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Suprane  Court  of  Apveals  of  Vlr^nia,  at 
WTthevUle,  Va.  on  June  10,  1912: 

Ordered,  that  from  and  after  this  date  tbe 
irglnla  Reports  preceding  76  Virginia  shall 

be  numbered  In  the  following  sequence,  but 
baU  be  cited  in  this  court  by  the  name  of 
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SUPREME  COURT  OF  APPEALS  OF  WEST  VIRGINIA 


In  Force  Januacy  1, 1914 


FBBLIHINABT. 
Bills  of  ExcepUona. 

1.  Office  and  Contents.  It  ia  the  office  of 
a  bill  of  exceptions  to  point  oat  errors  com- 
mitted by  the  court  during  the  progress  of 
the  trial.  The  bill  or  bills  should  contain 
only  a  concise  statement  of  the  facts  neces- 
sary to  present  the  points  Intended  to  be  re- 
lied on  as  grounds  of  error,  or  only  so  much, 
of  tiie  evidence  as  may  appear  necessary  to 
preset  taiilj  the  rulings  of  the  court  to 
which  exception  is  taken.  No  bill  of  excep- 
tions should  contain  matter  Irrelevant  or  un- 
necessary to  the  presentation  of  the  qnestlon 
Intended  to  be  raised. 

2.  Points  nnst  be  Clearly  Stated.  It  Is  the 
duty  of  the  exceptor  to  see  that  the  points 
and  objection  on  which  he  relies  are  cor- 
rectly and  clearly  stated,  so  as  to  show  plain- 
ly that  an  erroneous  ruling  was  made  to  his 
prejudice,  and  he  should  not  leave  that  fftct 
to  appear  merely  by  inference  or  conjecture. 

S.  BuUngs  on  Evidence  or  InstructlonB. 
An  exception  to  the  admission  or  rejection 
of  evidence  or  to  the  granting  or  refusal  of 
Instructions  to  the  jury,  should  state  only  so 
much  of  the  evidence  or  facts  proven  as 
may  be  necessary  to  show  the  relevancy  or 
irrelevancy  of  such  evidence  or  the  perti- 
nency or  impertlnency  of  such  instruction. 
The  judge  of  the  trial  court  should  require 
all  unnecessary  matter  to  be  stricken  out  be- 
fore signing  a  bill  of  exceptions. 

BULB  I. 
PeUtions. 

1.  Unst  Assign  Errors— Not  Argue  the 
Case.  A  petition  for  an  appeal  or  writ  of 
error  may  brl^y  state  the  caw  and  must 
assign  errors,  naming  the  particular  decrees 
or  judgments  complained  of  and  the  date  of 
their  rendition,  and  in  the  prayer  of  the  peti- 
tion It  should  be  stated  whether  or  not  a 
supersedeas  is  desired;  but  the  case  Is  not  to 
be  argued  in  the  [>etition.  A  separate  note 
of  argument,  setting  forth  the  points  and  au- 
thorities relied  on,  shall  be  submitted  with 
the  petition,  and  will  be  considered  by  the 
court,  but  such  note  is  not  to  be  considered 
as  a  part  of  the  petition  or  to  be  printed 
with  It  A  note  of  argument  may  be  filed 
In  opposition  to  such  petition. 

2.  Certificate  of  CounseL    The  petition 


nnut  be  accompanied  by  tibe  oertlflcate  of 
■onie  attorney  duly  qualified  to  practice  In 
this  court  that  in  his  <vlnlon  flie  decree  or 
Jodgmrat  complained  of  ooght  to  be  re- 
viewed. 

8.  Names  of  F^utlee  to  be  SnmmoiMd.  It 
is  also  recommended  to  cotinaeL  presenting 
petitions,  that  they  famish  to  tlie  derk  a 
memorandum  of  the  names  of  parties  to  be 
summoned  to  answer  the  appeal  or  writ  of 
error. 

BULB IL 
Docketing  and  Process. 

1.  Notice  to  Court  Below  and  Summons. 
When  an  appeal  or  writ  of  error  has  been 
awarded,  It  shall  be  the  duty  of  the  clerk  to 
notify  the  clerk  of  the  court  below  of  the 
fact  of  such  allowance  and  of  the  penalty  of 
the  bond  necessary  to  give  effect  to  such  ap- 
peal or  writ  of  error  when  such  bond  is  re- 
quired, and  ttie  clerk  of  this  court  shall 
thereupon  docket  the  case  and  issue  process 
In  accordance  with  the  order  of  the  court, 
summoning  all  parties  other  than  the  peti- 
tioner or  petitioners. 

2.  Nonresident  Parties.  Whenever  it  is 
necessary  that  a  nonresident  party  should  be 
summoned  to  answer  an  appeal  or  writ  of 
error,  or  have  notice  for  any  other  purpose, 
order  of  publication  may  be  had  In  the  man- 
ner prescribed  by  Jaw,  which  order  shall  be 
published  once  a  week  for  four  successive 
weeks  in  some  newspapw  published  at  the 
seat  of  government  * 

BULE  III. 
Printing  the  Record. 

1.  Dismissal  for  Failure  to  Print  If  the 
appellant  or  plaintiff  in  error,  except  In  cases 
of  felony,  shall  fall  to  deposit  with  the  clerk 
of  this  court  within  six  months  after  the 
case  has  been  docketed  herein,  a  sum  suffi- 
cient to  pay  for  printing  the  transcript  of  the 
record,  or  shall  fall  to  have  the  transcript  of 
the  record  printed  and  fourteen  copies  there- 
of filed  in  the  clerk's  office  within  six  months 
after  the  case  has  bem  docketed  in  this 
court,  the  appeal  or  supersedeas  shall  be  dis- 
missed. 

2.  How  Procured.  To  procure  such  dis- 
missal, the  appellee  or  defendant  in  error 
must  serve  upon  the  opposite  party,  within 
reasonable  time*  a  written  notice  that  he 
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win.  <m  A  day  -9edfled,  more  Oie  court  to 
dlnmlM  the  case,  and  set  forth  In  rach  no- 
tice the  grouDda  of  the  said  motion.  The 
motion  may  be  made  on  any  day  when  tite 
court  la  open,  whether  In  resnlar  or  i^eclal 
term. 

8.  Ooata.  But  If,  ^rbea  the  motion  la  made, 
tbe  xecOTd  haa  been  already  printed  or  the 
ooat  of  snch  printing  d^KMtted  with  the 
cUA  and  no  actual  dday  In  ttko  taaulns  of 
the  canae  haa  resulted  from  the  failure  to 
print  tb»  xiscord  w  make  inch  dwoalt  with* 
In  the  six  months  allowed  by  law,  the  dla- 
nlaaal  will  be  without  costs;  otherwise  costs 
will  be  awarded  against  the  party  la  deCault 

4.  BenewaL  An  vpeal  or  writ  of  error 
dlsndaaed  In  accordance  with  this  rule  may 
be  renewed  upon  presenting  a  new  petition 
reciting  the  fact  of  the  former  petition  and 
allowance  and  dismissal  and  referring  to  the 
aaafgnmoita  of  error  contained  In  the  former 
petition,  if  the  same  be  presented  within  one 
year  from  the  date  of  the  decree  or  Judg- 
ment appealed  from,  and  new  process  will  be 
ordered  and  a  new  bond  must  be  given;  but 
after  two  (llamfatwilg  for  failure  to  print,  no 
new  allowance  can  be  had. 

See  Perry  t.  Horn,  21 W.  Va.  782. 

RULE  IV. 
Argument  Docket 

1.  How  Arranged.  Thirty  days  before  the 
first  day  of  each  regular  term,  the  clerk  shall 
prepare  a  list  of  the  caaea  than  ready  to  be 
heard  In  tlw  grand  dlTlaton  In  which  the 
next  regular  torn  la  to  be  iMId,  and  distrib- 
ute the  i»lnted  lists  aa  provided  In  section  20 
of  diaptor  157  of  the  Acta  of  1882,  and  In  ar- 
ran^g  the  argument  do<&et  he  shall  allow 
for  each  circuit  not  less  than  aa  many  days 
as  one-flfCh  of  the  number  of  open  cases  on 
the  dodcet  of  audi  drcnl^  but  when  there 
are  not  more  than  three  cases  on  the  argu- 
ment docket  from  any  one  circuit,  cases  from 
anoUm-  circuit  may  be  set  for  hearing  on  the 
aune  day. 

2.  When  Notice  la  Necessary.  In  all  cases 
(exoqA  those  of  felony)  when  the  record  has 
been  printed  since  the  last  preceding  regular 
term  of  court,  the  party  ^Mtving  a  hearing 
moat  give  notice  to  the  (VPoalte  party  of  his 
intoitlon  to  Inslat  upon  a  bearing  at  the 
next  regular  term,  at  leaat  Oitety  days  before 
the  first  day  of  such  term,  and  no  case  will 
be  placed  <m  the  argument  list  and  deemed 
ready  tor  bearing  untU  the  second  term  af^ 
er  the  record  has  been  printed  unless  the  no- 
tice above  menUoned  has  been  given  and  re- 
turned to  the  (Klerk's  cOco  thirty  days  before 
the  term. 

3.  Cases  Heard  Out  of  Grand  Dlvlidon.  A 
like  notice  mutt  be  given  and  filed  In  Qie 
deA'a  office  at  least  thirty  daya  before  the 
first  day  of  the  tarn  irtienever  it  ia  desired 
that  a  case  be  heard  out  of  Ita  grand  divi- 
sion; but  tbB  requlranents  of  eatA  dause  of 
this  rule  aa  to  Uke  notice  may,  at  the  option 


of  the  court,  be  waived  by  written  consent 
of  iMUtlea. 

4.  Cas^  ot  Bond.  No  case  In  whidi  an  ap- 
peal or  anpKsedeas  bond  la  reonlred  duUl  be 
placed  upon  tike  argument  docket  until  the 
clerk  shall  have  received  a  du^  attested 
copy  of  such  bond. 

5.  AjfoeXln  may  Bxpedlte  Hearing.  An 
appdlae  or  d^nidant  in  error  dealrlng  to 
expedite  the  hearing  of  his  case  may  have 
the  record  pHnted  at  his  own  ezprase  and 
give  the  notice  required  by  clause  2  of  this 
rule,  and  the  cost  of  such  printing  will,  when 
the  case  Is  decided,  be  taxed  among  the  costs 
Incurred  by  such  appellee  or  defendant  in  er- 
ror, provided,  the  an)ellaiit  or  plalntUC  In  er- 
ror does  not  dismiss  his  appeal  before  hear- 
ing. 

6.  Fdony  Caaea.  When  a  writ  of  error 
haa  been  allowed  In  Ote  caae  of  a  par^  con- 
victed of  a  felony,  the  clerk  shall  cauae  the 
record  to  be  printed  with  all  convenient  dis- 
patch, and  the  case  will  be  called  for  hearing 
at  the  next  regular  term  at  court,  wherever 
It  may  be  held,  without  notice  or  consent  be- 
ing required,  provided  the  record  has  been 
printed  thirty  days  before  the  ii<«w^»g. 

BUZ#D  V. 
Brieft. 

1.  In  any  caae  <m  appeal  or  writ  of  error, 
the  counsel  for  the  appelant  or  plaintiff  In 
error  at  least  thirty  days,  and  counsel  for 
the  appellee  or  defendant  In  error  at  least 
teu  days,  before  a  case  la  called  for  hearing, 
shall  file  with  the  clerk  of  this  court  not  less 
than  ten  ooplea  of  a  printed  brief;  one  of 
which  copies  shall,  upon  request,  be  fur- 
nished to  each  at  the  counad  engaged  upon 
the  opposite  qlde.  AU  reply  and  snmiAaDen- 
tal  brleft  shall  be  filed  at  least  five  daya  be- 
fore a  caae  Is  called  for  heazlnfe  and  no  brief 
shall  be  filed  later,  unless  by  oonsent  of  coun- 
sel. It  la  also  desired  by  the  court  that  coun- 
sel upon  each  side  vUl  fnnilA  promptly  to 
counsel  on  the  opposing  aide  their  respective 
brieb  as  aoon  aa  ifflnted,  but  their  doli^  so 
will  not  obviate  the  requlremoit  of  this  rule 
as  to  filing  copies  In  the  ofilce  of  the  clerk, 
and  it  la  recommended  that  the  printed  brief 
shall  correspond  In  alae  of  page  with  the 
printed  record  and  bear  tlie  same  docket 
nambw. 

2.  The  brief  of  appelant  ahall  contain  a 
short  and  dear  statement  disclosing : 

First  The  kind  of  action  or  suit,  and  a 
dosely  cond^ised  statement,  without  argu- 
ment or  quotation  of  evidence,  of  all  facts 
necessary  to  detwmlnatlon  of  the  points  In 
controversy. 

Second.  What  the  Issues  were  and  how 
raised. 

Third.  How  the  issues  wm  decided,  and 
what  the  Judgment  or  decree  was. 

Fourth.  HbB  errors  r^ed  upon  fOr  re- 
versal. 

Fifth.  A  eondae  atatonent  of  ao  mudi  of 
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the  record  as  ftally  preeents  every  emor  and 
exception  relied  on.  referring  to  the  pages 
of  the  records  If  the  ineafflclency  at  the  erl- 
dence  to  flostaln  the  verdict  or  finding.  In 
fact  or  law,  ia  aaa^ned.  tiie  atatement  ahall 
contain  a  condensed  xedtal  of  the  evidence 
In  narrative  form  so  aa  to  present  the  snb- 
Btance  clearly  and  condaely.  The  statement 
will  be  takot  to  be  accurate  and  sofllclait 
for  a  fall  vnderatandlng  of  the  question  pie- 
smted  for  decision,  unless  the  opposite  par- 
ty Id  his  brief  shall  make  the  necessary  cor- 
rections or  additions. 

SViUowing  this  statement  the  Met  dull 
contain,  under  .a  separate  heading  of  each 
error  relied  on,  separately  numbered  proposi- 
tions or  points,  stated  omclsdy,  and  without 
argument  or  elaboration,  togetha  wltb  the 
authorities  relied  on  in  support  of  them; 
and  in  citing  cases,  the  names  of  partlea 
must  be  given,  with  the  book  and  page  where 
r^rted.  Mo  allied  error  or  point,  not 
contained  in  tills  statement  of  points,  sliall 
be  raised  afterwards,  either  Iqr  r^i^  brief, 
or  in  oral  or  printed  argument,  or  on  peti- 
tion for  rehearing,  but  the  court,  at  its 
tion,  may  notice  a  plain  error  not  assigned 
or  apedfled. 

S.  Tike  brief  of  appellee  on  the  assignment 
of  oTors  dull  point  out  any  omissions  or 
inaccuracies  In  appellant's  statement  of  the 
record,  and  shall  contain  a  short  and  clear 
statement  of  the  propositions  by  which  coun- 
sel seek  to  meet  the  alleged  errors  and 
sustain  the  judgment  or  decree,  or  by  which 
such  errors  are  obviated.  Following  this 
statement,  the  brief  shall  contain  the  points 
and  authorities  relied  on  in  Uke  manner  as 
required  In  the  appellant's  brief.  The  brief 
of  appellee  on  cross-errors  shall  be  prepared 
in  tiie  mannw  required  In  the  ease  of  appel- 
lant's brief.  The  brief  of  an>oUant,  in  an- 
swer to  the  cross-assignment  of  errors,  shall 
be  prepared  In  the  manner  required  of  ap- 
pellees in  answer  to  the  assignment  of  er- 
rors. B^)ly  briefs  shall  be  prepared  In  man- 
ner like  to  answer  briefs. 

4.  The  briefs  of  any  party  may  be  fol- 
lowed by  an  argument  In  support  of  such 
briefs,  which  shall  be  distinct  therefrom,  but 
shall  be  bound  with  the  same.  The  argu- 
ment stiflll  be  confined  to  discussion  and 
elaboration  of  the  points  contained  In  the 
briefs.  The  names  of  counsel  shall  be  affixed 
to  all  briefs  filed  by  them. 

5.  The  court  on  its  own  motion  may  refuse 
to  allow  submissions  of  any  case,  until  the 
briefs  of  the  party  demanding  it,  complying 
with  this  rule  in  respect  to  form  and  con- 
tents, shall  have  been  filed,  and  may  also 
strike  out  on  submission  briefs  not  complying 
therewith. 

e.  Either  party  whose  brief  has  been  filed 
In  compliance  with  the  rule  may  inaist  upon 
a  heating  when  the  caae  is  regularly  called 
although  no  brief  shall  have  been  filed  by 
the  orooelte  party,  and  wh«D  one  |>arty  has 


compiled  witii  the  rule  and  the  other  has 
not,  the  party  complying  with  the  rule  may 
have  the  caae  either  submitted  or  continued 
at  bla  option.  If  one  of  the  partita  onits  to 
file  audi  brief  at  or  before  the  hearing, 
cannot  be  heard,  but  the  case  may  be  sub- 
mitted or  heard  coe  parte  upon  ttu  argument 
of  one  counsel  only  for  the  par^  by  whom 
the  brief  haa  been  duly  filed. 

T.  If  no  inlnted  tnlef  haa  been  filed  by  ei- 
ther party  within  the  time  prescribed  by  this 
rule,  the  case  will  be  continued  when  oiled, 
unteas  both  parties  are  pieoent  in  oonrt,  by 
counsel,  with  tiidr  respective  briefs,  and 
consent  to  submit  the  case  with  or  withont 
oral  argument  or  file  an  agreement  In  writ- 
ing to  aubnilt,  but  in  no  case  can  bEl«ts  bp 
filed  after  the  case  is  submitted. 

8.  It  ia  not  always  neoeaaary  for  counsel 
to  appear  In  court  in  penon  in  order  to  have 
a  caae  subndtted  fbr  Judgment  by  tbe  court; 
when  the  party  desiring  the  BubmiasiDn  of  a 
case  has  filed  his  brief  In  compliance  with 
the  rule,  he  may  by  written  request  address- 
ed to  the  court  or  to  the  <derK  have  his  case 
submitted  when  called. 

8.  All  former  provlsinas  of  tills  ml^  now 
omitted  from  it,  are  abrogated. 


RULE  VI. 
Calling  the  Docket 

1.  When  Commenced.  On  the  second  day 
of  each  regular  term  the  court  will  com- 
mence to  call  the  cases  then  ready  for  hear- 
ing In  the  order  In  which  they  stand  upon 
the  printed  list,  and  will  proceed  from  day 
to  day  In  the  same  order  until  all  of  the 
cases  have  been  called. 

2.  How  Many  Gases  to  be  Galled.  Not 
more  than  ten  cases  shall  be  considered  lia- 
ble to  be  called  on  any  one  day,  Including  the 
one,  it  any,  that  may  be  under  argument 
No  case  shall  be  taken  up  out  of  the  order 
of  the  docket  except  when  brlefo  have  been 
filed  on  both  sides  and  the  parties  consent  to 
submit  the  case  withont  oral  ailment 

S.  Set  for  Hearing.  No  case  shall  be  set 
for  hearli^  on  any  other  days  than  those  as- 
signed to  the  circuit  from  which  the  case 
comes  unless  it  be  such  as  from  Its  peculiar 
character  or  the  mandate  of  the  law  may  be 
regarded  as  a  privileged  case. 

4.  Exertional  Cases.  Cases  of  general 
public  Interest  or  of  peculiar  hardship  may 
be  heard  at  a  special  term  according  to  the 
provisions  of  section  13  of  chapter  156,  Acts 
of  1882,  under  such  conditions  and  regula- 
tions as  may  be  consented  to  by  the  parties 
or  as  the  court  may  prescribe. 

5.  Agreement  of  Counsel.  All  agreemmts 
of  counsel  In  regard  to  any  case  or  matter 
pending  in  court  shall  be  reduced  to  writing, 
signed  by  counsel  and  delivered  to  the  clerk. 

6.  Reargnment  Whenever  the  court  de- 
sires further  argmnent  in  any  rase  which 
has  been  argued  and  submitted.  It  will  fix  a 
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day  therefor,  and  cause  notice  of  the  time 
and  place,  as  well  aa  of  the  subject  or  bnuich 
of  the  case,  on  which  atgniMiit  la  dedred, 
to  be  gtroa  to  conns^ 

RULBYXI. 
GertloraiL 

1.  How  Obtained.  No  certiorari  for  dimi- 
nution of  the  record  shall  be  awarded  unless 
a  motion  therefor  shall  be  made  in  writing, 
stating  the  facts  on  which  the  motion  Is 
founded,  and  all  motious  for  snch  certiorari 
should  be  made  at  the  earliest  period  possible 
after  the  diminution  ts  dlscorered,  either  in 
regular  or  special  term. 

2.  When  to  be  Printed.  If  the  necessity 
for  such  certiorari  Is  caused  by  the  failure 
of  the  appellant  or  plaintiff  In  error  to  have 
enough  of  the  record  brought  up  to  present 
fairly  both  sides  of  all  errors  complained  of 
by  Mm,  it  shall  be  his  duty  to  have  the  ad- 
ditional record  printed,  or  in  default  thereof 
his  appeal  or  writ  of  error  may  be  dismissed; 
otherwise  such  additional  record  shall  be 
printed  at  the  expense  of  the  party  asking 
for  the  certiorari,  but  when.  In  either  case, 
the  additional  record  brought  up  does  not 
exceed  ten  pages  of  manuscript,  it  need  not 
be  printed  unless  so  ordered  by  the  coart 

BULB  Till. 
Motions  and  Affidavlti. 

1.  Must  be  in  Writing.  All  motions,  ex- 
cept motions  of  course,  made  to  the  court, 
Rhall  be  reduced  to  writing  and  shall  contain 
a  brief  statement  of  the  facts  and  objects  of 
the  motion. 

2.  Notice  to  be  Given.  No  affidavit  shall 
be  read  In  support  of  or  In  opposition  to  any 
motion  hereafter  made  to  the  court  unless 
reasonable  notice  be  given  to  the  opposite 
party  or  his  attorney  of  the  time  and  place 
of  taking  the  same,  or  good  cause  be  shown 
why  such  notice  has  not  been  given  and 
every  motion  which  Is  not  a  motion  of 
oonrse,  shall  be  atq^ported  by  affidavit. 

BULB  IX 
Oral  Argument 

1.  How  many  may  be  Heard.  Only  two 
counsel  shall  be  heard  on  each  side  In  the 
argument  of  any  case  unless  by  special  leave 
of  court,  and  the  counsel  for  the  appellant 
or  the  plaintiff  in  error  shall  be  entitled  to 
open  and  conclude  the  argument 

2.  Time  Allowed.  Forty-five  minutes  only 
shall  be  allowed  to  tiie  appellant  or  plaintiff 
In  error  for  the  opening  and  contiluslon,  and 
thirty  minutes  to  the  appellee  or  defend- 
ant In  error  for  his  reply,  but  by  special 
leave  of  the  court  granted  before  the  argu- 
ment begins,  a  longer  time  may  be  allowed 
to  each  side.  The  time  allowed  may  be  ap- 
portioned between  the  counsel  on  the  same 
side  at  thalr  discretion.  Bat  In  all  cases  a 


fiiir  opening  of  Qie  case  shall  be  made  by 
the  party  entlUed  to  the  openmg  and  conclud- 
ing argument 

3.  Who  to  be  Deemed  Counsel.  The  attor- 
neys of  the  respective  parties  in  the  court  be- 
low shall  be  deemed  to  be  the  attorneys  of 
the  same  parties  In  this  court  until  others 
have  been  retained  and  have  notified  the 
clerk  of  this  court  of  that  fact. 

4.  Record.  In  no  case  Is  It  proper  or  nec- 
essary to  consume  the  time  allowed  for  argu- 
ment by  reading  the  record  to  the  court,  but 
counsel  may  refer  thereto  and  state  what 
they  consider  as  proven  by  any  exhibit  or 
deposition  on  which  thoy  rely. 

5.  Commissioner's  Report  No  oral  argu- 
ment will  be  permitted  upon  exceptions  to  a 
commissioner's  report  except  upon  pure  qoes- 
tions  of  law  and  wlthont  referaioe  to  details 
of  evidence. 

BULB  X. 

Cross-Assignment  of  Error. 

1.  When  to  be  Considered.  In  any  appeal 
or  writ  of  error.  If  error  Is  perceived  against 
the  appellee  or  defendant  In  error,  the  court 
will  consider  the  whole  record  as  being  be- 
fore it  and  will  reverse  the  proceedings,  ^- 
ther  In  whole  or  in  part,  and  in  the  same 
manner  as  It  would  were  the  appellee  or  de- 
fendant in  error  to  assign  errors  and  bring 
the  case  before  the  court,  unless  such  error 
be  waived  by  the  party  prejudiced  thereby, 
which  waiver  shall  be  considered  as  a  re- 
lease of  all  error  committed  against  him.  It 
Is,  however,  advisable  for  the  appellee  or 
defeodant  In  error,  if  he  is  of  opinion  that 
there  Is  error  in  the  record  to  his  prejudice, 
to  call  attention  to  the  same  by  a  format 
counter-assignment  of  error,  filed  at  the  hear- 
ing of  the  case,  or  by  pointing  out  and  com- 
plaining of  the  same  In  his  brieL 

BULB  XI. 
Abandoned  Oases.. 

1.  When  to  be  Dismissed.  When  a  case 
has  been  called  for  argument  at  four  succes- 
sive r^lar  terms  held  In  the  grand  division 
to  which  the  case  belongs,  and  upon  the  call 
at  the  fourth  term  neither  party  Is  prepared 
to  argue  the  same,  the  case  shall  be  consid- 
ered as  abandoned  and  shall  t>e  dismissed  at 
the  costs  of  the  appellant  or  plaintiff  in  error 
unless  sufficient  cause  be  shown  for  further 
continuance. 

2.  Reinstatement.  No  appeal  or  writ  of 
error  which  shall  have  been  dismissed  or 
abated  by  tt>e  court  shall  be  reinstated  or 
revived  after  the  close  of  the  next  regular 
term  held  in  the  grand  division  in  which  the 
case  belongs  after  «uch  dlsmlssiw  or  abate- 
ment 

BULE  XIL 
Rehearing. 

1.  How  Obtained.  No  petition  for  a  re- 
hearing will  be  entertained  unless  presented 
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within  the  term  at  which  the  decision  Is  an- 
nounced, nor  in  anj  case  later  than  thirty 
days  after  the  date  of  the  decision  of  the  case 
in  which  It  Is  presented  (unless  as  otherwise 
authorized  hj  law),  and  no  rehearing  will 
be  allowed  unless  one  of  the  judges  who  con- 
curred In  the  decision  shall  be  dissatisfied 
with  the  conclusion  reached,  and  do  petition 
for  a  rehearing  will  be  entertained  by  the 
court  In  any  case  unless  the  reasons  therefor 
are  printed  and  filed  with  the  petition;  but 
If  the  decision  complained  of  Is  announced 
within  fifteen  days  of  the  close  of  the  term, 
the  printing  may  be  dispensed  with.  When 
a  rehearing  is  allowed,  the  court  may  fix  the 
time  and  place  for  reargument  and  resubmls- 
slon,  notice  of  which  shall  be  gtven  by  the 
clerk  to  the  attorneys  of  record,  but,  in  case 
it  falls  to  fix  such  time  and  ^ce,  the  clerk 
shall  enter  the  case  upon  the  docket  as  If  it 
bad  never  been  heard. 

BULB  XIII. 

Index  to  Becorda. 

1.  Hnat  be  Indexed.  In  maUng  transcripts 
of  records  for  a]n>eal  and  writs  of  error,  the 
clerks  of  any  court  maklDg  such  transcript 
shall  annex  thereto  a  complete  Index,  giving 
pages  of  the  record  on  whldi  Its  chief  com- 
ponent parts  are  to  be  fonnd,  Including  the 
pages  where  the  d^tosttlon  eadi  witness 
appears  in  snCli  record. 

BULE  XIY. 
Officers  of  Court 
1.  Accounts.    The  officers  attending  this 


court  and  receiving  an  alldwance  per  diem 
therefor,  shall,  at  the  end  of  eadi  term,  for- 
nlsh  an  account  of  the  number  of  days  so 
employed,  verifying  their  accounts  by  affida- 
vit, and  orders  of  the  allowance  will  then  be 
made  by  the  court  and  certified  to  the  auditor 
of  stat^  but  sncb  accounts  will  not  be  con- 
sidered or  allowed  beton  the  close  of  tbe 
term. 

BULB  XV. 
Beports. 

1.  Arguments  to  be  Omitted.  In  publish- 
ing the  opinions  of  this  court,  the  reporter 
shall  not  publish  the  arguments  of  counsel, 
but  he  shall  report  the  names  of  counsel  on 
each  side,  and  when  the  connsd  on  the  side 
adverse  to  the  decision  of  the  court  shall 
furnish  to  him  the  points  and  authorities  re- 
lied on,  clearly  and  briefly  stated,  he  may 
publish  In  the  report  such  points  and  au- 
thorities; but  in  no  cose  shall  sudi  points 
and  authorities  occupy  more  than  one  page 
of  the  printed  report  unless  exiwees  anUior- 
Ity  therefor  be  given  by  tbe  court 

BULD  XVI. 

Original  Papers. 

I.  Not  to  be  ^Qtdrawn.  No  transcript  of 
record,  petition  or  other  original  paper  or 
opinion  of  tbe  court,  shall  be  withdrawn 
from  the  custody  of  the  clerk  of  this  court 
unless  i^n  motion  made  in  court  for  this 
purpose  and  upon  order  of  court  permitting 
such  withdrawal,  except  as  provided  in  sec- 
tion 19,  diapter  1S7,  Acta  of  1882. 
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MeLAIN  T.  ALLBN  et  aL 

(Si^nme  Gomt  of  South  CaroUnft.  July  2r 

1918.) 

1.  Etidbkcx  (i  814*)— Heabut. 

Where,  in  an  action  by  an  administrator  to 
■ell  a  lot  to  pa;  debts  of  decedent,  the  defendant 
claimed  title  to  the  lot  by  adverse  possession, 
testimony  of  a  witness  that  a  real  estate  agent 
had  collected  rent  for  the  hoose  for  the  decedent 
prior  to  his  death  was  not  hearsay. 

[Ed.  Note.— For  other  cases,  see  Eridence, 
Cent.  Die.  Si  1168-1173 ;  Dec  Di«.  {  814.*] 

2.  £VXDKNCX  (i  294*)— DKOI.AaATIONB— PlDX- 
OSBK. 

Any  person,  whether  a  stranger  or  a  rela- 
tive, who  is  acquainted  with  a  family  and  repu- 
tation in  the  family,  can  testify  as  to  the  pedi- 
gree and  relationship  of  members  at  the  family, 
and  as  to  common  rumor  la  the  community  as  to 
this  pedigree  and  relationship,  And  as  to  the 
dedaratione  of  the  family  as  to  pedigree,  kin- 
ship, reiationship,  marriages,  births,  etc. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  11S2;  Dec.  Dig.  {  294.*] 

3.  WiTNBaeEB  (I  287*)— BBDIBBOT  EXAUUfA- 

Txon— BuHonro  our  Bnnu  Goktkbbatiok. 
Where  the  part  a  conTersation  testified  to 
by  a  witness  on  cross-examination  was  not 
brought  out  by  any  questions  asked  of  the  wit- 
ness, and  such  conversatioii  had  iweviousiy  been 
excluded)  questions  <m  redirect  examination  call- 
ing for  tiie  leat  of  tils  conversation  were  proper- 
ly mled  out. 

[Ed.  Note.— For  other  cases,  see  Witnesa», 
Cent.  Dig.  H  930, 1000-1002;  Dec  Dig.  t  267.*] 

4.  Tbial  (i  192*)— iNsxBuonoir— Ghaioxns 
ON  Facts. 

Where,  In  the  trial  of  the  title  to  a  lot,  tiie 
defendant  set  up  tiUe  by  adverse  possession,  a 
charge  that  defendant  must  have  had  the  lot  for 
10  fall  years  prior  to  the  commencement  of  the 
action  in  May,  1910,  was  not  a  charge  on  the 
facts,  as  it  simply  stated  a  fact  about  which 
there  was  no  eontroreray. 

[Ed.  Note^For  other  cases,  see  Trial.  Cent 
Dig.  H  432-484;  Dec  Dig.  1 192.*] 

5.  Trial  (S  374*)— Issubb. 

The  court  has  the  right  in  all  equity  cases 
to  submit  lM>th  the  legal  and  equitable  issues 
raised  by  the  pleadii^  to  the  jury,  and  need  not 
require  them  to  return  a  general  verdict 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  884;  Dec  Dig.  I  874.^ 

Appeal  from  Common  Pleas  Circuit  Court 
of  Kershaw  County;  Geo.  W.  Gage,  Judge. 

Action  by  George  W.  McLaln.  administra- 
tor, against  Edward  Allen  and  otiiers.  From 
a  Judgment  in  Caror  of  idalntlfl^  dtfendanta 
appeaL  Aillzmed. 


Defendants*  exception  are  as  follows: 

"Fint  For  error  In  his  honor  In  allowing 
the  witness  George  McTjaia  to  testify  as  fol- 
lows, over  the  objection  of  this  defendant: 
'Q.  Did  you  ever  receive  r«it,  before  Henry 
Davis  died,  from  the  house,  from  anybody? 
A.  From  Mr.  Moore.  Q.  Wtio  was  Mr.  Moore? 
A.  Beal  estate  agent  Q.  Where  is  he  now? 
A.  In  New  York,  I  am  told.  He  would  col- 
lect rent  for  Henry  Davie,  bring  it  to  me, 
and  I  would  give  bim  the  receipt  for  old 
man  Henry.  Old  man  Henry  authorized  me 
to  recdve  (1.80  for  him,  and  to  keep  it  for 
him,  and  when  be  came  to  the  shop  I  would 
give  It  him.  The  Court:  I  thtnk  it  com- 
petent for  the  witness  to  say  he  collected  rent 
from  tbe  property  and  turned  it  over  to  Hen- 
ry Davis.'  Whereas,  it  Is  respectfully  sub- 
mitted that  the  court  should  have  held  tbe 
said  testimony  incompetent,  and  merely  hear- 
say, and  should  have  excluded  the  same. 

"Second.  For  error  In  admitting  the  dec- 
larations of  tbe  witness  Mary  Carter  as  to 
pedigree  of  Henry  Davis,  Eliza  VlUepigue, 
and  Allen,  over  the  objections  of  this  defend- 
ant; she  being  a  stranger,  and  having  no 
relationship  to  the  said  Henry  Davis,  Eliza 
Vllleplgue,  or  Allen — the  court  holding  as 
follows:  'You  can  prove  It  by  anybody  who 
knows;  if  a  stranger  knows,  as  well  as  a 
relative,  can  prove  It  by  stranger.'  Whereas, 
the  court  should  have  held,  it  Is  res[>ectfully 
submitted,  that  the  said  testimony  was  In- 
competent and  Inadmissible. 

"Third.  For  error  in  not  allowing  the  wit- 
ness Rose  Woodslde  to  state  in  full  her  con- 
versation with  Henry  Davis,  after  respond- 
ent's attorneys  bad  brought  out  part  of  said 
conversation  in  reference  to  permission  grant- 
ed her  by  Henry  Davis  to  do  certain  things 
in  reference  to  said  lot,  and  for  error  in  re- 
fusing to  allow  appellants'  attorney  to  ex- 
amine said  witness  in  lef^eace  thereto,  aa 
follows:  'Mr.  De  Loach:  Now  be  has  brought 
out  part  of  the  conversation  with  Henry — 
Mr.  Wittkowsky:  I  have  brought  out  noth- 
ing. Mr.  De  Loach:  What  did  Henry  say? 
Mr.  Wittkowsky:  We  object,  under  section 
400.  Tbe  Court:  What  part  did  he  bring 
out?  Mr.  De  Loach:  In  regard  to  his  per- 
mission. The  Court:  Overruled.' 

"Fourth.  For  error  in  cbai^ng  the  Jury  as 
follows:  'Now,  it  is  important  to  fix  t2ie  datb 
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This  acUon  was  begnn  May,  1010;  that  1b 
the  reckoning  point,  May.  1910.  Rose  must 
hare  had  that  land  for  10  fall  years  before 
that  date ;  that  Is  to  say,  she  must  have  had 
It,  been  on  It,  In  May,  1900,  and  held  It  from 
May,  1900  to  May,  1910~not  only  held  It.  bat 
held  It  adversely  against  the  ownu.*  Whereas, 
It  Is  respectfully  submitted,  his  honor,  the 
drcott  judge,  should  have  left  it  to  the  Jury 
to  fix  the  point  from  which  to  reckon  the  10 
years*  adverse  holding,  and  should  not  liave 
limited  the  adverse  holding  ftom  May,  1900, 
to  May,  I&IO. 

"Fifth.  For  error  In  charging  the  jury  that 
May,  1910,  was  the  reckoning  point  in  fixing 
the  point  from  which  to  reckon  the  adverse 
holding,  jmne  being  a  cbarge  i^on  the  facts. 
For  error  in  sulnnittlng  to  the  jury  the  issues 
herein  in  the  form  of  three  qoestlona,  as  set 
forth  in  his  charge,  as  follows:  The  first  Is: 
Was  Henry  Davis  the  ownw  of  the  premises? 
The  second:  Is  the  tiUe  of  tlie  premises  now 
in  AMeal  TbliA:  Im  the  title  In  the  premises 
In  Rose  Woodside  by  adverse  possession? 
And  yon  answer  these  questions  "Yes,"  or 
"No,"  as  yon  determine  the  tacts,  and  sign 
your  name  as  foreman.'  Whereas,  it  is  re- 
spectfully submitted  that  his  honor,  the  pre- 
siding judge,  should  not  have  snbrnitted  the 
issues  in  this  form,  and  he  committed  error 
in  not  charging  the  jury  the  facts  to  be  de- 
termined by  them  diould  be  under  the  rule 
that  the  plaintiff  is  required  to  make  out  his 
case  by  the  greater  weight  of  the  evidence." 

W.  R  De  Loach,  of  Camden,  for  appellants. 
Kirkland  &  Klrkland  and  L.  A.  Wittkowsky, 
all  of  Camden,  for  respondent 

WATTS,  J.  This  was  an  action  by  the 
plaintiff  against  the  defendant  for  the  sale 
of  real  wtate  in  the  aid  of  i>ersonality  to 
pay  debts,  etc.,  and  the  appellant,  Rose 
Woodside,  was  made  a  party  to  that  suit, 
and  made  answer  denying  the  allegations  of 
the  complaint,  and  set  np  adverse  possession 
In  her  of  the  lend  In  di^ta.  Tba  case  came 
for  trial  at  the  November  term  of  the  court 
for  Kershaw  county  befbre  Jndge  G-i^  in 
Novonber  1912.  Upon  the  trial  his  honor 
submitted  to  the  jury  certain  issues,  and 
the  finding  by  tbe  jury  was  against  the  con- 
tention of  Oie  app^nt,  and  after  entry  of 
Jadgment  she  appealed,  and  asks  reversal  on 
five  aceptions,  whltA  should  be  set  ont  in 
the  report  of  the  case. 

[I]  The  first  exertion  allies  error  In  the 
admission  of  certain  testimony  of  the  wit- 
ness George  Mt^Laln  by  reference  to  what 
took  place.  Objection  was  made  to  only  two 
questions  to  wit:  "J3M  yon  ever  receive  rent, 
b^ore  Henry  Davis  died,  from  the  house, 
from  anybody?"  Answer:  "From  Mr.  Moore." 
"Who  was  Mr.  MooreT'  Answer:  "A  real 
estate  agoit"  The  court  mled  this  com- 
petent, and  we  do  not  think  it  was  incompe* 
tent  for  the  witness  to  show  that  be  col- 
lected rent  from  the  house  in  question  and 


paid  It  over  to  Henry  Davis;  and  the  testi- 
mony of  another  time  during  the  trial  show- 
ed that  Moore  was  a  real  estate  agent,  that 
he  collected  rent  for  the  house  in  question 
during  the  lifetime  of  Henry  Davis,  and  paid 
it  over  to  Davis.  In  addition,  it  appears 
from  the  testimony  of  John  A.  Sheom  that  he 
was  a  real  estate  agent,  and  collected  rents 
for  this  house  from  Itose  Woodside,  and 
that  the  rents  were  collected  for  Henry  Dav- 
is, and  paid  over  to  John  McLain  by  In- 
structions from  Davis.  The  witness  George 
McLaln  testifies  to  a  fact  within  his  own 
knowledge  that  the  rent  was  collected  for 
Henry  Davis,  and  that  this  statement  was 
not  based  upon  a  statement  made  by  Moore. 
This  exception  is  overruled. 

[2]  The  second  exception  imputes  error 
in  admitting  over  appellants'  objection  to  tbe 
declarations  of  a  stranger  as  to  the  pedigrees 
of  Henry  Davis,  Bllza  Villeplgue,  and  Al- 
len. Mary  Carter  did  not  testify  as  to  the 
declarations  of  any  other  party;  but  her 
testimony  was  as  to  facts  within  her  own 
knowle^e,  the  objection  was  as  to  het  tes- 
timony that  she  was  not  related  to  the  par- 
ties, and  could  not  testify  as  to  family  re- 
lation. The  appellant  has  misconstrued  the 
rules  applicable  to  the  Introduction  of  deda- 
ratlons  as  to  relationship.  It  is  not  neces* 
sary  to  show,  that  the  witness  testl^ng  Is 
related  to  any  of  the  parties,  whose  relation- 
ship is  In  question.  There  is  no  authority 
that  so  holds.  Any  person  acquainted  with  a 
family  and  reputation  in  the  family  can 
testify  as  to  the  pedigree  and  relationship 
of  members  of  the  family,  and  as  to  com- 
mon rumor  In  the  community  as  to  this  pedi- 
gree and  relationship,  and  as  to  the  declara< 
tions  of  the  family  as  to  pedigree,  kinship, 
relationship,  marriages,  birOis,  etc.  '  Tbe  wit- 
ness' testimony  was  as  to  facts  known  to  her, 
and  It  was  competent  for  her  to  testify  as 
to  her  familiarity  with  the  family  and  the 
reputation  in  the  family  in  regard  to  the 
relationship  in  question.  John  Carter,  who 
was  not  a  relative,  was  permitted  to  testify 
along  same  line  without  objection,  and  there 
was  no  evidence  on  part  of  appellant  intro- 
duced at  tbe  trial  in  contradiction  of  that 
Introduced  by  respondent  as  to  relationship. 
"The  evidence  of  a  witness  whose  knowledge 
with  reference  to  the  subject  was  derived 
from  an  Intimate  acqnaintan<%  with  the  fam- 
ily la  admissible  as  to  such  facts  of  tbe 
family  history  as  marriages,  kinship,  name, 
and  death."  Hoyt  v.  lightbody,  98  Minn. 
189,  108  N.  W.  84.S,  116  Am.  St  Rep.  358,  8 
Ann.  CtiB.  Ml.  "Declarations  of  deceased  |][^ 
persons  as  to  prafgirgeof  a  person  with  whom^' 
they  were  closely  coBueiitwd  in  life  thuilES'' 
not  related  in  blood  or  marriage  have  been 
held  competent  evidence."  9  Ency.  of  Evi- 
dence, 742.  See,  also,  section  991,  Wigmore 
on  Evidence,  1490. 

[S]  The  third  exception  comidains  of  er> 
ror  in  not  allowing  the  witness  Rose  Wood- 
side  to  repeat  the  whole  of  the  (Mmversatlon 
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wltb  Henry  Davis,  wtaen  part  oC  It  v&a 
bron^  OQt  bj  attorney  for  respondent  on 
eross-ezandnatlon.  By  reference  to  what 
to(rfc  place  at  the  time  comidalned  of,'  It  wiU 
be  seen  tliat  Oie  counsel  for  reapcmdoit  did 
not  ask  any  gnestlou  In  ^aid  to  a  conTersa- 
tlon  vith  Henry  Davis,  nor  ask  any  question 
which  would  require  any  part  of  such  conver- 
sation in  respcmae  to  the  qnestlon,  and  any  an- 
swer by  to  qnestlon  asked,  which  brought 
In  anCh  otmvenatlon,  ma  not  roQKmsive  to 
the  question,  and  hla  honor  had  deviously 
ruled  out  any  conversation  betweai  this  wit- 
ness and  Hairy  Davis,  deceased,  and  prop- 
erly sustained  objection  at  tUs  time  as  to 
any  questi<m  asked  witneea  aa  to  conversa- 
tion with  the  deceased  Davis,  nils  excep- 
tion la  overruled. 

[4]  The  fimrOi  exertion  aUegea  error  on 
the  part  t)t  the  Judge  in  durgii^  the  Jury 
that  Rose  Woodslde  must  have  had  the  land 
for  10  full  years  before  0ie  date  of  the 
commoKement  of  this  Action  in  May,  1910. 
This  was  not  a  charge  on  the  facts;  It  sim- 
ply stated  a  date  when  action  was  commenc- 
ed, disclosed  by  the  pleadings  In  the  case. 
There  was  no  controTersy  over  this.  "State- 
ment of  what  facts  are  admitted  or  not  con- 
tested Is  not  a  charge  on  the  facts."  Trapp 
V.  Western  Union  Telegraph  Co.,  02  S.  C 
218,  7S  S.  B.  2ia 

[S]  The  flftli  exception  Is  overruled,  aa  the 
cticnit  judge  has  the  right  In  all  equity  to 
submit  issues  to  jury,  the  pleadings  raise 
both  l^al  and  equitable  issues  and  the  legal 
issue  as  to  title  to  land  Is  triable  by  jury. 
McCreery  &  Land  &  Investment  Co.,  v.  Mey- 
ers, 70  S.  C.  282,  49  S.  B.  848;  Poston  v. 
iDgrabam,  76  S.  C.  107,  66  S.  B.  780;  section 
312,  Code  Civ.  Proc  All  exceptions  are  over- 
mied. 

Judgment  affirmed. 

GARY,  a  J., 'and  HTDRICE  and  FRAS- 
BR,  JJ.,  concur. 


GABNBOIB  NATURAL  GAB  GO.  v.  SWZGBB 
et  aL 

(Supreme  Court  of  Appeals  of  West  Tlrgluia. 
May  27.  1913.) 

fSvttahtu  by  the  Oourf.) 

1.  EioiranT  DoHAiN  (U  7S,  167*)— Siaxutbs 
(U  76,  112*)— GONSrXTDTXOMAZ.  Law  (H  251, 

281*)— RioHT  OT  Wat  tob  PtPi  liiNias— 

"Dnz  Pbogbss." 

Chapter  74.  Acts  1907  (Code  Snpp.  1009, 
c.  42, 11  18,  20),  amending  and  re-enacting  eec- 
tions  18  and  20.  of  chapter  42,  Code  1006,  and 
proving  there^  for  an  alteraatlTe  method  ot 
condenuong  land  or  easements  by  pipe  line 
companies  for  tranaportln^  carbon  oil  or  natu- 
ral gas,  is  valid,  and  not  violative,  either  of  sec- 
tion 30,  art.  6  (Code  1806,  p.  Ix),  or  sections 
9  and  10,  art  8,  of  the  Oonstitotion  (Code  1906, 
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pp.  1,  li)  of  this  state,  or  of  the  fourteenfii' 
amendment  to  the  federal  Constitution. 

[EM.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  88  200-203,  461-4S6;  Dec.  Dig. 
88  76.  167;*  StatutCH,  Cent  Dig.  l|.77%-78%, 
140H;  Dec.  Dig.  81  76,  lli!;*  Constitotional 
Law,  Cent  Dig.  88  726,  727,  732,  880;  Dec. 
Dig.  8S  251,  281.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  3,  pp.  2227-2256:  voL  8,  p.  7644.] 

2.  Bminbut  Domain  (8191*)— Rioht  of  Wat 
TOB  Fm  laxtn  —  itasoBXFTxoN  —  Sum- 
canor. 

Such  tight  of  way  or  easement  authorized 
wheu  less  than  the  fee  is  taken  need  not  de- 
scribe a  definite  width  or  depth,  but  must  par- 
sue  a  definite  Une,  with  courses  and  distances 
given,  and  have  definite  and  fixed  termini 

[Bd.  Note.— For  other  cases,  sea  BmineUt 
Domain,  Cent  Dig.  f|  609-ffl8;  Dee.  Dig.  | 
191.*] 

3.  Bminbnt  Doicazn  (S  34*>— Bioht  ot  Wat 
TOR  Pipe  Link— Pubuo  Use. 

The  evidence  in  this  ease  sustains  the  find- 
ing and  judgment  of  the  court  below  as  to  the 
public  use  of  the  right  of  way  or  easement  pro- 
posed to  be  taken, 

[Ed.  Note.— For  o^her  cases,  see  Eminent 
Domain,  Cent  Dig.  8  80;  Dec.  Dig.  8  34.*] 

4.  EHinnr  Dohaut  J|  S4*)  —  Pifb  Lines  — 
Condemnation  or  Right  or  Wat— Pttbuo 
Use. 

Where  by  general  law  such  pipe  line  com- 
pany is  authorized  to  take  sach  rights  ot  way 
or  easements  for  its  public  service,  the  right 
of  the  public  therein,  and  the  reasonableness  of 
the  charges  for  Qie  service,  though  not  written 
in  any  statute  or  ordinance,  is  suffidently  pro- 
tected by  general  law,  to  warrant  the  taking 
thereof  for  such  public  use, 

[Ed,  Note. — For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  8  80;  Dec.  Dig.  |  34.*] 

5.  Eminent  Domain  (|  66*)— Punuo  &nvioK 

COBFOBATION— DiSCBBTION. 

Where  such  puUic  service  corporation  Is 
80  authorized,  and  enters  upon  and  assumes 
the  duties  of  its  public  service,  there  is  public 
need  for  rights  of  way  and  easements  jnsti^ing 
the  taking  of  private  property  therefor,  and 
what  is  necessary  is  generally  a  matter  within 
its  discretion  not  controllable  by  the  conrts. 

[Ed.  Note.— For  other  cases,  see  Bminent 
Domain,  Gent  Dig.  ft  16S-167;  Dec  Dig.  8 
66.*] 

6.  Eminent  Domain  (8  34*)— Pipe  Lines- 
Condemnation  OF  Rioht  of  Wat. 

That  but  few  persons  are  being  served  at 
the  time  such  right  of  way  or  easement  is  pro- 
posed to  be  taken  will  not  defeat  the  right  of 
such  company  to  take  such  right  of  way  or 
easement  if  the  real  purpose  is  to  serve  the 
public 

[Ed.  Note.— For  other  cases,  see  Bminent 
Domain,  Cent  Dig.  8  80;  Dec  Dig.  |  84.*] 

7.  Bminent  Domain  (8  66*)— Pipe  Lines  — 

Condemnation  of  Rioht  of  Wat— Public 

Benefit— Question  fob  Coubt. 

The  question  of  the  public  need  or  benefit 
of  such  proposed  right  of  way  or  easement  is 
generally  a  question  for  the  court  and  not  one 
of  fact  for  jury  trial. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Die  88  16S-167;  Dec  Dig.  % 
66."] 

Error  to  Circuit  Court,  Harrison  County. 

Action  by  the  Carnegie  Natural  Gas  Com- 
pany against  A.  O.  Swlger,  the  Swlgw  Cbal 
Cominny*  and  others.  Vrma  a  Judgment  for 
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plaintiff,  the  detoidants  named  bring  orror. 
Afflnned. 

Charles  O.  Goffman,  of  Clarksbarg,  for 
plalntlflB  iQ  error.  Hall  4  Hall,  ot  Mew  Mar* 
tloavllle,  for  defendants  In  error. 

MILLER,  J.  Petitioner  elected  to  proceed 
pursuant  to  the  alternative  method  prescrib- 
ed by  section  20,  C.  42.  Code  SnppL  1909, 
chapter  74,  Acts  1007,  to  condemn  an  ease- 
ment or  right  of  way  less  than  a  fee  for  a 
natural  gas  pipe  line  through  def^dant'a 
lands,  according  to  a  plan  attached  to  the 
bond  tendered  defendant  showing  the  route 
of  Its  proposed  pipe  line  through  his  lands. 

Failing  to  agree  with  him  as  to  the  dam- 
ages, and  defendant  refusing  to  accept  the 
bond  tendered  him,  petitioner,  after  five  days 
notice,  presented  the  same  to  the  Judge  of 
the  Circuit  Court  in  vacation,  as  prescribed 
by  the  statute  and  also  Its  petition  praying 
among  other  things  that  said  bond  be  ap- 
proved. Whereupon  defendant  appeared  and 
demurred  to  the  petition,  which  being  joined 
in  by  petitioner  and  argued  by  counsel  the 
conrt  took  time  to  consider,  ^ving  to  peti- 
tioners, over  objection  by  defendant,  leave 
to  file  said  bond  and  to  make  the  same  part 
of  the  record,  but  denying  petltlcmer,  until 
the  further  order  ot  the  conrt  or  Jodge,  right 
of  entry  on  the  land. 

On  a  later  day,  havli^  considered  the  mat^ 
ters  of  law  arising  upon  the  prior  proceed- 
ings, the  Judge  was  of  opinion  to  approve  the 
bond,  unless  within  three  days  defendant 
should  except  to  the  form,  amount,  or  sure- 
ty, and  file  his  exceptions  with  the  derk,  and 
to  that  end  continued  ttie  case  to  July  22, 
1911,  in  chambers. 

On  the  day  to  which  the  case  was  so  ad- 
journed defendant  again  appeared,  and  ten- 
dered and  asked  leave  to  file  certain  objec- 
tions In  writing  to  the  proceedings,  also  their 
objection  to  the  amount  and  form  of  the 
bond,  mme  to  the  surety,  and  also  some  nine 
spedal  pleas  in  writing,  and  an  additional 
paper  entitled  plea  and  farther  exceptious  to 
the  bond  and  approval  thereof;  and  also 
made  otter  motions  not  material  and  which 
need  not  be  oonsldoed. 

At  a  later  day  the  demurrer  was  overrul- 
ed, defendant's  pleas  numbered  1,  2  and  8, 
and  his*  so-called  plea  and  farther  exceptions 
were  filed,  bat  pleas  numbered  4  to  9,  Indn- 
sive,  were  rejected,  and  issue  was  Joined  on 
the  several  pleas  filed.  Wtthont  passing  on 
the  exceptions  to  the  bond  the  conrt  directed 
the  testimony  to  be  taken  on  the  issues  pre- 
sented by  the  pleas,  and  on  final  hearing  <ni 
Sept«nber  29, 1911,  pnmoonced  the  Judgment 
now  complained  ot  finding  that  petitioner 
had  the  rlfl^t  to  condemn  the  rl^ht  of  way 
or  easement  over  defendant's  lands  for  the 
purposes  set  forth  In  its  petition,  and  fining 
the  same  anffldoit  In  all  particolars,  approv- 
ed the  bond  filed,  and  farth^  found,  ordered 
and  directed  that  petl^mer  had  the  rig^t  to 


and  mif^t  at  any  ttme  and  Immediately,  If 
necMsazy,  entn  upon  said  easonent  or  right 
of  way  for  the  purpose  of  constructing  its 
pipe  hna  as  proposed  In  its  petition,  to  which 
rulings  and  Judgment  exo^tiona  wwe  taltu 
and  saved  on  the  record. 

The  pleas  rejected  so  far  as.  material  are 
covered  by  those  filed  and  Oieve  wag  no 
prejudicial  error  in  rejecting  those  not  filed. 
The  Issnes  presented  by  the  demurrer  and  the 
several  ideas  and  motions  filed*  and  to  which 
the  evidence  relates,  will  now  be  considered. 

[1]  First,  It  Is  affirmed  Oiat  said  chapter 
74,  Acts  1907t  amending  and  re-enactli«  sec- 
tions 18  and  20  of  chapter  42,  providing 
ther^  for  the  altematiTe  method  of  con- 
demning land  or  easanenta  by  pipe  line  com- 
panies organized  for  transporting  carbon  oil 
or  natural  gas,  is  nnoonstltattonal:  (1)  For 
Infringing  sectioii  81^  art  6,  of  the  oonatlta- 
tion  (Code  1906,  p.  Is),  xsoridlng  that  "No 
act  hereafter  passed,  shall  embraoe  more 
than  one  object,  and  that  shall  be  expressed 
in  its  title" ;  09  for  the  infraction  of  sec- 
tion 88,  of  the  same  article  (Code  1906.  p. 
ixil),  providing  "And  in  no  case  shall  a  spe- 
cial act  be  passed,  where  a  genwal  law  would 
be  proper,  and  can  be  made  applicable  to  the 
case" ;  (89  because  violative  of  the  due  pro- 
cess provisions  of  section  10,  art.  8  (Code 
1906,  p.  11),  of  our  constltatlon,  and  of  the 
fourteenth  amendment  to  the  federal  consti- 
tution, and  (^  because  it  anthoriaes  the  tak- 
ing of  private  property  for  public  use  without 
Just  compensation  paid  or  secured  to  be  paid, 
contrary  to  section  0,  art  8  (Code  1900,  p. 
1),  of  our  constitution. 

On  the  first  propc^ltlon  it  is  contended  that 
the  object  of  the  act  Is  concealed  in  the  title, 
and  falls  within  the  condemnation  of  our 
case  of  Stewart  v.  Tennant,  52  W.  Va.  559, 
G72,  44  S.  E.  223.  The  tiUe  of  the  act  is: 
"An  act  to  amend  and  re-enact  sections  eight- 
een and  twenty  of  chapter  forty-two  of  the 
code,  relating  to  taking  land  without  the 
owner's  consent  for  purposes  of  public  utll- 
Ity."  Before  the  adoption  of  our  Code  of 
1868,  and  In  a  proceeding  begun  under  Code 
Va.  1860,  and  before  the  statute  so  spedflqil- 
ly  provided,  the  rl^t  of  a  pipe  line  company, 
organized  for  transporting  carbon  oil.  to 
take  land  by  condemnation  was  upheld  by 
this  court  West  Va.  Transp.  Co.  v.  Vol.  0. 
&  C.  Co.,  5  W.  Va.  382.  Prior  to  chapter 
18,  Acts  1881.  our  statute  did  not  as  therein 
'enumerate  the  public  uses  for  which  private 
property  might  be  taken  or  damaged.  Among 
the  purposes  enumerated  in  section  2  of  that 
act  ia,  **Flf(Ji— For  companies  organized  for 
the  purpose  of  transporting  carbon  oil  Iff 
means  of  pipes  or  otherwise."  npe  lines  for 
transporting  natural  gas  are  not  mentioned. 
So  far  as  we  know  there  were  no  pipe  lines 
then  existing  in  this  state  for  transporting 
either  oil  or  natural  gas,  except  the  West 
Virginia  Transportation  Company,  plaintiff 
in  the  case  Jnat  reftzied  to,       dutpter  T, 
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Acts  1888,  companies  organised  for  transport- 
ing natural  gas  ware  Included  in  said  section 
S^andtlienietbod  of  prooednrepracribed  for 
taking  land  for  pabHc  utility  was  the  same 
for  all  companies.  The  law  so  remained  un- 
til the  passage  of  the  Act  of  1907.  now  in 
question.  By  section  18,  of  said  chapter  42, 
as  thus  amended,  pipe  Une  companies  were 
Included  along  with  railroad  companies,  en- 
titled to  describe  as  to  any  or  all  of  Uie  land 
pnwosed  to  be  taken  an  estate  or  Interest 
tliweln  less  than  a  fea  And  by  the  amend- 
nhmt  of  section  20,  threat,  the  altranatlTe 
method  of  procedure  for  such  pipe  line  com* 
paniee  was  prescribed,  in  the  three  para- 
graphs added  thereto,  and  whldi  paragraphs 
constitute  the  subject  of  the  constituttonal 
objections  already  alluded  to.  By  the  first 
of  these  paragraphs  It  Is  provided  that  In 
addition  to  the  other  inxicedur^  such  com- 
pany may  at  Its  election  attempt  to  agree 
with  the  owner  as  to  the  damages,  falling  in 
wUdit  it  ahall  tender  him  a  bond  with  suffl- 
doit  surety  to  secnre  blm  payment  of  the 
damages,  to  which  bond  a  plan  showing  the 
route  (tf  the  proposed  pipe  line  shall  be  at- 
tached; and  upon  the  aoc^tance  of  this 
bond  the  right  of  the  applicant  to  enter  upon 
the  enjoyment  of  the  easemait  shall  be  com- 
plete ;  If  the  owner  refuse  to  accept  the  bond 
It  Is  provided  that  the  same  shall  be  present- 
ed to  the  circuit  court  or  the  judge  thereof 
in  vacation,  after  five  days  written  notice  to 
the  owner  stating  the  time  and  place  of  such 
proposed  presentation,  and  which  shall  state 
that  onless  ex<%ptiona  to  the  form,  amount 
or  surety  of  the  bond  be  filed  within  three 
days  after  presratatlon  said  bond  shall  be 
approved  by  the  court  The  second  of  the 
added  paragraphs  provides  that  If  no  excep- 
tion be  filed  thereto  the  court  shall  approve 
the  bond  and  direct  the  same,  with  the  plan 
attached,  to  be  filed  for  the  benefit  of  both 
owner  and  applicant;  but  if  exertion  be 
filed  the  court  Is  reaolred  to  fix  a  day,  not 
more  than  five  days  thweafter  for  the  hear- 
ing thereof,  and'  may  require  evidence  as  to 
the  sufficiency  of  the  suretlea,  and  amount 
of  the  bond,  and  may  require  new  surety, 
and  a  bond  for  a  larger  amount,  or  in  a  more 
satisfactory  form,  and  upon  the  ai^roval  of 
the  bond  and  filing  thereof  the  right  of  the 
applicant  to  enter  as  aforesaid  shall  be  com- 
plete. The  third  of  the  added  paragraphs 
provides:  "Upon  petition  of  either  the  prop- 
erty owner  or  the  applicant,  at  any  time 
after  said  bond  shall  have  been  presented  and 
filed,  five  disinterested  freeholders  shall  be 
appointed  as  In  this  chapter  provided,  to 
serve  as  commissioners  to  ascertain  what 
will  be  a  just  compensation  to  the  person  en- 
titled thereto  for  the  easement  so  appropri- 
ated, and  thereafter  the  proceedings  shall  be 
in  accordance  with  the  provisions  of  this 
chapter." 

The  question  now  recurs,  Is  the  object  of 
the  act  so  roncealed  as  to  render  it  void  for 
amteadiig  more  tiian  one  object  In  Its  title? 


We  think  not  'Shi6  mily  object  of  the  amoid- 
ment  of  said  section  eighteen  was  to  <£lutAtf 
pipe  line  companies  along  with  railroads  as 
entitled  In  certatai  cases  to  take  "an  estate 
or  lnt»«rt  less  than  a  fee."  This  amendment 
was  certainly  fairly  covered  by  Oie  title  of 
the  act  The  only  pnipose  of  the  amendment 
of  section  20^  evidently  because  the  Legisla- 
ture thought  It  e]q>edient  and  proper,  was  to 
provide  a  more  speedy  and  summsry  remedy 
for  obtaining  possession  of  the  easement  Uian 
in  other  cases.  We  see  luitblng  in  this  not 
fairly  covered  by  the  title  of  the  act  It  is 
certainly  comprehended  In  the  title  of  the  act 
amendatitny  of  the  general  law  relating  to 
the  takliv  of  land  wlOurat  the  owners*  con- 
sult for  the  purpose  €t  public  utiUty.  ^e 
<»ily  change  effected  is  In  the  method  of  pro- 
cedure and  in  tb»  torn  of  aecurlty,  not  in  the 
essoitlal  rights  of  the  owner  of  the  land.  His 
right  of  trial  by  Jury  on  the  question  of  dam- 
ages, and  to  contest  before  the  court  tlie 
right  to  take  the  land,  is  fully  preserved. 
In  Oils  case  ^  court  did  not  approve  the 
bond  or  let  the  ^idlcant  into  possession, 
until  all  issues  on  the  pleas  filed  had  been 
fully  heard  on  the  merits,  a  commendable 
practice  when  as  In  this  case  the  right  to 
take  and  the  public  purpose  of  the  taking 
has  been  challenged  by  the  owner  of  the  land. 
Besides,  everything  Is  covered  into  the  gener- 
al law.  The  act  involved  In  Stewart  v.  Ten- 
nant  was  a  apedal  act;  its  title  was ;  "An 
Act  concmilng  the  limitation  of  actions  in 
certain  cases."  As  the  court  says  in  that 
case,  an  examination  of  the  act  shows  Its 
singleness  of  object,  and  that  it  Is  not  constitu- 
tionally objectionable  on  that  ground.  The 
remaining  question  decided  was,  whether 
that  object  was  sufl^dently  expressed  in  the 
title,  and  it  was  held  not  to  be  so  expressed. 
We  need  not  repeat  here  the  reasonings  In 
that  case  differentiating  it  from  a  case  like 
this.  Involving  an  act  amendatory  of  a  gen- 
eral law,  covering  the  whole  subject  of  tak- 
ing private  property  for  public  utility.  The 
generality  of  the  title  of  the  act  involved  in 
Stewart  v.  Tennant  distinguishes  it  from  this 
case,  and  renders  inapt  as  well  that  case  as 
other  authorities  cited  and  relied  upon  by  the 
plaintiff  in  error,  namely,  1  Lewis'  Suther- 
land Stat  Const  {  123 ;  Beverly  v.  Wain,  57 
N.  J.  Law,  143,  144,  30  AU.  54B;  €30016/8 
Const  Llm.  (7th  Bd.)  205;  Board  of  Super- 
visors V.  McGruder,  84  Va.  828,  832,  6  S.  E. 
232;  State  v.  Steelman,  66  N.  J.  Law,  518, 
49  Atl.  978;  26  Am.  &  Eng.  Ency.  Law,  682. 
In  the  act  here  Involved  the  sections  of  the 
general  law  so  amended  were  Inserted  at 
large  In  the  new  act,  In  compliance  with  an- 
other provision  of  section  30,  art  6,  of  the 
constitution.  The  cases  decisive  of  the  real 
question  here  presented  are  Heath  v,  John- 
son, 36  W.  Va.  782,  15  S.  E.  080,  and  Roby  v. 
Sbeppard,  42  W.  Va.  286,  26  8.  E.  278.  In 
Heath  v.  Johnson,  the  act  involved  was  en- 
titled "An  Act  to  amend,  *An  Act  to  amend 
and  re-enact  section  58  of  diapter  46  of  the 
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Code  of  West  yixg^Uiia.'*'  Tbat  act  web  ob- 
jected to  as  TlolatlTe  of  article  6  of  the  con- 
Btttutlon.  This  court  said  In  that  case:  "We 
do  not  think  this  objection  to  the  law  Is 
sound.  The  provision  dted  seems  to  refer 
rather  to  original  acta  than  to  those  which 
are  only  amendatory;  but,  siq>p(^ng  it  to 
aiKtly  to  the  latter,  wben  the  amen^nent  In 
Its  title  points  not  only  to  the  chapter  wbl<di 
is  to  be  amended,  but  to  the  very  section. 
It  seflona  to  us  to  amount  to  a  sufficient  ex- 
pression at  the  object  of  the  law  to  prevent 
any  of  the  evils  which  the  constitutional  pro- 
vision was  intended  to  remedy."  The  first 
point  of  the  syllabus  In  that  case  la:  "When 
the  title  of  an  original  act  of  the  l^lalature 
sufficiently  ezpressee  ita  object  in  the  manner 
required  by  the  constitntlon,  an  act  amenda- 
tory thereof  may,  by  its  titl^  simply  refer  to 
the  section  of  the  original  act  whldi  tt  Is 
inttfided  to  amend,  and  this  wUl  be  a  suffi- 
cient compliance  wltii  section  30  of  article 
6  of  the  conaUtntion.*'  Boby  v.  Sheppard  is 
equally  in  point,  as  points  2  and  8  of  the  syl- 
labus, and  the  reasons  of  the  court,  42  W.  Va. 
at  pages  288-292,  inclusive,  26  S.  E.  278,  wlU 
show.  See,  also,  12  Ency.  Dig.  Ya.  &  W.  Ta. 
Rep.  777. 

The  next  question  is  does  the  amending 
act  of  1907  violate  section  39,  art.  6,  of  the 
constitution,  ^Uihlbitlng  specdali  legislation 
where  a  general  law  would  be  proper?  It 
seems  almost  a  waste  of  time  to  r^ly  to  this 
proposition  In  view  of  what  has  been  said 
on  the  first  It  Is  contended,  however,  that 
as  the  amendments  affected  only  pipe  line 
companies  transporting  oil  and  natural  gas, 
their  effect  was  to  single  out  that  class  of 
corporations  and  l^lslate  specially  with  ref- 
erence to  them,  and  to  bring  the  act  within 
the  Inhibition  of  the  constitution.  To  support 
this  proposition  counsel  dte  and  rely  on 
State  V.  Cooley,  66  Minn.  540,  58  N.  W.  150; 
1  Lewis'  Sutherland  Stat  Const  149,  353; 
In  re  Church,  92  N.  T.  1;  Wheeler  v.  Phila- 
delphia, 77  Pa.  338,  348;  Wallls  v.  Williams, 
101  Tei,  395,  108  S.  W.  163 ;  Palcher  v.  U.  S. 
(O.  C.)  11  Fed.  47;  Ex  parte  Weaterfield,  65 
Cal.  650,  36  Am.  Rep.  47 ;  Groves  v.  County 
Court.  42  W.  Va.  696,  26  S.  E.  400;  McEl- 
downey  v.  Wyatt,  44  W.  Va.  711,  30  S.  E. 
239,  45  L.  H,  A.  609;  Violett  v.  Alexandria, 
92  Va.  661.  23  S.  E.  909,  31  L.  B.  A.  382,  53 
Am.  St.  Eep.  825 ;  Cooley's  Prin.  Const  Law, 
241,  243,  244;  Cooley's  Const  Llm.  502; 
Hagar  v.  Reclamation  Dist.,  Ill  U.  S.  701, 
4  Sup.  Ct.  663.  28  L.  Ed.  569.  We  think  these 
authorities  quite  inapt  to  suj^rt  the  propo- 
sition. All  pipe  line  companies  carrying  oil 
and  gas  as  a  class  are  Included  In  the  provi- 
sions of  the  statute.  The  statute  is  but  an 
amendment  of  the  general  law,  which  itself 
covers  all  classes  of  corporations  given  the 
right  of  eminent  domain,  none  are  excepted. 
The  procedure  for  obtaining  the  land  or  ease- 
ments thereon  la  the  same,  except  that  pipe 
line  companies,  if  tb^  so  elect,  may  give  the 
bond  prescribed  and  if  accepted  )ij  the  ownei^ 


or  ii  not,  apiHTOved  by  the  court,  they  may 
enter  Immediately.  There  was  good  reaaon 
in  the  mind  of  the  legUOature  no  doubt  for 
this  provision,  to  meet  exigencies  and  condi- 
tions peculiar  to  that  class  of  imbUc  service 
ooiporatlona.  Can  It  be  rightfully  said  that 
sudi  an  amendment  of  Qie  general  law 
amounts  to  a  segregation  of  Individuals  or 
corporatbms  from  a  <das8  to  whlCh  they  prop- 
erly beton^  so  as  to  bring  it  within  the  con- 
stitutlonal  mandate?  We  think  not  An  ex- 
amination of  the  authoritieB  dted  will  show 
we  think  that  they  relate  to  wedal  statute^ 
apiAlcable  to  particular  persons,  lees  than  a 
dasa  There  is  no  mtnre  reason  for  saying 
that  the  act  In  questlcm  is  ivedal  legislation, 
because  It  provides  fbr  an  alternative  method 
of  procedure  for  pipe  line  companies  In 
section  SO,  than  f»r  saying  that  section 
18,  before  the  amendment,  was  special 
legislation,  because  with  respect  to  railroads 
it  provided  that  ttiey  might  take  an  estate  or 
interest  therdn  less  than  a  fee.  The  general 
law  before  the  amendment  put  corporations 
given  the  power  of  eminent  domain  into  sev- 
eral classes.  Pipe  line  companies  for  carrying 
oil  and  gas  ww  put  into  a  class  by  them- 
a^ves.  Ttie  vedal  provisions  of  the  statute  as 
amended,  objected  to,  cover  all  corporations 
of  this  class.  State  v.  Cooley,  relied  on,  says: 
"A  law  is  general,  in  the  constitutional  sense, 
which  applies  to  and  operates  uniformly  upon 
all  members  of  any  class  of  persons;  •  •  • 
while  a  special  law  is  one  which  relates  and 
applies  to  particular  members  of  a  class." 
Substantially  the  same  definition  is  given  in 
some  of  the  other  authorities  cited.  In  the 
California  case  a  statute  which  prohibited 
baking  on  Sunday  was  held  unconstitutional, 
because  it  picked  out  the  baking  business 
only,  making  it  class  legislation,  when  the 
law  would  have  been  as  applicable  to  all 
other  traders  as  to  it  Our  cases  of  Groves 
V.  County  Court  and  McEldowney  v.  Wyatt 
are  equally  inapt  The  first  says:  "Special 
laws  are  those  made  for  individual  cases,  or 
for  less  than  a  class  requiring  laws  appropri- 
ate to  Its  peculiar  condition  and  circumstanc- 
es." HcEldowney  v.  Wyatt  says:  "A  statute 
relating  to  persons  or  things  as  a  class  is  a 
general  law;  one  relating  to  particular  per- 
sons or  things  of  a  class  is  special"  In  our 
opinion  the  act  involved  is  not  special  legis- 
lation. 

Next  is  the  statute  violative  of  the  due 
process  provisions  of  our  constitution  and  of 
the  fedraal  constitution?  Clearly  not  Not- 
withstanding the  provision  for  giving  bond  to 
make  entry  on  the  land  the  applicant  Is  not 
permitted,  without  acceptance  by  the  owner, 
or  upon  due  notice  to  him  and  approval  by  a 
court  havli^  Jurisdiction,  to  put  a  single  foot 
upon  the  land  sought  to  be  taken;  and  if, 
as  in  this  case,  any  question  is  made  as  to 
the  right  of  the  applicant  to  take,  or  the  pub- 
lic purpose  for  which  he  proposes  to  take  the 
land,  is  made,  these  questions  will  properly 
be  tested  by  the  court  before  approval  of 
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bond  or  right  of  entry  become  completa  Be- 
sides, would  not  injunction  lie  under  the  pro- 
viaions  of  aection  20,  to  protect  the  owner? 
Due  proceas  does  not  neceesarily  mean  pro- 
cess of  a  court  "All  that  Is  essential  is 
that  In  aonie  appropriate  -way,  before  some 
properly  coustitated  tribimal,  inquiry  shall 
be  made  as  to  the  amount  of  compensation; 
and  whea  thla  la  j^rided  tax  there  Is  that 
due  process  of  law  which  is  reanired.'" 
BnuuMm  on  Oie  Fourteenth  Amoidment.  467. 
The  antborlties  dted  by  counsel  for  plalntlfr 
in  error  are  equally  dedtfve  of  this  proposl- 
titoL  Our  dedslons  say:  "Due  process  of 
law  means,  as  used  in  said  section,  in  the 
due  course  of  legal  proceedings  aocwdlng  to 
those  rules  and  forma,  which  have  been  es- 
tablished for  the  protection  of  private  rights, 
securing  to  every  person  a  judicial  trial  be- 
fore he  can  be  d^nlred  of  lifa^  liberty  or 
property."  Pe^rce  r.  KitzmiUer,  19  W.  Ta. 
564;  White  t.  Grump^  19  W.  Va.  683;  WU- 
liaraa  t.  Freeland,  19  W.  Va.  699;  Griff ee  t. 
Halstead,  19  W.  Va.  002;  Peerce  r.  Adamson, 
20  W.  Ta.  67;  State  t.  Sponaogle,  45  W.  Va. 
415,  82  8.  B.  283,  43  B.  A  727.  That  the 
statute  In  question  by  proper  proceedings  ful- 
ly protects  the  rights  of  the  owner  not  only 
api)ears  from  its  provisions,  but  has  com- 
plete demonstration  in  the  present  proceed* 
ing  taken  under  it  Defendant  has  been  per- 
mitted to  make  every  defense  and  oppose 
«Tery  legal  obstacle  in  the  way  which  could 
possibly  be  afforded  him.  Why,  therefore, 
should  we  dwell  further  on  this  proposition? 

The  next  constitutional  argument  Is  based 
-on  section  9,  art  3,  of  our  constitution, 
against  the  taking  of  private  property  with- 
out Just  com[>en8atlon  paid,  or  »e<>ure4  to  de 
paid.  It  is  contended  that  the  provision  of 
section  20,  relating  to  the  giving  of  bond  does 
not  satisfy  the  regidrementa  of  the  constitu- 
tion, "paid,  or  secured  to  be  paid."  Certain- 
ly a  bond,  if  good  In  form,  sufficient  In 
amount  and  with  sufficient  surety,  would  sat- 
isfy the  requirement  "secured  to  be  paid." 
But  it  is  insisted  that  the  land  itself  should 
be  made  the  primary  security,  and  title  and 
the  right  reserved.  This  would  not  always 
furnish  the  best  security  for  the  liberal  find- 
ings of  commissioners  and  Juries  in  such 
cases.  The  bond  provided  la  to  serve  In  case 
the  owner  and  applicant  are  unable  to  agree. 
If  the  bond  Is  deficient  in  form,  amount,  or 
surety,  ample  provision  is  made  in  the  stat- 
ute for  correcting  these  defects^  It  is  fur- 
thermore insisted  that  the  bond  should  not 
be  approved  or  entry  made  until  the  dam- 
ages have  been  assessed  by  commissioners  or 
Jury.  In  the  early  Virginia  case  of  Tucka- 
hoe  Canal  Co.  v.  Tnckahoe  &  James  River  R. 
B.  Co.,  11  L^h,  Anno.  652.  36  Am.  Dec.  374, 
a  general  statute,  passed  at  the  session  of 
1836-37,  gave  similar  rights  to  railroad  com- 
panies to  enter  upon  land  before  condemna- 
tion and  assessment  of  damages,  and  provid- 
ing for  injunction  against  the  owner  from 
IntOTfercncsh  except  in  cwtala  cases.  This 


statute  was  upheld  by  Uu  Viri^ida  court 
Xhls  case  is  dted  in  Spenow  t.  Point  Pleas' 
ant  &  Ohio  B.  B.  Co.,  28  W.  Va.  406.  Speak- 
ing of  tbo  constitution  and  with  reference  to 
the  statute  there  luToIved,  providing  that 
after  the  damages  should  be  assessed,  the 
condemning  railroad  might  be  enjoined  from 
the  use  of  the  right  of  way  until  the  dam- 
ages assessed  should  be  fully  paid,  the  court 
by  Judge  Green  says,  28  W.  Ta.  at  page  412 : 
"Indeed,  had  the  L«gl8lature  gone  still  fnr^ 
ther  and  permitted  a  railroad  company  to 
take  possession  of  the  land  it  wanted  to 
condemn,  when  it  flxat  InstitDted  Its  proceedr 
lugs  to  condemn  tike  land,  before  even  the 
appointment  of  commissioners,  without  pay- 
ing anything  to  the  owner  on  simply  giving  a 
bond,  with  approved  security,  to  pay  the 
Just  compensation  wh&a  ascertained*  It  would 
in  so  doing  he  complying  with  tiie  words  of 
our  Constitution.''  True  he  adds:  **But  it 
does  seem  to  me  that  it  would  be  violating 
Its  ^irit  if  the  spirit  of  this  constitutional 
provision  is  correctly  set  forth  by  Chancellor 
Kent  in  the  quotation  which  we  have  made 
from  him,  and  I  think  that  the  real  spirit  of 
it  is  correctly  stated  by  him."  This  expres- 
sion Is  obiter.  Chancellor  Kent  was  appar^ 
ently  speaking  of  constitutional  provisions 
limited  to  language  like  the  first  clause  of 
our  section  9,  art  3,  providing  that  "Pri- 
vate property  shall  not  be  taken  or  damaged 
for  public  use,  without  just  compensation." 
But  with  reference  to  the  taking  of  such 
property  for  the  purpose  of  eternal  im- 
provementt,  the  language  of  the  next  provi- 
sion is  "until  Just  compensation  shall  have 
been  paid,  or  secured  to  be  paid."  Tbe  ex- 
pression "secured  to  be  paid"  must  be  con- 
strued according  to  the  plain  Import  of  the 
words,  unless  a  different  meaning  clearly  ap- 
pears from  the  context  A  pipe  line  for 
transporting  natural  gas  for  tbe  public  use 
is  an  "Internal  Improvement"  within  the 
meaning  of  our  constitution.  West  Va. 
Transp.  Co.  v.  VoL  O.  &  C.  Co.,  supra,  6  W. 
Va.  page  38a  That  a  statute  like  the  one  in 
question  here  is  not  objectionable  on  consti- 
tutional grounds  Is  clear  from  Tuckaboe  Ca- 
nal Co.  V.  Tuckaboe  &  James  Klver  B.  R.  Co., 
supra.  Judge  Tucker  (11  Leigh  [Va.]  at 
page  80,  36  Am.  Dec.  374)  says :  "It  seemed 
to  be  considered  by  the  counsel,  that  the  con- 
demnation must  precede  the  execution  of  the 
work.  This  is,  I  conceive,  a  misconception 
of  the  law.  The  company  have  a  right  to 
proceed  with  th^  work  before  condemaa- 
Uon;  and.  Indeed,  there  is  no  absolute  ob- 
ligation on  them,  to  Institute  the  process  for 
assessing  the  damages  to  the  land,  since  In 
case  of  their  default  the  owner  himself  may 
do  so.  It  is,  therefore,  clear  that  the  work 
is  not  to  be  suspended  untU  the  damages  are 
assessed  and  paid;  and  this  is  rendered 
more  undeniable  by  the  13th  section,  which 
In  connexion  with  the  previous  sections  pro- 
vides, that  In  the  mean  tlmtf  (that  is,  while 
the  process  of  valuation  or  assessment  is  go- 
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ing  oiO  *no  Injunction  shall  be  awarded  to 
stAy  tbe  proceedings  of  the  company  In  tiie 
proaecntlon  of  their  works,  unless,'  kc  It 
was  not  then  necessary,  that  the  damages 
should  have  been  assessed  and  paid  before 
the  company  proceeded  to  the  erection  of 
th^r  bridges."  In  Old  Colony  R.  Co.  v. 
Framingbam  Water  Co.,  1S3  Mass.  661,  27 
N.  E.  662,  13  L.  B.  A.  832,  It  was  held  that 
the  provision  tor  compensation  for  land  tak- 
en by  water  companies,  precisely  the  same 
as  the  public  statute  relating  to  railroad  com- 
panies, except  that  the  selectmen  of  the  town 
were  thereby  made  the  tribunal  to  determine 
the  sufficiency  of  the  security  Instead  of  the 
county  commissioners,  was  held  to  be  suffi- 
cient, and  not  vtolatlTe  of  the  constitution. 
That  provision  of  the  statute  vras  that  the 
water  company  might,  "upon  application  by 
dther  party,  require  the  Company  to  give  se- 
eori^  to  the  selectmen  of  said  town  for 
payment  of  aU  damages  that  may  be  award- 
ed to  them ;  and  if,  -  upon  petition  of  the 
owner,  the  secnrlly  appears  to  the  select- 
men to  have  become  Insufficient,  they  shall 
require  the  giving  of  farther  security."  The 
Supreme  Court  of  Pennsylvania,  In  Wallace 
V.  Railroad  Co.,  138  Pa.  16S,  22  AtL  99,  con- 
struing a  statute  from  which  the  provisions 
of  our  act  now  under  consideration  were 
evidently  taken,  held,  that  after  a  bond  had 
been  takra  with  security  approved  a  bill  in 
equity  would  not  lie  against  a  railroad  com- 
IMny  to  restrain  the  completion  of  the  rail- 
road, on  the  ground  that  both  the  railroad 
company  and  sureties  had  become  Insolvent. 
And  speaking  of  the  term  security  in  the 
constitution  of  that  state,  that  court  says: 
"The  only  reasonable,  and  therefore  the  true 
construction  of  the  word  'secured'  in  the 
constUtttlon,  is  that  it  shall  be  made  rea- 
sonably saCe  or  sure  that  the  owner  of  the 
property  taken  shall  be  able  to  collect  the 
oompraisatlon  for  1^  and  tiie  words  *anffl- 
dent  BoretleB*  In  tiie  act,  most  be  construed 
to  mean  such  sureties  as  at  the  time  thety  an 
takfan  make  St  reasonably  certain  that  the 
owner  of  the  proper^  takea  can  collect  from 
them  a  Just  compensation."  According  to 
these  authorities  Uiere  can  be  no  question 
ttut  the  bond  provided  for  In  the  statute 
fully  answers  the  requirement  of  the  consti- 
tution "secured  to  be  paid." 

tt]  The  next  point  of  error  urged,  Is  that 
the  easement  or  right  of  way  proposed  is 
without  width  or  depth  or  definite  descrip- 
tion. The  plan  attached  to  the  bond  shows 
the  outside  boundaries  of  defendant's  land, 
and  fixes  the  right  of  way  or  easement  pro- 
posed to  to  tak^  through  the  same  by  refer- 
oice  to  a  distinct  line  of  survey,  with  definite 
termini  and  definite  and  distinct  cOnrses  and 
distances,  so  that  there  can  be  no  doubt  or 
controversy  as  to  the  trae  location  of  the  line 
of  the  proposed  right  of  way  or  easement 
The  petition  ffled  by  the  applicant  even  more 
delbiltely  deealbe*  this  Une^  and  alleges  that 


the  only  pipe  line  which  petitioner  proposes  to 
lay  upon  said  route  will  be  six  inches  In 
diameter  and  will  be  used  exclusively  for 
the  transportation  of  natural  gas.  The  ap- 
plication we  think  conforms  strictly  to  the 
letter  as  well  as  the  spirit  of  the  statute. 
The  plan  required  by  the  statute  is  one 
"showing  Uie  route  of  the  proposed  pipe  line 
over  said  land."  The  plan  attached  to  the 
bond  in  this  case  does  that  Can  more  be 
required?  We  think  not  The  petition  says 
the  pipes  will  be  burled  under  the  surfoce 
of  the  ground  to  such  a  depth  as  not  to  in- 
terfere with  the  use  of  the  land  for  agricul- 
tural purposes.  True  the  application  calls 
for  no  specific  width,  but  the  proposal  Is  for  a 
mere  right  of  way  or  easement  to  bury  a  six 
Inch  pipe  line  upon  defendant's  land  and 
maintain  it  there.  When  so  burled  the  sur> 
fttce  will  be  subject  to  use  and  occupation 
by  the  owner,  except  In  so  for  as  such  use 
and  occupation  may  Interfere  with  petition- 
er's right  to  install  and  maintain  the  pipe 
Hne  in  place.  After  installation  all  that 
a  right  of  way  or  easement  of  this  character 
would  call  for  would  be  right  of  entry  and 
of  ' Ingress  and  ^ess  to  keep  the  Une  In  re- 
pair. Unless  a  definite  width  should  be  ac- 
tually taken  to  the  exclusion  of  the  owner 
of  the  fee,  whidi  would  be  unduly  burden- 
some on  both  applicant  and  owner,  no  defi- 
nite width  could  be  accurately  described. 
But  it  Is  argued  that  without  width  and 
depth  It  will  be  impossible  to  determine  the 
damages.  We  think  there  is  no  difficulty 
confronting  commissioners  or  Juries  <m  this 
score.  The  character  of  the  entry  and  of  the 
use  and  occupation  of  land  for  an  easement 
or  right  of  way  of  Uils  character  is  so  well 
understood  in  the  country  these  days  that 
we  think  a  Jury  would  And  little  difficulty, 
certainly  not  more  so  than  In  other  cases,  in 
reaching  a  proper  estimate  of  the  damages; 
not  only  this,  but  the  Jury  oould  and  would 
be  enlightened  by  evidence  on  the  question, 
and  thereafter  the  owner  of  the  right  ot  way 
or  easement  would  always  be  confined  to  a 
reasonable  use,  and  liable  to  demises  for 
abuse  of  bis  right  We  think  the  statute 
clearly  contemplates  the  taking  of  such  a 
right  of  way  or  easement  Our  case  of  Cros- 
ier T.  Brown,  6eW.  ¥0.273.668.0.326,25 
L.  R.  A.  (N.  S.)  174,  says  In  the  first  point  of 
the  syllabus,  that  **An  easement  of  private 
way  ovK  land  must  have  a  particular  defi- 
nite line."  That  case  related  to  a  private 
way  over  another's  land.  It  had  no  partic- 
ular width  or  depth.  In  Lovett  t.  Oas  Ca, 
65  W.  Va.  739,  66  S.  B.  196,  24  I*  B.  A.  (N. 
S.)  230,  the  gas  company  it  seems  had  con- 
demned strips  eighteen  inches  wide  through 
two  tracts  of  land,  which  of  course  might  be 
done,  but  every  one  knows  that  eighteen  in(di> 
es  would  not  be  sufficient  for  ingress  and 
egress  In  the  work  of  laying  and  maintaining 
such  a  i^pe  line.  The  question  which  we 
have  hete^  howeWi  was  not  decUed  in  Oiat 
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case.  In  Oaa  Transportation  Go.  t.  Wilson,  70 
W.  Va.  167,  73  S.  B.  306,  tbe  proposition  was 
apparently  the  same  as  in  this  case,  to  take  a 
mere  tight  of  way  or  easement  less  than  a 
fee  orer  defendant's  land.  Tbe  only  Ques- 
tion decided  there,  which  can  have  any  appli- 
cation here,  was,  that  In  such  cases  tbe  land- 
owner Ifl  entitled  to  damages  not  alone  for 
the  estate  or  Interest  actually  taken  but  also 
damages  to  the  residue,  the  fee  In  the  whole 
tract.  Including  therein  the  fee  in  that  part 
of  the  tract  covered  hy  such  right  of  way. 
We  are  of  opinion  to  overrule  this  point  of 
error. 

[}]  The  next  point  la  that  the  public  use 
of  the  proposed  right  of  way  or  easement  is 
not  sufficiently  shown  to  warrant  the  Judg- 
ment complained  of.  This  question  Is  raised 
by  the  demurrer,  by  the  pleas  filed,  as  well 
as  by  some  of  those  rejected.  The  cases  re- 
lied upon  In  support  of  this  proposition  are: 
Salt  Co.  T.  Brown,  7  W.  Va.  198;  B.  &  O.  R. 
R.  Co.  T.  P.  W.  de  Ky.  R.  R.  Co.,  17  W.  Va. 
812;  Vamer  v.  Martin,  21  W.  Va.  534 ;  BaU- 
road  Co.  V.  Iron  Works,  31  W.  Va.  710,  8 
S.  £.  4D3;  Cemetery  Association  t.  Redd,  33 
W.  Va.  262,  10  S.  B.  405;  Fallsburg  Co.  t. 
Alexander,  101  Va.  08,  43  S.  E.  194,  61  L. 
R.  A.  120,  90  Am.  St  Rep.  855;  Charleston 
Gaa  Co.  v.  Lowe,  62  W.  Va.  662,  44  S.  E.  410 ; 
Railroad  Co.  v.  Coal  Co.,  62  W.  Va.  185,  67 
S.  E.  401.  Id  substance  it  is  said  of  them 
that  they  affirm  the  following  propositions: 

(1)  Ttiat  the  use  which  the  public  ia  to  have 
of  the  property  taken  must  be  fixed  and  defi- 
nite, and  on  terms  and  charges  fixed  by  law; 

(2)  that  such  public  use  must  be  a  substantial 
beneficial  one,  obviously  needful  for  the  pnb- 
Uc,  which  It  cannot  do  wttiiont,  except  by 
snffering  great  loss  or  Ineonvoiience ;  0> 
that  the  necessity  for  condemnation  must  be 
apparent  and  ttut  the  public  need  must  be 
an  imperious  one.  These  propositions  are 
drawn  mainly  txfom  the  langnage  of  Judge 
Green  In  Vamer  r.  Martln»  suiwa.  That  case 
Involved  the  constltntlonality  of  an  act  of  the 
Legislature  giving  right  to  take  tbe  land  of 
ftm)Uier  for  a  private  way.  The  questions  In- 
volved  were  rather  legislative  than  judldaL 
Tbs  propositions  were  correctly  applied  In 
diat  case.  True  it  is,  however,  Uiat  courts 
may  generally  Inquire  .Into  the  question 
whether  the  property  proposed  to  be  taken  Is 
for  a  public  us^  even  Uioitgh  the  condemnor 
be  of  a  class  persons  <a  corporations  an- 
tboilsed  to  take  land  tot  pubUc  use.  The 
court  below  properly  exercised  this  jurisdic- 
tion In  this  case.  It  permitted  Issues  to  be 
made  up  to  try  this  question,  and  by  finding 
and  adjudging  that  the  petitioner  had  the 
right  to  take  the  property  by  condemnation, 
it  necessarily  decided  that  the  use  to  which 
the  right  of  way  or  easement  proposed  to  be 
taken  was  to  be  devoted  was  a  public  use, 
giving  the  right  to  take.  We  do  not  propose 
to  enter  upon  any  lengthy  discussion  or  re- 
Ttair  of  tba  ivior  dedaions  of  the  court 


[4]  On  the  first  proposition,  that  the  pub- 
Uc use  must  be  fixed  and  definite,  and  on 
terms  and  charges  fixed  by  law,  we  observe 
first,  that  the  legislature  by  general  law  has 
conferred  upon  pipe  line  companies,  organ- 
ized for  transporting  oil  and  natural  gas, 
the  right  of  eminent  domain,  and  has  thereby 
necessarily  imposed  upon  them,  as  pubUc 
service  cori>orations  the  right  and  duty  of 
performing  a  public  service.  That  right  and 
duty  is  fixed  as  firmly  as  If  written  into  the 
statute.  Pipe  lines  for  transporting  oil  must 
carry  oil,  as  railroads  must  carry  passengers 
and  freight,  at  rea^nable  rates,  if  such 
rates  are  not  fixed  by  statute.  Pipe  line 
companies  organized  for  transporting  gas 
must  serve  the  people  with  gas,  under  rea- 
sonable and  proper  regulations,  along  the 
entire  line  traversed,  and  for  reasonable 
rates  fixed  by  themselves,  or  by  statute,  or 
by  contracts  or  ordinances  of  municipalities. 
Are  not  the  rights  of  the  public  so  fixed 
sufficiently  definite  to  answer  the  require- 
ments of  the  law?  We  think  so.  The  rights 
of  the  people  are  thus  protected  In  nearly 
every  case  where  the  public  is  served  by  pab- 
lic  service  corporations,  furnishing  water, 
gas,  electricity,  or  transportation.  Charles- 
ton Gas  Co.  V.  Lowe,  supra,  and  Pittsburg 
Hydro-Electric  Co.  v.  Liston,  70  W.  Va.  83, 
73  S,  E.  86,  40  L.  R.  A.  (N.  S.)  602.  recent 
decisions  of  this  court  support  these  conclu- 
sions. Calor  Oil  ft  Gas  Co.  v.  Franzell,  128 
Ky.  715,  109  S.  W.  328,  86  L.  R.  A.  (N.  S.)  456, 
as  well  as  Olmsted  v.  Proprietors  of  the 
Morris  Aqueduct,  47  N.  X  Law,  311,  are  like- 
wise In  point  So  also  are  the  cases,  of 
Glbbs  V.  Bait  Gas  Co.,  130  IT.  fi.  396,  9  Sup. 
Ct  663.  82  L.  Ed.  979;  Munn  v.  lUlnois,  94 
U.  8.  133,  24  L.  Ed.  77. 

[i]  On  the  question  of  the  public  necessity 
fbr  Qie  use  of  the  property,  covered  by  the 
last  two  propositloDs  relied  on,  it  may  be 
said  generally,  that  when  a  public  service 
corporation  is  organized  to  serve  the  public 
it  assumes  the  duties  and  responslbilltleB  In- 
cident to  that  service  and  Imposed  upon  It 
by  law.  If  such  corporation  be  a  pipe  line 
company  to  tranq)ort  or  serve  the  public 
with  gas,  It  must  of  necessity  have  land  or 
il^ts  of  way  from  the  source  (tf  sQpply  to 
the  places  of  consumption.  It  Is  nnneon- 
sary  to  argue  at  this  day  that  natural  gas 
for  light,  heat  and  power  is  of  great  public 
utility,  and  if  the  pnbUc  Is  served  there  is 
imperious  demand  for  rights  of  way  or  ease- 
ments In  that  service.  Where  a  public  ser- 
vice corporation  has  a  public  duty  to  per^ 
form  what  is  necessary  in  the  way  of  ease- 
ments and  other  means  of  performing  this 
service  is  largely  a  matter  within  its  discre- 
tion. It  is  so  with  railroad  companies,  and 
we  see  no  reason  why  the  same  rule  should 
not  apply  to  pipe  line  companies  transporting 
gas.  When  the  legislature  clothed  this  class 
of  companies  with  the  power  of  eminent  do- 
main we  must  assume  that  it  understood  the 
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^tnie  ot  tbe  public  serrlce  to  be  peiformedt 
and  determined  that  there  was  auflBcloit  pub- 
lic neceaalty  therefor.  Want  of  general  pnb- 
Uc  necesBtty  was  urged  In  Hydro-Electric 
Ca  r.  Uston,  supra,  and  the  question  was 
there  met  <hi  the  authority  of  Lewis  on  Sior- 
Inent  Donuln,  the  proposition,  that  the 
question  was  not  a  judicial  but  a  legislatlre 
-one;  that  whether  necessity  for  taking  the 
land  exists  In  faror  of  the  condemnor  Is 
largely  a  matter  for  Its  own  determination. 

[I]  But  It  is  argued  that  but  few  persons 
■are  or  will  be  served  in  West  Virginia  by  tbe 
proposed  pipe  line;  Utat  most  of  tiie  gas 
Is  and  will  be  transported  Into  Pennsyl- 
vania; that  the  petitioner  Is  a  corporation 
under  the  laws  of  Peniuylvanla,  and  that 
its  principal  business  is  to  produce  gas  and 
transport  It  into  that  state,  and  that  the 
sovereign  right  of  eminent  domain  is  prop- 
erly limited  to  the  service  of  tbe  people 
-of  tbe  state  where  tbe  power  is  Invoked. 
While  the  petitioner  Is  a  foreign  corporation 
it  avers  and  proves  Its  authority  to  do  busi- 
ness in  this  state.  Having  obtained  author- 
ity to  do  business  here,  section  30,  chapter 
54,  Code  1906,  confers  upon  It  tbe  same 
rights,  powers  and  privileges,  and  Imposes 
upon  it  the  same  duties  and  liabilities,  and 
subjects  It  to  tbe  same  rules  and  regulations 
as  domestic  corporations.  Floyd  v.  Loan  & 
Investment  Co.,  49  W.  Va.  327,  38  S.  E.  653,  54 
L.  R.  A.  536.  87  Am.  St  Btep.  805.  Section  24, 
chapter  52,  of  tbe  Code,  provides  that,  "Such 
company  shall,  for  the  purpose  of  trans- 
porting natural  gas,  oils  and  water,  be 
considered  and  held  to  be  a  common  car- 
rier, and  subject  to  all  the  duties  and  lia- 
bilities of  such  carriers  under  tbe  laws  of 
this  state."  Tbe  petition  avers  and  tbe  evi- 
dence shows  that  petitioner  Is  serving  many 
persons  in  this  state  with  gas.  True,  but  few 
at  present  are  being  served  by  tbe  particu- 
lar line  in  question,  but  it  avers  and  proves 
Its  willingness  to  serve  all  persons  applying, 
subject  to  its  proper  rules  and  regulations. 
It  avers  and  proves  that  it  has  fixed  reason- 
able prices  and  rates  for  such  service.  If 
the  petitioner  Is  serving  the  people  of  West 
Virginia  with  gas,  and  all  who  apply,  as  It 
avera  and  proves,  It  cannot  be  denied  the 
right  of  eminent  domain  because  It  serves 
tbe  people  In  another  state  into  which  its 
pipe  lines  go.  There  Is  not  a  particle  of 
evidence  in  the  case  showing  or  tending  to 
show  that  petitioner  has  ever  neglected  Its 
duty  toward  tbe  people  of  this  stata  T^iat 
but  few  are  shown  to  be  toking  gas  from  the 
particular  line  sought  to  be  extended  through 
defendant's  land  Is  of  little  consequence. 
The  petitioner  is  seeking  business.  Practi- 
cally the  same  objections  were  Interposed  to 
the  rights  of  the  petitioner  in  Hydro-Elec- 
tric Co.  V.  Listen,  and  were  met  in  the  same 
way  that  we  have  met  them  here. 

[7]  lastly.  It  la  urged  tha^  it  was  error  to 
■deny  the  defendant  tbe  right  of  trial  by  jury, 


on  the  questlQD  of  the  ' public  need  <ff  benefit 
of  the  proposed  i^pe  lin&  nils  tile  antbor- 
Itles  hold  Is  a  judicial  qnesdon,  and  not  one 
of  tBttt  to  be  tried  by  a  jury.  Hydro-Electric 
Co.  T.  laston,  snitia;  Sisson  t.  Boena  Vista 
County,  128  Iowa.  442;  104  N.  W.  454,  70  U 
R.  A.44a 

The  foregoing  contusions  lead  to  an  af- 
firmance of  the  judgment,  and  this  will  be 
the  mandate  of  the  court. 

LYNCH,  J.,  absent,  having  decided  case  in 
circuit  court 

COLLINS  et  al.  v.  BOARD  OF  TRUSTEES 
OF  DAVIS  AND  BLKIN3  COL- 
LEGE et  aLt 

(Snpreme  Court  of  Appeals  of  West  Vlr^nia. 

June  17,  1913.) 

(ByUabiu  by  the  Court.) 

1.  Mboharict'  Liens  (I  113»)  —  Notice  to 

OWNEB— PATHEKT  to  PBINOIPAI.  CONTRAC- 
TOB.  - 

Tbe  present  nieehanlcs*  lien  law.  Code 
1906.  ch.  75,  gives  rlgbt  of  direct  lien  to  one 
performing  labor  or  lurnishiDg  materiiil  under 
a  contract  with  the  prindpal  contractor  or  his 
subcontractor,  and  no  notice  to  the  owner  in 
advance  of  tbe  performance  of  labor  or  fnr- 
nishlDg  of  material  is  necessary  to  a  protec- 
tion of  the  right  as  against  payments  oy  the 
owner  to  the  principal  contractor. 

[Eid.  Note.— For  other  cases,  see  Mechanics' 
Uens.  Cent.  Dig.  }  148;  Dec  Dig.  !  113.*] 

2.  Mechanics*  Iiens  (J  115*)— PATimnE  TO 
pEiNciPAi.  CoNTBACTOB— Defects. 

Tender  the  mechanics'  lien  law  (Code  1906. 
ch.  75).  payment  by  the  owner  to  tbe  principal 
contractor  of  a  part  or  all  of  the  contract  price 
constitntes  no  defense  against  a  lien  tbe  right 
to  which  exists  or  is  incipient  by  the  perform- 
ance of  labor  or  tbe  fnrnlahing  of  mateiial 
prior  to  the  payment 

[Sd.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  H  ISO-IW;  Deo.  Dig.  % 
115.*} 

3.  Meohanics'  Liens  (|  100*)  —  Pbinoipal 

CONTBACTOB  —  E^FIEOT  —  RBOOBDBO  OOH- 
TBACTS. 

By  recording  the  contract  with  the  prin- 
cipal contractor,  puraaant  to  Code  1906,  «iap- 
ter  75,  section  6,  the  owner  may  limit  his  lia- 
bilities under  the  contract  so  that  the  amounts 
to  be  paid  by  him  shall  not  exceed  in  the  aggre- 
gate ute  contract  price,  and  such  amoonts  may 
include  any  payment  pursuant  to  the  contract, 
made  by  the  owner. to  the  contractor  when  no 
incipient  or  perfected  right  to  lien  exists  for 
labor  performed  or  material  furnished  before 
the  payment 

[Bd.  Note.— For  other  eases,  see  Medianles' 
Uens,  Cent  Dig.  f  133;  Dec.  Dig.  |  100.*] 

4.  Mechanics'  Liens  (|  100*)  —  Recobdiho 

OF  CONTBAOT  —  NOTICE  TO  LaBOBEBS  AMD 

Matebialmbn. 

When  the  contract  between  the  owner  and 
the  contractor  Is  recorded,  one  proposing  to 
perform  labor  or  to  furnish  material  under  a 
contract  with  tbe  prindpal  contractor  or  his 
subcontractor,  must  take  notice  of  the  times 
of  payment  of  the  contract  price  provided  for 
therein;  and  any  payment  made  according  to 
the  terms  of  the  recorded  contract  before  the 
beginning  of  the  performance  ot  labor  or  the 
furniahing  of  material  will  limit  a  lien  for 
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radt  labor  or  material  to  tlie  amount  of  tiie 
contract  price  nnpaid. 

[Ed.  Note.— For  other  caBea,  see  Mechanics' 
Uens.  Oent.  Dig.  1 133;  Dec.  Dig.  S  100.*] 

8.  QvEsnon  Kot  Decided. 

Quim:  May  the  bnilding  contract  be  re- 
corded for  the  Umitiiii  of  the  owner's  liability 
agalnat  Uena  without  its  being  acknowledgea 
or  proved? 

6.  MECHAmcs'  Liens  (|  105*)— Fsbsons  Es- 

TXrUKD — SUBCONTBAOTQBS. 

A  subcontractor  in  the  sense  of  one  to 
whom  a  specific  portiou  of  the.  work  is  sublet 
by  the  principal  contractor,  may  assert  a  lien 
tinder  Code  1906,  ch.  7S,  sec.  3. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
LieuB,  Cent  Dig.  f  137:  Dec.  Dig.  i  lOS.*] 

7.  JcDOMENT  (81  948,  961*)— Bes  Judicata— 

I^ADINO. 

Bes  judicatft  moat  be  pleaded  or  shown  by 
the  record.  It  can  not  be  availed  of  merely 
by  citation  to  a  pnbUshed  opinion. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  «  1TS7-1798, 18(»-ia2;  I>e&  Dig. 

'WBliams,  J.,  disaentiiic.  Poffenbaiger,  J., 
diuendng  in  part. 

MMfttoMi  AynaiM  by  SUtorial  BUtff.) 

8.  CoBSTmmonAL  Law  (|  70*)  —  Judicial 

POWXB. 

The  Supreme  Court  of  Appeals  must  apply 
le^dative  enactments  as  it  finds  them,  though 
thrir  policy  or  effect  may  be  subject  to  sound 

criticism. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  ff  12&-182,  137;  Dec 
Dig.  I  70.*] 

Appeal  f^m  Circuit  Court,  Randolph 
County. 

Action  by  Creed  Collins  and  otbers  against 
Board  of  Tmsteea  of  Davis  and  Elklns  Col- 
lege and  others.  From  a  Judgment  for  plain- 
tiffs, defendant  College  appeals.  Modified 
and  affirmed. 

E.  A.  Boven^  of  ESUiis,  and  Piice^  Smith, 
Spllman  &  day,  of  Charleston,  for  appelant 
W.  B.  Muwfill,  D.  H.  HiU  Arnold,  and  Tal- 
twtt  ft  Hoover,  aJX  of  Baklns,  for  appellees. 

ROBINSON,  J.  The  decree  sought  to  be 
reversed  by  this  ap^l  subjects  to  sale  tbo 
building  and  grounds  of  the  Davis  and  'BlUna 
College  for  tbe  satlafactlon  of  mechanics* 
liens. 

The  Board  of  Trustees  contracted  with 
Hobhs  ft  Go.  for  the  erection  of  the  college 
bnilffing  at  the  price  of  $47^78.  Hie  eon- 
tractors  so  far  proceeded  with  their  under- 
taking that  approximately  $40,000  of  tbe  con- 
tract price  was  paid  them  under  monthly 
estUnates  of  the  architect,  as  provided  in  the 
contract  Then,  insolvency  of  the  contractors 
Intervened,  and  by  proceedings  in  the  Federal 
Court  they  were  involuntarily  declared  bank- 
rupts. In  the  bankruptcy  proceedings,  recelv- 
ers  appointed  tor  the  bankrupt  contractors 
were  directed  to  complete  the  building.  The 
remainder  of  tiie  contract  price  In  the  hands 
of  ttie  Board  of  Trosteea,  approxlinate^  97,- 
000.  was  taken  over  by  the  bankruptcy  court 
and  api^ed  toward  the  completloa  of  the  conr 


tract  by  the  receivers.  When  tbe  building 
was  completed  a  considerable  sum  remained 
as  assets  of  the  bankrupts  and  was  anpUed 
as  such  in  the  bankruptqr  proceedings.  Thus, 
It  will  be  observed,  about  $40,000  of  the  con- 
tract price  was  volontarlly  paid  by  the  owner 
to  the  contractors,  and  the  residue  was  paid 
out  by  the  owner  under  0ie  order  of  the  bank- 
ruptcy court 

Because  of  the  Insolvency  of  the  contrac- 
tors, many  liens  tmder  Code  1906,  chapter  76, 
section  3,  were  asserted  against  the  property 
for  labor  perforraed  and  material  furnished 
prior  to  the  t»nknu)tcy. '  It  seems  that  the 
claims  of  the  direct  laborers  were  satisfied  by 
orders  and  disbursements  made  In  the  bank- 
ruptcy court  The  suit  which  we  have  be- 
fore us  involves  the  enfbrcement  of  liens 
claimed  by  material  men  and  subcontractors 
of  Bpedflc  portions  of  the  woik.  It  Is  of 
course  a  proceeding  under  the  statute,  direct- 
ed against  Ihe  property,  while  the  bankruptcy 
case  had  only  to'  do  with  Uie  residue  of  the 
contract  price  as  assets  of  the  bankrupt  ctm- 
tractors. 

Upon  the  report  of  a  commlsdoner  a  mun- 
ber  of  liens  have  beea  decreed  against  the 
prop^ty,  amountiiig  In  tbe  aKregate  to  nearly 
915,000.  Appellant  the  Board  of  Trustees, 
mainly  Insists  that  the  property  is  not  at  all 
subject  to  any  of  these  dalms.  Specific  ex- 
c^tttons  to  certain  of  the  claims  decreed  as 
Uens  are  also  assigned. 

The  main  contention  that  the  property  is 
not  at  all  subject  to  the  claims  that  have  been 
decreed  as  liens  against  it  is  based  on  the 
&ct  that  all  of  the  contract  price  was  paid 
out  by  the  owner.  It  is  submitted  that  since 
about  940,000  of  the  contract  price  had  been 
paid  to  tbe  contractors  before  the  claims 
were  asserted  as  Uens,  and  since  the  residue 
was  paid  on  the  contract  by  order  of  tbo 
bankruptcy  court  there  Is  no  liability  against 
the  property  under  the  statute  giving  11^ 
to  medianlcs,  laborers,  and  others.  In  other 
words,  it  Is  Insisted  that  when  the  contract 
between  the  owner  and  the  c&itractor  Is  re* 
corded,  the  owner  may  pay  out  ttie  contract 
price  pursuant  to  the  terms  of  the  contract 
without  liability  tot  the  claims  of  those  who 
have  performed  labor  or  furnished  material 
for  the  bnUdln^  as  long  as  the  owner  is  g^vea 
no  notice  that  such  claimants  will  look  to 
the  property  for  the  payment  of  their  claims. 
Under  the  present  mechanics^  lira  law,  that 
enacted  by  tbe  Legislature  of  1891  and  slight* 
ly  amended  in  1903,  all  of  which  is  contained 
In  Code  1906,  chapter  IS,  we  can  not  sanction 
this  contention. 

[I]  That  for  which  appellant  contends  was 
our  law  of  medunlcs'  liens  prior  to  our  pres- 
ent law.  It  was  the  law  as  contained  In  Code 
1887.  copter  7S.  Perhaps  It  was  the  better 
law;  but  as  Judges  we  have  no  province  to 
say  that  it  was,  or  to  adopt  it  for  that  reason. 
Moreover,  it  may  be  that  we  should  return  to 
the  prindples  of  the  enactmeit  contained  m 
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Code  1887,  chapter  7S;  bnt  It  la  for  the  Legls- 
lature  and  not  for  tills  court  to  aaj  that  we 
BhalL  We  must  apply  legislatlTe  enactmoits 
as  we  find  them,  though  their  policy  or  ef- 
fect may  be  subject  to  soond  ccltlctsm. 

It  will  be  necessaiy  to  define  In  a  general 
way  tlw  meaning  of  the  inrovlBlonfl  of  the 
present  mechanlcB'  lien  law  In  relation  to  the 
rights  of  those  performing  labor  or  fomisli- 
\as  material  under  a  contract  with  the  princi- 
pal contractor,  since  appellant  contends  for 
a  constniction  widely  at  variance  with  that 
whldi  we  must  announce. 

By  onr  former  statnte  it  Indeed  was  pro- 
vided that  a  mechanics'  llai  only  affected 
what  had  not  been  paid  by  die  owner  to  the 
contractor  at  flie  time  the  notice  of  the  claim 
of  lien  was  given,  unless  the  person  claiming 
had  given  notice  to  the  owner  before  doing 
work  or  famishing  material  IJiat  he  would 
look  to  the  owner  for  payment  No  such  pro* 
Tlslon  is  made  by  the  present  statute.  The 
present  law  does  iwovide,  in  section  8,  for 
the  claimant's  notice  to  the  owner  before  do- 
ing work  or  famishing  material,  but  tiiat  is 
clearly  in  another  connection  and  for  a  whol- 
ly different  parpos&  We  shall  see  that  a 
very  different  scheme  of  the  limiting  of  the 
owner's  liability  Is  embodied  In  the  present 
statute  as  compared  wltii  that  contained  in 
the  former  lav. 

[1]  The  present  statote  gives  a  direct  lien 
to  one  performing  labor  or  furnishing  mate- 
rial under  a  contract  with  the  principal  con- 
tractor or  his  subcontractor.  To  that  extent 
it  embodies  the  so-called  Pennsylnnla  systm 
as  contradistinguished  from  the  New  Tork 
system  which  was  the  basis  of  the  former 
statute  contained  in  Oode  1887,  ch.-76.  Phil- 
lips on  Mechanics*  Idens,  sec.  67 ;  Boisot  on 
Mechanics*  Liens,  sea  225  ;  27  Cyc.  89; 
Hunter  t.  Truckee  liOdge,  14  Not.  24.  But 
in  construing  the  prraent  statute,  section  3, 
whlcih  gives  this  direct  lien,  must  be  read 
In  connection  with  section  5,  whereby  the 
owner  may  limit  ids  liabilities  by  recording 
his  contract  with  the  principal  contractor. 

[2, 3]  Section  S  provides  that  "na  payment 
by  the  owner  or  his  agent,  to  a  contractor, 
^all  effect  or  Impair  the  lien  of  a  laborer, 
or  .material  man,  provided  fbr  in  section 
three."  But  this  provision  Is  immediately 
follovred  by  these  words:  '3ut  such  owner 
may  Umlt  his  liabilities  so  that  the  amounts 
to  be  paid  by  him  shall  not  exceed  in  the  ag- 
gregate the  i^ice  stipulated  in  the  said  con- 
tracts between  himself  and  the  contractor,  by 
having  the  said  contract,  or  so  much  thereof 
as  shows  the  contract  price,  and  the  times 
of  Its  payment,  recorded  in  the  office  of  the 
clerk  of  the  county  court  of  the  county,  where 
such  house  or  other  stmcture  Is  situated, 
prior  to  the  performance  of  the  labor  and  the 
furnishing  of  the  material,  or  the  machinery 
for  the  same."  Here  we  have  that  whldi 
gives  the  ownor  right  to  limit  his  UaMUties 
under  the  contract  It  does  not  define  the 
liabllitiee  as  being  merely  those  arising  from 


liens.  It  is  broad  eaoogb  to  take  In  any  oth- 
er liability  under  the  contrast  13te  provi- 
slou,  however,  must  be  taken  In  ration  to 
the  preceding  one  that  says  no  payment  ahaU 
affect  or  Impair  any  lien.  Both  jirovlalons 
must  be  given  effect  Taken  together,  they 
plainly  say  that  thoun^  no  payment  by  the 
ovraer  to  the  oontracbur  may  affect  or  im- 
pair a  Hen,  still  the  owner  may  record  the 
building  contract  and  thereby  limit  bis  11a- 
bllitieB  nn^  it  so  that  the  amounts  to  be 
paid  by  him  shall  not  In  the  aggregate  ex- 
ceed the  contract  price. 

Now,  the  act  says  tiiat  tiie  recording  of  the 
contract  shall  operate  to  confine  the  "amounts 
to  be  paid"  by  the  owner  to  tiie  contract 
pxlOBk  What  amoimts?  We  must  say  all 
amounts  that  are  properly  payable  under  the 
contract  whether  they  are  payable  by  its 
terms  or  by  the  law  in  relation  to  liabilities 
for  Uois.  The  recordation  must  not  only 
show  the  contract  price  but  "the  times  of  Its 
payment"  Why  give  notice  of  the  times  of 
payment?  Surely  this  must  be  for  the  pur- 
pose of  notifying  those  about  to  perform  la- 
bor or  furnish  material  that  part  of  the  con- 
tract price  may  have  thoetofore  beea  paid  by 
the  owner  so  that  a  Uen  for  labor  Hiereafter 
performed  or  material  tiiereafter  furnished 
wlU  not  affect  the  full  contract  price.  It  is 
plainly  Implied  tlut  if  the  contract  is  re- 
corded, payments  to  the  contractor  according 
to  tile  terms  of  thei  contnwt  may  sometimes 
safely  be  made  by  the  owner.  But  we  have 
seen  that  they  can  not  be  made  to  tiie  im- 
pairment of  liens.  In  view  of  the  words  of 
both  of  the  provisions,  we  must  hold  that  Oie 
first  provision  means  that  payments  under 
the  terms  of  tiie  recorded  contract  can  not 
be  made  to  the  impairment  of  liens  that  exist 
or  have  indplenUy  set  in  by  virtue  of  sec- 
tion 8  when  the  payment  under  the  contract 
becomes  due.  Suppose,  however,  that  no 
Hens  have  attached  when  a  payment  under 
the  contract  becomes  due— that  all  labor  or 
material  has  been  paid  for  in  cash  by  the 
contractor  to  that  time.  Or,  suppose  that  the 
contractor  has  obtained  waiver  of  all  liens 
tliat  have  set  In  to  that  time.  The  payment 
can  then  be  made  witiiout  effecting  any  lien, 
if  the  contract  is  recorded.  It  is  then  an 
'amount  to  be  paid'  under  the  contract  that  Is 
protected  by  the  recording.  It  Is  a  liability 
them  due,  because  no  liens  have  set  in.  The 
contract  demands  that  the  owner  pay  it  to 
the  contractor  and  the  law  does  not  forbid, 
since  payment  will  not  affect  any  existing 
right  to  lien.  It  is  one  of  "the  amounts  to  be 
paid  by  him,"  in  the  language  of  the  act 
When  paid,  it  counts  on  the  limit  of  llablll- 
Uee.  liens  tbereafter  attaching  are  limited 
by  such  payment  And  It  is  for  this  reason 
that  the  recordation  must  show  the  times  of 
the  payment  When  one  is  about  to  perform 
labor  or  to  famish  material,  he  has  notice 
by  the  recorded  contract  that  payments  may 
have  been  made  and  his  ri^t  to  lien  thereby 
cut  down  or  limited  to  the  residue  of  the  con- 
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tract  price.  The  laborer  or  material  man, 
before  performing  or  fnmlalilDg,  mast  take 
notice  of  the  times  of  payment  mentioned  in 
Oie  contract,  wheoerer  that  contract  is  re- 
corded. Wbat  other  parpose  could  there  be 
for  the  reQulrement  that  ttte  recording  shall 
show  the  times  of  payment? 

We  hold,  therefore,  that  the  owner  most 
take  notice  of  all  liens  nnder  section  8  that 
hare  set  in  when  a  payment  to  the  contractor 
becomes  dae;  that  he  can  at  no  time  make 
a  payment  nnder  the  contract  to  the  impair- 
ment of  a  lien  that  may  be  perfected  and  re- 
late back  nnder  section  8  to  a  time  prior  to 
the  proposed  payment,  on  account  of  labor 
performed  or  material  famished  before  that 
time.  Bat  we  also  hold  that  the  laborer  or 
material  man  mast  likewise  take  notice  of  all 
payments  that  have  become  dae  and  may 
have  been  paid  under  the  terms  of  the  con- 
tract prior  to  the  beginning  of  the  perform- 
ance of  labor  or  tbe  famishing  of  material 
by  him. 

We  do  not  OTerlook  the  fact  that  nnder 
section  8  the  right  to  lien  begins  to  mn  when 
any  labor  la  performed  or  material  fnmlshed, 
and  Oat  the  incipient  rlg^t  contlnnes  on 
down  daring  the  performance  and  famishing 
and  even  for  thlrty-flre  days  thereafter.  Ijet 
It  be  distinctly  noted  that  we  hold  that  after 
Bndi  Hen  right  begins  to  mn,  the  owner  can 
not  pay  to  the  contractor  even  at  the  times 
mentioned  In  the  recorded  contract  without 
still  being  liable  to  the  laborer  or  material 
mas.  Bnt  where  a  payment  at  a  time  and 
In  the  amount  mentioned  In  the  contract  can 
be  made  without  Interference  of  liens,  or 
where  it  can  be  made  by  the  contractor's 
clearing  up  all  lien  liabilltlea  to  the  date  of 
the  same,  it  may  be  made  by  ttie  owner  and 
tliereafter  his  UaUlltr  tot  htOB  ia  reduced 
accordingly. 

[4]  When  the  contract  is  recorded,  the 
amount  of  the  contract  price  la,  in  a  sense, 
a  fund  for  the  payment  of  liens  given  by  sec- 
tion 3,  for  which  fund  the  property  may  be 
resorted  to,  bat  the  evident  meaning  of  sec- 
tion 6  is  that  the  fond  may  be  reduced  by 
payments  made  in  accordance  with  the  re* 
corded  contract,  as  to  those  who  do  not  be- 
gin to  p^fbrm  labor  or  furnish  material  un- 
til after  those  paymrats  are  made.  This 
providon  works  no  injustice  to  laborers  or 
material  men.  Tttej  may  observe  by  the  re- 
corded contract  vriien  payments  by  the  owner 
to  the  contractor  may  be  made  thereunder. 
They  may  ascertain  what  amount  of  the  con- 
tract price  is  still  In  the  hands  of  the  owner 
baCore  they  begin  to  perform  labor  or  to  for* 
niah  material,  and  may  recuse  to  extoid 
credit  to  the  contractor  if  they  deem  their 
right  to  lien  securl^  insufficient.  They  may 
in  advance  of  giving  their  labor  ot  material 
obawe  that  by  this  limiting  statute  the  fond 
has  been  so  tar  paid  to  the  contractor  that 
it  would  be  unsafe  for  ttiem  to  extend  credit 
because  of  tiie  llmitsd  amount  remaining,  or 
becmose  of  many  Hens  to  which  the  remaining 


amount  may  be  subject  On  the  other  hand 
to  hold,  indeed  In  the  face  of  the  plain  import 
of  the  provision  for  limiting  liabilities,  that 
the  owner  can  not  make  a  paym^t  to  the 
contractor  without  taking  the  risk  of  liens 
that  may  begin  to  set  in  long  after  the  pay- 
ment ia  due  under  the  contract,  is  virtually 
to  hold  that  the  owner  for  his  own  protection 
must  hold  all  the  contract  price  in  bis  hands 
until  all  work  under  the  contract  Is  finished, 
so  as  to  be  able  to  pay  out  prorately  the 
amount  in  case  mechanics'  liens  taken  In  the 
end  should  exceed  it  Such  a  holding  would 
be  onerous  on  both  contractor  and  owner.  It 
would  annihilate  tbe  contract  between  them 
as  to  the  times  of  payment  If  the  contrac- 
tor did  not  have  Independent  means  to  carry 
on  the  work,  it  would  readily  cause  him  to 
fall  in  the  execution  of  the  contract,  and 
would  most  frequently  cause  the  owner  the 
annoyance  of  liens  on  his  property  and  tbe 
tesk  of  clearing  them  therefrom.  It  was 
certainly  not  so  intended.  The  construction 
we  give  Is  tbe  one  Justifled  by  the  spirit  and 
purpose  of  the  law,  as  well  as  by  the  letter 
of  the  law.  It  does  no  more  than  to  enjoin 
on  the  contractor  the  payment  of  all  bills  for 
labor  and  material  of  every  kind  that  have 
accrued  to  the  date  of  the  payment  provided 
for  in  the  contract,  and  the  securing  of 
waivera  of  liens  therefor,  before  ttie  owner 
can  pay  bim  according  to  the  provisions  of 
the  contract  How  well  do  we  all  know  that 
the  folflllment  of  this  injunction  by  the  con- 
tractor always  proves  beneficial  to  himself 
as  well  as  to  the  owner. 

It  is  only  when  the  contract  is  not  record- 
ed that  the  right  to  liens  given  by  section 
8  to  those  performing  labor  or  furnishing 
material  under  a  contract  wlt^  the  principal 
contractor  or  his  subcontractor,  has  full 
sway.  The  alternative  provision  Immediately 
following  tbe  provision  for  recording  the  con- 
tract makes  this  clear.  When,  however,  the 
contract  Is  recorded,  the  limitations  by  the 
statute  on  the  right  to  liens  under  section  3 
are  such  as  to  modify  materially  that  ilSht, 
as  we  have  shown. 

While  It  appears  In  the  case  under  consid- 
eration that  all  of  the  contract  price  was 
paid  by  the  owner  to  the  contractors,  the 
latter  part  thereof  by  the  Judgment  of  the 
banki-uptcy  court,  stiU  no  case  is  pleaded  or 
proved  that  brings  appellant  within  any  aav- 
iQg  of  the  statute  In  relation  to  the  limiting 
of  liabilities  under  the  building  contract  by 
the  recording  thereof.  Though  we  conrider 
the  contract  a  recorded  on^  still  appellant 
has  made  no  showing  that  any  payment  of 
the  contract  price  by  the  owner  limited  ito 
liabilities  thereunder  in  any  way.  The  con- 
tract calls  for  monthly  payments  by  tbe  own- 
er to  the  contractor  In  no  spedfic  amounts, 
but  only  for  montlily  payments  of  ninetr  per 
cent  of  the  estimated  work  done  at  tbe  time 
of  each  payment  It  is  not  shown  when  the 
work  WBB  began  so  that  we  may  fix  tbe  dates 
when  the  "'i?"**?^y  paymwits  became  due,  nor 
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la  it  ahown  wbat  the  date  uid  amonnt  of 
each  payment  was.  Tberefore,  we  can  not 
see  that  any  payment  under  the  contract  was 
made  so  as  to  be  out  from  under  liens  claim- 
ed, or  bo  as  to  limit  the  Uena  to  any  particu- 
lar part  of  the  fund.  The  burdra  was  on  ai>- 
pellant  to  show  that  Its  liabilities  for  Hens 
was  limited.  As  far  as  we  can  see  from  the 
record,  none  of  the  liens  proved,  reported, 
and  decreed  were  limited  by  any  of  the  pay- 
ments  which  appellant  made  to  the  contrac- 
tors. Indeed,  from  the  record  generally  It 
would  seem  that  all  the  payments,  other  than 
the  one  under  the  order  of  the  bankruptcy 
court,  were  made  r^ardless  of  the  liens 
claimed.  It  appellant  could  have  proved 
otherwise.  It  diould  have  done  so  before  sub- 
mitting its  case  for  final  determination. 

[i]  The  contract  between  the  owner  and 
the  contractors  Involved  In  this  case  was 
recorded  without  having  been  acknowledged 
or  proved  by  witnesses.  The  question  wheth- 
er It  Is  a  recorded  contract  in  contemplation 
of  the  statute  is  raised  and  argued.  We  need 
not  say,  in  view  of  our  finding  that  no  case 
of  a  limiting  of  liabilities  is  made,  even  If 
the  contract  was  properly  recorded.  The  ag- 
gregate of  the  liens  claimed  and  involved  in 
this  case,  about  $15,000,  Is  far  under  the 
$40,000  of  the  contract  price  paid  by  the 
owner  to  the  contractors.  The  question  of 
recording,  therefore,  becomes  an  immaterial 
one. 

[I]  It  Is  submitted  as  to  several  of  the 
Hens  decreed  that  they  are  not  valid  be- 
cause claimed  by  parties  to  whom  the  con- 
tractors sublet  portions  of  the  work.  It  is 
said  that  a  subcontractor  of  this  character  is 
not  given  a  lien  by  the  statute.  We  Interpret 
the  statute  otherwise.  Section  8  gives  the 
right  of  lien  to  "every  material  man,  work- 
man, laborer,  mechanic  or  other  person,  per- 
forming any  labor  or  furnishing  any  materi- 
el or  machinery,  under  a  contract  with  a 
principal  contractor  or  his  subcontractor.*' 
This  is  a  broad  provision.  It  surely  gives 
right  of  lien  to  any  one  performing  a  portion 
of  the  work  and  furnishing  material  there- 
for under  any  kind  of  subcontract  All  those 
mentioned .  are  Indeed  subcontractors.  The 
statute  does  not  undertake  to  make  dlstlno- 
tlon  between  them  based  on  the  kind  of  sub- 
contract they  fulfill.  Nor  shall  we  under- 
take to  do  sa  The  statute  even  allows  those 
contracting  with  a  subcontractor  to  take  a 
lien.  Shall  we  cut  out  the  intermediate 
man?  Note  that  it  says,  "or  other  person, 
performing  any  labor  or  furnishing  any  ma- 
terial or  madilnery,  under  contract  with  the 
principal  contractor."  That  Is,  "any  person 
who  performs  any  labor  or  furnishes  any 
material  under  a  contract  with  the  principal 
contractor."  Is  not  one  who  erects  the  fonn- 
dation  or  a  porCh  under  a  contract  with  the 
principal  contractor  within  this  dause? 
Does  he  not  perform  labor  and  furnish  ma- 
terial under  hla  contract  with  the  principal 


contractor?  Does  the  stetnte  make  any  dls- 
Unctlon  between  this  sort  of  subcontractor 
and  one  who  performs  a  day's  labor  or  fur- 
nishes a  single  plank?  Plainly,  the  only  test 
is  that  of  a  contract  with  the  principal  con- 
tractor. Such  a  contract  makes  one  a  sub- 
contractor, oniongh  the  subcontract  may  be 
of  the  character  that  the  subcontractor  does 
not  himself  personally  perform  the  labor  or 
furnish  the  material,  he  is  stDl  one  "perform- 
ing labor  and  furnishing  material.*'  "Un- 
der statutes  providing  for  liens  in  favor  of 
persons  who  'perform'  labor,  tlie  better  doc- 
trine is  that  one  who  furnishes  the  labor  of 
his  emi^oy^s,  each  as  a  contractor,  is  to  be 
considered  as  performing  labor."  20  Amec.  k 
Eng.  Ena  Law,  340.  The  distinction  sought 
to  be  made  is  not  Justified  by  the  plain  Ian-  ! 
guege  of  the  statute  Moreover.  It  Is  too  re- 
fined to  be  practtcaL  Indeed.  It  Is  apparmt 
that  the  plain  Import  of  sections  three  and 
five  is  to  protect  all  persons  who  put  labor 
or  material  into  a  building  under  contract  ' 
with  the  principal  contractor  or  hla  subcon- 
tractor, and  though  In  difTerent  connectloDS 
In  these  sections  different  terms  are  employ-  | 
ed  to  designate  such  persons,  the  terms 
should  be  considered  as  used  interchangeably  | 
and  as  referring  to  this  same  class  of  per-  I 
sons. 

[7]  It  is  suggested  in  appellant's  brief  that 
the  question  of  the  liability  of  the  property 
for  the  liens  claimed  against  the  same  In 
this  suit  is  res  Judicata — that  the  bankruptcy 
court  decided  that  which  we  are  called  upon 
to  decide.    This  point  is  not  sustained  by 
the  record.   Indeed  res  Judicata  is  not  plead- 
ed or  presented  by  the  record  in  any  way.  j 
Of  the  orders  and  Judgments  of  the  bank-  . 
i-uptcy  court  the  record  shows  only  that  the 
contractors  WOTe  declared  bankrupts  and  that  | 
the  residue  of  the  contract  price  was  expend- 
ed under  the  order  of  that  court   Such  ac- 
tion by  the  bankruptcy  court  affects  no  ques- 
tion In  this  suit.  We  are  cited  to  the  pub- 
lished oi^loD  of  the  court  in  the  bankruptcy 
case.  O^at  alone  will  not  do  for  a  showihg  , 
of  res  Judicata.  It  appears  from  the  opinion 
that  tlie  case  Involved  only  ascertalnmrat  of 
the  assets  of  the  bankrupts  and  ascertain- 
ment of  the  dd>tB  to  which  those  assets  were 
liaUfr  For  the  purposes  of  that  case  all  the 
nie(dianic8'  Ileus  Involved  here,  hut  one,  were 
upheld  as  valid  against  the  assets  of  the 
bankrupt&  However,  the  case  in  bankruptcy 
did  not  and  could  not  involve  the  question  ' 
whetlier  the  property  of  appellant  was  liable 
for  these  mechanics'  liens.    Appellant  was 
not  the  bankrupt  nor  could  these  liens  be  | 
tbexe  adjudl<ated  as  against  Its  property. 

The  exosptlon  to  tiie  lien  decreed  Hanl^,  i 
based  on  the  fiict  that  he  was  one  of  the 
bondsmen     the  contractors,  is  not  well  tak- 
eoL  It  sufllces  to  say  tliat  no  case  was  plead-  I 
ed.  or  othmrise  made  out  calling  for  an  ad- 
justment of  liabilities  between  Hanley  and  | 
appellant 
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I^on,  who  was  a.  stibcoiitractor  Cor  the 
plumbing  work,  finished  Mb  contract  under 
tbe  recelTerB.  It  Is  contended  that  he  lost 
his  right  to  lien  because  be  did  not  assert  his 
claim  by  notice  to  the  owner  within  thirty- 
flTe  days  after  ceasing  to  perform  labor  and 
fDrnlsh  material  for  Hobbs  &  Co.  He  gave 
the  notice  within  the  statutory  time  after 
ceasing  work  under  the  receivers. .  Was  be 
working  nnder  the  same  contract?  If  so,  be 
could  claim  the  lien  within  thirty-flre  days 
after  finishing  it  He  testifies  that  he  pro- 
ceeded under  the  old  contract ;  the  receive 
who  negotiated  with  him  in  the  matter  tee- 
tlfles  that  he  made  a  new  and  Independent 
contract  with  him.  Thus  the  evidence  is  in 
direct  conflict  We  give  weight  to  some  con- 
siderations which  tend  to  show  that  Lyon 
was  merely  completing  his  original  subcon- 
tract under  the  successors  of  the  contrac- 
tors, the  receivers,  and  to  the  tact  that  the 
commissioner  found  in  favor  of  the  lien  and 
the  conrt  below  confirmed  that  flnfWng  Xhe 
exception  will  be  overruled. 

The  cross-assignment  of  error  as  to  the 
lien  of  Kane  &  Keyser  Hardware  Company 
will  be  sustained.  We  are  of  opinion  that 
the  commissioner  improperly  disallowed  a 
large  part  of  the  claim  asserted  by  this  com- 
pany, and  that  tbe  conrt  erroneously  over- 
ruled the  exception  to  the  report  of  the  com- 
missioner in  this  particular.  The  lien  claim- 
ed was  for  the  sum  of  (1,941.20.  The  amount 
allowed  and  decreed  was  $666.43,  with  Inter- 
est to  February  IS,  1910,  making  in  all  the 
sum  of  f8S6wl7  as  of  that  date.  The  decree 
should  have  -been  for  the  full  amount  claim- 
ed, with  Interest  to  February  IS,  1910,  mak- 
ing the  sum  of  $2,622.06  as  of  that  dat& 
From  the  evidence  It  appears  that  the  Items 
for  which  the  Ilea  is  asserted  are  all  within 
one  continuous  contract  or  running  account, 
and  that  the  oommisaloner  was  in  error  in 
considering  that  the  right  to  Uen  had  been 
lost  as  to  some  of  the  It&ns  by  reason  of 
lapse  of  time.  We  can  not  uphold  the  con- 
tentioD  that  the  materials  were  furnished 
for  separate  and  distinct  purposes  or  nnder 
distinct  contracts  or  orders.  Therefore  the 
decree  will  be  modified  and  corrected  as  to 
the  mechanic's  lien  of  Kane  &  Keyser  Hard- 
ware Company.  The  amount  covered  by  that 
lien  will  now  be  decreed  to  be  ¥2,622.S6,  as 
of  February  16,  1910,  Instead  of  $886.17  as 
of  that  date. 

If  tbe  college  corporatl<m  is  not  protected 
by  Uie  bonds  it  took  from  tlie  contractors 
and  must  lose  the  amount  of  the  11^  de- 
creed. It  is  indeed  unfortunate.  But  its  offi- 
cers in  that  event  must  be  themselves  chaige- 
able  with  the  blama  The  contract  with 
Hobbe  &  Co.  in  express  terms  gave  them  tlie 
right  to  retain  from  any  payment  of  the 
contract  price  as  it  became  doe  an  amount 
sufflcimt  to  cover  all  claims  of  labors  or 
Dutralal  mta  that  had  l>ecome  diargeable  to 
the  property  at  the-time.  The  law  enjoined 
OD  them  the  duty  to  look  out  Cor  Hens  of 


subcontractors,  In  any  er&A.  Vbaiy  could 
have  ful]y  protected  the  college  corporation. 
But  instead,  they  paid  over  to  the  contrac- 
tors,  ostensibly  on  the  pwsonal  responsibility 
of  the  latter.  An  investigation  before  pay- 
ment, Budi  as  owners  under  our  law  must 
make,  would  have  disclosed  the  vexj  claims- 
now  decreed  against  the  proper^. 

The  decree  in  this  cause  must  be  affirmed, 
except  so  far  aa  liOTeint)efore  modified  and 
corrected  in  relation  to  the  Um  of  Kane  &. 
Keyser  Hardware  Company. 

WILLIAHS.  J.  (dissenting).  I  think  It  ia 
essential  to  determine  wheth^  the  contract 
between  the  trustees  and  the  Hobbs  &  Co. 
was  recorded,  in  order  to  determine  the 
rights  of  tbe  appellees.  If  it  was  not  a  re- 
cordable paper,  I  admit  that  the  simple  act 
of  spreading  it  upon  the  record  by  the  clerk 
would  not  amount  to  a  recordation.  Balnea 
V.  Walker,  77  Va.  92 ;  Abney  t.  Lumber  Ca, 
45  W.  Ya.  446,  82  8.  E.  2S6;  Coal  Co.  v. 
Smith.  63  W.  Va.  687.  60  S.  m  693. 

It  is  contended  that  It  was  not  reoordalde 
because  it  was  not  authenticated.  I  do  not 
think  authentication  is  necessary,  ^ere  la 
nothing  in  the  mechanics*  lien  statute  re> 
quiring  it  to  be  acknowledged  or  verified,  to 
make  It  recordaUa  Boisot  on  Medianlca' 
Liens,  I  78,  says :  "Where  the  statate  doea 
not  eiquressly  so  require  it  is  not  necessary 
that  a  written  contract,  Intraded  to  secure 
a  mechanics*  lien,  should  be  authenticated, 
before  being  recorded,  nor  need  it  be  verified 
by  affidavit"  ISection  8,  chapter  74,  Code 
1906,  provides,  in  case  of  sale  of  goods  where- 
the  sell^  deUrers  possession  but  retains  ti- 
tle until  the  goods  are  paid  for,  that  tbe  sale 
shall  be  void  as  to  creditors  of,  and  pnr- 
chaseTB  without  notice,  from  such  buyer,  un- 
less a  notice  of  such  reservation  be  recorded 
in  the  clerk's  office  of  the  county  whw  tbe- 
property  is.  There  Is  no  authentication  re* 
quired  by  that  statute  and  this  court  has 
held  that  none  is  necessary  to  make  the- 
c<mtract  recordable.  Wagon  Co.  t.  Button, 
98  W.  Va.  164.  44  S.  B.  13S;  Hatfield  v. 
Haubert,  91  W.  Ta.  190,  41  S.  B.  144.  And 
further,  as  indicatii^;  that  tbe  contract  need 
not  be  acknowledged,  tlte  owner  is  not  re- 
quired to  record  the  whole  of  bis  contract 
but  may  record  only  "so  much  thereof,  as 
shows  tbe  contract  price,  and  the  times  of' 
payment"  The  contract  in  this  case  was 
recorded  July  9,  1908.  bef<»8  any  wqA  had 
been  done  or  material  furnished  by  appd- 
le^  The  statute  says  the  owner  may  limit 
his  UabUities,  so  that  the  amount  to  be  paid 
by  him  shidl  not  exceed  in  the  aggregate  tlie 
price  OxeA  in  the  contract,  recording  liia 
contract  with  tbe  prindpal  contractor.  I 
think  it  Is  clear  that  the  purpose  of  recorda- 
tion is  to  protect  the  owner  so  that  he  may 
not  be  compelled  to  pay.  In  the  anregata  to- 
all  persona  concerned,  any  more  than  tie 
agreed  to  pay  the  prlndpal  contractor;  and 
at  the  same  time  to  notify  the  laborers. 
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and  materialmen  of  Uie  iffloe  contracted  for 
with  the  contractor,  and  of  the  times  when 
the  paymentB  ther^  become  due.  Boisot 
on  Mecbanlca*  Liens,  1  78;  Plmlott  t.  Hall, 
6S  N.  3,  Law,  192,  26  AtL  M;  AynB  T. 
Bevere^  25  K.  J.  Law,  474. 

A  comparison  of  the  present  statute  with 
the  medianlcs'  lien  law,  as  It  was  In  ISOT, 
will  afTotd  material  aid,  I  think.  In  ascer- 
taining the  purpose  for  which  the  dumges 
In  flie  law  were  made. 

Some  of  the  prominent  features  of  tiu 
former  statnte  were  as  follows : 

(1)  It  gave  the  principal  contractor,  the  la- 
borer, and  materialmen  liens  of  equal  dig- 
nity. 

(2)  It  required  thtrtv  days'  written  notice 
to  the  owno",  after  ceasing  to  fnndah  materi- 
al or  pfflform  labor.  In  ordw  to  unreserve  the 
Hen. 

(3)  It  limited  all  Uens  to  the  balance  due 
from  the  owner  to  the  principal  contractor, 
at  the  time  he  was  given  notice  of  the  lien, 
tmles8  he  had  been  notified  in  writing  by  the 
laborer  or  materialman,  before  he  did* any 
work  or  farnlsbed  material,  that  he  would 
look  to  him  for  his  pay ;  and  in  audi  case 
the  Hen  was  for  the  full  value  of  the  work 
done  or  material  furnished  by  such  person 
after  ^vlug  notice,  notwithstanding  it  might 
exceed  the  contract  price. 

(4)  It 'made  no  provision  for  recording  the 
contract,  and  permitted  the  owner  to  make 
payments  to  the  contractor  according  to  the 
terms  of  his  contract,  and  thus  to  affect  or 
limit  the  liens  of  the  laborer  and  material- 
man pro  tanto,  unless  he  had  been  notified 
by  them  In  writing,  as  above  stated. 

The  distinguishing  features  of  the  ivesent 
law  are: 

(1)  It  subordinates  the  Hen  of  the  principal 
contractor  to  the  liens  of  the  laborer,  materi- 
alman, and  subcontractor,  and  makes  the  lat- 
ter Uens  of  equal  dignity. 

(2)  The  time  within  which  notice  of  the 
lien  Is  to  be  given  the  owner  Is  changed  from 
thirty  to  tlUrtu-t^e  days. 

(3)  It  contains  the  same  provision  as  the 
old  law,  whereby  the  laborer  or  materialman 
may  secure  a  lien  for  the  full  amount  of 
his  claim,  by  notifying  the  owner  In  writing 
before  performing  labor  or  furnishing  mate- 
rial, that  he  will  look  to  him  for  his  pay; 
and,  in  the  event  such  notice  Is  given,  it  dis- 
penses with  the  tlilrty-flve  days'  notice,  un- 
less the  owner,  in  writing,  requires  It  It 
also  gives  the  owner  the  right  to  demand  of 
the  laborer  or  materialman,  in  writing,  that 
he  file  with  him  his  itemized  account;  and, 
In  the  event  of  hla  failure  to  do  so  within 
ten  days  thereafter,  releases  the  owner  and 
his  property  from  any  liability  for  all  work 
or  material  done  or  furnished,  prior  to  the 
time  of  his  giving  the  notice. 

(4)  It  does  not  expressly  limit  the  amount 
of  Uens  to  the  price  stipulated  with  the  prin- 
cipal contractor,  but  It  provides  that  the 
owner  may  do  so  by  having  his  contract  with 


the  principal  eontnctw,  "or  so  much  there- 
of, as  shows  the  contract  price  and  the  times 
of  Its  paymenV*  recorded. 

If  the  owner  records  his  contract  bsfore 
any  work  Is  done  or  material  furnished,  the 
liability  of  his  property  for  Uois  is  no  ipeat- 
er,  I  think,  than  It  waa  under  the  law  of 
1887.  That  such  Is  the  result  of  recording 
Qie  contract,  la  clearly  implied  from  tbe  lan< 
gnage  of  Qke  latter  part  of  section  5,  which 
says  what  shall  be  the  effect  of  his  failure 
to  record  Us  contract  It  says  ttiat,  If  be 
falls  to  record  the  contract,  the  property 
shall  "be  held  liable  for  the  true  valne  of 
all  labor  done,  and  material  and  machinery 
furnished  therefor,  prior  to  such  zeoordlng, 
although  the  same  may  eneed,  In  the  aggre- 
gate, the  price  stipulated  In  Ute  contract  be- 
tween the  ownw  and  the  contractor."  Note 
the  worda,  "prior  to  such  recording."  Must 
not  the  converse  of  this  be  true?  If  his 
property  Is  made  liable  because  of  his  fail- 
ure to  record  his  contract  le  it  not  clear 
that  the  Leglslatare  Intended  that  the  re- 
cording should  have  the  effect  to  r^eve  it  of 
liability;  and  more  especially  so,  when  the 
act  expressly  says  the  owner  may  thus  limit 
his  liability  so  that  the  amount  for  which 
the  property  Is  liable  shall  not  exceed.  In  the 
aggregate,  the  amount  stipulated  in  the  con- 
tract What  effect  should  be  given  to  the 
language  of  section  5,  viz. :  "No  payment  by 
the  owner  or  his  agent  to  a  contractor, 
shall  affect  or  Impair  the  lien  of  a  laborer,  or 
materialman,  provided  for  In  section  three 
of  this  chapter."  To  give  it  full  effect  as 
If  It  stood  alone,  would  nullify  the  provision 
fOr  limiting  the  owner's  liability,  and  would 
prevent  him  from  carrying  out  bia  contract 
with  the  principal  contractor.  But  all  parts 
of  the  act  must  be  given  some  effect  and 
all  made  to  harmonize,  if  possible.  Hence 
the  effect  of  that  provlelon  must  be  limited. 
To  what  extent?  The  opinion  limits  Its  ap- 
plication to  payments  made  to  the  principal 
contractor,  after  the  materialman  or  laborer 
has  begun  to  furnish  material  or  perform  la- 
bor, notwithstanding  the  owner  has  recorded 
his  contract  before  that  time,  and  gives  no 
effect  to  the  recordation  as  a  notice  to  the 
lien  claimants.  But  the  statute  says  that 
If  he  fails  to  record  his  contract  he  shall 
only  be  liable  for  what  has  been  done  prior 
to  the  recording  of  the  contract  To  my 
mind,  that  means  that  if  the  owner  records 
his  contract  before  anythlug  Is  done  or  fur- 
nished, his  property  is  not  liable,  unless  he 
has  received  the  written  notice  which  sec- 
tion S  provides  may  be  given  him  by  the 
laborer  or  materialman,  before  he  has  be- 
gun work  or  furnished  materiaL  Hence,  I 
think,  the  words,  "No  payment  by  the  own- 
er," etc.,  should  be  construed  to  mean,  no 
payment  made  by  the  owner  to  the  principal 
contractor,  before  his  contract  shall  have 
been  recorded,  shall  impair  the  lien  of  a 
laborer  or  materialman  provided  for  in  se<s 
tion  8  of  this  chapter 


Digitized  by  Google 


OOUJKS  T.  BOABD  OF  TBUBTKBB 


17 


Tbe  constrncttoik  placed  upon  thftt  daose 
of  the  statute  by  tbe  opinion  Imposes  npon 
tbe  owner  tbe  burdensome  duty  of  ascertain- 
ing that  every  materialman  and  laborer  is 
paid  tbe  foil  amonnt  dne  him  for  material  or 
labor,  before  be  can  safely  make  a  payment 
to  the  principal  contractor  according  to  the 
terms  of  bis  contract  It  will  place  npon 
blm  the  burden  of  glTing  personal  oTendgbt 
to  the  constniction  of  bis  bnllding,  to  ascer- 
tain who  la  doing  labor  npon  It,  and,  if  pos- 
sible, who  is  fnrnlsUng  material  to  be  nsed 
in  its  constnictlon,  the  very  thing  which,  as 
it  appears  to  me,  the  mHiriTig  and  recording 
of  his  contract  was  designed  to  relieve  him 
of..  I  think  the  recordation  of  the  contract 
Is  designed  to  t>e  constmctiTe  notice  to  every 
materialman  and  laborer,  who  thereafter  be- 
comes interested,  both  as  to  tbe  price  for 
which  the  contractor  has  agreed  to  build  tbe 
house  and  the  amounts  and  times  when  he 
is  to  receive  his  payments.  And,  having  such 
notice,  they  must  assume  that  the  owner 
will  comply  with  bis  contract  and  make  pay- 
ments when  they  become  due;  and  in  order 
that  tb^r  heoB  shall  attach  to  and  bind  snch 
payments,  they  must  give  to  tbe  owner  the 
wrLttra  notice,  provided  for  in  sectltm  S, 
that  they  will  lovSt  to  him  for  pay.  It  seems 
to  me  that  this  constmctloa  is  not  only  con- 
sistent  with  tbe  language  of  the  statute,  but 
la  moch  more  reasonable  and  practical  than 
the  one  given  in  the  ofdnltni,  and  will  oper- 
ate Justly  npon  all  prasona  interested.  If 
the  owner  is  to  be  held  liable,  notwithstand- 
ing the  recording  of  his  contract,  for  all 
labor  and  material  done  and  furnished  after 
the  recording  of  It,  he  is  in  a  position  where 
be  Is  liable  to  be  InQMoed  npcm.  If  tbe  prind- 
pal  contractor  baniens  to  be  a  dishonest 
man.  The  contractor  nsoally  buys  bis  mate* 
rial  from  many  different  persons,  located  in 
dlffereit  parts  of  the  country,  and  the  owner 
must  get  his  Information  from  him  on  whose 
order  they  were  famished.  And  if  be  falls 
to  give  him  correct  information,  and  tbe 
owner  should  make  payment  to  the  contrac- 
tor, he  would,  nevertheless^  be  liable  to  the 
materialman  according  to  the  opinion,  even 
thon^  be  had  recorded  Us  contract  By  the 
law  of  1887,  which  did  not  provide  for  re- 
cording the  contract,  the  owner '  could  pay 
to  the  contractor,  and  thereby  cut  ott  the 
liens  of  the  materialmen  and  laborers,  pro 
tanto,  unless  he  had  received  written  notice 
that  he  would  be  looked  to  for  payment  I 
think  the  clause  In  question  was  deslgDed  to 
prevent  a  payment  to  Qie  iwlnclpal  contrac- 
tor from  ha^ng  that  effect  only  in  case  the 
contract  was  not  recorded. 

The  contract  in  this  case  was  recorded  be- 
fore any  material  was  furnished  or  work 
done;  fliere  is  no  evidmce  that  tibe  trustees 
were  notified  In  writing  by  any  of  the  Uen 
dalmante  Oat  Oiey  would  be  looked  to  for 


I  pay  before  they  did  work  or  furnished  ma- 
terial ;  the  decree  shows  that  the  property 
:  is  made  liable  for  several  thousand  dollars 
I  more  than  the  contract  price;  and,  for  the 
foregoing  reasons,  I  think  the  decree  should 
have  been  reversed. 

POFFENBARGBB,  J.  (concurring).  I  con- 
I  cur  In  the  conclusion  in  this  case,  but  not 
j  in  the  construction  of  the  statute  adopted 
by  my  Associates.  Undor  the  rules  of  inter- 
pretetion,  a  slight  and  unnecessary  implica- 
tion raised  from  certain  terms  used  in  sec- 
tion 0  of  the  statute  cannot  t>e  permitted  to 
limit,  cat  down,  or  destroy  the  positive  terms 
of  section  8,  giving  the  laborer  and  material- 
man liens  for  their  labor  and  materials,  su- 
perior to  that  of  the  principal  contractor, 
and  of  section  5  Itself,  saying  no  payment  to 
a  contractor  shall  Impair  those  liens. 

No  eztensiTe  argument  in  support  of  this 
position  Is  offered  here,  because  It  reste  up- 
on the  plain  letter  of  the  statute,  entirely  ac- 
cordant with  ite  spirit  Since  tbe  terms 
thereof  contravene  no  constitutional  provi- 
sion nor  settled  policy  or  system  of  law  per- 
taining to  a  different  subject  there  is  no 
basis  for  an  assumption  or  presumption  of 
legislative  intent  to  except  anything  there- 
from by  Implication,  as  Is  sometimes  the  case. 
To  effect  an  exception  by  an  implication  aris- 
ing from  tbe  terms  of  the  stetute  Itself,  not 
from  presumption  founded  upon  a  constltn- 
Uonal  lindtetlon  or  an  established  principle 
of  pnblle  policy,  the  Inqilicatlon  must  be  a 
necessary,  not  a  mere  probable  or  possible, 
one.  The  court  here  llmite  and  restrains  the 
express  terms  of  .sections  3  and  B  of  tbe 
statute  by  a  clearly  unnecessary  and  barely 
probable  or  possible  Implicatimi. 

I  must  dissent  from  another  proiMMltlou 
asserted  by  the  opinion.  Section  8  gives  no 
Uen  to  a  subcontractor  as  such.  He  has  a 
Uen  only  for  labor,  materials,  or  machinery 
furnished  by  him,  and  none  for  any  share  In 
the  principal  contractor's  profit  The  first 
proposition  asserted  by  my  Associates  will 
permit  the  owner  and  principal  contractor, 
by  tbe  terms  and  provisions  of  th^r  recorded 
contract  to  defeat  claims  of  laborers  and 
materialmen,  and  the  second  will  permit  the 
same  thing  to  be  done  by  transactions  be- 
tween the  principal  contractor  and  the  snb- 
contractor,  contrary  to  tbe  manifest  purpose 
and  spirit  of  the  statute  as  well  as  Its  letter. 

Properly  applied,  the  statute  may  be  more 
onerous  and  burdensome  upon  owners  and 
prin<4pal  contractors  than  dne  protection  to 
the  r^hte  of  laborers  and  materialmen  re- 
qnires,  but  that  does  not  Justify  any  modifi- 
cation by  tbe  courts.  It  is  a,  questton  of 
policy  or  expediency  for  the  Legislature. 
NotUng  will  bring  about  the  repeal  of  a 
bad  law  more  quickly  or  effectually  than 
rigid  enforcement  thereoC 
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TTTBNBR  et  aL  T.  HINCHMAN  et  oL 

(Sopreme  Conrt  of  Appeals  of  West  ^ginla. 
Dee.  19,  1912.  Beheazinc  Denied 
June  80, 1»13.) 

(Byttahiu      Ma  Otmrt.) 

1.  DxiDs  (1 196*)  — ExKounoR— Uhdub  In* 

IXITBNOI. 

When  a  deed  la  made  by  a  man  88  years  of 
age,  long  sofferlng  from  painful  diseaae,  feeble 
In  body  and  mind  from  ase  and  disease,  wbich 
deed  conveys  all  Us  laaoB,  of  great  valne,  to 
two  sons,  in  wbom  he  reposed  confidence,  who 
transacted  bis  bnsinesB,  and  resided  dose  to 
him,  the  deed  drawn  by  one  of  the  sons  at  liia 
own  h<Hne,  not  in  the  presence  of  tile  father, 
exeeated  In  the  presence  of  thd  two  sons,  in 
the  absence  of  fonr  danghtera  living  at  a  dis- 
tance, the  deed  not  read  or  explained  to  the 
father,  the  sons  having  had  a  private  inter- 
view with  him  the  day  before,  which  deed  con- 
v^B  to  the  Bons  all  Uie  father's  land,  of  great 
valne,  whereas  the  daughters  are  to  be  paid 
money  far  less  than  the  valae  of  the  land.  He 
had  often  expressed  an  intent  to  bestow  his 
land  eqoally  npon  all  Ms  children.  At  the  date 
of  the  deed  one  of  the  sons  held  a  deed  for  all 
iiis  father's  land.  The  father,  within  a  few 
months  before  and  after  the  deed  to  the  two 
sons,  made  wUls  and  deeds  Inconsistent  with 
the  deeds  to  the  two  sons,  as  if  he  still  owned 
the  land.    These  drcnmatances  make  a  strong 

f>rima  fade  case  of  nndue  inflnence,  and  call 
or  dear  evidence  of  fait  dealing  on  the  part  of 
the  sons. 

[Ed.  Note.— For  other  caaes.  see  Deeds,  Cent 
Dig.  Si  68T-B93,  649;  Dec.  Dig.  |  19e.*] 

2.  Deeds  (|  211»)--UNDtTE  Intluenor-^uf- 
TioiENCT  OF  Evidence. 

The  facts  and  drcnmatances  of  tliis  case 
establish  nndae  Infiaence  npon  the  grantor  In 
the  procurement  of  a  deed  conveying  land. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  If  637-647;  Dec.  Dig.  i  211.*] 

WUliamB  and  Bobinson,  JJ.,  dissenting. 

Appeal   from   Orciilt  Court,  Kanawha 

County. 

Bill  by  William  Tamer  and  others  against 
Joseph  W.  Hlnchman  and  others.  From 
Jndgmrat  for  defendants,  plaintlfls  appoiL 
Berarsed  and  remanded. 

^nson  ft  Thompson  and  T.  jr.  Bryan,  all 
of  Huntington,  for  appellants.  J.  S.  Miller, 
C.  H.  Hudson,  and  Ellison  &  England,  all  of 
Logan,  and  Qeo.  J,  McComas,  of  Huntington, 
for  appellees. 

BBAKNON,  P.  By  a  deed  dated  May  29, 
1905,  James  H.  Hincbman  conveyed  to  his 
two  sons,  George  B.  Hlnchman  and  Joseph 
W.  Hinchman,  Ave  tracts  of  land  in  Logan 
county  aggregating  1,162  acres.  This  la  a 
suit  brought  by  other  children  of  James  H. 
Hlnchman  to  annul  and  set  aside  the  deed  on 
the  grounds  that  James  H.  Hinchman  was 
mentally  Incompetent  to  malie  it,  and  that  Us 
sons  obtained  It  by  nndue  Inflnence  upon  their 
father.  The  case  resulted  in  a  decree  dis- 
missing the  snlt,  from  which  William  Turner 
and  wife  and  other  parties  have  appealed. 

The  evidence  in  the  case  is  from  many  wit> 
nesses  on  both  Mdea.   It  is  useleBs  to  recite 


it  We  have  come  to  the  conclusion,  from 
the  evidence  and  dicumstances  of  the  caao. 
that  James  H.  Hlnchman  was  mentally  in- 
competent to  make  the  deed,  from  weakness 
of  mind  and  nndue  Influence  exerted  npon 
hint  by  bis  sons,  leaving  his  mind  not  free. 

[1,21  Opinion  evidence  is  given  on  both 
aides  to  show  that  he  was  competent  and  In- 
competent Perhaps  we  may  say  that  this 
oral  evldaioe  of  incapacity  is  stronger  than 
that  of  his  capacity,  becaase  coming  from 
persons  who  were  with  Hlnchman  more  than 
those  asserting  his  capacity  and  better  able 
to  judge.  But  we  test  the  case  more  by  the 
drcumstances,  and  when  we  add  to  those 
drcnmatances,  beyond  dispute  the  oral  evl- 
daice  of  Incompetency,  we  think  such  oral 
evidence  has  great  weight  taken  along  with 
such  drcumstances.  James  H.  Hlnchman 
when  he  made  that  deed  had  attained  the 
great  age  of  88  years.  He  was  then,  and 
for  aom»  time  before  had  been,  afUcted  with 
chronic  dlarrhcea,  angina  pectoris,  and  Knile 
Inflrmltiea.  He  was  conflned  to  his  bed  most 
of  the  tlm^  for  several  years  not  going  out 
His  acts  tondilng  his  Talnable  estate  were 
utterly  incondstent  with  each  other,  and 
tend  to  show  that  he  really  did  not  know 
his  estate  or  Its  value,  and  had  no  fixed  Ideas 
as  to  Uie  object  of  his  bounty.  He  had  left 
six  children,  the  two  sons  to  wbom  the  deed 
in  questioa  was  made  and  four  daughters 
See  how  unreasonable  and  incondstent  were 
his  acts  as  to  his  land.  By  a  deed  the  19th 
of  March,  1904,  he  conveyed  all  these  lands 
to  one  son,  George  B.  Hlnchman.  Though  not 
the  owner  of  the  land  after  that  deed,  yet  he 
made  a  will  on  the  SOth  of  August  1904,  at 
the  instance  of  Joseph  Hinchman,  saying  that 
be  understood  that  a  deed  was  on  reccurd  pn> 
porting  to  be  signed  by  him,  conveying  to 
George  H.  Hinchman  said  land,  and  reciting 
that  at  the  date  of  the  deed  he  was  sick  and 
unable  to  transact  buslnesa  of  any  character 
on  the  account  of  ill  health  and  age,  and  say- 
ing that  George  Hinchman  that  day  prepared 
and  brought  it  to  him  In  the  nighttime,  and 
without  reading  it  Insisted  on  his  father  exe- 
cuting It,  and  Iiad  paid  nothing,  and  bad 
thereby  obtained  from  Iilm,  against  the  In- 
terest of  his  other  children,  and  without  Just 
reason  to  do  so,  all  the  real  estate  owned 
by  lilm ;  and  saying  that  It  was  not  his  pur- 
pose to  discriminate  against  his  Ctther  chil- 
dren and  take  from  them  an  equal  ^re  qt 
his  estate  in  favor  of  George  Hlnchman:  and 
saying  that  George  had  obtained  the  deed  bj 
misrepresentation,  undue  influrace,  and  im- 
proper conduct  and  that  he  (the  father)  de- 
sired to  annul  It  and  to  give  all  tils  children 
equal  shares;  and  by  said  vrlU  he  devised 
said  land  equally  among  his  children.  James 
H.  Hinchman  had  been  recorded  of  Logan 
county,  and  had  been  a  member  of  the  House 
of  D^i^tes  in  days  gone  by,  and  yet  his 
mind  had  so  far  weakened  that  he  did  not 
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know  ttat  b&  could  not  by  will  cancel  the 
deed  to  his  son  or  give  the  land  to  others. 
Tbe  old  man  ttaooght  he  was  stiU  owner  of 
Ibe  land. 

What  his  next  act?  George  Hlnchmen 
likely  heard  of  that  wiU.  He  went  to  his 
tether  with  a  prepared  deed,  and  had  him 
execute  it  on  the  15th  of  September,  1904, 
conveying  the  same  land  by  more  particular 
description,  saying  this  second  deed  was  to 
cnre  any  defect  that  might  exist  In  the  for- 
mer deed  by  reason  of  vagueness  of  descrip- 
tion. The  former  deed  seems  sufficient  In 
this  respect,  and  the  true  reason  likely  was 
to  get  the  father's  confirmation  and  doubly 
bind  him,  and  to  frustrate  and  defeat  the 
will  of  30th  of  August,  1904.  On  the  stand 
he  said  that  be  got  up  his  deed  to  make 
assurance  doubly  sure.  He  was  after  the 
lion's  share.  Now,  on  the  12th  of  September, 
three  days  before  this  confirmatory  deed,  he 
wrote  his  father,  as  Is  not  denied,  that  he 
had  jnst  been  fixing  to  come  to  see  him,  when 
a  child  took  Blck.  The  letter  went  on  to  say, 
**I  have  that  deed  made  to  you  all  right,  and 
will  baTe  it  recorded  today.  I  have  had  it 
wrote  some  time,  but  never  got  a  notary  here, 
so  Marg  could  Aga  it.  I  will  be  up  as  soon 
as  I  can."  TtOa  Bhowa  that  his  father  had 
reqaested  a  reconveyance,  and  that  Oeorge 
acceded  to  it;  bat  lo,  three  days  later,  this 
reconveyance  turns  out  to  be  one  by  which 
tbe  vHA  deed  to  George  Is  approved  and  re- 
exeeat&H  by  his  father.  This  goes  to  show, 
not  <nil7  nndne  influence  and  fraud,  but 
weakDesB  of  ndnd  of  the  ftther.  If  compe- 
tent,  why  would  he  consent  to  a  deed  con- 
firming a  deed  which  he  bad  asked  to  be 
rerokedl 

What  the  next  act?  In  October,  1904, 
James  H.  fflhchman  Iwougbt  a  suit  against 
Oeorge  HInchman  to  cancel  the  two  deeds 
which  James  H.  Hlncliman  had  made  to  him, 
alleging  in  his  bill  that  George  R.  HInchman 
had  advised  him  to  convey  bis  land  to  him 
so  that  it  could  be  better  divided  among  his 
children,  and  promising  to  hold  It  for  them 
all,  and  that  he  came  with  the  deed  of  the 
15th  of  September  at  night,  when  the  old  man 
was  sick  in  bed,  and  that  he  executed  the 
deed,  p«ing  at  the  time  so  sick  and  feeble 
that  be  could  not  understand  it,  and  that  it 
was  procured  by  fraud  and  mlsrepresentar 
tlon.  He  alleged  that  he  wanted  all  children 
to  share,  and  that  George  had  promised  to 
reconvey,  as  he  could  not  make  a  division 
between  the  childroi,  and  that  he  (the  father) 
thought  he  was  only  getting  back  his  land  by 
this  deed.  This  is  very  Ukely.  He  made  his 
son  jToseph  Ms  attorney  in  fact  to  attend  to 
all  his  business,  and  Joseph  was  active  in 
the  prosecution  of  this  suit  by  producing  wit- 
nesses and  taking  other  steps  in  it  As  wit- 
ness the  old  man  swore,  in  a  deposition  In 
that  suit  as  to  tbe  September  deed,  that  be 
tbott^t  It  gave  him  his  land  back,  as  George 
had  promised.  A  compromise  was  made  of 


that  suit  and  it  was  dismfssed.  It  seems 
clear  that  by  the  compromise  the  land  was 
to  be  conveyed  back  to  James  H.  HInchman 
and  divided  between  the  six  children  equally. 
By  deed  dated  tbe  29th  of  May,  1905,  George 
R.  HInchman  conveyed  the  land  back  to  his 
father,  and  by  deed  of  the  same  date  the 
father  conveyed  the  same  land  to  his  two 
sons,  George  and  Joseph  Hinchman,  the  deed 
in  controversy  in  this  case.  On  June  23, 
1005,  the  father,  James  H.  HInchman,  made 
a  will  by  which  he  confirmed  the  deed  which 
he  had  made  to  George  and  Joseph  Hinch- 
man of  the  29th  of  May,  1005.  If  that  deed 
was  good,  why  this  will?  Did  the  sons  fear 
as  to  its  validity,  and  desire  their  ftither  to 
confirm  It  by  will?  The  old  man  seems  to 
have  thought  that  be  still  owned  the  land 
and  could  devise  it  A  little  later  on,  on  the 
27tb  of  July,  1905,  James  H.  HInchman  made 
another  will,  \«^blch  was  probated.  This 
wlir  states  that  certain  litigation  between 
James  H.  Hinchman  and  George  R.  HInch- 
man had  been  compromised,  and  that  tbe 
compromise  was  not  carried  out  according  to 
tbe  agreement,  and  that  it  had  come  to  his 
knowledge  that  a  deed  was  on  record  pur- 
porting to  have  been  made  by  him,  James  H. 
HInchman,  on  the  29th  of  May,  1905,  convey- 
ing all  his  real  estate  to  Joseph  W.  HInch- 
man and  George  R.  HInchman,  and  that  said 
deed  was  contrary  to  his  wishes,  because  he 
desired  a  fair  division  made  of  all  his  prop- 
erty between  all  his  heirs.  This  will  then 
repudiated  and  rescinded  the  deed  of  May  29. 
190et,  as  being  no  act  of  the  t^tator.  The 
will  further  recites  that  it  had  come  to  the 
knowledge  of  the  testator  that  a  will  was 
in  existence  purporting  to  be  made  by  him, 
conveying  all  his  real  estate  to  Joseph  W. 
HInchman  and  George  B.  HInchman,  and 
stating  this  was  contrary  to  his  wishes.  By 
the  win  of  2Tth  of  July  he  devises  all  his 
land  equally  among  all  his  living  children 
and  the  children  of  one  dead.  The  old  man 
seemed  not  to  comprehend  that  be  did  not 
own  the  land ;  he  seemed  to  think  he  could 
yet  give  it  to  hla  children  impartially  by 
will. 

Now  may  we  not  say  that  these  acts  of 
James  H.  Hinchman,  making  Inconsistent  dis- 
posal of  this  land,  giving  by  one  act  to 
George  R.  ECIncbman,  by  another  to  his  two 
sons,  by  another  to  his  children  equally — six 
of  these  Inconsistent  acta  within  16  months— >■ 
show  that  be  was  Incompetent?  He  does  and 
undoes.  These  circumstances  are  strong  to 
show  that  the  old  man  was  in  second  dtiild- 
hood.  He  was  broken  by  age  and  disease 
and  suffering.  Be  was  a  mental  wreck.  He 
was  plastic  clay  in  the  potter's  hand.  We  can 
the  more  truly  say  this  when  we  reflect  that 
he  did  not  write  one  of  these  papers,  but 
they  vfer&  brought  to  him  by  Interested  par- 
ties. It  does  not  appear  that  he  suggested 
or  drew  up  or  originated  any  of  these  incon- 
sUtent  papers.  It  does  not  appear  that  he 
manifttted  any  deelre  as  to  the  disposition  of 
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Ms  property  other  tban  a  heartfelt  desire 
that  all  his  dilldren  shonld  share  equally. 
That  was  his  only  ruUng  purpose.  Those 
Inooxudstent  papers  to  to  show  that  James 
H.  Hlnchman  In  the  dotage  ot  age  and  weak- 
ness of  body  wonld  yield  to  any  dilld  that 
would  solicit  his  action.  He  had  no  force  of 
will  to  resist  If  not  so*  why  wonld  he  yield 
to  first  one,  then  another?  The  very  fact  that 
he  was  once  a  man  of  Intellect  lends  strength 
to  the  statement  that  he  was  later  an  im- 
becile ;  for  If  he  bad  not  lost  all  his  natural 
business  capacity,  we  would  not  And  him 
making  such  inconslst^t  papers,  such  dispo- 
sition of  his  property.  No  man  in  his  senses 
would  do  this.  This  charge  of  Incompetency 
is  sustained  by  the  shocking  Injustice  to  his 
daughters  from  the  deed  Involved  in  this 
suit  The  land  was  about  1,300  acres  In  a 
fine  coal  region  In  Logan  county,  worth 
anywhere  from  $30,000  to  $50,000.  The 
four  daughters  had  never  received  anything 
from  their  father.  That  deed  gave  each  of 
them  only  $1,000.  The  sons  got  the  lion's 
share.  Can  we  think  that  a  man  who  had 
held  a  responsible  iwsltlon,  and  of  good  char- 
acter and  principle,  who  Is  shown  to  have 
had  strong  love  for  his  children,  would  thus 
make  rich  men  of  two  sons  and  give  his 
daughters  pittance? 

Any  one  reading  a  deposition  given  by 
James  H.  Hlnchman  a  few  months  before 
the  date  of  the  deed  must  be  struck  with  the 
fact  that  he  was  of  very  feeble  mind.  I  can- 
not give  the  details  of  that  deposition,  but  it 
shows  great  feebleness  of  mind.  So  much 
as  to  the  want  of  capacity  of  James  H.  Hlnch- 
man to  make  the  deed.  As  to  Joseph  W. 
Hlnchman,  he  was  an  active  prosecutor  of 
that  suit,  in  the  name  of  his  father,  to  set 
aside  the  two  deeds  made  by  his  father  to 
George  R.  Hlnchman,  based  on  the  charge  of 
mental  weakness  of  bis  father.  By  letters  to 
his  sisters  he  called  upon  them  to  fight 
George  R.  Hlnchman  In  the  suit  to  set  aside 
those  deeds.  In  letters  to  his  sisters  he  did 
this,  and  denounced  his  brother  as  guilty  of 
fraud,  calling  him  a  "sneak  thiet"  He  said 
In  one  letter  that  his  father  was  "but  a  poor 
old  feeble  thing ;  he  is  a  mental  and  physical 
reck  &  the  man  that  wonld  dare  to  take  ad- 
vantage of  him  how  could  I  call  him  my 
brother."  In  a  letter  about  the  suit  of  his 
father  against  George  R.  Hlnchman  he  said: 
"I  have  got  pap  fully  awakened,  but  he  is  ]nst 
like  a  little  child,  perfectly  Inactive,  forget- 
ful, and  IndlfFerent  Have  to  tell  him  again 
to  day  what  I  told  him  day  before  yestoday." 
He  told  several  itersons  that  owing  to  age 
and  Inflrmity  be  was  a  mental  wreck  and 
incapable  of  transacting  any  bnsiness  of  im- 
portance, and,  childlike,  could  be  lnfln«iced 
to  sign  any  paper,  and  said  he  would  so  state 
on  oath.  Such  was  Joseph's  opinion  as  to 
his  father's  mental  condition.  So  much  as 
to  the  question  of  capacity  of  James  H. 
Hlnchman  to  make  the  deed. 


Now  as  to  undue  Inflnencik  The  two  taoth- 
ers  were  men  of  mature  age  and  seemed 
astute.  They  lived  within  less  than  a  mile 
of  their  ftither's  honse.  The  old  man  tranft- 
acted  no  bndneas,  bat  left  it  all  to  those 
two  sons,  particularly  to.  George  B.  Hlnch- 
man. The  daughters  lived  in  another  coun- 
ty. They  and  their  hosbands  seldom  saw 
the  old  man,  but  those  two  sons  wore  in  al* 
most  dally  intercourse  with  their  father. 
George  B.  Hlnchman  cnt  a  large  amount  of 
timber  from  his  tether's  land  and  received 
the  money  therefor,  and  collected  oil  rental, 
and  deposited  the  money  in  his  own  name  in 
the  bank.  He  did  not  turn  It  over  to  his 
fother,  and  only  paid  him  petty  sums  now 
and  then.  When  his  father  sued  him  to  set 
aside  the  two  deeds  above  mentioned,  he  also 
sued  blm  in  assumpsit  for  those  moneys, 
claiming  some  $5,000.  All  the  evidence  shows 
that  the  old  man  had  confidence  in  these 
sons,  committed  all  his  business  to  tfaem,  and 
that  they  had  unbounded  Influence  over  him. 
They  could  get  him  to  make  any  paper  they 
wished,  as  shown  by  the  inconsistent  papers, 
above  mentioned,  and  otber  evidence.  On 
Sunday  May  28th,  George  and  Joseph  Hlnch- 
man went  to  their  father's  home.  One  of 
them  came  from  Ohio,  to  which  be  had  a 
few  weeks  before  moved.  Shortly  before 
that,  about  the  Sth  of  May,  the  two  brothers 
had  arranged  a  compromise  of  the  suits  to 
cancel  the  deed  to  George  Hlnchman,  by 
which  compromise  George  was  to  give  up  the 
land,  and  It  was  to  be  divided  equally  among 
the  six  children.  For  such  a  result  Joseph 
Hlnchman  had  been  struggling  for  months. 
On  that  Sunday  a  private  conference  took 
place  between  the  father  and  those  two  sons. 
A  grandson  swears  that  one  of  the  sons  sug- 
gested to  him  that  he  and  his  wife,  then  liv- 
ing with  James  H.  Hlnchman,  visit  a  neigh- 
bor and  leave  the  two  sons  with  their  father, 
as  they  had  some  business  matters  to  talk 
over  with  him.  The  grandson  and  his  wife 
did  so.  The  two  sons  and  their  father  had 
that  conference  to  themselves.  What  did 
they  say  to  the  old  man?  We  do  not  know. 
Did  they  tell  him  that  on  the  next  day  the 
compromise  would  be  carried  ont  and  thus 
misrepresent  the  character  of  the  deed  which 
the  old  man  made  next  day?  Did  they  tell 
him  that  he  was  to  get  back  his  land  and 
make  a  deed  of  equal  division  among  all  the 
children?  Or  did  they  overween  him  to  con- 
sent to  the  deed  of  the  next  day,  ^vlng  all 
bis  large  estate  to  the  two  sons.  13iat  se- 
cret conference  speaks  strongly  in  this  case. 
It  ma  on  Sunday.  The  case  was  i»%8slng 
It  is  not  without  force  to  remark  that  George 
and  Joseph  seemed  afraid  to  say  whether 
they  were  there  together.  They  say  that 
they  cannot  say  as  to  this.  Strange!  But 
there  they  were.  George,  had  a  deed  for 
all  the  land.  The  old  man  says  George  made 
a  proposition.  What?  There  be  was,  hav- 
ing all  the  land  in  his  dutch.  Hs  had  n* 
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oelved  \L  in  triNt  to  dlvUe  among  aU  tbe 
cbildzen.  Ferbapa  he  said  to  Ua  father,  "If 
yon  wUl  deed  the  land  to  me  and  Joseph,  I 
will  surrendet  the  land  to  you."  Be  had 
tbe  land  In  his  hand  as  a  weapon  of  coadon. 
B3th  brothera  may  lure  used  It  as  a  tiab  to 
compel  such  deed.  The  old  weak  man,  thns 
ooerced,  was  in  vlnealla,  moved  by  nndne  in- 
floence. 

We  do  aot  deny  the  rule  of  Dela^ain 
Gnibb.  44  W.  Ta.  612,  80  S.  B.  201,  67  Am. 
St.  788,  that  a  man  la  jvesumed  to  be 
able  to  malEe  a  deed;  we  do  not  say  that 
EOnchman  was  Incompetent  to  make  a  free 
and  Tolontary  deed,  but,  old  and  week  as 
be  was,  he  was  not  free  under  the  dream- 
stance  that  Qeorge  bad  bis  land  and  could 
dictate  terms  of  surrender.  Anyhow,  the 
next  day  Is  bom  a  deed  by  which  the  (dd 
man  .glTes  all  his  land,  worth  from  $30,000 
to  $50,000  then,  and  prospectively  more,  to 
bis  two  sons.  JOB^h  TTInchman,  wbo  bad 
been  writing  to  his  slaters  that  be  was  fight- 
ing for  equal  division,  suddenly  deserts'  them, 
and  becomes  owner  of  balf  himself  and  con- 
cedes the  other  half  to  his  late  antagonist 
Sudden  dlange  this  desertion  of  his  allies. 
What  is  the  reasonable  explanation?  Con- 
federacy and  combination  between  the  two 
brothers  to  wrong  tbe  sisters,  and  defeat 
their  father's  cherished  object,  equality  be- 
tween the  children  of  his  loins.  What  did 
the  aged  man  think  the  deed  meant?  Joseph 
liad  been  made  by  him,  by  power  of  attor- 
ney, his  agent  to  transact  his  business.  Jo- 
seph bad  been  fighting  George  to  cancel  tbe 
deed.  They  compromised.  Tbe  father 
thought  they  bad  made  peace;  that  Joseph 
bad  succeeded  In  regaining  his  land.  What 
more  reasonable  than  to  say  that  he  thought 
he  was  getting  back  his  land,  and  distribut- 
ing it  after  his  death  among  all  his  chil- 
dren? How  could  be  think  that  Joseph, 
whom  he  had  chosen  to  flgbt  for  bis  chil- 
dren, was  doing  anything  else?  Why  did  the 
compromise  perish  so  soon?  It  perished,  as 
In  thousands  of  instances,  at  the  bidding  of 
gain.  Wbo  believes,  knowing  that,  the  fa- 
ther who  wanted  equality  would  so  suddenly 
change  and  sedately  cut  off  his  daughters? 
In  a  will  made  In  less  than  two  months  be- 
fore bis  death,  when  he  was  d earing  its 
portal,  he  denounced  that  deed,  declaring 
that  It  was  contrary  to  his  wish,  tried  to 
cany  out  that  wish  by  devise  equal  among 
all  bis  children.  Anybody  reading  this  case 
mast  realise  more  clearly  than  I  can  ex- 
prea  It,  tliat  the  daad  of  May  29, 1006,  is  the 
tikOA  of  undue  influence  and  fraud  upon  an 
old  dying  fiither.  See  the  injustice  It  has 
done  among  children  having  equal  claims. 
Oeng*  Hinehman  had  recelTed  thousands  of 
dollars  from  his  father's  money  for  timber 
and  oil  rental,  tox  which  he  never  aocouirted. 
He  and  his  brother  get  $12,000  each,  likely 
modi  more,  ia  land.  The  sisters  get  $1,500 
each,  and  out  of  tUs  the  hard  deed  makes 


them  deduct  certain  coats.  Tbe  boys  indeed 
get  the  lion's  share:  We  know  that  George 
B.  Hinehman  Importuned  bis  father -to  make 
a  conveyance,  as  be  told  his  father  that  If 
he  intended  to  give  him  anything  be  wanted 
it  at  once^  as  lUe  was  uncertain. '  Tbla  de- 
mand resulted  in  the  deed  of  March  19, 1904, 
giving  George  all  the  land.  He  had  his  aim 
all  the  time  to  secure  the  lion's  abare. 

I  might  detail  other  dVcamstances  agalnat 
this  deed,  but  It  Is  useless.  "We  admit  that 
if  a  party  is  capaUe,  bis  wish  la  law,  but 
thwe  la  no  fixed  rule;  each  case  must  stand 
on  its  own  tecta,  and  tbe  facts  in  one  case 
rarely  govern  another,"  says  Qner  v.  Qnei, 
9  Orat  (Va.)  33a  There  It  is  laid  down  as 
a  ^ule  that:  "Although  the  grantor  or  testa- 
tor may  Xaber  va6er  no  legal  Inevadty  bo 
do  A  TaUd  act  or  make  a  contract,  yet  if  tbe 
whole  transaction,  takoi  together  with  all 
the  facts,  mental  weakness  being  one  of 
them,  shows  that  the  particular  act  was  not 
attended  with  tbe  consent  of  his  will  and 
understanding.  It  is  void." 

I  find  in  Minor  on  Real  Property,  S  1191, 
tbe  following  In  ^respect  to  unjust  acts:  "This 
class  comprehends  cases  where  advantage 
has  been  taken  of  the  mental  weakness;  or 
of  tbe  necessities  or  actual  condition  of  one 
of  the  contracting  parties,  putting  him  under 
tbe  power  of  the  other;  or  of  undue  influence 
arising  out  of  the  nature  of  the  sodal  re- 
lation in  which  the  parties  stand  to  each 
other;  or  of  business  relations  InconsIsteDt, 
for  the  time  being,  with  the  transaction  In 
question.  Weakness  of  mind  alone,  where 
there  is  a  legal  capacity  for  badness,  does 
not  invalidate  an  Instrument;  but  if  con- 
nected with  any  drcumstances  of  surprise, 
Inadequate  consideration,  undue  Infiuence,  or 
the  like,  it  affords  strong  and.  In  general, 
satisfactory  proof  of  fraud.  Tbe  question 
always  is  whether  tbe  party  has  yielded  an 
intelligent  and  willing  consent  to  the  trans- 
action; and  if  it  appear,  considering  all  tbe 
facts-cental  weakness  being  one — that  such 
consent  is  wanting,  the  act  Is  void."  Sam- 
uel V.  Marshall,  3  Leigh  (V a.)  567,  lays  down 
this  prlndple.  namely:  "A  person,  reduced 
to  a  state  of  mental  imbedlity  by  habitual 
Intoxication,  makes  a  voluntary  and  irrevo- 
cable deed  of  gift  of  bis  whole  estate,  to  a 
cousin  german,  to  the  disherison  at  his 
half-dsters,  res^vlng  the  use  to  the  donor 
for  life,  without  any  reasonable  motive  as- 
signed for  such  an  act:  held  fraud  and  im- 
podtion  may  be  Inferred  from  tbe  drcum- 
stancea,  and  from  the  very  nature  of  the  con- 
tract; and  this  deed  of  gift  Is  fraudulent 
and  void." 

Hartman  v.  Strlckler,  82  Va.  238,  tells 
us  that  when  a  will  of  an  old  man  differs 
from  bis  prevlondy  expressed  intention,  and, 
in  fovOT  of  those  standing  in  relation  of  oon- 
fldence.  It  raises  a  violent  presumption  of 
fraud  and  undue  influence,  which  must  be 
ovenwme  by  ntlsfactory  testimony.  B^ieatp 
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ed  In  Whit^w  r.  Stmina,  90  Va.  S88,  19  8. 
E.  118. 

-This  deed  was  prepared  by  Jos^  EUnch- 
nian  at  Ills  own  home,  not  at  bis  father's 
borne,  not  In  bla  presence.  It  was  not  read 
to  talm.  Tbese  are  important,  facts.  The 
deed  was  banded  to  him  while  In  or  sitting 
on  bis  bed.  He  was  nearly  blind.  When 
asked  if  be  understood  it  he  remarked,  "We 
bare  talked  it  over."  But  what  the  talk 
of  the  day  before  was  we  do  not  know.  Per- 
haps he  was  told  be  was  getting  back  bis 
land*  or  making  a  division  of  it  among  bis 
children.  The  notary  who  took  bis  acknowl- 
edgment Is  clear  that  the  deed  was  not  read 
to  the  old  man,  bnt  he  bad  it  in  bis  hand  as 
if  reading  It  A,  j^iysldan  swears  tiiat  be 
knew  the  old  man  eonld  not  read  well.  Hay 
we  not  ask,  Why  was  not  so  important  a 
deed  read  and  explained  to  the  fnil  old 
man? 

The  fact  0ut  llie  ocecntlott  of  a  will  was 
kept  secret  from  some  of  the  childrai  is 
ottm  entitled  to  great  consideration  in  con- 
nection wiOi  eyldeiMse  tending  to  show  nndne 
influence.  "Thus,  where  a  testatrix  was  old 
and  feeble,  with  a  mind  so  impaired  that 
she  was  easUy  Infloenced  by  those  possessing 
her  confldoLce.  •  •  *  and  her  will  was 
executed  in  the  presence  of  one  of  her  chil- 
dren, who  was  greatly  benefited  by  it,  the 
court  regarded  the  secrecy  of  its  execution 
as  a  drcomstance  tending  to  establish  un- 
due influence."  81  Am.  St  Rep.  684.  There 
we  also  see  that  when  it  is  alleged  that  the 
Instroment  was  procured  by  undue  influence, 
or  was  made  while  its  maker  was  not  of  ^b> 
podng  mind,  the  fftct  that  its  provisions 
are  not  in  harmony  with  a  free  and  rational 
mind  must  always  lend  probaUlity  to  the 
charge.  It  may  happen,  too,  that  the  evi- 
dence discloses  what  were  the  affections  and 
wishes  of  the  testator  bnt  a  short  time  be- 
fore, and  nothing  has  occurred  to  change 
them,  and  the  act  Is  variant  from  them,  the 
change  must  be  e^lalned;  else  it  will  show 
that  bis  act  was  not  that  of  a  free  and  dis- 
posing mind.  We  know  the  old  man's  dier- 
ished  Intent  of  equality  among  his  children. 
We  see  nothing  to  make  him  change  it,  ex- 
cept the  pressure  of  Ms  two  sons  to  grasp  the 
lion's  share.   Why  should  they  get  all? 

In  Leonard  v.  Burtle,  226  111.  422,  80  N.  B. 
992,  the  syllabus  is  as  follows:  "Proof  that 
the  testatrlr,  who  was  old  and  feeble,  re- 
posed great  confidence  In  her  son,  who  acted 
as  her  agent,  and  that  the  latter  procured 
his  attorney  to  draw  the  will,  and  that  the 
son  and  the  attorney  were  alone  with  testa- 
trix at  the  drawing  and  execution  of  the  will, 
which  made  the  son  practically  the  only  ben- 
eficiary of  a  large  estate,  whereas  the  other 
children  and  grandchildren  were  given  but 
small  amounts,  establishes  prima  fade  the 
charge  of  undue  influence  by  the  son." 

I  quote  from  1  Underbill  on  Wills,  197,  the 
following:  "Thus  if  the  testator  Is  an  old 
and  feAIe  man,  unaUe  to  devote  bis  atten- 


tion to  the  acUve  managemmit  of  his  estate, 
and  if  he  bad  for  some  time  prior  to  the 
execution  <a  tbo  will  permitted  the  legatee 
to  exercise  an  exclusive  and  complete  oob- 
trol  of  all  his  property,  the  drawing  pf  a 
will  in  his  own  fiivor  by  ttM  confldentlal 
agent  to  the  total  exclusion  of  the  claims 
of  members  of  the  testator's  fiunlly,  would  be 
a  drcumstonee  of  the  greatest  snspiclott;  Kwe- 
somptlffli  of  fnind  and  of  undne  influence 
would.  In  snch  a  case,  be  almost  Irresistible. 
But  it  is  still  a  presumption  of  foct  and  may 
be  rebutted.  The  clearest  evldoice  would 
be  required  from  the  proponent  extending 
much  further  than  mere  proof  of  due  execu- 
tion and  acquaintance  with  the  contents  of 
the  will."  Pomeroy's  Eq.  |  947.  says  that 
when  mental  weakness  and  failure  of  mem- 
ory ore  aoeompanied  by  othw  inequitable  in- 
ddenta,  equity  will  onnttl  the  conveyance^ 
and  the  burden,  where  there  is  real  weak- 
ness, Is  on  the  grantee  to  show  "perfect  fair- 
ness and  capadty."  Onr  own  case  of  Mc- 
Mechen  v.  Mdfechen,  17  W.  Va.  683,  41  Am. 
Rep.  682,  holds  such  principles  where  an  In- 
terested party  draws  a  wilL  See  31  Am. 
St  68B. 

I  do  not  Intend  to  say  that  mere  relation- 
ship affords  a  legal  presumption  of  nndne 
Influence;  bnt  I  do  soy  that  it  Is  an  import- 
ant fact  to  be  considered  in  connection  vrith 
other  drcnmstancea  of  the  easa  I  do  not 
deny  the  principles  laid  down  In  Delaplaia  v. 
Orubb.  44  W.  Va.  612.  SO  S.  E.  201,  67  Am. 
St  Bep.  788,  and  Buckey  v.  Bockey,  88  W. 
Va.  168,  18  8.  a  883,  and  Uke  cases,  that  a 
man  Is  presumed  to  be  OHnpetent  at  Ote 
factum  of  a  deed;  but  each  case  stands  on 
its  own  facts  and  drcnmstances,  and  I  place 
the  decision  of  this  case  on  its  facts  and  cir- 
cumstances differing  it  from  those  cases. 
I  draw  a  marked  distinction  between  Uiose 
cases  and  this.  In  them  the  parties  iwaiHng 
the  Instruments  were  active  in  having  tbem 
prepared,  ^ereas  in  this  case  the  father 
did  not  do  so,  but  the  deeds  were  made  ready 
in  his  absence  by  the  beneficiary. 

Our  condndon  is  to  reverse  and  set  aside 
the  deed  of  the  29th  of  May.  1905,  from 
James  H.  Hlnchman  to  George  B.  Tnnnhman 
and  Joseph  W.  Hlnchman,  and  remand  the 
case  for  other  purposes  contemplated  by  the 
MIL 

POFFENBARGEE>  J.  (concurring).  The 
rule  announced  by  this  court  in  Black  t. 
Post  67  W.  Va.  253,  67  S.  E.  1072;  Wood- 
viUe  V.  Woodville,  63  W.  Va.  286,  60  S.  B. 
140 ;  Bade  v.  Feay,  63  W.  Va.  166,  61  S.  B. 
348;  Teter  t.  Tteter,  59  W.  Va.  449,  53  S.  E. 
779;  Noffslnger  v.  Famsworth,  46  W.  Va. 
410,  33  S.  E.  246;  Delaplaln  t.  Gmbb,  44  W. 
Va.  612,  30  S.  B.  201.  67  Am.  St.  Rep.  788 ; 
and  Buckey  v.  Budiey,  88  W.  Va.  168,  18 
S.  E  383— renders  It  very  dlffleult  to  over- 
throw a  deed  or  will  for  mental  Incompeten- 
cy or  undue  influence,  or  both.  Tested  by 
that  rule,  the  grantor  in  -  the  deed  here  as- 
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sailed  waa  clearly  competent  to  ezecnte  a 
Toluntary  deed,  and  that  role  will  sustain 
this  deed  against  many  of  the  facts  relied 
upon  aa  prorlng  the  exercise  of  undue  In- 
fluence. But  this  case  Is  dIstluguiBhed  from 
those  referred  to  by  two  weighty  drcum- 
stancea,  not  found  in  any  of  them,  numerous 
inconsisteat  dispositions  Indicative  of  defec- 
tive mentality  respecting  the  disposition  of 
property  by  gift,  and  contemporaneous  jws- 
sesslon  of  the  title  to  the  property  by  one 
of  the  grantees,  naturally  and  necessarily 
working  restraint  and  control  of  the  will, 
wishes,  and  power  of  the  grantor.  As  to  his 
property,  he  was  not  a  free  agent,  becanse 
It  was  afi^dy  out  of  his  ownership  and  be- 
yond his  control,  and  In  the  hands  of  the 
son  as  a  weapon  of  coercion.  At  the  date  of 
the  deed  of  May  29.  1906,  and  the  execution 
thereof,  father  and  sons  did  not  stand  at 
arm's  length  and  on  an  equal  footing.  The 
aged  and  feeble  father  was  not  then  In  law 
the  owner  of  his  very  considerable  estate,  nor 
in  a  position  to  do  with  it  as  he  pleased. 
One  of  the  sons  had  previously  gotten  the 
title  thereto  in  hlmsetC,  and  the  father  was 
then  endeavoring  to  regain  It  Mentally  and 
physically  unable  personally  to  conduct  the 
litigation  necessary  to  reclamation,  he  had  in- 
trusted this  Important  business  to  his  other 
son.  When  both  sons  appeared,  recommend- 
ing a  compromise,  a  relinquishment  of  at 
least  one-half  of  ttie  land  and  all  the  money 
In  contfove^,  we  may  well  suppose  the 
fathw  ttit  still  more  de^ly  his  helpless  po- 
sition. 

The  deed,  making  flagrantly  unequal  dis- 
tribution of  the  estate,  coiresponda  In  diar^ 
acter  with  the  untoward  drcumstances  under 
whidi  It  was  madft  .  On  tha  face  ot  the 
transaction,  we  perceiTe  the  natural  relation 
of  cause  and  effect,  calling  for  a  satisfactory 
explanation.  These  circumstances  shift  the 
bnrdoi  of  proof  to  the  shonldora  of  the  gran- 
tees; nnder  a  wcU-settled  eqaity  iwtnclpl& 
A  mortgagee,  or  other  person,  having  in  his 
hands  the  title  to  anottier'B  property  as  a 
secnrity  or  tot  some  otiiw  qiedal  purpose, 
and  obtaining  an  absolute  conveyance  or  ac- 
quittance as  to  the  equity  of  redempti<m  in 
acnne  form,  must  show  he  obtained  it  fairly. 
Usk^  T.  Snyder,  66  W.  Va.  610,  ^  S.  H 
51S.  ^nwDgh  the  element  of  purchase  Is  not 
Involved  here,  the  principle  applies,  for  the 
advantage  of  the  grantee  over  the  grantor, 
the  inequality  of  footing,  glvii^  rise  to  the 
presumption  of  unfairness  in  the  class  of 
cases  referred  to,  is  present  and  presump- 
tively operative.  This  rule  applies  in  cases 
of  admitted  competency  on  the  part  of  the 
grantor.  ^Diis  drcumstanoe,  regarded  in 
equity  as  a  coercive  influence  strong  enough 
to  overpower  the  will  of  men  in  full  posses- 
sion of  mental  vigor  and  power,  may  well  be 
supposed  to  doubly  Influence  the  aged,  af- 
flicted, deserted,  and  mentally  weak.  Under 
mch  drcnmatanoes,  tlustt  two  sons  were  un- 


der ft  duty.  In  securing  a  conveyance  otthelr 
tattler's  estate,  to  proceed  in  such  manner  as 
to  ^ce  their  good  faith  in  the  transactimi 
beyond  question  and  leave  no  doubt  as  to  the 
grantor's  full  knowledge  of  the  purpose  and 
character  of  the  conveyance  and  his  full, 
free,  and  deliberate  choice  in  the  matter  of 
the  disposition  of  his  property  by  gift 

The  unusual  and  anomalous  character  of 
the  transaction  here  Involved  becomes  mani- 
fest when  the  attendant  circumstances  are 
compared  with  those  under  which  testamen- 
tary gifts  are  generally  made.  Ordinarily 
the  donor  baa  full  and  unquestioned  dominion, 
and  bla  will,  not  that  of  the  donee,  is  domi- 
nant controlling,  and  has  free  course.  Here 
the  donor  legally  had  nothing  In  his  poww 
to  give.  It  was  already  In  the  hands  of  one 
of  the  donees.  The  latter,  not  the  real  own- 
er, waa  master  of  the  situation,  and  the  for* 
mer  an  antagonist  or  suppliant 

If  the  record  can  be  said  to  disclose  any 
effort  to  show  the  fairness  of  the  transaction, 
it  is  abortive.  The  two  sons  went  to  the 
father  In  secret,  and  prearranged  some  sort 
of  an  imderstandlng  as  to  a  deed.  Then  one 
of  them  prepared  it,  not  in  the  presence  and 
under  the  direction  of  the  donor,  but  at  his 
own  home  some  distance  away.  It  was  not 
read  and  explained  to  the  grantor.  Nobody 
was  present  when  he  signed  it  except  the 
two  sons  and  the  notary,  who  took  hla  ac- 
knowledgment They  say  he  bad  the  deed  In 
his  hands  as  if  reading  it,  but  do  not  say  he 
actually  read  It  Under  the  circumstances, 
it  ought  to  appear,  not  only  that  he  read  It, 
or  that  it  was  read  to  him,  but  also  that  It 
was  fully  explained  to  him,  and  the  ques- 
tion of  hla  comprehension  of  the  full  meaning 
and  import  thereof  placed  beyond  the  shad- 
ow of  a  doubt 

The  claim  of  an  equity  in  the  two  sons, 
conforming  to  the  character  and  effect  of  the 
deed,  is  founded  upon  transactions  dating 
back  to  the  year  1S71,  more  than  30  years 
prior  to  the  date  of  the  deed.  This  is  the 
old  deed  found  among  the  grantor's  papers, 
indicating  Intent  at  the  time  of  Its  execu- 
tion, to  convey  the  land  to  the  two  sons  in 
consideration  of  love  and  affection  and  cov- 
enants of  maintenance  of  the  grantor  and  his 
wife  during  their  natural  lives.  It  Is  claim- 
ed this  deed  was  actually  delivered  and  then 
lost  and  that  It  was  made  partly  in  consid- 
eration of  Indebtedness  of  the  grantor  to  be 
paid  by  the  two  sons.  If  there  was  such  in- 
debtedness and  they  paid  It  and  the  delivery 
of  the  deed  was  postponed  pending  the  dis- 
charge of  the  Indebtedness,  they  were  ne 
doubt  entitled  to  a  delivery  thereof  within  10 
or  15  years  after  the  date  of  the  deed.  Or, 
if  it  was  delivered  and  then  lost  15  or  20 
years  before  the  date  of  the  deed  in  question 
here,  there  is  no  evidence  of  any  ^ort  to 
procure  a  new  deed,  and  it  is  highly  improb- 
able that  these  two  men,  entitled  to  a  valu- 
able estate,  would  remain  Meat  for  so  long 
ft  p^od,  with  knowledge  of  the  ntmdellTwy 


Digitized  by  Google 


24 


19  aOVTBOAJtrESBSX  BBFOBTBB 


orlMioCtlMlriiuiiilinwtortltle.  13ie  tacts 
and  drcnuwtances  are  Inconslstait  with  the 
ftvay  of  r«Uance  tu>oii  an  eqaltable  title  to 
tbe  land  or  title  under  tbe  lost  deed.  The 
evldenoe  of  tUs  dalm  la  obTloaalr  lacUng  tai 
certainty  and  dlrectaeaa. 

WILLIAMS,  J.  (dissenting).  I  ttilnk  the 
dedalon  of  this  case  clearly  wrong,  if  former 
decisions  bj  this  court  of  similar  cases  are 
to  have  any  weight  as  precedents.  I  think 
the  evidence  In  the  case  of  Teter  t.  Teter, 
69  W.  Ya.  449,  53  S.  B.  T79,  and  Black  T. 
Post,  67  W.  Va.  253,  6T  8.  a  1072,  and  oth- 
ers I  might  name,  make  much  stronger  cases 
against  the  validity  of  the  deeds  thereby 
assailed  than  appellants  have  made  In  the 
present  case,  and  yet  in  those  cases  this 
court  held  that  the  evidence  was  not  suffi- 
cient to  overthrow  the  deeds. 

The  law  presumes  the  grantor  was  compe- 
tent, and  that  his  deed  was  made  without 
undue  Inflnence.or  fraud,  and  imposes  the 
burden  upon  plalntUb^  wbo  bave  assailed  it, 
to  overcome  those  presumptionB  by  proof. 
1  do  not  think  the  proof,  in  the  present  case, 
is  sufficient  to  overcome  either  of  the  pre- 
sumptions. On  the  gneetion  of  competency, 
I  think  the  testimony  of  lir.  Hlnchman 
himself,  taken  to  be  read  as  evidence  In 
the  suit  then  pending  against  his  son,  George, 
and  tbe  testimony  of  peraons  who  had  deal- 
ings with  Mr.  Hlnchman,  not  Tery  remote 
from  tbe  time  the  deed  in  question  was  made, 
la  tbe  most  valuable  evidence  in  tbe  case 
on  that  point  True,  Mr.  Hlnchman  was 
enfeeUed  by  disease  and  aie^  and  at  times 
was  torgetfuL  Loss  of  memory  Is  common 
to  old  age.  Bnt  I  cannot  doubt  that  lie  then 
well  knew  the  property  which  he  was  con- 
veying, and  the  persons  to  whom  he  was 
conveying  It,  and  also  knew  the  legal  effect 
of  his  deed.  That  knowledge  is  sufficient 
to  satisfy  the  legal  requirement  as  to  capac- 
ity. That  be  was  pl^sicaUy  weak  does  not 
prove  that  his  mind  was  so  impaired  that 
be  did  not  know  what  he  was  doing.  A  sam- 
ple of  his  own  testimony,  taken  In  March, 
1906,  abont  two  months  before  the  deed  in 
controversy  was  made,  will  best  Ulnstnte 
llie  state  of  the  old  cmUanan's  mind  at 
tbat  time:  '*Q.  State  your  age,  residence, 
and  occupation.  Ana.  I  was  87  years  old 
the  4tb  day  of  last  January,  Logan  county. 
West  l^rglnla.  My  occupation  now  is  sit- 
ting around  tbe  Are.  Q.  Are  you  the  plain- 
tiff in  this  suit?  Ans.  Tea,  air.  Q.  How 
many  children  have  you  living?  Ans.  Four. 
Q.  How  many  dead  that  have  living  heirs? 
Ans.  Two.  Q.  What  relation  are  you  to 
the  defendant?  Ans.  I  am  sorry  to  tell 
yon  that  I  am  his  father." 

He  had  been  a  man  of  more  than  ordi- 
nary mind,  he  had  served  as  clerk  of  the 
court  of  his  county  for  a  number  of  years, 
and  bad  represented  lila  county  in  tbe  state 
Leglslatare,  and,  not  more  than  four  or  five 


years  befoss  ta!s  OeaOi,  bs  Mrred  as  secre- 
tary to  Uie  board  ttf  adncatlon  of  bis  sdiool 
district  Mr.  Onrry.  tbe  assessor,  visited 
him  on  the  901  or  10th  of  April,  only  Ave 
or  six  weeks  before  the  deed  was  made,  and 
he  states  that  Mr.  Hincbman  gave  bira  a 
list  of  bis  property  on  that  occasloa.  Mil- 
lard Stafford,  bis  grandson,  and  Millard's 
wife,  vrere  living  wltb  him  at  the  time. 
They  both  testlfled  as  plaintiff's  witnesses, 
and  their  testimony,  I  think,  isoTes  his 
capacity,  b^ond  question.  None  of  the  wit- 
nesses were  experts,  and  their  mere  opinions 
concerning  his  capad^  are  of  Uttle  value. 
The  witnesses  who  have  given  opinions  as 
to  bis  competency  are  about  equal  in  num- 
ber, pro  and  oon.  The  state  of  the  old 
man's  mind  can  be  best  Judged  by  what  be 
aaid  and  did,  at  the  time,  and  near  the  time, 
when  the  deed  was  executed.  Millard  Staf- 
ford and  his  wife  bad  been  living  with  him 
about  six  months,  and  Millard  says  that  his 
sons,  Joe  and  George,  came  to  see  their  fa- 
ther on  Sunday,  the  ttay  before  the  deed  was 
executed;  that  Joseph  told  witness  that  lis 
and  George  wanted  to  have  a  talk  with 
their  father  abont  the  suit,  which  be  then 
had  against  George,  and  which  Joseph  was 
seeking  to  tiave  settled;  that  be  bad  better 
take  bis  wife,  and  go  over  to  Htise  Ellis'; 
tliat  he  and  bis  wife  did  go  to  Ellla*,  and  re- 
turned that  evening  about  4  o'clock,  and  j 
found  Joe  and  George  still  tiiere.  But  be- 
fore MiUard  and  his  wife  left  the  house,  the 
old  gentleman  was  seized  with  a  severe  pain, 
and  Millard  and  George  htiped  him  to  bed. 
He  was  suffering  with  arterioscIerosiB  which 
at  times  would  give  him  violent  pain,  and 
after  the  pain  would  pass  off  he  would  then 
be  able  to  be  up  and  go  about  the  house, 
and  it  would  be  some  lime  before  another 
attack.  True.  Millard  Stafford  gives  it,  as 
his  opinion,  that  the  old  man  was  not  ca< 
pable  of  making  a  deed.  But  the  following 
facts,  and  conversations  with  him,  related  by 
Millard  as  having  tak^  place  on  the  day  be- 
fore and  on  tbe  same  day  on  which  the  deed 
was  made,  are  worth  more  to  prove  compe- 
tency than  the  mere  opinions  of  all  the  wit- 
nesses who  bave  testifled  in  tbe  cas&  Tli^ 
are  facts  which  are  like  flgnree,  and  from 
such  facts  tbe  court  can  readi  its  own  con- 
dusku.  He  says:  *H3rahdpap  was  sitting 
at  the  kitchen  window,  and  be  said  Oat  he 
didnt  believe  that  George  was  going  to  do 
what  he  promised  to  do,  and  that  he  was 
going  back  on  blm.  I  aifeed  him  what  lie 
promised  to  do,  and  be  said.  *I  made  a  prop* 
oslUon  to  him  yesterday  eveninib  and  It  was 
for  blm  to  deed  me  back  the  laud  as  it  was, 
and  George  took  me  up  on  the  first  proposi- 
tion.' "  Stafford  farther  says  that  at  noon 
on  tbe  following  day  the  old  man  told  him 
"that  George  had  done  what  be  prwnlsed 
to  do,  and  that  he  bad  deeded  his  land  back 
to  him  and  taken  tbe  deed  to  be  pot  on  rtc- 
ord  for  hUn.**  Ckmtlnniug,  this  witness  also 


Digitized  by  Google 


HINOHMAN 


26 


ttya  that,  on  the  tuiie  day,  ud  only  a  slu»rt 
while  after  the  foregoing  statement  was 
made  to  him  his  grandfather,  ha  watt 
down  to  his  mide  Joe's,  and  his  Undo  Joe 
told  him  bow  the  matter  had  heen  fixed  up, 
and  that  it  was  altogether  different  from 
what  his  grandfather  had  told  him.  Now,  If 
Stafford's  evidence  prores  anything,  it  proves 
that  the  old  man  was  capable  of  making 
his  son  George  some  kind  of  a  proposition 
reepecting  the  settlement  of  the  pending 
lawsnit  between  them.  Iforeover,  It  proves 
that  he  was  capable  of  recollecting  It  on  the 
next  day  after  it  was  made.  Does  that  not 
prove  capacity?  I  think  It  does.  I  wlU 
again  refer  to  this  bit  of  testimony,  a  little 
later  on,  in  relation  to  Its  bearing  on  the 
question  of  fraud  and  undue  Influence.  Can 
any  one,  for  an  instant,  believe  that  was  the 
whole  of  the  understanding,  or  agreement,  be- 
tween George  and  his  father?  Certainly  not, 
it  is  altogether  unllateraL  But  it  is  very 
reasonable  to  believe  that  It  was  all  of  it 
that  was  told  to  Stafford.  The  old  man  had 
reason  to  keep  the  part  which  he  was  to  per- 
form to  himself. 

Helen  Stafford,  Millard's  wife,  says  that 
at  times  the  old  man  "seemed  that  he  wasn't 
exactly  right  In  his  mind."  She  also  says 
that  on  the  day  before  the  deed  was  made 
he  was  not  weU,  "but  on  that  day  (May  29, 
ifiOS)  he  seemed  pretty  pert"  Now,  taking 
the  testimony  of  these  two  witnesses  to- 
gether, It  proves  that  on  Hay  28th,  the  day 
on  which  he  was  seized  with  severe  pains, 
and  therefore  leas  capable  of  transacting 
business  than  when  not  suffering  physical- 
ly, he  was  capable  of  submittlDg  to  his  son 
George  a  proposition  whereby  the  pending 
suit  was  to  be  settled,  and  was  capable  on 
the  next  day  of  recollecting  It,  and  of  ex- 
pressing a  fear  that  Geoi^e  would  not  com- 
ply with  his  promise  to  carry  It  out  If 
be  had  capacity  to  do  that  on  the  28th,  does 
it  not  show  snffldent  capadt;  to  execute  a 
deed,  and  would  he  not  have  even  greater 
capacity  on  tike  next  day,  when  he  was  not 
snfferlng  so  much  pain,  bnt  was  able  to  be 
out  of  bed  and  to  occupy  a  seat  by  the  kitch- 
oi  window?  I  have  no  doubt  that  be  bad 
all  the  capacity  the  law  vequlres  a  grantor 
to  hare  in  <nrder  to  make  a  good  deed.  It  la 
prom  by  flacti,  not  oplidons  of  biased,  nm- 
tapert  witnessea,  and  tbe  proof  is  estaUlslH 
ed  by  EilalntUrB  own  wttneMes.  TbMt  he 
thereafter  made  wlUs,  inetnutatent  wltb  hia 
deed,  provea  noOdnf  as  to  capacity.  It 
only  pnma  that  ha  wtterwards  changed  Us 
mind.  He  was  very  old,  and  no  donbt 
cWldlih,  a  conditlim  common  to  most  poaona 
who  liT«  to  so  gnat  an  age,  and  I  hare  no 
dODbt  be  waa  inflnetwed  to  diange  bis  mind 
on  aceomt  of  tike  inqH»tiuitlee  oi  pn^itiHiBa, 
or  at  leut  of  eoine  «t  tton,  who  were  less 
flavofed  by  the  dsed  than  the  two  sons. 
Ibat  the  deed  made  an  ntoaual  dlrtrlbntion 
HDOBc  hie  eUktoan  pmrea  nothlac  as  to 


capacity,  nor  can  It  propnly  be  said  to  savor 
of  injustice.  The  property  was  old  man 
Hlnchman'o,  and  he  had  a  right  to  do  what 
be  pleased  with  it  It  is  a  common  occur- 
rence^ in  making  disposition  of  their  proper- 
ty, for  parents  to  make  an  unequal  division 
of  it  among  their  children.  We  do  not 
know  what  may  have  influenced  Mr.  Hlnch- 
man  to  do  so,  and  we  have  no  cause  to  In- 
quire into  his  motive  for  giving  his  sons  the 
lion's  share.  The  law  Justlfles  his  deed.  If 
he  was  competent  to  make  it,  and  was  not 
deceived. 

Is  the  charge  of  fraud  and  undue  Influence 
sustained?  I  think  not  Giving  all  the  evi- 
dence that  ai^}ears  in  the  case  the  greatest 
force  to  which  It  Is  legally  entitled  on  this 
point  It  proves  no  more  than  that  the  two 
sons  had  an  opportunity  to  commit  a  fraud, 
had  they  been  so  disposed.  But  we  held  In 
Black  V.  Post  67  W.  Va.  253,  67  S,  E.  1072, 
that  fraud  could  not  be  Inferred  from  mere 
opportunity  to  commit  it.  Should  we  infer 
that  fraud  was  actually  committed  because 
the  sons  asked  Stafford  and  his  wife  to  visit 
a  neighbor  near  by.  In  order  to  give  them  an 
opportunity  to  adjust  a  matter  of  business, 
and  settle  a  bitterly  contested  lawsuit  be- 
tween the  father  and  one  of  the  sons,  In 
which  the  other  son  was  acting  as  attorney 
In  fact  for  the  father?  I  think  not  It  is 
perfectly  natural  and  reasonable  that  they 
should  want  to  transact  such  business  In 
privatcw  Important  businees  is  usually  trans- 
acted in  private.  Again,  is  it  at  all  probable 
that  Joe  Hlnchman  would  have  told  MiUard 
Stafford,  on  the  same  day,  and  almost  Im- 
mediately after,  the  deed  had  beea  executed 
exactly  bow  the  boslness  bad  been  settled. 
If  he  and  his  brother  George  had,  In  fact 
practiced  a  fraud  on  their  old  father?  It 
Is  unreasonable  to  think  so.  It  is  a  circum- 
stance, which,  to  my  mind,  is  more  oonslstoit 
with  square  dealing  than  wltb  fraud.  In- 
stead of  proving  that  the  old  man  submit- 
ted to  his  son  George  a  proposition  m  the 
28tb,  which  he  accepted,  and  agreed  to  con- 
summate on  tbe  2nh,  bnt  that.  Instead  of 
carrying  it  out,  he  united  with  bis  brother, 
Jo^  in  tbe  fraudolait  c«isummatlon  of  a 
wholly  different  arrangement,  HlUard  Staf- 
ford's testimony  tends  to  prove  tbe  contrary. 
That  wUch  tbe  old  man  told  Stafford  vaa 
to  be  dona  harmonizes  wltti  the  presumed 
fairness  of  what  waa  aone.  Stafford  does 
not  say  that  his  grandfatbw  told  him  oU 
that  vns  embraced  in  tiie  proposition  that 
he  submitted  to  George,  and  vma  If  be  bad 
told  him  all  that  bad  passed  between  bim 
and  George,  and  It  had  afterwards  turned 
out  differeiUly,  It  would  not  be  anffldent  to 
prove  frand.  Because  the  old  mui  might 
very  reasonably  have  agreed  to  a  different 
proposition  wbok  he  and  George  met  Bnt 
Stafford's  testimony  does  not  prove  that  a 
proposition,  differokt  timn  the  one  wbldk  the 
old  man  bad  made  to  Geo^  waa  actoally 
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carried  Into  the  deeO.  He  Mys  Qie  old  man 
told  him  that  George  had  agreed  to  deed 
the  land  back  to  him,  bnt  be  does  not 
say  that  he  told  blm  what  hb,  the  old  man, 
had  agreed  to  do  vlth  It  after  he  got  It 
So  mvxSi  of  the  agreonent  as  the  old  man 
told  him  George  was  to  perform  was  In  fact 
performed,  but  what  the  old  man  was  to  do 
was  not  apparently  made  known  to  Stafford. 
So  that,  what  the  old  man  told  him  George 
had  agreed  to  do  la  altogether  consistent  with 
what  his  uncle  Joe  told  blm  had  actually 
been  done.  George  did  reconvey  to  him 
the  land,  Just  as  the  old  man  said  he  had 
agreed  to  do.  But  la  It  unreasonable  to  sup- 
pose that  the  old  man  purposely  withheld 
from  his  grandson  information  respectiiig 
the  disposition  which  he  was  to  make  of  the 
land  after  it  was  reconveyed  to  blm?.  I 
think  not,  because  he  knew  It  would  cause 
dissatisfaction  among  bis  other  children,  as 
soon  as  It  became  known  to  them.  Again, 
If  the  sons  had  planned  to  decelTo  tbelr  fa- 
ther, why  did  they  not  send  Stafford  and  his 
wife  away  from  the  bouse  on  the  day  the 
alleged  fraud  was  consummated,  rather 
than  on  the  day  before,  when  the  agreement 
was  madef  They  were  at  home  on  the  29th 
of  May. 

In  1904  the  old  man  bad  oonyeyed  all  his 
land  to  his  son  George,  and  there  was  a  Ut- 
terly  contested  suit  then  pending  to  have 

the  deed  set  aside,  and  depositions  of  nmny 
wltnetees  had  been  taken.  It  was  a  doubt- 
ful contest,  and  no  one  could  anticipate^  the 
outcome  of  it  Now,  does  It  comport  with 
good  reason  to  say  that  George  had  consent- 
ed to  surrender  that  contest  and  reconyej 
all  the  land  to  his  father,  for  no  other  con- 
sideration than  that  he  should  receive  an 
equal  share  In  the  land  with  the  other  chil- 
dren? I  think  not  He  knew  he  would  cer- 
tainly get  that  much  by  Inheritance,  In  case 
the  deed  8lu)uld  be  declared  void.  Because, 
if  the  old  man  was  Incapable  of  disposing  of 
his  i^operty  by  making  an  unequal  division 
of  It  in  George's  favor,  he  was  equally  In- 
capable Qt  making  any  kind  of  disposition  of 
It,  dther  by  deed  or  will,  which  w;onld  <^ 
erate  to  defeat  his  Inheritance. 

The  inrevloualy  expressed  intention  of  Uie 
old  man  to  make  all  his  children  equal  in 
tbe  distribution  of  bis  property  is  not  evi- 
dence to  d^eat  his  deed.  His  Intentlixia 
may  have  changed,  and  the  execution  of 
the  deed  is  the  best  possible  evidence  that  be 
did  change  his  mind.  If,  In  fact,  he  ever  In- 
tended to  make  them  equaL  That  Mr. 
Hlnchman  was  easily  influenced,  and  could 
have  been  unduly  influenced  by  tbe  persua- 
sions of  his  two  sons,  does  not  prove  that  he 
was,  in  fact  unduly  Influenced  by  th^  to 
make  the  deed.  We  repeat,  the  law  does  not 
infer  fraud  from  mere  opportunity  to  com- 
mit it  The  proof  In  this  case  rises  no  high- 


er than  to  show  t^portuiity  to  oouunlt  fraud. 

Two  deeds  were  executed  on  the  29th, 
one  to  Mr.  Hlndmuui  and  the  other  by  blm. 
One  was  adknowledged  by  him,  and  tbe  other 
by  Us  son  George.  The  notary  testlfles  tbat, 
while  he  was  writing  oat  the  certiflcata  of 
Geo^s  acknowledgment,  tite  old  man  was 
looking  over  the  otiier  deed.  He  was  an  In- 
telligait  man,  and  tbe  presomption  is  that 
he  read  It  It  Is  not  necessary  tiiat  it  should 
have  been  read  to  him.  Again,  If  tbe  sons 
were  engaged  In  a  game  of  fraud,  it  Is  not 
to  be  presumed  that  tbey  took  the  notary 
into  their  confidence;  neither  is  it  reasonable 
to  suppose  that  they  would  have  undertaken 
it  in  his  presence.  There  was  too  much  risk 
of  Its  discovery. 

Much  probative  force  seems  to  'be  given, 
in  the  majority  opinion,  to  the  letters  writ- 
ten by  Joe  to  his  sisters,  pending  the  suit 
between  the  old  man  and  George,  concerning 
the  view  Joe  then  had  as  to  tbe  old  man's 
mental  condition,  and  also  as  showing  de- 
ception and  fraud  on  his  part  His  conduct, 
in  that  regard,  was  certainly  not  commend- 
able, nor  even  excusable.  But  he  was  then 
seeking  to  enlist  tbe  sympathy  and  assist- 
ance of  his  sisters,  in  a  suit  against  George, 
which  he  was  prosecuting  under  power  of  at- 
torney from  his  father.  The  old  man  was 
then  living,  and  none  of  his  children  had  any 
kind  of  Interest  In  his  lands  of  which  they 
could  be  defrauded.  While  the  old  man  lived 
they  could  have  no  estate  in  his  land.  And, 
even  If  Joe  did  deceive  his  sisters,  it  does 
not  prove  that  he  deceived  his  father  into 
making  the  deed.  But  whatever  effect  Joe's 
conduct  might  have,  as  proof  of  his  own  bad 
faith,  it  cannot  be  read  as  evidence  against 
George.  It  was  a  transaction  between  other 
parties,  and  the  familiar  maxim,  "res  inter 
alios  acta  alterl  nocere  non  debet"  applies. 

I  am  (dearly  of  tbe  opinion  that  the  evi- 
dence Is  wholly  insnfadoit  to  overcome  tbe 
legal  presnmiftions  that  James  H.  Hlncbmaa 
was  capable  of  executing  the  deed,  and  tbat 
its  ezecuUffli  was  nnattoided  with  frand. 
On  the  contrary,  every  fact  provoi.  In  rela- 
tion to  Uie  execution  of  the  deed.  Is  prafect- 
ly  oonslstent  with  fair  dealing.  It  became 
known,  as  soon  as  the  deed  was  made,  how 
the  old  man  bad  disposed  of  his  property; 
he  lived  for  nearly  four  months  thereafter, 
and  plaintiff  made  no  effort  to  take  and  pre- 
serve his  testimony. 

In  conclusion,  it  aiq^ears  that  the  suit  of 
James  H.  Hinchman  against  George  Hlnch- 
man was  settled  and  dismissed,  in  consider- 
ation of  the  deed  which  the  majority  opinion 
bolds  to  be  void.  Is  it  not  exceedingly  un- 
fair to  George  Hlnchman  to  declare  this  deed 
void,  and  not  restore  him  to  his  r^ts  as 
th^  were  before  that  suit  was  dismissed? 
The  parties  should  be  placed  in  statu  quo, 
but  how  can  that  be  done?  Is  there  not 
great  danger  that  the  decision  of  this  court 
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may  c^eiate  to  do  bim  an  Irreparable  In- 
jDstloaT    I  would  affirm  tbe  decree. 

BOBINSON,  J.  (dlsaentingl.  Tbe  deci- 
sion of  tbe  majority  meets  an  ompbatic,  bat 
reapeetful,  dissent  on  mj  part.  It  Is  totally 
at  Tariance  wltb  principles  ennndated  In 
Bnekcv  Bockey,  88  W.  Ya.  168,  18  H.  B. 
383;  DebLplabi  t.  Qnibb,  44  W.  Ta.  613,  30 
S.  B.  201,  67  Am.  8t  Rep.  788;  Famswortb 
T.  Noffslnger,  46  W.  Va.  410,  33  S.  B.  246; 
Teter  v.  Teter,  60  W.  Va.  449,  53  S.  B.  779; 
Woodvllle  T.  Woodville,  63  W.  Va.  286,  60 
S.  B.  140;  Black  t.  Post,  67  W.  Va.  253,  67 
S.  B.  1072,  and  otber  cases.  Tbe  evidence 
In  the  case  does  not  OTertbrow  tbe  presump- 
tion In  favor  of  tbe  mental  competency  of 
tbe  grantor  In  tbe  deed.  Nor  does  it  snc- 
cessfnlly  assail  the  deed  as  one  secured 
through  fraud  or  nndne  influence.  It  is  use- 
less to  mention  slgniflcant  features  of  tbe 
testimony  not  discussed  In  the  majority 
o[^nlon.  To  say  tbe  least,  tbe  erldence  Is 
conflicting  along  every  line.  Different  minds 
might  draw  different  conclnslons  from  it 
An  able  and  cautious  chancellor  has  passed 
on  It  A  well  known  and  salutary  rule  for- 
bids that  bis  finding  and  tbe  decree  made 
thereon  be  overthrown. 


TAYLOR  T.  BTJFFAIiO  COT.T.TBRTBS  Cat 
(Supreme  CSourt  of  Appeals  of  West  ^^nia. 

April  29,  1913.) 

1.  GonraAOTs  (|  147*)— Cobstbtjotion— In- 
mtnoN. 

Id  construing  the  provisions  of  a  contract 
In  an  effort  to  aacertaiD  the  true  intent,  mean- 
ing, and  purport  thereof,  courts  will  and  must 
alws  examine  the  contract  la  its  entirety,  or 
■neb  parts  thereof  as  may  disclose  or  tend  to 
^sdose  the  object  and  purpose  sought  to  b« 
attained  by  the  parties  thereto. 

[Bd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  7S0.  743;  Dee.  Dig.  »  147.*] 

2.  COHTBACTB  (|  lB«*>-OoicBTBuanoii— Gmt- 

EStAL  TEEUS. 

Where  a  particular  purpose  is  sought  by  a 
contract  and  tbe  language  pertalniag  thereto 
is  dear  and  certain,  no  general  terms  used 
therein  will  extend  the  meaning  thereof  beyond 
the  intent  and  purpose  so  definitely  expressed. 

[fijd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  S  737;  Dec  Dig.  1 166.*] 

3.  CoirrBACTB  ({  147*)— ComiBvoTiOH— In- 
TKimon. 

Tbe  court  should  regard  the  obvious  Intent 
and  dedgn  of  the  parties,  and  the  object  to  be 
attained  by  them,  as  well  as  tbe  language  of 
tbe  ioBtrument  itself. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  780,  748;  Dec.  Dig.  {  147.*] 

(A4ditionia  iSTylla&M  by  Editorial  BtaffJ 

4.  HlRBS  AND  MimRALB  ({  70*)  —  MlRIHO 

IJCASB— ConetBUcnoN. 

Under  a  mining  lease,  which,  In  the  first 
(danae,  spei^eally  described  the  property  leas- 
ed, and  in  a  aobsequent  clause  reserved  to  the 
owner  of  an  Interest  In  soch  property  a  6  per 


cent  interest  in  the  "property  or  lease  here- 
in demised,  contracted,  and  described,"  which 
interest  should  be  held  in  the  nature  of  paid-up 
and  nonassessable  stock  in  the  lessee's  com- 
pany, which  stock  should  be  evidoiced  by  6  per 
cent  of  every  Issue  of  capital  stock  of  the 
company,  sudi  owner  was  entitled  to  6  per 
cent,  only  oi  the  stock  issued  under  authority 
vested  in  tbe  company  at  the  time  of  contract- 
ing, and  not  to  any  part  of  stock  issued  under 
authority  subseqaently  regularly  acquired  from 
the  state  after  the  company  had  acquired  valu- 
able mining  property  other  than  that  covered 
by  the  lease. 

[Bd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  IS  102-107;  Dec  Dig.  | 
70.*] 

Appeal  from  Circuit  Court,  Mingo  County. 

Action  by  H.  N.  Taylor  against  the  Buffalo 
Colllerlea  Company.  From  a  Judgment  for 
defendant,  plaintiff  appeals.  Modified  and 
affirmed. 

G.  R.  C.  Wiles,  of  Williamson,  and  Camp- 
bell, Brown  &  DavlSi  of  Huntington,  for  ap- 
pellant  Stokes  &  Bronson,  of  WlUiamson, 

for.  appellee. 

LZNCH,  J.  Tbe  bill  in  this  cause  was  dis- 
missed by  tbe  circuit  court  upon  defendant's 
demurrer  thereto.   Plaintiff  appeals. 

His  right  to  relief  is  based  upon  a  con- 
tract between  him  and  Leftwich  (who  is  not 
a  party  and  apparently  not  Interested)  and 
tbe  Buffalo  Collieries  Company,  dated  August 
8, 1003.  It  is  unnecessary  to  quote  more  than 
^wo  clauses  of  tbe  contract,  tbe  first  and  tbe 
thirteenth,  because  they  sufiiclently  express 
tbe  true  intent,  meaning,  and  purpose  there- 
of, so  far  as  necessary  to  the  proper  determi- 
nation of  pialnttff'a  right  to  tbe  relief  sought: 

"First  That  in  consideration  of  the  terms, 
conditions,  and  stipulations  hereinafter  set 
out  to  be  kept  and  performed  by  the  partlef 
hereto  respectively,  the  parties  of  the  first 
part  do  hereby  let  and  lease  to  the  party  of 
the  second  part  with  tbe  consent  of  the  Buf- 
falo Land  &  Coal  Company,  which  said  con- 
sent is  hereto  attached,  as  part  of  this  lease^ 
the  exclusive  right  and  privilege  of  mining, 
shipping,  and  selling  all  the  coal  on,  under, 
and  from  the  premises  hereinafter  described 
(800  acres),  together  with  the  privilege  of 
manufacturing  col^  and  all  other  by-prod- 
ucts of  coal  on  and  from  said  premises,  for 
a  term  of  60  years,  or  until  all  the  mer- 
chantable ooal  on,  in,  and  under  said  land 
shall  have  been  mined  and  removed  there- 
from." 

"Thirteenth.  It  la  further  agreed,  stipulat- 
ed, and  understood  by  and  between  the  par- 
ties hereto  that  the  lessors,  Bverett  Leftwich 
and  R.  N.  Taylor,  shall  have  and  do  hereby 
retain  and  resorve  unto  themselves,  their 
heirs  or  assigns,  a  one-tenth  interest  In  and 
to  all  tbe  rights,  privileges,  and  property 
Interest  in  or  pertaining  to  the  property  or 
lease  herein  demised,  contracted,  and  describ- 
ed, which  Interest  shall  be  beld  in  tbe  nature, 
shape,  and  condition  of  paid-up  and  nonas- 
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sesttble  rtoek  In  tbe  leaaeo'a  company,  which 
stock  shall  be  e¥ldenced  b7  cerUflcate  prop< 
erl7  Issued,  executed,  and  signed  by  tbe 
proper  officers  of  said  company,  one-half 
of  the  said  10  per  cent  of  tbe  stock  ot  aald 
company  to  be  Issued  to  each  of  tbe  lessors 
above  named  or  bis  personal  and  legal  teff- 
resentatlTes  separately  and  in  sndi  d»oml- 
natlon  as  be  may  direct;  bnt  In  case  no  such 
direction  be  given  then  tbe  proper  officers 
of  said  company  shall  issoe  to  each  of  the 
lessors  above  named  B  per  cent  of  each  and 
every  lasne  of  stoA  which  may  now  or  here- 
after be  mad^  and  evidence  the  same  by  one 
certificate  for  each  lessor  or  hia  representa- 
ttvee,  as  above,  covering  his  said  6  per  cent 
of  said  sto<ft  Issoed,  whether  preferred,  com- 
mon, or  otherwise,  and  whenever  or  under 
whatever  circumstances  said  company,  its 
successors  or  assigns,  may  Issue  any  stock. 
And  whenever  said  company,  its  successors 
or  aaalgnB,  may  Issue  any  stock  of  whatever 
kind,  or  for  whatever  purpose,  10  per  cent 
of  such  sto(^  shall  be  Issued  to  said  lesMrs 
as  above  described,  and  the  said  10  p6r 
cent  shall  be  paid-up  and  nonassessable 
stock,  wifhoat  coat  to  or  chai^  upon  the 
said  lessen*  above  named  or  ttieir  r^re> 
sentatives;  and  Uie  Holders  of  the  nonas- 
sessable stock  herein  provided  for  shall  be 
entitled  to  th^  pro  rata  mi^dends  as  are 
other  stockholders." 

By  its  articles  of  Incorporation  and  cbac^ 
ter,  defendant  ms  authorised  to  issue,  and 
subsequent  to  its  organization  did  issue,  1,- 
000  shares  of  its  capita!  stock,  of  the  par 
value  of  ^  per  ahare,  and  distributed  the 
same  to  Its  stockbolders  in  the  proper  pro- 
portions, Induding  the  plaintiff,  to  whom  it 
issued  B  per  cent  thereof  or  50  shares.  Of 
this  plaintiff  does  not  complain.  Some  time 
tbereaftor  he  sold  and  assigned,  in  Oie  usual 
manner,  me  certlflcate  thereof  so  delivered 
to  him. 

Tbe  gravamen  of  the  compilaint  allied  by 
the  bill  Is  that  from  time  to  time  thereafter, 
and  without  plaintiff's  knowledge  until  with- 
in a  few  months  before  the  Institution  of  the 
salt  def^dant  obtained  from  the  state,  by 
tbe  regular  method,  authority  to  Increase  its 
capital  stock  to  a  msxlmiim  of  9SOO,000,  and 
that  pursuant  thereto,  it  did  Increase  the 
same  from  $50,000  to  or  near  the  authoriced 
maximum  limit  5  Per  cent  of  wblch.  though 
demanded  by  bim,  It  has  failed  and  refused 
to  issue  to  him,  whlcdi  be  claims  under  the 
provlsiona  of  tbe  thlrteenOi  danse  of  the 
contract  As  incident  to  the  rights  thus  as- 
serted, plalntUE,  by  Uie  bill,  further  com- 
plains of  defendant's  denial  of  tike  privileges 
legally  due  Mm  as  one  of  its  stockholdera 
He  admits  that  defendant  has  sucrassfnlly 
conducted  Its  corporate  business,  has  acquire 
ed  and  ia  operating  mining  leases  on  lands 
other  ttian  Uiose  leased  to  It  by  himself  and 
Leftwlch,  "and  has  lately  acquired  and  is 
now  the  ownw  of  large  holdings  of  valuable 
real  estate  porduusd  from  the  profits  made 


In  ita  said  business  of  mining  and  shipping 
coal,  •  •  •  and  has  mads  large  dlvl* 
dends  and  iffoflts,"  In  whicli  it  reuses  lilm 
any  participation  under  the  contract  as  he 
Interprete  it  7%e  relief  sought  ia  a  decree 
requiring  defendant  to  issue  to  him  6  per 
cent  in  vatne  of  die  shares  issued  it  In 
ensesB  of  the  first  issue  of  1,000  dkarey,  and 
to  accord  to  him  all  the  rights  and  privileges 
of  a  stocddiolder  therein,  and  for  discovery 
and  an  accounting. 

[1,t]  Tbe  provisions  of  danse  18  are.  it 
la  true,  comprehensive  and  eiQ)llcit  and,  oa 
a  cursoty  examination,  seem  to  sustain 
plaintiff's  dalm  to  relief.  But  when  care- 
fully examined,  and  tested  by  the  canons  of 
coDstrnctlon  applicable  alike  to  all  contracts 
whatever  their  purpose  or  character,  the 
proper  conclusion  accords  with  the  mUnga  of 
the  circuit  court  on  the  demurrer  to  the  bill. 
As  Is  said  in  Natural  Qas  Co.  v.  Oil  Co..  56 
W.  Ya.  402,  40  S.  E.  548:  "When  a  con- 
tract is  made  for  the  aecomidisbment  of  one 
main  purpose,  as  is  usually  the  case,  it  Is 
necessarily  the  purpose  of  both  parties,  the 
thing  on  which  thdr  mbids  met  and  as  to 
wblch  they  are  in  perfbct  accord;  and  every 
prorlatcm  of  tbe  contract  must  be  read  in  tiie 
light  of  such  purpose.  In  other  words,  the 
whole  Instrument  must  be  considered  la 
seekli^  ite  true  meaning.**  See,  tiao,  Mlo* 
Ing  Go.  V.  Fuel  Ca.  60  W.  Va.  47,  70  S.  E. 
857;  Lnmber  Go.  v.  Wilson.  69  W.  Va.  588,72 
S.  B.  651;  Johnson  v.  Welch,  42  W.  Ya.  18,24 
S.  B.  685;  Hurst  v.  Hurst  7  W.  Ya.  289;  OU 
Co.  v.  Knox,  68  W.  Ya.  S62, 365,  69  S.  G.  1020; 
Coal  Co.  V.  Goal  Co.,  67  W.  Ya.  508,  515, 
68  S.  E.  124.  "Whrae  a  parttcular  purpose 
is  to  be  accomplished,  and  the  languid 
which  expresses  It  Is  clear  and  certain,  do 
general  words  used  in  the  same  agreement 
shall  extend  the  meaning  of  the  parties." 
Bloss  V.  Plymale,  S  W.  Ya.  393, 100  Am.  Dec 
752;  Ice  Ca  T.  Ice  Co.,  99  Ya.  245.  87  &  E. 
851;  Glenn  t.  Building  Co..  89  Ya.  696,  40 
8.  B.  25;  8  Cyc.  679,  584,  687.  Measured 
by  Uiese  principles,  established  this  court 
and  in  accord  with  our  views,  Is  plaintiff's 
Interpretation  of  the  contract  under  con- 
sideration Uie  proper  interpretation  thereof? 
The  answer  to  this  Inquiry  finally  detti^ 
mines  the  Issues  between  the  parties  to  Qu 
controversy. 

[I]  Plaintiff's  contention  is  that  by  clause 
18,  he  la  entitled  to,  and  has  the  equltaUe 
right  to  compel  defradant  to  Issue  to  him, 
a  definite  percentage  of  tte  caidtal  stodc, 
whenever  or  for  whatever  purpose  or  char 
acter  Issued,  whethw  Issued  for  operationB 
on  the  pronlses  leased  by  him  and  Leftwlch, 
or  by  others  with  whom  in  whose  lands 
or  the  coal  thereunder  the  plaintifl  lias  not 
and  possibly  may  never  have  any  Interest 
or  claim— a  right  without  limit  In  duratiOD, 
except  perhaps  by  the  dissolution  or  tosolv- 
ency  of  the  corporation.  Of  course,  ooor^ 
cannot  nor  do  they  attonpt  to,  dttiw  make 
oontraeta  lor  partlaa  compatMit  to  transact 
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basbiesB  for  UtenuwlTeB,  or  rtiHere  them  £rom 
self-imposed  imprudoit  agreements,  except 
where  firand  Is  charged  and  clearly  estab- 
lished. Tbcv  seek  only,  by  fixed  and  definite 
roles,  to  ascertain  and  declare,  not  whether 
the  terms  of  the  contract  are  pmdent  or  im- 
prudent, bat  what  the  actual  terms  of  their 
agreepkent  are,  and,  when  thus  determined, 
to  enforce  them  according  thereto. 

[41  With  this  purpose  In  view,  it  ia,  as 
heretofore  stated,  necessary  to  constrae 
dianse  13  in  connection  with  the  first  clause, 
becsme  tiiereby  the  parties  identify  or  pro- 
vide means  for  identification  of  the  property 
to  which  the  agreement  relates,  and  to  which 
idause  IS  refers.  The  latter  states  with  pre- 
dston  that  "it  is  further  agreed,  stipulated, 
and  nnderstood  by  and  between  the  parties 
hereto  that  the  lessors,  Everett  Leftwich  and 
B.  N.  Taylor,  shall  have  and  do  hereby  re- 
tain and  reserve  unto  themselves,  their  heirs 
and  assigns,  a  one-tenth  InterMt  in  and  to  all 
the  rights,  privileges,  and  property  inter- 
est in  or  pertaining  to  the  propertv  or  leaae 
herein  detniaed,  contracted,  and  detcribed"— 
thus  clearly  limiting  the  application  of  the 
otherwise  general  and  comprehensive  sub- 
seqaent  provisions  thereof  to  the  particular 
property  forming  the  subject-matter  of  the 
entire  contract  This  limitation  is  further 
prescribed  by  the  additional  provision  that 
the  one-tenth  "interest"  in  "the  rights,  prlv- 
llegee,  and  property"  therein  "demised,  con- 
tracted, and  described"  "shall  be  held  in  the 
nature,  shape,  and  condition  of*  paid-up  and 
nonassessable  shares  in  each  and  every  is- 
sue of  the  capital  stocb:  of  the  company,  of 
whatever  character,  for  whatever  purpose, 
or  whenever  Issued,  pertaining,  not  generally 
to  all  the  property  thereafter  acquired  by  it, 
bnt  specifically  to  the  property  which  the 
contract  definitely  describes,  and  to  which  Its 
application  is  thereby  confined.  This  is  a 
reasonable  construction  thereof,  and  the  one 
apparently  flist  adopted  by  the  plaintiff,  be- 
canse  he  delayed  assertion  of  any  claim  to 
or  share  in  the  authorized  increase  from 
Febmary.  1907,  the  date  when  authorized, 
ttie  certificate  for  which  was  promptly  re- 
corded In  the  proper  office  of  Mingo  county, 
until  June,  1910.  This  delay  he  seeks  to  ex- 
cuse by  an  indefinite  statement  that  he  "has 
lately  discovered"  the  authority  thus  acquir- 
ed by  the  defendant  As  further  evidence  of 
an  intent  snffidently  expressed  in  the  lease, 
that  the  interest  of  the  plaintiff  should  be 
limited  to  the  demised  premises,  the  con- 
tract provides,  in  addition  to  clause  18,  for 
a  rental  of  id  cents  per  ton  and  a  minimum 
royalty  of  $5,000  annually.  Any  other  con- 
stmctlon  or  interpretation  of  these  provl- 
dons  Is  not  only  nnreasonable,  but  In  viola- 
tion of  the  established  rules  therefor  previ- 
ously annonnced  herein,  as  w^l  as  in  confilct 
with  the  real  pnipoee  expressed  In  the  agree- 
ment 

Not  baviiw  asked  and  not  granted  leave 


to  amend  his  bill  before  final  decree,  and 
asking  it  now,  the  decree  of  the  circuit  court 
Is  to  that  extent  modified,  and,  as  so  modi- 
fled.  It  is  aflOnaed. 


AXiLEN  V.  STATB. 
(Supreme  Court  of  Georgia.   Aug.  12,  1018.) 

(BiiUa^  h/  the  Oowri.) 
L  Gbimxhai.  l4Aw(9  e08*)  — OOHTIiroAIlOB  — 

Denial  or  Motion. 

It  does  not  appear  that  there  was  any 
abase  of  discretion  in  overruling  a  motion  for 
a  continuance  in  the  present  case,  there  being 
no  showing  on  the  part  of  the  movant  that  tbe 
absent  witness  resided  in  the  county  In  which 
the  case  was  pending,  or  even  in  this  state. 
Motions  for  a  continuance  are  peculiarly  with- 
in tbe  discretion  of  the  trial  court,  and  that 
discretion  wUI  not  be  controlled  by  this  court, 
unless  it  has  been  manifestly  abased.  Hardy 
V.  State,  117  Ga.  40,  4S  S.  B.  434. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law.  Gent  Dig.  H  1848-1881;  Dee.  Dig.  1 
«03.*] 

2.  CBnanAL  LAW  (i  7*B«)— iNsranoxioNS— 

BXPBKaSZOH  OF  OPUflOIT. 

The  court  did  not  err  in  charging  the  jury 
that  "in  prosecutions  for  rape  the  fact  that  tbe 
woman  made  complaint  soon  after  the  assault 
took  place  is  evlaenee,  but  the  particulars  of 
the  complaint  cannot  be  gone  into."  This  was 
a  statement  of  a  general  legal  principle,  and 
did  not  amount  to  an  expression  of  an  opinion 
on  the  facts  of  the  instant  case.  Nor  was  it 
unauthorised  by  the  evidence  in  tbe  case. 

[Bd.  Note.— F(Hr  oUier  cases,  see  Criminal 
Liw,  Cent  Dig.  Jl  ITSClTgo,  1764,  1768, 
1750,  1769;  Dec  Kg.  |  762.*] 

3.  RumcnNCT  of  Evidence. 

There  was  sufficient  evidence  to  authorize 
the  verdict  of  the  jury :  and  that  verdict,  hav- 
ing received  the  sanction  of  the  trial  Judge, 
wQl  not  be  disturbed  here. 

Error  from  Superior  Court,  Fayette  Coun- 
ty; R.  T.  Daniel,  Judge. 

Bob  Allen  was  convicted  of  crime,  and 
brings  error.  Affirmed. 

W.  B.  Hollingsworth  and  J.  W.  Culpepper, 
both  of  Fayetteville,  for  plaintiff  In  error. 
E.  H.  Owen,  Sol.  Oen.,  of  Zebulon,  and  T.  S. 
Felder,  Atty.  Geu.,  for  the  State. 

-  BECK,  J.  Judgment  affirmed.  All  tbe 
Justices  concur. 


LYNN  V.  STATE. 
(Supreme  Court  of  Georgia.    June  13,  1913.) 

(ByUahua  by  the  Court.) 

1.  Oband  Juby  (S  7*)  —  Obganization  —  Va- 
lidity. 

By  the  act  approved  August  18,  1011  {Acta 
1911,  p.  81),  creating  the  Dublin  judicial  circuit, 
four  terms  of  court  were  created  for  Laureus 
county,  namely,  January,  A_prll.  July,  and  ^^o- 
yember.  and  it  is  provided  in  this  act  that  ttie 
grand  juries  of  the  counties  of  the  circuit  ahalt 
not  be  convened  except  for  the  spring  and  fall 
terms  of  tbe  court  unless  in  the  discretion  of 
the  presiding  judge  it  shell  be  deemed  expedimt 
to  call  a  special  session  of  the  grand  jury  at 
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soBe  other  tenn.  At  the  dose  of  tlifi  October 
term,  1912,  of  the  Baperior  court  of  LaureoB 
County  the .  pcesldiiu  judge  drew  the  required 
number  of  namu  oTperaons  to  serve  as  grand 
jurors  at  the  January  term,  1913,  of  the  su- 
perior court  Before  any  indictment  was  re- 
turned asainst  them  the  defendants  challenged 
the  array  of  giud  iurora,  for  the  alleged  rea- 
son that  they  could  only  be  convened  legally 
at  the  April  and  October  terms  of  the  court. 
A  demurrer  was  filed  to  the  challenge  to  the 
array,  which  was  sustained  by  the  courL  Aft- 
«r  indictment,  and  before  arraignment,  the  de- 
fendants filed  a  plea  In  abatement,  substantially 
on  the  same  grounds  as  set  out  in  the  chal- 
lenge to  the  array.  A  demurrer  was  likewise 
filed  to  the  plea  In  abatement,  and  sustained  by 
the  court  Meld,  that  the  court  did  not  err  in 
sustaining  the  demuri^s. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury, 
Cent  Dig.  81  2.  16,  21 ;  Dec  Dig.  |  7.*] 

2.  Jury  (|  66*)  —  Panel  — Joiht  Cbiminxl 
Tbial. 

Where  two  persons  are  jointly  Indicted  for 
murder,  and  a  panel  of  48  jurors  Is  put  upon 
them  as  trial  jurors,  and  they  elect  to  be  tried 
together,  they  cannot  demand  a  panel  of  96 
jurors  from  which  to  strike. 

lEd.  Note.— ror  other  cases,  see  Juiy,  Cent 
Dig.  II  283-290,  306;  Dec.  Dig.  }  66. 

3.  Ceiminal  Law  (|f  422,  763.  T64,  1173*)— 
Homicide  ({|  144,  301*)  —  Appbae.  —  Habu- 

LES8  BbBOB— iNBTBnCTIONft— MOTTVE— CbBD- 

iBiuTT  OF  WiTirassKa— Evidence. 

The  court  did  not  err  In  refusing  to  give 
tile  jurr  the  written  requests  to  charge  as  con- 
tained fn  the  third,  fourth,  fifth,  and  sixth  divi- 
sious  of  the  opinion. 

[Ed.  Note.— For  otber  cases,  see  Criminal 
Law.  Cent  Dli.  »  984-988.  1781-1748C  1752, 
1768^  1770,  8lS4-«168:  Dec.  Dig.  H  763. 
764,  1173^  Homicide,  Cent  Dig.  ||  261, 
624,  633;  Dec  Dig.  iri44,  801.*) 

4.  Cbiuinaz.  Law  (||  779*)— Oonbpieact 
—  CiBcmuTAnriAL  Evidence  —  Ihsxbuo- 

TION& 

The  instruction  contained  in  the  seventh 
divirioQ      the  opinion  was  not  erroneous. 

(a)  A  conspiracy  may  be  shown  by  circum- 
stantial evidence,  as  well  as  direct  testimony. 

(b)  That  there  was  no  conspiracy  charged  in 
terms  in  the  bill  of  indictment  between  toe  de- 
fendants jointly  indicted  does  not  make  the 
giving  of  a  correct  inatruction  to  the  jury  on 
the  subject  of  conspiracy  error,  where  there 
is  evidence  to  autboiize  such  a  charge. 

[&d.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  H  1012-1017,  1858;  Dec  Dig. 
81  4^7,  779.*]  . 

6.  CamiNAi.  liAW  (8  695^.  New.  vol.  17  Key- 
No.  Series)— Witnesses  ^  87*)— Cohfeten- 
CT— Tbial^Bkoeption  oe  Bvidbnob— Bui.- 

INO. 

Where  objection  Is  made  to  the  admissi- 
bility of  testimony,  and  the  court  does  not  rule 
upon  the  objecticm,  but  the  testimony  is  allow- 
ed to  go  to  the  JniT.  the  failure  ox  the  court 
to  rule  upon  the  evidence  under  the  facts.  Is 
equivalent  to  overruling  the  objection. 

(a)  That  a  witness  did  not  hear  all  of  the 
conversation  between  two  defendants,  jointly 
indicted,  and  about  wUdi  be  is  asked  to  testf- 
ty,  is  no  ground  of  objection  to  his  stating  so 
much  of  it  as  he  did  hear. 

[Ed.  Note.— For  other  cases,  see  ^tnesses. 
Cent  Dig.  II  80-87 ;  Dec  Dig.  |  87.*] 

6.  Cbikxnal  Law  ^  427*)— BTUiaROE— CoK- 

SFIBACT. 

Where  two  persona  are  jointly  indicted  for 
murder,  and  the  state  relied  largely  upon  cir- 
cumstantial evidence  for  conviction  and  the  ex- 
istence of  a  ponqdvacy  to  commit  the  murder, 


It  was  not  error  to  admit  the  following  letter 
to  the  deceased  in  evidence  (whi(A.  according 
to  admission  of  counsel  for  defendants  in  open 
court,  was  written  jointly  by  the  defendantE), 
as  tending  to  show  a  conspiracy  between  them: 
"DubUn,  Ga.  Dec.  13th  1912.  Uncle  Frank 
Hightower  Alonxo  and  the  children  is  plan- 
ning to  go  and  getting  ready  to  go  to  Wilks  Co 
next 'Tuesday,  they  will  be  gone  thre^  daj-s 
you  dont  know  how  desolate  It  is  out  here  when 
me  and  the  baby  is  left  alone.  We  cant  ail 
leave  on  account  of  our  stock.  We  have  plenty 
of  lightwood  ready  cut  You  can  come  in  your 
wagon  every  day  and  get  a  load  I  will  give 
you  a  good,  good  good  dinner.  Please  c<Hne 
visit  me  in  my  loneliness.  You  will  never  re- 
gret the  time   Alice  Lynn  B  6  Dublin,  Ga." 

[Ed.  Note— For  other  case^  see  Criminal 
I^Wj^Gent  Dig.  ||  1012-im;  Dec  Dig.  8 

7.  WiTNBsaES  (88  274.  355*)— Cbiminai.  Law 

<8  1169*)  —  EVIDBHOB  —  CHAUCnB  OW  DE- 
FENDANT—COMPErBNCT  or  WiTHESSBS— AP- 
FE.AL, — H ABMLESe  EBBOB. 

A  witness  was  called  by  the  defendant  for 
the  purpose  of  proving  his  general  good  charac- 
ter. On  direct  examination  he  testified  that 
he  did  not  know  the  del^dant's  general  char- 
acter; that  all  he  knew  was  personal.  The 
court  declared  Ae  witness  incompetent  and  be 
withdrew  from  the  witness  chair.  Subsequent- 
ly the  state  asked  leave  to  put  the  witneos  bade 
on  the  stand  as  defendant's  witness  and  croo- 
examlne  him,  which  was  allowed  to  be  done  by 
the  court  The  witness,  over  objection  of  de- 
fendant 8  counsel,  testified  in  answer  to  a  ques- 
tion from  state's  counsel:  "I  have  heard  him 
[the  defendant]  use  words  that  carried  with 
them  a  meaning  which  implied  a  threat  on  his 
[Davis',  a  third  person]  life."  Beld,  that  this 
was  error,  but  under  the  facts  of  this  case  will 
not  require  a  new  trioL 
FEd.  Note.— For  other  cases,  see  Witnesses, 

^i'^^'-  Criminal  Law,  Cent  Dig.  H  7^ 
3088,  3130,  3137-8143;  Dec  Dig.  |  11B9.*] 

8  VBBDICT  SUBTAINBD— No  EEBOB. 

The  evldenoe  is  sufficient  to  authorise  the 

verdict 

Error  from  Superior  Court.  Laurens 
County;  K.  J.  Hawkins,  Judge. 

A.  L.  Lynn  was  convlcteS  of  muzder,  and 
brings  error.  AffinnedL 

Davis  &  New,  of  Dnblin,  for  j^ntlfT  In 
error.  B.  L.  Stephens.  SoL  Gen.,  of  Wrlghts- 
vllle,  J.  S.  Adams  and  Davis  &  Stnrgis,  all 
of  Dublin,  and  T.  S.  Felder,  Atty.  Gen.,  for 
the  Stat& 

HILL,  J.  At  the  Janoaxy  term,  lOiS,  of 
the  superior  court  of  Laurens  connty,  A.  L. 
Lynn  and  Alice  Lynn,  his  wife,  were  Jointly 
Indicted  and  tried  for  the  murder  of  P.  H 
Hightower.  The  Jury  rendered  a  veidlct 
finding  tbe  defendant  Alice  Lynn  not  guilty, 
and  the  defendant  A.  L.  Lynn  gull^,  with 
a  recommendatioa  to  life  Imprisonment  in 
the  peoitaktlary.  To  the  Judgment  of  tiie 
court  overruling  his  motion  for  a  new  trial. 
A.  L.  I^nn  excited. 

[1]  1.  One  ground  of  the  amended  motioD 
for  a  new  trial  la  because  the  court  erred  In 
sustaining  a  demurrer  filed  to  the  challenge 
to  the  array  of  grand  jurors  before  they  bad 
returned  a  true  bill  against  the  defendants. 
The  grand  Jnzy  hy  whom  tbe  defendant  was 
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Indicted  was  diawn  at  tbe  r^nlar  fall  term 
of  court,  and  snmiuoned  to  appear  at  the 
next  term,  to  wit,  the  January  term,  when 
they  were  Impanded.  At  that  term  the  de- 
fendant was  Indicted.  He  challenged  the  ar- 
ray on  the  ground  that  the  grand  Jnry  was 
not  a  legal  one.  He  ctmtoided  that  the  pro- 
vision of  the  act  creating  the  Dublin  drcnlt 
(Acts  1911,  p.  82),  which'  proTldes  that  the 
grand  Juries  of  the  counties  of  that  circuit 
"shall  not  be  couTened  except  for  the  spring 
and  fall  terms  of  the  court  unless  in  the 
discretion  of  the  presiding  Judge  It  shall  be 
deemed  expedient  to  call  a  special  session 
of  the  grand  Jury  at  some  other  term,"  was 
nnconstltntional  because  not  uniform  with 
the  practice  in  regard  to  summoning  grand 
Juries  for  each  term  of  court  prescribed  by 
general  laws,  and  also  because  the  grand  Ju- 
ry were  not  called  In  special  session  at  the 
January  term  of  court  in  accordance  with 
that  act.  If  It  were  constitutional.  It  Is  un- 
oeceaaary  to  decide  whether  the  prorlidon  of 
the  act  above  quoted  Is  or  Is  not  constitu- 
tional. In  ^ther  event  the  grand  Jury 
which  Indicted  the  defendant  was  a  legal 
grand  Jury,  and  that  la  all  that  concerns 
him.  Under  the  general  law  provision  Is 
''made  for  having  a  grand  Jury  at  each  term 
of  court.  Penal  Code,  8  823.  If,  therefore, 
the  above-quoted  provision  Is  invalid  and 
should  be  stricken  from  the  act,  under  the 
general  law  a  grand  jury  could  be  drawn  at 
the  foil  term  of  court  and  summoned  for  the 
next  regular  term  thereafter,  to  wit,  the 
January  term.  If,  on  the  other  hand,  the 
provision  of  the  act  above  quoted  should  be 
held  to  be  constitutional,  there  is  nothing  in 
It  which  would  make  the  grand  Jury  ao 
drawn  and  snmmoned  an  illegal  grand  Jury. 
It  declares  that  the  grand  Juries  shall  not  be 
"convened"  except  for  the  spring  and  fall 
terms  of  the  court  unless  In  the  discretion 
of  the  court  it  shall  be  deemed  expedient  "to 
call  a  spedal  session  of  the  grand  Jury  at 
some  other  term."  When  the  presiding  Judge 
drew  a  grand  Jury  at  the  fall  term  of  court, 
and  caused  the  Jurors  so  drawn  to  be  sum- 
moned to  appear  at  the  January  term  there- 
after, and  Impaneled  them  and  caused  them 
to  proceed  to  discharge  the  dutira  of  a  grand 
Jury,  this  was  sufficient  evidence  that  in  his 
discretion  he  deemed  it  necessary  for  the 
grand  Jury  to  be  in  session  at  that  term,  and 
that  he  called  a  special  session  of  the  grand 
Jury  thereat  No  formal  order  or  declara- 
tion further  than  this  was  necessary  for 
that  purpose.  The  act  requires  the  grand 
Jury  to  be  convoied  at  the  spring  and  fall 
terms  of  the  court,  and  leaves  It  to  the  dis- 
cretion of  the  presiding  Judge  to  call  a  spe- 
cial session  of  the  grand  Jury  at  some  other 
term.  It  was  held  In  Tompkins  v.  State,  138 
Ga.  486,  76  8.  B.  694,  that  grand  jurors  who 
had  served  at  one  regular  term  of  the  su- 
perior court  were  declared  by  the  I^^lalature 
to  be  Ineligible  for  Jury  duty  at  the  next  suc- 
ceeding twnh  and  that  under  the  act  creat- 


ing the  Dublin  drcnlt  the  presiding  judge 
could  not  summon  a  grand  Jury  which  had 
served  at  one  regular  tvm  to  serve  at  the 
next  succeeding  regular  term  of  court.  It 
was  suggested  that  probably,  under  the  pow- 
er to  call  a  special  session  of  the  grand  jury 
at  some  other  term,  the  same  grand  jury 
might  be  recalled  at  such  a  term  as  grand 
Juries  could  be  called  in  special  session  un- 
der the  general  law;'  but  what  was  said  in 
regard  to  calling  back  a  grand  Jury  to  serve 
at  two  succeeding  terms  was  not  a  construc- 
tion of  the  entire  provision  of  the  act,  or  a 
declaration  that  it  had  no  meaning  except 
in  regard  to  such  a  situation.  In  the  pres- 
ent case  there  was  no  effort  to  require  a 
grand  Jury  which  had  served  at  one  term  to 
return  and  serve  at  tbe  next  succeeding  reg- 
ular term.  A  new  grahd  Jury  was  drawn  at 
the  fall  term,  and  summoned  to  serve  at  the 
January  term,  and  then  impaneled.  Aa  to 
that  situation,  the  action  of  the  Judge  was  a 
sufBdent  compliance  with  the  provision  of 
the  act  authorizing  him  to  call  a  special  ses- 
sion of  the  grand  Jury  at  the  January  term. 
Thus.  If  the  constitutional  attack  on  this 
provision  of  the  act  should  be  sustained,  un- 
der the  general  law  the  grand  Jury  which  In- 
dicted the  defendant  was  legally  drawn,  sum- 
moned, and  impaneled  at  the  term  when  the 
indictment  was  found.  If  the  provision  of 
the  act  should  be  treated  aa  valid,  what  was 
done  was  a  suffleient  compliance  with  its 
terms,  and  the  grand  jury  Was  a  legal  grand 
Jury.  This  being  ao,  in  either  event  the 
court  properly  refused  to  sustain  the  chal- 
lenge to  the  array  and  the  plea  in  abatement^ 
which  raised  the  same  question. 

[2]  2.  After  arraignment  a  panel  of  48  trav- 
erse Jurors  was  put  upon  the  defendants, 
A.  L.  I^n  and  Alice  Lynn,  and  a  list  of  the 
names  of  the  48  jurors  was  furnished  them, 
and  tbe  court  ordered  the  striking  of  the  jury 
from  the  list  so  furnished.  The  defendants 
objected  to  the  ruling  of  the  court  that  they 
strike  from  the  list  of  48  Jurors,  and  demand- 
ed a  panel  of  96  Jurors  to  be  furnished  them 
before  being  compelled  to  commence  th^ 
strikes.  The  defendant  assigns  error  on  the 
refusal  of  the  court  to  furnish  a  panel  of 
96  jurors.  Insisting  that,  as  there  were  two 
defendants  on  trial  Jointly,  each  defendant  was 
(as  the  court  held)  entitled  to  20  peremptory 
strikes,  and  as  tbe  defendants  were  Jointly 
indicted  and  jointly  on  trial,  they  were  en- 
titled to  a  panel  of  96  Jurors  from  which  to 
commence  striking,  so  that  each  might  have 
bis  or  her  20  peremptory  challenges  with 
knowledge  of  the  personnel  of  the  entire 
panel  of  96.  At  common  law  the  preparation 
of  a  list  of  those  liable  to  be  summoned  to 
aerve  as  Jurors  at  a  succeeding  term  of  court 
was  unknown.  The  sheriff,  coroner,  or  offi- 
cials known  as  "elisors"  had  an  uncontrolled 
discretion  to  summons  such  "good  and  lawful 
mea"  as  they  might  select,  by  virtue  of  a 
writ  of  venire  facias.  This  practice  was  said 
to  have  led  to  abuseSi  mainly  In  *ltadclng; 
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Juries,"  and  blackmailing  dtlzena  1  Thomp- 
son on  Trials,  {  13,  To  prevent  a  recurrence 
of  mis  erll,  statutes  bare  been  passed  In 
nearly,  if  not  all,  American  states,  providing 
for  the  drawing  from  the  Jury  box,  prevlons- 
ly  prepared  by  officials  designated  for  that 
purpose  under  fixed  rules,  at  "a  given  time 
before  the  commencement  of  any  term  of 
court,  or  at  other  stated  periods,  of  a  list  of 
persons,  within  the  county,  or  other  Jorlsdlc- 
tlon.  from  whom  Jurors  are  to  be  summoned." 
Id.  I  — .  Thus,  our  statute  provides  how 
Juries  are  impaneled  to  try  any  person  In- 
dicted for  a  felony:  "When  any  person  shall 
stand  indicted  for  a  felony,  the  court  shall 
have  Impaneled  forty-eight  Jurors,  twenty- 
fbnr  of  whom  shall  be  taken  from  the  two 
panels  of  petit  Jurorai,  from  which  to  select 
the  Juiy.  If  the  Jury  cannot  be  made  up  of 
said  panel  of  forty-eight,  the  court  shall  con- 
tinue to  furnish  panels,  consisting  of  such 
number  of  Jurors  as  the  court,  in  its  dlscre- 
tton,  may  think  proper,  untU  a  Jury  la  ob- 
tained." And  see  section  863.  The  defend- 
ant can  require  no  more  than  the  sbitnte 
grants  to  him.  He  is  granted  a  panel  of  48 
Jurors;  and,  wliUe  two  were  indicted  Joint- 
ly, eadi  bad  the  righ^  as  did  Hie  state,  to  a 
sevraance  on  the  trial,  If  the  election  was 
made.  Penal  Code,  §  995.  Had  the  defend- 
ant elected  to  be  separately  tried,  he  would 
have  had  a  full  panel  of  48  Jurors  from 
whidL  to  strike^  -  Bat  as  he  did  not  elect  to 
sever,  but  to  be  tried  Jointly,  it  cannot  be 
held  that  he  was  entitled,  as  a  matter  of  law, 
to  a  panel  of  96  Jurors.  It  Is  apparent  what 
such  a  ruling  would  lead  to,  if  a  number  of 
persons  were  Jointly  indicted  and  all  the  de- 
fendants elected  to  be  Jointly  tried,  and  each 
Insisted  on  the  rule  contended  for  here.  The 
defendant  is  entitled  to  all  that  the  statute 
grants  to  him,  and  no  more,  and  it  grants 
to  Mm  a  panel  of  48  Jurors,  and  the  right  to 
sever  on  the  trlaL  If,  therefore,  he  was 
,  furnished  a  panel  of  48  Jurors,  as  required 
by  the  statute,  and  he  declined  to  sever  on 
the  trial,  be  luts  been  deprived  of  no  right 
See  Cason  t.  State,  184  Oa.  786  (la).  68  &  E. 
654. 

[3]  3.  Error  is  assigned  because  the  court 
left  off  the  last  clause  of  the  following  re- 
quest to  charge  the  jury :  "Before  there  can 
be  any  conviction  of  murder,  either  express  or 
implied,  malice  must  be  shown  from  the  evi- 
dence. Where  the  state  proves  the  killing,  a 
presumption  of  malice  arises ;  but  where  the 
def«idant  admits  the  killing  vrltb  a  deadly 
weapon,  but  adds  an  explanation  which 
might  negative  malice,  no  presumption  would 
arise  that  the  homicide  was  murder  from 
such  an  admission.  In  other  words,  where 
the  killing  is  shown  the  admission,  and  at 
the  same  time  the  admisdon  is  made  there  Is 
an  oplanation  Justifying  the  def widant.  It  Is 
sdll  necessary  in  order  for  the  Jury  to  con- 
vict, far  the  state  to  prove  malice,  dtber  ex- 
press  or  implied."   The  charge  and  refusal 


to  charge  could  not  have  injuriously  affected 
the  defradant  A.  L.  Lynn.  It  could  only  ap- 
ply to  the  defendant  Alice  Lynn,  who  admit- 
ted the  killing  and  sought  to  Justly  it,  and 
who  was  acquitted  by  the  Jury.  The  state 
did  not  rely  upon  any  confession  of  the  d^ 
fendant  A.  L.  Lynn,  and  he  could  not  there- 
fore be  hurt  by  the  charge  as  ^voi,  and  tbe 
refusal  to  charge, 

4.  It  wad  not  error  to  refuse  to  give  the  fol- 
lowing charge  to  the  Jury :  "Tlie  state  is  not 
compelled  to  show  a  motive  in  order  to  cm- 
Vict  of  murder,  provided  either  express  or 
Implied  malice  is  shown,  but  there  can  be  no 
conviction  of  murder  wltliout  either  the  proof 
of  express  malice,  or  a  presumption  from 
which  malice  can  be  implied,  for  there  is  no 
murder  without  malice,  and  no  malice  with- 
out motive,  and  the  absence  of  the  proof  of 
motive  is  a  strong  circumstance  in  favor  of 
innocence,  and  this  Is  especially  true  where 
the  guilt  of  the  accused  Is  doubtful."  Gamp- 
bell  V.  State,  124  Ga.  432  (5),  435,  62  S.  R  914- 

6.  Error  is  assigned  because  the  court  re- 
fused to  Instruct  the  jury  as  requested  by 
the  defendant  In  writing,  as  follows :  *T  also 
charge  you,  If  you  believe  that  the  deceased 
was  attempting  to  have  carnal  knowledge  of 
Mrs.  A.  L,  Lynn  forcibly  and  against  her  will, 
that  her  husband  A.  L.  Lynn  would  have  been 
Justified  in  MlUng  the  deceased."  The  coart 
did  not  err  in  refusing  to  chai^  as  requested. 
There  was  no  evidence  to  authorize  the 
charge,  nor  was  there  any  evidence  to  show 
that  any  assault  had  been  made  upon  the 
defendant  Mrs,  A.  L.  Lynn,  or  that  her 
husband,  A.  L.  I^nn,  had  killed  the  de- 
ceased to  prevent  an  assault  being  made  up- 
on his  wife.  Her  statement,  not  under  oath, 
that  she  killed  the  deceased  could  not  be  tak- 
en as  evidence  in  favor  of  her  husband.  Ber- 
ry V.  State,  122  Ga.  429,  50  S.  E.  845.  The 
defendant's  whole  defense  was  baaed  on  the 
theory  that  he  was  not  present  at  tbe  killing, 
or  that  he  took  any  part  in  It;  he  soi^bt  to 
establish  an  alibi,  and  to  prove  that  at  tbe 
time  of  the  killing  he  was  at  a  place  other 
than  tbe  scene  of  the  homldde.  The  court 
had  fully  Instructed  the  Jury  as  to  the  right 
of  the  defendant  Alice  Lynn  to  protect  her- 
self from  the  assault  she  claimed  was  made 
upon  her,  but  he  correctly  declined  to  charge 
that  her  husband  would  have  been  Justified 
In  killing  the  deceased  under  these  dream- 
stances,  or  on  the  theory  that  it  was  neces- 
sary for  him  to  kill  the  deceased-to  prevent 
the  assault  from  being  made. 

6.  The  court  did  not  err  in  refusing  to  give 
the  following  request  to  charge  to  the  Jury: 
"I  charge  you,  genfiemen  of  the  jury,  that 
tbe  testimony  of  a  detective  or  person  Inter- 
ested in  the  outcome  of  the  ease,  or  ttiat 
has  any  prejudice  or  hlaa  resting  on  his 
mind  against  the  accused,  ^uld  be  scanned 
with  care.  A  deteettve  or  person  Interested 
in  the  outcome  of  tbe  case  is  not  thereby 
rendered  incompetent  from  testifying,  and  no 
person,  no  matter  how  much  they  are  inter- 
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ested,  m  bow  strongly  they  are  prejudiced, 
or  how  nnwortliy  tb^  are  of  belief,  and 
[are?]  mraely  tta  tbat  reason  rendered  In- 
competent aa  a  witness,  but  their  testimony 
must  be  admitted,  and  their  truthfulness  or 
on  truthfulness  is  to  be  determined  by  the 
jury."  The  competency  of  testimony  Is  for 
the  conrt  to  detramin^  and  the  weight  to  be 
glTen  it  and  the  credibility  of  the  witnesses 
ia  ex<daaiTely  tor  the  determination  of  the 
jury.  Oalvin  r.  State*  118  Ga.  78,  76,  44  8. 
B.  84S:  Merrltt  v.  State,  107  Ga.  675  (4>>  84 
S.  B.  881;  Byder  t.  State,  100  Ga.  628  (Q),  28 
8.EL2M,88L.B.A.721,  62  Am.  St  Bep. 
884;  Bonae  t.  State»  136  Ga.  227,  69  8.  D.  180. 

[4]  7.  Tba  foUoiring  Charge  ct  the  court 
was  not  erroneous:  'TThe  atate  contends  In 
this  case  that  there  was  a  conspiracy  on  the 
part  <tf  the  defendants  A.  L.  Lynn  and  Alice 
I^nn  to  take  the  life  of  the  deceased,  F.  H. 
Hlgbtower.  It  Is  fw  yon  to  determine  from 
the  evldoice  whether  or  not  there  was  a  con- 
spiracy. A  conspiracy  may  be  defined  as  a 
combbiation  or  agreement  between  two  or 
more  persons  to  do  an  unlawful  act.  The 
existence  or  nonexistence  of  a  conspiracy  or 
common  Intent  may  be  eetabUshed  by  proof 
of  acts  and  conduct,  or  by  proof  of  express 
agreement.  If  any.  It  may  be  proved  by 
circumstantial  evidence,  aa  well  as  direct 
teatinxmy.  If  yon  detMmine  there  was  a 
conspiracy  between  two  or  more  persons  to 
do  the  act  allseed  in  the  indictment,  then  I 
diazge  you  that  any  act  done  In  pursuance 
of  tbat  agreement;  by  any  one  of  the  persons 
to  the  agreement  is  the  act  of  both*  if  done 
within  the  scope  of  the  agreement  If  you 
believe  there  was  a  conspiracy  and  common 
latent  between  the  defendants  to  do  an  nn- 
lawfol  act  aa  charged  in  thia  true  bill  of 
indictment  then  I  diarge  yon.  If  one  of  them, 
if  there  was  sndi,  did  the  act  alleged  in  the 
Indictmsmt-^that  ia  UU  F.  H.  Hlghtower— 
and  the  other  defendant  stood  by  aiding  and 
aaalstiDg  about  the  act,  then  tlu  other  would 
be  gnil^  of  die  act  that  the  <me  who  atrudi 
ttie  ffttal  Mow  woold  be  guilty  of."  It  la  In- 
dated  that  this  Charge  was  error  because 
there  was  no  evidence  to  support  or  warrant 
a  charge  on  the  <iueation  of  conaplracy,  and 
that  the  charge  amounted  to  an  expression  of 
opinion  on  the  part  of  the  court  that  there 
was  a  conqilracsr  between  the  movuit  and 
his  wife,  Alice  Lynn;  also  that  the  charge 
"raised  circumstantial  evidence  to  the  same 
dignity  aa  tbat  of  positive  evidence."  We  do 
not  think  the  charge  open  to  any  of  tlie  ob- 
jecthms  urged  agatnat  it  Then  was  suffi- 
cient evidnue  to  warrant  a  charge  on  the 
law  of  consplnuiy,  and  the  fact  that  the  In- 
dictment  did  not  In  terms  charge  a  con- 
spiracy did  not  make  it  erroneous  fOr  that 
reason.  Nor  is  ftte  charge  open  to  the  objec- 
tion that  a  conspiracy  cannot  be  shown  fay 
drcomstantlal  evidenc&  This  court  has  re- 
peatedly ruled  that  a  conspiracy  may  be 
shown  by  sndi  eridenee.  Turner  v.  Stat^ 
188  Ga.  808,  81%  76  B.  B.  849;  Dixon  t. 
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State,  U6  Ga.  ISO  (9),  42  S.  B.  857 ;  McElroy 
V.  State,  m  Ga.  37  (2),  63  S.  B.  -759;  Weaver 
V.  State.  135  Ga.  817  (1).  69  S.  B.  488. 

[I]  8.  Tbe  defendant  and  bis  wife  were 
Jointly  Indicted  for  murder.  On  their  trial 
certain  evidence  of  a  detective  was  offered 
by  the  state,  which  tended  to  show  a  confes- 
sion on  their  part  while  they  were  confined 
in  Jail.  The  witness  testified  to  certain  con- 
versations between  the  husband  and  wife, 
secured  by  means  of  a  dictagraph,  which  bad 
been  placed  in  the  cell  occupied  by  them.  It 
is  insisted  that  this  evidence  was  inadmis- 
sible because  the  testimony  of  the  witness 
showed  ttiat  he  did  not  hear  all  of  the  con- 
versation, and  that  a  part  of  their  c<aiversa- 
tlon  would  not  be  admissible  unless  all  of  it 
was  heard  by'the  witness.  To  the  objection 
thtis  urged  tbe  court  did  not  rule  one  way 
or  the  other,  hot  tbe  testimony  was  before 
tba  jury,  and  was  argued  by  the  attorneys 
to  them.  Under  the  tacts  the  failure  of  the 
court  to  rule  upon  the  objection  urged  to  the 
admissibility  of  the  evidence  was  equivalent 
to  ove^tuling  the  objection.  As  to  the  first 
ground  of  the  objection,  that  the  witness  was 
incompetent  to  testify  unless  he  heard  all  of 
the-  conversation,  this  court  has  held  that 
the  fact  that  a  witness  did  not  hear  all  of  a 
conversation  betweoa  d^endants  Jointly  in- 
dicted, and  about  which  be  is  called  to  tea- 
tlfy,  'is  no  ground  of  objection  to  his  stating 
so  much  of  it  as  he  did  hair."  WestmorelaM 
V.  State,  46  Ga.  226  <S) ;  Woolfolfc  v.  States 
86  Ga.  71  02),  99,  11  S.  BL  814. 

[I]  9.  The  fellowing  letter  was  offered  in 
evidence  by  the  state,  and  evldoice  was  in- 
troduced to  prove  its  execution  fay  the  de- 
fendants Jointly:  "Dublin.  Ga.  Dec.  13th 
1912.  Uncle  Frank  Hlghtower  Alonso  and 
the  children  Is  planning  to  go  and  getting 
ready  to  go  to  Wilks  Go  next  Tuesday,  they 
will  be  gone  three  days  you  dont  know  how 
desolate  it  is  out  here  when  me  and  the 
bat^  is  left  alone.  We  cant  all  leave  on 
account  of  our  stock.  We  have  plenty  of 
llghtwood  ready  cut  Ton  can  come  in  your 
wagon  every  day  and  get  a  load  I  will  give 
you  a  good,  good  good  dinner.  Please  come 
visit  me  in  my  loneliness.  Ton  will  never 
regret  the  time.  Alice  Lynn  R6  Dublin,  Ga." 
It  was  admitted  by  counsel  for  the  d^end- 
ants,  in  open  court  that  the  defendant  Alice 
Lynn  wrote  a  portion  of  the  letter,  and, 
owing  to  her  nervous  condltton,  her  husband, 
A.  L.  I^nn,  wrote  the  remainder,  but  ob- 
jection was  made  to  its  being  admitted  in 
evidence,  on  the  ground  that  it  was  irrele- 
vant, and  had  no  bearing  one  way  or  the  oth- 
er on  the  case.  We  think  the  letter  was  ad- 
missible aa  tending  to  show  a  conspiracy  on 
the  part  of  Lynn  and  hla  wife  to  have  the 
deceased  visit  their  home  for  tbe  purpose  of 
murdering  him,  aa  contended  by  the  state. 
This  theory  was  contested  by  the  defendants, 
and  for  the  purpose  indicated  It  was  admis- 
sible in  evidence. 

11}  JO.  The  dxteenth  ground  of  the  raotton 
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asslcnB  erior  becaase,  daring  the  progrew  of 
tbe  trial,  "and  while  witnesses  mm  b^g 
examined  In  behalf  of  the  defendant,  and,  as 
movant  contends,  spedflcally  In  behalf  of 
himself,  ttie  witness  HL  H.  Blacksbear  was 
called  to  Uie  stand  by  the  defendants  for 
the  pnrpose  of  proving  their  good  character, 
but  Bald-  witness  testified  aa  follows:  Wit- 
ness was  asked:  'Q.  Do  yon  know  Mr.  and 
Mrs.  A.  L.  Lynn?  A.  I  know  Mr.  A.  h.  Lynn. 
Q.  How  long  have  you  known  him?  A.  I 
have  known  him  seven  or  eight  years.  Q. 
Do  yon  know  his  character  or  general  reputa- 
tion in  the  neighborhood?  A.  I  don't  think 
I  do;  the  only  knowledge  I  have  of  him  la 
personal.*  The  court  held  that  said  witness 
had  not  qualified  as  a  character  witness,  and 
no  further  questions  were  then  asked  said 
witness  by  either  side,  and  he  was  excused. 
The  following  day,  after  the  defendants  had 
closed  tbelr  testimony,  and  the  state  was  of- 
fering testimony  In  rebuttal,  Gapt  W.  0. 
Davis,  who  was  examining  the  witnesses  for 
the  state  stated  to  the  court  as  follows:  *I 
desire  to  recall  Mr.  Blacksbear  for  the  pur- 
pose of  examining  bim  on  the  cross  as  the 
defendant's  witness.'  This  being  allowed  by 
tbe  court,  witness  was  asbed  the  following 
questions:  *Q.  Did  you  ever  hear  Mr.  A.  L. 
Lynn  threaten  to  kill  Mr.  Geo.  B.  Davis?' 
This  was  objected  to  by  movant,  on  the 
ground  that  the  witness  had  not  qualified  as 
a  character  witness  on  the  direct  examina- 
tion, and  had  not  testified  to  good  character 
on  the  direct,  and  that  it  wa^  not  lawful  for 
any  witness  who  had  failed  to  qualify  as  a 
character  witness  on  the  direct  to  answer 
specific  acts  of  bad  character  on  the  cross 
examination,  which  objection  was  overruled 
by  the  court,  and  the  witness  answered  as 
follows:  'A.  Yes,  sir;  I  have  heard  him 
use  words  that  carried  with  them  a  meaning 
which  Implied  a  threat  on  his  life.  Q,  Why 
did  he  do  It?  A.  I  presume  it  was  because  be 
was  very  angry.  Q.  What  had  Mr.  Davis 
done  to  him?  A.  It  was  in  connection  with 
a  suit  that  Mr.  Davis  had  bronght  for  Mr. 
Lynn's  brother  against  A.  L.  Lynn,' "  The 
defendant  objected  to  this  testtmony  going  to 
the  jury,  and  excepted  to  the  ruling  of  the 
court  overruling  the  objection.  We  under- 
stand the  general  rule  to  be  that  where  the 
defendant's  character  Is  put  in  evidence,  and 
a  witness  for  the  defendant  has  testified  on 
direct  examination  as  to  the  defendant's 
general  good  character,  he  may,  on  cross-ex- 
amination, be  questioned  as  to  specific  acts 
of  bad  character  or  of  violence  on  the  part  of 
the  defendant.  Did  the  testimony  in  this 
case  come  up  to  this  rule?  On  direct  ex- 
amination tbe  witness  answered,  as  to  his 
Imowledge  of  the  general  reputation  of  Che 
defendant  In  the  neighborhood:  "I  don't 
think  I  do;  the  only  knowledge  I  have  of 
him  is  personal."  We  think  the  court  cor- 
rectly held  that  the  witness  was  not  quali- 
fied as  a  character  witness.  But  the  serious 
question  arises  when  the  witness,  who  waa 


pat  bacA  on  the  stand  by  the  state  to  be 
croaB.ezamlned,  testified:  "I  have  beard  bim 
[Uie  defendant  ose  words  that  carried  witib 
them  a  meaning  which  implied  a  Qinat  on 
his  [Geo.  B.  DaTls*]  life."  Do  tbeee  words 
mean  that  tSbe  defwdant  was  a  man  of  tIo- 
Uaxt  character?  Can  the  questl<m  be  aafced 
tm  cross-examination,  and  the  answer  adndt- 
ted,  as  not  b^ng  in  violation  of  the  role  as 
to  proof  of  violent  diameter  on  the  part  of 
the  defokdant;  who  had  voluntarily  pat  bis 
character  in  issue  by  other  witnesses?  And 
did  the  question  and  answer  prejudice  the 
defendant  before  the  jury  so  as  to  require 
a  new  trial?  There  are  cases  in  which  It  has 
beoi  held  that  where  there  la  ample  com- 
petent evidence  to  support  the  verdict,  a  new 
trial  will  not  be  granted  notwithstanding  evi- 
dence bad  been  erroneously  admitted  to  the 
Jury.  Lnby  v.  State,  102  Ga.  633,  646,  29  S. 
£}.  49^.  The  defendant  had  put  his  good  dh&T- 
acter  in  issue.  As  to  whether  it  was  good 
is  a  substantive  fact,  and  the  Jury  will  con< 
slder  and  weigh  the  evidence  on  that  ques- 
tion In  connection  with  all  the  other  evidence 
offered  by  the  state.  In  arriving  at  their  ver- 
dict His  good  character  is  not  a  substantive 
defense,  but  may  be  considered  by  the  Jury, 
and  may  of  Itself  raise  a  doubt  in  their 
minds  as  to  his  guilt  See  Scott  v.  State,  137 
Oa.  337  (3),  73  S.  B.  S75.  We  think  it  was 
error  to  allow  the  witness  to  answer  the 
question  propounded  as  to  specific  threats  of 
violence;  and,  while  the  answer  is  not  a  di- 
rect statement  of  a  threatened  act  of  violence 
on  the  part  of  the  accused.  It  might  be  equiva- 
lent to  that  But  we  do  not  think  the  evi- 
dence could  have  been  prejudicial  to  the  de- 
fendant, under  the  facts  of  this  case.  The 
person  said  to  have  been  threatened  by  the 
defendant  was,  according  to  the  record,  Mr. 
George  B.  Davis,  counsel  for  the  defradant  In 
this  case,  and  who  examined  the  witnesses 
for  him.  If  the  language  objected  to  amount- 
ed to  a  threat  on  the  life  of  Mr>  Davis — and 
we  doubt  It — it  made  little  Impression  on  the 
witness  Blacksbear,  for  he  testtfled  further, 
"If  I  had  thought  he  was  going  to  kill  you, 
Mr.  Davis,  I  would  have  told  you."  If  the 
language  of  the  defendant  testified  to,  there- 
fore, made  no  impression  on  the  mind  of  the 
witness  who  heard  It  that  It  amounted  to  a 
threat  to  take  the  life  of  Mr.  Davis,  it  can 
hardly  be  supposed  that  It  would  imnress  the 
jury  that  It  wag  a  threat  to  take  Mr.  DavLs' 
life,  or  to  impress  them  with  the  Idea  that 
the  defendant  was  such  a  violent  man  as 
that  he  would  Ukely  commit  a  homicide  with- 
out sufficient  provocation.  It  will  be  observed 
that  tbe  witness  did  not  testify  that  the  de- 
fendant was  a  man  of  violent  character.  He 
merely  said  that  he  had  heard  him  use  words 
which  carried  a  meaning  that  impUed  a 
threat  on  the  Uf6  of  the  person  alleged  to 
have  been  threatened.  We  cannot  conceive 
that  a  Jury  of  avM'age  intelligence  would  be 
Influenced  by  language  so  hedged  about  as 
-to  convey  only  the  Idea  tiiMt  a  tlmat  wait 
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tmpUeiL  TbB  langnage  Itself  was  not  slven. 
8nrel7  no  Jnxy  trying  one  for  hli  life  wonld 
coDTiet  mertfy  because  of  tUs  testimony. 
And  wtiOe  we  think  that  the  admission  of 
the  erldence  was  erroneooa,  we  cannot  say 
it  was  snfllclentlr  so  to  reqnbe  a  new  trial, 
especially  In  view  of  the  fact  that  the  jury 
knew  that  the  'implied"  threat  was  with  ref- 
erence to  one  of  defendant's  own  oounseL 
Eauott  T.  State.  182  Oa.  758  a).  M  S.  B.  1090 ; 
Strickland  t.  State.  137  Ga.  IIS,  116  (5a),  72 
S.  K.  922;  Chestnut  t.  State,  112  Oa.  366  a). 
»7  S.  E.884. 

{I]  11.  The  erldmce  was  snffldent  to  sup- 
port tbe  verdict;  and  none  of  the  assign- 
ments of  error  are  sodi  as  to  require  the 
grant  of  a  new  trlaL 

Judgment  affirmed.  All  the  Jnstioea  con- 
cor ;  BBCK  and  ATKINSON,  J  Hpedally. 


IfeGBEGOR  T.  FILGHER  et  al. 
(Sapremc  Court  of  Qeorgia.    Aug.  18,  1018.) 

tSvUalnu  &v  the  Court.) 

BmSW  OR  APFUL. 

There  being  no  complaint  that  any  error 
was  committed  apon  the  trial,  and  the  evidence 
being  snffldent  to  authorize  the  verdict,  the 
court  did  not  err  in  refusing  a  new  trial, 

Brror  from  Superior  Oonrt,  Warren  Coon- 
ty;  B.  F.  Walker,  Judge. 

Action  twtween  L.  D.  McGregor  and  W.  W. 
Pilcher  and  others.  From  the  Judgment, 
McGregor  brings  error.  Affirmed. 

John  T.  West,  of  Thomson,  and  Wm.  M. 
Hawes,  of  Warr^ton,  for  plidntlfl  In  error. 
E.  P.  Davis  and  U.  I..  FOlts,  both  of  War- 
renttm.  for  defoidant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  AU 
the  Justices  concur. 


COOPER  T.  COOPDR. 
(Skipreme  Coart  of  Georgia.    Aug.  18,  1018.) 

(Bi/Uabug  hy  the  Court.} 
BxrcaAL  or  Naw  Tbiai.. 

There  being  no  complaint  that  any  error 
of  law  was  committed  apon  the  trial,  and  the 
evidence  bdng  saffident  to  authorise  the  vex^ 
diet,  the  eonrt  ^  not  err  In  refushig  to  grant 
a  new  triaL 

Knor  from  Superior  Court,  Hall  Gonnly; 
J.  B.  Jones,  Judge. 

Action  between  Lizzie  Cooper  and  Tom 
Ooopor.  From  the  judgment,  Lhszle  Cooper 
brings  error.  Affirmed. 

Johnson  9t  Johnson,  of  GainesvlUe,  for 
plaintiff  In  error.  J.  G.  Collins,  of  Gain»- 
vllle,  for  defendant  In  error. 

FISH,  a  4.  Judgment  affirmed.  AU  the 
Justices  omcur. 

•VoroOMr 


EDWARDS  V.  SAVANNAH  TRUST  Ca 
(No.  4,656.) 
(Court  <tf  Appeals  of  Georgia.  Aug.  16, 1913.) 

(BylUibue  fty  the  Court.) 

1.  Bizj^s  AND  Nona  (I  49Bf)  —  Actxoh  oh 
Note— Patmbnt. 

"The  maker  of  a  negotiable  promissory 
note  pays  the  amount  dne  thereon  to  any  per- 
son other  than  the  bolder  at  hia  own  risk,  and 
a  defense  to  an  action  on  such  note,  setting  up 

(layment  to  one  authoriaed  by  the  holder  to  col- 
ect  for  him,  casts  upon  the  defendant  the 
burden  of  showing,  not  only  that  he  has  paid 
the  money,  but  that  he  hns  made  payment  to  a 
person  authorized  by  the  holder  to  receive  it, 
or  else  that  it  actually  reached  the  holder's 
baods." 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1682,  1«9&-1697;  Dee. 
Dig.  i  499.*] 

2.  Bills  and  Notes  (|  426*)  —  Payment  — 
Evidence. 

In  the  present  case  there  waa  no  evidence 
from  which  the  jury  could  rightly  inftr  thnt 
the  person  to  whom  the  alleged  payment  was 
made  was  the  agent  of  the  bolder,  or  was  au- 
thorised generally  or  specially  to  receive  for 
it  payment  of  the  note,  or  that  the  bolder  ever, 
received  the  money;  and,  the  only  defense  made' 
being  that  of  payment,  the  court  did  not  err  in 
directing  a  verdict  for  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notea,  Cent  Dig.  %%  1223-12^;  Dec.  Dig.  { 


Error  from  City  Court  of  Reldsrille:  E- 
G.  Collins,  Ju^ 

Action  by  the  Savannah  Trust  Company 
against  J.  R.  Edwards.  Judgment  for  plain- 
tlfl,  and  defendant  brings  error.  Affirmed. 

H.  H.  Elders,  of  Reidsvllle.  for  plalntlfl 
in  error.  Travis  &  Travis,  of  Savannah,  for 

defendant  in  error. 

RDSSELL,  J.  [1,  2]  The  facta  In  this  case 
bring  it  squarely  withld  the  rule  stated  in 
Che  headuotes,  which  we  quote  from  Bank 
of  the  University  v.  Tuck,  101  Gh.  104,  28 
S.  E.  168.  It  appears  from  the  record  that 
the  plaintiff  In  error  has  fully  paid  the 
note,  and  it  Is  indeed  (as  be  Indsts)  a 
hardship  that  he  la  compelled  to  pay  the 
note  the  second  time.  However,  the  rule  Is 
well  settled  that  the  maker  of  a  note,  who 
pays  It  to  any  other  ^rson  than  the  holder, 
does  so  at  his  peril.  There  does  not  appear 
in  the  case  any  proof  that  Heyward  &  Co., 
the  original  payees  of  the  note  sued  on,  were 
the  agents  of  the  Savannah  Trust  Company, 
the  holder  of  the  note.  When  Edwards  made 
each  payment  upon  his  note.  It  was  his  dut>- 
to  himself  to  have  seen  that  Heyward  & 
Co.  had  the  note,  and  that  the  payments 
were  properly  credited  upon  It,  and  wben  be 
made  tbe  final  payment  he  should  have  de- 
manded the  surrender  of  the  note.  It  he  bad 
done  this,  he  would  have  ascertained  that 
before  its  maturity  the  note  had  been  trans- 
ferred as  collateral  to  the  Savannah  Trust 
Company,  and  he  would  thus  have  -been 


Bss  BBMs  tspte  sad  ssstloa  NUMBXB  In  Dec.  Dig.  ft  An.  Dig.  Ksy-No.  Series  *  Rsp'r  Indsxas 

Digitized  by  Google 


86 


n  SOnrHBASTBBM  REPOBTBB 


aared  haTlng  to  pay  It  a  Mcond  dme.  While 
the  hardship  of  havliig  to  pay  a  note  the 
eecond  tbne  la  very  great,  (me  who  does  not 
exerdae  anflkl^  can  to  aacertaln  whether 
the  person  to  whom  he  la  paying  the  money 
reaU7  owns  the  note  or  not  cannot  complain 
of  the  result  of  bis  own  carelessness. 

It  developed  upon  Oie  trial  that  almost 
aU  of  the  testimony  of  T.  S.  Heyward  was 
without  any  probative  value  whatevor.  His 
testimony  certainly  did  not  establish  the  fiiet 
that  he  was  anthorlaed  to  collect  the  note 
as  agent  for  the  Savannah  Trust  Ocnnpany, 
nor  even  establish  that  it  was  the  custom  of 
the  Savannah  Trust  Company  to  pamUt  Its 
debtors  to  collect  notes  placed  vrlth  it  as 
collateral;  for  the  wltnesa  who  testlfled  to 
this  point,  In  his  first  answer  npcm  cross- 

'  examination,  stated  that  he  did  not  know,  of 
his  own  personal  knowledge,  anything  be 
had  testified  to.  The  chief  complaint  of  the 
plaintiff  In  error  is  that  the  court  erred  In 
ruling  out  his  own  testimony.  This  testi- 
mony merely  showed  payment  in  full  on 

.  his  part  to  the  originel  payees  of  the  note ; 
but  there  was  nothing  In  his  tortlmony  which 
was  relevant  so  fiir  as  the  Savannah  Trust 
Company,  the  plaintiff  in  this  case,  was 
concerned.  As  to  the  Savannah  Trust  Com- 
pany the  payments  to  Heyward  &  Co.  were 
entirely  Irrelevant  It  is  pernape  true  that 

'  the  court  ruled  out  this  testimony  at  too 
early  a  stage  in  the  trial.  If  subsequently 
evidence  had  been  tendered  whidi  would 
show  that  Heyward  &  Co.  were  still  the 
owners  of  the  bote  at  the  time  that  the  pay- 
ments were  made,  or  if  there  had  been  any 
proof  that  Heywood  &  Co.  were  authorized 
to  collect  the  note  In  behalf  of  the  Savannah 
Trust  Company,  tbls  ruling  would  have  been 
error.  But,  since  there  was  no  such  evi- 
dence, the  ruling  did  not  barm  the  defend- 
ant, or  afford  him  any  ground  for  complaint. 

This  note  appears  to  have  been  twice 
transferred— first  by  Reyward  &  Co,  to  the 
Electric  Fertilizer  Company,  and  thereafter 
by  that  company  pledged  as  collateral  to 
the  Savannah  Trust  Company.  Without  the 
production  of  the  note,  the  maker  was  not 
required  to  pay  Heyward  /&  Co.,  for,  as  he 
knew,  the  note  was  negotiable.  There  was 
no  error .  In  directing  the  verdict  for  the 
plaintiff. 
Judgment  afllrmed. 


MAYOR,  BTO.  OF  AMERICUS  v.  PHII.- 
LtPS.    (No.  4,500.) 
(Court  of  Appeals  of  Georgia.    Aug.  1^  1913.) 

(Syllaiui  by  the  Court.) 
1.  Eminent  Doiiaik  (J  101*)  — Change  or 

StBBET  OBADI  —  IdABILITT  TO  ABUTTINO 
OWNBB. 

A  municipal  corporation  is  liable  to  a  prop- 
erty owner  for  the  damage  consequent  upon  al- 
tering tba  grade  of  the  street  or  sidewalk  in 


front  of  his  premises,  whereby  his  means  of  in- 
gress and  egress  are  impaired  or  destroyed,  or 
a  diminution  of  the  market  value  of  his  prop- 
erty results.  Central  of  Ga.  By.  Co.  v.  (Sarri- 
son,  12  Ga.  App.  360,  77  8.  E.  193,  and  dt.; 
City  of  Atlanta  v.  Green,  67  Ga.  386:  Aogosta 
T.  Schrameck,  96  Gte.  426,  23  S.  E.  400,  61 
Am.  St  Rep.  146:  Roughton  v.  Atlanta,  lift 
Qa.  948,  89  S.  E.  316;  Columbus  v.  McDaniel, 
117  Ga.  823,  46  S.  B.  69:  Bast  Rome  T. 
Lloyd,  124  Ga.  852,  63  S.  R  108;  Borne  v. 
Rhodes,  1B4  Ga.  650,  68  S.  E.  83a 

[Ed.  NotSv—For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  II  269,  270;  Dea  Dig.  | 
101.*] 

2.  Ehxnbut  Dokain  (f  203*>— Chanqx  or 
Street  Gbadk— Evidencs  or  Dauaob. 
The  fact  that  the  plaintlB  bad  pot  down  s 
brick  ddewalk  in  front  of  his  property,  and  bad 
been  required  to  pay  for  the  curbing  thereof 
was  illastratlve  m  the  value  of  the  premises 
prior  to  the  municipal  improvement  by  which 
he  alleged  be  bad  been  injured,  and  was  there- 
fore properly  admitted  in  evidence.  The  fact 
that  the  grade  on  which  the  sidewalk  had  been 
pot  down  was  fixed  by  the  city  engineer  was 
irrelevant;  but.  as  the  objection  went  to  tbe 
evidence  as  a  whole,  the  court  was  not  required 
to  separate  the  irrelevant  t«timony  from  that 
which  was  rdevant,  In  order  to  exdnde  the 
former. 

lEd.  Note^For  other  cases,  see  Ehninent  Do- 
main, Gent  Dig.  |  642;  De&  Dig.  1  203.*] 

8.  'MuniCIPAI.     COBPOBATIONS     (I     846*)  — 

Change  or  Stbebt  Qb&dx— Bvxdxhcb  or 
Dahags. 

There  was  no  demurrer  to  the  petition,  and 
since  it  was  therein  alleged  tlmt  the  city,  in 
raising  the  grade  of  the  street  In  front  of  the 
plaintiirs  property,  bad  failed,  neglected,  and 
refused  to  provide  suitable  and  adequate  means 
for  the  conveyance  of  the  volume  of  water 
which  flowed  through  a  natural  depression  of 
the  land  at  that  point,  and  by  reason  of  tbis' 
failure  water  dammed  up  and  ponded  into  an 
alleyway  adjacent  to  bis  lot,  whence  it  flowed 
into  his  store,  any  testimony '  tending  to  show 
that  his  store  was  subject  to  overflows  of  rain- 
water, caused  by  failure  to  provide  adequate 
means  of  conveyance  for  the  water,  was  rele- 
vant and  materiaL  While  the  petition  may  be 
subject  to  special  demurrer  callmg  for  informa- 
tion as  to  how  the  water  dammed  up  by  the 
elevation  of  the  street  and  sidewalk  Sowed  into 
the  plaintiff's  property,  still  in  the  absence  of 
such  demurrer  it  was  jwrmissible  for  him  to 
prove  that,  owing  to  the  city's  act  in  raising  the 
sidewalk,  water  overflowed  his  store,  and  to 

{trove  that  the  water  entered  either  in  front,  or 
n  the  rear,  or  upon  the  aide,  or  from  all  these 
directions. 

[Ed.  Note.— For  other  eases,  see  Mnnldpal 
Corporations,  Cent  Dig.  H  1796-1802:  Dec 
Dig.  8  845.*] 

4.  MUNICIFAI.     COBPOBATXONS  846*)  — 

Change  or  6tkbbt  Gbadb— Evidbnck  or 
Damage. 

Under  the  allegatlonB  of  the  petition,  evi- 
dence tbat  water  overflowing  from  an  inade- 
quate manhole  spread  over  the  street  and  side- 
walk, and  tbence  flowed  Into  the  plaintiff's 
store,  was  admissible. 

tEd.  Note. — For  other  cases,  see  MnnicipsI 
Co^rations.  Cent  Dig.  1780-1802;  Dee. 
Dir  I  846.*! 

6.  TaiAL  (i  228*)— Instbuctiok— I«AN0t7Aai— 
Deetnitbnesb. 

The  action  beii^  one  to  recover  damages 
for  injuries  to  the  plaintiff's  storehouse,  and 
consequent  diminution  of  the  market  value  of 
the  storeliouse  and  the  lot  whereon  it  was  At- 
nated.  It  was  not  error  for  the  court,  In  charg- 
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ing  the  Jnry.  to  refer  to  the  lot  u  "the  prop- 
erty." 

[Ud.  Note.— For  other  casee,  see  Trial.  Cent 
Dit-  H  60&-612,  S2e;  Dec.  Dig.  |  228.^] 
6b  TUAL  (I  268*)— iHSiBnonoNS. 

The  defendant  pleaded  that  the  srade  of 
the  atreet  bad  bean  changed  with  the  consent 
of  plaintiff.  In  the  absence  of  an  appropri- 
ate written  request  for  more  specific  instmc- 
tionj^  the  conrt  was  not  repaired  to  siTe  the 
jury  the  meaning  of  the  word  "consent,  *  as  de- 
fined in  Bection^90  of  the  GlTfl  Code  of  181ft 

[Ed.  Note.— For  other  casea,  see  Trial.  Cent 
H  648-600;  Dec  DigTS  268.*] 

T.  BtKunnr  Douain  (H  79>  80*>— Chanct  ot 

9IBBEF  QbADI— WaIVU     OV  DAKAOBB— 

•Waivbb." 

Since  "waiver"  ia  a  relinauishment  of  a 
known  right,  the  coort  correctly  charged  the 
jury  that  tbe  plaintiff  would  have  to  be  in  pos- 
seasion  of  all  the  facts,  and  know  the  condition 
in  which  the  municipal  improvement  in  question 
would  leave  bis  property,  oefore  be  could  be  so 
bound  by  his  consent  or  acquiescence  in  the 
propimtA  monidpal  improvement  as  to  waive 
any  damages  which  might  result  to  him  thereby. 

[Ed.  Note.— For  other  cases,  see  Ikninent  Do* 
main.  Cent  Dig.  H  206-214;  Dee.  Dig.  ||  78. 
Ml* 

For  other  definitions,  see  Wotda  and  Phraaea^ 

vol.  8,  pp.  7375-7381.] 

8.  MtJHiciPAj:.  GoaPOBATioHB  838*)  — 
Chaitok  or  Stkebt  QaAPg— Liabiutt  roa 
Dahagbb. 

According  to  the  evidence,  the  overflows 
into  the  pIsintifrB  store  were  of  such  character, 
and  occurred  at  a  time  sufficiently  antecedent 
to  the  action,  as  to  raise  the  inference  and  au- 
thoriie  the  presumptioD  that  the  municipality 
knew  of  the  defects  in  the  sewer,  to  which  the 
injury  of  the  plaintiEfs  property  was  traceable. 

[Ed.  Note.— For  other  coses,  see  Municipal 
Corporations,  Cent.  Dig.  {  1788;  Dec.  Dig.  | 
838.*] 

8.  BXCESaiTB  Dakaobb. 

The  vezdict  is  suppwted  by  evidence  which 
would  have  authorized  a  larger  finding  in  be- 
half of  the  plaintilE  than  that  retamed  by  the 
jury,  and  the  coatention  that  it  la  ezceanve  is 
wlniont  merit 

BRor  from  aty  Goort  of  Amexicus;  W.  P. 
Wallia,  Judge  pro  baa 

Action  by  IL  B.  PhllUps  against  the  May- 
or, etc.,  of  the  City  of  Americus.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
flrmed. 

Hollls  Fort,  of  Americas,  for  plaintiff  In 
error.  I*.  J.  Blalock  and  J.  A.  Hlxon,  both 
of  Americas,  for  defendant  in  error. 

BUSSELI^  J.   Jndgment  afOrmeO. 

SOUTHERN  RT.  CO.  v.  LOFTON. 
(No.  4,437.) 

(Court  of  Appeals  of  Georgia.   Aug.  16,  1813.) 
(SyUahtu  hy  the  Court.) 

RAIUOADS  (I  400*)— INJUBT  TO  LlCKllSIX  OH 

Track— QtixsnoN  foe  Jubt. 

The  court  did  not  err  In  overruling  the  de- 
murrer. 

(a)  It  is  for  the  Jury,  and  not  for  the  court,  to 
say  whether  it  ia  want  of  ordinary  care  for  a 
licensee,  who  does  not  know  that  a  train  is  due 


or  coming,  to  step  upon  a  railroad  track  with- 
out looking  for  the  approach  of  a  train.  Fail* 
ure  to  look  out  for  a  train  may  be  such  negli- 
gence as  will  defeat  a  recovery  for  any  injuries 
wMch  might  have  been  avoided  by  the  injured 
par^;  but  the  question  as  to  whether,  under 
the  facts  and  circumstances  of  a  particular 
case,  it  was  the  duty  of  the  licensee  to  look 
and  listen  (or  look,  if  a  deaf  man),  is  for  deter- 
minatiou  by  the  jiur. 

<b)  In  an  action  by  a  wife  against  a  railway 
company  for  the  kiutng  of  her  husband,  it  is 
alleged  that  he  was  proceeding  along  a  path- 
way between  the  main  line  and  a  side  track  on 
the  north  side  of  the  main  line  to  the  defend- 
ant's depot,  for  the  purpose  of  becoming  a  pas- 
senger upon  one  of  the  defendant's  trains; 
that  the  pathway  was  such  that  the  defendant 
was  bound  to  anticipate  the  presence  of  pe- 
destrians thereon,  and  that  it  crossed  to  the 
south  side  of  the  defendant's  main  line  to  the 
usual  place  of  taking  on  and  putting  off  pas- 
sengers at  the  defendant's  depot;  that  as  he 
was  crossing  this  track,  at  the  usual  and  cus- 
tomary place,  in  plain  view  of  the  defendant's 
engineer,  he  was  struck  and  killed  by  an  en- 
gine which  was  40  feet  away  at  the  time  he 
started  to  cross,  and  wliich  was  running  at  a 
speed  of  from  IS  to  20  miles  an  hour,  althoui^h 
a  municipal  ordinance  forbade  tliat  the  tram 
should  be  operated  at  a  greater  rate  of  speed 
than  6  miles  per  hour :  that  the  deceased  was 
hard  of  hearing,  but  the  employes  of  the  rail- 
way company  cud  not  blow  a  whistle,  sound  a 
bell,  or  give  any  other  signal  as  required  by 
law,  when  approaching  the  crossing  mentioned 
in  the  petition,  and  even  after  they  saw  him, 
or  could  have  seen  him  if  they  had  been  keep- 
ing a  lookout  in  anticipation  of  bis  presence  at 
that  time  and  place,  the  emergency  brakes 
were  not  applied,  nor  any  other  effort  made  to 
slacken  the  speed  of  the  train.  It  was  alleged 
that  the  defendant  was  negligent  in  tailing  to 
anticipate  the  presence  of  pedestrians,  or  to 
keep  a  proper  lookout,  and  in  operating  the 
train  at  from  16  to  20  miles  an  hour,  in  viola- 
tion of  a  munictoal  ordinance:  and  it  was 
charged  that  by  tae  use  of  ordinary  care  the 
train  might  have  been  stopped  by  the  use  of 
emergency  brakes  before  reaching  the  point 
where  the  deceased  was  struck,  If  any  effort  had 
been  made  to  stop  the  train  after  the  defend- 
ant's servants  In  charge  of  the  train  became 
aware  of  his  presence  upon  the  trad:.  Hel^ 
that  the  petition  shows  a  case  for  submission 
to  a  jury,  in  order  that  they  may  determine,  in 
the  light  of  any  evidence  that  may  be  submit- 
ted, whether  the  running  of  the  train  in  the 
place  in  question,  at  the  speed  designated,  was 
in  violation  of  the  alleged  municipal  ordinance, 
and  was,  for  this  or  any  other  reason,  negli- 
gence as  related  to  the  deceased,  whether  the 
ennneer,  under  the  circumstances,  should  have 
looked  out  for  the  deceased,  and,  if  so,  wheth- 
er he  failed  to  observe  that  duty.  Further- 
more, in  view  of  the  amendment  alleging  willful 
and  wanton  negligence,  the  jury  may  find,  tf 
the  allegations  of  the  petition  be  supported  by 
evidence,  that  the  negligence  of  the  defendanrs 
agents  was  so  gross  as  to  be  wanton.  The  de- 
cision in  this  case  is  controlled  by  the  rulings  of 
the  Supreme  Court  in  Crawford  v.  Southern 
Railway  Company,  106  Ga.  870,  83  S.  B.  826, 
and  Ashworth  v.  Soathem  Railway  Company, 
lie  Ga.  636,  43  S.  B.  36,  68  L.  R.  A.  592. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  Sf  136&-1381;  Dec  Dig.  |  400.*] 

Error  from  City  Court  of  Baxley;  A.  Y. 
Sellers,  Judge. 

Action  by  Mary  Lofton  against  tbe  Sontb- 
em  Railway  Company.  Jndgment  for  plain- 
tiff, and  defendant  brings  error.  Affirmed. 
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Bomet,  Twtttr  *  Besw^  of  Bnnunridi,  and 
J.  B.  Mo<»^  of  Baxley,  fin  plalntiif  In  Mior. 
Parker  ft  Hlghamltii,  of  Baxloy,  for  ditfeod- 
ant  In  mrm. 

RU8SBLI4  J.  JadgnMnt  afflmwwl. 

POTTLE,  J.  (concnrzlng  vpedally).  I  .con^ 
car  In  the  jud^noit  of  aflBrmance  acddy  on 
the  ^onnd  tliat  in  tlie  petition  ai  ammded 
it  is  aUeged  tbat  after  tbe  defendant's  aerr- 
antB  saw  tbe  person  for  whose  homicide  tbe 
suit  is  brontfit,  and  observed  his  presence  in 
a  position  of  peril,  th^  conid,  In  the  ezer* 
else  of  orUnary  car^  hare  avoided  killing 
him.  nnd«  the  facta  alleged  the  plalntUf  is 
not  entitled  to  recover  tat  mere  negligence 
less  than  willfulness  and  wantonness.  Mc- 
Iver  T.  Oeo]^  Sonthem  ft  Florida  Ballway 
Company,  108  Oa.  306,  S3  S.  S.  901 ;  Roach 
V.  Atlanta  Railway  Company.  119  Oa.  9^  4D 
S.  B.  963;  Georgia  Railroad  Company  t.  Wil- 
liams, 3  Ga.  App.  274.  59  S.  EL  846;  Central 
of  Georgia  Railway  Co.  t.  Mnlllni^  7  6a. 
App.  381.  66  S.  EL  102a 


KLTEA-AUSTELL  CO.  t.  JACKSON  OA^ 

RAOEL    (No.  4.638.) 
I  Court  of  Appeals  of  Georgia.   Aug.  16,  1913.) 

CSyBatiiff      the  Court.; 
BviDBnoB  d  44S*)— Paboi.  Btiidbnob— Con- 

TRACTS. 

The  rale  that  parol  evidence  1b  inadmissi- 
ble to  add  to,  take  from,  or  vary  a  written  con- 
tract has  no  upUcation  in  a  case  where  a 
waiver  of  one  of  the  stipalatitHU  of  the  contract 
is  asserted,  and  it  U  proved  that  the  waiver 
was  subseqtient  to  tin  execution  of  the  original 
contract  The  general  mle  does  not  purport  to 
delude  n^tiations  respecting  wntten  cm- 
tracts,  except  such  as  are  prior  to  or  contempo- 
raneoos  with  tbe  maUnr  of  the  written  instru- 
ment, and  It  is  admiasfUe  to  prove  by  parol  a 
subsequent  partial  modification  or  the  entire 
discharfe  of  the  contract 

[Ed.  Note.— For  other  easea,  see  Ehrldence, 
Cent  Dig.  H  20S2-2066;  De&Dlg.  |  446.*] 

Brror  from  City  Court  of  Jackson;  H.  M. 
Fletcher,  Jndg& 

Action  by  tbe  Blyea-Anstell  Company 
against  the  Jackson  Garage,  a  partnenhlp. 
Judgment  for  defendants,  and  plaintiff  bilngs 
error.  Affirmed. 

C.  L.  Redman,  of  Jackson,  for  plaintiff  in 
error.  W.  B.  Watklns^  of  Jackson,  tm  de- 
fendants In  error. 

BUSSBLL,  J.  The  Ely ea-Ans tell  Company 
sued  the  Jackson  Garage,  of  Jackson,  Ga., 
a  partnerriiip,  upon  an  account,  and  tbe  Jnry 
returned  a  verdict  in  favor  of  tbe  plaintiff, 
but  cmly  for  a  portion  of  the  amount  claimed. 
Thereupon  the  plaintiff  moved  for  a  new 
trial,  and  it  ezcqits  to  tiie  Judgment  over- 
ruling this  motion. 

Upon  the  trial  the  plalntifTs  preddent  tes- 


ttflad  ts  Oa  oonflctnesK  at  the  aeenuit  as 
stated.  Among  other  daCanma,  the  d^tend- 
ants  Boai^  to  recoup  damages  on  aoeoant  of 
an  alleged  breatdi  of  one  of  tbe  stipnlatlotts 
of  the  omtract  betweoi  the  parties,  and  It 
appears  from  the  verdict  tbat  the  Jury  sus- 
tained this  contention.  In  the  contract, 
wlilch  was  Introduced  by  the  defendants,  the 
plaintiff  agreed  not  to  seu  "Indian"  motor- 
cycles at  a  discount  in  the  territory  allotted 
to  the  defendants,  during  the  contiimanoe  of 
the  agreement  It  appears  from  the  evidence 
that  in  violation  of  this  stipulation,  the  plain- 
tiff sold  to  Btoards  and  Jmklns,  both  of 
whom  Uve  at  Ja<d»m.  Ga.,  an  Indian  motor- 
cyda  at  the  list  i«ioe  of  $226.  Bdwards  and 
Jenkins  botb  teatlfled  that  the  plaintiff  told 
them  they  had  a  contract  vrlth  the  Jackson 
Garage  by  which  they  could  not  ship  the 
motorcycle  to  JackB<xi.  and  so  it  was  shipped 
to  tiie  purchasers  at  Locust  Orov&  Accord- 
ing to  the  sUpnlation  of  tbe  contract  In  aoes- 
tion,  the  discount  which  would  have  repre- 
sented tbe  profit  to  the  defendants,  in  case 
tbey  bad  sold  tbe  motorcycle  to  E^dwards  and 
Jenklna,  was  20  per  cent  of  tbe  list  price 
of  $225,  or  $46,  which  the  Jnry  apparently 
allowed  tbe  defendants  to  recoup.  There 
was  other  testimony  on  tbe  part  of  the  de- 
fendants which  authorizes  and  accounts  for 
the  remainder  of  the  difference  between  the 
amoimt  of  tbe  verdict  and  tiie  sum  origbially 
claimed  by  the  plaintiff. 

In  the  contract  Introduced  by  the  defend- 
ants there  Is  a  stipulation  requiring  tbe  Jack- 
son Garage  to  carry  a  sample  motorcycle  or 
motorcycles  always  in  stock  during  the  con- 
tinuance of  the  agreement  but  the  defend- 
ants testified  that  subsequentiy  to  tbe  signing 
of  the  contract,  tbe  Blyea-Austell  Company 
agreed  to  waive  this  oondltion.  Tbe  testi- 
mony as  to  this  waiver  was  perndtted  by 
the  court,  over  the  objection  of  tbe  plaintiff 
tbat  it  was  inadmissible  to  vary  the  written 
contract  by  parol  evidence.  The  error  ae- 
slgned  upon  the  admission  of  this  testimony 
is  tbe  only  point  seriously  instated  upon  here. 
Tbe  burdffli  of  the  plaintiff's  complaint  is 
that  the  court  erred  In  allowing  tbe  de- 
fendants to  testify  that  the  portion  of  tbe 
contract  (wherdn  the  plaintiff  agreed  that  tbe 
defendant  should  have  a  certain  commission 
on  motorcycles)  was  waived  in  respect  to  tbe 
condition  requiring  the  defendants  to  keep  a 
sample  motorcycle  «n  exhibition.  We  find  no 
enor  in  tiie  ruling  uptm  the  admlaalMllty  of 
the  evidence.  The  case  is  not  one  of  an  at- 
tempt to  alter  or  vary  the  terms  of  a  written 
contract,  by  seeking  to  prove  a  prior  or  con- 
temporaneous parol  agreement,  but  is  one  in 
which  tbe  testimony  is  to  the  effect  tbat  sub- 
sequently to  tbe  execution  of  the  contract, 
and  entirely  disconnected  therewith,  there 
was  an  express  waiv^  of  Vbe  oonitttlon  to 
which  we  have  referred. 

The  cases  cited  by  connad  for  plaintlfl  in 
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nror  do  not  sastala  tda  CAttentton.  In  Haw- 
Uns  Stoddard.  122  Gft.  266»  88  8.  B.  862, 
131  Am.  St  Rep.  ISKK  Jndge  HoVlen  points 
oat  fbat  parol  teetlmony  as  to  tbe  agreements 
in  westlon  were  eontemporaneons  with  the 
contract,  and  tbe  same  is  tme  of  tbe  case  of 
Reams  t.  Tbompson,  5  Oa.  A^.  226,  62  S.  B. 
I<tt4,  in  wliicb  Judge  Powell  dellrered  tbe 
opinion  of  tbls  oonrt.  Tbe  role  stated  In  tbe 
beadaote  Is  anaonnoed  in  Loredess  t.  Bridges, 
136  Ga.  3890),  71  8.  a  168.  and  it  bad  been 
prerioiislT  and  freqnenti;  recognlaed  tbo 
Snprone  Oonrt  and  by  tezt'Writos.  See 
Janes  on  IBrldenoe^  442,  657;  CItU  Codfl^  | 
6794. 
Judgment  afllrmed. 


FAISON  T.  STATO.   (No.  5,02&) 
(Court  of  Appeals  oC  GeorgU.   Ang.  12,  ISHA.) 

(BfUalnu  Tnr  tke  Court.) 

1.  Cbdohai,  IAw  (I  825*)  —  iHSraccnoKS — 
SufViuiEHor — ^Requests. 

WbUe  it  is  the  duty  of  a  jodge  in  the  trial 
<^  a  crinuDal  case  to  state  the  contentioDa  of 
both  the  state  and  the  defeodant,  stilL  in  the 
abeence  of  a  request  for  more  denidte  uutruc- 
tions,  a  statement  by  the  court  that  the  grand 
jury  has  returned  an  indictment  against  the  de- 
fendant, charging  him  with  the  offenae  of  mnr- 
der,  and  that  to  this  the  d^endant  has  filed  a 
plea  of  not  P^ty,  which  makes  the  issue  for 
them  to  try,  ardently  presenta  tbe  iesne. 
Especially  is  this  tme  where  the  court,  in  its 
iostmctions,  defines  the  varloos  grades  of  hom- 
icide applicable  to  the  evidence. 

[Ed.  Note. — For  other  casea,  see  Criminal 
Uw,  Cent.  Dig.  |  2006;  Dec  Dig.  1825.*] 

2.  HOUOIDB  (S  809*)  —  InsTBucnoiTB  —  Btx- 
DBNCK. 

In  the  present  case  testimony  was  adduc- 
ed which  tended  to  show,  a  mutual  Intent  to 
fight,  and  which  authorized  the  inatruction  of 
the  erart  upon  the  subject  of  voluntary  man- 
slanghter.  Gann  t.  State,  30  Ga.  67;  Toung  r. 
State.  10  Ga.  App.  116,  72  S.  B.  035:  Ricker- 
son  T.  State,  10  da.  App.  464  (1),  78  8.  B.  681. 

[Eld.  Note.— For  other  cases,  see  Homldde, 
Cent.  Dig.  U  649.  650.  652-666;  De&  Dig.  i 
309.*] 

3.  CanoNAL  Law  (|  824*)— Instbuotiohb. 

"Where  tbe  court  gives  in  charge  to  tiie 
JniT  the  prtnciples  of  law  with  respect  to  the 
right  of  a  elver  to  UU  in  order  to  prevent  the 
commission  of  a  felony,  tbe  failure  to  define  tbe 
term  felony,*  as  used  in  such  charge,  in  the  ab- 
sence of  a  request  to  give  such  demdtion.  Is  not 
error  reqnirine  a  new  trial."  Helms  t.  State, 
138  GaT^  (7).  76  a  B.  868. 

[Ed.  Note.— For  other  cases,  see  Grinikinal 
Iaw,  Gent  Dig.  K  1996-2004;  Dec  Dig.  t 
824>] 

4.  BoHiciDt  (I  840*)— Afpul— Haxulxsb 
SkaoB— ImTBnonom. 

^e  defendant,  baving  been  convicted  of 
Tolnntary  Buuulanghter,  cannot  eomplsin  at  tbe 
alleged  errors  of  ton  court  in  dargmg  tiie  law 
of  murder. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  71&-717,  720;  Dec  Dig.  %  840.*] 

5.  HowoiDs  (I  800*)      OmavAx.  Law  d 

U22*)-^APPKaZ^BBOGBI>— iNBTBUOnOMS. 

Under  ttie  evSdenee  tiwre  was  no  error  in 
durpng  the  Jnzy  upon  tbe  subject  of  justifia- 


ble homicide,  as  contained  in  section  70  of  the 
Penal  Code  of  1910,  nor  tbe  doctrine  ol  rea- 
sonable fears  as  contained  In  section  71;  and, 
since  there  wui  no  request  that  the  entire 
charge  be  sent  up  in  the  record,  it  is  not  made 
to  appear  that  the  charge  of  the  court  as  to 
mutual  combat,  and  the  defense  whidi  could 
arise  under  section  78  of  the  Penal  Code,  was 
so  ^ven  as  to  confuse  the  jury,  or  that  this 
Instruction  w&b  injurious  to  the  defendant. 
Where  only  fragmentary  excerpts  from  the 
charge,  in  themselves  abstractly  correct,  are 
presented  for  the  consideration  of  this  court, 
and  the  plaintiff  in  error  does  not  canse  tbe  en- 
tire charge  to  be  transmitted  to  this  court  it 
will  be  presumed  that  the  instruction  of  which 
complaint  is  made  was  properly  qualified,  and 
so  presented  as  not  to  be  confndng  to  tbe  Jury 
or  Injurious  to  the  defendsnt 

[Bd.  Note. — For  other  cases,  see  Homicide. 
Cent  Dig.  SI  614,  616-620,  622-680;  Dec.  Dig. 
I  300;*  Criminal  Law,  Cent  Dig.  »  2940- 
2945;  Dec  Dig.  1 1122.*] 

6.  Hoiaann  (|  800*)  — ImnauonoNa— Dx- 

R2TSB. 

Upon  an  inspection  of  tbst  portion  et  tbe 
cba^  to  which  general  exception  Is  taken,  on 
the  ground  that  the  charge  upon  sections  70, 
71,  and  78  of  tbe  Penal  Code  <A  1910  followed 
in  sudi  quick  succession  as  to  confuse  the  juTi 
it  appears  tbat  the  exception  is  vrithoat  merit. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Gent  Dig.  i|614,  618-620,  622-680;  Dec  Dig. 
I  800.*] 

7.  Rbview. 

Tbe  evidttice  authorised  the  verdict,  and 
there  was  no  error  in  refusing  a  new  tml 

Error  from  Superior  Court,  Johnson  Coun- 
ty; K.  J.  Hawkbu,  Judge. 

Charley  Faison  was  convicted  of  Tolnntary 
manslaughter,  and  brings  error.  Affirmed. 

J.  Jj.  Kent,  of  Wrightsville,  for  plaiotifr 
In  error.  B.  L.  Stephens,  Sol.  Gen.,  of 
WrightSTille;  for  tbe  State. 

RUSSBIAJ.  Jndgment  affltaied. 


UARTIN  V,  COX.    (No.  4,678.) 
(Court  of  Appeals  of  Georgia.   Aug.  16,  1918.) 

(Byllabut  ly  tie  Court.) 

1.  Plkadinq  ({  221*)— DEinTKBEa  TO  FanmH 

— BbBOB  IK  OVBBBULinO— EFFBOT. 

Since  the  trial  judge  erred  in  overruling 
the  demurrer  to  the  petition,  the  further  pro> 
ceedings  on  the  trial  were  nugatory. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  I  S67;  Dec  Dig-  i  221.*] 

2.  CoNTBAcia  (1 10*)— YaLinnT— TJniLATXBAL 

CONTBAOr. 

The  contract  twon  which  tbe  plaintiff  based 
bis  right  of  action  is  plainly  unilater^  tat  un- 
der it  he  did  not  assume  an  obligation  to  sell 
the  stock  which  he  contended  the  defendant  bad 
bound  himself  to  boy.  - 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  K  21-40;  Dec  Dig.  1 10.*] 

Brror  from  City  Gonrt  of  Columbos;  G.  X. 
Ttgner,  Jndge. 

Action  by  W.  J.  Cox  against  M.  M.  Sfar- 
tln.  Judgmoit  for  plaintiff,  and  defendant 
brings  error.  Rereised. 
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B.  M.  Davla  and  Wynn  A  Wohlwender,  all 
of  Golumbns,  for  plfllf^HfT  In  emot.  McCatdi- 
en  &  Bowden,  of  Columbiu,  tot  detttidant 
In  error. 

BUSSBLL,  J.  Cox  saed  Martin,  alleging 
that  Martin  entered  into  a  contract  with 
him  to  purchase  trom  him  12  eharee  of  the 
capital  stock  of  the  Ifortln  Famltore  Com- 
pany at  a  price  not  less  than  $1,600,  and 
that  he  tendered  the  stock  to  Martin  In  pur- 
snance  of  the  contract,  stating  his  desire  to 
sell,  but  that  Martin  refused  to  take  the 
stock,  and  consequently  Is  Indebted  to  him 
In  the  sum  of  fl,600,  with  interest.  The  con- 
tract (a  copy  of  which  is  attached  to  the 
petltloa)  was  as  follows:  "State  of  Alaba- 
ma, Jefleraon  Connty.  This  agreement;  en- 
tered into  this  the  18th  day  of  August,  1909, 
wltnesseth:  That  I,  M.  M  Martin,  do  here- 
by agree  to  purchase  of  Wm.  J.  Cox,  one 
year  from  date,  12  shares  of  the  capital  stock 
of  the  C.  A.  Martin  Furniture  Company,  at 
a  price  to  he  mutually  agreed  upon  of  not 
less  than  $1,500,  should  said  W.  J.  Cox  wish 
to  sell  aarae.  Should  the  said  Wm.  J.  Cox 
desire  to  sell,  he  shall  give  to  the  said  M. 
M.  Martin  30  days'  notice  of  his  intention  to 
selL"  [Signed]  M  M.  Martin.  W.  J.  Cox." 
The  jury  found  a  verdict  In  favor  of  the 
plaintiff  for  $1,600.  The  defendant  excepted 
to  the  overrultng  of  his  demurrer  to  the  peti- 
tion, and  also  to  the  Ju^ment  overruling  bl* 
motion  for  a  new  trial. 

[1]  1.  The  motion  for  a  new  trial  contains 
19  grounds.  In  which  wror  la  assigned  upon 
various  rnlinga  as  to  thtt  admlasiblUtT  of 
testimony,  and  uinm  Instructions  to  the  Jury. 
W«  shall  not  oonoem  ourselves  with  any  dis- 
cussion of  the  numerom  grounds  of  the  mo- 
tion for  a  new  trial,  for  tSie  reason  tiiat,  In 
our  opinion,  the  court  eeieA.  in  overruling 
the  demurrer  to  the  petition.  The  dmurrer 
durald  have  been  sustained  and  the  petition 
dismissed.  For  that  reason  all  of  the  sub- 
sequent proceedings  in  the  trial  were  nuga- 
tory. 

[2]  3.  In  file  dotturrer  the  point  Is  made 
that  the  contract  upm  which  the  suit  Is  baaed 
is  unilateral.  It  is  spedilcally  pointed  out  In 
tiiree  grounds  of  the  d«uurrer  that  by  the 
alleged  contract  flie  plaintiff  was  not  bound 
to  sell  his  stock,  or  to  do  any  other  thing 
whatsoever,  and  tlutt  he  made  no  promise 
or  agreement  whatsoever.  Nothing  Is  better 
settled  than  that  neither  party  to  an  ostenal- 
ble  executory  contract  is  bound,  unless  both 
parties  are  bound.  "That  the  promise  by 
one  with  nothing  In  r^m  Is  void  Is  axio- 
matic." Bishop  on  Contracts  (2d  Ed.)  86. 
Of  course,  this  statement  does  not  KpS^  in 
full  force  to  an  ojHlon,  because  it  la  equally 
well  settled  that  a  cont»et  by  which  the 
owner  of  property  agrees  with  another  that 
the  latter  shall  have  the  ri^t  to  buy  the 
property  at  a  fixed  price  wltiiln  a  certain 
tiuM^  U  based  qpon  a  valid  oraulderatlon,  la 


binding  and  will  "be  enforced.  Weaver  v. 
Burr,  81  W.  Va.  736,  8  S.  EL  748,  8  L.  R.  A. 
94;  Bradford  v.  Foster,  87  Tenn.  4,  9  S.  W. 
196;  Linn  V.  McLean,  80  Ala.  860;  Souffraln 
V.  Hi^onald,  27  Ind.  269 ;  Herrman  v.  Bab- 
cock,  103  Ind.  461,  8  N.  B.  142.  An  option 
rests  upon  the  principle  that  "it  is  Just  aa 
competent  for  a  man  to  bind  himself  to  make 
a  contract  of  sale  as  it  is  for  him  to  bind 
himself  to  buy  a  contract  of  sale."  De  Batte 
V.  Muldrow,  16  CaL  605.  We  think  that  un- 
der the  rule  laid  down  in  Morrow  v.  South- 
ern Express  Company,  101  Oa.  810,  28  S.  EL 
998,  In  which  it  was  said  that,  "where  mu- 
tual promises  are  relied  upon  as  considera- 
tion to  support  a  contract,  the  obligathnis  ot 
the  contract  must  be  mutually  binding  upon 
the  respective  parties;  and  if  one  assume 
utader  such  an  agreement  to  do  a  special  act 
beneficial  to  another,  and  that  other  under 
the  terms  of  the  contract  is  under  no  obli- 
gation to  perform  any  act  of  corresponding 
advantage  to  the  former,  the  agreement  is 
without  such  consideration  as  will  support 
the  promise  of  the  party  assuming  to  per^ 
form,"  the  demurrer  raising  the  point  that 
the  contract  in  the  preset  case  Is  without 
consideration  Is  good.  See^  also,  Cooley  t. 
Moss,  123  Ga.  707,  61  8.  SL  626. 

Without  ruling  i^n  this  point,  however, 
it  Is  very  dear,  from  a  reading  of  the  con- 
tract which  we  have  quoted,  that  the  con- 
tract Is  unilateral,  and  this  phase  of  the  case 
Is  not  affected  by  the  fact  that  Cox,  as  well 
as  Martin,  signed  the  instrument  Martin 
promised  to  buy  the  stock  from  Cox,  If  Cox, 
at  the  time  de^gnated,  wished  to  sell  it;  but 
Cox.  did  not  promise  to  sell  his  stock  to 
Martin,  even  if  Mftrtin  should  wldi  to  boy 
It  at  tliat  time,  nor  did  he  In  any  way  obli- 
gate himself  to  sell,  no  matter  how  anxious 
Martin  might  be  to  buy.  Under  fbB  provi- 
sions of  the  Instrument  Martin  was  bound 
to  buy,  but  Cox  was  not  bound  to  sdL  ^nie 
ruling  upon  the  demurrer  Is  controlled  by 
the  deddons  of  the  Supreme  Gotirt  in  Mc- 
Caw  Manufacturing  Oo.  v.  Bountred,  119 
6a.  408»  41  S.  B.  664,  Simpson  v.  Sanders, 

180  Ga.  266  O),  60  S.  B.  fi41«  and  MaUet  & 
Nutt  V.  Watkins,  1S2  Oa.  700,  64  S.  B.  999^ 

181  Am.  St  Bep,  226,  and  the  decision  o£ 
this  court  in  Oliver  Ctmstructlon  Company 
V.  Beeder,  7  Oa.  App.  276^  66  E  a  966.  In 
the  latter  case  Judge  PoweU  says:  "It  would 
be  profitless  for  us  to  elaborate  the  ptofitM- 
tkm  that  a  contract,  to  be  isnforceahle^  must 
be  mutnaL  Negotiations,  propositions,  and 
tentative  understandings  between  parties  do 
not  become  contracts  until  both  parties  are 
bound.  •  •  *  Generally  qpeaklnK  If  one 
party  cannot  hold  the  other  to  the  tezms  ot 
the  contract,  and  compel  him  to  perform  un- 
der It;  or  bring  an  action  against  him  tax 
his  refusal  to  perform,  the  transaction  is 
unilateial,  and  no  ccmtrftct  ttHats  la  against 
dther  party." 

Judgment  xeversed. 
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(Ooart  of  AOTMb  of  Georgia.   Jims  28,  1018.) 
r^yltebiii  by  «»«  Oourt,) 

1.  TOKIB  (I  1*)— COiraUOT  IiIABTLITT— LBQAX 

DUTT. 

A  tott  may  oonabt  in  the  Tiolation  of  a  pub- 
lic dn^  impoocd  ttie  general  law  npon  all 
persons  occapjiog  tne  particular  relation  involv- 
ed in  the  given  transaction  or  res  geatte.  If  a 
contnu:t  impoaes  a  legal  duty  upon  a  pereoo,  the 
aeglect  of  oat  duty  is  a  tort  founded  npon  a 
contract  In  such  a  case  the  liability  arisM  out 
of  the  breach  of  dnty  incident  to  and  created  by 
the  contract,  hat  is  only  depoidait  npon  the  con- 
trsct  to  tike  extent  necessary  to  raise  the  dnty. 
The  tort  ccmdsts  in  the  breach  <tf  dnty. 

[Ed.  Note.— For  other  cases,  see  Torti,  CenL 
Dig.  H  1.  8,  5;  Dec  Dig. H-* 

For  other  definitions,  see  WOEds  Ud  PhflMi^ 
ToL  8.  pp.  70OT-7008J 

2.  DaICAOKB  20*)-^BXB— Natubi  Of  Bb- 
OOVKBT. 

The  petition  sets  forth  an  action  «z  delicto, 
and  thenaore  the  plaintifh  were  not  restricted  to 
the  recovery  of  such  damages  as  were  reasonably 
within  the  contemplation  of  the  parties,  but  were 
entitled  to  recover  for  such  damage  as  might  be 
prooerly  directly  traceable  to  the  defendant's 
neglect  or  failure  to  use  due  care  in  delivering 
the  shipment  which  It  had  accepted  for  trans- 
portation. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  U  65-57;  Dec.  Dig.  {  20.*] 

S.  Cabbbbs   (I  106*)— Tearspobtatxon  of 

I^OHT— DXLAT— DAXAOU. 

Where,  in  a  salt  brought  to  recofver  damages 
on  account  of  the  failure  of  a  common  carrier  to 
deliver  a  shipment  within  a  reasonable  time,  it 
appeared  from  the  petition  that  the  plaiotifis 
were  contractors  constructing  a  building  under  a 
time  limit,  and  that  the  material  constituting 
the  delayed  shipment  was  of  an  unusual  kind, 
especially  designed  for  the  building  then  under 
construction,  items  of  damages  set  forth  in  the 
petition,  consisting  of  wages  paid  to  a  workman 
who  was  idle  while  waiting  for  the  shifMnent,  the 
opense  of  tracint;  the  shipment,  the  forfeit 
iriUeh  the  contractors  were  compelled  to  pay  by 
reason  of  the  delay,  and  interest  upon  money 
which  they  were  for  the  same  reason  ctanpellea 
to  borrow,  were  not  subject  to  demurrer  as  being 
too  remote  for  recovery. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
CenL  Dig.  |i  461-168;  Dec.  Dig.  |  106.*] 

4.  Cabukbs   a  105*)— Tbanspobtation  or 

FmOHT— DAKAOKS— liOBT  TjUE. 

The  court  properly  sustained  tiie  demurrer 
to  those  items  of  damages  set  forth  as  "loat 
time"  <^  the  two  partners  comiwBing  the  plain- 
tiff firm  Dpon  the  ground  that  such  daniages  were 
too  remote;  It  not  appearing  how  or  why  it  was 
necessary  for  the  plaintiff  to  lose  tlie  time,  or 
(except  ss  a  conclusion  of  the  pleader)  that  they 
did  not  or  could  not  at  that  time  have  obtained 
any  other  contracts  ot  employment  of  the  value 
alleged,  especially  rfnce  the  petition  alleges  that 
tbe  ptaintaffs  were  contractors,  and,  in  the  ab- 
sence of  distinct  allegations,  showing  a  certain- 
ty of  profits,  it  would  be  entirely  speculative  as 
to  irtietiier  the  eontracton  would  have  made  or 
lost  money  npon  the  contract,  even  if  they  had 
had  the  opportunity  of  making  another  contract 
within  tbe  time  alleged  to  Imve  been  lost. 
_[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  461-458;  Dec.  Dig.  1 105.*] 

Error  from  Qtty  Court  of  Atlanta;  H.  M. 
Beld,  Jndge. 


AcUon  by  J.  R  Oarr  &  Co.  against  the 
Sonttiem  Baliway  Company.  Jndgment  for 
doCmdant*  and  plalntur  brings  error.  Be- 
TvneA.  t 

Green,  Ttlson  &  hfcKlnney,  of  Atlanta,  for 
plnlntUr  In  error.  McDanlel  it  Blad^  of  At- 
lanta, for  defendant  In  error. 

BUSSBLLk  J.  The  plalntUtB,  who  are  al- 
leged to  be  a  firm  ot  contractors  mgaged  In 
the  constractlon  of  houses  and  othw  build- 
ings, filed  a  suit  against  the  Southern  Ball- 
way  Company  tor  damages  for  failure  to  de- 
liver within  a  reasonable  thne  a  sbipmait 
which  It  had  accepted  for  transportation. 
The  petition  sets  out  that  plaintiffs  were  un- 
der  contract  to  build  a  courthouse  for  Colum- 
bia county,  Ark.  They  had  the  inslda  wood- 
work  gotten  out  by  tlie  Woodward  Lumber 
Company  of  Atlanta,  Qa.  The  Woodward 
Lumber  Company  delivered  a  car  of  Ibis 
Inalde  finldt  to  the  defendant  railway  com- 
pany at  Atlanta,  Oa.,  .consigned  to  J.  B.  Garr 
&  Co.  at  Magnolia,  Ark.  This  finished  build- 
ing material  was  loaded  In  Illinois  Central 
car  No.  15,934,  and  was  d^lvered  to  tbe  rail- 
way company  with  direction,  as  appears 
from  the  bill  of  lading,  to  transport  the  same 
by  way  of  the  Que^  As  Crescent  route  at 
Meridian,  Miss.  It  is  alleged  in  the  i>etitlon 
that  Instead  of  transporting  the  car  load  of 
material  as  directed  In  the  bill  of  lading, 
and  as  It  bad  contracted  to  do,  the  Southern 
Railway  Company  carried  the  car  to  Chat- 
tanooga, Tenn.,  and  there  delivered  tbe  car 
load  of  building  material  to  the  Queen  & 
Crescoit  route  marked  "Empty,"  and  that  it 
was  thus  carried  to  Louisville,  Ky.,  as  an 
empty  car,  and  lay  there  for  two  months, 
although  two  weeks  was  a  reasonable  time 
for  tbe  transportation  of  the  car  from  At- 
lanta to  Magnolia,  Ark.  The  petition  alleges 
that  "said  Southern  Railway  Company  was 
n^fligent  tn  the  transmission  of  said  car  of 
builder's  material  from  Atlanta,  Oa.,  to  Mag- 
nolia, Ark.,  in  that  said  car  was  by  said 
Southern  Railway  Company  neg^ently  mark- 
ed 'Empty'  and  delivered  to  said  Queen  & 
Crescent  route  at  Chattanooga,  Tenn.,  to  be 
carried  to  the  yards  of  tbe  Illinois  Central 
Railroad  at  Louisville,  Ky.,  to  which  i)lace 
said  car  load  of  material  was  carried  ds  an 
empty  car,  as  above  stated,  and  there  re- 
mained until  on  or  about  the  30th  of  July, 
1900,  as  above  stated;  said  Southern  Rail- 
way thus  negligently  diverting  aald  car  from 
tbe  route  directed  in  said  bill  of  lading  and 
thus  causing  an  unusual,  unnecessary,  and 
unreasonable  delay  In  the  transmission  of 
said  car  from  Atianta,  Ga.,  to  Magnolia,  Ark." 
Tbe  plaintiffs  made  constant  effort  to  trace 
the  car,  and  tbe  condition  of  the  courthouse 
was  such  that  the  Inside  finish  was  needed 
by  tbe  middle  of  June,  1900,  and  this  ma- 
terial would  have  been  at  Its  destination.  In 
the  ordinary  course,  within  this  Om^  and  yet 
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tlie  plaintlflB  did  not  rec^re  it  nntU  two 
monthB  thereafter. 

It  la  alleged  that,  because  of  the  delay  eon- 
seqnent  upon  the  nondelirery  of  the  car  load 
of  material,  the  plaintiffs  were  compelled  to 
suspend  work  on  the  construction  of  the 
courthouse  about  the  middle  of  Jnne^  1906; 
that  they  were  compelled  to  keep  certain 
of  their  men  employed  upon  the  construction 
of  the  courthouse  on  wages;  that  by  reason 
of  said  nondelivery  they  were  compelled  to 
pay  £1  A.  Zobell  $3  per  day  for  45  days, 
amonntlDg  to  $135  during  which  time  Zobell 
was  Idle  by  reason  of  the  nondelivery  of 
said  car  of  material;  that  petitioner  H.  A. 
Garr,  by  reason  of  the  nondelivery  of  said 
car  of  builder's  material,  lost  two  months 
of  time  wblle  waiting  at  Magnolia,  Ark.,  for 
said  car,  which  time  was  worth  |100  per 
month  or  ^00;  that  petitioner  J.  B.  Carr 
lost  two  months  of  time  while  waiting  at 
Magnolia,  Ark.,  for  the  same  reason,  and  his 
time  was  worth  $200  per  month  or  |400;  that 
petitioners  were  compelled  to  expend  f  114J!0 
for  the  expenses  of  J.  B.  Carr  on  two  trips 
from  Magnolia,  Ark.,  to  Atlanta,  Oa.,  and  re- 
turn, In  their  efforts  to  locate  the  car  of 
builder's  material;  that  the  contract  of  the 
petitioners  with  said  Oolumbla  county,  Ark., 
provided  for  a  forfeit  of  $20  per  day  should 
petitioners  fall  to  complete  the  courthouse 
by  the  27th  day  of  July,  1906;  that  by  rea- 
son of  the  nondelivery  of  said  car  of  material 
they  were  unable  to  complete  the  courthouse 
until  the  29th  day  of  September,  1006,  what 
the  petittonera,  by  compromise,  settled  the 
forfeit,  due  to  their  follure  to  complete  the 
building  on  time,  for  $200;  that  by  reason  of 
the  delay  caused  by  the  nondelivery  of  the 
car  they  were  compelled  to  borrow  $14,000 
and  pay  Interest  thereon  for  two  months, 
amonntlDg  to  $18a66.  The  petitioners  there- 
fore place  their  damagea  at  $l,23Et.86,  with 
Interest  from  the  UEth  day  of  August,  1906, 
ailing  that  they  were  "damaged  by  the 
negligence  of  the  Sontbem  Hallway  Com- 
pany as  above  stated." 

The  ninth  paragraph  of  the  petition  alleges 
that:  "By  reason  of  the  above-stated  facta, 
said  Sontbem  Ballway  Company  Is  indebted 
to  your  pettUonera  In  the  anm  <rf  $1,2SS^ 
with  interest  from  the  16th  day  of  Angnst, 
1906,  which  amount  has  been  demanded  of 
said  company  by  your  petitioners,  and  pay- 
ment of  the  same  was  refused  by  said  com- 
pany, and  is  adll  refoaed."  Attached  to  the 
petition  aa  an  exhibit  la  a  bill  of  lading  ac- 
knowleds^  neetpt  of  a  car  of  bnUdefa 
material,  I.  OL  ISOSi,  consigned  to  "7.  B. 
Carr  it  Co."  at  "Magnolia,  Ark.,"  and  marked 
"<^o  Q.  ft  a  at  Meridian.  Miss." 

The  defendant  dinned  to  the  petition 
generally,  because  no  cause  of  action  la  set 
out,  and  because  the  Items  composing  the 
$1,286.86  sued  for  are  not  a  subject-matter 
of  recov^,  and  not  the  legitimate  oonse- 
qneness  itf  tlw'  failun  of  tbs  company  to  de> 


liver  the  shipment,  as  the  items  of  damage 
could  not  have  been  held  to  have  been  rea- 
sonably within  the  contemplation  of  the  par- 
tlea  when  the  shipment  was  delivered  to  the 
defmdant.  The  defendant  demurred  special- 
ly to  the  ^bth  paragraph  (in  which  the 
various  items  of  damage  are  set  forth  as  a 
whole),  and  also  demurred  spedaUy  to  each 
spedde  Item  set  forth  In  paragraph  &  The 
trial  Judge  sustained  the  donnrrer  and  dis- 
missed the  petition. 

[1]  1.  Necessarily  the  flrst  question  which 
presents  Itself  is  whether  the  action  la  one 
for  damages  arising  ex  contractu  or  is  one 
for  a  tort  based  upon  a  breach  of  public  duty, 
in  which  the  contract  is  only  referred  to  as 
a  necessary  matter  of  inducemoit  and  to  fix 
liability  upon  the  tort-feasor,  for  the  learned 
trial  judge,  in  sustaining  the  demurrer  which 
sets  up  that  the  damages  could  not  be  held 
to  be  reasonable  In  the  cont^plation  of  the 
parties,  must  have  adjudged  that  the  suit 
was  one  upon  contract  In  suits  to  recover 
damages  for  breach  of  contract,  the  damages 
recoverable  must  necessarily  be  such  as  were 
within  the  contemplation  of  the  parties,  but 
In  an  injury  due  to  tort  any  damages  may  be 
recovered  which  might  reasonably  have  been 
anticipated  as  a  conseauence  of  the  breach. 

[2]  We  think  the  petition  in  the  present 
case  Is  very  plainly  an  action  upon  a  case 
Id  which  the  injured  party  is  proceeding  for 
a  wrong,  and  that  the  contract  is  not  counted 
on,  though  it  Is  necessarily  shown,  in  order 
to  make  it  appear  how  the  wrong  was  injuri- 
ous. If  a  contract  imposes  a  legal  duty  upon 
a  person,  the  neglect  of  that  duty  is  a  tort 
founded  upon  a  contract  1  Addison  on  Torts. 
I  27.  And  in  such  a  case  "the  liability  arls» 
out  of  a  breach  of  duty  incident  to  and  cre- 
ated by  the  contract;  bat  it  is  only  depend- 
ent upon  the  contract  to  the  extent  necessary 
to  raise  the  duty.  The  tort  consists  In  the 
breach  of  duty."  Id.  note  1.  Tested  by  these 
principles,  this  action  is  not  a  suit  to  en- 
force a  contract,  thongh  the  contract  Is  re> 
fmred  to  when  it  asks  for  damages.  Stoce 
the  breach  of  the  contract  all^^  Is  a  breadi 
of  a  pDbllc  duty  by  a  common  carrlsr,  the  ac- 
tion must  be  eoDStmed  as  one  ex  delicto. 
Bran  if  there  were  doubt  npon  the  qneBtl<m, 
We  should '  hold,  as  has  been  several  times 
bdd,  that  the  doubt  abould  be  resoired  hy 
constming  the  action  as  one  sounding  in  tort, 
dnce  a  walTsr  of  the  tort  must  be  implied 
when,  in  such  a  case,  the  action  is  based  upon 
the  contract 

Fleadlnga  are  always  to  be  constmed  most 
strongly  against  the  pleader,  and  it  is  true 
that  the  ninth  paragraph  of  the  petitton,  if 
standing  alone,  would  incline  na  to  the  view 
that  the  plaintiffs  were  attempting  to  sue.  In 
the  same  action,  for  a  tort  and  upon  a  con- 
tract bnt  the  defendant  did  not  take  this 
view  and  has  filed  no  demurrer  raising  this 
point;  and,  while  the  ninth  paragraph  is 
somewhat  inconsistent  with  the  petltirai  as  a 
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whdBk  It  euoot  be  beU  to  detrset  -from-  or 
witbdnw  tbe  allegRtloia  In  the  other  para- 
snphs  of  Oie  prtitlon  which  plainly  evldeace 
tin  Intoitfon  of  the  plaintlflB  to  stake  thdr 
esse  npon  a  tort  We  do  not  conatder  that 
the  fact  of  the  bill  of  lading  being  nt- 
tacbed  to  the  potion  erldences  any  inten- 
tion oa  the  part  of  the  plain tlffe  to  ne  tukhi 
the  contract,  because^  aa  waa  held  In  City  * 
Snbnrban  Railway  Go.  of  Savannah  t.  Braves, 
70  Ga.  376:  "The  tort  in  each  a  case  la  con- 
nected with  Qte  contract  only  aa  it  enabled 
the  tort-feaaors  to  bring  the  wrong  Into  it 
*  *  *  It  a  contract  imposes  a  legal  duty 
upon  a  poscm,  the  neglect  of  that  daty  Is  a 
tort  founded  np(m  a  contract  •  *  *  And 
In  soch  a  case,  the  liaUU^  arises  ont  of  a 
breach  of  duty  incident  to  and  created  by  the 
contract;  but  it  is  only  dependent  upon  the 
contract  to  the  extoit  necessary  to  raise  the 
duty.  The  tort  ctoulBts  in  the  breach  of 
dnty.'" 

[3]  The  Inatstence  of  the  defendant  was 
that  the  damages  sought  to  be  recovered  were 
not  In  the  contenqriatlon  of  tlw  parties ;  and.  if 
the  Buit  could  be  held  to  be  an  action  ex  con- 
tractu, the  demurrer  should  properly  have 
been  sustained,  because  it  is  easy  to  see 
that  neither  party,  at  the  time  of  making  the 
contract,  contemplated  that  any  of  the  losses 
or  expMidi tores  claimed  by  the  plaintUCs 
would  be  probable  or  necessary.  Construing 
the  action,  howev^,  as  we  do,  as  one  In  tort, 
it  is  entirely  immaterial  that  these  matten 
were  not  within  the  contemplation  of  the  par- 
ties at  the  time  the  contract  for  slilpment 
was  made  The  tort-feasor  is  liable  for  any 
damages  consequent  npon  his  act  and  whidi 
are  directly  traceable  to  It,  if  they  conld 
reasonably  have  been  anticipated  as  likely  to 
be  the  resnit  of  hie  n^ect  or  failure  to  per- 
form his  duty.  In  an  action  sounding  in  tort 
the  measnre  of  damages  is  dUTerent  from  that 
in  an  action  based  npon  a  contract  In  a  suit 
upon  a  contract  no  element  of  damage  Is  re- 
coTwable^  unless  it  can  reasonably  be  con- 
sidered to  have  been  within  the  contempla- 
tion of  the  parties  at  the  time  they  entered 
Into  the  contract  In  actions  ex  delicto,  how- 
ever, the  rule  of  liability  is  much  broader. 
"In  Uie  field  ct  delict  llabllltT  Is  much  more 
tax  reaching.  Here  the  rule  is  that  the 
wrongdoer  is  liable  for  all  consequences 
wtklch  naturally  follow  from  his  wrongful  act 
provided  only  they  be  not  too  remote."  1  Street 
on  Foundations  of  Legal  Inability,  88,  and 
citations.  In  other  words,  according  to  Mr. 
Street  foresight  and  hinds^ht  respectively 
furnish  the  key  to  the  question  of  the  extent 
of  liability  In  the  respective  fields  of  contract 
and  tort 

The  rule,  as  we  und^stand  it  is  w^  stat- 
ed in  Stevens  v.  Dudley,  06  Yt  166:  **The 
general  rule  Is  that  the  person  who  is  gnllty 
of  a  negligent  act  Is  respon^ble  for  all  the 
injurious  resnlto  whlCh  flow  ther^rom  by 
ordinary  natural  sequence  without  the  inter- 
position  Ic  any  other  negligent  act  or  otsT' 


powering  force.  •  •  •  It  is  the  unexpect- 
ed, rather  than  the  expected,  that  happens 
in  the  great  majority  of  the  cases  <Ht  ne^- 
genee." 

Measured  by  the  rule  laid  down  by  Mr. 
Street  in  his  Foundations  of  Legal  Liability, 
vol.  1,  p.  90,  the  present  action  must  be  treat- 
ed as  one  ex  delli^,  because  the  law  of  neg- 
Ugence  Is  one  single  homogeneous  body  of 

'  legal  principle,  and  negligence  considered  as 
pure  delict  cannot  be  dissevered  from  negli- 
gence considered  aa  a  breach  of  Imposed 
positive  duty.  Foresight  of  harm  Is  an 
essentially  antecedent  condition  of  liability, 
but,  when  negligence  is  shown,  a  defendant, 
who  is  charged  with  the  discharge  of  a  duty 
to  the  public^  is  chargeable  with  all  the  in- 
jurious consequences  which  proximately  fol- 
low and  which  are  not  too  remote.  Mr.  Be- 
ran.  In  his  work  on  Negligence  (1  Sevan, 
Negligence  in  Law,  106),  says  that  reasonable 
foresight  of  harm  supplies  the  criterion  for 
determining  the  preliminary  question  as  to 
whether  negligence  in  fact  exists  In  a  partlc- 

j  ular  case,  but  that  notwithstanding  negli- 
gence being  established,  the  extent  of  liabili- 
ty is  determined  by  the  rule  of  liability 
which  applies  in  tort ;  that  is  to  say.  liability 
for  established  negligence  extends  to  all  con- 
sequences of  which  that  negligence  can  be 
considered  the  legal,  natural,  and  proximate 
canse.  Upon  this  point  see  Chappell  v.  West- 
em  Railway  of  Alabama,  8  Oa.  App.  792,  70 
S.  E.  208.  citing  Atlantic  Coast  line  R.  Co. 
V.  Daniels.  8  Oa.  App.  776,  70  S.  B.  203.  The 
rule  announced  In  City  &  Suburban  Railway 
Co.  of  Savannah  r.  Brauss,  supra,  has  been 
followed  in  Head  v.  Georgia  Patdflc  R.  Co., 
79  Qa.  858-360,  7  S.  E.  217,  11  Am.  St  Rep. 
434 ;  Southern  Bell  Telephone  db  Telegraph 
Co.  V.  Barle,  IIS  Qa.  007(5>-«10(6).  45  S.  B. 
819;  Wolft  T.  Southern  By.  Oo.,  180  Oa.  261, 
60  S.  B.  560. 

We  have  dealt  with  the  measure  of  dam- 
ages, in  the  determination  of  the  nature  of 
the  action,  because  none  of  the  items  of 
damage  alleged  by  the  plalntUfs  would  be  re- 
coverable if  the  action  is  one  upon  the  con- 
tract, alnce  none  of  them  conld  be  said  to  be 
[»OPerly  within  tSbe  contemplation  of  the 
parties  at  the  time  the  contract  waa  made. 
On  the  other  hand,  construing  the  contract, 
as  we  must  as  one  In  tort  dependent  upon 
the  defendants  breadb  of  duty,  aa  evidenced 
by  the  contract  we  will  next  inquire  whether 
any  or  all  of  these  Itema  of  damage  are  too 
remote  to  be  tlie  anbjecfr^natter  of  recovery. 
Of  course  what  we  shall  say  upon  this  point 
is  not  ctmcltislv^  vxcept  as  a  matter  of  law. 
for  of  course  the  plainHfls  will  have  to  prove 
the  allegation  that  these  damages  wer^  as 
alleged,  the  necessary  result  of  and  directly 
traceable  to  the  alleged  teUnre  to  "d^ver 
within  a  reasonable  time."  We  think  that  if 
the  plaintiffs  establish  the  allegation  that  it 
waa  necessary,  in  anticipation  of  the  daily 
arrival  of  Uw  flniahed  inside  wwk  of  ttie 
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conrthonse,  to  retain  the  services  «f  Mr.  Zo- 
beU,  and  they  paid  him  the  sum  ra«itloned, 
they  would  be  entitled  to  recover  it,  upon 
proof  of  the  allegations  as  to  the  cause  of 
the  delay.  Likewise  it  has  been  ruled  more 
than  once  by  the  Supreme  Court  that  the  nec- 
essary expenses  for  tracing  lost  shipments  Is 
a  proper  subject  of  recorery  In  an  action  for 
damages,  sudi  as  the  present  case.  We 
think,  also,  that  the  plaintiffs  are  entitled  to 
recover  the  amount  they  paid  in  compromise 
of  the  penalty  for  falling  to  complete  the 
buildings  In  time,  provided  the  Jury  are  sat- 
isfied that  their  llablli^  to  this  penalty  was 
doe  to  the  delay  In  the  deUvery  of  the  ship- 
ment set  out  in  the  petition.  And  if,  by  rea- 
son of  the  delay,  the  plaintiffs  were  required, 
in  order  to  maintain  their  credit  and  meet 
demands  when  due,  to  borrow  fl4,000,  which 
they  would  not  hare  had  to  borrow  but  for 
the  delay  In  delivery  of  this  shipment,  they 
would  be  entitled  to  have  Judgment,  for  the 
reasons  stated  In  the  headnote. 

[4]  We  think  the  trial  Judge  properly  sus- 
tained the  demnrrer,  so  far  as  relates  to  the 
allied  value  of  the  time  of  the  two  part- 
ners composing  the  plaintiff  firm,  upon  the 
ground  that  these  items  were  too  remote  for 
recovery,  since  there  are  no  all^atlons  show- 
ing how  or  why  It  was  necessary  for  the 
plaintiffs  to  lose  the  time,  and  It  not  appear- 
ing, except  as  a  conclusion  of  the  pleader, 
that  these  contractors  did  not  or  could  not 
at)  that  time  have  obtained  any  other  con- 
tracts of  employment  of  the  value  alleged. 
This  Is  especially  true  since  the  petition  al- 
leges the  plaintiffs  were  contractors,  and,  in 
the  absence  of  distinct  allegations  showing  a 
certainty  of  profits,  it  would  be  wholly  specu- 
lative as  to  whether  tiie  contractors  would 
have  made  or  lost  money  upon  the  contract, 
even  If  they  had  had  the  opportunity  of  mak- 
ing another  contract  within  the  time  alleged 
to  have  been  lost 

Jndgmoit  reversed. 


HARPER  T.  T.  HAMMOND  ft  SONS.  (No. 
4,683.) 

(Court  of  Appeals  of  Georgia.   Aug.  16,  191&) 

(SvllabvM  bv  the  Court) 

1.  EviDKKcs  (I  854*)~I>oouiCBirTABy  Bti- 
nsNci. 

The  mere  fact  that  a  book  is  kept  in  ledger 
form  Is  not  a  valid  objection  to  its  admissioa  as 
a  book  of  original  entries,  under  section  5769  of 
the  Civil  Code  of  1910. 

[Ed.  Note.— For  other  cases,  see  Evidence^ 
Cent.  Dig.  S8  1432-1483 ;  DocTDig.  |  854.*] 

2.  EvioBHca   (I  864*)— DocmcSHTAST  Btx- 

DBKGX. 

Even  if  the  book  offered  in  evidence  in  this 
case  was  not  a  book  of  original  entries,  it  was 
properly  admitted  in  corroboration  of  an  admis- 
sion by  the  defendant  that  he  was  indebted  to 
the  xdaintUEs  In  an  amoant  approximately  the 
same  as  that  claimed  by  them.    Whether  tlie 


plalntiffi^  witnesses,  who  testified  to  the  correct- 
ness of  the  entri«^,  he  considered  as  derin  or  at 
partners,  their  tesdmon;  as  to  the  eonectness  of 
the  books  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Bvidenet 
Cent  Dig.  §1  1482-1483 ;  DecTbig.  |  S64.*] 

8.  BtXDSSCI    (I  804*)— DOOUIOITZART  X3TX- 
DEKOS. 

As  a  general  rule,  the  testimony  of  those 
persons  who  have  knowledge  of  the  facts  from 
which  the  books  are  made  up  is  in  itself  pcimatr 
evidence,  and  the  books  themselves  are  a^is* 
sible  only  by  way  of  com^ration.  The  provi- 
sions of  the  Code  are  designed  to  admit  the  books 
of  original  entries  as  direct  and  primary  evi- 
dence in  cases  such  as  those  where,  perhaps,  the 
fact  of  the  delivery  of  specific  items  of  an  ac- 
count, or  the  praformance  of  particular  services, 
cannot  otherwise  be  definitely  proved,  and  in 
similar  cases. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  g|  1432-1483 ;  DecTlMg.  I  8B4.*]^ 

4.  BETIBW  on  APPEAIh 

The  trial  Judge  did  not  err  In  overruling  the 
exceptions  of  law  and  of  fact  to  the  repwt  of 
the  anditor,  and  in  rendtting  Jndpnent  for  the 
plaintiffs. 

Error  from  SiQierlor  Courts  Ohattot^a 
County;  J.  W.  Maddoz,  Judge 

Action  by  T.  Hammond  ft  Sons  against  GL 
D.  Harper.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

Harris  &  Harris,  of  Rome,  for  plaintiff  In 
error.  C.  D.  Rivers,  of  Summervllle,  fior  de- 
fendants in  error. 

aUSSELU  J*  Hammond  ft  Sons  sned 
Harper  in  the  county  court  of  Chattooga 
county  upon  an  account,  and  that  court  ren- 
dered Judgment  for  the  plalntlffa.  Upon  ap- 
peal to  the  superior  court  his  honor,  Judge 
Maddox,  referred  the  case  to  Hon.  J.  M. 
Bellah  as  auditor,  and  the  auditor  filed  a 
report  finding  In  fovor  of  the  plaintiffs  an 
amount  f  13  less  than  their  claim,  l^e  de- 
fendant filed  exceptions  both  of  fact  and  of 
law,  and  the  case  was  as  a  whole  submitted 
to  the  Judge  of  the  superior  court  wlthont 
Intervention  of  a  Jury.  The  only  exception 
of  law  complains  that  the  auditor  erred  In 
admitting  the  plaintiffs*  ledger  as  a  book  of 
original  entries.  The  exception  of  foct  was 
based  upon  the  contention  that  the  evidence 
of  T.  Hammond  did  not  prove  a  complete 
admission  of  Indebtedness  on  the  part  of  the 
defendant,  and  also  tha^  In  the  abamce  of 
the  plainttflB'  ledger,  there  was  no  evidence 
whatever  to  sapport  the  finding  In  favor  of 
the  plalntUCL 

[1]  1.  Hie  testimony  a>  to  the  book  wbidi 
the  auditor  admitted  In  evidence  aa  the  plain* 
tiffs'  book  of  orlgliml  entries  wae  to  the 
feet  that,  while  memorandum  entries  in  pen- 
cil were  made  by  tl%  Banunond  boya  at  the 
time  ot  eadL  purchase  In  small  monoxandnm 
books  ^ont  4x7  Incheiii),  eadi  Item  was 
shortly  thereafter  transcribed  upon  what 
the  witnesses  called  the  ''ledger.'*  In  no  in- 
stance was  there  delay  b^ond  Saturday 
night  of  eadi  we^  In  transcribing  these 
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ItottB,  and  the  onl7  purpose  of  tbe  8<M»lIed 
'leOgef'  seems  to  have  been  to  separate  Into 
distinct  accounts  the  pnrchaaes  made  by  the 
■different  tenants  or  croppers  of  the  defend- 
ant. We  think  It  is  well  setUed  that  the 
provisions  of  section  5769  of  the  CItU  CJode, 
In  so  far  as  they  relate  to  books  of  original 
entry,  are  not  confined  to  mere  memorandnm 
slips,  or  memorandum  books  upon  wlilch  la 
first  entered  a  memorandum  of  a  buyer's 
purchase.  We  think  the  trial  Judge  rightly 
held,  from  the  description  of  the  so-called 
ledger  given  by  the  witnesses,  that  It  was 
a  book  of  original  entries.  "The  mere  fact 
that  a  book  Is  kept  in  ledger  form  Is  not  a 
valid  objection  to  its  admission  as  a  book  of 
original  entries."  9  Am.  Eng.  Enc  Ev.  922 ; 
Bosh  V.  Fourcber.  3  Oa.  App.  43,  59  S.  E. 
459 ;  Bracken  v.  Dillon,  64  Ga.  250,  37  Am. 
Rep.  70;  Hlnkle  v.  Smith  ft  Son,  127  Oa.  437, 
S6  S.  EL  464.  This  principle  Is  ateo  recognized 
by  the  courts  of  last  resort  of  other  states. 
Sanborn  v.  Cunningham,  33  Fac.  894;i  Fax- 
on V.  Hollls,  13  Mass.  427 ;  Swain  v.  Cheney, 
41  N.  H.  232;  Wells  v.  Hatch,  43  N.  H.  246; 
Jones  V.  De  Kay,  3  N.  J.  Law,  055;  Rodman 
T.  Hoops,  1  Dall.  (Pa.)  85,  1  L.  Ed.  47;  Hoo- 
ver V.  Gehr,  62  Pa.  136 ;  Mathews  v.  Sanders, 
15  Ark.  255. 

[2]  2.  We  are  of  the  opinion  that  the  tes- 
tlmony  of  T..  Hammond  as  to  the  defeadaufs 
adndadon  of  indebtedness  was  properly  ad- 
mitted by  tbe  auditor.  It  la  true  that  tbe 
admlsslMi  did  not  go  to  the  exact  amount 
dalmed  Igr  the  plaintiffs;  but  It  Included 
that  amcmnt,  for  it  can  be  construed  as  an 
admlsBlon  of  a  greater  ItabUity  than  that 
claimed  1^  the  plaintiffs.  For  this  rea- 
scm,  even  if  the  book  tendered  by  idalntiffs 
was  not  admissible  at  tbe  time  It  was  first 
offeied,  the  error  was  harmless,  and  was 
cored  by  the  BabseqQent  testimony  as  to  the 
deftedant's  admission  of  liability.  Whether 
the  Hammond  boys  be  considered  as  clerks 
or  as  partners,  their  testimony  was  admls- 
Hible;  for  if  they  be  considered  as  clerks, 
the  bias  of  interest  Is  removed,  and  if  they 
were  partners  in  the  firm  of  V.  Hammond  & 
Sons  <and  th^  testlfled  that  th^  together 
made  all  the  entries),  their  testimony  would 
be  admissible  as  that  of  a  party  who  kept  no 
clert 

[I]  8.  As  a  general  mle^  the  testimony  of 
those  persons  who  have  knowledge  of  the 
facts  from  which  the  books  are  made  up  is 
in  Itself  primary  evidence,  and  the  books 
themselves  are  admissible  only  by  way  of 
corroboration.  The  provisions  of  the  Code 
are  designed  to  admit  the  books  of  oxli^nal 
entries  as  direct  and  primary  evidence  in 
those  cases  where,  perhaps,  the  tact  of  the 
delivery  of  specific  items  of  an  aoconnt,  or 
the  performance  of  particular  services,  can- 
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not  otherwise  be  definitely  proved,  and  in 
similar  cases.  Bush  v.  Fourcher,  supra; 
Swift  V.  Oglesby,  8  Ga.  App.  644,  70  S.  E. 
97 ;  Alexander  Lumber  Co.  v.  Withers  Foun- 
dry Works,  9  Ga.  App,  266,  70  S.  E.  1125.  As 
was  ruled  by  the  Supreme  Court  In  Hlnkle  v. 
Smith,  127  Ga.  437.  56  S.  E.  464.  the  book, 
when  taken. in  consideration  with  the  testi- 
mony as  to  the  defendant's  admission  of 
Indebtedness,  "only  tended  to  prove  facts 
already  established  by  oOiet  uncontradicted 
evidence,"  for  the  defendant  withdrew  all  of 
his  testimony  which  tended  to  show  that  he 
had  paid  the  account  by  putting  an  equal 
amount  into  a  business  ventare  In  Chat- 
tanooga. 

[4]  4.  The  trial  Judge  did  not  err  in  over- 
ruling the  exceptions  of  law  and  of  fact  to 
the  report  of  tbe  auditor,  and  in  renderinf? 
Judgment  for  the  plaintiffs.  The  only  real 
question  raised  In  tbe  case  was  whether  the 
auditor  erred  la  admitting  Hammond  &  Sons' 
ledger.  The  only  parties  who  made  entries 
in  the  book  both  testified  fully  and  satisfac- 
torily to  tbe  correctness  of  these  entries,  and 
the  case  was  tried  under  the  rule  laid  down 
by  Judge  Lumpkin  In  Day  v.  Crawford,  IS 
Ga.  510,  when  he  said:  "Let  tbe  clerk  prove 
the  books  who  made  the  entries  in  the  due 
course  of  his  bn^ness."  Under  the  evidence, 
tbe  book  which  Is  called  the  ledger  In  this 
case  was  no  more  than  a  "daybook"  or 
Journal,  from  which  were  copied,  Item  by 
Item,  the  temporary  memoranda  of  ptircbas- 
es  made  by  the  defendant's  agenta  Only  the 
book  of  original  entries  Is  admissible  In  prov- 
ing an  account,  under  the  provisions  of  sec- 
tion 5769 ;  but  it  is  tbe  nature  of  tbe  proof 
In  relation  to  the  book,  and  not  the  name  by 
which  the  book  is  called,  which  must  at  last 
determine  whether  the  book  In  question  is  or 
la  not  the  book  of  origlnai^trtea 

Judgment  afBrmed. 


SATAKNAH  ICB  CO.  v.  CANAL-LOUISI- 
ANA BANK  A  TRUST  CO. 

CANAL-LOUISIANA  BANK  &  TRUST  CO. 
V.  SAVANNAH  ICE  00. 
(Nob.  4,720,  4,743.) 

(Court  of  Appeals  of  Georgia.    May  20,  1918. 
Rehearing  Denied  June  25,  1913.) 

(8i/Uabu9  hv  th»  Court.) 

1.  OoBFOKATions  (|  180*)— "Ohabtse"— DUTT 
or  Stockholdbbs— DivEBSioN  OF  Assets. 
The  charter  of  a  corporation  is  a  contract 
between  the  state  and  tbe  shareholders  and  be- 
tween the  shareholders  themselves.  The  state 
contracts  to  permit  the  exerciBe  of  tbe  powers 
granted  in  the  charter,  and  not  to  impair  the 
obligation  of  any  contract  made  in  pursuance 
thereof.  The  shareholders  euKage  not  to  exceed 
the  powers  conferred  upon  them  by  law,  and 
each  stockholder,  by  accepting  the  (barter, 
agrees  with  the  others  not  to  divert  the  assets 
of  the  corporation  to  a  purpose  foreign  to  tbe 
.  objects  of  the  organisation.   As  to  this  matter 
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the  law  makes  no  distiQction  between  pnUic 
and  piiTate  corporations. 
■  [23d.  Note^For  other  caaee,  Me  Corporatlon% 
Cent  Dig.  H  868-678;  UeTlM*.  f  180* 

F<ff  other  definitions,  see  Words  and  Phruea, 
TOL  2,  pp.  1088-lJOeO?  ToL  8,  p.  7000.} 

2.  GOBPOBATIONS  (S  370*)— POWEBS. 

Corporations  are  granted  no  rights  and 
clotlied  with  no  powers  except  those  which  are 
ezpreasly  conferred  by  law  or  the  charter,  or 
which  arise  therefirom  b;  necessary  implication. 

[Ed.  Note.— For  other  caaea,  see  Oorporationa, 
Cent  Dig.  H  1SU-151S;  Dec.  Dig.  |  S70.*] 

8.  CoBFORATioira  (I  484*)— PowiiKa— LciTDiNa 

OF  CKBDIT. 

No  corporation,  whether  public  or  private, 
organized  under  the  laws  of  this  atate  can,  in 
the  absence  of  express  charter  anthority  so 
to  do,  lend  Its  credit  for  the  mere  accommoda- 
tion of  third  persons. 

[Ed.  Note.— For  other  cases,  see  Corpoiationa, 
Cent  Dig.  1  1816;  Dec  Dig.  |  484.*] 

4.  CoftPOSATiORB  (t  467*)— Powers— CoKUB- 

GZAL  PAFKK— AOOOIOIODATION  iKDOBSKiaira. 

Authority  to  make  an  accommodation  in- 
dorsement of  commercial  paper  will  not  be  im- 
plied from  the  power  to  lend  or  borrow  money 
on  soch  paper  and  generally  to  exerdse  the 
powers  usnally  Incident  to  cotporationa  under 
tbe  lawv  of  tma  state. 

[Ed.  Note.— Fw  other  oucfl,  aee  Gorpozationt, 
Cent  Dig.  1  U31;  Dec;  Dig.  |  467.*] 

5.  Bills  and  Nona  H  867*)— Accoioioda- 
TioN  Papeb— Bona  Fxdb  Pubctusbb— Oob- 

POBATIONB. 

If  a  corporation  having  tiie  power  to  in- 
dorse commercial  paper  In  furtherance  of  Its 
business  should  indorse  and  put  Buch  paper  in 
circulation,  a  bona  fide  porcnsser  thereof  will 
be  protected,  evot  though  the  indorsement  wan 
made  merely  for  the  acccmmodation  -of  third 
persons,  if  he  liave  no  notice  of  tUa  fact 

[Ed.  Note.— For  oflier  eases,  see  Bllla  and 
Notes.  Cent  Dig.  H  M7,  948;  Dec  Dig.  | 
807.*] 

6.  BnXA  AND   NOTKSJS  337*)— AcCOMfODA- 

TioN  Fafbb— Bona  Fide  Pcbohasbb— Cob- 

POKATXONB. 

The  plaintiff  in  this  case  was  not  a  bona 

fide  bolder  of  the  note  sued  on,  without  notice 
of  the  character  and  purpose  of  the  defendant's 
indorsement ;  and  the  evidence  demanded  a 
finding  that  tbe  contract  of  IndOTsement  was 
for  the  mere  accommodation  of  the  maker  of 
the  note,  and  that  the  indorsing  corporation  re- 
ceived no  benefit  from  its  indorsement 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  818,  806-«63;  Dec  Dig. 
I  887.*] 

7.  OOBPOBATZONS  ($  606*)— HbSQEB— OWNXB- 

8HIP  or  Stock. 

Though  one  corporation  may  own  all  the 
stock  in  another  corporation,  the  two  do  not 
become  merged  but  remain  separate  and  distinct 
lei^  entities. 

[Ed.  Note.- For  other  cases,  see  Corporations, 
Cent  Dig.  H  2404-2409;  Dec  Dig.  |  603>} 

S.  CoTtrosATlONS  (H  386,  388,  487*>— "Ultka 
ViBKS  Act"— Estoppei/— Right  to  Bbscind 

CONTRAOT. 

An  ultra  vires  act  of  a  corporation  la  one 
in  ezoesa  of  charter  power.  A  corporation  may, 
like  any  other  person,  be  estopped  to  plead  the 
want  of  authority  of  an  agent  to  do  an  act 
which  tbe  corporation  had  the  legal  right  to 
pertorm,  but  a  corporation  is  not  estopped  to 
challence  the  legali^  of  an  ultra  vires  contract 
which  u  executory,  unless  some  innocent  per- 
son has  been  misled  to  bis  injury  and  has  part- 


ed with  something  upon  tiie  belief  that  the  con- 
tiaet  was  executed  in  fnrthexanes  of  the  cer- 
porats  Miterpriae.  If  an  ultra  vires  cootract  be 
executed,  the  corporation  cannot  retain  the 
benefit  which  It  has  received  and  repudiate  tbe 
contract. 

[Bd.  Note.— For  other  cases,  see  OorpoimttoDs. 
Cent  Dig.  H  1545-1B47. 1606-1507. 1898-1S98: 
Dec  Dig.  tt  385.  388,  487.* 

For  other  d^nltion^  ses  Vords  and  Fhmaea, 
vol.  8,  pp.  714&-7146!! 

9.  Pbikcepal  and  Subbty  (S  177*)  —  AocoK- 

MOOATION  IND0E8EB— NaTUBE  OF  CONTRACT. 
The  contract  of  a  surety  or  acco m moda tion 
indorser,  being  to  pay  if  the  maker  does  not,  ia 
executory  untu  payment  by  the  surety  is  actual- 
ly made. 

[EA.  Note.— For  other  cases,  see  Prindpnl  ud 

Surety,  Dec  Dig.  |  177.*] 

10.  COBPOBATIONS  (|  487*)  —  IXXBOAI.  GON- 

TBAOr— Batifioation. 

A  corporation  cannot  ratify  a.  contract 
whicb  It  has  no  legal  poww  to  make. 

[Ed.  Note.— For  oth^  casesy  aee  Corporations 
Ceot  Dig.  fl  1898-1898;  Dec  £Hg.  i  487.*] 

11.  COBPOBATIONB  (I  487*)  —  ILUOAL  GOH- 
THACT^RlOHT  TO  BlfFOBOE— RATinOATIOH. 

Ad  executory  contract  of  a  corporation 
wholly  beyond  the  scope  of  corporate  power 
cannot  be  enforced  against  it  by  one  who,  at  the 
time  the  contract  was  made,  had  notice  of  Its 
illegality,  even  though  all  of  the  stockholders 
assented  to  its  execution  or  ratified  it  after  it 
was  made.  This  rule  is  applied  whether  tbe 
corootation  be  of  a  public  or  a  private  nature, 
and  without  reference  to  whether  any  public 

Eilicy  is  contravened  by  tbe  contract  or  any 
tei«sta  at  creditoia  are  injarioaaly  asected  hj 
it  The  stockholders  in  a  corporation  cannot 
snbstitute  thdr  will  for  the  legislative  grant  of 
IKiwer. 

[Ed.  Note. — For  other  cases,  see  Cwporations. 
Cent  Dig.  H  1893-1898;  Dee.  Dig.  |  487.*] 

12.  JUDOUBRT    TOB    PUIHTIFF  UHAUTBOR- 

IZED. 

The  evidence  demanded  a  judgment  in  fa- 
vor of  the  defendant  and  it  was  error  to  award 
judgment  for  the  plaintiff. 

Error  from  City  Court  of  Savannah;  Da- 
vis Freeman,  Judge. 

Action  by  the  Canal-Loulsiana  Bank  & 
Trust  Company  against  the  Savannah  Ice 
Company.  From  the  Judgment  defendant 
brings  error,  and  plalntifF  flies  cross-bill. 
Judgment  on  main  bill  reversed  and  on  cross- 
bill affirmed. 

Osborne  ft  Lawrence,  of  Savannah,  for 
plaintiff  In  error.  W.  U  Clay  and  O'Byrne, 
Hartridge  &  Wright,  all  of  Savannah,  for 
detai&uit  In  error. 

POTTLE,  J.  The  Canal-Lonlslana  Bank  & 
Tmst  Company  sued  the  Savannah  Ice  Com- 
pany, a  corporation,  upon  a  promissory  note 
made  by  the  Crescent  Ice  Company  to  its 
own  order  and  indorsed  by  that  company  and 
tbe  defendant  The  defendant  pleaded  that 
its  Indorsement  was  merely  for  the  accom- 
modation of  tbe  maker ;  that  It  had  no  char- 
ter authority  to  indorse  for  accommodation ; 
and  that  these  facta  were  well  known  to  the 
plaintiff.  A  demurrer  to  this  plea  was  over- 
ruled and  exceptions  p^idente  Ute  duly  filed 
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hj  the  plaintiff,  case  was  sabmitted  to 
the  Judge  without  the  Interrentlon  of  a  Jury, 
and  he  rendered  a  Judgment  in  favor  of  the 
plaintiff.  Tbe  defendant  has  filed  a  bill  of 
exertions  complaining  of  this  Judgmoit,  and 
the  plaintlfl  excepts  to  the  oTerrullng  of  Its 
demurrer  to  the  d^endant's  plea. 

The  Judgment  of  the  trial  Judge  in  faror 
of  the  plaintiff  was  based  upon  the  following 
tacts:  The  Central  Ice  Company  was  In- 
corporated under  the  laws  of  New  Jersey  and 
organized  tbr  the  purpose  of  holding  and 
owning  stock  in  a  number  of  subsidiary  com- 
panies ^igaged  in  the  business  of  the  man- 
ufacture and  sale  of  ica  It  owned  all  of  the 
capital  stock  of  the  Savannah  Ice  Company, 
except  one  share  issued  to  each  of  the  direc- 
tors to  qualify  tbem  to  act  as  ofiQcers  of  the 
company.  In  like  manner  it  owned  all  the 
shares,  except  the  directors'  shares  In  sev- 
eral other  subsidiary  companies.  It  owned 
two-thirds  of  the  stock  of  the  Crescent  Ice 
Company^  the  other  third  being  held  by  the 
Electric  Corporation  of  Boston.  Each  of 
these  various  subsidiary  companies  had  been 
in  the  habit  of  lending  its  credit  to  the  other 
con^anles  at  various  times  in  order  to  old 
them  in  the  conduct  of  their  business.  The 
Cteaoent  Ice  Oompany  was  In  need  of  money 
to  be  used  in  rehabilitating  Its  plant  and  aid- 
ins  it  tat  the  conduct  of  its  busineasL  The 
ownos  of  the  stock  In  this  company,  to  wit, 
tbe  Cemtral  Ice  Company  and  the  Electric 
Corporation  of  Boston,  agreed  to  supply  the 
funds  neoeasazy  for  the  purpose ;  the  Central 
Ice  Company  to  furnish  two-thirds  and  the 
Electric  Corporatism  one-third.  A  part  of  the 
money  to  be  snndied  by  the  Ooitral  Ice  Com- 
pany was  realized  from  a  note  (of  which  the 
note  sued  on  was  a  renewal)  tor  $6,000,  dated 
Bfardk  19,  1800,  due  four  months  from  date, 
executed  by  the  Crescent  Ice  Oompany,  pay- 
able to  its  own  order,  and  indorsed  by  tbe 
maker  aud  tbe  Saf-annab  Ice  Company  by  its 
IHTeeidait,  Louis  P.  Hart.  Thia  noto  was 
discounted  in  the  regular  course  of  business 
by  the  Canal-Loolslana  Bank  ft  Trust  Com- 
pany. It  was  renewed  tea  different  times; 
the  principal  being  reduced  somewhat  In 
amount  by  payments.  The  note  sued  on  was 
for  $5,000  principal,  and  was  dated  October 
16,  1911,  and  became  due  January  14,  1012. 
The  stodEholders  and  directors  of  the  Cen- 
tral Ice  Company  and  of  the  Savannah  Ice 
Company  were  Identical,  with  the  follow- 
ing exceptions:  B.  0.  Hopkins  and  one 
Mnlky  were  directors  and  stockholders  of  the 
Central  Ice  Company,  but  had  no  connec- 
tion with  the  Savannah  Ice  Company.  R.  W. 
Hopkins  resigned  as  director  in  both  compa- 
nies In  December,  1909,  and  in  the  spring  of 
1910  Joseph  A.  Bailey  succeeded  Hopkins  as 
a  director  in  both  companies.  R  G.  Hopkins 
resigned  as  a  director  In  the  Central  Ice 
Company  on  Hay  15,  1911.  All  of  the  di- 
rectors of  the  Savannah  Ice  Company,  ex- 
^pt  Hill,  were  directors  in  the  Orescent  Ice 


Company,  and.  In  addition,  there  were  three 
other  directors  who  had  no  connection  with 
the  Savannah  Ice  Company.  Hart,  the  presi- 
dttit  of  both  the  Central  Ice  Company  and 
the  Savannah  Ice  Company,  testified  that 
every  director  and  stockholder  in  the  Savan- 
nah Ice  Company  and  every  director  in  the 
Central  Ice  Company,  except  Mnlky,  knew 
of  the  manner  in  which  the  ori^nal  note  dis- 
counted with  the  bank  was  indorsed  and 
discounted.  On  May  25, 1809,  at  a  stockhold- 
ers' meeting  of  the  Savannah  Ice  Company,  a 
resolution  was  passed  ratifying,  approving, 
and  confirming  all  of  the  acts  of  the  board  of 
directors  for  the  past  year.  On  May  3,  1010, 
and  again  on  April  13,  1011,  similar  reeola- 
tlons  were  passed  by  the  stockholders  of  tbe 
Savannah  Ice  Company,  and  at  the  last  meet- 
ing all  the  acts  of  the  officers  of  the  company 
In  making  Indorsements  in  the  name  of  the 
company  were  ratified  and  confirmed.  The 
Savannah  Ice  Company  was  Incorporated  for 
the  purpose  of  buying,  selling,  and  manufac- 
turing ice,  beer,  soda,  and  mineral  watm, 
and  generally  to  conduct  a  wholesale  or  re- 
tail Jobbing  and  commission  business  in  all 
kinds  of  personal  property.  The  charter  au- 
thorized the  company  amongst  other  things, 
to  "lend  or  borrow  money  on  note,  bill,  bond, 
pledge  deed,  mortgage,  or  other  obligatl<mB 
and  liou,"  and  generally  to  exercise  snCh 
powers  as  are  nsnaUy  incident  to  ccnvora- 
tlons  under  the  laws  of  this  state. 

[1, 2]  1.  The  charter  of  a  corporation, 
whether  granted  directly  by  the  Genml  As- 
sonbly  or  by  the  executive  or  Judicial  de- 
partment of  the  goramment  under  anthoritgr 
delegated  by  the  General  Assembly,  is  a  con- 
tract between  the  state  and  the  shareholders, 
and  between  the  shareholders  themselvea 
The  obligation  of  the  state  is  that  It  will 
permit  the  shareholders  to  exercise  tbe  pow- 
er and  enjoy  the  privileges  granted  in  the 
diarter,  and  that  the  contracts  of  Uie  eorvo- 
ratlon,  made  In  pursuance  of  the  duuter,  will 
not  be  impaired  by  the  state.  The  share- 
holders on  th^r  part  contract  with  the  state 
that  they  will  not  exceed  the  powers  granted 
in  the  charts,  and  agree  with  each  other 
that  they  will  devote  the  assets  of  the  cor- 
poration to  the  objects  and  purposes  of  the 
charter  and  not  otherwise.  Central  Railroad 
Co.  V.  Collins,  40  Ga.  683,  624 ;  Midland  City 
Hotel  Co.  V.  Gibson,  11  Ga.  App.  829,  76  S: 
E.  600.  No  principle  Is  better  settled  In  this 
state  than  that  the  stockholders  in  a  corpo- 
ration are  granted  no  rlghte  and  clothed  with 
no  powers  except  such  as  are  expressly  set 
forth  in  the  diarter  or  as  arises  therefrom  by 
necessary  implication.  8  Enc.  Dig.  Ga.  Bep. 
641.  This  principle  has  been  embodied  in 
the  statutory  law  of  this  state  in  reference  to 
corporations  chartered  by  the  superior  court. 
"Corporations  thus  created  may  exercise  all 
corporate  powers  necessary  to  the  purpose  of 
their  organization,  but  shall  make  no  con- 
tract or  purchase  or  hold  any  property  of 
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any  kind,  except  snch  u  la  necessary  In 
legitimate  carrying  into  effect  snch  pur- 
pose, or  for  securing  debts  due  to  the  com- 
pany." OIvU  Code,  S  2823  (6).  Under  the 
present  law  of  this  state,  corporations  et- 
erclslng  a  public  or  quasi  public  function  are 
chartered  by  the  Secretary  of  State,  except 
municipal  coriwrations  which  are  chartered 
directly  by  the  General  Assembly.  All  other 
corporations  are  chartered  by  the  superior 
court  The  primary  object  of  every  private 
coipfffatlon,  other  than  charitable  or  eleemosy- 
nary Instltntioiis,  Is  private  gain  for  Its  stock- 
holders.  The  contract  which  every  share- 
holder makes  with  the  others  is  that  the 
funds  and  property  of  the  corporation  will  be 
used  solely  for  the  benefit  of  the  shareholders 
and  In  the  manner  set  forth  In  the  Charter. 

[3,4]  It  Is  not  open  to  serious  argument 
that,  in  the  absence  of  charter  authority,  a 
corporation  has  no  right  to  lend  Its  credit  for 
a  purpose  which  will  not  promote  the  objects 
and  purposes  of  the  corporation.  First  Na- 
tional Bank  v.  Monroe,  135  Oa.  614,  69  S.  E. 
1123,  32  L.  B.  A.  (N.  S.)  550;  Houser  v.  Farm- 
ers' Supply  Co.,  6  Ga.  App.  102,  64  S.  E. 
293.  There  Is  nothing  In  the  charter  of  the 
Savannah  Ice  Company  which  either  express- 
ly or  by  necessary  Implication  authorized  It 
to  lend  Its  credit  for  the  mere  accommodation 
of  third  persona  No  such  power  will  be 
presumed  to  have  been  granted  unless  the 
language  of  the  charter  requires  snch  a  con- 
struction. It  is  the  duty  of  the  governing 
authorities  of  a  corporation  to  devote  Its  as- 
sets for  the  benefit  of  Its  stockholders;  and 
It  would  require  express  language  In  a  charter 
to  authorize  a  court  to  hold  that  the  corpo- 
ration bad  the  power  to  divert  its  assets  to  a 
purpose  wholly  foreign  to  the  business  which 
tiie  corporation  was  organized  to  carry  on, 
and  in  a  maimer  detrimental  to  the  inter- 
ests of  the  stocAAoIders.  TbB  assets  of  a 
corporation  constltnte  a  trust  fund  to  be  ad- 
ministered for  the  benefit  of  the  sbarebold- 
erg  and  creditors  ct  the  corporation.  With- 
out express  authority  so  to  do,  the  ofllcera  of 
a  corporatitm  have  no  power  to  use  its  funds 
for  any  other  purpose. 

[S]  The  Supreme  Conit  of  this  state  has 
held  that  a  bona  fide  purchaser  for  value  of 
a  note  indorsed  by  a  corporation  for  ac- 
commodation only,  and  without  notice  of  the 
real  character  and  purpose  of  the  indorse- 
ment, will  be  protected  even  though  the  cor- 
poratlon  had  no  authority  to  make  the  in- 
dorsement. Jacobs  Pharmacy  Co.  v.  South- 
ern Banking  &  Trust  Co.,  97  Ga.  673,  25  S. 
E.  171.  That  decision  is  based  upon  the 
theory  that,  since  a  corporation  has  the  pow- 
er to  make  and  Indorse  negotiable  Instru- 
ments in  the  course  of  Its  business  in  fur- 
therance of  Its  enterprise,  one  who  acquires 
for  value  such  an  Instrument,  made  or  in- 
dorsed by  a  corporation,  has  the  right  to  as- 
sume that  It  ms  executed  or  n^otlated  iu 


(Ga. 

due  course  of  bualneas  ud  not  for  aooom- 

modatlon. 

[t]  The  record  In  the  present  case,  how- 
ever, does  not  Justify  the  conclusion  that  the 
plaintiff  bank  was  an  Innocent  purchaser  of 
the  note  sued  on.  The  note  was  made  by  the 
Crescent  Ice  Company  payable  to  Its  own  or- 
der, and  this  fact  alone  was  enough  to  sug- 
gest to  the  bank  that  the  Savannah  Ice  Com- 
pany probably  had  no  Interest  in  the  pro- 
ceeds of  the  note.  Bat  in  addition  to  tMs, 
before  the  original  note  was  discounted  by 
the  bank,  the  Crescent  Ice  Company,  acting 
through  its  president,  Louis  P.  Hart,  wrote 
to  the  bank  a  letter  stating  that  the  ice  com- 
pany applied  for  a  loan  of  $6,000  for  four 
months,  upon  a  paper  whi(A  would  be  In- 
dorsed by  Louis  P.  Hart  and  the  Savannah 
Ice  Company,  with  the  understanding  tlxat 
not  less  than  15  per  cent  of  the  loan  wonld 
be  kept  on  deposit  with  tiie  bank,  and  that  at 
least  25  per  cent  of  it  would  be  paid  cm 
maturity.  Inclosed  with  this  letC^  was  a 
copy  of  the  last  financial  statunent  of  the 
Savannah  loe  Compavr,  a  short  while  aft- 
er this  lettw  was  written  the  loan  was  made, 
and  the  money  was  d^MMdted  in  the  bank  to 
the  credit  of  the  Orescent  lee  Oompany.  The 
bank  was  chargeable  with  notice  of  the  law 
of  this  state  which  prohibits  a  corporation 
from  making  accommodation  indorsonents, 
and  therefore  knew  that  the  Savannah  Ice 
Company  had  no  poww  to  lend  Ita  credit  la 
the  absence  of  express  Charter  authority  so 
to  do.  Certainly  the  bank  was  not  Justlfled 
in  assuming  that  charter  authority  had  been 
granted.  On  the  contrary,  persons  dealing 
with  a  corporation  mast  assume  that  It  has 
no  power  to  use  its  assets  or  pledge  its  cred- 
it, except  to  subserve  the  intereste  of  the 
ato<^oldo?s  and  tbe  enterprise  which  the 
corporation  is  authorized  to  carry  on.  The 
bank  knew  that  the  principal  buslneea  of  the 
Savannah  Ice  Company  was  the  manufacture 
and  sale  of  ice.  Its  very  name  Imported  this. 
When  the  bank  accepted  the  Indorsement  of 
this  corporation  and  advanced  its  money  on 
the  faith  of  it,  It  did  so  with  the  knowledge 
that  the  corporation  had  no  power  to  make 
the  Indorsement 

[7]  It  is  also  contended  that  the  Indorse- 
ment of  the  Savannah  Ice  Company  was  In 
due  course  of  business  and  for  Its  own  bene- 
fit, and  not  for  the  mere  accommodation  of 
tbe  Crescent  Ice  Company.  It  Is  urged  that 
the  Central  Ice  Company  and  the  Savannah 
Ice  Company  were  substantially  one  and  the 
same ;  that  the  money  supplied  by  the  bank 
was  directly  for  the  benefit  of  the  Central 
Ice  Company;  and  that  for  this  reason  the 
advancement  of  tbe  mon^  inured  to  tbe 
benefit  of  the  Savannah  Ice  Company.  A 
corporation  Is  a  legal  entity,  separate  and 
distinct  from  the  stockholders.  A  corpora- 
tion represents  all  of  the  stockholders,  but 
for  many  purposes  Is  regarded  as  a  distinct 
entlly.    Henoe^  though  one  poson  shuuld 
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acqnim  all  the  stock  In  a  corporation,  the 
Individual  iharebolderB  and  the  corporation 
would  stm  In  law  be  two  a^arate  and 
dlstlsct  persons.  And  so  one  corporation 
may  own  all  tlw  ato^  In  anotber  corpora- 
tion, but  the  two  corporattoos  do  not  become 
merged,  bnt  remain  separate  and  distinct 
entitles.  See  Waycross  Airline  Railroad  Co. 
V.  Offerman  A  Western  Railroad  Co.*  109 
Ga.  827.  86  a  E.  276;  Germany  t.  Law- 
ton»  124  Qa.  878,  68  S.  ID.  609,  UO  Am.  St 
Bepu  207.  AltbouKb  It  appears  from  the 
record  that,  at  the  time  the  original  note 
was  discounted  at  the  bank,  the  Central  Ice 
Company  owned  all  of  the.stodc  in  tbe  Sa- 
Tannah  Ice  Company,  except  the  directors' 
BhareB^  still,  in  law  the  two  corporationB 
were  as  separate  and  distinct  as  U  the 
Cratral  Ice  Company  had  owned  none  of 
the  atodc  of  tbe  Savannah  Ice  Company. 
And  the  latter  company  had  no  more  power 
to  lend  its  credit  for  the  accommodation  of 
tbe  Cmtral  Ice  Company  than  it  did  for  any 
oth^  parpoB&  So  that*  even  If  the  indorse- 
ment could  be  treated  as  having  been  for 
the  boiefit  of  the  Central  Ice  Company,  it 
was  none  the  less  ultra  vlras. 

[I,  •]  It  is  next  Insisted  that  the  Indorse- 
ment should  not  be  regarded  as  merely  for 
accommodation,  because  it  was  made  In  ac- 
cordance with  a  system  of  financing  tlie 
subsidiary  companies  which  tbe  parent  com- 
pany had  been  conductii^  for  many  yeara 
It  is  argued  that  the  boldlng  company  was 
really  the  head,  having  the  wlU  and  the 
subsidiary  companies  were  but  the  members 
of  the  body  acting  in  response  to  this  will; 
that  in  the  past  other  members  of  this  body 
had  loaned  th^r  credit  for  the  benefit  of  the 
Savannah  Ice  Company;  and  that  the  Ice 
company's  Indorsement  was  really  In  return 
for  similar  favors  of  this  kind  which  had 
been  extended  to  It  Tbe  fact  that  these 
other  companies  had  exceeded  their  charter 
powers  and  indorsed  for  the  Savannah  Ice 
Company  and  for  each  other  could  not  ren- 
der legal  an  act  of  the  Savannah  Ice  Com- 
pany in  excess  of  its  charter  power.  If  two 
corporations  should  exchange  Indorsements 
In  order  to  raise  the  same  amount  of  money 
to  be  applied  for  the  benefit  of  each,  the  one 
Indorsement  might  be  regarded  as  a  con- 
sideration fbr  tbe  other,  though  it  has  been 
held  that  a  corporation  would  not  be  liable 
even  though  Its  indorsement  be  on  an  in- 
dependent consideration.  Rogers  v.  Jewell 
Belting  Co.,  184  III.  574,  66  N.  E.  1017.  Bnt 
this  Is  not  the  case  here.  Tbe  record  dis- 
closes that  the  Savannah  Ice  Company  re- 
ceived absolutdy  no  present  benefit  from  its 
indorsement  nor  promise  of  future  benefit 
In  consideration  for  the  Indorsement  And, 
unless  It  obtained  one  or  the  other.  Its  In- 
donement  must  be  treated  as  mertily  for 
accommodation. 

[II,  11]Bfany  of  the  adjudicated  cases 
Qteak  of  two  classes  of  ultra  vires  acts  of  cor- 
porations, one  whl<A  Ui  In  noess  of  (Aarter 


power,  and  the  other  where  an  officer  of  « 
corporation  undertakes  to  do  an  act  within 
the  dbarter  power  which  he  bad  no  authority 
to  perform.  In  reality  it  la  a  misnomer  to 
sprak  of  the  latter  character  of  acts  as  ultra 
Tires,  because  such  acts  are  within  tiu  power 
of  the  corporation,  and  are  idmply  In  excess 
of  the  authority  of  the  officer  or  agent  a^ 
tempting  to  perform  them.  Strictly  speaking, 
an  ultra  vires  act  of  a  corporation  Is  one  which 
It  has  no  power  under  its  charter  to  perform. 
Some  confusion  has  arisen  In  the  dedded 
cases  on  account  of  what  seems  to  bp  a  mis- 
apprehension of  the  distinction  between  these 
two  classes  of  acts.  Where  a  corporation 
has  charter  authority  to  do  an  act  It  will 
always  be  estopped  to  question  the  authority 
of  one  whom  it  held  out  as  having  tbe  power 
to  act  for  It  or  whose  act  has  been  ratified 
by  the  corporation  after  its  performanc& 
Hazlehurst  t.  Savannah,  etc.,  R.  Go.,  43  Oa. 
55 ;  City  Fire  Ins.  Co.  v.  Carmgl,  41  Qa.  673. 
A  corporation  can  act  only  through  its  agent, 
and  tbe  law  of  principal  and  agent  Is  appli- 
cable to  it  In  substantially  the  same  way  as 
it  is  applied  to  natural  persons.  In  reference 
to  acts  which  are  strictly  ultra  vires,  the  Su- 
preme Court  of  the  United  States  holds 
broadly  that  neither  consent  o^  nor  ratifica- 
tion by,  all  the  stockholders  can  estop  a  cor- 
poration from  pleading  Its  want  of  power. 
Thomas  v.  Railroad  Cb.,  101  U.  8.  71,  83,  26 
L.  Ed.  050. 

In  First  National  Bank  of  Concord  v. 
Hawkins,  174  U.  S.  364,  1ft  Sup.  Ct  739,  43 
U  Ed.  1007,  the  court  said:  *"A  contract  of 
a  corporation  which  Is  ultra  vires  in  tbe 
proper  sense  (that  is  to  say,  outside  the  ob- 
ject of  Its  creation  as  defined  in  the  law  of 
its  organization,  and  therefore  beyond  the 
powers  conferred  upon  It  the  Legislature) 
Is  not  voidable  only,  but  wholly  void  and  of 
no  legal  effect  The  objection  to  the  contract 
is  not  merely  that  the  corporation  ought  not 
to  have  made  It  but  that  It  could  not  make  it. 
The  contract  cannot  be  ratified  by  either  par- 
ty, because  it  could  not  be  authorized  by  ^- 
ther.  No  performance  on  either  side  can 
give  the  unlawful  contract  any  validity  or  be 
the  foundation  of  a  right  of  action  upon  It 
When  a  corporation  is  acting  within  the  gen- 
eral scope  of  the  powers  conferred  upon  it 
by  the  Legislature,  the  corporation,  as  well 
as  i>erson8  contracting  with  It,  may  be  es- 
topped to  deny  that  It  has  complied  with  the 
legal  formalities  which  are  prerequisites  to  Its 
existence  or  to  Its  action,  because  such  req- 
uisites might  In  fact  have  been  compiled 
with.  But  when  the  contract  la  beyond  the 
powers  conferred  upon  it  by  existing  laws, 
neither  the  corporation  nor  the  other  party 
to  the  contract  can  be  estopped  by  assenting 
to  It  or  by  acting  upon  It  to  show  that  It 
was  prohibited  by  those  laws.* "  See,  also, 
4  Bncy.  U.  S.  Supreme  Court  Reports,  747. 

In  this  state,  however,  the  strict  rule 
above  announced  has  been  modified  to  some 
extoit  so  that  with  us  the  rule  la  that  tbn 
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courts  will  not  interfere  with  an  ultra  rlres 
contract  of  a  corporation  which  has  been  exe- 
cuted, but  will  refuse  to  aid  in  the  enforce- 
ment of  such  a  contract  when  It  is  merely 
executory.  See  Harrlman  t.  First  Bryan 
Baptist  Church,  63  Ga.  186,  38  Am.  Bep.  117; 
Johnson  t.  Mercantile  Trust  Oo.,  94  Ga.  324, 
21  S.  E.  576;  Towers  Excelsior  &  Ginnery 
Company  y.  Inman,  96  Ga.  506,  23  S.  E.  418 ; 
Kohlruss  V.  Zachery,  77  S.  E.  812;  Cozart  t. 
Geoi^a  R.  R,  Co.,  54  Ga.  380.  This  view  seems 
to  be  in  accordance  with  modem  authorities. 
1  Clark-  &  Marshall,  Private  Corporations, 
S  206.  It  is  T^ry  clear  that  the  contract  of 
Indorsement  was  executory.  The  corpora- 
tion en^ged  to  pay  If  the  maker  did  not,  and 
until  it  complied  with  its  engagement  Its 
contract  was  executory. 

The  serlons  question  in  the  present  case, 
and  the  one  with  which  we  have  had  most 
dlfflcnlty,  Is  whether  consent  of  all  the  stock- 
holders of  a  private  corporation  to  the  per- 
formance of  an  ultra  vires  act,  upon  the 
folth  of  which  another  has  parted  with  his 
money,  would  estop  the  corporation  from 
pleading  the  illegality  of  the  act  Of  course. 
It  would  estop  the  individual  stockholders 
who  consented.  And  it  is  argued  with  a 
great  deal  of  force  that,  since  the  corpora- 
tion represents  and  acts  for  the  stockhold- 
ers, if  all  of  them  are  estopped  the  corpo- 
ration should  likewise  be  estopped,  unless 
the  Interest  of  the  public  or  of  creditors  of 
the  corporation  are  Injuriously  affected.  The 
record  la  silent  as  to  whether  the  Savannah 
Ice  Company  was  In  debt  at  the  time  It  lent 
Its  credit  to  the  Crescent  Ice  Company.  It 
might  well  be  said  that  one  seeking  to  en- 
force an  ultra  vires  act  of  a  corporation  car- 
ries the  burden  of  showing  that  there  were 
no  creditors  whose  Interests  might  be  ad- 
verse affected,  and  also  that  the  act  was 
not  In  violation  of  any  public  policy,  pat 
we  prefer  to  base  our  decision  upon  the 
broader  ground  that  the  consrait  of  all  the 
stockholders  will  not  estop  the  corporation 
from  challenging  the  l^Uty  <rf  an  act  which 
Is  wholly  beyond  tibe  Koge  of  Its  charter 
powers.  Nor  does  it  occur  to  ns  that  it 
would  be  necessary  for  the  state  to  interrene 
where  the  act  Is  In  violation  of  some  public 
policy,  or  tiiat  creditors  should  appear  and 
directly  challenge  the  legality  of  the  act 
upon  the  ground  that  It  Injuriously  affected 
tbelr  Interests.  It  is  the  duty  of  a  corpora- 
tion to  urge.  In  a  suit  upon  an  ultra  vires 
contract,  any  defense  which  either  the  state 
or  creditors  might  set  up.  Corporations  are, 
and  should  be,  held  to  a  strict  accountability 
for  their  acts.  In  return  for  the  privileges 
conferred  and  the  exemptions  granted  them 
by  law,  the  shareholders  should  see  that  no 
act  Is  performed  in  the  name  of  the  legal  en- 
tity which  Is  beyond  the  legitimate  scope  of 
the  powers  granted  In  the  charter.  The  de- 
cided weight  of  authority  In  this  country 
is  that  consent  of  the  stockholders  cannot 


validate  an  act  wholly  beyond  the  corpo- 
rate powers.  1  Clark  ft  Marshall,  Private 
Corporations,  S  182,  and  cases  dted;  Park 
Hotel  Co.  V.  Fourth  Nat  Bank,  86  Fed.  742, 
30  C.  0.  A.  409  ;  4  Ency.  U.  S.  Sup.  Court 
Reports,  746,  and  cases  cited. 

The  general  rule  is  thus  tersely  stated  by 
Judge  Sanborn  In  Park  Hotel  Co.  v.  Fonrtb 
Nat  Bank,  supra:  "A  contract  which  a 
corporation  has  no  power  to  make  It  has  no 
power  to  ratify  and  no  power  to  estop  Itself 
from  denying."  A  contrary  view  was  taken 
by  the  Court  of  Appeals  of  New  York  In  the 
case  of  Martin  v.  Niagara  Falls  Mfg.  Co.,  122 
N.  T.  165,  25  N.  E.  303,  where  It  was  held 
that,  where  an  accommodation  Indorsement 
by  a  corporation  was  ratified  by  the  stock- 
holders and  no  other  rights  intervened,  the 
corporation  would  be  bound.  See,  also,  Per- 
kins V.  Trinity  Realty  Co.,  69  N.  J.  Eq.  723, 
731,  61  Atl.  167;  Murphy  v.  Arkansas  Land 
Co.  (a  C.)  97  Fed.  723.  Using  these  deci- 
sions as  authority.  Cook,  In  his  work  on  Cor- 
porations, states  the  law  as  follows:  "The 
theory  of  a  corporation  Is  that  it  has  no 
powers  except  those  expressly  given  or  nec- 
essarily Implied.  But  this  theory  is  no  lon- 
ger applied  to  private  corporations.  A  pri- 
vate corporation  may  exercise  many  extra- 
ordinary powers,  provided  all  of  its  stock- 
holders assent  and  none  of  Its  creditors  are 
injured.  There  is  no  one  to  complain  except 
the  state,  and,  the  business  being  entirely 
private,  the  state  does  not  Interfere.  Thos, 
GO  years  ago  the  courts  would  summarily 
have  declared  it  Illegal  for  a  bnslneBs  cor- 
poration to  become  an  accommodation  In- 
doraer  of  commercial  paper.  But  to-day  there 
is  no  rule  of  public  policy  which  prohibits  a 
private  corporation  having  a  capital  stock 
from  becoming  the  accommodation  Indorser 
of  commercial  paper,  provided  such  indorse- 
ment Is  made  with  the  knowledge  and  as- 
sent of  all  the  directors  and  stockholders, 
and  provided  corporate  creditors  are  paid." 
Cook  on  Corporations  (6th  Bd.)  voL  1,  S  S. 

In  Augusta  R.  B,  Go.  V.  dty  Council,  100 
Oa.  701.  717,  28  S.  S.  126,  the  foregoing  ex- 
tract from  Cook  was  quoted,  but  without  ei- 
ther approval  or  disapproval,  and  there  is 
nothing  in  the  facts  of  that  case  which  called 
for  a  dedsion  of  the  question  now  under 
consideration. 

In  Dublin  Fertilizer  Works  v.  Carter,  6  Ga. 
App.  835,  65  S.  E.  1082,  In  a  discussion  of  the 
subject  of  ultra  vires  acts  of  corporations, 
the  court  said:  "None  of  the  reasons  upon 
which  the  doctrine  of  ultra  vires  is  based 
apply  to  this  contract  It  is  simply  a  con- 
tract made  by  a  private  trading  corporation 
with  an  individual,  opposed  to  no  public  pol- 
icy, prohibited  by  no  law  of  the  state,  and 
In  which  the  public  has  no  Interest  whatever; 
and,  to  strike  down  a  contract  of  this  char- 
acter as  being  ultra  vires,  It  seems  to  us 
would  be  to  euconrage  dishonesty  and  a  want 
of  taSx  dealing  as  to  nxlvate  contracts,  wlth- 

Digitized  by  Google 


SMITH  T.  STATE 


61 


oat  rabaerrliig  any  public  benefit  We  Udnk, 
as  above  stated,  that  the  contract  now  under 
coiuddentlrai  was  not  an  ultra  Tires  con- 
tract ;  bat,  even  If  It  was,  under  the  facts  of 
this  case  It  would  seem  to  be  Inequitable  and 
unjust  to  permit  such  a  defense."  In  that 
case  It  was  held  that  the  act  in  question  was 
not  ultra  vires,  and  therefore  the  discussion 
as  to  the  rule  which  would  have  prevailed 
had  the  act  been  beyond  the  corporate  power 
was  obiter. 

It  Is  to  be  observed  that  in  the  above-quot- 
ed extract  from  Cook  the  author  says  that 
SO  years  ago  the  courts  would  summarily 
have  declared  tt  ill^l  for  a  business  corpo- 
ration to  become  an  accommodation  Indorser 
on  commercial  paper,  but  that  to-day.  If  all 
the  stockholders  assent  and  creditors  are  not 
injured,  such  an  act  Is  held  to  be  legal  The 
law  of  Georgia  on  that  subject  has  been  the 
same  for  many  years.  The  statute  expressly 
commands  that  the  corporation  shall  make 
no  contracts,  except  such  as  are  necessary  In 
legitimately  carrying  Into  effect  the  objects 
and  purposes  of  the  organization,  or  for  se- 
curing a  debt  due  to  the  company.  Any  con- 
tract, therefore,  which  comes  within  this 
statutory  prohibition  is  void,  and  no  consent 
or  ratification  can  make  an  act  valid  which  is 
absolutely  void  ab  initio.  In  our  view  of  the 
matto:,  stockholders  in  a  corporation  cannot 
by  consent  set  aside  and  render  void  a  limi- 
tation placed  by  law  upon  the  corporate  ac- 
tion. If  they  could,  it  wonld  serve  no  good 
purpose  to  limit  the  powers  of  a  corporation. 
The  shareholders  could  receive  all  the  bene- 
fits of  Incorporation  and  not  be  subject  to  any 
of  the  restrictions  Imposed  upon  them  by 
law.  See  Stelner  v.  Stelner  Land  Co.,  120 
Ala.  128,  26  South.  495,  49T.  If  the  view 
contended  for  by  the  defendant  In  error  be 
soimd,  then  a  mercantile  corporatioD,  with 
the  consent  of  all  its  stockholders,  conld  em- 
bark in  a  manufacturing  business  or  in  other 
wtOTprlaes  wholly  foreign  to  the  objects  and 
purposes  expressed  in  the  chartor.  A  corpo- 
ration as  an  entity  has  no  snch  power,  and 
m<Si  power  cannot  be  conferred  i^wn  it  by  Its 
sbareholders.  If  they  themselves  ei^ge  In 
an.  enterprise  whoUy  foreign  to  thfc  organlza- 
tifHk.  they  would  be  liable  as  Individuals  or 
as  partners,  but  they  cannot,  by  engaging  in 
ultra  Tires  acts,  bind  the  corporation  as  a 
legal  entity  separate  and  distinct  from  the 
shar^lders.  We  do  not  mean  to  say  that 
a  corporation  can  never  be  estc^ped,  for  Uuxe 
are  instances  where  it  Is,  sudi  as  ^ere  a 
bona  fide  purchaser  acquires  an  obligation  of 
a  corporation  whicb  on  Its  fttce  appears  to 
haT»  jeen  within  tbe  corporate  power.  But 
with  this  exception,  and  possibly  one  or  two 
otbtan,  a  oorporatlon  as  such  can  never  be 
estoived  to  plead  the  illegality  of  an  act  of 
Its  ofllCNB  or  agents  wholly  beyond  the  scope 
of  the  corporate  buslnesB. 

[12]  The  facts  in  the  present  case  are  prac- 


tically nndlqrated,  and  the  defendant  was 
aiUtied  to  a  Judgment  Hie  oonrt  pnqwrly 
overruled  the  demurrer  to  the  defendantfs 
plea,  as  it  set  fortli  a  defense  and  was  suffi- 
cient In  form. 

Judgment  on  main  bill  of  excepti<HU  n> 
versed ;  on  cross-bill  affirmed. 


SMITH  V.  STATB.   ,(No.  4.787.) 
(Court  of  Appeals  of  Oeoi^a.   Ang.  16,  1918.) 

fSyllainu  by  ihe  Oavrt.) 
L  Cbihihal  Law  (J  lieo*)— Rbviiw— Sum- 

cizNCT  ov  EvinxMCa. 

The  jury  would  bave  been  autboriced  to 
acquit  the  accused,  if  it  had  believed  bis  witneSB- 
68  aad  hia  statement;  but  since  the  evidence  in 
behalf  of  the  proeecution  autborlsed  the  jury  ta 
return  a  verdu:t  of  guilty,  and  there  is  no  com- 
plaint lliat  any  error  of  law  was  committed  on 
the  trial,  this  court  is  without  jurisdiction  to 
set  aside  the  finding  of  the  jury.  The  issue  la 
one  wholl;^  of  fact,  and  cbe  verdict  was  approved 
by  the  tnal  judge. 

[Ed.  Note.— For  other  cases,  see  Crimioai 
Law,  Cent  Dig.  {  3084 ;  Dec.  IMg.  i  U00.«] 

Z  DIB0B0EBI.T    HOUSB  17*)— OTIOIHCB— 

SuFnciKNOT. 

To  authorize  conviction  In  a  prosecution 
for  the  offense  of  keeping  a  lewd  house,  it  is 
not  enough  to  prove  the  general  reputation  of 
the  house,  or  of  its  inmBtes,  or  l)Oth;  for  the 
irist  of  the  offense  la  that  the  house  was  kept 
"for  the  practice  of  fornication  or  adaltery," 
and  the  jnry  must  be  satisfied  that  acta  of 
lewdness  were  practiced  In  the  house  io  ques- 
tion, and  that  the  house  was  maintained  for  the 
purpose  of  prostitution.  Reputation  for  lewd- 
ness, however,  may  be  a  drcmnstance  tending 
to  show  the  character  of  the  bouse,  and  may  be 
considered  by  the  jury  In  corroboration  of  such 
facts  and  drcnmstances  as  may  reasonably  sat- 
isfy them  of  the  essential  fact  that  fornication 
or  adultery  was  actually  committed  therein. 

[Ed.  Note.— For  other  cases,  see  Disorderly 
House,  Cent.  Dig.  H  26-29 ;  Dec.  Dig.  i  17.*J 

Error  from  Superior  Court  Hall  County; 
J.  B.  Jones,  Judge. 

H.  H.  Smith  was  convicted  of  keeping  a 
disorderly  house,  and  brings  error.  Affirmed. 

B.  P.  Galllard,  Jr.,  of  Gainesville,  for 
plaintiff  in  error.  Bobt  McMillan,  Sol.  Gen., 
of  ClarkesvlUe,  for  the  State. 

RUSSELL,  J.  The  defendant  was  convict- 
ed of  the  offense  of  keeping  a  lewd  house, 
and  excepts  to  the  judgment  refusing  a  new 
trial.  The  only  point  made  Is  that  the  ver- 
dict Is  contrary  to  law,  because  It  Is  unsup- 
ported by  the  evidence  submitted  on  the 
trial.  The  plaintiff  in  error  relies  upon  the 
ruling  of  this  court  In  Coleman  v.  State,  5 
Ga.  App.  766,  64  S.  E.  828,  and  rullugs  of 
the  Supreme  Court  In  Weems  v.  State,  84 
Ga.  461.  11  S.  E.  301.  and  Ughtner  v.  State, 
126  Ga.  S63,  65  S.  E.  471. 

[1]  It  is  insisted  that  the  evidence  falls  to 
show  beyond  a  reasonable  doubt  that  the 
house  was  kept  for  the  purpose  of  the  prac- 
tice of  adultery  and  fornication,  and  that 
the  evidenoc  fails  to  show  that  sndi  an  act 
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or  acts  were  committed.  A  review  at  tbe 
record  sbows  that  the  evldaice  in  behalf  ot 
the  defendant.  If  it  had  been  beUer^  b;"  the 
Jury  In  the  exercise  of  their  right  at  det^- 
minlng  the  credibility  of  witnesses,  wonid 
hare  authorized  the  acquittal  of  the  accused ; 
but,  on  the  other  band,  it  cannot  be  said 
that  the  evidence  adduced  by  the  prosecu- 
tion was  Insuffldrat  to  authorize  conviction. 
There  la  evidence  that  the  plaintiEF  In  error 
is  a  married  man,  whose  family  resided  in 
the  same  town  with  himself.  He  did  not 
live  with  his  family,  bnt  lived  in  a  room 
rented  In  an  office  building,  though  he  pro* 
vlded  for  his  children.  One  witness  testified 
that  this  room  was  visited  both  day  and 
night  by  women  of  bad  character  for  lewd- 
ness. One  woman  of  snch  reputation  was 
shown  to  have  been  there  more  than  once, 
under  circumstances  which  authorized  the  In- 
ference that  her  presence  was  for  the  pur- 
pose of  engaging  in  illicit  Intercourse  with  a 
man  other  than  the  defendant,  whose  name 
was  not  disclosed.  On  one  occasion  the  po- 
lice, after  quite  an  effort,  secured  entrance 
to  the  defendant's  room,  and  there  found  a 
man  on  tbe  bed  and  a  woman  of  alleged  bad 
reputation  In  the  room.  At  another  time  the 
policemen  beard  people  talking  In  tbe  de- 
fendant's room  at  night.  They  entered  the 
room ;  the  woman  was  not  there,  but  on 
search  they  found  her  upon  tbe  roof,  par- 
tially undressed ;  and  other  circumstances  in- 
dicated that  It  was  tbe  accused  who  took 
this  means  of  attempting  to  conceal  her  from 
th^  policemen.  A  witness  testified  that  the 
defendant  had  tried  to  get  him  to  go  to  this 
room  to  see  a  woman,  and  several  witnesses 
testified  that  the  reputation  of  the  house  and 
of  the  women  who  frequented  the  place  was 
bad  for  lewdness.  It  was  testified,  and  was 
admitted  by  the  defendant  in  his  statement, 
that  he  had  paid  off  a  claim  for  rent  which 
was  partly  against  the  girl  who  was  foimd 
In  his  room  in  company  with  a  man  by  the 
name  of  Lowe.  It  is  true  that  no  witness 
saw  the  actual  commission  of  any  act  of 
lewdness,  but  upon  one  occasion  a  witness 
saw  a  girl  in  tbe  room  with  her  dress  up  to 
her  knees,  and  a  man  sitting  on  the  bed  who 
was  very  much  excited  and  red  in  the  face 
whoi  the  room  was  entered,  and  who  did 
not  want  bis  name  mentioned.  Another  wtt* 
nesa  saw  tbe  same  woman  In  the  room  when 
the  bed  was  in  a  torn-up  conditton,  and  a 
man  lying  on  It  This  witness  testified  tihat 
at  another  time  be  failed  to  find  the  wo- 
man in  the  room,  bat  that  the  defoidant  ad- 
mitted be  had  pushed  ber  out  of  the  window. 
Wd  think  the  testinuHiy  as  to  the  ctrcom- 
Btances  under  which  the  woman  was  found 
more  than  once  in  the  defendant's  room  with 
other  men  authorized  the  Jury  to  infer  that 
the  oBaiae  of  adnltei;  and  fornication,  or 
adultery  or  fornication,  waa  actually  com- 
mitted in  the  room  is  question,  and  is  so 
corroborated  by  testimony  aa  to  the  reputa- 
tion of  tbe  place  and  the  wonei^  as  well  aa 


by  the  testimony  to  the  ^ect  that  the  de- 
fendant solicited  one  of  the  witnesses  to  meet 
a  woman  in  his  room,  as  to  authorize  tbe 
Jury  to  And  the  defendant  guilt?. 

[2]  2.  We  held  in  Ck>leman  r.  State,  6  Ga. 
App.  766,  64  S.  E.  828,  that  It  was  error  to  in- 
struct the  Jury  that  "it  Is  not  necessary  for 
the  state  to  prove  that  there  were  acta  of 
adultery  or  fornication  committed  at  snch 
house,"  and  tbe  Judgment  refusing  a  new 
trial  was  reversed,  for  the  reason  that  the 
probative  value  of  tbe  reputation  of  the 
house,  as  a  circumstance  corroborative  of  tes- 
timony, either  direct  or  drcumstantla),  to  tbe 
effect  that  acts  of  lewdness  were  actually 
committed  In  the  house  in  question,  is  sole- 
ly for  determination  by  the  Jury,  and  the 
mere  fact  that  a  house  has  a  bad  reputation 
is  not  of  Its^  sufficient  to  establish  the  fact 
that  It  deserves  that  reputation,  so  as  to  con- 
vict an  occupant  of  the  house  of  the  statutory 
offense.  To  authorize  conviction  of  the  of- 
fense of  keeping  a  lewd  house,  it  Is  not 
enough  to  prove  the  general  reputation  of  the 
bouse,  or  of  Its  Inmates,  or  both;  for  tbe  gist 
of  the  offense  Is  that  the  house  was  kept 
"for  the  practice  of  fornication  or  adultery" 
(Penal  Code,  i  382).  and  the  Jury  must  be 
satisfied  that  acts  of  lewdness  were  practiced 
in  the  house  In  question,  and  that  tbe  bouse 
was  maintained  for  the  purpose  of  prostitu- 
tion. Reputation  for  lewdness  may  be  a  dr- 
cumstanoe  tending  to  show  the  character  of 
Om  baaae,  and  may  be  considered  1^  the  Jury 
In  corroboration  of  such  tactB  and  circum- 
stances as  may  reasonably  satlstf  tbem  of 
the  essraitial  t&ct  that  fornication  or  adultery 
was  actually  committed  therein.  In  the 
Coleman  Case  the  Judge,  tn  effect;  told  the 
Jury  that  the  accused  might  be  convicted 
upon  mere  proof  of  tbe  reputation  of  the 
house  and  Its  inmates.  In  the  present  case, 
however,  there  is  no  complaint  that  the 
court  fell  into  a  similar  error,  and  there  is 
testimony  sufficient  to  authorize  tbe  Jury  to 
infer,  to  the  exclnsion  of  every  reasonable 
doubt,  that  tbe  room  in  question,  with  the 
permission  of  tbe  defendant,  was  used  for 
purposes  of  prostitution,  and  that  acts  of 
lewdness  yere  actually  committed  tber^ 

We  rewgnlze  the  prlntiLple  announced  in, 
tbe  ruling  of  the  Supreme  Court  in  tbe  Cases 
of  Weems  and  Lightner,  supra  (as  will  be 
seen  by  reference  to  tbe  opinion  of  tbis  court 
In  Conner  t.  State,  3  Oa.  App.  475,  00  3. 
E.  Ill),  that  one  cannot  be  found  guilty  of 
illicit  Intercourse  upon  drcomatantlal  e^- 
dence,  where  the  Incriminatory  drcumstances 
are  as  compatible  with  the  theory  of  his  in- 
nocence as  with  the  inference  of  guilt.  In 
the  Weems  and  Ughtoer  Oases  tbe  evidence 
showed  nothing  more  than  that  the  accused 
in  each  case  had  the  opportunity  (provided 
tbe  female  was  willing}  to  commit  tbe  of- 
fense. Is  no  case  would  this  alone  be  suffi- 
cient to  authorize  conviction  of  an  act  ot 
illicit  intercourse.  Aa  to  tlie  bet  of  inter- 
course this  case  might  b«  sonuiriiat  similar 
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to  the  Weema  Case,  if  the  girl  In  qnestlon 
bad  only  been  seen  once  at  tbe  room  of  the 
accDsed ;  bat,  according  to  the  testimony  for 
the  state,  she  was  several  times  a  rlaltor  to 
the  room  of  the  defendant  under  clrcnm- 
stanoes  which  reqnire  explanation.  The 
Weems  Case  Is  really  very  little  in  point, 
becanse  In  that  case  It  was  apparent  that 
Weems  did  not  have  time  to  commit  the 
adulterous  act,  which  was  prevented  by  the 
appearance  of  the  prosecutor.  As  waa  said 
In  Johnson  r.  State,  119  Ga.  446,  46  S.  E. 
634,  the  Judgment  of  convictlOD  In  Weaver 
T.  State,  74  Qa.  376,  and  in  Weems  t.  State, 
supra,  did  not  Justify  the  Inference,  beyond 
a  reasonable  doubt,  that  the  carnal  act  had 
been  committed.  The  same  principle  is  dealt 
with  in  Sutton  t.  State,  124  Oa.  820,  63  S.  B. 
381.  In  the  Coleman  Case,  supra,  this  court 
very  properly  held  tliat  In  a  prosecntlon  for 
keeping  a  lewd  house  the  evidence  mast  be 
Bofflcient  to  satisfy  the  Jury  that  acta  of 
lewdness  were  actually  committed  In  the 
honae  in  question.  Proof  of  a  single  act 
woDld  perhaps  not  be  sufficient  to  authorize 
a  conviction  of  keeidng  a  lewd  bouse;  for 
this  offense,  In  point  of  habitude.  Is  similar 
to  the  offense  of  living  in  a  state  of  adultery 
or  fornication,  In  which  a  conviction  would 
not  be  supported  by  proof  of  a  single  act 
of  Illicit  Intercourse.  There  is  no  Intimation 
in  the  oidnion  in  the  Coleman  Case  tliat  proof 
of  the  reputation  of  the  alleged  lewd  house 
or  of  its  Inmates  Is  not  admissible  in  cor- 
roboration of  other  circumstances  tending  to 
show  that  the  house  In  question  Is  main- 
tained for  the  purpose  of  prostitution.  The 
decision  upon  this  point  la  merely  to  the 
effect  that  mere  proof  of  a  reputation  for 
lewdness  is  not  saffldent  to  authorize  convic- 
tion. The  rale  laid  down  In  Clement  v.  Kim- 
ball, 98  Mass.  S35,  that  "snch  testimony  often 
becomes  competent  when  there  Is  other  evi- 
dence in  the  case  to  show  relations  of  an 
equivocal  character,**  is  clearly  recognized. 

If  there  was  nothing  more  In  this  case  than 
the  proof  of  the  reputation  of  the  room  and 
of  the  women  who  visited  there,  which  was 
adduced  by  the  state,  or  If  the  Judge  in  the 
present  case  had  Instructed  the  Jary  that  this 
testimony  as  to  remitatlon  would  be  suflicient 
to  autborlie  conviction  of  the  accused,  the 
case  at  bar  would  be  controlled  by  the  roling 
in  the  Coleman  Case.  Inasmnch,  however, 
as  tbwe  ate  drcnmstances  which  authorize 
the  Jury  to  Infer  that  more  than  one  act  of 
lewdness  was  oonunltted  in  the  room  rented 
by  the  defendant,  the  case  differs  from  the 
Colanait  Cast  If  the  Jury  had  been  satis- 
fied heyond  a  reasonable  doubt,  by  the  dr- 
cnmstanceB  whldi  ■sarroanded  the  female  In 
question  vpoa  the  occaslona  when  she  was 
Been  wtth  other  men  In  the  room  of  the  ao- 
cosed,  that  an  illicit  act  bad  actually  been 
committed,  the  proof  of  reputation  and  the 
frequency  of  the  fconale's  visits  to  the  room, 


when  considered  In  corroboration  of  the  dr- 
camstances  Indicating  that  sexual  intercourse 
had  taken  place,  would  be  sufficient  to  render 
the  Incriminatory  drcunutances  far  more 
consistent  with  guilt  than  with  Innocence. 

The  credibility  of  the  witnesses  as  well  as 
their  prejudice  or  bias,  if  any  existed,  was 
exclusively  for  the  Jury,  their  finding  is  ap- 
proved by  the  trial  Ju^;e,  and  this  court  has 
no  power  to  interfere. 

Judgment  affirmed. 


SAYANNAH  ELECTRIC  GO.  T.  LAOKEXS. 
(No.  4.763.) 

(Court  of  Appeals  of  Georgia.  June  10,  1913.) 
(ByUabv*  Jyy  ih«  Court,) 

1.  Nbw  Tbial  (8i  11,  163*)— Obdbbs-Judg- 
UBHT— Discbehoh. 

A  judgment  overrnllng  a  motion  for  a  sew 
trial  wul  not  be  reversed  merely  because  in  the 
order  tb«  trial  judge  recites,  ^*So  two  juries 
have  found  on  uie  ucta  in  favor  of  the  plaia- 
tiff,  and  I  would  not  be  Justified  in  grantiug 
this  motion,  unless  there  has  been  .an  error  of 
law  committed  by  the  court  against  the  defend- 
ant" The  proper  cona traction  of  audi  an  or* 
der  is  that,  in  view  of  the  fact  that  the  verdict 
complained  of  was  the  second  concurrent  ver- 
dict upon  conflicting  evidence,  and  the  discre- 
tion of  the  trial  judge  was  not  as  broad  as  it 
would  have  been  had  the  first  vwdict  been  un- 
der review,  he  did  not  feel  that  he  ought  to  in- 
terfere with  the  jury's  finding. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §i  14-16,  330-332;  Dec.  Dig.  11, 
163.*] 

2.  Cabbiebs  ({  348*)— Xnjubt  to  Passenobbs 
—I  NSTBucTioNs— Evidence. 

The  evidence  wEts  not  such  as  to  require  an 
instruction  that  the  plaintiff  would  not  be  en- 
titled to  recover  if,  by  the  exercise  of  ordinary 
care,  she  could  have  avoided  the  consequences 
of  the  defendant's  negligence.  The  proximate 
cause  of  the  plaintiff's  injury  was  the  sudden 
Jerk  of  the  car  from  which  she  was  attempting 
to  alight,  and  the  consequences  of  this  neglt- 
gence  could  not  have  been  avoided  after  it  he- 
came  existent  and  operative. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SS  1403-1405;  Dec.  Dig.  |  848.*] 

3.  Tbial  (S  191*)— Ivjubibs  to  Pabseiiobbs— 

iNSTBUCnoNS. 

O>nfltroed  in  the  light  of  the  entire  charge, 
there  was  not  error  ht  any  of  the  instruction  o£ 
which  complaint  is  made  In  the  motion  for  a 
new  triaL 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  420-431,  435 ;  Dec.  Dig.  {  191.*] 

4.  GaBBIEBS  (I  818*)— IHJUBT  TO  FABSEHOEa- 
EVIDEKOE. 

The  evidence  authorized  the  verdict 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1270,  1807-1S14;   Dec.  Dig.  | 
318.*] 

Error  from  City  Court  of  Savannah ;  Da- 
vis Freeman,  Judge. 

Action  by  Martha  Lackens  against  the  Sa- 
vannah Electric  Company.  Judgment  for 
plaintiff,  and  detodant  brings  error.  Af- 
firmed. 

Osborne  ft  Lawrence,  of  SaTumah,  fbr 
plaintiff  in  error.  Anderson,  Cann  ft  Oann, 
of  Savannah,  for  defendant  in  error. 
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POTTLB,  J.  Tbe  plalnUfl,  who  was  a 
pasBoiger  on  the  deCendanl^i  railway,  baa 
tirioe  recovered  for  persmal  injuries  alleged 
to  have  been  caused  by  the  d^andant'e  nec- 
Ilgence.  The  trial  Judge  set  aside  the  first 
verdict,  and,  upon  the  hearing  of  the  second 
motion  for  a  new  trial,  paaed  the  following 
order:  "This  case  has  been  twice  tried;  two 
verdicts,  one  for  fS,000  and  one  for  $6,192, 
bdng  rendered  tat  plaintUf.  On  the  second 
trial.  In  addition  to  the  wltnesBes  testifying 
on  the  first  trial,  Mrs.  Smith  and  Uis.  Schloss 
testified  for  defotdant  So  two  Juries  have 
found  on  Oie  facts  In  favor  of  plalntifl,  and 
I  would  not  be  Justified  In  granting  this  mo- 
tion, unless  there  has  been  an  error  of  law 
conuoitted  by  the  court  against  the  d^end- 
ant  I  do  not  think  there  Is  any  reversftle 
error  complained  of  against  the  defendant, 
and  Ihe  motion  is  therefore  overmled  and  a 
new  trial  denied." 

The  petition  contained  two  counts.  The 
first  count  diarged  negligence  In  not  giving 
Uie  plaintiff  satHdent  time  to  alight  from 
the  street  railway  car  after  it  liad  been  stop- 
ped for  that  purpose,  and  in  starting  the 
car  while  the  plaintiff  was  in  the  act  of 
alighting  therefrom.  The  second  count  need 
not  farther  be  referred  to,  since  it  is  not  re- 
lied on  for  a  recovery,  and  there  was  no  evi- 
dence In  sutq^rt  thweof.  Tlie  defmdant 
filed  no  specbil  defense,  but  omtented  itself 
with  a  general  denial  of  Ml  material  aver- 
ments, Including  the  allegation  Uiat  the  plain- 
tiff was  free  from  fault 

[1]  L  Whm  there  have  been  two  con- 
currrat  verdicts  in  favor  of  a  party  litigant, 
the  second  grant  of  a  new  trial  "<m  account 
of  alleged  conflict  between  the  evidence  and 
the  verdict  will  be  closdy  examined  to  see 
that  the  discretion  of  the  court  bdow  has 
been  Justly  and  wisdy  exercised,  In  view  of 
the  peculiar  issues  and  facts  of  each  case, 
and  having  due  regard  to  the  general  con- 
sideration of  the  fitness  of  Juries  to  ascer- 
tain the  facts,  and  the  necessity  that  there 
must  be  some  end  to  litigation."  'Vassle  v. 
Central  of  Oa.  Ry.  Co.,  186  Oa.  8,  68  S.  E. 
782;  Stewart  v.  Central  of  Oeorgia  Ry.  Co., 
3  Oa.  App.  397,  60  S.  Q.  1.  In  the  case  last 
dted  a  number  of  the  decisions  of  the  Su- 
preme Court  are  also  r^rred  to,  ttom  which 
the  rule  seems  to  be  dedudUe  tha^  where 
evidence  decidedly  pr^nderates  in  favor  of 
the  verdict,  a  second  new  trial  should  not 
be  granted.  In  the  case  then  under  consid- 
eration this  court  followed  the  rule  annoonc- 
ed  1^  the  Suprone  Court  In  Taylor  v.  Cen- 
tral of  Georgia  Ry.  Co.,  79  Oa.  330,  6  S.  B. 
11^  to  the  effect  that  the  power  of  the  courts 
to  grant  new  trials  is  not  limited  as  to  tbe 
number  of  times  it  may  be  exercised,  "but 
the  presumption  of  the  legality  of  such  grant 
weakens  upon  each  concurrent  verdict"  It 
must  be  admitted  that  the  role  d^ing  to 
the  trial  Judge  the  right  to  grant  a  second 
new  trial  upon  conflicting  evidence,  where 
the  evidence  decidedly  prepondwates  in  fit- 


vor  of  tile  verdict  Is  not  attogeUier  aaiSar 
factory.  The  preponderance  of  the  evideice 
is  m>t  always  with  the  greater  numbur  of 
witnesses,  and  it  la  frequently  donlrtfDlwbere 
the  legal  i»ep<mderanoe  lies.  There  may  be 
one  witness  known  to  the  Jury  and  Judge  to 
be  a  man  of  absolute  intbp^  and  impart 
tlality,  and.  In  their  opinion,  the  testimony 
of  this  witness  might  im^ter^  ontwelflh  tiat 
of  a  dozen  witnesses,  whose  testimony  ml^t 
not,  tm  account  at  Interest  or  bias,  or  friend- 
ship for  one  of  tlie  parties^  or  on  acoonnt  of 
the  knowledge  the  Judge  or  the  Jury  ml^t 
have  of  their  diaractw,  be  entitled  to  as 
much  wei^t  as  that  of  tbe  one  witness  vsfon 
whose  testimony  the  verdict  was  based. 
These  are  some  of  the  considerations  which 
give  sanctity  to  the  Jury's  findin«  after  It 
has  met  the  approval  of  the  trial  judge. 
Frequently  from  the  printed  record  the  pre- 
ponderance of  the  evidence  seems  to  be 
against  the  verdict,  and  sometimes  it  la  actu- 
ally so :  but  the  reviewing  court  is  not  In 
as  good  position  to  determine  where  the  pre- 
ponderance Ilea  as  is  Oie  Judge  who  has  pre- 
sided during  the  trial,  seen  the  witnesses, 
noted  their  manner  ot  testt^lng,  and  has 
felt  the  force  of  that  Indefinable  something 
which  can  only  be  derived  from  the  atmos- 
phere of  the  trial  Sometimes  truth  can  be 
felt  when  it  cannot  be  seoi ;  and  tb»  trial 
Judge  is  In  a  much  better  position  ttian  the 
appellate  court  to  teeL  its  Influence  and  reo- 
ognize  its  presence. 

While  under  the  law  of  this  state,  the  line 
between  the  duty  of  the  trial  Judge  and  that 
of  the  Jury  is  clearly  marked,  and  their  fonc- 
tlons  are.  separate  and  distinct,  the  duty  of 
the  Jn^  being  conflned  to  Instmdlng  the 
Jury  in  the  principles  of  law  applicable  to  the 
case  and  in  poUdng  the  trial  to  see  that  no 
element  of  unfairness  oaters  into  it,  and  that 
of  tbe  Jury  being  to  find  the  facts  and  apply 
the  principles  of  law  as  given  them  In  charge 
by  the  court,  stlU  the  Judge  Is  given  the  power 
to  veto  the  Jury's  flndiog  of  the  facts,  and 
such  finding  will  not  be  approved  by  the  re- 
viewing court,  unless  it  has  received  the  ex- 
press or  implied  sanction  of  the  trial  Judge : 
and  this  would  seem  to  apply  without  refer- 
ence to  the  number  of  concurrent  verdicts  of 
the  Jury,  although  we  are  not  called  on  now 
to  decide  whether  or  not  the  veto  power  of 
the  Judge  might  be  lost  after  a  number  of 
ooncurrent  verdicts  have  been  returned  In 
favor  of  the  same  party.  But  the  sanction  oif 
the  verdict  by  the  trial  Juc^e  need  not  be 
express ;  it  Is  to  be  Implied  from  his  fallnre 
to  disapprove,  evidenced  by  the  overruling  of 
the  motion  to  set  aside  the  venUcL  When- 
ever a  motion  for  a  new  trial  la  ovwruled  by 
the  presiding  Judg^  there  is  a  presumption 
that  the  verdict  has  met  with  his  approval, 
because  It  Is  his  duty,  wlien  considering  the 
motion,  to  pass  upon  the  facts;  and  this 
court  is  bound  to  presume  that  he  has  per- 
formed this  duty,  unless  the  contrary  afilmui- 
tlvely  appears.  Boace  it  follows  that  he  who 
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aasertB  ttut  tb«  trial  jndse  baa  failed  to  ez- 
endae  the  dlsoetloii  imposed  upon  Mm  by 
law,  and  wUdi  Cbe  law  inytuatlTely  TeqaLres 
blm  to  exercise  nraat  bring  clear  and  unmis- 
takable proftf  of  tbat  fbct  If,  in  passing  up- 
on tbe  motton  for  a  new  trial,  tbe  trial  Jadge 
aaaerta  in  bis  f»der  tbat  be  bas  no  anthoiity 
to  interCBre  wiUi  the  Jury's  finding  upon  tbe 
isnies  ot  Uict,  be  bas  failed  to  nerdse  the 
dlsereOm  inqwsed  upon  him  by  law,  and  tbe 
case  wiU  be  dealt  witb  iqHm  the  assumption 
tliat  tbe  judge  would  have  granted  a  new  trial 
if  be  bad  thought  be  had  the  power  to  do  so. 
See  Merchants'  &  iUinerB*  Transportation  Co. 
T.  Corcoran,  4  Ga.  App.  664,  €2  8.  B.  130; 
Savannah  Btectric  Co.  t.  Badenhoop,  6  Ga. 
App.  S71.  876,  65  8.  B.  BO;  Walters  t.  State, 
6  Ga.  App.  S65,  666,  66  S.  B.  357;  Livlngaton 
T.  Taylor.  132  Ga.  9,  63  S.  B.  6M;  Central  of 
Georgia  By.  Co.  v.  Harden,  118  Ga.  453,  38 
S.  E.  94B.  It  howerer,  the  order  of  the  trial 
Jndge  is  eqnlTOcal  and  susceptible  of  two  can- 
Btrnctlona,  that  interpretation  wlU  be  given 
It  which  is  in  ooufwnauce  witb  tbe  theory 
that  tbe  trial  Jndge  has  performed  his  duty 
and  exercised  the  discretion  vested  in  blm  by 
law. 

Some  stress  Is  laid  by  tbe  defendant  in  er- 
ror npaa  fbe  fact  that  this  is  the  secoud  ver- 
dict, and  tbat  Uie  Judge  bas  not  as  broad  dia- 
cretlon  as  he  would  have  had  bad  tbe  finding 
In  the  plaintiff's  fitvor  been  the  first  one.  It 
is  true  that  tbe  Judge's  discretion  Is  some- 
what weakened  after  the  second  verdict,  but 
in  pasdng  upon  the  second  verdict  it  Is  as 
mudi  bis  duty  to  ezerdse  whatever  discre- 
tion be  bad  as  it  Is  to  exercise  tfie  broader 
discretion  with  wblch  the  law  vests  blm  in 
dealing  witb  the  first  verdict  Evidently  the 
porpoee  of  tbe  law  Is  to  require  tbe  trial 
Judge  to  give  more  force  and  effect  to  each 
sncceeding  verdict  It  makes  no  diffo^ce 
how  greatly  the  evidotce  may  preponderate 
in  tevor  of  the  verdict  If  tbere  be  a  conflict, 
however  slight  the  discretion  of  the  trial 
Judge  in  setting  tbe  first  verdict  aside  will 
nevor  be  controlled.  In  reviewing  that  ver> 
diet  he  may  enter  tbe  Jury  box  and  become 
both  Judge  and  Jury.  In  reviewing  the  second 
verdict  he  may  and  ou^t  to  resolve  his 
doubts  in  favor  of  the  Jury's  finding.  And 
with  ea<fli  succeeding  verdict  the  power  ot  the 
Jury  Increase^  and  that  of  the  Judge  dimin- 
ishes in  a  corresponding  degree.  If  the  Jndge 
is  dear  that  the  second  verdict  Is  wrong,  he 
sbonld  set  it  aside;  but  if,  in  passing  upon 
tbe  second  ver^ct  the  trial  Judge  entertains 
doubt  in  refttence  to  the  truth  of  the  case, 
and  in  overruling  the  motion  for  a  new  trial 
says,  in  substance,  *'Had  I  been  on  the  Jury, 
I  would  probably  not  have  found  this  ver- 
dict, but  the  question  is  doubtful,  and  I  will 
resolve  my  doubts  in  favor  of  the  Jury's  find- 
ing," be  wonld  be  doing  merely  what  the  law 
says  be  ought  to  do,  and  an  ordor  to  that  ef- 
fect would  not  be  regarded  as  such  a  dls- 
Avvmnl  of  tbe  verdict  as  that  the  reviewing 
court  would  bo  bound  to  assume  that  the 


Judge  had  failed  to  ezerdse  Che  discretion 
Imposed  upon  him  by  law.  In  tbe  present 
case  the  trial  Jndge  ssid:  "So  two  Juries 
have  found  on  the  facts  in  favor  of  tbe  ifiain- 
Off,  and  I  would  not  be  Justified  In  granting 
this  motion,  unless  there  has  been  an  er- 
ror of  law  committed  by  the  court  against 
the  defendant"  In  the  light  of  the  prlndples 
above  discussed,  and  espedally  of  tbe  rule 
which  requires  ns  to  assnme,  until  the  con- 
trary appears,  that  tbe  Judge  has  performed 
his  duty,  what  construction  should  be  given 
this  order?  It  means,  we  think,  simply  that 
the  Judge  was  of  the  oplnifm  that,  in  view  of 
the  fftct  tbat  this  was  a  second  verdict,  he 
did  not  have  as  broad  discretion  as  he  would 
have  bad  In  dealing  witb  a  first  vexdict;  and 
that  for  that  reason  be  would  not  be  Justified, 
under  tbe  rules  of  law  applicable  to  the  case, 
in  setting  aside  the  verdict  In  otiier  words, 
that  while  be  wonld  not,  perhaps,  have  made 
the  finding  had  be  been  m  the  Jury,  be  did 
not  feel  that  with  the  diminished  dlscretUm 
which  the  law  gives  him,  it  would  be  right  to 
set  the  verdict  aside.  Tbe  trial  Judge  who 
passed  upon  this  motion  is  one  of  the  fairest 
and  ablest  magistrates  whose  decUdons  are 
subject  to  review  by  this  court  He  is  &mil- 
lar  with  the  rule  of  law  which  requires  blm, 
in  passing  upon  a  motion  tor  a  new  trial,  to 
exercise  such  discretion  as  the  law  imposes 
upon  bim.  Properly  construed,  we  do  not 
think  there  is  anything  in  the  order  which 
requires  a  finding  that  he  bas  failed  to  per- 
form this  duty. 

[2]  2.  It  remains  to  be  determined  wheth- 
er any  error  of  law  bas  been  committed  of 
sufficient  materiality  to  require  a  reversal  of 
the  Judgment  overruling  tbe  motUm  for  a 
new  trlaL  The  Judge  charged  the  Jury,  In 
substance,  tbat  if  the  defendant  failed  to  ex- 
ercise extraordinary  care  in  giving  the  plain- 
tiff reasonable  time  in  which  to  alight  from 
the  car,  and  n^Ugently  caused  the  car  to 
move  while  she  was  in  the  act  of  alighting, 
and  the  Injury  was  due  to  this  failure  to 
exercise  such  extraordinary  care,  the  plain- 
tiff would  be  ^titled  to  recover.  Error  is 
assigned  upon  this  instruction,  upon  the 
ground  that  the  court  failed,  in  the  same  con- 
nection, to  charge  tbe  Jury  that  the  plaintiff 
would  not  be  entitled  to  recover  If,  by  tbe 
exercise  of  ordinary  care,  she  conld  have 
avoided  the  Injury.  In  another  part  of  the 
charge  the  Jury  were  distinctly  instructed 
that  the  plaintiff  could  not  recov^  if  the  in- 
Jury  was  caused  by  her  own  negligence,  or  If 
she  conld  have  avoided  the  consequences  to 
herself  caused  by  tbe  defendant's  negligence. 
The  duty  imposed  by  law  upon  the  plaintiff 
to  exercise  ordinary  care  to  avoid  the  conse- 
quences of  tbe  defendant's  negligence  does 
not  arise  until  that  negligence  is  existing, 
and  Is  dther  apparent  or  the  circumstances 
are  such  that  an  ordinarily  prudent  person 
would  have  reason  to  apprehend  Its  exist- 
ence.  Western  ft  Atlantic  Ballroad  Co.  v. 
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Fersnaon,  US  Oa.  70S,  89  S.  B.  306,  M  L. 
R.  A.  802.  It  has  been  several  times  held 
that,  where  the  pleadings  and  the  erldaice 
require  It,  the  Judge,  even  In  the  absence  of 
a  written  request,  should  charge  the  Jury 
that  a  plaintiff  cannot  recover  on  account  of 
negligence,  the  consequences  of  which  he 
could  bare  avoided  by  the  exercise  of  ordi- 
nary care.  And  where  there  Is  a  general 
denial  of  the  allegation  that  the  plaintiff  was 
free  from  fault  it  is  not  essential  that  this 
rule  of  law  should  be  pleaded  as  an  affirma- 
tive defense.  West  End  By.  Co.  v.  Mozely,  79 
Ga.  463,  4  S.  B.  324;  Atlanta  Ry.  Co.  v.  Gard- 
ner. 122  Ga.  82,  49  S.  E.  618;  Atlantic  Coast 
Line  Railroad  Co.  v.  Canty,  12  Ga.  App.  411* 
77  S.  E.  659.  In  cases  of  suits  by  employes 
before  the  passage  of  the  act  of  1909,  It  was 
held  that,  it  the  Judge  Instructed  the  Jury' 
that  before  the  plalntlic  could  recover  be  most 
be  entirely  free  from  fault  or  negligence,  it 
was  not  erroneous  to  fall  to  charge  that  he 
could  not  recover  If,  by  the  exercise  of  or- 
dinary care,  be  could  have  avoided  the  con- 
sequences of  the  defendant's  negUgence. 
Louisville  A  Nashville  R.  Co.  v.  Thompson. 
113  Ga.  983,  39  S.  E.  483;  Georgia,  Florida 
&  Alabama  Ry.  Go.  v.  Sasser,  4  Ga.  App.  276, 
61  S.  E.  605.  These  decisions  doubtl^  pro- 
ceed upon  the  theory  that  an  employe  could 
not  be  wholly  free  from  fault  If,  by  the  ex- 
ercise of  ordinary  care,  be  could  have  avoid- 
ed the  consequences  of  the  defendant's  neg- 
ligence, and  that  for  this  reason  a  general 
instruction  that  he  must  have  been  entirely 
free  from  fault  or  negligence  was  sufficient, 
in  the  abs«u»  of  a  written  reixnest  for  a 
more  speciflc  chai^  It  la,  of  course,  ifot 
erroneous  to  fall  to  fdiarge  Qie  mie  of  law 
now  under  consideration,  nitlen  both  the 
pleadings  and  the  evidence  require  such  an 
Instruction. 

In,  the  present  case^  the  plaintiff  having 
alleged  that  edie  was  wholly  free  from  fault, 
and  tbla  allegation  faavli^  been  denied,  the 
pleadings  were  snffldent,  under  the  author- 
ity of  tbe  Uosely  and  Gardner  Cases,  above 
dted,  to  raise  an  Issue  as  to  whether  she 
could,  by  the  exerdae  of  ordinary  care,  have 
avoided  the  consequences  of  the  defendant's 
negligence.  On  principle  it  would  seem  that 
this  rule  of  law  constitutes  an  affirmative  de- 
fense, and  should  be  specially  pleaded.  Cer- 
tainly, whether  specially  pleaded  or  not,  It 
should  not  be  given  In  charge,  unless  the  Jury 
would  be  authorized  to  find  that  tbe  plaintiff 
could,  by  the  exercise  of  ordinary  care,  have 
avoided  the  consequences  of  the  defendant's 
negligence.  According  to  the  testimony  for 
the  plaintiff,  the  car  bad  oome  to  a  full  stop, 
and  she  was  In  the  act  of  alighting,  when 
the  car  gave  a  sudden  Jerk,  and  she  was 
thrown  to  the  pavement  According  to  the 
testimony  of  tbe  conductor  and  motorman 
and  some  of  the  passengers,  the  car  had 
stopped,  and  the  plaintiff  was  standing  on 
the  step,  when  she  aaddenly  tumbled  over 


(Ga. 

as  If  she  had  been  pushed  forward;  there 
was  no  Jerk,  and  the  car  was  not  In  motion. 
One  witness  testified  that  the  plaintiff  fell 
after  she  had  gotten  off  the  car.  One  of  tbe 
defendant's  witnesses  testified  that  the  plain- 
tiff was  standing  on  the  running  board  and 
stepped  off  while  the  car  was  moving,  and 
the  Jerk  of  the  car  precipitated  her  to  the 
ground.  The  Jury  evidently  accepted  the 
plaintiff's  version  of  the  transaction,  and, 
If  tliat  be  the  truth  of  the  case,  the  proximate 
cause  of  the  plaintiff's  Injury  was  the  negli- 
gence of  the  motorman  in  suddenly  starting 
the  car  foWard  before  she  had  time  to  alight 
Under  this  theory  the  rule  of  law  Invoked, 
requiring  the  plaintiff  to  exercise  ordinary 
care  to  avoid  the  consequences  of  the  de- 
fendant's negligence,  was  not  applicable; 
for,  as  was  said  by  this  court  in  the  case  of 
the  Georgia,  Florida  &  Alabama  Ry.  Co.  v. 
Sasser,  supra,  "tbe  begionlng  and  the  end 
of  the  whole  casualty  were  Included  in  the 
same  twinkling  of  an  eye,"  and  there  was 
nothing  which  the  plaintiff  could  have  done 
to  aT(^d  the  consequences  of  the  defendant's 
negligence  after  It  became  olstent  and  oper- 
ative. If  the  testimony  of  most  of  the  de- 
fendant's witnesses  be  accepted  as  the  truth 
of  the  case,  the  plaintUTs  injury  was  the  re- 
sult of  pure  accident,  for  which  nobody  was 
to  blame,  and  there  was  no  negligence,  tbe 
consequences  of  which  It  was  her  du^  to 
avoid.  Under  the  testimony  of  the  witness 
Mr&  Sctaloss  the  def^dnat  was  not  negligent 
In  Calling  to  stop  the  car  b^bre  It  reached 
the  street  crossing  where  the  flalntifl  de- 
sired to  alight.  If  the  plalntlfl  attempted  to 
step  off  the  moving  car  before  It  reached  her 
destination,  without  tbe  knowledge  of  the 
motormanii  the  defendant  was  guilty  of  no 
n^ligence.  It  tbe  def^dant  was  negligent 
in  failing  to  stop  promptly  at  the  street  cross- 
ing, the  sudden  Jerk,  and  not  tiie  failure  to 
stop,  was  the  proximate  cause  of  the  in- 
Jury;  for.  according  to  the  testimony  of 
Mrs.  SchloBS,  the  plaintiff  was  precipitated 
to  the  ground  in  consequence  of  a  Jerk,  which 
the  plaintiff  had  no  reason  to  anticipate,  and 
the  consequences  of  which  she  could  not  have 
avoided.  So  that  under  no  view  of  the  evi- 
dence was  an  Instruction  upon  this  theory 
demanded. 

Tbe  plaintiff  in  error  relies  upon  the  de- 
cision of  the  Supreme  Court  In  the  case  of 
West  End  Ry.  Co.  v.  Mozely,  79  Ga.  463,  4 
S.  B.  324.  In  that  case  tbe  following  Instruc- 
tion was  held  to  be  erroneous,  because  the 
Judge  failed  to  qualify  It  by  charging  that 
the  plaintiff  must  have  used  ordinary  care 
to  avoid  the  consequences  of  the  defendant's 
negligence:  "if  the  plaintiff  signaled  tbe 
driver  to  stop,  and  the  driver  did  not  stop 
so  as  to  allow  the  plaintiff  reasonable  op- 
portunity to  alight  with  safety,  but  the  driv- 
er only  slackened  his  speed,  and  the  plain- 
tiff, to  avoid  being  carried  beyond  his  des- 
tination, and  availing  UmaeU  of  what  op- 
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portnnltr  waa  afforded  Mni  to  allglit,  endeav- 
ored to  get  off  the  car  while  in  motloa  and 
was  thrown  by  a  sndden  jerk  of  the  car,  the 
defendant  would  be  Uable,  provided  yon  be- 
lieve £rom  the  evidence  that  the  driver  wae 
negligent  in  not  stopping  the  car  altogether." 
The  Supreme  Court  held  that  this  charge 
shonld  have  been  farther  qualified  by  saying, 
"If  the  Jnry  further  believed  that  the  plain- 
tiff used  all  reasonable  and  ordinary  care  and 
diligence  to  avoid  the  consequences  of  the 
defendant's  negligence  to  himself."  Under 
the  instruction  just  quoted  the  negligence 
of  the  defendant  consisted  In  falling  to  stop 
tbe  car  at  the  plalntifTB  destination.  This 
n^ligrace  was  necessarily  apparent  to  the 
plaintiff.  It  was  therefore  his  duty  to  use  or- 
dinary care  to  avoid  the  coiuieqnences  of  the 
negligence  of  the  defendant  in  taking  him 
beyond  tala  destivatlon.  The  act  of  attempt- 
ing to  alight  from  the  moving  car  at  his  des- 
tination was  not  necessarily,  as  a  matter  of 
law,  such  n^llgence  as  would  completely  de- 
feat his  right  to  recover;  but  If  he  was  lack- 
ing in  ordinary  care,*  and  by  the  exercise 
of  such  diligence  could  have  avoided  the 
consequences  of  the  defendant's  negligence, 
he  was  not  entitled  to  recover.  There  is  no 
theory  of  the  evidence  In  the  present  case 
which  would  bring  it  within  the  rule  an- 
nounced in  the  Mozely  Case,  unless  it  be 
that  contained  in  the  testimony  of  the  de- 
fendant's witness  Mrs.  Schloss.  While  this 
witness  does  testify  that  the  platutlfit  was 
in  the  act  of  alighting  from  the  moving  car, 
taking  her  testimony  altogether,  the  car  sud- 
denly started  while  the  plaintiff  was  in  the 
act  of  alighting,  and  this  negligent  act  in 
suddenly  starting  the  car  was  the  proximate 
cause  of  the  plalnttfTs  injuries.  If  the  mo- 
torman  knew  that  the  plaintiff  was  endeav- 
otIi^  to  alight,  and  suddenly  accelerated  tbe 
speed  of  the  car,  there  was  nothing  that 
the  plaintiff  could  have  done  to  avoid  the 
consequences  of  this  act  of  negligence  after 
It  became  apparent  On  the  other  hand,  if 
tbe  motorman  did  not  know,  and  by  the  exer- 
cise of  due  diligence  could  not  ascertain,  that 
the  ])Iaintlff  was  attempting  to  alight  from 
the  moving  car,  he  was  not  guilty  of  negli- 
gence in  movtiw  it  forward.  Even  assuming 
that  the  testimony  of  this  witness  Is  the 
truth  of  the  transaction,  the  car  was  moving 
slowly  when  the  plaintiff  attempted  to  alight, 
and  she  doubtless  would  not  have  been  in- 
jured at  all  if  the  speed  of  the  car  had  not 
suddenly  been  increased.  The  sudden  In- 
crease of  speed,  and  not  the  failure  to  stop 
at  the  street  crossing,  was  the  proximate 
cause  of  the  idalntUTs  damage.  So  that,  un- 
der any  tbeoiy  ot  the  evidence,  the  Jury  were 
compelled  to  find  ttiat  the  plaintUTs  Injuries 
resulted  from  the  ugUgenee  of  the  defmdant 


in  suddenly  Jerking  the  car  forward,  and  this 
was  done  so  quickly  that  no  amount  of  dili- 
gence would  have  availed  the  plaintiff  after 
this  negligence  became  apparent  to  her. 

[3]  3.  Complaint  is  also  made  of  a  charge 
which  instructed  the  Jury  negatively  that  the 
plalntlfl  would  not  have  a  right  to  recover  if 
her  Injuries  were  not  due  to  one  or  more  acts 
enumerated  In  the  charge,  among  others,  to 
the  failure  to  warn  her  of  the  intention  to 
start  .the  car.  The  trial  Judge  added  that,  if 
the  plalntifiT's  Injuries  were  due  to  the  de- 
fendant's fiillare  of  duty  in  the  respect  Indi- 
cated, she  would  have  a  right  to  recover. 
Taken  alone,  this  extract  from  tbe  charge 
might  be  subject  to  tbe  criticism  that  it  a»- 
snmed  that  certain  acts  on  the  part  of  the 
defendant  would  be  negligence,  whereas  tbls 
was  a  question  exclusively  for  determlnatloa 
by  tbe  Jury ;  but  when  It  Is  read  in  tbe  light 
of  the  entire  charge  (which  Is  manifestly 
fair  to  the  defendant,  and,  taken  as  a  whole, 
clearly  states  the  rule  of  law  applicable  to 
the  case,  and  also  the  rule  that  It  Is  for  tbe 
Jury  to  say  whether  the  defendant  has  been 
negligent  in  the  several  respects  alleged  in 
the  petition),  we  do  not  think  a  new  trial  is 
demanded  on  account  of  this  extract 

[4]  4.  The  evidence  fully  authorized  the 
verdict  The  plaintiff  in  error  contends  that 
the  great  preponderance  of  the  evidence  Is 
with  the  defendant  and  urges  this  as  a  rea- 
son why  the  judgment  should  be  reversed  be- 
cause the  Judge  failed  to  unqualifiedly  ap- 
prove the  verdict  As  Illustrating  what  we 
have  said  above  about  doubts  in  reference 
to  where  the  preponderance  of  the  evidence 
lies,  the  evidence  makes  a  different  Impres- 
sion upon  our  minds  from  that  which  It  has 
made  upon  counsel  for  the  defendant  It  is 
true  the  defendant  had  tbe  greater  number 
of  witnesses,  but  the  theory  presented  by 
them  that  tbe  plaintiff,  without  any  reason 
apparenUy  for  so  doing,  stood  for  some  time 
on  the  step  of  tbe  car,  which  had  already 
stopped  at  her  destination,  and  suddenly 
tumbled  off  without  fault  on  the  part  of  the 
defendant,  and  without  any  proof  that  she 
had  had  a  sudden  accession  of  Illness,  Is  very 
much  more  unreasonable  than  her  theory 
that  she  was  In  the  act  of  alighting  from 
the  car,  which  had  come  to  a  .stop,  and  the 
motorman  suddenly  moved  the  car  forward, 
and  she  was  thrown  to  the  ground.  The 
plaintiff  was  a  woman  66  years  of  age,  and 
in  all  probability  could  not  alls^t  from  a  car 
as  rapidly  as  could  a  person  youi^er  and 
more  vigorous.  One  of  the  defendant's  wit* 
nesses  was  impeached  by  proof  of  contratllc- 
tory  statements.  The  verdict  was  not  legal- 
ly excessive,  and  the  Judge  did  not  err  In 
overruling  the  motion  for  a  new  trlaL 

JnOgmoit  affirmed. 
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HTBB  T.  a  B.  HOLHBS  ft  00.  (No.  4381.) 
<Coart  <d  Appeals  of  Geo^la.  Jane  2S,  1918.) 

(Syllabus  Jty  the  Court.) 

1.  PiSADINO  <|  308*)— WBITTBir  iNBTEUiaHT 

— Attachuent. 

The  court  did  not  err  In  OTemillng  the  de- 
marren  to  the  defendanfi  amwer  after  the  an- 
swer had  been  amended. 

[Ed.  Note.— For  other  cases,  see  Fleadinf, 
Cent  Dig.  SS  54,  935-Wl ;  Dec  Dig.  {  30a«] 

2.  PX.EADINO  (8  237*)— APPKAI.  AND  EbB6B  (S 
1052*)— EVIDBNCK  (8  443*)— AMBNDMEN1>— 
COKFOBKITT  TO  ETJDENCB— PABOL  TBSTI- 
MOKT— WBITTEK  GONTBAOT. 

Either  party  to  a  canoe  ma;,  by  proper 
amendment,  conform  his  pleadings  to  the  evi- 
dence which  has  been  Introduced,  and  after  such 
amendment  the  court  may  properly  refuse  to 
mle  out  testimony,  though  it  would  originslly 
liave  been  irrelevant  or  incompetent,  under 
the  amendment  allowed  by  the  court  in  this 
case,  without  objecttou,  the  oral  evidence  touch- 
ing the  written  contract  originally  alleged  in 
the  petition  was  relevant  and  competent,  and 
the  court  did  not  err  iu  overmling  the  motion 
to  exclude  this  testimony. 

[Ed.  Note— For  other  cases,  see  Pleading, 
Cent  Dig.  S§  603-619;  Dec.  Dig.  |  237;*  Ap- 
peal and  Error.  Gent  Dig.  U  4171-1177 ;  Dec. 
Dig.  f  10S2 ;«  Evidence.  Cent  Dig.  U  2048- 
2051;  Dec.  Dig.  S  443.»1 

3.  Evidence  (S  94*)— "Bubdbh  ow  Pboof"— 
What  CoNBTmrna. 

One  who  assumes  the  burden  of  proof  is 
only  required  to  carry  the  burden  of  evidence 
until  his  contention  has  been  prima  facie  es- 
tablished. The  position  of  the  "burden  of 
proof*  la  determined  by  the  pleadings,  and  as 
to  this  the  burden  of  proof  is  unchanging ;  once 
imposed  it  remains.  But  the  burden  of  testi- 
mony may  be  shifted  and  alternate  between  the 
parties  according  to  tbB  oontiDgendes  and  crises 
of  the  triaL 

[Bd.  Note.— For  other  caiM,  see  Evidence. 
Cent  Dig.  H  U6,  117;  DeeTDig.  1  94.* 

For  ottier  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  904-907 ;  voL  8,  p.  7593.] 

4.  Trial  (S  234*)-Evidencb  ({  76*)— Pbe- 
STTUPTioNB— Evidence  Withheld. 

A  trial  judge  in  declaring  that  the  party 
Itaving  the  burden  of  evidence  with  regard  to  a 
particular  fact  has  so  discharged  it  that  the 
burden  of  evidence  haa  been  shifted  to  his  op- 
ponent may  properly  consider  the  question  as  to 
which  party  has  within  his  possession  or  con- 
trol the  more  precise  and  conclusive  knowledge 
as  to  the  particular  fact  or  facts  in  issue.  Gen- 
erally, facte  that  are  peculiarly  within  the 
knowledge  of  a  party  most  be  proved  by  him, 
and  a  judge  may  more  promptly  discharge  a 
litigant  from  his  burden  of  evidence  either 
when  knowledge  as  to  the  proposition  is  pe- 
culiarly witliin  the  power  of  his  opponent,  or 
wliere  the  proposition  la  a  negative  one.  Where 
the  means  of  proving  a  negative  are  not  within 
the  power  of  one  of  the  parties,  but  all  the 
proof  on  the  suUect  is  within  the  control  of 
the  other,  who,  if  the  negative  ia  not  true,  can 
disprove  it  at  once,  the  truth  of  the  negative 
averment  can  be  presumed  from  the  fact  that 
the  party  who  has  within  his  power  proof  (if 
such  eziste)  that  the  negative  is  not  true  still 
withholds  or  does  not  produce  such  proof.  In 
other  words,  In  such  a  case,  the  burden  of  proof 
is  thrown  upon  the  party  having  the  power  to 
produce  sucn  proof  to  prove  the  affirmative 
against  the  negative  averment 


[Ed.  Note.— For  other  cas^  see  TriaL  Cent 
Dig.  H  BS4-B88^  666:  Dec.  m*.  f  284:^  Bvi- 
denee,  Gent  Dig.  |  96;  Dec.  Di&  f  TS>} 


6.  Plbadinq  (I  287*)— AKBHDUire— Scope. 

It  la  not  error  to  allow  an  amendment  to 
the  pleadings,  after  the  close  of  the  evidence 
and  the  argument  of  counsel,  provided  the 
amendment  is  supported  by  evidence,  and  is  not 
otherwise  objectfonable  for  sacb  reawm  as  the 
introduction  of  new  parties  or  a  new  cause  of 
action,  and  the  like. 

pEd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  f8  603-619;  Dec  Dig.  |  287.*] 

6.  CoNTimJAHCB  <|  46*) — QROUN  Da— STJBPBim 

—Motion. 

A  motion  for  continuance  based  upon  the 
ground  of  surprise  Is  defective,  unless  the  court 
la  advised  in  the  showing  for  continuauce 
wherein  and  in  wbat  respect  the  movant  Is  not 
prepared  to  proceed  with  the  trial,  and  how  or 
why  he  will  be  better  prepared  to  meet  the  is- 
sue in  the  event  the  court  should  continue  the 
case  upon  his  motion. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  H  132-140;  Dec.  Dig.  |  46.*] 

(Aiditional  BylUibiu  hy  ffdttortol  Btalf.} 

7.  Evidence  (8  90*)— "Onus  Pbobandi." 

The  meaning  of  the  term  "onus  probandi" 
is  that  if  the  party  who  has  the  burden  of 
proof  does  not  offer  any  evidence  in  the  case, 
the  issue  must  be  found  against  him  (citing  1 
Words  and  Phrases  900). 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  t  112 ;  Dec.  Dig.  !  90.*] 

Error  from  City  Court  of  Moultrie ;  W.  E. 
Thomas,  Judge. 

Action  by  J.  W.  Hyer  against  O.  E.  Holmes 
&  Co.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  AfDimed. 

B.  L.  Bryan,  of  Houltrie^  for  plalntUT  In  er 
ror.  T.  H.  Parker  and  Stairo  ft  BCline,  all  of 
Moultrie,  for  defendant  In  error. 

RUSSELL,  J.  The  plalntUT  in  error 
brought  salt  against  C.  E.  Holmes  ft  Co. 
upon  a  note  for  $3,500  and  interest  and 
attorney's  fees.  The  note  was  payable  to  the 
order  of  tlie  People's  Bank  of  Peuaacola, 
Fla.,  and  In  the  course  of  the  trial  the  peti- 
tion was  amended  to  show  that  it  had  been 
duly  transferred  and  assigned  to  the  plain- 
tiff. The  firm  of  C.  B.  Holmes  ift  Co.  was 
composed  of  sereral  persons,  and  both  the 
partnership  and  the  Indlvldnals  composing  it 
were  sued,  but  C.  R  Holmes  was  the  only 
partner  served.  Several  amendments  to  bis 
original  answw,  which  were  presented  to  and 
allowed  by  the  oonrt,  are  made  tbe  subject- 
matter  of  exception.  As  set  out  in  his  an- 
swer, as  finally  amended,  bis  defense  rested 
upon  tbe  proposition  that  be  bad  sold  to  Hyer, 
the  plalntlfff  bis  fourth  interest  In  tbe  firm 
of  C  B.  Holmes  ft  Ca,  upcm  Hyer's  agree- 
ment to  pay  blm  $10,000  for  bis  interest,  and 
also  to  pay  flie  ddits  of  tbe  Ann,  srovlded 
they  did  not  oceed  $85,000;  that  of  tbest 
partnership  debts  tlie  anm  ct  $6,000  was  due 
to  Holmes  himself,  as  was  also  tlie  note  in 
suit ;  and  that  he  not  only  did  not  owe  the 
note  for  $S,60(^  but  tbe  pteinttfr  owed  blm 
$10,000,  according  to  the  twms  ot  Ow  con- 
tract of  sale.  The  Jury  soatained  bis  plea, 
and  letonwd  a  Twdlct  in  bis  twa  and 
against  the  plaintiff  for  $10,000  principal. 
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iateieat  to  date,  and  coats  of  the  salt 
Tbis  writ  of  OTTOT  presttits  for  review  cet- 
tain  rulinss  to  which  ezcepttona  were  taken 
peodotte  Ute,  and  also  the  Judgment  over- 
rallns  the  motion  for  a  new  trial.  There 
can  be  no  qnestlon  that  the  erldenoe  an- 
tborised  the  finding  of  the  jniy.  and.  In  fact, 
this  Is  unquestioned  In  the  brief  of  counsel 
for  the  plaintiff  In  error.  It  Is  insisted,  how- 
ever, that  the  verdict  is  wholly  unwarranted 
because  It  depends  upon  and  was-lndnced  by 
errors  of  the  court  in  allowing  amendmento 
to  the  defendant's  answer,  and  In  admitting 
and  refusing  to  exclude  evidence  which  the 
plaintiff  In  error  contenda  was  lUegaL  Er- 
ror is  also  assigned  upon  the  refusal  of  the 
court  to  continue  the  case  on  the  ground  of 
snrprlae,  and  upon  the  allowance  of  an  amend- 
ment to  the  answer  after  the  evidence  had 
been  dosed  and  the  argument  In  the  case  con- 
cluded. Furthermore,  It  Is  strongly  Insisted 
that,  since  the  defendant  assumed  the  bur- 
den of  proof,  the  court  erred  in  holding,  un- 
der the  drcnmstances  of  the  case,  that  It 
was  not  incumbent  upon  the  defendant  to 
prove  that  Hyer  had  not  paid  any  more  than 
135,000  of  the  debts  of  the  partnership,  as 
he  had  contracted  to  do.  We  will  first  con- 
sider the  assignments  of  error  relating  to  the 
amMidments  to  the  answer. 

[1]  1.  On  February  15, 1912,  the  court  per- 
mitted the  defendant  O.  B.  Holmes  to  amend 
his  answer  by  setting  up  that  at  the  time 
he  delivered  the  property  which  consisted  of 
his  four^  Interest  In  the  firm  of  O.  BL 
Holmes  ft  Ga  to  Hyer  and  Gonzales  he  deliv- 
ered to  them  all  of  his  books  of  account,  and 
other  evidences  of  indebtedness  by  Holmes 
&  Co.,  and  that  since  then  he  had  no  ac- 
cess to  those  Ixwks,  and  was  unable  to  fur- 
nish a  Ust  of  the  creditors  of  Holmes  ft  Co. 
The  amendment  alleged  also  that  the  con- 
tract by  whidb  Hyer  and  Gonzales  assumed 
to  pay  all  the  d^ts  of  Holmes  ft  Co.,  Includ- 
ing the  note  sued  on,  was  in  writing  and  ex- 
ecuted in  duplicate,  but  that  the  defendant 
had  loet  his  copy  of  the  contract,  and  it 
was  Impossible  for  him  to  attadi  a  copy  of 
the  ccmtract  to  tbe  answer,  but  that  at  the 
time  oC  the  aale  flie  prinelpal  creditor  of 
Holmee  ft  Oo.  was  the  Ann  of  3.  F.  WU- 
llama  ft  Oo,  irtilch  firm  held  a  secniilT'  deed 
to  all  of  Ou  real  estate  of  Holmes  *  Co.,  ai^ 
that  tbe  defendant  deUvered  to  Hyer  and 
Omizalee  a  written  ordor  dlrecUng  J.  P. 
Villiams  ft  Oo.  to  emcote  and  deUrer  to 
Hyer  and  Gonsales  title  thraeto,  and  that 
upon  this  instmment  they  secured  and  re- 
ceived from  Williams  ft  Go.  the  defendant's 
tmath  interest  In  the  partnership  property. 
In  the  amendment  the  note  which  was  the 
basis  <tf  tbe  suit  was  stated  to  be  one  of  the 
debts  of  the  firm  of  Holmes  ft  Co.  which 
Hyer  and  Gonzales  agreed  to  pay;  and  it 
was  also  alleged  that  the  plaintiff  bad  not 
paid  the  defendant  a  d^t  of  f^OOO,  included 
in  tbe  Indebtedness  itf  Holmes  ft  Go,  which 


the  purchasers  of  bis  interest  assumed.  By 
further  amendment  tbe  defendant  struck  that 
portion  of  his  original  plea  In  which  be  pray- 
ed recoupment  and  Judgment  against  tbe 
plaintiff  for  |6,000  as  evidenced  by  six  notes 
of  fl,000  each  alleged  to  be  owned  by  tbe 
dtlzens'  Bank  of  Moultrie. 

In  the  demurrer  to  this  amendment  it  was 
insisted  that,  inasmuch  as  tbe  defendant  had 
assumed  the  burden  of  [voof,  he  should  be 
reqnlred  to  attach  a  list  of  the  items  of  in- 
debtedness, and  also  to  attach  a  copy  of  tbe 
deed  alleged  by  the  defendant  to  have  been 
executed  by  himself  to  the  plaintiff  and  C. 
P.  Ghmzales,  together  with  a  copy  of  the  al- 
leged agreement  to  assume  and  pay  certain 
Indebtedness  of  O.  E.  Holmes  ft  Co.  We 
think  the  court  was  right  In  overruling  this 
demurrer.  A  demurrer  to  the  answer  before 
amendment  based  upon  several  gi;ounds  bad 
been  overruled,  but  no  exceptions  to  this  rul- 
ing had  been  preserved.  The  only  question 
then  presented  to  the  court  was  whether  the 
court  should  require  the  defendant  (who,  ac- 
cording to  the  allegations  of  the  original  an- 
swer, had  in  his  possession  none  of  the  docu- 
mentary evidence  which  the  plaintiff  asked 
to  be  set  out)  to  attach  copies  thereof  upon 
pain  of  being  dismissed  if  he  failed  to  do  so 
(and  that,  too,  when  It  affirmatively  appear- 
ed that  this  evidence  was  peculiarly  within 
the  knowledge  and  power  of  the  plalntifE), 
merely  because  In  his  original  answer  the  de- 
fendant had  assumed  the  burden  of  proof. 
Eiven  If  the  question  can  be  raised  by  demur- 
me,  the  court,  under  the  allegations  in  the 
original  answer,  did  not  err  In  allowing  these 
amendments  because  no  exceptions  were  fil- 
ed to  the  order  overruling  the  demurrer  to 
the  original  answer,  and  that  ruling  was  res 
Judicata.  Consequently,  if  the  amendment 
merely  amidifled  the  statement  of  the  cause 
of  action  set  up  in  the  original  answer,  with- 
out introducing  a  new  cause  of  action  or  any 
additional  party,  it  wonld  be  germane  and 
allowable. 

Tbe  propriety  of  the  court's  ruling  iqon 
the  burden  of  proof  cannot  be  tested  by  de- 
murrer, but,  even  if  It  could,  there  Is  no  mer- 
it in  the  demurrer,  so  far  as  it  relates  to  this 
point,  for  tbe  reason  that  in  the  original  an- 
swer it  is  alleged  that  the  plaintiff  was  in 
any  event  to  pay  as  much  as  936,000  of  the 
debts  of  C.  B.  Holmes  ft  Co.,  and  a  list  of 
the  creditors,  even  if  It  ware  admitted  to  be 
correct,  would  not  supply  proot  that  any  of 
the  <Aligations  due  these  creditors,  or  fis 
much  of  them  as  might  amount  to  $36,000, 
bad  in  fact  beaa  paid,  or  were  not  paid,  by 
the  plalntUt. 

As  to  the  contention  that  a  copy  at  the  doc- 
uments wtemA  to  should  be  attached  to 
the  answer,  it  is  only  necessary  to  say  that 
It  Is  allied  in  the  answer  that  his  copies  bad 
been  lost,  loeclndlng  the  possibility  of  the 
defendant's  doing  more  than  setting  out  tbe 
substance  of  the  contracti  and  it  was  alleged 
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that  a  Anpllcate  eamj  of  fhe  cwtract  «u  al- 
lied to  be  In  the  poaaesalon  of  tbe  oppcMlte 
party  and  beyond  the  jurisdiction  of  thla 
state;  that  1b,  In  tbe  state  of  Florida. 

[2]  2.  As  to  the  other  amendmokt.  It  will 
also  be  necessary  to  deal  somewhat  with  the 
evideuc^  because  aome  of  tbe  amendments 
were  allowed  after  the  Introduction  ot  testi- 
mony, and  tbelr  propriety  depends  upon  the 
pertinency  of  the  testlnumy  to  the  Issue.  As 
originally  pleaded,  the  defendant's  defense 
of  recoupment  was  based  upou  tbe  contract 
alleged  to  bare  been  made  with  Hyer,  and  In 
writing.  As  amended,  the  contract  was  an 
oral  contract  made  wldi  Hyer  contempo- 
raneously with  and  as  an  Inducement  to  a 
written  contract  by  wbldi  the  property  In 
question  was  nominally  sold  to  one  G.  P. 
Gonzales.  But  there  was  no  real  change  In 
tbe  statement  of  the  cause  of  action,  and  no 
new  party  was  Introduced.  Though  the  orig- 
inal petition  set  forth  that  tbe  contract  was 
between  Hyer  and  the  defendant  Holmes,  and 
the  contract,  when  introduced,  showed  that 
the  parties  really  mentioned  in  the  writing 
were  Holmes  and  Gonzales  (instead  of  Hyer), 
stlU  parol  evidence  to  the  effect  that  the 
contract  was  In  fact  made  between  Hyer  and 
Holmes,  and  that  at  Hyer's  instaoce,  for  rea- 
sons sufficient  to  himself,  Gonzales'  name  was 
used  instead  of  his  own,  was  admissible.  Of 
course,  the  rule  Is  well  settled  that  parol 
evidence  la  generally  Inadmissible  to  vary  the 
terms  of  a  contract,  but  it  was  for  the  jury 
to  say  whether  or  not  the  substitution  of 
Gonzales'  name  for  that  of  Hyer's,  in  the 
contract,  and  at  Hyer's  rectnest,  was  fraudu- 
lent, and  tbe  snggrated  substitution  made 
with  the  view  of  enabling  Hyer  to  evade  his 
obligation  and  avoid  paying  for  the  property 
he  had  purchased  from  Holmes.  There  were 
introduced  In  evidence  five  notes  for  $1,000 
each,  signed  by  J.  W.  Hyer  as  trustee,  which 
It  was  testified  were  a  part  of  the  considera- 
tion of  the  contract  of  purchase,  and  the  con- 
tract of  sale  signed  by  Holmes  was  trans- 
ferred by  Gonzales  to  Hyer  within  a  few 
days  after  its  execution,  and,  in  pursuance 
of  the  contract,  J.  P.  Williams  &  Co.  convey- 
ed, not  to  Gonzales,  but  to  Hyer,  Holmes' 
fourth  Interest  In  16,912  acres  of  land  In  San- 
ta Rosa  county,  Fla.,  with  sawmills,  eight 
miles  of  railroad,  and  the  appurtenant  engine 
and  rolling  stock.  It  is  undisputed  In  the 
evidence  that  Hyer  got  Holmes*  fourth  In- 
terest in  tbe  partnership  assets  of  G  B. 
Holmes  &  Go.  It  Is  undisputed  that  ta^  and 
not  Gonsalee,  carried  on  all  the  n^tlations 
leading  up  to  the  pnrdiase  and  Its  consum- 
mation. According  to  the  defendant's  con- 
tentlon,  the  larger  portion  of  the  purchase 
price  had  not  been  paid  to  blm.  and  the  note 
upon  which  Hyer  was  suing  him  shorOd  have 
been  paid  by  EEyer  and  the  Indebtedness  dis- 
diarged.  Instead  of  being  transferred  to  Hy- 
er as  the  purchaser  OiereoL  It  was  not  de- 
nied, evm  by  Hyer  iiiTnaaif,  that  he  was  to 


pay  as  much  as  $86,000  at  the  debts  of 
Holmes  ft  Co.  as  part  of  the  cousideratloD 
of  his  pnrdiase  from  Holmes,  and  tt  appeared 
from  tbe  testimony  that  immediately  after 
Hyer's  pnndiase  all  of  the  books  of  the  firm 
of  O.  B.  Holmes  ft  Go.  were  tamed  orra  to 
Hyer,  and  that  they  were  not  afterwards 
seen  by  Holmes.  It  seems  to  ns  ttiat  this  tes- 
timony was  relevant;  and  was  properly  ad- 
mitted, In  order  Uiat  the  Jury  might  be  able 
to  do  Justice  In  ttie  case^  and  that  it  is  Im- 
material whether  the  amendments  or  the  evi- 
dence came  first  If  the  cour^  upon  the 
statement  of  counsel  as  to  what  be  expected 
to  prove,  allowed  the  amendments  setting  up 
the  facts  substantially  as  above,  then  tbe 
court  did  not  err  In  admitting  the  evidence  la 
support  of  the  amendments,  or  in  refusing 
to  exclude  It  upon  motion  of  the  plaintiff.  If 
tbe  evidence  was  first  admitted,  then  the 
amendments  were  proper,  because  tbey  con- 
formed to  the  evidence,  and  yet  did  not  In- 
troduce a  new  cause  of  action. 

[3]  3.  One  of  the  main  contentions  of  tbe 
plaintiff  Is  that,  even  conceding  that  there 
was  a  contract  such  as  was  alleged  by  the 
defendant,  and  that  by  Its  provfsions  the 
plaintiff  was  bound  to  pay  the  indebtedness 
of  Holmes  ft  Go.  to  the  extent  of  $35,000. 
nev^theless,  since  the  d^endant  had  as- 
sumed the  burden  of  proof,  It  devolved  upon 
the  defendant  to  prove  that  the  plaintiff  bad 
not  In  fact  paid  that  amount  In  other 
words,  the  Insistence  of  the  plaintiff  is  that 
the  defendant,  having  assumed  the  burden  of 
proof,  foiled  to  carry  that  burden  unless  he 
established  a  negative  even  though  the  proof 
upon  the  subject  was  alleged  and  shown  to 
be  peculiarly  within  the  power  of  the  plain- 
tiff and  beyond  the  control  of  the  defendant 
The  point  was  raised  first  by  demurrer,  and 
then  by  motion  to  exclude  the  testimony  in 
behalf  of  tbe  defendant,  and  lastly  It  was 
presented  in  the  motion  for  new  trlaL  Noth- 
ing is  better  settled  than  that,  where  one 
who  Is  sued  upon  a  promissory  note  assumes 
the  burden  of  proof  (and  thus  admits  that 
the  plaintiff  Is  entitled  to  recover  unless  be 
establishes  the  defense  upon  which  he  relies), 
he  must  establish  his  afi^nnative  defense  by 
a  preponderance  of  evidence.  Just  as  the 
plaintiff  is  required  to  do  In  a  case  In  which 
no  admissions  are  made.  But  the  terms 
"burden  of  proof"  and  "burden  of  evidence" 
are  not  synonymous.  The  burden  of  evidence 
may  shift,  but  the  burden  of  proot  either 
when  imposed  by  law  or  when  voluntarily 
assumed.  Is  unchanging.  -Martin  r.  Muurmv 
130  Ga.  70,  eO  S.  B.  253.  The  legal  obligation 
of  carrying  the  burden  can  only  be  fulfilled 
by  producing  audi  pr^Kmderance  of  evidence 
as  to  satisfy  the  minds  of  the  Jury  when  flift 
evid^ce  has  finally  been  oonctnded.  How- 
ever, Just  u  tbe  defendant  may  admit  ■ 
prima  tede  case  In  behalf  of  the  plalntUf 
upon  whom  the  law  oiiginaUy  places  the  bur- 
den of  making  out  his  cas^  so  the  defudaat 
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may  make  out  a  prbna  fade  case  In  nbattal 
of  the  plaintiff's  prbna  fbde  case,  equally  as 
stroi«;  and  since  the  plaintiff  cannot  re- 
•coTer  aiauragh  be  may  bare  establlslied  a 
prima  tade  case,  either  by  evidence  or  ad- 
mission, onless  the  evidence  in  his  favor  pre- 
ponderates, when  the  defendant  has  made  out 
a  prima  fade  case  aa  strong  In  his  behalf 
as  that  admitted  in  behalf  of  the  plaintiff, 
it  would  seem  that  the  burden  of  evidence 
would  be  shifted,  and  the  plaintiff  would  be 
reauired  to  produce  such  additional  evidence 
in  support  of  his  prima  fade  case  as  would 
overbalance  the  prima  facie  defense  of  the 
defendant  before  the  plaintiff  would  be  en- 
titled to  recover. 

[4]  4.  "The  term  "burden  of  proof  means 
that  the  burden  la  coextensive  with  the  legal 
proposition  sought  to  be  proved,  and  It  ap- 
plies to  every  fact  which  Is  essential  to  or 
necessarily  Involved  in  a  proposition.  It 
4oes  not  apply  to  facts  relied  on  in  defense 
to  establish  an  independent  proposition,  how- 
ever Inconsistent  such  proposition  may  be 
with  that  on  which  the  plaintiff's  cause  de- 
IKods.   If  the  defendant  furnish  proof  of  an 
Independent  proposition  which  Is  Inconsis- 
tent with  that  on  which  the  plaintiff's  case 
rests,  the  burden  Is  on  the  plaintiff,  not  to 
disprove  those  particular  facts,  nor  the^  prop- 
osition which,  they  tend  to  establish,  but  to 
maintain  the  proposition  on  which  his  own 
case  rests,  notwithstanding  the  adverse  tes- 
timony and  the  whole  evidence  In  the  case." 
Wilder  v.  Coles,  100  Mass.  487,  490.  "There 
is  a  manifest  distinction  between  the  'burden 
of  evidence'  and  the  'burden  of  proof.'  How 
far  the  burden  of  evidence  may  bear  upon 
a  party  to  litigation  is  usually  more  for  the 
jury  to  determine  as  a  matter  of  fact  than 
for  the  ruling  of  the  court  as  a  matter  of 
law.    Generally,  the  burden  of  proof  upon 
any  .affirmative  proposition  necessary  to  be 
established  as  the  foundation  of  a'  suit  does 
not  shift  from  plaintiff  to  defendant,  while 
the  burden  of  evidence,  or  of  the  weight  or 
preponderance  of  evidence,  or  the  burden  of 
explanation,  may  shift  from  one  side  to  the 
other,  according  to  the  testimony."  Buswell 
V.  FuUer,  88  Me.  600,  86  AtL  1059.   So  also 
in  the  case  of  Fenrt  t.  Ambrose,  34  Mo. 
App.  860,  366,  it  was  held  that:  "The  'bur- 
den of  proor  which  means  the  burden  of  es- 
tablishing a  case,"  and  the  well-settled  law 
is  that  sndi  bnMen  "remains  unchangeably 
throughout  the  entire  case  exactly  where  the 
lOeadlngs  wlginally  placed  it   The  bnrden 
of  proof  In  the  sense  of  the  'burden  of  the 
evidence,'   •  *  •  may  shift  constantly  as 
the  evidence  Is  Introduced  Ixy  one  side  or  the 
other,  as  one  scale  preponderates  over  its 
fdlow;  but,  when  all  the  evidence  is  In,  it 
Is  legiUly  necessaiT  to  action  by  the  tribunal 
that  the  final  balance  be  one  way.  This  ne- 
cessity does  not  at  any  time  shift,  but  re- 
mains constantly  throughout  the  trial  on  one 
•of  the  parties  alone,  to  wit,  on  him  who  had 


the  affirmatLvew  This  la  tiie  burden  of  es- 
tablishing the  burden  of  proof 

The  burd»  of  proof  Is  a  rule  of  law,  the 
burden  or  weight  of  the  evidence  Is  one  of 
fact— the  former  belongs  to  the  court,  the 
other  to  the  Jury.  "Whether  the  'burden  of 
proof  as  to  a  certain  fact  is  on  the  plaintiff 
or  defendant  the  court  will  determine  npon 
the  settled  rules  of  Judicial  evidence,  one  of 
whidi  is  that  the  burden  of  maintaining  any 
Issue  of  fact  rests  npon  him  who  from  the 
nature  and  character  of  the  fact  has  or 
might  have  peculiar  erid^ce  thereon." 
UtUe  Pittsburg  Co.  v.  Uttle  Chief  Co.,  11 
Cola  223,  17  Pat  760,  7  Am.  St  Bep.  2261 
We  will  consider  the  facts  in  the  light  of 
this  ml& 

The  d^endant  Holmes  began  the  case  vrlth 
both  the  burden  of  proof  and  the  burden  of 
evidence  resting  npon  him.  It  devolved  nih 
on  him  to  prove  the  execution  of  the  contract 
and  the  delivery  of  the  property  aa  alleged  In 
the  pl^  One  of  the  stipulations  of  the  con- 
tract was  that  the  plaintiff  should  pay  dd)ts 
of  the  firm  to  the  extent  of  $35,000.  At  this 
point  the  question  arises  as  to  whether  the 
defendant  was  compelled  to  prove,  not  only 
that  the  plaintiff  contracted  to  pay  the  $85,- 
000  of  debts,  Indudlng  the  note  npon  which 
the  plaintiff  sued,  but  also  whether  the  plain- 
tiff had  complied  with  his  contract  by  paying 
the  indebtedness,  or  bad  failed  to  comply 
therewith,  a  fact  which  must  rest  peculluly 
within  the  knowledge  of  the  plaintiff,  and 
not  the  defendant  It  was  certainly  not  nec- 
essary for  Holmes  to  show  what  amount  was 
due  by  the  firm  at  the  date  of  the  sale,  for 
the  reason  (if  there  were  no  other)  that  it 
affirmatively  appeared  that  all  the  records  of 
this  Indebtedness  were  in  the  possession  of 
the  plaintifl  and  in  the  state  of  Florida  be- 
yond the  jurisdiction  of  the  court  And  we 
do  not  think  that  the  trial  Judge  erred,  un- 
der the  i>eculiar  drcnmstanoes  of  the  case, 
in  holding  that  the  defendant's-prlma  fade 
case  was  suffldent,  without  putting  the  de- 
fendant to  the  necessit?  of  attempting  to 
prove  a  negative  as  to  the  payment,  the 
proof  of  which  necessarily  rested  peculiarly 
within  the  knowledge  of  his  opponent 

[7]  The  strict  meaning  at  the  term  "onus 
probandl"  is  that,  if  the  party  who  has  the 
burden  of  proof  does  not  offer  any  evidence 
In  the  cause,  the  issue  must  be  found  against 
him.  1  Words  &  Phrases,  905.  When  Holmes 
showed  that  he  had  fully  complied  with  the 
contract  to  which  he  testified,  the  burden  of 
evidence  shifted,  and  It  devolved  upon  Hyer 
to  submit  testimony  showing  that  he  had 
complied  with  the  cross-obligations  of  the 
contract  As  pointed  out  in  the  case  of  Lit- 
tle Pittsburg  Go.  V.  LltUe  Chief  Co.,  supra, 
this  was  a  subsidiary  fact  the  establishment 
of  which  rested  upon  him,  because,  from  the 
very  nature  and  character  of  the  fact  be 
should  have  had  peculiar  evidence  upon  the 
subject  O.  E.  Holmes  &  Company  migbt 
have  owed  more  than  $85,000,  and  yet  Hyer 
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nilgbt  not  bare  paid  a  cent  of  it,  though 
Lound,  according  to  the  testtmony  of  the  de- 
fendant, to  pay  the  debts  of  C  G.  Holmes  & 
Co.  np  to  at  least  $35,000  and  more,  before 
be  conld  be  relieved  from  the  payment  of 
$4,000  retained  by  him  to  meet  Holmes' 
share  of  any  indebtedness  in  excess  of  (35,- 
000,  and  the  $6,000  dne  C.  B.  Holmes  on  the 
books  of  the  company.  The  defendant  show- 
ed that  Hyer  had  not  paid  all  tbe  Indebted- 
ness by  testifying  that  Hyer  bad  never  paid 
Mm  the  $6,000  which  C.  E.  Holmes  &  Co. 
were  Indebted  to  him  (Holmes),  nor  the  note 
of  $3,S00  which  was  the  subject-matter  of 
the  suit,  and  which,  according  to  the  defend* 
ant's  testimony,  should  have  been  extinguish- 
ed by  Hyer's  payment  to  the  People's  Bank. 

In  section  969  of  2  CThamberlayne's  Modem 
Evidence  the  rule  is  announced  as  follows: 
"The  incidence  of  the  burden  of  evidence  at 
the  beginning  of  the  trial  is  upon  the  party 
having  the  burden  of  proof — L  e.,  upon  the 
actor — until  he,  shall  have  established  a  pri- 
ma fade  case  in  his  favor  as  to  the  truth  of 
every  material  allegation  embraced  in  his  af- 
firmative case.  In  disctiarging  this  burden 
of  evidence  It  is  not  absolutely  necessary 
that  all  essential  facta  should  be  established 
directly  by  the  testimony  of  witnesses,  the 
statement  of  documents,  or  the  perception  of 
the  tribunal.  The  party  having  the  burden 
of  evidence  may  establish  his  prima  fade 
case  entirely  by  addudng  evidence.  As  soon 
as  the  party  having  the  burden  of  proof 
shows  these  facts,  the  burden  of  evidence,  so 
far  as  he  is  concerned,  is  dlschai^ed  and  is 
transferred  to  liis  adversary,  and  remains 
with  him  so  long  as  the  actor's  original  case 
continues  to  retain  its  prima  fade  quality. 
The  position  of  the  burden  of  proof  in  the 
meantime  stands  in  no  way  affected."  Like- 
wise, In  section  971  of  the  same  work,  the  au- 
thor says:  "The  burden  of  evidence  may,  and 
frequently  does,  vibrate  between  the  parties, 
and  is  a  necessary  and  usual  incident  of  any 
contest  to  be  determined  by  the  use  of  the 
facts,  as  the  establishment  of  a  prima  fade 
case  presents  to  a  party  the  alternative  of 
produdng  evidence  to  meet  It  or  of  being  de- 
.feated  In  the  action." 

Under  the  contract  established  by  the  tes- 
timony of  the  defendant.  If  It  was  credible, 
Hyer  was  bound  to  prove  that  he  had  paid 
the  $35,000  indebtedness  stipulated  In  the 
contract,  and  $16,000  in  addition,  in  order  to 
defeat  Holmes'  right  to  recover.  As  already 
stated,  no  matter  what  the  debts  of  Holmes 
&  C^.  amounted  to,  Hyer  may  not  have  paid 
any  of  them,  and  the  facts  regarding  any 
payments  made  rested  peculiarly  within  his 
(Hyer's)  knowledge.  Having  proved  the  con- 
tract and  the  obligation  of  Hyer  to  pay  the 
debts  of  Holmes  &  Co.,  the  court  properly 
held  that  It  was  necessary  for  Hyer  to  prove 
that  he  had  made  the  payments  In  compli- 
ance with  his  obligation  so  to  do,  or  that 
otherwise  he  would  have  failed  to  carry  the 


burdoa  by  law  devolving  i^on  bUn  aa  a  plaiu- 
tilf.  In  spite  of  the  admission  of  the  defoid- 
ant  that  prima  fade  he  was  entitled  to  re- 
cover. Furthainore,  the  only  debts  which 
could  faU  within  tiie  provisions  of  the  con- 
tract, and  which  were  shown  to  have  been 
In  exlfltenc^  were  both  of  thun  aivald,  ac- 
cording to  the  testimony  of  the  defendant 
If  there  Is  any  presnm^on,  eUbw  way,  as 
to  the  Ndstence  of  any  other  dd>t8,  it  was  to 
be  presumed  that  there  were  no  others,  be- 
cause the  books  of  account  which  contained 
the  statonent  of  the  Indebtedness  doe  by  C 
B.  Holmes  A  Go.  bad  beoi  deUrmed  to  Hyn 
before  the  consummation  of  the  contract 
Hyer  had  an^le  opportonity  to  ascertain  the 
amoont  of  ttie  Indebtedness  due  C.  E. 
Holmes  &  Co.,  because  these  books  showed 
all  the  accounts  of  all  Uie  ^editors,  indud- 
Ing  that  of  C.  E.  Holmes  (who  bad  a  credit 
of  $6,000).  Hyer  wat  served  with  notice  to 
produce  these  books,  aod,  according  to  the 
testimony,  they  were  in  the  state  at  Florida, 
beyond  the  Jurisdiction  of  the  court,  acd 
their  production  could  not  be  compelled.  In 
Chamberlayne's  Modem  Evidence  (section 
978  et  seq.)  the  author  well  says:  "In  con- 
sidering tbe  amount  of  evidence  necessary  to 
shift  tbe  burden  of  proof,  tbe  court  looks  to 
tbe  opportunities  of  knowledge  with  respect 
to  the  fact  to  be  proved  which  may  be  pos- 
sessed by  the  parties  respectively.  It  Is  ot- 
tai  said  that  facta  ttaat  are  espedally  within 
the  knowledge  of  a  party  must  be  proven  br 
lilm.  This  rule  is  especially  applied  where 
the  facts  particularly  well  known  to  the  otb- 
side  presents  tbe  furthra'  difficulty  in  tbe 
way  of  adequate  proof  that  it  is  negative; 
Under  the  circumstances.  It  occurs  with  spe- 
cial frequency  that  the  other  party  Is  called 
upon  to  prove  It  It  being  within  the  adudn- 
Istratlve  power  of  the  court  to  dedde  at 
what  point  a  prima  fade  case  has  been  es- 
tablished—t  e.,  when  tbe  burden  of  evldeDCe 
has  been  discharged— the  presiding  Judge 
may  well  bear  constantly  In  mind  the  reU- 
tive  ability  of  the  parties  to  make  proof  up- 
on a  given  point."  If  It  Is  within  the  ad- 
ministrative power  of  the  court  to  decide  at 
what  point  a  defendant  who  is  endeavorinK 
to  set  np  a  cross-action  has  established  a  pri- 
ma facie  case,  then  it  cannot  be  said  the 
Judge  in  the  present  case  erred  In  holding 
that  the  defendant  was  not  required  to 
prove  that  the  plaintiff  had  not  paid  as  much 
as  $36,000  of  the  debts  of  C.  E.  Holmes  & 
Co.,  for  "the  burden  of  proof  may  be  shifted 
when  Btffficlent  facts  are  established  to  raise 
a  strong  presumption  in  favor  of  the  trutli 
of  the  negative."  De  Lachalse  v.  Maglnnls. 
44  La.  Ann.  1043,  11  South.  71S.  It  Is  ofteu 
impossible  to  prove  a  negative,  and  for  tisis 
reason  the  degree  of  proof  required  to  sap- 
port  a  negative  proposition  and  to  shift  tbe 
burden  must  vary  according  to  the  circum- 
stances of  the  case.  Often  slight  evidence 
vrill  be  suffldent  to  shift  the  burden  to  tbe 
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party  havliig  tbe  greatest  opportunity  of 
knowledge  concerning  the  fttctB  In  question, 
mie  detaidant  In  his  answer  claimed  that 
the  plaintiff  bad  not  paid  the  fSB^OOO  of 
debts;  he  supported  this  by  his  testimony 
ttaat  two  of  the  debts,  amoontlng  to  nearly 
$10,000,  had  not  been  paid.  Be  showed  that 
proof  which  would  rebut  Us  claim  lay  pecu- 
liarly within  the  knowledge  and  power  of 
the  plaintiff.  The  court  did  not  wr  in  ad> 
jading  that  at  that  p<^t  the  defendant  had 
estabUshed  a  prima,  ta^  case.  After  all, 
the  necesstty  of  the  plaintiff's  prodadng  the 
proof  la  settled  by  our  own  God^  for  "where 
a  party  has  evidence  In  bis  power  and  within 
his  reach,  by  which  he  may  repel  a  claim  or 
charge  against  him,  and  omits  to  prodace  It, 
or,  having  more  certain  or  more  satisfactory 
evidence  In  his  power,  reUes  on  that  which 
is  of  a  weaker  and  Inferior  nature^  a  pre- 
snniptlon  arises  that  the  charge  or  claim  is 
weU  founded."  CMl  Code,  |  9749. 

[8]  6.  One  of  the  amendments  to  the  allow- 
ance <^  which  exception  Is  takra,  was  pre- 
soited  after  the  conclusion  of  the  evidence 
and  the  argument  The  amendment  appears 
to  be  pertinent  to  the  evidence  and  germane 
to  the  issue  It  is  well  settled  that  an 
amendment  which  meets  these  requirements 
Is  permisedble  at  any  stage  of  the  case  prior 
to  the  rraidition  of  the  verdict 

[I]  0.  In  the  tenth  ground  of  the  amended 
motion  for  a  new  trial  error  Is  assigned  upon 
the  refusal  of  the  court  to  continue  the  case, 
based  upon  the  ground  of  surprise.  The  ex- 
act exception  Is  as  follows:  "Because  after 
the  allowance  of  the  amendment  set  forth 
in  the  ninth  ground  of  this  amended  motion 
[movant]  pleaded  surprise  and  moved  the 
court  to  continue  the  case,  which  plea  and 
motion  the  court  then  and  there  overruled, 
which  ruling  of  the  court  movant  contends 
was  improper  and  111^1."  If,  as  a  matter  of 
fact,  the  motion  to  continue,  based  upon  the 
ground  of  surprise,  was  properly  made,  then 
the  assignment  of  error  is  not  sufficiently  full 
to  present  anything  for  our  consideration. 
On  the  other  hand,  if  the  ground  of  the  mo- 
tion contains  a  true  recital  of  what  occurred, 
the  court  very  properly  overruled  the  motion 
to  contlntib,  because  a  motion  for  continu- 
ance, based  upon  the  ground  of  surprise,  must 
state  bow  the  party  who  asks  a  continuance 
is  surprised.  In  other  words,  it  must  be 
made  to  appear  to  the  court  that  there  Is  some 
reason  on  account  of  which  the  party  is  less 
prepared  to  proceed  with  the  trial  than  he 
would  probably  be  if  the  motion  to  continue 
the  case  were  granted. 

The  evidence  fully  authorized  the  finding 
Id  faTor  of  tba  defendant  briow,  and  the 
trial  judge  did  not  err,  either  In  the  allow- 
ance of  the  amendmentSt  the  admission  of  the 
evidence,  the  refusal  to  continue  the  case,  or 
In  reCoslng  a  new  trial. 

Jndgment  affirmed. 
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MORROW  V.  STATE.   (No.  4.880). 
(Court  of  Appeals  of  Qeorgia.   Aug.  15,  1913.> 

(SyllaJtua  hy  the  CourtJ 
L  Rape  (S  6R*)—AsBAVia—Oovsmm—Svm- 

CIBNOT  or  EVIOBNCK. 

AsBuming  that  the  female  in  this  case  was 
mentally  capable  of  giving  an  intelligent  ransent 
to  the  act  of  sexual  inCercourBe,  the  offense  prov- 
ed was  no  greater  than  an  attempt  to  commit 
fornication,  without  an  element  of  assault  with 
intent  to  rape. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent 
Dig.  H  71-74,  70;  Dec.  Dig.  |  83.»] 

2.  Rapb  ({|  12,  48*)-^AFaoiTT  to  Corbbkt-- 

BVIDRNCK. 

Under  the  law  of  this  state,  sexual  inter- 
course with  aa  infant  under  10  years  of  age  is 
rape,  as  under  that  age  the  female  is  conclueive- 
ly  presumed  to  be  Incapable'  ot  giving  consent 
and  the  man  is  conclusively  presumed  to  have 
used'  force.  Between  the  ages  of  10  and  14 
years  the  law  raises  a  presumption  that  the  fe- 
male Is  incapable  of  giving  intelligent  assent  or 
dissent  to  the  sexual  act,  and  casta  upon  the 
man  the  burden  of  overcoming  this  presumption. 
After  the  age  of  14  years  the  legal  presumption 
arises  that  the  female  is  mentally  capable  of 
giving  consent,  and  the  burden  Ls  on  the  prose- 
cution, when  consent  is  shown,  to  overcome  this 
presumption.  After  the  age  of  14  years  the  ques- 
tion of  phyrical  development  is  relevant  only  for 
the  purpose  of  illustrating  the  question  of  men- 
tal capacity.  The  test  after  this  age  is  mental 
capacity  to  understand  the  sexual  act  and  to 
give  intelligent  assent  to  its  commission. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  II 11.  62,  66;  Dec  Dig.  1|  12,  43.* 

For  other  definitions,  see  Words  and  Pbrases, 
vol.  7«  pp.  S919-6925 ;  voL  8,  p.  777&] 
8.  RA.PB  (I  5.S*V-AflSAULT— Capacity  to  Com- 

8ENT— SUFFICIMCT  Off  EVIOENCE. 

On  the  trial  of  an  indictment  for  rape, 
where  the  female  was  over  14  years  of  age,  and 
the  evidence  showed  that  she  was  neither  "a 
lunatic,  idiot,  imbecile,  or  affected  by  insanity," 
and  that  although  weak  in  mental  development 
she  was  nevertheless  mentally  capable  of  compre- 
hending and  consenting  to  the  sexual  act  and 
did  consent  to  the  act  only  expressing  dissent  to 
its  consummation  when  she  saw  that  she  and  the 
accused  were  discovered  in  flagrante  delicto; 
that  ^e  neither  then  nor  subsequently  made  any 
complaint  but  afterwards  on  ttie  same  day  saw 
the  accused,  snd  agreed  to  meet  him  on  tbe  next 
day  for  the  purpose  of  renewing  the  illicit  re- 
lations that  had  been  interrupted — the  conviction 
of  the  accused  of  the  crime  of  assault  with  intent 
to  rape  was  unauthorised  by  the  evidence,  and 
thernore  was  ctmtrary  to  law. 

\EA.  Note.— Fiff  other  cases,  see  Baps,  Cent. 
Dig.  11  71-74,  78;  Det  Dig.  |  B8.*] 

4.  Sexual  Intbbcoubse—Inoafaoitt  TO  CoK- 

BENT. 

There  was  ample  evidence  to  authorise  the 
jury  to  find  that  Lillie  Jones  was  mentally  inca- 
pable of  expressing  any  intelligent  assent  or  dis- 
sent, or  of  exercising  any  judgment,  in  the  mat- 
ter of  the  sexual  intercourse  proposed  by  the  de- 
fendant In  my  opinion  the  case  is  fully  con- 
trolled hy  the  ruling  of  the  Snpreme  Court  in 
Gore  V.  State,  119  6a.  418. 423,  46  S.  B.  671, 100 
Am.  St.  Rep.  182,  and  the  Judgment  refusing  a 
new  trial  should  iM  afBrmed.  (Per  Russell,  J., 
dissenting.) 

BrrOT   from   Superior   Court,  Haralson 
County;  Price  Edwards,  Judge. 
B.  R.  Horrow  was  ccmvlcted  of  assault 
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with  Intent  to  commit  rape,  and  brings  &- 

TOT.  Reversed. 

Morrow  was  Indicted  for  rape,  and  was 
coDTlcted  of  the  offense  of  assaalt  with  In- 
tent to  commit  rape.  He  made  a  motion  for 
a  new  trial  upon  the  general  grounds  and  up- 
on numerous  special  assignments  of  error. 
The  motion  being  oTermled,  the  case  1>  here 
for  review. 

The  evidence,  snbstantlally  stated,  is  as 
follows:  The  accused  was  63  years  of  age. 
The  female  alleged  to  have  been  assaulted 
was  In  her  fifteenth  year.  The  girl  gives  the 
following  account  of  the  occurrence :  "I  saw 
Mr.  B.  B.  Morrow,  the  defendant  in  this  case, 
along  about  Jannary  11,  1913,  this  year.  He 
came  down  to  the  mill  that  week,  and  told 
me  to  be  sure  to  come  to  town,  and  he  would 
give  me  a  present  I  worked  at  the  mllL 
He  told  me  to  come  to  town  Saturday  after- 
noon. The  mill  closes  down  on  Saturday 
sometimes  half  past  10  and  sometimes  11.  I 
went  to  town  that  afternoon  to  get  some 
candy  and  stuff,  and  he  seen  me.  No  one 
was  with  me  when  I  went  to  town.  I  met 
up  with  Mr.  Morrow  after  I  got  to  town.  He 
told  me  to  come  down  Head  avenue ;  he  had 
a  nice  present  for  me  down  there.  He  kept 
on,  and  said  It  was  Just  a  Uttle  piece ;  said 
right  down  there,  the  last  house.  I  went 
down  Head  avenue ;  Mr.  Morrow  went 
ahead ;  I  don't  know  how  far  ahead;  just 
a  little  piece;  I  don't  know  how  many  feet 
When  we  got  down  there  to  the  old  bridge, 
he  went  on  up  In  the  woods,  and  I  started  to 
tnru  around,  and  he  made  me  go  on.  He 
took  me  by  the  baud  and  made  me  go.  I 
didn't  do  anythlDg;  I  was  scared  of  him. 
fie  didn't  do  anything,  only  hold  me  by  the 
band  and  made  me  go.  He  didn't  do  any- 
thing until  we  got  down  there;  then  he  laid 
me  down.  He  started  to  stick  his  finger  up 
me.  I  don't  know  what  I  mean  by  *up  me,' 
right  there  [indicating].  Then  he  didn't  do 
anything  until  them  men  come  on  [the  three 
men  who  surprised  the  parties],  and  I  com- 
menced screaming  and  tried  to  get  away 
from  him.  I  was  lying  down.  He  made  me 
lie  down.  When  he  made  me  lie  down  I 
didn't  do  anything.  What  I  done  to  keep 
him  from  making  me  lie  down,  I  commenced 
pushing  him,  and  hollered  and  cried,  and 
told  him  I  wanted  loose.  Then  he  wouldn't 
let  me.  He  told  me  Just  to  stay  behind;  they 
wouldn't  see  me;  th^  would  go  on.  Then 
he  dldnt  do  anything,  only  hold  me ;  I  got 
away  from  him.  He  was  lying  down  on  the 
ground.  He  was  on  his  face,  bis  side.  I 
was  right  against  him,  under  him,  I  saw 
him  do  something  with  his  clothes.  He  com- 
menced unbuttoning  his  pants.  Then  he 
commenced  pulling  that  thing  out  He  didn't 
do  anything  with  It  1  got  away  from  him 
when  them  men  come.  He  never  stuck  any- 
thing dse  In  me.  When  I  went  down  there 
I  didn't  know  what  he  wanted  to  do.  I 
thought  be  bad  a  present  down  there.  When 
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I  got  tv  Z  ««nt  VP  to  Mr.  Wheder^  uptown. 
I  then  went  Into  the  drug  store  and  got 
some  Ice  cream,  I  dont  know  what  lir.  Hot- 
TOW  tried  to  do  at  the  bridge.** 

On  cross-examination  she  further  stated: 
"I  wait  up  there  with  blm  ezpectlz«  to  get 
a  present  I  don't  know  whether  I  resisted 
or  not  Tbe  first  thing  when  I  got  there 
he  made  me  sit  down.  He  pulled  me  flown. 
I  was  standing  up.  He  was  sitting  oa  the 
ground  when  be  pulled  me  down.  He  was 
holding  me  before  he  pulled  me  down,  was 
bold  ftf  me  all  the  time.  Be  bad  a  bold  on 
my  band.  There  was  a  bouse  on  the  bill 
right  above  us.  I  Just  sat  down  ttieze  by 
him.  Then  the  next  thing  I  saw  those  men 
were  coming.  When  I  saw  them  coming  be 
bad  started  to  do  scnneUilng;  bad  started  to 
do  that  other  thing;  bad  started  to  put  his 
hand  under  my  dress.  I  dont  know  how  far 
away  those  men  w«e  when  I  first  saw 
tbem.  I  said:  Tbere  are  those  men;  th^ 
are  following  ma  from  town.'  Then  I  com- 
menced trying  to  get  up.  I  didn't  try  to  get 
up  before  that  I  had  alrea^  lay  down;  be 
was  right  In  ftont  of  me ;  be  was  trying  to 
hide  me.  Mr.  Morrow  told  me  they  wouldn't 
see  me.  Then  I  got  loose  and  went  on.  I 
went  a  Uttle  piece  and  cat  across  through 
the  woods,  and  went  In  that  other  way;  went 
in  that  road.  I  didn't  go  back  the  same  way 
I  came.  I  was  not  hurt  In  any  way.  My 
clothing  was  not  torn  In  any  way.  My  cloth- 
ing was  not  unbuttoned,  disarranged,  or  any- 
thing of  that  sort  I  don't  know  whether 
Mr.  Morrow  and  me  was  good  friends  or  not 
I  lived  In  bis  house.  After  this  took  place 
down  there  this  time,  I  went  on  back  to 
town,  and  I  saw  him  again,  and  had  another 
talk  with  him  there,  In  Hattle  Wheeler's 
presence.  I  agreed  to  meet  him  again  tbe 
next  day.  I  was  going  to  meet  him  over 
there  about  the  bridge,  near  our  house,  tbe 
next  day,  down  below.  I  had  met  him  fre- 
quently. I  didn't  tell  lluttle  anything  that 
had  taken  place.  I  went  on  houie  that  eve- 
ning. I  never  told  my  folks  anything  about 
It  The  first  time  I  told  It  was  to  mama 
Sunday.  I  never  did  tell  It  until  Mr.  Pope, 
tbe  marshal,  went  down  to  our  house.  When 
he  went  down  there  th^  aske^  me  to  tell 
it  before  he  told  It" 

Two  men  who  saw  the  accused  and  the 
girl  talking  together  in  town  testified  sub- 
stantially as  follows:  They  saw  the  gitl  and 
the  accused  talking  together  In  town,  and 
thought  they  were  fixing  to  do  something, 
and  decided  to  watch  them  and  to  follow 
them.  The  an^ised  went  on  down  Head 
avenne  In  front  of  tbe  girl,  the  gtrl  follow- 
ing on  behind;  and  when  they  got  to  the 
place  where  they  finally  stopped,  the  g^rl  was 
about  100  yards  bdiind  him.  The  witnesses 
were  about  40  yards  distant,  and  saw  that 
the  accused  was  lying  on  top  of  tbe  girl  In 
tbe  attitude  of  having  sexual  Intercourse. 
He  was  nfi^ng  no  motion,  and  nelthw  was 
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sbft  Neltlwr  oiw  said  anythizig.  "The  girl 
first  discovered  na,  and  she  apparently  told 
the  accused  of  onr  pieerace.  Sbe  made  no 
outcry  or  anytblng  of  that  Und,  and  we 
beard  no  cry  from  any  one.  On  seeing  us 
the  girl  got  up  and  vrailked  off  as  qnlA  aa 
she  got  npi  Then  ^  accused  went  on  over 
the  bllL  Nothing  was  said  by  either  one  of 
them.  The  accnsed  did  not  bare  bold  of  the 
girl  at  all  <m  the  way  down  there,  bnt  went 
on  In  front  of  her.  He  did  not  hare  bold  of 
her  when  they  turned  into  the  woods.  The 
girl  made  no  outcry,  nor  did  sbe  struggle  to 
get  away.  We  were  where  we  could  get  a 
good  view.  After  the  occurraice  that  aSter- 
noon  we  saw  the  accnsed  and  the  girl  go 
off  to  theniBdT^  talUiv,  hut  we  did  not 
bear  what  tbey  said." 

In  addition  to  the  evidence  rtiatlng  to  thtf 
actual  occurrence,  the  state  daimed  that  the 
girl  alleged  to  have  been  (usanlted  was  men- 
tally Incapable  of  consenting  to  sexual  Inter- 
course; that  this  mental  lucapaclty  was 
known  to  the  accused,  and  for  these  reasons 
the  accused  was  guUty,  although  no  actual 
force  was  used  by  him  In  the  endearofto  ac- 
complish his  purpose,  and  no  resistance  was 
made  by  the  female.  On  the  subject  of  the 
mental  capacity  of  the  girl,  the  following 
evidence,  In  substance,  was  Introduced:  The 
girl's  mother  testified  that  she  was  in  her 
fifteenth  year;  that  sbe  had  been  to  school 
In  Carroll  county  about  five  mouths;  that 
she  started  to  school  when  sbe  was  eight  or 
nine  years  old;  that  she  learned  to  read  by 
the  pictures  in  the  book;  that  she  was  not 
bright,  and  acted  around  the  house  like  a 
chUd  eight  or  nine  years  old;  that  she  had 
never  had  her  menstrual  i>eriods;  that  she 
was  forgetful,  and  did  not  attend  to  her 
work  unless  her  mother  got  behind  her  and 
made  her  do  It;  that  she  would  work  well 
when  called  on  to  do  so;  that  sbe  could 
write  her  name;  that  she  helped  the  children 
in  Carrollton.  The  father  testified  that  the 
girl  was  forgetful,  had  learned  to  read  and 
write  by  heart,  had  difficulty  in  learning  to 
tell  the  time  of  day.  Sbe  was  permitted  to 
collect  her  wages  from  the  mill.  Sbe  had 
worked  for  several  years  In  the  cotton  mtn, 
and  the  mill  boss  testified  that  sbe  "did  not 
make  the  best  hand  In  the  world,'*  was  negli- 
gent with  her  work;  that  the  work  she  did 
was  spinning;  that  she  ran  four  sides;  that 
the  ordinary  band  can  mn  four  to  six  sides, 
some  run  two  or  three;  that  she  was  not 
bright,  and  was  forgetful.  There  are  128 
threads  on  a  side.  There  is  1  thread  to  every 
spindle.  She  looked  after  four  sides,  and 
there  were  at  least  100  spindles  on  a  side; 
that  she  looked  after  400  spindles,  which 
would  be  800  strands  that  she  kept  constantly 
on  her  mind;  that  she  got  56  cents  a  day, 
and  sometimes  she  ran  five  sides  and  got 
more;  that  her  work  was  never  rejected,  nor 
wan  turned  ofC  for  failure  to  do  the  work. 
A  doctor,  who  was  introduced,  testified  that 
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be  had  made  no  examination  of  the  girl  to 
determine  as  to  her  physical  development, 
but  that  he  had  talked  to  her  and  to  her 
parents,  and  that  his  opinion  was  that  she 
was  not  a  normal  child  of  that  age,  was  not 
able  to  grasp  ideas  like  other  people  on  vari- 
ous subjects;  that  she  could  q;>eak  vowels 
better  than  consonants;  that  on  some  things 
sbe  was  ri^t  bright,  and  of  others  she  knew 
nothing  at  aU;  be  could  not  state  whether 
any  sexual  passion  had  been  developed  in 
her;  sometimes  girls  while  not  developed 
mentally  had  developed  stroi^  sexual  pas- 
sions. This  Is,  In  substance,  all  tbe  evidence 
In  the  case. 

The  accnsed  in  bis  statement  to  tbe  Jury, 
denied  bis  guilt,  saying  that  he  bad  never  In 
his  life  had  sexual  Intercourse  without  the 
consent  of  the  other  party;  that  when  he 
and  the  girl  left  tbe  town  Saturday  afternoon 
it  was  in  pursuance  of  a  mutual  understand- 
ing, for  a  purpose  which  she  understood  as 
well  as  be  did;  that  he  never  pulled  her 
down  or  used  any  force  whatever,  and  never 
consummated  tbe  act  of  sexu^  Intercourse 
with  her  tliat  evening;  Oiat  he  had  lived  In 
the  bouse  with  the  girl  and  her  parents  for 
a  while,  and  thought  that  she  had  as  good 
sense  as  any  girl  that  be  ever  saw. 

W.  L.  Watterson,  of  Jonesboro,  R.  R.  Ar- 
nold, of  Atlanta,  and  Griffith  &  Matthews,  of 
Buchanan,  for  plaintiff  In  error.  J.  R. 
Hutcheson,  Sol.  Gen.,  of  DouglasviUe,  and 
U.  G.  Brock  and  M.  J.  Head,  both  of  Tal- 
lapoosa, for  the  State. 

HILL,  O.  J.  (after  stating  the  facts  as 
above.)  [1]  1.  We  will  first  consider  the 
case  on  the  assumption  that  tiie  girl  alleged 
to  have  been  assaulted  was  of  sound  mem- 
ory and  discretion  in  a  legal  sense,  mentally 
capable  of  understanding  and  consenting  to 
the  sexual  act,  for  the  purpose  of  determin- 
ing if  the  facts  show  the  commission  of  the 
crime  for  which  the  accused  was  convicted. 
Rape  Is  defined  by  the  Penal  Code,  §  03,  as 
"the  carnal  knowledge  of  a  female  forcibly 
and  against  her  will."  This  definition  Is 
taken  from  the  common  law,  and  is  substan- 
tially the  same  in  every  country  where  the 
act  is  made  a  crime;  and  both  the  criminal 
act  itself  and  the  attempt  to  commit  the 
criminal  act  have  been  visited  from  the  ear- 
liest times  with  the  heaviest  penalties.  To 
constitute  this  crime  two  things  must  con- 
cur: The  man  must  use  force  to  accomplish 
his  purpose,  and  tbe  act  must  be  without  tbe 
consent  and  against  the  will  of  the  female. 
Though  tbe  man  may  use  force,  if  eventual- 
ly the  woman  consent  there  Is  no  rape;  and, 
If  the  woman  does  not  actually  consent,  yet 
if  the  evidence  discloses  that  the  act  Is  not 
against  ber  will,  there  is  no  rape.  In  what 
is  here  said  we  are  confining  the  discussion 
to  the  question  of  force  which  is  used  to 
overcome  the  woman,  leaving  out  of  consider- 
ation the  question  of  ftaud  or  any  other  un- 
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lawful  means,  such  as  threats,  pnttlng  in 
fear,  or  Intimidation  of  any  character,  con- 
fining ourselves  to  this  pbase  of  the  ques- 
tion, we  hold  that  the  act,  to  constitute  rape, 
must  have  been  done  by  force  and  against 
the  will  or  resistance  of  the  female.  Her  re- 
sistance must  not  be  a  mere  pretext,  the 
result  of  womanly  reluctance  to  consent  to 
the  intercourse,  but  the  resistance  must  be 
up  to  the  point  where  it  Is  overpowered  by 
actual  force;  and  any  fact  tending  to  the 
Inference  that  there  was  not  the  utmost  re- 
luctance and  the  utmost  resistance  should 
be  always  received  by  the  Jury  as  illustrating 
the  question  of  force.  If  a  female  be  appre- 
hensive of  the  purpose  of  a  man  to  have 
carnal  knowledge  of  her  person,  and,  re- 
maining consdouB,  does  not  use  all  her  own 
powers  of  resistance  and  defense,  and  all 
her  powers  of  calling  others  to  her  aid,  and 
does  yield  before  being  overcome  by  greater 
force,  or  by  fear,  or  being  sarrounded  by 
hostile  numbers,  a  Jury  may  infer  that,  at 
Bome  time  in  the  course  of  the  act,  it  was 
not  against  h^r  will.  The  phrase  "the  ut- 
most resistance"  is  a  relative  one;  the  re- 
sistance may  be  more  violent  and  prolonged 
by  one  woman  than  another,  or  in  one  set  of 
atteo^ng  physical  circumstances  than  in 
another.  In  one  case  a  woman  may  be  sur- 
prised at  the  onset,  and  her  mouth  stopped 
ao  that  she  cannot  cry  out,  or  her  arms  pin- 
ioned so  that  she  cannot  use  them,  or  her 
body  so  pressed  about  that  she  cannot  strug- 
gle. But  whatever  the  circumstances  may 
be,  there  must  be  the  greatest  efFort  of  which 
she  is  capable  to  foil  the  pursuer  and  pre- 
serve the  sanctity  of  her  person.  This  is  the 
extent  of  her  ability.  Smith  v.  State,  77  Ga. 
705;  Tanderford  t.  State,  126  Ga.  753,  759, 
55  S.  B.  1025. 

Bearing  these  general  principles  in  mind, 
let  us  apply  them  to  the  undisputed  facts, 
for  the  purpose  of  determining  If  the  crime 
of  rape  was  contemplated  or  attempted  by 
the  accused.  The  man  goes  to  where  the 
girl  Is  at  work,  and  Invites  her  to  come  to 
town  the  following  Saturday,  so  he  can  give 
her  a  present  She  accepts  the  invitation, 
and  on  the  next  Saturday  we  find  ber  in 
town,  talking  to  the  man,  under  such  circum- 
stances as  led  three  bystanders  to  observe 
their  conduct  and  susplect  their  purpose. 
This  foct  alone  Is  significant  of  a  mutual 
unlawful  design.  The  man  does  not  then 
give  her  the  present,  but  tells  her  he  will 
give  it  to  lier  in  a  certain  place  out  of  the 
town,  and  aslu  her-  to  go  with  blm  there. 
They  do  not  go  off  together.  If  their  pur- 
pose had  been  pn^ier,  if  she  liad  really 
ttiougfat  she  was  going  wittL  the  man  for  the 
purpose  of  getting  a  presoit  which  he  de- 
sired to  give  her,  they  would  have  gone  away 
togethOT.  Instead  of  this  they  separate;  he 
goes  and  she  follows  some  distance  behind. 
TblB  separation  is  strongly  IndlcatiTe  of 
oonsdons  gnilt  When  they  reached  the 
woods  near  to  Uie  point  of  destinatlini,  the 


man  took  her  by  Oie  hand  and  made  lier  go. 
She  does  not  state  that  stie  refused  to  go, 
or  evinced  any  reluctance  in  going,  or  made 
any  resistance  to  his  efforts  to  make  her  go, 
nor  does  she  suggest  that  he  used  any  force 
when  taking  her  by  the  hand  in  compelling 
her  to  go  with  him.  On  tbe  contrary,  she 
declares  that  she  "did  not  do  anything,"  but 
that  she  was  "scared  of  him."  pe  did  noth- 
ing to  arouse  ber  fears  or  to  aiforce  her 
obedience.  There  were  tliree  men  following 
her,  and  a  house  stood  close  by,  yet  she  made 
no  resistance  and  uttwed  no  cry  for  htip. 
^e  further  states  that'  when  they  got  down 
by  the  "old  bridge"  "he  laid  me  down,"  and 
then  took  a  most  Indecrat  Uborty  with  her 
person.  Certainly  she  was  tlun  apprised  of 
the  fact  'that  his  purpose  was  not  to  make 
her  a  ^esnt,  bat  that  his  intention  was  to 
commit  some  oSteaoB  against  her  peraw. 
Nevertludess,  slie  made  no  outcry  or  retiat- 
ance  to  this  Indecent  act  of  physical  contact 
with  her  person.  Her  language  shows  Uiat 
she  fnliy  undentood  what  the  act  meant* 
yet  her  maidenly  modestr  made  no  protest, 
and  allB  silently  and  nnresistlni^y  pormttted 
ottier  Bus^restlTe  advances  towards  the  con- 
summation of  a  mntoal  intent  While  she 
was  lying  down,  according  to  her  statement, 
he  unbuttoned  his  pants  and  conimtoiced 
pulling  out  his  private,  and  lay  down  upon 
her  person,  bat  before  the  act  was  consum- 
mated she  discovered  tbe  near  iwesence  of 
the  three  men.  She  says  (and  It  Is  very  sig- 
nificant) that  Just  at  this  particular  stage  of 
the  proceedings,  observing  the  presence  of 
the  three  men,  she  called  the  attention  of  the 
accused  to  them,  declaring  that  they  had  tcl- 
lowed  her  "from  town," 

Was  not  the  fact  that  she  suspected  that 
these  men  were  following  her  most  signifi- 
cant of  conscious  guilt?  Vfh&i  she  saw  them 
watching,  then,  and  not  until  then,  according 
to  her  testimony,  did  she  cry  out  and  en- 
deavor to  get  away.  But  she  did  not  cry 
out  when  she  got  loose,  but  ran  away  from 
those  who  would  have  responded  to  a  call  for 
assistance.  She  makes  it  very  clear  that  the 
presence  of  the  three  men  Interrupted  far- 
ther proceedings  betwe^i  her  and  the  accus- 
ed, and  testifies  that  the  accused  endeavor- 
ed to  shield  her  from  discovery,  and  attempt- 
ed to  quiet  her  fears  of  discovery,  telling  her 
that  they  had  not  been  seen.  Is  it  not  per- 
fectly clear  ttiat  her  perturbation  of  mind 
was  caused  by  the  presence  of  the  three  men, 
and  not  by  any  conduct  on  the  part  of  the 
accused?  Can  there  be  any  rational  doabt 
that  it  was  the  presence  of  the  three  men 
that  prevented  the  consammatlon  of  the  act 
of  sezoal  Intercourse^  and  not  any  resistance 
on  the  part  of  tiie  ^rl?  It  she  had  doubted 
the  purpose  of  the  accused  np  to  the  time 
when  they  reached  the  place  down  1^  the 
"old  bridge,"  she  then  became  perfectly 
aware  of  It.  If  she  had  been  a  virtuoos  girl, 
bet  virtue  would  thm  have  taken  alarm. 
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She  would  have  resisted  to  the  extent  of  her 
pfajslcal  power;  she  would  hare  made  an 
oatcry ;  she  would  have  called  upon  the 
three  meai  who  were  watching  for  assistance ; 
she  would  have  gone  to  them  for  assistance 
and  not  have  gone  rapidly  away  In  an  oppo- 
site direction,  so  as  to  avoid  recognition. 
She  then  goes  back  to  the  town.  Joins  a  girl 
friend,  maiies  no  statement  to  thfe  girl  friend 
of  the  conduct  of  the  accused,  and  In  a  short 
time  thereafter  she  la  seen  again  talking  with 
the  accused,  and  promises  to  meet  him  again, 
"over  there  about  the  bridge."  Wotild  she 
ttave  made  the  promise,  would  she  hare  acted 
In  tills  way,  if  she  had  been  a  virtuous  wo- 
man, outraged  by  the  conduct  of  this  man? 
Can  there  be  any  other  rational  Interpreta- 
tion placed  upon  her  conduct  in  the  Mght  of 
ail  these  facts  but  than  this  case  waa  not 
one  of  assault  with  intent  to  rape,  but  a  mu- 
tual attempt  at  fornication,  the  woman  un- 
derstanding and  consenting  to  the  act,  and 
its  mutually  desired  consummation  only  be- 
ing prevented  by  the  untimely  appearance 
of  the  three  spying  persons.  Is  it  not  an  ab- 
surdity to  say,  under  these  facts,  that  this 
girl  was  decoyed  to  this  lonely  place  by  the 
promise  of  a  present,  and  there  assaulted  by 
the  accused,  with  felonious  intent? 

We  are  not  unmindful  of  the  fact  that  she 
testified  that  she  did  make  an  outcry  and 
did  endeavor  to  get  away  from  the  accused, 
but  these  statements,  as  we  have  endeavored 
to  show,  are  so  at  variance  with  all  the  facts 
of  the  case  that  th^  cannot  be  acc^ted  as 
the  truth  of  the  transaction,  but  must  be 
rejected  as  a  mere  pretense  and  excuse  by 
the  girl  wheti  she  had  become  aware  of  the 
fiict  that  her  conduct  with  the  accused  had 
become  known.  She  did  not  even  make  com- 
plaint to  her  mother  or  father  when  she  went 
home.  Her  conqilMnt  followed  the  knowl- 
.edge  that  the  conduet  of  the  accused  and 
herself  bad  beoi  discovered.  But  why  should 
she  have  made  complaint  when  she  had 
agreed  to  give  h^  aged  assailant  another 
opportunity  of  assaulting  her?  Further,  her 
statement  that  she  made  an  .  outcry,  and  en- 
deavored to  get  away  from  her  lustful  as- 
sailant, cannot  be  bdleved  for  another  rea- 
son. The  three  men  stood  within  40  yards  of 
ttae  couple^  Two  of  them,  teetlfying  for  the 
stat^  said  Uiat  the  woman  made  no  effort 
of  Kdstance ;  that  she  made  no  outcry  what- 
ever. If  she  had  made  any  outcry,  and  had 
made  tbe  reslstaiice  that  she  said  she  did,  is 
It  conceivable  that  these  three  meoi  would 
have  stood  there  silently  by  and  made  no 
effort  to  rescue  her  from  the  clutches  of  her 
assailant?  Would  they  not  have  rushed  to 
her  assistance  if  they  had  seen  the  slightest 
evl<lence  of  any  felonious  assault  upon  her 
person?  They  regarded  the  act,  as  all  the 
facts  demonstrate,  as  b^g  dmply  the  act  of 
a  man  and  a  girl  indulging  In  unlawful  sex- 
ual intOKoarseb  or  attempting  to  do  so. 

It  may  be  said  that  this  question  was  for 
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the  Jury.  Indeed,  it  was  so  said  by  learned 
counsd  for  the  state,  and  so  It  was;  but 
this  court  cannot  assume,  under  the  facta  of 
this  case,  that  the  Jury,  beUevlng  the  girl  to 
be  of  sound  mind  and  fully  capable  of  giving 
consent,  made  such  resistance  as  Indicated 
that  the  act  intended  or  attempted  by  the  ac- 
cused was  against  her  will.  The  Jury  must 
have  based  their  verdict  in  this  case  upon 
the  theory  that  the  girl  was  non  compos 
mentis,  and  that  the  accused  knew  of  this 
fact  and  took  advantage  of  it,  and  that  it 
was  only  necessary  to  prove  that  he  attempt- 
ed to  have  carnal  knowledge  of  her  person ; 
that  she  did  not  resist  because  she  did  not 
understand  the  nature  and  character  of  the 
act  attempted,  and  that  if  she  gave  any  con- 
sent it  was  due  to  her  mental  incapacity  to 
understand  the  act,  and  that  the  attempt  to 
have  intercourse  with  a  woman  of  her  men- 
tal Incapacity,  even  though  no  resistance 
was  offered,  was  equivalent  to  the  use  of 
force. 

[2,  3]  2,  8.  It  is  well  setUed  that  the  act 
of  sexual  Intercourse  with  a  woman  who  is 
so  destitute  of  mind  as  to  be  Incapable  of 
giving  consent  la  rape,  though  she  does  not 
resist  A  learned  writer  on  this  subject  lays 
down  the  following  as  a  test  of  mental  ca- 
pacity In  such  cases:  "The  test  of  mental 
capacity  under  this  rule  is  whether  she  was 
capable  or  Incapable  of  giving  consent,  or  of 
exercising  any  Judgment  In  the  matter." 
Clevenger  on  Medical  Jurisprudence  of  In- 
sanity, vol.  1,  202,  and  citations.  The  learn- 
ed author,  in  a  further  discussion,  uses  the 
following  language:  "And  very  slight  proof 
of  force  Is  necessary  where  the  woman  lacks 
the  Intelligence  to  comprehend  the  nature  • 
and  consequences  of  the  act,  and  to  distin- 
guish morally  and  legally  between  right  and 
wrong ;  and,  when  the  man  does  not  suppose 
that  he  has  her  consent,  the  force  required 
and  which  is  involved  in  the  carnal  act  is 
suffldent  But  where  the  will  is  active, 
though  perverted,  the  act  Is  npt  rape,  when 
all  idea  of  force  or  unwilUngnesa  is  dis- 
tinctly disproved.  And  the  mere  fact  that  a 
woman  is  weak-minded  does  not  disable  or 
debar  her  from  giving  consent  to  the  act, 
and  intercourse  with  her  when  she  was  ca- 
pable of  exercising  her  will  sufficiently  to  con- 
trol her  personal  actions  Is  not  ra[>e;  and. 
If  there  is  reasonable  doubt  whether  force 
was  used,  the  Jury  should  acquit,  though  the 
woman  was  of  weak  mind.  *  •  •  The 
burden  of  proof  of  insanity  at  the  time  of 
the  act,  and  that  the  carnal  knowledge  was 
obtained  by  force  and  without  consent,  rests 
with  the  prosecution.  There  must  be  some 
evidence  that  she  was  incapable  from  Im- 
becility of  expressing  assent  or  dissent,  and 
when  consent  Is  given  from  mere  animal  pas- 
sion or  instinct,  it  is  not  rape,  and  a  convic- 
tion cannot  be  sustained,  in  the  absence  of 
evidence  as  to  her  general  character  for 
chastity  and  decency,  or  anything  else,  to 
raise  a  presumption  that  she  did  not  consent 
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Evidence  of  the  connection  and  the  Imbe- 
cility alone  is  Insuffident"  The  Supreme 
Ck>urt,  In  the  case  of  Gore  v.  State,  119  6a. 
418,  46  S.  B.  671, 100  Am.  St  Hep.  182,  quotes 
with  approval  this  authority  and  declares 
that  the  test  of  mental  capacity  Is  as  fol- 
lows: "A  man  who  has  sexual  intercourse 
with  an  imbedle  female,  who  Is  mentally  in- 
capable of  expressing  any  Intelligent  assent 
or  dissent,  or  of  exercising  any  judgment  In 
the  matter.  Is  guilty  of  rape,  though  no  more 
force  be  used  than  is  necessary  to  accom- 
plish the  carnal  act,  and  though  the  woman 
offer  no  resistance."  It  has  been  decided  by 
courts  both  in  this  country  and  in  England 
that  Id  females  of  diseased  mentally,  not 
reaching  complete  idiocy,  if  consent  Is  given 
and  no  force  employed,  the  crime  is  not 
rape,  but  where  a  state  of  idiocy  from  de- 
mentia or  Imbecility  places  the  woman  at 
the  mercy  of,  the  ra\-isher,  carnal  intercourse 
is  regarded  as  rape.  See  cases  cited  in 
Witthans  &  Becker's  Medical  Jurisprudence, 
Forensic  Medicine  and  Toxicology,  vol.  2,  p, 
696.  The  jury  should  take  Into  considera- 
tion the  mental  condition  of  the  woman — 
whether  this  mental  condition  amounts  to 
complete  idiocy,  or  imbecility,  or  was  short 
of  this  complete  condition — In  determlnng  the 
question  of  the  guilt  of  the  accused. 

Applying  the  test  here  laid  down  by  the 
Supreme  Court  to  the  evidence  relating  to 
the  mental  capacity  of  the  woman  In  this 
case,  does  it  show  tiiat  she  was  mentally  in- 
capable of  giving  consent  to  the  act  of  sexual 
Intercourse?  Before  making  the  concrete  ap- 
plication of  this  test  to  the  facts  of  the  case, 
we  will  briefly  discuss  the  age  of  consent  un- 
•  der  the  laws  of  this  state.  The  Penal  Code 
(1910)  i  34,  provides  that  an  infant  under  10 
years  of  age  cannot  be  found  guilty  of  any 
crime;  and  as  the  act  of  sexual  intercourse 
implies  the  commission  of  a  criminal  act,  an 
Infant  under  10  years  of  age  could  not  be 
guilty  of  this  offense.  Iii  passing,  the  writer 
takes  occasion  to  say  that  in  his  opinion 
this  age  of  consent  is  so  low  as  to  be  an  im- 
peachment of  the  humanity  and  civilization 
of  this  state.  It  Is  a  remarkable  fact  that 
while  in  the  sonthern  states  a  crime  against 
the  sanctity  of  the  female  person  Is  more  se- 
verely punlsbed  than  in  any  other  section  of 
this  Union,  yet  the  age  of  consent  In  most  of 
the  Sontbem  states  Is  much  lower  than  in 
the  other  states  of  the  country,  except  In  the 
state  of  Delaware,  where  the  astounding  and 
shocking  age  of  consent  ia  seven  years,  al- 
though in  that  state  the  age  at  which  a  fe- 
male can  be  seduced  Is  that  of  16  years.  In 
Georgia,  between  the  ages  of  10  and  14  years 
there  is  a  legal  presumption  of  Incapacity  to 
commit  a  crime,  and  the  burden  Is  upon  the 
state,  between  these  ages,  to  overcome  by 
clear  proof  this  presumption.  Penal  Code 
(1910)  S  33.  Under  the  statutes  of  this  state 
an  infant  under  10  years  cannot  consent  to 
sexual  intfflcourse,  and  the  feet  that  such  la 
her  age  ia  conduslTe  fiiat  the  atA  is  done 


forcibly  and  against  her  wUL  Stephen  r. 
Stete,  11  Ga.  225;  Gosha  v.  State,  56  Ga. 
36.  Where  the  Infant  is  between  the  ages  of 
10  and  14  the  1^1  presumption  Is  that  she 
cannot  consrat  to  sexual  Intercourse,  and  be- 
tween these  age^  in  determining  her  capabil- 
ity to  consent  to  carnal  knowledge  of  ber 
person,  the  Jury  may  consider  her  physical 
and  mental  development  Jones  v.  State,  106 
Ga.  365,  34  S.  E.  174.  After  a  female  ar- 
rives at  the  age  of  14,  so  far  as  the  law  Is 
concerned  on  the  question  of  mental  capa& 
Ity,  she  is  a  normal  woman,  in  full  posses- 
sion of  ber  mental  and  phyEdcal  powers.  In 
other  words,  after  that  time  the  question  of 
age  cuts  no  figure  whatever  In  detenniaing 
the  question  of  consent,  for  even  after  that 
age,  if*  the  woman  la  mentally  incapable  of 
expressing  any  Intelligent  assent  or  dissent, 
or  of  exercising  any  Judgment  In  the  matter, 
sexual  intercourse  with  her  is  rape,  although 
it  may  be  accomplished  without  the  use  of 
any  force  except  that  which  Is  necessary  to 
accomplish  the  carnal  act  and  although  the 
woman  may  Interpose  no  resistance.  If  a  wo- 
man consente  to  sexual  intercourse  after  she 
reaches  the  age  of  14  years,  and  the  man  is 
charged  with  the  offense  of  rape,  the  burden 
Is  upon  the  state,  In  the  absence  of  any  fraad 
or  other  unlawful  means  to  procure  the  con- 
sent of  the  female  to  the  act  to  prove  the 
woman's  mental  incapacity.  Legally  she  la 
presumed  to  be  capable  of  giving  consent 
after  she  reaches  that  age.  It  ia  not  then  a 
question  of  physical  incapacity  or  lack  of 
sexual  desire  on  the  part  of  the  woman,  but 
the  sole  question  Is  one  of  mental  Incapacity, 
and  this  mental  Incapadty  must  reach  tbe 
point  where  the  woman  is  incapable  of  ex- 
pressing any  Intelligent  assent  or  dissent  to 
the  sexual  Intercourse. 

Let  us  now  briefly  make  an  application  of 
the  evidence  to  tbe  rule  of  law  above  indicat- 
ed, and  see  if,  under  the  test  there  laid  down, 
the  girl  in  this  case  was  mentally  Incapable 
of  expressing  intelligent  assent  or  dissent  to 
the  act  of  sexual  intercourse.  In  the  first 
part  of  tills  opinion,  assuming  that  sbe  was 
mentally  capable,  we  have  endeavored  to 
show  that  the  only  rational  conclusion  is  tbat 
sbe  did  consent  to  the  act  of  sexual  inter- 
course, which  was  only  prevented  by  the 
proximity  of  the  three  men  and  her  discov- 
ery of  their  presence.  If  we  take  her  own 
testimony  as  the  truth  of  the  transaction, 
while  it  fiillB  far  abort  of  showing  such  re- 
sistance to  the  act  of  sexual  Intercourse  as 
would  make  a  case  of  rape,  or  of  attempt  to 
rape,  yet  it  does  show  that  she  fully  realized 
the  character  of  the  act  contemplated.  Was 
It  an  Intelligent  assent?  In  other  words,  was 
sbe  conscious  mentally  of  the  character  of 
the  act  contemplated?  Did  she  realize  that 
it  was  wrong?  The  res  gestie  throw  a  fiood 
of  ligbt  on  this  question,  and  in  this  light  do 
doubt  can  be  entertained  tbat  she  was  fully 
conscious  of  what  the  accused  Intended  to 
I  do,  and  as  fully  oonsdons  ut  tte  tibAracter  of 
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tile  act  In  tlie  lanKiu^  of  the  Supreme 
Ooort  In  tbe  case  of  Oore  State,  snpra,  the 
sole  question  to  be  (tetermlned  Is  wliether  the 
facts  of  the  present  case  tnlng  it  within  the 
rule  vbidi  detdares  the  act  to  be  rape 
"vhere  the  wonum  is  so  Idiotic  as  to  be  In- 
capable of  expressing  any  Judgment  in  the 
matter,"  or  wliether  the  s^I  belongs  to  "that 
class  of  unfortunate  females  who,  while 
weak-minded,  yet  possess  sufficient  mental 
capad^  to  comprdiend  the  nature  and  con* 
Bequaiees  of  the  act,  and  are  able  to  bring 
to  bear  that  judgment  which  a  man  with 
that  knowledge  wonld  exwdse."  As  before 
stated,  the  mere  fact  that  a  woman  is  weak- 
minded  does  not  disable  or  debar  her  from 
giving  consent  to  the  serual  act  There  must 
be  some  evidence  that  she  was  incapable, 
from  imbedllty;  of  exi^ressing  int^Ugent  as- 
sent or  dlsseot 

In  our  opinion  the  evidence  on  this  sub- 
ject, Gonstruli^  It  most  strongly  In  support 
of  the  verdict,  &ll8  far  lAiort  of  proving  the 
girl  in  diis  case  was  an  idiot,  or  an  imbedle, 
or  was  inflicted  with  insanity.  Indeed  it  is 
not  insisted  that  she  is  Idiotic,  or  that  she 
is  an  imlKcile^  or  that  she  is  ineane.  The 
Dtmost  extent  to  which  the  evidence  goes  is 
that  she  was  not  a  girl  of  strong  mind,  or 
,t  normal  intelligence.  The  evidence  shows 
that  she  unfortunately  had  had  little  ojf- 
portunlty  of  developing  her  mind.  She  be 
longed  to  that  unfortunate  (daas  of  chll- 
Aivn.  whose  parents,  ^ther  from  a  lack  of 
means,  or  from  cupidity,  or  from  incapabil- 
ity of  aKBfedsting  its  importance,  refuse  to 
give  their  oflapxing  the  opportunity  of  de- 
veloping the  intellect  The  evidence  of  her 
parents  is  that  her  educational  opportunities 
had  t)een  exceedingly  limited ;  that  she  had 
been  to  school  only  a  short  time.  Neverthe- 
less, die  vras  able  to  read,  to  memorize  what 
die  had  read,  and  to  wrUe  her  name.  Her 
niotiier  states  that  she  acted  like  a  (Mid  of 
eight  or  nine  years  of  age,  and  that  her  men- 
stmal  period  had  never  come.  We  attach 
Uule  Importance  to  the  evidence  that  she 
had  not  pbysically  developed.  We  do  not 
not  Uiink  that  the  fact  of  physical  develop- 
Dieat  after  14  years  of  age  is  to  be  consid- 
ered, eiCQpt  as  it  may  illustrate  mental  de- 
vdopnunt  The  (Vinlon  that  she  acted  like 
a  dilld  of  eight  or  nine  years  of  age  has  no 
probative  value.  The  work  she  did  fumlahes 
the  most  practical  and  satisfactory  proof  of 
capacity.  The  evidence  shows  that  Oils  girl 
•  had  been  woAlng  for  three  years  in  a  cot- 
ton factory;  that  she  had  been  earning  66 
cents  a  day,  sometimes  more.  The  tdiild  was 
BupiJortlng  ber  father's  family  by  her  labor, 
the  boss  of  the  miU  testified  that  while  not 
a  blight  hand,  yet  ahe  did  her  work  in  a 
satisfactory  manner.  This  witness  further 
stated  that  lier  work  at  the  cotton  mill  was 
aplmilng;  that  she  ran  four  sides;  that  the 
ordinary  hand  ran  from  four  to  six  sides; 
KHue  only  ran  two  or  three ;  that  he  had  not 
observed  her  ways  and  .conduct  at  the  mill, 


to  amount  to  anything}  Qiat  at  first  It  seem- 
ed she  was  not  bright,  and  was  forgetful. 
It  is  true  that  this  witness  said  also  that  she 
was  not  attentive  and  ne^ected  her  work, 
and  that  she  seemed  to  be  not  "real  bri^t" 
that  she  needed  her  work,  but  the  work 
which  She  did  In  the  mill  speaks  most  strong- 
ly of  her  mental  capad^,  and  has  far  more 
value  than  mere  opinion.  As  befcffe  stated, 
the  evidence  shows  that  she  ran  four  sides, 
128  threads  on  a  side,  1  thr«ul  to  every  spin-  ^ 
^e.  Two  ropes  come  down  through  the 
spools,  called  bobbins,  and  they  are  spun  to- 
gether; two  strands  of  rope  are  put  to- 
gether and  spun  into  one  thread  and  put  on 
the  bobbin  underneath.  She  looked  after 
four  sides,  with  at  least  100  splndles  on  a 
dde,  400  spindles,  which  woi^d  be  800  strands 
of  this  roping  to  be  kept  In  mind.  This  work 
kept  her  constantly  engaged.  She  could  not 
have  done  the  work  satisfactorily  unless  she 
had  the  power  of  close  attentton,  and  close 
attention  Is  one  of  the  best  tests  of  mental 
capacity.'  This  witness  further  testified  that 
she  not  only  did  tills  work  for  which  she 
was  paid  66  cents  a  day,  but  that  some  times 
she  ran  five  sides,  and  that  her  Vork  was 
never  rejected,  nor  was  she  turned  off  for 
failure  to  do  the  work;  that  the  majority 
of  hands  run  from  four  to  seven  sides. 

Testing  this  girl's  mental  capacity  by  her 
work,  we  find  that  she  did  the  work  with  the 
same  skill  and  ability  as  was  done  by  a 
majority  of  those  slmllafly  engaged.  Sum- 
ming up  the  evidence  as  to  this  point,  the 
utmost  that  can  be  said  as  to  the  m^tal  in- 
capacity of  the  glri  Is  that  she  was  weak- 
minded  or  dull,  but  It  cannot  be  said  that 
she  was  insane  or  non  compos  mentis.  No 
material  Instance  is  glren  in  the  evidence  of 
any  exhibition  of  mental  deficiency,  but  the 
testimony  shows  that  die  performed  the  dlfll- 
cult  tasks  assigned  to  her  at  the  mill — ^tadES 
that  required  both  responsibility  and  men- 
tality— ^in  the .  same  manner  as  others  per- 
formed them,  and  that  she  was  paid  for  her 
work  Bobstantlal  wages.  Her  mental  devel- 
opment was  prevented  by  the  poverty  of  her 
parents  and  by  the  lowliness  of  her  condition. 
She  was  placed  at  manual  labor  when  she 
should  have  been  given  an  opportunity  for 
mental  development.  Under,  the  facts  in  this 
case  this  girl  Is  very  far  from  the  standard 
laid  down  by  our  Supreme  Court  In  the  case 
of  Oore  V.  State,  supra,  as  being  "so  Idiotic 
as  to  be  Incapable  of  expresdng  an  Intelli- 
gent assent  or  dissent,  or  exercising  any 
judgment  In  the  matter."  Without  discuss- 
ing this  phase  of  the  case  further,  we  con- 
clude that  while  the  accused  was  guilty  of  a 
most  shameful  act,  he  was  not  guilty  of  the 
crime  of  assault  with  Intent  to  commit  rape. 
We  are  satisfied  that  the  shameful  character 
of  the  act,  considering  the  great  disparity 
between  the  accused  and  the  girl  in  age 
and  experience  aroused  in  the  minds  of 
the  Jurors  a  natural  aud  altogether  lauda- 
ble sense  of  indignation,  which  prevented  a 
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calm  conalderatioD  of  the  erldence  in  the 
light  of  the  well-settled  prlndples  of  law 
annonnced  In  t^*g  opinion. 

There  are  nomerons  asslgnmratB  ot  error 
as  to  excerpts  from  the  charge  of  the  court 
While  the  Instructions  as  to  mental  capacity 
of  the  girl  were  not  folly  authorized  by  the 
evidence,  In  that  they  presented  to  the  jury 
the  issue  of  the  girl's  imbecility,  idiocy,  or 
.  Insanity,  witboot  any  evidence  to  ftuthorlse 
such  presentatfon,  yet  the  charge  as  a  whole 
ts  a  very  able  presentatloD  of  the  Issues  In 
the  case ;  but,  In  the  view  that  we  entertain 
of  the  evidence,  as  fully  discussed  In  the  opin- 
ion, we  have  concluded  that  the  verdict  is 
contrary  to  law,  because  wholly  unauthorized 
by  the  evidence;  and,  therefore,  whether 
there  were  any  errors  in  the  charge  need  not 
be  decided. 

Judgment  reversed. 

RUSSELL,  J.  (dlssenUng).  [4]  Times 
without  number  this  court  has  held  that  it  is 
without  Jurisdiction  to  set  aside  a  verdict 
approved  by  the  trial  Judge,  if  there  was 
some  evidence  In  support  of  the  verdict,  and 
if  no  material  error  of  law  was  committed. 
Adhering  to  this  well-settled  rule,  I  cannot 
consent  to  reverse  the  Judgment  of  the  trial 
Judge  in  refusing  a  new  trial  upon  the  record 
now  before  us.  In  my  opinion  there  was 
ample  evidence  to  authorize  the  Jury  to  find 
that  the  Injured  female  was  an  Imbecile,  In- 
capable of  exercising  any  will  in  regard  to 
the  attempted  Intercourse.  If  she  was  men- 
tally incapable  of  consent  to  sexnal  Inter- 
course, such  intercourse  with  her  would  have 
been  rape,  and  an  attempt  to  have  inter- 
course would  be  assault  with  intrat  to  rape. 
According  to  the  evidence  which  the  Jury  bad 
before  it,  this  girl,  a  Uttle  more  than  14 
years  of  age,  had  never  tried  to  count  CO; 
her  ftither  had  tried  to  each  her  to  ttfl  the 
time  of  the  day  upon  a  clock,  but  she  bad 
never  been  able  to  acqiUre  even  this  simple 
attainment  A  physldan,  testifying  as  an 
expert,  said  she  was  no  more  developed  than 
a  child  of  dght  years  of  age.  The  flather  and 
mother  of  the  child  both  testified  to  circum- 
stances which,  in  my  opinion,  fully  authorised 
the  Jury  to  ctHudude  that  she  was  an  Imbecile. 
Who  better  than  th^  (If  they  are  credible 
witnesses)  could  state  the  tftcts?  It  Is  true, 
in  stating  the  conclusion  th^  reached  from 
the  circumstances  which  they  detailed,  they 
used  no  stronger  expression  than  "weafc- 
minded,"  but  the  use  of  this  expression  is 
illustrated  both  by  the  usual  significance  of 
that  word  In  common  parlance,  as  well  as 
by  that  feeling  of  commiseration  inspired  by 
parental  tenderness  and  a  natural  disinclina- 
tion to  disclose  the  affliction  of  their  off- 
spring. I  think  the  Jury  were  fully  author- 
ized to  find  that  this  child,  who  had  been 
s^t  to  school  three  separate  times,  covering 
in  all  a  period  of  more  than  IS  months,  and 
yet  had  not  been  able  to  learn  all  of  her 


letters;  this  child  who  couM  not  ten  the  time 
upon  a  dock,  althoagh  her  brothers,' mndi 
younger  than  hers^,  could  do  so;  this  diild 

who  read  her  books  upside  down,  and  whom 
her  parents  (dlssauded  by  affecthm  from  us- 
ing a  harsbw  term)  described  as  "weak-mind- 
ed"—was,  in  fact  and  in  law,  an  indiecile. 
Above  all  this,  the  Jury  saw  the  girl  as  a 
witness ;  they  heard  her  answers  to  the  ques- 
tions upon  direct  and  cross  examination. 
The  Jury  had  the  opportunity  of  looking  Into 
the  face,  the  eyes,  and  the  very  soul  of  the 
person  whose  Imbecility  Is  at  Issue  in  this 
case,  while  we  can  only  view  it  In  the  cold 
lines  of  the  transcript  of  the  record. 

The  defendant  had  boarded  In  the  hoiue  of 
this  child's  father.  No  man  knew  better  than 
he  her  weakness.  He  Inveigled  her  into  the 
disgraceful  position  in  which  she  was  seen 
by  the  three  young  men  (if  it  be  assumed 
that  she  assented,  or  attempted  to  assent  to 
illicit  intercourse)  by  the  promise  of  giving 
h«:  a  nice  present  This  Is  one  version  of 
the  case.  But  what  rule  of  law  Is  there  un- 
der which  It  can  be  held  that  the  Jury  did 
not  have  the  right  to  believe  the  testimony 
of  the  girl  upon  this  point,  and  find  that 
she  was  Indacsd  the  promise  of  a  present 
to  go  Into  the  woods  with  the  defendant,  but 
that  when  the  crucial  moment  arrived  when 
the  chastity  of  her  person  was  to  be  violat- 
ed, she  resisted  to  the  extent  of  her  limited 
ability.  There  is  a  period  of  at  least  five  min- 
utes which  Is  covered  only  by  the  testimony  of 
the  alleged  injured  female  and  the  statement 
of  the  defendant  Why  should  not  the  jury 
have  believed  her  version  of  what  happened 
during  this  five  minutes  In  preference  to  the 
defendant — a  man  of  years  and  experience, 
whose  own  admission  places  him  in  the  dis- 
graceful position  of  trifling  with  a  child,  at 
best  weak  and  unfortunate,  and  a  member 
of  a  family  In  whose  home  he  bad  been  doml- 
<41ed.  However,  without  regard  to  conflicting 
testimony  as  to  the  details  of  the  offense 
charged  In  the  indictment,  I  rest  my  dissent 
upon  the  proposition  that  the  testimony 
shows  that  the  girl  alleged  to  have  been  as- 
saulted is  in  law  incapable  of  consenting  to 
sexnal  Intercourse.  It  is  uncontradicted  (un- 
less her  appearance  before  the  Jury  contra- 
dicted It)  that  this  girl  is  no  ttetter  developed, 
mentally  or  physically,  than  a  child  of  eight 
years.  It  is  well  said  In  the  opinion  of  the 
majority  that  the  age  of  consent  in  this  state 
is  so  low  as  to  be  an  impeachment  of  our 
civilization.  Unquestionably  the  age  of  con-  . 
sent  in  this  state  should  be  raised.  But  what 
practical  protection  would  be  afforded  by 
raising  the  age  of  consent  If  the  law  did'  not. 
In  its  humanity,  protect  those  who,  regardless 
of  their  age,  are,  through  Imbecility,  unable 
to  consent?  This  protection — a  defense 
against  their  own  weakness — our  law  has 
ever  undertaken  to  give  to  that  uufortunate 
class  who  are  of  themselves  Incapable  of  ex- 
erdsing  a  rational  choice.  £}v«i  mature  wo- 
men of  as  little  nmtality  as  this  girl  are  pro- 
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leeled  1^  law,  not  only  against  tbe  animal 
loBte  of  munbttrs  «f  tin  on^oalte  aex,  bat 
against  Uiemselvea  as  well;  and  men  who, 
knowing  ct  tbeSx  ImbeciUty.  take  advantage 
of  thete  hdpless  condition  to  gratify  tb^ 
instfDl  propraialties  are  gnllty  of  lape,  even 
U  no  moie  force  is  used  tban  Is  required  to 
perfi»nn  Qte  carnal  ae^  and  no  resistance  be 
offered  by  the  female.  To  quote  the  langoage 
of  the  lllnstrlons  Chief  Jnstioe  Campbell,  in 
Reglna  t.  Fletcber,  8  Cox  O.  O.  248  (L.  R.  I. 
C.  a  39):  "It  wonM  be  monstrous  to  say  that 
these  poor  females  are  to  be  subjected  to  each 
violaice  without  the  parties  Inflicting  It  being 
liable  to  be  indicted.  If  so,  every  drunken 
woman,  returning  from  market  and  happen* 
iDg  to  fall  down  on  the  roadside,  may  be 
ravished  at  the  will  of  the  passers-by." 

One  ctf  the  most  Importuit  elements  en* 
tolng  Into  tbe  determination  of  the  girl's 
imbecility  naturally  must  have  been  her  ap- 
pearance and  demeanor  i^n  the  stand.  The 
Judge  and  the  Jury  saw  ber  upon  tbe  stand, 
and  we  cannot  put  oorseAves  In  the  place  of 
the  Jndge  and  tbe  Jury.  It  Is  well  settled 
that  one  may  be  convicted  of  rape  of  a  ma- 
ture woman  who  falls  to  resist  because  of 
Imbecility.  The  female  here  Involved  was 
but  little  more  tban  14-  years  of  age,  and 
there  was  evidence  that  she  was  weak  in 
mind.  As  was  said  by  the  Snpreuie  Court  In 
Gore  V.  State,  U9  Ga.  423,  46  S.  B.  873,  100 
Am.  St  Bep.  182,  "The  Jury  are  constituted 
1^  law  the  Judges  of  all  these  matters.  They 
have  by  tfa^  verdict  solemn^  affirmed  that 
the  girl's  Intellect  wm  so  weak  that  she  was 
tocapable  of  consenting  to  the  act  of  sexual 
Intercourse,  and  we  do  not  feel  disposed  to 
usurp  their  functiooB,  and  at  this  distance, 
i^wn  a  printed  record,  without  ever  having 
Ksa  the  girl,  declare  that  we  are  better  Judg- 
es of  the  ^I's  mental  condition  than  the 
monbers  of  the  Jury  wer&  The  trial  Judge 
also  saw  the  girl  and  heard  her  testimony, 
and  lie  is  satisfied  wltb  the  verdict" 

I  am  fixed  In  the  opinion  that  there  was 
ample  evidence  to  authorize  the  Jury  to  find 
that  UUle  Jones  was  mentally  incapable  of 
expreBsiug  any  intelligent  aaseut  or  dissent 
or  of  exodslng  any  Judgment  In  the  matter 
of  tbe  sexual  Intercourse  proposed  by  tbe  de- 
ffeodant,  that  tiie  case  Is  folly  controlled  by 
tite  ruling  of  the  Supreme  Court  in  Gore  v. 
State,  supra,  and  that  the  Judgment  refiudng 
a  new  trial  should  be  affirmed. 


BNBLL  T.  STATU.  (No.  4,980.) 
<Oirart  of  Appeals  of  Georgia.  Aug.  11,  IftlS.) 

^fiyllaftw  hv  tk«  Oosrt.; 
1  ImaonnNT  aud  iHroaiunoif  (§  84*)— Ao- 

CISSOBT  BSFOU  THE  FAOT. 

Id  the  Indictment  of  an  acceSBory  before  the 
laet  it  is  not  necessary  to  state  the  manner  of 
eommltttng  Uie  offense.  It  is  sufficient  to  charge 
generally  that  be  feloniously,  willfully,  and  nn- 

•locoUur 


lawfully  did  procure,  counsel,  and  command  tbe 
principal  to  commit  it  The  indlctmeot  in  the 
preaent  case  was  good  as  against  both  the  gen- 
eral and  special  groimds  of  the  demurrer. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent  Dig.  Si  227.  228;  Dee. 
Dig.  S  84.«] 

2.  Homicide  H  100*)— Acckbsobt  befobk  tbz 
Fact, 

The  verdict  is  without  evidence  to  support 
it  and  therefore  is  contrary  to  law. 

[Bd.  Note.— For  other  cases,  see  Homldde, 
Cent  Dig.  {  130  ;  Dec  Dig.  |  100.  *1 

(Additional  Byttdbiu  hv  BditoriiU  Staff.) 

S.  Indictment  and  Infobhation  (|  110*)— 
IiANocAQs  of  Statdtb— Attempt  to  Fbo- 

Dtjcs  Abortion. 

Under  the  express  provisions  of  Pen.  Code 
1910,  I  an  indictment  charging  an  assault 
with  intent  to  murder,  nnder  section  81,  making 
it  such  offense  to  cause  death  by  an  attempted 
abortion,  is  sufficient  as  against  a  general  de- 
murrer when  the  allegations  are  clear  and  dis- 
tinct and  in  the  language  of  the  statute,  though 
it  does  not  allege  the  character  of  the  instru- 
ments, and  how  and  upon  what  part  <d  tbe  per* 
son  of  the  female  they  were  nsed. 

[Ed.  Note.^For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  Sf  289-^;  Dec 
Dig.  I  110.*] 

4,  Indictment  and  Ikfobmatiok  (i  84*)— Ac- 

0E8B0BT  BEFOBB  THE  FACT. 

An  indictment  stating  that  accused  "did 
then  and  there  unlawfully,  feloniously  and  will- 
fully procure,  counsel,  and  command  tbe  prin- 
cipal to  commit  an  assault  with  intent  to  mur- 
der, in  violation  of  Pen.  Code  1910,  I  81,  was 
sufficient  to  charge  defendant  as  an  accessory  be- 
fore the  fact  though  it  did  not  specifically  state 
the  evidentiary  facts  as  tothow  he  procured,  coun- 
seled, or  commanded  Ihe  priDcipal  to  commit  the 
crime. 

[Bd.  Note.— For  other  cases,  see  Indictment 
and  Information.  Cent.  Dig.  li  22^1,  228;  Dec 
Dig.  8  84.*] 

5.  Homicide  ($  142*)— Tabiancb— Fbinoifai, 
and  accessobt. 

A  person  indicted  as  an  accessory  before 
the  fact  to  an  assault  with  intent  to  murder,  in 
violation  of  Fen.  Code  1910,  |  81,  cannot  be  con- 
victed, upon  evidence  which  shows  him  to  be  a 
principal,  either  in  the  first  or  the  second  de- 
gree. 

[Ed.  Note.— For  other  esses,  see  Homldde, 
Cent  Dig.  1}  250-259;  Dee.  Dig.  1 142.*] 

Bill,  C.  J.,  dissenting. 

Error  from  Superior  Court  Muscogee  Coun- 
ty; S.  P.  Gilbert,  Judge. 

Wm.  Snell,  alias  Bill  Jenkins,  was  convict- 
ed as  an  accessory  before  the  fact  to  an  as- 
sault with  intent  to  murder,  and  brings  er- 
ror. Reversed. 

The  plaintiff  in  error  was  Indicted  and 
convicted  as  an  accessoi^  before  the  fact  to 
an  assault  with  intent  to  murder,  under  sec- 
tion 81  of  the  Penal  Code,  which  reads  as  fol- 
lows: "Any  person  who  shall  administer  to 
any  woman,  pregnant  with  a  child,  any  medi- 
cine, drug,  or  substance  wbatevor,  or  shall  use 
br  employ  any  instrument  or  other  means, 
witb  Intent  thereby  to  destroy  such  child, 
unleas  the  same  shall  have  been  necrasary  to 
preserve  the  life  of  such  motha,  or  shall 
have  been  advised  by  two  physldans  to  be 
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necessary  for  swA  purpose,  shall,  in  case  the 
death  of  <diiia  or  mother  be  ttier«by  produc- 
ed, be  guilty  of  an  assault  witli  Intent  to 
murder."  The  tndtetment  (omitting  mere  for- 
mal parts)  Is  in  the  foUowlng  langoi^: 
"Charge  and  accuse  W.  T.  Whitehead,  of 
the  count?  and  state  aforesaid,  with  the  of- 
fense of  assault  with  Intent  to  murder,  and 
Caaud  B.  Gullatt,  Tom  Pace,  and  William 
Snell,  alias  'Bill  Jenkins,*  with  the  offense  of 
accessory  before  the  fiiCt  to  said  assault  with 
intent  to  murder;  for  that  the  said  W.  r. 
Whitehead,  on  the  20th  day  of  July  in  the 
year  1912,  in  the  county  aforesaid,  did  then 
and  there,  unlawfully  and  with  force  and 
arms,  use  and  employ  a  certain  instrument 
and  instruments  to  the  grand  Jurors  un- 
known, and  by  pressing  upon  the  person  of 
Ruby  Oaborn,  she  being  then  and  there  a  wo- 
man pregnant  with  a  child,  said  child  being 
so  far  developed  in  its  mother's  womb  as  to 
be  ordinarily  called  'quick/  and  said  Instru- 
ment and  instruments  and  said  pressure  be- 
ing then  and  there  used  and  applied  with  in- 
tent thereby  to  destroy  such  child,  and  by 
the  use  of  such  Instrument  and  instmments 
and  by  such  pressure  the  death  of  such  child 
was  thereby  produced,  the  use  of  said  Instru- 
ment and  InstmmcDts  and  said  pressure  not 
being  then  and  there  necessary  to  preserve 
the  life  of  said  mother,  nor  having  been  then 
and  there  advised  by  two  physicians  to  be 
nec^sary  for  such  purpose;  and  for  that  the 
said  Claud  B.  Gullatt,  Tom  Pace,  and  Wil- 
liam Snell,  alias  'Bill  Jenkins,'  being  absent 
at  the  time  of  the  commission  of  the  crime 
aforesaid,  by  the  said  W.  F.  Whitehead,  did 
yet  then  and  there  unlawfully,  feloniously, 
and  willfully  procure,  counsel,  and  command 
the  said  W.  F.  Whitehead  to  commit  the 
crime  of  assault  with  Intent  to  murder  afore- 
said. And  the  Jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  say  that  the  said  W.  F. 
Whitehead,  In  manner  and  form  aforesaid, 
unlawfully  and  with  force  and  arms  did  com- 
mit the  crime  of  assault  with  Intent  to  mur- 
der, and  that  the  said  Claud  B.  Gullatt,  Tom 
Pace,  and  William  Snell,  alias  'Bill  Jenkins,' 
being  absent  at  the  time  of  the  commission 
of  said  crime  of  assault  with  intent  to  mur- 
der, did  then  and  there  unlawfully,  feloni- 
ously, and  willfully  procure,  counsel,  and 
command  the  said  W.  P.  Whitehead  to  com- 
mit the  said  crime  in  manner  and  form 
aforesaid,  contrary  to  the  laws  of  said  state," 
etc.  On  this  indictment  the  principal  d^end- 
ant,  W.  F.  Whitehead,  was  tried  and  convict- 
ed; apd  when  the  plaintiff  in  error,  William 
Snell,  alias  "Bill  Jenkins,"  was  arraigned  he 
entered  a  demurrer  to  the  indictment  on  the 
following  grounds:  "(1)  Because  said  indict- 
ment sets  forth  no  crime  and  charges  no  of- 
faise  under  the  laws  of  said  state  against 
this  defendant  (2)  Because  the  charges  and 
allegations  constitute  no  crime  under  the 
laws  of  said  state  ^)  Because  the  charges 
and  allegations  in  said  Indictmoit  are  too 


vague  and  indefinite,  and  fidl  to  pat  deCend- 
ant  on  notice  as  to  what  spedflc  oooduct  he 
has  been  guilty  of,  constituting  said  offense 
of  accessory  before  the  tact  in  said  Ghai^ 
and  falls  to  pat  him  oa  notice  as  to  how  uid 
In  what  manner  he  has  conspired  and  co-op- 
erated with  the  principal  and  with  the  other 
aoceaBories  named  in  said  Indlctm^t  in  the 
commission  of  sold  crime.  (4)  Bemuse  the 
charges  and  allegations  in  said  Indictinent 
fail  to  put  tlila  defendant  m  sufficient  notice 
to  enable  him  to  pr^re  his  defense,  in  that 
they  are  too  vague  and  indefinite  and  fall  to 
state  where,  when,  and  how  this  defendant 
•procured*  said  W.  F.  Whitehead  to  commit 
tills  crime;  Aether  by  hiring  with  money  or 
other  things  of  value,  by  indnconent,  persna- 
i^on,  or  otherwise.  (B)  Because  the  charges 
and  auctions  in  said  indictment  fail  to  put 
this  defendant  on  notice  sufficient  to  enable 
him  to  prepare  his  defense,  in  that  they  are 
too  vague  and  indefinite  and  fail  to  state 
where,  when,  and  how  this  defendant  did 
'counsel'  said  Whitehead  to  commit  said 
crime,  and  what  means  were  used  to  counsel 
said  Whlt^ead  in  the  commission  of  said 
crime.  (6)  Because  the  charge  that  this  de- 
fendant did  'command'  the  said  Whitehead 
to  commit  said  crime  falls  to  set  forth  where 
and  how  this  defendant  commanded  the  com- 
mission of  said  offense.  (7)  Defendant  spe- 
cially demurs  to  the  following  language  In 
said  Indictment,  to  wit:  "Did  then  and  there, 
unlawfully  and  with  force  and  arms,  use  and 
employ  a  certain  Instrument  and  Instruments 
to  the  grand  jurors  unknown,  and  by  press- 
ing upon  the  person  of  Ruby  Osbom,  she  be- 
ing then  and  there  a  woman  pregnant  with  a 
child,  said  child  being  so  far  developed  In  Its 
mother's  womb  as  to  be  ordinarily  called 
"quick,"  and  said  instrument  and  instm- 
ments and  said  pressure  being  then  and  there 
used  and  applied  with  intent  thereby  to  de- 
stroy said  child,  and  by  the  use  of  said  in- 
strument and  instruments  and  by  such  pres- 
sure the  death  of  said  child  was  thereby  pro- 
duced;' because  said  language  and  charges 
do  not  set  forth  with  sufficient  particularity 
and  definiteness  to  put  this  defendant  on  no- 
tice as  to  what  kind  or  character  of  instru- 
ment and  instrumento  wrae  used,  and  does 
not  set  forth  how  said  instruments  were 
used,  and  dooi  not  set  forth  where  said  in- 
strument and  instruments  were  used,  and 
does  not  set  forth  on  what  part  of  the  person 
they  were  used  hy  the  said  W.  F.  Whitehead; 
because  said  language  and  charges  fall  to  set 
forth  with  sufficient  particularity  and  defi- 
niteness as  to  what  kind  of  pressure  was 
used,  nor  how  said  pressure  was  used,  nor 
upon  what  part  of  the  person  of  Buby  Os- 
bom said  pressure  was  applied,  nor  witb 
what  means  or  instrument  said  pressure  was 
applied  and  used."  The  trial  judge  overruled 
the  demurrer,  and  exceptions  pendente  lite 
were  duly  filed.  The  accused  was  thereafter 
convicted,  his  motion  for  a  new  trial  was 
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oreiraled,  and  he  bilncB  enta.  The  view  en- 
tertAlned  tSie  majority  of  the  court  as  to 
the  evidoice  makes  unnecessary  a  considera- 
tion of  the  special  ground  of  the  motion  for 
a  new  trial. 

A.  W.  Cozart,  of  Columbus,  for  plaintiff  In 
error.  Geo.  C  Palmer,  SoL  Gen.,  of  Golum- 
bos,  for  the  State. 

UiLil^  C.  J.  (after  stating  the  facts  as 
above).  [31  The  Indictment  was  In  the  lan- 
goase  of  the  statute,  and  It  is  declared  In 
Penal  Code  1910,  S  »54,  that  "every  Indict- 
ment or  accusation  of  the  grand  jury  shall 
be  deemed  sufficiently  technical  and  correct, 
which  states  the  offense  in  the  terms  and 
language  of  this  Code,  or  so  plainly  that  tbe 
nature  of  the  offense  charged  may  be  easi- 
ly imderstood  by  the  Jury."  While  this 
section  was  Intended  to  simplify*  criminal 
pleading,  and  In  fact  greatly  does  so,  yet  it 
fvas  not  intended  by  this  section  that  It 
should  not  be  necessary  to  set  forth  the  of- 
louse  and  the  time  and  place  of  committing 
the  same,  with  sufficient  certainty  and  de- 
wriptlon  to  put  the  accused  on  notice  of  the 
crime  with  which  he  is  charged  and  to  en- 
a)'le  him  to  make  his  defense.  Burkes  y. 
State.  7  Ga.  App.  39,  65  S.  E.  1091 ;  John- 
son v.  State,  90  Ga.  441,  444.  16  S.  B.  92.  In 
other  words  the  section  In  question  was  not 
Intended  to  dispense  with  the  substance  of 
pood  pleading,  but  was  Intended  simply  to 
do  away  with  mere  technicalities,  allegations, 
anri  useless  repetition.  We  think,  therefore, 
that  the  Indictment  was  certainly  good  as 
afnilnst  a  general  demurrer.  The  allega- 
tions are  full,  clear,  and  distinct  as  to  the 
principal  perpetrator  of  the  crime.  The  ob- 
jei-tion  that  it  is  too  Indefinite  and  vngue,  in 
that  It  falls  "to  set  forth  with  sufficient 
particularity  and  deflnlteness  to  put  the  de- 
fendant on  notice  as  to  what  kind  or  char- 
acter of  Instrument  or  instruments  were 
used,  and  does  not  set  forth  how  said  In- 
struments were  used,  and  does  not  set  forth 
on  what  parts  of  the  person  they  were 
used"  by  the  principal  perpetrator  of  the 
crime,  Is  without  merit.  Even  as  to  the 
principal  perpetrator  It  was  entirely  suffi- 
cient to  allege  that  In  the  act  he  osed  some 
instrument  or  Instruments  which  were  to 
the  jurors  unknown.  Even  if  the  Instrument 
or  Instruments  were  known,  it  was  not  nec- 
ef^sary  to  describe  ^hem  or  set  them  forth 
with  particularity,  or  to  allege  anything  fur- 
ther in  regard  to  them  than  that  the  crime 
was  committed  by  the  use  of  an  Instrument 
or  instruments  by  the  principal  offender.  It 
was  wholly  Immaterhil  to  allege  npou  what 
part  of  the  person  of  the  female  the  Instru- 
ments were  pressed.  If  the  pressure  of  the 
Instruments  upon  any  part  of  the  person 
produced  a  criminal  abortion,  that  would  be 
sufficient,  and  It  is  not  too  n^ueh  to  expect 
of  the  intelllgenoe  of  an  ordinary  jury  that 


they  would  fully  understand  tiiat  the  use 
of  the  Instruments  and  the  pressure  of  the 
Instruments  was  made  upon  that  part  of 
the  body  of  the  female  upon  which  such 
use  and  pressure  would  accomplish  the  crime 
perpetrsted.  It  was  certainly  not  essoitlal 
to  tell  In  the  Indictment  how  the  prindpal 
accused  used  the  Instruments;  any  use  of 
the  Instmments  upon  the  person  ef  the  fe- 
male which  produced  the  criminal  result 
would  support  this  all^tlon  of  the  Indict- 
ment The  means  or  manner  of  effecting  the 
criminal  Intent  or  the  drcnmstances  evln- 
<±re  of  the  design  with  which  the  act,  illegal 
In  Itself,  was  done  are  generally  considered 
to  be  matters  of  evidence  to  the  jury  to 
demonstrate  the  intent,  and  not  necessary 
to  be  Incorporated  in  the  indictment  Travis 
V.  State,  83  Ga.  372,  9  S.  B.  1063;  Joyce 
on  Indictments,  8  293.  And  it  Is  an  elemen- 
tary principle  of  pleading  that  It  Is  never 
necessary  to  allege  in  an  Indictment  mere 
matter  of  evidence,  unless  It  alters  the  of- 
fense. Clark's  Grim.  Proc.  166;  Joyce  on 
Indictments,  $  295;  Minter  v.  State,  104  Ga. 
T43,  748,  30  8.  B.  989;  Brown  v.  State,  116 
Ga.  6Q9,  562,  42  S.  B.  795. 

In  the  case  of  Hall  v.  State,  133  Ga.  177, 
178,  65  S.  E.  400,  401,  the  Indictment  alleged 
that  the  defendant  committed  the  offense 
(assault  with  Intent  to  murder)  "by  stabbing 
the  said  Henry  Howell  with  a  certain  knife 
and  with  other  sharp  Instruments  to  the 
grand  jury  unknown."  The  defendant  de- 
murred to  the  allegation  that  the  stabbing 
was  done  "with  other  sharp  instruments  to 
the  grand  jury  unknown,"  because  It  .was 
■too  general  to  put  the  accused  upon  proper 
notice  as  to  what  instrument  was  alleged 
to  have  been  used  by  him ;  also,  because  it 
was  too  Indefinite  in  that  the  weapon  alleged 
to  have  l>een  used  was  not  particularly  set 
forth.  It  was  held  that  there  was  no  merit 
in  the  demurrer.  See,  also.  Hicks  v.  State, 
105  Ga.  627,  31  S.  E.  579.  In  Maioile  v.  State, 
77  Ga.  767,  Chief  Justice  Jackson,  speaking 
for  the  court  in  passing  upon  the  sufficiency 
of  the  indictment  in  that  case,  said:  "The 
indictment  ts  good.  It  is  charged  that  with 
the  knife,  a  weapon  likely  to  produce  death, 
the  stabbing  was  done  with  Intent  to  kill  and 
murder."  In  other  words,  that  the  language 
was  sufficiently  specific  to  show  that  the 
knife  was  used  to  stab  the  decedent  It 
was  Immaterial  in  what  part  of  his  person 
the  wound  was  inflicted.  The  allegations 
in  the  Indictment  iu  the  present  case  are 
almost  identical  with  those  in  the  case  of 
Commonwealth  v.  Snow,  116  Mass.  47.  where 
the  defendant  was  convicted  of  iirodudng 
a  criminal  abortion.  The  following  part  of 
the  Indictment  was  held  to  be  good:  "A 
certain  Instrument  the  name  of  which  Is 
to  the  Jurors  unknown."  "In  an  Indict- 
ment for  assault  with  Intent  to  murder, 
at  common  law,  or  under  a  statute  which 
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doea  not  specify  the  Instrument,  It  bai  been 
Iield  unnecessary  to  state  the  Instrnment  or 
the  means  made  nae  ot  by  the  assailant  to 
«ffectaate  the  murdOTOos  intent"  1  Whar- 
ton, Grim.  Law  (10th  Ed.)  |  644;  Wharton, 
Orim.  PI.  ft  Fr.  I  169;  State  t.  WUUams,  62 
N.  O.  446.  78  Am.  Dec.  24&  Bfr.  Bishop,  In 
his  New  Criminal  Procedure,  says:  "But  In 
the  abs«ce  of  anything  in  the  statute  the 
manner  of  the  assault  or  of  the  l>eatins,  or 
the  kind  of  weapon,  need  not  be  stated." 
3  Greenleaf,  Bt.  (16th  Ed.)  I  49;  3  Bishop. 
New  Grim.  Proc  (2d  Ed.)  §  77  (3).  "In  a 
prosecution  for  administering  a  drug  or  med- 
icine to  a  pregnant  woman  for  the  purpose 
of  producing  an  abortion,  it  is  not  necessary 
to  allege  what  drug  or  medicine  was  admin- 
istered. An  averment  that  It  was  a  drug 
*  *  •  calculated  to  produce  an  abortion 
is  snffldent"  Wataon  t.  State,  9  Tex.  App. 
237.  The  Indictment  "need  not  describe  in- 
fltrument  used  or  manner  of  use,  provided  It 
alleges  the  kind  or  clmracter  of  the  instru- 
ment, or  that  the  manner  of  use  Is  unknown." 
State  T.  Longstreth,  19  N.  D.  268.  121  N.  W. 
1114,  Ann.  Gas.  1912D,  1317.  The  allegation  of 
the  Indictment  In  the  present  case  is  entirely 
sufBcient  under  the  statute,  for  the  statute 
says  that  "any  person  who  shall  administer 
to  any  woman,  pregnant  with  a.dilld,  any 
medicine,  drag,  or  substance  whatever,  or 
shall  use  or  employ  any  Instrument  or  other 
means,  with  Intent  thereby  to  destroy  such 
'  child,"  with  criminal  intent,  is  guilty  of 
assault  with  Intent  to  murder.  It  Is  wholly 
unnecessary  to  describe  In  the  indictment 
the  manner  In  which  the  Instruments  were 
used.  "It  will  be  presumed  that  they  were 
used  upon  her  body."  People  v.  Wah  Hlng, 
15  Gal.  App.  195,  114  Pac.  416;  2  Wharton, 
Grim.  Law  (11th  Ed.)  §  786.  We  therefore 
conclude  that  It  Is  abundantly  established  by 
authority  that  the  indictment  In  the  present 
case  is  not  subject  to  the  objection  urged 
against  It,  either  as  to  the  character  of  the 
Instruments  that  were  used,  how  they  were 
used,  or  upon  what  part  of  the  person  ot  the 
woman  they  were  used. 

[1,  4]  Now,  as  to  the  accessory  before  the 
fact  It  is  distinctly  alleged  In  the  language 
of  the  statute  that,  being  absent  at  the  time 
ot  the  commission  of  the  crime  of  assault 
with  intent  to  murder,  the  accused  "did  then 
:and  there  unlawfully,  feloniously,  and  will- 
fully procure,  counsel,  and  command"  the 
principal  perpetrator  to  commit  the  crime  as 
set  out  in  the  indictment  The  objection  to 
this  language  Is  that  It  does  not  spedflcally 
state  where,  when,  and  bow  the  accessory 
before  the  fact  named  procured,  connseled, 
or  commanded  the  principal  to  oonunit  the 
crime.  These  words  must  be  taken  in  their 
popular  sense;  and  their  use  sufficiently  in- 
forms the  accessory  before  the  fact  of  the 
crime  charged  against  him,  to  wit,  that  he 
•did  either  counsel,  command,  or  procure  the 
■commiMMon  of  the  crime  by  the  principal  ac 


cnqed.  How  It  was  done  waa  a  matter  to  be 
shown  by  the  eridraoe.  The  demurrer  on 
I  this  point  we  think,  is  fully  controUed  by 
the  decision  of  the  Supreme  Court  in  the  case 
of  Rawlins  r.  State,  124  Ga.  31,  41,  62  S.  B. 
1,  5,  as  follows:  "The  indictment  charges 
that  the  four  alleged  principals  committed 
the  offense  of  murder  upon  named  persons, 
and  then  proceeds  to  charge  that  J.  6.  Rawl- 
ins and  Frank  Turner,  b^ng  absent  at  the 
time  of  the  commission  of  the  crime,  did  'un- 
lawfully, feloniously,  willfully,  and  of  their 
malice  aforethought  procure,  counsri,  and 
command*  the  alleged  prindpala  to  commit 
the  crime.  Complaint  Is  made  that  there  la 
nothing  in  thld  language  which  charges  the 
aUeged  accessories  before  the  fact  with  any 
act  which  would. make  them  accessories.  That 
which  makes  one  an  accessory  before  the 
fact  Is  tbe  procuring,  counseling,  and  com- 
manding another  to  commit  a  crime,  and 
this  Is  the  only  act  necessary  to  constitute 
the  offense;  and  when  It  Is  charged  la  the 
language  of  the  statute  that  the  accused  did 
procure,  counsel,  and  command  the  aUeged 
principal  to  commit  the  crime,  he  Is  charged  in 
terms  with  that  which  constitutes  the  ofTense. 
and  it  Is  hard  to  coucelre  how  the  charge 
could  be  made  more  clear  and  more  specific." 
3  Bishop,  New  Grim.  Proa  (2d  Dd.)  i  8;  Ful- 
ford  T.  State,  50  Ga.  591.  We  conclude  that 
the  trial  judge  properly  overruled  the  demur- 
rer on  all  the  grounds  therein  stated,  both 
general  and  special. 

[2,  S]  On  the  evidence  the  opinion  of  the 
majority  of  the  court,  prepared  by  Judge  Pot 
tie,  is  as  follows: 

"Section  46  of  the  Penal  Code  contains, 
substantially,  the  common-law  definition  of 
an  accessory  before  the  fact  The  accused 
was  Indicted  as  an  accessory  before  the 
fact,  and  It  is  well  settled  that  one  so  In- 
dicted cannot  be  convicted,  upon  evidence 
which  shows  him  to  have  been  a  princi- 
pal, either  in  the  first  or  the  second  degree^ 
The  question,  therefore,  upon  the  merits  is 
whether  the  accused  procured,  counseled,  or 
commanded  Dr.  Whitehead  to  commit  the 
abortion  upon  the  female  named  in  the  Indict- 
ment It  may  be  conceded  that  If  he  had  ad- 
vised another  to  procure  Dr.  Whitehead  to 
commit  the  crime,  he  would  have  been  as 
guilty  as  if  he  had  directed,  incited,  or  coun- 
seled the  perpetrator  of  the  crime  to  commit 
It;  but  in  the  opinion  of  the  majority  of  the 
court  the  evidence  does  not  show  that  the  ac- 
cused procured  the  commission  of  the  crime 
within  the  meaning  of  section  45  of  the  Penal 
Code.  There  is  no  suggestion  In  the  evidence 
that  the  accused  had  any  conversation  upon 
the  subject  with  either  Gullatt  or  Dr.  White- 
head, or  that  he,  either  directly  or  Indirectly, 
counseled  or  advised  either  of  those  persons 
to  commit  this  crime.  If  the  conviction  can 
be  supported  at  all,  It  must  rest  solely  upon 
the  fact  that  the  accused  furnished  the  room 
In  which  the  crime  was  committed,  with 
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knowledge,  at  the  time  It  was  fomlsbed,  that 
8  criminal  abortion  was  to  be  performed. 
This  was  his  sole  connection  with  the  of- 
fense. He  did  not  advise  It,  nor  even  In  a 
remote  way  suggest  to  any  person  connected 
v/lth  the  criminal  transaction  that  an  abor- 
tion should  be  performed.  We  do  not  think 
that  mere  knowledge  that  a  crime  is  contem- 
plated and  the  mere  furnishing  of  a  room 
in  which  that  crime  is  to  be  committed  wUl 
render  the  owner  of  the  room  an  accessory 
before  the  f&ct  to  the  crime.  'Any  degree 
of  incitement  with  the  actual  intent  to  pro- 
cure the  commission  of  the  crime  Is  soffl- 
clent;*  but  the  authorities  are  all  to  the  effect 
that  there  must  be  'some  degree  of  direct 
incifement*  See  1  Russell,  Law  of  Crimes 
(7th  Eng.  Ed.)  |  117.  with  references  to  nu- 
merous English  authorities.  For  example, 
the  author  refers  to  the  case  of  R.  v.  Fret- 
well,  Jj,  &  C  161.  In  that  case  the  prisoner 
was  requested  by  a  pregnant  woman,  who 
sought  to  procure  an  abortion,  to  obtain,  and 
he  did  obtain,  for  her  corrosive  sublimate; 
being  influenced  by  a  threat  that  she  would 
destroy  herself  If  she  did  not  get  it  He' 
knew  the  purpose  for  which  she  wanted  it; 
hut,  though  he  gave  it  to  her  for  that  pur- 
pose, he  was  unwilling  that  she  should  use  it, 
and  did  not  administer  It  to  her  nor  cause 
her  to  take  It  She  did  take  it  however,  and 
died  in  consequence.  It  was  held  that  the 
prisoner  could  not  be  convicted  as  accessory 
before  the  fact  In  another  case  the  prisoner 
held  stakes  at  a  prize  fight,  which  resulted 
In  the  death  of  one  of  the  combatants.  Oock- 
bum,  C.  J.,  said:  'To  support  an  Indictment 
of  being  accessory  before  the  fact  of  man- 
slaughter there  must  be  an  active  proceeding 
oa  the  part  of  the  prisoner;  he  Is  perfectly 
passive  here;  all  he  does  is  to  accept  the 
stakes.*  B.  v.  Taylor,  L.  R.  2  C.  G.  14a  In 
Hately  t.  State,  15  Ga.  346,  it  is  ruled  sub- 
stantially  that  the  prisoner  must  have  incited 
the  commission  of  the  crime  before  he  can 
be  convicted  as  accessory  before  the  fact. 

"The  evidence  In  the  present  case  does  not 
show  that  the  prisoner  participated  In  the 
criminal  offense  performed  by  Dr.  White- 
head. He  neither  counseled  It,  nor  advised 
it  Dor  procured  Its  commission,  and  It  does 
not  even  appear  that  he  was  willing  for  the 
crime  to  be  committed,  except  that  he  did 
permit  the  use  of  a  room  In  his  house  in 
which  the  crime  was  committed.  The  pris- 
oner was  conducting  an  assignation  house 
and  was  in  the  habit  of  letting  his  rooms 
for  immoral  purposes,  and  the  woman  and 
the  putative  ftither  of  the  child  occupied 
this  room  together  for  two  days  before  the 
abortion  was  committed.  The  evidence  shows 
that  at  this  time  the  fact  that  the  woman 
waa  pregnant  could  not  have  been  ascer- 
tained by  casual  examination.  After  the 
crime  waa  committed  the  accused  cared  for 
the  woman,  famishing  her  food  and  nec^ 
sary  medical  attentitm,  all  at  his  own  ex- 
pense^ and  simply,  as  the  evidence  discloses, 


as  an  act  of  humanity.  He  was  in  no  way 
concerned  In  the  criminal  act  There  was 
no  motive  for  Its  commission  by  him  through 
the  agency  of  another,  and  no  reason  what- 
ever, as  shown  by  the  evidence,  why  he 
should  have  been  interested  in  having  the 
criminal  abortion  performed.  If  he  was 
present  In  a  legal  sense  when  the  crime  was 
committed  and  aided  and  abetted  it,  he  could 
be  convicted  as  a  principal  In  the  second  de- 
gree. Merely  aiding  the  commission  of  the 
offense  by  furnishing  a  room  within  which 
the  crime  could  be  committed  Is  not,  with- 
out more,  such  a  procuring  of  another  to 
commit  the  crime  as  would  render  the  ac- 
cused guilty  as  an  accessory  before  the  fftct 
See  i2  Cyc.  191  (2).** 

I  do  not  concur  in  the  opinion  of  my  Asso- 
ciates that  the  evidence  was  not  sufficiently 
conclusive  to  support  the  charge  against  the 
accused  of  being  an  accessory  before  the  fact 
The  distinctions  between  principals  in  the 
first  and  second  degree  and  accessories  be- 
fore the  fact  are  fanciful  rather  than  sub- 
stantial. All  are  deemed  equally  guilty  and 
are  punished  alike.  And  it  has  been  held 
that  on  an  indictment  against  one  as  princi- 
pal in'  the  first  degree,  if  the  evidence  war- 
rants it,  a  verdict  may  be  bad  against  him 
as  either  a  principal  in  the  second  degree  or 
an  accessory  before  the  fact.  In  some  of  the 
states  the  common  law  has  been  changed  by 
statute  so  as  to  abolish  these  distinctions, 
and  accessories  before  the  fact  are  consid- 
ered as  principals.  1  Wharton,  Crim.  Law 
(11th  Ed.)  8  338,  note  6.  Especially  should 
this  distinction  be  Ignored  when  the  crimi- 
nal act  Is  the  result  of  a  conspiracy  or  con- 
federacy, for  every  person  entering  into  a 
conspiracy  or  common  design  is  deemed  in 
law  a  party  to  all  acts  done  by  any  of  the 
other  parties  in  furtherance  of  the  common 
design.  All  are  equally  guilty  where  the 
separate  acts  of  each  contributed  to  produce 
the  criminal  act,  although  personal  knowl- 
edge or  participation  In  every  act  of  each  Is 
not  necessary,  provided  they  all  tend  to  the 
consummation  of  the  same  (siminal  act.  The 
facts  In  the  present  case,  in  my  opinion, 
prove  the  existence  of  a  conspiracy  between 
the  physician,  the  putative  father,  and  the 
plaintitr  in  error,  Jenkins,  the  owner  of  the 
house  where  the  criminal  abortion  was  per- 
formed. While  this  may  be  true,  the  stat- 
ute of  this  state,  which  still  preserves  the 
common-law  distinction,  characterizes  these 
offenses  differently,  though  punished  alik& 
Whitehead,  the  physician,  who  actually  per- 
formed the  physical  act  of  causing  the  abor* 
tlon,  was  the  principal  perpetrator,  and  Gul- 
latt  who  hired  the  physician  to  produce  the 
abortion,  and  the  accused,  who  rented  the 
room  and  bed  to  Gullatt  for  the  purpose, 
were  accessories  before  the  fact  Assuming 
the  truth  of  the  aUegations,  there  can  be  no 
doubt  as  to  the  guilt  of  Whitehead  and  Oul- 
latt  as  charged. 

The  majority  of  the  court  think  that  the 
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evidence  does  not  abow  sach  portldpatton  In 
tbe  common  criminal  design  by  the  accused 
as  to  warrant  his  conviction.  In  coming  to 
this  conclusion  they  construe  the  general 
words  of  the  definition,  "procure,  counsel, 
and  command"  the  commission  of  the  crimi- 
nal act,  necessary  to  make  an  accessory  be- 
fore tbe  fact,  as  meaning  to  "incite,"  "en- 
courage," "cause."  The  words  "counsel  and 
command"  liave  no  application  to  the  facts: 
but  In  my  opinion  tbe  word  "procure,''  used 
in  tbe  definition.  Is  broad  enough  to  embrace 
the  acts  and  conduct  of  tbe  accused.  I  am 
strengthened  In  this  view  by  the  definition 
contained  In  Penal  Code  1910,  |  44.  "An  ac- 
cessory is  one  who  Is  not  the  chief  actor  in  the 
offense,  nor  present  at  its  performance,  but 
In  some  way  concerned  therein  either  before 
or  after  the  act  committed."  This  definition 
Is  certainly  broad  enough  to  Include  tbe  acts 
and  conduct  of  the  accused,  if  Its  meaning  is 
not  restricted  by  the  section  following,  which 
defines  an  accessory  before  the  fact  as  one 
who,  being  absent  at  the  time  of  the  crime 
committed,  "doth  yet  procure,  counsel,  or 
command  another  to  commit  a  crime."  The 
two  sections  should  be  construed  together, 
and,  so  construed,  one  who  aids  and  abets  the 
commission  of  a  crime  by  knowingly  contrib- 
uting to  its  commission  would  seem  to  "pro- 
cure" its  commission  in  tbe  meaning  of  the 
statute.  There  Is  evidence  that  tbe  accused, 
with  knowledge  that  a  criminal  abortion  was 
to  be  produced,  rented  a  room  and  a  bed  for 
the  purpose  and  hired  a  nurse  to  be  present 
and  attend  to  the  woman  before,  at,  and 
after  the  commission  of  tbe  crime.  It  is 
probable  that,  if  the  accused  bad  been  In  his 
house  when  the  crime  was  committed,  for  tbe 
purpose  of  being  ao  near  as  to  render  any 
necessary  assistance  or  to  prevent  any  possi- 
ble Interruption,  he  would  have  been  a  prin- 
cipal in  tbe  second  degree,  l>elng  constractlve- 
ly  present;  but  as  to  this  the  evidence  is 
Bllent  In  renting  the  room,  furnishing  the 
bed  and  nnrse,  and  taking  care  of  the  woman 
before  the  crime  was  committed,  he  con- 
tributed in  a  very  substantial  manner  to  Its 
commission,  and,  in  my  opinion,  these  acts 
made  talm  an  accessory  before  the  fact  In 
Reg.  V.  HoUls  and  Blakeman,  12  Cox's  Grim. 
Cos.  403,  a  case  of  criminal  abortion,  a 
conviction  of  Blakeman  as  an  accessory  be- 
fore the  fact  was  upheld;  tbe  only  evidence 
against  bim  being  the  furnishing  of  a  room 
with  knowledge  that  an  abortion  was  to  be 
caused  by  HoIUs,  tbe  principal,  BovlU,  C  J., 
sajlng:  "Hollls  found  tbe  drug  and  Blakeman 
tbe  room  where  tbe  prosecutrix  was  taken  to, 
aud  in  a  short  time  the  effect  intended  was 
produced."  In  that  case  the  statute  defining 
an  accessory  before  tbe  fact  was  Identical 
with  the  one  In  our  Penal  Code.  In  Common- 
wealth V.  PoUansbee,  155  Masa  274,  29  N.  B. 
471,  a  case  of  criminal  abortion.  It  was  held 
that  one  was  not  an  accessory  before  the  fact 


because  she  iMocnred  ether  for  the  accused, 
which  he  administered  to  a  pr^nant  woman 
for  the  purpose  of  procurii^  an  abortion; 
tbe  evidence  not  abowlng  tliat  "she  knew  the 
purpose  for  which  it  was  to  be  used."  Tbe 
two  cases  relied  upon  by  Judge  Pottle  are 
distinguishable  on  the  focts  from  the  two 
cases  above  cited,  as  well  as  from  the  instant 
case.  In  B,  V.  Fretwell,  L.  &  0. 161,  although 
the  accused  gave  to  the  pregnant  woman  at 
her  request  tbe  drug  after  her  threat  to  take 
it  to  cause  a  miscarriage,  the  court  held  that 
he  was  not  guilty  of  being  an  accessory,  be- 
cause "he  was  unwilling  that  she  should  use 
it,  and  did  not  administer  it  to  ber  nor  cause 
her  to  take  it"  In  R.  v.  Taylor,  2  Cr.  Cas. 
Res.  147,  the  court  held  that:  "A  stakeholder 
who  takes  no  part  In  the  arrangements  for 
a  prize  fight  and  does  nothing  more  than 
hold  the  stakes  and  pay  them  over  to  the 
winner.  Is  not  an  accessory  before  the  fact 
to  the  manslaughter  of  one  of  the  com- 
batants." The  essential  factors  of  guilt  to 
wit  knowledge  that  a  crime  was  to  be  perpe- 
trated, and  aiding  and  abetting  Ita  commis- 
'sion,  were  lacking  In  these  cases.  Here  the 
accused  knew  that  a  criminal  abortion  was  to 
be  committed,  and  furnished  for  hire  a 
secret  private,  convenient  place  for  that  pnr< 
pose.  For  these  reasons,  while  the  question 
is  not  free  from  doubt,  I  think  the  evidence 
authorized  the  verdict 
Judgment  reversed. 

RUSSELL,  J.  (concurring  specially).  I 
agree  to  the  reversal  of  the  Judgment  of  the 
lower  court,  upon  tbe  ground  that  the  verdict 
was  contrary  to  the  evidence;  but  I  am 
further  of  the  opinion  that  the  indictment 
was  demurrable.  One  chained  as  an  acces- 
sory, in  common  with  all  who  are  accused  of 
crim^  has  the  right  to  be  definitely  Informed 
as  to  the  precise  nature  of  the  transaction 
as  to  which  he  ia.caUed  on  to  defend. 

HILL,  0.  J.,  dissents. 


BROWN  T.  HAWKINS.   (No.  4,994.) 
(Court  of  Appeals  of  Georgia.   Ang.  25,  1913.) 
(8vUalu$  lir  the  CourU} 

Appeai,  and  Error  (§  999*)— New  Trial  (S 

09*)— PiNDiNQs  OF  Jury. 

The  Court  of  Appeals  is  without  jurisdic- 
tion to  consider  assignments  of  error  address- 
ed solely  to  the  findmg  of  the  jury  upon  isso- 
at)le  facts.  There  is  no  complaint  that  any  er- 
ror of  law  was  committed,  the  evidence  author- 
ized the  verdict  rendered,, and,  though  the  tes- 
timony in  behalf  of  the  losing  party  would 
hare  warranted  a  different  verdict,  the  trial 
judge  did  not  err  In  refusing  a  new  trial,  for 
tile  credibility  of  the  witnesses  is  a  matter  ex- 
clusively for  the  jury.  Davis  T.  Kirkland,  1 
Ga.  App.  5,  68  S.  B.  209. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  3912-3921,  892S,  3924; 
Dec.  Dig.  i_  999;*  New  Trial,  Cent  Dig.  1 
141;  Dec  Dig.  |  68.*] 
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Error  from  Oty  Ootirt  ot  Hall  G01U1I7; 
F.  A.  Inrlzi,  Judge. 

Action  bj  3.  W.  Brown  against  J.  D.  Haw- 
kins. From  Uie  Jadginent,  Brown  bringa  er- 
ror. Affirmed. 

Adams  &  Qallllan,  of  Gainesville,  for 
plaintUC  In  error.  Howard  Xbompson,  of 
GaliwOTllle^  for  defendant  In  error. 

BUSSELL.J.  JDdgment  affirmed. 


PROVIDEINGE-WASHINGTON  INS.  CO.  t. 

SPBNCa    (No.  6.029.) 
(Court  of  Appeals  of  Georgia.   Aug.  25,  lftL30 

(SyUalnu  by  ttte  OourtJ 

1.  Action  on  Pooct. 

The  insurer  admitted  liability,  but  claim- 
ed tbe  loss  wag  lesg  than  the  amount  stipulat- 
ed in  the  policy,  and  admitted  that,  U  the  plain- 
tiff was  entitled  to  recover  attorney's  fees,  10 
per  cent,  would  be  reasonable. 

2.  Nbw  Tbiaz.  (S  70*)— Gboundb. 

Under  a  mhiig  invoked  by  the  defendant, 
the  only  iasaes  submitted  to  the  jury  were  tbe 
value  of  the  automobile,  the  amouot  of  the 
loss,  and  whether  the  deuiy  in  the  payment  of 
tbe  poUcy  was  due  to  bad  faith.  The  finding 
of  tbe  jury  apon  these  Issues  of  fact  is  sup- 
ported by  evidence,  and  there  is  no  complaint 
that  any  error  of  law  was  committed.  Conse- 
quently tbe  trial  judge  property  overruled  the 
motion  for  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent.  Dig.  IS  142,  143;  Dec  Dig.  {  70.*] 

Error  from  City  Court  of  Camilla;  B,  D. 
Bush,  Judge. 

Action  by  J.  M.  S pence  against  the  Provi- 
dence-Washington  Insurance  Companr.  Judg- 
ment for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

Leousra  Haas,  of  Atlanta,  and  Peacock  & 
Gardner,  of  Camilla,  for  lialnUff  In  error. 
E.  M.  DaTls»  of  Camilla,  for  defendant  In 
error. 

BUSSIIIJ4  J.  Judgment  afflrmefl. 


WBSTEBN  ft  A  B.  CO.  V.  SWANSON. 
(No.  4,774.) 
(Court  of  Appeals  of  Georgia.   Ang.  26,  lOlSJ 

(SyUahiu  ly  the  Court,} 

RuleoIdb  (S  419*)— Killing  Doo  on  Tbaok 

— Bjbcotut  or  Dauaoks. 

Damages  are  not  recoverable  for  tbe  neg- 
ligent billing  of  a  dog  by  tbe  running  of  the 
locomotive  and  cars  of  a  railroad  company. 
Gaddis  v.  Soathem  By.  Co,,  9  Ga.  App.  272,  71 
8.  E.  7.  In  the  present  ease  there  was  no  evi- 
dence that  the  killing  of  tbe  dog  was  caused 
by  the  willful,  wanton,  or  malicioua  act  of  the 
agents  ot  the  railroad  company,  and  therefore 
the  verdict  against  tbe  cranpany  was  uian- 
tborised  by  law. 

[Ed.  Note.— other  cmbs,  see  BaHroads, 
Cent  Dig.  N  1489-lBOO;  Dec.  Dig.  |  419.*] 

Error  flwm  Superior  Court,  Catoosa  Coun- 
ty; A.  W.  Fite,  Jadge. 


Action  by  J.  H.  Swanson  against  the  West- 
em  &  Atlantic  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. Reversed. 

Maddox,  McC^amy  &  Shumate,  of  Dalton, 
and  Tye,  Peoples  A  Jordan,  of  Atlanta,  for 
plaintiff  in  error. 

HILX^  O.  J.   Judgment  reversed. 


MOBLET  V.  CITIZENS*  BANK  OF  VAI^ 

DOSTA.    (No.  4,906.) 
(Court  of  Appeals  of  Georgia.   Aug.  25,  1918.) 

(SyUabuB  Iv  the  Court,) 
Appeal  and  Bbbob  (f  9S6!*)— Rkvisw— Pbe- 

SUHFTIORS—lNBUFnCIENT  ReCOBD. 

None  of  the  questiona  which  it  is  sought 
to  raise  by  the  affidavit  of  illegality  in  this 
case  can  be  determined  without  a  coneidera- 
Uon  of  the  jadgmenta  sad  records,  the  validity 
and  construction  of  which  are  brought  in  ques- 
tion by  tbe  affidavit.  No  copy  of  such  Judg- 
ments being  attached  to  tbe  affidavit  of  ille- 
gality or  set  out  therein,  It  must  be  presumed 
that  In  passing  upon  the  case  the  tnal  Judge 
correctly  determined  these  qaestlons,  or  else 
that  he  was  unable  to  determine  them  by  rea- 
son of  the  indefinite  and  uncertain  averments 
of  the  affidavit. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3783-3786;  Dec.  Dig.  g 
93&*] 

Error  from  Saperior  Court,  Clinch  County; 
Melvin  Meeks,  Judge  pro  hac. 

Trial  of  illegality  between  W.  H.  Mobley 
against  the  Citizens'  Bank  of  Valdosta.  From 
the  judgment,  W.  H.  Mobley  brings  errpr. 
Affirmed. 

Franklin  ft  Langdale,  of  Taldosta,  for 
plaintiff  In  error.  R.  G.  DIckerson,  of  Homer- 
ville,  and  S.  C.  Towns^d,  of  St  Marys,  for 
def^dant  in  error. 

POTTLE,  J.  Judgment  affirmed. 


PARKER  V.  Q.  O.  LOVING  ft  CO. 
(No.  4,889.) 
(Court  of  Appeals  of  Georgia.  Aug.  26,  1918.) 

fSyllabu*  hy  the  Court.) 

1.  Appeal  and  Ebbob  (§  518*) —Review — 
Refusal  of  Amendment — Record. 

An  amendment  which  is  rejected  is  no 
part  of  the  record,  and  an  assignment  of  er- 
ror upon  its  refusal  cannot  be  considered,  un- 
less tne  amendment  is  set  forth,  either  literal- 
ly or  In  substance,  in  the  bill  of  exceptions,  or 
attached  thereto  as  en  exhibit 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2842-2866;  De&  Dig.  S 
518.*] 

2.  LiVBBT  Stable  Keepebs  (S  11*)  —  Dixi- 
ORNCE  Reqdibed— "Obdinabt  Cabe." 

Livery  stable  keepers,  who  let  animals  and 
vehicles  for  hire,  are  not  common  carriers  of 
passengers,  and  as  such  bound  to  exercise  ex- 
traordinary diligence  for  the  safety  of  tbeir 
passengers.    Tbey  are  bound  only  to  exerdse 
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"ordinaiT  care"  and  diligence,  whidi  ia  such 
care  and  «UU  aa  pnident  aod  cantiona  men 
experienced  In  the  bnslneaa  are  accostomed  to 

ase  under  sitnilar  drcumstanceB.  Under  the 
Code  of  this  state  bailors  for  hire  warrant 
"that  the  thing  bailed  is  free  from  any  secret 
fault  rendering  it  unfit  for  ti&e  parpoaea  for 
which  it  ia  hired." 

[Ed.  Note.— For  other  cases,  see  Uvery  Sta- 
ble Keepers,  Cent.  Dig.  f  12;  Dec.  Dig.  {  11.* 

For  other  definitions,  see  Words  and  Phras- 
es. voL  6,  pp.  6O2»-0(H2;  toL  8,  pp.  7739, 
7740.] 

3.  LtTBBT  STABXB  KXEFIBS  ^  11*)— IjABIL- 

rnr— HiBiNQ  YEHiciJB—OAnK  Rxquikbd. 
Where  one  hires  for  the  nse  of  himself  and 
family  a  vehicle  which  is  ordinarily  used  for 
the  carriage  of  aeveral  peraoosi  the  owner 
owea  to  each  member  of  ue  family  who  aaes 
the  rehicle  the  same  degree  of  care  as  la  ow- 
ing to  the  person  to  whom  the  vehicle  ie  let; 
and  this  is  true,  without  reference  to  wheth- 
er tJie  owner  baa  actual  notice  that  the  TChicle 
ia  to  be  employed  for  the  carriage  ttf  any  oth- 
er person  than  he  to  whom  it  Is  let. 

[Ed.  Note.— For  other  caaes,  aee  liven^  Sta- 
ble^Keepera,  Gent.  Dig.  |  12;  Dec  Dig.  i 

Error  fran  Gl^  Court  of  Americiu ;  R.  L. 
Oreer,  Judge. 

Action  by  B.  E.  Parker,  guardian,  against 
O.  O.  LoTing  A  Co.  Judgment  for  defend- 
ants, and  plaintlir  brings  error.  Berersed. 

W.  P.  Wallls  and  L.  J.  Blalock,  both  of 
Americns,  for  plainttfiT  in  error.  Shipp  & 
Sheppard,  of  Americas,  for  defendants  in 
error. 

POTTLE,  J.  Parker  brought  salt,  as  guard- 
ian for  an  insane  persom,  to  recoT«  damages 
for  injuries  to  his  ward,  received  by  being 
thrown  from  a  yehide  in  wtiicb  she  wu  rid- 
ing and  which  tiad  been  let  by  the  d^end- 
ants  to  the  guardian.  It  Is  alleged  that 
the  detendants  furnished  defecttve  harness 
which  had  been  broken,  and  which  was  tied 
together  with  a  cotton  string;  that  while 
driving  along  the  road  in  a  usual  and  ordi- 
nary manner,  and  without  fault  on  the  part 
of  the  plaintur,  the  string  broke  and  the 
tongue  of  the  vehicle  dropped  to  the  ground, 
and  the  horses  became  frightened  and  ran 
away.  It  is  alleged  in  the  petition  that  the 
plalntilTs  ward  was  a  member  of  his  family, 
being  his  Bister,  and  that  he  hired  the  vehi- 
cle for  the  purpose  of  taking  his  family,  in- 
cluding his  ward,  on  a  visit  to  his  wife's 
mother,  a  distance  of  some  eight  or  nine 
miles.  The  trial  judge  rejected  a  proffered 
amendment  to  the  petition,  and  sustained  a 
demurrer  upon  the  ground  that  the  petition 
failed  to  show  any  duty  owing  by  the  defend- 
ants to  the  plaintiff's  ward,  and  that  it  also 
appeared  from  the  petition  that  the  plaintiff 
could  have  known  of  the  defects  in  the 
harness  complained  of,  and  by  the  exercise 
of  ordinary  care  could  have  avoided  the  con- 
sequences of  the  defendant's  negligence. 
The  plaintiff  has  excepted  to  the  rejection 
of  the  amendment  to  his  petition,  and  also 
to  the  dismissal  of  the  original  petition. 


t1]  1.  The  rejected  amendment  was  no 
part  of  the  record,  and  could  not  be  specified 
and  be  brought  to  this  court  as  such.  The- 
amendment  is  not  set  out  in  the  bill  of  ex- 
ceptions, either  literally  or  in  substance,  nor 
attached  thereto  as  an  exhibit  Ccmsequeut- 
ly  this  court  cannot  consider  what  purports 
to  be  a  copy  of  the  amendment  embraced  lu 
the  transcript  of  the  record,  and  cannot  de- 
termine the  asslgnmmt  of  error  upon  the' 
refusal  to  allow  the  amendment  Taylor  v. 
McLaughUn.  120  6a.  703,  48  S.  E.  203. 

[2]  2.  A  livery  stable  keeper,  who  lets 
horses  and  vehicles  for  hire,  is  not  a  com- 
mon carrier  of  passengers,  and,  as  such, 
bound  to  exercise  extraordinary  dilig^ce  for 
the  safety  of  his  passengers.  The  relation 
between  the  hirer  of  the  vehicle  and  the  own- 
er is  that  of  bailee  and  bailor ;  and  the  lia- 
bility of  the  owner  is  governed  by  the  rules 
applicable  to  such  a  contract  of  bailment 
He  Is  but  a  private  carrier  for  hire,  and  re- 
quired to  exercise  due  care  and  diligence  In 
performance  of  the  duty  imposed  upon  him 
by  the  contract;  that  Is  to  say,  such  care 
and  skill  as  prudent  and  cautious  men  ex- 
perienced in  the  business  are  accustomed  to 
use  under  similar  circumstances.  See  25 
Cyc.  1513;  Erickson  v.  Barber  Bros.,  S3 
Iowa,  367,  49  N.  W.  838 :  Payne  v.  Halstead, 
44  lU.  App.  97 ;  Hadley  v.  Cross,  34  Vt  5S6, 
80  Am.  Dec.  699 ;  Stanely  v.  Steele,  77  Conn. 
088,  60  Atl.  640,  69  L.  R.  A.  661,  2  Ann.  Cas. 
342;  McGregor  v.  Gill,  114  Tenn.  524,  86 
S.  W.  318,  108  Am.  St  Bep.  919.  Under  the 
Code  of  this  state  the  obligation  of  a  bailor 
for  hire,  amongst  otbw  things,  is  "to  keep* 
the  thii^  in  suitable  order  and  repair  for 
the  purposes  of  the  bailment,  to  warrant  the 
right  to  poaaession,  and  that  the  thing  balled 
is  free  from  any  secret  ftiult  rendering  it 
unfitted  for  the  purposes  for  which  it  is 
hired.*'  Civil  Code,  f  3479.  Here,  therefore, 
is  a  statutory  declaration  that  due  car«  on 
the  part  of  the  bailor  requires  him  to  ex- 
amine the  thing  balled,  for  the  purpose  of 
seeing  that  it  has  no  bidden  defects  which 
would  render  it  unsuitable  for  the  purposes 
for  which  It  was  hired.  What  would  be  ordi- 
nary care  depends  upon  the  particular  busi- 
ness in  hand,  the  circumstances  surround- 
ing the  particular  transaction,  and  the  situa- 
tion of  the  parties. 

Under  our  statute  the  bailor  warrants  the 
soundness  and  suitableness  of  the  thing  bail- 
ed, and  is  liable  for  any  injury  or  damage 
wtdch  may  result  from  a  latent  defect  of 
which  the  bailee  has  no  knowledge  and  the 
consequences  of  which  be  could  not  avoid 
by  the  exercise  of  ordinary  care.  Much 
more  is  it  the  duty  of  the  bailor  to  see  that 
the  thing  balled  is  free  from  patent  defects 
which  render  It  unfit  for  the  purposes  for 
which  It  was  hired.  If  the  hirer  knows  of 
the  defect  or  In  the  exercise  of  ordinary  care 
ought  to  have  discovered  It,  and,  notwlth- 


•For  otlisr  casss  see  same  topic  am*  ■wUoa  NDHBBB  In  Dec.  Dig,  *  Am.  Dig.  Kar-N&  Sarta  ft  Bep'r  ladssM. 

Digitized  by  Google 


Ga.)  BEARDEN 

Standing  this  actual  or  Implied  knowledge, 
be  usee  the  tiling,  and  injury  results  ou  ac- 
count of  the  defect,  be  will  be  held  to  have 
waived  his  right  to  claim  damages,  elnce 
b7  the  exerdae  of  ordinary  care  he  could 
have  avoided  the  consequences  of  the  bailor's 
neglect.  Bat  what  would  amount  to  the 
care  the  hirer  ought  to  use  to  discover  the 
defect  la  a  Question  of  fact  for  the  jury. 
It  cannot  be  said  as  a  matter  of  law  that, 
simply  because  a  piece  of  harness  was  tied 
with  a  string,  the  hirer  is  guilty  of  such 
negligence  in  nslng  it  as  would  defeat  his 
right  to  recover  damages  of  which  the  defec- 
tive harness  was  the  proximate  cause.  The 
question  whether,  In  the  exercise  of  ordi- 
nary care,  be  ought  to  have  discovered  the 
defect,  and  whether,  If  he  had  discovered 
it,  and  that  the  harness  had  been  repaired 
by  means  of  a  string,  he  was  still  guilty  of 
negligence  in  oslng  It  in  this  condition,  were 
botib  questions  of  fact,  neither  of  which 
could  be  resolved  against  the  plalntlfl  as  a 
matter  of  law. 

[S]  3.  Since  the  relation  between  the  par- 
ties arose  solely  from  contract,  the  right 
of  the  plaintiiTs  ward  to  recover  must  de- 
pend upon  whether  she  sustained  any  con- 
tractual rtiation  with  the  defendants,  either 
express  or  implied,  so  as  to  raise  a  duty  on 
their  part  to  use  ordbiary  care  and  diligence 
for  her  care  and  protection.  It  Is  alleged 
in  the  petition  that  the  plalntlfTs  ward  was 
a  member  of  his  family,  and  that  he  hired 
the  v^de  for  the  purpose  of  transporting 
his  family;  but  it  is  nowhere  alleged  that 
the  defendants  knew  that  the  plaintiffs  ward 
was  a  member  of  bis  family,  or  that  he  In- 
tended to  convey  her  in  the  vehicle  which 
he  hired.  It  Is  not  even  distinctly  alleged 
that  the  defendants  knew  that  the  plaintiff 
intended  to  transport  his  family,  tbough  this 
may  be  inferred  from  the  allegations.  All 
this  is,  however.  Immaterial.  The  fact  that 
a  Tdi^^  capable  of  conv^rlng  several  per- 
sons was  hired  was  Itself  enough  to  put  the 
hirer  on  notice  that  ibe  person  to  whom  It 
was  let  Intended  to  convey  therein  persons 
other  than  himself.  In  such  a  case  there 
was  an  Implied  agreement  on  the  part  of 
the  hirer  that  the  vehicle  might  be  used  for 
the  conveyance  of  any  ptnoa  whom  the  per- 
son to  whom  It  was  let  mU^t  Invite  to  ac- 
company him,  or  at  least  fbr  the  carriage  of 
members  of  his  family,  for  whom  he  was 
obliged  to  provide  necessary  means  of  travel. 

The  plalntlfl  was  a  member  of  the  family, 
under  the  protectUm  of  her  brother,  who 
hired  the  vehicle,  and  the  implied  agreement 
that  she  might  be  transported  in  the  vehicle 
raised  a  duty  on  the  part  of  the  hirer  to 
use  the  same  measure  of  diligence  for  her 
protection  as  for  the  penon  to  whom  the 
vehicle  was  let  The  court  erred  in  sustain- 
ing the  demurrer. 

Judgment  revened. 


T.  8TATB  79t 

BEARDEN  v.  STATE.    (No.  4.772.) 
(Court  of  Appeals  of  Georgia.  Aug.  25,  1913.)^ 

CSyUata*      the  Oaurt.) 

1.  Cbimihai.  Law  (fif  274,  909*)— New  Tbial 

— PlBA  of  GdILTT— WlTHnSAWAX. 

The  trial  iudge  did  not  err  In  refusing  to 
entertain  a  motioQ  for  a  new  trial.  One  who 
has  filed  a  plea  of  guilty  in  a  criminal  case  can- 
not move  for  a  new  CiiaL  Where  one  accused 
of  crime  voluntarily  pleads  guilty  tx>  the  charge, 
a  new  trial  cannot  be  granted,  for  there 
was  DO  verdict.  A  plea  of  guilty  may,  as  a. 
matter  of  right,  be  withdrawn  before  sentence ; 
and  after  sentence  the  judge  may  permit  it  to- 
be  withdrawn  upon  meritorious  grounds,  ad- 
dressed to  bis  discretion.  But  neither  before 
nor  after  sentence  can  a  motion  for  a  new  trial 
be  employed  as  a  means  of  withdrawing  a  plea, 
of  guilty. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  632,  633,  2131;  Dec.  Dig. 
S}  2f4,  909.*]  *  "       •       •  • 

2.  Cbiuinai.  Law  (S  269*)— <E*u:a  or  Gujltt. 

At  common  law  a  personal  plea  was  nec- 
essary on  one's  arraignment  for  trial  in  a 
criminal  case;  but  under  the  provisiouB  of 
section  971  of  the  Penal  Code  of  1910  of  Geor- 
gia (as  under  the  Codes  of  Criminal  Procedure 
of  most  of  the  states),  the  plea  of  the  defend- 
ant may  be  made  by  bis  attorney.  Oq«  of  the 
chief  purposes  of  the  requirement  that  a  de- 
fendant be  present  at  every  stage  of  his  trial 
is  to  enable  him  to  consult  with  his  connselt 
and  by  the  presence  of  the  accused  to  proper^ 
hold  him  bound  by  his  own  acts,  and  to  the 
acts  of  bis  counsel  in  his  presence,  to  which  he- 
Interposes  no  objection.  As  to  the  latter,  the 
attorney  generally  stands  in  the  shoes  of  his 
client,  and  If  the  client  assents,  or  fails  to  ob-. 
ject,  he  is  bound  therein. 

[Ed.  Note.— For  other  eases,  see  Gzlmlnal- 
Law,  Cent.  Dig.  %%  621-623,  629,  680;  Dea 
Dig.  I  269.*] 

Error  from  Superior  Court,  Fulton  Conn-, 
ty;  W.  E.  Thomas,  Judge. 

A.  Bearden  was  convicted  of  vlolatloa  of 
the  prohibitory  law,  and  brings  error.  Af-. 
firmed. 

R.  R.  Jackson,  of  Atlanta,  Homer  A.  Leg& 
of  Blue  Rldg^  and  M^er  L  Goldberg;  of  A& 
lanta,  tor  plaintiff  in  error.  Hugh  M.  Dos- 
sey,  Sol.  Gen.,  of  Atlanta,  for  the  Stata. 

RUSSELL,  J.  Bearden  was  arraigned  in* 
the  superior  court  of  Fulton  county,  charged 
with  the  unlawful  sale  of  alcoholic,  spiritu- 
ous, malt,  and  ,  intoxicating  Uaoors.  The 
state  Introduced  testimony  which  would  bave- 
authorlzed  the  conviction  of  the  accused, 
though  It  would  not  have  demanded  a  ver- 
dict of  guilty.  When  the  state  rested  Its. 
case,  the  defendant,  through  his  attorn^, 
withdrew  the  plea  of  not  guilty  which  had. 
been  filed  upon  arraignment,  and  filed  a  plea 
of  guilty,  and  thereupon  the  court  sentenced, 
the  defendant  to  serve  12  months  at  hard  la- 
bor upon  the  public  works. 

On  the  following  day  (and  after  the  court 
bad  Imposed  sentence)  the  defendant  tendered' 
a  so-called  motion  for  a  new  trial..  There  are . 
only  two  grounds  in  the  motion:  (1)  Because ■ 
the  verdict  is  without  evidence  to  support  It; 
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and  (2)  bec&TiM  tbe  verdict  Is  decidedly 
against  tbe  weigbt  of  evidence  and  contntir 
to  the  eyidence  and  tbe  law  applicable  In  tbe 
cas&  As  ancillary,  as  we  snppose,  to  tlie 
above-stated  motion,  tbe  defendant  attadied 
to  it  an  affidavit,  lu  wblcb  it  is  averred  tbat 
tbe  plea  of  guilty  was  entered  wltbont  bis 
consent  and  agalnSt  his  wishes,  tbat  be  is 
not  guilty  of  the  offense  charged  in  the  in- 
dictment, and  that  he  makes  tbe  affidavit  In 
order  that  the  court  may  permit  the  filing  of 
a  motion  for  a  new  trial.  Tbe  trial  jud^e 
passed  an  order  declining  to  entertain  the 
motion,  for  tbe  reason  that  the  plea  of  guilty 
was  entered  by  the  attorney  of  record  of  the 
defendant  after  the  state  had  Introduced  evi- 
dence authorizing  a  verdict  of  guilty,  and 
tbat  this  motion  was  not  presented  until  aft- 
er tbe  sentence  had  been  Imposed.  The  de- 
fendant excepts  to  this  judgment. 

[t]  We  think  the  court  properly  refused  to 
entertain  a  motion  for  a  new  trial.  It  would 
seem  to  be  elemental  that  one  who  has  vol- 
untarily filed  a  plea  of  guUty  in  a  criminal 
case  could  not  thereafter,  In  the  same  cnse, 
file  a  motion  for  a  new  trial.  The  profession 
generally  seems  to  have  considered  the  point 
so  well  settled  that  we  have  been  unable  to 
find  an  'adjudication  upon  tbe  subject  in 
Georgia.  A  motion  for  a  new  trial  cannot 
be  made  upon  a  plea  of  guilty  for  tbe  rea- 
son (If  for  no  other)  tbat  there  is  no  verdict 
where  there  is  a  plea  of  guilty,  and  the  only 
object  of  the  motion  for  a  new  trial  Is  to  set 
aside  a  verdict  which  has  been  rendered,  so 
tbat  upon  another  trial  a  different  verdict 
may  be  obtained.  The  purpose  of  the  motion 
for  a  new  trial  la  to  obtain  another  trial. 
Where  a  plea  of  guilty  is  filed,  the  Judgment 
does  not  rest  npon  tbe  results  of  a  trial,  but 
upon  the  plea,  wblcb  is  nothing  more  than  a 
confession  In  Judlclo.  The  verdict  Is  the 
point  of  attack  to  which  a  motion  for  a 
new  trial  and  everything  it  contains  Is  di- 
rected. If  there  is  no  verdict,  a  motion  has 
no  ralson'  d'6tr& 

The  law  provides  a  different  means  for 
avoiding  the  consequences  of  a  plea  of  guilty. 
The  defendant  may  withdraw  his  plea  of 
guilty,  as  a  matter  of  right,  before  sentence 
is  Imposed,  and  he  may  withdraw  his  plea 
after  sentence  has  been  imposed  for  any 
meritorious  reason  wblcb  addresses  Itself  to 
the  sound  discretion  of  the  trial  court  If 
there  Is  any  valid  and  sufficient  reason  why 
the  defendant  should  be  permitted  to  with- 
draw bis  plea  after  sentence,  In  order  to 
prevent  Injustice,  the  failure  of  the  court  to 
exercise  this  discretion  in  favor  of  the  with- 
drawal of  the  plea  is  an  abuse  of  discretion. 
Griffin  V.  State,  12  Ga.  App.  615,  77  S.  E.  1080. 
If  there  cannot  be  a  motion  for  a  new  trial 
in  a  case  in  which  no  verdict  bas  been  ren- 
dered, certainly  a  motion  for  a  new  trial  Is 
not  a  proper  mode  of  withdrawing  a  plea  of 
guilty. 

[2]  2.  At  common  law  a  personal  plea  was 


necessary  on  one's  analsnmait  for  trial  In 
a  criminal  cue,  bat  under  the  provisions  of 
section  871  at  tbe  Poial  Code  of  Georgia  (as 
nnder  tbe  Codes  of  Criminal  Procednre  of 
most  of  tbe  statecd,  tbe  plea  of  the  defend- 
ant may  be  made  by  his  attorney.  One  of 
tbe  chief  purposes  of  tbe  reqalremoit  that  a 
defendant  be  present  at  every  stage  of  bis 
trial  is  to  enable  tbe  accused  to  eonsnlt  with 
his  counsel,  and  by  the  presence  of  tbe  de- 
fendant properly  hold  him  bound  by  bis  own 
acts,  and  to  tbe  acta  of  his  counsel  In  his 
presence,  to  which  he  interposes  no  objection. 
As  to  tbe  latter  the  attorney  generally  stands 
In  tbe  shoes  of  his  dlait,  and  U  Cbe  client 
assents,  or  falls  to  object,  he  Is  bonnd  there- 
by. AUyn  V.  State,  21  Neb.  593,  33  N.  W. 
212;  State  v.  Greene,  66  Iowa,  12,  23  N.  W. 
154 ;  State  v.  Jones,  70  Iowa,  B05,  30  N.  W. 
750;  Bateman  v.  State.  64  Hiss.  233,  1  South. 
172;  State  v.  Blake,  6  Wyo.  107,  38  Pac. 
354 ;  State  v.  Richardson,  98  Mo.  664,  12  S. 
W.  246;  Conway  v.  State,  6  Wyo.  107,  38 
Pac.  354. 

In  State  v.  Richardson,  supra,  the  defend- 
ant pleaded  not  guilty  to  an  indictment  for 
larceny.  Thereafter  be  withdrew  bis  plea, 
and  pleaded  guilty,  and  was  sentenced  for 
two  years.  The  next  day  he  moved  to  have 
the  Judgment  set  aside,  and  asked  leave  to 
plead  not  guilty,  alleging  in  an  affidavit  that 
be  was  not  guilty,  and  that  his  plea  was 
made  under  a  mistake  as  to  the  statements 
made  at  tbe  time  by  the  officers  of  tbe  court 
This  motion  was  denied  by  the  trial  judee, 
and  the  Judgment  was  affirmed  by  the  Su- 
preme Court  of  Missouri.  The  facts  which 
might  call  for  intervention  in  behalf  of  the 
accused  were  much  stronger  in  the  Richard- 
son Case  than  In  tbe  case  at  bar.  Richard- 
son was  not  represented  by  counsel  at  tbe 
time  he  filed  his  plea  of  guilty,  and  be  plead- 
ed guilty  upon  representations  of  some  offi- 
cers  of  the  court  that  another  case  pending 
against  him  would  be  dismissed.  There  was 
also  evidence  as  to  a  conversation  with  the 
deputy  sheriff,  when  the  accused  was  being 
taken  back  to  Jail,  from  which  It  might  l>e 
Inferred  that  be  did  not  understand  the  full 
purport  and  effect  of  his  plea. 

In  tbe  present  case  Bearden  was  represent- 
ed by  counsel,  and  ha  filed  tbe  plea  In  his  be- 
half after  the  testimony  for  the  state  had 
been  Introduced.  Bearden  Interposed  no  ob- 
jection when  this  attorney,  In  his  presence, 
stated  to  the  court  that  bis  plea  of  not 
guilty  would  be  withdrawn,  and  that  a  plea 
of  guilty  would  be  filed.  He  did  not  assert 
his  Innocence  when  sentence  was  imposed  (as 
was  the  case  in  Conway  v.  State,  supra).  As 
we  have  already  said,  tbe  provisions  of  oar 
Code  In  regard  to  tbe  plea  of  a  defendant 
upon  arraignment  differ  from  the  rule  of 
the  common  law  upon  that  subject  In  onr 
state  tbe  attorney  stands  in  tbe  client's 
shoes.  The  client  has  the  right  to  direct 
tbe  conduct  of  bis  case,  and  is  the  event  of 
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Ineeondlabto  oonlUct  between  bis 
and  tboM  entertained  by  hla  comuel  be  baa 
tbe  Tl^t  to  discbarge  bis  oonnad.  Bren 
If  the  motion  made  bj  tbe  defendant  In  this 
case  bad  bem  one  to  withdraw  the  plea*  we 
do  not  tblnk  It  would  have  been  any  abuse 
of  discretion  to  have  denied  It 
Jndsment  afflrmed. 


PATTON  T.  WHEELBB  et  aL  <No.  S,082.) 
<Gonit  of  Appeals  of  Qeoriia.  Ang.  2B,  1918.) 

(SvOahiu  by  the  Court.} 
ATTOamr  abd  Glzbht  (S  188*)— ArrosnxT's 

The  attorney  for  the  defendant  had  a  lien 
upon  the  defendant's  interest  in  the  pending 
suit  for  hia  cootiDgent  fee,  which  conld  not  be 
defeated  by  any  settlement,  made  without  his 
consent,  after  tbe  snit  was  filed.  The  lien  of 
an  attorney  at  law  upon  tbe  anbject-matter  of 
a  Boit  wlilch  he  haa  been  employed  to  prose- 
cate  or  to  defend  cannot  be  rendered  ineffective 
by  a  contract  of  bis  client  Civ.  Code  1910,  | 
asei,  par.  2. 

[Bid.  Note.— For  other  cases,  see  Attorney 
and  Gtteot,  Cent  Dig.  U  407-411;  Dec  Dig. 

I  laft*] 

Error  from  Superior  Court,  Haralson  Coun- 
ty ;  Price  Bdwarda;  Judge. 

Action  A.  J.'  Fayton  against  J.  0. 
Wbeder  and  otlierB.  Judgment  for  plaintiff. 
From  an  order  giving  an  attorney  of  defend- 
ants a  lien  on  Uie  money  in  question,  plain- 
tiff brings  error,  AfBrmed. 

GrlflQtb  &  Matthews,  of  Bachanan,  for 
plaintiff  In  error.  W.  P.  Robinson,  of  Bu- 
chanan, for  defendants  in  error. 

BUSSELL,  J.  It  appears  from  the  record 
that  Wheeler  bad  been  accused  of  taking 
certain  money  from  tbe  person  of  Payton. 
Parlier,  tbe  sheriff,  arrested  Wheeler,  and 
found  some  money  upon  bis  person,  and  took 
possession  of  It  Fayton  brought  an  action 
against  Wheeler  and  the  sheriff  for  money 
bad  and  received.  After  judgment  by  the 
magistrate  in  favor  of  Payton,  and  on  appeal, 
Wbeeler,  by  his  attorney,  perfected  his  plea 
by  alleging  that  tbe  money  which  bad  been 
taken  from  blm  by  the  sheriff  was  the 
property  of  his  wlfe^  placed  in  his  hands  by 
ber  instructions,  to  pay  certain  demands 
against  her.  Tbe  sheriff  answered  that  he 
had  tbe  fund  In  dispute  In  his  hands,  but 
was  merely  holding  it  as  trustee  for  whomso- 
ever It  might  rightly  belong  to,  and  was 
ready  to  pay  It  over  to  tbe  person  whom  the 
courts  might  adjudge  to  be  tbe  owner.  At 
the  trial  on  the  api)eal  a  written  agreement, 
signed  by  tbe  defend^t  Wheeler  and  bis 
wife,  to  the  effect  that  tbe  plaintiff,  Payton, 
should  have  tbe  money  which  was  Id  tbe 
bands  of  tbe  sheriff,  and  that  no  further 
claim  to  the  same  would  be  made  by  tbem, 
was  put  In  evidence;  and  Fayton's  counsel 
testlfled  that  one  Johnson  got  Wheels  and 


bla  wife  to  sign  flu  agreement  ud  toougbt 
it  b>  him,  and  that  the  mon^  was  thereafter 
paid  over  to  blm,  as  attorney  for  the  plain- 
tiff, by  tbe  aberlfl;  under  this  agraoment  of 
Wheeler  and  Mrs.  Wbetder.  He  further  tes- 
tified that  he  told  Johnson  he  would  not 
agree  to  asalat  VnneOa,  who  bad  been  con- 
victed of  larceny,  unless  Fayton  consented, 
because  he  bad  represented  Payton  In  the 
prosecution  of  Wheeler,  and  that  be  asked 
Johnson  to  see  Wheeler's  attorney,  BoMnson, 
and  advise  him  as  to  the  proposed  agreement 
with  Wheeler  and  hla  vrlfe.  It  does  not  ap- 
pear that  Jobnsou  ever  aaw  Robinson.  How- 
ever, in  a  conversation  between  Griffith,  as 
attorney  for  Fayton,  and  Boblnson,  aa  attor- 
ney for  Wheeler,  Robtnson  stated,  In  effect 
that  his  fee  In  the  case  was  contingent  and 
that  he  was  to  have  a  half  of  the  manecr  if 
tbe  Wbeders  won  the  case.  The  settiement 
between  Payton  and  the  Wheelers  bad  been 
agreed  upon  at  that  time.  Robinson's  state- 
ment <m  tbe  trial  of  tbe  appeal  was  that  he 
bad  been  employed  by  Wheeler  and  Mrs. 
Wheeler  to  represent  tiiem  In  the  pending 
case,  and  was  to  have  a  half  of  the  money 
sued  for,  for  representing  them,  provided 
they  won  the  case;  that  his  fee  was  con- 
tingent and  that  be  knew  nothing  about  the 
settlement  until  B.  S.  Griffith  (Fayton's  at- 
torney) mentioned  It  to  blm.  Tbls  statement 
of  the  attorney  for  Wheeler  and  Mrs.  Wheel- 
er was  undisputed  by  anything  In  the  evi- 
dence, and  under  It  he  had  the  right  to  pro- 
ceed with  the  case  for  the  purpose  of  collect- 
ing his  fee,  and  upon  tbe  evidence  adduced  a 
finding  In  favor  of  hla  cUent  in  order  to  sat- 
isfy his  lien  for  a  half  of  tbe  fund,  was  de- 
manded; for  the  only  evidence  before  the 
jury  as  to  tbe  ownership  of  the  money  com- 
pelled tbe  legal  conclusion  that  Wheeler  was 
the  owner  thereof.  The  only  evidence  of  Pay- 
ton's  title  which  was  before  the  jury  was 
that  be  derived  it  through  his  agreement 
with  Wheeler  and  his  wife.  It  may  be  that 
Fayton  could  have  shown  otherwise  that  It 
was  bis  money,  but  be  did  not  do  so.  He 
relied  upon  the  agreemoit  which  was  Intro- 
duced, and  under  the  terms  of  which  tbe 
Wheelers  simply  consented  to  let  blm  have 
the  money  and  make  no  further  claim  for  It 
Under  the  provisions  of  section  3364  of  the 
Code  of  1910,  attorneys  have  a  lien  upon 
suits,  Judgments,  and  decrees,  superior  to  all 
Hens  but  tax  liens,  and  no  person  shall  be  at 
liberty  to  satisfy  a  suit,  judgment  or  decree 
until  the  lien  or  claim  of  the  attorney  for 
his  fee  Is  fully  satisfied,  and,  for  the  purpose 
of  enforcing  bis  lien,  the  attorney  at  law  has 
the  same  right  over  a  suit  as  his  client  had 
for  the  amount  originally  due  thereon.  It  Is 
very  plain  that  Fayton's  attorney  sought  to 
act  in  the  utmost  good  ftltb  with  the  attor- 
ney for  Wheeler;  but  this  has  no  effect  one 
way  or  tbe  other,  upon  the  rl^ts  ot  tbe  lat- 
ter. Robinson,  as  attorney  for  Wheeler,  had 
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a  lien  npon  the  aubjeet^matter  of  tUb  pend- 
ing suit,  contingent  np(m  recoT^.  TUa 
rlg^t  was  fixed  aa  aoon  aa  the  salt  waa  filed, 
and  could  not  be  divested  by  any  aettlranent 
or  cuntraet,  It  mattera  not  by  whom  the  set- 
tlement may  have  been  made  or  attempted. 
The  case  Is  folly  controlled  by  the  mllng  of 
this  court  In  Georgia  Ballway  ft  Electric 
Company  v.  Crosby,  78  S.  Bl.  612,  and  the 
rule  Is  as  fully  applicable  to  counsel  for  at- 
torneys representing  the  defendant  as  to  the 
plaintlfTs  counsel.  The  facts  of  the  pres«it 
case  Illustrate  the  necessity  for  the  applica- 
tion of  the  rule  to  counsel  for  defendant  and 
plaintiff  alike,  and  many  similar  Instances 
might  be  suggested.  A  case  which  frequ«itly 
arises  Is  where  the  defendant's  claim,  by  way 
of  recoupment  or  set-off,  may  Justly  far  ex- 
ceed the  original  demand  of  the  plaintiff. 

Upon  the  hearing  of  the  certiorari  In  the 
superior  court  the  Judge  correctly  held  that 
the  agreement  of  the  defendants  to  settle  the 
case,  which  would  probably  have  resulted  in 
rendering  the  lien  of  the  attorney  for  his 
fee  wholly  worthless,  should  not  be  permitted 
to  defeat  the  lien  provided  by  law.  An  agree- 
ment or  contract  of  a  client  cannot  render  in- 
eCTectlre  the  Uen  of  an  attorney  upon  the 
subject-matter  of  a  snit  which  he  has  been 
employed  to  prosecute  or  to  defend. 

Judgment  affirmed. 


MODLIN  V.  SMITH  et  sL    (No.  4,630.) 
(Court  of  Appeals  of  Oeor^.  Aug.  25, 1913.) 

(ByOabut  by  the  Court,) 

1.  Appeal  and  Eaaos  (|  671*)— DiaioBsiX— 

JUIUSDIOTION. 

When  a  motioa  to  dismiss  a  bill  of  excep- 
tions depends  upon  the  adjudication  of  an  issue 
of  (act  dehors  the  record,  the  motion  will  be 
overruled,  (or  the  Court  of  Appeals  is  not  a 
court  of  original  jurisdiction,  and  as  a  court 
of  review  it  has  no  other  Jurisdiction  than  "the 
correction  of  errors  in  law  and  equity." 

[Ed.  Note.— For  other  caeee,  see  Appeal  and 
Error,  Cent  Dig.  {{  2867-2872;  Dec  Dig.  { 
671.*J 

2.  Gabnishueni  (I  42*)— Pbopeett  Subject 
— "CoNnHQENT  Feb"  or  Attornbt. 

A  debt  due  by  an  attorney  cannot  be  col- 
lected by  process  of  garnishment  served  upon 
a  debtor  <n  one  of  his  clients,  although  the  at- 
torney may,  as  a  result  of  his  services,  have  a 
contingent  interest  in  the  debt  to  the  client. 
A  "contingent  fee"  of  an  attorney,  which  is  a 

Proportionate  part  of  a  judgment  recovered  by 
im  for  bis  cUent,  cannot  be  Impounded  and 
subjected  to  an  tadebtedness  o(  the  attorney 
by  garnishing  the  Judgment  debtor.  The  debt- 
or of  the  client  does  not  become  the  debtor  of 
the  client's  attorney  by  virtue  of  the  fact  that 
under  the  terms  of  his  employment  the  lawyer 
will  be  entitled  to  retain  a  stipulated  portion 
of  the  recovery  as  his  fee  when  or  after  the 
fund  as  a  whole  has  been  collected. 

[Ed.  Note. — For  other  cases,  see  Garnish- 
ment, Cent  Dig.  SI  83-88;  Dec.  Dig.  &  42.«J 

Error  from  City  Court  of  Atlanta;  H.  U. 
Held,  Judge. 


Action  1^  0.  J.  IfodUn,  adndnlatratrtx. 
against  Bnrttm  Smltb  and  othen.  Jndsmcnt 
for  defandants,  and  plalntUt  briagB  error. 
Affirmed. 

W.  A.  James,  of  Atlanta,  for  ^Intlff  in 
error.  Moore  ft  Branch,  of  Atlanta,  for  de- 
fendants In  error. 

RUSSKLL,  J.  [1]  A  motion  was  nmOs  to 
dismiss  the  writ  of  error  In  the  present  case. 
The  plaintiflrs  bill  of  exceptions  ma  pr^jHir- 
ed  and  presented  by  W.  A.  James,  Eisq.,  who 
signed  it  as  attorney  for  the  plalidlff  in  er- 
ror. The  plaintiff  In  error,  throng  other 
counsel,  now  asks  that  the  writ  of  error  be 
dismissed,  upon  the  ground  that  it  was 
brought  to  tills  court  without  her  authority, 
and  avers  that,  on  the  contrary,  she  spedfic- 
aUy  directed  Mr.  James  not  to  file  a  hill  of 
exceptions,  and  that  after  the  Judgment  in 
the  lower  court  ahe  discharged  him.  The 
statements  in  tfala  motion  are  verified  by 
her  oath,  but  they  are  unequivocally  denied 
in  the  sworn  answer,  or  objections,  of  the 
attorney  who  signed  the  bill  of  exceptions. 
There  are  other  affidavits  bearing  upon  this 
issue  between  Mrs.  Modlin  and  the  attorney. 
The  motion  to  dismiss  the  bill  of  exceptions 
must  be  overruled.  This  court  is  a  tribunal 
for  the  review  and  correction  of  errors,  and 
la  not  a  court  of  original  Jurisdiction,  and 
for  this  reason  we  cannot  undertake  to  de- 
cide any  question  the  determination  of  which 
depends  upon  an  issue  as  to  facts  dehors  the 
record  and  entirely  disconnected  from  the 
questions  sought  to  be  presented  ther^ou 
We  will  say,  in  passing,  that  an  attorney 
shown  to  hare  been  once  employed  in  a  case 
is  presumed  to  continue  in  that  relation,  in 
the  absence  of  positive  evidence  of  his  dis- 
charge, and  that  the  scriptural  dictum,  "The 
laborer  is  worthy  of  his  hire,"  is  as  much  ap- 
plicable to  lawyers  as  to  others.  Evidence 
of  an  attorney's  discharge  without  any  rec- 
ompense for  services  already  rendered  should 
not  be  viewed  with  special  favor. 

[2]  2.  It  ai^)earB  ftom  the  record  that 
Smith,  as  an  attorney  representing  a  Mrs. 
Randolph  in  an  action  against  the  Seaboard 
Air  Line  Hallway  for  damages  for  personal 
Injuries,  under  the  temu  of  his  en^loymott 
was  to  receive,  as  a  fee  for  his  serrlcea,  a 
proportionate  part  of  whatever  amount  might 
be  recovered  by  her.  There  la  aome  dispute 
as  to  whether  Smith's  fee  was  to  be  a  third 
or  a  half  of  the  recovery,  but  this  is  imma- 
terlaL  Mrs.  Randolph  recovered  a  verdict 
against  the  Seaboard  Air  line  Bailway  tor 
$9,826.31,  with  Interest  from  the  date  of  the 
verdict,  whldi  was  affirmed  by  the  Soprone 
Court  upon  the  fifth  appearance  (tf  the  case 
before  that  trlbunaL  Seaboard  Air  line 
Railway  t.  Randolph,  136  Ga.  60S,  71  S.  Eu 
887.  The  judgment  was  affirmed  Iby  11, 
1911,  and  June  16,  1911.  iSn.  HbdUn,  the 
plalntUT  in  error  here^  as  administratrix  de 
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bonis  non  cnm  teatamento  annexo  of  Wiley, 
Rice,  BDed  out  a  garnishment,  and  caused 
smnmons  of  garnishment  to  be  served  upon 
an  agent  of  the  Seaboard  Air  Une  Railway. 
Id  the  affidavit  upon  which  the  garnishment 
was  predicated,  the  admlnlatratrlx  swore 
that  Smith  owed  the  estate  of  Wiley  Rice 
$4,655  as  principal  and  interest  upon  a  judg- 
ment rendered  by  the  dty  court  of  Atlanta 
on  Jime  23,  1903,  and  that  she  had  reason  to 
appr^end  the  loss  of  that  sum,  or  some  part 
thereof,  unless  process  of  garnishment  Issued. 
On  July  3>  191^  the  Seaboard  Air  Line  Rail- 
way filed  an  answer.  In  which  it  denied  hav- 
ing in  its  hands  any  property  or  efTects  be- 
longlnK  to  Smith,  but  stating  the  facts  above 
recited  with  reference  to  the  rendition  of  the 
judgment  against  It,  and  that  it  was  inform- 
ed that  Smith  was  the  owner  of  and  entitled 
to  33i/s  per  cent  of  the  Judgment  in  favor  of 
Mrs.  Randolph  against  the  railway  company 
as  his  fee  for  services  as  an  attorney  in  ob- 
tainlng  the  judgment,  and  asking  a  speedy 
determination  of  the  issue,  so  that  the  rail- 
way company  might  be  saved  further  Inter- 
est On  July  4,  1911,  Smith  gave  a  bond 
conditioned  to  pay  the  Judgment  rendered 
on  the  garnishment  and  on  July  6,  1911,  the 
Seaboard  Air  Line  Railway  Issued  a  voucher 
for  $10,536.17,  payable  to  the  order  of  Smith 
and  his  associate  counsel,  aa  attorneys  of 
record  for  Mrs.  Randolph,  which  voucher 
was  indorsed  by  them  and  paid  on  July  11th. 
On  September  2,  1911,  the  defendant  Smith 
excepted  or  demurred  to  the  garnishee's  an- 
swer, and  also  traversed  the  answer  of  the 
railway  company,  and  averred  that  it  owed 
blm  nothing,  and  on  October  8,  1911,  the 
railway  company  amended  Its  answer  by 
stating  the  facts  with  reference  to  the  issu- 
ance and  payment  of  the  voucher  in  settle- 
ment of  the  Judgment  in  favor  of  Mrs.  Ran- 
dolph. The  plaintiff  in  error,  by  her  attor- 
ney, on  January  1,  1912,  demurred  to  the 
traverse  and  exceptions  filed  by  Smith,  upon 
the  ground  that  no  person  except  the  plaintiff 
fir  a  claimant  of  the  funds  In  the  garnishee's 
hands  can  except  to  the  garnishee's  answer 
or  traverse  If  and  that  Sndth  could  not  except 
to  or  traverse  the  answer  of  the  garnishee, 
because  he  himself  said  that  the  garnishee 
owed  him  nothing.  The  plaintlflT,  on  Jan- 
nary  25,  1912,  traversed  the  garnishee's  an- 
swer  as  to  the  proportionate  Interest  of 
Smith  in  the  judgment  In  favor  of  Mrs. 
Randolph,  and  set  up  that  Smith's  Interest 
was  a  half  of  Mrs.  Randolph's  recovery,  In- 
stead of  33i/>  per  cent  The  defendant 
Smith  and  his  surety  on  the  garnishment 
t>ond  moved  the  court  to  enter  a  judgment 
discharging  the  bond  and  releasing  the  surety 
thereon  from  all  liability,  and  declaring  that 
no  money  or  other  property  subject  to  gar- 
nishment was  impounded  by  the  garnishment 
proceedings.  On  November  5,  1912,  the  court 
rendered  a  Judgment  to  this  effect. 

It  is  not  necessary  to  doil  with  the  ques- 
tion wheOux  ft  defendant;  who  denies  that 
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the  gamleAee  owes  him  anything,  and  denies 
that  the  garnishee  has  any  of  his  money  or 
effects  in  possession,  can  except  to  the  an- 
swer of  the  garnishee  or  traverse  it  This 
point  Is  raised  by  one  of  the  demurrers  filed 
by  counsel  for  the  plaintiff  in  error,  but  a 
ruling  upon  the  exceptions  and  traverse  filed 
by  the  defendant  Smith  is  unnecessary.  In 
view  of  the  fact  that  the  trial  Judge  very 
properly  held  that  the  controlling  question 
in  the  case  was  whether  the  contingent  In- 
terest of  an  Attorney  in  a  debt  due  by  a 
third  person  to  one  of  the  attorney's  clients 
can  be  Impounded  by  a  proceeding  In  gar- 
Qlshment  at  the  Instance  of  one  who  Is  a 
creditor  of  the  attorney,  but  who  Is  not  a 
creditor  of  the  particular  client  of  hia  In 
whose  favor  the  Judgment  was  rendered. 
We  thlnb  the  trial  Judge  correctly  held  that 
the  summons  of  garnishment  was  ineffectual 
to  impound  Mr.  Smith's  Interest  in  the  Judg- 
ment against  the  Seaboard  Air  'Line  Railway 
and  In  favor  of  Mrs.  Randolph,  whatever 
that  Interest  might  be,  so  that  the  amount 
represented  by  this  Interest  could  by  ap- 
propriate Judgment  against  the  garnishee 
be  applied  Id  payment  of  the  Judgment  In 
favor  of  Wiley  Rice's  estate.  If  this  be  so, 
it  Is  immaterial  what  steps  were  taken  as  to 
the  giving  of  a  bond  to  dissolve  the  garnish- 
ment; nor  would  It  malce  any  difference  to 
whom  the  Seaboard  Air  Une  Railway  may 
have  paid  the  money. 

Counsel  for  the  plaintiff  In  error  Insists 
that  the  whole  matter  should  have  been  sub- 
mitted to  a  Jury.  Even  If  the  contention 
of  counsel  for  plaintiff  In  error,  to  the  effect 
that  the  defendant  had  no  right  to  file  either 
exceptions  or  trarerse.  Is  correct  there  was 
nothing  to  submit  to  a  jury.  Certainly  It 
cannot  be  questioned  that  the  plaintiff  had 
the  right  to  traverse  the  answer  of  the  Sea- 
board Air  Line  Railway,  and  she  attempted 
to  do  so;  but  after  all,  she  did  not  deny  any 
statement  of  the  answer  of  the  railway  com- 
pany, except  as  to  the  proportion  of  Mr. 
Smith's  alleged  Interest  In  Mrs.  Randolph's 
recovery.  The  fact  that  the  verdict  rendered 
against  the  railway  company  was  in  favor 
of  Mrs.  Randolph,  and  not  in  favor  of  Mr. 
Smith,  was  absolutely  undisputed.  The  first 
question  presented  to  the  court  therefore, 
was  whether  the  Judgment  debt  owed  by  the 
railway  company  to  one  person  could  be  Im- 
pounded for  the  purpose  of  being  applied 
upon  an  outstanding  debt  of  another  pei-son. 
conceding  that  the  latter  person  had  an  un- 
divided Interest  in  the  judgment  debt  The 
case  Is  stronger  where  the  latter  person's  In- 
terest (undisclosed  la  the  Judgment)  in  the 
debt  due  by  the  railway  company  arose  by 
virtue  of  the  fact  that  it  was  his  fee  as  an 
attorney  for  service.s  rendered  in  the  case 
than  if  this  interest  depended  upon  other 
and  different  drcumstances.  As  a  general 
rule,  the  Interest  of  a  partner  cannot  be 
reached  by  a  garnishment  served  oTk  a  debtor 
of  the  partnership  of  wtaicb  he  la  a  member. 
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Br4iich,  Scott  &  Co.  t.  Adam.  SI  Ga.  114. 
The  Oode  provides  that  the  Interest  of  a 
partner  In  a  partnership  may  be  reached  by 
garnishing  the  partnership;  bat  there  is 
no  proiislon  in  the  law  of  gami^ment,  ao 
far  aa  we  are  aware,  for  readiing  the  Intex- 
est  of  a  partner  in  the  partnership  assets  b; 
garnishing  the  debts  doe  to  the  firm.  The  ef- 
fect of  such  a  course  would  apparently  be 
tantamount  In  Its  ultimate  effect  to  subject- 
ing, by  sale,  tangible  assets  of  the  partner- 
ship to  the  payment  of  the  debts  of  one  of 
the  partners  wlthont  first  garnishing  the 
partnership,  or  without  garnishing  the  part- 
nership at  all.  It  may  be  that  any  Interest 
of  a  partner  In  the  assets  of  a  firm  can  be 
reached  by  appropriate  proceedings  In  equity, 
but  the  first  question  the  court  had  to  decide 
was  purely  one  of  law,  and  the  dty  court  of 
Atlanta  is  without  Jurisdiction  to  afford  af- 
firmative equitable  relief. 

Conceding  that  there  was  a  Joint  owner- 
ship by  Mrs.  Randolph  and  Smith,  as  client 
and  attorney,  in  the  fund  recovered  against 
the  railway  company,  we  do  not  think  that 
garnishment  would  be  the  proper  remedy  to 
reach  the  interest  of  Smith  as  a  joint  owner 
of  this  money.  20  Gyc.  1030.  A  garnishing 
creditor  stands  in  no  better  position  as 
against  the  garnishee  than  the  debtor  him- 
self does.  Singer  Sewing  Machine  Co.  t. 
Southern  Grocery  Co.,  2  Ga.  App.  5^.  69  8. 
E.  473.  So  while  Smith,  as  an  attorney  at 
law,  might  collect  for  his  client  the  amount 
of  the  Judgment  against  the  Seaboard  Air 
Line  Hallway,  Smith  as  an  individual — ^not 
an  attorney  at  law — could  not,  by  the  judg- 
ment In  favor  of  Mrs.  Randolph,  enforce  the 
payment  of  his  interest  in  that  judgm«it; 
no  matter  what  his  interest  might  be.  Con- 
ceding the  utmost  contention  of  counsel  for 
the  plalntltr  in  error,  to  wit,  that  Smith  had 
a  joint  undivided  interest  amounting  to  half 
the  debt  doe  by  the  railway  company^  the 
lower  court  rightly  decided  that  this  interest 
could  not  be  reached  by  garnishment  A  debt 
due  jointly  to  tiie  defendant  and  another  can- 
not be  reached  by  gamldmiait  In  an  action 
i^lnst  the  main  defendant  Badger  Lumber 
Company  t.  Stem,  123  Wis.  618,  101  N.  W. 
1093,  3  Ami.  Cas.  802,  and  note. 

But  aside  from  this  view,  the  judgmmt 
of  the  lower  court  was  rl^t  because  an 
attorney  at  law,  where  his  fee  as  attorney 
for  the  plaintiff  Is  payable  by  apodal  con- 
tract out  of  the  proceeds  of  the  suit,  has 
merely  an  inchoate  Hen.  Twiggs  v.  Cham- 
bers, 56  Ga.  279;  Coleman  v.  Ryan,  58  Ga. 
135;  Rodgers  t.  Furse,  S3  Ga.  123,  9  8.  B. 
669;  Swift  T,  Register,  97  Ga.  448,  25  S.  B. 
S15.  The  attorney's  lien  Is  inchoate  as  so<m 
as  the  action  Is  commenced.  Rodgers  t. 
Furse,  supra.  That  It  Is  essential  to  show 
the  right  of  the  plaintiff  to  recover,  before 
the  lien  can  be  perfected  or  established,  is 
pointed  out  In  the  Swift  Case,  supra.  Even 


after  judgment  ttw  attomegr  wbo  leoovered 
the  Judgm^it  has  only  a  lien.  This  Urn  can- 
not be  disregarded  by  the  debtor  who  has  no- 
tice of  the  lien,  either  before  or  after  judg- 
ment; but  it  Is,  after  all,  but  a  lien.  GlvU 
Code,  I  3364. 
Judgment  affirmed. 


riSHEB  T.  BBACH,  HINSON  &  00.  et  aL 
QUO.  4,460.) 

(Court  of  Appeals  of  Georgia.   Aug.  26, 1813.) 

(ByUabua      iU  Oowrt.) 

Tboveb  and  Conversion  (|  16*)— EvioKWcn. 

This  was  an  action  of  trover  for  the  re- 
covery of  a  horse.  The  evidence  demanded  a 
finding  that  the  defendant,  while  a  member  of 
a  partnership  which  was  succeeded  by  the 
plaintifb,  and  which  formerly  owned  the  horse 
sued  for.  had  exchanged  the  horse  for  another 
horse,  woich  the  parbiership  accepted  and  used 
as  its  own,  and  that  when  the  plaintifEB  came 
into  possession  of  Its  assets  the  partnership 
had  parted  with  the  title  to  the  horse  sued  foi. 
The  evidence  demanded  a  verdict  In  favor  of 
the  defendant  The  mortgage  introduced  in  ev- 
idence, and  In  which  the  horse  sued  for  was 
described,  was  irrelevant,  because  the  uncon- 
tradicted evidence  showed  that  the  exchange 
of  horses  was  not  made  ontil  after  the  mortgage 
was  executed. 

[Ed.  Note.— For  other  eases,  see  Trover  and 
GoaversiMi,  Cent  Dig.  11 119-147;  Dec.  Dig.  | 

ia*3 

Error  from  City  Court  of  Dongas ;  John 
a  McDonald,  Judge. 

Action  by  Beach,  Hinson  &  Co.  and  others 
against  A.  B.  Fisher.  Judgment  for  plain- 
tiffs, and  defotdant  brings  error.  Be?^«ed. 

Began  A  HeaOi  and  J.  W.  Qnlnc^,  all  of 
Douglas,  for  philntiff  In  error.  V.  XL  Padgett 
of  Bazley,  and  M.  D.  Diiikfirson,  of  Donfflaa* 
for  defendants  in  error. 

BUSSBXX,  J.  Judgment  ZOTemd. 


ATKINSON  et  aL  v.  KENNEDY.  <Na  4,833.) 
(Court  of  Appeals  of  Georgia.  Ang .  25,  1B13J 

(Byllabut      th»  Court) 

Cabbxbbs  (fi  320,  347*)— iNJunns  to  P^ainnr- 

QKB— Questions  fob  Jubt. 

Where  a  train  stops  short  of  the  station 
after  the  name  of  the  station  has  be^  called, 
and  a  passenger,  betieviog  that  the  station  has 
been  reached,  gets  off  in  the  darkness,  and  is 
injured  by  (ailing  into  a  ditch  or  deep  cut, 
whether  the  railroad  company  was  negligent  in 
not  warning  the  passenger  that  the  station  had 
not  been  reached,  and  whether  the  passenger 
was  negligent  in  alightinK  at  the  place  where 
the  train  had  stojpped  witbont  assuring  himself 
that  the  station  had  been  reached,  or  that  the 
place  was  safe,  are  questionB  of  fact  that  should 
be  submitted  to  the  jury.  Miller  v.  East  Tenn., 
Va.  &  Ga.  Ry.  Co..  93  Ga.  630,  21  S.  R  153 ; 
Baltimore  &  Ohio  Southwestern  R  Co.  Mul- 
Ipd,  217  IlL  203,  75  N.  B.  474,  2  I..  B.  A.  (N. 
S.)  116,  3  Ann.  Cas.  1015.   A  petition  alleging 
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in  iDtwtaiice  the  tongoijif  fiwts  wu  not  sub- 
ject to  demnrrtr. 

^BA  Note.— For  other  "^jj^^^^j^ 

1325,  1346,  13G0-13S6,  138t>-a387.  1402;  Dm. 
Dig.  M  320,  847.*] 

BrroT  from  City  Court  of  llioiDasvlUe ;  W. 
BL  Hammond,  Judge 

Action  by  C.  J.  Kennedy  against  H.  M.  At^ 
klABon  and  another,  receiTers.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

Boaser  &  Brandon,  at  Atlanta,  and  J.  H. 
Merrill,  of  ThomasviUe,  for  plaintiffs  In  er- 
ror. Tbeodore  Titus^  of  ThomaaTilleh  for  d^ 
toidant  In  ator. 

BIU^  OL  X  Jadgmoit  afflrmed. 


HOI/rON  T.  HBBABD  CTPRDSS  00. 
(No.  4,831.) 

(Court  <d  Appeals  of  Georgia.  Aug.  36,  1918.) 

(SyUaiiu  by  th«  Court.) 

UaSTBB  AlTD  SiBTAllI  ({  166*)— iHJTntm  TO 
SEKTAHT-COirTBIBimiaT  NBOUOEirai. 

This  c&ae  is  controlled  b;  the  declBion  of  this 
court  in  Elliott  t.  Tif  ton  Mm  &  Gin  Co.,  12  Ga. 
App.  498,  77  S.  E.  667,  and  the  dedsitm  of  the 
Snpreme  Court  in  Commercial  Ooano  Co.  t. 
Keather,  114  Ga.  410,  40  S.  B.  290.  An  adult 
■errant  waa  injured  by  coming  in  contact  with  a 
rerolTing  abaft  upon  which  was  a  let  Mctew, 
which  caught  in  the  servant's  clothing.  Beld, 
tiiat  the  duiger  of  coming  into  proximity  ^  the 
A*#ri«nf  fraa  obvious  to  a  person  of  die  servant's 
■ge  and  experience,  and  it  was  not  incumbent 
aix>n  the  master  to  give  him  warning  with  re- 
spect thereto.  A  nonsuit  was  properly  awarded. 

lEd.  Note^-Vor  otiier  cases.  Master  and 
Servant,  Gent  Dig.  i  810;  Dec.  Dig.  S  165.*] 

B^r  from  City  Oonrt  of  Waycroaa ;  John 
C.  McDonald,  Judge. 

Action  by  J.  S.  Helton  against  the  Hebard 
Cypress  Omnpany.  Jndgmeat  for  defendant, 
and  plalntUf  brings  error.  Affirmed. 

W.  w.  Bennett  <a  Baxley,  tor  plaintiff  In 
error.  WUeon,  Bennett  &  Lambdln,  of  Way^ 
cross,  tat  dtfen^mt  In  wror. 

POTTLE,  J.    Judgment  affirmed. 


TBBNOM  T.  STATE.  (No.  ^886.) 
(Goort  of  Appeals  of  Oeofgla.  Aug.  28, 1018.) 

(SvUQbu*  Jm  the  Court  J 

1.  Cbdohai.  Law  ^  1120*)— APFBAZ^-Aaaioir- 

Msirrs  or  Bkbob. 

Not  merely  the  validity,  but  the  very  exI8^ 
ence,  of  an  aadgnment  of  error,  depende  upon  its 
approral  and  verification  by  the  trial  judge.  The 
■Bsignment  of  error  with  reference  to  the  return 
of  the  jury  into  court,  and  ttie  additional  In- 
stmctioDS  or  recharge  alleged  to  have  been  given, 
ss  qoalified  by  the  explanation  of  the  trial  jadge, 
ifFords  no  ground  (or  exception,  and  no  reason 
why  the  Judgment  rendered  sbotild  be  set  aside. 

C  Ed.  Nota^For  other  cases,  see  Orindnal  Law, 
Cent.  Dig.  SI  2864-2864;  Dee.  Dig.  1 1129.*] 


2.  STTmomrcT  or  Btii«hcb. 

The  evidence  authorized  the  TOdiet,  and 
there  was  no  error  in  refusing  a  new  triaL 

Error  from  CUy  Court  of  Jefferson ;  O,  A 
Johns,  Judge. 

Ben  Vernon  was  convicted  of  dime,  and 
brings  error.  Affirmed. 

Bay  &  Bay,  of  Jefferson,  for  plaintiff  In  er- 
ror. P.  Cooley,  SoL,  of  J^erson,  for  the 
State. 

BU8SSLI4  J.  Jndgmmt  affirmed. 


MOLLIS  T.  STATE.  (No.  4.970.) 
(Court  of  Appeals  of  Georgia.  Aug.  26,  10180 

(Si/UaluB  &v  the  OomrtJ 

1.  InDiomEni  aud  InroBHATioir  (I  189*>— 
Offenbe  Ghabqkd— Cohtiction  or  Lksseb 

OfFENSa. 

One  accused  of  stabbing  can  lawfully  be 
ccmvicted  of  assault  and  battery,  in  a  case  where 
there  la  evidence  of  an  assault  and  battery  inde- 
pendently of  the  atabbing.  Whllden  v.  State,  25 
Ga.  306,  71  Am.  Dec  181 ;  Kives  v.  State,  74 
Ga.  375 ;  Sessions  v.  State,  116  Ga.  22,  41  S. 
E.  250.  In  the  present  case  the  fact  that  the 
accused  struck  the  prosecutor  was  established  by 
hifl  own  statement,  as  well  as  by  the  testimony 
of  the  prosecutor.  According  to  the  defendant's 
statement,  he  strack  die  prosecntor  with  his  fist ; 
according  to  the  prosecotor,  the  blow  was  strack 
with  the  jaws  of  a  knifehandle;  and  in  either 
event  the  lawfulness  of  the  attack  depended  up- 
on the  jastification  of  the  accused  in  delivering 
the  blow.  Upon  this  point  the  jury  totmd  ad- 
versely to  the  accused. 

[Ed.  Note^For  other  cases,  see  Indicbnent 
and  Information,  Gent  IHg.  %%  682-606;  Dee. 
Dig.  i  18a*] 

2.  OBnaHAL  Law  (|  825*)— iNBrancnons. 

When  the  charge  of  the  court  is  considered 
as  a  whole,  it  is  manifest  that  the  excerpts  to 
which  exception  is  taken  could  not  have  harmed 
[he  defendant,  and  were  not  expressive  of  any  In- 
timation or  opinion  on  the  part  of  the  court  as  to 
what  had  been  proved  in  tbe  case.  Each  of  the 
legal  propositions  stated  by  the  court  is  correct 
in  fbo  abstract;  and  applicable  to  the  evidence^ 
and  if  fuller  or  additional  instiuctions  were  de* 
sired  they  should  have  been  requested. 

[Ed.  Note.— For  other  cases,  see  Criminal  Iaw, 
Cent.  Dig.  1 2006;  Dec.  Dig.  1  826.*] 

8.  As8aui.T  ARD  Battxbt  (|  06*}— EjzoTxoir  or 

Tbespasseb. 

Even  a  treapasser,  where  be  is  rightfully  or- 
dered to  leave  a  building  by  one  having  the  prem- 
ises in  charge,  is  entitled  to  be  allowed  socb  a 
period  of  time  as  is  necessary  to  enable  bim  to 
make  his  exit  from  the  room  or  building  he  is 
ordered  to  vacate.  The  amount  of  time  reason- 
ably necessary  to  enable  such  a  trespasser  to 
effect  his  departure  may  be  varied  by  circum- 
stance, and  is  a  question  of  fact  tor  determina- 
tion by  the  jury,  and  the  trial  judge  did  not  err 
in  BO  diarging  the  jury. 

[Eld.  Note.— For  other  cases,  see  Assault  and 
Battery.  Gent  Dig.  1 141}  Dee.  Dig.  i  06.*] 

Error  from  dt^  Goort  of  Elbvton;  Geo. 
0.  Gn^an,  Judge. 

Pat  Holils  was  convicted  of  assault,  and 
brings  error.  Affirmed. 
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Worler  &  Nail,  of  Blbertoo,  for  i>i«««HfF  in 
error.  Boozer  Pb^db,  SaL,  of  Wbexton,  for 
the  State. 

BUSSBLIdk  3,  Jndgmait  afflrmeO. 


OEOBGU.  ft  F.  BY.  CO.  t.  NOBUAN. 
<Mo.  4,87a) 
(Oonrt  of  Appeals  of  Georgia.  Ang.  26, 1918.) 

(SvUahtu  Ay  the  Court.) 

Railboadb  (St  441*)  —  KiixiNO  Stock  — Fbb- 

BUUFTIOH  or  Neouobnck. 

The  statutory  presamption  of  oegligeDce, 
which  arose  on -proof  that  the  cattle  were  kill- 
ed by  the  running  of  the  locomotiTe  and  cars 
of  the  defendant  railroad  company,  not  having 
been  rebutted  by  the  evideQce,  a  verdict  based 
alone  on  the  jpresumption  was  authorized  by 
law,  and  the  judgment  refusing  a  new  trial 
must  be  affirmed. 

[Eld.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  Sf  1575-1695;  Dec  Dig.  {  441.*] 

Error  from  Superior  Court,  Colquitt  Coun- 
ty; W.  E.  Thomas,  Judge. 

Action  by  Susie  Norman  against  the  Geor- 
gia &  Florida  Railway  Company.  Judgmoit 
for  plaintiff,  and  defendant  brings  &noi.  Af- 
firmed. 

W.  F.  Way,  of  Monlttle,  fOr  ^intlff  in 
error.  Sblpp  ft  Kline,  of  Moultrie,  for  de- 
fendant In  error. 

HILL,  0.  J.  Judgment  affirmed. 


WILSON     GLABK.   (No.  4,928.) 
(Court  of  Appeals  of  Georgia.  Aug.  20, 191S.) 

(BvUaTnu  by  the  Oonrt.) 

Appeal  and  Ebbob  ({  119S*)— Law  or  the 

Casd— Second  Tbial. 

When  this  case  was  before  this  court  at 
a  previous  term,  it  was  held  that  a  verdict  in 
favor  of  the  claimant  was  demanded  by  the 
evideace.  Wilson  t.  Clark,  11  Ga.  App.  348,  75 
S.  E.  834.  The  dedsion  then  rendered  is  the 
law  of  the  case.  The  evidence  in  the  present 
«  record  differs  In  no  material  respect  from  that 
iatrodnced  on  the  former  trial,  and  under  that 
decision  a  verdict  in  favor  of  the  daimant 
should  have  been  directed.  The  Jury  having 
returned  a  verdict  In  favor  of  the  plaintiff  in 
lUtacbment,  it  was  error  to  overrule  the  claim- 
ant's motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  4661-4665;  Dec.  Dig.  | 
1195.*] 

Error  from  Superior  Coart,  Oatooaa  Coun- 
ty; A.  W.  Fite,  Judge. 

Action  between  J.  M.  Wilson  and  J.  W. 
Clark.  From  the  Judgment,  Wilson  brings 
error.  Reversed. 

W.  H.  Payne,  of  Chattanooga,  Tenn.,  and 
Maddoz,  McCamy  &  Shumate,  of  Dalton,  for 
plaintiff  In  error.  W.  B.  BAinn,  of  Dalton, 
for  defendant  In  error. 

VOfXTLE,  J.  Judgment  reversed. 


DBAN  T.  BETNOU>S  HOME  MIZTUBE 
GUAMO  00.   (No.  4,565^ 
(Court  of  Appeals  of  Georgia.   Aug.  25^  lfil3.) 

(SvUabut  Tuf  th«  Court.) 

Appeal  and  Ebkob  (}  979*)— Rbittsal  of 
New  Tbiai/— CoNTLionna  Evidence. 

The  condict  between  the  parties  as  to  the 
only  two  material  issues  in  the  case  was  acute. 
These  two  points  were  fairly  submitted  to  the 
jury  by  the  presiding  judge.  The  verdict  ten- 
dered ia  supported  by  evideuoe,  and  for  this  rea- 
son the  discretion  of  tiie  trial  court,  in  refus- 
ing a  new  trial,  cannot  be  controlled. 

[Ed.  Note— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  3S71-3S73,  8817;  Dec 
Dig.  i  979.  •] 

Error  from  City  Oonrt  of  Oglethorpe;  B. 
L.  Greer,  Judge. 

Action  by  the  Reynolds  Home  Mixture 
Guano  Company  against  Mrs.  S.  E.  Dean. 
Judgment  for  plaintUt  and  defoodant  brings 
enor.  Affirmed. 

J.  J.  Ball  ft  Son.  of  Oi^ethorpe,  for  plain- 
tUf  In  error.  Jere  U.  Moore^  ot  Monteroma, 
for  defoidast  In  error. 

RUSSELL,  J.  Tbo  B^nolds  Home  Bilx- 
ture  Guano  Company  sued  Mrs.  8.  E.  Dean 
upon  a  promisaory  note,  which  stated  that 
its  consideration  was  90  bags  of  commovial 
fertilizer  purchased  by  the  defendant.  The 
defendant  filed  a  plea  of  non  est  factnm,  and 
also  defmded  npon  the  ground  that  she  had 
never  purchased  the  fertiliser  from  the  plain- 
tiff, and  that  the .  debt,  if  due,  was  her 
husband's  debt  The  Jury  found  for  the  plain- 
tlff.  The  defendant  adduced  evidence  folly 
supporting  her  defenses,  and  therefore^ 
necessarily,  the  ingniry  arises  as  to  whether 
sufficient  testimony  was  adduced  in  behalf  of 
the  plaintiff  to  authorize  the  Jury's  finding. 
The  defendant  testified  that  she  never  signed 
the  note  in  question,  and  had  never  author- 
ized any  one  to  sign  it  in  her  behalf.  The 
agent  of  the  plaintiff  testified  Out  the  note 
was  signed  In  the  defendant's  presence  and 
at  her  express  request  and  direction.  It  was 
for  the  Jury  to  determine  which  witness 
swore  truly.  Likewise,  while  the  defendant 
testified  that  the  guano  was  purchased  by 
her  husband  for  himself,  and  that  she  had 
nothing  to  do  with  the  transaction  (and 
other  evidence  to  this  effect  was  Introduced 
in  her  behalf),  we  think  that  if  the  Jury  be- 
lieved that  she  authorized  the  execution  of 
her  signature  to  the  note,  the  Jury  would  be 
authorized  to  Infer,  not  only  from  the  fact 
that  she  freely  gave  the  note,  but  from  the 
fact  that  she  had  been  accustomed  In  prece<l- 
Ing  years  to  purchase  fertilizer  from  the 
plaintiff,  and  from  the  admission  that  she 
owned  the  land  upon  which  the  guano  was 
used,  and  from  the  fact  that  she  authorized 
a  letter  "to  hold  the  matter  up  for  a  few 
days  and  I  [she]  will  be  down  and  arrange 
it,"  that  the  debt  evidenced  the  note  was 
her        and  not  that  of  her  husband. 


•For  other  osmb  bm  hum  tople  and  ueUoa  HUMBBB  In  Deo.  Die.  A  Am.  Dtg.  Key-No.  SerlM  ft  Rep'r  Indexes 

Digitized  by  Qoogle 


08.) 


BUTTS  T.  STATE 


87 


Exception  Is  taken  to  tha  admlasLon  ot 
the  testimony  as  to  the  contooits  of  a  letter, 
upon  the  ground  that  the  loss  of  the  writing 
was  not  sufficiently  accounted  for;  bot  an 
exanUnatton  of  the  record  shows  that  this 
objection  is  without  merit  The  plaintiff's 
attorney  testified  that  he  had  received  by  due 
course  ot  mail  a  letter,  signed  In  the  name 
of  the  defendant,  and  that  on  a  previous  trial 
of  the  case  he  had  the  letter  in  his  posses- 
sion. He  carried  the  letter  to  bis  office,  and 
it  had  beea  lost  He  testified  that  be  made 
an  "extraordinary  search"  In  trying  to  find 
IL  Upon  this  proofC  the  court  did  not  err 
In  admitting  secondary  evidence  as  to  the 
contents  of  the  letter.  Furthermore,  there 
was  no  testimony  admitted  as  to  the  contents 
of  the  lost  letter,  except  the  admissions  of 
the  defendant  upon  that  point 

Tbe  court  correctly  charged  the  Jury, 
after  folly  stating  the  contention  of  the  de- 
fendant, that  "wtien  tiie  plaintiff  comes  Into 
court  and  Introduces  its  note  in  evidence, 
nothing  ^se  appearing,  It  Is  entitled  to 
ncover  a  verdict  against  the  defendant,  he- 
cause  that  is  making  out  what  the  law  calls 
a  prima  fade  case  in  ftiTor  of  the  plaintiff, 
and  if  nothing  else  appears  they  are  entitied 
to  recover."  Immediately  following  this  ex- 
cerpt the  court  proceeded  very  correctly  to 
Instract  tiie  jury  as  to  the  defendant's  plea 
of  non  est  factum,  and  her  defense  tiiat  the 
debt  was  that  of  her  hneAmnd.  It  is  tme 
that  tiie  trial  Judge  did  not  in  express  terms 
charge  the  Jary,  as  ruled  In  Stanton  t. 
Bnrg^  84  Oa.  48S,  that  the  burden  of  proof 
Is  on  the  plaintiff  to  prove  the  erocotlon  of 
the  note  wbai  a  plea  ot  non  est  factum  is 
Interposed.  But  it  Is  not  necessarily  error 
to  tail  to  imtmct  the  Jury  as  to  whore  the 
harden  of  proof  lies,  In  the  absence  of  a 
timely  and  appropriate  request  tor  Instruc- 
tion upon  that  point 

The  case  presents  nothing  but  an  Issue  of 
fiict  which  has  been  adjudicated  by  the  Jury 
within  the  scope  of  tiieir  prerogative,  and 
the  court  did  not  err  in  refusing  a  new  trial. 

Jodgment  afltemed. 


OOOK  T.  STATIDL   (No.  4.985.) 
<Oonrt  of  J^paals  of  Cteo^a.   Aug.  2D,  1913.) 

(SyUalut  Iv  Court.) 

1.  CnncnfAi.  Law  (8  824*)— iHSTBUonoifs— 
RBASonABUB  Doubt. 

In  tbe  absence  of  an  appropriate  and  time- 
ly request  that  the  meaning  of  the  term  "rea- 
•onaUe  double  be  defined  tor  the  Jnry,  it  is  not 
error  for  the  trial  judge  to  confine  his  Instruc- 
tions apon  this  subject  to  the  statement  that 
"tbe  guilt  of  tbe  accused  must  be  proved  beyond 
a  reasonable  doubt"  and  that  *  the  testimoDy 
which  tbe  state  is  required  to  produce  to  re- 
move the  presumption  of  innocence  must  be  of 
such  a  character  and  carry  such  weight  as  to 
remove  from  your  minds  any  reasonable  doubt 
of  the  defendant's  guilt"  The  instructioD  giv- 
m  in  the  present  ease  upon  the  subject  of  rea- 
sonable doubt  is  approved.   '7o  give  a  specific 


meaning  to  the  word  'reasonable,*  when  applied 
to  'reas<Hi8ble  doubt.'  Is  tiding  to  count  what 
is  not  nuAbered  and  to  measure  what  is  not 
space."  See  Barker  v.  State»  1  Ga.  App.  288. 
57  S.  EL  990,  and  citations. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Sf  1996-20M;  Dec  Dig.  S 
824.^] 

2.  Cbimikal  Law  (S  814*)— InsTAuonons— 

LiMITAIIONS. 

Though  the  fact  that  the  offense  was  com- 
mitted was  denied,  there  was  no  testimony 
whatever  to  dispote  that  the  offense,  if  commit- 
ted at  all,  was  committed  within  the  .period  of 
two  yean.  Consequently  the  omission  of  the 
trial  judge  to  instruct  uie  jury  that  the  evi- 
dence must  show  tliat  the  oifense  was  commit- 
ted within  tbe  statute  of  limltatioDS  was  not 
harmful  to  the  accused.  Allen  v.  State,  8  6a. 
App.  284,  68  S.  a  1009. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  JWg.  »  1821,1^.  1839,  1860. 
1865,  1883.  1890.  WZA,  m9-19SS;  Dee.  Dig. 
i  8l4.*] 

3.  CfiiuiHAi.  Law  (8  668*)— Obbdzbujit— 

QUKBTIOIT  rOB  JTJBT. 

The  evidence  authorised  the  verdict  of 
guilty.  It  is  the  privilege  of  tbe  jury  to  be- 
lieve the  testimony  of  a  sii^le  witness  in  pref- 
erence to  that  of  any  number  of  wltnessea 
whose  testimony  may  contradict  him,  and  even 
though  testimony  be  adduced  which  would  suf- 
fice to  successfully  impeach  the  witness,  if  this 
impeaching  testimony  were  accepted  by  the  ju- 
ry. JoUy  V.  State,  6  Ga.  App.  454,  68  S.  R 
520 ;  Hudglns  v.  State,  7  Ga.  App.  785,  68  S. 
El.  336 ;  Chatman  v.  State,  S  Ga.  App.  843,  70 
S.  E.  188 ;  Holloway  State,  10  Ga.  App.  60, 
72  S.  B.  S12. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  1309,  ISIO;  Dec.  Dig.  | 
653.*] 

Error  from  City  Court  of  Miller  County: 
W.  I.  Geer,  Jndge, 

Jim  Cook  was  convicted  of  crime,  and 
brings  error.  Affirmed. 

Bush  &  Btapleton,  of  Oolqult^  for  plalntUT 
In  error.  P.  D.  Bldi,  SoL,  of  Colquitt,  for 
the  State. 

BDSSELLv  J.   Judgment  affirmed. 


BUTTS  T.  STATE.   (No.  4,845.) 
(Court  of  Appeals  of  Georgia.   Aug.  2S,  1913.) 

(Syllabut  &v  the  Court.} 

1.  Cbiuinai.  Law  (i  922*)— New  Tbiai>-In> 

STSnOnONS— PUSUUFTION  OF  iNnOCEHCB. 

Tbe  failure  of  a  trial  judge  in  a  criminal 
case  to  charge  the  jnry  to  the  effect  that  the  de- 
fendant entera  upon  his  trial  with  a  presump- 
tion of  innocence  in  his  favor,  and  that  this 
presumption  remains  with  him,  in  the  nature  of 
evidence,  until  rebutted  by  proof  satisfying  the 
jury  of  his  guilt  to  the  exclusion  of  reasonable 
doubt  Is  error  requiring  tbe  grant  of  a  new 
trial 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  2210-2218;  Dec.  Dig.  { 
922.*] 

2.  CsnctNAi.  Lav  ({|  S06,  661*)— iNsrarc- 
-noRS  —  "Pbksukption  or  Innocbncb"  — 
"Reasonable  Doubt." 

Tbe  presumption  of  innocence  is  affirma- 
tive proof  In  Iwialf  of  one  accused  of  crime, 
and  places  upon  the  prosecution  tbe  burden  of 
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rebutting  It  hj  proof  wUch  sfaall  satiflfr  the 
jury  of  the  defendant's  guilt  beyond  any  rea- 
sonable doubt.  The  term  '^presumption  of  in- 
nocence" is  not  synonymons  vith  that  of  **rea- 
aoneble  doubt"  The  prerampdon  refers  to  a 
substantive  right,  which  Is  in  the  nature  of  ev- 
idence ;  and  the  plirase  "reasonable  doubt"  ap- 

S lies  to  the  degree  of  proof  necessary  to  pro- 
uce  menttl  conviction. 
[Ed.  Note.— For  other  csse%  tee  Criminal 
I^.^nt  Dig.  H  781.  1267;   Dec.  Dig.  If 

For  other  definidoua,  see  Words  aod  Phrases, 
ToL^^p^.  6688;  toL  7,  pp.  C85&-6972;  toL  8. 

3.  iNSTBUCnOHS. 

The  court  correctly  charged  the  jury  the 
principles  of  law  relating  to  accomplices  and 
the  weight  to  be  given  tbe  testimony  of  an  ac- 
complice, and  the  conrt  did  not  err  in  the  ad- 
mission of  tb»  testimony  to  which  exception  is 
taken. 

Error  from  Superior  Oourt,  QBldwln  Coun- 
ty; Jaa.  B.  Paric.  Judge. 
Tom  Bntts  was  oonTicted  of  czlJDe,  and 

brings  error.  Reversed. 

John  A.  ^ley.  of  Mill  edge ville,  for  plain- 
tiff In  error.  Joa.  E.  Pottle,  Sol.  Qm.,  of 
MUledgeviUe,  for  the  State. 

BUS8ELL,  J.  [1]  1.  We  shall  not  dlscDss 
the  testimony  In  tbe  cose,  since  we  ore  con- 
strained to  grant  a  new  trial  upon  the  assign- 
ment of  error  In  which  complaint  Is  made 
that  tbe  trial  Judge  failed  to  Instruct  the 
Jury  that  tbe  defendant  entered  upon  his 
trial  with  the  presumption  of  Innocence  in 
his  favor,  and  that  this  presumption  remains 
with  him  throughout  the  trial,  until  it  is  re- 
butted by  proof  satisfying  the  }ury  of  the 
defendant's  guilt  to  tbe  exdusion  of  any  rea- 
sonable doubt  Tbe  precise  point  was  ruled 
by  this  court  in  Beddlck  v.  State,  11  Oa.  App. 
ITiO  (4),  74  S.  Ell  90L 

[2]  2.  As  well  pointed  out  by  Mr.  Justice 
(now  Chief  Justice)  White,  In  Coffin  v.  United 
States,  156  U.  S.  432,  16  Snp.  Ct  394,  39  L. 
Ed.  481,  the  legal  presumption  of  innocence 
is  to  be  regarded  by  the  Jury,  In  every  case, 
as  a  matter  of  evidence.  To  use  tbe  lan- 
guage of  Justice  White:  "The  presumption 
of  innocence  la  a  conclusion  drawn  by  law  In 
favor  of  the  citizen,  by  virtue  whereof,  when 
brought  to  trial  on  a  criminal  charge,  he 
must  be  acquitted,  unless  proven  guilty.  In 
other  words,  this  presumption  is  an  instru- 
ment of  proof  created  by  law  in  favor  of  one 
accused,  whereby  bis  Innocence  is  established 
until  sufficient  evidence  Is  introduced  to  over- 
come tbe  proof  which  the  law  has  created. 
♦  *  •  'Reasonable  doubt*  ♦  •  •  Is,  of 
necessity,  the  condition  of  mind  produced  by 
proof  resulting  from  evidence  in  the  cause. 
It  Is  the  result  of  the  proof,  not  the  pnx^ 
itself ;  whereas  tbe  presumption  of  innocence 
is  one  of  tbe  Instruments  of  proof,  going  to 
bring  about  the  proof  from  which  reasonable 
doubt  arises.  Thus,  one  Is  a  cause;  tbe  oth- 
er, an  ^ect"  Numerous  cases  are  dted  hf 
tbe  learned  jurist  clearly  Ulnatratlng  tin 


proposition  Out  tiw  ptmamptlcxi  ot  Inno- 
cence la  not  lynonymous  with  reaMnable 
doubt  A  perusal  ct  tbe  opinUai  of  Justice 
White  In  tbe  case  Jnst  dted  wlU  deilgbt  any 
one  with  a  taste  for  history  and  lltwatnre 
as  well  as  students  of  tbe  law. 

[t]  8.  We  find  no  wror  In  tha  mUn^  of 
the  court  upoa  the  -  admlaslbllItT  of  testi- 
mony; nor  is  the  oomidalnt  whldt  ia  ad- 
dressed to  the  instructions  of  the  court  on 
the  subject  of  aecompUces  well  fonn^ted. 
The  plaintiff  in  wror  la  oitltled  to  anoUier 
trial,  because  be  was  deprived  of  a  substan- 
tial Tight  The  fKUora  of  the  jndge  to  pre- 
sent to  the  eonsidatitlcm  of  the  Jury  Oie  pre- 
sumption of  Innocence^  whldi  was  a  shidd 
in  the  nature  of  evld^ce  in  bis  favor,  placed 
upon  thB  state  a  lighter  burden  than  that 
Imposed  upon  It  by  law,  and  took  Crom  tbe 
defendant  an  important  aceesBoiy  of  tin 
trial,  which  might  of  ItBdf  havs  imlsed  a 
reasonable  doubt 

Jadgment  reversed. 


SMITH  T.  D.  ROTHSCHILD  ft  CO. 
(No.  4,81b.) 

(Court  of  Appeals  of  Georgia.  Aug.  2S,  191SJ 

(SyltaluB  Iv  the  Court.} 

1.  ExECUTiOH    (i  1&4*>—Lkvt— Claim  or 
Third  Person — Bvidbnob. 

There  was  sufficient  evidence  to  aothorise  the 
finding  that  title  to  the  property  levied  on  was 
in  the  defendant  in  execution  at  the  data  ot  the 
levy. 

[Bd.  Note.— For  other  cases,  sea  Bxeentlon. 
Cent  Dig.  11  071-074;  DecTDig.  |  IM.*] 

2.  Bxsonnoir  d  199'*>— Glaxh  or  Thud  Pu- 
Bov—Jvuaiam  Aoaihbt  Otaimawt— Dam- 

AOES. 

Wbeie  property  is  levied  on  as  that  of  a  hus- 
band, and  his  wife  files  a  claim,  and,  under  the 
evidence,  the  main  issue  is  aa  to  whether  the 
wife's  claim  is  coUusive  and  fraudulent,  and  the 
jury  are  authorized  to  find  that  it  is.  they  have 
the  right,  if  they  find  for  the  plaintiff,  to  aaaess 
damages  on  tbe  ground  that  the  claim  was  filed 
for  delay. 

[Ed.  Note.— For  oilier  cases,  see  Ibeention, 
Cent  Dig.  £  678 ;  Dec  Dig.  1 198L*] 

3.  AFPIAL  AMD  Bkbob  1006*)— Instbuo- 
Tions— Haxmuss  BsaoB. 

The  instruction  that,  if  the  husband  made  a 
sale  of  a  stock  of  merchandise  in  bulk  to  his  wife, 
the  sale  would  be  void  unless  the  provisions  of 
the  sales  In  balk  act  had  been  complied  with, 
even  U  not  applicable  to  any  issue  raised  by  the 
evidence,  was  nevertheless  barmleas  to  the  claim- 
ant. 

[Ed.  Notftr-For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4220;  Dec.  Dig.  1 1066.*] 

4.  Appeal  and  Ebbob  (S  1074*)— Habicxx88 
Ebbob. 

While,  after  the  filing  of  a  claim  and  after 
a  return  of  the  papers  to  court,  the  sheriff  has 
no  right,  without  permiasloD  of  the  court,  to 
amend  his  return  of  levy,  still.  If  he  does  so, 
and  on  objection  during  the  trial  the  return  Is 
treated  as  if  the  addition  had  not  been  made, 
and  the  claimant  is  accorded  all  the  rights  he 
would  have  had  under  the  return  as  first  made, 
a  verdict  in  favor  of  the  plaintift  will  not  be  set 
aside,  merely  because  the  court  did  not  pass  an 
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order  itnkliic  fron  tte  ntim  -flw  wcsdi  ao 
added. 

[Kd.  Note. — For  other  cases,  we  Appeal  and 
Enor,  Cent.  Dig.  H  4248-1262;  Dec  Dig.  i 
1074.*] 

6.  SXBCmXON  A  19S*)— CUDI  BT  THXBD  PEB' 

■OH— Huanro— BiGHt  to  Opkh  and  Clos*. 
yfhen,  in  the  trial  of  a  claim  case,  the 
claimant  denies  that  the  defendant  in  execntion 
vaa  in  possession  at  the  date  of  the  levy,  it  la 
not  error  to  award  to  the  plaintiff  in  S.  fa.  the 
opening  and  condnslon. 

[Bd.  Note.— For  other  cases,  see  Execntion, 
Cent  Dig.  i  S76 ;  Dec  Dig.  }  IfiS.*] 

&  Nkw  Tbiu  a  2d*)— MzaooNDUOT  or  Goun- 

SEL. 

Oonnsel  for  the  plaintifl  having  remarked 
ia  the  hearing  and  presence  of  the  jnry,  while  the 
daimant  was  on  the  stand  as  a  witness,  that  if 
the  claimant  "were  let  alone  abe  would  Impeach 
berBetf,"  and  connsel  for  the  clidmant  having 
promptlj  moved  for  a  mistrial  on  atx»ant  of  this 
remark,  and  tiie  conrt  having  declined  either  to 
award  a  mistrial  or  to  retake  coansel,  a  new 
trial  sbonld  have  been  granted  upon  this  ground 
of  the  motion. 

[Bd.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  48,  44;  Dae.  Dig.  |  29.*] 

Error  from  City  Oonrt  of  Balnbrldge;  H. 
B.  8po<mer,  Tndgie. 

AcUon  by  D.  Bothsdilld  &  Co.  against  W. 
J.  H  Bmltb.  Judgment  for  plaintifl.  On 
levr  of  execatltm,  Annie  Bf.  Smith,  wife  of 
deteidaiit,  interpwed  a  claim.  Judgment  for 
plalntll^  and  claimant  brings  emit.  Be- 
Tersed. 

6.  0.  Bower,  of  Balnbridge,  for  plaintUT  in 
error.  P.  D.  Bleb,  at  Oolqaltt,  for  defeodaut 
In  oror. 


POfTFLE,  J.  An  execatlon  laaning  from  the 
tUr  oonrt  of  Balnbrldge  In  favor  of  Roths' 
dUld  ft  Co.,  against  W.  J.  M.  Smith  was,  on 
August  9,  1910,  levied  by  the  sheriff  npon  a 
itock  of  goods  in  a  storehouse  in  the  village 
of  mdorendo.  Annie  M.  Smith,  the  wife  of 
the  defendant  in  fl.  fa.,  interposed  a  claim. 
Upon  the  trial  the  Jnry  fonnd  in  fiavor  of  the 
iHalntlff,  and  also  assessed  damages  against 
ttie  claimant  for  delay.  Her  motion  for  a 
new  trial  was  orermled,  and  die  excepts. 

[1]  1.  It  la  insisted  that  the  verdict  in 
taror  of  the  claimant  was  demanded  by  the 
evidence.  Both  the  claimant  and  her  hus- 
band testified.  In  substance,  that  during  Sep- 
tember, October,  and  a  part  of  November, 
1909,  the  bnsband  conducted  a  small  mercan- 
tUe  bnslnees  In  the  storehouse  in  which  the 
goods  were  located  at  the  time  they  were 
lerted  on;  that  in  the  hitter  part  of  No- 
Tember  the  stock  had  run  down  until  there 
was  in  the  storehouse  only  $16  or  |20 
worth  of  goods ;  that  these  goods  were  mov- 
ed oat  of  the  storeroom  by  the  husband,  el- 
tber  npstaiis  in  the  buildli^,  where  he  and 
Uc  wife  resided,  or  to  his  farm,  located  some 
distaiioe  from  Bldoioido;  that  after  this 
wu  done  the  wif6,  with  her  own  money, 


which  she  had  obtained  from  insurance  up- 
on her  father's  life,  bought  the  stock  of  goods 
which  was  in  the  storehouse  In  the  latter 
port  of  November,  1909,  and  thereafter  con- 
ducted the  bosluess  in  her  own  name.  Both 
the  husband  and  the  wife  testified  positively 
that  at  the  time  the  levy  was  made  the  hus- 
band did  not  own  any  portion  of  the  goods 
levied  on.  The  plalntifrs  theory  of  the  case 
was  that  the  merchandise  belonged  to  the 
husband,  and  that  when  he  became  Indebted 
he  abandoned  the  business  and  pot  his  wife 
in  control,  either  by  selling  her  the  goods  in 
bulk  or  by  making  to  her  a  gift  of  the  mer- 
chandise. In  support  of  this  theory  the 
plaintiff  introduced  a  witness  by  the  name  of 
WlUlams,  who  testified  that  he  resided  In 
Eldorendo,  which  was  a  small  place  contain- 
ing only  tbree  stores;  that  he  himself 
was  a  merchant,  conducting  a  business 
within  60  feet  from  that  of  Smith;  that 
the  stock  ot  men^uindise  In  the  store- 
house with  the  Smiths  did  not  ran  down 
as  claimed  by  them  in  November,  1909, 
and  that  Smith  simply  abandoned  tiM  boel- 
ness  and  put  his  wife  in  charge.  This  wit- 
ness swore  positively  that  no  goods  were 
carried  off  and  none  brought  In.  He  further 
testlfled  that  Smith  had  told  him  that  he 
had  sold  the  stoiik  of  mwchandise  to  his 
wUto,  and  that  he  <the  witness)  ooold  swear 
of  his  own  knowledge  that  the  wife  began 
bndneiB  with  the  same  stock  of  mwchandiae 
with  whldi  Smith  had  been  condnddi^  the 
business,  and  fliat  the  stoc^  had  not  notice- 
ably ran  down  as  claimed  by  the  Smiths. 
Other  wltnesaea  testified  that  tli^  lived  in 
the  vicinity,  and  had  an  opportnni^  to  ob- 
serve the  store  from  time  to  time;  that,  if 
any  goods  had  been  moved  out  and  r^tlaced 
with  new  stock,  they  would  have  known  it; 
and  that  they  had  never  seen  such  an  occur- 
rence take  place. 

We  think  the  evidence  raised  an  lasoe  of 
fact  in  reference  to  the  ownership  of  the 
property,  which  was  properly  submitted  to 
the  Jury  for  Ifielr  determination.  Even  In 
ordinary  caaea,  sll^t  evidence  of  fraud  may 
be  sufllelent  to  carry  a  case  to  the  Jury  on 
this  issue  Civil  Cod^  }  4626.  In  transac- 
tions between  husband  and  wife,  the  rule 
ought  to  be  applied  with  even  more  strictness. 
Civil  Code,  I  3011.  The  evidence  of  the  dec- 
larations of  the  defendant  In  fl.  ta,.,  unfavor- 
able to  the  claimant's  theory,  was  not  ob- 
jected to.  Admissions  or  declarations  of  a 
defendant  In  fl.  ta.,  made  while  the  defend- 
ant is  In  possession,  are  generally  admissible 
against  the  claimant,  but  not  if  made  after 
the  defendant  has  parted  with  possession. 
Banks  V.  McCandless,  119  Ga.  793,  47  S.  B. 
332 ;  Ozmore  v.  Hood,  53  Ga.  114.  The  bona 
fides  of  the  wife's  claim  of  title  rested  npon 
the  claim  of  both  the  bnsband  and  the  wife 
that  his  stock  of  merchandise  had  run  down, 
and  that  what  remained  had  been  moved  out 
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and  replaced  with  goods  bought  by  the  wife. 
Witnesses  who -were  In  a  position  to  know 
testified  positively  that  no  such  snbetltiitlon 
of  stocks  had  taken  place,  but  that,  on  the 
contrary,  the  husband  simidy  went  out  and 
the  wife  wmt  in,  and  took  posd&slon  of  the 
same  stock  with  wbldi  ttie  hndband  had  been 
conducting  the  business.  The  Jury  had  a 
right  to  accept  this  testimony,  and,  U  so, 
they  had  the  further  right  to  dlBbeUere  the 
testimony  of  both  the  hnsband  and  wife  that 
she  had  replenished  the  stock  with  her  own 
money.  Especially  so,  In  view  of  the  hus- 
band's statement  that  he  had  sold  out  to  his 
wlf& 

[2]  2.  TbB  Jury  having  readied  the  ocm- 
cluslon  that  the  claimant  and  her  bnrtmnd 
had  colluded  to  defeat  the  plalntUTS  donaud, 
they  were  also  authorised  to  find  tliat  the 
claim  was  Instituted  In  bad  tklth,  and  hence 
merely  for  delay.  See  CSvll  Code,  |  M6B. 
This  Is  not  lUn  a  case  ^sre  a  claimant  In 
good  faith  tests  a  doubtful  auestlcm  of 'law 
(Clark  V.  Lee,  01  Ga.  284) ;  nor  a  case  where 
one  not  a  party  to  fraudulent  collusion,  and 
without  notice  at  the  fraud.  In  good  fiUtIt 
flies  a  dalm  In  order  to  test  the  QueBUon 
whether  the  propwty  was  sold  Blm  to  hinder, 
delay  and  defraud  creditors  (Planters'  Bank 
V.  0>tton  mils,  eo  Ob.  100). 

[3]  8.  The  charge  of  tiie  court  on  the  sub* 
Ject  of  sales  of  goods  In  bulk  was  probably 
not  applicable^  but  it  did  the  chOmant  no 
harm.  Its  effect  was  that,  evoi  if  the  jury 
should  believe  the  husband  had  In  good  faith 
sold  the  stock  of  goods  In  bulk  to  his  wif^ 
the  sale  would  be  void,  under  tho  sales  in 
bulk  act  ClvU  Code,  f  8220  et  aeq.  If  the 
evidence  authorized  the  chai^  it  was  prop- 
erly given;  if  not,  it  was  harmless,  and  did 
not  pr^udice  ttie  claimant  in  reference  to 
the  real  Issue  in  ttie  case,  whldti  was  whether 
her  claim  of  title  was  bona  fide  and  well 
ftranded,  or  whether  It  was  fraudulent 

[4]  4.  After  the  levy  by  the  deputy  sheriff, 
the  shraitC  added  to  the  return  the  words, 
•teme  In  the  possession  of  W.  X  H.  Smith." 
Olatmanl^s  counsel  moved  to  strike  these 
words  from  the  levy,  upon  the  ground  that 
they  had  been  made  without  authority.  The 
claim  having  been  filed  and  the  papers  re- 
turned Into  court  the  sbexlff  had  no  author^ 
Ity  to  am«id  his  return  without  permission 
of  the  court  But  the  only  advantage  which 
the  claimant  could  obtain  from  having  his 
motion  sustained  was  to  prevent  the  plaintiff 
from  making  out  a  prima  fftde  case  upon  the 
sheriffs  un traversed  return.  As  the  plaintiff 
took  the  burden,  the  claimant  accomplished 
all  she  sought,  and  it  was  not  prejudicial 
that  the  court  did  not  formally  strike  from 
tbe  return  the  words  added  by  the  sheriff. 

[6]  fi.  The  position  assumed  by  the  claim- 
ant in  denying  that  the  defendant  was  in 
possession  was  inconsistent  with  her  claim 
to  the  opening  and  conduslMi,  and  the  court 


did  not  err  In  heading  that  the  plaintiff  was 
entitled  to  open  and  conclude. 

[I]  0.  A  new  trial  la  granted  In  this  cara 
solely  because  of  the  remaifc  made  by  coun- 
sel for  the  plaintiff  set  forth  In  the  sixth 
headnote.  The  counsel  states  in  his  brief 
that  the  remark  was  reoUy  made  to  counsel 
for  the  claimant,  and  In  a  colloqny  between 
the  attorneys,  and  was  not  Intended  fOr  the 
Jury.  We  must  however,  take  die  record  as 
it  is.  From  the  motl(Hi  for  a  new  trial  it 
appears  that  the  remark  was  made  before 
the  Jury  and  in  the^  hearbig.  In  maUng 
the  remarlE,  counsel  w«it  li^ond  his  right 
to  comment  upon  the  evidraue  and  the  wit- 
nesses in  argument  to  the  jury.  If  the  tes- 
timony of  a  witness  authorises  the  contu- 
sion, an  attorney  may  property  argue  that 
the  witness  has  fltaown  himself  to  be  nn- 
wortJiy  of  credit  on  account  of  the  unreason- 
able and  contradictory  statements  appear- 
ing In  the  testlmotty;  bat  this  Is  quite  a  dif- 
ferent thing  from  telling  the  Jury,  while 
the  witness  Is  on  Uie  stand,  that  If  he  Is  1^ 
alone  be  will  inq;)each'  himself.  In  harmful 
effect,  this  may  be  equivalent  to  testimony 
that  the  witness  Is  of  bad  character  and  not 
worthy  of  credit ;  and  a  witness  Is  impeach- 
able only  by  legal  evidence.  In  the  case  of 
a  pfvnlar  and  influential  attorney,  such  as 
was  the  counsel  who  made  the  remark  in 
this  case,  an  expr^slon  of  his  opinion  as  to 
tiie  character  of  the  witness  Is  likely  to  have 
weight  with  the  Jury  tfnd  prejudice  the  ad- 
versary's case.  And  espedaUy  Is  fbia  true 
where  the  presiding  Jadge>  upon  his  atten- 
tion being  called  to  it  falls  to  rebuke  counsel, 
and  by  his  sllenoe,  In  tbB  minds  of  the  Jury, 
puts  the  stamp  of  his  appnml  upon  the  re- 
mark so  made.  The  court  has  several  times 
Indicated  Its  disposition  to  require  counsel 
and  Utlgants  to  adhere  to  the  rules  of  coi^ 
rect  practice  that  the  trial  may  be  order- 
ly, and  free  from  unfair  and  prejudicial  mat- 
t&[,  Mther  of  evidence  or  of  argument  The 
object  of  all  legal  investigations  is  the  dis- 
covery of  the  truth;  but  truth  must  be  dis- 
covered by  the  application  ol  rules  of  law 
to  competent  and  relevant  evidence,  and  aft- 
er a  trial  In  accordance  with  orderly  pro- 
cedure. The  remark  made  by  counsel  In  tiie 
present  case  was  doubtless  inadvertent  and 
not  intended  to  prejudice  the  adversary's 
case.  But  Ite  harmful  effect  was  not  remov- 
ed, ^tber  by  a  withdrawal  of  the  improper 
remark  and  explanation  by  the  counsel,  or 
by  a  rebuke  by  the  court;  and  as  counsel 
for  the  claimant  by  moving  for  a  mistrial, 
promptly  invoked  a  ruling  from  the  court, 
we  feel  constrained  to  reverse  the  Judgment 
overruling  the  motion  for  a  new  trial  on 
this  ground.  Martin  v.  State,  10  Ga.  App. 
798,  74  S.  E.  306;  Clarke  v.  State,  6  Oa.  App. 
9;i,  62  S.  B.  663 ;  Pelham  R.  Go.  T.  EUiott;  11 
Ua.  App.  621,  75  S.  B.  1062. 

Judgment  reversed. 
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JOHNSON  T.  8BAB0ABD  AIB  LINB  BY. 
(No.  4^) 

(Court  of  Appeals  of  Georgia.  Ant-  25.  1913.) 

fByllabui  &v  Court.; 

1.  Casbikbs   (S  247*)— PAniven  TucnTa 
Wbohg  TKAin. 

Otw  wbo.  after  barins  nnrchased  a  railway 
di^et.  takes  the  wrong  train  by  mistake,  is  to 
be  r^arded  as  a  paBsenger  while  riding  there- 
on, and  nntil  be  has  safely  alighted  therdrom. 

[Bd.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  |9  984-993;  I>ec  Dig.  |  247.*] 

2.  Cabbiebb  (H  264,  303,  319*)— Uibtakk  ov 

PASSBNOBB— DdTT  of  CABBIEBa. 

If  the  mistake  was  not  caused  hy  any  neg- 
ligence on  the  part  of  the  carrier  or  its  serTants, 
the  carrier  is  not  bound  to  return  the  passenger 
to  the  point  where  the  mistake  was  made,  but  is 
under  a  duty  to  afford  him  a  safe  place  to  alight 
from  the  train.  For  injuries  resulting  from  re- 
quiring the  passenger  to  disembark  at  an  un- 
safe place,  the  carrier  wootd  be  liable,  bat  not 
for  mental  and  ^lysical  suffering  occasioned  sole- 
ly by  the  'n'«**^it  in  taking  the  wrong  train,  or 
in  making  an  el&»t  to  retnm  to  a  place  of 
safety, 

[Bd.  Nota.— For  other  cases,  see  Carriers, 
Cent.  IS  1087-1(»9. 12167^8, 1224, 1226- 
1282, 1^1240, 124B,  iSB8-1345 ;  Dee.  I»g.  H 

3.  Gabbixbs  (i  264*)— Aonon  bt  pAoaxvam— 

FXTITIOn- DiUUSBKB. 

The  failure  of  a  railway  ticket  agent  to  in- 
form a  passenger  upon  which  of  two  nearby 
tracks  his  train  will  come  cannot  be  made  the  ba- 
sis of  a  recovery  for  taking  the  wrong  train,  in 
the  absence  of  a  request  from  the  passenger  for 
infonnation  npon  the  subject;  or  of  something  to 
indicate  to  flie  agent  that  the  passenger  Is  likely 
to  take  the  wrong  train. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Gent.  Dig.  H  10B7-1089;  DeeTDlg.  |  264.*] 

4.  jCabbiess  (I  2TO*)— Taking  Wbono  Tbain 
—Action— PrnxioN. 

There  was  no  error  in  sustaining  the  de- 
morrer  to  the  plaintiff's  petition. 

(Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H 1076, 1077 ;  Dec  Dig.  S  27C  •] 

Error  from  City  Ooort  of  Polk  County; 
F.  A.  Irwin,  Judge. 

Action  by  Mrs.  Neely  Johnson  against  the 
Seaboard  Air  line  Railway.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

L  F.  Hundy,  of  Bockmart,  and  W.  W. 
Miiiid7»  of  Cedartown,  for  plaintiff  in  error. 
Brown  ft  Bandolpb,  of  Atlanta,  and  Atilt 
A  Wrlgii^  of  Oedutown,  for  defendant  in 
error. 

POTTLE,  J.  The  plaintiff's  peUUon  was 
dismissed  on  demurrer.  Her  action  was 
predicated  npon  the  following  allegations: 
Plaintiff  desired  to  go  to  Taylorsvllle,  on  the 
line  of  the  defendant's  railway.  She  came 
from  her  home  in  CurryriUe  to  Bockmart, 
to  take  the  train  for  Taylorsrllle,  being  a 
stranger  in  Bockmart.  At  this  point  tbe 
defendant  has  a  main  line  leading  to  and 
from  Atlanta,  and  a  branch  line  leading  to 
TayUuBville.  Plaintiff  bought  a  ticket  to 
tlie  latter  pcdnt,  and  upon  inquiry  from  the 


ttdtet  agent  was  inf  onned  by  Um  that  tbe 
train  would  arrive  in  40  minutes.  At  the 
expiration  of  this  time  one  of  the  defend- 
ant's trains  ai^roached  on  the  main  line, 
and  lAalntlff,  without  making  further  In- 
qulrr,  tuarded  the  train  and  took  a  seat 
Staortiy  after  Its  departure,  and  when  Uie 
train  had  gotten  between  one  and  two  miles 
from  Bockmart,  tbe  conductor  came  through 
taking  up  tickets,  and  informed  idaintiff 
that  she  was  aboard  the  train  going  to  At- 
lanta.  Tbereupoa  tbe  train  was  stopped, 
and  she  got  off.  It  Is  alleged  that  slie  was 
ordwed  to  get  off  by  the  conductor,  but  it 
Is  not  averred  tbat  die  requested  bim  to 
take  ber  on  to  Uie  next  statlim.  Plaintiff 
was  a  weak,  feeble  woman,  of  delicate  health 
and  64  years  of  age.  She  was  pnt  off  near 
the  woods  beyond  a  high  trestle,  on  top  of 
a  hi^  embankmttiti  In  alighting  tbe  fell 
to  the  ground  and  was  greatly  embarrassed 
by  tbe  faU,  as  several  passengers  were  ob- 
serving tier.  She  was  forced  to  stand  on  tbe 
narrow  and  high  embankm^t  until  the  train 
moved  away,  in  consequence  of  wblcb  she 
became  M^tened  and  nervous,  and  was  in 
no  condition  to  take  the  long  walk  back  to 
Bockmart  The  conductor  told  ber  it  was 
only  a  few  steps  back,  and  if  she  would  run 
she  would  catch  lier  train.  She  did  not 
know  this  was  untrue  and  started  back  in 
a  run  or  fast  walk,  and  when  she  reached 
Rockmart  was  completely  exhausted,  and 
suffering  from  the  nervous  strain  and  fatigue 
of  the  walk.  When  she  boarded  the  train, 
tbe  conductor  did  not  inform  her  she  was  on 
the  wrong  train,  but  she  "passed  tbe  agent, 
and  he  saw  ber  board  said  train,  and  he 
knew  she  was  going  to  Taylorsvllle,  and 
misled  petitioner  by  not  explaining  to  ber 
that  her  train  left  from  the  rear  of  the 
depot" 

[1]  Although  the  plaintiff  boarded  the 
wrong  train  by  mistake,  she  was,  while  rid- 
ing thereon,  so  far  a  passenger  as  to  entitle 
bee  to  protection  against  the  company's 
nbgllgence;  and  If,  while  such  a  passenger, 
she  had  been  Injured  as  a  result  of  the  fail- 
ure of  the  company's  employes  to  exert^se 
due  care,  the  defendant  would  hare  been 
liable.  CHnclnnatl  Railroad  Co.  v.  Carper, 
112  Ind.  26,  13  N.  E.  122,  14  N.  B.  352,  2 
Am.  St  Bep.  144;  Columbus  Railway  Co. 
V.  Powell,  40  Ind.  37 ;  I.  &  G.  N.  By.  Co,  v. 
Gilbert,  64  Tex.  536;  Arnold  v.  Penn  Ball- 
road  Co.,  116  Pa.  18S,  8  Aa  213,  2  Am.  St 
Rep.  642. 

[2]  But,  whether  a  passenger  or  a  tres- 
[msser,  the  defendant's  servants  were  bound 
to  afford  her  a  safe  place  to  alight  It  Is  not 
alleged  that  the  plaintiff  sustained  any  dam- 
age in  consequence  of  having  been  forced  to 
alight  at  an  unsafe  place.  It  is  alleged  mere- 
ly that  she  was  embarrassed  by  reason  of 
falling;  and,  so  fiur  as  appear^  the  fall  was 
not  due  to  any  netflgence  upon  the  part  of 
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any  agent  or  socrant  of  the  defendant  The 
entire  Injury  suffered  by  the  plaintiff  was 
due  to  the  tact  that  she  was  compelled  to 
walk  tiaclc  to  Bockmart,  a  diatanoe  of  about 
two  miles,  and  to  the  exdtemmt  and  nerv- 
ousness caused  by  having  boarded  the  wrong 
tratiL  Ber  right  to  recover  must  t^twefbre 
depend  mwn  whether  hor  act  In  taUnc  the 
wrong  train  was  occasioned  by  any  act  of 
omission  or  commlBSlon  on  the  part  of  the 
def  endantf  8  agents  wbSiA  would  amount  to 
negligence;  for.  If  tba  mistake  was  due  to 
the  company's  fanit,  it  was  bound  to  take 
her  back  to  the  point  where  the  mistake  was 
made,  and  would  be  liable  for  any  injivles 
sustained  by  her  as  a  result  her  eCEort  to 
reach  a  place  of  safety.  I.  A  G.  N.  By.  Go. 
T.  Gilbert,  64  Tex.  S3&  On  the  other  hand, 
if  the  mistake  In  taking  the  wrong  train  was 
not  due  to  the  company's  default,  it  was 
bound  only  to  provide  her  a  safe  {dace  to 
disembark  after  the  mistake  was  discovered, 
and  when  she  had  thus  alighted  the  relation 
of  carrier  and  passenger  ceased,  and  the  com- 
pany was  no  longer  under  a  duty  to  her  as 
a  passenger.  Cincinnati  RaUroad  Co.  t.  Car- 
per, 112  iDd.  2e,  13  N.  E.  122.  14  N.  B.  352, 
2  Am.  St  Rep.  144.  If  the  plaintiff  took  the 
wrong  train  in  consequence  of  n^Ilgence  on 
the  part  of  the  ticket  agent,  the  conductor 
would  have  had  no  right  to  put  ber  off  at 
the  place  where  she  alighted,  whether  he 
knew  of  the  agent's  negligence  or  not  Head 
V.  Ga.  Paciflc  By.  Co.,  79  Ga.  858,  7  S.  H  217, 
11  Am.  St.  Rep.  434. 

[3]  The  agent  correctly  gave  the  plaintiff 
all  the  Information  she  sought  In  the  ab- 
sence of  something  to  suggest  the  contrary, 
the  agent  was  not  bound  to  assume  that  the 
plaintiff  did  not  know  which  train  to  take. 
Both  tracks  were  in  plain  view,  and,  if  the 
plaintiff  was  in  doubt  she  could  easily  have 
inquired  of  the  agent  or  of  the  conductor 
when  she  boarded  the  train.  It  is  no  part 
of  the  ticket  agent's  duty  to  follow  passen- 
gers up  to  see  that  they  do  not  get  on  the 
wrong  train.  His  buslnese  is  in  the  ticket 
office,  and  bis  duty,  so  far  as  passengers  are 
concerned,  is  ended  when  he  furnishes  the 
means  of  transportation  and  gives  such  In- 
formation in  connection  with  its  use  as  is 
necessary  to  enable  the  passenger  to  proper- 
ly use  the  ticket  If  be  is  applied  to  for  in- 
formation in  reference  to  schednles,  or  as  to 
the  particular  train  which  the  passenger 
ought  to  take,  it  is  his  duty  to  give  the  nec- 
essary information;  but  it  la  not  bis  duty 
to  Toluntew  information  in  reference  to 
these  matters  to  all  passengers  who  apply  for 
ticket^  In  the  absence  of  some  intimation 
that  the  infbrmation  Is  desired.  The  state- 
meat  that  the  train  would  be  due  In  40  min- 
utes was  not  misleading,  at  least  in  the  ab- 
sence of  some  allegation  that  it  was  untrue 
and  that  the  only  train  due  about  that  time 
was  the  one  which  plaintiff  mistakenly 


boar^d.  The  allegation  that  plaintiff  passed 
the  agent  nnd  he  saw  ber  board  the  train, 
is  not  Boffllclent  to  ehoW  negligence  on  his 
part;  for  it  was  no  part  of  his  duty  to  be 
on  the  lookout  to  see  that  she  did  not  take 
the  wrong  train,  and  unless  he  purposely 
stood  by,  and  knowingly  and  intaitionally 
permitted  her  to  make  the  mistake,  the  com- 
pany would  not  be  to  blam&  The  allega- 
tlons  do  not  show  that  he  did  this. 

[4]  It  is  dear  from  the  petition  that  the 
plaintilTs  mistake  was  due  to  hw  own  fail- 
ure to  exercise  ordinary  care,  and  not  to 
any  negligence  on  the  part  of  the  defend- 
ant The  demurrer  was  ^perly  sastained. 

Judgment  affirmed. 


HcKZNMBT  et  sL  v.  BATTLB  BBOR. 
(No.  4,560.) 
(Court  (tf  Appeals  of  Georgia.   Aug.  25. 1013.) 

(BvUahiu  hv  tJi9  OonrtJ 

1.  Salss  (I  467*)— CoRDmoiTAL  Saus. 

Where  a  promissory  note  given  for  the 
parcdiase  of  a  borae  reserves  to  the  seller  thm 
title  to  the  property  until  it  is  paid  for,  lose  in 
caae  of  death  witiiont  fanlt  on  the  part  of  the 
buyer  will  taM  upon  the  seller  as  owner  of  the 
property,  in  the  absence  of  a  stipulation  to  the 
contrary.  It  Is  within  the  power  of  the  con- 
tracting parties,  under  the  proviBionB  of  sec- 
tion 4123  of  the  avU  Code  of  1910.  to  agree 
that  the  purdisser  shall  bear  the  risk  of  the 
loss. 

[Bd.  Note.— For  other  eases,  see  Sales,  Gent 
Dig.  H  1864,  186S-1864;  Dee.  Dig.  |  467.*] 

2.  Sales  <(|  467*)— Conraaor— CoKSTBTJonoir. 

Id  a  contract  of  sale,  with  reservation  of 
title  to  the  seller,  as  above  referred  to,  a  stip- 
ulation to  the  effect  that  it  is  expressly  under- 
stood  that  the  seller  does  not  insure  the  health, 
life,  soundness,  or  work  of  the  horse,  but  "In 
csRe  of  loss  or  damage  to  said  property,  the 
same  shall  be  the  loss  of  the  buyers,"  when 
construed  as  a  whole,  includes  loss  by  death. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  U  1354,  1858-1364;  Dec  Dig.  S  467.*] 

EJrror  from  City  Court  of  Albany;  D.  P. 
Crosland,  Judge. 

Action  by  Battle  Bros,  against  Thomas  Mc- 
Kinney  and  another.  Judgment  for  plalntifFB^ 
and  defendants  bring  error.  Affirmed. 

B.  J.  Bacon.  R.  H.  Ferrell,  and  D.  H.  Red- 
feam,  all  of  Albany,  tor  plaintiffs  in  errw. 
Mann  &  Hllner,  of  Albany,  for  defftmdante  In 
error. 

RTJSSEUj,  J.  The  action  was  against 
Thomas  McKlnney,  indlvidnally  and  as  ad- 
ministrator of  Ms  wife,  upon  a  promissory 
note  given  by  them  to  Battle  Bros.,  the  plain- 
tiffs, for  the  purchase  price  of  a  in  are.  In 
the  note  Battle  Bros,  reserved  title  to  the 
mare  until  payment  of  the  note,  with  a  stlpu- 
lation,  however,  that  In  case  of  loss  or  dam- 
age to  the  propwty  the  same  should  be  the 
loss  of  the  buyers,  and  this  stlpulatlfm  is 
coupled  with  the  express  condition  that  the 
sdlers  do  not  insure  the  health,  lif^  sonnd- 
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ness,  or  work  ot  the  said  marew  Two  pleaa 
were  filed — one  setting  np  £rand  on  the  part 
of  the  sellers,  and  the  other  the  death  of  the 
horse  .and  the  Inglatence  of  the  defradants 
upon  a  redsslon  of  the  contract,  and  that 
the  loss  occasioned  by  death  ^onld  be  the 
loss  ot  the  plalntUCs.  The  trial  Judge,  upon 
an  Inspection  of  the  contract  ot  sale,  de- 
clined to  snbmlt  to  the  iury  the  Issne  that  the 
loss  due  to  the  death  of  the  mare  should 
fall  npon  the  sellers.  The  Issue  of  fraud 
was  fftlrly  sobmltted  by  the  court,  snd  upon 
this  Issue  the  jury  found  In  tftror  of  the 
plaintiffs.  The  contentlim  that  the  defend- 
ants should  be  discharged  from  liability  npon 
the  ground  of  fraud  Is  abandoned  in  the 
brief,  and  the  (mly  question  presented  by 
the  record  is  whether  the  court  erred  In  re- 
fusing to  present  the  defendants*  contention, 
that  the  death  of  the  mare  was  the  loss  of 
the  sellers,  and  that  there  shonld  be  a  resds- 
Blon. 

[1]  We  think  that  the  Judge  correctly  btid 
that  the  death  of  the  mare  was  the  loss  of 
the  hnyers,  and  not  of  the  sellers.  Undo*  the 
proTlsltHis  at  GlTll  Code,  i  4123,  the  prindple 
stated  by  connsd  for  the  plalntUDi  In  oror, 
and  wtaidi  it  Is  Insisted  the  court  erred  In 
not  presoitlng  to  the  Jury — that  where  prop- 
erty Is  sdd  and  deUvered,  and  title  Is  not 
to  pass  nntll  paTxaent  In  tall  ot  tiie  purchase 
mon^,  and  tlie  property  is  destroyed  ta  dies, 
all  wi^ottt  nralt  <tf  the  vendee,  the  loss  must 
tall  <m  Uie  Tendor— la  a  correct  general  mie. 
However,  mn  asapOtm  to  this  mle  may  be 
created  In  any  casa  an  express  contract 
under  which  the  boyer,  and  not  the  aellei:, 
assumes  the  rUk  ot  loss.  In  our  oiAnlon  that 
is  precisely  what  occurred  In  this  case.  The 
Code  section  expressly  j^orldes  for  eicep- 
tfons  by  contract  Section  4123  of  the  OItH 
Code  dedarea:  *Where  propertgr  is  sold  and 
dellTCred,  bat  title  is  not  to  pass  until  pay- 
ment bt  fan  the  porchaae  money,  and  the 
^opert7  la  loat,  damaged,  or  destroyed  with- 
out thtf  Tmdee^s  fknlt,  he  la  entitled  to  reads- 
Blon  of  the  contract  or  to  an  abatement  in 
the  price,  unlest  U  it  otherwtte  agreed  to  the 
ooniraot  of  aate."  Learned  counsel  for  the 
plaintiffs  in  error  do  not  insist  that  an  ex- 
ertion cannot  be  made  by  which  the  loss 
shall  be  that  of  the  buyer.  They  contend 
that  under  the  terms  of  the  contract  here  in- 
TOlved  the  contingency  of  the  death  of  the 
mare  was  not  provided  for  in  the  exception 
attempted  to  be  made,  and  for  that  reason 
that  the  defendants  should  be  relieved  under 
the  general  rule  embodied  in  section  4123. 
The  contention  In  the  present  case  is  that  the 
words  "loes  or  damage,"  used  in  referring  to 
the  mare,  do  not  include  death. 

It]  Since  each  word  employed  In  a  contract 
must  be  considered  and  weighed  in  connec- 
tion with  othOT  words  and  phrase  referring 
to  the  same  object,  or  Included  within  the 
same  subjeet-ntatter,  we  cannot  concur  in  this 
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view.  The  writii^  under  consideration,  after 
describing  the  mare,  which  the  instrument 
avers  Is  brought  after  a  fnll  Inspection  and 
without  warranty,  either  exprrased  or  im- 
plied, states  that  "It  is  expressly  understood 
that  Battie  Bros,  do  not  Insure  the  health, 
life,  soundness,  or  work  of  said  mare ; 
*  *  *  but,  in  case  of  loss  or  damage  to 
said  property,  same  shall  be  the  loss  of  the 
buyers."  In  our  opinion  the  verbiage  of  the 
contract  above  quoted,  when  construed  all  to- 
gether. Is  amply  sufficient  to  constitute  a 
stipulation  that  the  loss  shall  fall  on  the 
buyers  in  the  ev^t  the  property  Is  lost,  dam- 
aged, or  destroyed,  and  includes  loss  by 
death.  The  word  "loss"  in  this  contract  re- 
lates back  to  "life"  in  the  previous  clause; 
and  loss  of  life  Is  nothing  mwe  nor  less  than 
death. 

The  ruling  In  Smith  v.  Culpepper,  108  Ga. 
759,  33  S.  B.  49.  dted  by  counsd  for  the 
plaintifft  in  error,  la  not  In  pQlnt  becanse 
In  that  case,  as  appears  from  an  examina- 
tion ot  the  record,  there  was  no  attempt  to 
make  an  exception  to  the  general  mle  laid 
down  In  Code  section  4123.  Of  course^  aa  in- 
sisted by  counsel  fox  the  plaintHfs  in  error, 
the  contract  should  be  construed  most  strong- 
ly against  the  plaintiffs,  because  they  pre- 
pared It;  but  in  our  view  no  other  reasonable 
construction  can  be  placed  npcm  the  contract 
than  that  given  the  trial  ]adg&  For  tills 
reason  the  disUncttwi  very  learnedly  drawn 
between  subjective  and  (dijectiva  looa  Is  Inap- 
plicable to  the  present  caa& 

Judgmoit  aiHrmed. 


BARLOW  V.  STATEL   (No.  4,957.) 
(Court  of  Appeals  of  Georgia.   Aug.  26, 1918.) 

(eyllabut  hv  the  Court.) 

1.  CanaNAL  Law  (J  H44*>— AppeaIi—Pme- 
BuupnoN — Steieino  Plea  in  Abatement. 

Aa  appears  from  the  record,  the  plea  in 
abatement  was  filed  after  arraignment  and  the 
joinder  of  issue.  "In  order  for  the  striking  of 
a  plea  in  abatement  to  furnish  a  ground  for  re- 
versal, it  must  afitrmatively  appear  that  such 

f>lea  was  filed  before  arraignment;  otherwise, 
t  will  be  presumed  that  the  judgment  of  the 
court  was  right,  and  that  the  plea  was  filed  aft- 
er arraignment.'*  Hosetey  v.  State,  74  Oa.  404 : 
State  V.  Baster.  30  Ohio  St.  642,  2T  Am.  Rep. 
478 ;  State  v.  Sharp,  110  N.  C.  604,  14  S.  E. 
504:  State  v.  Rickey,  10  N.  J.  Law.  83 ;  State 
V.  Hamlin,  47  Conn.  96,  86  Aql  Rep.  64;  U. 
S.  v.  White,  6  Orancb,  a  C  457,  Fed.  Oaa.  No. 
16,670. 

[E3d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «  2733-2764,  2766-2771.  2774- 
2781,  2801,  3016^^7 ;  Dec.  Dig.  {  1144.*] 

2.  Gbiminal  Law  (i  278*}— PUA  nr  Abate- 
ment—Objections. 

"The  only  objections  which  can  be  taken 
to  a  grand  juror  by  plea  in  abatement  must  be 
such  aa  would  disqualify  the  Juror  to  serve  in 
any  case.  •  •  •  All  other  objections  affect- 
ing the  incompetency  of  the  Jnror  must  be  tak- 
en by  challenge,  if  at  all,  and  will  not  be  heard 
after  the  time  tor  challenging  is  past  Thus,  it 
is  not  a  good  plea  to  an  indictment  for  murder 
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that  a  member  of  the  grand  jory  which  found 
the  indictment  was  a  nephew  of  the  peraon  who 
was  murdered."  l^ompson  ft  Mernam  on  Ju- 
ries. |  635. 

[Ed.  Note.— For  other  caaea,  see  Criminal 
Law,  Cent  Dig.  SS  638-642 ;  Dec.  Dig.  |  27a*l 
8.  Labcbwt  (§  55*)  —  CntouiiarAzrTZAL  Bvi- 

DENCE — SurnClJENOT. 

Although  the  evidence  la  circumBtantial, 
and  barely  aufficient  to  exclude  erery  other  rea- 
sonable hypothesis  save  that  of  the  defendant's 

?uilt,  no  reasonable  supposition  can  be  drawn 
rom  the  evidence  which  will  connect  any  other 
peraon  With  th«  diaappearanee  of  the  watch, 
which  was  proven  to  have  been  la  a  room  of 
the  prosecutor's  house  at  the  time  that  the  ac- 
cused entered  it,  and  the  loss  of  which  appears 
to  have  been  concurrent  with  the  departure  of 
the  accused.  Sheffield  T.  States  1  Ga.  App.  135, 
57  S.  B.  069. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  U  1B2, 164, 16S,  167-160 ;  Dec.  Dig. 
S  55.  •] 

E^rror  from  Superior  Court,  Vajetba  Comi- 
ty; R.  T.  Daniel.  Jadge. 

Bin  Bariow  was  convicted  of  lareeny,  and 
brings  error.  Affirmed. 

J.  W.  CalpeMtw,  of  FayetteTille,  for  plain- 
tiff In  error.    B.  M.  Owen,  Sol,  Gen.,  of 
Zebnlon,  and  J.  W.  Wise,  of  I^ayetteTlUe.  for 
'  the  State. 


RUSSBLU  J.    Judgment  affirmed. 


COSPBB  T.  8TATB.    (No.  4,932.) 
(Court  of  Appeals  of  Gteor^  Aug.  25. 1918.) 

(SyUabua  ly  the  Oowrt.) 

1.  OBnaHAL  Law  (S  1030*)— Constitdtion- 
Aii  Law  Q  46*)— DETBBHinATiON  or  CON- 
BTxnmONAXi  QnuTioiTe— Neobssitt— Cbb- 

TIFICATION  TO  SUPBEUB  COUBT. 

The  question  whether  a  statute  is  for  any 
reason  onconstitntional  will  not  be  certified  to 
the  Supreme  Court,  when  a  determination  of  the 
issues  involved  can  be  reached  wlthoat  a  deci- 
sion of  that  question.  Nor  will  a  reviewing 
court  pass  apon  the'  constitutionality  of  a  stat- 
ute, unless  it  appears  that  the  question  was 
made  in  the  court  bdow  and  passed  upon  by 
the  trial  Judge. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Die.  %%  2619-2621.  2632.  2653; 
Dec.  Dig.  %  lOK)  ;*  Constitutional  Lew,  Cent 
Dig.  SS  43-46;   Dee.  Dig.  {  46.*] 

2.  Weapons  (S  3*)— Cabbtihg  Weapoks. 

"The  act  approved  August  12,  1910  (Acts 
1910.  p.  134),  entitled  'An  act  to  prohibit  any 
person  from  having  or  carrying  about  his  per- 
son •  ♦  *  any  pistol  or  revolver  without 
first  having  obtained  a  license  from  the  ordl* 
nary,*  etc.,  lAiould  receive  a  reasonable  con- 
struction, in  accord  with  the  purpose  of  the 
Legtslatnre  in  enacting  it."  Jackson  v.  State, 
12  Ga.  App.  427,  77  S.  E.  371;  Strickland  v. 
State,  187  Ga.  1,  72  S.  £.  260,  36  L.  B.  A. 
(N.  S.)  116,  Ann.  Cas.  1913B.  3^;  Id..  137 
Ga.  115,  72  S.  B.  922. 

[Ed.  Note.^For  other  cases,  see  Weapons, 
Cent  Dig.  S  S;  Dec.  IMg.  i  3.*] 

3.  Cbiuinal  Law  (Sft  20.  738*)— Evidenob— 
Question  of  Intent. 

A  criminal  intent  is  an  essential  ingredient 
of  crime,  and  while  it  may  be  presumed,  as  a 
matter  of  law,  that  one  anticipates  the  natural, 
ultimate  consequences  of  bis  act,  the  question 


of  intention  rests  ultimately  wIUi  Uie  Jury,  and 
is  not  for  the  court 

rBd.  Note.— For  other  cases,  see  Criminal 
Law,^C«^  21.  24,  25.  1706^  1707;  Dec 

4.  Weapons  {%  13*)— Cabbtinq  Weapons- 
Bttdence. 

One  who  finds  a  pistol  on  a  public  road, 
and  carries  it  to  his  home  solely  for  the  pnr- 

§ose  of  safekeeping  until  the  pistol  is  called  for 
y  Its  owner,  is  not  guilty  of  a  violation  of  the 
act  prohibltinff  the  carrying  of  pistols  without 
a  license;  and  it  is  error  to  instruct  the  jorj 
that  under  such  a  state  of  futs  thv  shMild 
convict  the  ajccused. 

[Eld.  Note. — For  otiier  cases,  see  Weaposs, 
Cent  Dig.  H  16,  17;  Dea  Dig.  |  IS.*] 

Brror  from  Superior  Court,  Heard  Gomi^; 
B.  W.  Freonan.  Judge. 
Henry  Coaper  was  convicted  of  carrying  a 

weapon,  and  brings  error.  Reversed. 

S.  Holderness,  of  CarroUton,  for  plaintilf 
in  error.  J.  R.  Terrell,  SoL  Gen.,  of  Green- 
Tille,  for  the  State. 

RTTSSETX,  J.   Ttie  fects  are  very  brief. 
The  state's  witness  saw  the  defendant  car 
rying  a  pistol  on  a  public  road,  going  toward 
the  defendant's  home.  He  had  it  In  bis  hand, 
opraily  and  not  concealed.   The  defendant 
had  no  license  authorizing  him  to  carry  a 
pistoL    The  defendant  (who  was  a  boy  IS 
years  of  age)  stated  that  on  the  day  be  met 
the  witness  (who  was  on  his  way  from  the 
home  of  the  defendant's  father)  he  saw  a  i^s- 
tol  In  the  middle  of  tiie  road.    He  picked  U 
up  and  carried  it  to  his  father's  house,  and  I 
did  not  know  who  was  the  owner  of  the  plft- 
tol.   A  day  or  two  later  Sam  Cavender,  who  i 
had  lost  a  pistol,  came  to  the  d^endant's  | 
bouse  and  IdentlSed  It,  and  the  defendant 
delivered  the  pistol  to  Cavender.    The  de-  i 
fendant  stated  that  he  did  not  himself  own  | 
any  pistol,  and  had  no  intention  of  violating 
the  law,  bnt  merely  picked  It  up  and  preserv- 
ed It  for  the  owner. 

[1]  1.  Counsel  for  plaintiff  in  error  seeks 
to  qnestlon  the  constitutionality  of  the  act 
of  1910  (Acts  1910,  p.  134).  In  our  opinion 
the  point  which  the  learned  counsel  for  plain- 
tiff In  error  seeks  to  raise  was  settled  by  the 
ruling  of  the  Siipreme  Court  in  Strickland  v. 
State,  137  Ga.  1,  72  S.  E.  260,  36  L  R.  A. 
(N.  S.)  115,  Ann.  Cas.  1913B,  323.  But  in  I 
any  event  we  shall  not  deal  with  the  qnef^- 
tlon  of  the  constitutionality  of  the  act  as 
affecting  the  plaintiff  in  error.  The  question 
as  to  whether  a  statute  Is  for  any  reason  con- 
stitutional win  not  be  certified  to  the  Su- 
preme Court,  when  a  determination  of  the  is- 
sues involved  can  be  reached  without  a  deoi- 
slon  involving  the  constitutionality  of  the 
law  In  question.  Wimberly  v.  Georgia  South- 
ern A  Florida  R.  Co.,  6  6a.  App.  263,  63  S- 
E.  29.  Nor  will  a  reviewing  court  pass  upon 
the  constitutionality  of  a  statute,  unless  ft 
appears  that  the  question  was  made  in  the 
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-ourt  below  and  passed  upon  by  the  trial 
judge.  Qriggs  t.  State.  ISO  Ga.  16,  60  S.  B. 

m. 

12]  2.  Tbe  court  charged  the  jury  that,  If 
they  believed  It  to  be  true  that  the  defendant 
picked  the  idstol  up  on  the  public  highway 
and  carried  It  on  his  person  to  his  home  (It 
lielng  conceded  that  the  defendant  had  no 
license),  he  would  be  guilty  under  the  law. 
As  was  said  by  Judge  Lumpkin,  In  delivering 
the  opinion  of  the  court  In  the  Strickland 
Case,  supra:  "The  act  forbidding  the  carry- 
ing of  pistols  without  a  license'  should  re- 
ceive a  reasonable  construcUoa."  Following 
this  ruling,  in  Ja(^son  v.  State,  12  6a.  App. 
427,  77  S.  E.  371,  thla  court  held  that  the 
statute  was  not  intended  to  prevent  the  man- 
ual possession  of  a  pistol  for  such  a  length 
of  time  as  was  necessary  to  examine  It  with 
a  view  to  Its  purchase,  nor  to  penalize  the 
act  of  one  who,  having  a  pistol  In  his  hand 
for  no  other  purpose  than  that  of  examina- 
tion, might  be  temporarily  called  aside  by 
some  one  who  wished  to  speak  to  him.  In 
the  present  case,  If  there  had  been  no  evi- 
dence but  that  In  behalf  of  the  state,  the 
Jury  would  have  been  warranted  In  convict- 
lag  the  accused.  But  the  defendant  made  a 
statement,  and  it  was  the  rt^t  of  the  Jury, 
If  they  saw  fit.  to  believe  that  statement.  If 
they  believed  It,  It  was  the  right  and  duty  of 
the  jury  to  apply  the  rule  of  reason  and  the 
test  of  reasonableness  to  the  circumstances 
under  which  the  accused  had  the  pistol  in 
bis  possession,  as  well  as  to  ascertain  wheth- 
er or  not  there  was  in  fact  any  Intent  to 
commit  a  crime.  The  chaise  of  the  trial 
Judge  practically  eUmlnated  tbe  defendant's 
statemmt  from  tbe  case,  and  was  a  holding 
tha^  as  a  matter  of  law,  one  has  do  right  to 
pick  up  a  pistol  lying  in  the  public  road,  no 
matter  what  may  he  his  purpose  in  so  doing. 

TTnder  the  diarge  of  the  learned  trial 
Judge,  the  Jury  was  obliged  to  convict  the 
BccDsed.  ffrea  if  they  believed  the  defend- 
ant's statement  The  (pinion  of  the  Judge 
who  presided  in  this  case  is  entitled  to  great 
»nBidention,  becanse  he  is  not  only  an  up- 
right magistrate,  without  fear  and  without 
r^iroadi,  bnt  be  is  also  a  most  erudite  Jurist; 
but  still  we  cannot  oincur  In  the  view  of  the 
statute  as  presented  In  the  inBtmctlon  above 
quoted.  As  has  been  several  times  pointed 
oat  by  this  court  (and  the  fact  is  aUm  re- 
ferred to  by  Justice  Lumpkin  in  the  Strick- 
land Case,  supra),  the  tale  of  pistols  in  this 
state  is  not  unlawful.  There  was  a  time 
when  it  was  illegal  to  sell  pistols  In  Georgia, 
bat  that  law  was  repealed.  It  must  be  as- 
sumed that  the  Legislature  was  cognisant 
of  the  history  of  prior  legislation  upon  this 
nibject  at  the  time  the  act  of  1910  (Acts 
191^  p.  134)  was  passed.  In  the  opinion  of 
ttw  majority  of  the  Supreme  Court,  the  Leg- 
islature did  not  intend  to  prevent  the  car- 
riage or  delivery  of  a  pistol  from  the  place 
of  sale  to  the  home  of  the  purchaser.  The 


purpose  of  the  carrying  must  be  taken  Into 
consideration,  and  there  must  be  some  Indi- 
cation that  the  carrying  Is  more  or  less  ha- 
bitual. Jackson  v.  State,  supra.  Of  course, 
it  would  never  do  to  hold  otherwise  than 
that  evidence  of  carrying  on  one  occasion 
would  be  sufficient  to  authorize  the  conclu- 
sion that  the  accused  habitually  carried  the 
pistol  identified  by  proof  as  having  been  car- 
ried on  that  occasion,  without  a  license.  But 
we  are  not  prepared  to  hold  that.  If  In  any 
case  It  should  plainly  appear  that  the  carry- 
ing was  a  mere  temporary  Incident,  due  to 
an  emergency  of  some  kind,  or  absolutely  nec- 
essary for  the  transportation  of  the  property 
and  its  preservation,  or  to  prevent  a  breach 
of  the  peace — ^perhaps  a  homicide — one  who 
could  show  a  good  reason  for  not  taking  out 
a  license,  in  the  f&ct  that  he  bad  neret  own- 
ed a  pistol,  should  be  subjected  to  punish- 
ment for  failure  to  take  out  a  license. 

£)]  8.  In  the  offense  of  carrying  a  pistol 
without  taking  out  the  license  required  by 
law,  as  in  every  other  act  denounced  by  law 
as  criminal,  the  culpability  of  the  accused 
must  be  determined  by  the  intent  with  which 
the  act  was  done.  True,  as  a  general  rule, 
the  law  supplies  proof  of  Intent  by  the  pre- 
sumption that  every  person  Intends  the  legit- 
imate consequences  of  his  act;  but  this  pre- 
sumption may  be  rebutted,  either  by  the 
evidence  in  the  case  or  the  defendant's  state- 
ment, if  the  Jury  see  proper  to  believe  It. 
To  constitute  a  crime,  not  only  must  an 
act  be  done  which  Is  forbidden  by  law,  but 
there  must  be  <q)eratlng  in  addition  to  this 
and  In  the  act  itself  an  intention  to  vio- 
late the  law,  or  criminal  negligence.  It  is 
elementary  that  there  must  be  *'a  union 
or  Joint  operation  of  act  and  intention,  or 
criminal  negligence,"  to  constitute  a  crime. 
Having  proved  the  commisrion  of  an  act 
forbidden  by  law,  the  legal  presumption  that 
the  apparent  violation  of  the  law  was  will- 
ful and  intentional  fortifies  the  prosecution, 
and  completes  the  case  in  behalf  of  the 
state.  But  this  does  not  preclude  the  possi- 
bility of  the  defendant's  showing  that  he  had 
no  Intention  of  riolatlng  the  law.  Especial- 
ly is  this  true  In  those  cases  where  the  grava- 
men of  tlie  otTense  consists  In  the  particular 
Intention  with  which  the  act  was  done.  In 
all  such  cases  the  question  of  the  Intention 
is  one  wholly  for  the  jury. 

We  are  of  the  opinion  that  tbe  same  rule 
should  be  applied  in  a  case  such  as  this, 
where  the  gravamen  of  tiie  offense  Is  the 
failure  to  obtain  permission  to  do  the  act 
which,  if  the  legal  requirements  had  been 
complied  with,  would  have  been  permissible. 
In  other  words.  If  the  defendant  In  the  pres- 
ent case,  being  over  18  years  of  age,  had  ap- 
plied for  a  license  and  had  compiled  with 
the  other  statutory  requirements,  he  could 
have  obtained  on&  Had  he  obtained  the 
license,  his  carrying  the  pistol  would  not 
have  been  Illegal.   Can  It  be  said  that.  If 
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the  Jury  are  Batiafied  from  tUe  dream  stances 
that  tbere  was  no  reason  why  he  should  hare 
taken  out  a  license  to  carry  a  pistol,  he 
should  be  punished,  forsooth,  because  he  had 
not  obtained  a  license?  In  forbidding  per- 
aona,  other  than  those  excepted  from  the 
operation  of  the  act,  to  carry  pistols  with- 
out first  obtaining  a  license,  It  must  be  as- 
sumed that  the  Legislature  had  In  mind  one 
who  Intended  to  carry  a  pistol.  If  one  in- 
tends to  carry  a  pistol,  and  does  carry  It, 
without  obtaining  a  license,  he  is  guilty  of 
a  violation  of  the  law  now  In  question;  but 
If  one  who  has  not  obtained  a  license,  for 
the  reason  that  he  has  never  intended  to  car- 
ry a  pistol,  is  forced  by  some  exigency  (the 
stress  of  which  the  Jury  is  to  consider  as 
Illustrative  of  hla  intaitlon)  to  remove  a 
pistol  from  an  unsafe  to  a  safe  place,  or  to 
prevent  Its  unlawful  use,  the  accused  should 
not  be  convicted.  It  la  in  every  case  for  the 
Jury,  from  the  circumstances  of  the  case, 
to  determine  whether  the  accused  Intended 
to  carry  a  pistol  without  obtalolog  a  license. 
Of  course,  if  nothing  more  appeared  than 
that  he  had  carried  a  pistol  and  had  not 
obtained  a  license,  or  if  it  appeared  that  the 
«xlgency  was  not  such  as  satisfactorily  to 
negative  the  assumption  that  the  pistol  car- 
rier Intended  to  violate  the  law,  the  accused 
would  properly  be  convicted.  But  if,  on 
the  other  band,  the  defendant,  either  by 
proof  or  by  his  statement.  If  credible,  rebuts 
the  presumption  of  criminal  Intention  aris- 
ing from  proof  that  he  carried  the  pistol, 
an  acquittal  would  be  authorized. 

[4]  4.  One  who  finds  a  pistol  on  a  public 
road  and  carries  It  to  his  home,  solely  for 
the  purpose  of  safekeeping,  until  the  pistol 
Is  called  for  by  Its  owner,  is  not  guilty  of 
a  violation  of  the  act  prohibiting  the  carry- 
ing of  pistols  without  a  license,  and  it  Is 
error  to  Instruct  the  Jury  that  under  such  a 
state  of  facts  they  should  convict  the  accus- 
ed. And  for  this  reason.  In  our  opinion,  It 
was  error  to  tell  the  Jury  they  were  by  law 
required  to  convict  the  accused,  regardless 
■of  his  statement  Of  course.  It  can  never  be 
known  whether  or  not  the  Jury  would  have 
believed  the  defendant's  statement;  but  they 
nUght  have  believed  It;  and  if  It  is  the  truth 


of  the  case,  the  defendant  was  not  guilty, 
although  be  had  not  paid  the  license  required 
by  law,  because  there  never  was  a  time 
when  he  bad  carried  or  Intended  to  carry 
a  pistol  within  the  true  meaning  and  reason- 
able Intendmoit  of  the  act  of  1910. 

The  word  "carry"  sometimes  involves  the 
idea  of  haMtude,  and  as  pointed  out  in  the 
Jackson  Case,  supra,  there  must  be  more 
than  a  mere  temporary  handling  of  the  pistol 
to  constitute  the  ofCense  defined  In  the  act 
of  1910.  When  we  consider  the  Intention  o( 
the  Legislature  In  passing  this  statute,  as 
well  as  the  ruling  of  the  Supreme  Court  io 
Modesette  v.  State,  116  6a.  682,  41  S.  R  992, 
in  which  It  was  held  that  one  who  cornea 
into  possession  of  a  pistol  at  a  public  gather- 
Ing  is  not  guilty  of  carrying  the  weapon  to 
the  gathering  (which  ruling  was  followed  la 
Culberson  v.  State,  119  Oa.  805,  47  S.  B.  173, 
and  Amorous  v.  State,  1  Ga.  App.  313,  57 
S.  E.  999),  and  bear  in  mind  the  reasoolns 
in  the  Strldiland  Case,  supra,  and  the 
authorities  therein  cited,  especially  Hill  r. 
St^te,  63  Ga.  472,  it  Is  apparent  that  tb« 
right  to  carry  arms  guaranteed  by  the  Consti- 
tution (the  exercise  of  which  may  be  regulat- 
ed, but  cannot  be  prohibited)  is  one  of  habi- 
tude^ That  this  la  true  has  been  nnlversall? 
admitted  in  those  rulings  in  which  It  was 
held  that  the  proof  of  concealment  of  a  pistol 
for  but  a  moment  was  sufficient  to  autliorize 
conviction,  because  It  was  necessary  thut  one 
who  carried  a  pistol  shonld  have  the  habit 
of  carrying  It  openly  and  fully  exposed  to 
view,  so  that  one  having  his  person  in  view 
would  at  all  times  know  that  the  pistol  car- 
rier was  armed.  Certainly  the  grant  of  a 
license  for  a  designated  term  Involves  the 
thought  that  the  applicant  for  the  license  In- 
tends to  obtain  the  right  to  carry  a  pistol 
(though  openly)  as  often  aa  he  desires  during 
the  life  of  his  license  and  to  legalize  the 
habit  (If  he  has  the  habltil  of  carrying  the 
pistol.  For  this  reason,  the  statement  of 
the  accused  Chat  he  did  not  own  a  pistol, 
and  did  not  intend  to  violate  the  law,  If  cred- 
ible to  the  Jury,  was  of  such  legal  signifi- 
cance that  the  Jury  should  have  been  permit- 
ted to  at  least  consider  it. 

Judgment  reversed. 
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She  parte  ItASSBBL. 

8TATB  T.  UASSICa 

(Supreme  Court  of  South  Carolina.    May  24, 
1918.    Rehearing  Denied  Aag.  29, 

1.  HaBBAB    GOBFCB    (I  82*)— SOOFX    OF  IN- 

Legblation  aa  to  extradition  being  within 
the  power  ot  Congress,  its  statutes  are  para- 
mount to  state  Constitutions  and  statutes,  and 
all  that  a  state  court  can  do  under  habeas  cor- 

Eus  bT  one  held  under  an  extradition  warrant 
I  to  determine  whether  the  conditionB  of  the 
federal  Constitation  and  atatntes  have  been 
complied  with. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pos.  Gent  Dig.  81  81,  83,  87-96 ;  Dec.  Dig.  | 
92;*  Extradition,  Cent  Dig.  i  45.] 

2.  Habeas  Coaptrs  ({  110*)— Bail  P^nDina 
Final  Heabiho. 

Ordinaril;  bail  may  be  granted  pendiiMC  a 
final  hearing  in  habeas  corpua  proceedings ;  bat 
where  the  prisoner  is  held  for  extradition,  bail 
should  not  be  allowed,  if  the  federal  law  has 
been  complied  with,  as  it  muat  be  presomed  the 
state  extraditing  will  accord  the  prisoner  all 
his  legal  rights,  though,  If  the  law  has  not  been 
complied  with,  the  prisoner  may  be  released  ab- 
soiutelj  or  on  ball. 

[Ed.  Note.— For  other  cam,  see  Habeas  Cor- 
pas,  Gent  Dig.  S  98 ;  Dee.  D^.  1 110;*] 

3.  Habeas  Cobpits  (1  82*)— Scopb  of  Ih- 
quiBT— ExTBAomoii  Pboceediitgs. 

In  habeas  corpus  proceedings  the  court  may 
determine  whether  the  prisoner  is  subject  to 
extradition  under  the  federal  statute,  as  wheth- 
er be  ia  the  person  charged,  whether  he  is  a 
fugidve  from  Justice,  whether  he  was  in  the 
demanding  state  when  the  offense  was  commit- 
ted, and  wliether  the  act  charged  was  a  crime  in 
the  demanding  state ;  but  the  court  cannot  in- 
quire into  the  motlTC  of  the  extradition  or  the 
merits  of  the  case. 


[E!d.  Note.— For  other  cases,  see  Habeas  Cor- 


4.  EbKTKADITION  (|  89*>— YALIDXTT  OF  RBQUI- 
SinON— PBKSTTHPTIOir. 

When  extradition  papers  are  regular  on 
their  face,  every  Intendment  is  in  favor  of  their 
validity,  and  the  burden  is  on  the  prisoner  to 
show  Uiat  the  statutes  have  not  been  complied 
with. 

(Ed.  Note.— For  other  cases,  see  Extradition, 
Cent  Dig.  ^  45,  46 ;  Dec.  Dig.  «  39.*] 

5.  Habeas  Cobfus  (S  110*)— Scopb  of  In- 

qUlHT— EXTEAOniON. 

That  the  pristmer  was  held  for  extradition 
for  ft  crime,  but  was  guilty  of  no  moral  wrong, 
and  the  proaeention  was  a  hardship,  and  insti- 
tuted to  collect  a  debt,  and  the  Governor  of 
another  state  had  refused  extradition,  did  not 
show  that  the  statutes  had  not  been  complied' 
wttb.  and,  die  extradition  papers  being  regular 
on  thdr  face,  the  court  erred  in  admitting  the 
prisoner  to  bail  pending  hearing  in  habeas  cor- 
pus. 

[Ed.  Note.— For  other  cases,  see  Habeas  Oor- 
poa.  Cent  Dig.  $99;  Dec.  Dig.  {  110.*] 

&  Habeas  Corfds  <|  8S*)— Etideitci:— Ex- 

TBADXnOV  ftoOKBDINOS. 

It  was  error  to  admit  as  evidence  in  a  ha- 
beas corpus  proceeding  an  affidavit  of  a  private 
individual  stating  that  the  Governor  told  him 
that  AD  extradition  reqnisition  bearing  the  Gov- 
ernor's <^dal  sigiiatnre  and  the  great  seal  of 
the  Btata  had  not  been  signed  by  ue  Governor. 

[Ed.  Note.— For  other  eases,  see  Habeas  Cor- 
pus, Cent  Dig.  H  77,  78;  Dec  Dig.  |  8S.*] 


7.  Habeas  Gobpub  (|  88*>— BriDBiroB— Bz- 

TKADmON  PaPEBS. 

Telegrams  in  relation  to  extradition  pro- 
ceedings between  the  Governors  of  the  two 
states,  indicating  withdrawal  of  the  requisition, 
which  were  considered  on  the  preliminary  hear- 
ing In  habeas  corpus  without  objection,  were 
properly  considered  on  the  final  hearing. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  §g  77,  78;  Dec  Dig.  g  85.*] 

8.  Habeas  Corpus  ({  110*)— Bblbabb  on 
Baii^Failubb  of  Pbisoiteb  to  Apfxab  at 
Final  Heabinq. 

If,  pending  final  bearing  In  habeas  corpus 
proceedings,  the  prisoner  is  released  on  bail, 
and  he  fails  to  appear,  his  bail  will  be  forfeited, 
and  the  inquiry  Into  the  legality  of  the  arreat 
be  deemed  abandoned,  unless  he  can  give  a  legal 
excuse,  the  acceptance  of  which  is  in  the  discre- 
tion of  the  court 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus. Gent  Dig.  S  99 ;  Dea  Dig.  S  110.*] 

Ai^wal  from  Common  Pleas  Circuit  Court 
of  Spartanbnrr  County;   Thos.  S.  Sease, 

Judge. 

Proceedings  In  habeas  corpna  by  W.  J. 
M&sse&  From  an  ctAet  dlaoliarglng  him  from 
custody,  the  State  appeals.  Beversed,  with 

directions. 

Attorney  General  Frierson,  H.  S.  Stokea, 
of  Nashville,  Teim.,  and  NlchoUs,  ft  Nlcholls, 
of  Spartanburg,  for  the  State.  Sanders  ft 
De  Pass,  C.  G.  Wyche,  and  John  Gary  Brans, 
all  of  Spartanburg,  for  respondent 

WOODS.  J.  The  petitioner,  W.  J.  Massee, 
was  arrested  by  sheriff  of  Spartanburg  coun- 
ty under  the  mandate  of  his  excellency  Cole 
L.  Blease,  Governor  of  South  Carolina,  is- 
sued on  the  26th  day  of  July,  1912,  1b  ac- 
cordance with  a  requisition  from  his  excel- 
lency Ben  W.  Hooper,  Goveruor  of  Tennes- 
see. On  the  same  day,  upon  the  application 
of  Massee,  Hon.  T.  S.  Sease,  circuit  judge. 
Issued  a  writ  of  habeas  corpus  returnable  In 
the  afternoon  of  that  day.  The  sheriff  made 
return  to  the  writ:  "That  W.  J.  Massee  is 
held  in  my  custody,  under  telegram  from 
Governor  Cole  L.  Blease  and  warrant  Issued 
by  Magistrate  A  H.  Klrby,  charged  with 
making  threats  and  using  duress  to  induce 
Robert  Williams  to  dismiss  an  action  in  Unit- 
ed States  Court"  The  record  contains  this 
statement  of  the  proceedings  before  Judge 
Sease:  "Counsel  for  the  petitioner  then 
moved  that  the  petitioner  be  admitted  to 
ball  pending  the  hearing  of  the  foregoing 
writ  Counsel  for  the  state  objected  on  the 
ground  that  the  statutory  four  days'  notice 
had  not  been  given.  This  objeiitlon  was 
overruled,  and  his  honor  passed  the  following 
order  admlttii^  Massee  to  bidl,  his  honor 
ruling  and  holding  that  appellant  was  en- 
titled to  four  days'  notioe,  but  that  he  would 
admit  the  petitioner  to  ball  in  the  mean- 
time." Accordingly,  an  order  was  made  that 
Massee  be  dlsdiarged  from  custody  on  giving 
t^nd  In  the  snm  of  910,000,  conditioned  for 
his  appearance  before  Judge  Sease  on  the 
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27th  day  of  JvSy,  1912.  TbB  bond  waa  made^ 
and  Maaaee  was  discharged.  In  the  mean- 
time, on  tbe  26th  of  Jnly.  Governor  Bleaae^ 
havlnc  recelTed  a  tenegnm  signed  Oot< 
emor  Hooper  statiiv  tliat  the  reqtddtlon 
had  been  signed  by  mistake  and  was  re- 
voked, rettuested  Judge  Seaae  to  contlnne  the 
bearing  until  OoTemor  B.oapa'a  telegram 
could  be  autlienticated  under  the  seal  of  the 
state  of  Temiessee.  An  order  waa  according- 
ly made  poBl2>onii«  the  hearing  until  Oie  7th 
of  August,  and  requiring  Maaaee  to  aKwar  in 
person  b^re  Judge  Seaae  on  die  7th  of 
Aivnst  at  10:S0  In  the  forenoon,  und  contin- 
ning  the  bond  In  fdree  untU  that  timft  In 
passing  this  order,  Seaae  cfnuldared, 

without  ohJecUon  of  couuel,  the  tdegnim  of 
GovCTor  Blease  to  him,  the  telegram  of  Got- 
emor  Hooper  to  OoTemor  Bleaae^  and  a  tele- 
gram from  Jamea  B.  Goz,  Bsq.,  of  Sbox- 
ville,  to  Maasee  stating  that  GoTomor  Hoop- 
er had  promised  to  revoke  the  requisition. 

Uasaee  did  not  appear  on  tbe  7th  of  Au- 
gust; pleading  Illness  as  an  excuse,  and  his 
oonnsd  presented  a  paper,  purporting  to  be 
signed  1^  Hasaeei  waiving  his  right  to  be 
present  at  the  habeas  corpus  proceedings. 
Counsel  for  the  state  of  Tennessee  objected 
to  the  heuii^  In  the  absence  of  the  petition- 
er on  Uie  grounds  **(a)  that  the  bond  was 
conditioned  upon  the  personal  appearance  of 
the  petitioner,  W.  J.  Masaee,  before  hla  hon- 
or, and.  upon  the  failure  of  the  petitioner  to 
enter  his  appearance  In  person,  the  condition 
of  the  bond  was  broken ;  (b)  that  In  a  habeas 
corpus  proceeding  In  whldi  ex  vl  termini  and, 
aa  the  law  directs,  the  body  of  the  petitioner 
mnat  be  brought  into  court,  tile  personal  ap- 
pearance of  tbe  petitioner  waa  a  duty  and  not 
a  personal  right  which  could  be  waived." 
Overruling  these  objections,  Judge  Sease  pro- 
ceeded with  the  hearing,  and  admitted  for 
hia  consideration  in  tlie  matter  the  telegram 
from  Governor  Hooper  to  Governor  Blease 
purporting  to  revoke  the  reaulsltion,  tbe  tA- 
egram  from  James  B.  Cox,  Esq.,  to  ICassee 
stating  that  Governor  Hooper  had  promised 
to  revoke  the  requisition,  and  an  hffldavlt  of 
W.  D.  HcN^  to  the  ^ect  that,  In  a  conver- 
sation with  him,  Governor.  Hooper  gave  his 
reasons  for  reinstatli^  the  requisition,  and 
stated  that  he  did  not  previously  sign  tbe 
requisition. 

In  overruling  the  objection  to  all  these  doc- 
uments made  on  the  ground  that  they  were 
mere  hearsay,  and  that  tbe  formal  requisition 
of  the  Governor  of  a  state  was  not  subject  to 
collateral'  attack  In  this  manner,  and  that 
counsel  were  taken  by  surprise,  and  had  no 
opportunity  to  meet  the  statements  of  the 
affidavits  of  McNeil,  Judge  Sease  held  "that, 
as  such  bad  been  introduced  before  him,  and 
considered  by  him  when  he  passed  tbe  order 
extending  the  time  for  the  hearing,  they  were 
already  in,  and  would  be  considered  by  him, 
jas  they  were  referred  to  In  an  order  previous- 
ly passed  by  him  In  this  matter."  Oounsel 
for  the  prosecution  then  produced  a  telegram 


from  Governor  Hooper  to  Govccnor  Blease, 
dated  July  26,  191^  withdrawing  tbe  mes- 
of  the  6ay  before  purporting  to  revoke 
the  requisition. 

tjptm  this  showing  after  argumoit.  Judge 
Sease  made  the  following  findings  and  judg- 
ment: **(D  That  tbe  requisition  is  Irregular 
oa  Its  fiwe,  and  not  In  confonnlty  with  Oie 
act  of  Congress  relating  thereto.  In  that  no 
copy  of  tiie  Indictment  found  Iqr  the  courts 
of  Tennessee,  as  required  by  law,  was  pro- 
duced; (2)  I  find,  as  a  matter  of  fact,  that 
the  requisition  was  not  authorized  by  the 
Governor  of  Tennessee,  but  the  same  was  Is- 
sued without  authority,  and  is  therefore  null 
and  void.  It  la  therefore  ordered  and  ad- 
judged that  the  prisonra-,  W.  J.  Uassee,  be 
discharged  from  the  custody  of  the  sheriff, 
and  hia  reoogniiance  canceled  €t  record,  and 
that  he  be  allowed  to  go  hence  without  de- 
lay.- 

Tbe  validity  of  the  requlflUlon  ftom  tbe 
Governor  of  Tennessee  depends  on  whether 
the  papers  transmitted  by  him  to  Governor 
Blease  were  made  out  as  required  tqr  tbe 
federal  statute,  and  we  think  that  Judge 
Sease  was  clearly  In  error  in.  holding  that 
they  were  on  their  ftice  Irregular  and  de- 
fective. The  statute  provides:  ''Whenever 
the  executive  anthori^r  of  any  state  or  ter- 
ritory demands  any  person  aa  a  fugitive 
fnKO  Justice,  of  the  executive  antliorlty  of 
any  state  or  territory  to  which  such  person 
has  fted,  and  produces  a  copy  of  an  Indict- 
ment found  or  affidavit  made  before  a  mag- 
istrate of  any  state  or  territory,  chafing  the 
person  demanded  of  having  committed  tree- 
son,  felony,  or  other  crime,  certified  as  au- 
thentic by  tile  Governor  or  clilef  mi^trate 
of  the  state  or  territory  from  whence  the 
person  so  charged  has  fled.  It  shall  be  the 
duty  of  the  executive  authority  of  the  state 
or  territory  to  which  such  person  has  fled  to 
cause  him  to  be  arrested  and  secured,  and  to 
cause  notice  of  the  arrest  to  be  ^ven  to  the 
executive  authority  making  such  demand,  or 
to  the  agent  of  such  authority  appointed  to 
receive  the  fngttive,  and  to  cause  the  fus^tive 
to  be  delivered  to  such  Agent  when  he  shall 
appear."  BevlBed  Statutes  of  United  States. 
I  6278.  The  objection  sustained  was  that  no 
copy  of  tbe  indictment  found  by  the  courts 
of  Tennessee  was  produced.  The  record  be- 
fore us  shows  that  the  copy  of  an  Indictment 
charging  a  crime  under  tbe  laws  of  the  state 
of  Tennessee  was  attached  to  the  requtsitioo, 
and  certified  therein  by  Governor  Hooper  to 
be  authentla  The  objection  that  the  certifi- 
cate of  the  clerk  of  the  circuit  court  stated 
that  the  paper  purporting  to  be  an  indict- 
ment was  a  copy  of  the  minutes  of  the  court, 
and  not  of  the  Indictment,  has  no  founda- 
tion. Even  under  the  strictest  verbal  test, 
the  certificate  can  bear  no  other  construc- 
tion than  that  the  Indictment  appears  In  the 
minute  book,  and  that  the  Indictment  It- 
s^f,  not  tbe  minute  book,  was  on  file  In  tbe 
clerk's  offlcei.  There  can  be  no'  doubt  that 
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the  Kgnlsltlon  papers  were  on  their  face 
regular  In  every  respect. 

[1]  The  assigned  error  next  In  segaence  Is 
the  admission  of  the  petitioner  to  ball  pend- 
ing the  bearing,  wlthoat  notice  to  the  attor- 
neys representing  the  prosecntlou.  Jhe  ques- 
tion made  Is  not  now  a  practical  one,  for  the 
bail  bond  was  taken,  and  the  petittoDer  re- 
leased, and  It  would  be  Impossible  for  ftda 
court  to  restore  the  status  existing  before  the 
bond  was  takoL  Bnt  fdnce  the  point  is  Im- 
portant, we  may  state  onr  views  of  it  Leg- 
islation in  respect  to  extradition  of  fugitives 
from  one  state  to  another  being  within  the 
powor  of  Congress,  the  regulations  fixed  by 
federal  statutes  are  paramount  to  state  Con- 
Btitutions  and  statutifs,  and  all  that  a  state 
court  can  do  under  habeas  corpus  proceed- 
ings is  to  determine  whether  the  conditions 
prescribed  by  the  federal  Constitution  and 
statutes  have  been  compiled  with.  If  they 
bave  not,  the  court  may  release  absolutely 
or  on  ball,  according  to  its  discretion. 

[2]  The  general  rule  In  habeas  corpus  pro- 
ceedings is  w^  established,  that  pending 
a  final  hearing  the  judge  or  court  may  ad- 
mit to  baa  BartiH  t.  Cllae,  TO  U.  S.  400, 
20  U  Ed.  383;  In  re  Kaine,  14  How.  134. 
14  U  Ed.  345.  Bnt  extradition  laws  are 
enacted  on  the  presumption  that  the  state 
making  the  demand  will  accord  to  the  fu- 
gitive his  right  to  ball  and  all  other  1^1 
rights,  and,  when  It  la  remembered  that  the 
power  of  the  court  or  judge  under  habeas 
corpus  is  necessarily  limited  to  the  Inquiry, 
whether  the  conditions  of  the  federal  laws 
have  been  met,  it  seems  obvious  that  ball 
should  not  be  allowed  pending  the  hearing, 
unless  some  departure  from  the  federal  law 
has  been  made  to  appear.  On  this  point 
the  reasoning  of  the  Supreme  Court  of  the 
United  States  on  the  subject  of  international 
extradition  applies  with  equal  force  to  state 
extradition.  In  Wright  v.  Henkel,  190  U.  S. 
40,  23  Sup.  CL  781,  47  L.  Ed.  948.  Chief  Jus- 
tice Fuller  said:  "The  demanding  govern- 
mmt,  when  it  has  done  all  that  the  treaty 
and  the  law  requires  it  to  do,  is  entitled  to 
the  delivery  of  the  accused  on  the  issue  of 
the  proper  warrant,  and  the  other  govern- 
ment Is  under  obligations  to  niake  the  sur- 
render— an  obligation  which  It  might  be  Im- 
possible to  fulfill  if  release  on  bail  were  per- 
mitted. The  enforcement  of  the  bond,  if  for- 
feited, would  hardly  meet  the  International 
demand,  and  the  regaining  of  the  custody 
of  the  accused  obviously  would  be  surround- 
ed with  serioas  embarrassment  And  the 
same  reasons  which  induced  the  language 
used  in  the  statute  would  seem  generally  ap- 
plicable to  release  pending  examination." 
Ex  parte  Wall,  84  Miss.  78S,  88  South.  628; 
Ex  parte  Hobbs.  82  Tex.  Cr.  B.  S12,  22  S.  W. 
1035,  40  Am.  St  R^.  '^2;  In  re  Foye,  21 
Wash.  260,  57  Pac.  825;  19  Cyc.  06. 

[I]  Bnt  nnd^  habeas  corpus  proceedings 
the  courts  may  inquire  whether  the  prisoner 
really  fUla  vnOer  the  onuUtloiui  of  the  fed- 


eral statute  that  is,  whether  he  is  subject 
to  extradition.  For  example,  th^  may  as- 
certain whether  the  prisoner  Is  the  parson 
charged,  whether  he  is  a  fugitive  from  Jus- 
tice, whether  the  papers  show  that  he  was 
in  the  demanding  state  at  the  time  the  of- 
fense was  committed,  and  whether  the  act 
charged  was  a  crime  against  the  laws  of 
the  demanding  state;  but  judldal  Inquiry 
cannot  extend  to  the  motive  of  the  proceed- 
ings. The  Supreme  Court  of  the  United 
States,  in  Bobb  v.  GonnoUy,  111  U.  S.  624, 
4  Sup.  Ot  644.  28  L.  Ed.  642,  declared  the 
power  of  the  state  courts  to  Inquire  under 
the  writ  of  habeas  corpus  whether  the  stat- 
utes of  the  United  States  hare  be^  compiled 
with,  using  this  language:  "What  we  de- 
cide— and  the  present  case  requires  nothing 
more — ^is  that  so  far  as  the  Constitution  and 
laws  of  the  United  States  are  concerned.  It 
Is  competent  for  the  courts  of  the  state  of 
California,  or  for  any  of  her  Judges  having 
power  under  her  laws  to  Issue  writs  of  ha- 
beas corpus,  to  determine,  upon  writ  of  ha- 
beas corpus,  whether  the  warrant  of  arrest 
and  the  delivery  of  the  fugitive  to  the  agent 
of  the  state  of  Oregon  where  in  conformity 
with  the  statutes  of  the  United  States,  if 
so,  to  ranand  him  to  tihe  custody  of  the  agent 
of  the  state  of  Or^ion." 

In  Fearce  v.  Texas,  156  U.  S.  SU,  16  Sup. 
Ct  116,  89  L.  Ed.  164,  the  court  aivroved  of 
the  action  of  the  courts  of  the  asylum  state 
in  leaving  to  the  courts  of  the  demanding 
state  Oie  protection  of  tiie  prisoner  in  bis 
constitutional  rights. 

In  Hyatt  v.  New  Tork,  188  U.  &  681,  28 
Sup.  Ct  466,  47  L.  Ed.  667,  It  was  held  that 
the  court  might  discharge  the  prisoner  when 
It  appeared  on  the  face  of  the  extradition 
papers  that  he  was  not  In  the  demanding 
state  at  the  time  the  crime  was  committed; 
but.  In  Munsey  v.  Clough,  196  U.  S.  364,  26 
Sup.  Ct  282,  49  L.  Ed.  616.  the  court  said: 
"But  the  court  wUl  not  discharge  a  defend- 
ant arrested  under  the  Governor's  warrant 
where  there  is  merely  contradictory  evidence 
on  the  subject  of  presence  In  or  absence  from 
the  state,  as  habeas  corpus  is  not  the  proper 
proceeding  to  try  the  question  of  alibi,  or 
any  question  aa  to  the  guilt  or  Innocence  ot 
the  accused." 

The  court  held,  in  Pettlbone  v.  Nichols,  203 
U.  S.  102,  27  Sup.  Ct  111,  61  L.  Ed.  148,  7 
Ann.  Oas.  1047,  that  the  inquiry  in  habeas 
corpus  whether  the  prisoner  was  a  fugitive 
from  justice  could  not  extend  to  an  inquiry 
Into  his  guilt  or  Innocence,  saying  that:  The 
constitutional  and  statutory  provisions  re- 
ferred to  were  baaed  upon  the  theory  that 
as  between  the  states,  the  proper  place  for  the 
inquiry  Into  the  question  of  the  guilt  or  in- 
nocence  of  an  alleged  fugitive  from  Justice 
is  In  the  courts  of  the  state  where  the  of- 
fense Is  charged  to  have  been  committed." 

In  Pierce  v.  Oreecy.  210  U.  S.  887.  28  Sup. 
Ot  714^  62  L.  Ea  1113,  Mr.  Justice  MOody 
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lays  down  ttw  Umltatiaii  of  llie  juffidal  pow- 
er Inonlrr  In  taabeaa  corpus  In  this  Un- 
gn^:  mos  court  In  tbe  cases  already  di- 
ed has  said,  somewhat  raguely,  bnt  with  as 
much  precision  as  the  sabject  admits,  that 
the  In^tmeat,  In  ordw  to  constttnte  a  snflU 
<dm.t  charge  of  crime  to  warrant  Interstate 
extradition,  need  show  no  more  than  that 
the  aocnsed  was  sabstantially  charged  with 
crime.  TtOa  Indictment  meets  and  sarpwses 
that  standard,  and  is  enoni^  It  more  were 
recmlred.  It  woold  Impose  upon  courts,  In  the 
trial  of  writs  of  habeas  corpus,  the  duty  of 
a  critical  eramtnatlon  of  the  laws  of  states 
with  whose.  Jwispmdence  and  criminal 
procedure  they  can  have  only  a  general  ao* 
qualntance.  Such  a  duty  would  be  an  In- 
tolerable bnrdoi,  certain  to  lead  to  errors 
In  decision.  Irritable  to  tlw  inst  iwlde  of  the 
states  and  tenitful  of  misearrli^eB  of  Justice. 
The  duty  ought  not  to  be  assumed,  unless  it 
la  plainly  required  the  Constlti^n,  and, 
in  our  oidnlon,  there  Is  nothing  In  the  letter 
or  the  a^ilt  of  that  instrument  whldi  re- 
quires or  permits  Its  performance.** 

These  statecoentB  of  the  principle  InrolTcd 
by  the  tribunal  to  whose  authority.  In  ques- 
tions of  this  Und,  all  other  courts  must  yldd, 
none  made  dear  the  principle  that  the  au- 
thority of  the  courts,  in  extradition  proceed- 
ings, does  not  extend  to  Inquiry  into  the  mo- 
tive, or  into  the  merits  of  the  case  in  any  re- 
spect The  Suprone  Gonrt  of  this  state  and 
other  state  courts  of  high  authority  have  ex-  i 
pUcitly  laid  down  the  same  limitation. 

In  Ex  parte  Swearlngen,  13  S.  G.  74,  Mr.  | 
Justice  Mclver,  with  his  usual  force  and ; 
clearness,  thus  states  the  rule:  "It  seems  to  i 
us  that  the  true  rule  is  that  when  a  requlsi-  , 
tlon  comes  to  the  Governor  of  this  state  for 
any  person  found  in  this  state,  which  shows 
upon  its  face  that  all  the  requirements  of  i 
the  act  of  Congress  have  been  complied  with,  { 
it  Is  the  duty  of  the  proper  authorities  of 
this  state  to  recognize  the  statements  of 
fact  made  therein  as  true,  and  to  surrender 
to  the  agent  of  the  state  making  the  demand 
the  person  demanded,  in  the  fullest  confi- 
dence that  he  will  receive  ample  Justice  at 
the  bands  of  the  authorities  of  such  state. 
The  very  fact  that  there  Is  no  mode  of  en- 
forcing the  performance  of  the  duty  Imposed 
upon  the  Governor  of  the  state  upon  which 
the  demand  is  made,  by  mandamus  or  other* 
wise  (Kentucky  v.  Dennison,  supra  [24  How. 
66,  16  L.  Ed.  717]),  malces  It  all  the  more  ob- 
ligatory that  he  should  be  scmpnlously  ex- 
act and  prompt  In  the  performance  of  such 
duty,  and  that  the  courts  should  not  lend 
their  aid  to  defeat  the  provlelons  of  the  Con- 
stitution so  essential  to  the  tnreservatlon  of 
that  good  will  which  ought  always  to  ndst 
between  sister  ststes,  by  demanding  more 
than  is  required  by  the  act  of  Congress."  In 
re  Sultan,  IIS  N.  0.  67.  20  S.  B.  375,  28  L. 
R.  A.  294.  44  Am,  St  Hep.  438;  Barrai^ 
V.  Baum,  103Ga.46S.80S.lB.6H6SAm. 


St  Bep.  118;  Slngletasi  States  42  South. 
281;  Bx  parte  Bdwarda^  SI  IOa  flSO.  44 
South.  827;  Bruyneel  v.  Wlea,  153  Iowa.  665, 
188  N.  W.  1067.  See,  also,  extended  note  S7 
Am.  Deo.  880  ;  21  Gyc  S2a 

[4]  AnothOT  estabUshed  and  obidons  prind- 
ifle  Is  that,  whoi  the  extradition  papers  are 
regular  <m  thdr  foce,  evecy  Intendm^it  is  to 
be  Indulged  In  ftivor  <rf  their  validity,  and 
the  burtoi  is  on  the  prlscmer  to  show  that 
some  one  of  the  conditions  of  extradition  pre- 
scribed 1^  the  statutes,  as  above  Indicated, 
have  not  been  met  Marbles  v.  Greecy,  215 
V.  S.68,80  Sup.Ct32.64Ii.Ed.02.  When 
the  prisoner  has  made  that  prima  fade  show- 
ing, the  court  or  Judge  Issuing  the  writ  may 
admit  him  to  ball  pending  the  flaal  hearing 
OD  (he  writ 

[I]  Applying  these  settled  rules,  tt  Is  per- 
fect^ deur  that  the  drcult  Ju^  erred  In 
admitting  the  prisoner  to  ball  pending  the 
final  hearing.  When  the  application  was 
made,  the  showing  before  the  Judge  consist- 
ed of  the  requlsltkm  papers  of  the  Govwnor 
of  Tmnessee,  and  the  mandate  of  the  Gov- 
ernor of  South  Candbui,  all  made  out  In  ac- 
cordance with  the  statute  and  the  verified 
petition  of  the  prlscmw.  This  petition  con- 
tained nothing  bnt  stat«nentB  that  he  Intend- 
ed to  show  that,  whUe  the  prisoner  had  vio- 
lated tiie  criminal  laws  of  Vmnesse^  he  was 
guilty  of  no  moral  wronft  that  the  prosecu- 
tion was  a  hardship  <m  Um,  that  It  was  In^ 
stituted  to  collect  a  debt,  and  that  the  Got> 
emor  of  Georgia  had  retosed  to  Issue  a  req- 
uisition. All  this  had  no  tendency  to  show 
that  the  extradition  statute  had  not  been 
complied  with,  and  therefore,  under  the  prin- 
ciples Just  t^BtttH  and  the  authorities  sustain- 
ing it,  furnished  no  ground  whatever  for 
the  dlsdiarga  of  the  prisoner  on  balL  This 
being  so,  the  law  required  that  the  petitioner 
should  be  remanded  to  the  custody  of  the 
sheriff  to  be  thereafter  surrendered  to  the 
state  of  Tomessee^  according  to  the  mandate 
of  the  Governor  of  the  state  of  South  Caro- 
lina, unless,  at  the  future  hearing,  ordered 
for  27tb  of  July,  a  successful  attack  should 
be  made  on  the -regularity  of  the  proceedinga 

It  was  further  contended,  on  appeal,  that 
the  circuit  Jtldge  erred  in  admitting  the  peti- 
tioner to  boll  without  four  days*  notice  to  the 
counsel  rQKresenting  the  prosecution.  Tbe 
state  statute  provided:  "When  it  appears, 
from  the  return  of  the  writ  or  otherwise, 
that  the  party  is  imprisoned  on  a  criminal 
accusation,  he  shall  not  be  dlschai^ed  until 
suffident  notice  has  been  given  to  the  At- 
torn^ General,  or  drcult  solldtor,  or  other 
attorney  acting  tot  the  stete^  that  he  may 
appear  and  object'  to  sudi  dlschai^  if  he 
think  fit"  We  are  not  now  concerned  with 
the  question  whether  a  Judge  may  not  grant 
ball  in  cases  of  emergency,  when  the  ^dsoner 


^Baported  in  tuU  la  the  Soatham  Rsportw, 
ported  as  a  memonadum  dtdiloa  nMunit  QplBioa 
la  UB  AU.  «S. 
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Is  CTtitled  to  ban.  under  Qie  OonsUtatlon,  as 
a  matter  of  coarse;  the  only  qnestlon  being 
as  to  the  amount  Here,  as  we  bare  seen, 
he  was  not  entitled  to  baU,  as  a  matter  of 
course,  but  only  when  a  prima  fade  showing 
of  noncompliance  with  the  reqoialtion  stat- 
ute should  be  made,  and  In  sncb  a  case,  while 
the  statute  does  not  prescribe  the  time,  its 
clear  import  Is  that  counsel  shall  have  suffi- 
cient notice  to  enable  th^  to  resist  the  ap- 
plication for  ball.  The  time  Is  In  the  discre- 
tion of  the  circuit  Judge ;  but  we  think  that 
there  Is  strrag  reason  for  the  position  that 
it  was  error  of  law  for  the  drcntt  Judge  to 
Krant  ball  to  a  prisoner  held  on  extradition 
proceedings,  against  the  objection  of  counsel 
Cor  the  prosecution,  on  a  few  hours*  notice. 
As  the  court  Is  not  unanimous  now  even  on 
that  point,  and  its  decision  Is  not  necessary 
in  this  case,  It  ia  left  undecided.  We  hold 
that  the  circuit  judge  was  In  error  when  he 
granted  ball,  because,  on  the  showing  before 
Mm,  the  petitioner  was  not  eutiUed  to  balL 

[I]  The  circuit-  judge  erred,  also,  la  ad- 
mitting as  evidence  to  impeach  the  requlsl- 
tlou  of  the  Governor  of  Tennessee,  solemnly 
made  over  his  official  signature  and  under 
the  great  seal  of  the  state,  mere  affidavits  of 
outside  persons,  to  the  effect  that  the  Gov- 
ernor of  Tennessee  had  told  them  tliat  he 
bad  not  signed  the  requisition.  No  argument 
or  authority  need  be  adduced  to  show  that 
such  a  method  of  impeaching  an  official  doc- 
ument is  not  only  contrary  to  the  rales  of 
evidence,  but  would  be  an  Intolerable  im- 
pugning by  the  judiciary  of  the  most  solemn 
communications  between  the  highest  execu- 
tives of  sovereign  states. 

[7]  On  the  other  hand,  the  circuit  Judge 
was  clearly  right  in  considering  the  telegram 
from  QoTemor  Blease,  and  that  from  Gov- 
ernor Hooper  to  Governor  Blease  Indlcatii^ 
a  withdrawal  of  the  requisition.  But  even 
these  telegrams  wore  not  sufficient  authority 
to  warrant  the  circuit  Judge's  holding  that 
the  requisition  bad  been  revoked.  They  were 
of  value  only  as  Justifying  a  continuation  of 
the  hearing  to  a  future  day,  so  as  to  give 
Governor  Hooper  an  opportunity  to  with- 
draw his  requisition  by  a  formal  communica- 
tion to  Governor  Blease  to  that  import. 
Governor  Blease  expressed  accurately  the 
force  to  be  given  to  them  when  he  requested 
Judge  Sease  to  continue  the  habeas  corpus 
proceedings  until  he  could  get  the  substance 
of  the  tel^rams  authenticated  under  the 
seal  of  the  state  of  Tennessee.  This  was  no 
doubt  the  view  of  the  ctrcnlt  Judge  also,  who 
liad  before  him,  in  addition  to  the  documents 
above  referred  to,  a  oommunlcation  from 
Governor  Hooper  to  CtoTemor  Blease  with- 
drawing the  message  of  revocation,  for  be 
does  not  rest  his  order  of  discharge  on  the 
•  ground  that  tlie  requisition  had  been  with- 
drawn. 

[1]  The  final  questiw  Is  whether  tiiera  was 
error  In  oonalderlng  and  adjadlcattng  the 


petition,  and  discharging  the  petitioner  in 
his  absence.  The  petitioner  did  not  appear 
according  to  the  terms  of  the  bond,  but  sub- 
mitted a  physician's  affidavit  to  the  effect 
that  be  was  too  sick  to  leave  his  home  In 
the  dty  of  Hacon.  Whether  this  affidavit 
was  suffldent  to  warrant  a  further  contin- 
uance would  have  been  In  the  discretion  of 
the  circuit  Judge,  if  the  petitioner  had  been 
properly  discharged;  bat  the  principle  Is 
well  settled  In  this  state  that,  when  an  ac- 
cused person  gives  ball  for  his  appearance  at 
a  future  time  for  the  adjudication  of  the 
question  whether  his  body  shall  he  held  In 
custody  or  released,  he  cannot  have  his  right 
to  discharge  adjudicated,  unless  he  Is  ac- 
tually in  the  presence  of  the  court  or  In  the 
custody  of  an  officer  subject  to  the  court's 
order.  If  he  falls  to  appear  without  legal 
excuse,  his  ball  will  be  forfeited,  and  his  ap- 
plication for  the  inquiry  as  to  the  legality 
of  bis  arrest  and  detention  will  be  consid- 
ered abandoned.  If  he  offers  soffldent  ex- 
cuse for  not  apiwaring,  then  the  cause  must 
be  continued  until  it  is  pwsible  for  him  to 
appear.  In  habeas  corpus  proceedings,  the 
whole  matter  before  the  judldal  officer  la 
whetlur  Che  accused  shall  be  released  or  re- 
manded to  custody.  Unleaa  he  Is  inresent  in 
person  or  subject  to  the  order  of  the  court, 
it  la  manifest  the  court  cannot  make  eifec- 
tive  its  Judgment  against  the  person.  A 
preUminary  hearing  demanded  by  the  pris- 
oner fiiUs  under  the  same  prindple.  In 
considering  the  point,  as  applied  to  a  prelim- 
inary hearing,  the  court  said,  in  State  v. 
Babens,  7B  S.  G  642,  60  S.  B.  442,  1110,  14 
Ann.Oas.068:'*A  prellmlnarr  examination 
must  have  one  of  three  results,  dependent  on 
tfie  decision  of  the  magistrate :  The  discbarge 
of  the  defendant;  the  taking  of  ball  for  his 
appearance  to  answer  the  Indictment;  or 
his  Imprisonment  It  may  be  the  magis- 
trate, in  the  absence  of  the  defendant,  could 
adjudge  his  discbarge ;  but  to  take  ball  from 
the  defendant  or  commit  him  to  jail.  It  was 
manlfesUy  necessary  for  him  to  be  present 
in  person.  The  defendant  could  not  demand 
that  the  magistrate  go  through  the  empty 
form  of  conducting  an  examination  which 
could  have  no  efficient  result  By  failing 
to  appear  in  person,  he  had  forfeited  the 
recognizance  (State  v.  Mlnton,  19  S.  C.  280). 
and  be  waived  bis  preliminary  examination 
when,  by  voluntary  absence,  he  made  it 
impossible  for  the  magistrate  to  enforce  his 
Judgment" 

The  judgment  of  this  court  Is  that  the  or- 
der of  Judge  Sease  be  reversed,  and  that  the 
petitioner  be  required  to  appear  in  person  be- 
fore Judge  Sease  on  a  day  to  be  designated 
by  him,  and  that  he  then  be  remanded  to  the 
custody  of  tiie  sheriff  of  Spartanburg  county 
to  be  surrendered  to  the  proper  officer  of  the 
state  (ft  Tennessee,  unless  it  shall  <^dally  ap- 
pear that  the  requisition  of  the  Goronor  of 
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Tenneesee  or  the  mandate  of  the  Governor  of 
the  state  of  South  OaroUna  has  been  revoked. 
BeTersed. 

GARY,  C.  J.,  and  HYDBIOK,  WATTS, 
and  FBASBB,  JJ^  eoncnr. 


SIMPSON  T.  COX  et  oL 
(Snpr«ne  Conrt  of  South  Carolina.  Aa«.  16, 

im) 

1.  UsusT  (i  127*)— RXGHIB  or  Vartob  Not 
Pbivt  to  Usdby— Who  abb  Privy  to  the 
Dbubt. 

The  Di^ee  of  a  note,  aecnred  hj  mortgage, 
dlMonnted  it  at  die  baoic.  The  note  was  anb- 
Bequently  renewed  by  the  bank  at  a  usurious 
interest,  the  original  payee  indorsing  Itbut  not 
receiving  any  benefit  from  tbe  usury.  The  note 
was  again  reneve^  discount  at  8  per  cent,  be- 
ing added  to  the  principal,  and  indorsed  and  dis- 
counted the  original  payee  at  another  bank. 
The  original  payee  paid  the  last  note,  and 
brought  action  to  foreclose  the  mortgage.  Held, 
that  while  the  original  payee  could  not  recover 
the  oBur;  in  the  last  note,  as  be  would  secure 
benefit  therefrom,  the  usury  in  the  first  renewal 
note  was  no  defense  as  It  was  an  executed 
transaction,  with  which  Om  original  payee  bad 
nothing  to  do. 

[Ed.  Not&— For  other  cues,  see  TTsniy,  Gent 
Dfe.  H  866-879;  Dec.  I>£Tl2T.»] 

2.  REFiaSHOB  a  100*)— RBPOBTS— BXOEPTIONB 
— SuBnClBNOT  OF. 

An  exception  to  a  referee's  report,  alleg- 
ing error  in  allowing  plaintiff  a  certain  sum,  on 
the  ground  tliat  so  much  was  not  due,  was  too 
general,  as  It  did  not  apprise  the  court  and  op- 
posing counsel  of  any  specific  error,  and  was  in- 
sufficient to  raise  the  question  whether  a  par- 
ticular note  should  have  been  allowed  In  tiie 
amount  found  to  be  doe  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Gent  Die  H  157-168;  Dec.  Dig.  |  loa*] 

3L  Appeal  and  Bbbob  (|  722*)— Assiqnicent 

OF  EBEOBS— FOBU  OP  IN  GeNEBAL. 

Each  assignment  of  error  relied  on  should 
be  clearly  and  concisely  stated  In  separate  ex- 
ceptions, or  under  proper  Sabdivlsions,  and  be 
free  from  repetition  and  argument,  though  the 
ground  on  which  the  assignment  of  error  is 
predicated  may  be  stated  when  not  otherwise 
apparent,  but  only  one  exception  should  be 
made  for  the  same  error,  though  it  occur  at 
different  steps  in  the  trial. 

[Ed.  Note.— For  other  cases,  see  Ap[)eal  and 
Error,  Cent.  Dig.  Si  2990-2996;  Dec  Dig.  | 
722.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Andenioa  County ;  George  E.  Prince,  Judge. 

Action  b7  W.  'A.  Simpson  against  J.  F. 
Cox  and  others,  for  foreclosure  of  a  mort- 
gage. From  a  Judgment  for  plaintiff,  the 
defendant  named  appeals.  Affirmed. 

Martin,  Oreene  &  Earle,  of  Anderson,  for 
appellant  Bonbam.  Watkins  ft  Allen,  of 
Anderson,  for  reepondent 

HTDBIGK.  J.  [1]  On  July  SI,  1908,  the 
defendant  Cox  gave  plaintiff  bis  note  for 
$2,300,  payable  six  months  after  date,  and 
secured  same  by  mortgage.  Plaintiff  dls- 
coonted  tbe  note  at  the  FarmetB*  Bank  of 


Wllllamston.  Defendant  made  several  pay- 
ments on  the  note  at  the  bank,  and  on  April 
24,  1909,  renewed  It  for  $1.34L09,  due  six 
months  thereafter,  plaintiff  indorsing  the  re- 
newal On  Novemlier  16,  1909,  the  Farmers' 
Bank  of  Williamston  demanded  payment. 
Defendant  having  &Ued  to  pay  It,  plaintiff 
agreed  that  if  the  bank  would  have  defend- 
ant execute  a  renewal  note  for  the  amount 
due,  he  would  indorse  it  and  get  the  Bank  of 
Piedmont  to  discount  it.  At  that  time  Cox 
owed  the  Farmers*  Bank  of  Williamston 
another  note  for  $75,  which  was,  by  consent 
of  the  parties,  included  in  the  renewal  note, 
which  was  dlscoanted  by  the  Bank  of  Pied- 
mont Defendant  having  failed  to  pay  this 
last  note  at  matnrity,  plaintiff  paM  It  to  tbe 
bank,  and  broog^t  this  action  for  foredosnre. 

Tbe  answer  set  up  the  following  defenses : 
A  general  denial,  pari^  fUInre  of  oonsld- 
eratlon,  usury,  and  a  counterclaim  for  usuri- 
ous Interest  paid.  The  referee  found  against 
all  the  defenses,  and  report^  the  amount  due 
as  alleged  in  the  complaint  On  exceptions 
to  tbe  report,  only  two  auestiona  wwe  argued 
to  tbe  court,  to  wit,  that  the  reUxee  erred  (1) 
In  not  sustaining  tiie  plea  of  usury,  and  <2) 
In  Including  tbe  |75  note  In  tbe  mortgage 
debt  The  court  held  that  the  last  note  was 
usurious,  because  discount  at  tbe  rate  of  8 
per  cent,  per  annum  was  added  to  Its  face^ 
when  by  Its  terms  It  was  to  bear  only  straight 
Interest  at  fbat  ratc^  and  decreed  according- 
ly. But  ^th  regard  to  defendant's  conten- 
tion that  tbe  first  roiewal  note  was  also 
usurious  ftnr  the  same  reason,  the  court  beld 
that,  as  the  transaction  was  entirely  between 
tile  defendant  and  the  Farmers'  Bank  of 
WiUlamston,  the  plaintiff  getting  none  ct  tbe 
usurious  Interest  charged  by  the  bank  on  tbat 
renewal,  and  having  nothing  to  do  with  It; 
except  to  Indorse  the  renewal  not(^  wbieh 
was  again  voluntarily  renewed  by  tbe  defend- 
ant, the  transaction  was  an  ^ecuted  (me, 
am  even  though  that  roiewal  note  was 
usurious,  tbe  plea  of  usury  Cberein  oould  not 
avail  tbe  defendant  against  the  plaintiff.  Up- 
on this  point,  we  agree  with  tbe  circuit  court 
With  regard  to  tbat  renewal,  tbe  defendant 
is  In  tbe  same  position  be  would  have  been 
if  be  bad  paid  the  note  at  maturity.  In  tbat 
eveat  he  would  have  had  no  cause  of  action 
against  the  plaintiff,  who  did  not  ree^ve 
any  usurious  Interest,  or  any  benefit  thereof. 
On  the  other  hand,  if  plaintiff  had  been 
allowed  to  recover  In  this  action  according 
to  the  face  of  the  last  renewal  note,  he  would 
have  received  the  benefit  of  usury  therein. 

[2]  The  court  refused  to  consider  the  as- 
signment of  error  In  including  the  $76  note 
in  the  mortgage  debt,  on  tbe  ground  that 
none  of  defendant's  exceptions  properly 
raised  that  question,  holding  that  defendant's 
fifth  exception,  which  was  alone  relied  ui>on 
for  that  purpose,  was  too  seaeeaL  That  ex- 
ertion was  as  follows:  "Error  of  said  ^>e- 


*For  othsr  oam  sm  suns  tople  and  section  NUHBBB  In  Dm.  Dig.  A  Am.  Dig.  Ksr-Mo.  SsrlM  ft  Rsp'r  Indn«s 
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<SaX  raCeree  in  flndliis-  ail  a  matter  of  fact, 
and  ao  r^rtlDg,  the  amoant  to  be  dne  plain* 
tut  on  said  debt  to  be  91,490  principal  and 
1140  interest,  plus  attom^'a  fee;  it  being 
shown  br  the  preponderance  of  the  testlmonr 
that  the  amount  due  plain tltT  is  not  so  much 
as  that  amount;  and  aald  special  referee 
committed  error  in  condndlng  that  plalntlft 
Is  ^titled  to  Judgment  of  foreclosure  against 
the  defendant  Cox  for  such  amount"  We 
agree  with  the  drcoit  court  in  holding  that 
this  exception  was  too  general.  The  office  of 
an  exception  is  to  point  out — specify — the 
error  complained  of.  Turning  to  the  ex- 
ception, we  And  that  it  assigns  error  in  find- 
ing $1,490  principal,  and  f  149  interest,  and 
attom^'s  fees  to  be  due,  on  the  ground  that 
BO  much  was  not  du&  Now,  how  could  the 
court  or  opposing  counsel  tell  from  the  excep- 
tion what  the  error  complained  of  was?  Was 
it  in  the  principal,  or  in  the  interest,  or  in  the 
attom^'s  te»7  If  the  latter,  whether  the 
amount  was  too  great,  or  whethw  the  con- 
tention was  that  nothing  at  all  was  recover- 
able? Or,  was  it  because  of  an  error  in 
calculation  of  Interest,  or  because  of  the 
claim  that  one  of  the  defenses  set  up  should 
have  been  sustained ;  and,  if  the  latter,  which 
one?  And  why?  For  error  of  law  or  of  faet? 
Any  one  or  all  of  the  matters  mentioned 
conld  hare  been  argued  under  the  general 
language  of  the  exception,  as  well  as  the 
point  that  the  amount  of  the  $75  note  could 
not  have  been  legally  found  to  be  a  part  of 
the  debt  secured  by  the  mortgage,  which 
shows  conclndTely  that  the  exception  did  not 
tpedfv  the  error  complained  of,  which  it  Is 
always  easy  to  do,  In  a  few  words  and  with- 
out r^ietltion,  when  one  has  clearly  outlined 
in  his  own  mind  the  asstgnmoit  of  error 
which  he  desires  to  bring  to  the  attention  of 
the  court  In  this  case,  it  would  hare  been 
auffldent  to  say  that  the  referee  erred  "In 
including  in  the  amount  found  to  be  due  on 
the  mortgage  debt  the  amount  of  defendant's 
note  for  $75  to  the  Farmers'  Bank  of  Wll- 
Uamston."  The  rule  that  excqittons  must 
specify  the  errors  complained  of  ia  simple 
and  easy  to  comply  with.  It  was  intended 
to  let  the  court  and  opposing  conned  see  at 
a  glance  what  points  of  law  or  fact  the  ap- 
pellant desires  the  court  to  review,  and  it  Is 
not  fidr,  either  to  the  court  or  oppMlng  coun- 
sel, to  allow  an  appellant  by  the  generality 
of  the  language  of  his  exceptions,  to  so  mask 
the  questions  which  he  will  ask  the  court  to 
review  that  th^  can  be  ascertained  only  by 
tbe  aid  of  bis  own  explanation  of  the  pms 
poM  coneMled  In  tlu  flsnaraU^  ot  Ids  lan- 


guage, thereby  perhaps  also  allowing  them 
to  sffiTve  as  a  cover  for  an  afterthought 

[3]  Ke^ng  in  mind  tbe  purpose  of  ex- 
ceptlona,  it  Is  clear  that  it  is  rarely,  if  ever, 
necessary  for  them  to  be  long  or  Involved. 
They  should  contain  no  repetition  or  argu- 
ment They  may  properly  contain  the 
ground  or  reason  upon  which  the  assignment 
of  error  is  predicated,  when  It  is  not  clear- 
ly shown  or  necessarily  implied  in  the  assign- 
ment itself,  but  argument  should  be  reserved 
for  the  briefs  of  counsel.  Each  assignment 
of  error  relied  upon  should  be  clearly  and 
concisely  stated  In  a  separate  exception,  so 
that  no  exception  should  embrace  more  than 
one  specification  of  error,  xmless  it  is  under 
proper  subdivisions.  On  the  other  hand,  only 
one  exception  should  be  taken  to  bring  up 
the  same  assignment  of  error.  It  Is  scarcely 
worth  while  to  waste  tbe  time  and  tax  the 
patience  of  the  court  with  a  point  that  Is 
BO  attenuated  that  it  requires  to  be  stated 
In  many  ways  to  be  seen  and  understood. 
Again,  conned  sometimes  file  separate  ex- 
ceptions on  the  ground  that  the  court  erred 
in  refusing  a  nonsuit  the  direction  of  a  ver- 
dict and  a  motion  for  a  new  trial — all  on  the 
same  ground.  One  exception  should  cover 
them  alL  We  recoitly  heard  a  personal  In- 
Jury  case  in  which  there  were  39  pages  of  ex- 
ceptions. Every  point  made  could  have  been 
fully  and  clearly  stated  within  the  limits  of 
three  or  four  pages  at  most  To  classify 
and  analyze  the  exceptions  in  such  a  case, 
in  order  that  tliey  may  be  Intelligently  dis- 
posed of,  is  an  unnecessary  and  vexatious 
strain  upon  the  court  and  opposing  counsel, 
and  the  court  would  have  been  warranted  in 
dismissing  the  appeal  because  the  exceptions 
were  not  taken  in  the  manner  prescribed  by 
its  rules.  Besides,  there  Is  great  danger  that 
a  single  grain  of  wheat  may  be  effectually 
concealed  In  so  much  chaff. 

We  take  this  occasion  to  make  these  ob- 
servations and  suggestions  in  the  hope  that 
In  future,  exceptions  both  to  the  circuit  court 
and  to  this  court  will  be  short  clear,  and 
concise,  specifying  the  errors  complained  of 
without  drcumlocntlon,  argumentation,  or 
r^tetltton,  and  that  only  one  exception  will 
be  taken  to  raise  the  same  point  Counsel 
may  act  upon  these  suggestions  with  the  as- 
surance that  all  objections  which  their  ex- 
ceptions specify  will  receive  the  considerathm 
of  the  court 

Judgment  afllrmed. 

GABT,  a  X,  and  WATTS  and  ITRASEB, 
JJ^  concur. 
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MOYAL  BXGHANGB  ASSUBAMCB  OF  LON- 
DON et  aL  T.  6ENNETTSTnj:J0 
&  G.  R.  GO. 
STBAGUSE  INS.  GO.  et  aL  t.  SAME. 

(Supreme  Court  of  South  Carolina.    Aug.  12, 
1913.) 

L  Tub  (|  10*)— Sestxcb— Statuxis  —  IiAST 

Day  Sohdat— Deposit  in  Maii» 

Code  Cir.  Proc.  1912,  |  180,  provides  that, 
witbin  20  da7B  after  demand  for  a  copy  of  the 
complaint,  it  muat  be  eerved  at  the  place  spec- 
ified. Section  446  providea  that  in  computing 
time  the  first  day  ehall  be  excluded  and  the  last 
day  included,  unlesB  It  falls  on  Sunday,  and  by 
section  448  service  may  be  made  by  mail. 
Held,  that  vrhere  the  twentieth  day  after  de- 
mand for  a  copy  of  the  complaint  was  mailed 
fell  on  Sunday,  and  the  copy  was  mailed  on 
Monday  and  received  the  next  day,  aa  the  serv- 
ice dated  from  the  mailing  of  the  copy,  an  or- 
der setting  aside  the  service  was  improper. 

[Ed.  Note.— For  other  cases,  see  Time.  Cent. 
Dig.  SI  34-52;  Dec  Dig.  §  10.*1 

2.  Flbadzno  (S  836*)— Sbbvicb— Bt  Mail— 
Statutes— CouFLAiNT  is  Not  "Peocess." 
Code  Civ.  Proc.  1912,  S  456,  provides  that 
the  provisions  of  the  chapter  of  which  section 
448,  authorizing  service  by  mail,  is  a  part  shall 
not  apply  to  service  of  process.  Held,  that  a 
complaint  could  be  served  by  mail,  aa  "pro- 
cess'  is  a  writ,  summons,  or  order  issued  in  a 
judicial  proceeding  to  acquire  JuriBdictiMi  of 
a  person  or  his  property,  to  eivedite  the  cause 
or  enforce  the  Judgment. 

[Ed.  Note.— For  otiier  eases,  see  Fleadlng, 
Cent.  Dig.  H  1017-1021,  1024:  Dee.  Dig.  ( 
336.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  6,  pp.  064^-6661;  voL  8,  p.  7766.] 

Watts,  J.,  dissenting. 

Appeals  from  Common  Pleas  Circalt  Court 
of  Marlboro  County;  S.  W.  G.  SMpp,  Judg& 

Actions  by  the  Royal  Exchange  Assurance 
ot  London  and  others,  and  by  the  Syracuse 
Insurance  Gompauy  and  others,  against  the 
Bennettsrille  &  Cheraw  Railroad  Compjiny. 
From  a  Judgment  for  defendant  In  both 
cases,  the  plalntUCs  appeal.  Reversed. 

John  T.  Selbels,  of  Columbia,  and  James 
K.  Owens,  of  Bennettsvllle,  for  appellants. 
Knox  Livingston,  Townsend  St  Rogers,  and 
Stevenson,  Ster&ison  ft  Prince^  all  of  Ben- 
nettsvllle, for  respondent 

GARY,  O.  J.  These  cases  were  heard  to- 
gether by  consent,  as  tb^  Involve  the  same 
question. 

.  [1]  The  appeal  is  from  an  order  of  his 
honor,  the  circuit  Judge,  setting  aside  the 
service  of  the  summons,  on  the  ground  that 
the  complaint,  which  was  not  served  with  the 
summons,  was  not  served  upon  the  defend- 
ant's attorneys  within,  the  time  required  by 
the  statute,  after  they  bad  demanded  that 
a  copy  be  served  upon  them.  The  summons 
stated  tliat  the  complaint  would  be  filed  in 
the  office  of  the  clerk  of  the  court  of  common 
pleas. 

The  record  cootalns  the  following  state- 
ment of  facts:  "Each  of  the  summons  was 
served  by  the  sheriff  of  Marlboro  county  on 


the  agent  of  the  defmdant  oorp(mtt<m  on  ttie 
24tb  day  of  January,  191L  On  February 
13,  1911,  counsel  for  defoidant  gftTe  notice  of 
appearance  and  demand  that  copy  of  the 
complaint  in  each  case  be  served  on  them 
at  the  office  of  Stevenson,  Stevenson  ft 
Prince,  in  Planters'  National  Bank  Building, 
Bennettsvllle,  8.  C,  the  service  of  which  was 
accepted  by  J.  K.  Owens  on  said  date,  and 
on  the  14th  day  o^  February,  19U,  the  said 
John  T.  Seibels  received  through  the  mall 
an  envelope  postmarked  'Bennettsvllle,  F«th 
roary  18,  7:30  p.  m.,'  containing  in  each  case 
a  notice  of  appearance,  and  demand  for  serv- 
ice upon  them  for  a  copy  of  the  complaint, 
signed  by  Messrs.  Stevenson,  Stevenson  ft 
Prince,  defendant's  attorneys,  at  their  office, 
Planters'  National  Bank  Building,  Bennetts- 
vllle, S.  O.  On  Monday,  the  Oth  day  of 
March,  1011,  the  twenty-first  day  after  the 
said  13th  day  of  February,  1911.  the  com- 
plaint in  each  case  was  prepared  by  the  safd 
John  T.  Seibels,  plaintiffs*  attorney,  and  was 
deposited  in  the  poet  office  by  his  clerk  and 
stenographer  In  the  dty  ot  Columbia,  in  an 
envelope  sealed  and  addressed  to  'Messrs. 
Stevenson.  Stevenstm  ft  Prince,  Planters  Na- 
tional Bank  Bulldinft  Bennettsvllle,  8.  C.,* 
with  sufficient  postage  prepaid.  On  Tuesday, 
March  7,  1911,  defoodant's  counsel  received 
by  mall  a  copy  of  the  complaint  inclosed,  in 
an  envelope  postmarked  'Columbia,  8.  G^ 
March  6,  1911,  9:30  p.  m.' " 

It  will  be  observed,  that  the  last  day  upon 
which  the  plaintiffs  had  the  right  to  awve  ft 
copy  of  the  complaint  was  Sunday. 

Section  180  of  the  Code  is  as  follows:  "A 
copy  of  the  complaint  need  not  be  served  with 
the  summons.  In  such  case,  the  summons 
must  state  where  the  complaint  is  or  will 
be  filed,  and  if  the  defendant,  within  twenty 
days  thereafter,  causes  notice  of  appearance 
to  be  given,  and,  in  person  or  by  attorney, 
demands  in  writing,  a  copy  of  the  complaint, 
specifying  the  place  within  the  state  where 
It  may  be  served,  a  copy  thereof  must,  within 
twfenty  days  thereafter,  be  served  according^ 
ly ;  and,  after  said  service,  the  defendant  has 
twenty  days  to  answer." 

Section  445  of  the  Code  proTldes  that: 
"The  time  within  which  an  act  Is  to  be  done, 
*  *  *  shall  be  computed  by  excluding  the 
first  day  and  including  the  last  If  the  last 
day  be  Sunday  It  s'mll  be  excluded." 

Section  448  provides,  that:  "Service  by  mail 
may  be  made  where  the  person  making  thie 
service  and  the  person  on  whom  it  is  to  be 
made  reside  In  different  places,  betweoi 
which  there  bi  a  rfi«nlar  onnmaiilcatloii  by 
mall." 

Section  454  of  the  Code  Is  as  follows:  "The 
summons  and  the  several  pleadli^  Id  an 
action  shall  be  filed  with  the  clerk  withlu  ten 
days  after  the  service  thereof  respectively, 
or  the  adverse  party,  on  proof  of  the  omis- 
sion, shall  be  entitled  witiiout  notice  to  an 
order  from  a  judge  tbaX  tbe  same  be  filed 
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within  a  ttme  to  be  spedfled  In  tfw  order,  <n 

be  deemed  abandoned." 

Section  456  of  the  Code  provides  tbat: 
'^be  proTlfidons  of  this  chapter  shall  not  ap- 
ply to  the  service  of  a  summons,  or  other 
process,  or  of  any  paper  to  bring  a  party  into 
contempt." 

The  chapter  just  mentioned  embracea  sec- 
tions 448  and  454  of  the  Code. 

In  SaUey  t.  RaUway.  76  S.  G.  173,  66  S.  B. 
782,  the  court  thus  states  the  rule  as  to  the 
computation  of  ttme  within  which  an  act  la 
to  be  done,  when  the  last  day  is  Sunday : 
"The  general  rule  laid  down  in  this  country 
Is  that  where  an  act  Is  required  to  be  done 
In  a  certain  number  of  daya  exceeding  a 
week,  SoBday  is  not  excluded  in  the  compu- 
tation; bat  If  the  number  of  days  is  less 
than  seren.  Sunday  Is  not  counted."  But  the 
court  further  says:  "It  has  Ueen  held,  how- 
ever, that  Sunday  must  always  be  counted 
whoi  the  dme  la  prescribed  by  statate*" — 
thus  recognizing  the  principle  that  the  role 
Is  inapplicable  when  the  statute  prescribes 
the  manner  In  which  Oie  computation  shall 
be  made.  And,  as  section  445  of  the  Code 
provides  that  Sunday  shall  be  excluded  if  it 
be  the  last  day  within  which  an  act  Is  to  be 
done,  the  rule  in  cases  where  the  number  of 
days  is  less  than  a  week  has  no  application. 

[2]  It  la  also  contended  by  the  appellants' 
attorneys  that  section  448  of  the  Code  is  in- 
applicable for  the  reason  tbat  the  service  of 
a  copy  of  the  complaint,  under  the  circum- 
stances herein  mentioned,  must  be  regarded 
as  process;  section  456  of  the  Code  provid- 
ing that  the  provisions  of  the  chapter 
bracing  said  section  should  not  apply  to  the 
service  of  a  BommoDB;  or  other  procett. 

In  Walters  t.  Laurois  Cotton  MlllB.  53  S. 
C.  156,  81  S.  E.  1,  it  was  held  that  a  notice 
of  appsaL  deposited  In  the  post  of&ce  on  the 
tenth  day,  properly  addressed  and  postage 
prepaid,  was  served  In  accordance  with  the 
statute.  See,  also,  Craig  v.  Insurance  Co., 
80  S.  0.  151,  61  S.  E.  423,  18  L.  R.  A.  (N.  8.) 
106.  128  Am.  St  Rep.  877,  15  Ann.  Cas.  216, 
and  State  t.  Gand7.  87  8.  a  623,  70  8.  D. 
163. 

Section  4M  of  the  Code  recognises  tiie  dis- 
tinction between  the  summons  and  the  plead- 
ings, the  latter  of  whldi—pleadlngB— em- 
braces the  complaint. 

Tba  word  "proceai'*  has  been  Tarhmdy  de- 
fied, tor  the  reason  that  the  context  gener- 
ally pla^  an  important  part  In  its  conatruc- 
tloD.  "The  term  'process'  comprehends  all 
mandatee  ot  a.  court  Issued  to  its  officer,  com- 
mattiHny  him  to  pTOfMire  Certain  service  with- 
in his  official  cognizance,  and  embraces  every 
writ  that  may  be  necessary  to  institute  or 

srry  on  an  action  cx  suit  and  to  wecnte 
tiie  iodpnent  «t  tte  court**  28  Una  of  Law, 
100;  Process,  In  the  sense  in  which  It  Is  em- 
ployed in  the  present  title,  means  the  writ,  or 
other  fiffmnJ  vrltlng  Issued  by  authcffltT  of 
law,  for  the  purpose  of  bringing  defoidant 
Into  a  court  of  law  to  answer  plalntUEs*  de- 


mands In  a  civil  action,  although  In  a  mdre 
technical  and  limited  sense  the  term  Is  fre- 
quently applied  only  to  those  writs  or  writ- 
ings wtilch  issued  out  of  a  court  82  Cyc. 
419-121.  In  its  general  acceptation  It  means 
8  writ,  a  summons,  or  order  Issued  In  a  Ju< 
dldal  proceeding  to  acquire  Jurisdiction  of  a 
person  or  his  property,  to  ^cpedfte  the  hear- 
ing of  the  cause  to  a  final  determination,  or 
to  enforce  the  Judgment  of  the  court  A 
complaint  la  a  mere  pleading,  and  does  not 
partake  of  thrae  characteristics. 

It  is  the  Judgment  of  this  court  tbat  the 
order  of  the  circuit  court  be  reversed. 

HYDBIOK  and  FRASEB.  JJ.,  ooncnr. 

WATTS,  J.  (dissenting).  These  cases  were 
heard  together  on  ttie  i^ipeal,  and  the  facts 
involved  and  (jnestlons  raised  are  IdenticaL 
The  summons  In  each  case  was  served  upon 
the  defendant  by  the  sheriff  of  Uarlboro 
county,  on  January  34,  Idll.  The  com- 
plaints were  not  served  with  the  snnunons. 
The  summons  stated  that  the  complaint 
"wiu  be  filed  in  the  office  of  the  derk  of  the 
court  for  conuncm  pleas  for  said  county,**  and 
required  tlie  answer  to  the  f»m^aint  to  be 
served  on  John  T.  8elt>61s,  Na  5  Clark  Bidld- 
Ing,  Golnmbla.  8.  C,  within  20  days  after 
service,  exduslTe  of  the  di^  of  service.  The 
sumnums  was  subscribed  by  John  T.  Sei- 
bels  and  J.  K.  Owens,  plalntlffB'  attorneys. 
Selbels  ttTfls  at  Columbia,  8.  and  Owens 
at  BennettsvUkv  8.  a  On  Fdimary  18, 
1911,  oonnsfll  for  defUidant  gave  notice  of 
appearance^  and  demanded  tiiat  copy  <tf  com- 
plaint in  each  case  be  served  on  tbem  at  the 
office  of  Stevenson,  Steveason  &  Prince,  in 
the  nantera*  National  Bank  Bidlding,  Ben- 
nettsvllle,  S.  0,  The  service  of  tbls  notice 
was  acc^ted  by  BCr.  Owens  on  that  date,  and 
on  Fd>mary  14,  1811,  Kt,  Sdbels  recelTed 
tbls  notice,  by  mall,  at  Oolnmbia,  8.  O.  On 
March  6,  1911,  21  days  after  February  18, 
1911,  tJie  complaints  In  each  case  were  pre- 
pared and  mailed  with  postage  prepaid,  to 
the  defendant's  counsel  at  Bennettsvllle,  S. 
C,  as  demanded  hy  the  notice  of  appearance^ 
The  defendant's  oonnsd  received  the  com- 
plaints BO  mailed  next  day,  Blarch  7,  1011, 
and  forthwith  returned  the  same  to  plalnttfTs 
attorneys,  as  not  having  been  served  within 
the  time  prescribed  by  law.  The  complalnto 
were  not  filed  in  the  derfe  of  court's  office  for 
Mailboro  county,  until  March  22,  1911.  On 
March  20. 1911,  the  defendants  counsel  served 
notice  that  they  aroeared  solely  for  the  pur- 
pose of  said  motion,  and  would  move  on  the 
24th  day  of  March,  1911,  befom  his  honor, 
Judge  Shipi^  "for  an  order  setting  aside  the 
service  of  sonuncms  rtfaInl»ii^l>g  this  case  for 
failure  to  file  the  complaint  in  dme,  and  also 
foe  failure  to  serve  t3ie  same  in  time  under  Uie 
Btattttes  of  this  state."  After  liearlng  the  mo- 
tion, his  honor  passed  an  order  settliw  aside 
the  serving  of  the  complalnto  in  each  case, 
on  the  ground  that  it  appeared  that  the  corn- 
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plaints  In  etLdb  of  the  actions  were  not 
served  within  20  days,  in  accordance  with  the 
notice,  and  denumd  of  copy  thereof,  or  pareu- 
ant  to  the  statute  In  snch  cases  made  and 
provided,  nor  were  the  complaints  filed  in 
the  office  of  the  clerk  within  20  days,  as 
stated  wonld  be  done  in  the  summons  In  said 
actions.  Upon  announcing  the  Judgment  of 
the  court  a  motion  was  made  for  leave  to 
eerre  the  complaints  at  that  time  on  the 
ground  of  snrprlse,  the  court  doiied  this 
motion,  as  no  notice  was  given  the  other 
side  that  any  such  motion  would  be  made, 
but  without  prejudice  to  plaintiffs'  applying 
to  any  proper  authority  for  any  relief  they 
may  be  entitled  to  under  any  section  of  tike 
Code.  The  appellants  appeal,  and  challenge 
the  correctness  of  his  honor's  order. 

We  think  the  appeal  should  be  dismissed ; 
and,  while  we  can  find  no  ruling  in  this 
state  directly  on  the  points  at  issue,  we  find 
the  Identical  language  in  oar  Code,  as  in  the 
New  York  Code:  "A  copy  of  the  complaint 
need  not  be  served  with  the  summons,  in  such 
case  the  summons  most  state  where  the 
complaint  is,  or  will  be  filed;  and  if  the 
defendant  within  twenty  days  thereafter 
causes  notice  of  appearance  to  be  given,  and 
in  person,  or  by  attorney,  demands  In  writing 
a  copy  of  the  complaint,  specifying  a  place 
within  the  state  where  it  may  be  served,  a 
copy  thereof  must,  within  twenty  days  there- 
after, be  served  accordingly,"  etc. 

"In  ordinary  casef  20  days  are  allowed 
after  demand  for  service  of  copy  of  com- 
plaint, where  defendant's  attorney  served  no* 
tice  of  retainer,  and  demanded  complaint  at 
two  different  times  for  several  defendants, 
and  after  20  days  from  the  first  service, 
but  not  the  last,  moved  to  dismiss  the  com- 
plaint for  want  of  service,  held  that  the  de- 
fendant might  move  on  the  proof  of  service 
of  the  first  notice,  and  demand  without 
waiting  for  the  expiration  of  20  days  from 
the  last  service."  Luce  r.  Trempert,  0  How. 
Prac.  (N.  Y.)  212. 

"An  order  giving  the  plaintiff  farther  time 
to  serve  his  complaint,  cannot  be  granted 
ez  parte,  after  the  time  for  serving  it  (the 
complaint)  has  expired.  Notice^  most  be 
given,  "or  an  order  to  show  cause.**  StQihoui 
V.  Moore,  6  N.  T.  Super,  Ct  674. 

"Where  the  complaining  party  should  file 
his  pleading  within  a  specified  time,  or 
where  either  party  has  placed  his  adversary 
In  such  position  as  to  make  it  a  duty  to 
plead.  It  Is  requisite  that,  unless  further  time 
be  granted,  the  required  act  should  be  fully 
performed  within  the  time  limited,  whether 
that  time  be  prescribed  by  statute,  general 
rules  of  court,  or  rule  or  order  to  declare  or 
plead."  Ency.  of  Pleading  and  Practice, 
ToL  21,  page  699. 

Reference  to  footnotes  made  from  South 
-Carolina  cases  sustain  this  doctrine^  Mc- 
Bride  Floyd,  2  Bailey,  200;  Stephen  t. 
Thayer,  2  Bay,  272;  Komedy  t.  Smith,  1 


Brev.  208;  Murphy  v.  Sumner,  1  BUI,  216; 
Hlgginbottom  v.  Wright,  1  Nott  &  McO,  p.  8; 
Perry  v.  Aiken,  3  Rich.  60 ;  State  Bank  t. 
Torre,  2  Speers,  001. 

I  think  judgment  should  be  affirmed,  bow- 
ever,  without  prejudice  to  the  right  of  the 
plaintlffB.  Appellants  to  apply  to  the  circuit 
court  for  leave  to  serve  the  complaint  nunc 
pro  tunc  upon  such  terms  as  the  court  may 
Impose  as  provided  for  in  Judge  Shipp'a  or- 
der. 


STATE  V.  WADE  et  aL 

(Supreme  Court  of  South  Carolina.   Aug.  26. 
1913.) 

1.  FoBNioATiozr  m  9*)  — EvinKica  — Sum- 

CIENCT. 

On  the  trial  of  a  man  and  a  woman  for 
fornication,  evidence  tield  Insufficient  to  sup- 
port a  conviction  as  to  the  man. 

[Ed.  Note. — For  otber  cases,  see  Fornication, 
Cent  Dig.  |  7;  Dee.  Dig.  S  0.^] 

2.  CBmiiAi,  La^w  (I  424*)— BTIDUfCB— Ad- 
HISBIONS  or  CODirXNOAHT. 

On  tiie  trial  of  a  man  and  a  woman  for 
fornication,  the  woman's  adtnisBionB  to  the  dep- 
uty sheriff  when  arrested  could  not  be  consid- 
ered as  evidence  against  the  man. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Gent.  Dig.  U  1002-1010;  Dee.  Dig.  S 
424.*] 

3.  Cbzuinal  Law  ((  552*)— BvxDEircB— Ds- 

GBBE  OF  PBOOr  BXQUIBEO. 

Where  the  facts  and  drenmstances  in  evi- 
dence, even  if  true,  are  not  Inconsistent  with 
accused's  innocence,  they  ^  not  warrant  a 
conviction,  as  they  must  point  so  condnsively 
to  guilt  as  to  exclude  every  other  reasonable 
hypothesis. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law.  Cant  Dig.  H  13&7. 1200^1203;  Dec.  Dig. 
i  662.*] 

4.  InDionnm  AifD  InroBHAnoir  (|  124*)— 

JOINDBB  or  PABTIXa— EVFXCT. 

An  indictment  against  two  persons  al- 
though joint  tn  form  is  In  legal  effect  joint  and 
several,  and  hence  one  of  toe  defendants  may 
lie  convicted  and  the  other  acquitted. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  U  827-338:  Dec. 
Dig.  S  124.*] 

6.  CsnanAi,  Law  (8  622*)— Tbiaz.. 

The  nature  of  the  offense  does  not  pre- 
vent a  severance  In  the  trial  of  the  parties  to 
a  single  act  of  fomlcatioQ. 

[Ed.  Note.— For  other  cnnes,  see  Criminal 
Law.  Cent  Dig.  »  13S0  188d,  1386,  1386. 
1388-1390 ;  Dec  Dig.  |  622.*] 

6,  Cbikinal  Law  (|  877*)— Tbial. 

On  the  trial  of  a  man  and  a  woman  for 
fornication  with  each  otber,  one  may  be  ac- 
quitted and  the  other  convicted,  since,  while  tt 
takes  two  to  commit  the  crime,  one  may  be 
insane  or  participate  on  account  of  force,  fear, 
or  fraud,  and  may  ther^re  have  no  cnmiual 
intent,  or  there  may  be  evidence  by  admission 
or  confession  against  one  and  none  against  the 
other. 

[Ed.  Note.— For  other  eases,  see  Oriminal 
Law,  Gent  Dig.  B  2006,  2007;  De&  Dig.  f 
877.*] 

Appeal  from  General  Sessions  Circuit 
Goort  of  GreenvlUe  Gonnty ;  J.  W.  De  Vore^ 
Jndg& 
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B.  G.  Wade  and  another  were  cooTlcted 
of  forolcatlon,  and  tbey  appeal.  Beramed. 

John  C.  Henry  and  J.  Robert  Bfartin,  both 
of  GzeenTlll^  for  apptilants.  P.  A.  Bonluim, 
vt  GieeKTlU^  for  tbe  State. 

HTDBIGK,  J.  [1]  The  appellants  were 
tried.  In  their  absence  for  fornication.  With 
fbe  exception  of  certain  admissions  of  the  de- 
fendant Heta  Wade,  proved  by  the'  depnty 
sherUt  who  executed  the  warrant  of  arrest, 
tbe  evidence  was  wholly  drcnmstantial. 
Stated  most  strongly  against  the  defendants, 
tbe  sabstanoe  of  it  was  that  B.  G.  Wade  was 
a  widower  whose  family  consisted  of  a  son 
and  two  danghters.  At  the  time  of  the  trial, 
tbe  son  was  19,  and  the  danghters  were  13 
and  14  years  old,  respectlTely.  He  had  also 
an  older  son,  who  was  tbe  hosband  of  the 
defendant  Meta.  Some  years  ago — ^possibly 
from  three  to  At^  though  the  testimony  does 
not  disclose  the  date  even  approximately — 
Meta  and  her  husband  moved  into  the  home 
of  B.  G.  Wade,  and  lived  with  him,  as  mem- 
bers of  his  family.  Some  time  after  that 
(another  period  not  fixed  by  the  evidence) 
Heta's  hnsband  died,  and  she  continued  to 
live  In  the  houm  of  her  father-in-law,  as  a 
member  of  his  family.  After  the  death  of 
her  hnsband  she  gave  Hrth  to  two  children. 
One  died  shortly  after  Its  birth.  The  other 
was  abont  two  years  old  at  the  time  of  the 
trlaL  Meta's  statement  to  the  deputy  sheriff 
nas  to'  tbe  effect  that  for  several  years  she 
bad  been  wanting  to  leave  B.  G.  Wade,  and 
go  back  to  her  f&tber's,  bat  that  she  could 
not  do  so,  because  he  would  not  let  her  go, 
and  that  if  he  (the  officer)  would  ke^  Wade 
off  her,  until  she  could  get  away,  she  would 
leave  him  and  go  to  her  father's.  She  ad- 
mitted that  she  had  slept  In  the  bed  with 
ber  codefendant,  and  said  she  knew  the  officer 
had  a  warrant  for  them  for  living  in  adul- 
tery. She  showed  him  a  bleeding  cancer  on 
ber  breast,  and  told  him  that  Wade  had  come 
home  dnmk,  and  beat  her  nearly  to  death, 
and  stamped  her  In  the  breast 

The  court  Instructed  the  Jury  that,  If  they 
could  not  come  to  any  other  reasonable  con- 
clusion, from  the  facts  and  drcumstances 
in  evidence,  than  that  the  defendants  were 
guilty,  they  would  be  Justified  in  so  finding, 
but  that,  If  they  could  Just  as  reasonably 
conclude  that  they  were  Innocent  as  that 
they  were  gnUty,  they  would  not  be  war- 
ranted In  convicting  them;  that  tbey  were 
entitled  to  the  benefit  of  every  reasonable 
doubt;  that  the  adrntoakms  of  Meta  could 


not  tie  oonstdered  as  evidence  tgalnst  B.  G. 
Wade ;  and  that  tb^  must  acquit  or  convict 
both ;  that,  under  the  Indictment,  th^  oonld 
not  acquit  one  and  convict  the  other. 

[2, 1]  It  appears  clearly  tbat  there  was  no 
eompetoit  evidence  to  suKwrt  the  conviction 
of  B.  G.  Wade.  Heta's  admission  cannot  be 
taken  against  him.  The  other  facts  and 
circumstances  are  not  Inconsistent  with  his 
Innocoice.  In  otiux  vords,  all  of  tfaem  may 
be  true,  and  sUU  be  may  be  Innocent:  There- 
fore they  do  not  come  up  to  tbe  standard 
required  by  tbe  law  to  warrant  a  conviction, 
which  is  that  tbey  must  point  so  ooncluEdvely 
to  guilt  as  to  exclude  every  other  reasonable 
hypothesis.  Therefore  the  court  erred  in  re- 
fusing to  set  aside  the  verdict 

[4]  The  conrt  erred  also  In  charging  that, 
under  the  Indictment,  one  of  the  defendants 
could  not  be  acquitted  and  tbe  otbw  convlctr* 
ed.  If  that  ruling  was  based  upon  tbe  rea- 
soning that  because  tbe  Indictmoit  charged 
the  defendant  Jointly,  only  a  Joint  verdict 
could  be  found,  it  was  erroneous,  because, 
while  the  indictment  was  Joint  in  form,  in 
1^1  effect  it  was  Joint  and  several. 

[f ,  •]  Nor  does  the  nature  of  the  ofCotse 
forbid  a  severance  either  In  the  trial  of  the 
parties  charged,  or  in  the  verdict  when  they 
are  Jointly  tried.  WhUe  It  Is  true  that  it 
takes  two  to  commit  the  crime,  as  It  also  does 
the  crime  of  adultery,  so  far  as  tbe  physical 
act  is  concerned,  it  does  not  necessarily  fol- 
low that  both  engage  In  It  with  criminal  In- 
tent One  may  be  insane,  or  may  participate 
In  the  act  on  account  of  force,  fear  or  fraud. 
In  such  a  case  the  law  would  neither  allow 
the  guilty  party  to  escape,  nor  would  It  pun- 
ish the  innocent  one.  If  B.  G.  Wade  com- 
pelled Heta  to  submit  to  him  through  force 
or  fear,  she  should  be  pitied  and  protected 
rather  than  condemned  and  punished.  Again, 
it  may  happen  on  the  trial  of  such  a  charge 
that,  though  both  the  defendants  may  be 
guilty,  there  may  be  no  evidence  at  all 
against  one,  while  there  may  be  ample  evi- 
dence by  admission  tr  confession  against 
the  other.  This  question  was  Involved  In 
State  V.  Carroll,  30  S.  0.  90,  8  S.  B.  433,  14 
Am.  St  B^.  883,  where  It  was  decided  con- 
trary to  the  Instructions  given  In  this  case. 
See.  also.  State  v.  Outshatl,  109  N.  0.  764, 14 
S.  B.  107,  26  Am.  St  Bep.  699. 

The  other  grounds  are  overruled. 

Beversed. 

GABY,  a  J.,  and  WATTS  and  FBA8BB 
JJ.,  concur. 
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BTATB  T.  STONB. 

(Stqtreme  Coart  of  Sooth  Carolins.  26. 
1918.    On  Petition  for  ReheaHns 
Sept.  1,  1913.) 

1.  False  Pbetenbes  7*)— Bleuknts-^a- 

TUEK  or  PBBTEN8E. 

Under  Gr.  Code  1912,  |  220,  providing  that 
anj  person  who  shall  bj  any  false  pretense 
or  representatioD  obtain  from  any  other  per- 
son any  money,  chattel,  or  other  property,  with 
intent  to  cheat  and  defraad  any  person  of  the 
same,  shall  be  guil^  of  a  misdemeanor,  an  in- 
dictment charging  that  accased  falsely  pretend- 
ed that  a  certain  horse  was  sound  In  even  re- 
spect,  which  pretense  he  knew  to  be  false, 
whereby  be  obtained  another  horse,  the  proper- 
ty of  each  witness,  with  intent  to  cheat  and 
defraud  him,  stated  facts  constituting  a  crime: 
the  representation  that  the  horse  was  sound 
in  every  respect  being  the  statement  of  a  ma- 
terial Hct  and  not  of  an  opinion. 
.  [Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  H  S-12,  2S;  Dec  Dig.  |  7.«] 

2.  False  PBrmrsiB  3  49*)— BviDBHCB-fiur- 

nCLBNCT. 

In  a  prosecution  for  falsely  pretending,  in 
connection  with  a  horse  trade^  that  the  horse 
traded  by  accused  was  sound  in  every  respect, 
evidence  as  to  the  representations  made  by  him 
and  as  to  his  knowledge  of  their  fslsit?  A«U 
sufficient  to  support  a  conviction. 

[Ed.  Note—For  other  cases,  see  False  Pre- 
tense^  Oent.  Dig.  |  62;  De&  XMg.  |  48.*] 

Watts,  J.,  dissenting. 

Appeal  from  General  Sessions  Circuit  Court 
of  Laurens  County;  R.  W.  Memminger,  Judge. 

Frank  Stone  was  convicted  of  obtaining 
goods  under  false  pretenses,  and  be  appeals. 
Affirmed. 

Blidiey  ft  Blcber*  of  Laurens,  fior  appel- 
lant   R  A.  Oooper,  at  Lanrena,  for  the 

State. 

GARY.  O.  J.  The  defendant  was  tried  be- 
fore a  Jury,  and  convicted  of  obtaining  goods 
under  false  pretenses.  The  indictment  charg- 
ed him  with  tals^  pretending  that  a  cer- 
tain bay  horse  was  soond  in  every  respect, 
whldi  pretense  he  then  and  there  knew  to  be 
ftilse,  whereby  he  obtained  from  Lander  H. 
Willis  one  roan  horse,  the  property  of  the 
said  Lander  H.  Willis,  of  the  value  of  fl6^> 
with  Intent  to  cheat  and  defraud  the  said 
Lander  H.  Willis. 

[1]  The  first  question  that  will  be  consid- 
ered Is  whether  bis  bonor,  the  presiding 
Judge,  erred  In  refusing  tbe  motion  to  qnasb 
the  Indictment,  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  crime- 
Section  220  of  tbe  Criminal  Code  (1912)  pro- 
vides tbat :  "Any  person  wbo  sbaUi  1^  any 
false  pretense  or  reiweaehtatlon,  •  •  * 
obtain  from  any  other  person  any  chatt«, 
money,  •  •  •  or  other  proper^  •  •  • 
with  intent  to  cbeat  and  defraud  any  person 
of  tbe  sam^  shall  be  guilty  of  a  misdemean- 
or." Tbe  allegatlra  in  tbe  indictmoit  tbat 
the  defendant  represented  that  the  bay  horse 
was  Bonnd  in  erery  respect  was  not  only  the 
statonent  of  a  fact  and  not  of  an  apioUXi, 
but  of  a  material  £act  anffldent  to  raider 


him  liable  for  damages  in  a  dvll  action,  if 
the  statement  was  untrue.  The  indictment 
charged  that  the  defendant  made  this  repre- 
sentation, knowing  it  to  be  false,  with  Intent 
to  cheat  and  defraud  the  prosecutor,  and 
thereby  obtained  from  him  one  roan  borse  of 
the  value  tbereln  alleged. 

The  case  of  State  t.  Hicks,  77  S.  C.  289,  57 
S.  R  842,  shows  tbat  tbe  motltm  to  quash  the 
indictment  was  properly  refused.  In  con- 
struing tbe  statute,  tbe  court  in  that  case 
said:  "It  is  perfecUy  manifest  from  the  ex- 
press terms  of  tbe  statute  tbat  an  intent  to 
cbeat  and  defraud  is  an  essential  element  of 
tbe  statutory  crime,  and  it  ta  elementary  that 
erory  easentlal  element  of  tbe  crime  must  be 
allied  and  provan.  This  mindple  was  well 
understood  by  the  prosecuting  officer,  for  the 
Indictment  not  only  alleges  tliat  tbe  pretens- 
es were  known  to  be  blse,  but  that  tbe  de- 
fendant thereby  Inteided  to  dieat  and  de- 
fraud." 

Taming  to  the  appellanl^s  anlliorltleB,  we 
And  tbat  be  quotes  the  fonowlng  languor 
from  Bishop  <m  Criminal  Law,  voL  2,  f  45i 
(Ttb  Bd.).  under  tbe  bead  of  fialse  pretenses: 
**If  we  look  to  the  reascm  ot  tbe  law,  and 
espedally  to  its  words,  we  sball  see  tliat  Its 
aim  is  to  prevent  cheating  and  the  spedfle 
cheat  denounced  ia  tlie  one  affected  hj  a 
false  pretense^  Now  a  mere  opinion  la  not 
false  pretense;  but  any  statement  of  a  pres- 
ent or  past  fact  is,  If  folse.  When  two  men 
are  n^otlating  a  bargain,  tbey  may  express 
opinions  about  their  wares  to  any  extent  they 
will,  answering,  if  they  lie  about  the  opin- 
ions, only  to  God,  and  to  the  dvll  depart- 
ment of  the  law  of  the  country.  But  when 
the  thing  concerns  fact,  as  disUnguIahed 
from  opinion,  his  words  in  reason  amount  to 
a  false  pretense."  The  words  of  the  Indict- 
ment constitute  the  false  statement  of  an 
existing  fact  at  the  time  of  the  exchange  of 
horses.  While  there  are  many  cases  as  to  tbe 
soundness  of  a  horse,  in  which  there  can  be 
no  certain  knowledge,  still  th^re  are  also 
numerous  cases  In  which  the  fact  of  unsound- 
ness may  be  as  certain  as  In  any  other  in- 
stance. When  the  fact  of  unsoundness  is  cer- 
tain, and  the  party  making  a  statement  In 
regard  to  It  has  knowledge  of  such  fact,  and 
nevertheless  makes  a  false  representation, 
witb  Intent  to  cbeat  and  defraud,  it  would 
be  against  public  policy  to  allow  him  to  es- 
cape punishment  under  the  criminal  law. 
The  language  hereinbefore  quoted  from  Bish- 
op on  Criminal  Iaw  sustains  our  conclusion 
as  to  the  suffldency  of  the  indictment. 

Tbe  appellant's  attorneys  also  rely  upon 
tbe  case  of  SUte  v.  Delyon,  1  Bay,  353.  The 
report  of  tbat  case  is  very  short,  and  is  as 
follows :  rrtae  defendant  in  this  case  was  in> 
dieted  under  tbe  swindling  act  for  seUing  a 
blind  borse  as  and  for  a  aonnd  borse,  except- 
ing a  blemish  In  one  eye,  wbcn  tbe  defendant 
had  been  told  he  was  a  blind  horse  before 
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the  sal&  The  Attorney  General  contended 
that  this  was  an  act  of  swindling,  under 
the  law  for  preventing  such  deceitful  prac- 
tices. The  court  (i»:esent,  waUes,  J.,  and 
Bay,  J.),  after  hearing  counsel  In  reply,  were 
of  the  opinion  that  this  was  not  such  a 
fraud  as  was  Indictable  either  at  common  laiw 
or  under  the  act  of  assembly;  that  It  had 
the  appearance  of  a  br^cb  of  contract,  or 
rather  a  concealment  of  a  blemish  (If  the  de- 
fendant knew  It),  for  whicb  be  was  answer- 
able in  damages  In  a  dvil  salt;  that  to  en- 
courage a  prosecution  of  this  kind  would 
have  a  tendency  to  brli^  almost  every  clvU 
Injury  Into  the  jurisdiction  of  the  court  of 
Besslona,  which  might  be  extremely  Injurious 
In  Ita  consequences  to  the  community." 

There  are  material  differences  In  the  two 
cases.  In  the  first  place,  It  does  not  appear 
that  the  defendant  In  the  Delyon  Case  knew 
that  the  horse  was  unsound,  and,  in  the  sec- 
ond place,  even  it  the  defendant  knew  of  the 
defect.  It  was  regarded  as  rather  a  conceal- 
ment of  a  bluish,  which  Is  [)asslTe  or  nega- 
tive, and  not  a  false  pretense,  knowingly 
made  with  Intent  to  cheat  and  defraud, 
which  la  active  and  positive  In  Its  nature. 
But,  be  that  as  It  may,  If  that  decision  must 
be  coQstmed  as  holding  tbat  a  false  repreeeu- 
tatloD  of  the  soundness  of  a  horse,  made 
with  knowledge  of  the  fact  that  the  horse 
was  unsound,  with  intent  to  cheat  and  de- 
fraud, then  It  will  not  be  longer  regarded 
as  authority  for  that  proposition;  such  a 
doctrine  would  tend  to  encourage  fraud  and 
swindling,  and  Is  i^alnst  the  canons  of 
morality. 

[2]  The  next  question  for  consideration  la 
whetlier  there  was  error  in  refusal  to  direct 
a  verdict,  on  the  ground  that  there  was  no 
testimony  tending  (o  prove  tliat  the  defend- 
ant made  any  false  respresentatlon,  or  that 
he  Iiad  any  Intention  to  cheat  and  defraud. 

l-ander  H-  "Willis,  the  prosecutor,  testified 
in  substance  as  follows:  "The  defeudant  and 
one  W.  N.  Myers  came  to  Gray  Court  In  a 
bn^,  driving  a  bay  mare  and  leading  a  roan 
mare.  The  bay  mare  belonged  to  the  defend- 
ant, and  the  roan  mare  belonged  to  W.  N.  My- 
ers. WllIlB*  roan  horse  matched  Myers'  roan 
mare,  and  the  defendant  wanted  tbe  pair  for 
a  prospective  buyer.  In  the  afternoon  the  de- 
fendant oflTered  to  trade  bis  bay  mare  for 
prosecutor's  roan  horse,  and  asked  $25  to 
boot  The  defendant  hitched  bis  mare  and 
Myers'  mare  to  prosecutor's  buggy,  for  him  to 
see  the  mare  work,  and  after  driving  around 
awhile  the  prosecutor  offered  to  trade  even, 
but  no  trade  was  then  made.  Thereafter 
the  defendant  offered  to  trade  for  $10  to  boot 
Pnwecntor  would  not  agree  to  give  $10,  but 
uid  he  woald  stick  to  his  offer  to  trade  even. 
Tbe  defendant  said,  'Well,  I  will  Just  make 
rou  trade  anyway.'  Prosecutor  said,  'Now 
remember,  you  guarantee  the  horse  to  be 
Bound,  atraigfat,  and  work  anywhere.*  De- 
fenctaat  saldL  Tea.*  Prosecutor-  then  turned 
to  Ur.  Owens  and  Mr.  Stevens  and  said*  *I 


call  yon  all  as  witnesses  to  that*  Then  the 
defendant  said,  'Now,  I  have  only  had  the 
horse  10  days;  I  will  guarantee  It  aa  tax  as 
I  know.'  Tbe  prosecutor  then  told  the  de- 
fendant, 'If  he  had  had  the  horse  10  days, 
he  had  had  It  long  enough  to  know  whether  it 
was  sound  or  not'  Defendant  then  said  to 
the  prosecutor,  'Well,  don't  you  want  to  try 
It?'  Prosecutor  then  said,  'Well,  we  will 
have  to  go  over  into  the  field  to  change ;  we 
can  drive  It  over  there,  and  I  can  let  the 
negro  plough  it,  to  see  how  It  ploughs.'  The 
prosecutor  and  defendant  went  to  the  field, 
and  the  negro  ploughed  the  mare;  she  . 
ploughed  all  right  and  the  trade  was  made. 
The  next  morning  the  prosecutor  discovered 
that  tbe  mare  was  blind  in  one  eye,  and  could 
not  see  much  out  of  the  other,  and  ^rote  the 
defendant  that  he  had  put  a  blind  horse  off 
on  the  prosecutor.  Not  hearing  from  the  de- 
fendant, the  prosecutor  awore  out  a  warrant 
for  the  defendant" 

Arthur  Stevens,  a  witness  for  the  state, 
t^tlfled  in  substance  as  follows:  "That  he 
and  the  prosecutor  were  in  the  store  playing 
checkers;  that  defendant  came  In  and  said 
something  atwut  a  horse  swap.  Prosecutor 
said  he  would  stick  to  what  he  had  said. 
Defendant  said  something  about  taking  less. 
Prosecutor  'said  he  would  not  do  anything 
more  than  what  he  had  said.  Defendant 
saldj  'Well,  I  will  Just  consider  it  a  swap.' 
Prosecutor  said,  'Ton  have  to  guarantee  the 
horse  to  be  sound  and  all  right  in  every  re- 
spect' Defendant  said  he  would,  so  far  as  he 
knew.  Prosecutor  turned  to  Mr.  Owens  and 
myself,  and  colled  us  as  witnesses  to  It  I>e> 
fendant  said  he  would  guarantee  It  so  far  as 
he  knows,  and  that  Is  about  all  I  heard  of  it 
Defendant  said  he  had  only  had  the  horse 
about  10  days." 

Tbe  agreement  on  the  part  of  the  defend- 
ant that  he  would  guarantee  the  horse  to  be 
sound,  as  far  as  be  knew,  was  sufficient  to 
render  him  liable  in  a  dvll  action,  whether 
the  facts  were  such  as  to  make  blm  amena- 
ble to  tbe  criminal  law  or  not  In  order, 
however,  to  constitute  tbe  offense  of  obtain- 
ing goods  under  false  pretenses,  there  must 
be  not  only  a  false  pretense  or  mlsrepresoi-- 
taUon,  but  it  most  be  made  to  cheat  and  de- 
fraud. The  agreement  to  guarantee  tbe 
soundness  of  the  horse,  so  far  as  the  defend- 
ant knew,  when  considered  in  connection 
with  the  other  testimony,  was  susceptible 
of  the  inference  that  he  intended  his  words 
as  a  representation  that  if  the  horse  was 
unsound  he  did  not  know  It  Therefore,  his 
knowledge  of  the  nnaoondness  of  the  horse 
was  a  material  tact  In  the  case.  In  the 
synopsis  of  the  defendant's  testimony  the 
following  aKiears:  "Def^dant  knew  that 
the  mare  bad  defective  eyes;  knew  her  eyes 
were  weak;  did  not  know  that  one  eye  vr&t 
entirely  gone;  did  not  know  that  the  mare 
would  likely  go  blind."  In  the  synopsis  or 
Q.  H.  Hoore's  testimony  we  find  tiie  follow* 
Ing:  "While  witness  was  examining  dtfend- 
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anfs  horse,  he,  the  witness,  Btrock  at  the 
horse's  eye  to  aee  If  it  was  blind.  D^sndant 
told  irttncBB  not  to  do  thai;  becanee  Mrs. 
Willis  was  out  there,  and  further  said  that 
witness  would  have  the  horse  blind  in  both 
eyee— something  like  that— In  a  Joking  way. 
Witness  oamined  the  horse's  ey^  and  one 
looked  like  it  was  blhid;  the  other  eye  looked 
Cairly  weU."  Pearly  Hoore,  a  witness  tor 
the  defendant;  tsstlfled  In  sabstance  as  fol- 
lows: "Witness  knows  Frank  Stone;  saw 
him  at  Gray  Court  the  day  he  traded  horses 
with  Lander  H.  WilUs;  saw  defendant's 
blaze-fiioe  mare;  noticed  her  ^ea.  One  eye 
looked  like  It  was  oat,  the  other  eye  looked 
like  It  might  be  all  right  A  person  of  ordi- 
nary intdllgence  could  see  that  there  was 
something  wrong  with  one  of  the  mare's 
eyes."  It  seems  tiiat  the  defendant  was  a 
horse  trader  and  that  the  prosecutor,  Willis, 
rather  relied  upon  the  defmdanf  s  represen- 
tation that  upon  his  own  Judgment  as  to  the 
soundness  of  the  mare. 

The  forgoing  testimony  amply  sustains  the 
verdict  of  the  jury. 

Judgment  affirmed. 

HTDBIOE  and  FBASEB,  JJ^  eimcor. 

WATTS,  J.  I  dissent  from  the  opinion  of 
the  Chief  Justice,  herein,  and  think  the  mo- 
tion to  quash  the  indictment  should  bare 
been  gramed,  as  it  did  not  state  any  criminal 
offense.  The  allegation  that  the  defendant 
represented  that  the  bay  horse  was  sound 
could  not  be  any  more  than  in  the  opinion 
of  the  party  making  the  statement  he  was. 
If  he  made  a  false  statement  knowingly  that 
he  was,  might  be  sufficient  to  render  him  liable 
for  damages  In  a  dTll  action.  Parties  trad- 
ing horses  are  allowed  latitude  in  expressing 
the  opinion  of  their  horses,  and  trade  gener- 
ally with  Intent  each  to  get  the  better  of  the 
others,  and  under  the  evidence  in  the  case 
the  trial  Judge  should  have  directed  a  ver- 
dict of  acquittal,  as  the  evidence  of  prosecu- 
tor, himself,  showed  that  the  defect  in  the 
horse,  complained  of,  was  patent,  not  latent, 
,and  by  the  exercise  of  the  slightest  care,  by 
examining  and  using  his  eyes,  be  could  have 
ascertained  that  the  horse's  eyes  were  de- 
fective, and  under  the  evidence  and  the  case 
of  State  V.  Delyon.  1  Bay,  353,  quoted  by  the 
Chief  Justice,  the  motion  of  defendant  to 
direct  a  verdict  should  have  been  granted. 
That  state  has  succeeded  In  convicting  the 
defendant  on  testimony,  which  In  my  opin- 
ion It  is  doubtful  if  the  prosecutor  would 
win  in  a  clvU  suit  for  damages  against  de- 
fendant where  he  could  recover  If  he  make 
oat  his  case,  by  a  preponderance  of  the  evi- 
dence only.    BVur  these  reas(nis  I  dissent 

On  Petition  for  Rehearing. 
PBB  ODRIAM.    After  careful  consider- 
ation of  the  petiti(Hi  herdn,  the  court  la  >at> 


isfled  that  the  opinion  practically  disposes 
ot  every  question  presented  by  tiw  excep- 
tions 

It  Is  therefore  ordered  that  the  petition 
be  dismissed  and  that  the  order  heretofbre 
granted  staying  the  remittitur  be  revoked. 


POTTS  V.  CITT  OP  ATLANTA. 
(Supreme  Court  of  Georgia.  July  19,  Ifiia) 

(BiftUbia  by  Oe  OomtJ 

1.  Vtitttmn  DoxAnr  (|  288*)— Appui.  bt 
City— Peoo«dob»— Bonns. 

Where  a  manidpallty  seeks  to  condemn  an 
easement  for  Ihe  construction  of  a  sewer,  and 
desires-  to  appeal  bom  the  assessor^  award,  un- 
der Civil  Code  1910,  I  6228.  the  appeal  is  doly 
entered  upon  the  city  8  filing  with  the  clerk  of 
the  superior  court,  witiiin  the  statutory  time,  a 
bond  for  the  eventual  condemnation  money, 
containing  a  recital  of  the  proceedings  and  the 
result  thereof,  and  of  a  desire  to  appeal  from 
the  award  to  the  superior  court 

(a)  Such  a  bond  may  be  executed  and  the  ap- 
peal entered  by  the  attorney  at  law  ct  the  cit7. 

(b)  Corporate  municipal  actton  is  not  neces- 
sary to  authorise  the  appeaL 

[Ed.  Note.— For  other  caaea,  see  Eminent  Do- 
main, Cent  Dig,  H  614.  619,  653-660,  666,  668. 
669,  671,  673,  674,  687;  Dec  Dig.  {  238.*] 

2.  New  Trial  ({  79*)— Gboitnds— JuDGianT 
Not  Followiho  Vebdiot. 

That  a  jn^ment  does  not  follow,  or  is  not 
aathorixed  by,  me  verdict  upon  wtiicb  it  is  en- 
tered, is  not  a  good  ground  of  a  moUon  for  a 
new  triaL 

[Bd.  Note.— For  otiier  cases,  see  New  Trial. 
Cent  Dig.  H  1W)&;  Dee.  Dig.  I  79.*] 

3.  EhmnsNT  Domain  d  1S6*)— OoicniraATZON 

— Dauaobs. 

Where  it  is  sought  to  condemn  an  ease- 
ment of  sewer  on  private  property  for  public 
use,  the  landowner  is  entitled  to  recover  dam- 
ages for  the  property  actually  taken,  and,  in  ad- 
dition thereto,  such  damages  to  the  remainder 
of  the  lot  as  now  from  the  conatructioD  of  the 
sewer.  The  excerpts  from  the  charge  to  which 
exception  is  taken,  when  conddered  In  their 
relation  to  the  whole  charge,  did  not  encroach 
or  narrow  this  legal  principle. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  fS  863-366;  Dec;  Dig.  i 
186.  "3 

4.  RsviBw  or  Inbtbuctzons. 

Other  grounds  of  the  moUon  are  widiout 

merit 

Error  from  Superior  Court  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Condemnation  by  the  City  of  Atlanta 
against  Henry  Potts.  From  the  assessment 
the  City  appealed,  and  on  verdict  rendered 
for  a  less  amount,  defendant  moved  for  new 
trial,  and  on  refusal  brings  error.  Affirmed. 

Walter  B.  Brown,  of  Atlanta,  for  plaintiff 
In  error.  Jas.  I4.  Mayson  and  W.  D.  Ellis, 
Jr.,  both  of  Atlanta,  for  defendant  In  error.  - 

BfVANS,  P.  J.  The  cit7  of  Atlanta  pro- 
posed to  constmct  a  tnmk  sewer  aooss  the 
rear  of  the  property  itf  Mrs.  Henry  Potts,  a 
distance  of  404  feet  Being  unable  to  agree 
uptm  the  amonnt  of  damages  resulting  from 
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Its  conatroctioii,  tlw  ctty  proceeded  under  the 
statute  to  condemn  tbe  propertr.  Tbe  ma- 
joritj  of  the  assessors  awarded  to  Mrs.  Potta 
the  Bom  of  11,500  as  the  ralae  of  the  ease- 
ment upon  the  land  actually  used  in  the  eon- 
strucUon  of  the  sewer,  and  $3,000  as  conse- 
tfuentlal  damages  to  the  balance  of  the  prop- 
erty.  <tae  of  the  assessors  dissented.  An  ap- 
peal was  taken  to  the  superior  court  by  the 
city,  and  on  the  trial  of  the  case  a  rerdict 
was  returned  against  the  city  for  the  sum 
of  f2624XlL  lira.  Potta  moved  for  a  new  trial, 
which  was  refused. 

[I]  I,  A,  motion  was  made  to  dismiss  the 
appeal,  on  the  groonda  that  no  ezeeptbms 
wen  filed  to  tbe  award  by  the  city  and  no 
demand  for  an  appeal;  that  the  bond  was 
signed  Iff  the  assistant  dtr  attorney,  who 
was  without  authority  to  sign  It;  and  that 
no  a^eal  eoidd  be  takoi  by  the  dty  without 
coxporate  action.'  In  the  matter  of  an  appeal 
from  tbe  award  of  assesscws  In  a  omdemna- 
tioa  iMoceedlng,  the  statute  prorldes  that  "tn 
case  either  par^,  tnr  reiwesentatiTe  of  either 
party.  Is  dlssatlaBed,  be  or  th^  shall  have 
the  right,  within  ten  days  from  the  time  the 
award  is  filed,  to  enter  In  writing  an  appeal 
from  the  award  to  tiie  supnlor  court  of  the 
county  where  tbe  award  Is  filed."  OItU  Code, 
I  522&  No  partfcnlar  form  of  entering  an 
appeal  is  prescribed  1^  the  statute.  l%e  gen- 
eral provisions  applicable  to  appeals  from  In- 
ferior courts  to  the  siqterior  court  provide 
that  an  aK>eal  may  be  entered  tbe  plain- 
tiff or  his  attorn^ ;  but  the  amwUant  shall, 
previously  to  obtaining  such  appeal,  pay  all 
coate  which  may  have  accrued,  and  give  bond 
and  seenrity  tor  the  eventual  condemnation 
money.  OivU  Code,  |i  S002,  6003.  The  stat- 
ute does  not  require  that  the  entry  of  an  ap- 
peal be  made  by  a  s^iarate  writing.  An  ap- 
peal to  the  superior  court  Is  duly  entered 
where  a  party  within  the  time  prescribed  by 
the  statute  pays  the  costs  and  executes  and 
Qles  a  bond  in  terms  of  the  statute,  contain- 
ing the  recital  of  the  Judgment  and  a  desire 
to  appeal  therefrom  to  the  superior  court 
Ordinarily  an  affidavit  of  the  appellant's  In- 
ability to  pay  costs  and  give  bond  Is  a  legal 
excuse  for  not  paying  the  cost  and  giving  the 
bond;  but  such  affidavit  In  forma  pauperis 
must  be  filed  within  the  time  for  entering  an 
appeal. 

In  the  case  at  bar,  within  ten  days  from 
the  filing  of  the  award  of  the  assessors,  the 
dty  paid  the  accrued  costs  and  filed  an  ap- 
peal bond,  duly  approved  by  the  deputy  clerk, 
conditioned  to  pay  the  eventual  condenma- 
tion  DKmcsy.  Thla  bond  contelnlng  the  recital 
that  the  dty  undertook  to  condemn  an  ease- 
ment for  the  construction  of  a  sewer  over  a 
described  lot  of  land  belonging  to  Mrs.  Potts, 
and  that  the  majority  of  the  assessors  made 
an  award  that  Mrs.  Potts  would  be  damaged 
tn  the  sum  of  $4,000  by  the  construction  and 
maintenance  of  the  sewer,  with  which  award 
the  city  was  dlsHatlsfled,  and  desired  to  ap* 
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peal  therefrom  as  provided  by  law  to  the  su- 
perior court.  Tbe  filing  of  this  bond  with- 
in ten  days  from  the  time  the  award  was  filed 
was  a  sufficient  entry  of  an  appeaL  The 
bond  was  signed  by  the  city's  attorney.  The 
statute  expressly  authorizes  an  attorney  at 
law  to  enter  an  appeal,  and  also  sign  the 
name  of  his  principal  to  the  bond.  We  know 
of  no  law  which  requires  a  corporation  to 
teke  corporate  action  with  reference  to  each 
step  in  a  lawsuit  to  which  such  corporation 
Is  a  party.  A  corporation  who  duly  appears 
by  an  attorn^  impliedly  authorizes  such  at- 
torney to  teke  all  necessary  steps  to  conduct 
the  Utlgatlcm  to  a  conclusion. 

[2]  2.  One  ground  of  the  motion  was  that 
the  decree  in  the  case  did  not  follow  the  ver- 
dict. There  was  no  direct  exception  com- 
plaining of  any  variance  between  the  verdict 
and  decree.  A  motion  for  new  trial  reaches 
the  errors  in  the  finding  of  the  Jury,  or  such 
errors  of  tiie  court  as  may  lead  to  the  find- 
ing, but  is  not  tbe  proper  metbod  of  correct- 
ing errors  Is  a  decree  or  Judgmmt  First 
State  Bank  t.  Carver,  lU  Oa.  876  (2),  86  S. 

B.  oea 

[I]  8.  niere  was  evidence  that  then  was 
a  spring  <m  or  near  the  property  sought  to 
be  occupied  by  the  construction  of  the  sewer, 
and  that  the  taking  of  ttie  partleular  atrip^ 
of  land  would  destroy  or  materially  Injure 
the  spring,  which  would  result  in  consequen- 
tial damage  to  tbe  remainder  of  tbe  propraty. 
The  monnt  carves  out  two  excerpte  from  tbe 
chai^  which  are  not  in  Juxteposltion,  as 
follows:  "If  you  find  that  there  Is  a  spring 
on  that  property  through  which  tbe  easement 
goes,  you  would  have  tbe  ri^t  to  consider 
that  in  onmectlon  with  tbe  value  of  the  prop- 
erty; but  you  do  not  determine  what  the 
spring  is  worth  and  give  any  damage  to  Mrs. 
Potts  for  the  value  of  tbe  spring.  The  ques- 
tion is:  What  is  the  land  worth,  the  6  feet 
of  land,  or  any  other  number  of  feet  which 
the  rity  seeks  to  obtain?  What  la  the  value 
of  that  land,  with  the  spring  on  It,  or  any- 
thing that  is  on  It,  and  what  damage  does 
the  city  do  by  constructing  a  sewer  through 
there — the  easement  that  the  city  undertakes 
to  establish  by  putting  a  sewer  through  that 
strip  of  land?  The  damage  to  that  strip  of 
land  by  the  easement  is  the  thing  that  she 
has  a  right  to  recover."  And:  "If  the  spring 
Is  not  on  the  strip  of  land  through  which  the 
easement  goes  but  Is  on  the  other  land  ad- 
jacent thereto,  belonging  to  Mrs.  Potts,  then 
Mrs.  Potts  could  recover,  not  the  mere  dam- 
age to  the  spring,  but  any  damage  to  the 
market  value  of  the  property  on  account  of 
the  sewer  and  whatever  the  sewer  did,  what- 
ever the  construction  of  the  sewer  accom- 
plished. If  it  has  affected  the  market  value 
of  the  balance  of  tbe  land,  or  lessened  It,  she 
is  entitled  to  recover.  If  It  has  not  lessened 
11;  she  is  not  entitled  to  recover.  Bui;  as- 
I  stated  to  you  before,  If  tbe  sprii«  Is  on  the 
strip  tlirough  wbidi  the  city  seeks  au  ease- 
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ment,  you  look  to  the  ralne  of  Qiat  strip  as 
It  was,  and  yon  detennlne  wbat  te  tbe  dam- 
age to  tbat  Btiip  by  reason  of  pattliv  tbe 
aewer  throng  and  tbat  damage  Mrs.  Potts 
would  have  the  right  to  recover,  without  any 
set-off;  so  that,  to  make  It  a  little  plainer, 
gentlemen,  it  la  a  aueation  of  damage  with- 
out any  set-off  on  the  qnestloa  (tf  easement, 
but  on  the  question  of  damage  to  the  bal- 
ance of  the  land  it  la  a  questkm  as  to  wheth- 
er its  market  value  has  been  affected,  and,  If 
aot  whether  It  la  detrimental,  and  how  moch 
it  is  detrimoital  to  the  maAet  TOlua" 

It  la  complained  that  these  excerpts  limits 
ed  a  consldetatlon  ot  the  value  of  the  spring. 
If  located  on  the  laud  actually  taken,  as  af- 
fecting the  land  actually  taken,  or,  If  locat- 
ed on  the  land  not  taken,  as  affecting  the  land 
not  taken,  and  were  too  restrictive  In  scope, 
inasmnch  as  they  excluded  from  the  compu- 
tation of  damages  the  value  of  the  sprtog  if 
located  on  the  land  actually  taken  in  its  rela- 
tion to  the  value  of  the  whole  property.  In 
other  places  in  the  charge  the  court  Instruct- 
ed the  Jury  that  the  landowner  was  entitled 
to  be  compensated  for  the  value  of  the  land 
actually  used  for  the  construction  and  maln- 
tenance  of  the  sewer,  without  any  deduction, 
and  that  In  addition  thereto  the  landowner 
was  entitled  to  be  reimbursed  for  any  conse- 
quential damage  to  the  remainder  of  the 
property  resulting  from  the  construction  of 
the  sewer.  When  the  chaise  Is  taken  as  a 
whole,  we  do  not  think  that  the  court  could 
have  been  understood  by  the  Jury  as  Instruct- 
ing them  that,  if  the  spring  was  located  on 
the  land  actually  taken  up  by  the  sewer,  the 
effect  of  Its  destruction  or  material  ii^ury 
could  not  be  considered  In  arriving  at  the 
consequential  damage  to  the  remainder  of  the 
property. 

[4]  4.  The  InstructlonB  on  the  subject  of 
the  preponderance  of  evidence,  and  on  the 
form  of  the  verdict  given  to  the  Jury,  are 
not  open  to  the  criticism  made  of  them. 
There  was  evidence  sufficient  to  uphold  the 
verdict,  which  has  the  approval  of  the  trial 
Judge. 

Judgmmt  affirmed.  All  the  Justices  con- 
cur. 


HOWARD  T.  SAVANNAH  ELECTRIC  CO. 
<Snpteme  Court  of  Georgia.    Aug.  13,  1913.) 

(Bvttatua  by  the  Court.) 

Stbebt  Railboads  (I  117*)— Injttbt  to  Pb- 
DESTBUNS  —  Questions  fob  Jubt  — Plbad- 

INO. 

Tn  a  suit  by  a  widow  to  recover  damages 
for  the  homicide  of  her  husband  by  a  street 
railroad,  the  question  of  the  defendant's  oegU- 
gence,  and  of  the  diligence  of  the  plaintiff's  hus- 
band in  avoiding  the  consequencps  of  the  alleg- 
ed Deftligence  of  the  defendant  by  the  exercise 
of  ordinary  care,  and  to  what  extent  the  deceas- 
ed contributed  to  his  injury  by  his  neglect,  If 
any,  were  questions  for  the  Jury, 
(a)  Where  In  such  a  case  the  petltitm  alleged 


<0a. 

that  tmmediately  preceding  the  Injury  the  plain- 
tiff's husband  looked  in  the  direction  from 
which  the  car  was  coming  before  attempting  to 
cross  the  tracks  at  a  regular  street  crossing, 
and  that  at  tbat  time  the  car  was  far  enou^ 
away  to  have  snablsd  him  to  cross  in  safe^, 
but  that,  owing  to  the  high  and  unlawful  rate 
of  speed  at  which  the  car  was  rnnning,  it  over- 
took, struck,  and  injured  him,  and  this  allega- 
tion was  denied  by  uie  answer,  and  neither  the 
petition  aliped  nor  the  evidence  showed  that 
the  deceased  ever  saw  the  car  or  heard  the  song 
beftne  being  struck  It  was  error  for  the  court 
to  direct  a  verdict  for  the  defendant. 

(b)  In  such  a  case  It  was  a  qaestion  for  the 
Jury  to  decide,  under  the  evidence,  whether  the 
defendant  was  negligent,  or  whether  the  plain- 
titTs  husband  exerdsed  ordinary  care  In  going 
upon  the  tracks  of  the  defendant  company,  or 
to  what  extent  he  contribnted  to  his  injury  by 
bis  neglect,  if  any, 

[Ed.  Note.— ror  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  H  230-2^1;  Dea  Dig.  1 
117.*] 

Error  from  Superior  Court,  Chatham  Coqa- 
ty ;  W.  G.  Charlton,  Judge. 

Action  by  Belle  S.  Howard  against  the 
Savannah  Electric  Company.  Judgment  for 
defendant,  and  plaintiff  brings  oror.  Re- 
versed. 

Mrs.  Relle  Strong  Howard  Instttnted  an  ac- 
tion against  the  Savannah  Electric  Company 
to  recover  damages  for  the  alleged  wrongful 
killing  of  her  husband,  Charles  M.  Bomrd, 
by  the  running  of  its  cars.  The  petition 
alleged.  In  substance,  that  as  Howard  was 
proceeding  east  on  the  south  side  of  Bolton 
street.  In  the  city  of  Savannah,  and  was  pro- 
ceeding across  Whltafeer  street  and  across 
the  tracks  of  the  defendant  company,  which 
are  about  the  middle  of  the  street,  a  car  of 
the  defendant  struck  and  killed  him;  that 
the  defendant  was  negligent  in  running  the 
car  at  a  high,  dangerous,  and  unlawful  rate 
of  speed,  to  wit,  In  excess  ot  10  miles  an 
hour,  In  violation  of  the  Code  of  the  city  of 
Savannah;  that  there  was  an  electric  light 
at  the  comer  of  Whitaker  and  Bolton 
streets,  wbith  lllnmlnated  Uie  streets;  and 
that  Howard  was  in  full  view  of  the  motor- 
man,  had  he  been  looking,  while  Hovrard 
was  crossing  the  tracks,  and  the  motorman 
could  have  avoided  striking  him,  if  the  car 
had  been  going  at  a  moderate  rate  of  speed 
and  he  had  had  it  under  control,  and  If  he 
had  been  properly  experienced,  whlCh  it  was 
alleged  he  was  not,  but  was  an  inexperienced 
youth. 

The  eighth  paragraph  of  the  petition  is 
as  follows:  "Tour  petitioner  shows  that  her 
said  husband  cautiously  crossed  said  tracks; 
that  he  looked  In  the  direction  from  which 
the  car  came  before  going  on  the  tracks,  and 
that  at  that  time  the  car  was  far  enough 
away  to  have  enabled  him  to  cross  In  safe- 
ty ;  but  that  owing  to  the  high  and  unlaw- 
ful rate  ta  speed  at  which  the  car  ma  run- 
ning it  overtook  the  aald  Howard  Just  as  he 
was  stuping  from  the  eastern  mil,  and 
struck  his  ri^t  kneecap,  breaking  It.  The 
car  ran  about  160  feet  befbre  coming  to  a 
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atop."  It  wu  alleg«d  that  Howard  was  62 
yean  oK,  and  waa  In  tiie  txexdaa  of  ordl- 
nary  care  and  caution  for  Ms  own  safety; 
tliat  be  bad  tbe  rlgbt  to  doaa  Ibe  tracks  at 
a  regular  street  crossing;  that  at  the  time 
be  started  aercns  the  car  was  a  safe  distance 
away,  and  he  wonld  have  crossed  In  safet7« 
had  not  the  car  been  run  at  a  high  and  dan- 
gerous rate  of  speed  by  a  boy  who  was  In- 
experienced; that  Howard  did  not  ccmtrlbute 
or  assent  to  his  injuries;  that,  even  if  bis 
act  in  crossing  the  street  amoouted  to  con- 
tributory negligence,  the  defendant  was  so 
grossly  n^llgent  (and  without  this  negli- 
gence deceased  would  not  haTe  been  Injured) 
that  tbe  plaintUf  will  not  be  barred  a  re- 
covery, but  that  her  recoTery  will  be  dimin- 
ished under  the  law  applicable  to  such  cas- 
ea,  etc. 

The  answer  denied  each  and  erery  ma- 
terial auction  contained  In  the  petiUon, 
Including  the  eighth  paragraph  quoted  above. 
After  the  Introduction  of  evidence  had 
closed,  the  defendant  moved  the  court  to  di- 
rect a  verdict  In  its  favor,  on  the  ground 
that  the  allegations  of  the  petition  and  the 
evidence  thereunder,  and  particularly  the 
e^hth  paragraph  of  the  petition,  showed  as 
a  matter  of  law  that  the  plalntiCf  waa  not 
entitled  to  recover,  because  the  deceased  did 
not  exercise  ordinary  care  for  his  own  safe- 
ty, wben  by  the  exercise  of  such  care  he 
could  have  avoided  injury  to  himself.  Tbe 
court  directed  a  verdict  for  the  defendant, 
and  the  plalntUf  excepted. 

l:wl&ss  &  Oaaan,  of  Barannab,  for  xdaln- 
tur  In  error.  Osbonie  &  Lawrence*  of  Savan- 
nah, for  def^dant  In  error, 

HXUi,  J.  (after  stating  the  facts  as  ahov^. 
^e  dedslon  In  the  case  of  Thomas  t.  Cen- 
tral By.  Co..  121  Ga.  88,  48  8.  E.  683,  Is  re- 
lied npon  by  the  d^endant  as  controlling  In 
this  case.  This  court  there  held:  "One 
wbo  deliberately  goes  npon  a  railroad  track 
In  front  of  an  approaching  train,  thinking 
that  «he  can  cross  before  the  train  reaches 
ber.  and  miscalculating  Its  speed  because 
she  la  in  front  of  it,  cannot  recover  for  In- 
juries resulting  from  being  mn  down  by  the 
train,  althoogh  the  company's  servants  may 
haTe  been  n^llgent  In  mnulng  at  a  high 
rate  of  speed  at  that  point,  and  also  In  fall- 
ing to  cbedc  tbe  speed  of  the  train  at  a  pub- 
lic road  which  crossed  the  track  between  the 
place  where  tbe  train  ms  when  first  seen 
by  the  plaintiff  and  the  point  at  which  the 
Injury  occurred.  The  above  facts  being  set 
out  In  a  declaration,  a  demurrer  thereto  waa 
properly  sustained;  for  it  is  clear,  from  the 
allegations  made,  that  the  plaintiff,  by  the 
exercise  of  ordinary  care,  could  have  avoid- 
ed tbe  Injury."  Tbat  case  is  distinguish- 
able from  the  Instant  one.  That  case  In- 
volved a  steam  railroad,  on  which  the  rate 
at  speed  and  the  danger  la  much  greater  than 
In  tbe  case  of  a  street  railroad,  irtiere  cars 
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8t(9  usually  at  every  street  crossing,  and  the 
speed  is  r^nlated  by  dty  ordinance.  In  the 
preseiU  case  the  speed  was  not  to  exceed  10 
miles  an  hour.  The  public  have  the  right  to 
the  use  of  the  street  car  tntSka  for  tbe  pur- 
pose ot  crossing  and  recrosslng;  without  being 
r^rded  as  trespassers.  At  street  crossings, 
owing  to  the  low  rate  of  speed  and  the  light 
construction  and  equipment  of  tiie  cars,  the 
pnbUc  have  tbe  right  to  opect  Uiat  they  will 
be  under  controL  The  public  has  never  sur^ 
rradered  the  entire  use  of  the  streets.  In  the 
Thomas  Case,  supra,  the  deceased  bad  de- 
liberately gone  upon  the  tracks  of  a  steam 
railroad,  knowing  of  the  approach  o^  a  train, 
and  miscalculating  its  speed,  and  her  ability 
to  cross  In  safety,  took  tbe  chances  and  was 
Injured.  In  sudi  a  case,  of  course,  there 
could  be  no  recovery.  The  deceased  in  that 
case  was  guilty  of  such  contributory  negli- 
gence as  to  bar  a  recovery. 

In  the  present  case,  the  deceased  was  an 
old  man,  62  years  old,  and  deaf.  He  was  in 
a  public  street,  attempting  to  cross.  He  waa 
not  a  trespasser,  but  had  a  right  to  the  use 
of  tbe  tracks.  It  is  true  that  in  the  petition 
it  la  alleged  that  tbe  plaintiff's  husband  look- 
ed In  the  direction  f^m  which  the  car  was 
coming  before  going  on  the  tracks,  and  that 
at  the  time  tbe  car  was  far  enough  away  to 
have  enabled  him  to  cross  in  safety,  but  that, 
owing  to  the  high  and  unlawful  rate  of  speed 
at  which  the  car  was  running,  it  overtook 
him  juat  as  be  was  stepping  from  the  car 
track,  and  struck  his  right  kneecap,  breaking 
it,  from  the  effects  of  which  he  died.  But 
aU  these  allegations  were  denied  by  the  an- 
swer, tnclading,  of  course,  the  allegation  that 
the  deceased  looked  In  th&  direction  the  car 
waa  coming.  But  the  petition  did  not  allege, 
nor  did  the  evidence  show,  that  tbe  deceased 
ever  saw  the  approaching  car  before  he  step- 
ped upon  the  track  where  he  was  struck. 
Indeed,  the  evidence  of  the  motorman  tended 
to  show  that  be  did  not  see  the  deceased  un- 
til be  waa  wltbln  16  or  20  feet  of  blm,  when 
he  sounded  the  gong,  aisled  tbe  brakes,  and 
endeavored  to  stop  tlie  car,  but  could  not  on- 
til  the  deceased  was  stnick.  He  waa  In  as 
good  position  to  see  the  deceased  as  the  de- 
ceased was  to  see  the  car. 

The  issue  as  to  the  speed  of  tbe  car,  the 
negligence  of  the  defoidanf a  agents,  and  tb» 
diligence  of  the  plaintUTs  bnsband  were  thus 
in  issue.  The  evidence  for  the  plalntlfl  tend- 
ed to  show  that  immediately  before  the  car 
struck  the  deceased  tbe  high  Eipeed  of  the  car 
attracted  the  attention  of  some  of  the  passen- 
gers. The  conductor  was  asked  why  be  was 
running  so  fast,  and  wbethw  that  was  bis 
last  trip.  He  replied  that  he  had  another 
trip  to  make.  The  witness  "bad  hardly  got- 
ten the  words  out  of*  bis  mouth  vrh&a  the 
deceased  was  hit  by  the  car.  The  car  was 
going  18  or  20  miles  an  hour.  The  car  roll- 
ed 80  or  40  feet  after  It  stmcHs.  the  deceased. 
The  evidence  for  the  defendant  tended  to 
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sbow  tliat  be  bad  about  2  years'  erperlence 
as  a  motOTman,  and  was  22  years  old.  The 
car  vas  going  not  more  than  6  or  8  miles  an 
hour,  and  be  based  that  estimate  of  the  speed 
of  the  car  on  the  fact  that  **we  were  goliu; 
to  make  scbednle."  The  motorman  noticed 
the  deceased  just  as  be  stepped  off  the  enrb- 
stone  on  the  west  side  of  Wbltakw  street 
He  was  rii^Eing  bis  gong  continnonsly  all  the 
way  ont  there.  Whm  the  deceased  stenied 
off  the  cnrblng  be  was  In  a  position  of  safe* 
ty.  From  the  cnrMng  to  the  western  rail  is 
about  7  feet  Whm  the  motorman  saw  the 
deceased  step  off  tlw  curb  he  rang  tibe  gong 
espedal^  for  him  and  "haUooed"  at  bim. 
He  did  not  stop,  but  walked  across  the  track 
very  rapidly.  When  the  motorman  saw  that 
the  deceased  did  not  heed  the  warning,  he 
tried  to  stop  by  applying  the  Imikes  and  re- 
versing the  current  The  car  went  12  feet 
after  striking  the  deceased.  Althongh  the 
petition  allQ^  that  the  idaintifl's  husband 
looked  in  tJie  direction  the  car  was  coming, 
it  does  not  appear  tiom  the  petition  or  the 
evidence  that  the  deceased  ever  saw  the  ap- 
proaching car,  or  that  he  heard  the  gong  or 
shout  of  the  motorman. 

Under  these  clrcumstancea,  we  cannot  say, 
as  a  matter  of  law,  that  the  effort  of  the 
plaintiff's  husband  to  cross  the  track  ahead 
of  the  car  at  a  public  crossing  in  a  dty  was 
such  an  act  of  contributory  negligence  on  his 
part  as  to  amount  to  a  failure  to  exercise 
ordinary  care.  Whether  It  was  or  not,  under 
the  circumstances  of  this  case,  was  a  ques- 
tion of-  fact  which  should  have  been  left  to 
the  jury  to  determine.  It  was  a  question  for 
the  jury  to  decide  whether  the  defendant 
was  or  was  not  negligent  in  the  running  of 
its  cars  at  the  time  of  the  injury  as  allied 
in  the  petition;  and  it  was  also  a  question 
for  them,  under  the  evidence,  whether  the 
plaintifr 8  husband  was  guilty  of  such  a  want 
of  ordinary  care  or  contributory  negligence 
as  would  bar  a  recovery.  Lavler  v.  Central 
B.,  71  Ga.  222  (3);  Harrison  v.  Georgia  Ry. 
Ac.  Co.,  134  Ga.  718,  720,  68  S.  B.  605;  West- 
em  St  Atlantic  R.  Go.  v.  Terguson,  113  Ga. 
708,  713,  39  S.  m  306,  54  L.  R.  A.  802;  Wil- 
liams V.  So.  Ry.  Co.,  126  Ga.  712,  55  S.  B. 
948;  Western  &  Atlantic  R.  Co.  v.  York,  128 
Ga.  689  (4),  68  S.  B.  183.  The  dlrecUon  of 
the  verdict  for  the  d^ndant  was  error. 

Judgment  revised.  All  the  Justices  con- 
cur. 


LOTTISVILLB  A  N.  B.  CO.  v.  MABTIN. 
(Supreme  Court  of  Georgia.    Aug.  12,  19130 

fSyUahut  &ir  the  Court.} 

Gbantino  New  Tbial. 

There  was  no  abuse  of  discretion  In  grant- 
ing a  first  new  trial  in  tliis  case. 

Error  from  Superior  Court,  Gordon  Coun- 
ty; A.  W.  rite,  Judge. 


Actlon  between  W.  P.  Martin  and '  the 
LonlsvlUe  &  Nashville  Railroad  Oorapany. 
From  the  judgment  the  Railroad  Company 
brings  error.  Affirmed. 

O.  N.  Starr,  of  Calhoun,  and  D.  W.  Blair, 
at  Blarietta,  for  jOalntlff  In  error.  Maddox, 
HcGamy  ft  Shumate,  of  Dalton,  and  T.  W. 
Skelly,  of  Galboun,  for  defendant  in  error. 

LlfMPKIN,  J.  Judgment  affirmed.  All 
tlie  Juatleea  concur. 


KNOX  V.  TOCCOA  FURNITURE  CO. 
(Supione  Court  of  Georgia.    Aug.  12.  1918.) 

(SyUaiut  hv  the  Court.) 

1.  Dbhui.  or  New  Tbiai^Hibcohdvot  of 
Pabtt. 

There  was  no  evidence  whatever  submitted 
to  the  conrt  on  the  bearing  of  the  motion  for  a 
new  trial  to  support  that  ground  thereof  relative 
to  misconduct  upon  Uie  part  of  the  prerident  of 
the  plaintiff  corporation  In  improperly  approach- 
ing memben  of  the  jury  KOA  attemptlns  to  in- 
fluence them  "by  showing  them  personu  fiavors 
and  special  conrtesieB." 

2.  DKiraAX,  or  New  Tezal— Instbdctions— 

Vebdict. 

There  Is  no  merit  in  the  excepticm  to  that 
part  of  the  charge  of  the  conrt  set  forth  in  the 
motion  for  a  new  trial ;  and  there  was  sufficient 
evidence  to  support  the  verdict. 

Error  from  Superior  Court,  Stephens  Coun- 
ty; J.  B.  Jones,  Judge. 

Action  by  the  Toccoa  Furniture  Company 
against  T.  R.  Knox.  Judgment  for  plaintiff; 
and  defendant  brings  error.  Affirmed. 

Fermor  Barrett  of  Toccoa,  tor  plaintiff  In 
error.  A.  G.  &  Julian  McCurry,  of  Hartwell, 
and  Claude  Bond,  of  Toccoa,  for  d^^dant 
in  error. 

BECK,  J.  Judgment  affirmed.  All  the  Jue- 

tices  concur. 


JONES  V.  STATB. 
(Sapreme  Conrt  of  Georgia.   Aug.  12, 191SJ 

CfiyUobM  hy  tho  Court.) 

1.  Gbikxnal  Law  Q  823*)— iHSTBUonom  — 
Reasonable  DotTBT^-CUBS  of  Ebbobb. 
On  the  trial  the  evid^ce  tended  to  show 
that  the  homicide  was  murder^  without  any 
mitigating  circumstances,  but  tne  accused  in 
his  statement  claimed  that  it  was  an  accidental 
killing.  The  judge  defined  reasonable  doabt 
and  otherwise  fully  charged  the  jury  on  that 
subject  Immediately  following  such  charge,  he 
also  instructed  the  jury  on  the  law  of  accidental 
killing,  thus :  "The  law  says  no  person  shall  be 
convicted  of  any  crime  or  misdemeanor  that  is 
tiie  result  of  an  accident  or  misfortune ;  and  in 
ttiis  case  the  conrt  charges  you  that  if  you  are 
satisfied  from  the  evidence  in  fhis  case  Uiat  the 
person  alleged  to  have  been  killed,  if  he  was 
killed,  and  yon  are  satisfied  that  It  was  an  ac- 
cidental killing,  and  that  there  was  no  evil 
desire  or  intention  or  criminal  negligence  you 
would  not  be  authorized  to  find  the  defendant 
guilty."  After  giving  the  instraction  just  quot- 
ed, tie  proceeded  to  charge  the  law  In  regard  to 
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the  prfaoner^  ctateaint,  after  which  he  con- 
riudea  with  the  charge:  "If  yon  are  not  sat- 
isfied to  a  moral  certain^  and  oeyond  a  reason- 
able doubt  of  the  material  attegations  in  the  MU 
of  indictmentt  or  tf  7011  hare  any  reasonable 
doubt  in  tiiia  case,  it  would  be  your  duty  to 
give  the  benefit  of  that  doubt  to  the  defendant 
and  acquit  him."  Held,  tiiat  the  charge  in  re- 
gard to  homicide  by  accident  was  aot  error,  on 
the  ground  that  it  deitroyed  the  effect  of  the 
charge  on  the  law  of  reasonable  doubt  Pen. 
Code  1910,  I  40. 

[Bd.  Note.— For  other  cases,  aee  Criminal 
Law,  Cent  Dig.  K  1992-199&,  31S8 ;  Dec.  Dig. 

2.  CBncnfAL  Law  <|  946*)— New  Tbxai>-Eti- 

DENCn. 

The  evidence  alleged  to  have  been  newly 
discovered  was  not  of  such  character  as  would 
be  likely  to  produce  a  different  result  on  anoth- 
er trial.  Srochi  t.  Ventreea,  78  &  B.  1003 
(July  19,  191S). 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw  Cent  Dig.  H  2324-2327.  &36;  Dec  Dig. 
i  946.  •] 

8.  Cbimjhai,  Law  (|  1166*)— Afpeai/— Denial 

OF  New  Tbial. 

Hie  evidence  autiioriied  Uie  verdict  and 
the  discretion  of  the  trial  Judge  in  refusing  to 
grant  a  new  trial  will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
U^^Cent  Dig.  H  8067-8071;   Dec^  Dig.  | 

Error  fkom  Superior  Conr^  Mwgan  Coun- 
ty; J.  B.  Park,  Judge. 

Willie  Jones  was  convicted  of  murder,  and 
brings  error.  Alflrmed. 

J.  M.  Merritt  of  Madtson,  for  plaintiff  In 
error.  Jos.  B.  Pottle,  Sol.  Gen.,  of  HiUedge- 
vUle,  and  Q.  S.  Felder,  At^.  Gen.,  for  the 
Statfc 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


HENRY  T.  ROBERTS. 
(Suprone  Court  of  Georgia.  Aug.  12,  1918.) 

(SyllahM  bw  ifte  Court.) 

1.  EnCTMBNT  (I  9*)— Tbial  (S  165*)— Motiob 

FOB  NoNBUii'-TrrLB— Evidence. 

While  the  plaintiff  in  an  action  for  land 
must  recover  on  the  strength  of  his  own  title, 
;et  in  passing  on  a  motion  for  nonsuit  upon 
the  coodusioD  of  the  evidence  submitted  in  be- 
half of  the  plaintiff,  such  evidence  should  be 
constmed  most  favorably  to  him,  and  if,  so  con- 
strued, a  prima  facie  case  for  the  plaintiff  is 
made  out  a  nonsuit  should  be  refused. 

[Ed.  Note. — For  other  cases,  see  Ejectment 
Cent  Dig.  tt  16-29;   Dec.  Dig.  $9;*  Trial, 
Cent  Dig.  H  878,  874;  Dec.  Dig.  %  166.*} 
:i.  Adveese  Possession  (|  115*)— Title— Non- 

sLiT- Evidence. 

Construing  the  evidence  for  the  plaintiff 
upoD  the  trial  most  fovorably  in  his  behalf,  the 

{Dry  would  have  been  authorized  to  fisd  that 
le  and  those  under  whom  be  claimed  had  actual 
and  idverse  possesidon  of  the  land  for  which 
me  action  was  brought  for  more  than  20  years 
prior  to  the  date  when  the  defendant  entered 
into  possession  thereot  It  follows  that  the 
court  erred  in  grantii^  a  nonsuit 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
»wion.  Cent  Dig.  i|  314.  691-701;  Dec.  Dig.  fi 
lis.*] 


'  JDrror  from  Superior  Oonrt,  Babezduun 
Countr;  J.  B.  Jones,  Judge. 

Action  by  J.  A.  Henry  against  J.  D.  Rob- 
erts. Judgment  for  defendant  and  plaintiff 
brings  error.  Reversed. 

L  H.  Sutton,  of  Clarkesvllle,  for  plaintiff 
In  error.  J.  O.  Edwards,  of  ClarheBvUle.  for 
defendant  in  error. 

SISH,  a  J.  Judgment  reversed.  AU  the 
Justices  concur. 


ZACHBT  V.  ZACHBT. 
(i?!uprane  Court  of  Georgia.   Ang.  12,  1913.) 

(Syllabua  ly  the  Court.) 

DivoacB  (S  289*)— Custody  of  Childben— 

Res  Judicata. 

Wtere  a  motion,  baaed  oo  pending  libel  for 
divorce.  Is  made  to  the  judge  under  Civil  Code 
1910,  f  2980.  for  temporary  alimony  and  the 
custody  of  children  of  the  marriage  pending  the 
litigation,  the  judge,  in  determining  the  custody 
of  the  chtldren,  is  not  bound  by  a  previous  judg- 
ment in  habeas  corpus  between  the  same  par- 
ties, but,  after  hearing  all  the  facts  and  circum- 
stances, should  exercise  a  sound  discretion  in 
awarding  the  custody  of  the  cbildreo.  Civil 
Code  1910.  H  2971  and  2980,  being  in  pari 
materia,  must  be  construed  together. 

[Ed.  Note.— For  other  cases,  see  Divorce. 
Cent.  Dig.  I  773 ;  Dec,  Dig.  S  289.*] 

Error  from  Superior  Court,  Columbia 
County;  H.  C.  Hammond,  Judge. 

Action  by  Mary  W.  Zadiry  against  Julian 
J.  Zachry.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Reveraed. 

C.  E.  Dunbar,  of  Augusta,  for  plaintiff  in 
eoTor.  0.  H.  A  B.  S.  Cohen,  and  Hamilton 
Pbinisyt  all  of  Augusta,  for  defendant  in 
»ror. 

EVANS,  P.  J.  Julian  J.  Zacbry  and  Uary 
W.  Zachry  vrete  married  on  Novouber  12, 
1900.  During  Uay,  1913,  the  husband  insti- 
tuted B  habeas  corpus  proceeding  against 
his  wife,  befbre  the  ordinary  of  Blcbmoud 
county,  to  recover  tbe  custody  of  tbelr  two 
minor  daugbtera,  both  under  the  age  of  three 
years,  and  on  May  12,  1913.  the  custody  of 
the  children  was  awarded  to  tbe  husband 
by  the  ordinary.  Tbree  or  four  days  there- 
after the  wife  filed  in  Columbia  county  a  pe- 
tition for  divorce  against  her  husband,  who 
was  a  resident  of  that  county ;  and  ahe  made 
an  application  for  the  support  and  custody 
of  her  children  under  Civil  Co&e,  I  2980, 
based  upon  her  pending  libel  for  divorce. 
On  the  hearing  the  court  allowed  attorney's 
fees  and  temporary  alimony  to  the  wife,  but 
refused  her  tbe  custody  of  her  children,  hold- 
lug  that  tbe  Judgment  in  the  habeas  corpus 
proceeding  conclusively  adjudicated  the  right 
of  the  faosband  to  their  custody;  there  be- 
ing no  contention  that  there  was  any  change 
In  the  status  of  the  parties  other  than  the 
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tang  ot  the  pettOtm  tor  divorce.  Tlie  vlfe 
ezd^tfl  to  this  Judgment 

The  case  1»  aovemed  bj  carfl  Godfl^  II 
2971,  2980.  The  last  named  of  these  see- 
lions  provldeB  for  an  Interlocutory  hearing 
before  the  Judge,  on  a  motioi  made  pending 
a  divorce  proceeding,  to  detennlne  who  shall 
be  entitled  to  the  care  and  custody  of  the 
children  pending  the  litigation,  as  U  the 
same  woe  before  him  on  a  writ  at  habeas 
corpus.  If  nothing  more  appeared  In  the 
statntOb  we  would  be  ocmstralned  to  follow 
the  analogy  of  a  proceeding  of  this  kind  to 
that  of  a  habeas  corpus,  and  to  apply  the 
rule  that  a  Judgment  on  habeas  ccffpus  In 
a  contest  betweoi  parents  over  the  custody 
MP  minor  children  Is  conclusive  In  a  subse- 
qnent  application,  unless  some  new  tact  has 
occurred  which  has  altered  the  state  of  the 
case  or  the  relattve  claima  of  the  parents  In 
some  material  respect  Klrkland  v.  Canty, 
122  Ga.  261,  60  S.  B.  90.  But  the  cognate 
section  (2971)  Is  to  be  construed  in  connec- 
tion with  it.  That  section  declares:  "In  all 
cases  of  divorce  granted,  the  party  not  In  de- 
fault shall  be  entitled  to  the  custody  of  the 
minor  children  of  the  marriage.  The  court, 
however,  In  the  exercise  of  a  sound  discre- 
tion, may  look  Into  all  the  circumstances, 
and,  after  hearing  both  parties,  make  a  dif- 
feroit  disposition  of  the  children,  withdraw- 
ing them  from  the  custody  of  either  or  both 
parties,  and  placing  them,  If  necessary,  in 
possession  of  guardians  appointed  by  the 
ordinary.  The  court  may  exercise  a  similar 
discretion  pending  the  libel  for  divorce."  In 
cases  of  final  divorce  the  custody  of  the 
children  will  be  awarded  to  the  party  not  in 
default  (if  approved  by  the  presiding  Judge), 
notwithstanding  their  custody  may  have  been 
glv^  to  the  other  party  in  a  former  habeas 
corpus  proceeding.  The  statutory  design 
seems  to  be  that  on  the  final  verdict  for  di- 
vorce the  court  shall  not  be  hampered  by 
any  former  decree  or  Judgment  in  a  habeas 
corpus  case,  but  that  the  court  will  be  at 
fall  liberty  In  providing  for  the  welfare  of 
the  children.  And  there  Is  much  reason  that 
the  court  should  not  be  fettered  by  any  form- 
er Judgment  rendered  on  habeas  corpus,  be- 
cause the  Issues  are  not  altogether  the  same. 

In  a  contest  by  habeas  corpus  between  par- 
ents for  the  possession  of  children,  the  con- 
tending parties  are  pressing  their  private 
claims,  and  the  welfare  of  the  children  is 
made  a  subsidiary  matter  by  the  striving 
parents;  whereas,  in  the  case  of  divorce 
granted,  the  marital  bonds  are  dissolved,  and 
henceforth  the  parents  are  no  longer  in  do- 
mestic relation.  In  sudi  a  case  the  welfare 
of  the  chlldrw  appeals  most  strongly  to  the 
humanity  and  oonadence  of  the  Judge,  and 
it  Is  wise  ttiat  he  be  left  untrammeled  by  any 
former  Judgment  on  hebeas  corpus  in  making 
provision  for  the  children's  fntore^  The 
statute  confers  on  the  Judge  a  supervisory 


control,  with  respect  to  tbB  custody  of  the 

childrao,  over  the  whole  divorce  proceeding, 
and  In  the  exerdae  of  a  wise  discretion  he 
may  award  tii^.  custody  to  the  pamt  in 
fault;  or  even  to  sttangem^  In  case  of  divoroe 
granted.  OHie  irtatnte  further  declares  that 
*'the  court  may  exercise  a  similar  dlscretltm 
pmdlng  the  libel  for  divoroe."  What  mean- 
ing are  we  to  dve  to  Uiese  words?  If  we 
confine  their  meaning  to  an  exwdae  of  dis- 
cretion with  respect  to  matters  transpiring 
snbseQvently  to  a  Judgment  roidered  In  a 
habeas  corpus  proceeding,  we  not  only  write 
sudi  restriction  into  the  statute,  but  we  do 
violence  to  the  legislative  flat  that  the  court 
shall  have  and  ^»rclae  a  diacretkm  similar 
to  that  given  Urn  In  cases  of  divorce  grant- 
ed, whidi  Is  unfettered  by  any  previous  ad- 
Judication  on  habeas  corpus.  We  think  the 
l^lslatlve  purpose  was  to  take  a  proceeding 
under  section  2060,  to  detomine  the  custody 
of  children  pending  divorce  litigation,  from 
without  the  operation  of  any  former  Judg- 
ment on  habeas  corpus,  and  to  confer  upon 
the  Judge  plenary  power  tor  the  exercise  of 
a  sound  discretion  In  awarding  the  custody 
of  the  children  of  the  parties  to  the  divorce 
libel.  We  revise  the  Judgment,  tliat  the 
court  may  hear  all  the  facts  and  exerdse  a 
sound  discretion  in  awarding  the  custody  of 
the  children. 

Judgment  revwsed.  All  the  Justices  covr 
cur. 


BTAN8  T.  GAIiLAWAT,  Deputy  Sheriff  et  aL 
(Supreme  Oourt  of  G«»gia.   Aug.  14,  1013.) 

(8ylltthu4  &v  fke  Court.) 

1.  judoicikt  (i  c19*)— ooixatbbal  attack— 

Action  on  Fobthcohzno  Bond. 

Certain  justice  court  executions  In  favor 
of  the  Arnold  Grocery  Company  against  J.  R. 
Evans  were  levied  on  described  goods  as  the 
property  of  the  defendant  in  fi.  fa.  Affidavits 
of  ule&uity  were  Interposed,  and  in  order  to  get 
possession  of  the  property  the  defendant  exe- 
cuted and  delivered  to  the  levying  officer  bonds 
conditioned  to  deliver  the  property  "at  the  time 
and  place  for  sale,"  in  the  event  that  the  il- 
legalities "should  be  dismissed  by  the  court  or 
TOthdrawn."  The  property  was  then  ddivered 
to  the  defendant,  who  afterwards  sold  or  other- 
wise disposed  of  It,  so  that  he  could  not  pro- 
duce it  in  terms  of  the  bonds.  In  the  superior 
conrt  the  levying  officer,  for  the  nse  of  the 
plaintiff  In  fi,  fa.,  instituted  suit  on  the  bonds 
for  the  amount  due  on  the  fi.  fa.,  which  was 
less  than  the  value  of  the  property  levied  on. 
The  defendant  (the  principal  in  the  bonds}  in- 
terposed a  plea  which,  as  amended,  admitted 
what  lias  Just  been  stated,  and  set  up,  in  sub- 
stance, the  followlnK:  The  ground  of  illegality 
was  that  the  defendant  bad  not  been  served  in 
the  suits  in  the  justice  court.  While  the  il- 
l^llty  oases  were  pending  on  appeal  In  the 
superior  cour^  and  befoze  the  tenn  convened, 
the  defendant  and  the  attorney  of  plaintlfl 
agreed  upon  a  settlemeot  of  the  cases.  Under 
the  agreement  the  defendant  **w&b  to  pay  cash 
flOO,"  and  the  attorney  **was  to  stop  all  fur- 
ther costs,  and  was  to  sccept  rent  notes  for  the 
b^ance,  and  upon  this  was  to  nark  the  said 
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  settled.''    The  defendant  paid  the  9100. 

and  attorney  "acreed  to  carry  out  the  oth- 
er terms  oC  the  contract,"  and,  relTiiv  on  each 
PRoniae,  defendant  did  not  attend  court;  bu^ 
'instead  of  carrying  oat  this  contract,  said 
plaintiff  by  its  attorney  dismissed"  the  affldarits 
of  ilicsaUty,  and  "refused  to  accept  rent  notes 
or  abide  said  contract"  The  defendant  alleges 
that  it  **is  inequitable  not  to  enforce  said  agree- 
ment," and  it  is  prayed  that  the  *'agreeiiwnt  be 
enforced,  and  said  cases  be  rdnstated  in  the 
court,"  and  the  isiae  tried,  and  that  In  the 
meantime  that  the  suit  on  the  bonds  be  enjoin* 
ed.  HM,  ccmstrued  In  its  entirety  and  in  the 
JUht  of  the  prayen,  ^  object  of  this  portion 
of  the  plea  was  to  set  aidde  the  judgment  of  the 
snperior  court  dismissing  the  illegality  cases, 
and  to  reinstate  them  for  trial,  and  to  enjoin 
the  suit  on  the  forthcoming  bonde. 

[Bd.  Note^— For  other  cases,  see  Judgment 
Cent  Dig.  I  968;  Dee.  Dig.  {  519.*] 

S.  JuDeum  tt  S19*)— AonoiT  on  Fobthoou- 
IMO  Bonn— CoHSTBucnoN  ov  Piu— Col- 
x^TERAL  Attack  on  JnoGUCKT. 

The  attaclE  made  upon  the  judgment  dis- 
missing the  ill^ality  cases,  in  the  plea  of  the 
defmdant  in  the  smt  by  the  levying  officer  on 
the  forthcoming  bond,  was  merely  a  collateial 
attack,  and  would  not  suffice  ae  a  basis  for 
setting  aside  the  judgments  or  the  grant  of  the 
injunction.  Porter  t.  Bountree,  111  Ga.  860, 
86  &  B.  761 :  Alabama  Great  Bonthem  B.  Ga 
T.  HiU.  139  Ga.  224,  76  S.  E.  1008. 

[Ed.  Note.— For  other  cases,  see  Judgment; 
C^t  Dig.  I  963;  Dec  Digrila9.*] 

8l  Judoueitt  (I  619*)— AcTXOir  on  Fobthcou- 

zne  Bond— nu. 

There  was  no  enor  in  striking  the  plea. 

{Ed.  Note.— For  otiwr  cases,  see  Judgment, 
Cent  Dig.  {  96S;  De&  Dig.  1  519.*} 

Error  from  Superior  Court,  Wilkes  Coim- 
tr;  B.  F.  Walkor,  Judge. 

Action  by  J.  W.  Callaway,  Jr.,  Deputy 
Sherlir,  for  use,  etc.,  and  others,  against  J. 
R.  Eran&  Judgment  for  plaintteh,  and  de- 
fendant brings  error.  Affirmed. 

Golley  ft  Golley,  of  Washington,  for  plain- 
tut  in  error.  I.  T.  Irrln,  Jr.,  of  Washington, 
for  defendants  In  error. 

ATKINSON,  J.  Judgmoit  alBmwd.  All 
tbe  Justices  eonctir. 


HARDBB  T.  TnOTJBN. 
(Sapreme  Conrt  of  Georgia.   Aug.  14,  1918L) 

(ByUalv  bv  the  0<Htrt.} 

1.  Atpux  and  Bsbok  (i  1067*)— Habhuess 
EsBon— BxcLnsiOH  of  Btidenoe. 

On  the  trial  of  a  suit  brought  by  the  re- 
ceiTer  of  a  corporation  to  recover  the  price  of 
stock  alleged  to  have  been  subscribed  by  a 
stockholder,  whose  defense  was  that  he  snb- 
acribed  for  a  certain  number  of  shares,  for 
which  he  had  paid  according  to  contract,  but 
that  tile  numiier  of  shares  set  opposite  his 
name  on  the  subscription  list  was  raised  to  a 
lai^r  number  by  some  one  not  authorised  by 
him,  the  price  of-  which  excess  number  of 
shares  the  suit  was  brought  to  recover,  it  wae 
not  error  requiring  a  new  trial,  under  the  facts 
of  this  ease,  tot  the  court  to  decline  to  allow 
in  evidence,  when  offered  by  the  plaintiff,  the 
stodbook  of  the  corporatton,  containing  a 
blank  stock  cratificate,  signed  by  the  defendant 
aa  president  of  the  corporation,  and  the  stub 


attached  thereto,  which  read  "Certificate  No. 
64  for  26  shares  Issued  to"  the  defendant,  the 
number  of  shares  named  being  in  excess  of  the 
number  the  defendant  had  conceded  to  have 
subscribed,  where  he,  as  a  witness  in  lus  own 
behalf,  gave  evidence  showing  the  existence 
and  contents  of  the  stub  and  certificate  aa  cou" 
tended  by  the  plaintifl. 

[EM.  Note.— For  other  caara,  see  Appeal  and 
Error.  Cent  Dig.  H  4194-^499,  4206;  Dec 
Dig.  i  1067.*1 

2.  CoBPORATioNS  (|  90*)— AonoN  ON  Stock 
SuBSCBipnoN- Aduibsion  or  Etidehcb. 
It  was  not  'error  to  allow  the  Introduction 
in  evidence  of  the  receipt  set  out  in  the  second 
division  of  the  opinion,  for  the  reason  there 
stated. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tiMU^Cant  Dig.  11  245,  88»-419;  Dee.  Dig. 

S.  Cobfobations  (I  90*)— NonoE  to  Aoin^— 
Action  on  Btook  Subbobiftzoh— Qxtotion 

OF  Fact. 

tinder  the  facta  of  this  case,  it  was  not 
error  for  the  court  to  decline  to  give  the  fol- 
lowing instruction  to  the  jnry:  "If  you  find 
from  the  evidence  that  the  treasurer  of  the 
Savannah  Sand  lime  Brick  Company  had  its 
subscription  list  snd  that  subscription  list  had 
on  it  the  name  of  John  F.  Tietien,  with  60 
shares  written  thereafter,  and  the  treasurer 
was  charged  by  the  corporation  with  the  duty 
of  colleeang  such  subscription,  then,  at  the 
time  the  treasurer  of  the  corporation  ascer- 
tained that  such  subscription  was  60  sharea, 
the  treasurer  knew  It,  and  John  F.  TietJen, 
when  he  became  president  of  the  corporation, 
would  be  chargeable  with  knowledge." 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  »  246,  383-410;  Dec.  Dig.  t 
90.*] 

Error  from  Superior  Court,  Chatham  Coun- 
ty; W.  G.  Camrlton,  Judge. 

Action  by  W.  P.  Hardee,  recover,  asalnst 
J.  F.  Tletjeo.  Judgment  for  d^endant,  and 
plaintttC  brings  error.  Affirmed. 

B.  S.  ESliott,  of  Savannah,  for  plaintifl  in 
error.  Adams  &  Adams,  of  SaTannab,  fbr 
defmdant  In  error. 

Him  J.  W.  P.  Hardee,  aa  receiver  of  Qie 
Savannah  Sand  Lime  Brick  Company, 
brought  his  action  tor  an  alleged  ubpaid  Bub- 
scripttoD  to  the  capital  stock  of  that  company 
against  John  V.  Tietjen.  The  petition  al- 
leged that  the  defendant  subscribed  for  60 
shares  of  the  capital  stock  of  the  company, 
of  the  par  value  of  $100  per  share,  to  wit, 
the  sum  of  $6,000,  and  had  paid  only  $2,000, 
leaving  $3,000  still  due  by  him  to  the  com- 
pany. A  demurrer  to  the  petition  as  amend- 
ed was  overruled.  The  defendant  flled  an 
answer,  denying  that  he  subscribed  for  60 
shares  of  stock,  but  averring  that  he  sub- 
scribed for  20  shares,  to  be  paid  for  In  200 
acres  of  land,  and  that  he  had  paid  for  his 
stock-  In  the  manner  provided  for  in  the 
contract  of  subscription,  and  had  obtained 
a  certificate  covering  these  20  shares.  The 
Jury  returned  a  verdict  for  the  defendant  A. 
motion  for  a  new  trial  was  overruled,  and 
the  plaintiff  excepted. 

There  was  abundant  evidence  to  sustain 
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the  verdict  Nomeroos  gnranda  of  enor 
were  assigned  on  the  admissloQ  ct  erldence, 
refasal  to  admit  erldence,  ezcerpta  from  the 
charge  of  the  court,  and  a  failure  to  charge 
as  requested.  We  hare  exambied  «adi 
gnmnd  of  the  motion  carefully,  and  have 
come  to  the  conclu8i(Hi  that  none  of  these 
assignments  possess  soffident  merit  to  require 
the  grant  of  a  new  trial. 

[1]  1.  One  ground  of  error  aastgned  is  tiiat 
the  court  declined  to  allow  In  evidence,  when 
offM*ed  by  the  plaintiff,  the  stockbook  of  the 
Savannah  Sand  Lime  Brick  Company,  con- 
taining certificate  No.  M,  which  con  slated 
of  a  stub  and  certificate.  The  stub  read 
(omitting  the  immaterial  parts):  "Oertlflcate 
No.  54  for  25  shares  Issued  to  J.  F.  Tietjen." 
Stock  certificate  No.  &4  Itself,  attached  to 
the  stub,  was  in  blank,  signed:  "Johu  F. 
Tietjen,  President."  The  stub  and  certifi- 
cate were  offered  as  tending  to  show  that 
there  were  25  shares  of  stock  Issued  to  J.  F. 
Tietjen.  The  stock  certificate  was  In  blank 
form,  signed  by  Mr.  Tietjen,  which  signature 
was  proved.  Exception  ts  taken  to  the  refus- 
al of  the  court  to  allow  the  stub  and  certifi- 
cate in  evidence,  for  the  reason  that,  as  the 
certificate  was  signed  by  Mr.  Tietjen,  and  his 
signature  was  not  denied,  but  was  proved, 
the  w^ght  of  the  offered  evidence  was  for 
the  jury,  and  not  the  court  Even  if  the 
stub  and  certificate  were  admissible  in  evi- 
dence, It  was  not  harmful  error  under  the 
facts  of  this  case,  requiring  a  new  trial,  to 
exclude  them,  as  the  dtfendant  Tietjen,  as 
a  witness,  gave  evidence  tending  to'  show 
that,  while  he  signed  the  certificate  in  blank, 
both  the  stub  and  certificate  were  filled  out 
by  some  one  other  than  himself,  without  his 
Imowledge  or  consent  His  testimony  tended 
to  show  the  existence  of  the  stub  and  certif- 
icate as  contended;  but  it  also  explained  that 
he  did  not  insert  or  authorize  to  be  Inserted 
the  words  "25  shares  of  stock"  In  the  stub. 
There  was  no  confilct  In  the  evidence,  which 
tended  to.  show  that  the  defendant  signed  the 
stock  certificate  in  blank,  that  he  did  not 
bave  possession  of  the  stockbook  containing 
the  certificate  and  stub  attached  thereto  after 
the  certificate  was  signed  by  him  in  blank, 
that  the  stub  was  filled  out  by  another  with- 
out the  defendant's  knowledge  or  consent 
and  that  it  was  In  the  possession  of  another 
official  of  the  corporation,  and  the  defendant 
did  not  know  of  the  contents  of  the  stub  and 
certificate  while  they  were  In  the  possession 
of  the  other  officer. 

[2]  2.  Brror  was  assigned  because  the ' 
court  allowed  the  defendant  to  put  in  evi- 
dence, over  the  objection  of  the  plaintiff,  a 
certain  receipt,  aa  follows:  "Office  of  G.  B. 
Whatley,  Attorney  and  Counselor  at  Law, 
Room  18,  Provident  Building.  Telephone 
1177.  Savannah,  Ga.,  Jany.  26,  1905.  This 
Is  to  certify  that  John  F.  Tietjen  has  signed 
his  name  to  the  Sand  Ume  Brick  Company 
for  $2,000.  to  be  paid  for  in  200  acres  of  land 
containing  the  sand  from  which  the  bricks 


are  to  be  made»  eltoated  at  Bdm,  GeoEgla. 
[Signed]  W.  G.  Paacball.  [Signed]  O.  B. 

Vsrhatley.'*'  The  objection  nr^  to  the  Intro- 
ductlon  of  the  receipt  as  evidence  was  "that 
the  company  never  anthorlzed  or  acc^ted 
the  contract;  also,  that  the  or^nal  subscrip* 
tlon  of  Mr.  lAetjen,  being  the  subscription 
sued  on,  was  before  the  court,  and  that  the 
plea  filed  was  not  a  plea  of  non  est  factum, 
and  the  contract  did  not  appear  to  be  com- 
lAete  in  r^erence  to  the  subscription  to 
which  Mr.  Tietjen  had  signed  bSa  name,  and 
that  the  name  of  the  company  was  Uie  Sand 
Lime  Brick  Company,  and  not  the  Savannah 
Sand  Lime  Brick  Company.  The  evidence  of 
O.  B.  Whatley,  whose  name  appears  signed 
to  the  receipt  (the  other  signer  being  dead), 
tended  to  show  that  he  wrote  out  and  signed 
It,  and  at  the  time  was  representing  the  pro- 
moters of  the  company,  and  tliat  Mr.  Tietjen 
subscribed  and  paid  for  only  20  shares  of 
stock.  The  minutes  of  the  company,  which 
were  put  in  evidence,  showed  that  It  was 
sometimes  called  Sand  Ume  Brick  Company, 
and  sometimes  Savannah  Sand  Ume  Brick 
Company.  We  think  the  evidence  was  ad- 
missible, and  that  the  court  did  not  err  In 
so  ruling.  See  Howard  v.  Glenn,  86  Ga.  239 
(d),  11  8.  B.  610,  21  Am.  St  Rep.  156. 

[S]  S.  The  refusal  to  give  the  following  in- 
struction to  the  jury  is  assigned  as  error: 
"If  you  find  from  the  evidence  that  the  treas- 
urer of  the  Savannah  Sand  Lime  Brick  Com- 
pany had  its  subscription  list,  and  that  sub- 
scription list  had  on  It  the  signature  of  John 
F.  Tietjen,  with  50  shares  written  thereafter, 
and  the  treasurer  was  charged  by  the  corpo- 
ration with  the  duty  of  collecting  such  sub- 
scription, then,  at  the  time  the  treasurer  of 
the  coriwration  ascertained  that  such  sub- 
scription was  50  shares,  the  treasurer  knew 
it,  and  John  F.  Tietjen,  when  he  became 
president  of  th&  corporation,  would  be  charge- 
able with  such  knowledge."  It  Is  insisted 
that  the  defendant  knew  his  subscription 
was  for  60  shares  of  stock ;  that  even  if  the 
subscription  was  originally  for  20  shares,  and 
had  been  raised  to  60  shares,  as  he  contend- 
ed, the  treasurer  of  the  corporation  knew  the 
list  showed  it  was  for  50  shares,  and  this 
was  also  notice  to  the  defendant,  who  was 
president  of  the  corporation ;  and  that  if 
he  took  no  steps  to  repudiate  It,  he  will  be 
considered  In  laches,  and  as  being  estopped 
from  setting  up  any  defense  to  the  suit  filed 
thereon.  As  to  the  first  proposition,  it  Is  a 
question  of  fact  as  to  whether  the  defendant 
knew  the  subscription  list  was  for  SO  shares 
as  being  subscribed  by  him.  On  this  question 
the  evidence  was  conflicting,  and  the  jury 
found  with  the  defendant,  and  under  the  evi- 
dence was  authorized  so  to  do. 

We  next  consider  the  contention  that  the 
list  showed  that  the  defendant's  name  was 
on  the  list  for  60  shares,  and  the  treasurer 
of  the  corporation  had  the  list  and  knew 
this,  and  that  notice  of  that  tACt  to  the  treas- 
urer was  notice  to  the  president,  who  was 
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John  P.  TiHJen,  tbe  defendant  There  was 
evidence  tending  to  show  that  the  treasurer 
of  the  corporation  had  in  his  possession  the 
list  of  SDbseribers  to  the  capital  stock,  and 
that  this  list  showed  that  opposite  the  name 
of  J.  F.  Tietjen.  were  the  words  "BO  shares." 
The  evidence  for  the  defendant  tended  to 
show  that  he  subscribed  for  only  20  shares 
of  the  stock,  which  were  to  be  paid  for  with 
200  acres  of  land,  and  this  was  done.  It  also 
tended  to  show  that  the  defendant  did  not 
see  the  list,  with  the  words  "50  shares"  op- 
posite his  name,  or  knew  of  It,  and  had  no 
knowledge  of  his  subscription  having  beai 
raised  from  20  to  60  shares.  In  view  of  the 
evidence  in  the  case,  and  the  general  chaise 
of  the  court,  we  think  the  court  did  not  err 
ia  declining  to  give  the  requested  instruction 
to  ^e  jiU7.  WbU^  as  a  general  rule,  no- 
tice to  an  agent  of  a  corporation,  actli^  for 
it  in  connection  with  its  bosInesB  and  within 
the  scope  of  bis  agem^.  Is  notice  to  his  prin- 
cipal (Wade  on  Notice  [2d  Ed.]  |  672),  we  do 
not  think  that  notice  to  one  a^^t  of  a  cor- 
poration that  the  stock  subscription  of  anoth- 
er agent  has  been  raised  is  notice  to  the  oth- 
er agent  (tf  the  same  cori>0Eatlon  as  a  pri- 
vate stockholder,  so  as  to  charge  him  with 
notice  that  his  sto^  sutMcriptton  haa  been 
raised  fnun  tlie  amoimt  whlcb  he  Bobscrlbed 
to  a  bigber  amount.  See  Oeorgia  &IUk  Pro- 
ducers' Aas'n  T.  Crane,  137  Oft.  fiO,  72  8.  E. 
414;  31  Ore  1687 

The  principle  here  ruled  appltes  to  the  oth- 
a  assigiimenta  of  error,  which  raise  sub- 
stantially the  same  question  in  varying  forms 
as  the  qnestttm  here  decided.  The  charge 
of  the  court  as  a  whole  corered  the  issues  In 
the  casB^  and  was  as  fbTorable  to  tiie  plain- 
tiff as  he  was  entitled  to.  The  otho:  assign- 
ments of  error  are  without  merit. 

Judgmoit  affirmed.  All  the  Justices  con- 
cur. 


CONNALLY  et  aL  r,  MORRISON  et  aL 
(Sivreme  Coort  of  Georgia.   Aug.  13,  1913.) 

(BvlMm$  >y  Oomrt.) 

1.  Schools  and  Sohool  Dibtbiots  ({  103*)— 
Tax  Exaction— LiBtt. 

dvil  Code  1910,  f  1035,  provides  for  the 
liolding  of  eiectionB  in  school  districts  to  de- 
termine whether  a  local  tax  shall  be  levied  for 
the  pnrpoie  of  supplementing  the  funds  re- 
ceived from  the  state  for  public  sctiools  in  the 
district,  and  it  1b  declared  that  "two-thirdB  of 
those  voting  shall  be  necessary  to  carry  the 
election  for  local  taxation  for  public  schools." 
Where  such  an  election  has  been  held,  and  the 
requisite  majority  Is  obtained,  it  is  the  duty  of 
the  ordinary  to  declare  the  result,  and  there- 
after a  tax  win  be  levied  as  provided  for  In 
Civil  Code  1910,  |  1637. 

^!d.  Note.—- For  other  cases,  see  Schools  and 
Sdiool  Districts,  Cent  Dig.  |g  114,  115,  117, 
240-245,  262;  Dec.  Dig.  1 103.*] 

2.  School^  and  Schooi,  Distbiots  (1  103*)— 
Tax  Elbctior— Lbvt. 

Where  the  law  for  lenrlng  a  local  tax  for 
lapplementing  the  funds  m  a  school  district 


has  been  put  into  effect  by  on  election  in  a  dis* 
trict  as  mentioned  in  the  preceding  note,  it 
win  continue  until  changed  by  law. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts.  Gent.  Dig.  H  114.  116,  117, 
240-245,  262;  Dec.  Dig.  |  US.*] 

3.  Schools  and  School  Distbictb  (S,  103*)— 
LxTi  OF  Taxis— Effect  of  Election. 

CIt.  Code  1910,  9  1536,  deals  with  the  mat- 
ter of  repeal  of  the  local  tax  law  in  a  given 
school  district  in  BO  far  as  it  is  applicable  to 
such  district.  Properly  construed,  the  statute 
reflects  the  legislative  design  that  local  applica- 
tion of  the  law  could  be  repealed  in  the  dis- 
trict. If,  at  an  election  called  after  the  law  had 
been  in  effect  in  such  district  three  years,  two- 
thirds  of  those  voting  at  the  election  should 
favor  the  repeal.  It  does  not  contemplate  a 
repeal  by  the  result  of  an  election  called  "to 
pass  npon  the  question  of  local  taxation  for 
sdiools"  in  the  district,  at  which  60  votes  were 
cast  "for  local  taxation  for  schools"  in  the  dis- 
trict, and  34  votes  were  cast  against  it 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts.  Cent.  Dig.  tti  114,  U5,  117, 
240-245,  262;  Dw:.  Dig.  |  103.*] 

4.  SoHooi.  Tax— Injunction. 

The  application  to  enjoin  the  levy  of  tiie 
tax  was  properly  refused. 

EkTor  frran  Snpoior  Court,  Dade  County; 
A.  W.  Fite,  JudSK^ 

Action  l>y  lioon  ConnaUy  and  others 
against  W.  G.  Morrison  ahd  others.  Judg- 
meat  for  defendants,  and  plaintiffa  bring 
error.  Affirmed. 

Leon  Gonnally  and  several  other  persons, 
as  citizens  and  taxpayers  of  the  960th  dis- 
trict of  Dade  county,  instituted  an  action 
against  W.  G.  Morrison,  John  L.  Case,  and 

5.  J.  Hale,  as  district  trustees,  and  others, 
alleging  that  more  than  three  years  before 
the  institution  of  the  suit  an  election  was 
held  in  the  district,  as  provided  by  law,  for 
the  purpose  of  assessing  a  local  schooi  tax 
npon  the  taxpayers  of  the  district,  and  that 
the  election  resulted  in  favor  of  local  taxa- 
tion, and  the  law  authorizing  such  taxation 
remained  in  force  "until  the  three  years 
Umlted  by  law  had  expired."  After  "the 
limit  bad  expired,  a  sufficient  number  of  tax- 
payers petitioned  the  ordinary  to  call  an 
election  to  pass  on  the  question  of  local  taxa- 
tion for  schools  In  the  district."  The  call 
for  the  election  was  advertised,  as  provid- 
ed by  law,  and  the  election  was  held,  "which 
resulted  In  60  votes  for  local  taxation  for 
schools  in  said  district  and  34  votes  against 
local  taxation."  It  was  further  alleged  that 
"local  taxation  did  not  carry,"  for  tlie  rea- 
son that  "there  was  not  the  requisite  two- 
thirds  majority  voting  for  such  taxation"; 
it  being  urged  that  under  the  Constitution 
(Civil  Code,  S  6579),  and  the  laws  in  pursu- 
ance thereof  (Civil  Code,  H  153i  1635,  1636), 
"a  two-thirds  majority  vote  was  requisite"  to 
place  the  burden  of  taxation  for  such  pur- 
pose upon  the  inhabitants  of  the  adiool  dis- 
trict There  were  allegatlona  snggestlTO  of 
improper  condoct  upon  the  part  of  the  mana- 
gers of  the  election,  which  need  not  be  stated. 
The  ordinary  has  publicly  declared  that  at 
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ttie  dflctlon  local  taxation  for  school  por- 
poses  waa  canied,  and  In  view  of  such  an- 
nouncement tlu  Bchool  commissioners  will 
assees  and  lery  a  scboo!  tax,  wUch  action. 
It  Is  contmded,  would  be  cootrarr  to  law. 
The  prayers  were  that  the  defendants  be  ea- 
Jolned  from  assessing  and  levTlns  any  tax 
whaterar  fbr  school  purposes  In  the  district; 
that  no  aocoonttng  or  reckoning  be  taken 
of  It  until  ordered  by  the  coort  imdw  a  de- 
cree framed  In  conformity  witti  the  law; 
that  tbB  tax  collector  be  oijolned  from  col- 
lecting any  tax  for  sdiool  purposes;  that 
such  other  and  furtbw  relief  be  granted  "as 
may  be  Just;  equitable^  and  lawful";  and 
that  process  Issae,  et&  The  petition  was 
sworn  to  by  one  of  the  plalnHflh,  who  made 
an  affidavit  thftt  the  facts,  when  stated  of 
d^Kment'a  own  knowledge,  were  tm^  and, 
when  stated  npon  informatioQ,  he  believed 
them  to  be  tme.  Whai  the  petition  was 
loesented  to  the  judge  at  chambwa,  he  did 
not  Issue  a  rule  nisU  but  passed  an  order 
denyli^  the  IpJuTV^ffp^  on  the  ground  that 
the  prorlalons  of  CItU  Oode,  i  1686,  if  con- 
stitutional, were  not  Intended  to  authorise  a 
small  minority  to  repeal  the  local  tax  law 
after  it  has  been  lawfully  put  Into  effect  In 
a  school  district  The  plalntlffis  excepted  to 
this  order,  and  the  case  came  to  the  Supreme 
Court  on  a  fast  bill  of  exceptions  under  the 
proTisions  of  CivU  Code,  S  61&3. 

W.  U.  Jacoway,  of  Trenton,  and  H.  (P. 
Lumpkin,  of  La  Fayette,  for  plaintiffs  In  er- 
ror. W.  H.  Payne,  of  GbattanoQga,  Tenn., 
for  defoidants  in  error. 

ATKINSON,  J.  The  record  discloses  that 
upon  mere  inspection  of  the  petition  the 
judge  refused  the  injunction,  on  the  ground 
that  he  considered  that  the  petition  was 
clearly  without  equity.  That  he  could  do  so 
has  been  decided.  Bemshart  t.  Savannah  &c. 
E.  Co.,  64  Ga.  579 ;  Brown  v.  Wilson,  66  Ga. 
584.  Whether  there  was  any  equity  in  the 
petition  would  depend  on  the  right  of  the 
officers  to  levy  the  tax,  which,  under  the  al- 
legations of  the  petition,  was  merely  a  ques- 
tion of  law.  It  was  conceded  that  tbe  law 
authorizing  the  school  tax  In  the  district 
bad  been  effective  by  virtue  of  an  election 
previously  held  for  that  purpose^  and  the 
only  ground  upon  which  it  was  oont^ded 
that  there  was  no  authority  at  the  time  suit 
was  filed  for  the  levy  of  such  a  tax  was  that 
the  law  authorizing  the  levy  of  the  tax  was 
no  longer  effective  in  the  district. 

[1]  By  article  8,  i  4,  of  the  Constitution  of 
fhls  state  (Civil  Code,  !  6679),  it  is  declared: 
"Authority  may  be  granted  to  counties,  mili- 
tia districts,  sdiool  districts,  and  to  mu- 
nicipal corporations,  upon  the  recommenda- 
tion of  the  corporate  authority,  to  establlah 
and  maintain  public  schools  In  th^  respec- 
tive limits  by  local  taxation;  but  no  such 
laws  shall  take  effect  until  the  same  shall 
have  been  eubmltted  to  ft  vote  ot  the  qnallOed 


voters  in  each  county,  militia  district,  s<^ool 
district,  or  municipal  corporation  and  ap- 
proved by  two-thirds  majority  of  persona 
voting  at  such  Section,  and  the  Goieral  As- 
sembly may  prescribe  who  shall  vote  on 
such  questions;**  . 

In  pursuance  of  tills  ivoviilon  of  the  Con- 
stitution there  are  stmtntory  provisions  of 
law  now  embodied  in  the  OlvH  Code,  as  fol- 
lows: 

"Sea  168S.  WhenevCT  tlie  dtliene  ot  siny 
school  district  wish  to  supplem^t  the  funds 
received  from  the  state  public  sdiool  fund 
by  levying  a  tax  for  educational  purposes, 
they  shall  preeent  a  petition  fnmi  ooo  fourth 
of  the  qualified  voters  of  the  district  to  the 
ordinary,  who  diall  order  the  election  not 
earlier  than  twenty  days,  nor  later  than  six- 
ty days,  after  the  petition  Is  recdved:  Pro- 
vided, that  notice  of  the  same  shall  be  post- 
ed In  at  least  three  comiplcaonB  places  In  the 
district  ten  days  prior  to  the  Section.  The 
dectlfm  shall  be  held  at  a  time  and  place 
prescribed  1^  the  proper  authorities,  and  un- 
der rules  goTemlng  ordinary  elections. 
Those  favoring  local  taxation  for  public 
schools  shall  vote  'For  local  taxation  for 
public  schools.*  Thoae  opposed  shall  vote 
'Against  local  taxation  for  public  schools.' 
The  returns  of  said  election  shall  be  made 
to  the  ordinary  of  the  county,  who  shall  de- 
clare the  result,  and  two-thirds  of  those  vot- 
ing shall  be  necessary  to  carry  the  election 
for  local  taxation  for  public  schools.  No  per- 
son shall  vote  In  said  election  except  the  reg- 
ularly qualified  voters  residing  in  the  district 
six  months  prior  to  the  election.  An  elec- 
tion for  the  same  purpose  shall  not  be  held 
oftener  than  every  twelve '  months.** 

"Sec.  1536.  An  election  for  reprallng  the 
local  tax  law  provided  for  In  this  article, 
when  the  same  has  been  established  for  ovee 
three  years,  shall  be  called  as  In  first  In- 
stance. And  If  abolished  by  vote  under  simi- 
lar regulations  as  In  first  Instance,  no  new 
election  for  re-creating  the  same  shall  be 
called  within  one  year.  If  not  abolished  by 
vote,  no  election  for  the  same  purpoee  shall 
be  called  wltbln  one  year." 

"Sec.  1644.  All  elections  h^d  under  the 
provisions  of  this  article  shall  be  governed  aa 
to  registration  and  qualification  of  voters  as 
the  general  law  governing  special  elections 
provides." 

"Sec  1637.  In  those  districts  which  levy  a 
local  tax  for  educational  purposes,  the  board 
of  trustees  shall  make  all  rules  and  regula- 
tions to  govern  the  schools  of  the  districts, 
and  build  and  equip  school  houses  under  the 
approval  of  the  county  board  of  education. 
They  shall  have  the  right  to  fix  the  rate  of 
tuition  tor  nonresident  pu^ls,  and  to  fix 
the  salaries  of  the  teachers.  They  shall  re- 
ceive firom  the  county  board  of  education  the 
share  o£  pnbUc  adiool  funds  ajMurtioned  tU 
the  district  by  the  county  board  of  education. 
They  shall  determine  the  amount  necessary 
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to  bo  zaM  bj  locftl  tax  an  an  ttie  propcirt? 
of  Oft  district  HbB  secntarr  oi  tbe  board 
of  truBteea  of  aald  dlaMct,  vltb  the  aid  of 
tbe  comity  school  commlsslonen  of  aald  coun- 
ty, aban  ascertain  from  tbe  tax  retama  made 
to  tbe  tax  recelrer,  and  from  the  retoma 
made  to  ttie  comptroUw  flBnezal,  the  total 
Talne  of  all  tbe  property  In  aald  district  sub- 
ject to  taxation  for  county  porpoees,  and  a 
regular  digeat  of  all  such  property  In  said 
school  district  shall  be  made  by  said  secre- 
tary In  a  book  fnmlahed  by  tbe  board  ot 
trustees  and  kept  for  that  purpose.  At  or 
befon  tbe  time  of  flzlsv  tbe  rate  of  taxatlra 
for  aaJd  oonniy,  tiie  secretary  of  each  local 
board  of  tmateee.  with  the  aid  of  tbe  county 
school  commissioner,  shall  levy  sach  rate  on 
the  property  thus  found  as  will  raise  the 
total  amoant  to  be  collected:  Prorided,  that 
aocb  rate  liiaU  not  vzosed  one  halt  of  one 
per  cent  The  oonnty  school  commissioner 
of  eadi  oonnty,  at  or  before  the  time  for  fix- 
ing tbe  rate  of  aald  county  by  the  ordinary 
tberactf,  or  the  county  board  of  conmilasioh- 
ers,  as  the  case  may  be,  shall  certify  to  the 
said  ordinary,  or  said  board  ot  commls- 
sloners,  as  the  case  may  be,  and  to  the  comp- 
troller general  of  tbe  atate  the  rate  of  taxa- 
tion fixed  for  each  school  district  In  the  coun- 
ty, and  aald  taxing  authority  of  said  county 
shaU  le^  snob  BPedal  tax  at  Uie  same  Ume 
and  In  the  same  manner  as  Is  now  prescribed 
for  levying  taxes  for  county  purposes.  A 
copy  of  tbe  special  tax  digest  of  said  local 
tax  district  shall  be  fumlsbed  by  the  8ecre> 
tary  of  the  local  board  ot  tmsteea  to  tbe  tax 
coUector  of  the  county." 

[2]  Tbe  forgoing  provision  of  tbe  Gonstl- 
totlon  and  the  statutory  provlsl<Hi8  of  law 
authorize  taxation  in  school  districts  for  the 
purpose  of  supplementing  the  school  funds 
received  from  tbe  state  in  such  districts, 
whenever,  at  an  election  held  for  such  pur- 
pose in  the  school  district,  a  two-thirds  ma- 
jority of  persons  voting  at  such  election  vote 
in  tAvor  ot  local  taxation,  and  the  result  of 
the  election  is  declared.  The  law  is  not  of 
its  own  force  applicable  in  all  school  districts 
of  a  county,  but  it  Is  a  general  law  and  be- 
comes applicable  In  any  given  district  when 
it  is  declared  so  as  tbe  result  of  an  election 
held  In  accordance  with  the  statute.  There 
Is  no  su^estlon  anywhere  that  after  the  law, 
by  virtue  of  an  election,  becomes  eCTectlve  in 
a  given  district.  It  would  cease  to  be  so  by 
mere  lapse  of  time.  It  does  not,  as  alleged 
In  tbe  petition,  **exidre"  after  it  has  been 
in  effect  three  years.  The  words  at  the  con- 
clusion of  section  168S,  "an  election  for  the 
same  purpose  shall  not  be  held  oftener  than 
every  twelve  months,"  manifestly  refer  to 
the  holding  of  elections  to  determine  whether 
tbe  law  shall  become  effective  In  the  district, 
and  have  no  reference  to  r^dering  tbe  law 
ineffectual  after  it  has  once  been  declared 
applicable  In  the  district  Tbe  provision  was 
Inttfided  to  restriofc  tbe  treqn^cy  of  such 
slectlona  whldi  would  likely  occur  if  tbe  re- 


sult were  not  bi  favor  of  local  taxaUim  In 
the  first  Instance.  If  tbe  law  did  not  expire 
by  mere  lapse  of  time,  then  by  what  means 
did  it  become  In^rative  In  the  district? 

[1]  It  la  urged  that  U  did  ao  h7  rirtne  of 
the  election  beld  after  the  law  had  been  In 
effect  three  years.  In  airport  of  this  it  la  In- 
alated  that  the  election  was  held  under  Civil 
Code,  f  1586,  at  which  60  votes  favored  taxa- 
tion and  84  opposed  it;  and  that  this  caused 
the  repeal  ot  the  law  in  so  far  as  it  related  to 
that  district  Tbe  Judge  doubted  the  consti- 
tutionality of  GiTll  Code,  f  1086;  but  no 
constltntlonal  Question  was  raleed,  and  none 
la  now  tcx  oonsidoatlon.  Tbe  Jndge  dUEered 
with  counsel  for  plaintiffs  In  the  constmetlon 
of  the  statute^  and  held  that  the  election  did 
not  repeal  the  local  application  of  the  law. 
In  this  wa  agree  with  the  Judge.  The  error 
into  wbUti  connael  fbr  plaintiffs  have  talloi 
commences  by  adnuning  that  the  election  un- 
der section  1636  was  for  the  same  purpose  as 
that  provided  for  In  1B86,  whereas  It  was 
not ;  the  porpoae  of  the  election  under  1535 
being  to  determine  whethrar  the  general  law 
for  levying  a  tax  In  school  districts  ahonld 
become  applicable  In  that  district  while  the 
purpose  of  the  election  under  1536  was  to 
determine,  after  the  law  had  been  made  ap* 
plicable,  whether  Its  applicatton  to  ftu  dls* 
trict  should  be  repealed.  In  the  one  instance 
tbe  iffoposltion  is  to  apidy  the  law,  and  in 
the  other  to  repeal.  In  each  Instance  it 
requires  afBrmatlve  action  to  bring  about  the 
change  of  condition  for  which  tbe  election  is 
called  to  accomplish.  In  section  1535  prori- 
sion  is  made  for  holding  tbe  election;  and  It' 
Is  declared,  In  effect,  that,  in  order  to  carry 
tbe  election  or  bring  about  the  change  of  con- 
dition, it  la  essential  that  a  two-ttalrds  major- 
ity of  those  voting  should  favor  the  change. 
On  this  subject  section  1536  uses  different 
language,  but  manifestly  it  was  Intended  to 
mean  the  same  thing.  Instead  of  setting  out 
at  length  provisions  for  calling  the  election, 
it  merely  recites  that  it  shall  be  called  "as  In 
tbe  first  instance,"  intending  thereby  that 
tbe  election  shall  be  called  with  the  same 
formalities  as  set  forth  more  particularly  in 
the  preceding  section;  and  instead  of  setting 
out  at  length  provisions  for  holding  the  elec- 
tion, and  qualifications  of  voters  and  for  re- 
turns of  the  managers  and  declaring  the  vote 
necessary  to  carry  the  election,  or  to  bring 
about  the  change  In  the  law  which  was 
sought  to  be  produced.  It  merely  recites  that 
if  tbe  law  be  "abolished  by  vote  under  simi- 
lar regulations  as  In  first  Instance,  no  new 
election  for  re-creating  tbe  same  shall  be 
called  within  one  year,"  thereby  intending 
that  the  election  would  carry,  or  that  the 
change  of  condition  should  result,  if  the  elec- 
tion were  held  and  returns  made  according  to 
the  formalities  more  fully  set  out  In  the 
preceding  section,  and  the  proposition  to 
make  the  change  should  receive  tbe  majority 
necessary  to  carry  the  election,  as  Is  more 
fully  set  out  in  the  preceding  section.  In  e£> 
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feet,  xela(lT«  to'  fliew  nfattan,  It  adopts  a 
part  of  the  provisions  of  the  preceding  sec- 
tion. If  any  other  Intwpretatlon  be  placed 
on  this  part  of  sectlw  168^  It  wonld  be  nee- 
esaarj  to  say  either  that  the  L^slatnre^ 
VhUe  xwOTidlng  the  maddnery  flor  tfats  elec- 
tton  and  giving  it  effect,  omitted  altogetber  to 
■ay  what  vote  should  be  necessary  to  carry 
tile  election,  or  that  it  was  intended  that  It 
might  be  carried,  and  the  y^^Htig  ia.w  re- 
pealed, by  any  minority  vote  equal  to  or  ex- 
ceeding one-third  of  the  votes  cast  This 
result  would  be  both  unusual  and  Inconsistent 
with  the  languid  actually  emtfoyed,  and 
manifestly  not  in  accord  with  the  legislative 
intent 

[4]  Under  this  construction  of  GIvU  Code,  | 
1686,  the  election  described  in  the  petltiDn  "to 
pass  on  the  question  of  local  taxation  for 
sdiools  In  the  district;"  at  whltdi  eo  persons 
voted  for  local  taxation  and  84  posons  voted 
against  it,  did  not  affect  th^  existing  local 
ai^llcatton  of  the  law.  It  was  the  duty  of 
the  officers  to  levy  and  collect  the  tax,  and 
there  was  no  equity  in  the  petttlon  to  become 
the  basis  of  the  relief  soiuiht 

Judgment  affirmed.  All  the  Justices  oon> 
cur. 


STONE  V.  KING-HODGSON  CO.  et  aL 
(Supreme  Court  of  Georgia.    Aug.  IS.  1918.) 

(ayJiabut  by  iht  OowrU) 

\.  InjTTNcnoH  (%  111*)— V«Nn»— Waives. 
"An  petitions  for  eqaitable  relief  shall  be 

filed  in  the  count;  of  the  residence  of  one  of  the 
defendants  against  whom  a  substantial  relief  is 
prayed,  except  in  cases  of  injunctions  to  stay 
peiraing  proceedings,  when  the  petition  may  be 
filed  in  tiie  coun^  where  the  proceedings  are 
pending:  Provided,  no  relief  u  prayed  as  to 
matters  not  included  in  sneh  litigation." 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  H  196,  198;  DeoDlg.  |  111*] 

2.  Injunction  (f  107*)— Pabtiks— Actions. 

The  general  rule  is  that  an  action  at  law 
will  not  be  enjoined  at  the  instance  of  one  not 
a  party  thereto. 

[Eld.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  U  181-183;  Dec:  Dig.  i  107.*] 

3.  Injunction  (}  82*)  —  Pabtiks  —  SuBJKTra 
OF  Relief. 

"Ad  injunction  will  not  be  granted  to  re- 
strain an  official  in  the  exercise  of  his  official 
functions.  The  writ  lies  only  against  suitors 
in  the  proceedings  before  him." 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  |  69 ;  Dec.  Dig.  8  S2.«] 

4.  Injunction  (S  111*)— Venue— Waivib. 

This  was  a  petition  to  enjoin  a  pending 
proceeding,  where  the  i^lntllb  in  such  proceed- 
ing resided  in  a  county  other  than  that  in 
wmch  it  was  pending,  and  where  the  petition 
was  brought,  and  the  relief  prayed  for  was  as 
to  matters  not  included  in  the  proceeding  sought 
to  be  enjoined ;  and  Qie  petitioner  was  not  a 
party  to  the  pending  proceeding. 

[Ed.  Note.— For  other  eases,  see  Injunction, 
Cent  Dig.  %%  186, 186;  Dec.  Dig.  {  111.*] 


6.  iNJUMcrtow  (I  111*)— Vbhub— Waivbb. 

The  demurrer  to  the  petition  was  properly 
sustained. 

[Ed.  Note.— For  other  case^  see  Injunction, 
Cent  Dig.  li  186, 196;  DecTDlg.  |  3lL*1 

Error  from  Superior  Oour^  ZnxSkmm  Coun- 
ty;  B.  F.  Walker,  Judge. 

Action  by  E.  B.  Stone  against  the  King- 
Hodgson  Company  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

In  December,  1911,  Mrs.  Bto  B.  Stone 
brouaht  an  action  in  tlw  superior  court  of 
Jackson  county  against  King-Hodgson  Com- 
pany, a  partnership^  all  the  members  of  which 
resided  In  Clarke  county,  and  J.  a  Stapler, 
O.  E.  Fleeman,  J.  P.  JtAnson,  and  J.  J.  Pace^ 
residents  of  Jackaon  county;  the  substance 
of  the  petition  being  as  follows:  Petitioner 
is  the  owner  of  a  described  parcel  of  land, 
npon  whl<fh  die  nsldes  and  has  resided  for 
more  than  IS  years.  About  four  years  ago 
she  was  indebted  to  King-Hodgson  Company 
In  amounts  aggregating  less  than  11,000,  some 
of  the  amounts  really  representing  Indebted- 
UKis  of  her  husband,  E.  A.  Ston&  One  of 
the  firm  of  King-Hodgson  Company,  together 
with  their  lawyer,  came  to  her  home  to  get 
her  to  sign  what  they  told  her  was  a  mort- 
gage deed  to  her  land  to  secure  said  debt. 
The  same  was  not  read  over  to  her,  but  as 
soon  as  her  signature  was  obtained  they  im- 
mediately went  away.  They  had  been  get- 
ting her  to  sign  some  mortgages  the  same 
year,  or  the  year  before,  on  her  crops  to  pay 
her  debts  and  those  of  her  husband,  and  she 
was  informed  and  thought  this  one  was  just 
nice  she  had  been  signing.  Her  land  at  that 
time  was  worth  more  than  $3,000.  Her  hus- 
band had  been  cultivating  It  for  her,  and  her 
crops  were  all  gathered  and  brought  to  her 
home,  except  such  as  were  sold.  During  the 
year  1911  she  heard  that  King-Hodgson  Com- 
pany claimed  to  hold  a  deed  to  her  land. 
King-Hodgson  Company,  alleging  themselves 
to  be  the  landlord  of  her  husband,  have  sued 
out  a  possessory  warrant  against  him,  issued 
by  J.  O.  Stapler,  notary  public  and  ex  officio 
justice  of  the  peace,  by  virtue  of  which  the 
crops  of  petitioner  have  been  seized  by  C.  E. 
Fleeman,  constable.  Immediately  after  such 
seizure  she  went  before  Stapler  and  offered 
to  file  her  claim  to  the  crops,  with  bond  In 
double  their  value,  which  she  was  willing 
and  ready  to  give;  but  Stapler,  acting  under 
the  instructions  of  counsel  for  King-Hodgson 
Company,  refused  to  permit  her  to  do  this, 
whereupon  she  "then  went  before  the  Justice 
in  her  own  district,  to  wit,  1704th  Dlst.  G 
M.,  said  county,  and  took  out  a  distress  war- 
rant, and  has  Iiad  this  distress  warrant 
levied  upon  the  same  property  in  the  field  and 
ungathered,  as  well  as  some  of  the  crops 
gathered,  Uiat  was  levied  upon  and  seized 
by  said  O.  B.  Fleeman,  L.  G.,  as  aforesaid. 


•For  oUisr  flssw      same  toplo  sad  secUoa  NUMBUB  la  Dso.  Dig.  ft  Am.  Dl|.  Key-No.  SerlM  ft  Vep'r  Indexes 

Digitized  by  Google 


BTONZ      KINO-HOI>aSON  00. 


123 


tnm  aid  25M  Dlit  O.  M..  aaiil  connl;*  nn- 
der  said  possessory  warrant  proceeding  Is- 
sued by  aald  Eii^-HodgBon  Company  against 
said  BL  A.  Stone  [her  husband],  and  the  con- 
stable of  the  ITMtfa  Dlst  G.  M.,  said  coanty, 
ander  aald  distress  warrant  has  the  same 
property  levied  upon,  and  both  claim  they  are 
entitled  to  hold  the  same  or  take  bond  for 
same.  The  said  constable  from  the  253d 
Dist  G.  If.,  said  couDty,  la  seeking  to  take 
tbe  said  property  outside  of  said  district,  and 
while  the  constable  of  the  1704th  will  not 
tnm  it  over  except  by  giving  a  forthcoming 
bond  for  it,  forthcoming  at  his  conrt  at  the 
time  and  i^ace  of  sale,  and  there  Is  a  con- 
flict of  authority  between  these  two  offices, 
that  cannot  be  reconciled  and  adjusted  out- 
side of  a  court  of  equity,  and  there  is  and 
will  be  a  multiplicity  of  suits  growing  out  of 
said  situation.**  "At  the  time  said  supposed 
mortgage  was  Uvea  by  her  to  said  King- 
Hodgson  Company,  [petitioner]  is  Informed 
tbat  they  also  Included,  all  her  stock,  mules, 
and  horses,  and  wagons,  and  farming  imple- 
ments, to  the  value  of  9600,  in  said  Instru- 
ment, and  she  Is  Informed  that  said  King- 
Hodgson  Company  claim  they  also  have  a 
title  to  said  personal  proper^ ;  bat  the  same 
is  your  petitioner's  property,  Incumbered 
only  with  a  lien  upon  the  same  for  whatever 
sbe  herself  might  have  been  Indebted  to  said 
Klng-HodgBon  Company,  and  that  all  her  said 
propsty,  both  real  and  personal,  [is]  worth 
more  than  |3,500,  she  has  never  received 
tither  In  payments  of  d^ts  that  she  owed 
and  mon^,  more  than  $1,00(^  tf  tbat  much 
on  the  same;"  She  "la  Infbrmed  and  beUeves, 
and  80  ebaxgea,  that  said  Elng-Hodgson  Com- 
pany have  put  in  and  Incladed  In  said  mort- 
gage deed  that  tbey  obtained  as  aforesaid 
more  than  $l/)00  wortli  of  Indebtedness  that 
her  said  husband  owed,  but  tbat  she  has  only 
recwtly  found  thla  out;  that  she  learned  tbla 
stnoe  time  during  the  aommw  ot  19U;  tbat 
said  King-Hodgson  Company,  knowbig  that 
the  land  was  hers,  and  all  tbe  said  personal 
property  was  hers,  deliberate  planned  to 
deodve  yoor  petitioner  as  to  the  amount  she 
owed  Oiem,  and  to  get  her  said  property  for 
btt  said  husband's  debts,  and  that,  even  If 
she  vas  liable  for  her  husband's  debts,  wbl<Ai 
she  Is  not  under  the  law,  and  which  said 
King-Hodgson  Company  knew,  tiie  said  proiH 
erty  they  claim  to  have  a  mortgage  deed  on 
is  worth  more  than  91,000,  more  than  all 
said  d^tts."  Sbe  "Is  Informed,  and  so 
charges,  tbat  said  King-Hodgson  Company 
claim  to  have  a  straight  deed  from  ber  to  all 
said  real  and  personal  property,  and  they 
claim  that  Is  the  basis  upon  which  they  sk 
seeking  to  proceed  with  tbelr  said  possessory 
warrant  proceedings,  when  in  truth  they  have 
no  such  deed;  and  if  they  have,  petitioner 
was  deceived  by  them  in  getting  the  same 
b7  misrepresentations,  and  by  getting  ber  to 
^gn  something  that  was  represented  to  her 
as  a  mortgage^  and  eonr^ring  her  property 


to  pay  ber  husband's  debt^  and  In  signing 
which  sbe  would  not  be  absolutely  deeding 
away  her  property,  but  simply  for  ihe  pur- 
pose of  securing  what  sbe  might  at  the  time 
have  owed  said  King-Hodgson  Company. 
She  is  further  informed  and  charges  that  said 
King-Hodgson  Company  put  in  the  paper  sbe 
signed,  which  was  not  read  to  her,  more  than 
¥1,000  of  debts  they  held  against  her  said 
husband,  or  debts  that  they  bought  up 
against  him,  and  knowing  at  the  time  that 
your  petitioner  was  not  liable  for  said  delta 
and  that  her  property  was  not  subject  to 
said  debts."  She  "further  says  ttiat  she  has 
been  Informed,  and  so  charges,  that  the  said 
King-Hodgson  Company  liave  threatened  to 
try  to  evict  her  from  her  said  land,  and  claim 
that  they  will  try  to  put  her  off  said  land 
after  January  1,  1912,  when  th^  have  no 
right  to  do  so." 

The  prayers  of  the  petition  are  that  fur- 
ther proceeding  of  both  the  possessory  war- 
rant and  the  distress  warrant  be  enjoined; 
that  the  justices  of  the  peace  who  respective- 
ly Issued  them,  and  tbe  constables  who  re- 
spectively seized  and  levied  upon  the  crops, 
all  be  enjoined  "from  any  further  action  on 
said  cases";  "that  said  King-Hodgson  Com- 
pany, as  well  as  petitioner,  be  enjoined  from 
prosecuting  their  several  said  cases  In  said 
Justices'  courts  heretofore  referred  to;  that 
there  be  an  accoimting  between  said  King- 
Hodgson  Company  and  petitioner,  and  tbat 
any  mortgage  deed  or  other  deed  or  convey- 
ance they  hold  against  petitioner,  pnrportli^ 
to  be  signed  by  her  to  secure  ber  Indebted- 
ness to  them,  be  decreed  by  this  court  to  be 
only  a  lien  on  said  property  to  secure  only 
what  she  was  indebted  to  said  ^ng-Hodgson 
Company  when  the  same  was  signed,  and  that 
for  all  other  purposes  it  be  canceled  as  nnll 
ai^  void;  that  said  B^ng-Hodgson  Oon^ny 
be  enjoined  and  restrained  from  lnt«4erlng 
with  tbe  crops  raised  on  said  premises  for 
the  year  1011,  and  from  interfering  with  ber 
posseadon  of  the  same  tot  1012,  as  she  stands 
ready  and  willing  to  give  a  reasonable  b<md 
for  what  would  be  reasonable  rmt  of  said 
premises  for  1912."  There  were  also  prayers 
for  a  temporary  restraining  order,  for  pro- 
cess, and  ftor  second  original  for  Clarke  coun- 
ty, to  be  there  served  upon  King-Hodgson 
Company.  An  amendmrat  to  the  petition 
was  allowed,  alleging  that  the  petitioner 
iiolds  the  land  under  a  deed  from  her  father, 
who  was  in  possession  of  the  land  for  20 
years  before  he  conveyed  It  as  a  gift  to  her. 
King-Hodgson  Company  demurred  to  the  peti- 
tion generally  and  specially.  One  of  the 
grounds  of  demurrer  was  that  it  appeared 
from  the  petition  tbat  the  demurrants  resided 
in  Clarke  county,  tbat  no  substantial  relief 
was  prayed  against  any  of  the  defendants  in 
Jackson  county,  and  that  therefore  the  su- 
p^or  court  of  that  county  had  no  Jurisdic- 
tion of  the  case.  The  demurrer  as  a  whole 
was  sustained,  and  tlia  petitioner  excepted. 
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W.  W.  Stark,  of  Commerce,  for  plaintiff  in 
error.  John  B.  Oambta^  of  Atli^  for  Ab^ 
f  udantB  In  error. 

nSH,  O.  J.  (after  stadnc  tbe  facts  u 
above).  [I]  Tlie  Oomtttntloii  of  ttila  state  de- 
clares: "EQuity  cases  shall  be  tried  in  the 
county  where  a  defendant  resides  against 
whom  SDbetantlat  relief  Is  prayed."  ClvU 
Code,  I  6640.  An  exe^itlon  Is  made  1:^  CItII 
Code,  S  6S27,  as  to  *N!ase8  of  liklnnctlons  to 
a&y  pending  proceedings,  wboi  the  potion 
may  be  filed  in  the  county  whoe  the  proceed- 
ings are  pending:  Provided,  no  relief  Is  pray- 
ed as  to  matters  not  included  in  such  litiga- 
tion." This  oception  is  upheld  only  on  the 
flieory  of  walrer ;  that  is,  that  where  a  party 
institntes  a  proceeding  in  a  court  of  a  connly 
other  tlian  that  of  his  residence,  against  a 
Iterson  residing  in  such  county,  he  submits 
bimaeit,  to  the  stent  of  snch  suit,  to  the 
egoity  Jurisdiction  of  the  county  wher^  tlie 
suit  is  brought  Crawly  Barge^  182  Oa. 
96»  63  S.  B.  S19.  This  waiw,  however,  e^ 
tends  only  to  matters  imduded  In  the  pending 
litigation  against  which  injunction  la  sought ; 
for,  as  was  held  in  the  case  Just  cited,  the 
defendant  in  the  pending  proceeding  cannot 
go  b^ond  the  matters  thsr^  indnded  and 
conTert  it  into  a  general  suit  in  eauity  against 
the  original  plaintiff.  As  the  defendant  can- 
not do  this,  certainly  one  not  a  party  to  the 
pending  proceeding  cannot 

[2]  Indeed,  12ie  general  rule  Is  that  an  ac- 
tion will  not  be  emjolned  at  tlie  instance  of 
one  not  a  party  tliereto,  parttcolarly  wliere 
the  Judgment  in  the  action  will  not  conclude 
the  rights  of  audi  person.  22  Oyc.  787.  In 
the  case  at  bar,  the  possessory  warrant  sued 
out  by  King-Hodgson  Oompany  was  a  poid- 
Ing  proceeding  (Ellis  t.  Stewart,  123  Ga.  242, 
61  8.  B.  321) ;  but  Mrs.  Stone  was  not  a  par- 
ty to  it  end  of  course  would  not  be  bound 
by  any  judgment  therein  rendered.  Orantli^ 
however,  that  she  had  rights  as  to  the  crops 
— the  subject-matter  of  the  possesscwy  war- 
rant—which might  in  Bome  way  be  adverse^ 
affected,  should  the  possession  of  the  crops 
by  the  Judgment  of  the  court  be  given  to 
King-Hodgson  Company,  the  sc<^  of  her 
petition  and  the  prayera  thereof,  as  will  read- 
ily be  seen  by  reference  to  the  statement  of 
facts  preceding  this  opinion,  go  for  beyond 
the  matters  whitOi  could  be  included  in  any 
issues  which  could  he  properly  made  in  the 
possessory  warrant  proceedings.  It  neces- 
sarily follows,  therefor^  that  the  petition  for 
injunction  did  not  come  within  fiie  exception 
provided  by  ClvU  Gode^  |  6tf27,  and  that  the 
superior  court  of  Jackson  county  had  no  Ju- 
rlsdiction  as  to  King-Hodgson  Company,  as 
all  the  members  of  that  firm  resided  in  the 
county  of  CHaricew 

[11  Injunction  to  stay  proceedings  in  courts 
of  law  Is  not  directed  against  the  court  its^ 
but  against  the  parties  to  the  procee^ng. 
Hood  V.  Hood,  182  Ga.  77S  (9).  M  S.  E.  1074. 


Thoefore  injunction  did  not  He  against  the 
two  Justices  of  the  peace  wbo  resided  in  Jack- 
SOB  coanty.  Nor  was  any  substantial  n3ie£ 
prayed  against  the  constables  who  resided  in 
Jadaon  county,  Oan  Mag  no  allegattoiB 
of  misconduct  against  them. 

[4, 1]  It  follows  fnm  what  has  been  said 
that  the  court  properly  sustained  the  demur- 
rer on  tlie  ground  that  it  appeared  from  the 
petition  that  the  superior  ootut  of  Jadcaon 
county  had  no  Jurisdiction  of  tlie  dsfendiust 
Klng-Bodgson  Oompany,  and  no  substantial 
relief  was  prayed  against  the  other  defend- 
ants. 

Judgmoit  afOrmed.  All  tlie  Justices  con- 
cur. 


QRATSON  et  aL  T.  GERMANIA  BANK  et  sL 
(Supreme  Court  of  Geoigia.    Aug.  12,  1913.) 

(avtUbut  by  Os  OosrtJ 

1.  PowEBS  a  88*)— fezBOunoH  or  Powu— 

I  NTS  NT. 

Where  a  donee  of  a  power  to  apportion 
proiwrty  and  appoint  from  a  class  certain  per- 
sona, who  are  to  hold  the  apportionment  made 
by  ue  donee,  under  the  terms,  condltiong,  and 
limitadonB  imposed  by  the  dcmor  in  his  will 
creating  the  power,  executes  a  will  devising  the 
spedflc  property  In  parcels  to  appointees  select- 
ed from  the  proper  class,  such  will  is  to  be  re- 
garded as  an  act  indicative  of  tlw  donee's  in- 
tention to  ezecnte  the  power. 

[Ed.  Note.— For  other  cases,  see  Powers, 
Gent  Dig.  f|  UO-ia(»:  DeoDlg.  |  88.*] 

2.  PowEBS  (H  34,  88*)-Wn:xs  (t  693*)-Coif • 

STBUOnOH— EZEOTTTIOIf. 

A  testator  made  specific  devises  of  property 
to  his  children  and  iuue  of  deceased  children, 
with  certain  conditions  and  limitations.  He  de- 
vised certain  property  to  bis  wife  for  Ufe,  witli 
power  in  the  wife  by  will  to  dispose  of  the 
property  devised  to  her,  the  same  to  he  devised 
by  her  to  such  of  the  testator's  children  or  is- 
sue of  deceased  children  as  the  wife  may  de- 
sire, and  such  devise  to  be  upon  the  same  term^ 
conditions,  and  limitations  as  the  devises  which 
were  made  to  them  under  the  wiU.  The  wife 
made  a  wiU,  which  contained  no  reference  to 
the  power,  but  In  which  she  devised  the  proper- 
ty, without  limitation  or  condition,  to  two  chil- 
dren and  two  grandchildren  of  the  testator. 
EOd: 

(a)  That  the  power  to  the  wife  extended  only 
to  the  nomination  of  certain  persons  from  a 
class,  and  the  apportionment  of  property  among 
her  appointees,  who  would  take  under  the  do- 
nor's will,  subject  to  the  terms,  conditions,  and 
limitations  therein  imposed  upon  each  appoin- 
tee. 

<b)  Where  the  quantity  of  interest  to  be  taken 
by  an  appointee  is  expressly  limited  by  the  in- 
strument creating  the  power,  and  the  donee  is 
only  authorized  to  appoint  the  property  over 
which  the  estate  is  to  ride,  an  appointment  by 
the  donee  of  an  interest  exceedinx  that  intend- 
ed to  be  given  to  the  appointee  is  tantamount 
90  an  exercise  of  the  power  of  appointment  to 
the  extent  of  the  power. 

(c)  The  donee's  will  was  a  good  sxeeotioa  of 
the  power. 

[Ed.  Note.— For  other  cases,  see  Powers, 
Cent  Dig.  H  121-127.  151:  Dec.  Dig.  f|  34. 
pxT-^u'*'  H  1600-1601;  Dec.  Dig. 
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Error  from  Superior  Court,  cniatfaam  Coud' 
ty;   W.  G.  Oliarlton,  JTndgft 

Action  by  G«nnaiiia  Bank  end  othen 
against  WlUiam  L.  Gr&yaon  and  others.  From 
tbe  Judgmott,  certain  defandanta  bring  error. 
Afflrmed. 

Alfred  U.  HarUn  died  on  the  IStb  of  May, 
1910,  leaving  a  will.  Tbe  flzsfc  item  waa  as 
follows: 

"I  glTe  and  devise  to  my  beloved  wife, 
Elizabeth  Bf.  Martin,  the  homestead  planta- 
tion, being  the  place  on  which  I  now  reside, 
with  my  summer  place  Included,  together 
witb  all  the  -lands  connected  with  the  same; 
also  all  the  horses,  males,  cattle,  household 
fnmltnre,  and  everything  else  upon  or  con- 
nected with  said  plantation;  also  the  sum 
of  seventy-tlTe  thousand  dollars  to  consist 
of  such  bonds  and  stocks  as  she  may  elect 
to  take  out  of  the  assets  of  my  estate.  To 
have  and  to  hold  the  above-moitioned  real 
estate  and  personal  property  for  and  during 
the  period  of  her  natural  life,  with  full  con- 
trol over  and  enjoyment  of  tlie  rents,  issues, 
profltSk  dividenda  and  interest  thereof,  to  be 
naed  and  dteposed  of  by  her  as  she  may  deem 
proper;  and  I  do  hereby  authorize  and  em- 
power my  said  wlfo  to  dispose  of  Ihe  prop- 
erty hereby  beoneaOied  to  her,  by  her  *will,' 
the  same  to  be  devised  by  her  to  such  of  my 
<^Udren  or  the  issue  of  any  of  my  children 
as  she  may  desire,  the  children  of  my  de- 
ceased dans^ter,  Alice  Tyler  Marshall,  as 
well  as  others;  hut  the  bequests  so  made  by 
my  said  wife  must  be  upon  the  same  terms, 
conditions,  and  limitations,  as  the  bequests 
hereinafter  made  by  me  to  my  children  and 
my  granddiildren.  But  in  case  my  said  wife 
shaU  die,  leaving  no  will,  then  and  In  that 
case  the  property  her^y  devised  to  her  lAall 
be  equally  divided  among  my  children  and 
the  Issae  of  any  deceased  child  or  dilldren 
per  stirpes  the  issue  of  my  deceased  child 
taking  the  share  tliat  bis,  her,  or  their  par- 
ent would  hare  been  entitled  to  if  living;  the 
title  to  snch  share  to  vest  in  the  trustees  or 
guardians  herdnaCter  provided  for,  or  their 
BDCcessoza  appointed  according  to  the  terms 
of  this  will,  and  subject  to  the  same  terms, 
eonditions  and  limitations  as  hereinafter  pro- 
vided, as  to  bequests  hereby  made.  1  do 
farther  direct  that  in  the  event  that  my  said 
wife  should  elect  to  take  any  other  property 
bdonging  to  my  estate  in  lieu  of  the  real 
estate  her^  deWsed  to  her,  she  may  make 
such  election  to  the  value  of  sixteen  thou- 
sand dollars,  the  valuation  placed  on  said 
above-described  real  estate,  and  shall  hold 
snch  property  elected  by  her  to  be  taken,  up- 
on the  same  terms,  conditions,  and  Umite- 
tions  as  hereinbefore  provided." 

In  item  3  he  declared  that  It  was  his  de- 
sire to  make  his  children  as  nearly  equal  In 
the  division  of  his  «tato  as  practicabl&  He 
thereupon  devised  specific  proper^  to  each 
of  his  Ave  living  dbtlldren  and  to  two  grand- 
«hildrai,  sons  of  a  deceaaed  child.  The  de> 


vise  to  each  of  his  children  and  two  grand- 
children was  upon  certain  trusts,  terms,  and 
11ml  tattoos.  His  wife  elected  to  take  684 
shares  of  the  caxdtal  etods  of  the  Sooth- 
western  Railroad  Company,  of  the  value  of 
$75,000,  and  the  certificate  for  the  694  shares 
of  this  itods.  was  Issaed  to  her  aa  a  life  ten- 
ant under  ber  husband's  will ;  and  she  elect- 
ed to  ke«p  the  real  estate  and  tract  of  land 
consisting  of  1,800  acres  in  Hampton  coun- 
17,  S.  0.  She  exercised  her  right  of  elec- 
tion prior  to  the  eieeution  by  her  of  her  last 
wilL  She  owned  no  stock  in  the  Southwest- 
ern Railroad  Company,  and  bad  no  interest 
In  any  stock  of  this  corporation,  except  the 
right  or  power  of  appointment  over  the  694 
shares  obtained  under  her  husband's  will. 
The  real  estate  that  she  elected  to  take  is  the 
same  real  estate  which  she  disposed  of  un- 
der her  will,  and  she  exercised  the  right  of 
life  tenant  over  this  property  np  to  the  time 
of  her  death. 

On  January  17,  1011,  Mrs.  Elizabeth  M. 
Martin  made  her -last  will  and  testament 
Items  1  and  2  related  to  the  manner  of  her 
burial,  and  the  direction  to  ber  executors  as 
to  the  payment  of  ber  Just  debts,  should  there 
be  any.  Tlie  remainder  of  her  will  was  as 
follows: 

"Item  3.  I  give,  bequeath,  and  devise  unto 
my  daughter.  Bessie  E.  Cozart,  three  hun- 
dred (300)  shares  of  the  capital  stock  of  the 
Southwestern  Railroad  Company. 

"Item  4.  I  give,  bequeath,  and  devise  unto 
my  grandson,  Alfred  M.  Marshall,  ninety- 
seven  (07)  shares  of  the  capital  stock  of  the 
Southwestern  Railroad  Company ;  and  I  give, 
bequeath,  and  devise  unto  my  grandson,  Sam- 
uel F.  Marshall,  ninety-seven  (97)  shares  of 
the  capital  stock  of  the  Southwestern  Bail- 
road  Company.  I  give,  bequeath,  and  devise 
unto  tbe  said  Alfred  H.  and  Samuel  F.  Mar* 
shall  and  Elise  M.  Jones,  to  share  and  share 
alike,  all  of  that  tract  of  land  situate,  lying 
and  b^ng  In  the  state  of  South  Carolina,  in 
the  county  of  HampUm,  adjoining  'Wood- 
stock,* and  more  particularly  described  as  all 
that  tract  of  land  bounded  north  by  Wood- 
stock, east  Iv  Woodslde,  south  by  the  lands 
of  Elliott  and  Solomons^  and  on  the  west  by 
the  Savannah  river. 

"Item  S.  I  give,  beqneath,  and  devise  unto 
my  dau^ter,  Ellse  M.  Jones,  two  hundred 
(200)  shares  of  the  capital  stock  of  the  South- 
western Railroad  Company ;  and  I  also  give, 
bequeath,  and  devise  unto  my  said  daugh- 
ter, EUse  M.  Jones,  all  of  that  tract  of  land 
situate,  lying  and  being  in  tbe  state  of  South 
Carolina  in  the  county  of  Hampton,  former- 
ly known  as  the  'Homestead,'  and  now  known 
as  'Woodstock' ;  said  tract  of  land  contain- 
ing thlrty-flve  hundred  (3,500)  acres  more  or 
less,  and  being  bounded  on  the  southwest  by 
the  Savannah  river,  northwest  by  the  lands 
now  or  formerly  Iwlonging  to  Joseph  M.  Bos- 
tlck,  northeast  by  the  lands  now  or  formerly 
belonging  to  John  Lawton  and  XL  G.  Solo- 
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moDfl,  «att  by  tiie  lands  now  or  fonnerly  be- 
longliiK  to  D.  Ramsey  and  A.  M.  Martiii.  I 
also  glre,  beqneatb,  and  devise  unto  my  said 
daoghter,  Bllae  H.  Jones,  the  dwelling  house 
sltnate  on  tlie  above  described  plantation,  to- 
gether with  all  the  ontbouses,  fiEtrmlng  Imple- 
ments, growing  crops,  and  all  and  singular 
the  rights,  members,  hereditaments,  and  ap- 
purtenances to  the  said  tract  of  land  being, 
belonging,  or  in  any  wise  Incident  or  apper- 
taining. The  said  tract  of  land,  herein  In- 
tended to  be  devised  and  bequeathed,  Is  the 
same  property  formerly  belonging  to  Edmund 
Martin,  and  Is  the  property  conveyed  to  BUz- 
atieth  M.  Martin  by  Abram  M.  Martin  and 
John  Marshall,  executors  of  the  last  will  and 
t^tatuent  of  Edmund  Martin,  as  will  more 
fully  appear  from  the  description  of  said 
tract  of  land  In  Book  of  Mesne  Conveyances, 
7  D's,  page  305,  on  the  records  of  Beaufort 
county,  South  Carolina.  All  of  the  bequests 
In  the  foregoing  items  are  made  after  mature 
deliberation,  and  with  full  appreciation  of 
my  duty  toward  my  othe^  children  and  hdrs 
at  law,  and  with  undiminished  love  and  af- 
fection for  each  of  my  children  and  all  of 
my  beloved  grandchildren.  The  difference 
made  between  Bessie  E.  Cosart  and  Ellse  M. 
Jones  Is  made  in  recognition  of  the  many 
sacrifices  made  by  the  said  EUse  M.  Jones 
for  me,  she  having  nnselflshly  devoted  the 
best  years  of  her  life  ministering  to  my  com- 
fort and  happiness;  and  It  is  therefore  my 
earnest  desire  tliat  she  possess  and  enjoy 
Woo^tocb  plantation,  with  all  of  its  appur- 
tenances, as  fully  and  completely  as  I  have 
In  my  lifetime. 

"Item  6.  I  hereby  nominate,  constitute, 
and  appoint  the  said  Ellse  M.  Jones  the  sole 
executrix  of  this  my  last  will  and  testament ; 
and  I  hereby  expressly  confer  upon  her  full 
and  complete  power,  as  such,  to  administer 
my  estate,  expressly  relieving  her  from  giv- 
ing bond  or  making  any  inventory,  or  hav- 
li^  any  appralsemoit  of  my  estate,  and  also 
from  making  any  returns  to  the  probate  court 
of  Hampton  county,  Sonth  Carolina,  or  any 
other  court  of  said  state.  And  I  do  hereby 
expressly  authorize  and  empower  her,  as  my 
executrix,  without  the  order  or  permission 
of  any  coort;  and  without  any  notice  or  ad- 
vertisement of  any  kind,  to  sell  at  public 
or  private  sale  any  part  of  my  estate,  and 
execute  all  conveyances,  transfers,  and  as- 
signments she  may  deem  necessary  to  carry 
out  the  provisions  of  this  my  last  wIU  and 
testament" 

The  railroad  stock  of  the  Southwestern 
Railroad  Company  and  the  land  referred 
to  in  item  4  was  the  property  devised 
to  her  by  her  husband  for  life,  and  the 
subject-matter  upon  which  the  power  of 
appointment  was  to  operate  under  tlie  first 
Item  of  her  husband's  wlU.  The  plantation 
called  "Woodstock"  and  referred  to  In  Item 
5  was  her  individual  property.  Shortly  aft- 
er the  making  of  the  will  Mrs.  Martin  died, 


and  her  win  was  duly  admitted  to  protnte. 
The  executors  ot  Alft«d  M.  Martin,  who  were 
also  trustees  and  testamentary  guardians 
under  his  last  will  and  codicil,  bnra^t 
their  petition  to  tlie  supwlor  court  of  Obat- 
ham  county  against  the  legatees  ot  Alfred 
M.  Martin,  the  execntilz  of  Eniiatwtb  M. 
Martin,  and  others,  alleging  the  foregoing 
tacts,  and  stating  that  they  were  advised 
by  counsel  that  two  possible  constmctions 
conld  be  placed  upon  the  will  of  Elisabeth 
M.  Martin,  in  so  far  as  the  same  relates 
to  the  railroad  stock  and  the  land  wblch 
was  devised  to  her  by  her  husband's  will 
with  power  of  appointment ;  one  construction 
being  that  the  bequests,  being  to  the  respec- 
tive parties  in  their  own  right  and  not  un- 
der the  terms  of  the  will  of  Alfred  M.  Mar- 
tin, are  void,  which  would  result  in  the  prop- 
erty held  by  the  life  tenant  passing,  under 
the  first  item  of  the  will  of  Alfred  M.  Mar- 
tin, to  all  the  different  shares;  the  other 
construction  being  that  Elizabeth  M.  Mar- 
tin havli^  devised  property  which  bad  been 
devised  to  her  in  her  husband's  will  for  life, 
and  selecting  as  devisees  the  children,  and 
grandchildren  of  Alfred  M.  Martin,  her  will 
should  be  so  upheld  and  construed  as  to 
carry  out  the  intention  of  both  wills,  so  that 
the  devises  under  the  will  of  EMzabeth  M. 
Martin  should  be  added  to  the  respective 
shares  under  the  will  of  Alfred  M.  Martin, 
and  that  the  executors  of  the  will  of  Alfred 
M.  Martin,  who  were  also  named  as  trustees 
therein,  could  not  safely  administer  their 
trusts  without  a  determination  of  the  ques- 
tion whether  the  will  of  Elizabeth  M.  Mar- 
tin was  an  execution  of  the  power  of  ap- 
pointment conferred  upon  her  by  item  1  of 
the  wIU  of  Alfred  M.  Martin. 

The  fticts  being  admitted,  the  case  was 
referred  to  the  judge  without  a  jury.  He 
held  that  the  will  of  Elizabeth  M.  Martin 
was  a  due  execution  of  the  power  of  ap- 
pointment under  Item  1  of  the  will  of  Al- 
fred M.  Martin,  and  decreed  agreeably  to 
this  holding.  The  minor  children  of  William 
E.  Martin,  a  deceased  son  of  Alfred  M.  Mar- 
tin, and  th^  guardian  ad  litem,  excepted  to 
the  decree. 

Adams  ft  A^tams,  of  Savannah,  for  plain- 
tiffs In  error.  Geo.  W,  Owens,  Garrard  & 
Oasan,  and  Lawton  ft  Cunningham,  all  of  Sa- 
vannah, and  Archibald  Blackshear,  of  Au- 
gusta, for  defendants  in  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  Perhaps  upon  no  subject  of  the  law 
have  there  been  employed  so  many  legal 
refinements,  or  such  technical  disqulglUon, 
as  In  the  construction  of  powers  and  their 
mode  of  execution.  In  the  greatest  num- 
ber of  instances  which  have  come  under  our 
observation  the  courts  have  been  concerned 
with  the  determination  of  the  validity  and 
execution  of  powers  which  have  been  creat- 
ed In  wills.   The  cardinal  principle  of  in- 
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terpnitatlon  of  wflls  Is  to  give  effect  to 
the  testator^  Inteitlon.  wbere  It  can  be  aa- 
cotalned  from  the  will,  and  where  each  in- 
toition  la  not  Incomjutlble  with  eatabUshed 
rules  of  law  and  equity.  We  haTe  befwe  ba 
two  wIHb,  that  of  Mr.  Marttn,  which  gave 
to  his  wifb  file  power  of  aptwlntment  by 
wni  of  proputy  devised  to  her  for  life,  and 
that  of  his  wife,  as  being  in  execution  of 
tbat  power.  In  reaching  the  nltlmate  points 
for .  decision,  and  in  a  consideration  of  the 
reasons  which  impel  ns  to  our  condosfon,  we 
sbau  keep  constantly  before  ns  this  funda- 
mental principle  of  testamoitary  constroo- 
Uon.  The  case  before  us  may  be  said  to 
Kst  in  its  main  eharacteristlca  upon  two 
ouesaons:  a)  Is  the  wlU  of  Mr&  Martin  to 
be  construed  as  an  act  done  In  pursuance  of 
the  execution  of  the  power  given  her  by  her 
husband  In  his  will  in  relntton  to  the  status 
and  title  of  the  property  otter  her  dealhi 
wbldi  waa  devised  to  her  for  life?  (2)  Is 
her  will  a  good  execution  of  the  power? 

[1]  1.  With  resQtect  to  the  first  question, 
our  own  decisions  go  to  tba  extent  of  hold- 
ing that,  in  the  execution  of  a  power,  a  di- 
rect ref^ence  to  the  power  Is  not  necessary, 
and  If  it  be  apparent  that  the  act  of  tlie 
donee  of  the  power  is  not  fairly  or  reason- 
ably snscfivtlble  ot  any  other  Interpretation 
than  aa  Indicating  an  intention  to  execute 
the  power,  such  act  will  be  construed  to  be 
an  execution  of  the  power.  Terry  t.  Roda- 
han,  70  Ga.  288,  5  S.  R  88,  11  Am.  St  Kep. 
420;  Middlebrooks  t.  Ferguson,  120  Oa.  2^ 
55  S.  Bl  84;  Mahoney  t.  Mannii^  188  Oa. 
784.  OB  S.  BL  1082;  Nort  T.  Healy,  138  Ga. 
28T,  71  8.  BL  4TL  These  cases  rest  the  doo-. 
trine  upon  the  argument  tbat  by  doing  a 
thing  which,  independently  of  the  power, 
would  be  nugatory,  the  donee  of  the  power 
erincea  an  intention  to  execute  the  power. 
Thus  In  Middlebrooks  t.  Ferguson,  supra, 
it  was  ruled  that  *^rhere  the  donee  of  a 
power  of  sal^  who  Individually  has  no  in- 
terest In  Its  subject,  executes,  without  re- 
ferring to  the  power  or  the  Instrument  creat- 
ing It,  a  fee-simple  deed  to  land  covered  by 
it,"  etc  Mrs.  Martin  individually  owned  a 
plantation  described  in  her  will  as  "Wood- 
stock." Her  will  purported  to  operate  and 
only  operated,  upon  three  items  of  property, 
rtz.:  (1)  Stock  of  the  Southwestern  RaUroad 
Company;  (2)  the  plantation  devised  to  her 
for  life  by  her  husband;  and  (3)  Wood- 
stock plantation,  its  crops,  farming  Imple- 
ments, eta,  thereon.  The  two  first  items  of 
property  were  given  to  her  for  life,  with 
power  of  appointment  by  will,  and  the  third 
it«Q  was  hers  individually.  She  recog- 
nized the  difference  between  the  property  in 
which  she  had  only  a  power  of  appointment, 
iDd  that  which  she  owned  in  fee  simple,  in 
the  devise  disposing  of  "Woodstock."  In  ex- 
plaining the  liberality  of  her  devise  to  her 
dant^ter  Ellse,  the  testatrix  said  that  it  was 
done  "In  recognition  of  the  many  sacrifices 
made  by  the  said  Ellse  M.  Jones  for  me. 


she  having  nnstfflshly  devoted  the  best  years 
of  her  life  ministering  to  my  comfort  and 
happiness,  and  It  la  therefore  my  earnest  de- 
sire that  Bhe  possess  and  «njoy  Woodstock 
plantation  *  *  *  as  fully  and  complete- 
ly as  I  have  in  my  Ufettme."  Now,  die  de- 
vised to  her  dani^tra'  Mra  Bessie  Ckisart 
300  shares  of  railroad  stock,  and  to  her 
grandsons  Alfred  and  Samuel  Marshall  each 
87  shares  of  zailroad  stock,  and  to  her 
daughter  Mrs.  Ellse  M.  Jones  200  shares  of 
railroad  stock,  and  to  her  grandsons  Alfred 
and  Samuel  Marshall  and  Mrs.  Ellse  M. 
Jones  she  devised  the  land  which  was  ^ven 
to  her  for  life  her  husband.  Thus  It 
will  be  seen  that  she  was  careful  to  state 
tiiat  her  gratitude  to  Mr&  Jones  was  com- 
poisated  for  out  of  the  testatrix's  individual 
property,  and  that  ahe  was  not  using  the 
property  whldi  was  devised  to  her  by  her 
husband  in  rewarding  her  daughter  fm  her 
nnaelflah  devotion  of  many  years.  We  think 
Uie  power  conferred  by  Mrs.  Marttai  on  her 
executors  to  sell  any  part  of  her  estate  to 
carry  out  her  will  is  ramble  to  the  devise 
of  her  individual  proper^.  Mrs.  MArtln  de- 
vised tlie  looper^  over  wUch  she  was  given 
a  power  of  appointment  to  the  perstms  to 
whom  she  was  empowered  to  do  so,  under 
her  husband's  vrlU.  Her  interest  in  this 
property  would  cease  upon  her  death,  and 
she  oonld  not  devise  it  as  her  own  property. 
Unless  we  otmslder  her  devise  of  the  spectflc 
iwoperty,  In  which  she  had  no  Interest  after 
her  deeUi,  but  with  respect  to  whidi  ahe  did 
have  a  power  of  anointment  to  such  of  the 
childrea  and  grandchildren  at  herself  and 
husband  as  ehe  might  select,  as  done  In  por^ 
suance  of  the  execution  of  the  power,  thai 
httc  will  as  to  theee  items  of  proper^  would 
be  absolute  senselees  and  nugatory.  There- 
fore we  concslnde  that  Mra  Martin's  will, 
with  respect  to  the  property  devised  to  her 
for  life,  with  power  of  appointment  under 
her  husband's  wlU,  was  in  pnrsnance  of  that 
power. 

[2]  2.  We  come  now  to  the  qnestloa  wheth- 
er Mrs.  Blartin's  will  was  a  good  execution  of 
the  power.  As  a  preliminary  to  its  solntlon, 
It  la  vrell  to  consider  the  testamentary  plan 
of  Mr.  Martin.  His  wlU  dlsdosea  that  he 
was  a  man  of  ample  fortune,  and  bis  elab- 
orate scheme  of  trusts,  life  estates^  and  re- 
maindena  evinces  an  unmistakable  purpose 
to  keep  his  property  among  his  descendants 
almost,  if  not  quite,  to  the  limit  of  time 
permissible  under  the  rule  against  perpetui- 
ties. He  made  to  his  children  and  represen- 
tatives of  dtiildren  ^ciflc  devises,  with 
trusts,  life  estates,  and  remainders.  He  In- 
tended equality  among  his  children  at  the  time 
of  the  making  of  his  will,  and  expressly  said 
so  in  the  third  item.  He  anticipated  tbat  his 
wife  would  survive  him,  and  that  drcum- 
stances  might  change  after  his  death,  and  he 
gave  to  her  the  right  to  exercise  an  absolute 
and  unrestrained  discretion  as  to  which  of 
their  children  and  grandchildren  should 
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aliare  In  the  property  devised  to  the  wife 
for  life.  In  making  the  selectloa  the  wife 
was  not  given  the  power  to  change  the 
trusts,  terms,  condltlona,  and  llmltatlona 
which  he  Impressed  on  the  property.  If  the 
wife  executed  the  power  conferred  iqton  her, 
the  persons  selected  by  her  took  the  property 
appointed  to  each  upon  the  same  terms,  eoa- 
dltlons.  and  limitations  which  he  created  in 
his  wllL  If  she  failed  to  execute  the  power, 
then,  upon  the  falling  In  of  her  life  estate, 
the  property  was  to  be  divided  among  his 
children  and  the  issue  of  deceased  children 
npon  tiie  terms,  conditions,  and  limitations 
of  his  will.  It  would  therefore  seem  to  have 
been  the  testator's  Intention  to  confer  upon 
his  wife  a  power  of  sdeetlng  from  among  his 
children,  and  the  Issne  of  deceased  children, 
such  of  them  as  she  deemed  proper  to  share 
In  the  remainder  estate  of  the  property  de- 
vised to  lier  for  llf^  and  to  name  them  and 
the  proportions  or  amount  each  was  to  take 
in  such  property  by  her  last  will ;  the  tenure 
ot  their  title  to  be  as  In  the  testator's 
wUL  Her  power  extended  only  to  the  nomi- 
nation of  certain  persons  a  dasa,  and 
the  division  of  the  property  among  her  ap- 
pointees, who  took  it  subject  to  the  torms, 
conditions,  and  limitations  imposed  upon  each 
appointee  in  the  testator's  wilL  The  quantity 
of  interest  to  be  taikai  by  the  appointee  is 
expressly  limited  by  the  will  of  Mr.  Martin, 
and  Mrs.  Martin  was  only  anthoflMd  to 
divide  the  property,  and  appoint  the  several 
portions  of  it  to  the  appointees.  In  such 
cases  It  has  been  considered  tbat^  even  at  law. 
where  the  quantity  of  Interest  to  be  taken  by 
the  m)polntee  is  exioessly  limited  the 
Instrument  creating  the  power,  and  the  donee 
is  only  anttiorleed  to  appoint  the  lands  over 
which  the  estate  Is  to  ride,  an  appointment 
by  tlie  donee  ot  an  Interest  exceeding  that 
Intended  to  be  given  to  the  appointee  is  tanta- 
mount to  a  regular  exercise  of  the  power  of 
vpointment  2  Sugden  on  Powers,  1 78. 

We  are  dted  by  the  jriaintUb  in  error  to 
the  Oaxiadlan  case  of  Scane  t.  Hartwlck,  11 
Upper  Canada  Q*  B.  650,  as  maintaining  a 
■different  rule.  In  that  case  the  testator  de- 
vised to  bis  wife  all  of  his  lawperty  "as  long 
as  she,  my  said  vrlfe,  shall  exlgt',  at  her  de- 
cease fbB  said  property  to  be  at  her  sole  dla- 
piwal,  unto  any  one  or  otiier  of  my  descend- 
ants, 80  as  the  said  property  and  land  shall 
be  entailed  in  the  fiamily,  from  one  genera- 
tion to  another."  The  wife  devised  to  a 
grandson  In  fee,  and  It  was  held  ttiat-her  de> 
vise  was  an  excessive  execution  of  the  powa, 
and  was  void.  This  case  differs  from  the 
■one  In  hand  in  this  Important  fact:  Then 
the  power  was  to  the  donee  to  create  an 
estate  tall,  which  she  might  have  done  either 
as  an  estate  tall  general  or  special,  male  or 
fanal&  The  donor  did  not  create  any  estate 
to  pass  to  ttw  appointee.  Bnt  In  the  case 


at  bar  the  donor  created  the  estate  and  Im- 
posed the  terms,  conditions,  and  llmltatlona 
thereon,  and  the  donee  was  only  given  the 
power  to  azoTortion  the  estate  in  remainder, 
and  appt^t  muSk  of  his  diildraik  ot  Imoe  of 
deceased  childroi  to  the  allotment  of  her 
selection.  At  cuunon  law  Oie  rule  waa  very 
rigid  as  to  the  execution  of  powers,  and  the 
common-law  courts  rejected  all  attempted 
executions  as  void  where  the  donee,  being 
glvoi  the  power  to  appoint  a  particolar 
estate^  appointed  one  greater  than  tbat  au- 
thorized by  the  power.  The  strictoess  of  the 
common-law  role  was  modified  by  the  English 
equity  eonrts  alKmt  the  middle  of  Ibe  eight 
eenth  century.  In  the  leading  case  of  Alex- 
ander T,  Alexander,  2  Tee.  Sr.  64(^  the  role 
was  announced  that  where  a  person,  purport 
ing  to  execute  a  power,  has  done  somethii^ 
outside  the  power,  then.  If  the  things  are 
diBtlnguisbable,  the  execution  within  the 
power  is  good,  and  the  excess  void;  but  if 
the  bonndariea  between  the  excess  and  execu- 
tion are  not  distinguishable,  the  execution 
will  be  void  in  toto.  In  that  case  the  power 
was  to  appoint  among  children,  and  was  ex- 
ercieed  by  appointment  to  children,  and 
grandchildren,  and  it  was  held  that  the  ap- 
pointment was  good  as  to  the  former  and  bad 
as  to  the  latter.  Likewise  It  was  held  that 
a  power  to  charge  a  particular  sum  will  be 
executed  by  a  charge  of  a  larger  sum,  and 
the  excess  only  will  be  void.  Parker  v.  Park- 
er, Glib.  £q.  168,  The  equitable  rule  tn  this 
regard  obtains  In  this  state,  and  finds  sup- 
port in  Civil  Code,  S  4583,  whldi  declares: 
"Accident  or  mistake  in  the  execution  of  a 
■power,  or  causing  the  defective  execution  of 
the  power,  will  be  remedied  in  equity.**  As 
we  have  seen,  the  power  granted  to  Mrs.  ' 
Martin  was  not  to  create  a  particular  estate 
to  the  donee's  appointees,  but  to  apportion 
property  and  to  nominate  the  persons  from  a 
designated  class  to  take  such  estates  therein 
as  the  donor  had  himself  created.  In  her 
will  Mrs.  Martin  used  language  similar  to 
that  employed  by  her  husband.  With  refer- 
ence to  the  property  in  which  she  had  only  a 
life  estate,  with  power  of  appointment,  she 
said:  "I  fi^ve,  bequeath,  and  devise"  to  per- 
sons from  the  class  from  which  her  hnsband 
gave  her  the  power  of  appointment  Of 
course,  she  could  not  technically  devise  prop- 
erty which  was  not  heOf  and  we  will  not 
give  the  language  such  a  technical  meaning 
as  to  thwart  her  plain  parpose  of  appoint 
meut  And  any  strained  technical  Implication 
of  an  attempt  to  creaXa  a  fee-siiiwle  estate 
will  be  considered  a  harmless  effort  hi  excess 
of  her  power.  We  therefore  conclude  that 
Mrs.  Martin  executed  the  power  givm  to  her 
in  her  husband's  wUL 

Judgment  afflrmWI.   All  Hie  Juatloea  coi- 
ctur. 
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PXNDSEtORASS  t.  DUKIL 
DUKB  T.  FENDBRGBA8B. 
(8iq^«aiw  Court  «t  Georgia.  Ang.  14,  UOS.) 

(SyUaUu  by  the  Court.) 

Nkw  Tbzai.  91  114,  182,  165*>--JnRi8Dxcnoir 
OF  Application— Bbief  of  Evidence. 
Under  the  facti  of  this  case,  the  court  erred 

la  not  digmisBiiig  the  ootloa  for  a  new  triaL 
[Ed.  Note.— For  other  eaaei,  «ee  Mew  Trial. 

Cent.  Dig.  H  234-236,  273-27S,  S15;  Dec.  Dig. 

li  114.  m.  155.*] 

Error  trom  Superior  Court,  Jackaon  Coun- 
ty;  J.  B.  Jones,  Judge. 

Action  by  Mrs.  M.  J.  Doke  against  F.  L. 
Pendergraaa.  Judgment  for  plaintiff,  and 
defendant  bringa  error,  and  plaintiff  flies 
cross-biU.  ReTersed  on  cross-bill,  and  main 
bill  dismissed. 

Tbe  case  of  Duke  Pendergrass  was  tried 
at  the  February  term,  1012,  of  the  superior 
court  of  Jackson  county,  which  term  con- 
tinned  longer  than  one  week.  Jndge  J.  B. 
Jones,  of  the  Northeastern  drcnit,  presided 
the  flrat  week  of  the  term,  in  the  absence  of 
Judge  Brand,  the  Judge  of  the  Western  dr- 
cnit, of  which  Jackson  county  constltues  a 
part.  The  case  was  tried  and  submitted  to 
the  Jury  during  the  first  week.  At  the  close 
of  that  week,  the  Jury  still  having  the  case 
under  consideration  and  not  having  returned 
a  verdict,  It  was  agreed  by  counsel  for  both 
parties  that  the  Jury  should  return  a  sealed 
verdict  on  Monday  of  tlie  second  week  of  the 
court  Judge  Walker,  of  the  Toombs  cir- 
cuit, presided  during  the  second  week.  The 
Jury  rendered  a  verdict  for  the  plaintiff  on 
Monday  of  the  second  we^  which  was  Feb- 
ruary 10th,  and  a  decree  was  entered  there- 
on, signed  by  Judge  Walker.  On  February 
12th,  while  Judge  Walker  was  preddlng,  the 
defendant  presented  to  Judge  Jones,  who 
was  then  presiding  in  the  superior  court  of 
Stephens  county,  in  his  own  circuit,  a  mo- 
tion for  a  new  trial  on  the  general  grounds 
that  the  verdict  was  contrary  to  the  evi- 
dence, etc.  On  the  last-mentioned  date  Judge 
Jones  granted  a  rule  nisi  calling  upon  the 
plaintiff  to  show  cause  before  him  on  April 
29th  following,  at  Gainesville,  why  a  new 
trial  should  not  be  granted.  This  order  pro- 
vided: "If  for  any  reason  this  motion  is  not 
heard  and  determined  before  the  beginning 
of  the  next  term  of  this  court,  then  the  same 
sliall  stand  on  the  docket  until  heard  and  de- 
termined at  said  term  or  thereafter.  It  is 
farther  ordered  tliat  the  movant  have  until 
the  hearing,  whenever  It  may  be.  to  prepare 
and  present  t6r  approval  a  brief  of  evidence 
in  said  case,  and  the  presiding  Judge  may 
enter  his  approval  thereon  at  any  time,  ei- 
ther In  term  or  vacation;  and  If  the  hear- 
ing of  the  motion  shall  be  In  vacation,  and 
the  brief  of  evidence  has  not  been  filed  in 
the  dtf k*B  ofllce  beflDia  the  date  of  the  hear^ 
ing,  said  brief  may  be  filed  in  the  deA's  of- 


fice at  any  time  within  ten  days  attee  the 
motion  la  beard  and  determliud.''  l!b%  order 
directed  that  the  plaintiff  be  served  with  copy 
of  the  motion  and  order.  The  motion,  together 
with  tbe  ordw  granting  the  mle  nisi,  was 
filed  in  the  ofllee  of  tbe  dark  of  tbe  supttior 
court  of  Jackson  county  on  February  14. 
191^  and  on  tbe  same  day  counsel  for  tbe 
plaintiff  a<&nowledged  due  and  legal  service 
of  the  motion  and  order,  and  waived  time, 
copy,  and  all  other  and  farther  service.  No 
brief  of  evidence  accompanied  tbe  motion 
when  it  was  inresaited  to  Judge  Jones,  or 
when  it  was  filed  witlL  the  clerk.  Wtien  the 
hearing  of  tbe  motion  for  a  new  trial  came 
on  before  Judge  Jones  at  Gainesville,  April 
29,  1912,  and  before  tbe  motion  was  heard, 
counsel  for  the  respondent  moved  to  dlsnrias 
It  on  tbe  following  grounds:  "<1)  Because 
the  order  requiring  respondent  to  show  cause 
why  a  new  trial  staonld  not  be  granted  did 
not  issue  trom  tbe  mqieiior  court  of  Jack- 
son county.  (Z>  Because  said  order  was  not 
signed  by  tbe  Judge  presiding  ow  said  court 
at  the  time  the  record  In  said  case  was  dosed. 
(3)  Because  the  order  requiring  respondent  to 
show  cause  why  a  new  trial  should  not  he 
granted  was  not  dgned  by  fbe  Judge  presid- 
ing over  Jackson  siqierlor  court  at  Uie  time 
the  application  for  a  new  trial  was  made." 
■Judge  Jones,  after  hearing  argument,  took 
tbe  matter  under  consideration,  and  on  Hay 
28, 1912,  he  overruled  tbe  motion  to  dismiss 
the  motion  for  a  new  trial,  and  refused  to 
grant  a  new  trial.  The  brief  of  evidence  was 
filed  May  SO,  1912.  Pendergrass  excepted  to 
the  overruling  of  bis  motion  for  a  new  trial, 
and  Mrs.  Duke  filed  a  cross-bill  excepting  to 
the  overruling  of  her  motion  to  dismiss. 

Bay  ft  Ray  and  P.  Cooley,  all  of  Jeffw- 
son,  for  plaintiff  in  error.  John  J.  Strick- 
land and  F.  C  Shackelford,  both  of  Athens, 
and  J.  A,  B.  Mahaffey.  of  J^erson.  for  de- 
fendant In  orror. 

FISH,  O.  J.  (after  stating  the  fads  as 
above).  The  question  that  Is  controlling,  as 
to  both  the  main  and  cross  Mils,  is  whether 
Ja^e  Jones,  at  the  time  he  rendered  the 
Judgments  respectively  complained  of  in  the 
main  and  cross  bills  of  exceptions,  had  Juris- 
diction to  render  the  Judgments.  It  is  true 
that  a  motion  for  a  new  trial  had  been  filed 
during  the  term  at  which  the  trial  was  bad, 
but  no  brief  of  evidence — which  Is  an  es- 
sential part  of  a  valid  motion — accompanied 
it ;  nor,  as  will  hereinafter  appear,  had  any 
vaUd  order  been  granted  extending  the  time 
for  preparing  and  filing  such  brief.  While  a 
Judge  of  a  superior  court  has  power  to  hear 
and  determine  a  motion  for  new  trial  in  vaca- 
tion as  well  as  In  term  time,  without  an  order 
passed  In  term  time  (CSvll  Code,  |  48S2), 
when  upon  tbe  application  of  dther  part? 
the  Judge  has  fixed  a  time  for  tbe  bearing, 
and  10  days'  notice  thereof  has  been  given 
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the  oppoelto  party  (OItII  Oode,  i  486^,  aoeb 
power  can  be  exerdaed  only  vbere  tbere  is 
a  TaBd  motion  for  new  trial  poidlng.  Whoi 
the  motl(ni  fttr  a  new  trial  In  the  present 
case  was  fOed,  Judge  WaUcer  was  presiding. 
Judge  Jmea,  at  fb»  end  of  the  inevloiis  week 
of  the  term,  bad  severed  his  connection  with 
the  court  In  which  the  trial  was  bad;  and 
chertfbre  he  had  no  moxe  poww  to  grant  an 
(H^er  relating  to  tb»  motion  for  new  trial, 
.or  anthority  to  hear  and  determine  it,  than 
any  other  judge  of  the  snpeiior  coorts  of  the 
state  who  had  not  presided  in  the  court  dur- 
ing the  term  at  which  the  trial  of  the-  case 
was  had.  Of  course,  Judge  Walker,  who  ma 
presiding  when  the  motion  was  filed,  could 
have  granted  a  rule  on  the  motion  for  new 
trial  returnable  before  Judge  Jones,  to  be 
beard  and  determined  by  him;  but  as  this 
was  not  done,  we  are  of  the  optnlou  that 
Judge  Jones  warn  without  Jurisdlctton  to  en- 
tertain the  motion  tor  a  new  trial  and  to  pass 
upon  its  merits,  and  therefore  that  he  sbonld 
have  dismissed  it  on  motion. 

The  Judgment  on  the  eross-tdU  of  ezce[>- 
tlons  is  therefbre  reversed ;  and  as  this  rul- 
ing disposes  of  the  whole  case,  tbe  main  Mil 
of  exo^;>tions  is  dismissed.  All  the  Justices 
concur. 


THOMAS  V.  GEORGIA  GRANITE  CO.  et  aL 
(Supreme  Court  of  Georgia.    Aug.  12,  1918.) 

(SyUolut  by  the  Court.) 

1.  Masiir  and  Servant  (t  107*)— tirjuBT  to 
Sebtakt— Danoeboub  Wobk. 

The  general  rule  of  law  declaring  tbe  duty 
of  a  maeter  in  regard  to  furnishing  a  servant 
a  safe  place  to  work  is  usually  applied  to  a 
penuanent  place,  or  one  which  la  quasi  per- 
manent It  does  not  apply  to  lueh  places  as 
are  constantly  shifting  and  being  transformed 
as  a  direct  result  of  the  servant's  labor,  and 
where  the  work  in  its  progress  necessarily 
chaBges  the  character  for  safety  of  the  place 
In  which  It  is  performed  as  It  progresses. 

[Ed.  Note.— For  other  cases,  see  Vaster  and 
Serrant,  Gent  Dig.  H  19ft-2i^  212,  254,  255; 
Dec.  Dig.  i  107.*] 

2.  Masteb  and  Sebvant  (S§  206,  229*)— IN- 
juBT  TO  Servant— AesDifPTioN  of  Rise. 

A  serrant  assumes  tbe  ordinary  risks  of  iiis 
employment,  and  is  bound  to  exerdse  hfs  own 
skill  and  diligence  to  protect  himself. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  560,  674,  683;  Dec.  Dig. 
IS  206,  229.  •] 

3.  Deuubbbb  to  Petition. 

There  was  no  error  In  dismissing  the  peti- 
tion on  general  demurrer. 

Error  from  Superior  Oour^  Fulton  County ; 
Geo.  L.  Bell,  Judge. 

Action  by  Jennie  Thomas  against  the  Geor- 
gia Granite  Company  and  others.  Judgment 
for  defendants,  and  plalntifr  brings  error. 
Affirmed. 

Jennie  Thomas  Instituted  an  action  against 
flie  Georgia  Oraidte  Company  and  B.  B.  Res- 
pass,  to  recover  damages  for  the  homicide  of 


Scott  Thomas,  tbe  plalntUFs  husband.  Bd- 
atlvely  to  the  manner  In  which  Tbomas  was 
Injured,  the  petition  alleged  the  following 
In  Bubstanoe:  In  Januaiy,  1912,  liie  defend- 
ants, under  a  contract  with  the  city  of  Air 
lanta,  were  engaged  in  constructing  a  sewer 
along  Banett  street  ISiomas  was  worMiv 
for  them  as  a  laborer.  Preparatory  to  lay- 
ing the  sewer,  the  defendants  woe  opatlng 
a  ditch,  and  had  opmed  it  a  part  of  the 
way  along  Bamrtt  street,  and  at  the  point 
where  Tbomas  was  killed  It  was  abtmt  10 
or  12  feet  de^  and  2  or  3  feet  wide.  Un- 
der instructloDs  from  defendants,  who  had 
a  toieman  present,  Tbomas  was  working  in 
the  bottom  of  tbe  ditch,  engaged  In  tbrowlog 
out  dirt  While  80  engaged,  a  large  amouBt 
of  dirt  caved  in,  nushing  and  Injurtng  him 
to  such  an  extent  that  he  died.  Other  alle- 
gations were  that  the  dirt  caved  in  because 
the  sides  of  the  ditch  were  not  braced  or 
propi>ed,  and  had  nothing  to  support  the  dirt 
and  prevent  it  from  caving  for  a  distance  of 
20  feet  or  more  along  the  street  Ordinary 
care  upon  the  part  of  the  defendants  would 
have  required  braces  or  props  to  support  the 
sides  of  the  ditch  erery  6  or  6  feet;  but  the 
defendants  negligently  failed  to  have  anr 
props  or  braces  for  20  or  SO  feet  from  where 
Thomas  was  working.  Tbe  defendants  knew, 
■or  ought  to  have  known,  that  the  place  was 
unsafe;  and  Thomas  was  free  from  fault, 
and  by  the  exercise  of  ordinary  care  could 
not  have  prevented  the  Injury.  On  general 
demurrer  the  petition  was  dismissed,  and 
the  plalntUF  excepted. 

Moore  ft  Branch,  of  Atlanta,  for  plaintiff 
In  error.  Jas,  L.  Key  and  Tindall  ft  Silver- 
man, all  of  Atlanta,  for  defendants  in  error. 

ATKINSON,  J.  [1]  1.  On  demurrer  this  pe- 
tition is  to  be  construed  moat  strongly  against 
the  plaintiff.  Tbe  allegations  tbat  the  de- 
fendant knew,  or  ought  to  have  known,  that 
tbe  place  was  unsafe,  amount  to  no  more 
than  a  charge  of  Implied  notice  that  the 
place  was  unsafe  Babcock  lAunber  Co.  i. 
Johnson,  120  6a.  1030  (6),  48  S.  B.  438;  Fn- 
ser  V.  Smith  &  Kelly  Ca,  136  Ga.  18,  70  S. 
E.  792.  The  general  charge  that  tbe  plain- 
tiff's husband  was  tree  from  fault,  and  bj 
the  exercise  of  ordinary  care  could  not  hare 
prevented  the  Injury  to  himself,  when  con- 
sidered in  connection  with  the  other  allega- 
tions of  the  petition  In  regard  to  tbe  work 
wbl6h  he  was  doing,  and  bis  oi^rtuni^  to 
see  and  know  tbe  dangers  of  tbfe  place,  are 
mere  conclusions  of  the  pleader,  and  add 
nothing  to  tbe  special  facts  alleged,  opoa 
which  tbe  court  is  to  pass  in  determining 
whether  the  huiAand  was  free  from  fanlt, 
and  whether  by  tbe  exercise  of  ordinary  care 
he  could  have  prevented  tbe  injury  to  falm- 
meUt  Tbere  being  no  auctions  to  tbe  con- 
trary. It  must  be  assumed  tbat  be  was  <d 
ordinary  inteUlcaice  and  ddUed  In  the  bnsl- 


•Vor  otbar  ohms  sm  sum  topic  and  ssotton  NCniBBB  in  Dee.  Dig.  A  Am.  Dig.  K«r-No.  Bellas  ft  B«'r  Indow* 

Digitized  by  Google 


TEOBCAS  T.  OEOBOIA  GBANITB  00. 


131 


ncM  In  whlift  be  was  ensnged,  and  ttkat  be 
wu  laboring  nnder  no  physical  defect  or  dl» 
SUIU7  wUch  laideied  Urn  Incapable  of  ap- 
predatfag  the  situation  and  knowing  the  dan- 
ger inddoit  to  bla  onployment  The  sides 
of  tte  ditch  caved  In  at  ttie  very  place  where 
Iw  was  working.  He  was  engaged  In  throw- 
ing oat  dirt  from  the  bottom  of  the  ditch. 
It  Is  Inferable  that  the  wotk.  wtdch  be  was 
doing  tended  directly  to  nndermlne  the  walla 
and  to  render  the  place  unsafe.  Snch  wonld 
be  the  natnral  result,  and  there  was  no  al- 
legation that  it  did  not  do  bo,  and  that  bis 
work  did  not  cause  the  walls  of  the  ditch 
to  are.  The  facta  bring  the  case  within  the 
principle  of  Holland  t.  Durham  Goal  &  Coke 
Co.,  131  Ga.  715,  63  S.  E.  290,  where  It  was 
held:  "The  general  nile  of  law  declaring 
the  dat7  of  a  master  In  regard  to  famishing 
a  servant  a  safe  place  to  work  Is  nsually 
applied  to  a  permanent  place,  or  one  which 
la  qoasi  permanent.  It  does  not  apply  to 
sach  places  as  are  constantly  shifting  and 
being  transformed  as  a  direct  resnlt  of  the 
aerranfs  IS'bor,  and  where  the  work  In  Its 
progress  necessarily  changes  the  character 
for  safety  of  the  place  In  which  It  Is  per- 
formed, as  it  progresses."  This  principle 
was  oTerlooked  In  the  decision  of  the  case 
of  Sonthem  Bauxite  Mining  Co.  t.  Fuller, 
116  Ga.  695,  43  S.  B.  64,  which  was  not  ren- 
dered by  an  entire  bench  of  six  Justices. 
The  Holland  Case  was  decided  by  six  Jus- 
tices, and  la  controlling.  See,  also.  Donate 
Citrone  t.  O'Ronrke  Bnglneerlng  Con.  Co., 
188  N.  Y.  339,  80  N.  B.  1092,  19  L.  B.  A.  (N. 
S.)  340,  and  note  3e  on  page  358. 

The  basis  of  the  suit  was  that  the  defend- 
ants had  failed  to  provide  the  servant  with 
a  safe  place  at  which  to  work.  It  appearing 
from  the  allegations  that,  on  account  of  the 
character  of  the  work  In  which  the  servant 
was  employed,  the  master  was  not  under  any 
da^  to  furnish  him  a  safe  place,  the  court 
properly  sustained  the  demurrer. 

[2]  2.  The  case  involves  the  further  prin- 
ciple of  assumption  by  the  servant  of  the 
ordinary  risks  of  the  employment,  against  the 
dangers  of  which  he  is  bound  to  exercise 
bis  own  skill  and  diligence  to  prevent  in- 
jury to  h|ma«>if,  The  plaintiff's  husband  was 
employed  to  make  a  ditch.  This  involved 
the  creation  of  the  danger  from  which  he 
suffered  injury.  He  was  bound  to  know  that 
under  natural  laws  there  would  be  more  or 
less  danger  of  the  sides  caving  in  as  the 
woik  of  deepening  the  ditch  progressed.  It 
was  not  alleged  that  there  was  anything 
onusoal  about  the  soil,  which  the  master 
luiew,  which  the  servant  did  not  know,  and 
by  the  exercise  of  ordinary  care  could  not 
ascertain,  and  which  caused  the  sides  of  the 
ditch  to  cave  In;  but  the  complaint  Is  that 
the  sides  caved  to  t>ecauBe  they  were  not 
braced  at  the  proper  interval,  and  the  only 
ground  of  negligence  charged  against  the 
master  consisted  Ui  allegations  of  failure 
to  cause  the  braces' to  be  erected  at  cloaet 


Intervals.  From  tbeee  all^tloDB  It  appears 
that  the  Injury  was  reo^ved  from  a  danger 
that  would  ordinarily  and  naturally  exist 
In  dtdng  the  work  wbidti  the  swvant  was 
onployed  to  perform.  But  tUs  la  not  all. 
Tb»  servant  could  not  bare  engaged  In  the 
work  wltiiont  knowing  and  seeing  the  braces 
and  tile  Intervals  at  wbl<^  they  were  placed, 
or,  in  other  words,  without  seeing  the  identi- 
cal condition  which,  as  grounds  of  negll- 
'  gence,  it  la  alleged  that  the  master  allowed 
to  exist 

I  The  case  of  Ludd  t.  WUktais,  US  Ga.  529, 
!  46  S.  R  429,  did  not  refer  to  an  Injury  re- 
ceived In  exeavatli^  a  ditch;  but  the  prin- 
I  dple  of  the  case  is  applicable.  In  that  case 
I  the  defendant  was  engaged  as  a  contractor 
'  in  constructing  In  the  city  of  Atlanta  what 
:  la  known  as  the  "Whitehall  Street  viaduct" 
j  The  servant  was  engaged  at  work  upon  the 
;  viaduct,  and  at  the  time  of  receiving  the  In- 
jury which  resulted  in  his  death  was  engag- 
I  ed  In  putting  in  place  a  piece  of  iron,  and 
standing  on  or  near  Iron  brackets  which  re- 
ceived these  iron  pieces.  Planks  had  been 
placed,  extending  from  one  bracket  to  the 
other,  for  employes  to  stand  upon  while  en- 
gaged at  work.  These  planks  were  apt  to 
slip  off  the  bracketa  There  was  evidence 
that  this  slipping  conld  have  been  prevented 
by  nailing  pieces  under  each  end  of  the  plank, 
or  by  putting  a  bolt  through  each  end  of  a 
ten-penny  nail,  or  by  tying  the  plank  to  the 
bracket  None  of  these  methods  were  adopt- 
ed. The  plank  was  laid  loosely  upon  the 
brackets.  There  was  no  evidence  that  there 
were  any  defects  in  any  of  the  planks.  The 
plank  upon  which  the  servant  was  standing 
had  slipped  to  a  point  where  walking  upon 
It  wonld  cause  one  end  to  leave  the  bracket ; 
and  this  precipitated  him  to  the  street  below, 
and  he  died  as  a  consequence  of  this  fall. 
It  was  alleged  that  the  defendant  negligently 
failed  to  have  the  plank  so  braced  or  secured 
as  to  prevent  the  same  from  slipping,  and 
that  it  was  the  defendant's  duty  to  furnish 
the  deceased  with  a  safe  place  to  work,  and 
to  do  this  It  was  incumbent  upon  him  to  have 
the-  plank  securely  fastened.  The  court 
granted  a  nonsuit  In  affirming  the  Judg- 
ment this  court  held:  "This  being  an  action 
against  a  master  to  recover  damages  for  the 
homldde  of  a  servant  and  It  appearing  from 
the  evidence  that  even  If  the  servant  did  not 
know  of  the  fact  which  Is  charged  as  negli- 
gence against  the  master,  he  had  equal 
means  with  the  master  of  knowing  It  and  by 
the  exercise  of  ordinary  care  could  have  dis- 
covered the  same,  there  was  no  error  in 
granting  a  nonsuit" 

A  somewhat  similar  case  is  that  of  Sou. 
Ry.  Co.  V.  Taylor,  137  Ga.  704,  73  S.  B.  1055, 
where  the  rule  In  regard  to  the  assumption 
by  the  servant  of  the  ordinary  risks  of  his 
employment  was  applied.  Some  of  the  cases 
In  other  states  which  apply  the  doctrine  of 
assumption  of  risks,  where  the  persons  Injur- 
ed wen  engaged  In  tbe  wtvk  ot  ezGavatlng 
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traiehes  and  the  llke^  ue:  Brown  t.  Bleetrle 
R7-  Co..  101  Tenn.  262,  47  S.  W.  415,  70  Am. 
St  Rep.  606;  Olaon  t.  McMnUen,  S4  Ulim. 
94,  24  N.  W.  818;  Swanaon  t.  Great  North- 
ern B.  Go.,  68  BUnn.  184,  70  N.  W.  978; 
Pederaon  t.  (^ty  of  Roshford,  41  BOnn.  288, 
42  N.  W.  1063;  Began  t.  Palo,  62  N.  X  Law, 
30;  41  Atl.  864;  Oarlson  T.  Sioux  Falls  WatCT 
CO.,  8  a  D.  47,  65  N.  W.  419;  Zelgenmeyer 
T.  Goeti  Lime  ft  Cement  Co.,  118  Ho.  Ai^. 
330,  88  S.  W.  1S9;  Batt7  T.  Niagara  Falls 
Hyd.  Power  Co.,  79  App.  Dir.  466,  70  N.  Y. 
Snpp.  734 ;  Haghee  t.  Maiden  ft  Ifelrose  Gas 
Light  Co.,  166  Mass.  395.  47  8.  E.  120.  See 
Bailey  on  Personal  Injuries  (2(1  Ed.)  12S0. 

[3]  3.  There  was  no  error  in  dismissing 
the  .  petition  on  general  demurrer. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


BBYNOLDS  BANKINa  CO.  T.  SOTJTHEBN 

PAOIFIG  OUAKO  GO.  et  aL 
(Sopreme  Gonrt  of  Geon^la.   Aug.  IS,  1D18.) 

(ByUabut  Tty  the  Court.) 

1.  BxKormon  (H  204.  207,  210*)-Oz.A2X  bt 
TniBD  PiBson  —  FoKTHooiaEra  Boitd  — 

BbBAOH— RKAnTXBnSEHKKT. 

A  claimact  who  obtains  posseBsion  of  tbe 
property  levied  npoo  by  means  of  a  forthcom- 
ing bond,  and  who  appropriates  the  property 
to  Us  own  use  by  a  sale  of  It,  cannot  file  a 
second  claim  after  the  disndssal  of  the  first 
Nor  is  it  necessary  in  such  case  to  readTertise 
the  property  fOr  sole,  as  a  condition  precedent 
to  an  action  on  the  forthcoming  bond.  An 
acttgn  on  t3ie  bond  -will  not  t>e  mjolned  because 
the  claimant,  sFter  disposing  of  the  property, 
cannot  assert  his  title  in  s  second  claim,  and 
because  the  property  was  not  readvertised  for 
sale.  Having  elected  his  remedy  by  claim,  he 
is  bound  by  ue  eiHisequences  of  his  election. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent  Dig.  H  585-587,  589-691,  595-698;  Dec. 
Dig.  fii  204.  207,  2ia^3 

2.  Injunction  (J  26*)— QBouHDft— Aonoii  at 
Law. 

Eqnity  will  not  enjoin  the  prosecatioo  of 
an  action  at  law  because  of  certain  matters 
which,  if  defeusive  to  the  right  asserted  in  tbe 
action  at  law,  are  as  much  available  as  a  de- 
fense in  that  action  as  in  the  equitable  action. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  »  24^49,  54-61;  Dec  Dig.  i  2e.«] 

Error  from  Superior  Oonrt,  Taylor  Coun- 
ty; S.  P.  Gilbert,  Judge. 

Action  by  the  Reynolds  Banking  Company 
against  the  Southern  Pacific  Ouano  Compa- 
ny and  others.  Judgment  for  defendants, 
and  plaintiff  hrlngs  error.  Afllnned. 

Jere  M,  Moor^  of  Montexnma,  C.  B.  Mar- 
shall, of  Beynolds,  and  Allen  ft  Pottle,  of 
MlUedgevlUe,  for  plalntUt  in  error.  W.  F. 
Wearer,  of  Beynolda.  and  Perry,  Toy  St  Monk, 
of  SylTestor,  for  defendants  In  error. 

EVANS,  P.  J.  A  fl.  fa.  in  favor  of  the 
Southern  Paciflc  Onano  Company  against  E. 
C.  English  was  levied  upon  certain  cotton, 
to  which  the  Reynolds  Banking  Company  In- 


terposed a  tialm.  The  property  levied  upon 
was  delivered  to  the  claimant  by  the  aher- 
UC,ap(Mi  tbe  ezeentloa  of  afOrOicomlnKbond. 
The  proceedings  were  returned  to  the  supe- 
rior court  for  trial,  and  the  dalm  was  dis- 
missed because  of  a  defect  In  tbe  affidavit 
niereafter  the  «herlff.  suing  for  tba  nse  of 
the  plaintifl  In  fl.  fa.,  instltnted  enit  upcm  the 
forthcoming  bond,  alleging,  amongst  other 
things,  that  after  the  Judgment  dismissing 
the  dalm,  and  ordering  the  fl.  fa.  to  proceed, 
he  demanded  of  the  claimant  the  possessiffli 
ct  the  property  so  levied  upon,  which  de- 
mand was  refused,  and  that  prior  to  the  in- 
stitntlon  of  the  suit  the  claimant  had  appro- 
priated the  cotton  levied  upon,  and  thns  put 
It  out  of  the  claimant's  power  to  deliver  It 
to  the  sheriff.  The  claimant  filed  an  answer 
and  a  plea  In  abatement  at  the  appearance 
term,  and  at  the  same  time  prepared  anoth- 
er claim,  together  with  a  forthcoming  bond, 
and  tendered  the  same  to  the  sheriff,  who 
refused  to  receive  them.  Subsequently  the 
Reynolds  Banking  Company  filed  a  petition 
to  enjoin  the  prosecution  of  tbe  suit  on  the 
grounds  that  there  was  no  such  person,  firm, 
or  corporation  as  the  Soofhem  Paciflc  Guano 
Company,  the  alleged  plaintiff  In  the  Judg- 
ment upon  which  the  execution  issued ;  that 
the  Southern  Factflc  Guano  Company  was  a 
trade-name  used  during  the  year  1870  and 
prior  thereto  by  J.  T.  Moody  and  G.  S.  Brew- 
ster, of  the  county  of  Fulton;  that  Moody 
and  Brewster  and  all  of  their  assets  were 
placed  in  the  hands  of  a  receiver  and  trustee 
In  bankruptcy,  and  all  of  their  assets  were 
taken  posseBSlon  of  and  administered  under 
that  litigation;  that  the  receiver  had  been 
discharged;  that  Moody  is  dead;  that  Brew- 
ster has  moved  to  Indianapolis.  Ind ;  that 
the  fi.  fa.  was  based  on  a  note  which  had 
never  been  transferred;  that  there  is  now 
no  authority  in  any  one  to  proceed  with  the 
collection  of  the  fl.  fa.,  or  to  authorize  the 
suit  upon  the  bond ;  that  the  Issue  made  by 
the  Wwl^n  case  was  not  tried  upon  Its  mer- 
its; and  that  tbe  refusal  of  the  sheriff  to 
accept  a  second  claim  deprives  the  claimant 
of  the  right  to  establish  its  title  to  the  prop- 
erty. The  sheriff  and  certain  persons  pur- 
porting to  act  for  tbe  Southern  Pacific  Gua- 
no Company  were  made  parties  defendant 
The  prayer  of  the  petition  was  to  enjoin  the 
suit  uiKin  the  forthcoming  bond,  and  for  a 
decree  that  the  property  levied  upon  was  the 
property  of  the  Reynolds  Banking  Company. 
The  petlti<ni  was  dlsmisted  on  genial  de- 
murrer. 

[1]  1.  The  remedy  by  dalm  la  camnlattvfr 
It  is  an  expeditions  method  providfid  by  stat> 
nte  for  determining  tbe  d^t  of  Qie  plaintiff 
to  have  satisfaction  from  the  property  lev- 
ied mxm,  tbe  ownership  of  whltih  la  daimed 
by  a  stranger  to  Uie  fl.  fa.  In  claim  cases, 
where  there  Is  a  l^^al  affidavit  of  dalm  and 
also  a  legal  claim  bond,  a  forthcoming  bond 
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Is  not  neccBBaxy  to  the  hearins  of  the  claim. 
Tbe  foTthcomliig  bond  Is  a  priTilege  to  the 
daimant,  but  not  a  requisite  with  which  he 
mast  comply.  Without  it  the  property,  pend- 
ing the  litigation,  remains  in  the  possession 
of  the  sheriff ;  by  It  he  has  a  right  to  the 
possession  of  the  property  ontU  the  sala 
Bonner  t.  Uttle,  29  Ga.  538.  When  a  claim- 
ant gives  a.  forthoomlng  bond,  thereafter  be 
t4±nowledges  that  he  holds  the  property  for 
Uw  sheriff,  and  his  failure  to  deliver  the 
pRVerty  to  the  sheriff  at  the  time  and  place 
at  ale  la  a  breach  of  the  bond.  Boebnck  v. 
Thornton,  19  6a.  151.  If  the  claimant  stiU 
letsins  the  property  In  his  possession,  after 
a  dismissal  or  withdrawal  of  the  claim,  the 
sheriff  most  readvertlae  the  property.  Bat  If, 
tfter  taking  possesion  of  the  property,  the 
claimant  disposes  of  It,  the  sheriff  is  not  re- 
quired to  readvertise  the  property,  but  may 
soe  ivon  the  b<md  as  for  a  condition  broken. 
AyooGk  T.  Austin,  87  Oa.  SOO,  IS  S.  B.  582. 
The  daimant,  after  dLqMMdng  of  the  jtrop- 
etty,  la  not  entitled  to  file  a  second  claim 
thento,  upon  the  original  claim  being  with- 
drawn or  dlsmlaaed  (Oatts  t.  Wllklns,  110 
Qa.  suit  86  8.  B.  346) ;  and  In  a  snit  upon 
Qie  forthCMDing  b(md  It  Is  no  deCwse  that, 
because  the  property  was  not  leadvertiaed 
for  sale,  he  had  no  opportunity  of  renewing 
his  claim. 

Ai  was  very  pertinently  said  by  Bleckley, 
a  J.,  in  Anderson  ▼.  Banks,  02  Oa.  121,  122, 
18  a  B.  S81:  **If  It  be  said  that  be  had  no 
opportnnlty  of  renewing  because  the  property 
was  not  readvertised  for  sale,  the  answer  is 
that  it  did  not  have  to  be  xeadverdaed,  for  it 
was  dlOMMed  of  either  tuy  the  claimant  or 
Us  sorety,  so  that  they  eonld  not  produce  It 
AdrertlsUig  It  would  be  a  useless  ceremony 
and  needlessly  expenslTe,  if  the  proposed  sale 
woold  be  impossible  in  consequence  of  Qie 
prop^y  baring  been  pot  out  of  reach  and 
beyond  the  control  of  the  makers  of  the  bond. 
Had  it  been  desired  to  Interpose  a  second 
claim,  the  property  shonld  have  been  kept 
wiSet  ibelr  control  until  they  had  so  don& 
It  Is  not  allowable  for  a  claimant  to  defeat 
a  sale  by  Interposing  a  dalm  and  then  ap- 
propriate tlie  property  to  bis  own  nse,  or 
suffer  It  to  be  appropriated  by  his  surety  on 
the  claim  bond,  and  thm  contest,  not  in  the 
dalm  case — the  very  case  appointed  by  law 
for  the  purpose — but  In  a  suit  on  the  bond, 
the  rl|^t  of  the  plaintiff  In  execution  to  sell 
the  property.  To  allow  this  would  be  to 
overlook  and  disregard  the  object  of  the  claim 
laws,  that  object  b^ng  to  facilitate  the  trial 
of  the  rights  of  property  seized  under  ex- 
ccatloD,  by  a  sort  of  intervention  on  the  part 
of  strangers  to  the  execution,  instead  of  leav- 
ing them  to  assert  their  rights  In  some  sep- 
arate and  Independent  action.  If  claims  are 
Dsed  nwely  to  get  or  retain  possession  of 
vnvvtf,  and  not  for  the  trial  of  rights  to 
It,  th^  oease  to  be  substitutes  for  other  ac- 


tions, and  only  give  ground  or  occasion  fbr 
some  other  action,  which  Is  the  very  thing 
the  claim  laws  are  designed  to  prevent  It 
would  be  a  perversion  of  these  laws  not  to 
hold  the  claimant  and  his  surety  estopped 
by  dlsmlsslug  the  claim;  the  present  action 
being  for  a  breach  of  a  bond  to  produce  the 
property,  and  the  question  of  breach  not  In 
any  way  Involving  the  title  but  only  the 
forthcoming  of  the  property  at  the  time  and 
place  of  sale." 

It  follows  from  these  deddons  that  the 
claimants  had  no  right  In  an  equitable  peti- 
tion to  set  up  their  title  to  the  property  lev- 
ied upon,  after  having  elected  to  try  that  ti- 
tle by  the  remedy  of  claim.  It  may  be  said 
that  the  claimants  are  precluded  from  ever 
contesting  with  their  adversary  the  title  to 
the  property  as  b^g  subject  to  the  fl.  fa. 
To  this  we  reply  that  they  should  have  left 
the  property  in  the  possession  of  the  sheriff, 
or,  if  they  took  possession  of  it  under  a  forth- 
coming bond,  they  should  have  retained  the 
property  until  the  final  dlspocdtlon  of  the 
claim  case  They  were  allowed  by -the  stat- 
ute, U  the  property  was  in  their  possession, 
or  in  tbe  pMsesslon  of  the  sheriff,  to  have 
filed  a  second  claim  after  the  dismissal  or 
withdrawal  of  a  first  claim.  Their  inabil- 
ity to  file  a  second  claim,  or  contest  with  the 
plaintiff  in  fi.  fa.  the  title  to  the  property, 
comes,  not  from  any  defect  In  the  law,  but 
from  a  failure  on  tJirir  part  to  observe  the 
law,  in  that  they  appropriated  the  property 
to  thdr  own  use  befbre  the  litigation  was 
ended. 

[2]  2.  The  defense  that  the  plaintiffs  in  the 
Judgment  were  adjudicated  bankrupts,  and 
their  property  administered  in  the  bankrupt 
court;  or  that  there  are  no  parties  plaintiff 
for  whom  the  sheriff  could  recover  for  their 
nse^  even  if  a  good  defense  (and  as  to  tliat 
we  express  no  opinion),  could  be  set  up  in 
the  suit  on  the  bond ;  and  there  Is  no  rea- 
son for  the  intervention  of  equity  to  enjoin 
that  snlt    McCall  t.  Fry,  120  Ga.  661,  48 

s.  a  200l  X 

Judgmoit  affirmed.  All  tbe  Justlcei  ««• 
cur. 


HBTWABD-WILLIAMS  CO.  T.  McCALL. 
(Supreme  Court  of  Georgia.   Aug.  18,  1018.) 

(SplUtmt  by  th9  Oomrt.) 
Dbds  (S  12e*)-TBi7BTe  (H  21,  124*)'Vai:jd- 

ITT— OoNSTBUCTZOn  OT  DSED— BSTATl!  OON- 
VXTKD— DeSCSNT  AND  DiSTftlBUTION. 

A  grantor  conveyed  land  to  F.,  "tmetee 
for  her  children."  The  deed  costained  a  cove- 
nant denying  to  the  trustee  tbe  power  to  sell 
or  incumber  the  property,  and  declaring  tliat 
the  land  shall  not  be  subject  for  any  liabili- 
ties  of  the  trustee  or  her  snccessors,  either  in 
her  or  their  iudMdual  or  trust  capacity.  Pow- 
er was  given  to  the  tmstee  to  use  tlie  land  for 
the  ordinary  purposes  of  farming.  It  was  far- 
ther provided:  *^And  should  the  said  [F.],  tms- 
tee as  af  oressid,  have  no  children  Uvrng  at  the 
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time  of  her  death,  then  she  'may,  of  ber  own 
will  and  ckdce,  give  sncb  land  and  premisea  to 
such  person  or  penona  as  sh«  mar  d«dre." 
The  deed  forther  redted  that  the  grantor  and 
the  trustee  (who  was  his  dangbter)  agreed 
that  the  land  was  to  be  accounted  for  as  an 
advancement  to  the  daughter  in  the  final  dis- 
tribution of  tlie  grantor's  estate.  At  tlie  time 
of  the  execution  of  the  deed  F.  had  no  chil- 
dren, but  subsequently  a  chlid  was  bora  unto 
her,  who  snrriTed  her.  F.  died,  leaving  a  hus- 
band and  tbe  child.  Bold,  that  F.  left  no  inher- 
itable estate  in  the  land  which  descended  to  her 
husband  as  heir,  but  that  her  aurrlTing  child 
under  tbe  deed  took  a  fee-simi^e  estate  in  the 
land  on  the  death  of  liig  mother. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  11  361.  860-866,  416-480.  434,  435:  Dec. 
Dig.  I  129;*  Trusts,  Cent  Dig.  »  29,  SO,  167; 
Dec  big.  K  21,  124.*] 

Error  from  Saperlor  Coart,  Chatham  Goon- 
ty;  W.  O.  Charlton,  Judge. 

Action  by  H.  F.  McCall,  by  next  friend, 
against  the  Heyward-Wllllams  Company. 
Judgment  tor  plaintiff  and  defoidant  bttaga 
error.  Affirmed. 

W.  B.  Hewlett  of  BavRnnab,  for  plaintiff 
in  error.  B.  K.  Orerstreet,  of  Sylvania,  and 
F.  T.  Baiu^,  of  Savannah,  tor  defendant  In 
<rror, 

EVANS,  P.  J.  This  case  comes  to  ns  on 
exception  to  the  grant  of  an  interlocutory 
Injunction,  the  propriety  and  correctnesa  of 
which  depends  upon  the  oonstmctlon  of  the 
deed  from  B.  F.  Beard  to  Frances  A.  McCall, 
trustee,  which  is  in  terms  as  follows  "State 
of  Georgia,  Screven  County.  This  indentore, 
made  and  entered  into  this  26th  day  of  April, 
1802,  between  B.  F.  Beard,  of  the  county 
aforesaid,  and  state  aforesaid,  of  the  first 
part,  and  Frances  A.  HcCall,  trustee  for  her 
children,  of  tbe  same  place,  of  the  second 
I)art  wltnesseth:  That  the  said  B.  F.  Beard, 
for  and  in  consideration  of  the  natural  love 
and  affection  which  be  has  for  bis  daughter, 
the  said  Frances  A.  McCall,  trustee  as  afore- 
said, has  given,  granted,  and  delivered,  and 
by  tiiese  presents  does  ^ve,  grant,  and  de- 
liver, unto  the  said  Frances  A.  McCall,  trus- 
tee as  aforesaid,  and  to  ber  successors  in  the 
trust  [a  described  tract  of  land],  to  have  and 
to  hold  the  said  tract  of  land  and  premises 
unto  the  said  Frances  A.  McCall,  trustee  as 
aforesaid,  and  to  her  successors  in  the  trust, 
for  tbe  sole  and  separate  use,  benefit,  and 
behoof  of  the  aforesaid  t)eneficiarles  of  said 
trust,  forever.  But  said  trustee  shall  not 
have  the  right,  power,  or  authority  to  sell 
or  dispose  of  sold  lands  or  premises  in  any 
manner,  or  to  mortgage,  pawn,  or  pledge  the 
same  In  any  aianner;  nor  shall  said  land  be 
subject  or  liable  to  or  for  the  debts,  con- 
tracts, or  liabilities  of  said  trustee  or  any 
successors  in  the  trust,  either  In  her  or  their 
Individual  or  trust  capacity;  but  said  land 
shall  forever  remain  exempt  from  any  and 
all  such  obllgatlona.  Sucb  trustee,  however, 
■shHl]  have  full  right,  liberty,  and  power  to 


nse  laid  land  for  tiie  ordinary  porpoaes  of 
farming,  either  by  planting  It  beraeU  or  by 
renting  or  leasing  it  from  year  to  year  to 

other  persons  for  the  same  porpoaes.  And 
should  the  said  Frances  A.  McOill,  trustee 
as  aforesaid,  have  no  diUdren  Uvlnig  at  tbe 
time  of  h«r  deatb,  tben  she  may,  of  hex  vwn 
will  and  choice^  glre  said  land  and  premlaes 
to  such  person  or  pwBona  aa  sbe  may  de> 
sire.  It  is  also  agreed  between  tiM  partleB 
of  tbe  first  and  second  parts  that  tbe  afore- 
said lands  and  prunlses  dull  be  and  tbe  same 
are  tao^  conaldered  as  constltntinc  a  part 
of  the  said  Frances  A.  McCall  sbsre  In  tbe 
estate  of  the  said  B.  F.  Beard,  at  the  final 
distribution  of  said  estate^  so  that  each  ebild 
shall  receive  an  egiul  diare;  It  Is  ftirtber 
agreed  that  tbe  sdioolboose  on  said  land, 
toeetber  with  one  aore  of  land  Immediately 
around  said  hons^  sbaU  be  and  tbe  same  Is 
hereby  set  mart  tor  sncfa  purposes,  so  Umg 
as  it  shall  be  used  tw  teaching  white  chil- 
dren ;  otberwise^  to  revert  to  tbe  said  BVan- 
ces  A.  McCall,  trustee  as  aforesaid.  And. 
lastly,  Ibe  said  B.  F.  Beard  does  herein  war- 
rant tbe  said  tract  <a  land  and  HKemlses  onto 
the  said  Francea  A.  McCall,  trustee  as  afore- 
said, and  to  her  successors  In  the  troat, 
against  himself,  his  heirs,  ececntors^  sdmin- 
istrators,  and  assigns,  and  against  all  persons 
whomsoever."  it  was  admitted  that  Frances 
A.  McCall  had  no  children  at  the  date  of  tbe 
execution  and  delivery  of  the  deed,  but  that 
stihsequently  there  was  bom  unto  her  a  child, 
Harry  F.  McCalL  She  died  In  1897,  leaving 
as  her  sole  h^rs  at  law  her  son,  Harry  F, 
McCall.  and  her  hasband.  B.  C.  McCalL 

The  Insistence  of  the  plaintlfr  in  error  is 
that,  because  there  was  no  cliild  of  Frances 
A.  McCaU  in  esse  at  the  time  of  the  d^very 
of  tile  deed,  sbe  took  a  fee-slmple  estate,  and 
that  her  after-bom  child  took  nothing  onder 
the  deed.  This  is  said  to  result  from  the 
appucatlon  of  tbe  mle  in  Wild's  Case,  recog- 
nized as  a  rule  of  construction  by  tbe  courts 
of  this  state  .The  doctrine  of  Wild's  Case, 
as  stated  by  Downs,  a  J.,  In  Ball  &  Beatty, 
450,  is  as  follows:  "Where  the  devise  la  in 
terms  Immediate,  and  so  Intended  by  the  tes- 
tator, and  the  description  of  the  persons  to 
take  Is  general,  then  none  that  do  not  fall 
within  the  description  at  the  time  of  the  tes- 
tator's death  can  take:  therefore  the  after- 
bom  must  be  excluded.  Bat  where  the  enjoy- 
ment of  tbe  thing  devised  Is,  by  the  testator's 
expressed  Intent,  not  to  be  Immediate  by 
those  among  whom  it  Is  finally  to  be  divided, 
but  Is  postponed  to  a  particular  period,  or 
until  a  lurtlcular  event  shall  happen,  th^ 
those  who  answer  the  general  description  at 
that  period,  or  when  the  event  happens  on 
wtiich  the  distribution  Is  to  be  made,  are  enti- 
tled to  take."  The  rule  in  Wild's  Case  is 
wholly  inapplicable  to  the  case  sub  judlce. 
If  a  present  estate  bad  been  conveyed  to 
Frances  A.  McCall  and  her  children,  she  hav- 
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luff  no  ddldxen  In  on  at  ttie  ttnu.  a  foe-' 
dmple  title  would  liave  lAned  to  bar.  Balrd 
T.  BrooKlii,  86Oa.709, 12aa.981.12Ii.B. 

A.  IBT;  HoIUb  t.  Lawton,  107  Ga.  102.  82  & 

B.  846,  78  Am.  St  114. 

But  the  Krantor  did  not  eonvey  tKe  land 
to  Us  dangbter  IndiTldnaUr.  nw  did  he  mani- 
teat  any  Intention  to  convey  a  present  estate 
to  her  and  ber  t^dren.  At  the  time  of  Qie 
execution  of  the  deed  the  daughter  had  no 
chlldr^  and  the  grantor  waa  well  aware  of 
this  fact  At  the  same  time  tite  grantor's 
deed  ahowB  that  he  aitpredated  the  possibil- 
ity, pr  evoi  probablll^,  that  die  might  snbee- 
quently  have  children,  and  reflects  bis  Inten- 
tion to  make  her  after-bom  children  the  bene- 
ficiaries of  his  bounty,  In  the  event  they 
snrrlved  their  mother.  To  effectnate  this 
intent  be  conreyed  the  property  to  bis  daugh- 
ter In  trnsC,  and  carefully  defined  the  nature 
and  limitations  of  the  tmst  The  legal  estate 
was  conveyed  to  Frances  A.  McCall,  not  in- 
dlTldnally,  but  to  her  as  trustee,  for  the  pur- 
IMJse  of  executing  a  specific  trust  The  trust 
declared  was  that  the  trustee  was  to  use  the 
land  for  the  ordinary  purposes  of  farming, 
either  by  planting  it  herself  or  by  renting  or 
leasing  it  from  year  to  year  to  other  persons 
for  the  same  purpose.  Whether  the  grantor 
intended  that  the  trustee  should  have  the 
annual  profits  of  the  land,  or  accumulate  and 
hold  the  same  for  the  benefit  of  children  sur- 
viving her,  is  not  a  question  in  the  present 
case.  But  it  is  clear  tbat  the  grantor's  In- 
tent was  to '  place  the  title  to  the  land  In 
Frances  A.  McGall,  to  hold  the  same  In  trust 
for  the  benefit  of  her  children  living  at  her 
death.  In  the  event  of  the  daughter's  death 
without  surviving  children,  and  only  in  that 
event,  she  Is  given  the  power  to  dispose  of 
the  land.  Upon  her  death  leaving  a  surviving 
child,  such  child  was  the  cestui  que  trust, 
and  became  vested  with  the  title  to  the  land. 

The  point  is  made  that  inasmuch  as  no  ces- 
tuis  que  trust  were  In  existence  at  the  time 
the  deed  was  executed,  and  It  could  not  be 
known  during  the  life  of  the  daughter  who 
they  mU^t  be,  and  that  as  she  was  to  have 
the  use  of  the  land  during  her  llf^  she  must 
be  considered  as  having  an  interest  In  the 
land  incompatible  with  a  mere  trusteeship, 
and  tbat  therefore  she  took  all  of  the  estate 
in  fee.  An  Important  demrat  in  the  premise 
tor  this  deduction  Is  that  the  daughter  was 
given  the  Income  ot  tbo  estate  during  ber 
Ufe.  In  the  decision  of  this  case  It  is  not 
essential  to  determine  whether  the  power 
gtrea  to  the  trustee  to  use  the  land  as  a 
fiazm  conveyed  to  ber  the  right  to  appropri- 
ate the  Income  to  her  individual  use,  or 
whether  this  power  was  Inteoded  as  a  means 
of  aecunnilatlng  a  fond  to  be  held  her  In 
tmst  for  Budi  of  her  children  as  survived 
bar.  In  testing  the  correctnen  of  the  prop- 
ortion that  the  daughter  took  a  fM  In  the 
land,  we  may  -admit,  for  the  sake  of  the  ar- 
gumoi^  that  Qie  deed  conveyed  to  the  daugh; 


ter  th«  Income  of  the  lanS  daring  her  life. 
■Bvtti  with  this  admission,  we  cannot  agree 
with  counsel  for  plaintiff  In  error  that  the 
daui^tw  took  a  fee  In  the  whole  estate. 
Such  a  rasnlt  cannot  oome  from  the  statute 
of  uses,  for  the  reason  that  there  was  no 
cestui  que  trust  In  being  when  the  deed  was 
executed,  and  by  tba  terms  of  the'deed  It  Is 
dear  that  'Uie  title  to  the  land  was  conveyed 
to  the  daughter  in  tmst  for  audi  Children  as 
might  survive  ber.  Possesslbn  and  use  of 
the  land  was  given  to  the  daughter  as  trus- 
tee, In  order  to  ^ectnally  administer  the 
trust  If  It  be  conceded  that  this  virtually 
created  a  Ufo  estate  In  the  daughter,  then 
her  snrvivlng  ddldren  would  take  by  way 
of  remainder.  On  the  other  hand,  If  the 
grant  of  the  possession  and  use  of  the  land 
be  construed  as  a  part  of  the  trust  created 
for  such  children  as  may  survive  the  daugh- 
ter, and  that  the  grant  Is  to  the  daughter  in 
truBt  for  accumulation  for  such  of  her  chil- 
dren as  may  survive  her,  such  a  trust  has 
been  held  to  be  good.  1  Perry  on  Trusts,  S 
66;  Salem  Capital  Flour  Mills  Co.  v.  Stay- 
ton  Water  Ditch  &  Canal  Co.  (C.  C.)  38  Fed. 
146;  Levin  on  Trusts  (12th.  Ed.)  95. 

It  is  no  objection  to  the  validity  of  the 
trust  created  by  such  deed  that  the  cestois 
que  trust  cannot  be  definitely  known  until 
the  death  of  the  daughter.  It  Is  sufficient  if 
they  come  into  being  during  the  life  of  the 
trustee  and  be  distinguished  at  ber  death. 
"It  Is  certainly  not  necessary  to  the  creation 
of  a  trust  estete/'  says  Kennedy,  J.,  In  Ash- 
nrst  V.  Given,  6  Watts  ft  S.  (Pa.)  323,  328, 
"that  a  cestui  que  use  in  being  should  be 
named,  nor  is  it  requisite  that  the  cestui  que 
use  should  be  known  as  such  before  the  death 
of  the  trustee  for  life.  It  Is  sufficient  If  the 
person  designated  as  the  cestui  que  use  be 
In  existence,  and  can  be  distinguished  at  the 
death  of  the  trustee."  In  all  essential  re- 
spects the  trust  In  that  case  was  similar  to 
that  declared  by  the  grantor  in  the  deed  we 
are  construing. 

In  Hollis  V.  Lawton,  supra,  the  conveyance 
was  to  a  trustee  for  "hla  wife  and  the  chil- 
dren issue  of  their  marriage."  There  were 
children  In  life  at  the  time  of  the  execution 
of  the  deed,  and  others  were  bom  there- 
after. It  was  said  tbat  the  vital  question  in 
the  case  was  whether  the  trust  included  only 
children  that  were  in  life  when  the  deed 
was  executed,  or  whether  It  also  Included 
after-born  children.  The  court  construed  the 
deed  to  Include  only  children  In  esse,  as  tbat 
was  the  Intent  of  the  grantor  expressed  In 
the  deed,  and  stated  the  rule  of  conEriructimi 
as  follows:  "Tbo  mle^  tiien,  governing  the 
construction  of  such  words  In  a  deed  or 
will,  is  that  the  Intention  of  the  maker  of  the 
instrument  will  be  construed  to  refer  only  to 
such  persons  as  are  in  life,  unless  there  are 
some  words  or  expressions  in  the  Instrument 
indicating  a  contrary  Intention,  and  showing 
that  the  maker  also  had  In  mind  a  certain 
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person,  or  claaa  cf  TfenoDO,  that  might  there- 
after be  bom."  Keeping  In  mind  this  rule 
of  constmctlon,  we  are  clear  that  the  gran- 
tor's Intention  was  to  create  a  tmst  for  ben- 
eficiaries who  should  come  Into  being,  and 
who  were  ascertainable  at  the  death  of  the 
trustee. 

In  Davis  t.  Holllngsworth,  113  Ga.  210,  38 
S.  E.  827,  84  Am.  St  Bep.  233.  a  deed  was 
made  by  a  father  to  a  married  dani^ter  "and 
her  children  or  child,  should  any  be  born  to 
her"  (she  having  no  child  at  that  time).  In 
holding  that  after-bom  children  would  not 
take  under  that  deed,  Lewis,  J.,  after  review- 
ing the  authorities,  was  of  the  opinion  that 
It  would  have  been  otherwise,  liad  the  con- 
veyance been  made  to  a  tnustee  for  after- 
bom  children. 

The  deed  as  a  whole  clearly  indicates  the 
grantor's  intention  to  convey  the  land  to  bis 
daughter  in  trust  for  such  children  as  should 
survive  her;  and  it  is  permissible  to  create 
a  trust  for  a  cestui  que  tmst  who  is  not  In 
existence  at  the  time  the  trust  is  created,  but 
who  can  come  into  being  and  be  distinguish- 
ed at  the  death  of  the  traatee.  Applying 
this  principle,  we  hold  that  upon  Frances  A. 
McGall  dying,  with  a  child  surviving,  her 
husband  acquired  no  interest  In  tbe  land  as 
her  heir  at  law. 

Judgment  affirmed.  All  the  Justices  eon- 
cur. 


SOUmBBN  BELL  TELEPHONE  ft  TBLD- 

GRAFH  CO.  T.  GLAWSON  «t  al. 
(Supreme  Court  of  Georgia.   Aug.  13,  1018.) 

(SyHalmt  by  «fto  Court.) 

1.  Appeal  and  BIbbob  (8  1097*)— Skcoud  Ap- 
peal—Law  OF  THE  Case. 

Where  a  petition  baa  been  diamissed  in 
the  trial  court  upon  general  demurrer,  and  that 
judgment  has  been  reviewed  by  the  Court  of 
Appeals,  and  reversed  in  a  decision  holding 
that  the  petition  sets  forth  a  cause  of  action, 
and,  sobBeqaently  to  the  renditioD  of  such  de- 
dsion  by  the  Court  of  Appeals,  the  Supreme 
Court  renders  a  decision  in  another  case,  the 
effect  of  which  Is  to  show  that  tbe  decision  of 
the  Court  of  Appeals  is  erroneous,  and,  after 
the  rendition  of  aach  decision  by  the  Supreme 
Court,  tbe  case  first  mentioned  again  comes 
before  the  Court  of  Appeals  upon  writ  of  er- 
ror, assigning  error  upon  the  Judgment  over- 
rolmg  a  motion  for  new  trial  filed  by  the  de- 
fenduit,  the  Court  of  Appeals,  upon  a  con- 
sideration of  the  second  writ  of  error,  is  bound 
by  its  own  decision  in  tbe  former  case,  and 
should  not  in  that  case  follow  and  apply  the 
contraiT  deeirion  of  the  Snpreme  Conrtt  though 
it  should  do  so  tn  other  casu. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  If  435&-4868,  4^;  Dec 
Dig.  S  1097.*] 

2.  ConSTB  (i  90*)— BSTEBBAL  or  FOBHEB  DE- 
CISION. 

This  conrt  dedines  to  orerrule  the  ded- 
slons  in  Chapman  v.  Western  Union  Telegraph 

Co.,  88  Ga.  763, 15  S.  E.  901,  17  L.  R.  A?  430, 
80  Am.  St  Rep.  183,  Giddens  v.  Western  Union 
Telegraph  Co.,  lU  Ga.  824,  35  S.  E.  638.  Sei- 
fert  V.  Western  Union  Telegraph  Co.,  120  Ga. 


181,  S8  S.  B.  609, 11  L,  B.  A.  (N.  8.)  1149.  121 
Am.  St  Bep.  210,  and  Southern  Bell  Telephon* 
ft  Telegraph  Co.  t.  Beynolds.  139  Qa.  889,  77 
S.  E.  388,  and  they  should  be  foUowed  by  the 
Court  of  Appeals  as  precedents. 

[Ed.  Note.— For  other  cases,  see  Courts 
Cent  Dig.  U  SlA-821,  8S1;  Dec.  Dig.  i  SO.*] 

Action  by  J.h.  Glawson  and  others  against 
the  Southern  Bell  Telephone  ft  Tdegrapb 
Company.  Judgment  tor  plaintiffs,  and  de- 
fendant brings  error  to  the  Oonrt  of  Appeals, 
which  certlfles  certain  qaesttons  to  tlis  Su- 
preme Court  Quesdons  answered. 

The  Court  of  Appeals  certified  the  follow- 
Ing  qu^tlons: 

"Where  a  petition  Is  dismissed  in  the  trial 
court  upon  general  demurrer,  and  that  Judg- 
ment has  been  reviewed  by  the  Court  of  Ap- 
peals, and  reversed,  in  a  decision  holding 
that  the  petition  sets  forth  a  cause  of  ac- 
tion, and,  subsequently  to  the  rendition  of 
such  decision  by  the  Court  of  Appeals,  the 
Supreme  Court  renders  a  decision  In  anotliN 
cas^,  the  effect  of  which  is  to  show  that  tbe 
decision  of  the  Oonrt  of  Appeals  Is  erroneous, 
and,  after  the  rendition  of  such  decision  by 
the  Supreme  Court,  the  case  first  mentioned 
again  comes  before  the  Conrt  of  Appeals 
upon  writ  of  error,  assigning  error  upon  tbe 
Judgment  overruUi^  a  motion  for  new  trial 
filed  by  the  defendant.  Is  the  Court  of  Ap- 
peals, upon  a  consideration  of  the  second 
writ  of  error,  bound  by  Its  own  decision  In 
the  former  case^  or  should  It  follow  and  ap- 
ply the  contratr  decision  of  .the  Snpreme 
Court? 

"In  the  above-stated  case,  counsel  bare 
attacked  the  soundness  of  the  following  de- 
dslons  of  the  Supreme  Court,  and  have  asked 
that  this  court  request  the  Supreme  Court 
to  review  and  overrule  the  decisions  in  tbese 
cases:  CSiapman  v.  Western  Union  Tel^;rapb 
Co.,  88  Ga.  763  [15  S.  E.  001,  17  I*  R  A.  430, 
SO  Am.  St  Rep.  183],  Seifert  T.  Western  XSxt- 
Ion  Telegraph  Co..  129  Ga.  181  [58  S.  B.  690, 
11  L.  B.  A.  (N.  S.)  U49,  121  Am.  St  Rep. 
210],  Giddens  v.  Western  Union  Telegrapb 
Co..  Ill  Ga.  824  [35  S.  E.  638],  and  Southern 
Blell  Telephone  &  Telegraph  Co.  v.  Reynolds 
[77  S.  B.  888]  decided  Febrnarr  U,  1912." 

H.  a.  W.  Palmer,  (a  J.  Cflay,  and  SKDanl^ 
&  Black,  aU  of  Atlanta,  and  W.  P.  Wallia^ 
of  Americas,  for  plaintiff  in  error.  Robt.  Jj, 
Bemw,,  of  Maoon,  and  J.  A.  Hlzon,  of  Ameci- 
cuB,  for  d^endants  In  error. 

LUMPKIN.  J.  [1]  1.  The  flrst  qnestlon 
propounded  by  the  Court  of  Appeals  raises 
an  Interesting  question  of  practice.  It  In- 
volves what  is  commonly  called  the  doctrine 
of  "the  law  of  the  case."  This  doctrine  la  tbus 
stated  in  26  Am.  &  Eng.  Enc.  U  (2d  Ed.)  184: 
"The  doctrine  of  'the  law  of  the  case*  may 
be  stated  thus:  A  matter  decided  on  one  ap- 
peal cannot  be  re-examined  on  a  second  ap- 
peal In  tbe  same  case;  for  the  dedslon  of  an 
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app«lbita  cmat,  whether  zlght  or  wrong;  la 
a  case  before  It,  is  condualTe  upon  the  points 
piesrated  Umn^ioat  all  Oie  Bnbseqneiit  pro- 
**fHl*wgiT  In  the  case,  both  upon  the  appellate 
court  Itself  and  upon  the  trial  court  Con- 
cisely, it  la  aald  that  the  dedettm  on  appeal 
become  the  Uw  of  the  ease.*"  In  this 
court  the  rule  Is  well  settled.  In  Western 
ft  Atlantic  B.  00.  T.  Third  National  Bank  of 
Atlanta.  12B  Oa.  488.  64  S.  B.  62^  It  was 
held:  "&  dedatm  by  the  Biq^reme  Ooort  la 
controlling  upon  the  judge  of  the  trial  conzt, 
as  wdl  aa  upon  the  Supreme  Ooort  when 
the  caae  reaches  that  court  a  aeoond  tlni& 
The  principle  in  the  dedrion  may  be  reriewed 
and  oyerrnled  in  another  case  between  dif- 
ferent parties,  hot  aa  between  the  iMrUea  the 
deddon  stands  as  the  law  of  the  cas^  erai 
thongh  the  mling  has  been  dlaawroTed  tqr 
the  Supreme  Court  In  a  case  decided  before 
Oie  aeeond  appeaxancej<tf  the  case  In  that 
oonrt"  See,  also,  OUmore  t.  Johnson,  29 
Oa.  €7;  Ingram  t.  Tmateea  of  Mercer  Unl- 
venUT,  102  Oa.  226.  20  S.  BL  278,  and  cita- 
tions; Allen  T.  Schwelg^  US  Oa.  71,  SB  S. 
EL  897;  UTcLendon  t.  Macon.  Dnblln  ft 
Savannah  B.  Ob..  128  Oa.  268,  61  S.  SL  317. 

Sad  the  dedalon  on  the  demurrer  been 
rendoed  hrae.  It  would  stand  as  the  law  of 
the  caa^  although  a  different  roUng  might 
have  beea  made  in  regard  to  the  iHinclple 
involved  before  the  case  reached  this  court 
for  the  seomd  tlma  Does  it  alter  the  role 
that  the  decision  on  the  demurrer  was  made 
by  the  Oourt  of  Appeals,  and  that  the  case 
la  In  that  court  for  the  second  time?  We 
think  not  It  was  argued  that,  as  the  Con- 
stitution dedares  that  "the  dedalona  of  the 
Supreme  Oourt  shall  Und  the  Oourt  of  Ap- 
peals aa  precedaita,"  this  aboilahed  the  "law 
of  the  caae^  rule  under  drcomstances  like 
those  iDTidTed  In  the  question  now  under  con- 
Bideratton,  and  that  the  Oourt  of  jl^tpeals 
utts  bound  to  follow  the  later  decision  ct  this 
court  era  the  same  principle  In  a  different 
cas^  Instead  of  its  own  former  decision  In 
the  same  caae.  To  this  contention  there  are 
two  replies:  The  first  Is  that  in  the  falUbU- 
ity  and  imp^fdctlon  wbl^  inheres  In  all 
human  inatltntioni^  lawyers,  and  even  judges, 
Bometimea  honestly  differ  aa  to  the  applica- 
tion of  a  precedent  Tlie  Oonrt  of  Appeals 
la  a  oourt  of  last  resort  aa  to  the  cases  with- 
in its  jurladlctton  (omitting  reference  to  con- 
stltntional  questtona  and  cerUfled  questions). 
Its  dedslons,  within  its  jurisdiction,  are 
final  They  cannot  be  treated  as  nullities. 
If  by  any  chance  ttie  judgment  in  a  partic- 
ular cue  should  be  erroneous.  It  would  still 
be  binding.   Saffiold  r.  Mangum,  189  Oa.  119, 

76  S.  a  8B8;  Buck  t.  Duval.  189  Oa.  699, 

77  8.  E!.  809.  Any  other  rule  would  create 
utter  confusion.  It  is  the  duty  of  Uko  supe- 
rior courts  to  follow  the  decisions  of  the 
Supreme  Oourt  as  precedents.  Suppose  a  su- 
perior court  should  make  errors  in  the  effort 
to  do  eo^  but  no  exception  should  be  taken 
to  the  judgment  it  could  not  be  disregarded 


as  void.  There  must  be  somewhere  an  end 
of  controversy,  and  that  necessity  is  what 
Chief  ffustlce  Bleckley  doubtless  had  in 
mind  when  In  hla  opinion  In  Broome  v.  DavlSr 
87  Oa.  684,  18  S.  IL  7tt,  he  humorously  re- 
ferred to  "the  flalUblUty  which  is  inherent 
In  all  courts  except  those  of  last  resort" 

Again,  the  declaration  that  the  decisions 
of  the  Supreme  Oourt  shall  be  binding  on 
the  Oourt  of  i^peals  as  precedents  Is  only 
a  part  of  a  paragraph  of  the  Constitntion. 
The  same  paragraiA  also  detdarea  that  the 
laws  rdatlng  to  the  Sopreme  Court  aa  to 
practtoe  and  procedure^  and  in  all  other  re- 
spects,  except  as  otherwise  provided  by  the 
Omatltntlon,  ahall  apply  to  the  Oonrt  ot  Ap- 
peala  until  otherwlae  provided  19^  law.  OivU 
Oode  1910,  I  6B06.  While  we  cannot  agree 
with  connad  fw  the  dtfendant  in  error  that, 
relative  to  the  Oourt  of  ijweala,  this  pro- 
vldon  erystalUzes  into  an  lUwolute  rule  of 
constitutional  law  every  rule  of  practice 
of  the  Supreme  Omut,  and  that,  as  to  the 
Oonrt  ot  Appeala,  it  can  only  be  dianged  by 
the  L^Aslature,  althon^  the  Supreme  Oourt 
may  change  the  role  for  itself,  yet  it  does 
analogixe  the  practice  In  that  court  to  the 
practice  in  this.  And.  as  we  have  seen,  what 
la  known  as  the  docmne  of  "the  law  ot  the 
case.**  arising  from  a  declidon  thorein.  la  a 
settled  rule  in  this  court 

Oounsel  fbr  the  plaintiff  in  erm  relied 
stnmgly  on  the  decision  in  Messenger  v.  An- 
derson, 226  n.  8.  436,  82  Sup.  Ot  730.  66  L. 
Ed.  11S2.  But  the  statnnent  thwe  made,  that 
the  phrase  "the  law  of  the  case"  expresses 
the  practice  the  conrta  generally  to  re- 
fuse to  open  what  has  been  decided,  rather 
than  a  limit  on  their  powor,  does  not  alter 
the  fact  that  In  courts  of  last  resort  the  rule 
Is  generally  followed.  We  need  not  dlstln- 
gulah  between  the  propriety  of  the  federal 
Oonrt  at  Appeals  following  a  ctmstructton 
of  a  will  by  the  hl^eet  court  In  the  state 
where  it  wu  executed  and  a  court  of  laat 
resort  following  ite  deddon  in  tb»  aame  case. 
IlllnolB  V.  Illinois  Central  B.  Co.,  184  U.  S. 
77,  22  Sup.  Ot  800.  46  U  Dd.  440;  United 
States  -V.  Camou,  184  U.  8.  672,  674,  22  Sup. 
Ct  606,  46  t<.  Ed.  604;  Oreat  Western  Tele- 
graph Oo.  V.  Bnmham,  1^  U.  S.  843,  844, 16 
Sup.  Ot  860,  40  Ii.  Ed.  991. 

To  tbe  first  question  propounded  we  ac- 
cordingly answ»  that  tlie  formw  decision  of 
the  Court  of  Appeals  has  settled  the  law  of 
the  case  to  the  extent  to  which  the  decision 
went ;  and  It  should  be  followed  in  this  cas^ 
though  in  others  the  subsequent  decision  of 
the  Supreme  Oonrt  should  be  followed. 

[2]  2.  The  next  queatlon  is  blether  we 
will  review  and  reverse  the  dedslons  In  CSiap- 
man  v.  Western  Union  Telegraph  Co.,  88  Qa. 
768.  16  S.  E.  901.  17  U  B.  A.  430.  SO  Am.  St 
Bep.  188.  Olddens  v.  Western  Union  Tele- 
graph Co.,  Ill  Oa.  824,  85  S.  B.  638,  Selfert 
V.  Western  Union  Telegraph  Co.,  129  Oa.  181, 
68  S.  Bl  699. 11  L.  B.  A.  (N.  S.)  1149.  121  Am. 
1 8t  Bap.  210,  and  Southern  <Bbll  Telephone 
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Oo.  T.  Reynoias,  1B8  Oa.  886,  T7  S.  H  86& 
Aa  to  tbe  first  two  cases  we  are  unanlmoualj 
of  Qie  opinion  that  tbe  dedslons  were  rtgbt 
■and  staonld  stand.  As  to  tbe  bist  two  ded- 
alOQB,  wUcb  were  concurred  In  by  the  entire 
bench,  our  statute  requires  tbe  concurrence 
of  all  of  Oie  Jnsticea  to  raTBCse  them.  ClVil 
Code  1910,  i  eSiVl.  The  entire  b&txHi  does 
not  concur  In  so  doing,  and  Oisy  must  remain 
■of  force. 

It  may  be  added  that  there  are  a  number 
of  authorities  adverae  to  tbe  dedaions  last 
dted,  but  the  ruling  does  not  stand  unsup- 
ported. Lebanon,  Ixmlsrllle,  etc,  TeL  Oo.  t. 
Lanham  Lumber  Co.,  131  Ey.  718,  116  B.  W. 
824,  21  L.  R.  A.  (N.  8.)  116, 18  Aon.  Gas.  1066; 
Evans  T.  Gomberland  Telephone  ft  Telegraph 
Co.,  136  Ky.  66,  121  S.  W.  9S9,  136  Am.  St 
Rep.  444;  Soathwestem  Telegraph  ft  Tele- 
phone Co.  T.  Solonun,  54  Tex.  Glv.  App. 
90^  117  S.  W.  214;  Yolquardsen  r.  Iowa 
Telephone  Co,,  148  Iowa,  77,  126  N.  W.  928. 
28  L.  B.  A.  (N.  S.)  654;  Robinson  t.  City  of 
BransTlUe,  87  Tnd.  884, 44  Am.  Rep.  77a  All 
the  Jnstleee  concur. 


GROSS  T.  OLOBB  ft  RUTGERS  FIRE  INS. 
CO. 

(Sapreme  Court  of  Qeorgia.    Aug.  14,  1918.) 
(tiyUahut  bv  ^  Court.) 

X  IRSVBAITOE  tt  622*)— AOnON  OM  POUOT— 

Tun  roB  BBiNOiHa  Sun. 

Where  it  was  stipulated  in  a  policy  of  fire 
inauracce  that  no  Hoit  should  be  maintaiuBble 
tbereoQ  "unless  commenced  within  12  months 
next  after  the  fire,"  an  action  brought  after  the 
lapse  of  that  period  would  be  barred,  although 
it  purported  on  its  face  to  be  a  renewal  of  a 
previous  action,  which  was  Instltnted  in  a  dtj 
court  having  Jurisdiction  thereof,  within  the 
time  limited,  which  was  dismissed  and  snbse- 

Siently  renewed  in  the  superior  court,  after 
e  payment  of  all  costs,  within  6  months  from 
such  dismissal.  McDaniel  v.  German  American 
Insurance  Co.,  184  Qa.  189,  67  S.  B.  668,  and 
citations. 

[Bd.  Note— For  other  cases,  see  Insurance, 
Cent  Dig.  U  1640,  1644^1560;  Dec  Dig.  1 
622.*3 

2.  DisinssAi.  or  AonoH. 

There  was  no  error  In  dis missing  the  peti- 
tion on  demurrer. 

Brror  from  Superior  Court,  Bibb  County; 
W.  H.  Felton.  Judge 

Action  by  Bnmia  Gross  against  the  Globe 
ft  Butgers  Fire  Insurance  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror. Afflrmed. 

R.  D.  Feagiu  and  J.  B.  Hall,  both  of  Macon, 
for  plainticr  In  error.  Smith,  Hammond  ft 
Smith,  of  Atlanta,  and  Hardeman,  Jones, 
Park  &  Johnston,  of  Macon,  tox  defendant  in 
errof. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


AUOTTSTA  LAND  00.  T.  AUOUSTA  BY.  ft 

BLBOTBIC  CO.  et  aL 
(Supreme  Court  of  Georgia.    Aug.  14,  1913.) 

(ByUaiu*  b»  «A«  Oomrt.) 

1.  Duds  (f  94*)— GoNBiBUcrnoH— Mnou  or 
Pbeviocs  Aobbkhent. 

Where  a  written  agreement  was  entered 
into  between  two  corporations,  Triiereby  one 
was  to  execute  a  deed  to  the  other  upon  certain 
conditions,  and  subsequently  a  deed  m  fee  sim- 
ple to  the  land  referred  to  in  the  agreement 
was  executed,  redting  in  tbe  preamble  there- 
of that  whereas,  by  agreement  between  the  par- 
ties, the  grantor  agreed  to  convey  to  the  gran- 
tee certain  land  on  "certain  conditions,  which 
have  since  been  complied  with,"  but  the  ha- 
bendum clause  of  tbe  deed  contained  no  such 
conditions,  the  conditions  of  tbe  agreement 
were  merged  in  tiie  conveyance,  and  the  gran- 
tee in  the  deed  held  the  land  freed  from  the 
conditions  contained  in  the  agreement 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
J>ig.  i  266;  Dec  Dig.  |  01«] 

2.  CoBPoaAnoNs  (|  482*)  —  Authobitt  to 

COITTET— OriTCn  OF  COBPOEATZOir  —  Fbb- 

SUHFTION. 

Where  a  deed  porirarts  ou  its  face  to  con- 
vey certain  land  from  one  corporation,  as  gran- 
tor, to  another,  and  tbe  corporate  name  is  sign- 
ed to  the  deed  by  the  president  thereof,  with 
the  corporate  seal  attached,  the  presumptitHi  is 
that  the  official  or  ezecutive  officer  was  author- 
ized to  execute  the  conveyance  on  behalf  of 
the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  fS  1717,  1718,  1724.  1726- 
1735,  1737,  1743,  1762;  Dec  Dig.  |  432,*] 

8.  Debds  (&  166*)~RiQBT  or  Actiok. 

.  It  follows  that  a  petition  disclosing  the 
facts  set  out  in  the  preceding  notes,  seelung  to 
recover  the  land  on  the  ground  of  a  breach  of 
the  condition  subsequent  contained  in  the  agree- 
ment filed  by  the  grantor  against  the  holder 
of  the  land  under  the  deed,  Is  subject  to  general 
demurrer. 

[Bd.  Note.— For  other  cases,  see  Deeds, 
Cent  Dig.  II  622-626;  Dec  Dig.  i  166.*] 

Error  from  Superior  Court,  Btdimond 
County;  H.  C.  Hammond,  Judge. 

Action  by  tbe  Augusta  Land  Company 
against  tbe  Augusta  Railway  ft  Electric  Com- 
pany and  another.  Judgment  for  defendants, 
and  plaintiff  brings  error.  Affirmed. 

The  Augusta  Land  Company  brought  its 
petition  against  tbe  Augusta  Railway  ft  Elec- 
tric Company  and  the  Augusta-Aiken  Rail- 
way ft  Electric  Corporation  to  recover  10 
acres  of  land  known  as  "Lake  View  Park," 
with  mesne  profits.  No  equitable  relief  was 
prayed.  The  case  came  on  to  be  heard  be- 
fore the  court  upon  a  general  and  special  de- 
murrer to  the  petition.  The  court  below  sus- 
tained the  demurrer  generally,  and  dismissed 
the  suit  To  this  Judgment  the  plaintiff  ex- 
cepted. 

The  petition  alleges  substantially: 
The  Augnsta  Railway  ft  Electric  Company 
and  the  Augusta-Alken  Railway  ft  Electric 
Corporation  (as  the  successor  in  title  of  the 
Augusta  Railway  ft  Electric  Company)  have 
been  in  possession  of  tbe  land-  since  July  17, 
189&   Ou  June  29,  1900,  the  Augusta  Land 


•For  other  eases      same  topic  and  section  NUHBSa  In  Dw.  Dig.  *  Am.  Dig.  Key-Ho.  Ssriss  ft  Rep*r  XndexM 
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Company  extcnted  to  tlie  Augnsta  Railway  St 
Electric  Company  a  warranty  deed  conTey- 
ing  the  10  acres  in  controTersy  In  fee  slmtUe, 
without  any  condition  or  restriction.  An 
agreement  was  entered  Into  on  August  3, 
1896,  between  these  two  companies,  whereby 
the  railway  company  agreed  to  "build,  equip, 
and  operate  an  electric  line  of  street  cars 
from  its  then  terminus,  In  Harrisburg,  out 
Broad  street  to  High  street,  thence  on  High 
street  to  Greene  street,  thence  on  Oreene 
street  to  either  Milledge  street  or  Crawford 
aTenue,  at  the  Section  of  your  petitioner, 
to  Broad  street,  where  it  should  connect  with 
the  street  car  line  thus  extended;  •  *  « 
that  cars  should  be  operated  on  said  line 
<tbus  to  be  constructed)  at  intervals  not  ex- 
ceeding 30  minutes,  unless  prevented  by 
strikes,  break-downs^  or  unavoidable  acci- 
dents." It  was  agreed  between  the  parties 
tbat,  upon  completion  of  the  work  and  com- 
mencement of  the  operation  of  the  cars, 
the  ^aintlff  would  convey  Qie  10  acres  of 
land  now  In  controversy.  The  agreement 
also  provided  that  "the  conditions  in  said 
deed  shall  be  as  follows:  The  satd  tract  of 
10  aoes  shall  be  conveyed  to  the  party  of  the 
second  part  to  be  used  as  a  public  park  tor 
white  persons  only,  and  to  this  end  the  party 
o£  the  second  part  may  Improve  said  land  In 
any  manner  it  sees  fit  by  buildings,  land- 
scape gardening,  etc,  and  shall  have  full  and 
entire  control- over  the  land  and  all  Improve- 
ments. The  party  of  the  second  part  shall 
pay  all  taxes  and  assessments  of  whatever 
Und  np<m  said  pnqier^,  payable  after  the 
delivery  ot  the  deed,  and  shall  iraiain  In 
fall  control  tliereof  so  long  as  it  continues 
to  use  and  operate  the  said  line  of  cars  as 
heretofore  agreed,  or  until  It  ceases  to  use 
said  tract  for  the  pnrposes  of  a  public  park, 
in  eith^  of  wfaldi  events  said  land  shall  at 
once  revert  to  the  party  of  the  first  part,  and 
all  possession  and  control  of  the  party  of 
the  second  part  shall  cease  at  once,  except 
that  It  shall  have  the  rii^t  and  privilege  of 
ent^lng  the  sune  within  one  year  of  such 
reversion  tor  the  purpose  of  removing  any 
Imllding  which  it  may  have  erected  while  In 
possession— sndi  removals  to  be  without  In- 
jury to  the  land,  and  the  land  to  be  left  in  as 
good  condition  as  when  first  entered  by  the 
party  ot  the  second  part** 

The  deed  did  not  contain  any  of  the  condl- 
tlona,  but  was  a  warranty,  fee-simple  deed, 
without  condition.  The  deed  does  contain, 
however,  the  following  reference  to  the  agree- 
ment: "Whraeas,  1^  agreemoit  between  the 
Augusta  Land  Oompany  and  the  Aognsta 
Railway  Oompany,  dated  Angost  8,  tSSH, 
recOTded  in  the  office  of  ttie  deric  of  the 
snperlor  court  of  said  county,  in  Book  TZYY, 
folio  052,  the  Angnsta  Land  Company  agreed, 
upon  certain  condlttons,  whitdi  have  since 
been  oompUed  wiQi.  to  conv^  to  the  said 
Angnsta  Etallway  Company  certain  land  in 
said  agreonait  described;  and  whereas,  by 
deed  dated  Hareb  21,  1890,  recorded  In  said 


ofilce  in  Book  TYTY,  folio  494,  the  said 
Augusta  Railway  Company  transferred  to 
Samuel  M.  Jarvis  and  Roland  R.  Conklin  all 
its  right,  title,  and  interest  In  and  to  all  the 
property  mentioned  In  Bai# agreement;  and 
whereas,  all  the  Interest,  right,  and  title  of 
said  Samuel  M.  Jarvis  and  Roland  R.  Conk- 
lin in  and  to  all  the  ten  lots  mentioned  In 
said  agreement  were  duly  transferred  by  Sam- 
uel M.  Jarvis  and  Roland  R.  Conklin  to  D.  B. 
Dyer,  by  instrnment  dated  July  28, 1806,  and 

recorded  in  said  office  In  Book  ,  folio 

 ;  and  whereas,  to  confirm  and  carry 

out  said  agreement,  the  Augusta  Land  Com- 
pany lasned  a  deed  conveying  the  same  ten 
lots  to  D.  B.  Dyer,  dated  February  4,  1899, 
recorded  in  Book  HMMMM,  folio  84S;  and 
wbweai^  all  the  rights,  title,  and  interest  of 
Samuel  If.  Jarvis  and  Roland  R.  Conklin  in 
and  to  the  ten  aaea  of  land  mmtloned  In 
said  agreement  was  dnly  transferred  by  said 
Samuel  M.  Jarvis  and  Roland  B.  Conklin  to 
the  Augusta  Railway  &  Electric  Company  by 
instrument  dated  July  28, 1896,  and  recorded 
In  said  office  in  Book  AAAAA,  folio  SOB;  and 
whereas.  It  Is  necessary  for  the  said  Augusta 
Land  Company  to  Issue  a  deed  to  the  said 
Augusta  Railway  &  Electric  Company  to  con- 
firm and  perfect  the  title  as  aforesaid:  Now, 
therefore,  this  indenture,  made  this  29th  day 
of  June,  1900,  between  the  Augusta  Land 
Company,  a  corporation  of  said  county  and 
state,  OS  party  of  the  first  part,  and  the 
Augusta  Railway  &  Electric  Company,  of 
said  county  and  stat^  party  of  the  second 
part,"  eta 

It  is  alleged  In  the  petition  that  the  rail- 
way company  constructed  the  lines  as  agreed 
upon,  and  operated  than  until  the  spring  of 
1902,  when,  after  the  deeds  had  been  exe- 
cuted, the  railway  company  tore  up  the  rails 
and  cross-ties,  etc,  which  had  been  built  un- 
d«  the  contract  of  August  3,  1895,  and 
ceased  and  abandoned  the  operation  of  street 
cars  aloi^  the  line  of  the  streets  as  stipu- 
lated, and  no  other  railroad  tracks  have  been 
placed  or  located  on  the  streets,  and  no  cars 
have  been  operated  at  Intervals  of  30  niin^ 
utM,  or  otherwise;  that  on  May  24,  1911, 
the  Augusta  Railway  &  Electric  Company 
entered  Into  a  writtra  agreement  with  the 
Augusta-Alken  Railway  &  EUectrlc  Corpora- 
tion, whereby  it  sold  and  conveyed  to  the 
latter  company  all  of  its  railroad  property, 
and  all  of  its  other  property,  including  the 
10  acres  of  land  in  oontrov^v;  that  the 
property  was  conveyed  subject  to  all  valid 
liens,  debts,  obligations  and  liabilitiea  of  the 
Augusta  Railway  &  Electric  Company  of  ev- 
ery kind ;  that  the  tearing  up  of  the  tracks, 
and  the  ^Oscontlnuance  of  the  operation  of 
cara,  was  a  breach  of  titie  oonditloiu  subse- 
quent which  under  the  agrennent  of  1886 
wwe  to  be  Incorporated  in  the  deed,  and 
the  failure  to  do  so  vnm  a  fraud  on  the  part 
of  the  defendant  against  the  plaintiff,  and 
by  reason  of  tb»  breach  of  the  oondltianB  In 
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the  asreemoit  the  land  remted  to  the  plain- 
tiff by  the  terms  of  the  asreement 

The  grounds  of  demurrer  were  that  the 
petition  does  not  set  fortb  a  cftose  of  action, 
and  that  It  appears  on  the  fiace  of  the  pett 
Hon  and  exhibits  attadied  thereto  that  the 
defendant  and  its  predecessor  In  title  faSTS 
been  In  adverse  possession  the  land  sued 
for  under  written  evidence  of  tlUe  for  over 
7  years. 

E.  H.  Callaway,  of  Angnsta,  for  plaintiff 
In  error.    Boykln  Wright,  of  Angusta,  tor 

defendants  In  error. 

HILL,  J.  (after  stating  the  facts  as  above). 
[1]  1.  The  controJling  question  to  be  deter- 
mined is  whether  the  agreement  of  August  8, 
1895,  was  merged  in  the  deed  of  June  29, 
1900,  and  became  functus  officio  wh«i  the 
deed  was  executed,  and  the  rights  of  the  par- 
ties are  based  alone  upon  the  deed.  Mr.  Dev- 
lin, in  his  work  on  Real  Estate,  says:  '^e 
rule  applicable  to  all  contracts,  that  prior 
stipulations  are  merged  In  the  final  and  for- 
mal contract  executed  by  the  [tarties,  applies, 
of  course,  to  a  deed  based  upon  a  contract  to 
convey.  When  a  deed  Is  delivered  and  ac- 
cepted as  performance  of  a  contract  to  con- 
vey, the  contract  la  merged  In  the  deed. 
Though  the  terms  of  the  deed  may  vary  from 
those  contained  in  the  contract,  still  the  deed 
must  be  looked  to  alone  to  determine  the 
rights  of  the  parties."  2  Devlin  on  Real 
Est  S  860a.  In  the  case  of  Slocum  v.  Bracy, 
65  Minn.  252,  66  N.  W.  827,  48  Am.  St  R^. 
499,  500,  Mitchell*  J.,  said:  "No  rale  of  law 
is  better  settled  than  that,  where  a  deed  has 
been  executed  and  accepted  as  pwformance 
of  an  executory  contract  to  convey  real 
estate,  the  contract  is  functus  officio,  and  the 
ri^ts  of  tbe  parties  rest  thereafter  solely 
on  the  deed."  The  deed  of  June  29,  1900, 
purports  to  be  the  consummation  of  the 
agreonent  of  August  8,  1895,  and  to  conv^ 
fibe  absolute  utle  to  the  10  acres  of  land  in 
dispute,  and  the  only  reference  to  any  con- 
ditions of  the  agreemont  Is  to  "certain  condl- 
tions,  which  have  since  been  complied  with." 
The  deed  then  «mvQys  the  tea  single  title  to 
the  land  in  dispute^  without  r^renco  to  any 
forfeiture  or  reversion.  There  is  no  recital 
in  the  deed  tiiat  It  was  to  be  subject  to 
whatever  conditions  the  agreenwnt  provided 
should  be  incorporated  in  the  deed.  "After 
the  execution  of  the  deed,  the  grantee  can- 
not In  the  absence  of  actual  fraud,  recover 
for  any  mlsr^nesoitatlons  rating  to  fb» 
title,  not  covered  1^  the  covenants  of  the 
deed,  as  13m  deed  Is  considered  to  be  a  com- 
plete rellnqoiehmaLt  of  all  confilcttng  claims 
In  the  precediiv  contract  of  sale."  2  Devlin 
on  Real  Estate,  S  850a.  In  the  case  of  Dun- 
bar V.  Aldrlch,  79  Hiss.  698,  81  South.  S4I, 
where  a  deed  xedted  that  it  was  the  purpose 
of  the  grantor  to  give  a  life  estate  to  ttft 
grantee,  with  remainder  In  fee  to  his  chil- 
dren, but  in  tbe  granting  part  of  the  deed  a 


conveyance  is  made  to  tbe  gnftitee  and  his 
beln  In  flee  simple^  It  was  hdA  Uiat  the 
granting  part  of  the  deed  controls,  and  the 
grantee  took  an  estate  In  fise  rimple.  The 
court,  speaUi^ttuoii^Terral,  J.,  said:  "And 
especially  la  It  a  rule  of  Interpr^tion  iti 
a  deed  fliat  an  lntaitl<m  manifested  In  the 
rentals  of  a  conveyance  will  be  coi^ToUed  by 
the  terms  ot  the  granting  part  of  tbe  deed." 

Where  there  is  a  dlscr^ncy  between  the 
recitals  and  the  oporatlTB  part  of  a  deed, 
13ie  operatlTe  part^  If  clear  and  unambiguous, 
must  be  followed.  Elphlnstone  on  the  Infers 
pretation  of  Deeds.  •1S».  In  St  PhUllps 
Church  T.  Zlon  Church,  28  8.  O.  207*  the 
plaintiff  bad  a  lease  on  certain  land  for  99 
years,  perpetually  renewable,  to  be  used  for 
the  purposes  of  a  jPresbyterlan  church,  re- 
serving the  right  to  reenter  in  case  the  land 
was  used  for  any  other  purpose  whatever 
than  the  erection  of  a  Presbyterian  church. 
Tbe  lessee  assigned  the  lease  to  tbe  Glebe 
Street  Presbyterian  Church.  Afterwards  this 
corporation  contracted  to  sell  the  land  to  cer- 
tain trustees  of  the  African  Methodist  Epis- 
copal Church,  and  to  execute  a  conveyance 
thereof  on  tbe  payment  of  the  purchase 
money,  and  in  pursuance  of  which  contract 
the  trustees  were  put  into  possession.  The 
plaintiff  commenced  suit  to  recover  the  prem- 
ise or  to  enjoin  the  defendant  from  execut- 
ing a  conveyance  to  the  African  Uethodlst 
Episcopal  Church  contrary  to  the  conditions 
upon  which  the  defendants  held  the  property. 
It  was  held  that  the  lease  was  merged  Id 
the  conveyance,  and  that  the  grantees  held 
the  property  freed  from  the  conditionB  In  the 
lease.  The  court  said:  "The  recital  does 
not  qualify  the  deed  In  any  particular.  Its 
office  was  only  to  trace  tbe  history  of  the 
transaction,  and  to  describe  the  relation  of 
tbe  parties  in  regard  to  the  property  and 
to  each  other,  leading  up  to  the  grant  which 
was  absohito  In  its  terms.  Deeds  are  to  be 
taken  most  stron^y  against  the  grantors,  and 
if  the  form  of  the  conveyance  is  absolute, 
as  here,  nothing  Is  to  be  taken  as  intended 
that  la  not  plainly  expressed  in  the  deed." 

In  Collen  v.  Sivlgg,  83  CaL  66, 23  Fac.  222, 
tbo  trustees  of  a  <dty  adopted  a  resolution 
providing  tiiat  certain  lands  should  be  grant- 
ed upon  the  condition  that  tbe  lands  should 
be  occupied  and  improved  within  6  months 
ftom  the  date  of  the  certlflcate;  and  If  with* 
In  a  ywr  therefrom  Improvemoits  of  a  cer> 
tain  amount  were  not  made,  the  lands  should 
revert  to  the  elty.  The  deed  to  the  defend- 
ant's grantor  redted  a  sale  made  to  him  that 
day  on  the  condtttons  of  the  resolution,  and 
an  agreement  on  his  part  to  make  the  Im- 
provements; but  these  recitals  preceded  tbe 
granting  danse,  which  together  with  the 
habendum,  In  consideration  of  the  fun  re* 
celpt  of  the  purchase  money  by  the  city,  pur- 
ported to  vest  In  the  grantee  the  full  title 
of  tbe  city  In  fee  sim^c^  without  condition. 
It  was  held  that  the  grant  was  absolntSh  The 
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coart  aald  (83  Cal.  64,  28  Pac.  22B):  "M  U 
tine  tlia'-  in  tbe  deeds  to  Drans  wbldi  were 
made  on  tbe  day  of  the  sale,  tbere  Is  a  recital 
of  a  sale  npon  tbe  conditions  prescribed  In 
the  resolution,  and  also  of  an  agreement  bj 
Erans  to  complete  all  Improvements  required 
by  them;  bvt  the  granting  part  and  haben- 
dum of  the  deed.  In  consideratton  of  the  full 
receipt  of  the  purchase  money  by  the  dty, 
purports  to  Test  In  the  grantee  the  full  title 
of  the  dty,  in  fee  idmplo  absolute,  without 
condition  precedent  or  subsequent  To  create 
a  condition  In  a  grant,  apt  and  ap[ffoptiate 
words  must  be  am>ended  to  the  grant,  which 
€1  vl  termini  import  that  the  vesting  or  con- 
tinuance of  the  estate  is  to  depend  npon  the 
condition.  Craig  v.  Wells,  11  N.  T.  820; 
Jackson  v.  McCallen,  8  Cow.  [N.  T.]  296.  An 
estate  upon  condition  cannot  be  created  by 
deed,  except  when  the  terms  of  tbe  grant 
will  admit  of  no  other  reasonable  intwpre-, 
tatloa."  In  Webb  v.  Webb's  Heirs,  29  Ala. 
688,  606,  the  court  said:  "The  granting  clause 
determines  the  interest  intended  to  be  con- 
veyed, and  prevails  over  the  Introductory 
statement  Kershaw  t.  Boykin,  1  Brev.  [S. 
C]  301.  This  is  not  intended  to  disturb  tbe 
well-settled  rule  that  If  two  clauses  in  a 
deed  are  so  repugnant  that  they  cannot 
stand  together,  the  first  prevails  over  the 
last"  See  Dickson  v.  WUdman,  183  Fed. 
308,  106  O.  C.  A.  618. 

It  is  a  wellHB^ed  rule  of  construction 
that  a  deed  will  not  be  ocmstmed  to  create  an 
estate  npon  condition,  unless  the  language 
of  the  deed,  according  to  the  rules  of  law, 
or  iffoprto  vigors,  Imports  a  condition,  or  the 
Intent  of  the  grantor  to  make  a  conditional 
estate  Is  otherwise  clearly  and  unequivocally 
Indicated.  Thompson  v.  Bart,  133  0a.  640, 
643, 06  8.  Ri  270;  2  Devlin  on  Deeds,  S  848.  In 
NelsiMi  T.  Atlanta,  Ac,  By.  Co.,  18S  Oa.  672, 
60  S.  EL  1118,  it  was  held:  "A  railroad  com- 
pany made  to  an  ownw  of  land  lying  near 
tradu  used  by  it  a  written  propMdtlon  to 
pOTchaw  a  atrip  of  meh  land  *on  th»  ftOiow- 
Ing  terms,  covenant^  and  cmdltlons,'  setting 
ont  that  tiw  str^  was  to  be  used.  In  con* 
nectton  with  other  ivoperty.  In  a  generU 
Idan  tar  lailzoad  tomlnala,  and  agreements 
as  to  erecting  a  wall,  movlzig  a  pnblle  street, 
not  using  certain  land  tax  stated  purposes^ 
eta  It  provided:  fTha  covenants  and  agtee- 
ments  herein  stated  to  tw  lnoorp(«ated  in 
the  deed  to  said  propwty,  so  as  to  mn  with 
tibe  land  scdd.'  The  pn^iosltton  was  acc^ted 
In  writing;  lAter  tbe  purchaser  assigned 
Its  rights  to  uioQier  company,  and  the  s^r 
on  receipt  of  tbe  purchase  price  made  to  sndi 
assUcnee  a  deed.  In  which  were  Included  the 
covenants  and  agreements  of  the  contract 
Held,  that  the  contract  was  merged  into  the 
deed,  and  could  not  therefore  be  enforced 
against  tbe  original  pundiaser  as  containing 
Personal  oovenanta** 

B'rtKn  tiw  authorities,  we  conclude  that  the 
agreonent  «<  August  8, 1896^  was  merged  in 


the  deed  of  June  2^  1900,  and  became 
fnnctns  officio  wheo  the  deed  was  executed, 
and  the  rights  of  the  pariles  are  based  alone 
upon  the  deed. 

[2]  2.  But  it  is  insisted  that  Che  president 
of  the  Augusta  Land  Company  was  without 
any  corporate  authority,  or  corporate  actkm 
on  the  part  of  the  land  company,  to  execute 
the  deed.  The  petition  alleges  that  on  June 
20,  1000,  "the  then  president  of  your  peti- 
tioner, in  the  name  of  your  petitioner,  execut- 
ed to  said  Augusta  Railway  &  Electric  Com- 
pany a  deed  conv^ing  the  said  10  acres  of 
land,"  eta  A  copy  of  the  deed  itself  is  at- 
taclied  to  ttie  petition,  and  it  is  recited  In 
the  deed  that  the  party  of  the  first  part 
(Auguste  Land  Company)  "has  caused  its 
corporate  seal  to  be  affixed  hereto."  In 
Powell  on  Actions  for  Land,  pp.  273,  274.  | 
221,  the  author  says:  "Wherever  a  deed 
purports  to  have  been  executed  on  behalf  of 
a  corporation  by  an  official  or  executive 
agent  of  the  company,  and  the  corporate 
seal  is  affixed,  the  presumption  is  that  the 
official  or  executive  agent  was  authorized  to 
execute  the  conveyance  on  behalf  of  the 
corporation."  To  the  same  effect,  see  Carr 
V.  Ga.  Loan  Ac.  Co.,  108  Ga.  757  (3),  33  S.  B. 
190;  Nelson  v.  Spence,  129  Ga.  36  (S),  58 
S.  B.  697;  Taylor  v.  Hartsfleld,  134  Ga.  479, 
68  S.  B.  70.  There  was  no  effort  on  the  part 
of  the  Augusta  Lend  Company  to  repudiate 
the  act  of  its  president  in  signing  the  deed, 
so  far  as  the  record  discloses,  and  the  rule 
is  that,  If  tbe  principal  has  notice  of  an 
unauthorized  act  of  another  In  his  behalf,  he 
must  repudiate  the  act  within  a  reasonable 
time,  or  be  will  be  deemed  to  have  ratlfled 
it  Mechem  on  Agency,  S  163  et  seq. ;  31 
Cyc.  1276;  Whitley  v.  James,  121  Ga.  621, 
49  S.  B.  900.  And  the  above  rule  applies  to 
a  case  where  the  principal  is  a  corporation, 
as  well  as  to  a  case  where  the  principal  is 
an  individual.  Gold  Mining  Co.  v.  National 
Bank,  06  U.  S.  640,  24  L.  Ed.  648;  Mechem 
on  Agency,  |  IDS ;  2  Thompson  on  Corp.  (2d 
Ed.)  S  2019. 

The  plaintiff  allowed  the  defendant's  pred- 
ecessor to  construct  tracks  and  operate  cars 
through  the  property,  and  to  remain  In  pos- 
session of  the  property  in  dispute  for  a  num- 
ber of  years,  without  any  effort  to  repudiate 
the  act  of  the  plaintUTs  agent  in  executing 
the  deed,  until  tbe  conmiencement  of  this 
suit  and  received  whatever  benefits  accrued 
to  It  by  reason  of  the  building  and  operation 
of  the  car  lines  as  set  out  in  the  petition. 
The  petition  alleges  no  facta  which  would 
excuse  the  plaintiff  for  a  failure  to  bring 
suit  earlier.  There  is  no  explanation  as  to 
why  the  plalntifr  did  not  know,  or  could  not 
have  known  by  the  exerrise  of  ordinary 
care,  that  the  deed  had  been  executed.  With 
the  deed  signed  by  the  president  of  the  com- 
pany outstanding,  and  vrith  the  defendant 
company  building  a  line  of  railroad  on  and 
through  the  property  of  the  plaintiff,  It  is 
bardljr  oonctivable  that  tbe  lOalntltt  did  not 
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know  of  the  existence  of  the  deed  and  how 
It  was  ligned.  It  the  plaintiff  had  knowl- 
edge of  tbe'execntkm  of  the  deed,  and  took 
no  stepa  to  repudiate  It;  aithon^  the  de- 
fmdant  was  In  poneseloii  under  tt,  It  la 
bound  it;  If  it  had  no  knowledge  of  the 
execution  of  It  at  the  tinier  but  alnce  its 
exeentlon  It  haa  1^  Its  acta  ratified  the  ex»> 
cntlon  of  the  deed,  it  la  twnnd  by  ita  terma. 
The  deed  was  abaolute  on  its  fac^  and  no 
condlUotts  In  the  agreement  were  incorporat- 
ed In  the  deed;  and  this  being  tme,  there 
conld  be  no  rlfl^t  of  rererter  in  a  ease  of 
this  kind.  Whatever  eondltiona  were  embrac- 
ed In  the  agreonent  were  merged  In  the  ab- 
solnte  deed,  which  contained  no  conditions. 

[I]  It  follows  from  what  baa  been  said, 
and  tnm  the  anthorltles  (dted,  that  the  de- 
foidant  has  a  good  title  to  (he  prunises  In 
dispute,  and  the  court  below  did  not  err  in 
sustaining  the  demurrer  to  the  petition. 

Judgment  affirmed.  All  the  Jnatloes  con- 
cur. 


OBOROIA  &  F.  SY.  t.  NBWT(»r. 
(Snpreme  Court  of  Georgia.    Aug.  12  1913.) 

fSyUabiu  hy  the  Oowi.) 

1.  Neoligenci:  (i  101*)— Thial  (i  263*)— Ih- 

STBUcnoNS— GOKTSIBUTOBT  NsOLiaXITCE. 

Where,  on  the  trial  of  a  tndt  againat  a  rail- 
road companj,  to  recover  damagea  for  injariea 
alleged  to  hsve  been  tortioualy  committed  by 
the  company-  on  the  person  and  property  of  the 
,)laintiff  while  crossing  the  railroad  tracks  of 
the  former  at  a  public  street  crosdng,  there  was 
eTidenee  tending  to  show  tiiat  both  die  plaintiff 
and  the  defendant  were  negligent  at  the  time  <a 
the  injury,  and  where  it  fortber  appears  that 
the  court  in  ita  general  charge  failed  to  in- 
struct the  Jury  relatively  to  the  plaintiff'a  right 
to  recover  where  his  own  negligisnoe  equals  or 
exceeds  that  of  the  defendant,  it  was  reversible 
error  to  refuse  a  written  request  to  charge  the 
jury  as  follows ;  "If,  however,  you  believe  that 
the  railroad  employ£a  were  ne^ucent  to  some  ex- 
tent and  you  also  believe  that  the  plaintiff  waa 
negliirent  to  an  eqoal  or  greater  extent,  the 
plaintiff  cannot  recover  In  this  case,  and  yonr 
verdict  ahonld  be  for  the  defendant" 

[Ed.  Note.— For  other  cases,  see  NegUfenca, 
Cent  Dig.  Si  86,  163.  164;  Dec  Dig.  8  101:* 
Trial.  Gent  Dig.  S|  aiS-628;  Dec.  Dig. )  26S.*] 

2.  Tbxal  (S  261*)— RnriTSAi.  or  IflffRUunoHs 

— Ebbonbous  Reqttestb. 

It  ia  not  error  to  refuse  a  regnest  to  give 
to  the  jury  a  charge  which  does  not  accurately 
state  a  correct  principle  of  law. 

[Ed.  Note.--For  other  cases,  see  Trial,  Cent 
^.^|fl  481,  660,  071,  678,  076;  Dec.  Dig.  } 

3.  Apfxai,  and  Bbbob  61  170,  170*)— Retus- 

AL  OP  iNSTBUCnOHS— PBE8ENTATI0N  BeLOW 
— CONSTITUTIONALITT   OP  STATUTE. 

Grounds  as  to  the  unconstitutionality  of  an 
act  of  the  Legislature,  which  are  the  basis  of 
exceptions,  must  be  urged  upon  the  trial,  and 
the  court  must  pass  upon  tnem.  t>efore  error 
can  be  assigned  and  the  questions  considered  by 
the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  II  103{PlOK2,  lOTO,  1100, 
1137-1140;  Dec.  Kg.  H  170,  170.*] 


4.  Affeal  akd  Bbb4»  n  72S*)— Asnammna 

or  EXBOI^ADMIBSION  OT  BviDXIfOE. 

An  assignment  of  error  upon  the  admiasion 
of  testimony,  which  doea  not  state  what  objec- 
tion waa  made  thereto  when  it  waa  offered,  nor 
set  out  literally  or  in  aubatance  the  evidence  ob- 
jected to,  will  not  be  considered  by  the  Supreme 
Conrt 

[Ed.  Note.— For  other  cases,  see  Appeal  and- 
Brror,  Cent  Dig.  M  8010-3012;  Dae.  Dig.  | 
72a*] 

K.  Railboadb  (I  817*)— OtosBina  AoozDsnT— 

Right  of  Rboovest. 

The  petition  was  aufficient  to  withstand  the 
demurrer  filed. 

[Ed.  Note.— For  other  cases,  eee  Railroada. 
Cent  Dig.  |  1000 ;  Dec.  Dig.  ll  817.*1 

Error  from  Superior  Court,  Jenkins  Ooun- 
tr ;  B.  T.  Bawlings.  Judge. 

Action  by  B.  Lk  Newton  against  the 
Georgia  &  Florida  Railway.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

'  Dixon  ft  Dixon,  of  Mlllen,  F.  H.  Saffold,  of 
Swalnsboro,  and  W.  H.  Barrett,  of  Augusta, 
for  plaintiff  In  uror.  B.  K.  Orerstreet*  of 
Sylvania,  and  A.  8.  Anderson,  of  lUllen,  for 
defendant  in  error. 

HIUi,  J.  The  plaintiff  in  the  court  below 
brought  suit  against  the  defendant  for  dam- 
ages resulting  from  injuries  alleged  to  have 
been  sustained  by  iKlng  struck  by  one  of 
defendant's  engines  and  cars  while  crossing 
the  railroad  tracks  of  the  defendant  at  a 
public  street  crossing  In  the  city  of  Mlllen. 
The  petition  allied,  among  other  things, 
substantially  as  follows:  At  and  btfore  cross- 
ing the  railroad  tra<^s  of  the  defendant  the 
plaintiff  looked  In  the  direction  from  wlilch 
the  train  of  defendant  was  comli^,  and  conld 
see  no  llglit  or  cars,  nor  did  he  h^  the  bell 
or  whistl&  He  was  riding  on  the  rear  of  a 
two-horse  wagon  drawn  by  two  mules  and 
driven  by  a  negro  man.  The  train  which 
pasa^  the  crossing  at  which  the  Injury  oc- 
curred was  20  minutes  late  on  the  day  of  the 
Injury,  and  the  plaintiff  thought  it  had  gone ; 
but  he  looked  in  both  directions  before  going 
on  the  track.  It  was  about  dark,  and  he 
conld  not  see  an  object  at  any  distance.  The 
train  was  about  a  car  length  from  him  when 
he  first  saw  it,  and  waa  running  at  a  high 
rate  of  speed,  which  he  estimated  to  be 
about  SMS  or  80  miles  an  hour,  and  In  excess 
at  the  rate  preecrllwd  by  the  ordinance  of  the 
city  of  Mlllen,  and  it  was  Impossible  for  him 
to  have  avoided  being  struck  by  the  au(lne. 
The  males  became  frightened,  and  turned 
qulf^  np  tlie  track  in  the  direction  the 
train  was  going.  The  engine  struck  the 
wheels  of  the  wagon  and  one  of  the  mules. 
The  rear  <^  the  wagtm  In  which  he  was  sit- 
ting was  polled  towards  the  train,  and  plain- 
tiff attempted  to  leap  from  it,  but  was  jerked 
under  the  car  bdiind  the  engine,  which  ran 
over  his  foot,  necessitating  ita  amputation. 

The  defendant  filed  an  answer,  denying 
the  allegatlDnB  of  negligence  on  ita  part,  and 
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averring  Oat  tile  aUegaA  Injnrj  to  the  plain- 
tiff was  cauBed  tir  Ids  own  n«gligenoe  In 
attemptiing  to  crosa  the  ratlroaA  track  In 
front  of  a  morlns  train*  wUdi  be  aaw  or 
heard,  w  by-  the'  exerdae  ot  ordlnarr  care : 
and  diligence  could  have  heard  or  seen,  be- 
fore attempting  to  croaa.  A  danurrer  to  the 
petltton  was  ovemledt  and  to  this  ruling 
the  dtfeidant  filed  exceptions'  pendente  Ute. 
On  the  trial  there  was  evidence  tending  to 
support  the  respective  contentions  of  the  par- 
ttee.  The  Jury  found  a  verdict  for  tlie  plain- 
tiff, and,  the  defendant's  motion  for  a  new 
trial  having  beoi  overmled,  tt  enepted. 

[1]  1.  Eirrw  la  »vAgnt^  because  the  court 
refused  a  written  request  to  give  in  charge 
to  the  Svxj  the  ftollowing:  "If,  howevo-,  yon 
iielieve  that  the  railroad  tfoi^oyte  were  negli- 
gent to  some  extent,  and  yon  also  believe  that 
the  sdalntlff  was  negllgoit  to  an  equal  or 
greater  extmt,  the  plaintiff  cannot  recover 
In  this  case,  and  yoor  verdict  should  be  for 
the  defendant"  The  court  erred  In  not  giv- 
ing this  instruction.  There  was  evidence 
tending  to  show  that  the  defendant  was 
negligent  in  having  no  headlight.  In  not  ring- 
ing the  hell,  and  in  running  at  a  high  rate 
of  speed,  etc  There  was  also  evidence  tend- 
ing to  show  that  the  plaintiff,  or  his  servant, 
who  was  driving,  was  guilty  of  contributory 
negligence  at  the  time  of  the  Injury.  There 
was  nothing  In  the  goieral  charge  of  the 
court  to  cover  the  request  as  presented  by 
the  defendant  This  court  has  htid  that, 
where  the  Injury  complained  of  was  the  re- 
sult of  mutual  negligence  by  the  plaintlfTs 
servant  and  the  defendant,  there  can  be  no 
recov^  unless  the  servant  was  less  In  fault 
than  the  defendant  Central  Railroad  Co. 
V.  Newman,  91  Oa.  564,  21  S.  E.  219 ;  So.  By. 
Co.  V.  Watson,  104  Oa.  243,  247,  30  8.  B.  8ia 
This  is  the  law  in  thla  stote,  as  we  under- 
stand it;  and  the  request  to  charge  being 
substantially  a  correct  statement  of  the  rule, 
and  being  authorized  under  the  facts  of  this 
case,  it  was  reversible  error  to  dedlne  to 
give  it,  where  a  proper  request  therefor 
had  been  made.  See  Civil  Code,  H  2781, 
6084. 

[2]  2.  Complaint  is  made  because  of  the 
refusal  of  the  court  to  give  the  following  in- 
struction to  the  Jury,  duly  requested  lu  writ- 
ing: "If  you  believe  that  the  railroad  em- 
ployAs  were  guilty  of  negligence  caused  the 
Injury  to  plaintlfl,  and  you  believe  that  plain- 
tiff could  not  have  avoided  the  injury  to 
hlms^  by  the  exerdse  of  ordinary  diligence 
on  fals  part,  and  you  ttelleve  that  plaintiff 
was  not  guilly  of  as  great  amount  of  dill- 
grace  as  were  the  employee  of  the  rail- 
road, but  you  also  believe  that  plaintiff  was 
guilty  of  some  n^lgenoe,  then  it  Is  your 
duty  to  decrease  the  amount  of  the  recovwy 
to  which  plaintiff  in  this  case  would  be  en- 
titled to  by  an  amount  iHoportlonate  to  the 
extent  which  plain tUTs  negligence  bears  to 
the  negligence  <tf  the  employfla  of  the  rail- 


road." We  must  treat  this  xeqneBt  as  hav- 
ing been  presented  to  the  trial  Judge  in  the 
language  above  anoted,  which  la  copied  from 
the  seventh  ground  of  the  motion  for  a  new 
triaL  The  request  Is  also  set  out  in  the 
britf  for  ^ntlff  in  error,  and  there  It  Is 
repeated:  "And  you  alao  believe  that  plain- 
tiff waa  not  guilty  of  as  great  an  amount  of 
Migenoe"  etc.  It  may  be  that  oounael  in- 
tended to  use  the  word  "n^tUgence,"  Instead 
of  "diligence";  but  there  is  no  anggeatlon 
either  in  tlie  record  or  the  brlefo  of  connael 
that  the  charge  aa  aet  forth  to  the  motion 
for  a  new  trial  is  not  in  the  language  re- 
quested. It  Is  alao  confusing  in  other  re- 
spects, and,  as  It  stands,  of  course,  does  not 
accurately  state  a  principle  of  law;  and  the 
court  was  Justified  in  declining  to  give  it  in 
charge  to  the  Jury. 

[t]  3.  Complaint  Is  also  made  because  the 
court  refused  a  written  request  to  Instruct  the 
Jury  that  section  2670  of  the  ClvU  Code  (com- 
monly known  as  the  blow-post  law)  was  un- 
constitutional; also,  because  he  declined  to 
instruct  than:  "I  charge  you  further  that 
the  latter  part  of  said  section,  to  wit,  'and 
to  simultaneously  check  and  keep  checking 
the  speed  thereof,  so  as  to  stop  in  time 
should  any  person  or  thing  be  crossing  the 
track  on  said  road,'  is  not  the  law  of  Georgia, 
and  is  Invalid  and  not  binding  on  said  de- 
fendant, and  that  the  same  Is  unconstitu- 
tional." Several  reasons  were  assigned  In 
the  motion  for  a  new  trial  why  the  section  in 
question,  as  a  whole,  and  the  portion  above 
quoted,  were  repugnant  to  the  clause  of  the 
federal  Constitution  giving  to  Congress  the 
power  to  regulate  commerce.  It  does  not 
ap[>ear  from  the  assignments  of  error,  how- 
ever, that  at  the  time  of  tendering  the  re- 
quests to  charge,  or  at  any  time  during  the 
progress  of  the  trial,  any  reason  was  urged 
before  the  court  why  the  law  in  question  was 
unconstitotional,  or  what  provision  of  the 
Constitution  It  was  contended  it  was  in  viola- 
tion of.  The  request  waa  for  the  court  to 
charge  broadly  that  the  law  was  unconsti- 
tutional, without  giving  or  urging  at  the  time 
any  reason  why  It  was  ao.  Grounds  as  to 
the  unconstitutionality  of  an  act  of  the  Legis- 
lature, which  are  the  basis  of  excepttons, 
must  be  urged  upon  the  trial,  and  the  court 
must  pass  upon  them,  before  error  can  be  u- 
slgned  and  the  question  considered  by  the 
Supreme  Court  Brown  v.  State,  114  Ga.  60 
(2),  S9  S.  B.  878;  Griggs  t.  Stete,  130  Ga.  16, 
60  S.  B.  103 ;  Anderson  v.  State,  2  Ga.  App. 
1,  68  S.  B.  401. 

The  ruling  here  made  dlaposea  of  the  tenth 
and  ^evoith  grounds  of  the  motion  for  new 
trial,  which  complain  that  the  headlight  law 
is  not  a  valid  law. 

[4]  4.  Complaint  Is  made  because  the  court 
refuaed  "to  rule  out  all  of  the  evidence  in- 
troduced In  reference  to  an  eleetiic  head- 
light or  the  failure  to  have  an  electric  head- 
light on  the  locomotive."  This  court  has 
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repeatedly  nled  that  an  awlgnment  al  mor 
upon  the  admission  of  testimony,  which  does 
not  state  wlut  objecdoa  was  made  tbereto 
when  offered,  nor  set  out  literally  m  tn  sab- 
stance  Qie  evldaice  referred  to,  Is  without 
merit  and  cannot  he  considered.  Wrlj^t 
Roberts,  US  Ga.  104  (4),  42  S.  B.  860;  Fear- 
son  V.  Brown,  106  Qa.  80%  81  S.  EL  740; 
Tompkins  r.  Omnptbn,  97  Ga.  875,  28  S.  B. 
-839;  WllUngham  t.  Sterling  Cycle  Works. 
113  Ga.  953,  89  S.  B.  814;  Somers  t.  State, 
116  Oa.  585,  42  S.  B.  779;  1  Mteh.  Dig.  Ga. 
B.  636.  687;  18  lOch.  Dig.  Ga.  B.  134  (U). 

[t]  5.  The  effort  did  not  err  In  ovemdlng 
the  demurrer  to  the  petition. 

Jndgmoit  reversed.  All  the  Justloss  con- 


BOWB  T.tSPBNGBB. 
<SnpTeme  Coart  of  Georgia.    Aug.  14,  1918.) 

(8yUalu»  Iv  the  Oourt.} 
Sales  (|  472*)— Conditional  Salk»— Pua- 

OHASI  IBOH  BiTTSB— TnXB  AOQUIBED. 

Splicer  and  Humphrey  entered  into  an 
■agreement,  by  the  terma  of  which  Spencer  was 
to  sell  to  Hnmphrey  a  certain  pair  of  mnles  at 
A  given  price,  a  specified  part  of  which  Humph- 
rey was  to  pay  in  caah,  and  for  the  balance 
he  was  to  give  hia  two  promisBOry  notes,  with 
hia  father  as  surety,  to  Spencer  in  equal 
amounts,  mataring  at  designated  times.  The 
notea  were  to  contain  a  stipulation  that  title  to 
the  mules  was  to  resiain  in  Spencer  until  the 
notes  should  be  fully  paid.  The  notes  were 
prepared  in  accordance  with  the  agreement; 
but  as  no  official  was  present  to  attest  their 
execution,  and  as  Humphrey's  father  was  not 
present,  it  was  agreed  that  Humphrey  should 
take  them  to  the  county  where  he  said  he  resid- 
ed, and  tbere  execute  them,  with  his  father  as 
surety,  in  the  presence  of  an  officer,  and  return 
them  by  mail  to  Spencer.  At  the  time  of  this 
transaction  Humphrey  made  the  cash  payment 
and  Spencer  delivered  to  him  the  possession  of 
the  mules.  Subsequently,  and  on  the  same  day. 
Humphrey  traded  the  mules  to  Rowe  for  a 
fair  consideration,  wbldi  be  received  from  Rowe 
at  the  time,  and  delivered  to  him  the  males. 
Rowe  at  the  time  bad  no  notice  of  the  agree- 
ment between  Spencer  and  Hnmphrey.  The 
notes  were  executed  by  Humphrey  the  next 
moraing  before  a  notary  public,  who  officially 
attested  them,  and  they  were  delivered  to  Spen- 
cer that  day;  Humphrey's  father  not  having 
signed  tbem.  Three  or  four  days  thereafter 
Spencer  informed  Rowe  of  the  agreement  be- 
tween Humphrey  and  Spencer,  and  of  the  lat- 
ter's  claim  of  title  to  the  mules,  and  Rowe  a 
abort  time  afterwards  disposed  of  them  to  his 
own  nse.  The  notes  were  recorded  within  less 
than  30  days  after  their  execution.  Held,  that 
Rowe,  as  against  Spencer,  obtained  no  title  to 
tbe  mules. 

[Ed,  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  K  1366-1376;  Dec.  Dig.  S  472.*] 

ItompUn,  J.,  dissenting. 

Error  from  Superior  Court,  Gwinnett  Coun- 
ty; Robt  T.  Daniel,  Judge. 

Action  by  B.  A.  Spencer  ^calnst  W.  H. 
Bowe.  Judgment  for  plalntlft,  and  defoad- 
ant  brings  otor.  Affirmed. 


l^enew  l»on^t  tzora  afilnst  Bow& 
Th»e  was  a  verdict  for  the  tfalntlfl.  Tbm 
defendant  was  rinsed  a  new  trlalt  and  bs 

The  testimony  oif  tbe  plalntlfl  was  as  fol- 
lows: On  June  19. 190^  he  agreed  to  s^  the 
mules  In  controversy  to  one  Hnmphi^  for 
the  price  of  f460,  of  which  the  sum  of  $100 
was  to  be  pafd  cash,  and  for  the  balance 
Humphry  was  to  g^ve  Spencer  two  prom- 
issory note^  each  tor  $176,  payable  respeo 
tlT^  S^tember  1  and  November  1.  1006. 
Title  to  the  mnles  was  to  be  retained  1^ 
Spencer  until  the  entire  purchase  price  should 
be  paid.  This  agreement  was  entered  Into  at 
FloweiT  Branch,  Hall  county,  this  state.  At 
that  place  and  on  the  day  of  the  agreement 
two  promissory  notes  were  written  or  filled 
out.  embodying  all  the  terms  of  the  agree- 
ment, as  to  date,  times  of  paymrait,  and 
amounts  to  be  paid ;  and  each  note  contained 
the  following  stipulation:  "This  note  having 
been  given  to  said  E.  A.  Spencer,  as  per  con- 
tract, for  two  black  mare  mules,  named 
Mame  and  Maud,  it  is  hereby  agreed  that  the 
ownership  of  title  to  said  moles  shall  remain 
to  said  R  A.  Spencer  until  this  note  Is  fully 
paid."  Humphrey  made  the  cash  payment 
The  notes  were  written  out  In  accordance 
with  the  agreement  at  Flowery  Branch, 
where  the  plalntlfF  was  engaged  in  business^ 
and  where  tbe  transajction  took  place.  As 
no  officer  was  there  to  witness  Humphrey's 
signature  to  the  notes,  and  as  hIa  father  lived 
at  Buford,  Gwinnett  county,  where  plaintiff 
was  Informed  by  Hnmphrey  be  also  resided. 
It  was  agreed  between  plaintiff  and  Humph- 
rey that  the  latter  should  take  the  notes  to 
Buford,  where  he.  and  Ms  father,  as  surety, 
would  execute  th^n  In  the  presence  of  an  of- 
ficer, and  that  Humphrey  would  then  return 
them  by  mail  to  plaintiff.  In  accordance  with 
this  agreement  Qie  notes  were  given  to 
Humphrey  for  the  purpose  Just  stated,  and 
plaintiff  also  delivered  to  him  tbe  posses- 
sion of  the  mules.  Humphrey  left  Flowery 
Branch,  with  the  notes  and  the  mules  In  his 
possession,  about  noon  on  June  10, 1906.  The 
next  day  plalntlfl  received  tbe  notes  by  mall, 
which  appeared  to  have  been  signed  by 
Humphrey  in  the  presence  of  a  notary  public, 
but  had  not  been  signed  by  Humphrey's  father. 
Within  two  or  three  days  thereafter,  the 
plaintiff  went  to  Buford  to  Investigate  the 
matter,  and  ascertained  that  Humphrey  had 
sold  the  mules  to  the  defendant,  Rowe.  Plain- 
tiff thereupon  exhibited  to  the  defendant 
Humphrey's  notes,  and  at  the  same  time  In- 
formed the  defendant  that  title  to  the  moles 
was  in  him,  tbe  plaintiff.  The  notes  were  put 
in  evidence  bs  the  plaintiff.  They  were  dated 
June  19, 1906,  and  contained  a  reservation  of 
title  to  the  mules  In  Spencer.  Tbey  appeared 
to  have  been  executed  by  Humphrey  In  tbe 
presence  of  a  notary  pabU<^  and  wwe  filed 
for  record  uid  recorded  In  Gwinnett  county 
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on  July  14,  1906.  lAer  wen  not  AgoeA  hy 
HutBjfltxtir'K  Catber. 

The  notary  terttfled  that  Humphrey  signed 
tbe  notes  in  Us  pnsenoe  In  Boford.  Heoonld 
not  remember  the  date,  bat  did  remember 
that  the  notes  were  executed  "late  one  eve- 
ning or  early  one  morning,"  as  he  recalled  tiiat 
he  had  to  take  tiiem  to  the  front  of  the  store 
In  order  to  get  snffldent  light  to  write  his 
signatora  He  farther  testified :  "Cmarlle 
Hnmphrey  was  driving  a  pair  of  gray  ponies 
at  the  time.  iSr.  Rowe  had  previonsly  had 
these  ponies  In  his  pos8eBsI<ni.  «  •  *  i 
had  never  seen  Humphrey  driving  these  pon- 
ies before  this  time." 

The  defendant  admitted  In  his  answer  that 
he  purchased  the  mules  in  controversy  from 
Hnmphrey  on  Jnne  10,  1906;  and  his  testi- 
mony was  to  the  following  effect:  He  gave 
Humphrey,  In  exchange  for  the  mules,  a 
pair  of  ponies,  a  set  of  harness,  a  boggy  pole, 
and  flOO  In  cash,  all  being  of  the  valae  of 
9425.  He  traded  with  Humphrey  for  the 
mules  abont  6:20  o'clock  p.  m.,  Eastern  time, 
which  was  an  hour,  or  an  hour  and  a  half, 
before  snoset.  At  the  time  of  this  trade,  he 
did  not  know  from  whom  Hnmphrey  had 
buught  the  moles,  and  had  no  notice  of  the 
contract  of  sale  between  Hnmphrey  and 
Spencer.  Hnmphrey  never  drove  the  ponies 
given  him  In  exchange  for  the  moles  until 
the  day  following  this  trade.  Witness  sold 
the  mules  a  short  time  after  be  learned  that 
plaintiff  claimed  title  to  them,  and  before  this 
action  was  brought. 

J.  A.  Perry,  of  LawrencerlUe^  and  J.  Y. 
Poole,  of  Atlanta,  for  plaintiff  in  error.  I. 
U  Okes,  of  LawrencevilH  &nd  B.  O.  Dobbs, 
of  Bofard,  fyit  defendant  In  error. 

FISH,  G.  J.  (after  statUig  the  fftcts  as 
above).  "Whenever  personal  property  is  sold 
and  delivered  with  a  condition  affixed  to 
the  sale  that  the  title  thereto  Is  to  remain 
In  the  vendor  of  such  iwrsonal  property  un- 
til the  purchase  price  thereof  shall  bare  been 
paid,  every  soch  conditional  sale,  In  order 
for  the  reservation  of  title  to  be  valid  as 
i^aii^  third  parties^  shall  be  evidenced  In 
writing,  and  not  otherwise.  And  the  written 
contract  of  every  such  conditional  sale  shall 
be  executed  and  attested  In  the  same  manner 
as  mortgages  on  personal  property;  as  be- 
tween the  parties  themselves,  the  contract 
as  made  by  them  shall  be  valid  and  may  be 
enforced,  whether  evidenced  in  writing  or 
not"  Qvll  Code,  S  33ia  "Conditional  bills 
of  sale  most  be  recorded  within  thirty  days 
from  their  date,  and  in  other  respects  shall 
be  governed  by  the  laws  relating  to  the  reg- 
istration of  mortgages."  Id.  |  3319.  Mort- 
gages on  personal  property  most  be  executed 
in  the  presence  of,  and  attested  by,  or  prov- 
ed before,  a  notary  public  or  Judge  of  any 
court  In  this  state,  or  a  clerk  of  the  supe- 
rior court,  and  recorded.  Id.  g  3257.  A 
mortgage  on  personalty  most  be  recorded  In 
79SJil^lO 


the  county  where  the  mortgagor  resided  at 
the  time  of  its  execution,  tt  a  resident  of  this 
state.  Id.  I  82S0.  According  to  the  undls- 
pnted  evidence,  aU  the  reqnlrem^ta  of  the 
aboreKpioted  sections  <tf  the  Code  were  (im- 
plied with,  relatively  to  the  notes  given  by 
Humphrey  to  the  plaintiff  for  the  balance  of 
the  pur^se  jwlce  of  the  mules  bonght  by 
Humidirer  from  the  plaintiff,  th^  being  in 
the  notes  a  condition  that  the  title  to  the 
mules  should  remain  in  the  plaintiff  until 
the  notes  should  be  folly  paid.  The  notes 
were^  of  coarse  in  writbig;  th^  were  ex- 
eciUed  In  the  presence  c£  and  attested  by  a 
notary  public,  and  were  recorded  within  less 
than  80  days  from  the  date  of  tb^  execu- 
tion. There  was.  moreover,  ample  evidence 
to  sustain  a  finding  that  the  notes  were  re- 
corded in  the  county  where  Hnmphrey  resid- 
ed at  the  time  of  their  execution,  which  the 
Jury  necessarily  found  to  be  true  in  render- 
ing a  verdict  for  the  plaintiff;  the  court 
having  properly  instructed  them  on  this 
poinL  There  were  some  circumstances  tes- 
tified to  by  the  defendant  himself,  which 
seemingly  might  have  authorized  the  Jury  to 
find  that  at  the  time  he  traded  for  the 
moles  he  had  notice  sofflclent  to  excite  at- 
tention, and  to  put  him  on  inqoiry  as  to 
Homphrey's  tiUe  to  them,  or  as  to  who  had 
Legal  titie,  and  that  bo<^  inquiry  would 
probably  have  developed  the  fact  that  the 
title  was  In  the  plaintiff;  bot  In  the  view 
we  take  of  the  case  we  have  not  deemed  it 
necessary  to  set  forth  soch  circumstances. 

Aside  from  the  matter  Jost  referred  to, 
and  conddering  the  evidence  from  the  view- 
point most  favorable  to  the  defendant,  how 
stands  the  case?  This  way:  Defendant 
traded  with  Humi^rey  for  the  mules  on 
the  same  day  the  latter  contracted  to  pur- 
chase them  from  the  plaintiff,  and  within  a 
few  hours  after  that  transaction.  At  the 
time  of  bis  trade  with  Humphrey  the  de- 
fendant bad  notice  of  the  plaintiff's  titie  to 
the  moles,  and  the  property  given  by  defend- 
ant in  exchange  for  them  amoonted  to  a 
fair  price.  The  agreement  between  the 
plaintiff  and  Humphrey,  or  rather  so  much 
thereof  as  remained  to  be  executed,  had  been 
reduced  to  writing,  in  the  form  of  the  two 
notes,  whl<A  written  agreement  Humphrey 
had  in  his  possession  at  the  time  he  traded 
the  mules  to  the  defendant,  which  possession 
was  for  the  purpose,  and  In  pursuance  of  the 
agreement  with  the  plaintiff,  of  executing 
them  before  an  officer,  and  thereafter  return- 
ing them  by  mail  to  the  plaintiff.  At  the 
same  time  Humphrey  had  possession  of  the 
mules,  also  with  the  consent  of  the  plaintiff, 
as  Hnmphrey  was  taldng  the  notes  for  the 
balance  of  the  purchase  price  to  Gwinnett 
county  to  be  proi>erly  executed  by  him  and 
his  father  as  surety,  and  to  be  returned  to 
the  plaintiff.  The  notes  were  duly  executed 
by  Humphrey  alone  early  the  next  morning 
after  the  trade  between  defendant  and 
Humphreiyt  and  were  lecrtved  that  same  day 
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hy  tbe  plaintiff,  and  were  recorded  widilii 
leas  tban  80  days  after  tb^  eucntton. 

Taking  all  this  to  be  tm^  did  tbe  defend* 
ant  obtain  a  valid  title  to  the  mnlea,  or  one 
superior  to  tliat  of  the  plaintiff?  'Sb»  view 
of  the  case  Just  preaenteH  does  not  show  a 
case  where  a  vendor  sold  and  delivered  per- 
sonalty under  an  agreement,  entered  Into 
at  the  time  of  the  sale  and  delivery  of  the 
property,  that  tbe  vendee  would,  at  a  time 
subsequent  to  the  completion  of  the  sale^ 
execute  aild  deliver  to  the  vendor  a  note  for 
the  purchase  price  of  tbe  personalty  with  a 
condition  that  the  title  to  the  pwsonalty 
should  remain  In  the  vendor  until  tbe  note 
should  be  paid.  In  section  8318  of  the  Oivll 
Code^  where  personalty  is  told  and  delivered 
with  a  condition  affixed  to  tiie  sale  tiiat  the 
title  to  the  property  Is  to  remain  in  tbe  ven* 
dor  until  the  pur^se  price  thereof  shall 
have  been  paid,  In  order  for  the  reservation 
of  title  to  be  valid  against  third  parties  it 
must  be  in  writtog  and  the  contract  executed 
and  attested  as  the  statute  requires  in  cases 
of  chattel  mortgages,  and  recorded  within 
30  days  after  the  date  of  the  sale.  This 
statute  contemplates  a  sale  and  delivery  of 
the  proper^  in  pursuance  thereof.  The  gen- 
eral rule  is:  "Where  tb»  buyer  la  by  the  con- 
tract bound  to  do  anything  as  a  condltlcm, 
either  precedent  or  concurrent,  on  which  Oie 
passii^  of  the  property  depends,  the  proper- 
ty will  not  pass  until  the  condition  be  ful- 
filled, even  QiouiA  the  goods  niay  have  been 
actually  ddlvered  into  tbe  possession  of  the 
buyer."  1  Benjamin  on  Sales  (6th  Am.  Ed.) 
§  366.  p.  859. 

This  principle  bas  been  recognized  by  this 
court  in  several  cases,  wherein  it  was  an- 
nounced that  "if  personal  chattels  be  sold 
upon  tbe  express  condition  that  tbey  are 
to  be  paid  for  on  delivery,  and  they  are  de- 
livered upon  the  faith  that  the  condition  will 
be  immediately  performed,  and  performance 
Is  refused  upon  demand  In  a  reasonable  time, 
no  title  passes  to  the  buyer."  Bergan  v.  Mag- 
nus, 88  Ga.  514,  516,  25  S.  E.  670 ;  Wilson  v. 
Comer,  125  Ga.  500,  54  S.  E.  855,  114  Am.  St 
Rep.  245;  Susong  v.  McKenna,  126  Ga.  433, 
55  S.  E.  236;  Starnes  v.  Roberts,  128  Ga.  718, 
68  S.  B.  848;  Walker  v.  O'Neill  Mfg.  Co., 
128  Ga.  831,  68  S.  E.  475.  In  these  cases, 
however,  the  action  was  by  tbe  vendor 
against  the  vendee,  and  the  interest  of  a 
third  person  was  not  mvolved,  except  in 
Bergnn  v.  Magnus,  where  the  contest  was  be- 
tween the  vendor  and  an  attaching  creditor 
of  the  vendee,  It  not  appearing,  however, 
that  the  vendee  bad  obtained  possession  of 
the  goods  with  the  consent  of  tbe  vendor, 
ond  In  Walker  v.  O'Neill  Mfg.  Co.,  where  the 
contest  was  between  two  parties  each  claim- 
ing to  have  purchased  the  article  in  contro- 
versy from  the  same  vendor.  In  Wheeler  & 
Wilson  Mfg.  Co.  V.  Bank,  105  Ga,  57,  31  S.  E. 
48,  it  was  held:  "Where  a  purchaser  agrees 
to  pay  for  goods  on  delivery,  either  in  cash 
at  a  named  discount  br  by  note  dne  in 


montau,  the  contract  ot  aale  la  condSticnuU. 
and  tb0  payment  of  t2ie  cash  or  flu  ^yiag 
of  the  note  Is  a  condltloa  iffecedent  to  the 
passing  of  title.  Where,  however,  the  goods 
are  delivered  by  the  seller  and  left  for  some 
time  In  tike  possesslfni  of  tbe  poidmser,  no 
s^jNB  for  tbelr  reclamation  btfng  taken  by 
the  seller,  and  the  purchaser  mortgages  than 
to  an  Innocent  third  party,  such  conduct  may 
amount  to  a  waiver  of  the  cooUtitm  and  op- 
erate to  pass  the  title  to  the  goods  Into  the 
purdiaser.'*  It  was  there  tnttbet  held: 
"Even  it.  In  tills  case,  the  condition  waa  not 
waived,  still,  under  the  provisions  ol  our 
Code,  the  reservation  of  title  was  not  valid 
SB  against  a  tiilrd  party  without  notice ;  tiie 
conditional  contract  of  sale  having  been  nei- 
ther executed  and  attested  nor  recorded  as 
provided  by  law."  Ta  ttiat  case  tiie  con- 
test was  between  the  vendor  and  tlie  snb- 
sequoit  Innocent  mortgagee.  In  the  otHor 
ion  it  voB  said:  "An  absolnte  and  nncon- 
dltionsl  delivery  of  tbe  goods  may  waive 
the  reservation  of  tltie,  and  a  vendor  cannoc 
rely  upon  his  reservation  of  title  aa  ag&lnst 
innocent  third  persons,  where  they  have  been 
injured  by  bis  waiting  an  unreasonable 
length  of  time,  after  breach  of  tlie  oonditton 
precedent,  before  takfaig  any  steia  to  tedaln 
his  goods." 

It  Is  obvious  that  tbe  first  ruling  made  in 
that  case  necessarily  carries  with  It  the  Im- 
plication that,  had  the  vendor  taken  steps  to 
reclaim  his  goods  within  a  reasonaUe  time 
after  breadi  of  the  condition  precedent,  there 
would  have  been  no  waiver  of  his  tttl^  even 
as  against  an  innocent  mortgagee  to  whom 
the  goods  may  have  been  mortgaged  tiie 
purchaser  prior  to  any  move  taken  by  the 
seller  for  the  reclamation  of  tbe  goods.  Tbe 
second  ruling  expressly  held  that  where  a 
purchaser  agrees  to  pay  for  goods  on  ddlv- 
ery,  either  in  cash  or  by  note  maturing  at  a 
given  time,  sncb  transaction  falls  within  the 
provisions  of  Civil  Code,  {  8318,  as  to  condi- 
tional sales.  In  Penland  v.  Oathey.  110  Ga. 
431,  36  S.  E.  659,  it  was  said:  "The  evidence 
In  the  record  makes  a  clear  case  of  such  a 
conditional  sale  of  personal  property  as  is 
contemplated  in  section  2776  [now  3318]  of 
tbe  Civil  Code,  The  property  sold  and  the 
price  to  be  paid  were  ascertained  and  deter 
mined;  there  was  no  act  of  the  vendee  to 
be  performed  before  the  sale  was  completed ; 
and  the  delivery  was  uncondltionaL"  Tbe 
language,  "there  was  no  act  of  the  voidee 
to  be  performed  before  the  sale  was  com- 
pleted," Implies,  of  course,  that,  had  there 
been  some  act  of  the  vendee  to  be  performed 
before,  then  the  tranwction  would  not  have 
been  such  a  conditional  sale  of  personal  prop- 
erty as  is  contemplated  tiie  aectlw  of  tbe 
Code  referred  to. 

Even  If  none  of  the  cases  to  which  we  have 
referred  is  in  principle  controlling,  when  ap- 
plied to  tbe  facts  of  the  case  now  In  hand, 
under  its  own  facts,  the  plaintUTs  title  was 
snperlor  to  any  rights  of  tiie  defendant  ob- 
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talned  by  flie  tnd»  he  msde  wtth  Humphrey. 
This  la  tmo^  for  the  naatm  ttiat  at  the  time 
the  defSendant  traded  with'  HnmpbicEr  the 
contract  between  the  piw^ttt^ff  and  Humphrey 
rested  In  flexl,  as  one  of  the  essential  acts 
to  be  done  by  Hnmphrey  In  order  to  complete 
the  contract  between  him  and  the  plaintiff 
remained  unperformed;  that  la,  the  proper 
execntlon  of  his  notes  for  the  balance  of  the 
pnrchase  price  of  the  mnles  and  the  d^lrery 
of  the  notes  to  the  plalntlfl.  According  to 
the  airreement  between  plaintiff  and  Hnmph- 
rey,  this  most  Important  act  was  to  be  done 
»s  a  part  of  the  contract  for  the  pnrchase  of 
the  mules  by  Humphrey,  before  there  should 
be  a  complete  sale ;  and  under  the  evidence 
It  was  clearly  the  Intention  of  both  Humph- 
rey and  the  plaintiff  that  this  act  should  be 
performed  by  Humphrey  at  once  or  present- 
ly. The  only  reason  that  It  was  not  done  at 
the  time  the  notes  were  written,  according 
to  the  undisputed  evidence,  was  that  there 
was  no  officer  before  whom  the  notes  could 
be  executed  in  accordance  with  the  statute. 
Moreover,  they  were  executed  early  the  next 
morning  and  on  the  same  date  returned  to 
the  plalntlfl.  There  was  no  delay  In  the  ex- 
ecation  and  return  of  the  notes,  no  laches  on 
the  part  of  the  plaintiff,  and  we  are  decided- 
ly confident  that  the  defendant  did  not  ob- 
tain a  valid  tlUe  to  the  mules  by  his  trade 
with  Humphrey,  made  during  what  we  may 
call  the  making  of  the  contract  for  the  sale 
of  the  mules  by  the  plalntlfl  to  Humphrey, 
although  the  latter  was  In  possession  of  the 
mules  under  the  drcamstances  stated  at  the 
time  he  traded  them  to  the  defendant. 

Counsel  for  plaintiff  In  error  strongly  re- 
lies apon  the  case  of  Harp  t.  Patapsco  Guano 
Co,  99  Or.  762,  27  S.  B.  181.  That  case,  how- 
ever, Is  not  binding  authority  for  anything 
contrary  to  what  we  have  here  ruled,  and 
for  two  reasons,  namely :  (1)  Only  two  Jus- 
tlees  participated  In  the  decision;  and  (2) 
whatever  was  said  In  the  opinion  ctnttrary  to 
our  ruling  here  was  purdy  oUter.  More- 
over, the  ftctB  of  that  case  were  essentially 
dlfferoit  from'those  in  the  case  now  In  hand. 
The  Judgment  there  under  review  by  this 
court  was  the  overruling  of  a -certiorari  by 
the  Judge  of  the  superior  court;  the  case 
having  been  originally  tried  before  a  Jnry 
in  a  magistrate's  court  We  make  the  fol- 
lowing quotations  from  the  opinion  In  that 
case:  "An  encutlon  In  favor  of  the  Patapsco 
Guano  Company  i^lnst  Gonch,  founded  on 
a  Judgmmt  rendered  February  0,  1895,  was, 
<a  October  ISth  of  that  year,  levied  upon  the 
mole,  whldi  was  claimed  1^  Harp.  *  •  • 
fnm  the  evidence  as  set  forth  in  the  mag- 
Mrat^a  answer,  It  ai^ean  tSut  Goudi 
bought  the  mule  from  Han>  In  January, 
1895,  under  a  parol  contract,  by  the  terms 
fit  which  the  title  mis  to  remain  in  Harp 
until  the  mule  was  paid  for,  and  the  mule 
wu  Immediately  delivered  to  Goach  In  pur- , 
ssance  of  this  contract   So  far  as  can  be 


gathered  from  tlw  uinrar  to  Ow  eertiorarl 
[which  was  not  tnT^rsed]  the  trade  betweoi 
Harp  and  Gonch  was  comidete  whcm  the  de- 
livery of  the  mule  took  place.  It  does  ap- 
p«ir,  as  an  Independent  fact,  that  Gou<^ 
subsequently  [May  28,  189!^  some  four 
months  after  his  parol  contract  with  Harp] 
executed  and  delivered  to  Harp  a  promissory 
note  for  the  purchase  money  of  the  mule, 
reciting  that  Harp  had  reserved  the  title; 
•  •  •  but  the  evidence,  as  reported  by 
the  magistrate,  contains  no  intimation  that 
the  note  and  mortgage  were  given  in  pursu- 
ance of  any  agreement  or  stipulation  made 
at  the  time  of  the  sale,  and  therefore  con- 
stituting a  part  of  the  original  contract 
The  petition  for  certiorari  does  so  allege; 
but,  in  this  respect,  it  is  not  verified  by  the 
answer.  •  •  •  Under  the  facts  set  out 
in  the  magistrate's  answer,  which  must  con- 
trol our  decision  In  the  case,  it  seems  clear 
that  the  contract  of  sale  between  Harp  and 
Gouch  was  •  •  •  complete  on  the  day 
the  latter  took  the  mnle  into  his  possession, 
without  reference  to  the  subsequent  execu- 
tion and  delivery  of  the  note  and  mortgage. 
In  this  view,  it  Is  obvious  that  the  parol 
reservation  of  title  in  Harp  amounted  to 
nothing,  as  affecting  the  rights  of  third  per- 
sons." Even  on  the  theory  set  up  In  the 
petition,  whidi  was  not  verified  by  the  an- 
swer of  the  magistrate,  there  was  no  written 
agreement  at  the  time  of  the  transaction 
between  Harp  and  Gouch  that  the  title  to  the 
mule  should  remain  In  Harp,  and  no  such 
agreement  was  executed  for  some  four  months 
after  such  transaction,  and  It  does  not  ap- 
pear that  it  was  attested  by  an  officer  and 
recorded.  In  the  case  at  bar,  the  terms  of 
the  contract  for  sale  were  reduced  to  writing. 
In  the  form  of  the  two  notes,  at  the  time  the 
contract  was  entered  into,  and  were  made 
an  essential  part  thereof,  which  notes  were 
to  be  presently  executed,  as  Is  necessarily 
Inferable  from  the  undisputed  evidence  of 
Spencer. 

We  have  not  overlooked  the  case  of  Sdio- 
fleld  V.  Woodward,  137  Ga.  66,  72  S.  E.  509, 
wherein  It  was  held:  "Where  one  sells  and 
delivera  personalty  to  a  contractor,  and  re- 
tains title  thereto,  but  before  the  writing 
evidencing  the  (ibntract  retaining  title  In  the 
seller  Is  recorded  or  executed  the  contractor 
uses  the  personalty  In  the  perman»t  im- 
provement of  the  real  estate  of  another,  the 
seller  cannot  recover  such  personal^  from 
the  latter.  This  Is  tm^  tliongh  the  con- 
trail between  the  owner  ot  the  real  estate 
and  the  contractor  for  the  Improvement  of 
the  former's  property  has  not  been  com- 
pleted, and  though  the  real  estate  owner  has 
not  paid  the  contractor  the  full  contract 
price  for  the  Improvement  of  the  property, 
at  the  time  the  contract  retaining  title  to  the 
property  In  the  seller  Is  recorded."  This 
ruling  rests  upon  the  principle  that  the 
material  sold  to  tlie  contractor  was  evidently 
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Intended  by  bottt  partleB  to  tbe  Bale  to  be 
used  In  tb»  erection  of  fi  bnlldins,  and,  after 
belnff  BO  used,  it  became  a  part  of  tbe  realt7. 
and  eonld  not  be  recovered  a«  personalty. 

TbHa  (pinion  anffldently  ooTers  tbe  grounds 
of  tbe  motion  for  new  trial  and  mders  It 
unnecessary  to  spedflcally  deal  with  tbem. 

Judgment  affirmed.  All  Uie  Jnatlcea  con- 
cur, except 

LUBfPKIN,  J.  (dlBsentlni).  I  am  unable 
to  concur  In  the  decision  in  tbls  case.  By 
OItII  Code,  S  3318,  it  is  required  that,  to  ren- 
der a  reservation  of  title  effectual  against 
third  persons,  tbe  contract  must  be  in  writ- 
ing and  properly  attested.  To  hold  that  a 
delivery  under  a  sale  of  personalty  could 
be  made  by  tbe  seller  to  the  porchaBW,  with 
an  agreement  on  the  part  of  the  latter  to 
go  to  another  town  and  execute  a  note  and 
obtain  a  surety  thereon,  and  that  a  day's 
Interral  could  elapse,  and  the  seller  could 
fitlll  retain  title  as  against  a  third  party 
acting  In  good  faith  and  without  notice, 
would  be  to  destroy  the  very  purpose  of  the 
statute.  This  Is  not  the  case  of  a  seller  who 
does  not  make  a  complete  delivery.  He 
made  delivery,  not  for  examination,  or  tbe 
like,  or  oa  any  agreement  that  the  buyer 
should  hold  as  a  bailee  until  execution  of 
the  written  contract,  but  in  pursuance  of 
the  contract  of  sale.  The  seller  merely  de- 
livered the  property  to  the  purchaser  and 
trusted  to  the  latter  to  execute  and  return 
a  proper  written  contract  If  the  decision 
should  be  rested  on  the  theory  of  a  parol 
agreement  that  title  should  not  pass,  it 
would  be  In  the  teeth  of  the  statute.  If  it 
should  be  rested  on  the  Idea  of  allowing  the 
purchaser  a  reasonable  time  to  execute  and 
retorn  the  note,  what  is  a  reasonable  time? 
Does  each  case  stand  on  ite  ovm  facts?  Sup- 
pose the  desired  security  were  out  of  the 
way,  would  the  title  be  In  suspense  till  his 
return,  or  a  reasonable  time  to  seek  to  pro- 
cure his  signature?  Or  If  the  purchaser 
should  be  taken  sick,  would  he  have  a  rea- 
sonable time  to  get  well?  And  In  the  mean- 
time would  the  public  take  the  chance.  In 
case  of  buying  the  property? 

The  fact  that  no  security  was  to  fact  ob- 
tained to  this  case  makes  no  difference.  The 
purchaser  was  allowed  time  to  which  to  en- 
deavor to  obtato  one.  Under  the  old  law, 
title  could  be  reserved  by  parol,  though 
the  property  was  delirered  to  the  purchaser. 
The  great  ■  fntuds  and  dangera  accruing 
against  a  purchaser  from  one  clothed  with 
the  apparent  title  caused  the  enactment  of 
toe  law  embodied  to  tbe  section  of  the  Code 
above  cited.  To  bold  it  subject  to  parol 
agreements,  or  tbe  lapse  of  a  reasonable 
time  after  delivery,  would  soon  destroy  the 
purpose  of  the  law.  The  stotote  Is  clear, 
simple,  and  imperatlTe.  instead  of  fol- 
lowing it,  a  seller  dAUvers  possesion  to 


the  pundiaser  and  allom  the  latter  to  cany 
the  pK>perty  away,  on  a  promise  to  execute 
and  retorn  a  Contract  later,  he  takes  the 
chances.  His  plato  right  la  not  to  deliver 
the  property  until  the  stotottHry  contract  is 
executed.  Whether  the  reasontog  to  Harp 
V.  Patepsoo  Guano  Ga,  09  Ga.  762,  27  S.  EL 
181.  was  absolutely  necessary  to  toe  deci- 
sion or  not,  it  is  strong,  sound,  and  not  ead- 
ly  answered.  See,  also,  Brundage  v.  Camp, 
21IU.S3a 

The  analogy  sought  to  be  drawn  between 
this  case  and  toose  tovolvlng  sales  for  cash 
is  not  good.  The  iffesent  case  resto  on  a 
mandatory  statote.  Where  a  statute  re- 
quires a  contract  to  be  reduced  to  writing 
and  ezecnted  to  a  certato  way,  a  parol  agree- 
ment  to  do  it  to  that  way  to  not  a  oompU- 
anoe  with  tbe  stotote.  mthont  our  statute, 
the  decl^on  of  the  majority  of  the  ooort 
would  be  ris^t  With  such  Btatate,  I  think 
the  decision  is  wrong.  An  unexecuted  writ- 
ing is  no  compliance  with  the  stotote. 


FLEMISTEK  v.  CENTRAL  GEOKGIA 
POWER  CO. 

(Supreme  Court  of  Georgia.    Aug.  14,  18130 

1.  APFSiX  AND  EBBOB  (S  S02*)  —  PBBBSnU- 
TION  BbLOW  —  EXCLUaiOH  OT  ETtDBHCB  — 

Motion  fob  Nbw  Tbial. 

Under  former  rulings  of  this  court,  where 
a  ground  of  a  motion  for  a  new  trial  complains 
toat  the  court  refused  to  allow  a  witness  for 
the  movant  to  answer  a  certain  queatioo,  this 
does  not  raise  a  question  which  can  be  consid- 
ered by  the  Supreme  Court,  unless  it  appears 
that  counsel  for  the  complaining  party  stated  to 
toe  court  what  answer  he  expected  to  eliiUt 
from  toe  wltoess ;  and  It  is  not  alone  sufficient 
to  state  in  the  motion  for  a  new  trial  toat  be  in 
fact  expected  to  prove  certato  things  by  the  wit< 
uess. 

[Ed.  Note. — For  otoer  cases,  see  Appeal  and 
Error.  Gent  Dig.  SS  1744-1762;  Dec;  Dig.  1 
302.»] 

2.  Dtidxkob  (i  543*)  —  OoHPBTsnor  or  Sz- 

JEBT. 

Where  proceedings  were  taken  by  a  com- 
pany for  tbe  purpose  of  condemning  land  for 
use  as  a  reservoir  in  connection  with  the  pro- 
duction and  tomishing  of  electricity  to  toe  pub- 
lic, a  witness  was  qualified  to  be  examined  as 
an  expert,  after  testifying  toat  he  was  to  the 
electric  lighting  business,  and  was  to  some  ex- 
tent acquainted  wito  the  operation  of  an  elec- 
tric plant  and  the  value  of  water  powers,  that 
he  had  been  general  manager  of  a  company  do- 
ing an  electric  lighting  business,  havtog  its 
place  of  business  located  on  the  same  river 
which  flowed  past  toe  condemnee's  land,  that 
he  formerly  looked  after  the  buainess,  construc- 
tion, and  tostallation,  and  was  afterward  sec- 
retary and  treasurer  of  toe  company,  having 
been  connected  wito  it  for  seven  years  at  the 
time  of  toe  trial,  and  that  he  had  some  familiar- 
ity wito  water  powers  on  the  river  involved  to 
toe  case,  and  had  seen  toe  shoals  on  the  tond 
of  the  condemnee  sought  to  be  condemned. 

[Ed.  Note.-— For  otoer  eases,  sse  Bvldence, 
GenL  Dig.  H  2860%-S368;  Dec  Dig.  1  643.*] 
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a  B^DBiroi  (I  643*)  —  CoiOTrBNOT  or  Hr- 

PKBT. 

A  witness  who  testified  that  he  bad  charge 
of  a  city  light  and  water  plant,  but  that  he  was 
not  familiar  with  the  use  of  water  power  for 
electric  purposes,  that  he  had  some  idea  of  the 
method  by  which  water  power  was  utilized,  bat 
he  knew  Tcry  little  about  hydraulic  engineering, 
and  that  he  had  never  bought  or  sold  a  water 
power,  or  constructed  a  power  plant  or  dam, 
did  not  tliereby  qualify  himself  to  testify  as  an 
expert  In  ngard  to  the  Talae  of  an  alleged  wa- 
ter power  (m  land  soivbt  to  be  omdemned. 

[Ed.  Note.— For  other  cases,  see  BTidence. 
C^t.  Die  II  2S5S%-2868:  Dee.  Diff.  I  648.*] 

4.  EmiraNT  Domain  (|  202*)  —  Condemna- 

TION  PBOCKEDINOS— EVIDENOi;. 

The  question  being  as  to  what  was  the 
market  value  of  tbe  property  sought  to  be  con- 
demned, including  uierein  any  value  arising 
from  a  water  power  located  upon  it,  there  was 
no  error  in  rejecting  the  evidence  of  a  witness 
that,  "assuming  a  market  for  that  power  within 
three  miles  of  this  place,  a  fair  value  of  that 
nndevdoped  water  power,  with  the  privHe^e  of 
raising  the  water  five  feet,  it  ought  to  pay  in- 
terest on  a  valuation  of  $5,000  or  $5,500." 

fEd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  1  641 ;  Dec.  Dig.  5  202.*] 

5.  EVIDKNCI  <S  863*)— ADMISBIBILITT— BOOKB. 

Books  of  science  or  art  are  not  admlssiUe 
in  evidence  to  prove  tbe  opinions  of  experts  an- 
nounced in  them. 

(a)  From  the  meager  statements  in  the 
grounds  of  tbe  motion  for  a  new  trial  in  regard 
to  questions  pnt  to  the  witness  on  cross-exam- 
ination touching  matters  contained  in  a  book,  it 
is  not  ^eor  whether  the  rulings  <^  the  court 
are  so  erroneous  and  Injurious  as  to  require  a 
new  triaL 

[Ed,  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  SI  1616-1519;  Dec  Dig.  §  863.*] 

6.  EviDBifCa  (K  142,  558*)- Expebtb— OoN- 
DBMWATIOK— VALUB— OTBXB  PbOPEBTT. 

On  the  trial  of  an  appeal  from  the  award 
of  assessors,  in  determining  the  value  of  land 
Bonsht  to  be  condenmed,  it  is  competent  to  in- 
troduce evidence  of  sales  of  similar  property  to 
that  in  question,  mode  at  or  near  the  time  of 
the  taking. 

(a)  Where,  in  such  a  case,  a  witn^s  had  t^ 
tified  that  ^e  land  sought  to  be  condemned  was 
worth  from  $100  to  $126  per  acre,  it  was  too 
general  a  question,  on  cross-examination,  to  ask 
him,  without  more:  "You  know  where  this 
[designated]  place  is  that  sold  at  |4  an  acre, 
right  down  there  next  to  you?" 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  H  416-423,  2377,  2379 ;  Dec.  Dig. 
II  142,  558.*! 

7.  EHXiaiTT  Domain  (§  202*)— Fbocbbdiiios— 
SzoLuazoir  or  Evidkkge. 

Where  a  notice  of  an  intentiwi  to  condemn 
certain  property  showed  that  it  Included  the 
right  to  back  water  on  land  on  which  there  was 
a  shoal,  and,  on  tbe  trial  in  the  superior  court 
of  the  ai^eal  from  tbe  award  of  assessors,  the 
condenmor  Introduced  evidence  generally  as  to 
the  value  of  the  land  sought  to  be  condemned, 
but  not  referring  specially  to  whether  the  shoal 
had  any  value  for  furnishing  water  power,  and 
the  condemnee  introduced  evidence  as  to  gen- 
eral value,  and  also  for  tbe  purpose  of  proving 
that  the  shoal  was  valuable  as  an  undeveloped 
water  power,  whereupon  the  condemnor  in  re- 
buttal offered  evidence,  by  depositions  previous- 
ly taken,  tending  to  prove  that  tbe  shoal  had  no 
value  for  that  purpwe,  tiiere  was  no  error  in 
admitting  such  evidence. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  I  641;  Dec  Dig.  {  202.*] 


8.  TkUX.  (I  240*)— iNSTBUOnON*— Rbquebtb. 

The  elements  which  are  proper  for  consid- 
eration in  determining  the  value  of  land  con- 
demned for  use  as  a  reservoir  are  discussed  in 
Central  Georgia  Power  Co.  v.  Mays,  187  Ga. 
120,  72  S.  E.  000,  Central  Georgia  Power  Oo. 
V.  Preston,  187  Ga.  848,  72  S.  B.  606,  and 
Central  Georgia  Power  Go.  ▼.  Stone.  189  Ga. 
416,  77  S.  E.  666. 

(a)  A  request  to  cbai^,  though  based  upon 
a  discussion  in  fBe  opinion  of  a  eotirt  of  last 
resort,  should  not  be  argumentative^ 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  1561;  Dec  Dig.  I  240.*3 

9.  EuKENT  DoHAXH  (H  96,  98,  222*)  —  Ilf- 

sraucnoK- Special  Damaqes. 

In  a  proceeding  to  condemn  land  for  use  as 
part  of  a  reservoir,  if  there  Is  evidence  tending 
to  show  that  the  property  taken  would  include 
much  of  the  lowlands  and  valleys  of  the  con- 
demnee's  farm,  and  that  this  would  destroy  the 
general  unity  of  the  farm,  and  thus  depreciate 
the  market 'Value  of  the  part  not  taken,  this 
would  be  a  legitlniate  sublet  tux  oonsideEation 
in  determining  Oi»  amount  of  OMiaequential 
damages. 

(a)  Where  there  is  evidence  tending  to  show 
that  the  raising  of  the  level  of  the  water  in  the 
river  alongside  the  place  of  the  condemnee  will 
prevent  the  drainage  of  the  part  of  the  bottom 
lands  of  the  condemnee  not  taken,  and  will 
cause  them  to  be  filled  with  sand,  and  destroy 
their  value,  this  fomishes  a  legitimate  subiect 
for  consideration  by  the  jury ;  and  a  proper  re- 
quested Instruction,  baied  on  such  evidence, 
snould  be  given  in  charge,  where  the  charge  as 
given  refers  only  in  general  terms  to  consequen- 
tial damages  to  tSie  land  not  taken,  without  ref- 
erence to  such  specific  elements  of  damages. 

(b)  The  trial  court  is  not  required,  upon  re- 
quest, to  substantially  repeat  general  principles 
of  law  already  given  In  charge. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
QuOn*  Cent  IMa.  H  246-2^7262-266,  662-667; 
Dec  Dig.  H  W,  flS.  222.*] 

10.  BKIlfXMT  DOKAIN  (H  96,  :ffi2*)— COin»li- 
RAXIOIT  PBOOBXDINOft— DaHAOBB  BbCOVXB- 

ABLB— XNSTBtrcnONS. 

In  determining  the  consequential  damages, 
if  any,  to  parts  or  tbe  property  not  taken,  the 
jury  are  not  confined  to  oamige*  proximately 
caused  by  the  mere  taking;  but  uey  should 
consider  any  evidence,  if  there  be  such,  tending 
to  show  whether  the  legitimate  use  of  the  prop* 
erty  taken,  for  the  purpose  for  which  the  con- 
demnation ia  made,  will  cause  damage  to  the  re- 
mainder of  the  property,  lessening  its  market 
value 

(a)  The  charge  on  the  subject  of  consequential 
damages  was  too  restricted. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  SS  239-242,  244,  266-268,  278, 
562-^67 ;  Dec  Dig.  1}  05.  222.*] 

11.  Eminipti  Dohaiit  (I  224*) — New  TbiaI/— 
Gbound — Invited  EIbbob. 

In  view  of  the  requests  to  charge  tendered 
by  counsel  for  the  condemnee,  including  one  to 
the  effect  that  as  to  tbe  property  taken  the  ac- 
tual cash  market  value  should  be  allowed,  the 
charge  which  the  court  gave  on  that  subject 
fumudMB  no  groond  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Emlnrait  Do- 
main. Cent  Dig.  U  S74-679;  Dec  Dig.  1 224.*] 

12.  Eminent  Doicain  (§  222*)  —  Condbicna- 

nON  PBOCEEDINOS— IN8TBU0TI0N8. 

In  the  absence  of  evidence  tending  to  show 
that  the  use  of  the  land  condemned  and  taken 
as  a  part  of  a  pond  would  render  the  remainder 
of  the  land  unhealthy  and  thereby  decrease  its 
market  value,  or  of  any  claim  to  that  effect 
made  before  the  jury,  it  would  have  been  better 
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to  omit  tbe  pneantlonaiy  durge  sivoi  on  that 
subject 

[Ed.  Note. — For  other  cases,  see  Emiaent  Do- 
main, Cent  Dig.  |§  5C2-567 ;  Dec.  Dig.  g  222.*] 

13.  Motion  it>s  Nbw  Tbiai.. 

None  of  the  other  grounds  of  the  nutiOQ 
for  a  new  trial  require  a  reversaL 

Error  from  Superior  Court,  Newton  Ooon- 
ty :  Price  Edwards,  Judge. 

Condemnation  proceedinga  by  ttw  Gmtial 
Georgia  Power  Oompany  againat  E.  O.  Flern* 
Ister.  Judgment  for  plaintiff,  and  defendant 
brings  error.  Rerersed. 

Dorsey,  Brewster,  Howell  &  Heyman,  of 
Atlauta,  for  plaintiff  In  error.  Hatcher  & 
Smith,  of  Macon,  and  Greene  F.  Johnson,  of 
Montlcello,  for  defendant  In  error. 

LUMPKIN,  J.  Tbe  Central  Georgia  Power 
Company  Instituted  proceedings  to  condemn 
land  of  Mrs.  Flemlster.  From  tbe  award  of 
the  assesBora  an  appeal  was  taken.  Cte  tbe 
trial  a  verdict  was  rendered.  A  motion  for 
a  new  trial  was  orermled,  and  the  condemnee 
excepted. 

[1]  L  Under  tbe  mllngs  in  Freeman  & 
Turner  News  Co.  v.  Mencken,  116  Oa.  1017, 
42  S.  E.  369.  Grant  t.  Noel,  lU  Ga.  266.  45 
S.  B.  279,  and  Leverett  v,  Bnliardt  121  Ga. 
535,  49  S.  B.  681,  tbe  errors  assigned  In  the 
{^rounds  of  tbe  amended  mdtloji  for  a  new 
trial,  nnmt>ered  3  and  16,  on  tbe  refusal  to 
permit  certain  witnesses  for  the  movant  to 
anawer  stated  questions,  cannot  be  considered, 
because  It  does  not  appear  that  It  was  stated 
to  the  court  what  answers  were  expected  to 
be  given  by  tbe  witnesses  to  the  questions 
propounded.  It  Is  not  improper,  however,  to 
say  that  tbe  question  whether  a  condemnee 
on  appeal  must  file  an  answer  or  plea,  deny- 
ing a  statement  In  the  notice  to  condemn  as 
to  the  number  of  acres  contained  In  tbe  en- 
tire tract  of  land  which  would  be  consequen- 
tially damaged,  was  not  decided  in  Central 
Georgia  Power  Co.  v.  Comwell,  139  Ga.  1, 
76  S.  E.  387.  There  a  plea  was  filed  alleging 
that  the  tract  contained  more  than  tbe  no- 
tice stated.  A  motion  was  made  to  strike 
such  allegation.  The  contention  was  that  the 
only  question  which  could  be  conridered  must 
relate  to  the  land  described  in  the  notice  ct 
intention  to  condemn,  and  that  It  could  not 
be  set  up  that  the  tract  contained  more  acres 
than  such  notice  alleged.  This  court  held 
that  such  contention  was  unsound. 

[2]  2.  The  witness  Flake  testified  that  be 
was  in  the  electric  lighting  business,  and  was 
to  some  extent  acquainted  with  the  operation 
of  an  electric  plant  and  the  value  of  the  wa- 
ter powers;  that  be  had  been  general  man- 
ager of  a  company  doing  an  electric  lighting 
business,  having  its  place  of  business  located 
on  the  same  river  as  that  which  flowed  past 
the  condemnee's  land ;  that  be  formerly  looked 
after  tbe  business,  construction,  and  Installa- 
tion, and  was  afterward  secretary  and  treasur- 
er of  the  company,  having  been  connected  with 


it  tn  aerea  yean  at  tbe  time  9t  tbe  trial; 
and  that  be  bad  some  familiarity  with  water 
powers  on  tbe  river  Involved  In  tbe  case,  and 
had  seal  Qie  shoal  on  the  land  of  condounee^ 
sought  to  be  condemned  in  connection  with 
the  liydro-etectrlc  works  of  ttie  cmdonnor. 
Undw  this  evidence,  be  was  qualified  as  an 
expert  to  give  an  opinion  as  to  the  availabil- 
ity and  market  value  of  the  land  for  use  for 
a  wat«  power,  based  on  foots  shown  to  he 
within  his  own  knowledge,  or  on  facts  proved 
by  others  and  bypothedcally  stated  to  htm. 
His  croas-eia  ml  nation  went  rather  to  bis 
credit  than  to  his  competoicy.  Poster  v. 
Brown,  26  Ga.  25,  71  Am.  Dea  153;  White 
V.  Clements,  89  Ga.  232.  242;  Macon  Bj.  ft 
Light  Co.  T.  Bfason.  123  Ga.  773.  778,  61  S. 
E.  569. 

[3]  8.  The  Witness  Harrison  ffid  not  quali- 
fy as  an  expert  in  r^ard  to  water  powers. 
He  testified  that  be  bad  charge  of  a  dty  U^t 
and  water  plant,  but  that  be  was  not  fomiUar 
with  the  use  of  water  power  for  electrical 
purposes;  that  he  bad  some  idea  of  the 
method  by  whi<di  watw  power  was  utilized, 
but  he  knew  vezy  little  about  hydraulic  en- 
gineering; and  that  be  never  bought  or  sold 
water  power,  or  constructed  a  power  plant  or 
dam.  He  had  never  seen  the  property  in- 
volved in  the  controversy.  He  did  not  show 
himself  to  be  expert  so  far  as  watw  powers 
were  concerned,  but  showed  that  be  was 
not  so. 

[4]  4.  It  was  complained  that  a  witness 
was  not  allowed  to  testify  that,  "assuming 
a  market  for  that  power  within  three  miles 
of  tills  place,  a  fair  value  for  that  undevelop- 
ed water  power,  with  tbe  privilege  of  ralE^lng 
the  water  five  feet.  It  ought  to  pay  interest 
on  a  valuation  of  ¥5,000  or  ¥5.500."  This  was 
properly  rejected.  The  question  was  not  on 
what  valuation  the  witness  thought  that,  un- 
der a  certain  assumption,  a  water  power 
sliould  pay  Interest,  but  what  waa  tbe  maitet 
value  of  tbe  property  taken. 

[6]  6.  It  has  been  held  that  books  of  science 
or  art  are  not  admissible  in  evidence  to  prove 
the  opinions  of  experts  announced  in  them. 
Johnston  v.  Blchmond  &  DanvlUe  B,  Co.,  95 
Oa.  686,  22  S.  E.  694 ;  Cook  v.  Coffey,  103  Ga. 
384,  80  8.  B.  27;  Boswell  v.  State.  114  Ga. 
40,  43,  39  S.  E.  397.  How  far  a  work  of 
science  may  be  used  In  cross-examining  a  wit- 
ness as  to  the  source  of  his  Imowledge  on  a 
given  subject,  and  In  determining  whether, 
if  he  relies  on  a  certain  book  as  authority,  be 
correctly  states  It,  is  not  now  before  us.  Cer- 
tain tables,  such  as  those  of  life  expectancy, 
are  admissible.  We  cannot  be  quite  sure, 
from  the  meager  statements  of  tbe  grounds 
of  the  motion  for  a  new  trial  In  regard  to 
this  matter,  whether  or  not  the  rulings  of  the 
court  were  erroneous  and  so  injurious  as  to 
require  a  new  trial. 

[B]  6.  On  a  question  In  regard  to  the  value 
of  land  sought  to  be  condemned,  it  Is  compe- 
tent to  Introduce  evidence  of  sales  of  proper- 


•For  other  eases  see  sum  topic  end  section  NUHBBR  In  Deo.  Die.  ft  Am.  DIs.  K^-Na  Serlea  A  R«p*r  Indexes 

Digitized  by  Google 


FUG1U8TSB      OBNTRAIi  OSOBOIA  POWER  Oa 


161 


t7  dmllar  to  tbat  In  question,  made  at  or 
near  tlie  time  of  the  taUng.  The  exact  limit 
either  of  similarity  or  dlCFerence,  or  of  oear- 
neae  or  remoteness  In  point  of  time,  is  difficult, 
if  not  impossible,  to  prescribe  by  any  arbi- 
trary  mle^  but  must  to  a  large  extent  depend 
on  the  location  and  the  character  of  the  prop- 
erty and  the  circumstances  of  the  case.  It  Is 
to  be  considered  with  reference  to  throwing 
light  on  the  Issue,  and  not  as  a  mere  method 
of  raising  a  1^1  pnole.  2  Lewis,  Em.  Dom. 
<3d  Bd.)  I  062 ;  aty  of  Oolumbus  v.  McDan- 
lel.  U7  Oa.  823,  4B  8.  BL  09.  Where  a  witness 
bad  testified  tbat  the  land  sought  to  be  con- 
demned was  worth  $100  to  $125  per  acre,  it 
was  too  general  a  question,  though  on  cross- 
examination,  to  ask  him:  "You  know  where 
this  Itumus  place  Is  that  sold  at  $4  an  acre, 
right  down  there  next  to  you?"  This  assumed 
the  location  and  sale  at  a  stated  price,  with- 
out regard  to  time,  and  left  to  the  witnesa 
only  to  answer  "Yes,"  if  he  knew  the  place. 
Had  he  testified  that  he  nevn  knew  of  any 
land  In  that  Ttdnity  b^ng  sold  at  such  a 
price,  or  at  less  than  a  certain  price,  it  wonld 
have  been  competent,  on  eross-examlnatton, 
to  inquire  as  to  a  particular  sale  In  the  neigh- 
borhood-at  a  less  prlc^  or  his  knowledge  of 
values  could  be  tested  by  appropriate  ques- 
tions; bnt.  as  ttie  case  stood,  the  question  al- 
lowed to  be  asked  and  answered  was  too 
sweeping  «rai  for  croBs-ezamlnatloB. 

[7]  7.  The  notice  of  condemnation  showed 
tbat  It  Incloded  the  right  to  back  water  on 
certain  land,  on  which  there  was  a  shoaL  On 
tlie  trial  €t  tbe  appeal,  the  condemnor  Intro- 
duced erldenoe'  as  to  t3ie  valne  of  the  land 
sought  to  be  condemned,  but  which  made  no 
special  ntermn  to  the  question  whether  the 
shoal  had  any  special  value  for  furnishing 
water  power.  The  eondonnee  introduced  evi- 
dence as  to  general  value,  and  also  tending 
to  prove  that  the  shoal  was  valuable  as  an 
undeveloped  water  power.  In  rebuttal,  the 
oondonnor  ofltered  evidence  by  depositions 
prevlonsly  takm,  tending  to  show  tbat  the 
shoal  bad  no  value  for  that  purpose^  This 
wsa  admitted  ovor  objection,  based  on  the 
ground  that  the  evldoioe  should  have  been 
<^ered  In  chl^  and  not  in  rebuttal.  In  this 
ruling  there  was  no  error.  Sonthnn  Railway 
Ca  V.  Clay,  130  Oft.  66S  (4),  ei  a  B.  226.  a?be 
statement  of  the  presiding  jud^e  to  the  effect 
tbat  he  was  inclined  to  sustain  the  objection, 
bot,  as  he  might  be  afEeeted  by  a  desire  to 
get  through,  be  thought  It  best  to  overrule  the 
objection,  was  not  a  very  good  reason ;  bnt 
the  ruling  was  not  a  very  bad  ruling,  certain- 
ly not  BO  bad  oa  to  famish  any  ground  for  a 
FOVosaL 

(•]  &  The  etemmti  which  are  for  consid- 
eration In  determining  the  value  of  land  con- 
demned  have  so  recently  been  considered  in 
Oentral  Georgia  Power  Oo.  v.  Maja,  187  Ga. 
120,  72  S.  n.  900,  Central  Georgia  Power  Co. 
T.  Preston,  187  Qa.  848,  78  S.  B.  006,  and 
Central  Georgia  Power  Oo.  v.  Stone,  189  Ga. 
410;  17  &  BL  66BI,  tbat  It  wonlA  seem  to  ba 


unnecessary  to  r^ieat  what  was  there  said. 
See,  also,  Harrison  v.  Young,  0  Ga.  S59.  The 
request  to  charge  embodied  in  the  twenty- 
fifth  ground  was  generally  In  the  right  di- 
rection, and  was  donbtiess  taken  largely  from 
Boom  Co.  V.  Patterson.  98  U.  S.  403,  20 
li.  Ed.  206.  It  is,  however,  argumentative  in 
form,  which  may  be  meritorious  In  an  opin- 
ion of  a  court  of  last  resort,  where  a  propo- 
sition Is  bdng  sniKwrted  by  reason  and  au- 
thority, but  Is  not  desirable  when  a  trial 
Judge  is  charging  a  Jury,  and,  under  the 
practice  in  this  state^  may  amom^  to  a  posi- 
tive error. 

[I]  9.  The  request  to  charge  set  out  hi  the 
tw«it7<«eventb  ground  of  the  motion  for  a 
new  trial  called  attention  to  the  fact  that 
the  condemnee  ocmtended  that  the  property 
taken  wonld  indnde  mudi  of  the  lowlands 
and  vall^  of  her  farm,  and  tiiat  tbls  wonld 
destroy  the  goioal  nnlty  of  the  fiirm,  and 
thus  depreciate  tbe  maAet  value  of  tbe  part 
not  Wan.  The  request  to  charge  set  out 
in  the  twwty-elghth  ground  sought  to  call 
attwtlon  ftf  the  Jury  to  the  ctmtention  of  tbe 
condemnee  that  the  raising  of  the  water  In 
the  rlvw  aloi^slde  her  place  would  prevent 
the  drainage  of  tbe  part  of  her  bottom  lands 
not  taken,  and  wonld  cause  them  to  be  filled 
with  sand,  and  would  destroy  their  value. 
These  were  legitimate  subjects  for  the  con- 
sideration of  the  Jury,  and  the  charge  In 
general  terms  as  to  consequential  damages 
to  the  lands  not  taken  did  not  raider  the 
requests  vainness.  liewls,  Em.  Dom.  (3d 
Ed.)  I  710;  Savannah,  etc,  By.  Oo.  v.  Wil- 
liams, 133  Ga.  679,  66  a.  E.  942. 

The  requests  embodied  in  the  twenty-sixth 
and  twenty-ninth  grounds  of  the  motion  were 
substantial  repetitions  of  general  principles 
contained  In  the  cha^;  and  tbe  law  does 
not  require  emphasis  by  repetition,  on  re- 
quest 

[II]  10.  Where  a  part  of  a  tract  of  land 
Is  condemned  for  use  as  a  reservoir  by  a 
hydro-electric  company,  the  owner  is  entlUed 
to  be  paid  the  value  of  tbe  land  taken;  and 
if  there  are  consequential  damages  to  tbe 
balance  of  the  land,  they  should  also  be  al- 
lowed. In  determining  the  amount  of  tbe 
latter,  they  indude,  not  only  damages  di< 
rectly  arising  from  the  taking  of  a  part  of 
tbe  land,  bnt  also  from  the  legitimate  use 
thereof  for  the  purpose  for  which  It  is  taken, 
if  the  evidence  shows  that  such  use  will 
cause  damage.  Consequential  benefits,  If 
any,  can  be  aet  np  to  reduce  conseqnaitial 
damages,  or  to  prevent  their  allowance.  The 
charge  on  this  subject  was  too  restricted.  In 
rep«itlng  several  times  that  tbe  consequen- 
tial damages  recoverable  were  only  such  as 
were  proximately  caused  by  the  taking. 

[11]  11.  We  cannot  say  that  the  charges 
comidalned  (tf  In  the  thirtieth,  tblrty-flrst, 
and  thirty-second  grounds  of  the  motion 
furnish  any  ground  for  revwsal.  Counsel 
conceded  in  requests  to  cbaxge  that  the 
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amount  to  be  allowed  for  the  market  value 
of  the  property  taken  shoulct  be  on  a  cash 
basis;  and  one  court  at  least  has  declared 
that  Boch  1b  the  law.  Brown  t.  Calnmet 
River  By.  Co.,  126  lU.  600,  18  N.  B.  283.  The 
decision  In  Cincinnati  Jb  Georgia  Railroad  v. 
Mima,  71  Ga.  240  (3),  did  not  hold  that  the 
market  value  to  be  determined  ia  not  on  a 
cash  basis,  but  simply  dealt  with  the  form 
of  the  question  put  to  a  witness. 

[12]  12.  Ab  there  was  no  evidence  of  sick- 
ness produced  by  the  use  of  the  land  taken 
for  a  pond,  and  It  does  not  appear  that  any 
claim  was  made  before  the  Jury  for  damages 
on  that  account,  it  would  have  been  better 
not  to  make  the  precautionary  charge  re- 
ferring to  such  sickness.  If  there  had  been 
evidence  that  the  use  of  the  land  taken  for 
a'  pond  affected  the  rest  of  the  place  for  a 
residence,  and  thus  diminished  Its  market 
valn^  that  might  have  been  a  drcumatance 
for  consideration  by  the  Jury.  Had  there 
been  each  evidence,  involving  the  rendering 
of  the  place  unhealthy,  and  thoe  reducing 
its  market  value,  tlie  court  might  well  have 
cautioned  the  Jury  that  no  recovery  could  be 
had  on  account  of  any  partleular  alt^ees, 
but  that  the  effect  of  the  pond  on  the  market 
value  of  the  rest  of  the  land.  It  any,  could 
be  considered. 

[1 3]  IS.  N(me  of  the  other  grounds  4ft  the 
motion  for  a  new  trial  show  error  for  the 
reasons  assigned  in  them;  nor  woold  they 
require  a  reversal. 

Judgment  reversed.  All  Uu  Justices  con- 
cur. 


BROWN  et  al.  T.  SOUTHERN  RT.  CO.  et  al 
(Supreme  Court  of  Georgia.    Aug.  14,  1913.) 

(8»aaTtu$  »y  tA«  Courts 
1.  AseiQmfEKTS  (S  60*>— EqniTABiji  Absiqn- 

1CENT8. 

The  following  order  was  issaed  to  cover 
the  price  of  certain  cross-tleB  furnished  to  the 
Wooley  Tie  Company,  and  by  that  compao; 
sold  to  the  Soathern  Railway  Company:  "At- 
lanta, Ga..  August  20, 1910.  Sontbem  Railway 
Company.  Mr.  W.  F.  H.  Flnke.  Tie  and  Tim- 
ber Agt,  Southern  Rwy.  Go. — Dear  Sir: 
Please  prepare  voucher  favor  Mr.  M.  J.  Head, 
of  Tallapoosa,  Ga.,  for  nine  hundred  thirty-six 
and  >*/ioo  dollars,  in  payment  following  tie 
accounts,  deducting  the  amount  fnim  amount 
you  owe  U8  for  cross-ties.  O.  II.  ISrown,  $;ili5.- 
23;  G.  W.  &  J.  C.  Tumlln,  $419.G1 ;  Maiide- 
Tille  Mills,  $54.20;  Killgore,  Scwell  &  Co., 
£31.80;  Sewell  Bros.,  $20.00;  I.  N.  Mitnick, 
$15.40— $936.24,  and  oblige.  Tonra  very  truly, 
Wooley  Tie  Company,  P.  L.  Wooley."  At  the 
time  the  order  was  delivered  the  Southern  Rail- 
way Company  owed  the  Wooley  Tie  Company 
for  cross-ties  an  amount  exceeding  that  specified 
in  the  order.  M.  J.  Head  was  attorney  at  law 
for  the  persons  named  in  the  order  as  owners 
of  the  ue  accounts.  Beld,  while  the  written 
order  in  question  was  not  an  assignment  of  the 
legal  title  to  that  portion  of  the  fond  therein 
Kpecified,  It  was  an  equitable  assignment  Fi- 
delity Co.  V.  Exchange  Bank,  100  Ga.  619,  28 
S.  E.  303;  Rivers  v.  Wright,  117  Ga.  81,  43 


(G«. 

S.  E.  409;  King  t.  Gentral  By.  Oo.,  185  Ga. 
225,  69  S.  bTiIB,  Ann.  Cas.  1A12A.  672  ;  2 
Am.  Jb  Eng.  Skic.  Law,  106B-107(^  and  caaea 

dted. 

[Ed.  Note^For  other  eases,  sea  Asdgnmenti^ 
Cent  Dig.  H  g»-10S;  De&Dig.  |  BO*] 

2.  AssioKUENTs  (i  60*)— EquxT&BLi  AmaH- 
HXifT— Right  to  EHroBCB. 

In  an  equitable  proceeding  Instituted  by 
the  Southern  Railway  Company  against  the 
persons  In  whose  fevw  the  order  was  issued, 
and  numerous  other  persons,  in  which  they 
were  required  to  interplead  for  the  purpose  of 
determiuing  their  rights  in  the  fund  beld  by  the 
Southern  Railway  Company  as  due  to  the 
Wooley  Tie  Company,  tiie  order  was  enforcea- 
ble as  an  equitable  assignment  Rivers 
Wright,  supra. 

[Ed.  Note.— For  other  cases,  see  A8signment% 
Cent  Dig.  SS  8ft-105 ;  Dea  Dig.  {  60.«1 

3.  ASBIQNlfBNTS  (|  SO*}— EQUXTABLK  ASSIOIff- 
HSNTS. 

On  exception  to  the  auditor's  report,  the 
judge  erred  m  holding  that  the  order  was  not 
an  equitable  assignment,  and  in  directing  a 
verdict  against  the  auditor's  report  relative  to 
this  matter. 

[Ed.  Note. — For  other  cases,  see  AssignmentL 
Cent  Dig.  SS  99-lOS;  De&Dig.  {  60l*] 

EtTor  from  Superior  Coor^  Gwinnett 
County ;  B.  F.  Walker,  Judge. 

Equitable  action  by  the  Southern  Railway 
Company  and  others  against  O.  H.  Brown 
and  others.  Judgment  for  plaintiffs,  and  de- 
fendants bring  error.  Reversed. 

H.  J.  Head,  of  Tallapoosa,  for  plaintiffs  in 
error.  John  J.  Jb  Roy  M.  Strickland,  of 
Athena,  E.  O.  Dobbs,  of  Bnford,  D.  M.  Byrd, 
J.  A.  Perry,  I.  L.  Oakes,  and  O.  A.  Nix,  aU 
of  LawrencevlUe,  Eld  Quilliau  and  Howard 
Thompson,  both  of  GainesviUe,  W,  W.  Stark, 
of  Commerce,  and  Oscar  Brown,  of  Homer, 
for  defendants  in  error. 

ATKINSON,  J.   Judgment  lOTersed.  AU 

the  Justices  concur. 

FISH,  O.  J.,  and  LUMPKIN,  J.  (concurring 
specially).  The  Southern  Railway  Compajiy 
filed  an  equitable  petition,  which  was  substan- 
tially a  bill  of  interpleader,  except  that  It 
prayed  a  decree  that  It  only  owed  its  original 
creditor,  and  also  prayed  for  general  relief. 
The  auditor  found  in  favor  of  the  plaintiffa 
In  error.  So  far  as  the  present  record  shows, 
no  party  filed  exceptions  to  such  report,  ex- 
cept the  Southern  Railway  Company,  which 
admitted  owing  the  Indebtedness,  and  which 
had  filed  an  equitable  petition  calling  the 
various  claimants  in  to  contest  over  it. 
There  Is  no  brief  of  evidence  in  the  record, 
and  the  exceptions  of  fact  cannot  be  noticed. 
The  exceptions  of  law  merely  state  In  gen- 
eral terms  that  the  auditor  erred  In  finding 
that  there  was  an  equitable  assignment,  and 
also  In  flndlug  that  the  railway  owed  no- 
body but  the  original  debtor.  No  specific 
reason  Is  stated  why  the  instrument  set  out 
in  the  headnotes  by  the  majority  of  the 
court  did  not  constitute  an  equitable  assign- 
ment  The  only  reason  urged  before  this 
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court  was  tbat  It  did  net  snflBdeatly  identity 
the  fond  out  of  which  paymoit  was  made  to 
operate  aa  rach.  We  concur  In  holding  that 
it  did  suffldently  describe  or  specify  the 
fand,  and  that  It  was  not  amenable  to  that 
flection.  Whether  or  not  conteBtants  for 
this  fond  might  have  had  any  valid  grounds 
for  exertion  to  the  auditor's  report  Is  im- 
material. As  against  the  Soutbem  Railway 
Company,  which  owes  the  money,  and  after 
haTing  called  the  various  parties  into  equity 
to  contest  over  the  ownership  of  the  fund, 
now  atta<±a  the  instrument  under  which  the 
plaintiffs  in  error  claim  as  an  equitable  ae- 
sl^unoit,  it  is  good. 

We  ooncor  in  the  Judgment  of  rewsal  for 
these  reasons. 


MACON,  D.  &  S.  B.  CO.  v.  ANCHORS. 
(Supreme  Court  of  Georgia.    Aug.  14,  I&ISJ 

^jGTWIs&w  »y  tike  Court,) 

1.  New  Tbiai.  (1  163*)— Appeaz.  and  Ebsob 
(ii  222,  270*)— Pbksentation  for  Review— 
Pboceedinob  to  Pbocubb  New  Tbial — Ob- 
dees. 

Considering  the  order  passed  by  the  judge 
below  in  overrnling  the  motion  for  a  new  triaJ, 
and  the  supplementary  order  or  opinion  Qled 
with  the  record,  it  does  not  appear  that  the 
Jndge  failed  to  enrdse  the  dlsczetion  vwted  In 
him  b7  Inw  In  paaeing  upm  the  motion. 

Cent 


peal  and  ^rror.  Cent  Dig.  {{  1153, 1156,  1333- 
1386,  1609,  1610^  1769,  1760»  1763;  Dec  Dig. 

2.  UAsm  AifD  Sebtaht  (|  270*)— Tbial  (| 
8S*)— Becbftioit  or  Evidenob— Sutticien- 
CT  or  Evidence— In JUBT  to  Railboad  Em- 

PLOTt. 

A  part  of  the  testimony  of  each  of  the  wit- 
nesses whose  teatimoay  was  objected  to  on  the 
ground  of  irrelevancy  tended  to  some  extent  to 
Ulastrate  the  issue  as  to  structural  defects  in 
the  car  which  was  derailed,  and  in  the  derail- 
ment of  which  the  plafntifTs  husband  was  kill- 
cdj  or  in  the  track  at  the  place  where  the  de- 
railment occurred. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Serrant,  Cent  Dig.  H  »13-e27,  932 ;  Dec.  Dig. 
j^Oj*^^!,  Cent  Dig.  H        22S-225;  Dec 

3.  Tbiai.  (|  296*)  —  Instbuctions  —  Cube  or 
Ebbobs— InJUBT  TO  EuFLorA. 

Id  view  of  the  entire  charge,  the  Inaccara- 
des  in  the  excerpt  complained  of  do  not  require 
the  grant  of  a  new  triaJL 

[Ed.  Note.— For  other  casea  see  Trial,  Cent 
Dig.  H  706-718,  716,  7lOl8;  Dec.  Dig.  { 
286.*f 

Error  from  Superior  Court,  Bibb  Coun- 
ty; N.  E.  Harris.  Judge. 

Action  by  Fanny  Anchors  against  the  Ma- 
con, Dublin  &  Savannah  Railroad  Company. 
Judgment  for  pin  In  tiff,  and  defendant  brings 
error.  Affirmed. 

Fanny  Anchors  brought  suit  against  the 
railroad  company  for  damages  from  the  hom- 
icide of  her  husband,  Samuel  Anchors,  who 
was  a  section  foreman  for  the  railroad. 
While  Indiargeof  a  band  car  carrying  a  gang 


pt  workmen  to  their  work  on  the  Slst  of 
January.  1911.  the  car  was  derailed,  and 
Anchors  received  injuries  which  resulted  in 
his  death.  Among  other  all^ations  of  neg- 
ligence, it  was  averred  that  the  hand  car  waa 
defective  In  certain  specified  particulars,  and 
that  Uie  tmck  was  defective  where  the  de- 
rallment  occurred.  The  material  allegationa 
of  the  petition  were  denied  in  the  answer. 
The  trial  resulted  In  a  verdict  for  the  plain- 
tiff. The  defendanfa  motion  for  a  new  trial 
was  overruled,  and  exception  was  taken. 

In  one  gronnd  of  the  motion  complaint  i» 
made  of  the  admisdon  of  the  following  tes- 
tlmoiv  of  the  witness  W.  S.  Anchors:  "I 
saw  a  hand  car  at  PUra^i  Peak  on  Sunday,. 
February  l^th,  where  I  went  with  Hr.  May- 
nard  and  Mr.  D^re^  oa  Information  from 
Mr.  Langston  aa  to  where  the  car  was.  I 
found  a  red  lever  car ;  lost  motion  and  lat- 
eral motion;  lateral  motion  ttiree-quartera 
of  an  inch.  I  measured  the  car  and  distance 
between  the  wheeL  Tbe  jonmal  boxes  had 
been  bolted  for  some  time  underneath  the 
beam.  I  measoiad  on  both  sides  of  the  car 
the  distance  from  the  center  of  the  front  and 
back.  They  did  not  measure  the  sama  The 
journal  boxes  on  that  car  are  to  hold  the 
wheel,  journal,  and  axles.  I  noticed  later- 
al motion  in  tiie  car.  It  would  swing,  and 
the  wheels  on  the  left  hand  were  three-quar- 
ters of  an  inch  doeer  tlian  they  were  on  the 
right  I  noticed  a  beam  broken  on  the  right- 
hand  side.  The  bolt  was  also  out  It  ap- 
peared to  be  an  old  break.  The  bolt  was 
gone  from  the  oil  cellars.  I  saw  no  bolt  on 
the  car,  no  new  hole  bored  In  the  journal 
boxes,  no  signs  of  new  repairs,  nor  new  iron 
In  the  car.  nor  in  the  journal  boxes.  The  car 
was  painted,  and  no  paint  rubbed  off.  If  new 
holes  had  been  bored  for  the  journal  boxes, 
I  would  have  known  it  I  would  have 
known  if  the  journal  boxes  had  been  moved 
from  one  place  to  another.  The  purpose  of 
the  journal  box  was  to  hold  the  axl&  The 
journal  box  was  closer  on  the  left  than  on 
the  right;  bolted  together  tbat  way.  The 
journal  boxes  had  not  been  moved."  This  tes- 
timony was  admitted,  over  the  objection  that 
it  was  irrelevant  as  showing  what  was  the 
condition  of  the  car  at  the  time  of  the  injury. 

The  following  testimony  of  the  witness 
Walter  I>efore  was  admitted  over  a  similar 
objection:  "I  went  to  Pike's  Peak,  some 
time  about  the  first  of  the  year,  with  Mr. 
Maynard  and  Mr.  Anchors,  and  saw  a  band 
car.  I  have  been  a  machinist,  having  bad 
13  years*  experience.  I  examined  that  car 
down  there.  We  measured  the  distance  from 
the  axle  with  a  small  reed,  and  the  axles  at 
one  end  about  flv&«lghths  of  an  Inch  wider 
than  the  other.  My  recollection  is  the  left 
side  was  the  short  side ;  I  am  not  sure.  It  was 
an  accurate  measurement  Being  shorter 
on  one  side  than  the  other  means  the  wheels 
don't  tram.    The  journal  boxes  are  small 
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carai  of  Inm,  boxed,  Inverted,  and  bolted  un- 
der the  beam  of  tlie  bUI,  whldi  has  BabUtt 
metal,  and  the  joonial  and  Qua  ades  rotat- 
ing on  the  boxes.  Theee  wheela  and  axles 
did  not  have  an  appearance  of  having  bem 
moved,  aa  far  as  X  saw.  They  were  bolted 
when  I  saw  them.  Th^  eonld  not  be 
brongbt  closer  together,  except  by  stztidng  a 
bolt,  or  bending  the  bolt,  or  a  very  great  bend 
In  the  center  of  the  axle.  I  mean,  aprlng  the 
axle ;  that  answer  Is  taking  into  considera- 
tion the  amount  of  the  wheels  ont  of  tram. 
If  the  axles  were  sprained  flTe-elgbths  of  an 
Indi.  I  don't  think  the  car  would  mn,  if  it 
was  sprung  enough  to  throw  the  axle  flve* 
eighths  of  an  Inch  out  of  tram.  The  bole 
Is  usually  cmeHBlxteaith  of  an  indi  larger 
than  the  bolt  The  boxes  had  no  aiq^earance 
of  having  been  moved  on  the  slU;  If  not, 
necessarily  they  must  have  beea.  bolted  out 
of  the  tram.  This  car  on  a  stral^t  track, 
out  of  tram  three-qoartem  of  an  incb,  wonld 
cause  the  flanges  to  tend  to  mount  the  rail. 
If  the  car  were  going  in  this  direction,  and 
the  rails  come  together  like  that,  and  the  car 
ran  over  them,  there  would  be  more  tendency 
to  mount  the  rail  In  a  joint  of  that  diaracter, 
if  the  mismatched  rail  was  on  the  side  of 
which  the  flange  of  the  wheel  was  hugging 
the  rail.  If  the  flange  mounted  the  rail,  It 
would  cause  the  car  to  run  off  the  track." 

Substantially  the  same  objection  was  urged 
to  the  following  testimony  of  the  witness 
W.  R.  Goodyear:  "I  had  occasion  to  go  to 
Fitzpatrick,  about  March  or  April  of  last  year, 
with  Mr.  Jones,  Mr.  Anchors,  and  Mr.  May- 
nard,  and  examine  the  hand  car,  which  we 
found  out  of  tram  three-quarters  of  an  Inch, 
and  a  half  inch,  and  three-quarters  lateral 
between  the  hub  of  the  wheel  and  box,  some 
of  the  bolts  out  of  the  oil  cellars,  and  one  of 
the  beams  broken.  We  examined  the  journal 
box,  and  I  do  not  remember  that  there  was 
any  appearance  of  its  having  been  recently 
moved.  They  were  bolted  on  the  frame  of 
the  car.  The  wheel  was  out  of  tram  three- 
quarters  of  an  Inch.  In  reference  to  the  bolt- 
ing of  the  journal  boxes,  they  were  not  put 
on  In  line.  This  car  running  on  the  track 
this  side  of  Swift  Creek  three  quarters  of  an 
Inch  out  ot  tram,  from  four  to  six  miles  an 
hour,  in  reference  to  the  flanges  on  ^e  other 
side,  would  have  the  effect  of  running  It  to  the 
rail.  If  there  was  a  bad  Joint  in  the  track, 
it  would  be  more  than  apt  to  mount;  more 
so  than  if  It  was  not  ont  of  plumb.  I  was 
present  at  Swift  Creek  when  Mr.  Jones  made 
the  measurements." 

Similar  objection  was  urged  to  the  testi- 
mony of  B.  Jones  as  follows:  "My  occupa- 
tion is  railroading  as  track  foreman,  of  21 
years  and  7  months  experience  with  South- 
ern, Central,  A.,  B.  &  A.,  and  A.  A  P.  I 
have  worked  for  the  Macon,  Dublin  &  Savan- 
nah Ballroad,  and  I,  with  Mr.  Anchors  and 
Mr.  Maynard,  examined  hand  car  on  the  5th  of 
March,  1911,  at  Fitzpatrlck.  I  found  the  car 
to  be  out  of  line ;  a  difference  in  the  aldea  of 


the  measuremoit  One  aide  of  Oe  wheels 
were  not  <m  the  square  on  the  ficamo.  There 
was  about  three-ijuartefB  of  aa  Imdi  differ- 
ence between  the  two  sides,  and  aomettlng 
like  three-quarters  of  an  Inch  loose  motion 
In  the  trama  It  was  a  mifl^ity  ahaefcHty 
car  to  be  used.  The  speed  wheel  was  loose 
on  the  axle;  It  didnt  mn  true;  the  wheels 
on  one  side  were  nearer  the  gauge  than  the 
other  ride  and  lateral.  The  running  gear 
doesn't  c«ne  straight  togethOT;  tt  la  not 
SQuare ;  and  I  found  some  bolts  ont  on  the 
seat  oi  the  car.  TbBre  was  a  beam  brokoi 
on  the  car.  I  saw  no  evidaice  of  recrat  re- 
pairs on  the  car.  The  car  Is  held  in  place 
by  some  small  bolts  and  cups  undemeaOi, 
that  come  up  through  the  frame.  Whoe 
I  was,  we  had  to  have  cars  run  plumb.  Z 
could  not  look  at  that  car  and  see  the  defect.** 

Like  objection  was  urged  to  the  following 
testimony  of  the  same  witness:  "I  saw  the 
track  where  the  car  was  derailed  on  the  Ma- 
con, Dublin  &  Savannah  Railroad,  on  the  oth- 
er side  of  a  branch  down  by  Fltzpatrlcfe.  I 
saw  where  a  car  ran  off  on  the  track.  I  have 
passed  Swift  Creek  station  several  times. 
Cannot  say  how  far  this  was  from  Swift 
Creek,  lir.  Goodyear,  Anchor^,  and  yourself 
were  with  me.  I  saw  where  there  had  been 
a  car  off  the  cross-ties,  and  45  or  60  feet 
west  the  track  was  out  of  gauge.  Working 
standard  track  Is  4^  feet,  and  that  was  4  feet 
9,  because  I  measured  It  with  a  role.  It 
looked  like  the  car  struck  the  ground  not 
very  far  from  the  place  I  saw  a  mismatched 
Joint;  that  la,  the  rails  were  not  evenly 
spaced.  The  southern  rail  went  out  There 
was  a  high  place  on  the  rail  that  went  over 
the  trestle  near  there,  which  would  throw 
one  side  of  the  car  up  and  the  other  down. 
On  other  railroads  where  I  have  worked. 
It  would  have  been  considered  unsafe  to  use 
a  car  in  that  condition." 

In  another  ground  of  the  motion  the  fol- 
lowing charge  of  the  court  was  complained 
of:  "If  you  should  believe  In  this  case  that 
the  railroad  company  have  not  exercised  that 
degree  of  diligence  I  have  charged  you,  either 
In  reference  to  the  car  furnished,  or  with 
reference  to  the  condition  of  the  track,  and 
that  that  constitutes  negligence  upon  their 
part  then  the  plalntlfl  would  be  entitled  to 
recover,  provided  that  he  was  not  killed,  and 
his  death  was  not  brought  about  by  circum- 
stances which  he  could  have  avoided,  In  which 
he  could  have  avoided  the  consequences  of 
the  defendant's  negligence."  It  was  contend- 
ed that  this  charge  is  error,  "because  it 
incorrectly  stated  the  law  and  was  inappli- 
cable to  the  facts  of  the  case,  and  because  It 
was  confusing  by  referring  to  the  plaintiff 
as  being  not  killed  and  to  his  death  In  the 
same  sentence." 

Minter  Wlmberly,  Jesse  Harris,  and  Chas. 
Akerman,  all  of  Macon,  for  plaintiff  In  errur. 
Napier,  Maynard  &  Plunkett,  of  Macon,  tor 
defendant  In  error. 
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BBOK,  J.  (after  atattng  tbe  Iketa  u  above). 
[1]  1.  In  ttie  brief  of  counsel  for  tbe  lOalntlff 
In  error  It  is  eontended  that  die  Judge  below 
"did  not  approre  tbe  finding  of  the  Jnry,  and 
failed  to  exbrdse  the  discretion  which  the 
law  oontMupbiteB  he  shonld  exerdse  In  over* 
mlti^  a  motton  fin  a  new  trial,  and  that 
where  a  first  appUcatiou  for  a  new  trial  1b 
made  on  discretionary  grounds,  the  trial 
Judge  mnst  exerdse  his  discretion  In  approv- 
al or  dlsapproral  of  the  verdict;  that  the 
order  oTerroUng  the  motion  for  a  new  trial 
In  tUs  case  shows  on  its  &oe  that  tbe  Jadge 
did  not  exercise  the  discretion  which  the  law 
vested  in  him."  The  fhUnre  of  the  judge  be- 
low to  exerdse  his  discretion  was  not  avored 
in  tlw  Ull  of  exceptiona.  nor  made  the  sub- 
ject of  a  Bpedal  ezc^itlon,  and  Is  urged  for 
the  first  time  In  the  bAet  and  argammt  of 
counsel  before  tliis  court  But  under  the 
rulii^  made  in  tlie  case  of  Ifolntyre  v.  Hcln- 
tyre,  ISO  Oa.  67,  47  8.  a  501,  102  Am.  St 
Repv  71, 1  Ann.  606,  it  Is  the  duty  of  this 
court  to  pass  upon  the  question  thus  raised. 

Upon  bearli^  the  motion  tbe  judge  passed 
the  following  order:  "June  4,  1912.  Tbe 
within  motion  for  new  trial  and  tbe  amended 
motion  for  new  trial  coming  on  to  l>e  heard, 
and  the  ordinal  and  the  amended  motion  are 
hereby  orerrnled  on  all  grounds  therein  stat- 
ed. Tbe  motion  was  held  up  after  argument 
till  this  day  by  the  court  N.  B.  Harris,  Judge 
S.  C.  M.  C."  Following  the  order  just  Quoted, 
overruling  the  motion  for  a  new  trial,  we 
find  In  tbe  record  the  following:  "Anchors 
V.  bL  D.  &  S.  R.  R.  Ca  Not  having  presided 
on  the  trial  of  this  case,  I  have  not  felt  that 
my  discretion  la  quite  as  broad  as  that  of  the 
trial  judge.  I  did  not  see  the  witnesses,  nor 
hear  the  evidence  delivered.  While  I  tiilnk 
the  verdict  may  be  against  tbe  weight  of  the 
evidence  to  sustain  it,  the  jury  bad  the  right 
to  believe  the  plaintiff's  evidence,  and  I  re- 
fuse to  disturb  the  verdict  N.  B,  Harris,  J. 
S.  C.  M.  C."  Immediately  following  this 
last-recited  part  of  the  record  appears  the 
following  entry:  "Filed  in  office,  June  13, 
1912.  R.  F.  Hunter,  Dep.  Clerk." 

Pretermitting  all  discussion  as  to  whether 
or  not  the  supplementary  order  or  opinion 
died  by  the  court  below  as  a  part  of  the  rec- 
ord In  a  case  should  be  considered  as  a  part 
of  the  order  of  the  judge  overruling  the  mo- 
tion for  a  new  trial,  we  are  of  the  opinion 
that,  when  that  order  and  the  original  order 
are  considered  together,  it  does  not  appear 
that  the  Judge  failed  to  exerdse  tbe  discre- 
tion vested  In  him  by  law  In  i>assing  upon  the 
motion  for  a  new  trial.  A  very  similar  ques- 
tion to  tbe  one  presented  here  was  considered 
and  discussed  in  tbe  case  of  Martin  v.  Bank 
of  Leesburg,  187  6a.  290,  73  S.  B.  387. 

[2]  2.  Tbe  testimony  of  certain  witnesses, 
and  the  objection  raised  thereto  by  tbe  mov- 
ant at  the  time  of  the  trial,  Is  set  out  in  the 


statement  of  fiicts.  Where  teatimonj  is  ob- 
jected to  In  bulk,  and  upon  examination  it 
appears  that  a  part  of  it  was  admlsdble, 
Uie  order,  of  the  court  overruling  tbe  objec- 
tion will  not  be  reversed,  if  any  part  of  the 
evidence  was  not  open  to  the  objection  made. 
In  tbe  testimony  of  each  of  the  witnesses 
there  Is  some  evidence  from  which  the  jury 
might  have  found  that  tiiere  were  structural 
defects  in  the  car  which  was  derailed,  or 
In  the  track  at  the  place  where  the  derail- 
ment occurred;  and  such  evidence  tending 
to  show  these  structural  defects  was  admis- 
sible, though  the  witnesses  did  not  see  tbe 
car  or  the  track  until  30  days  or  more  after 
the  occurrence  which  it  is  alleged  resulted 
in  the  death  of  the  plalntUTs  husband. 
Southern  By.  Co.  t.  HiU,  ISfr  Oa.  649,  77 
S.  E.  803. 

[S]  3.  While  the  excerpt  from  the  diarge 
which  Is  excepted  to  by  plaintiff  in  error 
was  not  entirely  faultless  and  accurate,  we 
do  not  think,  after  reading  the  entire  charge, 
that  it  is  cause  for  a  new  trial.  In  the  first 
place,  we  do  not  think  the  jury  would  have 
been  at  all  confused  by  "referring  to  the 
plaintiff  as  being  not  killed  and  to  his  death 
in  the  same  sentence."  The  charge  as  a 
whole  clearly  and  fully  states  the  case,  and 
there  cannot  be  the  slightest  doubt  that  the 
jury  distinctly  understood  that  the  plaintiff 
was  tbe  wife  of  the  decedent,  and  was  suing 
to  recover  damages  for  his  death,  alleged  to 
luve  been  caused  by  certain  acte  of  negli- 
gence on  tbe  part  of  the  defendant  And 
while  in  the  excerpt  from  the  charge  quoted 
tbe  law  would  have  been  more  completely 
stated  as  applicable  to  tbe  hypothesis  con- 
tained In  the  first  part  of  the  excerpt.  In  ref- 
ermce  to  tbe  negligence  of  the  defendant 
company,  if  tlie  court  liad  added  tliat  before 
the  plaintUI  could  recover  it  should  appear 
that  the  death  of  tbe  plalntUTs  hustMind  was 
caused  by  tbe  negligence  of  the  defendant, 
or  it  should  be  made  to  appear  that  the 
negligence  was  the  proximate  cause  of  the 
death  of  the  plalntUTh  husband,  yet  such 
an  omission  as  this  Is  not  cause  for  a  new 
trial,  where  It  Is  disclosed  that  In  a  preceding 
part  of  the  charge  the  court  made  the  right 
of  the  plaintiff  to  recover  dependent  upon  a 
showing  that  the  death  of  her  husband  was 
the  result  of  the  negligence  of  the  defendant, 
and  had  properly  Instructed  them  that  tbe 
plaintiff  could  not  recover  If  the  decedent 
bad  been  "killed  by  Ms  own  carelessness, 
amounting  to  a  failure  to  exerdse  ordinary 
care,"  nor,  although  there  was  negligence 
upon  tbe  part  of  the  defendant  company, 
if  the  decedent  could  "by  the  exerdse  of  or- 
dinary care  have  avoided  the  consequences 
of  the  negligence  of  the  defendant  company." 

Judgment  affirmed.  All  the  Justices 
concur. 
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WB8TBHN  UNION  TELEGRAPH  G(X  t. 
FITTS.   (No.  4,877.) 
(Court  of  Appeals  of  Geor^  A.ng.  25,  191S.) 

rSvUa&M  &v  the  Court.) 

1.  Teuobaphs  and  Tklxphones  d  54*)— 
GI.AUC  roB  Dahaqeb  —  Waivu  or  C!ondi- 

IIOH& 

The  erldence  waa  inffleient  to  show  a 
waiver  of  the  conditioD  of  the  contract,  print- 
ed upon  the  telegraph  blank,  which  required 
the  daim  for  damages  to  be  presented  in  writ- 
ing. The  testimony  that  the  telecraph  company 
received  an  oral  demand,  and,  within  a  week 
after  the  message  was  sent,  acted  upon  it  and 
investigated  the  claim,  is  undisputed. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  U  89-47;  Dee.  I>ig. 
I  B4.*] 

2.  TKLBOEAPBa  AKD  TMLEFOOVm  (|M*)— 

Claik  fob  Dai£aoes— Waives  or  wbittxn 

Demand. 

"Where  a  rale  of  a  foreign  telegraph  com- 
pany doing  basines  in  Georgia  required  per- 
sons damaged  by  failure  to  properl;  transmit 
messages  to  present  their  claim  for  damage 
within  60  days  thereafter  to  gome  agent  of  the 
company  authorized  to  exercise  its  corporate 
powers  in  relation  to  the  subject-matter  of 
the  claim,  a  presentation  of  such  a  claim  to 
the  resident  agent  who  made  the  contract  and 
transmitted  the  message  was  suflScient" 
Western  Union  Telegraph  Company  v.  Blanch- 
ard,  68  Ga.  800  (4),  46  Am.  Rep.  480.  And 
though  the  agent  la  not  bound  to  recognize  an 
oral  demand,  if  he  does  so,  making  no  objection 
upon  the  ground  that  it  is  not  in  writing,  a 
waiver  of  the  written  demand  will  result. 

[Bd.  Note. — For  other  cases,  see  Telegraphs 
and  Tdephonea,  Cent  Dig.  U  89-47;  Dec. 
Dig.  I  64.*] 

3.  TUAL  (1 136*)— Waitkb  or  Khowh  Riqbi 

-^2UB8TION  rOB  JUBT. 

Whether  a  known  rieht  was  or  was  not 
waived  is  a  question  of  fact,  to  be  determin- 
ed bv  the  jury  on  consideration  of  all  of  the 
proofs  eubmitted  upon  that  point. 

[Ed.  Note^For  other  cases,  see  Trial,  Ceat. 
I^.^H  818,  820,  821,  828-lt27;  Dec.  Dig.  | 

4.  TELEaBAFBS  AHD  ^hXEPHOKU  (I&4*)  — 

Claim  fob  DAiCAan— Waivkb  or  WBimn 

Deuahd— Effbct. 

Where,  within  60  days  after  a  meuage 
was  filed  with  a  telegraph  company  for  trans- 
mission, the  sender  presented  to  the  company's 
agent,  with  whom  the  message  was  filed,  an 
oral  claim  for  damages  because  of  its  non- 
transmission  or  delay,  and  from  the  action  of 
the  company  apon  the  oral  demand  a  waiver 
of  the  requirement  that  the  claim  he  presented 
in  writing  within  GO  days  must  be  Implied,  the 
company  was  not  restored  to  its  origmal  right 
to  insist  upon  a  written  claim  for  damages 
merely  because,  after  tiie  expiration  of  the  60 
days,  the  sender's  attorney  transmitted  to  the 
telegraph  company  a  claim  In  writing,  in  which 
the  damages  were  epecifically  set  forth  and 
enumerated. 

[Bd,  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  ||  8&-47;  Dec.  Difr 


S.  SnFTicxKKOT  or  Etidencb. 

The  evidence  authorized  the  finding  of  the 
Jury,  and  there  was  no  error  in  overruUnf  the 
certforaxL 

Error  from  Superior  Court,  Otrroll  Coun- 
ty; B.  W.  Freeman,  Judge. 


Action  by  J-  W.  FltlB  against  tbe  Western 
Union  TMegrapb  Company.  JndKmoit  for 
plalntlfl,  and  defendant  brines  error.  Af- 
firmed. 

S.  Holdemess,  of  Carrollton,  and  Dorsey, 
Brewster,  Howell  A  Heyman,  of  Atlanta,  for 
plaintiff  in  error.  C.  E.  Boop^  of  OarroUton, 
for  defendant  In  error. 

RUSSELL.  J.  Fitts  sued  the  Western  Un- 
ion Telegraph  Company  In  a  Justice's  court 
for  damages  on  account  of  the  nondeliv- 
ery of  a  message  which  be  bad  d^vered 
to  the  agent  of  that  company  at  (^arroUtoiip, 
Ga.,  to  be  transmitted  to  one  Cobb  at  Brook- 
haven,  Miss.  Upon  the  trial  the  jury  re- 
turned a  verdict  In  favor  of  the  plainOir. 
Tbe  defendant  sued  ont  a  eertlorail,  whlcta 
was  overruled  by  tbe  Jndge  of  tbe  saperlor 
court  There  are  varlons  aacdgnments  of  er- 
ror In  relation  to  the  judgment  of  the  trial 
court  but  all  of  them  were  abandoned  upon 
the  bearing  In  tbe  snperlor  conrt  exc^t  two : 
(1)  That  tbe  verdict  Iji  contrary  to  tbe  evi- 
dence and  without  evidence  to  support  It; 
and  (2)  that  the  verdict  Is  contrary  to  evi- 
dence, in  tbat  it  was  not  shown  that  within 
60  days  from  tbe  date  when  tbe  message  was 
filed  for  transmlsilon  fibe  pI^tUF  bad  pre- 
sented In  writing  bis  claim  for  damages. 

We  shall  consider  these  propositions  in  re- 
verse order,  because  nnless  the  requldte  no- 
tice of  the  claim  waa  gtvai  in  writing,  or  tbe 
requirement  tbat  tbe  daim  should  be  in  writ^ 
Ing  was  waived,  tbe  plaintiff  would  have  had 
no  right  of  action,  and  it  would  not  be  nec- 
essary to  determine  whetiier  tbe  yerdicC  was 
authorised  upon  other  grounds.  A  condi- 
tion npon  tbe  blank,  upon  wblcb  tbe  plain- 
tifTs  message  was  presented  for  transmission, 
is  as  follows:  "(8)  The  company  will  not  be 
liable  fi>r  damages  or  statutory  penalties  in 
any  case  where  the  claim  is  not  presented  in 
writing  within  00  days  after  fbe  message 
was  filed  wltb  tbe  company  for  transmis* 
sion."  In  Hill  v.  Western  Union  O^Iegrapb 
Company,  85  Ga.  425,  U  S.  B.  874,  21  Am. 
St  BepL  166^  It  was  held  tbat  a  like  stlpula- 
(lon  was  both  reasonable  and  cAl^tory,  and 
that  when  tbe  plaintiff  used  for  bis  message 
tbe  blank  containing  tbe  stiimlatlon  be  tbere- 
by  agreed  to  It  and  It  became  a  part  of  bis 
contract  See,  also.  Western  Union  Tele- 
graph Company  v.  James,  DO  Oa.  264,  16 
S.  B.  88;  Stam^  T.  Western  Union  Tele- 
graph Company,  92  Ga.  613,  18  S.  BL  1008, 
44  Am.  St  Bep.  95;  Western  tTnion  Tele- 
grapb  Company  v.  Wasd^nm,  118  Ga.  1017, 
8d  5.  E.  443,  66  L.  B.  A.  741.  It  was  aami^ 
ted  npon  the  trial  that  no  written  claim  was 
presented  within  the  60  days  stipulated  in 
tbe  contract  The  <mly  question  la  whether 
any  agent  of  tbe  ctunpany  waived  the  re- 
qulronent  that  tbe  claim  should  be  in  writ- 
ing, and,  if  so,  whether  the  agent  waa  author- 
ized to  bind  the  company  by  tbis  waiver. 


•ror  otltsr  easss  see  sams  topis  sad  ssaUon  NUUBBR  In  Dm.  Dig.  a  Am.  Dig.  Key-Na  Series  A  Rsp'r  Indues. 
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[1-1}  We  do  not  eoncnr  In  the  yUmu  of  Qie 
learned  connsel  for  the  plain tlfE  In  error  Oat 
It  was  held  in  the  Hill  Case,  anpra,  that  an 
agent  c£  ttie  ttfegraidi  oon^iany  cannot  walye 
the  time  and  accept  a  notice  of  a  claim  for 
damages  after  the  exfdration  ct  60  day&  On 
the  contrary,  we  think  that  If  the  agent  la 
anthorlzed  to  walre  at  all,  Ukd  to  bind  bis 
principal  hy  the  waiver,  the  time  within 
which  the  claim  for  damage  may  be  pre- 
sented can  as  well  be  waived  as  the  mode  of 
Its  presentation.  There  is  nothing  to  the 
contrary  in  the  ruling  of  Chief  Justice  Bleck- 
ley  in  the  HlU  Case.  He  was  deaUng  with  a 
case  like  the  one  now  before  us,  in  which  the 
claim  for  damages,  though  presented  within 
fiO  days,  was  not  In  writii^;  but  the  ques- 
tion of  a  waiver  of  the  time  was  not  before 
the  court;  and  the  leatriied  Ohief  Justice  did 
not  role  upon  this  point  In  discussing  the 
case  he  merely  alludes  (in  conflning  his  rul- 
ing to  the  pnwer  limits}  to  the  &ct  that  a 
waiver  of  the  time  was  not  involved.  After 
stating  that  the  "telegraph  company  was  en- 
titled to  have  a  claim  for  damages  presented 
in  writing  within  60  days  after  the  message 
was  sent,**  he  proceeded  to  say :  "We  think 
that  right  could  be  waived,  and  that  the  evi- 
4aice  in  the  record  tended  to  prove  that  it 
was  waived,  not  Indeed  aB  to  the  time,  but 
as  to  On  mode  of  making  the  demand." 

The  waiver  Insisted  upon  In  the  case  at 
bar  mus^  fOr  the  same  reason,  be  confined 
to  the  "mode  of  making  the  demand,"  be- 
-cauae  there  Is  in  tlie  record  no  evidoice  of  a 
waiver  of  the  condition  that  the  demand 
BhouIO  be  presented  within  60  daya  The  evi- 
dence shows  that  within  a  week  after  the 
message  was  filed  fbr  transmisdon  Fltts 
orally  presented  his  claim  for  damiu^  to  the 
operator  of  the  company  with  whom  he  had 
filed  the  messagew  The  operator  accepted 
this  as  a  suffldent  donand  for  damages,  and 
so  treated  It  Without  requiring  that  the 
«lalm  should  be  made  in  writing,  he  took  the 
matt^  of  adjnstliv  the  claim  up  witti  the 
eupraintendent  of  the  company,  and  repeat- 
edly informed  Fitts  that  the  claim  was  being 
investigated,  and  was  only  delayed  oA  ac- 
count of  diai^  of  superintendents  of  the 
company.  The  first  time  that  the  plaintiCF 
nude  a  claim  for  damages,  the  agent  of  the 
company  offered  to  return  to  the  plaintiff 
the  amount  he  had  paid  for  sending  the  mes- 
sage; but  as  he  could  not  pay  more  than 
this,  be  stated  that  he  would  at  once  take 
the  matter  up  with  the  supertntendenL  Up- 
on several  occasions,  about  every  we^  there- 
after, the  plaintiff  approached  the  agent  of 
the  telegraph  company  and  inquired  if  be 
had  received  InstractlonB  from  the  superin- 
tendent And  while  he  was  told  that  the 
agent  as  yet  received  no  instructions,  he  was 
inftmned  each  time  that  the  matter  was  up 
for  investigation,  and  that  as  soon  as  the 
investigation  was  completed  he  would  notify 
the  plaintUC  According  to  the  plaintUf's 
testimony,  the  agent  several  times  Informed 


him  that  his  ^alm  was  being  Investigated, 
and  that  the  only  cause  of  the  delay  was  the 
<Aanie  in  superintendents.  It  appears  from 
the  reCOTd  that  tiie  Agent  of  the  company  had 
in  fact  Infimned  the  superintendent  by  let- 
ter, of  the  plaintifTs  dalm  for  damages.  We 
think  that  under  this  evidence  the  jury  was 
dearly  authorized  to  infer  a  waiver  of  the 
requirement  that  fba  claim  for  damages 
should  be  put  In  writing. 

The  local  agrait  could  waive  the  stipulation 
as  to  wrltlog.  The  Supreme  Court  had  ruled 
in  Western  Union  Telegraph  Company  v. 
Bhinchard,  68  Qa.  299,  46  Am.  Rep.  480,  that 
the  demand  for  damages  could  be  made  upon 
the  agent  of  the  company  on  duty  at  the 
place  from  which  the  telegram  was  sent;  and 
this  ruling  was  reiterated  in  Hill  t.  Western 
Union  Telegraph  Co.,  supra.  Chief  Justice 
Bleckley,  In  the  Hill  Case,  supra,  said:  "The 
agent  was  not  bound  to  recognize  an  oral  de- 
mand. But  If  be  did  80,  making  no  objec- 
tion to  It  on  the  ground  that  it  was  not  In 
writing,  we  think  it  was  sufficient"  Coun- 
sel for  the  plaintlfT  in  error  attempted  to 
draw  a  distinction  between  the  Hill  Case  and 
the  case  at  bar,  because  in  the  Hill  Case 
there  was,  after  the  investigation,  a  refusal 
to  pay.  The  fact  that  the  plaintiff  in  the 
present  case  was  compelled  to  bring  suit  up- 
on the  claim  for  damages  now  before  us 
would  seem  to  Indicate  that  there  was  in  this 
case  a  refusal  to  pay.  But  whether  there 
was  or  not  is  Immaterlat  If  an  agoit  up- 
on whom  the  claim  could  properly  be  made 
recognized  the  oral  demand  as  sufficient  and 
followed  this  up  by  Informing  his  super- 
intendent of  the  claim,  so  that  the  superin- 
tendent could  or  did  make  an  investigation 
into  the  merits  of  the  claim,  with  a  full  un- 
derstanding of  the  nature  of  the  claim  upon 
which  it  was  Indsted  that  the  company  was 
liable,  a  waiver  of  tlie  condition  tiiat  the 
dalm  should  be  in  writing  might  be  Implied. 
The  officers  properly  charged  with  the  s^ 
tlement  of  clalma  had  received  notice  of  this 
particular  (dalnv  and  all  had  been  accom- 
plished by  the  oral  notice  that  could  have 
obtained  in  case  the  tilalm  had  bera  put  in 
writing. 

The  assumption  that  a  waiver  results  only 
in  case  the  company  refuses  to  pay  the  claim 
is  wholly  foreign  to  the  rule  of  reason  upon 
which  the  waiver  rests.  The  purpose  of  hav- 
ing the  claim  in  writing  is  to  bring  notice 
to  the  proper  officers  of  the  company  of  the 
existence  of  the  claim,  so  that  they  can  In- 
vest^te  and  detmnlne  whether  they  wlU 
pay  the  claim  or  resist  Its  collection.  Proof 
of  a  refusal  to  pay  a  dalm  is  admissible  as 
a  circumstance  from  which  knowledge  of 
the  claim  may  be  Implied;  but  if  it  appears 
aliunde  In  any  case  that  a  telegraph  com- 
pany accepted  notice  of  a  claim  for  damages 
which  was  not  in  writing,  and  (thereby  waiv- 
ing written  notice)  actually  Investigated  the 
merits  of  th^  dalm,  the  question  of  a  ze- 
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fasal  to  paj,  or  u  to  the  couQNUOT'fl  raaon 
for  refD^ng  tbe  claim  m^t  be  Irreteraiit 
Froot  that  tbe  telegrapb  company  offered 
to  pay  a  part  of  a  parttcnlor  claim  would  as 
much  Imply  a  waiver  of  the  reqalr«nent 
tbat  the  claim  ahonld  be  presented  In  writing 
as  would  proof  of  refusal  to  pay  at  all ;  bat 
even  If  snob  testimony  shoold  be  objection- 
able, as  being  evidence  of  a  compromise,  still 
tbe  fact  that  tbe  company  had  Inrest^ted 
tbe  claim  after  oral  notice  might  authorize 
the  inference  that  the  stipulation  that  no- 
tice of  the  claim  should  be  in  writing  had 
been  waived.  As  was  held  In  Carter  t. 
Southern  Railway  Company,  S  Ga.  App.  42, 59 
S.  E.  212:  "The  purpose  of  the  written  no- 
tice is  to  advise  the  carrier  and  inform  him 
of  tbe  nature  of  the  demand  against  him. 
Such  a  stipulation  of  the  contract  may  be 
waived;  and  if  the  carrier's  agent,  without 
objection  to  the  form  of  the  notice,  receives 
and  acts  upon  an  oral  notice,  a  waiver  as  to 
the  requirement  of  Its  being  In  writing  re- 
sults." 

The  facts  of  the  present  case  distinguish  it 
from  those  in  Postal  Telegraph  Cable  Com- 
pany V.  Moss,  6  Oa.  App.  503.  63  S.  B.  590, 
dted  by  counseL  In  that  case  the  claim  for 
damages,  if  made  at  all,  was  in  writing;  but 
in  the  telegram  sent  by  Moss  ft  Co.  for  that 
purpose  the  statement  was  made  that  the 
senders  of  the  message  would  later  make 
claim  for  the  loss  occasioned  them.  Fur- 
thermore, there  was  evidence  that  the  plain- 
tiffs in  tbat  case  dally  transmitted  numerous 
tel^rams  over  tbe  lines  of  the  defendant 
company.  Tbe  message,  which  tbe  plaintiffs 
in  tbat  case  later  insisted  was  a  claim  for 
damages,  itself  referred  to  several  trans- 
actions and  to  more  than  one  message,  which 
was  not  identified  otherwise  than  as  being 
the  occasion  of  loss.  It  was  impossible  for 
tbe  telegraph  company  to  know  upon  which 
one  of  these  messages  the  claim  for  damages 
was  based.  Upon  such  a  state  of  facts  this 
court  held  that  the  claim  presented,  whether 
In  writing  or  prally  (If  tbe  writing  be  waiv- 
ed), should  not  only  IdentU^  the  message, 
bat  sbonld  also  set  forth  tbe  nature  and  ex- 
tent of  the  plaintiff's  demand  so  clearly  as 
to  enable  tbe  telegraph  company  to  ascertain 
whether  it  is  liable  and  tbe  extent  of  Its 
liability.  No  point  Is  made  in  the  present 
case  upon  these  featurea  of  the  notice.  So 
far  as  appeara  from  tbe  record,  the  plain- 
tlfl  has  never  sent  bat  one  meaatge;  and 
it  is  not  disputed  tbat  be  stated  to  tbe  agent 
the  nature  and  amount  of  bis  claim  Just  as 
fully  as  it  is  set  forth  in  the  dedaraUon. 

[4, 1]  Tbe  other  points  raised  in  the  record 
are  ruled  In  Hm  beadnotes.  The  plaintiff  es- 
tabliahed  the  amonnt  of  his  damages  as  re- 
tomed  by  the  Jury;  and  there  was  no  error 
In  OTenmling  tbe  certiorari.  Tbe  insistence 
that  under  tbe  terms  of  tbe  contract  no 
agmt  of  tbe  telegraph  company  could  waive 


the  sUpQlatton  u  to  flie  mittan  pinw^iUtlnn 
of  the  dalm  for  damagea  was  not  ■nffidenttT' 
speeUeally  presented,  in  tbe  assign mentii  of 
wior  in  the  potion  for  certtonrl,  to  can  fbr 
an  adjndlcatlon  npm  Uie  point  In  tbe  loww 
court,  and  tboefore  cannot  ba.  onuUaeed 
here. 

Judgment  affirmed. 


LUBfPEm  V.  CITY  OF  BOBIB.  (No.  4,884^ 
(Oonrt  oi  Appeals  of  Geoi^  Aug.  25, 1818.) 

(ByUdbut  hy  the  OovrtJ 

1.  HUNICXPAI.  GOBPOaATIONB  (S  186*)— POLZGB 
— AuraOBITT  TO  BeUOVB. 

By  flection  11  of  the  act  approved  Angoat 
11.  1U08  (Acts  1908,  p.  909).  the  mayor  and 
council  of  Rome  were  given  plenary  authority 
over  the  police  force  of  the  city,  with  power  to 
appoint  policemen  and  to  fix  salaries  and  terms 
of  office,  and  to  remove  at  pleasure  any  police- 
man whose  sernces  were  in  their  jnd^nent  no 
longer  needed  by  tiie  city.  B7  virtue  of  the  pro- 
viBions  of  this  act  the  mayor  and  council  had 
authority  to  remore  a  i>oUceman  previously  ap- 
pointed for  a  fixed  term  by  the  board  of  po- 
lice commisidooers  under  authority  of  the  act 
of  August  20,  1906  (Acta  1906,  p.  1022). 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporatitms,  Cent  Dig.  ||  492-609 ;  Dec.  Dig. 
8  185.*] 

2.  MuiacmPAi.  CobfoajlTions  (1 184*)— Foucn 
— AuraoBiTT  to  Rbhove. 

The  amendatory  act  of  1908  (Acts  1908,  p. 
904)  did  not  have  the  effect  of  reviving  section  T7 
of  the  act  of  1883  (Acts  1883,  p.  443).  creating  a. 
new  charter  for  the  city  of  Rome,  becanae  tbe 
broad  provisions  of  the  ameodatory  act  are  in- 
consiBtent  with  the  limitation  of  power  prescrib- 
ed in  section  77  of  the  original  acL 

[£]d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  482-486,  488-491; 
Dec.  Dig.  S  184.*] 

EJrror  from  City  Court  of  Floyd  Coonty; 
J.  H.  Beece,  Judge. 

Action  by  H.  B.  Lumpkin  against  the  City 
of  Rome.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  AfiSrmed. 

Maddox  &  Doyal,  of  Rome,  for  plaintiff  In 
error.  Max  Meyerbardt,  of  Bom^  tot  de- 
fendant  in  error. 

PO^LE,  J.  Tbla  waa  an  aetttm  ^inst 
tbe  city  of  Rome  to  reoover  a  snm  alleged 
to  be  dne  for  salary  of  the  plaintiff  as  a 
policeman  for  the  year  1908.  On  April  1^ 
1908,  tbe  plaintiff  and  14  others  were  elected 
by  tbe  board  of  police  comniissioneni  of  Borne 
aa  poUcemcQ  of  that  dty,  but  the  term  of 
office  was  not  fixed  by  the  board.  The  sal- 
ary of  a  policeman  bad  been  fixed  by  tbe 
mayor  and  coandl  at  9720  per  annom.  The 
plaintiff  entered  tqwn  the  discharge  of  liis 
duties  on  April  14,  1908,  and  awed  as  po- 
liceman until  Angaat  7,  1908.  On  tbat  date 
the  mayor  and  coandl  of  tbe  tits  met  and 
adopted  a  resolution  reducing  the  nnmber  of 
policemen  from  16  to  11,  and  11  poUoemeu 
were  elected.  The  plaintiff  was  not  tiected. 
On  August  12,  1908,  at  anothw  meetb^  of 
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tba  mayor  and  oonadl,  tbe  acdon  of  August 
Tfli  was  ratified  and  conflrmed.  Tbe  plain- 
tiff sued  for  salary  from  September  1,  1908, 
to  Apra.  Z,  190»,  at  $60  per  month.  Tbe  trial 
}ndge  aostained  a  motion  tor  a  noDBult,  and 
tbe  ^alntlfl  excqtCed. 

[1]  The  evidence  showed  that  no  charges 
had  been  preferred  against  the  plaintiff,  and 
that  he  was  not  dismissed  for  Inefficiency  or 
misconduct  after  a  trial  in  accordance  with 
the  rales  of  the  board  of  police  commissloQ- 
era  or  otherwise.  The  question  of  the  right 
of  the  mayor  and  conncU  to  dismiss  the 
plalntUF  summarily  without  cause  depends 
upon  the  construction  of  the  city's  charter 
and  certain  amendmenta  thereto.  By  section 
77  of  the  act  approved  September  25,  1883, 
creating  a  new  charts  for  the  dty  of  Borne, 
it  was  provided:  **The  police  force  of  the 
dty  of  Home  shall  consist  of  as  many  offi- 
cers and  men  as  the  mayor  and  council  may 
determine,  and  shall  be  elected  at  the  same 
time  the  clerk  is  elected.  They  shall  take 
an  oath  to  ftdthfully  and  impartially  dis- 
charge the  duties  Imposed  upon  them  by  the 
laws  and  the  city  ordinances.  Their  several 
terms  of  office  shall  be  two  years,  or  until 
thedr  successors  are  elected  and  qualified,  un- 
less removed  for  cause  to  be  Judged  by  the 
mayor  and  coDndl."  By  the  act  of  August 
20,  1906  (Acts  1906,  p.  1014),  tbe  charter  of 
Rome  was  amended.  By  the  amendment  a 
board  of  police  commissioners  was  created. 
The  authority  of  the  board  over  the  police 
of  the  ci^  is  set  forth  in  section  24  of  the 
amendment,  which  Is  as  follows:  "On  the 
.first  Monday  in  April  of  each  year,  or  as 
soon  tliereafter  as  practicable,  the  mayor 
and  council  ot  the  dty  of  Rome  shall,  by 
resolotton  or  ordinance,  fix  the  number  of 
officers  and  men  to  compose  the  police  force 
of  the  dty  of  Rome  for  the  ensuing  twelve 
months,  at  the  same  time  fixing  their  com- 
pensation, and  shall  transmit  a  certified  copy 
of  their  action  to  said  board  Of  police  com- 
missioners. Upon  receipt  of  the  same,  at 
thdr  first  regular  meeting  thereafter,  the 
said  board  shall  proceed  to  elect  by  viva 
voce  vote  tbe  number  of  officers  and  men 
provided  for  by  the  mayor  and  council  of 
Kom^  all  of  whom  shall  be  bona  fide  dt- 
izens  of  the  dty  of  Rome.  All  of  said  offi- 
cers and  mm  so  elected  shall,  before  entering 
upon  the  discharge  of  their  duties,  take  the 
same  oath  now  provided  for  the  poUce  of 
said  d^,  and  shall  hold  ofilce  for  twelve 
montbs  from  the  date  of  Qidr  qualification, 
nnlesB  sooner  ranoved  by  said  board**  By 
an  act  approved  August  11, 1908  (Acts  1908, 
p.  9(M),  the  diarter  of  tbe  dty  was  again 
amended.  By  section  11  of  fbe  act  of  1908, 
an  of  the  sections  of  the  act  of  1906  relating 
to  the  board  of  police  commissioners  were 
Kpeated,  *^d  the  appointment  and  con- 
trol of  all  policemen,  marshals  and  deputies 
rested  in  tiie  mayor  and  oonncU  of  the  dty 
of  Soma" 


[2}  If  the  effect  of  the  amendment  of  1908 
was  dther  to  directly  legislate  tbe  plaintiff 
out  of  office  or  to  authorize  the  munldpal 
authorities  to  discha^  blm  without  cause, 
the  nonsuit  was  properly  granted,  since  any 
office  created  under  authority  ttf  a  legislative 
enactmoit  may  be  abolished  at  the  will  of 
tbe  creator.  Butner  v.  Bdfeuillet,  100  Ga. 
74S,  28  a  a  461-;  Waters  T.  McDowell,  126 
Ga.  807,  60  S.  B.  95;  £>rake  r.  Beck,  129  Ga. 
466,  69  a  SL  806.  If,  on  the  other  hand, 
the  effect  of  the  amendment  was  not  to 
abolish  the  plaintiff's  office  or  to  authorise 
his  discharge  without  cause,  the  nonsuit 
should  not  have  been  granted.  By  the  act 
of  1888  tile  term  of  office  of  a  policeman  was 
two  years,  "unless  runoved  for  cause  to  be 
Judged  by  the  mayor  and  ooqucU."  The 
amendment  <tf  1906  did  not  repeal  the  new 
charter  granted  by  tiie  act  of  1883,  but  men.- 
ly  made  curtain  changes  and  additions,  leav- 
ing all  of  the  provisions  of  the  act  of  1883 
to  stand,  except  those  repealed  expressly  or 
by  necessary  Implication.  Section  77  of  the 
act  of  1883  was  r^iealed  by  necessary  Im- 
plication, because  it  was  wholly  inconsistent 
with  tbe  amendmoit  of  1906^  vatlng  the 
appolntntHit  of  policeman  in  a  board  of  po- 
lice commissioners  and  fixing  thdr  term  of 
office  at  one  year,  "unless  sooner  removed  by 
said  board."  Apparently  this  authorized  the 
board  of  police  commissioners  to  remove  a 
policeman  at  any  time,  even  without  cause. 
We  need  not  inquire  whether  section  77  of 
the  act  of  1883  would  have  been  revived  if 
the  act  of  1908  bad  merdy,  without  more, 
repealed  tbe  amendatory  act  of  1906.  On 
this  subject  see  Butner  v.  Bolfeulllet,  100 
Ga.  74S,  749,  28  8.  B.  464.  The  act  of  1908 
does  something  more  than  merely  repeal  the 
portions  of  the  act  of  1906  therein  referred 
to.  Its  language  Is  broad.  By  it  "the  ap- 
pointment and  control  of  all  policemen,  mar- 
shals and  deputies  [are]  vested  In  tbe  mayor 
and  council  of  tbe  dty  of  Rome." 

Counsel  for  the  plaintiff  Insists  that  this 
language  must  be  construed  In  connection 
with  section  77  of  the  act  of  1888,  and  was 
designed  merely  to'  vest  in  tbe  mayor  and 
coundl  authority  to  appoint  policemen  for  a 
term  of  two  years,  and  that  when  so  appoint- 
ed they  could  not  be  removed  except  for 
cause.  We  think,  however,  that  under  tbe 
broad  language  of  tbe  am^idment  of  1908 
the  mayor  and  coundl  were  vested  with 
plenary  power  over  the  police  force  of  the 
dty,  with  authority  to  ded^  to  fix  their 
terms  of  office  and  salaries,  to  prescribe  their 
duties,  and  to  remove  thm  from  office  at 
pleasure.  Under  the  act  of  1883  the  General 
Assembly  undertook  to  prescribe  what  lAiould 
be  the  term  of  office  of  policemen,  and  how 
they  should  be  removed.  Under  the  amend- 
ment of  1908  the  whole  matter  was  1^  to 
the  local  authorities,  to  be  regulated  by.  oi^- 
nance  or  resolution.  It  is  not  dalmed  that 
since  the  passage  of  the  act  of  1908  tbe  dty 
bas^  by  ordinances  or  otherwise^  entered  into 


Digitized  by  Google 


160 


79  BOUKHBASTBOtN  HKPOBTBR 


a  contract  with  tbe  plain  tiff  for  a  fixed  term. 
It  is  true  tlie  plalnUS  wu  c^nlailr  lukl 
lawfully  tiected  by  the  iKflice  commlarioiwra 
for  a  term  <riE  12  mmthB;  and  while  tbe  act 
of  1908  did  not  in  terms  remove  him  from 
ijUBee^  it  did  ptoilde  in  ttteet  that  tbe  mayor 
and  conncU  ehoold  have  sach  ploiaxy  control 
over  tbe  matter  of  local  poUce  aa  to  author^ 
1»  ttiem  to  alKdiab  the  office  of  any  police- 
man whole  serrlcea  were,  in  their  Judgment, 
no  loi^^  needed.  In  tlds  state  no  <»ie  has 
any  property  tlg^t  in  a  pnblle  aOea,  and  the 
aathorlty  which  creates  it  may  abolish  it  at 
ideaBur^  nnless  in  so  doing  some  ctmtract 
right  is  violated.  The  plaintiff  had  no  vest- 
ed right  in  the  office  which  could  not  be 
taken  away  from  him.  Tb»  matter  of  eon- 
tlnnlng  him  in  office  was,  under  the  act  of 
U08,  wholly  within  the  discretion  of  the 
mayor  and  council. 
Jodgment  affirmed. 


BB00K8  T.  TINStiBT  et  al.   (No.  4,79a) 
<Ooart  of  Appeals  of  Georgia.   Ads.  26,  1913.) 

(Syttabut      the  OovrtJ 

1.  JtmOMENT  (S  B03*)— COLLATKRAL  ATTACK— 
HOUBSTBAD. 

A  judgment  of  the  ordinary  setting  apart 
a  homestead  exemption  allowed  under  the  Con- 
stitution  of  1877  cannot  be  attacked  in  a  col- 
'lateral  proceeding  for  mere  irregnlaritleB  in  the 
apiHication  for  the  homestead,  which  are  amend- 
able, and  cnred  by  the  judgment 

[Ed.  Note.— For  other  cases,  see  Jndgmoit, 
Cent  Dig.  i  943;  Dec  Dig.  S603.*] 

2.  JuDOHBHT  (I  506*)— Gozxaxxsu  Ames 

— HOUESTEAD. 

The  wife  and  children  for  whose  benefit  a 
homestead  was  set  apart,  and  who  have  enjoyed 
the  benefit  of  the  homestead  for  years,  cannot, 
after  the  death  of  the  husband  and  father,  on 
whose  application  it  was  set  apart,  be  heard  to 
attack  its  validity  becanse  of  merely  formal 
defects  in  the  application  w  In  the  judgment 
setting  apart  the  homestead. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Gent  Dig.  I  949;  Dec.  Dig.  {  606.*] 

8.  EoicbbtejlD  (8  120*)— RtQHT  TO  Sell. 

Where  real  estate  has  been  set  apart  as  a 
hnnestead  exemption.  It  cannot  be  le^ly  sold, 
except  by  an  order  ox  the  snperlor  court 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  (  216 ;  Dec  Dig.  {  120.*] 

4.  Homestead  (|  131*)  — Action  on  Pub- 
ohase-monet  notb— derensb— eltidekce. 
Where  one  buys  real  estate  in  ignorance  of 
the  fact  that  it  has  been  set  apart  as  a  home- 
stead exemption,  and  gives  his  note  for  the  pur- 
chase money  to  the  vendors,  who  are  the  bene- 
ficiaries of  the  homestead,  and  afterwards  dis- 
covers that  the  real  estate  is  a  homestead,  and 
no  order  of  court  had  been  obtained  from  the 
superior  court  for  the  sale  thereof,  he  can  set 
np  these  facts  as  a  defense,  when  sued  on  the 
note  by  the  payees;  espedsily  is  this  so  when 
the  homestead  property  Is  still  in  the  possession 
of  the  vendors.  No  valid  conveyance  having 
been  made,  the  note  was  without  consideration. 

[Ed,  Note.— For  other  cases,  see  Homestead, 
Gent  Dig.  S|  236-243;  Dec  Dig.  |  131.*] 

Error  ^m  City  Oonrt  of  Newnan;  W.  A. 
Post,  Judge. 


Action  by  0.  G.  Tlnd«y  anfl  oUun  acslnst 
T.  F.  Brooka  JodgDMit  for  plaintiff^  and 
defttidant  brings  error.  Berwsed. 

A.  H.  Freeman,  of  Newnan,  for  plaintiff  in 
error.  H.  A.  Alien,  of  Senola,  and  W.  C. 
Wilght^  of  Newnan,  flnr  defandants  In  error, 

HILL,  O.  J.  Tlnaley  and  others  brought 
suit  against  Brooke  In  tbe  city  oonrt  of  New- 
nan  as  the  mak»  of  a  promissory  note  al- 
leged to  hare  been  glTOi  to  the  plaintiffs  as 
the  purchase  price  of  certain  described  real 
estate.  Brooks  filed  a  plea  alleging  that  the 
consideration  of  the  note  had  entirely  fail- 
ed, because  tbe  land  for  which  tbe  note  was 
given  had  been  set  apart  to  the  father  of  the 
payees  of  the  note  as  a  homestead  under  the 
Constitution  of  18T7.  and  that  no  order  of 
the  snperlor  court  had  been  granted  anthorla- 
Ing  the  sale  of  the  proi>erty,  and  the  plain- 
tiffs therefore  could  not  make  to  him  a  valid 
title  to  this  real  estate.  The  case  was  tried 
by  the  Judge  without  the  intervention  of  a 
Jnry  and  at  the  conclusion  of  tbe  evidence 
he  rendered  a  Judgment  In  favor  of  the  plain- 
tiff a,  to  which  the  defendant  excepted. 

On  the  trial  of  the  case  the  defendant  of- 
fered In  evidence  a  certified  copy  of  proceed- 
ings of  the  court  of  ordinary,  showing  that 
the  land  for  which  the  note  was  giv«i  had 
been  set  apart  as  a  homestead  as  stated. 
Thla  ezempUflcatlon  was  objected  to  on  the 
following  grounds :  That  the  application  for 
homestead  was  addressed  to  the  court  of  or- 
dinary, and  not  to  the  ordinary,  and  tbe 
court  of  ordinary  had  no  Jurisdiction  to  en^ 
tertain  snch  an  application,  since,  under  the 
law,  an  application  for  homestead  must  be 
made  to  tbe  ordinary,  and  the  ordinary  and 
the  court  of  ordinary  are  different  in  law, 
and,  as  thus  addressed,  tbe  petition  did  not 
give  the  ordinary  any  Jurisdiction  to  set 
apart  the  homestead ;  that  the  ages  of  tbe 
beneficiaries  were  not  set  out  in  the  peti- 
tion for  the  homestead;  that  the  appli- 
cant "prayed  the  oonrt  not  to  set  np  tbe 
homestead  to  him,"  tbe  language  as  shown 
being  that  he  "makes  application  to  the  court 
that  by  said  court  there  may  not  be  set  ap 
to  said  family  a  homestead  out  of  petition- 
er's property";  that  the  petition  made  no 
reference  to  any  schedule  showing  the  names 
of  the  applicants*  creditors;  that  the  proper- 
ty out  of  which  the  homestead  was  desired 
was  not  sufficiently  described  in  the  applica- 
tion; that  there  was  no  evidence  that  tbe 
land  had  been  surveyed;  that  a  notice  of 
the  application  for  homestead  was  not  pnb- 
lished  as  required  by  law,  in  that  It  was 
published  only  one  time;  that  the  applica- 
tion was  for  a  "pony"  homestead,  and  the 
ordinary,  therefore,  had  no  authority  to  set 
apart  the  $1,600  homestead  under  the  Con- 
stitution;  and  for  these  reasons  no  ral- 
id  homestead  was  set  apart  to  tite  applicant 
as  the  head  of  the  family.   The  court  aos- 
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tained  then  objections,  or  some  of  them ;  It 
not  appearlDf  from  the  record  which  ones. 

[1,4]  We  think  the  Judge  erred.  These 
objections  were  all  formal,  and  mere  irregu- 
larities, and  were  amendable^  Presumably 
tbey  were  amended  before  the  Judgment  of 
the  ordinary  was  finally  rendered.  We  do 
Dot  think  the  Judgment  of  the  ordinary  set- 
ting aside  the  homestead  Is  subject  to  col- 
lateral attack  on  account  of  these  Irrega- 
larltle&  In  the  case  of  Dunagan  t.  Stadler, 
101  Ga.  480,  29  8.  E.  442.  It  was  held :  "This 
ai^licatlon  for  homestead  having  been  made 
to  a  court  baring  original  and  ezcIoslTe  Ju- 
risdiction of  the  person  and  subject-matter, 
the  papers  showing  the  senrice  legally  requir- 
ed, the  Jn^meit  of  tbe  ordinary  setting 
aside  the  homest^d  will  be  taken  and  ac- 
cepted as  regular  and  valid,  and  the  plaintiff 
in  execution  will  not  be  heard  to  attack  it 
for  any  Irregularity.  It  la  not  a  void  Judg- 
ment, If  it  be  voidable^"  If  the  Judgment 
setting  apart  the  homestead  should  for  any 
reason  be  subsequently  attacked  by  creditors 
of  the  applicant,  the  attack  should  be  made 
in  the  court  In  which  it  was  granted.  The 
law  favors  the  granting  of  homesteads,  and 
attacks  on  the  homestead  for  mere  amenda- 
ble Irregularities  should  not  be  allowed.  Il- 
lustrating this  point,  it  is  said  In  the  case 
of  Redding  v.  Lennon,  112  Ga.  493,  37  S.  B. 
712,  that  under  the  decisions  of  the  Supreme 
Court  these  exemption  laws  must  be  con- 
strued liberally  in  favor  of  the  applicant 
"It  would  be  a  great  hardship  upon  tbe  fami- 
ly of  a  claimant  If  they  were  to  be  turned 
out  of  house  and  home  because  tbe  original 
schedule,  through  the  ignorance  or  mistake 
of  the  person  making  it,  fails  to  describe  the 
land  definitely  and  exactly."  What  Is  here 
said  applies  forcibly  to  all  the  objections 
urged  to  the  admission  of  the  exeppUflca- 
tion.  showing  the  setting  apart  of  the  honw- 
stead  in  the  present  case. 

[2]  In  the  next  place,  It  was  admitted  that 
tbe  husband  and  father  and  the  beneficiaries 
of  the  homestead  had  been  in  possesedon  of 
and  enjoying  it  and  its  exemptions  for  a 
period  of  19  years.  Having  originally, 
throu{^  the  head  of  the  family,  invoked  a 
Judgment  ot  the  court  of  ordinary  setting 
apart  this  homestead,  the  beneficiaries  should 
be  estopped  from  objecting  to  its  validity  on 
any  merely  technical  grounds.  It  does  not 
appear  in  the  present  case  that  there  were 
any  creditors  of  the  applicant  who  made 
any  objection  to  the  setting  apart  of  the 
homestead,  or  that  'there  were  any  creditors 
Interested  in  the  matter.  The  wife,  who 
is  still  living,  had  notice  of  her  husband's 
sppllcation  tor  the  homestead  for  her  benefit 
and  that  of  her  minor  children.  She  should 
not  now  be  heard,  after  19  years  of  posses- 
sion of  this  homestead  by  herself  and  her 
family,  to  complain  that  the  original  pro- 
ceedings for  her  and  her  children  were  void. 
If  Iter  husband  were  In  life,  after  having  ac- 
quired the  homestead  for  hlmaelf  and  fftmlly, 
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and  after  his  having  enjoyed  the  benefit  of 
the  homestead  which  be  had  asked  the  or- 
dinary to  set  apart,  be  certainly  could  not 
be  heard  to  attack  the  validity  of  the  home- 
stead, and  if  he  would  be  estopped,  it  would 
seem  that  bis  wife,  who  was  privy  with  him 
in  the  application,  should  likewise  t>e  estop- 
ped. In  Dunagan  v.  Stadia,  supra,  it  IS 
said:  "Now,  in  the  matter  of  homesteads, 
their  allowance  and  disallowance,  the  or- 
dinary has  original  and  exclusive  Jurisdic- 
tion; an  appeal  from  his  decision  is  allowed. 
•  *  •  We  are  bound  ab  a  matter  of  law 
to  give  to  his  Judgment  In  these  matters  not 
only  the  force  and  effect  to  which  the  Judg- 
ments of  other  courts  of  original  Jurisdiction 
are  entitled,  but  the  same  incidents  and 
presumptionB."  For  tbe  purposes  of  this 
case,  these  are  that  it  cannot  be  set  aside 
in  a  collaterlal  proceeding,  and  though  the 
existence  of  any  Jurisdictional  fact  may  not 
be  affirmed  upon  tbe  record  [as  In  the  instant 
case  the  petition  being  addressed  to  the 
'court  of  ordinary,'  instead  of  tbe  ordinary], 
It  will  be  presumed  upon  a  collateral  attack 
that  the  court  acted  correctly,  with  due  au- 
thority, and  Its  Judgment  will  be  as  Valid  as 
though  every  fact  necessary  to  Jurisdiction 
affirmatively  appeared."  This  decision 
would  seem  to  cover  every  one  of  the  ob- 
jections made  to  the  homestead  in  the  pre- 
sent case.  It  goes  to  the  extent  of  holding 
that  all  formal  or  amendable  defects  were 
cured  by  the  Judgment  of  the  ordinary  in 
setting  apart  the  homestead.  Civil  Code 
1910,  t  6960;  Held  r.  Heam.  127  Ga.  117, 
66  8.  B.  129. 

But  the  Supreme  Oourt  has  specifically 
held  that  some  of  the  objections  made  to  this 
homestead  are  entirely  without  merit.  In 
Roberts  t.  Cook,  68  Ga.  324,  it  was  held 
that  failure  to  all^e  the  ages  of  the  diildren 
will  not  render  the  homestead  void.  In  Mc- 
Williams  V.  McWllllams,  68  Ga.  459,  it 
was  held  that,  failure  to  allege  out  of  whose 
property  the  homestead  was  to  be  carved 
was.  not  such  a  fatal  defect  as  would  render 
the  proceedings  void.  In  Bartlett  v.  Russell, 
41  Ga.  196.  it  was  said:  "The  schedule  filed 
by  the  applicant  for  homestead  and  exemp- 
tion should  describe  the  personal  property 
with  reasonable  certainty;  but  if  the  credi- 
tor failed  to  appear  and  object,  on  the 
ground  that  the  schedule  was  insuffidoit, 
and  it  gives  a  general  description  of  tbe 
property,  •  •  •  the  creditor  will  not  be 
permitted  to  attack  the  Judgment  of  the 
ordinary  setting  it  apart,  collaterally,  In  a 
claim  case,  on  the  ground  that  the  schedule 
was  not  suflSdently  descrlptivfe" 

The  objection  made  that  the  application 
made  by  the  applicant  originally  was  fbr  a 
"pony"  homestead  under  the  Code,  and  not 
for  tbe  constitutional  homestead  of  91,600, 
appears  not  to  be  well  taken.  The  applica- 
tion for  homestead  very  clearly  shows  that 
tbe  applicant  wanted  a  constitutional  home- 
stead of  fl,eOO,  and  this  character  of  a 
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homestead  was  set  apart  by  the  ordinary. 
The  citation  of  the  Code  section  relating  to 
a  pony  homestead  In  the  application  seems 
to  bave  been  merely  a  clerical  mistake.  Bat 
this  l8  immaterial,  in  that  the  application 
as  a  whole  shows  beyond  a  donbt  that  the 
constitutional  homestead  was  desired,  and 
this  character  of  a  homestead  was  set  apart 
to  the  applicant  as  the  head  of  his  family, 
and  from  that  time  until  now  seems  to  have 
been  possessed  and  enjoyed  by  its  benefld- 
■arles.  We  think,  therefore,  that  the  lodge 
erred  In  excluding  from  evidence  the  certi- 
fled  copy  of  the  homestead  exemption. 

[S]  The  next  qaestton  la:  Could  the 
widow  of  the  applicant  for  homestead  and 
bis  cblldren  make  a  valid  sale  of  the  prop- 
erty set  aside  as  a  homestead  to  them?  It 
is  admitted  that  no  order  of  the  superior 
court  was  granted  authorizing  the  sale  of  the 
homestead  property;  and  without  such  au- 
thority from  the  court  no  valid  sale  could 
have  been  made.  Hart  v.  Svans,  80  Ga.  330, 
6  S.  E.  99;  Constitution  of  Georgia,  art  9, 
I  S.  par.  1;  CAyH  Code  1910»  1  6684.  This 
being  true,  It  follows  that  the  note  sued  on 
was  without  condderatlon,  and  the  setting 
apart  ot  the  homestead  exemption  In  the 
tiroperty  for  which  the  note  was  given  was 
propOTly  set  up  as  a  defense  to  the  payment 
of  the  note.  See  McManns  v.  Cook,  69  6a. 
485;  Slzemore  v.  Plnkston,  61  Ga.  398. 

Bntertalning  the  forcing  views,  any  deci- 
sion of  the  other  questions  made  in  the  bill 
of  exceptions  Is  unnecessary.  In  our  opinion 
the  certified  copy  of  the  homestead  exemp- 
tion should  not  have  beat  rejected  for  any 
of  the  reasons  of  tiie  objectors,  and  after  Its 
admission,  with  the  other  evldeiuie  in  ttie 
case,  a  finding  should  have  been  made  1^  the 
court  in  favor  of  the  defen&mt. 

Judgmeit  reveraed. 


THOHASVILLB  LIVE  STOCK  CO.  T.  AT- 
LANTIC COAST  LINB  B.  00. 
(No.  4^.) 
(Ooort  of  Appeals  of  Georgia.  Aag.  25, 1913.) 

(Bytlabui  hy  the  Court.) 

Cabbiebs  (I  1T7*)— CoNNBOnwo  Cakbiies— 
BXOHT  OF  Acnoif. 

The  controlling  qaeBtions  of  law  made  by 
the  record  in  tbia  case  fall  aqnarely  within  the 
mlingfl  of  this  court  in  Atlantic  Coast  Line 
B.  Co.  V.  HiU,  12  Oa.  App.  892.  77  S.  B.  316, 
and  Atlantic  Coast  Line  R.  Co.  v.  ThomasTille 
Live  Stock  Co.  (No.  4,866,  decided  July,  1913) 
18  Ga.  App.  — -.  78  S.  B.  1019.  Under  these 
dedsions  Uie  aUegatlons  of  tiie  petition  show- 
ed jurisdiction  and  a  cause  of  action,  and  the 

J'udgment  suBtainlng  the  demurrer  and  dlsmiss- 
Dg  the  petition  was  erroneous. 

[Ei.  Note.— For  other  eases,  see  Carriers, 
Cent.  Dig.  li  776^789,  791-8^;  De&  Dig.  | 
177.*] 

Error  from  City  Court  of  Thomaaville;  W. 

H.  Hammond,  Jadge. 
Action  by  the  Thomasvillei  Live  Stock  Com- 


pany against  the  Atlantic  Coast  line  Ball- 
road  Company.  Judgment  for  defendant;  and 
plaintiff  brings  error.  Reversed. 

Fondren  yifa-haii,  of  Tbomasvllle,  for 
plalntUt  In  error.  Bennec  &  Branch  and 
BuBsell  Snow,  all  of  Quitman,  and  J.  H.  Mer- 
rill, of  TbomasvUlet  for  defendant  in  error. 

HILI^  Q,  J.  Judgment  reversed. 


QRBAT  SOUTHERN  ACCIDENT  A  FIDBL- 
ITT  CO.  V.  GUTHRIE  et  aL 
(No.  4,909.) 

(Court  of  Appeals  of  Georgia.  Aug.  25,  191&> 

(SyOaiui  ht  iKe  CinuiJ 
L  Appeal  and  Ebbob  ({  299*)— Bnx  or  £x- 

OKPTIONS— DlBBOnOM  OF  VBBDICT. 

A  direct  bill  of  exceptions  may  be  sued  out 
from  the  direction  of  a  vudiet  agaijut  tiie  plafor 
tiff  in  error. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error.  Dec  Dig.  |  299.*] 

2.  Afpxal  ahd  Bbbob  (1 767*)— Bbixf  of  Ev- 
idence—Scfficienct. 

The  record  does  not  discloBe  such  a  flagrant 
disregard  of  the  rule  of  practice  In  reference  to 
briefing  the  evidence  as  to  require  the  condy 
alon  that  no  bona  fide  attempt  has  been  made  to 
comply  with  the  rule. 

[Ed.  Note.— For  other  eases,  see  ^peal  and 
Error,  Cent  Dig.  |  8092 ;  Dec  Dig.  1 757.*] 

3.  MONBT  BECBIVZD  (|  14*)— JOIKT  LlABILTTT. 

In  an  action  for  money  had  and  received, 
brought  against  several  defendanta,  where  it  ap- 
pears that  the  defendants  received  different 
amounts  of  the  plaintiff's  money,  a  verdict 
against  one  defendant  for  the  aggregate  amount 
paid  to  all  is  not  authorized,  umess  the  money 
was  j<^tiy  reoeived  by  all  of  the  defeodanu  or 
some  of  them  as  agmts  for  the  defendant  against 
whom  the  verdict  is  rmdered. 

[EM.  Note.r-Fi»  ottier  cases,  see  Honey  Be- 
ceived,  Gent.  Dig.  M  41-48;  Dec  Dig.  i  14.*] 

4.  PBINCZPAI.  AlTD  Aoeut  (H  108, 184*>— CoB- 
POBAIE  Stook— Attthobitt  OF  Amut— lu- 

BXLITY  FOB  MoNBT  BECEIVBO. 

Payment  to  an  aathorlsed  agent  is  In  law 
payment  to  his  principal,  and  if  the  money 
ought  in  equity  and  good  conscience  to  be  re- 
turned, an  action  for  money  bad  and  received 
may  lie  maintained,  at  the  option  ot  the  own- 
er of  the  money,  either  against  the  agent,  or  the 
principal,  or  both. 

[Ed.  Note.— For  otiier  cases,  see  PrlndnU  and 
Agent;  Cent.  Dig.  II  278-2937353-S(»,  86VTO1- 
703;  Dec  Dig.  {S  103, 184.*] 

B.  Pbincipai.  aitd  Agent  (I  184*>— Liabiutt 
OF  Pbincipal  to  Thzbd  Pebsons— Sale  op 
COBPOBATE  Stock. 

A.  appointed  an  a^ent  to  sell  for  cash.  The 
agent,  wltiioat  authonty  from  A»  employed  B. 
to  assist  him.  B.  made  a  sale,  collected  the  pro- 
ceeds, deducted  a  portion  for  his  services,  and 
remitted  the  balance  to  the  agent,  who  paid  none 
of  it  to  A.  A.  refused  to  deliver  the  proper- 
ty sold.  Held,  that  the  purchaser  could  recover 
from  A.  the  amount  received  by  his  agtti^  but 
not  the  sum  retained  by  B. 

[Ed.  Note.— For  other  cases,  see  Ptiacbwl  and 
Agent.  Cent  Dig.  H  701-703;  DecTblg.  f 
1S4.*] 

6.  Special  Ruuhos. 

Such  of  the  special  rolings  as  need  to  be 

peesed  upon  are  referred  to  in  the  opinion. 
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7.  CORPOBATIOKB  ({  407*>— AUTHOBITT  OT  0»- 

ncBBa—ApFoiNTicKnT  or  Aqbitts. 

That  the  agent  of  a  corporatioD  was  rice 
president  and  aftemida  president  of  the  corpo- 
ration did  not  antborize  him  to  appoint  other 
agents  to  sell  corporate  itoi^ 

[Ed.  Notau— For  other  caseib  Oorporation*, 
Cent.  Die.  B  1615-1619 ;  Dec  Dig.  1 407.*] 

8.  Tbzai.  d  8S^— BMsraoH  or  Bvidkhob— 

Objectiok. 

Where  a  part  o(  a  witness*  testimony  was 
clearly  admissible,  an  objection  to  it  in  solido 
was  properly  oTermled. 

[Ed.  Voto^For  other  caaes,  see  Trial,  Cent 
Die.  SI  22%  229-22S;  Dml  Dig.  t  86.*] 

9.  PunOIPAL  AlTD  AOKHT  (|  21*)— EtIDBHCS 

aw  Aqenct. 

While  mere  hearsay  evidence  *  of  declara- 
tions of  agency  is  inadmissible  to  establish  agen- 
<7,  a  person  may  testify  that  he  acted  as  anoth* 
tar*  agent 

[Bd.  Notei;— For  other  cases,  see  Prin^Dal  and 
Agen^  Cent  Dig.  %  39;  Dec.  Dig.  | 

Error  from  atr  Conrt  of  NashTlUe;  W. 
D.  Bnie,  Judge. 

Action  by  &  F.  Gutbrle  against  the  Great 
SooUiem  Acddoit  &  Fiddlty  Company  and 
others.  Judgment  for  plaintiff,  and  tbe  de- 
fendant named  brings  error.  Berersed. 

Jones  &  Chambers,  of  Atlanta,  and  Hen- 
dricks &  Christian,  of  NashvlUe,  for  plaintiff 
In  error.  Wm.  R.  Smith,  of  Nashville,  and 
Chastaln  &  Henscm,  of  Douglas,  tor  defend- 
ant In  ems. 

POTTLE,  J.  This  was  an  action  in  as- 
Rumpsdt  for  money  had  and  received,  brought 
against  the  Great  Sonthem  Accident  &  E^del- 
Ity  Company,  a  corporation,  and  R.  H.  Can- 
triaU,  W.  G.  Chlpley,  and  Lockridge  &  Tanner, 
a  firm  composed  of  J.  D.  Lockridge  and  E. 
L.  Tanner.  The  corporation  was  alleged  to 
have  an  agency  and  place  of  boslness  in  Ber- 
rien connty,  where  the  suit  was  brought 
Cantrell  and  Chipley  were  alleged  to  be  resi- 
dents of  Fulton  county,  and  Lockridge  and 
Tanner  to  be  residents  of  Coffee  county. 
Neitber  Cantrell  nor  Chipley  was  served  or 
filed  a  defense.  The  other  defendants  pleaded 
to  tbe  merits,  without  demurring  or  objecting 
to  the  Jurisdiction  of  the  court  A  verdict 
was  directed  against  the  corporation  and  In 
favor  of  Lockridge  &  Tanner.  The  corpora- 
tion excepted  to  the  direction  of  a  verdict 
against  it,  and  complains  also  of  numerous 
rulings  upon  the  admission  of  evidence. 

li}  1.  A  motion  is  made  to  dismiss  the  writ 
of  error,  upon  the  ground  that  the  only  rem- 
edy of  the  losing  party  was  a  motion  for  a 
new  trial,  and  a  direct  bill  of  exceptions 
would  not  I1&  This  point  of  practice  has 
been  settled  against  the  defendant  in  error. 
H«.irtii«  T.  Throng  101  Ga.  126,  28  S.  E.  eiL 

[2]  Z  It  is  also  snggested  that  we  ought 
not  to  review  fiie  evldoice,  because  the  brief 
thereof  set  out  In  tbe  Mil  of  oceptlons  Is 
not  a  eoiEtpllance  with  the  role  ct  practice  as 
announced  In  previous  dedaions  of  this  court 


As  to  this  point  it  !■  sufficient  to  taj  that, 
while  the  brief  Is  not  as  aocctnct  a  oonqiendi- 
um  of  the  material  facts  as  mijght  have  been 
prepared*  It  does  not  show  snidi  a  flagrant 
disregard  of  tlie  rule  of  jwactlce  as  to  justify 
the  condndmi  Oiat  the  plaintlfl  in  wror  has 
made  no  bona  fide  attOQpt  to  tnief  the  ert- 
dence. 

[3]  3.  Cantrell  and  ChbO^  organind  the 
defendant  corpwation  and  acted  as  its  fiscal 
agents  in  disposing  of  its  stodc.  In  pursu- 
ance of  the  plan  agreed  on,  tlieae  agents  sub- 
scribed for  all  of  the  stock  except  S  shares; 
but  this  was  done  to  facilitate  the  same,  and 
they  were  not  expected  to  pay  for  the  stock 
until  they  sold  It  They  were  authorized  to 
sell  only  for  cash  or  Its  eqtdvalent,  which  was 
understood  to  be  a  time  interestbearing  cer- 
tificate In  some  solvent  bonk  or  New  York 
exchange.  The  fiscal  agents  were  to  pay  for 
the  stock  as  sold,  at  $110  per  share.  The 
selling  price  was  $200  per  share.  The  plain- 
tiff subscribed  for  6  shares  through  Lockridge 
&  Tanner,  who  were  representing  Cantrell 
and  Chipley  in  making  the  sale,  and  gave  bis 
note  for  $1,000,  payable  to  Lockridge  &  Tan- 
ner. The  certificate  of  stock  was  Issued  and 
attached  to  the  note,  which  was  forwarded 
to  a  bank  for  collection.  The  note  was  not 
paid  at  maturity,  and  It  and  the  stock  were 
retiimed  to  the  company.  Thereupon  the 
stock  was  canceled  and  the  note  returned  to 
Lockridge  &  Tanner.  Subsequently  the  plain- 
tiff paid  the  amount  to  Lockridge  ft  Tanner. 
After  deducting  the  amount  to  which  they 
were  entitled  under  their  contract  for  making 
the  sale,  the  balance  was  forwarded  to  Can- 
trell and  Chipley.  None  of  the  money  was 
paid  to  the  corporation;  Cantrell  and  Chip- 
ley  calming  that  the  company  owed  them 
more  on  other  transactions  than  the  sum 
which  came  Into  their  hands  from  plaintiff's 
subscription.  The  company  refused  to  reissue 
the  stock,  upon  the  ground  that  It  had  not 
been  paid  therefor,  and  the  plaintiff  contends 
that  tile  corporation  and  Lockridge  ft  Tanner 
are  indebted  to  him  Jointly  In  the  amount 
paid  for  the  stock. 

The  action  for  money  had  and  received  lies 
against  one  who  holds  the  mon^  of  another 
which  be  ought  in  equity  and  good  conscience 
to  refund.  Where  more  than  one  person  Is 
sued,  a  joint  recovery  for  the  whole  amount 
against  all  will  not  be  authorized,  unless  It  ap- 
pears that  all  received  the  money  Jointly.  If 
it  was  not  so  received,  the  plaintiff  can  only 
recover  from  each  defendant  separately  the 
amount  shown  to  have  come  Into  his  hands. 
In  such  an  action,  where  the  tort  Is  waived, 
conspiracy  and  fraud  may  be  proved  merely 
for  tbe  purpose  of  showing  that  those  who 
received  the  money  are  not  entitled  to  ke^ 
It,  and  not  for  the  purpose  of  recovering 
from  one  of  the  conE^trators  the  whole 
amount  received  1^  all,  unless  it  actaally 
came  into  bis  hands.   All  this  is  settled  by 
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tbe  Supreme  Court  in  Oowart  t.  Fender,  137 
Ga.  586,  73  S.  B.  822,  Ann  Ca&  191SA,  032, 
where  the  nature  of  tbe  action  Is  discussed, 
and  the  distinction  between  It  and  an  action 
sounding  In  tort  Is  shown. 

[4]  4.  PreeiunptiTely  an  agent  to  sell  can 
sell  only  for  cash.  81  Gyc.  1367.  The  author- 
ity of  Cantrell  and  Chlpley  as  agents  for 
the  corporation  was  limited  to  a  sale  of  the 
stock  for  cash  or  Its  eqnlvaloit,  as  explained 
in  the  eridenoe.  Hence  the  title  to  the  stock 
did  not  pass  Into  the  plaintlfC  upon  the  execu- 
tion of  the  note.  This  Is  tm^  wlthont  ref- 
erence to  whether  the  plaintiff  had  knowledge 
of  tbe  terms  ot  the  contract  brtween  tlie  cor- 
poration and  ita  agents. 

[5]  s.  It  is  contended  that  when  Qte  plain- 
tiff did  not  pay  his  note  at  matuHty,  and  tbe 
company  canceled  the  stock  and  returned  the 
note,  the  transaction  was  ended  so  far  as  the 
company  was  concerned,  and  the  subsequent 
payment  of  the  numey  by  the  plaintiff  did 
not  4>ind  the  company  to  issne  the  sto<^  or 
render  It  liable  to  retun  the  money  lec^ved 
by  its  agents.  Cantrell  and  Cbipler  were, 
under  the  evidence^  general  agents  of  the  com- 
pany, to  dispcwe  of  stodE  In  its  behaU.  The 
only  limitation  upon  their  authority  was  that 
the  sale  shonld  be  for  cash.  1^  after  the 
cancellation  of  the  stock,  tbe  company  had 
returned  to  the  plaintiff  his  note*  and  notified 
him  that  the  sale  of  stock  had  ttean  canceled 
and  the  agents  of  Cantrell  and  Chlpley  re- 
voked, a  different  question  would  arise.  The 
plaintiff's  subscription  was  stUl  outstanding. 
Certainly,  In  the  absence  of  notice  to  the  con- 
trary, he  had  a  right  to  assome  that  he  was 
b^ng  held  liable  on  his  subscription  and  the 
note  given  therefor,  and  had  the  zl^^  upon 
pfO^ment  of  his  note,  to  demand  the  issuance 
of  the  stock.  The  agency  of  Cantrell  and 
Chlpley  to  sell  the  stock  had  not  been  revok- 
ed,  and,  even  it  it  bad,  the  plaintiff  had  no 
notice  of  It  He  had,  therefor^  a  li^t  to 
continue  to  treat  these  parties  as  the  duly  au- 
thorised agents  of  the  company  to  rec^ve  the 
money.  Whatever  money  Cantrell  and  CtAp- 
ley  recdved  as  agents  for  the  company  is 
deemed  In  law  to  have  been  rec^ved  by  tbe 
corporfttion  itself^  and,  as  to  the  amount  so 
recrived,  the  plaintiff  was  clearly  oititled  to 
recover  against  the  corporation, 

II]  6.  The  evidence  dlseloses,  however,  that 
Cantrell  and  Chipley  did  not  receive  the 
whole  amount  iiaid  by  the  plaintiff  to  liock- 
zidge  &  Tanner,  but  tliat  some  amount,  not 
disclosed  by  the  evidence^  was  deducted  by 
these  parties,  and  the  balance  paid  over  to 
Cantrell  and  Ghipl^.  If  Lockridge  &  Tan- 
ner were  also  the  agents  of  the  corporation, 
this  would  make  no  difference ;  but  if  they 
were  merdy  the  agents  of  Cantrell  and  Chip- 
ley,  the  company  would  not  be  bound  to  re- 
fund to  plaintiff  the  mon^  whhdi  they  receiv- 
ed, but  did  iwt  pay  over  to  any  agent  of  the 
corporation  authorized  to  receive  it  We  can 
find  no  evidraice  which  would  have  author- 
ize certainly  none  which  required,  a  finding 


that  Lockridge  &.  Tanner  were  agents  of  the 
corporation.  They  so  described  themsdves, 
but  their  conclusion  Is  not  supported  by  the 
evidence.  They  were  employed  by  Cantrell 
and  Chlpley  to  sell  stock  for  them.  They  had 
no  contract  with  tbe  corporation,  were  not 
liable  to  It  In  any  way,  and  were  not  author- 
ized by  it  to  bind  it  by  any  sale  ot  stock  or 
collectl<ni  of  mon^  therefor. 

17}  Cantrell  and  Chlpley  had  no  authority 
from  the  corporation  to  appoint  other  agents 
for  the  corporation.  Cantrell  was  vice  pres- 
ident of  tbe  company  when  it  was  organized, 
and  afterwards  president;  bat  this  did  not 
glTe  him  authority  to  an>oint  agents  to  sell 
stock  for  thp  corporation.  Minnesota  Lumber 
Co.  V.  Hobbs.  122  Qa.  25,  49  &  BL  783 ;  Swin- 
dell A  Co.  V.  Bainbxldge  Bank,  S  Oa.  App. 
364,  60  S.  B.  IB.  Lockridge  &  Tanner  not 
btf^  agents  of  the  corporation,  nor  author- 
ised to  collect  money  In  its  behalf  there  is 
no  reason  in  equity  or  good  conscience  why 
the  corporation  should  be  made  to  pay  hack. 
money  which  they  have  appropriated  to  their 
own  use.  Cantrell  and  Chlpley  would  be 
bound  to  do  so,  but  not  the  corporatton.  Tbe 
company  is  bound  to  account  to  the  plaintiff 
for  the  money  received  by  Cantrell  and  Chip* 
ley,  although  they  retained  it,  and  without 
reference  to  their  right  to  withhold  it  from 
the  corporation.  Having  received  the  money 
for  the  corporation  and  by  its  authority,  it 
is  responsible  to  the  same  extent  as  if  the 
money  had  been  paid  into  its  treasury.  The 
minutes  of  the  corporation  introduced  in  erl- 
dence,  together  vrlth  the  other  evidence,  de- 
manded a  finding  that  Cantrell  and  Oiipley 
were  mere  trustees  for  the  corporation  to 
sell  its  stock  and  not  the  owners  of  the  stock 
Itself.  Neither  the  testimony  of  Lockridge  & 
Tanner,  nor  the  correspondence  introduced  In 
;  evidence,  authorized  a  finding  that  they  were 
agents  of  the  corporation.  They  were  not 
so  appointed  by  any  one  having  authority  to 
bind  the  corporation,  nor  were  they  held  out 
by  tbe  company  to  tiie  plaintiff  as  its  agents 
In  such  a  way  as  to  atop  the  corporation 
from  pleading  the  contrary. 

[t]  7.  The  numerous  objections  to  testimo- 
ny need  not  be  considered  in  detaiL  Nei- 
ther the  stock  certificate  nor  the  correwond- 
enee  was  essential  to  the  plain  tiff's  case,  and 
tbtSx  admission  In  evidence,  mea  it  errone- 
ous, was  harmless.  AU  of  the  direct  evidimoe 
of  the  witness  Cantrell  was  objected  to  in. 
solido,  on  numerous  grounds.  Some  of  it 
was  clearly  admissible,  and  the  objection  to 
the  whole  of  it  was  property  overruled.  Bay 
V.  Camp,  110  Oa.  818,  86  S.  BL  242;  Harris 
T.  Amoskeag  Lumber  Co.,  97  Oa.  465, 25  8.  EX 
519;  American  Insurance  Co.  t.  Bailey,  6 
6a.  App.  424,  426,  66  S.  O.  160;  Walker  t. 
Ril^,  6  Ghu  Aw.  61^  66  S.  Bl  801 ;  llionq>- 
son  T.  Carter,  6  Oa.  App.  604,  65  8.  B.  589. 

\n  It  is  competent  for  a  person  to  testify 
that  he  acted  as  agent  for  another,  tliongh 
mere  hearsay  evidence  of  dedorationa  of 
ageooar  it  inadmiasibleb  Mo  demand  i»l  tt» 
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company  for  the  itock  was  Decess&ry,  and 
beoix  testimony  as  to  audi  demand  was  Im- 
material. Testiimony  of  I^ockridge  and  Tan- 
ner and  Moore  that  LockiUge  &  Tanner  were 
agents  of  the  corporatltm  stated  a  mere  con- 
clTulon,  not  supported  by  the  proven  facts. 
Standing  alone,  It  would  be  the  statement  of 
a  fact;  bat,  other  facts  having  been  proved, 
which  show  that  in  law  there  was  no  each 
agency,  the  statement  became  merely  an  er- 
roneooa  conclnslon.  The  contract  between 
Lo(±ridge  it  Tanner  and  their  agent  Moore 
was  not  binding  on  the  corporation,  bat  was 
admissible  against  Moore's  principals  to  show 
hla  agency.  The  expenses  of  litigation  were 
not  recoverable  against  the  corporation,  and 
evldmoe  thereof  was  Inadmissible.  In  the 
light  of  th«  judge's  note  to  the  bill  of  excep- 
tions, there  was  no  error  In  admitting  the 
extract  from  the  minutes  of  the  cotporatUm. 

Upon  another  trial,  if  the  evidence  la  snb- 
BtantiaUy  the  same,  the  defendant  corpora- 
tion win  be  liable  for  the  amount  which  its 
agents,  Cantrell  and  Uhlpley,  may  have  re- 
ceiTed,  and  Lockrldge  &  Tanner  will  be  lia- 
ble for  the  sum  which  they  and  their  agent 
Moore  retained.  The  relative  rights  of  the 
corporation  and  Cantrell  and  Chlpley,  as  be- 
tween themselves,  must  be  settled  between 
them;  no  snch  issue  b^g  germane  In  the 
present  suit  The  case  must  be  again  tried 
in  the  light  ot  the  mllngs  herein  made. 

Judgment  reversed. 


COOK  T.  HIGHTOWBB  &  CO.  (No.  4,999.) 
(Court  of  Appeals  of  Georgia.  Aug.  2S»  1918.) 

(Svllahut  by  the  Court.) 
L  Vkbdict  Subtaiited. 

The  evidence  adduced  in  sapport  of  the  de- 
fendants' pleas,  wbich  were  held  sufficient  by 
this  court,  would  have  authorized  a  verdict  in 
her  favor,  but  did  not  demand  such  a  finding. 
The  issue  was  one  purely  of  fact,  it  was  fairv 
presented  by  the  trial  Judge,  and  the  verdict  is 
ijnpported  by  evidence. 

2.  Husband  and  Wife  (S  154*)— Liability 
or  Win— DzBT  Contbactkd  jointly  with 
Husband. 

Even  though  the  plaiatiff,  at  the  beginning 
of  the  transaction,  made  a  contract  with  the 
defendant  and  her  husband  jointly,  and  took 
their  joint  note,  and  though  the  subsequent  note 
to  the  wife,  sued  upon  in  the  present  case,  may 
be  a  renewal  by  tiie  wife  of  the  former  obliga- 
tion, a  recovery  against  her  was  authorized,  be- 
cause there  was  evidence  that  the  husband  acted 
as  her  agent  and  that  she  received  the  consid- 
ciation  of  the  note.  To  allow  husband  and 
wife  to  unite  their  joint  credit  in  procuring  the 
means  of  supplying  the  joint  resources  is  not 
contrary  to  public  policy,  and  the  power  of  the 
wife  to  join  her  husband  in  contracting  a  debt 
exists,  where  it  appears  tJiat  the  d^t  contract- 
ed is  not  one  assumed  for  the  purpose  of  pay- 
ing the  husband's  debt,  or  of  becoming  his 
surety. 

W VA.  Note.— For  other  cases,  see  Husband  and 
ife,  Gent  Dig.  |  604;  Dec.  Dig.  {  IM.*] 

Sl  InatBccnoNfl— No  Bbbob. 

Thm  eompliUata  as  to  expressions  or  intlma> 
tiona  of  (vlnion  by  the  court  upon  the  evidence 


in  durglng  the  jury,  are  not  well  founded;  and 
the  instructions  upon  which  error  Is  assigned 
were  pertinent  to  the  evidence. 
4.  Tbial  U  206*>— iNsnnoiioNS  —  Bxquksts 

— BuBDxif  or  ntooF. 

l%e  trial  court,  in  the  absence  of  an  ap- 
propriate and  timely  request  to  that  effect,  is 
not  required  to  specificaUy  instruct  the  jury  as 
to  wbich  party  carries  the  burden  of  proof  on  a 
particular  pomt  or  issue.  It  Is  enough  in  such 
a  case  that  the  court  correctly  Inforps  the  jury 
np(ui  which  party  lies  the  bnrden  of  proof  in 
the  case  as  a  whole. 

[Xd.  Note.— For  other  coses,  see  Trial,  Gent 
Dig.  Si  628-641;  Dec  Dig.  S  260.*] 

Q.  Costs  (5  41*)— Notiob  13*)— Attoenky's 
Fees— Sufficiency  of  Pleadikto. 

The  court  did  not  err  in  overruling  the  de- 
murrer, in  which  the  complaint  is  made  tliat 
the  allegations  of  the  petition  are  insufficient  to 
bind  the  defendant  for  liability  for  attorney's 
fees.  The  notice  by  letter  of  the  claim  for  at- 
tom^s  fees  is  sufficient,  provided  the  letter 
conveys  such  notice  as  is  required  by  law  and 
is  timely  received  by  the  defendant  It  is  not 
necessary  to  state  in  a  petition  how  the  notice 
was  served,  if  it  be  aU^ed  tliat  It  was  served. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
I>ig.  11 183-l»tf;  Dec.  DigTiil:*  Notice,  Gent 
Dig.  II  87,  88;  Dofc  DigTl  lS.*i 

Brror  from  City  Court  of  Miller  G0111U7; 
B.  D.  Bush,  Judge. 

Action  by  Higbtower  &  Go.  against  Zenle 
Cook.  Judgment  for  plalntifts,  and  defend- 
ant brin^  error.  Affirmed. 

B.  W.  Fortson,  of  Arlington,  and  W.  I. 
Geer,  of  Colquitt,  for  plaintiff  In  enot. 
Bush  &  Stapleton,  of  Colaoitt;  for  d^endanta 
In  error. 

RUSSELL,  J.  This  Is  the  second  appear- 
ance of  this  case  before  this  court  The  Is- 
saea  are  Bpeclflcally  set  out  In  tlie  statement 
of  facts  In  Cook  v.  Higbtower,  11  6a.  App. 
657,  76  S.  E.  1058. 

[1]  1.  On  the  trial  now  under  review  there 
was  no  effort  to  cnrtail  the  rights  of  the  de- 
fendant in  introducing  tratimony  in  siqtport 
of  the  i^eas,  which  were  heretofore  held  to 
be  proper  and  sufficiently  pleaded.  The  is- 
sue presented  was  pure^^  cme  of  fact  Vtom. 
the  evidence  adduced  the  Jory  might  have 
found  for  the  defendant,  but  they  were  au- 
thorized to  find  that  the  note,  which  was  the 
basis  of  the  ault,  was  not  Obtained  by 
duress,  and  that  Mrs.  Zenle  Cook,  thouf^  a 
married  wonoan,  receiTed  the  ccmalderatlon 
of  the  note  which  was  the  ba^  of  this  suit 

[21  2.  As  was  held  by  Judge  Jackson  in 
King  T.  Thompson,  Ga.  380:  "Whether  or 
not  a  married  woman,  who  signs  a  note  witii 
her  husband,  Is  responsible  out  of  faw  sep- 
arate estate  therefor,  turns  iwon  the  queatlon 
whether  she  Signed  to  raise  money  on  Iier 
own  account,  or  as  surety,  or  to  assume  a 
debt  of  her  traaband.  If  the  note  was  given 
In  re^ud  to  her  own  business,  conducted  by 
her  husband  for  her,  she  Is  bound;  if  as 
surety  for  him  In  his  business,  or  to  pay  his 
debts,  her  separate  estate  Is  not  bound." 
Judge  Bleckley,  in  Scofleld  t.  Jones,  85  Oa. 
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824,  U  8.  B.  lOB^  pQts  tlw  p<^t  more  am- 
tentlonaly  hj  saying:  *Tba  tnie  test  of  tbe 
real  debtx>r  or  debtors  la:  To  whom  did  the 
consideration  pass  7"  If  the  note  bare  In- 
rcl'nA  nsaesents  a  ralid  debt  at  all.  It  Is 
practically  undisputed  that  It  ropreaenta  the 
pnrdiaae  price  of  a  tract  of  land  whlcb  la  In 
the  poflsessUm  of  Mrs.  Cook  and  over  which 
she  haa  exerdaed  dominion  for  aereral  years. 
Zt  matters  not  that  at  the  begUmlng  ot  the 
tranaactton  Hlfi^tower  made  a  contract  with 
Mrs.  Cook  and  her  hnaband  jointly,  and  <nlc- 
Inally  took  their  joint  note  for  the  money 
whldi  he  had  advanced  to  pay  for  tbe  land. 
In  Amos  r.  Cosby,  74  Ga.  783,  land  had  beoi 
aet  apart  aa  a  homeetead  to  the  hnaband  as 
head  of  the  family,  cfmaiaUng  of  bis  wife  and 
minor  chUdreo.  Ihe  hnaband  and  ydte,  by 
a  joint  deed,  conveyed  tt  with  miTranty  of 
tltlfr  Tbe  purchaser  sold  it  with  warranty 
to  a  second  purchaser,  and  afterward  a  lien 
superior  to  the  homestead  was  enforced 
aj^nat  it,  caoalng  a  loss  to  the  second  pur- 
chaser of  OTW  9400l  An  action  against  the 
husband  and  the  wife  upon  their  warranty, 
to  make  good  this  loss,  waa  snatalned,  al- 
though tbe  wiffe  set  up  het  coverture  in  bar 
of  the  aame.  Hie  court  aald:  "Nor  la  Mrs. 
AmoB  relieved  by  reaaon  of  btf  being  a  mar- 
ried woman.  She  bad  the  right  to  make  the 
deed  with  hex  bosband.  There  having  been 
a  h<»ne8tead  set  apart  to  her  husband,  under 
the  act  of  1868,  she  was  a  usee,  and  waa  not 
a  surety  of  her  husband,  and  Is  equally 
bound  with  him."  In  Runnels  v.  Ay  cock,  78 
Ga.  SS6.  8  S.  B.  657,  an  action  on  a  Joint 
note  was  defended  by  tbe.  wife,  and  resulted 
in  a  judgmrat  agalnat  her,  which  waa  upheld. 
In  Francis  v.  DIckel,  68  Ga.  255,  the  suit  was 
on  an  account  against  the  husband  and  wife 
as  partners.  A  recovery  against  the  wife 
alone  was  had,  the  jury  having  found  that 
there  was  no  partnership. 

That  a  debt  can  be  created,  which  In  con- 
templation of  law  would  be  a  debt  of  tbe 
wife,  as  well  aa  the  debt  of  her  husband, 
has  been  frequently  recognized  by  the  Su- 
preme Court  It  la  so  recognized  as  to  joint 
notes  In  Mashbum  v.  Gouge,  61  Ga.  513,  In 
Wlngfleld  V.  Rhea,  73  Ga.  477,  and  In  Har- 
rold  V.  Westbrook,  78  Ga.  5,  2  8.  E.  695.  In 
the  much  earlier  case  of  Skinner  v.  Allen, 
49  Ga.  557,  the  verdict  was  upheld  against 
the  wife  because  It  appeared  that  she  was 
the  beneflciaiy  of  some  of  the  transactions 
of  which  the  draft  which  waa  the  basis  of 
the  suit  formed  a  part  The  fact  that  the 
transaction  may  have  been  carried  on  by 
the  husband  as  agent  for  his  wife  would  not 
affect  the  rule.  This  was  held  In  King  v. 
Thompson,  supra.  In  Scofield  v.  Jones, 
supra,  Chi^  Justice  Bleckley  said  that  the 
joining  with  the  husband  in  contracting  a 
debt  Is  not  an  assumption  by  the  wife  of 
bis  debt,  for  he  has  no  debt  existing  to  be 
assumed,  and  the  debt  created  Is  her  own 
from  the  beginning.  "Moreover,  there  is 
nothing  contrary  to  public  poller  In  allowing 


boaband  and  wife  to  unite  tb^  joint  cndit 
in  procnring  tbe  measa  of  Bapplyloc  Jtrint  re- 
Bonrcea  In  tike  abape  ot  a  home,  or  a  place 
of  business  from  whUdi  to  derive  an  income 
for  tbe  Bui^Nnrt  of  a  family.  Vary  ofban  it 
would  contribute  to  the  well-being  and  pros- 
perity of  both,  and  to  the  permanent  good 
of  the  family.  No  doubt  audi  a  power  can 
be  abused  and  mlsap^tod;  bat  tide  is  no 
reason  for  not  recognising  its  existence,  or 
why  tbe  law  bbonld  not  tolerate  it,  if  im  the 
whole  Its  leanlta  are  beneficial,  rather  than 
pemldons.  At  all  events,  we  think  tbe  pow- 
er exiata  at  i^eaoit  und«  our  law.** 

Though  tbe  defmdant  In  tbe  present  ease 
adduced  testimony  which  would  have  author- 
ised a  finding  In  her  fiivor,  tiiere  was  anffi- 
dent  evidraice  In  conflict  tberewfcb  to  war- 
rant the  verdict ;  and  no  material  error  ap- 
pears In  any  of  the  rulings  upon  the  admla- 
siblllty  of  tbe  testimony. 

[S]  3.  The  complaints  as  to  expressions  or 
intlmationB  of  opinion  by  the  court  upon  the 
evidence  are  not  well  founded,  and  the  in- 
structiona  were  pertinent  to  the  evidence. 

[4]  4.  Under  a  well-settled  rule,  the  court 
was  not  required  to  specifically  Instruct  the 
Jury  as  to  the  burden  of  proof  upon  a  particu- 
lar point  In  evidence.  In  the  absence  of  a  re- 
quest to  that  effect  It  Is  complained  that 
"tbe  court  erred  In  not  giving  In  charge  to 
the  jury,  even  without  a  written  request  to 
do  so,  a  charge  In  sntotance  as  follows:  That 
if  It  should  aiqpear  to  them  from  the  evidence 
In  tiie  case  that  any  part  of  the  note  sued 
on  was  the  debt  of  the  defendant's  husband,' 
b^mre  Qie  jury  would  be  authorized  to  find 
a  verdict  In  fftvor  of  the  plaintiff,  the  bnr^ 
den  would  be  upon  the  plaintiff  to  point  oat 
by  evidence  that  for  which  tbe  defendant 
waa  liable  aa  aecnrlty,  and  that  for  which 
she  waa  liable  aa  orli^l  maker,  and  Qiat 
unless  the  r^*^"f**^  could  point  out  by  evi- 
dence which  part  of  tbe  note  was  the  origi- 
nal obligation  of  tiie  defendant,  and  wUdi 
part  of  tbe  note  waa  the  orlgbul  debt  of 
her  husband,  If  any  part  ahould  appear  to 
be  the  debt  of  her  iiasband,  tbe  plaintiff 
would  not  be  entitled  to  recovw  in  the  case." 
It  Is  also  complained  that  "the  court  erred 
In  not  enlarging  the  jiiry,  even  without  a 
written  request  to  do  so,  that  If  it  should 
appear  to  them  from  tbe  evidoice  that  the 
note  sued  on  embraced  indebtedness  which 
was  originally  the  debt  of  the  defendant,  as 
well  as  an  Indebtedness  which  was  originally 
the  debt  of  the  defendant's  husband,  the  bur- 
den would  be  upon  tbe  plaintlfl  to  point  out 
by  evidence  that  for  which  the  defendant  was 
liable  as  the  original  promisor,  and  that  for 
whldi  she  was  liable  as  surety  only,  and 
that  for  which  she  was  liable  by  way  of  as- 
suming her  husband's  debt,  provided  the  evi- 
dence showed  that  she  had  assumed  her  hus- 
band's debt,  or  any  part  of  the  same,  and 
provided,  further,  that  th^  should  believe, 
from  the  evidence,  that  any  part  of  the  note 
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saed  on  was  orlsisaUr  the  debt  of  lier  hvs- 
baod;  and  provided,  forUier.  that  it  shoold 
appear  that  any  part  of  the  note  sued  on 
was  orlglnaUy  the  debt  of  her  husband,  and 
that  she  stood  his  security.  Movant  contends 
that  a  charge  of  this  character  or  substance 
sbonld  have  been  given  to  tile  Jury,  because  it 
is  ber  contention  that  the  note  sued  on  em- 
braced a  note  which  had  been  given  by  her 
hosband  for  the  purdiase  of  the  Biasou  land, 
and  that  she  stood  her  husband's  security 
for  the  purchase  money  of  the  Mason  land." 
TbeonilSBlon  to  give  these  Instructlonsi  in  die 
absence  of  a  request,  was  not  error. 

[I]  The  court  did  not  err  in  oTerrullng  the 
demurrer  to  tlie  fourth  paragnidi  of  the 
plainturs  petitioa,  in  which  it  is  Insisted  that 
the  allegation  of  ttie  petition  is  insnffidokt  to 
Und  the  defendant  to  liability  for  attorney's 
fees.  The  paragraph  of  the  petition  referred 
to  la  as  follows:  "Petitioner  shows  that  th^ 
have  sored  said  defendant  with  written  no- 
tice of  their  Intention  to  bring  this  suit  to 
December  term,  1910,  of  tiae  city  court  of 
UUler  Gonnty,  tai  days  prior  to  the  filing  of 
this  suit,  In  order  to  Und  for  attom^'a  feea 
Copy  of  this  notice  is  herd>y  attached,  mark* 
ed  'Exhibit  A.* "  The  notice  attached  to  the 
petition  is  in  the  form  of  a  letter,  in  which 
it  is  spedflcally  stated  that,  "If  the  claim  is 
not  paid  by  the  18th  day  of  November,  1910, 
we  will  institute  suit  on  the  same  In  the 
dty  court  ot  Miller  county,  returnable  to  the 
Deconber  term,  1910."  We  think  this  notice 
by  letter  fully  meete  the  point  made  by  the 
demurr^.  Where  it  la  avored  that  the  no- 
tice required  law,  in  order  to  bind  the 
defendant  with  Uabillt?  for  attorney's  fees, 
has  been  served,  it  is  not  necessary  for  it 
to  aK>ear  how  It  was  served.  This  the  proof 
nmst  disclose,  and  in  the  presoit  instance  we 
think  Uiat  testimony  to  the  effect  that  in  re- 
sponse to  this  notice  the  defendant  called 
to  see  the  plaintiff's  attorney,  prior  to  the 
retnrn  day  of  the  term  to  which  the  suit  was 
filed,  and  stated  her  Inability  to  pay  the 
•!l^,  in  response  to  the  notice,  would  au- 
thorize the  Jury  to  And  that  the  requisite 
notloe  had  been  given  the  defendant  in  time. 

Judgment  affirmed. 


BOWMAN  et  aL  T.  KIDD.   (So.  4,616.) 
(Court  ot  Appeals  of  Georgia.  Aug.  80, 1018.) 

(BvUabua  iy  the  Court,) 
Exacunoii  {|  155*)--Evidencb  (S  178*)— Iatt 

— FOBTHCOlCinO  BORn— ACTION— Seconoabt 
EviocitcE. 

The  trial  judge  did  not  err  in  overruling 
the  certiorari. 

(a)  Where  the  value  of  the  property  levied  on 
by  his  fl.  fa.  does  not  exceed  the  amonot  of  his 
judgment,  the  plaintiff  in  ezecatioD  has  auch 
anintereit  in  a  forthcoming  bond  as  authorises 
the  suit  upon  the  bond  to  be  brought  in  his 
Bimc^  Section  3729,  Civil  Cktdc  1910:  Hart 
V.  Thomas,  75  Ga.  629;  17  Gye.  1226-1228. 

(b)  A  constable  can  testify  to  the  fact  that 


m 

be  posted  the  advertisement  (section  4765,  C^vU 
Code)  of  a  sale  under  a  justice's  court  fi.  fa., 
and,  upon  proof  of  the  loss  or  destruction  <tf 
such  advertisement,  may  testify  as  to  its  con- 
tents. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  H  425-488 ;  Dec.  Dig.  I1S5  ;*  Ehri- 
denee.  Cent  Dig.  H  580-694;  Dea  Dig.  { 
178.*] 

Error  from  Superior  Goort,  Hart  County; 
D.  W.  Meadow,  Judge. 

Action  between  Clark  Bowman  and  others 
and  C  Z.  Eldd.  From  the  Judgment,  Bow- 
man and  others  bring  error.  Affirmed. 

Skelton  St  Skelton,  of  Hartwell,  for  plain- 
tiflb  In  error.  A.  O.  &  Julian  McCnrry  and 
A.  8.  Richardson,  all  of  Hartwell.  for  de- 
fendant In  error. 

BUSSEIA  J.  Judgment  affirmed. 


DRAKE  V.  LEWISw 

LEWIS  V.  DRAKE* 
(Nos.  4375,  4.921.) 

(Goort  of  Appeals  ot  Georgia.  Aug.  25,  1918.) 

fSvIlabiM  by  the  Court.) 

1.  Appeabancb  (SS  17,  19*)— ATrAcmciNT  (i 
241*)  —  Hbplevt  Bond  —  Jcbisdiction  — 
Waives  of  Objections. 

The  giving  of  a  replevy  l>ond  does  not  pre- 
clnde  a  defendant  in  attachment  from  objecting 
to  the  jorisdicUon  of  the  court  over  his  person. 
Appearance  and  pleading  to  the  merits  amount 
to  a  waiver  of  the  want  of  jurisdiction;  bat  as 
defenses  in  attachment  cases  may  be  made  at 
any  time  before  final  jadgment.  It  la  no  ground 
for  overruling  a  motion  to  diamisg  a  declaration 
in  attachment  because  of  a  failure  to  allege 
jurisdiction  of  the  defendant  that  the  motion 
was  not  filed  at  the  appearance  term,  or  that  it 
was  filed  aimultaneously  with  a  plea  to  the 
merits.  The  failure  of  a  petition  to  show  Ju- 
risdiction of  the  person  la  an  amendable  defect ; 
but  in  attachment  cases  such  a  defect  may  be 
taken  advantage  (Mt  by  motion  made  at  the  trial 
term,  and  unless  cuied  by  amsidment  tiu  deo> 
laration  should  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  H  70-75,  79-82,  84-«0;  Dec.  Dig.  I| 
17.  19;*  Attachment,  Cent  Dig.  U  829-838; 
Dec  Dig.  S  241.*] 

2.  Abatement  and  Revival  (|  85*)— Plead- 
ing— JuBisDiCTioN — Waives  of  Plea. 

Under  the  practice  in  this  state,  all  of  a 
defendant's  pleadings  may  be  filed  simultane- 
ously, and,  when  so  Sled,  should  be  disposed  of 
in  logical  order.  A  defendant  does  not  waive  a 
plea  to  the  jurisdiction  by  filing  simultaneously 
therewith  a  plea  to  the  merits,  either  upon  the 
same  or  upon  a  separate  paper.  If  upon  the 
same  i>aper,  it  la  immatertal  which  plea  is  first 
in  sequence,  If  the  defendant  first  presents  and 
insists  upon  a  disposition  of  the  plea  to  the 
jurisdiction. 

[Ed.  Note.— For  otiier  eases,  see  Abatement 
and  Revival.  Cent.  Dig.  H  156,  608-510;  Dee. 
Dig.  I  86.*] 

8.  Abatement  and  Rbvitai.  (f  5*>— AmnaBB 

Action  Pending. 

The  pendency  of  an  attachment  proceeding 
upon  which  no  declaration  was  filed  at  the  first 
term  will  not  abate  a  second  attecbment  be* 
tween  tiie  same  parties  nnoer  whidi  the  same 
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property  was  selxed  ud  apon  whldi  a  dedua- 

tioD  was  duly  filed. 

[Ed.  Note.— For  other  caBes,  see  Abatement 
and  Revival.  Cent.  Die  U  21-80^  99-104;  Dec. 
Di«.  I  6.*] 

4.  COUBTS  (I  188*)  —  ICunxoiPAL  CiOUBI  — 
Claiu  Ex  r>ELiCTO. 

A  city  court  cannot  entertain  a  plea  at- 
tempting to  set  off  a  claim  arising  ex  delicto 
■Cuut  a  SBit  arising  ez  contractu, 
f  Bd.  Nota^— For  other  cases,  see  Oonrts,  Cent 

Bmr  ftoip  01(7  Ooort  ct  Blakelr;  R,  H. 
BheffleUI,  Judgei 

AsAim  by  C IL  Lewla  against  J.  W.  Drake. 
Judgment  for  plaintiff,  and  defendant  brings 
enor,  and  plaintiff  assigns  croas-error.  Judg- 
ment on  both  main  and  cross  bill  vt  ercep- 
tlons  reversed. 

W.  I.  Oeer,  of  Colquitt,  and  B.  W.  Fortaon, 
of  Arlington,  for  plaintiff  In  error.  Glessner 
&  Parli,  of  Blakely,  for  defendant  In  error. 

POTTLE,  J.  On  November  13,  1912,  an  at- 
tachment was  sued  ont  by  Lewis  against 
Drake.  The  ground  of  attachment  was  not 
set  forth  in  the  affidavit,  but  in  all  other  re- 
spects the  proceedings  were  regular.  Bond 
was  given,  and  the  attachment  was  Issued 
and  made  returnable  to  the  January  term  of 
the  City  Court  of  Blakely.  Apparently  apon 
the  assumption  that  the  attacbtaent  was 
void,  Lewis,  on  November  28,  1912,  sued  out 
anoUier  attachment,  upon  the  ground  that 
Drake  was  causing  his  property  to  be  moved 
beyond  the  limits  of  the  state,  and  caused  a 
levy  to  be  made  upon  the  same  property 
which  had  been  seized  by  the  sheriff  under 
the  first  attachment  Drake  gave  bond  and 
replevied  the  property.  WbUe  the  first  at- 
tachment was  pending,  declaration  upon  the 
second  attachment  was  filed  to  the  return 
term  on  January  11,  1913,  alleging  an  in- 
debtedness npon  a  promissory  note.  On  De- 
cember 16, 1912,  prior  to  the  filing  of  the  dec- 
laration, Drake  filed  a  plea  consisting  of  two 
paragraphs.  In  the  first  paragraph  It  was 
averred  that  the  second  attachment  should  be 
abated  and  dlsmlssM  because  of  the  pen- 
dency of  the  first  proceeding.  The  second 
paragraph  contained  a  plea  to  the  Jurisdic- 
tion of  the  court;  it  being  averred  that  when 
the  attachment  issued,  Drake  was  a  resident 
of  Decatur  county.  On  February  24th  Drake 
filed  another  plea  to  the  Jurisdiction,  and  at 
the  same  time  moved  to  dismiss  the  declara- 
tion, because  it  failed  to  allege  the  residence 
of  the  defendant  On  the  same  day,  and 
subject  to  the  motion  to  dismiss,  the  defend- 
ant filed  a  plea  denying  indebtedness,  and 
averring  that  the  consideration  of  the  note 
had  failed  by  reason  of  certain  facts  alleged 
in  the  plea,  ^e  court  overruled  the  motion 
to  dismiss  the  declaration,  struck  the  plea  to 
the  Jurisdiction  and  the  plea  of  former  suit 
pending,  and  overruled  a  demurrer  to  the 
[dea  to  the  merits  of  the  action.  The  trial 


resulted  In  a  verdict  tor  fb»  platntU^  and 
the  defendant's  motion  for  a  new  trial  wa« 
overruled.  He  has  excepted  to  the  several 
Judgments  adverse  to  talm,  and  the  r'fl^'*t*'^ 
by  crosa-blll  complains  of  flie  refoaal  to  strike 
the  plea  to  the  m^ts. 

[1]  1.  The  correctness  of  the  action  of  thB 
court  in  overmllng  the  motion  to  dismiss  the 
declaration  and  in  striking  the  plea  to  die 
Jurisdiction  d^trads  npon  whether  tiie  de- 
fendant had  In  any  way  waived  bis  right  to 
object  to  the  Jnrlsdlctfon  of  the  court  Giv- 
ing the  replevy  bond  did  not  amount  to  a 
waiver.  Cincinnati  By.  Co.  t.  Pless,  8  Ga. 
App^  40(^  eo  S.  B.  &  Appearance  and  plead- 
ing to  the  merits  la  a  waiver,  and  If  counsel 
for  Lewis  la  correct  in  hla  contentltm  that 
the  filing  of  the  first  plea  submitted  the 
defendant  to  the  Jorlsdlctlon  of  tbe  coorl^  the 
court  was  right  in  striking  the  ^ea  to  the 
Jarladlction  and  orerrollng  the  motion  to  dis- 
miss the  declaratlwL  If  fids  premise  Is 
wrong,  then  both  of  these  rollngs  were  er- 
roneous. DefrasGS  In  attadunent  cases  may 
be  nude  at  any  time  before  final  Judgment 
Civil  Code,  1 6104.  It  was  not  too  late  at  the 
trial  term  to  object  to  tiie  petltkm  because  of 
failure  to  show  Jurisdiction  of  tbe  dtfsndant; 
for,  while  this  defect  was  amoidable  (CIvU 
Code,  I  6691),  tbo  defendant  was  not  preclud- 
ed from  attacking  the  petition  on  this  ground, 
unless  he  had  prerlondy  appeared  and  idead- 
ed  to  the  merits.  Hall  v.  Mobley,  13  Oa.  318. 
The  motion  to  dismiss  having  been  filed 
simultaneously  with  the  so-called  plea  of  fail- 
ure of  consideration,  tiie  filing  of  tbto  plea 
did  not  preclude  a  consideration  of  the 
motion,  and  RIdmiond  ft  Danville  Ballroad 
Co.  T.  Mitchell,  96Ga.  78,22S.ai24,bas 
no  application. 

[2]  2.  The  correctness  of  the  courtfs  rul- 
ings upon  the  Question  of  Jurisdiction  tarns, 
therefore,  upon  whether  the  filing  of  the  first 
plea  amounted  to  a  waiver  of  the  defendant's 
right  to  object  to  the  Jurisdiction.  The  plea 
is  rather  anomalous,  in  that,  before  challeng- 
ing the  Jurisdiction  of  the  court  the  defend- 
ant urged  that  the  attachment  proceeding 
should  be  abated  because  of  the  penden<qr  of 
a  former  attachment  Counsel  for  Lewis  Is 
doubtless  correct  in  assuming  that  a  plea  of 
former  suit  pending  Is  such  a  plea  that  the 
filing  thereof  without  a  protestation  would 
have  the  effect  of  submitting  the  defendant 
to  tbe  Jurisdiction  of  the  court;  but  we  can- 
not agree  with  them  In  the  further  conten- 
tion that  the  defendant  waived  his  right  to 
have  his  plea  to  the  Jurisdiction  determined 
merely  because  it  followed.  Instead  of  pre- 
ceding, the  paragraph  of  the  plea  setting  np 
the  pendency  of  the  first  attachment  The 
strict  rules  of  common-law  pleading  do  not 
prevail  in  this  state.  It  Is  common  practice 
to  file  special  demurrers  going  merely  to  form 
simultaneously  with  a  general  demurrer  at- 
tacking the  substance  of  a  pleading,  and  no 
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one  would  conteoiL  now  that  so  doing  would 
be  a  waiver  of  tbe  right  to  Inalst  npoa  tlie 
BpeclfLl  demurrers. 

A  petition  may  be  attacked  at  the  same 
time  both  In  form  and  snbstance,  either  In 
the  same  demurrer  or  In  a  separate  pleading. 
When  this  is  done,  the  correct  practice  is  to 
have  the  pleading  first  perfected  In  form,  and 
then  determine  the  question  of  Its  sufficiency 
in  substance.  And  so  where  a  defendant  flies 
simultaneously  a  plea  to  the  Jurisdictloa  and 
a  plea  to  the  merits,  even  though  the  latter 
does  not  contain  an  express  protestation,  the 
plea  to  the  Jurisdiction  should  be  considered 
and  dlspcned  of.  The  flUng  of  such  a  plea 
simultaneously  with  the  plea  to  the  merits 
is  itself  a  protestation  against  the  Jurisdic- 
tion of  the  court,  and  the  plea  to  the  merits 
must  be  treated  as  having  been  interposed 
subject  to  this  protestation.  Nor  does  It 
make  any  difference  that  the  two  pleas  are 
in  tbe  same  paper,  nor  which  of  them  pre- 
cedes the  other.  The  logical  order,  of  course, 
would  be  to  set  forth  the  objection  to  tbe  Ju- 
risdiction first;  but  this  Is  immaterial  If  at 
the  trial  the  defendant  presents  and  Insists 
upon  a  disposition  of  tbe  objection  to  the 
Jurisdiction  before  Insisting  upon  the  other 
plea.  Any  other  rule  would  be  too  technical 
and  out  of  harmony  with  the  Uberality  of 
pleading  prevailing  in  this  state.  "Pleading 
to  the  merits,  tcithout  more.  Is  a  waiver  of 
Jurisdiction."  Bunting  v.  Hutchinson,  5  Ga. 
App.  194,  eS  S.  E.  49.  But  pleading  to  the 
merits  at  the  same  time  with  a  plea  to  the 
Jurisdiction  Is  not  Cox  v.  Adams,  D  Ga. 
App.  296,  63  S.  E.  60;  Stallings  v.  Stallings, 
127  Ga.  464,  66  S.  E.  469,  9  L.  R.  A.  (N.  S.) 
693;  GlvU  Code,  S  6664.  The  court  erred 
in  striking  the  plea  to  the  Jnrlsdlctlon,  and, 
no  offer  to  amend  the  dedaratloa  having  been 
made,  the  motion  to  dismlaa  It  should  have 
been  sustained. 

[3]  S.  It  was  not  erroneoiu  to  strike  the 
plea  ot  former  suit  pending.  While  the  first 
attachment  was  not  void  on  Its  face  (Fenn  t. 
HcGliee,  6  Ga.  Ag^  681,  66  S.  BL  6S6),  as  no 
declaration  on  It  was  ffled  and  the  proceed- 
ing was  In  rem,  it  was  not  such  a  snlt  as 
would  abate  the  second  attadiment  and  the 
declaration  filed  thereon.  Weston  t.  Bev- 
erly, 10  Ga.  App.  261,  78  S.  B.  401;  Uuw  t. 
Brinson.  12  Ga.  App;  760^  78  S.  B.  726. 

[4]  4.  Since  the  case  must  be  tried  again. 
It  becomes  necessary  to  dispose  of  the  qnes- 
tloD  raised  by  the  croes-bill.  The  suit  was 
vpoB  a  promissory  note.  The  defendant 
pleaded  that  the  note  was  given  for  the  bal- 
ance due  on  the  purchase  price  of  certain 
timber  suitable  for  manufacture  into  cross- 
ties  of  spedfled  dlmwiskms;  Uiat  the  plain- 
tiff refused  to  pennit  the  defendant  to  cut 
and  remove  the  timber,  and  has  taken  pos- 
session thereof  and  ousted  the  defendant; 
that  the  plaintiff  has  ccuverted  to  his  own 
use  000  cross-ties  cut  from  the  timber  and 


lying  on  the  land;  that  the  defendant  "has 
already  paid  to  plaintiff  balance  of  said  pur- 
diase  money  and  that  he  has  not  cut  and 
removed  from  said  land  enough  cross-ties  to 
pay  him  for  tbe  amount  of  cash  that  he  has 
already  paid  to  plaintiff;  that  there  has 
been  a  total  fioilure  of  consideration  of  said 
note."  The  plalntlfiF  demurred  to  the  plea, 
upon  the  ground  that  it  attempted  to  set  off 
a  claim  arising  ex  delicto  against  a  cause  of 
action  arising  ex  contractu,  and  that  the 
city  court  was  without  Jurisdiction  to  enter- 
tain such  a  plea.  The  demurrer  was  well 
taken  and  should  have  been  sustained.  The 
facts  pleaded  do  not  show  a  failure  of  con- 
sideration, but  show  merely  an  actionable 
tort,  consisting  of  an  unlawful  Interference 
with  the  defendant's  right  to  cut  the  timber 
and  a  wrongful  conversion  of  cross- ties  which 
had  been  cut  from  the  timber.  Such  a  de- 
fense Is  forbidden  by  our  Code,  except  in  a 
court  having  equitable  Jurisdiction,  and  it  Is 
allowed  then  only  upon  equitable  grounds, 
such  as  insolvency  and  nonresldence.  Civil 
Code,  5521;  McLendon  Bros.  v.  Finch,  2  Ga. 
App.  42i,  68  S.  B.  690;  Hecht  v.  Snook,  114 
Ga.  921,  41  8.  E.  74.  The  rulings  above  an- 
nounced render  unnecessary  a  determination 
of  the  motion  for  a  new  trial. 

Judgment  on  both  main  and  cross  Mils  of 
exceptions  reversed. 


LOTZ  V.  WALEBB.    (No.  6,0i0.) 
(Court  of  Appeals  of  Georgia.   Aug.  26,  1918.) 

(BvHabu*  hv  ihe  Oourt.) 

1.  POSSSSSOBT  WaBEANT  (f  2*)— EVIDSNOK. 

The  trial  jndse  did  not  err  in  Bustalning 
the  certiorari  and  awarding  the  property  in  dis- 
pute to  the  defendant,  in  view  of  the  fact  that 
the  teatimouy  that  the  plaintiff  had  voluntarily 
parted  with  Its  possession  was  wholly  undis- 
puted. 

[ISd.  Note.— For  other  cases,  see  Possessory 
Warrant.  Cent  Dig.  |  2;  Dea  Dig.  1  2.*] 

2.  PossEssoBT  Wabbaut  a  2*>— Pboobdubi^ 

EVIDEnCE. 

A  possessory  warrant  is  not  a  proper  meaas 
for  the  recovery  of  personal  property,  unless 
the  property  was  taken  from 'the  poesession  of 
the  complaining  party  by  frond,  violence,  seduc- 
tion, or  other  m^ns  of  like  character;  and  it 
is  essential  to  the  maintenance  of  tbe  proceed- 
ing that  it  be  shown  that  the  property  was  tak- 
en without  his  consent 

rSd.  Note.— For  other  cases,  see  Possessory 
Warrant  Cent  Dig.  |  2 ;  Dec  Dig.  |  2.*] 

BIrror  from  Superior  Oonrt,  Fulton  County; 
J.  T.  Pendleton,  Jndga 

Action  by  H.  W.  Lots  against  O.  W.  Walk* 
er.  Judgment  for  plaintiff  was  reversed  on 

certiorari,  and  he  brings  error.  Affirmed. 

McClelland  &  McClelland,  of  Atlanta,  for 
plaintiff  In  error.  Edgar  A.  Ne^,  of  AUan- 
ta,  for  defendant  in  error. 

RUSSELCj,  J.   Judgment  affirmed. 
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DUNN  T.  STATE.   (N&  6,010.) 
<Goiirt  <tf  AppealB  of  Georgia.  Aug.  1918.) 

(Syttahut  by  the  Court.} 

1.  Banks  and  BAimNa  i%  6!!*)— Ihboltxnot 

— iMDIOnCKNT  or  DXBIOToa— SumoiBifOT. 
An  indictment  baaed  upon  tection  204  of 
the  Penal  Code  of  1»10,  which  aUeges  that  a 
named  trust  company  is  "a  corporation  duly 
incorporated  and  chartered  under  the  laws  of 
Georgia,  and  doing  and  carrying  on  a  banking 
business,  and  wA  a  banic,"  snffidently  avers 
that  the  institution  named  ia  "a  chartered 
banic,"  within  the  meaning  of  that  section  of 
the  Code. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  ||  122-124;   Dec  Dig.  i 

ea.*] 

2.  Banks  and  Banking  (i  61*)— Gbab3XBbd 
Bank— Insolvency. 

A  company  incorporated  mainly  for  the 
parpose  of  exercising,  and  vested  with,  the  pow- 
ers Qsnally  conferred  upon  companies  author- 
ized to  act  as  guardian,  receiver,  or  other  trus- 
tee, is  not  a  "chartered  bank,"  witbin  the 
purview  of  a  penal  law,  merely  because  it  may 
be  empowered  to  exercise,  as  a  mere  incident  to 
the  main  object  of  incoiiK>rati<m,  wnne  of  the 
functions  of  a  baii^ 

{Ed.  Note.— For  othor  cases,  aee  Banks  and 
Banking,  Cent.  Dig.  |  IZl;  Dec  Dig.  I  6L*] 

8.  Banks  and  Banking  (U  2,  61*>— "Chab- 
TSBED  Bank"— "Bank"— Inbolvenct. 
The  words  "chartered  bank,"  as  used  in 
section  204  of  the  Penal  Code  of  1910,  refer  to 
a  corporation  having  the  powers,  and  exercinng 
as  the  main  object  of  Its  creation  all  or  some 
of  the  functions,  of  a  "l»nk"  prescribed  In  sec- 
tion 2206  of  the  CMl  Code  of  1910. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  %  121;  Dec  Dig.  H  2, 

to.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  1,  pp.  682-689;  ToL  8,  p.  7687.1 

4.  Banks  and  Banking  (|  61*) — Chabtkucd 

Bank— Tbust  Compant. 

There  Is  nothing  in  the  decision  In  Mul- 
herln  t.  Kennedy.  120  6a.  1080,  48  S.  E.  437. 
which  requires  a  ruling  that  a  trust  company. 
Incorporated  merely  as  such  under  the  provi- 
sions of  flection  2816  et  seq.  of  the  Civil  Code 
of  19lO,  ia  a  "chartered  bank,"  within  the  mean- 
ing of  the  penal  laws  of  this  state  relating  only 
to  such  banks. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  1 121 ;  Dec  Dig.  I  61.*] 

5.  Banks  and  Banking  (S  61*)— Ghahtkbicd 
Bank— Tbust  Compant. 

A  company,  incorporated  merely  as  a  trust 
company,  under  the  provisions  of  the  act  of 
1»)8  <Civil  Code  1010,  8  2815  et  seq.),  is  not  a 
chartered  bank,  though  it  exercises,  as  an  inci- 
dent to  the  main  object  of  Its  creation,  the  pow- 
er to  receive  trust  funds  on  deposit  and  the 
power  to  lend  money. 

[Ed.  Note^For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  |  121;  Dec  Dig.  |  61.*] 

a.  Banks  and  Banking  ({  01*)  —  Tbuot 
Company. 

Under  the  act  of  1808  (CivU  Code,  <  2815 
et  seq.)  trust  companies  incorporated  under  its 
provisions  "may  acquire  and  exercise  all  the 
rights  and  i^rivileges,  and  be  subject  to  the 
same  liabilities  and  restrictions,  as  apply  to 
banks,  upon  compliance  with  the  laws  of  this 
state  providing  for  the  incorporation  and  regu- 
lating the  business  of  banks." 

[Ed,  Note^For  otiier  cases,  see  Banks  and 
Banking,  Cent  Dig.  |  121;  Dec  Dig.  |  Ol.*] 


7.  Banks  and  Bunairo  SI*)— Tbdr  Ooc- 

PANt. 

The  proTlai<His  quoted  in  the  preceding 
beadnote  mean  simply  that  a  trust  company 
may  obtain  a  dharter  a*  a  tiank,  and,  after  hav- 
ing dcoie  so,  may  exercise,  in  addition  to  its 
other  powers,  all  the  functions  of  a  bank.  If 
a  trust  company  incorporated  under  the  act 
should  avail  itself  of  this  provision,  and  thus 
acgoire  the  privileges  of  a  bank,  it  would  be  * 
chartered  bank,  within  the  meaning  of  the 
penal  laws  of  tnis  state,  though  exer^ng  the 
dual  functions  of  a  tmst  company  and  a  bank. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  |  121;  Dec  Dig.  i  61.*] 

8.  Judicial  Notice  or  Gokpobatb  Chabteb. 

Whether  the  courts  know  judicially  with- 
out proof  that  a  trust  company  incorporated 
under  the  act  of  1S98  (Civ.  Code  1910,  {  2815 
et  seq.)  has  or  has  not  obtained  a  charter  con- 
ferring upon  it  banldng  privil^et  as  authorised 
by  that  act;  ia  not  involved  in  tho  present  case^ 
and  for  that  reason  is  not  decided. 

9.  Banks  and  Banking  (S  62*)— Inboltsnct 
—  Pbesumptions  —  Pbosecutioh  or  Di- 

BBCroBr-BUBDBN  OP  PlOOF. 

Upaa  tlie  trial  of  the  present  Indictment 
the  state  carries  the  burden  of  proving  that  the 
trust  company  named  in  the  -  indictment  Is  a 
chartered  bank.  This  burden  cannot  l>e  suc- 
cessfully carried,  unless  it  appears  tiiat  the 
company  has  obtained  a  charter  authorising  it 
to  exercise  the  privileges  of  a  bank. 

[Ed.  Note.r— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  m-124;  Dec  Dig.  | 
62. 'j 

Error  from  Saperlor  Court.  Rldunond 
County;  H.  C  Hammond,  Judge. 

B.  S.  Dunn  was  convicted  under  Pen.  Code 
1910,  8  204,  as  director  of  an  insolvent  bank, 
and  brings  error.  Affirmed. 

O.  A.  Plcquet,  of  Augusta,  J.  P.  K.  Bryan, 
of  Charleston,  S.  C,  and  Ounter  ft  Gyles,  of 
Aiken,  S.  C.  for  plaintiff  ia  error.  A.  L. 
Franklin.  SoL  Gen.,  of  Avgusta,  and  John  H. 
Graham,  of  AOanta,  for  the  State. 

POITTLB,  X  Tlie  plaintiff  In  error  was  In- 
dieted  for  Tiolatlng  the  provisions  of  the 
act  of  1888^  codified  In  section  204  of  the 
Penal  Code.  The  Indictment  (omltttuK  tot- 
mal  parts)  was  In  the  following  words:  "For 
that  the  said  B.  Sherwood  Dunn,  In  the 
county  aforesaid,  on  the  19th  iay  of  July, 
1012,  with  force  and  arms  and  unlawfidly, 
being  then  and  there  a  director  of  the  Citt- 
zens*  Trust  Company,  a  corporation  -duly  in- 
corporated and  chartered  under  tlie  laws 
of  Georgia,  and  doing  and  carrying  tax  a 
banking  business,  and  was  a  bank  In  aald 
state  and  connty,  and  dty  of  Augusta,  Geor- 
gia, and  u  sndi  ofBoer  and  director  of 
said  corporation  and  tiank  being  by  law 
charged  with  the  fair  and  legal  administra- 
tion of  its  affairs,  the  said  Gltlzeni^  Trust 
Company,  then  and  there  pending,  and  dur- 
ing die  said  official  charge  and  responsibUlty 
of  the  said  B.  Sherwood  Dunn,  did  then  and 
there  be  and  become  frandulmtly  inscATent.  * 
contrary  to  the  laws  of  said  statay  the  good 
order,  peace,  and  dignity  thereof."  Hie  ac* 
cased  demurred,  upon  the  ground  that  no 
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criminal  offense  was  charged,  because  tie 
statute  under  which  the  Indl^tm^t  was 
framed  applies  onlj  to  officers  of  a  chartered 
bank,  and  the  indictment  shows  on  its  face 
4taat  the  aocnsed  was  not  an  officer  of  a 
chartered  bank,  and  because  the  officers  of  a 
■chartered  tmst  company  are  not  punishable 
for  its  Insolvency,  whether  frandnlent  or  not 
The  demurrer  was  overruled,  and  the  ac- 
«D8ed  excepted. 

[1]  1.  Under  section  2M  of  the  Penal  Code 
"every  insolvoicy  of  a  chartered  bank" 
"shall  be  deoned  ftandulent,"  and  the  preal- 
•dent  and  directors  punished  therefor,  unless 
they  can  show  that  the  affidrs  of  the  bank 
have  been  fairly  and  legally  administered. 
In  Tonmans  t.  Stat%  7  6a.  App.  IffiL,  60  8.  SL 
388,  the  act  of  1833  was  discussed  at  length. 
It  waa  titere  held  tha^  notwithstanding  we 
now  have  no  state  banks  of  issue,  the  act  has 
not  become  obecdet^  but  is  anAlcable  to  any 
<^iartaed  bank.  It  was  further  hdd  in  that 
case  that  it  was  cnnpeteat  for  the  Omeral 
Assttnbly  to  prescribe^  as  a  rule  of  evidence, 
■as  was  done  in  the  act  under  consideration, 
that  men  proof  of  ttie  insolvauy  of  a  cbax^ 
tared  bank  raises  a  presomptlon  against  13ie 
■<^oer8  named  in  the  act  that  the  insolT»cy 
was  frandnloit  and'  that  Om  officers  thus 
named  participated  In  tba  fraud.  By  the 
very  letter  of  the  statute  it  applies  only  to 
-chartered  banks,  and  therefore,  unless  the 
indictment  sufficiently  charges  that  the  cor- 
poration of  irtilcb  the  plalntUI  in  error  was 
■a  director  was  a  chartered  bank,  the  in- 
dictment is  fatally  defective.  His  contention 
is  tliat  the  auctions  of  the  indictment 
■show  that  the  company  In  whldi  he  was  di- 
rector waa  not  a  duutered  bank,  but  a  trust 
company  oivuiized  under  the  provisions  of 
the  act  of  U98  (Acts  IfiBS,  p.  78),  codified  in 
arttde  8  of  the  Civil  Code^  section  2815  et 
seq. 

The  indictment  diarfes  that  the  Oitlseais* 
Tmst  Company  *Mraa  a  corporation  duly 
chartered  under  the  laws  of  Georgia."  So 
there  can  be  no  oueetloa  that  it  Is  snffldent- 
Ij  alleged  that  the  company  was  didy  <diar- 
tered.  It  is  furthw  a vwred  that  the  company 
**was  doing  and  carrying  on  a  banking  busl- 
ncfls  and  was  a  bank."  Havli^  alleged  In 
■one  place  that  ttie  company  was  duly  char- 
tered and  In  another  that  It  was  a  bank,  It 
is  clear  that  It  snffldoitly  appears  in  the  in- 
dictment tiiat  flie  corporation  was  "a  char^ 
tared  bank."  It  is  contoided  that  the  Jtxy 
name  of  the  corporation  shows  It  was  a  trust 
company,  and  not  a  bank ;  but  there  Is  no 
statute  In  this  stat^  like  there  Is  in  some 
outers,  requiring  that  the  word  "bank"  shall 
appear  In  the  name  of  every  corporation 
clothed  with  banking  powers.  Certainly  It 
was  not  esBOitial  that  the  word  "Incorpo- 
rated," or  "chartered."  and  the  word  "bank" 
should  have  appeared  In  the  Indictment  In 
Juxtaposition.  It  Is  enough  if  it  appears 
from  the  indictment  as  a  whole  that  the  In- 
stttution  was  a  chartered  bank;  that  Is  to 


say,  a  corporation  clothed  with  the  powers  usu- 
ally exercised  by  banking  Institutions.  Since 
the  Citizens'  Trust  Company  may  be  a  bank, 
and  as  It  Is  allied  to  be  a  bank  duly  char- 
tered under  the  laws  of  this  state  and  en- 
gaged in  the  banking  business,  the  indlctmoit 
mm  not  si^Ject  to  the  demurrer. 

[2]  2.  It  seems  to  have  bem  conceded,  how- 
ever, that  the  Citizens'  Tmst  Company  was 
organized  under  the  act  of  1898,  appearing 
In  ClvU  Code.  1 281fi  et  seq.,  and  as  the  point 
can  be  made  upon  the  trial,  we  deem  it  prop- 
er to  express  oar  views  upon  the  main  ques- 
tUm  sought  to  be  raised  by  Qie  donurrer,  viz., 
whether  an  institution  incorporated  under 
the  act  of  1888  is  a  "chartered  bank,**  within 
the  meaning  of  the  provisions  of  the  act  of 
1838,  codified  in  section  204  of  the  Penal 
Code.  The  mere  fact  that  a  company  or- 
ganized under  the  act  of  1898  may  exercise 
some  of  the  functions  of  a  bank  would  not 
make  It  a  bank  within  the  meaning  of  a  pe- 
nal law,  subject  to  a  strict  construction  in 
fiivor  of  one  diarged  with  its  violation.  Mer- 
cantile National  Bank  v.  New  York,  121  U. 
8.  138,  7  Sup.  Ot  826t  30  U  Ed.  895;  State 
V.  Bdd,  126  Mo.  43,  28  S.  W.  172;  Wells  Far- 
go  Oow  V.  Northern  Pacific  Bailway  Co.  (C  a) 
23  ITed.  469;  Nash  v.  Brown.  166  Mass.  884, 
48  N.  B.  180;  Jenkliis  v.  NeS,  163  N.  T.  320, 
67  N.  E.  408  ;  8  Am.  &  Bug.  Hnc.  Law  <2d 
Ed.)  791.  In  the  Toumans  Case,  supra,  this 
court  held  that  section  204  would  not  be  so 
strictly  construed  as  to  exclude  all  banks 
save  banks  of  Issue,  such  as  were  In  existence 
when  the  act  of  1833  was  passed,  but  that 
the  section,  having  been  re-enacted  In  the  sev- 
eral Codes,  would  now  apply  to  all  corpora- 
tions clothed  with  the  functions  and  carrying 
on  the  business  of  banks.  Assuming  that  the 
dUzeniT  Tmst  Company  was  incorporated 
under  the  act  of  1898,  the  question  Is,  Is  it  a 
"chartered  bank?"  or,  to  state  the  question 
somewhat  differently.  Does  the  act  of  1898 
confer  upon  persons  Incorporated  under  Its 
provisions  the  powers  and  functions  usually 
exercised  by  banksf 

[I]  8.  Banks  are  of  three  Unds:  Banks  of 
d^M^t,  which  Include  savlng»  banks  and  all 
others  which  receive  money  oa  dq^oslt; 
banks  ot  discount,  being  those  which  lend 
money  on  collateral  or  by  means  of  discounts 
of  commercial  paper ;  and  banks  of  circula- 
tion, which  Issue  bank  notes  payable  to  bear^ 
er.  BapaUe  &  L  Law  Diet  tit  "Bank."  "A 
bank  is  an  institution  for  the  custody  and 
loan  of  money,  the  exdiange  and  transmis- 
sion of  the  same  by  means  of  bills  and  drafts 
and  the  issuance  of  Its  own  promissory  noto, 
payable  to  bearer,  as  currency,  or  for  tiie  ex- 
ercise of  one  or  more  these  functions."  3 
Am.  ft  Eng.  Shic.  Law  (2d  Ed.)  789.  A  bank 
is  "an  Institution  usually  InccHporated,  with 
power  to  Issue  Its  promissory  notes,  intended 
to  circulate  as  money  <known  as  bank  notes), 
or  to  receive  the  money  of  others,  on  general 
deposit  to  form  a  Joint  fund  that  shall  be 
-used  by  the  institution  for  Its  own  benefit, 
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for  one  or  more  of  the  purposes  of  making 
t^porary  loans  and  discounts,  of  dealing  in 
foreign  and  domestic  bills  of  exchange,  coin, 
bullion,  credits,  and  the  remission  of  money, 
or  with  both  these  powers,  and  with  privl- 
legea,  in  addition  to  these  basic  powers,  of 
receiving  de[>ositB  and  making  collections  for 
the  holders  of  negotiable  paper,  if  the  in- 
stitntion  sees  fit  to  engage  in  sncb  bosinesB." 
See,  also,  Boone  on  Banking,  S  3,  p.  6;  Bolles 
on  Banking,  2  *,  1  Morse  on  Banks  and  Bank- 
ing (4th  Ed.)  {  2,  p.  6. 

When  the  General  Assembly  re-oiacted 
the  act  of  1833  as  found  in  the  Code,  the 
term  "bank,"  as  therein  used,  must  hare  been 
understood  in  the  sense  in  which  it  Is  com- 
monly accepted ;  that  is,  to  apply  only  to  an 
institation  exercising  the  main  functions  of  a 
bank,  snch  as  receiving  money  on  general 
or  special  deposit,  discounting  commer- 
cial paper  In  the  usual  course  of  trade,  and 
lending  money  on  approved  collateral.  The 
functions  of  a  bank  in  this  state  are  prescrib- 
ed by  statute  and  are  limited.  In  addition 
to  the  usual  powers  of  corporations,  a  bank 
is  authorized  "to  bold,  purchase,  dispose  ol^ 
and  convey  each  real  and  personal  property 
as  may  be  necessary  for  its  uses  and  busi- 
ness; to  discount  bills,  notes,  or  other  evi- 
dences of  debt;  to  receive  and  pay  out  de- 
posits, with  or  without  interest;  to  receive, 
on  special  deposit,  money  or  bullion,  or  for- 
^gn  coins,  or  sto<^  or  bonds,  or  other  secu- 
rities ;  to  buy  or  sell  foreign  or  domestic  ex- 
change, or  other  negotiable  paper;  to  lend 
money  upon  personal  security,  or  upon 
pledges  of  bonds,  stocks,  or  negotiable  securi- 
ties; to  take  and  receive  security,  by  mort- 
gage or  otherwise,  on  property  real  or  per- 
sonal; to  increase  or  decrease  the  capital 
stock  in  the  manner  hereinafter  provided." 
Civil  Code,  S  2266  (6),  (7),  (8).  The  words 
"chartered  bank,"  as  used  in  section  204  of 
the  Penal  Code,  refer  to  a  corporation  having 
the  powers,  and  exercising  In  whole  or  in 
part,  as  the  main  object  of  Its  creation,  the 
functions,  prescribed  by  section  2266  of  the 
Civil  Code.  In  other  words,  if  a  chartered 
institution  has  for  its  primary  object  the 
exercise  of  all  or  some  of  the  principal  func- 
tions prescribed  by  this  statute,  it  is  a  char- 
tered bank.  If  such  was  not  the  main  pur- 
pose of  Its  oiganlzatlon,  it  Is  not  a  chartered 
bank  within  the  meaning  of  the  penal  law 
under  which  the  Indictment  was  framed. 

[4]  4.  Under  the  Constitution  of  this  state 
all  charters  to  "banking"  companies  shall  be 
Issued  and  granted  by  the  Secretary  of  State. 
Civil  Code,  i  6446.  It  has  been  held  that 
the  act  of  1898,  "authorizing  the  Secretary 
of  State  to  grant  charters  to  trust  com- 
panies with  banking  privileges,"  Is  not  vio- 
lative of  this  provision  of  the  Constitution. 
Mnlherln  v.  Kennedy,  120  Ga.  1080,  48  S.  E. 
437.  The  precise  question  now  being  dealt 
with  was  not  involved  In  that  decision.  The 
General  Assembly  may  constitutionally  au- 
thorize the  Secr^ax7  of  Stat»  to  incorporate 


a  trust  company,  with  some  of  the  Inddoital 
powers  usually  ezerdaed  by  banks;  but  this 
does  not  mean  that  such  an  institutiou  would 
be  a  diartered  bank  within  tlie  meaning 
of  the  Penal  Code.  At  least  prior  to  the  act 
of  1898  the  superior  courts  could  grant  char- 
ters to  companies  to  perform  many,  It  not  all, 
of  the  functions  eraciaeA  by  trust  companies 
under  the  act  of  1898.  The  act  of  August  13, 
1910,  is  a  recognition  of  this.  Acts  1910,  p. 
98.  But  a  company  ao  incorporated,  no  mat- 
ter what  its  powers,  could  not  be  Mid  to  be 
a  "diartered  bank,"  for  banks,  slnoe  the  Con- 
sdtutloa  of  1877,  can  only  be  Jnooxponitod  1^ 
the  Secretary  of  State. 

[I]  S.  The  powers  of  a  tiost  company  in- 
corporated under  the  act  of  1898  are  set  forth 
in  section  2817  of  the  Civil  Ood&  In  general, 
these  poww  are  tbose  which  are  necessary 
or  proper  to  be  exercised  by  one  performing 
the  functions  of  a  trustee  for  an  individual 
or  a  body  corporate,  or  of  a  1^1  represoit- 
atlve  of  an  estate,  or  as  guardian,  receiver, 
and  the  like.  They  bear  little  or  no  similar- 
ity to  the  powers  asnally  conferred  upon 
banking  institutions.  It  is  true  a  trust  com* 
pany  under  the  act  has  power  "to  receive 
deposits  of  trust  moneys,  securities  and  other 
personal  property  firom  any  parson  or  corpo- 
ration and  to  loan  money  on  real  estate  or 
personal  securltleB.**  But  It  does  not,  like 
a  bank,  receive  money  on  deposit  subject  to 
check,  or  engage  in  the  business  of  discount- 
ing commercial  paper  In  the  usual  course  of 
business,  as  a  bank  does.  The  lending  of 
money  is  one  of  the  functions  of  a  bank,  but 
this  does  not  make  erery  money  lender  a 
banker.  Becelving  money  or  securities  on 
special  deposit  for  safe-keeping  Is  another 
function  of  a  bank,  but  It  does  not  follow 
that  every  such  fiduciary  Is  engaged  in  the 
business  of  banking.  These  powers  conferred 
under  the  act  of  1898  are  merels  Incidental 
to  the  main  object  of  the  enactment,  which 
Is  to  authorise  bodies  corporate  under  the 
statute  to  act  as  guardian,  executor,  receiver, 
or  other  trustee,  and  as  such  (but  not  as  a 
bank)  to  exercise  certain  incidental  powers, 
some  of  which  are  also  performed  by  banks. 
It  seems  clear  that  a  company  which  Is  In- 
cori>orated  merely  as  a  trust  company  under 
the  act  of  1898  is  not  a  chartered  bank. 

[f]  6.  The  foregoing  discussion  has  pro- 
ceeded upon  the  assumption  that  the  corpora- 
tion has  acquired  only  the  special  powers 
conferred  by  the  act  of  1898,  and  has  not 
availed  itself  of  the  privilege  granted  in  par- 
agraph 12  of  section  2817,  which  provides 
that  any  company  incorporated  under  the 
act  "may  acquire  and  exercise  all  the  rights 
and  privileges  and  be  subject  to  the  same 
liabilities  and  restrictions  as  apply  to  banks, 
upon  compliance  with  the  laws  of  this  state 
providing  for  the  Incorporatlm  and  regula- 
ting the  business  of  banks."  This  provision 
is  itself  a  legislative  declaration  that  a  com- 
pany organized  under  the  act  is  not  to  be  re- 
garded as  a  bank  unleBa  It  "eomj^les  with 
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the  laws  of  tbls  state  provldlBg  for  the  In- 
corporatioii  and  regulating  the  buslnesB  of 
banks";  that  Is  to  say,  unless  It  applies  for 
and  has  granted  to  It  a  charter  as  a  bank 
under  the  provisions  of  section  2262  of  the 
CiTil  Code.  In  this  connection  it  Is  also 
significant  that  under  section  2821  any  saT- 
Ings  bank,  or  tmst,  security,  or  guarantee 
company,  incorporated  before  the  act  of 
1898.  and  haTlng  a  paid-np  capital  of  not 
less  than  $100,000,  may  obtain  the  priril^es 
conferred  by  the  act  upon  complying  with 
certain  specified  conditions.  It  Is  manifest 
that  the  General  Assembly  Intended  to  pnt 
companies  Incorporated  under  the  act  in  a 
class  by  tbemselves,  haying  only  the  powers 
confared,  and  subject  alone  to  the  liabilities 
and  restrldlons  imposed,  by  the  act  and  by 
snch  geneial  laws  aa  andy  to  all  corporate 
bodies. 

[7]  7.  l:^  however,  a  tnutt  eompuxr  Incor* 
porated  onder  the  act  (tf  1898  OiOvM.- Kpptr 
for  and  obtain  a  charter  as  a  bank,  thai 
it  would  be  "sabjeet  to  tha  same  UablUUee 
and  reatrictloiiB  aa  aj/jfly  to  banks,"  cItII 
as  well  aa  peuaL  It  would  then  become  a 
chartered  bai^  It  would  be  both  a  trust 
ccHDpany  and  a  bank.  O^ere  la  no  constt- 
tdtlonal  objectloia  to  fhe  General  Assembly 
conferring  upon  traat  companlea  banking 
privileges,  nor  Qpon  banks  the  fancttons  of 
a  trust  company.  If  tbe  latter  should  be 
done,  the  institution  would  not  cease  to  be 
a  babk;  and  If  the  tormer,  it  would  become 
a  bank,  though  retaining,  la  addltkm  to  Its 
banking  iwiTlleges,  the  tnnctlolu  of  a  tniat 
company.  It  this  should  be  don^  the  enn* 
pany  would  be  invested  with  aU  the  func- 
tions of  a  bank,  and  not  with  «ome  of  tbam 
merely,  and  hence  the  authorities  dted  above 
and  relied  on  by  counsel  for  plaintiff  in 
error  would  not  be  aiqitllcabla 

[I]  &  Tbiae  is  nothing  in  the  Indictment 
to  indicate  whether  the  Gitlsens'  Trust  Com- 
pany was  Incorporated  under  the  act  of  1898, 
or  whether,  If  so,  it  has  availed  itself  of  the 
privilege  conferred  by  that  act  and  obtained 
a  charts  as  a  bank.  There  is  some  doubt 
whether  we  ought  to  take  judicial  cogni- 
zaace  of  the  company's  charter,  and  we  pre- 
fer to  leave  this  an  open  question.  See  At- 
lanta &  West  Point  B.  Co.  v.  Atlanta  Rail- 
road Co.,  124  Ga.  125,  52  S.  E.  320;  Atlanta 
Terra  Gotta  Co.  v.  Georgia  Railway  Co.,  132 
Ga.  537.  64  S.  E.  663;  White  v.  Atlanta  Rail- 
road Ca,  5  Oa.  App.  308,  63  &  B.  234 ;  Hart- 
weU  Ry.  Co.  v.  Kldd,  10  Ga.  App.  771,  74  S. 
E.  310.  If  the  courts  can  take  judicial  cog- 
nizance of  what  appears  on  the  executive 
minutes  or  flies  of  the  government  (Ragland 
T.  Barringer,  41  Ga.  114),  there  would  seem 
to  be  no  good  reason  why  they  ought  not  to 
notice  Judicially  any  matter  of  public  record 
in  any  of  the  departments  of  the  govern- 
ment, such  as  charters  in  tbe  o$ce  of  the 
Secretary  of  State,  or  the  rules  and  regula- 


tions of  fhe  BaHroad  Oommlsrion,  and  the 

like 

[I]  9.  Upon  the  trial  of  the  present  case 
tbe  burden  will  be  upon  the  state  to  show 
that  tbe  Citizens*  Trust  Company  is  a  char- 
tered bank.  If  it  should  appear  that  the 
company  was  Incorporated  under  the  act  of 
1898,  and  given  only  the  powers  conferred  by 
that  act,  then,  under  the  view  we  take  of 
the  law,  the  defendant  cannot  he  convicted 
under  the  indictment.  On  the  other  hand,  if 
It  should  appear  that,  in  addition  to  having 
been  Incorporated  under  that  act,  the  com- 
pany has  applied  for  and  obtained  a  charter 
as  a  bank,  as  provided  In  paragraph  12  of 
section  2817  of  the  act,  the  company  Is  to  be 
regarded  aa  a  chartered  bank,  within  tbe 
meaning  of  section  204  ot  the  Penal  Code. 

Judgment  affirmed. 


BLACK  T.  STATE.   (Na  4,40(U 
(Court  of  Appeals  of  Georgia.   Aug.  30,  1918J 

(Syllalut  by  tJte  Oowrt.) 

1.  Pebjubt  (I  25*)— Indictment— BviDENCB. 

"An  indictment  for  perjury  should  specifical- 
ly allege,  and  the  proof  ahoald  show,  how  and 
wherein  the  testimony  upon  which  the  perjury 
is  assigned  was  material  to  tbe  issue  in  the  trial 
in  which  the  alleged  false  testimony  was  deliv- 
ered." Askew  V.  State,  3  Ga.  App.  79  (1),  59 
S.  E.  811. 

[Ed.  Nota— For  other  cases,  see  Perjury, 
Cent  Dig.  {{  82-80 ;  Dec.  Dig.  {  26.*] 

2.  IwOICTMENT  AND  InFOBMATIOW   (|  126*>— 
PBBJTTBT— SCPABATX  STAnVXNTS. 

"In  a  prosecution  for  perjury,  it  is  per- 
missible to  join  in  a  single  count  *  *  *  a 
number  of  separate  and  dtstiact  material  state- 
ments alleged  to  have  been  falsely  sworn  to  by 
the  defendant  in  tbe  same  legal  investiKatioD. 
McLaren  v.  State,  4  Ga.  App.  643,  62  S.  E. 
138.  And  if  perjury  is  established  as  to  any 
one  of  the  material  statements,  a  conviction 
will  be  opheld. 

[Ed.  Note.— For  olher  cases,  see  Indictment 
and  Information,  Gent  Dig.  H  884-400;  Dec 
Dig.  1 125.«I 

3.  Ferjvbt  (1 11*)— Indzoihuit-Maxibuli* 

TT  OF  Evidence. 

"The  question  whether  or  not  a  partlctilar 
statement  ia  material  depends  upon  uie  nature 
of  the  proceedings  and  the  matters  at  issue,  and 
can  be  determined  in  each  case  for  that  cose 
only."  A  test  of  materiality  Is  whether  the  al- 
leged false  statement  could  have  influenced  the 
decision  as  to  the  question  at  issue  In  the  ju- 
dicial proceeding  In  which  the  perjury  is  alleged 
to  have  been  committed.  If  the  statement  in- 
fluenced tbe  decision  of  tbe  tribunal  to  which 
it  was  made,  it  was  material  to  the  investiga- 
tion. 

[EH  Note.— For  other  eases,  see  Perjury* 
Gent  Dig.  H  38-64;  Dec  Dlg/|  ll.«] 

4.  Pbbjubt  (I  1*)— What  Conbtitutes— Sev- 
EBAi.  False  Statements. 

Perjury  consists  of  wOIfolly,  knowingly, 
absolutely,  and  falsely  testifying  in  a  matter 
material  -to  tbe  issue  under  investigation  in  a 
judicial  proceeding ;  and  the  design  of  the  stat- 
ute Ifl  to  punish  the  false  witness  and  prevent 
tlds  detestable  offense,  which  is  snbversiTe  of 
justice;  but  Hie  punishment  is  directed  against 
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Uie  moral  obloqny  of  the  witness  as  a  whole, 
and  conseqaently,  thoas:h  more  than  one  false 
Btatement  be  willfully  made  by  the  witness  on 
the  same  trial,  he  does  not  thereby  become 
gnilty  of  more  than  one  offense  of  perjnYy.  The 
gist  of  the  offense  of  perjury  is  the  disregard 
and  corrupt  violation  of  the  oath  which  the  wit- 
ness has  taken,  and  tbB  offense  is  complete  if 
there  be  one  false  statemoit  willfally,  knowing- 
ly, and  absolutely  made  with  intent  to  obscure 
or  conceal  the  truth.  The  fact  that  the  witness 
has  made  other  knowingly  false  statements  un- 
der the  same  oath  does  not  create  new  offenses, 
for  the  sanctity  of  the  oath  has  already  been 
Tiolated  by  him,  though  the  concurrence  of  oth- 
er similarly  false  statements  may  supply  ground 
for  the  imposition  of  a  heavier  penalty  than 
would  otherwise  have  been  imposed.  It  is  prop- 
er, too,  where  a  witness  has  willfully,  know- 
ingly, absolutely,  and  falsely  testified  as  to  more 
than  one  matter  material  to  the  issue,  to  al- 
lege each  of  the  false  statements,  because  proof 
that  the  alleged  perjurer  has  in  the  same  judi- 
(Aai  btvestigHtion  made  other  false  statements 
may  tend  to  illustrate  the  motive  with  which 
each  statement  was  made. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Gent  Dig.  1 1 ;  Dee:  Dig.  f  L* 

For  other  deflnitionB,  see  Words  and  Phraaea, 
ToL  6,  pp.  6305-5310;  vol.  8,  p.  7761.] 

Error  from  Superior  Conrt,  Wliitfleld  Cotin- 
ty;  A.  W.  Fite,  Judge. 

Qeorge  Black  was  convicted  ot  perjnry, 
and  bringB  em>r.  Rerarsed. 

Maddox,  McCamy  ft  Shumate  of  Dalton, 
for  idalntUf  In  error.  T.  O.  MUner,  Sol.  Gen., 
of  GartersvlUet  and  Geo.  W.  Steroia,  of  At- 
lanta^  for  tito  State. 

RUSSBLL,  J.  The  defendant  was  Indict- 
ed for  the  offense  of  perjury.  He  filed  a 
plea  of  former  Jeopardy,  attaching  thereto  a 
copy  of  another  Indictment  for  perjury 
against  him  and  a  copy  of  the  record  of  his 
acquittal  upon  that  charge.  The  plea  of 
autrefois  acquit  and  the  issue  formed  upon 
the  defendant's  plea  of  not  guilty  in  the  pres- 
ent case  were,  by  consent  of  counsel,  tried 
together,  and  the  Jury  found  against  the 
plea  in  bar  and  returned  a  verdict  of  guilty. 
The  defendant  moved  for  a  new  trial,  and 
excepts  to  the  Judgment  overmllng  the  mo- 
tion. 

[4]  The  question  presented  Is  whether  one 
who  has  taken  a  lawful  oath  as  a  witness  In  a 
Judicial  Investigation,  and  who  as  such  vrtt- 
ness,  knovrlngly  and  willfully  makes  more 
than  one  absolutely  false  statement  as  to  more 
than  one  matter  material  to  the  Issue,  can 
more  than  once  commit  the  offense  of  perjury 
In  the  same  investigation  and  under  the 
sanctity  of  the  same  oath.  We  are  of  the 
opinion  that  the  Identity  of  the  proceeding 
and  of  the  oath  administered  the  witness 
excludes  the  possibility  that  the  witness  Is 
guilty  of  more  than  one  perjury  In  the  par- 
ticular Investigation.  There  la  bnt  one  viola- 
tion of  the  oath. 

The  offense  of  perjury  Is  most  detestable. 
The  perjurer  should  be  most  severely  punish- 
ed, for  the  administration  of  justice  depoids 


upon  the  truth,  and  perjnzy  woidd  nndenifiie 
and  destroy  tbe  administration  of  Jnstke; 
and  yet,  to  our  mind,  the  matter  la  not  unlike 
a  case  of  murder,  In  which  the  murderer  may 
have  poisoned,  stabbed,  and  shot  the  de- 
ceased, and  thereafter,  before  life  had  be- 
come completely  extinct,  cast  Us  victim  Into 
the  sea,  where,  In  his  helpless  condition,  be 
must  necessarily  be  drowned.  Though  evi- 
dence might  show  that  any  one  «f  tbe  instm- 
mentallttes  which  the  murderer  set  in  motkn 
would.  In  a  very  short  tlm^  have  produeed 
the  dedred  result  of  killing  tbe  pvson  as- 
saulted, there  could  not  be  more  than  one 
case  of  murder.  Evidence  might  draw  that 
the  deceased  would  have  died  from  poison  il 
he  bad  not  been  diot,  and  tbat  be  woidd 
have  died  from  the  shot  If  be  bad  ndthtf 
been  poisoned  nor  stabbed,  and  that  be  would 
have  bled  to  death  from  the  stabbing  If  he 
bad  neltber  been  shot  nor  poisoned,  and  that 
he  would  certainly  have  died  from  <Hie  or  aU 
three  atta^  made  upon  him  If  lie  liad 
been  cast  Into  the  sea ;  and  yet  It  cannot  be 
held  that  there  could  be  four  cases  of  mur- 
der growing  out  of  the  death  of  the  deceased. 

And  so  we  apprehend  the  rule  to  be  in 
regard  to  perjury.  The  witness  binds  hlmselT 
by  the  sanctity  of  his  oath,  and  calls  upon 
God  to  vrltness  that  In  tbe  particular  legal 
Investigation  In  which  he  is  sworn  he  wUl 
tell  only  the  truth.  If,  as  to  any  matter  ma- 
terial to  the  Issue,  he  willfully,  knowln^y, 
absolutely,  and  falsely  violates  this  oath,  in- 
tentionally testifying  that  which  he  knows 
to  be  untrue,  he  is  guilty  of  perjury ;  but  Che 
i^Ktltion  of  other  falsehoods  under  the  same 
oath  and  in  the  same  investigation  cannot 
make  new  and  additional  cases  of  perjory, 
because  his  oath  has  already  been  violated, 
Its  sanctity  has  been  destroyed,  and  the  vital 
force  of  hlB  self-assumed  pbllgation  has  been 
extinguished.  The  oath  remains;  the  ju- 
dicial proceeding  Is  still  continuing,  but  the 
sanctity  of  his  obligation  has  been  destroyed 
by  the  first  willful  falsehood,  and  it  cannot 
be  restored  by  any  act  within  his  power  on 
the  one  hand,  nor  Is  an  additional  offeoEe 
committed  by  any  repetition  of  any  number 
of  false  statMnents  upon  bis  part  on  the 
other.  The  administration  of  the  oath  and 
voluntary  subjection  to  Its  binding  authority 
is  exhausted,  so  far  as  the  particular  Inves- 
tigation is  concerned,  when  the  witness  baa 
willfully,  knowingly,  absolutely,  and  falsely 
testified  as  to  one  material  matter. 

[2]  Subsequrat  falsehoods  under  the  same 
oath  do  not  make  new  perjurl^  but  only  ex- 
hibit additional  ways  In  which  the  p^jury 
was  committed,  and  therefore^  as  was  held 
In  the  McLaren  Case,  4  Ga.  App^  848,  62 
S.  E.  138,  a  number  of  separate  and  distinct 
material  statem^ts,  alleged  to  have  been 
ftilsely  sworn  to,  may  be  Joined  in  the  same 
count  If  the  defendant  Is  goUty  as  to  any 
one  of  them,  be  is  suil^  of  peEjnry;  and  if 
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the  evldoice  shows  he  ts  gatlty  of  more  than 
one  false  statement,  either  may  Illustrate  fhe 
defendant* 8  knowledge  that  he  was  swearing 
falsely,  and  lllastrate  as  well  the  fact  that 
Uie  false  statement  waa  Intratlonallr  and  will- 
fally  made. 

[1]  The  question,  then,  is  presented  as  to 
whether  the  alleged  fiilse  statement  in  the 
Indlctmmt,  on  which  the  defendant  had  pre- 
rlonaly  been  tried,  was  material.  If  it  was, 
the  acquittal  of  the  accused  upon  that  In- 
dictment woold  bar  any  further  prosecution 
for  perjury  alleged  to  hare  be^  committed 
in  the  particular  Judicial  inTestlgatlon.  If 
the  statements  alleged  to  hare  been  knowing- 
ly, wlllfnlly,  and  falsely  made  In  the  Indlctr 
ment  upon  which  the  accused  had  been  tried 
were  not  material  to  the  issue,  th^  the  plea 
in  bar  would  be  worthless.  In  the  former 
case  in  whl<^  the  defendant  In  this  case 
was  tried  It  was  allied  In  the  Indictment 
that  he  wlllfnilyt  knowingly,  absolutely,  and 
telaely  swore  that  he  was  a  single  man,  Wbeh 
In  truth  and  In  fiict  he  was  not  a  single  man, 
but  was  a  married  man,  and  an  InvesUga- 
tfon  of  the  testimony  in  the  record  shows 
that,  while  this  testimony  was  apparently  ir- 
relevant and  Immaterial,  it  was,  in  the  case 
in  which  the  defendant  was  testifying,  a  ma- 
terial matter,  because  it  was  the  statement 
of  a  fact  which,  if  tme^  would 'very  Uk^ 
have  influenced  the  Jury  In  the  case  then 
pending,  and  in  which  the  defendant  was  a 
witness. 

The  case  In  which  Bla^  was  a  wltuem 
was  tiiat  of  Mrs.  ICaynard  against  ttie' Wes^ 
em  ft  Atlantic  BaUroad  C!ompany,  an  action 
for  damages  alleged  to  have  been  caused  by 
the  rallFoad  company's  negligence  in  setting 
out  fire  by  sparks,  which  burned  her  two- 
story  frame  storehouse.  The  material  ques- 
tion In  that  case  was  the  extent  of  Black's 
knowledge  as  to  the  origin  of  the  fire.  He 
testified  In  that  trial  tbat  he  was  at  the  store 
about  ten  minutes  before  the  fire,  and  that 
the  fire  caught  near  the  stove  flue.  If  the 
defendant  had  testified  truthfully  that  be 
was  a  married  man,  the  jury  might  have 
doubted  his  statement  that  he  was  at  Mrs. 
Maynard's  house  at  a  late  hour  of  the  night 
on  which  the  fire  occurred.  He  swore 
he  was  a  single  man,  which  would  naturally 
cause  the  Jury  to  give  credence  to  the  state- 
ment that  he  was  visiting  there  at  a  late 
hour  at  night  and  that  he  saw  the  flre  start — 
tbat  it  started  from  the  stove  flue,  and  not 
from  sparks  thrown  out  from  the  rail- 
road company's  train.  And  while  it  was 
not  at  first  apparent  that  his  false  statement 
that  he  was  a  single  man  would  or  could  be 
material,  an  Investigation  of  the  record  as  a 
whole  shows  that  it  was  necessarily  material, 
because.  If  the  Jury  believed  it  to  be  true,  It 
tended  to  supply  a  reason  for  his  abs^ce 
from  home  and  his  presence  at  Mrs.  May- 
nard's storehouse  on  the  n^ht  of  the  flre, 
and  thus  corroborated  other  testimony  tend- 


ing to  show  that  the  railroad  company  was 
not  liable  in  the  proceeding  then  pending. 

It  Is  true  that  under  the  ruling  In  the 
Askew  Case,  3  Oa.  App.  70,  59  S.  B.  SU, 
the  indictment  under  which  the  accused  was 
previously  tried  may  have  been  subject  to  de* 
murrer,  In  that  It  did  not'all^  how  or  why 
the  allied  false  testimony  was  material  in 
the  trial  of  the  case  of  Mrs.  Maynard  against 
the  Western  ft  Atlantic  Ballroad  Company; 
but  since  that  point  is  not  Involved,  It  mere- 
ly becomes  a  qnestloai  as  to  whether  or  not 
the  fact  of  Black's  marriage  was  materlaL 
If  this  was  material,  as  we  think  it  was,  then 
his  aoqidttal  upon  the  charge  of  perjury,  as 
to  any  matter  he  may  have  testified  to  In  the 
trial  of  the  case  of  Mrs,  Maynard  against 
the  Western  ft  AUantle  BaUroad  Company, 
is  a  bar  to  any  farther  trial  for  any  other 
false  statement  made  by  him  under  the  same 
oath  and  in  the  course  of  the  same  Judicial 
Investigation. 

[3]  The  teat  which  has  uniformly  been  ap- 
plied in  determining  whether  a  former  prose- 
cution Is  a  bar  to  another  Is  the  solution  of 
the  question  as  to  whether  the  two  accusa- 
tions refer  to  the  same  transaction,  or,  in 
other  words,  whether,  under  the  two  dlffer^t 
charges,  it  is  sought  to  punish  the  accused 
more  than  once  for  the  same  criminal  act. 
If  the  two  offenses  spring  out  of  the  same 
transaction,  an  acquittal  or  conviction  In 
one  Is  a  bar  to  any  further  prosecution.  In- 
gram T.  State,  124  Ga.  449.  62  S.  B.  759,  and 
citations ;  Gully  t.  State,  116  Ga.  627,  42  S. 
E.  790;  Burch  v.  State,  4  Ga.  App.  884,  61 
8.  m  603;  Whltaker  v.  State^  9  Ga.  App; 
213,  70  S.  B.  990.  The  defendant  having  been 
acquitted  of  perjury  in  swearing  falsely  In 
the  case  of  Mrs.  Maynard  against  the  West- 
em  ft  Atlantic  Railroad  Company,  he  can- 
not again  be  tried  for  an  alleged  perjury 
which  he  Is  charged  to  have  committed  In 
the  same  case  and  under  the  same  oath  al- 
leged in  the  former  indictment.  Burch  v. 
State,  4  Ga.  App.  384,  61  S.  B.  503 ;  People 
V.  Stephens,  79  CaL  428,  21  Paa  866,  4  I*  R. 
A.  846;  Triplett  v.  Commonwealth.  84  Ey. 
193,  1.8.  W.  84;  U.  8.  v.  Lee,  4  Cranch,  O. 
C.  446,  Fed.  Cas.  No.  16,686;  Jackson  v. 
State,  14  Ind.  327;  Steto  v.  Bgglesht,  41 
Iowa,  674,  20  Am.  Rep.  612. 

In  the  first  Indictment  for  perjury  the  state 
was  requli'ed  to  prove  that  Blade  was  law- 
fully sworn ;  that  he  consciously  assumed  the 
obligation  of  the  oath,  with  an  understendlng 
of  Its  purpose  and  obligation ;  that  after  be- 
ing so  sworn  he  willfully  and  knowingly  tes- 
tiflcd  absolutely  fiilsely  as  to  a  matter  which 
was  of  sufildent  materially  as  to  influenoa 
the  finding  of  the  Jury  in  the  case  then  pend- 
ing. If  the  stete  failed  to  prove  any  of  these 
material  essentials  of  the  crime  of  perjury, 
and  an  acquittal  resulted,  the  defendant  Is 
none  the  less  protected  by  his  plea  of  former 
jeopardy:  for  the  plea  of  former  adjudica- 
tion extoidi,  not  only  to  what  was  proved 


Digitized  by  Google 


176 

on  the  former  trial,  but  also  to  eTerything 
that  conld  properly  have  been  proved. 

For  another  reason  it  would  seem  that  the 
plea  of  former  Jeopardy  would  be  good,  If 
we  are  right  in  holding  that  there  can  only 
be  one  Indictment  predicated  upon  false  tes- 
timony under  the  same  oath,  because  the 
diet  acquitting  Black  would  be  conclusive  up- 
on the  state,  and  constitute  an  estoppel  by 
Judgment  upon  the  point  that  Black  was  not 
sworn  as  a  witness  in  the  case  of  Mrs.  May- 
nard  against  the  Western  &  Atlantic  Railroad 
Company.  An  Inspection  of  the  record  In 
the  former  trial  of  Black  for  perjury  shows 
that  the  defendant  at  that  time  admitted  that 
he  had  testified  as  stated  in  the  bill  of  indict- 
ment The  court  charged  the  Jury  that  the 
facts  testified  to  by  him  were  material  to 
the  Issue  In  the  case  of  Mrs.  Maynard  against 
the  Western  &  Atlantic  Railroad  Company, 
and  thus  the  only  defmse  left  open  to  Bladi 
was  whether  or  not  a  lawful  oath  was  ad- 
ministered. This  issue  the  Jury  found  against 
the  state,  and  the  finding  of  the  Jury  in  that 
case  is  conduslve  In  this.  We  think,  there- 
fore, that  the  trial  Judge  erred  in  refusing 
to  grant  a  motion  for  new  trial. 

Ju^^ent  reversed. 


HANSON  V.  STATE.    (No.  5,044.) 
<Oonrt  of  Appeals  of  Georgia.    Aug.  80,  1913.) 

(BitOahut  &v  t\9  OowriJ 
Labcbitt  a  2S.*y-Tnxn  or  Pafkbo— Iin>ioi> 

MEITT. 

An  Indictment  framed  under  section  163  of 
the  Penal  Code  of  1010  need  not  allege  owner- 
ship of  the  paper  taken  and  carried  away. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Gent.  Dig.  If  81-82,  89;  Dec.  IMg.  {  82.*J 

Brror  from  Superior  Ooort,  Fulton  Qonn- 
lar;  L.  S.  Boan,  Judge. 

j.  B.  Hanson  waa  convicted  of  larceny, 
and  brings  error.  Affirmed. 

Oreen,  Tllson  ft  McKlnney,  of  Atlanta, 
for  plaintiff  In  error.  Hugh  M.  Dorsey,  SoL 
Gen.,  B.  A.  Stephens,  and  Alonxo  Field,  all 
of  Atlanta,  for  the  Stateu 

POTTLE,  J.  The  accused  was  convicted 
under  an  Indictment  charging  a  violation  of 
section  163  of  the  Penal  Code,  which  is  as 
follows:  "If  any  person  shall  take  and  carry 
away  any  paper,  document,  deed,  will,  or 
other  writing  relating  to  real  or  personal 
estate,  with  an  intention  to  impair,  prevrat, 
or  render  difficult  the  establishment  of  a 
title  to  real  or  personal  estate,  or  mutilate, 
cancel,  bum,  or  otherwise  destroy  said  paper, 
document,  deed,  will,  or  other  writing,  with 
the  intention  aforesaid,  he  shall  be  guilty 
of  simple  larceny,  and  be  punished  by  Im- 
prisonment and  labor  in  the  penitentiary 
for  not  less  than  one  year  nor  longer  than 
three  years."  The  indictment  charged  the 
wrongful  and  ftaudnlent  taUng  and  carrying 


away  of  the  deed  from  J.  B.  Ouuon  to  J. 
M.  Cas^  to  certain  real  estate.  It  also 
averred  that  Hanson  obtained  the  deed  from 
Casey  apon  false  and  traudnlent  representa- 
tions, for  the  allied  purpose  of  placing  the 
deed  in  a  safety  deposit  box  in  a  bank  which 
liad  been  rented  for  Casey;  that  the  deed 
was  nevw  in  &ct  placed  tn  the  safety  de- 
posit box,  but  was  carried  away  and  retained 
by  the  accused,  with  the  intentlou  to  impair, 
prevent,  and  render  difficult  the  eetabllab- 
ment  of  the  title  to  the  tract  of  land  de- 
scribed in  the  deed.  The  accused  made  a 
motion  in  arrest  of  Judgment,  upon  the 
ground  that  the  indictment  failed  to  allege 
to  whom  the  deed  belonged.  The  motion 
was  overruled,  and  he  excepted. 

It  Is  contended  that  since  the  section  of 
the  Code  under  which  the  indictment  was 
framed  designates  the  offense  as  simple  lar- 
ceny, and  as  in  an  Indlctmoit  for  simple  lar- 
ceny it  is  necessary  to  allege  ownership  of 
the  property,  the  indictment  Is  fatally  de- 
fective. The  question  as  to  whether  it  la 
necessary  to  allege  ownership  depends,  not 
iU>on  what  the  offense  Is  designated,  hut  upon 
the  language  of  the  statute.  It  la  not  essen- 
tial in  every  form  of  larceny  under  the  stat- 
utes of  this  state  that  ownership  of  the  prop- 
erty taken  shall  be  alleged.  For  example^ 
under  section  172  of  the  Penal  Code,  larceny 
from  the  person  Is  defined  to  tis  "the  wrong- 
ful and  fraudulent  taking  of  mon^,  goods, 
chattels,  or  effects,  or  any  art^e  of  toIu^ 
from  the  person  of  another,  privately  with- 
out bis  knowledge,  in  any  place  whatever, 
with  Intent  to  steal  the  same."  It  has  been 
held  that  under  Oils  statute  it  Is  not  necessa- 
ry to  allege  ownership  of  the  property  stolen. 
Hugo  T.  Stat^  110  Ga.  768;  86  S.  B.  60.  In 
that  case  It  Is  pointed  out  that  tn  the  defi- 
nition of  simple  larceny  the  property  takw 
is  described  as  "the  personal  goods  of  an- 
other," and  henoe  that  an  indictment  tm- 
der  tliat  section  must  allege  that  the  goods 
taken  belonged  to  some  parson  and  identity 
the  owner;  whereas,  undw  the  language  of 
the  statute  defining  larceny  from  the  person, 
it  Is  only  necessary  to  allege  that  the  prt^ 
erty  was  taken  from  Uie  person  of  another 
in  the  manner  described  In  the  statute,  that 
proof  of  that  person's  possession  of  the  prop- 
erty would,  raise  a  presumption  of  ownership, 
and  in  the  absence  of  anything  to  the  contra- 
ry the  presumption  would  become  conduslve. 

The  gist  of  the  offense  defined  in  section 
163  Is  the  taking  and  carrying  away  of  any 
paper  described  in  that  section,  with  intent 
to  Impair,  prevent,  or  render  difficult  the 
establishment  of  "a  title"  to  real  or  personal 
estate,  or  the  destructlou  of  such  paper  w^th 
the  intention  aforesaid,  The  deed  described 
in  the  indictment  bears  on  Its  face  evidence 
of  a  title.  It  Is  not  necessary  to  allege  whose 
title,  nor  to  whom  the  deed  belonged;  such 
allegations  being  merely  matters  of  descrlp* 
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tUm,  and  not  elements  In  the  offense.  The 
indictment  alleges  that  the  deed  was  taken 
team  the  poaaeealfm  at  one  Casey,  with  in- 
tentiOQ  to  impair,  prev^t,  or  render  diffi- 
cult the  e8ta\»li8hment  of  tbe  title  to  Gaa^. 
It  was  takm  from  bis  posaesalon,  and  was 
preaomptlvely  Us  deed.  It  is  immaterial, 
liowerer,  under  the  statute  whose  deed  it 
was,  because,  If  It  was  taken  away  from 
Cas^  with  the  intentton  to  impair  the  title 
of  anybody,  an  offense  was  committed  onder 
the  statute.  This  case  differs  from  Norfleet 
r.  States  9  Oa.  App.  858,  72  S.  B.  447,  which 
was  reaffirmed  In  Qnyton  v.  State,  12  Qa. 
App^  682,  77  8.  B.  880.  In  those  cases  it 
was  held  that  it  is  necessary  to  allc^  owners 
ddp  in  an  indictment  framed  under  sections 
192,  194  of  tiie  Penal  Code,  chai^g  larceny 
after  a  trust  These  decisions  were  plat^ 
upon  the  ctmstmctlon  given  by  tbe  court  of 
those  sections,  and  particularly  upon  tbe 
language  ther^  making  It  a  necessary  ele- 
ment cS  the  crime  that  the  property  shall 
have  been  intrusted  for  the  use  or  bene- 
fit of  the  owner  or  other  person  deliver- 
ing It  It  was  held  merely  that,  where  the 
violation  of  the  trust  is  a  ftiUure  to  apply 
the  property  to  the  nse  and  benefit  of  some 
person  other  than  the  person  delivering  It, 
tbe  Indictment  mnst  allege  tbat  the  other 
Is  the  owner  of  the  property. 

Without  deciding  whether  a  demurrer 
would  have  been  good,  we  hold  that  the  mo- 
tion tn  arrest  of  Judgment  was  properly  over- 
ruled.   Judgment  affirmed. 

BROWN  V.  STATE.  (No.  4,951.) 
(Court  of  Appeals  of  OeoivU.  Aug.  80, 1918.) 

(SyUabu*  Ijf  the  Court.) 

1.  Btrijnos  OH  Bvidencb. 

The  <AJeetI<uis  to  the  admisdUlity  of  tes- 
timony are  witiiout  merit 

2.  InaiBuonoNB. 

The  charge  <^  Oie  court  correctly  states  the 
law  applicable  to  tbe  issues  made  by  the  evi- 
d«ice,  and  the  aasignments  of  error  as  to  ex- 
cerpts fiwm  the  thmige  are  not  well  founded. 
8.  CBnaNAi.  Law  (%  7^*)— Ikstbuotions— 

ExPKESsioR  or  Opinion. 

Where  the  evidence  showed  that  the  accus- 
ed was  drunk  at  the  time  he  committed  the  of- 
fense, an  instruction  to  the  jury  that  "voluntary 
drunkenness  is  no  excuse  for  crime"  is  not  sub- 
ject to  erceptioD  on  the  ground  that  it  was  an 
expreBsion  of  opinion  on  the  facts. 

[Ed,  Note. — For  other  cases,  see  Criminal 
Law,  Cent  IMg.  If  1731,  1760,  1754,  1758, 
1758,  1768;  Dea  Dig.  f  ioz*] 

4.  GsnairAi.  Law  (J  942*)  — Naw  Tbial  — 

Newlt  Discoveuid  Evidence. 

Tbe  alleged  newly  discovered  evidence  was 
merely  impeaching  In  character  and  there  was 
no  abnse  of  discretion  in  overruling  this  ground 
of  the  motion  for  a  new  triaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  «  2816,  2^1^2332;  Dec  Dig. 
S  842.*] 

B.  VOLTTNTABT  MaNSLAIJOHTEB. 

The  evidence  presented  the  theory  of  volun- 
tary manslaughtn,  and  tbe  jndge  properly 
cfaaiged  the  law  on  that  subject. 


Error  from  Superior  Court,  Meriwether 
County;  R.  W.  Freeman,  Judge. 

Andrew  J.  (alias  Bud)  Brown  was  convict- 
ed of  crime,  and  brings  error.  Affirmed. 

McLaughlin  &  Jones,  of  Gremville,  for 
plaintiff  In  error.  J.  B.  Terrell,  SoL  Qen.,  of 
Greenville,  TCor  the  State. 

HILL,  C  J.  Judgmoit  affirmed. 


ALEXANDER  v.  CITY  OF  ATLANTA. 
(No.  4,555.) 

(Court  of  Appeals  of  Qeorgia.  Aug.  30,  1913.) 

(SvUabug  hv  the  Court.) 

1.  Qamino  (S  75*)— Eeefinq  Gamino  House 

— Evidence. 

The  agreed  statement  of  facts  discloses  a 
ve^  plain  violation  of  tbe  law  of  this  state 
which  forbids  keeping  a  gaming  house.  Pen. 
Code,  1910,  i  S89.  One  who  permits  others  to 
assemble  in  a  house  or  room  which  is  in  his 
control  and  play  game  of  chance  in  which  any- 
thing of  value  is  hazarded  Is  guilty  of  keeping  a 
gaming  house,  regardless  of  his  purpose  in  per- 
mitting the  game. 

[Ed.  Note. — For  other  cases,  see  GamiDg, 
Cent  Dig.  fiS  188,  199-201;  Dec.  Dig,  t  75.*) 

S.  Municipal  CoBFonAnons  d  S92*)--Obdi- 

NANCBB— VaLIDITT. 

In  the  absence  of  express  statutory  author- 
ization to  the  munidpahty,  a  municipal  ordi- 
nance which  attempts  to-punish  for  an  act  which 
has  been  penalized  by  a  law  of  the  state  is  void. 
When  the  state  prescribes  a  punishment  for  an 
act  as  a  crime,  its  jurisdiction  to  punish  for 
that  act  is  exclusive,  unless  tbe  right  to  punish 
for  it  has  been  expressly  delegated  to  a  sub- 
ordinate depai'tment  of  the  government. 

[Ed.  Note.— For  other  casus,  see  Municipal 
Corporations,  Cent  Dig.  H  lSU-1814;  Dec. 
Dig.  i  592.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;  Geo.  L.  Bell,  Judge. 

T.  C.  Alexander  was  convicted  of  violating 
an  ordinance  of  the  City  of  Atlanta.  On  cer- 
tiorari, the  Judgment  of  conviction  was  af- 
firmed, and  defendant  brings  error.  Re- 
versed. 

Moore  &  Branch,  of  AtUnta,  fbr  plaintiff 
In  error.  Jos.  L.  Mayson  and  W.  D.  Ellis, 
Jr.,  both  of  Atlanta,  for  defondant  In  error. 

BUSSEUJ,  J.  The  plaintlfl  In  error  was 
tried  before  the  recorder  of  the  city  bf  At- 
lanta, charged  with  a  violation  of  a  munici- 
pal ordinance  under  which  It  was  made  un- 
lawful for  any  person,  firm,  or  corporation  to 
conduct  or  carry  on  any  baslness  in  tbe  city 
of  Atlanta  by  means  of  any  wheel  or  sim- 
ilar device  in  which  the  elements  of  chance 
are  used  for  the  purpose  of  attracting  trade. 
The  case  was  tried  before  the  recorder  upon 
an  agreed  statement  of  facts,  and  resulted 
in  Qie  conviction  of  the  accused.  Upon  cer- 
tiorari to  the  superior  court  the  certiorari 
was  overruled,  and  the  Judgment  of  the  re- 
<»>rder  thereto  affirmed. 

Two  defenses  are  presented  by  the  writ  of 
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error:  (1)  That  tbe  evidence  does  not  sbow 
that  the  accused  was  cnllty  of  any  offense; 
and  (2)  that  It  was  not  within  tbe  power  of 
the  municipal  court  to  punish  the  accused, 
for  the  reason  that  the  ordinance  is  void,  be- 
cause it  Is  covered  by  the  state  law,  and  at- 
tempts to  punish  for  tbe  same  acts  tar  which 
provision  is  made  by  the  state  law. 

[1]  1.  In  view  of  what  we  shall  hold  as  to 
the  second  contention  of  tbe  plaintiff  in  error. 
It  would  seem  unnecessary  to  rule  upon  tbe 
first  point,  were  it  not  for  the  fact  that  the 
determination  of  the  qneation  as  to  whether 
the  accused  was  shown  to  have  been  gnllty 
of  a  violation  t)t  a  stete  law  raiders  i^aln 
our  duty  under  the  law  In  ruling  upon  the 
second  point  According  to  the  agreed  state- 
moit  of  facts,  the  accused  bad  in  diarge  In 
his  place  of  business  a  species  of  slot  ma- 
chine, in  which.  If  one  d^mslted  a  nickel,  he 
was  certain  to  receive  in  return  a  package  of 
chewing  gum,  with  the  chance  of  winning 
with  the  next  nickel  20  trade  checks,  whidi 
could  be  exchanged  for  20  drinks  of  beer. 
The  instrument  Itsdt  developed  the  occasion 
when  this  profitable  return  fox  the  invest- 
ment of  a  nickel  could  be  recdved.  but  nat- 
urally thore  was  always  in  tihe  mind  of  the 
player  the  expectation,  when  he  deposited  his 
nickel,  that  the  next  turn  of  the  wheel  would 
bring  tile  indication  or  announcement  of  tbe 
coveted  20  trade  checks.  We  agree  with 
counsel  for  defendant  in  error  that  **the 
maddne  described  In  tiie  agreed  statement  of 
tacts  is  a  perfection  of  Inventim  in  conceal- 
ing its  true  purpose.  As  described.  It  ml^t 
be  mistaken  for  an  alms  box  bedde  a  church 
door,  but  it  has  its  fangs." 

According  to  tbe  evUence,  one  of  the  results 
of  this  fasfinaOng  game  was  that  on  Satur- 
days the  machine  wouU  seU  from  75  to  100 
packages  of  gum,  and  wonld  attract  crowds 
of  spectators,-,  as  well  as  participants,  while 
it  was  being  operated.  There  can  be  no  doubt 
that  tba  agreed  statement  of  facts  showed 
the  defendant  to  be  guilty  of  a  violation  of 
the  state  law  as  to  tbe  offense  of  keepli^  a 
gaming  bouse.  Peuoal  Ood^  |  389.  The  con- 
tention Is  made  that  ttn  operation  of  the 
machine  cannot  be  considered  as  a  game  of 
diance,  for  In  any  event,  and  f6r  every  nidc^ 
deposited,  tbe  player  received  the  value  of 
his  money.  This  Is  true,  and  if  this  were 
the  whole  truth  the  statute  would  not  be  vi- 
olated. But  the  player  stands  a  chance  to  get 
20  times  the  value  of  his  deposit  in  tbe  slot, 
and  it  is  the  pressure  of  this  chance  that 
continues  the  progress  of  the  game  and  makes 
It  a  game  of  chance.  Bfeyer  v.  State,  112  6a. 
20,  37  &  E.  09,  51  L.  B.  A.  406,  81  Am.  St 
Rep.  17;  WhlUey  v.  HcConnell,  188  Ga.  788, 
66  S.  B.  ess,  27  U  It  A.  (N.  SO  287,  1S4  Am. 
St  Bep.  223. 

Xn  order  to  commit  the  offense  of  gam- 
ing It  Is  not  necessai7  Uiat  mon^  be  the 
stake;  the  statute  penalises  also  pOaylng 
tor  anything  of  value.  The  20  trade  checks, 
according  to  the  statement  of  tacts,  have 


a  value  of  $1;  and  as  gaming  does  not 
necessarily  consist  In  playing  for  money,  H 
Is  not  necessary  for  a  violation  of  the  law 
against  keeping  a  gaming  house,  that  moaey 
shall  be  hazarded.  One  who  p^mits  others, 
vrlth  his  knowledge,  to  come  t<«ether  and  play 
In  a  house  or  room,  whidi  Is  under  his  con- 
txtA,  for  artlcleB  of  value  other  than  money. 
Is  Just  as  guilty  as  if  mon^  alone  was  at 
stak& 

[2]  2.  Having  reached  the  oo Delusion  that 
the  defmdant  Is  guilty  of  kee^ilng  a  gaming 
house,  It  Is  of  course  dear  that  it  Is  not 
within  the  power  of  Qie  dty  of  Atlanta  to 
punish  for  Oiia  t^ense  The  ordinance  at- 
tempts to  avt^d  the  elfect  of  Qw  usual  rule 
upon  this  subject  by  penalising  only  such 
gaming  as  may  be  done  in  the  conduct  or  car- 
rying on  of  other  business,  and  for  the  pur- 
pose of  attracting  trad&  The  statute  of  the 
state  fbrbids  tbe  keying  of  a  gaming  home, 
no  matter  what  may  be  the  purpose  with 
which  it  Is  kwt  uid  as  much  denounces  the 
offense  if  tbe  purpose  is  to  atti-act  trade  on 
the  part  of  those  vrtio  are  engaged  in  a  busi- 
ness as  it  does  In  a  case  where  sndi  a  consid- 
eration is  wholly  foreign  to  the  Intentions  of 
the  keqter  of  tiie  gandng  bouse  When  the 
^te  assumes  to  punish  for  Qie  commission 
of  an  act  vrtiich  it  has  denounced  as  a  crime. 
Its  reservation  of  Jurisdiction  Is  absolutely 
ezclual'n.  It  reserves  to  itself  tbe  sole  r^t 
to  punish  the  offender,  not  only  in  the  main- 
tenance of  Its  ovrn  dignity,  and  vrttb  a  view 
to  unifbmdty  of  procedure  and  penalty*  but 
also  in  order  to  protect  tbe  dtlsen  firom  being 
twice  placed  in  Jeopardy,  or  from  being  twice 
punished  for  tbe  same  offisnse.  There  is  no 
exception  to  this  rule,  save  where  the  state 
expressly  delegates  to  some  subordinate  de- 
partment of  tbe  government  the  right,  in  Its 
stead,  to  punish  tbr  the  parttcolar  act  for- 
biddoi  by  the  state  law. 

The  enactment  by  a  municipality  of  an  ordi- 
nance against  the  keeping  of  a  gaming  house 
by  one  who  is  carrying  on  a  business,  and 
whose  purpose  In  ke^dng  Uie  gaming  house 
or  gunbling  device  in  a  house  under  his  con- 
trol Is  merely  to  attract  trade,  la  absolutely 
futile,  because  the  statute  of  the  state  for- 
bids the  keeidng  of  a  gaming  house  by  any 
person,  and  does  not  permit  it  for  any  pur- 
pose, and  tbe  addition  In  tbe  ordinance  of 
descriptlTe  terms  applicable  to  only  one  dass 
of  persons  who  ml^t  keep  gaming  houses  does 
not  add  a  slnflfle  additional  elemoit  to  the 
constitnento  of  the  state  offense^  or  subtract 
a  single  Ingredient  tiierefrom. 

The  declsltm  of  this  case  is  practically  con- 
trolled by  the  mllng  of  this  court  In  Cotton 
T.  AthuLta,  10  Oa.  App.  397,  73  S.  B.  083. 
This  case  ^ers  from  Out  of  Athois  r.  At- 
lanta. 0  Ga.  App.  24At  04  S.  B.  711,  and  other 
similar  eases  which  are  dted,  and  the  rul- 
ings in  those  cases  will  not  be  extended. 
This  court,  recognizing  the  extreme  difficulty 
attending  tbe  aiforcement  of  the  regulatlonis 
prohibiting  the  traffic  in  Intoxicating  liquors. 
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went  to  the  extrane  limit  allowable  under 
the  peculiar  drcqmatancea  of  fhoae  cases. 

Nothing  Is  better  settled  than  that  a  mn- 
nldpal  onUnanos  which  attempts  to  iDterfere 
in  the  enforcement  of  a  state  statute,  or  at- 
tempts to  assume  Jnrlsdlctlon  of  offenses 
which  are  cognizable  alone  noder  the  laws  of 
the  state,  is  absolutely  Toid.  For  this  rea- 
son. In  the  absence  of  any  express  grant  to 
the  city  of  Atlanta  in  Its  charter,  the  ordi- 
nance nnder  which  the  accused  was  convict- 
ed Is  Told,  his  conviction  was  unauthorized, 
and  the  judge  of  the  superior  court  erred  In 
not  sustaining  the  certiorari. 

Judgment  reversed. 


SIMMONS  T.  HAWKINS.   (Ko.  5,087.) 
(Court  of  Appeals  of  Georgia.  Aug.  80, 1913.) 

(SyUabuM  ^y  the  Oottrt.) 
CmnoBABi  (i  70* )  —  Rkvibw  —  Jnffncis  of 

mx  PSAOB— DlBECTIKO  VERDICT. 

This  ia  a  certiorari  case  involving  $2&. 
On  appeal  to  a  jury  In  the  justice's  court  a 
verdict  was  directed  for  the  plaintiff.  While 
a  justice  of  the  peace  has  no  authority  to  di- 
rect a  verdict,  yet,  where  the  evidence  shows 
that  the  verdict  as  directed  was  demanded,  this 
court  will  not  reverse  the  jnd^ent  of  the  su* 
perior  court,  refusing  to  austam  the  certiorari, 
on  the  sole  ground  that  the  verdict  was  direct- 
ed by  the  Justice.  Meeka  T,  Garter^  S  Ga. 
App.  421,  63  S.  E.  617. 

[Ed.  Note—For  other  cases,  see  Certiorari, 
Cent.  ZM^H  196-20S;  Deoi  Dig.  {  70;*  Ap- 
peal and  £rror,  Cent  Dig.  |  67L] 

Error  from  Superior  Court,  Effingham 
County ;  W.  W.  Sheppard,  Judge. 

Action  betwem  W.  S.  Simmons  and  J.  I* 
Hawkins,  From  tlie  judgment;  Simmons 
brings  error.  Affirmed. 

J.  H.  Smith,  of  Eden,  for  plaintiff  in  error. 
O.  T.  Goyton,  of  Guyton,  for  defendant  in 
emx, 

HILE^  O.  J.  Judgment  affirmed. 


JOHNSON  V.  STATE.    (No.  6,025.) 
(Court  of  Appeals  of  Georgia.  Aug.  80, 1918.) 

(Syllabtu  hy  the  Court.} 

iNToncATtNQ  LigcoBS  (II  22i,  286*)— Ilu- 
OAL  Sale— EviDBNOB. 

This  case  falls  within  the  well-settled  rule 
that  on  a  trial  for  selling  intoxicatiog  liquor 
a  prima  facie  case  is  made  out  for  the  state  by 
proof  of  a  delivery  of  the  whisky  by  the  ac- 
cused and  payment  to  him  of  money  or  other 
thing  of  value  by  the  purchaser.  If  the  accus- 
ed defends  upon  the  ground  that  he  was  act- 
ing solely  as  agent  for  the  purchaser,  the  bur- 
den is  upon  the  accused  to  show  that  lie  was 
not  Interested  In  the  sale,  received  no  benefit 
therefrom,  and  acted  solely  as  agent  for  the 
buyer.  McGovem  v.  State,  11  Ga.  App.  267, 
74  8.  B.  1101.  In  the  present  case  the  accus- 
ed did  not  carry  this  burden;  nor  was  there 
any  evidence  which  authorised  an  tnstmction 


upon  ais  theory.  None  oi  tte  asrignments  of 

error  are  meritorious. 

[Ed.  Note.~For  other  cases,  see  Intoxfcating 
liquors,  Cent  Dig.  {|  275-281,  800-822;  Dec. 
Di^.  »  224,  23e.»l 

Error  from  City  Court  of  BaxI^;  A.  Y. 
Sellers,  Judge. 

Will  Johnson  was  convicted  of  selling  in- 
toxicating llqnoTB,  and  IningB  error.  Af- 
firmed. 

W.  W.  Bennet,  of  Baxley,  for  plaintiff  In 
error,  a  H.  Parker,  Sol.,  and  J.  P.  High- 
smltb,  both  of  Bazlay,  tor  the  State. 

POTTLB,  J.  Judgment  affirmed. 


HICHTBB  V.  CATHY.    (No.  4,67L) 
(Court  «t  Appeals  of  Georgia.   Aug.  SO;  1913.) 

(SyUabue  &y  the  Court.} 

1.  TaXAL  286*)— IjTBTBVOnOHS-OBXinBXL- 

rry. 

The  court  erred  In  instructing  the  Jury 
that  they  conld  believe  the  witness  or  witnesses 
who  had  the  best  opportunity  of  knowing  the 
facts  about  wldch  they  testified  and  the  least 
inducement  to  swear  misely,  without  qualifying 
this  instruction  by  the  addition  of  the  proviso, 
"if  the  witnesses  are  of  equal  credibility." 
Wood  V.  State,  1  Ga.  App.  686  (4),  68  S.  B. 
271 ;  Lawrence  r.  State,  10  Ga.  App.  786,  74 
S.  E.  300;  Nashville,  Chattanooga  Se  St  Louis 
R.  Co.  T.  Hubble,  139  Ga.  300,  76  8.  K  1009. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  631-533 ;  Dec  Diig.  |  236.*] 

2.  Appbal  and  Ebsob  (I  170*)— Rbtisw— 
CoirsTrrcnoNALiTT  or  Statutb. 

In  Fortune  v.  BrasweU.  189  Ga.  609,  77  S. 
E.  818,  the  Supreme  C!ourt  decided  that  sections 
8712  and  3713  of  the  Civil  Code,  upon  which 
this  suit  is  based,  are  uncoostitnaonal.  How- 
ever, we  decline  to  consider  tills  p<^t,  because 
the  question  as  to  consdtutitniali^  <tf  the  stat- 
Bte  IS  not  presented  in  the  spedfle  mode  reqidr- 
1(1  by  law,  and  was  not  raised  In  the  lower  court. 
First  Natlonat  Bank  of  Senoia  T.  JottflSi  12  6a. 
App.  158.  76  8.  E.  1042. 

[Ed.  Note.— For  other  eases,  see  Appesl  and 
Error.  Cent  Dig.  H  10^-i5B2,  lOSfiTllOO; 
I>ec  big.  i  170.*] 

EETor  from  CUj  Oonrt  of  Madison;  K.  B. 
Anderson,  Jndga 

Action  between  R.  D.  Bichter  and  J.  B. 
(Tatby.  From  the  Judgment,  Bichter  brings 
error.  Reversed. 

Middlebrooks  &  Burrns,  of  Madison,  for 
plalntier  In  error.  WlUlford  &  Lambert,  of 
Madison,  for  defendant  in  error. 

BUBSBLI^  J.   Judgment  reversed. 


CHANDLER  et  al.  v.  BAGGXTTT  et  al. 
(No.  4,862.) 

(Court  of  Appeals  of  Georgia.   Aug.  SO,  1918.) 
(Si/llabu»  hy  the  Court.} 

1.  Cbbtiorari  (S  54*)— Exceptiokb  to  Ah- 
BWEB— Notice— Tbavebsb. 

Exceptions  to  the  answer  to  a  petition  for 
certiorari  must  be  filed  in  writing,  and  notice 
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thereof  given  to  the  opposite  party  before  the 
case  is  called  in  its  order  for  hearing.  Excep- 
tions to  the  answer,  and  traverse  of  toe  answer 
are  both  means  for  perfecting  it,  and  of  present- 
ing to  the  reviewing  court  what  actually  tran- 
spired upon  the  trial  in  the  lower  court.  But, 
if  both  exception  and  traverse  are  filed  in  the 
same  case,  the  court  should  act  on  the  exception 
before  disposing  of  the  traverse.  Oiv.  Code 
1910,  i  5196;  Thomas  v.  State,  7  Ga.  App.  638, 
67  8.  Si.  894. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  5  138 ;  Dec  Dig.  j  64.*] 

2.  GbBTIOKABI    (}  64*)— EXCBPTIOHB  TO  Aw- 
SWEB. 

If  DO  notice  of  the  ezceptio&s  is  given  the 
opposite  par^  until  after  the  trial  npon  the 
traverse,  the  exceptions  are  too  late^  and  may 
properly  be  stricken. 

[Ed.  Note^FOT  other  cases,  see  Certiorari, 
Cent  Dig.  1 188;  Dec.  Dig.  S  94.*] 

£.  CkBTIOBAKI  (S  56*)— TBAVEBn  TO  AirSWEB 

— SUFFICIBNOT. 

A  traverse  to  the  answer  to  a  petition  for 
certiorari  ia  sufficiently  definite  when  the  partic- 
ular portion  of  the  answer  which  it  ia  sought  to 
contradict  and  disprove  is  specifically  referred 
to  and  denied,  and  it  is  positive^  stated  that  a 
specific  portion  of  the  petition,  identified  by  ref- 
erence ttiereto,  relates  the  tmth  with  regard  to 
the  point  at  issue.  Civ.  Code  1910,  S  6200. 

[Ed.  Notew— For  other  casM,  see  GerUorari, 
Cent  Dig.  SI  148,  144;  DecTDig.  |  66.*] 

4.  Appeai.  AND  Ebbob  (M  117*)— Hattbbb  Rk- 
"vnwABLB— Bsnnux  to  Arasovs  Bbxet  or 

EVIDEnCE. 

The  refusal  of  a  trial  judge  to  approve  a  cer- 
tain portion  of  a  brief  of  evidence  is  not  proper 
sabject-matter  of  review  by  means  of  a  motion  for 
a  new  trial,  nor  can  such  refusal  be  reviewed  by 
direct  exception.  The  remedy,  it  any,  ia  to  be 
found  in  a  petition  for  mandamus. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Eno]^  Cent  Dig.  |S  806^;   Dec.  Dig.  I 

B.  Cebtiorabi  a  ^*)— DBTEBianAnoH  or 
Merits. 

A  final  determination  of  the  merits  of  a  cer^ 
tiorari  cannot  be  had  until  the  issue  formed  up- 
on the  traverse  to  the  answer  of  the  inferior 
tribunal,  whose  Judgmeot  la  under  review,  has 
been  correctly  adjudicated.  The  office  of  the 
traverse  to  the  answer  of  an  inferior  judicatory 
ia  to  contradict  the  statements  of  the  lower 
court  as  to  what  actually  transpired  npon  the 
trial,  and  if  the  facts  In  dispute  are  material  to 
the  issue  the  reviewing  court  cannot  properly 
pass  upon  the  merits  of  the  case  nntil  it  hiA  as- 
certained what  is  the  tmth  In  relation  to  these 
facts  in  dispute. 

[Ed.  Note.^For  odier  eaan,  ka  Certiorari, 
Cent  Dig.  U  170-178 ;  DecTDig.  |  62.*] 

6.  Oebtiobabi  (I  70*)— Review— HtTunas  oif 
Tkaverss. 

Tbe  court  erred  in  striking  the  traverse  to 
the  eighth  and  ninth  paragraphs  of  the  answer 
of  tbe  chairman  of  the  board  of  county  commis- 
sioners, but  exceptions  to  this  ruling  were  not 
preserved  by  filing  exceptions  pendente  lite,  and 
the  ruling  is  not  reviewable  by  a  motion  for  a 
new  trial. 

[Ed.  Note.— For  other  chses,  see  Certiorari, 
Cent  Dig.  §t  195-208:  r>ec.  Dig.  {  70.*] 

Error  from  Superior  Court,  Rockdale  Coun- 
ty; L.  S.  Roan,  Judge. 

Petition  for  certiorari  by  F.  M.  Chandler 
and  others  against  A.  Baggett  and  others. 
From  the  judgment,  petitioners  bring  error. 
Affirmed. 


A.  O.  A  J.  H.  McCalla  and  A.  M.  Helma, 
all  of  Conyers,  for  plain tilTs  In  error.  J.  R. 
Irwin,  of  Conyera,  and  J.  O.  A  L.  F.  McClel- 
land, of  Atlanta,  for  defakdanta  In  error. 

BUSSELU  J.  Jadcmont  affirmfMl, 


TURNER  et  aL  T.  BANK  OF  MAYSVILLB. 
(No.  4,552.) 

(Goort  of  Appeals  of  Georgia.  Aug.  80,  1913.) 

(8ynah»M  fty  the  Ooturt.) 

1.  Bizxa  AMD  Motes  (|  534*)— Aotioit  on  Note 
— Axtobket's  Fees. 

A  contract  may  be  In  part  conditional  and 
in  part  unconditional.  A  note,  auch  as  that 
which  is  the  basis  of  this  suit  may  be  uncondi- 
tional, in  so  far  as  it  relates  to  the  payment  of 
the  principal  and  interest;  but  the  sapulation 
under  which  the  maker  agrees  to  pay  10  per  cent 
on  the  amount  of  the  note  as  attorney's  fees  ia  by 
law  conditioned  upon  proof  that  the  maker  was 
served  with  the  10  days'  notice  required  by  law 
(Civ.  Code  1910,  S  4252) ;  and  for  that  reason 
attorney's  fees  cannot  be  recovered  unless  it  ap- 
pears from  the  answer  of  the  defendant,  or  from 
testimony  introduced  upon  the  trial,  that  he  was 
notified  as  required  by  law. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  g{  1946,  1947;  Dec.  Dig.  | 
534.*] 

2.  Bills  and  Notes  (|  634*)— Action  or  Note 
— Attobnet's  Fees. 

Even  though  the  suit  be  in  de&iult,  it  is  er- 
ror, in  the  absence  of  proof  that  tbe  defendant 
was  notified  of  the  claim  for  attorney's  fees  as 
required  by  law,  to  enter  judgment  for  attor- 
ney's fees  In  a  suit  upon  a  promissory  note  con- 
taining a  stipulation  for  the  payment  of  such 
fees. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Note&  Cent  Dig.  H  1046^  ^7;  Dec.  Dig.  | 
634.*] 

Brror  from  City  Comt  of  JetEenoa;  O.  A. 
Johns,  Judge. 

Action  by  tbe  Bank  ot  BCaysrHle  against 
J.  H.TnniOTaiid  others.  Judgment  for  plain- 
tiff and  defendants  bring  enor,  Afflrmed, 
with  directions. 

J.  8.  Ayers,  of  Jefferson,  for  plaintiffs  in 
error.  A.  G.  Brown,  of  Jefferson,  for  defend- 
ant In  error, 

RUSSELL,  J.  The  Bank  of  Maysvllle 
brought  suit  npon  a  not^  against  Turner  as 
principal  and  Holder  as  Indorser,  or  guar- 
antor. In  the  note  the  maker  promised  to 
pay  all  costs  of  collection.  Including  10  per 
cent  attorney's  fees.  The  defendants  filed 
no  answer,  and  the  judge  entered  judgment 
against  them  by  default,  as  npon  an  uncon- 
ditional contract  in  writing,  for  the  amount 
of  the  note  and  for  attorney's  fees  of  10  per 
cent  of  the  amount  of  the  principal  and  in- 
terest It  appears  from  the  record  that  there 
was  no  evidence  that  the  notice  required 
in  section  4252  of  the  ClvU  Code  bad  been 
given. 

[1]  This  Judgment  was  erroneous.  Under 
tile  provisions  of  Civil  Code,  SS  6660,  6295, 
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6296,  6616,  the  trial  court  is  authorized  to 
render  Judgment  in  all  cases  founded  upon 
onconditlonal  contracts  In  writing  when  no 
issuable  defense  is  tiled  under  oath.  But 
since  a  contract  may  be  in  part  conditional 
and  in  part  unconditional,  it  is  plainly  to  be 
seen  that  the  stipulation  as  to  attorney's 
fees  Is  a  conditional  contract,  and  therefore 
the  allegation  upon  the  point  of  the  notice 
of  claim  of  attorney's  fees  must  be  supported 
by  proof.  If  the  holder  of  a  note  should  set- 
tle or  compromise  with  his  debtor,  he  might 
abandon  his  claim  for  attorney's  fees;  and 
whether  this  happened  or  not,  the  notice  re- 
quired by  law,  and  which  is  necessary  to 
bind  the  maker  of  the  note  for  the  payment 
of  attorney's  fees,  must  be  proved  to  have 
been  given.  The  fact  that  the  case  is  in  de- 
fault does  not  relieve  the  plalntift  from  the 
necessity  of  proving  that  the  defendant  was 
notified,  at  least  ten  days  before  the  return 
day  at  which  suit  was  brought,  to  the  effect 
that  he  expected  to  claim  attorney's  fees. 
A  note  such  as  that  which  is  the  basis  of 
the  pending  salt  may  be  unconditional,  In  so 
far  as  it  relates  to  tiie  payment  of  the  prin- 
cipal and  interest;  but  the  stipulation  un- 
der which  the  maimer  of  the  note  agrees  to 
pay  10  per  cent,  as  attorney's  fees  is  by  law 
conditioned  upon  proof  that  the  maker  of  the 
note  was  served  with  the  10  days'  notice  re- 
quired by  law  (Civil  Code,  f  4252) ;  and  for 
that  reason  attorney's  fees  cannot  be  recov- 
ered, unless  it  appears  from  the  admissions 
of  the  defendant  in  his  answer,  or  from  tes- 
timony Introduced  upon  the  trial,  that  he 
was  noUfled  as  required  by  law. 

[2]  In  the  present  case  no  efTort  was  made 
to  prove  that  the  defendant  was  notiQed,  and 
therefore  the  Judgment  against  him  for  at- 
torney's fees  is  without  evidence  to  support 
IL  The  court  entered  the  Ju^ment  for  at- 
torney's fees  without  giving  the  defendant 
an  opportunity  to  discharge  his  obligation 
free  from  this  burden.  Mt  Vernon  Bank  v. 
Gibbs,  1  Qa.  Aw.  662,  68  S.  B.  269.  In  this 
we  think  the  court  erred;  and  for  this  rea- 
son we  order  that  the  plaintiff  write  off  the 
attom^s  fees  which  were  awarded  to  htm, 
as  well  as  the  sum  of  f37.81  excera  of  Inter- 
est, wbldi  was  Indnded  in  the  Judgment  by 
mistake  In  the  calcolation  of  the  interest, 
and  that  the  costs  be  taxed  against  the  de- 
fendant In  enoT. 

Jndsment  alllnued.  wlISi  directlcat. 


SEINNBB  T.  STATE.   (No.  4,677.) 
(Court  of  Appeals  of  Georgia.   Ang.  ttO,  1913.) 

(8yttabu$  iv  Court.) 

1.  RUUROS  ON  EVIDEHOB. 

The  several  assignments  of  error  to  rulings 
apon  evidence  are  wholly  without  merit. 


2.  GBiHiNAL  Law  a  116S*)— HoinoiDB  (| 

339*)  —  APPEAI/—HABMLSS8  EHBOB— StATK- 

HxiTT  OF  Accused. 

A  verdict  of  guilty  of  assault  with  intent 
to  murder  would  have  been  authorized;  and 
the  evidence  as  a  whole  so  demanded  at  least 
the  verdict  of  guil^  of  Htabbing.  which  was  re- 
turned by  the  jury,  that  the  errors  in  ruUnga  as 
to  the  oefendantrs  statement  on  the  trial  as 
presented  in  the  record,  are  immaterial.  The 
right  of  a  defendant  in  a  criminal  trial  "to  make 
to  the  court  and  jury  such  statement  in  the 
case  as  he  may  deem  proper  in  his  defense" 
(Pen.  Code  1910,  S  10:15)  should  not  be  abridged 
in  any  case.  However,  upon  a  review  of  the 
defendaDt's  statement  in  the  jaresent  record,  it 
is  palpably  plain  that  this  right  was  eubstan- 
tially  accorded  him.  There  was  nothing  in  the 
language  of  the  judge  in  his  colloquy  with  coun- 
sel whidi  could  by  any  possibility  have  preju- 
diced the  defendant's  case;  and  though  it  is 
not  proper  practice  for  the  court  to  interrupt 
the  defendant's  statement,  or  to  attempt  to  di- 
rect It  conformably  with  the  rules  of  evidence, 
the  matter  omitted  from  the  defendant's  state- 
ment in  this  case,  doe  to  the  rulings  of  the 
court  (as  appears  from  the  statement  of  defend- 
ant's counsel  in  the  record),  was  so  trivial  and 
inconsequential  that  the  omission  can  in  no 
view  of  the  case  he  presumed  to  have  been 
harmful  to  the  accused. 

[Ed.  Note.— For  otbeii  cases,  see  Criminal 
Law.  Cent  Dig.  SE  3090-3099:  Dec  Dig.  | 
Ilea;*  Homicide,  Cent.  Dig.  §  714;  Dec,  Dig. 
g  339.«] 

Error  from  Superior  Court,  Douglas  Coun- 
ty ;  Price  Edwards,  Judge. 

H.  D.  Skinner  was  Convicted  of  stabbing, 
and  brings  error.  Affirmed. 

J,  S.  James,  of  Atlanta,  for  plaintiff  in  er- 
ror. 3.  R.  Hutcheson,  Sol.  Gen.,  of  Douglas- 
viUe,  for  the  State. 

BnsSEIAJ.  Judgment  affirmed. 


ATLANTEO  (X>AST  UNB  R.  CO.  t.  WHIT- 
NEY.  (No.  4.413.) 
(Oonrt  of  Appeals  of  Georgia.   Aug.  80»  1818J 

(Bvllabut  by  the  Court.) 

1.  PBOCBSS  (S  163*)— AHEnnMENT. 

The  court  did  not  err  in  permitting  the  pro- 
cess to  be  amended,  so  that  it  would  bear  test 
in  the  name  of  the  presiding  Judge  of  the  court, 
and  thereafter  ordering  service  to  be  perfected, 
returnable  to  a  later  term  of  the  court  Upon 
this  point  the  dedsion  is  controlled  by  the  rul- 
ing of  this  court  in  Beach  Lumber  Company  v. 
Baxley  Banking  Company,  S  Ga.  App.  ^1- 
263,  68  S.  E.  946.  There  is  "no  time  Umit  by 
law  when  the  amendment  to  writs  shall  be 
made."    White  v.  Hart,  85  Ga.  268. 

[Ed.  Note.— For  other  cases,  see  Process, 
C^t  Dig.  H  224-238;  Dee.  Dig.  |  16S.«] 

2.  RAILaOAUB  (I  804*)— PUADINO  (I  216*}— 

Dbutjbbee— InjiTBT  TO  Pebsoh  oh  Tback— 
PerrnoH. 

There  was  no  error  in  overruling  the  spe- 
cial demarrers  to  the  plaintiff's  petition,  and 
the  petition  aa  a  whole  was  sufficient  to  with- 
stand the  general  demurrer.  It  was  for  the  ju- 
ry to  say  whether  the  wire  which  caused  the 
tall  of  the  plaintiff  was  the  efficient  proximate 
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eanae  of  tbe  plalntUTs  Injarr^  or  whether  her 

injury  was  due  to  tbe  acts  of  negligence  alleged 
against  the  defendant;  aod  the  question  could 
not  be  settled  in  a  ruling  upon  demurrer.  The 
ruUnf  upon  this  point  is  controlled  by  the  de- 
cision of  this  court  in  Atlantic  Coast  Line 
Railroad  Company  t.  Daniels,  8  Oa.  App.  775, 
70  8.  K  208. 

<a)  In  an  all^atipn  charging  that  the  agents 
of  the  railroad  company  had  knowledge  of  a 
costom  on  the  part  or  the  public  of  using  a  por- 
tion of  ita  tracks  as  a  pathway,  and  that  this 
portion  of  the  track  was  used  with  the  permis- 
Bion  of  those  officers  having  charge  of  the 
tracks  at  that  point,  it  is  not  necessary  to  al- 
lege by  name  the  particular  officers  or  employ^ 
therein  referred  to.  The  statement  that  the 
name  of  these  agents  ot  tbe  company  is  on- 
known  to  the  petitioner  is  soflklent  designation. 

(b)  Construed  In  connection  with  other  por- 
tiotti  of  tbe  petition,  the  eighteenth  paragraph, 
which  alleged  that  the  defendant  was  bound  to 
anticipate  the  presence  of  the  plaintiff  upon  the 
track,  was  not  demurrable. 

(c)  The  allegation  of  the  petition  in  reference 
to  the  wantonness  and  witlfolness  with  whiidi 
the  alleged  injury  was  inflicted  may  be  demur- 
rable; but  the  demurrer  itself  was  defective 
and  insufficient,  in  that  it  was  not  specific 
enough  to  point  out  the  defect,  so  as  to  require 
tbe  Judgment  of  the  trial  court 


216.«1 

3.  VxBDiOT— InanucTtONB— Dbmul  ot  Nbw 
Tbial. 

The  evidence  authorized  the  finding  of  the 
jDry,  the  verdict  was  not  excessive,  the  charge 
of  the  cotirt  was  a  fall,  fair,  and  complete  pres- 
entation of  the  law  applicable  to  tbe  issues  in- 
TOlved,  and  there  was  no  error  in  refusing  a 
ne#  triaL 

Error  from  City  Coatt  of  Valdosta ;  O.  H. 
Smith,  Jndge  pro  hac. 

Action  by  lizzie  Whitney  against  the  At- 
lantic Coast  Line  Railroad  Company.  Judg- 
meat  tor  plaintiff,  and  defendant  brings 
error.  Affirmed. 

Rennet  &  Branch,  ot  Quitman,  and  Ei  K. 
Wilcox,  of  Valdosta,  for  plalntlBf  in  error. 
J.  R.  Walker,  A.  J.  Little,  and  Jaa.  M.  John- 
son, all  of  Valdosta,  for  defendant  in  error. 

BUSSELI^  J.   Judgment  affirmed. 


THOMSON  T.  McLaughlin.  (No.  4373.) 

(Court  of  Appeals  of  Georgia.  Aug.  80,  1818.) 

fSifUabiM  fty  «A«  Court) 

1.  Evidence  (S  434*)— Failure  to  Perform— 

pbe8uhftzon  of  fraud. 

A  promise  to  do  certain  acta  or  perform 
certain  services,  made  to  induce  the  execution 
of  a  promissory  note,  though  made  with  no  in- 
tention of  performance,  is  not  such  a  fraud  as 
will  authorize  the  admission  of  parol  evidence 
thereof  to  vary  the  terms  of  a  note  which  con- 
tains no  such  stipulation. 

{EA.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SS  2005-2020 :  Dec.  Dig.  {  434.«] 


a.  BviDBKCE  (SI  429,  434*)— Paml  OoimACn 

— CONBIDEBATION. 

The  consideration  of  a  note  is  always  the 
legitimate  subject  of  inquiry;  but  where  it  is 
insisted  tiiat  part  of  the  consideration  was  a 
verbal  promise,  and  tlie  evidence  as  to  such 
promise  would  completely  defeat  aod  void  the 
written  instrument  by  proof  of  negotiations  and 
agreements  which  could  and  should  properly 
have  been  Included  in  tbe  writing,  and  there  is 
no  Contention  that  the  omission  ot  these  stipu- 
lations from  the  contract  was  due  to  dtner 
fraud,  accident,  or  mistake,  parol  evidenee  ttpcm 
the  subject  should  not  be  admitted. 

[Eld.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  1969-1971,  W73,  1874^  2006- 
2020;  Dee.  Kg.  H  429,  434.*] 

CArfditioMl  SyUsbuff  hy  BdUorial  Btaf.) 
8.  iNSUBAifOl  (I  184*)— FUHZUlf  -Nous— Bs- 

BATB. 

An  agreement  between  insured  and  an 
agent  of  the  insurer  that,  if  the  insured  will 
take  tbe  local  agency  of  the  company,  tbe  agent 
will  write  oth»  Insurance  locally  without  the 
aid  of  insured,  and  divide  his  commissions  on 
same  with  insured,  so  as  to  provide  for  the 
payment  of  his  premium  notes,  is  a  msie  nib- 
terfuge,  amounting  to  an  illegal  rebate. 

[Ed.  Note.— For  other  eaana  sea  Insnranoe, 
Dec.  Dig,  i  184.»] 

4.  Fraud  (|  20*)— WAax  CoMJimjTM— Famk 

8TATE1CENT. 

A  false  atatenent  Ii  not  fraudolen^  when 
there  is  no  reason  why  it  ahoald  be  bdieved 
and  acted  upon. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Out. 
Dig.  H  17,  18;  Dec.  Dig.  {  20.«] 

BirroT  from  City  Oonrt  of  Ubdlaon;  X. 

5.  Anderson,  Jndg& 

Artlon  bjJ.E.  UclAughlin  against  W.  G. 
Tbomson.  Jadgmoit  tor  plaintlfl^  and  de- 
fendant brings  error.  Affirmed. 

WlUiford  ft  Lambert,  of  Madison,  and 
Saml.  H.  Sibley,  of  Union  Point,  for  plaintiff 
In  error.  Middlebrooks  ft  Burrus,  of  Hadiaon, 
and  Payne  ft  Jones,  of  Atlanta,  for  defend- 
ant In  emn^ 

RUSSELL,  3.  McLanghlin  sued  Thomson 
on  a  promissory  note  for  $101.19  prindpal 
Tbe  defendant  filed  a  plea  in  which  he  at- 
tempted to  set  up  that  he  was  Induced  by 
frand  to  sign  the  note.  The  frand  as  alleged 
consisted  In  promises  by  McLaughlin  to  Thom- 
son to  the  effect  that,  if  Thomson  would  take 
certain  Insurance  poUdea  from  the  company 
of  which  McLanglilln  was  agent  and  give 
notes  for  the  premlnm,  he  would  assist  Thom- 
son to  write  certain  Insnranco^  from  irtilch 
Thomson  would  earn  more  than  enough  com- 
missions to  pay  the  premium  notes.  It  was 
alleged  that  these  promises  were  fraudulent, 
because  McLaughlin,  at  the  time  he  made 
them,  had  no  intention  of  complying  with 
them.  McLanghlin's  promise,  it  was  alleged, 
waa  accompanied  1^  the  statement  that  he 
would  guarantee  that  ^omson  would  earn  a 
sufflident  amount  In  commissions,  upon  bnsi- 
nesB  whldti  HcLaug^ilin  would  help  lliomatm 
to  write,  to  pay  the  note.   Two  notes  were 
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f;iTen;  one  for  $151.80,  and  one  for  fl01.19. 
Thomson  paid  tbe  first  note  at  maturity,  and 
lu  his  plea  he  asked  for  a  recovery  against 
Mclaughlin  for  the  amount  of  the  paid  note. 
The  note  sued  on  was  given  In  renewal  of 
the  second  note;  and  In  his  plea  he  asked 
that  he  be  relieved  from  payment  of  the  note 
sued  upon,  because  it  was  fraudulent  and 
ill^lly  obtained,  and  was  without  consid- 
eratluL  The  court  overruled  a  demurrer  to 
this  plea,  and,  aa  the  plaintiff  did  not  ex- 
to  this  ruling,  It  became  tbe  law  of 
tbe  case,  and  the  court  waa  bound  to  ad- 
here to  it  in  tbe  Bnbseqnent  conduct  of  the 
trial.  Georgia  Northern  Railway  t.  Hutch- 
ing 119  6a.  6(H,  46  8.  H  6S9;  Hawkins  t. 
Stnddard,  132  Ga.  26S.  68  S.  E.  862, 131  Am. 
St.  Rep.  190.  Upon  tbe  trial  ttf  the  eaae, 
howerer,  the  teatlmony  developed  that  tbe 
r^resentations  and  promises  made  by  Mc- 
lAi^hlin  to  Thomson  did  not  amount  to  a 
fraud,  and  Uiereupon  the  conrt,  as  we  think, 
forrectly  exdnded  all  of  tbe  testlnlony  which 
had  been  Introdnced,  and  directed  a  verdict 
for  the  plaintiff. 

[S]  The  testimony  addooed  not  only  aon^t 
to  void  the  note^  because  of  fraud  In  proeur- 
Ing  its  execution,  but  it  tended  to  vary  tbe 
terms  of  this  unconditional  contract  in  writ- 
ing; and,  but  for  the  ruling  of  the  conrt  up- 
on tbe  demurrer,  none  of  it  would  have  beea 
admissible.  But,  conceding  for  the  purposes 
of  ttks  case,  and  In  view  of  tbe  court's  rul- 
ing that  the  testiarany  adduced  la  legally  ad- 
missible. It  failed  to  show  fraud. 

The  history  of  the  transaction  as  related 
l>7  Thomaon  himself  is  that  Bf(^nghlin,  as 
agent  of  the  Equitable  lAto  Assurance  So- 
ciety, canfe  to  Madison  and  induced  blm  to 
take  a  f 10,000  policy  of  term  insurance,  nptm 
whidh  tbe  annnal  premium  was  $140,  Snbse- 
qnently  McLaughlin  returned  to  Madlam 
and  pmuaded  Thomson  to  take.  Instead  of 
the  flO,000  of  term  Insurance,  ^,000  of  oi^ 
dlnary  Ufe  insurance,  upon  which  the  an- 
nnal iwemium  amounted  to  9252.90,  instead 
of  1146,  whldi  waa  the  premium  upon  the 
term  insnrance.  The  premium  upon  the 
000  policy  of  insurance  was  divided  into  two 
notes,  one  for  fl61.80  and  die  other  for 
flOLlO,  due  upon  different  dates.  Thomson 
testified  that  be  paid  the  first  note,  upon  Mc- 
Lani^in's  assurance  that  be  would  come  to 
Madison  and  assist  him  In  writing  enough 
boaiiiesB  to  pay  the  entire  premlfim.  As  a  re* 
salt  of  correspondmce  between  the  parties 
before  the  second  note  became  due,  and  of 
McLaughlin's  renewed  assurance  that  Thom- 
son could  write  enough  Insurance  to  pay  the 
premiums,  aud  that  he  was  ready,  at  any 
time  Thomson  would  designate,  to  go  to  Mad- 
ison and  help  Thomson,  the  note  sued  on  was 
given  by  Thomson  to  Mclaughlin  to  cover 
tbe  amount  of  the  second  note;  Mclaughlin 
paying  the  second  note  (which  bad  been  made 


payable  to  Burr,  manager  of  insurance  com- 
pany). 

The  statements  of  McLaughllo,  subsequent 
to  the  time  when  the  original  notes  were 
executed,  are  of  but  little  materiality,  and 
the  inquiry  as  to  whether  be  was  guilty  of  a 
fraud  should  properly  be  confined  to  what 
transpired  prior  to  and  at  the  time  the  first 
notes  were  executed,  because  Thomson  is 
not  in  any  worse  condition  by  reason  of  re- 
newing the  note  than  he  was  when  he  orig- 
inally gave  It,  and  there  can  be  no  fraud  un- 
less injury  of  some  kind  results.  The  only 
purpose  for  which  the  subsequent  oral  and 
written  communications  could  be  admissible 
would  be  to  Illustrate  the  motive  of  Mc- 
Laughlin In  the  representations  made  by  him 
at  the  time  that  the  first  notes  were  given. 
Mclaughlin  gave  Thomson  the  agency  of 
the  insurance  company  at  Madison.  He  told 
him*  he  could  easily  get  enough  business  to 
earn  therefrom  a  sufficient  amount  in  com- 
missions on  premiums  to  pay  the  two  pre- 
mium notes  which  he  had  given.  Certainly 
this  was  not  such  a  statement  as  would 
amount  to  a  fraud,  for  it  related  to  a  matter 
as  to  which  Thomson's  opportunity  for  knowl- 
edge was  equal  to  McLaughlin's.  Presuma- 
bly Thomson  would  know  better  than  Mc- 
Laughlin how  many  probable  Insurers  lived 
within  the  territory,  because  the  evidence  dls- 
docied  that  Mclaughlin  did  not  live  In  that 
vicinity.  Mclaughlin  told  Thomson,  and  be 
afterward  wrote  to  him,  that  he  would  come 
to  Madison  and  lend  his  assistance  In  procur- 
ing insurance  for  which  Thomson  would  be 
entitled  to  a  commission  on  the  premiums. 
Upon  a  former  occasion  Thomson  had  car- 
ried McLaughlin  aroimd  Madison  and  intro- 
duced him  to  a  f^  probaUe  insurers,  ^niom- 
S(m  admits  that  be  was  to  lend  assistance.  In 
a  way,  to  secure  names  and  prospects.  It 
does  not  appear  that  he  complied  even  witb 
this  undertaking. 

Thomson  further  testified:  "After  be  be- 
gan to  talk  to  me,  aud  I  bad  sufficient  con- 
fidence in  him  to  believe  him,  he  assured  me 
that  I  would  never  have  it  to  pay;  and  I 
told  him  then  that  I  was  tignlng  the  note, 
but  it  was  up.  to  him  to  get  it  paid.  He 
assured  me  again  I  would  never  have  it  to 
pay.  I  told  him  I  did  not  bave  time  to  devote 
to  the  work.  I  signed  two  notes,  payable  to 
Bnrr,  manager  of  tbe  Equltoble  at  Atlanta." 
He  also  tesUfled:  "Bight  at  that  time  he 
asked  me  to  take  the  agency  for  the  com- 
pany. He  said:  'I  want  to  get  somebody 
here  to  act  as  agent  and  I  want  you  to  take 
the  agency.'  I  told  him  I  ^dn't  have  tima 
He  said  all  he  wanted  was  to  have  a  man 
here,  and  he  would  come  down  and  write  the 
tmslness."  It  is  apparent  from  this  testi- 
mony that  the  statement  did  not  amount  in 
law  to  a  fraud,  because  there  was  no  reason 
why  Thomson  abould  bava  reposed  any  cuu- 
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fidenoe  in  MCLsngUin,  no  reaaon  wby  he 
Blionid  liave  beUeved  Us  itatement,  and  ea- 
pedallT  no  loason  why  be  abould  rtsn  a 
note  upon  McLaughlin's  asannnce  tbat  be 
would  pay  It 

[1, 1]  The  law  does  not  asBome  that  one 
can  be  defrauded  by  Erach  circumstances  as 
these;  for  there  Is  no  reason  why  one  should 
pomlt  himself  to  be  so  defrauded.  The  act 
done  Is  a  voluntary  act.  with  foil  knowledge 
of  the  law  and  all  the  probable  consequences. 
Farthennore,  the  statement  that  McLaughlin 
was  to  do  all  of  the  work  and  divide  bis  com- 
mlaaions  with  Thomson,  so  as  to  provide  for 
the  payment  of  Thomson's  two  notes,  would 
have  amounted  to  nothing  more  than  a 
subterfuge  by  which  Thomson  would  have 
been  given  the  first  two  premiums,  and  tbis 
would  have  been  a  rebate,  which  Is  contrary 
to  law.  It  is  very  apparent  from  the  record 
that  the  court  refused  to  strike  the  plea  In  or< 
der  to  enable  the  court  to  determine,  from  the 
evidence,  whether  the  note  had  in  fact  been 
procured  by  fraud.  The  court  may  possi- 
bly have  erred  In  not  striking  the  plea.  Up- 
on this  we  are  not  required  to  rule,  for 
there  v&s  no  exception  to  the  ruling  on  the 
demurrer.  But  the  court  did  not  err  in  rul- 
ing out  all  of  the  testimony  after  it  was  In- 
troduced, because  It  is  very  apparent  that  It 
did  not  support  such  a  plea  of  fraud  as  Is  re- 
quired by  law.  It  is  perhai>s  true  that  a 
fraud  might  have  Its  Inception  in  a  promise 
made  with  Bucb  apparent  sincerity  as  to  de- 
ceive the  promisee,  but  wUch  the  promisor 
had  no  Intention  whatever  of  fulfllling.  In 
such  a  case  the  making  of  the  promise,  if 
there  were  any  special  reason  why  the  prom- 
isee should  have  reposed  confidence  in  the 
promisor,  might  amount  to  a  fraud. 

We  do  not  think  this  case  is  similar  in 
principle  to  a  violation  of  the  labor  contract 
law  as  embodied  In  section  715  of  the  Penal 
Code,  because  a  statutory  rule  of  evidence 
gives  vitality  to  the  penal  statute.  But  even 
if  the  rule  applicable  to  that  criminal  statute 
were  applied  to  the  facts  of  this  case,  there 
could  not  be  a  conviction,  because,  under 
the  rulings  in  Mulkey  v.  State,  1  Ga.  Ai^ 
521,  67  S.  E.  1022,  Patterson  v.  State,  1  Ga. 
App.  782,  68  8.  E.  284,  and  numerous  suc- 
ceeding cases,  it  must  have  appeared  that 
UcLaugblln  entertained  the  intent  to  de- 
fraud at  the  time  he  procured  the  notes; 
and  the  testimony  as  to  bis  subsequent  con- 
duct, as  well  as  the  letter  which  was  intro- 
duced in  evidence  wholly  rebuts  such  an  In- 
ference. The  evidence  of  Thomson  himself, 
who  was  the  only  witness  in  the  case,  failed 
to  establish  that  the  notes  were  procured 
by  fraud;  and,  regardless  of  the  ruling  of 
the  court  upon  the  answer,  this  testimony 
was  properly  ruled  out 

[4]  The  case  could  have  no  other  proper 
conclusion,  because  a  false  statement  Is  not 
fraudulent,  when  there  is  Ao  reason  why 


the  statement  should  be  believed  and  acted 
npcm.  Branan  t.  War^d  &  Le^  8  Ga.  App. 
686,  60  S.  B.  826.  It  must  also  be  borne 
in  mind  that  thwe  la  no  eontentlon  that 
Thomson  did  not  rec^ve  the  policy  for  which 
be  bad  contracted,  nor  that  the  company  in 
wbich  he  la  insured  is  not  thorou^ly  sol- 
vent and  able  to  comply  with  Its  contract 
of  insurance.  Thomson,  ther^ore,  has  been 
as  fully  protected  by  the  con^ct  of  insur- 
ance which  he  received  In  return  tor  bis 
notes  as  an  insured  person  who  paid  the  en- 
tire premium  In  cash. 
Judgment  affirmed. 


WBIGHT  T.  BANK  OF  SO'UTHWBSTERN 

OGOROIA.   (N&  4,429.) 
(Court  of  Appeals  of  Georgia.    Aug.  80;  1913.) 

(ByUahiu      the  Court.) 
L  Motion  to  Set  Aside  Jvdoubnt. 

"The  ruling  in  tbis  case  is  controlled  by  the 
decision  of  ttils  court  In  Beuford  v.  Shiver,  13 
Ga.  App.*—,  78  S.  E.  860. 

2.  New  Taut  (|  27*)-^n4»BiiT  <i  8S4«V- 

MoTIOH  TO  SR  ASIUB— GBOUHO  FOB  NEW 

Trial. 

The  ground  of  the  motion  for  a  new  trial, 
which  asks  that  the  judgment  be  set  aside  upon 
the  showing  made  for  a  continoance,  is  Id  effoct 
a  motion  to  set  aside  judgment  made  at  the 
term  at  wbich  the  judgment  was  rendered ;  and 
since  it  was  shown  to  the  court  that  the  de- 
fendant was  provldeDtially  prevented  from  aC- 
tendine  court  by  an  illness  wbich  rendered  it 
impossible  for  her  to  be  at  court  and  tbat  she 
bad  previously  filed  a  meritorious  defense, 
which,  if  supported  by  evidence,  would  have  re- 
lieved her  from  any  liability  upon  the  notes 
wbich  were  the  Iwsis  of  the  suit  the  judgment 
should  have  been  set  astde^  la  order  that  th« 
defendant  might  be  heard  on  the  snbatantial  is- 
sue raised  by  the  pleadings. 

(Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  40.  41:  Dec  Dig.  |  27;*  Judg- 
ment. Cent  Dig.  |j  727-782;  Dee.  Dig.  | 
384.*] 

3.  CoiTTXKUAnoE  (I  47*)— Husband  and  Win 
(S  25*)— JtTDOHENT  (S  366*>— Motion  to  Sec 
Aside  —  Pbocukement  of  Continuaiicc  — 
Evidence — Dury  or  Husband. 

Proof  tbat  the  defendant  was  a  married 
woman,  who  was  not  separated  from  her  hus- 
band, was,  without  more,  not  sufficient  to  dis- 
prove and  impeach  a  defendant  who  testified, 
on  a  showioK  for  a  continuance,  that  she  had 
no  one  by  whom  she  could  send  a  physician's 
certificate  or  otherwise  notify  her  counsel  tbat 
she  was  physically  unable  to  attend  the  court 
Even  if  tnere  be  a  presumption  that  every  bus* 
band  does  his  duty,  the  duty  of  making  a  show- 
ing for  a  continuance  for  bis  wife  In  a  suit  up- 
on a  note,  evidencing  a  debt  which  was  origi- 
nally the  debt  of  the  defendant's  first  husband, 
is  not  imposed  by  law  upon  the  second  husband 
as  the  successor  to  the  marital  offices  of  his 
predecessor. 

[Ed.  Note.— For  other  cases,  see  Continnance. 
Cent  Dig.  { 147;  Dec.  Dig.  §  47;*  Husband  and 
Wife,  Cent.  Dig.  i|  148-161.  153.  164.  625; 
Dec  Dig.  I  25j*  Jndgmoit  Gent  Dig.  1  707; 
Dec  Dig.  f  36d.*l  .  » 

4.  WoBDs  AND  Phbases— "Living  Toobtheb." 

As  applied  to  husband  and  wife,  the  pbrase 
"living  togetber"  does  not  al^^ays  import  that 
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they  ue  llTing  in  tbe  same  place.  The  ezprea- 
sion  merely  implies  that  there  has  bees  no  sep- 
aration, voluntary  or  le^,  which  can  legally 
be  said  to  have  released  either  from  tiieir  dnties 
to  the  other  under  the  strict  letter  oi  the  law. 

[Bd.  Note^For  other  dcfinltioiB,  ■••  Words 
and  Erases,  toL  6,  p.  418S.] 

Error  from  City  Ocmrt  of  Leesboi^ ;  H.  L. 
liODg,  Judge. 

Action  by  tbe  Bank  of  Southwestern 
Georgia  against  C.  S.  Wright  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

B.  L.  Maynard,  of  Americas,  and  Ware  O. 
Martbi,  ot  Leesburg,  for  idaintlff  In  error. 
xaUs,  Webb  &  Ellis,  of  Americn^  for  de- 
fendant in  error. 

RUSSELL,  J.  The  Bank  of  Sonthwestem 
Georgia  brought  salt  against  Cynthia  Styles 
Wright  on  two  promissory  notes,  one  dated 
April  25,  1908,  and  the  other  February  18, 
1805.  The  defendant  filed  an  answer,  In 
which  she  aTerred  that  the  notes  were  with- 
out consideration  as  far  as  she  was  concern- 
ed, for  the  reason  that  they  were  given  for 
the  debt  of  her  former  husband,  Jesse  Styles, 
and  that  her  assumption  of  his  debt  was 
nnU  and  void.  When  the  case  was  called  for 
trial  the  defendant  was  absent.  Her  counsel 
stated  to  the  court  fliat  they  did  not  know 
why  she  was  not  present,  and  for  that  reason 
they  were  unable  to  make  a  showing  for  con- 
tinuance. In  the  absrace  of  a  legal  show- 
ing for  a  continuance,  tbe  trial  judge  very 
properly  pnxfeeded  with  the  trial;  and  upon 
tbe  introduction  of  testimony  in  behalf  of 
the  plaintiff.  Judgment  ^was  rendered  in  its 
favor  (the  case  being,  by  consent  of  counsel, 
tried  by  the  court  without  a  Juxy). 

Daring  the  term,  and  before  the  adjoam- 
ment  of  tbe  court,  the  Oefoidant  moved  for  a 
new  trial.  The  motion  for  a  new  trial,  in 
addition  to  the  three  general  grounds,  asked 
that  the  Judgment  be  set  aside  and  a  new 
trlaJ.  be  granted  upcm  the  groond  that  on  the 
date  <tf  the  trial  the  defendant  was  at  her 
borne  alck  with  malarial  fever,  and  nnabl^ 
on  account  of  her  illness,  to  advise  her  at- 
tomeys  of  the  f&ct  at  her  lllnees.  The  mov- 
ant's  residence  was  18  miles  from  Leesburg, 
where  tbe  court  was  held.  This  special 
sroand  of  the  motitm  was  supported  by  the 
affidavit  of  the  defendant's  attending  jthysi- 
dan,  stating  that  she  was  suffering  from 
dillls  and.  malarial  fever,  and  that  on  July 
ISth  (the  date  of  the  trial)  she  could  not 
safely  attend  court,  or  go  anywhere  else,  and 
fbat  she  still  was  under  Us  treatmeot  It 
appears  also  ft'om  the  alBdarlt  <^  her  counsel 
that  she  had  been  present  at  tlt»  court  during 
every  preceding  term  thereof  tinoa  the  salt 
was  filed  in  Har^  1911,  and  that  when  ahe 
did  not  appear  ttiey  tried  to  get  some  in- 
fl>nnatlon  of  her  by  telephone,  bat  were 
nnable  to  do  so.  The  bank  made  a  counter* 
showing  to  the  effect  that  the  court  was  in 


session  three  days  before  tbe  date  upon 
whldi  the  Judgment  was  rendered,  and  that 
she  had  sufficient  time  to  famish  the  ooart 
wIUl  proper  affidavit  of  her  sldcness,  if 
she  was  HI;  that  she  failed  to  allege,  in  tbe 
affidavit  filed  in  support  of  her  motion  for  a 
-  contlnnance,  what  she  would  testis  In  the 
trial  of  the  case;  and,  furttuvmore,  that 
at  the  time  she  was  a  married  woman  and 
lived  with  her  husband.  Shade  Wright  The 
trial  court  sustained  the  countershowing 
and  refused  to  set  aside  the  Jndgmoit  and 
grant  a  new  triaL 

[1]  We  think  this  case  Is  folly  controlled 
by  tbe  ruling  of  this  court  in  Benford  v. 
Shiver,  78  S.  E.  860. 

[1]  Tte  court  was  fully  authorized  to 
refuse  the  motion  for  a  new  trial,  so  far 
as  it  was  predicated  upon  tbe  general 
grounds,  because  the  testimony  for  the  plain- 
tiff, not  being  disputed,  required  tbe  Judg- 
ment which  was  rendered.  We  think,  how- 
ever, that  tbe  court  erred  in  not  setting 
aside  the  Judgment  and  reopening  tbe  case, 
so  as  to  give  the  defradant  a  day  In  court 
While  the  motion  under  consideration  was 
presented  as  a  ground  of  a  motion  for  a 
new  trial,  it  was  filed  as  a  separate  paper 
and  after  the  original  motion  for  a  new 
trial;  and  though  it  was  denominated  as  a 
ground  of  the  motion  for  a  new  trial,  it  was  in 
efTect  a  motion  to  set  aside  the  Judgment  In 
this  ground,  separately  filed,  it  is  specifically 
asked  that  tbe  Judgment  be  set  aside.  This 
is  ail  that  was  or  could  have  been  asked  in 
the  premises;  for  tbe  court  did  not  err  in 
ruling  the  case  to  trial  upon  the  mere  show- 
ing by  counsel  that  their  client  was  absent 
But  there  snbsequently  developed  a  reason 
why  the  Judgment  should  be  set  aside.  Gen- 
erally a  motion  to  set  aside  a  Judgment  may 
be  filed  at  any  time  within  three  years.  Of 
course,  therefore.  It  can  be  filed  at  any  time 
within  the  same  term ;  and  we  know  of  no 
reason  why  a  motion  to  set  aside  a  Judg- 
ment should  be  refused  merely  because  It 
may  be  denominated  as  a  ground  of  a  motion 
for  a  new  trial,  whidi  most  be  filed  dnrbv 
the  term. 

[S]  In  the  countershowing  of  the  plain- 
tliC  ttw  pdnt  is  made  that  in  the  defendant's 
showing  it  does  not  appear  what,  she  expects 
to  testify  upon  another  trial  of  the  case. 
Tbe  absence  of  a  party,  especially  the  sole 
party  upon  ttie  partlcalar  side  of  the  case, 
may  of  itself  constitate  a  good  ground  tm  a 
contlnnance.  Tlie  defendant  had  the  right 
to  be  presBDt,  if  for  no  ottier  naaaon  than  to 
assist  her  counsel  In  the  selection  of  tbe  Jui^ 
and  in  the  conduct  of  tbe  case,  and  in  sug^ 
geotlons  upon  cross-examination  of  vritnesses 
fer  the  opposite  party;  and  she  had  a  plea,  to 
sustain  which  it  was  evident  she  mlg^t  and 
would  properly  be  a  witness.  If  she  had  been 
present,  probably  she  might  have  been  able 
to  inform  her  connsel  of  other  sources  from 
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wUcb  Information  might  bave  bem  derived 
In  rapport  of  Im  answer.  A  motion  to  set 
adde  a  judgment  Is  not  oonflned,  Wee  a  mo- 
tion In  arrest,  to  matter  i^pearing  npon  the 
record,  or  appearing  to  be  absent  from  the 
record;  and  as  we  pointed  out  In  the  case  of 
Benford  t.  Shiver,  supra  wbidi  the  £acta 
are  ^uite  similar  to  those  Involved  In  this 
case),  a  judgment  should  be  set  aside  wheik 
it  appears  that  «  parly  who  had  filed  a 
substantial  and  meritorious  defense  was 
kept  away  from  court  under  such  drcum- 
stances  as  that  the  court  should  have  con* 
tinned  the  case  npon  a  timely  motiini  for  a 
contlnuanosb  wUdk  Informed  the  court  as 
to  the  true  reason  of  the  party's  absoice. 

A  wife  whose  deceased  husband  has  1^ 
no  childm,  and  who  is  by  law  his  sole  hdr, 
can  take  his  property,  and,  by  paying  his 
debts,  avoid  an  administration.  If  all  his 
creditors  omsent;  and  It  may  be  that  tiim 
is  nothing  in  the  defense  to  the  effect  that 
the  debt  evidokced  by  tiie  notes  is  the  d^t 
of  her  deceased  husband.  Perhaps,  however, 
a  wife  who  assumes  one  of  hsr  husband's 
ddrts,  witiiout  the  consoit  of  the  other  cred- 
itors, who  have  dalms  against  his  estate 
would  get  no  title  to  such  property  as  was 
left  by  her  husband.  And  we  reverse  the 
Judgment  wltii  less  rdnctance  because  the 
character  of  the  articles  originally  sold 
by  the  plaintUF  bank  to  the  d^endant's  hus- 
band la  such  that  it  may  be  true  that,  at  the 
time  thk  widow  gave  her  note&  in  lieu  of  the 
notes  given  by  her  deceased  husband  to  the 
bank,  the  com,  fodder,  etc.,  had  been  used 
or  dissipated;  and  in  that  case,  if  the  hus- 
band left  no  other  property,  the  making  of 
the  notes  by  the  wife  would  be  nothing  more 
nor  less  tban  the  assumption  of  her  hus- 
band's debt  The  evidence  may  show  that 
by  giving  the  notes  the  wife  merely  assumed 
the  pre-existing  debt  of  her  husband,  or  even 
If  that  is  not  true,  the  defendant  may  other- 
wise sustain  her  plea  of  failure  of  considera- 
tion. 

It  is  not  disputed  that  the  defendant  was 
18  miles  from  court  at  the  time  the  judg- 
ment was  rendered,  and  seriously  ill  with 
cblllB  and  malarial  fever,  and  the  seriousness 
of  her  illness  Is  Indicated  by  the  affidavit 
of  the  attending  physl(^n,  who  on  Jnly  26th 
swore  that  she  still  was  unable  to  leave  her 
home  for  any  purpose  whatever.  The  refusal 
to  set  aside  the  judgment  upon  the  ground 
of  the  defendant's  illness  seems  to  bave  been 
based  on  the  fact  that  the  court  was  in  ses- 
sion three  days  b^ore  the  date  npon  which 
the  judgment  was  rendered,  and  that  the 
defendant  then  had  a  husband  who  lived 
with  her,  and  who  could  pwha)^  have 


broiMi;ht  information  of  his  wife's  siiAness  to 
her  counseL  It  would  seem  that  in  a  state 
of  Ideal  connubial  ftildty  nothing  would  be 
more  natural  than  for  a  husband  to  find 
ideasnre  in  the  prompt  aikd  eager  discharge 
of  his  q>oustfs  slightest  wish,  to  say  nothing 
of  that  ImpdUng  hdk  of  which  would 
unoonsdoutly  actuate  him  to  attend  to  any 
of  her  business  aCCalrs,  and  thus  relieve  her 
from  even  the  smallest  annoyance ;  but  the 
evidence  does  not  dladose  whetii»  the  tie 
whicb  bound  Shade  to  C^thla  was  the 
en  cord  of  love  or  the  hateful  chain  of  con- 
vention. 

[4]  As  applied  to  modem  wives  and  hns- 
buids,  the  phrase  "living  together"  does  not 
always  Iniport  that  they  are  living  at  the 
same  placa  The  expression  merely  Implies 
that  there  has  been  no  separation,  voluntary 
or  legal,  whidi  can  legally  be  said  to  have 
rdeased  either  from  their  duties  to  the  oOux 
under  the  strict  letter  of  the  law.  We  think, 
therefare^  that  the  judge  was  not  authorised 
to  assume,  from  the  testimony  to  tiie  effect 
that  Cynthia  Uved  with  Shade^  that  Shade 
was  Uvlng  with  Cynthia,  or  at  the  house 
wha«  Cyntiiia  abode  at  the  time  at  the  trial, 
or  during  the  three  days  before  the  trial,  or 
evoi  if  he  were  there,  that  he  was  bound  to 
Journey  18  miles  to  Leeebuzg  to  Inform  the 
d^endant's  lawyers  that  his  wife  was  aide 
No  presumptions  arising  from  the  evidence 
can  be  indulged,  except  such  as  are  author- 
ized by  law;  and  as  it  was  not  the  duty  of 
the  defendant's  husband  to  assist  her  counsel, 
or  give  them  information  as  to  his  wife,  cer- 
tainly nothing  more  could  be  presumed  than 
that  he  would  do  hitf  duty.  But  even  if  the 
husband  should  have  performed  this  service 
for  his  wife,  we  hardly  think  the  wife  should 
be  charged  with  the  failure  of  her  husband 
to  do  his  duty.  A  general  enforcement  of 
this  principle  would  be  "bard  law"  for  wives. 
Proof  that  the  defendant  was  a  married 
woman,  who  was  not  separated  from  her  hus- 
band, was  not,  without  more,  sufficient  to 
disprove  and  impeach  a  defendant,  who  tes- 
tified, on  a  showing  for  continuance,  that 
she  had  no  one  by  whom  she  conld  send  the 
physician's  certificate,  or  otherwise  notify 
the  court  that  she  was  physically  unable  to 
attend  the  court  Even  If  there  be  a  pre- 
sumption that  every  husband  does  his  duty, 
the  duty  of  making  a  showing  for  a  continu- 
ance for  his  wife  in  a  suit  upon  a  note,  evi- 
dencing a  debt  which  was  originally  the  debt 
of  the  defmdant's  first  husband,  is  not  im- 
posed by  law  upon  the  second  husband  as 
the  successor  to  the  marital  offloes  of  his 
predecessor. 

Jttdgmokt  reversed. 
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REIDSTIU.B  ft  8.  B.  B.  OO.  T.  BAXTEB. 

GEORGIA  COAST  &  P.  B.  CO.  T.  SAHID. 
(Nob.  4,691,  4,592.) 

(Court  of  Appeal*  of  Georgia.  Aug.  80,  1018.) 

(Sfttahu*  by  the  OourtJ 
1u  Appeal  aho  Ebbob  (|  1040*)-H*»«t.em 
Ebbob— Buuiro  on  Dsuubbbb. 

Tbe  plaintiff  haring  elected  to  proceed  tip- 
on  the  second  coont  tn  his  petition,  the  mlios 
addressed  to  the  first  coont,  even  U  erroneous, 
did  not  hart  the  defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Enor^^Cent  X>lg.  tf  4O8»-4i06;  Dec.  Dif.  I 

2.  Covenants  (5J  31,  B7*)  —  Etidbncb  (| 

461")  —  PaBOL  —  COVBWAWT  —  CONSTBOO- 

TioM— Validity— "Pbbbohal  Cotbhamt"— 

"COTKNANT  RUNKIIfO  WXIH  TEB  LARD.** 

The  plalDtlif  proTSd  a  covenant  that  ran 
with  the  land.  To  constitute  a  covenant  mn- 
niB£  with  the  land,  the  coTenant  must  have  a  re- 
lation to  the  interest  in  the  estate  conveyed,  and 
the  act  to  be  done  mnst  concern  the  interest 
created  and  conveyed :  but  It  Is  not  neeessar?  that 
privity  of  estate  shall  exist  between  the  original 
grantor  and  a  purchaser  from  the  covenantee. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  S!  81,  64;  Dec.  Dig.  fS  31.  67;*  Evi- 
dence, Cent  Dig.  H  2m~2l33;  Dee.  Dig.  { 
461* 

For  other  definitions  see  Worda  and  Phrases, 
voL  2.  pp.  1688-1703;  vol.  6,  p.  5337.] 

3.  CovEKAnrs  68*)— AcCEFTAifOB  OF  Deed 
— AssiONEB  or  Gkantee. 

Where  a  deed  was  made  In  consideration  d 
the  "benefit  and  advantages  which  will  accrne 
to  [the  grantor]  by  reason  of  the  construction 
of  tbe  railroad  of  [the  grantee]  on,  over,  and 
through  hifl  lands,"  and  upon  the  express  "condi- 
tion that  said  railroad  company  is  to  pot  a  dde 
track  on  said  land  and  also  a  warehonse  at  the 
place  reqaested"  by  the  grantor,  the  grantee,  by 
accepting  the  deed,  entered  into  a  covenant  to 
comply  with  Its  termi^  and  this  covenant  ran 
witii  tiw  land,  and  became  obligatoir  upon  a 
second  company,  which  took  over  ue  rights, 
privileges,  and  franchises,  and  property  of  tbe 
former. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Gent  Dig.  U  67-69 :  Dec  Dig.  {  68.*] 

4.  Raxiaoads  a  "ni*)— Right  or  Wat— Oov- 

nrAIITB— BbEACH— ABSONS  ZiUBU. 

A  .statement  in  a  petition  that  a  named 
railroad  company,  pursuant  to  an  agreement  of 
consolidation  or  merger,  took  over  the  property 
of  another  named  railroad  company,  and  was 
proceeding  to  apenia  and  manage  the  same, 

erioT  to  the  time  of  the  filing  of  the  suit,  would 
e  BuflScient  to  charge  both  the  company  In  pos- 
session of  the  pby^dcal  property  and  the  com- 
pany allied  to  have  been  taken  over.  Tbe  fact 
that  the  deed  or  tbe  transfer  itself  was  not 
formsUy  executed  until  after  the  commencement 
of  the  suit  miriit  (and  tn  the  present  Instance 
did)  afford  confirmation  of  the  prior  agreement 
to  consolidate. 

[Ed.  Note— For  other  cases,  see  Railroads, 
Cent  Dig.  H  168-178;  DecTDig.  |  72.*] 

5-  CovERAnrs  (H  21,  114*)— CoNSTBuonon— 
PErmoR- Deuubbeb. 

The  court  did  not  err  in  overraling  the  de- 
murrer in  which  complaint  wan  made  thnt  the 
petition  set  out  covenants,  conditions,  and  agree- 
mentB  different  from  those  contained  in  the 
deed  attached  to  the  petition.  Covenants  are 
to  be  BO  constmed  as  to  carry  into  effect  the  in- 
tention of  the  parties,  and  their  intention  should 


be  collected  from  tbe  whole  Instrument  and  flw 
circamstsQcea  surrounding  its  execution. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Gent  Die.  {$  20,  189-202,  263 ;  Dec.  Dig.  » 

e.  BAHAOADS  a  72*>— CONTEAOTS— Vaijditt. 

A  contract  by  a  railroad  company '  to  lo- 
cate a  station  at  a  given  point  is  not  per  se 
void.  Such  a  contract  Is  enforceable  until  it  be 
establiBbed  Batisfactorily  that  there  has  arisen 
Buch  a  conflict  between  the  railroad  company's 
public  duties  on  the  one  hand  and  its  duties  un- 
der tbe  contract  on  the  other  that  it  is  impoasi- 
ble  for  it  to  discbarge  the  former  without  entire- 
ly abandoning  the  latter. 

[Ed.  Mote.— For  other  cases,  see  Railroads, 
Cent  Dig.  it  168-178;  Dec  Dig.  i  72.*] 

7.  Bailboads  (f  72*>— Evidence  (|  BOl*)  — 
BiOHT  OF  Way  —  Govirants— OnKiOHS  — 

BBEAOH  or  COVXRANT— Dauaqes. 

Generally  value  is  fixed  by  the  opinion  of 
those  who  are  moat  familiar  with  the  nature 
and  intrinsic  qualities  of  the  object  to  be  valued. 
The  damages  consequent  npon  a  breach  of  a 
covenant,  that  a  railroad  company  will  place 
a  side  trsck  and  erect  a  warehouse  to  be  used 
as  a  depot,  in  consideration  of  the  grant  of  a 
right  or  way,  are  not  necessarily  speculative. 
The  advantages  of  accessible  railroad  facilities 
are  a  matter  of  common  knowledge,  and  their 
value  may  be  estimated  and  determined  by  a 
Jury  npon  a  omslderation  of  facts  and  dr- 
cumstances  from  which  It  can  be  made  to  ap- 
pear that  enhancement  could  reasonably  have 
been  expected,  and  the  probable  amount  of  such 
enhancement 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  168-178;  Dec.  Dig.  1  72;*  Bvl- 
den(%  Cent~Dlc  H  2292-2806;  hio.  Dig.  f 

8.  COVEHANTB  (|  119*)— BVIDBNOE  (|  441*)— 

Tbial  (S  86*)— Bbeach  or  Covenant— Pa- 
boi>— Recbption  or  Evidence— OsjEcnon 

— DOCUMBKTABT  EVIDBHOE. 

None  of  the  rulings  upon  tbe  admissibili^ 
of  testimony  were  harmful  to  the  defendant 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  88  216-220,  264,  265;  Dec.  Dig.  8 
119  ;•  Evidence,  Cent  Dig.  88  1719,  1723-1763, 
1766-1845,  2030-2047:  Dec  Dig.  S  441;*  TrUl 
Cent  Dig.  II  222,  223-226;  De&  Dig.  |  86.*] 

9.  OOVENARTB  (8  186*)— BBXACS  OF  COVERAHT 

—I  NSTBUOnONS. 

There  are  numerous  complaints  of  error  in 
the,inBtructionB' of  the  court  to  the  Jury;  but 
none  of  them  are  meritorious. 

[Ed.  Note.— For  other  cases,  see  Covenant!, 
Cent  Dig.  I  268;  Dec  Dig.  8  135.*] 

10.  Covenants  (8  134*)— Railroads  (8  72*)— 
Bbeach— Question  fob  J  obt— Defenses. 

The  evidence  authorized  the  verdict  for  the 
plain  tiff,  and  there  was  no  error  in  refusing  a 
new  trial. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  8  268:  Dec  Dig.  8  i34;*  Railroads, 
Gent  Dig.  H  168-178;  Dec  Dig.  8  72.*] 

Bnor  from  C^ty  Ooort  ot  Rddsville;  W.' 
W.  Sheppard,  Judge. 

Two  actions  sued  together  by  J.  H.  Baxter, 
administrator,  one  against  the  B^dsvUle  ft 
SontbMUtem  Railroad  Company  and  the  oth- 
er against  the  QemglA  Ooast  ft  Piedmont 
Railroad  Company.  Jadgmeat  tvt  ^aintUI^ 
and  defendants  bring  OTor.  Affirmed. 

Hitch  &  Denmark,  of  Savannah,  for  plain- 
tiffs In  error.  Way  ft  Burkhalter,  of  Beids- 
vlUe,  for  defendant  In  error. 


•JPor  Mm  oases  see  ssae  topic  and  secUoo  NUMBER  in  Dec  Dig.  t  Am.  Dig.  Key-No.  Ssrlss  ft  Rw'r  ladaus 
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BXTSSEUs  J.  TbB  two  detaidutB  In  the 
lower  court  were  sned  together,  and  a  single 
Tordlct  was  returned  against  both,  and  the 
two  bills  of  ezcepttons  will  be  treated  to- 
gether. 

J.  H.  Baxter,  as  administrator  of  the  es- 
tate of  J.  H.  Plubolster.  deceased,  ffled  salt 
in  the  city  court  oi  B^dsriUe,  on  May  18. 
1909,  against  the  BeldSTllle  &  Sootheastem 
Railroad  Company  and  tiie  6eoi^>la  Coast  & 
Piedmont  Railroad  Company,  companies  or- 
ganized and  existing  under  the  laws  of  the 
state  of  Georgia,  to  recoTer  damages  for  the 
breach  of  a  covenant  or  condition  contained 
in  a  right  of  way  deed.  The  covenant  or  con- 
dition referred  to  appeared  in  a  deed  from  J. 
H.  PlnholBter  to  the  Liberty  City,  GlenTllle 
ft  Manassas  Railway  Company,  a  railroad 
corporation  under  the  laws  of  Georgia,  and 
is  in  the  following  language:  "Upon  the  coo- 
dltion  that  the  said  railroad  company  is  to 
put  a  side  track  on  said  land,  and  also  a 
warehouse  at  the  place  requested  by  said  J. 
H.  Plnholster."  The  condition  quoted  follows 
immediately  after  the  description  of  the 
lands  throu^  which  the  right  of  way  was 
granted.  The  deed  was  made  on  Jane  29, 
1906.  Thereafter  the  grantee  changed  Its 
name  to  the  Reldsrllle  ft  Southeastern  Rail- 
road Company.  The  plaintiff  sets  forth  a 
copy  of  the  deed,  and  alleges:  "It  being  well 
understood  betweoi  said  J.  H.  PInhoteter  and 
said  Liberty  City,  GlenvUle  ft  Haoassaa  Rail- 
way Company  that  tbB  said  warehouse  would 
constitute  a  regular  station  or  depot  on  aald 
railroad  for  the  receiving  and  delivering  of 
fr^Sdits,  as  a  common  carrier,  and  that  the 
land  of  the  said  J.  H.  Plidioleter,  near  to 
and  contiguous  to  said  station  or  depot,  would 
naturally  be  greatly  oihanced  In  value  by 
reason  of  Its  dose  proximity  to  said  station 
or  depot." 

The  allegation  in  which  the  Georgia  Coast 
ft  Piedmont  Railroad  Company  is  charged 
with  liability  for  a  breach  of  the  coveftant 
is  as  follows:  "Petitioner  says  that  on  the 
21st  day  of  November,  1906,  the  charter  of 
said  Liberty  City,  GlenvUle  ft  Manassas  Rail- 
way Company  was  ^mended  by  changing  Its 
corporate  name  to  that  of  Reidaville  ft  South- 
eastern Railroad  Company,  and  that  some 
time  later,  the  date  b^ng  unknown  to  peti- 
tioner, there  was  an  agreement  ox  contract 
of  consolidation  or  merger  made  and  entered 
into  between  the  Beidsville  ft  Southeastern 
Railroad  Company  and  the  Geoi^la  Coast  ft 
Piedmont  Railroad  Company,  the  date  and 
spedflc  terms  of  which  are  unknown  to  peti- 
tioner, whereby  and  by  virtue  of  which  the 
said  Georgia  Coast  ft  Piedmont  Railroad 
Cmnpany  has  for  more  than  a  year  past  taken 
into  its  charge  and  custody  the  property  of 
said  BeldBville  ft  Southeastern  Railroad 
Company  from  the  town  of  Collins,  Ga.,  to 
the  dty  of  Darien,  Ga.,  including  the  cars, 
engines,  locomotives,  rolling  stock,  tracks, 
and  right  of  way,  including  said  right  of 


way  deeded  to  said  Liberty  dty,  GlenvlUe  & 
Hanasaas  Railway  Company  by  said  7.  H. 
Pinholster  as  aforesaid,  and  have  for  more 
than  a  year  past  been  operating  the  said 
cars,  engines,  locomotives,  and  rolling  stock 
over  the  line  of  the  said  ReldsTllle  ft 
Southeastern  Railroad  Company  between 
the  town  of  Reldsrllle,  Ga.,  and  the  town 
of  Ludowici,  Ga.i  and  over  and  upon  the  said 
right  of  way  deeded  by  the  said  J.  H.  Pln- 
holster to  said  Liberty  City.  GlenvUle  ft  Man- 
assas Railway  Company  as  aforesaid;  the 
said  Georgia  Coast  ft  Piedmont  Railroad 
Company,  at  the  time  It  entered  into  said 
agreement  with  the  said  Reldsville  ft  South- 
eastern Railroad  Company,  having  fall 
knowledge  or  notice  of  the  terms,  conditions, 
covenant,  and  agreement  which  constituted 
the  consideration  upon  which  the  deed  made 
by  said  J.  H.  Plnholster  to  the  said  Liberty 
City,  GlenvUle  &  Manassas  Railway  Com- 
pany, conveying  the  said  right  of  way  upon 
said  land,  was  based,  and  full  knowledge  of 
the  fact  that  said  condition,  covenant,  and 
agreement  had  not  been  complied  with,  nor 
In  any  way  performed." 

The  Georgia  Coast  ft  Piedmont  Railroad 
Company  filed  general  and  special  demurrers 
to  the  petition,  and  also  an  answer  denying 
all  of  the  material  allegations  thereof.  The 
general  and  special  demurrers  were  over- 
ruled "upon  each  and  all  of  the  grounds 
stated  therein,  except  as  to  the  ground,  urged 
In  argument,  that  the  manner  In  which  the 
damage  aUeged  to  have  been  sustained  in  the 
second  count  of  said  petition  is  not  suffldent- 
ly  set  forth."  The  plaintiff  afterward  amend- 
ed his  petition  to  meet  the  order  overruling 
the  demurrers,  and  alleged  In  the  amendment 
that  the  warehouse  and  side  track  were  to  be 
built  on  the  50-foot  right  of  way  granted. 
The  defendant  thereupon  amended  Its  an- 
swer, setting  up  a  special  defense,  as  foUows : 
"That  the  covenants  and  conditions  contain- 
ed in  the  deed,  a  copy  of  which  Is  attached 
to  the  plalntUTs  petition,  and  for  the  breacli 
of  which  damages  are  asked.  Is  void.  In  that 
it  is  a  condition  and  covenant  Impossible  of 
performance,  in  that  it  is  physical  Impossi- 
bility to  construct  a  main  track,  a  side  tra^ 
and  a  warehouse  on  the  60-foot  right  of  way 
granted  in  said  deed."  This  amendment  waa 
allowed  without  objection.  The  court  requir- 
ed an  election,  and  the  plaintiff  elected  to  re- 
ly upon  the  second  count  of  the  petition. 
The  case  was  tried  before  a  jury,  and  re- 
sulted in  a  verdict  for  the  plaintiff  In  the  sum 
of  9400.  Exceptions  pendente  lite  were  died 
by  the  defendant  to  the  overruling  of  its  gen- 
eral and  special  demurrers  and  to  other  ad- 
verse rulings  of  the  court  Eadi  of  the  de- 
fendant raUroad  companies  moved  separate- 
ly for  a  new  trial,  the  motions  were  overrul- 
ed, and  in  each  bUl  of  exceptions  error  is  as- 
signed upon  the  Interlocutory  rulings  and  nx>- 
on  the  refusal  of  a  new  triaL 
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[11  1.  The  pialnHira  cause  tfi  action  was 
set  fwth  in  two  counts,  and  tbe  action  of  the 
court  In  compelling  the  plaintiff  to  elect  .ilpon 
wlitch  count  be  would  proceed  obvlatea  tbe 
necessl^  of  oar  passing  upon'tbe  ground  of 
the  demnner  in  which  It  was  alleged  that 
there  was  a  misjoinder  of  caoses  of  action, 
for,  even  If  the  court  should  bare  sustained 
this  ground  of  the  danurrer,  the  judgment 
overruling  it  was  rendered  harmless  by  sub- 
sequently requiring  the  plaintiff  to  elect  upon 
TThlcb  count  he  would  proceed.  In  tbe  first 
count  it  was  alleged  that  the  plaintiff  was 
damaged  hi  the  sum  of  91,000,  the  allseed 
T-Hloe  of  6^  acres  of  land  embraced  in  the 
right  of  way  appropriated  by  the  zallroad, 
and  the  depredation  of  the  mtire  tract  tot 
farming  and  agricultual  purposes,  Its  being 
•cat  diagonally  into  two  tracts,  with  lines  on 
each  side  of  tbe  right  of  way  about  one 
mile  long.  In  tbe  second  count  it  was  alleged 
that,  if  the  defendants  had  complied  with 
the  covenant  of  the  deed,  which  was  the  sole 
consideration  thereof,  the  value  of  plalntlfFs 
adjacent  land  would  have  been  enhanced 
000  by  the  construction  of  the  side  track  and 
the  erection  of  tbe  warehouse  or  depot,  as 
stipulated  In  the  deed  conreylng  the  ilght  of 
way. 

In  view  of  tiie  rulings  of  the  court,  it  Is 
not  necessary  to  rule  upon  the  point  as  to 
whether  a  petition  which  alleges  In  different 
counts  damages  due  to  depredation  of  his 
property,  as  well  as  damages  due  to  enhance- 
ment of  value  of  which  he  was  deprived  by 
the  breach  of  tbe  alleged  covenant,  is  subject 
to  demnrrer  for  misjoinder  of  causes  of  action. 
The  case  as  tried  was  confined  to  the  Inquiry 
as  to  whether  tbe  plaintiff  was  entitled  to 
recover  for  the  breach  of  the  alleged  cove- 
nant, and,  even  If  the  court  erred  In  holding 
on  demurrer  that  the  plaintiff  might  re- 
cover the  value  of  tbe  land  taken  by  the 
railroad  company,  plus  the  consequential 
damages  to  tbe  land  not  taken,  this  ruling 
did  not  barm  tbe  defendants,  in  view  of  the 
plaintiff's  electing  to  proceed  only  for  tbe 
damages  resultant  upon  tbe  breach  of  the 
covenant  In  the  deed  executed  by  his  intes- 
tate. 

[2]  2.  The  next  point  raised  In  tbe  record 
and  first  raised  by  demurrer  is  as  to  tbe  con- 
struction of  tbe  covenant  contained  In  tbe 
deed,  and  first.  Is  this  t^ovenant  a  personal 
covenant,  or  one  which  ran  with  tbe  land? 
If  it  was  a  personal  covenant,  clearly  the 
Georgia  Coast  &  Piedmont  Ballroad  Com- 
r»any  would  be  relieved  from  any  liability 
thereunder.  If  tbe  covenant  Is  one  that  runs 
with  tbe  land,  it  would  follow  It  Into  the 
hands  of  assignees,  and,  if  it  appeared  that 
tlie  Georglii  Coast  ft  Piedmont  Ballroad  Oom- 
pauy  was  the  assignee  of  the  Reidsvllle  &; 
Soudieasteni  Ballroad  Company,  the  former 
company  would  be  liable  foi  its  own  breach, 


or  tot  that  of  the  BeidSTille  ft  Southeastern 
Ballroad  Company.  Brooks  v.  Wa^  Lot  Ca 
of  Colnmbns,  7  Oa.  101;  Howard  M^.  Ca 
T.  Water  Lot  Co.,  etc.,  53  Ga.  689. 

Several  ass^nments  of  error  relate  to  al- 
leged* errors  of  tbe  court  in  construing  the 
contract,  and  especially  in  admitting  parol 
testimony  as  Illustrative  <^  the  intention  of 
tbe  parties  In  the  contract  The  rule  which 
prohibits  tbe  introduction  of  parol  evidence, 
which  may  vary  the  terms  of  a  written  con- 
tract, Is  not  violated  by  allowing  proof  of 
extraneona  circumstances  which  would  Illus- 
trate tbe  intentions  of  both  parties,  where 
there  is  doubt  as  to  the  precise  meaning  of 
tbe  language  employed  in  tbe  covenant.  If 
It  be  conceded  that  the  tallage  of  a  deed  to 
land  creates  a  covenant  running  with  the 
land,  which  plainly  Inured  to  the  benefit  of 
tbe  grantor,  and  which  is  plainly  binding  on 
the  grantee  and  his  assigns,  and  a  breach 
of  which  would  entail  loss  ui>on  the  grantor, 
and  deprive  him  of  any  consideration  what- 
ever In  exchange  for  the  land,  the  rule  which 
allows  parol  testimony  In  explanation  of  am- 
biguities should  be  applied  with  the  utmost 
liberality  against  the  grantee  or  bis  assigns, 
where  It  is  attempted,  by  beclouding  the  pro- 
visions of  the  covenant,  to  get  something  of 
value  for  nothing. 

Tbe  allegation  of  tbe  plaintiff's  t>etltlon 
which  required  the  support  of  parol  evidence 
did  not  seek  to  alter  or  vary  tbe  terms  of  tbe 
covenant  In  tbe  deed,  or  suggest  ai^  addi- 
tional stipulation  not  originally  embodied  In 
the  covenant,  and  furthermore  the  condition 
that  "the  railroad  company  is  to  put  a  side 
track  on  said  land,  also  a  warehouse  at 
the  place  requested  by  said  J.  H.  Plnhols- 
ter,"  Is  a  part  of  the  consideration  of  the 
deed,  and  la  legitimate  suliject-matter  of 
inquiry.  As  we  see  It,  If  It  was  not  the  in- 
tention of  the  parties  that  a  side  track  and 
a  warehouse  should  be  placed  upon  the  r^ht 
of  way  granted  by  J.  H.  Plnbolster,  then, 
according  to  the  terms  of  the  instrument  of 
conveyance,  the  deed  was  without  consider- 
ation. A  covenant  in  a  deed  is,  generally,  as 
a  matter  of 'fact,  a  part  of  the  consideration, 
and  hence  the  rule  is  well  settled  that  cove- 
nants are  to  be  so  construed  as  to  carry  Into 
effect  tbe  Intentions  of  tbe  parties,  not  only 
as  it  may  be  gathered  from  the  terms  of  the 
contract  as  a  whole,  but  also  as  It  may  be 
derived  from  tbe  circumstances  surrounding 
Its  execution.  See  Atlanta  Railway  Com- 
pany T.  McKlnney,  124  Ga.  930  (2),  63  S.  E. 
701,  110  Am.  St  Rep.  215,  6  L.  B.  A.  (N.  S.) 
436;  Baxter  v.  Camp,  126  Ga.  354,  64  S.  E. 
1036. 

There  la  enough  In  t3ie  t&ee  of  the  deed, 
under  the  terms  of  which  the  Liberty  City, 
GlenvlUe  ft  Manassas  Ballroad  Company, 
which  afterward  by  obaugc  of  name  became 
the  Reidsvllle  &  Southeastern  Ballroad  Com- 
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pany,  obtained  tills  right  of  way,  to  erUeiice 
that  the  covenant  was  one  wbldi  ran  with 
the  land,  and  that  Its  obligations  would  fol- 
low any  assignee  of  the  grantee  In  that  deed. 
A  personal  covKiant  la  one  which  baa  no  re- 
lation to  the  land  conreyed.  Atlanta  Street 
Hallway  Ga  t.  Jackscm,  108  6a.  638,  81  &  B. 
164.  To  cpnstltnte  a  covenant  running  with 
the  land  the  covenant  nrast  have  a  relation 
to  the  Interest  of  the  estate  conveyed,  and 
the  act  to  be  done  moat  concern  the  Interest 
created  and  conveyed.  Hnscogee  Bfanufac- 
torlng  Col  t.  Eagle  Hills,  126  6a.  210,  M 
S.  E.  1028,  7  L.  B.  A.  <N.  S.)  1139.  It  Is 
plainly  aet  forth  In  Pinholster'a  deed  tbat 
he  la  actuated  In  the  conveyance  by  tbe  "bene- 
fit and  advantages  which  will  accme  to  him 
by  reason  of  Om  oonetmction  of  the  railroad 
of  said  party  of  the  second  part  on,  over, 
and  timnigh  his  lands."  and  the  act  to  be 
dime  concerns  the  estate  he  Is  creating,  be- 
canse  the  side  track  and  the  warehouse  are 
to  be  put  on  the  land  previously  described  In 
the  deed,  to  wit,  a  right  of  way  60  feet  wide, 
over  and  through  bis  entire  tract  of  land,  de- 
scribed as  bounded  by  tbe  lands  of  named 
landholders.  Atlanta  Railway  Company  t. 
McKlnney,  124  6a.  931,  03  S.  E.  701, 110  Am. 
St  Bep.  215,  6  L.  B.  A.  (X.  &)  436;  WlUcox  T. 
Keboe,  124  6a.  487,  D2  8.  B.  896,  4  Ij.  R.  A. 
(N.  S.)  466, 4  Ann.  Cas.  437.  There  can  be  no 
question  that  under  these  principles  the  Reld- 
ville  &  Southeastern  Ballroad  Company  is 
liable  to  the  plaintiff  for  any  breach  of  the 
covenant  dne  to  Ita  omission  to  fulfill  tbe 
covenant  In  Tucker  r.  KcArthur,  103  Qa. 
'  416,  80  S.  B.  283,  it  was  held  that  it  Is  not 
necessary  that  privity  of  estate  should  exist 
between  the  original  grantor  and  the  pur- 
chaser from  the  covenantee- In  order  to  cre- 
ate covenants  which  run  with  the  land,  and 
for  tbat  reason.  If  it  properly  appeared  upon 
the  trial  that  the  Ceorgia  Coast  ft  Piedmont 
Railroad  Company  was  the  successor  or  as- 
signee of  the  Betdsvllle  ft  Southeastern  Bail- 
road  Company,  the  original  covenant  run- 
ning with  the  .  land  would  not  be  d^eated 
or  Impaired.  As  to  this  tbe  rulings  of  the 
Supreme  Court,  In  Georgia  Southern  Railroad 
V.  Beeves,  64  Ga.  492,  and  Georgia  Railroad 
ft  Banking  Company  v.  Mayor  and  Council 
of  Macon,  86  Ga.  685,  13  &  B.  21,  seem  in 
point 

[t]  3.  PlnholBter  made  his  deed  In  consid- 
eration of  the  benefit  and  advantages  which 
would  accme  to  him  by  reason  of  the  con- 
struction of  the  railroad  of  tbe  said  party  of 
the  second  part  on,  over,  and  through  his 
lands.  Certainly  parol  evidence  would  be 
admissible  opoo  the  question  as  to  wheth- 
er any  benefit  or  advantage  was  derivable 
from  the  construction  of  tbe  railroad.  The 
deed  was  made  npon  tbe  express  condition 
that  the  railroad  company  was  to  put  a 
side  track  and  a  warehouse  on  said  land 
(which,  as  we  have  shown,  can  only  refer 
to  tbe  laud  granted)  at  such  a  place  as  tbe 


grantor  odght  request  It  naturally  foIloTa 
from  this  that  U  the  grantee  accepted  tbe 
deed,  with  these  ezpreas  stipnlatloos,  the  gran- 
tee. In  accepting  it,  entered  Into  a  covenant 
with  tbiB  grantor  to  comply  with  ite  terms,  and, 
if  tiie  Georito  Coast  ft  PiedmoDt  BaUnsd 
Company  took  over  the  rights,  privileges, 
firanchtoes,  and  ptopetty  of  the  Beidavllle  k 
Southeastern  Ballroad  Company  (which  va> 
the  original  grantee  under  another  name), 
this  covenant  would  ran  with  the  land  and 
would  be  obligatory  upon  the  Georgia  Coast 
ft  Flednumt  Ballroad  Company.  Georgia 
Southern  Ballway  t.  Beeves^  64  Ga.  482. 

[4]  4.  We  will  therefore  next  inquire 
whether  the  statement  In  the  petition,  to  tbe 
effect  that  tlie  6eoi^  Coast  ft  Pledmoot 
Ballroad  Company  took  over  the  Reldsrllle 
ft  Southeastnn  Ballroad  Company,  In  piu- 
suance  of  an  agreement  of  consolidation  or 
merger,  prior  to  tbe  SUog  ot  the  salt  (at 
thot^h  there  is  no  allegation  that  the  coo- 
tract  was  actually  executed  until  after  tbe 
suit  was  filed),  was  snfilcieut  to  charge  tbe  j 
Georgia  Coast  ft  Piedmont  Ballroad  Com- 
pany, as  assignee  or  sneoessor  of  the  Relds- 
Tille  ft  Southeastern  Ballnad  Company,  witb 
liability  for  a  breach  of  the  covenant  As 
to  this  we  concur  In  the  ojAnlon  of  the  trial 
fudge  tbat  the  making  of  the  deed  of  con- 
veyance the  Beidaville  ft  Southeastern 
Ballroad  Company  to  tbe  Georgia  Coast  k 
Piedmont  Ballroad  Company  at  a  later  date 
Itself  evidences  a  confirmation  of  a  priw 
agreement  which  antedated  the  suit  Where 
one  corporation  tekei^  all  of  the  available 
property  of  another,  and  oudertakes  the  ex- 
ercise of  ita  duties  to  the  public  as  a  public 
service  corporation,  the  duty  of  carrying  out 
all  of  Its  contracts  may  be  Implied,  in  tbe 
absence  of  proof  tliat  there  was  an  expnsa 
exemption  from  liability.  In  any  event,  If 
the  court  erred  In  ruling  upon  the  pleading, 
no  material  harm  has  resulted  to  tbe  plain- 
tiff In  error,  for  It  Is  plain  from  the  evl-  | 
dence  tbat  at  the  time  the  suit  was  filed  all 
of  the  property  and  franchises  of  tbe  Beida- 
ville &  Southeastern  Railroad  Company  had 
In  fact  been  taken  over  by  tbe  Georgia  Coast 
ft  Piedmont  Railroad  Company,  and  for  that 
reason  there  Is  no  substantial  merit  In  tbe 
point 

[K]  6.  In  tbe  sixth  paragraph  of  tbe  de- 
fendant's demurrer  complaint  Is  made  tbst 
the  petition  sets  out  covenants,  conditions, 
and  agreements  wholly  different  from  any 
condition,  covenant,  or  agreement  contained 
in  tbe  deed,  and  it  is  insisted  tbat  sucb  col- 
lateral stipulations  and  Independent  agree- 
ments cannot  be  pleaded,  In  the  absence  of  an 
allegation  setting  up  fraud,  accident  or  mis- 
take, as  a  reason  why  these  agreements,  or 
covenants,  and  conditions  were  omitied-  1*6 
same  objection  Is  addressed  to  evidence  wbdeh 
was  admitted  upon  the  trial,  and  It  Is  also 
Insisted  that  without  this  testimony  tbe  ver- 
dict la  unsupported  by  the  evldenoa  lln- 


Digitized  by  Google 


G«.) 


BEIDGTVILLB  A  S.  S.  B.  CO.  T.  BAXTSB 


holster'B  deed  Is  attadbed  to  tbe  petlttom, 
and  speaks  for  ItseU.  Wo  bavo  already  at 
luded  to  some  of  Its  salient  provisions.  It  la 
stated  In  the  tonrtb  paiagrapb  of  the  peti- 
tion tlut  It  was  understood  that  the  vara- 
hoose  would  oonstltiite  a  regnlar  station  ot 
d<^t  of  the  dtfoidant  railroad  eompanj, 
for  tbe  reeeUit  and  deUTerj  of  frdigbt,  and 
the  same  statement  ax»pears  In  the  ^hth 
parasraxA ;  bat  It  la  erldent  that  this  etata- 
m&it  Is  made  In  explanation  of  the  nses  to 
which  tbe  warehouse  Bpedfled  in  the  deed 
conld  be  applied,  and  It  is  plainly  not  the  tn- 
trodnctlon  of  an  additional  eoraiant  The 
Btatemoit  Uiat  It  was  tindmtood  that  ibis 
warehouse  should  be  used  as  a  depot  might 
be  prored  by  paroL  That  the  wartiionse 
would  be  of  some  use  is  Inferable  from  the 
agreement  to  bnlld  it  It  wonld  be  f(»  tbe 
Jury  to  aay  whether  it  wonld  be  reasonaUe  to 
sappoae  that  a  railroad  company  would  agree 
to  baOd  a  warehonse  and  a  side  track  In  order 
to  boi^  aa  adjaomt  landholder,  at  which, 
bowevar,  it  iterer  Intended  to  vtujp  a  train 
or  to  xeealTo  any  freight.  The  grantee  ot 
the  deed  corcBianted  that  it  wonld  bnUd  a 
wardionae  and  a  aide  track  at  snch  a  point 
on  Plnholster*8  land  aa  be  nd^t  designate. 
Under  tbe  mie  that  covoianCs  are  to  be  cnt- 
strued  ao  aa  to  glre  effect  to  the  intentions 
of  the  parttea.  we  think  that  the  donnrrer 
to  Ibe  fourth  and  elgbtb  i»ragiaphs  was 
properiy  OTernded,  and  upon  the  proof  sub- 
mitted we  think  ttuB  Jury  were  authorized  to 
And  ftom  the  agreement  itaelf  that  It  was 
tibe  Intention  of  both  parties  that  trains 
■honld  st(9  sometlmec^  at  least,  and,  under 
some  cfrcnmstances,  at  the  proposed  ware- 
honsft  It  Is  bard  to  aee  how  there  would 
be  any  oihancem^t  in  tbe  value  of  Plnr 
holster's  proper^,  If  a  train  did  nothing  more 
than  pass  throng^  at  full  speed,  and  the 
warehouse  or  d^t  was  nev«  used. 

[I]  6.  There  Is  nothing  In  tbe  evidence  to 
antborlae  tbe  conduedon  that  a  compliance 
with  the  conditions  of  the  deed  executed  by 
Plnholster  would  affect  the  proper  dischai^e 
of  the  dutiea  of  the  public  service  corpora- 
tion, or  would  in  any  wise  injurloudy  af- 
fect the  public  interest  ao  as  to  render  the 
covenant  repugnant  to  sound  public  policy, 
nils  phase  of  the  case  Is  sufficiently  elabo- 
rated In  tbe  sixth  headnote. 

[7]  7.  The  question  which  baa  given  us 
the  most  concern  is  whetbn  tbe  damagea 
are  too  speculative  for  recovery  and  incapa- 
ble of  legal  estimation.  We  have  reached 
the  conclusion,  however,  that,  in  view  ot  the 
tathnony  in  the  case,  tbe  finding  of  tbe 
Jniy  was  extremely  moderate  In  amount,  and 
we  sre  not  prepared  to  hold  tbat  the  en- 
hancement of  real  estate  values,  due  to  the 
conveniences  supplied  by  proxlmlly  to  a  rail- 
road station,  is  not  capable  of  estimation 
from  data  whldi  will  enable  the  jnry  to 
award  partial  compensation  for  the  results 
of  a  breadi  of  such  a  covoiant  as  that  in- 
volved In  tbis  case;  Altex  aU,  every  eatlmate . 


<^  value  is  a  mere  matter  of  opinion,  and  this 
principle  Is  recognised  by  the  courts.  The  Ju- 
rorsconld  not  shut  tlu^  ^es  to  tbe  fact  that 
it  is  a  matter  of  universal  ocperlence  that  fa- 
cilities Cor  tranaportatltm  and  travel,  vrhere 
these  fhcUltiea  may  be  easily  enjoyed,  add  to 
the  value  of  nearby  x«oper^.  Tbe  increment 
ot  value  which  may  be  added  in  a  particular 
case  depends  upon  variant  drcumstanoes, 
and  must  be  determined  by  the  opinions  of 
those  who  are  conversant  with  tbe  surround- 
ings. But  it  cannot  be  said  thsl;  because 
there  is  not  an  analytical  computation  of  the 
different  elem^ts  upon  which  the  opinion  is 
based,  the  loss  was  not  sustained,  nor  that 
the  damages  claimed  are  purely  speculative. 
There  Is  testimony  in  tbe  present  cass  that 
a  compliance  with  tbe  corenant  would  have 
enhanced  Qie  value  of  the  adjacrat  land  of 
Flnbdlster  from  $1,300  to  |l,60a  A  wttnesa 
may  give  an  opinion  based  upon  facts  which 
he  details,  and  then  It  la  for  the  Jury  to  say 
whetlm  tbay  reach  tbe  same  oonduslon,  or 
whether  upon  tbe  facta  stated  tbe  opinion 
they  reach  differa  from  tbe  opinion  of  the 
witness.  There  was  testimony  that,  if  the 
aide  tra^  and  warehouae  had  been  imt  upon 
the  land  within  a  reasonable  time,  the  loca- 
tion would  have  been  a  good  shipping  point 
and  a  good  i^ace  for  a  gin  and  mercantile 
buslneBs.  From  these  facta,  as  well  as  from 
tbe  opinion  of  the  witnesses  aa  to  bow  much 
these  improvements  would  have  enhanced  the 
value  of  tbe  land,  the  Jury  bad  tbe  right  to 
determine^  in  their  opinion,  the  value  of  the 
probable  enhancement  Tbe  facts  of  this 
case  seem  to  bring  it  clearly  within  the  rule 
announced  In  Atlanta  &  West  Point  B.  Co. 
V.  Gamp,  130  Ga.  1,  60  S.  S.  177,  16  L.  B.  A. 
(N.  8.)  684^  124  Am.  St  B^  Iffl,  14  Ann. 
Oas.  489. 

[8]  8.  None  of  the  rulings  uptm  the  admis- 
sibility of  testimony  were  harmful  to  the  de- 
fendants. The  court  permitted  tbe  widow  of 
Plnholster  to  testify  as  to  a  conversation 
between  ha  husband  and  one  Emerson.  But 
It  was  shown  tbat  Emerson  waa  tbe  super- 
intendent of  the  Georito  Coast  &  Piedmont 
Ballroad  Company,  and  waa  at  the  time  en- 
gaged in  locating  stations  along  Its  llne^  and 
the  objection  to  tbe  effect  tbat  this  testi- 
mony tended  to  vary  the  terms  of  tbe  writ 
ten  contract  Is  untenable.  On  tbe  contrary, 
the  testtmony  as  to  the  alleged  conversation 
waa  to  the  ^ect  that  Emerson  admitted  that 
Pinbolster's  construction  of  tbe  contract  was 
correct,  and  that  be  had  agreed  that  If  the 
CO  feet  of  rl^t  of  way  was  not  enough  land 
upon  which  to  erect  a  warehouse,  be  would 
accept  the  necessary  additional  land  which 
Plnholster  tbm  and  there  offered  to  deed 
to  the  railroad  company  as  soon  as  they 
started  to  build  the  depot  Upon  the  point 
of  Pinbolster's  offer  to  give  the  land  there 
can  be  no  objection,  for  if  the  original  00 
feet  bad  been  too  small  to  contain  a  suita- 
ble depot  (in  addition  to  the  side  track),  tbe 
railroad  company  was  empowered  to  eon- 
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demn  aoagh  additional  land  adjoining 
to  enable  It  to  properly  peitorm  Its  duties 
to  the  pnbllt^  though,  according  to  the  wlt- 
nees,  Emerson  did  not  Iralse  any  objection 
whatever,  nor  did  he  object  to  the  condi- 
tion oonialned  In  the  ooraiant  In  the  deed. 
A  portion  of  the  testimony  may  be  objection- 
able upon  the  gronnd  that  the  sayings  of  the 
deceased  person  were  not  against  his  Inter^ 
est,  but  this  objection  did  not  reach  all  of 
the  testimony  whKA  the  dtfendant  vioTed  to 
ezdude,  and  therefore  the  court  did  not  err 
In  oTermllng  the  objection.  The  conrt  did 
not  err  in  admitting  the  deed  from  the  BeMa- 
Tllle  ft  Southeast^  Railroad  Oompany, 
which  was  executed  subseqnently  to  the  filing 
of  the  suit,  conveying  all  of  the  property  of 
this  railroad  company  to  the  Georgia  Coast 
ft  Piedmont  Railroad  Company.  There  was 
teetlnHmy  that  this  contract,  while  not  for- 
mally reduced  to  writing,  bad  been  operatlTe 
and  treated  as  binding  upon  the  parties 
themselves  since  March  1,  1906,  and  was 
thertfore  in  ect  prior  tx>  the  filing  at  the 
suit  The  conveyance  Itself  incited  that  It 
was  made  for  the  purpose  of  effecting  a  mer- 
ger or  consolidation  of  the  two  railroads,  In 
accordance  with  the  provisions  of  a  deed  of 
trust  executed  by  the  Georgia  Coast  ft  Pied- 
mont Railroad  Company  to  the  Morton  Trust 
Company,  trustee,  dated  March  1,  1900.  Be- 
fore the  introduction  in  evidence  of  the  deed, 
testimony  was  introduced  showing  that  the 
Georgia  Coast  &  Piedmont  Railroad  Com- 
pany was  In  possession  of  all  the  property 
of  the*  Reidsvllle  &  Southeastern  Railroad 
Company  and  In  complete  contr(A  and  man- 
agement thereof. 

[I]  9.  There  was  no  error  in  the  instruc- 
tions contained  in  the  charge  of  the  court 
There  are  numerous  complaints  of  error  In 
the  instructions  of  the  court  to  the  jury; 
but,  for  the  reasons  already  given  In  ruUng 
upon  the  demurrers,  we  think  that  none  of 
them  are  meritorious.  The  court  Instructed 
the  Jury  that  they  might  look  to  the  facts 
and  circumstances  of  the  case  and  see  wheth- 
er or  not  the  Georgia  Coast  &  Piedmont  Rail- 
road Company  had  entered  Into  a  contract  of 
merger  or  consolidation  at  the  time  the  suit 
was  filed;  that  the  contract  need  not  be 
placed  in  writing  at  all;  that,  if  the  contract 
waa.madeb  and  the  execution  merely  deferred 


to  a  (nture  dat^  If  the  mftoai  ti  tb»  paittea 
were  together  upon  (be  terms  of  the  agree- 
meat,  the  contract  was  made.  In  view  of  the 
evidence,  direct  and  circumstantial,  which 
tended  to  ahow  that  as  Ihr  back  aa  March  1. 
1906,  the  GeorgU  Coaat  ft  Piedmont  BaUroad 
Company  had  executed  a  mortgage  or  deed 
of  troBt  to  the  Morton  Tmat  Oonwany  upon 
the  railroad  of  the  Reidsvllle  ft  Southeaat- 
em  Railroad  Company  and  all  Its  other 
property,  the  jury  was  authmised  to  find 
that  at  least  aa  far  baA  as  lCaz«£h  1,  lAOO, 
and  prior  to  the  flllng  of  this  salt  there  was 
a  contract  of  mnger  or  consolidation  be- 
tween Oiese  two  railroads  which  was  tecos- 
nlzed  between  the  parties  themselves  as  valid 
and  binding,  while  it  might  not  have  boen 
^ectual  as  a  contract  in  competition  with 
the  rights  of  a  third  party. 

[II]  10.  There  was  evidence  for  the  plain- 
tiff which  sustained  every  allegation  in  the 
petition,  and  there  was  no  error  in  refusing 
a  new  trial  upon  the  ground  that  it  was  con- 
trary to  the  evldenoa  It  was  for  the  jury  to 
say  whether  the  spur  track  was  a  "side 
tra<^,"  as  that  term  is  ordinarily  understood. 
The  evidence  as  to  this  point  was  in  conflict. 
It  was  also  within  the  power  of  the  jury  to 
find  that  the  pladng  of  a  box  car  near  the 
spur  track,  after  the  commencement  of  tJtilB 
suit,  was  not  the  construction  of  a  warehouse 
within  the  meaning  of  the  covenant 

The  question  as  to  whether  the  condition 
In  the  deed  was  Impossible  of  performance 
was  fairly  submitted  by  the  court  It  was 
for  the  Jury  to  say  whether  the  warehouse 
which  was  In  the  cont^pladon  of  the  par- 
ties could  have  been  erected  upon  the  right  of 
way  60  feet  wide  by  building  the  main  line 
track  on  the  outer  edge  instead  of  In  the  cen- 
ter of  the  right  of  way.  Ordinarily  the  main 
track  of  a  railroad  Is  laid  within  the  center 
of  the  right  of  way;  but  we  see  no  reason 
why  it  is  indispensably  necessary  that  this 
should  be  done  In  every  case,  and,  even  If,  as 
suggested  by  the  witnesses  for  the  railroad, 
the  custom  of  pladug  the  main  line  track  in 
the  middle  of  the  right  of  way  is  universal, 
the  railroad  company  could  have  complied 
with  the  covenant  by  condemning  any  addi- 
tional land  necessary  for  the  construction  of 
the  warehouse. 

Judgm^t  affirmed. 
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BUBRISS  et  aL  t.  BROCK  at  aL 

(Siq>reiu  Oonrt  of  Bontb  Carolina.   Jnne  21, 

1913.) 

1.  ScHoou  AND  School  Dibtbzcts  d  97*) — 
Bonds— AtTTHOBiTT  to  Issoe. 

Act  Feb.  18,  1913  (28  St.  at  Larse.  p.  356). 
amending  Act  Jan.  6,  1895  (21  St  at  Large,  p. 
021),  by  enlarsing  the  Andenon  school  district, 
nod  antborixiDff  tiie  trustees  of  the  new  enlarged 
district  to  hold  an  election  on  the  gaestion  of 
issuing  bonds  without  requiring,  as  a  condition 
prece^nt  thereto,  a  petition  of  a  majority  of 
the  freeholders  of  the  district,  does  not  Titrate 
Const  art  2,  I  13,  provi^ng  that  in  anthoriz- 
ing  a  Bpedal  election  in  any  "incorporated  city 
or  town"  for  the  purpose  of  bonding  the  same, 
the  General  Assembly  shall  prescribe,  as  a  con- 
dition precedent  to  such  election,  a  petition  of 
a  majority  of  the  freeholders  of  said  city. 

TEd.  Note.— For  other  cases,  see  Schools  and 
School  Dlstrieta,  Gent  Dig.  f|  224-282 ;  Dec. 
Dig.  1  97.«] 

2.  Schools  ahd  School  Distriotb  (S  97*)— 

BONDB—ATrrHOBITT  TO  IBSUX. 

There  is  no  provision  in  the  Constitution 
rcqniTing  a  petition  of  fredioldezs  as  a  condi- 
tion precedent  to  an  election  on  the  question  of 
issuing  bonds  of  a  school  district 

[Ed.  Note.— For  other  cases,  see  Schools  and 
f^chool  Districts,  Cent  Dig.  {{  224-232;  Dec 
Dig,  i  »7.*1 

3.  Schools  akd  Sohool  Dibtbicts  (S  97*)— 

STATDT»  -IlPUBD  RBPUL— BOKD  ISSUB. 

Act  Feb.  19, 1913  (28  St  at  Large,  p.  366). 
contains  no  repealing  clause,  yet,  as  it  express- 
ly anthorises  the  trustees  of  the  Anderson 
school  district  to  hold  an  election  on  the  ques- 
tion of  issaing  bonds  without  requiring  a  peti- 
tion of  freeholders  as  a  condition  precedent 
thereto,  impliedly  repeals  Civ.  Code  1912,  S 
1743,  reqairinc  a  written  petition  of  at  least 
one-third  of  the  resident  electors  and  a  like 
proportion  of  the  resident  freeholders  as  a  con- 
dition precedent  Jto  such  election,  since  they  re- 
late to  the  same  subject-matter  and  are  Incon- 
sistent 

lEi.  Note.— For  other  cases,  see  Schools  and 
Sdiool  Distrieta,  Cent  Dig.  H  224-282;  Dec. 
Dig.  I  97.*] 

4.  Schools  ahb  Sohool  DuntKm  (jk  41*)— 

ALTEKATXOn  AND  CrEATXOH  OV  MxW  DIS- 
TKI0T8. 

Since  Act  Feb.  19.  1913  (28  St  at  Large, 

LSStO.  amending  Act  Jan;  6.  1896  (21  St.  at 
rge,  p.  921),  enlai^ng  the  Anderson  school 
district  provides,  impliedly  at  least,  that  the 
enlarged  district  shall  bear  its  just  proportion 
of  any  tax  for  the  liquidation  of  bonds  of  the 
old  district,  it  does  not  violate  Const  art  11, 

L5,  providing  that  when  a  new  school  district 
created,  including  cities  or  towns  already 
embraced  in  special  school  districts,  in  which 
bnildings,  etc.  have  been  erected  by  toe  issuance 
of  bonds,  the  new  school  district  shall  bear  its 
just  proportion  of  any  tax  levied  to  liquidate 
nich  bond. 

[Ed.  Note.— For  other  cases.  s«e  Schools  and 
School  Dlatricti,  Cent  Dig.  M  71-80;  Dec. 
Dig.  I  41.*] 

Bb  STATinxs  (J  90*)— Special  Aotb— Inoob- 

FOKATina  School  Djstbiot. 

Act  Feb.  19, 1918  (28  St.  at  Large,  p.  365), 
amending  Act  Jan.  6,  1896  (21  St  at  lATge,  p. 
921>,  creatine  the  Anderson  school  district  by 
extending  its  ooundaries,  does  not  violate  Const, 
art  3.  S  34,  subd.  6,  prohibiting  the  incorporat- 
ing of  school  districts  by  special  law  as  anch 
law  doM  not  Incorporate  a  district  hut  only 
amen^  a  prerloos  statute  of  incorporation. 

[Ed.  Note.— For  oilier  auee,  see  Statutes, 
Cent  Dig.  SI  9S-100;  Dec  Dig.  |  90.*] 


6.  Statutes  (|  76*)  — Spbcial  I«awb— Ap- 

PUCABILITT  OF  OEIfEBAL  LaW. 

Const,  art  3, 1  34.  subd.  11.  Moviding  that 
DO  special  law  shall  be  enacted  where  a  general 
law  could  be  made  to  apply,  does  not  render  in- 
valid an  act  enlarging  a  school  district  and  an- 
thorizing  the  trustees  to  hold  an  election  on  the 
question  of  issaing  bonds. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  U  77^^781^:  Dec.  Dig.  |  76.*] 

7.  Statdtbs  (I  107*)— Subjects  and  Titlb 

or  Acts— Acts  Rblahno  to  mobx  than  one 

Subject. 

Act  Feb.  19,  1913  (28  St  4t  Large,  p.  366). 
entitled  "An  act  to  amend  an  act  to  establish 
the  Anderson  school  district  to  authorize  the 
establishment  of  free  graded  schools  therein, 
and  to  provide  the  means  for  the  equipment  and 
efficient  management  of  the  same,  approved 
January  6,  A.  D.  1895,  so  as  to  enlarge  tiie 
said  district  and  authorize  the  trustees  to  is- 
sue bonds,  and  to  provide  the  means  for  the 
equii^ment  and  efficient  management  of  the  new 
district  as  amended,"  does  not  violate  Const 
art  8,  S  17,  requiring  that  every  act  sliall  re- 
late to  but  one  nibject;  which  aluU  be  express- 
ed in  the  title 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  iS  121-134 ;  Dec.  Dig.  {  107.*] 

8.  CONFtTITVTIONAL  LAW  (|  68*) — LEGISLA- 
TIVE POWEB— DEUEGATIOH. 

Act  Feb.  19,  1913  (28  St.  at  Large,  p.  355), 
amending  Act  Jan.  6^  1896  (21  St  at  Large,  p. 
921),  enlarging  the  Anderson  school  district  and 
autnoriatng  the'  trustees  of  the  enlarged  district 
to  hold  an  election  on  the  question  of  Issuing 
$100,000  of  bonds;  and  providing  that,  if  the 
voters  should  refuse  to  authorize  the  bonds,  the 
trustees  may  suspend  this  amendment  and  cat^ 
ry  on  school  according  to  the  original  tuet  until 
such  time  as  the  voters  shall  authorize  the 
bonds,  does  not  confer  legislative  power  upon 
the  trustees,  since  the  Legislature  itself  pre- 
scribed the  contingency  upon  the  happening  ol 
whidi  the  amendment  should  be  ansi^ided. 

[Ed.  Note.— For  other  cases,  see  Con8tituti<a- 
al  Law,  Cent  Dig.  SI  108-114;  Dec  Dig.  % 
63.*] 

9.  Schools  and  School  Distbiots  (|  97*)— 
Bond  Issue  —  Conduct  or  BLSonons  — 
Polling  Places— Nuhbeb. 

No  law,  constitutional  or  statatory,  re- 
quires more  than  one  voting  place  for  an  elec- 
tion such  as  is  provided  by  Act  Feb.  19,  1913 
(28  St.  at  Large,  p.  365),  authorizing  the  trus- 
tees of  a  school  district  to  hold  an  election  on 
the  qnestion  of  issaing  bonds. 

[Ed.  Note.— For  other  cases,  see  Scfioola  and 
School  Districts,  Cent  Dig.  H  224-232;  Dec. 
Dig.  I  97.*] 

Action  by  O.  O.  Borriss  snd  oth^  to  re- 
strain J.  A.  Brock  and  others,  trustees  of  the 
Anderson  SdhooT  District,  from  iffm^pg  bonds. 
Petition  dismissed. 

Weaton  &  Aycock,  of  Columbia,  for  peti- 
tioners. Atty.  Qen.  Feeplra  and  J.  F.  I^on, 
of  Colnmbla,  tor  refl^ndents. 

HTDRICK,  J.  By  an  act  of  the  Legisla- 
ture approved  January  6, 1896  (21  Stat  921), 
the  territory  embraced  within  the  corporate 
limits  of  the  dty  of  Anderson  was  created  a 
separate  school  district,  and  the  city  was 
authorized  to  issue,  and  did  issue,  $20,000 
bonds,  which  were  designated  as  school 
bonds,  the  proceeds  of  which  were  used  to 
purchase  lands  and  erect  school  boildlngB 
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thereon.  In  1902  these  bonds  were  refunded. 
In  1903  the  city  Issued  115,000  more  of  school 
bonds,  the  proceeds  of  which  were  used  to 
purchase  lands  and  erect  buildings  thereon 
for  school  purposes.  In  1013  the  Legislature 
passed  an  act  (28  Stat  356)  entitled  "An  act 
to  amend  an  net  to  atablith  tM  Anderton 
school  dittrict,  to  authorize  the  e»taWt\ment 
of  free  graded  tohooU  (herein,  and  to  provide 
the  meant  for  the  eguipment  and  efficient 
management  of  the  sam^  approved  Jannai? 
S,  A.  D.  1895,  A>  as  to  enlarge  the  said  dis- 
trict and  anttaorlze  the  trustees  to  Issue 
bonds  and  to  provide  the  means  for  the  equip- 
ment and  the  efficient  management  of  the 
new  district  as  amended."  The  Italicized 
portion  of  the  title  above  quoted  Is  the  title 
of  the  act  of  1895.  The  act  of  1913  enlarges 
the  old  school  district  of  the  dty  of  Anderson 
b7  annexing  certain  adjacent  territory  lying 
within  the  boundaries  therdn  designated, 
and,  so  enlarged,  the  school  district  extends 
beyond  the  corporate  limits  of  the  city. 
Among  other  things,  the  act  authorizes  the 
board  of  tmstees  of  Oie  new  school  district 
to  submit  to  the  qualified  voters  residing 
therein  the  question  of  issuing  $100,000  of 
bondsj  and  provides  that  $35,000  of  the  bonds 
BO  Issued  shall  be  exchanged  for,  or  used  to 
pay,  the  $36,000  of  school  bonds  issued  by 
the  dty  ol)  Anderson,  and  the  balance  for  the 
purpose  of  Improving  the  present  school  prop- 
erty, acquiring  additional  property,  and 
erecting  buildings  for  school  purposes.  The 
title  to  all  the  property  procured  by  the  pro- 
ceeds of  the  $86,000  of  school  bonds  issued  by 
the  city  of  Anderson  is  in  the  trustees,  who 
were  oontinned  In  office  by  the  act  of  1913 
and  made  trustees  of  the  new  school  dis- 
trict; and  nnder  that  act  all  the  property 
of  the  old  school  district  becomes  the  prop- 
erty of  the  new  school  district  No  part  of 
the  territory  annexed  to  the  old  school  dis- 
trict was  under  any  bond  debt  for  school 
purposes;  nor  was  there  any  school  prop- 
erty therein,  so  that  the  new  district  acquir- 
ed no  school  property  from  the  annexed  terri- 
tory. 

At  the  dectlon  ordered  by  the  trustee 
only  one  box  was  provided,  which  was  at  the 
courthouse,  in  the  city  of  Anderson,  where 
all  tbe  voters  of  the  district  had  to  vote. 
The  election  resulted  In  favor  of  issuing  the 
bonds,  and,  the  trustees  having  advertised 
for  bids  for  so  much  of  them  as  are  to  be 
sold,  this  action  was  brought  to  enjoin  the  is- 
suing thereof. 

[1]  Thq  first  objection  made  is  that. the  act 
of  1913  violates  section  13  of  article  2  of 
the  Constitution  in  authorizing  the  trustees 
to  hold  an  election  on  the  question  of  issuing 
bonds  without  requiring,  as  a  condition  pre- 
cedent of  such  election,  a  petition  of  a  ma- 
jority of  the  freeholders  of  the  district  The 
section  in  question  reads:  "In  authorizing  a 
qwdal  election  in  any  Incorporated  city  or 
town  In  this  state  for  purpose  of  bonding 
the  same*  tlie  General  Assembly  i  shall  de- 


scribe as  a  condition  precedent  to  the  holding 
of  said  election  a  petition  from  a  majority 
of  the  freeholders  of  said  dty  or  town  as 
shown  by  its  tax  hooks,  and  at  such  elections 
all  electors  of  snch  city  or  town  who  are 
duly  qnallfied  for  voting  under  section  12 
of  this  article,  and  who  have  paid  all  taxes, 
state,  county  and  munldpal,  for  the  previona 
year,  shall  be  allowed  to  vote ;  and  the  vote 
of  a  majority  of  those  voting  in  said  ele<^on 
shall  be  necessary  to  authorize  tlie  Issue  of 
said  bonds."  Even  a  casual  reading  of  this 
section  shows  that  It  la  not  applicable  to  the 
election;  authorized  by  the  act  which  was  not 
in  any  incorporated  city  or  town,  in  the  sense 
in  which  those  words  are  used  in  the  Con- 
stitution, nor  for  the  purpose  of  bonding  the 
same.  But  it  was  in  a  special  school  district 
which  was  not  even  coterminous  with  the 
city,  though  it  would  hare  made  no  differ- 
ence if  It  had  been,  because  the  purpose  of 
the  election  was  the  bonding  of  the  school 
district  and  not  the  city.  The  Constitatlon 
(section  5,  art  10)  contemplates  the  issuing 
of  bonds  by  different  political  divisions  or 
municipal  corporations  extending  over  the 
same  territory  or  parts  thereof. 

[2]  niere  la  no  provision  In  the  Constitu- 
tion which  requires  a  petition  of  freeholders 
as  a  condition  precedent  to  an  election  on 
the  question  of  issuing  bonds  of  a  school  dis- 
trict as  that  above  quoted  with  regard  to 
issuing  dty  or  town  bonds. 

[11  Section  1743  of  the  ClvU  Code  of  1912 
requires  a  written  petition  of  at  least  one- 
third  of  the  resident  electors  and  a  like  pro- 
portion of  the  resident  freeholders  of  the  dis- 
trict as  a  condition  precedent  of  such  an 
dectlon.  But  the  act  of  1913,  being  of  later 
date,  though  It  contains  no  repealing  dause. 
yet  as  it  deals  with  the  same  subject  In  so 
far  as  it  affects  the  election  in  question,  and 
it  expressly  authorizes  the  trustees  to  hold 
the  election  and  does  not  require  such  a^  peti- 
tion, necessarily  has  the  effect  of  repealing 
so  much  of  section  1743  as  Is  Inconsistent 
with  its  own  provislomL 

[4]  The  petitioners'  next  contention  Is  that 
the  act  of  1913  violates  section  6  of  article 
llof  the  Constltutlou,  which  provides:  "That 
when  any  school  district  laid  out  under  tttls 
section  shall  embrace  dties  or  towns  already 
embraced  into  special  school  districts  in 
which  graded  school  buildings  have  been 
erected  by  the  issue  of  bonds,  or  by  special 
taxation,  or  by  donation,  all  the  territory  In- 
cluded In  said  school  district  shall  bear  Its 
Just  proportion  of  any  tax  that  may  be  levied 
to  liquidate  eacb  bonds  or  support  the  public 
schools  therein."  The  apedfic  objection 
urged  is  that  the  act  falls  to  provide  that  all 
territory  indnded  In  the  new  district  shall 
bear  Ite  Just  proportion  of  any  tax  that  may 
be  levied  to  Uquidate  the  $35,000  of  bonds  is- 
sued by  the  dty  of  Anderson.  The  act  does 
provide,  impliedly  at  least  that  all  the  terri- 
tory in  the  new  district^  shall  bear  its  Just 
proportion  of  such  a  tax,  for  It  provides  that 
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tlie  tax  for  that  purpose  shall  be  levied  upon 
all  the  property  of  the  district  as  assessed 
for  taxation  for  all  other  purposes.  It  Is 
suggested,  however,  that  the  newly  annexed 
territory  should  pay  a  greater  proportion  of 
the  $35,000  than  the  old,  and  this  because 
the  old  territory  already  owned  the  property 
acquired  by  the  use  of  the  proceeds  of  those 
bonds,  while  the  new  territory  owned  no 
property  at  alL  But  It  must  be  remembered 
that  the  bonds  have  not  been  paid,  and  that 
they  are  presumed  to  represent  the  value  of 
the  property.  There  Is  nothing  to  show  that 
it  has  Increased  or  decreased  In  value  since 
It  was  purchased.  Therefore,  as  to  that 
property,  the  two  sections  of  the  new  district 
stand  on  the  same  footing  as  if  the  proper^ 
had  Just  been  pur<Aased.  While  the  old  terri- 
tory has  been  taxed  to  pay  the  interest  on  the 
bonds  since  they  were  issued,  the  citizens 
thereof  have  had  the  use  of  the  property  as 
compensation  therefor.  Moreover,  in  the  ab- 
aeaee  of  any  showing  to  the  contrary,  the 
coart  will  presume  that  the  Legislature  con- 
sidered that  matter  and  obeyed  tlie  mandate 
of  the  ConatltDtlon  and  imposed  upon  each 
section  of  the  new  district  Its  Just  proportion 
ot  such  tax. 

[I.  I]  next  contention  is  that  the  act 
Tlolatefl  subdivisions  6  and  U  of  section  84 
ot  article  3  of  the  Gonstltntlon.  That  sec- 
tion prohibits  local  or  spedal  leglslati<m  on 
certain  subjects.  Snbdivlslon  6  prohibits  any 
local  or  special  law  "to  Incorporate  sdiool 
districts,"  and  subdivision  11  provides  that, 
'*wbere  a  general  law  can  be  made  applicable^ 
no  qtedal  law  shall  he  enacted."  These  ob- 
jections are  met  and  answered  by  the  ded- 
Bbma  of  this  court  In  State  v.  McCaw,  77 
S.  a  8S1,  S8  S.  EL  145,  and  State  ▼.  Brock, 
86  8.  a  SS7.  44  S.  BL  931. 

HI  The  objection  titut  the  act  relates  to 
more  than  one  subject  and  that  the  sabject 
Uierettf  Is  not  ^pressed  in  the  title,  contrary 
to  tibe  proTlrion  of  section  17  of  article  8  of 
the  Constitution,  Is  also  untenable,  as  will 
clearly  appear  from  a  consideration  of  the 
title  and  the  provisions  of  the  act  This  pro- 
vision of  the  Constltatlon  requiring  tliat 
every  act  shall  relate  to  bat  one  subject, 
whlclk  shall  be  expressed  In  the  title,  has 
been  so  fully  and  so  frequently  expouuded 
and  applied  that  It  would  be  useless  to  at- 
tempt to  add  anything  upon  that  subject. 
See  Dove  v.  Klrkland,  92  S.  C.  313.  323,  75  3. 
R  603,  and  cases  cited. 

[8]  The  last  objection  to  the  act  upon  con- 
stitutional grounds  Is  because  It  confers  upon 
the  board  of  trustees  power  to  suspend  the 
operation  thereof,  If  the  result  of  the  elec- 
tion should  be  against  issuing  the  bonds, 
thereby,  as  It  Is  alleged,  conferring  upon  the 
trustees  legislative  power.  The  lauguage  re- 
lied upon  to  sustain  this  objection  Is  as  fol- 
lows: "As  it  will  be  impracticable  to  carry 
out  the  amendmokt  ber^  jnovlded  for  If 


the  voters  of  said  district  should  refuse  to 
authorize  the  Issuing  of  bonds  herein  pro- 
vided and  for  the  special  school  tax,  the 
trustees  are  hereby  authorized  to  suspend 
this  amendment  and  to  carry  on  schools  ac- 
cording to  the  provisions  of  the  original  act 
until  such  time  as  the  quallBed  voters  shall 
authorize  said  bonds  issued  and  said  special 
tax  levy,  at  which  time  the  said  board  of 
trustees  shall  operate  under  this  amend- 
ment." As  the  contingency  upon  which  the 
trustees  were  authorized  to  suspend  the  act 
did  not  and  cannot  arise,  since  the  voters 
did  authorize  the  issue  of  t>onds,  it  would 
seem  that  the  question  raised  by  this  objec- 
tion has  become  academic.  But,  properly 
construed,  the  act  does  not  confer  legislative 
power  upon  the  trustees,  I>ecause  the  Le^s- 
lature  Itself  prescribed  the  contingency,  upon 
the  happening  of  which  the  amendment 
should  be  suspended.  No  discretion  to  sus- 
pend the  amendment  was  vested  In  the  tms* 
tees.  The  language  above  quoted  was  Int^id- 
ed  merely  as  a  direction  to  them  as  to  the 
course  which  tiiey  afaould  pursue  on  the  hai>- 
penlng  ot  the  contingent^  named. 

[I]  It  was  properly  omceded  that  tbwe  Is 
notUng  In  the  tact  that  only  one  voting  place 
was  provided  tor  holding  the  ejection.  We 
know  ot  no  law,  constitutional  or  statutory, 
and  none  has  been  dted,  which  required  more 
than  one  voting  i^ce.  Indeed,  Qie  act  of 
1885,  of  whldi  the  act  ot  1913  was  only  an 
amendment,  required  that  the  elections  there- 
in provided  for  should  be  held  at  the  court 
house  in  the  dty  of  Anderson.  It  was  sag- 
gested  that  separate  voting  places  should 
have  be«i  provided  fbr  those  residing  in  the 
new  territory  and  thoee  resldii^  in  the  old, 
and  that  a  msjorily  ot  each  section  should 
have  hem  required.  It  Is  sufBcient  to  say 
that  the  L^islature  did  not  so  require,  and 
we  see  no  good  reason  wliy  it  should  have 
done  so. 

The  petition  is  dismissed. 

GARY,  C.  and  WATIS  and  FRASBR, 
JJ.,  cracox. 


EDWARDS  et  al  v.  TOWN  OF  GUYTON 
et  aL 

(Sapreme  Court  of  Georgia.    Aug.  14,  1813.) 

(8]/UahiU  &v  the  Court.) 
1.  HnnoiPJU.  Gobpobatioks  (|  917*)— Issn- 
ANCE  of  Bonds— Injunction. 

Where  a  Jud^e  of  the  superior  court  haa 
rendered  judgment  confirming  and  validating 
the  IssuaDce  of  bonds  by  a  munidpality.  under 
the  provisions  of  CivU  Code  1910,  H  445,  447, 
and  no  bill  of  exceptions  asdndng  error  upon 
such  judgment  Is  filed  within  20  days  from  the 
date  thereof,  for  the  purpose  of  carrying  the 
queations  raised  In  the  proceedings  to  validate 
the  bonds  to  the  Supreme  Court,  then,  under 
the  providons  of  section  448  of  the  CivU  Code, 
"the  judgment  of  the  superior  court,  so  con- 
forming and  validating  the  issuance  of  the 
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bonds,  Shan  be  forever  condarive  aiton  the 
validity  of  the  bonds  against  tbe  *  *  *  mu- 
nidpafity,  *  •  •  and  the  Talldity  of  the 
bonds  shall  never  be  called  into  question  in  any 
court  in  tiiia  state."  Conaeqaently,  after  the 
validation  of  certain  manidpal  bonds,  as  redt- 
ed  above,  no  writ  of  error  to  the  Jadgment  val- 
idating the  same  having  been  sued  oat  within 
the  time  prescribed  by  law,  it  was  not  error 
for  tha  court  below  to  refuse  to  enjoin  the  is- 
anance  of  safd  bonds  at  the  suit  of  certain  tax- 
payer of  the  town  isening  tbe  bonds,  upon 
the  ground  that  the  town  was  not  authorized 
"to  establish  a  system  of  waterworks  in  the 
town,  nor  a  system  of  electric  lights  In  the 
town^';  the  construction  and  instaJl&tion  of 
the  system  of  waterworks  and  electric  lights 
in  the  town  being  the  objects  to  which  the  pro- 
ceeds of  the  bonds  were  to  be  applied.  Bpping 
V.  City  of  Columbus,  117  Ga.  263,  43  S.  E.  803; 
Holton  V.  City  -of  CamiUa,  134  Ga.  S60,  68  S. 
B.  472.  31  L.  B.  A.  (N.  S.)  116,  20  Ann.  Gas. 
199;  Baker  v.  aty  of  Carteraville,  127  Ga. 
221,  ^  -S.  E.  249.  Whether  tbe  ground  set 
fortti  in  tbe  petition  for  injunction,  that  "the 
levy  of  a  tax  to  pay  the  interest  and  prindpal 
of  the  bonds  will  require  the  levy  of  a  tax  in 
excess  of  tbe  rate  of  one-fourth  of  1  per  cent., 
the  limit  of  the  taxing  power  of  the  mnnlcipal- 
Ity  as  fixed  by  its  charter,"  would  be  a  good 
ground  for  injunction,  is  not  dedded,  as  the 
evidence  ^  not  require  a  finding  that  a  lavy 
of  a  tax  snffldent  to  pay  the  interest  and  prin- 
dpal of  the  bonds  wonld  exceed  die  charter 
limit 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
Corporntions,  Cent  Dig.  S&  1918-1918,  1941; 
Dec.  Dig.  I  917.»1 

2.  APPEAI.  AND  EBBOB  (|  170*)— GOIfSTIT0- 
TIONAI.  QtTBSTIONS— PBESBKTATION  BELOW. 
QnestioDS  as  to  the  constitutionality  of  the 
Code  sections  dted,  relative  to  the  validation 
of  bonds  issued  by  a  munidpality,  which  were 
not  raised  at  the  bearing  of  the  petition  for  in- 
jnnction,  and  apon  whidi  no  ruling  was  Invok- 
ed in  the  court  below,  will  not  be  considered 
In  this  court 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  10S5-10t^  1009,  UOO; 
Dec.  big.  i  170.'] 

Error  firom  SnperloF  Gonrt,  Bfllngbam 
OooDly;  W.  W.  Staeppard,  Jnd^ 

Action  b7  H.  Edwards  and  oth«8  against 
the  Town  of  Oujrton  and  others.  Judgment 
jCor  defendants,  and  plalntifFs  biing  error. 
Affimed. 

Geo.  H.  itlchter,  of  Savannah,  for  plain- 
tifTs  In  error.  C  T.  Guyton,  of  Guyton,  for 
defendants  In  error. 

BBCK,  J.  Judgment  affirmed.  All  tbe 
Justices  concur. 


OOWART  et  al  t.  SINGI/ETART. 
(Supreme  Court  of  Georgia.    July  21,  1913.) 

(SyUabus  bp  the  Court.) 
1.  Bftebbitce  (%  101*>— Appeai.  and  Bbbob  (8 
1071*)— Habhlbbs  Ebbob— Honon  itn  Rs- 
Rbfebkkce, 

While  the  report  of  the  auditor  was  not  as 
full  or  explicit  as  it  might  have  been,  under  the 
facts  of  the  case,  there  was  no  reversible  error 
in  overruling  a  motion  for  a  re-reference, 
(a)  The  recovery  of  the  amount  of  an  open 


account  was  waived;  and  If  there  was  a  lack 
of  specification  as  to  its  items,  this  will  not  re- 
quire a  reversal. 

I£kL  Note. — ^EV>r  other  eaaea,  see  Beference, 
dent  Dig.  H  leO-lSO:  Dec.  Dig.  I  101;*  Ap- 
peal and^fenor.  Cent  Dig.  H  ^3^-4280;  Dee. 
Kg.  S  lOTl.*] 

2.  Bbtebenob  (I  99*)— M OTiOH  fob  Rb-Bv- 

EBBNCB. 

The  action  -was  equitable  in  character,  the 
evidence  waa  sufficient  to  authorise  the  finding 
of  the  auditor  in  favor  of  the  plalntlft,  and  the 
ruling  of  the  presiding  judge  m  oveRullng  the 
exceptions  thereto  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Reference^ 
Cent  Dig.  g{  167-168:  Dec.  Dig.  |  W.*] 

8.  Vbndoe  akd  Puechabbe  (|  89*)— Cohtbact 
— Validitt — Right  to  RsPimcHASB. 

It  is  legally  possible  for  one  person  to  sell 
land  to  another  at  an  agreed  price,  and  at  tbe 
same  time  to  secure  the  right  to  repurchase  It; 
and  if  actually  made  m  good  faith,  such  a  trans- 
action is  enforceable. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S  0 ;  Dec.  Dig.  S  S9.*] 

4.  Fbauds,  Statotb  of  (I  18*)— Peomise  to 
Answee  foe  Anotheb's  Debt— Aogeptancb 
or  Deed. 

The  obligee  in  a  bond  tor  title  made  a  war- 
ranty deed  to  another.  In  the  deed  it  was  pro- 
vided that  the  grantee  bound  himself  to  see  that 
the  obligations  of  his  grantor  under  the  bond 
should  be  comt^ed  with,  and  the  grantee  took 
possession  and  rented  to  the  grantor.  Helit 
that  this  provision  bound  the  grantee  to  pay  the 
purchase  money,  and  It  was  not  obnonoos  to 
tbe  statute  of  frauds. 

(a)  Whether  the  transaction  In  the  present 
case  was  in  fact  a  sale  with  an  option  to  re- 
purchase, or  a  method  of  securing  an  indebted- 
ness, and  whether  there  was  fraud,  or  usury,  or 
what  was  the  actual  consideration,  were  ques- 
tions dependent  noon  the  evidence:  and  the 
auditor  having  reported  In  favor  of  the  taker 
of  the  deed  attacked  on  such  grounds,  and  the 
presiding  judge  having  overruled  exceptioiu  to 
his  report,  and  such  finding  and  ruling  being  au- 
thorised by  the  law  and  evidence,  this  conrt  will 
not  interfere. 

[Ed.  Note.— For  other  eases,  see  E^nds,  Ste- 
nts of,  Cent  IHg.  H  27-31;  Dee.  Dig.  |18.«] 

R.  Vendob  ahd  Pubchasbb  (H  95,  2HL  216*) 
—Estoppel  (|  88*)— AHSieNMENTs  (§1  8,  58*) 

— Fobfeitube— Bond  fob  Titza— Rbstbxc- 

noNS  ON  Alienation. 

Where  a  bond  for  title  stipulated  that  it 
was  not  transferable,  and  tbe  obligee,  before 
paying  any  of  the  notes  given  for  the  purchase 
money,  executed  a  warranty  deed  to  a  third 
person,  in  which  there  was  a  provision  binding 
the  grantee  to  pay  the  purchase-money  debt  of 
tbe  grantor,  and  tbe  grantor  became  the  ten- 
ant of  the  grantee,  and  where  the  grantee  paid 
to  the  obligor  in  the  bond  more  than  half  of  the 
purchase-money  notes  as  they  became  due,  if 
thereafter  the  maker  of  the  bond,  with  the  con- 
sent of  the  obligee  therein,  accepted  from  an- 
other the  unpaid  balance  of  the  purchase  mon- 
ey before  it  fell  due,  and  executed  to  such  per- 
son a  fee-simple  conveyance,  he  taking  with  no- 
tice of  the  rights  of  the  grantee  from  the  ob- 
ligee in  'the  bond,  and  thereafter  conveying  to 
such  obligee  a  life  estate  in  one-half  of  the  land, 
under  such  drcumstances  the  grantee  from  tbe 
obligee  in  the  bond  could,  in  a  proper  equitable 
action,  obtain  a  decree  andnst  the  person  so 
taking  a  deed  from  the  obligor  in  the  bond,  re- 
quiring such  person  to  make  a  deed  to  the  plain- 
tiff: upon  payment  of  tbe  amount  paid  out  hj 
Such  defendant  less  proper  credits  for  mesne 
profits,  and  a  decree  against  such  person  and 
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the  obligee  In  the  bond,  cancdlng  the  deed  to 
the  latter  and  recoTering  the  property* 

(a)  No  qaestion  of  whether  tender  waa  nec- 
essary arises  under  the  pleadings  and  evidence. 

(b)  The  obligor  in  the  bond  having  died,  no 
representative  of  the  estate  was  made  a  part7i 
and  the  action  proceeded  against  tiie  grantee 
from  such  obligor  and  the  ooUgea  in  (be  bond. 
The  defense  waa  not  an  admlntrtrator  of 
such  obligor,  but  hj  the  obUgee  and  thepenon 
taking  a  conTeyance  from  the  obligor,  wiui  no- 
tice. 

FEd.  Note.— For  other  cases,  see  Vendor  and 
Porchascr^Cent  Dig.  «  158-160,  436,  442-452; 
Dec  Dig.  II  95,  214,  215  Estoppel.  Cent.  Dig. 
If  99-lOT:  Dec.  Dig.  1  38  Aasignments, 
Cent  Dlff.  H  B.  121-123;  Dee.  Dig.  ||  8.  Sa*] 
Hin.  X,  dlHenting^ 

Error  from  Snperlor  CSourt,  Early  Gonntr; 
W.  C  WorrUl,  Jn^. 

Action  by  A.  J.  Slngletary  against  Caroline 
Cowart  and  otbm.  Judgment  fw  i^lntiff. 
and  defendants  bring  error.  Afilimed. 

On  Janoary  27. 190T,  A.  J.  Slngletary  filed 
tala  eqnltable  petition  against  B.  S.  Grimsley, 
H.  H.  Orimdey,  CaroUne  Cowaft,  and  Mrs.  B. 
B.  Bolmes.  It  does  not  appear  that  Mrs. 
Holmes  was  sOTved,  or  that  her  'administra- 
tor waa  made  a  party  after  her  death.  The  pe- 
tition alleged  In  substance  as  follows:  On  De- 
cember 24.  1902.  Mrs.  Holmes  bargained  to 
Caroline  Cowart  a  certain  described  lot  of 
land.  The  pnrcliase  price  was  fixed  at  $1,260, 
represented  by  23  notes  of  9C0  each,  and  one 
note  for  $100,  falling  due,  respectlyely,  on  the 
1st  days  of  September,  October,  MovemS^r, 
and  December,  In  each  snccesslve  year  there- 
after ;  the  last  note  t>elng  dne  on  Decnnber  1, 
1908.  Mrs.  Holmes  gave  to  Caroline  a  bond 
for  title  In  accordance  with  these  terms.  On 
January  12,  1903,  Caroline  Cowart  r^resent- 
ed  to  the  plaintiff  that  she  was  nnable  to  com- 
ply with  her  agreement  to  pay  the  notes  as 
they  t>ecame  due,  and  offered  to  convey  to  him 
the  land  if  he  would  pay  the  notes  as  they 
matured.  She  accordingly  executed  to  him  a 
warranty  deed  for  the  land,  In  which  was 
contained  a  recital  that  he  bound  himself 
to  see  that  her  obligations  to  Mrs.  Holmes 
should  be  complied  with.  He  accordingly 
paid  to  Mrs.  Holmes  the  notes  as  they  ma- 
tured, and  at  the  date  of  the  filing  of  the 
petition  he  had  paid  to  her  15  of  the  notes, 
amonntlng  to  f750,  besides  interest.  Caro- 
line Cowart,  after  the  execution  of  her  deed 
to  the  plaintiff,  leased  the  land  from  him, 
and  remained  In  possession  thereof  as  bis 
tenant;  but  the  term  of  her  tenancy  has  ex- 
pired. On  November  6,  1906,  she  and  S.  S. 
Grlmsley,  for  the  purpose  of  defrauding  him 
and  defeating  his  rights,  and  with  full  tmowl- 
edge  of  them,  had  Mrs.  Holmes  to  execute  to 
Grimsley  a  warranty  deed  to  the  land.  (H. 
H.  Grlmsley,  though  made  a  party,  appeared 
in  the  progress  of  the  case  to  have  no  Inter- 
est in  the  matter.)  R.  8.  Grimsley  paid  to 
Mrs.  Holmes  the  balance  due  on  the  land,  and 
all  the  purchase-money  notes  were  surren- 


dered to  him,  except  those  which  the  plain- 
tiff had  previously  taken  np.  Grimsley  made 
a  deed  conTeylng  a  life  estate  In  one-half 
of  the  land  to  Caroline  Cowart  It  is  the 
purpose  and  Int^tlon  of  Grlmal^  to  take 
poBBeaaton  of  the  land,  and  of  Caroline  Cow- 
wart  to  mrroider  It  to  him.  The  plaintiff 
has  always  been  ready,  willing,  and  able  to 
comply  with  his  contract  and  pay  the  bal- 
ance of  the  pundtase-money  due  as  it  ma- 
tured, and  be  offers  to  do  so.  He  prays  that 
Grimsley  be  oijolned  from  takli^  possession 
of  the  land;  that  Caroline  Cowart  be  join- 
ed from  snrrendralng  It  to  talm;  that  she  be 
ousted  fnnn  possession;  that  bis  11a  for  rent 
be  established ;  that  Orlmdey  be  reanlred  to 
accept  so  much  of  the  pnrdiaw  price  of  the 
land  as  has  fiiUoa  dne  by  the  terms  of  tbB 
notes,  and  be  required  to  ddlver  to  the  plain- 
tiff the  notes  for  such  amount  h«ld  by  Grims- 
ley, and  to  acc^t  tlie  paymoit  of  ttie  t»- 
malning  notes  as  thiesy  matore;  that,  upon 
the  payment  by  the  plaintiff  of  the  balance  of 
the  porctaase  money,  Grlnml^  be  reqnlred  to 
execute  to  the  plaintiff  a  deed  to  the  land ; 
that  the  deed  from  Grimsley  to  Caroline  Co- 
wart be  snrrendacd  and  canceled;  and  for 
process  and  general  relief.  The  plaintiff 
amended  by  alleging  that  Caroline  Cowart 
was  Insolvent,  and  that  the  d^tedants  had 
remained  In  possession,  and  bad  enjoyed 
the  rents,  issues,  and  profits,  of  the  yearly 
value  of  $200,  for  which  the  plaintiff  prayed 
Judgment  as  mesne  profits. 

Answers  were  filed  by  R.  S.  Grimsley  and 
Caroline  Cowart  in  which  they  denied  the 
alleged  grounds  for  recovery,  and  averred 
that  Grimsley  was  a  purchaser  for  value 
from  Mrs.  Holmes.  They  attacked  the  deed 
from  Caroline  Cowart  to  Slngletary  on  sub- 
stantially the  following  grounds:  (1)  It  was 
procured  by  fraud.  (2)  It  was  procured  by 
duress.  (3)  It  was  upon  an  Inadequate  con- 
sideration, coupled  with  great  disparity  In 
mental  capacity  on  the  part  of  the  contract- 
ing parties.  (4)  It  was  given  to  secure  a 
usurious  debt  (5)  It  was  given  as  a  security 
for  or  in  payment  of  the  debts  of  her  hus- 
band. It  was  also  contended  that  Slngletary 
made  no  ralld  and  binding  promise  In  writ- 
ing to  pay  the  notes  given  by  Caroline  Cow- 
wart  to  Mrs.  Holmes.  Caroline  Cowart  offer- 
ed, in  her  answer,  to  pay  to  the  plaintiff 
any  sum  that  might  be  found  Justly  dne  to 
hUu. 

A  demurrer  to  tixQ  petition  was  overruled, 
but  no  exception  was  taken  to  that  ruling. 
A  verdict  was  rendered  in  favor  of  the  plain- 
tiff. The  case  was  brought  to  tills  court,  and 
the  Judgment  was  reversed  on  account  of  er- 
rors In  the  charge.  Grimsley  v.  Slngletary, 
133  Ga.  66,  65  S.  El  92,  134  Am.  St  Rep.  196. 
Later  the  case  was  referred  to  an  auditor, 
whose  report  found  In  favor  of  Slngletary. 
A  motion  for  a  re-referrace  was  made  and 
denied;  and  to  this  ruling  ezoaptlons  pen- 
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dente  lite  were  filed,  and  error  was  anbee- 
qaently  aaslgiied  tbereon.  Exc^tlona  of 
law  and  fact  to  the  report  ot  the  auditor 
w^  filed.  The  presiding  Judge  ovemiled 
the  exceptions  of  law,  declined  to  approve  the 
exceptions  of  fact,  and  rendered  a  decree,  hi 
substance,  that  Grlmsley  should  recover  of 
Slngletary  $435.70,  with  interest  from  the 
date  of  the  auditor's  report  (that  being  the 
difference  between  the  amount  paid  by 
Grlmsley  to  Mrs.  Holmes  and  the  amount 
found  against  him  on  account  of  mesne  prof- 
its for  the  half  of  the  land  to  which  he  had 
held  possession),  less  $100  for  the  rent  of  the 
land  for  the  then  current  year;  that,  upon 
tender  of  p&jmeat  of  this  net  amount,  Grlms- 
ley should  execute  to  Slngletary  a  convey- 
ance of  the  premises  in  dispute;  that  the 
plaintiff  recover  of  Caroline  Cowart  and 
Grlmsley  the  prraolses  in  dispute,  subject  to 
a  lien  in  favor  of  Grlmsley  tor  the  amount 
decreed  In  his  favor,  with  Interest;  that 
Slngletary  recover  of  Caroline  Cowart  $570 
reut;  and  that  the  deed  from  Grlmsley  to  her 
be  canceled.  Caroline  Cowart  and  Grlmsley 
excepted.  The  record  does  not  show  whether 
Mrs.  Holmes  was  ever  served.  No  answer 
by  her  la  In  the  record.  But  it  appears  In 
the  evidence  that  she  was  dead  at  the  Qme 
of  the  trial,  and  no  representative  on  her 
estate  Is  shown  to  have  bem  made  a  party. 
Othw  material  fiacta  appear  In  the  opinion. 

Walter  Park,  of  Blakely,  and  Pope  &  Ben- 
net,  of  Albany,  for  plaintiffs  in  error.  A.  G. 
Powell,  of  Atlanta,  and  C  L,  Glessner.  of 
Blakely,  for  defendant  in  error. 


LUMPKIN,  J.  (after  stating  the  facts  as 
above).  [1,2]  1-3.  The  members  of  this 
court  are  agreed  as  to  all  matters  Involved 
In  this  case,  except  one.  The  Issues  of 
fact  were  found  in  favor  of  Slngletary  by  a 
Jury  on  a  former  trial,  and  by  the  auditor 
when  the  case  was  referred  to  him.  The 
presiding  judge  has  approved  that  finding,  and 
the  evidence  was  sufficient  to  authorize  him 
so  to  do.  There  was  no  error  in  overruling 
the  motion  for  a  re-reference.  The  report  of 
the  auditor,  while  somewhat  meager,  was  suf- 
ficiently full  to  withstand  the  attack  made 
upon  It  In  the  motion  for  a  re-reference,  and 
a  reversal  Is  not  required.  This  disposes  of 
the  contention  that  the  deed  made  by  Car- 
oline Cowart  to  Slngletary  was  procured  by 
fraud;  that  the  transaction  was  not  In  fact 
a  sale  with  an  option  to  repurchase,  but 
was  the  securing  of  an  Indebtedness;  that 
this  debt  was  Infected  with  usury  and  in- 
<duded  a  debt  of  her  husband;  that  there 
was  suph  mental  disparity  between  the  par- 
ties and  such  inadequacy  of  consideration 
as  to  amount  to  fraud;  and  ail  others  de- 
pending on  questions  of  fact  Under  the 
evidence,  the  decision  in  Baggett  v.  Trulock, 
77  Ga.  369,  3  S.  E.  162,  is  not  controlling. 
See^  In  this  connection,  Felton  t.  Grler,  109 


Ga.  320,  SS  S.  B.  176;  McElmnrray  T.  Blod- 
gett,  120  Ga.  9.  47  S.  E.  531;  Brown  t. 
Bonds.  126Ga.  833,  838,6ia]i].088. 

[I]  We  were  requested  to  review  and  over- 
role  the  decision  in  Felton  v.  Grler,  supra. 
Its  special  application  to  this  ease  Is  the  rul- 
ing that,  It  being  legally  possible  for  the  own- 
er of  real  estate  to  sell  it  to  another  at  an 
agreed  price  and  at  the  same  time  secure  the 
right  to  repurchase,  the  law  will  enforce  such 
a  transaction  when  actually  made.  Whether 
any  criticism  can  be  made  xipou  anything 
that  was  said  In  the  opinion'  is  ImmaterlaL 
The  principle  announced  Is  correct,  and  we 
dedlne  to  reverse  It 

[4]  4.  It  was  urged  that  Slngletary  did 
not  bind  himself  in  writing  to  Caroline  Co- 
wart to  pay  the  purchase-money  notes  which 
were  given  by  her  to  Mrs.  Holmes;  that,  if 
there  was  any  promise  to  that  effect,  it  was 
in  parol;  and  that  such  a  promise  was  ob- 
noxious to  the  statute  of  frauds.  In  the 
deed  to  Slngletary  it  was  recited  that  Caro- 
line Cowart  had  given  her  notes  for  the  pnr- 
chase  money  of  the  land  to  Mrs.  Holmes, 
and  that  "Slngletary  bonds  [binds]  himself 
to  see  that  said  bond  is  complied  with."  The 
acceptance  of  this  conveyance  by  Slngletory 
bound  him  to  carry  out  such  covenant.  Ky- 
Ue  V.  Kytle,  128  Ga.  387  (2),  57  S.  E.  748. 
As  between  him  and  his  grantor  such  an 
agreement  to  pay  purchase  money  \ras  not 
within  the  statute  of  frauds.  Ford  v.  Finney, 
35  Ga.  258;  Gorman  v.  Wood,  73  Ga.  370, 
374 ;  ColdweU  Co.  T.  Cowart,  138  Ga.  233,  243. 
75  S.  E.  425. 

[I]  6.  We  now  come  to  the  only  point  of 
difference  between  the  members  of  this  court 
The  bond  tor  title  which  was  given  by  Mrs. 
HolmeB  to  OaroUne  Cowart,  after  deecrib- 
tng  the  terms  of  the  sale  and  tlw  notes  given 
for  the  parchaae  money,  and  binding  Mrs. 
Holmes  *^  make  or  cause  to  be  made^  good 
and  mfllclent  title  In  fee  simple  to  the  land 
upon  payment  of  the  notes,  contained  the 
following:  "It  is  hereby  an<!terBtood  and 
agreed  tiiat  time  Is  of  the  essence  of  this  con- 
tract; and  should  the  party  of  the  second 
part  fbll  to  pay  said  notes  as  they  become 
due,  then  this  bond  to  become  null  and 
void,  and  whatever  money  shall  be  paid  shall 
be  treated  as  rent  at  the  rate  at  $160  per 
annum.  And  It  la  farther  stipulated  Uiat 
this  bond  Is  not  transferable  to  any  one.** 
Under  the  fhcto  of  the  case,  the  majority  of 
the  court  are  of  the  opinion  that  neither  of 
the  two  clauses  above  quoted  prevented  Sln- 
gletary from  having  equitable  rellet  The 
first  clause  declares  time  to  be  <tf  the  essence 
of  the  contract,  and  provides  for  a  forfeiture 
in  case  of  nonpayment  of  the  purchase  mon- 
ey. This  clause  does  not  undertake  to  put 
any  restriction  upon  the  transfer  of  the  bond 
or  the  alienation  of  the  property  by  the  pur- 
chaser. There  was  no  evidence  to  show  that 
Mrs.  Holmes  ever  <dalmed  any  forfeiture  or 
breach  of  the  bond  arising  from  nonpayment, 
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On  the  contrary,  she  received  payment  from 
Slngletary  of  15  of  the  notes  subetantially, 
if  not  exactly,  as  they  tell  doe,  and  received 
a  large  part  of  the  purchase  money  from 
Grlmsley  In  discharge  of  the  remaining  notes 
before  they  were  due.  She  could  not,  of 
course,  claim  a  forf^tnre  and  at  the  same 
time  recetve  the  purchase  money.  So  that 
any  contention  that  there  was  a  forfeiture 
and  a  resale,  without  regard  to  the  orlgnal 
contract,  finds  no  support  whatever  In  the 
evidence.  Indeed,  such  is  not  the  contention ; 
but  this  clause  Is  used  in  support  of  the  posi- 
tion that  there  was  a  limited  restriction  on 
alienation,  as  will  appear  below. 

The  daose  of  the  bond  for  title  upon  which 
this  branch  of  the  case  depends  Is  the  second 
dause  above  quoted,  which  reads  as  follows : 
"And  it  Is  further  stipulated  that  this  bond 
is  not  transferable  to  any  one."  If  the  in- 
sertion of  such  a  stlpolatiou  in  the  bond 
for  title  rendered  the  conveyance  by  the 
obligee  to  Slngletary  absolutely  void,  so  that 
he  acquired  no  right  thereunder,  and  no  eqal- 
^  arose  in  his  favor  by  reason  of  the  pay- 
moit  of  a  large  part  of  the  purchase  money 
to  Mrs.  Holmes,  and  bo  tAat  Mrs.  Holmes 
could  make  a  conveyance  to  Grlmsley,  re- 
ceiving from  him  the  balance  of  the  purchase 
money,  less  what  Slngletary  had  paid,  and 
ao  that  Grlmsley  could  convey  a  life  Interest 
in  half  of  the  land  to  Caroline  Ciowart,  and 
ffingletary  could  thus  be  mtlrely  left  out, 
and  would  have  no  equitable  right  whatever, 
then  the  finding  of  the  auditor  and  tihe  de- 
cree of  the  conrt  were  wnmg;  otherwise,  they 
were  rl^t:  There  was  evidence  tending  to 
show  that  Mr&  Holmes  knew  that  Slngle- 
tary was  sending  to  her  mon^  to  pay  the 
notes  of  Caroline  Cowart  as  tb^  fell  due, 
and  that  she  accepted  the  money  from  him 
and  delivered  up  the  notes  so  paid.  There 
was  also  abundant  evidence  to  show  that 
Grlmsley  knew  that  Caroline  Cowart  had 
made  a  deed  to  Slngletary,  and  that  Slngle- 
tary had  leased  the  place  to  her  as  his  ten- 
ant, and  that  Grlmsley  was  thus  affected 
vritb  not^  that  Sin^etary  had  or  dalmed 
wHne  diaracter  of  Interrat  in  the  land  be- 
fore Qrlmsley  took  a  deed  from  Mrs.  Holmea. 
It  la  also  nndisputed  that,  In  acquiring  title 
fnuB  Mrs.  Hoboes  by  paying  the  balance  ot 
the  purchase  money  b^re  It  was  due,  Grlms- 
ley knew  that  a  large  part  of  the  purchase 
money  had  been  paid,  and  that  he  was  re- 
ceiving the  benefit  of  auch  payments,  and  was 
getting  the  land  for  such  balance  and  not 
for  the  entire  amount  stipulated  in  the  bond. 
He  testifled  in  general  terms  that  he  did  not 
know  that  Slngletary  had  made  these  pay- 
ments, but  tliougbt  that  they  had  been  made 
by  Caroline  Gomrt;  but  be  admitted  having 
teatifled  on  a  former  tifal  that  Caroline  had 
told  him  that  she  had  made  a  deed  to  Slngle- 
tary, and,  as  stated  above,  there  was  evi- 
dence showing  ,that  lie  was  put  on  notice  or 
Inquiry  as  to  Slngletary's  interest,  and  the 
aaditor  found  against  htm.   Henc^  in  con- 


sidering whether  the  report  of  tiie  andttor 
end  the  decree  can  be  declared  to  be  errone- 
ouB  as  matter  of  law,  we  must  accept  it  as 
a  fact  that  Grlmsley  acted  with  notice  of 
Slngletary's  interest  Under  such  facta,  can 
It  be  held  that  Slngletary  had  no  equitable 
rigbts,  and  that  he  was  cut  off  from  all  relief 
1^  reason  of  the  providon  in  the  hond  for 
title  that  it  was  not  tranaferablet  The  ar- 
gument In  favor  of  aoch  a  position  must  rest 
substantially  upon  one  or  all  of  these  con- 
tentiims :  First  that  the  bmd  obligating  the 
maker  to  conv^  a  fee-elmple  tlUe  upon  pay- 
ment of  the  purchase  money  is  to  be  analo- 
gized to  a  conv^anoe  in  fee  slrnide,  and 
that  in  such  a  conv^ance  there  may  be  a 
limited  and  reasonable  restriction  upon  alien- 
ation ;  second,  that  the  bond  for  title  Is  to  be 
analogind  to  a  chose  in  action,  which  at 
amunon  law  was  not  assignable;  third,  that 
it  la  to  be  ctmsldered  as  a  contract  between 
the  obligor  and  the  obl^ee,  and  that  the  ob- 
ligor had  the  right  to  provide  with  whom 
she  desired  to  deal,  and  that  the  contract 
should  not  be  assignable^ 

Before  taking  up  each  of  these  contetttI<»is 
separately,  it  may  be  well  to  note  that, 
strictly  speaking,  there  was  no  transfer  of 
the  bond,  but  that  the  obligee  made  a  war- 
ranty deed  to  Slngletary.  Whatever  title  the 
maker  of  such  a  deed  might  acquire  there- 
after by  payment  of  the  purchase  money 
would  pass  to  her  grantee.  Parker  v.  Jones, 
57  Ga.  201;  Isler  v.  Griffin,  134  Ga.  192,  67 
S.  E.  854 ;  Powell  on  Actions  for  Land,  1 141. 
By  the  payment  of  the  part  of  the  purchase 
money,  he  or  she  undoubtedly  acquired  an 
equitable  Interest,  which  could  be  conveyed. 
We  deem  it  unnecessary  to  consider  the 
question  of  whether  the  record  of  her  deed 
carried  constructive  notice  to  Grlmsley,  as 
we  have  found  that  there  was  sufficient  evi- 
dence to  show  actual  notice  on  his  part 
If  this  conveyance  by  Caroline  Cowart  to 
Slngletary  be  treated,  as  substantially  an 
assignment  of  the  bond  for  title  to  him,  nev- 
ertheless was  It  void,  and  did  he  acquire  no 
rights  thereunder,  or  by  virtue  of  his  pay- 
ment of  a  considerable  part  of  the  purchase 
money? 

The  first  contention  stated  above  Is  depend- 
ent upon  analogizing  the  restraint  ui>on  an 
assignment  of  a  bond  for  title  to  a  restric- 
tion upon  alienation  by  the  grantee  in  a  fee- 
simple  deed.  Ovll  Code,  {  3657,  declares: 
"An  absolute  or  fee-simple  estate  Is  one  In 
which  the  owner  Is  entitled  to  the  entire 
proper^,  with  unconditional  powers  of  dis- 
position during  his  life,  and  descending  to 
his  heirs  and  l^al  repr^entatlves  upon  his 
death  intesute."  This  definition  excludes 
the  right  to  limit  the  power  of  disposition 
durlDg  the  life  of  the  gnntee,  If  the  estate 
is  one  in  fee  simple^  Moreover,  by  section 
3718  of  the  Civil  Code  it  la  declared:  con- 
dition repugnant  to  the  estate  granted  is 
void.**  In  Freeman  t.  PbilUps,  113  Ga.  089; 
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38  S.  BL  043.  U  was  held:  "A  dertse  girlng 
a  tee  in  land  to  remaindermen  on  the  termi- 
nation at  a  life  estate,  with  the  restrictions 
that  the  remaindermen  should  'never  mort- 
gage, rent,  or  sell  sold  parcel  of  land,*  rests 
In  such  remaindermen,  at  the  death  of  the 
life  tenant,  a  fee  in  such  land  free  from  the 
restrictions  sought  to  be  imposed.  The  re- 
straint upon  alienation,  being  repv^ant  to 
the  nature  of  the  estate,  Is  void."  We  are 
not  dealing  now  with  base  fees,  or  rever- 
sions, or  limitations  over,  or  with  the  ques- 
tion whether,  coostmlng  a  particular  convey- 
ance as  a  whole,  the  estate  conveyed  is  In 
tact  a  fee  simple,  or  a  less  estate,  but  with 
a  conveyance  In  fee  simple  in  which  It  la 
sought  to  restrict  the  right  ot  allenatloii  by 
the  grantee^ 

It  we  look  to  autboritieB  outside  of  our 
own  Code  and  decisions,  attempts  to  Impose 
general  restraints  on  alienation  In  granting 
a  fee-simple  estate  are  held  void,  as  r^ng- 
nant  to  the  estate  granted.  Restraints  upon 
alienation  of  leasehold  interests,  estates  for 
years,  and  the  like  are  held  to  be  valid,  in 
order  to  protect  the  verslonary  interest  of 
the  grantor.  Some  courts  tiave  held  that, 
conpled  with  the  grant  of  a  fee-simple  In- 
terest, there  may  be  a  reasonable  restraint 
on  alienation  for  a  limited  time,  or  prohibit- 
ing a  conveyance  to  a  particular  person,  or 
the  like.  Ttie  leading  case  In  tliis  country  In 
which  this  subject  is  elaborately  discussed 
is  De  Peyster  v.  Michael,  6  N.  T.  (2  Seld.) 
476,  S7  Am.  Dec.  470.  In  Bfandelbanm  v. 
McDonell,  29  Mich.  78,  18  Am.  Rep.  61,  the 
subject  was  again  discussed  at  length  by 
Ghristiancy,  J.  He  attacked  Tlgorously  the 
statement  of  some  text-writers  and  Judges 
that  a  grant  ot  a  fee-simplfl  estate  could  be 
made,  and  at  tlie  same  time  the  grantee  could 
be  restricted  from  selling  such  estate  for  a 
limited  time.  He  declared  that  this  state- 
ment had  arlsok  ftom  a  misconception  ot  the 
actual  ruling  in  Lake's  Oase,  2  Leonard,  82, 
and  bad  be^  perpetuated  by  OToneous  obi- 
ter dicta  which  had  grown  Into  posltlTe  as- 
sertion. In  conclusion  he  said:  "And  we 
think  it  would  be  unwise  and  tnjurlons  to 
admit  into  the  law  the  tnlndple,  contended 
for  by  the  detendanta'  oounsd,  that  such 
restriction  should  be  held  valid,  if  imposed 
only  for  a  reasonable  tima  It  Is  safe  to 
say  that  every  estate  depending  upon  such 
a  question,  would,  by  the  very  bet  of  such 
a  question  existing,  lose  a  Ifirge  share  ct  its 
maricet  value.  Who  can  say  whether  tlie 
time  is  reasonable,  until  the  question  has 
been  settled  in  the  court  of  last  resort;  and 
upon  what  standard  certainty  can  the 
court  decide  U?  *  *  *  'She  only  safe  rule 
of  decision  la  to  hold,  as  I  understand  the 
common  law  for  ages  to  have  been,  that  a 
condition  or  restriction  whldi  would  suspend 
aU  power  of  alienation  tor  a  single  day  is 
Inconsistent  with  the  estate  granted,  unrea- 
sonaUe,  and  void."  See,  also,  2  Jarman  on 
WUls       Ed.)  14ga  This  seems  to  accord 


with  the  definition  ot  a  tee-simple  estate  In 
oar  Oodes.  See,  also.  In  this  connectloii, 
Manlerre  r.  Welling,  82  K.  1. 104.  78  AtL  507, 
Ann.  Cas.  1912C,  1311.  and  note. 

In  24  American  and  Bngllsh  Ekicyclopedla 
of  Law  (2d  Bd.)  867,  It  is  said:  rThere  are 
many  dicta,  as  well  as  a  few  direct  autlior- 
Ities,  to  the  effect  that  restraints  on  aliena- 
tion for  a  limited  time  are  valid;  but  in  a 
number  ot  cases  the  validity  ot  snch  restraint 
has  been  said  to  be  doubtful,  and  oo  prin- 
ciple, and  according  to  the  wdght  ot  authori- 
ty, a  restriction,  whether  by  way  ot  condi- 
tion, or  of  limitation  over,  or  of  bare  prohib- 
ition against  any  and  all  alienation,  although 
for  a  limited  time,  of  a  vested  estate  in  fee, 
whether  In  possession  or  remainder,  is  void. 
In  the  case  of  a  contingent  remainder,  how- 
ever, or  ot  any  other  Interest  not  vested,  a 
restriction  upon  the  power  ot  alienation  to 
last  as  long  as  the  Interest  remains  contin- 
gent Is  valid."  As  stated  above,  we  need  not 
consider  the  subject  of  conditions  or  limita- 
tions over,  here  mentioned,  as  they  are  not 
now  Involved.  In  Jurisdictions  where  It  Is 
held  that  a  restraint  npcm  the  right  to  sell 
a  fee-simple  interest  for  a  limited  time  ia 
permissible,  it  Is  generally  held  that,  to  be 
enforceable.  It  must  be  coupled  with  a  rever- 
sion or  a  limitation  over,  l  Warvelle  on 
Vendors  (2d  Ed.)  |  4S1,  p.  532;  Fowlkes  v. 
Wagoner  (Tenn.  Cb.  App.)  46  S.  W.  586; 
Fowler  V.  Duhme.  143  Ind.  248,  42  N.  R  623, 
637.  In  1  Warvelle  on  Vendors  (2d  Eld.) 
I  453,  p.  S33,  It  la  said:  "Restraints  with  re- 
spect to  time  have  in  several  instances  been 
held  good,  and  the  conditions  sustained,  pro- 
vided the  restriction  is  limited  to  a  'rea- 
sonable period*:  but  the  weight  of  authority 
would  seem  to  be  against  the  validity  ot  re- 
stralnta  upon  alienation,  however  limited  in 
time."  See,  also.  Gray,  Reetralnta  on  Aliena- 
tion (2d  Ed.)  U  64,  lOS,  et  seq. 

Without  entering  at  length  Into  the  vari- 
ous authorities  on  this  subject,  we  think  it 
iB  clear  that,  if  the  test  applicable  to  con- 
veyances of  a  fee-single  estate  with  an  at- 
tempted restriction  on  allmatlon  .were  ap- 
plied to  the  provtston  of  the  tKoid  for  title 
now  undw  C(msida:atlon,  it  would  irat  be 
valid.  Even  should  we  fallow  those  authori- 
ties which  hold  that  there  may  be  a  restraint 
iqwn  allenati(m  tor  a  reasonable  time,  the  re- 
straint sought  to  be  Imposed  in  this  b<ma  is 
not  in  terms  limited  as  to  time.  The  preced- 
ing provision  of  the  bond,  which  declares 
time  to  be  of  the  essence  of  the  oimtract,  and 
anthoriceB,  or  seeks  to  authorise,  a  torf^ture 
in  case  of  n<mpayment,  cannot  http  the  case. 
It  (Ud  not  dedare  a  reaa<mable  time  within 
which  there  should  be  no  alienation;  nor  does 
It  appear  that  the  obligor  in  the  boiid  has  in 
any  manner  sought  to  declare  a  forftftore. 
If  it  could  be  h^  tiiat  this  amonnted  to  a 
restraint  upon  alienation  tor  a  leasonable 
time,  namely,  until  tlie  last  payment  should 
tall  due,  it  could  only  be  enforced  tor  the 
bmeflt  ot  the  obligor.    And  when  lira. 


Digitized  by  Google 


6a.) 


OOWABT  SINai^BTA&T 


201 


Holmes  received  the  purchase  money  due  to 
iet  In  fallf  alw  lud  no  farther  rigbt  to  InaUt 
on  the  restraint  upon  aMenaHon. 

The  writer  has  dwelt  at  some  lensth  on 
the  qnestloii  of  restndnt  iqkhi  aUenatioii  of 
a  fee-simple  estate*  because  It  ia  an  impor> 
taut  principle  in  tiie  lav  of  real  estate,  and 
thm  should  be  no  ndaapprdienslon  as  to  It, 
and  also  because  In  consultation  some  of  our 
Brethren  were  of  the  opinion  that  the  analo- 
gy la  important,  If  not  controlling.  In  the 
case.  In  BO  tar  a«  the  aiKomuit  rests  upon 
the  role  that  at  common  law  choses  in  action 
wore  not  assignable,  so  aa  to  conrey  titH  hut 
only  an  equitable  interest,  it  ia  suflteient  to 
say  that  this  rule  has  >een  changed  by  otr 
statote.  In  GItU  Code,  |  3653,  It  Is  declared 
that  "all  choees  In  action  aiding  iQwn  eon- 
tract  may  be  assigned  ao  aa  to  rest  the  title 
In  the  assigDee,  bat  he  takes  It,  except  ne- 
gotiable securities,  subject  to  the  equities  ex- 
tBtlng  between  the  assignor  and  debtor  at  the 
time  of  the  assignment,  and  until  notice  of 
the  assignment  Is  given  to  the  person  liable." 
In  Bewick  Lumber  Co.  v.  Hall,  91  Ga.  089. 
21  S.  E.  164,  a  written  instrument  was  as 
foUows:  "Credit  check  $6.60.  Number  687. 
February  20,  1891.  Issued  to  Aaron  Hatton. 
Not  transferable.  Payable  on  demand  in 
merchandise  by  Bewick  Lumber  Company. 
Jobnsonvllle,  Georgia.  G.  B.  Monroe."  It 
was  held  that  this  was  a  chose  in  action 
arising  upon  a  contract,  and  that  it  was  as- 
signable, under  the  provisions  of  the  CSode 
section  above  quoted.  This  ruling  was  made 
in  spite  of  the  fact  that  the  pa[)er  contained 
the  words  "not  transferable."  It  may  be  re- 
marked, however,  that  this  was  not  an  execu- 
tory contract  containing  mutual  obligations. 
That  clasa  ot  conttacta  will  be  next  consid' 
ered. 

The  third  ground  upon  which  the  argument 
rests  is  that  parties  have  a  right  to  contract, 
and,  among  other  terms  of  a  contract,  to  pro- 
Tide  that  It  shall  not  be  assignable,  and  that, 
as  against  the  party  who  does  not  consent  to 
the  assignment,  the  assignee  obtains  no 
right  Certain  classes  of  contracts  are  in* 
herently  nonassignable  in  their  character, 
SQch  as  promises  to  marry,  or  engagements 
for  personal  services,  requiring  skill,  science, 
or  peculiar  qualifications.  When  rights  aris- 
ing out  of  contract  are  coupled  with  obliga- 
tions to  be  performed  by  the  contractor,  and 
Involve  such  a  relation  of  personal  confidence 
tbat  it  must  have  been  Intended  that  the 
lights  should  be  exercised  and  the  obliga- 
tions performed  by  him  alone,  the  contract, 
iDclnding  both  his  rights  and  his  obligations, 
cannot  be  assigned  without  the  consent  of 
the  other  party  to  such  contract  The  rule 
Is  sometimes  stated  by  saying:  "Contract 
rights  coupled  with  liabilities,  or  Involving 
a  relation  of  personal  confidence  between  the 
parties,  cannot  be  transferred  to  a  ttilrd  per- 
son by  one  of  the  parties  to  the  contract 
without  the  assent  of  the  otho:." 

Tlfton,  Thomasrllle  &  Gulf  By.  Co.  r.  Bed- 


good  ft  Go.,  lis  Oa.  MS,  43  &  BL  2BT.  That 
case  furnishes  an  illnstration  of  the  rule. 
Tbe  contract  then  before  ttie  conrt  bound  a 
railway  company,  for  a  sufficient  conaldera* 
tlon,  to  put  in  a  side  track  to  connect  Ita 
main  line  with  the  sawmill  of  a  certain  firm, 
and  to  transport  over  its  railway  lumber 
ah^E^ed  by  that  firm  at  a  certain  rate;  and 
it  bound  the  firm  to  ah^  all  the  lumber  cut 
by  them  over  the  company's  railway,  with 
a  named  exception.  The  firm  entered  upon 
the  contract  an  assignment  of  their  interest 
In  It,  and  the  transferee  entered  upcm  K  an 
assignment  to  another  firm,  who  Boo^t  to 
enforce  the  oontzact  against  the  railway  com- 
pany. It  was  held  that  mu3i  a  oontxact  was 
not  assignable  without  the  consent  of  the 
railway  conipany. 

In  Sims  T.  Gordele  Ice  Cow,  119  Ga.  697,  46 
S.  E.  841,  It  was  h^  that  an  option  or  con- 
tract right  to  puxchaae  designated  property 
within  a  given  time  at  a  adpulated  prie^ 
payable  in  InataUmenta,  and  coivled  with 
certain  other  agreements,  upon  the  credit  of 
the  person  owning  sudi  right,  was  not  aa- 
signable  without  Uie  consent  of  the  other 
party. 

In  Simms  v.  Llde,  94  Ga.  653,  21  S.  B.  220, 
a  contract  under  seal  was  made  by  the  own- 
er of  land  to  convey  it  to  another  upon  pay- 
ment Of  a  stipulated  price  within  a  given 
tlm&  It  recited  a  consideration  of  $5.  Be- 
fore the  end  of  the  period  mentioned  the 
obligee  in  the  contract  agreed  with  another 
person  to  sell  his  interest  In  the  land  aris- 
ing under  such  contract  He  caused  the 
amount  of  purchase  money  to  be  tendered  to 
the  maker  of  the  agreement,  which  she  re- 
fused. He  then  filed  an  equitable  petition, 
for  the  use  of  the  person  with  whom  he  had 
contracted,  to  enforce  specific  performance. 
It  was  held  by  this  court  that,  after  the  ob- 
ligee in  the  contract  had  elected  to  pay  the 
stipulated  price,  and  had  tendered  it  within 
the  8i>ecified  time,  and  demanded  a  convey- 
ance, spedflc  performance  might  be  enforced 
at  his  Instance,  "suing  in  behalf  of  a  third 
person  to  whom  he  lias  sold  all  his  Interest 
in  the  premises  or  in  the  contract  sought  to 
be  enforced." 

In  Perry  v.  Paschal,  103  Ga.  134,  29  S.  B. 
703,  Perry  executed  to  Sims  a  paper  in  the 
following  terms:  "This  Is  to  certify  tiiat  I 
have  this  day  bargained  to  Jim  SUns  fifty 
acres  of  land  off  of  the  southeast  corner  of 
lot  No.  240  In  the  4th  district  of  Terrell 
County,  Ga.;  the  road  running  from  the 
Hayes  place  to  Dorse  Henry's  belu^~  the  line. 
I  agree  to  make  him  a  good  title  on  his  pay- 
ing me  $500.  I  agree  to  run  said  amount 
three  years,  provided  he  pays  the  rent 
prompUy."  Within  less  than  a  year  after 
the  making  of  this  Instrument,  a  certain 
person,  on  behalf  of  Sims,  tendered  to  Perry 
the  principal  and  Interest  In  full,  and  de- 
manded that  a  deed  be  made  to  Sims.  Perry 
declined  to  do  ao.  Two  days  later  Sims 
transferred  all  his  interest  under  the  paper 
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to  one  PaachaL  Paacbal  tokdend  to  Perry 
the  prlnc^l  and  interest  due,  and  demand- 
ed a  deed,  which  was  refused.  Paacbal  filed 
an  equitable  petition  to  compel  ^pedfle  pw- 
formance.  It  waa  held  that  "an  assignee  of 
such  an  agreement,  who  takes  It  tiom  the 
TOidee,  being  thereby  subrogated  to  all  hie 
rl^ts,  aasnmes.  upon  filing  a  proceeding  to 
enforce  Uie  agreement,  all  his  liabilities 
thereunder,  and  upon  a  contlnnantx  of  the 
tender  is  entitled  to  maintain  an  action  for 
spedflc  performance  of  the  agreement" 

In  Sims  T.  Cordele  Ice  C!o..  supra,  tlie  two 
cases  last  dted  were  diBtlngnlshed  from  the 
one  tben  undor  consideration,  on  the  ground 
tbat  the  right  to  purchase  the  property  in 
controversy  for  a  designated  sum  was  neither 
coupled  with  tbe  assumption  of  any  farther 
liability  by  the  purchaser  to  the  seller,  nor 
did  it  Involve  any  relation  of  personal  con- 
fidence between  the  parties.  In  other  words, 
where  it  was  a  mere  matter  of  paying  the 
money  and  taking  a  title,  and  the  money  was 
paid  or  tendered,  so  tbat  no  further  obliga- 
tion remained  open  for  performance,  the  con- 
tract was  assignable. 

In  Robinson  v.  Perry,  21  Ga.  183,  68  Am. 
Dec.  45S,  R.  and  P.  entered  Into  a  contract 
by  which  P.  leased  from  R.  a  lot  of  land  for 
five  years,  covenanting  to  build  on  it  a  com- 
fortable cabin,  and  clear  and  keep  under 
good  fence  20  acres  of  the  lot,  or  more.  If  he 
chose,  and  at  the  expiration  of  five  years  to 
pay  R.  f  100  for  the  land,  and  in  the  mean- 
time to  pay  the  taxes  on  the  lot,  and  then 
the  title  to  the  land  was  to  be  made  to  him 
by  R.  P.  assigned  his  Interest  in  the  land. 
It  was  held  that  the  interest  was  assignable, 
and  tbat  tbe  assignees  might  have  specific 
performance  of  R.,  on  showing  compliance 
with  the  covenants  to  be  performed  by  P. 
In  these  cases  the  question  of  limiting  by 
agreement  the  power  to  assign  a  contract,  so 
as  to  transfer  both  the  rights  and  duties  of 
the  party  attempting  to  make  the  assignment 
was  not  involved.  But  they  throw  light  on 
the  question,  by  Illustrating  the  difference  be- 
tween the  assignability  of  an  executory  con- 
tract Involving  liabilities  and  mutual  obliga- 
tions, and  one  Involving  merely  the  payment 
of  a  sum  of  money  and  the  taking  of  title, 
where  the  purchase  money  Is  paid  or  tendered. 
This  distinction  is  Important  In  connection 
with  contracts  which  contain  a  provision 
against  assignment,  as  well  as  in  regard  to 
contracts  which  are  nonassignable  without 
such  a  provision  as  will  be  seen  later  on, 

It  has  been  quite  frequently  said  that  the 
parties  to  an  executory  contract  may  In  terms 
prohibit  its  assignment,  so  that  an  assignee 
does  not  succeed  to  any  rights  In  tbe  contract 
by  virtue  of  the  assignment  This  broad 
statement,  however.  Is  subject  to  certain  mod- 
ifications. It  would  hardly  be  held  tbat  a 
vendor  and  vendee  of  land  could  contract 
tbat  tbe  vendee  should  never  assign  or  yield 
possession  of  the  land  sold,  and  thus  pre- 
clude it  from  being  seized  and  sold  for  the 


Tenders  debts.  Ab  to  a  contract  for  tiie  sale 
of  land,  Boch  a  proTlrion  is  almply  for  tlie 
benefit  or  security  of  tbe  vendor.  If  the  ven- 
dor receives  the  full  purchase  price,  he  needs 
no  further  security,  and  can  no  longer  Insist 
on  a  provision  against  alienation  or  assign- 
ment, the  object  of  whidi  was  to  secure  such 
payment  or  to  limit  his  dealings  in  regard 
to  the  Bale  to  his  vendee.  If  a  case  mi^t 
arise  where  other  rights  of  the  vendor  tban 
the  payment  of  the  purchase  money  require 
protection,  no  such  fact  appears  In  this  case. 
The  vendor  may  also  waive  such  a  provision 
by  his  conduct 

In  Cheny  v.  Bllby,  74  Fed.  62, 20  C.  C.  A,  281, 
a  contract  for  tbe  sale  of  land  contained  a 
stipulation  "that  no  assignment  of  tne  prem- 
ises or  of  his  contract  shall  be  valid  unless 
with  the  written  consent  of  the  first  party 
and  by  the  Indorsement  of  the  assignment 
thereon."  An  assignment  was  made.  Sub- 
sequently the  assignee  filed  an  equitable  peti- 
tion against  the  vendor,  alleging  that  all  of 
the  engagements  of  the  vendee  bad  been 
promptly  fulfilled.  One  objection  nlsed  waa 
that,  if  It  should  be  conceded  that  tbe  orig- 
inal vendee  could  oiforce  ^ciflc  perform- 
ance of  the  contract,  bis  assignee  could  not 
do  80.  GaldweU,  J.,  said:  "This  restraint  up- 
on the  power  of  the  porcbaser  to  astftgn  the 
contract  unquestionably  expired  when  the 
last  purchase-money  note  fell  due,  and  com- 
plete pei^rmance  of  -  the  contract  waa  tender- 
ed by  tbe  complainant  The  complainant's 
right  to  a  deed  tbea  became  ab8olat&  From 
that  time  the  seller  was  a  mere  naked  trustee 
of  the  legal  title,  and  tbe  purchaser  or  his 
vendee  the  equitable  owner  of  tbe  land.  It 
was  no  longer  any  concern  of  the  seller  wbat 
the  benefidial  owner  of  the  land  did  with  it, 
for  be  no  longer  had  any  interest  In  It  Tbe 
purchaser  had  tlie  right  to  convey  his  equi- 
table title,  or  assign  Us  contract  to  whom  be 
pleased,  without  aaking  Cheney's  consent; 
and  bis  vendee  would  succeed  to  all  Ills 
rights."  It  was  then  said  tbat  the  sale  or  as- 
signment Iiad  in  &ct  be^  ratified,  and  It 
was  added:  "Inasmuch,  then,  as  the  provi- 
sion in  question  was  only  intended  to  se- 
cure the  faithful  performance  of  the  agree- 
ment by  the  purchaser  or  his  assignee, 
it  would  be  both  unreasonable  and  inequi- 
table to  hold  tbat  Cheney,  the  vendor,  is 
privileged  to  take  advantage  of  the  pro- 
vision, to  avoid  performance  on  his  part, 
after  the  entire  amount  of  the  purchase 
money  has  been  promptly  paid  or  tendered. 
We  must  assume,  whatever  may  be  the  fact 
In  this  regard,  that  the  provision  against  as- 
signing the  contract  without  the  vendor's 
consent  was  inserted  therein  for  an  bonoit 
and  legitimate  purpcme;  tbat  is  to  say,  for 
the  purpose  of  securing  the  punctual  payment 
of  tbe  purchase  money,  and  a  full  compliance 
with  other  executory  agreements,  either  by 
tbe  original  purchaser  or  by  his  assignee.** 

In  Grigg  T.  Landis.  21  N.  J.  Oq.  48fi.  it  was 
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held  that,  where  It  appears  on  the  foce  ot  a 
rontract  respecting  the  sale  of  land  that  the 
prohlbitlOD  of  assignment  Is  not  the  main 
pnrpose  of  the  coT^iant,  but  a  mere  Incident 
to  and  secnrlty  for  such  purpose,  the  con- 
tract Is  assignable  In  eqnlty,  and  the  assignee 
has  all  the  equitable  rights  of  the  assign- 
or. It  was  said  that,  the  restriction  being 
In  the  nature  of  a  mere  secnrlty  for  the  per- 
formance of  the  principal  covenants,  such  re- 
lief may  be  given  by  a  court  of  equity  as 
^all  appear  to  be  equitable  under  the  cir- 
cumstances of  the  case.  See,  also,  Wagner  t. 
Cheney,  16  Neb.  202,  20  N.  W.  222;  Johnson 
T.  Eklnnd.  72  BUnn.  105.  75  N.  W.  14;  Tbom- 
assen  t.  De  Ooey.  133  Iowa,  276^  110  N.  W.' 
5S1,  lie  Am.  St  Rep.  605. 

Taming  now  to  some  of  the  decisions  In 
this  state,  in  Street  t.  Lynch.  88  Ga.  631, 
Burnett  purchased  land  from  Hanna.  took 
a  bond  tor  title,  and  paid  him  a  part  of  the 
pnrchase  money.  Lynch  bought  the  land 
from  Burnett,  paid  the  entire  purchase  mon- 
ey, and  took  a  bond  for  title.  Burnett  depos- 
ited with  him  the  grants  from  the  state  of 
Georgia,  and  promised  to  return  home  and 
pay  the  balance  of  the  purchase  money  to 
Hatma,  and  then  make  a  deed  to  Lynch.  In- 
stead of  doing  so,  Burnett  sold  the  land  to 
Street  before  he  paid  the  balance  of  the  pur- 
chase money  to  Hanna;  and  Burnett  and 
Street  went  to  the  widow  and  father  of 
Hanna.  who  had  died,  and  Burnett  paid  the 
balance  due  on  the  land  with  part  of  the 
money  which  Street  was  to  pay  him  for  the 
land,  and  at  his  request  the  Hannas  nuide 
the  deed,  not  to  him  for  Lynch's  benefit,  but 
to  Street,  the  subsequent  purchaser.  Chief 
Justice  Brown  said:  "Now  the  whole  case 
would  seem  to  turn  upon  notice.  If  Street, 
at  the  time  he  made  the  purchase,  had  no- 
tice of  the  sale  to  Lynch,  he  took  subject  to 
the  rights  of  Lynch,  and  held  the  land  as 
the  trustee  tor  Lynch,  and  the  moat  he  could 
claim  was,  that  Lynch  pay  him  the  amount 
of  balance  of  purchase  money  paid  by  him 
to  Hanna,  whoi  he  was  bound  to  make 
Lynch  a  deed  and  deliver  the  possession  to 
him." 

In  Brown  v.  Crane,  47  Ga.  483,  it  was  held : 
"Where  M.  held  a  tract  of  land  under  bond 
for  titles  from  W..  and  sold  the  same  to  O.. 
executing  a  bond  to  make  a  fee-simple  title 
so  soon  as  he  obtained  a  title  from  W.,  C. 
paying  the  purchase  money  In  full,  and  B., 
with  a  full  knowledge  of  these  facts,  con- 
tederatiiv  with  others,  by  threats,  etc,  In- 
doced  M.  to  sell  the  land  to  transfer  to 
taim  W/8  bond,  under  which  transfer  B,  pro- 
cored  a  deed  from  W.,  held,  that  a  demurrer 
to  a  bill  filed  by  C,  setting  up  the  foregoing 
facts  and  praying  that  B.  may  be  decreed  to 
execute  to  him  a  title  to  said  land,  was  prop- 
erlj  overruled."  Chief  Justice  Warner  In 
tlie  oirinlon  said:  "The  view  whidh  a  conrt 
of  equity  will  take  of  it  Is  to  regard  the 
defendant  as  holding  the  legal  title  to  the 
land  In  trust  for  the  benefit  of  the  com- 


plainant, who  had  previously  purishased  and 
paid  for  it,  and  of  which  fact  the  defendant 
had  full  knowledge  at  the  time  he  pur- 
chased the  land  from  Maulden  and  procured 
the  legal  title  thereto  to  himself." 

In  each  of  these  cases  there  was  no  direct 
alignment  of  the  bond  for  title  held  by  the 
original  vendee,  but  he  gave  an  Independent 
bond  for  title  and  rec^ved  the  purchase 
money;  and  it  was  held  that  one  who  took 
with  notice  of  that  fact  took  subject  to  the 
right  of  such  purchaser.  In  the  present  case, 
the  original  obligee  In  the  bond  conveyed  the 
land  by  warranty  deed  to  Slngletary,  and 
the  evidence  sufficiently  shows  that  Grlms- 
ley  took  his  deed  from  the  obligor  with  no- 
tice of  Slngletary's  rights.  See,  also,  Bryant 
V.  Booze,  66  Ga.  438 ;  Pearson  v.  Oonnon, 
129  Oa.  656,  669,  60  S.  E.  007. 

It  Is  true  that.  In  the  cases  from  which 
quototione  are  made  above^  the  original  bond 
for  title  did  not  contain  a  stipulation  against 
a  transfer.  But  If  we  are  correct  In  the 
stotement  which  we  have  made,  that  the 
ground  on  which  such  a  stipulation  can  be 
sustained  In  an  aecutory  contract  is  for 
the  protection  of  the  vendor,  that  there  was 
no  hint  of  any  right  on  the  part  of  Mrs. 
Holmes  requiring  protection,  except  to  se- 
cure payment  of  the  purchase  money,  and 
that  when  she  had  been  fully  paid  she  could 
not  further  insist  on  such  a  stipulation  as 
agatost  the  grantee  of  her  purchaser,  then, 
under  the  facts  of  this  case,  the  stipulation 
in  the  bond  for  titie  had  served  its  purpose 
and  was  no  longer  of  force.  Mrs.  Holmes 
did  no  more  than  protect  herself  by  such  a 
stipulation  until  she  received  her  purchase 
money.  She  had  received  It  in  full.  She 
conveyed  her  titie,  and  took  up  her  bond 
for  title.  While  she  was  named  as  a  party 
In  the  action.  It  appears  In  the  evidence  that 
she  died,  and  her  administrator  appeared  to 
have  been  made  a  party ;  so  that  neither  she 
In  her  lifetime  nor  her  administrator  after 
her  death  appeared  and  sought  to  enforce 
the  stipulation  against  assignment.  The  only 
persons  who  are  attempting  to  assert  priori 
ity  over  the  rights  of  Slngletary,  and  who 
claim  that  Slngletary  has  no  Interest  be- 
cause of  such  stipulation  In  the  original  bond, 
are  Grlmsley,  who  took  with  notice  of  Slngle- 
tary's rights,  and  sought  to  get  advantage 
of  the  payments  which  had  been  made  by 
the  latter,  and  Caroline  Cowart,  who  could 
not  set  up  such  a  claim  against  her  war- 
ranty deed.  In  this  respect  the  case  differs 
from  BwHi  a  case  as  that  of  Lockerby  v.  Amon, 
64  Wash.  24, 116  Faa  463,  85  li.  B.  A  (N.  3.) 
1064,  Ann.  Caa  191BA,  228,  If  we  should  fol- 
low tiie  court  in  specnlattng  as  to  whether 
tiie  TWdor  might  have  had  some  other  need 
for  protection  operating  after  payment  or 
tender  of  the  purchase  mon^,  which  a  ma- 
jority of  this  court  are  not  prepared  to  do. 

Under  the  facts  are  disclosed  by  the  evi- 
d«ice,  Orimsley  and  Caroline  Cowart  could 
not  defeat  Slngletary*!  rlghtsL  becaoM  of  . 
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tbe  gt^nilatlon  In  tbe  bond  from  Mrs.  Holmes 
to  .Caroline  Gowart  tbat  It  sbould  not  b« 
transferred. 

Judgment  affirmed.  All  tbe  Jnstices  con- 
cur, excciit 

HILLk  J.  (dlssentli:^.  I  cannot  ocmear  In 
the  decision  reached  by  mj  learned  Bretik- 
ren  In  this  case.  The  evidence  teaSa  to  show 
that  Mrs.  Holmes  owned  a  fftrm  In  IBarly 
county.  She  had  leased  it  for  a  nnmber  ttf 
years  to  Singletary,  who  In  torn  sobrented 
it,  first  to  Sh^  Cowart,  and  later  to  his 
wife,  Caroline.  At  the  expiration  of  tlie  tease 
to  Singletary,  Caroline  Cowart,  whose  hus- 
band had  become  InrolTed  in  debt,  and  who 
had  formerly  belonged  as  a  slave  to  the 
parrats  of  Mrs.  Holmes,  made  a  contract 
of  purchase  for  the  lot  of  land  In  controver- 
sy with  Mrs.  Holmes  for  the  sum  of  (1^50, 
the  latter  executing  to  Caroline  a  bond  for 
title,  with  tbe  stipulation  that  "this  bond 
Is  not  transferable  to  any  one."  Singletary 
was  a  merchant  and  did  a  supply  business. 
The  Cowarts  were  indebted  to  him  for  sup- 
plies for  the  farm.  Caroline,  before  the  first 
purchase-money  note  became  due,  and  before 
she  had  paid  any  of  the  purchase  money, 
executed  a  deed  to  the  land  to  Singletary, 
"for  and  in  consldra'ation  of  that  A.  J.  Sin- 
gletary will  comply  with  tbe  conditions  of 
the  bond  she  holds  from  Mrs.  E.  E.  Holmes, 
receipt  of  which  is  hereby  acknowledged." 
Contemporaneously  with  the  execution  of 
the  deed,  Singletary  executed  an  instrument 
by  the  terms  of  which  he  declared  that  he 
had  "leased  to  Caroline  Cowart  all  of  tbe 
cleared  land"  on  the  lot  In  controversy  for 
a  term  of  six  years,  .the  consideration  of  the 
lease  being  1,750  pounds  of  middling  lint 
cotton  .payable  October  1st  each  year.  It  Is 
stipulated  in  this  lease  that  Singletary 
agrees  at  tbe  "termination  or  end  of  this 
lease,  should  the  said  Gowart  pay  all  rents 
that  may  be  due  on  this  lease  and  all  other 
indebtedness  ttiat  she  may  owe  said  Single- 
tary. and  in  addition  $7S0,  then  the  said  Sin- 
gletary agrees  to  make  said  Cowart  a  deed 
to  said  lot  of  land.  It  is  distinctly  under- 
stood that  this  is  a  lease  contract,  and  not 
a  sale;  but,  as  stated,  should  said  Cowart 
at  the  termiuation  of  this  lease  pay  all  rents, 
all  other  Indebtedness,  and  f 700,  the  deed  is 
to  be  made." 

The  evidence  of  Caroline  and  her  husband 
tended  to  show  that  she  did  not  know  she 
was  executing  a  deed  to  Singletary;  that 
they  were  Ignorant,  and  could  neither  read 
nor  write,  and  were  told  by  Singletary  that 
the  Instrument  was  merely  a  "showing"  or 
note  for  what  they  owed  Singletary.  The 
testimony  of  Singletary  tended  to  deny  all 
this,  and  to  show  that  it  was  understood 
that  the  instrument  signed  was  a  deed.  Caro- 
line brought  cotton  to  Singletary  each  fail 
after  the  lease,  which  her  evidence  tended 
to  show  was  to  be  applied  by  him,  as  her 
agen^  to  the  land  notes  of  ilra.  Holmes. 


Singletary  insists  that  he  paid  the  money 
arising  from  tbe  sale  of  the  cotton  to  Mrs. 
Holmes  on  his  own  account  a«  part  of  tbe 
purchase  money,  and  not  on  tbe  contract  of 
Caroline  with  Hr&  Holmes.  He  testlfled:  ^ 
would  not  aaypoGltlTely  I  wrote  and  told  hor 
I  bad  bought  tbe  land  or  not  I  wObld  not 
say  I  wrote  her  that,  but  I  wrote  hw  to  sin 
her  to  understand  that  It  was  a  good  d^ 
and  I  would  take  It  up;  but  I  would  not 
say  that  I  wrote  faer,  and  told  her  Caroline 
had  deeded  me  the  land.  She  knew  I  was 
paying  them.  She  knew  I  wrote  and  told 
bar  to  amd  them  to  the  bank.  <).  She  did 
not  know  who  It  was  for?  A.  I  don't  ie<fton 
slie  did.  I  .wrote  and  told  bw  I  would  pay 
the  notes.  *  *  *  I  just  wrote  Mrs.  Hotmes 
I  would  see  tbe  notes  were  paid.** 

The  evidence  tends  to  show  that  Single- 
tary paid  a  portion  of  tbe  notes,  the  first 
four  directly  to  Mrs.  Holmes,  and  the  oth- 
ers through  the  bank.  Caroline  had  pos- 
session of  the  first  tour  notes  paid.  After 
a  numbw  of  tbe  notes  had  bem  paid  by  or 
through  Singletary,  the  erldenoe  tends  to 
show  that  Caroline  Induced  B.  S.  Orlmsl^ 
to  take  1^  the  remaining  purchase-money 
notee,  amounting  to  |727,  which  he  paid  to 
Mrs.  Holmes  upon  Caroline's  request,  and 
Mrs.  Holmes  consented  to,  and  did,  execute 
a  warranty  deed  to  Orlmsley,  upon  the  prom- 
ise of  tbe  latter  to  give  Caroline  a  home  for 
her  lifetime.'*  After  tbe  execution  of  the 
deed  from  Mrs.  Holmes  to  Grlmsley,  tbe  lat- 
ter executed  a  deed  to  Caroline  to  "a  life  in- 
terest" in  one-half  of  the  lot  at  land  in  con- 
troversy. It  is  provided  In  this  deed  t^t 
in  the  event  the  land  shall  be  levied  upon 
by  any  process  whatever,  or  that  Can^lue  or 
Shep  Cowart  shall  lease  or  sell  the  land, 
it  shall  revert  to  the  grantor. 

From  a  careful  Inspection  of  the  record  la 
this  case,  I  think  that  the  court  erred  in  en- 
tering a  decree  requiring  Grimsley  to  execute 
to  Singletary  a  deed  to  the  premises  in  dis- 
pute. I  am  aware  of  tbe  rule  that  'If,  after 
notice  that  another  has  made  a  contract  for 
the  purchase  of  land,  a  third  person  cuts  in, 
buys  it,  and  takes  a  conveyance,  such  person 
stands  in  the  place  of  his  vendor,  and  a 
court  of  equity,  if  it  would  decree  a  specific 
performance  of  the  contract  against  the  lat- 
ter, will  render  a  like  decree  against  the 
former."  Bryant  v.  Booze,  55  Oa.  438.  But 
the  present  case  is  dilferent  from  the  Bryant 
Case:  There  Is  no  evidence  in  the  instant 
case  that  Mrs.  Holmes,  the  original  vendor, 
ever  knew  that  Caroline  had  sold  to  Single- 
tary a  title  that  she  did  not  possess.  Tbe 
title  was  in  Mrs.  Holmes,  and  she  was  not 
bound.  In  selling  it,  to  examine  the  records 
and  see  whether  some  one  else  claimed  a  ti- 
tle to  her  land.  This  duty  may  he  upon  a 
purchaser,  but  not  upon  one  having  the  legiLl 
title  and  who  desires  to  sell;  and  it  Is  clear 
that  Mrs.  Holmes  bad  tbe  legal  title.  Nor 
is  tliere  in  the  record  any  evidence  tending 
to  show  that  Mrs.  Holmes  knew  that  Single- 
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taiy  ma  paying  her  the  mon^  for  him- 
self, ba^  on  the  fwntrary,  Sta^tetary  teatifled, 
"I  dont  reckon  abe  did"  know  who  the  mon- 
ey  was  paid  tax.  Under  the  dzcnmatancea, 
Mrs.  Holmes  could  not  be  made  to  execute 
a  dead  to  Slngletary.  She  had  not  contrac^ 
ed  with  nor  aold  to  him  the  land.  She  had 
no  knowledge  that  he  was  paying  her  the 
notea  aa  a  purchaaer,  from  herself,  or  from 
Carolina  She  had  sold  to  another  (Caroline), 
and  the  latter  had  requested  that  titles  be 
made  to  Orimsley.  How  coold  Urs.  Holmes 
be  made  to  perform  spedflcally  to  Slngle- 
tary,  wben  she  had  never  contracted  to  do  so, 
or  in  any  other  way  become  bonnd  to  do  so? 
If  she  cannot  be  made  to  perform  specifical- 
ly as  to  Slngletary,  I  fall  to  see  how  her 
vendee  can  be  so  compelled.  Mrs.  Holmes' 
administrator  was  not  a  party  to  this  salt 

It  is  argued  that  the  assignee  of  the 
obligee  in  the  bond  stands  In  the  shoes  of 
tbe  obligor,  and  that  when  part  of  tbe  pur- 
chase money  ia  paid  by  the  assignee,  and 
the  remainder  is  tendered  by  him  to  the 
Tendor,  the  latter  will  be  compelled  to  exe- 
cute a  conveyance^  Bnt  the  reply  is  that 
there  was  a  restriction  in  the  bond  for  title 
that  it  was  not  to  be  transferable.  Tbe  as- 
signee had  notice  of  tbe  restriction;  and 
there  Is  anthorl^  that  snch  restriction.  If 
reasonable,  is  valid.  Thus  "a  condition  may 
be  Imposed  In  a  deed  on  the  power  of  aliena- 
tion in  certain  cases,  aa  that  the  land  shall 
not  be  conveyed  before  a  certain  date,  or 
to  a  certain  person."  2  Devlin  on  Heal  Es- 
tate, I  382.  In  th^  case  of  Gri^  v.  Landis, 
19  N.  J.  Eq.  350-353,  It  is  said:  "Any  person 
in  selling  his  property,  or  making  a  contract 
foi  the  sale,  has  a  right  to  make  such  agree- 
ments and  conditions  as  the  purchaser  will 
assent  to,  provided  they  are  not  contrary 
to  law,  or  the  policy  of  the  law.  It  is  not 
allowed  to  make  property  inalienable;  it  is 
contrary  to  the  policy  of  the  law;  bnt  it  Is 
permitted  to  restrain  alienation  for  a  limited 
time,  or  for  certain  epecifled  purposes,  or 
on  certain  conditions.  •  ♦  •  And  there 
U  nothing  Inequitable  In  the  provision  that 
DntU  all  arrears  are  paid  up,  and  all  stip- 
ulations complied  with,  the  contract  shall  not 
be  assigned,  even  in  equity.  It  must  be  held, 
therefore,  that  the  assignment,  made  In  ex- 
press violation  of  the  positive  provisions  of 
the  contract,  Is  void,  and  the  complainant, 
claiming  through  such  assignment,  Is  entitled 
to  Qo  relief  In  equity." 

In  1  Warvelle  on  Vendors  (2d  Ed.)  {  452, 
it  Is  said:  "While  the  general  principle  that 
the  conveyance  of  an  estate  In  fee  simple 
imports  obsolute  ownership  In  the  grantee, 
and  that  any  restriction  or  condition  Imposed 
Inconsistent  with  or  repugnant  to  the  estate 
BO  granted  Is  void,  seems  to  have  been  adopt- 
ed as  a  universal  rule  of  law,  it  has  never- 
theless been  held  in  England  from  very  early 
times  that  partial  restraints  may  properly  be 
annexed  to  a  grant  of  the  fee,  and  that  the 
grantee  may  not  disregard  such  partial  re- 


straint under  penalty  of  forfttltare  of  bis 
estate.  This  doctrine  has  also  been  recogniz- 
ed in  some  of  the  Amwlcan  states,  and  in  a 
number  of  states  it  has  been  held  that  a  con- 
dition not  to  alien  to  a  particular  person  or 
persons  is  valid"— citing  Cowell  .v.  Col. 
Springs  Co.,  100  U.  S.  65.  25  L.  Ed.  547; 
Gray  v.  Blanchard,  8  Pick.  (Mass.)  284 ;  Jack- 
eon  V.  Schutz,  18  Johns.  (N.  T.)  174,  9  Am. 
Dea  1^.  Likewise;  "Betralnts  with  respect 
to  time  have  in  several  Instances  been  held 
good,  and  the  conditions  sustained,  provid- 
ed the  restriction  Is  limited  to  a  reasonable 
period."  Id.  S  453,  dtlng  Stewart  v.  Brady, 
8  Bush  (Ey.)  623;  Dougal  v.  Fryer,  8  Mo. 
40,  22  Am.  Dec.  458;  Lengdon  v.  Ingram,  28 
Ind.  360. 

In  the  case  of  Lockerby  v.  Amon,  64  Wash. 
24, 116  Fac.  463. 35  L.  B.  A.  (X.  S.)  1064,  Ann. 
Cas.  1913A,  228,  the  defendants  entered  into 
I  a  written  contract  whereby  they  agreed  to 
;  sell  S.  certain  real  estate.   A  cash  payment 
'  was  made,  and  the  remainder  was  to  be  paid 
on  or  before  two  years  after  the  date  of  tbe 
contract,  with  Interest  at  eight  per  cent  p^ 
annum.  It  was  provided  in  tbe  contract  that 
the  "parties  of  the  first  part  will  sell  to  the 
said  party  of  the  second  part,  hts  heirs  and 
assigns."  It  was  also  provided  that,  if  the 
purchase  money  was  paid  according  to  the 
j  Intent  and  tenor  of  tbe  contract,  then  tbe 
I  parties  of  the  first  part  were  to  make  a  war- 
I  ranty  deed  to  the  premises  to  the  party  of 
I  the  second  part    It  was  fiirther  provided 
1  that  "no  assignment  of  this  agreement  shall 
',  be  valid  without  the  consent  and  signature 
^  of  W.  R.  Anum  and  Saiah  M.  Amon,  his  wife, 
the  parties  of  tbe  first  part**  The  contract 
was  af  trawarda  assigned  by  the  obligee  to  J.. 
ytbo  tendered  tbe  full  amount  due  nnder 
tbe  contract  and  demanded  a  deed.  On  being 
refused,  he  brought  suit  to  compel  specific 
performance.  A  Judgmoit  of  dismiraal  was 
entered,  on  tlie  groui^  that  the  contract  was 
not  asslgnablfe  The  Supreme  Court  of  that 
state  affirmed  the  Judgment,  holding:  **A 
provision  In  a  conditional  sale  contract  of 
real  estate  that  it  sball  not  be  assigned  with- 
out the  consmt  of  the  vendor  Is  valid,  and  an 
assignee  without  such  consent  secures  no  en- 
forceable rights  under  the  contract"  In  an- 
swer to  tbe  aigument  In  that  case  that  the 
restriction  against  alienation  was  designed 
only  to  Insure  payment  of  the  purchase  mon- 
ey, and,  that  being  tendered,  there  could 
be  no  reason  for  withholding  tbe  deed,  Ohad- 
wick,  J.,  well  said:  "These  arguments  are 
not  new,  and  find  some  support  In  the  author- 
ities; but  they  have  been  rejected  by  a  ma- 
jority of  tbe  courts.   The  privilege  of  select- 
ing a  grantee  la  an  incident  of  ownership, 
and  we  cannot  presume,  as  did  the  Supreme 
Court  of  Minnesota,  that  'at  most  this  stip- 
ulation against  an  assignment  is  merely  col- 
lateral to  the  main  purpose  of  the  contract 
designed  as  a  means  of  securing  and  enforc- 
ing payment  of  what  was  undertaken  by  tbe 
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vendee,  to  wit,  the  prompt  payment  of  tite 
purchase  money.  When  the  vendor  has  re- 
ceived all  his  purchase  money  he  has  re- 
ceived all  that  he  Is  ^titled  to,  and  all  that 
the  provision  against  an  assignment  was  in- 
tended to  secure.'  Johnson  v.  ESilond,  72 
Minn-  195,  75  N.  W.  14.  While  this  reason- 
ing la  entitled  to  consideration,  we  cannot 
accept  it  as  the  end  of  the  law.  A  vendor 
may  have  confidence  that  his  vendee  will  not 
use  the  property  to  his  disadvantage.  It  Is  Ms 
privUege  to  decline  to  deal  with  strangers. 
Or  he  may,  by  limiting  the  right  of  assign- 
ment, save  any  question  as  to  the  Interest  of 
Intervening  third  parties,  a  result  not  alto- 
gether unlikely  under  our  community  prop- 
erly system.  Or  he  may  be  unwilling  to  as- 
sume to  pass  upon  the  1^1  sufficiency  of  an 
assignment*  And  In  the  case  of  Omaha  v. 
Standard  Oil  Go.,  66  Neb.  837.  75  N.  W.  85», 
it  was  said:  "It  [tbe  asslgiment  <^  the  bond] 
compelled  tbe  city  to  deal  with  strai^era,  and 
to  detramine  at  its  peril  which  of  tbe  contest- 
ing claimants  was  entitled  to  the  fond.  This 
may  have  been  one  of  the  very  contingencies 
oontonplated  by  the  city,  and  against  whlcli 
it  eoiight  to  provide  by  mafclng  tbe  contract 
nonassignable."  And  see  88  Am.  St 
201;  4  Cya  20.  In  lan^on  v.  Ingram,  28 
Ind.  860;  it  was  held:  "A  condition  tliat  a 
grantee  or  devisee  BbaQ  not  alienate  for 
a  particular  tim^  or  to  a  particular  person. 
Is  good." 

Bnt  it  may  be  Insisted  that  such  a  restric- 
tion as  that  contained  in  the  bond  in  the 

present  case,  against  alienation  of  the  bond 
for  title,  is  against  public  policy  and  void, 
unless  by  the  terms  of  the  restriction  there 
is  a  limitation  over  of  the  property,  or  a 
forfeiture  of  the  rights  of  the  obligee  In 
case  of  alienation;  and  there  is  some  au- 
thority to  that  effect  But  If  a  restriction 
against  alienation,  without  a  clause  of  for- 
feiture, Is  void  as  b^g  against  public  poli- 
cy, I  fall  to  see  why  it  Is  not  equally  so 
when  there  Is  a  provision  for  forfeiture  In 
case  of  alienation;  for  the  foundation  of 
this  rule  of  public  policy  is  that  tbe  public 
welfare  demands  that  there  be  freedom  to 
dispose  of  what  one  owns,  and  there  Is  as 
much  restraint  on  disposition  where  a  for- 
feiture Is  Imposed  as  when  there  Is  simply 
an  agreement  not  to  transfer. 

Nor  Is  the  restriction  void  in  this  case 
because  it  amounts  to  a  perpetuity.  Under 
my  construction  of  the  bond  for  title,  it  can- 
not be  transferred  until  the  time  when  the 
last  purchase-money  note  is  paid,  and  I 
think  that  ttils  Is  a  reasonable  time  within 
which  to  limit  alienation.  And,  as  held  In 
many  Jurisdictions,  a  contract  in  restraint 
of  alienation  Is  not  void  if  not  unreasonable. 
An  option  In  a  lease  to  be  exercised  within 
16  years  has  been  held  not  void  as  against 
perpetuities.  1  Page  on  Contracts,  S  382. 
Any  other  mle  than  this  would  deprive  two 
or  more  persons  of  the  right  to  contract ;  and 


this  itself  would  be  contrary  to  public  poli- 
cy. Two  or  more  persons  may  contract 
without  let  or  hindrance,  provided  the  con- 
tract does  not  contravene  some  rule  of  law 
or  of  public  policy.  It  is  the  right  of  every 
one  to  contract  with  whomsoever  he  pleases ; 
and  to  hold  that  one  cannot  so  contract, 
within  the  limitations  above  specified,  would 
be  to  deprive  him  of  a  constitutional  right. 
One  has  the  right  to  select  the  person  wltlL 
whom  he  deals,  and  to  restrict  the  time  of 
payment  named  in  a  contract  to  a  reason- 
able tim^  and  prohibit  allooatlon  within 
such  time;  and  that  is  only  what  this  con- 
tract does.  What  was  the  ect  of  the  re- 
striction In  the  bond?  If  a  reasonable  con- 
dition Imposed  in  a  deed  Is  valid,  a  aloillar 
one  in  a  bond  for  title  would  likewise  be 
valid.  The  effect  of  tbe  condition  In  this 
bond  was  that  there  could  be  no  transfer  of 
the  bond,  or  a  conveyance  tjt  tbe  Iknd  In  con- 
troversy by  the  obligee  In  the  bond,  until 
the  last  purchase- money  note  was  paid ;  and 
this,  I  think,  was  a  reas<Hiable  condition. 
The  evident  purpose  of  the  vendor  was  to 
secure  a  home  to  her  old  servant,  Caroline, 
and  she  was  not  to  alioute  or  transfer  the 
bond  until  It  matured  and  the  vendor  could 
execute  to  ber  a  deed  to  the  land.  Tlie  re- 
striction as  to  aliraiation  was  limited,  at  all 
events,  to  a  period  of  about  six  years,  the 
maturity  of  the  last  note,  as  the  bond  stip- 
ulated that  "time  is  of  the  essence  of  this 
contract;  and  should  party  of  the  second 
part  fall  to  pay  said  notes,  as  they  become 
due,  then  this  bond  becomes  null  and  void, 
and  whatever  money  is  paid  ahall  be  treat- 
ed as  rent  at  tbe  rate  of  f  150  per  annum." 
It  follows,  from  what  has  been  said,  tliat 
Caroline  could  not  alienate  or  transfer  the 
bond  before  tbe  last  note  was  due,  and  who- 
soever took  a  deed  from  Caroline  before  that 
date,  with  notice  of  the  condition  in  tbe 
bond,  was  bound  by  that  condition;  and 
having  no  power  to  transfer  the  bond,  she 
certainly  could  have  no  power  to  convey  tbe 
land  before  the  time  .stipulated  in  the  bond. 
Therefore,  when  Slngletary  took  the  deed 
with  notice  of  the  condition  in  the  bond,  he 
acquired  no  right  contrary  to  the  condition. 

This  case  is  very  dlfFerent  from  the  Bry- 
ant Case,  supra,  where  a  third  person  had 
"cut  in"  to  deprive  a  purchaser  of  his  trader 
In  the  view  I  take  of  the  case,  at  the  time 
Grlmsley  purchased  the  land  from  Mrs. 
Holmes,  Slngletary  had  not  eflTected  a  legal 
contract  of  purcliase  of  the  land  from  Caro- 
line, on  account  of  the  restriction  In  the 
bond  providing  that  she  could  not  alienate  It, 
or  with  Mrs.  Holmes;  and  hence  Orlmsl^ 
bad  the  legal  right  to  purchase  from  any  one 
having  the  legal  right  to  sell.  Mrs.  Holmes 
never  having  parted  with  the  legal  title  to 
Caroline,  nor  having  sold  to  Slngletary,  so 
far  as  the  evidence  discloses,  and  Caroline 
having  no  right  to  sell  to  Slngletary,  Grlms- 
ley had  the  right  to  purchase  from  Mrs. 
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Holmei^  vith  the  consent  of  CaioUne  tliat 
hex  contract  with  tbe  obligor  be  canceled; 
and,  bavlnc  done  so,  Grlnuley  secnred  a  good 
title  r^tively  to  Sbigletair  and  Caroline. 
Wbile  It  Is  tme  Oilntsley  bad  notice  of  tbe 
deed  from  Oowart  to  Slngletary,  he  also  bad 
notice  of  the  xesttictton  In  the  bond.  It  may 
be  that  Caroline  Is  liable  to  Sii^etary  on 
her  warranty,  if  die  executed  tbe  deed  to 
Mm,  as  the  auditor  finds  that  she  did,  and 
that  she  is  eatoroed  from  setting  up  that 
she  had  no  title  to  the  land;  bat  I  think 
there  ia  no  prlvUy  as  between  Grlmsley  and 
SlDfletair,  and  consequently  tbe  court  could 
not,  for  tbe  reasons  given  above,  compel 
Grimsley  to  execute  a  deed  to  Slngletary,  or 
enter  a  decree  canceling  tbe  deed  from  Mrs. 
Holmes  to  Orimaleyp  or  enter  a  Judgment  for 
any  amount  against  Gtimaley* 


WILLIAMS  T.  BTATB.    (No.  4,389.) 
(Court  of  Appeals  of  Georgia.   Aag.  SO,  1913.) 

(SvUabiu  ly  Court.) 
CanairAX.  Law  ({  835*)— LD[XTATioii»-Bim- 

DBN  OF  PBOOr. 

Where,  to  relieve  an  accuaation  from  the 
bar  of  the  statute  of  litnitatioiia,  a  fact  coDsti- 
tating  an  exception  to  tbe  statute  is  alleged, 
the  burden  is  on  the  state  to  prove  the  excep- 
tion. 

(a)  Where,  from  an  accnsatioD  charging  a 
misdemeanor,  alleged  to  liaTe  been  committed 
by  defraoding  a  certain  corporation,  it  appear- 
ed that  the  offense  was  committed  more  than 
two  years  before  the  date  of  the  accusation, 
and  it  was  alleged  that  the  offense  was  un- 
known to  the  corporation  until  within  the  two 
rears  preceding  the  date  of  the  accusation,  t^e 
burden  was  upon  the  state  to  show  that  the 
ofTense  was  unfcQOwa  until  within  that  period 
to  any  of  the  officers  or  agents  of  the  corpora- 
tion whose  knowledge  would  be  imputable  to  it. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  U  72;»-728,  730-751;  Dec. 
Dig.  I  335.*] 

Error  from  City  Court  of  Elberton;  Gea 
C.  Grogan,  Judge. 

Lewis  WUIiama  was  convicted  of  swin- 
dling, and  brings  error.  Reversed. 

ZL  B.  Rogers,  of  Elberton,  for  plaiptifF  In 
oror.  Booser  Payn^  Soh,  of  ffillwrton,  for 
the  State 

RUSSELl^  J.  Lewis  Williams  was  ac- 
cused in  tbe  city  court  of  Elberton  of  tbe 
alleum  of  ch^ting  and  swindling,  and  was 
convicted.  The  accusation  charged  that  be 
represented  to  M.  B.  Maxwell  &  Co.,  a  cor- 
poration, that  be  owned  a  certain  mule,  free 
of  incumbrance,  when.  In  truth  and  in  fact, 
tbe  mule  did  not  belong  to  blm,  but  was  held 
by  S.  8.  Brewer  nnder  a  certain  bill  of  sale. 
It  was  further  allseed  In  tbe  accusation  that 
the  crime  was  committed  on  March  16,  1909, 
but  that  tbe  offense  was  unknown  to  the  said 
M.  E.  Maxwell  &  Ca  untU  April  1,  1911.  The 
accusation  was  dated  Novembor  7, 1911.  Tbe 
defendant  moved  for  a  new  trial  upon  the 


grounds  (1)  that  tbe  verdict  was  contrary  to 
the  evidence  and  without  evidence  to  support 
it;  (2)  tbat  It  was  contrary  to  law;  (3)  that 
the  court  erred  in  admitting  in  evidence  a 
"retainer  of  title  and  mortgage  note,"  execut- 
ed by  the  defendant  to  S.  S.  Brewer  &  Settle, 
whl^  Instrument  retained  title  and  owner- 
ship in  said  S.  S.  Brewer  &  Settle  to  one 
black  horse  mule,  about  six  years  old,  weigh- 
ing about  1,000  iwunds  and  known  as  the 
"Hill  mule" ;  (4)  that  the  court  erred  In  ad- 
mitting in  evldffiice  a  mortgage  given  by  tbe 
d^endant  to  U.  B.  Maxwell  ft  Co.,  which  was 
not  recorded  in  Wilkes  county,  although  it 
was  not  disputed  that  the  def«idant  was 
living  In  Wilkes  county  at  the  time  of  the 
execution  of  tbe  mortgage  and  ever  since; 
(S)  because  the  court  erred  in  giving  In  Charge 
to  the  Jury  section  719  of  tbe  Penal  Code. 

The  determination  of  tbe  question  as  to 
whether  the  verdict  is  contrary  to  Uie  evi- . 
deuce  and  ctmtrary  to  law  depends  upon  a 
consideration  of  tbe  assignments  of  error  re- 
lating to  tbe  admissibility  of  the  testimony  to 
which  the  movant  objected,  and  for  this 
reason  we  shall  CfHUdder  these  grounds  to- 
gether. It  Is  necessary  to  pass  upon  these 
assignments  of  error  in  view  of  the  tact  that 
we  feel  constrained  to  grant  another  trial, 
but  we  shall  deal  first  with  the  aislgnment 
of  error  which  requires  us  to  give  the  case 
tbat  direction. 

The  state  foiled  to  prove  that  the  allied 
offense  was  not  barred  by  the  statute  of  Itm- 
Itattons.  In  tbe  accusation  It  is  alleged  that 
the  false  representations  which  the  defendant 
was  charged  with  making  were  In  fact  made 
on  March  1^  1900.  Tbe  accusation  was  not 
preferred  tmtU  November  7,  1911.  To  pre- 
vent tbe  bar  of  the  statute  of  limitations,  and 
to  bring  the  case  within  ma  of  Qte  statutory 
exceptions,  the  accusation  further  alleged 
that  tbe  ofEoiBe  set  out  was  unknown  by  said 
Maxwell  &  Co.  until  April  1,  1011. 

Where  an  Indictment  charges  tbat  tbe  of- 
fense alleged  to  have  been  committed  beyond 
tbe  period  of  the  statute  of  limitations  was 
unknown,  the  burden  Is  on  the  state  to  prove 
the  exception.  Flint  v.  State.  12  Ga.  App. 
169,  76  S.  B.  1032;  Cohen  v.  State,  2  Ga. 
App.  689,  60  S.  E.  4.  In  Mangham  v.  State, 
11  Ga.  App.  427-438,  75  S.  E.  512,  this  court 
was  dealing  with  a  presentment,  a  proceeding 
in  which  there  is  no  prosecutor;  and,  more- 
over, the  point  was  not  controlling  upon  tbe 
decision.  Tbe  proof  showed  tbat  M.  E.  Max- 
well ft  Go.  is  a  corporation.  M.  E.  Maxwell 
swore  that  he  did  not  know  of  the  offense 
until  the  spring  of  1911,  and  Slsk  testified  to 
the  same  effect  But  tbe  evidence  did  not  dis- 
close tbat  either  was  an  officer  of  the  corpora- 
tion through  whom  knowledge  would  be  Im- 
puted to  the  corporation,  or  was  an  officer  of 
tbe  corporation  at  all.  The  proof  does  not 
show  that  there  were  not  other  officers  of  the 
corporation,  or  that  tbe  ofllcers  did  not  know, 
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for  a  period  of  more  than  two  years  before 
the  filing  of  the  accnsatlon,  that  the  alleged 
offense  bad  been  committed.  Presumably  the 
corporation  had  officers.  If  the  commlasloii 
of  the  offense  was  known  to  them,  their 
knowledge  must  be  Impnted  to  the  corpora- 
tion, the  exceptloa  is  not  proved,  and  the  of- 
fense is  barred. 

Unless  the  proaecator  was  the  cmly  person 
Interested  in  the  offense  proof  that  It  was 
unknown  to  him  would  not  suffice  to  reUere 
the  bar  of  the  statute  of  llmltationa  and 
bring  the  case  within  the  exc^Uon,  and  so, 
where  It  afflnnatlrely  appears  that  a  corpo- 
ration is  the  party  deftauded  and  the  party 
interested  In  the  prosecution,  the  state  does 
not  carry  the  burden  resting  upon  it,  unless 
it  Is  afflrmatlTely  made  to  appear  ttiat  none 
of  those  officers  whose  knowledge  may  be 
Imputed  to  the  corporatlcm  knew  of  the  com- 
mission  of  the  offense  for  a  period  of  time 
exceeding  two  years  priw  to  the  commence- 
ment of  the  prosecutlooL.  In  other  words,  it 
must  appear  that  the  prosecution  was  begun 
wltJiin  less  than  two  years  from  tite  time 
that  knowledge  of  the  commission  of  the  of- 
fense was  broaght  home  to  any  idngle  offi- 
cer of  the  corporation  whose  personal  knowl- 
edge, due  to  his  ration,  could  be  Imputed 
to  the  corporation,  ^nie  state  having  tailed 
to  bring  the  case  within  the  exceptions  set 
oat  in  section  30  of  the  Penal  Code,  the  ver- 
dict was  contrary  to  law. 

The  court  erred  In  admitting  in  evidence 
the  note  and  mortgage  retaining  title  In  S.  S. 
Breww  &  Settle.  The  accusation  diarged 
that  the  defendant* b  statement,  that  the  mule 
was  unincumbered,  which  was  made  with 
the  Intent  to  deceive  and  defraud  M.  B. 
Maxwell  &  Co.,  was  not  true  because  "the 
aforesaid  mule  did  not  then  and  there  be- 
long to  Lewis  Williams,  but  was  held  by  one 
S.  S.  Brewer  under  a  certain  bill  of  sale.'* 
This  was  a  material  allegation,  and  even 
If  the  note  with  retainer  of  title  had  been 
admitted  without  objection,  there  would  be 
a  fatal  variance  between  the  allegata  and 
probata.  Even  In  a  dvll  case  proof  that 
the  title  to  property  rested  In  a  partnership 
would  not  be  admitted  to  sustain  an  allega- 
tion of  Individual  ownership  (Commercial 
Bank  v.  Tucker,  94  Ga.  289,  21  S.  E.  507; 
Davenport  v.  Henderson,  84  Ga.  313  (1),  10 
S.  E.  920;  East  Tennessee,  Virginia  &  Geor- 
gia R.  Co.  v.  Herrman,  92  Ga.  385  (3),  17  S. 
E.  344);  and  certainly  in  a  criminal  case 
there  should  be  no  greater  laxity  than  in  a 
dvil  proceeding. 

Without  regard  to  this,  the  document,  the 
Introdnctlon  of  which  was  [termitted  by  the 
court,  should  not  have  been  admitted,  be- 
cause the  accusation  alleged  tliat  the  defend- 
ant represented  that  he  owned  **a  certain 
bay  horse  mule  about  six  years  old,  weighing 
about  900  or  1,000  pounds,  named  'Jim,'  and 
that  Bald  mule  was  unincumbered":  wber& 


as,  in  the  note  or  mortgage  admitted  by  the 
court,  S.  S.  Brewer  ft  Settle  retained  ti- 
tle and  ownership  in  a  "black  horse  mule, 
about  six  years  old,"  "built  on  blocky  order," 
and  known  as  the  "Hill  mule."  Omitting 
other  points  of  difference,  it  is  plain  that 
tlie  same  mule  cannot  be  properly  described 
as  a  bay  mole  and  at  the  same  time  be  a 
black  mul&  The  able  counsel  for  the  state 
very  frankly  and  properly  concedes  that,  if 
the  allegation  as  to  Brewer's  ownership  can- 
not be  treated  as  surplusage,  then  there  is  a 
fatal  variance  between  the  allegata  and  pro- 
bata, and  the  conviction  will  not  be  sus- 
tained. 

There  are  many  descriptive  averments 
wtiich  could  be  omitted  from  an  accusa- 
tion, which,  when  mad^  become  material 
and  must  be  proved  as  laid.  In  the  pres- 
ent case  it  might  have  been  sufficient  to 
allege  that  the  defendant  falsely  stated  to 
li.  E.  Maxwell  ft  Co.  that  his  ownership 
in  the  mule  in  question  was  unincumber- 
ed; whereas  in  truth  and  in  fact  ttie  de- 
fendant did  not  own  the  mnle^  or  his  title 
was  incumbered.  It  Is  doubtful,  however,  if 
such  an  allegation  would  have  put  the  de- 
fendant sufficiently  on  notice  ot  the  diarge 
against  him  to  have  enabled  him  to  prepare 
and  defend  against  the  cha^;  but  when  ttie 
state  alleged  that  bis  statonent  was  untme 
because  tiie  said  mule  was  held'  by  one  S.  8. 
Brewer  under  a  certain  bill  of  sale,  this  al- 
legatiw  became  the  crux  of  the  case.  It  ap- 
pears from  the  record  that,  but  for  the  pri- 
or Hen  of  a  S.  Brewer  ft  Settle  the  U.  E. 
MaxweU  &  Go.  vOght  be  able  to  collect  the 
sum  of  969.02  by  a  sate  of  the  mule,  but  that, 
due  to  the  priority  of  the  Hen  of  Brewer 
ft:  Settles,  the  MaxweU  &  Go.  corporation  is 
unable  to  enforce  the  collection  of  its  debt, 
and  therefore  is  sDbject  to  loss,  and  Is  de- 
frauded. 

In  Fulford  v.  State,  50  6a.  591,  and  many 
later  decisions,  It  Is  said  that  If  the  entire 
averment  may  be  omitted,  of  which  the  de- 
scriptive matter  is  a  part,  or  can  be  rejected 
as  surplusage,  then  the  descriptive  matter 
falls  with  it  and  need  not  be  proved;  also, 
'If  any  unnecessary  averments  disconnected 
with  the  circumstances  which  constitute  the 
stated  crime  be  introduced,  they  need  not 
be  proved,  but  may  be  rejected  as  surplus- 
age." In  Joyce  on  Indictment,  {  359,  the 
author  says  that  the  names  of  third  persons 
who  are  collaterally  connected  with  the  of- 
fense, and  whose  identity  is  not  essential  to 
such  a  description  thereof  as  Is  necessary  to 
properly  inform  the  accused  of  the  nature 
and  cause  of  the  accusation  against  him, 
need  not  be  stated.  Under  this  rule  is  has 
been  held  that,  in  an  indictment  for  betting 
at  cards,  the  names  of  participants  other 
than  the  defendant  need  not  be  given;  and 
in  an  indictment  for  selling  intoxicating  liq- 
uors, the  person  to  whom  the  sale  is  alleged 
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to  hsre  been  made  need  not  be  named;  and 
In  an  Indictment  for  resisting  an  officer  wbo 
Is  taking  a  prisoner  to  Jail  It  is  not  necessary 
to  name  the  prisoner  who  Is  being  carried. 
Many  examples  of  like  kind  might  be  given, 
but,  althongh  it  might  have  been  unneces- 
sary In  the  first  Instance  to  have  named  tbe 
person  who  held  the  retainer  of  title,  we  do 
not  think  that  the  averment  can  for  that 
reason  alone  be  treated  as  sarplnsage.  An 
aTerment  which  may  become  material  be- 
cause it  Is  Incorporated  as  a  part  of  the 
charge  must  be  descriptive  of  an  essential 
element  of  the  crime,  and  we  tMnk  this  is 
the  case  in  the  present  Instance.  According 
to  the  allegation  of  the  accusation,  the  de- 
fendant's representation  that  he  was  the 
owner  of  the  mnle  was  false  because  the 
mnle  was  the  property  of  S.  S.  Brewer. 

Tbe  facts  with  relation  to  the  introduc- 
tion of  the  mortgage  given  by  the  defendant 
to  M.  E,  Maxwell  &  Co.  on  March  16,  1909, 
aa  certified  by  the  trial  Judge,  are  as  follows: 
The  defendant  objected  when  the  mortgage 
was  tendered  in  evidence  upon  the  ground 
that  its  execution  had  not  been  proved.  The 
mortgage  gave  evidence  of  having  been  re- 
corded January  29,  1912,  In  the  clerk's  office 
of  tbe  superior  court  of  Elbert  county.  When 
the  defendant  objected,  the  state's  counsel 
replied  that  the  mortgage  had  been  recorded, 
and  thereupon  tbe  objection  was  withdrawn. 
It  does  not  appear  that  at  this  time  the  de- 
fendant's counsel  saw  the  mortgage  Itself  or 
examined  the  entry  of  record;  but  when  he 
started  to  argue  the  case  he  moved  the  •court 
to  rule  the  mortgage  out  of  the  evidence  be- 
cause, the  defendant  having  resided  at  that 
time  and  ever  afterward  in  Wilkes  county, 
and  not  In  Rlbert  county,  the  mortgage  was 
not  entitled  to  record  in  Elbert  connty,  and 
tlierefore  It  was  not  admissible  without 
proof  of  Its  execution  by  tbe  subscribing  wit- 
ness. The  court  overruled  this  motion,  and 
exception  was  taken  to  this  ruling.  The  evl- 
dence  ia  undisputed  that  the  defendant  had 
never  lived  In  Elbert  county,  and  that  at 
the  time  of  the  execution  of  the  mortgage  to 
Maxwell  &  Co.,  as  well  as  since,  he  lived  in 
Wilkte  county;  and  of  course  the  Code  re- 
quires that  mortgages  to  personalty  be  re- 
corded In  the  oonnl7  of  tbe  residence  of  the 
mortgagor. 

Svldence  of  recordation  sufficient  to  dis- 
pense with  proof  of  the  execution  of  a  mort- 
gage to  personalty  must  be  proof  that  the 
mortgage  was  recorded  in  the  county  of  the 
mortgi^r*B  residence.  But  since  the  execu- 
tloit  of  a  writing  may  be  proved  by  the  admls- 
sloDs  of  the  perhon  who  signed  It,  and  there  is 
some  evidence  in  regard  to  admissions  made 
by  the  defendant  to  the  effect  that  he  made 
a  mortgage  to  M.  B.  Maxwell  &  Co.,  which 
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may  be  infcrped  to  be  the  same  as  tbe  paper 
Introduced  in  evidence,  we  are  not  prepared 
to  hold  that  the  Jndge  erred  in  submitting  to 
the  Jury  the  question  as  to  whether  the  ex- 
ecution of  the  mortgage  was  sufBciently  prov- 
ed by  these  admissions  of  tbe  defendant  him- 
self. The  motion  of  the  defendant's  counsel, 
under  the  circumstances,  did  not  come  too 
late;  for  It  is  apparent,  by  the  statement 
of  the  state's  counsel,  he  was  Intentionally 
misled,  and  it  was  not  too  late  for  the  state 
to  ask  that  the  case  be  reopened,  and  that 
proof  of  the  execution  of  tbe  mortgage  be 
permitted.  But  In  view  of  the  testimony  in 
regard  to  the  admissions  by  tbe  defendant 
that  he  execute  a  mortgage  to  M.  E.  Max- 
well &  Co.,  and  there  being  no  bint  that  be 
ever  made  more  than  one  mortgage  to  this 
corporation,  it  does  not  appear  that  the  de- 
fendant was  hurt  by  the  ruling. 

The  court  did  not  err  In  charging  the  Jury 
in  the  terms  of  section  719  of  the  Penal  Code 
that  "any  person  using  any  deceitful  means 
or  artful  practices,  other  than  those  which 
are  [specifically]  mentioned  In  this  Code,  by 
which  an  individual,  or  a  firm,  or  a  corpora- 
tion, or  the  public  Is  defrauded  and  cheated 
is  [guilty  of]  a  misdemeanor  under  our  law," 
upon  the  ground,  as  assigned,  that  the  pro- 
visions of  section  719  are  Inapplicable  to  the 
accusation.  The  prosecution  was  not  based 
upon  the  provisions  of  section  703,  for  the 
alleged  representation  of  the  defendant  was 
confined  solely  to  the  ownership  of  a  certain 
mule,  and  did  not  relate  generally  to  his 
"respectability,  wealth,  or  mercantile  corre- 
spondence and  connections."  This  Is  con- 
ceded by  counsel  for  plaintiff  in  error. 
Counsel  insists,  however,  that  the  accusation. 
If  it  sets  out  any  offense,  charged  the  oCFense 
defined  In  section  713  of  tbe  Penal  Code.  We 
cannot  concur  in  this  view,  for  that  section 
relates  specifically  to  the  subject  of  giving 
false  Information  by  one  who  is  Interrogated 
as  to  the  facts,  and  It  does  not  appear  from 
the  accusation  in  this  case  that  the  accused 
was  Interrogated  as  to  whether  there  was  a 
lien  upon  the  mule  In  question  or  not  On 
the  contrary.  It  would  ai^>ear  that  his  state- 
ment was  nude  voluntarily  and  without 
solicitation  or  interrogation,  with  the  pur- 
pose on  his  part  of  obtaining  credit 

On  account  of  the  state's  failure  to  prove 
that  the  offense  was  not  barred  by  the  stat- 
ute of  limitations,  and  the  error  of  tbe  court 
in  admitting  in  evidence  a  document  showing 
that  title  was  reserved  to  a  partnership  not 
mentioned  in  the  accusation,  and  In  property 
not  mortgaged  to  M  E.  Maxwell  &  Co.,  the 
verdict  finding  the  accused  guilty  was  con- 
trary to  law  and  the  evidence,  and  a  new 
trial  should  have  been  granted. 

Judgment  reversed* 
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SUPREUB  BUUNO  OF  FRATERNAL 

uTSTic  cntcaiiE  v.  black- 
shear.  (No.  4,35S.) 

(Court  of  Appeals  of  Qeorgia.   Aug.  80,  1018.) 

(8yllahu9  by  Ote  Oovrt.) 

iNSnSAITCK  (S  718*)— Fbateenal  Benbtit  As- 
80CIATI0WS— Action  on  Policy— Evidence. 
This  case  is  controlled  by  the  decision  of 
the  Supreme  Court  in  Fraternal  Life  ft  Acci- 
dent AssoeiatioB  v.  Evans,  140  Ga.  — 78  8. 
B.  915.  It  appears  from  the  record  that  the 
plaintiff  in  error  is  a  fraternal  beneficiary  as- 
sociation, and  therefore  Is  exempt  from  tbe  rule 

?rescribed  in  section  2471  pf  the  Civil  Code  of 
910,  which  provides  that  the  oonstitntloii  or 
hy-lawB  of  iosoraoce  companies  doinr  business 
in  this  state,  whether  they  are  foreign  or  do- 
ntesdc,  shall  not  be  received  in  evidence  as  a 
part  of  the  Insnrance  policy,  or  u  an  Independ- 
ent contract,  unless  embodied  in  or  attached  to 
the  policy.  The  trial  jadge  therefore  erred  in 
excluding  from  evidence  the  by-law  of  the  plain- 
tiff in  error. 

[Ed.  Note,— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1854 ;  Dec  Dig.  |  71&»] 

Ertor  from  CUj  Court  (ft  Athens;  H.  S. 
West,  Judge, 

Action  by  D.  S.  BlackBhear  against  tbe 
Supreme  Bnllng '  of  the  Fraternal  Mystic 
Circle.  Judgment  for  plaintiff,  and  defbnd- 
ant  brings  error.  Reversed. 

T.  S.  Mell,  Qf  Athens,  for  plaintiff  in  error. 
W.  M.  Smith  and  Cobb  ft  Erwin,  all  of 
Athens,  for  defendant  in  error. 

RUSSELL,  J.  Mrs.  Blackshear  sued  the 
Supreme  Ruling  of  the  Fraternal  Mystic 
Circle  on  a  benefit  certificate  upon  the  life 
of  her  husband,  Thomas  B.  Blackshear,  for 
$2,000.  The  defendant  association  pleaded 
that  it  was  a  fraternal  beneficiary  order  as 
defined  in  chapter  2,  art  0,  S  7  (section  2866- 
2877),  of  the  Civil  Code;  that  the  deceased 
came  to  his  death  by  his  own  hand,  and  that 
tbe  certificate  provided,  as  one  of  its  condi- 
tions, that  each  member  should  comply  "with 
the  constitution,  laws,  rules,  and  require- 
ments of  the  Supr^e  Ruling  of  the  Frater- 
nal Mystic  Circle,  now  in  force  or  as  they 
may  be  amended  or  altered";  and  that  the 
Insured  had  agteed  in  his  application  for 
membership  that  the  constitution  and  by- 
laws were  a  part  of  tbe  contract  as  fully 
as  if  they  were  set  forth  at  length  therein. 

One  of  the  by-laws  of  the  defendant  asso- 
ciation provides  that  in  the  event  that  a 
member  commits  suicide  within  tbe  first  20 
years  of  bis  membership,  whether  the  act 
be  voluntary  or  Involuntary,  conscious  or  un- 
conscious, or  whether  the  insured  be  sane  ,or 
insane  at  tbe  tlm^  or  If  the  insured  die  from 
the  effect  of  any  drug  administered  by  him- 
self, then  tbe  beneficiaries  of  sndi  membw 
shall  be  entitled  to  only  one-twentieth  of  the 
amount  of  the  deatli  benefit  stated  in  the 
certificate  for  each  year  of  the  membra^ip 
of  tbe  Insured.   It  was  uncontradicted  that 


the  insured  himself  inflicted  the  wound 
which  caused  his  death.  The  case  was  tried 
by  the  court  slttinK  as  court  and  fnxy,  and 
the  judgmmt  rendered  for  the  platntlfT  was 
the  amount  of  tbe  certificate  The  defend- 
ant moved  for  a  new  trial  npon  tbe  general 
grounds,  and  also  upon  the  ground  that  "the 
court  erred  In  holding  that  the  constltntlon 
and  laws  and  by-laws  of  the  defendant  wen 
not  binding  on  the  plaintiff  because  th^  were 
not  attached  to  tbe  certificate  sued  on";  tbe 
defendant  insisting  that  it  is  a  fratnnal 
beneficiary  order,  and  as  such  Is  vxeapt 
from  the  provlsionB  of  tbe  law  requiring  by- 
laws to  be  attached  to  the  certificate  or  poli- 
cy of  Insurance. 

There  was  sufficient  eridenoe  to  authorize 
the  CO  art  to  find  that  the  insured  was  In- 
sane at  the  time  he  killed  himself,  that  he 
vras  a  member  of  a  Babordlnate  ruling 
In  Macon,  Qa.,  that  the  contract  was  in  force 
at  the  time  of  his  death,  that  the  age  of  tbe 
insured  was  correctly  stated  in  bis  applica- 
tion, and  that  the  plaintiff  was  the  benefici- 
ary named  In  tbe  contract  Ther^ore  tbe 
only  real  question  presented  in  the  case  Is 
whether  the  court  erred  in  holding  that  the 
by-laws  of  the  defendant  were  not  binding 
upon  the  Insured  or  the  plaintiff  because  they 
were  not  attached  to  the  certificate,  and 
erred  in  not  sustaining,  for  that  reeson,'  tbe 
defense  predicated  upon  the  by-law,  under 
which  the  defendant  Insisted  tliat  it  was  only 
indebted  to  the  beneficiary  in  the  sum  of 
$341.14,  which  it  had  tendered. 

The  plaintiff  In  error  asks  that  we  re- 
view the  ruling  of  this  conrt  stated  in  par- 
agraph 6  of  the  decision  in  the  case  of  Her- 
alds of  Liberty  v.  Bowen,  8  Ga.  App.  825, 
68  S.  E.  1008.  The  same  request  is  made 
by  counsel  not  employed  In  the  present  case, 
but  having  cases  involving  the  same  point, 
who  were  granted  special  permission  to  file 
briefs. 

This  case  is  controlled  by  the  ruling  of  ttie 
Supreme  Conrt  In  Fraternal  Life  ft  Accident 
Association  v.  Evans,  140  Qa. — ,  78  S.  B. 
915,  in  which  It  was  held  that  fraternal  bene- 
ficiary orders  shall  be  governed  exclusively 
by  the  provisions  of  chapter  2,  art  9,  S  7 
of  the  Civil  Code  (sections  286&-2877),  and 
are,  by  the  provisions  of  section  2869,  ex^pt 
from  tbe  provisions  of  section  2471«  requir- 
ing life  and  fire  Insurance  policies,  which  re- 
fer to  the  application  for  insnrance  or  to 
the  constitution,  by-laws,  or  other  mlea  of 
the  company,  to  contain  or  have  a  oopj  of 
the  same  attached  thereto^  In  order  to  au- 
thorize the  introduction  of  such  constitution, 
by-laws,  or  rules  In  evidence  as  a  part  of  the 
policy.  The  trial  judge,  therefore,  erred  In 
holding  that  the  constitution,  by-laws,  rules, 
and  requlr^nents  of  the  Suiweme  Ruling  of 
the  Fraternal  Mystic  Circle^  were  inadmis- 
sible for  ttie  reason  that  the  same  did  not 
appear  In  tbe  certificate  of  membmhlp  and 
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were  not  attached  thereto  by  copy  as  an  ex- 
hibit 

It  l8  not  necessary  to  rerlew  the  mllng 
iQ  the  case  of  Heralds  of  Liberty  t.  Bowen. 
sopra,  becaose  the  point  here  preseided  was 
not  Involved  when  that  case  was  before  this 
court.  This  Is  plain  from  the  wording  of 
paragraph  S  of  that  decision,  In  which  we 
held  that  "an  association  which  issues  poll- 
dea  of  insurance,  but,  so  far  as  appears,  has 
no  rltoal  nor  any  initiation,  tsnnot  be  1^1- 
ly  classed  as  a  fraternal  beneficial  associa- 
tion under  the  laws  of  Georgia,  and  may  be 
treated  as  an  ordinary  Insurance  company." 
This  ruling  rdated  espedaUy  to  the  matter 
of  sOTTlce,  upon  which  we  ruled  In  the  pre- 
ceding part  of  the  decision;  but  it  Is  not  in 
conflict  with  the  sixth  paragraph,  In  which 
we  h^d  that  the  act  of  August  17, 1900  (Acts 
1906,  p.  107),  now  embodied  In  section  2471 
of  the  Code,  applied  to  such  assessment  aa- 
sodatlons  as  the  Heralds  of  Liberty  appear- 
ed from  the  record  to  be  (as  Indicated  In  par- 
agraph 3  of  the  decision);  1.  e.,  associations 
without  ritual  or  form  of  Initiation,  or  lodge 
form  of  goremment,  but  purporting  to  be 
and  sometimes  called  "fraternal  associa- 
tiona."  It  appears  from  the  record  in  that 
case  that,  though  the  Heralds  of  Liberty  had 
supreme  headquarters  located  In  a  sister 
state,  Bowen  had  never  been  Initiated,  and 
there  was  not,  at  that  time,  a  single  lodge 
within  the  state  of  Georgia,  nor  any  proof 
that  Bowen  was  a  member  of  any  sobor- 
dlnate  lodge  here  or  ^sewhere. 

The  distinction  between  assessment  com- 
panies, such  as  the  record  shows  the  Heralds 
of  Liberty  to  be,  whether  fraternal  or  not, 
and  fraternal  beoefidary  associations,  dealt 
with  In  chapter  2,  art  9,  i  7  ^)f  the  Civil 
Code,  Is  pointed  out  by  Presiding  Justice 
Kvans  In  Fraternal  Life  &  Accident  Associa- 
tion T.  Svans,  supra.  In  that  case  the  court 
rules  that  "the  General  Assembly  have  dif- 
ferentiated fraternal  beneficiary  associations 
from  co-operative  and  assessmeot  companies. 
The  latter  are  classed  as  insurance  compa- 
nies (avll  Code,  S§  2412  to  2450),  while  the 
former  are  exempt  from  the  provisions  of  the 
insurance  laws  (section  2869  of  the  Code)." 
Having  held  In  the  Bowen  Case,  supra,  as  to 
the  matter  of  service,  that  the  plaintiff  In  er- 
ror was  not  a  fraternal  beneficiary  associa- 
tion, we  were  certainly  compelled  to  hold 
that  It  was  not  exempt  (not  being  a  fraternal 
beneficiary  association)  from  the  requirement 
of  section  2471  of  the  Ctvil  Code,  as  to  the 
matter  of  incorporating  in  the  certificate  or 
attaching  thereto,  as  an  exhibit  a  copy  of 
its  constitution,  by-laws,  or  rules,  before  they 
wonld  be  admissible  In  evidence 

The  case  at  bar  comes  squarely  under  the 
mllng  In  Fraternal  Life  A  Accident  Assoda- 
tltm  T.  BJrans,  supra.  The  proof  ehovra  that 
the  Supreme  Ruling  of  the  Fratandl  Mystic 
drele  la  the  supreme  body  of  that  fraternal 
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baiefidary  association,  whldi  has  subordi- 
nate lodges  (or  "rulings").  The  snprems 
council  Is  a  represeutatlTe  body,  and,  before 
m^bershlp,  api^cants  must  be  formally  In- 
itiated according  to  the  rltnal  Upon  this 
state  of  facts  the  Supreme  Court  ruled  that 
such  fraternal  beneficial  associations,  unlike 
mutual  co-operative  and  assessment  insur- 
ance companies  (and  this  Includes  all  fra- 
ternal Insurance  companies  which  do  not 
possess  the  requisites  essential  to  oonstltuto 
th«n  fraternal  beneficiary  assodatlons),  are, 
by  Oie  provisions  of  section  2869  of  the 
Code  exempt  from  the  rule  prescribed  In 
section  247L  It  foUows  that  the  trial  jiOge, 
is  the  case  now  before  ns,  erred  In  excluding 
tnm  evldoDce  the  l^-laws  of  the  defendant 
fraternal  ben^dary  association. 
Judgment  reversed. 


HARBISON  V.  LBE.    (No.  4,424.) 
(Court  of  Appeals  of  Georgia.   Aog.  30,  1918.) 

(SyUaiu*  hv  the  Court.) 

1.  CoHTRAcra  (§  94')— Peaud— Effect. 

Fraud  voids  all  contracts  (Civ.  Code  1910, 
§  4254),  and  the  law  is  liberal  in  allowing  ways 
and  means  for  relieving  from  the  consequences 
of  fraud,  provided  the  presence  and  evil  of  the 
alleged  fraud  is  first  showi(. 

[Ed.  Note.— For  other  cases,  see  (Contracts, 
Cent.  Dig.  IS  42(M30,  1100,  1181,  1166;  Dec. 
Dig.  I  »4.*/ 

2.  Bills  akd  Notes  (i  108*)— Fbaitd  (|  20*) 
—What  Constitutes— Falsx  Stateuents. 

The  conrt  correctly  snstalned  the  demurrer 
to  that  paragraph  of  the  defendant's  answer 
which  stated  that  the  defendant  was  induced  by 
fraud  to  sign  the  note.  If  the  defendant  could 
read,  there  was  no  reason  why  he  should  have 
reposed  special  confidence  in  the  agent  of  the 
plaintiff ;  nor  was  there  any  exigency  which 
compelled  him  to  haste  in  ezecutine  Ae  note. 
The  agent  of  the  plaintiff  did  not  full;  state  the 
contents  of  the  note,  but  his  statement  as  to 
the  matter  to  which  the  statement  related  was 
true.  But  even  "a  false  statement  is  not  fraud- 
ulent, when  there  is  no  reason  why  the  state- 
ment should  be  believed  and  acted  upon." 
Branan  v.  Warfield  &  Lee,  3  Ga.  App.  Ci86  (2), 
60  S.  E.  325. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  j|  233-240 ;  Dec  Dig.  { 
i^'*]  H  IT,  18;  Dec.  Dig. 

3.  Evidence  (8  441*)  —  CoirrRADicxioN  or 
Wbitino — Warbantt. 

If  the  answer  of  the  defendant  had  set  up 
such  A  state  of  facts  as  would  have  authorized 
the  conclusion  that  the  defendant  was  induced 
to  sign  the  note  by  fraud  on  the  part  of  the 
agent  of  the  plaintiff,  the  defendant  would  have 
been  entitled  to  introduce  proof  of  a  breach  of 
any  warranty  from  wliicb  resulted  a  failure  of 
consideration.  But  since  the  defendant  failed 
to  allege  that  the  execution  of  the  contract  was 
induced  by  fraud,  his  plea.  In  which  it  was 
sought  to  contradict  the  terms  of  the  written 
contract  by  parol  testimony  in  support  of  the 
defense  that  there  had  been  a  breadi  of  an  oral 
warranty  given  prior  to  the  contract,  was  prop- 
erly stricken.  The  contract  here  involved  con- 
tained no  express  warranty.  The  allegation 
that  its  execution  was  procured  by  fraud  was 
necessary,  and  proof  to  that  effect  was  essen- 
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tial,  before  the  defendant  would  be  permitted 
to  ingT&ft  upon  the  contract  an  express  wai^ 
ranty  aa  to  the  age  of  the  mules.  The  case 
might  be  different  if  the  defendant  bad  merely 
pleaded  failure  of  consideration  resulting  from 
a  breach  of  the  implied  warranty  that  the  mules 
were  merchantable  and  reasonably  aoited  for 
Cbe  purposes  intended. 

[Ed.  Note.— For  other  cases,  see  Brldence, 
Gent.  Dig.  H  1719,  1723-1768,  176^-1^, 
203(^204f;  £fec  Dig.  |  441.«] 

4.  DnnTBBBS  TO  FXTITIOir. 

There  was  no  ^rror  in  sostainlnr  Um  de- 

marrer. 

Error  from  Clt7  Oonrt  of  JefCersonvlUe ; 
Ia  T>,  Shannon,  Judge. 

Action  by  Z.  Harrison  against  W.  O.  Lee. 
Judgment  for  defendant,  and  jdalntlfl  brings 
error.  Affirmed. 

Ia  D.  Moore,  of  Hacon,  for  plaintiff  in 
error.  F.  Chambers  ft  Son,  of  Macon,  for 
defendant  in  error. 

BUSSSU^       Judgment  affirmed. 


oni^spia  t.  bacon  pecan  co. 

(No.  4,542.) 

(Conrt  of  Appeals  of  Georgia.  Aug.  30,  1913.) 

(Byllabiu  hv  t\e  OourtJ 

1.  Sales  (i  428*)  —  AcnoR  roB  Pdxoh&sb 
pBicis— Set-Off. 

A  plea  which  properh  alleged  that  the  de- 
fendant had  given  notes  for  the  purchase  price 
of  trees  bought  by  him  from  the  plaintifF,  and 
had  been  compelled  to  i»ay  these  notes  because 
they  were  transferred  for  value,  before  ma- 
turity, to  innocent  purchasers,  should  have  been 
allowed  as  an  amendment  to  the  answer.  Such 
an  amendment  would  have  afforded  the  defend- 
ant the  right  to  set  off,  as  against  the  account 
sued  on,  an  amount,  out  of  the  sum  paid  by 
him  to  the  innocent  holder  of  the  notes,  egnu 
to  the  damages  which  the  defendant  would  be 
entitled  to  recover  for  breach  of  implied  war- 
ranty as  to  the  trees  purchased  by  him.  In 
other  words.  If  tha  defendant  was  forced  to  pay 
the  notes  after  the  discovery  of  the  defects  in 
the  trees  purchased  by  him,  becanse  his  notes 
were  in  tiie  hands  of  innocent  purchasers, 
whose  rights  could  not  be  affected  by  failure 
of  consideration  or  a  breach  of  warranty,  he 
could  have  pleaded  tie  failure  of  consideration. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  li  1214r-1223;  Dec.  Dig.  {  42&*] 

2.  Sales  (S  436*)  —  Action  job  Pubobasb 

Pbicb— Anbweb— Set -Oft. 

In  the  present  case  the  defendant  sought 
to  set  ap  that  be  was  compelled  to  pay  the 
notes  he  had  originally  given  to  the  pluntiff, 
because  they  were  In  the  hands  of  mnocent 
purchasers.  However,  the  plaintiff  specially  de- 
murred to  this  answer,  upon  the  ground  that 
the  defendant's  plea  did  not  state  when  the 
alleged  notes  were  given,  or  to  whom  they  were 
transferred,  nor  otherwise  state  sufficient  facts 
to  enable  the  court  to  decide  that  the  bank  to 
which  the  defendant  alleged  he  had  paid  the 
notes  was  a  holder  who  purchased  the  notes 
before  maturity,  and  therefore  the  statement 
that  the  bank  was  an  innocent  purchaser  was 
a  mere  conclusion  of  the  pleader.  The  plaintiff 
was  entitled  to  know  the  time  when  the  notes 
were  given,  and  to  whom  they  were  transfer- 
red ;  and,  upon  the  refusal  of  the  defendant  to 


amend  bis  idea,  it  was  not  error  to  strike  the 

plea. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  Sf  1239-1245;  Dec  Dig.  |  436.*] 

3.  DiKECTioN  or  Vbbdict. 

Upon  the  evidence  sabmitte&  so  far  aa  the 
same  was  pertinent  to  the  ^amng,  the  judg- 
ment of  the  court  ip  directing  a  verdict  was 
harmless  to  the  defendant 

Error  from  City  Oonrt  of  Albany;  D.  F. 
Cftsland,  Judge. 

Action  by  tba  Baoon  Pecan  Oomfpany 
against  J.  W.  OlUeaErie.  Jad^noit  t6r  plain- 
tiff, and  defendant  brings  error.  Affirmed. 

S.  J.  Jones  and  Hann  ft  Milner,  all  of  Al< 
bany,  for  plaintiff  In  error.  B.  J.  Bacon,  of 
Albany,  for  defwdant  In  error. 

RUSSELL,  J.  The  G.  M.  Bacon  Pecan  Com- 
pany brought  snit  on  an  account  against  J. 
W.  Gillespie  for  91,805.«),  besides  interest 
for  pecan  trees  alleged  to  have  been  furnished 
to  Gillespie  In  1912.  OiUesple  pleaded  that 
the  trees  were  bought  by  him  for  a  corpora- 
tion of  which  he  was  president  and  that  the 
corporation  wtas  liable  and  not  himself. 

It  was  admitted  on  the  trial  that  the  num- 
ber of  trees  stated  in  the  account  attached  to 
the  petition,  at  the  price  named,  were  sup- 
plied aa  alleged,  and  the  only  qnestion  orig- 
inally at  issue  in  the  case  was  whether  GU- 
lesple  was  liable  individually,  or  whether 
his  corporation,  the  Albany  Paper  Shell  Pe- 
can Company,  was  the  party  liable.  On  the 
introduction  of  evidence  aa  to  orders  for  the 
trees  by  J.  w.  Gillespie  Individually,  and  ac- 
ceptance by  the  G.  M.  Bacon  Pecan  Company, 
the  'court  held  that  the  contract,  as  shown 
by  the  letters  and  replies,  constituted,  as  a 
matter  of  law,  a  contract  with  J.  W.  Gllles- 
pte  Individually.  Thereupon  Gillespie  offered 
an  amendment  searing  to  set  off  damages  by 
alleged  breach  of  contract  in  connection  with 
the  trees  fnmlshed  Gillespie  during  the  wln> 
ter  of  1910-11,  one  year  prior  to  the  trans- 
action wliidi  was  the  basis  of  suit-  Tlie  con- 
tract, as  aEV^ears  from  ttw  record,  was  in 
writing  ItB  tenns  beii^  set  forth  -in  corres- 
pondence between  Ote  parties,  and  Quae  la 
no  express  warranty  Uiereln. 

^e  first  amendment  offered  (the  refnaal 
to  allow  which  la  assigned  as  erro^  was 
based  upon  the  tlieory  of  Ingrafting  an  er- 
press  warranty  by  parol  vpoa  tiie  written 
contract,  wlddi  was  then  In  eridenca  Tito 
defoidant  snbseqnmtly,  by  swam  ammd- 
ment,  which  was  allowed,  set  np  a  breach 
of  lnq)lied  warranty  as  to  the  trees  famished 
In  the  winter  of  1910-lL  lliere  was  erl- 
denee  in  behalf  of  tlia  plaintiff  showing  a 
waiver  of  this  implied  warranty,  by  payment 
In  fall,  after  fall  knowledge  of  the  nnmbw 
of  trees  that  had  died,  and  also  by  r^iewal 
of  note  after  the  facts  of  the  -all^^  death 
of  nnmbers  of  trees  and  tlie  breadi  of  the 
contract  were  discovered ;  bat  there  was  evi- 
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deuce  tor  tbe  deCmdant  tbat  the  notes  were 
paid,  not  Tolnntarily,  but  because  tbey  bad 
passed  to  tbe  bank  as  an  Innocent  pnrdiaser, 
and  that  as  to  the  purchaser  ct  the  notes 
for  value  failure  of  conalderatlon  was  no  de- 
tense.  TberenpOD  the  court  directed  a  ver- 
dict In  fiivor  at  the  plaintiff. 

[1-S]  1^  decision  of  this  court  upon  tbe 
qoestlons  presented  will  be  snffldently  under- 
stood from  the  beadnotes. 

Judsment  affirmed. 


I.  a.  &  Q.  W.  DURDEN  t.  ATCOCK  BROS. 

(No.  4,770.) 
(Court  <^  Appeals  of  Geoi^a.   Aug.  10,  1918. 
Rehearing  Denied  Sept.  16, 1018.) 

fSvUahut  l9  the  Court.) 

1.  GHAnXL  HOBTOAOn  (I  188*)— FUOKITIES 

— Lnn  ON  Cbofs. 

The  lien  of  a  mortage  oa  a  crop,  given  to 
nciife  payment  for  money,  supplies,  or  other  ar- 
ticles of  necessity,  to  aid  in  making  and  gather- 
ing  the  crop,  is  superior  to  a  lien  of  a  mortgage 
tiiereon  not  given  for  this  purpose,  though  re- 
corded first, 

[Ed.  Note. — For  other  cases,  see  Chattel 
^^ages,  Gent  Dig.  K  228-23d ;  Dee.  Dig.  i 

2.  Chattel  Mobtoaoes  (i  138*)  —  Likn  on 

CbOPS— PalORITIES—"  JU  DOME  rf  T." 

Tbe  purpose  of  the  act  of  1899  (Acts  1899, 
p.  78)  was  to  give  snch  preference  to  the  mort- 
gage creditor  who  furnished  money  or  supplies 
to  aid  in  making  a  crop  as  would  enable  in- 
solvents, who  might  not  otherwise  be  able  to 
obtain  credit,  to  pursue  their  ordinary  vocation 
of  farming,  instead  of  being  forced  to  become 
Tagrants,  and  perhaps  crimioals.  And  since  tbe 
lepslative  Intention  would  be  defeated  if,  mere- 
ly becanse  of  priority  of  record,  a  contract  lien 
were  held  to  be  superior  to  a  lien  of  a  judg- 
ment, which  arises  by  operation  of  law.  the 
word  "jndgment,"  as  used  in  section  3349  of 
the  Civi\  Code  of  1910,  so  far  as  applicable  to 
proceedings  by  rale  brought  to  distribute  funds 
Id  costodia  Iccis,  inclDdes  any  final  procsu  un- 
der which  the  property  (tbe  proceeds  of  the 
sale  of  which  are  subject  to  distribution)  was 
brought  to  sale  or  could  have  been  legally  sold. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent.  Dig.  Si  228-236;  Dec.  Dig.  { 
138.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  4,  pp.  3827-3842;  vol.  8,  pp.  7695,  7696J 

Error  from  City  Court  of  Monroe;  A  C 
Stone,  Judge. 

Action  by  Aycock  Bros,  against  one  Ad- 
cock  to  foreclose  a  mortgage  on  certain  cot- 
ton. Judgment  for  plaintiff  and  J.  G.  &  O. 
W,  Durden  placed  a  mortgage  on  the  same 
property  in  the  hands  of  the  levying  officer. 
Aycock  Bros,  brought  a  rule  to  determine 
qnestion  of  priority  of  liens.  Judgment  for 
Aycock  Bros.,  and  J.  G.  &  Q.  W.  Durden 
bring  error.  Reversed. 

Jos.  H.  Fdker,  of  Monroe,  for  plalntUTs  In 
error.  Walker  &  Roberts,  of  Monroe^  for 
defendants  In  error. 

RTISSELL.  J.  The  single  question  pre- 
sented by  this  record  Is  whether  the  lien  of  a 


mor^iage  on  a  crop  given  to  secnre  payment 
for  advances  famished  to  aid  in  makbig  and 
gathering  the  crop  in  the  year  In  which  the 
mortgage  was  given,  is  Inferior  to  the  lien 
of  a  mortgage  given  to  anotha  creditor  to 
secure  the  payment  of  the  debt  of  a  for- 
mer year,  merely  because  It  was  not  record- 
ed until  after  the  mortgage  given  to  secure 
the  older  indebtedness  was  recorded  In  tbe 
clerk's '  office  of  the  superior  court  Gener- 
ally, as  among  themselves,  the  priority  of 
mortgage  liens  is  fixed  by  the  date  of  the 
record.  In  the  absence  of  the  elements  of 
notice  (Civil  Code,  8S  3259.  3260);  and  In  the 
present  case  the  decision  of  the  trial  jud^e 
seems  to  rest  upon  the  fact  that  the  mort- 
gage In  favor  of  the  defendant  Id  error  was 
recorded  at  a  time  prior  to  the  record  of 
the  mortgage  of  the  plaintiff  in  error.  The 
following  imdlBpnted  facts  appear  fnnn  the 
record: 

One  Adcock  was  Indebted  to  the  firm  of 
Aycock  Bros,  for  guano  and  other  articles, 
which  Indebtedness  was  represented  by  two 
notes,  one  due  October  1, 1911,  and  the  other 
due  October  1,  1912;  both  of  tbem  represent- 
ing indebtedness  for  the  year  1911.  On  May 
18,  1912,  Adcock  mortgaged  his  crop  of  cot- 
ton to  J.  G.  &  6.  W.  Durden  to  secure  i)ay- 
ment  for  $200  worth  of  supplies,  to  aid,  as 
stated  in  the  mortgage  Itself,  la  making  his 
crop  of  that  year.  On  the  same  day  he  ex- 
ecuted to  Aycock  Bros.,  as  security  for  the 
payment  of  pre-existing  Indebtedness  to  theui, 
a  mortgage  upon  3,000  pounds  of  his  first 
lint  cotton,  to  be  grown  upon  the  same  placa 
The  Aycock  mortgage  was  recorded  on  the 
day  of  its  execution;  the  Durden  mortgage 
was  not  recorded  until  May  22,  1912.  On 
October  15,  1912,  Aycock  Bros,  foreclosed 
their  mortgage;  and  before  the  sale  of  Ad- 
cock's  cotton  the  Durdens  placed  their  mort- 
gage In  the  hands  of  the  levying  officer.  Ay- 
cock brought  a  rule  against  the  officer,  and 
the  question  of  priority  of  lien  was  submitted 
for  adjudication  to  the  Judge  of  the  dty 
court  of  Monroe.  There  was  testimony  that 
one  of  the  firm  of  Aycock  Bros,  had  notice 
of  the  Durden  mortgage  when  the  Aycock 
mortgage  was  executed;  but  this  evidence 
seems  not  to  have  been  considered  by  the 
court,  and  It  Is  Immaterial,  in  the  view  that 
we  take  of  the  case  here.  Regardless  of  the 
question  of  notice,  It  Is  admitted  that  Ay- 
cock's  mortgage  was  first  recorded,  but  that 
Durden's  mortgage  was  given  to  secure  pay- 
ment for  supplies  which  were  used  to  aid  in 
making  the  crop  of  1912,  while  Ayoock's 
mortgage  secured  debts  of  the  year  1911,  and 
did  not  secure  a  debt  to  aid  In  making  the 
crop  of  1912.  The  trial  judge  directed  the 
funds  in  court,  after  the  payment  of  tiie 
costs,  to  be  applied  upon  the  mortgage  fl.  fa. 
of  Aycock  Bros.,  no  doubt,  as  we  have  said 
above,  deterndnhig  the  Issue  by  the  priority 
of  the  record. 

[1]  We  think  the  court  erred  In  this  rul- 
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big.  .We  have  not  been  able  to  find  any  caM 
in  wblfib  tbe  exact  point  has  been  decided  b; 
the  Supreme  Court,  bat  we  think  that  the 
rulings  in  Franklin  t.  Callaway,  120  Oa.  382. 
47  S.  E.  970;  and  AUn  t.  Comer  ft  Co.,  138 
Ga.  783,  76  S.  E.  1121,  cl^rly  Indicate  the 
importance  ot  constnUng  section  834B  of  tbe 
drll  Code  In  accordance  with  the  legislative 
purpose  wbldi  was  manifest  in  Its  passage^ 
The  section  as  taken  from  tbe  act  of  1899 
(Acts  1899,  p.  78)  provides  that  "the  Uen  of 
mort^ges  on  corps,  which  mortgages  are 
given  to  secure  tbe  payment  of  debts  for 
money,  supplies,  and  other  articles  of  neces- 
sity, including  live  stock,  to  aid  in  making 
and  gathering  such  crops,  shall  be  superior 
to  Jndgmenta  of  older  date  than  such  mort- 
gages." As  pointed  out  by  Mr.  Justice  Lamar 
in  Franklin  v.  Callaway,  supra.  It  Is  appar- 
ent that  the  status  of  this  enactment  is  some- 
what anomaloua  Tbe  Leffislatnre  wafi  d<>nl- 
Ing  with  a  condition  In  wbich  persons  hold- 
ing older  fl.  fas.  bad  liens  on  everything 
owned  or  which  might  subsequently  be  ac- 
quired by  one  who  might  wish  to  engage  In 
farming.  According  to  section  2787  of  the 
Code  of  1895  (Code  of  1910,  S  3329),  the  Hens 
established  therein  stood  In  the  following  or- 
der: (1)  Liens  In  favor  of  the  state,  conntles, 
and  municipal  corporations,  for  taxes.  (2) 
Liens  In  favor  of  creditors  by  judgment  and 
decree.  (3)  Liens  In  favor  of  laborers.  (4) 
Liens  in  favor  of  landlords.  (5)  Liens  In 
favor  of  mortgagees,  (6)  Liens  In  favor  of 
landlords  fumliAlng  necessaries.  At  the 
time  of  the  passage  of  the  act  of  1890  tbe 
Hen  of  a  Judgment  creditor  was  superior  to 
the  lien  of  a  mortgagee  Rubsequently  ac- 
quired; and  while,  anterior  to  the  passage 
of  that  act,  the  priority  of  the  lieu  as  among 
the  mortgagees  was  establLibed  by  the  date 
of  the  record  of  their  respective  mortgages, 
it  cannot  be  supposed  that  wbile  the  General 
Assembly  was  singling  out  thnt  particular 
class  of  mortgages  which  secured  the  pay- 
ment of  supplies  necessary  to  make  crops, 
and  making  the  Hen  of  such  a  mortgage  su- 
perior to  tbe  lien  established  by  a  judgment 
or  decree,  tbe  Legislature  intended  that  a 
mere  contract  Hen,  created  to  secure  an  In- 
debtedness not  of  that  class  which  it  was 
seeKlng  to  prefer,  should  be  entitled  to  pri- 
ority over  judgments.  And  yet  to  rule  that 
because  of  priority  of  record  a  mortage 
t^ven  to  secure  the  debt  of  a  previous  year 
has  priority  of  Hen  over  a  mortgage  given  to 
secure  payment  for  supplies  furnished  in  the 
year  In  which  the  crop  was  made,  and  which 
were  furnished  for  the  speclQc  purpose  of 
enabling  that  particular  crop  to  be  made, 
would  in  many  cases  have  precisely  that  ef- 
fect. 

If  the  contention  of  the  defendant  In  er- 
ror is  sound,  the  statement  we  have  just 
made  might  be  Illustrated  b;^  the  present 
case.  If  priority  of  Uen  is  to  depend  solely 
upon  the  date  of  the  record  of  the  respective 


mortgages,  the  Aycock  mortgage  fl.  Ik.  would 
take  the  fund  in  the  hands  of  tiie  constable 
(or  sheriff,  as  tbe  case  may  be)  to  the  ex- 
clusion of  file  Dnrden  supply  mortgage  fi.  fa. 
Any  judgment  creditor  of  Adcodc,  plac- 
ing ids  fl.  fa.  in  the  bands  of  the  officer,, 
could,  by  nde,  take  the  fond  away  from  Ay- 
cock;  and  thus  tiie  proTistfms  of  section 
8340  would  be  abaolutdy  nnlHfled,  because 
the  fund  at  last  would  have  hmi  iQiplied  to 
a  Judgment  ot  older  date  titan  the  Durdoi 
fl.  fa.  Hie  Judgment  creditor  could  not  take 
the  fund  directly  from  the  Dnrden  mort- 
gage, but  through  the  Intamediatlon  at  tbe 
AyeoA  fl.  fft.  he  could  indirectly  subvert  the 
superiority  of  tbe  Durden  lien  Into  Infodor- 
ity.  Or  would  tbe  court  bave  to  bold  in 
such  a  cue  that  tiie  Uot  of  the  Aycock  mort- 
gage was  superior  to  the  morteage  for  sup- 
plies ttk  fiivor  of  tbe  Durdens  because  the 
AyoD(9i  mortgage  was  first  recorded,  but  thai; 
inasmuch  as  the  Uen  of  the  Judgmoit  cred- 
itor who  had  intervened  vax  superior  to  that 
of  the  AycoCk  mortgage,  and  the  Ayco<ik8 
could  not  hold  the  fund  to  be  appUed  on 
their  mortgage  fl.  fa.,  the  fund  slionld,  by  rea- 
son of  tbia  Interventbm,  be  applied  upon 
the  Dnrden  mortgage  because  the  Uen  of 
the  Aycock  mortgage  was  Inferior  to  tlie  Uen 
of  the  Judgment? 

It  is  very  plain,  from  the  ruUngs  in  tbe 
Franklin  and  Akin  Cases,  supra,  that  tbe 
recording  of  the  mortgages  provided  for  In 
section  3349  of  the  Civil  Code  is  a  matter 
of  very  little  importance.  It  is  adjudicated 
in  those  cases  that  it  Is  a  matter  of  no  con- 
sequence whatever,  where  a  mortgage  given 
for  suppHes  to  aid  In  making  a  crop  comes 
In  conflict  with  an  older  fl.  fa.  In  the  Frank- 
lin Case  Justice  Lamar  says,  "Whether  the 
paper  was  recorded  on  the  day  it  was  execut- 
ed, or  months  afterwards,  will  make  no  dif- 
ference," and  in  the  Akin  Case  the  mort- 
gage for  suppHes  was  not  recorded  until 
after  the  fl.  fa.  had  actuaUy  been  levied. 
When  a  mortgage  given  to  aid  in  making  a 
crop  comes  in  conflict  with  a  mortgage  giv- 
en to  secure  a  debt  made  for  a  different  pur- 
pose, the  nmtter  of  record  cannot  be  of  any 
more  Importance  than  when  the  contest  Is 
between  the  mortgage  given  for  suppHes  and 
tbe  fl.  f a.  on  a  common-law  judgment,  unless 
it  was  the  intention  of  the  General  Assembly 
to  give  to  mortgages  executed  to  secure  debts 
of  every  kind  a  priority  over  older  judgments. 

The  use  of  the  word  "date"  in  section 
3349  of  the  Civil  Code  Is  not  without  some 
significance.  A  Uen  can  only  flnd  full  frui- 
tion In  final  process.  The  Aycock  mortgage 
could  not  have  brought  the  crop  here  In- 
volved to  sale  without  being  foreclosed,  or 
without  a  mortgage  fl.  fa.,  and  the  mort- 
gage fl.  &.  is  final  process  (In  a  sense  a  Jndg- 
mcmt),  unless  its  progress  be  arrested  by 
some  proceeding  appropriate  for  tbe  purpose 
of  transforming  It  Into  mesne  process.  As 
no  creditor  or  claimant  interposed  any  objec- 
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Uon  to  Qie  prooeedbif  to  enforce  the  collect 
tion  of  tbe  mortgasre,  and  the  fund  In  court 
was  raised  by  the  sale  under  the  mortsftge 
O.  fa.,  the  affidavit  to  foreclose  the  mortgage, 
followed  by  execntloii,  can  well  be  treated 
as  a  Jadgment,  and  as  such  was  Inferior  to 
the  Hen  inherently  present  In  the  mortgage 
Siren  for  anppliea,  whether  the  latter  had 
ever  been  recorded  or  not  Under  the  act  of 
1809  It  took  priority  of  an  older  ]n<tement 
having  a  lien  on  the  same  crap,  wboierer  it 
became  a  perfect  crop'  mortgage  for  soppllea. 
FrankUn  t.  Gallaway,  snfva.  See,  also, 
ThompRon-BUes  t.  Dodda,  90  Ga.  754,  22 
S.  B.  673;  Dickenson  t.  Stnlts,  120  Oa.  686, 
48  B.  B.  178.  As  pdnted  out  by  Gfalef  Jw 
tloa  Blmmons  in  the  Dodds  Case,  "before  the 
adcvtlim  of  the  act  of  1S89,  the  effect  of  fail- 
ure to  record  a  mortgage  within  the  time  pre- 
scribed by  law  was  to  postpone  it  'to  all  oth- 
er llena  created  or  obtained  •  •  •  before 
the  actual  record  of  the  mortgage,'  **  and  that 
act  was  not  intended  to  place  creditors  on 
any  better  footing  In  this  respect  than  that 
occupied  by  them  before. 

[1]  2.  It  is  manfrest  that  the  LegislatDre 
Intended  by  the  passage  of  the  act  of  1899  to 
open  a  door  of  hope  to  persona  eng^^  In 
the  occupation  of  farming  who  might  have 
become  so  heavily  InTOlved  as  to  be  unable 
to  make  a  crop  without  assistance,  and  who 
could  not  obtain  any  assistance,  because  they 
had  no  means  of  securing  supplies  necessary 
to  aid  them  in  making  a  crop.  A  failure  to 
make  a  crop  the  preceding  year,  or  the  loss 
of  a  crop,  though  either  might  be  due  to  prov- 
idential cause,  might  place  a  poor  tenant  or 
cropper  in  a  position  in  which  be  would  not 
be  able  to  secure  the  payment  of  any  ad- 
rances  made  to  him  by  pledge  or  lien  upon 
property  In  his  possession  or  control.  Fur- 
thermore, he  might  be  so  greatly  Involved  In 
debt  that,  even  If  he  made  a  crop,  this  crop 
would  be  subjected  to  the  superior  lien  of 
creditors  who  had  obtained  or  who  might  ob- 
tain Judgments  against  him;  and  thus  he 
would  be  totally  unable  to  comply  with  any 
obligations  he  might  make  in  the  spring  In 
furtherance  of  bis  farming  operations.  The 
Legislature  very  wisely  saw  that  it  was  posr 
slble,  under  these  conditions,  for  a  large 
class  of  our  people  to  be  left  helpless  and 
hop^ess,  with  the  strong  probability  that  In 
numbers  of  these  cases  such  persons  would 
become  vagrants  and  then  criminals.  And 
such  a  condition  of  alTalrs  would  tend  nec-ea- 
sarily  to  diminish  the  products  of  agriculture 
and  to  cripple  the  pursuit  of  this  our  leading 
occupation.  A  prudent  man  would  not  be 
willing  to  make  advances  with  but  small 
prospect  of  being  paid  for  the  supplies  which 
he  advanced,  and  when  there  was  every  prob- 
ability tbat  the  crop,  which  could  not  have 
been  produced  without  his  intervention  and 
assistance,  would  be  diverted,  from  payment 
for  the  very  supplies  without  which  no  crop 
would  have  been  made,  to  the  payment  of 


creditors  who  had  in  no  way  aided  In  the 
creation  of  the  cn^,  however  Just  their 
older  demands. 

The  purpose  of  the  act  of  1809  was  to  give 
insolvent  farmers  another  chance,  and  it 
could  only  be  done  by  giving  to  those  who 
might  wish  to  fnmldL  farmers  with  the  sup* 
plies,  without  which  the  crop  could  not  be 
made,  sndi  security  as  would  encourage  the 
advancing  of  the  necessary  assistance  in  the 
way  of  supplies.  The  due  for  these  sup- 
plies is  declared.  In  the  FrankUn  Case,  to  be 
in  the  nature  of  purchase  money ;  and,  con- 
sidering the  broad  and  beneficent  purpose 
of  the  act,  we  conclude  tbat  It  was  the  In- 
tention of  the  Legislature  to  pnt  the  lien  of  a 
mortgage^  takw  for  the  purpose  of  secnrlng 
payment  for  such  snppUea,  In  a  dass  by  it- 
self, apart  from  mortgages  given  to  secure 
ordinary  debta  This  being  true,  the  date 
of  the  record  of  the  cn^  mortgage  for  sap- 
plies  Is  Immaterial,  except  in  a  contest  as  to 
priority  in  a  case  where  there  is  a  contest  be- 
tween two  or  more  crop  mortgagee  for  sup- 
plies furnished  In  Hie  year  In  which  the  crop 
was  made.  Even  as  to  a  crop  mortgage  for 
supplies  for  a  different  year  from  that  in 
which  the  crop  in  auestion  was  made,  it  can- 
not be  said  that  the  supplies  furnished  were 
necessary  In  ""^Tf*ng  that  crop;  nor  can  it  be 
said  that  tcx  tbat  reason  (he  debt  due  for 
such  supplies  Is  in  the  nature  of  purchase 
money,  when  the  supplies  were  used  for  pro- 
ducing another  and  a  different  crop. 

It  is  our  opinion,  therefore,  that  under  the 
undisputed  facts  of  the  record  the  funds  in 
the  hands  of  the  officer  of  the  court  should  be 
paid  upon  the  debt  for  the  supplies  which 
aided  in  producing  tbe  crop  from  which  that 
fund  was  realized,  and  should  be  directed  to 
be  applied  to  tbe  mortgage  fl.  fa.  of  the  Dur- 
dens. 

Judgment  reversed. 


PBATT  T.  8ANG8T&R  at  bL  (No.  4,995w) 
(Court  of  Appeals  of  Georgia.   Sept  9,  1913J 

(Syllahiu  iff  Court.) 

1.  Appeal  and  Ebrob  (B  1001*)— Vkbdict— 
concldsivenesb. 

The  evidence  hi  tbe  present  record  is  sub- 
stantially the  same  as  it  was  on  a  former  trial, 
upon  a  review  of  which  it  waa  held  that  a  ver- 
dict in  favor  of  either  party  would  have  been 
supported  by  evidence.  Peavy  Clemons,  10 
6a.  App.  507,  78  S.  E.  766. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |f  3922,  SK»-3934:  Dec. 
Dig.  i  1001.*] 

2.  EXECUTOBS  AND   ADHINIBTBATOBS  (H  444, 

449*)  —  Petition  —  SuFFiciENCT  —  Plead- 
ing AKD  Proof. 

Suit  was  brought  by  two  named  individu- 
als, who  in  the  first  paragraph  of  the  petition 
described  themselves  as  administrators  of  the 
estate  of  a  deceased  person.  The  petition  then 
set  forth  facta  showing  that  the  deteadant  was 
indebted  to  the  estate  in  a  named  sum  and 
prayed  for  process.   Beld:    (1)  In  the  absence 
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of  a  Bpedal  demarrer,  the  petition  taffideDt- 
\y  ahowed  that  the  persona  named  ae  plaintiffs 
were  seeking  to  recover  in  their  representa- 
tive capacity  as  administrators  of  the  estate 
of  the  deceased  person  named  in  the  petition. 
See  Civil  Code  1910,  S  6690.  (2)  It  being  ad- 
mitted in  the  answer  that  Uie  plaintiffs  were 
adm^stratora  as  alleged,  it  was  not  necessary 
for  them  to  prove  It;  and  a  verdict  in  their 
favor  as  adnunistrators  sbonld  not  have  been 
set  aside  becanse  of  the  absence  of  such  proof. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Gent.  Vig.  H  1818-1817, 
1887-1841, 18C0-1«M;  Dee.  E^g.  H  444. 44a*] 

8.  Appeal  and  Ekboh  (S  667*)  —  Tbutt  or 

Becobd— Ahsweb. 

In  the  bill  of  exceptions  there  is  a  speci- 
fication of  "the  defendant's  answer  on  which 
the  case  was  tried."  The  clerk  of  the  trial 
court  transmitted  with  the  record  a  paper  pur- 
porting to  be  an  answer  filed  in  the  caae,  dolj 
verified,  which  contains  an  admission  of  the  al- 
legation in  the  petition  that  the  plaintiffs  are 
adnUnlstrators  of  the  estate  therein  referred 
to.  This  document  mast  be  treated  as  the  an- 
swer filed  in  the  case,  notwithstanding  a  sag- 
gestion  in  the  brief  ox  counsel  for  plaintiff  in 
error  that  the  answer  which  hlid  been  filed  in 
the  case  was  lost,  and  that  in  Keu  thereof  a 
paper  purporting  to  be  an  answer  was  nsed  on 
the  trial,  which  contained  a  denial  of  the  rep- 
resentative character  of  the  plaintiffs.  Espe* 
dally  le  this  true  when  the  snggeation  Is  made 
solely  upon  information  received  from  others 
by  counsel  who  had  not  been  connected  with 
the  case  before  it  reached  this  conrt. 

[Eid.  Note.— For  other  caaes,  aee  Appeal  and 
^or.  Cent  Dig.  U  2882,  2863;  Dec.  Dig.  I 

Error  from  CitT  Court  of  'nenna;  Botft 
Hodges,  Judge. 

Action  by  A.  H.  Sangster  and  another, 
administrators,  against  W.  B.  Peavy.  Judg- 
ment for  plaintlfls,  and  defwdant  brings  er- 
ror. Affirmed. 

Jnle  Felton,  ot  Montesnma,  U  L.  Wood- 
ward, of  Ylama,  and  Cram  ft  Jones,  of  Cor- 
dele^  for  i»lalntlfl  in  error.  Busbee  &  Bus- 
be^  of  Vienna,  for  defendants  In  error. 

POm^B,  J.   Judgment  afiSrmed. 


TIMM0N8  V.  STATE.    (No.  4,663.) 
(Court  of  Appeals  of  Qeor^   Sept  8,  1915.) 

(ByUahut  hy  tht  Court.} 

GinaHAL  Law  (§  683*)  —  Supplehbntai. 
Statehknt  bt  DVEFSNDAnT— Rebuttal. 
While  permission  to  a  defendant  in  a  crim- 
inal case  to  make  a  second  or  supplemental  state- 
ment on  his  trial  is  a  matter  of  discretion  on 
the  part  of  the  trial  judge,  and  the  exercise  of 
this  discretion  will  not  be  interfered  with  nn- 
less  abused,  stiU  it  is  error  to  refuse  to  permit 
a  defendant  to  make  a  statement  strictly  in 
rebuttal  of  an  alleged  confession  of  guilt  which 
was  not  shown  upon  the  state's  case  in  chief 
but  waa  reserved  and  introduced  as  new  mat- 
ter after  the  defendant  had  made  his  state- 
ment. 

[Ed.  Note.— For  other  cases,  see  Criminal 
r^w.  Cent  Dig.  $S  1615-1617;  Dec  Dig.  i 
6S3.*1 

Error  from  Superior  Court,  Early  County ; 
W.  G.  WorrlU,  Judge. 


Joe  Tlmmins  waa  convicted  of  crime,  and 
brings  error.  Beversed. 

Sb^dd  ft  Askew,  of  Arlington,  for  plain- 
tiff In  error.  B.  T.  Oastellow,  SoL  Ooi.,  of 
Cuthbert,  and  B.  B.  Arnold,  of  Atlanta,  for 
the  stata 

BUSSELI^  J.  Judgment  rerersed. 


BINDER  et  aL  T.  OEtiBOIA  RT.  ft  SLEO 

TBICCO.  (No.4,8«7.) 
(Court  of  Appeals  of  Geor^   Sept  9,  18ia> 

fSyUahut  by  the  Court.) 

"L  Casbiebs  (I  330*)— Stbeet  Cab  Passengb 
— ^Abcsb  bt  Motobuan— Defense. 

The  evidence  supports  the  verdict 
[Ed.  Note.— For  other  cases,  see  Carriws, 

Cent  Dig.  U  1370;  1872,  1B73;  Dm:.  Dig.  I 

330.*]  , 

2.  Appeal  and  Ebbob  (S  1068*)— Habiojebs 
Ehbob— CtTBE  bt  Vebdict— Imstbuctions. 
The  refusal  to  instruct  the  jury  that  they 
could  consider,  on  the  question  of  damages,  the 
"worldly  circumstances"  of  the  defendant  even 
if  the  mstruction  should  have  been  given,  waa 
not  harmful  error,  since  we  verdict  was- for  the 
defendant 

[Ed.  Note.— For  otliM-  cases,  eee  Appeal  and 
Error.  Cent  Dig.  U  4m--^28,  4^0;  Dee. 
Dig.  I  1068.*] 

8.  4.  Cabbibbs  (!  317*)- Evidence  (S  271*)— 
Action  bt  SiitEBT  Cab  Passbngeb— Exclu- 
sion or  EvinBHcn— SxLP-SEBViHa  Dbclaba.- 

TIOK. 

There  was  no  nuterial  error  In  roUngi  oa 

testiniony. 

[Ed,  Note.— For  other  cases,  see  Carriere, 
Cent.  Dig.  S8  1295,  1297-I3«5;  Dec.  Dig.  f 
317;*  Evidence,  Cent  Dig.  H  1068-1079,  1081- 
1104;  Dec.  Dig.  {  271.*] 

6.  Cabbibbs  (i  315*)— action  bt  Stbeet  Caa 
Pabsbnoeb  —  Evidence  Adubsible  undeb 
Genebal  Issue. 

Where  a  suit  Is  brought  against  a  street 
railway  company  to  recover  damages  for  failure- 
to  perform  Its  duty  of  protecting  a  passenger 
from  alleged  wrongful  conduct  of  its  motorman, 
the  d^endant,  under  the  plea  of  the  general  is- 
sue, can  introduce  evidence  showing  that  the 
conduct  of  the  motorman  was  folly  warranted 
and  justiflahle. 

[Ed.  Note.— For  other  cases,  see  O&rriers, 
Cent  Dig.  IS  1270,  1281,  1282;  Dec  Dig.  § 
81B.*] 

*  Error  from  Cttgr  Court  of  Atlanta;  H.  IC. 

Reld,  Judge. 

Action  by  Joseph  Binder  and  others,  ex- 
ecutors, against  the  Geor^  Railway  ft  Elec- 
tric Company.  Judgment  for  defendant,  and 
plaintiffs  bring  error.  Affirmed. 

Binder  sued  the  Georgia  Railway  ft  Elec- 
tric Company  for  damages  for  an  assault 
and  battery  alleged  to  have  been  made  U)>oa 
him  by  an  agent  of  the  defendant  while  be 
was  a  passenger  on  one  of  Its  cars.  The  ver- 
dict was  In  favor  of  the  company,  and  the 
plaintiff's  motion  for  a  new  trial  was  ovw- 
ruled.  The  evidence  makes  substantially  the 
following  case:  PlaintifF,  while  a  passenger, 
sitting  at  the  front  of  the  defendant's  car. 


*For  othw  cues  sea  sune  toplo  and  secUoD  NCUBBB  In  Dec.  Dig.  *  Am.  Dig.  Kay-No.  BailM  ft  Rsp'r  Indezia 
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was  attncted  bj  a  scuffle  on  tbe  rear  end 
of  tbe  car,  and,  on  looking  back,  saw  an  in- 
q>eetor  at  tbe  company  removing  forcibly  a 
man  from  the  rear  platform.  Tbe  Inspector, 
in  so  doing,  pulled  a  black-^ck  from  bis 
pocket  and  bit  tbe  man  wltb  It  across  the 
face,  and  a  stream  of  blood  followed  the 
blow.  Tbe  motorman  yelled,  "That's  good, 
hit  him  again,"  and  with  that  stopped  tbe 
car  and  ran  back  to  the  rear  platform.  Sev- 
eraJ  passengers,  Indadlng  the  plalntUf, 
stepped  off  the  car.  One  passenger  said.  "It 
is  a  Bbame  to  bit  a  man  that  way."  Plaln- 
tUf said,  "Tes.  it  Is  a  pity;  the  inspector 
SLhonl^'t  bare  stmdc  liim  that  way."  Tbe 
motfffinan  said  to  him :  "It  is  none  of  yonr 
God  damn  biudnesB;  he  hai  got  a  right  to 
UU  him  if  be  wantai  to,  Ym  get  to  hell  on 
tba  car;  U  la  none  of  your  bnslneaa."  Plain- 
tut  rcnUed,  "I  was  not  talking  to  yon."  The 
motorman  ordered  the  passengers  back  on 
tbe  car.  and  one  paaseaiger  said  to  him.  "If 
joa  are  man  enough,  put  me  on."  The  pas- 
aeoogars  then  got  back  ou  the  car.  Tbe  mo- 
torman continued  to  curse  the  plalntlfE,  and 
made  motions  as  though  to  remove  the  brass 
lever,  and  seemed  to  be  trying  draw  the 
plaintiff  Into  a  fight  plaintlll  was 

standing  on  tbe  front  platform,  and  both  men 
and  wom^  heard  tbe  motorman's  abuse  of 
him.  When  the  plaintUf  got  off  at  his  desti- 
nation he  told  the  motorman  that  he  was 
going  to  report  bim,  and  thereupon  tbe  mo- 
torman cursed  and  abused  him,  calling  him  a 
"God  damn  liar,"  aa  he  left  the  car.  He  was 
mortified  and  humiliated  by  tbe  conduct  of 
the  motorman,  but,  because  of  the  presence 
of  lady  passengers,  he  controlled  himself, 
saying  nothing  except  that  he  intended  to 
report  the  facts  to  the  company  and  ask  for 
tbe  motorman's  discbarge.  He  testified  that 
at  bis  request  bis  attorney  wrote  to  the 
company,  stating  Hib  facts  and  asking  that 
the  motorman  be  discharged,  and  agreeing 
that  if  this  was  done  he  would  be  satisfied. 
On  the  second  day  following  be  got  on  a  car 
of  tbe  defendant  company.  He  did  not  then 
see  who  was  tbe  motorman.  When  be  was 
getting  off  tbe  car  as  bis  destination  tbe  mo- 
torman, the  one  who  was  on  the  car  on  the 
previous  occasion,  recognized  bim,  "shook  his 
fist,  and  said,  'God  damn,'  and  'something- 
like  *a  Jew,' "  which  was  not  fully  under- 
stood by  the  plaintiff.  The  testimony  of  the 
plaintiff  as  to  these  facts  was  corroborated 
by  other  passengers.  In  rebuttal  the  motor- 
man  testified  that  the  inspector  who  was  try- 
ing to  remove  tbe  man  from  the  rear  plat- 
form was  his  brother ;  that  the  plaintiff,  who 
was  on  tbe  front  platform,  said  the  inspector 
was  "a  dirty  scoundrel" ;  that  he  (tbe  mo- 
torman) said,  "Go  and  tell  bim  about  it, 
don't  tell  me;"  and  the  plaintiff  said;  "I 
will  not  do  It;  It  is  Just  a  dirty  outraga 
The  men  of  the  street  car  company  are  a  set 
of  damn  thieves  and  scoundrels  anyway." 
Two  witnesses  testified  that  the  plaintiff  did 


BT.  A  XCBCTBIO  CO.  SIT 

not  use  the  language  Imputed  to  bim  by  the 

motorman. 

Besides  tbe  general  grounds  that  the  ver- 
dict was  without  evidence  to  support  It  and 
was  contrary  to  law,  tbe  motion  for  a  new 
trial  contains  tbe  following  grounds:  (1) 
That  the  trial  Judge  refused  to  allow  the 
plaintiff  to  prove  the  "worldly  drcumatances" 
of  the  defendant  (2)  That  tbe  trial  Judge 
refused  to  allow  tbe  plaintiff  to  prove  that 
after  tbe  occurrence  complained  of,  when- 
ever tbe  motorman  saw  him,  and  while  tbe 
motorman  was  performing  bis  duty  for  the 
company,  be  shook  bis  fist  and  clinched  his 
teeth  at  the  plaintiff.  (3)  That  the  trial 
Judge  refused  to  allow  the  plaintiff  to  Intro- 
duce in  evidence  the  following  extract  from 
a  letter  of  bis  attorney  to  tbe  defendant: 
"Mr.  Binder  does  not  desire  to  bold  the  com- 
pany responsible  for  bis  mistreatment  by  this 
motorman,  provided  the  company  will  remedy 
the  situation,  that  permits  a  passenger  to  be 
thus  Insulted ;  he  feels  that  such  a  man  has 
no  business  In  a  position  where  be  comes  In 
contact  with  tbe  public^  and  asks  $hat  you 
make  a  full  investigation  of  this  matter." 
(4)  That  the  Judge  erred  In  allowing  the  tes- 
timony of  this  motorman  to  go  in  evidence, 
since  this  testlmoiqr  was  introduced  for  tbe 
purpose  of  proving  Justiflcatlon,  when  there 
was  no  plea  of  Justification,  but  only  a  plea 
of  the  general  Issue.  This  exception  Is  pre- 
sented In  several  forms  In  the  motion  for  a 
new  trial. 

M.  H.  Silverman,  of  Atlanta,  for  plaintiffs 
In  error.  Colquitt  A  Conyers,  of  Atlanta,  for 
defendant  in  error. 

HILL,  a  3.  (after  stating  tbe  fticts  as 
above).  [1]  1.  We  think  the  general  grounds 
of  the  motion  for  a  new  trial  are  wittiout 
merit  Tbe  trial  Judge  fully  Instructed  the 
Jury  on  the  principles  of  law  pertinent  to 
the  issues,  as  laid  down  In  the  case  of  Mason 
v.  N.,  €.  &  St  L.  By.,  135  Ga.  741,  70  S.  E. 
226,  83  L.  B.  A.  (N.  S.)  280.  Of  course  the 
general  principle  is  well  recognized  that  car- 
riers are  under  a  duty  to  exercise  extraordi- 
nary diligence  to  protect  their  passengers 
not  only  from  the  insults  of  their  servants 
but  from  tbe  Insults  of  their  fellow  passen- 
gers. The  jury  was  authorized  to  believe  In 
this  case,  under  tbe  evidence  of  tbe  motor- 
man,  that  this  passenger  was  not  entitled  to 
the  protection  of  the  company,  for,  If  the 
evidence  of  the  motorman  Is  the  truth  of  tbe 
transaction,  the  passmger  had  forfeited  this 
right  of  protection  by  his  abuslTe  language 
and  opprobrious  words  used  to  the  motor- 
man.  The  evidence  preponderates  against 
tbe  motorman's  testimony;  yet  the  matter 
was  for  tbe  exclusive  detwmlnatlon  of  the 
Jury;  and,  If  they  bdleved  the  passenger 
did  use  opinobrious  words  to  the  motor- 
man  (the  words  to  which  the  motorman  tes* 
tified),  such  words  Tere  snfflcdent  to  Justify 
bim  in  denoundng  the  statement  made  by 
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tbe  paBsenger  and  ddsht  liaTe  Jnstifled  an  a»- 
sault  and  battexy,  althoui^  tbe  erldence  does 
not  show  that  the  motorman  made  any  as- 
sanlt  and  battery,  or  even  an  assault  upon 
tbe  passmger.  A  passei^er  has  no  license, 
because  of  bis  rdatlon  as  pass^iger,  to  use 
oi^robrlons  words  and  abnslTe  language, 
without  provocation,  to  an  employe  of  the 
company  In  charge  of  tbe  car;  and,  If  he  does 
BO,  the  employ^  has  the  right,  within  proper 
limitations,  to  protect  himself  and  to  resent 
the  language  of  the  passenger.  Any  proro- 
cation  or  aggravation  of  the  servant  by  a  pas- 
senger which  win  not  fully  Justify  him  in 
his  resentment  will  not  free  the  master  of 
liability.  An  act  which  may  not  amount  to 
a  JustlflcBtion  may  yet  amount  to  a  mitiga- 
tion and,  If  the  mitigating  drcnmstances  be 
strong  enough  or  the  Injury  small,  may  fur- 
nish a  basis  only  for  recovery  of  nominal 
damages.  But,  according  to  the  evidence  of 
the  motorman  in  this  case,  the  passenger  was 
wholly  unjustified  in  using  the  opproblous 
words  and  abusive  language,  and  the  motor- 
man  .became  thus  entirely  Justified  In  his 
conduct,  and  such  conduct  could  not  be  the 
basis  of  liability  against  the  master.  Mason 
V.  N.,  C.  &  St  li.  supra,  and  cases  there- 
in dted. 

[2]  2.  Even  if  the  refusal  of  the  Judge  to 
allow  the  plalntifE  to  prove  the  worldly  cir- 
cumstances of  the  defendant  company  was 
erroneous,  the  error  was  Immaterial  and 
harmless  in  view  of  the  verdict  for  the  de- 
fendant The  Jury  never  reached  the  ques- 
tion of  the  measure  of  damages,  In  that  they 
found  a  verdict  generally  for  the  defendant, 
and  this  question  is  merely  a  moot  question 
here.  McBrlde  t.  Georgia  By.  &  Elee.  Co., 
12S  Ga.  515,  64  S.  E.  674. 

[3j  3.  There  was  no  error  In  the  refusal  of 
the  Jui^  to  permit  the  plaintlfr  to  show  that, 
sabseqoently  to  the  tort  complained  of,  the 
offending  motorman,  wh«iever  he  wonld  see 
the  plalntlfF  riding  on  bis  car,  would  shake 
bis  fist  and  cUnch  his  teetii  at  the  plaintlfr. 
This  subsequent  conduct  might  furnish  cause 
for  a  s^iarate  suit  against  tbe  company  and 
might  be  construed  to  be  an  Insult  to  the 
passenger,  but  It  certainly  was  not  relevant 
to  tbe  conduct  made  the  basis  of  the  present 
Bolt  The  case  of  Gasway  t.  A.  ft  W.  P.  B. 
Co.,  58  Ga.  216,  relied  upon  by  tbe  plaintiff 
in  error,  is  not  applicable  to  Ibe  qnestlons 
made  in  this  record.  In.  that  case  tbe  com- 
pany retained  tbe  offending  servant  after 
knowledge  of  a  tort  for  which  the  company 
was  liable,  and  the  subsequent  conduct  was 
pertinent  to  the  point  of  ratification  of  the 
tort  by  the  prlndpaL 

[4]  4.  There  was  clearly  no  error  in  re- 
fusing to  permit  the  introduction  in  evidence 
of  an  extract  from  a  letter  written  by  the 
plalntlfTs  attorney  to  the  defendant  Tbis 
extract  Illustrates  no  questiou  In  the  record, 
was  entirely  Irrelevant  and  Immaterial,  and 
was  self-serviug  on  the  part  of  the  plaintiff. 


[I]  6.  Tbe  remaimm;  gnmnds  of  tbe  mo- 
tion for  a  new  trial  present  In  dUEeroit  form 
tbe  one  point  tbat  tihe  def^idant  eonld  not 
prove  Jnstlflcatton  of  tbe  conduct  of  tbe 
motorman,  and  thus  escape  liability,  without 
filing  a  formal  plea  of  Justification ;  tiiat  the 
proof  was  not  admlBslble  under  the  plea  of 
the  genoal  Issue.  The  rule  Is  wen  settled 
as  to  torts  that  Justificathm  most  be  set  up 
aflQrmatlT^  and  by  a  special,  fbrmal  plea. 
Batteree  Chapman,  79  Oa.  -574,  57^  4  S. 
B.  684,  Pleas  of  Justification  reftt  to  wadtL 
torts  as  maUdoos  prosecution,  assault  and 
battery,  libel  and  slander,  and  tbe  lik& 
Central  of  GecH^  By.  Ca  t.  Mo^can,  110 
Oa.  168,  171,  89  S.  E.  S45.  A  plea  of  Justlfl- 
catton  admits  tbe  tort  and  sets  up  facts  <^ 
JnBtlflcatl(m,  and  under  sucb  a  plea  the  de- 
f^dant  bas  tbe  afBnuattTe  and  assumes  the 
burden  of  iffovlng  justification.  In  tbe  pres- 
ent case  the  gravamen  of  the  complaint  Is 
not  primarily  liability  for  the  tort  of  tlte 
motorman  but  liability  for  the  neglect  of  the 
defendant  company  to  discharge  a  pabUc 
duty  in  the  protection  of  its  passengers  from 
the  Insults  of  its  emptoyfis,  a  duty  which  tbe 
law  Imposes  upon  it.  In  otitic  words,  the 
suit  Is  baaed,  not  on  tbe  wrong  of  the  mo- 
torman In  InsultiDg  the  passenger,  but  upon 
the  failure  of  tbe  carrier  to  protect  tbe  pas- 
senger from  the  insult  A  petltlm  wblcb 
did  not  allege  tbis  failure  of  tbe  carrier  to 
perform  Its  duty  would  be  subject  to  demur- 
rer. Now,  when  tbe  carrier  denies  by  a  plea 
tbe  essential  fact  npon  which  the  dalm  for 
damages  Is  predicated,  to  wit,  tbe  failure  to 
protect  its  passengers  from  Insult  It  can 
prove  under  that  general  deillal  any  fact 
which  under  tbe  law  disproves  Its  liability ; 
and  it  effectually  escapes  Uabllltr  by  proof 
tbat  it  did  not  fall  In  the  performance  of 
this  obligation.  Proof  that  the  offending 
servant  was  justified  in  the  use  of  the  lan- 
guage complained  of.  or  the  insult  given,  or 
tbe  unlawful  act  necessarily  proves  that  the 
carrier  has  not  failed  in  the  performance  of 
Its  duty  to  the  passenger.  It  would  seem  to 
be  logically  and  legally  Impossible  to  file  a 
plea  of  Justification  when  the  gist  of  tbe  ac- 
tion Is  a  neglect  of  duty.  If  the  defendant 
admits  the  allegations  of  negligence,  he  nec- 
.essarliy  admits  not  only  prima  fade  liability 
but  ultimate  liability.  In  other  words,  it 
cannot  Justify  Its  negligence  In  falling  to  per- 
form its  duty  to  tbe  passenger,  for  the  law 
authorizes  no  such  defense;  and,  if  It  ad- 
mits its  own  negligence  in  this  respect,  it 
can  only  defend  by  showing  either  that  the 
plaintiffs  negligence  was  the  proximate 
cause  of  the  injury  or  that  the  plaintiff,  by 
the  exercise  of  ordlnaiy  care,  could  have 
IcQOwn  of  the  defendant's  negligence  and 
avoided  its  consequeuces ;  and  dther  of 
these  defenses  can  be  made  under  the  gen- 
eral denial.  We  think  this  view  Is  not  ouly 
In  consonance  with  sound  reason  but  is 
clearly  deduclble  from  decisions  of  the  Su- 
preme Court 
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In  Central  of  Geoi^a  By.  Oo.  v.  'Hoi^n, 
Bupra,  It  vas  held  that  a  plea  of  JuBttflcatlon 
could  not  be  made  to  a  suit  for  injury  to 
property  by  the  numlng  of  a  railroad  train, 
and  that  all  the  evidence  tending  to  show 
Jtistificatlon  waa  admissible  uDder  a  plea  of 
the  general  lasaa  In  Chapman  v.  A.  &  W. 
P.  B.,  74  Ga.  &47,  It  was  said  that,  to  con- 
stittite  a  plea  of  Juatlflcatlon,  the  facta  al- 
leged must  be  stich  as  are  not  admissible  un- 
der the  plea  of  the  general  issue.  Horton  v. 
Pintchnnck.  110  Ga.  355,  358.  36  S.  B.  663 ; 
Brunswick  &  Western  E.  Co.  v.  Wiggins,  113 
Ga.  842,  846,  39  S.  E.  551,  61  L.  R.  A.  613; 
Cole  T.  A.  A  W.  P.  R.  Co..  102  Ga.  474,  476, 
31  S.  B.  107. 

We  conclude  that  the  case  was  fairly 
tried ;  and  while  the  evidence  preponderates 
against  the  verdict,  yet  there  was  some  evi- 
dence to  support  It;  and,  as  no  error  of 
law  of  a  prejudicial  character  Is  shown  by 
the  record,  this  court  will  not  disturb  the 
Judgment  refusing  another  trial. 

Jndgmeint  affirmed. 


WILCOX,  IVES  &  CO.  V.  BOOBB& 
(No.  4,974.) 

(Ooort  of  Appeals  of  Oeorgla.   Sept  9, 1013.) 

(SyUabut  hy  ihe  Court.) 

1.  Accord  and  Satisuchon  (§  11*)—Rehit- 

TANCB  or  GOKDIIXON  —  lESTEOT  OF  ACCEPT- 
ANCE. 

Where  property  ia  deUveied  to  a  creditor 
by  his  debtor,  witb  Instructions  to  sdl  it  and 
send  the  debtor  a  sum  of  money  aod  to  apply 
the  balance  of  the  proceeds  as  a  credit  on  the 
debt,  aud  the  creditor  agrees  to  sell  the  prop- 
erty and  apply  the  proceeds  on  the  debt  but 
declines  to  pay  the  debtor  the  sum  specified  by 
btm,  and  thereupon  the  debtor  instructs  the 
creditor  that,  unless  hia  instructions  are  com- 
plied with,  the  acceptance  and  disposition  of 
the  property  by  the  creditor  mast  be  treated 
aa  a  settlement  of  the  debt,  and  after  auch  no- 
vice the  creditor  disposes  of  the  property  with- 
out paying  to  the  debtor  the  amount  of  money 
which  he  demanded,  there  ia  a  complete  accord 
and  satisfaction  of  the  debt 

[Ed.  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Gent  Dig.  |S  75-82;  Dec.  Dig.  t 

2.  ACCOBD  AMD  SaTIBFAOTION  (I  11*)  —  BB- 
HITTANCE  ON  CONDITIOH  —  £FFEC7I  OF  AC- 
CEPTANCE. 

Applying  the  foregoing  prindple  to  the 
facts  of  the  present  case,  the  evidence  fully 
authorized  the  verdict,  and  no  error  of  law  was 
committed. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satiflfoctlon,  Cent  Dig.  H  75-82;  Dea  Dig. 

Error  from  City  Court  of  BtfdaviUe;  XL  C. 
Collins,  Ju^e. 

Action  by  Wilcox,  Ives  &  Co.  against  0.  W. 
Rogers.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Affirmed. 

H.  O.  Bmaxef>  ot  Btidarm^  for  lOaintiff 
In  emn:. 


POTTLE,  J.  [1, 2}  The  defendant  was  In- 
debted to  the  plaintiffs  ou  a  promissory  note 
given  for  the  purchase  price  of  fertiUzers. 
The  note  became  due  in  the  fall,  and  the 
plaintiff  .sent  his  collecting  agent  to  see  the 
defendant  and  obtain  payment  The  defend- 
ant did  not  have  the  money  to  pay  but  did 
have  on  hand  16  bales  of  cotton.  He  inform- 
ed the  agent  that  he  was  willing  to  ship 
these  16  bales  to  the  plaintiffs  in  order  that 
they  might  sell  them  and  apply  the  proceeds 
On  the  note,  provided  they  would  honor  his 
draft  for  $100,  which  he  needed  to  pay  his 
cotton  pickers.  The  agent  agreed  for  the 
cotton  to  be  shipped  but  stated  that  he  did 
not  know  whether  his  principal  would  honor 
the  draft  or  not  Thereupon  the  defendant 
shipped  the  cotton  to  the  plaintiffs  and  at 
the  same  time  wrote  a  letter  stating  that  the 
cotton  had  been  shipped  and  reqaestlng  that 
it  be  sold  on  arrival,  that  his  draft  for  $100 
be  paid,  and  that  the  balance  be  credited  on 
his  note.  To  this  letter  the  plaintiffs  re- 
plied, statli^  that  they  would  handle  the  cot- 
ton to  the  best  advantage  and  place  the  pro- 
ceeds as  a  credit  on  the  note.  They  declined, 
however,  to  pay  the  draft  and  requested  that 
the  defendant  withdraw  It  Thereupon  the 
defoidant  wrote  the  plaintiff  as  foUowa: 
"Yours  of  the  ISth  Inst  received;  somewhat 
surprised;  the  16  bales  of  cotton  is  my  cot- 
ton yet;  the  contract  must  go  where  I  say 
go.  Now  If  you  want  to  give  me  my  note  for 
some  [same?]  handle  the  same  that  way.  If 
not  you  had  better  place  contents  as  I  tell 
yoo.  We  are  sending  draft  back  to  you  for 
collection.  Pay  same  and  send  my  note  at 
once."  To  this  letter  the  plaintiffs  replied, 
declining  to  honor  the  draft,  but  stating 
their  willingness  to  turn  over  the  cotton  to 
any  factor  the  defendant  might  select,  pro- 
vided they  were  paid  the  amount  of  their  in- 
debtedness. They  further  stated  that  they 
were  willing  to  sell  the  cotton  to  the  best  ad- 
vantage and  place  the  proceeds  to  his  credit 
and  if  anything  was  left,  they  would  either 
honor  his  draft  or  forward  check  In  settle- 
ment  The  letter  concluded  with  tbe  state- 
ment that.  If  what  had  been  said  was  not  sat- 
isfactory, they  would  be  glad  to  receive  re- 
mittance In  full,  upon  receipt  of  which  they 
would  tarn  over  the  bill  of  lading  for  the 
cotton  to  anybody  the  defendant  might  des- 
ignate. The  defendant  made  no  reply  to 
this  letter.  The  philntlffs  sold  the  cotton, 
credited  the  proceeds  on  the  note,  and 
brought  suit  ftir  the  balance.  The  defendant 
pleaded  an  accord  and  aatlsfocticm.  The 
Jury  found  In  his  favor;  and  the  plaintiffs' 
motion  for  a  new  trial  was  overruled. 

The  evidence  authorized  the  verdict  The 
plalntlffa'  agent  had  no  authority  to  ace^ 
from  the  defendant  anything  else  than  the 
full  anunmt  of  the  note  in  cash.  The  defend- 
ant waa  not  bound  to  ship  to  tbe  plaintiffs 
bis  cotton,  nor  were  they  bound  to  accept  It 
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When  he  shipped  it,  however,  they  were 
bound  either  to  refuse  to  take  It  at  all  or  to 
accept  it  upon  his  terms.  The  effect  of  the 
last  letter  written  by  the  defendant  was  that 
he  was  wllUttg  for  the  plaintiffs  to  sell  the 
cotton  and  apply  the  iwoceeds  to  the  note, 
provided  th^  would  honor  his  draft  for  $100. 
If  they  accepted  the  cotton  for  the  poipose 
of  selling  It  and  applying  the  proceeds  to  the 
note,  they  were  bound  to  do  so  upon  the 
terms  stated  In  the  d^mdants  letter;  that 
Is,  upon  the  condition  that  Qiey  honor  his 
draft  for  4100.  This  they  declined  to  do 
but  wrote  to  the  defendant  a  letter  propoa- 
Ing  to  sell  the  cotton  upon  the  beat  terms  pos- 
aUda  and  apply  the  inrooeeda  to  hia  note. 
The  defendant,  however,  dec^Uied  to  agree 
to  this  but,  on  the  contzary,  peremptorily 
notified  the  plaintiffs  that  they  must  take  tbe 
cotton  upon  the  terms  and  condltlona  atated 
In  his  previous  letter  or  let  It  alone;  He 
further  stated.  In  effect,  that,  If  they  did 
sell  the  cotton  without  paying  his  draft,  they 
.must  do  so  upon  the  understanding  that  it 
paid  Ms  note  In  fulL  Upon  receipt  of  tills 
letter  the  plaintiffs  were  bound  to  do  one  of 
two  things:  Either  to  refuse  acceptance  of  the 
cotton  at  all  or  to  accept  It  upon  the  d^end- 
ant's  terms,  whi(di  were  either  to  honor  his 
draft  for  flOO  or  to  accept  the  cotton  in  full 
satisfaction  of  the  note.  The  mere  fact  the 
plaintiffs  wrote  to  the  defendant  a  letter  de- 
clining to  accept  his  terms  do^  not  prevent 
the  transaction  from  amounting  to  an  accord 
and  satisfaction,  when  they  did  actually  ac- 
cept the  cotton  and  dispose  of  It  and  refuse 
to  pay  his  draft  l^e  cotton  belonged  to  the 
defendant.  He  had  a  right  to  dictate  the 
conditions  upon  which  It  should  be  received, 
and  the  plaintiffs  were  bound  to  comply  with 
his  terms  upon  their  acceptance  of  the  cotton. 
The  charge  complained  of  correctly  embodied 
the  principle  above  stated.  The  instruction 
upon  the  subject  of  reconciling  conflicts  in 
the  testimony  was  not  altogether  accurate 
but  is  not  sufficient  cause  for  a  new  trial. 
The  evidence  authorized  the  vs^lct.  and  no 
material  error  of  law  waa  committed. 
Judgment  affirmed. 


TTNION  HUT.  ASS'N  T.  OOOPBB. 
(No.  4,818.) 

(Court  of  Appeals  of  Georgia.   Sept.  9,  1918.) 

(ByUahut  hv  <A6  Court.} 

Cestiobari  a  42*)— Petition  —  SiiggiciBWCT. 

The  judge  of  the  superior  court  erred  In 
dismiaainir  the  certiorari  on  the  ground  that 
"the  certiorari  petition  does  not  set  cat  any 
clear  and  epecific  asaignment  of  error  upon  any 
specific  and  judicial  act  of  the  justice,  judicial 
dedriOD,  or  judgment** 

[Bd.  Notar-For  other  cukm,  see  (jerttorari. 
Gent  Dig.  ||  64r^  7S-TO,  ^-84,  87;  Dec. 
Dig.  I  42.*] 


Error  from  Superior  Coar^  Bibb  Oonnty; 
H.  A.  Mathews,  Judge. 

Action  In  a  Justice's  court  by  O.  I<.  Cooper 
against  the  Union  Mutual  Association.  Judg- 
ment for  plaintiff,  and  from  an  order  of  the 
superior  court  dismissing  a  petition  for  cer- 
tiorari, dtfendant  brlnga  error.  Beveraed. 

C.  J.  Johnson,  of  Bliacon,  tor  plalntUt  in 

error. 

HILL,  G.  3.  The  petition  for  certiorari  aet 
out  the  following  facta:  On  December  18; 
1911,  G.  L.  Cooper  sued  out  against  petitioner 
In  said  justice's  court  a  proceeding  to  fore- 
close an  alleged  laborer's  lim  for  |10  upon 
certain  personal  property,  to  wit,  "more  than 
30  policies  of  insurance."  Eixecution  issued 
thereunder  and  was  levied  on  said  date  by 
J.  D.  Bailey,  a  constable,  upon  a  roller^top 
desk  belonging  to  petitioner.  When  said 
levy  was  made,  the  defendant  in  execution 
(petitioner  in  certiorari)  denied  owing  said 
pretended  claim  and  offered  to  give  bond. 
Refusing  to  comply  with  said  request,  said 
levying  officer,  under  threat  of  immediately 
seizing  said  property,  demanded  and  received 
from  petitioner  a  cash  deposit  of  $12  upon 
the  representation  that  the  same  would  be  ac- 
cepted and  held  in  lieu  of  th»  bond  required 
by  law,  which  petiti<mer  offered  to  make^  and 
pending  the  making  of  the  same;  petitioner 
parting  with  aald  $12  upon  the  representa- 
tion that  the  same  would  be  refunded,  and 
parting  with  the  same  as  the  only  alternative 
to  prevent  the  immediate  seizure  of  said 
property,  and  under  no  agreement  or  con- 
dition of  any  kind  whatever  that  the  same 
should  be  applied  to  said  pretended  claim. 
The  next  day  petitioner  gave  bond  and  filed 
a  counter  affidavit  in  said  foreclosure  pro- 
ceeding. When  the  issue  in  the  case  came 
ou  regularly  to  be  tried,  the  attorney  for 
plaintiff  in  aecution  stated  In  bis  place  that 
the  court  had  paid  over  to  him  $10,  the 
amount  of  tbe  claim  sued  on,  and  that  he  had 
paid  over  tbe  same,  lesa  his  fee,  to  the  plain- 
tiff, and  that  the  case  was  at  an  end  so  far 
as  the  plaintiff  was  concerned ;  that  he  bad 
no  further  connection  with  the  case  as  attor* 
ney  for  plaintiff,  and  advised  and  urged  the 
court  to  enter  up  the  case  on  the  do<^et  as 
having  been  settled  and  costs  paid  by  the 
defendant  Petitioner's  attorney  objected 
and  moved  to  dismiss  the  case  for  want  of 
prosecution.  The  court  overruled  this  mo- 
tion. PetiUoner'a  attorney  then  moved  the 
court  that  the  case  proceed  to  trial  on  its 
merits,  and  this  motion  was  overruled  by  the 
court,  and  the  court  then  ruled  that  the  case 
had  been  settled  and  costs  paid  by  the  de* 
fendant  and  made  an  entry  to  this  effect  on 
the  docket  The  answer  of  the  Justice  to 
said  petition  for  certiorari  admitted  the  truth 
of  petitioner's  all^tlon  tliat,  on  tbe  next 
day  after  said  levy  waa  made;  petitioner  gave 
the  levying  officer  bond  with  good  and  anffl- 
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^ent  aeemltr  approved  by  lilm,  and  alao'  filed 
In  said  Jnstloe'B  conrt  a  counter  affldailt  In 
the  case.  The  answer,  however,  doiletf  other 
allesatlona  In  tbe  petition.  A  traTerae  to 
this  answer  was  diUy  filed. 

The  issue  formed  upon  the  petition  tor 
certtoraii,  llie  answer,  and  tbe  traverse  cfm- 
tag  on  i^olarly  to  be  beard  before  a  Jnrr  in 
the  snperior  court,  tibe  Judge  to<A  tbe  case 
from  the  Jury  and  passed  an  order  dismissing 
tbe  petition  for  certiorari  on  the  ground  that 
"the  certtorarl  petition  does  not  set  out  any 
clear  and  qwdfle  aaidgnment  of  error  upon 
any  qpedfle  and  Judicial  act  of  tbe  Justice 
Jndidal  deddon,  or  Judgment"  In  tlie  peti- 
tion for  certiorari  the  following  facts  are  set 
«nt,  wltb  tbe  Ju^cment  of  tlie  court  tbereon, 
and  a  spedflc  assignment  of  error  made  to 
tbe  Judgment:  That  the  court  overruled  a 
motion  by  defendant  to  dismiss  the  case  for 
want  of  prosecution;  that  the  court  over- 
ruled a  motion  by  defendant  that  tbe  case 
proceed  to  trial  on  its  merits;  tbat  the  court, 
over  objection  of  defendant,  ruled  that  tbe 
case  bad  been  "settled  and  costs  paid  by  de- 
fendant," and  entoed  up  Judgment  accord- 
ingly. It  is  speclflcaUy  alleged:  First,  tbat 
tbe  Jndgmeot  and  rulings  of  the  court  are 
contrary  to  law ;  second,  that  the  Judgment 
of  tbe  court  la  contrary  to  tbe  evidence; 
third,  that  tbe  Ju^ment  Is  amtrary  to  law 
for  that  petitioner  baa  not  been  allowed  bis 
day  in  court  and  has  not  !>een  g^ven  an  op- 
portunl^  to  be  beard  on  the  merits  of  the 
case;  that  the  court  should  have  passed  an 
order  directing  said  le^ing  officer  to  re- 
fand  said  $12  to  petitioner  before  entering 
np  final  Judgment  in  the  case ;  fourth,  tliat 
the  Judgment  Is  contrary  to  tbe  evidence  and 
the  law  for  that  the  case  has  not  been  set- 
tled; lhat  the  defendant  (this  petitioned  baa 
paid  notldng  In  settiement  of  said  claim  of 
tlie  costs.  We  can  liardly  conceive  of  as- 
rignments  of  error  more  spedfleally  and 
de&iitely  mad&  Certainly  the  overriding  of 
the  motion  to  dismiss  the  case  for  want  of 
prosecution  is  a  spedflc  and  Judicial  act  of 
the  Justice,  constitnting  a  Judicial  decision 
and  Judgment  So  also  was  his  overruling 
the  motion  tbat  the  case  be  tried  on  the 
merits,  anA  certainly  tbe  ruling  that  the 
cane  had  been  settled,  and  an  entry  to  that 
effect  on  the  docket  was  a  dedslon  given  by 
tbe  Justice  and  was  in  the  strictest  sense  a 
jndidal  and  final  dedsifHi.  It  would  seem 
that  du  errors  complained  of  are  meritori- 
OQB,  but  of  this  we  say  nothing.  We  bold 
only  that  Ihe  Jn^  of  the  superior  court  err- 
ed In  his  Judgment  tbat  "the  certiorari  petl- 
tlOQ  does  not  set  out  any  dear  and  specific  as- 
signment ol!  error  upon  ai^  specific  and  Judt- 
cte.1  act  of  the  Justice,  Jndidal  decision,  or 
Judgment"  But  Irreivwcave  tMs,  eu- 
talnly  the  Issue  on  the  traverse  should  have 
been  submitted  to  tbe  Jury.  See  17  Am.  ft 
Bns.  Bne.  of  Law,  702; .  Frl(±s  v.  Miller,  41 
Ga.  274;  Oraig  v.  Pope,  48  Ga.  6S1;  Lowry 


V.  Parsons,  Bi  Ga.  306;  Blandford  v.  Ifis- 
Gehee,  «7  Ga.  84,  88;  Wyly  v.  Bomett  43 
Qa.  438. 
Judgment  reversed. 


WOODWAHD  LUMBER  CO.  v.  TOWN  OF 

GRANTVILLE.    (No.  4,962.) 
(Court  of  Appeals  of  Georgia.   Sept  9,  1913.) 

(8yUdbu»  »y  the  Court.) 

HtmiCZPAL  COBPOBATIONS  (1  876*)— MATEBt- 
AL  FDBNIBHBD  TO  COKTBAOTOK— LlABIUTT 

— Failcbe  TO  Take  Bond. 

A  municipal  corporation  is  not  liable  for 
material  furnished  to  a  contractor  to  be  used 
in  the  construction  of  a  public  building  In  the 
dty,  upon  the  groond  that  the  muniapal  au- 
thorities have  failed  to  take  from  the  contrac 
tor  a  bond,  as  required  by  tbe  act  approved 
Augost  12,  19ia  (Acta  1910,  p.  86),  for  tbe  pro- 
tection of  persons  farniBlimc  material  and  la- 
bor for  the  constmctios  of  public  works- 

[Ed.  Note.'-For  other  cases,  see  Munldpal 
C^^ratlona,  Cent  Dig.  H  911-81B;  Dea  Kg. 

Error  from  City  Cpnrt  ot  Newnan;  W,  A. 
Post  Judge. 

Action  by  the  Woodward  Lumber  Compa- 
ny against  the  Town  of  GrantvUle.  Judg- 
ment for  defendant  and  plaintiff  brings  er- 
ror. Affirmed. 

Dodd  &  Dodd,  of  Atlanta,  and  W.  L.  Stall- 
Ings,  of  Newnan,  for  idalntUf  In  error.  Hall 
ft  Jonea,  of  Newnan,  for  defendant  In  error. 

POTTLE,  J.  In  section  1  of  the  act  ap- 
proved August  12,  1910,  entitled  "An  act  for 
the  protection  of  persons  furnishing  materi- 
al and  labor  for  the  construction  of  public 
works,  and  for  other  purposes,"  It  Is  provid- 
ed tbat  any  person  who  enters  Into  a  con- 
tract with  the  state,  or  county,  or  a  munld- 
pal corporation  for  the  repair,  construction, 
or  prosecution  of  any  public  building  or  pub- 
lic work  shall  be  required  to  execute  a  bond, 
conditioned  that  thecontractor  "shall  prompt- 
ly make  payment  to  all  persons  supplying 
him  or  them  with  labor  or  material,  or  both. 
In  the  execution  of  the  work  provided  for  In 
sudd  contract"  In  section  2  It  Is  provided 
that  the  person  furnishing  tbe  material  or  la- 
bor, after  the  completion  of  the  contract  and 
within  a  year,  shall,  upon  making  affidavit 
tbat  tbe  labor  or  material  baa  been  supplied 
and  payment  therefor  has  not  been  made,  be 
furnished  with  a  certified  copy  of  the  twnd, 
"and  shall  within  said  period  have  a  right  of 
action  thereon,"  and  be  authorized  to  bring 
suit  on  tbe  bond  In  the  name  of  tbe  state, 
county,  or  munldpal  corporation,  as  the  case 
may  be^  for  the  use  of  the  person  furnishing 
the  labor  or  materlaL  Acts  1910,  p.  86. 

Tbe  town  <tf  GrantvIUe  entered  into  a  con- 
tract with  John  F.  Grandy  ft  Son  to  con- 
struct a  school  building.  The  contractors  ex- 
ecuted a  bond,  conditioned  tiiat  they  diould 
"faltbfaily  perform  said  contract  on  Ihdr 
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put,  accordixig  to  tbe  terms,  coroiaiits,  and 
conditions  thereof,  except  u  are  herdnafter 
proTlded."  There  was  no  condition  In  the 
bond  requiring  the  contractors  to  pay  tor  mas 
labor  or  material  famished  to  tliem^  The 
Woodward  Lumber  Company,  in  the  name  of 
the  town  of  GrantvlUe,  bron^t  salt  on  tlie 
Iwud,  under  the  act  of  1910,  for  tiie  value  of 
material  which  liad  been  furnished  to  the 
contractors  to  be  used  In  the  construction  of 
the  school  bnlldlng.  "The  case  reached  tbe 
Supreme  Court,  and  it  was  held  that,  as  tihe 
bond  was  neither  literally  nor  in  substance 
iu  accord  with  the  proTldons  of  toe  act  of 
1910,  suit  on  Uie  contractors'  bond  could  not 
In  nudntalned  under  that  act  In  tbe  name  of 
the  municipality,  for  Uie  use  of  one  who  had 
famished  material  to  the  contactors  but  had 
not  been  paid.  Town  of  GiantrUle  t.  Fideli- 
ty «  Deposit  Co.,  139  6a.  63,  78  S.  Et.  676w 
Tbereupon  the  Woodward  Lumber  Company 
brougbt  Its  action  directly  against  tbe  town 
of  Grantvllle,  predicating  Its  right  to  recover 
upon  aUegations  that  the  municipal  authori- 
ties had  negligently  failed  to  require  of  the 
contractors  the  bond  provided  for  by  tbe  act 
of  1910.  Tbe  petition  was  demurred  to  on 
the  grounds  that  no  canse  of  action  was  set 
out;  that  the  snlt  was  barred  by  the  statute 
of  limitations,  having  been  brought  more 
than  two  years  after  the  cause  of  action  ac- 
crued; and  that  \t  did  not  appear  from  the 
petition  that  any  claim  In  writing  bad  ever 
been  presented  to  the  municipal  authorities, 
In  accordance  with  the  provisions  of  section 
910  of  the  Civil  Code.  The  demurrer  was 
sustained,  and  tbe  plaintiff  excepted. 

Without  reference  to  whether  the  snlt  Is 
barred,  or  whether  the  claim  should  have 
been  filed  with  tbe  municipal  authorities  as 
a  condition  precedent  to  salt,  we  are  clear 
that  the  petition  set  forth  no  cause  of  action. 
The  act  of  1910  was  passed  for  tbe  sole  ben- 
efit and  protection  of  persons  furnishing  ma- 
terial and  labor  for  tbe  oonstmctlon  of  pub- 
lic works.  This  Is  its  declared  purpose  as  ex- 
pressed Iu  the  title.  Persons  furnishing  ma- 
terial or  labor  to  be  used  In  the  construction 
of  private  property  have  a  lien,  and  are 
therefore  protected.  They  have  no  such  pro- 
tection in  reference  to  public  property.  Tbe 
purpose  of  the  act  of  1910  was  to  afford  to 
persons  who  furnished  material  or  labor  to  a 
contractor  to  be  used  In  construction  of  pub- 
lic works  a  remedy  for  tbe  collection  of  tbelr 
debts.  To  this  end  It  was  provided  that  the 
public  authorities  should  take  from  the  con- 
tractor a  bond  for  the  protection  of  laborers 
and  materialmen,  upon  which  they  might 
bring  suit  It  does  not  follow,  however,  that 
an  action  will  lie  against  a  municipality 
wblch  fails  to  take  this  bond.  Since  all  per- 
sona are  bound  to  toke  notice  of  a  public 
law,  it  may  be  that  a  contract  wltb  public 
authorities  for  the  construction  of  a  pnbllc 
work  would  be  void  unless  the  contractors 


gave  the  txmd  required  by  the  statute.  As  to 
this,  however,  we  ezprees  no  opinion.  If  tbe 
contract  for  the  building  of  the  sehoolhonse 
in  the  tomi  of  OrantvlUe  was  void,  certainly 
no  action  would  arise  agaliut  a  monldpallty 
in  fftvor  of  one  who  fnmlshert  labor  or  mate- 
rial to  tbe  contractor.  In  any  erait  a  mate- 
rialman furnishing  ^ffflt^fl^  to  the  contrac- 
tor was  bound  at  bis  peril  to  asco^ln  Oie 
terms  of  the  contract  and  of  tbe  |^nd  wtaldk 
had  beoi  executed  1^  the  contractor.  If  it 
knew  the  terms  of  like  bond,  it  famished  the 
material  at  Its  periL  If  It  did  not  know  that 
tbe  munidpallt?  had  foiled  to  teke  the  bond 
required  by  the  act  of  1910,  it  was  gailtr  of 
gross  n^llgence,  because  tbe  contract  and 
bond  w^  matters  of  public  record  to  the  of- 
fice of  the  municipal  corporation  and  open  to 
the  Inspection  of  all  those  toter«tted  to  as- 
certaining their  terms.  So  that,  without  dis- 
cussing the  general  liability  of  municipal  cor- 
iwrations  under  section, S97  of  tbe  Civil  Code, 
or  undertaking  to  determine  what  are  legis- 
lative or  judicial  powers,  and  what  are  min- 
isterial duties,  we  are  very  clear  that  tbe  pe- 
tition set  forth  no  cause  of  action,  because 
tbe  plalntlfl  has  sustained  loss  as  much  on 
account  of  Its  own  negligence  In  falling  to 
ascertain  the  terms  of  the  bond  as  on  account 
of  the  failure  of  the  municipality  to  take  the 
bond  required  by  toe  act  of  1910^ 
Judgment  affirmed. 


PHILUFS  V.  CITY  OF  JEFFBBSON. 

(No.  4,764.) 

(Conrt  of  Appeals  of  Georgia.   Sept  9,  191S.) 

(iSvllaiv*  &V  the  Court.) 

1.  MnmciFAi,  GoBPOEATiONs  d  142*}— Ofvi- 
CKBs— Qualifications. 

The  solicitor  of  the  city  court  and  the 
clerk  of  the  soperior  eonrt  were  not  disqnalifled, 
□nder  section  268  of  the  Civil  God&  to  serve  as 
members  of  the  cl^  council  of  tbe  city  of  JeSer- 

BOD. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CMporadons,  Cent  Dig.  {  314;   Dec.  Dig.  ( 

2.  Municipal  CoBPoaATioffS  ({  142*)— "Civil 
Officers"  —  Qualification  —  Mdkicifal 

Officers. 

The  only  asaisnment  of  error  argued  in  the 
brief  is  settled  adversely  to  the  contention  of 
the  plaintiff  in  error  by  tbe  decision  of  the  Su- 
preme Court  hi  hong  t.  Bobs,  132  Ga.  288,  64 
S.  E.  84,  in  which  it  is  held  that  officers  of 
muDicipalities  are  not  civil  officers  of  this 
state. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  814;  Dec.  Dig.  f 
142.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  2,  pp.  1198,  1109.] 

Error  from  Superior  Court,  Jackson  Conn- 
ty;  C.  H.  Brand,  Judge. 

Sing  PbUUps  was  convicted  of  violating  a 
municipal  ordinance,  and,  from  the  overrul- 
ing of  a  certiorari  .by  the  superior  court 
brings  error.  Affirmed. 
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Bay  &  Ra7>  of  J^erson,  for  plalntlfl  in 
error.  0.  U.  BixBon,  of  Jefferson,  lor  de- 
fendant In  OTTor. 

RTJSSEUit  Stng  Phillips  was  tried  for 
a  TiolatliHi  of  a  municipal  ordinance  of  the 
tAty  of  Jefferson  against  keeping  liquor  for 
illegal  sale,  and,  being  found  guilty  by  the 
may<Hr,  appealed  to  the  dty  conndl,  Hon. 
P.  Cooler  was  mayor  pro  tern,  and  prodded 
at  tbe  trial  of  the  case  upon  appeal.  Before 
[woceeding  with  the  case,  the  defendant  fll* 
ed  written  objection  to  the  coondl  as  con- 
stLtnted  upon  ihe  ground  that  Hon.  P.  Gooley 
and  Hon.  S.  J.  Nix,  two  members  of  the 
council,  were  disqualified  to  serve  as  alder- 
men or  conndlmen  for  the  dty  of  Jefferson 
tor  tbe  reason  that  they  were  holding  two 
offices  at  the  same  time,  In  contraTeutlon  of 
the  Constitotion.  It  appears  that  Hon.  P. 
Cooley  was  solicitor  of  the  dty  court  of 
Jettison  and  Hon.  S.  J.  Nix  was  at  that  time 
derk  of  the  superior  court  of  Jackson  coun- 
ty. The  objectiODs  were  overruled,  and  the 
case  proceeded  to  trial,  resulting  in  the  con- 
viction of  the  accused.  In  the  petition  for 
certiorari  exception  is  taken  to  the  introduc- 
tion of  certain  evidence,  but  the  only  point 
insisted  on  in  the  brief  is  that  in  which  the 
question  as  to  the  disquaUflcatlon  of  tSkese 
coundlmen  is  raised. 

LI]  It  Is  true  that  it  is  stated  in  the  brief 
that  "the  Judgment  overruling  the  certiorari 
should  be  reversed  because  the  evidence  did 
not  authorize  conviction,"  but  there  is  no 
argument  advanced  In  support  of  this  state- 
ment, and  tbe  brief  proceeds  immediately  to 
dte  aothoritiea  to  sustain. the  main  conten- 
tion, to  tbe  dfect  that  the  council,  with  the 
presence  of  the  solidtor  of  tb^  city  court 
and  tbe  clerk  of  the  superior  court,  as  mem- 
bers of  it,  was  not  legally  constituted.  Some 
of  the  authorities  dted  from  other  jurisdic* 
tions  seem  to  lend  support  to  the  contention 
of  the  plaintiff  in  error,  but  these  rulings  of 
courts  of  our  sister  Jurisdictions  must  yield 
to  the  adjudication  of  the  Supreme  Court  In 
wliat  we  deem  to  be  a  case  practically  iden- 
tical with  the  one'  now  before  us.  It  cer- 
tainly makes  no  difference  that  in  that  case 
the  mayor  and  coundl  were  appointed  by 
tlie  Governor  (as  provided  by  the  charter  at 
St.  Marys) ;  the  ruling  of  the  Suprane  Court 
went  beyond  the  method  by  which  these  offi- 
cers were  selected. 

[2]  It  dealt  with  the  character  of  tbe  of- 
fice which  they  filled,  and  it  was  distinctly 
held  that  municipal  officers  in  this  state  do 
not  come  witbin  the  designation  of  dvll  of- 
ficers of  tills  state.  In  this  view  of  it,  the 
provision  of  the  charter  of  Jefferson,  which 
empowers  the  mayor  and  each  member  of  the 
conncU,  under  certain  circumstances,  to  dis- 
charge the  duties  of  Justice  of  the  peace  and 
sheriff,  cannot  affect  the  case^  for,  even  if 
any  one  of  them  was  on  such  an  occasion  a 


state  officer  pro  tempore,  ndther  the  mayor 
nor  any  of  tbe  council  would  be  state  offi- 
cers when  discharging  monldpal  fnnctlona 
The  right  to  discharge  npon  occasion  tbe  du- 
ties of  a  state  officer  has  been  granted  them, 
and  perhaps,  while  executing  the  duties  of 
tbe  office  of  either  Justice  of  the  peace  or 
sheriff,  the  coundlmen  of  the  dty  of  Jef- 
ferson might  temporarily  be  dvU  offlcars  of , 
this  state,  but  when  acting  as  mayor  or 
coundlmen  thdr  duties  would  be  of  an  en- 
tirely different  nature,  and  tbe  character  of 
their  offices  would  be  fixed  by  Oia  discharge 
of  these  munldpal  duUea. 
Judgment  aflOrmed. 


jxrsnoE  T.  CHArrrooGA  oil  mill  co. 

(No.  4,898.) 

(Court  of  Appeals  of  Georgia.   Sept.  ^1913.) 

(Byttahv      th»  Oomrt.) 

1.  CoBPo&ATiONB  (f  90*)— Action  on  ^ock 

SuBSCBIFTIOn  —  BUBDEN  OT  PbOOF  — PaT- 
ICKNT. 

The  general  rale  which  pnts  upon  the  party 
alleging  payment  the  burden  to  prove  tt  applies 
to  a  solwcriber  of  stock  in  a  oorporation  when 
sued  by  the  corporation  on  hia  written  subacrip- 
tioQ  for  the  stock.  Tippln  t.  Brockwell,  88  Ga. 
467,  IS  S.  E.  539. 

[Ed.  Note,— For  other  cases,  see  Corpora- 
tioDB,  Cent  Dig.  H  245.  383-419;  Dec.  Dig.  1 
00.*1 

2.  CoBFOBATioira  (I  90»)— Aonos  OH  Stock 

SUBSCBIPTION— DiBBCTION  OF  VEBDICT. 
Where  a  subscriber  to  the  stock  of  a  cor- 
poration was  sued  by  the  corporaUoD  on  bis 
unewditioaal  written  subscription  tor  the  stock, 
and  his  execution  of  the  contract  of  subscription 
was  proved,  and  the  contract  was  lntroda<»d  in 
evidence,  and  no  plea  of  payment  or  other  de- 
fense was  made,  the  court  did  not  err  in  direct- 
ing a  verdict  for  tbe  plaintiCE. 

[Ed.  Note.— For  other  eases,  see  Corpora- 
tions, Cent  Dig.  H  316.  883-^8;  Deo.  Dig.  | 
90.*1 

Error  from  Superior  Court,  Chattooga 
County;  Moses  Wrl^t,  Judge. 

Action  by  tbe  Chattooga  Oil  Company 
against  J.  W.  A.  Justice.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Affirmed. 

C.  D.  Rivers,  of  SummerviUe,  for  plaintiff 
la  error.  £innls  &  Sbaw,  of  Bom^  for  de- 
fendant in  errw. 

BULL,  OL  J.  Judgment  affirmed. 


GRAY  T.  STATE  (two  ca8es)w 

SAFFOLD  V.  SAME. 
(N08.  4621,  4622,  4623.) 

(Court  of  Appeals  of  Georgia.    Sept  9,  1913.) 

(8yUahU9  by  the  Oovrti 

Gbdhnai.  Law  (|  S28*>— BtiDbitob— Pubab  of 
Joint  OFFEsnxaa. 

The  court  erred  in  admitting  In  evidence 
the  pleas  of  guilty  of  two  defendants,  Jointly 
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Indlettd  with  the  accnsed,  on  trial  for  the  of- 
fense of  assaalt  and  battery.  "The  coufeauon 
of  one  joint  offender  or  conspirator,  made  after 
the  enterprise  la  ended,  is  admissible  only 
agrainst  himeelf."    Penal  Code  1910,  S  1036. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1002-1010;  Dwl  Dig-  I 


Error  from  Saperior  Courts  Buly  Cmnxty; 
W.  C.  Worpill,  Jndge. 

Cliff  Gray  and  others  were  convicted  of 
assault  and  battery,  and  bring  error.  Re- 
versed. 

Glessner  &  Park,  of  Blakely,  for  plaintiff 
in  error.  J.  A.  Lalng,  of  Dawson,  B.  T. 
Oastellow,  SoL  G^,  of  Outhbert,  and  K.  B. 
Arnold,  of  Atlanta,  for  the  Stat& 

RUSSELL,  J.  It  Is  only  necessary  to  deal 
with  one  of  the  assignments  of  error,  for 
It  Is  not  likely  that  any  errors  which  may 
have  been  committed  on  the  former  trial  of 
this  case  will  recur  upon  the  new  trial  which 
we  are  constrained  to  grant.  As  to  one  of 
the  assignments  we  will  say.  In  passing,  that 
whether  the  defendants  were  Inflnenced  by 
a  controlling  motive  Is  a  question  of  fact, 
but  state's  counsel  should  not  be  permitted, 
in  argum^t,  to  go  beyond  the  Intimate  de- 
ductions to  be  drawn  from  the  evidence  actu- 
ally introduced.  It  appears  from  the  record 
that  six  persons  made  an  assault  upon  the 
person  of  one  John  Weems  and,  after  com- 
pelling him  by  force  to  go  with  them  to  a 
lonely  and  secluded  spot,  gave  him  an  out- 
rageous beating.  Six  persons  were  Indicted 
for  tills  offense;  the  plaintiffs  in  error  being 
three  of  the  number.  Two  of  those  indicted, 
Win  Williams  and  Mark  Hodge,  pleaded 
guilty,  and  upon  the  trial  the  court  permit- 
ted the  pleas  of  guilty  which  had  been  filed 
by  the  defendants  Williams  and  Hodge  to  be 
introduced  against  the  plaintiffs  In  error. 
Proper  and  timely  objection  was  made  to 
the  introduction  of  this  testimony.  The  ef- 
fect of  this  evidence  was  to  use  the  con- 
fession of  Williams  and  Hodge  against  the 
defendants  then  on  trial  as  evidence  of  a 
conspiracy.  The  evidence  was  not  essential 
to  the  state's  case,  because  the  accused  were 
not  Indicted  for  riot;  and,  being  indicted  for 
assault  and  battery,  it  waa  not  noceaaoiy 


that  eonaplrftcy  be  shown,  TbB  puzpoae  of 
the  teetlnuniy,  therefore,  was  to  Inoreaee  tba 
probative  value  of  other  teettmony  tending 
to  fix  the  crime  upon  the  accused  as  being 
three  of  those  persons  who  were  identified 
tlie  prosecntor. 

After  a  conspiracy  is  shown,  the  sayings 
ot  any  d  the  ecNDsplratDra  in  regard  to  the 
criminal  project  not  yet  complied  are  ad- 
missible, but  after  the  conspiracy  Is  ended 
no  one  of  the  conaEdxators  is  bound  by  the 
admlsalfnis  m  confessions  of  his  fellowa.  Ad- 
missions of  guilt  by  Williams  and  Hodge  were 
not  necessarily  evid^ce  that  even  the  declar- 
ants affirmed  that  the  other  defendants  were 
guilty;  and  the  «mly  way  in  which  these  de- 
fendants could  be  affected  by  anything  which 
Williams  or  Hodge  might  say  In  regard  to  Hxe 
matter,  nttet  fbe  transactira  waa  over,  would 
be  by  either  of  them  testifying  as  a  witness. 
Even  if  the  suggestion  that  the  defendants 
Williams  and  Hodge  intended,  in  their  pleas 
of  guilty,  to  say  that  all  of  the  persons  in- 
dicted were  likewise  guilty  could  be  inferred 
from  the  fact  that  they  had  pleaded  guilty, 
such  a  stat^ent  wonld  be  nothing  more 
than  mere  hearsay  upon  the  trial  of  other 
defendants  than  themselves.  "Where  two 
persons  have  been  Jointly  indicted  for  the 
same  offense,  but  are  separately  tried,  a  judg- 
ment of  conviction  against  one  of  them  Is 
not  competent  on  the  trial  of  the  other,  in- 
asmuch as  his  conviction  Is  no  evidence  ei- 
ther of  Joint  action  or  of  the  gnllt  of  the 
accused."  12  Cyc.  446;  People  v.  Bearss,  10 
CaL  68;  State  r.  Fertig,  98  Iowa,  130,  67 
N.  W.  87;  Clark  v.  Commonwealth,  14  Bush. 
(Ky.)  166;  PeoplQ  v.  MulUns,  6  App.  Dlv. 
172,  39  N.  Y.  Supp.  361;  People  v.  Keif,  126 
N.  Y.  661,  27  N.  E.  656,  affirmed  68  Hun, 
337,  11  N.  Y.  Supp.  926,  12  N.  T.  Supp.  896; 
State  V.  Bowker,  26  Or.  309,  38  Pac.  124; 
Bell  V.  State,  33  Tex.  Or.  B.  163,  26  S.  W. 
769;  Harper  v.  State,  11  Tex.  App.  1;  14  Cent. 
Dig.  Cr.  Law,  S  987.  The  trial  judge  may 
have  been  misled  by  the  dictum  in  Klrkaey 
T.  State,  U  Ga.  App.  146,  74  a  B.  902,  and. 
In  BO  far  as  anything  said  In  the  opinion 
In  that  case  conflicts  with  what  we  now  rule, 
the  same  is  disapproved. 

Judgment  reversed. 
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Ib  n  HABXSFIELD.   CNo.  4^11.) 
(Coort  of  Aweab  of  Georgia.   Sept.  17. 1913.) 

fSpIlaius  Tty  the  Court.) 

CoirrEMPT  (I  66*)— Wbit  or  Ebeob— Right  of 
Review— Waiveb— Payment  of  Fink. 

Under  the  facts  in  this  record  the  impos- 
ing of  a  fine  upon  the  plaintiff  in  error  by  the 
trial  judge,  with  an  alternative  of  ten  days'  im- 
prisonment, for  alleged  contempt  of  court,  was 
an  abuse  of  discretion ;  yet,  the  fine  havine 
been  paid  to  avoid  the  alternative  sentence  of 
impiisoDment,  the  writ  of  error  as  to  this  judg- 
naent  cannot  be  entertained.  The  case  is  con- 
trolled by  the  case  of  White  v.  Tifton,  1  Ga, 
App.  S69,  57  S.  E.  1038,  and  cltationa 

[Ed.  Note.— For  other  cases,  see  Contempt 
Cent.  Die.  H  213-210,  223-237 ;   Dec.  Dig.  f 

Xlrnur  fmm  aty  Cionrt  of  Balnbridge;  H. 
B.  Spooner,  Judge 

B.  G.  Bftrtafleld  vas  fined  f^r  contempt 
wltli  an  altematlTe  of  10  days'  Imprison- 
ment, and  bxingB  error.  Wilt  of  error  dls- 
mlased. 

EIrle  M.  Donalson  and  T.  8.  Hawes,  both  of 
Bainbrld^  for  plaintiff  in  error.  M.  B. 
O'Neal,  SoL,  of  Balnbridge,  for  defendant  in 
error. 

HILL,  C.  jr.  Writ  of  error  dismissed. 


GLANTOM  T.  OITT  OF  ROME.  (No.  4,912.) 
(Court  of  Appeals  of  Geoi«ia.  Sept  17, 1918.) 

(ByUabu*  by  iJte  OourtJ 
Kbguoeivcb  (i  136*)— Pboxiuate  Gattbe  or 

I NJUBT— Accident. 

Tbe  evidence  discloBins  that  the  plaintiffs 
injuries  were  the  result  of  pure  casualty  vn- 
mixed  with  nfvligence  on  the  part  of  the  de- 
fendant, a  nonsuit  was  properly  granted. 

[Ed.  Note.— For  other  cases,  see  Kesligence, 
Cent  Dig.  H  277-853;  Decrbig.  i  130.*] 

Error  from  City  Court  of  Floyd  County; 
J.  H.  Reece,  Judge. 

Action  by  Green  Glanton  against  the  City 
of  Rome.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

Harris  &  Harris,  of  Borne,  for  plaintiff  In 
error.  Max  Meyerbardt,  of  Borne,  tm  de- 
fendant in  error. 

BUSSELIi,  J.  Judgment  affirmed. 


STEWART  V.  STATE.    (No.  5,007.) 
(Omrt  of  Appeals  of  Georgia.   Sept.  17,  1913.) 

(Byllahva  Iv  the  CourtJ 

Rbcxivino  Stolen  Goods  (S  3*)— Elements 
— knowucdqb  that  goods  wbbe  stolen. 
The  defendant  was  convicted  of  the  statu- 
tory offense  of  receiving  stolen  goods,  knowing 
them  to  have  been  stolen.  The  strongest  ev]« 
dence  oonnectiog  the  accused  with  tbe  alleged 
oflenae  was  hla  atatanent  to  the  sheriff.  Since 
tboro  ia  nothing  in  this  testimony  which  author- 


ises the-,  oonclusion  that  the  defendant  knew 
that  there  had  been  a  burglary,  or  that  the 
hams  in  qoestlon  liad  Iwen  stolei^  the  verdict 
of  guilty  waa  not  autfaorlaed. 

[EdI  Note.— For  other  cases,  see  RecetTing 
Stolen  Goods,  Gent  Dig.  |  6;  Dee.  Dig.  |  3.*] 

Error  from  City  Oourt  of  Tifton;  B.  Bre, 

Judge. 

Jobn  Stewart  was  convicted  of  rec^ving 
stolen  goods,  and  brings  error.  Reversed. 

C.  C.  Hall,  of  Tifton,  for  plaintiff  in  error. 
Jas.  H.  Price,  SoL,  of  Tifton,  for  the  State. 

RUSSELI^k  J.   Judgment  reversed. 


OWENS  T.  BRIDGES.   (No.  6,002.) 
(Ckiurt  of  Appeals  of  Georgia.   Sept  9,  1913.) 

fSvUahut  by  the  Court.) 

L  Chattel  Mobtoaobs  (H  6f  235*)— Abso- 
lute "Bill  or  Salb"  as  "Chattel  Mobt- 

OAOK." 

A  paper  stipulating  that  the  maker  conveys 
certain  described  personalty  to  secure  a  debt, 
and  that  upon  payment  of  the  debt  the  creditor 
will  raconvey  the  property  to  the  debtor,  is  a 
bill  of  sale  to  secure  a  debt  and  not  a  mort- 
gage. The  stipulation  for  a  reconveyance  of 
tbe  property  is  not  a  defeasance  clause,  such  as 
a  provision  that  the  instrument  would  be  void 
upon  payment  of  the  debt.  Upon  payment  of 
the  debt  a  reconveyance  can  be  compelled,  but 
until  this  is  done  the  instrument  remains  oper- 
ative as  a  bill  of  sale,  even  thou?h  the  debt  is 
paid.  See  Bellerby  v.  Thomas,  105  Ga.  477  (4), 
30  S.  E.  425;  Williamson  v.  Orient  Ins.  Co., 
100  Ga.  791,  28  S.  E.  914;  Pitts  v.  Maier,  115 
Ga.  281,  41  S.  E.  670;  Ellison  v.  Wilson,  7 
Ga.  App.  214.  06  S.  El  631. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages. Cent  Dig.  |i  2&-41.  49&-409,  607;  Dec. 
Dig.  IS  e,  286.* 

For  other  definitions.  Me  Words  and  Phrases, 
vol.  1,  p.  800;  vol.  2,  pp.  109S-1100.] 

2.  Evidence  (|  370*)  —  ADUissiBiLrrr  ~  Re- 
coBDED  Bill  of  Sale. 

"A  recorded  deed  of  personal  property  is 
entitled  to  go  in  evidence  without  other  proof." 
Bell  v.  McCawley,  29  Ga.  355  (2).  In  Gian- 
none  v.  Fleetwocxd,  93  Ga.  491,  21  S.  E.  76,  the 
court  was  dealing  with  an  unrecorded  bill  of 
sale. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  M  153S,  1569,  1560,  1662-1578, 
1592 ;  Dea  Dig.  S  370.*] 

3.  Chattel  Mobtoaoes  (|  176*)— Action  oir 
Debt— Amount  of  Recovbbt. 

The  plaintiff  having  elected  to  take  a  mon- 
ey verdict,  the  measure  of  his  damages  could 
not  exceed  tbe  principal  and  interest  of  bis 
debt,  less  any  sum  which  had  been  received  by 
him  in  part  payment,  notwithstanding  the  val- 
ue of  tbe  property^  exceeded  this  amount  due  at 
the  time  of  the  trial.  Holmes  v.  Langston,  110 
Ga.  861,  36  S.  E.  261.   The  original  debt  was 

fSO,  with  interest  from  January  21,  1907,  at 
per  cent,  per  annum.  Tbe  plaintiff  testified 
that  on  or  about  September  ^  1910,  he  had 
received  on  the  debt  $106.  Hence  the  amount 
due  on  the  date  of  tbe  verdict,  to  wit,  March 
25,  1913.  was  $381.20.  The  verdict  was  for 
$44S.  Direction  is  given  that  the  excess  be 
written  off  from  the  verdict  and  judgment. 
[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
Cent  Dig.  S8  336,  337-339;  Dec.  Dig.  jf 
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Error  from  City  Comt  <tf  Balnbildge;  H. 
B.  Spooner,  Judge. 

Action  by  R.  L.  Z.  Bridges  against  Henry 
Owens.  Judgment  for  plaintUt,  and  dtfend< 
ant  brings  error.  Afflrmed,  with  direction. 

M.  E.  O'Neal,  of  Balnbrldge,  and  W.  I. 
Qwx,  of  C3oIqi]itt,  Cor  plaintiff  In  error.  Al- 
bert H.  Bnssdl,  W.  v.  Coster,  and  W.  O. 
Vlemlng,  aU  (tf  Balnbrldge^  for  defendant  In 
error. 

POTTLB,  J.  Jndgmeat  afflrmed,  with  di- 
rection. 


SOUTH  OEOBGIA  BT.  CO.  T.  ATKINS. 
(No.  4.9910 
(Oonrt  of  iMweals  of  Georgia.   Sept  0. 1918.) 

(SvUahtu  hv  t^e  Court.) 

JUSnCES  OF  THK  P&LOB  (|  91*)-'BAn.B0AI>a 

<i  441*)— Kiume  of  Lm  Stock— Nbqlx- 

GBNCB— BLKADIHG. 

Tbe  ttrictneu  Of  pleading  necesiary  In 
suits  ia  the  superior  and  coarts  ii  not  re- 
quired in  justices*  courts.  Nevertheless,  where 
a  salt  la  brooght  In  &  Jostlee'a  conrt  againat  a 
railroad  company  for  the  kllHng  of  live  stock, 
it  is  essential  that  the  plaintiff  should,  at  least 
in  g^eral  terms,  allege  that  the  killing  was  the 
reanlt  of  ^e  negligence  of  the  defendant  com- 
paiv.  A  failure  to  make  sacb  allegation  will 
subject  the  summons  to  dismissal,  in  the  ab- 
sence of  an  amendment,  upon  a  demurrer  point- 
iug  out  ttiis  defect  The  presumption  of  negU- 
geuce  which  the  law  raises  against  a  railroad 
company  Is  a  role  of  evidence,  and  not  of 

S leading,  and  is  appUcable  as  such  to  all  suits 
rought  against  railroad  companies  in  the  courts 
of  this  state  for  damage  sustained  by  the  run- 
ning of  thdr  engines,  cars,  or  other  machinery. 

[Ed.  Note. — For  otiier  cases,  see  Justices  of 
the  Peace.  Cent.  Dig.  U  307-323:  Dec.  Dig.  | 
91;*  BaUroads,  Cent.  Dig.  H  1&7S-160S:  Dec 
Die.  I  441.*]  " 

Error  from  Superior  Oonrt,  Brooks  Oomi- 
ty;  W.  E.  Tbomaa.  Jadge. 

Action  by  Mrs.  J.  Ij.  Atkins  against  tbe 
South  Georgia  Ballway  Company.  Judgment 
for  plaintlfT,  and  dtfendant  brings  error. 
Beroved. 

Branch  ft  Snow,  of  Qnltman,  for  plaintiff 
in  error.  Wm.  H.  Long,  of  Qnltman,  for  de- 
fendant in  error. 

P017LE,  J.  This  was  an  action  orlglnat* 
Ing  In  a  Justice's  court.  The  summons  re- 
quired the  defendant  "to  answer  plalntlfTs 
demand  in  an  action  or  a  suit  on  a  claim  for 
damages,  a  copy  of  which  said  claim  for 
damages  la  hereto  attached."  The  copy  of 
the  claim  for  damages  referred  to  is  as  fol- 
lows: "The  South  Georgia  Railway  Co.  to 
Mrs.  J.  L.  Atkins,  Dr.,  July  80th,  1910.  To 
one  medium-sized  light-colored  Jersey  cow 
about  three  years  old,  the  property  of  Mrs. 
J.  L.  Atkins,  killed  by  your  freic^t  train  No. 
6  going  north  about  9:30  a.  m.,  near  the 
Quitman  Foundry  In  the  city  of  Quitman, 
$60.00."    The  defendant  demurred  on  the 


ground  that  no  cause  of  action  was  set  forth 
against  It,  and  that  it  was  not  alleged,  el- 
ther  in  the  sammons  or  in  the  cause  of  action 
thereto  attached,  that  the  defendant  had  been 
guilty  of  any  negligence.  The  demurrer  was 
overmled,  and,  after  an  adverse  verdict,  the 
defoidant  soed  out  a  writ  of  certiorari  to 
the  superior  court,  which  was  also  otot- 
mled,  and  it  excepted. 

1.  It  has  been  often  ruled  that  the  strict- 
ness of  pleading  required  In  the  superior  and 
city  courts  should  not  be  applied  to  suits  in 
JostlceB*  courts.  Hence  It  has  been  held  that 
in  a  salt  in  a  Justice's  court  against  a  rail- 
road company,  founded  upon  the  negligence 
of  the  defendant,  a  general  averment  of  nes- 
llgence  Is  sufficient,  and  the  spedflc  acts 
thereof  need  not  be  set  fbrth.  Ga.  Southern 
ft  Fla.  By.  Go.  T.  Oliver,  «  Ga.  App.  308,  04 
S.  E.  1007,  and  cases  dted.  In  Atlantic  Coast 
Line  B.  Oa  T.  Lane,  9  Ga.  App.  624,  71  S.  B. 
918,  the  plaintiff  sued  the  railroad  company 
for  Oie  killing  of  live  stock.  In  the  sum- 
mons the  defendant  was  required  "to  an- 
swer to  plaintUTs  deniand  upon  an  action  tor 
damage  to  petaonal  propoty,  *  *  *  a 
copy  of  which  cause  of  action  Is  hereto  at- 
tached." In  the  copy  of  the  cause  of  action 
It  was  stated:  "All  of  the  above  property 
killed  by  the  running  of  engine,  cars,  or  oth- 
er machinery  of  the  Atlantlo  Coast  Line 
Railroad  Company  at  and  near  McGrlff  street 
crossing  in  the  town  of  Whlgham,  Ga.,  and 
in  said  district  G.  M.,  said  count?  and  state.** 
It  was  held  Oiat  tbe  summons  was  sufflc^ait, 
and  that  there  need  be  no  express  aveimeiit 
of  n^ligence,  since,  where  property  was  klU* 
ed  by  the  running  of  the  engines,  cars,  or 
other  machinery  of  the  railroad  company, 
there  was  a  presumption  of  negligence,  and 
the  plaintiff  made  out  a  prima  fade  case 
upon  proof  of  such  Itllllng.  In  the  case  of 
Oa.  By.  ft  Elec.  Co.  t.  Knight,  122  Ga.  290, 
SO  S.  E.  124,  suit  for  damages  was  brought  in 
a  Justice's  court  It  was  held :  "The  defend- 
ant company  had  the  right  to  be  put  on  no- 
tice of  the  specific  acts  of  negligence  by  rea- 
son of  which  It  was  charged  that  the  plain- 
tiff had  been  damaged.  But  a  suit  In  a  Jus- 
tice's conrt  which  in  general  terms  alleged 
negligence  was  good  against  an  oral  de- 
murrer made  after  trial  before  the  Justice 
and  at  the  trial  upon  an  appeal  to  a  Jury 
in  the  Justice's  conrt."  Upon  further  reflec- 
tion we  are  satisfied  that  the  decision  of  this 
court  in  the  Lane  Case,  supra,  is  not  in  tiar- 
mony  with  the  ruling  of  tbe  Supreme  Conrt 
in  the  cast  last  cited.  The  presumption  of 
negligence  which  the  law  raises  against  a 
railroad  company  Is  a  rule  of  evidence,  and 
not  of  pleading.  It  la  therefore  necessary, 
in  a  suit  in  a  superior  or  dty  court,  claiming 
damages  on  account  of  negligenoe  of  the  rail- 
road company,  to  allege  affirmatively  that 
the  defendant  was  negligent,  and.  If  the  in- 
formation is  called  for  by  special  demurrer. 
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tbe  petttkm  Is  defecUTe  If  It  does  not  set 
forth  the  qpedflc  sets  of  nesUsence  upon 
which  the  plalnttfl  relies.  Oa.  R  Co.  t.  WU- 
Uanut  8  Gfl.  Apjf.  272,  GO  S.  B.  8^  This  al- 
legattm  of  negligence  mar  be  proved  by  tiie 
presnmptlon  of  negligence  whldi  the  law 
i^MS,  and,  If  this  presnmptlon  Is  not  re- 
bntted,  the  plaintiff  wlU  be  entitled  to  reooT- 
er.  This  presomptkm  eztoids  only  to  the 
acts  of  negllgffiice  alleged.  Oa.  S.  Co.  t.  Wil- 
liams, supra.  Henc^  before  any  presump- 
tion will  arise^  negligence  must  be  alleged. 
While  the  same  strictness  of  pleading  which 
prevails  In  the  superior  and  dty  courts  is 
not  required  in  a  justice's  court,  it  Is  never- 
thelesa  necessary  in  that  court  to  all^e  neg- 
ligence In  general  terms,  or  else  the  sum- 
mons and  the  cause  of  action  attached  there- 
to will  be  subject  to  demurrer.  Ercept  as 
to  tbe  form  of  the  pleading,  the  rule  that  the 
presumption  of  negligence  which  the  law 
raises  against  railroad  companies  is  a  rule 
of  evidence  and  not  of  pleading  is  applica- 
ble in  the  same  way  in  all  the  courts.  This 
has  been  the  rule  announced  by  the  Supreme 
Court  and  the  decision  of  this  court  In  tbe 
case  of  Lane,  supra,  is  not  in  harmony  with 
this  ruling,  and  for  this  reason  cannot  be 
followed.  The  court  erred  in  overruling  the 
demurrer. 
Judgmmt  reversed. 


K  MATTHEWS  &  SON  t.  BICHABDS. 
(No.  4.987.) 
(Court  id  Appeals  of  Oeorgia.   Sept  9,  1913.) 

1.  EviDtNCB  a  441*)  —  Pabol  —  Bills  and 
Noras. 

An  indorsement  of  a  promlssoiy  note  In 
blank  caoDot  by  parol  evidence  be  shown  to 
have  been  Intended  by  tbe  parties  as  an  In- 
dorsement without  recoarse. 

\EA.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  11  1719,  1723-1768,  1700-1846, 
2030-2047;  Dec.  Dig.  {  441.*] 

2.  PBinciPAL  AWn  Sobett  (|  108*)  —  Dis- 

CHABOB  or  SnKBTT— BXTSNBIOR  OF  TOtE. 
Mere  indulgence  or  extension  of  time  of 
payment  of  a  promissory  note,  granted  to  tbe 
maker  wltboat  consideration,  does  not  operate 
to  disdiarge  a  surety  or  an  indorser  on  tbe 
note. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  |i  213-218;  Dec.  Dig. 
1 108.*] 

3.  PUNOVAL  AND  SUSITT  (S  106*)  —  DlS- 
OHABOX  or  IlTDOBSEB  OB  SUBETT— NOVATION. 

If  a  new  note  be  accepted  by  tbe  payee  or 
indorsee,  in  renewal  and  tatisfaction  of  a  note 
previoosjy  given,  withont  the  consent  of  a 
torety  thereon,  this  would  amount  to  a  nova- 
tion of  the  original  undertaking,  and  the  surety 
would  be  discharged. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Snretr.  Cent  Dig.  H  Ul,  192.  180.  SfKL- 
210;  Dea  iMg.  |  106»] 

4.  ETIDBNCB    (I  165*)^ADiaBaiBXLIIT— Bbbt 
Alio  SBCONnABT. 

Where,  to  a  stdt  on  a  promissory  note 
against  an  indorser,  he  flies  sndi  a  defense  as 


that  referred  to  In  the  last  preceding  beadnote, 
it  is  not  competent  witbont  laying  the  proper 
foundation,  for  a  witness  to  testify  that  a  sec- 
ond note  was  given  in  renewal  of  uie  note  sued 
on.  Such  testimony  omounta,  to  an  ioQUln  in- 
to the  contents  of  a  writing,  in  violation  of  the 
rule  requiring  the  best  evidence  to  be  produced. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  K  548-65S;  Dec.  Dig.  S  165.*] 

Error  ^m  <311^  Court  of  Cartersville;  A. 
M.  Fonte,  Judge. 

Action  by  B.  Matthews  ft  Son  against  S.  J. 
RicbardB.  Judgmoit  for  defendant,  and 
plalntlfb  bring  error.  Beversedl 

Wm.  T.  Townsend,  of  Cartersville,  for 
plaintiffs  in  error.  Jas.  B.  Whitaker,  of  Car- 
tersvlUe^  for  defendant  in  error. 

POTTLE,  J.  Tbe  plaintiffs  sued  the  de- 
fendant upon  a  promissory  note  which  had 
been  executed  by  Davis  Jenkins  to  tbe  de- 
fendant and  Indorsed  in  blank  by  the  defend- 
ant and  delivered  to  the  plaintiffs.  The  de- 
fendant pleaded  that  he  sold  the  note  to  tbe 
plaintiffs  at  a  discount,  with  the  understand- 
ing that  they  would  look  to  the  maker  alone 
for  payment;  that  on  maturity  of  tbe  note 
the  plaintiffs  failed  to  collect  tbe  amount 
from  Jenkins,  although  Instructed  so  to  do 
by  the  defendant,  but,  on  the  contrary,  ex- 
tended the  time  of  payment  to  Jenkins,  with- 
out the  knowledge  or  consent  of  the  defend- 
ant By  amendment  tbe  defendant  pleaded 
that  when  the  note  matured  the  plaintiffs  ac- 
cepted in  renewal  thereof  the  individual 
note  of  Jenkins,  without  the  knowledge  or 
consent  of  the  defendant  The  trial  resulted 
in  a  verdict  in  favor  of  the  defendant,  and 
the  plaintiffs*  motion  for  a  new  trial  was 
overruled,  and  they  excepted. 

[1]  L.  There  was  no  demurrer  to  any  of 
the  defendant's  pleas.  The  Indorsemoit  of 
the  defendant  was  in  blank.  It  therefore 
Imported  that  the  Indorser  would  pay  If  the 
maker  foiled  to  do  so.  Civil  Code,  8  4279. 
It  was  not  competent  for  tbe  defendant  to 
show  by  parol  evidence  that,  notwithstanding 
this  apparently  unconditional  promise  to' 
pay  In  the  event  the  maker  did  not,  the  real 
agreement  between  the  parties  was  that  tbe 
Indorsee  would  not  IocAl  to  tbe  indorser  for 
payment  In  other  words,  the  dtfendant 
sought  to  show  by  parol  that  the  uncondi- 
tional indors^ent  was  In  fact  intended  by 
the  parties  as  an  Indorsement  without  re* 
course.  Be  could  no  more  do  this  than  the 
maker  of  the  note  could  show  by  parol  that 
the  promisee  agreed  never  to  collect  It  Sbs- 
ser  T.  McOovem,  11  Oa.  App,  88,  74  S.  B.  797 : 
Stapleton  v.  Monroe,  Ul  Oa.  848.  86  S.  B. 
428 ;  Brewer  v.  Orogan,  116  Oa.  60.  42  8.  E. 
fi2{IL  Parol  evidotoe  is  not  admissible,  in  an 
actlm  on  a  note  1^  a  bona  fide  hold«r  against 
the  maker,  Indorsa,  or  surety,  of  any  deda- 
ratlon  or  agreement  which  is  inconsistent  with 
the  promise  to  pay  the  Instrument  Hence 
an  agreemwt  between  Indorser  and  Indorsee 
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that  the  worda  *^ttioat  recourse"  diall  be 
written  over  the  dgnatnre  of  tbe  fonna  will 
be  no  dtf  enae  to  an  action  bj  one  who  ia  In- 
dorsee of  tbe  paper  for  valne  and  wltlioat 
notice.  Mor  would  the  fact  that  the  Indorsee 
had  knowledge  of  such  an  agreement  be  a 
def^ise  to  the  action.  Joyce  on  Defenses  to 
Commercial  Paper,  1 342. 

[2]  2.  Mere  Indulgence  tO'Uie  maker  of  a 
promissory  note,  or  an  extension  of  the  time 
of  [Myment,  without  any  new  consideration, 
will  not  discharge  a  surety  or  indorser,  even 
though  done  without  his  knowledge  or  con- 
sent If,  however,  payment  be  extended  to  a 
definite  time  and  ui>on  a  new  conEdderatlon, 
the  surety  or  Indorser  would  be  discharged, 
If  It  be  doue  without  his  consent  Tanner  t. 
Gude,  100  Ga.  157,  27  S.  E.  938;  Preston  v. 
Garrard,  120  Ga.  689,  48  S.  B.  118,  102  Am. 
St  Rep.  124 ;  Joyce  on  Defenses  to  Commer- 
cial Paper,  §  680.  Since  the  defendant  did 
not  aver  In  his  plea  that  there  was  a  con- 
sideration for  the  extension  of  time  granted 
by  the  plaintiff  to  the  maker  of  the  note,  the 
original  plea  set  forth  no  defense,  and  should 
liave  been  disregarded  on  the  trial. 

[3]  3.  The  amendment  to  the  defendant's 
answer  did  set  forth  a  defense.  It  was 
therein  arerred  that  the  plaintDf,  without  the 
knowledge  or  consent  of  tbe  defendant  in- 
dorser, accepted  in  renewal  of  the  note  in- 
dorsed by  the  defendant  a  new  note  of  the 
maker.  If  true,  this  amounted  to  a  novation 
of  the  original  contract,  and  operated  to  re- 
lease the  indorser.  Smith  v.  First  National 
Bank  of  Fitzgerald,  5  Ga.  App.  139,  62  S.  E. 
826 ;  Joyce  on  Defenses  to  Commercial  Paper, 
S  688. 

[4]  4.  On  the  trial  the  maker  testified  that, 
when  the  note  sued  on  matured,  he  and  the 
plaintiffs  made  a  new  note,  payable  to  a 
bank,  which  he  understood  was  in  renewal  of 
the  note  sued  on,  but  that  he  did  not  take 
up  the  old  note.  One  of  the  plaintiffs  testified 
that  the  note  given  to  the  bank  was  not  in 
renewal  or  settlement  of  the  note  sued  on; 
that  tbe  note  sued  on  had  been  Indorsed  to 
the  bank  by  the  plaintllTs,  and,  when  the 
bank  Insisted  on  payment,  the  new  note  was 
given  by  the  plalntUfs  and  Jenkins,  the  mak< 
er,  and  tbe  note  sued  on  was  left  with  the 
bank  as  collateral.  He  further  testified  that 
the  note  sued  on  was  never  renewed,  that  the 
time  of  paymoit  was  never  extended,  and 
that  the  new  note  was  made  payable  to  the 
bank.  To  the  testimony  of  JenUiu  that  the 
new  note  was  In  renewal  of  the  note  sued  on, 
0ie  plalntifFB  objected  on  the  ground  that  the 
renewal  note  was  the  bluest  and  beat  evi- 
dence; 

It  Is  an  easy  matter  to  state  generally  that, 
where  the  contents  of  a  written  Instrument 
become  material  In  a  legal  investigation,  the 
writing  must  be  produced,  or  the  foundation 
laid  for  the  Introduction  of  secondary  evi- 
dence. Civil  Code,  I  5828.  The  dlfllcnlty  lies 


In  the  application  of  fids  general  rule  of  evi- 
dence to  the  facta  of  the  particular  case. 
See  1  Greenleaf.  Evidence  a6th  Ed.)  |  5630. 
The  wisdom  of  the  rule  is  lUustrated  in  tbe 
present  case;  If  the  plalntlfls  gave  their  note 
to  the  bank  In  settlement  of  the  note  sued  on, 
which  bad  been  dlsconnted  at  the  bank.  It 
could  not  be  a  roiewal  of  Oie  original  obli- 
gation, even  though  JenUna,  the  maker  who 
was  liable  on  the  first  note,  signed  the  sec- 
ond note  also*  and  would  not  be  a  satlsfae- 
tiou  of  the  first  note,  unless  there  vnis  an 
agreement  betweoi  tbe  plalntUb  and  Jenkins 
that  it  would  be  so  aec^ted.  On  the  other 
hand,  if  Jenkins  executed  his  note  to  the 
plaintiffs,  it  ml^t  or  might  not  have  been 
accepted  by  the  plaintiffs  as  a  renewal  of 
the  first  note,  and  therefore  as  a  satisfaction 
thereof.  Upon  this  queston  tbe  new  note  was 
very  materlaL  It  might  show  upon  its  face 
that  U  was  not  a  renewal  of  the  original 
obligation.  If  It  did  not,  dien  it  became  ma- 
terial whether  It  was  Intended  as  a  novation 
of  the  original  note  and  was  so  accepted  by 
the  plalntUta.  It  was  not  competent  for  the 
witness  to  testify  chorally  that  the  new 
note  was  givoi  in .  renewal  of  tbe  note  sned 
on,  unless  tbe  alleged  renewal  note  was  pro- 
duced for  the  inspection  of  the  court  and 
jury.  The  contents  of  the  note  consisted  of 
the  signatures  of  the  makers  and  the  In- 
dorsers,  the  date,  the  amount,  the  date  of 
maturl^,  and  all  other  stipulations  therein 
contained.  To  allow  a  wltnes  to  testis  aa 
to  any  portion  of  the  cont^ta  of  the  writii^ 
wonid  be  a  violation  of  tbe  rule  against  the 
Introduction  of  secondary  evidence.  When 
the  witness  testified  that  the  new  note  was 
given  in  ruiewal,  he  necessarily  intended  to 
convey  the  Impr^lon  that  the  new  note 
was  executed  by  Jenkins  and  accepted  by 
the  plalntUFs  In  renewal  of  the  note  sued  on, 
and  such  testimony  necessarily  Involved  an 
inquiry  Into  some  of  the  contents  of  the  writ- 
ten Instrument  No  foundation  having  been 
laid  for  the  introduction  of  the  secondary  evi- 
dence, it  was  inadmissible,  and  the  court 
erred  In  overruling  the  objections  thereto. 
Judgment  reversed. 


MURPHT  V.  STATB. 
STEWART  V.  SAME.   (No*.  4,725,  4,726.) 
(Court  of  Appeals  of  Georgia.  Septjie,  1913.) 

(BvUabua  ly  the  Court.) 

Cbiuinal  law  U  656*)— Witnesses  ({  246*)— 
Trial  —Conduct  dF  Judge— Exahxhatiox 
—Questions  to  Witness. 

The  ppeaiding  judge  may,  with  propriety, 
ask  such  questions  aa  may  tend  to  elicit  the 
truth  as  to  a  transaction  which  is  under  inves- 
tigation, but  care  should  be  used  to  see  that  no 
intimation  of  tbe  opinion  of  the  court  is  con- 
veyed by  tbe  questions  propounded.  An  opinion 
Bs  to  the  merits  of  the  case  might  be  expressed 
by  the  fnrm  of  tbe  questions  propounded,  and 
the  rights  of  one  of  the  parties  to  a  fair  trial 
might  thus  be  prejudiced  and  impaired ;  and  in 


•ror  ottMr  CHM  MS  MOM  teple  and  Motion  NUHBBR  ia  Dm.  D1b>  *  Am.  Dig.  K«r-Ho.  8wIm  *  Bw'r  IndsxM 

Digitized  by  Google 


MURPHY 


T.  STATE 


229 


such  a  ease  a  reveraal  of  a  judgment  refasing  a 
motion  for  a  new  trial  would  necessarily  result. 

[EM.  Note.— For  other  cases,  see  Uriminal 
Law.  Cent.  Dig.  Q  1624-1533:  Dec  Dig.  % 
656 WitneBsei,  Cent.  Dig.  H  892-fi57;  Dec. 
Die.  |246!iT^ 

Krror  trom  City  Court  of  BnmswIclE;  D. 
W.  Krauss,  Judge. 

EM  Murphy  and  another  were  convicted  of 
violating  tiie  prohibition  law,  and  bring  er- 
ror. Reversed. 

A.  D.  Gale,  of  Bmnswlck,  for  plaintiffs  In 
error.  Alfred  H.  Crovatt,  Sol.,  and  H.  F. 
Dunwody,  both  of  Brunswick,  for  the  State. 

RUSSELL,  J.   The  defendants  were  plac- 
ed upon  trial  in  the  dty  court  of  Brunswick, 
charged  with  a  violation  of  the  prohibition 
law.    There  la  evidence  which  would  au- 
thorize the  verdict  of  guilty  returned  by  the 
Jury.   The  legitimate  deduction  from  the  clr- 
cumetances  in  proof  would  authorize  the  con- 
clusion that  the  room  In  which  one  of  the 
witnesses  stated  he  had  purchased  tntoxlcat- 
ing  liquor  was  frequently  used  by  the  defend- 
ants as  a  place  for  such  Illegal  sale.  The 
witness  Emmett  Butts,  however.  Is  the  only 
person  who  testifled  abont  purchasing  Intox- 
icating liquor ;  and,  without  his  evidence,  the 
acquittal  of  the  defendants  would,  so  far  as 
appears  from  the  record,  have  resulted  as 
a  matter  of  course.   The  plaintifra  in  error 
complain  because,  after  the  solicitor  of  the 
dty  court  bad  announced  that  he  had  no 
further  questions  to  propound  to  the  witness 
Emmett  Butts  (who  at  that  time  had  not  tes- 
tified to  anything  which  would  tend  to  crim- 
inate the  accused),  the  court  subjected  the 
witness  to  a  severe  and  srarching  cross-ex- 
amination, starting  with  the  following  quee- 
tlon:   "Witness,  if  yon  don't  know  auyUilng 
more  about  this  case  than  yon  hare  testifled 
to.  liow  is  It  they  have  you  up  bere  as  a 
witness?  Didn't  you  tell  the  offlcw  you  had 
purchased  intozlcatlne  liquors  at  this  place?" 
To  this  question  the  defendants  objected,  up- 
on the  grounds  that  the  court  undertook  to 
crofls-examfoe  the  witness  upon  the  i»art  of 
the  state  without  any  proper  f  oundatl(»i  hav- 
ing been  laid,  and  that  tbe  testimony  sought 
was  beamy,  and  a  voluntary  statement 
npcm  the  part  of  tbe  witness  not  made  In 
tbe  presence  of  the  defendants,  and  therefore 
coald  not  be  ^ven  In  eWdenCe  against  the 
defendants.  These  objections  were  overrul- 
ed.  Thereafter  the  ir^tness  t»tlfled  to  hav- 
ing told  Ifr.  McCollongh  and  Mr.  Owens  that 
be  bad  gotten  some  wblsky  in  the  reatanzant 
of  a  negro  named  Dabb,  and  that  upon  the 
advice  of  bis  employer,  Mr.  IfcCoHough,  he 
bad  told  Qie  sbaiff  abont  It  This  testimony 
was  objected  to  upon  grounds  similar  to 
tbose  interposed  to  the  court's  qoestton. 
Tbe  court  declined  to  apiffove  tbe  first  ground 
of  tbe  amendment  to  tbe  motion  for  a  new 
trial,  and  from  bis  approval  of  tbe  sectmd 
ground,  what  tranaplxed,  as  stated  1^  the 


court,  is  as  follows:  In  substance,  the  court 
interrogated  the  witness  as  objected  to  in 
the  second  ground  of  tbe  amended  motion 
for  new  trial.  Tills  Interrogation  by  the 
court  was  not  had  until  after  both  counsel 
for  the  state  and  the  defendants  had  examin- 
ed the  witness.  The  Inquiry  by  ttie  court  as 
to  whether  or  not  the  witness  had  informed 
the  officers  of  his  connection  with  the  alleged 
purchase  of  the  intoxicating  liquors  was 
made  as  a  matter  of  Inducement,  and  for  tbe 
purpose  of  ascertaining  tbe  truth. 

We  doubt  not  that  the  sole  motive  of  the 
learned  trial  judge  was  to  ascertain  the  truth 
of  tbe  transaction,  but  It  is  never  proper  for 
a  judge  to  assume  to  discharge  the  duties  of 
a  prosecuting  attorney.  However  anxious 
a  judge  may  be  for  the  enforcement  of  the 
law,  he  should  always  remember  that  be  Is 
as  much  judge  in  behalf  of  the  defendant 
accused  of  crime,  and  whose  liberty  Is  in 
jeopardy,  as  he  Is  judge  in  behalf  of  the 
state,  for  the  purpose  of  safeguarding  the 
interests  of  society.  It  is  very  plain  that 
up  to  the  point  wberQ  tbe  trial  judge  took 
charge  of  this  wlbiess  tbe  state  bad  utterly 
failed  to  make  a  case.  Whether  the  accused 
be  guilty  or  innocent,  he  is  entitled  to  be 
tried  according  to  the  voluntary  testimony 
of  the  witnesses  who  appear  and  are  sworn 
freely  and  voluntarily  to  testify.  The  nat- 
ural effect  of  the  judge's  question,  regardless 
of  what  the  witness  might  have  answered, 
was  to  Impress  the  Jury  that  the  truth  of  the 
transaction  was  that  the  witness  bad  pur- 
chased intoxicating  liquors  from  these  de- 
fendants ;  for  the  judge  asked  the  witness  if 
he  had  not  previously  told  the  officers  that 
he  had  done  so.  The  witness,  being  apprised 
tliat  the  judge  knew  of  his  previous  state- 
ments, would  naturally  be  impelled  by  fear 
to  repeat  a  statement  he  had  .pre^ously 
made,  and  that  Is  precisely  what  happened 
in  tills  case.  It  was  no  doubt  plain  to  the 
jury,  from  the  court's  mode  of  questioning 
this  witness,  that  tbe  judge  was  firmly  of 
tbe  opinion  that  tbe  witness,  In  first  tes- 
tifying, had  evaded  and  concealed  tbe  truth, 
and  that  It  was  the  judge's  opinion  that  If 
the  truth  were  told,  there  would  be  suffi- 
cient evidence  to  authorize  a  conviction. 
The  same  statement  applies  to  the  questions 
asked  the  witness  Will  Andrews.  The  judge 
certifies,  as  to  this  witness,  that  be  did  not 
ask  the  witness  any  questions  nntll  the  wit- 
ness bad  been  examined  by  both  counsel  for 
the  state  and  the  accused,  and  that  his  ques- 
tions were  asked  oniy  In  the  interest  of  the 
truth,  and  for  the  purpose  of  ascertaining 
tbe  truth.  We  do  not  question  the  motive  of 
the  trial  judge,  but  there  can  be  no  question 
that  such  queries  on  the  part  of  the  presiding 
jud^  accentuate  and  Impress  upon  tbe  jnzy 
the  answw  of  tbe  witness,  by  conveyl^  a 
clear  and  forcible  Intimation  of  the  Jn^'s 
opinion  In  the  premises. 
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The  defendants  may  be  guUtr.  and  if  bo 
they  should  be  puniahed ;  but  they  cannot  be 
found  guUty  in  a  court  ot  law  except  upon 
a  legal  trial  In  a  criminal  case  the  jniy, 
and  not  the  Jadg^  sams  up  the  evidence. 
When  this  witness  Bntts.  after  harlng  been 
examined  bj  counsel  for  the  state  and  coun- 
sel for  the  accused,  gave  no  Information 
which  woiUd  have  authorized  the  conclusioD 
Qiat  tiie  defendants  were  guilty,  was  foced 
by  the  judge  with  the  question  as  to  his 
former  statements  to  the  officers*  and  the 
jury  had  heard  Cbe  Judge  say  to  him:  "Wltr 
ness  If  you  don't  know  anything  more  about 
this  case  than  you  hare  testified  to,  how  is 
it  tiiat  they  have  yon  up  here  as  a  witness?" 
eren  a  casual  listener  would  hare  been  Im- 
pressed by  the  consdousness  that  the  court 
thought  the  witness  knew  more  than  be  had 
told ;  and  bow  much  more  strongly  Impressed 
were  the  Jury,  who  look  to  the  court  for 
guidance. 

This  case  is  controlled  by  the  rulings  of 
this  court  In  Sharpton  t.  State,  1  Ga.  App. 
642,  67  S.  E.  929,  and  a  number  of  subse- 
quent de<4BLons.  The  Judge  has  the  right 
to  ask  questions  to  elldt  the  truth,  but  the 
form  of  his  Interrogatory  must  be  such  as 
not  to  Intimate  or  express  an  opinion  as  to 
the  truth  of  the  case,  or  the  merits  of  the 
contentions  of  either  of  the  parties.  An 
intimation  of  opinion  by  question  is  as  re- 
pugnant to  the  proTislons  of  the  Code  (Penal 
Code.  S  1058;  Civil  Code,  }  4868)  as  a  di- 
rect statement  of  oplnioa 

Judgment  reversed. 


HARTZ  V.  HARTZ.    (No.  4,954.) 
(Court  of  Appeals  of  Georgia.   Sept  0,  1913.) 

{Si/UabU9  hv  the  Coitrt.) 

1.  Tbovzr  and  Convebbion  ^  23*)— Girrs  (H 
4,  48*)— Evidence— Devenbb  in  Tbovbb. 

Where  a  huaband  makes  to  bia  wife  a  gift 
of  a  chattel,  and  afterwards  obtains  and  holds 
the  possession  of  the  proper^,  he  cannot,  in  a 
salt  in  trover  broofht  by  the  >ime  to  recover  the 
property,  set  up  title  in  a  third  person  at  the 
time  the  gift  was  made. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  {I  163-166;  Dec.  Dig.  f 
28;*  Gifts.  Gent  iSg.  M  8,  17,  87-^;  Dm. 
Dig.H4,4S.*] 

fA44ittowa  BvUahua  by  Editorial  Staff.) 

2.  Gifts  (8  4*)— Definitjon. 

The  three  things  essential  to  coniommate 
a  gift  of  a  chattel  are:  Intention  of  the  donor, 
acceptance  by  the  donee^  ud  deUverr  of  the 
chattel,  or  something  which  the  law  wfll  accept 
in  lieu  thereof.   No  writing  is  necessary. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Gent 
Dig.  f§  8,  17 ;  Dec.  Dig.  |  4.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  4,  pp.  3084-3087;  voL  8,  p.  7670.] 

Sh-ror  from  City  Oourt  of  Macon;  Bobt 
Hodges,  Judge. 
Action  by  Hlnnto  O.  Harts  against  Morris 


A.  Harta  Jndgmeat  for  plalntU^  and  de^ 

fendant  brings  error.  Affirmed. 

BUller  dc  Jones,  of  Macon,  for  plaintiff  in 
error.  Bfinter  Wimberly  and  Jesse  Harris, 
both  of  Macon,  for  defendant  In  error. 

PCXTFLE,  J.  Minnie  Harts  brom^t  an  ac- 
tion of  trover  against  hw  husband,  Morris 
Hartz,  from  whom  she  had  previously  sepa- 
rated, to  reoovOT  a  dlamcmd  sunburst  and  a 
diamond  horseshoe  pla  She  claimed  title 
under  a  tfft  from  him.  According  to 
ha  testimony,  he  gave  her  these  articles 
shortly  before  their  marriage,  and  stated  to 
ber  that  the  sunburst  had  been  left  In  bis 
mother's  will  to  his  future  bride,  and  that 
he  was  therefore  giving  It  to  ber  as  a  wed- 
ding present  She  accepted  the  gift  and  con- 
tinuously used  the  property  as  ber  own  until 
her  separatlou  from  her  husband  about  six 
months  after  their  marriage.  Shortly  before 
the  separation  she  was  taken  to  the  hospital 
for  an  operation,  and  gave  him  both  pieces 
of  Jewelry  tor  safe-keeping.  Upon  the  sep- 
aration the  husband  refused  to  return  the 
property.  He  never  claimed  title  to  either 
piece  of  Jewelry,  within  the  knowledge  of  the 
plaintiff,  until  after  the  suit  was  brought. 
The  defraidant  did  not  deny  the  gift  of  the 
horsrahoe  pin,  but  did  deny  making  his  wife 
the  present  of  the  stmburst;  as  to  this  be 
contended  that  he  merely  consented  for  her 
to  wear  It  He  further  testified  tliat  at  the 
time  the  wife  claimed  that  the  gift  of  the  sun- 
burst was  made,  and  also  at  the  time  the 
suit  was  brought;  the  title  to  the  sunburst 
was  In  himself  and  his  brother  Sidney  Hartz 
Jointly.  It  also  appeared  from  the  evldoice 
that  the  American  National  Bank  held  a 
mortgage  on  the  sunburst,  which  bad  been 
executed  by  the  Hartz  brothers.  The  trial 
Judge  charged  the  Jury  as  follows:  "Now 
you  are  not  concerned  In  any  way,  so  far  as 
thla  case  Is  concerned,  with  the  rights  of 
Sidney  Hartz  or  with  the  rights  of  the  Amer- 
ican National  Bank,  if  any  It  had,  in  the 
event  you  believe  that  by  a  preponderance 
of  the  evldrace  that  the  diamond  sunburst 
pin  was  in  truth  and  in  fact  glvra  by  Morris 
Hartz,  as  Ma  property,  to  his  wife,  or  to  bis 
betrothed,  to  be  her  prop^ty,  or  as  a  gift.'* 
He  also  instructed  the  Jury  as  follows:  **He 
(the  defendant)  further  says  that  It  was  not 
his  property  (the  diamond  sunburst)  to  give ; 
that  It  was  the  property  of  a  partn^^p 
consisting  of  himself  and  his  brother,  and  I 
have  admitted  to  you  that  testimony  tending 
to  show  that  it  was  the  property  of  himself 
and  bia  brotlw,  as  tending  to  throw  U^t 
up(m  the  probability  or  ImprobaUUty  of  the 
contentious  of  the  plalntUC  in  the  case  tiiat 
the  defendant  did  give  to  her  the  diamond 
sunburst  pio  as  contended  by  her."  The 
Jury  r^med  a  verdict  in  fttvor  of  the  plain- 
tiff fbr  the  property  sued  for,  and  the  defoid- 
ant.  In  his  motion  for  a  new  trial,  contends 
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tnac  the  veidlct  was  contraiy  to  the  evidence, 
and  that  the  court  anH  In  the  Instmetlona 
aboTe  set  forth. 

[1]  According  to  the  teetlmony  of  the  wife, 
the  transaction  relied  upon  by  her  In  proof 
of  her  title  contained  all  the  essential  ele- 
ments of  a  gift  There  was  an  intention  to 
gXve  by  the  donor,  acceptance  by  the  donee, 
and  delivery  of  the  article  given.  Civil  Code, 
I  4144.  The  defendant  did  not  dispute  the 
gift  of  the  horseshoe  pin.  Consequently  the 
only  question  necessary  to  be  decided  Is 
whether  or  not  the  defendant  bad  a  right  to 
set  up  an  outstanding  title  In  Ills  brother 
to  an  undivided  half  interest  in  the  diamond 
sunburst  If  the  husband  liad  sold  the  sun- 
burst to  his  wife,  and  she  bad  parted  with 
anything  of  value  In  consideration  therefor, 
it  Is  clear  that  he  would  have  been  estopped 
to  dispute  his  own  title  or  his  own  right  to 
selL  ElUott  v.  Keith.  102  Ga.  117.  29  S.  E. 
155;  Campbell  v.  Morgan,  111  Ga.  200.  36 
8.  E.  621;  Southern  Bell  Tel.  Go.  v.  Har- 
ris, U7  Ga.  1001,  1004.  44  S.  B.  886.  Under 
our  view  of  the  law,  It  is  mmecessary  to 
discuss  the  question  of  the  rlfpit  of  a  co- 
tenant  to  sue  In  trover  for  an  undivided 
interest  In  property  which  is  Incapable  of 
division.  Upon  this  subject  see  28  Am.  ft 
Eng.  Enc.  of  Law  (2d  Ed.)  712,  715.  It  is 
conceded  by  counsel  for  the  plaintiff  in  er- 
ror that  if  the  husband.  In  withholding  the 
entire  possesgifni  of  the  Bunburst  from  the 
plaintiff,  was  a  mere  wrongdoer,  the  plaln- 
tifC  might  have  lecovered  up<Hi  proof  of  her 
mere  possession,  and  he  would  not  be  allow- 
ed to  set  up  the  juB  tertU.  Mitchell  t.  Oa. 
&  Ala.  Ry.,  Ul  Oa.  760,  764,  Se  S.  E.  971*  51 
li.  S.  A.  622.  It  la  argued,  howeva,  that 
the  defendant  was  not  a  wrongdoer  In  with- 
holding the  possession  of  tiie  inroperty,  and 
that  hence  the  inresumptlon  of  title  arising 
from  proof  of  iiribr  possession  In  the  wUa  was 
not  eonclnslTe  against  him.  According  to  the 
wife's  testtmony,  tlie  gift  was  complete  and 
tbentom  Irrevocable.  It  was'  founded  upon 
a  good  oanalderatlon.  It  was  given  In  o(m- 
temidatlon  of  Immediate  marriage,  and  was 
ratlfled  after  maniasa.  We  can  conceive  of 
no  good  reason  why  In  such  a  case  the  bm- 
band  ought  not  to  be  estoived  to  deny  hie 
own  tltle^  Just  as  he  would  have  been  had  he 
made  a  sale  to  his  wife.  The  doctrine  of  es- 
toppel la  fbonded  "upon  the  highest  prin- 
ciples of  morality,  and  recommends  itself  to 
the  Common  sense  and  Justice  of  every  one; 
and,  although  It  debars  the  truth  in  the  par- 
ttciUar  case,  and.  therefore,  is  not  unfre* 
qnently  characterized  as  odious  and  not  to 
be  favored,  still  It  should  be  remembered 
tbat  It  debars  only  in  the  case  vhecB  its 
ntterance  would  convict  the  party  of  a  pre- 
vious ftilsehood,  and  Imposes  silence  on  a 
party  only  when  in  conscience  and  honesty 
he  should  not  be  allowed  to  speak."  Her- 
man, Estoppel  ft  Bes  Judicata,  |  670.  The 


gift  from  the  husband  to  the  wife  was  ac- 
companied by  an  assertion  of  title.  He  Is 
therefore  estopped,  not  only  by  an  Implied 
assertion  of  title,  but  by  an  express  asser- 
tion of  title  contained  In  his  statement  that 
the  sunburst  had  been  bequeathed  In  his 
mother's  will  to  bis  future  wife.  A  good 
consideratioQ  is  in  law  as  binding  between 
the  parties  as  a  valuable  consideration.  If 
a  husband,  upon  a  consideration  of  love  and 
affection,  convey  land  to  bis  wife  by  war- 
ranty deed,  be  would  clearly  be  estopped, 
In  a  suit  by  her  or  her  privies  to  recover 
the  land,  to  deny  that  he  had  title  when  he 
conveyed  it  In  Alabama  it  has  been  held 
that  a  gift  by  a  sealed  deed  is  good,  because 
the  donor  Is  estopped  from  saying  that  the 
property  has  not  passed  to  the  donee.  See 
Connor  v.  Trawicks,  37  Ala.  289,  79  Am. 
Dec.  58,  dted  in  Thornton  on  Gifts.  |  190. 

[2]  In  this  state  but  three  things  are  es- 
sential to  consnmmate  a  gift  of  a  chattel: 
Intention  of  the  donor,  acceptance  by  the 
donee,  and  delivery  of  the  chattel,  or  some- 
thing which  the  law  will  accept  in  lieu 
thereof.  No  writing  Is  necessary.  And,  as 
between  parties  sustaining  to  each  other 
the  relation  of  husband  and  wife  or  parent 
and  child,  a  gift  from  one  .to  the  other  is 
supported  by  a  good  consideration;  and 
there  Is  as-  much  reason  why  the  doctrine 
of  estoppel  should  be  applied  to  the  donor 
as  there  would  be  in  a  case  of  a  sale  from 
one  to  the  other.  Whether  this  rule  should 
apply  to  a  gift  from  one  person  to  another 
where  there  is  no  such  confidential  rela- 
tion need  not  be  determined.  The  plaintiff 
having  made  out  her  case  by  proof  of  a  gift 
from  her  husband,  he  cannot  defend  by  set- 
tlog  DP  title  in  a  third  person  at  the  time 
the  gift  was  made.  The  trial  court  prop- 
erly admitted  evidence  of  title  in  Sidney 
Hartz,  for  the  purpose  of  corroborating  the 
testimony  of  the  husband  that  be  had  made 
no  gift;  but  It  was  not  admissible  for  the 
purpose  of  deteatlug  the  wife's  claim,  U  a 
gift  was  In  fact  made  as  she  contended. 

Judgment  affirmed. 


BBOWN  V.  STATE.    (No.  4,796.) 
(Court  of  Appeals  of  Georgia.  Sept  16,  1913.) 

(Syllabui  hy  the  Court.) 

1.  Indicthent  and  Infokmation  (f  15*)  — 

Fl^A  IN  ABATBUKNT— OBOUNDS. 

The  tact  that  there  Is  another  indictment 
pending  in  court  against  the  defendant,  charg- 
ing him  with  the  same  offense,  is  no  ground 
for  a  plea  in  abatement  Cabamss  v.  State,  8 
Ga.  App.  129,  68  S.  E.  849. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information.  Cent  Dig.  U  83^-86,  448; 
Dec  Dig.  {  15.«] 

2.  HouicioB  (iS  13&,  142*)  —  iNMonanT  — 
SuFTiciBNOY— Proof. 

The  indictment  for  murder  alleged  that  the 
accosed  killed  the  deceased  by  shooting  him  with 
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a  certain  platol  and  rifle,  tMne  to  the  deceased 
the  mortal  wonad  of  which  he  died.  This  in- 
dictment was  not  BUbject  to  demnrrer  on  the 
ground  that  it  did  not  allege  with  sufficient  par- 
ncnlaril?  the  weapon  or  the  manner  in  which 
It  was  loaded,  or  that  the  weapon  used  was 
loaded  with  powder  and  leaden  balls,  or  that  it 
was  aimed  and  pointed  at  the  deceased,  or  that 
it  did  not  allege  that  the  weapon  uaed  was  one 
likely  to  produce  death.  Under  this  indict- 
ment the  state  can  prove  the  killing  with  either 
of  the  weapons  alleged. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  SI  215-223,  260-^;  Dec.  Dig.  |S 
135,  142.*] 

3.  Homicide  {|  127*)  —  Iwdictmbwt  —  Sufti- 

In  an  indictment  for  murder  it  la  not  nec- 
essary to  allege  that  the  defendant  was  a  per- 
son of  sound  mind  and  discretion. 

[Ed.  Note. — For  other  cases,  see  Homidde, 
Cent.  Dig.  H  1S2-1»4;  Dec.  Dig.  fi  127.*] 

Error  from  Snperlor  Court,  Glynn  Coun- 
ty; C.  B.  Conyers,  Judge. 

Dan  Brown  was  convicted  of  homicide,  and 
brings  error.  Affirmed. 

Francis  H.  Harris,  of  Bnuiswick,  for  plain- 
tiff In  error.  J.  H.  Tbomas,  SoL  GexL,  of 
Jeaup,  for  the  State. 

BUSSBDU  J*   Judgment  affirmed. 


MILLISR  et  al.  t.  STATE.    (No.  4,984.) 
(Court  of  Appeals  of  Georgia.   Aug.  16,  19ia 
Behearing  Denied  Sept  17,  1913.) 

(Byllahug  hv  tke  Court.) 

1.  Cbiwnai.  Law  ({  1159*)— Appeai^-Cib- 
ouhstantial  evidence. 

The  evidence  in  support  of  the  verdict 
while  entirely  drcumstantlal  measures  tally  up 
to  the  standard  of  proof  required  by  the  stat- 
ute, in  that  it  is  inconsistent  with  Innocence, 
and  excludes  every  reasonable  hypothods  except 
that  of  the  guilt  of  the  accused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I*w.  Cent  Dig.  {{  3074-3083;  Dec.  Dig.  i 
1169.*] 

2.  Cbiminai.  Law  (IS  636,  864,  1174*)— IK- 

BTBUCTIONS  —  HaBULBSS  EBBOB  —  PbESENCB 

or  Accused. 

After  the  Jury  on  the  trial  of  the  accused 
for  burglary  had  been  instructed,  and  had  been 
out  for  some  time  and  nntil  late  at  night  con- 
sidering the  verdict  the  trial  Judge,  with  the 
sheriff,  went  to  the  courtroom  and,  in  the  ab- 
sence of  the  accused  and  of  their  attorneys,  in- 
quired of  the  Jury  whether  they  desired  to  be 
put  to  bed,  or  were  likely  to  make  a  verdict 
Without  responding  to  this,  one  of  the  Jurors 
iniiuired  of  the  jud^e  as  to  what  he  had  charged 
with  reference  to  the  right  of  the  Jury  to  rec- 
ommend that  the  defendants  be  punished  as  for 
a  misdemeanor.  The  judge  responded  by  stat- 
ing that  he  had  charged  that  In  the  event  the 
jury  should  find  the  defendants  guilty,  they 
would  have  the  right  to  recommend  that  the  de- 
fendants be  punished  as  for  a  misdemeanor,  and 
that  If  ench  recommendation  should  be  spprov- 
ed  by  the  court,  the  defendants  would  receive  a 
mlademeanor  wntence.  On  the  next  morning, 
about  9  o'clock,  a  verdict  was  returned,  finding 
the  accused  guilty  and  recommending  that  a 


misdemeanor  sentence  be  imposed.  Held:  (1) 
The  statement  of  the  Judge  in  answer  to  the 
questlcHi  of  the  Juror  aid  not  amount  to  a  re- 
oiarge,  and  was  equivalent  to  an  Initruetion 


merely  as  to  a  form  of  verdict  tiiat  the  Jury 
could  return,  if  they  saw  fit  to  do  so.  (2)  At 
most  it  was  merely  a  harmless  irre^larity,  and 
is  not  sufficient  to  set  aside  a  verdict  strongly 
supported  by  the  evidence,  especially  aa  it  ap- 
pears that  the  attorneys  for  tlie  accused  were 
immediately  informed  of  the  occurrence  by  the 
trial  Judge,  and  failed  to  make  a  motion  for  a 
mistrial  or  to  have  the  error  corrected  in  any 
manner  until  after  verdict 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  1465-1482.  20fi8,  211:0, 
3170-3178;  Dec.  Dig.  §8  638,  864,  1174,*J 

Bussell,  J.,  dissenting  In  part 

Error  from  Superior  Court,  Lumpkin 
County;  J.  B.  Jones,  Judge. 

Charles  Miller  and  another  were  convict- 
ed of  burglary,  and  bring  error.  Affirmed. 

R.  H,  Baker,  of  Dahlonega,  and  Edgar 
Latham  and  Moore  ft  Branch,  all  of  Atlanta, 
for  plaintiffs  in  error.  Robt  McMillan,  SoL 
Gen.,  of  ClarkesTlIle,  and  W.  A.  Charters 
and  B.  P.  Oalllard.  both  ot  Gainesville  for 
the  SUte. 

HILL,  C.  J.  The  plalntUh  In  error  were 
Jointly  Indicted  for  burglary,  and  on  their 
trial  were  convicted.  They  filed  a  Joint  mo- 
tion for  a  new  trial,  baaed  upon  the  general 
grounds  and  upon  numerous  special  assign- 
ments of  error.  This  motion  having  been 
overruled,  the  case  is  here  for  review. 

[1]  1.  We  do  not  deem  It  neceraary  to  con- 
sider the  general  grounds  for  the  purpose 
of  showing  that  the  verdict  was  supported 
by  the  evidence.  While  the  conviction  of  the 
accused  was  based  entirely  upon  circumstan- 
tial evidence,  a  careful  examination  of  the 
evidence  satisfies  this  court  tbat  the  proof 
comes  fally  up  to  the  standard  required  by 
law  as  to  this  character  ot  evidence  The 
proved  facts  were  not  only  consistent  with 
tbe  hypothesla  ot  gollt,  but  excluded  every 
other  reasonable  hypothesis  save  tbat  of  tbe 
guilt  of  the  accused.  Penal  Code  1910,  i 
1010.  We  hazard  nothing  In  saying  that,  in 
our  opinion.  It  would  be  difficult  to  establish 
guilt  by  a  clearer,  stronger,  or  more  con- 
slstoit  chain  ot  tacts  and  drcntustancea^ 
or  by  drcnmstanceB  whicOi,  taken  togethw, 
would  prove  more  condnsively  the  gtdlt  of 
the  accused.  The  verdict  therefore^  should 
be  allowed  to  stand,  nnlesa  some  material 
and  prejudicial  «!Tor  of  law  was  committed 
on  the  trlaL  An  examination  ot  all  the  spe- 
cial assignments  of  errors  ot  law  leads  as 
to  the  conduslim  that  all  but  one  are  so 
clearly  without  merit  as  to  raider  ectended 
discussion  of  than  wholly  unnecessary.  In- 
deed, this  seems  to  have  been  the  view  en- 
tertained by  learned  counsel  tm  plaintiffs  in 
wror,  who,  vbSle  not  abandoning  any  of  the 
grounds  of  tbe  motion  for  a  new  trial,  seem 
to  rely  principally  upon  one  only.  This 
one  we  will  briefly  consider  and  determine. 

[I]  2.  The  ground  referred  to  la  aa  fol- 
lows: The  Jury  vna  diarged  and  entered 
upon  the  consideration  of  the  case  about  1 
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o'clock  on  the  afternoon  of  April  24th,  and 
remained  In  the  Jury  room  daring  the  after- 
noon and  until  about  10  o'clock  at  night,  con- 
sidering the  case.  The  verdict  was  returned 
at  9  o'clock  a.  m.,  April  25,  1913.  During 
the  afternoon  the  Jury  had  stated,  in  re- 
sponse to  Inquiries  from  the  court,  that  It 
was  not  likely  to  agree  upon  a  verdict. 
About  10  o'clock  at  nlgbt  the  judge,  In  com- 
pany with  the  sheriff,  visited  the  courthouse 
and  Inquired  of  the  Jury  at  the  door  of  the 
jury  room  If  they  desired  to  be  put  to  bed 
or  were  likely  to  make  a  verdict;  the  purpose 
of  the  Judge  being  to  arrange  for  the  care 
and  comfort  of  the  Jurors  during  the  night, 
unless  they  were  likely  to  agree  upon  a  ver- 
dict At  this  point  one  of  the  Jurors  in- 
quired of  the  Judge  as  to  what  he  had  charg- 
ed with  reference  to  the  right  of  the  Jury 
to  recommend  that  the  defendants  be  punish- 
ed as  for  a  misdemeanor.  To  this  inquiry 
the  Judge  responded  by  stating  In  substance, 
that  he  had  charged  that,  In  the  event  the 
jury  should  find  the  defendants  guilty,  they 
would  have  the  right  to  recommend  that  the 
defendants  be  punished  as  for  a  misde- 
meanor, and  that.  If  such  recommendation 
should  be  approved  by  the  court,  the  defend- 
ants would  receive  a  misdemeanor  sentence. 
m-'Ithln  a  few  minutes  after  this  occurrence, 
the  Judge  informed  counsel  for  defendants 
as  to  what  had  occurred.  The  defendants 
and  their  counsel  were  not  present,  nor  had 
they  waived  their  right  to  be  present  Mov- 
ants contend  that  Inasmuch  as  their  coun- 
sel was  not  present  and  had  not  waived  the 
right  to  be  present  when  the  Judge  answered 
the  question  of  the  Juror,  a  new  trial  should 
be  granted,  for  the  reason  that  the  answer 
of  the  Judge,  made  In  response  to  the  ques- 
tion of  the  Juror,  was.  In  effect  a  recharge, 
and  especially  so  to  the  Juror  who  propound- 
ed the  question." 

It  is  well  settled  that  in  the  trial  of  a 
criminal  case,  whether  a  felony  or  a  mis- 
demeanor, the  accused  has  the  right  to  be 
present,  in  person  and  by  his  attorney,  dur- 
ing every  stage  of  his  trial  from  the  arraign- 
ment to  the  verdict  Lyons  v.  State,  7  Ga. 
App.  60,  66  S.  E.  149,  and  citations.  This 
right  cannot  be  lost  except  by  a  clear  and 
distinct  waiver  thereof  by  the  accused.  Mar- 
tin V.  State,  51  Ga.  567,  and  citations.  This 
right  is  guaranteed  to  the  accused  by  the 
fundamental  law  of  this  state,  In  order  that 
he  and  his  counsel  may  see  to  It  that  he  has 
a  fair  and  Impartial  trial  and  tliat  notlilng 
is  done  that  would  in  any  wise  tend  to  his 
prejudice.  Unquestionably  the  trial  Judge 
sbould  not  In  any  manner  communicate  with 
tbe  jury  about  the  case.  In  the  absence  of 
the  accused  and  his  counsel,  pending  the 
trial,  and  the  better  practice  Is  for  ttie  trial 
Jnds«  to  have  no  communication  with  the 
JtiiT  on  any  mbject  except  through  the  medi- 
um of  the  sworn  bailiff  In  charge  of  the  jury, 
and  the  conunonlcatlon  should  be  restricted. 
In  tbe  abemce  of  the  accused  and  his  coun- 


sel, to  matters  relating  to  the  comfort  and 
convenience  of  the  Jury.  There  should  be  no 
communication  which  would  tend  In  any 
manner  to  prejudice  the  accused  (for  in* 
stance,  to  hasten  a  verdict  against  him,  or 
to  Induce  Jurors  who  might  be  for  blm  to 
yield  their  convictions),  and,  unless  the  char- 
acter of  the  communication  clearly  shows 
that  it  could  not  have  been  prejudicial  to 
the  accused,  the  presumption  of  law  would 
arise  that  It  was  prejudicial,  and  the  ac- 
cused would  be  fflitltled  to  another  trial.  In 
line  with  this.  It  has  been  ruled  In  this 
state  that.  In  the  absence  of  both  tbe  prison- 
er and  his  counsel,  the  court  could  not  call 
in  the  Jury  and  read  to  them  notes  of  the 
evidence  (Wade  v.  State,  12  Oa.  25),  and  that. 
In  the  absence  of  the  prisoner,  who  was  con- 
fined in  jail,  the  Judge  was  not  authorized 
to  recharge  the  jury,  although  the  prisoner's 
counsel  was  present  and  made  no  objection 
to  tbe  recharge  (Bonner  v.  State,  67  Oa.  510). 

The  case  of  Hopson  v.  State,  116  Oa.  90, 
42  S.  E.  412,  is  relied  upon  by  counsel  for 
the  plaintiffs  in  enor.  In  that  case  It  was 
held  that  "recalling  a  jury  In  a  criminal 
case,  who  had  retired  to  consider  of  their 
verdict  and,  in  the  absence  of  the  accused 
and  his  counsel,  and  without  their  consent, 
giving  a  second  charge,  Is  cause  for  a  new 
trial,  even  though  this  charge  be  the  same 
In  substance  as  that  which  had  been  de- 
livered In  the  first  instance."  In  that  case 
it  was  further  said  that  It  would  make  no 
dlfterence  whether  both  the  accused  and 
his  counsel  were  Ignorant  of  the  recharge 
until  after  the  trial  ended,  and  that  this 
Irregularity  might  be  taken  advantage  ot 
after  verdict,  notwithstanding  the  knowledge 
thereof  by  the  accused  and  his  counsel  while 
the  trial  was  In  pn^ress.  The  first  question, 
therefore,  to  be  considered  in  the  present 
case  Is  whether  the  statement  which  the 
judge  made  In  answer  to  the  Inquiry  of  the 
jury  amounted  to  a  recharge.  In  Boberson 
V.  State,  185  aa.  664,  70  S.  a  175,  it  was 
held  not  to  be  ground  for  a  new  trial  that 
the  judge,  in  the  presence  of  the  defendant 
but  during  the  voluntary  absence  of  his  coun- 
sel, repeated  his  instructions  to  the  Jury  as 
to  the  different  forms  of  verdict  that  might 
be  rendered.  In  the  present  case  It  does  not 
appear  whether  counsel  was  absent  volunta* 
rlly  or  not,  and,  while  It  is  not  distinctly 
stated.  It  Is  fair  to  assume  that  the  accused 
were  Involuntarily  absent  because  in  con- 
finement, for  it  is  not  at  all  probable  that 
they  were  out  on  bond.  We  cite  the  Rober- 
son  Case  not  as  to  this  phase  of  the  question, 
but  for  the  purpose  of  showing  that  the 
statement  made  by  the  trial  judge  in  the 
present  case  vras  not  a  recharge,  and  simply 
amounted  to  a  restatement  of  the  form  of 
tbe  verdict  The  Hopson  Case,  supra,  Is 
certainly  a  very  strong  authority  in  support 
of  the  contention  of  the  plaintiffs  In  error; 
but  we  think  It  Is  differentiated  from  the 
present  case  by  th^  fact  that  In  that  case  the- 
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jndge  recalled  the  Snrj  and  repeated  his 
»tlre  charse  to  them,  In  the  abemce  of  the 
aoeawd  and  his  connaeL  Certainly  this 
oonld  not  be  allowed.  To  pennit  such  pra^ 
ttoe  vtrald  tend  to  undermine  and  to  destroy 
the  nine  of  a  fair  and  Impartial  tiial  and 
to  deprive  the  accused  of  his  Inalienable  right 
to  be  present  at  every  stage  <a  the  trial  and 
to  have  bis  counsel  present  tox  the  purpose 
of  protecting  bis  rights,  and  In  the  Boberson 
Oase,  supra,  the  Snprone  Court  evidently 
took  this  view  of  the  question,  for  tiie  court 
distinguished  that  case  from  the  Hopson 
Case  by  the  Cact  that  In  the  Hopson  Case 
Uiere  was  a  repetlflcm  of  the  entire  charge, 
while  In  the  Boberson  Case  the  Judge  re- 
peated his  Instructions  only  as  to  tin  differ^ 
ent  forms  at  verdict  authorised  to  be  ren* 
dered. 

In  oonsideEing  the  rt^t  of  the  accused  to 
be  present  at  every  stage  ct  the  trial,  and 
to  have  his  counsel  present,  we  must  not 
lose  sight  of  the  further  principle,  equally 
w^  establlahedt  that  a  new  tzial  will  not  be 
granted  on  account  of  an  error  whlfih  maul* 
fesOy  caused  no  Injury  to  the  accused.  It 
would  be  trifling  with  Justice  to  set  aside  a 
verdict  clearly  and  strongly  supported  by 
the  evidence  solely  on  the  ground  that  Bn<^ 
an  error  bad  been  committed  by  tiie  trial 
Judge.  To  warrant  such  action  by  a  review- 
ing court,  It  must  be  manifest  Uuit  the  error 
was  prejudicial  in  character.  How  could  it 
have  prejudiced  the  accused  for  the  Judge  to 
have  repeated  to  the  Jury,  In  answer  to  the 
Juror's  inquiry,  what  he  had  already  stated, 
tliat  they  would  have  a  right  to  recommend 
that  the  case  be  treated  as  a  misdemeanor, 
and  that  he,  in  his  discretion,  could  adopt 
such  recommendation?  The  statement  ap- 
parmtly  was  favorable  to  the  accused.  It 
emphasized  the  rls^t  of  the  Jury  to  treat  the 
case  as  a  misdemeanor.  It  musti  be  perfectly 
clear  that  It  could  not  have  induced  any 
Juror  to  yield  up  any  conviction  as  to  the 
essential  fact  of  the  guilt  of  the  accused.  If 
the  members  of  the  Jury  were  divided  or 
hesitating.  It  waa  not  as  to  the  guilt  of  the 
accused,  but  as  to  their  right  to  make  a 
recommendation  that  the  case  be  treated  as 
a  mlademeanor;  It  did  not  hasten  a  verdict, 
tm  the  verdict  waa  not  returned  until  11 
hours  thereafter.  Besides,  the  Judge  almost 
Immediately  made  a  statement  of  Qie  occur- 
rence  to  the  counsel  tor  the  accused.  If 
they  Uiought  the  communication  was  preju- 
dicial or  was  a  recharge  to  the  Juzy,  It  was 
their  duty  to  have  Insisted  then,  or  certainly 
the  next  morning,  on  the  wlthdmwal  of  the 
case  from  the  Juiy  and  the  dedaratlou  of  a 
mlstriaL 

We  are  not  unmindful  of  the  fact  Uut  In 
the  Hi^son  Case  It  waa  said  that  It  woidd 
be  a  matter  of  Indifference  whetbw  the  ac- 
cused or  his  counsel  knew  of  tiie  alleged  mis- 
conduct of  tlie  Judge  or  not,  that  the  inego- 
larlty  could  be  takm  advantage  of  after  ver- 
dict TbiM  question  was  not  Involved  In  the 


Hopson  Oas^  and  flils  part  of  the  opinion 
seems  to  have  been  oMter  dictum  of  Uie 
Judge  who  wrote  the  opinion.  We  are  not 
willing  to  bold.  In  the  absence  of  a  direct  de- 
cision to  the  contrary  by  the  Supreme  Gonrt, 
that  an  irregularity  in  a  criminal  trial  could 
not  be  waived  by  silence  as  well  as  by  actl<m. 
It  has  hem  frequently  held  the  Supreme 
Court  that  the  unauthorized  dispersal  of  ttie 
Jury  could  be  waived  by  silence,  or  by  failure 
to  make  timely  objection.  It  has  also  been 
held  that  knowledge  of  the  dIaquaUflcation 
of  a  Juror  Is  waived  by  failure  to  take  timely 
advantage  of  the  knowledge  of  the  disqualifi- 
cation. Many  rights  involving  a  fair  and  im- 
partial Jury  trial  may  be  waived  either  by 
the  conduct  of  the  accused  or  his  counsd,  or 
by  their  silence.  Scott  v.  State,  6  Oa.  App. 
667,  65  S.  E.  359 ;  Waller  v.  State,  2  Ga.  App. 
636, 68  S.  B.  1106;  Davis  v.  Ragln.  7  Ga.  App. 
308,  66  S.  R  806,  and  citations.  The  accused 
and  Ms  counsel  should  not  be  allowed  to 
take  their  chances  of  a  favorable  verdict, 
with  knowledge  of  an  Irregularity,  and,  after 
losing,  set  op  such  irregularity  as  ground  for 
another  triaL  But  we  do  not  place  our  Judg- 
ment aoleiy  on  this  view.  We  ratber  place 
it  upon  the  opinion  that  the  statement  made 
by  the  Judge  in  the  present  case  to  the  Juror 
did  not  amount  to  a  recharge,  but  was  equiv- 
alent simply  to  an  Instruction  as  to  the  form 
of  a  verdict  which  the  Jury  was  authorized  to 
render,  and  that,  even  though  an  Irr^pilarll^, 
It  did  not  and  could  not  result  In  Injury  to 
the  accused.  If  we  thought  the  accused  had 
been  deprived  of  any  essential  right  by  this 
statement  made  to  the  Juror  by  the  judge,  we 
would  not  hesitate  to  grant  another  trial  for 
that  reason;  but  we  cannot  Imagine  any 
right  that  the  accused  was  deprived  of  by  the 
statement  made  to  the  Juror  as  to  the  power 
of  the  Jury  to  recommend  that  the  charge  of 
felony  be  treated  as  a  misdemeanor.  The  evi- 
dence is  BO  strong  and  so  clear  as  to  guilt 
that  we  do  not  feel  that  we  should,  In  the  in- 
terest of  Justice,  declare  another  trial  for  a 
mere  Irregularis  which.  In  our  opinion,  was 
immaterial,  and  which  could  not  In  any  view 
have  been  productive  of  injury  to  the  ac- 
cused. 
Judgmmt  affirmed. 

RUSSEIJ^  J.  (concurring  specially).  1 
agree,  not  witiiout  doubt,  to  the  proposition 
that  the  drcomstantial  evldoice  tending  to 
show  the  guilt  of  the  accused  was  snffldent 
to  authorize  thetr  conviction,  and,  that  be- 
ing so,  tills  court  Is  without  Jurisdiction  to 
interfere  witb  tiie  verdict  upon  that  ground 
or  the  motion  tor  a  new  trial  In  which  It 
la  Insisted  ttiat  Oie  verdict  Is  contrary  to  the 
evidence.  However,  I  do  not  concur  In  the 
oiiinlon  that  the  conduct  of  the  trial  Judge 
was  a  mere  harmless  Irr^larity,  nor  can  1 
view  bis  statement  to  the  Jury  as  to  their 
ri^t  and  power  to  recommend  ottierwise 
tlian  aa  an  Instructlcai  In  the  nature  of  a 
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recharge,  rrom  a  long  peisoiuU  and  profes- 
sional acquaintance  with  the  Judge  who  pre- 
sided In  this  case,  no  man  knows  better  than 
the  writer  that  this  upright  magistrate  Is 
wholly  Incapable  of  consdonsly  doing  any  act 
which  would  work  Injustice  to  any  citizen  or 
litigant  The  Judge  who  presided  in  the  trial 
of  this  case  Is  a  model  of  fairness  and  im- 
partiality. Nevertlieless,  I  cannot  consent  to 
hold  that  the  state  of  facts  set  forth  in  the 
record  can  be  disregarded,  as  not  tending  to 
work  prejudice  to  the  rights  of  the  accused 
to  a  tall  and  Impartial  trlaL  When  the 
Judge  asked  the  Jury  in  this  case  If  they 
were  likely  to  agree  upon  a  Terdlct,  In  the 
absence  of  the  defendants  and  of  thcdr  coun- 
sel, it  Is  apparent  to  my  mind,  from  the 
question  of  the  Juror  who  acted  as  spokes- 
man for  that  body,  that  tlie  jury  was  in 
doubt  as  to  what  verdict  should  be  rendered. 
It  Is  Inconceivable  that  a  jury  of  ordinary 
intelligence  does  not  know  that  In  most  fel- 
onies the  punishment  can  be  reduced,  at  the 
discretion  of  the  Judg^  upon  a  recommenda- 
tion to  that  effect  No  doubt  the  jury  had 
been  discussing  that  phase  of  the  case.  It 
is  a  matter  of  comnnm  knowledge  that  the 
power  of  the  jury  to  recommend  that  a  fel- 
ony be  punished  aa  for  a  misdemeanor  tre- 
qoently  results  in  compromise  verdicts,  in 
whifA  there  Is  more  or  less  doubt  as  to  the 
real  guilt  of  the  accused  of  the  offense  charg- 
ed. For  a  Judge,  In  the.absenoe  of  the  de- 
fendant and  his  counsel,  to  rechai^  the  Jury 
upon  this  parttcolar  point  is  as  harmful  as 
if  there  had  been  an  entitre  lecharge.  I 
think  the  defendants  would  have  been  en- 
titled to  a  mistrial  If  they  had  moved  in 
time;  but,  as  was  well  said  by  the  Chief 
Judge  In  his  opinion,  the  defmdants  waived 
Oila  ili^t  to  object  It  appears  from  the 
record  that  they  had  ample  time  and  full 
notlcfe  It  does  not  aj/ipeax  tlmt  Uiere  was 
any  reason  why  they  coidd  not  have  made 
a  motion  when  the  court  reconvened  on  the 
mwmlng  following  the  Incident  to  which  ref- 
erence iB  made.  One  accused  of  erime  can 
waive  any  of  his  rights,  or  all  of  them,  and 
where  he  remains  silent  and  takes  tiie  chanc- 
es of  an  aoinittal,  instead  of  ri«<tn|«g  a 
rl^  to  wbidt  he  Is  entitled,  he  cannot,  after 
conviction,  a«k  that  that  rlg^t  be  accorded 
him.  Lampkln  v.  States  87  Ga.  Sie,  18  8.  U. 
523.  Since  the  defendants  waived  their  right 
to  a«k  a  mistrial,  they  must  be  adjudged  to 
have  forfeited  this  right  entirely.  The  point 
Is  valuelea  to  them  here.  If  Ihey  had  ob- 
jected at  the  ttme  and  moved  for  a  miatr&l, 
I  am  of  Oie  (pinion  ttiat  it  would  have  been 
clearly  error  for  the  trial  jodge  to  have  re- 
fosed  to  declare  a  mlatTial. 

POTTIiB,  J.  (concurring  specially).  While 
in  Hopson  v.  State,  116  Ga.  90,  42  S.  E.  412, 
the  Supreme  Court  said  In  sidwtance  that  it 
made  no  difference  whether  the  accused  and 
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hla  counsel  were  ignorant  of  the  tact  that 
the  Jury  had  been  recharged,  and  conceding 
that  this  statement  was  not  obiter,  yet  later 
casee  indicate  a  disposition  of  that  court  to 
modify  the  decision  In  the  Hopson  Case. 
This  plainly  appears  from  the  decisions  In 
Roberson  v.  State,  135  Ga.  654,  70  S.  E.  175, 
Richards  v.  State,  136  Ga.  67,  70  S.  EX  868, 
and  Baldwin  v.  State,  138  Ga.  349,  75  8.  E. 
324.  If  the  case  sub  Judice  were  identical 
npon  Its  facts  with  the  Hopson  Case,  it  would 
be  our  duty  to  follow  that  decision,  because 
it  has  never  been  formally  overruled;  but 
It  differs  from  the  Hopson  Case  In  two  par- 
ticulars: First,  because  it  affirmatively  ap- 
pears in  the  present  case  that  counsel  sat 
silent  for  11  hours,  with  knowledge  of  the 
fact  that  the  judge  had  charged  the  jury  as 
to  their  right  to  recommend;  and,  second, 
because  in  the  Hopson  Case  the  Judge  re- 
peated his  entire  ^rge  in  the  ahsence  of 
the  accused. 


JEEMS  V.  LEWIS.    (No.  6.016.) 
(Court  of  Appeals  of  Georgia.  Sept  17, 1918J 

(ByOttluB  iy  the  Ooitrt.} 
L  Bailuxnt  (i  18*)— LiER. 

A  depositary  for  hire  has  a  lien  npon  the 
goods  for  liis  hire,  and  may  retain  them  until 
he  has  been  paid. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
.Cent  Dig.  »  77-79,  81-84;  Dec  Dig.  §  ia*l 

2.  Bailuknt  (t  18»)  —  Dmnai  —  Lien  of 
Baiub. 

It  is  a  good  defense  to  an  action  in  trover 
that  the  defendant  holds  the  property  sued  for 
as  a  depositary  for  hire,  and  has  not  been 
paid,  and  no  eqaltable  Jurisdiction  is  needed  to 
enforce  it  It  is  purely  defensive  In  its  nature, 
and  seeks  no  affirmative  relief,  either  legal  or 
equitable. 

[Ed.  Note.— For  other  cases,  see  Bailment 
Cent  Dig.  »  77-79,  81-84;  Dec  Dig.  {  18. •] 

3.  Tbovxr  ano  Convebsion  (S8  1,  28*)— Ele- 

UENTS  of  TbOVBB — CONVEBSION. 

Trover  lies  only  when  there  has  been  a 
conversion,  and  proof  tliat  the  possession  of 
the  defendant  Is  not  wrongful  defeats  the  ac- 
tion. 

[Ed.  Note.— For  other  eases,  see  Trover  and 
Conversion,  Cent  Dig.  H  1,  2,  168-166;  Dec. 
Dig.  H  1, 

Error  from  Otty  Court  of  Miller  County; 
W.  I.  Geer,  Judga. 

Acdott  by  Viola  Lewis  against  Scrap 
Jeems.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Reversed. 

P.  D.  Rich,  of  Colquitt  for  plaintiff  in 
error.  Bush  ft  Stapleton,  of  Colquitt  for  de- 
fendant in  error. 

POTTLE,  J.  tl-S]  The  only  question  in 
this  case  is  whether  a  bailee  for  hire  can  in 
defense  to  an  action  of  trover,  brought  In  a 
court  having  no  equitable  Jurisdiction,  plead 
that  he  has  not  been  paid  for  keeping  the 
balled  property.  Trover  never  lies  unless 
there  has  been  a  conversion.    There  is  no 
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ooDTenlon  as  long  aa  tlie  party  In  iposeeasloD 
baa  a  right  to  retain  the  chattel  against  the 
person  claiming  the  right  to  recover  It  Ac- 
cording to  the  plea,  the  defendant  vaa  a 
d^KMdtary  for  hire.  She  liad  a  Hen  on  the 
goods  and  a  right  to  retain  them  nnlll  the 
hire  was  paid.  Qtvll  Code,  I  8601;  Seaboard 
Air  Line  Railway  v.  Shackelford,  6  Ga.  App. 
395,  63  S.  E.  252.  Having  a  right  to  retain 
the  goods,  there  was  no  converaloii,  and  no 
recoverj  could  be  had  in  trover  until  the 
hire  was  paid.  Sndi  a  defense  may  be  filed 
In  any  court  in  whldi  the  action  may  be 
brought  The  defense  Is  a  legal  and  ndt  an 
equitable  defense,  and  the  court  needa  no 
equitable  jurisdiction  to  enforce  It  The  case 
is  altogether  dlfferrat  from  Harden  v.  Lang, 
110  6a.  802,  86  S.  B.  100,  where  trover  was 
bron.'jtat  to  recover  property  sold  npon  condi- 
tion that  title  ahould  remain  in  the  seller 
until  the  purchase  price  was  paid,  and  It 
waa  held  that,  unleaa  some  special  equity  in- 
tervened, such  aa  insolvency  or  nonresldenee, 
the  defraidant  could  not  set  off  a  claim  for 
damages  arising  from  a  breach  of  the  con- 
tract of  sala  This  Is  so  because  the  action 
of  trover  is  one  sounding  In  tort.  In  the 
present  case  tbe  defendant  is  not  se^ng  to 
recover  anything  from  tbe  plaintiff,  but  mere- 
ly to  bold  the  goods  until  her  Hen  la  aatla- 
fled.  This  sbe  lias  a  right  to  do. 
Judgment  reversed. 


LYON  T.  CEDARTOWN  LUMBER  CO. 
(No.  4,827.) 

(Court  of  Appeals  of  Georgia.    Sept  17, 
1913.) 

fByllaiu*  hy  t\0  Court,) 

1.  Mechanics'  Liens  (8  183*)  —  Mateeial 
Published  on  Contbact— Effect  of  Lien. 

Where  materials  are  furnished  for  the  Im- 
PTOTemcut  of  real  estate,  upon  the  employment 
of  a  contractor,  and  it  appears  that  there  was 
one  contract  between  the  contractor  and  the 
owner  for  the  improvement  of  the  real  estate, 
which  consisted  of  two  separate  and  distinct 
pieces  of  property,  the  improvements  to  be 
made  at  ue  same  time  upon  both  pieces  of 
property  and  covered  by  the  one  contract, 
upon  a  compliance  with  the  Civil  Code  of 
1910.  §§  3352,  8353,  a  lien  would  attach  upon 
botli  Pieces  of  property,  and,  if  the  lien  was 
duly  filed  and  recorded  as  prescribed  by  sec- 
tion 3353,  snpra,  within  three  mouths  from  the 
time  the  last  item  was  famished  on  the  con- 
tract, it  would  be  immaterial  as  to  whether  the 
last  Item  referred  to  material  furnished  for  the 
one  piece  of  property  or  the  otber.  New  Ebe- 
nezer  Ass'n  v.  GresB  Lbr.  Co.,  80  Ga.  125,  14 
S.  E.  802. 

[Ed,  Note. — For  other  cases,  see  Mechanics' 
Ucns,  Cent  Dig.  H  81&-3^:  Dec.  Dig.  | 
183.*] 

2.  Decisions  Followed. 

The  other  questions  of  law  made  in  the 
record  are  folly  controlled  by  tbe  dedsions  of 
the  Snpreme  Court  in  Green  v.  Farrar  lAr. 
Co.,  110  Ga.  80,  46  S.  B.  62,  and  Prince  v. 
Neal-Millard  Co.,  124  Ga.  884,  53  S.  E.  761.  4 
Ann.  Cas.  616. 


3.  TBiAL  (I  295*)— IffSTBncnoaa— OoHBTBuo- 
noN. 

The  charge  tal^,  fairly,  and  correctly  pre- 
sented tbe  law  applicable  to  tiie  evidence,  and 

the  excerpts  are  without  error,  when  consider- 
ed in  connection  with  the  entire  charge.  The 
evidence  fully  supports  tbe  ver^ct,  and  no  er- 
ror of  law  appears. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  II  703-717;   Dec.  Dig.  |  295.*] 

Error  from  City  Court  of  Polk  County; 
F.  A.  Irwin,  Judge. 

Action  by  the  Cedartown  Lumber  Company 
against  Mrs.  T.  P.  Lyon.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

John  K.  Davis  and  W.  W.  Mundy,  both 
of  Cedartown,  for  plaintiff  In  error.  John 
L.  Tlson,  of  Cedartown,  for  defendant  In  er- 
ror. 

HILL,  (X  J.   Judgmait  affirmed. 


BRYANT  V.  GEORGIA  FERTILIZER  &  OIL 

CO.   (No.  4,824.) 
(Court  of  Appeal!  of  Georgia.  Sept  17, 1813J 

(ByUahut  ly  tiu  Court.) 

Alteration  op  Instruments  (f  9*)  —  Mate- 

BiALiTr— Marginal  Matters, 

Where  the  defendant  in  an  action  on  a 
promissory  note  admitted  that  tbe  note  waa 
made  by  him,  bnt  set  up  by  apedal  plea,  it 
was  altered,  in  that  die  figures  in  the  upper 
left-hand  corner  of  the  note  were  changed  from 
If  110  to  $116,  and  at  tbe  trial  it  appeared  from 
inspection  of  the  note  that,  while  the  fiirares  in 
the  upper  left-hand  comer  were  9116,  tbe 
amonnt  written  ont  in  words  In  the  body  of  the 
note  was  "one  hundred  and  ten  dollars,"  prin- 
cipal, with  interest  and  attorney's  fees,  a  find- 
ing that  tbe  alteration  In  the  figures  was  im- 
material and  did  not  atFect  the  validity  of  the 
note  as  admitted  by  the  maker  was  demanded, 
and  there  was  no  error  tn  refusing  to  sanction 
a  petition  for  certiorari  brought  for  the  par- 
pose  of  having  this  finding  reviewed. 

[Ed.  Note.— For  other  cases,  see  Alteration 
of  Instmmenta,  Gent  Dig.  §§  47-53;  Dea  Dig. 
8  ».*] 

Error  from  Snperlor  Court,  Tift  County; 
W.  E.  Thomas,  Judge. 

Action  by  tbe  Georgia  Fertilizer  &  Oil  Com- 
pany against  Joe  Bryant  Judgment  ft»r 
plaintiff,  and,  from  a  refusal  of  the  Superior 
Court  to  grant  certiorari,  defendant  brings 
error.  Affirmed. 

Robley  D.  Smith,  of  Tlfton,  for  plalntifT 
in  error. 

HILL,  C.  J.  The  Georgia  Fertilizer  &  Oil 
Company  brought  suit  against  Joe  Bryant  on 
a  promissory  note  in  tbe  dty  court  of  Tifton. 
A  verdict  and  judgment  were  obtained 
against  the  defendant  Errors  assigned  on 
the  refusal  of  tbe  judge  of  the  superior  court 
to  sanction  the  defendant's  application  for 
certiorari.  The  case  made  is  as  follows: 
The  original  petition  allied  that  the  defend- 
ant waa  indited  In  tbe  sum  of  9107  prind* 
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pal,  bealdea  intentt  and  atton^'a  fees,  on 
a  promlBBorj  note,  a  copy  of  which  was  at- 
tached and  made  a  part  of  the  petition.  In 
the  upper  leftband  corner  of  the  attached 
copy  of  the  note  were  the  flsnres  f  116,  and  In 
the  txMly  of  the  note  were  written  ont  the 
words  "one  hundred  and  ten  dollars,"  and 
on  It  was  a  credit  of  99.  The  defendant  ad- 
mitted ^Tlng  the  note  to  the  plaintiff  for 
9110,  and  claimed  that  he  was  entitled  to  a 
credit  of  fO.  When  the  note  was  Introdnced 
in  cTidence  by  the  plaintiff,  and  It  appeared 
that  the  figures  f  116  were  on  the  note  as 
above  described,  Qie  defendant,  with  the  per- 
mission of  the  court,  filed  an  amendment  to 
bis  plea,  setting  up  In  the  amendment  that 
the  note  had  been  changed  or  altered.  In  that 
the  fljnires  on  the  upper  left-hand  comer  of 
the  note  were  originally  $110,  but  were 
changed  to  $116.  His  plea  did  not  allege  that 
the  change  had  been  made  by  the  plaintiff 
for  his  benefit,  or  with  any  fraudulent  In- 
tent The  trial  Judge  si^ndtted  the  question 
of  alteration  as  a  special  Issue,  and  the  Jury 
found  tiiat  the  note  had  beoa  changed  or 
altered,  presumably  in  the  particular  indi- 
cated. On  this  special  finding  the  judge 
ruled  that,  although  the  instrument  had  been 
changed,  title  change  or  alteration  was  not 
made  witii  any  fraudulent  Intent  and  was 
not  material,  and  In  no  way  affected  the  va- 
lidity of  the  note,  and  this  ruling  Is  assigned 
as  error. 

We  think  that  there  is  no  merit  whatever 
In  the  petition  for  certiorari,  and  that  the 
Judge  of  the  superior  court  very  properly 
refused  to  sanction  it.  The  defendant  ad- 
mitted that  he  owed  the  note  to  the  plaintiff 
for  $110,  less  the  credit  of  $9.  The  verdict 
was  in  accordance  with  this  admission,  to 
wit,  $101  principal,  deducting  the  credit  of 
SO.  Regardless  of  any  other  fact,  it  would 
be  absurd  to  release  the  defendant  from  lia- 
bility on  hl8  promise  to  pay,  when  the  ver- 
dict Is  in  exact  accordance  with  his  own  ad- 
□lission  made  In  open  court  The  change  of 
tbe  figures  In  the  upper  left-hand  corner  of 
the  note  from  $110  to  $116,  whether  made 
by  the  plaintiff  or  by  some  one  for  his  bene- 
fit, was  Immaterial  and  wholly  ineffective 
for  tbla  purpose,  since  it  Is  well  settled  that 
the  writing  fully  set  out  in  the  body  of  the 
note  would  control  as  to  the  amount  due  on 
the  note,  irrespective  of  the  figures  contained 
at  the  top  or  beginning  of  the  note.  Written 
words  control  where  they  are  in  conflict  with 
mere  figures.  Clearly  the  alteration  was 
wholly  Immaterial,  and  did  not  affect  the 
validity  of  the  Instrument,  which  the  defend- 
ant admitted  to  have  been  executed  by  him. 
Section  4296  of  tbe  Civil  Code  Is  controlling 
In  this  case.  It  says:  "If  a  written  contract 
be  altered  Intentionally,  and  In  a  material 
part  thereof,  by  a  person  claiming  a  benefit 
under  It,  with  intent  to  defraud  the  other 
party,  sndi  alteration  riAds  the  whole  con- 


tract, at  the  option  ot  the  other  par^.  If 
the  alteration  be  uidntentlonal,  or  by  mis- 
take, or  in  an  immaterial  matter,  or  not  with 
Intent  to  defraud,  if  the  contract  at  origkul- 
Ijf  weouied  oan  &e  tUaoovered  and  i»  Hill 
capatHe  of  eveouMon,  it  idtt  be  enforced  iy 
the  oourt."  Here  the  contract  as  originally 
executed  was  not  only  discovered  but  abso- 
lutely admitted  by  the  defendant,  and  it  was 
certainly  capable  of  b^ng  enforced  by  the 
court  The  hill  oi  ezcepti<»is  In  this  case  is 
80  clearly  without  merit  that  this  court  feels 
constrained  to  affirm  the  Judgment  with  10 
per  cent  damages  on  the  amount  of  tlie  re- 
cov^  In  the  trial  court 
Judgment  affirmed,  with  damages. 


DANIEL  T.  BBOWDER-MANOITF  CO. 
(No.  4,936.) 

(Court  of  Appeals  of  Geor^a.   Sept  0.  1913.) 

(Bi/lta1>iu  by  the  Oourt.) 

1.  Bills  ano  Notes  (S  454*)— Action— Ven- 
us. 

It  has  already  been  decided  in  this  uasp 
that  tiie  defendant  against  whom  the  v«rdlct 
was  rendered  could  be  sued  in  tbe  county 
where  his  principal  resided,  and  that  the  plea 
to  the  JurisdictioD  was  properly  stricken.  Dan- 
iel V.  Browder-Manget  Co.,  11  Ga.  App.  IHQ. 
76  S.  E.  166. 

[Ed.'  Note. — For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  {  454.*] 

2.  BAHKBUPXOT   «  428*)— VtfNUE   (I  22*)  — 
BEKIDBNOX  of  rVrSNDAKTB— Loss  OF  JUBIS- 

nicnoN. 

Discharge  io  bankruptcy  of  the  principal 
defendant  would  not  oust  the  court  of  jurisdic- 
tion of  a  defendant  necondarlly  liable.  This  Is 
80  because  the  plea  tf  bankroptcy  is  one  of  per- 
sonal privilege  (Collier  on  Bankruptcy  [Oth  Ed.] 
i  17,  p.  404)  and  because  there  are  circumstances 
under  which  one 'who  has  been  discharged  in 
bankruptcy  may  be  compelled  to  pay  a  debt 
which  was  provable  In  bankruptcy,  a&  for  In- 
stance, where  the  debt  was  not  listed  In  the 
tankrupt's  schedule  and  the  creditor  had  no  no- 
tice of  the  bankruptcy  proceeding,  or  where,  aft- 
er the  adjudication,  a  new  promise  to  pay  has 
been  made  by  the  debtor.  Shumate  v.  Ryan,  127 
Ga.  118.  56  S.  B.  103.  Where  the  court  has  ja- 
risdiction  of  the  person  of  one  defendant  when  a 
suit  is  filed,  the  mere  fact  that  he  is  aubsanuent- 
ly  discharged  upon  some  matter  in  avoidance 
will  not  prevent  the  court  from  proceeding  to 
judgment  against  another  defendant,  Jurisdiction 
over  whom  is  dependent,  not  upon  liability  of, 
but  upon  jurisdiction  over,  the  discharged  de- 
fendant. 

[Ed,  Note. — For  other  cases,  see  Bankruptcy. 
Cent  Dig.  SS  782-786;  Dec  Dig.  S  428:*  Venue. 
Cent  Dig.  H  35-37 :  Dec.  Dig.  S  22.*] 

3.  Pleaoinq  (I  225*)— AUBNDED  Pleading— 

CONSTBUCTION. 

Where  a  demurrer  to  a  plea  is  aastalned 
with  leave  to  amend,  and  subsequently  an 
amendment  is  allowed  and  filed  without  objec- 
(ion,  tbe  original  and  tbe  amended  plea  shonld  b<> 
considered  together  in  order  to  determine 
wbr>ther  a  defense  ia  set  forth. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent.  Dig.  H  575-583;  Dec.  Dig.  |  226.*] 
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4.  PiXADmo  (H  225.  417*)  —  Waives  or 

RXOHT  TO  AHBND— RUUITO  OK  DeMTBSKK— 

Waitbb  or  Objiction. 

The  filing  of  an  amendment  to  meet  a  rnl- 
ins  Bostainlng  a  demorrer  is  a  waiver  hy  the 
amending  party  of  bis  right  to  except  to  the 
order  reqidring  the  amendment  to  be  made. 
Brantl^  Co.  t.  Soatberland,  1  Oa.  App.  804, 
S7  S.  E.  960.  Bat  this  rule  does  not  operate 
conversely,  and  an  unsuccessful  exception  to 
an  order  requiring  an  amendment  does  not  pre- 
vent the  fil^g  of  an  amendment  to  meet  the 
demurrer.  Where  the  amendment  is  filed  be- 
fore exception  is  taken  to  the  order  requiring 
it,  this  may  be  urged  as  a  waiver  of  the  excep- 
tion, but  if  not  BO  urged,  and  the  exception  be 
overruled  on  its  merits,  the  sniog  out  of  the 
exception  is  not  a  good  reason  for  refosinc  to 
consider  the  amendment 

[Eld.  Note. — For  other  cases,  see .  Pleading, 
Gent.  Dig.  |f  576-683.  1401.  1402 ;  Dec.  Dig. 
H  225.  fl7.»3 

5.  PiXADina  (I  400*)— AI78WKB— OBjsonoif— 

ESTOFFKL. 

It  does  not  fc^ow.  however,  that  a  plea, 
becanse  it  may  be  amended  without  objection, 
is  to  be  treated,  during  the  farther  progress  of 
the  trial,  as  setting  forth  a  good  defense,  for  a 
plea  which  is  bad  in  substance  may  be  ignored, 
or  the  defect  may  be  taken  advantage  of  by  a 
motion  to  strike,  or  by  objecting  to  evidence, 
or  by  an  instruction  from  the  conrt  to  disre- 
mad  the  plea,  or  in  any  other  proper  way. 
The  law  does  not  contemplate  that  a  defend- 
ant shall  prevail  npon  a  plea  which  is  bad  in 
sDbstance  onless  the  plaintiff  is  estopped  from 
diallenging  its  snffldency  to  a  judgment  which 
he  himself  invoked.  See  Kelly  v.  Strouse,  116 
Oa.  872  <2a),  870,  43  S.  B.  280. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  1376-1S88.  1S86;  Dee.  Dig.  i 

6.  Bills  and  Notes  ((  481*)  —  Pucadino  — 
subticienct. 

While  the  plea  aa  amended  Is  complex. 
coDfnsinz,  and  somewhat  dnididtous,  it  anffi- 
dently  ctiarges,  in  the  absence  of-  a  special  de- 
murrer and  as  against  a  general  attack  that  it 
sets  forth  no  defense,  that  the  note  sued  on 
was  without  consideration,  and  that  the  plain- 
tiff, with  knowledge  of  this  &ct,  conspired  and 
coUnded  with  the  person  to  whom  the  note  was 
given  to  collect  the  note  from  tiie  defendant 
against  whom  judgment  was  rendered. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  ff  1630-1582,  1559-1661; 
Dea  Dig.  »  481.*J 

7.  New  Tbiai,  Q  38*)— OBOnNDS— Inetbuo- 

TXOIT. 

This  being  ao.  It  was  error  to  deal  with 
tht  pleadings  and  to  instruct  the  Jury  uilon  the 
theory  that  the  only  defense  raised  by  the  de- 
fendant was  one  of  non  est  factum.  This  er- 
ror having  entered  into  and  affected  the  whole 
trial,  a  new  trial  should  have  been  granted  to 
allow  the  defendant  an  opportuni^  to  sustain 
bis  defense  of  want  of  consideration  and  to 
show  that  the  plaintiff  waa  not  a  bcnia  flde 
bolder. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  »  57-61;  Dec.  Dig.  |  39.*] 

Srror  from  Olty  Goort  of  Atlanta;  H.  M. 
Rdd,  Judiie. 

Action  by  the  Browder-Uang^  Company 
against  H.  T.  Daniel.  Judgment  for  plaln- 
tUf,  and  defendant  briaga  eiror.  Beversed. 

[1, 1}  See,  also,  11  Ga.  App.  788,  76  B.  B. 
166. 


J.  F.  GoUghtlr,  of  Atlanta,  and  H.  A.  Hall, 
of  Newnan,  for  plaintiff  In  error.  Moore  tt. 
Pomeroy,  ot  Atlanta,  for  defendant  in  error. 

POTTLE,  J.  The  fondamental  error  into- 
which  counsel  for  tbe  plaintiff  and  the  trial 
court  fell  was  In  ignoring  ail  the  defendant's 
pleas  except  the  plea  of  non  est  factum.  Gen- 
eral and  special  demurrers  were  filed  to  the 
answer.  Upon  these  demurrers  tbe  conrt 
passed  an  order  striking  all  of  tbe  answer 
except  so  much  thereof  as  set  op  tbe  de- 
fense of  non  est  factum,  "wltb  leave  to  amend 
in  ten  days  from  this  date."  Subsequently, 
within  tbe  time  allowed  by  the  order,  the 
defendant  aimended  his  answer  and  the 
amendment  was  allowed,  "subject  to  objec- 
tions."  No  objections  of  any  sort  were  ever 
filed  by  the  plaintiff  to  the  answer  as  amend- 
ed. The  defendant  sued  out  a  bill  of  excep- 
tions complaining  of  the  order  striking  bis 
original  answer  wltb  leave  to  amend. 

[3, 4]  If  tbe  fact  that  be  bad  acquiesced  In 
this  ruling  by  filing  an  amendment  to  meet 
the  demurrer  bad  been  brought  to  tbe  atten- 
tion of  this  court  it  would  have  been  beld 
that  by  filing  the  amendment  be  had  waived 
bis  right  to  except  to  tbe  judgment  requiring 
tbe  original  answer  to  be  amended.  But  this 
fact  was  not  brought  to  tbe  attention  of 
this  court,  and  the  exception  was  dealt  with 
on  its  merits;  it  being  held  that  tbe  conrt 
properly  sustained  tbe  demurrers  to  tbe  orig- 
inal answer.  As  the  defendant.  In  response 
to  tbe  order  granting  blm  leave  to  do  so,  filed 
an  amendment  and  no  objections  were  made 
thereto,  and  no  nttack  of  any  sort  was  made- 
upon  tbe  answer  as  amraded,  the  court 
should  have  considered  the  answer  as  amend- 
ed to  determine  whether  or  not  It  set  forth 
any  defense.  Olds  Motor  Works  v.  Olds  Oak- 
land Co.  (Sup.)  78  S.  E.  002.  Tbe  mere  fact 
that  the  defendant  excepted  to  tbe  order  re- 
quiring blm  to  amend  and  that  bis  exception 
to  tbe  order  was  not  sustained  did  not 
amount  to  a  waiver  of  bis  right  to  amend, 
which  was  granted  by  tbe  order  snstalnlns 
tbe  demurrers  to  tbe  original  answer. 

[B]  However,  if  the  answer  as  amended 
did  not  set  fortb  any  defense^  It  was  properly 
ignored,  because  It  is  not  necessary  that  a 
formal  motion  would  be  made  to  strike  an 
answer  wbich  is  bad  in  substance.  Unless - 
the  plaintiff  Is  estopped  to  call  itt  qnestloa 
the  snflSdency  of  tbe  answer,  he  may  do  so 
by  objecting  to  the  evidence,  or  asklns 
for  an  instmctiott  to  the  Jury  to  dlsr^rd 
the  answer,  or  in  any  other  proper  way  in 
which  the  matter  may  be  brought  to  tbe  at- 
tention of  the  court 

[7]  Hence  the  instmcOon  which  the  conrt 
gave  the  jury,  to  the  effect  that  tbe  only  de- 
tenae  which  they  need  coasHaer  was  fliat 
of  non  est  foctmn.  was  proper,  if  tbe  an- 
swer did  not  set  forth  any  other  valid  de- 
foiBe.  If  it  did,  the  instruction  was  errone- 
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ouB  and  a  new  trial  most  necessarily  result 
[I]  The  answer  as  amended  alleged  that 
the  note  ened  on  was  really  never  due  to  the 
American  National  Beverage  Oompany,  from 
whom  the  plaintiff  acquired  it,  bnt  that  It 
was  executed  by  the  defendant  and  turned 
over  to  that  company,  with  the  understand- 
ing that  it  was  not  to  become  binding  on 
the  defendant  until  after  he  had  examined 
Into  the  affairs  of  the  company  and  ascer- 
tained that  the  representations  of  Its  officers 
as  to  its  financial  standing  were  true.  It  is 
further  averred  that,  as  an  inducement  to 
the  defendant  to  execute  his  note  for  stock 
in  that  company,  it  was  represented  to  him 
that  the  company  was  capitalized  at  $400,000, 
with  a  paid-up  capital  of  $100,000.  It  is  fur- 
ther avCTred  that,  in  consideration  of  the 
execution  of  the  note,  certain  officers  and 
agents  of  the  American  National  Beverage 
Company  promised  to  elect  the  defendant 
president  of  the  company,  at  a  large  salary. 
It  is  also  alleged  that  the  American  National 
Beverage  Company  was  In  fact  Insolvent 
when  the  note  was  obtained,  unable  to  ob- 
tain credit,  and  was  in  bankruptcy  at  the 
time  suit  was  filed;  that  it  was  not  capital- 
ized at  $400,000  as  represented  and  did  not 
have  a  paid-up  capital  of  $100,000.  If  all 
these  things  are  true  and  the  note  was  not 
In  fact,  as  is  alleged,  due  to  the  American 
National  Beverage  Company  as  a  complete 
and  binding  obligation,  but  was  simply  to  be 
bdd  by  it  in  trust  until  the  defendant  could 
ascertain  the  financial  condition  of  the  com- 
pany, then  the  defendant  had  a  good  de- 
fense as  against  the  company. 

The  allegations  relied  on  to  show  that  the 
plaintiff  was  not  a  bona  fide  holder  of  the 
note  are  loose  and  general;  but  In  the  ab- 
sence of  a  special  demurrer  they  are,  in  our 
opinion,  snffident  to  constitute  a  defense 
against  the  plaintiff.  In  the  original  answer 
it  was  alleged  that  the  plaintiff  conspired 
with  the  American  National  BevCTage  Com- 
pany, to  fraudulently  collect  from  the  de- 
fendant the  amount  of  the  not&  This  was 
one  of  the  all^tiona  which  was  held  to  be 
indefinite  and  which  the  defendant  was  given 
leare  to  amend.  In  the  amendment  It  Is 
averred  "that  this  note  was  taken  by  Brow- 
der-Hanget  Company  at  a  time  when  the 
American  National  Beverage  Company  was 
unable  to  obtain  credit,  and  that  the  said 
Browder-Manget  Company  Is  conspiring  with 
the  said  American  National  Beverage  Com- 
pany to  defraud  the  said  H.  T.  Daniel  out 
of  the  atnount  of  this  note."  In  other  pleas 
it  is  averred  that  the  plaintiff,  when  It  took 
the  note,  did  not  pay  full  value  for  It,  and 
knew  that  the  American  National  Beverage 
Company  was  Insolvent.  A  general  charge  of 
oonapliacy  and  collusion  ia  insufficient  as 
against  a  special  demurrer,  but  there  was  no 
objection  of  any  kind  to  the  answer  as 
amended.  In  effect  the  defendant  simply 
repeated  in  the  amendment  the  general  al- 


legations of  fraud  which  were  contained  in 
the  original  answer,  and  hence,  if  the  amend- 
ment had  been  objected  to.  It  should  not 
have  been  allowed.  No  objections  having 
been  filed  to  the  answer  as  amended,  the 
general  averments  of  fraud  and  collusion 
against  the  plaintiff  were  sufBdent  to  raise 
an  issue  upon  which  the  defendant  was  en- 
titled to  be  heard  before  a  Jury.  If,  upon 
another  trial  upon  the  pleadings  as  they 
now  stand,  he  can  establish  his  plea  of  non 
est  factum  or  prove  that  the  plaintiff  col- 
luded with  the  American  National  Beverage 
Company,  which  was  Insolvent,  to  defrand 
him,  that  the  defendant  was  deceived  and 
defrauded  by  the  American  National  Bever- 
age Company,  and  that  the  plaintiff  partici- 
pated in  the  fraud  and  conspired  with  that 
company  to  fraudulently  collect  from  the  de- 
fendant the  amount  of  the  note,  he  woqld 
be  ^tiUed  to  prevail,  othenriae  noL 
Judgm^t  reversed. 


JONES  BROS.  V.  WATSON  et  al. 
(No.  4,920.) 

(Coart  of  Appeal!  of  Georgia.    Sept  9,  1913.) 

(BvVaiut  »y  Ike  Oomt.) 
Pbinoipal  ano  SnsBTT  (I  114*)— Betsabk  or 

SDBETY— MlSBSF&ESENTATION  OF  LAW. 

Under  the  facta  set  forth  in  the  opinion, 
the  Jndee  of  the  superior  eonrt  erred  in  over- 
ruling tne  certiorari. 

[Ed.  Note.— For  other  cases,  see  Printdpal 
and^Surety,  Gent  Dig.  ||  240-248;  Dec  Dig. 

Error  from  Superior  Court,  Haralson 
County;  Price  Bdwards,  Jndge. 

Action  In  a  Jvatleefs  court  by  Jones  Broa 
against  J.  W.  Watson  and  one  Holcombe. 
Judgment  for  defendant  Holcombe  and  from 
the  OTOrtnllng  of  a  certiorari  by  the  superior 
oonrt,  plaintUEs  bring  orror.  Reversed. 

Orlfflth  &  Matthews,  of  Buc4ianan,  for 
plaintiffs  in  error.  Jas.  Beall,  of  Oarrollton, 
for  defendant  In  error. 

HILL,  O.  J.  Jones  Bros,  sued  Watson, 
as  maker,  and  Holcombe,  as  surety,  on  a 
promissory  note  for  $26  in  a  Justice's  court; 
and  on  appeal  to  a  i  Jury  in  that  court  a  ver- 
dict was  found  against  Watson  and  releas- 
ing Holcombe.  Jones  Bros,  thereupon  sued 
out  a  writ  of  certiorari,  complaining  of  the 
verdict  and  Judgment  releasing  Holcombe 
from  liability  on  the  note;  the  Judge  of  the 
superior  court  overruled  tike  certiorari,  and 
that  Judgment  Is  excepted  to.  The  facts  In 
the  case,  briefly  stated,  are  as  follows: 
Watson  was  a  tenant  of  Holcomb  for  the 
year  1011.  Watson,  as  maker,  and  Holcombe, 
as  surety,  executed  the  note  sued  on  to  Jones 
Bros,  for  supplies  used  by  Watson  as  a  crop- 
per on  Holcombe'B  place  for  the  year  1011. 
In  the  fall  of  1911  Watson  delivered  a  bale 
of  cotton  to  Holcombe,  his  landlord,  for  the 
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purpose  of  paying  the  balance  dne  on  this 
Dote.  Holcombe  took  this  bale  of  cotton  to 
Bremen  and  there  sold  it  to  Jonea  Bro& 
When  the  settlement  was  to  be  made,  Jones 
Bros,  presented  a  note  made  by  Watson  for 
guano  furnished  him  for  that  year  and  In- 
sisted that  the  proceeds  of  this  bale  of  cotton 
should  be  applied  first  to  the  payment  of  this 
guano  note.  Holcombe  at  first  refused  to 
consent  to  this  application.  Insisting  that 
Watson  had  turned  over  the  bale  of  cotton 
to  htm  as  his  landlord  to  be  sold  for  the  pur- 
pose of  applying  the  proceeds  to  the  payment 
of  the  balance  due  on  the  note  made  by  Wat- 
son, on  which  he  (Holcombe)  was  surety. 
Jones  Bros.  accx>rdlng  to  Holcombe,  told  htm 
that  he  (Holcombe)  was  also  liable  under 
the  law  on  Watson's  guano  note  because  the 
gnano  furnished  to  Watson  had  been  used  by 
Watson,  as  cropper,  for  making  the  crop. 
Holcombe,  In  repl7  to  this,  said  ttuit  If  ttds 
was  tiie  law  he  would  consent  that  Watson's 
guano  note  be  first  paid  and  that  the  balance 
of  the  cotton  left  over  be  applied  on  the 
note  of  Watson  and  himself.  This  was  done. 
The  guano  note  was  i>aid  In  full  and  taken 
up  by  Holcombe  and  the  tMlance  of  the  pro- 
ceeds arising  from  the  sale  of  the  cotton 
was  placed  on  the  other  note.  The  present 
salt  Is  for  the  balance  due  on  the  note  made 
by  Watson  and  signed  by  Holcombe  as  surety. 

Under  these  facts  we  think  the  Terdict  in 
the  justice's  court  should  have  been  against 
both  Watson  and  Holcombe,  and  therefore 
that  the  Judge  of  the  superior  court  erred  In 
overniling  the  certiorari.  We  do  not  see 
how,  under  these  facts,  Watson  could  have 
been  Jheld  liable  on  the  note  aod  Holcombe 
released.  Holcombe's  Insistaoce  that  he  was 
Induced  to  consent  to  the  application  of  the 
proceeds  arising  from  the  sale  of  the  bate  of 
cotton  to  Watson's  guano  note,  upon  the 
statement  of  Jones  Bros,  that  he  was  liable 
on  this  note  because  the  guano  furnished  to 
Watson  had  been  used  on  Holcombe's  land 
to  make  the  crop,  was  without  force.  No 
fraud  is  charged  against  Jones  Bros.  There 
was  no  fiduciary  relation  between  Holcomt)e 
and  Jones  Bros,  but  they  were  dealing  at 
arm's  length;  and  Holcombe  therefore  tiad 
no  right  to  rely  upon  this  statement  of  Jones 
Bros.  It  is  true  that  Holc<omt)e  bad  the  right 
to  control  the  proceeds  of  the  sale  of  Uils 
cotton,  which  was  made  by  his  cropper  to 
pay  the  cropper's  debt  to  him ;  and  this  con- 
trol was  exercised  by  him,  for  he  sold  the 
bale  of  cotton  and  legally  and  Toluntartly 
consented  that  the  proceeds  should  be  ap- 
plied In  payment  of  Watson's  Individual  note 
for  the  guano.  Even  If  Holcombe  had  been 
deceived  by  the  statement  of  Jones  Bros, 
that  he  was  liable  on  Watson's  Individual 
note,  and  had  been  defrauded  by  this  state- 
ment, It  was  no  case  for  rescission  or  taking 
back  of  the  payment  which  he  had  made  of 
Watson's  indlrldnal  note,  for  he  did  not. 


t>efore  the  suit  was  brought,  offer  to  restore 
the  status  quo  by  returning  the  Watson  note 
to  Jones  Bros.  On  the  contrary,  he  bad  de- 
livered this  note,  marked  "paid,**  to  Watson. 
Langston  v.  Aderhold,  60  Ga.  376;  Railway 
Go.  V.  Hayes,  83  Oa.  558,  10  S.  E.  350.  We 
think  therefore,  that  the  learned  judge  of 
the  superior  court  erred  in  overmllnK  the 
certiorari. 
Judgment  reversed. 


WEATHERINGTON  v.  STATB.  (No.  4.965.> 
(Court  of  Appeals  of  Georgia.  Sept.  9,  1913^ 

(Byllabtu  fty  «ft«  Court.) 

1.  Abhest  (S  63*)— Abbbst  Without  Wabbjuit 

— GaOONDS— IMTOXIOATING  Ll<lU0B8. 

Accordios  to  the  uncontradicted  evidence,  it 
appears  that  toere  was  no  ezaminatlott  or  search 
Into  the  contents  of  the  defendant's  valise,  but 
that  he  voluntarily  disclosed  its  contrats.  Tbe 
valise  contained  about  three  gallons  of  whisky  in 
quart  and  pint  bottles.  The  possession  of  socb 
a  lone  quantity  might  authorize  the  infereare 
that  its  possessor  was  keeping  the  whisky  f"r 
the  purpose  of  illegal  sale,  and  would  autboriK 
his  arrest  upon  a  charge  of  violating  the  munici- 
pal ordinance  upon  that  subject,  on  the  ground 
that  the  offense  was  being  committed  in  the  pres- 
ence of  the  officer. 

[Ed.  Note.— For  other  eases,  see  Arreat,  Cent 
Dig.  H  145-106  ;  Dee.  IMg.  1 63.*] 

2.  CBiianAi,  I*AW  (I  898*)— EviiMEHCB— Vol- 

tJNTABT  DiSCLOBUBE  BY  ACCUBKD. 

In  view  of  the  fact  that  the  contents  of  tlM> 
valise  were  voluntarily  disclosed  by  the  accused, 
it  was  not  error  to  admit  in  evidence  the  vaUae 
and  its  contents  upon  Us  trial  for  the  offense 
of  selling  liquor, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  871-«74;  Dee.  Dig.  i  388.*] 

8.  Conviction  ahd  Dbrui.  or  Nbw  Tual 
Appbovbd. 

The  evidence  authorized  tlie  verdict,  and 
there  was  no  error  in  refusing  a  new  trial. 

Error  from  City  Court  of  Balnbrldge;  H. 
B.  Spooner,  Judge. 

John  Weatherington  was  convicted  of  vio- 
lating a  municipal  ordinance,  and  brings  er- 
ror. Affirmed. 

Harrdl  ft  Wilson,  of  Balnbrldge,  for  plain- 
tiff in  error.  M.  EL  O'Neal,  SoL,  of  Baln- 
brldge, for  the  Stat& 

RUSSELL,  J.   Judgment  afflnned. 


HARRELL  v.  SOUTHERN  KY.  CO. 
(No.  4,967.) 

(Court  of  Appeals  of  Georgia,    Sept*8,  1913.) 

(8vllaJfu»  1>v  the  Court.) 

Appeai.  anu  Ebbob  (I  78*)— Deoisxoits  Bk- 
viswABUc— Final  JnoovEVT. 

Where  a  petition  is  demurred  to  both  gen- 
erally and  specially,  and  some  of  tbe  grounds 
of  the  special  demurrer  are  sustained  as  to 
certain  Items  of  damage  claimed  in  tbe  peti- 
tion, and  the  aUegations  in  reference  thneto 
ordered  stricken,  and  the  general  demnrzer  is 
overruled,  and  tbe  petiti<m  is  1^  to  be  tried 


•For  other  emam  see  same  topto  ud  lecUon  NUUBBR  In  DwE  Die  *  Am.  Dig.  Ksy-No.  Swiss  ft  Bsp'r  ladazM 

Digitized  by  Google 


1CAY0B»  Era,  OV  Sl&GON  T.  LEONABD  ^1 


Go.) 

upon  the  allegations  not  Rtricken,  a  bill  ol 
esc«ptioDB  Bued  ont  to  the  Court  of  Appeals, 
&8si£iiiiis  error  opon  the  sastaining  of  the  spe- 
fnal  demarrer,  is  pretoatore.  The  judgment 
complained  of  is  not  a  final  judgment,  nor 
woQld  it  have  been  final  if  it  had  been  rendered 
as  claimed  by  tbe  excepting  party.  Civ.  Code 
1910.  8  6138:  Hartman  Stock  Farm  v.  Hen- 
ley, 4  Ga.  App.  60,  60  S.  E.  808;  Neal-Blun 
Co.  V.  Zeigler.  11  Ga.  App.  273.  75  S.  B.  142. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  426,  484,  464-477,  480, 
481;  l>ec.  Dig.  {  78.*] 

Error  from  City  Court  of  Eastman;  J.  A. 
Neese,  Judge. 

Action  by  J.  H.  HarreU  against  the  South- 
ern Railway  Company.  Certain  grounds  of 
special  demurrer  to  tlie  petition  were  sus- 
Uined,  and  plalntlfl  brlngB  error.  Writ  dla^ 
missed. 

Jas.  F.  Broach  and  O.  7.  Franklin,  both  of 
Eastman,  for  plaintiff  in  error.  Esdiol  Gra- 
ham, of  McRae,  for  def^dant  In  error. 

PO^TLB^  J.  Writ  of  error  dismissed. 


HAYOB,  etc.,  OF  MACON  T.  KBONABD. 
(No.  4,878.) 

(Court  of  Appeals  of  Georgia.   Sept  8,  1913.) 

.fSyllabuB  h»  tile  Court.) 

Mttnicipal  Cobpobations  (J  759*)— Defxo- 
Tivn  Stbkbts— LiABTLiTT  FOB  Injubies. 
No  error  of  law  appears,  and  the  evidence 

folly  supports  tbe  vertUct. 
[Ed.  Note. — For  other  cases,  see  Municipal 

Corporations,  Cent  Dig.  H  1690-1600;  Dec. 

Error  from  dtj  Court  of  Bfacon;  Robt 
Hodges,  Judge. 

Action  by  Annie  Leonard  against  Oie  May- 
or and  Ooancil  of  Uie  City  of  Bfacon.  Judg- 
ment for  plaintUf ,  and  defendants  bring  er- 
ror. Afllrmed. 

A.  W.  Lane  and  R.  W.  Barnes,  both  of 
Hacon,  for  plalotUEs  In  error.  Napier,  May- 
nard  ft  Plunkett,  of  Macon,  for  defendant  in 
error. 

HILL,  C  J.  Annie  L<eonard  sued  the  may- 
or and  council  of  tbe  city  of  Macon  to  re- 
cover  damages  for  personal  injuries,  and, 
from  a  verdict  of  (500  rendered  in  her  favor, 
tha  defendant  filed  a  motion  for  a  new  trial, 
whlOi  was  overruled.  The  only  question  In- 
volved in  tbe  record  arises  uimh  the  con- 
struction of  section  2  of  the  act  of  1903,  un- 
der which  the  territory  where  the  alleged  In- 
Jury  occurred  was  incorporated  and  became 
a  part  of  the  dty  of  Macon.  Acts  1903,  p. 
S79.  The  first  section  of  this  act  extends 
the  corporate  limits  bo  as  to  embrace  cer- 
tain territory  therein  described,  and  the  sec- 
ond section  of  the  act  provides:  "The  mayor 


and  council  of  tbe  dty  of  Macon  s^ll  faav* 
full  power  and  authority,  and  are  hereby, 
vested  with  power  and  authority  to  select; 
lay  out  and  name  such  of  tbe  roads  and  al- 
leys In  tbe  territory  berelnb^ore  set  forth, 
to  be  adopted  and  known  as  streets  and  pub- 
lic alleys  of  the  city  of  Macon.  The  mayor 
and  council  of  the  city  of  Macon  shall  not  be 
liable  In  any  amount  for  any  failure  to 
keep  In  repair  any  of  the  roads  or  alleys  in 
said  territory,  unless  the  same  shall  have 
been  first  selected,  named  and  laid  out  as 
streets  or  alleys."  It  was  conceded  that  tbe 
Injury  occurred  on  what  is  known  as  the 
comer  of  Third  avenue  and  Middle  street  In 
this  new  territory,  and  the  defense  relied  up- 
on Is  that  the  mayor  and  council  of  the  city 
of  Macon  had  not,  at  the  time  of  the  alleged 
lnju.ry,  selected,  lUamed,  and  laid  out  as 
streets,  alleys,  roads,  avenues,  and  highways 
the  streets  In  the  territory  where  tbe  Injury 
was  alleged  to  have  occurred.  The  injury  to 
the  plaintiff  occurred  In  July,  1912.  It  was 
adndtted  that  dnrii^  the  preceding  nine  years 
(the  period  following  the  incorporation  of  the 
new  territory)  the  city  of  Macon  had  exerds- 
ed  jurisdiction  over  this  territory;  tbat  the 
city  bad  a  map,  known  as  a  proi>erty  map 
of  this  territory,  and  had  adopted  this  map 
as  indicating  the  territory  thus  incorporated, 
this  map  having  been  made  in  August,  1903, 
Immediately  after  tbe  territory  was  incor- 
porated Into  the  city;  that  tbe  mayor  and 
council  of  tiie  dty  of  Macon  bad  also  placed 
sewers  through  this  entire  territory;  that 
the  police  of  the  dty  patrolled  tbe  same; 
that  the  street  sanitary  wagons  made  the 
nsaal  visits  to  tills  territory ;  that  tbe  dty 
collected  taxes  from  the  property  owners  in 
this  territory ;  and  that  the  streets  and  side* 
wallts  In  the  territory  were  worked  and  kept 
in  order  by  the  dty  of  Macon — in  other 
words,  that  for  tbe  nine  years  the  dty  of 
Macon  had  exercised  full  Jurisdiction  and 
authority  over  the  territory  as  a  part  of  the 
dty.  It  is  true  that  the  city  had  not,  by 
any  affirmative  act  of  tbe  mayor  and  coun- 
cil, "selected,  named,  and  laid  out  a9  streets 
or  alleys"  tbe  streets  and  alleys  In  this  ter- 
ritory; but  this,  under  the  tacts,  we  think 
Immaterial,  for  It  Is  unquestionably  true  that 
the  dty  had  adopted  and  accepted  tbe  streets 
and  alleys  which  bad  already  been  laid  out 
and  named  In  the  territory  when  it  was  tak- 
en over  by  the  dty.  In  other  words,  there 
was  no  change  In  tbe  names  of  the  streets 
and  no  change  In  their  location.  The  names 
and  locations  remained  tbe  same 

Under  this  evidence  we  think  the  trial 
judge  very  properly  charged  the  jury  that 
under  tbe  law  tbe  streets  and  avenues  in 
this  territory  formally  became  avenues  and 
streets  of  the  dty  of  Macon;  and  that  the 
particular  street  where  the  injury  occurred, 
being  thus  a  street  of  the  dty  of  Macon,  was 
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governed  by  tbe  same  rule  of  law  which  ap- 
plied to  any  other  street,  alley,  or  avenue  In 
the  city  of  Macon.  We  are  of  the  opinion 
that  incorporation  during  nine  years  under 
the  act  authori2iiij;  the  Incorporation  of  tbe 
territory  aforesaid,  and  the  acts  of  the  city 
in  collecting  taxes  and  exercising  Jurisdiction 
over  that  territory  all  this  time,  and  In  caus- 
ing to  be  made  a  property  map  thereof,  upon 
wtilch  appeared  the  streets,  alt^s,  and  high- 
ways In  that  territory  as  they  existed  and 
were  designated  before  the  incorporation,  are 
sufficient  to  cbarge  tbe  dty,  as  to  them,  with 
the  liability  imposed  upon  it  with  reference 
to  other  streets  of  the  city.  The  city  could 
not,  by  simply  falling  to  go  any  farther  in 
tbe  laying  out  and  naming  ot  streets,  escape 
all  liability  for  a  failure  to  exercise  that  dil- 
igence which  the  law  Imposes  on  a  munici- 
pality as  to  Its  streeta,  avenues,  and  public 
alleys. 
Judgment  affirmed. 


CHARLESTON  &  W.  C.  RY.  CO.  t.  THOMP- 
SON.   (No.  4,335.) 
(Court  of  Appeals  of  Gkonda.   Aug.  30.  1913.) 

(Sytlahut  Ijf  the  Court.} 
L  CABBnaa  (S  280*)--InjuBT  to  Passenois 

RiDiNO  ON  Pass— Hepburn  Act. 

Aa  a  general  rule,  a  atipulation  In  a  free 
pass,  to  the  effect  that  the  person  who  accepts 
such  transportation  himself  assumes  all  risks  of 
injury,  is  enforceable,  and  as  to  a  passenger 
who  bas  accepted  free  transportation  a  carrier 
is  liable  only  for  injuries  resnlting  from  wan- 
tonness or  willful  negligence ;  but  an  exception 
to  this  rale  Is  presented  In  the  provision  of  the 
Hepburn  Act  (Act  June'  29,  1906,  c.  3591,  34 
Stflt.  684  rU.  S.  C!omp.  St.  Supp.  1911,  p. 
1288])  which  permits  a  railroad  company  to  Is- 
sue free  transportation  to  its  employes  and 
members  of  their  families.  As  between  such 
employes  and  the  railroad  company  which  em- 
ploys them  the  privilege  and  benefit  of  being 
afforded  transportation  without  cost  may  be 
considered  as  a  part  of  the  consideration  paid 
for  the  services  of  the  employ^  and  may  be 
treated  as  an  element  of  value  within  the  con- 
templation of  both  parties  at  the  time  of  enter- 
ing Into  the  contract  of  employment.  Conse- 
quently the  court  did  not  err  in  refusing  to 
charge  tbe  jury  that,  if  the  plaintiff  (who  was 
the  wife  of  an  employ^)  wss  traveling  on  a  free 
pass,  she  would  not  be  entitled  to  recover. 

[Ed.  Note.— For  other  cases,  see  Csrriers, 
Cent  Dig.  SI  1085-1092,  1098-1108, 1105, 1106, 
1109,  1117 ;  Dec.  Dig.  8  280.*] 

2.  Appeal  and  Ebbob  ((  969*)— Discretion - 

ART  RCXtKG— ReFTJSAI,   OF  INSTBUCTIOHS— 

Cbbdibilitt  of  WrrNEssEs. 

Under  the  facts  in  this  case  it  was  not 
harmful  error  for  the  court  to  refuse  to  charge 
that  testimony  of  a  party  who  offers  himself 
as  a  witness  in  his  own  behalf  is  to  be  con- 
strued most  strongly  against  him  when  it  is 
self-contradictory,  vague,  or  equivocal,  and,  un- 
less there  is  other  evidence  tendinz  to  establish 
his  right  to  recover,  he  is  not  entitled  to  a  find- 
ing in  his  favor,  if  that  version  of  his  testimony 
modt  unfavorable  to  himself  shows  that  the  ver- 
dict should  be  against  him.  Tbe  applicability 
of  this  ntle  of  evidence  in  any  particular  case 


is  addressed  to  the  soond  discretion  of  the- 
court,  who  mnst  determine,  In  the  first  iostance.. 
as  to  whether  the  testimony  is  self -contradicto- 
ry, vagae,  or  equivocal.  As  the  trial  judge  sees 
and  hears  tbe  witnesses,  it  most  be  very  mani- 
fest that  lie  erred  in  the  application  of  the  role 
before  the  exercise  of  his  discretion  will  be  in- 
terfered with. 

[Ed.  Note.— For  other  cases,  see  Appenl  and. 
Error,  Cent.  Dig.  (S  3840-3848;  Dec  Dig.  S 
969.*] 

3.  New  Tbial  j|  108*)  —  OBOtrans  —  Newlt 
Discovered  Evidence. 

The  court  did  not  err  in  refoung  a  new 
trial  upon  the  ground  of  the  motion  which  was 
based  upon  newly  discovered  evidence  that  tbe 
plaintiff  was  not  legally  married  to  the  employe 
of  the  railroad  company,  on  account  of  whom 
the  free  transportation  was  issued.  The  al- 
leged newly  discovered  testimony  at  most  only 
furnishes  proof  of  a  presumptive  marriage,  and: 
this  must  yield  when  brought  into  competition 
with  proof  of  an  actual  marriage.  Upon  this 
point  tbe  decision  is  controlled  by  the  ruling  of 
the  Supreme  Conrt  in  Norman  v.  Goode,  li:S 
Ga.  121,  38  S.  E.  317.  "With  no  competine 
actual  marriage  proved,  the  law  presumes  mar- 
riage from  cohabitation  and  repute.  But  this 
presumption  the  law  declines  to  raise  in  opposi- 
tion to  a  competiog  marriage  actually  iwoved." 
Jenkins  v.  Jenkins,  88  Ga.  9  S.  SL  642,  20 
Am.  St  Rep.  S16. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  II  226,  227;  Dec  Dig.  i  108.*] 

4.  Verdict  and  Denial  of  New  Trial  Ap- 
proved. 

The  evidence  authorised  tbe  verdict,  and 
there  was  no  error  in  refusing  a  new  trial. 

Error  from  dty  Court  of  Richmond  Coan- 
ty;  W.  P.  Ere,  Judge. 

Action  by  LUxie  Thompsoa  against  the- 
Charleston  &  Western  Carolina  Railway  Com- 
pany. Judgment  for  plaintUf,  and  defoidant 
brings  error.  Affirmed. 

W,  K.  Miller,  of  Augusta,  for  plaintiir  In 
error.  Wm.  H.  Fleming,  of  Augusta,  for  de- 
fendant In  error. 

RUSSELI^  J.  Jodgmoit  affirmed. 


CHARLESTON  ft  W.  C.  RT.  CO.  v.  THOMP- 
SON.   (No.  4,334.) 
(Conrt  of  Appeals  of  Georgia.    Aug.  30,  1913. 
Rehearing  Denied  Sept.  16,  1913.) 

(Svltahua  by  th«  Court.) 

INJUBT  TO  Wife. 

This  case  is  controlled  by  the  deddon  In 
Charleston  &  Western  Carolina  Railway  Com- 
pany V.  Thompson,  supra,  this  day  decided. 
Under  the  ruling  in  that  case  the  jury  were 
authorized  to  find  that  Lizzie  Thompson  wan 
the  wife  of  George  Thompson,  tbe  plaintiff  in 
the  present  case,  end  be,  as  husband,  was  en- 
titled to  recover  damages  for  the  loss  ot  her 
services. 

Error  from  (Tlty  Court  of  Richmond  Conn- 
ty ;  W.  P.  Eve,  Judge. 

Action  by  Creorge  Thompson  against  tbe 
Charleston  ft  Western  Carolina  Railway  Com- 
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pany.  Judgment  for  plalntUt,  and  defendant 
brings  error.  Affirmed. 

W.  K.  MlUer,  of  Angnata,  for  plaintiff  In 
error.  Wm.  H.  Fleming,  of  Angnata,  for  de- 
fendant In  mor. 

BUS!»£IiI^  J.  Judgment  afflrmedL 


UAGON.  D.  ft  S.  B.  CO.  t.  TESBIK. 
(No.  4,063.) 

(Court  of  Appeab  of  Qeorgla.    Sept  9,  1913.) 

(BvO*^  H  the  OovrtJ 

1.  DEPosmoNS  (i  64*)— EzAMiiiATion— Be- 
jEonoiv  or  Answib. 

It  la  DO  ground  for  rejecting  answen  to  in- 
terroratoriefl  that  one  set  of  questions  waa  pro- 
ponnded  to  two  witnesses,  each  of  whom  made 
separate  answers  to  the  Interrogatories. 

lEd.  Note.— For  other  eases,  see  Depositions, 
Cent.  Die-  II  133-141;  Dec.  Dig.  |  64.*] 

2.  Tebdzot  ahd  Dihlu  of  Naw  Tuaz.  Ap- 

PBOVZD. 

All  of  the  other  questions  made  in  the  rec- 
ord w«re  settled  adrersely  to  the  plaintiff  in  er- 
ror whan  the  case  was  before  this  court  at  a 
prevlona  terms.  Tesblk  Bfacon,  Dublin  & 
SaTamiali  R.  Co.,  11  Oa.  App.  298,  75  S.  E. 
207.  There  is  no  evidence  In  the  present  record 
that  the  damage  to  the  goods  resulted  from  a 
compliance  by  tiie  initial  carrier  with  Instruc- 
tiona  riven  w  the  ihipper.  The  evidence  de- 
manded the  verdict,  and  tbere  wee  no  error  In 
refnslng  a  new  trtaL 

Error  ftom  Olty  Court  of  Dublin;  J.  B. 
Hleb:%  Jndg& 

Action  by  Ac7  Teablk  against  tbe  Macon, 
Dublin  ft  Bavannah  Ballroad  Company. 
Judgment  for  plaintiff  and  defendant  brlnga 
error.  Affirmed. 

Jno.  8.  A  da  ma,  of  Dublin,  and  Akerman, 
Akerman  ft  McManus,  of  Macon,  for  plain- 
tlfl  In  error.  W.  a  Davla,  of  Dublin,  for 
defendant  In  eETor. 

POTXLSI,  J.  Judgment  affirmed. 


OITY  OP  ROME  V.  FOKD.    (No.  4.876.) 
(Court  of  Appeals  of  Georgia.   SepL  9,  1918.) 

(SlfOn^  ^  tke  Oomrt.} 
L  DAHaaaa  (||  97, 178*)— Pkbsonal  Injubibs 
— EviDKNoa— Loss  or  Abiutt  to  Labob. 
In  a  suit  against  a  monicipality  to  recover 
damagee  for  personal  Injaries,  where  it  was  al- 
leged and  proved  that  the  plaintiff,  as  a  result 
of  the  ininiiea  received,  was  onatue  to  do  his 
accustomed  work  and  suffered  great  mental  an- 
guish and  phyrical  pain,  it  wa«  not  error  to  ad- 
mit the  following  tettlmony  of  the  plaintiff: 
"Hie  tact  that  i  have  not  been  able  to  wotk 
and  carry  on  my  datiei  ae  I  was  occostomed  to 
do  before  has  worried  me."  Nor  was  the  fol- 
lowing instmction  to  the  jury  erroneous:  "And 
I  forther  diarge  yon  in  this  case  that  the  loes 
of  ability  to  labor  is  pain  and  ■affefing."  In 
PoweU  V.  Bailroad  Co..  77  Oa.  192.  2m,  8  3. 
G.  757,  It  was  held  that  the  loss  of  ability  to  la- 
bor is  pain,  and  that  a  irfiysical  injury  uiat  de- 
stroys the  power  of  a  human  being  to  labor  is 
nne  of  Oe  moet  ■erious  laJnileB  that  it  la  poa> 


Bible  to  inflict  See,  also.  City  Council  of  Au- 
gusta V.  Owens,  111  Ga.  464.  470,  36  S.  B.  830. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  K  238,  234,  472;  Dec.  Dig.  H 
178.*] 

2.  Damaqbb  (I  216*>-Tbial  (Jg  228,  252*)-Ao- 
TI0N8  voa  Pkbsonal  Injubies— Instbuc- 

TIONa. 

Where  the  allegations  of  the  petition  claim- 
ed actual  damages  for  the  loss  of  ability  to  labor 
and  also  the  amount  of  physician's  bills,  but 
there  was  no  specific  proof  as  to  these  items  of 
damage,  although  there  was  evidence  under 
which  tbe  plaintiff  was  entitled  to  recover  for 
mental  anguish  and  phy^cal  pain,  the  follow- 
ing charge  was  not  improper:  "As  to  this  men- 
tal pain  and  suffering,  the  court  can  give  you 
no  particular  rule  by  which  you  can  arrive  at 
that  damage,  if  [the  plaintiff]  is  entitled  to 
recover;  fliat  is  left  to  the  enlightened  con- 
sciences of  Intelligent  jurors."  Th6re  was  no 
material  error  in  this  instruction  in  the  use 
of  the  word  "intelligent"  instead  of  "impartial." 
The  words,  "enlightened  consciences  of  intelli- 
gent jurors,"  are  sufficient  to  include  the  idea 
that  such  jurors  most  also  be  impartial.  Central 
R.  Co.  V.  Kelly,  68  Ga.  107,  111 ;  W.  ft  A.  R.  v. 
Abbott,  74  Ga.  861.  866 :  Southern  BeU  Tel. 
Co.v.  Jordan,  87  Ga.  69,  72,18  S.B.  202.  Nor. 
under  the  facte  of  this  eaae.  was  the  Instruction 
above  quoted  erroneous  because  of  aUegations 
in  the  petition  that  the  suit  was  for  doctor's 
bills  and  medicine  and  for  lost  time,  since  these 
items  of  damage  were  not  specifically  proved, 
and  die  only  damages  prored  as  claimed  were 
those  wbidi  were  propeny  included  under  the  al- 
legation for  mental  pam  and  suffering, 
facts  of  this  case  distinguish  it  from  that  of 
Sonthem  Railway  Co.  v.  Davis,  132  Ga.  812,  66 
S.  B.  181.  and  eases  dted  therein. 

[Bd.  Note.^For  otiier  eases,  see  Damages, 
Gent  Dig.  18  648-656:  Dec.  Dig.  J  216:* 

3.  INSTBUCTIONB— VMDIOT  AHD  PBOOr. 

The  charge  as  a  whole  was  a  fair,  full,  and 
correct  presentation  of  tiie  law  applio^ile  to  the 
issues  made  by  the  pleadings  and  the  evidence. 
The  verdict  ie  fully  supported  by  the  evidence, 
and  no  reason  is  shown  for  another  trial. 

Error  from  City  Court  of  Floyd  County; 
J.  H.  Reece,  Judge. 

Action  by  L.  •  E  Ford  against  tbe  Cl^  of 
Rome.  Jn^ment  for  plaintiff,  and  defend- 
ant brings  error.  Affirmed. 

Max  Meyerbardt,  of  Borne,  for  plaintiff  in 
error.  C.  I.  Carey  and  W.  J.  Nnnnally,  both 
of  Rome,  for  defendant  in  error. 

HILL)  0.  J.  Judgment  affirmed. 


WITT  V.  BAKER.   (No.  4,944.) 
(Court  of  Appeal*  of  Georgia.   Sept  9.  1913.) 

(BvUahut  by  th«  Court)  . 
GoNTBACTS  (I  340*)— Bbokxu  (S  60*)— Riobt 

TO    COUMISSIOIT  — AlTBWSI  — OOHSIDKBATIOII 

or  CoNnuoT. 

The  court  erred  In  striking  so  much  of  the 
defendant's  answer  as  averred  that  no  services 
had  been  rendered  by  the  plaintiff  in  behalf  of 
the  defendant,  and  that  for  this  reason  the  prom- 
ise to  pay  the  plaintiff  "for  services  rendered 
previous"  to  the  execution  of  the  contract  sued 
on  was  without  consideration.  The  other  parts 
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of  the  answer  were  properly  rtrlcken,  u  Hxj 
Bet  forth  no  defense. 

[KA.  Note.— For  other  cases.  Bee  Contracts, 
Cent  Dig.  j(f  1718-1716;  Dec.  Dig.  I  840;« 
Brokers,  Cent.  Dig.  1  91;  Dec.  Die.  1  €»*] 

Brror  from  Cit7  Gourt  ct  Americas;  W. 
H.  Harper,  Judge. 

AcUoa  by  J.  H.  Baker  against  J.  €.  Witt 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed. 

W.  W.  Dykes,  of  Americas,  for  plain  tUf  in 
error.  Ellis,  Webb  &  Ellis,  of  Americns,  for 
defendant  In  error. 

RUSSELL,  J.  On  May  13,  ISll,  L.  M. 
Rambo  executed  a  written  agreement  to  sell 
to  J.  H,  Baker  a  tract  of  land  located  in 
Calhoun  county,  6a.,  and  known  as  the 
Davis  estate  place,  coniristlDg  of  1,63S  acres, 
more  or  less,  at  $10  per  acre.  In  this  writ- 
ing it  was  provided  that  Baker  should  pay 
to  R)ambo  fl,000  on  June  16,  1911,  and 
execute  his  promissory  note  for  the  balance 
of  the  purchase  price,  to  become  due  De- 
cember 1,  1911,  whereupon  Rambo  should 
execute  to  Baker  a  bond  for  title  to  the  land. 
On  June  18,  1911,  Baker  signed  upon  this 
writing  the  following  Indorsement:  "I  here- 
by transfer  my  interest  In  the  above  bill  of 
sale  to  J.  C.  Witt  for  valuable  consideration." 
On  the  B&me  day  Witt  and  Baker  entered 
into  a  written  contract  In  which  it  was  stat- 
ed that  Witt  bad  bought  from  Baker  land 
described,  the  description  being  the  same  as 
that  contained  in  the  writing  from  Rambo  to 
Baker,  <and  that  It  was  agreed  that  Baker 
should  transfer  to  Witt  "the  bill  of  sale" 
from  Rambo,  and  that  Witt  woaid  make  the 
cash  payment  of  $1,000  and  execute  his  note 
to  Rambo  as  described  in  the  instrument 
from  him  to  Baker.  The  contract  farther 
stipulated:  "It  is  further  agreed  tbat  the 
said  J.  G.  Witt  and  J.  H.  Baker  are  to  use 
their  best  efforts  to  make  a  sale  of  the  above- 
described  land  and  divide  any  profits  they 
may  make  over  and  above  the  net  cost  of 
same,  said  sale  to  be  made  on  or  before  the 
first  day  of  December,  1911,  and  the  mini- 
mum price  shall  be  not  less  than  eleven 
($11.00)  dollars  per  acre,  and  the  said  J.  C. 
Witt  agrees  that,  if  said  land  is  not  sold  on 
or  before  the  first  day  of  December,  1911, 
then  he,  the  said  J.  C.  Witt,  further  agrees 
to  pay  the  said  J.  H.  Baker  two  and  one- 
half  per  cent  of  the  purchase  price  of  the 
said  described  land  for  Berrices  rendond  pre- 
vious to  this  date." 

Bakei^  brought  his  action  against  Witt,  mak- 
ing sabetantially  the  following  allegations: 
Witt  la  indebted  to  idaintiff  in  the  Buin  of 
$408.75,  besides  Interest  from  December  1. 
1911.  Baker  porchased  fTOm  Bambo  the  land 
described  in  the  foregoing  document  at  the 
price  of  $10  per  acre,  and  transfsned  to  Witt 
the  obligation  of  Bambo  to  conv^  title; 
Witt  assnmlDg  the  tenaa  and  conditions  of 


tbe  contract  made  witli  Bamboi  On  ox  about 
June  IB,  1911,  Witt  paid  to  Bambo  a  part  of 
the  purchase  money,  and  Bambo  executed  to 
Witt  a  bond  for  title  to  the  land.  On  er 
about  Movember  30,  1911.  Witt  paid  the  bal- 
ance of  the  purchase  mon^  f<a  ttte  land,  and 
Rambo  executed  to  him  his  warranty  deed. 
Thereupon  Witt  uttered  into  posaesslon  of 
the  land  and  is  now  in  possession.  The 
plaintiff  Dsed  bis  best  efforts  to  make  a  sale 
of  the  land  according  to  tbe  trams  of  tlie 
contract,  and  was  unable  to  do  so  on  or  be- 
fore Decemb^  1,  1911,  by  reason  of  all  of 
wUch  Witt  became  indebted  to  him  in  fixed 
sum.  Witt  answered,  denying  the  indebted- 
ness, admitting  tbat  he  had  purchased  the 
land  from  Rambo  as  set  forth  in  the  petition, 
but  alleging  that  be  had  paid  only  $13,000  for 
the  1,636  acres.  He  declined  •either  to  ad- 
mit or  deny,  for  want  of  stiffldent  informa- 
tion, the  allegation  that  the  plaintiff  had 
used  his  best  efforts  to  make  a  sale  of  the 
land  on  or  before  December  1,  1911.  For 
further  answer  the  defendant  averred  that 
when  he  purchased  the  land  from  Baker  he 
was  to  have  clear  title,  and  that  after  exe- 
cuting tbe  contract  with  Baker  he  found  on 
record  In  the  office  of  the  clerk  of  the  supe- 
rior court  of  Calhoun  county  a  lease  of  the 
poplar,  cypress,  and  ash  timber  located  on 
certain  portions  of  tbe  land,  which  lease 
was  still  in  force,  and  tbat  the  timber  there- 
in described  was  worth  $1,300.  Ttie  con- 
tract between  Baker  and  tbe  defendant  did 
not  except  the  timber,  and  Baker,  in  discuss- 
ing the  proposition  of  a  sale  with  the  de- 
fendant, pointed  it  out  to  him  as  an  in- 
ducement for  him  to  purchase  the  land. 
About  the  time  the  defendant  paid  for  the 
property  his  attention  was  called  to  tbe  lease 
of  the  timber  on  tbe  land,  and  he  called 
Baker's  attention  to  it,  and  Baker  stated  to 
him  that  it  bad  expired,  by  agreement  or 
otherwise,  and  was  not  of  force,  and  tiiat 
tbe  def^dant  would  get  all  of  tbe  timber  on 
tbe  place  that  he  had  purchased.  Defendant 
several  times  offered  to  pay  Baker  $400  (this 
sum  being  2^  per  cent  of  the  amount  which 
he  paid  for  tbe  land)  if  Baker  would  clear 
up  the  timber  lease;  but  be  failed  and  re- 
fused to  do  this.  Tbe  existence  of  the  tim- 
ber lease  made  the  land  less  valuable  by  $1,- 
300  than  it  would  have  otherwise  he&L  De- 
fendant prayed  for  a  Judgment  against  the 
plaintiff  for  $900.  The  plaintiff  demurred  to 
tills  answer,  on  the .  grounds  that  It  failed 
to  set  forth  a  defense  sought  to  vary  the 
terms  of  tbe  written  agrement  betweoi  tbe 
parties,  and  failed  to  show  how  tbe  defend- 
ant arrived  at  tbe  value  of  the  timber  cover- 
ed by  the  lease  described  in  the  answra;  Tlie 
demurrer  having  been  presented  in  term  time, 
an  order  was  passed  that  the  case  be  beard  In 
vacation  on  April  U,  1813,  at  which  tinie  tbe 
conrt  should  hare  anthorltsr  to  pass  upon 
all  demurrers  and  amendmottB  as  If  in  term 
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time,  and  oiter  op  a  Judgment  In  the  case, 
witb  the  rts^t  «f  the  losli^  party  to  except 
as  If  tlie  rolings  were  made  In  term.  It 
was  fozther  prori^  In  the  order  that,  if 
tfae  hearing  ms  not  had  at  the  time  stated, 
the  court  woold  hare  the  right  to  continue 
tbe  bearing  to  a  fntnre  date. 

At  the  hearing  on  April  11,  1911,  the 
plaintiff  amended  hie  petition  by  adding  a 
copy  of  the  agreemoit  to  sell  execated  hy 
Itambo  to  Baker,  a  copy  of  the  bond  for 
title  executed  by  Bambo  to  Witt,  and  a  copy 
of  tbe  deed  from  Bambo  to  Witt   In  both 
tbe  bond  for  title  and  the  deed  it  was  stipu- 
lated that  the  instmment  was  executed  sub- 
ject to  certain  turpentine  and  timber  leases 
theretofore  executed  by  the  grantor  to  tim- 
ber on  the  land  described.  In  each  of  these 
Instruments  the  land  was  described  as  con- 
taining 1,685  acres,  and  tbe  purchase  price 
was  stated  to  be  $16,00a  Thereupon  the  de- 
fendant offoed  an  amendment  to  tala  answer, 
averring  that  the  agreement  of  the  defiant 
to  pay  the  plaintiff  2%  per  ceat  of  the  pniv 
cbase  price  of  ttie  land  for  services  previ- 
onaly  rendered  was  without  consideration; 
tbat  Baker  did  not  render  any  serviceB  for 
the  defendant  prior  to  that  date  or  in  con- 
nection with  this  transaction,  and  for  this 
reason  was  not  oititled  to  recover  the 
amount  sued  for.    It  was  further  averred 
tbat  Baker  was  unable  to  sell  the  defendant 
tbe  land  described  in  the  contract  between 
him  and  Baker,  and  that  Bambo  refused  to 
make  the  sale  to  him  except  subject  to  a 
certain  lease  (a  copy  of  which  Is  attached  to 
the  answer)  of  the  cypress,  poplar,  and  ash 
timber  on  certain  portions  of  the  land  for 
$1,300,  to  uplre  September  4,  1918.  It  was 
also  altered  that  Baker  was  present  when 
Ae  defendant  and  Bambo  finally  cfmsummat- 
ed  the  trade,  that  the  defendant  bought  tbe 
land  from  Bambo  upon  an  entirely  different 
contract  than  the  one  made  with  Baker, 
and  tbat  "In  closing  the  trade  with  L.  H. 
Bambo  the  said  J.  H.  Baker  acquiesced 
therein,  and  therefore  agreed  that  the  con- 
tract betweai  J.  H.  Baker  and  this  defend- 
ant, which  is  sued  on,  should  become  null 
and  void  and  of  iu>  effect,  and  he  therefore 
waived  all  of  his  rights  ia  said  contract 
when  the  sale  was  made  direct  by  L.  M. 
Bambo  to  this  defendant  on  a  different  con- 
tract altogether."    It  was  farther  alleged 
tbat  Baker  was  oigaged  in  tfae  real  estate 
buslneai  In  Sumter  county,  Oa.,  did  not  have 
a  license  to  do  a  real  estate  badness  In  Oal- 
honn  county,  Ga.,  and  the  amount  sued  for 
is  compensation  for  work  performed  by  him 
as  a  real  estate  agent  In  connection  witb 
tbe  transaction,  and  the  sale  was  made  by 
Baker  in  the  regular  course  of  bn^ess  as 
a  real  estate  agent  The  trial  Judge  took  the 
case  under  advisement,  and  on  April  26, 
191S,  entered  a  Judgment  shstaining  the 
plaintiff's  demurrer  to  Ibe  defendant's  an- 
swer as  amended,  end  entered  up  a  Judg- 
ment as  in  case  of  de&rU  in  fttvor  of  plain- 


tiff again^Tt  the  defmdant  for  the  principal 
sum  of  H0S.75  and  $40.11  Interest  The 
defendant  excepted. 

1.  Neither  the  agreement  of  sale  to  Bak» 
executed  by  Bambo,  which  was  transferred 
to  Witt,  nor  tbe  contract  between  Baker  to 
Witt  contained  any  exception  In  referoice 
to  the  timber  growing  on  the  land.  Grow- 
ing timber,  bdng  a  part  oi  the  realtyt  would, 
of  course,  pass  under  a  conveyance  of  the 
land  which  did  not  except  the  timba.  Upon 
the  face  of  the  papers.  Baker  obtained  an 
option  from  Bambo  and  transferred  his  op- 
tion to  Witt;  and  at  the  same  time  execated 
to  Witt  an  agreement  to  sell.  There  is  noth- 
ing in  the  writing  Undlng  Witt  to  pay  Baker 
any  aom  of  money  for  the  option  which  the 
latter  had  procured  from  Bambo.  The  only 
stipulation  In  the  writing  under  which  Witt 
became  bound  to  pay  Baker  any  money  was 
that  providing  for  the  payment  of  2%  per 
cent  of  tbe  purchase  price  "for  services  pre- 
viously rendered  to  this  date."  So  far  as  ap- 
pears, the  services  thus  referred  to  may  or 
may  not  have  been  connected  with  the  sale 
from  Bambo.  For  aught  that  appears,  they 
may  have  been  services  rendered  in  an  en' 
tirely  separate  and  distinct  transaction.  The 
petition  does  not  disclose  what  these  services 
were;  the  language  of  the  contract  Is  am- 
biguous, and  tt  is  nowhere  explained  in  the 
pleadings.  The  sum  agreed  upon  to  be  paid 
could  not  have  been  intenaed  as  compensa- 
tion to  Baker  for  making  a  bona  fide,  but  un- 
successful, effort  to  resell  the  land  for  Witt, 
for  the  services  rendered  were  those  perform- 
ed prior  to  the  execution  of  the  contract 
If  the  agreement  to  pay  for  services  rendered 
referred  to  the  procuring  of  tbe  transfer  of 
the  option  from  Rambo,  tbe  defendant  would 
be  bound  to  pay,  because  it  is  admitted  that 
Baker  did  procure  from  Rambo  an  agreement 
to  sell  the  land,  and  did  transfer  this  agree- 
ment to  Witt.  The  fact  that  Rambo  subse- 
quently declined  to  make  a  conveyanra  which 
would  include  the  timber,  and  that  Witt  ac- 
cepted the  deed  which  excluded  the  timber, 
would  not  affect  Baker's  right  to  recover  com- 
pensation, if  tbe  parties  really  intended  that 
he  should  be  paid  for  Ms  services  in  procur- 
ing the  option.  If,  on  the  other  hand,  the 
expression  "services  rendered  previous  to 
this  date,"  as  used  In  the  contract  between 
Witt  and  Baker,  referred  to  some  other  ser- 
vices, disconnected  from  the  purchase  from 
Rambo,  then  the  defendant's  pleas  were  suffi- 
cient to  raise  an  issuer  It  is  distinctly  aver- 
red that  no  services  were  rendered  by  the 
plaintiff,  and  hence  that  the  agreement  was 
without)  consideration.  The  recital  in  tbe 
contract  that  slices  had  been  previously 
roidered  would  not  estop  Witt  from  proving 
the  contrary.  This  redtel  was  but  a  atete- 
ment  of  the  consideration  of  the  promise  to 
pay,  and  coald  h  inquired  into  for  the  pur- 
pose of  showing  that  no  services-  had  been 
rendered,  and  that  the  contract  waa  for  that 
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reason  without  ooiuideration.  See  W.  B. 
Coldwell  Ca  t.  C3owar^  140  Ob.  — ^  70  S.  E. 
426. 

To  recapitulate  the  dfect  of  our  rollng 
1b  bb  follows:  The  expreBsloii  In  the  contract, 
"services  rendered  prerlons  to  this  date,"  is 
ambiguous.  If  It  should  appear  that  the 
parties  Intaided  that  Baker  should  be  com- 
pensated  for  his  services  In  procuring  the 
option  from  Bambo  and  tranafmins  It  to 
Witt,  upon  the  pleadings  as  they  now  stand 
the  plaintiff  would  be  entitled  to  recover. 
If,  however,  It  should  appear  that  the  ex- 
pression "services  rendered,"  as  used  In  the 
contract,  intended  to  relate  to  some  services 
disconnected  from  the  purchase  from  Rambo, 
then  ttie  burden  would  be  on  the  defendant 
to  show  that  no  services  were  In  tact  render- 
ed,  and  that  for  this  reason  his  promise  to 
pay  was  without  consideration.  So  much  of 
the  defendant's  plea  as  alleged  that  no  servic- 
es were  rendered  by  the  plaintiff,  and  that  for 
this  reason  the  promise  to  pay  was  without 
consideration,  should  not  have  been  stricken. 
The  other  portions  of  the  answer  were  prop- 
erly stricken,  as  they  set  forth  no  defense. 

Judgment  reversed. 


WOLVERINE  SOAP  CO.  v.  SELLERS  et  al. 
(No.  4,841.) 

(Court  of  Appeals  of  Georgia.    Sept  9,  1913.) 

(ByUabiu  by  ih«  OourtJ 

Appeal  and  Ebbob  (|  977*)— Gbahtxito  Nkw 

Trial— Vebdict. 

In  this  case  the  verdict  was  not  demanded 
by  the  law  and  the  evidence,  and  the  judgment 
Rrantins  a  first  new  trial  will  not  be  dUturbed. 
Civil  Code  1910,  B  6204. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  ||  3800-8865;  Dec  Dig.  ! 
977.»] 

Error  from  Cl^  Court  of  Cairo;  J.  B. 

Slngletary,  Judge. 

Action  between  the  Wolverine  Soap  Com- 
pany and  R.  L,  Sellers  and  others.  From 
the  Judfonent,  the  Soap  Company  brings  er- 
ror. Affirmed. 

R.  a  Bell  and  J.  S.  Weathers,  bofli  of 
Cairo,  for  plalntUf  In  error.  B.  B.  ^rrell,  of 
Whlgham.  and  J.  U.  Sellers,  of  Galrob  fi>r  de- 
fendant in  error. 

HIIJ4  0.  X  Judgment  affirmed. 


MOORE  V.  ROSSEB.    (No.  4,924.) 
(Court  of  Appeals  of  Georgia.   SepL  9,  1918.) 

(S9Vabu$  h»  iJie  Court.) 
1.  Landlobd  and  Tenant  (S  270*)— Dibtbbss 
—Evidence. 

Where  a  toiant  agrees  in  writing  to  pay  to 
the  landlord  a  specified  amoont  tor  the  annual 
rental  of  premises  therein  described,  evidence  as 


to  the  annual  rental  value  of  tiw  prendses  is 

immaterial  and  irrelevant 

[EA.  Note. — For  other  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  U  1098-1128,  112S.  1126, 
1128-1139,  1146,  1148 ;  Dec  Dig.  S  270.*] 

2.  Landlobd  and  Tenant  (|  160*)— Ddtt  to 
Repaib. 

Id  the  absence  of  an  agreement  to  do  so,  a 
landlord  li  not  bound  to  repair  patent  defects 
in  a  building-,  the  existence  of  wbich  was  known 
to  the  tenant  at  the  time  the  rental  contract 
was  entered  into.  Akin  v.  Fen7*  Ud  Oa.  26S, 
46  S.  B.  98. 

[Ed.  Note.— For  other  eases,  see  Landlord  and 
Tenant,  Cent.  Dig.  H  5367688^  0M-B48,  SS6, 
556 :  Dec  Dig.  {  IN?.*] 

8.  Landlobd  and  I^naht  d  270*)— Dzmaaa 

— Instbuotions— Dakaoes. 

In  a  contest  between  a  landlord  and  a  ten- 
ant on  a  distress  warrant  and  counter  affidavit, 
where  each  party  claimed  damages  for  failure 
of  the  other  to  perform  the  mutual  stipnUtionB 
of  the  contract  In  divers  particulars,  it  was  not 
erroneous  to  charge  to  the  effect  that  the  dam- 
ages on  one  side  shonld  be  set  off  against  those 
oQ  the  other,  and  only  the  net  amount  of  the 
damages  shonld  be  allowed  the  tenant  as  a  de- 
ducti<m  from  the  amount  of  the  distress  war* 
rant  Johnson  v.  Patterson,  81  Oa.  531,  18 
S.  E.  360. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Gent  IHg.  H  1098-1123,  1125,  1126, 
112a-ll38.  U46,  U^;  Dec  Dig.  S  270.*] 

4.  Appeax.  and  Krbob  Q  KXS^— TXBDKn— 
Evidenob. 

The  controlling  issues  In  this  case  were 
questions  of  fact,  as  to  which  the  evidence  was 
in  sharp  conflict,  and,  it  appearing  that  no  er- 
ror of  law  was  .eommittea  on  the  trial,  this 
court  will  not  disturb  the  verdict  and  the  re- 
fusal of  the  lower  court  to  grant  another  trial 
must  be  affirmed. 

[Ed.  Note.— For  other  eases,  see  i^peal  and 
Error,  Cent  Dig.  U  8885^7;  Dab  Dig.  { 
1002.*] 

Error  from  City  Ooort  of  OreenvtUa;  H. 

H.  Revill.  Jndgfe 

Action  between  A.  C  Moore  and  A.  M.  Ros- 
ser.  From  the  Judgment,  Moore  brings  er- 
ror. Affirmed. 

HcLaughlin  ift  Jones,  of  Greenville,  tar 
plaintiff  in  error,  N.  F.  Gulpeiiper,  of  Oreen- 
vUle^  for  defadant  In  error. 

HILL,  C  J.  Judgment  affirmed. 


F.  T.  HARDT  ft  GO.  T.  JONES  BBOS. 
(No.  6.019.) 
(Court  of  Appeals  of  Georgia.   Sept  17.  1913.) 

(ByUabvt  by  the  Court.) 

1.  Pabtnebbhip  ({  199*)— Saui  or  Pbopebtt 
— Recovbby  or  Pbice. 

If  goods  owned  by  a  partnership  be  sold 
by  one  of  the  partners,  the  partnership  may  re< 
cover  the  purchase  price  in  Its  own  name, 
though  the  purchaser  has  no  knowledge  of  the 
existence  of  the  partnership, 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  |i  862-368;  Dec  Jhg.  |  199.*] 

2.  Appeal  and  Ebbob  (i  728*)— Sbt-Oit  asd 

CotlNTEBCLAIU  (8  44*}  —  ASSiaNUENTB  OP 

Ebbob— Exclusion  of  Evidenob— Salc  or 
FiBu  Pbopebtt— Action  fob  Pbicb. 

evidence  authorised,  if  it  did  not  de- 
mand, the  verdict  The  asrignment  of  error  up- 


•For  etbar  oases  see  same  toplo  and  nction  NUHBBB  in  Dm.  Dig.  a  Am.  Dig.  Kmj-Vo.  Sarin  *  Rv'r  Indegua 
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on  tlie  ndectloa  of  eTldenc*  was  not  well  tak- 
en, both  because  it  does  not  distinctlr  appear 
what  the  vitness  would  have  testified,  and  be- 
cause the  ruling  was  proper  upon  the  objection 
ae  a9t  forth  in  the  answer  to  the  certiorari. 
The  defendant  did  not  claim  to  have  bad  an 
agreement  with  the  i^intiff  partnerBhip  which 
would  authorize  the  set-off  pleaded,  and,  if  the 
contract  relied  on  was  made  with  one  of  the 
partners  solelr  In  Us  IndiTidual  capadtr,  and 
not  in  behalf'  of  tlie  firm,  eTidence  as  to  the 
agreement  of  the  partners  was  not  relevant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  8010-3012;  Dec  Dig.  | 
728;*  Set-Off  and  Countardalm.  Cent  Dig.  i 
68;  Dec.  Dig.  |  44.*] 

Elrror  from  Sup^or  Coart^  Brooks  Ooan- 
ty ;  W.  B.  Thomas,  Judge. 

Action  by  Jonea  Brothers  against  F.  T. 
Hardy  ft  Company.  Judgment  for  plaln- 
aoa,  and  defendant  brli^ES  error.  AiBrmed. 

Bavm  A  Jobzison,  of  Quttman,  ftur  idalntiff 
tn  ernw.  Branch  A  Snow,  <tf  Quttnuu,  for 
defmdanti  In  ozor. 

FOTTLBV  J.  Jcdgmait  afflrmed. 


MORGAN  T.  STATE.    (No.  4,790.) 
(Court  of  Appeals  ofGeorgia.   Sept  16. 1913.) 

(8yUabut  hy  tJie  OouriJ 

CRTUiifAL  Law  (}  694*)— Gontinvanos. 

The  showing  for  continuance  being  in  all 
respects  regular  and  in  compliance  with  the  re- 

aoirements  of  the  statute,  and  the  testimony  of 
tie  absent  witness  being  vitally  material  to 
the  defense,  the  court  erred  in  not  granting  a 
continuance. 

[Ed.  Note.— For  other  cases,  see  Criminal 
liaw,  Gent  Dig.  |S  1S21. 1S22,  1832;  Dea  Dig. 
I  004.*] 

Error  from  City  Gofirt  of  Mbtdiaon;  K.  S. 
Anderson,  Judge 

Sob  Morgan  was  convicted  ot  crim^  and 
brings  error.  Reversed. 

B.  H.  Oeorge,  of  Madison,  for  plalnttfC  in 
error.  A.  G.  Foster,  SoL,  of  Madison,  and 
little  A  Powdl.  of  Atlanta,  for  tbe  State. 

BUSSEIX^  J.  Judgment  revmed. 


STATB  tat  nL  RAT  v.  BLBABB.  Governor, 
et  oL 

<Suprem«  Court  of  South  Carolina;.    Sept  8, 
1913.) 

1-  States  (S  165*)— Bonds— Patweht—Notzci 

to  holdeks. 

Where  the  action  of  the  State  Treasurer 
and  Treasurer  of  the  State  Sinking  Fund  Com- 
mission, in  publishing  a  notice  to  holders  of 
state  bonds  to  present  tiiem  for  payment,  was 
aothorised  by  a  resolution  of  the  Sinking  Fund 
Commission,  passed  at  a  meeting  at  wnich  it 
was  unquestioDed  that  a  quorum  was  present 
it  was  unnecessary  to  dedue  whether  a  quorum 
was  present  at  a  subsequent  meeting,  at  wtiich 
it  was  attempted  to  ratify  such  action. 

[Ed.  Note.— For  other  cases,  see  States.  Gent 
Dig.  i  167;  Dec  Dig.  {  165.*] 
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2.  States  (t  165*)— Bonds— Powebs  or  Sink- 

INO  Fund  Gomhission. 

Under  Act  Feb.  17,  1912  (27  St  at  Large, 

S,  738),  authorizing  the  Sute  Sinking  Fund 
ommismon  to  issue  bonds  and  stocks  for  the 
purpose  of  calling  in  and  paying  a  prior  is- 
sue of  bonds  and  stocks,  the  commlasion,  as 
to  matters  within  its  discretion.  Is  not  snbicct 
to  the  control  of  the  court 

[Ed.  Note.— F6r  other  cases,  aee  States, 
Cent  Dig.  S  157;  Dec  Dig.  |  165.*] 

S.  States  (|  165*)— Bonds— Isbujjtob'  —  De- 
tails. 

A  resolution  of  the  State  Sinking  Food 
CommissiOD  authorized  the  Comptroller  Gen- 
eral to  receive  proposals  for  the  purchase  of 
bonds  and  stocks  authorized  by  Act  Feb.  17, 
1912  (27  St  at  Large,  p.  738),  and  provided 
that  he  should  report  to  tlie  commission  the 
proposals  received,  and  provided,  further,  that 
tbe  commission  shoold  sell  the  bonds  and  stocks 
at  ttie  beat  possible  price  obtainable,  not  less 
than  par  flat;  that  after  the  completion  of 
the  sale  the  treasurer  should  call  all  bonds 
authorized  to  be  redeemed  by  that  act  for  re- 
demption on  July  1,  1913,  but  that  if  the  sale 
should  not  be  completed  by  that  date,  the  call 
should  abide  the  further  order  of  the  commis- 
sion, and  tiiat  the  new  issue  of  bonds  and 
stocks  should  be  dated  and  bear  interest,  and 
ahonld  specify  the  rate  of  interest,  times,  and 
places  of  payment  thereof,  etc.,  as  therein  pro- 
vided. The  resolution  was  adopted  at  a  meet- 
ing at  which  it  was  claimed  there  was  no  quor-  ^ 
um  present  Held,  that  tbe  resolution  involved 
matters  of  detail  either  fixed  by  the  terms  of 
the  act  or  within  the  discretion  and  judgment 
of  the  commission,  and  therefore  stiU  subject 
to  its  orders,  and  hence,  where  the  commission 
subsequently  refused  to  revoke  such  resolntfott, 
it  impliedly  ratified  it 

[Ed.  Note.~-For  other  cases,  see  States,  Cent 
Dfg.  I  167;  Dec  Dig.  |  165.*] 

4.  Statutes  (|  119*)— Titles  and  Subjxotb 

OF  Acts. 

The  provision  of  Act  Feb.  17,  1912  (27 
St  at  Large,  p.  738),  authorizing  a  new  issue 
of  bonda  and  stocks  to  be  issued  by  the  State 
Sinking  Fund  Commission  for  the  purpose  of 
calling  in  and  paying  a  previous  issue,  is  ger- 
mane to  the  subject  expressed  in  the  tiUe, 
which  recites  that  it  is  an  act  to  provide  for 
tbe  exercise  by  the  state  of  its  option  to  call  in 
and  pay  the  whole  or  any  part  of  the  bonds 
and  stocks  issued  under  an  act  mentioned,  and 
does  not  violate  Const  art  3,  I  17,  providing 
that  every  act  shall  relate  to  but  one  subject, 
which  sbaU  be  expreased  in  its  title. 

[Ed.  Note.— For  other  cases,  see  Statutes, 

Cent  Dig.  {&  164r-167;  Dec  Dig.  |  U9.*] 

5.  Officbbb  (8  30*)— CoirarrruTiONAL  Pbo vi- 
sions—Holding  Two  OmcES. 

Act  Feb.  17,  1912  (27  St  at  Large,  p.  788), 
authorizing  the  State  Sinking  Fund  Commission, 
composed  under  other  statutory  provisions  of  the 
Governor,  State  Treasurer,  ComptrbUer  General, 
Attorney  General,  Chairman  of  the  Committee 
of  Finance  of  the  Senate  and  the  Chairman  of 
the  Committee  on  Ways  and  Means  of  the  House 
of  Representatives,  to  call  in  and  pay  certain 
bonds  and  stocks  of  tbe  state,  and  to  issue  new 
bonds  and  stocks  for  that  purpose,  does  not 
violate  Const  art  2, 12,  providing  that  no  per- 
son shall  hold  two  omces  of  honor  or  profit  at 
the  same  time,  since  membership  In  the  com- 
mission is  not  an  office,  but  merely  involves  the 
dischai^e  of  duties  imposed  by  law  on  the  vari- 
ous officers,  and  therefore  merely  an  inddeat 
to  their  respective  offices. 

[Ed.  Note.— For  other  cases,  see  Officers. 
Cent  Dig.  U  37-43 ;  Dec  Dig.  i  30.*] 
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6.  States  (|  106*)— BoRDS—PAmnT— Stat- 

OTOBT  PBOTISIONS. 

0^6  act  of  1873  (15  St  at  Large,  p.  618). 
and  anbsegnent  acta,  authorized  an  isBue  of 
bonds  and  stocka  by  the  state  called  Green 
Consols.  Various  Bubsequeot  acta  authorised 
the  isBue  of  bonds  and  stocks  known  as  Brown 
GoDBOla,  for  refunding  Uie  Green  Consols  and 
other  outstanding  debts.  Acta  Dec.  22,  1892, 
and  Dec.  22,  IWS  (21  Sl  at  Large,  pp.  24, 
420),  authorized  a  new  issue  of  oonds  and 
stocks  known  as  SedemptioD  Brown  Consols, 
for  the  purpose  of  refunding  outstanding  bonds 
and  stocks  of  the  state,  including  Brown  and 
Green  Consols.  Act  Feb.  17,  1912  (27  St.  at 
Large,  p.  738),  entitled  "An  ^ct  to  provide  for 
the  exercise  by  the  state  of  its  option  to  call 
in  and  pay  the  whole  or  any  part  of  the  brown 
bonds  and  stocks  issued  under  an  act  •  *  • 
approved  December  22,  A.  D.  1892,"  authoriz- 
ed the  issuance  of  new  bonds  and  stocks,  and 
prorides  by  section  6  that  the  proceeds  tiiere- 
of  shall  be  applied  to  the  payment  of  the  re- 
demption bonds  and  stocks  issued  under  the  act 
of  1892  and  the  conaoUdated  bonds  and  stocks 
commonly  called  Brown  Consols,  and  to  no  oth- 
er purpose.  Section  7  provides  that  the  pro- 
ceeds of  sales  thereof  shall  be  kept  as  a  sepa- 
rate fund,  to  be  used  exclusively  for  the  final 
redemption  of  such  Brown  Bonds  and  Stocks 
issued  under  the  act  of  18^  and  "said  consol- 
idated bonds  and  certificates  <tf  stock  herein- 
before described,"  but  that  the  sinking  fund 
commission  in  their  judgment  may  exchange  the 
new  bonds  for  Brown  Consols  upon  such  terms 
as  mav  best  subserve  the  public  welfare.  Htid, 
that  toe  act  of  1912  does  not  authorize  the  re- 
funding of  Green  Consols  which  are  still  out- 
standing, "the  consolidated  bonds  and  stocks 
hereinbefore  described,"  mentioned  in  section 

7,  being  the  Brown  Console  mentioned  in  sec- 
tion 6. 

[Ed.  Note.~For  other  caaes,  see  States,  Gent. 
Dig.  i  167;  Dec.  Dig.  i  166.«] 

7.  Statutes  ft  119*)  —  Bokds  — Patment  — 

StATUTOBT  PBOTISIONa. 

Act  Feb.  17, 1912  (27  St.  at  Large,  p.  738), 
so  far  as  it  authorizes  the  redemption  of  Brown 
Consols  in  addition  to  Redemption  Brown  Con- 
sols, violates  Const,  art.  3,  S  17,  which  provides 
that  every  act  shall  relate  to  but  one  subject, 
which  shall  be  expressed  in  its  title,  since  the 
title  specifically  limits  its  object  to  the  redemp- 
tion of  the  bonds  issued  under  Act  Dec.  22, 
1892  (21  St  at  Large,  p.  24),  and  hence  only 
Redemption  Brown  Consols  issued  under  the 
act  of  1892  are  redeemable  thereunder. 

[Bd.  Note.— For  other  cases,  see  Statntes, 
Cent  Dig.  SS  164-167;  Dec.  Dig.  |  U9.*] 

8.  Statutes  ({  126*)— Titles  aud  Subjects 

Of  A-QTfl 

While'  Const,  art  3,  }  17,  providing  that 
every  act  ehall  relate  to  but  one  subject,  which 
shall  be  expressed  in  its  title,  is  very  hberally 
construed,  yet  when  the  title  of  an  act  definite- 
ly and  spepiiically  limits  its  object,  the  court 
must  limit  the  operation  of  the  act  to  the  sub- 
ject so  expressed  in  the  title. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  fS  192-198;   Dec  Dig.  |  126.*] 

9.  States  (§  165*)— BoNDft-PATMEiir— Stat- 

UTOBT  PBOVISIONS. 

Act  Dec.  22,  1892  ^1  St  at  Large,  p.  24), 
authorized  an  issue  of  bonds  and  stocks  called 
Redemption  Brown  Consols,  for  the  purpose  of 
redeeming  other  outstanding  obligations  of  the 
State.  Act  Dec.  22,  1893  (21  St  at  Large,  p. 
420),  authorized  the  surrender  of  certain  bonds 
and  certificates  of  stock  not  covered  by  the  act 
of  1S92,  end  provided  that  the  treasurer  in  ex- 
change therefor  should  issue  bonds  or  certif- 
icates of  stock  of  the  kind  issued  under  the 
act  of  1892,  and  known  as  Redemption  Brown 


Consols.  The  bonds  issued  under  ihe  act  of 
1893  recited  that  they  were  issued  nnder  the 
act  of  1892.  Act  Feb.  17,  1912  (27  St  at 
Large,  p.  738),  authorized  the  rinkinc  fundi 
commission  to  call  in  and  pay  the  bonds  and 
stocka  issued  nnder  the  act  of  1892.  Held, 
that  bonds  and  stocks  issued  nnder  the  act  of 
1893  are  redeemable  under  the  act  of  1912  as 
though  issued  under  the  act  of  1892,  tiie  act  oi 
1893  being  intended  as  an  amendment  supple- 
menting  the  act  of  1892  and  enl&rginx  its  scope, 
especially  aa  the  atate  is  estopped  19  the  re- 
cital in'  saeh  bonds  to  denr  that  Uiv  were  is> 
sued  under  the  act  of  1892. 

[Ed.  Note.— For  other  cases,  tee  States,  Gent 
Dig.  {  157;  Dec  Dig.  S  165.*] 

10.  States  (M  164*)— Bonds— Pathbrt—Lb- 

OALTTT. 

The  refunding  of  certain  bonds  and  atocka 
of  the  state  would  not  be  enjoined  on  the 
ground  that  certain  of  them  were  issued  in  ex- 
change for  bills  of  the  bank  of  the  state  which 
were  stolen,  that  certain  others  were  issued 
after  the  time  provided  by  law,  or  to  persons 
other  than  those  authorized  by  law  to  receive 
them,  or  that  certain  others  were  issued  in  ex- 
change for  stock  once  surrendered,  but  not  can- 
celed,  and  stolen  and  again  redeemed,  ^ere  it 
was  not  alleged  that  any  of  the  holders  were 
not  innocent  purchasers  for  value  before  matu- 
rity and  without  notice,  that  they  did  not  rest 
upon  valid  debts  of  the  state,  or  that  they 
were  fraudulent  or  void  in  their  inception. 

[Bd.  Note.— For  other  cases,  see  States,  Cent 
Dig.  I  156;  Dec  Dig.  | 

11.  States  (|  116*)— iNDSBTiDmsa— Powek 

to  CoNctrn. 

The  refunding  of  a  valid  existing  debt  does 
not  increase  the  debt  of  the  state,  and  does  not 
need  the  sanction  of  the  Qualified  electors  nn- 
der Const,  art  10,  i  11,  providing  that  the 
General  Assembly  shul  not  create  any  further 
debt  or  obligation,  except  for  the  ordinary  and 
current  business  of  the  state,  without  submit- 
ting the  question  as  to  th«  creation  of  sudi 
new  debt  to  the  qualified  electors  at  a  general 
election. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Die.  I  114 :  Dec  Dig.  f  115.*] 

12.  States  <|  144*)— Nkootiabxx  Paper  — 

LlABILITT. 

The  liabili^  of  a  state,  upon  negotiable 
paper  issued  by  competent  authority,  is  the 
same  as  that  which  attaches  to  private  indi- 
viduals under  like  circumstances. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  S  140;  Dec  Dig.  S  144.^] 

13.  States  (|  144*)  —  Niootxablb  Fapu  — 
Bona  Fide  Puboeusbbs— Pbesuuptions. 

Holders  of  negotiable  paper  issued  by  the 

state,  in  the  absence  of  any  showing  to  the 
contrary,  are  presumed  to  be  innocent  purchas- 
ers for  value  before  maturity,  and  without  no- 
tice of  any  objection  to  its  validity. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  8  140;  Dec  Dig.  |  144.*] 

14.  States  (§  144*)— Neootiabub  Papbb— No- 
tice TO  Bona  Fide  Holdebb. 

When  authority  to  issue  negotiable  paper 
in  the  name  of  the  atate  exists,  neither  irregu- 
larities nor  frauds  on  the  part  of  the  officers 
or  agents  of  the  state  intrusted  with  the  exer- 
cise of  such  authority-  will  affect  it  in  the  hands 
of  innocent  purcbasers  for  value  before  matu- 
rity and  without  notice. 

[Ed.  Note.— For  other  cases,  see  States,  Cent. 
Dig.  §  140;  Dec  Dig.  (  144.*] 

16.  States  (S  144*)  —  Negotiable  Pafkb  — 
Notice  of  Bona  Fide  Hou>ess. 

The  state  la  estopped  to  deny  recitals  on 
the  face  of  negotiable  paper  in  the  hands  of 
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innocent  parcbasen  for  nine  before  matniit; 
and  without  notice. 

tEd.  Note.— For  other  cneeB,  see  Statei,  Gent 
Dig.  S  140 ;  Dec  Dig.  »  144.*] 

16.  STATUTCB  (I  119*)— TiTLM  AKO  8UBJXCTB 
or  AOTB. 

^The  prOTiaion  of  section  16  of  the  Joint  ree- 
olntion  of  Maiih  SS.  1878  (16  St.  at  Large,  p. 
67^),  declaring  certain  boodg  and  certificates 
of  stock  of  the  state,  issaed  after  the  terms 
of  the  officers  who  executed  them  had  expired, 
to  be  in  all  respects  as  if  they  had  been  issued 
before  the  expiration  of  such  terms  of  office, 
is  germane  to  the  BiU>ject  expressed  in  the  title, 
which  recites  that  it  is  a  resolution  providing 
a  naode  of  ascertaining  the  debt  of  the  state 
and  of  liqiiidating  and  settUng  it,  and  hence  the 
resolntion  did  not  TioUte  Const  1868,  art  2,  { 
20,  requiring  the  subject  of  acts  to  be  express- 
ed in  their  title. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  H  164r-167:  Dwu  Dig.  {  UB.*] 

17.  States  (|  158*)  — Bohm— BAxmcAxion 

OF  IlTVALID  BOIfDa. 

The  provision  of  section  IS  of  the  Joint 
resolution  of  March  22,  1878  (16  St  at  Large, 
p.  672),  for  ascertaining  the  debt  of  the  state 
and  liquidating  and  settling  it  that  certain 
bonds  and  certificates  of  stock  issued  after  the 
terms  of  the  officers  executing  them  had  ex- 
pired were  thereby  declared  to  be  in  all  re- 
spects as  if  they  bad  been  Issued  before  the 
expiration  of  such  terms  of  office,  was  valid, 
since,  there  being  no  constitutional  requirement 
that  the  bonds  or  certificates  of  stock  should 
be  issued  by  any  particular  officer  or  person, 
the  Legislature  might  have  provided  for  their 
isauance  by  private  individuals  as  agents  of 
tbe  state,  and  might  ratify  such  unauthorized 
issuance. 

lEd.  Note. — For  other  cases,  see  States,  Cent 
Dig.  S  149;  Dec  Dig.  i  158.*] 

IS.  STATUm  (1  119*)— TiTXAB  AlTD  SUBJXOTB 

or  Acts. 

Act  December  20,  1878  (16  St.  at  Large, 
p.  704),  eutitied  "An  act  to  extend  the  time  for 
refunding  the  unquestionable  debt  of  the  state '' 
authorised  tbe  refunding  until  October  21,  1879, 
of  obligations  issued  pnor  to  Janaanl,  1866, 
and  no  others.  Act  December  24, 1879  (17  St 
at  Large,  p.  110),  entitled  "An  act  to  continue 
in  force  an  act  to  extend  the  time  for  refunding 
the  unquestionable  debt  of  the  state,"  extended 
the  time  for  refunding  obligations,  issued  prior 
to  Januarr  1, 1866,  to  October  31, 1880,  and  also 
provided  for  tbe  refunding  of  obligations  issued 
after  January  1,  1866.  Held,  that  the  provi- 
sion for  refunding  obligations  issued  after  Jan- 
nary  1,  1866,  did  not  relate  to  a  subject  not  ex- 
pressed in  the  titie  of  the  act,  contrary  to 
ConsL  1868,  art  2,  S  20,  since  the  title  of  the 
act  of  1878  WEB  broad  enough  to  embrace  a 
de^aration  by  the  Legislature  of  what  the  un- 
questionable debt  of  the  state  consisted,  and 
hence  to  tnclpde  such  provision,  and  tbe  act 
of  1879  was  in  effect  only  an  amendment  of 
the  act  of  1878.  continuing  it  in  force  and  ex- 
tending its  proTiaious  to  another  class  of  debts. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Gent  Dig.  «$  164-167;  Dec  Dig.  {  119.*] 

19.  Statbb  (5  116*)-— Bonds— Tun  roa  Pat- 
miTF— Rekotai,  ov  Liuitatioi*. 

Act  Feb.  25,  1896  (22  SL  at  Large,  p.  183), 
prohibited  the  refunding  of  coupon  bonds,  and 
the  coupons  thereof,  after  20  years  from  the 
matnri^  of  the  bonds.  Act  Feb.  10,  1912  (27 
St.  at  Large,  p.  922),  repeals  the  act  of  1896 
as  to  two  certain  bonds  which  matured  in  18S8. 
Held,  that  the  act  of  1912  and  the  refunding  of 
■neh  Ixmds  thereunder  did  not  increase  the  In- 
debtedness of  tiiB  state  eontnuT  to  Const  art 
10^  I  11,  forbidding  the  General  Assembly  to 
create  any  farmer  debt  or  obligation,  except 


for  the  ordinary  and  current  business  of  the 
state,  without  submitting  the  question  as  to  tiie 
creation  of  such  debt  to  the  electors,  since  stat- 
utes of  Umitations  do  not  affect  the  validity  of 
a  debt  barred  thereby,  or  the  moral  obligation 
to  pay  it  and  the  act  of  1896  therefore  did  not 
destroy  any  valid  bond  after  the  expiration  of 
20  years  from  its  matinity,  but  merev  prerent- 
ed  the  treasurer  from  refunding  it 

fUd.  Note.— For  other  cases,  see  States  Cent 
Dig.  I  114 ;  Dec.  Dig.  S  115*1 

20.  States  (|  165*)  —  Bonds  —  Pathekt  — 
"Date  of  Issue.'* 

Under  Act  Dec.  22.  1892  (21  St  at  Large, 
p.  24^,  authorising  the  issuance  of  bonds  and 
certincates  of  stock  by  the  state,  and  providing 
that  the  state  reserve  to  itself  the  right  to  call 
in  and  pay  the  whole  or  any  part  of  the  issue, 
at  any  time  after  tbe  expiration  of  20  years 
from  the  date  of  issue,  tbe  "date  of  issue"  is 
the  date  borne  by  the  bonds  and  stocks,  and 
not  the  date  when  they  were  actually  issued, 
and  hence  they  were  all  redeemable  20  years 
after  January  1,  1893,  the  date  which  all  bore, 
though  some  were  liot  actually  Issued  until 
later. 

[Ed.  Note.— For  other  cases,  see  States,  Gent 
Dig.  1 157;  Dec  TAg.  S  165.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol  2,  p.  1831.] 

21.  States  (S  165*)— Bonds— Patmbnt— Can- 
cellation. 

Act  Dec  22.  1892  (21  St  at  Large,  p.  24), 
authorizing  an  issue  of  bonds,  proviaed  that 
the  Sinldng  Fund  Commission  should  iuvest  all 
sums  coming  into  their  hands  in  tbe  bonds  is- 
sued under  that  act  bold  them  as  assets  of  the 
sinking  fund,  collect  the  interest  thereon,  and 
reinvest  the  interest  in  such  consols,  so  that 
the  sinking  fund  ^onld  be  cumulative.  It  fur- 
ther provided  that  the  state  reserved  the  right 
to  cau  in  and  pay  the  whole  or  any  part  of  the 
issue  at  any  time  after  20  years  from  the  date 
of  issue.  Beld,  that  it  was  only  intended  to 
make  the  sinking  fund  cumulative  until  the 
time  arrived  for  final  redemption  of  the  bonds 
and  stocks,  for  the  payment  of  which  it  was 
set  apart;  and,  the  state  having  exercised  its 
option  to  redeem  such  bonds  and  stocks,  the 
commission  was  not  required  to  longer  hold 
those  called  for  payment  as  assets  of  the  sink- 
ing fund,  but  should  cancel  them. 

[Ed.  Note.— For  other  cases,  see  States.  Cent 
Dig,  I  157;  Dec  Dig.  |  m*] 

"To  be  officially  reported.** 

Original  action  for  an  Injunction  by  the 
State,  on  the  relation  of  W.  W.  Bay,  against 
Cole  L.  Blease,  GoTemor,  and  otb^n,  com- 
posing the  State  Sinking  Fund  Commission. 
Ordered  in  accordance  with  the  opinion. 

Weston  &  Aycock,  of  Columbia,  for  petition- 
er. Attorney  General  Peeples  and  J.  Fraser 
Lyon,  of  Columbia,  for  respondents. 

HYDRICE,  J.  At  tbe  session  of  1912  the 
Legislature  passed  an  act  entitled  "An  act 
to  provide  for  the  exercise  by  tbe  state  of 
its  option  to  call  in  and  pay  the  whole  or  any 
part  of  the  Brown  Bonds  and  Stocks,  Issued 
under  an  act  entitled  'An  act  to  provide  for 
the  redemption  of  that  portion  of  the  state 
debt  known  as  the  Brown  Consol  Bonds  and 
Stocks,  by  the  Issue  of  other  bonds  and 
stocks,'  approved  December  22,  A.  D.  1892." 
27  Stat  p.  788.  The  act  provides  that  the 
Sinking  Fond  Commission,  which  Is  compoe- 
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ed  ot  the  Oovernor,  the  State  Treasurer,  the 
Comptroller  Oeueral,  the  Attorney  General, 
the  Chairman  of  the  Committee  on  Finance 
of  the  Senate,  and  the  Chairman  of  the  Com- 
mittee on  Ways  and  Means  of  the  Hooae  of 
RepresmtatiTes,  shall  hare  authority  to  ex- 
ercise the  option  reserved  to  the  state  in  the 
refunding  act  of  1892  (21  Stat  p.  2^  to  call  In 
and  pay,  at  flie  expiration  of  20  years  from 
the  date  of  Issne  thraeof,  the  whole  or  any 
part  of  the  bonds  and  stocks  Issued  tbereon- 
^ia,  dated  January  1,  1898,  and  known  as 
Redonptlon  Brown  Consols,  and,  ft>r  that 
pnipose,  tiiat  tbe  commission  shall  be  au- 
thorized to  Issue  and  4  per  ceaat  iKmda 
and  stocks,  not  exceeding  the  aggregate  out- 
standing amount  of  the  txmds  uid  stocks 
that  have  been  or  may  De  issued  nnder  said 
act  of  1892,  and  certain  previous  refunding 
acts,  which  are  specifically  mentioned. 

During  the  year  1912,  the  commission  pass- 
ed several  resolutions,  and  took  some  steps 
preliminary  to  carry  ont  the  provisions  of  the 
act  Hon.  W.  L.  Mauldin,  who  was  cbalr^ 
man  of  the  Committee  on  Finance  of  the 
Senate,  died  before  elthw  of  the  meetings  of 
the  commission  herein  mentioned  was  held, 
and  thereby  a  vacancy  in  the  commission  was 
created.  On  October  30,  1912.  the  commis- 
sion passed  a  resolution  that  its  clerk  ascer- 
tain what  amount  of  the  sinking  fond  would 
be  available  on  January  2,  1913,  for  retiring 
the  Brown  Consols,  and  that,  when  the 
amount  was  ascertained,  "the  necessary  steps 
be  taken  for  calling  In  the  bonds  to  collect 
the  amount  thereof  to  be  paid  off  and  retir- 
ed." That  resolution  was  adopted  at  a 
meeting  of  the  commission  attended  by  four 
of  its  members,  and  Its  validity  has  not  been 
questioned.  On  December  2,  1912,  In  pursu- 
ance of  that  resolution,  the  State  Treasurer, 
who  is  the  secretary  and  treasurer  of  the 
commission,  published  over  his  signature,  as 
State  Treasurer  and  treasurer  of  the  com- 
mission, in  a  financial  paper  in  New  York 
and  In  two  daily  papers  in  this  state,  a  no- 
tice to  the  holders  of  Redemption  Brown 
Bonds,  issued  under  the  act  of  1892,  and 
nnmbered  from  3,781  to  4^19,  both  Included, 
to  present  the  same  to  him,  on  January  1, 
1913,  for  payment,  and  that  Interest  accru- 
ing thereon  after  said  date  would  not  be 
paid. 

On  December  23,  1912,  pursuant  to  a  call 
of  the  chairman  of  the  commission,  due  no- 
tice of  which  was  given  to  each  member 
thereof,  the  Attorney  General,  the  Comptrol- 
ler General,  the  State  Treasurer,  and  Hon. 
J.  Browning,  who  bad  beaa,  and  claimed  Oiat 
he  was  then,  <^rman  of  the  Committee  on 
Ways  and  Ueans  of  the  House  of  Repre8en^ 
atlTes,  met  together  as  the  Sinking  Fund 
Commission,  and  unanimous  vote  passed 
several  resolutions  relative  to  ttie  lefondlng ; 
of  the  state  debt,  under  the  act  of  1912,  tbe 
substance  of  which  was  as  follows:  (1)  Rati- 
fying the  publication  of  the  notice  by  tbe 


treasurer  above  motioned.  (2)  AnQioxlslng 
the  Comptroller  General  to  rec^ve  proposals, 
parsnant  to  published  advertisement  or 
otherwlsfl^  for  flie  pnrdiase  ot  tbe  Issue  ot 
bonds  and  stodcs  whldt  the  commission  was 
authorized  by  the  act  of  1912  to  Issue.  0) 
That  the  Comptroller  General  report  to  the 
commission  the  proposals  received,  and  that 
the  commission  sell  the  bonds  and  stocks  at 
the  best  price  obtainable,  not  less  than  par 
flat  (4)  That  after  tbe  completion  of  said 
sale,  the  treasurer  call  all  Redemption  Brown 
Bonds  (not  already  called)  for  redemption 
on  July  1,  1918,  bat  U  said  sale  should  not 
have  been  completed  by  that  date,  said  call 
Should  abide  the  furtlier  ordev  of  tbe  com- 
mission. (0)  That  Qie  new  Issoe  ot  bonds 
and  stocks  should  be  dated  and  bear  inters 
est  from  January  1,  1913,  specifying  the  rate 
of  interest  times,  and  places  of  payment 
thereof,  and  the  date  of  maturity  of  the 
bonds  and  stocks,  and  the  privilege  of  re- 
demption, according  to  the  terms  of  the  act 
Tbe  validity  of  these  resolutions*  is  question- 
ed by  the  petitioner  and  by  some  of  the  re- 
spondents, on  the  ground  that  when  they 
were  adopted,  Mr.  Browning's  term  of  office 
as  a  member  of  the  House  of  Representatives 
had  e^ired,  and  he  was  not  therefore  a 
member  of  the  commission,  and  without  him 
there  were  only  three  members  present  and, 
as  four  members  were  necessary  to  constitute 
a  quorum,  no  business  could  have  been  law- 
fully transacted  at  said  meeting.  Section  10 
of  article  3  of  the  Gonstltntlon  provides  that 
the  terms  of  office  of  representatives  chosen 
at  a  general  election  shall  begin  the  Monday 
following  such  election.  Mr.  Browning's 
successor  was  elected  at  the  general  elec- 
tion held  on  November  5,  1912;  therefore  It 
is  contended  that  he  was  not  a  lawlnl  mem- 
ber of  the  commission  on  December  23, 1912, 
the  date  on  which  the  tm>Iutions  in  question 
were  passed. 

On  January  6, 1913,  this  action  for  injunc- 
tion was  commenced  against  the  former 
members  of  the  commission  to  test  tbe  consti- 
tutionality of  the  act  of  1912,  and  the  author^ 
ity  of  the  commission  thereunder  to  pay  or 
refund  certain  outstanding  bonds  and  stocks, 
which  are  particularly  mentioned  in  the  peti- 
tion, and  the  validity  of  the  resolution  ot 
December  23,  1912,  in  order  that  all  qnes- 
tlons  as  to  the  validity  of  the  bonds  and 
stocks  which  may  be  Issued  by  the  commis- 
sion may  be  finally  settled  and  d^simlned. 
After  the  General  Assembly  bad  convened, 
pursuant  to  the  Constltnttcm,  and  after  the 
state  officers,  who  bad  bem  dected  at  tbe 
gesieEal  election  on  November  S,  1912,  had 
been  inaugurated  and  qualified,  and  a  Chair- 
man of  the  Committee  on  Finance  of  the 
Senate  and  a  Chairman  of  the  Committee  on 
Ways  and  Means  ot  the  House  ot,Bepresaitr 
atives  bad  been  appointed,  an  order  was 
passed  making  these  new  officials  parties 
respondent  herein.   After  returns  had  been 
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filed  on  b^alf  of  all  the  respondoitB,  tbe 
case  wag  referred  to  Halcott  P.  Green,  Esq., 
aa  qpedal  r^eree,  to  take  and  report  tbe 
testtmonj,  together  with  iris  flndinga  there- 
upon. 

The  referee  finds  that  the  allegatlona  or 
snggestlona  contained  in  the  return  of  His 
Excellency,  the  GoTemor,  are  nnsnstalned. 
In  BO  ta.T  aa  It  Is  therein  alleged  or  suggested 
that  there  was  any  irr^nlarlty  or  frand  In 
connection  with  the  refunding  of  bonds  un- 
der the  act  of  1892,  or  any  un&imesa,  im- 
propriety, Illegality,  or  collusion  In  connwtlon 
with  any  understanding  or  agreement  on  the 
part  of  the  former  members  of  the  commis- 
sion, or  any  of  them,  with  any  person,  firm, 
or  corporation  relative  to  the  purchase  or 
sale  of  the  bonds  and  stocks  to  be  Issued 
under  tbe  act  of  1912,  or  with  reference  to 
the  bringing  of  this  action.  As  the  matters 
referred  to  do  not  affect  the  validity  of  the 
bonds  and  stocks  to  be  Issued,  and  as  no 
exception  has  been  taken  to  the  findings  of 
the  referee,  we  deem  It  unnecessary  to  pro- 
long this  opinion  by  a  more  detailed  state- 
ment or  consideration  of  them. 

[1]  It  appears  that  the  action  of  the  State 
Treasurer  and  Treasurer  of  the  Sinking 
Pond  Commission,  in  advertising  the  call 
for  the  Redemption  Brown  Bonds,  herein- 
before mentioned,  to  be  presented  to  him  on 
January  1,  1913,  for  payment,  was  based 
upon  and  authorized  by  the  resolution  of 
the  commission  passed  at  Its  meeting  on 
October  SO,  1912,  at  which  there  was  a  quo- 
mm  of  members  whose  title  to  office  at  that 
time  Is  unquestioned,  and  that  the  resolution 
of  December  23,  1912,  so  far  as  that  call  la 
concerned,  was  only  an  attempt  to  ratify 
what  he  had  done.  As  his  action  was  based 
upon  unquestioned  and  nnqnesttonable  au- 
thority, it  needed  no  ratification,  which  Is 
necessary  only  when  it  is  sought  to  validate 
an  act  done  without  authority. 

[2,  J]  Ab  to  the  other  resolutions  of  that 
date,  the  substance  of  which  has  been  herein- 
before stated,  it  need  only  be  said  that  it 
appears  from  their  nature  that  they  involve 
matters  of  detail  which  are  either  fixed  by 
the  t^ms  of  the  act,  or  such  as  are  within 
the  discretion  and  Judgment  of  the  commis- 
sion in  carrying  out  the  provisions  of  the 
act,  and  are  therefore  still  subject  to  its 
orders;  but  as  to  matters  within  their  dis- 
cretion the  commission  is  not  subject  to  the 
control  of  the  court  Furthermore,  It  ap- 
pears that  the  commission  as  now  constitut- 
ed, refused  to  revoke  these  resolutions,  and 
thereby  impliedly  ratified  them.  It  follows, 
therefore,  that  it  Is  unnecessary  to  decide 
whether  the  resolntlous  passed  at  the  meet- 
ing of  December  28,  1912,  are  valid  or  not; 
hence  any  decision  or  dlscoaalon  of  the  qnes- 
tlons  Involved  In  tbat  Iflsne  would  be  mere 
obiter  dictum. 

(4]  The  validity  of  the  act  is  questioned 
under  the  allegation  that  It  violates  section 
17  of  artltito  8  of  tbe  Oonstltutloii,  which 
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provides  that  every  act  shall  relate  to  but 
one  subject,  which  shall  be  expressed  in  its 
title.  The  specific  objection  Is  that  the  body 
of  the  act  provides  for  the  Issuance  of  bonds 
and  stocks,  while  the  title  expressed  only 
the  subject  of  providing  for  the  exercise  of 
tbe  state's  option  to  call  in  and  pay  certain 
bonds  and  stocks.  It  Is  argued  that  the  sub- 
ject of  calling  In  and  paying  certain  bonds 
and  stocks  is  not  broad  enough  to  cover  the 
issuance  of  refunding  bonds  and  stocks.  But 
the  title  la  broader  than  the  argument  as- 
sumes. It  expresses  the  subject  of  maldiug 
provision  for  the  exercise  of-  the  state's  op- 
tion to  call  in  and  pay  certain  bonds  and 
stocks,  and  whatever  the  Legislature  deemed 
necessary  or  proper  to  make  provision  to 
accomplish  that  purpose  Is  germane  to  tbe 
subject  expressed  In  Uie  title.  The  issuance 
of  bonds  and  stocks  is  the  usual  method  of 
accomplishing  such  a  purpose,  and  In  this 
respect  the  act  does  not  violate  the  Constitu- 
tion. State  V.  O'Day,  74  fl.  0.  448,  54  S.  E. 
607,  and  cases  cited. 

If]  It  is  next  alleged  that  the  act  violates 
section  2  of  article  2  of  the  Constitution, 
which  provides  that  no  person  shall  hold  two 
offices  of  honor  or  profit  at  the  same  time. 
The  specific  point  Is  that  the  Sinking  Fund 
Commission  is  illegally  constituted,  in  that 
it  Is  composed  of  public  officers.  The  answer 
to  this  objection  Is  that  membership  In  the 
commission  Is  not  an  office.  It  merely  in- 
volves the  discharge  of  duties  imposed  by  law 
upon  the  various  officers  who  compose  the 
commission — duties  which  are,  therefore, 
merely  Incident  to  their  respective  offices. 
State  V.  Potterfield,  47  S.  C.  75,  26  S.  E.  30; 
State  V.  Green,  52  S.  C.  620,  30  S.  E.  683. 

[6,  7]  Without  stating  in  detaU  the  legisla- 
tion under  which  the  obligations  of  the  state 
have  been  funded,  consolidated,  and  refunded 
from  time  to  time,  It  will  be  sufficient,  for 
the  purpose  of  making  clear  the  objections 
which  we  shall 'next  consider,  to  say  that 
since  the  war  between  the  states  there  have 
been  three  principal  Issues  of  bonds  and 
sto<^s.  The  first  are  called  Oreen  Cdnsols. 
These  were  Issued  under  the  act  of  1873  (16 
St  at  Large,  p.  518),  and  subsequent  acts 
amending  and  extending  Its  provisions.  Aft- 
er the  greater  part  of  the  state  debt  had 
been  refunded  under  that  act  It  was  dis- 
covered that  many  of  the  Oreen  Consols  had 
been  issued  to  redeem  bonds  and  stock  which 
had  been  issued  without  authority  of  law, 
and  were  therefore  void.  After  investigation 
Into  the  validity  of  the  entire  debt  of  the 
state,  the  Legislature,  In  various  acts  from 
1878  to  1880,  authorized  tbe  issuance  of 
bonds  and  stocks  to  take  the  place  of  Green 
Consols  found  to  be  valid,  and  for  the  re- 
funding of  tbe  remaining  outstanding  valid 
debt  of  the  state.  These  bonds  were  to  be  of 
the  same  kind  as  Green  Connola  in  every 
respect  material  to  the  present  Inquiry,  ex- 
cept tbelr  color.  They  were  colored  brown, 
and  are  commonly  known  aa  Brown  Consols. 
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All  Oreen  Consola  and  Brown  Consols  ma- 
tured July  1,  1893.  In  1892  the  Legislature 
passed  an  act  entitled,  "An  act  to  provide 
for  the  redemption  of  that  part  of  the  state 
debt  known  as  the  Brown  Consol  Bonds  and 
Stocks  by  issue  of  other  bonds  and  stocks." 
21  Stat  p.  24.  Hie  bonds  and  stocks  issued 
under  this  act  are  called  Redemption  Brown 
Consols.  It  will  be  seen  from  the  title  of 
the  act,  above  quoted,  that  it  contemplated 
tbe  redemption  of  only  the  Brown  Consols. 
But,  at  the  date  of  Its  passage,  there  were 
stlU  outstanding  some  Green  Consols  and 
some  other  obligations  of  the  state  which  had 
not  been  refunded,  either  in  Oreen  Consols 
or  Brown  Consols,  which  were,  however, 
stlU  fundable  In  Brown  Consols;  hence  the 
act  authorized  an  Issue  of  new  bonds  and 
stocks  sufficient  In  amount  to  redeem  all  the 
bonds  and  stocks  of  the  state  which  had)  been 
or  might  be  issued  under  the  act  of  1873,  and 
all  subsequent  acts  authorizing  the  issue  of 
bonds  and  stocks.  Thereafter,  by  the  act 
of  December  22,  1893  (21  Stat  p.  420),  the 
L^slature  authorized  the  State  Treasurer 
to  refund  In  Redemption  Brown  Consols  the 
valid  principal,  with  Interest  to  July  1,  1893, 
of  all  bonds  and  stocks  then  fundable  in 
Brown  Consols.  Doubtless  this  act  was 
found  to  be  necessary  because  of  the  specific 
limitation,  botb  In  the  title  and  in  the  body 
of  the  act  of  1892,  of  tbe  use  of  the  issue 
of  bonds  and  stocks  therein  authorized,  and 
the  proceeds  of  the  sale  thereof  to  the  re- 
demption of  Brown  Consols.  There  are  still 
outstanding  certain  Green  Consols  which 
have  not  been  refunded. 

The  petitioner  contends  that  tbe  act  of 
1012  does  not  aAtborlze  the  refunding  of 
these  outstanding  Green  Consols  for  two  rea- 
sons: <1)  Because  the  body  of  the  act  not 
only  does  not  authorize  It,  but  forbids  the 
refunding  of  any,  except  Brown  Consols; 
(2)  because,  if  tbe  body  of  the  act  can  be 
properly  construed  as  authoslzlng  the  refund- 
ing of  Green  Consols,  it  violates  the  ConsU- 
tutiod,  and  is  void  to  that  extent,  because 
that  subject  is  not  expressed  In  its  title. 
This  contention  must  be  sustained  upon  both 
grounds.  While  the  act  Is  by  no  means  as 
clear  as  it  should  bave  been  upon  this  sub- 
ject, yet  we  think,  taking  all  of  its  provi- 
sions together,  and  considering  them  in  the 
light  of  tbe  other  act  upon  the  same  subject, 
the  intention  to  be  gathered  from  the  lan- 
guage nsed  prohibits  the  foudlng  of  any  ex- 
cept the  Brown  Consols,  issned  under  tbe  act 
of  1892.  -  The  only  provisions  of  the  act  tqion 
this  subject  are  found  in  aectloiui  8  and  7. 
Section  6,  after  authorizing  tbe  sale  of  the 
issue  by  the  commisalon,  provides  that  "the 
proceeds  thereof  shall  be  applied  to  tbe  pay- 
ment of  the  said  redemption  bonds  and 
stocks,  issued  under  the  act  of  1892,  and  tbe 
consolidated  btmda  and  certificates  of  stocks, 
commonly  called  Brown  Consols,  and  to  no 
other  purpose"  {Section  7,  after  providing 
for  the  sale  and  registry  of  tbe  bonds  and 


stocks,  says,  "And  tbe  proceeds  of  such 
sales  shall  be  kept  as  a  separate  fnnd,  to  be 
used  exclusively  for  the  final  redemption  of 
mcb.  Brown  Bonds  and  Stocks  Issued  under 
the  act  of  1892,  and  said  consolidated  bonds 
and  certificates  of  stock  hereinbefore  de- 
scribed as  shall  not  be  exchanged  for  the 
bonds  and  certificates  of  stock,  the  issue  of 
which  Is  provided  for  in  this  act:  Provided, 
however,  that  the  Sinking  Fund  Commission, 
if.  In  their  judgment  it  is  best  to  do  so, 
shall  have  authority  to  exchange,  in  whole 
or  in  part,  the  new  four  per  cent  bonds  for 
Brown  Consols  upon  such  t^ma  as  may  best 
subserve  the  public  welfare."  Counsel  for 
the  commissIoD  admits  that  section  6  limits 
the  use  of  the  proceeds  of  sale  to  the  pay- 
ment of  Redemption  Brown  Consols,  issued 
under  tbe  act  of  1892,  and  to  Brown  Consols, 
but  they  contend  that  the  provision  of  section 
7,  above  quoted,  la  Inconsistent  therewith* 
and,  being  last,  it  should  controL  But  when 
we  construe  the  provl^ons  of  both  sections 
together,  in  the  light  of  the  other  parts  of 
the  act,  as  we  must,  there  Is  no  inconsistency.. 
Section  G  refers  to  two  well-known  classes 
of  Brown  Consols,  to  wit  Redemption  Brown 
Consols,  issued  under  the  act  of  1692,  and 
Brown  Consols,  Issued  under  previous  acts. 
Section  7  refers  to  the  same  two  classes, 
first  "such  Brown  Bonds  and  Stocks  Issued 
under  the  act  of  1892,"  and  second,  "said 
consolidated  bonds  and  certiflcatra  of  stock 
hereinbefore  described,"  whltib  can  certainly 
as  clearly  be  referred  to  the  Brown  Consols 
mentioned  in  section  6  as  to  any  other,  and 
when  so  referred,  there  is  no  inconsistency 
in  the  terms  of  the  statute.  IVhen  there  are 
two  possible  constructions  of  the  provisitHu  of 
an  act,  one  of  whltA  makes  ttiem  conslstait 
with  each  other,  and  the  other  makes  them 
Inconsistent,  the  former  must  be  adopted. 

[I]  While  the  body  of  tbe  act  does  author- 
ize tbe  redemption  of  both  Redemption 
Brown  Consols  and  Brown  Gonsols,  the  tttle 
spedfleally  limKs  the  act  to  the  redemption 
of  bonds  and  stocks  luued  undor  tbe  act 
of  1892,  namely,  Bedffinptton  Brown  Consols. 
While  the  courts  construe  the  provision  of 
tbe  GonstttuUon  in  question  (tbat  an  act 
shall  relate  to  but  one  subject,  which  lOiaU 
be  expressed  in  Its  title)  very  liberally  to 
the  end  tbat  legislation  shall  not  thweby  be 
needlessly  hampered  and  embarrassed,  stUl, 
when  the  title  of  an  act  definitely  and  q>ecifl- 
cally  limits  its  object,  as  that  of  the  act  oC 
1892  does,  to  the  redemption  of  a  partlcalar 
and  wedfled  issue  of  bonds,  the  court  most 
limit  the  opmtlbn  of  the  act  to  the  subject 
so  expressed  in  the  title.  Otherwise  the  pro- 
vision of  the  Oonstltntion  In  question  would 
be  set  at  nau^t  The  Legislature  may  bare 
had  good  reasons  for  limiting  tbe  commission 
to  the  redemption  of  the  consols  issned  under 
the  act  <d  1882.  But  It  is  not  fnr  us  to  in- 
quire whether  it  had  any  reaaona^  or  whether 
they  were  good  or  bad,  or  wbethor  tbe  fiill- 
uie  to  provide  tat  the  redempthm  of  all  tbe 
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outstanding  obligations  of  the  state  ia  orHy 
a  casus  omlssoB.  In  either  event  we  bave  no 
power  to  dlspenBe  with  the  mandate  of  the 
CoDstlttttlon.  Tb»  commission  Is  therefore 
limited  to  the  Kdemptlon  of  Redemption 
Brown  Consols  issued  under  the  act  of  1892. 

It  Is  argued,  however, 'that  Green  Consols 
are,  by  the  act  of  1893,  fundable  in  Redemp- 
tion Brown  ConaolH,  and,  this  being  so,  tbe 
holders  thereof  could  have  them  so  refunded, 
and  then  the  commission  could  refund  the 
lattK,  and  that,  as  the  law  does  not  require 
the  doing  of  useless  things,  such  drcuftons 
proceedings  should  be  unnecessary.  Cn  tbe 
other  hand,  the  court  cannot  sanction  the 
doing  of  that  by  the  commission  which  is 
positively  forbidden  by  the  Legislature. 
Moreover,  the  commission  cannot  issue  bonds 
or  stocks  under  tbe  act  of  1892.  Under  that 
act  bonds  and  stocks  were  Issued  by  the 
treasurer.  Whether  the  treasurer  can  still 
Issne  Redemption  Brown  Consols,  under  the 
act  of  1892,  to  refund  Green  Consols  Is  a 
question  which  we  are  not  called  upon  to 
answer. 

[Ij  The  next  question  is  whether  the  com- 
mission has  authority  to  refund  Redemption 
Brown  Consols,  Issued  under  the  act  of  1883, 
as  conada  issued  under  the  act  of  1882.  As 
we  have  seen  above,  the  act  of  1883  was 
clearly  intended  as  an  amendment  supple- 
menting the  act  of  1892,  whereby  Its  scope 
was  eulai^d  so  as  to  i>ermlt  the  refunding, 
not  only  of  Brown  Consols,  but  also  of  all 
outstanding  obligations  fundable  In  Brown 
Consols.  The  act  speclOcally  requires  that 
the  consols  issued  thereunder  shall  be  of  the 
kind  Issued  under  the  act  of  1892,  known  as 
Redemption  Brown  Consols,  and  the  consols 
Issued  under  the  act  of  1893  recite  on  their 
face  that  they  were  Issued  under  that  act 
As  we  Bhali  presently  see,  the  state  is  es- 
topped to  deny  that  tbey  were  so  Issued. 

[II]  We  ivoceed  next  to  dispose  of  the  ob- 
jection to  refnuding  certain  bonds  and  stocks 
which  are  made  In  the  following  sabdlvislons 
of  paragraph  20  of  the  petition : 

"20.  Certain  bonds  and  stociu  about  to  be 
refunded  under  the  act  of  1912  are  not  bind* 
lug  obligations  of  tbe  state,  and  therefore 
such  refunding  will  be  an  attempt  to  Increase 
tbe  Ind^ednesB  of  the  state  for  extraordi- 
nary purposes  without  an  election,  contrary 
to  the  provisions  of  section  11  of  article  10 
of  tbe  state  Constitntlon,  for  the  following 
reasons  [a,  and  J  are  hereinafter  consid- 
ered]: 

"(^  Brown  Consols  predicated  upon  the 
bills  of  the  Bank  of  the  State 
stoloi  and  outstanding  at  the  time  of  issu- 
ance snch  Brown  Consols,  as  stated  in 
paragraph  18,  ue  not  binding  obligations  of 
the  state,  HOT  Is  any  bond  or  stock  whose 
origin  is  to  be  traced  to  said  Brown  Consols 
in  so  far  u  It  rests  thereon,  because  the  Is- 
suance of  said  Brown  Ctmsols  was  an  atr 
tempt  to  Increase  the  debt  of  the  state  for 
exttaordlnaty  purposes^  without  an  Section, 


contrary  to  artlde  16  of  tbe  state  Consti- 
tution of  1868. 

"(d)  The  act  mtltled  'An  act  to  extend  the 
time  within  which  bills  of  the  bank  of  the 
state  ma7  be  funded,  and  to  provide  the  man- 
ner of  funding  tbe  same,'  approved  December 
24,  1880,  above  mentioned  In  paragraph  17, 
authorized  nntU  Jnly  1,  1881.  the  presenta- 
tion of  bills  of  the  Bank  of  the  State  for  ex- 
amination and  exchange  for  Brown  Consols. 
Section  5  of  said  act  provided  as  follows: 
*That  from  and  after  the  first  day  of  July, 
1881,  all  action  and  right  of  action,  clnlm 
and  demand,  whatsoever,  npon  tbe  obliga- 
tions of  tbe  corporation  known  as  tbe  presi- 
dent and  directors  of  tbe  Bank  of  tbe  State 
of  South  Carolina,  and  incident  to  or  grow- 
ing out  of  said  obligations,  shall  cease  and 
determine,  and  from  thenceforth  shall  be  for- 
ever barred.*  This  act  has  never  been 
amended  or  repealed.  After  July  1, 1881.  the 
end  of  the  period  limited  by  said  act,  986,- 
139.84  of  bills  were  presented,  and  ¥18,009.58 
of  Brown  Consols  were  Issued  In  exchange. 
The  Issuance  of  said  (18,068.69  of  Brown 
Consols,  opon  bills  of  tbe  Bank  of  the  State 
presented  after  tbe  time  limited  tax  such 
presenteUon  by  tbe  act  of  December  24, 1880, 
was  unauthorized,  and  such  Brown  Consols 
are  not  binding  obligations  of  tbe  state,  nor 
are  any  bonds  or  stocks  resting  u[>on  such 
Brown  Consols  binding  obligations  in  so  far 
as  they  so  rest" 

"(f)  In  the  months  of  July  and  September, 
1893,  but  after  July  1,  1893,  $1,029.29  of 
Brown  Consols  were  Issued  In  exchange  for 
other  bonds  and  stocks  as  shown  by  the  sec- 
ond schedule  appended  to  paragraph  18 
hereof,  and  immediately  thereafter  were  re- 
deemed by  exchange  for  4%  per  cent  Re- 
demption Brown  Consols  of  like  amount  As 
the  acts  providing  for  the  Issuance  of  Brown 
Consols  directed  that  they  should  mature 
July  1,  1893,  and  therefore  did  not  author- 
ize the  issuance  of  such  Brown  Consols  after 
that  date,  and  as  the  act  of  1892,  providing 
for  the  Issuance  of  4%  per  cent  Redemption 
Brown  Consols,  limited  to  Jnly  1.  1893,  tbe 
time  within  which  Brown  Consols  could  be 
exchanged,  therefore  said  $1,029.29  of  Re- 
demption Brown  Consols  were  issued  without 
authority  of  law,  and  are  not  binding  obliga- 
tions of  the  state.  Moreover,  the  act  of 
1893  did  not  authorize  the  refunding  by  ex- 
change of  Brown  Cousols  surrendered  by 
persons  other  than  the  purchasers  of  the 
new  consols,  and  said  fl,029.29  of  Brown 
Consols  were  surrendered  by  persons  other 
than  snch  purchasers. 

"(g)  Brown  Consols,  in  the  aggregate, 
amount  to  about  (706,203.87,  issued  prior  to 
July  1, 1803,  were  surrendered,  and  exchang- 
ed for  4%  per  cent  Redemption  Brown  Con- 
sols after  that  date,  contrary  to  the  above- 
mentioned  provisions  of  the  act  of  1892,  lim- 
iting tbe  time  for  such  surrender  and  ex- 
change, and  therefore  the  4^  per  cent  Oon 
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sols  Issaed  In  exchange  for  sach  Brown  Con* 
sols  were  Issued  without  authority  of  law. 

"(h)  A  number  of  4  per  cent  Redonptlon 
Brown  Consols  issued  under  the  act  of  1889 
as  amended  in  1890  were  surrendered  after 
July  1,  1893,  and  new  4^  per  cent  Redemp- 
tion Brown  Consols  were  Issued  in  occhange. 
Section  IS  of  the  act  of  1892  authorized  the 
surrender  of  4  per  cent  bonds  and  the  Issu- 
ance of  such  4%  per  cent  bonds  in  exchange 
therefor  'as  provided  in  this  act,'  and  the  lim- 
itation of  time  for  surrender  and  exchange  of 
Brown  Consols  contained  in  this  act  must 
therefore  be  applicable  also  to  the  surrender 
and  exchange  of  the  4  per  cent  Redemption 
Brown  Consols.  The  new  4H  per  cent  Con- 
sols lasoed  in  exchange  for  4  per  cent  Con- 
sols surrendered  after  July  1,  1893,  were 
therefore  issued  without  authority  of  law. 

"(i)  At  some  time  between  the  years  1893 
and  1902,  at  least  $14,S00  of  4^  per  cent. 
Redemption  Brown  Consol  Bonds,  surren- 
dered and  exchanged  for  stock  pursuant  to 
said  act  of  1892,  were  not  canceled  as  re- 
quired by  said  act,  but  were  stolen  by  a 
clerk  In  the  olflce  of  the  State  Treasur- 
er, 17,000  of  said  stolen  bonds  have  since 
been  surrendered  and  exchanged  for  stock  as 
pTOTlded  in  the  act  of  1882.  Although  the 
Supreme  Court  has  held.  In  the  case  of  Ehr- 
Itch  T.  Jennings,  Treasurer,  78  S.  C.  269  [58 
S.  E.  922, 125  Am.  St  Rep.  795, 18  Ann.  Cas. 
1166],  that  the  state  was  estopped  to  deny 
the  validity  of  one  of  said  bonds,  which  was 
In  tile  hands  of  a  bona  flde  purchaser.  It  has 
not  been  established  that  tiie  others  have 
reached  the  hands  of  bona  flde  purdiasers; 
and,  until  that  fact  be  establlahed,  the  Is- 
suance of  new  bonds  and  stocks,  predicated 
upon  anch  otiier  stolen  bonds  or  stock  Issued 
in  exchange  therefor  will  be  unauthorised 
by  law,  and  contrary  to  the  provi^ns  €f  sec- 
tion 11  of  article  10  of  the  state  Conatltn- 
tJon." 

The  following  principles  were  established 
In  the  Bond  Debt  Gases,  12  S.  O.  200,  and 
the  casee  of  Robertson  t.  Tillman,  39  S.  a 
298,  17  S.  B.  678)  and  Ehrlidl  t.  Jennings,  78 
S.  0.  260,  58  8.  E.  922,  12S  Am.  St  BiSk  TBS, 
IS  Ann.  Gas.  1166: 

[11]  (1)  The  refunding  of  a  valid  exIaHng 
debt  does  not  increase  the  debt  of  the  state, 
and  therefore  needs  not  the  sanction  of  the 
qualified  Sectors,  which  la  nqnired  by  aee- 
tlon  11  of  article  10  of  the  Constitution  be- 
fore the  public  debt  can  be  increased. 

[11]  (2)  The  UablUty  of  the  state  upon  ne- 
gotiable paper,  issued  by  competent  author- 
ity, is  the  same  as  that  which  attaidieB  to 
primte  indlTidnals  under  like  ctrcnmstances. 

[1 1]  (8)  Holders  of  each  paper,  in  the  ab- 
sence  of  allegatlfm  to  the  contrary,  are  pre- 
sumed to  be  innocent  pnrcbasera  thweof  tor 
Talne,  before  maturity,  and  without  notice  of 
any  objection  to  which  it  may  be  liable. 

[14]  (4)  When  authority  to  Isaue  such  pa^ 
per  exists,  neither  Irregularities  nor  frauds 
on  the  part  of  the  office  or  agents  of  the 


state  who  are  intrusted  with  the  exercise  of 
such  antbority  will  affect  it  in  the  hands  of 
such  holders. 

[If]  (5)  The  state  la  eatopped  to  deny  recit- 
als on  the  face  of  audi  paper  In  tb»  bands  <tf 
such  holders. 

Under  the  prlnt!lples  abore  stated,  the 
objection  made  in  each  of  the  foregoing  sub- 
divisions must  be  overruled,  because  it  la 
not  alleged  in  the  petition  that  any  of  tbe 
holders  of  the  consols  which  the  commlaslcni 
propose  to  redeem  are  not  Innocent  purchas- 
ers thereof  for  value,  before  maturity,  and 
without  notice  of  the  defects  alleged ;  nor  is 
It  alleged  that  any  of  said  consols  are  not 
rested  upon  valid  debts  of  the  states  or  ttiat 
th^  ware  fraudulent  or  TtM  In  their  Ino^ 
tlon.  Other  reasons  might  be  assigned,  bat 
we  deem  the  foregoing  sufficient 

[11,17]  The  disposition  of  the  remaining 
subdivislonB  of  paragraph  20  depends  some- 
what upon  other  prii^ples  bwldes  those 
above  stated. 

"(a)  Green  Consol  Bonds  and  Stocks  In  Oie 
aggregate  amount  of  f64,600,  described  by 
their  numbers  end  denominaUons  In  the 
report  of  tiie  bond  comndssion,  wwe  r^rt- 
ed  by  the  Iwnd  commission  to  have  beok  ex- 
ecuted and  Issued  aftw  tide  terms  <tf  office  of 
the  officials  who  executed  and  Issued  than 
had  expired,  as  stated  In  paragraphs  12  and 
18,  and  said  conaola  were  thwefare  not  Und- 
ii^  obligations  of  the  state.  These  Oreoi 
Consols  are  referred  to  in  the  following  ex- 
tract tnm  section  15  of  the  lolnt  resolution 
providing  a  mode  of  ascertalidng  the  deM  of 
the  state  and  <^  liquidating  and  settling  the 
same,'  approved  March  2%  1878:  That  the 
bonds  and  certificates  of  stock  and  exchange 
and  transfer  certUcates  of  atoA  moitioned 
In  said  r^Kvt  as  Issued  by  F.  U  Oardoso  as 
State  TreasuTtt',  the  same  bdng  dgned  by 
D.  H.  Chamberlain  as  Governor  and  coun- 
tersigned by  Thomas  O.  Dunn  as  Comptroller 
General,  after  the  terms  of  these  officials  bad 
emired,  amounting  in  Ihe  whole  to  $54,000, 
be  and  the  same  are  herein  declared  to  be 
in  all  respects  as  if  the  same  had  been  Issued 
before  tiie  eqiilratlon  of  said  the  toms  of 
office  of  said  officials,  and  the  validity  there- 
of Shan  be  determined  as  hereinbefore  pro- 
vided. •  •  •■  Tbls  inrovtslon  did  not  <v 
orate  to  validate  these  Oieoi  Oonsols  be- 
cause such  validation  Is  not  expressed  In  the 
title  of  said  lolnt  resolution,  and  because 
sudi  validation  would  have  increased  the  in- 
debtedness of  the  state  forextraordlnaiy  pur- 
poses witiumt  an  election,  contrary  to  article- 
16  of  the  state  Constitudon  of  1868.  None 
of  said  Green  Oonsols,  nor  any  bond  or 
certificate  of  stock  whose  origin  is  to  be 
traced  to  said  Oreoi  Otmaols,  Is  a  Idndln^ 
obligation  of  the  state  in  so  far  as  it  rests 
th^eon. 

Under  the  decisions  of  thlsooiirt,eni8tmlng 
end  aivlTlng  tiie  iitovlsion  of  the  Goostltn- 
tton  In  question,  the  title  of  the  Joint  resolu- 
tion referred  to  in  this  subdivision  is  dearly 
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compreboulTe  cnoush  In  the  ex^remion  of 
Its  subject  to  embrace  the  Talldatioii  of  the 
issuance  of  these  consols  by  the  officers  nam- 
ed, after  the  expiration  of  their  terms  of 
office.  The  subject  of  the  resolutioii  was 
providing  a  mode  of  ascertaining  the  debt  of 
the  state.  As  to  these  consols,  the  mode  pro- 
vided as  to  the  irregularity  of  their  Issuance 
was  the  declaration,  by  the  L^slatnre  it- 
self; that  they  were,  so  far  as  that  matter 
was  concerned,  a  part  of  the  valid  debt  of 
the  states  a  matter  clearly  germane  to  the 
sabject  expressed  in  the  title.  They  were 
validated  only  with  respect  to  that  irregu- 
larity. In  all  other  respects  their  validity 
was,  by  the  terms  of  the  resolution,  subject 
to  the  investigation  and  decision  of  the  court 
of  claims,  Just  as  if  they  had  been  issued 
by  said  officials  while  in  office.  There  was 
no  requirement  of  the  Constitution  that  they 
should  be  Issued  by  any  particular  officer  or 
person.  Therefore  it  was  competent  for  the 
Leglslatare  to  provide  that  they  should  be 
issued  by  private  individuals,  as  the  agents 
of  the  state ;  and,  of  coarse,  It  bad  the  pow- 
er to  ratify  what  It  could  have  authorized  in 
the  first  Instance.  Morton,  Bllaa  tt  Go.  T. 
Comptroller  General,  4  S.  O.  430. 

ril]  It  is  not  allied  that  these  consols 
were  not  rested  upon  ralld  debts  of  the  state. 
If  they  were,  as  we  have  seen,  the  refund- 
ing of  them  did  not  increase  the  debt  of  the 
state. 

"(b)  The  act  entitled  'An  act  to  extend  the 
time  for  funding  the  unquestionable  debt 
of  Uie  state,'  ai^roved  December  20,  1878 
(16  St.  at  Large,  p.  704),  above  mentioned  in 
paragraph  14,  authorized  the  refunding,  un- 
til October  81,  1879,  of  obligations  Issued 
prior  to  January  1, 1866,  and  no  others,  ^e 
act  entitled  'An  act  to  continue  In  force  an 
act  to  extend  the  time  for  funding  the  un- 
questioDable  debt  of  the  state,*  approved  De- 
cember 24,  1879  (17  St  at  Large,  p.  110), 
above  mentioned  In  paragraph  IS,  authorized 
the  refnnding.  until  October  81,  1880,  of  obli- 
gations issued  prior  to  January  1,  1866,  and 
also  obligations  Issued  after  that  date  which 
should  he  found  valid  by  Special  Oommls- 
slontf  Ooit  The  subject  of  refunding  obll- 
gatlons  issued  after  January  1,  1866,  is  not 
expressed  in  the  title  of  the  latter  act,  as 
required  by  section  20  of  article  2  of  the  state 
Constitution  of  1868,  and  therefore  no  Brown 
Consols  issued  for  such  refunding  pursuant 
to  said  act,  nor  any  bond  or  certificate,  whose 
origin  is  to  be  traced  to  said  Brown  Consols, 
is  a  binding  obligation  of  the  state  in  so  fas 
as  It  rests  thereon." 

Neither  the  title  of  the  act  of  1878,  nor  that 
of  1879,  mentions  any  particular  debt  of  the 
state,  the  time  for  the  refunding  of  which 
was  extended.  In  both  the  nnqneetionable 
debt  of  the  state  was  the  subject  of  the  ex- 
toaion,  without  regard  to  whether  it  was 
Issued  before  or  after  1866.  The  subject  ex-- 
pressed  In  the  title  of  the  act  of  1878  Is  dear- 
ly broad  enough  to  embrace  fiie  declaration 


by  the  Legislature,  In  the  body  of  the  act,  o^ 
what  the  unquestionable  debt  of  the  state 
consisted,  which  at  the  date  of  that  act  was 
confined  to  oWtimtlons  issued  prior  to  Jan- 
nary  1, 1866.  It  at  that  time  there  had  exist- 
ed a  class  of  obligations  issued  after  January 
1,  1866,  which  were  considered  unquestion- 
able, it  Is  clear  that  provision  might  have 
been  made  for  refunding  them  also.  If  so, 
it  is  equally  clear  that  it  could  have  been 
made  thereafter  by  amendment  of  the  act; 
and  the  act  of  1879  Is^  In  effect,  only  an 
amendm»it  of  the  act  of  1878  (which  was  in- 
tended to  be  only  of  temporary  force),  con- 
tinuing It  In  force  and  extending  Its  provi- 
sions to  another  class  of  debts,  to  wit,  those 
Issued  subsequent  to  January  1,  1866,  which 
had  been  Investigated  and  found  to  be  valid 
by  the  special  commissioner.  It  follows  Umt 
this  objection  cannot  be  sustained. 

"(e)  The  act  of  1892.  after  authorizing  the 
sale  of  the  4%  per  cent  Kedemptlon  Brown 
Consols  'at  not  lesa  than  par  or  face  value,' 
and  directing  the  application  of  the  proceeds 
thereof  to  the  payment  of  the  Brown  Con- 
sols, and  to  no  other  purpose,  authorized 
and  required  the  State  Treasurer  to  rec^ve 
from  the  *purchaBera*  of  the  new  consols, 
who  should  surrender  Brown  Consols  be- 
fore July  1,  1898,  all  such  consols  tendered 
by  them,  and  to  Issue  new  4%  per  cent  con- 
sols of  equal  face  value  in  lieu  of  and  In  ex- 
change for  Brown  Consols  so  surrendered. 
It  was  farther  provided  that  the  'holders*  of 
the  4  per  cent  Redemption  Brown  Consols 
should  have  the  ri^t  to  surrender  than  and 
receive  In  e»!hange  therefbr  4^  per  cent 
Redemption  Brown  CJonsols  of  equal  face 
value  'as  provided  in  this  act*  The  supple- 
mentary act  of  December  22,  1893,  provided 
for  sarrender  by  the  holders  of  all  bonds 
and  Bto<^  refundable  In  Brown  Consols  and 
the  Issnance  of  4%  per  cent  Redemption 
Brown  Consols  directly  in  exchange  therefor 
upon  the  same  terms  upon  which  they  were 
refundable  In  Brown  Consols.  96,401,955.86 
of  the  4H  per  c&xL  Redemption  Brown  Con- 
sols now  outstanding  were  issued  in  the  fis- 
cal year  ending  October  81, 1893,  and  the  re- 
maining (220,556.11  were  issued  subsequent- 
ly. Of  the  former  $5,260,000  were  Issued  to 
a  purchasing  syndicate  pursuant  to  a  con- 
tract made  In  March,  1893,  1150,926.57  were 
issued  to  holders  of  4  per  cent  consols  In  ex- 
change for  a  like  amount  of  such  consols, 
and  (1,029.29  were  issued  to  holders  of 
Brown  Consols  issued  after  July  1,  1898,  in 
exchange  for  a  like  amount  of  such  consols, 
making  a  total  of  $5,401,955.86.  The  syndi- 
cate purchased  the  new  consols  at  'par  flat* — 
that  is,  at  the  face  value — without  Includ- 
ing accrued  interest  and  made  payment  of 
$2,929,696.74  In  cash  and  10,320,403.26  in 
Brown  Consols  of  equal  face  value,  making 
a  total  of  $5^250,000-  The  bonds  Issued  to  the 
purchasing  syndicate  and  paid  for  in  cash 
were  Issued  at  various  times,  beginning  May 
16, 1883.  and  ending  July  a;  1893.  The  trands 
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Issued  to  the  purchasing  syndicate  and  paid 
for  In  Brown  Consols  were  issued  at  Tarlons 
times,  beginning  May  16,  1893,  and  ending 
July  10,  1898.  The  $5,250,000  of  Redemption 
Brown  Consols  Issued  to  the  purchasing  syn- 
dicate exceeded,  by  $20,113.80,  the  amount 
(?5,229,88€.20)  of  Brown  OonBols  then  out 
standing  and  refundable  under  the  act  of 
1802,  as  shown  by  the  first  schedule  append- 
ed to  paragraph  18.  Tills  overissue  was  due 
to  the  fact  that  in  estimating  the  amount  of 
Brown  Consols  to  be  redeemed  on  July  1, 
1893,  the  date  of  their  maturity,  the  officers 
who  made  the  contract  with  the  purchasing 
syndicate  allowed  some  margin  for  such 
Brown  Consols  as  might  be  issued  between 
the  date  of  the  contract  and  July  1,  1803 
(there  being  still  outstanding  many  bonds 
and  stocks  exchangeable  for  Brown  Consols), 
and  the  amount  of  Brown  Consols  issued  dur- 
ing sudi  period  was  not  as  large  as  was  ex- 
pected. Of  the  $2,029,506.74  in  cash  received 
in  1893  from  the  purdiasltig  syndicate  for  Re- 
demption Brown  Consols,  sold  as  aforesaid, 
the  sum  of  $1,746.65  sUlI  remains  In  the 
treasury;  the  sum  of  $20,910.51  was  ap- 
plied in  1894  to  the  payment  of  Green  Con- 
sola  (without  autliority  of  law),  and  the  re- 
mainder of  the  cash  received  from  the  pur- 
chasing syndicate  was  applied  to  the  pay- 
ment of  Brown  Consols.  The  Issuance  of 
said  $20,113.80  of  Redemption  Brown  Con- 
sols in  excess  of  the  amount  of  Brown  Con- 
sols refundable  under  the  act  of  1892  was 
not  authorized  by  tbe  act  of  1692,  and  was  an 
attempt  to  Increase  the  debt  of  the  state 
without  an  election,  in  violation  of  section 
11  of  article  10  of  the  state  Constitution  of 
1895.  Said  $00,113.80  of  invalid  consols  were 
among  $22,525.55  of  consols  Issued  on  July 
5,  6,  and  8,  1893  (after  issuance  of  all  other 
consols  sold  to  the  syndicate  and  paid  for 
cash);  and,  as  they  cannot  l>e  distinguish- 
ed by  date  of  issue  from  the  remaining  por- 
tion of  said  $22,525.56  of  consols,  all  of  sale! 
$22,525.56  of  consols  must  be  deemed  InTalid." 

State  Treasurer**  Betport  for  1883,  pp.  7, 
8,  114. 

Tbe  following  finding  of  tbe  referee,  as  to 
the  allegations  contained  in  this  subdivision, 
to  which  no  exception  has  been  taken,  show 
that  this  ground  of  objection  cannot  be  sus- 
tained. 

"1  therefore  conclnde  as  matter  of  fact: 
(1)  That  there  was  no  overissue  of  Redemp- 
tion Brown  Consols  under  the  act  of  1892, 
and  that  the  entire  proceeds  of  said  Issue 
of  bonds,  with  the  exception  of  the  sum  of 
$1,746.65,  now  in  the  state  treasury,  lias  been 
used  in  the  payment,  redemption,  and  retir- 
ing of  Brown  Consols  and  4  per  cent  Brown 
Redemption  Consols.  (2)  That  no  part  of  the 
said  sum  of  $20,113.80,  being  the  difference 
between  the  proceeds  of  sale  o'f  tbe  Redemp- 
tion Brown  Consols  and  tbe  amount  of  out- 
standing Brown  Consols  refundable  under 
the  act  of  1892  as  shown  by  the  treasurer's 
report  and  alleged  in  said  subdivision  (e>  of 


said  paragraph  20  of  petitl<m,  was  used  in 
the  paymmt  or  redemption  of  Oreen  Con- 
sols, but  that  tlie  whole  of  said  sum,  with 
the  exception  of  the  amount  now  remaining 
in  the  treasury,  was  used  for  tbe  payment, 
redemption,  and  rettring  of  Brown  Consul 
Bonds  and  Bto<^s.** 

[It]  "0)  In  tbe  present  year.  $1,160  of  Be- 
demptitm  Brown  Ctmsola,  were  Issued  In 
change  for  coupon  bonds  and  oouptms  of  the 
issue  known  as  Funding  Bills  of  the  Bank 
of  tlie  State  Bcmds,  punniant  to  an  act  pass- 
ed in  January,  1912  (27  Btat  922).  As 
said  bonds  matured  in  1888*  tW  and  tbe 
coupons  thereof  ceased  in  1908  to  be  debts 
of  the  state,  by  reason  of  the  act  approved 
February  25,  1896  [22  St  at  Large,  p.  183], 
entitled  'An  act  to  limit  the  time  In  which 
coupon  bonds  payable  to  bearer  and  th^ 
coupons  of  the  state  may  be  consolidated, 
converted,  funded  or  paid,  and  to  r^)eal  oon- 
filctlttg  lavrs,*  whi<di  act  probiUtB  the  re- 
fundii^  of  coupon  bonds  and  coupons  thereof 
after  the  expiration  of  20  years  from  tlie 
date  of  maturity  of  such  bonda  The  at- 
tempt to  revive  said  debts  by  said  act  of 
1912,  and  the  refunding  t2iereot  by  exchange 
for  Redemption  Brown  Conaols,  constituted 
an  attempt  to  increase  the  indebtedness  of 
the  state  without  an  election.  In  violation 
of  section  11  of  article  10  of  the  state  Con- 
stitution, and  therefore  said  $1,160  of  Re- 
demption Brown  Consols  are  not  binding  ob- 
ligations of  tbe  state." 

The  effect  of  the  act  of  1893  was  not  to 
destroy  any  valid  bond  debt  of  the  sUte, 
after  the  expiration  of  20  years  from  tbe 
maturity  of  such  bond,  but  it  was  merely 
to  prevent  the  treasurer  from  refunding  any 
such  bond  after  the  lapse  of  that  time.  It  is 
a  well-settled  principle  of  law  that  tbe  fact 
that  a  debt  may  be  barred  by  a  statute  of 
limitations  does  not  affect  its  TOlidlty,  or 
tbe  moral  obligation  to  pay  It  It  is  none 
the  less  a  debt  The  only  effect  of  such  a 
statute  is  to  close  the  door  of  the  opportuni- 
ty afforded  by  the  law  to  collect  It  There- 
fore providing  for  the  payment  or  refundir;; 
of  such  a  debt  does  not  increase  the  debt  of 
the  state.  In  numerous  other  Instances  men- 
tioned in  the  petition  the  bar  of  a  statute 
was  removed  by  subsequent  legislation. 

[20]  The  petitioner's  next  contention  is 
that,  though  the  consols  issued  under  the 
act  of  1892  are  all  dated  January  1,  1893, 
they  were  not  actually  Issued  tmtU  later 
dates,  and  as  the  act  reserves  to  the  state 
the  right  to  redeem  at  any  time  after  20 
years  from  "the  date  of  issue,"  the  commis- 
sion have  no  right  to  call  and  redeem  them 
until  after  20  years  from  the  dates  when  they 
were  actually  issued.  The  phrase  "date  of 
issue"  means  the  date  which  the  bonds  and 
stocks  bear,  and  not  the  date  when  they 
were  actually  Issued,  in  the  sense  of  being 
signed  and  delivered  and  put  Into  circulation. 

[21]  Tile  act  of  1892  proTldea  that  tne 
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SlnUng  Pimd  Oommiasloii  aball  Invest  all 
snnu  which  may  come  Into  their  hands  from 
time  to  time  in  tiie  c<msoIs  issued  under  that 
act,  and  hold  same  as  assets  of  the  slnUns 
fimd,  collecting  the  Interest  thereon,  and  re- 
investing the  same  in  said  consols,  so  that 
the  sinking  fund  sboold  be  cumulative.  Peti- 
tloner  therefore  contends  that  the  commission 
bBTe  no  right  to  cancel  the  Bedemption 
Brown  Consols  which  they  have  called  for 
payment,  but  should  hold  the  same  as  assets 
of  the  sinking  fund  under  the  aforesaid  pro- 
Vision  of  the  act  TiOit  provision  of  the 
act  was  Intended  to  make  the  sinking  fund 
enmolatlTe  only  until  the  time  should  arrive 
for  the  final  redemption  of  the  bonds  and 
stocks  for  the  payment  of  whldi  it  was  set 
apart,  when,  of  course,  It  was  Intended  that 
it  shoidd  be  used  for  that  purpose.  That 
time  has  arrived,  and,  by  the  express  terms 
of  the  act,  the  state  now  has  the  right  to 
call  in  and  pay  or  redeem  the  whole  or  any 
part  of  the  bonds  and  stocks  issued  under 
tliat  act  Therefore  the  commission  should 
cancel  the  bonds  and  stocks  so  redeemed. 

It  Is  therefore  ordered  that  the  commlssioD 
be  at  liberty  to  carry  out  the  provision  of 
tlie  act  of  1912  in  accord  with  the  views  and 
principles  herdn  annonuMd. 

WATTS,  J.  While  I  do  not  think  there 
was  a  quorum  present  at  the  meeting  on 
December  18,  1913,  as  Hon.  W.  L.  Mauldin, 
Chairman  of  Finance  Committee  of  the  Sen- 
ate, was  dead,  and  Hon.  S.  J.  Browning's, 
Chairman  of  Ways  and  Means  Committee  of 
the  House  of  Representatives,  term  had  ex- 
Idred,  his  successor  elected  as  a  representa- 
tive, yet  for  the  reasons  given  by  Mr.  Justice 
HYDKICE  I  think  this  was  not  fatal,  and  I 
concur  In  the  result  of  his  opinion. 

GARY,  C  J.,  and  FBASBR,  J.,  concur 


TURNER  V.  DAVIS  et  al 

(Sapreme  Court  of  North  Carolina.   Sept  10, 
1913.) 

L  FLKADUra  (I  843*)— JUDGMKNT  ON  PUAD- 
1RG8. 

Where  an  order  had  been  made  by  the  clerk, 
to  which  no  exception  was  taken,  setting  aside 
B  default  judgment  for  plaintiff  in  partition,  and 
proceedings  thereafter  affecting  the  rights  of 
di-fpudants,  and  an  answer  was  on  file  raising 
an  issue  ot  fraud,  plaintiff  was  not  entitled  to 
a  judgment  upon  the  whole  record,  on  the  the- 
ory that  the  clerk  could  not  make  the  order 
more  than  a  year  after  the  date  of  the  judg- 
ment set  aside. 

[Ed.  Note.— For  other  cases,  see  Heading, 
Cent  Dig.  H  1048-1051;  Dec.  big.  |  343.*1 

2.  Judgment  (|  388*)— Opening  and  Vaoat- 
t\G — Fraud  in  Pbkventino  Defense. 
Under  Revisal  1905,  2494,  providing  that 
any  party,  after  confirmation  of  a  report  of 
commissioners  appcdnted  to  partition  land,  may 
impeach  the  proceedings  and  decrees  for  mis- 
take, fraud,  or  coUnslon  by  a  petititHi  in  the 
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cause,  the  clerk  of  the  snperior  court  was  au- 
thorized to  set  aside,  on  motion  of  defendant, 
a  Judgment  in  partition  proceedings,  and  allow 
defendant  to  file  his  answer,  where  defendant 
was  prevented  by  fraud  of  plaintiff  froip  de- 
fending the  suit 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  $}  736-744;  Dec  Dig.  {  886.*] 

3.  Deeds  (§  211*)— Feaud— Stjtficiehct  op 

evidescb. 

Evidence,  in  a  partition  proceeding,  ^14  to 
sustain  a  fining  by  the  jury  that  a  deed  from 
defendant  to  plaintiff  for  a  one-fifth  interest  In 
the  land  was  procured  by  fraud. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  H  637-647;   Dec  Dig.  S  211.*] 

Appeal  fn>m  Superior  Court,  Nash  County ; 
CUne,  Judge. 

Suit  tor  partition  by  Wiley  T.  Tum&t 
against  Martha  Ann  Davis  and  others.  From 
a  Judgment  in  fiivor  of  defendants,  plaintiff 
appeals.  Affirmed. 

This  Is  a  proceeding  for  partition  of  land, 
the  plaintiff  claiming  to  be  the  owner  of  an 
undivided  one-flCtb  interest,  under  a  deed  ex- 
ecuted by  Martha  Ann  Davis  and  her  chil- 
dren, all  of  whom  are  defendants.  The  sum- 
mons was  served  on  the  10th  day  of  Febru- 
ary, 1910,  and  within  10  days  thereafter  the 
plaintiff  filed  his  complaint.  The  defendants 
filed  no  answer  or  demurrer  to  the  complaint, 
nor  did  they  enter  an  appearance  In  the  pro- 
ceeding until  the  17th  day  of  July,  1911,  or 
about  17  months  after  the  Judgment  had 
been  entered  adjudging  the  plaintiff  to  be 
the  owner  of  one-fifth  undivided  Interest  in 
the  land,  and  appointing  commissioners  to 
make  partition  thereof.  On  the  17th  day  of 
July,  1911,  the  defendants  made  a  motion 
before  the  clerk  of  the  superior  court  to  set 
aside  the  decree  adjudging  the  plaintiff  to 
be  the  owner  of  an  undivided  one-fifth  inter- 
est In  the  land  and  appointing  commissioners 
to  assign  to  him  the  same,  alleging  that  the 
plaintiff  had  procured  the  deed  from  then! 
by  fraud,  and  that  they  were  prevented  by 
the  fraud  of  the  plaintiff  from  appearing 
and  defending  In  said  proceeding.  The  clerk 
allowed  the  motion  as  to  the  one-fifth  of  the 
land  allotted  to  the  plaintiff,  and  said  de- 
fendants filed  an  answer,  allying  that  the 
deed  to  the  plaintiff  was  procured  by  fraud, 
to  which  no  exception  was  taken.  The  pro- 
ceeding was  then  transferred  to  the  civil  Is- 
sue docket,  and  when  called  for  trial,  the 
plaintiff  moved  for  Judgment  on  the  whole 
record,  for  that  the  court  was  without  Juris- 
diction or  power,  by  a  motion  in  the  cause, 
to  set  aside  the  order  of  the  clerk  fixing  the 
rights  of  the  plaintiff  In  the  land  after  the 
expiration  of  more  than  one  year  from  date 
of  the  decree.  The  motion  was  overruled, 
and  the  plaintiff  excepted.  At  the  conclu- 
sion of  the  evidence,  the  plaintiff  requested 
hid  honor  to  charge  the  Jury  that  there  was 
no  evidence  of  fraud,  which  was  refused, 
and  the  plaintiff  excepted.  The  Jury  answer- 
ed the  issue  of  fraud  In  favor  of  the  defend- 


*For  otber  cum  se*  num  toplo  and  secUon  NUMBER  in  Dee.  Dig.  A  Am.  Dig.  lUy-No.  Berlw  ft  Rep'r  Indajua 

79  S.E.-17 


Digitized  by 


Google 


258 


n  SOUTHEASTERN  BJSFOBTfiB 


(N.O. 


ants,  and  from  tbe  judgment  rendered  this 
plaintiff  appealed. 

1.  T:  Thome,  of  Rocky  Hoant,  for  appel- 
lant M.  V.  BamMU  and  Jacob  Battle,  both 
of  Rock7  Mount,  for  ai^eUeee. 

ALLEN,  J.  [1, 2]  The  court  conld  not,  In 
any  event;  have  granted  the  motion  vt  the 
plaintiff  for  Judgment  upon  the  whole  rec- 
ord, because  an  order  had  been  made,  to 
which  no  exertion  was  taken,  setting  aside 
all  orders  In  the  proceeding  affecting  the 
rights  of  the  defendants,  and  an  answer  was 
on  file  raising  an  issue  of  fraud,  but  we  are 
also  of  opinion  that  the  order  of  the  clerk 
was  fully  authorized  by  Revlsal;  S  2494, 
which,  after  providing  for  confirmation  of 
the  report  of  commissioners  appointed  to  di- 
vide land  in  partition  proceedings,  says;  "Pro- 
vided, that  any  party,  after  confirmation, 
may  Impeach  the  proceedings  and  decrees  for 
mistake,  fraud  or  coUnslon  b7.  petition  in 
the  cause." 

[3]  The  exception  that  there  is  no  evidence 
of  fraud  In  procuring  the  execution  of  the 
deed  under  which  the  plaintiff  claims  Is  with- 
out merit  There  is  evidence  that  the  de- 
fendants had  employed  the  plaintiff  to  get 
them  a  deed  for  tbe  land;  that  he  came  to 
them  and  asked  them  to  sign  a  paper,  which 
he  said  It  was  necessary  for  them  to  sign 
before  they  could  get  a  deed  and  which  was 
the  deed  under  which  tbe  plaintiff  claims; 
that  he  was  asked  to  read  the  paper,  and 
he  said  It  was  not  necessary,  and  tliat  he 
would  not  wrong  tbe  defendants  out  of  any- 
thing; that  the  defendants  did  not  know 
they  were  signing  a  deed;  that  the  plaintiff 
paid  nothing  for  the  land;  and  that  he  de- 
nied to  the  defendants  claiming  any  interest 
In  the  land  after  the  execution  of  the  deed. 

There  was  evidence  to  the  contrary,  but 
we  cannot  pass  on  the  weight  of  the  evidence. 

No  error. 


WINSLOW  V.  WHITE. 

(Supreme  Court  of  North  Carolina.   Sept  10, 
1913.) 

1.  Veztdob  ard  Pubchabbb  Q  is*)— Valu- 
able CONSIDEBATION— MaBBXAGE. 

Marriage  is  a  valuable  consideration  for  a 
contract  for  tbe  sate  of  land. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
PnrchaBer,  Cent.'  Dig.  |  14;  Dec.  Dig.  |  tS*} 

2.  Vendor  and  PtmoHASES  (J  13»)— Cohtbaot 
—Requisites  and  Sctficibnot. 

A  contract  providiag  that,  if  W.  would 
marry  the  daughter  of  the  party  executing  it 
and  be  good  and  kind  to  her,  such  party  would 
give  W.  certain  land  deBcribed  was  an  agree- 
ment in  consideration  of  marriage  to  convey 
Buch  land. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  14;  Dec  Dig.  fi  IS.*) 

3.  Vendor  and  Pubchaseb  (|  22*) — Contbaot 

— DESCBIFTION  of  PaOPERTT. 

In  a  contract  to  convey  laad,  a  description, 
of  it  as  a  strip  of  land  lying  between  the  lane 


nmning  through  tbe  farm  and  the  lead  ditch 
ruDuing  tibrough  the  J.  P.  W.  farm,  known  as 
"the  middle  slipe,"  beginning  at  die  main  road 
and  running  parallel  lines  to  the  back  line,  suf- 
ficiently described  tbe  land. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  27;  Dec.  Dig.  |  22.*] 

4.  Frauds,  Statute  of  (I104*)— Requisites 

AMD  SUFFIOIENOT  OV  WRmnO— TOCB  OF 
EXBOUTXIfO. 

Where  long  sulweguent  to  a  parol  contract 
to  convey  land  a  written  agreement  to  the  same 
effect  was  execnted,  this  waa  a  sufficient  mem- 
orandum within  the  statute  of  frauds  requirii^ 
contracts  concerning  land  to  be  In  writing.  . 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Gent  Dig.  |  209 ;  Dec  Dig.  <  104.*] 

5.  SPBCXFtO  PERFORVAnCE  (||  28,  S9*)— COV- 
TRACTS  ENFORCEABUB— CEBTAINTT. 

Where  a  written  agreement  provided  that 
if  plaintiff  would  marry  defendaiit's  daughter 
ana  he  good  and  kind  to  her,  defendant  J>arty 
would  convey  a  tract  of  land  to  piaintiff,  the 
stipulation  that  plaintiff  should  be  good  and 
kind  to  defendant's  daughter  did  not  render  tbe 
agreement  too  indefinite  and  uncertain  to  be 
specifically  enforceable,  nor  was  it  a  condition 
precedent  covering  tbe  entire  period  of  tbe  mar- 
ried life  of  the  parties,  but  was  only  a  condi- 
tion subsequent 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  61-68,  181;  Dee.  Dig. 
M  28.  69.*] 

6.  Vendor  aitd  Puroha3ER  (|  51*)— Gontsact 
—Construction. 

In  determiidng  the  meaning  of  a  stipula- 
tion in  an  agreement  to  convey  land  in  consider- 
ation of  the  marriage  of  plaintiff  to  defendant's 
daughter,  that  plaintiff  should  be  good  and  kind 
to  her,  uie  language  of  the  stipnlatioa,  the  re- 
lationship and  evident  purpose  of  defendant  to 
provide  tor  the  support  and  Und  treatment  of 
his  danghter,  and  tne  attendant  circumstances 
were  all  proper  (or  consideration. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent.  Dig.  |  82 ;  Dec  Dig.  I  61.*] 

App^  from  Superior  Court,  Perqnlinans 

County;  Whedbee,  Judgew 

Action  by  W.  O.  WlnSlov  against  T.  V. 
White.  Judgment  tot  plaintiff  and  defend- 
ant appeals.  Afflnned. 

The  suit.  Instituted  In  1912,  was  to  enforce 
the  specific  performance  of  an  agreement  to 
convey  a  tract  of  land ;  the  Instrument  being 
In  terms  as  follows:  "State  of  North  Caro- 
lina, Perquimans  Count?.  February  lOtb, 
1904.  This  is  to  certify  that  if  Oscar  Win- 
slow  will  marry  my  daughter,  Lily,  and  be 
good  and  kind  to  her,  I  hereby  agree  to  give 
him  all  that  strip  of  land  lying  between  the 
lane  running  through  the  farm  and  the  lead 
ditch  running  through  the  3.  P.  Winslow 
farm,  known  as  the  middle  sllpe,  beginning 
at  tbe  main  road  and  running  psrallel  lines 
to  the  back  line,  estimated  at  valuation  of 
2,000  (two  thousand).  To  have  and  to  hold. 
Witness  my  hand.    T.  W.  White.  [SeaL]" 

Plaintiff,  a  witness  In  his  own  behalf, 
testified  as  follows:  "That  he  married  the 
daughter  of  the  defendant  In  1904 ;  that  the 
agreement  set  out  In  the  complaint  was  made 
before  the  marriage  In  1904,  but  that  the  pa- 
pa writing  was  actually  written  and  de- 
livered In  the  spring  of  1912;  that  the  parol 
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bargala  was  that  the  defendant  would  give 
the  plaintiff  $1,S00  if  he  wonld  marry  hla 
daughter,  and  later  it  was  changed,  plaintiff 
saying  he  wonld  give  defendant  the  middle* 
sUpe  of  land  and  bnlld  a  house  on  it  The 
marriage  took  place  abont  three  or  four 
weeks  after  the  bargain  was  made,  and  after 
the  marriage  a  house  was  bnllt  upon  the 
piece  of  land.  That  since  the  marriage  plain* 
tiff  and  his  wife  hare  lived  together  as  man 
and  wife,  and  that  be  has  always  been  kind 
to  her."  Upon  this,  the  evidence  chiefly 
relevant,  the  court  charged  the  Jury,  if  they 
believed  the  evidence,  they  would  answer  the 
first  IflBue,  "Yes."  and  the  second  Issue,  "Xes, 
by  marrying  the  daughter  of  defendant  and 
living  with  her  and  treating  her  good  and 
kind."  Defendant  excepted. 
Verdict  was  rendered  as  follows :  "(1)  Did 

the  defendant  the  day  of  April,  1912» 

execute  and  delivw  to  plaintiff  the  paper 
wTiUng,  dated  Fdmnry  10, .  1904,  marked 
'Exlilbit  A,'  in  accordance  with  a  pand  ccmr 
tract  made  in  1904,  as  alleged?  Ana.  Tee. 
(2)  Has  the  plaintiff  complied  with  the 
twma  of  said  omtract?  Ana.  Tee,  by  marry^ 
ing  the  daugbter  of  defoidant  and  liviDg  with 
bra  and  treatliv  ber  good  and  kind  Qp  to  the 
preaoit  date.  (3)  What  damagee  is  plaintiff 
entitled  to  recover  of  defendant  tor  nsA  of 
said  land?  Ana.  Nothing  for  that  plaintiff 
admits  that  he  1>  indebted  to  drfendant  In  a 
sum  equal  to  the  rent  of  aald  land  for  the 
year  1912."  Judgment  on  verdtet  that  defisnd- 
ant  conv^  the  land  anbject  to  condition  that 
pialntiff  will  support  the  wife  and  always-  be 
good  and  kind  to  her,  etc. 

Gliaa.  Whedbee,  of  Hertford,  and  Ward  & 
Thompson,  of  Elizabeth  City,  for  appellant 
E.  F.  Aydlett,  of  Elizabeth  01^,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as 
above).  [1]  It  is  well' rec(^;nized  that  mar- 
riage Is  to  be  regarded  and  dealt  with  as  a 
valuable  consideration.  Guzvln  v.  Cromartle, 
33  N.  C.  174,  63  Am.  Dec.  406 ;  Page  on  Con- 
tracts, f  299 ;  1  Bishop  on  the  Law  of  Mar- 
ried Women,  |  775.  In  this  last  citation  the 
author  quotes  from  Johnston  v.  DllUard,  1 
Bay  (S.  O.)  232,  in  which  marriage  was  said 
to  be  "the  bluest  consideration  known  in 
law,"  and  in  the  case  It  was  further  said  to 
be  "a  consideration  good  against  creditors 
unless  done  with  fraudulent  Intent"  And 
also  from  my  Lord  Coke  as  follows:  "If  a 
man  had  given  land  to  a  man  with  bis  dat^h- 
ter  in  frank  marriage,  generally  a  fee  simple 
would  pass  without  the  word  'heirs,*  for  there 
Ib  no  consideration  so  much  respected  In  law 
as  the  conalderiUlon  of  marriage  in  respect 
ot  alliance  and  posterity." 


[2,  S]  2.  The  instrument  contains  an  agree- 
ment on  such  a  consideration  to  convey  a 
tract  of  land  sufficiently  described. 

[4]  3.  The  written  agreement  though  ex- 
ecuted long  after  the  contract  between  the 
parties,  which  had  been  made  by  parol,  is  a 
sufficient  memorandum  to  meet  the  provl< 
sions  of  our  statute  of  frauds  requiring  con- 
tracts concerning  land  to  be  In  writing. 
Magee  v.  Blankenshlp,  95  N.  C.  663  ;  29  A. 
ft  E.  p.  854.  pn  the  verdict,  therefore,  and 
under  our  decisions,  the  record  presents  a 
case  calling  for  a  decree  for  specific  perform- 
ance the  judgment .  entered  in  the  cause. 
Combes  v.  Adams,  150  N.  C.  64,  63  S.  B.  186 ; 
Wbitted  V.  Fnquay,  127  N.  G.  68,  37  S.  B. 
141;  Price  v.  Price,  188  N.  C.  494,  45  S.  E. 
855;  Boles  t.  Caudle^  IBS  N.  a  628,  45  S.  E. 
835. 

It  was  dtlefly  objected  for  defend- 
ant that  this  r^et  was  not  open  to  plain- 
tiff by  reason  of  the  stipulation  also  appear- 
ing in  the  instrument  that  lOaintlff,  ttie  obli- 
gee, should  be  good  and  kind  to  the  daughter. 
The  position  betog  that  this  stipulation  ren- 
dered the  agre«nent  too  Indefinite  and  un- 
certain to  permit  the  remedy  sought  in  this 
cue  and  In  any  court;  second,  tliat  the  same 
should  be  construed  as  a  concUtlon  precedent 
covering  the  entire  period  of  the  married  llfs 
of  the  parties.  We  would  he  most  reluctant 
to  adopt  either  of  these  views,  tending  as 
they  do  In  the  one  case  to  invalidate  the  in- 
strument and  in  the  other  to  defeat  Its  evi- 
dent and  controlling  purpose,  and  having 
due  regard  to  the  language  ot  this  stipula- 
tion, the  relationship  and  evident  purpose  of 
the  obligor,  to  provide  for  the  support  and 
kind  treatment  of  his  daughter  In  her  mar- 
ried life,  and  the  attendant  circumstances  of 
the  transaction,  all  of  them  proper  to  be  con- 
sidered In  arriving  at  the  Intent  ot  the  par- 
ties as  expressed  in  the  entire  instrument 
R.  B.  V.  R.  R.,  147  N.  O.  368-382,  61  S.  B. 
185,  23  L.  R.  A.  (N.  S.)  223,  125  Am.  St  Rep. 
560,  15  Ann.  Cas.  863 ;  Merrlam  v.  V.  S.,  107 
U.  S.  441,  2  Sup.  Ct  636,  27  L.  Ed.  631.  We 
are  of  opinion  that  the  learned  judge  who 
tried  the  cause  has  given  the  correct  con- 
struction to  the  agreement  In  holding  this 
feature  of  It  to  be  a  condition  subsequent, 
and  as  such  directing  that  the  same  be  in- 
corporated in  the  deed  to  be  made  by  defraid- 
ant  Such  an  interpretation  sufficiently  sat- 
isfies the  language  of  the  provision,  will  best 
effectuate  the  purpose  of  the  parties,  and  la 
In  accord  with  our  dedslona  more  directly 
relevant  to  the  question  presented.  Helms 
V.  Helms,  187  N.  C.  206.  40  S.  B.  110. 

We  find  no  reversible  error  In  the  record, 
and  the  judgment  as  entered  is  afiBrmed. 

No  error. 
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BRINKLET  T.  KNIGHT  et  al. 

(Supreme  Coart  of  North  Carolina.    Sept.  10, 
1918.) 

1.  Malicioub  Pboseoution  (8  34*) — Right  to 

StJE— TeBMINATION  of  PROaBCUTIOn. 

Before  an  action  for  malicious  prosecution 
can  be  instituted,  the  proceedings  on  which  it  is 
based  must  have  terminated. 

[Ed.  Note.— For  other  cases,  see  HaliciouB 
Prosecation.  Gent.  Dig.  |  70 ;  Dec.  Dig.  {  34.*] 

2.  Maucioub  Pbosboution  (S  SB*)— Riom  to 

Sue— Tkbmination  of  Pbose^tion. 

Plaintiff  was  arrested  in  January,  1911, 
on  a  complaint  of  defendant  K.  before  a  justice, 
and,  the  venae  having  been  changed,  plaintiff 
was  discbai^^ed  the  constable  on  the  failure 
of  the  justice  to  appear  on  the  date  set  for 
U'ial,  whereupon  plaintiff  sued  for  malicious 

grosecution  on  February  7th  following.  On 
(arch  11th  plaintiff  moved  in  the  original  case 
to  tax  costs  against  defendant  and  that 
plaintiff  be  formally  discharged.  This  motion 
was  granted  on  March  15th,  after  which  K. 
appealed  to  the  superior  court,  where  the  case 
was  remanded  to  the  justice,  with  direction  that 
be  forthwith  proceed  to  try  the  case  or  other* 
wise  dispose  of  it,  after  which,  at  K.'a  request, 
the  costs  of  the  criminal  case  were  taxed 
against  her.  field,  that  the  criminal  proseca- 
tion had  not  terminated  when  the  action  for 
malicious  prosecution  was  instituted,  and  that 
it  was  therefore  not  maintainable. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  S8  71-77;  Dee-  Dig.  i 
35.*] 

Appeal  from  Superior  Court,  Gates  Coun- 
ty;  Long,  Judge. 

Action  by  Richard  Brlnkley  against  Ad- 
die  R.  Knight  and  another.  Judgment  for 
plalntlCT,  and  defendants  appeaL  Reversed. 

The  action,  Instituted  on  February  7, 1911, 
against  both  defendants,  was  for  malicious 
prosecution,  and,  on  averment  duly  made 
that  Addle  R.  Knight  had  wrongfully  sued 
out  justice's  criminal  warrant  and  caused 
arrest  of  plaintiff  for  entering  on  the  lands 
of  aald  Addle  R.  Knight,  after  being  forbid- 
den, and  that  the  other  defendant  had  in- 
stigated imd  abetted  said  prosecution.  Non- 
suit baying  been  taken  as  to  defendant 
Knlgbt,  the  cause  was  tried  on  Issues  as  to 
liability  of  tbe  other  defendant,  and  the  fol- 
lowing verdict  rendered;  "(1)  the  de- 
fendant cause  the  wrongful  prosecution  of 
tbe  plaintiff,  or  assist  in  same,  as  alleged? 
Ads.  Yes.  (2)  If  so,  was  such  arrest  and 
prosecution  without  probable  cause?  Ans. 
Yes.  (3)  Was  such  arrest  and  prosecution 
malicious?  Ans.  Yes.  (4)  Was  such  arrest 
and  prosecution  terminated  at  tbe  time  this 
action  was  commenced?  Ans.  Yes.  (5)  What 
diimage,  if  any,  is  plaintiff  entitled  to  recov- 
er? Ans.  $225."  Judgment  on  verdict  for 
plaintiff,  and  defendant  excepted  and  ap- 
pealed. 

Winston  &  Biggs,  Ward  &  Thompson,  of 
Elizabeth  City,  Ward  &  Grimes,  of  Washing- 
ton, N.  C,  and  Chas.  Whedbee,  of  Hertford, 
for  appellants.  Bond  &  Bond,  of  Bdenton, 
and  Smith  &  Banks,  of  Gatesville,  for  ap- 
pellee. 


HOKE,  J.  [1]  It  !■  the  well-estabUshed 
positlfm  tliat,  before  an  action  for  matldooit 
prosecution  can  be  instituted,  it  Is  nec«- 
%ary  that  the  proceedings  upon  which  it  is 
based  should  hare  been  properly  terminated. 
Wilkinson  t,  Wilkinson,  169  N.  C.  266,  74 
S.  B.  740,  39  L.  R.  A.  (N.  S.)  1215;  Stanford 
T.  Grocery  Company,  143  N.  O.  419,  65  S.  E. 
815 ;  Welch  v.  Cheek,  125  N.  C.  353,  34  S.  E. 
531 ;  Hatch  t.  Cohen,  84  N.  C.  602,  37  Am. 
Rep.  630;  Bice  v.  Ponder,  29  N.  G  390; 
Murray  v.  Lackey,  6  N.  C.  368. 

[2]  After  girii^  the  case  most  careful  con- 
sideration, we  are  of  opinion  that  the  facts 
In  evidence  as  they  are  now  presented  do  not 
bring  the  plaintiff's  cause  within  the  prin- 
ciple. From  these  facts  It  appears  that  in 
January,  1911,  Mrs.  Addle  R.  Knight,  on 
affidavit,  procured  from  a  justice  of  the 
peace,  G.  C.  Hobbs,  a  criminal  warrant, 
charging  present  plaintiff,  Richard  Brink- 
ley,  with  entering  on  her  land  after  being 
forbidden,  etc.,  eta ;  that  said  warrant  was 
duly  returned  the  following  day  before  said 
Justice,  when,  on  affidavit  of  said  Brlnkley, 
the  cause  was  removed  before  another  Jus- 
tice, C.  M.  Manning,  to  be  beard  a  few  days 
later  at  the  same  place.  At  said  date  and 
place  the  parties  were  duly  present  with 
their  witnesses,  and,  tbe  justice  having  fail- 
ed to  appear,  the  constable,  at  the  instance 
of  counsel  for  Brlnkley,  made  the  announce- 
ment that,  "if  any  one  desired  to  prosecute 
Brinkley,  they  must  do  so  or  he  would  be  re- 
leased," and  said  constable  then  and  there 
told  Brinkley  he  was  released.  The  present 
action  was  then  commenced,  as  stated,  on 
February  7,  1911.  "On  11th  of  March  Rich- 
ard Brinkley  moved  In  aald  original  cause 
and  served  a  notice  upon  Addle  R.  Knight 
that  on  the  15th  day  of  March,  1911.  be 
would  move  the  court  to  tax  the  cost  in  that 
action,  and  that  tbe  defendant  be  formally 
discharged.  On  15tb  of  March,  1911,  tbe  Jus- 
tice of  the  peace.  Manning,  heard  the  mo- 
tion and  discharged  the  said  Brinkley  and 
taxed  the  cost  against  the  defendant  Addle 
R.  Knight.  Said  Addle  R.  Knight  appealed 
from  said  judgment,  and  tbe  same  was  heard 
at  tbe  spring  term,  1911,  of  Gates  superior 
court,  which  was  some  time  In  April  At 
said  term  tbe  cause  was  remanded  to  the 
justice  of  the  peace,  with  the  direction  that 
he  forthwith  proceed  to  try  the  case  or  oth- 
erwise dispose  of  It  Snbseqnent  to  said 
time  the  said  Manning,  J.  P.,  at  tbe  request 
of  the  said  Addle  K.  Knlghti  taxed  her  with 
the  cost  of  tbe  action." 

It  is  thus  shown  that  tbe  criminal  prose- 
cation  on  which  the  present  action  is  pred- 
icated had  not  been  terminated  on  Febru- 
ary 7,  1011,  the  date  of 'commencement  of 
this  suit,  but  was  recognized  by  tbe  parties 
as  existent  at  least  two  months  after  that 
date  and  was  so  declared  by  the  superior 
court  to  which  the  cause  had  been  carried 
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by  ftppwl  of'  tbe  prosecutrix  on  tbe  ques- 
tion of  cost&  It  iB  true  tliat,  In  several  of 
our  decisions,  notably  In  Rice  t.  Fonder, 
and  Murray  t.  Lackey,  supra,  It  was  held 
tbat,  when  a  defendant  in  a  crfndnal  prose- 
cution bad  giTen  bond  to  appear  before  the 
Kuperior  court  and  answer  the  charge  and 
has  so  appeared  and  attei^ed  throughout 
the  term,  no  further  order  or  action  having 
been  taken  in  the  cause,  soch  prosecution 
may  be  considered  as  terminated  within  tiie 
meaning  of  the  rale;  but  they  were  cases 
returnable  to  superior  court,  having  stated 
terms,  and  in  which  the  defendants  had  met 
every  requirement  of  their  bonds,  and  there 
was  no  longer  any  suit  or  process  against 
them.    Bnt  here  was  an  action,  as  stated, 
of  which  the  justice's  court  had  final  Juris- 
diction, In  which  the  affidavit  and  warrant 
and  order  of  removal  before  another  jus- 
tice were  equivalent  to  an  indictment  pend- 
ing, and,  unless  ended  by  order  of  the  ju»- 
tit-e's  court  or  some  unequivocal  act  of  tbe 
prosecutor  or  by  lapse  of  time.  It  should  not 
l  e  considered  as  terminated.   This  was  evi- 
dently the  view  taken  by  plaintiff  and  bis 
iounsel,  for  In  their  notice  given  In  March, 
1911,  more  than  a  month  after  action  insti- 
tuted, they  notified  the  pr<mecutrix  that  they 
would  move  on  March  15th,  before  the  jus- 
tice, to  have  tbe  costs  taxed  against  her  and 
tiiat  the  defendant  therein  be  formally  dls- 
cliar^red,  and,  after  appeal  and  order  of  su- 
[>erlor  court,  remanding  the  cause,  the  pres- 
ent plaintiff  was  formally  discharged  from 
further  prosecution  of  the  criminal  case.  "We 
are  of  oidnlon  that  on  the  record  there  was 
error  m  refusing  the  defendant's  motion  to 
nonsuit,  and  the  same  will  be  allowed. 
Error. 


M.  H.  WHITE  &  CO.  V.  WINSLOW  ft 
WHITE. 

(Supreme  Court  of  North  Carolina.   Sept.  10, 
1913.) 

1.  CUATTBL    MOBTOAGIS    <|    138*)  —  lilBn  — 

Scope. 

A  tenant,  having  mortgaged  bis  cotton  crop 
to  plaintiff  to  secure  advances,  subject  to  the 
landlord*a  lien  for  rent,  purchased  a  norse  from 
defendants  on  credit,  on  defendants'  agreement 
to  sell  the  horse  to  the  tenant,  provided  the 
landlord  would  release  his  lien  on  one  bale  of 
cotton.  This  tbe  landlord  did.  The  tenant 
raised  IS  bales  on  tiie  land,  one  of  which  was 
delivered  by  the  tenant  to  defendants  at  the 
landlord's  mrection.  that  the  landlord's 

release  of  his  lien  on  the  one  bale  was  not  a 
relioquishment  of  any  part  of  hia  rent,  nor 
an  assnmptkm  of  liabiH^  by  him  for  any  part 
of  tbe  price  ot  the  horse  as  an  advancement  to 
the  tenant,  and  hence  such  release  did  not  im< 
pair  the  lien  of  plaindtfa  chattel  mortgage, 
vhlch  thereupon  became  a  first  lien  on  the  bale 
released. 

IRd.  Note.— For  other  cases,  see  Chattel 
Mortnges,  Gent.  Dig.  H  228-^;  Dee.  Dig.  % 

136,*] 


2.  Liens  (|  IS*)— TBAiraRB-^Asnamaun  of 

Debt. 

While  one  having  a  Hen  may  release  it  to 
one  claiming  an  interest  or  juoior  lien  on  the 
property,  the  lien  is  so  far  an  incident  of  the 
debt  which  it  secores  that  it  cannot  be  assigned 
without  at  the  same  time  transferring  the  debt, 
or  at  least  a  part  there<tf  which  the  lien  se- 
cures. 

iEd.  Note.— For  other  cases,  see  Liens,  Cent. 
1 17 ;  Dec.  Dig.  1 13.*] 

Appeal  from  Superior  Court,  Perquimans 
County ;  Whedbee,  Judge. 

Action  by  M.  H.  White  &  Co.  against 
Wlnslow  &  White.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Beveraed. 

This  action  was  brought  to  recover  tbe 
value  of  a  bale  of  cotton,  alleged  to  have 
been  unlawfully  converted  by  the  defoidant 
These  are  the  ftcts:  William  Maddr^  teas- 
ed a  piece  of  land  to  Ferdinand  Gregory  for 
the  year  1911,  reserving  a  certain  rent  The 
tenant  mortgaged  his  crop  to  tbe  plaintiff, 
M.  H.  White  &  Co.,  to  secure  advances  made 
by  them  to  him,  and  which  constituted  a 
second  lien  upon  the  crop,  or,  in  other  words, 
a  lien  subject  to  the  rMchts  of  the  landlord. 
The  tenant  then  applied  to  tbe  defendants, 
Wlnslow  &  White,  to  pundiase  a  horse  from 
them,  and  tbey  agreed  to  sell  him  the  horse 
if  the  landlord  wonld  sign  tbe  following  re- 
lease: "I  hereby  release  to  Wlnslow  ft  White 
my  claim  under  landlord  and  tenai^  act  on 
the  crops  of  Ferdinand  Gregory,  to  t>e  grown 
In  the  year  1911  on  my  lands,  to  the  amount 
of  one  bale  of  cotton  weighing  not  less  than 
five  hundred  pounds."  The  release  was  ex- 
ecuted by  the  landlord,  William  Maddrey, 
and  tbe  horse  delivered  to  tbe  tenant,  Ferdi- 
nand Gr^ory.  The  latter  made  13  bales 
of  cotton  on  tbe  land,  and  in  the  tall,  be  and 
liis  landlord  had  a  full  settlement,  whereup- 
on Maddrey  directed  his  tenant  to  deliver 
one  bale  of  cotton  to  the  defendants  which 
was  done.  The  court  held  that  plaintiffs 
could  not  recover,  and  tbey  appealed. 

P.  W.  McMuUan,  of  Hertford,  for  appel- 
lants. Chas.  Whedbee,  of  Hertford,  for  ap- 
pelleea 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1J  It  will  be  seen  that  the  land- 
lord never  relinquished  any  part  of  his  rent, 
uor  did  he  assume  any  liability  for  tbe  price 
of  the  horse  as  uu  advancement  to  his  tenant. 
He  merely  released  his  lien  to  the  extent  of 
1  bale  of  cotton,  without  specifying  which 
one  of  the  13.  Tbe  defendants  looked  sole- 
ly to  the  tenant  for  payment  of  the  price, 
though  they  may  have  relied  upon  any  lien 
acquired  by  the  transaction,  but  this  lien 
was  manifestly  subject  to  the  prior  right 
of  the  philntltTs.  No  title  to  tbe  bale  of 
cotton  passed  to  defendants  by  virtue  of  the 
release  of  the  landlord,  nor  did  it  vest  a.nj 
Hen  in  them.  Their  lien,  if  any,  was  giv- 
en by  the  tenant,  and  the  landlord  simidy 
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rdeased  bis  prior  lien,  tranaferrlitg  it  to  the 
remaining  12  bales  of  cotton.  TUb  is  the 
legal  and  actual  nature  of  the  transaction. 
It  is  pafectl7  evident  that  the  landlord  did 
not  Intend  to  part  with  any  of  his  rmt  In 
favor  of  the  defendants.  All  he  did  %ras  to 
withdraw  his  lien  from  the  1  bale^  and  ac- 
c^t  the  12  raualnlng  bales  as  the  only  s^ 
enrity  for  bis  rent  He  did  not  impair  the 
next  prior  right  of  plaintiffs,  as  second  lleu- 
ees,  by  merely  removing  bis  lien  from  the 
one  bale  of  cotton,  bnt^  on  the  contrary, 
made  It  the  first  lien  thereon.  The  princi- 
ple of  PoweU  V.  Perry,  127  N.  0.  22,  87  S. 
B.  71,  therefore  does  not  apply.  In  that  case 
it  was  held  that  a  lien  may  aocme  for  sup- 
plies, either  paid  for  by  tbe  landlord,  or  ad- 
vanced at  his  request  and  upon  his  credit 
Ttie  whole  theory  of  tbe  defendants  Is  based 
upon  the  wrong  assumption  that  the  landlord 
became,  in  any  way,  responsible  tor  tbe  price 
of  the  horse,  so  as  to  bring  the  case  within 
the  above  decision.  Tbe  distinction  between 
releasing  a  lien  and  giving  one  must  be  very 
clear.  Defendants  acquired  a  lien  by  tiie  de- 
livery  ot  the  bale  of  cotton,  bnt  their  right 
was  derived  from  the  tenant,  and  tbe  land- 
lord's release  merely  discharged  Ida  prior 
incumbrance,  thereby  making  the  second  lien 
of  plalnUffs  ^ectlve. 

[1]  There  Is  another  view  whldi  occnrs  to 
us.  A  Hen  is  ao  far  an  Incident  of  the  debt 
which  it  secures  that  it  cannot  be  assigned 
withont,  at  the  same  time,  transferring  llie 
debt,  or  at  least  some  part  of  It,  wbidi  was 
not  done  hera  25  Cyc.  678.  It  was  held  In 
Bnckner  v.  Hcllroy,  31  Ark.  631,  that  "while 
a  party  holding  a  debt  secured  by  Uen  can- 
not convey  the  Hen  to  a  stranger,  withont 
also  assigning  tbe  debt,  be  may  release  the 
lien  upon  tbe  property  to  one  claiming  an  In- 
terest or  Junior  lien  on  the  property."  The 
landlord  surely  has  assigned  no  tnrt  ot  bis 
debt  tor  the  rent 

It  follows  that  defendant  took  the  bale  of 
cotton  subject  to  plaintiffs'  prior  Hen,  and 
tbe  court  erred  in  not  so  holding. 

Reversed. 


SPRUILL  V.  BANK  OP  PLTSIODTH  et  al. 

(Supreme  Ooart  of  North  Carolina.    Sept  10, 
1913.) 

1.  Banks  aho  Banking  (i  154*)— Action  bt 
Depobitob  — Necbssabt  Pabtxes  Dbfbnd- 

ANT.  . 

In  an  action  by  a  depositor  agalnit  a  bank 
to  recoTer  the  amount  of  a  check,  paid  by  the 
bank  after  notice  not  to  do  so,  the  payee  of  the 
check  Ib  not  a  necessary  par^,  where  plaintiff 
claimed  no  relief  against  him,  and  the  hank  al- 
leged that  it  was  not  notified,  and  therefore  paid 
the  check  properly,  since  if  it  paid  the  check 
properly  it  would  have  no  cause  of  action  against 
the  payee. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banklntr,  Gent  Dir.  »  502-612,  616,  616,  Sl»- 
538;  d4&  Dig.  I  IW.*] 


2.  Affbax,  and  Bbbob  (I  962*)— Pabubs  (| 
61*)— Bbingino  ih  Pbofbb  Pabtizs— Dxs- 

OBSnOH  OF  COUBT, 

If  the  payee  of  the  chedc  be  conridered  a 
proper  party,  it  was  discretionary  with  the  court 
whether  he  would  be  made  a  party  at  the  in-, 
stance  of  tbe  hank,  and  the  dismissal  of  the  ac- 
tion as  to  the  payee  is  not  reviewable. 

[£d.  Note^For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  I  8838:  Dec.  Dig.  f  962:* 
Parties,  Cent  Dig.  U  77-«K2;  Dee.  Dig.  1  61.^] 

3.  Appeal  and  Ebbob  (|  70*)— Decisions  Bx- 
viBWABLB— DmassAi.  of  Codefbndant. 

An  appeal  from  the  dismissal  of  a  code- 
fendant,  from  whom  appellant  claimed  relief,  is 
premature,  and  must  be  dismissed,  aa  appellajat 
should  have  waited  until  the  final  determuation 
of  tbe  case  before  appealing. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4S4-493TDec  Dig.  S  79.*) 

Appeal  from  Superior  Court,  Washington 
Gounty;  Whedbee,  Judge. 

Action  by  Julian  Sprulll  against  the  Bank 
of  Plymouth  and  another,  in  which  U.  S. 
Ja<Aw>n  was  Joined  as  a  defendant  on  ap- 
plication of  the  defendants.  From  a  Judj^ 
ment  dismissing  the  action  as  to  Jackson, 
the  d^Kidants  aiqjteaL  Appeal  dismissed. 

^nils  action  was  oommoiced  against  tbe 
Bank  of  Plymouth  and  Clarence  Latham,  be- 
fore a  Justice  ot  the  peace,  to  recover  the 
sum  of  $200.  On  the  return  day  of  the  som- 
mons  the  defendant  bank  and  Latham  moved 
that  U.  S.  Ja^son  be  made  a  party,  and 
that  summons  lasoe  to  I^tt  connly,  Che 
residence  ot  said  Jadwm.  The  motion  was 
granted,  and  the  case  continued.  On  the  re- 
turn day  the  det^dant  Jackson,  throngb  his 
connsd,  entered  a  special  appearance  and 
moved  to  dismiss  the  action,  for  that  tbe 
Justice  did  not  have  Jurisdiction  over  the 
defendant  Jackson  and  tb.e  Joining  ot  Ja<^- 
son  was  a  fraud  upon  the  Jurisdiction.  Hie 
Justice  reserved  his  rulliqr  npon  the  motion 
until  he  heard  the  evidence.  After  beailne 
the.  eridence  he  overruled  the  defoidant 
Ja^s(m'8  motion,  bnt  dismissed  the  action 
upon  tbe  merits  Tbereupon  Uie  plaintiff 
gave  notice  of  appeal,  and  the  case  was  heard 
by  bis  honor,  W.  H.  Whedbee^  at  the  April 
term,  1913,  of  tbe  superior  court  Upon  tbe 
calling  ot  the  case  the  defendant  Jackson, 
throngli  his  counsel,  renewed  the  motion  to 
dismiss  the  action  as  to  him,  and  therenpon 
his  honor  stated  that  be  would  hear  titie 
pleadings  and  t2ie  evidence  b^re  ruUi^  up- 
on tbe  motion,  lliereupon  the  pleadings  wex« 
read,  except  the  (insvrer  of  S.  Ja<ikson. 
The  plaintiff  alleged  that  he  had  drawn  a 
check  tor  f200  on  tbe  dtfendant  bank  In 
favor  ot  n.  S.  Jacikson,  and  tlu.t  the  bank 
paid  the  same  after  notice  to  ItB  cashier,  the 
defendant  latbam,  not  to  do  so.  The  plaln- 
tlfl  stated  in  open  court  that  he  did  not  de- 
mand any  relief  against  Jadcson,  and  tt^e 
d^endants,  the  bank  and  I<athain,  denied 
liability  to  the  plaintiff,  upon  the  ground 
that  the  plalntlfl  bad  not  given  the  notice  to 
refuse  payment  of  the  dieck.  The  court  held 
that  no  relief  was  demanded  or  cause  of  ac- 
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tion  stated  against  the  said  Jackson,  and 
tbereapon  dismissed  tbe  action  as  to  Jack- 
son, and  signed  the  judgment  set  out  in  the 
record,  to  whlcb  ruling  and  judgment  the 
def^idants  bank  and  lAtham  excepted  and 
anwaled  to  the  Supreme  Goort 

W.  M.  B<Hid,  Jr^  of  Plymouth,  for  appel- 
lant bantE.  Albion  Duim,  of  GieenvlUe,  for 
appellee. 

AliLEOf,  J.  [1]  The  settlement  of  the  con- 
troreray  between  the  plaintiff  and  the  defend- 
ants—the bank  and  Latham — ^is  dependent 
upon  one  fact,  and  that  Is  whether  the 
plaintUf  notified  the  defendants  to  refuse 
payment  of  the  check  before  It  was  paid, 
and  the  presence  of  Jackson  In  this  action 
is  not  necessary  to  Its  determination. 

It  also  appears  that  the  plaintiff  stated 
in  open  court  that  he  demanded  no  relief 
against  Jackson,  and  neither  the  bank  nor 
Latham  can  recover  against  him  upon  the 
(acts  now  presented,  because  they  allege  that 
tbey  paid  the  check  to  him  rightfully  before 
notice  not  to  pay,  which.  If  tme^  would  ex- 
onerate them  from  liability. 

[2]  We  are  therefore  of  opinion  that  Jack- 
son Is  not  a  necessary  party,  and  If  a  proper 
and  not  a  necessary  party,  which  is  doubt- 
ful Id  view  of  the  fact  that  the  plaintiff 
makes  no  demand  against  him,  and  that  the 
defendants  cannot  claim  a  liability  on  his 
part  to  them,  except  upon  the  ground  that 
they  wrongfully  paid  the  check  titter  notice 
not  to  do  so,  which  they  deny.  It  was  dis- 
cretionary with  the  judge  to  make  him  a 
party,  and  his  action  Is  not  reviewable. 
Aiken  t.  Manf.  Co.,  141  N.  C.  339,  6»  8.  B. 
867. 

[3]  We  are  also  of  the  opinion  that  the  ap- 
peal la  premature,  and  must  be  dismissed. 
Lane  r.  Richardson,  101  N.  O.  181,  7  S.  B. 
710;  Emry  t.  Parker,  111  N.  C.  261,  16  S. 
E  236;  Bennett  t.  Shelton,  117  N.  G.  103, 
23  S.  R  96 ;  Gammon  t.  Johnson,  128  N.  O. 
61, 35  S.  E.  185. 

Appeal  dismlBsed. 


FIDEUTT  TRUST  CO.     BLUDN  et  aL 

(Supreme  Court  of  North  Carolina.   Sept  10, 
1913.) 

1.  Bnxa  AND  NoTBs  (I  497*)— BuBDBir  or 
Floor  AS  TO  Bona  Fides. 

Where,  in  an  action  upon  a  neftrotiable 
note,  there  was  allegation  and  proof  tending  to 
show  that  the  execution  of  the  note  was  pro- 
cured by  fraud,  the  borden  was  on  plaintiff  to 
show  that  it  was  a  bolder  in  due  course. 

[Ed  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §|  1448,  1676-1681,  1683- 
1687;  Dec.  Dig.  S  497.*] 

2.  Appeai.  and  Ebbob  f|  994«)— Review— 
drsDiBiUTT  or  Evidiencb— QtrKsnoN  fob 

JCBT. 

The  Jury  is  the  sole  judge  of  the  credibility 
of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  8901-3906:  Dea  Dig.  | 
994.*] 


3.  Appeal  and  Ebrob  (S  1005*)— Disobetion 
or  CouBT— New  Trial— Ikbuiticibngt  of 

'  Evidence. 

The  appellate  court  has  not  the  power  to 

review  the  action  of  the  trial  court  in  refusing 

to  set  aside  a  verdict  because  against  the 

weight  of  the  evidence. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  §3  8860-3876,  3648-3050; 

Dec.  Dig.  I 

Appeal  from  Superior  Court,  Nash  Coun- 
ty; Justice,  Judge. 

Action  by  the  Fidelity  Trust  Company 
agatost  C.  F.  Ellen  and  others.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

J.  B.  Ramsey  and  E.  B.  Grantham,  both  of 
Rocky  Mount,  for  aj^llant  Bunn  &  Sprulll, 
T.  T.  Thome,  and  Jacob  Batfle,  aU  of  Rocky 
Hoont  for  appellees. 

CLARK,  G.  J.  This  la  one  of  the  numer- 
ous actions  upon  notes  given  to  McLaughlin 
Bros,  for  the  purchase  of  an  "Imported 
French  coach  horse,"  of  which  so  many  oth- 
ers are  to  be  found  In  the  reports  of  tbfa 
state  and  also  In  those  of  other  states.  At- 
tention is  called  to  this  In  Winter  v.  Nobs, 
10  Idaho,  at  page  28.  Only  one  issue  was 
submitted,  "Are  the  defendants  indebted  to 
the  plaintiff,  and  if  so,  in  what  amount?" 
The  plaintiff  did  not  tender  any  Issues,  nor 
except  to  this  Issue,  nor  for  failure  to  sub- 
mit other  Issues. 

There  were  exceptions  to  evidence,  but 
they  do  not  reauire  consideration,  and  In- 
deed were  not  argued  here.  The  plaintiff 
requested  the  court  to  charge  that  there  was 
no  evidence  that  the  note  was  procured  by 
fraud ;  and,  if  there  was  any,  none  that  the 
plaintiff  had  notice  of  such  fraud.  These 
were  properly  refused  upon  the  evidence. 

[1]  The  plaintiff  further  requested  the 
court  to  charge  that  the  action  being  upon  a 
negotiable  Instrument  he  Is  presumed  to  be 
the  holder  thereof  In  due  course,  without 
notice  of  any  equities  or  defenses  of  the  de- 
fendants.  This  the  court  properly  refused 
to  giva    There  was  allegation  and  proof 
tendlBS  to  show  that  the  execution  of  the 
note  was  procured  by  fraud,  and  hence  the 
burden  was  thrown  upon  the  plaintiff  to  show 
that  It  was  a  holder  In  due  course ;  the  cred 
IbiUty  of  the  evidence  being  for  the  jury. 
Mfg.  V.  Summers,  143  N.  C.  102,  56  S.  E.  622 
Bank  v.  Fountain,  148  N.  C.  690,  62  S.  E.  738 
Park  V.  Eium,  156  N.  a  231,  72  S.  E.  300 
Bank  V.  Walser,  162  N.  a  68,  77  B.  B.  1006 
Pell's  Revisal.  S  2208. 

[2,  3]  The  plaintiff  further  requested  the 
court  to  charge  the  jury:  "If  yon  find  the 
facts  to  be  as  testified  to  by  all  the  witnesses, 
yoQ  will  answer  the  Issue  as  to  the  plalndff 
being  a  bona  fide  holder  for  value  and  with- 
out notice  In  favor  of  the  plainttfC."  This 
Instruction  the  court  could  not  give  upon 
the  evidence.  The  court  however,  did  Iof 
struct  the  Jury  as  follows :   *Tbe  court  In* 


■For  other  esMS  ms  hiim  toplo  and  seotloti  NUHBBR  In  Dao.  Die.  A  Am.  DIa.  Kej-No.  SerlM  ft  B^T  Intaw 

Digitized  by  Google 


264 


19  S0irrHBA3TEBN  BBFORTBB 


<N.a 


stmcts  ytm,  gentlemen,  tbat  If  you  believe 
all  the  evidence,  and  find  the  facts  to  be  as, 
testified  by  tbe  witnesses,  you  should  answer 
the  issue,  *Tes,  the  amount  of  tbe  note  and 
Interest  after  deducting  the  credits.'  Other- 
wise you  should  answer  the  Issue,  'Nothing.' " 
The  Jury  answered  the  Is8u0  "No."  What- 
ever objections  the  defendants  might  have 
raised  to  this  charge  need  not  be  considered. 
It  is  the  plaintiff  who  appeals,  and  we  do 
not  see  how  tills  court  can  help  him.  Tbe 
jury  evidently  did  not  believe  the  tesUmony 
upoa  which  the  plalntlfl  relied,  and  of  Its 
credibility  the  Jury  were  the  sole  Judges. 
The  presiding  Judge  bad  the  power,  and  it 
was  bis  duty  If  he  thou^t  the  inters  of 
Justice  required  It  to  set  aside  the  verdict  be- 
cause "against  thie  w^gbt  of  the  evidence." 
He  did  not  do  so,  and  it  Is  not  In  the  power 
of  this  court  to  review  his  action  in  that  re- 
spect Brink  v.  Black,  74  N.  O.  329.  Ed- 
wards V.  PUfer,  120  N.  C.  405.  27  S.  E.  79, 
citing  many  cases,  and  citations  to  latter 
case  in  Anno.  Ed. 
No  error. 


LASSITEB  V.  NORFOLK  SOUTHERN  R. 

CO. 

(Supreme  Court  of  North  Carolina.    Sept  10, 
1913.) 

1.  COUBTS  (S  489*)  —  CoNFLICTINa  JUBISDIO- 

TioN— State  and  United  States  Cousts. 
Where  the  purchasers  of  a  railroad  from 
the  receivers  appointed  by  a  federal  court 
agreed  to  pay  all  liabilities  incurred  by  the  re> 
ceivers,  a  provision  in  the  decree  confirming  tbe 
sale,  which  retained  exclusive  jurisdiction  of  the 
cause  in  the  federal  court  to  enforce  the  obliga- 
tions assumed  by  the  grantees,  does  not  deprive 
the  administrator  of  one  killed  by  the  negligence 
of  the  employes  of  the  receivers  of  his  right  to 
sue  the  purchasers  for  damages  in  tbe  state 
court,  in  view  of  Acts  March  3,  1887,  c  373.  | 
3,  24  Stat.  664  (U.  S.  Comp.  St  1901,  p.  582), 
which  permits  an  action  in  the  state  court 
against  receivers,  without  obtaining  permission 
from  the  federal  court  which  appointed  them. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §§  1324-1330,  1333-1341,  1372-1374;  Dec. 
Dig.  §  489.*] 

2.  Railboads  (J  258*)— Sam  of  Peopebtt— 
Liability  of  Pdbchasebs. 

The  earnings  of  a  railroad  while  in  the 
hands  of  receivers  are  first  applicable  to  the 
tort  and  contract  liabilities  incurred  during  its 
operation,  even  in  preference  to  prior  mortgage 
Hens,  and  the  puruiasii^  company  is  liable  to 
one  injured  by  the  negligence  of  the  receivers 
on  equitable  principles,  as  fully  as  if  it  had 
been  the  original  owner,  since  tbe  application 
of  the  funds  to  improvements  would  be  a  wrong- 
ful diversion  thereof. 

[Ed.  Note.— For  other  cases,  see  Rnilroads, 
Cent.  Dig.  §S  799-801 :   Dec.  Dig.  |  258.'] 

Appeal  from  Superior  Court,  Gates  Coun- 
ty; Long,  Judge. 

Action  by  J.  R.  Lassiter,  as  administrator, 
against  the  Norfolk  Southern  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 


W.  B.  Rodman,  of  Washington,  N.  0.,  for 
appellant.  Ward  &  Grimes,  of  Waahlogton, 
N.  C  Bond  &  Bond,  of  Edenton,  and  A.  P. 
Godwin,  of  GatesvlUe,  fOr  appellee^ 

CLARK,  C.  J.  This  is  an  action  for  the 
negligent  killing  of  Mattle  Taylor,  by  an 
engine  operated  by  the  employes  of  the  re- 
ceivers of  the  Norfolk  &  Soutiiem  Railroad 
Company;  the  plainttif  alleging  that  tbe  de- 
fendant, the  Norfolk  Southern  Railroad  Com- 
pany, la  liable  therefor.  The  action  was 
originally  brought  against  the  receivers  of 
the  Norfolk  &  Southern  Railroad  Company 
in  Gates  superior  court  It  was  removed  to 
the  federal  court,  where  a  nonsuit  was  taken. 
Within  one  year  thereafter,  and  after  con- 
firmation of  the  purchase  of  the  property  by 
and  Its  delivery  to  defendant,  this  action  was 
begun  In  the  superior  court  of  Gates  against 
the  purchaser  of  the  property,  the  present 
defendant 

Upon  the  Issues  submitted,  tbe  jury  found 
that  the  death  of  plalntlfTs  intestate  was 
caused  by  the  negligence  of  the  receivers  of 
the  Norfolk  &  Southern  Railroad  Company 
as  alleged  In  the  complaint  that  she  did  not 
contribute  by  her  own  negligence  to  cause 
said  injury  and  death,  and  that  the  receivers 
by  the  use  of  reasonable  care  could  have  pre- 
vented said  Injury  and  death,  and  assessed 
the  damages  at  $1,000.  As  to  these  Issues 
there  Is  no  exception. 

The  fourth  Issue  was,  "Is  the  defendant, 
the  Norfolk  Southern  Railroad  Company 
liable  for  the  tort  alleged  to  have  been  com- 
mitted by  the  Norfolk  &  Southern  Railroad 
Company  while  operated  by  the  receivers, 
as  alleged  In  the  complaint?"  This  issue 
was  answered  by  tbe  court,  as  a  matter  of 
law,  "Yes,"  and  the  defendant  excepted. 

[1]  The  Norfolk  A  Southern  Railroad  Com- 
pany was  sold  under  a  foreclosure  in  tbe 
federal  court  Paragraph  11  of  said  decree 
provided:  "The  purchaser  or  purchasers 
shall,  as  a  part  of  tbe  consideration  for  such 
sale,  and  In  addition  to  the  purchase  price 
bid,  take  the  property  purchased."  Here 
follows  several  provisions,  among  them :  **(3) 
And  upon .  the  express  condition  that  such 
purchaser  or  purchasers,  his  or  th^  succes- 
sors and  assigns,  shall  pay,  satisfy,  and  dis- 
charge any  unpaid  indebtedness  and  obliga- 
tion or  liabilities  which  shall  hare  been  con- 
tracted or  Incurred  by  the  receivers  lu  respect 
thereto,  before  the  delivery  or  possession  of 
the  property  sold."  The  decree  of  confirma- 
tion, after  redtlng  and  adopting  as  a  part  of 
the  decree  of  confirmation  the  decree  of  fore- 
closure, contained,  among  other  things,  tbe 
following:  "It  Is  further  ordered,  adjudged, 
and  decreed  that  this  court  reserve  the  ex- 
elusive  Jurisdiction  of  this  cause,  tor  the  pur- 
pose of  enforcing  and  executing  the  provi- 
sions of  tbe  said  decree  of  forecflosnre  and 
sale  entered  October  14.  1908,  and  tor  tbe 
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pnrpose  at  all  times  of  protecting  said  gran- 
tee or  grantees,  their  snccessors  or  assigns, 
la  tbe  enjoyment  of  tbe  property,  assets,  and 
francblses  purchased  under  the  said  decree 
of  foreclosure  and  sale,  and  to  determine 
any  and  all  controversies  as  to  the  character, 
»tent,  and  ratldlty  of  the  possesaton  of  said 
grantee  or  grantees,  their  successors  and  o»- 
slgna,  acquired  nnder  the  execution  of  said 
decree,  and  hereunder,  and  for  the  pnrpose 
of  enforcing  all  the  obligations  and  rights 
assumed  by  said  grantee  or  grantees,  tbelr 
successors  and  assigns,  under  and  br  Tlrtne 
of  the  said  decree  of  fbreclosare  and  sale, 
or  any  subsequent  decree  Including  this 
decree."  The  defendant  earnestly  contends 
that  onder  this  provision  In  the  decree  the 
plaintiff  could  not  maintain  this  action  In 
tbe  superior  court  of  Gates.  We  do  not  un- 
derstand that  the  right  which  tbe  plalntUF 
bas  under  the  federal  and  state  statutes 
to  bring  this  action  to  the  state  court  can 
be  Impaired  by  this  decree  of  the  federal 
court,  nor  do  we  think  that  such  decree  was 
Inten^d  to  taaTe  that  effect 

[2]  Inasmuch  as  an  action  can  be  brought 
in  tbe  state  court  against  tbe  receivers  in 
tbe  fedenl  court,  without  obtaining  per- 
mission of  that  court  (U.  S.  Compiled  Stat- 
utes, I  72U8].  Acts  Uarcb  3,  1887,  c.  373.  fi 
3,  24  Stet  664),  a  fortiori  an  action  can  be 
brought  In  the  state  court  against  the  pur- 
chaser, after  conflrmation  of  the  sale  and 
delivery  of  the  property  to  snch  purchaser, 
without  permission  of  the  federal  court. 
Tbe  liability  of  the  purchaser  is  a  matter  of 
law  which  can  be  adjudicated  In  the  state 
court.  The  earnings  of  the  road,  while  In  the 
hands  of  the  receivers,  are  first  applicable 
to  tbe  tort  and  contract  liabilities  Incurred 
during  their  operation,  even  In  preference 
to  prior  mortgage  liens  (which  doctrine  as 
to  torts  is  a  provision  of  the  North  Carolina 
statute  also),  and  tbelr  application  to  im- 
provements would  be  a  wrongful  diversion 
of  the  fund,  and  tbe  purchasing  company 
is  liable  te  the  plaintiff  on  equitable  princi- 
ples as  fully  as  if  It  had  been  the  original 
owner. 

This  matter  is  fully  discussed  in  Rsilroad 
T.  Johnson,  151  U.  S.  81  at  page  99,  14  Sup. 
Ct.  250  at  page  255  (38  L.  Ed.  81),  In  which 
case  Chief  Justice  Fuller  says:  "The  com- 
pany WBS  held  liable  upon  tbe  distinct  ground 
that  tbe  earnings  of  tbe  road  were  subject 
to  the  payment  of  claims  for  damages,  and 
that  as,  in  this  Instance,  such  earnings  *  *  • 
bad  been  diverted  Into  betterments,  of  which 
tbe  company  .bad  the  benefit,  It  must  respond 
directly  tor  the  claim.  This  was  so  by  reason 
of  the  statute,  •  •  *  and,  irrespective 
of  the  atetnte,  on  equlteble  principles  appli- 
cable und»  tbe  facts."  Tbat  case  Is  a  full 
dlaciwBton  of  the  polnte  involved  in  this,  and 
holds  tbat  the  state  court  Is  authorized  to 
try  actions  against  the  receivers  of  the  pur- 
chasing company  upon  the  facta  similar  to 


those  In  this  case.  It  was  further  held  there- 
in that  where  such  plaintiff  did  not  Intervene 
in  the  federal  court  and  collect  Its  Judgment 
before  the  property  was  turned  over  to  the 
purchasing  company,  be  Is  not  precluded 
from  bringing  his  action  in  the  state  court 
That  decision  bas  been  approved  In  numerous 
cases  cited  in  12  Rose's  Notes,  479.  To  same 
effect  Railroad  v.  Manton,  1&4  U.  S.  636,  17 
Sup.  Ct  216,  41  L.  Kd.  580,  which  holds  that 
an  action  for  damages  for  personal  Injuries, 
brought  against  tbe  receiver  and  tbe  rail- 
road company,  and  pending  after  the  resto- 
ration of  tbe  property,  is  not  cut  off,  by  fail- 
ure to  prosecute  the  claim  by  Intervention  in 
the  receiver's  proceedings,  because  of  an  or- 
der of  tbe  court  requiring  such  claims  to  be 
presented  by  a  specified  date  or  be  barred. 
For  cases  citing  and  approving  this  decision, 
12  Rose's  Notes,  916. 

In  Railroad  v.  Crawford,  88  Tex.  277,  81 
S.  W.  176,  28  U  R.  A.  761,  53  Am.  SL  Rep. 
752,  it  is  held:  "If  a  railroad  in  the  hands 
of  a  receiver  appointed  by  the  United  States 
Circuit  Court  is  sold  by  order  of  that  court, 
but  possession  Is  retained  by  the  receiver, 
one  who  claims  damages  for  injuries  received 
while  the  railroad  was  In  tbe  bands  of  the 
receiver  may  sue  the  receiver  in  the  stote 
court  without  the  consent  of  tbe  United 
States  court,  and  after  the  circuit  court  has 
discharged  the  receiver  and  turned  the  prop- 
erty over,  the  Jurisdiction  of  tbe  federal 
court  ceases,  and  the  stete  court,  though,  the 
suit  was  commenced  prior  to  such  delivery, 
has  tbe  power  to  proceed  to  adjudicate  the 
rlghte  of  the  parties,  and  to  enforce  Its  own 
judgment  according  to  the  laws  of  the  state." 
This  ease  is  there  copiously  annotated,  and, 
among  others,  has  the  following  citation* 
"The  discharge  of  the  recover,  and  return  of 
the  prop»ty  to  the  owner  l«ivea  the  property 
subject  to  any  AaAm  <a  charge  legally  resting 
upon  it;  and  this  may  be  enforced  by  any 
court  having  Jurisdiction.  Railroad  v.  John- 
son, 76  Tax.  421  [13  S.  W.  463],  18  Am.  St. 
Rep.  60."  This  was  the  cose  which  was  taken 
by  writ  of  error  to  the  United  States  Su- 
preme Court,  in  which  the  opinion  of  Fuller, 
C.  J.,  161  U.  8.  81,  14  Sup.  Ct  2B0,  38  L.  Ed. 
81,  above  dted,  was  rendered,  affirming  tbe 
action  of  tbe  Texas  court  and  holding :  (1) 
Whetha  there  was  actionable  negligence 
committed  while  the  receiver  was  In  charge 
is  a  question  of  general  law  tar  the  state 
court  to  pass  upon;  (2)  that  a  provision  li^ 
the  order  of  the  United  States  court  reeov- 
Ing  the  proceedings  for  the  disposition  of 
pending  interventions,  and  such  as  might  be 
filed  within  a  time  fixed,  does  not  preclude 
one  having  a  cause  of  action  tor  tbe  negli- 
gence of  the  receivers  from  bringing  hla  ac- 
tion in  any  court  of  competent  JurisdicUon. 

Our  conclusion  Is  that  the  superior  court 
of  Gates  had  Jurisdiction  of  this  cause  of 
action  under  the  statutes,  state  and  fMeral, 
and  that  the  provision  of  the  decree  of  con- 
firmation of  tbe  sale  In  the  federal  court 
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did  not  have  tbe  effect,  and  was  not  Intended 
to  have  the  effect  to  detwire  the  plaintiff  of 
bis  r^ht  to  maintain  this  action  In  the  state 
court. 
No  error. 


NBWBT  &  WHITE      BOARD  OP  DRAIN- 
AGE GOM'RS  or  BEAR  SWAMP 
DRAINAGE  DIST.  et  al. 

(Supreme  Court  of  North  Carolina.   Sept.  10, 
1913.) 

1.  Dbains  (i  2*)— E^ASLisHiaEirr— Statoixs 
— Validity. 

The  Dratnaee  Act  of  1909  (Pub.  Laws  1909, 
e.  442)  Ib  not  obuozioug  to  either  tbe  atate  or 
federal  Constitutioa. 

[Ed.  Note.— For  other  cases,  see  Drains.  Cent 
Dig.  1 17 :  Dec.  Dig.  S  2;*  Constitationai  Law, 
Cent.  Dig.  |  884.] 

2.  Drains  (|  18*)— Dbaihaob  Distbiots— Be- 

TABUBHUEITT^-COLLATIBAL  ATTACK. 

A  drainage  district  established  under  Pnb. 
Laws  1909,  c.  442,  is  a  quasi  municipal  cor- 
poration, and  neither  ita  existence  nor  the  reg- 
ularity of  its  proceedings  can  be  eoUateralv 
attacked. 

[Ed.  Note^For  other  caae^  see  Drains,  Gent. 
Dig.  14;  Dec.  Dig.  1 13;*  Corporations,  Cent 

Dig.  \  9.] 

8.  Drains  (|  67*)— Dbainaqb  Distbictb— In- 
JUBiES  TO  Land— Remedies  or  Landowneb. 
The  remedies  provided  by  Pub.  Laws  1009, 
c.  442,  by  which  a  landowner  may  recover  dam- 
ages resulting  from  the  construction  of  drains 
under  the  act  are  ezcIusiTe. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  SS  67,  69;  Dec  Dig.  {  57.*] 

4.  Dbains  (S  67*)— Dbaihaqs  Distbict»— Gon- 
STBDitmoN  or  Dbains— Dauaoe  to  Land- 

OWNEB^BXHEDIBS— DUTT  TO  ASSBBT— ES- 
TOPPEL. 

Pub.  Laws  1909,  c.  442.  {  11,  requires 
the  engineer  and  viewers  to  assess  the  damages 
sustained  by  any  one  for  lands  taken  or  for  in- 
convenience imposed,  and  authorizes  an  appeal 
from  the  awanl  to  the  superior  conrt  Held 
that,  where  plaintiffs  grantors  were  petitioners 
for  tbe  organization  of  a  drainage  district  and 
for  tbe  construction  of  the  drains,  and  toolc  no 
steps  under  sucb  section  to  recover  damages 
for  the  destruction  of  timber  oo  the  land  by 
the  construction  of  the  main  canal,  comi^ain- 
ants,  after  acquiring  the  land,  were  estopped 
to  claim  damages  for  such  loss  in  an  action 
against  the  commissioners. 

[Ed.  Note.— For  other  case^  sea  Drains,  Cent 
Dig.  H  67,  69 ;  Dee.  Dig.  1  sH.*! 

Appeal  from  Superior  Coart,  Perqnlmaiia 
Connty;  H.  W.  Whedbee,  Judge. 

Action  by  Newby  4  White  against  tbe 
Board  oi  Drainage  GommlsBlonera  of  Bear 
•Swamp  Drainage  District  and  others.  Jadg- 
ment  wag  entered  for  plalntiffB  against  the 
defendant  board,  uid  denied  as  to  the  Indi- 
Tidnal  members,  and  defendant  board  ap- 
peals ;  plaintiffs  also  appealing  from  the  de- 
nial of  Judgment  against  the  members  in- 
dlvldually.   Reversed  and  remanded. 

In  1909  sundry  landowners  In  Cbowan  and 
Perquimans  counties  filed  before  the  clerk 
of  tbe  superior  court  of  Chowan  county  a  pe- 
tition for  the  establishment  of  a  drainage 


district  under  chapter  442  of '  the  PnUlc 
Laws  of  1909.  J.  P.  and  U  A.  Goodwin  were 
signers  of  this  petition.  Proceedings  were 
had  conformable  to  the  provisions  of  the 
drainage  act,  and  a  lur^llmliiary  report  of  the 
board  of  viewers  was  considered  on  tbe  lltli 
day  of  S^tember,  1909,  and  the  decree  en- 
tered establishing  the  district  to  be  known 
as  Bear  Swamp  drainage  district 

Tbe  final  report  of  the  board  of  vlewov 
was  considered  on  the  30th  day  of  November, 
1009,  and  dnly  confirmed.  On  the  8d  day  of 
January,  1910^  the  petitioners  J.  P.  and  A. 
Gk)0dwln  sold  and  conv^ed  to  the  plaintiffs 
herein  the  land  described  In  the  complaint, 
wtaidi  land  was  onbraced  In  the  Bear  Swamp 
drainage  district  Snbeeqnently  the  oommls- 
sionm  of  the  drainage  district  proceeded 
throivh  a  Cfmtractor  to  oonstmct  the  canals 
and  ditches  called  for  in  the  sorrey  and  re- 
port of  the  board  of  viewer^  and  idalntUEs 
allege  that  in  the  constmctlon  of  the  main 
canal  a  large  amount  of  valnable  timbw  on 
the  lands  of  plalnttCfs  described  in  the  com- 
plaint was  wrongfully  and  unlawfnily  de- 
Btroyed,  and  that  the  cost  of  removing  the 
balance  of  the  timber  had  been  greatly  en- 
hanced, and  that  hy  reason  of  theoe  things 
the  plaintiffs  l^d  been  endamaged  In  a  large 
sum. 

Brldoice  was  Introduced  by  the  lAaintiffs 
tending  to  supptwt  these  aUegatfons,  and  at 
the  close  of  the  plalntlfls'  tertlmony  the  de- 
fmdant  moved  for  a  nonsnlt  l^ils  motion 
was  overruled,  and  the  dtfendant  board  in- 
troduced in  evidoioe  the  entire  record  In 
tbe  proceedings  for  the  eatabUabment  of  tbe 
drainage  district,  and  also  evidence  teodlng 
to  show  that  plaintiffs  had.  In  fact,  sustained 
no  damage.  There  was  a  rardict  and  Judg- 
ment against  tbe  defendant  board,  from 
which  Judgment  tbe  board  appeals  to  this 
court 

Pruden  and  Prud^  of  Edenton,  S.  Brown 
Shepherd,  of  Balelgb,  and  W.  8.  Privott.  of 
Edenton,  for  appellant  Bond  &  Bond,  of 
Edoiton,  and  P.  W.  McMuUan,  at  Hertford, 
for  appdlees. 

BROWN,  J.  (after  stating  the  facts  aa 
above).  [1]  Upon  the  foregoing  facts  we  are 
of  opinion  that  this  action  was  improvldently 
brought,  and  should  be  dismissed.  There  is 
no  contention  that  tlie  Drainage  Act  of  1909 
is  obnoxious  to  either  the  state  or  the  feder- 
al Constitution.  Thla  question  was  settled 
by  our  decision  in  Sauderlin  v.  Luken,  152  N. 
C.  738,  68  S.  B.  226. 

[2]  But,  conceding  the  validity  of  the  law. 
plaintiffs  maintain  tliat  there  lias  been  no 
compliance  with  its  provisions,  and  that  the 
board  of  drainage  commissioners  were  tres- 
passers upon  their  lands.  If,  by  this  charge, 
plaintiffs  mean  to  <^alleuge  the  existence  of 
a  lawful  drainage  district,  tben  they  are  in 
the  anomalous  position  <^  insisting  upon  a 
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jadgnmt  Rgalnat  a  body  corporate  that  does 
no^  In  fact,  exist  If  the  defradast  board 
was  wlthoat  aathoilty  In  enterlos  nixai  tbe 
lands  of  plalntlffB,  It  la  equaUy  wttbtmt  an- 
thfnltT  to  levy  aanoBamentB  for  any  xnuvoas^ 
and  tbe  Judgment  plaintiffs  reeovwed  below 
would  be  a  Oiinr  of  no  valne.  Bnt  the  oon- 
doalTe  answer  to  this  mtasenOjon.  la  that  a 
drainage  district  Is  a  Quasi  munldpal  wt- 
poratlon,  and  neither  Its  existence  nor  tbe 
regularity  of  Ita  prooeedlngB  can  be  o^ter- 
ally  impeached. 

In  fianderlln  t.  liokoi,  snpra,  it  is  held 
that  tbeee  drainage  districts  are  r^i;arded  as 
quasi  public  corporatloiis,  partaking  to  S(Hne 
extmt  of  tbe  character  of  a  goTemmental 
agency.  Tbey  are  not  unlike  special  road  and 
school  dlstrtcta,  and  It  Is  elementary  that 
the  validity  of  each  districts  cannot  be  col- 
laterally attacked. 

In  14  Cyc.  1029,  It  Is  said  in  the  text  that 
the  l^llty  of  the  organization  of  a  drainage 
district  cannot  be  attacked  collaterally  as  in 
an  action  by  it  to  enforce  assessment  This 
most  be  equally  true  in  an  action  against 
it  for  damages  for  assuming  to  exercise  the 
rights  and  powers  of  a  lawfully  constituted 
drainage  district 

In  Parker  v.  Harris  County  Drainage  Dis- 
trict 148  a  W.  300,  the  Texas  Court  of  Civil 
Am>eals  says:  "There  can  be,  we  ttilnk,  no 
question  that  drainage  districts  organized 
under  tbe  act  In  question  are  public,  or  quasi 
public,  corporations."  Fallbroot  t.  Bradley, 
164  U.  S.  112,  17  Sup.  Ct.  ee,  41  li.  Ed.  369; 
People  T.  La  Rue,  67  Cal.  S26,  8  Paa  84. 
And  continuing,  the  court  says:  "It  Is  a 
firmly  established  doctrine  that,  when  the 
law  provides  for'  the  creation  of  such  dis- 
tricts by  the  action  of  any  public  body,  as  the 
tommisdoners'  court.  In  the  present  drainage 
law,  the  validity  of  sacb  action  In  the  crea- 
tion and  organization  of  such  districts  can- 
not be  questioned  except  by  district  proceed- 
ing in  quo  warranto,  at  the  suit  of  the  state, 
for  mere  irregularities  in,  or  failtfre  to  com- 
ply with,  the  prescribed  procedure." 

A  case  much  In  point  Is  Smith  v.  Glanssen 
Park  Drainage  District  229  IlL  1G5,  82  N.  E. 
278.  In  this  case  the  court  says:  "The  ques- 
tion whether  the  appellee  drainage  district 
had  been  l^aUy  organized  did  nut  and  could 
not  nrloe  in  the  ivoceeding  for  the  oondenina- 
tlon  of  a  rltfit  of  way  for  13ie  ditch  across  tbe 
lands  ot  the  appellant  company.  •  •  « 
Whether  It  (the  district)  oorrectiy  exwdsed 
sQCb  power  or  jurisdiction  could  not  be  con- 
sidered in  this  a  collateral  proceeding. 
*  •  •  The  legality  of  the  organization  of 
the  drainage  and  levee  district  can  be  at- 
tacked and  brotVht  under  Judicial  Tevlew 
only  In  a  direct  proceeding  1^  quo  warranto." 

If  tdalntUfs  concede  that  the  defendant  Is 
a  lawfully  constltnted  drainage  district  bnt 
attack  the  r^lartty  of  its  ivoceedtngB,  i^ialn, 
both  reasm  and  authority  blodc  the  way. 

[S]  Xhe  statute  aflwrds  ample  opportunity 


to  every  party  In  interest  to  assart  his  iigbts» 
and  adequate  mactilnny  fbr  fniiiii«»iniT>g 
them.  like  a  genml  practltltmor  of  the 
olden  time,  the  drainage  act  carries  its  reme- 
dies In  Its  own  saddle  haga,  and  advwdses 
that  there  are  none  other.  "The  remedies 
provided  for  in  this  act  shall  exclude  all 
other  remedies;**  Drainage  Act,  1 37. 

L4]  Section  11  of  tbe  act  makes  It  the  duty 
of  the  enitaen  and  -viewers  to  assess  the 
damages  claimed  tty  any  odb  for  lands  taken 
or  for  inc(mT«alence  imposed.  It  will  be 
seen,  therefore,  that  the  grantors  of  plain- 
tiffs had  abundant  opportunity  to  set  up  the 
very  claims  whldi  tiiey  attempt  to  assert  in 
this  action.  They  were  before  the  court; 
tb^  were  moving  parties  in  the  cause.  If 
they  had  claimed  damages,  and  had  been  dis- 
satlsfled  with  the  amount  awarded,  they  had 
their  right  of  appeal  to  tbe  superior  court 
They  have  had  their  day  in  court  and,  "not 
having  spoken  when  they  could  have  been 
heard,  they  cannot  now  be  heard  when  they 
should  be  sileut"  White  v.  Lane,  153  N.  O. 
16,  68  S..  E.  896. 

In  courts  of  Justice  there  comes  a  time 
when  a  man  Is  called  upon  to  speak  or  else 
forever  thereafter  hold  his  peace.  The  stat- 
ute, In  terms,  declares  that  the  order  of  the 
court  confirming  the  final  report  of  the  view- 
ers "shall  be  conclusive  and  final;  that  all 
prior  proceedings  were  regular  and  according 
to  law,  unless  they  were  appealed  from." 
And  this  statutory  declaration  that  the  regu- 
larity of  the  proceedings  shall  not  be  subject 
to  collateral  attack  Is  In  line  with  the  deci- 
sions of  the  courts  and  text-writers  of  good 
repute 

In  dlscossing  these  drainage  districts, 
Famham,  in  uis  work  on  Waters  and  Water 
Rights,  says:  "An  adjudication  by  the  proper 
tribunal  that  the  proceedings  conform  to  the 
statute  cannot  be  inquired  into  in  a  collateral 
proce^Ing ;  nor  can  the  various  at^  which 
are  taken  in  proceedings  after  Jurisdiction 
has  been  acquired  be  questioned.  That  .the 
lands  in  a  reclamation  district  were  swamp 
and  overflowed,  and  that  lands  assessed  for 
reclamation  purposes  would  be  benefited 
thereby,  being  JurisdlcUonal  facts,  which  the 
board  of  Bupervlsora  necessarily  determine  In 
approving  the  petition  for  the  formation  of 
the  district  its  Jndgmrait  on  those  questions 
where  all  the  parties  were  brought  before  it 
by  ^per  notice  Is  conclnslTe,  and  cannot 
be  collaterally  attacked.**  People  Wasstm, 

N.  T..107;  Wabadh  Eastern  R.  Co.  v.  East 
Lake  Fork  Special  Dralni^A  District  134 
m.  884,  25  N.  m  781,  10  li.  B.  A  286 ;  Audi- 
tor General  t.  Helze.  124  Mich.  285,  82  N.  W. 
886;  Barker  Vernon  Twp.,  68  Mich.  S16, 
30  N.  W.  176 ;  Oliver  v.  Honona  County,  117 
Iowa,  48,  00  N.  W.  610;  Ithaca  r.  Babcock, 
86  Hisc.  Rep.  49,  72  N.  T.  Supp.  519;  Jebb 
V.  Sexton,  84  111.  App.  46;  Beclamatlon  Dlst 
No.'  542  V.  Turner,  104  Oal.  384,  87  Pac  1038. 

A  case  directly  in  point  is  OUvv  t.  MonoiOi 
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County,  supra,  wbere  It  1b  held  that  tbe  fail- 
ure of  a  board  of  supervisors,  in  proceedings 
to  establish  a  dltcb  for  tbe  drainage  of  a 
tract  of  land,  to  award  and  pay  the  damages 
to  the  property  through  which  the  ditch  was 
to  pass,  before  locating  it,  Is  not  Jurisdiction- 
al, and  cannot  be  made  the  basis  of  a  col- 
lateral attack. 

The  plaintiffs,  of  course,  stand  in  the  shoes 
t»f  their  grantors,  who  were  parties  to  the 
proceeding  for  the  establishment  of  tbe  dis- 
trict, as  a  pendency  of  the  proceeding  la 
noticed  with  respect  to  all  lands  embraced  In 
the  district 

Upon  consideration  of  the  whole  case  we 
think  the  action  should  be  dismissed,  and  It 
is  BO  ordered.  Tbls  disposes  of  both  appeals. 


EUREKA  LUMBER  CO.  T.  WHITLBT. 

(Supreme  Court  of  N'ortii  Carolina.    Sept  10, 
1913.) 

1.  Loos    AND    LOOOINO    (|    3*)— SaLEB  OF 

Stakdino  TncBBB— Tzhb  fob  Removal- 
Extension. 

Under  a  contract  for  the  sale  of  Btanding 
timben  which  authorized  removal  within  seven 
years  from  tbe  date  thereof,  and  provided  for  an 
extension  of  tbe  time  of  removal  for  a  term  of 
three  years  at  tbe  option  of  the  vendee,  provid- 
ed notice  of  intention  to  extend  it  Ehould  be 
given  to  the  vendor  before  the  end  of  the  seven 
years,  the  vendee,  to  entitle  it  to  tbe  extension, 
was  required  to  give  the  notice  and  make  a 
proper  tender  of  the  consideration  for  the  ex- 
tension before  tbe  end  of  the  seven  years,  sioce 
a  unilateral  contract  of  that  kind,  binding  the 
owner  of  the  land  without  any  correapondini; 
obligation  or  duty  on  the  other  party,  and  re- 
garded in  its  essence  as  a  mere  option,  is  strict- 
ly coustrued,  and  exact  compliance  will  be  re- 
quired. 

[E^  Note.— For  other  cases,  see  Logs  and 
Logffisg,  Cent  Dig.  U  A-12;  Dec.  Dig.  |  3.*] 

2.  loqs  and  logoino  ({  3*)— sales  of 
Standing  Timbeb— Time  fob  Reuoval— 
Extension. 

Under  a  contract  conveying  standing  tim- 
ber, which  authorized  the  vemlee  at  its  option 
to  extend  the  time  for  removing  it  by  givin? 
notice  to  the  vendor  within  the  time  originnlly 
specified,  the  vendee  did  not  exercise  due  dili- 
gence, as  a  matter  of  law,  to  give  such  notice 
within  the  time  required,  by  placing  tbe  con- 
sideration for  the  extension  in  the  hands  of  the 
sheriff,  with  instructions  to  deliver  it  to  the 
vendor, 

[Rd.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  H  6-12 ;  Dea  Dig.  |  S.*] 

Appeal  from  Superior  Court,  Beaufort 
County;  Whedbee,  Judge. 

Action  by  the  Eureka  Lumber  Company 
against  Major  Whitley.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

This  action  was  brought  to  compel  the  de- 
fendant to  execute  a  deed  for  the  renewal  of 
a  timber  contract  which  had  expired.  On 
January  2,  1905,  WUUam  J.  Cntlar,  being  the 
owner  of  a  tract  of  land,  conveyed  to  the 
plalntlCF  tbe  timber  thereon,  with  the  privi- 
lege of  cutting  and  removing  tbe  same  within 
seven  years  from  the  date  of  the  deed ;  that 


la,  on  or  before  January  2, 1012.  Ttere  was 
a  clause  for  the  ^tension  of  tbe  time,  at  ibe 
option  of  plaintiff,  for  the  term  of  three 
years,  provided  notice  of  tbe  intention  to 
extend  It  should  be  glv«j  to  vendor  or  hi^ 
assigns  before  the  expiration  of  the  seven 
years  fixed  by  the  original  contract  for  nt- 
tii^  and  removing  the  timber.  Notice  vts. 
not  given  until  January  5, 1912,  or  three  da)-s 
after  the  last  day  allowed  for  giving  it 
Plaintiff  alleges  that  he  was  reused  from  t 
strict  compliance  with  the  contract  becau$« 
defendant  had  left  Beaufort  county,  the  plate 
of  bis  former  residence.  In  November,  1911 
and  he  could  not  find  htm  to  serve  the  do- 
tlce.  The  defendant  went  to  Bocky  Maun[. 
N.  C,  and  made  a  short  visit  to  Florence. 
S.  C,  returning  to  Bocky  Mount  about  the 
middle  of  December,  1912.  Horton  Cotlar. 
agent  of  plaintiff  having  charge  of  the  mat- 
ter, had  a  deed  of  extension  prepared  f«r 
execution  by  defendant  And  afterwards,  in 
November,  1912,  met  the  defendant  on  a 
Sunday,  but  said  nothing  to  him  about  exe- 
cuting the  deed.  On  December  15,  1912.  this 
agent  was  told  by  defendant's  brother,  B.  IL 
Sheppard,  that  defendant  was  In  Rcc-li.T 
Mount,  but  It  does  not  ai>pear  that  any  ste;w 
were  taken  to  have  the  contract  renewed,  or 
the  tlrn^  for  cutting  the  timber  extended. 
There  was  other  evidence  in  the  case.  The 
Jury  returned  the  following  verdict: 

"(1)  Was  the  plaintiff  ready,  able,  and 
willing  to  pay  tbe  defendant  the  sum  provid- 
ed in  the  contract  Introduced  In  evidence  f'^r 
the  extension  of  time  In  whlcb  to  cut  Eiaid 
timber,  on  the  2d  day  of  January,  1912* 
Answer:  Yes. 

"(2)  If  so,  was  plaintiff's  failure  to  do  so, 
until  January  5,  1912,  due  to  Its  inability  to 
find  tbe  defendant  after  using  due  diligence^ 
Answer :  Ko." 

The  Judge  charged  the  Jury  fully  as  to 
what,  In  law,  was  due'  diligence,  and  left  it 
to  the  Jury  as  an  open  question  of  fact  to 
decide,  uyon  the  issues,  whether  the  plain* 
tiff  bad  exercised  proper  care  and  dlUgenif, 
under  the  circumstances.  Plaintiff  appealed 
from  tbe  Judgment  upon  the  verdict 

Rodman  ft  Bonner,  of  Washington.  N.  C, 
for  appellant  Ward  &  Grime%  of  Washing- 
ton, M.  C,  for  appeUesu 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1  ]  There  can  be  no  doubt  now  tliat 
tbe  plaintiff.  In  order  to  avail  itself  of  the 
privilege  to  extend  tbe  time  of  cutting,  mast 
have  given  notice  and  made  a  proper  tender 
of  the  consideration  therefor,  before  the  ex- 
piration of  the  first  period  allowed  for  cat- 
ting and  removing  the  timber,  and  tbls  is 
recently  so  decided  In  Bonntree  v.  Coha-Bort 
Co.,  158  N.  C.  153,  73  S.  E.  70a  See  Bate- 
man  v.  Lumber  Co.,  154  N.  C.  248,  70  S.  E. 
474,  34  L.  R.  A.  (N.  S.)  61S;  Powers  v.  Lom- 
ber  Co..  154  N.  C.  405,  TO  S.  E.  «29;  Product 
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Co.  T.  Dnnn,  142  N.  a  471,  B5  3.  B.  299.  A 
unilateral  contract  of  tbis  kind,  binding  the 
uwner  of  the  land  without  any  correBponding 
or  correlattTe  obllgntloD  or  doty  of  the  oth- 
er par^  to  him,  and  regarded  in  ita  essence 
as  a  mere  option,  is  strictly  coutnied,  and 
exact  compliance  will  be  required.  Alston 
V.  Conn^  140  M.  a  486,  53  S.  £.  292. 

[I]  The  only  qneation,  therefore,  is  wheth- 
er there  bas  been  sut^  compliance.  The 
conrt  instmcted  the  Jnry  correctly  as  to 
what  conatitotM  dne  diligence,  and  the  Jnry 
bare  fdnnd,  npon  the  erldence,  that  there 
VBB  not  flucb  dUU^aiee,  and  we  think  the 
verdict  was  the  only  one  the  Jnry  conld  well 
bare  rendered  in  the  face  of  the  facte  and 
drcnmstances.  The  idalntlff  not  only  Ailed 
to  show  dne  diligence,  bnt  the  evidence  rath- 
er tended  to  prove  the  contrary.  It  la  sln- 
gelar  that  the  plaintiff  should  hare  been  so 
remiss  In  caring  tor  its  interests,  if  It  real- 
ly Intended  to  renew  the  contract  for  the  ex- 
tended poiod.  Phu;lng  the  money  in  the 
hands  of  the  sheriff,  with  instructions  to 
driver  it  to  defendant,  does  not  alter  the 
case,  and  was  not.  In  itself,  dlligaice  as  mat- 
ter of  law.  The  Judge  allowed  it  to  he  con- 
itldered  by  the  Jury  as  a  circumstance  on  the 
question  of  due  diligence.  There  Is  nothing 
Id  the  case,  we  think,  but  a  pure  question  of 
fart,  which  the  Jury  bare  settled  against  the 
plaintiff. 

Xo  error. 


BASNIOHT  et  aL  t.  SMALL. 

(Kiipreme  Court  of  North  Carolina.    Sept  10, 
1913.) 

1.  FiXTTTBM  (8  21*)  —  "FiXTuaa"  —  Railboad 
Contract— LoooiNO  Road. 

A  logBiiiK  road,  constmcted  of  ties  partly 
fmbedded  in  the  soil  with  rails  spiked  thereon, 
built  for  the  better  enjoyment  of  the  land  by 
rpntloring  it  easier  to  get  out  the  ti'mber  there- 
on, in  a  "fixture"  whicu  passed  by  a  conreyance 
of  liie  land. 

[Ed.  Note^For  other  eases,  see  Fixtures, 
Cent.  Dig.  H  47-S6;  Dec  Dig.  |  2L* 

For  other  definitions,  see  Words  and  Phrases, 
?ol.  3,  pp.  2831-2846 ;  voL  8,  p.  7664.] 

2.  Deeds  (|  117*>— Vendob  and  Pdbchaseb. 

Between  the  vendor  and  purchaser  the  com- 
mon-law rule  that  whatever  is  affixed  to  the 
freehold  becomes  a  part  of  It  and  passes  with  it 
ii  observed  in  fall  vigor. 

(Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Di?.  SS  336-341 ;  Dec.  Dig.  |  117.*] 

3.  Deeds  (S  143*)— Corbtbuction— Pbopertt 

Co  X  VETID — PlXTDBE. 

The  fact  that  a  grantor  of  land  on  which 
there  was  timber  of  various  kinds  large  enough 
to  cut  reserved  the  pine  timber  does  not  indicate 
that  it  was  not  the  intention  of  the  parties  that 
the  logfcinx  railroad  on  the  laud  should  jiaaa  b; 
the  deed,  but  rather  the  express  reservation  of 
the  timber  refutes  such  an  intention,  under  the 
maxim,  "Ezpressio  onins  exclusio  alterlus.** 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  H  453-465,  465-468;  Dec.  Dig.  |  143.*] 

Appeal  from  Superior  Court,  Perquimans 
Cfluuty ;  Whedbee,  Judge. 


Action  by  W.  B.  Basnight  and  another 
against  P.  H.  Small.  Judgment  for  defend- 
ant, and  plainUfb  appeal.  Reversed. 

This  is  an  action  to  recover  damages  for 
entering  upon  the  land  of  the  plaintier  and 
removing  a  lo^ng  road  therefrom.  On  De- 
cember 31,  1910,  the  defendant  conveyed  the 
land  to  the  plalntHfs,  reserving  all  the  pine 
timber  that  woulQ  measure  10  inches  across 
the  stomp  when  cut,  provided  the  same  was 
cut  within  10  years.  The  plaintiff  W.  B. 
Basnight  testified  as  follows:  "I  am  one  of 
the  plaintiffs.  Cason  and  I  bought  the  land 
described  In  deed  from  Small  for  |10,000. 
About  one-third  of  It  was  woodland  Be- 
sides the  pine  reserved  by  Small,  there  was 
some  iK>pIar,  and  a  good  bit  of  gum  and  oak. 
At  the  time  the  bargain  for  the  land  was 
made,  and  when  the  deed  was  made,  both, 
there  was  a  logging  road  upon  the  land 
This  road  started  at  the  sound  and  ran  back, 
through  the  woods  on  edge  of  the  pasture 
and  into  the  swamp,  for  about  a  mile.  All 
of  the  road  was  on  this  tract  of  land,  and 
was  built  for  the  purpose  of  getting  out  the 
timber  on  this  tract  Tbis  road  was  Just  an 
ordinary  logging  road.  First  the  ties  were 
laid  and  then  the  rails.  A  few  of  the  ties 
were  entirely  underground,  others  filled  In 
with  dirt,  so  as  to  make  the  road  level. 
Road  was  made  level  enough  for  mules  to 
walk  upon.  There  were  two  trestles,  one  30 
and  one  40  yards  In  length.  The  30-yard 
one  was  about  four  feet  high.  On  these 
trestles  the  ties  were  laid  on  i>osts  or  pil- 
ing, right  close  together,  Joining  so  as  to 
make  it  solid.  The  rails  were  12-pottnd  rails, 
and  were  fastened  to  the  ties  with  spikes. 
Ties  were  pinesap  pine,  I  think,  and  would 
have  lasted  four  or  five  years.  At  the  time 
of  Small's  deed  to  Cason  and  me,  there  was 
timber  upon  this  tract,  other  than  the  pine 
reserved  by  Small,  large  enough  to  cut,  and 
we  could  have  used  this  road  beneficially  in 
getting  out  tbis  other  timber.  Small  moved 
this  road  This  after  his  deed  to  plaintiffs 
was  made.  Tore  up  the  road  and  hauled  the 
rails  away.  The  land  was  worth  fl,500  less 
after  the  road  was  removed,  than  it  was  with 
the  road  there,  as  it  was  when  plaintiffs 
bought  it  Small  moved  but  a  few  pines 
after  plaintiffs  bought  land.  Don't  know 
whether  he  hauled  them  over  road  or  In 
wagons.  He  used  road  for  hauling  pines  be- 
fore be  sold  laud  to  me.  After  Small  moved 
road,  he  sold  me  the  pine  timber  (reserved  in 
his  first  deed)  for  $2,000.  Don't  remember 
whether  this  was  before  or  after  this  suit 
was  brought — some  time  In  July  or  August 
last  year."  Plaintiffs  then  Introduced  the 
following  admissions:  "It  Is  admitted  that 
Miles  Goodwin,  If  present,  subject  to  com- 
petency and  relevancy,  would  swear  that  he 
has  had  much  experience  in  cutting  out  rights 
of  way  through  woods,  similar  to  that  spoken 
of  In  complaint,  and  tiiat  the  cost  of  cutting 
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oat  mch  right  of  way  and  laying  ties  and 
Iron  on  it,  in  making  a  timber  road,  woald  be 
from  25  cents  to  30  cents  per  yard,  In  mak- 
ing a  mile  of  road."  Plaintiffs  rested.  At 
tbe  conclnsion  of  the  plaintiflb'  evidence,  the 
d^endant  moved  for  Judgment  as  of  noasiilt, 
which  was  allowed.  PlaiotlffB  excepted,  and 
appealed  to  the  Supreme  Court 

Bond  &  Bond,  of  Edenton,  and  P.  W.  Mc- 
Mullan,  of  Hertford,  for  appellants.  Ward  ft 
Thompson,  of  Elizabeth  City,  and  Cbas. 
Whedbe^  ot  Hertford,  for  aitpklle& 

ALLEX,  J.  [1]  If  there  la  any  evidence 
that  the  logging  road  was  a  fixture,  there 
was  error  In  entering  the  Judgment  of  non- 
salt,  becanse,  if  a  fixture,  it  passed  to  the 
plaintiff  by  a  conveyance  of  the  land,  and 
he  would'  be  entitled  to  recover  damages  for 
Its  removal,  and  we  are  of  opinion  there  la 
such  evidence.  The  logging  road  was  an- 
nexed to  the  soil,  and  if  the  testimony  of  the 
plaintiff  is  true.  It  was  built  for  the  better 
enjoyment  of  the  land,  and  was  adapted  to 
that  purpose,  thus  meeting  the  rule  stated 
by  Justice  Walker  in  SUte  t.  Martin,  141  N. 
G.  8S2,  53  S.  E.  874,  which,  while  correct 
as  applied  to  the  ta.ctB  then  being  considered, 
Is  more  favorable  than  the  one  adopted  by 
our  court,  as  applicable  between  vendor  and 
T^dee,  which  is  the  relationship  of  the  plain- 
tiffs and  the  defendant 

[21  In  Overman  v.  Sasser,  107  N.  0.  435, 
12  S.  E.  64,  10  L.  B.  A.  722,  substantially 
all  of  the  cases  bearing  directly  on  this  ques- 
tion are  collected  by  the  present  Chief  Jus- 
tice, and  the  court  there  adopts  the  rule 
laid  down  by  Lord  Ellenborough  In  XSwes  v. 
Mawe,  3  East,  38,  that  as  between  vendor 
and  vendee  "the  common-law  rule  that  what- 
ever is  afllxed  to  the  freehold  becomes  a  part 
of  it  and  pasKS  with  it  la  obBerred  In  full 
vigor." 

[3]  The  defoidant  contends,  however,  that, 
although  this  may  be  the  rule  usually  ap- 
plied between  vendor  and  vendee,  the  fact 
that  the  logging  road  was  built  for  the  re- 
moval of  the  timber,  and  tliat  the  pine  tim- 
ber is  excepted  in  the  deed,  takes  this  case 
out  of  the  rule,  and  that  when  the  character 
of  the  road  Is  considered,  It  appears  that  It 
was  not  the  Intention  of  the  parties  that  the 
logging  road  should  pass  by  the  deed.  The 
answer  is  that  if  he  built  the  road  for  the 
sole  purpose  of  removing  the  timber,  he  was 
at  that  time  the  owner  of  the  timber,  and 
if  be  then  made  the  road  a  part  of  the  land 
by  annexation,  he  could  not  afterwards 
change  its  character  by  selling  the  land,  re- 
serving the  timber.  It  also  appears  from 
the  evidence  of  the  plaintiff,  that  there  was 
otiiw  timber  on  the  land,  not  reserved,  large 
enough  to  cut,  and  that  the  plaintiffs  could 
have  used  the  road  beneficially  in  getting  out 
this  timber.  The  reservation  In  the  deed, 
Instead  of  strengthening  the  contention  of  the 


defendant,  refutes  it,  upon  the  familiar  max- 
im, "Expresslo  unins  excluslo  alterlus."  The 
conclusion  la  almost  Irresistible,  that  when 
the  attention  of  the  def^idant  was  called  to 
the  reservations  he  wished  to  make  by  men- 
tioning the  pine  timber,  he  would  bare  also 
included  the  logging  road  if  be  had  not  In- 
tended It  to  pan  by  the  deed. 

There  Is  error. 

Beveised. 


BBASUIZ  et  aL  t.  BTRDIL 

(Stvnme  Ooort  of  North  CaroUna.  8vb  10; 

1913.) 

TbSSPASS  a  T*)-AOTB  OomXITDTZHG  TlES- 

FA8S. 

The  entry  by  defendant;  aimed  with  a  Shot- 
gun, and  killing  plaintiff's  dog,  chained  to  a 
stake  near  the  porch.  In  the  presence  of  plain- 
tiff's wife,  and  under  her  protest,  was  not  only 
a  trespass,  but  a  forcible  trespass,  an  indictable 
offense. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  I  «;  Deb  Dig.  ft  7.*] 

Appeal  from  Superior  Court,  caiovan  Coun- 
ty; Long,  Judge. 

Action  for  trespan  by  T.  Beaal^  and  otb- 
ers  against  O.  G.  Bynim.  From  a  Judgment 
in  fftvor  of  defendant,  plalntlffB  appeaL  Re- 
versed and  remanded. 

The  Issues  submitted  and  the  answers  of 
the  Jury  thereto  were  as  follows : 

"(1)  Did  defendant,  Byrum,  wrongfully  and 
unlawfully  enter  on  the  premises  of  the 
plaintiff  and  trespass  as  allied  In  com- 
plaint? Answer:  No. 

"(2)  What  damages,  if  any,  ts  plaintiff  en- 
titled to  recover  on  account  ot  Bald  alleged 
trespass?   Answer:   .•• 

The  plaintiffs  appealed. 

E.  F.  Aydlett,  of  Elizabeth  City,  and  Bond 
ft  Bond,  of  Edenton,  for  appellants.  Pruden 
ft  Pruden,  ot  Edenton,  S.  Brown  Sh^erd,  of 
Balelgh,  and  W.  B.  Prlvott,  ct  Edenton,  for 
appellee. 

BROWN,  J.  The  plaintiffs  requested  ttie 
court  to  charge  the  jury  that  If  the  evidence 
Is  believed  to  answer  the  first  issue,  "Yes." 
To  the  refusal  to  so  charge  plaintiffs  except- 
ed, and  duly  assigned  error.  We  think  that 
upon  the  evidence  as  presented  the  prayer 
should  have  been  given.  The  action  Is 
brought  to  recover  damages  for  a  forcible 
and  high-handed  invasion  of  plaintiflte*  home. 
The  evidence,  if  believed,  establlshee  a  forci- 
ble trespass,  an  indictable  offense. 

The  defendant  entered  upon  plalntiCb' 
premises  armed  with  a  shotgun*  and  shot 
and  killed  the  plaintiffs'  dog  when  chained  to 
the  piazsa,  and  in  the  wife's  presence  and 
against  her  protest  She  offered  evidence 
tending  to  prove  that  she  was  old,  afflicted 
with  heart  disease,  and  that  the  alarm  and 
shock  caused  by  defoidan^  conduct  bad 
caused  her  great  snfeerlng:  Tbere  la  ao  erl- 
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denoe  In  tbB  ncrad  that  Um  dog  wu  a  mad 
doff,  or  bad  been  bitten  by  one  witbln  tbe 
pnrrlew  of  section  3906  of  BevlBal,  and  tbere 
la  no  OTldence  that  Us  Immediate  destruc- 
tion was  neceauiiT*  2  Cyc  416  If  soch  was 
the  case,  tbe  owner  conld  be  compelled  to  de- 
stroy the  6og,  or  subject  hlnueU  to  tbe  poa- 
Biblllly  of  fine  and  Imprlsmunent,  and  nnder 
such  conditlonB  the  dog  conld  be  destroyed 
bj  order  of  the  Jnatloe  lasnlng  the  warrant 
under  said  eectbHi.  The  dog  at  the  time  was 
safely  diained  up,  and  Dor  the  dtfiendant  to 
enter  the  home  of  plalnUCDi  with  a  shotgun 
and  kill  the  dog  almost  at  the  wife's  feet  Is 
not  only  a  treqiasB,  bnt  well  calculated  to 
bring  on  very  serious  consequences.  Perry 
T.  Pbipps,  32  N.  a  250,  51  Am.  Dec  887; 
Wallace  v.  Douglas,  82  N.  0.  79. 
New  txlaL 


BONNEB  T.  BODMAN. 

(Snprone  Gourt  of  North  CaroUoa.    Sept  10, 

1013.) 

1.  MoRTO>AOS8    (I    838*)  —  ConDmOKS  on 
Gbantino. 

Wberc,  In  an  action  for  an  accounting  to 
ascertain  the  amount  due  under  a  deed  of  trust, 
plaintUE  admitted  there  was  due  $436,  the  coart 
could  require  payment  by  plaintiff  of  the 
amount  bo  admitted,  as  a  condition  of  enjoying 
a  sale  under  the  deed  of  trust,  since  he  who 
asks  equity  most  do  equity. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  SS  1028-1036 ;  Dec.  Dig.  8  338.*] 

2.  Appeal  and  Gbbob  (S  447*)— Eetkot  of 

APPKAL— iNTEBLOCUTOaX  APPEAL. 

The  denial  of  a  motion  for  a  restraining 
order  for  want  of  some  material  aTerment,  or 
because  tbe  evidence  is  insufficient,  does  not 
prevent  the  renewal  of  the  motion:  but  the 
motion  cannot  be  made  on  the  same  facts  after 
an  appeal  from  the  first  order. 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Error.  CenL  Dig.  |  2207 ;  Dec  Dig.  S 

Appeal  from  Superior  Oourt,  Beaufort 
County;  Wtaedbee,  Judge. 

Action  by  D.  D.  Bonner  against  W-.  O. 
Rodman,  trustee.  From  an  order  granting 
an  injunction  upon  condition  that  plaintiff 
pay  Into  court  an  amount  admitted  to  be  due, 
plaintifC  appeals,  and  from  an  order  grant- 
ing an  Injunction  upon  tbe  condition  that 
plaintiff  BO  pay  Into  court,  defendant  ap- 
peals. Affirmed  on  plaintiff's  appeal,  and 
reversed  on  defendant's  appeal. 

This  Is  an  action  for  an  accounting  to 
ascertain  the  amount  due  under  a  deed  of 
trust,  executed  by  the  plaintiff  to  the  defend- 
ant, Bodman,  on  April  19,  1905.  Tbe  trustee 
advertised  the  property  conveyed  in  the  deed 
of  trust  for  sale,  under  the  power  In  tbe  deed, 
and  the  plaintiff,  on  May  15, 1913,  aM»Ued  for 
a  restraining  oidat,  which  was  granted  by 
Judge  Whedbee;  but  he  required  tbe  plain- 
tiff to  pay  Into  court  <m  or  before  June  15, 
1913,  the  amonnt  he  admitted  to  be  due.  The 
plalntur  fklled  to  pay  said  amount,  as  pro- 
vided In  the  order  of  Judge  Whedbee  and 


the  trustee  again  advertised  tbe  property 
for  salfi^  and  the  plalntUT  i^caln  applied  for  a 
restnUnlng  order  before  Judge  Bragaw,  np- 
on  substantlaUy  the  same  tacts  presented  be< . 
fore  Judge  Whedbe&  Judge  Bn^w  granted 
the  restraining  order,  bnt  upon  condition 
that  the  lOalnttff  pay  Into  oourt  Jlhe  amount 
admitted  to  be  due  by  October  1,  1918. 

W.  B.  Bodman,  Jr.,  of  Washington,  N.  O., 
for  appellant  Harry  McMullan,  of  Washing- 
ton, N.  C,  for  appellee. 

Plaintiff's  AppeaL 

ALLBN,  J.  [1]  The  plaintiff  admitted  that 
he  owed  tbe  defendant  9486,  and  it  was 
therefore  within  the  power  of  the  court,  up- 
on the  facts  atq?earing  In  this  record,  to  re- 
quire the  payment  of  this  sum  within  a  rea- 
sonable time. before  granting  equitable  relief, 
upon  the  fbmlllar  i^dpls  that  be  who 
asks  equity  must  do  eqnl^,  althoni^  a  case 
might  arise  In  which  the  court  could  refuse 
to  Impose  such  a  condition.  An  order  similar 
to  the  one  appealed  from  was  approved  in 
Pritchard  t.  Sanderson,  84  N.  a  289. 

Affirmed. 

DefSndant's  Ai^tesl. 

The  appeal  from  the  order  of  Judge  Bra- 
gaw presents  the  question  of  the  right  of  a 
party  to  renew  his  motion  for  a  restraining 
order,  uiwn  substantially  the  same  facts  pre- 
sented on  his  first  application,  and  after  he 
has  appealed  from  the  first  order. 

[2]  The  denial  of  a  motion  for  a  restrain- 
ing order  for  want  of  some  material  aver- 
ment, or  because  the  evidence  Is  insufficient, 
does  not  prevent  the  renewal  of  the  motion 
(Balcombe  v.  Com'rs,  89  N.  O.  846);  but  it 
has  been  uniformly  held  In  this  court  that 
the  motion  cannot  be  made  on  the  same  facts 
after  an  appeal  from  the  first  order.  Jones 
V.  Thome.  80  N.  C.  72;  Pasourv.  Llneberger, 
90  N,  O.  161 ;  Pennlman  v.  Daniel,  91  N.  O. 
431;  Green  v.  Griffin,  95  N.  0.  50;  Hmry  v. 
Billiard,  120  N.  0.  487.  27  S.  B.  130 ;  Combes 
V.  Adams,  160  N,  a  70,  68  S.  £1  186. 

In  the  last  case  dted,  which  was  an  ap- 
peal from  an  order  denying  a  second  motion 
for  a  restraining  order,  after  an  appeal  from 
the  first  order.  Justice  Hoke  says:  "While 
the  court  has  held  that  an  appeal  from  an 
interlocutory  order  leaves  tbe  action  for  all 
other  purposes  In  the  court  below,  the  deci- 
sion Is  also  to  the  effect  that  the  disposition 
of  the  interlocutory  order  and  all  questions 
incident  to  and  necessarily  Involved  In  the 
ruling  thereon  are  carried  by  the  appeal  to 
the  appellate  court,  and  the  judge  below 
therefore  had  no  power  to  entertain  or  act 
upon  appellant's  motion." 

We  are  therefore  of  opinion  ttiere  Is  oror. 

Reversed. 

BBOWN,       not  sitting. 
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POWELL  T.  FOSBURG  LUMBER  OO. 

(Supreme  Court  of  North  Carolina.   Sept  10. 
1913.) 

Loos  AND  LOOQINQ  (|  2*)— EZCBFTIOmi— BiS- 
EEVATIOKS. 

A  grantor  cooveyed  certain  timber  on  ber 
iand  with  right  to  the  grantee  to  enter,  etc., 
within  10  years,  with  priTilege  of  an  extension 
for  5  more  years,  if  desired  by  grantee.  The 
grantor  afterwards  conveyed  the  land,  hut  ex- 
pressly excepted  the  timber  previously  conveyed, 
and  referred  to  that  deed.  Before  the  expira- 
tion of  the  10  years  in  which  to  remove  tbe 
timber,  and  after  she  had  parted  with  title  to 
the  land,  she  granted  to  the  assignee  of  tbe 
original  grantee  of  the  timber  the  extension  of 
S  years  as  provided.  Held  that,  as  there  waa 
a.  reservation  of  the  right,  ber  grant  of  tbe  ex- 
tension was  valid. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
r-ogging.  Cent.  Dig.  (S  1-5;  Dec.  Dig.  |  2.*] 

Appeal  from  Superior  Court,  Nash  Coun- 
ty; I^ne,  Judge. 

Action  by  Samuel  Powell  against  tbe  Fos- 
burg  Lumber  Cumpauy.  From  a  Judgment 
In  favor  of  plaiutifF,  defendant  appeals.  Re- 
versed, and  injunction  set  aside. 

W.  E.  Daniel,  of  Weldon,  Jos.  P.  Plppen, 
of  Littleton,  and  E.  L.  Travis,  of  Halifax, 
for  appellant  Finch  &  Vangfaan,  of  Nash- 
Tllle,  and  Jacob  Battle,  of  Rocky  H ount,  for 
appellee. 

CLARK,  a  J.  Mary  EL  Sumner  July  8, 
1901,  conveyed  to  W.  W.  Cummer  all  the 
pine,  oak,  and  poidar  timber  m  a  certain 
tract  of  land  (duly  described)  measuring  10 
Inches  in  diameter  when  cnt,  with  tight  to 
enter,  etc:,  within  10  years  from  that  date, 
with  the  privilege  of  an  extension  of  5  more 
years,  if  desired  by  the  grantee,  upon  pay- 
ment of  a  specified  sum.  Cummer  conveyed 
his  interest  in  said  contract  to  the  defendant 
On  November  29,  1901,  Mary  B.  Sumner  con- 
veyed a  part  of  said  hmd  to  Solomon  Arring- 
ton  and  the  balance  to  Lewis  Foreman;  the 
deeds  containing  Ihe  following:  "Excepting 
from  this  conveyance  tbe  timber  sold  by  said 
Mary  E.  Sumner  on  said  land  and  by  her 
conveyed  to  W.  W.  Cnmmer  by  deed  recorded, 
Book  122,  page  21,  Nash  County  Registry, 
to  which  reference  is  madft**  By  mesne 
conveyances  the  plaintiff  became  the  owner  of 
the  lands  thus  conveyed  by  Mary  E.  Sum- 
ner to  Arrlngton  and  Foreman.  Mary  E. 
Sumner,  before  the  expiration  of  the  10 
years  which  was  allowed  W.  W.  Cummer  In 
which  to  cut  and  remove  the  tlmt>er,  granted 
to  the  defendant.  Cummer's  assignee,  an 
extension  of  5  years  from  July  3,  1911,  in 
which  to  cut  said  timber,  in  consideration 
of  the  amount  stipulated  for  in  the  deed  to 
Cummer. 

Upon  these  facts  the  continuance  of  the 
injunction  to  the  hearing  waa  improvidently 
granted.   Mary  B.  Sumner,  in  her  convey- 


ance of  the  land,  reserved  the  right  to  Cum- 
mer to  have  the  timber  for  5  additional  years, 
and  ber  grant  thereof  to  the  defendant,  the 
assignee  of  Cummer,  was  valid.  The  cases 
relied  upon  by  the  plaintiff  are  not  in  point 
In  Bateman  v.  Lumber  Co.,  IM  N.  C.  248, 
it  was  h^d  that  timber  not  cut  within  the 
time  prescribed  goes  with  the  land,  and  that 
on  expiration  of  the  time  limited  the  subse- 
quent purchaser  and  owner  in  fee  of  the  land 
becomes  the  owner  of  the  timber.  In  that 
case  the  grantee  of  the  timber  did  not  pro- 
cure an  extension  of  time  under  his  option, 
nor  offer  payment  therefor  till  after  his 
lease  had  expired.  In  Hornthal  v.  Howcutt, 
154  N.  C.  228,  70  S.  E.  171,  there  waa  no  ex- 
tension clause  or  option  reserved  in  the  deed 
by  the  grantor,  and  It  was  held  that  the 
grantee  of  the  land  became  the  owner  of  tbe 
timber  remaining  uncut  at  the  termination 
of  the  lease.  In  Kelly  v.  Lumber  Co.,  157 
N.  C.  175,  72  S.  E.  957,  It  was  held  that  when 
the  conveyance  reserves  to  the  grantor  the 
timber,  without  spedQ^g  in  what  time  It 
la  to  be  removed,  the  grantor  must  cut  and 
remove  it  within  a  reasonable  time  after 
notice  to  do  BO  given  by  the.  grantee  of  the 
land.  And  his  grantee  of  the  timber  holds 
such  reservation  of  the  timber  in  tbe  same 
plight  as  the  grantor  held  it  But  here  the 
conveyance  of  tbe  land  reserved  the  timber 
in  accordance  with  the  terms  of  tiie  deed  to 
Cummer  for  the  timber,  which  deed  Is  specif- 
ically referred  ta  That  reservation  vras  for 
10  years,  with  the  option  In  Cummer  of  an 
extenfdon  fbr  ff  years.  This  5  years  the 
grantor,  Mary  E.  Sumner,  granted  to  Cum- 
xaer'a  assignee  before  the  expiration  of  tiie 
10  years.  The  grantee  of  the  land  had  fnll 
notice  of  the  trains  of  this  reservation  by 
his  deed  and  the  plaintiff  holding  by  mesne 
conveyances  under  said  grantee  holds  'the 
land  in  tbe  same  plight  Tbe  injunction 
should  be  set  aside. 
Reversed. 


COOPER  et  ni.  v.  FOSBURG  LUMBER  CO. 

(Supreme  Court  of  North  Carolina.    Sept.  10, 
1913.) 

Appeal  from  Superior  Court,  Nash  County ; 
Laue,  Judge.  • 

Injunction  suit  by  A.  W.  Cooper  and  wife 
against  the  Fosburg  Lumber  Company.  From 
a  judgment  in  favor  of  plalntlffR.  defendant  an- 
peal3.  Ueversed. 

W.  B.  Daniel,  of  Weldon.  Joa.  P.  Pippen,  of 
Littleton,  and  E.  L.  Travis,  of  Halifax,  for  ap- 

Sellant  Finch  &  Taughau,  of  Nashville,  and 
acob  Battle,  of  Bocky  Mount,  for  appellees. 

CLARK,  C.  jr.  The  facta  In  this  case  are 
substantially  the  same  as  in  Powell  v.  Foshnrg 
Lumber  Co.,  supra,  at  this  term,  and  this 
case  is  governed  by  the  decision  in  that  Tbe 
injunction  must  be  set  aside. 

Reversed. 
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GRISWOLD  T.  WBSTBSN  UNION  TELH- 
GRAPH  CO. 

(Saivune  Court  of  North  Gon^na.   Sept  24, 
1918.) 

Teugbafhb  ahd  TELSPHoms  (i  87*)— De- 

I.IVBBT  or  MB88A0BI— DEUVEBT  AVTEB  Of> 

ncE  HOUBS. 

When  a  telegram  is  recdved  hj  an  agent 
of  a  telegraph  company  after  office  hours.  It 
Is  his  doty  to  make  reasonable  efforts  to  deoT- 
er  it,  and  if  he  cannot  do  so  he  must  endeavor 
to  notify  the  sender  of  its  nondelivery. 

[EH.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones.  Cent  Dig.  is.  24.  29,  30, 82; 
Dec  Dig.  S  37>1 

Appeal  from  Superior  Court,  Cbatham 
County;  Daniels,  Judge. 

Action  by  J.  M.  Grlswold  against  the  West- 
em  Union  Telegraph  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

The  action  is  to  recover  damasea  for  men- 
tal aiWDiab  for  ne^^igent  fUlnre  to  d^var 
a  telegnun  reading:  "Merrit  Qriswold, 
Bear  Creek,  N.  C,  Father  died  at  12  today. 
Bnrial  tomorrow  evening  church.  [Signed] 
Oscar  GrlBWoML" 

The  telegram  was  filed  with  the  Poatal  Tel- 
egraph Company's  agent  at  Wendell,  N.  C. 
on  Sunday  afternoon,  February  4,  1912,  at 
about  4  p.  m.  It  was  ddiverad  hy  Oscar 
Griswold,  THsvbew  of  plaintiff,  and  the  agent 
explained  to  him  that  It  was  donbttnl  if  the 
message  could  be  gotten  through.  The  agent 
sent  the  message  off,  closed  his  ct&ee,  and 
never  went  back  until  Monday  morning.  The 
message  was  receiTed  at  Bear  Creek,  N.  C., 
about  A:15  p.  m.  of  the  same  day  by  the  agoit 
of  the  d^tendant  and  was  not  delivered  to 
the  plalntilf  until  tBe  forenoon  of  Monday. 
The  agent  at  Bear  Greek  was  In  his  office 
wlien  call  was  made  for  him,  ttiough  his 
Sunday  hours  were  from  8  to  10  In  the  mom- 
ing,  and  1 :30  to  3 :80  in  the  afternoon,  and 
be  nude  no  effwt  to  deliver  the  same  or 
eend  a  soviee  message  until  the  next  fore- 
noon. The  deceased  was  brother  of  the 
plaintiff  and  tether  of  the  sender  of  the  mes- 
sage. He  died  about  noon  on  Febmary  4, 
1912,  and  was  buried  at  the  church  about 
4  p.  m.  February  5, 1912,  several  miles  in  the 
country  from  Wendell. 

There  was  evidence  tending  to  show  that 
plaintiff  conid  and  would  have  driven  to 
Sanford  the  night  of  the  4th,  caught  a  mid- 
night train  on  the  Seaboard  for  Raleigh, 
and  reached  the  funeral  and  burial  In  time. 

The  defendant  moved  for  judgment  as  in 
case  of  nonsuit  at  the  close  of  the  plaintiff's 
evidence,  and  at  the  close  of  the  whole  evi- 
dence renewed  the  motion.  The  motion  was 
denied.  The  defendant  also  excepted  to  so 
much  of  his  honor's  chaise  as  related  to  the 
duty  of  the  defendant's  agent  at  Bear  Creek 
to  use  reasonable  effort  to  deliver  the  mes- 
sage on  Sunday  evaiing  after  its  receipt  by 
bim. 


The  exceptions  taken  by  the  defendant  bear 
upon  only  one  point,  and  that  is  what  duty 
the  d^endant  owed  to  the  plaintiff  to  make 
any  effort  to  deliver  the  message  to  him, 
after  it  had  received  the  same  at  Bear  Creek, 
N.  C,  several  honrs  after  the  closing  of  the 
defradant's  office  at  that  point,  in  accord- 
ance with  its  office  hours  for  Snnday. 

Rose  &  Rose,  of  Fayettevllle,  and  Hayes 
&  Bynum,  of  Plttsboro,  for  appellant  H.  A. 
Ijondon  &  Son,  of  Plttsboro,  for  appellee. 

ALLEN,  J.  The  appeal  presents  the  single 
InQuiry  as  to  the  correctness  of  the  rule  that 
when  the  telegram  is  received  by  the  agent 
of  the  telegraph  company,  although  outside 
of  reasonable  office  hours.  It  is  bis  du^  to 
make  reasonable  efforts  to  deliver  it,  or  if 
he  cannot  do  bo  he  must  endeavor  to  send  a 
message  to  the  sender  notifying  him  of  non- 
delivery, and  is  controlled  by  Carter  v.  Tel- 
egraph  Co.,  141  N.  C.  374,  64  S.  E.  274, 
Suttle  V.  Telegraph  Co.,  148  N.  C.  480,  62  S. 
B.  fi^  128  Am.  St  Rep.  631.  and  Carswell  v. 
Telegraph  Co.,  154  N.  C.  112,  69  S.  E.  782, 
32  L.  B.  A  (N.  S.)  611,  which  have  been 
affirmed  at  this  term  in  Ellison  v.  Telegraph 
Co..  79  S.  B.  277. 

No  error. 


WATKINS  V.  SEABOARD  AIR  LINE  BY. 

(Supreme  Court  of  North  Carolina.   Sept  24, 
1918.) 

BVXDEMCE       4Tl^-OniraON  BVXDENCB. 

In  an  acticoi  gainst  a  railroad  company 
for  negligently  bumiiig  timber  by  sparks  from 
a  passing  engine,  it  was  error  to  refuse  to  per- 
mit a  witness,  who  bad  operated  engines  and  bad 
mncb  expeiienee  in  obserring  how  far  sparks 
would  By  from  them,  to  testify  how  far  sparks 
would  be  thrown,  since  this  was  not  opinion  ev- 
idence but  a  statement  of  a  fact  by  a  person 
qualified  to  so  testify. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig,  II  2149-2186;  Dec  Dig.  |  471.*] 

An>eal  from  Superior  Court,  Lee  County ; 
Bragaw,  Judge. 

Action  by  E.  F.  Watkins  against  the  Sea- 
board Air  Line  Railway.  From  a  Judgment 
in  favor  of  plaintiff  defendant  appeals.  Re- 
versed. 

Mclver  &  Williams  and  A.  A  F.  Seawell,  all 
of  Sanford,  for  plaintiff.  W.  H.  Neal,  of 
Laurinbui^,  for  defendant. 

BROWN,  J.  Plaintiff  sues  to  recover  dam- 
ages fOr  negligently  burning  his  timber  by 
sparks  ^H»ping  from  a  passing  engine.  The 
fire  started  off  the  right  of  way  arid,  accord- 
ing to  defendant's  witness,  881  feet  from  the 
track.  There  was  much  evidence  offered  on 
both  sides  as  to  whether  the  fire  originated 
from  a  spark  from  an  engine. 

Defendant  offered  one  Holland,  who  testi- 
fied that  be  reached  the  flre  within  five  min- 
utes after  It  started,  at  a  point  the  above 
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distance  from  the  track;  train  had  passed 
about  an  boar  previous;  that  he  had  oper> 
ated  engines,  wood  and  coal  bamera,  and  had 
much  experience  In  observing  how  ^r  sparks 
would  Qy  from  them  under  similar  conditions. 
The  defendant  asked  the  witness  this  ques- 
tion: "From  what  you  saw,  how  tar  would 
you  say  sparks  would  be  thrown  from  one  of 
those  locomotlTes?"  The  question  was  ex- 
cluded.   Defendant  excepted 

The  point  Is  decided  In  Caton  t.  Toler.  160 
N.  C.  105,  75  S.  E.  829,  opinion  by  Justice 
Hoke,  wherein  the  distinction  between  expert 
and  nonexpert  evidence  is  de&rly  pointed 
out  and  many  authorities  cited.  In  that  case 
It  was  held  competent  for  nonexpert  witness- 
es, qualified  from  observation  and  experience, 
to  testify  as  a  statement  of  tact  relative  to 
the  Inquiry  that  burning  llghtwood  stumps 
under  the  condition  indicated  were  not  dan- 
gerous and  not  likely  to  throw  sparks  any 
distance. 

Deppe  T.  Railway  Co..  154  N.  C.  523.  70  8. 
G.  6S2,  relied  upon  by  the  plaintiff,  Is  easily 
dlstlngnlsbable  for  the  reason  given  in  the 
above-cited  case,  viz.:  "The  answer  sought 
was  a  deduction  of  the  witness  from  facts  In 
evidence  and  involving  clearly  an  opinion 
of  the  witness  on  the  very  question  the  Jury 
were  called  on  to  decide." 

New  trlaL 


STATB  T.  BVBBETT. 

(Supreme  Oonrt  of  North  Carolina.    Sept  10, 
1913.) 

1.  Cbihival  Law  (|  982*)  —  SusFKnaioiv  or 
Sehteno— PowBB  aw  COUBT. 

A  court  has  power  to  snapend  sentence  up- 
on one  convicted  op  pleading  guilty  to  a  crime, 
upon  reaBOnable  terms  and  conditions  imposed 
at  the  time  sentence  Is  suspended. 

[Ed.  Mote.— For  other  coses,  see  Criminal 
lAw,  Cent  Dig.  H  2000,  2001;  I>ee.  Dig.  | 
982.'} 

2.  Cbuinal  Law  (8  982*)— Suspension  or 
Sentence— Pbesumptio  N . 

Where  a  'defendant  is  pieseot  in  court  at 
the  time  an  order  suspending  sentence  upon  cer- 
tain conditions  is  made,  and  does  not  object 
thereto,  it  will  be  presumed  that  the  order  was 
entered  with  his  consent,  If  not  at  his  regnesL 
[EA.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2000,  20^;  Dec;  Dig.  | 
982.*] 

3.  Criminal  Law  (|  1134*)— Suspension  or 
Sentence^-Ddhation  op  Suspension. 

Where  Ae  court  suspended  sentence  upon 
one  who  had  pleaded  guilty  to  a  charge  of  un- 
lawfully selling  intoxicating  liquors,  on  condi- 
tion that  he  pay  the  costs,  and  appear  at  each 
criminal  term  for  two  years  and  shaw  that  he 
demeaned  himself  as  a  law-abiding  citizen,  a 
contention  that  if  the  court  could  suspend  sen- 
tence at  all  it  might  do  so  indefinitely  need  not 
be  considered,  since  the  suspension  for  two 
years  was  not  an  abuse  of  the  court's  discretion 
as  to  the  time  of  suspension. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H_2B87.  2668,  2988-2998,  SO0& 
3007-8071;  Dee.  Dig.  1 1134.*] 


4.  Cbiuinal  Law  ^  982*)— Suspension  or 

SBNTENOX— COMFUANCZ  WITH  CONDmONB., 

The  paymmt  of  tiw  costs  la  such  a  case 
does  not  amount  to  a  compliance  with  the  terms 
of  the  suspension,  so  as  to  deprive  the  court  of 
the  power  thereafter  to  proceed  to  judgment 
when  he  ascertained  that  the  defendant  had 
again  become  a  common  retailor  of  intoxicating 
liquors. 

[Ed.  Note.— For  othra  eases,  see  Criminal 
Law,  CenL  Dig.  H  2000. Dec  Dig.  % 
982.*] 

6.  CannNAL  Law  (S  982*)— Susfiksxon  of 
SinnncB— ConDinoNS. 

The  ooiiditi<m  In  an  order  snspoiding  sen- 
tence on  conviction  of  defendant,  that  be  appear 

at  each  term  and  show  that  he  had  demeaned 
himself  as  a  law-abiding  citizen,  did  not  render 
the  judgment  uncertain  as  an  alternative  judg- 
ment. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2000,^^;  Dee.  Dig.  | 
982.*! 

6.  Criminal  Law  ({  982*)— Suspension  or 
Sentence— Violation  of  Conditions. 

Where  the  court  suiqtended  sentence  on  one 
convicted  of  the  Illegal  sale  of  intoxicants,  on 
condition  that  defendant  appear  at  each  crim- 
inal term  for  two  years  and  show  good  behavior 
on  his  part,  a  sentence  imposed  at  a  subsequent 
term,  at  which  the  court  ascertained,  after  hear- 
ing testimony  on  both  sides,  that  the  defendant 
had  been  again  engaged  in  the  unlawful  sale  of 
Intoxicating  liquors,  was  a  sentence  for  the 
former  offense  and  not  for  the  subsequent  con- 
duct, which  only  was  a>nBidered  to  show  that 
the  defendant  was  no  longer  entitled  to  clem- 
ency. 

[Ed.  Note.— For  other  cases,  see  OriminsI 
lAw^^Cent  Dig.  H  2000^  20^;  Dee.  Dig.  { 

7.  JuBT  <J  21*)— Right  to  Tbial  by  Jubt— 
Violation  or  Conditions  or  Suspended 
Sentence. 

A  defendant  Is  not  entitled  to  a  jury  trial 
to  determine  whether  he  had  violated  tiie  condi- 
tions upon  which  sentence  had  formerly  beat 

suspended. 

{Ed.  Note.— For  other  cases,  see  Jury,  CenL 
Dig.  H  134-142 ;  Dec.  Dig.  $  ilM 

8.  Cbihinal  Law  (|  982*)— Susfenszon  or 
Sentence— DiscBETiON  or  Goubt. 

The  power  to  suspend  judgment  should  be 
exercised  fairly  and  reasonably,  so  as  not  to 
deprive  the  dMendant  of  the  right  to  assign  er- 
rors and  review  the  proceedings  In  the  court 
below ;  but,  where  the  court,  with  the  consent  of 
the  defendant  and  for  his  benefit  suspended 
sentence  upon  a  plea  of  guilty  to  a  charge  of  un- 
lawfully selling  intoxicating  liquors,  condition- 
ed upon  payment  of  the  costs  and  a  showing  of 
good  behavior  at  each  criminal  term  for  two 
years,  there  was  no  abuse  of  the  court's  discre- 
tion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  It  2000,  2001;  Dee.  Z>lg.  | 

982.*] 

Appeal  from  Superior  Conrt,  fidgacombe 
County;  Cllne,  Judge. 

D,  E  Everett  pleaded  guilty  to  the  un- 
lawful sale  of  intoxicating  llgnor,  and  sen- 
tence was  suspended  by  the  court  during 
good  behavior.  At  a  subsequent  term  the 
court,  having  satisfied  itself  that  the  de- 
fendant bad  again  engaged  in  selling  intoxi- 
cating liquor,  imposed  sentence  npon  Uie 
former  plea  of  guilty,  and  the  defendant  ap- 
peals. Affirmed. 
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Mie  d^endant  wu  indicted  In  three  cases 
for  nnlawfOUr  selling  Uqnor,  end  pleaded 
gidlty  to  each  Indtotmuit  at  Swtemlwr  tonn, 
1911.  Judgment  was  pn78d  by  the  soUdtor, 
and  the  court  adjudged  that  defnidant  pay 
a  fine  of  HBO  and  the  costs  In  the  first  cas^ 
suspended  ludgm»it  on  payment  of  tiie  costa 
In  the  second,  and  entered  the  ft>llo«ing  or> 
der  In  the  third:  *'It  is  ordered  that  Jadg^ 
meat  he  suspended  on  the  payment  of  costs, 
and  further  that  the  defendant  enter  into 
a  bond  in  the  sum  of  9200  for  his  appearance 
at  each  criminal  term  of  this  court  for  the 
next  t^o  years  and  show  that  he  has  de- 
meaned himself  as  a  good  and  law-abiding 
dtiaoL'*  The  defendant  appeared  from  term 
to  term  of  the  court,  and  at  March  term, 
iSHB,  on  the  suggestion  of  the  solicitor  that 
the  defendant  had  rlolated  the  terms  Impos- 
ed bj  Che  court  for  the  snqtenslon  of  jndg- 
meat  at  Sqttember,  1911,  by  unlawfally  sell- 
ing liquor,  tlw  court.  In  the  preaoice  of  de- 
fendant, heard  testimony  from  both  ddes 
upon  the  accusation,  and,  on  due  considera- 
tion thereof,  found  as  a  &ct  that  the  defnid- 
ant lud  engaged  In  the  unlawful  sale  of 
lianor.  In  violation  of  the  condition  upon 
whldi  Uie  judgment  of  the  court  had  bedn 
suspended.  The  court  thereupon,  and  for 
the  same  cause,  adjudged,  in  said  case,  that 
defendant  be  imprisoned  In  the  county  Jail 
for  the  term  of  nine  months,  with  directions 
that  he  be  assigned  by  the  county  comnds- 
sioners  to  work  on  the  public  roads,  and  from 
this  Judgmoit  be  appealed. 

Jno.  L.  Bildgers,  of  Tarboro,  for  appellant 
Attorney  General  BI(Aett  and  T.  H.  OalTert, 
of  Ralelgli,  for  the  State. 

WALKER,  J.  (after  stating  the  fftcts  as 
abore).  [t]  The  practice  of  suspending  Judg- 
ment upon  coDTictlons  In  crimhial  cases  and 
upon  reasonable  terms  has  bo  long  prevailed 
in  our  courts  that  we  would  be  loath  to  dis- 
turb It,  except  for  the  most  conTindng  rea- 
son, supported  by  the  clearest  authority 
showing  Its  lll^llty.  We  are  satisfied, 
after  the  most  careful  examinatioD  of  the 
question,  that  no  such  reason  can  be  present- 
ed, and  that  no  such  precedent  can  be  found. 
Recent  dedsloos  of  this  court  are  strongly  In 
favor  of  the  power  as  existing  In  the  court, 
when  It  is  fairly  and  not  unreasonably  or 
oppresslTely  exercised.  In  this  case  the 
learned  and  enlightened  Judge,  who  presid- 
ed and  imposed  the  sentence,  proceeded  with 
great  caution  after  a  final  hearing  of  both 
sides,  and  we  concur  In  bin  finding  of  fact 
and  bis  conclusion  that  this  was  a  proper 
case  for  the  use  of  the  power  residing  In  hlto, 
in  order  to  punish  the  defendant  for  a  viola- 
tion of  the  criminal  law,  which  he  bad  con- 
feraed  In  open  court,  and  of  which  he  had 
been  adjudged  guilty;  he  having  shown  him- 
self no  longer  oitltled  to  the  clemency  of  the 
court 

Before  discussing  the  general  qnestlou  as 
to  the  powar  of  flie  court  to  suivend  Judg- 


ment uiwn  tenaa  and  etoffltlons  Imposed  at 
the  time.  It  will  be  well  to  notice  the  ob- 
jections made  by  t3ie  learned  cmaatA  tor  the 
defoidant  In  his  brief  and  argument  As  we 
understand,  they  are  the  following:  (1)  If 
the  court  can  snqioid  Hie  Judgment,  It  may 
do  BO  indefinitely.  (2)  The  snqpenslon  was 
really,  and  In  law,  conditioned  upon  the  pay- 
ment of  costs  only,  and,  when  the  costs  were 
paid,  tiie  power  of  the  court  to  proceed 
further  was  terminated,  for  the  condition  an- 
n«ed  was  no  part  of  the  punishment  (3) 
The  conditional  terms  imposed  render  Che 
Judgment  uncertain,  as  In  the  case  of  alter- 
native Judgments.  (4)  The  court  has  punish- 
ed the  defraidant  for  what  he  has  done  since 
the  suspension  of  the  Judgment  and  not  for 
the  OTlglnal  offense,  and  for  which  he  has 
not  been  tried  upon  Indictment  and  convicted 
by  a  Jury.  We  do  not  think  any  of  these  ob- 
jections are  toiable.  It  would  be  useless  for 
us.  In  this  case,  upon  a  suspension  for  only 
two  years,  to  Inquire  what  would  be  the 
legal  effect  of  an  indefinite  suspentflon,  as 
there  has  been  no  each  exercise  of  the  con- 
ceded power. 

[2]  It  must  not  be  overlooked  that  the 
suspension  of  Judgment  upon  terms  express- 
ed therein,  at  September  term,  1911,  was 
entered  with  the  defendant's  Implied  assent 
at  least ;  he  being  present  and  not  objecting 
thereto.  This  court  said  in  State  v.  Crook, 
115  N.  C.  760,  20  S.  E.  613,  29  Tj.  E.  A.  260, 
that  such  an  order  Is  not  prejudicial  but  fa- 
vorable to  a  defendant  In  that  punishment 
is  put  off.  with  the  chance  of  escaping  It  al- 
together, and  It  Is  presumed  that  he  was 
present  and  assented  thereto.  If  he  did  not 
ask  for  It  as  a  measure  of  relief  from  Im- 
pending punlshm^t  The  court  also  express- 
ed some  surprise  at  the  suggestion  that  the 
rights  of  a  defendant  are  Infringed  or  his 
interests  Impaired  by  allowing  him  to  escape 
for  the  present  the  tolls  of  the  law,  by  sus- 
pending Immediate  action  and  affording  him 
an  oi^rtunlty  for  reformation  as  a  basis 
for  permanent  clemency.  Instead  of  requir- 
ing htm  at  once  to  undergo  the  punishment  of 
the  law,  for  the  offense  of  which  he  had  been 
convicted.  And  we  repeat  that  it  is  strange 
he  should  complain  of  the  merciful  consider- 
ation which  the  law  thus  extends  to  him. 

The  practice  of  suspending  Judgment  upon 
terms  prescribed  has  been  sanctioned  In  our 
courts  for  a  long  time,  and  It  seems  to  have 
been  recognized  In  England,  for  in  4  Black- 
stone,  394,  It  Is  said  that:  "A  reprieve  (from 
reprendre,  to  take  back)  is  the  withdrawing 
of  a  sentence  for  an  Interval  of  time,  where- 
by the  execution  Is  suspended.  This  may 
be,  first  ex  arbltrio  Judlds,  either  before  or 
after  Judgment  as  where  the  Judge  Is  not 
satisfied  with  the  verdict  or  the  evidence  is 
suspicious,  or  the  indictment  is  Insutliclent, 
or  he  is  doubtful  whether  the  offense  be  with- 
in clergy,  or  sometimes,  If  it  be  a  small  fel- 
ony, or  any  favorable  circumstance  appear  in 
the  crlndnal'a  character,  In  order  to  give 
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room  to  apply  to  the  crown  for  either  an 
absolute  or  oondltional  pardon."  And  to  the 
same  effect  we  find  the  law  thus  stated  In 
Chltty's  Cr.  Law,  76:  "The  more  nsoal 
course  Is  for  a  discretionary  reprieve  to  pro- 
ceed from  the  Jadge  tdmself,  who,  from  his 
acquaintance  with  all  the  drcnmstances  of 
the  trial,  is  most  capable  of  Jadglng  when 
It  la  proper.'  Tbe  power  of  granting  this 
respite  belongs,  of  common  right,  to  erery 
tribunal  which  is  invested  with  authority  to 
award  execution.  And  this  power  exists 
even  in  cases  of  Ugh  treason,  though  the  judge 
abould  be  very  prudent  In  its  ezendse."  **At 
common  law  every  court  invested  with  pow- 
er to  award  execution  in  criminal  cases  has 
Inherent  power  to  suspend  tba  sentence." 
Clark's  Cr.  Pro.  496.  In  Oom.  t.  Dowdlcan's 
Bail,  115  Uasa.  183,  It  was  held  to  be  proper 
and  wiOiin  the  power  of  the  court,  after  con- 
viction In  a  criminal  case,  'Vhen  the  court 
Is  sattsfled  that,  by  reason  of  extenuating 
drcumatances,  or  of  the  pendency  of  a  ques- 
tion of  law  in  a  like  case  before  a  higher 
court,  or  other  sufficient  caus^  public  Jus- 
tice does  not  require  an  Immediate  sentence, 
to  order,  with  the  consent  of  the  defendant 
and  of  the  attorney  for  the  commonwealth, 
and  upon  such  terms  as  the  court  In  its  dis- 
cretion may  impose,  that  the  indictment  be 
laid  on  file,  and  this  practice  has  beoi  rec- 
ognized by  statate.  •  •  •  Such  an  order 
is  not  equivalent  to  a  final  Judgment,  or  to 
a  nolle  i^oseqoi  or  discontinuance,  by  which 
the  case  is  put  out  of  court,  but  Is  a  mere 
suspending  of  active  proceedings  in  the  case, 
which  dispaues  with  the  necessi^  of  enter- 
ing formal  contlnnances  upon  the  dotftets, 
and  leaves  it  within  the  power  of  the  conrt 
at  any  time,  upon  flie  motion  of  either  party, 
to  bring  ttie  case  forward  and  pass  any  lawful 
order  or  Judgment  tliereln.  Meltlier  the  or- 
der laying  the  Indictment  on  file,  nor  the  pay- 
meit  of  costs,  tiierefore,  in  any  of  the  four 
cases,  entitled  the  defendant  to  be  finally  dis- 
charged." SometimeB  the  Judge  reprieves, 
said  Lord  Hale,  "as  where  he  is  not  satisfied 
with  the  verdict,  or  tbe  evidence  Is  uncertain, 
or  Qie  Indictment  is  Insuffident,  or  doubtful 
whether  within  clergy.  Also  when  favorable 
or  extmuating  circumstances  appear,  and 
when  youths  are  convicted  of  their  first  of- 
fense. And  these  arbitrary  reprieves  may  be 
granted  or  taken  olE  by  the  Justices  of  gaol 
delivery,  although  their  sessions  be  adjourned 
or  finished,  and  this  by  reason  of  conmioQ 
usage."  2  Hale,  P.  a  c  68,  p.  412,  Our 
courts,,  of  course,  can  only  act  In  snCh  mat- 
ters during  their  sesslonB  and  not  In  vaca- 
tion. The  power  of  suspending  or  respitli^ 
the  sentence  banged  of  common  right  to 
every  tribunal  Invested  with  authority  to 
award  execution  in  a  criminal  case.  People 
T.  Court  of  Sessions,  141  N.  Y.  202,  36  M.  E. 
886,  28  L.  B.  A.  866,  citing  1  Chitty,  Or.  Law 
(1st  Ed.)  617,  758;  Biahop'a  New  Or.  Pro.  | 
1299;  Com.  t.  Maloney,  145  Mass.  205,  18 
N.a.4S2;  2  Hawkin*s  Pleas  of  the  Grovm,  p. 


667,  S  8.  It  was  held  In  Tults  v.  State.  2 
Sneed  (Tenn.)  232,  that  the  courts  have  con- 
trol of  their  Judgments  In  criminal  cases, 
so  tar  as  to  suspend  the  execution  thereof 
on  sufficient  reason  appearhig.  And  if  such 
suspension  be  had  upon  application  of  de- 
fendant, It  constitutes  no  error  of  which  he 
can  take  advantage.  The  courts  will  be  pre- 
sumed to  have  exercised  such  discretion  In  a 
proper  case.  * 

We  hare  already  seen  that  there  Is  a  pre- 
sumption that  the  order  of  suspension  was 
made  with  the  defendant's  consent,  if  not  at 
his  request  The  record  here  evidently  im- 
plies that  the  order  In  question  was  made  at 
defendant's  solicitation,  as  an  act  of  mercy 
to  him,  so  that  he  might  qualify  himself  by 
his  good  bdiavlor  to  recdve  further  clemen- 
cy from  the  court,  and  thus  avoid  the  tigor 
of  the  law.  Allen  v.  State,  8  Tenu.  (Mart 
&  T.)  294 ;  State  v.  Addy,  43  N.  J.  Law,  113, 
39  Am.  Rep.  547.  In  the  case  last  cited,  the 
court  said :  "It  would  seem  that  It  Is  stating 
the  matter  too  broadly  to  assert  that  it  is 
always  the  imperative  duty  of  a  court  to 
render  Judgment  upon  a  conviction  of  crime, 
unless  some  legal  proceeding  for  review  be 
interposed.  Considerations  of  public  policy 
may  Induce  the  court  to  stay  Its  hand."  The 
case  of  State  v.  Hilton,  151  N.  C.  687,  65  S. 
BI.  1011,  dOM  not  controvert  these  views,  but 
is  in  perfect  harmony  with  them.  The  capital 
distinction  between  the  two  cases  Is  that  In 
Hilton's  Case  the  court  had  previously  In- 
vestigated the  conduct  of  the  defendant  and, 
after  finding  as  a  fact  that  he  had  fully  com- 
plied with  the  condition  of  the  susp^ision,  he 
was  discharged,  while  here,  unfortunately  for 
the  defendant  the  court  has  found  the  other 
way,  after  hearing  both  sides,  that  is,  it  has 
declared,  after  hearing  the  evidence,  that 
the  defendant  h^as  sold  liquor  unlawfully, 
in  clear  violation  of  tbe  terms  of  suspension, 
to  which  he  agreed.  In  the  Hilton  Case,  the 
court  fully  recognized  the  existence  of  a 
valid  power  In  the  court  to  suspend  Judg- 
ment on  condition  that  the  good  behavior  of 
the  defendant  and  his  obedience  to  the  law, 
be  shown  by  him  from  term  to  term,  for  a 
reasonable  period,  citing  many  authorities  to 
sustain  the  ruling  by  which  it  approved  tbe 
long-standing  practice  of  our  tribunals  In 
this  respect  Justice  Hoke,  for  the  court 
thus  comments  upon  this  method  of  proced- 
ure in  oar  criminal  courts:  "In  this  state, 
as  shown  in  State  v.  Crook,  116  N.  C  760  [20 
S.  B.  613,  29  L.  B.  A.  260]  the  power  to  sus- 
pmi  Jndgmrat  and  later  impose  sentence  has 
bera  somewhat  extended  in  its  acop^  so  aa  to 
allow  a  suspension  of  Judgment  on  payment 
of  fx>stB,  or  other  reasonable  condition,  or  con- 
tinuing the  prayer  for  Judgment  from  term  to 
term  to  afford  defendant  opportunity  to  pay 
the  coat  or  to  make  some  conqienaatlon  to 
the  party  Injured,  to  be  considered  in  tbe  fi* 
nal  sentoice,  or  requiring  him  to  appear  from 
term  to  term,  and  fOr  a  reasonaUe  period  of 
time,  and  offer  testimony  to  show  good  faith 
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In  some  promise  of  reformation  or  continued 
obedience  to  the  law.  These  latter  instances 
of  this  method  of  procedure  seem  to  be  In- 
novations upon  the  ezerdae  of  the  power  to 
suspend  Judgment  as  it  existed  at  common 
law,  and,  while  they  are  well  established  with 
us  by  usage,  the  practice  should  not  be  readi- 
ly or  hastily  enlarged  and  extended  to  occa- 
sions which  might  result  In  nnnsual  punish- 
ment or  unusual  methods  of  admlnlsterlag 
the  criminal  law."  He  refers  to  the  cases 
hereinbefore  cited,  and  also  to  State  t.  Ben- 
nett, 20  N.  C.  170;  Com.  v.  Maloney,  145 
Mass.  205,  13  N.  m  482 ;  Gibson  t.  State,  68 
Miss.  241,  8  South.  329;  Ex  parte  Williams, 
26  Fla.  310.  8  South.  425 ;  Revisal  of  1905,  SS 
1293,  1294.  See,  also.  State  v.  Whltt,  117  N. 
C.  804,  23  S.  E.  452 ;  State  v.  Crook,  115  N. 
G.  760.  20  S.  E.  613.  29  L.  R.  A.  260;  SUte 
T.  Sanders,  163  N.  G.  624,  69  S.  E.  272. 

13]  There  was  no  Indefinite  suspension  of 
judgment  in  this  case,  but  only  for  a  definite 
time  with  the  consent  of  the  defendant,  up- 
on a  condition  which  he  Impliedly  promised 
to  perform,  but  which  he  most  flagrantly  dis- 
regarded. We  need  not,  therefore,  decide 
upon  the  lawfulness  of  an  indefinite  suspen- 
sion, for  we  have  no  such  case.  There  was 
no  abuse  of  the  court's  discretion,  and  this 
is  a  sufficient  answer  to  the  first  contention. 

[4]  Nor  has  the  second  any  greater  force. 
The  payment  of  the  costs  was  not  a  full  com- 
pliance with  the  terms  of  the  suspension,  and 
did  not  take  away  the  power  of  the  court  to 
proceed  to  judgment.  If  It  found  that  the  de- 
fendant had  not  compiled  with  the  condition, 
bat  on  the  contrary  had  become,  since  the 
date  of  the  judgment,  a  common  retailer  of 
liquors,  in  open  violation  and  defiance  of  the 
law. 

[B]  The  next  contention,  that  the  condi- 
tioD  rendered  the  Judgment  uncertain,  as  in 
the  case  of  alternative  judgments,  cannot  be 
sustained.  The  judgment  is  certain  and 
definite  In  Its  terms,  and  does  not  Impose 
alternative  duties  or  obligations. 

[I]  Nor  can  it  be  well  argued  that  the 
jnage  liad,  by  the  judgment,  punished  the 
defendant  for  his  subsequent  conduct  This 
Is  a  misapprehension  of  Its  legal  efTect.  He 
has  simply  punished  him  for  the  crime  be 
bad  confessed,  because  he  has  violated  the 
terms  upon  which  demency  was  Impliedly 
promised.  But  this  Is  merely  the  reason  for 
awarding  punishment  In  the  original  case, 
and  is  no  part  of  the  offense  for  which  It 
was  inflicted.  This  very  point  was  urged  in 
tbe  similar  case  of  Sylvester  v.  State,  65  N. 
H.  193,  20  Atl.  954,  where  the  defendant  was 
Indicted  for  the  Illegal  sale  of  liquor,  and 
the  mittimus  was  ordered  to  be  stayed  "while 
he  does  not  sell  liquor,"  and  it  was  held  that 
"tbe  enforcement  of  the  Judgment  of  mtt- 
tlmns  was  not  a  punishment  for  subsequent 
offenses,  or  for  breach  of  the  condition  on 
which  execution  was  stayed." 

[7J  It  most  be  clear  that  tbe  defendant 
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was  not  entitled  to  a  jury  trial  to  determine 
whether  or  not  he  had  violated  the  condi- 
tlona  upon  which  the  judgment  had  been  sus- 
pended. He  was  not  on  trial  for  any  new 
offense,  nor  for  any  offense  whatever.  When 
the  Judgment  was  suspended  the  defendant 
assumed  the  obligation  of  showing,  to  the 
satisfaction  of  the  court,  from  time  to  time, 
that  he  had  demeaned  himself  as  a  good 
citizen  and  was  worthy  of  Judicial  clemency. 
Whether  or  not  he  had  so  demeaned  himself 
was  not  an  issue  of  fact  to  be  submitted  to 
a  Jury,  but  a  question  of  fact  to  be  passed 
upon  by  the  court.  It  was  a  matter  to  be 
determined  by  the  sound  discretion  of  the 
court,  and  tbe  exercise  of  that  discretion.  In 
the  absence  of  gross  abuse,  cannot  be  re- 
viewed here. 

The  case  of  State  v.  Sanders,  163  N.  C. 
627,  69  S.  E.  272,  dted  by  the  defendant  in 
support  of  the  position  that  the  defendant 
must  have  been  convicted  of  the  subsequent 
offense,  and  that  the  record  of  conviction  la 
the  only  competent  evidence  of  the  violation 
of  the  condition,  Is  not  In  point.  The  court, 
in  that  case,  was  deciding  as  to  tbe  forfd- 
tnre  of  a  recognizance  given  for  a  defendant's 
appearance,  where  the  statute  prescribes  the 
method  of  proving  a  breach,  that  is,  by  the 
record  of  a  conviction.  It  was  not  a  proceed- 
ing to  enforce  a  former  suspended  judgment 
by  punishing  the  defendant 

[I]  The  power  to  suspend  Judgment  exists, 
but  sbonld  be  exerdsed  fairly  and  reasona- 
bly, 80  as  not  to  deprive  the  defendant  of 
the  ris^t  to  assign  errors  and  review  tbe 
proceedings  in  the  court  below,  if  he  desires 
to  do  80,  and  with  due  regard  to  his  other 
rights.  He  must  not  be  oppressed  or  unduly 
burdened  by  the  snspoislon.  There  was  no 
abuse  of  discretion  In  this  case,  nor  did  tbe 
court  exceed  its  authority.  The  suspensloa 
was  made  with  the  consent  of  the  defendant, 
and  for  his  benefit,  and  be  has  now  no  rea- 
son to  complain,  having  violated  bis  own 
voluntary  promise  to  demean  lilmself  as  a 
good  dticen  should  do. 

No  error. 


ELLISON  T.  WESTERN  UNION  TELE- 
GRAPH CO. 

(Supreme  Oonrt  of  North  CaroUna.  Sept 
1818.) 

1.  TELEQBAPHB  and  TiLKPHOITBa  (|  66*)— Ao- 
TIOH8  FOB  DAUAOBS— SUETICIEIfCT  OF  Evl- 
MNCE— NeGUGKWCE  OF  COMPANY. 

In  an  action  against  a  telegraph  company 
for  mental  anguish  caused  by  delay  Is  the  de- 
livery of  a  meesage  notifying  plaintiff  of  the 
death  of  her  foster  mother,  evidence  het4  suffi- 
cient to  warrant  the  jury  in  finding  that  tlie 
company  negligently  delayed  sending  the  mes- 
sage, and  that  plamtiff  was  thereby  prevented 
from  taking  an  earlier  train  to  her  foster  moth- 
er's home. 

[Ed.  Note.— For  other  cases,  see  Telwraphs 
and  Telephones,  Cent  Dig.  {}  61-63;  Dec.  Dig. 
i  66.*] 
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2.  Tblko&afhs  aitd  Teufhoneb  (S  66*)— Ao- 

TION8  FOB  DaMAQES— PbBSUMPTIOK— DZUT 
IN  TBANBiaSSION. 

After  the  receipt  by  a  telegraob  company 
of  a  messatfe  for  traosmiuion  U  soown,  Uiere 
is  a  presumption  of  negligence  from  a  delay  In 
traoamitting  it  eztendinK  from  6:30  p.  m.  aatU 
Qoon  the  Dext  in  the  absence  of  a  eatie- 
factory  explanation  of  the  delay  by  the  com- 
pany. 

[Ed.  Note.— ror  other  cases,  see  Tel^raphe 
and  Telephonea,  Cent.  Dig.  fS  61-63;  Dec.  Dig. 
S  66.*] 

3.  Xblegaapbb  and  Telephonks  (8  73*)  — 
Dauaoes  fob  Mental  Suffebino  —  De- 
lated Message  ANNonNcino  Death. 

Where  there  is  no  blood  relationship  be- 
tween the  person  to  whom  a  message  is  ad- 
dressed and  the  one  of  whose  death  the  message 
gives  information,  bo  that  the  law  will  not  pre- 
sume mental  aneuiah  from  a  delay  in  delivery 
of  the  message,  but  there  Is  evidence  of  actuu 
mental  anguish,  it  is  proper  to  submit  the  ques- 
tion of  damages  for  such  anguish,  suffered  after 
the  receipt  of  the  message,  to  the  jury. 

TEd.  Note.— For  other  cases,  see  Teleeraphs 
and  Telephones,  Gent  Dig.  |  76;  Dec.  Dig.  { 
73.*] 

4.  Teuobaphs  and  Telephones  (I  38*)— De- 
lay IN  DSLIVBBT—GONTENTe  OF  HEBSAOB. 

A  message  reading:  "W.  is  dead.  Come 
on  the  night  train"— is  of  such  a  character  as  to 
inform  the  telegraph  company  that  it  was  of 
great  importance  and  that  mental  anguish 
would  prooably  result  from  Diligence  in  failing 
to  transmit  it  with  reasonable  promptness,  even 
though  the  company  had  no  knowledge  of  the 
relationship  existing  between  the  parties. 

[Ed.  Note.— For  other  eases,  see  Telenaphs 
and  Telephones,  Cent.  Dif.  |  88;  Dec.  Dig.  S 
38.*] 

6.  Teleobaphs  and  Telephones  (%  38*)— De- 
lay IN  Deuvebinq  Messaqe  —  Collect 
Message. 

Where  the  agent  of  a  telegraph  company 
did  not  ask  for  prepayment  of  a  message,  the 
right  of  prepayment  was  waived  and  cannot  be 
urged  as  a  defense  to  an  action  for  delay  in  de- 
livery of  the  message. 

lEd.  Note.— For  other  cases,  see  Telegraphs 
and  ^Telephones,  Cent.  Die.  i  33 ;  Dec.  Dig.  { 

6.  Teleobaphs  and  Telephones  (%  88*)— De- 
lay IN  Delivebt  of  Mbssaob  —  Mbbsaoi 
Received  aftee  Houbs. 

Where  the  agent  of  a  tel^raph  company 
actually  received  a  message  and  undertook  to 
transmit  it,  the  company  cannot  defend  an  ac- 
tion for  delay  in  the  delivery  of  the  message  on 
the  ground  that  it  was  received  by  the  agent 
after  regular  office  hours. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  {  33 ;  Dec  Dig.  | 
38.*] 

7.  Teleobaphs  and  Telephones  (|  38*)— De- 
lay IN  Delivebino  Message  —  Duty  to 

Notify  Sendee. 

It  is  the  duty  of  a  telegraph  agent,  when 
he  finds  that  he  cannot  deliver  a  message,  to 
notify  the  sender  at  once  so  that  an  attempt 
may  oe  made  to  transmit  it 'in  some  other  way. 

[Ed.  Note.— For  other  case&  see  TelegraphB 
and  Telephones,  Cent.  Dig.  |  33;  Dec.  Dig.  | 
38.*] 

8.  Teleobaphs  and  Telephones  ({  38*)— De- 
lay IN  Delivebing  Message- Defenses. 

It  is  no  defense,  to  an  action  against  a 
telegraph  company  for  delay  In  transmitting  a 
message,  that  the  agent  of  the  company  was 
also  the  agent  of  the  railroad  cranpany  and  was 
bi>sy  with  his  railroad  duties,  dnce  it  is  the  du* 


ty  of  tlie  company  to  have  saffldent  employes 
to  discharge  properly  the  duties  it  assumes 
with  regard  to  the  tninsnusslon  of  messages. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Gent  Dig.  |  S3;  Dee.  Dig.  I 
38.*] 

9.  Teleobaphs  and  Telephonm  (|  78*)— Be- 
viEw— Vebdict  of  Jdby— Conclusiveness. 

When  the  evidence  is  conflicting  as  to 
whether  a  telegraph  agent  accepted  a  messsge 
unconditionally,  that  gneetion  was  for  the  jury 
in  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Te]«»rapbs 
and  Telephones,  Cent  Dig.  |  76;  Dec  Dig.  { 
73.*] 

10.  Tbial  a  139*V— Taking  Cask  tmu  Jurt 
—Motion  fob  Nonsuit. 

A  motion  for  nonsuit  will  be  denied  where 
there  is  evidence  which.  It  believed  by  the  jary, 
is  sufficient  foundation  for  a  verdict  in.  uiror 
of  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
g^-,^f  332,  333,  338-341,  365;  Dec  Dig.  S 

11.  Appeal  and  Ebbob  a  1053*)— Habmless 
Ebbob— Admission  or  Evidence— Cubs  bt 
Instbuctions. 

Where  evidence  which  was  erroneously  ad- 
mitted was  fully  eliminated  by  the  court  m  its 
charge,  the  error  was  cured. 

[EA.  Note.— For  other  cases,  see  Appeal  and 
EiT^r^^Gent  Dig.  H  4178-4181;   Dec  Dig.  | 

12.  Telegraphs  and  Telephones  (§  66*)  — 
Actions  fob  Damages  —  Aohissibility  of 
Evidence. 

In  an  action  for  mental  anguish  caused  by 
delay  in  delivering  a  message  notifying  the  re- 
cipient of  the  death  of  her  foster  mother,  evi- 
dence of  an  arrangement  between  the  send^  and 
the  recipient  wh^eby  the  latter  was  to  be  notir 
fied  if  the  foster  motoer  became  worse  is  admis- 
sible, even  though  the  company  had  no  knowl- 
edge thereof,  to  show  that  the  recipient  would 
have  taken  an  earlier  train  If  the  message  had 
not  been  delayed. 

[Ed.  Note.— For  other  cases,  see  Tel^raphs 
and  Telephones,  Cent.  Dig.  H  61-63;  Dec  Dig. 
§68.*] 

13.  Appeal  and  Ebbob  (|  928*)— Pbesoicp- 

TIONS— I N8TBUCT10NS. 

Where  the  charge  is  not  in  the  record,  it 
will  be  presumed  that  It  correctly  stated  the 
law. 

[Ed.  Note.— For  other  cas^  see  Appeal  and 
Error,  Gent  Dig.  ||  S740-^mM;  Dec  Dig.  ( 
928.*J 

Appeal  from  Snpwlor  Court.  Washington 
County;  B.  F.  Loi«,  Judge. 

Action  by  Aline  Ellison  against  the  West- 
ern Union  Telegraph  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

This  and  the  case  of  Harrison  v.  Telegraph 
Co.,  79  S.  E.  281.  Involving  practically  the 
same  questions  and  arising  OQt  of  the  same 
transaction,  were  consolidated  In  tihis  court 
and  argued  together. 

There  was  evidence  for  the  plaintiffs. 
Aline  Ellison  and  Annie  Harrison,  that  they 
were  adopted  by  Sue  Wright  as  her  daugh- 
ters and  reared  and  educated  by  her ;  Annie 
being  her  niece  and  Aline  her  husband's 
niece.  They  lived  In  her  home  from  a  very 
tender  age,  three  and  seven  years,  respec- 
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tiTCdy,  and  w«e  tnated  as  ber  dilldren  and 
Uvea  ttiere  as  slatexa  In  January.  19U,  Sne 
WrlgM  became  very  Ul,  and  AUne  went  from 
her  borne  In  Jameevllle  to  her  footer  motb- 
a*8  borne  In  Plymontb  to  see  her.  As  bn 
condition  was  improved  on  January  2B,  1011, 
Aline  retained  to  ber  bome  In  tbe  afternoon 
ot  that  day  and  arrived  at  Piymoutb  abont 
4:90  o*do(^  the  same  day;  the  two  places 
being  only  IS  miles  apart  Shortly  after 
she  left,  Soe  Wright  grew  worse  and  died 
about  5  o'clodc  A  little  after  S  o'clock  p. 
m.  Annie  Harrison  asked  Settle  Ellis,  wife 
of  Henry  ElUa,  to  go  to  tbe  defendants  of- 
fice and  send  this  message  to  Aline  Mlison : 
"Sue  Wright  is  dead.  Oome  on  the  night 
train."  Bettle  EUls  asked  her  husband,  who 
was  employed  at  the  railroad  station,  to  give 
tbe  message- to  tbe  operator,  who  was  also 
agoit  of  the  railroad  company,  and  be  did 
so  at  once.  This  was  abont  S  :80  p.  m.  The 
message  was  not  sent  that  evening  and  not 
nntil  after  10  o'clock  the  next  morning  and 
was  not  received  by  Aline  Ellison  until  12 
o'dock,  at  the  time  she  heard  the  mill  whis- 
tle blow  for  that  boiir.  She  left  by  the  first 
train  bat  did  not  reach  Plymouth  nntil  4 :30 
p.  m.  If  the  message  had  bem  sent  when  It 
was  received  by  the  operator,  on  that -after- 
noon, she  would  have  received  it  in  time  to 
have  taken  tbe  7  o'clock  p.  m.  train  and 
would  have  reached  Plymouth  at  7 :30  p.  m. 
on  January  25th,  and  she  would  have  taken 
that  train  If  she  had  received  the  message 
iQ  time.  There  was  an  understanding  and 
arrangemrait  between  Annie  and  AUne  that 
the  former  would  wire  the  latter  if  their 
foster  mother's  condition  grew  worse,  and 
that  Aline  would  come  to  Plymouth,  but  there 
was  no  evidence  that  this  was  known  to  tbe 
defendant's  op^tor,  except  such  notice  of  It 
as  be  could  derive  from  the  message.  The 
agent  knew  tii&t  Annie  Harrison  lived  with 
Sue  Wright 

Tbe  agent  J.  A.  Griffin,  testified  that  be 
accepted  tbe  message  after  office  hours  and 
promised  to  send  It  as  a  matter  of  accom- 
modation and  If  he  found  that  It  could  be 
sent  that  evening,  but  that  tbe  office  at  Plym- 
outh closed  at  6  o'clock  p.  m.  and  he  might 
not  be  able  to  get  an  answer  from  the  op- 
erator, though  he  would  try  to  do  so.  He 
tried  the  wires  and  the  telephone  connecting 
the  two  places  but  failed  to  get  any  re- 
sponse. Tbe  next  morning  he  told  Henry 
Ellis  tbat  he  would  destroy  that  message  and 
send  a  new  one,  whldi  he  did.  It  being  tbe 
one  received  by  AUne  Ellison  at  12  o'clock 
tbe  next  day.  He  was  both  agent  of  tbe 
railroad  company  and  operator  of  the  tele- 
graph company,  but  as  operator  he  was  not 
required  to  be  in  his  office  after  6  o'clock  p. 
m.,  though  as  agent  of  the  railroad  company 
be  was  required  to  be  in  his  office  until  7:30 
o'clock  p.  m.,  when  the  train  arrived  from 
Plymoutti,  and  the  agent  of  the  railroad  com- 
pany at  Plymouth,  who  was  also  tel^rapb 
operator,  was  required  to  be  Sn  bis  office  un- 


til 7  o'dodc  p.  m.,  whoi  tbe  tteln  from  Boclcy 
Mount  leaves  nymoatb  for  Jamesvllla,  J.  A. 
Oriffln  denied  that  he  knew  where  Annie 
Harrlsm  lived.  This  witness  was  not  oot- 
roborated  by  Henry  BlUs,  though  the  lattra 
did  not  positively  contradict  him,  but  mere- 
ly stated  that  he  did  not  recollect  that  tbe 
transaction  was  as  related  by  the  operator. 
The  railroad  and  telegraph  offices  were  tbe" 
sama  The  defttidant  read  in  evidence  tbe 
seventh  section  of  tbe  Harrison  complaint, 
in  which  it  Is  aUeged  that  the  plalntUT  sent 
the  message  after  4  o'dodc  p.  m.  on  January 
25th  and  told  the  defendant's  agent  of  the 
tecte  and  agreement  between  her  and  Aline 
Ellison  and  reanested  the  i^ent  to  send  tbe 
message  to  ber  at  Jamesvlll^  notifying  her 
of  the  death  ta  Bus  WrU^t  and  that  she  paid 
the  toU  for  the  same,  but  this  is  not  impor- 
tant as  the  case  Is  viewed  by  the  court 

It  Is  stated  in  tbe  record  "that  the  court 
charged  the  Jury  fnUy  on  the  law  of  the  case, 
and  no  exception  was  tak^  to  the  charge. 
At  defendant's  request  the  court  gave  the 
following  Instructions: 

"(1)  Tbe  plaintiff  Is  not  entitied  to  recover 
any  damages  because  of  any  delay  In  getting 
the  coffin,  or  casket  from  Jamesville,  and 
the  Jury  win  not  consider  this  In  making  up 
their  verdict  on  the  second  Issue. 

"(2)  The  plaintiff  cannot  recovw  any  dam- 
ages because  of  tbe  offensive  condition  of 
tbe  corpse  at  or  before  the  burial,  and  tbe 
Jury  will  not  consider  this  tn  making  up 
th^  verdict  as  to  damages. 

"(S)  There  is  no  evidence  that  the  defend- 
ant bad  any  notice  of  any  arrangement  be- 
tween plaintiffs  that  AUne  Ellison  should 
furnish  coffin,  and  no  damages  can  be  given 
by  the  Jury  on  account  of  that 

"<4)  Henry  Bails,  in  having  the  message 
prepared  and  offered  for  transmission.  If  you 
find  be  did  so,  was  the  agent  of  the  plaintiff 
and  not  of  the  defendant  and  defendant  can- 
not be  held  responsible  because  of  any  dam- 
age or  hurt  suffered  by  his  negligence,  if  yon 
find  be  was  negligent 

"(Q)  The  Jury  can  give  no  damages  by  way 
of  punishment  to  the  defendant" 

Tbe  defendant  also  In  writing,  further  re- 
quested the  court  to  charge  tbe  Jury  as  fol- 
lows: 

"(0)  Upon  all  the  evidence  Introduced,  the 
Jury  should  answer  tbe  issues  In  favor  of 
defendant" 

This  instruction  the  court  decUned  to  give, 
and  defendant  excepted.  There  was  a  ver- 
dict for  the  plalntiCT  In  each  case,  and, 
Judgment  having  been  entered  thereon,  de- 
fendant a]n)ealed. 

Pruden  ft  Pruden,  of  Edenton,  and  S.  B. 
Shepherd,  of  Raleigh,  tot  appellant  Winston 
&  Matthews,  of  Windsor,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  It  appears  that  there  was  suf- 
ficient evidence  of  negligence  <m  tbe  part  of 
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the  defendant  In  falling  to  send  the  mes- 
sage On  the  afternoon  of  January  26tb.  It 
was  shown  that  both  agaits  were  In  their 
offices  until  7  o'clock  p.  m. ;  and,  while  the 
operator  at  Plymouth  testified  that  he  called 
the  office  at  JamesrlUe  and  failed  to  get 
any  response,  this  was  not  concluaiTe  upon 
the  jury,  and  tb^  could  find  upon  all  the 
facts  and  circumstances  that  no  effort  was 
made  to  send  the  message.  It  Is  a  suspicious 
circumstance,  which  they  might  consider, 
that  the  agent  at  JamesvUle  was  not  called 
by  the  defendant  to  corroborate  Qie  Plym- 
outh operator. 

[2]  The  burden  was  upon  the  defendant  to 
account  for  the  delay,  after  the  receipt  of  the 
message  for  transmission  was  shown.  It  was 
solely  within  its  power  to  do  so,  and  there 
must  be  a  presumption  of  negligence  raised 
by  so  long  a  delay,  in  the  absence  of  any 
sufficient  or  satisfactory  explanation.  Hoag- 
Un  T.  Telegraph  Co.,  Ifll  N.  C.  390,  77  8.  E. 
417.  It  was  held  in  SherrlU  r.  Tel^pnph 
Cki.,  116  N.  G.  655,  21  S.  E.  429,  that  whM 
the  plaintiff  shows  the  delivery  of  a  mes- 
sage to  the  telegraph  company,  "with  the 
charges  prepaid  (and  it  would  bare  been  the 
same  If  the  defendant  had  accepted  the  mes- 
sage with  charges  to  be  collected),  and  the 
failure  to  deliver  the  message,  a  prima  fade 
case  was  made  out  and  the  burden  rested  on 
the  defendant  to  show  matter  to  excuse  Its 
failure" — dtlng  Thompson  on  ESectrldty,  S 
274,  and  cases ;  Bartlett  T.  Telegraph  Co.,  62 
Me.  209,  16  Am.  Rep.  447 ;  Pearsall  t.  Tele- 
graph Co.,  124  N.  Y.  256,  26  N.  E.  634,  21 
Am.  St.  Rep.  662.  It  Is  not  necessary  that  we 
should  discuss  the  evidence,  as  there  was 
plainly  enough  to  satls^  the  jury,  U  they  ac- 
cepted it  as  true,  that  the  defendant  had  neg- 
ligently delayed  to  send  the  message,  and 
that  this  prevented  the  plaintiff.  Aline  Elll- 
Bon,  from  leaving  on  the  earlier  train. 

[S]  The  court  properly  confined  th^  assess- 
ment of  dami^es  to  mental  anguish  suff^ed 
after  the  message  was  actually  delivered  to 
ber.  There  was  affirmative  evidence  that 
mental  anguish  had  been  caused  to  both  plaln- 
tlfls  by  the  negligence  of  the  defendant 

[4]  In  Harrison  v.  Telegraph  Company,  143 
N.  C.  147,  65  S.  E.  435,  10  Ann.  Gas.  476,  we 
stated  the  rule  to  be  that  there  can  be  no  recov- 
ery of  damages  for  mental  suffering  In  such 
cases,  unless  it  Is  shown  "that  the  defendant 
could  reasonably  have  foreseen  from  the  face 
of  the  message  that  such  damages  would  re- 
sult from  a  breach  of  its  contract  or  dut?  to 
transmit  correctly,  or  that  It  had  extrane- 
ous Information  which  should  have  caused  it 
to  anticipate  just  such  a  consequence  from  a 
neglect  of  its  duty  towards  the  plaintiff." 
The  message  In  this  case  was  of  a  character 
sufficient  to  inform  the  defendant  of  Its  great 
Importance,  and  that  mental  anguish  would 
probably  result  from  its  negligence  In  failing 
to  transmit  it  with  reasonable  promptness. 
"It  has  repeatedly  been  decided  by  this  court, 
in  cases  where  the  relatl«isliip  of  the  par- 


ties was  not  disclosed  and  the  special  pur- 
port of  the  message  could  not  possibly  have 
been  understood,  that  It  was  not  necessary 
for  the  company  to  know  the  relatiou  be- 
tween the  sender  and  sendee  from  the  terms 
of  the  message,  or  to  know  anything  more 
than  that  the  message  is  one  of  Importance, 
and  that  this  should  always  be  inferred  from 
the  fact  that  it  relates  to  the  illness  or  death 
of  a  person.  When  this  is  the  case,  it  is 
sufficient  to  pat  the  company  on  notice  that 
a  failure  to  deliver  will  result  in  mental  suf- 
fering for  whlcfi  damages  may  be  recovered. 
Lyne  v.  Telegraph  Co.,  123  N.  0.  129  [31  S. 
E.  350] ;  She^riU  v.  Telegraph  Co.,  109  N.  C. 
527  [14  8.  E.  94] ;  Hendricks  T.  Telegraph 
Co.,  126  N.  C.  310  [35  S.  E.  543,  78  Am.  St 
Rep.  658]."  We  further  said  In  the  Bright 
Case,  132  N.  G.  817,  43  S.  E.  8^:  "The  law 
does  not  regard  so  much  the  technical  re- 
lation between  the  parties  or  their  legal  sta- 
tus in  respect  to  each  other  as  it  does  the 
actual  relation  that  exists  and  the  state  of 
feeling  between  them.  It  does  not  raise  any 
presumption  of  mental  anguish  when  there 
is  no  ration  by  blood ;  but  If  mental  suf- 
fering does  actually  result  from  the  fiillure 
to  deliver  a  message  where  there  is  only  af- 
finity Jbetween  the  parties.  It  may  be  shown 
and  damages  recovered."  But  here,  as  we 
have  shown,  there  was  actual  proof  of  men- 
tal anguish,  and  the  case  was  submitted  to 
the  jury  upon  that  proof.  Not  only  is  the 
Bright  Case  an  authority  sustaining  the  va- 
lidity of  the  rulings  in  regard  to  mental  an- 
guish, but  Harrison  v.  Telegraph  Co.,  143  X. 
C.  147,  55  S.  E.  435t  10  Ann.  Cas.  476,  Is 
directly  In  point  and  there  we  said:  "There 
Is  no  presumption  of  mental  anguish  growing 
out  of  the  relation  of  stepmother  and  son, 
but  under  our  decisions  It  Is  a  fact  the  plain- 
tiff may  prove.  If  she  can,  to  the  satisfaction 
of  the  jury,  for  the  state  of  the  mind  Is  aa 
mnch  susceptible  of  proof  as  the  condition  of 
the  stomach."  See,  also,  Cashlon  v.  Tele- 
graph Co.,  123  N.  C.  267,  31  S.  E.  493.  In 
our  case  there  was  blood  relationship  be- 
tween the  plaintiff,  Annie  Harrison,  and  the 
deceased,  but  none  between  the  latter  and 
AUne  Ellison,  and,  if  the  relation  the  parties 
actually  sustained  did  not  raise  any  presump- 
tion of  mental  anguish,  the  proof  supplied  its 
place. 

[I]  We  have  seen  In  Sherrill  v.  Tel^raph 
Co.,  supra,  cited  already  for  another  pur- 
pose, that  the  prepayment  of  the  charge  for 
sending  the  message  Is  not  a  condition  pre- 
cedent to  the  right  of  recovery.  The  agent 
could  have  demanded  payment  of  the  toll 
in  advance,  but  not  tiaving  done  so,  and  elect- 
lug  to  trust  the  sendee  for  the  payment  of 
It  the  defendant  cannot  now  avail  itself  of 
his  failure  to  do  so  as  a  defense  to  the  ac- 
tion. The  right  to  prepayment  was  clearly 
waived.  Miller  v.  Telegraph  Oo^  169  M.  0. 
502,  75  S.  E.  795. 

[I]  The  defense  that  the  message  was  not 
tendered  to  the  defendant's  agent  during  of- 
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fioe  boon  Is  eanaUy  nntenaUe.  Tbe  agmt 
rec^TOd  It  and  undertook,  and  actiuUy  at- 
tempted, as  he  testified,  to  send  It  over  tbe 
wires  and  b7  telephone.  It  did  not  occur  to 
Um,  at  the  time  he  was  doing  so,  that  the 
ofllce  hours  had  closed  and  he  vas  not  bound 
to  transmit  the  message.  If  the  provision 
aa  to  oBicB  hours  was  available  to  defendant, 
under  the  circumstances  of  tbia  case,  it  was 
waived  1^  the  conduct  of  Its  agent.  Bri^t 
V.  Tdegraph  Co.,  supra;  Hood  v.  Telegraph 
Co.,  185  M.  G.  622,  47  8.  E.  607;  Carter  v. 
Telegraidi  Co.,  141  N.  a  374,  64  S.  B.  274: 
SutUe  V.  Telegraph  Co.,  148  N.  a  480,  62  S. 
e:  603,  128  Am.  St  Bep;  631.  We  held  In 
Carter's  Cose,  si^ra:  "Wh^  a  message  on 
its  face  appears  to  be  urgent,  the  fact  that 
it  is  crfTered  for  transmlsslDn  after  office 
bonra  will  be  no  defense  to  Oie  company  If 
tbe  tg&xt  ac(»pted  it  wlUiout  reservti"— or, 
in  oOier^  words,  without  insisting  on  Qie  ex- 
onptlon  'from  tbe  sorvlce  at  tbe  time.  And 
Id  the  Buttle  Case  It  was  said:  "When  the 
agent  of  a  tdegraph  company  receives  a 
message  for  transmission,  and  undertakes 
with  the  sender  to  deliver  it  at  a  time  not 
wlQiIn  its  reasonable  office  hours  at  Its  des- 
tination, tlie  benefit  of  tbe  office  hours  is 
waived." 

\7]  If  the  agent  wae  not  able  to  transmit 
tbe  message,  it  was  his  plain  duty,  under  the 
law,  as  we  have  so  often  declared  It,  to  no- 
tify the  sender,  Annie  Harrison,  of  the  fact, 
so  tbat  she  could  have  taken  steps  to  com- 
monicate  to  her  foster  sister  In  some  other 
way.  Its  failure  to  do  bo  was  evidence  of 
n^Ugence.  Hendricks  v.  Telegraph  Co., 
N.  C.  311,  85  S.  E.  843,  78  Am.  St.  Rep.  658 ; 
Hood  V.  Telegraph  Co.,  135  N.  C.  622,  47  8, 
E.  607;  Cogdell  v.  Telegraph  Co.,  135  N.  0. 
431.  47  S.  E.  490;  Woods  v.  Telegraph  Co., 
148  K.  G.  1,  61  S.  E.  653,  128  Am.  St  Rep. 
(S81:  Hoaglln  v.  Telegraph  Co.,  161  N.  0. 395, 
77  S.  E.  417. 

[I]  It  was  no  excuse  for  the  delay  In  send- 
ing the  message  that  Its  opefator  was  also 
agent  of  the  railroad  company  and  had  other 
duties  to  perform  for  It  If  the  defendant 
employs  an  agent  on  Joint  account  with  the 
railroad  company.  It  must  abide  the  conse- 
quences of  a  conflict  of  duty  upon  the  part 
of  the  agent  The  contract  of  the  telegraph 
company  is  for  prompt  delivery.  It  is  no 
defense  that  its  agent  bad  other  duties  to 
attend  to  as  agent  for  another  company  any 
more  than  It  would  be  an  excuse  that  It 
had  BO  much  business  of  its  own  that  one 
tgent  or  the  messengers  it  had  could  not 
promptly  and  properly  handle  It  In  both 
cases  the  defendant  is  negligent  If  it  does 
not  have  sufficient  employes  to  discbarge 
properly  the  duty  it  contracts  to  do  and  Is 
chartered  and  paid  to  do.  Kemodle  v.  Tel- 
egraph Co.,  141  N.  C.  438,  54  8.  B.  423,  8 
Ann.  Caa.  460;  Mott  v.  Telegraph  Co.,  142 
N.  C.  532,  55  S.  E.  363;  Carter  v.  Telegraph 
Ca,  supra;  Dowdy  v.  Telegraph  Co.,  124  N. 
a  622,  82  8.  B.  802. 


[I]  We  cannot  assent  to  the  position  that 
there  was  no  evidence  of  the  agent's  ooc^t- 
anoe  of  the  message  for  transmission,  even 
fats  nncondltlfmal  acceptance  of  tt  for  that 
purpose.  It  was  for  the  Jury  to  settle  any 
CfHtflict  in  tbe  evidence,  and  they  have  done 
so  in  this  instance  fiavorably  to  the  plaintiffs. 

[10]  Nor  can  we  sustain  the  motion  for 
nonsuit,  for  there  was  ample  evidence,  if 
f6und  to  be  true,  upon  which  to  base  tbe 
verdict 

The  court  carefully  distinguished,  in  its 
diarge,  between  mental  anguish  and  mere 
grief  or  regret  at  tbe  death  of  plaintiffs' 
relative  and  faster  mother,  and  its  instruc- 
tions are  fully  supported,  in  this  respect,  by 
Dayris  v.  Telegraph  Company,  130  N.  G^  83, 
51  8.  E.  808,  and  Hancock  v.  Telegraph  Co., 
137  N.  G.  497,  49  8.  E.  952,  60  L.  B.  A.  403, 
cases  relied  on  1^  the  defendant 

[II]  The  evidence  as  to  tbe  ability  of  An- 
nie Harrison  to  purchase  a  coffin,  and  all  the 
testimony  on  that  subject,  if  it  was  errone- 
ously admitted,  was  fully  eliminated  by  the 
court  in  its  ^arge,  and  flie  error,  if  any, 
was  cured. 

[t  2]  It  was  competent  to  Oxow  the  arrange- 
■ment  between  Annie  Harrison  and  Aline  El- 
lison, before  the  latter  left  Plymouth,  tliat 
she  should  be  notified  by  wire  if  8ue  Wright 
should  become  worse,  not  as  charging  de- 
fendant with  any  knowledge  of  it,  for  there 
was  no  such  evidence,  but  as  tending  to  show 
tbat  Aline  Ellison  would  have  come  to  Ptym. 
outh  on  the  26tb  of  January  if  she  had  re- 
ceived the  message. 

[13]  The  charge  is  not  in  the  record  and 
we  must  presume.  In  the  absence  of  it,  that 
it  correctly  stated  the  law. 

Upon  a  review  of  the  entire  case  and  a 
careful  consideration  of  the  several  excep* 
tlons,  we  have  not  been  able  to  discover  any 
error  lu  the  trlaL 

No  error, 

BROWN,  J.,  did  not  sit 


HABBI80N  T.  WESTERN  UZaON  TELE- 
GRAPH CO. 

(Supreme  Court  of  North  Candina.   8apt  10, 

1913.) 

Appeal  from  Superior  Court,  Washington 
County;  B.  F.  Lonj^  Judge. 

Action  by  Annie  Harrison  against  tbe  West- 
ern Union  Telegraph  Company.  Judgment  for 
plaintiff,  and  defeudaat  appeals.  Affirmed. 

Prudes  &  Pruden,  of  Edenton,  and  S.  Brown 
Sheoberd,  of  Rali^ui,  for  appellant  Winston 
&  Matthews,  of  Wmdsor,  for  appellee. 

WALKER.  J.  This  case  Is  governed  by  El- 
lison V.  Telegraph  Company,  79  S.  SL  277. 
Tbej  were  argued  and  coQBidered  together,  and 
tbe  facta  and  principles  presented  m  the  two 
casea  are  substantiuly  the  same.  It  follows 
that  tbere  was  no  error  in  this  appeal. 

No  error. 

BBOWN,  J.,  did  not  sit 
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BRYANT  LUMBER  GO.  T.  OOPPOGK- 
WARNER  LUMBER  CO. 

(Suprenw  Court  of  North  Carolina.    Sept  10, 
1918.) 

GoHPSoinsi  AND  Sbttlehbut  (S  2*)— Db- 
UANDB  Not  Inolddkd. 

Where  ao  amoattt  is  tendered  is  fall  par- 
ment  of  a  claim,  its  acceptance  b;  the  creditor 
is  a  Bettlemeot  of  that  claim,  but  it  has  uo  ap- 
plication where  the  amount  accepted  does  not 
purport  to  cover  the  amount  in  controTersy,  or 
when  it  ia  tranamitted  under  circumstances 
showing  that  it  was  not  the  purpose  to  pay  an 
amount  admitted  by  the  party  charged  to  be 
due,  but  to  make  a  payment  on  an  indebtedness 
which  was  Oiereaner  to  be  adjusted  by  thi 
parties. 

[Ed.  Note.— For  other  cases,  see  Compromist 
and  Settlement,  Cent  Dif.  ||  1-4;  X>ec  Dig.  S 
2.*} 

Appeal  from  Snperiw  Conrt,  Vllara  Coun- 
ty; dine,  Judge. 

Action  hy  the  Bryant  Lumber  Company 
against  the  Coppock-Wamer  Lumber  Com- 
pany. From  a  Judgment  In  faror  of  plain- 
tiff, defendant  appeals.  Affirmed. 

This  action  is  to  recorer  $829.71.  alleged 
to  be  due  the  plaintiff  for  lumber  delivered 
and  services  rendered  to  the  defendant 

By  consent  the  issues  raised  were  tried  by 
a  referee,  who  filed  the  following  report : 

"(1)  That  on  or  about  the  Ist  of  July,  1910, 
plaintiff  and  defendant  had  a  settlement  and 
adjustment  of  their  mutual  accounts,  except 
as  to  the  'Booth  cars'  hereinafter  noted  and 
explained. 

"(2)  That  at  the  time  of  said  settlement 
and  adjustment,  the  defendant  owed  the 
plaintiff  the  sum  of  $910.85  (not  including 
the  'Booth  cars'),  and  paid  to  plaintiff  at 
said  time  the  sum  of  $900,  leaving  a  balance 
due  to  plaintiff  of  $10.86. 

Tba.t  thereafter  defendant  became  in- 
debted to  plaintifl  as  follows: 

July  18.   Work  on  lumber  $    18  24 

July  20.   Work  on  lumber   80  03 

July  21.  Work  on  lumber   37  39 

July  21.  Car  lumber,  No.  18104... .  286  28 

July  21.  Car  lumber,  No. 231S7....  232  95 

July  22.   Car  lumber,  No.  262B8. ...  231  68 

July  27.   Car  lumber.  No.  4441   228  96 

July  30.   Car  lumber,  No.  70121. ...  354  10 

Freight  advanced   16  00 

Amoimt  previously  due  and  unpaid. .  10  85 


Total  indebtedness  for  above  items  $1,446  96 

"(4)  That  on  account  of  the  above,  defend- 
ant paid  to  plaintiff  as  follows: 

July  28.  Check  for  $773  01 

Sept2&  Check  tor   162  40 

Freights  admitted  by  plain- 
tiff in  evidence. .    202  ^  $1,187  81 


Leaving  balance  due  to  plaintiff 
on  above   $  309  14 

*•©  That  as  to  the  'Booth  cars,'  defend- 
ant owes  plaintiff  therefor  the  sum  of  $340.- 
06.  As  to  these  cars,  the  referee  finds  In  con- 
nection therewith  that  these  cars,  not  con- 
taining the  quality  of  lumber  ordered  and 


bought  by  defendant  of  plaintifl,  plaintiff 
agreed  with  defendant  that  they  might  sdl 
same  to  the  best  advantage  tbey  could,  and 
pay  the  net  proceeds  thereof  to  plaintiff,  and 
the  tetene  finds  Uie  net  proceeds  thereof 
to  be  $340.95,  and  this  sum  Is  now  doe  bf 
defendant  to  plalntlil  on  account  thereol 

*K:6nclnBions  of  Law. 

"(1)  That  the  check  of  September  28,  1910, 
from  defendant  to  plaintiff  for  $162.40,  was 
in  full  settlement  of  all  sums  due  by  defend- 
ant to  plaintifl  (except  the  'Booth  cars')  to 
that  date,  and,  being  accepted  by  plaintiff, 
was,  as  a  matter  of  law,  full  paymrat  as 
stated.  Aydlett  v.  Brown,  iSS  H.  O.  334,  69 
S.  B.  243,  and  citations. 

"(2)  That  defendant  Is  indebted  to  plain- 
tifl only  for  the  sum  of  $340.95,  the  net  pro- 
ceeds of  the  'Booth  can,*  with  interest  there- 
on and  costs." 

The  check  for  $162.40,  referred  to  In  the 
first  conclusion  of  law,  and  which  Is  the  pay- 
ment referred  to  in  finding  of  fact  No.  4,  was 
inclosed  in  a  letter,  which  Is  as  follows; 
"Bryant  Lumber  Company,  Wilson,  N.  C. 
September  28*  1910.  Gentlemen:  We  b%  to 
Inclose  herewith  our  statement  and  check  for 
$162.40.  balance  due  you  on  this  statement 
According  to  our  books,  this  includes  all  the 
shipments  which  you  have  made  since  we 
squared  up  your  old  account  the  latter  part 
of  March.  This  statement  also  includes  the 
cars  on  which  we  paid  you  $900  when  you 
were  here  on  July  IsL  Of  course,  when  we 
say  this  takes  in  all  your  cars  to  the  present 
date,  we  mean  with  the  exception  of  tlie  two 
Booth  cars.  We  imld  you  on  account  of  one 
of  the  Booth  cars,  amouutlng  to  $150,  and  we 
applied  this  amount  on  car  No.  20020,  which 
you  billed  us  on  June  15th.  This  latter  car 
is  included  In  this  statement  Kindly  go 
over  this  statement  very  carefully,  and  If 
same  does  not  agree  with  your  books,  advise 
us,  and  we  wlH  take  the  matter  up  with  you 
later.  Tours  truly,  Copppck-Warner  Lumber 
Ck)mpany."  The  statement  referred  to  in  said 
letter  was  not  inclosed  In  the  letter,  nor  was 
there  any  evidence  that  the  books  mentioned 
therein  included  the  Itemi  in  finding  of  fact 
No.  8. 

The  plaintiff  excepted  to  the  first  conclu- 
sion of  law,  which  was  sustained,  and  the 
defendant  excepted  and  anwaled  from  the 

Judgment  rendered. 

Finch  &  Connor,  of  Wilson,  for  api>tilant 
Daniels  St  Swindell  and  W.  A.  Lucas,  all  of 
Wilson,  for  appellee. 

PER  CURIAM.  So  far  as  the  record  dis- 
closes, the  defendant  does  not  deny  that  It 
owes  the  plaintiff  $650.09,  the  amount  of 
the  Judgment  appealed  from,  but  it  says 
it  cannot  be  compelled  to  pay  $309.14  of  this 
amount  made  up  of  the  Items  in  finding  of 
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M  No.  8»  becuiM  flw  plaintiff  accepted 
tbe  cheift  of  $182.40,  Inclosed  In  the  letter  of 
September  28^  19ia  Tbe  principle  rdled  on. 
as  lUnstrated  by  Petit  r.  WoodUef,  115  N.  a 
125,  20  S.  m  208;  Kerr  t.  Sanders^  122  N. 
a  638,  29  8.  EL  948,  and  Aydlett  t.  Brown, 
158N.  <X884,e9S.B.243,l8  well  settled,  bat 
It  baa  no  api^lcatlon  whoi  tbe  amonnt  ac- 
cepted does  not  purport  to  cover  tbe  amount 
in  controversy,  or  wben  it  is  transmitted  un- 
der drcumstancee  showing  that  It  was  not 
tbe  pnrpose  to  pay  an  amount  admitted 
tbe  party  dbarged  to  be  dne,  bat  to  make  a 
payment  tm  an  indebtedness  wbl<^  was  tbwe> 
after  to  be  adjusted  by  tbe  parties.  In  tbe 
record  before  us,  as  tbe  statement  referred 
to  In  tbe  lettw  ot  S^itember  28,  1910,  was 
not  Inclosed,  and  the  books  were  not  intro- 
duced In  evidence,  there  Is  nothing  to  show 
tbat  tbe  check  of  $162.40  purported  tb  cover 
tbe  Items  In  finding  of  fact  No.  8,  nor  is 
there  anything  thvt  would  Justify  us  In  deny- 
ing to  the  plaintiff  the  right  to  recover  $309.- 
14,  which  the  referee  finds  tbe  defendant 
owes  the  ptaintUT,  to  which  finding  the  de- 
fendant does  not  except  Again,  tbe  latter 
part  of  the  letter  of  September  28th  shows 
that  tbe  check  was  not  sent  In  adjastioent  of 
account,  or  in  payment  of  balance  due,  but 
"on  accoxmt,"  the  amount  actually  due  to  be 
thereafter  adjusted  by  tbe  parties. 

We  have  carefully  examined  the  record, 
but  It  was  not  necessary  to  do  so,  as  the  ap- 
peal might  be  dlamlssed  for  foilure  to  assign 
errors. 

Affirmed. 


LEWIS  V.  NORFOLK  SOUTHERN  R.  CO. 

(Supreme  Court  of  North  Carolina.    Sept.  10, 
1913.) 

1.  RaILBOADB  (i  419*)— iNJtTBT  TO  ANIHAU 

ON  Track— Signals. 

A  railroad  company  was  negligent  in  fail- 
ing to  soond  the  alarm  whistle  when  tarkeys 
were  on  the  track  which  were  seen,  or  ehould 
bare  been  seen,  by  the  engineer  m  time  to 
sound  the  whistle. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  IS  1489-1500;  Dea  Dig.  f  419.*} 

2.  Railroaos  (I  448*)— Question  fob  Jnar— 
FaoxiifATE  Cadsk  or  Ikjxtbt. 

Evidence,  In  an  action  againat  a  railroad 
eompaoy  for  running  over  and  killing  turkeys, 
AeM  sufficient  to  take  to  the  jury  the  question 
wbether  defendant's  failure  to  sound  tbe  alarm 
whistle  was  the  proximate  caase  of  tbe  injury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  1627-1641;  Dec.  Dig.  S  446.*] 

3.  Tbial  (1 165*)— Nonsuit— Detebmination. 

Upon  motion  for  a  nonsuit  tbe  evidence 
most  be  taken  in  the  light  most  favorable  to 
the  plaintiff  and  with  all  tbe  inferences  which 
may  be  reasonably  drawn  therefrom  In  his  fa- 
tor, 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  H  878,  374;  I>ec.  Dig.  |  16S.*] 

Appeal  from  Snpeiior  Courts  Washington 
County;  Whedbee,  Judge. 


Action  fbr  damages  by  O.  V.  Lewis  against 
the  Norfolk  Southern  Railroad  Company. 
From  a  Judgment  In  favor  of  defendant, 
plaintiff  appeals.  Reversed. 

Caylord  &  Oaylord,  of  Plymouth,  for  ap- 
pellant   W.  U.  Bond,  Jr.,  of  Plymouth,  for 

appellee. 

CLABK.  O.  J.  [1,2]  It  was  In  evidence 
that  "about  midday  the  defendant's  train 
passed  plalntUTs  house,  whl<^  was  about 
60  yards  from  the  track.  The  train  was  20 
minutes  late  and  going  extra  fast  The 
engine  ran  over  and  killed  6  of  plaintiff's 
turkeys  which  were  260  yards  further  down 
the  track.  Those  In  charge  of  the  train  could 
have  seen  the  turkeys  a  distance  of  600 
yards.  No  whistles  were  blown  and  the  train 
made  no  other  noise  than  that  usually  made 
In  running.  The  engine  did  not  let  off  any 
steam.  There  were  no  obstructions  on  the 
track  to  prevent  the  turkeys  t>elng  seen." 
Upon  this  evidence  it  was  error  to  grant  a 
nonsuit  From  the  known  characteristics 
of  turkeys,  a  flock  of  them  feeding  on  or 
crossing  a  track  might  not  notice  that  the 
train  was  approaching  or  attempt  to  fly. 
But  as  when  a  gun  is  discharged  close  by, 
if  there  had  been  the  sharp  blow  of  the 
whistle,  the  turkeys  would  doubtless  have 
taken  to  wing  or  bave  run.  They  are  very 
timid,  if  alarmed,  but  tbey  are  not  alert  to 
perceive  danger. 

It  has  been  repeatedly  held  tbat  it  Is  er- 
ror not  to  sound  the  whistle  when  cattle  or 
horses  are  on  tbe  track,  which  are  seen  by 
the  engineer  In  time,  or  which  should  bave 
been  seen  by  him  in  time,  to  give  warning  by 
tbe  whistle.  Turkeys  would  be  much  less 
likely  to  notice  the  approach  of  a  train  than 
cattle  or  horses  and  would  be  more  likely  to 
save  themselves  by  flls^t  when  a  whistle 
is  sounded.  As  already  said,  they  have  leas 
intelligence  to  perceive  the  danger  of  an  ap- 
proaching train  and  would  be  more  easily 
frightened  by  the  sudden  sharp  blow  of  the 
whistle.  They  can  escape,  too,  more  quickly 
by  the  use  of  wings.  It  cannot  be  denied 
that  there  was  evidence  of  n^llgence  in  fall- 
ing to  sound,  the  wtUstle  when  tbe  turkeys 
were  seen,  or  should  bave  been  seen.  It  is 
true  it  la  necessary  for  the  Jury  to  find  not 
only  n^llgence  on  the  part  of  the  defendant 
but  further  that  sncb  negligence  was  the 
proximate  cause  of  the  injury,  and  that  if  the 
whistle  had  been  blown  the  turiceys  would 
probably  bave  flown  In  time.  From  the 
well-known  characterlsticB  of  these  fowls, 
tbe  Jory  would  have  been  Justified  In  infer- 
ring from  this  evidence  that  the  failure  to 
blow  the  whistle  was  tlie  prozimate  cause 
of  tbelr  being  killed,  and  that  th«y  would 
have  rranoved  tbemselvea  promptly  by  flight 
If  tlie  idilstle  bad  been  sharply  blown. 

[8]  Upon  a  nonsuit,  the  evidence  must  be 
taken  in  Qie  lia^t  most  favorable  to  the 
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plaintiff  and  with  all  tbe  Inferences  wblch 
may  be  reasonably  drawn  therefrom  in  his 
fiivor. 

In  Railroad  v.  Wilson.  23  Kan.  641,  it  is 
said:  *The  Idea  Is  not  tolerable  that  an 
Injury  may  be  Inflicted  which  by  ordinary 
care  and  diligence  may  be  avoided.  This 
Is  the  rule  in  tbe  ordinary  aflaira  of  life  and 
is  as  awlicable  to  corporations  as  to  in- 
dlTiduals.  Railroad  t.  Ganffmant  88  m.  426 ; 
Railroad  t.  Lewis,  5S  IlL  49;  Railroad  t. 
PhiUipl,  20  Kan.  9;  Railroad  t.  Bicei,  10  Kan. 
426.  Although  the  drove  ot  cattle  could  have 
Iteea  seen  from  the  train  approaching  the 
crossing,  no  att^pt  was  made  1^  sounding 
the  whistle  to  frighten  the  cattle  and  make 
them  run  away,  and  no  attempt  was  made 
to  sladcen  tbe  speed  of  tbe  train  or  prarent 
It  from  ronning  Into  tbe  drove.  Therefore 
there  was  evidoice  to  go  before  the  jury  aa 
to  the  negligence  and  careless  operation  of 
the  train  tbe  railroad  company,  and  also 
CTldence  that  the  heifer  was  thrown  from  the 
track  thiDUjfh  the  result  of  such  negligence." 
This  and  many  other  cases  to  same  effect 
an  cited.  8  Elliott,  B.  R..  1 1207. 

In  Hoore  r.  Electric  Co..  136  N.  C.  654, 
48  S.  E.  822,  67  L.  R.  A.  470,  relied  upon  by 
the  defendant,  it  was  held  that  "the  kllUng 
of  a  dog  by  a  street  railroad  Is  not  prima 
facie  evidence  of  negligence";  tbe  court 
saying  that  dogs  are  of  superior  IntelUgeace 
and  "are  known  ordinarily  to  be  able  to  take 
care  of  themselves  amidst  tbe  dangers  Inci- 
dent to  thdr  surroundings.  Where  a  horse 
or  a  cow  or  a  bog  or  any  of  the  lower  animals 
would  be  killed  or  injnred  by  dangerous 
agencies,  the  dog  would  extricate  himself 
with  safety."  The  use  of  a  whistle  Is  more 
necessary  and  would  be  more  effective  with 
a  drove  of  tnrkeya  than  with  a  drove  of 
cattle  or  hogs. 

The  case  should  have  been  submitted  to 
the  Jury  tt^ether  with  such  evidence.  If 
any,  as  tbe  defendant  may  see  fit  to  offer  in 
rebuttal. 

Reversed. 


STATE  V.  HTMAN. 

(Snpreme  Court  of  North  Carolina.   Bept  17, 

1013.) 

1.  INDXCTHBNT  ANn  IHFOBUATION  ^  8*)— Na- 

nnu  OF  OmNBB— "Fblont"  ob  Misni- 

HEANOB. 

Const,  art.  1,  S  12,  declares  that  no  person 
shall  be  put  to  answer  a  criminal  charge,  except 
as  hereinafter  allowed,  but  by  indictment,  pre- 
sentment, or  impeachment;  and  section  13  pro- 
vides tbat  the  Legislature  may  provide  other 
means  of  trial  for  petty  misdemeanors,  with  the 
right  of  appeal.  Bevisal  1905,  i  3291,  provides 
tbat  a  "felony"  la  a  crime  which  is  or  may  be 
punishable  by  death  or  Imprisonment  in  the 
state's  prison,  and  that  any  other  crime  U  a 
misdemeaoor.  Section  3616  styles  perjury  as 
a  misdemeanor,  but  provides  tbat  It  may  be 
punished  by  fine  not  exceeding  $L000  and  im- 
prisonment not  more  than  10  years  in  the  state's 


prisw).  BM,  that  perjnry,  being  punishable  Iqr 
imprisonment  in  the  state's  prison,  is  a  felony, 
ana  not  a  petty  misduneanor,  and  is  therefore- 
triable  only  on  indictment  of  a  grand  jury. 

[Ed.  Note.— Fur  otiier  cases,  see  -Indictment 
and  Information,  Cent  Dig.  H  9-28;  Dec.  Dig. 
S  8.* 

For  other  definitions,  see  Words  and  Phrases^ 

vol.  3,  pp.  2736-2744;  voL  8,  p.  7662.1 

2.  Cbiuinal  Law  (S  27*}— Offkitsbs— HarnaK. 
AND  Charactes— Fblont  ob  Mibdemeanob. 

While  tbe  Legislature  may  prescribe  differ- 
ent pnnishments  for  the  same  offense  in  differ- 
ent counties,  and  may  reduce  the  punishment 
for  all  offenses,  including  those  punished  capi* 
tally,  to  an  extent  tbat  would  mase  any  offense 
a  petty  misdemeanor,  calling  an  offense  a  petty- 
mliBdemeanor  does  not  make  it  so,  when  the  pun- 
ishment imposed  makes  it  a  felony. 

[Ed.  Note.— For  other  cases,  see  Criminal' 
Law,  Cent  Dig.  SI  29-31;  Dec.  Dig.  |  27.*] 

3.  Cbimiwal  Law  {{  13*)— Offenses— Natueb 
Ann  OHABACTEB— MiSDEUEANOB  OB  Feloht. 

The  Constitution  not  having  defined  petty 
misdemeanors,  it  was  competent  for  tbe  Legia- 
latare  to  define  the  offenses  which  should  be  so 
dassified,  provided  tbe  punishment  prescribed 
therefor  was  not  that  prescribed  for  felonies. 

[Ed.  Note.--For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  18, 14;  Dec.  Dig.  1 13.*] 

4.  Cbiuinal  Law  ({  00*>-Coubt»~Jubi8dio- 

TION. 

Perjury,  being  punishable  by  imprisonment 
in  the  penitentlan^  as  provided  by  Revisal  190S, 
8  361S,  was  a  felony,  and  therefore  was  not 
within  the  jurisdiction  of  tbe  recorder's  court 
of  Edgecombe,  under  Pub.  Loc.  Laws  1911,  c. 
472,  providing  that  snch  courts  sliould  have  ex- 
clusive original  jurisdiction  of  all  other  crim- 
inal offenses  committed  within  the  county  be- 
low the  grade  of  felony,  which  are  declared  to 
be  petty  misdemeanors. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  129-188;  Dee.  Dig.  |  90.*] 

Appeal  from  Superior  Court,  Edgecombe 

Count?;  Cllne,  Judgei 

Levi  Hyman  was  convicted  of  perjury,  and 
be  appeals.   Judgment  arrested. 

Tbe  Attorney  General  and  T.  H.  Calvert, 
Asst  Atty.  Oen..  for  the  SUte.  O.  H.  T. 
Fountain  &  Son,  of  Tarboro,  f!or  appelant 

CLARE,  C.  J.  Tbe  defendant  was  con- 
victed of  perjury  In  tbe  recorder's  court  ot 
Edgecombe.  On  appeal  to  the  superior  court 
be  was  tried  on  the  original  warrant  and 
again  convicted.  Tbe  defoidant  excepted, 
on  the  ground  that  he'  could  not  be  tried 
for  this  offense,  except  upon  a  bill  of  in- 
dictment found  by  a  grand  jury.  He  relies 
upon  the  provision  in  Const  art  1,  f  12: 
"No  person  shall  be  pot  to  answw  any 
criminal  <Aarge,  except  as  berelnafter  al- 
lowed, but  by  Indictment,  presentment  or 
Impeachment"  Section  13  of  the  same  arti- 
cle, wblsSk  guarantees  the  right  of  trial  by 
jury,  is  cunplled  wlQi  by  a  jtiry  trial  being 
given  on  appeal.  State  v.  Lytle^  188  N.  O. 
at  page  742,  61  S.  E.  at  page  68.  The  re- 
gulrunent  of  an  indictment  presaitment  or 
ImpeadimCTt  is  not  dispensed  wltti,  "ex- 
cept as  hereinafter  allowed,"-  In  section  13 
in  these  words:  "The  Leglslbitura  may,  ho w- 
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«Ter,  provide  otber  meaiu  of  trial  for  petty 
mtsdemeenoTS,  with  the  right  of  appeaL" 

[1]  The  qneatloD  presented,  thwefore,  la 
whether  perjury  Is  a  petty  misdemeanor 
In  Edeecombe  comity*  Pnb.  Loa  Laws  1911, 
c  472,  prorUes  that  the  recorder's  court 
"shall  have  exclusive  original  Jurisdiction 
of  all  other  criminal  offenses  committed 
within  the  county,  below  the  grade  of  felony, 
•  •  •  and  the  same  are  hereby  declared 
to  be  petty  mlBdemeanors."  Bevlsal,  |  3201, 
-d^nes  the  line  between  felonies  and  mla- 
-demeanors  as  follows:  "A  felony  Is  a  crime 
which  Is  or  may  be  punialuble  -by  death  or 
Imprisonment  In  the  state's  prison.  Any  oth- 
er crime  Is  a  misdemeanor."  The  state,  how- 
ever, relies  upon  Revisal.  S  3615,  which 
styles  perjury  a  misdemeanor,  though  It 
further  provides  that  It  may  be  punished 
"by  a  flue  not  exceeding  ^1,000  and  Im- 
prisonment not  more  than  10  years  in  the 
state's  prison."  There  la  a  palpable  con- 
tradiction In  the  two  sections,  and  while  the 
Bevlsal  must  be  construed  together,  yet  If 
«ne  provision  leads  to  a  conflict  with  the 
Constitution,  and  the  other  does  not,  we 
must  take  the  latter. 

At  common  law  perjury  and  forgery  were 
misdemeanors.  It  la  true;  but  there  was  nO 
imprisonment  In  the  state's  prison  prescribed. 
Revlsal.  {  3615.  is  a  statute  which  was  en- 
acted in  1791,  and  conformed  to  the  common 
law,  which  at  that  time  made  perjury  a  mis- 
demeanor, and  the  words  "state's  prison" 
were  written  Into  this  section  Id  Code  1883,  { 
10^.  The  statute  which  Is  now  Bevlsal,  S 
3291,  defining  the  line  between  felonl^  and 
misdemeanors,  was  enacted  In  1891,  just  100 
years  later,  and  Is  the  latest  expression  of 
the  leglslatlTe  wilt.  The  words  In  section 
3615  making  perjury  a,  "misdemeanor," 
which  was  enacted  in  1791,  evidently  re- 
tained that  deflnltlon  In  Revlsal,  %  3615  by 
Inadvertence,  notice  not  being  taken  of  the 
fact  that  imprisonment  In  the  state's  prison, 
which  bad  been  added  to  the  punishment 
In  1883,  made  It  a  felony  under  Revlaal,  S 
3291. 

In  State  V.  Shaw,  117  N.  C.  765,  23  S.  B. 
246,  the  court  recognized  that  under  Laws 
1891  (now  Revlaal,  S  3291)  any  offense  "pun- 
isbable  by  death  or  Imprisonment  In  the 
state's  prison"  was  a  felony,  and  hence  that 
the  word  "feloniously"  should  be  used  In 
the  lndlctm«it  for  such  crimes.  In  State  v. 
Harris,  145  N.  U  468,  59  S.  E.  116,  Hoke, 
J.,  held  that  the  word  "feloniously"  was 
not  necessary  in  an  Indictment  for  perjury, 
not  because  perjury  was  not  a  felony,  but  be- 
cause the  L^alature  had  prescribed  in  Re- 
vlsal, {  3247,  a  form  of  Indictment  for  per- 
jury. In  which  that  word  was  omitted;  and 
Walker,  J.,  held  to  the  same  purport,  and  on 
the  same  ground,  in  State  r.  Cllne,  146  N.  C. 
640,  61  S.  E.  522. 

In  State  v.  Fesperman,  108  N.  G.  770,  13 
S.  E.  14,  we  held  that  the  measure  of  pun- 
IsboMat  U  ttw  test  of  Jurisdiction,  and  Chat 


the  L^Aslfttnre  oonU  not  eootex  upon  a  Jii»- 
tlce  of  the  peace  ezdostve  Jurisdiction  of  cei^ 
tain  offenses,  unless  it  restricted  the  punish- 
ment for  sneta  off<mios  to  the  limit  allowed  a 
Justice  of  liie  peace.  Thatcasehas  been  re- 
I>eatedly  citad  witli  approvaL  See  dtationa 
to  106  N.  0.  772,  In  Anno.  Ed.  For  the  same 
reason,  while  the  Legislature  can  reduce  any 
offeose  whatever  to  a  misdemeanor,  or  even 
to  a  petty  misdemeanor,  it  can  only  do  so  ef- 
fectively by  reducing  the  pnnlriunent  to  that 
allovred  for  such  offenses.  It  cannot  author- 
Ice  punishment  by  Imprisonment  In  the 
state's  prison  for  10  years  and  yet  declare 
such  crffense  to  be  a  petty  misdemeanor. 

In  State  v.  Holder,  153  N.  C.  606,  at  page 
610,  60  S.  E.  66,  at  page  68.  chiefly  relied 
upon  by  the  state.  It  Is  held  that  perjury 
was  "still  a  felony,"  though  the  word  "feloni- 
ously" was  dispensed  with  by  statute  In  any 
indictment  for  that  offense.  It  was  further 
held  that  as  to  the  offense  charged  in  that 
case  (throwing  stones  at  a  train)  the  word 
"fdoniously"  was  not  essential.  The  ruling 
In  substance  was  that,  when  the  statute  has 
styled  an  offense  a  misdemeanor  which  is 
yet  punishable  by  Imprisonment  in  the 
state's  prison,  the  effect  is  to  dispense  with 
the  word  "feloniously"  in  the  indictment; 
but  It  was  not  held  la  that  case,  nor  has 
It  t>een  held  In  any  other,  that  when  the  Leg- 
islature styles  an  offense  a  misdemeanor, 
but  leaves  it  punishable  by  imprisonment  In 
the  state's  prison,  that  the  constitutlSIlBl 
requirement  of  an  indictment  by  a  grand 
jury  la  dispensed  with.  Dlepenslng  with 
the  word  "feloniously"  in  no  wise  Impinges 
npon  any  constitutional  requirement. 

[2,  S]  The  Legislature  may  prescribe  dif- 
ferent punishments  for  the  same  offense  In 
different  counties,  and  It  may  reduce  the 
punishment  for  all  offenses,  even  those  now 
punished  capitally,  to  an  extent  that  would 
make  any  offense  a  "petty  misdemeanor." 
But  calling  an  offense  a  petty  misdemeanor 
does  not  make  it  so,  when  the  punishment 
imposed  makes  It  a  felony.  In  State  v. 
Lytle,  138  N.  C.  738,  61  S.  E.  66,  the  court 
held:  "The  Constitution  not  having  defined 
'pett^  misdemeanors,'  it  was  competent  for 
the  Legislature  to  define  the  offenses  which 
should  be  so  classified,  provided  the  punish- 
ment therein  U  not  that  of  felontea."  We 
DOW  reaffirm  thlE.  In  that  case  (on  page  748 
of  138  N.  0.,  page  68  of  51  S.  E.)  the  court 
states  that  misdemeanors  at  common  law 
were  divided  Into  two  classes:  "(1)  Those 
which,  by  reason  of  their  heinous  nature, 
might  be  punished  corporally;  and  (2)  those 
that  could  not  be  so  punished."  It  la  then 
held  that  the  latter  can  be  termed  petty 
misdemeanora,  but  that  the  former  could 
not  be  so  held,  unless  the  punishment  was 
reduced  by  statute  to  what  would  be  the 
punishment  for  petty  misdemeanors.  The 
conrt  said  (page  744  of  138  N.  C,  page  69 
of  61  8.  B.):  "The  O^eral  Assembly  can 
reduce  the  punishment  of  any  and  all  off^is- 
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es,  and  IwTe  no  offense  above  the  grade  of 
petty  misdemeanors;  but  tbe  ponlslunent 
must  not  be  that  of  felony,  for  the  punish- 
ment controls  the  definition.  State  t.  Fes- 
perman,  108  N.  C.  770  [IB  8.  B.  14]."  That 
case  has  been  cited  ^nd  approved  in  State 
T.  Jones,  145  N.  C.  400,  59  S.  E.  117,  In 
^tate  V.  Shine,  140  N.  G.  480,  62  S.  E.  lOtiO, 
In  State  t.  Dunlap,  159  N.  C.  401,  74  S.  IL 
626,  and  in  several  other  cases.  In  the 
last-named  case  the  Legislature  had  made 
the  larceny  of  goods  "less  than  $20  in  value" 
pnnlshable  "not  to  exceed  imprisonment  in 
the  county  Jail,  or  on  the  pnblic  roads,  not 
more  than  one  year,"  and  the  court  bdd 
that  a  statute  making  such  offense  a  petty 
misdemeanor  and  pnttli^  it  within  the  Juris- 
diction of  the  recorder's  court  was  constitu- 
tional, for  tbe  punishment  was  that  of  a 
petty  misdemeanor. 

[4]  We  are  therefore  of  opinion  that,  the 
offense  of  perjury  being  punishable  in  the 
county  of  Edgecombe  by  imprisonment  In  the 
state's  prison,  It  Is  not  an  offense  "below  the 
grade  of  felony,"  and  that  the  statute  (Pub. 
Loc.  Laws  leil,  a  472)  does  not  declare  It 
to  be  a  "petty  mlademeanor."  Hoioe  the 
recorder's  court  had  no  Jurisdiction  theriso^ 
and  on  appeal  to  the  superior  court  the  de- 
fendant could  not  be  tried,  unless  a  bill 
had  been  fonnd  by  a  grand  Jury. 

Judgment  arrested. 

WALKER  and  ALLEN,  JJ.,  concur  In  re- 
sult. 


SEDBURT       SOUTHERN  EXPRESS  GO. 

(Supreme  Court  of  North  Carolina.    Sept.  17, 
1»18.) 

1.  Submission  of  ComntovKBT  d  7*)— SimT- 
cnsNCT  OF  STATBioifT— Right  or  Aonoiv— 

Eleuents. 

In  an  action  agaioat  an  express  company 
to  recover  money  alleged  to  have  been  lost  from 
a  valise  while  In  the  hands  of  the  express  com- 
pany for  transportation,  a  judgment  for  plain- 
tiff could  not  be  sustained,  where  the  agreed 
facts  on  which  the  case  was  submitted  contain- 
ed no  findiDg  that  the  money  was  taken  while 
the  valise  was  in  defendant's  care  or  control. 

[Ed.  Note^For  other  eases,  see  Snbrnisslon 
of  Controversy,  Gent  Dig.  S  8;  Dec  Dig.  {  7.*] 

2.  Junousnr  rt  I*)— What  CoNsrmnxs. 

In  ita  ordmary  acceptation,  a  "judgment" 
is  the  conclusion  of  the  law  on  foots  admitted 
or  in  some  way  established. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §8  1.  3.  4 ;  Dec.  Dig.  8  I.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4.  pp.  3827-8842 ;  vol  8,  pp.  7606,  7606.] 

Appeal  from  Superior  Court,  Bdgecranbe 
County;  Lyon,  Judge. 

Action  by  Edna  B.  Sedbury  against  the 
Southern  Express  Company  to  recover  fl3 
and  Interest,  money  alleged  to  have  been  lost 
from  a  valise  intrusted  to  defendant  carrier 
for  shipment  from  FayettevUle  to  Tarboio, 


M.  CX,  and  for  a  penalty  for  failure  to  ad- 
just the  claim  within  the  time  required  by 
Laws  1911,  c.  138.  In  the  sapodor  court  tbe 
action  was  submitted  on  an  agreed  case,  and 
Judgment  rendered  for  plaintiff  for  claim  and 
poialtT.  and  defendant  aroeals.  Remanded. 

F.  S.  SpruiU,  of  Bodcy  Mount,  for  appel- 
lant G.  M.  T.  Fountain  ft  Son,  of  Tarboro, 
for  appellee. 

PER  CnRL&.U.  [1, 2]  We  are  unable  to 
determine  the  questions  at  issue  in  this  cause, 
for  tbe  reason  that  the  facts  ^reed  upon 
contain  no  finding  that  the  money  was  taken 
while  the  valise  was  in  the  care  or  control 
of  defendant  company.  In  its  ordinary  ac- 
ceptation, a  judgment  is  tbe  conclusion  of  the 
law  upon  facts  admitted  or  in  some  way 
established,  and,  without  this  essential  fact, 
the  court  Is  not  in  a  position  to  make  final 
decision  on  the  rights  of  the  parties.  Bryant 
V.  Insurance  Company.  147  N.  C  181,  60  S.  El. 
083.  The  cause  will  be  remanded,  that  the 
determinative  facts  may  be  established.  The 
costs  will  be  equally  divided  between  the 
parties. 

Remanded. 


WARRIGK  V.  TATLOB. 

(Supreme  Oonrt  of  Nortti  Candlna.   S^t  17, 

1013.) 

1.  Logs  ano  Loooinq  (i  S*>— Tdcbbb  Deed — 

Rights  Conveyed. 

Plaintiff  conveyed  all  the  pine  and  oak 
timber  of  certain  dimensions  on  a  tract  of  land 
to  defendant's  intestate  by  deed  dated  June  20. 
1809,  under  which  the  right  to  remove  the  tim- 
ber expired  June  20,  1906.  Intestate  con- 
temporaneously executed  a  written  license  au- 
thorizing plaintiff  to  cut  scattering  pine  timber 
on  2^^^  acres  of  the  land,  and  on  November  7, 
1901,  conveyed  "all  the  standing  timber"  on  the 
land  to  C.  On  July  9,  1902,  plaintiff  executed 
a  deed  to  C.,  conflrming  the  original  convey- 
ance of  the  timber,  and  extending  the  right  to 
cut  and  remove  tbe  same  to  June  20.  lOw,  and 
during  Ae  period  as  so  extended  C.  cot  and 
removed  all  the  timber,  Including  the  scattering 
pine  on  the  2^  acres  covered  oy  the  license. 
aeld  that,  since  all  the  timber  was  cut  and  re- 
moved by  C.  after  (be  time  limit  in  the  deed 
from  plaintiff  to  Intestate  and  from  him  to  C. 
had  expired,  C.'s  authority  to  cut  the  timber 
rested  on  plaintifTs  deed  to  C,  and,  intestate 
never  haviag  cut  an^  timber  from  the  land,  his 
personal  representative  was  not  liable  for  the 
cntting  of  the  scattering  Umber,  on  the  theory 
that  intestate's  conveyance  to  O.  inclnded  the 
timber  reserved  by  the  license. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  88  6-12  :  Dec  Dig.  {  3.*] 

2.  New  Trial  (|  108*)— Obaht  bt  Sonna 

COUBT. 

The  Supreme  Court  will  grant  a  new  trial 
for  newly  discovered  evidence  only  where  it  Is 
very  probable  that  substantial  injustice  has 
been  done  by  reason  of  tbe  unavoidable  failure 
to  produce  the  evidence  at  tbe  trial,  and  it  also 
appears  probable  that  on  a  new  trial  a  different 
result  will  be  reached  and  riitht  prevaiL 

[Ed.  Note— For  other  cases,  see  New  Trial, 
Cent  Dig.  88  226,  227;  Dec.  Dig.  {  lOa*] 
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Appeal  ftom  fitiperior  Oonrt,  Northamrton 
Gomit7 ;  Cook^  Judge. 

Action  Iqr  H.  Wamek  against  Uolile 
L.  Taylor,  as  adndnlstratrlz  of  L.  L.  Taylor, 
.deceased.  From  a  judgment  of  nonaidt  on 
plalntUTs  first  caose  of  action,  be  appeals, 
and  moves  for  a  new  trial  <m  tbe  second 
cause  of  action  for  nei^  discovered,  evi- 
dence. Judgment  afflrmed,  and  motion  de- 
nied. 

W.  B.  S.  BnrgwTD,  of  Woodland,  and  Ma- 
son, Worrell  &  Long,  of  Jackson,  for  appel- 
lant Peebles  ft  Peebles  and  Oay  &  Mldgette^ 
of  Ja(&son,  for  appellee^ 

BROWN,  J.  It]  The  facts  pertinent  to  the 
first  caose  of  action  are  these:  Plaintiff  con- 
veyed to  L.  L.  Taylor,  the  Intestate,  by  deed 
dated  June  20,  1899,  all  the  pine  and  oak 
timber  of  certain  dimensions  on  a  tract  of 
land,  to  be  cut  and  removed  within  seven 
y&irs.  This  deed  was  duly  recorded  July 
22,  1890.  The  said  Taylor  then  gave  to  the 
plaintiff  the  following  paper:  "I,  L^  L.  Taylor, 
do  hereby  give  H.  T.  Warrick  permission  to 
cat  the  scattering  pine  timber  on  the  hill  on 
2^  acres  of  his  land  lying  on  the  south- 
east comer  of  his  house,  where  he  has  been 
cntting  cordwood,  near  a  pond  or  drain  in 
said  woods,  L.  L.  Taylor.  Witness:  J.  L. 
Harris."  This  was  recorded  April  4,  1913. 
On  November  7, 1901,  L.  L.  Taylor  conveyed 
all  said  standing  timber  to  the  Camp  Manu- 
facturing Company  by  deed  recorded  Janu- 
ary 7,  1902.  Under  the  deed  from  plaintiff 
to  Taylor,  the  time  within  which  the  Umber 
must  be  cut  and  removed  expired  June  20, 
1906 ;  but  on  Jnly  9,  1902,  tbe  plaintiff  exe- 
cuted a  deed  to  the  Camp  Manufacturing  Com- 
pany, confirming  the  original  conveyance, 
and  conferring  upon  sdid  company  the  right 
to  cut  and  remove  all  the  timber  until  Jnne 
2S>,  130&  This  deed  was  recorded  July  19, 
1902.  Dazing  the  extended  period  of  two 
years,  between  June  20,  1906,  and  June'  20, 
1908,  the  Camp  Company  cut  and  removed 
all  the  said  timber,  including  "the  scattering 
pine  timber  on  tbe  hill  on  2%  acres,"  describ- 
ed In  the  pa[>er  writing  given  by  Taylor  to 
Warrick,  supra,  numbering  some  19  sticks. 

Upon  these  facta,  the  motion  to  nonsuit  was 
properly  sustained.  The  evidence  shows  that 
all  tbe  timber  was  cut  and  removed  by  the 
Camp  Manufacturing  Compapy  after  tbe  time 
limit  in  tbe  deed  from  plalntliDt  to  Taylor  and 
Taylor  to  Ounp  bad  exi^red.  Ntme  of  it 
was  cat  the  defendant's  Intestate,  Taylor. 
Tbe  authority  ot  Camp  to  cut  tbe  timber  was 
plalntifTs  deed  to  Camp,  dated  July  9,  1902. 
extending  tbe  time  authorizing  the  cutting 
for  two  years.  Had  plaintiff  not  executed 
this  Instrument,  all  the  timber,  indudlng  the 
"scattering  pine  timber  on  tbe  bill,"  would 
have  reverted  to  blm.  It  Is  dtfflcuit  to  coi^ 
ceive,  npon  this  state  of  ftcts.  why  plaintiff 
should  recover  against  Taylor. 

•VorotlHE 


12}  There  Is  no  assignmmitof  error  by  tbe 
plaintiff  as  .to  anything  ttaat  occurred  at  tbe 
trial  of  his  second  cause  of  action,  and  be 
relies  solfdy  upon  bis  motion  for  a  new  trial 
for  alleged  newly  discovered  testimony  as 
to  said  second  cause  of  action,  wbiA  sAd 
motion  is  made  for  tbe  first  time  In  this 
court  Motions  for  a  new  trial,  founded 
upon  allied  newly-discovered  evidence,  are 
carefully  scrutinized,  and  we  are  not  dis- 
posed to  grant  tbem,  except  for  substantial 
cause.  In  cases  Uiat  come  strictly  within  the 
established  rules  of  law  applicable  to  them. 
Simmons  v.  Mann,  92  N.  C  16.  This  court 
win  not  grant  a  new  trial  for  newly-discover- 
ed evidence  for  light  causes  and  considera- 
tions. It  will  do  so  only  in  cases  where  it  is 
very  probable  that  substantial  injustice  bus 
been  done  by  reason  of  the  unavoidable  fail- 
ure to  produce  tbe  evidence  on  the  trial,  aud 
when  also  it  is  probable  that  npon  a  new 
trial  a  different  result  will  be  reached  ami 
the  right  will  prevail.  Evidence  merely  cu- 
mulative Is  generally  considered  as  Insuffi- 
cient   Simmons  v.  Mann,  supra. 

We  have  examined  carefully  the  affidavits 
In  support  of  the  motion,  and  tbe  same  Is 
denied. 

The  Judgment  of  the  superior  court  Is  af- 
firmed. 


ARBT  DISTILLING  00.  T.  MUTUAL  AII> 

BANKINO  CO.  et  al. 

(Supreme  Court  of  North  Carolina.   Sept  17, 
1918.) 

1.  Thial  (S  141*)— Dibbctbd  VxanioT— When 

PaOPKB. 

In  an  action  against  a  banking  company 
to  recover  the  amount  of  drafts  collected  by  it 
for  plaintiff,  where  the  testimony  of  plaintiff's 
former  bookkeeper  as  to  tbe  amount  not  remit- 
ted or  acconnted  for  was  not  controverted  or 
denied,  and  there  was  no  attempt  to  impeach 
him  by  cross-examination,  plaintiff  was  entitled 
to  a  directed  verdict  for  such  amount. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
IM?.  f  336 :  Dec.  Dig.  |  141.*] 

2.  Banks  and  Banking  (8  185*)— Collec- 
tions—LiABtLrrr— Illegal  Transactions. 

That  drafts  collected  by  a  bank  for  plain- 
tiff were  for  shipments  of  liquor  did 'not  defeat 
plaintiff's  right  to  recover  from  the  bank  the 
amount  collected,  since,  where  an  agent  re- 
ceives money  to  his  principal's  use,  it  is  im- 
material whether  it  was  paid,  on  a  legal  or 
illegal  contract. 

[Ed.  Note.— For  other  coses,  see  Banks  and 
Banking,  Cent  Dig.  }|  671-5*^,  683-685 ;  Dec. 
Dig.  8  165.*] 

Appeal  from  Superior  Court,  Beaufort 
County;  Long,  Judge. 

Action  by  the  Arey  Distilling  Company 
against  the  Mutual  Aid  Banking  Company 
and  others.  From  the  Judgment,  plaintiff  ap- 
peals.  New  trial  ordered. 

Civil  action  tried  at  February  term,  191S, 
npon  tbis  Issue;  "Wbat  part  of  tbe  amount 
collected  ftnd  received  by  tbe  defradants  to 


yum  atam  tatla  aoAMetkou  HUHBBR  lb  Dm.  Dl*.  A  Am.  Die  Kcgr-No.  Bwim  ft  BepTt  ladma 

Digitized  by  Google 


288 


79  SOUTHEASTBRN  BEPOBTEB 


(N.G. 


the  use  of  the  plaintiff  bave  defendants  fail- 
ed to  account  for  and  pay  over  to  tbe  plaln- 
tlfl?   Answer:  $108.05." 

Upon  tbia  trial  before  the  Jury,  plaintiff 
offered  the  witness  E.  A.  Allenach,  who  tee- 
tlfled:  "I  was  bookkeeper  for  D.  L.  Arey 
Distilling  Company,  bnt  am  not  with  them 
now.  a?he  total  amoont  «f  drafts  sent  by 
plaintiff  to  defendants  in  this  case  amonnt  to 
$11,105.50.  Ot  that  amount,  including  nidi 
drafts  as  defendants  returned,  tbe  sum  of 
910,S2a46  was  remitted  or  accounted  for; 
the  difference  betwem  tbe  two  items  being 
$577.05.  These  transactionB  occurred  in  1910. 
I  have  been  through  and  orer  tbe  drafts 
and  bills  vbitb  were  introduced  in  evidence 
before  the  referee,  and  they  show  a  balance 
due  by  defendants  to  plalntlfl  of  $618.05. 
TtUs  amount  does  not  correspond  with  tbe 
amount  shown  in  the  other  statement,  for  the 
reason  ttiat  it  did  not  include  tbe  draft  on 
J.  W.  StalUngs  and  New  Bern  Pottery  Oom- 
pany.  Tbe  balance  due  by  defendants  to 
plaintiff  Is  $577.05." 

Plaintiff  also  offered  in  evidence  the  drafts 
and  statements  referred  to  by  the  witness. 
Mo  other  evidence  was  Introduced  by  plain- 
tiff or  defendants.  Plaintiff  requested  tbe 
court  to  charge  tbe  Jury  that,  if  they  found 
the  facts  to  be  as  testified  to,  they  should 
answer  tbe  Issue,  "$577.05,  with  Interest" 
The  court  declined  to  give  this  Instruction, 
and  the  plaintiff  excepted  and  appealed. 

Small,  MacLean  ft  Bryan,  of  Washington, 
N.  a,  for  appellant 

BROWN,  3.  [1]  nie  plaintiff,  a  manu- 
foetnrer  of  distilled  whiskies,  located  In  tbe 
ci^  of  Baltimore,  Md.,  shii]i>ed  whisky  to 
parties  living  in  the  city  of  New  Bern,  N.  C, 
and  sent  drafts  with  bills  of  lading  attached 
to  the  defendant  in  New  Bern  for  collection. 
This  suit  was  brought  by  plaintiff  to  recover 
from  the  defendants  the  balance  of  tbe  mon- 
ey which  they  bad  collected,  but  not  remitted 
to  plaintiff.  A  compulsory  reference  was  or- 
dered at  the  May  term,  1011,  to  which  plain- 
tiff excepted,  and  to  the  report  of  the  referee 
plaintiff  again  excepted,  and  demanded  a  ju- 
ry trial.  The  referee  reported  that  defend- 
ants bad  In  their  hands  a  balance  due  plain- 
tiff of  $108.55,  but  that  plaintiff  could  not 
recover  same,  because  tbe  transaction  was 
Immoral.  Upon  tbe  trial  in  the  superior 
court,  plaintiff  offered  evidence  that  the  total 
amount  of  drafts  sent  by  plaintiff  to  defend- 
ants was  $11,106.50,  of  which  $10,528.46,  In- 
cluding drafts  returned,  was  remitted  or  ac- 
counted for,  leaving  a  balance  due  of  $577.05. 
This  evidence  was  not  controverted  or  denied 
In  any  way.  The  testimony  of  Allenach,  the 
only  witness  Introduced,  was  not  even  at- 
tempted to  be  impeached  by  cross-examina- 
tion. His  honor  erred  in  refusing  the  prayer. 

[2]  It  is  Immaterial  that  the  drafts  col- 


lected by  defendant  bank  for  plaintiff  as  its 
agent  were  drawn  on  persons  to  whom  plain- 
tiff had  shipped  liquor.  The  defendant  was 
not  so  highly  moral  that  it  refused  to  collect 
and  recdve  such  money.  Having  collected  it, 
the  law  will  not  allow  the  defendant  to  ap- 
propriate it  to  its  own  uscl  State  v.  Fisher, 
77  S.  B.  121 ;  Jewelry  Co.  v.  Joyner,  169  N. 
G.  644,  76  S.  E.  flOa  This  subject  Is  fully 
discussed  in  this  last  case,  and  the  leading 
autboritieB  are  collected  and  cited,  univwsal- 
ly  holding,  In  tbe  language  of  Justice  Boiler 
in  Fanner  t.  Russell,  1  Bos.  ft  P.  296: 
"When  it  aNMared  that  the  agent  bad  re- 
ceived immey  to  tbe  plaintiff's  use^  it  is  im- 
material whether  the  money  was  paid  an  a 
l^al  or  illegal  contract" 
New  txlaL 


In  re  CHGRRT'S  WILL. 

(Sm^rone  Oonrt  of  North  Carolina.   Sept  17, 

1913.) 

1.  Wiixa  (%  292*>— Pbobate  Psocnnizios  — 
Adiiissibilitt  of  Evidence. 

On  the  trial  of  a  caveat  filed  to  a  will  of- 
fered for  probate,  evidence  that  tbe  propounders 
were  claiming  under  the  alleged  will  property 
which  was  given  thereby  ta  the  caveators  was 
properly  excluded. 

[Ed.  Note.— For  other  cassL  see  WOla,  Cent 
Dfg.  I  665;  Dec.  Dig.  1  292*] 

2.  Wills  (|  202*)— Pbobatk  PaocKBDiNas  — 
Admissibxlitt  or  Evidence. 

On  the  trial  of  a  caveat  filed  to  an  alleged 
will  offered  for  probate,  evidence  that  one  of 
the  caveators  bad  paid  a  physician  for  attend- 
ing deceased,  and  bad  also  paid  for  a  monument 
for  deceased,  was  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  685 ;  Dec  Dig.  $  292.*] 

5.  Wills  {{  123*)— ExEOunon— ATnencATioiir 

BT  WXTNESSES. 

While  the  testator  must  sign  a  will  In  the 

presence  of  two  witnesses,  who  must  in  his  pres- 
ence sign  as  attesting  witnesses,  it  is  not  neces- 
sary that  he  must  see  the  paper  at  the  instant 
that  -the  witnesses  sign,  it  ttiey  are  in  such  a 
position  that  he  could  see  them  sign,  if  he  so  de- 
sired. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {I  321-«31;  Dec.  Dig,  %  133.*] 

4.  Wills  (|  120*)— Exeodtxon— ATTBSTAnozr 

BT  W1TNBS8EB. 

A  testator  need  not  opreasly  ask  Uie  wdt- 
nesses  to  sign  their  names  as  witnesses  thereto, 
if  the  will  is  executed  under  such  circumstances 
as  to  indicate  that  he  intended  the  paper  writ- 
ing that  he  signed  to  take  effect  as  his  wilL 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  314-817;  Dec  Dig.  8  120.*] 

6.  WiLIB  ({  52*)— PnOCKEnXNOB  VOB  PaOBAlX 
— BUBDEK  OF  PbOOF. 

Where  it  is  shown  that  a  will  was  properly 
executed,  the  law  presnmes  that  the  testator  had 
tbe  power  to  make  it,  and  the  burden  is  on  tbe 
caveators  to  show  lack  of  mental  capacity,  and, 
if  the  jury  are  not  satisfied  that  the  testator 
lacked  mental  capacity,  they  most  find  such 
capacity  in  accordance  with  such  presumption. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dfg.  SS  101-110;  Dec  Dig,  |  52.*] 

Appeal  from  Superior  Court,  Beaufort 

County;  Whedbee,  Judge. 
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lssD»  of  devtoftTlt  Td  non  Tii>on  a  caveat 
filed  by  y.  R.  Cherry  and  others  to  an  al- 
leged win  of  Alonsa  Cherry.  From  a  Jndg- 
mait  In  fiavor  ot  the  pnqNmnden^  the  cavea- 
tors  appeaL  Affirmed. 

Just  before  charging  as  complained  of  In 
exceptions  6  and  7,  the  court  charged  that 
the  burden  was  on  the  propounda  to  sat- 
isfy the  Jury  as  to  the  fcnmal  execution  of 
ttie  will;  Oiat  she  must  satisfy  them  that 
deceased  either  signed  the  wUl  himself,  or 
made  his  mark  to  It.  that  he  made  it  In  the 
presence  of  two  witnesses,  and  that  they 
In  his  presence  and  In  the  presence  of  each 
other,  at  his  request;  signed  tlulr  names  as 
attesting  witnesses. 

The  paper  propounded  contains  the  fol- 
lowtng;  glre  and  bequeath  to  my  wife, 
Claudia  Cherry,  all  of  my  property  of  every 
descr^^n,  personal,  real  and  mixed,  except 
mch  as  I  may  Inherit  from  my  fiither's  es- 
tate, which  win  go  to  my  half  torothers  and 
sbters.**  The  testator  had  no  half  brotliera 
and  sisten,  but  bad  tiiree  brothers  of  the 
whole  blood  and  one  balf-adster,  who  are  the 
caveators.  The  proponndera  are  M.  G. 
Singleton  and  wife,  Claudia,  n€e  Cherry. 
The  testator  could  read  and  write,  but  ttls 
ilgnature  appears  by  mark.  The  paper  was 
dictated  by  Mr.  Bnrbank  and  written  by  tb» 
witness  Standll  away  from  ttie  testator's 
presence  and  liearlng,  and  was  a  few  hours 
before  Ids  death,  which  followed  an  Illness 
of  several  months*  duration.  CaveatoAi  al- 
leged that  said  paper  waa  not  vaUd  at  a 
win,  because  (1)  It  was  not  attested  and  de- 
clared In  Hie  form  prescribed  by  law;  (2) 
the  testator  lacked  the  necessary  mental  as 
w^  aa  physical  capacity  to  make  a  wlU, 
and  (3)  it  waa  loaned  by  undue  influence. 
The  jury  found  for  the  propounOers,  and  the 
caveators  appealed. 

<1)  Exceptions  1,  2,  and  8.  Caveators  of- 
fered to  prove  that  the  proponnders  were  not 
only  damning  under  the  papa  offered  for 
probate  the  Wiley  Cherry  place  and  all  per- 
sonal property  of  the  deceased,  but  that  they 
were  also  claiming  the  land  on  which  B.  0. 
Cherry  Uved.  and  referred  to  In  the  will  as 
*^  fiither's  estate,"  and  offered  to  intro- 
duce the  deeds  for  said  land.  The  court  ex- 
daded  this  evidence,  and  the  caveators  ac- 
cepted, assigning  the  same  as  error. 

(2)  Exceptions  4.  Caveators  further  of- 
fered to  prove  by  Mrs.  Singleton,  the  pro- 
ponndw,  on  her  cross-examination,  and  by 
Macon  Cherry,  one  of  the  caveators  and 
brother  vt  Alcmza,  that  the  said  Macon 
Cherry  bad  paid  Dr.  8.  T.  Nicholson  for  at- 
tmdlng  his  brother,  and  had  also  paid  for 
the  mottUDient  to  his  brother's  grave.  The 
court  excluded  this  evidence  and  the  cavea- 
tors excepted,  assigning  the  same  as  error. 

7»S.I0r-19 


(S)  Exceptions  S  and  7.  Upon  the  ques- 
tion of  the  formal  execution  of  the  will,  the 
court  charged  the  Jury:  "When  I  say  'In 
his  presence*  I  do  not  mean  ttiat  he  must 
bave  necessarily  seen  the  paper  at  the  In- 
stant, and  attested  the  signature.  I  mean 
by  'in  his  presence'  in  such  a  position  that 
he  could  bave  seen  them  do  it.  If  he  so  de- 
sired. I  do  not  mean  that  he  should  have 
called  them,  and  said,  'Come  here  and  sign 
your  name  as  a  witness  to  my  will,'  but 
she  must  satisfy  you  that  it  was  done  un- 
der such  circumstances  as  he  intended  the 
paper  writing  tliat  he  dgned  to  take  effect 
as  bis  will."  Caveators  excited  to  this  In- 
struction, and  assigned  tlie  same  as  error, 
upon  the  ground  ttut  it  Is  erroneous  In  law, 
and  is  not  Justified  by  the  evidence.  Excep- 
tion 7  is  substantially  to  the  same  effect 

(4)  Exceptions  6  and  &  Upon  the  que»- 
tion  of  execution,  aa  she  also  upon  the  qu^ 
ti<m  of  testamentary  capacity  and  burden  of 
pTOot,  the  court  duirged  the  Jury:  "If  you 
are  satisfled  from  this  eviden<»,  by  its  great- 
er weight,  that  Alonu  Cherry  signed  this 
paper  writing  in  the  presence  of  Mr.  Parvln 
and  Mr.  Standll,  and  that  they  signed  their 
names  as  attesting  witnesses  In  the  presentee 
of  each  other,  bearing  In  mind  what  I  have 
deflned  as  the  meaning  'at  tils  request'  and 
*ln  his  xffesence,*  then  upon  that  phase  the 
proponnders  would  bave  met  the  proof,  'and 
nothing  else  appearing  It  would  be  his  will 
because  the  law  presumes  that  every  man 
has  the  power  to  make  a  wlU.  Therefore,  11 
yon  find  that  the  will  was  executed  as  1 
have  charged  you,  then  the  burden  shifts  to 
tbe  caveators  to  satisfy  you  that  he  did 
not  have  sufficient  mental  capacity  to  execute 
a  will  at  the  time  this  paper  writing  pur- 
ports to  liave  been  executed" — and  that:  "it 
yon  are  not  satisfled  that  he  lacked  mwtal 
capedty.  but  are  satisfied  that  it  was  ex- 
ecuted according  to  the  forms  of  law,  the 
law  presumes  tliat  he  had  the  mental  capac- 
ity, and  yon  win  answer  It,  'Tes.' "  To  these 
instructions  caveators  excepted,  and  assign 
the  same  as  error,  upon  the  .ground  that 
they  are  erroneous  In  law  and  oontnu^y  to 
the  evidence. 

Small,  MacLean  ft  Bryan,  of  Washington, 
N.  C.  for  appellants.  Ward  ft  Qrimea.  of 
Washington,  N.  C,  for  appellees. 

PER  CURIAM.  [1-S]  We  have  examined 
the  record  and  the  four  assignments  of  error, 
and  are  unable .  to  find  any  error  which 
necessitates  another  trial. 

Tbe  case  was  made  to  turn  upon  tbe  due 
execution  of  the  wilt  and  the  mental  capacity 
of  the  testator.  In  his  rulings  his  honor  fol- 
lowed the  well^ettled  dedalons  of  tide  court 

No  error. 
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LAMM  et  al.  t.  LAMM  et  aL 

(Snpreme  Conrt  of  North  Carolina.   Sept.  17, 

1913.) 

1.  BEFOBHATION  of  INBTHUICKMTS  1$  45*)  — 

.  Degree  of  Fboof  Uequibbo. 

Wbere  relief  is  sought  on  the  groimd  of 
mutual  mistake  or  mistake  of  one  part;  and 
fraud  of  the  other,  or  on  th«  ground  niat  an  in- 
strument intended  as  &  mortgage  or  deed  of 
trust  was  by  mistake  drawn  as  an  abaolute 
deed,  or  where  it  is  sought  to  eatablish  a  re- 
sulting trust  baaed  on  a  verbal  agreement  to 
buy  for  anotber  or  to  set  up  a  lost  deed,  the 
facts  showing  the  right  to  such  relief  must  be 
established  by  clear  and  conTincing  proof  and 
by  evidence  dehorn  the  deed  and  inconsistent 
Witt)  it. 

[Ed.  Note.— F<tf  other  casea,  see  Beformation 
of  Instruments,  Gent  Dig.  f|  167-108;  Dec 
Dig.  i  46.*] 

2.  Befobiutior  of  Instruiients  <i  46*)  — 
Deobeb  of  Proof  Requibed. 

In  an  action  against  a  wife  by  the  children 
of  her  husband  for  relief  against  a  deed  to  de- 
fendant from  a  third  peratm,  on  the  ground  tliat 
the  land  was  purchued  bj  the  husband  and 
deeded  to  her  as  a  result  of  her  fraud  and  un- 
due influence,  plaintiffa  were  required  to  e8tal> 
lish  tbe  issue  submitted  only  by  the  greater 
weight  of  the  evidence,  since  the  action  was  not 
to  correct  the  deed  as  made  by  the  tliird  person 
nor  to  establish  any  claim  as  against  faim,  but 
to  correct  it  as  to  the  name  of  the  grantee 
therein  on  the  ground  that  its  execution  was  ob- 
tained by  fraud  or  undue  influence  of  such 
grantee,  and  the  allegations  of  fraud  need  be 
proved  only  so  as  to  produce  a  belief  of  their 
truth  in  th«  minds  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  |S  107-193;  Dec 
Dig.  S  45.*] 

S.  Etzdbnce  (i  121*)— ADiassiBiUTT  —  Bsa 

In  an  action  against  a  second  wife  for  re- 
lief against  a  deed  to  her  from  a  third  person  on 
the  ground  that  the  land  was  pnrcbaaed  by  her 
hustrand,  plaintitb'  fathei^  but  was  deeded  to 
her  as  a  result  of  her  fraud  and  undue  influence, 
facts  and  circumstances  in  t&e  association  be- 
tween the  husband  and  wife  tending  to  show  the 
extent  of  her  influence  over  faim  and  the  objec> 
tionable  means  by  which  it  was  acquired  were 
admissible  as  part  of  the  res  gestae. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dip.  fig  SOS,  307-S38,  1117,  1119;  Dec 
Dig.  S  121.*] 

4.  Lib  Pendens  (S  7*)— Pubobasebs  Penduto 
Sun. 

Purchasers  of  land  pending  a  suit  to  cor- 
rect a  deed  thereto  on  the  ground  that  it  was 
obtained  by  fraud  and  undue  influence  and  after 
a  complaint  fully  describing  the  property  which 
was  situated  in  the  same  coun^,  nad  been  filed, 
held  the  property  subject  to  t£ie  leaulta  of  the 
suit. 

[Ed.  Note.— For  other  cases,  see  Lis  Pendens, 
Cent  Dig.  SI  13,  14,  22;  Dec  Dig.  |  7.*] 

Appeal  from  Superior  Court,  Edgecombe 
County;  Lyon,  Judge; 

Action  by  Dw^  Lamm  and  ottien  againat 
Florence  Lamm  and  others.  Judgmoit  for 
ItlalntiCta,  and  the  defendant  H.  B.  Hlntw 
appeals.  Afilrmed. 

The  actloD  was  Instituted  by  plalntiCFs,  the 
beira  at  taw  and  children  by* a  former  wife 
of  Matthew  T.  Lamm;  that  their  mother 
having  died,  the  fiather  intermarried  with 


defendant  Florence  Lamm,  and  on  December 
21, 1908,  aaid  Matthew  Lamm*  having  sold  a 
piece  of  land  In  Wilson  county,  purchased 
the  land  In  controversy  lying  in  Edgecombe 
county  from  W.  J.  Taylor  and  wife,  and  tiie 
deed  therefor  was  made  from  said  Taylor  to 
Florence  Lamm,  the  second  wife;  and  that 
said  deed  was  so  made  by  reason  of  the 
frand  and  undue  influence  exercised  by  said 
Florence.  The  allegations  were  denied  by 
defendant  After  action  commenced  and 
complaint  and  answer  filed,  folly  describing 
the  land,  defendant  Flor^ce  sold  and  con- 
veyed the  land  to  George  T.  Dawes,  to  wit,  in 
January,  1912,  and  thereafter  and  pending 
the  controversy,  said  Dawes  sold  and  con- 
veyed it  to  H.  R.  Hlnton,  who  was  made  par- 
ty and  filed  his  answer  asserting  ownership 
of  the  property  in  December,  1912.  The  Jury 
rendered  the  following  verdict:  "Did  Flor- 
ence Lamm  by  undne  influence  and  fraud  In- 
duce her  husband,  Matthew  T.  Uunm,  to 
have  deed  from  W.  J.  TaylOT  and  wUft  made 
to  her?  Answer:  Tea.*' 

B.  B.  Oranibam,  M.  Y.  Bamhlll,  and  T.  fT. 
niome,  all  of  Bocky  Honnt,  tox  appellant. 
Findi  Al  Ckmnor,  of  Wilson,  and  Gilliam  A 
Gilliam,  of  BeottSTlll^  Ky.,  fOr  appellees. 

HOKE,  J.  (after  stating  the  fiicta  as  above). 
In  Harding  t.  Long,  108  N.  a  11,  9  S.  B.  445. 
14  Am.  Bt  Bfls>.  775,  Associate  Jostioe  Aveiy* 
delivering  the  opinion,  classifies  cases  of  this 
kind  in  referoice  to  the  degree  of  proof  re- 
quired to  establlab  the  detnrnlnatlTe  Is- 
snes  as  follows: 

"The  rule  governing  the  quantum  and 
quality  of  proof  required  to  sustain  all^a- 
tlona  of  fraud,  undue  influmoe  and  mistake, 
in  the  execution  of  written  instromaits,  and 
to  establish  resulting  trusts,  is  as  follows: 

[1]  "(1)  In  cusea  in  wUcii  relief  la  sought 
on  the  ground  of  mutual  mistake,  mistake  of 
one  party,  and  fraud  on  tbe  part  of  Oxb 
other,  or  that  a  deed  was  drawn  by  mistake 
an  absolute  deed,  when  It  was  intended  as 
a  mortgage  or  deed  of  trust,  or  It  la  aouglit 
to  establish  a  resulting  trust,  based  on  a  ver- 
bal agreement  to  buy  for  anotb^,  or  to  set  up 
a  lost  deed,  in  all  these  cases  such  allega- 
tions, of  the  party  seeking  relief,  as  are  nec- 
essary to  show  his  right  to  it,  must  be  es- 
tablished by  clear  and  convindi^  proof; 
and  evidence  dehors  the  deed  and  Inconsis- 
tent with  It  must  be  shown. 

[2]  "(2)  Bnt  where  It  Is  etrnght  to  have  a 
deed  declared  void  becouse  Its  execution  was 
obtained  by  false  and  fraudulent  representa- 
tions or  undue  Influence,  or  becanse  it  was 
executed  with  intent  to  hinder,  delay,  or  de- 
feat creditors,  tbe  allegations  material  to 
establish  the  fraud  must  be  prov^  so  as  to 
produce  belief  of  their  truth  In  the  minds  of 
the  jury,  or  so  as  to  satisfy  the  Jury  of 
their  truth,  or  to  the  satisfacti<m  of  tbe 
Jury." 
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The  cue  before  ns  comes  within  the  second 
of  these  dasslflcations,  and  the  court  com- 
mitted no  error  In  holding  that  plalntUCs 
were  only  required  to  establish  the  Issue 
sobmltted  by  the  greater  weight  of  the  evi- 
dence. It  Is  true  that  the  Judgnmit  declares 
Hlnton  the  bolder  of  the  1^1  title,  in  trust 
for  the  claimants,  and  directs  blm  to  convey ; 
but  this  was  not  to  correct  the  deed  as  made 
by  Taylor  nor  to  establish  any  claim  as 
against  Unw  bat  the  rights  of  these  parties 
accroed  by  reason  of  the  fraud  and  undue 
Influence  on  the  part  of  the  defaidant  Flor- 
ence.  That  was  the  determinative  question 
involved  In  the  IsBne^  and  the  Judgment  was 
the  correct  method  of  establishing  tlie  right 
of  plalutUh  as  agidnat  said  Florence,  the 
beneftdary  of  the  fraudulent  deed,  aoA  this, 
as  we  have  seen,  may  be  properly  shown 
by  the  greater  wdght  of  the  evidence; 

[1]  The  objecllon  to  the  ruUnss  ot  the 
court  as  to  the  admission  of  testUnony  are 
without  merit  Th^  were  chiefly  facta  and 
drcnmstanceB  bi  the  association  between  Mat 
thew  Lamm  and  the  defradant  Florence,  his 
wlf^  and,  tending  as  tli^  did  to  show  the 
extent  of  her  influence  over  him  and  the  ob- 
jectionable meana  by  which  they  were  ac- 
quired, were  all  part  of  the  res  gestn  or 
relevant  tacts  In  the  res  gestae  and  were  very 
^perly  admitted.  Fraley  t.  Fialey,  ISO  N. 
C.  601.  64  8.  BL  8S1. 

[4]  Defendant  Hlnton  uid  Ms  Immediate 
grantor,  Dawes,  having  bought  and  reo^ved 
their  title  poidlng  the  controversy  and  after 
complaint  filed  fully  describing  the  pitqpeity 
situate  In  the  same  county,  hold  the  same 
subject  to  the  results  of  the  suit.  Lee  v. 
Giles,  161  N.  a  648,  77  3.  BL  862;  Arrlngton 
V.  Arrlngton,  114  N.  a  161, 19  S.  B.  351. 

Th^  is  no  error  In  the  record;  and  the 
Jn^ment  entered  is  affirmed. 

No  error. 


SPENCER  V.  SPENCER  et  al. 

(Supreme  Court  of  North  Carolina.    Sept  17, 
1913.) 

1  Wills  (I  269*)— Pbobatb  or  Codioii^No- 
TicB  or  Application— "Codicil." 

Bevisal  1905,  {  8123,  providinx  that,  if 
the  executor  does  not  probate  the  will  within  SO 
days  after  testator's  death,  then  any  devisee  or 
legatee,  or  any  person  interested  in  the  estate, 
may  make  application  upon  10  days'  notit-e  to 
the  executor,  applies  to  the  probate  of  a  codicil 
as  much  as  to  a  will,  since  a  codicil  is  a  supple- 
ment or  addition  to  a  will  and  a  part  Aereof ; 
hence  the  probate  of  a  codicil  by  a  legatee 
named  therein,  more  than  a  year  after  the  pro- 
bate of  the  original  will  by  the  executor,  with- 
out the  required  notice  to  the  ezecator,  was 
void. 

fEd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  IS  620-«25;  Dec  Dig.  {  269.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  2,  pp.  1240,  1241.] 

2.  Wills  W*)— Codicil. 

A  letter  written  by  testator  to  hie  brother 
inmiedlately  after  he  had  executed  his  will  and 


iost  before  his  departure  on  a  European  trip. 
In  which  he  stated :  "If  I  die  I  want  you  to 
have  your  part  of  the  five  thousand  Insurance  i 
tO(A  out  for  Spencer  Bros.  I  have  written  to 
Bro.  Geoi^e  to  see  that  you  get  it"— was  not  a 
codicil  because  not  made  animo  testandL 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  287;  Dec  Dig.  {  99.*] 

3.  Wills  (8  6*)— Peopebtt  Subject— Inteb- 
xsT  OP  Pabtnebs  in  Pabtnerbhip  Pbopebtt. 
A  partner  cannot  bequeath  or  devise  his 
undivided  interest  in  any  specific  article  belong- 
ing to  the  firm,  since  each  has  a  joint  interest 
in  tbe  whole  but  not  a  separate  Interest  in  any 
particular  part  of  the  partnership  proper^. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  B-10;  ^W.  Dig.  S  &•] 

Appeal  from  Superior  Court,  Beaufort 
County;  Whedbee,  Judge. 

Action  by  A.  Q.  Spencer  against  Geo.  A. 
Spacer  and  another.   From  a  Judgment  of. 
nonsuit,  plaintiff  appeals.  Affirmed. 

The  action  Is  brought  to  recover  one-^th 
of  an  Insurance  policy  for  $5,000,  payable  to 
a  copartnership  known  as  Spencer  Bros.,  of 
Washington,  N.  C.,  composed  of  George  A. 
and  Jones  Spencer.  At  one  time  tbe  plain- 
tiff owned  a  one-sixth  Interest  In  said  co- 
partnership. Defendants  answered  denying 
the  ownership  of  plaintiff  in  said  poUcy  or 
any  part  of  It 

Plaintiff  offered  the  following  evidence: 
Copy  of  the  policy  of  Insurance  referred  to 
In  the  pleadings.  Plaintiff  offered  section  4 
of  the  answer  of  G.  A.  Spencer  down  to  and 
Including  the  word  "time"  in  the  sixth  Hue. 
Plaintiff  offered  a  certified  copy  from  the  of- 
fice of  the  clerk  of  the  superior  court  of 
Craven  county,  under  his  hand  and  official 
seal,  of  the  will  of  tbe  late  Jones  M.  Spencer 
and  the  alleged  codldl  thereto  attached  as 
appears  to  have  been  probated.  Upon  objec- 
tion by  each  of  tbe  defendants  to  the  intro- 
duction of  tbe  copy  of  the  alleged  codldl, 
plalntlfTs  counsel  stated  that  they  had  no 
Information  that  any  written  notice  was  ever 
given  to  the  executor  of  Jones  M.  Spencer  of 
tbe  motion  to  probate  the  said  letter  as  a 
codldl  to  the  will  of  the  said  Jones  M.  Spen- 
cer, and  that  plaintiff  had  no  evidence  to  offer 
that  sudi  notice  was  given.  Defendants  sev- 
erally object  and  except  to  the  admission 
of  said  paper.  Plaintiff  Introduced  bill  of 
sale  from  tbe  plaintiff  to  J.  M.  Spencer  and 
George  A.  Spencer,  Book  156,  p.  08.  Convey- 
ance from  K.  Eula  Spencer  to  G.  A.  Spencer, 
dated  June  15,  1909. 

A.  G.  Spencer  was  sworn  and  testified: 
"I  am  the  A.  G.  Spencer  referred  to  In  the 
paper  writing  which  we  call  a  codldl,  con- 
sisting of  a  letter  from  Jones  M.  Spencer. 
I  was  the  brother  of  Jones  Spencer  and  came 
out  of  the  firm  of  Spencer  Bros,  at  the  time 
of  the  execution  of  the  deed  or  bill  of  sale 
which  has  been  read.  I  have  never  been 
paid  any  part  of  the  proceeds  of  the  policy 
referred  to  In  this  case.  George  A,  Spencer 
told  me  the  policy  had  been  paid.  (Admitted 
only  against  Q.  A.  Spmcer.)"  Cross-examlna-. 
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tion:  *^  do  not  recognise  the  flrm  ledgu; 
can't  see  w«U  enough  to.  Tbe  best  I  can  see, 
I  think  It  is  In  the  handwrUlna;  of  George 
Hepinstall.  When  I  was  a  member  of  the 
firm  we  carried  In  this  ledger  what  we  called 
a  stock  account  That  account  represented 
the  proportionate  interest  of  each  member. 
At  the  time  I  sold  out  to  J.  M.  and  O.  A.  I 
do  not  exactly  remember  the  relatlTe  Inter- 
ests In  the  flrm.  but  they  were  about  10  for 
Jones,  7  for  Oeorge,  and  8  for  m&  I  think 
Jones  died  In  1909,  some  time  in  March.  He 
returned  from  hia  trip  to  Gui^ope  some  time 
in  the  tall  before  that,  sev^al  months,  bnt 
Dot  as  much  as  six.  Oeorge  Spencer  told  me 
he  had  collected  the  policy.  I  did  not  know 
about  the  debts  the  firm  owed  at  the  time  of 
the  death  of  my  brotbw.  Nerer  heard 
George  Spencer  say  how  mudi  tha  dd>tB 
were.  He  told  me  there  was  a  very  big 
trade;  that  they  had  a  big  sale  and  raised 
about  enough  to  get  th^  out  of  debt  That 
was  just  before  Jones  died.  Hy  Interest  in 
the  partnership  would  be  about  one-sixth.  I 
think  Jones'  was  jnst  about  as  much  as 
George's  and  mine  put  together,  and  Oeorge 
and  I  were  pretty  near  the  same.  There  was 
a  little  difCerence  betwem  George  and  my 
shares  up  until  Just  a  sluirt  time  before  X 
drew  out** 

Plalntlft  Introduced  a  bill  of  sale  from 
the  plalntifl  to  J.  M.  and  O.  A.  Spencer,  dat- 
ed January  6,  1904,  and  duly  recorded,  con- 
veying to  the  said  J.  M.  and  0.  A.  Spencer, 
as  copartners,  all  the  right,  title,  interest, 
and  estate  of  plaintiff,  whatever  tbe  same 
may  be^  in  and  to  all  of  tbe  partnership  as* 
sets  and  fOl  of  the  partnership  property  of 
the  said  flrm  of  SpMicer  Bros.,  and  all  ac- 
counts and  every  article  of  property  of  wbatr 
soever  kind,  nature,  or  description,  wherever 
the  same  may  be  situated,  wbldi  belonged 
to  the  flrm  of  Spoicer  Bros.,  or  in  whidi  they 
had  any  interest,  including  the  rli^t  to  car- 
ry on  business  xmd&i  the  flrm  name  (A  Spen- 
cer Bros.,  which  bill  of  sale  also  conveyed  to 
the  said  Spencer  Bros.,  all  ot  tbe  interest  of 
the  plaintiff,  as  a  manber  of  the  said  flrm, 
in  said  insurance  policy.  Plaintiff  also  In- 
troduced in  evidence  a  conveyance  from  K. 
Bula  Spencer,  as  executrix  and  devisee  of 
J.  M.  Spencer,  dated  June  16,  1909,  and 
duly  recorded,  conveying  all  of  the  rl^t, 
titles  and  interest  whereof  the  said  J.  U. 
Spencer  died  seised  and  possessed.  In  and  to 
all  of  the  property  and  assets  of  every  kind 
and  description  belonging  to  or  connected  with 
the  business  and  flrm  of  Spencer  Bros.,  com- 
posed of  the  said  J.  M.  Spencer  and  G.  A. 
Spencer,  with  a  provision  that  the  said  O. 
A.  Spencer  should  assume  end  pay  all  debts 
of  the  said  firm. 

Section  of  Insurance  Policy. 

*7n  Out  mm  of  five  thousand  dollar^  and 
promises  to  pay  at  Its  home  office,  In  tbe  dty 
of  Philadelphia,  unto  the  flrm  of  Spencer 
Bros,  (comiwised  of  Jtmes  M.,  George  A.,  and 


Alexander  G.  Spacer),  its  saocesaors  or  as- 
slgns,  the  said  sum  insured,  ai»n  receipt  of 
due  proof  of  tbe  death  of  the  Insured,  dur- 
ing the  conUnnance  tn  force  of  this  policy, 
upon  the  following  conditlans,  namely.*' 

WiU  of  J.  M.  spencer. 

*%  J.  M.  Spencer,  b^g  of  sound  mind  and 
good  health,  ma^e  this  my  last  will  and  tes- 
tament, I  bequeath  to  my  beloved  wife  K. 
Eula  Spencer,  my  entire  estate,  real  and  per- 
sonal property,  and  appoint  her  my  execu- 
trix. Witness  my  hand  and  seal  this  Sept 
ITth,  1908.  J.  M.  Spenon.  Witnesses :  Car- 
rie W.  Cole;  J.  A.  Jones."  * 

Oopj  of  Letter  to  A.  O.  Spencn. 

"New  York,  «-16-08. 
"Bto.  Alex:  I  am  sorry  you  bad  to  go  un- 
der. I  hope  you  will  save  something  out  of 
it  If  I  die  I  want  you  to  have  your  part 
of  the  five  thousand  insurance  I  took  oat  for 
Spencer  Bros.  I  have  written  to  Bro.  George 
to  see  that  yon  get  It  We  will  sail  for 
Southern  Italy  tomorrow,  and  will  go  up 
through  the  different  countries  to  London 
and  then  home.  Will  be  gone  ten  weeks. 
Give  my  love  to  Hame  and  BettlCk  Goodbye^ 
Tour  Bro.,  Jones." 

This  letter  was  offered  for  probate,  with- 
out notice  to  the  executrix,  and  probated  as 
a  codicil  to  the  above  wllL 

Plaintiff  rested. 

Each  defendant  severally  moved  for  Judg- 
ment of  nonsuit  Sft>tion  allowed  as  to  each. 
The  plaimiff  duly  excepted  and  aroealed. 

Ward  ft  Grimes,  of  Washington,  N.  CL,  for 
qn>eUant  A.  D.  SfoeLean,  of  Washington, 
N.  C  and  A.  IX  Ward,  of  New  Bwn*  for 
aiMMUeee. 

BROWN.  J.  The  plaintiff  claims  tlUe  to  a 
portion  of  the  insurance  money  by  virtue  of 
tbe  alleged  codldl  to  the  will  of  Jmee  Spen- 
cer. The  record  contains  no  evidence  that 
tbe  lettor  offered  as  a  codidl  was  ever  duly 
probated  in  any  court  having  Jarfadictlon, 
and,  if  It  was  so  probated.  It  is  admitted  in 
the  record  that  It  was  done  some  time  after 
the  probate  of  tbe  will  and  without  any  no- 
tice to  the  executrix. 

[1]  Bevlsal.  |  3123.  provide:  "If  no  exec- 
utor aK^  to  have  the  will  proved  within 
sixty  days  after  the  death  of  the  testator, 
any  devisee  or  legatee  named  in  the  will,  or 
any  other  person  interested  in  the  estate, 
may  make  such  application,  upon  ten  days' 
notice  thereof  to  the  executor." 

A  codicil  is  a  supplement  or  an  addition  to 
a  wUl  made  by  the  testator,  and  to  be  taken 
as  a  part  of  the  testament,  and  so  Intended 
by  him  at  tbe  time  of  making  It  The  formali- 
ties to  be  observed  In  the  execntlon  of  wills 
and  codidla,  and  flie  methods  ot  probating 
them,  are  for  the  most  part  governed  stnt- 
utory  enactmento;  bnt  it  la  generally  agreed 
that  a  codicil  must  be  execated  with  the  eame 
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formalities  aa  a  will,  and  tbe  requirementB  of 
tbe  Btatote  must  be  atrictly  obaerred.  6  Am. 
ft  Eag.  176.  We  tUnk  the  piorlBiona  of  aee- 
tlon  3128  asply  to  tbe  production  and  probate 
of  codicils  as  miuA  so  as  to  the  oilstnal  vlll, 
for  to  be  ft  codicil  It  mnat  be  testamttataxr 
In  form  and  Intended  by  tba  testator  to  form 
a  part  of  his  testamentary  dlqtositiiais. 

The  wisdom  of  tbe  statute^  and  the  cogent 
rmaoas  for  making  It  applicable  to  codldls* 
are  Ulostrated  here.  In  this  case  the  will  of 
J.  M.  Spencer  had  been  probated,  the  exec- 
utrix had  qnallfied  and  executed  the  con- 
veyance to  her  codef6ndaniU  Q-  A.  Spenoer, 
more  than  a  year  before  the  alleged  codldl 
purports  to  have  been  probated,  and  she  had 
no  notice  thereof  whatever. 

[2]  We  agree  with  the  learned  Judge  of 
the  superior  court  that  the  letter  In  evidence 
cannot  be  permitted  to  operate  as  a  codldl 
to  the  wlU  dated  September  17,  IMS.  Tbe 
dlfttlng"*  ft^  ***g  feature  of  all  genuine  testa- 
mentuy  Instruments,  whatever  their  fdrm, 
Is  tiiat  the  paper  writing  must  aivear  to  be 
written  anlmo  testandl.  It  Is  essential  that 
It  should  appear  from  diaracter  of  the 
lustnmuait,  and  the  ctrcumatancw  under 
which  It  Is  made,  that  the  testator  Inteoded 
It  ^oDld  operate  as  his  wlU  or  as  a  codldl 
to  It 

In  the  case  at  bar,  the  testator  had  made 
bis  will  In  New  Tork  City  on  the  eve  of  his 
departure  for  a  Boropean  trip.  This  so-oilled 
codldl  Is  a  letter  written  to  his  brother  Im- 
mediately after  he  had  executed  his  will  and 
makes  no  refer^ice  to  It  It  la  scarcely  prob- 
aUe  that  the  testator  regarded  or  Intended 
snch  a  letter  to  be  In  any  sense  a  part  of  his 
will.  1  Redfleld  on  Wills,  pi  *174,  and  notes ; 
St  Johns  Lodge  v.  Callender,  26  N.  a  88S; 
SImms  V.  Simms,  27  N.  C.  684. 

The  case  of  Alston  v.  Davis,  118  N.  C.  203, 
24  S.  B«  16,  is  relied  upon  by  plaintiff.  We 
admit  that  It  sustains  plaintiff's  position, 
but  we  are  unwilling  to  follow  it  as  a  prece- 
dent It  is  weakened  as  such  by  a  brief  but 
expressive  and  forceful  dissent  and  by  the 
further  fiu!t  that  another  member  of  the 
conrt  took  no  part  in  the  dedston. 

If  tbe  letter  In  question  was  duly  probated 
in  Craven  county,  as  a  codicil  to  the  will, 
we  doubt  if  it  can  be  attacked  in  this  col- 
lateral manner.  Possibly  the  executor  should 
proceed  to  have  the  record  and  Judgment  of 
probate  set  aside  In  the  court  where  it  was 
made.  This  point,  however,  la  not  made  by 
the  I^rned  counsel  for  plaintiff,  and  there- 
fore we  have  considered  the  case,  as  It  was 
presented,  on  Its  merits. 

[3]  The  third  and  last  contention  of  the 
defendante  appears  to  us  conclusive  of  this 
case.  The  Insuraace  policy  In  question  was 
tbe  property  of  the  copartnership,  a  part  of 
Its  assets,  and  was  in  no  sense  owned  by  the 
Individual  copartnera. 

Tbe  bill  of  sale,  or  assignment,  dated  Janu- 
ary 6.  1904,  executed  by  plaintiff  to  J.  U. 


and  George  A.  Spencer,  conveyed  to  tbem  all 
of  plaintiffs  Interest  in  the  flrm*8  v^aperty 
and  assets,  Indudtng  this  policy,  and  it  be- 
came the  pn/pBTty  of  tbe  firm  as  a  copartner- 
ship and  not  the  property  of  Jone»  8pewer 
at  an  itUUviOital  At  the  date  when  the  letter 
was  written,  the  plaintiff  owned  no  part  of 
said  policy,  as  he  had  conveyed  it  to  hSs  two 
associates. 

J.  M.  Spenoer,  in  ndng  the  words  "yonr 
part  of  the  five  thousand  dollars,"  did  not 
tmdertake  to  give  to  his  brother  his  (JcmesO 
part  In  fact,  Jones  Speoeet  could  not  con- 
vey or  bequeath  1^  will  bis  interest  in  an 
isolated  and  distinct  item  of  the  partnersfaU» 
propOTty.  It  is  well  settled  that  a  partner 
cannot  transfer  his  undivided  Interest  In 
any  Bpedflc  artlde  belonging  to  the  firm  (22 
A.  &  E.  Enc.  p.  104),  and  this  Is  so  beoanse 
each  partner  Is  possessed  per  my  et  per  tout; 
or,  in  other  words,  each  has  a  Joint  Interest 
In  the  whole  but  not  a  separate  interest  in 
any  particular  part  of  the  partnerahlp  prop- 
er^ C!2  A.  &  E.  Ena  p.  96;  American  Digest 
[Gent  Ed.]  VOL  88, 1 148  [cD. 

It  is  also  held  that  an  action  cannot  be 
maintetaed  on  an  ass^ment  of  the  Intwest 
of  one  partner  in  a  partnership  dsim,  un- 
supported by  proof'  of  the  dissolution  of 
the  firm,  or  that  the  partner's  interest  was 
entire  (?0  496),  and  that  property  pay- 
able or  transferable  to  others  at  the  death 
of  the  testator  may  not  be  disposed  of  by 
wUl  (40  Oyc  1060). 

The  Judgment  of  nonsuit  la  affirmed. 


PSSTDEB  V.  NORTH  CTATB  LIFE  INS.  GO. 

(Snpreme  Court  of  North  Carolina.   Sept  17, 
1918.) 

1.  Appeal  and  Ebbob  ({  1003*)— Ksvisw— 
QmcsTioNs  or  Fact. 

Where  there  is  anffideat  evidence  in  law 
to  Bnpport  the  finding  of  the  Jury,  bat  it  1b 
claimed  that  the  verdict  ig  against  the  weight 
of  the  evidence,  the  only  remedy  la  by  an  ap- 
plication to  the  trial  judge  to  aet  aside  the  ver- 
dict, since  ander  Const  art  4,  |  8,  providing 
that  the  Supreme  Court  shall  have  Juriadictioa 
to  review  decisions  of  the  court  below  upon 
any  matter  of  law  or  legal  inference  and  that 
its  jurisdiction  over  qnestions  of  fact  ^oU 
be  the  same  exerdsed  by  it  before  the  adop- 
tion of  the  Constitution  of  1868,  the  Supreme 
Court  cannot  review  findings  of  fact  in  a  caae 
tried  by  a  Jury. 

tEA.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S|  8938-3948;  Dec.  Dig.  | 
1003.*] 

2.  Appeal  and  Ebbob  (|  979*)— Rkvuw— 
Qi;EsnoNS  or  Faot. 

Tbe  Supreme  Court  wDl  not  review  the 
ruling  of  tbe  trial  Judge  on  a  motion  to  set 
aside  the  verdict  as  against  ttie  weight  of  the 
evidence  unless  it  dearly  sppears  that  there 
has  been  a  gross  abuse  <a  his  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig-  H  3871-8878,  8877;  Dea 
Dig.  S  979.*] 
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8.  IBSUBANCT  (J  187*)  —  VaLIDITT  OP  CON- 
TBACT  —  PaTMINT  OF  PBXIUUIC  —  GlTINO 

Obbdit. 

Where  insured  received  the  policy  as  an 
ordinary  applicant  having  no  confidential  re- 
lation with  the  company,  and  not  aa  Ita  agent, 
as  claimed,  and  the  company  tmsted  him  to 
pay  the  premium,  the  policy  was  then  deliver- 
ed and  in  force,  since  the  company  may  waive 
the  prepayment  of  the  first  premium  and  five 
credit  therefor,  altboagh  the  contract  requires 
prepayment,  and  thia  waiver  may  be  shown  by 
direct  proof  or  may  be  inferred  from  drcam- 
stancea  such  as  the  absolute  delivery  of  the 
policy  without  payment  of  the  premiam  ander 
circumstances  justifyjng  an  Inference  that  cred- 
it is  to  be  given. 

[Eid,  Note. — For  other  cases,  see  Insarance, 
Cent  Dig.  SS  231-245;  Dec.  Dig.  S  137.*] 

4.  Insurance  (S  6W*)— Aciions— SvmoiiH- 

CT  OF  Etidence. 

In  an  action  on  an  inanrance  poUcy,  where 
there  has  been  an  actual  delivery  and  nothing 
else  appears,  the  production  of  the  policy  by 
the  beneficiary  makes  a  prima  fade  case. 

[Ed.  Note.— For  other  cases,  see  Insoraoce, 
Cent.  Dig.  tl  1B6S,  1707-17%;  Dee.  Dig.  I 
066.*] 

5.  Insubancb  (S,  670*)— Action  oh  Pouct— 
FiNDIKOB— Consishnct. 

In  an  action  on  a  life  Insarance  policy, 
findings  of  the  jury  that  the  policy  was  deliv- 
ered to  inaured  and  became  a  consummated 
contract  between  him  and  the  insured  on  De- 
cember 6,  1906,  and  that  it  waa  d^vered  to 
him  and  became  a  consummated  contract  be- 
tween him  and  the  insurer  on  May  10,  1907i 
were  not  inconsistent;  the  jury  evidently  mean- 
ins  that  the  policy  waa  deUvered  on  December 
Gtb  and  continuea  in  force  until  and  including 
May  10th,  but  that,  if  they  were  mistaken  in 
law  as  to  its  being  In  force  on  December  6th, 
then  upon  the  facts  as  they  found  them  to  be 
it  took  effect  on  Afay  10th. 

[Ed.  Note. — For  otber  cases,  see  Insurance, 
Cent  Dig.      1785-1787:  Dec  Dig.  |  670.*] 

0.  Insurance  (8  392*)— Yauditt— Dbutebt 
— Waiveb  of  Rbqttibbhents. 

Where  a  rule  of  a  life  insurance  company 
prohibited  agents  delivering  policies  sent  to 
them  for  delivery  more  than  60  days  after  their 
issuance  unless  the  applicant  furnished  a  new 
physical  examination  or  health  certificate  by  a 
physician,  but  the  company  wrote  its  agent 
paving  possession  of  a  policy  which  had  been 
issued  for  more  than  60  days  calling  for  the 
payment  of  the  premiums  or  the  return  of 
the  policies  but  not  insisting  upon  a  new  physi- 
cal examination,  and  the  applicant  gave  his 
note  for  the  first  premium,  which  was  sent  to 
the  company  unaccompanied  by  a  new  medical 
examination  and  retained  by  it,  it  waived  the 
requirement  as  to  a  new  physical  examination 
and  could  not  set  it  np  to  defeat  a  recoveiy  on 
the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  SI  1041-10S6,  10S8-1070:  Dec.  Dig. 
8  392.*] 

Appeal  from  Superior  Court,  Edgecombe 
Couuty;  E.  B.  Cline,  Judge. 

Action  by  James  Pender,  administrator, 
against  the  North  State  Life  Insurance  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

Ttiis  case  was  before  us  at  fall  term,  1910, 
and  under  tbe  name  of  Powell  t.  Ixusnrance 
Go.  is  reported  In  153  N.  C.  124  et  seq.,  69 
S.  E.  12.   Since  that  time  tfae  former  admin* 


Istrator  of  the  ben^ldaiy  nndiv  tht  policy 
has  died,  and  the  x»resent  plaintiff,  as  his  sac- 
cessor  in  the  administration  cf  the  estate  of 
H.  D.  Ted,  has  taken  his  place  In  the  record. 
The  ftictB  of  the  case  are  somewhat  dianged 
from  those  we  tlien  conddered,  as  will  ap- 
pear by  the  following  verdict  of  the  inir: 
"(1)  Did  H.  D.  Teel,  in  bis  application  for  Che 
pciUcy*  represent  that  he  did  not  thai  hav^ 
and'  nev&e  had  any  habit  of  taking  opiam, 
or  any  of  Its  prorations,  or  any  narcotics? 
Answer:  Tes.  0!)  Did  H.  D.  Teel,  on  the 
date  of  said  apidicatlon,  have  any  habit  of 
taking  oplnm,  or  any  of  Its  pro.ratlona,  or 
any  naroottcsT  Anaww:  No.  (B)  Was  said 
representation  a  material  indnconrat  to  the 
Issoing  of  the  policy  by  the  defendant?  An- 
swer: Tea.  (4)  Waa  said  Teel  agent  and 
manager  of  defendant  at  Tarboro,  on  De- 
cember 6;  1906?  Answer:  No.  ^  Waa  said 
policy  delivered  to  said  Teel,  and  did  it  be- 
come a  consummated  contract  between  him 
and  defendant  on  Decranber  6,  1906?  An- 
swer: Tea.  <6)  Did  said  Teel,  on  May  10, 
1007,  have  the  habit  of  taking  opium  or  any 
of  Ita  preparations,  or  any  narcotics?  An- 
swer :  Na  (7)  Was  there  a  material  chai^ 
for  the  worse  In  the  health  of  said  Teel,  pri- 
or to  May  10,  1907?  Answer:  Na  {S)  Waa 
the  said  policy  delivered  to  aeid  Teel,  and 
did  It  becooie  a  consummated  contract  be- 
tween said  Teel  and  the  defendant  on  May 
10,  1007?  Answer:  Tes."  The  other  facts 
necessary  to  an  understamUng  at  the  case 
are  stated  in  the  opinion.  Tlie  court  ren- 
dered a  Judgment  upon  the  verdict  for  the 
plaintiff,  and  the  defendant  appealed,  after 
duly  noting  exertions  to  the  rulings  of  the 
court 

Souse  ft  Land,  of  Kinston,  for  appellant. 
F.  S.  Sprnlll,  of  Rocky  Mount,  and  W.  O. 
Howard,  of  Tarborot  for  appellee. 

WALKER,  J.  (ntber  stating  the  facts  as 
above).  The  answers  to  the  first  and  third 
Issues  were  not  seriously  contested  by  the 
plaintiff,  and  could  not  well  bare  been  re- 
sisted, but  they  have  become  Immaterial  by 
reason  of  the  answer  to  the  second  issue  in 
favor  of  the  plaintiff. 

[1, 2]  Whether  tbe  deceased  was  addicted 
to  the  habitual  use  of  opium  In  any  of  its 
forms,  or  of  any  other  narcotic,  was  a  pore 
issue  of  fact  to  be  determined  by  the  Jury  up- 
on the  evidence,  which  was  conflicting.  There 
was  sufficient  evidence,  in  law,  to  supirart 
tbe  finding  of  the  Jury,  and,  when  this  Is 
the  case  and  It  Is  claimed  that  the  Jury  have 
given  a  verdict  against  the  weight  of  all  the 
evidence,  the  only  remedy  is  an  application 
to  the  trial  Judge  to  set  aside  the  verdict  fbr 
that  reason.  We  will  not  review  bis  nillng 
upon  such  a  motion,  except  where  It  drarly 
appears  that  tliere  tias  been  a  gross  abuse  of 
bis  discretion,  which,  of  course,  will  be  of 
exceedingly  rare  occurrence,  and  so  much 
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so  tbat  In  onr  proeednre  It  be  consid- 
ered «a  almoet  a  negllslble  aoantttr.  Tbrae 
was  DO  audi  abuse  in  this  instance. 

Under  ttw  fourth  and  fifth  Issne^  the  juzy, 
by  th^  answers  thereto^  have  evldentlT 
foond'  as  taetB  that  H.  I>.  Teel  was  not  agent 
or  manager  of  the  defendant  company  on 
December  6,  1906,  when  the  polity  was  sent 
to  him  from  the  home  offloe,  and  that  the 
company  did  not  lequlre  payment  of  the 
premlnm  in  advance,  bnt  deUvered  the  policy 
to  H.  D.  Teel  and  trusted  him  for  the  pay- 
ment ot  the  premium;  the  understanding 
bdng  that  the  policy  should  immediately  be- 
ctnne  eflectlTe  upon  its  dellT^  and  without 
prepayment  of  the  premium  as  a  condition 
iqwn  which  It  should  take  effect  We  can- 
not escape  this  conclusion  after,  a  careful 
perusal  of  the  evidence  and  the  charge  of 
tbe  court,  and  considering  them  in  connec- 
tion with  the  Issues  4  and  5,  as  answered  by 
the  Jury.  The  defendant  offered  strong  evi- 
dence to  show  that  H.  D.  Teel  was  the  de- 
fendant's agent  and  local  manager  on  De- 
cember 6^  1906,  but  there  was  some  evidence 
OD  the  other  aide  of  tbe  question,  Introduced 
by  the  plaintiff,  and,  while  It  may  not  be 
very  convincing  or  even  satisfactory,  we  are 
not  willing  to  say  that  it  was  altogether  dea- 
tltnte  of  probative  force,  but  we  do  not  mean 
to  say  that  it  was  weak  or  Insuffldoit  to  war- 
rant the  flndliig  of  the  jury.  It  was  some  evi- 
dence and  was  properly  submitted  to  the  Jury, 
and  the  defendant  having  failed  to  have  the 
verdict  set  aside  by  the  Judge  below,  be- 
cause it  was  against  the  weight  of  the  evi- 
dence, must  abide  by  the  result  as  final  and 
beyond  our  control.  We  can  review  by  ap- 
peal "any  decision  of  the  courts  below  upon 
any  matter  of  law  or  legal  inference" ;  but 
in  Jury  trials,  at  least,  oar  Jurisdiction  ends 
wboi  that  Is  done.  We  cannot  review  find- 
ing of  fact  in  such  cases.  Const  art  4,  S 
And  what  we  have  said  applies  equally  to  the 
sixth  and  seventh  Issues.  There  was  con- 
flicting evidence  which  carried  the  questions 
to  the  Jury,  and  we  are  concluded  by  their 
findings. 

[3]  Returning  to  the  fifth  issue  for  further 
consideration,  we  find  tbat  the  court  instruct- 
ed the  Jury,  If  they  found  that  H.  D.  Teel 
received  the  policy  from  the  Insurance  com- 
pany, not  as  its  agent  or  manager,  but  as  an 
ordinary  applicant  for  insurance  having  no 
such  relation  to  It,  and  he  was  trusted  to 
pay  the  first  premium.  Instead  of  paying  It 
Id  advance,  they  should  answer  the  fifth  Is^ 
sue,  "Yes,"  but  If  the  Insurance  company 
sent  the  policy  to  H.  D.  Teel,  be  then  being 
its  agent  or  manager,  to  hold  the  policy  for 
tbe  company  until  the  premium  was  paid, 
aod  not  to  deliver  it  to  himself  until  It  was 
paid,  or  if  H.  D.  Teel  received  the  policy, 
not  as  agent  or  manager,  and  laid  It  aside 
until  he  could  pay  the  premium,  and  it  was 
not  paid  by  him  on  December  6,  1906,  they 
should  answer  the  issue,  "No."  We  see  no 
valid  objection  the  defendant  can  make  to 


this  instruction.  There  was  evidence  of  the 
facts  it  embodied,  suffldoit  to  support  d- 
ther  hypothec  stated  in  it,  and  the  Jury 
manifestly  found  tbat  H.  D.  Teel  was  not 
agent  at  the  tlm^  and  received  the  policy  as 
an  ordinary  applicant  having  no  confidential 
relation  with  the  company,  and  that  the  lat- 
ter had  trusted  him  to  pay  the  premium. 
If  that  be  the  case,  the  policy  was  delivered 
and  In  force  on  December  6,  1906. 

[4]  If  there  had  been  an  actual  delivery  of 
tbe  policy,  nothing  else  appearing,  the  pro- 
duction of  it  at  the  trial  by  the  plaintiff,  who 
is  the  beneficiary,  makes  a  prima  facie  case 
for  him.  Perry  v.  Insurance  Co.,  150  N.  C. 
143,  63  S.  B.  679,  dtlng  Kendrick  v.  Insur- 
ance Co.,  124  N.  C.  315,  32  S.  E.  728,  70  Am. 
St  Rep.  692;  Orler  v.  Insurance  Co..  132  N. 
C.  542,  44  S.  E.  28 ;  Baybum  v.  Casualty  Co., 
138  N.  C.  379,  50  S.  E.  762,  107  Am.  St  Rep. 
548;  Waters  v.  Annuity  Co.,  144  N.  C.  663, 
87  S.  E.  437,  13  I*  R.  A.  (N.  S.)  805.  That 
the  company  may  waive  the  prepayment  of 
the  premium  and  give  credit  for  the  same  Is 
but  to  state  a  self-evident  principle,  and 
this  waiver  may  be  shown  by,  direct  proof 
that  credit  was  given,  or  may  be  inferred 
from  the  circumstances  as  well.  Bodine  v. 
Insurance  Ca,  61  N.  T.  117,  10  Am.  Rep.  566. 
No  man  is  bound  to  insist  upon  his  rights, 
and  an  Insurance  company  may  disregard  the 
provision  requiring  prepayment  of  the  pre- 
mium as  a  condition  of  Imparting  vitality 
to  the  policy,  and  agree,  either  expressly  or 
impliedly,  that  it  will  accept  the  promise  of 
the  applicant  to  pay  on  demand  or  at  a  fu- 
ture day.  The  doctrine  Is  tbns  clearly  stat- 
ed in  Vance  on  Insurance,  at  page  178: 
"Even  though  the  parties  may  have  express- 
ly agreed  that  the  contract  shall  not  be  deem- 
ed complete  until  paymoit  of  the  pronlum 
In  cash  and  In  full,  this  stipulation  may  be 
.waived  by  tiie  insurer  or  any  of  its  agents 
having  competent  authority.  As  a  general 
rule,  any  agent  having  power  to  execute  and 
issue  contracts  on  behalf  of  titie  insurer  has 
power  to  waive  a  condition  prepayment 
And  an  absolute  delivery  of  the  policy  by 
such  an  agent  wltliont  payment  of  the  pre- 
mium, under  sucb  drcnmstances  as  will  Jus- 
tify an  inference  that  credit  is  to  be  giv- 
en, will  constitute  a  waiver  of  a  condition  of 
prepayment  It  seems  that  an  intention  to 
give  credit  may  be  inferred  from  the  mere 
fact  of  unconditional  ddlvery  without  re- 
quiring present  payment  Nor  do  the  courts 
show  great  readiness  to  find  that  a  delivery 
was  made  subject  to  a  condition  of  Immediate 
payment"  Tbe  cases  in  this  court  already 
dted,  are  substantially  to  the  same  effect. 

Tbe  sixth  and  seventh  issues  involved  mat- 
ters of  fact  alone;  there  being,  In  our  opin- 
ion, evidence  on  both  sides  of  the  questions 
submitted  to  the  Jury  in  them.  Our  remarks 
as  to  tbe  second  issue  are  generally  applica- 
ble to  these  two  Issues.  We  are  conduded 
by  the  verdict 
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[I]  In  regard  to  tbe  etfith  Issue,  It  was 
urged  before  ns  by  the  learned  counad  for 
the  defendant  that  the  rerdlct  upon  the  fifth 
and  eighth  issues  was  Inconsistent,  as  the 
iwllcy  could  not  have  been  delivered  and  be- 
come effective  on  two  different  dates.  Bat  we 
think  the  answers  to  these  two  issues  are 
reconcilable,  if  it  Is  necessary  to  bring  them 
into  harmony  In  order  to  sustain  the  verdict 
It  would  seem  to  be  immaterial  on  which  of  | 
the  two  dates  it  took  effect  If  on  dther  of 
them,  it  is  valid  and  enforceable  in  view  of 
the  QKClal  facts  of  this  case.  Bat  they  are 
consistent,  as  the  Jury  erldenUy  meant  that 
the  policy  was  delivered  on  December  6, 1906, 
and  continued  in  force  until  and  including 
Hay  10,  1907,  but  if  they  were  mistaken  In  I 
law,  for  any  reaaon,  as  to  Its  b^ng  in  fbroe 
on  Deoembw  6;  1900,  tb^  uptm  the  facta  as 
they  found  them  to  btt,  It  to(A:  effect  on  May 
lOt  UOT.  It  is  true  that  Uwre  Is  evldoice 
tbat  H.  D.  Tee!  was  the  agent  o£  defendant 
on  Hay  1907,  thoi^  there  is  no  special 
finding  of  the  Cact  We  will  assume  it  to  be 
true.  In  this  connection,  there' was  evidence 
that  H.  D.  Teel,  on  Hay  10,  1907,  gave  his 
note  to  the  agents  of  the  company  for  f69.35, 
the  amount  of  premium  on  this  policy,  and 
it  was  andgned  1^  them  to  the  company  and 
mailed  to  the  company  on  the  same  day.  It 
was  rectived  by  the  company  without  ob- 
jection, and  baa  been  retained  ever  sinc^  so 
far  as  appeara 

[6]  The  defendant  contends,  though,  that 
there  was  a  rule  of  the  company,  In  force  at 
the  time  of  these  transactions,  forbidding  an 
agent  to  deliver  a  policy  sent  to  him  for  de- 
livery, if  more  than  60  days  since  it  was 
Issued  have  elapsed,  unless  the  applicant  for' 
the  policy  has  furnished  the  company  with  a 
new  physical  examination  or  health  certifi- 
cate, given  by  a  physician.  If  we  concede, 
for  the  sake  of  illustration  and  argument,, 
that  this  point  is  properly  raised  by  the* 
prayer  for  Instruction,  the  rejection  of  which 
is  the  subject  of  the  twenty-eighth  exception, 
the  prayer  not  being  addressed  to  any 
particular  issue,  nor  any  finding  asked  In 
regard  to  it  on  the  eighth  issue,  which  Is 
sufficient  to  embrace  the  question  intended 
to  be  raised,  we  do  not  think  it  defeats  the 
plaintiff's  right  of  recovery.  If  there  was  no 
such  examination,  and  the  rule  has  been 
established  In  such  a  way  as  to  have  bound 
H.  D.  Teel  to  Its  observance,  and  the  policy, 
therefore,  was  issued  in  violation  of  the  rul^ 
It  appears  that  the  company.  In  February  and 
April,  1907,  wrote  letters  to  their  agents  at 
Tarboro,  N.  0.,  having  possession  of  this 
and  other  policies  which  had  been  issued  for 
more  than  60  days,  and  called  for  the  pay- 
ment of  the  premiums  or  the  return  of  the 
policies,  but  not  Insisting  upon  a  new  physi- 
cal examination.  These  letters!  were  in- 
troduced by  the  defradant  at  the  txiaL 
When  we  consider  these  facts  and  the  fail- 
ure of  the  defendant  to  retnm  the  premium 


note  and  insist  npon  a  compliance  with  the 
rule  requiring  H.  D.  Teel  to  famish  to  it 
an  examination  as  to  the  then  state  of  his 
health,  the  doctrine  of  waiver  la  again  ap- 
plicable The  note  of  H.  D.  Teti  recited  that 
It  was  ffirta  for  the  first  premium  ($68.3i9 
due  OD  the  policy  of  Insurance  Issued  to  him. 
The  company  must  have  known  that  there 
had  been  no  new  medical  examination,  aa 
he  was  required  to  furnish  it  to  the  company 
and  failed  to  do  so.  Under  the  circumstances 
it  would  not  be  right  for  the  company  to  re- 
tain the  premium  note^  with  knowledge  that 
the  alleged  rule  had  not  been  compiled  with, 
and  then,  after  tiie  loss,  to  Inalat  that  the 
policy  was  not  valid  for  that  reason.  And 
It  la  this  element  in  the  tranaactlon  tiiat  in- 
duces the.  law  to  declare  a  waiver  of  tha 
condition  or  to  hold  the  company  estopped 
to  set  It  op  In  d^anae  ot  an  action  npim 
tbo  policy.  It  Is  partly  based  nptm  the 
eminmtiy  Just  maxim  that;  If  a  par^  la 
silent  when  he  should  speak,  he  will  not  be 
permitted  to  apeak  when  Justice  dmanda 
ttiat  he  abonld  ba  silent  Ha  will  not  be  al- 
lowed to  take  two  chances,  when  be  diould  be 
entitled  to  only  one.  If  we  put  the  case 
concretely,  It  Is  this:  The  law  will  not  al- 
low the  company  to  hold  the  premium  upon 
the  chance  that  there  may  be  no  loss,  and.  If 
tSuen  la  a  loas,  to  deny  ita  llablUty  upon  the 
policy.  Acceptance  and  retention  of  the 
premium,  with  knowledge  of  the  facta,  ex- 
prees  or  to  be  inferred,  shows  that  It  elected 
to  consider  the  policy  in  force  Baybnm  v. 
Casualty  Co.,  138  N.  a  819,  60  S.  B.  762, 107 
Am.  St  Rep.  fi48. 

Brief  reference  to  the  authorities  and 
precedents  will  be  snflldrat  to  show  the  state 
of  'the  law  upon  this  question:  "The  ac- 
ceptance by  an  Insurance  company,  with 
knowledge  of  facts  authorizing  a  forfdture 
or  avoidance  of  the  policy,  of  premiums  or 
assessments  which  were  In  no  degree  earned 
at  the  time  of  such  forfeiture  or  avoidance, 
constitutes  a  waiver  thereof.  This  waiver 
is  based  on  the  estoppel  of  the  company  to 
declare  void  and  of  no  effect  Insurance  for 
which,  with  knowledge  of  the  facts,  full 
compensation  has  been  received.  This  rule 
Is  particularly  applicable  where  the  com- 
pany's claim  is  based  on  a  right  of  cancella- 
tion and  return  of  premiums,  rather  than  on 
a  distinct  forfeiture"  8  Cooley's  Brlefa  on 
the  Law  of  Insurance,  pp.  26S3,  2684,  2686, 
and  the  numerous  cases  dted  In  the  notes. 
It  is  said  In  Phoenix  M.  Life  Ins.  Go.  v.  Bad- 
din,  120  n.  S.  183,  7  Sup.  Ct  600,  80  L.  Ed. 
644:  "The  only  question  upon  the  instruc- 
tions of  the  court  to  the  Jury,  which  is  open 
to  the  defendant  on  this  bill  of  exc^itlons,  la 
whether,  if  imnrera  accept  payment  of  a 
premium  after  they  know  that  tiiere  has  been 
a  breach  of  a  condition  of  the  policy,  th^r 
acceptance  of  the  premium  la  a  waiver  of 
the  right  to  avoid  the  poU^  for  that  braudL 
Upon  pilncU)le  and  authority,  theza  can  be 
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no  Oimbt  that  It  la.  To  hold  otherwise  would 
be  to  maintain  that  the  contract  of  Insorance 
requires  good  ftdth  o£  the  aasored  only, 
and  not  of  the  Insurers,  and  to  permit  In- 
snreTB,  knowti^  aU  the  tacts,  to  continue  to 
receive  new  beneQts  Arom  the  contract  while 
they  decline  to  bear  Its  burdens.  Insurance 
Co.  T.  Wolff,  95  U.  S.  SaS  124  L.  Ed.  887] ; 
Wins  T.  Haney*  6  D.  IL  &  G.  266 ;  Fiost  v. 
Saratoga  Hut  Ins.  Co.,  5  Denlo  [N.  T.]  164 
[40  Am.  Dec.  234] ;  Berin  v.  Connecticut  M. 
L.  Ins.  Co.,  2S  Coon.  244;  Insnrance  Co.  t. 
Slodibower,  26  Fa.  198;  ^le  t.  Oennanla 
Ins.  Co.,  28  Iowa,  8  [06  Am.  Dec.  83] ;  Hod- 
Bon  T.  Guardian  L.  Ins.  87  Uass.  144  [08 
Am.  Dec.  73].** 

The  other  questUms  raised  by  the  defend- 
ant, whldi  are  snbsldlaiy  to  tlioee  we  hare 
discussed  and  dwendoit  upon  them,  require 
no  separate  consldetatiott. 

This  case  has  been  tried  Uiree  times  In  the 
court  below  and  heard  twice  in  this  court 
It  has  berai  very  ably  and  learnedly  present- 
ed to  ns  by  counsel,  and  we  hare  itrva  to  it 
a  most  patient  and  thorough  examination. 
After  doing  so,  we  have  not  been  able  to 
discover  any  error  in  the  tdal  and  proceed- 
ings below. 

No  oror. 


STATE  V.  WHITE  et  aL 

(Supreme  Court  of  North  Carolina.   Sept  17, 
19ia) 

L  BKcoonzAifcis  (S  1* )— DanwiTioif . 

A  recoyni wince  is  a  debt  of  record  ac- 
knowledged before  a  court  of  competent  Jnrii- 
diction,  nrith  condition  to  do  some  parQcular 
act  It  need  not  be  executed  by  the  parties, 
but  is  snffident  if  it  Ib  acknowledged  by  them, 
and  a  minute  of  the  acknowledgment  entered 
by  the  court  It  binds  accosed  to  appear  and 
answer  either  a  specified  charge  or  to  auch 
matters  aa  may  be  objected,  to  atand  and 
abide  the  Jodgment  of  Uie  conrt  and  not  to 
depart  without  leave  of  the  oonrt 

IBd.  Note.— For  other  ,  caaea,  aee  Recogni- 
sancea.  Cent  Dig.  SS  1-19;  Dec.  Dig.  { 

For  other  definitione,  aee  Worda  and  Phras- 
es, vol  7,  pp.  6001-6006;  voL  8,  p.  7781.] 

2.  Bail  (|  76*>— FoaiTrruKB— Detenbis. 

Since  a  recogolssnee  to  secore  aecnaed*a 
appearance  binds  Urn  not  to  depart  without 
leave  of  court  It  waa  no  defense  to  the  anrety'a 
liability  that  the  departure  of  accaaed  without 
leave  occurred  after  he  had  pleaded  guU^,  and 
during  a  period  of  two  daya  before  sentence, 
while  the  court  had  the  qnestion  of  punishment 
under  advisement 

[Sd.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  St  309-312,  315-321;  Dec  Dig.  %  75.*] 

S.  Appeal  and  Ebxob  ({  914*)  —  Review  — 
PBBSuupTion  —  Geheeai.  ob  Special  Ap- 

FKABAKOE. 

Where,  In  an  action  on  a  forfdted  recog- 
nizance, the  case  stated  that  the  aure^  enters 
ed  an  appearance,  without  more,  it  would  be 
presumed  that  a  general  appearance  eufEdent 
to  waive  the  aervice  of  process  waa  intended. 

fKd.  Note.— For  other  caaea,  see  Appeal  and 
Rrror,  Cent  Dig.  H  8683-8888;  Dee.  Dig.  i 


4.  Apfkaeahoe  (|  8*)— Ginauz.  oa  SncouL 

Appeabaitcx— Reubp. 

Where,  in  proceedings  to  forfeit  a  recog- 
nisance, the  surety  entered  an  alleged  spedal 
appearance,  and  aoaght  to  be  released,  and  to 
have  the  deposit  returned,  on  the  ground  that 
accused  had  appeared,  pleaded  guilty,  and  then 
departed,  while  the  conrt  held  the  cause  under 
advisement  for  the  determination  of  the  pun- 
ishment sBch  petition  affected  the  merits,  and 
the  appearance  was.  In  legal  effect  a  general 
one. 

[Ed.  Note.— For  other  caaea,  aee  Appearance, 
Cent  Dig.  $S  42-62;  Dec  Dig.  |  &*] 

Appeal  from  Superior  Court,  Hertford 
County;  Lane,  Judge. 

Scire  fadas  by  the  State  against  M.  T. 
White,  Jr.,  and  the  Southern  Distributing 
Company,  to  forfeit  a  certified  checlt  deposit- 
ed by  the  Distributing  Company  as  ball  for 
defendant  White's  appearance  to  answer  a 
criminal  charge.  From  a  Judgment  forf^t- 
ing  the  ball,  the  Dlstzibatliig  Company  ap- 
peals. Affirmed. 

The  defoidant  was  recognised  by  a  Justice 
of  the  peace  to  appear  at  the  next  term  of  fbe 
superior  court  In  lieu  of  bond  a  certified 
dieck  for  9200  was  deposited  by  his  surety, 
the  Old  Dominion  Distributing  Company. 
The  defandant  appeared  before  the  superior 
court  and  pleaded  guilty.  The  Judge  did  not 
Immediately  dlqjtose  of  the  case;  but  a  day 
or  two  later  the  defendant  was  called  for  the 
purpose  of  bdng  sentenced,  when  It  appeared 
that  he  had  left  the  court  and  the  state. 
Jodgment  nlsl  was  entered,  and  a  scL  fa.  Is- 
sued against  the  defendant  and  the  Southern 
Distributing  Company.  Upon  the  return  of 
the  scL  fa.,  the  Old  Dominion  Dlatribntliig 
Company,  the  surety,  filed  a  petition,  on 
which  anpears  the  following  "Qkecial  appear^ 
anoe  on  part  of  surety.** 

The  petition  sets  out  the  facts  fully,  and 
says,  among  other  things: 

"(^  Tour  petitioner  Is  Informed  and  be- 
lieves, and  BO  avers,  that  his  honor.  Judge 
Webb,  did  not  Impose  smtrace  at  the  time  of 
the  plea  or  during  said  day,  though  the  de- 
fendant was  in  court  but  permitted  said  mat- 
ter to  rmaln  undisposed  of  until  Wednesday 
or  Thursday  of  said  court  wlken  the  defrad- 
ant  left  the  court  and  returned  to  his  home 
in  Virginia,  without  the  sentence  of  the  conrt 
having  been  pronounced  against  him,  as 
should  have  been  done. 

"(6)  Tour  petlttoner  is  informed  and  be- 
lieves that  after  said  defmdant  had  been  per- 
mitted by  the  conrt  to  remain  In  and  at  the 
bar  for  so  long  a  time,  without  having  pro- 
nounced sentence  against  him,  and  after  de- 
fendant having  left  the  court  &s  before  set 
out  ftnd  his  said  ball  declared  forfeited. 

"(7)  Your  petitioner  Is  Informed  and  be- 
lieves that  when  said  defendant  came  Into 
court  waived  bill  of  indictment  4nd  entered 
a  plea  of  guilty,  and  by  so  doing,  he  put  him- 
self in  custody,  and  said  waiver  and  plea 
was  accepted  by  the  court,  and  he  by  said 
acts  compiled  with  the  law  and  the  terms  and 
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condlOoDs  of  tbe  said  baU.  and  said  bell  was 
thereby  discharged. 

"Wherefore  yonr  petitioner  prays  flie  oonrt: 
(1)  That  the  former  order  of  forfdtnre  be 
rereised  by  this  coart;  &i  Oiat  said  UU  be 
discharged,  and  the  deposit  heretofore  made 
by  yonr  petitioner  be  retamed  to  him." 

The  case  on  appeid  states  ttiat  tbe  surety 
entered  an  appearance. 

Roswell  C. .  Brldger,  of  Wlnton,  for  appe- 
lant Attorney  General  Blckett  and  T.  H. 
Calvert;  of  Raleigh,  for  the  State. 

ALLEN,  J.  [1]  A  recognizance  Is  a  debt  of 
record  acknowledged  before  a  court  of  com- 
petent JarlBdictlon,  with  condition  to  do  some 
patlcnlar  act  State  t.  Smith.  66  N.  G.  620. 
It  need  not  be  executed  by  the  parties,  but 
la  slnytly  acknowledged  by  them,  and  a  min- 
ute of  the  ackuowledgmrait  Is  entered  by  the 
court  Stats  t.  Edney,  60  N.  0. 47L  It  binds 
tbe  defKidant  to  three  things:  (1)  TO  appear 
and  answer  either  to  a  spedfled  charge  or 
to  such  matters  as  may  be  objected.  (2)  To 
stand  and  aUde  the  Judgment  of  the  court 
(3)  Not  to  depart  without  leave  of  tbe  court 
State  T.  Schenck.  138  N.  0.  662.  48  S.  EL  817. 
3  Ann.  Oas.  928. 

[21  It  follows,  therefore,  upon  tbese  well- 
settled  principles  that  the  Judgment  nisi  Is 
r^rnlar  and  valid,  as  the  dettodant  and  his 
surety  entered  Into  the  recognizance,  and  the 
defendant  departed  without  leave  of  the 
court  The  surety  ctmtends,  however,  that 
no  flnal  Judgment  can.  In  any  event  be  en- 
tered condemning  the  deposit  because  It  en- 
tered a  special  appraranee,  and  it  has  bot 
been  served  with  process. 

[S,4]  The  answer  to  this  position  is  two- 
fold. In  the  first  place,  tbe  case  states  that 
th%  surety  entered  an  appearance,  which, 
nothing  else  appearing,  would  mean  a  general 
appearance,  and  would  be  a  waiver  of  the 
service  of  process,  and  In  the  next  Jilace,  If 
the  appearance  hod  been  entered  q)edal.  It 
was  in  legal  effect  general,  because  the  mo- 
tion of  the  surety  affected  the  merits.  Scott 
V.  Ufe  Ass'n,  187  N.  C.  617.  60  S.  E.  221. 

It  is  said  in  Grant  v.  Grant  160  N.  a  631. 
76  S.  Bi  734.  that  It  was  held  in  the  Scott 
Case  "that  a  special  aiv>earance  cannot  be  en- 
tered except  tor  the  purpose  of  moving  to 
dismlBs  for  want  of  Jurisdiction,  and  that  If 
k  the  motion  affects  the  merits,  the  appearance 
is  general."  and  the  court  then  quotes  from 
the  same  case  with  approval,  as  tollows: 
"The  test  for  determining  the  chtfracter  of  an 
appearance  Is  the  relief  asked ;  the  law  look- 
ing to  its  substance  rather  than  to  its  form. 
If  the  appearance  is  in  effect  general,  tbe 
fact  that  toe  party  styles  It  a  i^edal  ap- 
pearance will  not  change  Ite  real  character. 
3  Cyc.  pp.  602,  BOS.  The  question  always  Is. 
what  a  party  has  done,  and  not  what  he  In- 
tmded  to  do.  If  the  relief  prayed  affects  the 
merits,  or  the  motion  Involves  the  merits,  and 
a  motion  to  vacate  a  Judgment  Is  such  a  mo- 


tion, then  the  appearanoe  Is  tai  law  a  geaenl 
one" 

We  are  Oereftne  of  opinion  time  la  no 
error. 
Affirmed. 


BAWra  et  aL  ▼.  MAm 

(Supreme  Court  of  North  Carolina.  Sept  17* 
1913w) 

1.  JuDowENT  (I  478*)  —  Conclusiveness  of 
Adjudication— Psbsons  Concluded. 

A  Jadgment  in  wfaich  the  proceeds  o{  land 
were  adjudicated  to  be  real  estate  assets  Is 
binding  upon  all  the  parties  thereto  and  could 
not  be  attecked  coUatenUy'  in  a  subsequent  ac- 
tion, but  tJie  oidy  remedy  was  by  appeal. 

[Bd.  Note^For  other  cases,  see  Jndgmoit^ 
Cent  IHg.  I  912;  Dee.  Dig.  |  47&*] 

2.  Infants  (f  112*)— Jttdgiobnt— Ooiutkb- 
AL  Attack. 

The  fact  that  parties  to  a  suit  in  which  a 
consent  decree  was  entered  were  infanta  only 
renders  tiie  decree  voidable  and  not  vfdd  and 
hence  cannot  be  attacked  CQllaterally. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent  Dig.  &  320;  Dee.  Dig.  1 112.*] 

Appeal  fttnn  Superior  Court;  Beaufort 
County;  Whedbee,  Judge, 

Suit  by  S.  P.  Rawls  and  others  against 
James  L.  Mi^.  From  a  Judgment  In  favor 
of  plaintlfTs,  defmdant  appeals.  Affirmed. 

On  Man^  17,  1908.  L.  R.  Mayo  and  wife 
gave  to  James  L  Mayo  an  option  to  pur- 
chase the  land  he  bought  of  EL  Tnthlll  at 
any  time  on  or  before  July  16,  1908.  for 
(6,000.  At  that  time  Mayo's  ownership  of 
said  tract  was  subject  to  an  agreement  with 
Whilden  Springer  made  May  7,  1904,  and 
duly  recorded  November  21.  1907.  In  April, 
1908,  L.  B.  Mayo  died,  leaving  a  last  will 
and  testoment 

James  L.  Mayo  In  apt  time  brought  suit 
against  the  personal  representative,  heirs  at 
law  and  devisees  of  L.  B.  Mayo,  to  enforce 
his  option.  Judgment  was  rendered  at  Oc- 
tober court,  1908,  declaring  him  entitled  to 
a  deed  conveying  said  land  upon  the  pay- 
ment of  $6,000  to  the  administrator. 

Wfallden  Springer  brought  suit  agatosttbe 
personal  representative,  heirs  at  law  and  dev- 
isees of  L.  B.  Mayo  (James  L.  Mayo  was  son 
of  R.  Mayo  and  a  devisee  under  his  will), 
to  enforce  his  contract  made  with  1*  R. 
Mayo  on  May  7,  1004.  The  cause  was  heard 
at  December  term,  1010,  and  Judgment  en- 
tered divIdiDg  said  lands  between  James  L. 
Mayo  and  Whilden  Springer. 

It  seems  to  have  been  agreed  by  the  heirs  at 
law  (those  of  them  that  were  over  21  years 
of  age)  that  as  James  L.  Mayo  only  got 
a  title  to  a  half  interest  In  the  land  on  ac- 
count of  L.  R.  Mayo's  agreement  with  Sprli^- 
er,  be  should  pay  only  one-half,  or  $3,000. 

The  plaintiffs  were  parties  to  both  of  said 
actions,  but  some  of  them  were  intauta.  In 
the  second  of  said  actions  the  following 
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Jadgmoit  was  entered:  "It  Is  now  by  con- 
sent of  the  parties  and  their  said  attorneys 
adjudged  and  decreed  by  the  conrt  as 'fol- 
lows." Then  follow  seven  paragraphs,  which 
It  Is  not  necessary  to  set  out,  and  then  the 
AdlowlDg:  "It  Is  farther  adjudged  that  the 
proceeds  of  sale  of  said  land  to  Jas.  L;  Mayo 
shall  be  treated  as  real  estate  assets  ac- 
counted for  by  said  administrator  as  such." 

The  defendants  claim  that  J.  L.  Mayo  has 
paid  the  snm  of  $3,000  dne  by  him  to  the  der- 
isees  under  the  will  of  L.  R.  Mayo,  but 
this  Is  not  found  as  a  fact  The  will  of  L. 
R.  Mayo  bequeathed  to  his  wife  $1,000  in 
cash,  and  to  his  son  Samuel  $500  in  cash, 
and  to  his  son  John  B.  Mayo  $2,000  in  cash. 
These  legacies  have  eot  beat  paid,  and  the 
administrator  has  no  funds  with  which  to 
pay  them  and  refuses  to  sell  real  estate  to 
make  assets  with  which  to  pay  them;  all  the 
personal  estate  tiavlng  been  exhausted. 

This  suit  is  brought  to  compel  the  adminis- 
trator to  collect  said  money  from  James  L. 
Mayo  and  out  of  same  to  pay  these  leg- 
acies, and  It  is  admitted  that  the  plalnllffs 
are  entitled  to  recover  if  the  purchase  mon- 
ey from  James  Mayo  Is  not  personal 
property.  The  court  was  of  opinion  that 
the  purchase  money  from  the  said  James  L. 
Mayo,  even  If  it  should  be  paid  the  admin- 
istrator, would  not  be  subject  to  the  pay- 
ment of  these  l^cies,  and  at  close  of  plain- 
tiffs' evidence  on  defendants'  motion  non- 
suited the  plaintiffs,  and  tli^  excepted  and 
appealed. 

Ward  ft  Grimes,  of  Washington,  N.  O.,  for 
appellant  Small,  MacLean  &  Bryan,  of  Wash- 
ington, N.  C,  for  appellees. 

ALLBN,  J.  [1]  It  is  admttted  that  the 
plaintUfB  cannot  recover  if  the  purchase 
money  In  the  hands  of  J.  I«.  Hayo  Is  not  per- 
sonalty, and  It  appears  in  the  record  that  a 
Judgment  has  been  rendered  bt  an  action,  to 
whldi  the  platntlfb  were  parties,  adjudging 
it  to  be  real  estate,  from  which  there  has 
been  no  anwaL  If  this  adjudication  was 
wrong,  it  is  because  It  was  based  on  the 
erroneous  application  of  legal  principles,  and 
the  remedy  to  correct  the  error  was  by  ap- 
peal Stafford  t.  Gallops,  123  N.  G.  21,  31 
S.  B.  265.  68  Am.  St  Rep.  8X5;  McLeod  T. 
Graham,  132  N.  O.  478,  43  S.  E).  935. 

[2]  Nor  can  the  fact  that  the  plaintiffs 
were  infants  at  the  time  of  the  adjudication, 
and  that  the  Judgment  was  by  consent  bene- 
fit the  plaintiff,  if  It  be  conceded  that  the 
part  adjudging  the  purchase  money  to  be 
real  estate  was  by  consent  which  Is  not  be- 
yond dispute,  because  If  treated  as  the  con- 
tract of  infants,  which  is  the  most  favorable 
view  for  the  plaintiffs,  it  would  be  voidable 
and  not  void  (Millsaps  v.  Estes,  137  N.  G. 
035,  50  S.  E.  227.  70  L.  R.  A  170.  107  Am. 
St  R^.  496)  and  cannot  be  attacked  col- 
lateraUy  <^arp  v.  Minton.  138  N.  G.  204, 


60  S.  B.  624).  The  plaintlffB  hare  not 
sought  to  impeach  the  judgment  by  motion 
or  action  but  treat  it  as  void,  which,  as  we 
iiave  seen,  is  not  a  correct  view  to  take 
of  it  and  we  must  hold  that  it  precludes  a 
recovery. 
Affirmed. 


BLOUNT  T.  BOTAL  FRATEBNAL  ASS*N, 

Inc. 

(Supreme  Conrt  of  North  Carolina.    Sept  17, 
1913.) 

1.  Insubancb  (I  815*)— POUOT  —  Statdtobt 

KfiOULATlONS— COMPLUHCB  —  BUBDBH  OF 

Pboof. 

Revisal  1908.  S  4773a,  provides  that  it  ahall 
be  nnlawfnl  for  any  inHurance  company  to  issue 
any  policy  for  less  than  $500  until  the  forms 
have  been  approved  by  the  insurance  commis- 
sioner, etc.  Held  that,  in  an  action  on  a  bene- 
fit certificate  for  $500,  containing  a  provision 
that  in  case  of  death  of  the  member  not  more 
than  one-fifth  of  the  amount  otberwiae  due 
Bhoold  be  payable  for  each  full  year  of  member- 
■hip,  etc.,  the  burden  was  on  plaintiff,  seeking 
to  be  relieved  from  such  limitation  of  liability, 
to  both  allege  and  prove  that  the  certificate  had 
not  been  approved  by  the  Insurance  commis> 
sioner. 

(Ed.  Note — For  other  cases,  see  Insurance, 
Gent  Dig.  Si  1996-1998;  Dec.  Dig.  {  816.*] 

2.  IHSUBAROB  (i  138*)— LiFB  POLICY— AMOUNT 
— AFPBOVAL  BT  INBUBANCE  COHUISSIONEB— 
STATUTBS— CONSTECCTION . 

RevisaJ  1908,  {  4773a,  providing  tbat  It 
shall  be  unlawful  for  any  insurance  company  to 
sell  any  policy  in  an  amonnt  leas  than  $500  un- 
til the  forms  have  been  approved  by  the  insni^ 

ance  commissioner,  deals  with  the  insurance 
company  and  not  with  the  contract  of  insur- 
ance ;  and  hence  a  policy  containing  a  provision 
limiting  the  liabili^  of  the  company  in  case  of 
death  to  less  than  $500  is  not  void  or  unenforce- 
able in  the  absence  of  a  showing  that  it  bad 
been  so  approved. 

(Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  246-249 ;  Dec  Dig.  {  13a*] 

Appeal  from  Superior  Court,  Washington 
County;  Whedbee,  Judge. 

Action  by  Sarah  J.  Blount  against  the  Royal 
Fraternal  Association,  incorporated.  Judg- 
ment for  plaintiff  for  less  than  the  relief 
demanded,  and  she  aH)eal8.  Affirmed. 

This  action  is  to  recover  the  amount  of  a 
certificate  of  iosurance  for  $500,  containing 
the  following  provision  stamped  on  its  face, 
above  the  signatures  of  the  officers  of  the  de- 
fendant executing  the  same:  "This  certificate 
Is  issued  with  the  provision  that  in  case  ot 
death  of  the  member  not  more  than  one-fiftb 
of  the  amount  otherwise  due  will  be  payable 
for  each  full  year  of  membership."  And  with 
the  following  stipulation  indorsed  thereon: 
"The  death  benefit  due  on  this  certificate  will 
be.  Increased  10  per  cent  per  annum  of  the 
amount  written  wittiln  for  each  expired  year 
of  membership  in  force,  to  continue  for  a 
period  of  ten  years,  or  until  the  amount  writ- 
ten is  doubled  by  such  Increase."  The  in- 
sured died  after  one  year's  full  membership, 
and  the  only  controversy  is  the  amount  the 
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plalntlfl  Is  entitled  to  recover.  The  plaintiff 
contends  tbat  the  burden  la  on  the  defendant 
to  show  that  the  Insurance  commissioner  has 
approved  the  Issuing  of  a  certificate  for 
less  than  $S00,  as  provided  In  Revisal  1908, 
{  4773a,  and  that,  having  failed  to  offer  any 
evidence  of  this  fact,  the  provision  stamped 
on  the  certificate  Is  void,  and  she  is  entitled 
to  recover  the  face  of  the  certificate,  $500, 
increased  by  10  per  cent,  according  to  the 
indorsed  stipulation,  or  a  total  of  f5C0.  The 
defendant  contends  that  the  certificate  Is 
valid  as  a  whole,  and  that  the  plaintiff  is  en- 
titled to  recover  f  110,  which  is  the  amount 
admitted  to  be  dne  if  effect  Is  given  to  all 
ttie  terms  of  the  certificate,  including  the 
provision  stamped  thereon.  His  honor  ren- 
dered Judgment  in  accordance  with  the  con- 
tention of  tbie  defoidant  for  9110  and  coats, 
and  the  plaintiff  excepted  and  appealed. 

Oaylord  &  Gaylord  and  P.  H.  Bell,  all  of 
Plymouth,  for  appelant  T.  T.  Thome,  of 
Rocky  Mount,  for  appellee. 

AI.LBN,  J.  [1]  There  Is  neither  allegation 
nor  proof  that  the  certificate  of  insurance, 
<»ntalnlng  the  provision  reducing  the  amount 
of  Insurance  to  less  than  fSOO  in  certain  con- 
tingencies, has  not  been  approved  by  the  In- 
surance oommlsaloner:  and,  as  the  validity 
of  the  iHovlsion  is  not  affected  by  the  fact 
that  it  was  stamped  an  the  certificate,  It  is 
a  part  of  the  contract 

In  Waters  Amiolty  Co.,  144  N.  a  671.  67 
S.  B.  440,  IB  li.  B:  A.  (N.  S.)  806,  there  was  a 
paster  on  the  poUcy  and  entries  on  the  ap- 
plication, and  the  court  said  of  than:  "It  is 
urged  upon  onr  attention  that  some  of  the 
entries,  by  means  of  which  the  application  was 
made  to  accord  with,  the  policy  and  the 
paster,  were  made  oa  the  margin  of  tlie  ap- 
plication and  written  longitudinally,  and  that 
such  entries  so  made^  and  even  the  paster  it- 
self, are  presumptive  evidence  of  a  change 
in  the  contract  after  the  applicaUon  liad  be^ 
first  signed.  But  nether  the  autbraittes  nor 
ttie  Icnown  usa^  in  the  making  of  such  con- 
tracts are  tat  siqtport  of  the  position  to  the 
extent  contended  for.  We  know  that  these 
policies,  as  well  as  the  applications,  are  got- 
ten up  on  printed  fomu  designed  to  meet 
the  average  and  general  demand  in  omtracte 
of  this  nature,  and  frequently  changes  are 
made  to  meet  wedal  drcnmstances ;  that 
these  are  ordinarily  noted  on  the  margin, 
and  a  sl^}  Is  then  pasted  on  'Die  face  of  the 
policy  to  express  the  contract  as  affMted  by 
these  idmnges.  In  the  absence,  therefore,  of 
some  special  ctrenmstancea  tending  to  cast 
snspieton  on  such  entrleB,  there  ilurald  be  no 
presumption  of  any  alterattmi.** 

The  presumption  Is  In  favor  of  the  validity 
of  all  contracts  (Loyd  Loyd,  US  N.  a  189, 
18  &  B.  200),  and  this  xnesnmpaon  Is  aided 
In  this  case,  as  the  plaintiff  declares  on  the' 
contract  without  alleging  the  fact  upon 
which  she  now  r^les  to  destroy  a  part  of 


it;  and  she  also  Introdaced  the  contract  In 
evidence  in  its  entirety. 

We  are  therefore  of  opinion,  if  the  conten- 
tion of  the  plaintiff  as  to  the  l^al  effect  of 
Revisal,  |  4773a,  is  soond,  that,  as  the 
presumption  Is  that  the  contract  and  every 
part  tboeof  la  valid*  nothing  to  the  con- 
trary appearing  on  the  face  of  It,  the  burden 
was  on  the  plaintiff  to  all^  and  prove  that 
the  Insurance  comnriaatoner  did  not  apiurove 
the  CCTtlflcate,  and,  having  failed  to  do  so,  die 
cannot  recover  more  than  the  sum  of  fllO 
awarded  here. 

[S]  If;  however,  tiie  fact  aroeared  afflnna* 
tlvely  that  the  insurance  commissioner  had 
not  approved  the  certlflcate,  we  would  not 
give  our  assent  to  the  posUlon  of  the  plaintiff 
that  this  would  avoid  the  ^lect  <tf  the  provi- 
sion stamped  on  the  certificate,  leaving  other 
parts  of  the  certlflcate  In  force. 

The  section  of  the  Bevlsal  rtiled  on  reads 
as  follows:  "It  shall  t>e  unlawful  for  any  In- 
surance company,  aasociatl(m  or  order  or 
society  'doing  business-  In  thla  state,  to  Issue, 
sell  or  dispose  of  any  policy,  contract  or  cer- 
tificate for  less  than  five  hnndred  dollars,  or 
use  applications  In  oonnectiou  therewith, 
nntll  the  forms  of  which  have  been  submitted 
to  and  approved  by  the  insurance  commis- 
sioner of  North  Carolina,  and  copies  filed  in 
the  Insurance  department"  The  stetute  does 
not  purport  to  deal  with  the  validity  of  the 
contract  of  insurance,  but  with  the  Insurance 
company.  It  does  not  say  a  policy  for  less 
than  $500  shall  be  void  unless  approved  by 
the  Insurance  commissioner,  but  that  it  shall 
be  unlawful  for  the  company  to  Issue  such 
policy,  and  the  reason  for  the  language  used 
Is  obvious.  Those  who  apply  for  policies  of 
less  than  $500  usually  have  little  experience 
Ln  the  forms  of  insurance,  or  other  contracts, 
and  it  was  thought  wise  for  the  insurance 
commissioner  to  have  special  supervision  over 
their  contracts  for  their  protection,  but  it 
was  not  intended  to  relieve  the  company 
from  the  contract  made. 

If  the  position  of  the  plaintiff  should  pre- 
vail, a  policy  for  $300  would  be  unlawful 
unless  approved  by  the  Insurance  commis- 
sioner, and  no  recovery  could  be  had  on  it, 
except  posdbly  upon  the  idea  that  the  Insured 
would  not  be  in  i^arl  delicto  wltli  the  com- 
pany. 

The  case  of  Ober  t.  Katzensteln,  160  N.  O. 
440»  76  S.  B.  4n,  is  in  point  There  the 
plahitiff  sued  upon  a  contract  for  the  sale 
of  fertllixer,  and  the  defendant  contended 
that  the  contract  was  111^^  because  the 
plaintiff  bad  failed  to  comply  with  the  re- 
qnlrunents  of  the  statute  as  to  domestication, 
and  was  therefore  doing  business  in  the  state 
onlawfolly;  but  the  court  said:  **Bnt  the 
stotote  does  not  Invalidate  either  the  express 
contract  made  between  the  plalntlfl  and  the 
defendant^  nor.  Indeed,  the  tanplled  contract 
raised  by  the  rec^pt  of  the  goods  of  the 
former  b7  the  defendant   TU»  point  bas 
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been  recently  adjudicated.  Tobacco  Co.  t. 
Tobacco  Go,  144  N.  a  8S2  167  S.  B.  6].  If 
the  state,  bi  additlm  to  the  penalt7i  had  de- 
sired to  render  Invalid  the  contract  and  to 
^teny  a  recovery  theraon,  It  would  have  bo 
oiacted,  aa  It  has  dime  in  regard  to  gambling 
and  other  Illegal  oontractB." 
We  are  therefore  of  oplntim  then  la  no 

AiHiiimi, 


HABRINOTON  t.  OBIMES. 

(Stmreme  Oonrt  of  North  Carolina.   Sqtt  17, 

191S.) 

Terdob  and  Pubcbabee  rt  129»)— Title  ot 
Vkh  DOB— Estates  Tail— Siatutobt  Frovi- 
Bioira 

Under  Rerisal  1906,  {  1A78,  providing 
tliat  estates  tail  shell  be  converted  into  fee- 
simple  estates  and  that  a  conveyance  in  fee 
made  by  a  tenant  in  tail  ahall  convey  the  fee- 
admple  estate,  a  deed  to  the  grantee  and  her 
boduy  heirs  conveys  a  -  fee-simple  estate  where 
there  was  nothing  in  the  deed  to  indicate  an  in- 
tention to  create  a  life  estate  with  a  remainder 
to  the  heirs,  and  the  purchaser  could  not  relose 
to  perform  on  the  ground  that  the  vendor's 
chain  of  title  contained  soch  a  deed. 

[Ed.  Note.— For  other  caaeiL  see  Vendor  and 
Parchaser,  Cent  Dig.  U  238-244,  249;  Dec. 
IHg.  i  129.*] 

Appeal  from  Superior  Court,  Chatham 
Gonnty;  Bragaw,  Judge. 

Actton  by  C  C  Harrington  against  Alston 
Grimes.  Jn^ment  for  the  i^aintU^  and  de- 
fiendant  appeala  Affirmed. 

On  the  hearing  It  appeared  that  plalntUF, 
having  contracted  to  sell  defendant  a  cer- 
tain tract  of  land  for  the  snm  of  $2,500,  said 
defendant  declined  to  carry  out  the  agree- 
ment, alleging  that  the  title  offered  was  de- 
fective. The  plaintiff  held  the  land  by  deed 
from  T.  T.  Bnckner  and  wife,  N.  J.  Bock- 
ner,  and  N.  J.  Bnckner  had  acquired  the 
same  nnder  a  deed  from  Willis  Byrd  and 
wife  to  said  N.  J.  Bnckner;  this  deed  being 
in  terms  as  follows:  "This  deed  made  this 
the  22d  day  of  Jnne,  1904.  by  Willis  Byrd 
and  wife,  L^ncy  Byrd,  of  Chatham  connty 
and  state  of  North  Carolina,  of  the  first 
part,  to  N.  J.  Buckner  and  her  bodily  heirs 
of  Chatham  county  and  state  of  North  Caro- 
lina, of  the  second  part,  wltnesseth:  That 
said  Willis  Byrd  and  wife,  Lucy  Byrd,  in 
oonslderatiott  of  f 100.00  to  them  paid  by  N. 
J.  Bnckner,  the  receipt  of  which  Is  hereby 
acknowledged,  have  bargained  and  sold  and 
by  these  presents  do  hereby  bargain,  sell 
and  convey  to  said  N.  J.  Bnckner  and  her 
bodily  (h^rs)  a  certain  tract  or  parcel  of 
land  in  Chatham  connty,  state  of  North 
Carolina,  adjoining  the  lands  of  B.  J.  Yates, 
T.  U  Lasater  heirs  and  others,  bounded  as 
follows:  Beginning  at  the  fork  of  the  Pltts- 
boro  and  MIU  road  running  with  said  Mill 
road  west  24  chains  and  60  links  to  a  stake 
and  pointers  Lasater  and  Tates  comer; 


thence  with  Tatei<  Une  norCh  2  east  28  dialns 
to  the  cotm^  gate  on  the  Flttdwro  road, 
thenoe  down  the  said  road  89  chains  to  the 
beginning,  containing  (40)  forty  acres  more 
or  tees.  TO  have  and  to  hold  the  aforesaid 
tract  or  pare61  of  land  and  all  prlvil^es  and 
appurtenances  thereto  belongfaiK  to  the  said 
N.  J.  Bnckner  and  her  bodily  heirs  and  as- 
Blgns  to  their  only  use  and  behoof  forever. 
And  the  said  mills  Byrd  and  wife  Lucy 
Byrd  ooraiant  with  the  said  M.  J.  Buekn» 
and  her  bodily  hdrs  and  asrigns  that  they 
are  seised  of  said  premises  In  fee;  and  have 
ngtit  to  examj  the  same  In  flee  simple;  that 
the  same  are  free  and  clear  from  any  and 
all  incumbrances  and  that  they  will  warrant 
and  defend  the  said  title  to  the  same  against 
the  claims  of  all  persons  whomsoever,"  etc. 
The  dfifondant.  iudsUng  that  the  deed  in 
question  only  conT^ed  to  M.  J.  Buckner  a 
life  estate  In  12ie  pioperty,  declined  to  ao- 
cept  the  title  offered  or  to  pay  for  same. 
The  court  b^nr  btfng  of  opinion  that  the 
deed  eoansyeH  to  plaintiff  a  fee  simple,  ioAg- 
ment  was  entered  for  plaintiff,  and  defend- 
ant excepted  and  appealed. 

Ward  &  Grimes;  of  Washington.  N.  0.,  for 
appellant  Hayes  ft  Bynum,  of  Plttsbwo. 
for  appellee. 

HOKB^  J.  (after  the  facta  as  above).  Un- 
der the  old  law,  the  deed  In  question  would 
have  conveyed  to  N.  J.  Buckner  an  estate 
in  fee  tall,  converted  by  our  statute  into  a 
fee  simple  (Bevisal,  §  1S78),  and  his  honor 
correctly  ruled  that  plaintiff  could  make  a 
good  title.  Decisions  In  support  of  this  con- 
struction of  the  deed  will  be  found  in 
rett  V.  Bird,  1S2  N.  a  220,  67  S.  a  C07; 
Sessoms  v.  Bessoms,  144  N.  G.  121.  66  S.  E. 
687;  Jones  v.  Bagsdale,  141  N.  C.  200.  63 
S.  EL  842:  Whitfield  v.  Garrls,  134  N.  0.  24. 
46  S.  £L  904;  and  many  others  could  be 
dted.  The  well-considered  cases  of  Acker  v. 
Pridgen,  168  N.  C.  337,  74  S.  E.  335,  and 
Pnckett  V.  Morgan.  168  N.  a  844,  74  S.  B. 
16,  cited  and  relied  upon  by  def^dant.  In 
no  way  militate  against  this  position.  In 
those  cases  it  was  held  tliat,  on  a  perusal 
of  the  entire  Instrument  and  by  reason  of 
the  language  In  which  same  was  expressed, 
a  deed  In  the  one  case  and  a  will  In  the 
other,  It  plainly  appeared  to  be  the  In- 
tent of  the  grantor  to  convey  only  a  life 
estate  to  the  first  taker,  and  ^at  the  words 
"bodily  heirs"  and  "heirs  of  the  body"  did 
not  refer  to  these  persons  as  inheritors  of 
such  taker,  but  were  used  only  aa  a  de- 
scrlptio  personarum.  carrying  to  them  an 
estate  in  remainder  and  as  purchasers  from 
the  grantor.  But  no  such  Intent  can  be 
gathered  from  this  instrument,  nor  does  It 
contain  any  words  or  expressions  to  qualify 
or  affect  the  ordinary  meaning  of  the  words 
"bodily  heirs"  In  connection  with  the  estate 
limited  to  N.  J.  Buckner,  and  the  deed  as 
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stated  has  been  properly  held  to  oonTey  to 
such  grantee  an  estate  In  fee  simple. 

There  Is  no  error,  and  the  Jodgmoit  of 
the  saperlor  court  Is  affirmed. 

Affirmed. 


BBADSHAW  et  el.  v.  STANSBERRY. 

(Supreme  Court  of  North  Carolina.    SepL  17, 
1813.) 

1.  Appeal  and  Ebbob  (H  631,  764*)— Rbcobd 
AND  Bkibf— Failure  to  Paiirr— Dismissal 
OF  Appeal. 

An  appeal  will  be  dismissed  where  there  is 
a  failure  to  print  the  record  and  brie&  in  ac- 
cordance witb  the  rules  of  the  Supreme  Court 
[Ed.  Note.— For  otlier  cases,  see  Appei^  and 
Error,  Cent.  Dig.  H  2766-2770^  2997;lC>ec.  Dig. 
SI  flsi,  764.*] 

2.  Deeds  (J  132*)  —  CoMBraucnow— "Subvit- 
iKO  Childben." 

'Where  a  bnsband  conveyed  a  tract  of  laod 
to  his  wife  by  deed  to  her  sole  use  and  benefit 
for  life,  and  at  her  death  to  the  "surviTtog  chil- 
dren" of  the  grantor  and  grantee,  their  heirs 
and  assigns  forever,  the  term  "snrviving  chil- 
dren" meant  diildren  living  at  the  death  of  the 
life  tenant  and  did  not  Include  grandchildren. 

[Ed.  Note.— For  otter  cases,  see  Deeds,  Ce'at 
Dig.  Sfi  366,  867,  372,  373;  Dec.  Dig.  S  132« 

For  other  definitions,  see  Words  and  Phrasss, 
▼oL  8.  pp.  682B-6SS2.] 

Appeal  from  Saperlor  OouTt,  Halifax  Oonn- 
ty;  lAiie,  Judge. 

Action  by  Ellen  O.  Bradshaw  and  others 
against  Cynthia  Stansberry.  Judgment  for 
defendant,  and  plaintiffs  appeal.  Dismissed. 

In  1874  Wm.  B.  Webb  and  Annie  E.  Webb, 
his  wife,  executed  a  deed  for  a  certain  tract 
of  land  to  the  three  chUdren  which  they  then 
had,  Felix,  Richard,  and  Cynthia,  reserving 
to  themselves  a  life  estate  therein.  On  the 
same  day  Wm.  E.  Webb  executed  to  his  wife 
a  deed  to  another  tract  containing  250  acres, 
conveying  the  same  to  "her  sole  use  and  ben- 
efit during  her  natural  life,  and  at  her  death 
to  the  surviving  children  of  the  said  Wm.  E. 
and  Annie  E.  Webb,  their  heirs  and  assigns 
forever."  This  was  all  the  land  which  they 
then  or  ever  afterwards  owned,  and  these 
deeds  were  Intended  in  the  nature  of  a  will. 
After  their  execution  another  child  was 
bom,  named  EfiSe  M.  Webb.  All  four  of  the 
children  survived  Wm.  E.,  but  after  his 
death,  and  before  the  death  of  his  widow, 
Felix  and  Richard  died  intestate  without  is- 
sue, and  Effle  M.,  the  after-bom  child,  died 
Intestate,  leaving  the  plaintiff,  Ellen  Q. 
Bradshaw;  the  controversy  being  whether 
Ellen  O.  Bradshaw,  the  grandchild,  tabes 
anything  under  the  second  deed,  or  whether 
the  whole  tract  goes  to  the  defendant,  Cyn- 
thia Stansberry,.  as  the  only  child  who  ont- 
lived  the  widow. 

E.  L.  TravlB,  of  Halifax,  and  J.  M.  Plcot,  of 
Littleton,  for  appellants;  Jos.  P.  Pippen,  of 
Littleton,  R.  C  Dunn,  <a  Enfleld,  and  Elliott 
ClarlL,  of  Halifax,  for  appellee. 


PER  CURIAll  [1]  The  motion  of  the 
appellee  to  dlsmin  the  appeal  for  failure  to 
print  the  record  and  briefs  In  accordance 
with  the  mles  of  this  conrt  la  allowed.  The 
numbw  of  appeals  baa  been  Increaains  year 
by  year  under  conditions  h^etofore  existing, 
and  with  the  additional  facilities  for  trials 
in  the  superior  courts,  brought  about  by  four 
new  Judicial  districts,  we  may  reasonably  ex- 
pect a  further  Increase  of  from  16  to  20  per 
cent  It  Is  therefore  necessary  to  have  rules 
of  procedure  and  to  adhere  to  tbem,  and,  if 
we  relax  them  In  favor  of  one,  we  mlsht  a» 
well  abolish  them. 

[2]  We  have,  however,  examined  the  rec- 
ord and  are  of  opinion  no  error  was  com- 
mitted on  the  trial.  The  term  "surviving 
children,"  In  the  deed  under  which  the 
plaintiff  claims,  means  children  living  at  the 
death  of  the  life  tenant  and  would  not  In- 
clude the  plaintiff,  a  grandchild,  under  Lee 
T.  Balrd,  132  N.  C.  765,  44  8.  IB.  OOS. 

Appeal  dismissed. 


PIERCE  et  al.  v.  STALLINGS  et  al. 

(Supreme  Court  of  North  Carolina.   Sept  24, 
1818.) 

FKAUDULBirr  GONTETANOBS  ^  172*)  —  WHO 

Mat  Avoit>— Heirs  or  Obantob. 

The  heirs  of  a  grantor  cannot  maintain  an 
action  to  set  aside  a  deed  executed  by  him  with 
latent  to  defraud  his  creditors;  they  are  con- 
cluded by  tbe  deed  of  their  ancestor,  and  as  to 
them  the  grantee  acquired  a  good  title. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
ConveyBncea,  Cent  Dig.  H  623-629,  642 ;  Dec. 
Dig.  i  172.»i 

Appeal  from  Superior  Gour^  Johnston 
County ;  Carter,  Judge. 

Action  by  Luther  Pierce  and  others  against 
Julia  Stalllngs  and  another  to  set  aside  a 
deed.  From  a  judgment  for  defendants,  the 
plaintUfa  ajq^L  Affirmed. 

Abdl  &  Ward,  of  Smlthfleld,  for  app^Iants. 
F.  H.  Brooks,  of  Bmitiifield,  for  appellees. 

HOKB^  7.  The  complaint  alleged,  in  sub- 
stance, that  on  iBt  day  of  Jnne,  190B,  D.  F. 
Pierce,  owning  several  tracts  of  land,  con- 
veyed same  to  his  then  -wMo,  JnUa  Pierce, 
since  Inlsrmarrled  with  defendant  Stalllngs, 
and  that  said  conveyance  was  made  with  In- 
tent to  delay,  hinder,  and  defiraud  the  credi- 
tors of  the  grantor ;  that,  said  grantor  hsT- 
Ing  died,  tbe  plaintiff,  his  chllden  and  heirs 
at  law,  instituted  the  iffesmt  action  to  set 
aside  said  deed  by  reason  of  said  fraudulent 
purpose.  There  is  no  all^tion  nor  sug- 
gestion In  the  complaint  that  tbe  plaintiffs 
are  creditors  of  the  grantor  or  pnrchaswa 
for  value,  eta;  they  claim  only  as  heirs  at 
law,  and,  this  being  true,  plaintiffs  are  con- 
cluded by  the  deed  of  th^  ancestor;  as  to 
them,  the  defendant  acquired  a  good  title. 
Saunders  v.  Lee,  101  M.  a  8.  7  S.  B.  580; 
Ellington  V.  Cnrrie,  M  N.  C  21;  Waite  on 
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Fraudulent  Conveyancea,  {  121 ;  Reynolds  t. 
Fanat,  179  Mo.  21,  77  S.  W.  855;  CampbeU 
et  aL  T.  Boss.  187  lU.  553,  6S  N.  E.  69a  In 
the  citation  from  Waite,  supra,  the  author 
says:  "The  heir  of  a  grantor  cannot  Impeach 
his  ancestor's  deed  on  the  ground  that  It  was 
made  In  fraud  of  creditors,  for  he  can  claim 
no  right  which  the  ancestor  was  estopped 
from  setting  nil."  And  In  Sannder's  Case^ 
supra,  it  was  held:  "A  conveyance  made  with 
an  inteit  to  defraud  creditors  la,  neverthe- 
less, valid  against  the  maker  and  all  others, 
except  creditors  and  those  who  purchase  un- 
der a  sale  made  for  their  benefit,  and.  until 
tbe  title  thus  conveyed  Is  diyested  by  some 
proceeding  instituted  by  the  creditors.  It  Is 
snlhclent  to  support  an  action  for  the  recov- 
ery of  the  land  and  damages  for  its  deteu* 
tion." 

There  Is  no  erzor,  and  the  iudgmoit  ma- 
tainlng  the  denraner  Is  affirmed. 


HOND3  V.  TOWN  OF  DUNN. 

(Supreme  Court  of  North  Carolina.   Sept  24, 
1913.) 

1.  MUNICIFAI.  GOBPOH&TIONS  (|  790*)  —  Ds- 

FICT9  IN  Stbeetb— Nonra  or— Evidence. 
Bvidence  that  the  witness  told  a  day  labor- 
er employed  by  a  town  to  trim  street  lights 
and  do  other  work  that  the  witness  had  re- 
ceived a  shock  at  an  electric  street  light,  near 
which  plaintifrs  ictestate  was  subsequently 
found  dead,  was  Inadmissible,  as  notice  to  a 
day  laborer  Is  not  notice  to  the  town. 

[Ed.  Note.— For  other  case,  see  Municipal 
Corporatione.  Cent  Dig.  K  1645,  1646;  Dec 
Dig.  f  790.*] 

2.  MCITICIFAX.  COHFOBATIOKS  d  818*)  —  DX- 

FECTivB  Stuebts— Evidence. 

Evidence  that,  fonr  days  before  plaintiff's 
intestate  was  found  dead  35  feet  from  an  electric 
street  light,  the  witness  had  reached  up  to 
take  hold  of  the  light  and  received  a  shock  was 
inadmissible  where  notice  was  not  given  the 
town  and  there  was  no  evidence  that  the  light 
was  any  tower  the  night  deceased  met  his  death. 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporations.  Cent  Dig.  {}  1726-17S8;  Dec. 
Dig.  S  818.»1 

3.  BVIDBNpE  (I  474*)— OpimoK  EviDBiroB— 
Pebsonal  Knowudqb. 

The  superintendent  of  a  city's  light  depart- 
ment during  a  period  of  two  or  three  years, 
though  disciaimtng  to  be  an  expert,  could  testify 
that  he  bad  received  a  110-volt  electric  shock 
and  it  was  not  deadly,  and  that  he  had  exam- 
iced  a  certain  transformer  and  it  was  all  right 
as  these  were  matters  of  personal  experience 
and  observation. 

[Gd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  »  2196-2219;  Dec  Dig.  |  474.*] 

4.  HuniCIFAI.  COBPOBATIONS  818*)— Dbtbo- 
TivE  Stkbetb— Evidence. 

Testimony  was  admissible  that  the  witness 
saw  deceased,  alleged  to  have  been  killed  by  a 
shock  from  an  electric  light  wire,  before  he  was 
moved  and  there  were  no  wires  about  his  feet 
that  the  light  and  pole  near  where  the  death  oc- 
curred were  all  right  two  or  three  days  be- 
fore, and  the  transformer  was  all  right  the  next 
day,  which  was  as  soon  as  it  could  be  inspected, 
and  that  the  primary  wire  wA  not  toucbdng 


the  secondary  wires  the  next  day,  which  wa>  as 

soon  as  he  noticed. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  H  1726-1788;  Dec 
Dig.  I  818*] 

5.  AiPBai.  AND  Ebbob  a  1058*)  —  Review  — 

Habbclebs  Ebbob— Exclusion  or  Evidence. 
Error,  if  any.  in  excluding  testimony  of 
an  electrician  as  to  how  much  voltage  the  wires 
carried  to  a  certain  arc  light  and  what  voltage 
it  would  take  to  operate  It  was  cured  by  the 
Bul»equent  admission  of  testimony  of  the  same 
witness  that  In  his  opinion  it  would  take  1,100 
volts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4195,  4200-4204,  4206; 
Dec  Dig.  I  105a*l 

6.  Municipal  Cobpobations  (i  763*)— Defec- 
TivB  Stbebtb— Cabb  Requibed. 

A  town  operating  an  electric  light  plant  is 
not  required  to  use  the  "latest  improved  meth- 
od" of  suspending  arc  lights  to  avoid  injuring 
persons  coming  in  contact  with  its  wires,  with- 
out regard  to  whether  luch  methods  are  in 
general  use. 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporations,  Gent  Dig.  H  1612-1616;  Dee. 
Dig.  B  763.*1 

7.  MuNiciPAi.  Cobpobations  (1  818*}— Dbrc- 
TIV8  Stbekts— Evidence. 

Evidence  as  to  whether  the  voltage  on  an 
electric  light  wire,  b^  which  deceased  was  al- 
leged to  have  been  killed,  would  not  have  been 
greater  than  110  volts  if  the  insulatioo  on  the 
primary  wire  had  been  defective  was  inadmis- 
sible, where  there  was  no  evidence  that  the  in- 
sulation was  defective. 

[Ed.  Note.—For  other  cases,  see  Hunidpal 
Corporations.  Gent  Dig.  «  1726-1788;  Dee. 

Dig.  8  8ia*i 

6.  MtTNiciFAi.  Cobpobations  (B  819*)  —  De- 
lEcrnvB  Stbeets— BuEDBN  OP  Proof. 

Plaintiff  was  required  to  show  by  the  great- 
er weight  of  evidence  that  the  defendant  town 
failed  to  exercise  proper  care  in  the  perform* 
aoce  of  its  legal  duties  to  plaintiff's  intestate, 
whose  death  was  alleged  to  have  been  due  to  a 
shock  from  an  electric  light  wire,  and  that  such 
negligent  breach  of  duty  was  the  proximate 
cause. 

[E)d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SB  1739-1743;  Dec. 
Dig.  S  819.*] 

9.  Municipal  Cobpobations  (S  852*)— De- 
fective Streets— Cabe  Requibbd. 

A  town  operating  an  electric  light  plant 
must  use  that  degree  of  care  that  a  reasonably 
prudent  man  would  use  under  like  circumstanc- 
es to.  avoid  inluring  persons  coming  In  contact 
with  electrically  charged  wires,  and  it  is  charg- 
ed with  a  continuous  duty  of  taking  reasonable 
precaution  to  keep  its  appliances  in  proper  con- 
dition. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1809;  Dec.  Dig.  i 
852.*] 

10.  Teiai.  (5  256*)— iNBTBUonONe— Requests 
— Necessity  fob  Request. 

Where  the  court  has  given  a  proper  in- 
struction on  a  particular  subject,  if  a  party 
desires  more  specific  Instructions  he  must  ask 
for  them. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SB  628-641;  Dec  Dig.  B  256.*] 

11.  Appeal  and  Ebbob  (S  1066*)— Review- 
Hasmlebs  Ebbob— Inbtbuctions. 

An  instruction  stating  that  the  degree  of 
care  required  of  a  town  operating  an  electric 
light  plant  was  merely  reasonable  care,  if  er- 
ror, was  without  prejudice,  where  there  was  no 


•Fw  other  easss  am  asm*  topic  sad  isoUon  NUMBIBR  In  Dee.  Die  &  Am.  Dig.  Key-No.  Bsriss  Jt  Bap'r  ladaxs* 


Digitized  by 


Google 


304 


19  B0DTHBA8X1BBN  BBFOBTflB 


(N.a 


eridence  whatever  ihowlng  any  negligence  of  the 
town  which  would  have  brooght  the  electric 
light  vire,  from  which  deceaaed  was  alleged 
to  have  xecelTed  a  fatal  Bbock,  to  the  ground 
or  witiliin  reach  or  eo  low  as  to  be  oniafe. 

[Ed.  Note.— For  other  cases,  lee  Appeal  and 
Error,  Cent.  Dig.  f  4220;  Dec.  Dig.  f  1066.*1 

12.  MURIOIPAI.  COBFOBATIONS  (}  822*)— DK- 

FECTIVB  STBEKTS— iNSTBUOnONB. 

There  was  no  error  in  Inetructing  that  de- 
fendant contended  that  plaintifTs  Intestate  Um- 
eelf  lowered  the  electric  otreet  light  and  wires 
near  which  he  was  found  lying  dead,  and  that 
if  the  intestate  did,  by  meddling  with  the  chain, 
lower  the  light  and  received  a  fatal  shock  from 
the  wires,  plaintiff  could  not  recover. 

[Ed.  Note.— For  other  case^see  Munldpal 
CorporaUoDB,  Gent.  Dig.  U  17S8-17e2;  Dec. 
Dig.  i  822.*1 

Appeal  from  Superior  Ooort;  HameCt  Ooim- 

ty;  Carter,  Judge. 

Action  by  N.  H.  Monda,  Administrator, 
against  the  Town  of  Dunn  to  recoTer  dam- 
ages for  the  alleged  ne^igent  killing  <^  plain- 
tifTs  intestate.  From  a  Judgment  for  the 
defendant,  plalntlfl  appeals.  Affirmed. 

B.  F.  Toung  and  B.  J.  Godwin,  both  of 
Dtiim,  for  appelant  Clifford  &  Townsend, 
of  Dunn,  for  appeUea 

CLARK,  a  J.  Tha  plalntUTs  Intestate  was 
found  dead  near  a  street  cnNwing  In  the  town 
of  Dnnn  on  a  rainy  night  In  December;  his 
head  and  body  submerged  to  the  waist  In  the 
water  In  a  ditch  4  feet  deep,  bis  feet  and  legs 
being  on  the  bank.  His  feet  were  near  an 
electric  light  post  wUcb  was  on  the  edge  of 
the  street,  across  the  ditch  from  the  sidewalk. 
On  the  pole  were  the  elecMc  light  wires  of 
the  defendant  town  which  were  owned  by 
the  town.  An  arc  light  was  suspended  over 
the  center  of  the  street  crossing  aboat  85  feet 
from  where  the  body  was  found.  There  was 
a  dialn  connected  therewith,  by  means  of 
which  the  lamp  was  lowered  and  raised. 
This  chain  was  out  of  the  reach  of  persona 
passing  along  the  street,  as  the  witness  Free- 
ihan,  who  wag  6  foot  tall,  bad  to  reach  up  to 
get  It  Late  In  the  afternoon  before  tbe  body 
was  found, .  the  lamp  was  suspended  In  its 
place  as  usual.  At  the  time  the  body  was 
found,  about  9  o'clock  at  night,  the  lamp  was 
lying  on  the  ground  in  the  middle  of  the 
street.  One  of  the  secondary  wires,  which  it 
was  testified  carried  a  voltage  of  110,  was 
found  detached  therefrom. 

This  action  Is  brought  to  recover  damages 
for  the  alleged  negligent  killing  of  the  plain- 
tiff's Intestate  alleged  to  have  been  caused  by 
the  defendant's  electric  wires  which  were 
found  down  on  the  street  as  above  set  forth. 
Upon  this  evidence  the  court  might  well  have 
directed  a  nonsuit.  There  was  slight,  if  any, 
evidence,  beyond  mere  conjecture,  that  the 
death  of  the  intestate  was  caused  by  coming 
in  contact  wltti  the  wire  85  feet  oflF  or  that 
there  was  any  negligence  of  the  defendant 
which  caused  the  contact.  If  any  had  been 


shown.  He  was  not  found  In  contact  wltti  tbe 
wire  but  86  feet  away. 

[1]  The  first  exception  Is  to  the  e»doslon 
of  the  evidence  of  the  witness  I^nch,  who 
testified  that  a  short  time  prior  to  the  death 
of  the  deceaaed  be  told  one  Freeman  that  be 
had  rectived  a  8bo<&  there  on  the  Monday 
previous.  Freonan  havii«  later  testified 
that  be  was  hired  by  the  day  by  the  town  to 
trim  lamps  and  do  other  work  by  the  superin- 
tendent employed  by  the  dty,  the  court 
directed  the  Jury:  "You  will  not  consider 
any  evidence  to  the  effect  that  P.  T.  Lynch 
gave  any  notice  to  Mr.  Freeman."  It  cannot 
be  that  a  remark  to  a  day  laborer  was  a  no- 
tice to  tbe  town.  Such  evidence  Is  only  com- 
petent as  actual  notice  to  the  town,  when  It 
la  given  to  an  officer  whose  duty  and  Interest 
it  is  to  Inform  the  town  autboritlea,  or  who 
has  authority  himself  to  act  In  the  matter. 
A  notice  to  a  day  laborer  on  the  street  of 
New  Yotk  or  London  that  there  Is  a  defect 
In  tbe  pavement  certainly  could  not  be  con- 
strued aa  flziiv  tbe  town  with  liability  by 
reason  of  such  notice.  The  same  rule  of  law 
applies  to  tbe  town  of  Dnnn.  It  might  be 
that  the  town  shouU  have  taken  notice  of 
tbe  defect.  If  there  was  one.  But  certainly 
It  waa  not  competoit  to  show  that  It  had 
actual  notice  by  reaaon  of  a  renuuk  made  to 
a  day  laborer  employed  by  tbe  town.  28  Cyc 
1S9T-1S89. 

[t]  The  witness  farther  tesUfled  that  on 
Sunday  nlgbl^  before  the  lAalntUFa  Intestate 
was  killed,  be  crossod  at  that  ^aee  and  the 
lamp  was  not  i^Ting  any  U&t,  He  tiunu^t 
he  would  shake  It  and  reached  up  high  to 
shake  It  and  when  be  did  got  a  considerable 
shock.  He  did  not  tell  any  of  the  town  com- 
miscdoners  about  It,  that  he  remembers.  The 
shodE  gave  him  a  peculiar  feeling.  TtdM  tni- 
denee  was  stricken  out  by  tbe  Judge  at  the 
condnslon  of  tbe  testimony;  there  being 
nothing  to  show  that  tbe  wire  was  any  lower 
On  Thursday  night  or  connecting  the  In- 
testate in  any  way  with  being  atnick  hy  rea- 
son thereof.  According  to  Lyndi's  testtmcmy 
tbe  wire  was  ont  of  hb  way  and  he  rec^ved 
the  shock  only  because  he,  a  very  tall  man, 
reached  up  and  grasped  the  lli^t 

[3. 4]  Blzzell,  the  city  saperlnt«ident  of  the 
defendant's  light  and  mta  d^rtment.  tes- 
tified that  the  lamp  was  nispended  In  tbe 
middle  of  the  street  by  a  cable.  He  said 
that,  while  the  voltage  on  the  primary  wire 
was  2300,  tbe  voltage  on  the  secondary  wire 
from  the  transformer  to  tbe  lamp  was  110, 
and  that  such  voltage  was  not  dangerous 
and  would  not  give  much  of  a  shodc;  that 
he  had  received  a  shock  from  a  110-volt  cur- 
rent and  It  was  not  much  of  a  shock.  Tbe 
plaintiff  excepted  because  tbe  witness  waa  al- 
lowed to  testl^  that  110  volts  was  not  con- 
sidered a  deadly  current  But  the  witness 
stated  that  he  spoke  on  bis  own  aperlenc& 
Tbe  plaintiff  also  e«a>ted  becanse  BIsceU 
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teetifled  that  Oie  primary  wire  did  not  come 
In  contract  with  the  riecondaiy  wires  but 
were  above  them;  that  he  did  not  notice  the 
wire  on  that  day  but  did  bo  on  the  next  day. 
This  witness  farther  testified  that  the  dead , 
man  had  not  been  moved  when  he  got  there ; 
that  there  were  no  wires  about  his  feet ;  that 
he  Inspected  this  Ught  and  pole  two  or  three 
days  prior  to  the  time ;  and  he  also  examined 
the  transformer  on  that  pole  the  next  day, 
which  was  as  soon  as  It  could  be  done,  and 
found  them  all  right  The  plaintiff  excepted 
to  this  testimony.  The  witness  stated  that  he 
had  not  taken  any  course  In  electricity  and 
did  not  profess  to  be  an  expert,  and  all  the 
experience  he  had  had  was  being  In  charge 
of  the  dectric  light  bnslneea  of  this  town 
Tor  two  or  three  wears  past  We  do  not 
see  any  error  In  admitting  the  testimony 
which  was  a  matter  of  observation  on  the 
part  of  the  witness  who  was  In  charge  of  the 
business  and  had  been  for  two  or  three  years 
past.  There  was  other  evidence  that  there 
were  no  wires  found  In  contact  with  the  body 
of  the  defendant  and  none  to  the  contrary 
that  the  light  la  question  was  hanging  In  its 
usual  position  late  In  the  afternoon  before 
the  body  of  the  deceased  was  found  that 
night.  In  the  reply  there  was  testimony 
tending  to  show  that  the  plaintiff's  right 
band  was  burned  on  the  Inside  as  if  he  has 
taken  hold  of  something  and  that  there  was 
a  blister. 

[S]  C.  W.  Thompson,  witness  for  the  plain* 
tiff,  testified  that  be  was  an  electrician  but 
he  had  not  examined  the  oitlre  line  of  poles 
trom  the  crossing  where  the  bodf  was  fonnd 
to  the  power  plant;  that  he  had  been'over 
a  put  of  the  line.  He  was  asked:  How 
much  voltage  do  these  wires  carry  to  the  arc 
light  as  described  by  Mr.  Blzzell  in  his  tes- 
timony, and  bow  much  voltage  woold  It  take 
to  operate  an  arc  U^t  as  described  by  Blx- 
■ell  and  as  Huiy  axe  oanally  suspended?  Tt^ 
evidence  was  exduded,  and  the  plainUff  ex- 
cepted. Bnt  the  witness  was  allowed  further 
to  testify  Uiat  he  coiOd  form  an  opinion 
aattsfkctory  to  blmsdf  as  to  how  much  volt- 
age it  wo^d^taks  to  operate  sudi  an  arc 
light  as  waa  described  lor  Ur.  Blzzell ;  that 
tn  hla  oplnlim  It  would  take  1,100,  though  it 
conid  be  operated  on  110-volt  current  If  a 
rheostat  was  cat  In  on  one  side;  that  he  had 
never  known  a  street  arc  light  operated  on 
110-v<dt  current;  that,  If  the  primary  cur- 
rent is  2,300  volts,  it  would  be  an  exception- 
al transformer  that  would  cut  It  down  to  110 
at  one  step  bnt  it  could  be  cut  down  to  1,100. 
If  there  bad  been  error  in  excluding  the 
previous  questions  to  Mr.  Thompson,  It  was 
fully  cored  by  the  admission  of  this  testi- 
mony by  blm. 

[I,  7]  The  court  excluded  a  request  by  the 
plaintiff  to  Mr.  Thompson  to  explain  to  the 
Jury  the  "latest  Improved  method"  of  sus- 
pending are  lights.  In  this  we  do  not  see 
any  error.  Wltsell  v.  Railroad,  120  N.  0. 
79  SJB.—20 


S67,  27  S.  B.  126.  The  vrltneos  forttaer  stated 
that  be  had  not  taken  any  course  In  a 
technical  school  nor  at  ooUeg«  and  hla 
experience  waa  mainly  acquired  by  woriE 
at  the  business.  It  would  seem  tiiat  his 
qualifications  as  expert  were  about  the  same 
as  those  of  Mr.  Bizzell.  This  witness  was 
further  asked:  "If  the  insulation  on  the 
primary  wire  had  been  defective  and  the 
light  had  been  out  of  proper  care,  would  It 
not  have  caused  a  larger  voltage?"  There 
was  no  evidence  that  the  Insulation  on  the 
primary  wire  was  defective,  and  the  hy- 
pothetical question  was  properly  excluded. 

[I,  I]  The  court  charged  the  jury  that  the 
plaintiff  was  required  to  show  by  the  greater 
weight  of  evidence  that  there  was  a  failure 
to  exercise  proper  care  In  the  performance 
of  legal  duties  which  the  defendant  owed  to 
the  plaintiff  (1.  e.,  that  degree  of  care  which  a 
reasonably  prudent  man  should  use  under 
like  drcumstances),  and  that  such  negligent 
breach  jof  duty  was  the  proximate  cause 
of  the  Injury  (explaining  correctly  what  was 
"proximate  cause"),  and  that  persons  in  con- 
trol of  electric  appUcances  are  chained  with 
a  tontinnous  duty  of  taking  reasonable  pre- 
caution to  keep  their  appliances  in  proper 
condition.  This  is  substantially  the  charge 
approved  In  Ramsbottom  v.  Railroad,  138  N. 
C.  38,  SO  S.  E.  448. 

[10, 11]  If  the  plaintiff  desired  more  specif- 
ic Instructions,  he  should  have  ashed  for 
them.  Simmons  v.  Davenport,  140  N.  O. 
407,  03  S.  E.  220.  Besides,  the  plaintiff  could 
not  have  been  prejudiced  as  there  was  no  evl- 
doice  whatever  diowii^  neglUfence  of  the 
defendant  whidi  would  have  brought  the 
wire  to  the  groui^  or  In  reach  of  the  Intes^ 
tate,  nor  that  the  wire  hung  lower  than  was 
safe  or  uauaL 

[12]  The  court  further  charged  the  Jury; 
"The  defendant  contends  that  there  la  such 
an  extoit  of  mystery  introduced  In  the  case 
by  evidmce  tending  to  show  a  bum  In  both 
hands  and  foot  that  upon  all  the  evidence 
they  should  not  be  con^ced  that  tSie  death 
of  the  jflalnture  Intestate  was  caused  from 
wires  being  down  In  the  first  Instance  but 
rather  that  the  plalntUTs  Intestate  himself 
brought  the  wire  down."  After  stating  this 
contention,  court  added:  "Of  course  It  la 
hardly  necessary  for  me  to  tell  you  that,  If 
the  plaintiff's  Intestate  came  to  his  death  by 
meddling  with  the  chain  and  then  received 
the  shotik  from  the  wires  which  he  had  him- 
self brought  down,  he  would  not  be  entitled 
to  recover,  and  upon  such  finding  of  fact  it 
would  be  your  du^  to  answer  the  first  Issue 
*No.*"  The  plaintiff  excepted  to  the  above 
instructions,  but  we  find  no  error. 

The  whole  charge  Is  not  sent  up,  and  It 
does  not  appear  that  there  were  any  Instruc- 
tions asked  and  refused.  Upon  the  whole 
case,  we  find  no  error  entitling  the  plaintiff 
to  a  new  trial.  There  was  no  evidence  tend- 
ing to  show  that  the  wires  were  down  by  any 
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negllfence  ot-tbe  defendant  Indeed,  the  erl- 
dmce  was  scarcely  suflSdent  to  jnstlfr  snb- 
n^ttiiig  the  case  to  the  Jury.  They  have, 
bowerer,  foond  the  issue  In  favor  of  the  de- 
fendant. 
No  emnc 


McCULLEBS  et  aL  y.  CHEATHAM  et  aL 

(Supreme  Court  of  North  CaroUna.   SepL  24, 

1913.) 

1.  Appeal  and  Ebbob  ({  1022*)— Bsvnw— 
Finding  bt  Refebee. 

A  referee's  fiodinsB  of  fact,  approved,  by 
the  trial  Judge,  will  not  be  reviewed  on  appeal 
when  there  la  some  evidence  to  support  them. 

[Ed.  Note.— For  other  caaes,  flee  Appeal  and 
Error,  Cent  Dig.  H  40KS-4018;  Dec  Dig.  $ 
1022.*] 

2.  BSToraxz.  (I  67*)— Glau  undkb  Contkaot 

— StTBBBQUEHT  CUIV  OT  BBSCisBION. 

A  tenant,  after  having  contracted  to  seu 
Us  share  of  a  crop  of  tobacco  to  bis  landlord, 
joined  with  his  mortgagee  in  an  action  for  the 
tobacco  and  seized  the  same  under  a  requisition. 
Upon  the  landlord's  request  however,  the  to- 
bacco was  later  surrendered  to  him  and  sold  by 
him.  Held,  that  the  landlord  was  estopped  oo 
an  accounting,  after  accepting  the  tobacco  axtd 
Belling  it  to  assert  that  be  was  liable  only  for 
the  valne  of  the  tobacco  and  not  for  the  con- 
tract price  In  that  tJu  contract  of  sale  to  him 
by  the  tenant  was  rescinded  by  the  bringing  of 
the  action,  since  be  had  elected  not  to  treat  It 
as  a  resdesioD. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  SS  163,  164 ;  Dec  Dig.  |  67.*] 

Appeal  from  Sapeiior  Ooort,  Johnston 
County ;  C^uter,  Judge. 

Actlim  by  D.  H.  UcCnllera  and  others 
against  Claude  Cheatham  and  others.  From 
a  Judgmoit  in  fiivor  of  plaintiffs,  dtfendants 
appeal.  Affirmed. 

This  was  originally  an  action  for  the  re- 
covery of  a  lot  of  leaf  tobacco  raised  by  B. 
T.  Farham  on  defendant's  farm,  known  as 
the  "Widow  Whitl^'s  place."  Parham  was 
the  tenant  of  defendants  In  1010,  cultivating 
the  farm  on  shares.  Plaintiff,  D.  H.  McCnl- 
lers,  made  advances  to  him  in  money  and 
supplies,  under  a  contract  between  them. 
Defendants  bought  Parham'a  one-half  share 
of  the  tobacco  raised  on  the  farm  for  $400 
but  never  took  possession  of  it.  Plaintiff 
seized  It  under  the  process  but  surrendered 
It  to  defendants  in  a  short  while,  and  the 
latter  accepted  it  Parham  had  given  plain- 
tiff D.  H.  McCnllers  a  mortgage  on  the  crop 
for  the  advances  and  afterwards  assigned  his 
interest  In  the  crop  to  him.  This  action  was 
finally  turned  into  one  for  an  accounting  be- 
tween the  parties  and  was  referred  for  that 
purpose.  The  referee  found  the  facts  in  fa- 
vor of  plaintiffs  and  reported  that  defendants 
were  Indebted  to  plaintiff  D.  H.  McCnllers 
in  the  smu  of  $270.88.  This  report  was  ap- 
proved and  confirmed  by  the  court,  upon  ex- 
ceptions thereto  filed  by  the  defendants*  save 
as  to  two  items  allowed  the  plaintiff  the 


referee,  which  were  stricken  from  the  amoont 
found  by  the  r^eree  to  be  due,  and  reduced 
the  said  amount  to  $196.39.  There  was  Judg- 
ment for  this  amonnt  and  costs,  Indodlnc 
one-half  of  the  r^ere^  fee. 

T.  T.  Hicks,  of  Henderson,  for  appdlants. 
Abell  &  Ward,  of  Smltbfleld,  and  Ja&  H.  Poo, 
of  Baleigh,  for  appelleee. 

WALKER,  J.  (after  stating  the  facts  as 
above),  [i^  The  misfortone  of  the  defend- 
ants In  thla  case  Is  that  ttie  referee  has  found 
all  the  essential  facts  against  them,  and 
when  these  findings  were  reviewed  and  ap- 
proved by  the  inO^  upon  constdenntion  of 
the  report  and  the  exc^itions,  there  belngr 
evidence  to  warrant  them,  we  are  predoded 
from  Changing  the  report  in  this  respect  but 
mnat  decide  the  case  apon  the  findings  of 
fact,  as  made  by  the  referee  and  aivroved  hy 
the  court  We  recently  stated  rule  of 
iwactlce  hi  this  respect:  "We  will  not  review 
the  referee's  findings  of  fact  whldi  are  set- 
tied,  upon  a  consideration  of  the  evidence 
and  ai^roved  by  the  Judge,  when  exceptlfnis 
are  filed  thereto,  if  thore  is  some  evldmce  to 
support  them.  Boyle  t.  StalUi^  140  N.  C 
624,  S8  8.  E.  S46;  Harris  v.  Smith.  144  N.  C 
489,  67  8.  B.  122,  and  cases  dted;  niomton 
V.  McNeely,  144  N.  a  622,  67  S.  B.  400;  Frey 
V.  Lumber  Co.,  144  N.  C.  769  [67  S.  B.  464]." 
Thompson  r.  Smith,  160  N.  a  266,  76  S.  E. 
1010.  The  assignments  of  error  in  the  case- 
are  nearly  all  addressed  to  the  findings'  of 
fact  and,  as  there  Is  no  question  of  law  or 
legal  inference  Involved  in  them,  there  is 
nothing  that^  we  can  review  or  reverse^ 

[2]  The  defendants  do  contend,  thon^ 
that  by  seizing  the  tobacco  under  the  requisi- 
tion issued  in  tbls  case,  the  plaintiffs  rescind- 
ed the  sate  of  it  by  Parham  to  them,  and  con- 
sequently that  they  are  liable  only  for  the 
real  value  of  the  same  Instead  of  $400,  the 
contract  price  and  the  amount  charged  against 
them  In  the  account  by  the  referee  for  the- 
tobacco.  But  not  so  as  we  view  the  facts. 
The  sale  of  the  tobacco  was  a  cash  transac- 
tion, as  appears,  and  defendants  had  not 
paid  for  it  nor  taken  possession  of  it  The 
titie,  therefore,  had  not  vested  in  them. 
They  had  merely  a  contract  of  sale.  Millhlser 
V.  Erdman,  98  N.  G.  292,  3  S.  B.  621.  2  Am. 
St  Rep.  834 ;  s.  c,  103  M.  C.  27,  0  S.  E.  682 ; 
Railroad  Co.  v.  Barnes,  104  N.  C  25,  10  S. 
E).  83.  Besides,  the  defendants  elected  not 
to  IZeat  the  plaintiff's  action  as  a  resdsaiOD 
of  the  contract  Plaintiffs  Instructed  the 
sheriff  to  deliver  the  tobacco  to  defaidants, 
and  this  was  done  and  It  was  received  by 
them  without  any  objection.  They  did  not 
think  at  that  time  to  insist  on  a  reedssloa 
and  to  refuse  to  take  the  property  but  rather 
elected  to  stand  by  It  and  avail  themselves  of 
it  Having  done  so,  we  cannot  hear  them^ 
when  they  now  take  the  opposite  portion,  by 
repudiating  what  they  then  chose  to  do  and 
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rely  upon  the  rradsslon  of  the  sale.  When  a 
party  la  given  a  choice  between  Inconsistent 
rights,  be  muat  make  Ms  election  once  for 
alL  We  said  of  this  principle  In  Norwood  v. 
Lassiter,  1S2  N.  C  62,  48  3.  B.  509:  "When  a 
party  has  the  right  to  ratify  or  reject,  be  Is 
pot  thereby  to  his  election,  and  he  mnst  de- 
cide once  for  all,  what  he  will  do,  and,  when 
his  Section  Is  once  made,  it  immediately  be- 
comes IrrevQcable.  This  Is  an  elementary 
principle.  Austin  t.  Stewart,  126  N.  G.  525, 
36  S.  B.  37.  He  could  not  accept  the  money 
derived  from  the  sale  and  at  the  same  time 
reserve  the  right  to  repudiate  the  sale.  Kerr 
V.  Sanders,  122  N.  C.  635,  28  8.  E.  94.3 ;  Men- 
denbaU  v.  Mendenhall,  53  N.  C.  287.  It  la 
familiar  learning  that,  when  two  inconsistent 
benefits  or  alternatire  rights  are  presented 
for  the  choice  of  a  party,  the  law  imposes 
the  duty  upon  him  to  decide  as  between  them 
which  he  will  take  or  enjoy,  and  after  be  has 
made  the  election  he  must  abide  by  it,  espe- 
daUy  when  the  nature  of  the  case  requires 
that  he  should  not  enjoy  both,  or  when  inno- 
cent third  parties  may  suffer  If  he  la  per* 
mitted  aftwwards  to  change  bis  mind  and 
retract"  The  same  Is  substantially  stated  in 
Austin  T.  Stewart,  supra.  "Where  a  ,  person 
has  taken  possession  of  or  exercised  acta  of 
ownerdiip  over  prt^rty  under  a  claim  of 
title  or  right,  he  Is  estopped  to  set  .up  a 
claim  InconsisteDt  with  that  under  which  he 
bas  acted."  16  Cya  803,  citing  numerous 
aatborlttes  in  note  18  to  support  this  text 

It  would  prejtidlce  tbe  plaintiff  D.  H.  Mc- 
Cnllera  If  defendant  should  now  be  per- 
mitted to  act  In  r^udlatlon  of  his  dalm  of 
ownership,  when  ho  received  and  appropri- 
ated the  property  as  his  own,  with  the  con- 
sent ftf  the  other  parties,  who  ordered  U  to 
be  ddlvared  to  blm  by  the  aberlff,  coneecllng 
bis  zltfit  to  It  under  fbe  contract  He  did 
not  have  the  full  title  at  first  but  acquired  it 
by  the  d^vory  ijt  the  tobacco  to  him  after^ 
vrazda,  and,  having  taken  It  as  owner  under 
the  contract,  be  must  pay  the  stipulated  price 
and  not  merely  Its  value.  As  plaintiffs  ap- 
pear not  to  have  been  in  the  wrong  originally, 
the  claim  of  damages  for  a  wrongful  seizure 
of  the  tobacco  cannot  be  so  stained.  We  have 
■o  fftr  treated  the  caae  as  If  the  bringing  of 
this  salt  for  tbe  tobacco  ms  a  radiation  of 
the  contract  of  ael%  as  cmtended  by  the  de- 
fendant, bat  tills  iwsitlon  may  be  aeriouely 
onestloned.  It  takes  two  to  make  a  contract, 
and  the  consent  of  botti  la  required  to  un- 
make It  The  defraidants  never  abandoned 
tbelr  li^t,  but  on  the  contrary,  as  appears 
by  their  answer,  first  be^ed  plaintiff  for 
the  possession  of  the  tobacco,  asserttog  their 
title  to  it  and,  wbea  this  entirely  failed, 
they  threatened  plainttfFs  with  a  lawsuit  If  it 
was  not  surrendered  to  tbem,  and  finally  re- 
ceived It  as  their  property  under  the  con- 
tract, claiming  it  as  their  own.  Subsequent- 
ly they  sold  It  In  market  Not  only  Is  this 


tm^  but  in  their  andwer  they  actually  claim 
damages  for  the  s^ure  as  violative  of  their 
rights  to  its  possession.  The  referee  finds 
that  defendants  contracted  to  buy  Parham's 
one-half  interest  In  the  tobacco,  so  that  their 
real  right  to  the  tobacco  was  derived  from 
the  contract  of  sale  and  not  as  landlords. 
They  could  not  assert  any  legal  claim  to  it 
in  the  latter  capacity.  Defendants  knew  of 
the  contract  of  sale  and  must  be  hdd  to 
have  acted  In  accordance  with  their  true 
.right  under  it  They  could  not  claim  as 
landlord,  so  long  as  the  contract  stood,  ^whlch 
changed  the  relation  of  the  parties.  If  plain- 
tiff's conduct  amounted  to  a  repudiation  of 
the  contract  of  sale  and  defendants  had  ac- 
quiesced in  it,  the  result  might,  perhaps,  be 
different,  but  they  cannot  claim  under  the 
contract  and  against  it  or  occupy  two  Incon- 
sistent positions. 

Our  conclusion  is  that  the  case  was  cor^ 
rectly  decided. 

No  error. 


HUFFMAN  V.  SOUTHEEN  BT.  CO. 

(Supreme  Oourt  of  North  Carolina.   Sept  24, 

1913J 

1.  O&BBIEBS   n  28S*)— PASSENQttft-OOlTnUC- 

TOB  I1V8UI.TINO  PASSEltOKB. 

A  railroad  company  la  respouBlble  for  the 
acts  of  a  conductor  who,  while  in  charge  of  a 
train,  collecting  tickets  and  acting  witoio  the 
scope  of  bis  authority  as  the  company's  vice 
principal,  addressed  insoltiDg  remarks  to  a  lady 

JiasBeoger  who  had  failed  to  purchase  a  ticket 
or  her  child. 

[Ed.  Note.— For  other  caaea,  seb  Carriers, 
Dig.  11 1119-1184. 1140»  1141 ;  Dec.  Dig. 

2.  CaBBECBS  (I  819*>— IKSULT  TO  PAflSBNOKS— 
BXEICPUBT  DAIUOBS. 

In  an  action  against  a  railroad  company 
for  insultiog  remarks  addressed  by  a  conductor 
to  a  lady  passenger  who  had  failed  to  purchase 
a  ticket  for  her  child,  the  pUdntlfl  Is  entitled  to 
puDitive  damages  if  the  conductor  maliciously, 
willfully,  and  wantonly  Insulted  the  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  1338-1843 ;  DecTDlg.  I  319.*] 

,  Appeal  from  SnperlOT  Court,  Wayne  Oonn- 
ty;  Garter,  Jndge. 

Action  by  Annie  L.  Hnfbnan  against  tbe 
Sonthem  Railway  Company.  From  a  Judg- 
meat  for  fplalntU^  defoidant  appeals.  Af- 
firmed. 

J.  L.  Barham,  of  Goldsboro,  for  appeUant 

BBOWN,  J.  The  Jury  found  that  defend- 
ant's conductor  did  maliciously,  willfully, 
wantonly,  and  rudely  mistreat  and  humili- 
ate plaintiff  while  a  passenger  on  its  train. 
The  only  exception  necessary  to  consider  re- 
lates to  the  issue  as  to  damage. 

Tbe  plaintiff  was  a  passenger  on  the  de- 
fendant's train,  having  her  child  over  nine 
years  old  with  her,  but  no  ticket  for  the 
child.  The  conductor  rightfully  demanded 
payment  of  the  child's  fare.  As  to  what 
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occurred  flien,  tbere  Ib  a  marked  conflict  of 
evidence.  Plaintiff  testifies  tbat  she  reached 
down  In  ber  puree  to  get  tbe  child's  fiure. 
when  the  condnctor  pabllcly  and  without 
cause  mntonly  insulted  her  teOiag  ber 
that  "eOie  was  nothing  but  a  cftieap,  common 
scalawag  of  a  woman,  or  otherwise  she 
would  have  purchased  a  ticket  for  the  child." 
Plaintiff  says  tbls  "got  her  dander  up"  and 
that  sbe  retaliated  by  calling  conductor  a 
dirt  dobber  and  saying:  "Sbe  would  whip 
him  In  20  minutes  but  for  tbe  disgrace; 
that  the  conduct  of  the  condnctor  and  his 
remarks  made  ber  sick;  that  she  had  never 
bad  her  feelings  hurt  so  bad;  that  she  had 
never  been  bo  insulted  In  her  life ;  that  there 
were  a  great  many  ladies  and  gentlemen  on 
the  train ;  and  that  they  looked  at  ber  hard.** 

The  conductor  testified  that  he  asked 
plaintiff  for  the  cblld's  fare,  and  she  em- 
phatically refused  to  pay  It;  tbat  be  told 
her  be  had  no  right  to  pass  a  nine  year  old 
cbM  free;  that  plaintiff  then  said  that  she 
would  pay  it.  but  she  knew  why  he  was  so 
persistent;  that  he  wanted  to  put  it  into  bla 
pocket  and  put  It  to  his  own  use;  tbat  he 
then  told  her  that  she  was  a  woman  and  a 
cheap  skate  and  that  be  would  not  say  any- 
thing more  to  her  about  It;  and  that  she 
abused  him  all  the  way,  calling  him  a  rascal, 
scoundrel,  and  many  other  epithets. 

[1]  The  contention  that  the  defendant  Is 
not  liable  for  the  conductor's  conduct,  what- 
ever at  the  time  it  may  have  been,  cannot  be 
maintained.  He  was  In  charge  of  the  train, 
collecting  tickets,  acting  within  the  scope  of 
his  authority,  and  a  vice  principal  repre- 
senting defendant.  Under  the  facts  of  this 
case,  ratification  was  not  necessary  to  render 
defendant  responsible  for  his  act  Stewart 
V.  Lumber  Co.,  146  N.  0.  47,  59  S.  B.  545; 
Sawyer  v.  Railroad,  142  N.  C.  1,  54  S.  B.  793, 
115  Am.  St  Bep.  716,  9  Ann.  Cas.  440. 

[2]  Upon  the  Issue  of  damage,  the  Judge 
stated  the  evidence  and  contentions  of  both 
sides  fully,  and  instructed  the  Jury  that,  in 
order  to  warrant  the  awarding  of  punitive 
damages  in  their  sound  discretion,  they 
must  previously  find  that  tbe  conductor 
first  maliciously,  willfully,  and  wantonly 
Insulted  tbe  plaintiff.  His  honor  followed 
the  well-settled  decisions  of  this  court 
Holmes  v.  Railway  Co..  91  N.  0.  321,  and 
cases  cited  In  notea. 

No  error. 


CORPORATION  COMMISSION  t.  BANK 

OF  JONESBOBO. 

(Supreme  Court  of  North  Carolina.   Sept  24. 
1913.) 

Banks  asd  Bankhto  a  112*)— Misappbopki- 
ATiON  OF  Funds' — LiAniLrrv  to  Cobbe- 
SPONDENT  Bank. 

Tbe  fact  that  the  president  of  a  banking 
company  misappropriated  fonds  of  a  correspond- 
ent bank,  of  which  he  was  cashier,  did  not 


ohaive  such  banking  company  with  knowledge 
of  the  misappropriation  so  as  to  preclude  re- 
covery of  an  indebtedness  from  the  correspond- 
ent bank,  since  ite  president,  in  misappropriat- 
ing the  fnnds,  acted  Independently  and  adverse- 
ly to  Its  biterests. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  271,  272;  Dee.  Dig.  I 

Appeal  from  Superior  Court,  Lee  County ; 
Daniels,  Judge. 

-  Contest  between  creditors  over  the  distri- 
bution of  assets  in  Qie  hands  of  A.  A.  F.  Sea- 
well,  recover  of  tbe  Bank  of  Joneaboro.  The 
receiver  finds  and  allows  a  debt  due  the 
Banking  Loan  &  Trust  Company  In  Qie  Bum 
Of  $15,867.85,  and  in  a  subsequent  report  filed 
allowed  said  debt  In  the  sum  of  $16,581.10  to 
share  pro  rata  In  distributton  of  assets  In 
his  hands.  Under  agreement  of  parties  tbat 
the  court  should  find  the  Aicts  and  enter 
Judgment  thereon.  It  r^dered  Judgment  ac- 
cordingly. The  creditors,  other  than  the 
Banking  Loan  &  Trust  Company,  excepted 
and  appealed.  Affirmed. 

Mclver  &  WlUiama,  of  Sanford,  and  H.  A. 
Lond<m  &  Son,  of  Plttsboro,  for  Banking 
Loan  &  Trust  Company.  Hayes  &  Bynum.  of 
Plttsboro,  U.  li.  Spence,  of  Carthage,  and 
Hoyle  ft  Hoyle,  of  Sanford,  for  exceptors. 

PEB  CUBIAH.  The  controlling  focts  are 
that  A.  W.  Huntley  was  cashier  of  the  Bank  of 
Jonesboro  and  president  of  the  Banking  Loan 
&  Trust  Company ;  that  the  said  A.  W.  Hunt- 
ley paid  all  checks  drawn  on  the  Bank  of 
Jonesboro  by  Its  depositors,  and  forwarded  to 
the  Bank  of  Jonesboro  for  payment  by  out 
of  town  banks,  by  checks  drawn  upon  the  cor- 
respondent banks  of  tbe  Banking  Loan  & 
Trust  Comi»ny,  in  its  name,  and  upon  Its 
check  forms,  and  signed  by  the  said  A  W. 
Huntley,  as  its  president;  that  the  said 
Huntley  made  remittance  for  all  collections 
made  by  the  Bank  of  Jonesboro  by  exactly 
similar  checks;  that  the  money  so  paM 
amounted  to  $16,581.10;  tbat  the  said  Hunt- 
ley misappropriated  the  funds  ot  tiie  Bank  of 
Jonesboro,  and  caused  it  to  become  Insol- 
vent; and  Ibat  none  of  the  ofllcen  of  the 
Banking  Loan  &  Trust  Company,  except 
Huntley,  had  any  knowledge  of  such  ndsap- 
proprlatlon. 

The  knowledge  of  Huntley,  If  material, 
would  not  be  Imputed  to  the  Banking  Loan  & 
Tmst  Company,  because  he  was  acting  In  bis 
own  Interest  and  adversely  to  hla  pzlnclpaL 
Bank  V.  Burgwyn,  UO  N.  a  287,  14  S.  B. 
623;  Bank  School  Comndttee,  118  N.  C. 
883,  24  S.  H,  792.  These  cases  were  dtod 
with  approval  In  Brlte  v.  Foiny,  157  N.  C. 
114.  72  S.  965,  and  the  Court  there  says: 
"We  recognise  the  general  doctrine  held  by 
all  courte  that  a  corporation  Is  not  bound  by 
the  action  or  chargeaUe  with  the  knowledge 
of  its  officers  or  agente  In  ropect  to  a  trans- 
action In  which  snch  officer  or  agent  la  act- 
ing in  hla  own  behalf  and  does  not  act  in 
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any  official  or  reimBeiitetlve  capacity  for  tbe 
corporation." 

But  In  any  event  It  appears  that  the  money 
of  the  Banking  Loan  &  Trust  Company  was 
lised  to  pay  checks  drawn  on  the  Bank  of 
Jonesboro  by  its  de[>ositor3,  and  to  cover  re- 
mittances for  collections  made  by  the  bank, 
which  we  nrast  hold  constituted  a  valid  in- 
debtedness. 

It  was  within  the  power  of  the  Judge,  un- 
der the  terms  of  submission  to  him,  to  cor- 
rect the  finding  as  to  the  amount  due,  and,  If 
necessary,  the  pleadings  would  be  amended 
In  this  court  to  conform  to  the  finding. 

We  find  no  error. 

Affirmed. 


GOSSETT  et  al.  v.  WESTERN  UNION 
TELEGRAPH  CO. 

(Supreme  Court  of  Soutti  Carolina.    Sept.  8, 
1913.) 

1.  Trial    256«)— Rbquest  foe  Instbuctionb 

Where  the'  charge  to  the  jury  as  a  whole  Is 
free  from  error,  the  defendant  shoald  present 
requests  to  charge  if  It  deslrea  more  specific 
Instructions. 

[Ed.  Note.— For  other  cases,  eee  Trial,  Cent 
Dig.  H  628-641;  Dec.  Dig.  S  256.*} 

2.  Tbiai.  U  241*)— iHBTKUcnoira  —  Rbasi'rq 

In  an  actioD  for  mental  anguish,  caused 
by  the  failure  to  deliver  promptly  a  telegram 
announcing  the  death  of  plaintiff's  father,  it 
was  not  error  for  the  court,  in  charging  the  ih- 
ry.  to  read  Civ.  Code  1912,  S  3330,  allowing  re- 
covery in  such  cases. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  K  562.  663 ;  Dec  Dig.  S  241.*] 

Appeal  from  Common  Pleas  Circuit  Conrt 
of  Anderson  County ;  S.  W.  O.  Shipp,  Judge. 

Action  by  Alice  Gossett  and  another 
against  the  Western  Union  Telegraph  Com- 
pany. Judgment  for  plaintiffs,  and  defendant 
appealed.  Affirmed. 

Geo.  H.  Fearons,  of  New  York  City,  John 
Gary  Brans,  of  Spartanburg,  and  Bonbam, 
Wafklns  &  Allen,  of  Anderson,  for  appellant 
A.  H.  DagnaU,  of  Anderson,  for  respondents. 

WATTS,  J.  This  was  an  action  by  plaln- 
tUTs  against  defendant  for  mental  anguish, 
caused  by  failure  to  deliver  promptly  to 
plaintiff's  husband  a  telegram  announcing 
the  death  of  her  father.  The  action  was  both 
for  actual  and  punitive  damages.  The  cause 
was  heard  his  honor.  Judge  Shlpp,  and  a 
Jury,  at  the  February  term  of  the  court,  1913, 
and  at  tbe  close  of  the  evidence  the  plaln- 
titfs  withdrew  from  the  Jury  the  gnestlon  of 
punitive  damages.  Tbe  Jury  found  for  tbe 
plaintiffs  $1,500  and  the  Judge  granted  a 
new  trial,  unless  the  plaintiffs  would  remit 
$S00  of  this  amount,  which  they  did.  After 
entry  of  Judgment,  tbe  defendant  appealed, 
and  asks  reversal  of  the  same  by  nine  ex- 


ceptions, eight  of  which  Imputa  enor  to  his 
honor  in  his  charge  to  the  Jury. 

[1]  The  Judge's  charge,  as  a  whole,  is  free 
from  error,  and  If  ,the  aK>eUant  desired  more 
Bped&c  instructions  it  should  have  presented 
requests  to  charge. 

[2]  His  honor  read  to  the  Jury  what  is 
known  as  "the  Mental  Anguish  Act"  (sec- 
tion 3330.  Code  of  Laws,  1012),  and  his 
charge  is  sustained  by  the  cases  of  Mercer  v. 
Southern  Railway  Co.,  66  S.  C.  247,  44  S.  E. 
760;  Hughes  v.  Tel^rapb  Co.,  72  S.  C.  617, 
52  S.  E.  107 :  TlDSley  v.  Tel^raph  Co.,  72  S. 
C.  360,  61  S.  E.  013;  Fall  v.  Telegraph  Co., 
80  S.  C.  207.  60  S.  B.  697,  61  S.  E.  268;  Ben- 
nett V.  Street  Railway  Co..  92  S.  C.  75,  75  S. 
B.  277;  Roberts  v.  Telegraph  Co.,  73  S.  a 
524,  53  8.  E.  986,  114  Am.  St  Rep.  100. 
These  exceptions  are  overruled. 

The  ninth  exception  complains  of  error  on 
the  part  of  his  honor  in  not  granting  a  new 
trial.  This  exertion  cannot  be  sustained, 
as  there  was  sufflctoit  evideikce  to  sustain 
the  verdict 

Judgment  afflrmed. 

GART,  C.  J.,  and  HTDRICK  and  FRASEOl, 
J  J.,  Gonenr. 


STATE  ex  rel.  BATES  et  al.  v.  PATTERSON. 
County  Sup'r.  et  al. 

(Supreme  Court  of  South  Carolina.    Sept  24. 
1913.) 

Convicts  (J  10*)— Emplotmmt— Statdh*- 

CoNSTEUCnOM— *  'Co  N  NBCTIOIf 

County  authorities,  in  the  construction  of 
a  road,  contracted  to  prepare  the  road  for  top 
covering,  tbe  latter  to  be  laid  by  contractors. 
The  county,  in  preparing  the  substructure,  used 
prisoners  composing  a  chain  gang,  working 
them  only  about  half  a  block  In  advance  of  the 
contractors'  employes.  Held  a  violation  of  Civ. 
Code  1912,  f  dor.  providing  that  the  cbain  gang 
shall  not  be  worked  in  connection  with  or  near 
any  road  contractor  or  overseer;  the  word 
"connection"  meaning  the  state  of  being  con- 
nected or  Joined,  union  by  junction,  by  an  in- 
tervening substance  or  medium,  by  dependence 
or  relation,  or  by  order  in  a  series. 

[Ed.  Note.— For  other  cases,  see  Convicts, 
Cent.  Dig.  H  19.  20,  22-29,  32;  Dec.  Dig.  $ 
10.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1434.  1435.] 

Petition  by  the  State,  on  relation  of  H.  G. 
Bates  and  others,  against  Andrew  Patterson, 
Jr.,  as  County  Supervisor  of  RIchbnd  Ooun- 
ty  and  Chairman  of  tbe  Board  of  Cotmty 
Commissioners,  and  others,  for  an  injunc- 
tion.  Writ  granted. 

De  Bouhl  A  Mcl4iuehllD,  of  Columbia,  for 
petitiooers.  Clarkson  &  Clarkson  and  Melton 
&  Belser,  all  of  Columbia,  for  respondents. 

ERASER.  J.  This  is  a  proceeding  In  the 
original  Jurisdiction  of  this  court  to  enjoin 
the  county  authorities  of  Richland  county 
from  using  the  chain  gang  of  Richland  coun- 
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ty  In  the  construction  of  a  highway  within 
what  was  formerly  the  town  of  Shandon,  now 
a  part  of  the  dty  of  Colombia.  There  are 
several  questions  InTolve^ta  the  hearing  cm 
the  merits,  bnt  one  Is  snffldent  for  the  pnr^ 
poses  of  this  motion. 

It  Is  c<mceded  by  the  cotinty  authorities 
that  the  road  Is  being  bollt  under  contractors. 
The  county  Is  to  prepare  the  road  for  a  top 
covering,  or  bltullthic  oorering,  and  the  bita- 
Ilthlc  covering  la  to  be  put  on  by  the  employte 
of  the  contractors.  It  Is  further  conceded 
that  the  chain  sang  la  k^t  only  a  half  block 
in  advance  of  Qie  contractors'  employte. 
The  Code  of  1012  (section  957)  contalna  this 
proviso :  "Provided,  that  said  chain  gang 
shall  not  be  worked  In  connection  with  or 
near  oiqr  rood  oontroctor  or  overseer."  Tlie 
Cmtury  Dictionary  d^nea  **oonoectlfHi":  "1. 
Thestateofhdng  connected  or  Joined;  union 
by  Junction,  by  an  intervening  substance  or 
medium,  by  d^tendoice  or  r^titm,  or  by 
order  in  a  awiea." 

Where  one  Is  laying  the  substructure  and 
the  other  the  superstrueture,  the  parties  are 
working  in  connecthm  with  each  other.  On 
the  face  of  the  atatnte  It  appears  to  be  for- 
Iddden.  The  ect  of  the  several  statutes  on 
each  otbec  cannot  be  settled  until  the  exact 
status  of  the  Codes  under  the  Constitution 
Is  dettnnlned.  That  question  is  now  before 
the  Siuireme  Court,  and  ought  not  to  be  de- 
cided by  one  member.  On  tbe  face  of  this 
statute  the  collaboration  of  the  chain  gang 
and  the  employes  of  a  contractor  la  forbid- 
den, and  the  respondnits  ought  not  to  pro- 
ceed in  this  way  until  the  question  can  be 
heard  by  the  full  court 

It  la  therefore  ordered  that  tbe  respondents 
be,  and  they  are  hereby,  enjoined  from  using 
the  cliain  gang  in  connection  with  the  em- 
ployes of  the  contractors  In  the  building  and 
construction  of  the  road  mentioned  in  the 
petition  herein,  until  the  hearing  of  the 
proceeding  in  open  court  and  tbe  determina- 
tion thereof  by  its  Judgment  herein. 


DU  PRE  T.  COLUMBIA,  N.  ft  L.  R.  CO.  ' 

(Supreme  Court  of  South  Carolina.  March  10, 
1918.   On  Petition  for  Rehearing, 

Sept.  20.  1013.) 

On  Petition  for  Rehearing. 

OOWEROE  (8  8*)  — POWEHS  ReMAININO  TO 
State—Liability  of  Tbbuinal  Cabaieb. 
The  Carmack  Amendment  Jane  29,  1906, 
c.  3591,  I  7.  34  Rtat.  593  (U.  S.  Gomp.  St 
Supp.  1911,  p.  1307)  to  the  loterstate  Com- 
mene  Act  ^eh.  4,  1887,  c.  104,  |  20,  24  Stat 
386  (U.  S.  Comp.  St  1901,  p.  3169),  imposing 
a  ilftbillty  for  damage  to  goods  shipped  upon 
the  initiai  carrier,  and  providing  that  It  shall 
not  deprive  the  owner  of  any  right  which  he 
had  under  the  existing  law,  does  not  deprive  a 
consignee  of  his  right  to  a  penalty  for  failare 
of  tbe  ^rminal  carrier  to  pay  the  damages  to 
a  shipment  or  to  inform  the  coodgnee  of  which 
carrier  caused  the  damage,  given  by  Act  Feb. 


(&G 

15,  1910  (26  St  at  Large,  p.  717,  av.  Code 
1912,  B  2672),  since  tbe  two  statutes  refer  to 
the  liability  of  different  carriers. 

{E(L  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  {  5;  Dec  Dig  }  a«] 

A[v»eal  from  Common  I  leas  Circuit  Court 
of  Richland  Onmty;  Geo.  W.  Oage,  Judge. 

Action  by  M.  B.  Du  Pre  against  the  Colum- 
bia, Newberry  ft  Laurens  Railroad  Company. 
Judgment  for  K^alntiff,  and  d^oidant  ap- 
peals. Affirmed,  and  pefltl(»k  for  rdKaring 
dismissed. 

Lyles  ft  Lyles^  of  Columbia,  for  appellant. 
Rembert  ft  Monteith,  of  Columbia,  tor  re- 
spondent. 

HYDRICK,  J.  This  action  was  brought 
against  defendant,  the  terminal  carrier  of  an 
interstate  shipment,  to  recover  the  penalty 
provided  by  statute  (26  Stat  717,  QvU  Code 
1912,  i  25*^2)  for  failure  to  pay  the  damages 
to  a  bhlpment,  or  trace  it  and  Inform  the 
consignee  when,  where,  and  by  which  carrier 
It  was  damaged,  within  40  days  after  notice 
thereof.  Defendant  admits  liability  for  the 
penalty  if  the  statute  imposing  it  is  not  In 
conflict  with  the  federal  statute  regulating 
Interstate  commerce. 

In  Meetze  v.  Sou.  Express  CkK,  91  S.  C 
379.  74  S.  E.  823,  it  was  held  that,  as  to 
initial  carriers  of  interstate  commerce,  the 
state  statute  was  superseded  by  tbe  federal 
statute,  because  the  purpose  of  the  state 
statute  was  to  find  out  which  carrier  is  lia- 
ble, and  the  federal  statute  answers  that 
question  as  to  Initial  carriers  by  making 
them  liable  &t  all  events.  The  same  reason- 
ing, however,  does  not  apply  when  it  la 
sought  to  ^orce  the  state  statute  against 
intermediate  or  terminal  carriers,  because 
their  liability  to  the  owner  of  the  goods  Is 
not  affected  by  the  federal  statute.  The  pro- 
viso to  the  Carmack  amendment  reads: 
"That  nothing  in  this  section  shall  deprive 
any  holder  of  such  receipt  or  bill  of  lading 
of  any  remedy  or  right  of  action  wbl^  he 
has  under  existing  law."  If,  therefore,  the 
owner  finds  It  to  his  advantage  to  pursue  the 
carrier  who  actually  lost  or  damaged  his 
goods,  tbe  same  not  being  the-  Initial  car- 
rier, it  is  as  necessary  now,  as  it  was  at  the 
time  of  tbe  adoption  of  the  Carmack  amend- 
ment, that  he  have  the  information  which 
the  statute  requires  tbe  carriers  to  furnish, 
which  they  can  usually  and  readily  do.  The 
federal  statute  does  not  cover  the  same  field 
as  the  state  statute,  when  applied  to  the 
Intermediate  or  terminal  carriers;  and  tfawe- 
fore,  as  to  these,  there  is  no  conflict 

It  has  been  settled  by  repeated  decisions 
of  this  court  and  of  the  Supreme  Court  of 
the  United  States  that  statutes  like  this  are 
within  the  power  of  the  states,  In  the  at>- 
sence  of  federal  legislation  on  the  same  8nt>- 
Ject.  Wlnslow  v.  Railroad  Co.,  79  8.  a  SM, 
eo  S.  B.  709,  and  cases  dted;  Ridusond  ft 
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Co.  t;  Pattetaon  Tob.  Co.,  169  U.  S.  811,  18 
Sup.  Ct  335,  42  L.  Ed.  TG9;  Atlantic  G.  L. 
R.  Co.  T.  Mazursky,  216  IT.  S.  122,  80  Sap. 
Ct  378,  M  L.  Ed.  411. 
Affirmed. 

GARY,  C.  J.,  and  WOODS,  WATTS,  and 
FRASEB,  JJ.,  coDcar. 

On  Petition  for  Rehearing. 

'  HTDRICK,  J.  Tbe  petition  for  rehearing 
in  this  case  is  based  upon  the  ground  that, 
since  the  filing  of  the  opinion  herein,  the 
Snpreme  Court  of  the  United  States  has 
held.  In  the  case  of  Adams  Express  Co.  t. 
Cronlnger,  226  U.  S.  491,  33  Sup.  Ct  148,  BT 
L.  Ed.  314.  filed  January  6,  1913,  that  the 
proviso  to  the  Carmacfc  amendment,  which 
sares  to  the  holder  of  the  bill  of  lading  "any 
remedy  or  right  of  action  which  be  has  un- 
der existing  law,"  must  be  construed  aa  sav- 
ing only  remedies  and  rights  which  he  had 
under  existing  federal  law,  and  that  there- 
fore that  proviso  cannot  be  held  to  save  to 
the  holder  of  the  bill  of  lading  the  right  and 
remedy  given  him  by  the  statute  of  this 
stat^  under  which  defendant  was  penalized, 
for  falling  to  furnish  the  consignee  the  in- 
formation required  by  the  statute.  It  la  also 
contended  that  the  statute  is  In  conflict  with 
the  Carmaclt  amendment,  as  the  amendment 
was  Interpreted  and  applied  by  the  Supreme 
Court  in  tbe  Cronlnger  Case. 

In  the  case  of  Vamrllle  Furniture  Co.  v. 

C.  &  W.  G.  R.  Co.,  79  S.  B.  700,  we  attempt- 
ed to  show  that  the  language  of  the  Supreme 
Court  In  the  Cronlnger  Case,  properly  cou- 
stmed,  did  not  have  tbe  effect  of  limiting 
the  proviso  to  the  Garmack  amendment  to 
the  saving  of  rights  and  remedies  existing 
only  under  federal  law,  but  that  the  court 
gave  It  the  aame  construction  which  had 
be^  given  a  similar  provision  in  the  act  of 
1887  to  regulate  commerce  In  Texas  &  Pacific 
Ry.  Co.  V.  Abilene  Cotton  Oil  Co.,  204  U.  S. 
426,  27  Snp.  Ct  350,  61  L.  Ed.  553,  9  Ann. 
Cas.  1075,  to  wit:  "That  It  was  'evldenUy 
only  intended  to  contlnae  In  existence  such 
otber  rights  or  remedies  for  the  redress  of 
some  spedflc  wrong  or  injury,  whether  given 
by  the  Interstate  commerce  act  or  by  state 
statute  or  common  law,  not  inoontistent  with 
the  rutet  and  reguloHont  vre$oribed  by  the 
provMont  of  thie  wV "    (Italics  added.) 

What  w^  said  In  the  Tamvllle  Case  is  ap- 
I^cable  In  this  cas^  because  that  decision  Is 
rested  upon  the  ground  that  there  Is  no  fed- 
eral legislation  i^n  tbe  subject  covered  by 
tbe  state  statute,  and  for  the  aame  reason 
we  hold  that  tbe  statute  assailed  in  this  case 
Is  valid.  The  principle  upon  which  we  de- 
cided tiiat  case  is  so  clearly  and  cogently 
stated  in  Chicago,  Rock  Island  &  Pacific  Ry. 
Co.  T.  Hardwldc  Farmers'  Elevator  Go.,  226 

D.  a  420,  33  Sup.  Ct  174,  67  L.  Ed.  284 
(decided  January  6,  1918),  that  we  quote  it 
as  there  stated.   After  having  shown  that 


Congress  has  legislated  concerning  the  de- 
liveries of  cars  In  interstate  commerce  by 
carriers  subject  to  the  act  by  Imposing  a 
Specific  duty  to  furnish  th^n  for  Interstate 
traffic  upon  reasonable  request  therefor,  and 
by  giving  remedies  for  the  violation  of  that 
duty,  the  court  proceeded:  "Aa  legislation 
concerning  the  delivery  of  cars  for  the  car- 
riage of  Interstate  traffic  was  clearly  a  mat- 
ter of  Interstate  commerce  regulation,  even 
If  such  subject  was  embraced  within  that 
class  of  powers  concerning  which  the  state 
had  a  right  to  exert  its  authority  In  the  ab- 
sence of  legislation  by  Congress,  It  must 
follow,  In  consequence  of  the  action  of  Con- 
gress to  which  we  have  referred,  that  the 
power  of  tbe  state  over  tbe  subject-matter 
ceased  to  exist  from  tbe  moment  tbat  Con- 
gress exerted  its  paramount  and  all-embrac- 
ing authority  over  the  subject  We  say  this 
because  the  elmentary  and  long-settled  doc- 
trine is  that  there  can  be  no  divided  author- 
ity over  interstate  commerce  and  that  tbe 
regulations  of  Congress  on  that  subject  are 
suprune.  It  results,  therefore,  that  In  a  case 
where,  from  tbe  particular  nature  of  certain 
subjects,  tile  state  may  exert  authority  until 
Congress  acts  under  the  assumption  that 
Congress  by  Inaction  has  tacitly  authorized 
It  to  do  so,  action  by  Congress  destroys  the 
posslbllty  of  such  assumption,  since  such  ac- 
tion, when  exerted,  covers  the  whole  field 
and  renders  the  state  Impotent  to  deal  with 
a  subject  over  which  it  bad  no  Inherent  but 
only  permissive  power.  Southern  R.  Co.  v. 
Beld,  222  U.  S.  424  [82  Sup.  Gt  140]  66  Ij. 
Ed.  257." 

Clearly,  therefore,  until  Congress  talces  pos- 
session of  the  field  covered  by  this  statute, 
its  validity  remains  unimpaired,  and  there 
is  no  conflict  either  as  to  tbe  exercise  at 
tbe  iH>wer  over  the  subject  or  in  the  regula- 
tion affecting  It  The  vital  question,  then, 
Is:  Has  Congress  legislated  upon  the  same 
subject?  Oertainly  tlie  Carmack  amradment 
does  not  deal  with  it  In  the  TamviUe  Case 
we  showed  that  the  subject  of  the  Garmack 
amendmoit  was  "the  Uablll^  <tf  the  carrier 
undsr  a  bill  of  lading  which  he  must  Issua" 
We  believe  the  legislation  of  Congress  wUl 
be  searched  in  vain,  to  And  any  inovision 
wfaicb  even  indirectly  deals  with  the  same 
subject  that  Is  covered  by  this  statute  (the 
requiring  tft  Intermediate  and  terming  car- 
riers to  Inform  thejBhipper  when,  where,  and 
by  wbiA  carrier  in  the  route  Us  gooda  were 
lost  or  damaged),  if. they  can  famish  that 
informatton  by  the  exercise  of  reasonable 
diligence,  a  duty  which  In  no  wise  alfects 
the  liability  under  the  bill  of  lading.  In 
Seaboard  Air  Une  R.  Ga  t.  Seegers,  207  U. 
S.  73,  28'  Sup.  Ct  28,  62  Ii.  Ed.  108,  and  in 
Atlantic  Coast  Une  R.  Ga  v.  lUveraide  Mills, 
219  n.  S.  200,  81  Sup.  Ct  164,  55  L.  Ed.  m 
37  L.  R.  A.  (N.  S.)  7,  and  in  other  cases,  the 
Supreme  Court  has  pointed  oat  the  faet  and 
made  it  a  ground  of  decision  that  "the  busi- 
ness association  of  such  carriers  aflorda  to 
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each  facUitiea  for  locating  primary  responsi- 
bility as  between  tbanselTes  wlilcb  tbe  ship- 
per cannot  have." 

In  Mlssoorl,  K.  ft  T.  B.  Oo.  t.  Harrlman, 
227  U.  a  667.  88  Snp.  Gt  897,  67  L.  Ed.  680; 
dedcted  March  10,  1918,  the  coort  hdd  that  a 
stipulation  In  a  biU  of  lading  limitinK  to  00 
days  tbe  time  within  which  an  action  can 
be  brought  against  the  car^r  to  enforce  lia- 
bility for  loss  or  damage  en  roate  Is  valid, 
and  that  It  supersedes  state  laws  to  the  con- 
trary. The  reason  Is  therefore  the  greater 
why  carriers  sturald  furnish  the  shiros  tbe 
information  required  by  this  statuta 

If  the  carrier  la  allowed  to  say  to  the 
shipper,  "Tou  must  bring  your  action  for 
loss  or  damage  within  90  days  from  the  hap- 
pralng  thereof,  and  yon  can  recover  only 
against  the  carrier  on  whose  line  the  Injury 
occurred,  unless  you  sue  tbe  primary  car- 
rier, under  authority  d  the  Oarmack  amend- 
ment," certainly  tbe  shipper  should  have  tbe 
right  to  say  to  the  carrier  who  ddiven  his 
goods  to  him  in  a  damaged  condition,  or  fails 
to  deliver  them  at  all,  "Then  you  must  tell 
me  when,  where,  and  by  which  carrier  In 
the  route  the  damage  was  done,  if  you  can 
get  that  information  by  the  exercise  of  rea- 
sonable diligence." 

For  the  foregoing  reasons,  the  petltloa  Is 
dlsmisaed.  But,  Inasmuch  as  counsel  for  ap- 
pelant have  asked  that  tbe  remittitur  be 
furtfatt  stayed  to  i^ve  them  time  and  oppor- 
tunity to  a^jdy  to  liie  Supreme  Court  of  the 
United  States  for  a  writ  of  error,  it  is  or- 
dered that  the  remittitur  be  further  stayed 
for  a  period  of  80  days  from  the  flUng  of 
this  omer, 

GARY,  C.  J.,  and  FKASER,  J.,  concur. 

WATTS,  J.  I  gave  my  views  In  reference 
to  the  matters  Involved  In  this  petition  In 
my  dissenting  opinion  in  the  case  of  Vam- 
vUle  Furniture  Co.  v.  0.  &  W.  C.  R.  R.  Co., 
but  a  majority  of  the  court  decided  other- 
wise and  I  am  bound  by  that  decision,  and 
(or  this  concur  in  dismissing  the  petition 
herein. 


STATE  V.  VAUGHN. 

(Supreme  Court  of  Soath  Carolina.    Jane  28, 
1913.   On  Petition  for  Rehearing, 
Sept  20,  1913.) 

1.  CminnAL  T^aw  (S  1152*)— Appeait-Rs- 

VIBW— DiSOBETION  OP  COUBT— lUPAHILINa 
JUBT. 

Exceptions  to  the  rejection  or  acceptance  of 
jurors  in  the  trial  of  a  criminal  case  cannot  be 
sustained  where  tbe  defendant  fails  to  show  an 
abuse  of  tbe  trial  court's  discretion  in  making 
such  rulings. 

[Ed.  Note.— For  other  caaes,  see  '  Criminal 
Law,  Cent  Dig.  «  8053-3057;  Dee.  Dig.  i 
1152.*] 

2.  JuRT  (I  110*)— Objections— Waxtu  of 
Ebrobs. 

Where  a  d^ndant.  during  the  course  of  s 
*rial,  Tfduntarily  withdrew  hli  plea  of  not 


guilty  and  entered  a  plea  <^  guilty  whidi  was 
submitted  to  the  Jory  to  determine  whether  or 
not  they  would  recommend  mercy,  the  right  to 
assign  error  to  the  ruling  of  the  court  m  im- 
paneling the  Jnry  was  waived. 

[EA.  Note.— For  other  caaes,  see  Jury,  Cent. 
Dig.  H  602-518,  615-623 ;  Dec.  Dig.  |  110.*1 

8.  CoNSTrnmonAi.  Law  ^  203*)— OsnnHAi. 
Law  (I  1206*)— "Ex  PoBT  Faoto"  Law— 

ChANOB  of  PUNIBHICBNT— MaKHBB  OP  IH- 

PLicTiHO  Death  Pbhaltt. 

Act  Feb.  17,  1912  (27  St  at  large,  p.  702)„ 
changing  the  manner  of  inflicting  the  death  pen- 
alty from  hanging  to  electrocution,  Is  not  dis- 
advantageous to  one  committing  a  crime  for 
which  tbe  penalty  is  death  pricw  to  the  enact- 
ment of  the  law,  and  therefore  the  law  is  not 
ex  post  facto  as  applied  to  him. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {S  684-590;  Dec.  Ditr.  S 
208:*  Criminal  Law.  Cent  Dig.  IS  8271-3277. 
8279.  3280;  Dea  Dig.  |  1206.* 

For  other  definitions,  see  Words  and  Phraaes, 
vol.  8,  pp.  2627-2S33 ;  vol.  8,  p.  76S7J 

4.  CBnciiVAL  Law  ($  847*)— Waxvbb  or  Eb- 

BOBS— COITDnCT  OF  TbIAL. 

Where  a  defendant  charged  with  rape,  after 
the  trial  bad  been  progressing  two  days,  tbrougii 
his  attorneys,  voluntarily  withdrew  his  plea  of 
not  guilty  and  entered  a  plea  of  guilty  and 
thereafter  made  a  full  statement  of  the  facts  to 
the  Jnry,  who  were  Instructed  by  the  conrt  that 
they  should  determine  od  hia  ^ea  of  guilty  and 
statement  whether  they  would  recommend  hink 
to  tbe  mercy  of  the  court  or  not,  the  chaise,  to 
which  no  objection  was  made,  fully  statiQe  tbe 
effect  of  a  simple  verdict  of  goilty  as  well  as 
that  of  a  recommendation  to  mercy,  the  defend- 
ant waived  his  right  to  object  that  he  did  not 
enter  the  plea  of  gnllty  in  person,  that  his  state- 
ment was  not  a  coufpssion  of  a  crime,  and  that 
the  court  failed  to  advise  him  of  the  nature  and 
consequences  of  his  plea. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  847.*] 

5.  Cbihtnal  Law  ({  896*)— Tbial— WAtvEft. 
OP  Ibbboulabities— "Waivbb." 

"Waiver"  is  a  voluntary  election  to  dis- 
pense with  something  of  value  or  forego  some- 
advantase  which  tbe  party  waiving  it  might  at 
hia  option  have  demanded,  and  a  defendant  In 
a  criminal  case  may  waive  a  constitutional  s& 
well  as  a  statutory  provision  intend^  for  his 
benefit 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2116 ;  Dec,  Dig.  $  895.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7375-7381.] 

Appeal  from  General  Sessions  Circuit 
Court  of  GreeuvUle  County;  B.  O.  Pnrdy, 
Specinl  Judge. 

T.  U.  Vaughn  pleaded  guilty  to  s  charge  or 
rape  and  was  sentenced  to  death  by  electrocu- 
tion, and  he  appeals.  Afflnued,  and  petition 
for  rehearing  dismissed. 

Tbe  defendant  was  placed  on  trial,  under 
an  indictment  contaloiug  three  counts,  the 
first  charging  him  with  rape  upon  E^ta  Jack* 
son,  the  second  with  Intent  to  ravish  her» 
and  tbe  third  with  carnal  knowledge  of  her ; 
she  being  a  woman  child  under  14  years  or 
age. 

After  the  trial  had  proceeded  from  the- 
24th  until  tbe  26tb  of  October.  1912,  tbe  rec- 
ord shows  that  the  following  took  place: 
"Sir.  Unrtiu:  May  it  please  the  court,  after 
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consultation  with  the  st^dtor  and  the  gen- 
tl^en  repiesenting  the  state,  and  with  the 
defendant  himself,  we  hare  reached  an  agree- 
ment that  at  this  stage  the  defendant  will 
withdraw  his  plea  of  'not  gnllty'  and  enter  a 
plea  of  'guilty'  with  the  nnderatanding  that 
he  may  go  on  the  stand  and  make  a  fall 
statem^t  of  snch  statement  as  he  may  de- 
sire, to  the  court  and  the  Jury,  and  the  only 
question  which  we  will  submit  to  the  jury, 
without  argument,  is  the  question  of  a  rec- 
ommendation to  mercy.  Mr.  Bonham:  With 
the  understanding  that  this  is  not  accepted 
by  the  state  as  a  compromise  at  all,  but 
that  it  will  shorten  affairs  and  prevent  the 
necessity  of  offering  further  testimony  along 
this  line  and  save  the  other  little  girls  of 
the  ^barrassmeot  of  going  on  the  stand  and 
testifying,  we  are  willing  to  submit  the  mat- 
ter to  the  Jury,  12  fair-minded  men,  as  to 
what  punlstiment  shall  be  Inflicted  upon  this 
mau.  We  want  It  understood  that  this  is 
no  compromise  at  all.  We  consider  that  all 
the  Jury  wants  to  know  is  the  truth,  and  we 
only  agree  to  this  In  order  that  the  case  may 
be  determined  without  going  over  Into  next 
week."  T.  U.  Vaughn,  the  defendant,  then 
took  the  stand  as  a  witness  and  on  cross-ex- 
amination of  the  solicitor  thus  testified:  "Q. 
Now  you  have  pleaded  guilty  to  these  charg- 
es and  have  thrown  yourself  on  the  mercy  of 
the  court  and  Jury.  You  don't  want  to  con- 
ceal anything  from  the  Jury?  A.  No,  sir. 
Q.  You  want  tbem  to  know  the  entire  enor- 
mity of  your  offense  out  there?  A.  Yes,  sir; 
there  is  nothing  hidden  in  my  heart.  Q, 
Thai  you  do  not  deny  that  Etta  Jackson  is 
not  the  only  little  girl  out  there  that  you 
ruined?  A.  (To  his  counsel:  Must  1  answer 
that?  Mr.  Martin:  Tes,  tell  the  truth.)  Yes, 
I  do  Dot  deny  It.  Q.  You  had  Intercourse 
with  Delta  Cooper?  A.  Not  at  the  home.  Q. 
Bat  you  had  intercourse  with  her?  A.  Yes, 
sir.  Q.  You  had  intercoarae  with  Benlah 
Dunnoway?  A.  Yes,  air.  Q.  You  had  inter- 
course with  Sadie  Craig?  A.  Yea,  sir.  Q. 
Yon  had  Intercourse  with  Mamie  Corbln? 
A.  A'o,  sir.  Q.  You  bad  Intercourse  with 
Blanche  Flower?  A.  Yes,  sir.  Q.  Five  little 
girls  out  there,  with  whom  you  bore  the  re- 
lationship of  parent  and  child,  and  whom 
you  ruined?  A.  Yes,  sir;  to  my  shame  I 
must  admit  it  Q.  Mr.  Vaughn,  you  are 
here  asking  for  the  mercy  of  this  court  and 
Jury.  Did  yon  at  the  time  you  were  having 
Intercourse  with  these  little  girls  realize  that 
your  act  blighted  their  lives?  A.  I  didn't; 
I  couldn't  have  realized  it;  now  I  do."  At 
the  close  of  his  testimony,  the  record  shows 
that  the  following  took  place:  "By  Mr.  Pat- 
ton,  Foreman  of  the  Jury:  Q.  You  said  that 
yon  had  intercourse  with  these  girls,  I  want 
to  know  if  they  consented  to  what  you  did? 
A.  I  wlU  say  this:  That  actually  no  force 
was  ever  used.  I  assume  full  responsibility 
for  what  was  done  In  that  I  stood  In  the 
attitude  of  a  father  to  them.  I  hate  to  say 
that,  bnt  there  warn  nerer  anything  done  with- 


out their  consent  Q.  What  age  were  they? 
A.  I  don't  know.  I  suppose  from  14  to  15 
years  old.  and  on  up." 

His  honor,  the  presiding  Judge,  in  charging 
the  Jury,  thus  explained  the  nature  and  the 
force  and  effect  of  the  defendant's  plea: 
"After  the  state  had  offered  a  number  of  wit- 
nesses, on  the  charges  brought  against  the 
defendant,  and  after  their  testimony  had 
been  taken  in  open  court,  the  defendant  ap- 
peared before  yon  In  open  court  and  virith- 
drew  his  plea  of  'not  guilty'  with  the  under- 
standing that  he  be  allowed  to  make  a  full 
statement  before  you,  with  the  right  of  cross- 
examination  on  the  part  of  the  state.  In 
other  words,  he  was  to  go  on  the  witness 
stand  as  a  witness  and  make  his  statement, 
which  he  did  make  to. you,  and  then  with- 
drew his  plea  of  'not  guilty'  and  entered  a 
plea  of  'guilty.'  Wtiiie  It  is  out  of  the  usual 
order  of  tilings,  yet  counsel  thought  that  by 
taking  this  method  they  would  stop  further 
Inquiry  on  the  part  of  the  state  and  stop 
the  necessity  of  taking  farther  testimony  be- 
fore you.  Had  tills  case  gone  on  in  the  asnal 
'  manner  and  come  before  you  at  the  conclusion 
of  all  the  testimony,  It  would  have  been  my 
duty  to  charge  you  that  yon  should  consider 
each  count  In  the  Indictment  separately.  In 
other  words,  If  you  believed  that  the  testi- 
mony beyond  a  reasonable  donbt  warranted 
a  conviction  as  to  rape,  then  you  can  find 
the  defendant  guilty,  with  or  without  recom- 
mendation to  mercy.  Or,  if  not  guilty  of  that, 
you  should  consider  the  other  charges  made 
against  him,  and  If  foimd  guilty  you  should 
convict  blm  In  accordance  with  the  testi- 
mony. If  found  not  gnllty,  you  should  say 
so.  It  would  have  been  my  duty  to  call 
yonr  attention  to  those  various  counts  and 
to  have  instructed  you  that,  If  you  did  not 
convict  on  one  count,  you  could  convict  on 
either  of  the  other  two  counts,  and  that 
your  verdict  should  say  on  what  ctiarge  you 
convicted  him.  If  you  found  him  not  guilty, 
you  should  say  'not  guilty.'  Now  all  the  as- 
pect of  the  case  Is  changed.  He  has  with- 
drawn his  plea  of  'not  guilty'  and  entered  a 
plea  of  'guilty.'  So  that  now,  gentlemen  of 
the  Jury,  it  Is  for  you  to  consider  all  the  facts 
and  circumstances  surrounding  the  case  and 
determine  whether  or  not  yon  should  recom- 
mend him  to  mercy  of  the  court.  That  is  the 
whole  issue  for  you.  Because  the  plM  of 
guilty  carries  with  it  a  plea  of  guilty  to  the 
highest  offense  charged  In  the  indictment, 
and  that  Is  the  whole  question  for  you.  It  is 
for  you  to  say  whether  the  death  penalty 
shall  be  inflicted.  If  you  should  come  In  and 
say  'guilty,'  that  would  mean  that  in  due 
time  the  defendant  would  be  taken  to  the 
electric  chair  and  there  suffer  the  penalty  of 
death.  If  you  say  that  you  will  recommend 
blm  to  the  mercy  of  the  court  and  you  un- 
derstand that  his  plea  Is  entered  with  the 
understanding  that  yoa  shall  consider  his 
case,  it  wUl  be  my  duty  to  senteuce  the  de- 
fendant to  bard  labor  in  the  ponltentlaiy  for 
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a  period  of  not  leas  Oiaxi  6  yeaxv  nor  more 
than  40  years.  Ton  bare  heard  the  teaU- 
mony ;  yon  hare  taeard  his  statement.  Ton 
are  Just  as  capable  of  nnderstandlng  the  na* 
tnre  of  this  case  as  I.  His  plea  has  been 
made  In  open  court,  and  It  Is  for  yon  to  con* 
Adet  all  the  facts  and  circumstances,  as 
yon  hare  heard  tbem  brought  out  on  the 
stand,  and  it  Is  for  yon  to  say  whether  yon 
wlU  write  your  verdict  'gnUty*  or  wh^lier 
yon  wUl  recommend  blm  to  the  mercy  of  the 
court" 

The  jn^  fbnnd  a  verdict  of  '^llty,*'  and 
the  court  Imposed  upon  the  defendant  the 
sentence  of  death  by  electrocution  on  tiie  20tb 
of  December,  1012,  whereupon  he  aK>ealed 
upon  the  following  exceptions: 

"(1)  Because  hla  honor  erred.  It  is  respect- 
fiflly  submitted,  In  rejecting  the  proposed 
Juror,  N.  B.  Bector,  there  being  no  sufficient 
evidence  In  law  of  bias  or  other  dlsiiuallflca- 
tions,  and  error  In  refusing  motion  tot  new 
trial  upon  this  ground. 

"(2)  Because  his  honor  erred,  It  Is  respect- 
fully submitted.  In  rejecting  the  prop<ned 
Juror,  J.  B.  Brockman,  there  bdng  no  suffi- 
cient evidence  In  law  of  bias  or  other  dis- 
qualifications, and  error  In  refusing  motion 
for  new  trial  upon  this  ground. 

"(3)  Because  bis  honor  erred,  It  la  respect- 
fully subpiltted,  In  rejecting  the  proposed 
Juror,  O.  W.  Morrow,  there  being  no  sufficient 
erldmce  In  law  of  bias  or  other  dlaaualiflca- 
tfons,  and  error  in  refusing  motion  for  new 
trial  upon  this  ground. 

*^(4)  Because  his  honor  erred,  It  is  respect- 
fully submitted,  in  accepting  the  Juror,  Avery 
Patton,  against  defendant's  objection  since 
be  should  have  been  excluded  for  bias,  and 
error  In  refusing  motion  for  new  trial  upon 
this  ground." 

The  fifth  and  sixth  exceptions  were  aban- 
doned : 

"(7)  Because  his  honor  erred,  it  Is  respect- 
fully submitted,  in  sentencing  defendant  to 
electrocution  in  the  state  penitentiary,  under 
the  direction  of  the  superintendent  of  that 
Institution,  In  accordance  with  act  of  1012 
(27  St  at  L.  702),  since  as  to  the  case  at  bar 
said  act  was  unconstltutiooal  In  that  It  Is  an 
ex  post  facto  law  and  therefore  contravenes 
article  1.  i  8,  of  the  South  CaroUna  Ckinstltu- 
tion  of  1805,  and  also  article  1,  i  0,  of  the 
United  Slates  Constitution,  and  is  ther^re 
void. 

•'(8)  Error  of  his  honor  in  charging,  In  sub- 
stance, that  the  plea  of  not  guilty  was  with- 
drawn and  a  plea  of  guilty  substituted,  when 
defendant  did  not  and  was  not  required  to 
enter  such  plea  in  person,  either  orally  or 
by  sign  of  assent,  as  required  by  law  in  a 
capital  case,  especially  since  his  statement- 
on  the  stand  was  a  denial  of  guilt,  and  both 
the  court  and  defendant's  counsel  erred  In 
constrnlng  such  statement  as  a  confession  of 
guilt;  it  was  a  confession  of  guilt  of  great 
moral  wrong  but  not  of  rape  or  other  cha^e 
of  this  indictment; 


"(0)  Because  his  honor  erted  In  falling  to 
charge  that  the  issue  as  to  whether  defend- 
ant was  goilly  or  not  guilty  was  one  of  the 
Issues  in  tbia  case:  M  Because  be  had  not 
personally  oitraed  a  plea  of  guUly  as  r^quir^ 
ed  by  law;  (b)  because  his  sworn  testimony 
not  only  did  not  amount  to  a  comfassloo  of 
any  ofEense  cliarged  in  the  indlctmoit  But 
contradicted  the  plea  of  guilty  as  to  each  and 
every  offense. 

"(lO)  ExroT  of  bis  honor,  the  prealdiiis 
Judge:  (a)  In  failing  to  advise  the  prisoner 
of  the  nature  and  consequence  of  his  plea; 
and  (b)  In  faUing  to  hare  It  affirmative 
pear  that  the  allseed  plea  of  the  oimfeasion 
was  voluntary,  aa  Qie  law  requires  in  capital 
cases." 

McCullongh,  Martin  &  Blythe,  of  Green- 
ville, for  appellant.  P.  A.  Bonham  and  3,  J. 
McSwain,  both  of  GreenviU^  for  the  State. 

GARY,  a  J.  The  first,  second,  third,  and 
fourth  exceptions  will  t>e  considered  together. 

(1, 2]  There  are  two  reasons  why  these 
exceptions  cannot  be  sustelned :  (1)  The  ap- 
pellant's  attorneys  have  failed  to  show  an 
abuse  of  discretion  on  the  part  of  his  honor, 
the  presiding  Judge;  and  (2)  the  right  to  In- 
sist upon  the  errors  assigned  was  waired 
when  the  def^dant  withdrew  his  plea  of 
"not  guilty." 

[S]  The  fifth  and  sixth  exceptions  will  not 
be  considered  for  the  reason  that  tbey  were 
abandoned.  The  recent  case  of  State  v. 
Malloy,  78  S.  E.  005,  which  was  decided  by 
this  court,  shows  that  the  seventh  exertion 
cannot  be  sustained. 

[4]  The  eighth,  ninth,  and  tenth  exceptions 
will  be  considered  toi^her,  conceding  that 
the  defendant  would  have  been  entltied  to 
all  the  rights  claimed  In  these  exceptions.  If 
he  had  inalsted  upon  them,  in  the  manner 
provided  by  the  rules  of  practice;  nevertbe- 
less  it  clearly  appears  that  he  waived  aald 
rights  In  expectation  that  the  Jury  would 
recommend  him  to  the  mercy  of  the  court, 
thereby  enabling  lilm  to  escape  the  death 
penally.  At  the  time  he  withdrew  his  idea  of 
"not  guilty"  he  had  no  reasonable  ground 
for  supposing,  that  the  Jury  would  render 
any  other  verdict  than  that  of  ^guilty"; 
and  tiie  method  which  be  adopted,  it  would 
seem,  might  naturally  have  been  expected  to 
increase  bis  chancea  of  appealing  to  tbo 
sympathy  of  the  Jury  and  thereby  induce 
them  to  recommend  lim  to  the  mercy  of  the 
court.  There  is  no  doubt  that  the  defendant 
had  the  right  to  waive  compliance  with  tbe 
technical  features  of  law  as  to  the  manner 
in  which  his  plea  ahonld  be  acceirted. 

[I]  "Waiver  la  vcAuutary  and  Impliea  an 
election  to  dispense  with  something  of  value, 
or  forego  some  advantage,  which  the  party 
waiving  it  might  at  hla  option  have  demand- 
ed or  inalsted  upuL  A  waiver  takes  place 
when  a  man  dispenses  with  the  performance 
of  something  which  be  has  a  rlgbt  to  exact 
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A  party  may  walre  a  eimatitatlonal  as  wtil 
as  a  statutory  proTlelon  for  hla  benefit,  aa 
a  trial  by  jury,  though  that  mode  Is  Knaran- 
teed  to  lilm  by  the  Conatftatlon ;  and,  when 
valTed  by  such  party,  be  will  be  eetopped 
from  setttns  them  np  or  elaimlng  them." 
Iferman  on  EstoH>6l  and  Bea  Jndlcajta,  voL 
2,  p.  9M.  The  same  author  at  page  USS 
says:  "A  defendant  has  a  conatltntlonal 
rl^t  to  a  speedy  trial.  Tet  he  may  waiTe 
this  provision  by  obtaining  a  continuance. 
He  may  plead  goUty,  which  generally  dis- 
penses with  a  Jury  trlaL  *  •  *  A  defect  In 
the  Constitution  or  oi^nlzatlon,  which  does 
not  prevent  the  presence  of  12  competent 
Jurors,  by  whose  rotes  the  indictment  Is 
found,  and  which  could  have  been  cured  if 
the  attention  of  the  court  had  been  called 
to  it  at  the  time  or  promptly  remedied  by  the 
Impaneling'  of  a  competent  grand  Jury,  la 
waived  If  the  defendant  treats  the  Indict- 
ment as  sufficient,  pleads  not  guilty,  and 
goes  to  trial  on  the  m^lts  of  the  charge. 
There  Is  good  sense  In  this  conclnalott.  The 
indictment  Is  the  charge  of  the  state  against 
the  defendant,  the  pleading  by  which  he  Is 
informed  of  the  fact,  and  the  nature  and 
scope  of  the  occasion.  When  that  Indictment 
is  presented,  that  accusation  made,  that 
pleading  filed,  the  accused  has  two  courses 
of  procedure  open  to  him.  He  may  question 
the  propriety  of  the  accusation,  the  manner 
in  which  be  has  been  presented,  the  source 
from  which  It  proceeds,  and  have  these 
matters  promptly  and  properly  determined, 
or.  waiving  them,  he  may  put  In  issue  the 
troth  of  the  accnsatlon  and  demand  the 
Jadgment  of  hie  peers  on  the  merits  of  the 
charge.  If  he  omits  the  former  and  chooses 
the  latter,  he  ought  not,  when  defeated  on 
the  latter  when  found  guUty  of  the  crime 
charged,  to  be  i>ermltted  to  go  back  to  the 
former  and  Inquire  as  to  the  manner  and 
means  by  whldi  the  charge  was  presented." 

The  forcing  language  and  that  from  Her- 
man on  Estoppel  and  Bes  Judicata  were 
qnoted  with  a];q;)roval  In  the  case  of  the 
State  V.  Faile,  48  S.  a  62,  20  S.  E.  798,  In 
which  there  was  an  app^  from  the  s«a- 
tenoe  of  death. 

Nothing  was  omitted  daring  the  trial  of 
which  the  defendant  has  Just  cause  of  com- 
plaint his  attorneys,  the  presiding 
judge,  and  the  Jnty  unquestionably  under- 
stood Cully  the  nature,  force,  and  efiCect  of 
the  plea  made  by  the  defendant;  he  was 
represented  by  exceeding  able  counsel ;  the 
plea  was  not  Interposed  until  two  days  after 
the  oommenounent  of  the  trial ;  the  presldlns 
Judge  clearly  stated  tba  natare,  tom,  and 
effect  of  the  plea,  to  whkai  neither  the  de- 
foidant  nor  bis  connsd  made  any  objection ; 
the  testimony  which  had  then  been  -Intro- 
dnced  Indicated  that  there  were  no  reason- 
able gronnds  for  b<9lng.that  the  Jnry  would 
render  any  other  verdict  tban  that  of  gntlty. 


These  exceptions  are  therefore  overruled. 

It  la  the  Judjpuent  of  this  conrt  that  the 
Judgment  of  the  circuit  conrt  be  affirmed 
and  tliat  the  case  be  remanded  to  that  court 
for  the  purpose  of  having  another  day  as- 
signed tOT  carrying  into  exiecatlon  the  sen- 
tence of  death  Imposed  upon  the  deftedant. 

HyDBICK,  WATTS,  and  FRASEB,  JJT.. 
concur. 

On  Petition  for  Rehearing. 

PER  CURIAM.  After  careful  ©jnsider- 
atlon  of  the  petition  herein,  this  court  Is 
satisfied  that  no  material  question  of  law 
or  of  fact  has  either  been  overlooked  or  dis- 
regarded. It  Is  therefore  ordered  that  the 
petition  be  dismissed  but  that  the  remittitur 
be  stayed  until  the  further  order  of  the  court 
In  order  that  the  petitioner  may  apply  for  a 
writ  of  error  to  the  Supreme  Conrt  of  tbe 
United  States  If  so  advised;  notice  having 
been  given  of  each  intention. 


STATE  V.  SPEARS. 

(Bapreme  Court  of  South  Carolina.    Aug.  28, 
t913.) 

1.  CaiMiNAL  Law  (J  778*)  —  Instbuctioh — 
HouiGioE— BuBDxn  or  Pboof. 

Where  there  were  no  witnesses  to  a  homi- 
cide, and  no  testimony  as  to  how  It  occurred 
except  defendant's,  a  charge  that,  If  the  evi- 
dence showed  beyond  a  reasonable  doubt  tliat 
defendant  killed  deceased,  then  the  burden  shift- 
ed to  defendant  to  explain  It,  because,  notbioK 
else  appearing  than  that  one  man  lias  killed 
another,  the  presumption  is  the  killing  was  on- 
lawful,  WBB  not  erroneous  when  applied  to  the 
facts. 

VEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  «|  1846-18S2.  1854-18CT,  1860, 
1967;  Dee.  Dig.  $778.*] 

2.  Hosnoinx  840*)— Appbai.  aho  BsboB— 
Harxuss  Esbob— IvaTBTTCnoN. 

Where,  ander  the  undisputed  evidence,  a 
homicide  was  either  in  aelf-defense,  or  was  mur- 
der, erroneous  charges  as  to  manslanghter  were 
hannless. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  8S  715-717,  720;  Dec.  Dig.  S  340.*] 

8.  Cbiminai,  Law  (K  763,  764*)-lNSTBt;o- 
TioN— Ghabos  oh  Facts.  . 

Where  It  was  undisputed  that  defendant 
killed  deceased,  and  also  that  the  killing  was 
either  in  self-defense  or  murder,  a  charge  that 
the  law  of  self-defense  ariseB  oat  of  necessity, 
"and  right  there  is  the  pivotal  point  in  the 
case,"  was  not  erroneous  as  a  charge  upon  the  - 
facts. 

[Ed.  Note.— For  other  cases,  see  Orimioal 
Law,  Cent  Dig.  «  1731-1748,  1752,  1708, 
1770;  Dec  Dig.  f|  763,  764.*] 

Appeal  from  General  Sesalona  Circuit 
Court  of  HarUxffo  Comity;  Oeo.  W.  Gage, 
Jnctee. 

Wilson  Spears  was  convicted  of  mnsder, 
and  he  appeals.  Affirmed.  Bdiearlng  de* 
nled. 
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J.  E.  Owen,  of  BennettaTUle,  for  aiweSlant 
Solicitor  J.  Monroe  Spears,  of  Darlington, 
for  the  8tat& 

HYDRICK,  J.  Tbla  Is  an  appeal  from  sra- 
tence  upon  conTlction  of  nrarder,  trtXh  recom- 
mendation to  mercy.  The  testimony  la  very 
meager  and  Indeflnlte  as  to  the  details  of 
the  qnanel  between  the  d^endant  and  the 
deceased,  whldi  seems  to  have  artoen  imme- 
diately before  the  fatal  encounter,  and  to 
have  led  ap  to  It  As  well  as  we  can  gather 
from  the  testimony,  there  was  a  ficoUc  at  the 
boose  of  a  negro  woman,  named  Wily  Kelly, 
which  was  attended  by  the  defendant,  tiie 
deceased,  and  others.  The  deceased  and 
Abram  Mack  got  Into  a  row  In  the  bouse,  and 
they  and  Oscar  Mack,  Abram's  fiither,  went 
out  to  settle  their  difficulty.  Wtdle  th^  were 
so  engaged,  the  defendant  approached  them, 
and  asked  the  deceased  tor  a  match.  The 
deceased  relied,  with  an  oath,  that  he  had 
no  matdL  ^er  some  bandying  of  words  and 
uths  at  each  other  about  the  match,  each 
went  home  and  got  hla  gun  and  returned. 
Thb  defendant's  home  was  about  half  a  mUe 
away.  When  they  met  again,  on  their  way 
back  to  the  Kelly  house,  each  shot  the  other. 
The  defendant  testified  that,  as  he  stowed  in- 
to a  certain  path  on  the  way  back,  the  de- 
ceased called  upon  him  to  "Halt";  that  he 
looked  and  saw  deceased  holding  up  his  gun 
to  shoot;  and  he  did  shoot;  and  that  he  (de- 
fendant) threw  up  his  gun  as  quickly  as  he 
could,  and  shot.  He  explained  hia  returning 
to  the  Kelly  house  by  saying  that  he  left  his 
sister  there,  and  went  back  to  escort  her 
home,  and  that  he  carried  hla  gun  to  protect 
himself. 

[1,2]  The  first  exception  assigns  error  In 
the  following  InstmcUon:  "If  the  testimony 
satisfies  you  b^ond  a  reasonable  doubt  that 
Spears  killed  Thomas,  then  the  burden  shift- 
ed on  Spears  to  explain  It,  and  to  satisfy  the 
Jury  that  Qie  law  excuses  him.  Because, 
nothing  else  appearing,  and  it  appearing  that 
one  man  killed  another,  the  presumption  is 
the  killing  was  unlawfuL"  While  it  may  not 
be  true,  as  an  abstract  pn^osltion,  appli- 
cable under  all  circumstances,  that  the  mere 
fact  that  one  man  has  killed  another  will 
raise  the  presumption  that  the  killing  was 
unlawful,  yet  the  charge  of  a  trial  judge  must 
always  be  construed  as  applicable  to  the 
f&cts  of  the  case  on  trial.  When  so  applied, 
there  was  no  error  In  the  instruction  above 
quoted.  The  killing  was  done  with  a  deadly 
weapon.  There  was  no  legal  provocation  In 
the  first  encounter  of  words,  which  could 
have  reduced  the  killing  to  manslaughter. 
If  there  had  been,  there  was  ample  cooling 
time.  Therefore,  in  no  possible  view  of  the 
evidence  would  the  Jury  have  been  warranted 
in  finding  a  verdict  of  manslaughter.  Under 
the  undtq»nted  evidence,  the  defendant  either 
killed  the  deceased  in  self-defense,  and  was 
entitled  to  acquittal,  or  he  was  guilty  of 


(S.a 

murder.  That  being  ab,  and  the  }ury  ha'rinff 
found  a  verdict  ot  murder,  the  assignments 
of  error  In  the  vSaxgR  aa  to  the  law  of  man- 
slaughter are  immaterial,  and  need  not  be- 
considered. 

[I]  On  the  law  trf  aelf-defense,  the  court 
charged:  *Tb»  law  of  aelf-defense  arises 
out  of  neceeslty,  actual  or  presumed.  Bight 
tilers  Is  the  idvotal  question  In  the  case." 
The  error  assigned  Is  that  this  was  a  charge 
on  the  facts.  In  that  it  directed  the  minds  of 
the  Jurors  solely  to  the  defense,  and  left  out 
at  view  all  questions  relative  to  the  state's 
case,  including  the  questkm  of  malloe.  Tlie 
undinrated  evidoice  warranted  the  diarg& 
Under  the  evidence,  thm  was  no  reasonable 
.ground  for  any  ocmtentlMi  as  to  the  £BCt  Oiat 
defendant  had  killed  the  deceased,  and.  as 
we  have  shown,  there  was  no  legally  possible 
ground  for  any  other  than  a  verdict  of  mnr> 
der  or  of  acquittal  on  the  plea  of  self-defensa 
Therefore  the  Judge  was  clearly  right,  when 
he  said  that  was  the  pivotal  point  in  the  case. 
In  fact  and  law.  It  was  the  only  point  In  the 
case. 

Judgment  affirmed. 

GARY,  G  J.,  and  FRASEB,  and  WATTS, 
JJ.,  concur. 

On  Petition  for  Rdiearlng. 

PER  CURIAM.  After  careful  considera- 
tion of  the  within  petition,  we  have  failed  to 
discover  that  any  material  question  of  law 
or  of  fact  has  been  overlooked  or  disregarded. 
It  Is  therefore  ordered  that  the  petition  be 
dismissed  and  that  the  stay  of  the  remittitur 
heretofore  gzanted  be  revoked. 


AU>RICH  V.  SOUTHERN  RT.  CO.  et  al. 

(Snpreme  Court  of  Soath  Carolina.   Sept.  12,. 
1913.) 

1.  Cakbisbs  (I  3Z*)—lmEaerAtm  ComfEBCx— 
Rates. 

An  interstate  carrier  can  charge  no  more- 
and  no  leas  than  the  rate  filed  with  and  ap- 
proved by  the  Interstate  Commerce  Commission, 
and  poblUbed  as  the  lawtul  rat&  and  a  greater 
or  less  charge  cannot  be  Jnstified  on  the  ground 
of  mistake. 

[Ed.  Note.— For  other  cases,  see  Carriers^. 
Cent  Dig.  §S  83-85 ;  Dec.  Dig.  i  32.*] 

2.  Carriers  (§  36*)— Carriage  or  Ooono— Ac- 
Tio?<8  FOB  Refusal  to  Carry. 

In  an  action  against  a  carrier  (or  dsmi^es- 
for  refusal  to  carry  goods  at  the  rate  Sled  with 
and  published  by  the  Interstate  Commerce  Com- 
mission, the  question,  whether  the  carrier  re- 
fused to  transport  the  goods  except  at  an  exces- 
sive rate  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  $  95 ;  Dec.  Dig.  fi  3tt.*] 

3.  Tbial  (I  343*)— Verdict— Efteot. 

The  verdict  moat  be  constmed  aa  reBolvtng 
a)I  Inferences  in  favor  of  the  successful  party. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  II  8U0-812-.  Dec.  Dig.  |  343.*] 
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4.  Appeal  and  Ebkob  (%  209*)— Pbesbnta- 
TioR  or  Obounds  or  Bbvibw  in  Goubt  Bb- 
LOW— NBCMBrrr. 

Where  not  raised  below,  a  carrier,  in  aa 

action  for  damages  for  refusal  to  transport 

freight  at  the  regular  interstate  rate,  cannot 

contend  on  appeal  tbat  there  was  no  evidence 

of  Eocb  refusal. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  CenL  Dig.  |f  1290-1298,  1800.  1803; 

Dec  Dig.  i  209>] 

fi.  COITBTS  ({  489*)— iNTESBTATB  CoHMXBCB— 

JuBisDicnoH  or  State  Coubtb. 

Where  an  Interstate  carrier  refused  to 
•carr;  fr^ht  at  flie  regular  Interstate  rate,  the 
state  courts  have  jurisdiction  of  an  action  by 
tbe  shipper  for  damages,  the  remedy  being  the 
ordinary  common-law  one,  which  was  prescrred 
by  section  22  of  the  act  to  regalate  interstate 
ctimmerce  (Act  Feb.  4,  1887,  c.  104,  24  Stat. 
•JSl  [U.  S.  Comp.  St.  1901.  p.  8170]),  which  de- 
clares that  nothing  shall  in  any  way  abrogate 
or  alter  the  remedies  now  existing  at  common 
law  or  by  statute,  but  the  provisions  of  this 
act  shall  be  enmolatlve. 

TEd.  Note.— For  otiier  caaei,  see  Courts,  Cent 
DiK.  H  182^1890, 1888-1341, 1872-1874;  Dec. 
Dig.  y  489.*] 

e.  Appeal  and  Ebbob  ^  930*)~Inbtbuctionb 
— Pbesuhptions. 

In  an  action  by  a  shipper  for  damages  suf- 
fered by  reaaoa  of  an  interstate  carritt's  re- 
fnral  to  transport  a  shipment  of  goods  at  the 
rate  published  by  the  Interstate  Commerce 
Commission,  the  carrier  cannot  successfully  con- 
tend on  appeal  that  a  judgment  In  favor  of  the 
shipper  should  be  reversed  because  damages 
were  recoverable  onl>  if  there  was  notice  to 
the  carrier  of  the  number  of  cars  ttiat  were  to 
l>e  shipped,  where  the  court  by  Its  charge  limited 
tlip  consideration  of  the  jury  to  the  damages 
srising  out  of  the  carrier's  refusal  to  transport 
two  oars  which  had  already  been  ordered,  for 
it  must  be  assumed  tbat  the  jury  followed  the 
charge. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Enor.  Cent  Dig.  H  3755-3761;  Dee.  Dig.  8 

7.  Cabbteks  (f  86*)— Failttbb  to  Tbahbfobt 
Goods— Measubb  or  DAXAOEe. 

Where  an  in tersta te  carrier  refused  to 
transport  goods  at  the  regular  Interstate  rate, 
the  measure  of  damages  was  not  the  mere  dif- 
ference twtween  the  correct  rate  and  the  quoted 
rale  wliere,  by  reason  of  the  higher  quotation, 
the  shipper  was  forced  to  forego  the  shipment 
and  sell  the  goods  at  a  loss. 

[Ed.  Note.— For  other  cnsps.  see  Carriers, 
t-Vnt.  Dig.  S  95;  Dec.  Dig.  {  36.*] 

8.  Appeal  and  Erbob  (i  1050*)— Review— 
Haritlbss  Ebbob. 

In  an  action  against  an  interstate  carrier 
for  damages  for  refusal  to  transport  a  shipment 
at  the  r^ular  interstate  rate,  the  admission  of 
letters  of  the  general  freight  agent  to  plaintiff, 
Quoting  an  incorrect  rate,  was  liarmless  where 
the  correct  rate  wna  proven  by  undisputed  evi- 
dence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  1068,  1069,  4163-4167, 
im;  Dec.  Dig.  |  1050.*] 

8.  Cabbiers  (I  86*)— Intbbstate  Coiocebce— 
Hates— Action  pob  Damage. 

As  the  Interstate  Commerce  Act  (Act  Feb. 
4.  1887,  c.  104.  24  Stat  379  [U.  S.  Comp.  St 
1901,  p.  3154])  merely  provides  that  the  cer- 
tificate of  the  secretary  of  the  Interstate  Com- 
merce Commission  shall  be  prima  facie  evidence 
of  the  correctnese  of  the  ratea  certified,  the 
actual  rate  prescribed  may  be  proven  by  other 
eridmce,  and  so  letters  of  an  interstate  car- 


rier's geBeral  freight  agent  quoting  an  Incor- 
rect rate,  are  admirable  in  an  action  by  a  ship- 
per to  recover  damages  for  the  refusal  of  the 
carrier  to  transport  a  shipment  upon  payment 
of  the  lawfnl  chai^. 

[Ed.  Note.— For  other  cas^,  see  Oazrlerm 
Cent  Dis.  I  96;  Dec.  Dig.  |  36.*] 

10.  Evxramn  (|  474*)— Omnom— Mabkkt 
Value. 

In  an  action  by  a  shipper  to  recover  dam- 
ages sustained  by  reason  of  the  refusal  of  an 
interstate  carrier  to  transport  goods  at  the  rate 
fixed  by  the  Interstate  Commerce  Commission, 
where  the  afalpper,  by  reason  of  the  excessive 
rate,  was  forced  to  forego  the  shipment  and 
sell  the  goods  at  a  loss,  ne  may  testify  as  to 
their  market  value  at  the  place  of  destination, 
having  steted  that  he  knew  what  their  market 
value  was,  by  reason  of  Information  gained  on 
visite  to  that  point  and  the  reports  of  persons 
engaged  In  the  sale  of  the  goods  shipped. 

[Ed.  Note.— For  other  cases,  see  Evidence^ 
Cent.  Dig.  H  2196-2218 ;  Dec.  Dig.  |  474.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;  W.  B.  De  Loach,  Spe- 
cial Judge. 

Action  by  Alfred  Aldrlcb  against  the 
RouChern  Railway  Company  and  the  South- 
ern Railway,  Carolina  Division.  From  a 
Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Harley  &  Beat,  of  Barnwell,  for  appellants. 
R.  a  HolmaUf  of  Barnwell,  and  W.  H.  Town- 
send,  of  'Columbia,  for  respondent 

HYDRICE,  J.  For  several  seasons  prior 
to  1009-10,  the  plalnUfl  had  engaged  in  buy- 
ing cotton  seed  and  shipping  them  to  Mexico, 
over  the  Atlantic  Coast  Line  Railroad,  for 
sale  for  planting  purposes.  Defendant's 
agent  at  Barnwell  solicited  the  business,  and 
plaintifl  told  him  that,  if  defendant  would 
give  him  better  rates  than  the  Coast  Line,  he 
would  ship  over  defendant*s  road. 

It  appears  from  the  evidence  that  it  Is 
quite  difficult,  if  not  impossible  in  some  caBe% 
for  the  local  nUlroad  agents  to  figure  out, 
from  the  schedule  of  rates  died  and  publish- . 
ed,  the  correct  rate  applicable  to  interstate 
shipments;  and  it  Is  apedaUy  difficult,  when 
the  matter  is  complicated,  as  It  was  in  this 
case,  by  the  fiict  that  the  units  of  weight  and 
value  In  the  two  countries  are  different  and 
the  rate  of  exchange  between  them  is  vari- 
able. Hence  the  defendant's  local  agent  re- 
ferred the  matter  to  the  general  freight 
agent,  who  testified  that  he  was  employed 
especially  for  that  purpose. 

On  October  16, 1900,  he  wrote  plaintiff  that 
the  rate  on  seed  In  car  load  lota,  from  Bam- 
well,  S.  C,  to  Torreon  and  Gomez  Palaclo, 
-Hnico,  was  90%  cente  per  hundred  pounds. 
According  to  the  schedule  of  rates  filed  with 
the  Interstate  Commerce  Commission  at  that 
time  and  published,  the  correct  rate  was  97% 
cents  per  hundred  pounds.  Some  time  after 
receiving  this  letter,  plaintiff  made  requisi- 
tion on  defendant's  local  agent  for  a  number 
of  empty  cars  te  be  loaded  for  shipment  On 
October  26th  or  27th,  after  plaintiff  bad 
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loaded  two  cars  and  was  loading  tbe  third, 
defendant* a  local  agent  informed  Mm  tliat  an 
error  had  been  made  In  quoting  the  rate,  and 
that  It  was  10  cents  a  hundred  more  6ian 
the  rate  quoted.  That  would  have  made 
the  rate  100^  cents  per  hundred.  Plaintiff 
told  the  agent  that  he  could  not  ase  that  rate, 
and  thereafter  he  shipped  thie  seed  in  the  two 
cars,  which  he  had  already  bought  and  paid 
for,  to  an  oil  mill  in  Columbia,  S.  C,  and 
sold  them  at  a  loss.  Iliereafter,  on  October 
30th,  but  after  plaintiff  had  sold  the  seed 
which  he  intended  to  ship  to  Mexico,  defend- 
ant's general  freight  agent  iDformed  plaintiff 
that  the  correct  rate  was  97H  per  hundred. 
Plaintiff  would  have  paid  the  correct  rate  If 
he  had  been  Informed  what  it  was  before  he 
had  sold  the  seed. 

This  action  was  brought  to  reeorer  dam- 
ages for  lost  profits  on  the  sale  ot  25  our 
loads  of  B^ed  contemplated  and  eozttraeted 
tor.  Plaintiff  testified  that  he  paid  not  ex- 
ceeding 924  per  ton  for  the  seed  be  bought, 
and  that  tbcty  were  worth  $37.00  per  ton  la 
Sflexlca  He  also  testified  that  he  actually 
bought  and  paid  for  only  the  two  car  loads 
mentioned,  and  that  the  persons  with  whom 
he  had  contracted  to  buy  other  seed  released 
him  from  liability  on  his  contracts.  He  claim- 
ed damages  for  the  loss  of  profits  <m  25  car 
loads ;  but  the  court  instructed  the  Jury  ttiat 
he  could  recorer  only  the  damages  which  he 
actually  sustained,  lie  verdict  was  in  his 
ftiTor  for  $890.  In  view  of  the  evidence  of 
the  plaintiff  above  stated,  and  the  instrac- 
tious  above  stated,  and  the  amonnt  of  the 
verdict,  we  conclude  that  ttie  jury  awarded 
damages  only  for  the  loss  of  profits  on  the 
two  car  loads  of  seed  which  plaintiff  actually 
bought  and  paid  for  and  tendered  to  defend- 
ant for  shipment 

[1]  According  to  the  undisputed  evidence, 
the  court  ruled  and  Instructed  the  jury  that 
ffiyt  cents,  the  rate  which  had  been  filed  with 
'and  approved  by  the  Interstate  Commerce 
Commission  and  published,  was  the  lawful 
rate  and  the  only  rate  wMch  defendant  could 
lawfully  charge  or  collect;  that  defraidant  was 
bound  by  law  to  charge  and  collect  that  rate, 
no  more  and  no  less;  and  that  If  defendant 
refused  to  receive  and  transport  the  seed,  ex- 
cept upon  payment  of  a  higher  rate,  it  was 
liable  to  plaintiff  for  the  resulting  damages. 
We  think  the  court  was  right  In  this  ruling 
and  Instruction.  No  error  In  quoting  a  rate 
which  has  been  filed  with  the  Commission 
and  published  will  be  allowed  to  prevent  a 
carrier  from  collecting  the  correct  rate  appli- 
cable to  an  interstate  shipment.  Gulf,  etc., 
B.  Ca  V.  Hefley,  158  U.  S.  08,  15  Sup.  Gt 
802,  39  L.  Ed.  910;  Texas,  etc,  R.  Co.  v. 
Bflugg,  202  n.  S.  242.  26  Sup.  Ct  628,  60  L. 
Ed.  1011;  Texas  ft  C  Jt.  Go.  V.  Abilene  Cotton 
Oil  Co.,  204  tJ.  &  426,  27  Sup.  GL  350^  61  L. 
Bd.  563,  9  Ann.  Oa&  1070.  Such  an  error 
is  not  binding  mun  either  carrtor  or  shipper, 
because  both  are  presumed  to  know  the  cor- 
rect rat&  United  States  r.  Miller,  223  U.  & 


590,  32  Sup.  Ct  323,  56  Ed.  569;  Chicago, 
etc.,  R,  Co.  V.  Kirby,  225  U.  S.  155,  32  Sup. 
Ct  648,  66  L.  Ed.  1033 ;  Adams  Express  Co. 
V.  Groninger,  226  U.  S.  491,  33  Sup.  Ct  148, 
57  L.  Ed.  814,  decided  January  6, 1913;  Kan- 
sas Cl(7  Southern  R.  Co.  v.  Cari,  227  U.  8. 
639,  33  Sup.  Ct.  391,  67  L.  Ed.  688,  decided 
March  10, 1913.  Nor  does  such  an  error  sub- 
ject a  carrier  to  liability  for  damages  result- 
ing from  any  action  tak&i  by  an  Intending 
shipper  in  reliance  upon  the  quoted  rate. 
Illinois  Central  B,  Go.  v.  Hendersm  Elerator 
Co.,  226  U.  S.  441,  88  Sup.  Ot  176.  L.  Ed. 
290,  decided  January  6. 191S.  In  the  Carl  Case 
the  court  said:  "Neither  the  Intratlonal  nor 
accidental  mlsstatonent  of  the  applicable 
pabllahed  rate  will  bind  the  carrier  or  ahlp- 
per.  The  lawful  rate  Is  that  which  the  car^ 
rier  must  exact  and  tliat  irtilch  the  sh^per 
must  pay.  The  shipper's  knowledge  of  fbe 
lawful  ratd  la  oonduslvely  presumed,  and 
the  carrier  may  not  be  required  to  surrender 
the  goods  carried  upon  tho  payment  of  the 
rate  pal^  If  that  was  less  than  the  lawful 
rate,  untD  the  full  legal  rate  has  been  p^d. 
Texas  ft  G.  B.  Ca  V.  Mug&  supra.  Not  is  the 
carrier  liable  for  danuiges  resulting  from  a 
mistake  In  quoting  a  rate  less  than  the  fnll 
published  rate.  Ullncds  a  B.  Ca  v.  Hender- 
son Elevator  Go„  226  U.  S.  441  [33  Supw  Gt 
176.  67  Xi.  Ed.  280J,,  decided  January  6,  lOlSL 
Nor  can  a  carrier  legally  contract  wltb  a 
particular  sharper  for  an  unusual  service  nn- 
leas  he  make  and  pubUsh  a  rate  for  such  serv- 
ice equally  open  to  alL  Chicago  ft  C  B.  Co. 
V.  Kirby.  supra."  It  follows,  therefor^  that. 
If  plaintiff's  rl^t  to  recover  bad  depended 
solely  upon  d^endant^s  errw  In  quoting  the 
rate  and  on  the  action  which  he  claims  to 
have  taken  on  the  taXth  ot  tlie  quoted  rate, 
his  complaint  should  have  been  dlsmtosed. 

But  the  auctions  and  the  evidence  in- 
volve something  more,  to  wit  the  refusal  of 
defendant  to  receive  and  carry  the  shipment 
except  upon  the  payment  ot  an  unlawful 
charge.  If  the  tact  be  that  defendant  did 
so  refuse,  it  Incurred  llablUt^  for  the  result- 
ing damages.  Avlnger  v.  &  0.  B.  Co.,  29  S. 
a  266,  7  S.  E.  493,  13  Am.  St  Bep.  TIB;  6 
A.  ft  E.  Bna  L.  (2d  Ed.)  168.  In  the  Abilene 
Case  the  Supreme  Court  of  the  United  States 
said:  "Without  going  into  detail.  It  may  not 
be  doubted  that  at  common  law,  where  a 
carrier  refused  to  receive  goods  ottered  for 
carriage  except  upon  the  paymoit  of  an  un- 
reasonable sum,  the  shipps  had  a  right  of 
action  In  damages.  *  *  *  As  the  r^bt  to 
recover,  whlidi  the  court  below  sustained,  was 
clearly  within  the  principles  Just  stated,  and 
as  it  is  conceded  that  the  act  to  r^ulate 
commerce  did  not  in  so  many  words  atvogate 
such  right  it  follows  Oat  the  contention 
that  the  right  was  taken  away  by  the  act  to 
regulate  conuoerce  rests  upon  the  pn^N»iti<m 
that  such  result  was  accomplished  by  impli- 
cation. In  testing  the  correctneas  of  this 
proposition,  we  concede  that  we  must  be 
guided  bj  the  prlncl^e  fliat  zcpeals  by  Im- 
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plication  are  not  fftvored,  and  Indeed  that  a 
afatote  toill  not  &e  oon$trued  aa  taking  away 
a  oommoti-Iaw  right  exUting  at  the  date  of 
ita  emtetmeni,  unlets  that  retult  i*  impera- 
tively  required;  that  it  to  tap,  unlets  it  be 
found  that  the  pre-eatfattng  right  tt  «o  repug- 
nant to  the  ttatute  Oai  the  eurvtoal  of  such 
right  would  in  effect  deprive  the  tuhsequent 
atatute  of  He  egleaoy—fn  other  words,  ren- 
der  iU  imwMOiu  nugoiorv."  (ItallcB  added.) 
That  case  and  Uie  ottaen  above  dted  hold 
that  the  rate  filed  and  published  1b  presumed 
to  be  reasonable^  and  that  no  other  can  be 
lavfuUy  incteO. 

£1-4]  Under  the  drcnmatancee  detafled,  tiie 
loading  ot  the  seed  Into  cars  famished  by  de- 
feaidant,  with  the  Intent  Of  both  parties  that 
they  were  to  be  shipped  to  Mexico  over  de- 
Cendant^B  roadf  was  soffidoit  to  warrant  the 
inference  of  a  tende;  of  them  for  snch  ship- 
ment; and  the  qnotatton  of  an  excesalTe 
rate,  even  though  it  was  done  under  the  be- 
lief that  it  was  the  lawful  rate,  was  enough 
to  jnstl^  the  Inference  of  a  refusal  to  trans- 
port Oie  seed,  exc^t  upon  payment  €t  the 
Tate  qootod.  Whether*  under  all  the  dicnm- 
stmnoee,  snch  Inferences  should  have  been 
drawn  were  qnesUons  of  fact  which  were 
properly  snhmltted  to  the  jury;  and,  under 
the  char^  the  Terdlct  must  be  constmed  as 
rescdvlng  them  In  plalntUTs  favor  and  as 
eatabUsblng  the  tect  that  plalnttflCs  recovery 
was  based  upon  defendant's  refusal  to  re- 
ceive and  transport  the  seed,  except  upon 
payment  of  an  unlawful  exaction.  Mioreover, 
d^^endant  is  concluded  from  contending  In 
this  court  that  there  was  no  teetfmony  tend- 
ing to  show  such  refusal,  because  that  point 
was  not  made  in  the  61rcnit  court. 

II]  We  think  there  can  be  no  doubt  that 
the  drcoit  court  had  jurisdiction  of  the  ac- 
tion. It  was  based  on  the  violation  of  a 
common  law  duty,  in  the  Abilene  Case,  aft^ 
stating  4he  prlndlples  above  quoted,  the  court 
proceeded  to  show  that  the  remedy  invoked 
by  the  shipper  was  so  inconsistent  with  the 
providonst  purpose,  and  Intent  of  the  act  to 
regulate  commerce  tha^  If  allowed.  It  would 
prove  to  be  destructive  of  It  In  constru- 
ing section  22  of  that  act,  whltAi  says  that 
"nothing  in  this  act  contained  shall  In  any 
way  abrogate  or  alter  the  remedies  now  ex- 
isting at  common  law  or  by  statute,  but  the 
provisions  of  this  act  are  in  addition  to  snch 
remedies,"  the  court  said:  "This  clause,  how- 
ever, cannot  in  reason  be  constmed  as  contin- 
uing in  shippers  a  common-law  right,  the 
CTntinued  existence  of  which  would  be  ab- 
solutely inconsistent  with  the  provisions  of 
the  act.  In  other  words,  the  act  cannot  be 
held  to  destroy  itsell  The  clause  Is  concern- 
ed alone  with  rights  recognized  in  or  duties 
Imposed  by  the  act,  and  the  manifest  purpose 
of  the  provision  in  question  was  to  make 
plain  the  intention  that  any  spedflc  remedy 
given  by  the  act  should  be  regarded  as  cu- 
mulative, when  other  appropriate  common-law 
or  statutory  rexnedles  existed  for  the  redress 


of  the  particular  grievance  or  whftag  dealt 
with  In  the  act"  In  this  case  not  only  does 
the  common  law  afford  a  remedy  Cor  tlie  par* 
tlcular  grievance  complained  of  but  it  is  «!• 
tlrely  consistent  with  the  provisions  of  the 
act  regulattiv  commerce  and  therefor^  by 
the  eqiress  terms  of  section  22,  it  was  pie- 
sorved  to  the  lOili^ter.  CHbson  t,  Bailroad 
Co.,  88  S.  a  S66.  70  S.  B.  1080;  Hardaway 
V.  BaUway  Co.,  90  8.  a  475,  78  S.  B.  1020; 
Bliasouri  P.  R.  Co.  v.  Larabee  Flour  Mills 
Co.,  211  U.  &  012,  20  Sup.  Ot  214,  68  L. 
Ed.  892 ;  M oudon  v.  New  Tork,  etc.,  B.  Oo., 
223  n.  S.  1.  82  Sup.  Ot  100.  66  L.  Bd.  827, 
38  L  R  A.  (N.  S.)  44;  LouisvlUe  &  a  B. 
Go.  V.  F.  W.  Cook  Brewing  Co.,  223  U.  S. 
70.  32  Sop.  Ct  188,  66  Ii.  Ed.  366:  Galveston, 
eta,  B.  Co.  Wallace,  223  U.  8.  481,  82  Sup. 
Ct  205,  66  L.  Ed.  517;  Claflin  T.  Houstinan, 
93  U.  S.  130,  23  Ia  Ed.  833;  Gopp  v.  L.  ft 
N.  B.  Co.,  48  La.  Ann.  611,  9  South.  441,  12 
Ii.  B.  A.  726,  as  Am.  St  Bep.  198 ;  Loughln 
V.  UcCaulley,  186  Pa.  617,  40  AtL  1020,  48 
Ii.  B.  A.  88»  re  Am.  St  B^  872,  and 
notefc 

In  Galveston,  eta,'  B.  Ooi  t.  Wallace  su- 
pra, the  railroad  company  was  sued  in  the 
stete  court,  as  the  'initial  carrier,'*  under 
the  GarmaCk  Ammdment  (Act  June  29,  1906, 
c  8691, 1 7, 84  Stet  603  [U.  S.  Comp.  St  1901, 
p.  1807]),  fbr  a  loss  which  occurred  m  a  con- 
necting line.  Objection  was  made  to  the 
Jurisdiction  of  the  state  court  on  the  ground 
fb&t  section  9  of  the  original  act  to  re- 
late commerce  provided  that  persons  dam- 
aged by  a  viotafton  of  the  stetute  "might 
make  complaint  before  the  commission 
•  •  •  or  la  any  District  or  Orcult' Court 
of  the  United  States."  But  the  court  said 
that  "damage  caused  by  failure  Jo  deliver 
goods  is  in  no  way  traceable  to  a  violation  of 
the  stetute  and  Is  not  therefore,  witUn  tba 
provisions  of  sections  8  and  0  of  the  act  to 
regulate  commerce^"  With  regard  to  the 
matter  of  Jurisdiction,  fhe  court  also  mid: 
"Where  the  stetute  cnattng  the  right  pro- 
vides an  exclusive  remedy,  to  be  enforced 
In  a  particular  way  or  before  a  Q>edal  tri- 
bnnal,  the  aggrieved  party  will  be  1^  to  the 
remedy  given  by  the  stetute  which  created 
the  right  But  Jurisdiction  is  not  defeated  by 
implication.  And,  conridering  the  relation 
between  the  federal  and  stete  govemmmt 
there  Is  no  presumption  ttat  Congress  intend- 
ed to  prevent  stete  cOurto  from  exercising  the 
general  Jurisdiction  already  possessed  by 
them  and  under  which  they  had  the  power  to 
hear  and  determine  causes  of  action  created 
by  federal  stetute." 

This  case  does  not  fall  within  the  princi- 
ple of  the  Held  Case,  222  U.  S.  424,  82  Sup. 
Ct  140,  66  Ii.  Ed.  257.  In  that  case  the 
state  court  undertook  to  enforce  a  stete 
stetnte  which  Imposed  a  [>enalty  on  common 
carriers  for  refusal  to  receive  and  transport 
goods  when  tendered.  At  the  time  the  goods 
were  tendered  for  shipment,  the  carrier  had 
not  filed  and  published  a  through  rate  as 
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required  by  tbe  act  to  regulate  commerce, 
wblcb  also  provided  that  do  carrier  shonld 
engage  in  Interstate  transportation  until  sucb 
scbedule  of  rates  was  filed  and  published,  and 
penalized  tbe  violation  of  the  inhibition.  It 
clearly  appeared,  therefore,  tliat  the  state 
statute  was  In  conflict  with  tbe  federal  stat- 
ute and  commanded  the  doing  of  that  which 
tbe  latter  forbade.  Necessarily  the  state 
statute  was  held  to  be  Tdid  on  the  principle 
that,  when  Congress  assume  control  of  any 
subject  of  Interstate  commerce,  all  conflict- 
ing state  laws  on  the  same  subject  are  su- 
perseded. This  Is  a  necessary  consequence  tff 
the  supremacy  of  an  act  of  Congress  over  the 
subject  For  the  same  reason,  a  statute  of 
Minnesota,  which  penalized  interstate  carri- 
ers, for  failure  to  famish  cars  on  demand 
for  the  initiation  of  interstate  shipments,  was 
held  rold  in  Chicago,  etc.,  R.  Co.  t.  Hard- 
wlck  Farmers'  Elevator  Co.,  226  U.  S.  426, 
33  Sup.  Ct  174.  67  L.  Ed.  284^  decided  Jan- 
uary 6,  1813. 

This  case  rather  falls  within  tbe  principle 
announced  in  Missouri  P.  R.  Co.  v.  Lara  bee 
Flour  Mills  Co.,  supra,  in  which  the  Supreme 
Court  of  Kansas  was  sustained  in  compell- 
ing a  carrier  by  mandamus  to  transfer  and 
return  loaded  and  unloaded  cars  from  the 
line  of  a  connecting  carrier  to  the  flour  mill 
of  the  shipper,  on  demand  and  payment  of 
the  customary  charges  therefor,  although 
both  carriers  were  engaged  in  interstate  com- 
merce, and  three-fifths  of  the  output  of  the 
mill  was  shipped  out  of  the  state.  The  court 
held  that  tbe  state  court  had  Jurisdiction  to 
compel  the  performance  of  tbe  duty,  which 
was  a  common-law  duty,  in  the  absence  of 
regulation  of  the  same  subject  by  congres- 
sional authority.  There  is  nothing  in  the  act 
to  regulate  commerce  which  exempts  a  com- 
mon carrier  of  interstate  commerce  from  the 
common-law  liability  for  damages  for  refus- 
ing to  receive  and  transport  a  shipment  prop- 
erly tendered,  and  there  Is  nothing  In  the  ac- 
tion of  tbe  state  court  enforcing  that  liability 
which  conflicts  with  any  provision  of  ttiat 
act  Therefore,  under  the  authorities  above 
cited,  and  tbe  cases  following,  there  was  no 
error  In  overruling  tbe  objection  to  the  Ju- 
risdiction of  tbe  court  Reid  v.  Colorado,  187 
U.  S.  137,  23  Sup.  Ct.  92,  47  L.  Ed.  108 ;  Slls- 
sourl.  K.  &  T.  R.  Co.  v.  Haber,  169  D.  S. 
613,  IS  Sop.  Ct  488,  42  L.  Ed.  878. 

[6]  Under  tbe  view  which  we  have  taken  of 
tbe  case,  tbe  objection  that  plaintiff  could  not 
recover  damages  because  there  was  no  notice 
to  the  defendant  of  the  number  of  cars  that 
be  intended  to  ship  and  of  the  amount  of  tbe 
damages  that  he  would  sustain  as  tbe  result 
of  defendant's  delict  (it  being  contended  by 
defendant  that  tbe  damages  sued  for  are  spe- 
cial damages)  need  not  be  considered,  because 
we  have  seen  that,  under  plaintiff's  testimony 
and  the  Judge's  charge,  which  we  are  bound 
to  assume  the  Jury  obeyed,  no  damages  could 
hare  been  allowed,  except  for  tbe  loss  of 


profits  on  the  two  car  loads  of  seed  which 
plaintiff  had  bought  and  paid  for,  and  tbe 
amount  of  the  verdict  shows  that  none  other 
were  awarded.  And  as  to  those  two  cars,  de- 
fendant certainly  had  notice  of  the  drcnm- 
stances  and  the  purpose  of  the  shipment  We 
must  not  be  understood,  however,  as  conced- 
ing, by  these  remarks,  that  the  damages  re- 
covered were,  in  fact,  special  damages  or 
that  it  would  have  been  necessary  to  the 
recovery  of  such  damages  that  tbe  carrier 
should  have  had  notice  of  tbe  number  of  cars 
intended  to  be  shipped  or  of  the  amount  of 
the  damages  which  would  result  from  any 
delict  on  its  part  witb  regard  to  the  ablp- 
ment. 

[7]  Defendant's  contention  that  the  mea- 
sure of  damages  was  only  the  difference  be- 
tween the  correct  rate  and  the  quoted  rate 
cannot  be  sustained.  5  A.  &  E.  Enc.  L.  (2d 
Ed.)  388 ;  Hope  Cotton  Oil  Co.  t.  Texas  R. 
R.  Co.,  10  Interst  Com.  B.  686. 

[t]  In  view  of  the  fact  that  the  correct 
rate  was  proved  by  undisputed  evidence  and 
the  Jury  were  correctly  Instructed  what  It 
was,  we  cannot  see  how  defendant  could 
have  been  prejudiced  by  the  admission  of  the 
letters  of  tbe  general  freight  agent  to  plain- 
tiff, quoting  an  incorrect  rate. 

[I]  We  do  not  concede,  howev^,  that  the 
letters  were  improperly  admitted.  We  think 
they  were  competent  The  fact  that  the 
certificate  of  the  secretary  of  the  Interstate 
Commerce  Commission  Is  made  prima  fade 
evidence  of  the  correctness  of  the  rates  cer- 
tified Implies  tliat  the  rate  may  be  proved 
In  some  other  manner  and  bj  some  otbn  evi- 
dence. 

[10]  There  was  no  error  in  allowing  the 
plaintiff  to  testis  as  to  the  market  value  of 
seed  In  Slexlco.  He  testified  that  he  knew 
what  tbe  market  value  was  and.  as  a  basis 
of  his  knowledge,  said  that  he  had  been  to 
Mexico  and  had  also  sold  seed  there  through 
others  and  had  received  and  accepted  the  re- 
port of  sales  made  by  them,  which  was  a 
fundamental  and  practical  test  of  the  market 
value.   16  Cyc.  1143. 

Judgment  aflSnned. 

GARY,  C.  J.,  and  WATTS  and  FBA8EB, 

J3^  concur. 


MARTIN  V.  HALL. 
(Supreme  Court  of  Appeals  of  Virginia-  SepL 
11,  1813.) 

1.  Evidence  (%  419*)  —  Pabol  Evidenc«  — 
Deeds— Consideration. 

While  the  redtal  in  a  deed  of  tbe  amount 
of  consideration  and  its  payment  is  prima  fa- 
de evidence  thereof,  it  may  be  shown  by  parol 
evidence  that  tbe  actual  congideratioii  paid  or 
promised  was  different  from  that  stated,  or 
that  it  has  not  been  paid,  if  lucb  evidence  doea 
not  alter  or  contradict  ua  legid  import  of  the 
deed. 

[Ed.  Note.— For  other  oases,  see  Evidmce, 
Cent  Dig.  U  1912-1928;  Dec.  Dig.  i  4ia*] 
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2.  BviDiiKs  (i  439*}  —  Paul  vmoEinm  — 
Deeds— GoKsiDBUTion. 

Where  a  deed  recited  a  money  conadera- 
tion  of  f600,  the  receipt  of  which  was  ackaowl- 
edsed  by  the  grantor,  it  could  be  shown  by  pa- 
rol eridence  uat  iraile,  as  a  matter  of  form, 
9600  passed  from  the  grantee  to  the  rraotor. 
It  was  immediately  returned,  and  that  the  real 
consideration  was  the  support  and  maintenance 
of  the  grantor  dorini  his  life;  tSds  not  alter- 
ing or  in  any  way  affecting  the  legal  import  of 
the  deed. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1912-1828;  Dee.  Dig.  |  419.*] 

8.  Deeds  (|  19*>— Faxlitbe— Gohszobutxoh— 

Reuef. 

Where  the  consideration  tor  a  conveyance 
of  land  was  the  support  and  maintoiance  of 
tbe  grantor  for  life,  and  the  grantee  not  only 
failed  to  support  and  maintain  the  grantor,  but 
denied  that  she  was  onder  any  legal  obligation 
to  do  BO,  the  consideration  failed,  and  the  gran- 
tor was  entitied  to  have  the  conveyance  re- 
scinded by  a  court  of  equity,  there  being  no 
adequate  remedy  at  law. 

[Ed.  Mote.— For  other  cases,  see  Deeds,  Gent 
Dig.  I  38;  Dec  Dig.  I  10.*} 

Appeal  from  Circuit  Court,  Bedford  Conuty. 

Suit  by  Matthew  V.  Hall  against  Martha 
Bell  Martin.  From  a  decree  for  plaintiff, 
defendant  appeals.  Affirmed. 

8.  S.  Lambeth,  Jr.,  and  Landon  Lowry,  both 
of  Bedford  City,  for  api>eUant  Sale  & 
Withers,  of  Bedford  Clt?,  and  &  V.  Eenqt, 
of  Lynchburg,  for  appellee. 

BUCHANAN,  J.  Tbe  object  of  this  salt 
was  to  set  aside  and  anntil  a  deed  by  which 
the  appellee  conveyed  to  the  appellant  a  tract 
of  land  containing  about  ISO  acres.  The  re- 
lief prayed  for  was  granted  by  tbe  drcolt 
court,  and  from  that  action  this  appeal  was 
aUowied. 

The  material  qnestlon  Involved  In  the  case 
Is  whether  or  not  parol  evidence  was  admis- 
sible to  show  that  the  real  consideration  for 
the  land  conveyed  waa  tbe  support  and 
maintenance  of  the  grantor  during  his  life 
by  the  grantee.  Instead  of  the  money  consid- 
eration stated  in  tbe  deed. 

Tbe  deed,  omitting  formal  parts,  is  as  fol- 
lovlrs: 

"Witnesseth.  ttiat  for  and  in  consideration 
of  tbe  sum  of  six  bandied  dollars  In  band 
paid  by  the  said  party  of  the  other  part,  the 
receipt  whereof  is  hereby  acknowledged,  the 
said  party  of  the  flrst  part  has  bargained 
and  stdd,  and  by  tbem  presents  does  sell, 
release,  and  convey  with  special  warranty 
unto  the  said  party  of  the  other  part,  all 
right,  title,  and  Interest  in  and  to  a  certain 
tract  or  parcel  of  land  lying  In  the  south  side 
of  Bedford  conuty,  on  the  head  waters  of 
Aabwell's  Mill  creek,  adjoining  the  lands  of 
Melissa  J.  Kennett,  Allen  A.  J.  Hall,  and 
others,  and  being  the  same  land  purchased 
from  John  Hall's  estate,  containing  132% 
acres,  be  the  same  more  or  less." 

[f^  The  statement  In  tbe  deed  as  to  the 
oonslderation  Is  a  mere  recital  of  tbe  amonnt 


and  that  It  had  heea  paid;  tmt,  white  mcb 
recital  Is  prima  fade  evldooce  of  the  facts 
redted,  the  trne  consideratltm  for  the  con- 
v^ance  may  be  inquired  Into,  and  It  may  be 
shown  by  parol  evidence  that  the  actual 
consideration  paid  or  piorolsed  yna  different 
from  that  stated  in  the  deed,  and  also  to 
contradict  the  redtal  in  the  deed  that  the 
consideration  had  been  paid,  provided  such 
evidence  does  not  alter  or  cmtradict  the  1^1 
import  of  the  deed.  See  HcKee  v.  Buntii^ 
McNeal  Beal  Est  Co.,  7T  S.  E.  S16,  dedded 
at  the  March  term,  1918^  of  the  court,  and 
aathorities  there  dted. 

[2,  8]  Tbe  parol  evidence  offered  and  con- 
sidered by  the  trial  court  did  not  alter  or  in 
any  way  affect  the  l^al  Import  of  the  deed. 
It  satisfactorily  shows  that  while,  as  a  mat- 
ter of  form,  ¥600  passed  through  the  bands 
of  the  grantee  to  the  grantor,  It  was  im- 
mediately returned  to  the  grantee's  father, 
and  that  tbe  real  consideration  tor  the  con- 
veyance waa  the  support  and  maintenance 
of  the  grantor  during  bis  life  by  the  grantee. 
The  parties  seem  to  be  quite  Ignorant,  and 
the  evidence  tended  to  show  that  they  had 
the  impression  that,  although  the  true  con- 
sideration for  the  deed  was  the  support  and 
maintenance  of  the  grantor  it  waa  necessary, 
to  give  validity  to  the  deed,  that  it  should  re- 
dte  or  state  that  a  money  consideration  had 
passed.  Pursuant  to  the  real  agreement 
between  the  grantor  and  the  grantee,  tbe  lat- 
ter did  support  and  maintain  the  former 
after  tbe  execution  of  the  conveyance  in 
1904  for  about  two  years.  Then  differences 
arose  between  them.  The  grantee  refused 
to  wash  the  grantor's  clothing,  or  to  have 
It  done  for  him,  and  he  had  to  get  it  done 
elsewhere  and  pay  for  It  On  account  of  un- 
kind treatment,  the  grantor  left  the  premises 
for  a  time.  The  parties  afterwards  tried  to 
adjust  or  have  their  differences  adjusted, 
but  were  unable  or  failed  to  do  so.  Just 
previous  to  tbe  institution  of  this  suit  the 
grantor  went  to  the  premises  which  he  bad 
conveyed  to  the  grantee  to  talk  with  the 
grantee  abont  their  matters,  when  she  ordered 
the  grantor  to  leave  the  premises  and  denied 
that  she  was  under  any  obligation  to  sup- 
port and  maintain  him.  oiaimiTis  then*  as  she 
does  now,  tbat  the  considwation  for  the 
conveyance  was  money,  and  not  support  and 
maintenance. 

No  good  purpose  could  be  subserved  by 
discussing  in  detail  the  evidence  in  the  case. 
It  will  be  aoffldent  to  say  that  it  satisfactori- 
ly shows  that  the  real  consideration  for  tbe 
conv^^ce  sought  to  be  set  aside  was  the  sup- 
port and  maintenance  of  the  grantor  for  life 
by  the  grantee ;  that  the  latter  has  not  only 
foiled  to  support  and  maintain  tbe  grantor, 
but  before  the  Institution  of  this  salt,  as  well 
as  in  ber  answer  to  the  bill  and  in  her  dep- 
odtlon,  denied  that  she  was  under  any  legal 
obUgatlon  to  do  so.  Tbe  consideration  of  the 
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conTeyMioe  Cor  support  and  malntananco 
having  thoa  failed;  the  grantor  was  entitled, 
iindir  tike  dedalona  ot  ttUs  court  In  Wampler 
T.  Wampler,  90  CHrat  (71  Va.)  454,  Iiowman 
T.  OEawford.  99  Va.  688,  40  8.  B.  17,  and 
Keister  t.  Onblne,  101  Va.  768,  40  8.  E.  285, 
to  come  Into  a  coort  of  equity,  becaase  he 
had  no  adeqaate  remedy  at  law,  and  have  the 
conveyance  rescinded. 

The  decree  complained  of  most  therefore 
be  affirmed. 

Affirmed. 


DRAFBR  T.  GOHHONWEAJ^TH. 
Supreme  Court  of  Appeals  ctf  Tiighiia.  Sept 

11, 1913.) 

1.  HVSBAND  ARD  WiFB  (|  818*)  —  NOKSUP- 
POBT— EriDBNCE. 

In  a  proBecution  of  a  husband  for  total 
nonsupport  of  hifl  wife,  evidence  that  accused 
had  two  small  children  by  a  former  marriage 
dependent  on  him  for  support  was  inadmisaible. 

[Ed.  Note.— -For  other  Gases,  see  Husband 
and  Wife,  Cent  Dig.  |  UIO;  De&  Dig.  |  818.*] 

2.  Husband  and  Wm  (}  3(KS*)— Kokbuf- 
POBT— Dbfenhbs. 

That  a  wife,  after  separation  because  of 
her  husband's  fault,  took  service  and  supported 
herself  was  no  defense  to  a  proseentton  for 
nonsupport 

[Ed.  Note.— For  other  cases,  see  Husband 
and  WUe,  Gent  Dig.  %  1103;  Dec  Dig.  |  805.*] 

3.  HuBBAnD  AKD  WiM  (|  305*)  —  Nonsup- 

FOBT— PBOaB0tlTXOir*^OTIVB  OT  CoHPUIlf- 

ANT. 

A  prosecQtion  of  a  husband  for  nonsupport 
of  his  wife  being  by  the  commonwealth,  the 
wife's  motive  in  testi^ing  against  him  is  Im- 
material. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  {  1103;  Dec.  Dig.  {  305.*] 

Error  to  Corporation  Court  of  Boanoke. 

James  Draper  was  convicted  of  desertion 
and  nonsupport,  and  be  brings  error.  Af- 
flrmed. 

Hairston  A  Willia,  of  Roanoke,  for  plaln- 
tltr  in  error.  The  Attorney  General  and 
Samuel  W.  Williams,  of  Blchmond.  for  the 
Commonwealth. 

WHITTLE^  J.  TUs  writ  of  error  brings 
under  review  the  judgment  of  the  corpora- 
tion coart  of  Roanoke  city  of  conviction  of 
the  accused,  James  Draper,  under  Va.  Code, 
S  8795c,  for  desertion  and  nonsupport  of 
his  wife. 

The  evidence  sustains  both  allegations  ot 
the  indictment;  and  therefore,  if  a  motion 
to  direct  a  verdict  ta  fttvor  of  t3ie  accused 
were  permissible  at  all  under  our  procedure, 
It  was  properly  overruled  In  this  Instance. 

[1]  The  otber  errors  assigned  1^  the  ac- 
cused which  demand  notice  are  these:  (1) 
The  refusal  of  the  court  to  admit  evidence 
to  show  that  the  accused  had  two  small  chil- 
dren by  a  former  marriage  dQ;>endait  upon 
him  for  support 

Such  evidence  is  inadmissible  where  the 


nonsupport  of  the  wife,  as  in  this  case,  tea* 
total. 

[2]  (2)  The  second  Instmctlon  asked  by 
the  accused  and  refused  b^  the  court  amounts 
to  this:  That  a  husband  cannot  be  ftnind 
guU^  of  nonsupport  of  his  wife  who,  aft^ 
a  s^jaiatlon  between  than  caused  by  his 
miaemdnet,  the  vrlf e  takes  servlee  and  sup- 
ports herself.  In  other  words,  that  such 
action  on  the  part  €t  the  wife  operates  a 
condonemrat  of  thfa  offiensa.  To  state  Uie 
proposition  is  to  answer  It 

[3]  (S)  The  last  instmctlon,  whldi  the 
court  also  refnsed,  told  the  Jury:  'That 
if  they  believed  from  the  evidence  that  the 
wife  •  •  •  caused  this  Indictment  to  be 
made  becanse  of  her  111  will  and  hatred  for 
her  husband,  and  not  because  of  his  alleged 
desertion  and  n^lect,  then  thef  nraat  find 
the  defendant  not  guilty." 

There  la  no  evidence  to  sustain  this  In- 
structlou.  But,  if  there  bad  been,  this  is  a 
prosecution  by  the  commonwealth  against 
the  accused  for  violation  of  tbe  criminal 
law  of  the  state,  and  whatever  motive  may 
have  actuated  the  wife  to  testify  against 
him  Is  immat»laL 

In  ady  view  of  the  case,  the  Judgment  la 
plainly  right  and  must  be  affirmed. 

Affirmed. 


C.  L.  RTTTER  LTTMBER  CO.,  Inc.,  v.  COAL 
MOUNTAIN  MINING  CO. 

(Snpreme  Court  of  Appeals  of  Virginia.  Sept 
11,  1913.) 

1.  Appeal  and  Ebbob  (S  503*)— Jubisdictioit 

— BUBDEK  op  PbOOF. 

The  burden  of  showing  the  ezistakce  of 
appellate  JurisdictloD  is  on  the  appellant,  vrtdch 
jurisdiction  must  affirmatively  appear  from  the 

record. 

[Ed.  Note.— For  otber  cases,  see  Appeal  and 
Error.  Cent  Dig.  S§  2810,  WH;  Dee.  Dig.  f 
SOS.*) 

2.  Appeal  and  Bbbob  (|  150*)— AnvLum 
Jdbisdictiow— Pabtt  Sbcohdabilt  Li*Br» 
— Statutes. 

Where  a  grantee  of  the  timber  on  certain 
land  was  decreed  only  secondarily  liable  In  a. 
suit  to  enforce  a  vendor's  lien  for  the  balance 
of  the  pnrciiase  price,  and  then  only  to  the  ex- 
tent of  the  deficiency  after  a  sale  of  the  land, 
such  grantee,  prior  to  such  sale,  was  not  en- 
titled to  appeal  under  Code  1904,  {  3464,  giving 
a  party  the  right  of  appeal  from  an  interlocu- 
tory decree  adjudicating  the  principles  of  a. 
cause. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  934-84iB;  Dec.  Dig.  & 
150.*] 

3.  APPEAL  AND  Ebbob  Q  160*)  —  Rioar  or 
Appeal  —  Pabtt  Seoondabilt  Liable  — 

Statutes. 

Code  1904,  {  3455,  provides  that  no  peti- 
tion shall  be  presented  for  appeal  from  or  wiit 
of  error  or  supersedeas  to  any  final  judgment, 
decree,  or  order  of  any  court,  where  tiie  ooa- 

troverST  is  for  a  matter  less  in  value  or  amount 
than  $300,  unless  there  be  drawn  in  question 
a  freehold  or  franchise,  or  tbe  title  or  bounds 
of  land,  or  the  order  of  the  State  Corporation 
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CotominioD,  or  some  matter  aot  merely  pecun- 
iary. Held  that,  wbere  a  grantee  of  the  tim- 
ber OD  certain  land  waa  decreed  only  leconda- 
rily  liable  for  a  deficient?  occurring  on  a  sale  of 
the  land  io  tatlafactlon  of  a  vendor's  lien,  such 
grantee,  prior  to  each  sale,  when  only  it  could 
be  ascertained  that  a  dendency  in  excess  of 
¥300  remained,  cotild  aot  appeal  from  sach  de- 
cree. 

_[Bd.  Note. — For  other  cases,  see  Appeal  and 
150*'}  Cent  Dig.  H  934-046:   Dea  Dig.  S 

Appeal  from  Cimilt  Conrt,  Tazewell 
Connty. 

Salt  by  the  Coal  Mountain  Mining  Com- 
pany against  R.  A.  Ayera  and  others.  From 
a  decree  in  favor  of  complainant,  but  holding 
the  G.  Lh  Rltter  Lumber  Company,  Incorpor- 
ated, secondarily  liable  only  fOr  a  balance 
due  on  the  sale  of  certain  land  to  satisfy 
complainant's  vendor's  lien,  the  Lumber  Com- 
pany appeala  Dismissed. 

Geo.  W.  8t  Glair,  at  Tazewell,  for  appel- 
lant. Greev«  ft  Qlllespie,  of  Taxewell,  for 
appellee. 

WHITTLE.  J.  The  appellee,  ttie  Coal 
Mountain  MInitig  Company,  conveyed  to  R. 
A.  Ayers  183.60  acres  of  land  situated  In 
Buchanan  connty  for  f2,7M,  $688.50  of  which 
was  paid  In  cash  and  the  residue  was  divided 
into  three  credit  Installments  of  $688.50  each. 
Notes  were  taken  for  the  deferred  payments, 
and  a  vendor's  11m  reserved  on  tbe  face  of 
the  deed  to  secure  the  unpaid  purchase 
money.  B,  A.  Ayers  afterwards  conveyed  the 
land  to  the  Empire  Coal  Land  Corporation, 
and  that  corporation  sold  the  merchantable 
standing  timber  on  the  tract  to  the  appellant, 
the  C.  L.  Rltter  Lumber  Company,  Incorpo- 
rated, which  cut  and  removed  timber  there- 
from of  the  value  of  $1,018.50.  The  appellee 
then  flled  a  bill  in  equity  against  B.  A.  Ayers, 
the  C.  Ia  Rltter  Lumber  Company,  Incor- 
porated, and  others,  to  recover  of  Ayers  the 
amount  of  unpaid  purchase  money  and  to 
subject  the  land  to  sale  to  satisfy  the  ven- 
dor's lien.  Tbe  bill  further  prayed  that.  If 
the  proceeds  of  sale  of  the  property  should 
prove  Insuffldmt  to  discharge  the  lien,  the 
plaintiff  might  recover  of  the  G.  U  Bitter 
LnmbCT  Company.  Incorporated,  the  balance 
of  the  amount  due  nndw  the  deed,  provided 
sncb  balance  did  irot  exceed  $1,018.00,  tbe 
value  of  the  timber  cut  and  removed  trova 
tbe  land  by  tiiat  company.  From  a  decree 
In  accordance  with  tbe  prayer  of  tbe  bill,  tbe 
G.  L.  BltUx  Lumber  Company,  Incorporated* 
appealed. 

We  are  met  at  tbe  threabold  of  tbe  ease 
with  a  motion  to  dismbn  the  appeal  <m  tbe 
ground  that  it  was  im^vldently  awarded. 
In  respect  to  that  motion  It  must  be  obsOT- 
ed  that  the  decree  against  the  appellant  Is 
not  absolute  bat  Is  conditioned  upon  tbe 
taUare  of  the  land,  tbe  primary  subject  for 
paymoit  of  tbe  d^bt,  when  exsoaeA  to  sale, 
to  prodnce  an  amount  mfficient  to  discharge 


in  whole  or  In  part  tbe  vendee^  Ucn  lestlng 
upon  it  Until  nich  sale  tbe  decree  against 
the  appelant  la  not  enforceable^  and  Iboi  It 
is  only  enforceable  for  soch  amount  as  may 
remain  unpaid  after  applying  tbe  proceeds 
of  sale  to  tbe  original  dd)t  It  is  therefore 
obviona  that  the  ultimate  llaUlity  of  tbe  ap- 
pellant ia  at  present  wholly  conjectural,  and 
cannot  be  ascertained  until  the  land,  the 
primary  subject  for  tbe  payment  of  tbe  debt, 
has  been  sold. 

Section  345S  of  the  Code  dedares  that  "no 
petition  shall  be  presented  for  an  appeal 
from,  or  writ  of  error  or  supersedeas  to,  any 
final  judgment,  decree,  or  order,  ♦  ♦  • 
of  any  court  ♦  •  •  when  the  controversy 
is  for  a  matter  lees  in  value  or  amount  tban 
three  hundred  dollars,  •  *  *  unless  tbbre 
be  drawn  in  question  a  freehold  or  franchise 
or  the  title  or  bounds  of  land,  or  the  action 
of  the  State  Corporation  Commission  or  some 
matter  not  merely  pecuniary." 

[1]  The  rule  is  settied  in  Vbrglnla  that  the 
"burden  of  showing  the  existence  of  jurisdic- 
tion to  hear  the  appeal  Is  on  the  plaintiff  In 
ttTor,  and  such  jurisdiction  must  afQrma- 
tlvely  appear  from  the  record."  Notes  to 
sections  8454,  3455,  of  tbe  Code,  dting  Com- 
monwealth V.  Chaffln,  87  Ta.  646,  12  S.  B. 
972;  Southern  FwtiUalnff  Co.  t.  Nelson,  6 
Va.  Law  J.  162. 

In  WlUlamsou  v.  Payne,  103  Ta.  061,  49 
S.  E.  660,  the  court  quotes  with  approval  the 
statement  of  the  law  from  2  Cyc.  556.  that: 
"Generally  speaking,  the  value  or  amount 
in  controversy  must  be  made  to  appear  af- 
flrmatlvely.  If  it  cannot  be  ascertained,  the 
appeal  will  be  dismissed,  and  the  burdra  is 
on  appellant  to  establish  the  jurisdiction." 

The  following  qualification  of  tbe  general 
rule  does  not  affect  this  case,  namely,  that 
"on  the  other  band,  when  tbe  original  de- 
mand is  pecuniary  and  In  excess  of  the  juris- 
dictional amount,  but  is  aUege4  by  the  ap- 
pellee to  have  been  reduced  below  that 
amount  by  payment,  tbe  onus  rests  upon  him 
to  make  that  fact  appear."  Fink  Bros,  ft 
Co.  V.  Denny,  TO  Va.  663 ;  Filler  v.  Tyler,  91 
Va.  458,  22  S.  E.  235.  The  principle  announc- 
ed in  Williamson  v.  Payne,  supra,  is  followed 
In  Lamb  v.  Thompson,  112  Va.  134,  70  S.  E. 
607. 

In  Marcbant  v.  Healy,  94  Va.  614,  27  B.  B. 
404,  it  was  held  that,  wbere  the  difference 
between  the  debt  asserted  by  the  plaintiff  in 
the  lower  court  and  the  amount  paid  thereon 
by  the  sale  of  the  debtor's  land  is  less  than 
Ibe  jurisdictional  amount,  no  appeal  lies. 

[2]  It  wiU  be  farther  noted  that  this  case 
is  not  controlled  by  tbe  provlaton  of  section 
8454,  giving  a  party  the  rli^t  of  appeal  i^om 
an  interlocutory  decree  "adjudicating  the 
principles  of  a  cauBb" 

[3]  The  applleatton  for  aroeal  la  not  amen- 
able to  objectltm  because  tbe  decree  does  not 
adjudicate  tbe  principles  of  tbe  cause,  but 
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because,  u  we  have  ^idearored  to  show,  that 
It  does  Bot  now  appur,  nor  can  It  be  made 
to  appear  nntll  tbiete  ha»  been  a  nle  ot  the 
land,  that  the  Uabmtr  of  the  appelant,  which 
la  merely  pecuniary,  will  ultimately  amount 
to«80a 

If  the  land,  when  sold,  dionld  brliuc  enough 
to  satiafy  the  vendor's  there  will  be  do 
liability  on  the  appellant,  and  consequentiy 
it  will  not  hare  hem  aggrlered  by  the  decree 
appealed  from.  And  If,  on  the  oQier  hand, 
the  land,  when  sold,  should  come  within  |800 
of  paying  off  the  TeDdor*B  Hen,  then  tlie  ap- 
pelant, though  aggrleTod  to  the  extent  of 
the  d^dt,  would  have  no  redress  1^  way  ot 
aK>eal. 

Our  eonduslon  Is  that  the  appeal  must  be 

dismissed  as  having  been  improvidently 
awarded,  but  without  prejudice  to  Appel- 
lant's  right  to  apply  for  another  appeal,  if 
warranted  by  future  deTelopments  In  the 
case. 
Appeal  dismissed. 


'UULLHra  T.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  mrglnia.  Sept 

11,  1913.) 

1.  InDIOnnCRT  and  iHrOBUATlON  (I  87*)— 
FOBH  ANO  RlQaiSlTES  —  ALLTOATION  OF 
Tunc— SUBFLUSAOE. 

Where  an  indictment  charged  that  accused 

on  the    day  of  ,  In  the  year  19 — » 

and  within  tfae  last  two  years,  did  anlawfully 
aelL  by  retail,  whisky,  etc.,  without  a  license,  it 
sumcieotly  charged  that  the  sale  was  within  the 
two-;ear  statutory  period  of  limitations;  the 
balance  of  the  allegation  as  to  tiie  time  bdng 
meaningless  and  surplusage. 

[Ed.  Note.— For  other  eases,  see  IniUetment 
and  Information,  Cent  IMg.  ||  244r-265;  Dee. 
Dig,  i  87.*] 

2.  Criminal  Law  (U  281,  282*)— Plbadino 

—Plea— Right  to  Deuurbgs  or  Reply. 
Where  a  plea  in  abatement  is  filed  to  an 
indictment,  the  commonwealth  may  demur  or 
reply,  but  it  cannot  do  both. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «  652,  6SS;  Dec.  Dig.  H  281, 
282.^] 

S.  Cbihinal  Law  ^  1144*)— Apfxaij— Pas- 
siTifPTioK  —  WimnBAWAii  or  Pxu,  in 
Abatement. 

Accused  having  pleaded  in  abatement,  the 
commonwealth  demurred  to  the  plea,  and,  the 
demurrer  having  been  overruled,  the  common- 
wealth offered  to  reply,  to  which  accused  ob- 
jected on  the  ground  that  the  commonwealth 
was  entitled  to  only  one  answer  to  the  plea. 
This  objection  having  been  overmled,  the 
court  permitted  the  commonwealth  to  reply,  to 
which  ruling  accused  excepted  but  joined  issue 
on  the  replication  which  was  tried  to  the  court 
Beld  that,  under  such  circumstances,  the  de- 
murrer would  be  treated  as  tiaving  been  with- 
drawn, BO  as  to  afford  the  commonwealth  the 
right  to  reply,  thoogh  the  record  did  not  show 
that  fact 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «  2r<t6-2764,  2766-2771, 
277^81,  2901,  8010-3087;  Dee.  Dig.  f 
U44.*] 


4.  Obahd  Jubt  (I  S4*)— Paocnnziras— Pbu- 

ence  of  Attobnet  fob  Comuokwxalth. 
Code  1904,  |  3988,  provides  that  it  ahal! 
be  uniawfnl  for  any  attome;  for  tiie  common- 
wealth to  go  before  any  grand  jnry  during  its 
deliberations,  except  when  doiy  sworn  to  tes- 
tify as  a  witness,  that  he  may  advise  the  fore- 
man or  any  member  in  relation  to  the  dis- 
charge of  their  duties.  Held  that,  where  a  com- 
monweslth's  attorney  did  not  advise  the  grand 
Jury  to  return  the  indictment  hi  questioo 
ag^nst  the  defendant  and  did  not  know  of  it 
natil  the  presentment  was  made,  and  was  not 
in  the  room  when  the  jury  was  d^berating 
thereon,  the  validity  of  the  indictment  was  not 
affected  by  the  fact  that  each  attorney  went 
into  the  grand  jury  room  to  consult  inth  the 
jury  in  response  to  their  call,  thoi^h  not  as  a 
witness,  when  the  jury  was  in  sess  on  and  dur- 
ing thrir  deliberation. 

[Bd.  Note^For  other  eases,  see  Grand  Jniy* 
Cent  Dig.  U  7S.  8&;  Dec.        |  84.*] 

6.  INTOXIOATINO  LZQUOBS  (|  134*)  —  "laq- 
UOB." 

The  term  "liquor,"  in  its  limited  sense  and 
In  its  more  common  application,  implies  spirit- 
uous fluids,  whether  fermented  or  distilled,  such, 
as  brandy,  whisky,  gin,  beer,  and  wine  (dtinc 
S  Words  and  Phrases,  4181,  4182). 

[Bd.  NotSj— Fw  other  cases,  see  Intozleatiiv 
^uw%  Cent  Dig.  If  142-144;  De&  Dig.  | 

6.  InTOXICATINO  LtQITOBS  (I  216*)— IlUOAL 

Salb—Indictment— '  'Whiskt.'  ' 

"Whisky"  is  a  spirit  distilled  from  grain, 
barley,  maize,  wheat,  rye,  etc.,  and  the  use  of 
the  term  "whisky"  in  sn  indictment  charging 
the  defendant  with  selling  intoxicating  liquor, 
to  wit,  whisky,  la  suffident  to  show  the  sale 
of  fermented  or  distilled  liquor,  within  the  stat- 
ute prohibiting  the  sale  tbenoi  (dtlng  8  Words 
and  Phrases,  7445). 

[Ed.  Note,— For  other  cases,  see  Intoxicating 
Uquors,  Cent  Dig.  H  230-233;  Dec  DigTI 
216.*] 

7.  IinoxiOATlNO  LiQtroBs  (1  223*)— TTnlaw- 

rUL  SaLB— "GOBN  LiQOOB"— VaBIANCE. 
Evidence  that  proaecutins  witness  purchas- 
ed *'com  liquor"  from  accused  was  sufficient  to 
suataln  a  conviction  under  an  Indictment  charg- 
ing the  unlawful  sale  of  "wliisky,  brsndy,  gin, 
beer,  malt  liquors,  and  mixtures  tbereot" 

[Ed.  Note.— For  other  eases,  see  Intmdcati&tt 
^ora.  Cent  Dig.  U  263-274;  Dec:  DigTI 

8.  iNTOXiOATiifo  LiquoBS  (|  132*)  —  Salb 

WITHOUT  LiCENSB— GeNEBAL  BEVBNtTB  LAW 

—  Local  Option  Law — Offkhsbs — Jtrais- 

DICTION. 

Act  March  2S.  1902  (Acts  1901-02.  c 
307),  prohibiting  the  sale  of  liquors,  either 
wholesale  or  retail,  in  certain  named  coun- 
ties, did  not  render  the  general  revenne  law 
and  the  Byrd  Liquor  Law,  making  the  sale  of 
liquors  wiUiout  a  license  an  offense  puniahabla 
in  tb«  circuit  court,  inivpliei^  to  such  coun- 
ties. 

[EML  Note.— For  other  eases,  see  Intoxieatinc 
Uquors,  Cent  Dig.  %  141;  Dee.  Dig.  i  182.*] 

Error  to  Circuit  Court  Dickenson  Gonnly. 

Melvin  MuUlna  was  couTlcted  of  selling 
whisky  without  a  Ucois^  and  he  brings 
error.  Affirmed. 

Sutherland  ft  Sntherland,  of  CUutwood, 
for  plaintiff  in  oror.  The  Attomer  General, 
for  the  Commonwealth. 
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CARDWEI/U  X  The  nfnaal  of  Qie  trial 
court  to  sustain  the  demurrer  to  the  Indict* 
ment  Is  assigned  as  oror. 

[1]  The  Indictment  was  found  and  returned 
Into  court  on  July  16,  1912,  and  seta  forth 

"that  HelTln  Mulllns  on  the    day  of 

 ,  In  the  year  one  thousand  nine  hun- 
dred and   ,  and  within  the  last  two 

years  In  said  county,  did  unlawfully  sell  by 
retail  whisky,  brandy,  wine,  heer,  malt  liq- 
uors, and  mixtures  thereof  without  a  license 
so  to  do  as  required  by  law,  against  the  peace 
and  dignity  of  the  commonwealth. " 

It  Is  contended  on  behalf  of  the  accused 
that  the  averment  In  the  Indictment  as  to 
the  time  when  the  offense  was  commlted  Is 
meaningless,  and  that  It  does  not  charge  the 
date  of  the  sale  nor  such  facts  aa  show  that 
the  sale  was  made  within  two  years  prior  to 
the  Indictment,  the  statutory  period  for  the 
prosecution  of  such  offenses. 

In  the  recent  case  of  Shlflett  t.  Common- 
wealth, 77  S.  E.  606,  the  charge  In  the  Indict- 
ment was  "that  Marcus  Shlflett  within  12 
months  on  the  last  preceding  191 — ,  in  said 
county,  did  unlawfully  sell  ardent  spirits 
without  having  obtained  license  to  do  so," 
etc.;  and  the  opinion  of  the  court,  by  Bucha- 
nan, J.,  citing  ample  authority  for  the  rul- 
ing, holds  that  words  In  an  Indictment,  which 
"are  meaningless,  •  •  •  may  be  treated 
as  surplusage  and  rejected  If  the  indictment 
Is  thereby  made  sensible.  «  «  •  Courts 
of  justice  are  disposed  to  treat  as  surplusage 
all  erroneous  and  Improper  averments  In 
conit^alnts  and  Indictments  where  the  resi- 
due of  the  allegations  seta  out  the  offense 
charged  In  technical  language  and  with  sub- 
stantial certainty  and  precision that  "after 
rejecting  the  words  'on  the  last  preceding 
191—,'"  foUowlng  the  words  "within  12 
months,"  as  meaningless,  "the  Indictment 
states  that  the  grand  Jury  attending  the  clr* 
cuit  court  of  Greene  county,  at  its  December 
term,  1912,  'upon  their  oath  present  that  Mar- 
cus Shlflett  wlthhi  12  months  *  *  •  In 
the  said  county  did  unlawfully  sell  ardent 
spirits  without  having  a  license  to  do  so.' 
These  were  apt  and  sufficient  words  to  show 
tliat  the  offense  charged  was  committed  with- 
in the  statutory  period and  "therefore  the 
demurrer"  to  the  Indlrtment  **wb8  pn^ieily 
overruled." 

So  in  the  case  now  before  us,  after  reject- 
ing as  surplusage  and  because  meaningless 

the  words  In  the  iudictmeut,  "on  the  

day  of  ,  in  the  year  one  thousand  nine 

hundred  and   ,  and,"  the  residue  of 

the  allegations,  in  apt  and  sufficient  words, 
set  out  the  offense  charged  against  the  ac- 
cused "in  technical  language  and  with  sub- 
stantial certainty  and  precision,"  showing 
that  the  offense  charged  was  committed  with- 
in the  statutory  period,  and  the  demurrer  to 
the  indictment  was  rightly  overruled. 

When  the  case  was  called  for  trial,  the  ao> 
cosed,  Melvin  Mulllns,  tendered  his  plea  In 
abatement  to  the  Indlcbnent  to  the  elEect  that 


"the  grand  jury  Uiat  found  and  tetumed  Oia 
Indictmoit  was  on  Ul^^  body,  and  the  de- 
liberations ojC  said  body  In  retnxning  said 
Indictment  was  contrary  to  law  for  tlili^  to 
wit:  W.  O.  Lk  Long,  the  attorn^  for  the 
oonunonwealtb,  after  the  grand  Jury  was 
sworn  and  retired  to  their  xoom  to  deliberate 
on  the  said  indictment,  went  before  the  said 
grand  jury  during  thdr  deliberation,  and 
the  aald  attorney  for  the  cconmonwealth  was 
not  at  the  time  he  went  the  said  grand 
Jury,  and  while  they  were  deliberating  oa 
this  Indictment,  duly  sworn  to  testify  as  a 
witness  before  the  said  grand  Jory,  and  by 
reason  of  the  illegal  conduct  of  the  said  at- 
torney tor  the  commonwealth  and  of  the 
said  grand  jury  this  defendant  has  been  In- 
jured and  prejudleed,  and  said  indictment 
returned.  •  •  •  Wherefoie,  for  the  rea- 
son that  the  attorney  for  the  commonwealth 
was  before  aald  grand  jury  at  the  time  and 
under  the  drcumstances  aforesaid,  he  prays 
judgment  of  said  indictment  that  the  same 
be  quashed." 

The  attorney  for  the  commonwealth  demur- 
red to  said  plea  and  the  accused  joined  in  the 
demurrer,  which  the  court  overruled;  and 
thereupon  the  attorney  for  the  common- 
wealth offered  to  reply  to  the  said  plea,  to 
which  the  accused  objected,  because  he  (the 
attorney  tor  the  conmionwealth)  had  demurs 
red,  and  he  was  only  allowed  one  answer  to 
said  plea;  but  the  court  overruled  said  ob- 
jection and  permitted  the  attorney  tor  the 
commonwealth  to  reply  to  the  plea,  to  which 
action  and  mling  of  the  court  the  accused 
then  and  there  excepted,  whereupon  the  ac- 
cused joined  in  said  replication,  and  issue 
was  joined  thereon,  which  Issue  was^  by  con- 
sent of  parties,  tried  by  the  court  without 
the  intervention  of  a  jury,  and,  to  sustain 
in  his  behalf  the  issue  on  the  plea,  the  accus- 
ed called  as  his  witness  the  attorney  for  the 
commonwealth,  who  after  being  swom  testi- 
fied as  follows: 

"After  the  grand  jury  was  swom  and  re- 
tired to  their  room  for  deliberation,  I  went 
in  and  was  In  the  grand  jury  room  at  the 
July  term  of  this  court,  the  term  at  which 
this  Indictment  was  foimd.  several  times.  1 
was  called  In  there  by  the  grand  jury  to  con- 
sult and  was  not  called  as  a  witness;  the 
grand  jury  was  In  session ;  and  it  was  dur- 
ing their  deliberation  when  I  was  in  there. 

"I  did  not  advise  the  grand  jury  to  return 
this  Indictment  against  the  defendant,  and 
did  not  know  of  it  until  the  presentment  was 
made,  and  was  not  in  the  room  when  the  jury 
had  under  consideration  or  deliberation  of 
said  indictment  or  the  presentment  upon 
which  said  indictment  was  found." 

This  being  all  the  evidence  introduced  in 
support  of  the  said  plea,  the  court,  finding 
that  the  evidence  did  not  sustain  the  plea, 
overruled  It  and  gave  judgment  respondeat 
ouster,  to  which  ruling  the  accused  thea  and 
there  excited. 

The  contention  of  the  accused  it  that. 
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wben  tbe  dannmr  to  ^  plea  In  abatameiit 
was  orerrnled.  Judgment  ahonld  have  beak 
entered  for  tbe  aocnaed;  0iat  the  comttioii- 
wealth's  attorn^  sboold  not  bave  been  per- 
mitted to  bare  two  aumnm  to  tbe  same  plea» 
and,  havlnf  demnned  to  the  plea,  be  was 
not  entttled  to  r^ply  to  It 

[2, 1]  ThetB  Is  no  merit  In  tids  eontentl(m. 
It  iB  tme  that^  while  the  attorney  tor  the 
oommonweaUh  bad  tbe  right  to  demur  or 
reidy  to  the  plea,  be  bad  no  r^t  to  do  both; 
but  as  said  in  the  Qptnlim  ot  this  court  in 
Ghes.,  etc^  B.  Co.  t.  Bank,  82  Ta.  495,  2S 
a  B.  936^  44  L.  B.  A.  448:  "Althon^  tbe 
record  does  not  ehow  that  the  demurrer  was 
withdrawn,  the  court  and  parties  must  hare 
80  considered  It;  otherwise  the  iwllcation 
oonld  not  have  been  filed  «nd  a  trial  bad  np- 
oa  the  Issue  of  fact  raised  by  it  The  de- 
murrer baring  been  treated  in  the  trial  court 
as  waived  or  withdrawn,  it  most  be  so  con- 
sidered here." 

We  are  ot  oplnlim  that  the  trial  court  did 
not  en  In  overruling  tbe  accused's  plea  in 
abatemmt  or  in  refusing  to  quash  the  In- 
dictment. 

[4]  Section  3888  of  the  Code  of  1904  does 
declare  It  unlawful  for  any  attorney  for  the 
commonwealth  to  go  before  any  grand  Jury 
during  their  deliberations  except  when  duly 
sworn  to  testify  as  a  witness,  with  the  qual- 
ification that  "he  may  advise  the  foreman 
of  the  grand  jury  or  any  members  thereof  in 
relati<m  to  the  discharge  of  their  duties."  It 
is  unquestionably  the  policy  of  the  statute, 
as  has  been  the  practice  in  this  Jurisdiction, 
to  keep  the  grand  jury.  Independent  of  all 
outside  Interference,  free  and  untrammeled 
in  the  deliberations;  and,  while  it  la  highly 
reprehenEdble  for  any  attorney  for  the  com- 
monwealth to  violate  in  any  degree  either 
the  terms  or  the  policy  of  tbe  statute,  it 
would  be  a  strained  construction  of  it,  upon 
the  facts  in  this  case,  to  say  that  there  has 
been  such  a  disregard  thereof  as  was  or 
might  have  been  injurious  and  prejudicial  to 
the  accused  and  calling  for  a  dismissal  of 
the  indictment  against  him,  upon  the  ground 
that  it  was  returned  by  the  grand  jury  be- 
cause the  attorney  for  the  commonwealth 
went  before  the  grand  jury  while  they  were 
in  session  at  the  July  term  of  the  court, 
1912,  at  which  term  this  indictment  was 
found  and  returned  Into  court  It  will  be 
observed  that  the  attorney  for  the  common- 
wealth, Introduced  as  a  witness  for  the  ac- 
cused, testified:  "I  did  not  advise  the  grand 
jury  to  return  this  Indictment  against  the 
defendant  and  did  not  know  of  it  until  the 
presentment  was  made,  and  was  not  in  the 
room  wben  the  jury  had  under  consideration 
or  deliberation  of  said  Indictment  or  the  pre- 
sentment upon  which  said  Indictment  was 
found." 

The  remaining  assignment  of  error  requir- 
ing consideration  relates  to  the  ruling  of  the 
trial  court  refusing  to  set  aside  the  verdict 
of  the  Jury  because  the  same  was  without 


BTldenoe  to  support  It  snd  its  refusal  to  dis- 
miss tbe  case  because  the  court  was  without 
jurisdiction  to  try  tt 

Tbe  mdj  evidence  in  flu  case  1>  that  gtven 
by  A.  K.  Lambert  introduced  as  a  witness  <»i 
behalf  of  the  commonwealth,  who  testifled 
that  in  June,  Ifill,  he  was  eunlng  trim  Mc- 
Clure  and  wanted  some  liquor,  and  he  came 
to  a  place  on  Orane's  Nest  In  Dickenson  coun- 
ty and  asked  a  woman,  whom  he  did  sot 
know,  where  the  man  of  the  boose  was,  and 
she  said  be  wms  up  at  the  barn,  which  waa 
about  50  yards  from  t3»  house.  "I  wmt  op 
there  and  the  deCmdant  Melvln  If nlUns, 
was  up  then,  l  knew  blm  well.  I  told  him 
I  wanted  a  fmlt  Jar  and  he  said  perhaps  he 
could  get  one  at  the  house.  We  went  to  the 
house  and  we  mmt  into  tbe  main  room  where 
I  stopped,  and  he  and  bis  wife  went  into  the 
Utdien,  and  he  came  back  la  a  few  mo- 
menta. Then  I  went  into  the  kitchen  and 
on  the  table  set  a  half  gallon  can  ot  Uqnor. 
I  laid  down  $2:20  and  picked  up  the  can  and 
left  The  can  had  com  liquor  In  it  *  *  * 
I  saw  tbe  defoidant  his  wife,  end  some  oth- 
ers  there;  I  don't  know  who  they  w«m;  I 
took  it  they  were  their  children.  •  •  • 
I  do  not  recall  seeing  any  grown  iteople  there 
except  the  defendant  and  his  wife.  I  did  not 
stay  but  a  few  minutes  and  was  never  there 
before  or  after  I  left  tbe  $2  there  for  the 
liquor  and  the  $.20  for  the  can;  I  do  not 
know  who  got  the  money  or  whether  any 
one  got  It  or  not;  I  did  not  tell  any  one 
where  I  put  the  money,  but  it  was  on  the 
table  In  the  Idtohok  where  I  found  the  liq- 
uor." 

The  only  point  made  as  to  the  insufidency 
of  this  evidence  to  warrant  the  jury  In  find- 
ing the  accused  guilty  of  selling  "whisky, 
brandy,  wine,  beer,  malt  liquors,  and  mix- 
tures thereof,  without  a  license  so  to  do  aa 
required  by  law,"  Is,  that  proof  of  a  sale  of 
"corn  liquor"  1^  not  proof  4^  a  sale  of  "whis- 
ky," etc,  in  violation  of  the  statute.  To  sus- 
tain this  contention  two  oases  are  cited: 
Barker  v.  State,  117  Ga.  428,  43  S.  B.  744, 
and  Donithan  v.  Commonwealth,  109  Va.  845, 
64  S.  B.  1060.  In  the  first-named  case  tbe 
court  was  construing  a  certain  section  of  the 
Penal  Code  of  Georgia  and  merely  held  that 
as  the  sale  of  com  whisky  was  not  problblt- 
ed  by  that  section,  under  which  the  defend- 
ant was  indicted,  the  verdict  of  the  Jury 
finding  him  guilty  of  a  sale  of  com  whisky 
should  have  been  set  aaide. 

In  Donithan's  Case,  supra,  the  indictment 
was  for  the  unlawful  sale  of  "^Irituous  and 
malt  liquors,  whisky,  brandy,  wine,  ale,  beer, 
or  mixtures  thereof,"  and  tbe  ruling  of  this 
court  was  that  u  elder  Is  not  a  splrltoons 
liquor  and  does  not  belong  to  any  of  Uie  oth- 
er classes  enumerated  In  the  statote,  there- 
fore tbe  verdict  of  the  Jury  finding  the  de- 
fendant guilty  upon  pro(tf  only  of  tbe  sale 
of  cider  which  produced  intoxication  could 
not  be  sustained. 

[I]  In  tbe  case  at  bar  the  wltusss  speaks 
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of  the  article  purdused  by  Um  of  the  ac- 
cused as  "com  liQuor."  The  term  "Uanor," 
In  Its  limited  sense  and  In  Its  more  common 
appllcatitni.  Implies  Bptrltaons  fluids,  whether 
fermented  or  distilled,  such  as  brandy,  whis- 
ky, gin,  beer,  and  wine,  and  the  like  fluids 
In  great  variety,  so  that,  where  a  witness  in 
descrlbliis  what  liquor  had  been  sold  nnl- 
formly  describes  it  merely  as  "UQOor,"  it 
would  be  iiroper  for  the  Jury  to  asstime  that 
he  was  speaking  of  that  class  of  Uqaor  spe- 
<lflcally  referred  to  in  the  second  deflnitioi] 
glToi  Webster,  vi*.,  **alcoh611c  or  splrlt- 
aooa  fluid  ^Ulier  distilled  or  fermented,  as 
brandy,  wine,  whisky,  beer,**  etc  5  Words 
and  Phrasea,  4181, 41^  and  authorities  there 
cited. 

[I]  Whisky  is  a  spirit  distilled  from  'grain, 
barlflor,  malae  (com),  wheat  ry^  etc.,  and  the 
use  of  the  term  'Svhisky"  in  an  Indictment 
chai^ng  the  defendant  with  selling  intoxi- 
cating Uqnor»  to  wit,  one  quart  of  whisky,  is 
snffldcnt  to  show  the  sale  of  fermented  or 
dlstOled  Uquor,  wltibln  tlie  meaning  of  a 
statute  prcAlbitlng  the  sale  of  such  Uqnor. 
8  Words  and  Flirases,  744{^  and  auQunltles 
dted. 

[7]  In  State  t.  muumson,  21  Mo.  498.  flie 
opinion  of  the  court  says:  "The  courts  take 
notlca  ttiat  whisky  Is  a  spirit  distilled  from 
grain."  And  iA  Aston  t.  State  (Hex.  Cr.  App. 
ISm  40  S.  W.  38S»  the  court  said:  "It  is 
common  information  that  whisky  Is  a  spirit- 
uona  liquor,  distilled  from  com  and  Tegeta- 
bles,  and  Is  hl^ily  IntoxJcatlng.'* 

In  Commonwealth  r.  White,  10  Meta 
(Mass.)  14,  the  Indictment  was  under  the  Re- 
vised Statutes  of  Bfassachnaetts  and  charged 
the  defendant  wiUi  selling  *'cm  gill  of  spirit- 
nous  liquor."  etc.  The  proof  was  that  the 
liquor  sold  was  In  the  form  of  gin  and  brandy 
mixed  wll^  sugar  and  water,  so  as  to  make 
what  was  called  "toddy**  or  '^sllng";  the  ob- 
jection taken  being  that  the  proof  did  not 
show  a  sale  of  spirituous  liquor  but  only  a  sale 
of  mixed  liquor,  part  of  wbldi  was  spirituous. 
Held,  that  the  objection  was  not  well  taken 
on  the  ground  that  althou^  the  article  sold 
might  have  been  properly  described  as  a  mix- 
ed liquor,  part  of  which  was  qArituous,  it  was 
also  well  described  as  sKdrituous  liquor,  and 
the  i^oof  adduced  was  suffldent  to  sustain 
a  conviction  for  a  violation  of  the  statute 
providing  that  "if  any  person  shall  sell  any 
wine  or  spirituous  liquor,  or  any  mixed  liquor, 
part  of  which  is  qilrltuoua,  *  •  •  with- 
out being  duly  licensed,  *  *  *  he  shall 
forfeit  for  each  offense  Se«^  also,  Oom- 

monwealth  t.  Iforgan,  14B  Haas.  814,  21  N. 

In  state  v.  Brittaln,  80  N.  0.  674,  tibe  opin- 
ion of  the  court  says,  **MoBt  generally  the 
term  liquors*  implies  splritnoos  Uquors and 
It  waa  thmfbre  held  that  vroat  that  the  de- 
fendant sold  liquors  Is  sufildent  to  show.  In 
the  absmce  of  adverse  testimony,  that  be 
sold  i^rituous  Uquors. 

It  Is  a  matter  of  common  knowledge  that 


"com  whisky"  and  "com  liquor,"  or  "lye 
liquor"  and  "rye  whisky,"  are  terms  inter- 
changeably, alternately,  and  indifferently 
used,  respectively,  to  Indicate  the  grain  out 
of  which  the  liquor  spoken  of  waa  dlstlUed, 
so  that,  when  the  witness  In  this  case  spoke 
uniformly  of  the  contents  of  the  can  he  pur- 
chased of  the  accused  as  "com  liquor,"  it 
was  entirely  proper  for  the  Jury  to  assume 
that  he  was  speaking  of  that  class  of  liquor 
which  is  alcoholic  or  spirituous,  distilled  from 
com,  and  which  comes  within  12ie  terms  of 
the  statute  pmAlblttng  the  sale  of  whisky,  et&, 
without  being  duly  llcaiBed  to  do  so,  snd  It 
was  not  error  In  the  court  to  raCnse  to  set 
aside  the  Jury's  verdict  finding  the  accused 
guilty  as  charged  In  the  Indictment  snd  im- 
podng  upon  him  the  punishment  authorized 
the  statute^ 

[S]  The  ground  upon  iriildi  tlie  contentloa 
Is  made  by  the  accused  that  the  trial  court 
was  without  Jurisdiction  to  try  him  fw  the 
offense  chafed  In  the  Indictment  is  that  the 
general  revouw  laws  and  what  is  known  as 
tlie  "Byrd  Llqniw  Law"  do  not  apply  to  the 
county  of  DldEenson  for  the  reason  that  the 
act  of  the  Legtslaturo  approved  Mardi  25, 
1902  (Acts  1901-02.  p.  321),  wss  stUl  In  force 
and  provides,  in  substance,  that  no  license 
shall  be  granted  for  the  sale  of  ardent 
spirits,  dther  by  wholesale  or  retail,  In  cer- 
tain named  counties^  Including  Dickenson. 
In  other  words,  tlie  contention  is  that,  in  the 
counties  named  in  the  act.  of  1901-02,  the 
general  revenue  laws  are  not  in  forc^  ami 
tlut  then  can  be  no  lurosecntlon  for  a  viola- 
tion thereof  in  this  cas^  but  that,  if  the  ac- 
cused  has  been  guilty  of  the  Illegal  sale  of 
liquor  In  the  county  of  Dickenson,  he  can  mily 
be  prosecuted  and  pnnidied  for  the  offense 
under  the  said  act  prohibiting  the  granting 
of  a  license  to  sell  ardent  spirits  In  that  coun- 
ty, which  is  a  misd^eanor  of  which  the 
Justices  of  the  peace  In  the  county  have  sole 
and  exclusive  jurisdiction. 

The  condlttona  created  by  this  spedal  stat- 
ute in  the  counties  to  which  it  applies  are 
practically  the  same  Uiat  result  in  any  coun- 
ty in  which,  under  the  local  option  laws,  a 
local  option  election  has  been  held,  and  the 
vote  has  resulted  in  fovor  of  local  option; 
tiiat  is,  In  favor  of  pnAiUtIng  the  licensing 
of  the  sale  of  ardent  spirits  in  the  coun^ 
or  locality  In  which  the  election  was  held. 

In  E^etcher  v.  Commonwealth,  106  Ta.  840, 
SO  S,  E.  149,  substantially  the  same  conten- 
tion was  made  for  the  accused  as  is  made  in 
this  case,  vis.,  that  the  county  of  Warren 
having  voted  in  fiivorof  local  option,  and  the 
indictment  charging  the  defendant  Fletcher 
with  a  violation  of  the  general  revenue  laws 
and  with  selling  Intoxicating  Uquors  unlaw- 
faUy  in  said  county,  the  circuit  court  was 
without  jurisdiction  to  try  the  case  for 
reason  that  then  could  be  no  violation  of 
the  revenue  laws  in  any  county  In  which 
a  Ucense  to  seU  ardent  spirits  could  not  be 
lawfully  granted;  that  la^  the  Indictment  did 
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not  charge  ft  Tlolatioii  of  the  tevenue  laws 
within  the  meaning  of  the  statute  conferring 
Joriadlction  upon  the  circuit  courts  to  try 
and  determine  that  class  of  cases.  In  the 
opinion  of  the  court  by  Keith,  P.,  In  that  case, 
after  stating  the  facts,  It  Is  said: 

do  not  perc^ve  that  the  character 
and  nature  of  the  offense  charged  is  affected 
bj  the  fact  that  It  was  committed  In  a  local 
option  district  The  charge  Is  that  the  de- 
fendant did  'unlawfully  sell  and  deliver  In- 
toxicating liqaora.'  If  he  did  it  nnlawfoUy, 
whether  with  or  without  a  Ucoue^  he  was 
guilty  of  an  ofl&nae  ^gainst  the  law.  That 
he  also  violated  the  local  option  law  can 
bare  no  Influence  upon  the  nature  of  the 
act  Webster's  Case.  88  Va.  164,  IB  B. 
6X3.  He  has  done  that  which  the  law  says 
he  shall  not  do  without  baring  first  ob- 
tained a  Uc«ise,  and  It  doea  not  lie  in  his 
mouth  to  say:  *It  is  true  I  did  not  bare  a 
license,  but  the  act  was  committed  in  a 
local  optl<m  district  whm  it  was  Impoadble 
under  the  law  to  obtain  a  license.' 

**It  was  forcibly  urged  by  the  Attomey 
General  that  no  reason  of  public  poll<7  can 
be  suggested  why  the  court  should  be  given 
Jurisdiction  of  the  offense  of  unlawful  sale 
of  Intoxicating  liquors  where  the  sale  takes 
place  In  a  district  where  sndi  traffic  may  be 
licensed  and  denied  sucb  jurisdictimk  where 
committed  in  local  optl<m  territory,  and  we 
concur  with  him  in  tite  view  expressed  that 
the  unlawful  sale  of  liquor  in  a  local  os^ 
tion  district  Is  'a  more  sralous  offense,  more 
bijurious  to  public  morals,  and  a  graver  in- 
fraction of  civic  duty  than  a  sale  In  a  li- 
censed district  without  a  license,  for  it  Is 
both  a  violation  of  the  revenue  law  (that  Is, 
it  Is  the  conduct  of  a  business  free  from 
any  burden  of  taxation,  which  can  be  legally 
conducted  only  upon  paying  the  taxes  Im- 
posed upon  it,  and  which  others  lawfully 
engaged  In  it  pay),  and  It  is  a  sale  also  in 
flagrant  defiance  of  the  law,  sanctioned  by 
the  votes  of  a  majority  of  the  qualified 
voters  of  the  community  which  prohibits  any 
such  tra£Bc,  and  not  only  makes  it  iil^al 
but  criminal.* 

"We  are  of  opinion  that  the  offense  against 
the  commonwealth  here  charged  consists  In 
the  unlawful  sale  of  intoxicating  liquors; 
that  It  is  none  the  less  a  violation  of  the 
revenue  laws  of  the  commonwealth  because 
it  happens  that  the  offense  charged  was  com- 
mitted in  a  local  option  district;  and  it 
follows,  therefore,  that  the  circuit  court 
has  concurrent  Jurisdiction  with  the  justices 
of  the  peace  for  the  trial  of  such  offenses." 

This  case  cannot  be  differentiated  from  the 
Fletcher  Case.  In  this  case  the  special  act 
so  much  relied  on  by  the  accused  as  taking 
from  the  circuit  court  of  Dickenson  county 
jurisdiction  to  try  and  determine  cases  of 
violation  of  the  revenue  laws  Itself  proprio 
vigore  prevents  the  licensing  of  the  sale  of 


ardent  spirits  in  said  ooun^  and  brought 
about  exactly  the  same  condition  In  that 
county  as  existed  in  Warroi  county  when 
Fletcher  was  indicted  and  convicted  for  sell- 
ing ardent  spirits  without  a  license  so  to 
do;  therefore  the  principle  resting  upon  au- 
thority and  sound  reasoning  an^lled  to  the 
Fl^xdier  Case  is  equally  ai^licable  to  tbis 
and  controls  It 

The  Judgment  of  the  drcolt  oonit  hare 
complained  of  la  afllrmed. 

Affirmed. 


ARMOUB  ft  GO.  V.  GOMMONWBAI/EH. 
(Supreme  Court  of  Appeals  of  Virginia. 
Sept  9,  1913.) 

Licenses  (|  40*)— Cbiuinal  PB(MncDTioNB— 
Domo  Business  as  Mebohaut  Wixhodt 
License. 

The  cottvktion  of  defendants  tat  Aoing  bnsl- 
nesfl  without  a  license  was  proper,  where  de- 
fendants were,  contrary  to  law,  domg  business 
as  merchants  without  a  license,  though  defend- 
ants contended  that  the  commissioner  of  revenue 
proceeded  on  a  wrong  basis  In  estimatintc  the 
amount  of  their  sales,  for  the  purpose  of  deter- 
mining the  amount  to  be  paid  for  a  license. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  IS  79-^;  Dec.  Dig.  I  40.*] 

Error  to  Corporation  Court  of  Danville. 

Armour  &  Co.  were  convicted  and  fined  for 
doing  business  in  the  city  of  Danville  as  msr- 
chants  without  a  license  and  Oiey  petitloD 
for  writ  of  error.  Affirmed. 

Hall  ft  WoodB^  of  Roailbke,  for  petitioners. 
The  Attorney  General,  for  the  Common- 
wealth. 

PEB  CURIAM.  A  warrant  was  issued 
against  Armour  &  Co.  for  doing  business  In 
the  city  of  Danville  as  merchants  without 
having  first  obtained  a  license  as  provided  by 
law.  Upon  a  hearing  the  Justice  found  Ar- 
mour &  Co.  guilty  and  assessed  against 
them  a  flue,  and  from  this  Judgment  an  ap- 
peal was  taken  to  the  corporation  court  for 
the  city  of  Danville,  where  the  Judgment 
was  afllrmed;  and  Armour  ft  Co.  there- 
upon applied  to  this  court  for  a  writ  of  error. 

The  contention  of  the  plaintiff  In  error  Is 
that  the  commissioner  of  the  revenue  pro- 
ceeded upon  a  wrong  basis  in  estimating  the 
amount  payable  for  a  merchandise  license 
In  this  case;  that  its  Danville  house  dis- 
poses of  merdiandise  not  manufactured  by  It 
the  purchase  price  of  which  was  less  than 
$1,000 ;  while  upon  the  part  of  the  common- 
wealth it  was  contended  that  the  sale  value 
of  the  articles  sold  by  plaintiff  In  error, 
and  upon  which  the  amount  of  the  license 
was  to  be  estimated,  was  as  much  as  |30,000. 

In  the  view  we  take  of  the  case,  the  in- 
quiry Into  the  amount  properly  payable  by 
Armour  ft  Co.  In  order  to  secure  a  license, 
and  the  basis  upon  which  the  estimate  as  to 
the  amount  due  to  the  commonwealth  for  a 
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Ueenm  wu  to  Iw  made,  are  wholly  Im- 
materiaL  Howerer  that  qnestlon  may  be 
de(Acled,  It  remains  that  Armour  &  Co.  were 
doing  bnslnees  as  merchants  In  the  city  of 
Danville  without  having  first  obtained  a  li- 
cense from  the  proper  authorities  of  the  state 
of  Tli^nla  to  conduct  audi  bnatness.  We 
are  therefore  of  opinion  that  the  judgment  of 
the  corporation  court  of  Danville  is  plainly 
right,  and  that  the  writ  of  error  should  be 
refused,  and  the  Judgment  complained  of 
affirmed. 


SALEM  LOAN  &  TRtJST  CO.  v.  KBLSET. 
(Supreme  Court  of  Appeals  of  Virginia. 
SepL  11,  1813.) 

1.  Appeai.  and  Erbob  (S  80*)— DioiaionB  Bi- 
vmwABLE— "Final  Obdeb." 

Under  Code  1904, 1  3454,  aatboricinK  writs 
of  error  to  review  final  orders,  a  "final  order" 
ia  one  which  disposes  of  the  whole  subject,  gives 
all  the  relief  contemplated,  provides  with  rea- 
sonable completeness  for  giving  effect  to  the  sen- 
tence,  and  leaves  nothing  to  be  done  In  the  cause, 
save  to  superintend  minlaterially  the  execution 
of  the  order. 

[£d.  Note.--For  other  case^  see  Appeal  and 
Error,  Cent.  Dig.  ii42d.  432,  43S,  4S0,  466. 
457,  494-809;  Dec.  Dig.  |  SO* 

For  other  definitions,  see  Words  and  Phrases, 
TcL  3,  p.  2802.] 

2.  Appeal  and  Ebboe  ({ 110*)— Decisions  Be- 
TXEWABLE— Final  Obder. 

Where,  in  a  proceeding  on  three  notes, 
diere  was  a  verdict  for  defendant,  which  wa^ 
set  aside  and  a  new  trial  awarded  as  to  two  of 
them,  an  order  denying  the  motion  to  set  aside 
the  verdict  as  to  the  third  note  was  not  a  "final 
order,"  and  could  not  be  reviewed  on  error, 
since  it  showed  on  its  face  that  the  isanes  as  to 
the  larger  portion  of  the  demand  sued  for  were 
still  undetermined,  and  that  as  to  that  portion 
there  was  to  be  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  740-748;   Dec.  Dig.  | 

Error  to  Law  and  Chancery  Court  of 
City  of  Roauolce. 

Proceeding  by  the  Salem  Loan  &  Trust 
Company  against  one  Eelsey.  To  review  an 
order  setting  aside  a  verdict  for  defendant 
Id  part  and  denying  such  relief  in  part, 
plaintiff  brings  error.  On  motion  to  dismiss 
tbe  writ  of  error.   Motion  sustained. 

A.  E.  King  and  Polndexter  &  Hopwood, 
all  of  Boanoke,  for  plaintiff  In  error.  C.  S. 
McNnlty,  of  Boaook^  for  defmdant  In  er- 
ror. 

BUCHANAN,  J.  The  defmdant  in  error 
moves  to  dismiss  this  writ  of  error  as  im- 
prorldently  awarded,  upon  tlie  ground  tliat 
no  final  judgment  has  been  rendeced  In  this 
case. 

This  Is  a  proceeding  under  section  8211 
of  the  Code  to  racover  Judgment  upon  three 
n^tlaUe  notes.  Upon  ttie  trial  of  the  cause 
tbere  was  a  verdict  fbr  tbe  detbndant.  Upon 
motion  of  the  plalntU^  that  verdict  was  set 


aside  as  to  two  of  the  notee^  and  a  new 
trial  awarded  as  to  them;  but  the  motion 
to  set  aside  the  vwdlct  as  to  the  other  note 
was  overruled,  and  an  order  entered  that 
the  plaintiff  take  nothing  by  bis  motion  as 
to  that  note,  and  that  the  defendant  recorer 
his  costs. 

CI]  While  by  statute  an  appeal  may  be 
taken  from  certain  interlocutory  orders,  as 
well  as  from  final  decrees,  a  writ  of  error 
does  not  lie,  except  where  there  has  been 
a  final  order  or  Judgment  in  the  cause  Pol* 
lard's  Code,  |  3464;  Gillespie  v.  Coleman, 
98  Va.  276,  86  S.  E.  377,  and  cases  cited. 

The  general  doctrine  as  to  what  consti- 
tutes a  final  order,  says  Judge  Lewis,  In 
Postal  Tel.  Cable  Co.  v.  N.  A  W.  B.  Co.,  87 
Ya.  849,  861.  12  S.  E.  613,  614,  Is  well  stated 
by  Prof.  Minor,  who  says  "that  such  an  or- 
der Is  one  which  disposes  of  the  whole  sub- 
ject, gives  all  tbe  relief  contemplated,  pro- 
vides with  reasonable  completeness  for 
giving  effect  to  the  sentence,  and  leaves  noth- 
ing to  be  done  In  the  cause  save  to  super- 
Intend  ministerially  the  execution  of  the  or- 
der."   4  Minor's  Inst.  860. 

This  statement  of  the  general  doctrine  as 
to  what  constitutes  a  final  Judgmrait,  order, 
or  decree  seems  to  be  fully  sustained  by 
text-writers  and  adjudicated  cases.  See  4 
Am.  &  Eng.  £&ic.  of  Law  &  Pr.  66,  66. 
and  cases  cited  in  note;  23  Cyc.  672,  673. 

In  Burch,  Mayor,  t.  Hardwlcke,  23  Grat 
(64  Va.)  61,  It  was  said  by  Judge  Bouldin, 
In  delivering  the  opinion  of  the  court,  that 
whether  a  judgment  or  decree  is  final  "must 
always  be  ascertetned,  not  by  inquiry  as  to 
what  ought  to  have  been  done  by  the  court, 
but  by  Inspecting  tbe  terms  of  tbe  judgment 
or  decree,  and  learning  from  Ito  face  what 
has  been  done.  If  it  appears  upon  the  face 
of  the  judgment  or  decree  that  further  ac< 
tlon  In  the  cause  Is  necessary  to  give  com- 
pletely the  relief  contemplated  by  the  court, 
then  the  decree  (or  judgment)  is  to  be  re- 
garded, not  as  final,  but  interlocutory." 

[2]  Tested  by  these  well-settled  principles^ 
it  is  clear  that  the  order  to  which  this  writ 
of  error  was  awarded  Is  not  final.  It  ap- 
pears from  the  face  of  tbe  order  that  the 
Issues  as  to  the  larger  portion  of  the  de- 
mand sued  for  are  still  undetermined,  and 
that  as  to  that  portion  tliere  Is  to  be  a  new 
trlaL 

It  was  held  In  Wells  t.  Jackson.  8  Munf. 
(17  Taj  468,  that  a  r^*^^"*  <»nnot  appeal 
from  a  judfpneat  In  fftvor  of  all  the  defend- 
anto  except  one  in  a  Joint  action  of  tres- 
pass until  the  suit  has  been  abated,  dis- 
missed, or  decided  as  to  that  defendant  If 
this  be  tme^  it  Is  manifest  that  a  sole  plain- 
tiff cannot  appeal  from  a  jud^ent  In  favor 
of  a  sole  defoidant  upon  an  issue  as  to  the 
tatter's  liability  on  the  other  two  notes  re- 
maining undetermined,  and  as  to  whldi  a 
new  trial  has  been  awarded.   If  he  could, 
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Atat,  Isftead  of  fliere  being  one  final  Indg- 
ment  In  a  law  case,  diere  conld  be  as  maoy 
final  judgments  as  there  are  separate  Items 
In  the  demand  med  for. 

The  motion  to  dismiss  the  writ  of  error 
as  Improvidently  awarded  most  be  snstalned. 

Writ  dismissed. 


NESBIT  T.  WEBB. 

(Supreme  Court  of  Appeals  of  Virgllila. 
Sept  U,  1913.) 

1.  Nbouokhcs  (S  32*)— Injtjbikb  to  Tzobd 
Pebson— Danoeroub  Prbmibbs— TTbi  or 
Fbbhibxs— In  viike. 

Defendant,  having  contracted  to  eonstmct 
a  new  roundhouae  for  a  railroad  company  on  the 
site  of  an  existing  rooudhouBe,  the  work  to  be 
done  in  sections  so  as  not  to  necessitate  a  dis- 
eontinnance  of  the  use  <ME  the  house,  excavated  a 
foundation  ditch  across  a  pathway  babituallj 
used  by  the  railroad  company's  employes. 
Piaintifl.,  a  locomotive  engineer,  returning  early 
in  the  morning  from  his  ran,  put  his  engine 
away  and  started  on  his  nsoal  route  along  the 
pathway  and  tvavded  nntU  he  suddenly  fell  into 
the  ditch  and  received  injuries  for  which  be 
sued.  He  did  not  know  that  the  ditch  bad  been 
dug  and  encountered  no  obstruction  along  the 
route  prior  to  bis  fall.  BeUt,  that  plaintifl  was 
using  the  premises  while  in  the  disdiarge  of  his 
duties  as  an  employ^  of  the  railroad  company 
and  not  for  his  own  convenience,  and  that  the 
court  properly  refused  to  charge  that  if  the  rail- 
road company  had  turned  over  the  possession 
of  the  premises  to  defendant  for  the  purpose  of 
rebuilding  the  roundbouse,  and  plaintiff  was  not 
required  to  go  on  the  premises  for  any  purpose 
in  the  performance  of  his  duties  as  an  engineer 
of  the  railroad  company,  and  he  went  thereon  for 
his  own  convenience,  be  bad  no  legal  right  on 
the  premises  and  defendant  owed  him  no  duty 
to  keep  the  premises  in  a  safe  condition,  but  that 
plaintiff  assumed  the  risk  arising  from  the  con- 
dition of  the  premises  by  reason  of  the  work 
going  on  there. 

[Ed.  Note^Fcnr  other  cases;  see  Negligence, 
Cent  Dig.  li  4&-44 ;  Dec  Dig.  I  82.*] 

2.  Trial  ({  252*)— Abstract  InsxRucnoNS. 

Where  a  locomotive  engineer,  while  leaving 
the  railroad  premises,  fell  into  a  ditch  excavat- 
ed by  a  contractor  and  was  injured,  an  Instruc- 
tion that,  if  the  jury  believed  that  plaintifl  had 
no  legal  right  on  the  premises,  then  the  only  du- 
ty that  the  defendant  contractor  owed  him  was 
not  willfully  to  injure  him  while  on  the  prais- 
es was  abstract  and  properly  refused.  ■ 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  505,  596-612 ;  Dec  Dig.  S  252.*] 

8.  Trial  (8  260*)— IirsmuonoNS-BsQUiST  to 
Charok— iNBTRUcnoNs  Given. 

It  is  not  error  to  refuse  one  of  defendant's 
requests  to  charge  where  the  jury  was  liberally 
instructed  on  every  phaas  of  defendant's  theory 
of  the  case. 

[Ed.  Note^For  other  cases,  see  Trlsl  Cent 
Dig.  K  661-659;  Dec.  Dig.  8  260.*] 

4.  Baileoadb  (S  SSS*}— Febsons  oh  Te&ck— 

Care  Required. 

While  a  railroad  company  is  entitled  to  a 
clear  track  and  Is  not  ordinarily  liable  for  inju- 
ries to  persons  on  its  traclc,  yet  if  it  knows,  or 
by  the  exercise  of  ordinair  care  conld  know, 
that  persons  are  in  the  habit  of  or  have  been  for 
some  time  using  Its  track  for  a  footpath,  so  that 
it  has  no  right  to  expect  a  clear  track,  then  it  is 


its  duty  to  exercise  reasonaMe  care  to  prevent 
injury  to  persons  so  on  the  track  at  such  place. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  88  1236,  1237;  DecDig.  8  358.*] 

6.  Affeal  AMD  Error  (8  1002*)— Tbdict— 

Conflicting  Evidence. 

Where  an  action  for  injuries  was  properly 
submitted  to  the  jory  on  conflicting  evidence,  a 
verdict  in  favor  of  plaintiff  would  not  be  aet 
a^de  on  appeal. 

[Ed.  Note.— For  other  cases,  see  ApnesI  and 
^r^^Oent  Dig.  |S  8985-^;  Dm.  Dig.  i 

Error  to  Corporation  Court  of  Boanoke. 

Action  by  J.  B.  Webb  against  J.  O.  Nesblt. 
Judgment  for  plaintlfF,  and  defendant  brings 
error.  Afibmied. 

Hall  it  Woods,  of  Boanok^  for  pi«inM*p 
in  error.  Jackson  ft  Henson,  of  Boanoke^  for 
defendant  In  error. 

HARRISON,  J.  This  action  was  brought 
by  J.  E.  Webb  to  recover  of  3.  C.  Nesblt  dam- 
ages for  Injaries  alleged  to  have  been  occa- 
sioned by  the  negligence  of  the  defendant 
The  trial  resulted  in  a  verdict  and  Jadgment 
in  favor  of  the  plaintiff,  whi(^  we  an  asked 
by  the  defendant  to  review. 

The  petition  assigns  two  grounds  of  erzor: 
(1)  Tliat  the  court  erred  in  glring  and  refasp 
ing  Instructions;  and  (2)  that  it  erred  In 
overruling  the  motion  for  a  new  trial 

Viewed  from  the  standpoint  of  a  demurrer 
to  the  evidence,  the  pertinent  focts  appear  to 
be  that  the  defendant,  a  bulldiog  contractor, 
was  engaged  in  constructing  a  roundhouse 
for  the  Norfolk  ft  Western  Railway  Company 
in  Its  West  Roanoke  yards.  The  roundhouse 
was  to  be  constructed  on  the  site  of  an  old 
one,  consisting  of  21  stalls,  which  was  to  be 
taken  down  In  sections  of  6  stalls  at  a  time, 
so  that  the  railway  company  could  continue 
its  use  until  tbe  new  roundhouse  was  ready. 
The  new  house  was  to  be  much  lai^er  than 
the  old  one;  the  outer  wall  thereof  being 
located  from  25  to  30  feet  distant  from  tbe 
outer  wall  of  the  old  house.  Stalls  17, 18  and 
19  were  among  those  included  In  the  first  six 
that  were  turned  over  to  the  defendant  From 
these  stalls  there  were  tracks  running,  which 
extended  outside  the  walls  of  the  old  round- 
house, through  arches  cut  therein,  for  some 
distance  in  an  easterly  direction.  These 
tracks,  together  vrith  a  passageway  through 
the  roundhouse,  were  constantly  used  day 
and  night  tbe  employes  of  tbe  compan 
with  its  full  knowledge  and  consent  as  a  con- 
venient passway  in  going  to  and  returning 
from  their  work.  Tti\B  passway  led  to  the 
street  and  wa&  not  only  a  convenient  way  for 
the  numerouB  employes  using  it,  especially 
those  living  in  Southeast  Roanoke,  but  it  is 
shown  to  have  been  their  safest  route,  on 
account  of  moving  trains  and  shifting  en- 
gines likely  to  be  encotintered  by  them  in 
traveling  the  most  feasible  route  other  than 
this  one.  This  was  the  dtnatton  on  ttie  Ist 
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day  of  July,  1012,  wlien  tbe  defendant  otun* 
menced  tbe  execution  of  bis  contract  for 
building  tbe  new  roundhouse.  Prior  to  the 
acfddent  the  defendant  had  dng  a  ditch  4  feet 
wide  and  about  6  feet  deep  Inunediately 
across  the  pathway  habitually  used  by  the 
enq^loyes.  This  ditch  was  to  be  continued 
as  the  foundation  for  the  new  roundhouse. 
At  1:30  on  the  morning  of  July  6,  1912,  the 
plaintifl^  a  locomotive  engineer,  came  in  from 
his  run,  put  his  engine  away,  and  started  on 
the  usual  route  traveled  by  himself  and  other 
employte,  which  was  pursued  until  he  sud- 
denly fell  headlong  into  the  ditch  which  the 
defendant  bad  dug  and  thereby  received  the 
injuries  for  which  be  seeks  damages  In  this 
SOIL  The  plaintiff  did  not  know  that  the 
ditch  had  been  dug  and  encountered  no  ob- 
struction along  the  route  traveled  by  hi.in. 
There  was  sufficient  light  on  the  Inside  and 
outside  of  tbe  roandhouse  to  enable  one  to 
travel  with  reasonable  safety  in  tlie  absence 
of  concealed  danger. 

The  theory  of  the  plaintiff,  as  stated  In  his 
declaration,  was  that  the  employes  of  the 
railway  company  bad  been  accustomed  to 
use  the  way  traveled  by  him  on  the  night  of 
the  accident,  both  before  and  after  the  de- 
fendant dug  the  ditch  in  which  he  fell,  and 
that  the  defendant  knew,  or  In  the  exercise 
of  reasonable  care  should  have  known,  that 
fact,  and  that  It  was  his  duty  in  making  an 
excavation  across  such  paasway  to  exercise 
reasonable  care  not  to  JnJaTe  persona  so  in 
the  habit  of  using  such  way. 

In  addition  to  a  general  denial,  tbe  de- 
fendant interposed  the  defense  of  contribu- 
tory negligence  on  tbe  part  of  the  plalntlfr, 
contending  that  the  plaintiff  bad  no  right  to 
be  at  the  place  where  tbe  accident  happened; 
that  he  was  a  trespasser,  or  at  most  a  liare 
licensee,  and  the  defendant  owed  him  no 
duty,  except  not  to  wantonly  and  willfully 
Injure  him. 

The  defendant  complains  of  the  action  of 
the  court  in  r^ualng  Inatnictlons  A  and  B 
offered  by  him. 

[1]  Instruction  A  tells  tbe  Jury:  *rrbat  If 
they  believe  from  tbe  evidence  that  the  Nor- 
folk &  Western  Ballway  Company  had  turn- 
ed over  to  tbe  defendant  the  possession  of 
said  premises  for  the  purpose  of  tearing  down 
the  roundhouse  located  thereon  and  rebuild- 
ing tbe  same,  and  that  the  plaintiff  was  not 
required  to  go  on  said  premises  for  any  pur- 
pose in  the  performance  of  his  duties  as  an 
engineer  of  tbe  Norfolk  &  Western  Railway 
Company,  and  that  the  plaintiff  went  thereon 
at  the  time  he  was  injured  for  his  own  con- 
venience, then  the  plaintiff  had  no  legal  rlj^t 
on  said  premises,  and  the  defendant  owed 
him  no  duty  to  keep  said  premises  In  a  safe 
condition;  and.  In  going  upon  said  premises, 
the  plaintiff  assumed  all  risks  of  danger 
arisliig  from  the  condition  of  the  premises  by 
reason  of  work  done  thereon  by  defendant  In 
the  pOTformanoe  et  bis  contract  with  the 
Norfolk  *  Westezn  Ballway  Company  to 


tear  down  and  rebuild  the  roondhODse  locat- 
ed thereon." 

This  instmetlon  was  properly  refused. 
There  is  no  evidence  that  the  plalntlfl  was 
on  the  premises  where  the  accident  happened 
for  his  own  convenience;  on  the  contrary, 
the  uncontradicted  evidence  shows  that  the 
plaintiff  was  using  the  praises  wblle  In 
the  discharge  of  his  duties  as  an  employ^  of 
the  railway  company.  He  was  returning 
from  his  completed  task  by  the  usual  route 
that  he  had  pursued  for  16  years  prior  to 
the  night  of  the  accident  The  defendant  was 
only  in  possession  of  a  small  portion  of  the 
roundhouse  for  certain  purposes,  the  rest  of 
the  premises  having  been  retained  for  the 
time  by  the  railway  company  for  the  uses  to 
which  they  had  always  been  put,  and  the 
plaintiff  was  using  such  premises  In  tbe  dis- 
charge  of  his  duties,  without  any  knowledge 
that  they  had  been  rendered  dangerous  by 
the  def^dant,  while  tbe  defendant  knew,  or 
by  the  exercise  of  reasonable  diligence  should 
have  known,  that  the  premises  were  being 
used  by  the  employes  of  the  company,  and 
that  they  were  likely  to  be  Injured  unless 
the  ditch  dug  across  their  pathway  was 
reasonably  safeguarded. 

[2]  Instruction  B  tells  the  Jury:  'That,  if 
they  believe  from  the  evidence  that  the  plain- 
tiff had  no  legal  right  on  said  premises,  then 
the  only  duty  that  the  defendant  owed  to  him 
was  not  willfully  to  injure  blm  wblle  on  said 
premises." 

[3]  This  is  an  abstract  proposition  that 
could  have  t>een  of  no  help  to  the  Jury  In 
determining  the  questions  at  Issue.  Apart 
from  these  considerations,  the  Jury  was  by 
other  Instructions  abundantly  and  liberally 
Instructed  upon  every  phase  of  the  defend- 
ant's theory  of  the  case,  and  he  could  not 
possibly  have  suffered  any  prejudice  from 
the  court's  action  in  refusing  to  give  these 
two  Instructions.  It  is  dear  from  the  author- 
ities that  the  plaintiff  was  not  a  trespasser 
or  mere  licensee  but  ma  using  tbe  premises 
by  Implied  Invltatioa 

In  Bennett  v.  Railroad  Co..  102  TJ.  S.  677, 
26  L.  Ed.  23S,  Mr.  Justice  Harlan,  speaking 
for  the  court,  says  tbat  tbe  rule  founded  in 
Justice  and  necessity  and  Illustrated  in  many 
adjudged  cases  In  the  American  courts  Is: 
"That  the  owner  or  occupant  of  land  who, 
by  invitation,  express  or  Implied,  induces  or 
leads  others  to  come  upon  his  premises,  for 
any  lawful  purpose,  is  liable  In  damages  to 
such  persons  (they  using  due  care)  for  In- 
juries occasioned  by  the  unsafe  condition  of 
the  land  or  its  approaches,  If  such  condition 
was  Imown  to  him  and  not  to  them  and  was 
negligently  suffered  to  exist,  without  timely 
notice  to  the  public  or  to  those  who  were 
likely  to  act  upon  such  invitation." 

[4]  Tbe  rule  that  Is  applied  to  a  railroad  in 
this  state  Is  that  it  has  the  right  to  a  clear 
track  and  is  not  liable  for  injury  to  persons 
received  upon  Its  trade ;  but  If  the  company 
kooway  or  1^  the  ocerdae  ot  ordlnaxy  caie 
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should  know,  tbat  persons  are  in  the  habtt 
of,  and  have  been  for  xans  time,  using  its 
track  as  a  footpath,  bo  that  it  has  no  right 
to  expect  a  dear  track,  then  It  is  the  duty  of 
the  company  to  exerclae  reasonable  care  to 
prevent  Injury  to  persons  so  on  the  track  at 
such  place.  O.  &  O.  1^.  Oa  t.  OorUn,  110 
Va.  700,  67  a  E.  17». 

The  rale  applicable  to  railroads  Is  applied 
generally.  Orme  v.  City  Blchmond,  79 
Va.  88;  N.  4  W.  By.  Co.  v.  De  Board's 
Adm'r,  91  Va.  700,  22  S.  E.  614,  29  L.  R  A. 
826;  Henry  v.  Disbrow  Mining  Co..  144  Ma 
App.  350,  128  8.  W.  841;  De  Tarr  v.  Ferd. 
H^m  Brewing  Co.,  62  Kan.  188,  61  Fac.  689. 

In  Henry  r.  Dlsbrow  Mining  Co.,  supra, 
the  rule  is  thus  stated :  "If  a  person  knows 
that  people  are  using  pnq»ertr  as  a  right  at 
way  and  have  been  nUng  same  for  such 
length  of  time  that  the  presence  of  persons 
upon  the  same  Is  to  be  expected,  then  it  is 
his  duty  in  making  acavations  a<»088Budi 
pathway,  or  putting  obstfactions  thereon,  to 
exerdse  reasonable  care  and  not  negligently 
injure  persona  ao  In  tbe  habit  ot  using  audi 
pathway." 

In  De  Tarr  t.  Vard.  Helm  Brewing  Go., 
supra,  the  rule  Is  stated  In  the  first  syllabus 
in  the  following  language:  "Where  the 
public  has  passed  over  ifflvate  property,  for 
a  long  time  with  the  Implied  pennlsidon  of 
the  owner  or  of  persons  in  control  of  the 
same,  and  where  it  may  be  said  that  a  portion 
of  tbe  property  Is  temporarily  devoted  to  a 
public  tise,  persons  using  the  way  are  not 
deemed  to  be  trespassers  or  mere  licensees, 
and  the  owner  or  those  in  control  cannot, 
without  liability,  make  excavationB  or  leave 
unprotected  openings,  so  close  to  tlie  line  In 
such  way  as  to  render  travel  thereon  unsafe.** 

The  objection  to  Instractlon  Na  1,  given 
for  the  plaintiff.  Is  not  well  taken.  In  the 
light  of  the  foregoing  authorities  that  in- 
struction clearly  and  accurately  states  the 
law  applicable  to  tbe  plalntifTs  theory  of  the 
case  and  baa  abundant  evidence  for  its  sup- 
port 

Tbe  petition  for  a  writ  of  error  contends 
that  the  condition  of  the  premises,  resulting 
from  beginning  the  work  of  dismantling  the 
stalls,  was  at  the  time  of  the  accident  suf- 
ficient to  warn  the  plaintiff  of  the  danger  of 
using  the  route  he  did,  and  tbat  in  using 
such  route  he  assumed  the  risk  of  injury  and 
cannot  charge  the  result  to  the  defendant 
The  defendant  had  only  worked  on  the  prem- 
ises for  three  days  prior  to  the  accident,  and 
there  is  a  conflict  in  the  evidence  as  to  what 
had  been  done  prior  thereto  and  the  aspect 
the  premises  presented  at  the  time  of  tbe  ac- 
cident The  evidence,  however,  is  over- 
whelming that  there  was  no  obstruction 
whatever  to  the  passway  over  which  the 
plaintiff  traveled  between  the  exit  from  the 
stall  and  the  point  where  he  fell  into  the 
ditch.   llilaqueBtlon,  involving  the  conten- 


tion that  the  plaintiff  was  guUty  of  contrib- 
utory negligence,  was  submitted  to  the  jury 
under  instructions  which  stated  tiie  law  as 
fully  as  could  be  desired,  and  their  verdict 
is  conclusive  on  the  iwlnt 

[S]  Without  further  detaU  It  la  sufllclent 
to  say  In  conclusion  that  we  have  carefully 
examined  the  entire  record  and  And  that  the 
evidence  upon  most  of  the  vital  issues  was 
conflicting,  and  that  the  case  was  telrly  sub- 
mitted to  the  Jury  under  the  instructions 
given.  The  jury  having  dedded  tbat  conflict 
In  favor  of  the  plaintiff,  and  the  Judge  of 
tbe  trial  court  having  approved  their  vradlc^ 
tUa  court  wUl  not,  upon  wdl  settled  prtnd* 
pies,  interfere  with  that  finding. 

The  Judgment  complaJned  oC  mniit  be  af- 
firmed. 

Affirmed. 


KABSTBLLEB  v.  WARDEN  et  iL 
(Supreme  Court  of  Appeals  at  Yligliila. 
Sept  11, 1913.) 
BviDMirci  a  417*)— Pabol  ETznairoB— Wbit- 

TBN  ComUAOT— OWSSIONB. 

Plaintiffs  offered  to  famish  stone  and  erect 
a  parish  boose  for  a  specified  price  and  to  rap- 
ply  the  stone  and  complete  an  onfinlsbed  tower 
od  a  church  building  according  to  specificattons. 
and  drawing,  "walls  to  be  one  foot  six  Inches 
thick,"  for  a  specified  further  sum.  Tbe  offer 
was  accepted  and  a  written  contract  executed 
which  did  not  spedfy  the  thldmeis  of  the  walls 
of  the  tower  but  provided  that  they  should  "cor- 
respond with  tbe  walls  of  the  church."  The 
original  pencil  sketch  of  the  tower  work,  oa 
which  the  bid  was  predicated,  having  been  mis- 
laid, plaintiffs  called  for  plans  and  specifica- 
tlons,  and  these,  being  furnished,  called  for 
tower  walls  20  inches  thick.  Beld,  that  the  pro- 
vMon  that  the  walls  of  tbe  tower  should  con- 
form to  the  walls  of  the  church  should  be  con- 
strued aa  referring  to  quality,  finish,  and  appear- 
ance of  the  matenal  only,  and  that  the  contaract 
was  incomplete  as  to  the  thickness  of  the  walls, 
so  that  parol  evidence  was  admissible  to  show 
the  actual  agreement  of  the  parties  on  that  ques- 
tion. 

[Bd.  Note.— For  other  easssL  see  Evidence, 
Gent  Dig.  H  1874^1899 ;  DecTlHc.  1  417.*] 

Error  to  Law  and  Chancery  Court  of  City 
of  Boanoke. 

Action  by  J.  K.  Warden  and  another  against 
J.  H.  Marsteller.    Judgment  fi>r  plaintiffs, 

and  defendant  brings  error.  Affirmed. 

A.  E.  King  and  Polndexter  &  Hopwood,  all 
of  Boanoke,  for  plaintiff  in  error.  Jackson 
ft  Henson,  of  Boanok^  for  defendants  In 
error. 

WHITTLE,  J.  J.  K.  Warden  and  A.  J. 
Hailey  recovered  a  Judgment  for  $2,000 
against  J.  H.  Marsteller  (doing  business  as 
Marsteller  Granite  Works)  in  an  action  of 
assumpsit  on  a  building  contract 

The  trustees  of  St  Paul's  Episcopal  Church 
in  Lynchburg,  Va.,  made  a  contract  with  J. 
P.  Pettyjohn  for  the  erection  of  a  pariah 
house  and  the  completion  of  an  nofinlshed 
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tower  on  the  main  building.  The  building 
was  constructed  of  "Peak  Creek"  stone,  tak- 
en from  quarriea  In  Pulaski  county,  Va.  Pet- 
tyjohn sublet  the  principal  part  of  the  work 
to  the  defendant,  Marsteller,  who  in  turn 
let  the  stone  work  to  the  plaintiffs,  who  were 
owners  of  a  "Peak  Greek"  stone  auarry  and 
experienced  workmen.  The  defendant's  chief 
place  of  business  was  in  Boanoke,  but  a 
branch  establishment  was  maintained  in 
Zjynchbnrg  under  the  managonent  of  G.  G. 
Ix)Ting.  NegotlatlonB  were  opmed  between 
LoTing  and  the  plaintiffs  touching  this  work, 
which  cuhninated  on  September  16,  1910,  In 
a.  writtoi  offer  by  the  plaintiffs  to  fumlsb 
**Peak  Greek"  atone  and  erect  the  parish 
Jiouse  for  $7,409,  and  to  supply  the  stone  and 
-comiflete  Uie  tower,  according  to  spedflca- 
tlons  and  drawing,  of  the  following  dimen- 
■lona:  **S2  feet  high,  20x20  feet,  walls  to 
be  1.6  [one  foot  six  Inches]  thlck"-^or  $8,- 
«eO.  On  October  IT.  1910.  then  was  a  writ- 
ten acceptance  of  this  proposition  by  Lov- 
ing. Two  days  later  the  attorn^  for  the 
plaintifh  undertook  to  reduce  the  agreement 
to  writlDft  and  the  paper  prepared  was  duly 
signed  by  the  putlea.  The  plaintiffs  prompt- 
ly conunoiced  work  on  the  parish  house, 
and,  after  haTlng  completed  that  building, 
were  ready  to  proceed  with  work  on  the 
toww.  1o  that  end  ttucr  had  already  gotten 
■out  and  d«UTered  on  the  ground  a  quantity 
of  stone  suitable  for  the  tower,  when  they 
disoorered  that  the  original  pencil  sketch  of 
the  work  upon  which  th^  bid  was  predicat- 
ed had  been  mislaid.  Thereupon  the  plain- 
tlfb  called  for  plana  and  spedflcatlons  for 
the  completion  of  the  tower,  which  were 
made  and  furnished  by  the  defendant  about 
June  10,  1911.  An  examination  of  theae 
lOans  showed  that  tb^  called  tor  tower  walls 
26  Incbea  Uiiek,  while,  as  stated,  the  written 
proposal  of  t2ie  pUlntUfa,  which  was  acoqit- 
ed  by  the  defoidant,  proTided  for  an  18-inch 
wall.  This  discrepancy  seems  to  have  been 
the  origin  of  the  misunderstanding  and  bone 
of  contention  betweoi  the  parties.  No  men- 
tion was  mule  In  ttie  written  contract  of  the 
tltiduMSS  of  the  tower  walla,  and  therefore 
the  insistence  of  the  plaintiffs  was  that  the 
Instrmnent  was  incomplete  on  its  face,  and 
that  parol  evidence  was  admissible  to  show 
the  troe  agreement  of  the  parties  on  the  sub- 
ject 

The  ooanternlling  theory  of  the  defendant 
Is  that  the  stipulation  in  the  contract  **that 
the  walls  of  the  tower  should  correspond 
with  the  walls  of  the  church*'  covered  the 
point  In  dispute  as  to  the  thickness  of  the 
tow«  walls;  that  the  contract  In  that  re- 
spect was  complete  on  Its  face;  and  conse- 
quently that  the  alleged  omitted  language 
that  the  wans  were  to  be  18  Inches  thick 
eonld  not  be  read  Into  It  This  pretension  on 
behalf  of  the  defmdant  pervades  the  entire 


case  and  was  urged  at  every  stage  of  it  by 
demurrer  to  the  declaration,  by  objection  to 
the  admissibility  of  evidence,  and  by  instruc- 
tions to  the  Jury. 

The  law  and  chancery  court  resolved  the 
proposition  in  fftvor  of  the  plaintiff  and  tried 
the  case  on  tbat  theory;  and  that  ruling,  In 
Its  various  phases,  Is  assigned  as  error  and 
Is  relied  on  to  reverse  the  Judgment  It  con- 
stitutes the  controlling  question  In  the  case 
and,  if  correctly  decided  by  the  trial  court, 
renders  the  discussion  of  subordinate  as- 
signments, which  could  in  no  event  affect  the 
general  result  unnecessary. 

The  language  relied  on  and  quoted  by  the 
defendant  as  showing  the  thickness  of  the 
tower  walls,  namely,  "that  the  walls  of  the 
tower  should  correspond  to  the  walls  of  the 
chnrdi,''  in  the  connection  in  which  it  oc- 
curs, was  evidently  Intended  to  apply  to  and 
control  the  Quality,  finish,  and  appearance  of 
the  material  to  be  uaed  so  aa  to  maintain  uni- 
formity of  aspect  between  different  portions 
of  the  same  structure;  but  it  plainly  does  not 
sn^ly  the  omitted  st^ulation  that  the  tow- 
er walls  were  to  be  IS  Inches  thick.  The 
overwhdmlng  wed^t  of  the  eridenoe  shows 
that  the  true  contract  betweoi  the  parties 
called  for  an  18-inch  wall,  and  that  the  omis- 
sion of  that  provision  from  the  contract  was 
the  result  of  inadvertmce  on  the  part  of  the 
scrlvoaw.  Be^es,  the  ver^Uct  of  the  Jury 
has  settled  that  question  and  all  other  oon- 
trovOTted  Issues  of  fact  in  twot  of  the  ^aln- 
tlflB. 

ThB  principle  of  law  applicable  to  tb»  quea* 
tlon  under  consideration  Is  well  settled. 

In  Farmers'  Ifanufaetnxing  Go.  t.  Wood- 
worth,  109  Va.  B96,  at  page  601,  64  S.  B.  986, 
at  page  988.  the  court  observes :  "The  rule 
of  eaUxuion  of  parol  evidence  has  no  appli- 
cation where  it  Is  apparent  from  the  writ- 
ing Itself  that  it  does  not  embody  the  en- 
tire agreement  In  much  cas^  the  writing  be- 
ing Incomple^  It  must  be  anpplonented  by 
other  evidence,  not  to  contradict  or  vary  Its 
terms,  but  to  establish  the  real  contract  b&> 
tween  the  parties." 

It  does  not  Invf^ve  the  doctrine  of  retor- 
matlon  of  contracts,  of  which  courts  of  equl- 
tj  alone  have  cognizance,  but  applies  where 
the  contract  Is  partly  in  writing  and  partly 
paroL  The  Jurisdiction  at  courts  of  law 
In  the  latter  class  of  cases  is  unquestioned. 
Grove  V.  Lemley,  114  Va.  20%  76  S.  B.  306. 

Considering  the  last  assignment  as  upon  a 
demurrer  to  the  evidence,  the  verdict  of  the 
Jury  cannot  be  disturbed  vpoa  the  ground 
that  It  is  excessive.  The  bill  of  particulars 
filed  with  the  declaration  Is  largely  in  excess 
of  the  damages  awarded,  and  the  amount  and 
correctness  of  the  Items  claimed  are  depend- 
ent upon  conflicting  views  of  the  evidence 
and  have  been  settled  by  the  Jury. 

Jndgmoit  affirmed. 
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TATTEBSON  t.  riDBLITT  &  DEPOSIT 
CO.  OF  MARTLAND.t 
(Supreme  Ooart  of  Appeals  of  Virginia.  Sept 
11,  1918.) 

Pbincipai,  and  Subett  (I  183*}— Bights  of 

SUBETT  AOiJim  PUKCIP^  —  BUXXJOIHO 

Contract. 

Where  a  contractor  for  the  coDBtructlon  of 
a  building  abandoned  his  contract  before  com- 
pletion, and  the  surety  company  which  had  giv- 
en the  contractor's  bond,  although  notified  of 
tlie  abandonment,  did  not  complete  the  buitdiog 
or  employ  others  to  do  so,  but  Instead  the  own- 
ers of  the  building  entered  into  a  contract  with 
another  conrractor,  who  frequency  completed 
contracts  for  the  snre^  company  and  who 
atsret^  to  complete  the  building  for  the  balance 
due  the  first  contractor  and  gave  a  bond  ex- 
ecuted  by  the  same  surety  company,  the  surety 
company  could  not  hold  the  estate  of  the  first 
cmtractor  liable  for  the  loss  austained  by  the 
second  contractor  and  which  it  voluntarily  paid 
to  him. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
SurejT,  Cent  Dig.      639-544;   Dec  Dig.  f 

Appeal  from  Court  of  Law  aad  Cliancer7 
of  City  of  Norfolk. 

Suit  by  tbe  Fidelity  &  Deposit  CcHnpanr  of 
Maryland  agaUut  Uzzle  M.  Tattersoa,  as 
executrix  of  the  estate  of  Albert  Tatterson, 
deceased,  to  establish  a  dalm  against  tb» 
said  estate  and  subject  thereto  certain  prop- 
er^ held  by  the  ezecotrlx.  Decree  f6r  tbe 
plalntur,  and  defendant  appeals.  Beversed 
and  remanded. 

B.  R.  Hicks,  of  Norfolk,  for  appellant  J. 
W.  Happer  and  Frank  L.  Crocker,  botb  of 
Portsmontli,  for  appellee^ 

CARDWELL.  J.  On  the  9th  day  of  June, 
1909,  Elbert  Tatterson,  a  general  contractor 
doing  business  in  the  dty  of  Norfolk,  Va., 
entered  Into  an  agreement  with  the  building 
committee  of  tbe  Young  Men's  Christian  Asso- 
ciation of  said  dty  by  which  he  agreed  to 
erect  and  complete  for  said  association  a 
building  at  a  certain  designated  point  in  the 
city  at  the  price  of  $126,332.  Article  5  of 
the  contract  provided,  among  other  things, 
as  follows: 

"Should  the  contractor  at  any  time  refuse 
or  fail  to  prosecute  the  work  with  prompt- 
ness and  diligence,  or  fall  in  the  performance 
of  any  of  the  agreements  herein  contained, 
such  refusal,  neglect  or  failure  being  certi- 
fied by  the  architect,  the  Young  Men's  Chrls- 
tlau  Association  should  be  at  liberty,  after 
three  days'  written  notice  to  the  contractor, 
to  provide  any  such  labor  or  materials  and 
to  deduct  tbe  cost  thereof  from  any  money 
then  due  or  thereafter  to  become  due  to  the 
contractor  under  this  contract;  and  if  tbe 
architect  shall  certify  that  such  refusal,  neg- 
lect or  failure  Is  sufficient  grounds  for  such 
action,  the  owner  shall  also  be  at  liberty 
to  terminate  the  employment  of  the  contrac- 
tor for  the  said  work  and  to  enter  upon  tbe 
premises  and  take  poBsesslon,  for  tbe  purpose 


of  completing  the  work  Indnded  under  this 
contract,  of  all  materials,  tools  and  appli- 
ances thereon  and  to  employ  any  other  person 
or  persons  to  finish  the  woA,  and  to  provide 
the  materials  therefor;  and  In  case  of  such 
discontinuance  of  the  employment  of  the 
contractor,  the  contractor  shall  not  be  en- 
titled to  receive  any  further  payment  under 
this  contract  until  the  said  work  shall  be 
wholly  finished,  at  which  time.  If  the  unpaid 
balance  of  the  amount  to  be  paid  under  this 
contract  shall  exceed  the  expense  Incurred  by 
the  owner  In  flnii|hing  the  work,  such  exeeaa 
abAU  be  paid  toy  the  owner  to  the  contractor; 
but  if  such  expense  shall  exceed  such  unpaid 
balance,  the  contractor  shall  pay  the  differ- 
ence to  the  owner." 

The  building  committee  of  tbe  Young  Men's 
Christian  Association  required  Tatterson  to 
give  a  bond  In  the  sum  of  963.166,  condi- 
tioned for  the  folthful  performance  by  him 
of  the  contract,  and  accordingly,  on  July  3, 
1908,  bs  made  application  to  the  Fldell^  A 
Deposit  Company  of  Maryland  Oiereaft^ 
spoken  of  as  the  bonding  company)  to  become 
snretj  on  his  bond  for  that  amotmt  Pursu- 
ant to  the  rules  and  regulations  of  the  bond- 
ing company,  Tatterson  filed  with  bis  written 
ai^eatlon  a  statement  of  his  assets,  whicb 
statement  showed  that  among  other  property 
he  owned  real  estate  In  tbe  dty  of  Norfolk 
at  the  corner  of  certain  designated  streets 
which  be  valued  at  910,000;  subject  to  a  deed 
of  trust  for  |1,400l 

On  tlie  faith  of  this  statement,  It  Is 
dalmed,  the  bonding  company  became  surety 
on  Mb  said  bond,  which  was  made  payable  ta 
tbe  Young  Men's  Ohrlstian  Assodation  of 
Norfolk,  Va.,  and  was  conditioned  for  the 
faithful  performance  of  Tattrawn's  eontraiit 
to  erect  and  complete  said  building. 

Tatterson  entered  upon  the  performance  ot 
bis  contract  and  continued  the  woA  thereon 
until  about  December  27, 1910,  on  which  date 
he  wrote  a  letter  to  the  Bnlldlng  Committee 
of  tbe  Yonng  Men's  Christian  Association, 
which  is  as  follows: 

"Gentlemen:  Owing  to  111  healtli,  which,  as 
you  know,  has  for  some  weeks  kept  me  con- 
fined to  my  room,  and  fearing  tbat  it  will  be 
some  time  before  I  will  be  able  to  get  ont 
and  go  to  work  ^lalh,  I  have  co&dnded  Oiat 
I  ought  to  abandon  the  contract  for  the  con- 
struction of  the  Young  Men's  Christian  Asso- 
ciation building,  at  the  corner  of  Oranby  and 
Freemason  streets  In  this  dty,  and  accord- 
ingly thereby  abandon  the  same. 

"This  Is  without  prejudice  to  either  yonr 
right  or  mine  as  to  the  various  questions 
which  have  been  raised  by  each  side  dur- 
ing the  construction  of  this  building." 
'  On  tbe  receipt  of  this  letter  the  bulldlos 
committee  replied  by  letter,  saying  that  they 
acknowledged  that  he  (Tatterson)  had  aban- 
doned the  contract  upon  the  conditions  stat- 
ed In  his  letter,  and  on  the  same  day  the 


•For  otber  cases  bss  same  taplo  sad  seotlon  NUUBBB  la  Deo.  DIs.  4  Am.  Dig-  Key-No.  Sarlis  *  Rep'r  Indszs* 
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bonding  company  was  notlflecl  by  a  letter  of 
the  attorney  for  the  Tonng  Men's  GhrUtian 
Association  that  Tatterson  had  abandoned 
his  omtiact,  and  called  ia>on  the  buidhig 
oomiMUiy  to  comply  with  the  terms  of  their 
bond  and  to  make  the  necessary  arrange- 
ments for  the  completion  of  the  building. 
Before  this,  as  it  also  appears,  the  chairman 
of  the  building  committee  on  December  0, 
1910,  bad  written  to  the  bonding  company, 
advising  It  that  the  work  on  the  building 
had  been  at  a  standstill  for  some  time,  and 
notif^ng  it  that  unless  the  work  progressed 
more  rapidly  they  would  exercise  the  right 
they  had  under  the  contract  to  direct  Tat- 
terson to  cease  work  on  the  building  and 
call  upon  the  bonding  company  to  complete 
the  contract 

Upon  receipt  of  the  letter  from  the  counsel 
for  the  Tonng  Men's  Christian  Association 
of  date  December  27,  IfilO,  the  bonding  com- 
pany sent  its  representatlTe  to  Norfolk,  who 
made  an  Investlgatton  of  the  situation,  and 
among  other  tMngs  It  was  ascertained  that 
there  would  be  a  balance  of  $52,884^  due 
Tatterson  on  the  completion  of  the  buUdlng, 
which  balance  was  subject,  however,  to  the 
claims  of  various  mechanics  and  supply  meo 
who  had  filed  liens  or  were  about  to  do  so. 
The  bonding  company  had  therefore  been 
advised  that  the  building  could  not  be  com- 
pleted with  the  balance  Uiat  would  be  due 
Tatterson  as  per  the  contract.  The  bonding 
company  did  not,  In  accordance  with  Its 
T^ht  tmder  the  terma  of  the  bond,  take 
charge  of  the  bvlldlzv  aud  oomplets  It,  nor 
did  It  sablet  Qw  contract,  but  after  some 
n^^>tIatlonB  with  the  auttioritles  of  the 
Young  Men'B  Ohrlstlan  Association,  on  Jan- 
uary 18,  1911,  a  contract  was  entered  into 
between  Uomnr  Bros.,  contractors  of  Balti- 
more, Hd.,  and  like  Toung  Hen's  Christian 
Association,  whereby  Hortow  Bnw.  agreed 
to  complete  the  building  for  the  amount 
■whieb  would  have  become  due  to  Tatterson 
on  the  completton  thereof,  vis,,  t62,S84.SB, 
and  fnrthernHHe  agreed  to  aasnme  the  pay- 
ment of  all  valid  claims  for  whldk  liens 
oould  be  filed  against  the  building.  In  ad- 
dition to  this  Morrow  Bros.,  contemporanfr- 
oroly  wffli  the  execution  of  the  raid  con- 
tract, executed  a  bond  In  the  penal  sum  of 
9S4,000  to  the  Tonng  Moi's  Christian  Asso- 
ciation, conditioned  upon  the  faithful  per- 
formance of  their  dntles  jmOec  the  contract, 
with  the  said  bonding  company  as  surety, 
which  bond  was  similar  in  its  provlstcms  to 
that  executed  by  Tatterson  above  refwred 
to.  It  fnrOwr  appears  that  Morrow  Bros, 
were  contractors  who  sometimes  represented 
the  bonding  company  In  completing  buUd- 
li^  which  had  Ijeen  abandmed  by  contzaty 
toxB  fOr  whom  the  bonding  cmnpany  might 
be  aniety  whai  the  bonding  company  took 
charge  of  th^  work  of  completing  the  bulld- 
loc  and  that  the  bonding  company  would 
reimbnrse  them  fOv  any  losses. 

The  bnlldlng  was  completed  by  Morrow 


Bros,  at  a  total  cost  of  $73,169.26,  and  after 
crediting  on  this  the  amount  of  $52.71&25 
which  they  bad  received  from  the  Toung 
Men's  Cairlstlan  Association,  and  which  Tat- 
terson would  have  received  had  he  completed 
the  building,  their  net  loss  was  $^,45S.01. 

It  farther  appears  that  on  April  1,  1909, 
Lizzie  M.  Tatterson,  the  wife  of  said  Elbert 
Tatterson,  executed  a  deed,  which  she  ac- 
knowledged before  a  notary  public  on  April 
14,  1909,  whereby  she  conveyed  to  her  said 
husband  five  lots  of  land  In  the  fdty  of  Not- 
folk  and  fnlly  described  In  the  deed,  which 
it  is  claimed  by  the  bonding  company  was 
executed  by  her  for  the  purpose  of  enabling 
Tatterson  to  obtain  the  bonding  company  as 
BuretT  on  his  bond  for  the  performance  of 
his  contract  with  the  Toung  Men's  Christian 
Association,  and  the  real  estate  conveyed 
thereby  is  the  same  described  as  part  of  his 
assets  In  bis  written  application  to  the  bond- 
ing company  to  become  bis  surety.  The 
said  deed  from  Uzzle  M.  Tattersod  to  her 
husband  was  never  rerarded,  but  when 
Charles  A.  Morrow,  of  the  firm  of  Morrow 
Bros.,  came  to  Norfolk  and  took  charge  of 
the  work  of  completlDg  the  building  of  the 
Toung  Men's  Christian  Association,  he  saw 
the  deed  on  three  diffwent  occaslmis  in  Tat- 
te]^n's  safe,  which  was  In  his  office  In  the 
Dickson  Building.  It  Is  claimed  that  Tatter- 
son knew  that  Morrow  Bros.  w»e  r^resent- 
Ing  the  bonding  company  in  the  completion 
of  said  building,  and  after  Charles  A.  Mor- 
row had  entered  upon  this  work  he  wokt 
over  to  Tatterson's  house  and  endeavored 
to  Induce  him  to  give  the  bondii^  company 
some  surety  for  the  loss  that  would  be  sus- 
tained in  conqOetlng  the  buUdln&  which,  as 
it  would  seem  from  Charles  A.  MorroWs 
statement,  Tatterson  agreed  to  do,  and  fur- 
thermore agreed  to  giTO  a  deed  of  trust  on 
Uie  specific  real  estate  which  his  wife  had 
conveyed  to  blm  to  secure  the  bonding  com- 
pany against  possible  loss,  or  to  raise  mone^ 
with  which  to  pay  sudi  loss,  but  this  was 
aever  oonsunmated. 

Tattoson  died  at  his  home  In  Norfolk  on 
February  2S,  1911,  and  a  day  or  so  after 
bis  death  the  said  deed  referred  to  was 
missing  from  the  safe  In  his  office.  In 
June,  1911,  the  attorns  tor  the  bonding 
company  had  an  interview  with  Mrs.  Tat- 
terson and  requested  her  to  deliver  vj^  the 
deed  in  question  so  that  it  could  be  recorded 
and  the  iwoperty  conv^ed  therelqr  subjected 
to  13ie  paymrat  of  the  loss  sustslned  by  the 
bonding  omnpany  in  completing  Tatterson's 
contract;  but  she,  though  admitting  that  she 
had  the  deed,  declined  to  have  it  recorded 
or  to  reimburse  the  bonding  company  for 
the  loss  sustained  by  it  Tber^xm  the 
UU  in  this  cause  was  filed  by  the  bonding 
company  against  the  mid  libaS&  M.  Tatter^ 
son.  In  her  own  right  and  as  executrix  of 
the  last  will  and  testament  of  her  deceased 
husband  and  others,  for  the  piupose  of  es- 
tablishing the  claim  asserted  by  the  corn- 
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plainant  asalost  tbe  estate  oC  Tatterson  for 
tbe  amoant  of  tbe  loss  aHeged  to  bare  been 
suBtalned  la  the  completloa  of  said  building 
and  of  subjecting  for  Its  partial  satisfaction 
the  property  Conv^ed  to  bin  from  bis  wife 
by  said  deed. 

Upon  a  bearing  of  tbe  cause  on  tbe  plead- 
ings and  the  evideoce  adduced  by  tbe  re- 
SpectiTe  parties,  the  court  below  mtered  Its 
decree  of  April  12,  1912,  establishing  tbe 
claim  of  the  bonding  company  against  tbe 
estate  of  Tatterson  for  {20,468.01,  and  ad- 
Judglng  that  Tatterson  died  seised  and  pos- 
sessed of  the  real  estate  mentioned  and  de- 
scribed in  tbe  deed  in  questlmt  from  lissle 
M.  Tatteraon,  bis  wife,  to  1^  and  that  ttais 
real  estate  was  assets  for  tiie  payment  and 
satisfiiction  of  tbe  claim  of  the  bonding  com- 
pany. From  this  decree  Ubafe  M.  Tatter- 
son, in  her  own  right  and  as  executrix  of  her 
deceased  husband,  has  taken  this  appeal 

The  contentions  of  tbe  aiq;>ellant  are: 
First,  that  the  bonding  company  sustained 
no  damages  by  reason  of  Its  suretyship  for 
Elbert  Tatterson,  her  husband,  because  El- 
bert Tatterson  partially  erected  the  building 
of  tbe  Yonng  Men's  Christian  Association, 
and  Morrow  Bros,  agreed  to  complete  it 
for  tbe  unpaid  contract  mon^,  so  that  El- 
bert Tatterson's  contract  was  absolutely  ful- 
filled, and,  If  the  bondli^  company  lost  any- 
thing, it  was  by  reason  of  its  suretyship 
for  Morrow  Bros,  rather  tiian  Its  suretyship 
for  Elb^  Tatterson;  second,  that,  erai  If 
the  claim  asserted  by  the  bonding  company 
be  Talld,  stiU  the  real  estate  sought  to  be 
subjected  to  its  satisfaction  was  never  tbe 
propnty  of  Elbert  Tatterson  and  therefore 
Is  not  assets  of  his  estate  tor  tbe  paymoit 
of  his  debts. 

In  the  view  we  take  of  tbe  cas^  It  Is  only 
necessary  to  consider  appeUant's  first  con- 
toitlon,  since.  If  there  be  no  liability  upon 
tbe  estate  of  Elbot  Tatterson,  deceased, 
for  the  claim  asserted  by  appellee,  there 
can  be  none  therefor  upon  the  indtridnal 
property  of  appellant  sought  to  be  subjected 
to  the  partial  satisfaction  of  said  dialm. 

"As  has  hem  observed,  the  appellee,  the 
bonding  company,  did  not  in  accordance  with 
Its  right  nnilex  the  bond  executed  by  Tatter- 
son to  the  Tonng  Men's  Christian  Associa- 
tion take  charge  of  the  partially  completed 
building  in  question  and  complete  it,  nor 
did  it  sublet  the  same;  on  tbe  contrary, 
Morrow  Bros.,  <m  January  18,  1908,  after 
full  investigation  as  to  the  condltimi  of  tbe 
work  on  tbe  buUdl^  and  ascertaining  that 
there  was  a  balance  of  $52,384.53  due  Tat- 
terson on  its  completion,  which  balance  was 
subject  however,  to  tbe  claim  of  various 
mechanics  and  supply  men,  who  bad  either 
filed  liois  or  were  abmt  to  do  so,  entered 
into  a  new  and  Indeiiendait  contract  with 
the  Youi^  Men's  Christian  Association,  sim- 
ilar in  all  Its  details  to  tbe  oratract  between 
Tatterson  and  the  Toung  Men's  Christian 
Association,  by  whicb  Morrow  Bros,  agreed 


to  complete  said  bnlldiiuc  at  Ibe  price  of 
pSZ^SSiJBS,  and  furthermore  agreed  to  ae- 
sume  tbe  payment  of  all  valid  claims  for 
which  liens  could  be  tak«i  agidiwt  the 
building.  Contemporaneously  with  the  ex- 
ecution of  tbe  contract.  Morrow  Broa.  execut- 
ed a  bond  In  the  penal  sum  of  $64,000  to 
the  Toung  Men's  Cbristian  Assodatltui,  con- 
ditioned upon  the  fiilthful  poformance  of 
tb^  duties  under  the  contract  with  tbe 
appellee  as  surety.  With  the  making  or 
entering  Into  this  contract  Tatterson  had 
nothing  to  do,  and  In  tact  knew  nothing  of 
it,  so  far  as  tbe  record 'discloses.  There  Is 
some  evldoice  that  Tatterson,  In  an  inter* 
view  with  one  of  the  firm  of  Morrow  Bros, 
and  Attorney  Shultice,  recognized  that,  as 
he  bad  abandoned  his  contract,  there  was  a 
liability  upon  him  for  a  possible  loss  that 
might  be  sustained  by  appellee  if  it  under- 
took to  complete  the  contract,  and  expressed 
a  willingness  to  provide  indemnity  against 
such  loss,  but  nothing  was  done  In  further- 
ance of  this  suggested  coarse,  and  Instead 
Morrow  Bros,  agreed  with  the  Yonng  Men's 
Christian  Association  and  appellee  to  take 
np  tbe  work  of  completing  the  bnlldlng  of 
the  former  as  per  the  terms  of  Tatterson's 
contract  and  for  the  contract  price  remain- 
ing unpaid'  by  tbe  Young  Men's  Christian 
Association,  and  for  tbe  faithful  perform- 
ance of  this'  contract  .on  the  part  of  Morrow 
Bros,  appellee  became  their  surety.  The 
fact  that  Morrow  Bros,  lost  instead  of  mak- 
ing money  on  their  contract,  which  loss  ap- 
pellee chose  to  make  good,  does  not  alter  the 
case.  The  Young  Men's  Christian  Association, 
as  appellant  contends,  had  no  right  against 
appellee,  save  such  as  accrued  out  of  the 
surety's  bond,  executed  to  it  by  Tatterson. 
They  were  entitled  to  and  needed  no  other 
contract  than  the  one  they  already  had  upon 
which  they  are  asserting  no  claim;  and, 
when  Morrow  Bros,  und^took  to  complete 
the  building  for  the  amount  of  money  that 
would  have  gone  to  Tatterson  had  he  com- 
pleted It,  they  did  so,  not  only  with  the 
assent  of  the  Young  Men's  Christian  Asso- 
ciation and  appellee,  but  after  careful  in- 
quiry and  investigation  and  in  tbe  belief 
that  they  could  profitably  complete  tbe  bond- 
ing at  that  prioe.  Had  it  cost  Morrow  Bros, 
less  to  comply  tbe  building  than  tbe  price 
agreed  on  between  tbem  and  the  Tonng  Men'n 
Christian  Association,  tbey  would  have  re- 
alized a  profit  as  thi^  had  npected,  and 
it  would  have  been  theirs,  and  no  one  could 
bave  sustained  a  claim  on  behalf  of  Tat- 
terson's estate  for  any  part  thereot  The 
profit  on  fb^  contract,  if  tt  bad  beak  real- 
ized by  Morrow  Bros.,  would  have  been 
theirs,  and  tbe  loss  sustained  tbem  they 
must,  of  course,  bear  so  far  as  Tatterson's 
estate  Is  concerned;  and  tbe  /Bet  that  ap- 
pdlee  volunteered,  u  tt  appears,  to  make 
good  this  loss  to  Morrow  Bros,  idves  it  no 
right  whatever  to  reoorer  tbe  amount  bo 
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tnid  of  Tatterson'8  estate  for  wtiSdi  It  Is 

not  In  any  respect  Uable. 

We  are  of  opinion,  therefore,  that  the  de- 
cree appealed  from,  In  so  far  as  It  estab- 
lishes the  claim  asserted  by  appellee  as  a 
liability  upon  the  estate  of  Elbert  Tatterson, 
deceased,  and  adjudges  that  certain  real  es- 
tate' of  the  appellant,  held  in  her  own  right, 
is  liable  for  the  partial  payment  of  tlie  said 
claim.  Is  erroneous,  and  the  decree  In  this 
respect  Is  reversed  and  annulled,  with  costs 
to  appellant;  and  the  cause,  which  has, 
upon  petitions  filed  therein  by  certain  cred- 
itors of  Eabert  Tatterson,  deceased,  become 
a  gen^nl  creditor's  salt  for  the  settlement 
of  his  estate.  Is  remanded  for  farther  pro- 
ceedings therein  not  inconsistent  with  the 
views  expressed  in  this  opinion. 

Bermed  In  inrt,  and  remanded. 


VIBGINU.  GOAL  A  IRON  GO.  T.  BYL- 
TON  et  at 

(Snpieme  Court  of  Appeals  of  Virginia.  Sept 

11,  1»18.) 

1.  Minn  AND  MlNEBALS  (S  OS*)— TSNANCT  IN 

Common  (|  8*)— Sevbrahcx  ibom  Subfaoi— 

Joint  Tenants. 

The  general  owner  or  owners  of  land  may 
irrant  all  the  minerals  therein  or  an^  particu- 
lar species  of  them,  while  atill  retaining  title 
to  the  surface,  or  they  may  grant  the  land  and 
reserve  the  nunerals,  thus  creating  a  separate 
estate  In  the  minerals,  distinct  from  the  land 
in  which  they  are  found;  but,  where  the  land 
is  owned  by  joint  tenants,  a  conveyance  by  less 
than  all  does  not  effect  a  severance  of  the 
mineral  interest  from  the  surface,  but  makes 
the  grantee,  if  he  be  a  stranger,  a  tenant  in 
common  with  the  joint  tenant  who  did  not  unite 
tn  the  conveyance. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
idnenls,  Gent  Dig.  H  1S3-160;  Dec.  Dig.  S 
65;*  Tenancy  in  Common.  Gent  Dig.  I  20; 
Dec  Dig:  |  &*] 

2.  Tbnahct  in  Common  (ff  44,  45*)  —  CoH- 

VKTANCI  BT  COTENANT. 

While  a  tenant  In  common  has  capacity 
to  transfer  bis  individual  share  in  the  land,  he 
baa  no  right  ta  convey  any  part  of  the  land 
by  metes  and  bounds,  or  to  convey  the  mineral 
and  reserve  the  sor&ce  to  the  prejudice  of  his 
co^wners, 

[Ed.  Note.— Ffir  other  cases,  see  Tenancy  in 
C  ummon.  Cent  Dig.  H  93,  94;  Dee.  Dig.  H  44 
45.*J 

8.  Tknangt  nr  Ookkon  fl  44*)— GoimnrANCE 
or  Intkbbot  bt  Onx— bftsot. 

Where  one  tenant  In  common  cannot  make 
any  conveyance  to  the  prejudice  of  his  coten- 
ants,  yet  such  deed  is  hot  void,  but  is  effect- 
ual to  pass  ti»  interest  oonveyed,  making  the 
grantee  a  tenant  In  common  witii  bis  grantor's 
cotenants,  as  provided  by  Code  1904,  {  2419. 

[Ed.  Note.— For  other  cases,  see  Tenancy  ia 
Common,  Cent  Dig.  H  133,  134,  136,  187; 
Dec.  Dig.  I  44.*] 

4.  Tbnanot  in  Common  (|  16*)— Convctanck 

BT  A  CvmrAHT  STBANOCB— OUSTBK. 

Where  a  stranger  to  the  title  accepts  a 
conveyance  of  the  whole  estate  in  a  tract  of 
land  from  a  cotenant,  and  under  such  convey- 
ance enters  into  enlaslve  possession  of  the 
land,  claiming  title  to  the  whole,  such  convey- 


ance and  possession  Is  an  ouster  of  the  other 
cotenants,  and  the  grantee  so  entering  and 
claiming  tltia  may  sustain  a  claim  by  adverse 
poBsessiMit  if  oontinned  for  the  statntory  pe- 
riod. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  |S  42-02;   Dec  Dig.  } 

15.  *] 

0.  Tknanct  in  Common  (|  IB*)— Posbessjon 
OF  Cotenant— Advebsb  Possession. 

While  the  entry  and  possession  of  one  co- 
tenant  is  ordinarily  the  entry  and  possession  ot 
all,  which  presumption  will  prevail  until  some 
notorious  act  of  ouster  or  adverse  poBsesaion 
is  brought  to  the  knowledge  of  the  others,  yet  a 
tenant  in  common  may  enter  adversely  and 
claim  in  severalty,  and  where  he  does ,  so  the 
statute  of  limitations  will  run  in  his  favor  as 
against  his  cotenants. 

[Ed.  Note.— For  other  caseL  see  Tenancy  In 
Common,  Gent  Dig.  U  42-02;  Dec.  tng.  | 
IB.*] 

6.  Tenancy  in  Common  ({  16*)— Convetancb 
Undbe  Wabbantt  Deed— Advebsx  Posses- 
sion. 

Where  a  tenant  in  common,  after  parti- 
tion of  a  part  of  the  common  property,  received 
a  deed  to  a  specified  part,  purporting  to  con- 
vey the  fee,  and  entered,  not  as  a  tenant  in 
common,  bat  as  an  owner  of  the  entire  prop- 
erty, and  there  was  nothing  to  show  that  ei- 
ther he  or  those  claiming  under  him  ever  ac- 
knowled^  that  the  title  was  anything  other 
than  as  appeared  from  the  face  of  the  deed, 
it  will  be  presumed  that  be  entered  under  the 
title  which  the  deed  purported  to  convey,  botb 
as  to  the  boundary  of  the  land  and  the  nature 
of  his  title,  and  he  and  hia  Buccessors,  having 
held  the  land  for  more  than  30  years,  and 
paid  taxes  thereon  as  the  owners  of  the  fee, 
acquired  title  as  against  the  other  cotenants 
by  adverse  possession,  both  as  to  the  surface 
and  subjacent  mineral. 

[Ed.  Note^For  other  cases,  sae  Toiancy  In 
Common,  Cent  Dig.  H  Dec.  Dig.  f 

16.  *] 

7.  Vines  and  Minerau  (|  49*)— Coub  or 
Title— MiNBBAi.  Intebest. 

Where  defendants  and  their  grantois,  since 
1880,  had  held  possession  under  a  deed  pur- 
porting to  convey  the  entire  fee  with  covenants 
of  general  warranty,  which  deed  constituted 
color  of  title,  they  acquired  title  to  the  sur- 
veys and  to  toe  underlying  minerals  by  adverse 
possession  as  against  claimants  under  a  prior 
deed  of  an  undivided  mineral  Interest  in  the 
land  from  the  common  grantor. 

[Ed.  Note.— 'For  other  cases,  see  Mines  and 
Minerals,  Gent  Dig.  |  U5;  Dec.  Dig.  |  49.*] 


Appeal  from  Circuit  Court,  Wise  County. 

Suit  by  the  Virginia  Coal  ft  Iron  Company 
against  George  W.  Hylton  and  others.  Judg- 
ment for  defendants,  and  complainant  ap- 
peals. Bemsed  tn  par^  and  afBrmed  In 
part 

BuUltt  ft  Ghalkley,  of  Big  StAne  Oap.  for 
appellant  Vicars  ft  Peery,  of  Wise,  and 
Henry  ft  Graham,  of  Tazewell,  for  appellees. 

BUCHANAN,  J.  This  suit  was  Instituted 
by  the  an:>ellant,  the  Virginia  Coal  ft  Iron 
Company,  for  the  purpose  of  obtaining  parti- 
tion of  the  coal  and  other  minerals  in  and 
under  a  7004cre  tract  of  land  lying  In  Wise 
county.  The  ainwllant  claimed  an  aadivlded 
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fonr-flfthB  Interest  In  Qie  minezal  under  a 
coDTeyance  to  J.  D.  Price  and  A.  J.  Steln- 
man  from  tbe  wife  and  three  of  the  foor 
children  of  James  M.  Gibson  made  In  the 
year  1874.  The  appellant  by  regalar  codt^- 
ances  acquired  the  title  of  Price  and  Steln- 
man  to  the  said  mineral  interest.  After  the 
conveyance  to  Price  and  Stelnman,  the  chil- 
dren of  James  M.  Gibson,  indudlng  Tabitha, 
who  was  not  a  party  to  that  deed,  made  a 
parol  partition  of  the  700-acre  tract  ot  land. 
The  land  was  divided  Into  three  parcels — 
I  he  share  of  Tabitha,  the  wife  of  George  W. 
Hylton,  and  the  share  of  C.  W.  Gibson,  her 
brother  (who  bad  sold  or  contracted  to  sell 
Ms  share  to  George  W.  Hylton),  being  laid 
off  as  one  parcel  Afterwards  H.  F.  Gibson 
and  W.  B.  Gibson  exchanged  the  parcels  al- 
lotted to  each  of  them.  The  owners  of  the 
jilneral  interests,  other  than  Hylton's  wife, 
were  not  parties  to  that  partition,  and  so 
far  as  the  record  shows  had  no  notloe  of  It. 

One  of  the  defenses  set  ap  by  the  present 
owners  of  the  Hylton  parcel  of  land  and  the 
W.  B.  Gibson  parcel,  known  In  the  record  as 
the  Van  Bnren  Boiling  land.  Is  that  they 
are  the  owners  of  the  mineral  by  adversary 
possession.  The  appellant  Insists  that  the 
conveyance  to  Price  and  Stelnman  of  the 
mineral  embraced  In  their  deed  operated  as 
a  severance  of  the  mineral  interest  from  the 
surface.  This  is  denied  by  the  appellees. 
They  claim  that,  in  order  for  a  conveyance 
of  the  mineral  in  land  to  effect  a  severance 
of  the  mineral  interest  from  the  surface,  tbe 
grantor  in  the  deed  must  be  the  owner  of 
the  legal  title,  and  that,  as  the  grantors  In 
the  deed  to  Price  and  Stelnman  were  not, 
as  the  appellees  claim,  the  owners  of  the 
legal  title  when  they  conv^ed  the  mineral 
interest,  such  conv^ance  did  not  effect  a 
severance. 

Whether  the  grantors  were  or  were  not  the 
owners  of  the  legal  title  at  that  time,  or 
whether  or  not  It  be  true  as  contended  by 
the  appellees  that  a  severance  of  tbe  mineral 
Interest  from  the  surface  Is  not  effected  by 
the  conveyance  of  the  mineral  and  a  reserva- 
tion of  the  surface,  unless  the  grantor  In 
such  conveyance  be  the  owner  of  the  legal 
title,  need  not  be  detertolned  in  this  case, 
for,  if  It  were  held  that  the  grantors  in  that 
deed  were  clothed  with  the  legal  title,  or 
that  the  conveyance  by  the  owner  or  owners 
of  the  equitable  title  would  effect  a  sever- 
ance as  well  as  a  conveyance  by  the  owner 
of  the  legal  Jltle,  there  was  no  severance  in 
this  case., 

[1  ]  It  is  well  settled  that  the  general  own- 
er or  owners  of  land  may  grant  all  the  min- 
erals in  the  land,  or  any  particular  species 
of  them,  as  coal,  iron,  or  lead,  etc.,  and  re- 
main the  owner  of  tbe  surface,  etc.,  or  may 
grant  the  land  and  reserve  the  minerals  or 
any  particular  species  of  them,  and  thus 
create  a  separate  estate  In  the  minerals,  or 
mineral,  reserved  distinct  from  the  land  In 
which  th^  are  found.   Ta.  Coal  &  Iron  Oo. 


T.  Kelly,  88  Va.  SaS,  836,  2i  8.  E.  1020;  In- 
terstate Goal  A  Iron  Go.  Gllntwood,  et&, 
lOS  Va.  574,  M  &  S.  S88;  Morlwm  t.  Ameri- 
can Association,  110  Va.  91,  65  8.  E.  460; 
Adams  T.  Brlggs,  7  Cush.  (Blaaa.)  8«L,  366, 
367;  CaldweU  v.  Copehind,  87  Pa.  427,  78 
Am.  Dec  436;  Barrlnger  A  Adams  on  Hlnii% 
etc,  86,  36.  Tet  such  a  conveyance  1^  -less 
than  all  the  Joint  tenants  where  land  Is  ao 
owned  does  not  effect  a  severance  of  the 
mineral  interest  from  the  surface,  bat 
makes  the  grantee,  if  he  be  a  stranger,  a 
tenant  In  common  with  the  Joint  tenant  who 
did  not  unite  In  the  conveyance. 

[2]  While  a  Joint  tenant  has  capacity  to 
transfer  his  undivided  share  In  the  land,  he 
has  no  right  to  convey  by  metes  and  bounds 
any  part  of  the  land,  or  to  convey  the  min- 
eral and  resttve  the  surface  to  the  prejudice 
of  his  co-owners.  1  Bflnor's  Beal  Prop.  |  889, 
and  authorities  dted;  Freeman  on  Cotenancy, 
SS  lOd-m 

The  reason  for  this  doctrine  is  stated  by 
Chief  Justice  Shaw  in  Adam  et  aL  v.  Briggs 
Iron  Co.,  7  Cush.  (Mass.)  361.  368.  and  by  Al- 
len, P.,  In  Roblnett  v.  Preston,  2  Bob.  (41  Va.) 
273,  276-27a 

In  this  case.  If  tbe  grantors  in  the  convey- 
ance to  Price  and  Stelnman  had  conveyed 
their  entire  undivided  Interest  In  the  land, 
the  surface  as  well  as  the  minerals,  it  would 
not,  no  matter  how  that  interest  was  de- 
scribed, have  effected  a  severance  of  their  in- 
terest in  the  land  from  that  of  tlwlr  sister, 
Mrs.  Hylton,  but  would  have  made  their 
grantees  tenants  In  common  with  her.  Robln- 
ett V.  Preston's  Heirs,  supra;  Cox  v.  McMul- 
lln,  14  Grat  (55  Va.)  82 ;  Buchanan  v.  King, 
22  Grat  (63  Va.)  422;  Woods  v.  Early,  95 
Va.  307,  812,  313,  28  S.  B.  374;  Freeman 
on  Cotenancy,  U  194-196.  A  fortloil,  a  like 
conveyance  of  their  undivided  mineral  in- 
terest only  could  not  operate  as  a  severance 
of  their  mineral  Interest  from  the  surface. 

[S]  In  some  Jurisdictions  a  conveyance  by 
lees  than  all  of  Joint  tenants  of  their  interest 
in  the  land  by  metes  and  bounds,  or  of  tbelr 
mineral  Interest  only,  seiems  to  be  regarded 
as  void  against  their  cotenant  (Adam,  ete., 
V.  Brlggs,  supra ;  Freeman  on  Cotenancy, 
198-203),  bnt  with  us,  while  one  Joint  tenant 
cannot  make  any  conveyance  to  the  prejudice 
of  his  cotenants,  yet  the  deed  Is  not  void, 
but  would,  especially  under  our  statute,  be 
effectual  to  pass  tbe  Interest  conveyed,  mak- 
li^  his  grantee  a  tenant  in  common  with  his 
grantor's  cotenants  (Code.  |  2419;  Roblnett 
V.  Preston's  Heirs,  supra;  Cox  t.  HcMullbi, 
supra;  Budianan  t.  King,  supra;  Wooda 
V.  Ehrly,  supra;  Freeman  on  Cotenant^, 
snpnO. 

The  next  question  to  be  considered  Is 
whether  or  not  H^ton  or  those  idslming 
under  him  acqnlred  Utle  to  the  mineral 
interests  claimed  by  the  appellant  In  that 
portion  of  the  700-acre  tract  allotted  In 
the  parol  partition  as  the  shares  of  Hylton's 
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wife  and  her  brother,  C.  W.  Gibson,  by 
adversary  possession.  This  partition,  as  be- 
fore stated,  was  made  after  the  sale  and  con- 
veyance of  said  mineral  Interest  to  Price  and 
St^nman  by  tbe  children  of  James  M.  Gibson, 
who  seem  to  have  considered  their  mother 
as  havli^  a  mere  dower  Interest  In  the 
land.  At  least  they  divided  the  land  Into 
fonr  shares,  laying  ott  Mrs.  Hylton'B  and  O. 
W.  Gibson's  shares  tosetber  as  one  parcel; 
Hylton  at  Oie  time  of  the  partition  having 
purchased  or  contracted  to  purchase  the  in- 
terest of  a  W.  Gibson.  So  Car  as  the  rec- 
ord shows,  neither  the  wife  nor  Mther  of 
her  diildren  have  ever  auestloned  the  val- 
idity of  said  partition,  and  it  seems  to 
hare  been  acquiesced  in  by  all  of  fhem.  In 
the  3«ar  1877,  after  the  partition,  the  vlte 
and  children  of  James  ilL  Oibaoii,  ottier 
than  Hylton's  wif6,  executed  a  deed  to  Hyl- 
ton.  In  oondderatlon  (as  recited  tbertin) 
of  ^200,  by  whl<ai  they  conveyed  to  him 
"a  certain  tract  or  parcel  of  ^nd/'  de- 
scribing it  by  metes  and  bounds,  Witii  cov- 
enants of  general  warranty.  The  parcel  of 
land  it  Is  conceded,  or  at  least  Is  dearly 
shown,  to  be  the  same  parcel  allotted  as  the 
shares  of  Hylton's  yrlte  and  C.  W.  Gibson 
in  the  parol  partition;  but  no  reference 
is  made  in  the  deed  to  the  partition.  In 
October,  1880,  after  James  Bf.  Gibson  had 
obtained  a  conveyance  from  the  heirs  of 
Wm.  Boggs,  from  whom  the  appellees  claim 
that  James  M.  Gibson  purchased  the  700- 
acre  tract,  or  at  least  a  part  thereof  (but 
had  not  fully  paid  the  purchase  price  and 
obtained  a  conveyance),  Gibson  executed  a 
deed  to  Hylton  in  consideration  of  $600,  as 
recited  therein,  by  which  he  conveyed  the 
same  l^nd  embraced  in  the  said  conveyance 
of  1877  (thongh  no  reference  is  made  to 
that  deed),  with  covenants  of  general  war- 
ranty. Both  deeds  were  duly  recorded. 
The  appellees  daim  that  Hylton  took  ac- 
tual possession  of  the  land  under  the  con- 
veyance of  1877,  and  has  ever  since  In  person 
or  by  tenants  been  In  possession  thereof, 
claiming  It  In  fee.  The  appellant  claims 
that  Hylton  and  hla  wife  went  into  possession 
of  the  surface  of  the  land  after  that  deed  was 
made,  and  that  they  and  those  claiming  un- 
der them  have  continued  In  the  possession 
of  the  surface  down  to  the  present  But 
it  denies  that  such  possession  gave  Hyl- 
ton possession  of  the  minerals  under  the 
facts  and  circumstances  of  this  case. 

[4]  It  is  well  settled  In  this  state  that 
where  a  purchaser.  If  he  be  a  stranger  to 
the  title,  takes  a  conveyance  of  the  whole 
estate  In  a  tract  of  land,  although  his  grant- 
or was  only  a  tenant  in  common  with  others, 
and  in  pursuance  thereof  enters  into  the 
exclusive  possession  of  the  land,  nTHtming 
title  to  the  whole,  it  la  an  ouster  of  the 
other  cotenants,  and  the  grantee  so  entering 
and  claiming  title  may  rely  upon  his  adver- 
sary possession.  If  continued  the  statutory 


period.  Johnston  v.  Va.  Coal  ft  Iron  Co., 
06  Va.  158-163.  SI  S.  E.  85;  Preston,  etc. 
V.  Va.  Mln.  Co.,  107  Ta.  245.  248,  S7  S.  B. 
651;  Freeman  on  Cotenancy,  |  197. 

[6]  It  is  also  well  settled  that,  as  be- 
tween tenante  In  common  and  others  claim- 
ing privity,  the  entry  and  possession  of  one 
are  ordinarily  deemed  the  entry  and  pos- 
session of  all,  and  this  presumption  will 
prevail  in  favor  of  all  nntU  some  notorious 
act  of  ouster  or  adversary  possession  Is 
brought  home  to  the  knowledge  of  the  others. 
Until  there  Is  notice,  actual  or  constructive, 
that  the  possesston  is  hostile.  It  will  be 
deemed  vnicable,  notwithstanding  the  ten- 
ant's possession  may  have  been  wholly  ad- 
versary. Stoneatreet  v.  Doyl^  76  Ta.  366. 
878,  379,  40  Am.  781,  and  cases  dted; 
PUlow  V.  Southwest,  etc,  Co.,  92  Va.  144, 
23  S.  K.  8%  63  Am.  St  Bep.  804.  Tet  a 
tenant  in  common  may  enter  adverse  and 
claim  In  severalty,  and  where  he  does  the 
statute  of  limitations  will  nm  in  his  favor 
and  against  his  tenante  In  common.  See 
King  V.  Carmlchael,  186  IndL  20,  36  N.  B. 
609,  43  Am.  St.  Rep.  803;  Clymer  v.  Daw- 
kina,  3  How.  674,  11  L  Ed.  778;  Brad- 
street  V.  Huntington,  6  Pet  402,  438-440, 
8  Lk  Ed.  170 ;  Rlcard  v.  Williams,  7  Wheat 
50,  5  I>.  Ed.  308;  Caperton  v.  Gregory,  11 
Grat  (52  Va.)  506;  Tyler  eta  Ejectment 
882;  Joyce  v.  Dyer,  189  Mass.  64,  75  N.  E. 
81,  109  Am.  St  Rep.  603 ;  OreenhlU  v.  Biggs, 
85  Ky.  155,  2  S.  W.  774,  8  Ky.  Law  Rep. 
826,  7  Am.  St  Rep.  579;  Johnson  v.  Tonl- 
mln,  18  Ala.  60,  62  Am.  Dec.  212;  Craw- 
ford V.  Mels,  123  Iowa,  610,  09  N.  W.  186, 
66  L.  R.  A.  154,  101  Am.  St  Rep.  337. 

[>]  In  considering  the  question  whether  or 
not  Hylton's  entry  and  possession  was  ad- 
versary and  hostile,  the  familiar  principle 
must  be  borne  In  mind  that  when  one  enters 
upon  land  he  Is  presumed  to  enter  under  the 
title  which  his  deed  purports  upon  Ite  face  to 
convey,  both  as  to  the  boundary  or  extent  of 
the  laud  and  the  nature  of  his  title.  The 
deed  to  Hylton  from  the  wife  and  children  of 
James  M.  Gibson  In  the  year  1877  purported 
to  convey  the  fee  in  the  whole.  It  is  not 
controverted  that  he  entered  and  took  posses- 
sion of  the  land  under  that  deed,  and,  in  the 
absence  of  anything  to  the  contrary,  he  is 
presumed  to  have  entered  under  a  claim  of 
title  to  the  whole  In  fee.  This  is  not  a  case 
where  a  tenant  in  common,  being  or  enter- 
ing into  possession  as  such  afterwards,  at- 
tempte  to  claim  that  his  possession  was  ad- 
verse to  his  tenants  in  common.  Hylton  did 
not  enter  as  tenant  In  common.  From  the 
flrst  he  is  presumed,  indeed  he  is  proved,  to 
have  claimed  under  his  deed,  and  there  Is 
nothing  to  show  that  he  or  those  who  claim 
under  him  ever  acknowledged  that  the  titie 
to  the  land  was  anything  other  than  as  it 
appeared  upon  the  face  of  his  deed. 

If  Hylton  had  been  in  posses^n  of  ttie 
land  under  the  pan4  partition  as  the  vendee 
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of  C,  W.  Gibson*  or  perhaps  In  right  of  his 
wife,  a  different  question  would  be  present- 
ed ;  but  taking  a  conveyajtce,  which  was  duly 
recorded,  of  the  whole  land  in  fee,  with 
£0TenantB  of  general  warranty,  and  under 
such  deed  entering  into  the  actual  posses- 
sion thereof,  claiming  title  to  the  whole,  mast, 
we  think,  be  regarded  as  an  ouster  of  the 
other  tenants  In  common,  and  give  Hylton 
the  right  to  rely  upon  his  adversary  posses- 
sion, which  if  continued  the  statutory  period 
would  bar  the  other  tenants. 

The  evidence  clearly  shows  that  Hylton 
was  In  the  exclusive  possession  of  the  land 
from  the  year  1877,  when  he  entered  under 
the  conveyance  of  that  date,  claiming  title  to 
the  whole  tract  in  fee,  until  the  institution 
of  this  suit,  a  period  of  30  years  or  more. 
He  paid  taxes  on  it  throu^out  these  years 
as  the  fee-simple  owner,  resided  upon  It  the 
greater  portion  of  the  time,  condncted  mer- 
cantile operations  upon  It,  built  upon  It, 
cleared  portions  of  It,  and  mined  coal  for  his 
domestic  purposes  and  small  quantities  for 
sale.  Whether  his  coal  operations  during 
that  period  would  have  been  suffldeut  to  have 
given  him  title  to  the  coal,  If  the  mineral 
Interest  had  been  serered  from  the  surface, 
need  not  be  considered,  since,  as  we  have 
seen,  there  was  no  such  severance;  but 
unquestionably  his  acts  of  adversary  posses- 
sion were  sufficient  to  create  In  him  a  com- 
plete titie  to  the  land  In  fee,  mineral  as  well 
as  surface,  for  his  deed  covered  both. 

It  follows  from  what  has  been  said  that 
there  was  no  error  In  the  circuit  court's  ac- 
tion in  reference  to  the  Hylton  portion  of 
the  700-acre  tract. 

The  action  of  the  circuit  court  in  holding 
that  the  appellant  was  the  owner  of  a  four- 
fifths  mineral  Interest  in  the  Van  Buren  Boil- 
ing parcel  of  ttie  700-acre  tr&A  of  land,  and 
decreeing  a  partition  of  the  mineral  Interest 
therein.  Is  assigned  as  cross-error. 

[71  Whea  W.  B.  Gibson  conveyed  his  nn- 
divided  mineral  Interest  In  the  700-acre  tract 
of  land  to  Price  and  Stelnman,  he  was  only 
about  10  years  of  ag&  After  his  maturity  he 
sold,  as  he  claims,  the  surface  In  the  share 
of  the  700-acre  tract  (which  be  acquired  un- 
der the  parol  partition  and  by  exchange  with 
his  brother,  H.  F.  Gibson)  to  William  Mer- 
ricfcs,  and  directed  his  father,  James  H. 
Olbson,  whom  he  seems  to  have  tbon^t  was 
the  holder  of  the  legal  title,  to  convey  the 
same  to  Merrlcks.  His  father  In  1880  execut- 
ed a  conveyance  to  Herricks,  by  whidti  he 
conv^ed  or  undertook  to  convey  the  said 
parcel  In  fM,  Willi  covauutts  of  general  waiv 
ranty.  This  conveyance  It  Is  claimed,  was 
a  dlaafflnnanoe  of  the  eonv^ance  made  by 
W.  B.  Gibson  to  Price  and  Stelnman,  stnoe 


It  made  no  Teaerration  of  the  mineral  in- 
terest theretofore  sold  them.  GUMon  testi- 
fied that  Merrlcks  knew  that  he  had  sold 
the  mineral  Interest,  and  that  he  was  only 
selling  and  Intending  to  sell  him  the  surface^ 
This  is  denied  by  Merrlcks,  who  testified  that 
he  purchased  the  land  in  fee  in  accordance 
with  the  terms  of  the  conveyance  made  to 
him  by  J.  M.  Gibson.  Whether  or  not  the 
deed  made  by  the  father  by  the  parol  direc- 
tion of  the  son,  under  the  facts  disclosed  by 
the  record,  would  make  out  a  case  of  disaf- 
firmance of  the  conveyance  of  the  mineral 
made  by  W.  B.  Gibson  to  Price  and  Stelnman, 
In  the  view  we  take  of  the  case,  need  not  be 
considered,  for  If  It  did  not  Merrlcks  and 
those  who  claim  under  him  have  acquired 
complete  title  to  the  land  under  color  of  title 
by  adversary  possession.  Merrlcks  went 
into  possession  of  the  land  under  his  pur- 
chase from  W.  B.  Gibson.  He  conveyed  the 
same  In  fee  simple,  with  covenants  of  gen- 
eral warranty,  in  the  year  1884  to  E^hralm 
Brock.  Brock  conveyed  it,  with  like  cove- 
nants, to  J.  B.  Stallard  in  the  year  1886,  and 
In  1887  Stallard  conveyed  It,  with  like  cove- 
nants, to  Van  Buren  Boiling.  It  Is  not  con- 
tiorerted,  as  we  understand  the  record,  that 
Merricks  and  those  who  claim  under  him 
have,  since  the  year  1880,  been  in  the  actual 
and  uninterrupted  possession  of  the  surface 
of  the  land,  claiming  It  as  their  own. 

The  contention  of  the  appellant  Is  that 
neither  Merricks  nor  any  of  those  who  claim 
under  him  ever  entered  ui>on  the  coal  or 
other  minerals  on  or  under  the  land.  There 
is  no  evidence  that  they  ever  mined  or  used 
the  coal  or  other  minerals  In  any  way,  and, 
if  there  had  been  a  severance  of  the  mineral 
Interest  from  the  surface,  no  case  of*titie  to 
the  minerals  by  adversary  possession  would 
be  proved;  but,  as  there  was  no  severance 
of  the  minerals,  and  the  conveyance  to  Mer- 
rlcks was  In  fee  without  any  reservation  of 
the  minerals,  the  conveyance  to  him  and  the 
conveyance  to  those  who  claim  under  him  was 
color  of  title  to  the  whole  tract,  mineral  as 
well  as  surface.  Merricks  and  those  claim- 
ing under  him  having  been  In  the  adversary 
possession  of  the  land,  claiming  Utie  to  the 
whole  fee  for  more  than  the  statutory  period, 
the  claim  of  the  appellant  to  the  mineral 
Interest  therein  was  barred,  and  the  dtcolt 
court  erred  in  not  so  holding. 

The  court  Is  of  opinion  that.  In  so  t&r  as 
the  decree  of  the  drcolt  court  holds  that  the 
appellant  has  any  interest  in  the  mineral  on 
the  Van  Buren  Boiling  land,  and  directs 
partition  thereof  with  coats.  It  Is  erroneooa* 
and  must  be  reversed,  and  In  other  nspects 
afSnned. 

Beveraed  in  part;  affirmed  In  part 
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STONBGAP  OOXXIEBT  GO.  T.  KELLT  ft 
yiGABS.t 

(SuptBiM  Gonrt  of  Appeals  of  Vircinia.  Sept 

1.  Zi&HDLOBD  AND  TENANT    (|   87*)  —  CON- 

snucnoN    of    Lkabk  —  Constkuotxoh 

AGAINST  LbSSOB. 

The  langnage  of  a  lease  is  to  be  eonttrned 
most  strongly  against  the  lessor. 

[Bd.  Note.— For  other  cases,  ses  Landlord  and 
Tenant,  Gent  Dig.  S  98;  Dec  Dig.  }  87.*] 

2.  Landu)bd  and  Tenant  (|  37*)— CoNRBno- 
TXON  or  Lease— Intent  or  Pabties. 

The  intention  of  the  parties  to  a  lease  must 
be  aacerteioed  by  reference  to  tiie  entire  In- 
strument and  not  to  disjointed  parts  of  it 

[Eid.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Gent  Dig.  {  98 ;   Dec.  Dig.  {  37.*] 

8.  Mink  and  BIirbbals  ({  62*)  — Lease— 

PUBPOSB  OF  Use— BBSTBICTION8  IN  LEASE. 

Where  certain  contigaoas  tracts  of  land 
were  leased  to  a  company  for  the  purpose  of 
mining  coal  and  mannfactnring  coke  thereon, 
and  the  lease  provided  that  all  the  rights  which 
had  been  granted  to  the  lesBors  by  the  grantors 
of  the  several  tracts  for  any  land,  coal,  sur- 
face, or  mining  rights  and  privileges  not  ex- 
cepted or  reserved  should  pass  to  the  lessee, 
the  lessee  could,  nnder  the  lease,  construct 
thereon  buildings  for  the  future  use  of  its  em- 
ploy^ and,  pending  such  use,  lease  the  bulUI- 
ings  to  another  company  without  accounting  to 
the  lessors  for  the  rent  thereof. 

[Ed-  Note.— For  other  cases,  see  Mines  and 
Minerals.  Gent  Dig.  H  173,  176-180;  Dec. 
Dig.  S  62.*] 

4.  Landlobd  and  Tenant  {{  184*)— Pukpose 

OF  Use— Ihflzbd  Rxstbictions. 

Equity  will  not  raise  by  Implication  a 
covenant  In  restraint  of  a  bene6cial  use  of 
leased  premises. 

[Ed.  Note— For  other  eaeea,  see  Landlord  and 
Tenant,  Gent  Dig.  H  482-48S;  Dec.  Dig.  | 
1S4.*] 

Bu  LaHDLOBD  and  TbHAHT  (I  134*)— FCKFOSE 
OF  rSE—IvnjED  BSBTBIOnONB. 

A  covenant  that  premises  shall  be  used  for 
a  specified  purpose  does  not  impliedly  forbid 
their  use  for  a  similar  lawful  purpose  which  is 
not  injurious  to  the  rights  of  the  IsJidlord. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Gent  Dig.  H  482-486;  Dec.  Dig.  { 
134.*J 

6.  MXNSS  AND  MlITEBALS  (|  62*)  —  LBASI  OF 
BCinB— PUBPOBE  OF  XJSB— Inoidentai.  Usb. 

Where  a  lease  of  premises  limits  the  use 
to  coal  mining,  the  right  to  use  the  premises  in 
all  ways  which  are  customary  in  carrying  on 
thc^  operations  is  necessarily  Incidental  to  the 
lease. 

[Bid.  Note.— For  other  cases,  see  Mines  and 
Bimerak,  Cent  Dig.  ||  173,  17&-180;  Dee. 
Dig.  i  S.*] 

7.  Mines  and  Minebau  d  62*)  —  Lease  — 
Purpose  of  Use— Intention  of  Pabties. 

Where  the  lessees  of  premises  for  the  pur- 
pose of  coal  mining  required  the  lessors  to  pur- 
chase certain  tracts  of  land  adjacent  to  the 
premises  and  include  those  tracts  in  the  lease, 
although  there  was  neither  coal  nor  timb^ 
thereon,  that  fact  Indicates  that  it  was  the  in- 
tentiOB  of  the  parties  that  the  use  of  the  prem* 
ises  was  not  to  be  limited  to  strictly  mining 
operations. 

(Ed.  Note.— For  otiier  eases,  see  Mines  and 
Mtnerato,  Gent  Dig.  H  173,  175-180;  Dec. 
Dig.  I  eS.*] 


Aroeal  from  Olrcnit  Court,  Wise  Connty. 

Suit  by  Kelly  ft  ^can  against  tbe  Stone- 
gap  Colliery  Company.  Decree  for  fbe  plaln- 
tiffa,  and  defendant  appeals.  Rerersed,  wltb 
directions  to  dismiss  tiie  Ma 

Bond  &  Bruce,  of  Wise,  Bullitt  ft  Gbalkley, 
of  Big  Stone  Gap,  and  White  ft  Case,  of  New 
York  Olty,  for  appeUant  Geo.  C.  Peery  and 
EL  M.  FD!t<»i,  both  at  Wise,  for  appellees. 

HABRISON,  J.  This  conttoversy  InTOlres 
the  constmction  and  proper  Interpretation  of 
a  certain  ndnlng  lease  entered  into  between 
the  parUee  thereto  on  the  17th  of  July,  1902. 
The  bill  was  filed  by  the  appellees  seeking  to 
enjoin  the  appeUant  f^m  using  any  of  the 
leased  premises  for  any  purpose  other  than 
that  of  mining  coal,  making  coke,  and  sell- 
ing the  same,  and  that  tbe  appellant  be  es- 
pecially enjoined  from  collecting  rents  from 
the  Currier  Lumber  Corporation,  snch  rents 
being  claimed  by  the  appellees,  and  that  the 
appellant  be  compelled  to  acconnt  to  the  ai>- 
pellees  for  all  rents,  Issues,  and  profits  Oiat 
it  had  theretofore  received  from  the  leased 
premises  by  uses  foreign  to, the  purpose  of 
the  lease. 

In  the  progress  of  tbe  Tolnmlnons  proceed- 
ings which  follewed,  the  prayer  of  the  bill 
was  granted,  perpetually  enjoining  the  appel- 
lant from  making  the  uses  of  the  leased 
premises  complained  o^  and  a  final  decree 
was  entered  awarding  a  money  recovery 
against  the  appeUant  for  rents  it  had  col- 
lected from  the  occupants  of  certain  houses 
on  the  leased  premises. 

In  the  rlew  we  take  of  the  case,  we  will 
not  stop  to  consider  tbe  demurrer  to  the  bill, 
wbldi  was  overruled,  but  wUl  proceed  at 
once  to  consider  the  merits  of  the  contro- 
versy. 

It  appears  that  In  July,  1902,  the  appel- 
lant leased  from  the  appellees  a  contiguous 
boundary  of  land,  containing  approximately 
6,700  acres,  for  the  purpose  of  mining  coal, 
making  coke,  and  selling  tbe  same.  This 
body  of  land  is  made  up  of  numerous  smaUer 
tracts  acquired  by  the  lesson  at  different 
times,  and  much  of  it  has  no  mineral  value, 
but  Is  only  valuable  for  Its  naes  In  connection 
with  that  part  vfhere  the  mining  operations 
are  carried  on.  It  further  appears  that,  in 
order  to  provide  in  an  economical  way 
against  tbe  increasbig  demand  for  tenement 
houses  expected  to  result  from  the  develop- 
ment of  the  mines,  appellant  in  November, 
1905,  entered  into  an  agreement  with  R.  L> 
Benson,  trustee,  who  had  large  timber  &,n<l 
stave  mills  on  an  adjacent  tract  of  land,  by 
which  It  leased  to  him  6.84  acres  of  the  leased 
pi^nlsea  and  permitted  him  to  erect  tliereon 
a  number  of  houses,  to  occupy  the  same  for  a 
period  of  ten  years,  pay|ng  a  nominal  rent 
tberefor  of  |&6  per  year,  and  at  tiie  end  of 
said  period  the  land  and  bouses  to  revert  to 
the  appeUant  In  September,  1908,  the  Cur- 
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Tier  Lumber  Corporation,  successor  to  B.  D. 
Bensou,  trustee,  leased  from  appellant  a 
□umber  of  tbese  houses  for  a  period  of  eight 
months  at  flO  each  per  month.  The  right  of 
appellant  to  make  these  contracts  and  cLerlTe 
the  benefit  flowing  from  them  la  the  question 
involved  in  this  UUgation. 

[1 , 2]  The  deed  of  lease  Is  to  be  regarded 
in  the  light  of  the  following  well-known  rules 
of  construction:  (1)  The  language  of  the 
contract  Is  to  .be  construed  most  strongl; 
against  the  grantor ;  and  (2)  the  intention  of 
the  parties  must  be  ascertained  by  reference 
to  the  entire  Instrument  and  not  to  disjointed 
parts  of  it   2  Min.  Inst  1056,  1058. 

In  Chamberlain  v.  Brown,  141  Iowa,  549, 
120  N.  W.  338,  the  court  says:  "There  Is 
another  familiar  rule  applicable  to  cases  of 
this  kind  that.  If  the  meaning  and  effect  of 
the  lease  be  fairly  capable  of  two  constmc- 
tlons,  that  will  be  adopted  which  la  most 
favorable  to  the  lessee." 

[$]  "Those  things  which  are  appurtenant 
to  a  mine  will  pass  under  a  lease  of  the  mine 
as  a  necessary  part  thereof,  although  not 
mentioned  In  the  lease."  27  Cyc.  700.  See, 
also,  Devlin  on  Oeeds,  |  863. 

In  City  of  New  York  v.  Interborough  R.  T. 
Co..  126  App.  Dlv.  437.  109  N.  Y.  Supp.  886, 
the  court  says:  "This  Is  a  recognition  of  the 
right  of  the  lessee  to  use  the  demised  prem- 
ises for  such  collateral  purposes  as  such 
property  might  be  customarily  used.  A  lessee 
of  real  property  Is  entitled  to  the  excluslTe 
use  of  demised  premises  for  any  purpose  not 
prohibited  by  the  lease,  not  amounting  to 
waste  or  destruction  of  the  subject-matter, 
l^ls  Is  the  general  rule." 

"The  grant  of  a  thli«  passes  the  incident 
ax  well  as  the  principal,  though  the  latter 
only  Is  mentioned;  and  this  effect  cannot 
be  avoided  without  an  express  reservation. 
•  ♦  •  A  grant  of  a  thing  will  include 
whatever  the  grantor  had  power  to  convey, 
which  is  reasonably  necessary  to  the  enjoy- 
ment of  the  thing  granted."  BIddle  v.  Little- 
field.  53  N.  H.  603,  16  Am.  Rep.  888. 

The  first  clause  of  the  lease  provides  as 
follows:  "The  lessors  hereby  lease  to  the 
lessee^  Its  successors  and  assigns,  for  the 
purpose  of  mining  coal  and  manufacturing 
coke  thereon  and  therefrom,  and  selling  said 
coke  and  coal,  the  following  tracts  or  bounda- 
ries of  coal  lands  or  coal  rights  and  surface 
rights  owned  by  the  lessors  near  the  town 
of  Wise,  Wise  county,  Virginia,"  Then  fol- 
lows the  description  of  86  different  tracts  or 
parcels  of  lan^  some  of  which  were  owned 
in  entirety  by  the  lessors  and  as  to  others 
they  only  owned  the  coal  and  other  minerals, 
together  with  certain  mining  rights  and  priv- 
ileges, and  as  to  others  they  only  owned  the 
surface.  This  description  of  the  several 
properties  is  followed  by  the  following  clause: 
"All  of  the  rights  and  privileges  which  have 
been  granted  by  the  various  grantors  herein- 
before named  to  either  the  said  Kelly  or  said 
Vtcars,  or  by  any  other  grantor  or  grantors, 


to  them  or  either  of  them  for  any  of  the 
land,  coal,  surface,  or  mining  rights  and 
privileges,  hereinbefore  spedflcally  described 
and  not  herein  excepted  or  reserved,  and 
which  the  said  lessors  now  own,  shall  pass  to 
the  lessee  under  this  lease;  but  It  is  under- 
stood that  the  said  lessors  have  heretofore 
sold  and  conveyed  divers  tracts,  pieces  or 
parcels  of  surface  to  various  persons,  which 
were  conveyed  to  them  by  the  aforesaid  gran- 
tors, and  all  of  which  are  reserved  from  the 
operation  of  this  lease." 

[4,  f  ]  These  provisions  of  the  lease  consti- 
tute all  that  la  essential  to  be  considered  in 
its  construction.  It  seems  d^r  that  under 
these  provisions  the  surface  rights  owned  by 
the  lessors  are  granted  to  the  lessee,  certainly 
all  of  such  rights  passed  from  the  lessors. 
In  other  words,  the  whole  of  the  properties 
owned  by  the  lessors  passed  to  the  lessee,  to- 
gether with  all  rights  and  privileges  appurte- 
nant thereto.  If  it  was  the  int^tlon  of  the 
parties  tliat  ttie  lessee  should  hiave,  tor  the 
purpose  of  its  operations,  all  of  the  property, 
rights,  and  privileges  owned  by  the  grantors, 
more  apt  language  to  accomplish  that  par- 
pose  could  hardly  have  been  employed  than 
that  of  the  two  provisions  of  the  deed  which 
have  been  mentioned.  There  are  no  cove- 
nants In  the  deed  restraln^g  the  beneficial 
use  of  the  premises  granted,  and  it  Is  obvious- 
ly Inconsistent  with  the  principles  upon 
which  a  court  of  equity  acta  to  raise  by  Im- 
plication a  covenant  In  restraint  of  a  benefi- 
cial use  of  property-.  A  covenant  that 
premises  shall  be  used  by  a  lessee  for  a  par- 
ticular Bpedfled  purpose  does  not  Impliedly 
forbid  that  they  may  be  used  for  a  similar 
lawful  purpose  which  Is  not  injurious  to  the 
landlord's  rights,  unless  such  other  use  Is 
expressly  forbidden.  Beed  v.  Lewis,  74  Ind. 
433,  39  Am.  Bep.  88;  San  Antonio  Brewing 
Asso.  V.  Brents,  39  Tex.  Civ.  App.  443,  88  S. 
W.  368. 

The  law  on  the  subject  is  stated  as  follows 
in  24  Cyc.  1046,  citing  numerous  cases:  "The 
general,  rule  is  that  by  the  lease  of  a  build- 
ing everything  which  belongs  to  it,  or  Is  need 
with  and  appurtenant  to  it,  and  which  Is 
reasonably  essential  to  its  enjoyment,, passes 
as  Incident  to  the  principal  thing  and  as  a 
part  of  It  unless  specially  reserved." 

And  again  at  page  1061:  "Where  the  con- 
tract of  lease  Is  silent  on  the  subject,  the 
lessees  have,  by  implication,  the  right  to  put 
the  premises  to  such  use  and  enjoyment  aa 
they  please,  not  materially  different  from 
that  in  which  they  are  usually  employed,  to 
which  they  are  adapted,  and  for  which  they 
are  constructed.  The  law,  however,  implies 
an  obligation  on  the  part  of  the  lessee  to 
use  the  property  in  a  proper  and  tenant-like 
manner,  without  exposing  the  buildings  to 
ruin  or  waste  by  acts  of  omission  or  commis- 
sion, and  not  to  put  them  to  a  use  or  em- 
ployment materially  different  from  that  In 
which  they  are  usually  employed  or  apparent- 
ly Tlolative  of  the  wixlt  and  pnzpoae  of  the 
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lease  as  such  spirit  and  pnipose  la  erldenced 
by  the  recitals  therein." 

[I]  Appellees  rely  on  the  alleged  Implied 
restriction  that  the  premises  are  not  to  be 
used  for  any  purpose  except  "tot  mining 
coal,  and  manuf acta  ring  coke,  and  selling 
such  coal  and  coke";  the  contention  being 
that  this  disjointed  sentence  raises  an  Im- 
plication that  the  use  to  be  made  of  the  prem- 
ises, and  especially  the  nse  to  be  made  of 
the  surface,  Is  so  limited  that  the  lessee  can- 
not make  the  nse  thereof  that  Is  denied  to  It 
in  this  case  by  the  appellees. 

If  It  were  permissible  for  a  oonrt  of  equity, 
In  the  light  of  the  principles  we  have  cited,  to 
raise  by  Implication  a  covenant  restrain- 
ing the  beneficial  nse  of  property.  It  would 
be  necessary,  the  deed  being  silent  on  the  sub- 
ject, to  inquire  as  to  the  manner  in  which 
premises  leased  for  snch  purposes  are  usu- 
ally employed.  The  record  shows  that  the 
uses  to  which  such  premises  are  necessarily 
put  are  so  extended  as  to  be  difficult  of  men- 
tion In  detalL  It  abundantly  appears  from 
the  testimony  of  numerous  coal  o[>erator8, 
men  of  wide  experience  In  this  and  other 
coal  fields  In  West  Virginia  and  Pennsylva- 
nia, that  It  Is  usual  and  customary  for  the 
lessee  to  have  the  possession,  control,  and  use 
of  the  surface  of  the  leased  premises,  and 
especially  that  adjacent  to  the  operation,  for 
all  purposes^  This  is  necessary,  as  shown, 
for  many  reasons,  both  afflrmatlre  and  neg- 
ative. It  is  necessary  for  coal  operators  to 
buUd  numerous  tenement  houses  for  their 
employes,  stores,  warehouses,  office  buildings, 
hospitals,  supply  houses,  hotels,  and  board- 
ing bouses,  tipples  for  loading  coal,  crush- 
ing plants,  side  tracks,  tram  roads  motor 
roads;  to  erect  tanks,  dig  wells,  lay  pipes; 
to  have  gardens  and  pastures  both  for  them- 
selves and  employte;  and  many  other  rights 
and  privileges  depending  on  local  conditions. 
Control  of  the  surface  is  necessary  to  en- 
able the  operators  to  keep  off  persons  en- 
gaged In  selling  whisky,  to  keep  off  as  far 
aa  possible  disreputable  women  and  labor 
agitators.  These,  among  others  too  nnmer^ 
ous  to  mention  In  detail,  are  the  purposes 
to  which  the  coal  operator  must  put  the 
leased  premises,  and  the  right  to  so  use  such 
premises  is  necessarily  incidental  to  the 
lease.  Jones  on  Landlord  &  Tenant,  |  3S2; 
Taylor  on  Landlord  &  Tenant^  i  161 ;  24  Gyc. 
1061. 

[7]  It  Is  to  be  further  observed  that  the 
action  of  the  parties  is  significant  as  show- 
ing their  Intention,  and  that  the  construction 
•of  the  lease  now  contended  for  by  the  appel- 
lees la  not  warranted.  It  appears  that  a 
large  part  of  the  leased  premises,  known  as 
the  Garter  tract,  part  of  which  Is  the  land 
in  controversy  In  this  suit,  is  cleared  and 
has  ho  mining  timber  upon  it  and  no  coal 
nnderlylng  it,  and  yet  It  was  regarded  as  so 
Important  to  the  leased  premises  that  the  ap- 
pellant, before  consummating  the  lease,  re- 


quired the  appellees  to  purchase  the  tract 
and  Include  the  same  in  the  lease.  This  was 
manifestly  not  done  for  the  purpose  of  min- 
ing coal  or  cutting  timber  from  such  land, 
for  It  was  known  that  neither  was  there,  but 
only  because  It  was  regarded  as  necessary 
for  the  lessee  to  have  control  of  the  surface 
in  connection  with  Its  contemplated  coal  and 
coke  operations.  Its  purchase  and  Inclusion 
in  the  lease  would  have  been  a  vain  and  use- 
less thing  unless  the  lessee  could  nse  the  sur- 
face thereof  in  such  manner  as  seemed  to  It 
best  for  furthering  the  success  of  its  enter- 
prise. 

It  further  appears  that  the  lessors  made  no 
objection  to  the  erection  of  the  houses  in 
controversy  on  the  leased  premises,  nor  have 
they  ever  made  any  expenditure  either  for 
building  the  houses  In  controversy  or  for 
keeping  up  repairs  or  paying  the  Insurance 
and  taxee  thereon.  The  bouses  were  built 
under  an  arrangement  made  by  the  lessee  for 
the  purpose  of  providing  tenements  for  its 
employes  when  needed.  If  under  these  clr- 
cumstancea  the  lessors  were  entitied  to  the 
r^ts  of  the  houses,  they  would  be  entitied 
to  the  possession,  and,  If  so,  they  would  seem 
to  have  an  equal  right  to  ent^  and  take 
possession  of  any  other  bouse  of  the  lessee 
which  was  not  at  the  time  being  occupied 
an  employ^  connected  with  its  mining  oper- 
ations. Such  a  right  would  be  repugnant  to 
the  letter  as  well  as  the  spirit  of  the  lease, 
and  such  a  narrow  construction  of  the  lease, 
if  carried  to  Its  logical  conclusion,  would 
Impede  and  disorganize,  if  not  entirely  atop, 
the  operations  of  the  lessee. 

In  conclusion  we  are  of  opinion  that  the 
appellant  was  plainly  within  Its  rights  in 
having  the  houses  in  controversy  erected  nn- 
:  der  the  arrangement  pointed  out  and  in  rent- 
ing them  to  the  Currier  Lumber  Corporation 
until  It  became  necessary  for  appellant  to 
use  them  for  its  own  employes ;  and,  fur- 
ther, that  appellant  was  under  no  obligation 
to  account  to  the  appellees  for  the  rent  of 
such  houses  arising  from  their  occupancy  by 
the  Currier  Lumber  Corporation  or  any  one 
else. 

The  decree  api>ealed  from  must  therefore 
be  reversed,  and  this  court  will  enter  such 
decree  as  the  circuit  court  should  have  en- 
tered, dissolving  the  Injunction  In  favor  of 
the  appellees  and  dismissing  their  blU,  with 
costs. 

Reversed. 


BOSS  et  al  t.  ROSS  et  aL 
(Supreme  Court  of  Appeals  of  Virginia.  Sept 
11,  1913.) 

L  Wills  (I  733*)— Constbtjotion— EUbcbip- 

TION  OP  FBOPEETT— PeBSONAL  PbOFEBTT. 

A  holographic  will,  by  which  the  testator 
bequeathed  to  bis  wife  ¥3,000  In  cash  from  any 
money  that  was  to  his  credit  at  the  time  of 
his  death  and  all  of  his  penKmal  property  of 
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t^e  expressed  intent  of  the  testator,  wsiDg  the 
words  in  their  definite  legal  sense,  gave  to  the 
wife  immediately  npon  his  death  the  cash  on 
hai^,  which  amounted  to  lesa  than  $3,000,  and 
she  was,  at  the  settlement  of '  the  estate,  en- 
titled to.  the  balance  of  the  personal  property, 
consisting  lai^ely  of  bonds  and  aotM  aeeored  by 
mortgs^  and  deeds  of  trust. 

[Ed.  Note.— For  other  cases,  see  Wills,  Oent 
Dig.  H  1819-1846;  Dec.  Dig.  |  78S.*] 
2.  Wills  (t  665*)— OoNBTBUonoH— Dmckep- 

TION  OF  PBOPEBTT— PBBSONAI.  PSOFERTT. 
The  separate  bequeat  of  the  money  will  not 
be  construed  as  indicating  that  the  testator  did 
not  use  the  term  "personal  property"  in  its 
technical  sense,  but  meant  thereby  his  tangible 
personal  effects,  especially  where  It  appeared 
that  he  had  been  saperTisor  and  assessor  and 
had  had  an  opportunity  to  learn  the  legal  dis- 
tinction between  real  and  personal  property, 
and  where  the  other  clauses  of  the  will  spoke 
in  detail  of  other  property,  but  made  no  refer- 
ence to  the  bonds  and  nottt. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {{  1233-1238;  Dec  Dig.  |  S66.*] 

8.  Wills  ^  664*)— OoirmuOTioir— Pbotzszoh 

VOB  SUPFOBT. 

Where  a  testator  proTided  by  his  will  that 
his  wife  should  manage  the  real  property  until 
the  youngest  child  became  21,  and  then  divide 
it  equally  among  the  children,  and  that  out 
of  the  rents  she  shoald  support  hezBeLf  and 
the  unmarried  daughters,  she  is  not  entitled  to 
spend  the  entire  amount  of  the  rents  for  her 
support,  but  only  such  amount  as  is  necessary 
to  sapport  herself  and  daughters  in  their  sta- 
tion in  life,  and  the  balance  is  to  be  retained 
and  divided  when  tbe  property  Is  divided. 

[Bd.  Note.— For  other  cases,  see  '^Is,  Cent 
Dfg.  SS  122S-1232;  Dec.  Dig.  |  564.*] 

Appeal  trom  Circuit  Court  of  City  of 
Lynchburg. 

Suit  by  Robs  and  others  agalnat  Bobs  and 
others.  Decree  for  defendants,  and  plalntUFs 
appeal.  Modified  and  affirmed. 

S.  V.  Kemp,  of  Lynchburg,  for  appellanta. 
F.  S.  Kliicpatrlck,  of  L^chbars,  for  ap- 
pellees. 

HARRISON,  J.  Tbe  late  Eugene  E.  Boss 
departed  this  life  at  his  home  In  Campbell 
county  In  June,  1912,  leaving  survlTlng  blm 
his  wife,  Lizzie  L  Boss,  and  nine  children. 
The  deceased  was  twice  married,  and  seven 
of  tbe  clilldren  surviving  him  were  the  off- 
spring of  his  flrst  marriage;  tbe  remaining 
two  being  the  children  of  bis  second  and  sur- 
viving wife,  the  youngest  of  these  two  being 
bom  after  the  father's  death. 

Tbe  bill  in  this  case  was  filed  by  tbe  six 
adult  children  of  the  first  marriage  for  the 
purpose  of  having  construed  the  holograph 
will  left  by  Eugene  E.  Boss,  dated  August  10, 
1005.  and  duly  probated  In  Jnn^  1812.  The 
will  mentioned  Is  as  follows: 

"I  give  to  my  Wife  Lizzie  I  BOSS  one  Du- 
ble  Tenemt  House  on  the  Comer  of  8th  and 
Wise  Street  in  Lynchburg,  Ya.,  and  three 
thousin  Dollars  in  Cash  from  eny  Muney  that 
may  bee  to  my  Credet  at  the  time  of  my  Deth 
and  All  my  pnrsnal  Property  of  Every  Dls- 
crlption  I  Olve  to  Doh^ty  Boss  my  youngest 


Dau^ter  two  houses  and  Lots  In  Oampb^ 

County  none  as  Lots  10  and  11  In  Fair 
ground  Aditlon  Saime  Lots  as  Oome  to  me 
from  John  A.  Fanlkiier. 

"It  Is  my  Bequest  that  all  other  Pxopwt7 
ownored  By  me  Shall  bee  kept  to  Gethw  Ex- 
cept thee  Carpuited  Chops  located  in  Park 
avenue  Aditlra  whltcta  I  wood  Advloe  tbe 
Salle  as  Soon  as  Foseble  all  otb^  Propertr 
Ezc^  snshas  I  have  Otna.  a  my  in  tlila 
will  Shall  be  Ceped.  to  Oether,  untdl  my 
youngest  Child  beeonie  of  Age  then  Bquly  De- 
vtded  betom  all  of  my  GhUdrai  Indudlng 
Doherty  Boss  and  I  apoint  my  wife  Lixzie  L 
Ross  my  agent  to  take  Incharge  (tf  all  of  my 
Property  and  Corlect  all  Rents  and  make 
Improvements  and  give  to  Unif  and  dill- 
dren  and  unmared  Dauter  a  Support  oat  of 
Eny  Rents  She  may  Gorlee  untell  the  young- 
est Child  become  of  Age  I  farther  more 
Reqost  that  no  Bond  be  Required  of  Hir  In 
wUness  of  the  Above,"  etc 

It  Is  apparent  from  the  testator's  spelling 
and  punctuation  that  be  was  a  man  of  little 
learning.  The  record,  however,  shows  that 
he  was  a  man  of  fine  sense,  excellent  Judg- 
ment, and  good  business  qualifications,  who 
had  acquired  by  bis  thrift  and  business  sense 
an  estate  valued  at  more  than  $60,000,  which 
was  nearly  equally  divided  between  real  and 
personal  property.  While  his  spelling  and 
punctuation  are  bad,  the  Intention  of  the  tes- 
tator is  expressed  with  reasonable  clearness. 

[1,2]  Tbe  present  controversy  eonc^na 
chiefiy  the  first  sentence  of  the  will,  which 
Is  as  follows:  "I  give  to  my  Wife  Lixzie  I 
ROSS  one  Duble  Tenemt  House  on  tbe 
Comer  of  8th  and  Wiae  Street  in  Lynchburg, 
Va.,  and  three  thousin  Dollars  in  Cash  from 
eny  Muuey  that  may  bee  to  my  Credet  at 
the  time  of  my  Deth  and  All  my  pnrsnal 
Property  of  Every  Discriptlon." 

At  the  time  of  the  testator's  death  be  had 
securities,  principally  deeds  of  trust  or  mort- 
gages, aggregating  about  $23,000,  and  some- 
thing over  $1,000  in  cash  to  his  credit  in 
banlt.  The  interpretation  which  tbe  com- 
plainants, who  are  the  appellants  here,  Insist 
upon  giving  to  the  foregoing  language  em- 
ployed by  the  testator  is  that  the  cash  to 
his  credit  at  the  time  of  his  death  Included 
the  bonds  and  notes  left  by  him,  and  that 
the  whole,  cash  on  hand  and  the  securities 
left,  must  be  treated  as  one  fund,  out  of 
which  tbe  $3,000  given  his  wife  in  cash  from 
any  money  he  might  have  to  bis  credit  must 
be  paid;  that  the  testator  did  not  use  the 
term  "personal  property"  in  its  technical 
sense,  but  intended  by  the  words  "All  my 
pursnal  Property  of  Every  Discriptlon"  to 
give  his  wife  only  the  tangible  household 
property ;  that.  If  he  had  Intended  to  give 
her  all  his  personal  property  of  every  de- 
scription, there  would  have  been  no  o«ssioQ 
for  the  provision  of  $3,000  In  cash  from  any 
money  that  might  be  to  his  credit  at  the  time 
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of  Us  death,  as  the  term  •'pepsonal  property" 
technically  used  would  cover  the  $3,000  in 
cash,  as  well  aa  the  notei  and  bonds. 

In  AlllBoa  T.  AUlBOn,  101  Ta.  543,  644,  44 
&B.906,63L.B.A.920,ltl8  said: 

"The  object  In  construing  wills  is  to  arrtre 
at  the  true  Intent  of  the  testator,  but  that 
intoit  is  to  be  gathered  from  the  language 
used,  for  the  object  of  construction  is  not 
to  ascertain  the  presumed  or  supposed,  but 
tbe  expressed,  Intention  of  the  testator;  that 
is  the  meaning  whltA  tbe  words  of  the  will, 
correctly  Interpreted,  couTey.  Wooton  v. 
Redd's  Ex*r,  12  Otat  [BS  Ta.]  206;  Hatcher 
r.  Hatoher,  80  Ta.  171 ;  Waring  t.  Bosher's 
Adm'r.  01  Ta.  280, 21 8.  B.  464. 

"In  construing  wills,  the  words  used  should 
be  given  their  ordinary  and  usual  slgolflca- 
tlon ;  but,  where  tedinlcal  words  are  used, 
tbey  are  presumed  to  be  used  tedinically, 
and  words  of  a  definite  1^1  slgniflcatlon  axe 
to  be  understood  as  used  in  their  definite 
legal  aens^  unless  tbe  contrary  appears  on 
the  foce  of  the  instrument  Waring  t.  War- 
ing,  96  Ta.  641.  82  8.  S.  ISO." 

Guided  by  these  well-settled  prlndplee,  we 
are  of  opinion  Uiat  the  construction  contended 
(or  by  the  appellants  la  strained,  and  not  war- 
ranted by  the  language  used,  and  would  wholly 
fail  to  effectuate  the  manifest  intention  of  tbe 
testator.  In  addition  to  the  presumption  that 
tbe  testator  understood  the  technical  mean- 
ing of  the  term  "personal  property,"  and  that 
be  used  the  words  "All  my  pursnal  Property 
of  Every  Discriptiou"  in  their  usual  and  ordi- 
nary sense,  and  not  in  the  restricted  aoise 
suggested  by  the  appellants,  It  is  shown  of 
record  that  he  had  ^oyed  large  and  unusu- 
al opportunities  for  acquiring  a  tb6rough 
knowledge  of  the  distinction  which  the  law 
makes  between  personal  and  real  estate.  For 
six  years  he  was  an  active  and  influential 
member  of  the  board  of  supervisors  of  Camp- 
b^  county.  In  this  capacity  be  frequently  ex- 
amined with  care  the  tax  lists  which  are 
divided  into  two  classes  and  listed  In  sepa- 
rate books,  <Hie  for  real  estate,  and  the  other 
for  personal  property.  He  was  at  one  time 
the  assesBor  for  Ids  district,  lying  adjacent 
to  the  dty  of  Lynchburg,  which  paid  at  that 
time  about  one-half  of  the  taxes  gathered 
from  the  oitlre  county.  In  this  capacity  be 
bad  to  assess  separately  both  real  and  per^ 
aonal  property.  His  opportunities,  therefore, 
for  knowing  wliat  waa  meant  by  the  term 
**per8onal  property,"  aud  what  was  ln)3luded 
therein,  were  exceptionally  good.  His  prac- 
tical baowledge  of  the  subject  is  further 
shown  by  the  fact  that  he  listed  with  the 
commissioner  of  the  revenue,  under  the  head 
of  personal  property,  to  be  taxed,  $8,500  of 
the  bonds  that  are  now  the  subject  of  dis- 
pute. It  is  not  conceivable  that  a  man  of  the 
testator's  large  business  experience  and  fine 
sense  would  have  given  his  wife  all  of  his 
personal  property  of  every  description,  when 
he  had  bonds  and  notes,  intending  by  tbe  tuie 
of  such  broad  language  to  Include  only  tangi- 


ble proper^,  anCh  as  houacihold  and  Utdien 
furniture  Nor  is  it  a  reasonable  supposition 
that  he  intended  to  Indude  bonds  and  notes 
not  due  In  the  language  "Cash  from  euy 
Muney  that  may  bee  to  my  Oredet  at  the 
time  of  my  Detfa." 

There  is  no  such  conflict  between  the  gift 
to  his  wife  of  $3,000  In  cash  from  any  money 
to  his  credit  and  the  gift  of  all  his  personal 
property  of  every  description  as  to  Justify 
ttie  interpretation  contended  for  by  appti- 
lants,  which  would  defeat  the  manifest  in- 
tentiott  of  the  testator.  The  testator  doubt- 
less realized  that  bis  wife,  who  was  to  have 
tbe  care  and  snroort  of  his  younger  children, 
would  need  at  <mce  ready  cash,  and  his  pur^ 
pose  was  to  supply  tiiat  need  by  providing 
that,  out  of  any  money  to  his  credit  at  Hie 
time  of  ills  deatii,  she  should  have  not  exceed- 
ing $3,000.  It  turned  out  that  be  had  to  his 
credit  in  bank  at  tbe  time  of  his  death  UtUe 
more  than  one-third  the  amount  named, 
which  Is  all  that  his  wife  can  get  under  that 
provision.  This  result  waa  probably  intui- 
tional on  the  part  of  the  testator;  at  any 
rate  there  Is  no  occasion  to  qraculate  as  to 
the  proper  disposition  of  the  surplus  cash, 
had  he  left  more  than  $3,000  of  mon^  to  his  • 
credit 

The  ^ort  tp  indude  bonds  and  notes  not 
due  for  several  years  after  the  testator's 
death  in  the  language  **Cash  firom  euy  Mun^ 
*  •  •  to  my  Gredet  at  the  Ume  of  my 
Detfa"  ia  not  in  accord  with  common  experl- 
encew  Tt^  tratator'a  good  sane,  fine  Judg- 
ment,  and  loi^  and  iwosperous  business  ca- 
rew  forbid  the  conclusion  that  he  intended 
by  the  use  of  the  language  "Cash  from  eny 
Muney  •  *  •  to  my  Credet  at  the  time  ot 
my  Deth"  to  Include  as  mon^  to  hla  credit 
bonds  and  notes  not  dua 

When  we  look  to  the  whole  will,  we  find 
that  the  testator  speaks  someirtiat  in  detail 
of  Us  other  pnwerty,  which  had  not  been  de- 
vised  by  the  clause  under  condderation.  He 
authorizes  his  wife  to  collect  the  rents  and 
use  tbe  same  in  makii^  improvements,  etc., 
and  in  supporting  herself  and  children  and 
unmarried  daughter  until  the  youngest  child 
eomea  of  aga  He  does  not  refer  to  the  In- 
terest or  Income  from  his  bonds  and  notes, 
because  the  personal  property  from  which 
such  income  would  be  derived  had  already 
been  given  in  absolute  estate  to  his  wife.  Id 
the  latter  part  of  his  will  he  was  dealing  only 
with  the  estate  left  after  tbe  gift  of  bis  per^ 
sonal  property  to  his  wife. 

It  is  very  dear  from  the  whole  will  that 
the  testator's  Intuition  was  to  provide  liberal- 
ly for  his  wife,  who  was  charged  with  the 
care  and  support  of  his  dependent  children, 
and  yet  If  the  construction  sought  to  be  plac- 
ed upon  his  will  by  the  appellants  were 
sound,  his  wife  would  have  far  less  with 
which  to  carry  her  burden  than  she  would 
have  had  If  her  husband  had  died  Intestate: 
Upon  this  branch  of  the  case,  the  decree  ap- 
pealed from  Is  without  error. 
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[S]  It  Is  conceded  tbat  the  support  which 
the  rents  had  to  afford  was  for  the  widow, 
her  two  children,  and  unmarried  daughter. 
The  decree  appealed  from  glTes  them  this  sup- 
port, but  goes  further,  and  directs  that  the 
net  proceeds  of  such  rents  shall  be  divided 
Into  four  equal  parts,  one  of  which  shall  be- 
long to  Mrs.  Ross,  and  one  to  each  at  her 
three  daughters. 

We  are  of  opinion  that  this  provision  for 
support  means  a  support  according  to  their 
station  in  life,  and  while  from  the  evidence 
It  Is  not  likely  that  the  rents  wlU  exceed  sach 
support  before  the  youngest  child  comes  of 
age,  stlU  It  is  possible  that  it  may  do  so,  In 
which  event  the  surplus  over  a  support  would 
have  to  be  preserved  for  distribution  among 
all  the  children  when  the  youngest  child 
reaches  maturity.  The  language  of  the  tes- 
tator must  be  regarded,  and  the  court  was 
without  power  to  determine  now  that  until 
the  youngest  child  comes  of  age — some  16 
years  hence — all  the  net  rents  should  be  ap- 
plied to  such  support 

The  decree  under  review  Inadvertently 
holds  that  the  pretermitted  cliild,  Vema  Ross, 
•  Is  entitled  to  one-eighth  of  the  estate,  where- 
as It  should  have  held  her  entitled  to  one- 
ninth  thereof;  there  being  nine  children. 

The  decree  appealed  from  must,  therefore, 
be  so  modided  as  to  provide  that  the  net 
revenue  from  rents  shall  be  used  by  lizzie  I. 
Ross  until  her  youngest  child  is  of  age,  for 
the  support  of  herself  and  three  daughters, 
named  In  the  decree,  to  the  extent  that  such 
net  rents  may  be  necessary  for  their  support 
according  to  their  station  In  life,  and  further 
modified  so  as  to  provide  that  Yema  Ross, 
the  pretermitted  child,  shall  ba  entitled  to 
one-ninth  of  the  estate.  Subject  to  these  two 
modifications,  the  decree  complained  of  must 
be  afilrmed,  with  costs  in  firvor  of  the  appel- 
lees, as  the  parties  substantially  prevailing. 

Modified  and  affirmed. 


STEELE'S  ADM'R  v.  COLONIAL  GOAL  ft 
COKE  CO. 
(Supreme  Gourt  of  Appeals  of  TirginiB. 

Sept  11,  1913.) 

1.  Railboads  ({  282*)— Injuries  to  Licensee 

— SUFFICIENCT    OF    EVIDENCE— NeGUGENCE. 

In  an  action  for  the  death  of  a  coal  miner 
who  was  killed  by  being  knocked  from  the  plat- 
form of  an  engine,  where  he  was  riding  for  bis 
own  convenience,  by  the  impact  of  an  engine 
of  the  defendant  company  with  a  car  coupled 
to  the  engine  on  which  he  was  riding,  evidence 
Md  insufficient  to  show  any  actionable  negU* 

f:ence  on  the  part  of  the  employ^  of  the  de- 
endant  company. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  il  910-923;  Dec.  Dig.  {  282.*] 

2.  Trial  (|  1S6*)— Dbicxtrbeb  to  Evidence— 
Dbtebhination. 

Where  deceased  was  killed  by  being  thrown 
from  the  platform  of  a  dinkey  engine,  on  which 
he  was  riding,  by  the  impact  of  another  en- 
gine against  a  car,  from  which  the  dinkey  had 


just  been  uncoupled,  but  the  evidence  failed  to 
show  whether  it  was  before  or  after  the  dinkey 
was  put  in  motion,  it  will  be  assumed  on  de- 
murrer to  the  evidence  tliat  It  was  afterwards. 

[Sd.  Note.— For  other  cases,  see  Trial,  Oent 
Dig.  ii  354^^56;  Dec.  Dig.  {  m*] 

3.  Nequgencb  a  121*)— Actions— Fnamop- 
TiON  and  Burden  of  Pboof. 

Negligence  will  not  be  presumed  In  an  ac- 
tion to  recover  damages  for  personal  injuries; 
but  the  burden  is  upon  the  plaintiff  to  prove  it 
by  a  preponderance  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
D^^l^*^  217-220^  m;  Dec. 

4.  NEGi.iaENCK  a  1*>— Actions— Absuuftion 
OF  Rise. 

No  cause  of  action  arises  from  an  injury 
caused  by  the  doing  of  a  dangerous  but  lawful 
act  in  a  lawful  manner ;  but  in  such  cases  the 
doctrine  of  assumption  of  risk  applies. 

[Ed.  Note^— For  ottier  cases,  set  Mat^igeaee, 
Cent  Dig.  J  1;  Dec.  Dig.  |1>] 

6.  Railboads  (|  276*)  —  iNjtmm  to  la- 

CEN8BES— ASBUUPTION  OF  BiSE. 

The  rule  that  one  who  takes  passage  on 
a  freight  train  assumes  the  risk  of  such  jerking 
and  jarring  as  are  incident  to  the  operation  <a 
such  trains  applies  nura  strongly  to  a  Ueensee 
than  to  a  passengsr,  for  whose  safe^  the 
carrier  la  hsM  to  the  eiercias  of  extraordinary 
care. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  ||  878-^;  Dec.  Dig.  |  276.*] 

6.  Railboads  d  260*)  —  Ikjubibs  to  Li- 
censees—Dorr  TO  Make  Rules. 

Where  one  coal  company  allows  another  to 
use  its  railroad  yards,  it  owes  no  duty  to  a 
licensee  on  an  engine  of  the  other  company  to 
promulgate  rules  for  the  movement  of  enenes 
m  the  yardsL 

[Ed.  Note.— For  other  cases,  see  Ballroada, 
Cent  Dig.  H  817-^;  DeaDig.  |  200.*] 

7.  Railroads  ({  282*)  Ihjusies  to  Li- 
censees—SuTFidKNOT  09  Btidxrob— Fbox- 
lUATE  Gauss. 

In  an  action  for  the  death  of  one  who  was 
killed  while  riding  upon  an  engine  of  a  coal 
company  in  the  yards  of  the  defendant  com- 
pany, evidence  held  insofflcient  to  show  any 
proximate  causal  connection  between  the  fail- 
ure of  the  defendant  company  to  promulgate 
rules  for  the  movement  of  engines  in  its  j^irds 
and  the  Injury. 

[Ed.  Note.— For  other  cases,  see  BaUroads, 
Gent  Dig.  H  010-928;  Dec.  Dig.  |  282.*] 

Error  to  Oticoit  Oonrt,  Wise  Goimty. 

Action  mr  WUlUm  Steele's  admlnlatrator 
against  tbe  Golonlal  Goal  ft  Gofce  Gompany. 
Judgment  for  the  defendant  upon  a  demor- 
rer  to  the  evidence,  and  plaintlfF  brings  er- 
ror. Affirmed. 

E.  M.  Fulton,  of  Wise,  and  A.  N.  Kllgore, 
of  Norton,  for  plulntUt  In  error.  Bullitt  & 
Chalkley,  of  Big  Stone  Gaj^  for  defendant  In 
error. 

WHITTLE,  J.  The  following  is  a  sum- 
mary of  the  salient  facts  concerning  the  kill- 
ing of  William  Steele,  to  recover  damages  fbr 
whose  death  this  action  was  brought: 

The  defendant,  the  Colonial  Coal  &  Coke 
Company,  prevailed  In  the  circuit  court  npon 
a  demurrer  to  the  evidence,  and  that  judg- 
ment is  now  before  us  for  review. 


*For  otlier  eases  am  same  topU  and  Mctloa  NUHBBB  In  Deo.  Die.  *  Am.  Dig.  Ksy-No.  SarUs  A  Bsp'r  Ini.. 
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[1]  nie  deCendant  Is  a  private  corporation, 
and  operates  a  raUioad  aa  an  adjnnct  to  Its 
bnatnesB,  eztauUng  from  its  coal  mlnea  and 
poking  plant  at  Dondieater  to  Dorc&ester  Junc- 
tion, three  miles  away,  where  a  connecttm  Is 
formed  with  the  LotdsTllle  ft  NaahTlUe  BaU- 
road  and  the  Interstate  Ballroad.  Tbe  de- 
fendant Is  not  a  common  carrier,  bnt  nsea  this 
branch  line  of  railway  nnder  the  etatnte  whldi 
allowi  a  coal  company  to  operate  a  railroad 
from  its  mines  to  a  junction  point  with  a  com- 
mon carrier.  The  Sutherland  Coal  ft.  Coke 
Company  (which  will  hereinafter  be  called  the 
Sutherland  CSompany)  is  a  private  firm  of  coal 
operators,  and  owns  a  line  of  railroad  from 
tb^  plant  on  Powell's  river,  a  distance  of 
several  miles,  to  a  point  of  jonction  with  the 
defendant's  road  at  Dorchester,  from  which 
latter  point  to  Dorchester  Junction  they 
run  thdr  cars  over  the  defendant's  road. 
Besides  its  main  track  from  Dorchester  to 
Dorchester  Junction,  the  defendant  tuts  sev- 
eral switches  or  yard  tracks,  used  In  connec> 
tlou  therewith,  In  the  immediate  vicinity  of 
Its  coke  ovens.  The  Sutherland  Company 
owneA  a  "dinkey"  engine  of  about  18  tona 
weight,  and  the  defendant's  engine  wdgbed 
65  tons.  There  was  also  a  traffic  arrange- 
ment hetween  the  two  coal  companies,  by 
which  the  Sutherland  Company  waa  permit- 
ted to  operate  Its  "dinkey"  over  the  defend- 
ant's yard  tracks, 

[2]  On  the  day  of  the  accident  the  dinkey 
had  pushed  a  car  loaded  with  brattice  lum- 
ber from  the  plant  of  the  Sutherland  Com- 
pany to  Dorchester  to  a  point  where  a  gon- 
dola car  loaded  with  cinders  was  standing 
on  the  main  track.  Thereupon  the  dinkey 
pushed  both  cars  down  the  main  track  and 
stopped  near  the  commissary.  The  big  en- 
gine was  on  the  main  track  a  short  distance 
^elow  the  commissary,  and  the  crew  were 
under  orders  to  shove  the  cinder  car  up  the 
trade,  and  switch  It  oCr  on  the  cinder  track 
to  be  emptied.  The  engineer  In  charge  of 
the  dinkey  was  advised  of  the  proposed  move- 
ment, and  requested  to  remove  his  engine  up 
the  track  beyond  the  cinder  switch.  He  ac- 
cordingly raised  the  lever  on  the  brattice  car 
and  placed  It  in  position  to  uncouple  that 
car  from  the  dinkey.  Discovering  two  ne- 
groes and  Steele  in  the  cab  of  his  engine,  he 
ordered  them  to  "unload,"  and  the  negroes 
stepped  off.  It  does  not  appear  whether 
Steele  attempted  to  get  off  the  dinkey  or  not ; 
but  at  that  juncture  (whether  immediately 
before  or  after  the  dinkey  was  pnt  in  mo- 
Ion  was  not  clearly  shown,  but  upon  a  de- 
Qurrer  to  the  evidence  It  must  be  assumed 
to  have  been  afterward)  the  big  engine  back- 
ed up  against  the  cinder  car,  and  the  force 
of  the  jar  was  imparted  to  the  brattice  car 
and  jostled  the  lever  hack  In  position,  auto- 
matically coupling  the  car  to  the  dinkey, 
which  moved  it  several  feet  up  the  track, 
leaving  that  space  between  It  and  the  dnder 
car.  At  the  time  of  the  impact  Steele  fell 
from  the  platfbrm  of  the  dliUte^,  which  was 


unguarded,  between  it  and  the  brattice  ear, 
and  the  wheels  of  the  latter  passed  over  fala 
body  and  killed  him.  Steele  was  an  employA 
of  the  Sutherland  Company  (bnt  was  not 
about  its  bualneBS  when  he  was  killed),  and 
such  &aployeB  were  in  the  liablt  of  getting 
on  the  dinkey  anywhere  it  might  be  in  the 
yatd  to  ride  back  from  Dorchester  to  Suth- 
erland. This  service  was  rendered  free  of 
diarge,  and  Steele  bad  boarded  the  dinkey 
tor  his  own  convenience,  and  at  a  time  and 
nn&er  drcomstances  which  must  have  made 
it  known  to  him  that  the  time  had  not  ar- 
rived for  the  dinkey  to  set  out  on  the  return 
trip  to  Sutherland,  nor  was  it  satisfactorily 
shown  why  he  remained  on  the  engine  after 
he  was  ordered  to  "unload"  (to  get  off). 

It  is  undenied  that  the  engineer  In  charge 
of  the  dinkey  was  apprised  of  the  purpose  of 
the  crew  of  the  big  engine  to  couple  It  onto 
the  cinder  car  and  push  It  off  on  the  cinder 
track,  and  that  this  was  done  In  the  usual 
way,  and  with  ordinary  care.  The  speed  of 
the  big  engine  did  not  exceed  one  mile  an 
hour,  and  the  force  of  the  Impact  was  not 
excessive,  "the  bump  vras  very  light,"  less, 
it  wag  said,  than  is  usually  Incident  to 
coupling  cars  under  like  conditions.  Nor 
does  It  appear  that  those  In  charge  of  the 
big  engine  knew  of  the  presence  of  Btede 
on  the  dinkey. 

[3]  In  these  drcnmstances,  without  con- 
sidering any  other  phase  of  the  case,  It  is 
manifest  that  the  evidence  fails  to  fix  ac- 
tionable negligence  upon  the  defendant  The 
general  doctrine  Is  fundamental,  that,  in  an 
action  to  recover  damages  for  personal  in- 
juries, negligence  will  not  be  presumed;  but 
the  burden  rests  upon  the  plaintiff  to  prove 
it  affirmatively  and  by  a  preponderance  of 
the  evidence.  This  rule  la  nowhere  more 
strongly  stated,  or  more  steadfastly  adhered 
to,  than  in  the  decisions  of  this  conrt.  N. 
ft  W.  Ry.  Co.  V.  Cromer,  101  Va.  667,  44 
S.  E.  898;  Consumera'  Brewing  Co.  v.  Doyle. 
102  Ta.  899,  46  S.  E.  390;  Northlngton  v. 
Norfolk  B.,  etc,  Co..  102  Ya.  446,  46  S.  EL 
475;  N.  ft  W.  Ry.  Co.  v.  McDonald,  106  Va. 
207,  SS  S.  E.  564;  Baugher  v.  Harman,  110 
Va.  316,  66  S.  E.  86. 

[4,  Ej  No  cause  of  action  can  arise  when 
an  Injury  results  from  doing  a  dangerous 
but  lawful  act  in  a  lawful  manner.  To  hold 
otherwise  would  be  to  outlaw  numerous  oc- 
cupations which  are  essential  to  the  wel- 
fare of  mankind.  In  all  such  cases  the  doc- 
trine of  "assumption  of  risk"  applies.  When, 
therefore,  one  takes  passage  on  a  freight 
train,  he  assumes  the  risk  of  such  jerking 
and  jarring  as  are  incident  to  the  operation 
of  that  class  of  trains  as  distinguished  from 
passenger  trains.  6  Cyc.  626,  and  cases  cit- 
ed. If  this  be  the  rule  with  respect  to  pas- 
sengers, for  whose  safety  the  carrier  la-usu- 
ally  held  to  the  exercise  of  extraordinary 
care,  a  fortiori  must  It  apply  to  a  mere  li- 
censee, to  whom  a  lesser  degree  of  care  is 
due,  who  chooses  to  ride  on  a  dinkey  engine, 
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wlthont  oraipfliuatlon,  anfl  fbr  Ub  own  eon- 
venl^ice. 

CI,?]  Complaint  la  made  of  tbe  fallare 
of  the  defendant  to  bave  promulgated  rules 
for  tbe  movement  of  aiglnes  on  Its  yard. 
No  sach  duty  was  owing  from  the  defoid- 
ant  to  a  mere  Ucenaee  npon  Its  premises; 
bnt  if  it  were  the  erldence  does  not  abow 
any  proximate  causal  connection  between 
the  alleged  omission  and  Qie  Inlory  com- 
plained of,  as  was  done  in  the  case  of  an  em- 
ploye In  Ya.  Iron.  Cioal  &  Coke  Ga  t.  Lore, 
104  ya.  217,  SI  S.  B.  371. 

The  Jadgmoit  ia  plainly  right,  and  mnst 
be  affirmed.' 

Afflrmed* 


KISEH  T.  COLONIAL  COAL  ft  COKE  CO,t 

(Supreme  Court  oi  Appeals  of  Yir^nia.  Sept 
11,  191S.) 

1.  Electbicitt  (I  16*)— LiABiLirr  fos  Inju- 
BiBs  TO  Licensees  and  Tbespabsebs. 

Parallel  with  a  wagon  road  was  the  track 
of  a  motor  road,  across  which  was  a  path  used 
by  those  in  the  Tidoity  in  crossing  tbe  track. 
All  electric  light  wire  was  strung  along  the  mo- 
tor poles,  and  had  broken  at  a  point  five  feet 
from  the  path.  In  disobedience  to  the  positive 
orders  of  her  parents  not  to  go  on  the  track, 
a  child  three  years  old  went  on  the  track,  took 
hold  of  the  wire,  and  brought  it  in  contact  with 
the  rail,  causing  a  flash,  which  set  fire  to  her 
clothes.  Held,  that  the  company  owning  the 
track  and  wire  was  not  liable  for  her  injuries 
and  death,  since  she  was  a  trespasser,  or  at 
most  a  bare  licensee,  to  whom  the  company 
owed  no  duty  of  having  the  place  of  the  acci- 
dent in  safe  condition,  and,  moreover,  the  bring- 
ing of  the  wire  in  contact  with  the  rail  was 
a  result  which  could  hardly  have  been  foreseen. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Gent  Dig.  |  8;  Dec  Dig.  |  1&*] 

2.  Neqliobhob  (I  38*)— Case  Bbqttxbxd  as 

TO  Tbespassebs. 

An  owner  of  premises  owes  to  a  trespasser 
the  duty  only  of  doing  him  no  intentional  or 
willful  injury,  and  before  any  duty  of  protec- 
tion arises  there  must  be  such  notice  of  his 
danger  as  would  put  a  prudent  man  on  the 
alert 

[Ed.  Note. — For  other  esses,  see  Negligence, 
Cent  Dig.      45-47 ;  Dec.  Dig.  &  it3.*] 

8.  Negligence  (j  82*)— Case  Requibbd  as  to 

**IjICENSEE." 

A  "licensee,"  or  one  who  Is  permitted  by 
the  passive  acquiescence  of  the  owner  to  come 
on  his  premises  for  his  own  convenience,  takes 
upon  himself  all  the  ordinary  risks  attacbed  to 
the  place  and  the  business  carried  on  there, 
and  while  the  owner  must  not  intentionally  or 
willfully  injure  iiim,  he  owes  him  the  active 
duty  of  protection  only  after  he  knows  of  his 
danger,  or  might  have  known  it  and  avoided  It 
by  the  use  of  ordinary  care. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §S  42-44 ;  Deo.  Dig.  i  32.* 

For  other  definitioDS,  see  Words  and  Phras- 
es. VOL  5,  p.  4143;  vol.  8,  p.  7706.) 

Error  to  Clrenit  Court,  Wise  County. 

Action  by  J.  B.  Klser,  administrator  of 
May  Lnnsford,  against  the  Colonial  Coal  ft 
Coke  Company.  Judgment  tor  defendant^ 
and  plaintiff  brings  error.  Affirmed. 


Bond  ft  Bmce,  of  Wiao,  for  plaintiff  Is 
error.  Bullitt  ft  ChalUey,  <tf  Big  CUxme  Gap, 
for  defttdant  In  «Tor. 

WHITTLE,  J.  This  la  a  personal  Injarj 
action  to  recover  damages  for  Che  death  of 
plalntUTs  Intestate,  May  Lnnsford,  ascribed 
to  the  wrongful  act  of  the  defendant  In  e^ 
ror,  the  Colonial  Coal  ft  Coke  Company,  here- 
inafter referred  to  as  "the  company."  The 
plaintiff  brings  error  to  the  Judgment  of  the 
circuit  court  rendered  for  tbe  company  on  s 
demurrer  to  the  evidence. 

[1]  The  material  facta  are  these:  Har 
Lunsford,  who  at  the  time  of  her  death  was 
3  years  and  four  months  old,  was  the  daugb- 
ter  of  James  Lunsford,  a  coal  miner  in  the 
employment  of  the  company,  and  lived  with 
her  parents  In  a  house  leased  from  the  com- 
pany and  located  In  the  Tninjng  town  of  Dor- 
chester. The  house  fronts  on  a  wagon  road, 
beyond  which  and  practically  fiarallel  with 
it  at  that  point  is  the  track  of  tbe  motor 
road,  which  Is  about  40  feet  from  the  hooae. 
There  was  also  a  wire  fence  between  the 
house  and  the  motor  track,  which  was  In  & 
dilapidated  condition.  There  were  three 
houses,  including  the  house  occupied  by  tbe 
Lunsfords,  in  a  row  on  tbe  same  side  of 
the  motor  track,  and  tbe  families  who  lived 
in  these  houses  were  in  the  habit  of  using  a 
path  whidi  crossed  the  trade  In  front  of 
them  for  the  purpose  of  going  to  tbe  coin- 
mlssary  and  post  office  and  spring,  and  the 
miners  to  their  work.  These  various  places 
could  also  be  reached  by  following  the  wagon 
road  to  the  stable  and  thence  across  tbe 
track  luto  the  streets  of  Dorchester ;  but  the 
path  afforded  a  nearer  route,  and  was  habitu- 
ally used  for  the  purposes  mentioned  by  tbe 
three  families  referred  to.  It  moreover  ap- 
peared that  tbe  children  of  these  families 
were  accustomed  to  use  the  space  between  the 
dwellings  and  the  motor  track  for  a  phiy- 
ground ;  but  the  track  was  a  recognized 
place  of  danger  for  children,  and  Lnnsford 
had  given  his  wife  Instructions  to  keep  their 
children  off  the  track  and  had  whipped  them 
for  going  upon  it,  fearing  that  they  might 
be  nm  over  and  killed  by  the  motor,  which 
ran  along  there  frequently  and  at  a  rate  of 
speed  which  rendered  it  extremely  danger 
ous  to  young  children  who  might  be  on  the 
track.  A  small  electric  light  wire  was  stmns 
along  tbe  motor  poles  and  used  to  suppl; 
light  to  die  company's  bam  and  one  of  Its 
tenant  houses.  This  wire  from  some  cause 
was  weak  and  had  freqnentty  broken,  ud 
from  time  to  time  been  repaired  In  a  oode 
way  by  any  employ^  of  the  company  who 
chanced  to  discover  tba  break;  and  of  its 
general  condition  the  company  hiui  notice. 

Shortly  before  the  casoalty,  ^ich  caused 
the  child's  deaflk  two  days  lata,  tbe  wire 
broke  at  a  point  S  feet  from  tiie  path.  Tbe 
details  of  the  accident  may  beat  be  told  in 
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ttie  language  of  an  eyeirltneas,  Mrs.  Far* 
bush,  wbo  Bays:  "I  saw  the  little  boy,  the 
brotb^  of  May,  take  hold  of  the  wire  and 
pot  the  end  down  against  the  track,  and  it 
made  a  flaah.  I  snpposed  at  the  time  they 
had  powder  there;  The  little  girl  then  took 
hold  of  the  wire  and  stuck  It  down,  and 
there  came  a  flash  and  set  the  little  girl's 
dodies  on  fire.  Tina  boy  waa  about  6  years 
old." 

It  thus  appears  that  there  waa  no  danger 
in  merely  taking  hold  of  the  wire.  No  harm 
resulted  to  ^ther  child  from  that  cause  per 
se;  but  the  injury  came  when  the  flash 
caused  by  bringing  the  end  of  the  llTe  wire 
in  contact  with  the  rail  set  Are  to  the  child's 
clothes.  That  was  the  inwzimate  cause  of 
the  acddenl^  a  result  which  could  hardly 
bare  been  foreseen.  MoreoTer,  It  la  not  pre- 
tended that  the  diildren  had  any  business  at 
the  point  of  the  accident  They  wm  there 
in  disobedience  to  the  posltlTe  orders  tarn 
their  parents,  and  without  the  Imowledge 
or  conaent  of  the  company.  They  were  in  no 
v&xae  invitees,  and  were  trespassers,  or  at 
most  bare  Uomsees,  upon  the  track.  In  ne- 
ther rtiatlott  did  the  company  owe  to  plain- 
tifl*8  intestate  the  duty  of  having  the  place 
of  accident  in  aaXe  condition.  The  duty  of 
preTlslon  is  not  due  by  the  proprietor  of 
pronises  to  either  one  of  those  classes. 

[2]  Spewing  generally,  the  duty  owhig  by 
the  owner  "to  a  trespassw  on  hla  premises 
is  to  do  him  no  intentional  or  willful  injury." 
There  must  be  nidi  notice  of  the  tre^iaaser's 


danger  as  would  put  a  prndoit  man  on  the 
alert  before  the  duty  of  protection  arises. 

[3]  So,  also,  with  xmpect  to  a  bare  li- 
censee (tiiat  la  to  aay,  one  who  is  pomitted 
by  the  passive  acquiescence  of  the  owner  to 
come  on  his  premises  for  his  own  convttil- 
ence).  He  "takes  upon  himself  aU  the  ordi- 
nary risks  attached  to  the  place  and  the 
bnsineBS  carried  on  there."  The  owner  must 
not  intentionally  or  willfully  Injure  him, 
but  he  owes  him  the  active  duty  of  protec- 
tion only  after  he  knows  of  his  danger,  or 
might  have  known  of  It  and  avoided  It  by  the 
use  of  ordinary  care.  These  principles  have 
been  repeatedly  announced  by  this  court  and 
are  conclusive  of  the  case.  Nlchol's  Adm'r 
V.  W.  O.,  eta,  R.  Co.,  83  Va.  102,  6  S.  B.  171, 
6  Am.  St  Rep.  2S7;  N.  &  W.  R.  Co.  v.  Wood, 
99  Va.  166,  87  S.  B.  846;  Walker  v.  Potomac, 
etc  R.  Co..  106  Va.  226,  03  S.  B.  113,  4  L. 
R.  A.  (N.  S.)  80, 116  Am.  St  Rep.  871,  8  Ann. 
Caa  862:  Clark  v.  Fehlhaber,  106  Va.  80S, 
06  8.  BL  817,  13  L.  R.  A.  (M.  S.)  442;  Eaton  V. 
Uoore,  111  Va.  400, 00  8.  B.  826. 

In  Walker  t.  Potomac,  etc.,  R.  Co.,  supra  <a 
turntable  case  in  which  an  infiint  was  killed), 
the  authorities  are  reviewed  at  length,  and 
the  court  reaches  tlie  conclusion  that  the  rule 
that  a  landowner  does  not  owe  to  a  trespass- 
er the  duty  of  keeping  his  land  In  a  safe  con- 
dition appltea  as  well  to  infanta  as  to  adults. 

Upon  the  whole  cas^  we  And  no  error  in 
the  Judgment  under  review,  and  it  must  be 
afBrmed. 

Affirmed. 
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CHEESEBKEW  T,  TOWN  OF  POINT 
PLEASANT  et  al. 

(Supreme  Conrt  of  Appeals  of  West  Vitginia. 
Oct.  29,  ldl2J 

Dissenting  opinion. 

For  majority  opinion,  aee  71  W.  Va.  199, 
76  S.  E.  424. 

WILLIAMS,  J.  (dissenting).  I  agree  tbat 
the  charter  of  a  munidpallty,  which  gives  It 
the  right  to  sue  and  be  sued,  to  contract  and 
be  contracted  with,  by  necessary  bupllcatlou 
also  confers  power  to  employ  counsel  and  to 
provide  for  their  compensation;  but  such  Im- 
plied power  must  be  limited  to  the  cases  In 
which  the  town's  rights  are  directly  Involved. 
It  does  not  confer  the  right  to  employ  coun- 
sel In  suits  wherein  the  town  Is  not  a  party 
and  Its  inter»t8  only  collateral  and  ind- 
dental  Butlw  v.  Milwaukee,  IS  Wis.  4S3&; 
Hight  V.  Monroe  County,  68  Ind.  5*^  Such 
Implied  power  can  be  no  more  than  is  nec- 
essary to  make  effective  the  powers  express- 
ly granted;  It  must  be  restricted  to  cases 
wherein  the  town  soea,  or  Is  sued,  or,  whwe- 
in  its  contracts.  Involving  llabiUty,  are  at 
stake.  It  must  either  be  a  party  to  the  suit, 
or  it  most  have  some  present  pecnnlary  In- 
terest directly  affected  by  the  litigation;  it 
must  involve  more  than  a  mere  right  to  be 
exercised  at  some  future  time. 

The  town  of  Point  Pleasant  was  not  pecun- 
iarily interested  in  the  result  of  Harden'e 
trial.  It  had  issued  him  a  license  to  sell  in- 
toxicating liquors,  and  had  received  Its  11- 
cense  tax.  It  did  not  guarantee  the  right, 
and  was  not  bound  to  return  the  tax  In  the 
evoit  title  court  had  held  the  license  void. 
It  was  as  much  Harden's  duty  to  Interpret 
the  town's  charter  as  It  was  the  duty  of  the 
town  Itself.  He  took  whatever  risk  there 
was  of  a  mistaken  Interpretation;  and  the 
courts  never  relieve  against  a  mistake  of 
law. 

The  courts  are  as  much  boimd,  being  a  co- 
ordinate branch  of  the  governmeot,  to  inter- 
pret correctly  the  charter  privileges  and  pow- 
ers of  a  municipality,  when  they  are  collat- 
erally brought  In  question,  as  they  are  to 
Interpret  correctly  the  law  relating  to  any  oth- 
er matter.  Hence,  viewing  the  municipality 
as  a  aubdlTision  of  the  state  government,  its 
Interest  in  securing  a  particular  interpreta- 
tion of  Its  charter  is  not  distinct  from  the  In- 
terest which  the  court  Itself  would  have  in 
giving  that  Interpretation.  They  are  both  In- 
struments of  government  A  municipal  char- 
ter confers  governmental,  not  private,  rights; 
and  the  Legislature  may  grant  to,  or  with- 
hold from,  municipalities  privileges  and  pow- 
ers, at  Its  pleasure;  and  the  courts  must  con- 
strue the  law  so  as  to  carry  out  the  lefdsla- 
tive  will.  Therefore  a  municipality  has  no 
more  implied  power  to  employ  counsel  to  en- 
gage In  a  anit,  to  which  it  Is  not  a  party  for 


the  purpose  of  securlug  a  particular  construc- 
tion of  its  charter,  than  It  has  to  employ 
counsel  to  attend  a  session  of  the  L%isl&- 
ture,  for  the  purpose  of  securing  the  passage 
of  an  act  amending  Its  charter;  and  no  one.- 
I  think,  would  contend  that  such  power  as 
that  Is  given  by  Implication. 


McGUIRB  V.  OLD  SWEET  SPRINGS  CO. 

(Supreme  Court  of  Appeals  of  West  Vi^inia, 

Dec  2,  1913.) 

(SyJlaiua  by  the  Court.) 

L  Appeal  and  Ebbob  rt  651*)— RiconnB— 

DBPOsmoN— Want  or  Sebvice. 

Apparent  want  of  service  of  a  notice  to 
take  a  deposltioD  read  on  the  trial  In  the  court 
below  over  a  general  objection  will  not  be  re- 
garded on  writ  of  error  here  when  it  is  made 
to  appear  from  a  corrected  record  certified  from 
the  lower  court  that  notice  thereof  was  in  fact 
duly  accepted  by  counsel 

[Ed.  Note.— For  other  cases,  see  Apueal  and. 
Brror,  Gent  Dig.  |  2SlfS;  Dec.  Dig. 

2.  Master  and  Servant  (|  6*1— Bhputvent 
— Fabhicated  CoinsACT  —  SumcniTCT  or 

EVIDBNCE. 

The  evidence  in  this  case  is  not  sufficient 
to  overcome  the  verdict  of  jury  against  de- 
fendant's theory  that  the  contract  sued  on  was 
a  fabricated  contract 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  |  6;  Dec.  Dig.  |  6.*] 

3.  CoBPOBATioNS  (§  291*)— Officbbs— Tbbm  of 
Office— WoBKMEN. 

Section  53  chapter  53.  Code  1906.  relat- 
ing to  corporations  providing  that  "the  ofilcers- 
RDd  agents  so  appointed  shall  hold  their  places 
during;  the  pleasure  of  the  board,"  does  not  ap- 
ply to  persona  employed  to  perform  wuik,  sndi 
as  carpenter  work,  and  who  are  In  no  way  to 
act  in  a  representative  capacity. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Gent  Dig.  H  1250-1254 ;  Dec.  Dig.  S  291.*] 

4.  COEPOBATIOirB  (§  407*)— Gbnebal  Mana- 
QEB— AUTHOBITT— CONTBACT— VaLIDITT. 

There  is  no  apparent  authority  in  the  gen- 
eral manager  of  a  corporation  operating  a  sum- 
mer hotel,  due  to  the  nature  of  his  office,  to 
make  unusual,  extraordinary  or  unnecessary 
contracts  for  labor,  such  as  carpenter  worlc,  ex- 
tending beyond  the  term  of  tus  own  employ- 
ment, out  when  with  specific  direction  of  the 
president,  or  there  is  no  abuse  of  such  author- 
ity and  no  fraud  or  imposition  practiced  in  mak- 
ing such  contract,  it  is  not  necessarily  void. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  8§  1616-1619;  Dec  Dig.  |  407.*] 

5.  COBPOBATIONS  (S  407*)— GeNEBAL  MAHAeKB 

— Authority— Co  NTKACT — Vauditt. 

A  proposal  In  writing  by  such  corporation 
operating  such  hotel  through  such  general  man- 
ager, to  a  mechanic,  to  furoish  him  carpenter- 
work,  at  a  definite  price  per  day.  and  for  a 
definite  time,  running  for  a  short  time  into  an- 
other season  and  beyond  the  term  of  such  gen- 
eral manager,  when  duly  accepted  and  the  work 
entered  upon,  is  not  void  for  want  of  author- 
ity express  or  Implied  on  the  part  of  such  gen- 
eral manager  to  make  the  contract,  and  as  be- 
ing an  unusual,  extraordinary  or  unnecessary 
contract 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  1«15-1617;  Dec.  Dig.  |  407.*] 


•For  othw  eases  rm  ssms  topic  and  meUm  NUMBKB  In  Dm.  Dig.  *  Am.  Dig.  Kay-No.  SailM  *  B«'r  IndszM 


Digitized  by 


Google 


BIoOUntE  T.  OZJ>  SWEBX  SPBINGS  OO. 


881 


6L  COJCmUCTB    a    10*)  —  MUTUAUTT  —  WOBK 

AHD  LaBOB. 

Nor  is  much  a  contract  or  propoBal,  when 
so  accepted,  void  for  want  of  mutuality  of  ob- 
ligation on  the  part  of  the  contracting  parties. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  H  21-40;  Dec  Dig.  |  10.*1 

Error  to  Circuit  Court,  Monroe  County. 

Action  by  W.  J.  McGuire  against  the  Old 
Sweet  Springs  Company.  Ja(teiuent  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Brown,  Jaiftson  ft  Eni^t  and  O.  P.  Fitz- 
gerald, all  of  Charleston,  for  plaintiff  In  et- 
ror.  T.  N.  Bead,  of  Hlnton,  and  J.  H.  Cro- 
sier, of  Roncererte,  for  defendant  in  error. 

UILLER,  3.  In  assumpsit  plaintiff  recov- 
ered a  verdict  and  Judgment  tor  f387.0(^  on 
the  following  contract  declared  on:  "Sep- 
tember 15, 1908.  Mr.  Wm.  McGuire  contract 
with  Old  Sweet  Springs  Hotel  Co.  *  *  * 
Old  Sweet  Springs  Hotel  Go.  agre»  to  fur- 
nlsb  carpenter  work  for  Wm.  McGuire  from 
above  date  to  June  1— 00  at  Rate  of  2.60  per 
day,  McGuire  to  board  bimaelf,  tbe  Company 
to  famish  6  Booms  In  Blery  Cottage  free  of 
rent  also  to  fundsh  all  a>rd  wood  required 
between  dates  mentioned.  Company  also 
agrees  to  employ  McGulre's  Son  (U.  McG.) 
as  Carpenter  at  least  two  ^)  days  a  week  at 
$2.00  per  Day  between  dates  mentioned,  be 
to  boaqd  himself.  [Signed]  Old  Sweet 
Springs  Hotel  Co.  (R.)." 

It  Is  substantially  averred  In  the  declara- 
tion, that  In  consideration  of  the  agreement 
and  promises  contained  In  said  contract, 
plaintiff  with  bis  aald  sou,  a  minor,  on  Sep- 
tember IS,  1908,  did  move  upon  the  premises 
of  defendant,  and  Into  said  cottage,  and  then 
and  there  began  the  dlscliarge  of  their  duties 
under  the  contract^  and  that  defendant,  well 
knowing  and  understanding  the  terms  and 
effect  thereof,  did  then  and  there  recognize, 
approve  and  ratify  the  same,  and  did  then 
and  there  furnish  plaintiff  and  his  said  son, 
the  cottage,  cord  wood  and  carpenter  work, 
pursuant  thereto,  and  so  continued  until  No- 
vember 1,  1908,  when  without  any  fault  on 
his  part,  and  without  cause  or  assigning  any 
reason  therefor,  and  without  plaintiff's  con- 
sent. It  withdrew  from  plaintiff  and  his  said 
son  all  carpenter  work,  and  other  work  of 
any  kind,  and  notified  him,  that  It  would 
not  furnish  him  further  work,  In  direct  tIo- 
latlon  of  the  terms  of  said  contract,  and 
did,  on  November  1,  1908,  withdraw  all  fur- 
ther work  from  him,  and  paid  liim  for  the 
time  from  September  15,  1908,  to  November 
1,  1908,  at  the  rate  of  ^2.50  per  day  for  his 
services,  and  at  the  rate  of  $2.00  per  day 
for  two  days  In  each  week  for  his  said  son, 
and  did  furnish  the  cottage  and  cord  wood 
as  aforesaid,  and  that  he  and  his  said  son 
had  always  been  ready,  willing,  able  and  de- 
sirous to  continoe  the  work,  but  were  stop- 
ped and  hindered  ther^  by  defendant, 


wherefore,  and  for  breach  of  the  contract 
by  d^endant,  plaintiff  was  entitled  to  re- 
cover from  It,  on  the  contract,  for  182  work- 
ing days  from  Novnnber  1,  1908,  to  June  1, 
1009,  on  account  of  labor  to  have  been  iter- 
formed  by  himself,  and  for  00  days,  at  the 
rate  of  $2.00  per  day  within  the  same  period,, 
to  have  been  performed  by  his  said  son. 
Laying  his  damages  at  «500.00. 

Defendant  demurred  to  the  declaration 
and  to  each  count,  which  was  overruled.  Its 
pleas  were  non-assump^t,  and  a  special  plea 
of  non  est  fiictum,  on  which  issues  were 
joined,  and  the  case  was  tried  by  a  jury. 

On  the  trial  it  was  shown  and  admitted 
that  the  name,  "Old  Sweet  Springs  Hot^ 
Co.  (R),"  was  ^gned  to  the  alleged  contract, 
as  the  Inlthil  "R"  implied,  by  W.  D.  Kocke- 
feiler,  general  manager,  employed  to  operate 
the  hotel  for  the  season,  and  irtiose  time,  be- 
ginning in  the  spring,  expired  November  1, 
1908 ;  and  It  was  proven  that  about  Septem- 
ber 1,  1008,  Rockefeller  had  beai  notified, 
by  tbe  president  of  the  defendant  company,.- 
that  he  would  not  be  continued  in  service  aft- 
er his  term  expired,  and  to  at  once  close  the 
house,  discharge  the  labor,  and  prepare  to 
settle  up  bis  accounts,  and  end  his  connection 
with  the  company. 

The  issues  tendered  on  the  trial  were:  (1> 
That  the  allied  contract  was  a  fabrication 
conceived  of  after  Rockefeller's  employment 
ended.  (2)  That  In  any  event.  It  was  void 
and  not  binding  on  defendant,  being  without 
express  authority ;  and,  in  so  far  as  It  pur- 
ported to  hire  help  for  a  period  beyond 
Rockefeller's  own  employment,  not  within 
any  "apparent  authority"  incident  to  his  posi- 
tion. (3)  That  In  any  event,,  the  alleged  con- 
tract was  nudum  pactum,  without  considera- 
tion, and  non -enforceable. 

Tbe  following  are  relied  on  as  errors  call- 
ing for  reversal:  First,  the  admission  of 
Rockefeller's  deposition  in  evidence:  Second, 
the  refusal  of  the  court  to  instruct  a  ver- 
dict for  the  defendant:  Third,  the  giving  of' 
tbe  only  Instruction  asked  for  by  plaintiff: 
Fourth,  the  refusal  of  the  court  to  set  aside- 
the  verdict  and  award  defendant  a  new 
trial. 

[1  ]  The  first  point  we  think  Is  not  serious- 
ly relied  on.  There  was  objection  on  the- 
trial  to  the  reading  of  the  deposition,  which 
was  overruled;  but  the  objection  was  gen- 
eral, and  not  for  want  of  notice  suggested 
here.  The  notice  as  certified  in  the  bill  of 
exceptions  does  not  show  service  of  the  no- 
tice on  defendant,  but  a  corrected  copy  from 
the  record,  since  certified  here  on  our  re- 
quest by  the  clerk  of  the  circuit  court,  shows, 
acceptance  of  service  of  the  notice  by  local 
counsel  for  the  defendant  company.  So  tills 
point  of  error  will  be  overruled, 

[2]  If  either  of  the  three  several  Issues, 
tendered  by  defendant,  were  erroneously  de- 
termined against  it,  it  follows  that  the  sec- 
ond, third  and  fourth  errors  assigned  should 
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be  sustained,  and  the  Judgment  below  revers- 
ed. On  the  first,  that  the  contract  was  a 
fabrication,  the  evidence  la  conflicting.  Actu- 
al knowledge  of  this  fact  was  known  only  to 
Rockefeller  and  McGuire,  both  of  whom 
swear  that  the  contract  was  made  on  or 
about  Its  date,  September  15,  1908.  Rocke- 
feller swears,  moreover,  that  It  was  made 
pursuant  to  express  verbal  authority,  of  O. 
C.  Lewis,  Jr.,  President  of  the  Company,  and 
upon  a  memorandum  made  on  an  envelope 
in  the  presence  of  r^wis,  shortly  before  the 
paper  waa  prepared,  and  that  the  contract 
was  made  on  a  duplicate  copy  book,  which 
waa  left  In  the  safe  In  the  private  oflace  at 
the  hotel  when  everything  was  turned  over 
to  the  company.  McGuire  swears  that  he 
moved  Into  the  cottage,  and  that  he  and  hi  - 
son  performed  labor  under  the  contract,  and 
were  paid  according  to  Ita  terms  up  to  No- 
vember 1,  1908,  when  he  was  discharged. 
Prior  to  the  date  of  the  paper,  both  McGuire 
and  his  son  had  been  working  under  Roeke- 
'feller,  at  the  same  kind  of  work,  for  several 
months,  by  the  day,  and  under  no  special  con- 
tract In  writing. 

That  any  such  special  authority  was  given 
by  Lewis,  president,  is  flatly  denied  by  him ; 
he  swears  that  while  at  the  hotel  about  Sep- 
tember 1, 1908,  he  notified  Rockefeller  to  close 
the  house,  discharge  the  help  and  that  his 
services  would  not  be  required  after  Novem- 
ber 1,  1908 ;  that  he  left  Old  Sweet  Springs 
about  September  1, 1908,  it  might  have  been 
a  few  days  after  the  first,  returning  to  his 
home  in  Charleston,  and  that  the  first  he 
knew  of  the  alleged  contract,  was  through 
his  father,  some  time  during  the  following 
winter.  Mr.  C.  C.  Lewis,  Sr.,  appointed  gen- 
eral manager,  September  30,  1908,  notified 
Rockefeller  about  October  10  or  12,  that  he 
would  be  at  the  hotel  on  October  14;  that 
he  did  go  and  then  Instructed  him  to  close 
up  everything.  Later,  on  November  3,  he 
returned,  to  settle  up,  and  on  Inquiry  of 
Rockefeller  whether  he  had  his  accounts 
ready  so  he  could  settle  and  pay  iBbor  bills. 
Rockefeller  replied  that  there  was  no  one 
then  employed,  except  Bums,  the  gardener, 
Griffith,  employed  regularly  on  the  farm,  and 
a  girl  he  had  brought  with  him  as  a  family 
servant  He  did  say  there  was  one  man  Mc- 
Guire, whom  he  considered  It  a  hardship  to 
dismiss  at  that  time,  and  on  Rockefeller's 
suggestion,  Lewis  went  to  see  McGuire,  tell- 
ing him  that  If  he  considered  it  a  hardship, 
be  could  have  the  cottage  and  his  fire  wood 
free  until  May  1,  1909,  which  seemed  satis- 
factory to  McGuire,  and  that  the  existence 
of  the  alleged  contract  was  not  then  hinted 
or  suggested  either  by  Rockefeller  or  Mc- 
Guire, and  that  tie  never  heard  of  such  a 
contract  until  In  April  following,  when  at 
the  Springs  McGuire  delivered  him  a  letter 
telling  him  of  the  contract,  and  threatening 
suit  He  further  swears  ttiat  he  then  Inquir- 
ed of  McGuire  whether  the  alleged  contract 
bad  not  been  drawn  bj  Rockefeller  and 


Marshall,  his  lawyer,  a  few  days  prerions. 
when  Marshall  was  there,  and  to  which  Mc- 
Guire would  make  no  answer. 

There  is  considerable  other  evidence  tid- 
ing to  throw  suspicion  on  the  contract  For 
example,  McGuire  wrote  Lewis,  Sr.,  Febru- 
ary 16,  1909,  making  demand  for  a  small 
bill  for  labor,  which  one  of  the  workman 
had  assigned  him  to  pay  a  l>oard  bill,  also 
requesting  him  to  secure  payment  of  a  small 
bill  for  crating  a  cart  for  Mr.  John  Lewis, 
and  saying  he  was  badly  In  need,  having 
been  without  anything  to  do  all  winter,  with 
a  family  to  support  Then  on  April  3,  1909. 
he  delivered  to  Lewis,  Sr.,  the  letter  already 
alluded  to,  evidently  dictated  by  an  attorney^ 
noticing  Lewis  of  his  alleged  contract 

A  bit  of  evidence,  which  might  have  shed 
much  light  on  the  question  of  fabrication.  In 
the  possession  of  defendant,  was  not  produc- 
ed. That  was  the  duplicate  order  book,  con- 
taining the  contract  with  McGuire,  which. 
Rockefeller  swears  he  left  in  the  defendant's 
safe,  November  1, 1908.  The  fact  of  the  exist- 
ence of  that  book  and  Its  contents  was  not 
denied,  and  the  book  was  not  produced.  If 
that  book  came  to  the  possession  of  defend- 
ant November  1,  1908,  and  contained  the  con- 
tract with  McGuire,  as  Rockefeller  swears, 
and  sweara  that  Lewis,  Jr.,  had  knowledge 
of  It,  it  would  have  been  strong  evidence 
against  the  defendant's  theory  of  fabrica- 
tion, at  least  after  November  1.  If,  on  the 
contrary,  the  contract  was  not  in  the  book. 
It  would  have  furnished  almost  convincing 
evidence  of  fabrication,  besides  would  have 
convicted  Rockefeller  of  swearing  falsely, 
tltllng  his  whole  evidence  to  little,  if  any. 
credence. 

The  apparent  silence  of  McGuire  about  the 
contract,  for  so  long  a  time,  la  of  course  a 
very  strong  circumstance  ag^nst  him.  But 
if  be  waa  resting  In  the  belief  that  defendant 
knew  of  his  contract,  through  Rockefell^, 
and  had  the  evidence  of  It  In  the  order  book, 
his  conduct  afterwards  and  in  writing  the 
letters  are  not  wholly  inconsistent  He 
swears  that  when  he  waa  laid  oft  in  Novem- 
ber he  understood  it  was  for  only  a  short 
time,  and,  according  to  Griffith,  he  said  be, 
Lewis,  Sr.,  had  promised  him  the  refusal  If 
Improvements  should  be  made.  If  he  had  a 
binding  contract,  he  might  have  been  wlUii^ 
to  be  laid  off  for  a  short  time,  without  sur- 
rendering any  rights  under  his  contract  He 
swears  that  be  applied  to  Putney,  the  book- 
keeper, for  work,  and  also  to  Mr.  Lewis 
himself,  pursuant  to  the  contract  Putney  Is 
not  called  as  a  witness  on  the  subject 

On  this  evidence,  waa  the  Jury  wholly- 
unwarranted  In  finding  the  contract  genuine 
and  not  a  fabrication,  according  to  the  the- 
ory of  defendant?  Whatever  our  personal 
views  of  the  evidence  may  be,  we  could  not 
Justify  reversal  of  the  Judgment,  on  princi- 
ples applicable  to  trials  by  Jury,  on  this 
score. 

[4]  Now  as  to  the  second  isso^  nam^. 
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want  of  express  or  apparent  authority  In 
Kockefeller  to  make  the  coDtract,  voiding  It. 
Aa  noted.  Rockefeller  swore  tbat  he  had  the 
express  direction  of  Lewis,  Jr.,  president,  to 
make  the  contract,  denied  by  Lewis,  but  ac- 
cording to  Rockefeller,  fully  known  to  him, 
and  recorded  in  the  duplicate  order  book 
left  in  the  defendant's  possession.  There  is 
one  thing  respecting  Rockefeller's  evidence  of 
express  authority  from  Lewis,  which  weakens 
it  He  sweara  that  his  direction  from  Lewis 
to  employ  McQuire,  was  when  the  latter  had 
another  ofTer,  and  the  proposal  Involved  Mc- 
Gulre's  moving  his  family  from  Pocahontas 
County  to  Old  Sweet  Springs,  and  In  connec- 
tion with  proposed  improvements  of  the  prop- 
erty amounting  to  $50,000.  to  be  carried  out 
nnder  Rockefeller's  direction,  with  McGulre 
as  foreman,  etc.  These  drcnmstances  accord 
with  the  circumstances  of  McGulre's  original 
employment,  before  his  departure  from  Poca- 
hontas County,  and  In  the  beginning  of 
Rockefeller's  own  employment,  rather  than 
those  snrronnding  the  parties  In  September, 
after  all  work  had  been  ordered  stopped,  and 
Rockefeller  bad  been  notified  of  his  own  dis- 
charge, to  be  effective  November  first  He 
was  evidently  mistaken  In  th^  circumstance 
of  the  contract  But  there  is  the  contract, 
made  or  purporting  to  have  been  made  Sep- 
tember 15,  19(^  recorded  In  the  duplicate 
order  book  of  the  defradant,  and  the  partici- 
pating witnesses  swear  that  It  Is  genuine  and 
made  at  that  time. 

Bnt  it  is  said  the  case  was  not  tried  or 
rested  on  the  theory  of  express  anthority, 
but  as  evidenced  by  the  only  InBtmction  to 
the  jury  asked  and  given  on  b^alf  of  plaln- 
tur,  on  the  theory  of  apparent  authority  of 
a  general  manager.  If  there  was  express 
authority,  as,  upon  the  evidence,  the  jury 
might  have  found,  defendant  could  not 
complain  of  an  instraction  on  the  theory 
of  apparent  authority,  of  the  general  mana- 
ger. 

Against  the  theory  of  apparent  anthority, 
It  is  contended,  first,  that  section  63,  ctiapter 
53,  Code  1906,  constitates^  statute  of  limita- 
tion, not  only  upon  the  g^eral  manager,  but 
Dpon  the  board  of  directors  of  a  corporation 
also,  employing  officers  and  agents,  except 
at  the  pleasure  of  the  board  of  directors.  Sec- 
ond, that  there  is  no  apparent  or  Implied  au- 
thority from  the  character  of  the  office  of 
general  manager  to  employ  labor  or  make 
contracts  of  any  kind  for  a  period  beyond 
his  own  employment 

[S]  The  statute,  section  68,  chapter  53, 
Code  1906, .  pro^dea :  "The  officers  and 
agents  so  appointed  shall  hold  their  places 
dnrii^  the  pleasure  of  the  board."  Note  the 
statute  says  "officers  and  agents."  In  Dar- 
rah  V.  Ice  &  Storage  Co.,  60  W.  Ta.  419,  40 
S.  BL  873,  the  plalntlfC  suing  was  the  Secre- 
tary-Treasurer, an  officer  of  the  company, 
and  clearly  within  the  statute.  In  Munn  t. 
Tnut  CJO.,  66  W.  Va.  204,  66  S.  a  230,  136 
Am.  St  102^  we  held  that  a  mere  book- 
708^—28 


keeper,  employfd  to  do  such  work  as  might 
be  assigned  by  the  officers  of  the  bank  was 
not  ex  vl  termini  an  officer  or  agent  within 
the  meaning  of  this  statute.  If  this  be  the 
law,  certainly  a  common  carpenter  employed, 
as  the  contract  sued  on  implies,  to  do  such 
daily  work  as  he  might  be  directed,  and 
with  no  authority  express  or  implied  to  rep- 
resent the  corporation,  or  to  come  into  con- 
tact with  the  public  in  Its  business,  Is  not 
an  officer  or  agent  whom  the  board  or  Its 
g^eral  manager  might  not  employ  for  a 
definite  period.  True  he  might  be  discharg- 
ed by  the  corporation,  but  not  without  incur- 
rence of  liability'  for  damages  sustained,  as 
Munn  V.  Trust  Co.,  and  cases  cited,  hold.  If 
this  were  not  law  one  board  of  directors,  or 
Its  officers,  could  not  contract  for  any  kind 
of  service  beyond  their  own  term  of  service, 
which  would  be  greatly  to  the  detriment  of 
all  kind  of  corporate  business. 

[S]  Bnt  Is  there  Implied  or  apparent  au- 
thority in  a  general  manager  to  contract 
for  such  non-representative  service,  as  car- 
penter work,  beyond  his  own  term  of  serv- 
ice? We  think  the  authorities  cited  and 
relied  on  by  counsel  for  defendant  answer, 
No,  If  for  anything  unusual,  extraordinary, 
or  unnecessary,  or  If  fraud  or  Imposition 
upon  the  employer  be  shown.  Laird  v.  Mich- 
igan L.  Co.,  153  Mich.  52,  116  N.  W.  534,  17 
L.  R.  A-  (N.  S.)  177 ;  Camacho  v.  Hamilton 
Bank  Note  &  Engraving  Co.,  2  App.  Div.  369, 
37  N.  T.  Snpp.  725;  Nephew  v.  Michigan 
C.  R.  Co.,  128  Bllch.  599-^,  87  N.  W,  753; 
Carney  v.  N.  T.  Ufe  Ins.  Co.,  162  N.  Tr453, 
57  N.  E.  78,  49  Lv  R.  A.  471,  76  Am.  St  Rep. 
347 ;  Ceeder  v.  H.  M.  Loud  &  Sons  L.  Co.,  86 
Mich.  541,  49  N.  W.  575,  24  Am.  St  Rep.  134 ; 
Smith  V.  Co-operative  Dress  Ass'n,  12  Daly 
(N.  T.)  304;  Boogher  v.  Maryland  L.  Ins. 
Co.,  8  Mo.  App.  533 ;  Vogel  v.  St  Louis  Mu- 
seum, etc,  8  Mo.  App.  587 ;  Renpke  v.  Grain 
Co.,  126  Iowa,  633, 102  N.  W.  509.  But  Is  this 
rule  applicable  here?  Here  was  a  general 
agent,  with  admitted  authority  to  employ  and 
discharge  all  labor,  make  necessary  Improve- 
ments, and  carry  on  generally  the  business 
of  a  corporation  operating  a  hotel  remote- 
ly situated  from  centers  of  population,  where 
good  mechanics  are  generally  found.  Was 
it  any  thing  unusual,  extraordinary,  or  un- 
necessary, that  he  should  employ  a  carpen- 
ter to  reside  on  the  grounds,  and  work  out 
of  season  in  making  necessary  repairs,  usual- 
ly made  at  such  time,  and  to  have  the  prop- 
erty in  readiness  for  the  following  season, 
particularly.  If,  as  is  claimed  in  this  case, 
such  employment  was  suggested  or  directed 
by  the  president,  or  other  executive  officer, 
authorized  In  the  premises?  We  can  not 
think  so.  The  power  of  a  general  manager 
dei)endB  largely  on  the  nature  of  the  busi- 
ness of  the  corporation.  2  Thompson  on 
Corp.  section  1586.  We  do  not  think,  In 
this  case,  it  was  anything  out  of  the  usual 
or  ordinary  that  the  general  manager  should 
contract  for  labor  to  makd  repairs  tot  the 
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coming  season,  tfaongb  exuding  slightly  be- 
yond the  term  of  his  own  employment,  eren 
without  the  direction  of  an  executive  of- 
ficer. With  such  direction  there  could  be  no 
doubt  of  it  we  think.  2  Thompson  on  Cor- 
porations, section  ISSL, 

[8]  But  Is  the  contract  lacking  In  mutual- 
ity, and  for  this  reason  unenforceable?  This 
point  Is  strongly  urged  In  a  Tery  elaborate 
and  able  brl^  of  learned  counsel.  But  we 
are  of  opinion,  that  It  cannot  be  affirmed  on 
authority.  The  contract  amounted  at  least 
to  a  proposal  by  d^endant  to  plaintifl  to 
employ  him.  It  was  defifilte,  certain  and 
distinct  both  as  to  time,  price  and  amount 
of  service.  According  to  the  erldence  plain- 
tiff accepted  this  proposal,  not  by  any  for- 
mal writing,  but  by  entering  on  the  employ- 
ment, and  was  paid  according  to  the  terms 
of  the  contract  up  to  November  1, 1908.  All 
this  amounted  to  an  acceptance  of  the  pro- 
posal, binding  him  and  the  defendant  to  Its 
entire  performance,  and  though  executory, 
conitUtuted  a  valid  contract,  not  void  for 
want  of  the  necessary  element  of  mutuali- 
ty. And  If  the  defendant  knew  of  the  con- 
tract, and  acc^ted  service  under  It,  and 
paid  plaintiff  pursuant  thereto,  as  plaintiff's 
evidence  tends  to  show,  and  as  the  Jury  may 
have  concluded,  that  amounted  to  ratifica- 
tion, rendering  the  contract,  if  not  In  its 
inception,  ttaer«Lfter  valid  and  binding.  The 
acceptance  by  defendant  could  not  be  said 
to  hare  been  indefinite,  conditional  or  nn- 
cer^in.  It  is  only  when  the  acceptor  him- 
self has  really  promised  nothing  In  return, 
has  not  made  himself  UaUe  for  any  thing, 
or  when  the  proposal  Is  Indefinite  or  uncer- 
tain 80  that  acceptance  results  in  nothing, 
that  the  rule  of  the  authorities  dted  and  re- 
lied on  by  defendant's  counsel  have  complete 
application.  0  Cyc.  S25;  1  Page  on  Con- 
tracts, sections  306,  and  note  4;  2 
Thompson  on  Corp.  section  1685;  Tucker  v. 
Woods,  12  Johns.  (N.  Y.)  190,  7  Am.  Dec.  305 ; 
Hoffman  v.  MaffloU,  104  Wis.  630,  80  N.  W. 
1032,  47  L.  R.  A.  427.  But  when  the  propos- 
al Is  certain,  definite  and  unconditional, 
though  the  proposal  be  to  one  to  perform 
labor,  and  there  Is  like  acceptance,  there  Is 
no  lack  of  mutuality,  as  the  authorities  cit- 
ed and  relied  on  we  think  fully  show.  Louls- 
Tllle  &  Nashville  R.  Co.  v.  Offutt,  99  Ky.  427, 
36  S.  W.  181,  59  Am.  St  Hep.  467.  If  the 
conduct  of  plaintiff  after  the  proposal  in  en- 
tering on  the  work  amounted  to  acceptance, 
as  we  think  it  did,  that  proposal  being  cer- 
tain, definite  and  unconditional,  there  was 
eoniplete  acceptance,  and  he  thereby  became 
bound  to  Its  fulfillment,  and  there  was  no 
lack  of  mntnallty.  We  must  ^  therefore  over- 
rule the  point 

From  all  these  considerations  It  follows, 
that  the  second,  third  and  fourth  points  of 
error  relied  on  must  likewise  be  denied,  and 
the  Judgment  below  affirmed. 


GIBSOS  V.  STATB.    (No.  4,687.) 

(Court  of  Appeals  of  Georgia.   Aug.  25,  1913. 
Behearing  Denied  Sept  23,  1913.)  ' 

(SvtUbut  ty  th«  Oonri.) 

1.  Embfzztjmbwt  <|  11*)— Pubuo  Fdkdb— 

EVinSNCB. 

One  cannot  be  convicted  of  embeuslement, 
wfaen  it  appears  that  all  moneys  collected  by 
him  in  his  fidadair  capacity  have  been  folly 
paid  to  tlie  person,  firm,  corporation,  or  depart- 
ment of  government  to  wliich  the  funds  should 
have  been  paid.  Tbe  case  is  not  altered  if  the 
payments  are  made  on  the  wrong  account 

[Ed.  Note.— For  other  cases,  see  Erabezile- 
ment,  Gent  Dig.  H  9,  10;  Dec.  Dig.  |  11.*] 

2.  Emsbzzlembkt  (I  4*)  —  What  OonsTz- 

TUTES. 

If  A.  is  charged  with  the  duty  of  collecting 
for  B.  accounts  from  C.  and  D.,  he  cannot  be 
convicted  of  embezzlement  if  he  pays  the  entire 
amount  collected  from  D.  to  B.,  even  though 
be  directs  that  the  amount  collected  be  applied 
to  the  credit  of  C's  account  if  in  fact  he  has 
not  collected  anything  from  C,  and  the  account 
due  by  G.  to  B.  Is  still  outstanding. 

[Ed.  Note.— For  other  cases,  see  Embenle- 
ment.  Cent  Dig.  |  1 ;  Dee.  Dig.  |  4.*] 

Error  from  Superior  Court,  Brooks  Coun- 
ty; W.  E.  Thomas,  Judge. 

F.  L.  Gibson  was  convicted  of  embezzle- 
ment, and  brings  error.  Beversed. 

Branch  &  Snow,  of  Quitman,  fur  plaintiff 
In  error.  Bennet  Long  &  Harrell,  of  Quit- 
man, and  Sliipp  &  Kline,  L.  L.  Moore,  and  J. 
A.  Wllkea,  SoL  Gen.,  all  of  Moultrie,  for  the 
Stat& 

RUSSELL,  J.  The  defendant  was  elected 
tax  collector  of  Brooks  county,  to  fill  the  un- 
expired term  of  his  deceased  father,  who  had 
held  that  ofiSce  for  about  14  years.  At  tbe 
time  that  be  was  Inducted  into  office  there 
was  a  shortage  in  tbe  accounts  of  his  de- 
ceased father  of  several  thousand  dollars, 
which  had  been  collected  as  taxes  of  1908. 
In  1909  the  defendant  collected  the  taxes  for 
that  year,  and  they  were  applied  to  settle  the 
shortage  of  1908.  In  the  summer  of  1910 
tbe  comptroller  general  called  upon  the  tax 
collector  for  a  settlement,  but  tbe  defendant 
was  unable  to  comply  with  this  demand,  be- 
cause the  funds  had  been  applied  as  collec- 
tions upon  tbe  accounts  of  his  father  for  the 
year  1909.  Various  negotiations  for  settle- 
ment occurred  between  tbe  defendant  and  the 
county  officers  of  Brooks  county  and  the 
comptroller  general,  and  finally  the  grand 
Jury  of  Brooks  county  indicted  tbe  defend- 
ant for  embezzlement,  and  upon  his  trial 
he  was  convicted.  There  are  various  ex- 
ceptions to  rulings  of  tbe  trial  Judge  upon 
the  adml&slon  of  testimony,  and  complaints 
as  to  certain  excerpts  from  bis  charge  to  the 
jury.  We  shall  not  consider  any  of  these 
assignments  of  error,  for  the  reason  that 
we  are  of  the  opinion  that  the  evidence  Calls 
to  show  the  guilt  of  the  accused,  and  that  a 
new  trial  should  have  been  granted  mxHi  tbe 
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geoeral  groTmd  that  tbe  renUct  was  con- 
trary to  law,  becanae  tbere  was  no  evidence 
to  support  it 

[1]  Tbe  single  proposition  upon  which  we 
base  our  ruling  Is  that  one  cannot  be  shown 
to  be  gnUty  of  embesslemwt  who  has  paid 
over  all  the  money  which  he  has  collect- 
ed to  the  person  to  whom  It  Is  dne,  even 
though  be  may  bare  paid  It  niwn  the  wrong 
account  Tbe  record  shows  tibat  every  dol- 
lar collected  by  this  defendant  was  paid  by 
him,  either  to  the  county  of  Brooks,  If  it  was 
county  tax,  or  to  the  comptroller  general,  If 
it  was  a  state  tax.  It  Is  true  he  directed 
that  the  money  be  applied  to  tbe  shortage 
of  hie  deceased  father,  In  the  efCort  to  pre- 
eerve  the  memory  of  that  fother  from  dis- 
grace; but,  after  all,  the  county  of  Brooks 
and  the  state  of  Georgia  received  every 
dollar  he  collected,  and  it  requires  nothing 
more  than  the  application  of  theae  payments 
to  the  proper  account  to  correct  the  wrong, 
if  any,  done  by  the  defendant  The  Code 
section  under  which  the  accused  was  indicted 
declares  that  "any  officer,  servant  or  other 
person  employed  In  any  public  department 
station,  or  office  of  the  government  of  this 
state,  or  any  county,  town  or  dty  thereof, 
who  shall  embezzle,  steal,  secrete,  or  fraudu- 
lently take  and  carry  away  any  money, 
paper,  book,  or  other  property  or  effects, 
shall  be  punished  by  imprisonment  and  labor 
in  the  penitentiary  for  not  less  than  two 
years  nor  longer  than  seven  years."  Penal 
Code,  S  184. 

[2]  It  is  somewhat  strenuously  insisted 
that  even  If  the  conviction  of  the  defendant 
was  not  authorized  by  proof  of  the  em- 
bezzlement of  $6,395  as  alleged,  he  is  guilty 
because  of  the  embezzlement  of  the  taxes  col- 
lected from  Tillman  and  those  whom  he  rep- 
resented. We  of  course  recognize  the  princi- 
ple that  the  conviction  of  the  defendant 
would  have  been  authorized  as  much  If 
there  was  proof  that  be  converted  a  portion 
of  the  amount  charged  against  talm  as  If  he 
had  converted  to  his  own  nse  the  entire 
amount  alleged  in  the  indictment  If  tbe 
defendant  bad  collected  the  taxes  from  Till- 
man and  those  wbom  be  represented,  and 
had  apprc^rlated  tbls  amount  (which  is  less 
than  $200),  or  even  $1  of  it  to  bis  own  use, 
be  would  be  gollty-  According  to  the  evi- 
dence, however,  miman  did  not  pay  any 
mon^  to  the  defendant  It  appears  that  the 
defoidant  was  personally  indebted  to  Till- 
man for  an  amount  larger  than  tbe  amount 
dne  by  TlUman  to  the  state  and  county  for 
his  taxes  for  the  year  100^  and  that  he  gave 
Tillman  tax  receipts,  idgned  by  himself  as 
tax  collector,  for  tbe  amounta  due  for  taxes 
by  TlUman  himself  and  by  certain  llrms  and 
IndivldualEi  ^om  Tillman  represented,  with 
the  understanding  that  he  <tbe  d^endant) 
personally  was  to  make  good  theae  receipts 
by  paying  tbe  taxes  of  Tillman  and  those 


whom  be  represented.  Tfllman  did  not  pay 
to  the  defendant  $1  In  money.  The  fact  that 
the  defendant  gave  Tillman  receipts  does  not 
afreet  the  right  of  the  county  or  state  to 
force  Tillman  to  pay  the  taxes,  for  nothing 
is  better  settled  than  that  a  receipt  Is  only 
prima  fade  evidence  of  payment  "Receipts 
for  money  are  always  only  prima  fade  evi- 
dence of  payment,  and  may  be  denied  or  ex- 
plained by  parol."  avll  Code,  i  S79S.  If 
the  defendant  bad  carried  out  his  undertak- 
ing, and  had  furnished  the  money  to  pay 
Tillman's  taxes,  and  had  In  fact  iwld  them, 
Tillman  would  have  been  relieved  from  lia- 
bility to  the  state  and  county.  But  as  the 
tax  collector  In  fact  received  no  money  from 
Tillman,  he  did  not  appropriate  any  such 
money  to  bis  own  use,  and  he  simply  failed 
to  carry  out  his  promise  to  Tillman  to  pay 
Tillman's  taxes;  and,  since  no  money  was 
paid,  this  is  a  matter  between  TUlman  and 
the  defendant  with  which  the  state  of  Geor- 
gia and  the  county  of  Brooks  are  not  con- 
cerned. In  other  words,  if  TlUman  had  paid 
bis  taxes  in  money.  It  would  have  been  with- 
in the  "power  of  tbe  defendant  either  to  have 
forwarded  this  money,  as  was  his  duty,  or 
to  have  appropriated  it  to  his  own  use,  in 
which  latter  case  he  wonid  have  been  guilty 
of  embezzlement  But  having  received  no 
money,  the  only  obligation  resting  upon  the 
defendant  was  to  make  good  his  promise  to 
TlUman,  by  supplying  tbe  money  with  which 
Tillman's  taxes  could  be  paid.  This  be  faU- 
ed  to  do,  but  this  does  not  make  the  offense 
of  embezzlement 

It  is  very  plain  from  the  evidence  that  the 
court  erred  In  refusli^  a  new  trlaL 

Judgment  reversed. 


GEARRBLD  et  aL  v.  WOODRUFF. 
(No.  4,843.) 

(Court  of  Appeals  of  Georgia.  Sept  IT.  1913.) 

f8yltah«a  ly  tke  Court.) 

1.  Baiuibnt  (S  18*)— liBiT  or  Baxlbb— Ba- 

PAIRB— ReCOBDINQ. 

A  failure  to  record  a  claim  of  lien  for  la- 
bor done  or  material  fumished  in  repairing  per^ 
sonal  property  within  10  days  from  the  com- 
pletion of  the  labor  or  the  fumishlng  of  the 
material  ia  fatal  to  the  maintenance  of  the 
lien,  where  possession  of  the  proper^  ia  sur- 
rendered to  the  bailor.  Mulkey  v.  Thompson, 
3  Ga.  App.  522,  60  S.  E.  223. 

[Ed.  Note. — For  other  cases,  lee  Bailment, 
Cent  Dig.  gS  77-79,  81-84;  Dec  Dig.  (  18.*] 

2.  BAII.UBNT  (S  18*)  —  Lbh  — Rifazbs— Be- 

COBDING — WaIVKB. 

The  evidence  demanded  a  finding  that  no 
claim  of  Hen  was  recorded,  and  that  posses- 
sion  of  the  property  had  been  surrendered  to 
tbe  owner  aiter  the  repairs  for  which  tbe  lien 
was  claimed  had  been  made.  The  evidence  fur- 
ther demanded  a  findiog  that  the  defendants 
had  waived  their  hen  by  an  agreement  to  bal- 
ance accounts  from  time  to  time  with  the  per- 
son for  whom  the  repairs  had  been  made. 
This  being  bo,  and  no  daim  of  lien  having  been 
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recorded  as  reqtrired  1>y  law,  the  Hen  was  lost. 
Palln  T.  Cooke,  126  Ga.  442,  64  S.  £.  90. 

[Ed.  Note.— For  other  cases,  see  BaUment, 
Cent  Dig.  U  77-79,  81-«4 ;  Dec.  Dig,  i  18.*] 

S.  TbOVBB  and  CONTEBSION  (8  17*)— BXQHT  OF 

Action— Title  of  PLAiurirF.  . 

One  who  holds  personal  property  ss  se- 
curity for  a  debt  ma;  maintain  trover  (or  its 
recovery  from  one  who  wrongfully  withholds 
possession  thereof. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
■Conversion,  Dec,  Dig.  t  17.*] 

4.  PbEJCDICIAI,  BBEOB— SumOIENCT  OF  EVI- 
DENCE. 

There  was  no  prejodidal  error  in  the  ex- 
•cerpts  from  the  charge  objected  to,  and  the 
«viaeoce  authorised  the  verdict. 

Error  from  City  Court  of  Newnan ;  W.  A. 
Port,  Judge. 

Action  by  Mrs.  P.  !<.  Woodruff  against  W. 
P.  Gearreld  and  others.  Jodgment  for  plaln- 
tur,  and  defendants  bring  error.  Affirmed. 

Hall  &  Jonea  and  T.  O.  Farmer,  Jr.,  all  of 
Newnan,  for  plalntlfFs  in  error.  W.  Q.  Post, 
of  Newnan,  for  defendant  in  error. 

HILL,  C  J.   Judgment  affirmed. 


HOBBS  T.  TATLOR  et  aL   (No.  4.864.) 
(Conrt  of  Appeals  of  Georgia.   Sept  17, 1913.) 

fSoUabvt  1$  the  OourU) 

Pbincipal  ahd  Substt  (I  1S6*)— AonoiT  — 
Plea. 

Suit  was  brought  on  a  forthcoming  bond 
alleged  to  have  been  executed  by  two  named  mi- 
nors SB  principals  and  the  defendants  as  sure- 
ties. The  defendants  pleaded  that  they  did  not 
sign  the  bond  sued  on  as  sureties  for  the  mi- 
nors, but  that  they  did  execute  a  forthcoming 
bond  for  one  Warren  as  priadpal,  and  that 
since  its  execution  it  was  altered,  without  their 
knowledge  or  consent,  bo  as  to  make  it  appear 
that  the  two  minors  named  in  the  petition  had 
signed  the  bond  by  Warren  as  agent  and  next 
'friend.  The  undisputed  evidence  established 
the  truth  of  this  plea.  Bcld,  the  trial  judge 
did  not  err  in  refusing  to  strike  the  plea  over 
the  objection  that  it  was  not  alleged  therein 
that  the  alteration  referred  to  was  fraudulently 
made,  and  it  was  not  error  to  direct  a  verdict 
in  favor  of  the  defendants.  The  effect  of  the 
plea  was  to  set  up  that  the 'defendants  had  not 
executed  the  contract  sued  on,  and  that  for 
this  reason  they  were  entitled  to  be  discharged. 
The  plea  was  not  governed  by  the  general  rule 
in  reference  to  fraudulent  alteration  of  instru- 
ments. 

[Kd.  Note. — ^FoT  other  cases,  see  Principal 
and  Surety,  Gent.  Dig.  U  423-126;  Dec.  Dig. 

%  m*] 

Error  from  City  Oonrt  of  Dublin;  JT.  B. 
Hicks,  Judge. 

Action  by  A.  I*  Hobbs,  administrator, 
against  W.  B.  Taylor  and  otJiers.  Judg- 
ment for  defendants,  and  plaintiff  things 
error.  Affirmed. 

Jas.  A.  Thomas,  of  Dublin,  for  plaintiff 
in  error.  3.  P.  New,  of  Dublin,  tat  defend- 
ants In  error. 

HILL,  0.  J.  Judgment  affirmed. 


JOSEPH  DRY  GOODS  CO.  t.  HOIOB  PAT- 
TERKCO.  (No.  4,752.) 

(Court  of  AppMls  of  Georgia.   8^  28*  1813.) 

(Synaltut  by  the  Court.) 

Sales  (%  ^*)— Action  fob  Pnoi  —  Dnso- 

TioN  or  Vkbdict— Evidence. 

The  written  contract  sued  on  beinjr  unam- 
bignoOB  in  its  terms,  and  it  being  admitted  that 
the  defendant  had  not  complied  with  the  provi- 
sion of  the  contract  which  authorised  the  de- 
fendant to  return  to  the  plaintiff  and  receive 
credit  for  certain  patterns  not  sold  by  the 
defendant,  and  there  being  no  facts  in  evidence 
which  would  excuse  the  noneomplimnea  with  Ae 
contract  the  plaintiff  was  entitled  to  recover 
the  full  amoQDt  sued  for,  and  there  was  no  er- 
ror in  directing  the  jury  so  to  find. 

[Ed.  Note.— For  other  cases,  see  Salw,  Cent. 
Dig.  I  1064 ;  Dec  Dig.  |  363  *] 

Error  from  Superior  Court,  Baldwin  Coun- 
ty;  J.  B.  Park,  Judge. 

Action  by  the  Home  Pattern  Company 
against  the  Joseph  Dry  Goods  Company. 
Judgment  for  plalntlfl,  and  dtf endant  brings 
error.  Affirmed. 

Hlnea  ft  Vinson,  of  UUIedgeviUe^  for  plain- 
tiff in  error.  D.  S.  Sanford,  ot  Mllledge- 
TlUe^  for  defendant  In  error. 

RUSSELL,  J.  Judgment  affirmed. 


NEWTON  V.  COOPER.    (No.  5,024.) 
(Court  vt  Appeals  of  Georgia.  Sept  17. 1913.) 

(SvOahut  (y  the  Court.} 

1.  Parent  and  Child  (|  5*)  —  Contbol  of 
Child— Abandonment  by  Pabent. 

By  abandonment  of  his  family  a  father 
loses  parental  control  over  his  minor  children 
and  the  right  to  their  services  and  the  pro- 
ceeds of  their  labor.  Civil  Code  1010,  I  3021; 
Southern  Railway  Co.  t.  Flendster.  120  Ga. 
524,  48  S.  B.  160. 

[Bd.  Note.— For  other  cases,  see  Parent  and 
ChUd,  Cent  Dig.  U  70-73,  75,  76;  Dec  Die- 
!  5-*l 

2.  Pabent  and  Child  (i  5*)— Eabrinos  OV 
Child— Rights  of  Motheb. 

A  mother,  who  haa  the  cere  and  custody  of 
a  minor  child  who  haa  been  abandoned  by  his 
father,  is  entitled  to  the  services  of  the  child 
and  the  proceeds  of  his  labor.  Savannah  Rail- 
way Co.  V.  Smith,  OS  Ga.  742.  21  a  B.  157; 
Amos  v.  Atlanta  Railway  Co.,  104  Ga.  809,  81 
S.  E.  42. 

[Kd.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  H  70-73,  75,  76;  Dec  Dig. 
8  6.'/ 

3.  Pabent  and  Child  (i  6*)  —  Action  fob 
Child's  Eabninqs— Nbcessitibs. 

Where  a  parent  saes  one  v^o,  withoat  hia 
consent,  had  employed  his  minor  son,  to  recov- 
er the  value  of  the  son's  services  while  employ- 
ed by  the  defendant,  the  latter  has  the  right  to 
set  off  the  value  of  necessaries  supplied  by  him 
to  the  minor  during  the  employment  Culber- 
son V.  Alabama  Construction  Co.,  127  Ga.  698, 
56  S.  E.  765.  9  L.  B.  A.  (N.  S.)  4U,  B  Ann. 
Cas.  607. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
ChUd.  Cent  Dig.  ||  77-85;  De&  Dig.  |  &*] 
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4.  Paxknt  ahd  Child  (|  O*)  —  AonoH  tob 

Child's  Eabninqb— Nbcbssitixs. 

Applying  the  foregoing  principles  to  the 
testimony  of  the  plaintiS  as  set  forth  in  the 
answer  of  the  Justice  of  the  peace,  the  Terdict 
in  her  favor  was  warranted.  Under  her  testi- 
mony the  snm  recovered  was  less  than  the  ral- 
ae  of  the  minor's  services,  after  deducting  the 
amount  expended  by  the  defendant  for  oeces- 
■ariea.  There  was  no  wror  in  overruling  the 
certiorsrL 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Wg.  K  77-88:  Dec.  Dig.  |  fi.*! 

Error  from  Superior  Court,  Fayette  Coun- 
ty; Robt  T.  Daniel,  Jndg& 
■  Action  b7  Hattie  Cooper  against  Horace 
Newton.  Judgment  for  plaintiff  In  Jnatice's 
court,  and  from  the  refusal  of  certiorari  by 
the  superior  court  the  defendant  brings  error. 
Affirmed. 

Lester  O.  Dickson,  of  FayettevUle,  for 
plalnHfl  in  error.  H.  A.  Allen,  of  Bmola,  for 
defendant  in  error. 

POXTLB,  J.  Jvdgmait  afOrmed. 


/ 

JONES  T.  BELLE  ISLE.    (No.  4,902.) 
<Cbiirt  of  Appeals  Of  Georgia.   Sept  16,  1913.) 

(SvUniua  ht  tU  Oonrt.) 

X.  SURDAT  (I  11*)— ConTBAOTSr-RlOBT  TO  BR- 

rOBCE. 

A  contract  made  on  Snnday  in  furtherance 
of  work  of  the  ordinary  calling  of  one  of  the 
contracting  parties  cannot  be  enforced  by  him. 

[Ed.  Note.— For  other  cases,  see  ^Sunday, 
Cent  Dig.  H  30-34 ;  Dec  Dig.  f  11.*] 

2.  Svudat  (i  16*)  — ComsACTs  — BATinoA- 

TION. 

Where  one,  in  pursnance  of  the  work  of 
his  ordinary  calling,  lets  to  another  on  Sunday 
a  conv^anoe  which  is  used  on  that  day,  a  sub- 
sequent promise  by  the  user  to  pay  for  the  con- 
veyance, made  on  a  secular  day  without  any 
Dew  consideration,  will  not  support  an  action, 
either  for  the  sum  agreed  to  be  paid  or  upon 
mn  account  for  the  value  of  the  hire  of  the  con- 
veyance. 

[Ed.  Note.— For  other  cases,  see  Sunday,  Cent 
Dig- 146  ;  Dec.  Dig.  i  16.*] 

Error  from  Superior  Court,  Fulton  Gonnty; 
Geo.  U  Bell,  Judge. 

Action  by  A.  U  Belle  Isle  against  H.  T. 
Jones.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Beversed. 

J.  B.  A  L.  F.  McClelland  and  M.  Herzbei^;, 
all  of  Atlanta,  for  plaintiff  in  error.  Young 
H.  Fraser,  of  Atlanta,  for  defendant  in  error. 

P(Xm^  J.  Suit  was  brought  to  recover 
for  the  hire  of  antomobllea.  The  defendant 
pleaded  that  the  contract  sued  <ni  was  made 
and  performed  on  Snnday.  The  evidence 
shows  that  on  Saturday  nl^t,  Mty  25,  1913, 
about  10  o'clock,  the  defoidant  rented  an 
automobile  from  the  plaintiff  for  the  purpose 
of  (»illng  oa  some  friends.  The  driver  was 
told  to  wait,  and  some  time  after  12  o'clock 
Uie  defmdant  ordered  another  machine,  and 

*Forotlkir 


both  of  them  were  naed  by  him  for  several 
hours  on  Snnday  morninc  in  riding  ftnr  pleas- 
ure, or  as  (me  witness  described  It,  in  "Joy 
riding,"  which  seems  to  be  a  term  peculiarly 
applicable  to  pleasure  trips  In  automobiles. 
Several  days  after  the  ride  the  defendant 
'  promised  to  pay  the  plaintiff  the  account 
sued  on.  The  plalntUTs  ordinary  attd  usual 
business  was  letting  automobiles  for  hlra 
The  plaintiff  prevailed^  and  tiie  defendant's 
petition  for  certiorari  was  overruled. 

[1]  1.  The  pursuit  of  one's  ordinary  csll- 
tng  on  Sunday,  except  from  necessity  or  for 
chari^.  Is  a  crime.  Penal  Code,  6  416.  The 
law  will  not  enforce  a  contract,  the  perform- 
ance of  which  is  made  penal.  The  crime  is 
punished,  and  the  criminal  must  likewise 
lose  the  fruits  of  the  lll^al  act  Ford  v. 
Thomason,  11  Ga.  App.  359,  76  S.  E.  269. 
Hence  it  Is  that  the  court  will  not  enforce 
a  contract  made  on  Sunday  in  furtherance  of 
one's  ordinary  business.  Calhoun  v.  Phil- 
lips. 87  Ga.  482, 13  S.  E.  593;  Smith  v.  Chris- 
tian, 6  Ga.  App.  259,  64  S.  B.  1002;  Dorougb 
V.  Eduitable  Mortgage  Co.,  118  Ga.  178,  45 
S.  E.  22.  Generally  if  a  contract  founded 
upon  an  illegal  consideration  is  executed.  It 
will  be  left  to  stand.  If  it  be  executory, 
neither  party  can  enforce  it  Watldns  v. 
Nngen,  US  Ga.  372,  45  S.  E.  262.  As  letting 
automobiles  for  pleasure  rides  was  a  work 
neither  of  charity  nor  of  necessity,  the  con- 
tract as  to  the  automobile  hired  on  Sunday 
was  void  ab  initio. 

[2]  2.  If  one's  ordinary  calling  la  lawful, 
a  contract  made  in  furtherance  thereof  is 
neither  illegal  nor  immoral.  If  made  on  Sun- 
day, it  is  unenforceable  solely  because  the 
state,  in  the  exercise  of  its  police  power,  has 
prohibited  the  citizen  from  pui^ulng  his  usual 
business  or  calling  on  the  Sabbath  day.  A 
contract  founded  upon  a  consideration  which 
is  neither  illegal  nor  Immoral  may  be  subse- 
quently ratified,  even  though  It  la  unenforce- 
able ab  Initio  because  made  on  a  day  on'whlch 
the  law  prohibits  it  from  being  executed. 
Hence,  if  a  contract  of  sale  be  made  on  Sun- 
day and  the  property  delivered  to  the  pur* 
chaser,  his  retention  of  it  after  the  expira- 
tion of  Sunday  would  amount  to  a  ratifica- 
tion and  render  him  liable  for  the  purchase 
price.  And  where  a  contract  Is  made  on  Sun- 
day, and  the  parties  proceed  to  carry  it  out 
'on  a  subsequent  day,  both  will  be  bound. 
HcAuUffe  V.  Vanghan,  135  Ga.  862,  70  8.  B. 
m.  83  L.  -R.  A.  (N.  S.)  255,  Ann.  Cas.  igi2A. 
290;  Bryant  Boose,  SS  Ga.  43&  In 
Meriwether  r.  Smith,  44  Ga.  641,  it  was  held 
that,  where  a  cmtract  for  labor  was  made  on 
Sunday  and  afterwards  perfbrmed  by  the 
laborer  on  a  secular  day,  the  promisor  could 
not  set  up  the  lll^Iity  of  the  contract  In 
that  case  the  distinction  is  clearly  drawn 
between  a  suit  to  enforoe  a  promise  or  under- 
taking entered  into  on  Snnday  and  a  suit 
on  a  contract  made  on  Snnday  where  the 
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thinff  to  be  done  was  afterwards  performed. 
Am  was  said  by  Judge  McCay:  "It  would 
be  a  fraud,  In  one  wbo  baa  lecdved  the 
conalderaticuL  of  a  contract  on  a  week  day, 
to  set  op  tbe  Innlidity  of  the  contract  be- 
came made  on  Sunday.  He  reafflrms  the  con- 
tract by  receivbig  tbe  ccmslderation.''  In 
BendroBS  t.  State^  5  Oa.  Avp.  175,  62  S.  B. 
728,  this  court  held  that  a  laborer  cenld  not 
be  prosecuted  for  refuslns  to  perform  a  con- 
tract of  labor  executed  on  Sunday;  but  It 
appeared  that  no  alBrmatlTe  action  had  been 
taken  ratifying  the  contract  on  a  pecular  day. 

The  ctmalderatlon  of  the  contract  Into 
which  the  defendant  entered  In  the  present 
case  was  uMther  Ul^al  nor  ImmoraL  The 
serrlcee  were  r^dered  by  the  plaintiff.  The 
defendant  was  not  bound  by  his  piondse  to 
pay  made  on  Sunday,  nor  would  he  be  hdd 
bound  by  the  Implied  promise  to  pay  arising 
from  the  acceptance  of  the  services.  It  Is 
an  anomaly  to  speak  of  the  ratification  of  an 
agreement  which  never  had  any  legal  exist- 
ence as  a  contract  Day  v.  McAllister,  16 
Gray  (Mass.)  438;  Butler  v.  Lee,  U  Ala.  885, 
46  Am.  Dec.  280.  Perhaps  it  Is  more  accu- 
rate to  say  that,  where  a  sale  Is  made  on 
Sunday,  the  retention  of  the  property  on  a 
secular  day  will  be  treated  as  evidence  of  a 
new  promise  to  pay,  the  continued  use  of  the 
property  being  sufficient  consideration  for 
the  promise,  though  upon  principle  It  seems 
that  the  new  promise  ought  to  be  confined 
to  the  value  of  the  property  and  not  to  the 
amount  contracted  to  be  paid  on  Sunday. 
None  of  the  cases,  however,  extend  this  rule, 
the  soundness  of  which  has  been  doubted 
(Ladd  V.  Sogers,  U  AUen  [Mass.]  209;  TU- 
lock  V.  Webb.  66  Me.  100),  to  a  case  where  the 
consideration  has  been  consumed  on  Sunday 
and  the  status  cannot  be  restored.  The  own- 
er of  the  automobile  knew  it  was  Illegal  to 
let  his  ma<dilne  on  Sunday.  With  this  knowl> 
edge  be  took  the  risk  of  voluntary  payment 
by  the  defendant  The  contract  was  wholly 
executed  on  Sunday;  nothing  remained  to 
be  done  but  to  pay  for  the  use  of  the  ma- 
chine. The  new  promise  to  pay  was  founded 
upon  no  new  consideration,  and  there  was 
no  such  obligation  to  pay  as  would  support 
the  new  promise.  The  hirer  of  the  automo- 
bile was  engaged  in  an  Illegal  act,  one  which 
is  denounced  by  our  law  as  a  crime.  The 
original  promise  to  pay  was  made  In  further- 
ance of  a  crime.  Therefore  it  could  not 
furnish  a  consideration  for  a  new  promise 
made  on  a  secular  day.  Catlett  v.  M.  E. 
Ghntdi,  62  Ind.  S65,  30  Am.  Rep.  107.  There 
Is  no  reason  why  the  courts  should  be  solicit- 
ous to  aid  one  who  violates  the  Sunday  law 
to  reap  the  fruits  of  his  illegal  act  It  is 
the  declared  policy  of  this  state  that  no  one 
shall  pursue  the  work  of  his  ordinary  calling 
on  Sunday.  To  allow  the  plaintiff  to  recover 
In  this  case  would  encourage  the  violation 
of  the  Sunday  law.  The  purpose  of  the  law 


is  to  discourage  and,  as  far  as  posdble,  pro- 
hibit work  on  the  Sabbath  day  save  that 
which  is  done  of  necessity  or  for  charily. 

The  plaintiff  had  no  right  to  let  his  aato- 
moblle  for  hire,  and  the  defendant's  prom- 
ise to  pay  amounted  to  nothing.  Of  conne. 
as  to  the  macliine  used  on  Saturday,  he  1b 
liable  to  the  txteat  of  its  use  on  that  day. 
ahd  to  this  extent  the  plaintiff  Is  entitled 
to  recovv. 

Judgment  reversed. 


IVBT  V.  LOUISVILLE  &  N.  B.  CO.  et  aL 
(No.  4,901.) 

(Court  of  Appeals  of  Georgia.   Sept  23.  1913.) 

(ByHmlHU  hv  iho  OowrU 
pErmoir— SumoiBHCT— Gkkieal  Dbuubssh. 

Ab  against  a  general  demnrrer,  the  petition 
set  forth  a  caose  of  action  for  the  recovery  of 
the  stun  paid  by  ^alnttff  for  transportation 
from  Sparta  to  Atlanta  over  the  defendant's 
railroad.  As  to  other  elements  of  daiuage. 
the  petition  set  forth  no  cause  of  action.  John- 
son V.  Seaboard  Air  Jjlne  Railway,  IS  Ga.  App. 
— ^79  8t  B.8L  ^ 

Brror  from  City  Court  oC  Sparta;  B.  W. 
Moore,  Judge. 

Action  by  FdQiam  Ivc^  against  the  Loola- 
ville  A  Nashville  Railroad  Company  and 
othmL  Yudgmoit  for  the  defendants,  and 
plaintiff  brings  orror.  Beraraed. 
'  B.  H.  Lewis,  of  Sparta,  for  plaintiff  in  er- 
ror. Jos.  B.  &  Bryan  Oummlng,  of  AnguiAa, 
and  Burwell  &  Flemlni^  of  Sparta,  fur  de- 
fendants In  error. 

BUSSBm  J.  Judgment  nveaned. 


SAI/TEB  V.  BBTTISON.   (No.  4,880.) 
(Court  of  Appeals  of  Georgia.   Sept  28,  1913.) 

(SyUabut  hf  the  Court.) 
JUSnCBS  OP  THK  FUOB  (|  197*)— RBVMW— 

Cbbtiobabi. 

To  entitle  a  plaintiff  in  certiorari  to  an- 
other trial,  he  most  show  error  in  the  trial 
under  review.  The  plaintiff  in  the  lower  court 
(the  defendant  in  certiorari)  foreclosed  a  mort- 
g&ge,  and  the  defendant  Interposed  an  affidavit 
of  illesality,  based  solely  upon  the  ground  that 
the  property  npon  Which  the  levy  was  made  was 
homestead  property  and  exempt  from  the  debt 
for  which  the  mortgage  was  ^ven.  The  mort- 
gage contained  a  waiver  <rf  homestead,  and  the 
record  does  not  disclose  any  evidence  tending  to 
show  that  the  nature  of  the  exemption  con- 
ferred by  the  homestead  was  such  as  to  defeat 
the  lien  of  the  mortgage.  The  property  having 
been  found  sabject  In  the  josdce's  court  the 
burden  was  upon  the  plaintiff  in  certlorsil  to 
show  some  letcal  reason  why  this  judgment  was 
erroneous.  Having  failed  to  show  error  in  the 
judgment  the  certiorari  shoald  have  been  over- 
ruled. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  768-771;  Dee.  Dig. 
I  197.«] 
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Brrar  trom  Soperior  Oovit,  Mltehtil  Comi- 
ty; rzmnk  Park,  Judge. 

Action  by  T.  W.  Salter  asaingt  W.  H.  Bet- 
tleon.  Judgment  for  plaintiff.  From  tbe 
mstalnlng  of  a  certloraii  In  Uie  sopoior 
coart,  plaintiff  brings  error.  Reversed. 

W.  T.  Coster,  ot  Balnbrldg^  fox  plaJntlfl 
In  error. 

BUSSHLU  J,  Judgment  iwerseA 


HEBBma  T.  ITIBST  NAT.  BANK  OF 

VIENNA.   (No.  4,926.) 

(Coart  of  Appeals  of  Georgia.   Sept.  2S.  1913.) 

(Byllabut  fry  the  Court.) 

1.  Bnxs  Ai«D  Notes  330*)— AflsiemCBNTS 

34*>-BoNA  Fide  Holdbb  Of  Non— Nx- 

CK8SXTT  or  iNDOBaiUKNT. 

To  liable  the.  tiolder  of  a  promlHory  note 
payable  to  another  to  assert  successfully  the 
rights  of  a  bona  fide  purchaser  for  value,  it 
must  appear  that  the  payee  formally  iadorsed  or 
assigned  it  In  writing  to  the  holder  before  its 
maturity. 

[Bd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  H  791-804;  Dee.  Dim.  1 380;* 
Assignment^  Ouii  Dig.  11  67-71:  Dec.  Dig; 
S  34.*] 

2.  Bnxs  AND  Notes  (|  462*)— EviDEircE  (% 
432*)— Pabox.  Defknbbs— Waitt  or  Oonsid- 

UATIOH. 

The  consideration  of  a  promissory  note  is 
always  a  proper  subject  of  inquiry,  and  the  an- 
swer of  the  defendant  in  this  case  was  not  de- 
murrable upon  the  ground  that  his  counter- 
claim antedated  the  note  which  was  the  basis 
of  the  action.  The  case  is  clearly  diatineuish- 
able  from  that  of  Turner  t.  Pearson,  93  Ga. 
516,  21  S.  B.  104,  and  similar  cases. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  K  1303,  1352-1364,  1367- 
1376;  Dec.  Dig.  8  452;*  Evidence,  Cent  Dig. 
H  1981-1989;  Dec  Dig.  |  432.*] 

Elnor  from  City  Court  of  Vienna;  W.  H. 
Lasseter,  Judge. 

Action  by  the  First  National  Bank  of  Vi- 
enna against  T.  L.  Herrli^.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Jere  M.  Uoore,  of  Montezuma,  for  plaintiff 
in  error.  Watts  Powell,  ot  Tienna,  for  de- 
fendant In  error. 

RUSSEtX,  J.  The  suit  was  npon  two 
promissory  notes  signed  by  the  plaintiff  in 
error.  Tbe  notes  were  payable  to  the  Vienna 
Cotton  Ga  Company,  and  were  not  indorsed 
or  assigned  in  writing.  The  petition  was 
filed  in  the  name  of  the  Vienna  Cotton  OU 
Company,  for  the  use  of  the  First  National 
Bank  of  Vienna,  and  alleged  an  Indebtedness 
OU  the  part  of  the  defendant  of  $881.70,  be- 
sides Interest  and  attorney's  fees.  On  mo- 
tion of  tbe  plaintiff  the  petition  was  amended 
by  striking  tbe  words  "Vienna  Cotton  Oil 
Company  for  the  use  of,"  and  thus  the  case 
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proceeded,  with  the  First  National  Bank  «t 
Vienna  as  plaintiff,  suing  for  Its  own  use. 
The  court  struck  tbe  answer  of  the  defend- 
ant, and,  upon  the  petition  as  amended,  ren- 
dered judgment  against  tbe  defendant  for 
tbe  full  amount  set  forth  In  the  petition. 
fTbe  motion  to  amend  the  plaintiff's  petition 
was  made  In  response  to  a  motion  on  tbe 
part  of  the  defendant  to  strike  tbe  petition. 

[1]  We  th^  the  trial  Judge  erred  in  ren- 
dering Judgment  against  the  defendant,  for 
there  was  no  evidence  which  authorized  the 
plaintiff  to  recover.  The  statement  In  tbe 
petition  that  the  plaintiff  "was  the  owner  In 
due  course  of  business  of  said  note  before 
maturity"  Is  a  mere  conclnslon  ot  the  plmd- 
er,  and  is  wholly  unsupported  by  anything  In 
tbe  record.  The  notes  themselves  were  not 
negotiable  without  Indorsement,  tor  payment 
was  stipolated  to  be  made  to  tbe  Vloma 
Cotton  OU  Oonqwny.  "Unless  a  promissory 
note  Is  made  payable  to  bearer,  it  is  not  pto- 
prio  vlgore  negotiable  in  the  strict  legal 
sense;  it  is  wanting  in  tbe  final  requisite 
which  Imparts  to  it  the  quality  of  negotla- 
bUit7,  Tls.,  Indorsement  By  ttils  act  alone 
can  it  become  negotiable^  and  theratbre  it 
follows  that  be  wbo  receives  it  before  In- 
dorsonent  does  not  take  It  as  negotiable  pa- 
per; and  not  bdng  thus  negotiable  he  takes 
Aobject  to  the  equities  between  the  parties." 
Benson  t.  Abbott,  9S  Ga.  7B,  76,  22  S.  E.  129. 
rnrthermore,  tiie  interest  of  the  oil  compa- 
ny in  the  note,  and  Its  title  thereto,  could  not 
be  passed  except  in  writing.  **Where  a  note, 
draft,  or  check  Ig  made  payable  to  order,  cbe 
Indorsement  of  tbe  payee  is  necessary  to 
transfer  tbe  legal  title  to  another.  Without 
BQch  Indorsement,  the  transferee  takes  the 
paper  as  a  mere  chose  In  action,  and  to  re- 
cover upon  it  must  aver  and  prore  the  con- 
sideration." Farris  t.  Wells,  68  Ga.  604. 
There  being  no  averment  in  the  petition  in 
tbe  present  case  as  to  what  was  the  consid- 
eration, and  no  proof  that  there  was  any  con- 
sideration by  reason  ot  which  the  title  of  the 
oil  company  to  the  note  passed  to  tbe  bank, 
the  bank  was  not  entitled  to  recover  against 
the  defendant,  even  though  the  oil  company 
might  hare  been  able  to  do  so. 

It  is  no  defense  to  an  action  on  a  note 
brought  by  the  holder  of  the  legal  title  to 
the  note,  that  he  has  no  pecuniary  Interest 
in  the  suit;  but  the  bolder  of  a  note  paya- 
ble to  another,  which  Iiaa  not  been  indorsed 
or  assigned  In  writing,  cannot  bring  an  ac- 
tion thereon  in  hia  own  name,  but  must  nec- 
essarily use  the  name  of  the  holder  of  the  le< 
gal  title,  as  suing  for  bis  use.  See  Hartford 
Insurance  Company  t.  Amos,  98  Ga.  634,  25 
S.  E.  575,  in  which  It  was  held  that  a  de- 
murrer to  an  action  brought  upon  a  policy  of 
fire  Insurance  by  a  person  other  than  the 
one  to  whom  tbe  policy  was  Issued  should 
have  been  sustained,  though  the  declaration 
alleged  that  the  latter  had  "for  a  valuable 
consideration  transferred  and  assigned  and 


BBBBINQ  T.  FIRST  NAT.  BANE 
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dellTered  said  policy  of  Insurance  to  the  pe- 
titioner." Under  our  Oode  (Civil  Code,  {' 
3653)  all  choaes  In  action  are  assignable ;  but, 
as  held  by  the  Supreme  Court  In  construing 
tbls  section  of  the  Code,  the  asslgnnieut  must 
be  In  writing.  Hartford  Insurance  Company 
V.  Amos,  supra;  Turk  t.  Cook,  63  Ga.  681; 
Daniel  v.  Tarver,  70  Ga.  206;  Hatcher  v. 
Bank,  79  Ga.  647.  5  S.  E.  Ill;  Riley  t. 
Hicks,  81  Ga.  272,  7  S.  E.  173;  First  National 
Bank  T.  Hartman  Steel  Co.,  87  Ga.  438, 13  S. 
E.  686.  Even  after  the  court  had  erroneously 
overruled  the  defendant's  motion  to  strike 
the  petition  as  amended,  the  plaintiff  In 
this  case  was  certainly  not  entitled  to  r»» 
cover,  In  the  absence  of  proof  that  the  trai» 
fer  was  upon  consideration. 

[2}  2.  In  view  of  the  fact  that  It  Is  onlj 
as  to  a  bona  fide  purchaser  before  matarlty 
that  the  maker  of  a  note  is  precluded  from 
setting  up  equities,  the  court  erred  In  strik- 
ing the  defendant's  answer.  In  the  state  of 
the  pleadings  there  was  nothing  to  show  that 
the  plaintiff  bank  was  a  bona  fide  purchaser 
before  maturity  of  the  notes  in  question ;  and 
for  this  reason  the  defendant  was  not  pre- 
cluded from  showing  (as  he  averred  In  hlsi 
plea  to  be  the  case)  that  the  consideration 
of  the  notes  had  partially  failed. 

Judgment  reversed. 


WATTERS  V.   SOUTHERN  nXTURJl  A 

CABINET  GO.   (No.  4,764.) 
(Court  of  Appeals  of  Georgia.   Sept.  28, 1918.) 

(ByJlabua  by  the  Court.) 

1.  ATTACmiENT  (8  1^*)— DiSCHABOS  BT  SK- 
CUBITT— EmCT. 

Where  property  which  has  been  attached 
has  been  replevied,  the  attachment  is  dissolved, 
the  bond  la  substituted  for  the  property,  "and 
the  case  stands  as  if  it  had  been  founded  on 
ordinary  principles."  Thompson  v.  Wright,  22 
Ga.  613;  Camp  v.  Cahn.  53  Ga.  558:  Walter 
V.  Kierstead,  74  Ga.  18  (5a);  Woodbridge  v. 
Drought,  118  Ga.  671,  45  S.  E.  268. 

LEd.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  H  687-639;  Dec.  Dig.  |  192.*] 

2.  Attachusht    a  839*)— LiABiUTixs  on 
Bond— Bonn  fob  Rbleabb— JnoausNT. 

Where  an  attachment  has  been  dissolved 
by  the  giving  of  a  replevy  bond,  and  on  the  trial 
a  general  verdict  is  returned  in  favor  of  the 
plaintiff  for  the  amount  of  his  claim,  it  is  law- 
ful for  the  plaintiff  to  take  judgment  against  tlie 
defendant  and  his  securities  upon  the  replevy 
bond.    Civ.  Code  1910,  8  5113. 

[Ed.  Note.— For  other  cases,  see  Attachmeot, 
Cent.  Dig.  g|  1223-1232;  Dec.  Dig.  f  339.*] 

3.  Motion  to  Set  Abidb  JuDQUsin^DEinAZ.. 

The  court  did  not  err  in  overruling  the  mo- 
tion to  set  aside  the  judgment 

Error  from  Superior  Court*  Floyd  Connty ; 
J.  w.  Bfaddox,  Judge. 


Action  by  tbe  Southern  Fixture  ft  Cabinet 
Con^ny  against  A.  W.  Watteie.  Judgment 
for  plalndfl,  and  defendant  brings  enor.  Af- 
firmed. 

Enbanks  &  Mebane,  of  Bome^  for  plalntllZ 
in  error.  Sharp  &  Sharp,  of  Borneo  for  de- 
fendant In  error. 

BDSSMJ^  J.  Judgment  affirmed. 


CARPENTEB  v.  FIRST  NAT.  BANE  OF 
SANDERSYILLB.   (Nos.  4,946-4,950.) 

(Court  of  Appeals  of  Georgia.   Sept.  23,  1913.) 

(SyUabm  by  tka  OiwrtJ 

Appeal  and  Erbob  A  267*)— Exckptiohb  to 
Final  Judoicent— NKcissnr. 

Suit  was  brought  on  a  promlBsory  note. 
The  bill  of  exceptions  recites  that  the  court 
passed  "an  order  refusing  an  amendment  to  an 
original  plea  filed  by  the  defendant,  and.  on  de- 
murrer, struck  the  plea  and  amended  jlea  and 
entered  judgment  for  the  plaintiff."  The  only 
assignment  of  error  in  the  bill  of  exceptions  is 
in  the  following  language:  "To  the  action  of  the 
court  in  refusing  the  amendment  to  the  original 
answer  the  plaintiff  in  error  excepted,  and  now 
excepts  and  assigns  the  same  as  error,  on  the 
ground  that  the  same  was  contrary  to  law." 
Held,  that  the  writ  of  error  in  each  case  must 
be  dismissed.  To  confer  jurisdiction  upon  this 
court,,  it  was  essential  that  error  be  assigned 
upon  the  final  judgment.  The  judgment  refus- 
ing to  allow  the  amendment  to  tbe  defendant's 
plea  was  not  a  final  judgment;  nor  would  a 
judgment  allowing  tbe  amendment  have  effected 
a  final  disposition  of  the  case.  A  mere  specifica- 
tion of  a  final  judgment  is  not  sufficient.  Thero 
must  be  at  least  a  general  assignment  of  error 
on  the  final  judgment ;  else  this  court  is  witiiout 
jurisdiction  to  determine  any  interlocutory  rul- 
ing made  during  the  progress  of  the  trial.  The 
question  of  practice  is  controlled  by  the  decision 
of  tbe  Supreme  Court  in  Lyndon  v.  Georgia  By. 
&  Electric  Co.,  129  Ga.  353,  68  S.  E.  1047.  Se& 
also,  McCranie  v.  Shipp,  10  Ga.  App.  544,  73 
S.  E.  701;  Simmons  v.  Peagler,  7  Ga.  App. 
252,  66  S.  E.  629;  Whidden  v.  Merry,  8  Ga. 
App.  664,  69  S.  E.  1085;  Neal-Blum  Co.  v. 
Zeigler,  11  Ga.  App.  273,  75  S.  E.  142:  Mer- 
tins  V.  Fritchard,  136  Ga.  648,  70  S.  E.  328,  and 
cases  cited. 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Error,  Cent  Dig.  «  1440460^  1672-1678; 
1581;  Dec.  Dig.  |  267.*]. 

Error  from  City  Court  of  LonlSTtUe;  W. 
L.  Phillips,  Judge. 

Separate  actions  by  the  First  National 
Bank  of  SandWBVllle  against  O.  L.  Carpenter, 
J.  T.  O'Neal,  0.  W.  ChurchUl,  J.  O.  Kelly, 
and  J.  W.  Pllctaer.  Judgments  for  the  plain- 
tiff, and  defendants  bring  error.  Writs  of 
error  dismissed. 

R.  N.  Hardeman,  of  Louisville,  for  plain- 
tiffs in  error.  Gross  ft  Swlnt  and  Evans  & 
Evans,  all  of  Sanderavllle^  for  defendant  In 
error. 

BUSSELIa  j.  Writs  of  error  dismissed. 
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McCLBNDON  r.  TEMPLE  COTTON  OIL 
CO.   (No.  4,888.) 

(Conrt  «f  Appeals  of  Georsla.  Sept.  28*  ISIS.) 

fSyllabu*  hv  the  Court.) 

Appeal  and  Ebbob  (f  763*)— Absiowmbntb  of 

Ebbor— Necessitt. 

There  being  no  aaaignnieiit  of  error'  in  the 
bill  of  exceptions  upon  any  ralins  or  iudf;ment, 
no  gaestlon  is  presented  for  the  decision  of  tliie 
conrt,  and  the  writ  of  error  must  be  dismissed. 

[Ed.  Note.— For  otlier  cases,  see  Appeal  and 
Error,  Cent.  Dlx*  H  8086-8088;  Dee.  Die  1 
T53*] 

Error  from  City  Court  of  Carrollton; 
James  Beall,  Jadge. 

Action  between  Green  McClendon  and  the 
Temple  Cotton  Oil  Company.  Judgment  for 
the  Temple  Cott(m  Oil  Company,  and  Mc- 
Clendon brings  error.  Writ  of  error  dla- 
mlssed. 

J.  O.  Newell,  of  Carrollton,  for  plaintiff  In 
error.  Orlfflth  ft  Mattbews,  ot  Buchanan, 
and  C.  E.  HooPf  of  Carrollton,  for  defendant 
In  error. 

BUSSELU  J.  Writ  of  wor  dlamissed. 


SBABOABD  AIR  UNE  BT.  GO.  r.  UND- 
SET.    (No.  6.041.) 

(Coort  ot  Appeals  ot  Georgia.   Sept.  17, 1913. 
Ott  Motion  for  Behearing,  Sept. 
23.  1913.) 

(Syllabut  hy  the  Court.) 

Cabbiess  (I  359*)— Appeal  and  Ebbob  (| 
1003*>— Ejection  op  Pabsenqeb— Disobb- 
DiEncE  or  Roles— Vebdict  of  Jttbt. 

The  plaintiff  was  a  passenger  on  one  of 
the  defendant's  trains.  According  to  bis  tes- 
timODy,  be  entered  one  of  the  coaches,  where 
several  persoos  were  smoking,  and  lit  a  ciga- 
rette, fniere  were  one  or  two  female  passen- 
cers  on  titie  trsin,  and  the  conductor  requested 
the  plaintiff  to  cease  smoking.  The  plaintiff 
agreed  to  comply  with  the  request,  provided 
the  conductor  would  compel  others  io  the  car 
to  desist  from  smoking.  The  conductor  failed 
to  compel  the  others  to  desist,  and  used  to- 
wards the  plaintiff  harsh  and  insulting  lan- 
guage, and,  upon  the  plaintiff's  refusal  to  stop 
smoking,  stopped  the  train  and  ejected  him 
therefrom.  The  jury  were  authorized  to  ac- 
cept the  plaintiff's  version  of  the  transaction, 
and  under  it  the  verdict  In  bis  favor  for  $100 
was  authorized.  Undar  the  plaintiff's  testi- 
monf,  the  conductor  was  not  in  good  faith 
endeavoring  to  enforce  a  reasonable  regula- 
tion of  the  company;  and  If  others  were  per- 
mitted to  smoke  on  the  car  the  plaintiff  bad  a 
right  to  assume  that  tfae  conductor  was  at- 
tempting to  impose  upon  him  an  unwarranted 
restriction  on  account  of  personal  grievaace 
directed  atjleij  against  him,  which  he  had  done 
nothing  to  provoke.  The  testimony  in  the 
company's  behalf  makes  a  different  case;  but 
the  jury  declined  to  accept  its  explanation  of 
the  occurrence. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  1480-1442;  Dec.  Dig.  »  8G9;* 
Appeal  and  firror,  Gent  Dig,  H  ra88-8943; 
Dec  Dig.  I  1008.*] 


Error  from  City  Court  of  Atlanta ;  H.  H. 
Reid,  Judge. 

Action  by  C.  B.  Undsey  against  the  Sea- 
board Air  Line  Railway  Company.  Jndg- 
moit  for  plainttfT,  and  defendant  brings  er- 
ror. Affirmed,  and  motion  for  rehearing 
denied. 

W.  G.  Loving,  of  Atlanta,  for  plairftlfT  In 
error.  Alonzo  Fi^d,  of  Atlanta,  for  defend- 
ant in  error. 

POTTLE^  J.   Judgment  afflnned. 

On  Motion  for  Rehearing. 

Counsel  for  the  plaintiff  in  error  Insists 
that  tbl»  court  misapprehended  the  evidence, 
and  that  the  Jnry  were  not  warranted  in  find- 
ing that  persons  other  ttian  the  plaintiff  were 
permitted  by  the  conductor  to  smoke  in  the 
car.  Apparently  the  preponderance  of  the 
evidence  la  with  the  defendant;  but,  under 
the  law,  this  court  has  no  power  to  pass  upon 
disputed  questions  of  fact.  From  its  or- 
ganisation nntil  the  present  time  it  has  con- 
sistently held  that,  if  there  la  any  eridence, 
no  matter  how  sll^^t,  to  authorize  the  ver- 
dict, this  conrt  cannot  Interfere,  unless  some 
material  error  of  law  has  been  committed. 
It  la  tme  tliat  In  the  present  case  some  of 
the  witnesses  introduced  by  the  plalnttfl  him- 
self did  not  corroborate  his  version  of  the 
transaction;  bnt  this  was  solely  a  questioi^ 
for  the  Jury.  The  piaintlfl  testified  that  oth- 
er persons  were  pramdtted  by  the  conductor 
to  smoke,  and,  under  bla  testlmoiqr  as  a 
whole,  the  Infermce  was  warranted  that  the 
conductor  was  not  attempting  to  enforce  a 
regulation  of  the  company  Impartially,  but 
was  imposing  an  unirorranted  rratriction  up- 
on the  plaintiff  alone.  This  may  not  be  the 
truth ;  but  the  Jury  by  their  verdict  say  that 
it  Is ;  and  this  tesue  of  fact  is  thus  foreclos- 
ed BO  far  as  this  conrt  Is  concerned.  This 
conflict  in  the  testimony  clearly  dlstlngnishea 
the  case  from  that  of  Central  of  Geo^ia 
Ry.  Co.  T.  Motes,  117  Ga.  028,  48  S.  B.  990, 
62  L.  B.  A.  507.  97  Am.  8t  Rep.  223,  re- 
lied on  by  counsd  for  the  plalntUE  In  error. 

Rehearing  denied. 


DURHAM  T.  PAGE.    (No.  4,868.) 
(Court  of  Appeals  of  Georgia,   Sept  23,  1913.) 

(ByJUtbu*  in  the  Oovrt.} 

Appeal  and  Ebbob  ({  684*)— Waif  or  EnoB 
—Bill  of  Excbftionb— Becobd— Fcrmoir 

FOB  CeBTIOBABI. 

Where  a  bill  of  exceptions  complains  of  the 
refusal  of  the  judge  of  the  superior  court  to  sanc- 
tion a  petition  for  certiorari,  and  the  petition  is 
not  set  forth  in  the  bill  of  exceptions,  nor  at- 
tached thereto  aa  an  exhibit,  but  is  specified  and 
sent  up  as  a  part  of  the  record,  no  question  is 
presented  for  decision  by  tbis  court,  and  the  writ 
of  error  must  be  dismissed.  Where  the  judge 
of  the  superior  court  refuses  to  sanction  the 
certiorari,  the  petition  does  not  become  a  i>art  of 
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the  record,  tnd  cannot  be  bronsht  to  this  court 
as  Bucb.  A  petition  for  certiorari  if  not  sanc- 
tioned, is  not  a  part  of  tiie  record.  Taylor  t. 
Town  of  Om^a,  12  Ga.  App.  698,  78  S.  E.  144, 
and  citationi. 

[Ed.  Note.— For  other  cases,  sea  Appeal  and 
Error.  Cent.  Dig.  H  2887,  2898;  Dec  Dig.  | 

Error  firom  St^eilor  Ooor^  Hart  Cinmty ; 
D.  W.  Meadow,  Judge. 

Action  betweot  C.  Bf.  Durham  and  George 
J.  Page  From  a  rOTusal  to  aanctltni  a  pe- 
titlon  Cor  certiorari,  Durham  bringi  wrror. 
Writ  of  error  dlsmlsaed. 

J.  A.  McDuff,  of  Laronia,  and  Moore  A 
Poineror,  of  Atlanta,  for  plalntig  la  error. 
Skelton  &  Skdton.  of  Hartwell,  for  deCeod- 
ant  in  error. 

BUSSBLI^  J.  Writ  of  error  fllwnliwnfl 


BBOOKB  T.  OEOBGTA  PERTTVIAN  OOHBB 

CO.   (No.  4,789.) 
(Court  ol  Appeals  of  Geoigia.   Sept  28, 1818.) 

(SvtUInu  &v  ihe  Oomrt.) 

Appeai.  ahd  Bbiob  (1 1068*)— HABKIMa  Bb- 
BOB— InffniuoTxoKa- PAnx  Nor  Bktitlxd 
TO  Bxxjxr. 

The  permisBlon  granted  hr  die  defendant  to 
the  plaintiff  tn  nse  a  portion  of  the  defendants 
land  for  afnienltoral  purposes  vaa  subsequent 
to  the  delivery  of  the  unconditional  warrant; 
deed  by  the  plaintiff  couTeying  the  same  prem- 
ises to  the  defendant;  and,  bo  far  as  appears 
from  the  record,  this  permisuon  was  given  with- 
out consideration,  A  verdict  in  favor  of  the  de- 
fendant was  therefore  demanded,  and  errors  in 
the  charge,  If  any,  were  ImmateriaL  No  ma- 
terial errors  were  cMnmltted  upon  the  admission 
of  testimony. 

[Ed.  Note.— For  other  cases,  see  Aripeal  and 
Error,  Cent  Dig.  U  4226-4228,  4280;  Dec  Dig. 
i  1068;*  Trii^  Ci-nt  Dig.  |  626.J 

Error  from  City  Court  of  Gartmvlllei  A. 
M.  FoDte,  Judg& 

Action  by  George  W.  Brooke  against  the 
Georgia  Perurlan  Ochre  Comiiany.  Judg- 
ment fw  the  defendant,  and  plaintiff  brings 
error.  Affirmed. 

Flnley  &  Henson,  of  GarterBTllI^  for  plain- 
tiff In  error.  Neei  &  Neel,  of  GartersrUle, 
for  defendant  In  oror. 

RUBBBLI^  J.  jQdgment  affirmed. 


BICHABD80K  T.  HALtiOBT.  (No.  4,88&) 
(Court  of  Appeals  of  Georgia.   Sept  28,  1913.) 

(SyUabut  hy  the  Court.) 

1.  LOOB  AND  LOQGINO  (|  28*)— LON  OF  SAW- 
MILL Fbopbibtok— Yauditt. 

The  lien  of  a  sawmill  man,  prorided  for 
In  section  3356  of  the  Civil  Code  d  1910,  muat 
be  asserted  in  the  manner  prescribed  in  section 
3354.  It  follows  that  where  posaession  of  the 
property  upon  which  the  lien  is  claimed  has 
been  surrendered  to  the  debtor,  the  lien  is  lost 
unless  the  claim  <^  lien  is  recorded  in  the  of- 


fice of  the  clerk  of  the  superior  court  of  the 
count;  where  the  owner  of  tlM  raoper^  re- 
sides within  10  days  after  the  wois  Is  done  or 
the  material  is  fnmished. 

[Ed.  Note.— For  other  cases,  ase  Logs  and 
Logging,  Cent  Dig.  H  72-74  ;  l)ec  DigTl  28.*] 
2.  New  Trial  (§  81  •)— G bounds— Wax vbb. 

Where,  In  me  trial  of  the  issue  arisiag  up- 
on the  foreclosure  of  such  a  lien  and  a  coun- 
ter affidavit  filed  thereto,  it  api>ears  from  the 
evidence  that  possession  of  the  property  upon 
which  the  lien  Is  claimed  was  surrendered  to 
the  debtor  before  tiie  Den  was  foreclosed,  and 
the  evidence  fails  to  disclose  tliat  the  claim  of 
lien  was  recorded  as  required  by  law,  a  ver^ 
diet  in  favor  of  the  Uea  Is  witbont  evidence  to 
support  it ;  and  it  is  error  to  overrule  a  ground 
of  the  motion  for  a  new  trial  specifically  rais- 
ing this  point  although  at  the  trial  there  was 
no  motion  raising  the  point  that  the  failure  of 
the  plaintiff  to  record  lus  claim  of  lien  operated 
to  defMt  dw  lien. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  I  181;  Dec  Dig.  |  81.*] 

Error  from  Olty  Court  of  Bladlson;  K.  S. 
Anderson,  Judge. 

Action  by  T.  A.  MaUory  against  B.  A.  Bldi- 
ardson.  Judgment  for  plalntifF,  and  defend- 
ant brings  error.  Beversed. 

P.  C.  Foster,  of  Madison,  for  plaintiff  In 
error.  WllUford  ft  Lambert,  of  Madison,  for 
defendant  in  error. 

BUSSBLL^  J.  Jndgmatt  revemd. 


J.  K.  ORB  SHOE  CO.  t.  UPSHAW  ft  FOWL- 
EDGE.    (No.  4,8640 
(Court  of  Appeals  of  Georgia.  Sept  28;  1918.) 

rSvUofrM  hp  the  Oowt.) 

1.  BAirxBUFTCT  (I  863*)  —  ALLOWAirat  or 

Claim- Effsot  ab  Bab. 
The  fact  that  a  claim  for  the  unpaid  price 
of  goods  sold  CD  credit  is  proved  and  allowed  in 
bankruptcy  Is  no  bar  to  a  snbsequent  action 
by  the  creditor  against  the  debtor  to  recover 
the  balance  due  for  the  goods,  where  it  is  al- 
leged they  were  obtained  by  false  represents^ 
tions  made  by  the  debtor  to  induce  the  sale. 
Friend  v.  Talcott  (U.  8.  Suprems  Court  ApriL 
1913)  80  Am.  Banfer.  Bep.  ffiC,  228  U.  &  27,  S 
Sup.  Gt  005.  57  L.  Ed.  718. 

[Ed.  Note.— For  other  eases,  see  Bankruptcy, 
Cent  Dig.  S|  650-554;  Dec.  Dig.  |  363.*] 

2.  BaNEBITPTOT  (I  426*)— DiSOHABOB— Efibot 

— Fbaudulsivt  Bbpbesentations. 

A  discharge  in  bankruptcy  does  not  release 
a  bankrupt  from  liability  for  obtaining  property 
by  false  pretenses  or  faue  representations.  At- 
lanta Skirt  Mf(.  Ca  t.  JactAs,  8  Ga.  App. 
299,  68  S.  B.  1OT7. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  ||  787,  791-807 ;         Dig.  |  426.*] 

a  BaBKBUPTOT    (I    863*)— AOCEPTAHOB  ow 

DiviDBHil— Waitbi  or  Fbaud. 

This  was  a  snlt  upon  an  account,  to  which 
the  defendants  pleaded  a  discharge  in  bankrupt- 
cy. It  was  conceded  that  the  plaintiff  bad  proT> 
ed  its  ddbt  in  a  court  of  bankmptcy  and  re- 
ceived a  dividend  in  the  bankruptcy  proceed- 
iags.  The  plaintiff  offered  evidence  to  prove 
that  credit  was  extended  to  the  defendants  be- 
cause ct  certain  false  representations  made  to 
it  by  the  defendants  at  the  time  d  the  sa^ 
Held,  that  the  trial  Judge  erred  (1)  In  erdud- 
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big  tMi  twtimohy;  (2)  in  holding  that  the 
plaintifE,  "having  cboscn  to  eater  the  bankrupt 
court  and  take  its  place  with  other  creditors, 
and  bavins  r«ceiTed  a  dividend,  waived  any 
frand  in  the  pnrchue  of  tiieie  eooda,  and  stood 
on  the  contract,  and  thas  made  the  debt  one 
provable  in  the  bankrupt  court,  against  which 
the  discharge  in  bankruptcy  Is  a  complete  bar ;" 
and  in  directing  a  veniict  for  the  d^endanta 
accordingly. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy* 
Gent.  Dig.  H  660-654;  Dec  Dig.  |  363/] 

hirroT  from  Olty  Oonrt  of  Atlanta;  H.  M. 
Reid.  Judge. 

Action  by  tbe  J.  K.  Orr  Shoe  Company 
against  U pshaw  &  Powledge.  Judgment  for 
defendants  on  directed  vwdict,  and  plaintiff 
brings  error.  Beversed. 

Hendrlx  &  Silverman  and  Mayson  &  John- 
son, all  of  Atlanta,  for  plaintlfl  in  error. 
Smitii,  Hammond  &  Smith,  of  Atlanta,  tax  de- 
fendants  in  error. 

mr.t.^  O.  J.  JvdgmeDt  mened. 


ALLISON  V.  MORGAN  et  al.   (No.  5,017.) 
{Court  of  Appeals  of  Oeoigla.  Sept.  28,  1918.) 

(BvlUbitt  fty  the  Courts 

Affkal  and  Bbbob  (I  627*)— Bill  of  Ezokp- 

TTONS — Filing — Dismissal. 

To  give  this  court  jurisdiction,  the  bill  of 
exceptions  most  be  filed  In  the  clerk's  office 
within  10  days  from  the  date  of  the  trial 
judge's  certificate  thereto.  Here  the  certificate 
is  dated  Mav  22d,  and  the  clerk's  entry  shows 
that  the  bill  of  exceptions  was  filed  in  his 
office  June  7th.  Civil  Code  1910,  {  6167; 
Foote  &  Davies  Co.  t.  Evans,  10  Oa.  App.  194, 
72  S.  B.  1098,  and  citations. 

[Ed.  Note.— For  other  caws,  see  Appeal  and 
Bmr.  GeaL  Dig.  H  2744^49,  8126;  Dee. 
Dig.  i  fl27.«] 

Bnor  from  CStf  Oonrt  of  JefferMm;  O.  A. 
Johns,  Judge. 

Action  between  B.  H.  Alllaon  and  D.  D. 
Morgan  and  others.  From  the  Judgment, 
Allison  brings  error.  Witt  of  error  dis- 
missed. 

P.  Cooley  and  Bay  &  Bay,  all  of  Jefferson, 
for  lOalntUf  In  error.  J.  A.  B.  Mahafley,  of 
J^Eeraini,  Cor  detaidaii^  In  wror. 

TTTTT.,  0.  J.  Writ  of  error  diwnteBea. 


801ITHEBN  BT.  CO.  r.  JOHNSON. 

(No.  4,862.) 

(Gonrt  ci  Appeals  of  Georgia.   Sept  28. 1913.) 

(BpUabiu  by  *he  OoMrtJ 
Apfui.  and  Bbbob  (|  1001*)-^iTi)QiCBnT— 

BVIDBRCX. 

This  being  an  action  against  a  railway 
company  for  the  killing  of  a  cow,  and  the  evi- 
dence not  being  such  as  to  demand  a  fioding 
that  the  presumption  of  n^ligeace  ariaiog 
against  the  railway  company  had  been  rebutted, 
Ae  judgment  overruling  the  certiorari  sued  out 
by  the  defendant  company  will  not  be  distnrbed. 

•Feretlw 


▼.  MORRISON  *  HABVHT'  863 

Western  ft  Atlantic  Railroad  Oo.  r.  CIrA,  1 

Ga.  App.  235,  57  S.  E.  916. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3022,  8928-3934;  Dec 
Dig.  i  lOOL*] 

Error  from  Snperior  Court,  Muscogee 
County ;  S.  F.  Gilbert,  Judge. 

Action  by  J.  E.  Johnson  against  the  South- 
ern Railway  Company.  Judgment  for  plain- 
tittf  and  defendant  brings  error.  Affirmed. 

Battle  ft  HolUs  and  W.  O.  Love,  all  of 
Columbus,  for  t^alntlff -In  ttror.  S.  M.  Davis 
and  Bd  Wohlwender,  both  of  Oolumbns*  for 
defendant  In  error. 

BUSSELI^  J.  Judgmmt  affirmed. 


PINE  BEI/r  LUMBER  CO.  v.  MORRISON  ft 

HARVEY.    (No.  6,008.) 
(Court  oi  Appeals  of  Georgia.  Sept  17, 1918.) 

(Syttahui  &y  the  Cowri.) 
1.  PATianr  d  86*)— Mistakb— Rxqht  to  Bb- 

OOVBK. 

Under  the  evidence  Introduced  In  behalf  of 
the  defendants,  they  were  entitled  to  set  off 
against  the  plaintlCrs  demand  money  paid  by 
nustake;  It  appearing  that  the  mistake  conld 
be  corrected  without  injustice  to  the  plaintiff. 

[Ed.  Note.— For  olher  cases,  see  Payment, 
Cent  Dig.  H  272^;.  Dee.  Dig.  |  86!*] 

Z  PaTVBIVT  (I  89*)— MlSTAKB— Etidihcb. 

The  evidence  authorized  the  verdict  and  no 
error  of  law  was  committed. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  S8  291-296;  Dec.  Dig.  S  88.*] 

Error  from  City  Court  of  Valdosta;  J.  Q. 
Cranford,  Judge. 

Action  by  the  Pine  Belt  Lumber  Com- 
pany against  Morrison  &  Harvey.  Judff- 
xaeat  for  the  defendants,  and  plaintiff  brings 
error.  Affirmed. 

W.  D.  Bule.  of  NashTllle^  for  plalnttlt  In 
error.  WUtaker  ft  Dnkas,  irf  Taldosta,  for 
defendants  in  wror. 

FOITFLB,  J.  The  PlDo  Belt  lAimber  Com- 
pany sued  Morrison  ft  Harvey  <m  an  account 
for  1182.48.  The  defendants  admitted  the 
Indebtedness,  but  pleaded  that  by  mistake 
they  had  paid  the  plaintiff  $242.26,  and 
prayed  to  recover  the  difference  between  the 
two  amounts.  The  Jury  returned  a  verdict 
In  favor  of  the  defendants  for  $59.83.  The 
plalntifTs  motion  for  a  new  trial  was  over- 
ruled. 

[1]  1.  Prom  Oie  evidence  It  appears  that 
the  plaintiff  sold  a  car  of  lumber  to  the 
Pannabaker  Lumber  Company,  and  by  agree- 
ment drew  <m  that  company  for  f  175,  and 
the  draft  was  paid.  At  this  time  the  plain- 
tiff was  indebted  to  the  Pannabaker  Lum- 
ber Company,  and  this  indebtedness  and  the 
draft  nuide  up  the  purchase  price  of  the 
car  of  lumber.  The  ftnnabaker  Lumber 
Company  credited  the  plaintiff  with  the 
amount  of  the  Indebtedness,  paid  the  draft, 
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and  directed  that  the  Imuber  be  shipped 
to  certain  persons.  When  the  invoice  for 
the  lumber  came  In,  the  Pannabaker  Lnm- 
ber  Company  obtained  bill  of  lading  drawn 
in  favor  of  the  persons  to  whom  it  directed 
that  the  shipment  be  made,  and  attached 
the  bill  of  lading  to  a  note  payable  to  a 
bank  for  $242,  and  obtained  from  the  bank 
the  amount  for  which  the  lumber  had  been 
sold.  After  this  transaction  the  Pannabaker 
Lumber  Company,  being  In  failing  circum- 
stances, desired  to  close  out  its  business.  It 
held  out  several  orders  for  lumber,  besides 
the  one  from  plaintiff.  Morrison  &  Harvey 
agreed  to  take  over  certain  of  these  orders, 
pay  the  Pannabaker  Lumber  Company,  and 
resell  the  lumber  to  the  best  advantage.  They 
paid  for  the  car  sold  by  the  plaintiff  to  the 
(Pannabaker  .Lumber  Company  by  assuming 
and  paying  after  maturity  the  note  which 
that  company  had  executed  to  the  bank. 
When  the  defendants  took  over  the  order 
on  the  plaintiff  for  the  car  of  lumber,  they 
credited  the  plaintiff  on  their  books  with  the 
price  of  the  car  merely  for  cohvaiience  in 
keeping  trace  of  the  shipment,  intending 
to  cbaige  it  back  when  the  bank  wui  paid. 
During  the  absence  of  their  bookkeeper, 
one  of  the  defendants  Baw  the  accoant  on 
the  books  and  mailed  the  plaintiff  a  check 
for  $242,66  by  mistake,  orerlooklng  the  fact 
that  they  owed  the  bank,  and  not  the  plain- 
tiff. A  short  time  after  the  defendants 
bought  the  car  of  Inmbor  from  the  Pan- 
nabaker Lumber  Company  the  plaintiff 
wrote  d^endanta,  requesting  a  remittance 
for  a  balance  due  by  the  ^nnahaker  Lum- 
ber Company.  Defendants  replied  that  they 
had  notlilng  to  do  with  the  Pannabaker  Lnm- 
ber  Company,  and  wm  not  responsible  for 
their  accounts. 

Under  this  evidence  It  Is  clear  that  the 
Terdict  in  favor  of  the  defendants  was  au- 
thorized. Money  paid  under  a  mistake  of 
fact,  or  in  ^orance  of  facts,  may  be  re- 
covered back,  if  the  circumstances  are  such 
that  the  party  receiving  ought  not  in  equity 
end  good  conscience  to  retain  it.  Camp  v. 
Philllpa,  49  Ga.  456.  Certainly  there  Is  noth- 
ing in  the  evidence  which  would  render  it 
Inequitable  for  the  defendants  to  recover 
this  money.  The  plaintiff  has  lost  noth- 
ing by  the  payment  of  the  money,  and 
will  be  in  no  worse  position  after  the 
mistake  Is  corrected  than  it  was  before. 
One  of  the  witnesses  testified  that,  If  It  had 
not  been  misled  by  the  payment,  the  plaintiff 
might  have  collected  Its  Indebtedness  from 
the  Pannalinker  Lumber  Company.  But,  ac- 
cording to  evidence  which  the  jury  had  a 
right  to  believe,  the  Pannabaker  Lumber 
Company  did  not  owe  the  plaintiff  any  mon- 
ey at  the  time  the  defendants  paid  It  the 
$242.60  by  mistake.  Besides,  shortly  after 
the  sale  of  the  lumber,  and  before  tlae  mis- 
take in  payment  was  made,  the  defendants 


distinctly  notified  the  plaintiff  that  they  were 
not  responsible  for  the  debts  of  the  Panna- 
baker Lumber  Company,  From  their  making 
the  payment,  the  plaintiff  would  have  had  a 
right  to  assume  that  the  defendants  had 
agreed  to  pay  this  particular  debt,  were  it 
not  for  the  fact  that  the  plaintiff  had  al- 
ready been  paid  for  this  car  of  lumber  by 
the  Pannabaker  Lnmber  Company.  At  least 
the  jury  could  so  find.  Under  the  evidence 
for  the  defendants,  the  plainest  principles  of 
justice  would  require  the  money  to  be  paid 
back. 

[2]  2.  There  was  no  error  In  admitting 
evidence  tending  to  show  that  the  Panna- 
baker Lnmber  Company  was  not  indebted  to 
the  plaintiff,  nor  in  the  admission  of  tes- 
timony explanatory  of  the  transactions  be- 
tween the  defendants  and  the  Pannabaker 
Lumber  Company,  for  the  purpose  of  show- 
ing just  what  connection  they  had  with 
that  company  and  how  the  mistake  came  to 
be  made.  The  instructions  of  the  court  cov- 
ered the  principles  of  law  applicable  to  the 
recovery  of  money  paid  by  mistake,  both 
those  pertinent  to  the  plaintiff's  conten- 
tions and  those  applicable  to  the  contentions 
of  the  defendants.  No  error  of  law  was- 
commltted. 

Judgment  affirmed. 


HELMLT  V.  SAVANNAH  OFFICE  BLDO. 

CO.    SAVANNAH  OFFICE  BLDG.  CO.  T. 

HELMLT.   (Nos.  4.856,  6.028.) 
(Court  of  Appeals  of  Georgia.  Sept  23, 191S.) 

(Syllabua  hy  thf  Court.) 

1.  Appeal  ano  Erbob  (S,  977*)  —  Obant  or 
New  Tbial—Scope  of  Review. 

Tbis  court  will  not  disturb  the  first  grant 
of  a  new  trial,  where  the  verdict  was  not  de- 
manded by  the  law  and  the  evidence,  tbough 
the  motion  was  based  upon  a  single  ground; 
nor  will  It  determine  whether  the  tritu  court 
was  right  in  granting  the  motion  on  this  spe- 
cial grouDCI. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent.  VUg.  H  8860-8866:  Dea  Dig.  i 
»77.»] 

2.  Gabbiebs  CH  280.  816*)— EuTATOB  Pas- 

SEHOEBB  —  OaBB    RBQUIBED  PBESPlIPTlOlff 

or  NzouGmoB. 

The  relation  between  one  owning  and  op- 
erating an  elevator  for  passengers  and  those 
carried  in  It  is  similar  to  the  relation  between 
carrier  and  passenger  which  arises  in  the  case 
ot  an  ordinary  common  carrier  of  passengers. 
The  ezercdse  of  extraordinary  diligence  Is  re> 
quired  in  the  transportation  of  passengers  while 
in  the  elevator,  and  also  in  giving  Intended  pas- 
sengers reasonable  opportunity  to  enter  it,, 
and  if,  in  the  operation  of  the  elevator,  an  in- 
jury occars  to  one  who  Is  a  passenger  thereixv 
or  who  is  entering  It  with  tbe  Intention  of  be- 
coming a  passenger,  on  proof  of  the  injury,  a 
presumption  of  neipigence  arises  against  tbe^ 
owner. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent.  Die.  fS  1086-1092,  1098-U08,  llo£ 
1106,  1109.  1117,  1261.  1262,  1283,  128S-t294; 
Dec  Dig.  II  280  316.^ 
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Bmror  fnun  Olty  Govt  of  Sannnah;  DetIb 
Freeman,  Judge. 

Action  by  F.  N.  Heamljr  against  tbe  Saran- 
nalL  Office  Building  Company.  Judgment  for 
plalntlfl.  From  tbe  granting  of  a  new  trial, 
plaintiff  brings  error,  and  defendant  flies 
a  cross-bill  of  exceptions.  Affirmed. 

Osborne  &  Lawrence,  of  Savannah,  for 
plaintiff  in  error.  Hitch  &  Denmark  and 
Wm.  L.  Clay,  all  of  SaTannah,  tox  d^endant 
In  error. 

HILL,  C.  J.  1.  The  SaTannah  Office  Bnlld- 
Ing  Company,  the  defendant,  was  the  owner 
of  a  large  office  building,  and  operated  an 
elevator  In  connection  with  the  building  for 
the  benefit  of  Its  tenants  and  those  having 
business  In  the  building.  The  plaintiff  was 
au  employe  of  a  tenant  in  this  building,  and 
while  he  was  entering  a  passenger  elevator, 
for  tbe  purpose  of  going  to  the  office  of  his 
emidoyera,  he  was  Injured  by  the  sudden 
and  unexpected  starting  of  the  elevator  as 
he  was  In  tbe  act  of  entering.  He  sued  the 
building  company  for  damages  for  these  in- 
juries, and  the  Jury  gave  him  a  verdict  for 
$7,500.  The  defendant  made  a  motion  for  a 
new  trial,  and  the  trial  court  granted  the 
motion  on  the  ground  that  the  verdict  was 
"legally  excessive,"  and  the  plaintiff  assigns 
error  on  the  order  granting  another  triaL 
A  cross- bill  of  exceptions  filed  by  the  defend- 
ant brings  to  this  court  for  con^deration  the 
question  made  In  tbe  motion  for  a  new  trial 
as  to  the  relation  existing  between  the  plain' 
tiff  and  Uie  defendant,— whether  that  rela- 
tlou  was  one  of  passenger  and  common  car- 
rier, or  that  of  landlord  and  tenant ;  the  de- 
fendant In  the  cross-bill  Insisting  that  the  re- 
lation was  that  of  landlord  and  tenant,  and 
that  the  role  of  ordinary  diligence  was  appli- 
cable and  assigning  error  on  an  Instruction 
to  the  Jury  that  the  relation  of  common 
carrier  for  hire  and  passenger  existed  be- 
tween Uie  plaintiff  and  the  defendant,  and 
that  the  d^endant  owed  to  the  plaintiff  tbe 
duty  of  extraordinary  diligence,  and  that  on 
proof  at  Injnzy  to  him  by  the  rannli^  of  the 
elevator  a  presumption  of  negligence  arose. 

[1]  As  to  the  main  bill  of  exceptions,  which 
complains  of  the  grant  of  a  new  trial,  the 
case  Is  fally  controlled  by  the  decision  of  tbe 
Supreme  Court  In  Smith  t.  Maddox-Ruc^ 
Co.,  135  Qa.  151,  68  S.  B.  1031,  where  it  is 
held  Qi&t,  ''where  the  verdict  was  not  de- 
manded by  the  law  and  evidence,  the  Su- 
preme Court  will  not  disturb  the  first  grant 
of  a  new  trial,  though  It  was  upon  a  single 
ground,  nor  will  it  determine  whether  the 
trial  conrt  was  right  in  granting  a  motion  on 
a  apedal  ground.  This  is  a  rule  without  an 
excelption."  Therefore,  as  to  the  main  bill 
of  exceptions,  the  Judgment  muRt  be  affirmed. 

[2]  2,  The  question  made  In  the  cross-bill  of 
excq)tlon8«  which  It  la  necessary  to  decide, 
Bdnce  there  is  to  be  another  trial  of  the  case, 
has  never  been  passed  upon  by  the  Supreme 


Conrt  of  this  state,  and  there  la  conflict  in 
the  authorities  on  the  subject  We  have 
given  the  question  a  very  careful  considera- 
tion, and  have  concluded  that  the  liability  of 
the  owner  of  a  building  who  maintains  In  it 
an  elevator  for  the  use  of  its  tenants  and 
their  customers  and  employte  is  that  of  a 
common  carrier  of  passengers,  and  the  rale 
of  diligence  which  applies  to  common  carriers 
of  passengers,  under  the  statute  of  this  state. 
Is  applicable.  The  doctrine  here  announced 
Is  sustained  by  tlie  great  w^g^t  of  authority, 
although  there  are  some  dedalons  of  courts 
of  last  resort  of  the  highest  character  which 
announce  a  contrary  role.  The  authwltles 
on  both  sldM  of  this  question  can  be  found 
In  a  note  to  the  case  of  Eklwards  v.  Manufac- 
turers' B.  Co.  (Rhode  Island  Supreme  Court) 
In  2  L.  R.  A.  (N.  8.)  7^  It  will  be  seen  from 
an  examination  of  these  authorities  that,  ex- 
cept In  Michigan,  Rhode  Island,  and  New 
York,  it  is  held  that  tbe  obligation  of  an 
owner  of  an  elevator  to  passengers,  or  those 
attempting  to  become  passengers.  Is  the  high- 
est degree  of  care  in  protecting  them,  or,  as 
required  by  the  statute  of  this  state  as  to 
common  carriers,  extraordinary  care  and  dil- 
igence. It  seems  also  to  have  been  the  rule 
announced  by  the  United  States  Circuit  Court 
of  Appeals  in  Mitchell  v.  Marker,  «2  Fed.  139, 
10  C.  C  A.  306,  25  L.  R.  A.  33,  decided  by 
Judge  Lurton,  Circuit  Judge  (now  a  member 
of  the  Supreme  Court  of  the  United  States). 
In  that  case  It  was  held  that  passenger  ele- 
vators are  within  the  rule  governing  other 
Carriers  of  passengers,  which  requires  the 
highest  degree  of  care,  and  that  reasonable 
opportunity  must  be  given  to  a  passenger  on 
entering  an  elevator  to  obtain  his  balance, 
before  a  rapid  and  sudden  start  of  the  ele- 
vator 1b  made. 

The  Code  of  this  state  defines  a  common 
carrier  as  "one  who  pursues  the  business 
constantly  or  continuously  for  any  period  of 
time,  or  any  distance  of  transportation,"  and 
It  declares  that  such  a  carrier  "Is  bound  to 
use  extraordinary  diligence."  Civil  Code 
1910,  !  2712.  In  section  2714  It  Is  declared 
that  "a  carrier  of  passengers  Is  bound  to 
extraordinary  diligence  on  behalf  of  him- 
self and  his  agents  to  protect  the  lives  and 
persons  of  his  passengers."  Unquestionably, 
under  this  definition,  one  who  carries  pas- 
sengers on  an  elevator  from  floor  to  floor  of 
a  large  office  building,  or  of  a  hotel,  con- 
stantly and  continuously,  is  a  carrier  of  pas- 
sengers. No  rational  distinction  in  prtnd- 
pte  can  be  based  on  the  fact  that  the  pas- 
sengers are  carried  veartlcally  rather  than 
horizontally;  and  it  Is  not  material  as  to 
the  distance  the  passengera  are  carried. 
True,  the  paraenger  on  an  elevator  pays  to 
the  owner  of  the  elevator  no  fare  or  hire 
for  his  carriage ;  but  payment  for  this  serv- 
ice is  made  to  tiie  owner  by  his  tenants,  by 
reason  of  the  fact  that  their  rentel  Is  increas- 
ed In  proportion  to  the  facility  of  the  awvice 
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given  to  tbon  hj  tibe  owner.  In  otber  wwda, 
thlfl  increased  rental  is  eqalvalent  to  the 
fare  paid  to  railroad  or  street  car  compaiilea. 
Certainly  the  danger  to  the  passenger  est  an 
elevator  la  aa  great  as  Uie  danger  to  a  pas- 
senger on  a  railroad  train  or  street  car.  Pm-- 
Bons  wbo  are  lifted  bj  Aerators  are  subject 
to  great  risks  of  life  and  limb.  Ther  are 
boisted  vertically ;  they  have  no  power  over 
the  running  of  the  elevator,  and  are  unable^ 
In  case  of  the  breaking  of  the  machinery  of 
the  elevator,  to  help  themselves.  In  their 
passage  from  floor  to  floor  they  are  abso- 
lutely at  the  mercy  of  the  owner's  employd 
who  runs  the  elevator.  They  must  depend 
upon  his  skill  and  upon  hla  attention  to  duty ; 
and  in  our  opinion  there  Is  no  employment 
where  the  law  should  demand  a  higher  de- 
gree of  care  and  dlllgAice  than  in  the  case 
of  persons  using  and  running  elevators  for 
lifting  human  beings  from  one  level  to  an- 
other. The  danger  is  great,  and  the  utmost 
care  and  dUlgoice  should  be  required. 

We  conclude,  therefore,  that  the  learned 
trial  judge  correctly  instructed  the  jury  to 
the  effect  that  the  measure  of  diligence  which 
the  law  required  of  the  owner  and  operator 
of  an  elevator  in  an  office  building,  or  else- 
where, tor  the  carrying  of  passengers,  was 
that  prescribed  by  the  statute  of  this  state 
for  common  carriers  <^  paaseogera.  We 
therefore  affirm  the  judgment  on  tta»  cross- 
lilll  of  exceptions. 

Judgment  afflrmed. 


FRANKLIN  v.  FIELDS  &  GHANOB. 
(No.  4,710.) 

(Court  of  Appeals  of  (Georgia.   Sept  28,  1818.) 

(BvUabut  Iv  Oouri.) 

1.  New  Trial  (|  132*)— PaocaEDiNOS— State- 
ment or  Oboukds  —  Aduission  or  Evi- 

OEHCE. 

A  ground  of  a  motion  for  a  new  trial  com- 
plaining of  the  admisaion  of  documentary  evi- 
dence cannot  b«  considered,  when  the  evidence 
is  not  set  forth  in  the  ground,  either  Utexail; 
or  in  substance,  or  attached  thereto  as  an  ex- 
hibit 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
C^t  Dig.  il  273-27fi;  Dec.  Dig.  |  182.*] 

2.  EviDBNCE  (88  167,  419*)— Pabol-Coksid- 

ERATION— NOTl. 

Where,  in  a  suit  upon  a  promissory  note 
alleged  to  nave  been  given  in  payment  of  com- 
missions for  the  sale  of  real  estate,  the  defend- 
ant contended  that  he  bad  not  employed  the 
plaintiff  to  sell  the  property,  it  was  not  error 
to  permit  the  plaintiff  to  testify  that  the  de- 
fendant had  listed  with  him  the  property  to  be 
sold  upon  commission,  over  the  objection  that 
it  did  not  appear  whether  the  contract  was  oral 
or  writteOt  and  that  the  admission  of  tbe 
evidence  permitted  an  inquiry  Into  the  consid- 
eration of  the  note  sued  on. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  18  480-170,  1912-1928;  Dec.  Dig. 
n  157.  419.*] 


(Oa. 

3.  Appul  aub  Bbbob  (I  970*)  —  Bamnr— 

DiacHETZoiT  or  Tbiai.  CouBiv-MoTioir  roB 

New  Tbiai.. 

The  evidence  was  directly  conflicting  upon 
tbe  issues  made  by  the  pleadings,  and  a  verdict 
for  either  par^  would  have  been  autboriaed; 
consequently  the  discretlra  «C  th«  trial  court  in 
overruling  the  motion  tor  a  new  trial  will  not 
be  controlled. 

[Ed.  Note.— For  otber  cases,  see  Appeal  and 
Error.  Gent  Dig.  U  S8^^^^78,  8877;  Dec 
Dig.  I  979.*) 

Error  from  Caty  Court  of  Stateabwo ;  H.  B. 
Strange,  Judge. 

Action  by  Fields  it  Chance  against  John 
Franklin.  Judgment  for  plalntifCs,  and  de- 
fendant brings  error.  Afflrmed. 

J.  J.  B.  Anderson,  of  Stoteeboro,  for  plain- 
tilt  in  error.  Fred  T.  Lanier,  of  Stoteeboro, 
tor  defendanto  In  error. 

BCSSELi:^  J.  Judgment  afilrmed. 


GLASS  V.  IX) WRY  NAT.  BANK. 
(No.  4,783.) 

(Court  of  Appeals  of  Georgia.   Sept  23.  IBIS.) 

(Bvnahiu  by  the  Court.) 
Bnxs  AiTD  Notes  (I  037*)— Evzdbhoi^Db- 

lENBB. 

There  being  no  evidence  offered  in  support 
of  the  defendant's  plea  that  the  note  sued  on 
was  without  conalaeratlon,  it  was  immaterial 
whether  the  plaintiff's  purchase  of  tbe  note  was 
before  or  after  maturity,  and  for  this  reason  tin 
court  did  not  err  in  directing  a  verdict  in  favor 
of  the  plaintifL 

[Ed.  Noteu— For  otiier  cases,  see  Bills  and 
Notes.  Cent  Dig.  U  US2-1^;  Dee.  Dig.  | 
637.*] 

Error  from  Glt7  Conrt  of  Atlanta;  H.  M. 

Reid,  Judge. 

Action  by  the  Lowry  National  Bank 
against  S.  C.  Glass.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Affirmed. 

T.  O.  Battle,  of  Atlanto,  tor  i>latotlfl  In  er^ 
ror.  Tlndall  ft  SUvernum,  of  Atlanta,  lior 
defendant  in  error. 

BUSSSLU  J*  Judgment  affirmed. 


FBANELIN  v.  FOBD.    (No.  4,778.) 
(Conrt  of  Appeals  of  Otergla.   Sept  23. 1918.) 

(SvUahut  by  the  Court.) 

1.  GoifTiiniANOE  (I  46*)— Gboqitob— Sum- 

czenct  of  Showing. 

The  trial  judge  did  not  abuse  his  discretion 
la  overruling  the  motion  for  continuance  based 
on  the  absence  of  tbe  defendant  and  his  alleged 
sickness.  This  ground  of  the  motion  was  sup- 
ported only  by  the  unsworn  statement  of  one 
wbo  was  alleged  to  be  a  physician.  There  was 
no  evidence  that  the  certifi<uite  was  made  by  a 
physician.  It  also  appeared  from  the  record 
that,  if  the  defendant  bad  been  present  «t  the 
trial,  the  result  would  not  have  been  different,  as 
no  meritorious  defense  was  set  up,  Handley  v. 
Bank.  10  Ga.  App.  888,  73  S.  K  413. 

[Ed.  Note.— For  other  cases,  see  Continnance, 
Cent  Dig.  88  132-140;  Dec.  Dig.  {  46.*] 
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2.  BASTABDS  17*>-CONT8AOT8— VaLIDITT. 

An  aKreement  made  b;  the  reputed  father 
of  a  bastard  child  with  the  mother  of  the  child 
that  be  will  pay  her  $5  a  month,  os  the  20th 
day  of  each  month,  ttntil  the  expiration  of  10 
years,  for  the  snpport  of  the  <ib.uH,  ia  founded 
un  a  good  consideration,  and  is  Talid.  Hays  t. 
McFarian,  32  Ga.  699,  703,  79  Am.  Dec.  317. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent.  Dig.  H  24-27;  Dec.  Dig.  f  17.*] 

3.  AcnoK  (S  63*)— Sputtino  Gauss  ot  Ac- 
tion—Contbact  TO  SUPPOBT  BASTABD. 

The  mother  with  whom  sooh  a  contract  has 
been  made  has  a  legal  right  to  sue  monthly  tfae 
putative  father,  or  she  can  wait  until  the  ex- 
piration of  the  10  years,  and  sue  him  for  the 
entire  amount  covered  by  the  contract. 

[Ed.  Note.—For  other  cases,  see  Action,  Cent 
Dig.  K  549-651,  553-«23;    Dec.  Dig.  |  53.*] 

4.  Bastabds  (S  17*)— Coktbactb— Riqht  op 
Action— Parties. 

The  contract  beii^  with  the  mother,  and 
obligating  the  putative  father  to  pay  her  so 
much  a  month  for  the  support  of  the  child,  the 
mother,  and  not  the  child,  has  a  right  to  sue  on 
the  contract. 

[Ed.  Note.— For  other  cases,  see  Baatarda, 
Cent.  Dig.  H  24rT27;  Dec  Dig.  8  17.*] 

5.  Attobnkt  AifD  Client  (8  190*)— Settlb- 
ment  of  Suit— Subsequent  Pboceedinqs 

BT  ATTOBNET  fob  FbES. 

Where  the  motiier  employs  an  attorney  to 
bring  suit  on  the  contract  at  the  expiration  of 
the  10  years,  and  he  files  suit  thereon,  the  moth- 
er, after  the  suit  has  been  filed,  cannot  legally 
satis^  the  suit,  or  judgment,  or  decree  there- 
on, without  foil  satisfaction  of  the  fees  due  the 
attorney  in  accordance  with  her  contract  with 
him  for  snch  legal  services;  end  where  she  does 
settle  the  suit  after  it  has  been  filed,  without 
payment  of  the  fees  due  the  attorney,  the  attor- 
ney has  a  right  to  control  the  suit,  and  to  pros- 
ecute it  to  a  termination,  for  the  purpose  of 
recovering  the  fees  due  him  according  to  the  con- 
tract. Georgia  By.  &  Elec.  Co.  v.  Crosby,  12 
Ga.  App.  —  78  S.  B.  612. 

{Ed.  Note.— For  other  cases,  see  Attorney  and 
Client.  Cent.  Dig.  i|  412-417;    Dec.  Dig.  S 

6.  Attobnet  and  Client  (|  190*)- Settlb- 
mest  or  Suit— Subsequent  Pboceedinob 

BT  A-HOBNET  FOR  FEES— PLEADINGS. 

In  a  suit  to  recover  fees  as  indicated  above, 
no  change  or  amendment  of  the  pleadings  is 
Dccessaiy  to  perfect  the  attorney's  right  to  re- 
cover. The  filing  of  the  suit  by  him  is  sufficient 
to  put  the  defendant  on  notice  as  to  his  rights 
u  an  attorney. 

[Ed.  Mote.— For  other  cases,  see  Attorney  and 
Hunt,  Cent  Dig.  H  412-417;   Dec  Dig.  S 

7.  Direction  of  Verdict. 

The  evidence'  demanded  the  verdict  as  di- 
rected. 

Error  from  01^  Court  of  Floyd  Coun^; 
J.  H.  Beec^  Judge. 

Action  by  G.  B.  Ford  against  O.  W.  Frank- 
lin, Jr.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Affirmed. 

Denny  A  Wright  and  Graham  Wright,  all 
of  Home,  for  plaintiff  In  error.  M.  B.  Eu- 
banbs  and  £.  P.  Treadaway,  both  of  Rome, 
tor  deftendant  in  error. 

HILIi,  0.  J.  Jndgrooit  affirmed. 


HUDOINS  T.  8TATB.    (No.  4,9ia) 
(Oonrt  of  Appeals  of  Georgia.   Sept.  28,  1918.) 

(BvUabua  by  the  Court.) 

1.  CsnanAL  Law  <S8  665,  918*)— Sequesiba- 

XIOK  or  WiTNESSBB— DlSCSmON. 

The  enforcement  of  the  role  requiring  the 
sequestration  of  witnesses  is  an  administrative 
function  of  the  trial  court,  and  the  manner  of 
its  exercise  rests  largely  within  the  discretion 
of  the  court.  Failure  cf  the  court  to  require 
strict  or  absolute  sequestration  of  witnesses  is 
not  ground  for  a  new  trial,  unless  it  Is  mani- 
fest that  there  was  an  abuse  of  the  discretion 
of  the  trial  Judge,  due  to  the  manner  of  its  ex- 
ercise. 

fEd.  Note.—For  other  caaen.  see  Criminal 
Law.  Cent.  Dig.  SI  1649-1666^^  2168-2182, 
2195.  2196,  2219-2224;    Dec^lg.  »  666, 

2.  CBrMiNAL  Law  ($  665*)~Withe88E8  (§ 
311*)— Sequestration  of  Witnesses  — 
Pbdsecutino  Witness— Oredibilitt. 

In  exercising  his  discretion  in  administer- 
ing the  rule  which  requires  a  trial  Judge  to  ac- 
cord to  either  party  the  right  of  having  the 
witnesses  of  the  opposite  party  examined  out  of 
the  hearing  of  each  other,  it  is  not  error  for  the 
judge  in  a  criminal  case  to  permit  the  prosecutor 
to  remain  in  the  courtroom  throughout  the  trial. 
If  the  prosecutor  is  called  as  a  witness,  the  fact 
that  he  has  heard  the  tesimony,  as  well  as  his  re- 
lation to  the  case  and  his  int«est  therein,  may 
be  considered  by  the  Jury  in.  passing  upon  the 
credibility  of  his  testimony. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  88  1649-1566^:  Dec.  Dig.  $ 
666  Witnesses.  Cent.  Dig.  1|  1072-1076; 
Dec.  Dig.  S  811.*^ 

8.  Criminal  Law  (|  1178*)— Appbal—Assion- 
VENT  of  Ebbob— Abandonment— Brief. 
Assignments  of  error  not  even  referred  to 
in  the  brief  and  argument  ot  counsel  for  the 
plaintiff  in  error  most  be  treated  as  having  been 
abandoned. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S8  3011-3018;  Dec  Dig.  S 
1178.*] 

4.  Criminal  Law  (8  936*)— New  Trial- Evi- 
dence. 

The  evidence,  ttioagh  conflicting,  authorized 
the  verdict  finding  the  accused  guilty,  and  it 
was  not  error  to  refuse  a  new  trial.  \ 

[Ed.  Note — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |l  2193,  2194,  2297,  2208. 
3068;  Dec  DlgTS  955.*] 

Error  from  City  Court  of  Dublin;  J.  B. 
Hicks,  Judge. 

Will  Hudglns  was  convicted  of  carrying  a 
pistol  concealed,  and  brings  error.  Affirmed. 

H.  P.  Howard  and  T.  E.  Hlghtower,  both 
of  Dublin,  for  plaintiff  In  error.  Geo.  B. 
Davis,  SoL,  of  Dublin,  for  the  Btat& 

RUSSELL,  J.  1,  2.  The  defendant  was 
convicted  of  carrying  a  pistol  concealed.  The 
complexion  of  the  case  is  such  that  the  Jury 
would  have  been  authorized  to  acnult  the 
accused.  However,  inasmuch  as  there  is  evi- 
dence which  authorized  the  conviction  of  the 
defendant,  it  cannot  be  held  that  the  trial 
Judge  erred  in  overruling  the  motion  for  new 
trial,  so  far  as  the  motion  is  predicated  upon 
the  ground  that  the  verdict  is  contrary  to  the 
evidence  and  without  evidence  to  support  it 
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[1]  In  reference  to  the  special  grounds: 
The  court  did  not  err  In  permitting  the  recall 
of  the  witness  Joe  Beard,  to  testify  for  the 
state,  over  the  objection  of  the  defendant's 
connsel,  although '  at  the  beginning  of  the 
trial  the  defendant  had  asked  for  a  strict 
sequestration  of  the  witnesses,  and  later, 
after  this  witness  had  testified  In  chief, 
i^ln  requested  the  court  to  send  this  wit- 
ness from  the  room  during  the  examination 
of  the  other  witnesses,  If  the  state  Intended  to 
use  him  again.  It  appears  from  the  indict- 
ment that  Joe  Beard  was  the  prosecutor. 
'  In  enforcing  the  right  accorded  by  section 
1043  of  the  Penal  Code  to  either  party  in  a 
case  to  have  the  witnesses  of  the  opposite 
party  examined  out  of  the  bearing  of.  each 
other,  the  judge  discharges  an  administrative 
function  of  the  court,  but  the  manner  of  its 
exercise  Is  necessarily  addressed  largely  to 
his  sound  discretion.  Shaw  v.  State,  102  Ga. 
666,  667,  29  S.  E.  477;  Keller  V.  State,  102 
Ga.  506  (1),  31  S.  B.  92. 

[2]  So  far  as  we  know,  the  practice  is  al- 
most nniversal  for  the  court  to  permit  the 
prosecutor,  whose  name  appears  upon  the 
Indictment,  to  remain  in  the  •  courtroom 
throughout  the  trial,  to  aid  the  solicitor  gen- 
eral in  the  conduct  of  the  case.  Of  course, 
in  passing  upon  the  credibility  of  a  prose- 
cutor's testimony,  if  he  should  be  a  witness, 
the  jury  would  take  into  consideration  the 
fact  that  he  had  beard  the  testimony,  just 
as  they  would  view  his  testimony  In  the  light 
of  his  interest  as  a  prosecutor.  While,  as 
suggested  by  counsel  for  the  plaintiff  in 
.error,  It  appears  from  the  record  that  the 
testimony  of  the  prosecutor,  upon  his  second 
examination,  referred  to  the  testimony  of 
the  witnesses  for  the  defendant  who  had  tes- 
tified In  the  interval  betwe^  his  first  and 
second  examinations,  and  sought  to  specifi- 
cally deny  what  they  bad  sworn,  still  this 
does  not  demonstrate  that  the  judge  had 
abused  his  discretion  In  permitting  the  pros- 
ecutor to  remain  in  the  courtroom.  The  jury 
heard  his  reference  to  the  testimony  of  the 
witnesses,  they  knew  he  had  heard  them  tes- 
tify, and  it  was  for  them  to  say  whether  or 
not  his  statement  to  the  contrary  of  what 
they  had  sworn,  in  specific  denial  of  the  pre- 
vious testimony,  was  true  or  false.  It  is  true 
that,  even  under  strict  enforcement  of  the 
provision  of  the  Code  as  to  sequestration,  it 


Is  not  feasible  to  exdodo  flte  parties  to  a 
cause  in  a  dvil  case,  or,  generally,  the  offi- 
cers of  the  court,  If  they  should  be  witnesses. 

The  ruling  of  this  court  In  Collins  v.  State, 
10  Oa.  App.  34.  72  S.  R  626,  (Hted  by  connsel 
for  plaintiff  In  error,  is  In  accord  with  what 
is  now  held.  The  only  difference  in  the  two 
cases  is  that  in  the  Collins  Case  the  facts 
implied  a  waiver  of  the  right  to  a  strict  se- 
questration and  in  the  present  case  the  de- 
fendant did  not  waive  any  right  and  insisted 
upon  a  strict  sequestratioiL  The  degree  of 
strictness  with  which  the  rule  requiring  tlie 
sequestration  of  the  witnesses  should  be  en- 
forced must  necessarily  depend  largely  upon 
the  facts  In  each  case,  and  it  cannot  be  said 
that  a  judge  abased  his  discretion  In  admin- 
istering the  rule  in  reference  to  the  sequestra- 
tion of  witnesses,  unless  it  Is  manifest  that 
the  right  given  by  the  Code  was  art>itrarlly 
denied.  Without  regard  to  this,  the  precise 
matter  urged  by  the  plaintiff  In  error  is  not 
a  proper  matter  for  an  assignment  of  error, 
for  It  Is  well  settled  that  a  violation  of  the 
orders  of  a  trial  judge  to  sequester  the  wit- 
nesses affords  no  reason  for  excluding  the 
testimony  of  a  witness  who  remained  In  the 
hearing  of  the  court,  although  the  jury  may 
consider  his  presence  within  the  hearing  of 
the  other  witnesses  In  passing  upon  the  cred- 
ibility of  his  testimony. 

13]  8.  The  defendant  objected  to  the  In- 
trodnction  of  the  minutes  of  the  September 
term,  1910,  of  the  court,  showii^  tliat  be  was 
at  that  term  of  the  court  tried  and  convicted 
of  the  offense  of  pointing  a  pistol,  upon  the 
ground  that  this  evidence  was  irrelevant,  and 
It  would  seem  that  this  testimony  was  clearly 
objectionable,  and  probably  was  prejudicial; 
but  for  some  reason  the  plaintiff  in  error 
abandoned  this  assignment  of  error  in  this 
court  The  argument  In  the  brief  Is  restrict- 
ed to  a  consideration  of  alleged  errors  of  the 
court  in  the  matter  of  the  sequestration  of 
the  witnesses,  and  there  Is  no  reference  what- 
ever to  other  gronnds  of  the  motion  for  new 
trIaL  Consequently,  under  the  well-settled 
rule,  these  grounds  of  the  motion  will  not  be 
considered. 

[4]  4.  The  evidence,  though  conflicting,  au- 
thorized the  verdict  finding  the  accused 
guilty,  and  it  was  not  error  to  refuse  a  new 
trial. 

Judgment  affirmed. 
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CENTRAL  OF  GEORGIA  RY.  GO.  t. 
FLEMING. 

FLEMING  T.  CENTRAL  OF 
GEORGIA  RY.  GO. 
(Nos.  4.76a  4.7S1.) 
{Conn  9t  Aroeali  of  Georgia.   8«pt  28, 1913.) 

fByUahtu  by  the  Court.) 

L  CABBZIB8  i\  281*)— Cabbuqe  ov  Siok  Pab- 

SBNOEB— lilABILITinS. 

While  it  is  the  duty  of  a  carrier  of  paa- 
KiigerB,  who  accepts  a  aicb  passenger,  to  ezer- 
dse  dne  diligence  in  taking  care  of  him,  and  to 
fomiah  all  practical  Cacilitiea  for  hia  safe  and 
comfortable  i>aa8age,  consistent  with  the  con- 
duct of  the  carrier's  business  and  the  comfbrt 
and  safety  of  other  passengers,  this  measare  of 
diligence  doea  not  reqaire  the  carrier  to  place 
a  sick  passenger  in  its  baggage  car.  It  applies 
only  to  Uie  transportation  of  passengers  In  pas- 
senger  cars  provided  for  that  purpose;  and 
lefosal  by  a  conductor  of  a  passenger  car  to 
transport  a  sick  passenger  in  a  baggage  car 
raises  no  liability  on  the  part  of  the  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  %%  1093-1097,  1241;  Dec.  Dig.  9 
281.*1  • 

2.  Gakbiebs  ({  281*)— GABBuaB  OT  Siok  Pas- 

SEivoEB— LuBrums. 

The  fact  that  conductors  of  passenger  cars 
had  previoosly  permitted  aick  passengers  to  be 
placM  Itt  die  bagKage  car  would  not  vary  the 
mie  as  announced  m  the  foregoing  headnote, 
and  woold  not  glTe  a  passenger  the  right  to  be 
transported  in  tne  baggage  car.  A  baggage  car 
is  a  place  of  danger,  and,  either  sick  or  well,  a 
passawer  haa  no  right  to  demand  that  the  com- 
pany shall  transport  him  as  a  passenger  in  the 
baggage  car, 

[Ed.  Note.— For  other  cases,  see  Carriers, 
gnt^Dig.  SS  1093-1007,  1241;  Dee.  Dig,  { 

RoBsell,  J.,  dissenting. 

Error  from  dty  Conrt  <st  OreenTllle;  H.  H. 
Benu.  Jvdge. 

Action  by  E.  M.  Fleming  against  the  Cen- 
tral of  Geoi^  Railway  Company.  Jate- 
ment  for  plaintiff;  and  defen&mt  brings  er- 
ror, and  plaintiff  flies  «089-blll  of  «cception& 
Berersed  on  main  bill,  and  cross-bill  dis- 
missed. 

Ella  May  Fleming,  as  the  widow  of  Henry 
A.  Fleming,  sued  the  Central  of  Georgia 
Railway  Company  to  recorer  damages  for  the 
alleged  negligent  homicide  of  her  husband. 
The  petition  In  substance  alleges  that  he 
was  safferlng  from  appendicitis,  and  that 
It  was  necessary  to  bring  him  to  Atlanta  for 
an  operation;  that  for  this  purpose  he  was 
taken  to  a  station  of  the  defendant's  rail- 
way, where  a  ticket  was  purchased  for  him, 
and  a  demand  was  made  npon  the  condnctor 
In  charge  of  the  train  that,  on  accoant  of 
bis  sickness  and  inability  to  sit  up,  be  be 
takoi  In  the  baggage  car  as  a  passeuger  to 
Atlanta,  the  baggage  car  being  a  place  where 
be  conid  recline  upon  his  cot  and  could  be 
more  safely  transported  than  In  a  passenger 
car.  The  condnctor  declined  to  receive  blm  as 
a  passenger  In  the  baggage  car,  and  directed 
that  be  be  taken  npon  bis  cot  Into  a  compart- 


ment of  a  passenger  coach,  called  a  "smoking 
car."  In  the  smoking  car  two  seats  were 
thrown  In  such  a  way  that  the  cot  on  wblch 
the  sick  man  was  being  carried  conld  be  laid 
between  tbe  two.  It  Is  alleged  that  there 
was  no  place  or  room  for  his  cot  In  the  smok- 
ing car,  that  It  was  necessary  to  place  his 
cot  between  two  seats  thrown  together,  and 
that  this  caused  bis  body  to  be  placed  In  a 
bowlike  position,  which  was  uncomfortable 
and  dangerous,  and  which  caused  the  appen- 
dix to  burst,  and  that  the  bursting  of  the  ap- 
pendix caused  bis  death.  There  is  also  an 
allegation  that.  In  taking  the  cot  Into  the 
smoking  compartment^  one  of  the  employes 
who  was  aiding  in  this  service  negligently 
dropped  his  end  of  the  cot;  but  there  la  no 
allegation  that  any  Injury  was  caused  by 
this  act  of  negligence.  On  the  contrary,  it 
Is  distinctly  affirmed  in  the  petition  that 
those  In  chaise  of  Fleming  managed  the  best 
way  they  could  to  place  him  in  the  smoking 
car  according  to  the  Instructions  of  the  con- 
ductor. It  Is  also  allied  that  the  railway 
company  bad  been  in  the  habit  of  transport- 
ing ^ck  persons  as  passengers  In  the  baggage 
car,  and  that  this  habit  was  so  frequent  as 
to  become  a  custom  binding  npon  tbe  com- 
pany. The  negligence  alleged  against  the 
defendant.  In  substance,  is  the  refusal  of 
the  condnctor  to  allow  Fleming  to  be  taken 
on  the  baggage  car  as  a  passenger;  also 
that  the  defendant  well  knew  Ills  condition, 
and  that  "tbe  failure  of  the  defendant  com- 
paiQr  to  provide  a  safe,  convenient,  and 
comfortable  place  for  the  carrying  of  said 
Fleming  caused  hie  appendix  to  bnrst,  and 
this  caused  his  death." 

The  defendant  demurred  to  the  petition 
generally  and  specially.  The  court  sustained 
some  of  the  special  grounds,  overruled  others, 
and  overruled  the  general  demurrer.  To  this 
Judgment  tbe  defendant  excepted.  Its  plain- 
tiff excepted  by  cross-bill  of  exceptions  to  the 
Judgment  so  far  as  it  sustained  the  special 
demurrer.  The  view  tiiat  we  take  of  the 
question  raised  by  the  main  bill  of  exceptions 
will  render  unnecessary  any  dlscoBGlon  of 
the  croBs-bllL 

Battle  ft  HcAllB,  of  Colnmbus,  and  Uc- 
Laughlln  ft  Jones,  of  Greenville,  for  plaintiff 
In  error.  N.  F.  Gnlpepper,  of  Greenville,  for 
defraidant  In  orror. 

HILL,  C.  J.  (after  stating  the  facts  as 
above).  [1]  The  trial  Judge  erred  In  not 
sustaining  the  general  demurrer.  The  alle- 
gations of  tbe  petition  were  not  sufficient  to 
show  a  cause  of  action.  While  railroad  com- 
panies are  required  to  exercise  extraordi- 
nary dUlgrace  In  taking  care  of  their  pas- 
sengers, and,  where  a  passenger  Is  manifest- 
ly sick,  to  furnish  him  all  practical  facili- 
ties for  his  safe  and  comfortable  passage, 
consistent  with  the  conduct  of  the  carrier's 
business  and  the  comfort  and  safety  of  Its 
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other  passenigm,  yet  we  do  not  think  this 
rale  of  diligence  requires  a  railroad  compa- 
ny to  take  any  person  as  a  passenger,  either 
alck  or  well,  In  its  bag^ge  car.  CItU  Code 
1910,  8  2718,  provides  that  all  conductors,  or 
other  employes  In  charge  of  anch  cars  shall 
be  required  to  assign  all  passengers  to  their 
respective  ears,  or  compartments  of  cars, 
provided  for  passengers.  Section  2717  pro- 
vides that  all  railroads  doing  business  in 
this  state  shall  furnish  equal  accommoda- 
tion^ in  separate  cars  or  comiurtments  of 
cars,  ft>r  white  and  colored  passengers;  Uie 
seetton  not  applying  to  sleeping  cars.-  Sec* 
tlon  2719  makes  any  passenger  guilty  of  a 
misdemeanor  when  he  refuses  to  remain  In 
the  seat,  car,  or  compartm^t  to  which  be 
has  been  aasl^ed,  and  clothes  the  conductor 
and  any  and  all  employfis  <m  such  cars  with 
power  to  eject  from  the  train  or  car  any  pas- 
senger who  refuses  to  remain  In  the  car  or 
compartment  assigned  to  bim.  Penal  Code 
1910,  S  539.  provides  that  companies  operat- 
ing and  using  compartment  cars,  or  separate 
cars,  shall  funildi  to  the  passengers  com- 
fortable seats  and  have  such  cars  well  and 
suffldoitly  lighted  and  ventilated,  and  that  a 
failure  to  do  so  be  a  misdemeanor. 

Tliese  sections  of  the  Code  Impose  upon  the 
carrier  of  passengera  specific  duties.  It  Is 
required  that  equal  accommodation  be  fur- 
nished to  all  passengers,  that  seats  shall  be 
furnished  for  passengers,  and  that  passen- 
ger cars  shall  be  furnished  for  passengers. 
The  law  requires  also  that  baggage  of  pas- 
sengers shall  be  transported  in  a  baggage  car 
furnished  for  that  purpose. 

Now,  the  gravoman  of  the  complaint  in 
the  present  case  is  that  Fleming,  the  pas- 
senger, was  not  carried  in  the  baggage  car, 
a  car  designed,  not  for  passengers,  but  sole- 
ly for  baggage.  It  is  well  kuown  that  bag- 
gage cars  are  not  fitted  up  for  the  reception 
of  passengers.  It  has  also  been  frequently 
held  that  passengers  who  ride  in  baggage 
cars  assume  the  rfstc  of  that  place.  A  bag- 
gage car  Is  a  known  place  of  danger.  It  is 
placed  ahead  of  the  passenger  cars,  and  next 
to  or  near  the  locomotive.  Railroad  compa- 
nies generally.  If  not  universally,  provide  In 
their  rules  and  r^ulatlons  that  passengers 
shall  not  ride  in  the  baggage  car;  and  such 
a  rule  Is  not  only  reasonable,  but  is  also 
one,  we  think,  which  a  conductor  or  other 
employ^  has  no  autbority  to  waive,  so  as  to 
bind  the  company  under  ordinary  circum- 
stances. 4  Elliott  on  Railroads,  1 1831.  But, 
even  In  the  absence  of  any  such  rule  or  reg- 
ulation, it  Is  manifest  from  the  sections  of 
the  Code  above  cited,  as  well  as  from  com- 
mon knowledge,  that  the  proper  place  for 
a  passenger  Is  In  a  car  fitted  up  for  that  pur- 
pose, and  that  a  baggage  car  is  a  more  or 
less  dangerous  place.  Mr.  Beach  in  his  work 
on  Contributory  Negligence  IS  IGO,  152,  goes 
so  tBX  as  to  lay  down  the  principle  that  one 


who  rides  In  a  ha^age  car  la  a  quasi  tres- 
passtf ,  and  cannot  recover  as  a  passenger,  no 
matter  whether  the  injury  would  have  been 
sustained  or  not  If  he  had  remained  in  bis 
proper  plac&  We  think,  therefore,  that  it 
is  clear  that  a  carrier  has  tbe  sight  to  refnsft 
to  enter  Into  a  contract  which  would  Increase 
the  hazard  of  a  passenger,  and  a  passenger 
cannot  complain  of  such  refusal. 

[t]  Bven  if  thoe  bad  bem  a  practiee  of 
conductm  to  tate  side  passoigvs  In  tlia  bag- 
gage car,  tfawe  Is  no  evidence  that  It  was 
authorized  by  the  company.  Such  a  practice 
would  certainly  be  against  titie  si^rit  ot  the 
Ian  set  out  In  tbe  Code  sections  above  quot- 
ed. A  lailrMd  company  is  not  required  by 
law  to  carry  hospital  cars,  or  cars  etspedal- 
ly  for  sick  people  to  ride  in.  It  Is  not  requir- 
ed to  convert  a  ban;age  car  into  a  car  es- 
pedally  for  aliA  people.  If  it  acc^tts  a  sl<A 
passenger.  Its  duty  is  to  place  him  in  a  pas- 
senger car  in  such  a  position  as  will  Insure, 
80  far  as  possible,  his  safety  and  his  com- 
fort Where  the  carrlw  does  tUs,  the  meas- 
ure of  its  duty  has  beea  fulfilled.  We  tUnk, 
fiiezefore,  that,  the  trial  Judge  should  have 
sustained  the  g^eral  dannrrw  and  dismiss- 
ed  the  petition.  We  revorse  Qie  Judgment  on 
tbe  main  bill  of  auctions,  and  dismiss  the 
cross-bill  of  exceptions. 

Judgment  on  main  bill  of  exceptions  re- 
versed.  Cross-bill  dismissed. 

BUSSEIA  dissenting; 


WESTBBN  TTNION  TBLBOBAPH  Ca  r. 
CALHOTIM.    (No.  4,867.) 
(Court  itf  Appeals  of  Georgia.   Sept  23;  tBl&> 

('Syllabw  by  tJie  CovrtJ 

1.  Petitioit  Not  Deitubbabli. 

The  petition  set  forth  a  cause  of  action, 
and  was  not  saMect  to  die  demurrers  filed 
thereto. 

2.  Telegsaphs  and  Telephones  Q  78*)  — 
Answbb— Adhissions. 

.  Where,  in  a  niit  against  a  telegraph  com- 

Sny  to  recover  the  statutory  penalty  for  the 
lure  to  deliver  a  message  as  provided  in  sec- 
tion 2812  of  the  Civil  Code  of  1910,  the  peti- 
tion aHegefl  that  the  message  was  received  by 
the  defendant  company  on  a  given  date  at  its 
office  in  a  named  dty  and  the  telegraph  tolls 
were  paid  to  the  company  as  required  by  Its- 
regulations  and  the  laws  of  this  state,  an  an- 
swer by  the  defendant  that  for  want  of  suffi- 
cient information  these  allegatlMis  can  neither 
be  admitted  nor  denied,  must  bt  treated  aa  an 
admission  of  those  allegations.  The  facts  thus 
averred  in  the  petition  are  matters  as  to  which 
the  company  must  have  had  knowledge,  and  it 
will  not  be  beard  to  say  that  it  did  not  Nor 
will  It  be  excused  for  Its  failure  to  ascertain 
the  truth  In  reference  to  these  matters  by  a 
statement  in  tbe  answer  that  It  has  not  had 
sufficient  time  since  filing  the  petition  to  make 
the  necessary  investigation  to  ascertain  the 
truth.  The  ttsie  prescribed  by  law  within 
which  the  defendant  must  file  its  answer  mnst 
be  held  as  a  matter  of  law  to  be  a  reasonable 
time  within  which  to  make  the  necessary  in- 
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TestiKadoQ.  gontbeni  Bell  Telephone  &  Tele- 
gai^MX  T.  Shamoa.  12  Ga.  App.  463.  77  S. 

[Ed.  Note.— For  other  camb.  mo  Telegraphs 
and  Telephone!,  Gent  Dif.  S|  7^-81;  Dec. 
Dig.  1  78.*1 

3.  Tkzxokapbb  akd  nsaTEOsxs  d  78*)— I>z- 
XBcnoR  or  Vmixcr. 

The  defendant* I  acceptance  of  the  message 

for  deliver;  to  the  plaintiff  and  the  fiiilnre  to 
deliver  haTing  been  shown  hs  undiapated  evl- 
deiue,  and  all  other  material  averments  in  the 
petition  bavins  been  proved,  either  by  evidence 
or  by  admissions  in  the  defendant's  answer,  it 
wu  not  erroneous  to  direct  a  verdict  in  the 
plaintiff's  favor. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Tel^luHies,  Gent  Dig.  ||  79-81 ;  Dec  Dig. 
S  78.*] 

4.  AXTEAI,  AND  EBBOB  Q  1078*)— ElXCKPnOR 
— ABARDonmCNT. 

The  exception  in  the  motion  for  a  new 
trial  in  reference  to  the  admission  of  certain 
docnmMitary  evidence,  not  being  referred  to  In 
the  Met  of  oonnsel  for  tbe  plaintiff  In  error, 
most  be  treated  as  having  been  abandoned. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  Sf  4250-4261;  Dec.  Dig.  | 
1078.*] 

Error  from  CSty  Oonrt  of  BOller  Ootmty ; 
W.  L  Oeer,  7iidge. 

Actlcm  tk  EL  Galboim  against  the  West- 
en  TTnlon  Telegraph  Gompany.  Judgment 
for  plain titr,  and  defendant  brings  error.  Af- 
firmed. 

Bush  &  Stapleton,  of  Colquitt,  and  Dorsey, 
Brewster,  Howell  &  Heyman  and  John  E. 
BfacDonald,  all  of  Atlanta,  for  plalntlfC  In 
error. 

RUSSELL,  J.  Judgment  affirmed. 


WESTEBN  UNION  TELBGBAPH  GO.  T. 
CALHOUN.    (No.  4,806.) 

(CooTt  of  Appeals  of  Georgia.   Sept  23,  1013.) 

(BvUaliu  by  th9  Court.) 
L  PlAADIRO  (i  248*)— AUENDHERT— ElTEOr- 

Telegraphs  and  Telephones. 

Where,  In  a  suit  against  a  telegraph  com- 
pany for  the  recovery  of  the  statutory  penalty 
for  the  failure  to  deliver  a  message.  It  is  alleged 
in  tbe  petition  that  the  defendant  maintained 
an  office  at  Macon,  Ga.,  and  that  the  telegram 
referred  to  was  deUvered  to  the  defendant  com- 
pany at  Macon,  an  amendment  to  the  petition, 
striking  the  words  "City  of  Macon"  aiid  sub- 
stitatisg  in  Ilea  thereof  "Town  of  Arlington^" 
does  not  set  forth  a  new  cause  of  action ;  it 
appearing  that  the  allegation  of  botii  tiw  orig- 
inal petition  and  the  amendment  referred  to  tbe 
same  message,  and  the  purpose  of  the  amend- 
ment being  merely  to  correct  the  mistake  made 
In  the  original  petition  in  reference  to  the 
office  at  which  th«  message  was  received. 

[Ed.  Nots.--IV>r  other  cases,  see  Pleading, 
Cent  Dig.  y  686.  687,  688-706,  708)6,  709; 

Z  DEoiaion  Foixowcn. 

All  of  the  other  questions  raised  in  tbe 
record  are  controlled  by  the  decision  this  day 
rendered  in  Western  thiton  Tel.  Go.  T.  Oalhonn 
(No.  4,807)  7S  a.  IL  370l 


Error  from  Citr  Court  of  Mllla  County ; 
W.  I.  Geer,  Judge. 

Action  by  L.  EL  Calhoun  against  the  West- 
em  Union  Telegraph  Company.  Judgment 
for  plalfitlff,  and  defendant  brings  error.  Af- 
firmed. 

Bash  &  Stapleton,  of  CToIqnltt  and  Dorsey, 
Brewster,  Howell  &  Heyman  and  John  K. 
MacDonald.  all  of  Atlanta  for  plain  tiff  In 
error. 

BnSSELI^  J.  Judgment  affirmed. 


BOWBN  T.  DE  LOACH.  (No.  6,030.) 
(Court  of  Appeals  of  Georgia.   Sept  17,  1813.) 

(BylUiitu  &v  Oourt.) 

1.  Sales  (|  202*)— TaANsraB  of  Titi.b— Gash 
Sale. 

Where  personalty  is  sold  on  cadi  sale, 
title  does  not  pass  till  tlie  porcbaaB  money  is 
paid. 

[Ed.  Note.— For  other  eases,  see  Sales,  Cent 
Dig.  SS  542-661 ;   Dec.  Dig.  f  202.*] 

2.  Sales  (|  202*)— Thansrb  or  Titlb— Past 
Pathxht. 

The  evidence  authorised  a  finding  that  ti- 
tle to  the  personalty  sued  for  waa  not  to  pass 
to  the  person  under  whom  the  defendant  claim- 
ed until  the  amount  of  the  purchase  money  had 
been  paid,  and  that  the  plaintiff  had  received 
only  a  small  part  of  the  purchase  money.  The 
fact  that  the  sum  so  received  had  not  been  re- 
turned did  not  operate  to  pass  title  into  tbe 
purchaser,  but  merely  gave  him  the  right  to 
complete  the  sale  and  obtain  titie  by  payment 
of  the  balance  due.  Not  having  done  this,  he 
acquired  no  title  which  he  could  transmit  to  a 
third  person.  The  evidmoa  did  not  show  a 
conditional  sale  to  the  person  under  whom  tbe 
defendant  claimed,  but  uowed  an  absdute  sale 
for  cash. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  U  642-6S1;  Dec  Dig.  |  202.*] 

Etror  from  Superior  Court  Bryan  Coun- 
ty; W.  W.  Sbeppard,  Judge. 

Action  by  C.  C.  De  Loach  against  L.  S. 
Bowen.  Judgment  for  plalntUf,  and  defend- 
ant brings  error.  Affirmed. 

J.  P.  Dukes,  of  Pembroke*  for  plalntUt  in 
error. 

POm^  J.  Judgment  affirmed. 


HATTON  V.  W.  D.  MORTON  &  CO. 
W.  D.  MORTON  &  CO.  v.  HATTON. 
(Nob.  4,767,  4,780.) 
(Court  of  Appeals  of  Georgia.    Sept  23,  1913.) 

(Si/Uabua  »y  the  Court.) 

1.  Brokebs    (I  20*)— Contract— CoNSTBUc- 

HON— What  Law  Governs. 

The  contract  to  pay  commissions  for  the 
sale  of  real  estate,  upon  which  the  suit  was 
brought  was  made  and  was  to  be  performed 
within  the  state  of  Georgia;  and  hence  its  valid- 
ity, form,  and  effect  is  to  be  controlled  by  the  law 
oi  this  state. 

[EM.  Note.— For  other  cases,  ses  Brokers,  Dee. 
Dig.  i  20.*] 
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2.  Bbokebs  a  ^*)— BiOHT  TO  Goioixaaxon— 

Failitbb  to  Reoistbr. 

Under  the  ruling  of  thii  court  in  Ford 
Tbomaflon,  11  Ga.  App.  3S9, 75  S.  EL  260,  whicti 
was  followed  In  Honley  v.  Woodley,  12  Ga. 
App.  456,  78  S.  B.  260,  the  plaintiff  waa  not 
entitled  to  recover,  because  he  had  not  register- 
ed as  a  real  estate  dealer,  as  required  by  law. 
The  coart  did  not  err  in  directiiur  a  rerdict  in 
favor  of  the  defendant,  and  in  view  of  the  af- 
firmance of  that  judgment,  the  aasigmnenta  of 
error  in  the  cross-bill  of  ezceptiona  will  not  be 
considered. 

[Ed.  Note.— For  other  cases,  sea  Brokers, 
Cent  Dig.  S  48;  Dec  Dig.  1 42.*] 

Brror  tarn  Clly  Court  of  Wayonws ;  Jna 
G.  McDtmald,  Judges 

Action  by  B.  C.  Hatton  against  W.  D.  Mor- 
ton &  Co.  Jadgment  Cor  defendants  on  di- 
rected Terdlct,  and  plaintiff  brings  error,  and 
defendants  file  cross-blU  of  ezcQptlons.  Judg- 
ment on  main  bill  aflb-med,  and  croas-bUl  <U8- 
ndased. 

Herbert  W.  Wilson  and  Jno.  S.  Walker, 
both  of  Waycross,  for  plaintiff  In  error.  Wil- 
son, Bennett  &  Lambdln,  of  Waycroes,  for  de- 
fendants in  error. 

BTTSSBLL,  J.  Judgment  npon  the  main 
bill  of  exertions  affirmed.  CroBS-blll  of  ex- 
ceptions dismissed. 


WXATT  V.  WYATT  et  aL  <No.  4,756.) 
(Court  of  Appeals  of  Georgia.   Sept  23. 19180 

(Svllabm  iv  the  Oouri.) 

Afpbaz.  and  Erbob  (S  827*)— PABTiEe— Snaa- 

TT  OH  Bail  Bond. 

An  action  of  trover  was  brought,  and  bail 
process  issued.  The  defendant  gave  bail  bond, 
with  surety.  On  the  trial,  upon  motion  of  the 
defendant,  the  bail  process  was  dismisaed,  and 
the  surety  on  the  bond  discharged.  Thereafter 
the  case  proceeded  to  verdict  and  judgment 
against  the  defendant  in  trover  only.  The  plain- 
tiff sued  out  a  writ  of  error,  assigning  error  up- 
on the  judgment  discharging  the  surety;  but 
the  surety  was  not  served  with  the  bill  of  ex- 
ceptions. Held,  that  the  writ  of  error  must  be 
dismissed.  The  surety  was  not  a  party  in  the 
court  below,  but  he  has  a  property  right  in 
the  judgment  in  his  favor.  He  is  a  par^  to  the 
writ  of  error,  and,  as  his  rights  are  to  be  af- 
fected by  the  judgment  in  the  Court  of  Appeals, 
he  is  entitled  to  notice  and  an  opportuoity  to  be 
heard  in  this  courL 

[Ed.  Note.— For  other  ca.ses.  see  Appeal  and 
Error,  Cent.  Dig.  ILl''^  1814r-1820,  1822- 
1836;  Dec  Dig.  I  827.*] 

Error  from  City  Court  of  Sfadison;  K.  8. 
Anderson,  Judge. 

Action  by  Frances  Wyatt  against  Martin 
Wyatt  and  others.  From  the  Jodgm^t, 
plaintiff  brings  fltror.  Writ  oi  tnor  dis- 
missed. 

Wllliford  A  Lambert,  of  Madison,  for  plain- 
tiff In  error.  E.  &.  George  and  F.  G.  Foster, 
Sr,,  both  of  Madlaon,  for  defendants  in  error. 

BUSRELIj.  3.  Writ  of  error  dismissed. 


UOBLET  T.  HABRELI*.   (No.  4,859.) 
((3ourt  of  Appeals  of  Georgia.  Sept  28,  10130 

(Byllabme  hp  the  Oourt.) 

ViNnoB  ANO  Pttbohaseb  n  834*)— BxoBSsrra 
Patubnt  bt  Histaes— Right  to  tjecoveb. 
The  allegations  of  the  petition  sec  forth  a 

cause  of  aetion. 
[Ed.  Note^XVv  otiier  eases,  see  Vendor  and 

IWhaaar,  Oant.  Dig.  H  fiNktoO;  Dee.  Dig.  i 

834.*] 

Error  from  Superior  Court,  Qrady  Oonnt7; 
Frank  Park,  Judge. 

Action  by  Sam  Harrell  against  O.  U  Mob- 
ley.  A  judgment  dismissing  the  petition  was 
revereed  on  certiorari  to  the  superior  oour^ 
and  defendant  brings  error.  Affirmed. 

B.  C.  BeU  and  J.  S.  Weathers,  both  of  Cairo, 
for  plaintiff  in  error.  B.  B.  Torrell.  of 
Whlgbam,  for  defendant  In  error. 

HILL,  a  J.  Harrell  sued  Mobl^  in  the 
dty  court  of  Whlgham.  Mobley  demurred 
generally  and  specially,  and  the  court  sus- 
tained the  demurrer  and  dismissed  the  peti- 
tion, and  Harrell  by  certiorari  carried  the 
case  to  the  superior  court,  where  the  Judg- 
ment of  the  dty  court  was  reversed,  and  the 
case  remanded  for  trial.  Mobley  excited  to 
this  Judgment  of  the  superior  court 

The  suit  In  the  dty  court  was  for  money 
had  and  received,  and  the  allegations  of  the 
petition  made  the  following  cdse:  On  October 
30,  1911,  Harrell  bought  from  Mobley  a  cer- 
tain tract  of  land  containing  150  acres,  more 
or  less,  in  the  southwestern  portion  of  lot  No. 
185  in  the  nineteenth  district  of  Decatar 
county,  Ga.,  at  the  fixed  price  of  $11  per 
acre  of  whatever  the  tract  would  measure, 
to  be  paid  on  or  before  November  1st  there- 
after. Harrell  and  Mobley  acting  together 
secured  the  county  surveyor  to  sorrey  and 
measure  this  tract  for  the  purpose  of  ascer* 
talniug  the  exact  number  of  acres  therein. 
The  surveyor  made  this  survey  and  measure- 
ment, and  reported  to  them  that  the  tract 
contained  133.06  acres,  including  a  7-acre 
tract  that  there  was  some  dispute  abont  As- 
suming that  this  survey  and  measuranent 
was  correct,  Harrell  paid  to  Mobley  the  sum 
of  ¥1,470.25,  which  was  at  the  rate  of  f  11 
per  acre,  according  to  the  survey  and  meas- 
urement, and  Mobley  executed  bis  deed  to 
Harrell  accordingly.  Very  soon  thereafter 
Harrell  received  a  letter  from  the  surveyor, 
noticing  him  that,  after  carefully  looking 
over  his  flgnres  relating  to  the  snrr^  and 
measuremeni;  he  found  that  he  had  made  a 
mistake  of  fact,  that  the  tract  at  land  which 
Harrell  had  bought  contained  only  108.19 
acres,  ttiat  tbla  mistake  came  abont  by  rea- 
son ot  his  being  interrupted  both  by  Harrell 
and  by  Mobley  while  he  was  trying  to  figure 
the  number  of  acres  contained  In  the  tract 
The  dispute  strip  of  7  acres  was  not  sur- 
veyed, and  the  addition  of  this  to  the  tract 
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which  Mobley  had  sold  to  Harrell  made  the 
entire  tract  contain  11S.19  acres,  and  this, 
at  911  per  acre,  amounted  to  fl,266.09.  It 
was  alleged  that  b7  reason  of  this  mistake 
of  the  surveyor  the  petitioner  iiald  to  Mobley 
^04.16  more  than  he  should  hare  paid  him, 
and  more  than  Mobley  should  have  received 
for  the  land,  and  the  suit  was  brought  to 
recover  this  excess,  with  Interest  on  the  same 
from  the  time  of  its  payment.  Mobley  de- 
murred to  this  petition,  on  the  general  ground 
that  It  set  forth  no  cause  of  action,  and  od 
the  special  grounds  that  no  copy  of  the  con- 
tract of  sale  or  of  the  deed  referred  to  was 
attached  to  the  petition,  and  that  the  r^ef 
that  the  plalnUtT  sought  was  on  account  of 
an  alleged  mistake,  for  which  the  dty  court 
was  without  Jurisdiction  to  give  relief,  the 
same  being  equitable  relief,  which  could  only 
be  granted  by  the  superior  court  The  de- 
murrer was  sustained  by  the  trial  Judge,  and 
an  certiorari  this  judgment  was  reversed. 

We  think  the  Judgment  of  the  superior  court, 
sastalnlng  the  certiorari  and  remanding /the 
case  for  trial,  was  right  If  the  plalntUC 
establishes  on  the  trial  the  all^atlons  of  the 
petiti<Hi,  he  will  be  entitled  to  recover  the 
moner  paid  the  defendant  In  excess  of  the 
agreed  pilCB  for  the  land.  The  land  was 
not  sold  1^  the  tract,  according  to  the  alle- 
gations of  the  petition,  but  expressly  sold  by 
the  acre  at  a  stipulated  price  of  $11  pa  acr& 
The  case,  under  the  allegations.  Is  not  one 
where  the  vendor  la  charged  with  having 
nude  a  frandnlent  statement  about  the  nom- 
bar  of  acres  to  Induce  the  vendee  to  buy  the 
land,  ^niere  Is  no  sllegatlon  that  the  vendee 
WBB  deceived  by  any  statemrat  of  the  vendor; 
nor  la  it  a  case  in  which  the  vratdee  himself 
was  guilty  <ai  negU^ence  In  ascertaining  the 
facts,  and,  because  of  hia  own  laches,  would 
not  be  allowed  any  reliel  In  other  worda^ 
It  iras  not  a  case  in  which  the  pnrdiaser  re- 
lied npon  the  guaranty  of  the  vendor  as  to 
the  nnmhw  cf  acres  and  was  deceived,  and 
there  ms  no  alle^tion  of  actual  fraud  npon 
the  part  of  the  vendor.  If  these  were  the 
focta,  there  could  be  no  recovery.  King  Lbr. 
Co.  T.  Ckmart,  186  Oa.  789,  72  S.  B.  87.  Nor 
is  it  a  case  where  the  vendee  had  sufficient 
opportunity  to  Inspect  the  property  and  was 
prevented  by  the  seller's  fraud  from  so 
doing ;  but  he  voluntarily  chose  to  rely  upon 
the  vendor^  statement,  without  making  any 
investigation  to  ascertain  the  truth.  If  this 
was  the  case,  the  plaintiff  could  not  recover. 
Martin  v.  Harwell,  115  Ga.  166,  41  S.  B.  686. 

But  the  all^tiona  of  the  petition,  which 
are  admitted  to  be  true  by  the  donurrer, 
idearly  show  that  the  excess  over  the  stipu- 
lated price  of  the  land  was  paid,  not  because 
of  any  fraud  of  the  defendant  or  any  negli- 
gence of  the  plaintU^  but  simply  through  a 
mistake  of  fiict,  which  mistake  was  made, 
not  by  the  idalntUt  or  the  defendant;  but 
by  the  surveyor  whom  both  had  sheeted  to 
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ascertain  the  exact  number  of  acres,  In  order 
that  the  correct  amount  as  stipulated  could 
be  arrived  at  Certainly,  If  the  plaintiff  es- 
tablished the  allegatiions  of  his  petition,  the 
money  should  be  refunded  to  him  by  the  de- 
fendant, for  the  money  bad  been  paid  through 
a  mistake  made  by  the  surveyor.  An  action 
for  money  had  and  received  lies  in  all  cases 
where  money  is  in  the  hands  of  another 
which  ex  eeguo  et  bono  the  plaintiff  is  en- 
titled to  recover,  and  which  the  defendant  is 
not  entitled  in  conscience  to  retain.  Bates- 
Farley  Bank  r.  Dlsmukes,  107  Oa.  212,  217, 
33  S.  E.  175,  and  citations.  We  therefore 
conclude  that  the  Judge  of  the  superior  court 
did  light  in  sustaining  the  certiorari  and 
remanding  the  case  for  a  txiaL 
Judgment  affirmed. 


JABRARD  V.  HA  WES.   <Na  4,7810 
(Court  of  Appeals  of  Georgia.   Sept  28, 1918.) 

(Syttahtu  Iv  the  CourtJ 

1.  WlTNXBBBS  U  126*)— COUFKTSKOT— TBAHS- 

AcnoNS  WITH  Deceased  Psbsons— Statc- 

TOBT  PBOVIBIOKS. 

The  evidence  act  of  1889  (Acts  1889,  p. 
85)  superseded  the  dedsions  of  the  Supreme 
Court  rendered  prior  to  its  passa^,  in  which 
the  evidence  acta  of  1866  (Acts  1866,  p.  188) 
were  constraed.  The  provlsionB  of  section  5858 
of  the  Code  exclude  the  plaintiff,  in  a  case  la 
which  the  defandant  has  died,  nom  testifying 
with  relation  to  any  conversation  or  transaction 
with  the  deceased:  and  there  Is  no  exception 
to  the  rule.  For  tbis  reason  the  trial  judge  did 
not  err  in  withdrawing.  In  his  charge  to  the 
jury,  that  portion  of  the  testimouy  of  tbc  plain- 
tiff whidi  purported  to  relate  statements  of 
tlie  deceased  defendant 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  |  661;  Dec.  Dig.  |  126;*  Statutes, 
Cent  Dig.  H  359,  362.] 

2.  CoNTBAOTs  <|  858*)— Actions  fob  Bbsaoh 
— InsTBDcnons— AicouNT  ov  Rbcovbbt. 

The  plaintiff's  action  was  based  upon  an 
entire  contract  and  for  this  reason  the  trial 
judge  did  not  err  in  confining  the  consideration 
of  the  jury  to  a  recovery  for  tiie  plaintiff  <£ 
the  full  amount  of  the  contract  price,  In  case 
the  July  found  in  Ids  favor. 

[Bd.  Note.— Vw  other  cases,  see  Contracts, 
Cent  Dig.  U  93,  1829-1844;  Dee;  Dig.  f  853.*] 

3.  NSW   TBXAI,    (I    71*)  — COHFLIOTIITO  Hvi- 
DENCB. 

The  evidence,  though  conflicting,  warranted 
the  finding  in  favor  of  the  defendant  snd  time 
was  no  error  in  refusing  a  new  triu. 

[Bd.  Note.— Fw  other  cases,  see  New  Tiisl, 
Cent  Dig.  li  144,  146;  Dec  Dig.  |  71.*] 

Error  from  City  Court  of  Balnhrldge;  H. 
B.  Spooner,  Judge 

Action  by  M.  A.  Jarrard  against  T.  S. 
Hawes,  administrator.  Judgment  for  the  de- 
fendant, and  plaintiff  brings  error.  Affirmed. 

M.  B.  O'Neal,  Albert  H.  Russell,  and  W. 
V.  Custer,  all  of  Balnbrldge,  for  plaintiff  In 
error.  B.  B.  Bower,  Jr.,  and  T.  S.  Hawet^ 
both  of  Balnbrldge,  for  dtfOidant  In  oror. 

BUSSBIj;^  J.  Judgment  afflimed. 
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BLALOOK  T.  EMFIBE  LIFE  INS.  CO. 
(No.  4,877.) 

(Ooart  of  Appeals  of  OMrgia.   Sept.  23,  1818.) 

(Byllabua  by  th«  OourU) 

L  iNSTmANOB  ^  179i4*>— EVIDKNCI  (5  450*)— 
Parol  Evidence— Folicy—Constbuctioit. 
This  was  an  action  on  a  life  insurance  pol- 
icy dated  Angust  9,  1910,  proriding  for  the  ray* 
meat  of  an  annual  premium  of  S47.73.  The 
first  annual  premium  was  paid.  On  August  6, 
1911,  the  premiums  were  made  payable  quarter- 
ly, and  tiie  insured  paid  a  quarterly  premium  of 
$12.65,  less  a  dividend  of  74  cents.  The  second 

?uarterly  premium  became  due  on  December  6, 
911  (allowing  the  30  days'  grace  provided  for 
in  the  policy).  On  December  22,  1911,  the  In- 
sured died,  having  failed  to  pay  the  second 
quarterly  premium.  The  policy  prorides:  "If 
any  premiums  shall  not  be  paid  when  due,  the 
company  shall  first  apply  any  withdrawable 
surplus  to  pay  the  same,  and  the  remainder  of 
the  premium  due,  if  any,  shall  be  charged 
against  this  policy  as  a  loan,  it  the  Mspective 
loan  value  specified  herein  be  snfBeient  to  cover 
such  advance,  in  addition  to  any  existing  liens 
and  accrued  Interest ;  provided  that,  if  the  cred- 
its be  not  sufficient  to  cover  the  entire  premium 
then  due,  the  company  shall  apply  the  same,  if 
sufficient,  to  pay  the  premium  for  a  shorter  pe- 
riod, but  not  less  tiian  a  full  quarterly  premi- 
um." It  is  farther  provided  in  the  policy  that 
the  insured  may  borrow  the  amount  specified  in 
oolnmn  2  of  a  table  B«companying  the  policy, 
for  the  year  in  which  the  loan  is  to  be  taken, 
the  contract  to  be  asrigned  to  the  company  as 
security,  "and  the  premiums  on  the  contract 
shall  be  paid  in  fuU  to  the  end  of  the  next 
policy  year  succeeding  the  day  when  the  loan  is 
made."  In  the  loan  table  accompanying  the 
policy  and  in  column  2  thereof,  opposite  the 
words  "2nd  policy  year,"  appear  the  figures  $78. 
The  plaintiff  contends  that  when  the  second 

Snarterly  premium  for  the  second  year  became 
ue,  to  wit,  on  December  6,  1911,  the  policy  had 
a  loan  value  of  $10.50,  which,  under  the  "au- 
tomatically nonforfeitable"  clause  of  the  policy, 
should  have  been  automatically  applied  by  the 
company  to  the  payment  of  the  second  quarter- 
ly premium,  which  would  have  carried  the  in- 
surance beyond  the  date  upon  which  the  (usured 
died.  Eela:  <1)  The  policy  Is  not  ambiguous, 
and  parol  evidence  was  not  admissible  to  explain 
its  terms.  (2)  Construing  the  provisions  in  the 
policy  relating  to  loans,  in  connection  with  the' 
"automatically  nonforfeitable"  clause,  the  mean- 
inff  of  the  policy  is  that  at  the  time  of  the  de- 
fault as  to  Che  payment  of  the  second  quarterly 
premium  by  the  insured  the  policy  had  no  loan 
value  which  could  be  automatically  applied  to 
the  payment  of  the  premium  due,  and,  under 
the  policy,  no  amount  was  available  to  the  in- 
sured as  a  loan  until  the  end  of  the  second  year 
and  the  payment  by  him  of  a  full  annual  premi- 
um for  the  third  policy  year. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Dec  Dig.  t  179%-*  Evidence,  Cent  Dig.  K 
2066-2082,  2084 ;  t>ec  Dig.  8  450.*] 

Error  from  City  Court  of  Macon;  Bobt 
Hodges,  Judge. 

Action  by  A.  L.  Blalock,  administrator, 
against  the  Empire  Life  lusnrance  Company. 
Judgment  for  deffflidant,  and  plaintiff  brings 
error.  Affirmed. 

SOUer  &  Jones  and  Wallace  MlUer,  all  of 
Macon,  for  plaintlfC  in  error.  Hatcher  & 
Smith,  of  Macon,  for  defendant  in  error. 

RUSSELL,  J.   Judgiiieot  affirmed. 


McABTHUR  t.  WILSON.   (No.  4,972.) 
(Court  of  Appeals  of  Georgia.  Sept.  23,  1913.) 

(Byllahut  hy  the  OovrU) 

1.  SeT-OfF    and    ConNTEBCLAIlC    (|    83*)  — 
RiOBT  TO  InTEBPOSB. 

In  this  state  the  statutory  right  of  set-off 
is  restricted  to  demands  or  claims  of  a  similar 
nature,  and  a  claim  arising  ex  contractu  cannot 
be  set  off  against  a  claim  arising  ex  delicto. 
Civil  Code  1010,  |  5521 :  Geer  t.  Cowart,  5 
Ga.  App.  251,  62  S.  E.  1054. 

[Ed.  Note.— For  otber  caaea,  see  Set-Off  and 

Counterclaim,  CenL  Dig.  U  1,  32,  64,  SB ;  Dec. 
Dig.  I  33.*] 

2.  CouBTB  (S  188*)— Crrr  Goubtb— Jqbudic- 
tion-^Equitablx  Set-Ofts. 

Except  as  above  limited,  the  right  of  set-off 
is  a  purely  equitable  right,  cognizable  only  In  a 
court  of  equity.  Hecht  v.  Snook,  114  Oa.  923, 
41  8.  E.  74.  The  dty  courts  of  this  state  have 
no  jurisdiction  to  allow  eqnitahle  set-off. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  SS  439,  440,  442.  447,  44&  451,  452.  454. 
458,  464.  465,  467,  468;  Dee.  Dig.  1  188.*] 

3.  Skt-Off  and  CotrnTBBOLAiii  (I  83*)— GoR- 

TRACT  AND  TOBT. 

In  a  trover  suit  to  recover  possession  of 
personal  property,  a  plea  setting  up  a  debt 
claimed  hy  the  defendant  against  the  plaintiff 
should  not  have  been  allowed, 

[Ed.  Note.— For  other  caaeo,  see  Set^  and 
Counterclaim,  Cent.  Dig.  H  1,  32,  04,  66  ;  Dec. 
Dig.  f  33.*] 

Error  City  Goort  at  RddBvlUe;  B.  O. 
Colllna,  Judge. 

Action  by  W.  B.  McArtbnr  against  W.  O. 
Wilaon.  Judgment  for  defendant,  and  platnr 
tiff  brlnn  error.  Beveraed. 

Way  &  Bnrkhalter,  of  BeldsvUle^  for  plain- 
tiff In  error. 

HILL,  O.  J.  Judgment  reversed. 


ROGBRS-McRORIE  CO.  v.  ROBESON  CUT- 
LERY CO.   (No.  4,9860 
(Court  of  Appeals  of  Georgia.   Sept  23, 1913.) 

(ByUabu*  ly  the  Court.} 

1.  Sales  (S  347*)— Action  for  Pbicb— Evi- 
dence. 

This  was  a  suit  upon  an  account  for  goods 
sold  and  delivered.  The  defendant  pleaded  that 
the  goods  were  never  received,  and  that,  if  they 
were  delivered  to  the  carrier  as  the  agent  of  the 
consignee,  the  plaintiff  agreed  to  release  the  de- 
fendant from  payment,  and  to  look  alone  to  the 
carrier  for  the  value  of  the  goods.  The  case 
was  submitted  to  the  judge  without  the  inter- 
vention of  a  jury,  and  he  rendered  a  judgment 
in  favor  of  the  plaintiff;  the  Judgment  being 
put  upon  the  ground  "that  the  aUeged  rescission 
IS  not  effective  to  defeat  the  plaintiff's  recov- 
ery." There  was  evidence  from  which  the  Judge 
could  have  found  that  the  goods  sued  for  had 
been  actually  delivered  to  the  defendant  by  the 
carrier  at  destination.  It  follows  that  a  judg- 
ment in  favor  of  the  plaintiff  was  authorized, 
without  reference  to  whether  the  aUeged  agree- 
ment of  release  or  rescission  waa  based  upon  a 
sufficient  consideration  and  therefore  hmding 
upon  the  plaintiff. 

[Ed.  Note.— For  other  casm,  see  Sales,  Cent. 
Dig.  §§  01:12-972 ;  Dec.  Dig.  §  347.*] 
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2.  ETiDincK  a  178*)— -WrtNESBES  ({  265*)— 
Best  and  Secondabt  Evidence— Dupli- 
cate Biix  OP  liADina — Memobanduu. 

The  admission  in  evidence  of  the  alleged 
duplicate  bill  of  lading  Inned  by  the  initial  car- 
rier affords  no  gronnd  for  a  new  trial,  both  be- 
cause it  appeared  that  the  original  bill  of  lading 
was  beyond  the  jurisdiction  of  the  court  and 
not  accessible  to  the  plaintiff,  and  because  the 
duplicate  was  tiie  bluest  and  best  evidence  that 
could  be  produced.  Furthermore,  there  was  ev- 
idence of  an  actual  delivery  of  the  goods  to  the 
initial  carrier.  While  the  witness  who  testified 
as  to  the  delivery  of  the  goods  to  the  carrier 
stated  that  his  testimony  was  based  upon  a  cer- 
tain memorandnm  with  which  he  had  refreshed 
his  recollection,  it  appeared,  from  his  testimony, 
that  he  linew  the  memorandnoi  was  correct  at 
the  time  it  was  made,  and  that  it  was  made 
eitlier  by  himself  or  under  his  supervision.  The 
testimoo;  was  therefore  admissible.  Lenney  v. 
Finley,  118  Ga.  427,  45  S.  R  817.  There  was 
no  material  error  in  any  of  tba  mlinga  com- 
plained of. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §{  695-599:  Dec.  Dig.  {  179;*  Wit- 
sfgses.  Cent.  Dig.  ({  874-890;   Dec  Dig.  1 

Error  from  Cit7  Oourt  of  Baxley;  D.  W. 
Krausa,  Judge. 

Action  by  the  Robeson  Cutlery  Company 
against  the  Bogers-McRorle  Company.  Judg- 
ment for  plalDtlfC.  and  defendant  brings  er- 
ror. Affirmed. 

Parker  9t  Hlghsmlth,  of  Baxley,  for  plain- 
tier  In  error.  R.  L.  J.  &  S.  J.  Smith,  Jr^  of 
Commerce,  and  Little,  Powell,  Hooper  & 
Goldstein,  of  Atlanta,  for  defendant  in  error. 

BUSSELI^  J.   Judgment  afBrmed. 


EXROD  T.  M.  G.  KISER  A  CO.  (No.  4,799.) 
(Court  of  Appeals  of  Georgia.  Sept  28,  1913.) 

1.  Accord  and  SATisrAcnoH  (|  11*)— Foau 

or  AOBEEUIHT— GBEOK— COHDITIDN  OT  AO- 
dPTANCB. 

Where  a  debtor  sends  to  Ua  creditor  a 
check  which  contains  a  statement  to  the  effect 
that  it  is  to  be  applied  in  full  settlement  of  all 
accounts  and  notes  due  by  the  debtor  (and  as 
to  the  amount  of  which  indebtedness  the  par- 
Ctes  were  in  dispute),  the  creditor's  acceptance 
and  collection  of  the  check  will  operate  as  a  full 
aettlement  and  satisfaction  of  all  accounts  and 
notes  owing  the  creditor  by  the  debtor  previous 
to  that  date.  Baas  Dry  Goods  Co.  v.  Roberts 
Coal  Co.,  4  6a.  App.  SZio,  61  S.  E.  1134 ;  Wil- 
cox T.  Rogers,  18  Ga.  App.  — ^  TO  S.  E.  219. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  U  75-82;  Dec:  Dig.  { 

2.  Trial  (5  203*)— iNsrsDonoNft-IasuEa. 

This  being  a  suit  npon  a  promissory  note, 
and  the  only  defense  filed  by  toe  defendant  be- 
ing that  of  accord  and  satisfaction,  by  reason  of 
the  fact  that  the  plaintiff  had  accepted  and  col- 
lected a  check  containing  a  condition  such  as 
that  above  mentioned,  and  there  being  evidence 
offered  in  support  of  that  defense.  It  was  error 
to  charge  the  jnry  in  substance  that  the  de- 
fendant conld  not  prevail  unless  he  showed  that 
the  note  sued  on  had  been  paid,  and  to  omit  to 


give  in  charge  the  principle  announced  In  the 

preceding  headaote. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  477-479 ;  Dec.  Dig.  fkOS.*} 

Error  from  Superior  Court,  Hart  County ; 
D.  W.  Meadow,  Judge. 

Action  by  M.  C.  Kiser  &  Co.  against  D.  N. 
Elrod.  Judgment  for  the  plalntUb,  and  de- 
fendant brings  error.  Berersed. 

Skelton  ft  Skelton,  of  Hartwell,  for  plain- 
tiff In  error.  Jas.  H.  Skelton,  of  Hartwell, 
for  defendants  In  error. 

BUSSELLb  J.   Judgmrat  rerecMd. 


IJTTLB  ROCK  FURNITURE  CO.  T. 
JONES  &  GO.  et  aL   (No.  6.009.) 

(Court  of  Appeals  of  Georgia.  Sept  28,  IfilSO 

(ByUabut  by  the  Court.) 
L  Novation  (8  1*)— Peincipai.  and  StTBRT 

(I  97)— DlSCUABQB  OF  SUBETT. 

A  change  In  the  nature,  or  terms  d  a  con- 
tract ia  called  novation.  Such  novation  with- 
out the  consent  of  the  surety  discharges  him. 
Civil  Code  1910,  I  3543:  Bethune  v.  Dozier, 
10  Ga.  236. 

[£d.  Note.— For  other  cases,  see  Novation, 
Cent  Dig.  |  1:  Dec.  Dig.  1 1;^  Principal  and 
Surety.  Cent  Dig.  H  146-108;  Dea  Dig.  { 


87.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4848-4861 ;  vol.  8,  p.  7733.] 

2.  PBinciFAi.  AND   SuBcrr   a   97*)  — Dlg- 

OHABOE  or  SUBETT  — AI.TKRATION  Of  COIT- 
TBACT. 

This  rule  will  not  be  altered  by  the  fact 
that  the  change  In  the  contract  which  was 
made  without  the  knowledge  or  consent  of  the 
surety,  nevertheless  Inured  to  the  benefit  of  the 
principal  and  the  surety.  If  the  change  Is 
made  without  the  knowledge  or  consent  of  the 
surety,  the  surety's  complete  reply  ia  "Non 
hBK  la  ftadera  vent**  BiU  t.  O'Neill,  101  Ga. 
832,  28  S.  B.  99& 

[Ed.  Note.— For  other  eases,  see  Principal  and 
Surety,  Cent  Z)lg.  H  146-188;  Dee.  Dig.  S 
97.*] 

3.  GUABAHTr  (%  53*)  —  DlSOHABOE  —  OHARQE 

IN  CONTBACT. 

The  above-stated  rule  applies  to  guarantors 
as  well  as  to  sureties;  and  any  material  altera- 
tion in  the  original  contract,  without  the  Itnowl- 
edge  or  consent  of  the  guarantor  thereof,  would 
relieve  him  from  the  guaranty.  Johnson  v. 
Brown,  51  Ga.  498. 

[Ed.  Note. — For  other  case,  see  Guaranty, 
Cent  Dig.  8S  64,  66;  Dec.  Dig.  |  53.*] 

4.  GUABANTT  (I  53*)  —  DiSOHABOK  —  ChANOB 
IN  GQNTBACT. 

The  Little  Rock  Fumltnre  Company  en- 
tered into  a  contract  with  Jones  &  Co.  to  fur- 
nish to  them  a  certain  number  of  cots  and 
equipment  to  be  used  at  the  Confederate  re- 
union in  Macon,  at  stipulated  terms.  The 
Georgia  Life  Insurance  Company  went  on  the 
bond  of  Jones  &  Co.  to  guarantee  the  perform- 
ance of  their  part  of  the  contract  Subsequent- 
ly the  original  contract  was  changed  in  materi- 
al parts,  without  the  knowledge  or  consent  of 
the  guarantor.  These  facta  appeared  from  the 
allegatioOB  of  the  petition.  BfUL  that  the  Judg- 
ment sustaining  a  demurrer  filed  by  the  Insnr- 
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anee  company.  Betting  up  the  DovatioD  aod  Its 
consequeot  release,  was  properly  raatained. 

[Bd.  Note.— For  other  cases,  see  Ouaranty, 
Cent.  Die.  II  M,  66;  Dec  Dig.  |  63.«j 

5.  Appeal  and  Brbob  3|  206,  260*)— Objkc- 
TioN  TO  Exclusion  or  FLAiimiT''B  Evi< 

DBNCB—SuFPiciENCT— Nonsuit. 

The  trial  judge  haTiDe,  on  objection,  ex* 
cinded  from  the  evidence  all  the  testLmony  in- 
troduced by  the  plaintiff  to  anstain  the  allega- 
tiona  of  the  petlnon  as  laid,  and  this  judgment 
not  having  been  excepted  to,  the  award  of  a 
nonault  was  proper.  The  correctness  of  the 
judgment  exclndint;  the  evidence,  where  no  oV 
jection  or  exception  waa  filed  to  that  judgment, 
could  not  be  brought  in  question  by  an  exception 
to  the  judgment  awarding  a  nonsuit.  This  being 
the  situation,  this  court  must  assume  that  the 
exclusion  of  the  testimony  was  proper ;  and  the 
exclusion  of  the  testimony  left  the  plaintiS 
where  it  could  not  legally  reooTer. 

[Ed.  Note. — For  other  cum,  see  Appeal  and 
Error,  Cent.  Dig.  |J  128171282.  iSSr-lfilS; 
Dec.  Dig.  IS  205,  260.*] 

Error  ftom  City  Conrt  of  Vacon;  Bobt 
Hodges,  jDdge. 

Action  by  the  Uttle  Rock  Fnmltaie  Com- 
pany against  Jones  A  Co.  and  others.  Jndg- 
meat  for  defendants,  and  plaintiff  biti^s  er- 
ror. Affirmed. 

Jno.  R  Zi.  Smith  and  W.  D.  HcNell.  both 
of  Macon,  for  plaintiff  In  error.  Miller  & 
Jones  and  Bobt  W.  Bamea;  all  of  Macon,  tor 
defendants  in  error. 

HILL,  C.  J.  Jodgment  affirmed. 


GITT  DRUG  CO.      AMERICAN  BODA 
FOUNTAIN  CO.   (No.  4,861.) 

(Court  of  Appeals  of  Georgia.  Sept  23, 1913.) 

(Byttahua  by  the  Court.) 

1.  Fbacds,  Statute  of  ({  96*)— Pbinoipal 

AND  AGENT  (8  lUii*>— SAU  BT  A0ENT~AP- 

FBOVAL  OF  PbINCIPAI.. 

Where  an  agent  for  the  sale  of  personal 
property  receives  an  order  for  its  purchase,  in 
which  is  a  recital  that  the  order  is  taken  sub- 
ject to  the  approval  of  his  principal,  no  sale  is 
completed  until  the  prindpal  approves  the  or- 
der; and  where  the  purchase  price  exceeds 
$60,  such  approval  must  be  in  writing,  in  order 
to  comply  with  the  statute  of  frauds.  Civ. 
Code  1910,  I  3222,  par.  7.  Prior  to  its  accept- 
ance by  the  principal  the  order  is  merely  an  of- 
fer to  boy,  and  it  does  not  become  a  complete 
contract  of  sale  nntil  it  has  been  accepted  by 
the  principal  in  writing.  The  fact  that  the  pro- 
posed purohaser  pays  to  the  agent  to  whom  the 
order  18  deUvered  the  sam  oi  $1  aa  a  part  of 
the  purchase  price  does  not  dispense  with  the 
necessity  for  a  written  acceptance  by  the  prin- 
cipal, in  the  absence  of  proof  that  the  money 
was  paid  to  and  accepted  by  the  principal  with 
knowledge  of  the  terms  of  the  order. 

fEd.  Note.— For  other  cases,  see  Frauds. 
Statute  of,  Cent  Dig.  88  183-185;  Dec.  Dig.  f 
fl5;*  Principal  and  Agent,  Cent.  Dig.  S|  278- 
293,  353-355,  367 ;  Dec  Dig.  |  103.*] 

2.  DiBECTED  VeBDICT  APPBOVBO. 

The  foregoing  propositions  control  the 
case.  The  evidence  demanded  the  verdict  in 
ftivor  of  the  plaintiff,  and  the  court  did  not  err 
in  directini;  the  jury  bo  to  find. 


Error  from  City  Court  of  Grange; 
Frank  Harwell,  Judge. 

Action  by  the  American  Soda  Fountain 
Company  against  the  City  Drug  Company. 
Judgment  for  plaintiff,  and  defoidant  brlngB 
error.  Affirmed. 

B.  A.  Jones,  of  La  Grange,  for  plaintiff  In 
error.  Hatton  Lorejoy,  of  La  Grange^  for 
defimdant  in  error. 

BU8SELL,  J.   Judgment  affirmed. 


BALLARD  t.  DANIEL  et  bL  (No.  4,819.) 
(Court  of  Appeala  of  Georgia.   Sept  23, 191S.) 

fSyUabitt  bp  tJie  OourtJ 

1.  Certiobabi   (I  70*) —Appeal  — AasioiT- 

MENTS  of  EbBOB— CeBTAINTT  AND  CLEAB- 

NESS. 

There  Is  so  merit  in  the  motion  to  dismtss 
the  bill  of  exceptions  because  the  assignments 
of  error  are  insufficient 

[Ed.  Note.— For  other  caaes,  see  OertiorarL 
Cent  Dig.  II 185-208;  Dec:  ]5ig.  {  70.  •) 

2.  Justices  of  the  Peace  (|  202*)- Review 

BT  CEBTIOBABI— AeSIQNJtENTS  OF  BbbOB. 
Thoagb  the  allegations  and  assignments  of 
error  in  the  petition  for  certiorari  were  not  very 
clearly  or  intelligibly  set  forth,  they  were  not  so 
indefinite  or  unint^igible  as  to  require  a  dis- 
missal of  the  certiorari  on  that  ground  by  the 
judge  of  the  superior  court 

[Ed.  Note.— For  other  cases,  see  Justices  <tf 
the^  Peace,  Cent  Dig.  H  778-789:  Dec.  Dig. 

Error  from  Superior  Court,  Morgan  Coun- 
ty ;  Jas.  B.  Park,  Judge. 

Certiorari  by  R.  L.  Ballard  against  C.  E. 
Daniel  and  others  to  review  a  Judgment  of 
a  Justice  of  the  peace.  To  the  order  of  the 
superior  court  dismissing  the  certiorari,  the 
petitioner  brings  nror.  Berersed. 

BL  a  Few,  of  Madison,  for  plaintiff  in 
error.  E.  H.  George,  of  Madlaon,  for  defmd- 

ants  in  error. 

HILL,  C.  J.  [1]  1.  This  was  a  foreclosure 
of  a  laborer's  Hen.  The  fL  fa.  issued  thereon 
was  levied  upon  certain  property  to  which 
a  claim  was  interposed.  On  the  trial  of 
the  claim  case  In  the  Justice's  court,  the  Jus- 
tice found  In  favor  of  the  claimant  The 
plaintiff  sued  out  a  writ  of  certiorari,  and 
In  the  superior  court  the  Judge  dismissed  it, 
on  the  ground  that  the  assignments  of  error 
complaiued  of  were  insufficient  and  defective. 
When  the  case  was  called  for  argument  in 
this  court,  a  motion  was  made  to  dismiss  the 
bin  of  exceptions  because  It  failed  to  Bped^ 
plainly  the  decision  complained  of;  that  "the' 
assigumenta  of  error  were  insufficient  In  law ; 
that  the  assignments  of  error  were  confused, 
incoherent,  and  unintelligible,  and  failed  to 
present  clearly  any  statement  of  the  rulings 
of  which  It  seeks  to  complain  and  the  mat- 
ters which  transpired  in  the  court  below." 

The  assignments  of  error  are  as  follows: 


"For  other  cum      same  toplo  and  aecUon  NUHBBR  In  Dec.  Dig.  a  Am,  Die.  Key-No.  Series  A  Rsp'r  lodexw 


Digitized  by 


Google 


TAOICSON 


(1)  That  the  conrt  erred  in  not  dl^otfov  ot 
tbe  traverse  filed  to  the  truth  of  the  answer 
of  the  magUitrate  whose  JndsineDt  was  the 
Babject-matter  of  flie  complaint;  ^  ttiat  the 
court  erred  In  4m"*'^'"g  said  certiorari  up- 
on the  gronnd  that  the  errors  complained  of 
were  Insufficiently  assigned,  said  assignment 
being  as  follows:  "That  the  court  erred  in 
passlag  the  order  d'f"'*"«'"S  Bnid  levy  and 
said  laborer's  lien  apon  all  the  grounds  as 
ther^  stated,  which  said  order  Is  as  fbl- 
lowa:  'After  argoment  had,  after  all  ot  the 
evidence  of  the  plaintiff  was  Introduced,  on 
motion  of  the  claimant's  attorney,  it  is  or^ 
dered  that  said  levy  be  dtenilssed  on  the 
grounds  that  the  evidence  fails  to  show  that 
the  contract  of  labor  was  completed,  or  that 
the  plalntifC  was  forced  to  abandon  her  con- 
tract of  labor,  or  that  she  had  fully  settled 
with  her  employer,  tbe  defendant  in  fl.  fs., 
witb  the  cotton  picked  to  the  date  of  said 
levy.  In  open  court  this  the  12th  day  ot  Dec., 
1910.  E.  H.  Prince,  J.  P.'  To  which  errors 
of  tbe  court  in  passing  said  order  as  afore> 
said  on  the  8th  day  of  March,  1018,  dismiss- 
ing said  petition  for  certiorari  and  disallow- 
ing the  same,  plaintiff  says  was  error,  and  to 
said  error  of  the  conrt  she  then  excepted,  and 
now  «cept8  and  assigns  the  same  as  error 
upon  all  of  the  grounds  as  stated  in  the  orig- 
inal petition  for  certiorari  and  as  hereinbe- 
fore in  this  bill  of  exceptions  stated  fully." 
Wbile  the  assignments  ot  error  are  not  very 
aptly  or  clearly  stated  in  the  bill  of  excep- 
tions, we  think  they  are  sufficient  to  furnish 
all  the  necessary  information  for  this  court ; 
and  the  motion  to  dismiss  is  therefore  over- 
ruled. 

[2]  Z  We  think  that  the  Judge  of  the  su- 
perior conrt  erred  in  dismissing  the  certio- 
rari on  the  ground  that  the  petition  failed 
to  set  out  any  sufficient  assignments  of  er- 
ror, or  to  inform  the  court  as  to  what  tran- 
spired in  tbe  magistrate's  court  on  the  tri- 
al of  the  case.  The  assignments  of  error 
contained  in  tbe  petition  for  certiorari  may 
be  briedy  stated  as  follows:  After  stating 
the  character  of  the  case,  it  is  alleged  that  the 
Judgment  was  adverse  to  the  petitioner,  and 
being  dissatisfied  therewith,  she  (petitioner) 
brings  her  petition  for  certiorari  within  30 
days  after  the  final  determination  of  said 
case,  and  then  proceeds  plainly  and  distinctly 
to  set  forth  what  occurred  on  the  trial  of 
the  case  and  the  errors  complained  of.  First 
Petitioner,  being  plaintiff  in  laborer's  lien, 
tendered  issue,  and  Issue  was  Joined,  where- 
upon the  claimant  moved  the  court  to  dismiss 
said  Hen  foreclosure,  upon  the  ground  that  it 
did  not  distinctly  set  forth  that  the  contract 
bad  been  fully  performed.  Whereupon  peti- 
tioner offered  the  following  amendment: 
"And  now  comes  the  affiant,  in  case  of  Rosa 
Lee  Ballard  v.  C.  F.  McDonald  and  amends 
her  affidavit  In  said  matter,  and  for  cause 
of  amendment  says  :   The  nonperformance  of 


tbe  contract  to  a  flntsh  was  caused  by  breadi 
of  the  contract  on  the  part  of  O.  F.  McDonald 
refusing  to  deliver  to  her  ber  part  of  the 
crops  as  marketing  «ald  cr^p,  and  Charlie 
Daniel,  the  claimant  in  said  matter,  to  do  the 
same" — which  amendment  was  allowed.  Bvi- 
denee  was  then  Introduced  by  the  plaintlfl 
in  suppOTt  of  her  lien.  After  the  conclusion 
of  the  evidence  the  follovrlng  order  was 
passed  by  tbe  magistrate:  "After  all  the  evi- 
dence for  the  plaintiff  was  inteoduced,  on  mo- 
tion of  the  claimant's  attorney  it  is  ordered 
ttiat  said  levy  be  dismissed,  on  the  ground 
that  tbe  evidence  falls  to  show  that  the  con- 
tract for  labor  was  completed,  or  that  the 
plaintiff  was  forced  to  abandon  her  said  con- 
tract of  labor,  or  tbat  she  had  fully  settled 
with  ber  employer,  the  defendant  in  fl.  i^., 
with  the  cottod  picked  to  the  date  of  said 
levy."  Petitioner  assigned  tbe  following  er- 
rors: "That  the  court  erred  in  passing  the 
order  dismissing  said  levy  and  said  laborer's 
Hen  upon  all  the  pounds  aa  tlureln 
sUted." 

The  assignments  of  error  are  somewuat 
confused,  but  we  think  that  they  are  sufficient- 
ly specific,  and  that  the  Judge  of  the  superior 
court  erred  in  dismissing  the  certiorari  on 
the  ground  that  the  assignments  were  not 
sufficiently  definite  and  specific.  We  think,, 
further,  that  the  Judge  should  have  submitted 
to  the  Jury  the  traverse  to  the  answer  of  the 
magistrate,  and  should  also  have  passed  ap- 
on tbe  assignments  of  error  upon  their  muit. 

Judgment  reversed. 


JACKSON  V.  STATE   (No.  6,012.) 
(Conrt  of  Appeals  of  Georgia.   Sept.  17,  181S.> 

(ByUahiu  %y  the  Court.) 
GaiMiNAi.  Law  (|  1092*)-'Biu,  or  Excsp- 

TION9— SEBVIOB— CeBTIFICATE  OF  ATTOBNET. 

There  is  no  provision  of  law  for  serving  a 
bill  of  exceptions  upon  the  opposite  party  by 
mail.  Tbe  mere  certificate  <a  coimsel  is  not 
proper  evidence  service  of  a  bill  of  excep- 
tions. In  the  present  case,  the  only  evidence  of 
service  of  the  bill  of  exceptions  being  a  state- 
ment indorsed  thereon  and  signed  by  counsel 
for  tbe  plaintiff  in  error,  to  tbe  effect  ttiat  he 
had  served  tbe  Bolicitor  general  "with  the  with- 
in bill  of  exceptions  by  mailing  to  him  through 
the  U.  S.  mail  a  copy  of  the  within,"  the  motion 
of  the  solicitor  general  to  dismiss  tbe  writ  of 
error  must  be  sostained.  Cfv.  Code  Ktlft  | 
6160;  CUrk  v.  Lyon,  48  Ga.  126. 

[Ed.  Note.— For  other  cases,  see  GrimlDal 
Law,  Cent.  Dig.  «  2803, 2829,  2834-^2861,  29U  ; 
Dec.  Dig.  I  1002.*] 

Error  from  Superior  Court,  Laurens  Coun- 
ty; K.  J.  Hawkln,  Judge. 

Leila  Jackson  was  convicted  of  selling  Ua- 
uor,  and  brings  error.  Dismissed. 

Howard  A  Kea,  of  DubUn,  for  plaintiff  In 
error.  B.  L  Stephais,  SoL  Gen.,  of  Wrtgjits- 
vUle,  for  the  Stata 

RT.'SSELL,  J.    Writ  of  error  dismissed. 
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CENTRAL  OF  GEOKGIA  RY.  CO.  t.  McKEY. 

(No.  4,851.) 
(Court  of  Appeals  of  Geor^  Sept  23, 1913.) 

fBvWaliu  6v  the  Oourt.) 

1.  RAILKOADS  (I  369*)— INJUBIBS  TO  PiBSONB 

OH  Track— Statutoht  Signals. 

A  railroad  company,  relativelr  to  a  person 
Dot  upon  or  approachiDg  a  public  croBsinK,  is 
under  no  duty  to  comply  with  the  statutory  re- 
quirements as  to  giving  signals  and  checking 
toe  s^eed  of  its  train ;  and  the  failure  to  com* 
ply  with  such  requirements  is  not  as  to  such  a 
person,  negligence  for  which  damages  may  be 
recovered.  Atlanta  &  Charlotte  Air  Une  Rail- 
way Go.  V.  Gravitt,  93  Ga.  369  (4),  20  8.  E. 
550.  26  L.  R.  A.  553,  44  Am.  St  Bep.  146. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1259-1262;  Dee.  Dig.  |  S69.*] 

2.  Railroads  (8  S59*)— iNJUBina  to  Pbesons 
ON  Track— DoTT  op  Company. 

A  driver  of  an  automobile,  who  andertakes 
to  cross  a  railroad  elsewhere  than  at  a  public 
crossing,  cannot  recover  for  injuries  to  the  au- 
tomobile, received  in  conaequence  of  a  collision 
with  a  passing  train,  solely  upon  the  ground 
that  the  railroad  company's  servants  failed  to 
comply  with  the  statutory  requirements  in  ref- 
erence to  ringing  the  bell  or  blowing  the  whis- 
tle and  checking  the  speed  of  the  train.  The 
only  doty  which  the  railroad  company  owes  to 
a  person  In  such  a  situation  Is  not  to  injure 
him  or  his  property  wantonly  or  willfully,  and 
to  use  ordinary  care  to  prevent  such  injury 
after  the  person  or  his  property  is  discovered. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  1288,  1230;  Dec.  Dig.  i  359.*] 

8.  Railroads  (i  889*)— Injuries  to  Pbbsons 
ON  Track- Proxiuatb  Cadsb— Failure  to 
GivK  Signals. 

The  fsilure  of  the  engineer  to  give  the 
signals  required  by  the  statute  when  approach- 
ing a  public  crossing  will  not  impose  liability 
upon  a  railroad  company  to  a  person  upon  or 
near  the  railroad  track  who  is  fnlly  aware  of 
the  approach  of  the  train.  In  such  a  case  fail- 
ure to  give  the  statutory  warning  of  the  ap- 
proach of  the-  train  cannot  be  regarded  as  the 
proximate  cause  of  an  injury  sustained  by  a 
person  having  knowledge  of  the  approach  of 
the  train.  Central  Railroad  v.  Brinson,  70  Ga. 
209. 

[Ed.  Note.— For  other  cases,  see  RailroadB, 
Cent  Dig.  IS  1319-1323;  Dec.  Dig.  §  3S9.*1 

4.  Negligence  (§8  136,  141*)— Comparative 
Negligence — Question  fob  Jubt— Instruc- 

IZONB. 

There  being  evidence  of  mutual  negligence 
on  the  part  of  the  driver  of  the  automobile, 
as  well  as  on  the  part  of  the  defendant,  and 
the  comparison  of  such  negligence  being  a  ques- 
tion for  the  Jury,  it  was  error  to  refuse  a  writ- 
ten request  to  cnarge  as  follows:  "If  you  be- 
lieve that  the  plaintiff  and  the  defendant  were 
both  negligent,  but  the  negligence  of  the  plain- 
tiff  exceeded  that  of  the  defendant,  or  equaled 
it,  then  the  plaintiff  could  not  recover,  and  you 
should  find  for  the  defendant"  Macon  Railway 
&  Lipht  Co.  V.  Carger.  4  Ga.  App.  477,  61  S. 
E.  882;  Brunswick  &  Western  R.  Co.  v.  Wig- 
g|B,  113  Ga.  842.  39  S.  E.  651.  61  U  B.  A. 


[Bd.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  277-^,  382-399;  Dec.  Dig.  §§ 
136,  141.*1 

5.  Railroads  (f  400*)— Injtjbiks  to  Persons 
ON  Track  —  Instructions  —  Fboxiuate 
Cause. 

It  being  nndispnted  In  the  evidence  that 
the  driver  of  the  automobile  saw  the  ap- 


proaching train  at  a  distance  of  about  a  mile 
from  where  the  coUidon  occurred,  Ae  trial 
judge  should  have  instructed  the  jury  that  the 
failure  of  the  engineer  to  ring  die  bell  and 
blow  the  whistle  would  not  be  mch  ne^igenee 
as  would  afford  the  idaiiitiff  ground  for  com- 
plaint 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  H  1365-1381;  Dea  Dig.  {  400.*] 

e.  Tbial  (|  296*)— iNSTSUonoKB— Cube  bt 

OrnKB  Inotructions. 

The  charge  to  which  exception  is  taken  Sn 
the  third  ground  of  the  amendment  to  the  mo- 
tion for  a  new  trial  was  not  erroneous,  in 
view  of  tile  fact  that  the  trial  Judge,  in  anoth- 
er part  of  tile  charge,  Instructed  the  Jury  in 
reference  to  the  law  of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
^.^81,705-713,  715,  716,  718;   Dec  Dig,  | 

7.  Meolioencb  <|  101*)— Railroads  (S8  387. 
889,  895,  896*)— iNJtTBiES  to  Pebsonb  on 
Tback— Actions— BUBDEN  or  Pbooe— Coji- 
PARATivE  Negligence. 

Where,  in  a  suit  against  a  railroad  com- 
pany for  damages,  it  appears  that  injury  has 
been  sustained  by  the  running  of  the  defend- 
ant's trains,  a  presumption  of  ne^^gence  aris- 
es against  the  railroad  company,  and  it  carries 
the  burden  of  proving  that  it  exercised  all  or- 
dinary and  reasonable  care  and  diligence.  This 
msy  be  done  tether  by  showtng  that  the  plain- 
tiff was  at  fiiult  equally  witii  or  more  than  tiie 
defendant^  or  that  the  injured  party  could  by 
the  exercise  of  ordinary  care  have  avoided  the 
consequences  of  the  defendant's  negligeDce,  or 
that  the  injury  was  due  to  an  unavoidable  acci- 
dent for  whidi  neither  party  was  to  blame. 
The  railroad  company  may  defend  by  proving 
one  or  more  of  the  foregoing  theories  of  de- 
fense. It  ia  not  bound,  at  all  events,  to  prove 
any  particular  one  or  more  than  one  of  tiiem ; 
and  therefore  the  court  erred  in  [dadng  the 
burden  upon  the  defendant  in  this  case  of  show- 
ing that  the  plaintiff  was  guilty  of  negligence 
or  that  the  occurrence  was  an  accident 

[Bd.  Note.— For  other  cases,  see  Negligence. 
Cent  Dig.  H  85,  163.  164:  Dec  Dig.yl01;* 
Railroads.  Cent.  Digr?*  1296.  1314-m8. 1319- 
1323.  1339,  1340,  1341-1348.  1857;  Dec  Dig. 
SS  387,  389,  395,  396.*] 

8.  Trial  (J  251*)— Instructions— Issues. 

The  question  of  the  width  of  the  public 
highway  was,  under  the  pleadlnga,  pertinent 
only  for  the  purpose  of  iUustrating  the  ques- 
tion whether  the  plaintilfB  automobile  stopped 
within  the  public  highway  or  beyond  the  high- 
way. The  only  allegation  of  negligence  in  ref- 
erence to  the  character  of  the  crosring  main- 
tained was  that  it  was  not  so  filled  or  devated 
as  to  afford  a  safe,  easy,  and  convenient  pas- 
sage for  automobCes  and  other  vehicles;  hence 
the  question  of  negligence  of  the  defendant  in 
the  maintenance  of  the  crossing  should  be  con- 
fined to  the  epedfle  act  of  negligence  charged 
in  the  petition. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  n  587-596;  Dec  Dig.  t  251.*J 

9.  Appeal  and  Error  (S  1066*} — Ha'*«t.esb 

EBROR— lONOBIHG  ISSUES. 

There  was  evidence  from  which  tiie  jury 
could  find  that  at  the  time  of  tlie  colUrion  the 

automobile  was  on  the  railroad  at  a  public  cross- 
in^r,  and  that  the  defendant  was  negligent  in 
failinp:  to  check  the  speed  of  its  train  before 
reaching  the  crossing.  In  view  of  the  fact  bow- 
ever,  that  there  was  a  confiict  in  the  evidence 
as  to  tbe  location  of  the  sutomobil^  tiie  errors 
indicated  above  required  the  grant  of  a  new 
trial 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |  4220;  Dec  Dig.  |  1006.*] 
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Error  from  City  Court  of  Forsjtb;  V.  B. 
Cabanlss,  Judge. 

Action  by  T.  S.  McEey  against  tlie  Central 
of  Georgia  Railway  Company.  Jn^^ment 
for  ^alntlfl;  and  defendant  brlnci  wror.  Be- 
versed. 

Uoyd  Cler^nd,  of  Grlffln,  J.  E.  Hall,  of 
Macon,  and  WllUngham  ft  Wllllngbam,  of 
FoTsytli,  fOr  plaintiff  In  error.  Wbttaker  ft 
Dukea,  ctf  ValdoBta,  for  defendant  In  error. 

BUSSEUJ,  J.  Judgment  rewaed. 


HALL     C.  3.  ROEHH  ft  CO.    (No.  4,806.) 
(Court  of  Appeals  of  Georgia.   Sept  23,  1913.) 

(ByJMu*  »r  the  Com%) 

AXTKAL  AND  EBBOK  (|  93*)— DeCIBIONS  RI* 
THWABUr. 

"Where  tbe  only  gneatloaa  presented  for 
review  this  court  arise  open  rulings  by  the 
conrt  below  on  the  trial  of  the  Issue  raised  by 
spedal  plea  to  the  jurisdiction,  which  was  not 
sustained  by  the  verdict  thereon  returned,  and 
it  appears  that  neither  a  reTersal  of  any  one 
or  more  of  such  mlings  nor  a  setting  aside  of 
such  Terdiet  would  opetate  to  terminate  the 
main  case,  but  would  leave  the  same  stiU  pend- 
ing, the  writ  of  error  is  premature,  and  must 
be  dismissed."  Ross  v.  Mercer,  115  Ga.  353, 
41  S.  E.  594.  See,  also.  State  Mutual  Asa'n 
T.  Kemp,  115  Ga.  355,  41  S.  E.  652;  Warren 
T.  Blevins,  94  Ga.  215,  21  S.  E.  459. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  643-647;  Dec.  iMg.  1 93.*] 

Error  from  City  Oonrt  of  Bainbridge ;  H. 
B.  Spoonor,  Judge. 

Action  by  C.  J.  Roehr  ft  Co.  against  0.  O. 
HalL  The  court  made  certain  TuHngs  on  the 
trial  of  a  apeelal  plea,  which  was  not  sus- 
tained by  the  Tordlct  returned,  and  defend- 
ant brings  error.  Writ  of  error  dismissed. 

B.  G.  Hartsfield,  of  Bainbridge,  for  plain- 
tiff In  error.  J.  0.  Hale,  of  Bainbridge,  for 
defendant  In  «Tor. 

RUSSELL,  J.  Writ  of  error  dismissed. 


LOUISIANA  RED  OTPRESS  CO  T. 
GEORGE  GILMORE  ft  CO. 
(No.  4,813.) 

(Court  of  Appeals  of  Georgia.    Sept.  23,  1913.) 

(SyUahtit  hy  Ihe  Court.) 

1.  CnsToirs  and  Ubaoes  (S  10*)— Applica- 
tion— SCOPB. 

Where  one  goes  Into  the  open  market  of  a 
particular  trade  or  business  and  makes  a  con- 
tract to  purchase,  he  is  bound  by  a  caatom  nni- 
renal  in  its  character,  which  is  applicable  to 
that  particular  trade  or  business  (the  custom  be- 
coming by  implication  a  part  of  tbe  contract), 
unless  the  contract  stipuutes  to  the  contrary, 
or,  in  making  the  purchase,  the  purchaser  noti- 
fies the  seller  that  the  contract  Is  made  with- 
out regard  to  tbe  particular  custom. 

[Ed.  Note.— For  other  cases,  Customs  and 
Usages,  Cent.  Dig.  H  U-^l.  85-89;  Dec.  Dig. 

f  io.*i 


2.  GusToua  AND  UaAOXS  9  21*)— SumoZBR- 

CT  or  EVIDENCB. 

The  evidence  in  the  present  case  was  issu- 
able as  to  the  character  and  universality  of  the 
custom  claimed  by  the  plaintiff  to  exist  in  the 
market  where  tbe  purchase  was  made,  and  as  to 
the  knowledge  of  the  defendant  of  the  existence 
of  such  custom,  and  also  as  to  wbether  the  con- 
tract was  made  Irrespective  of  the  custom. 

[Ed.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  1 47 ;  Dec.  Dig.  8  21.*] 

Error  from  City  Conrt  of  SanderBrllle: 
B.  W,  Jordan,  Judge. 

Action  by  tbe  Louisiana  Red  Cypress 
Company  against  George  Gllmore  &  Co. 
Judgment  for  defendants,  and  plaintiff  brings 
error.  Reversed. 

Goodwin  &  Wood,  of  Sandersvllle,  for 
plaintifl  in  error.  Evans  &  Erans,  of  Sand- 
ersvllle, for  defendants  In  error. 

HILL,  C.  J.  Gllmore  ft  Co.,  of  Warthen, 
Ga.,  inquired  by  letter  of  the  Louisiana  Red 
Cypress  Company,  of  New  Orleans,  La.,  for 
prices  on  best  cypress  shlogles  in  car  load 
lots.  In  reply  the  Louisiana  Red  Cypress 
Company  wrote,  making  the  following  Quota- 
tions of  prices: 


"4'^'  BMt  Cypress  Shingles. 

Q"       M  N  M  ' 


¥4  30 

4  30 
4  30** 


On  receipt  of  these  quotations  of  prices 
Gllmore  &  Co.  ordered  a  car  load  of  flve- 
luch  shingles,  specifying  that  10,000  sis-inch 
ahlnglea  be  Included  In  the  sblpmenL  The 
car  of  ablngles  was  shipped  to  Gllmore  ft 
Co.  and  was  received  by  them.  They  re- 
ceived from  the  Louisiana  Red  Cypreaa  Com- 
pany a  bill  for  166,000  shingles,  covering  the 
shipment,  and  they  replied  that  they  had 
coonted  the  shingles,  and  that  there  were 
only  131,500  ablngles.  Tbe  Louisiana  Red 
Cypress  Company  admitted  that  tills  was  tbe 
correct  number  of  pieces,  and  took  the  posi- 
tion that  the  shingles  were  sold  on  the  basis 
of  the  standard  shlpgle  of  four  inches  in 
width;  that  when  ablngles  foor  Inches  In 
width  are  bought,  the  pnrctaaser  recdves 
1,000  pfeces,  which  are  counted  as  1,000 
shingles;  that  when  he  orders  flve-lncb  shin- 
ies he  receives  800  pieces  counted  as  1,000 
shingles  (on  the  baala  of  fOur-lncb  shingles 
this  being  tbe  unit  and  standard  of  count- 
ing); and  that  when  six-inch  shingles  are 
ordered  tbe  parchaser  receives  667  pieces, 
counted  as  1,000  sMngles  (on  the*  basis  of 
four-inch  lAlngles,  as  the  unit  of  counting). 
Gllmore  &  Go.  refused  to  make  payment  on 
tUs  baala,  but  did  pay  what  th^  under- 
stood to  be  due  under  th^  contract,  to  wi^ 
9374.74,  the  price  Of  131,500  ahlnglea. 

Tbe  'Lonlalana  Bed  Cypress  Company 
brought  suit  against  tbem  for  the  balance 
whldi  It  claimed  to  be  doe  accordli^  to  tbe 
custom  governing  the  designation  of  shingles 
which  prevailed  In  the  Louisiana  market 
(the  shingles  baring  been  shipped  from 
Louisiana),  and  also  sued  for  the  firelght 
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On  tbe  trial  the  evidence  showed  that  the 
frdght  bad  been  paid  by  Ollmore  &  Co.,  and 
tbe  trial  judge  directed  a  verdict  for  them  on 
tbe  ground  that,  although  there  was  a  cns- 
tom  among  lumbermen  to  count  shingles  on 
tbe  basis  of  four-Inch  shingles  this  custom 
was  not  comnranicated  or  known  to  the  de- 
fendants, and  therefore  that  they  were  not 
bound  by  it  The  ptalntlfl  excepts,  taking 
the  position  that  knowledge  of  this  custom 
bad  been  communicated  to  tbe  defendants; 
tha^  according  to  the  evidence,  the  defend- 
ants were  dealers  in  shingles,  and  had  been 
for  years,  and  knew,  or  sboald  have  known, 
the  custom  of  counting  shingles ;  and  that  by 
implication  the  custom  of  the  trade  became  a 
part  of  tbe  contract  and  binding  on  Qie  de- 
fendants. 

It  will  be  seen  from  tbe  foregoing  state- 
ment of  facts  that  the  controlling  question 
raised  by  the  record  was  the  Interpretation 
which  should  be  placed  upon  the  order  for 
shingles  which  Ollmore  &  Co.  gave  to  the 
Louisiana  Red  Cypress  Company.  There  was 
no  dispute  that  In  the  market  where  these 
shingles  were  bought  there  was  a  custom  of 
counting  cypress  shingles  as  claimed  by  the 
plaintiff.  The  Qnestion  in  dispute  was  wheth- 
er the  defendants  had  knowledge  of  the  cus- 
tom. If  the  custom  prevailed  in  the  market 
where  the  shingles  were  bought,  and  was  uifl- 
versally  understood  as  applicable  to  a  par- 
ticular trade  or  business,  by  Implication  of 
law  this  custom  became  a  part  of  the  con- 
tract and  was  binding  upon  both  parties.  12 
Gyc.  1086  (b);  Eirby  Planing  Mill  Co.  v. 
Hughes,  U  Ga.  App.  646  (4),  75  S.  Eli  1069. 
In  other  words,  where  a  custom  Is  universal 
or  general,  and  applies  to  the  subject-matter 
of  the  contract,  every  person  who  makes  the 
contract  is  presumed  to  know  the  custom,  and 
it  enters  Into  the  contract.  Klrby  Planing 
Mill  Co.  V.  Hughes,  supra ;  Horan  v.  Strach- 
an  &  Co.,  86  Ga.  408,  12  S.  E.  678,  22  Am. 
St.  Rep.  471.  As  above  stated,  the  evidence 
In  behalf  of  the  plaintiff  was  that  in  Louisi- 
ana, where  these  shingles  were  bought,  it  was 
universally  understood  by  the  trade  that, 
when  one  ordered  1,000  flve-lnch  shingles  and 
1,000  six-inch  shingles,  the  purchaser  would 
receive  only  800  flve-lnch  shingles,  and  only 
667  six-Inch  shingles,  and  in  each  instance 
the  shingles  would  be  counted  as  1,000.  Be- 
sides this  evidence  of  the  preyailing  custom, 
knowledge  of  which  the  d^endants  were 
presumed  to  have  bad,  there  was  evidence 
that  they  had  been  dealers  in  shingles  for 
many  years,  and,  from  this  fact,  must  have 
known  of  this  custom.  We  conclude,  without 
further  discussing  the  question,  that  tbe 
issue  was  one  for  the  Jury,  and  could  not 
iiave  been  determined  as  a  matter  of  law  by 
the  court  It  was  for  the  Jury  to  say,  as  a 
matter  of  fact,  under  the  evidence,  whether 
this  was  a  custom  where  these  sblngles  were 
bought,  and,  whether  the  defendants  bought 
with  knowledge,  actual  or  constructive  of 


such  a  custom,  and,  if  so,  whether  they  pat 
the  plaintiff  on  notice,  at  the  time  of  the 
purchase,  that  they  were  not  buying  in  ac- 
cordance with  this  custom,  but  that  when 
tbey  ordered  1,000  shingles,  whether  flve-lnc^ 
or  Blx-lncb  shingles,  they  expected  to  get  1,000 
shingles  by  actual  count 

[2]  It  Is  further  contraded  by  the  defend- 
ants that,  while  there  may  have  been  such  a 
custom  as  claimed  by  plaintiff,  it  was  a  mere 
local  custom  or  business  usage,  and  was  not 
general  or  universal  In  its  scope,  and  was  not 
binding  upon  the  defendants,  unless  they 
gave  their  assent  thereto,  and  that  the  plain- 
tiff was  put  on  notice  that  In  buyii^  these 
shingles  the  defendants  wen  relying  upon 
the  custom  governing  the  sale  of  pine  shin- 
gles, and  that  this  custom  was  that  th^ 
should  receive  1,000  five-inch  shingles  and 
1,000  six-inch  shingles  for  every  1.000  order- 
ed, regardless  of  the  width  of  the  shingles; 
in  other  words,  that  it  took  1.000  flve-lnch 
shingles  to  make  1,000  shingles,  and  1,00Q 
stx-lncb  shingles  to  make  1,000  shingles.  This 
we  think  was  a  question  for  aolutlm  1^  tbio 
Jury. 

Judgment  reversed. 


W.  H.  COOPEB  *  SONS  t.  SELL, 

BELL  V.  W.  H.  COOPER  ft  SONS. 
(Nos.  4,922,  4.097.) 

(Court  of  Appeals  of  Geoigla.  Sept  23, 1S13.) 

(SvilaUu  In/  th«  Court.) 
Nxw  Thial  (I  117*)— HoTxoR— Dismaaui— 

Dblat  IK  FlUNO. 

The  motion  for  a  new  trial,  not  having  been 
filed  durinx  the  term  at  which  tbe  rale  nisi  wns 
granted,  should  have  been  dismissed  on  motion 
made  at  the  hearing  thereoL 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  K  238-241;  DeeTlHg.  i  117.*] 

Error  from  at7  Court  of  HadiBm;  K.  8. 
Anderson.  Judge. 

Action  by  E.  J.  Bell  against  W.  H.  Cooper 
&  Sons.  Judgment  for  plaintiff,  and  defend- 
ants bring  error,  and  plaintiff  filed  a  cross- 
bill of  exceptions.  Judgment  upon  cross-bill 
of  exceptions  reversed,  and  main  bin  of  ex- 
ceptions dismissed. 

B.  H.  George,  of  Madldon,  for  plaintUFs  in 
error.  F.  C.  Foster,  Sr.,  of  Madison,  for  de> 
fendant  In  error. 

BTTSSELL,  J.  This  case  Is  controlled  by 
the  ruling  of  the  Supreme  Court  In  the  case 
of  HUt  V.  Young,  116  Ga.  708,  43  S.  E.  76. 
The  plaintiff  in  the  lower  court  has  filed  a 
cross-bill,  the  ruling  upon  which  will  be  con- 
trolling in  the  decision  of  both  wilts  of  error. 
From  the  cross-bill  It  appears  that  the  motion 
for  a  new  trial  was  not  filed  at  tbe  term  at 
which  the  rule  nisi  was  granted,  and  Indeed 
was  not  filed  until  the  day  tbe  Jndgmoat  was 
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rendered  ownUInt  the  dfiCndanf  ■  motion 
for  a  nev  trIaL  UiMm  fba  beorlnc  of  the 
motion  for  a  new  trial,  the  plaintiff's  oomuel 
made  a  modott  to  dlamlss  It^  whidi  was  over- 
mled.  As  decided  In  Hilt  t.  Tonng,  suma. 
tbe  jjndge  ernd  la  itfoslng  to  dismiss  the  mo- 
tion for  a  new  trlaL 

Onr  atteidlim  Is  called  by  connscA  for  the 
plaintiff  In  error  In  the  nuin  un  oC  excep- 
tions to  the  case  of  Cook  t.  Cook,  67  Ga.  881. 
Counsel  for  the  plaintiff  In  the  lower  conzt 
pnrsned  the  practice  sugseated  In  that  case. 
Nothli^  more  Is  held  In  ttut  case  than  that 
a  writ  of  error  will  not  be  dismissed  where 
the  motton  to  dls^n*"^  the  motion  for  a  new 
trial  is  not  made  in  Uie  loww  court  And 
this  ndlng  is  In  accord  with  tiie  subsequent 
practice  act  of  1911  (Laws  19U.  p.  149).  The 
mling  in  Southern  By.  Co.  r.  Flemlster.  120 
Ga.  S24,  48  S.  m  160,  Is  not  In  point,  be- 
cause In  tbe  present  case  the  record  discloses 
without  dispute  the  date  upon  which  the  mo- 
tion for  a  new  trial  was  actually  tried. 

Judgment  upon  croes-blU  of  exceptions  re- 
versed ;  main  Ull  of  exceptions  dismissed. 


KBRB  GLASS  MFG.  GO.  t.  AHEBICUS 
GB0GER7  CO.    (No.  5.033.) 

(Court  of  Appeals  of  Georgia.   Sept  16,  1913. 
Bflhearing  Denied  Oct  8,  1913.) 

(avUalua  By  ike  Oovrt.) 

1.  APPUI.  AHD  EBBOK  (I  1006*)— TiBDIOT— 
CONIIJOTIItO  EtIOXNCE. 

The  evidence  was  confiictiiiK,  bat  author- 
ised tbe  verdict. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  fS  8880-3876,  8&i8-S9S0; 
Dec  IMg.  S  1005^*] 


2.  PlXADING  93"^AllSWBa— iHOOKSIBrBNT 

PUCAS. 

A  defendant  may  in  different  paragraphs  of 
Ms  answer  file  contradictory  or  inconsfstent 
pleas. 

[Ed.  Note.— For  other  caaes,  see  Pleading, 
Cent  Dig.  IS  189,  100;  Dec  Dig.  {  83.*] 

3.  Tbxai.  a  205*)— Aonon  roa  Pazca— In* 

STB0OTXONS— FbAUD. 

The  iDstmdions  of  the  trial  jfudge  were 
not  subject  to  the  critidsm  that  they  pennit- 
ted  the  jury  to  base  a  verdict  upon  fraud  not 
pleaded. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  H  703-717;  Dec  Dig.l  295.*] 

4.  Sales  (|  364»)— Action  fob  Pbicb  — In- 

BTBCCnONS— FbAUD. 

It  was  not  error  to  charge  that  resclBsion 
la  allowed  if  the  party  defrauded  movea  with 
"reasonable  promptness"  after  discovering  the 
fraud,  nor  that  restitution  of  the  goods  bought 
need  not  have  been  made  if  they  were  worth- 
less. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  iS  1065-1076;   Dec.  Dig.  |  364.*] 

5.  APPBAL  AHD  Bbbob  (|  802*>— Pbesbhta- 
TzoM  Below— MonoN  tob  Nbw  Tbxal. 

Some  of  the  jcroonds  of  tbe  motion  for  a 
new  trial,  complaining  of  rulings  on  evidence. 


are  Incomplete  and  cannot  be  ouiddered.  Hie 
others  are  without  merit 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  1744-1752;  Dec  Dig.  i 
308.*] 

6.  Sales  (I  278*)  —  Llabilitt  fob  Pbiob  — 
Mxbbxpbxsertation  or  Qtjaijtt. 

Where  one  orders  an  article  described,  only 
by  a  name  Importing  no  particular  quality, 
and  the  article  proves  to  be  unsuited  to  tbe 
use  intended,  ana  for  which  it  was  represented 
by  the  seller  to  be  suitable,  the  purchaser  la 
not  bound  for  the  purchase  price,  unless  at  the 
time  of  the  purchase  he  had  knowledge  of  tbe 
real  quality  of  the  article. 

[Ed.  Note. — For  other  cases,  tee  Sales,  Cent 
Dig.  H  772-776;  Dec  Dig.  {  273.*] 

7.  TBIAL  (I  300*)— iKBTEUOTIOlfS— VBBDIOT. 

Looking  to  the  substance  and  not  the  form 
of  tbe  defendant's  answer,  the  only  defense  re- 
lied on  was  tbat  tbe  goods  sold  were  worthless. 
Its  right  to  rescission  depended  upon  the  estab- 
lishment of  this  defense.  Proof  of  fraud  was 
not  an  essential  pert  of  the  defense,  because, 
in  the  present  case,  if  the  goods  were  in  fact 
worthless,  it  was  immaterial  whether  or  not 
the  parchase  was  made  because  of  fraudulent 
misrepresentations.  It  vras  not  error  to  re- 
fuse to  instruct  tbe  jury  that  If  they  found 
for  the  defendant,  they  should  specify  in  the 
verdict  whether  the  finding  was  based  upon  the 
plea  of  rescission,  or  npon  tbat  of  failure  of 
consideration. 

I Ed.  Note.— For  other  cases.  See  TrlaL  Cent 
g.  H  828-883;  Dec  Dig.  |  860.*] 

Error  from  City  Conrt  of  Americas ;  W.  M. 

Harper,  Judge. 

Action  by  the  Kerr  Glass  Manufacturing 
Company  against  the  Amerlcus  Grocery  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
brings  error.  Affirmed. 

B.  L.  Maynard,  of  Amerlcus,  for  plaintiff  in 
error.  Sliipp  &  Sh^nstrd,  of  Amerlcus,  for 
defoidant  in  error. 

POTTLE,  J.  The  plaintiff  sued  the  de- 
fendant upon  an  open  account  for  the  pur- 
chase price  of  a  lot  of  fruit  Jars.  The  account 
arose  under  a  written  contract  for  the  pur- 
chase of  a  large  lot  of  fruit  jars  described 
as  "economy  Jars."  A  portion  of  the  goods 
was  delivered  and  accepted  by  tbe  defendant, 
and  the  remainder  rejected.  The  suit  was 
for  the  balance  claimed  to  be  due  under  the 
contract.  Tbe  defendant  pleaded  that  It  was 
Induced  to  enter  Into  the  contract  by  the 
false  and  fraudulent  representations  of  the 
plaintiff's  agent  In  reference  to  the  quality 
of  the  Jars  made  to  defendant  and  to  retail 
merchants  from  whom  the  agent  secured  or- 
ders, which  were  turned  over  to  defendant  to 
be  filled.  It  was  further  pleaded  that  tbe 
jars  were  worthless  and  wholly  unsuited  for 
the  use  for  which  they  were  intended,  to  wit, 
preserving  fruit  and  vegetables,  that  the  de- 
fendant bad  on  hand  a  targe  quantity  of  the 
jars  wblch  It  tendered  to  the  plaintiff,  and  It 
prayed  to  recover  back  the  amount  It  had 
paid  for  tbe  purchase  price.  There  was  no 
demurrer  to  tbe  answer,  and  the  trial  re- 
sulted In  a  general  yerdict  for  title  defeu|dant. 
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bat  In  tfect  finding  against  Its  plea  of  re- 
coupment The  plaintUTs  motion  for  a  new 
trial  was  oTermled. 

[1]  1.  The  evidence  was  conflicting  upon 
the  lame  raised  by  On  answer;  but  there 
was  evidence  which  authorized  a  finding  that 
the  fruit  Jars  men  totally  worthless  and  whol- 
ly  unsnited  for  preswving  fruits  and  vegeta- 
bles, that  repeated  tests  of  the  Jars  had  bem 
made  by  persons  akUled  in  the  business  of 
canning  fruits  and  vegetables,  and  In  some 
cases  all  of  the  i»oducts  placed  in  ttte  Jars 
spoiled.  On  the  other  hand,  witnesses  who 
had  used  the  Jars  testified  that  they  were 
suitable  tor  preswvlng  fruit  and  vegetables, 
and  were  of  the  Quality  which  the  ■eller'a 
agent  represraated  them  b  be.  This  conflict 
in  the  evldmce  was  settled  by  the  Jury  ad- 
versely to  the  plaintiff's  contention,  and  the 
approval  of  the  verdict  by  tbe  trial  Judge 
fbredoses  the  question  of  the  suiflcieni?  of 
the  evidence. 

[21  2.  Complaint  is  made  that  Qie  court  re- 
fused to  require  the  defendant  to  elect  wheth- 
er it  would  stand  on  its  plea  of  failure  of 
consideration,  resulting  trom  a  breach  of  the 
Implied  warranty  of  the  law,  or  upon  Its  plea 
of  rescission.  It  Is  contended  that  the  plea 
of  failure  of  consideration  is  a  recognition 
of  the  contract,  a  plea  of  rescission,  a  repu- 
diation of  the  contract,  and  that  a  defendant 
cannot  file  these  Inconsistent  defenses.  A 
plaintiff  is  not  permitted  In  the  same  action 
to  treat  a  contract  as  subsisting  and  also  re- 
pudiate it  Harden  v.  Lang,  110  Oa.  392,  890, 
36  S.  E.  100 ;  Timmerman  v.  Stanley,  123  Oa. 
850,  853,  61  S.  B.  760,  1  L.  B.  A.  (N.  S.)  379. 
The  defendant  Is,  however,  permitted  to  as- 
snme  inconsistent  positions  and  file  inconsist- 
ent pleas.  If  suit  Is  brought  on  a  contract, 
the  defendant  may  plead  that  no  contract 
was  ever  entered  into,  that  if  entered  into  it 
was  procured  by  fraud  and  was  therefore 
void,  or  that  it  was  valid  when  made,  and  the 
consideration  has  partially  or  totally  failed. 
If  such  Inconsistent  pleas  are  filed,  the  de- 
fendant is  entitled  to  prevail  if  he  sustains 
any  one  or  more  of  them.  Civil  Code  1910,  { 
6649;  Mendel  v.  Miller,  134  Ga.  610,  68  8. 
B.  430.  The  rule  Just  stated  is  applicable 
whether  the  Inconsistent  pleas  be  filed  in  the 
first  Instance  or  be  Introduced  by  way  of 
amendment  to  the  original  answer. 

[3]  3.  Complaint  is  also  made  that  the 
court  charged  generally  upon  the  subject  of 
fraud,  and  did  not  limit  the  instructions  to 
the  fraud  pleaded.  Upon  examining  the 
charge  as  a  whole,  we  do  not  think  it  sub- 
ject to  this  criticism.  The  Jury  must  have 
□nderstood  from  the  language  used  by  the 
trial  Judge  that  they  must  determine  from 
the  evidence  whether  the  def«idant  bad  been 
defrauded  as  alleged  In  its  answer. 

[4]  4.  Complaint  is  made  of  several  parts 
of  the  charge  of  the  court  upon  the  subject 
of  rescission  for  fraud,  to  the  effect  tiiat  res- 
Utntion  must  be  made  with  reasonable 


promptness  after  the  discovery  4^  the  fraud, 
unless  the  thing  received  is  wholly  wortti- 
less,  in  which  event  no  offer  to  r^om  it 
need  be  made.  The  Code  provides  that  tlie 
defendant  *'mnst  promptly,  upon  dlsoovexy- 
of  the  fraud,  nstore  or  offer  ta  nstore" 
whatever  he  has  recMved,  "If  It  be  of  mnj 
value.**  Civil  Code,  |  430B.  The  inatmctloss 
of  the  Judge  weie  In  substantia]  accord  wStb 
this  section  of  the  Code,  and  there  was  evi- 
dence to  auUiotize  the  eharg& 

[I]  6.  Several  grounds  of  the  mollcm  com- 
plain of  tile  admission  of  evidmoa  Some 
of  these  are  not  complete  and  cannot  be  con- 
sidered, and  the  others  present  no  merito- 
rious exception. 

[I]  6.  The  court  dutrged  the  Jury  as  fol- 
lows: **I  charge  you  that  when  a  known, 
described,  and  definite  article  Is  ordered  of 
a  manuftictnrer,  although  It  is  stated  by  the 
purchaser  that  it  Is  required  for  a  particular 
purpose,  yet  if  the  known,  described  and  def- 
inite thing  that  is  of  the  kind  and  quality 
called  for  or  ordered  be  actually  supplied, 
there  Is  no  warranty  that  It  shall  answer 
the  particular  purpose  intended  by  the  buyer. 
In  other  words,  if  it  should  appear  that  the 
defendant  knew  the  economy  Jar,  and  knew 
its  purposes  and  offices,  and  gave  an  order 
for  it,  although  he  may  have  stated  that  he 
wanted  to  use  it  for  some  foreign  use,  why, 
if  the  plaintiff  shipped  to  him  the  Jar  that 
he  ordered,  with  that  knowledge  on  his  part 
he  would  not  get  the  benefit  of  any  warran- 
ty that  It  would  do  anything  else  beyond 
what  it  was  ordinarily  Intended  for."  It 
is  conceded  that  this  instruction  is  in  the 
main  correct;  but  It  is  contended  that  the 
court  erroneously  limited  the  rule  to  a 
"known,  described,  and  definite  thing."  There 
was  no  error  In  this  Instruction  when  ai>- 
pUed  to  the  facta  of  this  case.  The  de- 
fendant ordered  "economy  Jars."  This  was 
but  the  name  of  a  jar  which  the  manufactur- 
er claimed  to  be  superior  in  quality  to  other 
Jars.  If  the  defendant  had,  before  the  pur- 
chase, known  of  the  defects  which  it  now 
claims  to  exist,  it  would  not  be  heard  to 
complain.  But  the  mere  fact  that  a  pur^ 
chaser  gets  the  brand  of  goods  be  orders 
does  not  necessarily  preclude  him  from  i^ead- 
ing  total  failure  of  consideration.  If  the 
goods  prove  to  be  worthless,  and  he  is  in  ig- 
norance of  this  fact  at  the  time  of  the  pur- 
chase. If  the  contract  had  descril>ed  the 
jars  and  set  forth  their  qualities,  and  the 
Jars  delivered  were  of  the  quality  and  kind 
thus  described,  the  principle  of  the  decMons 
relied  on  by  the  defendant  would  t>e  appli- 
cable. City  of  Moultrie  v.  Schoflelds  Sons 
Co.,  6  6a.  App.  464,  469,  66  8.  E.  S16;  Fay 
V.  Dudley,  129  Ga.  314,  68  &  El  826L  The 
defmdant  knew  nothing  <Ht  tbe  quality  of 
"economy  Jars.**  Tla  name  imported  no 
partiGnlar  arttde  of  a  definite  Und  and 
quality.  The  Jar  exhibited  by  tbe  agent 
appeared  to  be  of  the  quality  i^resotted  by 
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lilm  w&en  flie  test  wb^  be  used  was  ap- 
plied; bot,  aecorfiing  to  aome  of  the  erldence, 
tbey  were  wholly  worttdeaa  aa  frnlt  jaia 
when  put  to  practical  use, 

[1]  7.  The  defendant  contends  tbat,  wbnt 
reQiiested  to  do  bo,  the  conrt  ongHt  to  bare 
instracted  the  Jniy  to  specify  the  plea  upon 
which  the  verdict  was  based.  This  la  the 
rnle  where  more  than  one  separate  and  dia- 
tlnct  defense  la  filed.  CItU  Code  I  6825; 
UTlngston  T.  Taylor,  1S2  Oa.  1,  8,  63  S. 
€94^  In  determlnl]^  whether  there  Is  really 
more  than  one  defense,  regard  must  be  had 
more  to  substance  than  to  form.  A  defend- 
ant may  file  a  special  defenae  In  many  dif- 
ferent paragraphs  and  In  varying  language; 
but,  if  all  the  paragraiAui  contain  substantL- 
ally  the  same  defense,  the  statutory  rule  does 
not  apply.  Crockett  Garrard,  4  Oa.  App. 
300,  61  S.  E.  S52.  In  the  present  case  the 
defendant  had  but  one  defense,  viz.,  tbat  the 
xbods  pnrcfaased  were  worthless.  Its  right 
to  rescission  depended  on  the  eatabllabmait 
o£  this  defense.  Fraud  also  was  pleaded; 
but,  nnless  the  goods  were  not  reasonably 
suited  for  the  pnrpose  for  which  they  were 
sold,  Qiere  was  no  fraud.  The  Jury  did  not 
allow  any  recovery  for  the  Jars  which  had 
heen  accepted  and  paid  for,  and  tbe  verdict 
merely  relieved  the  defendant  from  taking 
and  paying  for  goods  not  delivered.  Only 
partial  rescission  was  allowed,  and  the  only 
tlieory  upon  which  tbe  verdict  could  have 
been  founded  was  tbat  the  Jars  were  not 
suited  to  the  uses  intended.  If  tbls  wag 
true,  it  Is  immaterial  whetha  there  were 
fraudulent  mtsr^tresratationa  or  whether 
the  seller  honestly,  believed  tbe  goods  were 
aa  r^iresented.  No  material  etror  Is  dls(doB- 
ed  In  any  of  tbe  grounds  of  the  motion  for 
a  new  trlaL 

Judgment  affirmed. 


DATI8  V.  GOZ.   070.  4,838.) 

(Conrt  of  Appeals  of  Qeoxgla.    Sept.  9,  1818. 
Bebearlng  Denied  Oct  8.  19ia.) 

(avUabiu  bp  the  Court.) 

1.  Logs  ahd  LooaiNa  (S  25*)  —  Vindob's 

XiIKN. 

The  lien  provided  Cor  by  section  835S  of 
tbe  Civil  Code  of  1810  awlieB  to  timber  or 
logs  tbat  have  been  severed  from  the  soil,  and 
does  not  apply  to  standing  trees,  although  sold 
to  the  pnrchaser  to  be  severed  from  the  soil 
and  converted  into  Inmber  for  bis  sawmilL 

[Ed.  Note.— For  other  cases,  see  Logs  and 
I^SSing,  Cent.  Dig.  S  68;  Dec  Dig.  }  25.*] 

2.  LOQS  AND  LOOOINO  ({  33*)— LlEHS— ThIBD 

PiasoN  Glaimant— Right  to  Attack  Lien. 
A  claimant  has  the  right  to  show  tbat  an 
execDtion  levied  on  the  property  claimed  by 
is  void  or  inoperative,  and,  where  an  exe- 
cution has  been  issued  under  foreclosure  of  a 
lien,  under  Civ.  Code  1910.  S  3368,  and  a  coun- 
ter aflUavit  has  been  filed  and  a  daim  interpos- 
ed to  tbe  levy,  the  dalmaot  baa  a  right  to  at 
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tack  tbe  validity  of  the  lien  claimed,  alUiough 
the  defendant  may  have  withdrawn  Ids  counter 
affidavit  before  the  trial  of  tbe  claim  case. 

[Bd.  Note. — For  other  cases,  see  Logs  and 
I^f^,  Gent  Dig.  ||  89-lS;  Dec.  Dig.  f 

(Additional  Byttabut  Iv  Editorial  Btaff.} 

3.  Loos  AND  LOQOINQ  ({  3*)— Saucs— TRAns- 

TER  or  TiTM. 

Where  s  written  contract  of  sale  of  stand- 
ing  timber  was  entered  into  and  one-half  the 
purchase  mone;  paid,  the  title  to  the  timber 
passed  immediately  to  tbe  purchaser,  in  so  for 
as  it  affected  tbe  rights  of  innocent  persons 
who  subsequently  bought  from  the  purchaser 
lumber  cut  from  the  timber,  though  there  was 
a  verbal  agreement,  of  which  such  innocent 
persons  bad  no  knowledge,  between  tbe  seller 
and  the  pnrchaser  that  the  title  to  the  timber 
should  not  pass  until  it  was  cut. 

[Bd.  Not&— For  other  cases,  see  Logs  and 
Logging,  Gent.  Dig.  K  6-12;  De&  Dtg.T8.*] 

Error  from  Superior  Court,  Whitfield 
County;  A  W.  Fite,  Judga 

Claim  case  In  Justice  Court  by  W.  H.  Davis 
against  W.  T.  Cox.  From  a  Judgment  finding 
the  property  subject,  plaintiff  appealed  to 
the  Superior  Court,  wberein  Judgment  ms 
again  rendered  finding  the  property  subject, 
and  claimant  brings  error.  Reversed. 

Gox  fbracloaed  In  a  Justice's  court  a  lien 
for  tlmbra  furnished  to  one  Hughey  for  bis 
sawmill,  under  the  provisions  of  the  Civil 
Code  1910,  I  8868.  Davis  filed  a  daim,  and 
from  a  Jud^ent  finding  the  property  subject 
the  claimant  aiaDealed  to  the  superior  court, 
where  the  case  was  submitted  to  the  prodd- 
ing Judge,  without  the  intervmtlon  of  a  jury, 
and  the  Judge  rendered  a  Judgment  finding 
tike  property  sid)Ject  Error  Is  assigned  on 
this  Judgment 

A  statemmt  of  the  evidence  on  the  trial  la 
as  fbllows:  Gox,  the  plaintlfl;  testified  that 
he  sold  to  Hugbey,  tbe  defendant,  the  timber 
from  which  the  lumber  levied  on  was  sawed. 
It  was  standing  timber  when  he  sold  it  to 
him,  and  the  purchaser  was  to  cut  and  saw 
the  timber  into  lumber.  Tbe  timber  was  sold 
standing  for  $200,  and  f  100  was  paid  In  cash; 
tbe  foreclosure  being  for  the  other  $100.  "It 
Was  agreed  between  myself  and  Hnghey  that 
the  title  to  tbe  timber  should  not  pass  until 
It  was  cut."  Davis,  the  claimant,  testified 
that  he  had  no  notice  as  to  the  trade  between 
the  plaintiff  and  Hughey ;  tbat  be  bought  the 
lumber  from  Hughey  and  paid  him  for  It 
before  Cox  had  filed  or  foreclosed  his  claim; 
that  he  bought  it  In  good  faith ;  that  he  knew 
that  Cox  had  sold  Hugbey  the  timber  from 
which  this  lumber  was  sawed,  for  he  gave 
Hughey  the  money  to  pay  Cox;  that  he  ad- 
vanced the  money  while  Hughey  was  sawing 
the  lumber;  that  when  be  advanced  the  mon- 
ey the  lumbar  was  sawed  and  stacked  on 
Cox's  land. 

W.  B.  Mann,  of  Dalton,  for  plalntlfC  in 
error.  M.  G.  Tarver,  of  Dalton,  for  defend- 
ant in  mot. 
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HILL,  C.  3.  (after  stating  the  facts  as 
above).  [1]  It  has  been  repeatedly  held  by 
this  cou^  and  the  Supreme  Court  that  the 
lien  given  under  aecUon  3358  of  the  Civil 
Code  1910  applies  to  logs  and  lumber  which 
has  been  severed  from  the  soil;  that  It  Is 
not  Intended  to  give  a  Uen  to  a  vendor  of 
standing  trees,  thoogb  sold  to  be  severed 
from  the  real^  by  the  porchas^r  and  con- 
verted Into  timber  for  bis  sawmill.  Bay  v. 
Schmidt,  7  Oa.  App.  880;  06  S.  E.  1035;  Giles 
V,  Oano,  102  Ga.  693,  27  S.  E.  780;  Lond  v. 
Pritchett,  104  Ga.  662,  80  S.  B.  870;  Balfe- 
com  T.  Empire  L.  Co.,  91  Ga.  661,  17  S.  E. 
1020,  44  Am.  St  Bep.  68. 

[2]  In  the  Bay  Case,  snpra.  It  vas  held  by 
this  court  that,  where  the  vendor  of  standli^ 
trees  has  foreclosed  a  lien  for  the  purchase 
price  and  has  had  ezeentlon  levied  upon  tim- 
ber and  logs  made  from  the  trees  by  the 
vendee,  and  the  timber  and  logs  are  claimed 
by  a  third  person,  who  bought  them  from  the 
vendee  l)efore  the  date  <tf  the  lien  foreclosure, 
and,  without  notice  of  the  claim  of  lien,  on 
the  trial  of  the  claim  case  the  possession 
of  a  lien  by  the  plaintiff  Is  open  to  attack  by 
the  claimant  Wright  v.  Brown,  7  Ga.  App. 
889,  66  S.  EL  1034;  Osborne  v.  Bice,  107  6a. 
281,  88  8.  B.  64.  In  the  present  case  It  is 
Insisted  that,  since  the  defoidant  had  with- 
drawn his  counter  affidavit  made  to  the  fore- 
closure of  Cox's  lien,  ibe  claimant  could  not 
attadt  the  validity  of  the  lien.  Under  the 
authority  of  these  decisions  we  tiilnk  that 
this  contention  is  not  sound,  and  that  the 
claimant  can  sbow  tbat  the  lien  claimed  by 
the  plaintiff  is  for  any  reason  invalid. 

[3]  It  is  insisted,  however,  that  these  de- 
cisions are  not  applicable  in  this  case,  be- 
cause the  title  to  the  timber  did  not^ss  un- 
til after  It  had  been  severed  from  the  s<^I 
by  the  purchaser.  This  contention  is  based 
upon  the  testimony  of  Cox  that  It  was 
agreed  between  myself  and  Hughey  tbat  the 
title  to  the  timber  should  not  pass  until  it 
was  cut"  This  contention  seems  to  be  an- 
swered by  the  decision  of  the  Supreme  Court 
In  Loud  V.  Pritchett,  104  Ga.  652,  30  S.  B. 
870.  The  sale  of  the  timber  was  complete, 
because,  under  the  facts,  the  title  to  the  tim- 
ber passed  Into  the  purchaser  immediately 
upon  the  conclusion  of  the  contract,  since 
Ibere  was  nothing  else  for  the  vendor  to  do, 
and  the  sale  was  made  of  standing  timber. 
A  mere  verbal  agreement  made  between  the 
seller  and  the  purchaser  that  the  title  to  the 
timber  should  not  pass  until  it  was  cut  would 
not  change  the  rule  of  law  In  this  respect, 
and  such  a  reservation  of  title  could  not  af- 
fect the  rights  of  subsequent  parties  who 
bought  the  lumber  which  had  been  cut  from 
the  timber  while  in  the  possession  of  the 
purchaser,  without  any  notice  of  the  seller's 
Hen  or  of  this  Terbal  condition  attadied  to 
the  sale. 

Judgment  reversed. 


LETTWICH  et  aL  V.  BABLT. 
(SnptenH  Coort  of  Appeals  of  Virginia.  Sept. 

11,  1913.) 

1.  BVIDBKCE  (I  431*)— DEUVXKT  OF  DkED— 

Pabol  Evidence. 

While  parol  evidence  Is  InadmiBsible  to 
prove  that  a  deed  perfect  on  its  face  was  deliv- 
ered to  the  grantee  on  condition,  this  rule  does 
not  control  where  the  qn«edon  is  whether  ttiere 
was  fluch  a  complete  and  perfect  delivery  as  to 
vest  in  the  grantee  a  perfect  and  Indefeasible 
tide. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  197&-1980 ;  Dec  Dig.  S  431.*] 

2.  Dekds  (S  66*)— Dxlivist— QmomoNs  fob 

JUBT. 

Whether  there  has  been  such  a  complete 
and  perfect  delivery  of  a  deed  to  the  grantee  as 
to  vest  In  him  a  pei^ect  and  indefeasible  title 
to  land,  or  an  Interest  therein,  ia  a  question  of 
fact  to  be  determined  by  the  circumstances  of 
the  case,  and  cannot  In  the  majority  of  in- 
stances be  declared  as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  127,  633;  Dec  Dig.  f  66.*] 

8.  Deeds  ({  64*)— Deuvxbt— NBCKamr. 

Delivery  of  a  deed  is  essential  to  its  va- 
lidity. 

[Ed.  Note.— Tor  other  cases,  tee  Deeds,  Cent 
1116;  Dec.  Dig.!  6£^ 

i.  Deeds  (j  66*)— "Delivebt'*— Acts  Consti- 

TUTINO. 

The  fact  of  delivery  of  a  deed  depends  on 
the  Intention  which  must  be  manifested  by 
some  express  act  of  the  grantor,  or  by  acts:, 
words,  or  conduct,  and  the  grantor  must  lose 
control  or  dominion  over  the  deed,  and  it  must 
be  his  intention  to  pass  title  at  the  time  and 
lose  control  over  it 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  fiS  117-123,  125 ;  Dec.  Dig.  S  66.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1958-1970;  vol.  8,  p.  7632.] 

6.  Lost  Instbuments  ({  23*)— Evidencb  or 
ExEcimoif,  Loss,  and  Contents— Suffi- 

CIENCT. 

In  a  suit  by  the  heirs  of  a  deceased  hus- 
band against  the  wife  to  partition  land  original- 
ly owned  by  the  wife,  an  interest  In  which  it 
was  claimed  she  conveyed  to  the  husband  by  a 
deed  which  had  been  lost  equity  would  require 
strong  and  convincing  propf  of  the  former  ex- 
istence of  such  title,  its  loss,  and  its  contents. 

[Ed.  Note. — For  other  cases,  see  Lost  Instru- 
ments, Cent  Dig.  6§  51-57 ;  Dec.  Dig.  S  23.*] 

6.  Deeds    (|  208*)— Delivebt— Sufficibnct 
or  Evidence. 

In  a  suit  by  the  heirs  of  a  deceased  hus- 
band against  the  wife  to  partition  land  orig- 
inally owned  by  her,  evidence  held  Insufficient 
to  show  that  a  deed  executed  by  her  for  the 
purpose,  as  claimed  by  her,  of  giving  the  hua- 
band  a  life  estate  in  case  be  survived  her,  had 
ever  been  delivered. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  fiS  625-632;  Dec.  Dig.  8  208.*] 

7.  Deeds  (|  68*)  —  Dbii.ivxbt Delivebt  to 

Thibd  Pebson. 

Where  a  deed  troxa  a  wife  to  a  husband 
which  had  not  been  delivered  was  latmsted  by 
the  wife  to  a  third  person  upon  his  explanation 
that  he  thought  he  conld  use  it  to  advantage  in 
a  railroad  election  In  counting  the  vote,  this 
did  not  constitute  a  delivery  passing  title  to  the 
husband ;  since  wtiile  the  deed  may  be  delivered 
not  only  to  the  grantee  himself  but  to  a  strang- 
er for  his  use,  or  declared  to  be  delivered  aJ- 
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thoQsh  the  grantee  be  absent,  yet,  if  delivered 
to  a  Btranger  without  any  declaration  or  other 
matter  to  show  that  it  U  for  the  use  of  the 
grantee,  it  is  not  a  sofficient  delivery. 
[Ed.  Not*.— For  other  cases,  see  Deedsu  OenL 
H  iS0~iS6  :  Dec.  DigTi  58.*] 

Ai^ieal  from  Orcnlt  Court,  Grayson  County. 

Bult  for  partition  by  Cella  Leftwlch  and 
others  against  Josepbine  Early.  From  a  de- 
cree dismissing  tbe  biU,  complainants  appeaL 
Affirmed. 

J.  S.  Bourne  and  H.  A.  Cox,  both  of  In- 
dependence, for  appellants.  B.  H  Klrby,  ct 
Independence,  for  appellee. 

CARD  WELL,  J.  Josephine  WlUets  was 
seised  and  possessed  of  a  certain  tract  or 
parcel  of  land  lying  In  Grayson  county,  Ya., 
containing  80  acres,  more  or  leas,  which  she 
acquired  by  conveyance  of  date  August  25, 
1881,  and,  being  so  seised  of  said  tract  of 
land,  the  aald  Josephine  Wllleta,  in  the  year 
1883,  intermarried  with  N.  O.  Leftwlch.  N. 
C.  Leftwlch  departed  this  life  some  time  In 
the  year  1905  intestate,  leaving  the  said  Jo- 
sephine, ids  widow,,  and  the  following  heirs 
at  law,  surviving  him:  Celia  Leftwlch,  his 
mother,  Joseph  Leftwlch,  and  C  £.  Leftwlch, 
brothers  of  the  whole  blood,  and  Charlotte 
Evans,  a  sister  of  the  half  blood.  The  aald 
Josephine  Leftwlch  afterwards  intermarried 
vrith  one  Don  Early,  and  at  the  first  rules 
held  in  the  clerk's  office  of  Grayson  county 
circoit  court,  February,  1907,  Cella  Leftwlch, 
mother,  and  Joseph  Leftwlch  and  Charlotte 
Bvans,  brother  and  sister,  of  the  said  N.  C 
Leftwlch,  deceased,  filed  their  bill  In  this 
cause  against  the  said  Josephine  Early,  the 
purpose  of  the  bill  b^ng  to  have  partition  of 
the  said  tract  of  80  acres  of  land  between  the 
plalntUfs  and  the  defendant,  the  bill  alleging 
that  some  time  in  the  year  1895  the  defend- 
ant while  the  wife  of  the  aald  N.  C.  Left> 
wich  conveyed  to  him  a  one-half  undivided 
Interest  in  said  tract  of  land  In,  fee  simple 
with  general  warranty  of  title ;  that  said  N. 
C  Leftwlch  died  Intestate  adsed  and  pos- 
nonood  of  said  one-half  undivided  Interest  in 
aald  tract  of  land;  and  that  complainants 
were  unable  to  file  the  deed  or  copy  thereof 
conveying  to  him  this  undivided  Interest  In 
the  land,  aa  an  exhibit  with  their  bill,  be- 
cause the  deed  was  never  admitted  to  record 
and  has,  since  the  death  of  the  said  N.  C 
Leftwlch,  been  destroyed  by  his  widow,  the 
defendant,  without  the  consent  of  his  heirs 
at  law,  or  either  of  them.  The  bill  also 
sought  partition  of  one-half  an  acre  of  land, 
allied  to  have  been  owned  by  the  said  N. 
C  Leftwlch  at  his  death;  but  this  parcel  of 
land  is  not  Involved  in  this  controversy. 

The  said  Josephine  Early  filed  her  answer 
to  said  bill  in  which  she  admitted  the  owner- 
ship of  said  tract  of  80  acres  of  land  as  al- 
leged in  the  Mil,  and  also  her  marriage  to 
the  aald  N.  C  Leftwlch,  and  that  after  his 
death  she  Intermarried  with  said  Don  Early, 


but  denied  eni^iatlcally  that  die  ever  at  any 
time  conveyed  to  ber  aald  bosband.  the  said 
N.  a  Leftwlctt,  a  one-half  undivided  Interest 
In  said  tract  (UC  land  or  any  Interest  therdn, 
exc^  as  In  ber  answer  stated.  Her  answer 
then  avers:  "That  at  the  time  of  ber  mar^ 
riage  to  the  said  M.  O.  Leftwlch  he  did  not 
own  any  land;  that  they  commenced  and 
conUnned  to  Uve  and  keep  house  on  the  said 
80  acres  of  land  nntU  his  death;  that  this  land 
was  her  sole  and  separate  property;  that 
there  were  no  living  children  bom  to  her  of 
her  marriage  with  the  said  N.  C  Leftwlch ; 
that  she  was  devoted  to  him  and  felt  that  in 
case  of  ber  death  during  his  life  that  he 
mlgbt  be  turned  ont  of  a  faome ;  that  be  bad 
become  attached  to  ber,  and  after  frequent 
conversations  with  him  on  tbe  subject  she 
decided  to  give  him  some  showing  on  tbe  land 
during  his  lifetime,  and  from  the  date  of  her 
death  to  the  date  of  his  death.'*  Her  answer 
further  avers:  That  after  having  reached 
this  ccmdnslon,  she  advised  ber  said  hus- 
band of  ber  said  dedalon  and  Intention,  and 
he  caused  a  writing  to  be  prepared,  which 
was  afterwards  signed  by  her.  and  by  the 
terms  of  which  he  took  a  life  estste  In  one- 
half  of  said  land  In  the  event  of  his  outliving 
her ;  that  It  was  imderstood  and  agreed  be- 
tween them  that  this  paper  would  never  be 
worth  anything  to  him  unless  he  outlived  her, 
and  for  this  reason  it  was  also  agreed  that  It 
should  not  take  effect,  or  be  delivered  to  him, 
except  at  ber  death  and  in  the  event  she  died 
before  he  died."  She  further  avers:  "That 
from  the  day  the  said  paper  was  signed  and 
acknowledged  by  her  until  ber  said  husband's 
death,  and  long  after.  It  remained  In  her  pos- 
session ;  that  It  being  the  understanding  be- 
tween them  that  It  was  to  be  of  no  effect 
unless  he  outlived  her,  and  that  In  case  of  his 
death  before  her  it  would  be  destroyed,  and 
feeling  that  the  paper  had  served  Its  purpose 
and  that  henceforth  It  was  worthless,  she 
paid  no  attention'  to  it,  and  for  aught  she 
now  remembers  she  may  have  destroyed  It 
along  with  other  of  ber  said  husband's  pa- 
pers; but,  be  this  as  It  may,  she  Is  unable 
to  find  the  same."  Said  defendant  further 
says:  "That  this  was  the  only  Interest  or 
claim  her  said  husband  ever  bad  to  tbe  said 
tract  of  land.  In  any  way,  and  that  this  was 
not  considered  by  her  or  her  said  husband 
as  giving  him  any  Interest  in  the  said  land 
until  her  death,  leaving  him  living,  and  that 
It  was  their  Intention  in  the  execution  of  the 
said  paper  simply  to  protect  him  against  tbe 
contingency  of  her  dying  first"  The  answer 
further  states  that  she  (the  defendant)  paid 
out  a  large  sum  of  money  for  her  said  hus- 
band during  his  last  illness,  and  that  the 
claims  asserted  by  complainants  are  neltber 
legal  nor  equitable,  etc. 

Upon  the  hearing  of  the  cause,  on  the  plead- 
ings and  depositions  of  witnesses  examined 
for  both  complainants  and  defendant^  the  dr- 
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cult  coart  being  of  opinion  'MJiat  there  has 
not  been  shown  such  delivery  of  the  deed  In 
controversy  alleged  to  have  been  made  by  de- 
fendant, Josephine  Leftwlch,  now  Josle  Ear- 
ly, to  N.  C.  Leftwlch,  for  a  one-half  undivid- 
ed interest  In  and  to  the  SO-acre  tract  of  land 
mentioned  and  described  in  the  bill  as  the 
law  requires,  and  without  such  delivery  said 
deed,  even  if  made,  is  Invalid,  and  Qiflt  It  did 
not  pass  title  to  N.  C.  l^eftwich,"  adjudged 
and  decreed  ttiat  the  complainants,  have  no 
interest  in  the  said  80  acres  of  land,  and 
tliat  as  to  this  tract  of  land  the  bill  be  dis- 
missed with  costs  to  the  defendant.  From 
said  decree  Celia  Leftwlch  and  her  co-com- 
plalnants  obtained  this  appeal.  . 

A  decldon  of  the  case  tarns  upon  whether 
there  was  such  delivery  of  the  deed  In  ques- 
tion as  was  necessary  to  vest  In  the  grantee, 
N.  C.  Leftwlch,  a  perfect  and  Indefeasible 
title  to  a  one-half  undivided  Interest  in  and 
to  the  said  tract  of  land. 

The  contention  of  appellee  throughout,  and 
which  was  sustained  by  the  drcuit  coort,  is, 
not  that  the  deed  in  question  was  delivered 
on  condition,  but  that  it  was  never  delivered 
at  all,  and  that  it  was  never  to  be  delivered 
or  taSten  possession  of  by  the  grantee  therein 
nntU  after  the  death  of  the  grantor,  leaving 
the  grantee  snrrivlng  her,  and  that  even  then 
it  only  conveyed  to  him  a  (me-half  undivided 
interest  in  Qie  80-acre  tract  of  land  for  and 
during  his  life. 

[1,1]  The  antborities  are  nnlfonn  In  hold- 
ing that  parol  evidence  la  inadmissible  to 
prove  that  a  deed,  perfect  on  Its  face,  was 
delivered  to  the  grantee  on  condition;  but 
thia  rale  does  not  control  In  a  cue  where 
the  qnestton  Is  whether  there  was  such  com- 
plete and  perfect  delivery  of  the  deed  from 
the  grantor  to  ttm  grantee  as  to  vest  in  the 
latter  a  perfect  and  indefeadble  title  to  land 
or  an  interest  thorein.  which  is  a  Qoestion 
of  fact  to  be  detemdned  b$  the  drcnmstances 
of  the  case,  and  cannot,  in  the  majority  ot 
instances,  be  declared  as  a  matter  of  law. 

"Formal  delivery  is  not  essential  If  there 
be  acts  evldaidng  an  Intention  to  deliver,  but 
an  essoitial  requisite  to  a  good  deed  is  that 
It  be  delivered  by  the  grantor  himself,  or  bis 
attorney,  and  the  deed  takes  effect  only  from 
such  a  delivery."  2  Min.  Inst  (4tfa  Ed.)  p. 
731,  and  authorities  there  dted. 

"The  date  of  a  deed  la  prima  fade  the  date 
of  delivery,  but  only  prima  fade."  Ferguson 
V.  Bond,  39  W.  Va.  561.  20  S.  E.  581;  Bar- 
man V.  Oberdorfer,  33  Grat  (74  Va.)  497; 
Raines  v.  Walker,  77  Va.  92;  Hardy  v.  Nor- 
folk Mfg.  Co.,  80  Va.  404. 

"The  question  of  delivery"  of  a  deed  "Is 
one  of  intention,  and  the  rule  la  that  a  de- 
livery is  complete  when  there  is  an  Intention 
manifested  on  the  part  of  the  grantor  to  make 
the  instrument  his  deed."  Martin  v.  Fla- 
herty, 13  MonL  96,  32  Pac.  287,  19  L.  B.  A. 
242,  40  Am.  St  Bep.  415. 

In  the  case  just  dted,  the  opinion  quotes 


from  1  Dev.  on  Deeds,  {  262,  as  follows:  "As 
no  particular  form  of  delivery  la  required, 
the  question  whether  there  was  a  delivery 
of  the  deed  or  not,  so  as  to  pass  title,  must 
In  a  great  measure,  where  It  is  not  dear 
that  an  actual  delivery  has  been  effected,  de- 
pend upon  the  peculiar  drcumstances  of  each 
particular  case.  The  question  of  delivery  la 
one  of  intention  and  the  rule  is  that  a  de< 
livery  Is  complete  when  there  Is  an  intention 
on  the  part  of  the  grantor  to  make  the  in- 
strument his  deed.  The  mpi"  thtog  which 
the  law  looks  at  is  whether  the  grantor  in- 
dicates his  will  that  the  Instrument  should' 
pass  into  the  possession  of  the  grantee;  and. 
If  that  will  la  manifest,  then  the  conveyance 
inures  as  a  valid  grant,  althou^  as  above 
stated,  the  deed  never  comes  into  the  hands 
of  the  granted  A  deed  does  not  become  oper- 
ative until  it  is  delivered  with  the  Intent  that 
it  shall  become  effectual  as  a  conveyance.. 
Whether  such  intwt  actually  existed  Is  a 
question  of  tact  to  be  determined  by  the  dr- 
cumstances of  the  particular  case."  2  Mln. 
Inst  supra:  Tyler  v.  Hall.  106  Mo.  813, 17  8. 
W.  819,  27  Am.  St  Bep.  837. 

In  the  last-named  case  it  was  held  that  "a 
deed  left  1^  the  grantor  In  a  place  where  It 
is  accessible  to  Ihe  grantee  does  not  (»nstl- 
tote  a  delivery  In  the  absence  of  an  intention 
on  the  port  of  the  grantor  to  ddlver  and  of 
the  grantee  to  accept  *  *  *  So  Umg  as 
the  deUTOT  of  a  deed  ronalns  incomplete,  a 
grantor  can  change  his  Intent,  and  destroy 
the  deed  If  he  so  defirea." 

In  Sebntrert  v.  Orote.  88  Hlcfa.  660,  00  N. 
W.  607,  28  Am.  St  B«p.  818,  the  opinion- 
of  the  court  says:  "Bridence  showing  that 
a  conveyance  ot  land  was  signed,  acknoirt- 
edged,  witnessed,  and  handed  to  grantee^  who 
was  a  son  of  the  grantor,  to  whom  the  deed 
was  hnmediately  returned;  that  the  father 
said  that  he  calculated  to  deed  the  property 
to  his  eon,  so  that  there  would  be  no  ttoable 
after  his  death,  bnt  that  he  would  not  like 
to  see  It  go  on  record  in  his  lifetime;  and- 
the  son  replied  he  need  not  be  afraid  of  its 
going  on  record,  and  that  he  (the  tathOT) 
could  keep  it  himself— does  not  show  a  de- 
livery of  the  deed;  and  If  the  grantor  snbse- 
quently  destroyed  It,  and  conveyed  the  same 
property  to  another  person  In  consideration 
of  services  performed  and  to  be  performed, 
the  latter  acquired  the  tttle." 

In  Parrott  v.  Avery,  159  Mass.  894,  86  N. 
E.  94,  22  L.  B.  A.  163,  38  Am.  St  Rep.  466, 
the  Supreme  Court  of  Massachusetts  held 
that  "a  deed  is  not  delivered  though  it  Is 
executed  in  the  presence  of  a  witness.  If  there 
is  no  dedaratlon  on  the  part  of  the  grantor 
that  he  intends  It  to  take  effect  at  once,  and 
be  retains  it  in  his  possession  during  bis  life- 
time, putting  it  in  a  chest  and  bequeathed 
the  chest  to  the  grantee."  Stone  v.  French, 
37  Kan.  145,  14  Pac.  630, 1  Am.  St  Rep.  237. 

[3, 4]  The  authorities  dted,  to  which  many- 
more  might  be  added  U  dewed  necessary. 
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hold  that  tile  iUSiverj  of  a  deed  1b  essential 
to  Its  TftUdltr;  ttiat  the  fact  of  delivery  Is 
one  of  Intention,  which  intention  most  be 
inanUMted  by  some  express  act  of  the  gran- 
tor, or  by  acts,  words,  or  conduct  manifesting 
an  Intention  to  deJlTer,  and  that  by  such  act 
of  d^Tery  the  grantor  must  lose  control  or 
dominion  orer  the  deed  In  question;  and 
tliat  It  Is  his  Intention  that  it  should  pass 
title  at  the  time  and  that  be  (grantor)  abould 
lose  control  over  It 

The  deed  In  question  In  Tyler  t.  Hall,  sn- 
pra,  under  which  the  def^dant  claimed  title 
from  his  father,  the  original  source  of  title, 
was  found  by  the  administrator  of  the  father 
in  a  desk  kept  by  him  prior  to  hla  death  and 
under  bis  control,  among  other  papers  be- 
longing to  him  at  his  death,  and  was  after- 
wards given  into  the  defendant's  (grantee) 
possession  by  the  adxnlnlstrator  of  the  gran- 
tor. Held,  that  the  burden  of  proving  that 
the  deed  was  delivered  before  the  fiither's 
death  was  on  the  defendant 

tl]  The  suit  out  of  which  this  appeal  arises 
la  In  effect  a  suit  to  set  up  by  parol  evidence 
a  muniment  of  title  to  land,  and  in  such 
cases  courts  of  equity  require  strtmg  and  con- 
vincing proof  of  the  former  ezistence  ol  sach 
title,  its  loss,  and  its  contents. 

This  court  held,  in  Barley  v.  Bird,  9S  Va. 
317,  28  8.  £.  829,  that  "courts  of  equity,  in 
exercising  their  jurisdiction  to  set  up  a  lost 
instrument  which  is  to  constltnte  a  muniment 
of  title,  require  strong  and  eonclnsive  proof 
of  Its  former  ffidstenc^  Its  loss,  and  its  ocm- 
tents." 

[1]  It  aivears  from  the  reoord  that  ap* 
pellee  ai^  her  husband  N.  C.  Leftwldi  were 
unlettered,  Ignonmt  negroes;  the  husband 
being  impecunious,  while  the  wife  owned  the 
land  conveyed  to  her  as  above  stated,  and  was 
economical  and  thereby  enabled  to  do  much 
more  for  the  comfort  of  her  husband  in 
heattb,  as  well  as  in  sickness,  lAan  he  was 
ever  able  to  provide  for  Umaelf.  They  were 
married  in  1803.  and  the  deed  here  In  qnes- 
tton  was  signed  and  acknowledged  by  her  In 
1895,  as  she  frankly  admits,  but  was  never 
delivered,  nor  was  it  to  be  delivered  unless 
her  husband  survived  ber,  in  whldi  event  It 
was  then  and  only  then  to  be  recorded, 
whereby  he  would  own  and  control  a  one- 
half  undivided  interest  in  her  land  during 
his  life,  so  that  he  might  not  be  dispossessed 
of  a  home  during  his  Ufe.  There  Is  no  proof 
tiiat  the  husband.  N.  C.  Leftwicb,  ever  in  bis 
lifetime  asserted  title  to  any  part  of  this 
land,  or  denied  the  ownership  or  control 
thmof  in  his  wife.  The  wife  (appellee) 
states  fmiy  In  her  answer  in  this  cause  the 
nature  of  the  transaction  under  review,  and 
in  her  d^tosltlon,  taken  In  her  own  behalf, 
the  statements  she  makes  are  not  only 
entirely  consistent  with  those  made  in  her 
answer,  bnt  are  consistent  with  the  drcum- 
stances  sorronndlng  ber  and  her  said  hus- 
band during  their  married  Ufei 


The  only  disinterested  witness  Introduced 
by  appellants  whose  evld^ce  at  all  tends  to 
prove  a  delivery  of  said  deed  within  the 
meaning  of  the  law  Is  one  M.  L.  Taughan, 
who  Is  a  man  of  some  prominence  In  the 
county  in  which  appellee  and  her  husband 
N.  C.  Leftwlch  refilded  during  the  period 
from  the  date  of  their  marriage  till  the 
death  of  the  husband;  but  Vaughan  was  not 
positive  as  to  the  material  facts  with  respect 
to  which  hi  undertook  to  testify,  and.  In 
fact,  not  only  are  the  statements  made  by 
him  contradicted  by  proof  of  other  facts  and 
drcumetances,  testified  to  by  others,  but 
when  the  testimony  given  by  him  Is  read  as 
a  whole  be  appears  to  have  but  a  slippery 
memory,  and  has  to  admit  that  be  was  mis- 
taken as  to  the  material  facts  with  respect 
to  which  he  had  undertaken  to  testify. 

Not  only  did  N.  G.  Leftwlch  In  his  lifetime 
never  assert  a  legal  claim  to  an  Interest  tn 
the  land  of  his  wife,  but  no  one  has  testified 
In  this  case  that  he  ever  was  financially  able 
to  pay  1600,  the  amount  that  Yaughan  states 
was  the  consideration  named  In  the  deed  in 
question,  "as  well  as  he  could  remember," 
and  there  Is  no  other  evidence  than  that  of 
Taughan  contradictory  of  the  statement  of 
appellee  to  the  effect  that  the  deed  only 
stated  a  nominal  consideration. 

Every  witness  called  on  behalf  of  appel- 
lants, except  said  M.  L.  Vaughan,  was  a 
close  relative  of  N.  O.  Leftwlch,  deceased, 
and  directly  Interested  In  the  result  of  this 
litigation.  Much  of  the  evidence  given  by 
these  witnesses  Is  wholly  irrelevant  to  the 
Issue,  consisting  largely  of  loose  conversa- 
tions with  N.  0.  Leftwlch  not  In  the  presence 
of  appellee,  or  with  the  latter  after  the 
former's  dttth,  which  in  no  way  committed 
her  to  any  concession  helpful  to  the  appel- 
lants In  this  cans^  while  the  statements  of 
other  of  these  witnesses  are  either  discredit* 
ed  OE  flatly  contradicted  by  facts  proven. 

P.  A.  Reavls,  a  witness  B2  years  of  age,  a 
tBsmet,  and  who  had  known  N.  O.  Leftwlch 
from  the  time  he  was  a  small  boy;  T.  B. 
BrannodE,  depnts  detk  of  tbe  drcnlt  court 
of  Grayscm  county,  a  d^ty  treasurer  and 
tax  collector  of  tbe  county  In  1904;  and 
Wilson  Blair,  also  a  prominent  farmers-all 
totally  disinterested  witnesses,  say  in  sub- 
stance that  not  only  did  N.  G.  Leftwlch  never 
assert  title  to  an  interest  In  the  land  In  con- 
troversy, but  disclaimed  any  Int^est  in  bis 
wife's  land,  and  all  along  and  within  a  short 
time  <a  his  death  denied  that  he  owned  any 
land. 

Aroellee  testified  Oat  in  tbe  year  1801  or 
189S  she  executed  and  acknowledged  "what 
they  called  a  deed,  and  that  their  agree- 
ment at  the  time  was  that  If  I  would  make 
him  these  papers  in  case  I  died  first,  that  be 
was  to  hold  an  interest  in  the  place  his  life- 
time, and  In  case  be  died  first  the  papers 
were  to  be  destroyed  and  to  be  no  more  ac- 
count. I  to  bold  the  paper  in  my  posseaslai 
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antn  ttie  death  of  one  or  ttie  otlm  of  ua.  He 
was  to  baTe  what  remained  at  my  death 
bla  lifetime.   It  was  agreed  for  me  to  hold 

It  (tbe  deed)  In  my  iwss^slon.  and  If  I  died 
first  It  was  to  be  delivered  to  him  and  It  was 
to  go  on  record,  and  tf  he  died  first  It  was 
to  be  destroyed.  After  his  death  I  destroyed 
all  the  Leftwlch's  papers,  and  I  suppose  it 
was  destroyed  with  them.  It  was  In  my  pos- 
session from  the  time  It  was  acknowledged 
nntU  the  time  It  was  destroye*),  except  one 
time  when  I  handed  It  to  J.  M.  Parsons.  He 
came  to  my  house  and  sent  Norvell  (her  hus- 
band) in  after  the  paper,  and  I  wonld  not 
send  It  He  (Parsons)  came  In  and  explain- 
ed to  me  why  he  wanted  It.  He  said  that  be 
thought  he  could  use  It  to  advantage  In  rail- 
road election  in  counting  the  vote.  He  want- 
ed to  see  if  he  could.  He  receipted  me  for 
the  paper  and  promised  to  return  it  when 
he  was  thiongh  and  did  so.  He  sent  it  to 
me  by  malL  I  do  not  know  M.  L.  Tanghan. 
He  never  received  the  paper  from  me  and 
nerer  passed  my  bonse  and  returned  this 
deed.**  Ai^>6Uee  denies  positively  the  state- 
ments made  by  the  witnesses  for  appellants 
as  to  conversations  with  her  hnshand  with 
reference  to  said  deed  or  her  land,  alleged 
to  have  taken  place  in  ber  presence;  in  fact, 
she  denies  practioal^  every  statement  made 
by  appellants  witnesses  scept  tbe  fad:  that 
she  made  tbe  deed  to  ber  husband  In  pursu- 
ance of  the  agreement  and  understanding 
stated  by  her  in  her  answer  and  in  her  ex- 
amination as  a  witness,  and  that  she  destroy- 
ed it  In  pursuance  of  this  understanding, 
and  denies  that  she  ever  delivered  the  deed 
to  her  husband  for  any  purpose.  She  as- 
serts positively  that  it  was  never  out  of  her 
possession  or  control  except  on  the  occasion 
when  at  the  request  of  J.  M.  Parsons  she  let 
him  take  it  away  with  the  understanding  that 
he  would  return  it  to  her  which  he  did.  It  is 
not  pretended  that  appellee  understood  the 
purpose  for  which  Parsons  wanted  the  deed 
or  Intended  by  the  loan  of  it  to  him  to  con- 
fer any  b^^t  upon  tbe  grantee,  N.  0.  Lef^ 
•wich. 

[7]  The  weight  of  the  evidence  Is  decided- 
ly to  the  effect  that  appellants'  leading  wit- 
ness, Yaughan,  never  saw  the  deed  by  reason 
of  its  having  been  delivered  to  him  by  appel- 
lee or  N.  OL  Leftwlch  for  any  purpose,  and 
the  contention,  were  It  made,  that  appellee, 
an  ignorant  negro  woman,  by  complying  with 
the  request  of  Parsons  in  the  manner  she  did. 
Intended  that  the  deed  should  pass  title,  at 
tbe  time,  and  that  she  should  lose  control 
over  it,  could  not  be  maintained.  Whilst  a 
deed  may  be  delivraed,  not  only  to  tbe  gran- 
tee hlms^  but  to  a  stranger  for  his  use,  or 
declared  to  be  delivered  although  the  grantee 
be  absent,  yet  if  delivered  to  a  stranger, 
without  any  dedaratloa  or  other  matter  to 
show  that  it  is  for  the  use  of  the  grantee. 


It  Is  not  a  BDffldait  ddlvwy.  S  Mln.  Iiut 

p.  782. 

It  also  ai^>ears  from  tbe  Effoof  In  lUa  case 
that  when  N.  0.  L^twldi  Incurred  any  debt 
it  was  i>ald  by  bis  wife  (ai^llee)*  and  there- 
fore there  was  no  conceivable  reason  why 
be  should  not  have  had  this  deed  recorded 
and  the  land  it  purported  to  convey  trans- 
ferred to  himself  and  claimed  it,  or  some  In- 
terest in  it,  as  his  own,  except  for  tbe  fact 
that,  as  appellee  dalms,  the  deed  was  never 
delivered  to  him,  and  was  to  be  of  no  force 
or  effect  unless  she  died  before  he  did.  In 
which  event  he  was  to  have  only  an  undivid- 
ed one-half  interest  in  the  land  for  his  life. 

This  Is  not  a  controversy  betwe^  creditors 
of  N.  G.  Leftwlch,  deceased,  and  appellee 
tonching  the  right  of  the  former  to  subject  tbe 
land  In  question  to  the  payment  of  debts  as- 
serted against  Leftwlch  but  a  case  In  which 
a  court  of  equity  Is  asked  by  the  next  of  kin 
and  heirs  at  law  of  the  decedent  to  take  the 
title  of  appellee's  land  from  her  and  give  It  to 
them,  and  that  too  upon  proof  that  is  of  it- 
self not  only  unsatisfactory  and  therefore 
not  conclusive,  but  is  contradicted  or  discred- 
ited throughout  by  positive  evidence,  borne 
out  by  the  drcnmstances  clearly  shown  to 
have  surrounded  the  parties  to  the  transac- 
tion In  question. 

The  decree  appealed  from  is,  in  our  opin- 
ion, not  only  in  accordance  with  the  right 
and  Justice  of  the  cause,  but  is  folly  Justi- 
fied by  tbe  evidence  in  the  record,  and  there- 
fore It  Is  affirmed. 

Affirmed. 

KEITH,  P.,  and  WHITTLE,  H  absent 


MORGAN  V.  COMMONWEAI/TH. 
(Supreme  Court  of  Appeals  of  l^rginia.  BspL 

11,  1913.) 

CSIUINAI.  Law  (I  1014*)— A}^>EAL  ANO  E^ROK 

— SuccEssiTE  Petitions  roa  Whit  of  Es- 

BOB. 

Under  Code  1004,  I  8408.  providing  that 
when  the  Conrt  of  Appeals  shall  deem  the  Judg- 
ment complained  of  clearly  right,  and  shall  re- 
lect  a  petition  for  a  writ  of  error  on  that 
EFoand,  and  tbe  order  of  rejection  so  states,  no 
other  petition  shall  thereafter  be  entortained, 
the  court  is  without  juriedictioQ  to  entertain 
an  amended  petition  for  a  writ  of  error  to  a 
judgment  of  conviction  for  crime,  after  the  orig- 
inal petition  had  been  denied  in  an  order  ex- 
pressly statins  that  the  court  wAs  of  the  o;un- 
lon  that  the  Judgment  was  clearly  righL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2571 ;  Dea  Dig.  8  1014.*] 

Error  to  Circoit  Court,  Wise  Coun^. 

One  Morgan  was  convicted  of  mall  dons 
shooting,  and  flies  an  amended  petition  for 
a  writ  of  error.  Petition  denied. 

Bond  ft  Bmce,  of  Wise,  for  petithmer.  Tbo 
Attorney  Gmeral,  for  the  Oommonwealth. 

VWi  CDBIAM.  Morgan  was  Indicted  be- 
fore the  circuit  court  of  Wise  county  for 
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maUdonB  Aoottng,  and  vu  senteneed  to 
four  years'  conflnement  is  the  penitentiary. 
H«  filed  Us  petition.  asUng  tor  a  vrit  of 
error  from  tliSs  conrt,  and  praying  that  a 
new  trial  be  awarded  Mm.  This  petition  was 
considered  by  fbia  conrt  at  its  sesBion  In 
Wytherilto  on  tlie  16tli  day  of  Jnne,  1»13, 
and  the  court,  b^g  of  o^nira  that  the  said 
Judgment  was  plainly  right,  rejected  the  aald 
petition  and  afBrmed  the  Jndgnient  See 
abstract  of  Judgment  of  this  conxt  filed  with 
the  record. 

By  section  8466  of  the  Code  It  Is  proTided, 
among  other  things,  that  when  the  Oourt  of 
Appeals  "shall  deem  the  jnd^nent,  decree,  or 
ordrar  complained  of  plainly  right,  and  reject 
the  petition  on  that  ground,  and  the  order  of 
rejection  so  states,  no  other  petition  therein 
shall  afterwards  be  entertained.  Bnt  the 
rejection  of  snch  petition  b7  a  Jndge  In  n- 
catlm  shall  not  prerent  the  presentation  of 
aodi  petition  to  the  conrt  at  its  next  term." 

The  case  before  ns  comes  clearly  within 
ttie  operation  of  the  statute.  The  conrt,  as 
appears  from  its  order,  deemed  the  Jndgnient 
complained  of  plainly  right,  and  rejected  the 
petition  on  that  ground,  and  the  order  of  re- 
jection so  states;  therefore  this  conrt  has  no 
Jarlsdictlon  to  entertain  any  other  petition 
with  respect  to  11;  and  the  amended  petition 
presented  at  this  term  of  conrt  to,  for  these 
reasons,  rejected. 


LTNCH  T.  O'BRIEN  et  alf 
(Supreme  Court  of  Appeals  of  Tirglula.  Sept. 
11,  1913.) 

X.  Bnxa  AKD  Notes  ({  301*)— Liabilitt  of 

I NDOB8BR— Release. 

Where,  after  the  holder  of  a  note,  without 
the  consent  of  an  indorser,  sarrendered  certain 
collateral  security,  the  note  was  subsequently 
renewed  from  time  to  time,  the  indorser,  who 
repeatedly  renewed  his  indorsement  with  knowl- 
edge of  the  facts,  waived  his  defense  to  the  note 
baaed  on  snch  surrender,  and  estopped  himself 
to  assert  sach  a  defense. 

[EM.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  8S  70ft-721 ;  Dec  Dig.  { 
SOI.*] 

2.  Evidence  (8  441*)— Parol  Bvidekob  to 

Vabt  Wbitino. 

An  indorsemeot  of  a  renewal  note  could 
not  be  varied  or  contradicted  by  proof  of  a  con- 
temporaneous parol  agreement  that  the  Indorser 
should  not  be  liable ,  thereon,  because  of  the 
holder's  surrender  of  collateral  security  pledged 
for  the  payment  of  the  original  note. 

[Ed.  Note.— For  other  cases,  see  SMdenee, 
Cent  Dig.  H  1719.  1723-1768,  1765-1845, 
2030-204T;  Dig.  8  441.*] 

Appeal  from  Law  and  Chancery  Court  of 
City  of  Roanoke. 

Suit  by  J.  W.  Lynch  against  E.  F.  O'Brien 
and  others.  Decree  for  defendants,  and 
plaintur  appeals.  Affirmed. 

Tfaos.  W.  Miller  and  Jackson  ft  Hrason.  aU 
ct  Boam^,  for  aroellant  A.  B.  King;  of 
Boanoke,  for  appellees. 


RABBI80N,  X  The  bill  In  this  salt  was, 
filed  by  the  appellant  for  the  purpose  of  ob- 
taining release  from  his  liability  as  indorser 
upon  a  certain  negotiable  note.  The  ground 
upon  which  the  release  was  asked  is  that  82 
shares  of  certain  Bto<^  had  teea  deposited 
with  the  original  note,  when  e»cnted,  as 
eoUateral,  and  that  subsequently  7  shares 
of  this  stock  was  surrendered  without  ap- 
pellant's consent 

[1]  It  appears  that  in  March.  1907,  B.  F. 
O'Brien  executed  a  note  for  $3,200,  payable 
to  the  appellant,  J.  W.  I^nch,  and  SI  W. 
Tindey  60  days  after  data  This  note  was 
indorsed  by  the  payees  and  Ascounted  for 
O'Brien  by  the  FUrst  National  Bank  of  Boa- 
noke. In  the  body  of  ttie  note  it  appeared 
that  82  shares  of  Roanoke  Knitting  Mills 
sto<^  was  deposited  therewith  as  ocdlateraL 
The  note  was  curtailed  by  O'Brien,  and  re- 
newed from  time  to  time  in  the  same  shape, 
and  with  the  same  Indorsement,  until  It  was 
reduced  to  $2,100.  The  renewal  for  $2,100 
was  in  the  8bai>e  of  a  plain  negotiable  note, 
without  mention  of  collateral.  At  the  time 
of  this  last-mentloDed  renewal  O'Brien  with- 
drew 7  shares  of  the  stock,  leaving  with 
the  bank  the  remaining  25  shares.  O'Brien 
made  no  further  payment  The  note  was, 
however,  subsequently  renewed  from  time 
to  time,  with  same  Indorsers,  until  It  was 
reduced  to  |1,S00  by  payments  made  by  the 
Indorsers. 

The  evidence  Is  beyond  dispute  that,  when 
appellant  Indorsed  the  several  renewals  of 
the  $1,800  note  now  held  by  the  appellee 
bank  and  from  which  he  seeks  to  be  re- 
leased, he  had  full  knowledge  of  the  fact  that 
the  7  shares  of  stock  had  been  withdrawn  by 
O'Brien.  Having  repeatedly  renewed  his  in- 
dorsement of  the  note  after  full  knowledge 
of  the  defense  available  In  respect  to  the 
original  note,  appellant  must  be  held  to  have 
waived  snch  defense  and  to  be  estopped  from 
availing  himself  of  it  as  to  the  renewal. 
This  principle  Is  elementary.  Joyce  on  De- 
fenses to  Com.  Paper,  8  640;  Building  Ass'n 
V.  Blalr,  98  Va.  400.  495,  36  S.  B.  S13;  Uni- 
versity of  Va.  v.  Snyder,  100  Va.  567,  679, 
42  8.  B.  337. 

[2]  Appellant  relies  upon  an  alleged  parol 
agreement  that  be  was  not  to  be  liable  upon 
his  Indorsement  of  the  renewals  because 
of  the  previous  withdrawal  of  the  7  sfaar^ 
of  stock  held  as  collateral.  This  parol  con- 
tnct  is  not  satisfactorily  shown.  This,  how- 
ever, is  Immaterial;  It  being  settled  by 
numerous  decisions  of  this  court  that  a 
cotemporaneous  parol  agreemrat  cannot  be 
shown  to  alter  or  vary  the  terms  of  a  valid 
written  instrument  Towner  v.  Lucas,  13 
Orat  (54  Va.)  705;  Slaughter  v.  Smither, 
97  Va.  202,  33  S.  E.  544;  Percy  T.  Bank, 
110  Va.  132,  65  S.  E.  475.  The  absolute  in- 
dorsement of  the  note  in  question  cannot, 
therefore,  be  affected  by  a  cotemporaneous 
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.agreement  Oat,  notwlthBtandlng  snch  In- 
dorsement, appellant  was  not  to  be  bound  by 
It 

The  decree  denying  tbe  relief  asked  in 
this  case  is  plainly  rif^t,  and  It  most  be 

affirmed. 
Affirmed. 

KBITH,  P.,  aboent 


BBANHAM  T,  ABTRIP. 
(Supreme  Coart  of  Appeals  of  Tiirinia.  Sept 
11,  1913.) 

1.  Spbodio  FiaroBHANOK  a  128*)— JUBISOXO- 
non— Uhcebtain  Contkaot— Damaou. 

Wbere  equity  could  not  crant  spectfie  per- 
formance of  an  alleged  parol  oontract  for  the 
■ale  of  land  because  of  uncertain^  of  its  terms, 
and  complainant  could  obtain  complete  relief 
at  law,  the  suit  would  not  be  retained  for  the 
purpose  of  awarding  complainant  damages  for 
the  value  of  improvemento,  leas  the  rental  val- 
ue of  tbe  land. 

[Ed.  Note.— For  other  cases,  see  Specific  Per^ 
fonnanee,  Cent  Dig.  H  412-419;  Dec.  IMg.  | 

2.  Specific  Pbbfobhancb  ^  128*)— Riusf— 

VaLUK  of  IlCFBOTXiaNTB  —  STATUITO  —  AP- 

PUCATIOH. 

Code  1904,  S  2760,  provides  that  any  de- 
fendant agaiuBt  whom  a  decree  or  Jud^ent 
shall  be  rendered  for  land,  when  no  assessment 
of  damages  has  been  made,  at  an;  time  before 
the  execution  of  the  decree  or  judgment,  may 
present  a  petition  to  the  court  for  the  allow- 
ance of  the  value  of  permanent  improvements, 
less  the  rental  value  of  the  occupation  of  the 
land,  and  the  court  may  suspend  the  Judgment 
and  assess  the  damages  of  the  plaintiff  and  the 
allowances  to  the  defendant  for  such  improve- 
ments. Held,  that  such  section  applies  only 
to  actions  of  ejectment,  or  to  eases  in  whidi  a 
decree  or  judgment  is  rendend  sgalnst  a  de- 
fendant for  land,  and  cannot  be  invoked  in  a 
suit  by  an  unsuccessful  complainant  for  spemfic 
^rformance  of  an  alleged  contract  to  convey 

[Ed.  Note.— For  other  cases,  see  Speidflc  Per- 
formance^  Gent  Dig.  U  DeoDig.  f 

128.*] 

Appeal  from  drcnlt  Oonit,  Dlckenaon 

County. 

Bill  by  W.  J.  Artrip  against  W.  J.  Bran- 
ham  to  restrain  the  prosecnticHi  of  an  action 
of  ejectment  and  to  enforce  spedflc  perform- 
ance of  an  alleged  contract  for  the  sale  of 
real  property.  From  a  decree  In  favor  of 
complainant  for  the  value  of  his  Improve- 
ments, less  the  rental  valne  of  the  land,  re- 
spondent appeals.  Reversed. 

Sutherland  &  Sntherland,  of  ClintwoDd, 
for  appellant  Skeen  &  Skeen,  of  Cliutwood, 
and  Vlcara  &  Peery,  ot  Wiaa,  for  qqydllee. 

HABRISON,  J.  The  appellant  Instituted 
an  action  of  ejectment  to  recover  of  the  ap- 
pellee the  possession  of  a  certain  lot  of  land 
in  Dickenson  County.  Appellee  thereupon  filed 
the  bill  In  this  case^  praying  that  ai^ellant 
be  enjoined  from  prosecuting  his  action  at 
law,  and  praying  for  the  spedflc  performance 


ot  an  oral  contract  allciged  la  Qie  bUL  Tb» 
drcnlt  court  refused  to  Bpedflcally  aifoice 
the  contract  allied,  because  It  was  too  In- 
definite and  oncertain,  bat  mtered  a  decree 
directing  that  possession  be  dellvwed  to  tin 
appelant  upon  the  terms  that  he  should  pay 
ai^Uee  the  valne  of  the  Improvanents  he 
bad  pat  npon  tiie  land  leu  the  rental  valve 
of  the  same.  From  that  decree  this  appeal 
wae  takoL 

[1]  We  an  of  ctsinSm.  Oiat  the  gronnds 
necessary  to  jnattfy  the  vedflc  perfonnanoe 
of  the  alleged  contract  were  wholly  wanting 
In  the  case,  and  that  the  drcnlt  court  prop- 
erly reftued  to  enforee  St,  We  are,  howewt 
further  of  (pinion  that  when  the  court  reach- 
ed Oat  coneloalon  It  abonld  bava  dlamisaed 
tbe  bill,  leaving  the  parties  to  their  remedies, 
If  any,  at  law. 

It  Is  not  eTeE7  case  in  vrtddi  a  ooort  of 
equity  acqnliea  jurisdiction  of  a  canse  for  a 
spedflc  pnrpoae  Oiat  it  may,  notwithstandlnff 
that  purpose  has  failed  in  whole  or  In  part, 
go  on  to  decree  against  any  party  befbre  it.  ' 
So  far  from  it,  wh^  tba  ronedy  at  law  is 
more  appropriate  0ian  in  equity,  or  Tbere 
the  T«rdlct  of  a  Jury  la  proper,  tbe  Jurisdic- 
tion will  be  declined.  Walters  v.  Farmers' 
Bank,  76  Ya.  12. 

The  case  of  Bobertscm  t.  Hogshead,  3 
Leigh  (30  Ta.)  667,  was  one  wbwe  the  bill 
filed  was  for  the  resdsslon  of  a  contract 
The  court  having  held  that  tbe  plaintiff  was 
not  entitled  to  a  resdaalon  of  the  contract, 
was  asked  to  go  on  and  ascertain  the  dam- 
ages he  had  sustained  by  reason  of  the  al- 
leged fraud  In  the  procurement  of  the  con- 
tract This  the  court  declined  to  do,  and  on 
ai^jcal  Judge  Tncker,  speaking  for  this  court, 
said:  **A  bill  for  damages  only  will  not  lie 
In  eqni^.  The  court  could  only  ascertain 
those  damages  by  sending  the  case  to  a  court 
of  law.  To  that  court,  therefore,  the  party 
^oold  apply.  Instead  of  clogging  the  litiga- 
tion by  a  salt  in  equity,  which  could  only 
end  where  he  ought  to  have  b^n." 

In  the  case  before  us  the  appellant  denies 
that  he  ever  entered  into  any  parol  agree- 
ment for  the  sale  of  the  land  in  question. 
The  appellee,  having  no  title,  Is  asking  for 
the  ascertainment  of  unliquidated  damages 
for  Improvements  claimed  to  hav^  been  put 
upon  the  land  by  him.  The  alleged  parol 
contract  Is  uncertain  and  indefinite,  and  the 
whole  evidence  adduced  on  the  subject  utter- 
ly conflicting  and  unsatisfadory.  It  Is  there- 
fore a  case,  as  was  said  In  Walters  v.  Far- 
mers' Bank,  supra,  where  the  remedy  at  law 
Is  more  appropriate  than  in  equity,  and  the 
verdict  of  a  jury  necessary  tbr  Its  pnqier  de- 
termination. 

[2]  The  appellee,  to  sustain  the  jurisdic- 
tion of  a  court  of  equity  to  go  on  and  ascer- 
tain the  damages  to  which  he  Is  entitled  In 
this  case  for  Improvements  alleged  to  have 
been  put  npon  the  Und,  relies  upon  eeetion 
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2760  of  tbe  Code  of  1904.  wbleh  1>  aa  f  (fl- 
lows: 

"Any  defendant  agalnat  whom  a  decree  or 
Judgment  shall  be  reiide;«d  for  land,  where 
no  assessment  of  damages  has  heen  made  on- 
der  the  preceding  chapter,  may,  at  any  time 
before  the  execution  of  the  decree  or  Judg- 
ment, present  a  petition  to  the  court  render- 
ing snch  decree  or  Judgment,  stating  that  he, 
or  those  under  whom  he  claims,  while  hold- 
Ins  the  premises  under  a  title  believed  by 
Mm  or  them  to  be  good,  have  made  perma- 
nent improvements  thereon,  and  praying  that 
be  may  be  allowed  for  the  same  over  and 
above  the  value  of  the  use  and  occupation  of 
snch  land;  and  thereupon  the  court  may,  if 
satisfied  of  the  probable  truth  of  the  allega- 
tlcm,  suspend  the  execution  of  the  Judgment 
or  decree,  and  Impanel  a  Jury  to  assess  the 
damages  of  the  jdaintiff,  and  the  allowances 
to  tbe  defendant  for  such  Improvements." 

It  has  been  repeatedly  held  that  the  stat- 
ute relied  on  applies  only  to  actions  of  eject- 
ment, or  to  cases  In  which  a  decree  or  Judg- 
ment is  rendered  agalnat  a  defendant  for 
land.  Graeme  v.  Cullen,  23  Orat  (64  Va.) 
266;  Woods  v.  Erebbs,  38  Grat.  (74  Ta.)  685 ; 
Efflnger  v.  Hall,  81  Va.  94 ;  Flanary  v.  Kane, 
102  Ya.  647,  66tf,  46  S.  B.  681.  Tbe  case 
at  Inr  la  not  an  ejectment  suit,  but  a  chan- 
cery Boit  tor  tiie  Bpedflc  oiforcement  of  an 
alleged  parol  contract,  and  no  decree  has 
beea  rendered  therein  against  the  defendant 
tor  land. 

For  the  foregoing  reasons,  this  court  will 
reverse  the  decree  appealed  from,  and  will 
enter  sudi  decree  as  the  lower  court  should 
have  antovd,  dismissing  appellee^s  bill,  wltb 
costs,  witbont  praJndlce,  however,  to  bis 
tight  to  proceed  In  a  conrt  of  law  to  mforce 
aach  rights  as  he  may  have* 

Beversed. 

KEITH,  P.,  absent 


HONAKBB  T.  SHBADER. 

(Snpreme  Court  of  Appeals  of  Virginia.  Sept 
11,  1015.) 

1.  Appui.  Ain»  Ebbob  (i  1002*)— Bethw— 
Quumons  of  Fact. 

Id  ejectment  Involving  the  location  of  a 
dlRpnted  boundary,  the  jury's  finding  on  con- 
flicting evidence  as  to  its  correct  location  was 
Gonclurtve,  unless  some  other  valid  objection 
could  be  shown  thereto. 

[Ed.  Not&r-For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8036-8987;  Dee.  Dig.  { 
1002.*] 

2.  BotTITDABIXB  (|  ^)— BVIDIITOB— AmOBSI- 

BUJETT. 

In  ejectment  involving  the  location  of 
plaintifTs  eastern  line,  evidence  as  to  the  execu- 
tion and  contents  of  a  lost  title  bond  for  land 
adjoining  such  line  was  properly  admitted, 
where  it  was  received  only  as  tending  to  throw 
light  on  the  location  of  the  line  and  not  fbr  the 


purpose  of  establishing  dsftadanf s  tttls  ta  the 

lana  in  oontroveny. 

[Ed.  Note.— Fofother  cases,  see  Boundaries, 
Cent  Dig.  H  160-162. 164, 166-176;  Dec.  Dig. 

8.  Afpbal  and  Ebbob  (1  1057*)— Habiclesb 
Ebbob— AnmssioN  of  Evidence. 

In  ejectment  Involving  a  disputed  boundary, 

tbe  admission  of  an  old  survey,  if  error,  was  not 

prejudicial  to  plaintiff,  where  the  land  described 

therein  was  clearly  Identified  and  located  by 

other  evidence. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  |S  4194-4199,  4206;  Dea  Dig. 

!  106i*} 

4.  New  Tbxal  (|  161*)  —  Condztionax.  Be- 

FUSAI.. 

Where,  In  ^ectment  Involving  a  disputed 
boundary,  the  declaration  in  one  count  sought 
the  recovery  of  plaintifTs  whole  tract  of  land, 
containing  1,000  acres,  and  In  another  count 
tbe  recovery  of  the  79-acre  tract  actually  in 
controversy,  and  the  real  issue  was  understood 
by  tbe  court  the  jury,  and  the  partial,  but  the 
jury  returned  a  general  verdict  for  defendant, 
the  court  properly  required  defendant  to  enter 
a  release  of  that  portion  of  the  land  outside 
tbe  tract  which  was  the  sobject  of  dispute  in- 
stead of  granting  a  new  triaL 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  S|  821-823;  Dec.  Dig.  S  161.*] 

Error  to  Circuit  Court,  Bland  Cpunty. 

Ejectment  by  one  Honaker  against  one 
Sbrader.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

WUUama  &  Wllllama  and  A  B.  Forterfleld. 
all  ot  Blajkd,  for  {daintiff  In  error.  Jackson 
ft  Henson,  of  Roanoke,  and  Will  lams  ft  Far- 
rier, ol  Fearisbnr^  for  defendant  in  error. 

HABBISON,  J.  [1]  The  plaintira  deda- 
ration  in  tbla  action  of  ejectment  containa 
two  conntik  The  first  describes  the  land 
alleged  to  be  withheld  as  his  entire  tract 
omtaining  1,000  acres.  The  second  count  de- 
Bcribes  the  land  in  controversy  as  79  acres 
more  or  les^  lying  oa  the  south  side  of  Bnck- 
hom  Monntaln,  on  Wolf  cneikt  in  Bland 
county.  Tlie  real  question  involved  in  tiie 
controTersiy,  aa  ahown  by  the  record,  was 
the  correct  location,  on  tbe  ground,  of  the 
eastern  line  ot  the  plalntUFs  land ;  plaintiff 
contending  tiiat  its  correct  location  was  at 
one  place,  while  the  defoidant  Insisted  that 
It  was  at  another.  Upon  this  question  the 
evidence  was  conflicting.  The  Jury  bave 
established  the  true  line  to  be  as  contended 
for  by  the  defendant  and  upon  well-settled 
principles  the  verdict  must  stand,  unless 
some  other  valid  objection  can  be  shown 
thereto.  Pilhvton  r.  Boberson,  110  Va.  136, 
66  S.  E.  836. 

[2]  The  objection  made  by  the  plalnUfiE  to 
the  evidence  offered  by  the  defendant  as  to 
the  execution  and  contents  of  a  los:  title  bond 
executed  by  Chapman  A  French  to  Hiram  D. 
Lambert  about  the  year  1853,  tor  land  ad- 
Joining  tbe  plaintifTs  eastern  line,  was  prof)- 
erly  overruled.  Evidence  of  this  title  bond 
and  its  contents  was  not  introduced,  as  con- 
tended by  the  plaintiff,  for  the  purpose  of 
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estabUdilng  the  defendant's  title  to  the  land 
In  controTersy,  bat  merely  aa  evidence  tend- 
ing to  throw  light  mion  the  true  location  of 
the  eastern  boundary  line,  and  that  Its  tme 
location  was  where  the  defendant  claimed  it 
to  be.  The  court  In  admittli^  this  evidence, 
both  at  the  time  of  its  admission,  and  subse- 
qnently  by  ins  tractions,  limited  the  same  to 
the  light,  If  any.  It  threw  on  the  question  of 
boundary  InvolTed.  Oral  evidence  la  always 
a<bnlssible  as  to  location  and  bmmdaiyi  and 
It  would  seem  to  he  clear  that  evidenoe  of 
the  contents  of  a  lost  title  bond  was  admissi- 
ble for  the  same  purprae.  Austin  t.  Minor, 
107  Tft.  101,  S7  a  E.  609;  SchauhnCh  v.  DU- 
lemuth,  ICS  Va.  86,  60  S.  B.  74B,  16  Ann.  Gas. 
826;  Edmunds  v.  Barrow,  112  Ta.  880,  71 
S.  B.644. 

[S3  ^nie  plaintiff  also  comiOalns  of  the  rul- 
ing of  the  court  In  p^mlttlng  an  old  survey, 
bearing  on  the  question  InrolTed,  to  be  in* 
trodnced  by  the  defendant  No  suffldrat  rea- 
son for  rejecting  this  evidence  Is  suggested, 
but,  even  If  It  had  been  errw  to  admit  the 
survey  liientloned,  it  waM  plainly  withont 
prejudice  to  the  plaintiff,  as  the  land  de- 
scribed therein  was  Clearly  idmtlfied  and  lo> 
cated  by  other  evidence  in  the  case. 

Several  other  objections  to  the  ruling  of 
the  court  upon  the  admission  of  evidence  are 
raised,  but  upon  examination  they  are  found 
to  be  wholly  without  merit  and,  tiiertfore, 
need  not  be  adverted  to  in  detail. 

In  the  petition  for  a  writ  of  arm  no  com- 
plaint is  made  of  the  action  of  the  court  in 
refusing  certain  instructions  adced  for  the 
plaintiff,  but  it  Is  contended  that  the  vradlct 
of  the  jury  was  not  In  accord  with  the  In- 
structions given,  and  the  assertion  is  made 
tiiat  In  the  Instracdons  i^ven  for  the  idaintiff 
the  jury  are  told  that  the  title  deeds  under 
which  the  plaintiff  dalmed  covered  the  land 
In  controversy  and  that  be  was  entitled  to 
recover  the  same.  The  Instructions  do  not 
bear  this  Interpretation.  Whether  the  plain- 
tiff's title  papers  covered  the  land  in  contro- 
versy dep^ded  upon  the  true  location  of  his 
eastern  line.  This  was  a  qnestlon  of  fact 
for  the  jury,  and  no  Instruction  given  by  the 
court  trenched  upon  the  province  of  the 
Jury  to  settle  that  question. 

As  to  the  instructicns  given  by  the  court  for 
the  defendant,  no  error  Is  pointed  out;  the 
plaintiff  contenting  himself  with  the  general 
observation  that  they  are  erroneous  and  mis- 
leading. An  inspection  of  these  instructions 
shows  them  to  be  free  from  reasonable  ob- 
jection. They  embody  views  of  the  law  appli- 
cable to  the  case  which  have  been  long  set- 
tled by  the  decisions  of  this  court,  and  are 
expressed  in  language  which  could  not  be 
misunderstood. 

[4]  As  already  seen,  the  plaintiff's  declara- 


tion was  In  two  counts,  one  for  the  recovery 
of  his  whole  tract  of  land  containing  1,000 
acres,  and  the  other  for  the  recovery  of  the 
small  tract  actually  in  controversy.  When 
the  case  was  given  to  the  Jury  they  returned 
a  general  verdict  for  the  defendant  on  the 
issue  Joined.  After  the  Jnry  was  discharged 
the  plaintiff  moved  the  court  to  set  aside  the 
verdict  upon  the  ground,  among  others,  that 
the  effect  of  the  general  verdict  was  to  give 
the  defendant  the  whole  tract  of  1,000  acres. 
Thereupon  the  court  of  its  own  motion  re- 
quired the  defendant  to  enter  of  record  a 
release  of  that  portion  of  the  land  outside  ot 
the  small  tract  which  was  the  subject  of 
dispute,  and  overruled  the  motion  for  a  new 
trial.  Tills  action  of  the  court  is  assigned 
as  error ;  it  being  contended  that  the  court 
had  no  power  to  put  the  defendant  upon 
terms  in  a  case  like  this. 

The  whole  controversy  in  this  case  was 
as  to  the  small  tract  of  land  described  In  the 
second  count  of  the  declaration.  The  owner- 
ship of  this  land  depended  upon  Uie  correct 
location  on  the  ground  of  the  plalntUTs 
eastern  line;  the  defendant  claiming  no  part 
ot  the  land  except  the  small  tract  to  which 
the  true  tocatton  of  the  eastern  line  entitled 
liim.  Tb»  real  Issue  In  the  case  was  under- 
stood from  the  Iwglnning  to  the  end  of  the 
trial  by  the  court,  the  Jury,  and  all  parties 
concerned,  and  no  reason  is  perc^ved  why 
the  court,  to  avoid  the  possibUity  of  future 
controversy,  should  not  have  required  the  de- 
fendant to  release  of  record  all  claim  to  the 
land  outside  of  the  small  tract  that  the  ver- 
dict of  the  Jury  had  dedded  he  was  entitled 
to.  Fry  V.  StOwers,  98  Va.  417,  36  8.  SL 
482;  Tolley  v.  Pease  (W.  Va.)  78  S.  B.  111. 

In  the  ejectment  case  of  Fry  v.  Stowers^ 
supra,  this  court  said:  "We  do  not  approve 
the  rule  announced  In  Shidet  v.  Dowell,  00 
Vs.  745  [19  S.  B.  848],  that  the  principle  stat- 
ed does  not  apply  in  the  case  of  an  action 
of  ejectment,  because  of  the  statute  whidi 
requires  that  the  verdict  shall  'specify  the 
land,  particularly  as  the  same  is  proved,  and 
with  the  same  certainty  of  description  as  is 
required  in  the  declaration.'  The  practice 
of  putting  a  party  upon  terms  where  the 
verdict  is  plainly  erroneous  in  part  is  a  wise 
and  salutary  one,  saving  delay,  coats,  and 
above  all,  ending  stilfe,  and  we  perceive  no 
good  reason  why  the  ends  of  justice  are  not 
as  much  subswved  by  the  application  of  the 
principle  in  an  action  of  ejectmoit  as  in  any 
other  case." 

Upon  the  whole  case,  we  find  no  error 
prejudicial  to  the  plalntllE,  and  the  Judgment 
complained  ot  must  tw  afflrmed. 

Affirmed. 

KEITH.  P.,  and  WHITTLB.  J.,  abeent 
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ZiUGK  CONST.  00.  t.  BUSSELL  OOUNTT. 

(Sapreme  Court  of  Appeals  of  Vlrglni*.  Sept 
11,  1913.) 

1.  Oouimis   (I   206*)  —  DzsAixow ARCS  or 
Claius— Appeai<— FnjNo  Plea  of  OirrsBT. 

While  under  Code  1904,  {|  888.  843,  and 
844,  the  maniwr  of  saing  a  coont;  la  by  "ap- 
peal"  from  the  action  of  the  board  of  eupervu- 
ora  upon  preaentatioD  of  the  claim,  the  determi- 
natioD  of  the  board  ii  not  an  adjndlcatlon  of 
the  case,  and  the  court  to  which  the  "appeal" 
ifl  taken  is  not  an  appellate  conrt  in  the  aense 
that  a  plea  of  ofEset  cannot  l>e  filed  therein. 

[Ed.  Note.— For  other  cases,  aee  Counties, 
Cent  Di£.  IS  328-334 ;  Dec  Dig.  f  205.*] 

2.  CouNma  (S  206*)— Oladeb  AOAiner  Cotrn- 
TT— Effeot  or  Alxawance. 

The  allowance  of  a  claim  against  a  coun- 
ty by  tiie  b<Hurd  <riF  raperTisorg  ia  not  an  adjudi- 
cation at  tiie  daim,  and  does  not  estop  the 
county  from  setting  up  a  defense  to  the  claim 
when  aobaequently  saed  upon  it 

[Ed.  Mote^For  other  casea,  tea  Countiea, 
Cent  Dig.  11  822,  828,  825-880;  Dea  Dig.  | 
206.*] 

3.  HioHWATB  (i  113*)  —  Actions  Against 
CouirriKS  —  PixADiwa  —  Sottioiehct  op 

PUCA  OF  OnSKT. 

In  an  action  against  a  coonty  for  the  bal- 
ance of  the  contract  price  for  constructing  a 
road,  a  plea  of  offset,  alleging  that  plaintiff 
failed  to  perform  ita  agreement  and  tiiat  the 
conDty  was  damaged  thereby  in  ezceas  of  the 
amoant  claimed,  is  safflcient  to  entitle  the  eonn- 
ty  to  recover  from  the  plaintiff. 

[Bd.  Note.— For  other  casw,  see  Highways. 
Cent  Dig.  M  348-^  35S ;  Dee.  Dig.  |  113  ;* 
Contracts,  Cent.  Dig.  {  1336.] 

4.  HZOHWATS    (i    113*)  — COHTBAOTB  — Coir- 
BTBUCTION— BOAD  CORBrtBUOTION  CONTBACT. 

A  contract  with  a  county  for  the  construc- 
tion of  a  road  provided  that  payments  should 
be  made  on  the  engineer's  estimates,  that  in 
case  any  work  or  material  should  be  unsatisfac- 
tory to  the  en^neer  they  should  be  removed, 
that  the  engineer  should  settle  all  disputes,  and 
tliat  no  work  should  be  regarded  as  accepted 
until  final  acceptance  of  the  whole  work.  Held 
that  in  view  of  the  last  provision,  the  engi- 
neer's estimates  were  not  conclusive  or  a  final 
acceptance  and  did  not  prevent  inquiry  as  to 
whether  the  worit  embraced  therein  ud  been 
done  according  to  contract 

[Ed.  Note.— For  otlier  cases,  see  Highways, 
Cent  Dig.  M  348-352,  365 ;  Dea  DIsTl  118  ;• 
Contracts,  Cent.  Dig.  %  13^.] 

6.  TbIAI,    (I  ^*>— iNSnUOnORg— lOHOBINS 
EVIDBNCB. 

An  instruction,  in  an  action  against  a  coun- 
ty for  the  balance  due  on  a  road  construction 
contract,  that  if  the  facts  therein  stated  are 
true  the  county  is  estopped  from  denying  that 
certain  work  was  not  according  to  contract, 
v^ch  disregards  evidence  that  the  plaintiff  in- 
duced the  action  daimed  to  constitote  an  estop- 
pel  by  fraud,  was  properly  refused. 

[Ed.  Note^For  other  cases,  see  Trial,  Gent 
Dig.  IS  613-623;  Dec.  Dig.  1  253.*] 

6.  BbTOPPEL  M  B4,  09*)— EqinTABU  Eraop- 

PEI/— PXBSONS  TO  WHOIC  ATAIUBLK. 

The  doctrine  of  estoppel  in  pais  is  an  equi- 
table oae,  and  it  cannot  be  taken  advantage  of 
by  one  daiming  to  have  been  influenced  the 
conduct  of  another  to  his  injury,  who  acted 
with  knowledge  of  the  facts  relied  on  as  con- 
stitnting  an  estoppel,  much  less  by  one  whose 


own  acts  or  fraud  Induced  conduct  on  the  part 
of  another  alleged  to  constitute  an  estoppel. 

[Ed.  Note.— For  other  cases,  see  Bstoppel,. 
Cent  Dig.  a  12&-135,  146,  147 ;  Dec.  Dig.  SI 
54,  59.*] 

7.  ThIAL    (S  252*)— iNfflBTJCTIONS— AFFUOA- 

BiLiTT  TO  Issue. 

A  requested  InBtmction,  In  an  action 
against  a  county  on  a  Cimtract  that  plaintiff  is 
entiUed  to  recover  If  the  work  was  performed 
according  to  the  spedfications,  "as  directed  by 
the  enKineer,"  was  properly  modified  by  strik- 
ing out  the  words  quoted,  where  the  contract 
provided  that  the  work  should  be  dona  In  ac- 
cordance with  the  specifications  and  to  the  sat- 
isfaction of  the  county  and  engineer. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  505,  696-612 ;  Dec.  Dig.  S  252.*] 

a  HiOEWATB   <|  113*)  — Contracts  — CoN- 

8TBUCTION  or  BOADS— RBSFONSEBILITT  FOB 

Acts  of  EnonraEE— Fbaud  of  Othxb  Pab- 

TT- MlBTAKX. 

The  estimates  or  other  acts  of  the  engl- 
necrs  nnder  a  contract  with  a  county  for  ue 
coDstmction  of  a  road  are  not  binding  upon  ei- 
ther party,  where  Induced  by  fraud  of  the  other 
party  or  the  result  of  fraud  or  mistake  so  great 
as  to  amount  to  fraud  M  t3ie  part  of  tha  en- 
gineers. 

[Ed.  Note.— For  other  eases,  see  Highways, 

Cent  Dig.  Is  348-352,  365:  Dec.  DigTl  US;* 
Contracts,  Cent.  Dig.  8  1336.] 

9.  Trial  (8  260*>— Instbuoiions— Othbb  Iir- 
BTRUcnoNS  CovKRino  Saus  Point. 

Instructions  that  the  persons  who  were  re- 
quired to  perform  certain  duties  under  a  con- 
tract were  the  engineers  within  its  meaning 
were  unnecessary,  and  the  court  did  cot  err  in 
refusing  tbem,  where  the  jury  were  Instructed 
that  if  they  believed  that  certain  persons,  whom 
the  evidence  showed  were  the  ones  who  per- 
formed such  duties,  were  appointed  to  perform 
them,  that  they  were  the  engineers. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  661-669;  Dea  Dig.  |  260.*] 

Error  to  dicnlt  Court,  Tazewell  Connty. 

Action  by  tbe  Ludt  Construction  Company 
against  the  Connty  of  Bnasell.  Judgment 
in  ftiTor  of  tbe  d^endant;  and  tiie  plalntifT 
brings  error.  AfiBrmed. 

Hart  &  Hart,  of  Boanoke,  Chapman  it  QU- 
lespie,  of  Tazewell,  and  Finney  &  Wilson,  of 
Lebanon,  for  plaintiff  in  error.  H.  A.  Bouth, 
of  Lebanon,  and  Henson  &  Bowen  and  A.  S. 
Hi^lnbothani,  all  of  Tazewell,  for  defendant 
In  orror. 

BUCHANAN,  J.  The  plaintiff  in  error, 
who  was  tbe  plaintiff  in  the  trial  court,  en- 
tered into  a  written  agreement  with  the  coun- 
ty of  Bussell  for  tbe  construction  of  some- 
six  miles  of  macadam  road.  When  the  plain- 
tiff had  performed  Its  undertaking,  as  it 
claimed.  It  presented  to  the  board  of  super- 
visors of  thai  connty  for  allowance  and  pay- 
ment a  claim  for  $9,914.38,  the  balance  dii& 
under  tbe  contract  as  it  claimed.  The  board 
of  supervisors  refused  to  allow  the  claim,  and 
from  its  action  the  plaintiff  appealed  to  the 
circuit  count  for  Buasell  county.  It  b^ng- 
agreed  that  there  was  good  cause  for  remov- 
ing the  cause  to  another  drcnlt,  it  was  ze- 
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moved  to  tike  cbcalt  court  for  Tuewell 

coanty. 

There  was  a  verdict  and  JudgmeDt  in  that 
court  for  the  defendant  and  a  recovery  in : 
ita  favor  for  the  sum  of  $1,060,68.   To  that 
Judgment  this  writ  of  error  was  awarded. 

The  flrst  error  assigned  is  to  the  action  of 
the  court  permitting  the  defendant  to  flle  a 
special  plea  of  tBetpOff  under  section  8299  of 
the  Code. 

The  flrst  ground  of  objection  Is  that  no 
such  plea  could  be  filed  in  an  appellate  court 

By  section  844  of  the  Code  it  Is  provided 
that  "no  action  shall  be  maintained  by  any 
person  against  a  county  npon  any  claim  or 
demand  until  such  person  shall  have  first 
presented  his  claim  to  the  board  of  supervis- 
ors of  snch  county."  By  section  888  it  Is  pro- 
vided, that,  when  any  such  claim  is  presented 
to  and  disallowed  by  the  board  of  supervis- 
ors, the  claimant  may  appeal  within  a  named 
time ;  and  by  seotlon  843  it  la  declared  that 
such  determination  by  the  board  of  super- 
visors shall  be  final  and  conclusive  and  a  per- 
petual bar  to  any  action  In  any  court,  nnlesa 
an  appeal  be  taken  from  such  action,  or  un- 
less the  board  shall  consent  and  agree-to  the 
institution  of  an  action  by  such  claimant 
This  la  the  manner  prescribed  by  law  by 
which  claims  against  the  coun^  may  be  col- 
lected, and  Che  county  cannot  be  sued  in  any 
other  mode  than  tliat  prescribed  by  law. 
Botetourt  T.  Burger,  86  Ya.  680^  688, 10  8.  B. 
264. 

[1 ,  t]  While  the  method  prescribed  by  the 
statute  for  litigating  the  rights  of  the  parties 
as  to  the  claim  so  disallowed  is  called  an 
appeal,  the  action  of  the  board  of  8ui>ervlsors 
is  In  no  proper  sense  of  the  term  an  adjudi- 
cation of  tiie  claim  on  its  merits,  and  even 
where  the  claim  has  been  allowed  by  the 
board  such  action  will  not  estop  the  county 
from  setting  up  a  defense  to  the  claim  when 
subsequently  sued  upon  It  Board  of  Super- 
visors V.  Catlett's  Ex'rs,  86  Va.  168, 162, 163, 
9  S.  E.  990,  and  authorities  cited. 

In  that  case  it  was  held  that  the  powers 
and  duties  of  the  board  of  supervisors  are 
executive  and  not  Judicial,  and  that  Its  allow- 
ance of  a  claim  Is  not  an  adjudication  and 
does  not  bar  Its  contesting  tiie  claim's  valid- 
ity and  pleading  the  statute  of  limitations 
when  a  mandamus  Is  applied  for  to  compel 
payment  And  a  fortiori  this  would  be  true 
where  the  claim  has  been  disallowed. 

The  county  had  the  same  right  to  flle  a 
plea  of  set-oft  under  section  3299  of  the  Code 
as  It  had  to  make  any  other  defense  which 
the  facts  Justlfled  It  in  making. 

[3]  A  further  objection  to  the  action  of  the 
court  in  i)ermlttlng  the  special  plea  of  set-off 
to  be  filed  Is  that  It  does  not  aver  fraud  or 
any  other  matter  which  would  entitle  the  de> 
fendant  to  recover  over  against  the  plaintiff, 
and  amounts  to  no  more  than  the  general 
Issue.  This  latter  objection  does  not  seem  to 
be  much  relied  on,  and  If  it  were  Is  plainly 
withoDt  merit  The  allegations  of  the  plea. 


if  true,  show  that  the  plaintiff  not  only  fail- 
ed to  keep  and  perform  its  agreement  in  va- 
rious particulars,  but  that  by  reason  of  suc^ 
failure  the  defendant  was  injured  and  dam- 
aged in  excess  of  the  amonnt  dalmed  and 
sued  for  by  the  plaintiff. 

[4]  Errors  are  assigned  to  the  action  of 
the  court  in  giving  and  refusing  Instructlona, 
in  admitting  evtd^ce,  and  afterwards  in  re- 
fusing to  exclude  the  same  and  in  overruling 
the  motion  of  the  plaintiff  to  set  aside  the 
verdict  of  the  Jury  because  contrary  to  the 
law  and  the  evidence.  The  proprieity  of  the 
action  of  the  court  in  respect  to  all  these  as- 
signments of  error  depends  for  the  most  part 
upon  what  is  the  true  meaning  of  the  con- 
tract sued  on. 

The  contention  of  the  plaintiff  Is,  and  its 
assignments  of  error  are  based  chiefly  upon 
the  view,  that  the  monthly  estimates  of  the 
engineer  In  charge  of  the  work  were  conda- 
slve  upon  the  parties.  On  the  other  hand, 
the  county  claims  that  these  monthly  esti- 
matea  are  not  conclusive  of  the  statements 
contained  In  them. 

By  the  terms  of  the  agreement  between  the 
parties  and  the  speclflcatlons  which  are  ex- 
pressly made  a  part  of  it.  It  Is  provided, 
among  other  things,  that  "payments  shall  be 
made  monthly  upon  approximate  estimates 
of  the  engineer,  reserving  ten  per  cent  (10 
per  cent)  of  amounts  due  nntU  a  final  settle- 
ment *  *  *  In  case  any  of  the  said  work 
done  or  materials  provided  by  the  party  of 
the  first  part  shall  be  unsatisfactory  to  the 
said  engineer,  then  the  party  of  the  flrst  part 
shall,  on  being  notified  thereof  by  the  engi- 
neer, immediately  remove  such  unsatisfactory 
work  or  materials  and  replace  the  same  with 
good  work  or  materials  satisfactory  to  said 
engineer,"  and  In  the  event  the  plaintiff  did 
not  do  so  tbe  engineer  was  given  the  right  to 
remove  snch  rejected  work  or  materials  at 
the  expense  of  the  plaintiff.  It  was  then  pro- 
vided. In  the  same  clanse,  that  "no  wotk  shall 
be  regarded  as  accepted  until  the  final  accept- 
ance of  the  whole  work  herein  contracted 
for."  It  was  further  provided  that  "to  pre- 
vent all  disputes  and  UtUcation  it  is  further 
agreed  by  the  parties  hereto  that  the  said 
engineer  shall  decide  all  qnestlona,  difflculdee 
and  disputes  of  whatever  nature  which  may 
arise  relative  to  the  construction,  prosecution 
and  fulfillment  of  this  contract  and  as  to 
tbe  character,  quality,  amount  and  value  of 
any  woik  done,  material  furnished  under  or 
by  reason  of  this  contract  and  his  estimates 
and  decisions  npon  all  claims,  questions  and 
disputes  shall  be  final  and  omduslTS  iqKm 
the  parties  thereto." 

It  further  provides  that  the  plaintiff  should 
not  be  "entitled  to  demand  or  rec^ve  pay- 
ment for  any  portion  of  tbe  work  to  be  done 
under  or  by  reason  of  the  contract  until  all 
disputes,  disagreements  and  questions  be- 
tween the  parties  hereto  affecting  the  right 
to  any  portion  of  the  amount  claimed  shall 
have  been  settled  as  abore  proTlded  tot," 
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Va.) 

Tliere  are  other  provlslonB  ol  the  contract 
which  throw  Bome  light  upon  Its  meaning  as 
to  the  qneatlon  under  consideration,  but  the 
provMona  quoted  are  tboae  chiefly  relied  on 
by  the  parties  to  sostaln  their  levpectlre  con- 
tentlona. 

The  agreement  does  not,  as  do  many  If  not 
most  contracts  for  the  construction  of  rail- 
ways, macadam  roads,  and  the  like,  express- 
ly provide  that  when  the  work  is  completed 
theft  shall  be  a  final  estimate,  or  declare  in 
express  terms  what  shall  be  the  effect  of  the 
monthly  estimates  of  the  engineer ;  but  when 
all  the  provisions  of  the  agreement  are  read 
and  considered  together  to  seems  to  us  it  1b 
clear  that  It  was  not  Intended  that  the 
monthly  estimates  should  be  final  and  eon- 
clustre  of  the  facts  recited  in  them,  or  re- 
garded as  a  final  acceptance  of  the  work  men- 
tioned in  them.  To  so  hold  would  be  to  give 
no  effect  to  that  provision  of  the  contract 
which  expressly  declares  that  "no  work  shall 
be  regarded  as  accepted  until  the  final  ac- 
ceptance of  the  whole  work  herein  contract- 
ed for."  What  would  have  been  the  meaning 
and  etFect  of  the  contract  If  that  proTlsion 
had  not  been  inserted,  it  Is  unnecessary  to 
consider.  It  Is  In  the  contract ;  its  meaning 
is  plain  and  unambiguous.  It  shows  that 
the  parties  did  not  intend  that  the  making 
of  monthly  estimates  daring  the  progress  of 
the  work  and  paym^ts  thereon  should  be 
regarded  as  a  full  or  final  acceptance  of  the 
work  embraced  in  such  monthly  estimates, 
but  that  the  work  was  to  be  accepted  as  a 
whole  when  completed.  This  being  so,  the 
court  did  not  err  in  giving  InstroctlonB  num- 
bered 1  and  6,  offered  by  the  defendant, 
which  told  the  Jury  that  mch  monthly  esti- 
mates were  not  conclnslve  of  the  statements 
made  therein,  and  did  not  coustitnte  final  ac- 
ceptance of  the  work  covered  by  such  monthly 
estimates.  Neither  did  the  court  err  In  re- 
fusing to  give  instructions  nnmbered  8,  6, 
and  7,  offerad  by  the  plaintiff,  by  which  the 
court  was  asked  to  tell  the  jury,  In  effect, 
that  such  monthly  estimates  and  payments 
thereon  as  provided  by  the  contract  wiUiont 
objection  were  conclusive  upon  the  parties 
and  conld  not  be  controverted. 

It  will  be  ocniTenient  here  to  consider  the 
assignment  of  error  as  to  the  action  of  the 
court  in  the  admission  of  evidence. 

The  object  of  the  erldaice  admitted  over 
the  iflaintiff*8  objections,  and  which  the  court 
refused  to  exclude,  was  to  show  that  part  of 
the  work  embraced  In  the  monthly  estimates 
was  not  done  according  to  the  provisions  of 
the  contract.  Under  the  construction  itoced 
upon  the  cmitract  as  to  the  ^eet  of  the 
numtbly  esttmatci^  mdi  erldeiuM  was  clearly 
admlssibleu 

[f]  By  InrtnictioD  No.  10  offered  by  the 
plaintiff,  the  court  was  asked  to  tell  the  jury 
that  if  th^  believed  the  facts  bypoQietlcally 
stated  therein  the  defendant  was  estopped 
from  denying  that  ewSi  portions  ot  the  work 
done  as  wore  embraced  in  the  monthly  esti- 


mates had  not  been  properly  constmcted. 
Several  objections  are  made  to  this  Instrpc- 
tlon. 

The  Instruction  falls  to  take  into  consider- 
ation the  fact  that  there  was  evidence  tend- 
ing to  show  not  only  that  the  plaintiff  knew 
that  the  work  embraced  In  the  said  monthly 
estlmatea  was  not  done  In  accordance  with 
the  provisions  of  the  contract,  but  l^at  the 
plaintiff  had  by  fraudulent  practices  deceived 
the  engineer  who  made  some  of  the  monthly 
statements  in  the  belief  that  such  work  had 
been  properly  done. 

[6]  The  doctrine  of  estoppel  In  pais  is 
purely  an  equitable  one,  and  It  is  essential 
to  the  application  of  that  principle  that  a 
party  claiming  t6  have  heen  Influenced  by  the 
conduct  of  another  to  his  Injtiry  was  Igno-  t 
rant  of  the  state  of  facts  relied  on  to  con- 
stitute such  estoppel.  O.  &  O.  Ry.  Co.  v. 
Walker,  100  Ya.  69,  70,  92,  93,  40  S.  E.  633, 
914,  and  authorities  cited.  And  still  less  can 
he  base  a  claim  for  an  estoppel  upon  acta  or 
conduct  which  were  induced  by  his  own  acts, 
and  a  fortiori  on  those  induced  by  his  own 
fraud  or  false  representations.  See  Jones  v. 
Bond,  86  Ya.  81,  9  a  E.  5<^;  note  to  Wil- 
liamson V.  Jones,  4  Am.  &  Eng.  Dec.  in  EQ- 
pp.  260,  266,  and  cases  dted;  16  Oye.  747, 
and  cases  cited. 

It  is  unnecessary  to  consider  the  other  ob- 
jections urged  to  instmctloa  No.  10  since  the 
objection  already  considered  shows  that  the 
court  did  not  err  In  refosing  to  give  it. 

[7]  Instmctlon  No.  6,  offered  by  the  plain- 
tiff, was  as  follows:  "The  court  instructs  the 
jury  that  If  you  believe  from  the  evidence 
that  the  plaintiff  performed  the  work  men- 
tioned In  the  contract  and  spedflcatlons  in 
evidence  before  you,  according  to  the  said 
contract  and  speclflcatlons,  a«  directed  bp  tAe 
engineer,  and  offered  same  to  the  defendant, 
through  its  agents  and  oiglneers.  for  ac- 
ceptance,  then  you  should  flnd  for  the  plain- 
tiff, notwithstanding  that  the  contract  pro- 
vides that  'no  work  shall  be  r^rded  as  ac- 
cepted until  the  flnal  acceptance  of  the  whole 
work  herein  contracted  for.* " 

The  court  modified  this  Instruction  by  atrik* 
lug  out  the  words  italicized.  The  provision 
in  the  contract  was  that  the  work  was  to  be 
done  In  accordance  with  the  specifications 
and  conditlonB  of  the  agreement  between  the 
parties  and  to  the  satisfiactlon  of  the  county 
of  Bnssdl  and  the  engineer.  The  modifica- 
tion was  clearly  proper,  and  the  Instmctlon 
as  giv«i  was  as  favorable  to  the  plaintiff  as 
it  was  entlUed  to  have  It 

The  refusal  of  the  court  to  give  the  plain- 
tUfs  instructions  numbered  1,  2,  and  4  is 
assigned  as  error. 

The  object  of  these  instmctlons,  as  stated 
by  the  plaintiff  In  his  petition  for  a  writ  of 
error,  was  to  tell  the  jury  who  was  "the  en- 
gineer^ provided  for  In  the  contract  between 
the  parties.  The  instmctlons  were  as  fol- 
lows: 

**(1)  The  court  Instmcts  the  Jury  that  It 
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was  the  duty  of  the  defendant  under  the  con- 
tract to  appoint  an  engineer  to  set  the  stakes, 
establish  the  grades,  and  do  and  perform  the 
other  duties  designated  by  the  contract  to  be 
done  and  performed  by  the  engineer ;  and  if 
you  believe  from  the  erldeuce  that  In  the 
course  of  the  construction  the  said  defendant 
did  appoint  Messn.  Dorden,  Mullen,  Cocke, 
and  Lancaster  for  the  performance  of  these 
duties,  then  said  Dorden,  Mullen,  Cocke,  and 
Lancaster  became  and  were  the  agents  and 
officers  of  the  defendant  In  the  construction 
of  said  work,  and  all  th^  acts  as  such  engi- 
neers under  the  contract  are  valid  and  bind- 
ing upon  the  defendant 

"(2)  The  court  instructs  the  Jury  that  the 
eni^eer  named  and  provided  for  In  the  con- 
tract in  evldrace  in  this  case  is  and  was  the 
person  performed  and  discharged  the 

duties  and  did  the  things  mentioned  In  said 
contract  to  be  done  and  performed  by  the 
engineer,  and  that  regardless  of  what  he  may 
have  termed  himself  or  may  have  been  term- 
ed by  others,  and  also  regardless  of  his  com- 
petency or  Incompetency  in  the  science  of 
engineering." 

"(4)  The  court  instructs  the  jury  that  it 
was  the  duty  of  the  engineer  mentioned  In  the 
contract  to  establish  lines  and  grades  to 
superintend  and  direct  the  work,  and  to  make 
and  furnish  to  the  board  of  supervisors  of 
Russell  county  estimates  of  the  work  done, 
and  the  par^  who  performed  and  upon  whom 
devolved  these  duties  is  the  engineer  nnder 
the  terms  of  this  contract,  regardless  of 
what  name  he  may  be  called  by." 

The  court  modified  Instmctlon  Mo.  1  by 
adding  to  it,  "except  in  case  of  fraud  on  the 
part  of  the  plaintiff  or  gross  mistake  made  by 
the  said  en^neers,"  and  gave  it  as  instruction 
"A." 

[I]  The  effect  of  instmctlon  No.  1,  as  of- 
fered by  the  plaintiff,  was  to  tell  the  Jury 
that  the  persons  named  therein,  by  whatever 
name  called,  were  "engineers"  within  the 
meaning  of  the  contract  and  that  all  their 
acts  under  the  contracts  were  valid  and  bind- 
ing upon  the  defendant  The  modification 
made  In  it  by  the  court  did  not,  in  the  slight- 
est degree,  change  It  as  to  the  character  of 
the  persons  named,  nor  the  valid  and  bind- 
ing effect  of  their  acts  under  the  contract 
"except  in  case  of  fraud  on  the  part  of  the 
plaintiff  or  gross  mistake  made  by  the  en- 
gineers." The  modification  or  rather  adden- 
dum made  by  the  court  was  clearly  proper, 
for  the  acts  of  engineers  under  such  con- 
tracts are  not  binding  upon  either  party  when 
such  acts  have  been  induced  by  the  fraud 
of  the  other  part?  or  are  the  result  of  fraud 
or  mistake  on  the  part  of  the  engineers  so 
gross  as  to  amount  to  fraud  on  the  rights  of 
the  other  party.  N.  &  W.  Ry.  Co.  T.  Mills,  91 
Va.  613,  22  8.  E.  656. 

[I]  By  Instructions  2  and  4  the  court  waa 
asked  to  tdl  the -Jury  that  the  persons  who 
were  required  to  do  certain  acts  and  perform 


certain  duties  under  tlie  contract  were  tbe 
engineers  within  its  meaning.  Having  told 
the  Jury  by  instruction  "A**  that  the  pemu 
named  in  that  Instruction  (who  the  evideoce 
showed  did  the  work  and  performed  tbe 
duties  described  in  instructions  2  and  4)  wm 
to  be  considered  the  engineen  wlflitn  die 
meaning  of  the  contract,  there  was  no  neoe*- 
slty  for  giving  the  last-named  Instrucdont 
and  the  court  did  not  err  In  rejecting  thes. 

Without  discussing  farther  the  aaslgnnHots 
of  error  based  upon  the  giving  and  refosiiic 
of  instructions,  it  is  sufficient  to  say  tlut 
this  court  Is  of  opinion  that  the  instroetloia 
given  fully  submitted  the  questions  involnd 
in  the  case  to  the  Jury,  and  submitted  tbaa 
as  favorably  as  the  defendant  was  entitled  t» 
have  them  submitted. 

The  remaining  assignment  of  error  la  U 
the  refusal  of  -  the  court  to  set  aside  the  ra- 
diet  because  it  was  ccmtrary  to  Oie  law  and 
the  evidence. 

There  was  no  error,  as  we  have  seen,  ts 
the  prejudice  of  the  plaintiff  in  giving  and 
refusing  instructions,  nor  In  the  admission 
of  evidence.  The  case  having  been  properir 
submitted  to  the  jury,  the  only  remaialng 
question  is  as  to  the  sufficiency  of  the  eri- 
dence  to  support  the  verdict  of  the  Jnrr. 
While  the  evidence  is  conflicting,  there  Ii 
ample  evidence,  to  say  the  least,  to  Jostlfj* 
the  Jury  in  believing  that  the  road  waa  not  coo- 
structod  in  accordance  with  the  contract  and 
that  the  damage  resulting  to  the  county  from 
the  plaintiff's  failure  to  keep  and  perform  its 
contract  was  as  much  as  the  sum  found  by 
the  Jury  in  its  favor. 

The  Judgment  comj^ained  of  must  be  sf- 
flrmed. 

Affirmed. 

KEITH,  P.,  and  WHITTUB,  3^  abaeiiL 


TIBGIMIAM  BY.  CO.  T.  BELU 

(Suprane  Court  of  Appeals  of  Vi^nla.  Sept 
11,  1918.) 

1.  Oakbixbs  (i  348*)  —  TwJTTaiES  to  Mau. 
Clerk— CoKTBiBDTOBT  Neouoekci  —  1^* 
naucTiONS. 

1q  an  action  for  injuries  to  a  railwar  m&il 
clerk,  viiere  there  was  evidence  that  he  knew  of 
the  defective  condition  of  the  car,  and  Out  tbe 
door  wonld  shut  upon  a  andden  dbecUng  of  tbc 
speed  of  tbe  train,  aad  tliat  he  failed  to  take 
such  precautioDS  for  his  safety  as  he  oonid  tan 
done,  the  defendant  was  entitled  to  have  tbe 
question  of  contributory  negligence  aubmltttd 
to  the  jury  clearly  and  fnlly. 

[Ed.  Note.— For  ot^er  cases,  see  Carrien. 
Cent  Dig.  Si  1403-1405 ;  l5ecLDig.  |  34&»] 

2.  CABKiSBa  (I  348*)  —  iKJCaiss  to  Hail 
CUEBK— UONTBIBUTORT  NkOLIOSNC*  —  IH- 
BTBUCnOKS. 

In  such  an  action.  Instmctions  giTon  for 
the  plaintiff,  which  only  impliedly  require  the 
jury  to  find  freedom  from  contributory  ne^- 
gence  by  stating  that  they  must  find  that  tbe 
negligence  (tf  the  defendant  waa  tiie  sole  prosl- 
mate  canaa  of  the  injury,  and  Iv  pladng  the 


•For  otber  cum  sm  unu  topic  and  iMtlan  NUMBER  In  Dm.  Dig,  *  Am,  Dig.  Kej-Now  Sartea  *  Re^'r  latena 

Digitized  by  Google 


yiBOINI|N  BT.  OO.  BELL 


397 


burden  of  provinf  contribator;  negligence'  ap> 
m  the  defendant,  do  not  submit  full^  and  clear- 
ly the  qaestioQ  of  contributory  negligence. 
[Kd.   Note.— For  other  cases,  see  Carriers, 
-.-nt.  Dig.  Si  1403-1405;  Dec.  Dig.  $  348.*] 

3.  Trial.  ^  297*)— Instbuctionb  —  Applica- 

BIUTT  TO  BVZDENCB— INJUBIBS  TO  PaSSBN- 
GES8. 

In  an  action  for  personal  injuries  to  a  rail- 
way mail  clerk,  where  there  is  evidence  tending 
to  show  contributory  negligence,  and  the  car- 
rier submits  an  ioBtroction  which  is  erroneous 
as  making  the  isstu  a  Qoeation  of  law  upon  cer- 
tain facts  instead  of  a  question  of  fact,  the 
court  should  modify  the  instruction,  or  should 
give  another  InstrDction,  which  submits  the  is- 
sue  of  fx>ntributory  negligence  as  fully  as  the 
instructions  for  the  plaiotiS  submitted  the  is* 
sue  of  the  defendant's  negligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  Si  668-672,  674;  Dec.  Dig.  S  267.*] 

4.  TsiAL  (I  296*)— iNSTBUcnons  —  IfniBAD- 

IMG  iNSTBUCTION. 

Where  a  declaration  for  Injuries  to  a  rail- 
way mail  clerk  alleged  In  two  counts  that  the 
carrier  was  negligent  in  nmnlng  ite  train  at  a 
rapid  rate  of  speed  and  soddenly  checking  ft, 
and  in  two  other  eonnts  alleged  negligence  in 
other  respects,  but  under  such  circumstances 
that  the  injury  would  not  have  happened  unless 
the  train  had  been  suddenly  checked  while  run- 
ning at  a  rapid  rate  of  speed,  instructions  as 
totne  negligence  in  the  last,  two  counts,  which 
did  not  require  a  finding  that  the  train  was 
suddenly  checked  while  running  at  a  rapid 
speed,  did  not  mislead  the  jury  to  believe  t£at 
the  plaintiff  could  recover  without  showing  the 
sudden  checking,  where  an  instruction,  given  at 
the  defendant's  request,  expressly  told  them 
tbat  there  conld  be  no  recorery  nnlcM  nieh  fact 
was  proved. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
DiK.  1}  70&-713,  7ie,  716,  T18;  Dec  Dig.  | 


5.  Cjjibiebs  a  S47*}— iHSTBUcnoNS  —  Inju- 
ries TO  PASBBNOnB. 

In  an  action  by  a  railway  mail  clerk  for  In- 
juries caused  by  the  door  sliding  shut  upon  him, 
n-here  he  testified  that  he  was  looking  out  to 
see  where  they  were,  when  the  engineer  checked 
the  speed  of  the  train,  and  caused  the  door  to 
ibut,  and  another  mail  clerk  testified  that  under 
such  circumstances  he  would  not  have  used  a 
hook  to  fasten  the  door  opeiu  if  there  had  been 
one,  the  question  of  whether  he  wonld  have  used 
a  hook  should  have  been  submitted  to  the  iury 
in  the  instroetim  mbmltting  nml'gwip«  In  fait' 
ng  to  snpplj  it 

[Ed.  Note.— For  othsr  cases,  see  Carriers, 
Cent  TUg.  H  1346, 1800-1386.  ld88-1307, 1402 ; 
Dec  Dig.  i  847.*i 

6.  Trial  (|  252*)— IirsimuoxxoHB  —  Appuoa* 
BiLirr  TO  Btidkhci. 

A  requested  Instruction  which  is  not  sup- 
ported by  the  e^ence  Is  properly  refused. 
[Ed.  Note.— For  other  eases,  see  Trial  Gent 
H  006,  006-012;  Dea  Dig.  |  202.*] 

7.  Tbial  ({  261*>— iNsmrocnoiis  —  Afpuca- 
Bumr  TO  Issues- Injuries  to  Passenqbbs. 

Where  two  counts  of  a  declaration  for  In- 
juries to  a  xailway  mail  clerk  charged  the  car- 
rier with  n^giUgence  in  famishing  a  defective 
car  and  improperly  placing  it  In  the  train,  so 
that  the  door  slid  shut  upon  the  clerk,  when  the 
nieed  of  the  train  was  suddenly  checked,  but 
m  not  aDege  negligence  in  the  checking  of  the 
tnin,  instructions  requested  by  the  defendant, 
which  based  the  plaintiff's  right  of  recovery  up- 
on the  defendknt's  nesUgence  in  the  running  of 
itt  train,  were  properly  refused. 
Ed.  Notew— For  other  cases,  see  TiiaL  Cent 
t.  H  S87-W;  Dec  Dig.  1  261.*] 


8.  n*BlTTOB  (11  280,  82B*)-OA>BtAaS  OF  PAS- 

8ENOEB8— Railway  Mail  Clbhes— Contbib- 
inroBT  Nbouoence— Assumption  of  Rise. 
A  railway  mail  clerk  in  the  discharge  of  his 
duties,  while  ne  is  required  to  azerdse  ordinaiy 
care  in  using  a  defective  door  of  the  mall  car, 
and  cannot  recover  if  be  fails  to  do  so,  is,  never- 
theless, entitled  to  ibe  same  degree  of  care  as  a 
passenger,  and  doM  not  assume  the  risk  of  the 
defect  even  thouib  be  knew  of  it  and  did  not 
report  it 

[Bd.  Notew— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1086-1092,  1098-1103,  1106,  1106. 
1109,  1117,  1848;  Dec.  Dig.  H  280,  326.*] 

Error  to  Gilcnit  Court,  Montgom^ 
Coiiiit7. 

Action  by  O.  0.  agaliuit  Qie  Virginian 
Railway  Company.  Jodcment  for  plalntUE, 
and  Avoidant  brlnga  error.  Beveised,  and 
new  trial  awarded. 

Hall  &  Woods,  of  Roanoke,  H.  J.  Phlegar, 
of  OhrlBtlanabarii;  and  O.  A.  Wlngfleld,  of 
Norfolk,  for  plalntlir  in  error.  Hunt  & 
Staples,  of  Roanoke,  for  defendant  In  error. 

BUCHANAN,  X  This  action  was  brought 
by  the  defendant  in  error,  O.  C.  Bell,  to  re- 
cover damages  for  personal  Injuries  caused, 
as  alleged,  by  the  negligence  of  the  plaintiff 
In  error,  the  Virginian  Railway  Company. 
Upon  the  trial  of  the  cause  there  was  a  ver- 
dict and  judgment  against  the  railway  com- 
pany, and  to  tbat  judgment  this  writ  of  er- 
ror was  awarded. 

The  first  error  assigned  is  to  the  action 
of  the  court  In  giving  the  following  instmc- 
tions  asked  for  by  the  plaintiff: 

"I.  The  court  Instructs  the  jury  that.  If 
.they  believe  from  the  evidence  that  the  plain- 
tiff on  October  26,  1911,  was  U.  8.  raUway 
mail  clerk,  and  in  the  discharge  of  bla  duties 
as  railway  mall  clerk  on  combination  mall 
and  baggage  car  No.  23  of  train  No.  14  of  the 
defendant  railway  company  was  Injured  by 
being  struck  on  the  neck  by  the  sliding  door 
of  said  car,  and  that  bis  said  injury  was 
caused  by  the  absence  of  a  fastener  or  book 
on  the  sliding  door  of  said  car,  that  a  rea- 
sonably safe  book  or  other  fastener  could 
have  been  provided  for  and  attached  to  said 
door  by  the  ezerdse  of  the  utmost  care  on 
the  part  of  the  defendant  company,  and  that 
the  exercise  of  the  utmost  care  for  the  pro- 
tection of  the  said  plaintiff  on  the  part  of  the 
defendant  company  required  that  said  com- 
pany should  provide  a  reasonably  safe  hook 
or  other  fastener  for  said  door,  and  that  the 
said  plalntifrs  injuries  resulted  solely  and 
proximately  from  sucta  negllgenee  of  said 
defendant  in  not  exwcislng  the  utmost  care 
to  provide  said  hook,  then  the  jury  shall 
And  for  the  plaintiff,  and  assess  his  damages 
at  such  sum  as  they  may  believe  he  has  sus- 
tained, not  exceeding  the  amount  alleged  in 
the  declaration. 

"II.  The  court  Instructs  the  Jury  tbat,  if 
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th^  believe  from  the  evidence  tbat  the  plain- 
tiff on  October  26.  t9U,  was  a  U.  S.  raU- 
way  mall  <derk,  and  In  dlBdiarse  of  bis 
duties  as  railway  mail  clerk  on  combination 
mail  and  haggage  car  No.  28  of  train  No.  14 
of  Uie  defendant  railway  compai^  was  Injur- 
ed by  being  stmck  on  the  neck  by  the  sliding 
door  of  said  car  and  that  Us  Injnry  was 
caased  by  tiie  fact  fliat  said  combination 
mall  and  baggage  car  No.  23  was  bdng  ran 
with  the  mall  end  of  said  car  to  the  rear 
Instead  of  with  the  mail  end  of  said  car  for- 
ward, and  that  said  car  conid  have  beoi 
ran  with  Its  mail  end  forward  by  the  said 
defendant  company  by  the  exercise  <^  the  at- 
moBt  care  on  Its  part,  and  the  exerelBe  of  the 
ntmoet  care  on  the  part  of  the  defendant 
for  Ota  protection  of  the  said  plaintiff  re- 
aalred  that  said  dtfendant  aboaM  ran  the 
said  combination  car  with  Us  mall  end  for- 
ward, and  that  said  plaintiff's  Injuries  re- 
sulted solely  and  proximately  from  said  de- 
fendant's negligence  In  not  exercising  the 
utmost  care  to  run  said  car  with  Its  mail 
end  forward  then  tlie  jury  shall  find  for  the 
plaintiff,  and  assess  Ms  damages,  at  such  sum 
as  they  may  believe  he  has  sustained,  not 
exceeding  the  amount  alleged  In  the  dedara- 
tion,  to  wit,  the  sum  of  |1S,000. 

"III.  The  court  instructs  the  Jury  that  if 
they  believe  from  me  evidence  that  the  plain- 
tiff on  October  26,  1911,  was  a  U.  S.  railway 
mall  clerk,  and  while  in  the  discharge  of  his 
duties  as  railway  mall  clerk  on  combination 
mall  and  baggage  car  No.  23  of  train  No.  14 
of  the  defendant  railway  company  was  In- 
jured by  being  struck  on  the  neck  by  the 
sliding  door  of  said  car,  that  said  train  No. 
14,  on  which  plaintiff  was  being  carried,  was 
b^ng  negligently  run  at  an  excessive  rate 
of  speed  and  was  suddenly  and  negligently 
checked,  and  that  as  a  result  of  said  exces- 
sive rate  of  speed  and  said  suddm  checking 
that  said  sliding  door  of  said  car  struck  the 
said  plaintiff  on  his  neck  and  Injured  him, 
and  tbat  said  excessive  speed  and  sudden 
checking  of  said  car  could  have  been  avoided 
by  the  exercise  of  the  atmost  care  on  the 
part  of  the  defendant  railway  company,  and 
tbat  said  plalntifTs  injuries  resulted  solely 
and  proximately  from  the  negligoice  of  said 
defeudant  In  falling  to  Use  the  utmost  care 
to  avoid  running  its  train  at  an  excessive 
rate  of  speed  and'  to  avoid  a  sudden  check- 
ing of  the  speed  of  said  train,  tlien  they  shall 
find  for  the  plaintiff,  and  assess  bla  damages 
at  such  sum  as  they  may  believe  he  has  sus- 
tained, not  exceeding  the  anm  of  910,000;  the 
amount  snod  for. 

"IT.  rFhe  court  Instracts  Oie  Jnry  that,  if 
tiiey  believe  from  the  evidence  that  tlie  plain- 
tiff on  October  26,  ISll,  was  a  C.  S.  railway 
mall  clerk,  and  in  the  dlst^harge  of  his  duties 
as  railway  mall  clertE  on  combination  mall 
and  baggage  car  No.  23  of  train  No.  14  of  the 
defendant  railway  company  was  injured  by 
being  strock  on  the  nedc  by  tba  sUdlng  door 


of  said  car,  and  that  bis  said  Injury  was 
caused  by  the  fact  that  said  ear  was  being 
nin  with  mail  end  to  Uie  rear,  and  by  the 
fact  that  said  car  was  equipped  with  a  Glid- 
ing door  Instead  of  a  hinge  door,  and,  fur- 
ther, by  the  fact  that  there  was  no  hook  or 
other  reasonably  safe  fastener  provided  for 
said  sliding  door,  and,  further,  bf  the  fact 
that  said  train  So.  14  was  being  negllgenUy- 
ran  at  an  excessive  rate  of  speed,  and  tbat 
the  speed  of  said  train  was  suddenly  and 
negllgentiy  checked,  and  that  said  defimdant 
company,  by  the  exercise  of  the  atmost  care, 
could  have  run  said  car  with  mall  end  for- 
ward, and  could  have  provided  a  hinge  door 
In  lien  of  a  lEtUdlng  door  for  said  car,  and, 
fortlktf,  oonld  have  provided  a  reaaonablT- 
safe  hook  or  other  fastener  for  said  sUdlns 
door,  and  that  the  exerdse  of  the  utmost 
care  for  the  protection  of  the  said  plalnUtt 
on  the  part  of  said  defendant  company  re- 
quired that  said  comiany  should  run  said 
car  with  the  mail  end  forward,  and  ihonld 
provide  said  car  with  a  binge  door  instead  of 
a  sliding  door,  and  should  provide  a  reastm- 
ably  safe  hook  or  other  fastener  for  said 
sliding  door,  and  that  such  utmost  care  on 
the  part  of  the  defendant  for  the  protection 
of  the  plaintiff  required  that  It,  the  defend- 
ant, avoid  such  running  at  such  excessive 
speed  and  sudden  stopping,  and  tbat  said 
plaintUTs  injuries  resulted  solely  and  proxi- 
mately from  any  one  of  the  above-mentioned 
acts  of  negligence  of  said  defendant,  or  from 
the  concurrence  of  two  or  more  of  said  acts 
of  negligence,  then  the  jury  shall  find  for 
the  plaintiff,  and  assess  his  damages  at  macik 
sum  as  they  may  believe  be  has  sustained, 
not  exceeding  the  sum  of  $15,000." 

Each  of  these  Instructions  Is  objected  to 
upon  the  ground  that  they  leave  out  of  view 
the  defradant  company's  theory  of  the  case — 
that  the  plaintiff  was  guilty  of  contributory 
negligence.  This  objection  may  be  consider- 
ed In  connection  with  tbe  refusal  of  the  court 
to  give  the  defendant's  instruction  No.  6,. 
which  is  also  ass^ed  as  error. 

[1]  There  was  evidence  tending  to  show 
that  the  plaintiff  knew  of  tbe  alleged  defec- 
tive condition  of  the  car;  that  It  was  not 
being  run  with  its  mall  end  next  to  the  en- 
gine, as  be  claims  it  should  have  been ;  tbat 
the  door  of  the  car  would  shut  upon  the  sad- 
den application  of  tbe  brakes,  when  the  train 
was  running  rapidly;  that  such  appUcati<nk 
of  the  brakes  might  occur  at  any  time ;  and 
that  he  could  have  taken  but  did  not  take 
any  precanUohs  for  his  protection  at  tte^ 
time  he  was  injured.  The  deCoidant  was 
therefore  entitled  to  have  the  question  of  con- 
tributory negligence  clearly  and  fuUy  sob- 
mitted  io  the  Jury.  The  ^intUCs  instrac- 
tions  1,  %  8,  and  4  dtstlnctiy  and  faUy  anb- 
mltted  the  plaintlfl's  theory  of  the  ease  to- 
the  Jnry.  While  in  each  ot  thoae  Instroetlons 
the  jTiry  are  told  that,  if  they  believe  tb» 
facts  hypothetlcally  stated  In  them,  they 
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most  find  for  tbe  ptotaitlff,  yet  in  ndtlier  of 
tbem  Is  tbere  the  nana!  qnaliflcatloD  (where 
there  1b  evidence  tending  to  show  that  the 
plaintiff  was  not  In  the  exerdae  ot  due  care), 
"onless  th^  beUere  that  he  waa  guilty  of 
contributory  negligence.**  See  A.  0.  L.  By. 
Co.  T.  Oaples,  110  Ta.        S19,  66  8.  B.  855. 

[2]  nie  plaintiff  insists  that  tlie  qaallflca- 
tlon  aa  to  contributory  negligence  la  contain* 
ed  In  tile  teqnlronent  In  hla  inatmctions  1, 
2,  8.  and  4,  that  the  Jury  shonld  believe  that 
the  allied  acts  of  negligence  on  the  part  of 
the  defendant  was  the  sole  and  proximate 
cause  of  the  accident,  before  they  conld  find 
for  him,  and  In  his  seventh  Instruction. 

That  Instruction  Is  as  follows:  "The  court 
Inatmcts  the  Jury  that,  If  the  defendant  com- 
pany relies  upon  contributory  negligence  of 
the  plalntur,  as  a  defense  to  this  action, 
then,  unless  the  same  appears  from  the  testi- 
mony introduced  by  the  plaintiff,  the  burden 
of  proving  such  contributory  negligence  on 
the  part  of  the  plaintiff  la  upon  the  defend- 
ant, and  it  must  appear  by  a  preponderance 
of  the  evidence  that  said  plaintiff  failed  to 
exercise,  for  bis  own  safety,  that  d^ree  of 
care,  under  all  the  circumstances  of  this  case, 
which  a  reasonably  prudent  person,  using 
ordinary  care,  would  have  exercised." 

[3]  The  plaintiff's  InstructionB  Nos.  1,  2,  8, 
and  4  only  submit  the  question  of  contribu- 
tory n^tllgence  to  the  Jury  by  implication, 
and  his  instruction  No.  7  is  directed  chiefly 
to  telling  the  jury  upon  whom  was  the  bur- 
den of  proof  on  that  issue,  and  only  in  the 
most  general  way  refers  to  what  would  con- 
stitute due  care  on  the  part  of  the  plaintiff. 
These  instructions  not  only  did  not  submit 
fully  and  clearly  ttie  question  of  contributory 
n^Ellgaice  to  the  Jury,  but  the  court  refused 
to  give  the  detendanf  a  Instruction  No.  6, 
wU^  waa  la  these  words: 

"The  court  Instmcta  the  Jury  fliat,  al- 
though they  may  believe  from  the  eridaice 
that  at  the  time  the  plaintiff  daima  he  waa 
injured  tiie  defendant  waa  n^ligent  in  uaiiv 
a  mall  cox  with  a  eliding  door  and  without  a 
hook  to  hold  the  door  open,  or  in  ao  placing 
the  mall  car  in  the  train  that  the  door  would 
slide  shut  in  the  direction  the  train  was 
moving,  or  In  running  the  train  at  an  excea- 
dve  rate  of  a|>eed  and  stopping  it  suddenly, 
yet,  if  they  further  beUere  frcHu  the  evldmce 
that  flie  plaintiff  knew  of  the  condltlom  of 
said  door  and  the  position  the  mall  car  was 
placed  in  the  train,  that  the  train  was  mn- 
Dtng  at  a  rapid  rate  of  speed,  and  might  pos- 
sibly be  suddenly  stopped  at  any  time,  and 
with  knowledge  of  these  facta  the  plaintiff 
thrust  hlB  head  out  of  the  door,  without 
using  the  means  or  precautions  which  he 
could  have  used  to  prop  or  hold  the  door 
opm,  then  the  plaintiff  was  guilty  of  con- 
tributory negligence,  and  they  must  find  for 
the  defendant" 

That  instruction  sets  out  Ok  facts  relied 
upon  br  the  defendant  to  sbow  want  of  due 


care  on  the  part  of  the  plaintiff  at  the  time 
of  the  accident,  and  while  it  declares  that 
these  facta,  ss  a  matter  of  law,  would  make 
out  a  case  of  contributory  negligence,  in- 
stead of  leaving  that  question  to  the  Jury, 
still,  aa  the  Instructlras  given  for  the  plain- 
tiff did  not  distinctly  and  fully  submit  that 
question  to  the  jury,  the  court,  under  the  cir- 
cumstances, ought  to  have  corrected  Instruc- 
tion No.  6,  or  given  an  instruction  in  lieu  of 
it,  which  as  fully  and  as  distinctly  submitted 
to  the  Jury  the  theory  of  the  defendant  as  to 
contributory  n^llgence  on  the  part  of  the 
plaintiff  as  the  InstmctionB  given  submitted 
the  theory  of  the  plaintiff  as  to  the  negli- 
gence of  the  defendant 

[4]  Instructions  Noa.  1  and  2  are  also  ob- 
jected to  upon  the  ground  that  they  are  in 
conflict  with  the  defendant's  instruction 
No.  S.  That  instruction  told  the  Jury  that 
there  could  be  no  recovery  under  elth» 
count  In  the  declaration,  "unless  the  train 
approached  the  station  at  Ironto  at  a  rapid 
rate  of  speed,  and  that  the  speed  of  said 
train  was  so  suddenly  checked  as  to  cause 
the  mall  car  to  lurch  forward  with  greater 
violence  than  ordinarily  attends  the  stopping 
of  trains,  and  that  as  a  result  thereof  the 
door  of  the  malt  car  slid  shut  with  such 
force"  that  it  caused  the  injury  complained  of. 

The  evidence  tended  to  sbow  that  the  use 
of  the  mall  car  with  a  hanging  door  without 
hooks,  or  the  running  of  the  car  with  the 
wrong  end  foremMt,  could  not  have  caused 
the  sliding  door  to  shut  suddenly  and  vio- 
lently, unless  the  train  was  running  rapidly 
and  was  suddenly  checked.  That  this  was 
the  case  was  recognized  by  the  pleader  In 
framing  his  declaration,  for  in  the  first  and 
fourth  counts  the  rapid  running  and  sudden 
checking  of  the  train  are  charged  to  have 
been  negligent,  and  In  tlte  second  and  third 
counts,  while  these  acts  are  not  alleged  to 
have  been  done  negligently,  yet  the  allega- 
tions show  that  the  accident  conld  not  have 
happened  but  for  sudi  rapid  running  and 
sudden  cheating. 

But  it  Is  insisted  by  tiie  plaintUf  that  his 
instructions  (Nob.  1  and  2^  require  the  Jury 
to  so  believe  before  th^  could  find  for  him, 
since  his  right  to  recover  under  either  of 
said  instmctlona  la  made  to  depend  upon 
the  fact  that  the  sole  and  proximate  cause 
of  his  injuries  was  the  act  or  acts  of  negli- 
gence hypothetlcaUy  stated  In  each. 

While  InstructionB  Nos.  1  and  2  are  not  as 
clear  upon  that  point  as  they  might  be,  yet, 
when  read  In  connection  with  Instmctiou 
No.  8t  we  do  not  think  that  the  Jury  could 
have  believed  that  the  plaintiff  waa  entitled 
to  recover,  unless  they  had  further  believed 
that  the  train  was  running  rapidly  and  was 
stopped  suddenly  when  he  was  Injured. 
But,  as  the  Judgment  will  have  to  be  revers- 
ed upon  other  grounds,  it  would  be  better  to 
make  the  Instructions  given  upon  the  next 
trial  clear  upon  this  question. 
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[I]  Anotber  objection  made  to  Instruction 
No.  1  Is  that  there  wu  evidence  tending  to 
«how  that  under  the  drcnmstances  disclosed 
by  the  plalnUfTs  own  evidence  he  would 
not  have  used  the  book  If  It  had  been  In 
place.  He  stated  that,  when  the  engineer 
View  the  signal  for  ttte  station:  "I  was 
changing  my  clothes ;  -I  pulled  on  my  breech' 
es.  1  didn't  have  no  undershirt  on,  and 
when  I  ran  to  the  door  and  looked  oat  to 
«ee  where  I  was,  and  Just  as  I  looked  out 
be  put  his  air  on."  One  of  the  plalntifTs 
witnesses,  also  a  mall  derk,  teatffled  Uiat  a 
mall  clerk,  who  was  only  looking  out  to  see 
If  ttie  mall  was  jxp,  would  not  think  of  the 
hook,  but  would  hold  the  door  even  with 
Us  hand.  It  Is  tme  tiiat  the  plalntUF  him- 
self testified  that  he  had  no  way  of  holding 
the  door  open  while  he  was  pr^rlns  to 
catch  the  mall;  hnt  he  does  not  deny  that. 
In  looking  out  to  see  where  he  was  or  wbeth- 
•er  or  not  the  mail  was  np,  he  could  have 
held  the  door  open  with  his  hand.  Opening 
the  door  to  see  where  the  train  was  or 
whether  or  not  the  mail  was  up  required 
but  a  momait  of  time,  and  it  is  highly  prob- 
■able  that  under  the  circumstances  disclosed 
tty  his  own  evidence  the  plaintiff  would  not 
have  used  or  thought  of  the  hook,  as  his 
-own  witness  testified. 

There  being  evidence  tending  to  show  that, 
if  the  hook  had  been  in  place,  a  mall  clerk 
under  like  clrcnmstances  would  not  have 
used  it,  the  question  of  whether  or  not  the 
l)lalntiff  would  tiave  used  it  to  fasten  the 
door  before  looking  out  ought  to  have  been 
left  to  the  Jury,  for  the  absence  of  the  hook 
^uld  not  have  been  the  proximate  cause  of 
the  plaintiff's  injury,  if  he  would  not  have 
used  it  If  in  place. 

The  next  assignment  of  error  is  to  the 
■action  of  the  court  in  refusing  to  give  in- 
structions numbered  4,  6,  0,  10,  and  11  of- 
fered by  the  defendant. 

16]  Instruction  No.  4  was  properly  re- 
jected. While  there  is  evidence  tending  to 
show  that  a  mail  clerk,  in  looking  out  of 
the  door  to  see  where  his  train  was  or 
whether  the  mail  was  up,  would  not  have 
used  the  hook  if  It  had  been  in  place,  un- 
4er  the  circumstances  testified  to  by  tbe 
plaintiff  (and  hereinbefore  discussed  in  con- 
.slderlng  the  last  objection  to  the  plaintUTs 
instruction  No.  1)  there  is  no  sufficient  evi- 
dence to  show  that  in  handling  tbe  malls 
At  tbe  stations  he  would  not  have  used  the 
hook,  or  that  It  was  not  commonly  used 
while  actually  handling  the  mail  at  stations, 
to  justify  the  giving  of  the  Instruction  as  of- 
fered. 

17  J  Instructions  Nos.  6  and  10  were  also 
properly  refused.  Each  of  these  instmctions 
made  the  plainturs  right  to  recovw  de- 
pend upon  the  ttLCt  that  the  defendant  was 
guilty  of  negllgoice  in  the  mnnlng  of  Its 
train.  Under  the  second  and  third  counts 
in  the  declaration  the  light  of  tbe  plaintiff 


to  recover  does  not  depend  upon  the  negli- 
gent mnnlng  of  the  train  but  upon  the  char- 
acter and  condition  of  the  mall  car  and  the 
manner  In  which  it  was  placed  in  the  train. 
While  under  the  allegations  of  these  coonts 
the  accident  would  not  have  resolted  hot 
for  the  rapid  running  and  sudden  stoiq;)lng 
of  the  train,  there  la  no  allegation  that  tbe 
defendant  by  ntch  nplA  mnnlng  and  snd- 
:  den  stopping  waa  gnilty  of  negUgeoieB.  ■ 

The  objection  to  instmctlai  Na  6  was 
dlscuBsed  in  considetlng  the  assignment  <A 
error  as  to  the  giving  of  the  plaintUTa  in- 
stmctiona,  and  need  not  be  lefBRed  to  foF* 
ther. 

Llj  Neither  did  the  court  err  in  rejecting 
the  defendanrs  Instructions  Mosl  U  and  12. 
^  instmctton  No.  11  the  court  was  asked 
to  tell  the  Jury  that,  If  the  plaintiff  knew 
tor  several  months  before  the  acddrat  that 
then  was  no  hocdc  to  hold  tbe  mail  car  door 
opm,  and  that  it  was  dangerous  to  operate 
it  wlthont  a  hook,  and  the  plaintiff  omUn- 
ued  to  perform  his  duties  as  mall  clerk, 
without  reporting  the  absmce  at  a  hook,  and 
without  a  promise  ftom  tlie  defendant  to  re- 
place it,  the  plaintlfl  assumed  the  risk,  and 
could  not  recover.  By  Instruction  12  the 
jury  wen  to  be  told  that.  If  the  idalntilt 
knew  of  the  absence  of  tbe  hook,  and  that  it 
was  dangerous  to  operate  tne  car  without  it, 
and  continued  to  perform  his  duties  as  mail 
clerk,  without  reporting  the  absence  of  the 
hook  to  the  chief  clerk  of  the  railway  mall 
service,  or  to  the  defendant,  then  he  was 
guilty  of  contributory  negligence,  and  they 
must  find  for  the  defendant  The  effect  of 
both  of  those  Instructions  was  to  hold  that 
the  plaintiff  had  assumed  the  risk  resulting 
from  the  absence  of  hooks  on  tbe  car  door. 
If  the  failure  to  place  and  keep  hooks  on  the 
car  door  was  negligence  on  the  part  of  the 
defendant,  and  the  plaintiff  knew  of  their 
absence,  it  was  his  duty  to  exercise  reason- 
able or  ordinary  care  In  using  tbe  door  in  Ma 
work,  and.  if  he  failed  to  do  so.  he  was  guilty 
of  contributory  negligence,  and  could  not  re- 
cover. But  in  discharging  tils  duties  as  mall 
clerk  in  the  car  in  its  alleged  defective  condi- 
tion, without  informing  the  railway  mall  ser- 
vice or  the  defendant  of  the  defective  condi- 
tion of  tbe  car,  he  did  not  assume  tbe  risk  of 
damage  resulting  from  the  absence  of  hooks, 
nor  did  his  failure  to  so  notify  either  deprive 
him  of  the  right  of  recovery.  The  relation 
which  the  plaintiff  bore  to  the  defendant  as 
a  common  carrier  Imposed  npon  it  the  same 
degree  of  care  for  him  that  it  was  bound  to 
exerdse  toward  its  other  passengers.  N.  A 
W.  By.  Co.  V.  Shott,  92  Ya.  34,  44,  22  S.  E. 
SIL  See  Undsey  v.  Pa.  R.  Co.,  26  App. 
Gas.  (D.  a)  603.  6  Ann.  Cas.  862.  and  notes 
863-865.  and  anthoiltiea  dted.  It  was  in- 
cumbent, therefore^  upon  the  d^mdant  to 
see  that  Ito  mall  car  was  such  as  it  was  Ita 
duty  to  furnish  and  maintain,  and,  if  It  taiX- 
ed  to  do  so,  the  pialntlS  was  Mktitled  to 
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xectmfft  vnlen  be  was  gnllty  of  ooDtrllmtory 
iiesliteiic&  It  vould  acarcelr  be  contended 
that.  If  an  ordinary  paawncer  on  a  pamen- 
fer  train  bad  known  for  weeks  or  months 
tbat  the  car  upon  which  he  was  accnstomed 
to  travd  was  tQ  a  dtfectlve  condition,  by 
reason  of  which  defect  he  waa  Injured  while 
in  the  exerdsa  of  reasonable  care  on  bis 
pert,  he  could  not  recover  because  he  bad 
fklled  to  Infonn  the  canter  of  sndk  defect, 
a  defect  which,  under  the  high  degree  of  care 
inqioeed  upon  1^  It  was  boand  to  bare  knowl- 
edge of  and  remedy* 

Another  &tot  aeaisued  is  to  the  refusal 
of  tbe  court  to  perndt  a  map  or  drawing 
wblfdi  purported  to  be  a  standard  plan  of  the 
United  States  railway  postal  compartment 
cars.  The  objection  made  to  the  paper  of- 
fered was  Chat  it  was  offered  as  a  copy,  and 
tbat  it  was  not  authenticated,  as  provided 
by  section  8843  of  tbe  Oode,  nor  was  there 
evidence  that  it  bad  hem  oompared  with  the 
original  and  found  to  be  a  correct  copy. 

The  ruling  of  tbe  court  seems  to  bare 
been  proper  from  what  appears  In  tbe  recs 
ord;  but,  as  tbe  objection  made  to  tbe  pa- 
per can  be  cured  before  or  M  tbe  next  trial, 
It  will  be  unnecess^  to  pass  upon  tbe  Ques- 
tion. 

Tbe  remalnli^  assignment  of  error  Is  to 
the  refusal  of  tbe  court  to  set  aside  tbe  ver- 
dict As  the  Judicment  complained  of  must 
bo  rerersed,  tUs  asdgnmmt  of  error  will 
not  be  considered,  as  the  evidence  may  and 
the  Instructions  will  be  different  on  tbe 
next  trlaL 

Tbe  judgmoit  will  be  reversed,  tbe  verdict 
set  aside,  and  a  new  trial  awarded,  to  be 
bad  not  In  conflict  wldi  tbe  views  expressed 
in  this  opinion. 

Beversed. 

K£XTU,  absent. 


SOUTH  ATLANTIC  LIFE  INS.  CO.  v. 
BURT'S  ADM'X. 

<8upreoM  Conit  of  Appeals  of  Virginia.  Sept 
11.  1918.) 

L  IRSUBAMOS  (I  a46»)  —  LlFB  POLIOT— DB- 
ISNSKB— SCICIor— BUBDKK  OF  PbOOF. 

In  an  actios  on  a  life  policy,  the  burden 
Is  on  the  defendant  to  prove  a  defense  at  soidde 
by  clear  and  satisfactory  evidence  that  the  in- 
aored  did  actuallv  commit  snicide;  a  mere 
preponderance  of  ue  evidence  being  insnfficient. 

[Ed.  Note^For  oth»  cases,  see  Inaaranc& 
Cent  Dig.  H  U65,  1645-1068;  Dee.  Dig.  i 
646.*I 

2.  iKBuaAitca  d  646*)— -Lin  PouoT— Aocz- 
DENTAL  Death— Suicidb—Pbesuuptioks. 
"Where  the  evidence  In  an  action  on  a  life 
policy  as  to  whether  insured's  death  waa  acci- 
dental or  snlddal  leaves  the  question  in  doubt 
it  will  be  presumed  that  it  was  accidental. 

[Eld.  Note.— For  oAer  cases,  see  Insurance, 
^t^Dlg.  H  IBSB,  1646-1668;   De&  Dig.  | 


3.  iNStTEANCE  (J  665*)— tiOT  PoUOT— SUIOIDE. 

Where,  in  an  action  on  a  life  i}oUey,  tlie 
eviduice  that  insured  committed  ralcide  u  cir- 
cumstantial, the  defense  ot  suidde  will  fail  un- 
less tbe  drcumstancea  exclude  yirith  reasonaUa 
certainty  an;  faypotheals  ot  death  by  accident. 

[Ed.  Note.— For  other  easM,  see  Inanianccb 
Cent  Dig.  H  1656,  1707-1728;  Dec.  Dig.  1 
666.*] 

4.  Evidence  (|  63*)— PBxainiFTios  AOAnrsr 

III  SANITY. 

All  men  are  presumed  to  be  sane  until  the 
contrary  is  shown,  and  tbe  burden  is  on  the 
party  allccing  Insuilty  to  prove  It 

[Ed.  Note.— For  oiber  cases,  see  Bvldence, 
Cent  Dig.  I  83;  Dec  Dig.  |  63.*] 

5.  INSUBANCE  (I  665*)--PBOOr  Or  iNBAIflTT— 

Inbanitt  or  Relatives. 

In  tbe  absence  of  evidence  of  any  de- 
meanor, act,  or  word  of  insured  at  any  time  io- 
dicadag  tliat  he  was  insane,  tbe  fact  tbat  be 
was  shown  to  have  bad  insane  relatives  did  not 

Srove  that  he  waa  Insane  at  tlie  time  of  Ids 
eath. 

[Ed.  Note.— For  other  cases,  see  lasurancfc 
^L^Dig.  H  1B56,  1707-11^;   Dec  DigTl 

6.  iNSUKAitCB  (I  668*)— Lite  iHSnaANOE  — 

Suicide— Question  fob  Jubt. 

In  an  action  on  a  life  policy,  evidence  keU 
to  require  submission  to  tbe  Jury  of  the  ques- 
tion whether  Insured  died  as  a  result  of  accident 
or  committed  suicide. 

[Ed.  Note.— For  other  caso,  see  Insurance, 
Cent  Dig.  II  1666.  1782^^1770;  Dec  Di£j| 
668.*] 

7.  Appbai.  Aira  EasoB  d  1058*)— Review— 

BULINOB  ON  EVIDENCT— PBBJUDIOB. 

Where  a  pliysicias  was  introduced  as  a 
witness  by  insurer  and  Interrogated  fully  con- 
cerning wnat  he  knew  of  insured  and  what  he 
meant  by  the  language  used  in  an  affidavit  in 
which  be  stated  that  be  knew  nothing  of  the 
special  cause  of  insured's  death  "unless  it  be 
hereditary  insanity,"  defendant  was  not  prej- 
udiced Iv  the  excluiAon  of  the  affidavit  contain- 
ing such  answer. 

[Ed.  Note.— For  other  easM,  see  Appeal  and 
Error,  Cent  Dig.  H  4195,  4200-4204,  4206; 
Dec  Dig.  S  1058.«J  v--™". 

8.  Ihsubance  (i  298*)— Life  Poliot— Fbaud 
— Answebs  WiixruixT  False. 

Where  a  life  policy  provided  for  two  de- 
fenses only,  to  wit,  suicide  within  12  months 
from  the  date  of  the  policy  and  fraud,  fraud  was 
not  made  out  by  untrue  answers  in  ttie  applica- 
tion failing  to  disclose  tbat  insured's  uncle  bad 
been  afflicted  with  hereditary  insanity,  where  It 
was  not  shown  tbat  insured  bad  knowledge  tiiat 
such  insanity  was  hereditary  and  that  ue  an- 
swers were  willfully  false. 

{Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  I  693;  Dec.  DigrT293.*] 

9.  INSUBANCE  (I  293*)— Lnx  Polict— Appli- 

OATION— FaMILX  HlOTOBT— QuBSTIORS— IH- 

stbuction— "Heeeditabt  Disbask" 

An  application  for  life  Insurance,  after  con- 
taining numerous  questions  as  to  tbe  applicant's 
physical  and  mental  condition,  Inquired  whether 
any  Intimate  associate  or  any  person  in  the  ap- 
plicant's immediate  household  was  then  lU  with 
consumption,  whether  any  one  of  tiiem  had  re- 
cently been  111  or  died  of  that  disease,  and  then 
asked  whether  any  of  the  applicant's  uncles  or 
aunts  had  consumption  or  any  "hereditary"  dis- 
ease. Held,  that  tbn  last  question  should  be 
construed  as  inquiring  concerning  physical  ail- 
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ments  and  condldon  and  not  to  refer  to  heiedi- 
taiT  Insanity. 

[ESd.  Note. — For  otber  cases,  see  Insurance, 
Cent.  Dig.  S  693 ;   Dec.  Di^.  I  293.* 

For  other  definitions,  see  Words  and  Phrases, 
roL  4,  p.  3281.] 

10.  IirsuBANCi  (S  378*)— Lxn  Polict— Appli- 
cation—Medical  EZAlflKBB  —  KROWUDOB 
—Imputation  to  Insubeb. 

Where  insurer's  medical  examiner,  who 
took  insured's  application  (or  the  policy  sued 
on,  was  well  acquainted  with  the  mental  condi- 
tion of  insured's  family,  liis  uncles  and  aunts, 
and  had  been  so  from  early  boyhood,  the  in- 
surer was  bound  by  the  physician's  knowledge 
concerning  such  condition,  under  the  rule  tliat 
the  examming  physician  (or  an  insurance  com- 
pany is  the  agent  of  the  insurer  notwithstanding 
a  pBOTision  (n  the  contract  to  tiie  contrary. 

[E^.  Mote.— For  oAer  c>ae&  tee  Insnrance, 
Cent  Dig.  II  968-m;  DleTDig.  |  878.*] 

Error  to  Clrcolt  Court,  Tazew^  Gonnty. 

Action  by  Ollle  I<.  Hurt,  as  Administratrix 
of  Jobn  B.  Hart,  deceased,  against  the  South 
Atlantic  Life  Insurance  Company.  Jadg- 
Aent  for  plaintiff,  and  defendant  brings  er- 
ror. Affirmed. 

Henry  &  Graham,  of  Tazewell,  and  Tlios. 
B.  Gay,  of  Richmond,  for  plainUfF  In  error. 
Greever  &  Gillespie  and  Chapman  &  Gilles- 
pie, all  of  Tazewell,  for  defendant  In  error. 

HABBISON.  J.  OlUe  L.  Hurt,  administra- 
trix of  JiOm  Bi.  Hurt,  deceased,  reooTered  a 
Judgment  against  the  South  Atlantic  life  In* 
Burance  Company,  In  the  circuit  court  of 
Tazewell  county,  for  fO.000,  the  amount  of  a 
policy  of  insurance  issued  by  the  defendant 
company  upon  tiie  life  of  the  plalnttCC's  in- 
testate; and  upon  tbe  petitiim  of  tlie  com- 
pany tbis  Judgment  Is  now  before  us  for  re- 
view. 

Upon  the  trial  of  ttie  case  tbe  defiant 
company  interposed  the  plea  of  non  aasump- 
slt  and  a  special  plea  tendoAng  the  plaintiff 
927.30,  being  tbe  amount  of  reserve  fond 
held  on  account  of  tbe  contract  sited  on, 
which  It  dalmed  was  all  that  waa  due  un- 
der the  policy.  Being  requlTed  to  file  a 
statement  of  its  grounds  of  defense,  tbe  com- 
pany made  two  contentions :  First,  that  the 
insured,  during  the  first  12  months  from  tbe 
date  of  the  policy,  committed  suicide;  and. 
second,  that  the  insured  made  In  bis  appli- 
cation for  insurance  untme  answers  to  cer- 
tain anestions,  which  were  material  to  the 
risk  contracted  for  In  the  policy,  thereby 
voiding  the  same. 

From  the  evid^ce  adduced  it  can  be  stat- 
ed with  confidence  that  at  the  time  tbe  pol- 
icy in  question  was  issued  the  insured  was 
in  good  health,  and  that  the  application  waa 
made  and  the  policy  accepted  by  him  in  good 
faith.  The  evidence  as  a  whole  reveals  the 
Insured  as  a  man  of  the  highest  integrity,  of 
unusual  business  ability,  possessed  of  large 
real  and  personal  property,  actively  engaged 
in  the  successful  prosecution'  of  extensive 
business  Interests,  with  a  large  and  happy 


family  consisting  of  bis  wife  and  ^ight  chil- 
dren, to  which  be  was  attached  and  in  which 
he  took  great  prid&  Up  to  the  time  of  bis 
death  lie  was  full  of  plans  for  the  future, 
with,  every  confidence  in  his  ability  to  carry 
them  through  successfully,  with  nothing  to 
trouble  him  In  any  of  his  affairs,  dtbor  In 
business  or  In  his  personal  relations. 

These  were  the  conditions  of  the  Insured 
and  the  drcnmstances  surrounding  him  up 
to  the  morning  of  January  26, 1911,  when  he 
left  his  home  with  two  of  hla  work  hands  to 
feed  his  cattle.  After  the  cattle  were  fed 
he  directed  bis  men  to  return  to  the  house, 
saying  that  he  would  remain  "to  watch  the- 
hogs  away  from  tbe  cattie."  Failing  to  re- 
turn to  his  home  that  day,  search  was  In- 
stituted, and  bia  dead  body  was  found  on 
the  following  morning  in  a  pasture  some  dis- 
tance from  Ms  home;  death  having  been 
caused  by  a  gunshot  wound  in  his  right  tem- 
ple. The  body  was  found  in  an  adjoining- 
field  to  that  in  which  the  cattle  had  been 
fed,  at  the  foot  of  a  stump,  lying  on  the  left 
aide  with  his  feet  partly  drawn  up.  Tbe- 
left  arm  and  hand  was  under  him,  and  the 
right  arm  thrown  across  his  body  with  the 
right  band  resting  upon  tbe  butt  of  a  38  cal- 
ibre pistol,  which  showed  that  one  chamber 
was  empty.  The  deceased  waa  shown  to 
have  owned  a  ^tol  whidi  was  not  found 
after  his  death. 

[1]  "While  two  pounds  of  defense  were  set 
out  by  the  defendant  company,  the  recorct 
discloaea  that  the  real  contest  was  that  the 
insured  committed  suicide  within  12  months 
after  tbe  date  of  Uie  policy.  Tbe  great 
weight  of  authority,  both  text-writers  and 
dedsiona,  agrees  that  in  a  case  of  this  idmt 
the  burdoL  is  upon  the  defendant  to  show  by 
clear  and  saUsfiictory  evidence  Qiat  the  in- 
sured did  actually  commit  suicide;  that  a 
mere  preponderance  of  erldebce  will  not  sof- 
flce. 

In  tile  case  of  CosnH^Utan  Idfe  Ins.  Co. 
V.  Eoegel,  104  Va.  619,  62  S.  a  166,  It  Is 
held'  that :  ''The  defense  of  suicide,  to  STail, 
must  exclude  every  hypothesis  of  accidental 
death.  The  party  making  the  defense  has- 
the  burden  of  proof.  It  will  not  be  presum- 
ed. The  mere  fact  that  the  body  of  an  In- 
sured Is  found  vrith  a  pistol  In  his  hand  and 
a  bullet  wound  in  his  bead  is  not  sufficient 
to  prove  suicide." 

[1]  In  that  case,  quoting  nlth  approval 
from  high  authority,  it  Is  further  said :  "Ac- 
cidental death  will  be  presumed,  and  this 
presumption  must  be  overcome  by  the  proof 
of  facts  which  exclude  every  hypothesis  of 
death  except  by  suicide."'  An^  further  that: 
"Where  the  evidence  as  to  whether  the  death 
was  accidental  or  suicidal  leaves  the  ques- 
tion In  doubt,  the  presumption  Is  In  favor  of 
accident" 

The  doctrine  laid  down  In  the  EoegeL 

Case,  supra,  Is  adhered  to  and  emphasized 


•For  otMr  OMSS  Ms  sum  tvpte  and  sMtton  NUHBBB  In  Dm.  Die  *  Am.  XMc.  Ksy-No.  Bsittir*  Bsp'r  Indszcs- 

Digitized  by  Google 


Vt.) 


SOUTH  ATLANTIO  LIFE  INS.  CO.  T,  HURT'S  ADM'X 


408 


by  this  court  In  the  subsequent  cases  of 
life  Insurance  Co.  of  Ta.  r.  Hairston,  108 
Ta.  832,  62  S.  a  1057, 128  Am.  St  Rep.  989, 
and  Metropolitan  Life  Immrance  Ca  t.  De 
Vanlt,  109  Ta.  802,  6S  8.  S.  982,  17  Ann.  Oaa. 
27. 

[3]  In  the  last-named  case  it  Is  aald: 
"Where  the  evidence  of  self-destruction  Is 
drcnmstantlal,  the  defendant  falls  unless 
the  drctunstances  exclude  with  reasonable 
certainty  any  hypothesis  of  deatii  by  acci- 
dent." 

The  principles  announced  In  the  TirglnlA 
cases  prevail  with  unanimity  in  nnmerous 
cases  In  point  from  other  jurisdictions  where 
the  defense  of  suicide  is  son^^t  to  be  estab- 
lished by  circumstantial  eTld«DC&  Of  these 
we  shall  refer  to  but  one. 

In  the  case  of  Leman  t.  Manhattan  Life 
Ins.  Go.,  46  La.  Ann.  1102,  15  Sontb.  388  (24 
U  B.  A.  580,  49  Am.  St.  Bep.  849)^  the  salt 
was  brought  by  a  widow  <m  a  policy  issued 
on  the  life  of  her  husband.  The  jury  found 
tor  the  defendant  on  the  defoise  of  snidde, 
and  on  vn)eal  the  Judgment  upholding  that 
verdict  was  reirersed  and  a  Jndgment  entered 
in  favor  of  the  plaintiff  for  the  amoont  of  the 
policy.  Tin  facts  were  not  unlike  those  in 
the  case  at  bar,  so  fiir  aa  the  drcnmstancea 
tending  to  sopptnt  tiie  tlieory  of  suicide  were 
concerned.  Briefly  stated,  the  body  was 
found  widi  a  wound  from  a  gunshot  causing 
death;  the  discharged  pistol  was  wedged 
as  it  It  bad  been  forced  on  the  right  hand ; 
the  body  was  reclining  on  a  sofa,  as  of  one 
slewing;  the  left  arm  rested  on  the  breast; 
the  right  leg  crossed  on  the  left;  the  head 
in  ibB  nsnal  posLtiim  of  one  in  repos6;  there 
being  no  evidence  of  any  convulsive  move- 
mmt.  The  court  said:  "The  question  is 
whether  these  appearances  pQint  to  suicide, 
to  the  nclwdon  of  any  other  catise.  Why 
not,  with  equal  potoicy,  to  accidental  death 
or  death  by  the  hand  of  another?  «  *  • 
When,  as  in  this  case,  circumstantial  evl- 
dmce  alone  Is  relied  on  to  establish  aniddek 
it  la  at  least  within  bounds  to  say  the  evi- 
deaco  mnst  be  of  a  character  to  exdude^ 
with  reasonable  cwtainty,  any  other  cause 
of  death.  If  the  evideace  fklls  dtort  of 
this  exaction,  the  suldde  is  not  proved. 
The  tact  of  death  remains,  and  tbxt  casto 
the  liability  on  the  company  insuring  against 
deaOi,  with  the  occulted  case  of  self-destnic- 
tloD,  whlfdi  the  company  fidls  to  establish. 
This  appreciation  of  the  evidence  and  of  the 
harden  of  proof  constrains  us  to  set  aside 
the  verdict  and  judgment  of  the  lower  court 
in  favor  of  the  defendant" 

[4]  In  the  case  at  bar  the  defendant  com- 
pany se^  to  avoid  the  burden  of  proving 
that  the  Insured  cooimitted  suicide  1^  at- 
tanpting  to  show  that  he  was  insane  at  the 
time  of  his  death,  and  that  thar^or«  the 
presumption  against  suicide  never  existed. 
Here^  again,  the  defendant  Is  confronted  with 
uutOuu  presu&tption,  namely,  that  all  am 
are  j^esunwa,  to  ba  vane  until  tlw  contrary 


Is  shown,  and  the  burden  is  upon  the  party 
allying  insanity  to)  prove  it  Howard 
Howard,  112  Va.  566,  72  S.  B.  138. 

[S]  The  record  fhils  to  show  one  word  or 
act  of  the  insured  up  to  the  moment  he  was 
last  seen  to  remotely  suggest  that  he  was 
Insane^  When  last  seen  on  the  day  of  his 
death  he  was  in  his  usual  health  and  en- 
gaged, as  usual,  in  the  performance  of  his 
dally  duties.  'It  is  true  that  the  mother 
and  certain  relations  of  the  insured  are 
shown  to  have  been  Insane,  but  It  does  not 
follow  from  this  that  the  insured  was  insane. 
The  result  of  the  testimony  of  the  experts 
In  this  case  is  that,  when  the  acta  end  de- 
meanor of  a  person  indicate  Insanity,  the 
fact  that  he  has  had  Insane  relatives 
strengthens  the  view  that  he  Is  Insane,  but 
where  no  word  or  act  on  the  part  of  the 
person  whose  sanity  is  questioned  Is  lOiown, 
the  fact  that  sndi  person  has  had  Insane 
relatives,  standing  alone,  raises  no  presunp- 
tlon  of  insuilty.  A  critical  reading  of  the 
recOTd  fails  to  disclose  any  demeanor,  act 
or  word  on  the  part  of  the  insured,  at  any 
time  Indicating  that  he  was  insane,  and 
therefore  the  fact  that  he  was  shown  to 
have  had  insane  relatives,  landing  alone, 
does  not  prove  that  he  was  Insane  at  the 
time  of  his  death.  Apart  from  the  insanity 
of  relatives,  the  only  other  drcumstance  re- 
lied on  by  the  defendant  as  tondli^  to  show 
that  the  lnsui«d  was  insane  Is  that  recenfly 
before  his  death  be  had  lost  flesh  and  was 
less  talkative  and  jovial  than  usuaL  Th^ 
ezpots  agree  that  while  these  circum- 
stances may  be  present  in  cases  of  insanity, 
they  do  not  standing  alone^  indicate  that  a 
person  la  Insanei  They  may  and  often  do 
arise  from  many  physical  causes  having  no 
relation  whatever  to  the  disease  of  insanity. 

[I]  In  condndiiu;  this  Ixnnch  of  the  case 
it  Is  suffldmt  to  say  that  evot  If  It  be  con- 
ceded that  there  is  greater  probability  that 
tiie  death  of  the  insored  resulted  from  a 
suicidal  act  than  from  an  accident  aUU  we 
cannot  say  Uiat  death  by  suldde  is  the  only 
reasonable  condnsion  to  be  drawn  from  the 
evidence^  The  proof  does  not  exdude,  wfth 
reasonable  certain^,  death  from  aeddental 
shooting,  and,  the  burden  bdng  upon  the 
,def«idant  to  establish  its  defense  by  proofs 
It  was  properly  left  to  the  Jury  to  say  Wheth- 
er or  not  It  was  a  case  of  snidd& 

17}  In  tile  flrst  assignment  error  pe- 
titioner complains  of  the  exclusion  of  the 
affidavit  made  by  Dr.  Baylor  when  the  proof 
of  death  was  made  ont;  the  point  relied 
on  being  that  petitioner  was  entitled  to  the 
benefit  of  his  answer  as  to  the  special  cause 
of  the  insured's  death,  the  answo'  being: 
^'E^now  of  nothing  unless  It  be  hereditary  In- 
sanity." 

The  statonent  of  the  attending  physician 
in  a  proof  of  death  would  seem  to  be  only 
necessary  or  valuable  when  the  deceased  has 
died  from  natural  causes  and  has  actually 
been  attended     a  physician.  In  such  a  case 
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the  insurance  company  has  a  r^ht  to  know 
what  the  pbraidan  knoWa  as  to  tbe  cause  of 
death.  But  in  this  case  there  was  no  at- 
trading  physician,  and  the  answer  of  Dr. 
Baylor,  which  Is  mere  conjeeture,  shows  that 
he  knew  no  more  about  what  caused  the 
death  than  any  one  else  who  saw  the  dead 
body..  But,  be  that  as  It  may.  Dr.  Baylor 
was  subsequently  Introduced  as  a  witness 
by  the  defendant  and  interrogated  fnlly  on 
this  polDt  as  to  what  he  knew  of  the  de- 
ceased in  every  way  and  whkt  he  meant  by 
the  language  of  the  answer  he  gave  In  the 
affidavit  mentioned.  All  that  he  knew  was 
thus  put  completely  and  effectually  before 
the  Jury,  and  the  def«idant  snlfered  no  prej- 
udice whatever  from  the  action  complain- 
ed of. 

[1]  The  second  assignment  of  error  Is  to 
the  action  of  the  circuit  court  In  retn^ng  to 
give  certain  instructions  asked  for  by  the 
defendant  company  and  In  gtvii%  certain  oth- 
er instructions.  The  court's  refusal  to  give 
InstructlMis  A  and  O,  asked  for  by  tlie  de- 
fendant and  refused,  may  be  dealt  with  to- 
gether. 

In  his  application  for  the  policy  sued  on 
the  insured  was  asked  tlie  ft^wing  question: 
"Have  any  of  your  uncles  or  aunts  had  con- 
sumption  or  any  hereditary  disease?  If  so, 
on  paternal  or  maternal  side?"  To  whltAi 
the  Insured  replied,  "No."  Instruetl<ni  A 
told  the  Jury  that  this  answer  was  fhlse 
and  that  it  was  material  to  the  risk  and  dl- 
rected  the  Jury  to  find  for  the  defendant 
Instruction  G  told  the  Jury  thtit,  if  the  in- 
sured, in  answering  the  question  mentioned, 
taUea  to  disclose  that  his  uncle,  A.  J.  He- 
Golre^  had  been  afflicted  with  hereditary  In- 
sanl^,  tbiey  must  find  for  the  defendant  com- 
pany. 

[1}  These  instructions  were  i^operly  n- 
fused.  The  policy  provides  for  two  defenses 
only,  namely,  suicide  within  12  months  fnmi 
the  date  of  Che  policy  and  fraud.  Untrue  an- 
swers, in  order  to  be  fraudulent,  must  be 
willfully  false,  filason  v.  Obappell,  15  Orat 
(66  Va.)  672,  settles  the  law  In  "Virginia  that 
the  scienter  must  be  shown.  There  Is  no 
evidence  that  the  applicant  fbr  this  insure 
ance  knew  that  he  had  "uncles  or  aunts'* 
who  had  been  the  victims  of  hereOUarv  in- 
sanity.  Be  doubtless  knew  that  he  had  rel- 
atives who  had  been  Insane^  but  tliat  this 
layman  knew  tbe  diameter  of  their  Insanity 
is  not  to  be  presumed  when  learned  experts 
who  have  testified  in  this  case  differ  as  to 
the  hereditary  nature  of  insanity,  all  agree> 
ing  that  certain  kinds  of  insanity  are  not 
hereditary.  When  the  doctors  differ  as  to 
the  hereditary  natture  of  insanity,  it  is  hardly 
to  be  expected  that  a  layman,  unlearned  In 
the  technical  meaning  of  medical  terms, 
would  know  whethw  or  not  a  particular  case 
of  insanity  was  hereditary.  Further,  the 
form  of  the  question  was  well  calctdated 
to  mislead  the  applicant  He  was  asked  a 
number  of  questions  as  to  his  physical  and 


maital  condition,  and  Immediately  preceding 
the  question  and  answer  under  ctnuddoratlon 
he  was  asked:  (16)  'Is  any  Intimate  associ- 
ate, or  any  person  In  your  immediate  family 
or  household,  now  in  with  consnmpHon?** 
(17)  "Has  any  one  of  them  recently  bea  ill, 
or  died  of  that  disease?"  (18)  "Have  any  of 
your  uncles  or  aunts  had  consumption,  or 
any  hereditary  disease?"  This  last  question, 
certainly  In  view  of  those  immediately  pre- 
ceding,  would  natural^  have  been  regarded 
by  the  applicant  as  referring  wholly  to  physi- 
cal diseases,  and  It  would  be  most  natural 
for  a  layman  to  understand  from  the  qoes- 
tlon  that  hereditary  diseases  of  a  like  nature 
were  referred  to.  Dr.  WllUams,  the  medi- 
cal examiner  for  this  company,  who  wrote 
out  the  answers  of  the  applicant  to  these 
questions,  when  asked  Oie  meaning  of  the 
term  "good  health,"  said:  '^n  tbe  usual  ac- 
ceptation of  the  tcdnu,  you  would  have  refer- 
ence to  the  physical  condition."  This  wit- 
ness is  shown  to  have  been,  at  tiie  tlmck  fid- 
ly  Informed  as  to  the  family  history  of  the 
applicant  and  particularly  as  to  the  mental 
condition  of  his  mother,  uncles,  and  aunts, 
and  in  answer  to  ttm  question,  "Were  those 
answers  as  you  wrote  them,  and  made  by 
Hr.  Hur^  true  at  the  time  they  w«e  made?" 
he  says:  "So  tar  as  I  know  th^  were.** 
It  does  not  seem  reasonable  to  suppose  that 
tbe  defendant  Intended,  by  ISke  question  un- 
der etmslderation,  to  indude  mental  trouble 
In  the  language  "consumptUHi  or  any  hoedi- 
tary  disease."  If  It  did.  it  has  only  succeed- 
ed In  making  an  erroneous  Impression  upon 
the  applicant  and  misleading  him  into  Ig- 
norantly  making  the  answer  now  complain- 
edof. 

[11]  Apart,  however,  from  these  consider- 
ations. It  appears  that  Dr.  "VniUams;  the  med- 
ical examiner  for  the  defradant  company, 
who  vrrote  out  the  answers  of  13ie  deceased  In 
his  application  for  this  policy,  was  well  ais 
Qualnted  with  his  mother,  uncles,  and  aunts 
from  his  early  boyhood  and  vras  thoroughly 
fsmlllar  with  their  mental  condition.  It  is  a 
well  settled  principle  that  any  knowledge 
which  the  agoit  of  an  insurance  company 
may  have  is  Imputed  to  the  conqiany,  and 
that  medical  examiners  for  Insurance  com- 
panies are  considered  as  agrats  for  the  com- 
pany, and  the  company  is  bound  by  any  in- 
formation Its  medical  examiner  may  have  at 
the  time  he  fills  ont  the  application  for  the 
Insured.  Johnson  v.  Mtoa.  Ins.  Co.,  123  Oa. 
404,  51  S.  H  339, 107  Am.  St  Rep.  92. 

There  Is  a  ray  length  and  luminous  note 
to  this  case  In  which  It  is  said,  citing  numer* 
ous  authorities  In  support  of  the  proposition, 
that:  "The  principle  stated  applies  equally 
to  medical  examine  appointed  by  life  in- 
surance companies,  though  tbe  application  or 
policy  may  declare  that  such  is  not  the  case, 
for  examiners  are  In  law  agents  of  the  cor- 
poratlfflos  selecting  them  and  requiring  tbe 
performance  of  their  dntle^  Including  the 
asking  of  questions  and  the  wrttbic  In  the 
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aii^catlon  of  the  rofpoiueB  thereto.  Hence; 
though  a  medloal  examiner  omits  an  answer 
made  by  the  applicant,  or  writes  it  oat  snb- 
staDtlally  dlfler^t  from  the  jsqxmse  actual- 
ly glvoi  h7  him,  and  the  inanm  acts  only  tm 
the  answers  so  written,  stiU,  aa  In  law  the 
medical  ffrsTHliwr  is  the  agent  of  the  insuiw 
and  not  of  the  burned,  the  former  cannot 
escape  liability  on  account  of  the  fallnre  of 
Its  medical  examiner  to  perform  his  duty, 
nor  eren  on  account  of  his  intoittonal  mla- 
p^formance  of  It.  He  Is  the  agent  of  the  In- 
surer, and  to  it  his  knowledge  is  Imputed, 
and,  if  It  issues  Its  policy,  it  must  be  deemed 
to  have  done  so  after  its  agmt  had  commnnl- 
cated  to  it  all  the  fects  made  known  to  him. 
and  it  is  eat0M>ed  from  contendiiv  to  the 
emtrary." 

The  defendant  company,  therefore,  knew  or 
oould  have  had  throng  Its  medical  examiner 
all  the  information  that  It  now  claims  to 
have  desired  to  elicit  by  the  question  under 
consideration^  and  It  is  estopped  from  con- 
tending to  the  contrary. 

Instruction  B  naked  for  1^  the  deffen^nt 
tells  the  JurylAat  -Oai  plaintUTs  Intestate 
committed  suicide  and  peremptorily  directs 
them  to  find  for  the  defendant  Bnongh  has 
been  already  said  to  show  the  fallacy  of  this 
Instruction  and  that  it  was  properly  refnsed. 

The  petition  points  out  no  error  in  tlw  In- 
structions glTen  by  the  court,  and  an  exam- 
ination of  them  shows  that  they  are  free 
from  objection. 

The  case  having  been  teirly  submitted  to 
the  jury,  their  Terdict  must,  under  the  law, 
stand  and  the  Judgment  upholding  the  same 
be  affirmed. 

Affirmed. 

KXITH,  P.,  absent 


STATE  ex  reL  SIMS  t.  HcMASTEB.  Insur- 
ance Com'r  et  aL 

(Supreme  Court  of  South  Carolina.    Sept  80, 

1913.) 

iHSUBAncx  (§  20*)— FoBBiGN  Tnsobance  Coii- 

PANT— LiCBNBX  TO  DO  BuBINBSa— RSVOCA- 

tion  —  Insitbancs  CoionssioiraB— Dibcbb- 

TIOIT— BfANDAUUS. 

VAv.  Code  1912,  {|  2669,  2670,  2671.  pro- 
vide that  it  shall  be  a  condition  precedent  to 
the  right  of  a  foreign  insurance  company  to  do 
bnslDess  In  the  state  that  all  actions  arising 
oat  of  snch  business  with  citizens  cf  the  state 
shall  be  tried  in  the  state  courts,  and  section 
2700  declares  that,  if  the  Insurance  Commis- 
sioner shall  find  that  any  snch  company  has 
violated  the  law  of  the  state,  he  shall  reroln  or 
suspend  Its  license.  EM  tbat  where  telator 
sued  a  foreign  insurance  company,  which  re- 
moved the  cause  to  the  federal  court,  and  on 
complaint  by  relator  to  the  Insnrance  Commis- 
sioner an  order  to  show  cause  why  the  com- 
pany's license  should  not  be  revoked  was  is- 
si^ed,  and  on  return  of  such  order  the  company 
showed  that  the  removal  was  a  mistake  and 
withont  any  intention  on  its  part  to  violate  the 
law,  and  offered  to  consent  that  the  case  be  re- 
manded, wbarenpon  tJie  Commissioner  refused 

•rorotlMr 


to  revoke  the  Ucense,  liis  right  so  to  act  was 
discretionary,  and  relator  had  no  such  interest, 
in  the  matter  as  entitled  bim  to  maintain  man- 
damus against  the  Insurance  Commisrioner  to 
compel  turn  to  revoke  the  license. 

[Ed.  Note.— For  other  eases,  jm?  Insurance, 
C^t  Dig.  SS  16.  18-22;  Dec.  Dig.  |  20.*] 

Mandamus  on  relation  of  T.  P.  |9ms 
against  F.  H.  McBfaster,  Insurance  Conunla- 
sioner,  and  others.  Writ  denied. 

Owynn  &  Hanuon.  of  Spartanbnrg,  for  ap- 
l^ellant  T.  M.  Mordecal  and  W.  A.  Holman, 
both  of  Charleston,  for  reipondent  Mc&Iaater. 

PER  CURIAM.  Sections  2669,  2670,  and 
2671  of  the  Civil  Code  of  1912  provide  that 
It  shaU  be  a  condition  precedent  to  the  right 
of  any  foreign  corporation  to  do  business  in 
this  state  that  all  actions  arising  out  of  the 
business  of  such  corporations  with  the  citi- 
zens of  this  state  shall  be  tried  In  the  state 
courts;  and  that  It  shall  be  deemed  ati  es- 
sential part  of  all  contracts  ^tween  euch 
corporations  and  the  citizens  of  the  state 
that  actions  arising  thereout  or  pertaining 
thereto  shall  be  tried  In  the .  state  courts, 
which  shall  have  exclusive  Jurisdiction  of  all 
such  actions  brought  therein,  saving  the  right 
of  api>eal  to  the  Supreme  Court  of  the  United 
States.  Other  sections  of  the  Civil  Code  pro- 
hlMt  foreign  Insurance  companies  from  doing 
business  in  the  state  without  a  license  from 
the  Insurance  Commissioner;  and  section 
2700  provides  that  besides  other  contingen- 
cies therein  mentioned.  If  the  Commissioner 
shall  find  that  any  such  company  has  violat- 
ed the  law  of  the  state,  "he  sliall  revoke  or 
suspend"  Its  Ucense,  and  prohibits  the  doing 
of  business  thereafter  by  such  company)  un- 
til Its  authority  to  do  business  Is  restored  by 
the  Commissioner. 

In  June,  1012,  the  relator,  T.  P.  Sims,  com- 
menced an  action  in  the  court  of  common 
pleas  for  Spartanbnrg  county  against  the  re- 
spondent the  Mutual  Life  Insurance  Com- 
pany of  New  York  on  a  cause  of  action  aris- 
ing out  of  a  transaction  with  said  company. 
On  petition  and  motion  of  tlie  company,  the 
cause  was  duly  and  r^larly  removed  to  the 
federal  court  Thereafter,  at  the  instance 
of  the  relator,  the  rewondent  F.  H.  McMas* 
ter,  the  Insurance  Commissioner  the  state, 
cited  the  company  to  show  cause  before  him 
why  its  license  to  do  buslnees  in  the  state 
should  not  be  revoked,  because  of  its  viola* 
tlon  of  the  provisions  of  the  statutes  above 
mentioned  In  rauoving  said  cause  to  the  fed- 
eral court  For  cause,  the  coujpany  Aowed 
that  the  case  had  been  removed  in  cmise* 
qu^ce  of  its  general  policy  and  custom  in 
such  cases,  and  without  any  Intention  to  vio- 
late the  law  of  the  state,  and  offored  to  do 
all  that  it  could  to  have  it  restored  to  the 
dockets  of  the  state  court  for  trial,  agreeing 
that  if  the  plalnttff  would  move  to  dismiss  Ae 
actlrai  in  the  federal  court  it'voold  consent 


BM  same  topla  and  leotion  NUHBBB  In  Dee.       *  An.  Die  K«r-N(v  flertss  *  Rep'r  XndeXe* 

Digitized  by  Google 


406 


19  SOUTHBASTERN  BBPOBTKB 


(8.a 


Ownto,  and  It  would  have  Its  attorney  ac- 
cept  service  of  the  same  summons  and  com- 
plaint upon  which  the  action  liad  been  origi- 
nally brought  and  pay  all  coats  and  ezpoisea 
to  which  the  plalnttff  tberdn  (the  relator 
herein)  bad  been  put  by  reason  of  the  re- 
moTal,  except  . the  fees  of  his  attorneys.  Up- 
on this  showing,  the  Commissioner  refused 
to  revoke  the  company's  license. 

Thereupon  tbe  relator  instituted  this  pro- 
ceeding to  obtain  a  writ  of  mandamus  to 
compel  tbe  Oommlssioner  to  revoke  the  li- 
cense. Upon  tbe  petition,  a  rule  to  show 
cause  was  Issued,  and  the  matter  was  heard 
by  the  Chief  Justice,  at  diambers.  Upon 
bearing  the  returns,  he  held  that  the  revoca- 
tion of  the  license  was  in  the  discretion  of 
tbe  Commissioner,  and  that  be  had  not  abus- 
ed his  discretion  or  exercised  U  capriciously 
or  arbitrarily,  and  further  that  the  relator 
had  shown  no  Interest  which  had  been  prej- 
udiced by  the  action  of  the  Commissioner. 
He  therefore  dismissed  tbe  petition.  The 
relator  appealed. 

Tbe  respondent  the  Mutual  life  Insurance 
Company  of  New  York  moved,  on  due  notice, 
to  dismiss  tbe  appeal  on  the  ground,  among 
others,  that  tbe  relator  had  no  right  to  prose- 
cute It,  since  no  right  of  bis  was  prejudiced 
by  the  action  of  the  Commissioner.  Upon 
the  day  set  for  tbe  bearing  of  tbe  motion,  no 
one  appeared  to  resist  It,  and,  on  motion  of 
respondents'  attorneys,  the  court  passed  an 
order  dismissing  tbe  appeal  on  tbe  ground 
that  the  said  T.  P.  Sims  had  not  ofFered  to 
show  that  he  had  any  right  to  prosecute  it 

Thereafter,  on  notice  and  affidavits,  excus- 
ing their  default,  the  attorneys  for  T.  P.  Sims 
moved  the  court  to  reinstate  the  appeaL  At 
the  bearing  of  this  motion,  it  was  agreed  by 
counsel  that  tbe  court  should  consider,  along 
with  tbe  motion  to  reinstate  tbe  appeal,  tbe 
original  motion  to  dismiss  it,  the  practical 
effect  of  which  Is  that,  If  tbe  court  slutU  con- 
clude that  the  appeal  was  properly  dismissed, 
the  motion  to  reinstate  must  be  refused. 

After  careful  consideration  of  the  matter, 
we  are  of  the  opinion  that-  no  right  of  tbe 
relator,  T.  P.  Sims,  was  prejudiced  by  the 
action  of  the  Commissioner;  and  therefore 
he  has  no  right  to  prosecute  this  appeaL  We 
fail  to  see  how  he  would  be  benefited  by  the 
revocation  of  the  company's  license.  The 
Oommissioner  properly  took  Into  considera- 
tion, in  exercising  his  discretion,  not  only 
that  the  revocation  of  the  llcmse,  under  the 
drcmnstancea,  would  not  benefit  the  relator, 
but  that  It  would  do  positiTe  Injury  to  the 
company,  to  the  state.  In  tlie  loss  d  revenue, 
and  to  many  dttiaens  of  the  state  who  are 
agents  of  tbe  company,  and  to  many  others 
who  are  policy  holders  therdn. 

The  citation  of  tiie  company  to  appear  be- 
fore the  Commissions  to  show  cause  why  its 
license  should  not  be  revoked  had  the  effect 
of  bringing  the  company  to  a  realisation  of 


its  duty,  under  the  law,  to  sabnilt  to  tte  Ju- 
risdiction of  tbe  state  court,  and  it  offered 
and  agreed  to  do  all  Hut  was  in  its  power 
whidi  the  relator  could  have  reasonably 
asked  or  required  it  to  do  to  restore  the  case 
to  the  Jurisdiction  of  the  state  court  We 
are  unable  to  see  wherein  the  relator  lias 
any  further  Interest  in  the  matter,  ezc^it, 
perttaps,  to  Indulge  a  desire  to  pnnidi  tbe 
company;  but  tbe  liCgislatnre  has  not  seen 
fit  to  confer  upon  private  individuals  the 
power  to  punish  In  such  cases. 

The  motion  to  reinstate  the  appeal  is  Uiere- 
f  ore  refused. 

Tbe  CHIEF  JUSTICE  disqualified. 


HU6GINS  V.  ATLANTIC  COAST  IJNIO  R. 

CO.  et  al. 

(Sopreme  Court  of  South  Carolina.    June  10, 
1913.    On  Reheariog,  Sept  29,  1913.) 

L  DaUAOES  (I  208*)— PUNZTIVB  Dahaqbs— 

GviDEncE. 

Where,  in  an  acHon  for  injuries  to  a  rail- 
road engtoeer,  plaintiff  daimed  tbat  the  injnry 
was  caused  by  the  incompetency  of  his  fireman 
and  testiSed  that  he  had  previously  complained 
to  defendant's  foreman  Uiat  tbe  fireman  was 
incompetent  and  had  been  promised  a  new  fire- 
man on  his  next  trip,  while  tiie  foreman  denied 
notice  of  hia  incompetency  and  testified  that  if 
any  such  report  of  iDCompetency  had  lieen 
made  to  him  ne  would  not  have  kept  the  fire- 
man two  minntos,  there  was  evidence  SmtityiDg 
the  sDbmisaion  of  plaintiff's  light  to  recover 
punitive  damases  on  the  theory  that  the  fore- 
man had  recklessly  and  consciously  disregarded 
plaintiff's  right  to  the  assistance  of  a  compe- 
tent fireman. 

[Ed.  Note—For  other  cases,  see  Damages, 
Cent.  Dig.  II  S4.  64,  68,  182,  144,  14fi,  206. 
220,  633.  684;  Dec.  ZHg!  |  208.*) 

2.  Appeal  and  Ebbob  (|  1002*)— Bbvicw— 
CozmjcnNG  Evidxitcb. 

A  verdict,  on  conflicting  evidence,  that 
plaintiff  was  injured  as  a  result  of  the  appli- 
cation of  emergency  brakes  by  plaintiff's  fire- 
man in  response  to  a  signal  from  plaintiff  and 
not  froiD  a  brakeman,  was  condnsive  on  ap- 
peal. 

[EA.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |{  3035-3937;  Dec.  Dig.  S 
1002.*] 

3.  Mastbb  and  Sbbvant  d  ^*)— Ihjubibs 

TO  SEBVANT  — iNOOUraiKNT  SEBVAOT  — IS- 
SUES AHD  PBOOF. 

Where,  in  an  action  for  injuries  to  a  rail- 
road eugineer  by  the  alleged  incompetent-  of 
his  fireman,  the  complaint  alleged  that  defend- 
ant's foreman  knew  of  the  fireman's  unfitness, 
that  the  same  had  been  repeatedly  reported  to 
defendant's  officers,  and  that  the  fireman  bad  a 
habit  of  tampering  with  tbe  engine  and  of  mov- 
ing the  train  without  authority,  long  prior  to 
the  date  of  the  accident,  sudi  allegation  aa- 
thorized  the  admission  of  evidence  of  Bpecifio 
instances  other  than  that  alleged  in  the  com- 
plaint of  the  fireman's  meddling  with  the  en- 
gine, and  that  other  employes  had  complained 
to  the  foreman  of  the  fireman's  incompetency. 

[Ed.  Note.— For  other  cases,  see  Afaster  and 
Servant,  Cent  Dig.  H  861-876;  Dec.  Dig.  i 
264.*] 
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4.  TBIAi    (I    242*)  —  MlSLKADina  iNSTSnO' 

Tionvs. 

Where  the  coart  charged  that  plaintiff 
could  not  recover  i|  he  was  guilty  of  negligence 
in  any  one  or  more  of  the  aloe  particulars 
specified  in  the  auswer,  the  jury  were  not  mls- 
-led  by  an  Instrnction  that  the  burden  was  on 
defendants  to  establish  eveir  material  allega- 
tion of  the  defense  of  contributory  negligence, 
In  that  It  required  proof  of  every  one  of  the 
specifications  of  eontribntoiy  negligence,  where- 
as proof  of  one  was  sufficient  to  defeat  a  re- 
covery ;  the  same  burden  having  been  placed 
on  plaintiff  by  an  Instrnction  requiring  him  to 
prove  every  material  allegation  of  uw  com- 
plaint 

[Ed.  Note.— For  other  cam,  lee  Trial,  Gent 
IHg.  It  66ft-C76 ;  Dec.  Dig.  i  242.*] 

5.  AfFEAI.  add    BBBOB    (8  1062*)— IHSTBUO- 

TiONB  —  Prejudice  —  Claih  job  Puritive 

Damages— WiTBDBA  WAX. 

Where,  in  an  action  fbr  injuries  to  a  serv^ 
ant  there  was  evidoice  sufficient  to  suptxtrt  a 
verdict  for  punitive  damages,  defendants  were 
not  prejudiced  by  plaintlff^s  withdrawal  of  bis 
claim  for  punltire  damages  at  the  conclusion 
of  the  arguments  to  the  Jnry,  using  the  evidence 
merely  to  bar  tin  defnwe  of  contributory  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  4212-4218;  Dec  Dig.  | 
1062.*] 

6.  New  Tbxai.  (8  153*)— GaoTnrDa— Mrscow- 

DUCJT  of"  JUET— AmDAVIT— SeBVICE. 

Affidavits  ahowing  misconduct  of  jurors  as 
a  ground  for  new  trial  need  not  be  served  on 
opposing  counsel  four  days  before  hearing. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  88  283,  288 ;  Dec.  Dig.  8  163.*] 

7.  New  Tbial  (8  55*)— Q bounds— Miscon- 
duct or  JUBOBS. 

Where  defendants*  counsel  aoqnired  knowl- 
edge of  misconduct  of  certain  Jurors  during  the 
trial,  bat  did  not  call  the  same  to  the  atten- 
tion of  the  tricQ  judge  until  after  verdict,  such 
misconduct  not  having  been  such  as  to  be  clear- 
ly prejudicial,  did  not  require  the  granting  oi  a 
new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  J>ig.  H  106-111 ;  Dec.  Dig.  S  55.*1 

8.  Appeal  and  Ebbob  (8  lOM*)— Betiew— 
ExoEsaivK  Vebdiot. 

The  Supreme  Court  has  no  power  to  set 
aside  a  verdict  as  ezcesdve  unless  it  is  so  ex- 
cessive as  to  warrant  a  conclusion  that  the 
trial  Judge  abused  his  discretion  in  refusing  to 
grant  relief  against  it  nnce  if  it  is  only  mod- 
erately excessive  the  trial  judge  alone  is  vested 
with  discretion  to  set  it  aside,  either  absolutely 
or  conditionally. 

fBd,  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  88  8044-3947:  Dec.  Dig.  8 
lOM.*] 

ft.  Dakaoes  (8  182*V— Pebsonai.  Injxfbibs— 

Vebdict— Kxcessivbnbss. 

Plaintiff,  a  railroad  engineer  36  years  old, 
in  previous  good  health,  was  totally  and  per- 
manently  disabled  as  the  result  of  the  alleged 
n^ligence  of  his  fireman  in  stopping  the  train 
suddenly  In  resiranse  to  plaintifirs  signal.  At 
the  time  of  his  injury  plaintiff  bad  a  wife  and 
children  dependent  on  him  for  support  and  was 
earning  from  $190  to  $200  a  month.  As  a.  re- 
sult of  his  injury  be  was  so  totally  and  per- 
manently disabled  as  to  be  unable  to  torn  him- 
self in  bed  without  assistance,  and  was  doomed' 
for  the  rest  of  his  life  to  suffer  pain,  both  of 
body  and  mind.  Held,  tbat  a  verdiot  awarding 
him  $40,000  was  not  excessive. 

[Kd.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  88  372-385,  306;  Dec.  Dig.  8  13i*l 
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On  Behearinf. 

10.  Appeal  and  Fbhob  (|  83^*)— Petition 

fob  BEHEAEING^EEVtCB. 

A  petition  for  rehearing  is  ex  parte,  de- 
signed to  give  counsel  an  opportunity  to  bring 
the  alleged  grounds  to  the  attention  of  the 
court ;  it  not  being  .necessary  to  serve  notice'  of 
the  petition  or  of  the  grounds  &n  opposing  coun- 
sel. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  3214,  3228-3240,  3244- 
8246 ;  Dec.  Dig.  8  SSS.*] 

11.  Appeal  and  Ebbob  (8  670*)— Recobd— 
Oabb— SuppLTiNa  Facts. 

Where  the  "case"  on*  appeal  did  not  show 
whether  defendants  during  the  trial  had  called 
attention  of  the  trial  judge  to  alleged  miscon- 
duct of  the  jury,  on  which  ground  defendants 
based  a  motion  for  a  new  trial,  aucfa  fact  could 
not  be  proved  by  affidavit,  but  could  only  be 
shown  by  remanding  the  "case"  to  the  trial 
court  for  amendment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I8  2865,  2866;  Dec.  Dig.  S 
670.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  Count?;  B.  E.  Copes,  Judge. 

"To  be  ofilcially  reported." 

Action  by  H.  C.  Hugglns  against  Atlantic 
Coast  Line  Bailroad  Company  and  another. 
Judgment  for  plalntifC,  and  defendant  rail- 
road company  appeals.  Affirmed. 

P.  A.  Wlllcox,  ot  Florence,  Harl^  &  Best, 
of  Barnwell,  and  U  W.  McLemore,  ot  Sum- 
ter, for  appellant  B.  0.  Holman  and  Bates 
&  Slmms,  all  of  Barnwell,  L.  K.  Sturkie,  of 
Orangebturg,  W.  A.  Holman,  of  Charleston, 
and  Best  &  Cunningham,  of  Colombia,  for  re- 
spondent 

HYDBICK,  J.  This  is  an  action  for  dam- 
ages for  personal  injuries  sustained  by  plaln- 
tlfr,  on  October  21,  1909,  while  In  the  service 
of  the  defoidant  company  as  a  loconibtlTe 
engineer.  He  alleges  that  his  Injuries  were 
caused  by  the  negligent  willful,  and  wanton 
conduct  of  defendant  in  furnishing  him  an 
incompetent  fireman,  Peter  Wilson  by  name, 
to  assist  him  in  the  discharge  of  bis  duties  as 
engineer;  tbat  Bald  Wilson  bad  the  habit  of 
tampering  with  the  engine  and  moving  the 
train  without  Ms  authority  and  against  his 
objection  and  protest,  a  fact  which  he  had 
reported  to  the  company  several  times,  but, 
notwithstanding  said  reports  and  the  com- 
pany's knowledge  that  Wilson  constantly 
and  persistently  interfered  with  the  engine, 
contrary  to  his  orders  and  the  rules  of  the 
company,  he  was  compelled  to  accept  the  as- 
sistance of  said  Wilson ;  that  on  the  day  he 
was  injured,  while  he  was  In  the  caboose  at- 
tached to  his  train,  where  he  had  the  right  to 
be,  Wilson  took  charge  of  the  engine  and  be- 
gan to  move  the  train;  that  for  the  purpose 
of  stopping  him,  as  was  his  duty,  he  left  the 
caboose,  while  the  train  was  moving  slowly, 
and  got  upon  a  flat  car  loaded  with  clinkers 
to  signal  hita  to  stop,  there  being  a  number 
of  cars  between  bim  and  the  engine;  that 
when  he  gave  him  the  signal  to  stop.  Instead 
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of  applying  the  service  brakes,  as  he  should 
have  done,  he  applied  the  emergency  brakes, 
and  stopped  the  train  so  suddenly  and  vio- 
lently that  he  was  thrown  to  the  ground  un- 
der the  car  and  injured. 

The  answer  was  a  general  denial  and  the 
plea  of  contributory  negligence  on  the  part 
of  plaintiff  in  allowing  Wilson  to  operate 
the  engine.  Instead  of  doing  so  himself,  and 
in  unnecessarily  exposing  himself  to  danger 
by  going  upon  the  flat  car  to  give  the  sig- 
nal, when  he  could  have  done  bo  with  safety 
from  the  ground.  There  were  nine  spedflca- 
tlons  of  contributory  negligence,  but  the  fore- 
galtag  general  statement  anbatanttally  covers 
tiiem  all,  in  so  far  as  the^  were  sustained  by 
evidence  and  relied  upon  In  argiimrat 

PlaintUTs  teatlnun^  and  that  of  his  wit- 
netB  Miller  tended  to  prove  his  allegations 
as  to  Wilson's  persistence  in  disobeying  the 
ord«B  of  the  engineer  and  the  rules  of  the 
company  In  moving  the  migine^  and  that  it 
had  been  frequently  r^rted  to  Charles 
S^es,  defendant's  foreman,  who  had  charge 
of  that  department  of  labor.  They  testified 
that,  before  going  out  on  his  last  trip,  plain- 
tiff objected  to  taking  Wilson  as  his  fireman, 
saying  to  the  foreman,  "If  you  don't  remove 
this  man,  he  is  either  going  to  cause  me  to 
hurt  somebody,  or  he  will  tear  me  up" ;  that 
the  foreman  told  him  to  take  Wilson  on  and 
that  he  would  give  him  another  fireman  on 
the  next  trip. 

Upon  the  Issues  as  to  Wilson's  unfitness  for 
the  reason  alleged,  and  as  to  the  fact  thereof 
having  been  reported  to  Sykee,  the  foreman, 
there  was  sharp  conflict  In  the  testimony. 
Only  the  plaintiff  and  his  witness  Miller  tes- 
tified to  the  affirmative  of  these  issues,  while 
some  five  or  six  engineers,  the  conductor  of 
plalntlfTs  train,  and  others  testified  that  Wil- 
son was  a  good  and  obedient  fireman;  and 
the  foreman  denied  that  any  report  of  the 
alleged  objection  to  Wilson  as  a  flreman  had 
ever  been  made  to  him,  saying  that,  if  such 
report  had  been  made,  he  would  not  have 
kept  him  In  the  service  two  minutes.  He  ad- 
mitted, however,  that  plaintiff  had  complain- 
ed of  Wilson's  IxiablUty  to  keep  the  engine 
hot 

Plaintiff  testified  that  he  got  upon  the  fiat 
car  to  signal  Wilson  to  stop,  and  that  he 
sat  down  on  the  comer  of  the  car  to  make 
himself  safe,  and  gave  the  signal;  tliat  his 
position  was  a  safe  one,  if  the  train  had  not 
been  stopped  so  suddenly  and  violently.  On 
the  other  hand,  defendant's  testimony  tended 
to  show  tliat  Wilson  was  not  running  the 
train  in  disobedience  of  plaintiff's  orders,  but 
at  his  e^tecial  request,  and  that  the  signal 
whidi  caused  him  to  put  on  the  emergency 
brakes  was  given  by  Bobert  White,  a  brake- 
man. 

Upon  the  close  of  all  the  testimony,  the 
company  moved  for  a  directed  verdict  on  the 
following  grounds:  "First.  There  Is  no  proof 
of  negligence  upon  which  tlie  plaintiff  can  re- 
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cover.  Second.  There  Is  no  iwoof  ot  willful- 
ness upon  which  the  plaintiff  can  recover. 
Third.  The  entire  testimony  shows  that  the 
accident  and  resulting  injury  to  plaintiff  was 
caused  or  contributed  to  by  plaintiff's  own 
negligence.  Fourth.  The  entire  proof  shows 
that  the  accident  and  resultii^  Injury  to 
plaintiff  wwe  due  to  acts  of  omission  of  a 
fellow  servant  or  fellow  servants."  The  mo- 
tion was  refused,  and,  after  hearing  the  ar- 
guments and  the  Judge's  charge,  the  Jury 
rendered  a  verdict  for  plaintiff  for  $40,000. 
From  Judgment  thereon,  the  company  ap- 
pealed. 

[1]  The  foregoing  atatonrat  of  Qie  Issues 
and  evidence  shows  that  (here  was  no  error 
in  refusii^;  the  motion  to  direct  the  verdict 
It  would  be  a  oseleBB  consumption  of  time 
to  eater  uptm  any  lengthy  consideration  of 
the  law  and  the  evidence  to  slum  the  cor- 
rectness of  our  conclusion  that,  nndw  the 
decisions  of  this  court,  there  was  testimony 
which  compelled  the  submission  to  the  Juty 
of  all  Uie  issues  raised  by  tiie  pleadings.  In 
deference,  however,  to  the  very  earnest  ar- 
gumeit  of  the  learned  counsel  fbr  appellant 
we  notice  the  points  which  they  have  spe- 
cially pressed  upon  the  attention  ot  the  court 
The  first  of  the«e  is  that,  upon  consideration 
of  an  the  testimony  In  the  case,  the  issue  of 
punitive  damages  should  not  have  been  sent 
to  the  Jury.  Tlie  specific  point  urged  in  this 
connection  is  that  assuming  the  truth  of 
plaintiff's  testimony  as  to  Wilson's  unfitness 
and  his  report  thereof  to  Sykes,  the  letter's 
conduct  in  retaining  Wilson  in  the  service 
must  be  Judged  in  the  light  of  the  teetlmony 
of  the  five  or  six  engineers  and  others  who 
testified  as  to  Wilson's  fltoess  and  efficiency. 
That  argument  would  be  of  great  force,  if  we 
had  Jurisdiction  to  decide  questions  of  fact; 
but  we  are  only  permitted  to  say  whether 
there  was  any  evidence  from  which  a  reason- 
able Juror  could  have  inferred  a  reckless  or 
conscious '  disregard  of  plaintiff's  right  to  a 
competent  flreman  to  assist  him  and  of  de- 
f^dant's  duty  to  furnish  him  such  an  one. 
It  must  not  be  forgotten,  however,  that  Sykes 
does  not  attempt  to  excuse  his  keeping  Wil- 
son in  the  service  on  the  ground  su^eated, 
to  wit  that  he  had  Investigated  the  charge 
and  found  it  untrue.  On  the  contrary,  he 
testified  that  no  such  report  had  been  made 
to  him;  but  that  if  it  had  been,  it  would 
have  been  his  du^  to  Investigate  It  and.  If 
found  to  be  true,  to  take  Wilson  out  of  the 
service.  He  also  testified  that  if  such  re- 
port had  been  made,  Wilson  would  not  tiave 
been  left  In  the  service  two  minutes.  Assum- 
ing, thra,  as  we  must,  that  the  report  was 
made  and  that  it  was  true,  and  that  against 
plaintiff's  objection  and  protest  was  or- 
dered to  take  Wilson  out  with  him  as  flre- 
man, and  that  he  did  so,  under  promise  of 
being  given  another  on  his  next  trii^  It  cer- 
tainly cannot  be  said  that  this  testtanony 
would  not  support  a  reasonable  inference  of 
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a  recUess  or  oonscloas  Defect  of  the  duty 
to  fiurolsh  plaintiff  wltb  a  reasonably  ndt- 
able  and  competent  fireman. 

ill  Tbe  next  coutoatlon  which  wo  notice  Is 
that  tbe  only  rational  conclusion  which  can 
be  drawn  from  all  the  evidence  Is  that  the 
signal  which  canaed  the  emerKency  brakes 
to  be  pot  OIL  waa  given  by  Robert  White,  a 
brakeman,  for  whose  negligence,  being  a  UA- 
low  servant  of  plaintiff,  defendant  la  not  lia- 
ble. Here,  again,  counsel  hare  overlooked  a 
conflict  In  the  evidence  While  defmdanfs 
tesHmony  does  tend  stnw^  to  sivport  tbaX 
conclusion,  the  plaintiff  and  his  witness  Mil- 
ler both  tfestlfled  that  the  plaintiff  himself 
gave  the  signal  to  atop,  and.  In  response  to 
that  signal,  lite  emergency  bra^  were  ap- 
plied. Therefore  It  was  a  disputed  question 
of  fact  whether  the  emergency  brakes  were 
applied  on  the  signal  from  the  plaintiff  or  on 
that  given  1^  the  brakeman. 

What  has  Just  been  said  disposes  of  tbe 
foUowing  Asdgnment  of  exrar:  Tbat  having 
charged  the  Jury  that  plaintiff  could  not  re- 
coTer,  if  bbi  injury  waa  caused  1^  the  n^ll- 
gence  of  any  other  m«nber  of  the  crew  than 
the  flreman,  and  plaintiff  havii^  testtfled  and 
all  Hie  evidence  having  shown  Omt  the  injury 
was  caused  by  the  application  of  the  oner- 
gency  brakes  on  the  signal  from  the  brake- 
man,  the  court  erred  in  refusing  the  motion 
for  a  new  trial. 

[3]  Appellant  complains  because  the  court 
admitted  testimony  of  specific  Instances, 
other  than  that  allied  In  tiie  complaint,  of 
Wilsm's  meddling  with  the  o^clne.  The 
ground  of  objecticm  to  this  evidence  vras: 
"There  la  no  allegation  like  that  in  the  com- 
plaint" Turning  to  the  complaint,  we  find 
the  fMlowing  general  allegation:  "WUscmhad 
a  habit  of  tamping  with  th»  engine 
*  *  *  and  of  moving  the  train  without  au- 
thorl^  •  •  •  and  had  been  doing  audi 
unaathoxised  acts  long  prior  to  the  date 
above  mentioned."  The  testlmoi^  was  ad- 
missible under  ttiis  general  allegation.  The 
ground  now  taken  that  evidence  of  specific 
Instances  of  meddling  with  the  engine  .was 
inadmissible,  because  notice  thereof  waa  not 
brought  home  to  the  company,  cannot  be  con- 
sidered, because  that  ground  of  objection  was 
not  made  on  drcnlt 

Upon  the  same  principle,  the  enieptlon 
which  asBtgna  error  In  allowing  plaintiff  to 
testily  that  other  employte  had  complained 
to  foreman  Sykea  of  Wilson's  Incompetency 
must  be  overruled.  The  ground  of  objection 
was  that  there  was  no  allegation  like  that  in 
the  complaint  But  the  testimony  waa  ad- 
ndsaible  nnder  the  gmeral  allegation  that 
defendant  knew'  of  Wilson's  onfitnesa,  and 
that  the  same  had  been  repeatedly  reported 
to  Its  officera. 

[41  Appellant's  next  complaint  la  that  the 
judges  charged  the  jury  that  the  burden  was 
upon  the  defendants  to  establish  every  mate- 
rial allegation  of  the  defense  of  contributory 
negligence ;  the  ccmtentlon  being  that,  as 


there  were  nine  spedflcatlons  of  contributory 
negligence,  the  charge  required  the  proof  of 
each  and  every  one  of  tibem,  whereas  the 
proof  of  <me  waa  enous^  to  d^tet  a  recovery. 
Kxamlnatlon  of  the  duuqte  shows  that  the 
same  burd«i  was  placed  upon  the  plaintiff-— 
that  he  must  prove  every  material  allegation 
of  his  complaint,  which,  as  a  general  state- 
mmit  of  the  law.  is  not  incorrect  But  it  also 
appears  from  the  charge  that  the  jury  were 
apedally  Imftmcted,  three  or  fbur  times,  that 
plalnUff  could  not  recover,  If  he  was  guilty  of 
negligence  "in  any  one  or  more  of  t^e  mrtlcu- 
lazs"  q|«cifled  in  the  answer.  From  this,  we 
are  satlsfled  that  Qie  jury  were  not  mialed  by 
the  general  statement  complained  of. 

(i]  At  the  conclusion  of  the  arguments  to 
the  jury,  plaintiff's  attorneys  announced  that 
they  would  not  ask  a  vordlet  fbr  punitive 
damages.  In  response  to  this  announcement, 
tbe  judge  duxged  that  the  jury  must  exclude 
punitive  damages  from  their  considemtlon. 
Appellant  contends  that  it  was  error  to  allow 
plaintiff's  attorn^  to  withdraw  his  claim 
for  punitive  damages  after  he  had  bad  the 
benefit  of  It  throughout  the  trial  and  In  the 
argument  to  the  Jury.  The  record  falls  to 
ahow  that  appellant  Interpoaed  any  objection 
in  die  court  b^w,  or  that  the  conrt  made 
any  ruling,  upon  which  this  exception  can  be 
based.  So  far  as  the  record  shows,  it  may  be 
inferred  that  tiie  course  adopted  by  plaintiff's 
attorney  was  acquiesced  In  by  defendant's 
attorneys.  But  passing  by  this  defect  In  the 
record,  we  fall  to  see  wherein  appellant  was 
prejudiced.  If  there  had  been  no  testimony 
upon  which  punitive  damages  could  have  been 
recovered,  appellanlfa  contention  would  be 
sound,  becauae  the  jury  were  Inatmcted  that 
contributory  negligence  Is  no  defense  to  a 
reckless  or  willful  tort  Therefor^  In  the 
absence  of  any  such  testimony,  respondent 
could  not  have  sustained  the  verdict  on  the 
ground  that,  nnder  the  Instructions  of  the 
conr^  no  punitive  damages  had  beoi  award- 
ed, because,  although  the  conrt  might  asaume 
that  the  Jury  bad  obeyed  the  Inatmetlon  and 
had  not  awarded  any  punitive  damages,  still 
the  question  would  be  left  open,  with  no  way 
of  finding  out  whether  the  jury  had  denied 
to  the  def^idant  the  ben^t  of  tiie  plea  of 
contributory  negligence  on  tiie  ground  that 
the  Injury  was  inflicted  recklessly,  willfully, 
or  wantonly.  But  as  thore  was  testimony  to 
suppOTt  such  a  finding,  the  withdrawal  of  the 
claim  was  favorable  rather  than  prejudidal 
to  defendant  We  see  no  reaatm  why  a  plain- 
tiff should  not  be  allowed  to  prove  that  a 
tort  was  reekleaaly.  willfully,  wantonly,  or 
mallcloualy  inflicted  merely  fbr  the  purpose 
of  dettettng  the  def^ise  of  contributory  neg- 
ligence. 

[I]  When  tiie  Jury  were  impaneled,  the 
conrt  ordered  the  cberlff  to  take  duq^  of 
them  and  ke^  them  together.  On  the  first 
day  of  the  trial,  when  the  conrt  had  adjourn- 
ed for  dinner,  and  after  the  judge  and  too&t 
of  those  in  attendance  had  retired  fnun  the 
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conitrooitt,  and  while  the  plalnUlf,  his  vrite, 
and  a  few  othen  remained,  the  aherUr  also 
being  presetat,  several  of  the  Inrors  went  to 
where  tike  plaintiff  was  sitting  and  diook 
hands  witit  him  and  talked  with  him.  One 
of  them  either  pitted  up  a  dgar  from  the 
floor  and  handed  it  to  htm  or  gave  him  a 
cigar  and  struck  a  miKtcb  and  assisted  Mm  to 
light-  it  This  was  obserred  by  two  of  de- 
fendants^ attorneys  from  ttie  oppodte  side  of 
the  room.  They  called  the  sheriff's  attention 
to  what  was  going  on  and  admonished  him 
that  ft  was  In  violation  of  the  oourfs  order. 
Whereupon  the  sheriff  sent  the  Jury  to  their 
rooms  until  plaintiff  was  removed  from  the 
courtroom.  During  thB  dinner  hour  of  the 
next  day,  being  the  day  on  which  the  verdict 
was  TCTdered  and  prior  to  the  rendition  there- 
of one  of  the  Jurors  was  seen  by  one  of  de- 
f^idants*  attorneys  on  the  public  square, 
near  the  courUionse,  talking  to  another  per- 
son, who  was  not  a  member  of  tlie  paod.  He 
had  been  allowed  to  Borate  from  the  panel 
and  speak  to  this  person  without  being  ac- 
companied by.  a  bailiff.  Neither  Incident  was 
brought  to  the  attention  of  title  court  untU 
after  the  verdict  was  rendered,  when  defend- 
ant's attorneys  presented  aflBdavlts,  setting 
forth  the  &ct  above  stated  as  a  Imals  of  one 
of  thtf r  grounds  for  a  new  trlaL  PlaintifTs 
attorn^  objected  to  the  conslderatltm  of 
the  affldavlta,  because  they  had  not  been  serv- 
ed upon  them  four  days  before  tiie  bearing 
of  the  motion.  They  have  given  the  prc^per 
notice  that  they  would  ask  this  court  to  sus- 
tain the  Judgment,  If  necessary,  lUMn  the 
ground  that  the  circuit  court  should  not  have 
heard  the  afBdavlts  for  the  reason  stated. 
There  is  no  statute  or  rule  of  court  which 
requires  the  service  upon  opposing  counsel 
of  the  affidavits  touching  such  matters  four 
days  before  the  hearing.  The  circumstances 
might  require  a  much  shorter  time.  Suppose, 
tor  instance^  titat  such  an  irregularity  should 
occur  in  the  trial  of  a  case  only  a  few  hours 
before  the  court  has  to  adjourn  for  the  term 
by  operation  of  law;  in  that  event,  It  must 
be  brought  to  the  attention  of  the  court  on 
short  notice  or  not  at  all.  There  was  no 
error  in  hearing  the  affidavits. 

[7]  Nor  was  there  error  In  overruling  the 
motion.  While  the  conduct  of  the  Jurors  was 
in  violation  of  the  court's  order,  and  they 
and  the  sheriff,  or  his  bailiffs,  who  had 
charge  of  them,  vrere  reprehensible  for  doing 
and  permitting  It,  and  while  they  should  have 
beCT  repilmanded  or  dealt  with  mmre  severe- 
ly, if  tlielr  conduct  was  willful,  still  the  ap- 
pellant waived  its  right  to  take  advantage  of 
it  by  failing  to  bring  It  to  the  attention  of 
the  court  more  promptly  after  It  was  ob- 
served. Parties  will  not  be  allowed  to  specu- 
late on  chances  by  withholding  InfonnatioD 
of  such  irregularities  until  after  verdict 
found,  and  thm  brli^  them  forward  or  not  as 
they  may  make  for  or  against  thein.  If 
elUier  incident  had  beien  brought  to  the  atten- 
tion of  the  court  at  the  first  opportunity,  to 


wit,  iipon  the  reasaembll^  of  Ote  court  in 
the  aftonoon,  if  might  have  been  Investi- 
gated, and,  according  to  the  result  of  tiie  in- 
vestigation. In  the  exercise  of  ita  discretion, 
the  court  might  have  ordered  the  trial  to 
proceed,  after  proper  caution  and  instruction 
to  tiie  Jury;  or  It  ml^t  have  vrithdrawn  the 
case  from  that  Jury  andJmpanded  anotiier; 
or  it  might  have  withdrawn  it;  and  continued 
tt  to  the  nect  term  as  the  drenmstances 
would  have  permitted  or  required.  The  dis- 
position of  complaints  of  such  irregulartties 
must  neoessarlly  be  left  to  the  Judgmoit  and 
dlscreti(m  of  the  presiding  Judge,  who,  being 
in  tiie  atmosphere  of  tiie  trial,  is  In  much 
better  position  than  thla  court  to  determine 
whether,  all  things  considered,  they  have  re- 
sulted la  injury  or  prejudice  to  the  party 
complaining.  Therefore  this  court  will  not 
interfere  with  the  decision  in  such  matters, 
unless  it  is  made  to  aiv^ar  fdeariy  that 
it  was  OTWieous  and  prejudicial. 

[I]  Much  has  been  said'  by  counsel  tor  ap- 
pellant about  the  aiie  of  the  verdict  In  thla 
cas&  Unquestionably,  tt  la  a  very  large  rer- 
dict  But  if  a  verdict  which  Is  only  moder- 
ately exoesdve  is  allowed  to  stand,  the  trial 
Judge  is  alone  reapcmalble;  for  he  alone  is 
vested  with  power  and  discretion  to  set  it 
aside,  absolutely  or  conditionally.  This  court 
haa  no  power  to  do  so,  nnleas,  as  was  said  in 
Blng  V.  Ballroad  Co.,  86  S.  a  S80,  68  8.  B. 
645.  it  18  80  excessive  as  to  warrant  the  con- 
clusion that  the  dzcnlt  Judge  abused  his  dis- 
cretion in  refusing  to  grant  relief  against  it. 
In  that  event,  this  court  would  have  the 
power  to  set  It  aside,  because  a  verdict  which 
Is  so  excessive  as  to  warrant  the  luference 
that  it  is  the  result  of  caprice,  passion,  pre- 
judice, or  other  considerations  not  found  In 
the  evidence,  la  without  authority  of  law, 
and  it  would  be  manifest  error  of  law  to  re- 
fuse to  vacate  It.  To  allow  such  a  verdict  to 
stand  would  be  a  Just  r^roadi  upon  the  ad- 
ministration of  Justice. 

[I]  But  in  considering  the  alae  ot  the  Ter^ 
diet,  we  must  not  overlook  the  fact  that 
plaintiff's  injury  was  severe  and  his  conse- 
quent damages  wen  great  At  the  date  of 
his  injury,  he  was  a  young  man  in  good 
health,  35  years  old,  with  a  wife  and  children 
dependent  upon  him  for  their  support  and  he 
was  earning  from  $150  to  $200  a  month. 
Now  he  la  totally  and  permanently  disabled, 
not  even  able  to  turn  himself  In  bed  without 
assistance,  and,  according  to  the  evidence,  he 
Is  doomed  for  the  balance  of  his  life  to  suffer 
pain  of  body  and  necessarily,  also,  that  an- 
guish of  mind  which  is  consequent  upon  his 
physical  suffering  and  the  contemplation  ot 
his  helpless  and  hopeleas  oondiUoo. 

Affirmed. 

GARY,  C.  J.,  and  WATTS  and  rRASBR. 
JJ..  concur. 

On  Rehearing. 

HTDRICK,  J.  Upon  the  filing  of  the  pe- 
tition for  rehearing,  in  defiermce  to  the  earn-- 
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est  re(|«Bt  of  covnsel  for  anteHant;  we  eue- 
fuUy  re-examined  the  record  and  the  ai^- 
moita  of  oonnsel  In  tlie  Jlsbt  of  tlie  allega- 
tions of  the  petition  and  Uie  argument  in 
smiport  therectf.  Bnt  we  bave  not  dlscorend 
that  any  matsrlal  fact  or  •principle  of  law 
was  oVierlooked  or  Asregarded  in  tbe  orig- 
inal conilderatlon  of  the  case. 

The  third  paragraph  of  the  petition  is  as 
follows:  "With  reference  to  exceptions  IS 
and  14,  petitioner  dealzea  to  present  to  the 
attention  of  the  conrt  one  fact  which  the 
dedaiOD  in  the  case  has  brought  forward*  and 
which  possiblT  has  not  httetofore  been  no- 
ticed in  the  important  bearing  whldi  It  now 
occopies.  In  passing  upon  the  question  of 
the  impropo:  conduct  of  the  Jurors,  the  court 
ears:  'Mother  Incident  was  brought  to  the 
attention  of  the  court  iintil  after  the  verdict 
was  rendered,  when  idefendant's  attorneys 
presented  affidavits  setting  forth  the  facts 
above  stated,  as  the  basis  of  one  of  their 
grounds  for  a  new  trial.'  The  fact  is  that 
Immediate  following  the  incident  observed 
in  the  courtroom,  as  soon  aa  counsel  for 
your  petltlotter  could  gain  access  to  his  hon- 
or, the  drenit  Judge,  the  facts  were  laid  be- 
fore Urn;  no  time  waa  lost,  but  be  was 
fully  apinlsed  of  the  situation  before  the 
reessembUiv  ot  the  court  in  the  afternoon, 
and  we  wish  to  impress  upon  this  court,  the 
fbct  that  thrae  was  no  attnnpt  on  the  part 
of  counsel  tor  your  petitioner  to  speculate 
by  withholding  Informetloa  which  It  was  be- 
lieved Oie  circuit  Judge  should  be  supplied 
with.  It  seons  now  unfortunate  that  the 
record  does  not  show  this  fact  So  far  as 
counsel  for  your  petitioner  can  recall,  no 
conation  hu  been  made  in  the  caee  by 
opposing  counsel  that  this  was  not  done^  and 
certainly  could  not  have  been  made  before  the 
circuit  lodge,  or,  if  made,  have  affected  his 
mind,  because  he  was  well  aware  of  the 
fact  that  tbe  matter  had  been  brought  to 
his  attention.  This  ease  is  not  of  ordinary 
concern;  it  is  of  Uie  most  vital  moment, 
and  in  the  Judgment  of  petitioner's  counsel 
<me  in  which  the  verdict  was  clearly  t3ie  re- 
sult of  undue  sympathy  on  the  part  of  the 
Jury.  The  v^dlct  does  not  represent  a  dis- 
passionate assessment  of  damages.  There- 
fore, in  considering  the  i^esent  question,  it 
la  vital  for  this  court  to  take  into  considera- 
tion every  inddent  that  might  have  bearing 
on  the  verdict  As  we  have  already  stressed 
In  tbe  argument  before  this  court  and  In  our 
printed  brief,  it  was  obvious^  Impossible 
for  your  petitioner's  counsel  to  produce  evi- 
dence of  the  natur!»  of  the  communicatl<nk 
with  tbe  Juroiis.  And  more  important  still, 
notice  should  be  taken  of  the  fact  that  plain- 
tiff could  have  explained  Uie  transaction,  or 
the  court  could  have  inquired  Into  it  Noth- 
ing was  done,  and  the  fact  stands  of  improp- 
er omdnct  and  the  violatlm  of  an  oid&e  of 
tbe  court  We  therefore  earnestly  beg  that 
the  court  will,  if  necessary,  give  to  your 
petitioner  the  benefit  of  a  farther  report  from 


his  honor,  the  circuit  Judge,  so  that  Qie  rec- 
ord in  the  cause  may  show  tbe  fact  which 
this  Court  now  regards  as  vital — that  the  im- 
proper conduct  on  the  part  of  the  Jury  oonir 
plained  of  was  brought  to  tbe  attention  of 
the  court  Under  the  circumstances  appear- 
ing in  this  case,  we  teti  impelled  to  urge 
upon  the  court  petitioner's  principal  conten- 
tion, which  embodies  every  Bpedflc  conten- 
tion relied  upon  by  the  argument  of  the  ap- 
peal; that  is,  that  upon  the  whole  cas^ 
where  it  appears  that  in  the  l^ht  moat  fa- 
vorable to  the  plaintiff  upon  the  Issnea  In- 
volved there  Is  barely  a  scintilla  of  evidence, 
this  court  should  apply  the  most  rigid  test 
in  measuring  plaintUTs  rlg^t  to  recover  sudi 
a  verdict  as  that  rendered  here,  and  should 
not  hesitate  to  afford  some  rellctf  from  what 
must  be  apparent  as  a  recovery  palpably 
against  the  law  applicable  and  the  evidaice 
adduced  on  the  trial." 

A  short  time  after  filing  the  petition,  Mr. 
E.  3.  Best,  one  of  plaintiff's  attorneys,  wrote 
each  member  of  the  court  as  follows:  "Sirs: 
I  am  at  a  loss  to  know  how  to  proceed  in 
the  case  of  H.  C  Hoggins,  Plalntiff-Respond- 
eot,  V.  Atlantic  Coast  line  Railroad  Com- 
pany, Defendant-Appellant  now  pending  be- 
fore your  honorable  court  on  a  petition  for 
a  rehearing.  The  affidavit  of  Hon.  R.  H 
Copes,  presiding  Judge,  shows  tbe  facts 
stated  in  paragraph  3  of  the  petition,  to  the 
effect  that  counsel  for  the  defendant  railroad 
company  called  to  the  attention  of  the  trial 
Judge  the  so-called  or  alleged  misconduct  of 
Jurors,  are  absolutely  false  and  untru&t 
Judge  Copes  states,  in  the  form  of  affidavit 
herewith  inclosed,  that  he  bad  no  knowledge 
whatever,  of  any  kind,  that  any  alleged  mis- 
conduct on  the  part  of  Jurors  had  taken  place, 
until  bis  attention  was  called  to  the  fact 
about  a  week  after  the  trial  bad  ended.  If 
this  be  true  then  it  Is  a  matter,  which  I  re- 
qwctfttlly  submit  this  honorable  court  should 
Investigate  upon  its  own  motion  and  respon- 
sibility; such  statements  by  practitioners  of 
this  honorable  court  should  not  go  unnoticed. 
A  palpable  wrong  and  Injustice  can  be  done 
a  successful  litigant  by  petition  for  rehear- 
ing if  all  kind  of  ex  parte  statements  are  per- 
mitted to  be  madci,  which  are  calculated  to 
Influence  tbe  conrt  I  am  writing,  as  I  stat- 
ed, asking  tor  snggesttim  as  to  the  mode  of 
procedure  to  be  adopted  under  these  extraor- 
dinary drcomstances,  and  I  will  thank  the 
court  to  confer  In  regard  to  what  la  the 
IHToper  course  for  me  to  pursue  under  the 
drcumstanees.  I  atn  desirous  of  protecting 
the  lights  of  my  cli^t  to  the  fulleat  but  do 
not  desire  to  violate  any  rules  of  procedure 
or  the  practice  vrfaich  does  and  ought  to 
obtain  before  your  honorable  conrt  Para- 
graph 8  of  the  petition  for  a  rehearing  is 
equivalent  to  presenting  absolutely  new  evi- 
dence on  tile  part  of  fbe  railroad  company  by 
ex.  parte  affidavits  without  the  right  of  plaln- 
Utr-respondent  or  UUi  attorneys  to  refute  the 
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same  absolutely  which  can  be  draw  In  the 
case  under  consideration." 

In  his  affidavit,  which  accompanied  Mr. 
Bea^B  lettw,  Judge  Copea  said  that  the  al- 
leged mlaccmdnet  of  the  Jnron  was  not 
broivht  to  hla  attention,  ptlTately  or  oflt 
dally,  until  the  hearing  of  the  motion  for  a 
new  trial,  which  waa  abont  a  viask  after 
the  rendition  of  the  verdict  In  rea>l7  to  Bir. 
Beet^a  lettn,  the  conrt,  through  a  lettw  of 
the  Chief  Jnatloe,  adnaed  him  that  he  should 
Bend  a  c&jpy  of  the  letter  which  he  had  ad- 
dressed to  the  members  of  the  court  and  a 
copy  of  the  affidavit  of  Judge  Oopes  to  the 
attorneys  for  the  appellant  Upon  recMpt  of 
copies  of  this  letter  and  affidavit,  die  attot^ 
neys  for  tbe  appellant  submitted  affidavits  of 
Mr.  C.  A.  Best  and  Mr.  Ludan  W.  McLe- 
more  to  tbe  effect  that,  as  soon  as  they  could 
get  tbe  opportunity  to  do  so,  after  they  had 
observed  tbe  conduct  of  tbe  Jurors  In  ques- 
tion, and  before  any  other  step  was  taken  in 
the  trial,  at  the  suggestion  of  Mr.  P.  A.  Wil- 
cox, their  senior  associate,  to  whom  they 
had  reported  tbe  Inddeot,  they  went  to  Judge 
Copes,  In  his  private  office,  and  told  him 
what  tbey  bad  seen,  as  afterwards  set  out 
in  their  affidavits  on  the  motion  for  a  new 
trial;  that  tbe  Ju^  stated  tbat  be  was 
glad  tbey  had  done  so,  and  that  be  would 
bear  It  In  mind;  tbat  be  did  not  siiggest 
or  require  that  It  should  be  brought  to  bis 
attention  in  open  court  Mr.  Wilcox,  In  his 
affidavit  affirms  that  they  mentioned  the 
Incident  to  him,  and  that  he  advised  them  to 
inform  tbe  presiding  judge  of  it  privately, 
and  suggest  to  him  that  if  he  thought  best 
It  would  be  brought  to  his  attention  in  open 
court ;  that  they  went  to  the  judge's  private 
office,  and,  on  returning,  reported  to  blm  that 
they  had  carried  out  his  Instructions.  There; 
after,  In  consequence  of  tbe  letter  of  Mr.  B. 
J.  Best  Mr.  Wilcox  and  his  associates  de- 
manded an  Investigation  of  th^  conduct  by 
this  court 

These  Incidents  have  suggested  the  advia- 
ability  of  our  calling  attention  to  the  prac- 
tice and  procedure  In  such  matters,  which 
has  long  prevailed  and  received  the  sanction 
of  the  bendi  and  bar,  and  the  importance 
of  adhering  to  it  In  order  that  ill-advlBed 
action  on  the  part  of  nwmberB  of  tbe  bar 
may  be  avoided  in  future. 

[II]  A  petition  for  rtiiearing  is  ex  parte. 
It  has  never  been  the  practice  to  serve  no- 
tice or  the  grounds  thereof  on  opposing  conn- 
seL  It  is  designed  to  give  counsel  the  op- 
portunity to  bring  to  the  attrition  of  the 
court  matters  of  law  or  of  fact  which  coun- 
sel who  file  it  think  that  the  court  has  over- 
looked or  disregarded  in  Its  consideration  of 
the  cas&  It  is  not  intended  that  It  shall  be 
takm  advantage  of  to  reargue  qneationB 
which  were  fully  a^ed  at  the  hearing  and 
were  considered  and  decided  by  the  court 

[11]  Thx  grounds  of  tiie  petition  should 
therefore  atatc^  as  condsely  ea  possibly  the 


matter  of  ftict  or  inlndi^  of  law  wUcb  the 
court  Is  supposed  to  have  overlooked  or  dis- 
regarded. If  counsel  desire,  they  may  sub- 
mit argument  in  anivport  of  the  gronnda^  hot 
it  should  be  sqpanto  and  apart  from  the 
grounds  themselves,  and  not  Incorporated  in 
or  commingled  with  them.  Tbe  two  should 
be  kept  as  separate  and  distinct  aa  Oie  ex- 
ceptions,  or  grounds  of  appeal,  and  the  ar> 
gnment  on  appeal. 

We  have  declared  in  numerous  cases  tbat 
we  are  bound  by  the  "case,"  as  prepared  for 
the  hearing  of  the  appeal  in  this  court  and 
tbat  we  will  not  consider,  or  allow  to  in- 
fluence our  dedsion,  anything  that  counsel 
may  say  In  argument,  or  otherwise,  which  Is 
not  based  upon  tbe  "case."  We  do  not  con- 
sider statements  found  in  tbe  exceptions,  un- 
less they  are  supported  by  tbe  facts  stated 
In  tbe  "case."  Of  course,  either  side  may 
rely  upon  anything  which  Is  fairly  Inferable 
from  what  Is  in  the  "case."  In  view  of  this 
frequently  repeated  declaration  of  tbe  court, 
it  was  entirely  useless,  and  not  In  accord 
with  the  proper  practice,  for  counsel  for  ap- 
pellant to  assert  In  thdr  petition  that  the 
alleged  misconduct  of  tbe  Jurors  had  been 
brought  to  the  attention  of  the  drcult  court 
and  the  statement  should  not  have  been 
made,  because  it  was  admittedly  not  so  stat- 
ed in  the  "case,"  nor  reasonably  Inferable 
from  what  was  there  stated. 

The  statutes  and  rules  of  court  provide  the 
maom&e  In  which  the  "cAFtf  shall  be  agreed 
upon  or  settled  by  Ihe  trial  indge  and  pre- 
pared ftw  the  hearlngof  anKnlain  tblaeoort* 
and,  what  it  has  been  so  agreed  upon  or 
settled,  all  parties,  Indnding  this  conrt,  are 
bound  by  it  Therefore  It  behooves  counsel 
to  ezerdse  due  care  to  see  that  it  contains 
all  that  it  fdiould  and  nothing  that  It  should 
not  to  sustain  Uwlr  various  contenllona  If, 
however,  by  acddent  mistake,  inadvertence, 
surprise,  or  excusable  neglect  anything 
should  be  omitted  which  should  have  been 
Inserted,  or  vice  versa,  the  proper  course  Is 
to  move  this  court,  upon  due  notice  and  affi- 
davits served  upon  opposing  counsel,  to  re- 
commit the  *V:ase"  to  tbe  drcult  court,  for 
tbe  purpose  of  having  It  corrected — a  mo- 
tion which  this  court  has  the  discretion.  In 
furtherance  of  Justice,  to  grant  opon  such 
terms  as  may  seem  Just  and  proper.  It  fol- 
lows that  tbe  affidavit  of  Judge  Copes  should 
not  have  been  asked  for  or  given,  because  It 
toredosed  bis  Judidal  attitude  In  relation  t» 
the  matter,  when  drcumstances  might  have 
required  that  the  "case"  be  recommitted  to 
him  to  settle  the  dispute  between  the  parties 
upon  the  very  point  upon  which  he  had  giv- 
en one  of  them  an  affidavit  without  the  at- 
torneys on  tbe  other  dde  havii^;  had  an  op- 
portunity to  rtfresh  his  recollection  abont 
tbe  matter  in  dispate. 

On  the  other  hand,  coonael  for  reapradeot 
should  have  known  that,  nnder  the  role- 
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above  stated,  this  omirt  would  paj  no  at* 
taitl<m  to  the  statement  refened  to,  and 
therefore  he  violated  correct  practice  In  two 
napeeta :  First,  In  addreestsg  any  commtinl- 
catlon  to  the  members  of  the  court  upon  the 
subject  at  all.  Second*  taaTing  done,  so,  in 
not  Bending  a  copy  thereof  to  opposing  coun- 
sel. As  a  role,  subject  to  but  few  excep- 
tions, no  communication  should  be  bad  by 
counsel  engaged  in  causes  with  Judges  touch- 
ing matters  pending  before  them,  unless  It 
be  an  ex  parte  proceeding,  without  the  knowl- 
edge of  opposing  counseL  The  Incidents 
above  narrated  emphasize  the  Importance  of 
a  strict  adherence  to  this  rule.  If  it  had 
been  obserred,  and  counsel  for  the  respond- 
ent bad  been  Inrited  to  be  present,  when  the 
alleged  misconduct  of  the  Jurors  was  re- 
ported to  the  presiding  Judge,  there  would 
probably  have  been  no  dispute  about  It  We 
are  not  to  be  understood  as  holding  that 
ererythlng  riionld  be  brought  to  the  attmtlon 
of  the  presiding  Judge  in  open  court,  because 
that  course  might  result  in  prejudice  to  one 
aide  or  the  other.  There  was,  therefore,  no 
Impropriety  In  reporting  the  incident  in  Ques- 
tion to  the  Judge  in  private,  but  opposing 
counsel  should  have  been  notified,  and  asked 
to  be  present,  when  It  was  done.  But  as  re- 
spondent's counsel  was  not  advised  of  what 
was  done,  and  as  it  is  not  alleged  In  the  pe- 
tition that  it  was  done  in  private  and  with- 
out his  knowledge,  he  probably  and  natural- 
ly interpreted  the  allegation  to  mean  that 
it  was  done  In  open  court.  This  may  ex- 
plain, even  if  It  does  not  fully  excuse,  his 
characterization  of  the  allegation  as  "abso- 
lutely false  and  untrue."  Possibly,  If  he  had 
communicated  with  appellant's  counsel  and 
sought  an  explanation  of  the  allegmtlon,  that 
which  has  been  given  would  havu  aiq>eared 
to  be  satisfactory.  Thla  leada  us  to  remark 
that  counsel  should  not  he  too  quick  to  im- 
pugn tile  motives  or  the  conduct  of  each  oth- 
&.  Things  an  not  always  what  tbey  seem— 
especially-  when  viewed  in  the  fierce  Ught  of 
conflict  and  through  glasses  colored,  perhaps, 
by  personal  and  professional  zeal  and  in- 
terest. 

Being  fully  satisfied  of  the  int^rlty  of  the 
counsel  who  have  demanded  an  Investigation 
of  their  conduct  at  the  hands  of  this  court, 
and  being  satisfied,  also,  that  the  unfortu- 
nate drcnmstance  which  gave  rise  to  the  de- 
mand grew  out  of  a  misunderstanding  be- 
tween counsel  for  appellant  and  respondent, 
no  investigation  is  deemed  necessary.  We 
take  pleasure  In  saying  that  we  are  quite 
»ure  that  the  departures  from  the  strictly 
correct  practice  which  we  have  pointed  out 
on  the  part  of  counsel  for  both  parties  were 
due  entirely  to  inadvertence,  without  any 
thought  of  impropriety,  or  intention  to  gain 
any  unfilr  advanbig& 


The  petltlim  is  dlamlased.  and  the  stay  of 

remittitur  heretofore  granted  revoked. 

OABY,  a  3^  and  WATTS  and  FBASBB. 
JJ.,  concur. 


HOLMES  et  ox.  v.  CABR  et  aL 

(Supreme  Court  of  North  Carolina.   Sept  26, 
1913.) 

1.  ACKNOWUDQHZnT  (|  20*)— AUTHoaiTT  TO 

Take— DisquAUFi CATION  of  OmcxB, 

The  probate  of  a  deed  was  not  invalid,  be- 
cause the  justice  of  the  peace  before  whom  It 
was  taken  was  the  son  of  the  grantee,  and  sub- 
sequently acquired  an  interest  in  the  land  by 
inheritance;  he  having  no  interest,  vested  or 
contingent  at  the  time  of  the  conveyance. 

[Ed.  Note.— For  other  cases,  see  Acknowledz- 
ment;  Cent  Dig.  H  101-111;  Dec.  Dig.  S  20.*J 

2.  Estoppel  (|  85*)— Bt  Dbzd— AnxS'Ao- 
quiBBO  Title. 

Where  the  widow  and  only  daughter  of  a 
decedent  partitioned  his  lands  between  them, 
the  daughter  and  her  husband  conveyed  tbe 

fiart  allotted  to  her,  and  the  widow  sobseqnent- 
y  died  intestate  without  liaving  disposed  of  her 
Interest,  the  daughter's  grantee  bad  title, 
whether  the  partition  was  valid  or  invalid,  dnce 
the  daoghter,  although  married,  was  estopped 
by  her  deed,  and  tiM  devolution  of  her  mother's 
title  on  her  by  descent  "fed  the  estoppeL" 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  I  84;  Dec.  Dig.  1  8&«] 

Appeal  from  Siq«rior  Court,  Oreene  Coun- 
ty ;  Allen,  Judg& 

Ejectment  by  Henry  Holmes  and  wife 
against  W.  6.  Carr  and  others.  Judgment 
for  defendants,  and  plalntUta  appeal.  Af- 
firmed. 

George  M.  Lindsay,  of  Snow  Hill,  for  ap- 
pellants. J.  Paul  Frlzselle.  of  Snow  HUl, 
for  ^ipeUees. 

CLARK,  G.  J.  [1]  The  plaintiffs  except 
to  the  admission  of  a  deed  from  them  to 
T.  W.  Carr,  the  father  of  defendants,  on 
the  ground  that  the  probate  was  improperly 
taken  by  W.  0.  Carr,  the  son  of  the  said  T. 
W.  Carr,  as  Justice  of  the  peace.  Said  pro- 
hate  was  taken  by  him  In  1894,  and  at  that 
time  he  had  no  Interest  In  the  property  to 
which  he  succeeded,  together  with  the  other 
defendants,  as  heirs  at  law  of  their  father, 
T.  W.  Carr,  who  died  In  1903. 

We  have  numerous  decisionB  that  an  ac- 
knowledgment of  a  deed  by  the  husband  and 
wife,  and  privy  examination  of  wife,  taken 
before  a  Justice  of  the  peace,  commissioner, 
or  a  notary,  la  a  Judicial,  or  at  least  a  qua^ 
Judicial,  act,  and  that  a  probate  Is  vc^d.  If 
tak^  before  one  who  has  an  Interest  In  the 
conveyance.  White  v.  Connelly,  IDS  N.  C. 
66.  11  S.  E.  177;  Long  v.  Crews,  118  N.  C. 
2S6,  18  S.  E.  499 ;  Land  Co.  v.  Jennett  128 
N.  C  4,  87  S.  a  9S4.  But  this  must  be  a 
pecuniary  Interest  in  the  property  conveyed. 
In  Gregory  v.  Ellis,  82  N.  C.  227.  DUlard,  3^ 
Bays :  "No  Judge,  whethor  probate  or  other. 


•rer  othar  csms  sss  aama  topto  snd  station  NTJHBBR  la  Dss.  Die.  A  Am.  Dig.  Kay-No.  Ssrlss  *  Rap'r  Indaxsa 
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coald  take  jnrlBdlctloD  of  any  cause  wherein 
he  was  a  party  or.  otherwise  had  a  peouniarv 
tnterett." 

But  In  this  case  W.  G.  Carr,  the  Justice  of 
the  peace,  thoogh  he  has  since  acquired  an 
Interest  in  the  property  by  Inheritance,  at  the 
time  of  the  conveyance  had  no  interest,  ^ther 
Tested  or  contingent,  in  the  property  convey- 
ed. His  father  might  have  Bold  It,  or  have 
devised  it  The  mere  fact  of  his  relationship 
to  -one  of  the  parties  to  the  conveyance  does 
Dot  affect  the  validity  of  the  probate  of  the 
deed  by  him.  In  McAllister  v.  Furcell,  124 
N.  C.  262,  82  8.  E.  715,  this  question  was  di- 
rectly presented,  and  the  court  said :  "There 
in  no  principle  of  law,  nor  precedent,  which 
Invalidates  the  acknowledgment  and  inlvy 
examination  taken  b^re  an  cfUcet  who  has 
neither  any  Interest  in  the  Instrument  nor  Is 
a  party  thereto,  simply  because  be  Is  related 
to  the  parttes." 

[t]  The  land  belonged  to '  Bichard  Jone^ 
who  died  in  1878,  leaving  Mahala  Jones,  his 
widow,  and  Sarah  Holmes,  the  plaintiff,  his 
daughter,  who  partitioned  the  land  between 
them,  and  they  went  into  possession  of  th^r 
respective  shares.  In  1^1,  while  Mabala 
Joues  was  still  living,  Saiah  Holmes  and 
husband  conveyed  to  T.  W.  Carr  the  part  of 
which  she  was  in  possession — the  land  In 
controversy.  Subsequently  Hahala  Jones 
died  intestate,  vdthout  having  disposed  of 
her  land,  leaving  Sarah  Holmes  her  sole  heir. 
The  question  whether  the  partition  was  valid 
or  not  is  immaterial.  Sarah  Holmes  had  no 
title  to  the  Interest,  whether  a  divided  or  un- 
divided Interest,  which  Mahala  Jones  owned 
in  the  land  at  the  time  of  the  deed;  yet 
Sarah  holmes,  though  a  married  woman,  Is 
estopped  by  her  deed,  and  the  subsequent 
devolution  of  her  mother's  title  on  her  by 
decent  "feeds  the  estoppel."  Hordecal's  Lec- 
tures, 785 ;  Zimmerman  v.  Bobinson,  114  N. 
a  38,  19  S.  E.  109. 

The  oth&t  exceptions  require  no  discussion. 

No  error. 


BTJBNEItT  T.  ATLANTIC  COAST  UND 
R.  CO. 

(Sapreme  Court  of  North  Carolina.   SepL  24, 
1913.) 

1.  Masteb  Airn  SmvAtn  ft  100*)— Buplot- 
EB's  Liabhitt  Act. 

The  acceptance  of  benefita  from  a  relief 
department  does  not  prevent  a  recovery  of  dam- 
^ea  for  negli^nce  under  the  federal  Employ- 
er's Liability  Act  of  1908  (Act  April  22.  1903, 
c.  149,  35  Stat.  6S  [U.  S.  Comp.  St  Snpp. 
1911,  p.  1822]). 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {S  166-170;  Dec  Dig.  S 
lOO.*] 

2.  Mabteb  ANn  Sbbvaht  (i  87*)— Ehflotkb's 
LiABiuTT  Act. 

Employer's  Liability  Act  April  22,  1908,  c. 
149,  SS  Stat.  66  (U.  S.  Comp.  St.  Snpp.  1911, 
p.  1822),  creates  no  ri^t  that  did  not  exist  at 


common  law,  since  the  diange  of  the  law  as  tc 
cotttribntory  negligence,  assnmptlon  of  riski  and 
negligence  of  a  fellow  servant  only  withdraws  a 
defense,  and  does  not  create  a  new  right. 

[Bd.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent  Dig.  f  188 ;  Dec.  Dig.  8  67.*] 
8.  LnOTATIOR  OF  AonOlTS  (S  182*)— PlXAD- 

UCO— ElLPLOTSB'S  LlABIUTT  AOT. 

Employer'a  Liability  Act  Mirtt  22, 1908,  c 
149,  I  6,  36  Stat  86  (U.  S.  (Snip.  St  Snpp. 
1911,  p.  1324),  providing  that  no  action  shall 
be  maintained  under  the  act  unless  commenced 
within  two  years,  is  a  statute  of  limitation,  and 
not  a  condition  inherent  In,  or  annexed  to,  the 
right  of  action  dedared  by  the  act  and  hence 
must  be  pleaded  by  defendant 

tEd.  Note.— For  other  cases,  see  Limitation  of 
AcUons,  Cent.  Dig.  K  676^.  682,  685,  705 ; 
Dec.  Dig.  I  182.*] 

Appeal  from  Superior  Court,  Edgecombe 
County;  GUne^  Judge. 

Action  by  Omeral  Burnett  against  the 
Atlantic  Coast  Line  Railroad  Company. 
From  a  judgment  in  favor  of  defendant, 
I^alntlff  appeals.  Reversed. 

This  Is  an  action  to  recover  damages  for 
personal  Injury  caused  by  the  negligence  of 
the  defendant,  and  the  only  defense  relied 
on  Is  that  the  plaintiff  has  since  his  Injury 
accepted  benefits  from  the  relief  department. 
No  statute  of  limitations  has  been  pleaded ; 
but  It  is  admitted  that  this  action  was 
commenced  more  than  two  years  after  the 
Injury.  It  was  further  admitted  that  the 
complaint  alleges  a  cause  of  action  under  the 
federal  Employer's  Liability  Act,  and  that 
that  act  Is  applicable  to  this  case;  the  point 
In  controversy  bdng  whether  'section  6  of  the 
act  is  a  condition  Imposed  upon  the  rlj^t  of 
action  or  a  statute  of  limitation. 

The  facts  are  set  out  In  the  judgment  ap- 
pealed from,  except  it  Is  Inadvertently  stated 
therein  that  an  Issue  of  negligence  was  sub- 
mitted to  the  jury,  when  the  pleadings  show 
that  negligence  was  not  denied,  and  the  only 
controverted  fact  was  the  amount  of  dam- 
ages. 

The  judgment  Is  as  follows: 

"This  cause  came  on  originally  to  be  heard 
before  his  honor,  Geo.  W.  Ward,  Judge,  and 
a  jury,  at  the   term,  1911,  of  Edge- 

combe Superior  Court  At  that  time  the  ques- 
tion of  whether  or  not  the  plaintiff  Was  in- 
jured by  the  negligence  of  the  defendant,  and, 
if  so,  the  amount  of  damage  sustained  by 
him  was  submitted  to  the  jury,  and  the  Jury 
found  the  Issue  of  negligence  In  favor  of  the 
plaintiff,  and  fixed  his  damag^  at  $1,000. 
No  judgment  was  rendered  upon  the  ver> 
diet;  but  by  agreement  the  matter  was  left 
open  to  be  farther  heard,  and  judgment 
signed  at  some  subsequent  term  of  court 
nunc  pro  tunc.  The  reason  for  deferring 
judgment  (as  stated  to  the  judge  rendering 
this  judgment)  was  that  at  said  former  term 
one  or  more  cases  were  pending  In  the  Su- 
preme Court  of  North  Carolina,  the  decision 
of  which  would  aid  the  lower  court  In  a  de- 
t»minatlon  of  the  case  at  bar. 


•Vor  othar  casw  ■•■.asma  topla  and  sectkm  NDHBBR  In  Dm.  Dig.  *  Am.  Dig.  Ev-No.  Striaa  *  Bap'r  Indezea 
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"The  plaintiff  Burnett  Insisted  that,  ad- 
mitting the  facts  set  out  in  the  defendant's 
further  answer,  he  was  nevertheless  entitled 
to  judgment;  the  defendant  insisting  that, 
taking  the  facta  stated  therein  to  be  true,  it 
was  ffiitltled  to  judgment  that  it  go  hence 
without  day,  etc.  Tberenpoa  it  was  agreed 
that  the  focta  set  forth  in  the  further  an- 
swer by  the  defendant  were  true;  but  the 
condurions  of  law  therein  were  not  admitted 
by  the  plaintiff.  The  plaintiff  further  con- 
tended that  the  contract  called  the  relief 
department  was  Invalid  as  matter  of  law, 
and  Judge  Ward  made  an  entry  on  bis  notes 
of  this  admission  and  contention.  It  was 
further  understood  and  agreed  between  the 
parties  ttiat  the  expression  In  paragraph 
3  of  the  further  answer,  'that  the  plaintiff 
did  solemnly  mabe  and  execute  his  said  elec- 
tion, and  did  receive  and  accept  under  said 
regulations  an  aggregate  sum  of  $97,'  should 
only  be  taken  as  a  statement  of  feet  to 
mean  that  he  did  receive  cheeks  or  drafts  ag- 
gregating $97  from  the  relief  fund,  under  the 
terms  of  his  membership  in  said  relief  de- 
partment, and  cashed  and  used  them. 

"The  cause  was  placed  upon  the  motion 
docket  at  the  March  term,  1913,  and  came 
on  to  be  heard  before  his  honor,  E.  B.  Cline, 
judge  presidtnr.  npon  motion  of  both  plain- 
tiff and  defendant  for  judgment  in  favor  of 
each,  respectively.  It  was  agreed  that,  If 
the  facts  stated  in  the  further  answer  In 
regard  to  the  relief  department,  and  the 
thinff$  done  in  connection  therewith,  or  not 
done,  by  both  partiee  were  not  a  bar  to  re- 
covery by  plaintiff  in  thi$  oate,  then  the 
court  waa  to  render  Judgment  in  his  fiivor 
for  f 1,000  and  costs;  but  If  tbey  constituted 
a  bar  to  a  recovery  by  hlm,  ttien  the  judg- 
ment waa  to  be  rendered  In  favor  of  the 
def^idant. 

*^e  court  did  not  understand  that  the 
verdict  of  the  jury  was  to  determine  the  mat- 
ter other  than  to  find  the  negligent  act  and 
the  amount  of  damages.  If  any  were  recover* 
able.  Upon  the  argument  before  the  under- 
^gned,  the  plaintiff  Inalated  npcm  the  rendi- 
tion of  a  Judgment  in  Ida  favor  both  waAer 
the  acta  of  Congresa  as  well  as  under  the 
state  law.  The  defendant  insisted  that  the 
federal  statu  tea  were  not  applicable,  and 
that  It  waa  entitled  to  judgment  undor  the 
dedalon  of  King  v.  Ballxoad,  167  N.  a  44, 
T2  8.  B.  SOU,  and  other  decided  casea. 

"Treating  the  fftcts  sat  forth  in  the  far- 
ther answer  as  true,  except  as  qualified 
above,  and  which  are  made  a  part  of  Uiis 
Judgment  as  folly  as  thoui^  thcgr  were  set 
forth  herein,  the  court,  upon  consideration 
of  fedenU  sti^ntea,  the  derision  of  the  8a- 
iveme  Goart  of  the  Uitfted  States  In  the 
ease  of  Philadelphia,  Baltimore  *  Wash- 
ington B.  B.  Go.  T.  Bchnbert,  224  tJ.  B.  608, 
82  Bup.  Ct  588,  66  L.  Bd.  Oil,  and  other 
cases,  Is  of  the  opfnlon  that  th^  cannot  aid 
the  plidntlff  to  a. recovery. 

"As  the  court  understands  the  application 


of  the  decision  in  King  v.  Railroad,  supra, 
to  this  case,  the  plaintiff,  under  the  facta  ap- 
pearing in  the  further  answer.  Is  estopped 
and  precluded  from  a  recovery  against  the 
defendant  in  this  action. 

"It  is  therefore  considered  and  adjudged 
that  the  plaintiff  la  not  entitled  to  recover, 
that  he  take  nothing  by  his  writ,  and  ttiat 
the  defendant  go  hence  without  day. 

"B.  B,  Cline,  Judge  Presiding.** 

The  plaintiff  excepted  and  appealed. 

O.  H.  T.  Fountain  ft  Son,  of  TarbiHro,  for 
appellant  F.  8.  Spruill,  of  Bocky  Mount, 
for  appellee. 

ALLEN.  J.  [1]  It  is  aetUed  beyond  con- 
troversy by  the  decisions  of  the'  Supreme 
Court  of  the  United  States  that  the  accept- 
ance of  benefits  from  a  relief  department 
does  not  prevent  a  recovery  of  damages  for 
negligence  under  the  Employer's  Liability 
Act  of  1908  (Chicago  B.  ft,  v.  HcOuire.  210 
U.  S.  549,  31  Sup.  Ct  250,  56  L.  Ed.  328; 
Railroad  v.  Schubert,  224  U.  S.  60S,  32  Sup. 
Ct  588, 56  L.  Ed.  911),  and,  as  It  Is  admitted 
that  the  act  is  applicable  to  this  case,  the 
only  question  presented  by  the  appeal  Is 
the  construction  of  section  6  thereof,  which 
reads  ae  follows:  "That  no  action  shall 
be  maintained  under  this  act  unless  com- 
menced within  two  years  from  the  day  the 
cause  of  action  accrued." 

If  this  is  a  statute  of  limitation,  the  de- 
fendant cannot  avail  Itself  of  its  protection, 
because  of  its  failure  to  plead  the  statute, 
which  Is  required  both  under  our  Revlsal, 
{  360,  and  under  the  general  law  (1  Wood 
on  Limitations,  |  7),  and,  on  the  other  hand, 
if  It  la  a  condition  inherent  in  and  annexed 
to  the  right  of  action,  the  defendant  was  not 
required  to  plead  it  and  it  would  operate 
to  defeat  the  plainttfTB  action,  which  was 
commenced  more  than  two  years  after  the 
cause  of  action  accrued. 

The  last  principle  Is  Uluatrated  by  the 
dedsfona  In  this  state  and  elsewhere,  under 
Lord  Campbell's  Act  creating  a  right  of  ac- 
tion for  wrongful  death,  and  Is  the  one  in- 
voked by  the  defendant 

It  Is  true  it  has  been  generally  held  by 
the  courts  that  where  a  statute  creates  a 
right  not  known  to  the  common  law,  and 
provides  a  remedy  for  Ita  enforcement  and- 
llmits  the  time  within  which  the  remedy 
must  be  puraued,  the  remedy  in  such  caaea 
forms  a  part  of  the  right  and,  if  not  invoked 
within  the  time,  both  the  remedy  and  the 
rl^t  are  lost  (Bear  Lake  Co.  v.  Qarland, 
164  U.  S.  1,  17  Sup.  Ct  7,  41  L.  Ed.  327; 
Nccaobauer  v.  BaUroad,  92  IVflnn.  184.  98 
N.  W.  620^  104  Am.  St  Bep.  674.  2  Ann.  Caa. 
ISO;  Bodman  t.  Bidlnnd,  60  Kan.  646,  70 
Pac.  642,  08  Ii.  B.  A.  706);  bnt  this  view 
is  not  unlTereally  «itertained,  as  it  was 
held  otherwise  in  Kaiaer  t.  Kalsn,  16  Hun 
(N.  T.)  602,  and  the  mle  Is  at  most  a  rule 
ot  ODDstmct^  adopted  by  ttie  courts  to  aid 
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In  ascertaining  Out  Intent  of  tiw  leglilative 

body. 

We  mast  tben  examine  the  act  of  Congress, 
and,  after  considering  Its  {nirpose,  the  sub- 
ject with  whldi  it  deals,  the  language  need, 
and  its  effect,  determine  the  legal  operation 
of  section  6.  Again,  we  tarn  to  the  decisions 
of  the  Supreme  Court  <Mt  the  TTnltcd  States, 
and  find  that  one  purpose  of  Congress  was 
to  adopt  a  uniform  rule  operating  alike  oa 
all  en^loyet  of  railroad  companiea  mgaged 
In  Interstate  conimero^  and  that  one  of  the 
^ects  of  the  statute  la  to  supersede  the  laws 
of  the  states  In  so  far  as  they  cover  the  same 
Add.  Mondon  v.  Ballroad,  223  U.  S.  m, 
08,  82  Sup.  Otieg^6eL.II!d.827,88L.B.A. 
(N.  8.)  44. 

[i]  The  act  Ittdndes  within  its  terms  all 
en^loyiSs  of  railroad  companies  Injured  by 
n^Ugenoe  while  employed  In  Interstate  com- 
merce^ and  these  may  be  divided  into  three 
or  four  classes  for  the  purposes  of  this  dis- 
cussion. 

In  the  flrst  are  those  employia  injured  by 
the  negligence  of  the  company,  when  there 
Is  no  assumption  of  risk,  no  contributory 
negligence,  and  no  negligence  of  a  fellow  aenr- 
ant,  and  that  there  are  such  employ^  Is 
exemplified  by  this  record,  from  which  it 
appears  that  the  only  fact  in  Issue,  or  de- 
bated In  this  case,  is  the  amount  of  damages. 

The  act  of  Congress  creates  no  right  in 
this  class  of  employes  that  did  not  exist  at 
common  law,  as  they  had  the  right  before 
the  act  of  Congress  to  maintain  an  action 
In  the  state  courts,  to  recover  damages  for 
Injuries  caused  by  negligence,  and  the  usual 
limitation  upon  the  exercise  of  this  right 
was  three  years. 

In  the  next  class  are  those  employes,  in- 
jured by  the  negligence  of  the  company, 
who  are  guilty  of  contributory  negligence. 
These  are  permitted  to  recover  damages, 
which  they  could  not  do  at  common  law ;  the 
act  Introducing  the  doctrine  of  comparative 
n^ligence,  Instead  of  that  of  contributory 
negligence. 

The  change  In  the  law  as  to  contributory 
negligence  confers  no  right,  and  Is  oper- 
ative only  to  withdraw  from  the  company  a 
defense  theretofore  existing,  and  the  same 
may  be  said  as  to  changes  in  the  doctrine 
as  to  the  negligence  of  a  fellow  servant, 
and  of  assumption  of  risk. 

This  seems  to  be  the  construction  of  the 
act  adopted  by  the  Circuit  Court  of  Ai^keals 
in  Garrett  v.  Railroad,  197  Fed.  716,  117 
O.  0.  A.  109,  in  which  the  court  says:  The 
damages  allowed  to  the  Injured  employ^  are 
but  declaratory  of  rights  existing  at  common 
law,"  and,  if  correct,  it  may  w^  be  ques- 
tioned whether  the  rule  of  construction  re- 
lied on  by  the  defendant  has  any  aroUcatlon; 
Imt,  however  this  may  be^  the  considerations 
aoggested  fnmUth  reasons  bearing  upon  the 
legal  effect  of  section  & 

[S]  The  act  nipersedca  the  stata  law,  and 


theretqr  deprives  employes  ot  a  zi^^t  of  ac- 
tion existing  at  common  law.  It  is  entitled 
"The  Employer's  Liability  Act,"  and  was 
enacted  for  the  benefit  and  protection  of  em-' 
ployM.  It  was  deigned  to  make  it  eatfer 
for  employes  to  recover  damMas  tor  in- 
juries caused  by  ne^igence,  and  not  to  im- 
pose condlttotts  destrucUve,  not  of  the  ron- 
edy,  but  of  the  right.  If  so.  It  seems  to  us 
more  leaaonable  to  oondude  that  in  an  act  of 
this  diaiaeter,  lutvii^  la  view  the  establi^- 
mwt  and  maintmance  of  the  rl^ts  of  the 
dnploy^  under  Just  restrictions,  and  consider- 
ing the  dilEerent  classes  of  Muploycs  tXtected, 
It  was  the  Intent  of  Congress  to  limit  the 
time  within  which  an  action  could  be  com- 
menced, and  not  to  destroy  the  rii^t 

The  pliyslcal  sqiaration  of  the  provision 
as  to  time  from  tiie  section  defining  the  right 
of  action  is  also  significant,  and  when  con- 
sidered in  connection  with  tiid  verbiage  of 
section  6,  which  is  peculiarly  adapted  to  a 
statute  of  limitation,-  becomes,  without  other 
considerations,  almost  controlling. 

The  language  of  the  section  Is  strictly  with- 
in the  definition  of  a  statute  of  limitation. 
Mr.  Wood  says  in  his  work  on  Limitations 
(volume  1,  SI):  "Statutes  of  limitations  are 
such  legislative  enactments  as  prescribe  the 
periods  within  which  actions  may  be  brought 
upon  certain  claims,  or  within  which  certain 
rights  may  be  enforced.  Statutes  which  pro- 
vide that  no  action  shall  be  brought,  or  right 
enforced,  unless  brought  or  enforced  within 
a  certain  time,  are  statutes  of  limitation." 
And  In  Upton  v.  McLaughlin,  106  U.  S.  640, 
28  L.  Ed.  1197.  a  statute  in  the  following 
words  was  held  to  be  a  statute  of  limitation: 
"No  suit,  either  at  law  or  in  equity,  shall 
be  maintainable  In  any  court,  between  an 
assignee  In  bankruptcy  and  a  person  claim- 
ing an  adverse  Interest,  touching  any  prop- 
erty or  rights  of  property  transferable  to 
or  vested  In  such  assignee  unless  brought 
within  two  years  from  the  time  wh^  the 
cause  of  action  accrued  for  or  against  such 
assignee." 

The  decisions  of  our  court  upon  the  pro- 
visiou  as  to  time  In  Qie  act  conferring  a 
right  of  action  for  wrongful  death  (Rev.  | 
68)  In  no  wise  conflicts  with  the  position 
that  section  6  of  the  Employer's  Liability 
Act  Is  a  statute  of  limitation,  because  the  act 
flrst  referred  to  clearly  confers  a  new  right 
of  action  not  existing  at  common  law,  the 
language  used  is  not  that  ordinarily  found 
in  statutes  of  limitation,  and  the  limitation 
as  to  time  Is  a  part  of  the  section  defining 
the  right  of  action,  and  is  made  a  part  of 
it. '  The  statute  reads:  "Whatever  the  deatii 
of  a  person  Is  caused  by  a  wrongful  act, 
•  *  •  the  person  or  corporation  •  •  • 
shall  be  liable  to  an  aetlcm  for  damagea  to 
be  brought  within  one  year  after  mudi 
death." 

The  case  of  Dockery  v.  Hamlet  162  N.  C 
— k  78  S.  B.  18,  la  also  called  to  oar  at- 
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tenUon.  In  wUcli  It  was  beM  that  the  11ml- 
tatl<Hi  of  die  time  within  which  a  dalm 
agalngt  a  eonnty.  dtr*  or  town  eonld  be  pre* 
sented  was  not  a  statute  of  limitation.  The 
decision  in  that  case  was  made  npoii  the 
nntborltr  of  Wharton  v.  Com*r8,  82  N.  C.  14, 
and  the  court  was  not  advertent  to  the  fact 
that,  when  the  Wharton  Case  was  dedded, 
the  statute  In  question  was  a  part  of  the 
chapter  regulating  county  rerenne,  and  that 
since  then  it  has  tteen  made  a  part  of  the 
statute  of  limitation  liy  express  leglslattve 
act,  and  Is  now  sectlun  390,  subsec.  1,  of 
the  RevlsaL 

The  case  of  King  v.  Railroad,  167  N.  O. 
44.  72  S.  E.  801,  has  no  application,  be- 
cause It  was  decided  under  the  principles  of 
the  common  law,  and  this  case  Is  governed 
by  the  federal  statute. 

After  full  consideration,  we  are  of  opinion 
that  the  sixth  section  of  the  Employer's  Lla- 
l>lllty  Act  Is  a  statute  of  limitations,  and 
that  there  is  error. 

The  plaintiff  Is  entitled  to  Judgment  upon 
the  verdict  for  the  amount  of  damages 
awarded,  less  ¥97  received  by  htm  from  the 
relief  department,  which  the  statute  says 
must  be  deducted. 

Error. 

BROWN,  X,  was  not  present  and  took  no 
part  in  the  decision  of  this  case. 


STATE  T.  RDFFIN. 

(Supreme  Coart  of  North  Carolina.    Sept  24, 
1913.) 

Labcknt  (I  IS*)— Pbopzstt  SnBJEcr  or  Lar- 

CEICT. 

Where  defendant  broke  open  a  tetter  In- 
trusted-to  him  to  mail  and  abstracted  money 
therefrom,  he  wa«  guilty  of  "larceny." 

[  Kd.  Note. — For  otber  cases,  see  Larceny, 
Cent.  Dig.  IS  39-42;  Dec.  Dig.  |  15.* 

For  otber  definitions,  see  Words  and  Phraaes, 
vol.  5,  pp.  3991^003.] 

Appeal  from  Superior  Court,  Vance  Coun- 
ty ;  Cllne,  Judge. 

James  Ruflln  was  convicted  of  larceny,  and 
he  appeals.  Affirmed. 

The  facts  In  evidence  tended  to  show  that 
on  a  certain  Sunday  night,  1913,  Robert  Roy- 
ster  had  several  letters  written,  and  same  were 
put  In  envelopes  sealed  and  addressed  to  the 
respective  parties ;  that  one  of  these  letters 
so  Inclosed  and  seal^  was  addressed  to  bis 
father,  Spot  Royster,  Verglllna,  Vs.,  and  in 
that  one  said  Robert  bad  put  flO  In  bills. 
Next  morning  Robert  gave  these  letters  to 
Kugene  Sandiford  to  mall,  and  Sandlford 
handed  them  to  defendant  for  like  purpose. 
There  was  further  evidence  tending  to  show 
that  defendant,  having  opened  the  envelope 
and  taken  the  money,  res«kled  and  mailed 
the  letter  at  the  poat  office  In  Henderson, 
The  court  charged  the  Jury  that  If  they 


should  find  beyond  a  reasonable  donbt  that 
defendant  secured  the  letter  from  Sandlford 
for  mailing  and  undertook  to  mall  same  at 
his  request,  that  the  money  was  then  In  it, 
and  be  broke  open  the  letter  and  took  it 
out  and  appropriated  it  to  his  own  use,  tb^ 
would  render  a  verdict  bf  guilty ;  that  the 
brtiUdng  of  the  letter  was  a  sufficient  taking 
within  the  proper  definition  of  the  crtme. 
There  was  verdict  of  guilty,  and  from  sen- 
tence to  Jail  for  eight  months  defendant  ac- 
cepted, assigning  for  error  that  on  the  facts 
in  evidence  defendant  could  not  be  convicted 
of  larcoiy,  having  acquired  possession,  by 
consent  of  owner  or  his  bailee. 

Thomas  M.  Plttman,  of  Henderson,  for  ap- 
pellant. The  Attorney  General  and  T.  H. 
Calvert,  of  Raleigh,  fbr  the  State. 

HOKEi,  J.  (after  stating  the  facts  as  above). 
At  common  law  It  was  regarded  as  an  es- 
sential feature  of  the  crime  of  larceny  that 
the  party  charged  should  have  acquired 
possession  of  the  property  against  the  wlU  of 
the  owner  and  ordinarily  with  Intent  to  steal 
at  the  time.  The  taking  considered  neces- 
sary to  make  out  the  offense  Involved  the 
idea  of  a  trespass  on  the  possession  of  the 
owner  either  actual  or  constructive.  The 
principle  was  held  to  Include  cases  where 
possession  was  acquired  from  the  owner 
animo  furandi,  by  trick  or  fraudulent  con- 
trivance. State  V.  ^cRae,  111  N.  C.  665,  16 
S.  E.  .173;  People  v.  Miller,  169  N.  T.  3.S9, 
62  N.  E.  418,  reported  with  Instructive  edito- 
rial note  88  Am.  St  Rep.  046.  And  con- 
victions were  upheld  when  the  party  charged 
bad  only  the  custody  of  the  property ;  the 
constructive  possession  remaining  with  the 
owner.  Instances  of  this  occurring  when  a 
servant  or  employ^  intrusted  by  the  master 
with  goods  or  money  for  a  specific  purpose. 
Id  breach  of  this  purpose,  appropriates  same 
to  his  own  use  with  feloidons  intenL  State 
V.  Jarvls,  63  N.  C.  BB6. 

There  is  high  authority  for  the  position 
that  the  conviction  in  the  present  case  could 
very  well  be  sustained  on  the  ground  that  de- 
fendant had  only  the  care  or  custody  of  the 
property  and  not  the  possession.  Murphy 
V.  People,  104  111.  528;  Walker  v.  State,  9  Ga. 
App.  863,  72  S.  E.  446.  We  are  not  called  on 
to  determine  whether  this  view  is  in  accord 
with  our  dedslous  more  directly  relevant  to 
the  question  presented;  the  defendant  not  be- 
ing the  servant  or  employ^  Of  the  prosecutor 
(State  V.  Copeland,  86  N.  C.  692-^;  State  v. 
England.  53  N.  G.  399,  80  Am.  Dec.  334; 
State  V.  Martin,  34  N.  a  157),  being  of 
opinion  tluit  on  the  record  the  defendant  taas 
been  prcq;>erly  convicted  whether  considered 
originally  as  bpUee  or  only  as  custodian. 
It  Is  the  well-established  principle  that  "u 
bailee  who  breaks  hulk  and  appropriates  the 
goods  or  a  part  of  them  to  bis  own  use  with 
felonious  intent  Is  guilty  of  larceny."  18  A. 
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&  R  p.  478;  BoblnBon  t.  State.  1  Cold. 
(Tenn.)  122,  78  Am,  Dec.  4S7 ;  State  v.  Fair- 
clough,  29  Conn.  47.  76  Am.  Dec.  590;  Bex 
V.  Jones,  32  Amer.  Com.  Law,  p.  474 ;  Reg.  t. 
Jenkins,  88  Eng.  Com.  Law,  p.  38.  In  Falr- 
clongh'B  Case,  sapra,  citation  Is  made  from 
my  Lord  Coke  as  follows:  "If  a  bale  or  pack 
of  merchandise  be  delivered  to  carry  to  one 
at  a  certain  place  and  he  goeth  away  with 
the  whole  pack  this  is  no  felony,  but  If  he 
open  the  pack  and  take  anything  out  'anlmo 
furandi,'  ,this  Is  larceny."  3  Coke's  Ins.  p. 
417.  In  the  Robinson  Case,  snpra,  the  princi- 
ple was  applied  where  the  prosecutor  left  his 
room  and  trunk  unlocked  In  charge  of  de- 
fendant, who  in  prosecutor's  absence  opened 
the  trunk  and  took  money  out  of  It  with 
felonious  intent.  And  again  In  Rex  t.  Jones, 
supra,  to  a  case  where  defendant  broke  open 
a  letter  Intrusted  to  him  to  mail  and  ab- 
stracted money  from  same,  the  very  case  we 
have  here,  and  is  recognized  as  the  correct 
position  in  State  t.  England,  supra,  an  au- 
thority to  which  we  were  referred  by  counsel. 

There  ts  no  error,  and  the  Jndgment  Is  ftf- 
flrmed. 

No  error. 


COOPER  et  al.  T.  SEABOARD  AXR  LINE 
R.  CO. 

(Supreme  Oourt  of  Nortb  Carolina.    Sept  24, 

1913.) 

1.  Tbiai,  (J  58*)— Conduct  or  Tblu.— With- 

DBAWAL  OF  EVIDENCB. 

Where  improper  evidence  is  admitted,  It  fi 
the  duty  of  the  trial  court  to  withdraw  It  fran 

the  coDBideration  of  the  Jury. 

[Ed.  Nnte.— For  other  ciBea.  see  Trial,  Cent 
Dig.  j  137;  Dea  Dig.  |  58.*] 

2.  Afpbai.  and  Ebbob  <|  loss*)  —  Bbtibw  — 

HARMI.BS8  ERBOB. 

Where  evidence  improperly  admitted  was 
withdrawn  from  the  jury,  it  must  be  assumed 
that  they  heeded  the  admonitions  of  the  court, 
and.  in  the  absence  of  a  showing  that  the  ad- 
mission was  prejudicial,  the  error  will  be  con- 
sidered  cured  hy  the  withdrawal. 

[Ed,  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S{  4178-4184;  Dec.  Dig.  { 
1053.*] 

3.  RVIDINCS  (I  548*)— GOICPETENCT, 

In  a  personal  Injury  action,  evidence  by  a 
medical  expert  that  the  muscles  In  the  region  of 
the  stomach  were  rigid  Is  competent  as  sub- 
stantive evidence,  being  the  result  of  a  physical 
examination  and  the  statement  of  a  fact 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  fS  2346.  2365;  Dec.  Dig,  %  548,*J 

4.  Evidence  (|  648*)— Omnoir  ETiDnro»- 

EZPEBT  TeSTIHOKT. 

The  opinion  of  a  medical  expert  based  up- 
on an  examination  and  statements  of  the  party 
injnred  was  competent  when  the  examination 
was  made  solely  to  become  a  witness. 

[Ed.  Note,— For  other  cases,  see  Bvideuce, 
Cent  Dig,  SS  2346,  2365;  Dec.  Dig.  «  548.*] 

5.  Appeal  and  Ebbob  (8  206*)  —  Reception 
OF  Evidence— Restriction  or  Scope. 

Under  rule  27  (140  N.  G.  662,  66  S.  E. 
viii),  providing  that  it  will  not  be  ground  of 
exception  that  evidence  competent  tar  some 


purpose  but  not  for  all  la  admitted  g 
unless  the  appellant  asks  that  its  pa 

restricted,  an  appellant  cannot  compTai 
absence  of  such  request  that  evidence 
tent  in  corroboration  only  was  not  so  n 
[Ed.  Note.— For  other  cases,  see  Ap; 
Error,  Cent.  Dig.  »  1273, 1283-1289;  1 
S  206.*] 

Appeal  from  Superior  Court,  C 
County;  Adams,  Judge. 

Action  by  Bessie  Cooper  and 
against  the  Seaboard  Air  Line  Railro 
pany.  From  a  Judgment  for  plaini 
fendant  appeals.  Affirmed. 

Morray  Allen,  of  Raleigh,  for  a] 
Hayee  A  Bynum,  of  Pittaborok  for  a 

ALLEN,  J.  [1]  The  prindpai  e 
relied  on  ia  to  the  admission  of  oen 
dence  of  Dr.  Farthing,  an  exp&ct 
which  was  important  to  the  plalni 
which  was  withdrawn  tqr  the  ooa 
the  consideration  of  the  jury;  the  di 
contending  that,  altliongSi  withdraw 
the  Jory,  its  impreesion  upon  the  i 
the  Jurora  remained  and  affected  tl 
diet 

The  anthorities  are  all  to  the  efl 

it  was  not  (udy  within  tin  power,  bn 
was  Oie  duty,  of  the  Judge  to  wlttid 
dence,  whicdi  he  eondnded  had  be&n 
erly  admitted  (CUbert  r.  Jones,  86  N 
Brldgers  v.  Dill,  97  N.  a  220^  1  8. 
Wilson  T.  Uanf.  Co.,  120  N.  a  95^  ; 
029);  and  role  Is  fnlly  reoogi 
Parrott  t.  BaUtoad,  140  N.  C  647,  ^ 
482,  relied  on  by  the  defendant,  t 
Josttce  Brown,  while  dtBcniwIng  tl 
drawal  of  evidence,  says:  "Hla  hon 
drew  the  consideration  of  all  (d  it  1 
Jury  In  a  rery  clear  and  dlatlDCC 
In  doing  BO,  we  do  not  think  his  h 
ceeded  his  anthorltr.  we 
that  the  appellant  has  beoi  really 
by  such  action,  we  will  always  orde 
trial." 

[X]  We  cannot  see  from  the  reo 
the  defmdant  has  bem  injured,  an 
were  to  base  a  reversal  upon  the  t 
the  defendant,  we  wonld  be  actli 
mere  conjecture,  unsupported  hj  an; 

The  qualifications  of  Jurors  presc 
the  statute  are  that  they  shall  be 
good  moral  character  and  of  suffli 
telUgence,"  "good  and  lawful  men' 
Constitution,  and,  as  the  presom 
that  the  public  officers  Intrusted  > 
duty  to  make  up  the  Jury  lists  h 
formed  their  duty,  we  must  assui 
the  contrary  appears,  that  there 
man  on  the  Jury  In  this  action  wl 
not  understand  the  direction  of  tl 
not  to  consider  certain  evidence, 
would  not  honestly  ol>ey  the  instru 

The  present  Chief  Justice  said,  li 
T.  Manf.  Co..  120  N.  C.  96.  26  a 
"If  the  Jury  are  to  be  deemed  la 
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enough  to  ob^  Ub  InBtraeUons  In  ttie 
cha^e,  they  must  also  be  able  to  compre- 
hend his  instruction  tbat  certain  evidence 
bad  been  improperly  admitted  and  Is  not  to 
be  considered  by  them." 

The  comments  of  Hr.  Creaie^  on  tlie  jury 
Ej-stem,  in  tiis  work  on  the  En^lsh  Constitu- 
tion, may  be  ai^rppriately  applied  to  onr 
own  Jarlea.  He  says:  "Juries  are,  of  coarse, 
liable  to  error;  and  when  tliey  err,  their 
iilanders  are  made  in  public^  and  draw  at 
least  a  foil  slkare  of  notice;  but,  on  the 
other  hand,  ve  should  remember  the  inva- 
riable honesty  and  the  almost  iuTariable  pa- 
tience with  whldi  juries  address  titemselres 
to  their  duty.   No  spectacle  Is  more  mark- 
worOiy  tlum  that  which  our  oommim4aw 
courts  continually  olEer  of  the  unflagging  at- 
tention and  resolute  determination  to  act 
fairly  and  do  their  best,  wMcb  is  shown  by 
Jurors,  though  wearied  t^r  0>»  length  of 
trials,  which  are  frequently  rendered  more 
and  more  wearisome  by  needless  cross-exam- 
inations and  unduly  prolix  oratory.  •  • 
Nor  are  tiie  errors  of  Judgment  which  juries 
fall  into  by  any  means  so  numerous  as  the 
impugners  of  the  system  assert   The  Jury 
(Knerally  know  what  they  an  about  much 
better  than  their  ertttes  do.    Twelve  men 
conversant  wltti  lif^  and  practiced  in  those 
feelings  which  mark  tlie  common  and  neces- 
saiy  intercourse  between  man  and  man'  are 
far  more  likely  to  discriminate  correctly  be- 
tween lying  and  truth-telling  tongues,  be- 
tfreoi  bad  and  good  memories,  and  to  come 
to  a  sound,  common  sense  conclusion  about 
disputed  fiicts,  tiian  any  idngle  intellect  is, 
especial^  if  that  single  intellect  has  been 
'narrowed  tliough  diarpened*  by  the  practice 
of  the  profession  of  ttie  law.   •   •  *  Each 
jnror  knows  that  It  Is  not  by  him  alone,  bnt 
by  him  and  his  Eleven  fellow  Jurors  con- 
jointly, that  the  verdict  Is  to  be  given.  Each 
juror,  therefore,  knows  Out  if  any  of  the 
eleven  differ  from  him  In  opinion  at  0ie  end 
of  the  ease,  they  must  argue  the  matter 
ont  among  them.    Eadi  Juror,  therefore, 
wahAes  the  entire  progress  of  the  trial  with 
his  reasoning  faculties  Intent  on  every  part 
of  each  litigant's  case,  and  thus  prepares 
himself  fOr  a  full  and  ftlr  discussion  of  the 
whole,"  and  he  quotes  from  the  Prench  phi- 
losopher, De  TocquevUIe,  that:  "The  Jury, 
and  espodally  the  civil  Jury,  serves  to  imbue 
the  minds  of  the  dtlsena  of  a  country  with  a 
part  of  the  qualities  and  character  of  a 
Indge;  and  this  is  the  best  mode  of  pr^r- 
Ing  thnn  for  freedom.   It  spreads  amongst 
all  classes  a  respect  tor  the  decisions  of  the 
lav ;  It  teaches  them  the  practice  of  equita- 
ble deallnip  Each  man  In  Judging  his  neigh- 
bor thinks  that  he  may  be  also  Judged  in 
his  tmn.  This  Is  in  an  especial  manner  true 
of  the  civn  Jury,  for,  although  hardly  an; 
one  feara  lest  he  nuiy  becmne  the  object  of  a 
crtndaal  ivmecutlon,  everybody  may  be  en- 
caged in  a  lawsuit.   It  teadies  every  man 


not  to  shrink  from  tlie  responslblli^  attach- 
ing to  his  own  acts ;  and  this  gives  a  man- 
ly character,  witlmut  which  tSiere  is  no  polit- 
ical virtn&  It  clothes  every  citizen  with  a 
kind  of  magisterial  office;  it  makes  all  feel 
that  tb^  have  duties  to  fulfill  towards  so- 
ciety, and  that  th^  take  a  part  in  its  gov- 
ernment; it  forces  men  to  occupy  themselves 
with  something  else  than  their  own  affairs, 
and  thus  combats  that  individual  selfish- 
ness, which  to,  as  it  vrere,  the  rust  of  the 
community.**  , 

[S]  The  evidence  of  Dr.  Farthing,  which 
was  admitted  and  not  withdrawn,  that  the 
nmsdes  in  the  region  of  the  stomach  were 
rigid,  was  competent  as  snbstantlTe  evi- 
dence, and  in  corroboration  of  the  plaintiff, 
as  the  evldmce  was  the  result  of  a  physical 
examination  of  the  plaintiff  and  was  the 
statement  of  a  fact 

[4]  niere  Is  authority  for  the  position,  . 
takoi  by  the  defendant  that  the  opinion  of 
a  medical  expert,  based  upon  an  examina- 
tion and  $tatemenU  of  the  party  injured, 
are  incompetent,  when  the  examination  is 
made  for  the  purpose  of  becoming  a  witness 
for  such  party  (Railroad  v.  HnnUey,  SS  Mich. 
637.  81  Am.  Rep.  321;  Railroad  v.  Wiley, 
184  Ky.  401.  121  S.  W.  402) ;  but  these  de- 
cisions have  no  application  to  the  facts  pre- 
s^ted  here,  as  it  appearo  that  all  state- 
ments made  to  the  doctor  by  the  plaintiff, 
and  his  opinion  thereon,  were  withdrawn 
from  the  Jury. 

[S]  The  defendant  admits  that  the  evi- 
dence of  the  father  of  the  plaintiff  was  com- 
petent in  corroboration  of  the  plaintiff,  but 
Insists  that  it  was  not  substantlTe  evidence, 
and  complains  that  his  honor  did  not  restrtct 
the  purpose  for  which  it  was  introduced. 
There  was  no  request  to  restrict  the  evi- 
dence, and  the  objection  is  met  by  rule  27 
(140  N.  C.  662,  66  S.  B.  vill) :  "Nor  wUl  It  be 
ground  of  exception  that  evidence  compe- 
tent for  some  purposes,  but  not  for  all.  Is 
admitted  generally,  unless  the  appellant 
asks,  at  the  time  of  admission,  that  its  pur- 
pose shall  be  restricted." 

Vpon  the  whole  record,  we  find  no  error. 

No  error. 


STATE  V.  COBB. 

(Supreme  Court  of  North  Carolina.    Sept.  18, 
1913.) 

1.  HOHioioB  (I  282*)— SumozxHOT  or  Evi- 
nxNCX. 

Evidence  In  a  proseeutltm  for  murder  h^d 
to  warrant  the  snlmiisslon  to  the  jury  of  the 
question  of  defeodant's  guilt 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  574;  Dec.  Dig.  |  282.*] 

2.  Cbiuinai.  Law  ({  422*)— Declarations  op 

Co  DEFENDANT. 

One  of  two  defendants  jointly  on  trial  for 
murder  cannot  object  tbat  declarations  of  his 
codefendant  admissible  only  against  his  code- 
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fendant,  wen  made  while  in  custody  and  under 
duresi. 

[Ed.  Note.— For  other  cases,  see  Orimlnal 
Law,  Cent.  Dig.  S8  984-988;  Dec.  Dig.  |  422.*] 

S.  CRiHmAZ.  Law  (|  673'*)^Etidbncb— Deo- 

LAKATIOKS  OV  CODEFENDANT. 

While  the  declarations  of  ooe  of  two  de- 
fendants jointly  on  trial  for  murder  were  ad- 
missible  only  as  against  the  party  making  them, 
it  was  not  error  to  admit  them,  when  the  jnry 
were  Instracted  that  they  were  incompetent  as 
to  the  other  defendant. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  SfrlS87.  1872-1876;  Dec.  Dig. 
ie78.«l 

4.  Cbdunal  Law  (|  116S*>— WmrasaxB  (S 
22()*)— exauinatioh— disokbtion  op  goubt 
— Review. 

The  mode  of  the  examination  of  witnesses 
Is  within  the  sound  discretion  of  Uie  trial  court 
and  is  not  reriewabte  on  appeal  except  in  cases 
of  very  gross  abuse  of  such  discretion. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  3061-3066;  Dec  Dig.  | 
1153;*  Witnesses,  Cent  Dig.  SS  791i-797 ; 
Dec.  Dig.  S  226.*] 

5.  Criminal  Law  (H  633,  1152*)— Teiai^ 

CONDDCT  OF  TBUL— DlSCBETIDN  OF  GOVBT. 

The  mode  of  conducting  the  trial  is  in  the 

discretion  of  the  trial  judge,  and  the  exercise  of 
discretion  is  not  reviewable  unless  in  case  of 
abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1450,  1461, 1453,  1454, 14fi9, 
3053-3057;  Dec  Dig.  K  633,  1162.*] 

Appeal  from  Superior  Court,  Halifax  Coun- 
ty ;  Lane,  Judge. 

R.  W.  Cobb  was  convicted  of  murder  In  the 
first  degree,  and  be  appeals.  Affirmed. 

B.  C.  Dunn,  of  Enfield,  ana  Jos.  P.  Pippen, 
of  Littleton,  for  appellant  T.  W.  Blckett, 
Atty.  Gen.,  T.  H,  Calvert,  Aast  Atty.  Gen., 
and  E.  I4.  Travis,  of  Halifax,  for  the  State. 

BROWN,  J.  There  are  60  exceptions  In 
the  case  on  appeal.  We  have  examined  each 
one  of  them  and  the  entire  record  with  that 
care  which  the  importance  of  the  case  de- 
mands, but  will  not  undertake  to  comment 
on  them  Beriatim,  as  It  would  unduly  length- 
en  this  opinion,  and  would  be  threshing 
over  again  much  "old  straw." 

The  most  Important  contention  of  d^end- 
ant  is  that  the  court  should  have  allowed 
his  motion  to  nonsuit  or  direct  a  rerdfet  of 
not  guilty  at  conclusion  of  the  ei^dence  upon 
the  ground  that  the  evidence  la  Insofltelent 
to  convict 

[1]  The  state's  eTidenoe  teada  to  prove  that 
the  deceased  was  a  merchant,  living  about  2 
or  3  miles  from  Bosemary,  and  his  store  was 
situated  about  100  yards  from  his  dwelling, 
lie  was  in  the  habit  of  closing  the  store  about 
10  o'clock  at  night  on  Saturdays,  and  carried 
the  money  with  him  from  the  store  to  the 
house.  On  the  night  of  the  homicide  he  left 
the  store  about  10  o'clock  with  his  son,  Shel- 
ton  Shaw.  It  was  a  dark  night,  and  they 
had  just  come  out  of  the  light  of  the  store. 
When  they  reached  the  corner  of  the  house 
porch,  a  man,  who  was  sitting  on  the  ground. 


stood  up  and  said,  "Hands  up!"  The  de- 
ceased ordered  him  to  get  away,  and  tbe 
man  then  shot  The  son  of  the  deceased 
testified  that  he  could  not  recognize  the  man, 
or  tell  whether  it  was  a  white  or  a  black 
man.  on  account  of  the  darkness  of  the  night 
but  that  he  was  wearing  a  cap  and  that  he 
was  of  the  height  and  size  of  the  defendant 
There  was  other  testimony  that  the  defend- 
ant usually  wore  a  cap.  There  la  testimony 
tending  directly  to  prove  the  conversation  of 
Cobb  and  Gurklos  that  they  were  plaimiug 
to  rob  the  deceased,  and  If  necessary  kill 
him ;  that  they  were  to  borrow  bicycles  so  as 
to  escape  being  trailed  by  hounds;  that  the 
agreement  was  made;  and  that  Cobb  said: 
"I  will  put  a  gun  In  his  face,  and  we  will 
get  that  kit.  We  will  get  on  the  bicycles 
and  ride  back  to  town.  Damn  sure  thing; 
bloodhounds  can't  track  a  bicycle."  The 
deceased  was  shot  and  killed  after  this  on 
Saturday  night  May  3d. 

C.  O.  Byrd  testified  that  on  May  2d  be 
saw  Cobb  sitting  on  the  steps  of  the  church, 
and  that  he  engaged  the  witness  in  conversa- 
tion. This  witness  testified:  "He  told  me 
'I  saw  a  thing  that  looked  good  to  me  out  in 
the  country  yesterday,  and  all  it  takes  is 
nerve,  and  what  It  takes  to  get  it,  I  got  it' 
I  said,  'Yes,  and  you  will  get  got,  too.'  He 
said,  'Why,  can't  you  get  a  job?'  I  said, 
'Yes,  I  have  several  jobs  here  to  finish  and 
cannot  save  any  money  in  Norfolk.'  He  said, 
'I  am  going  Sunday  morning.  If  things  have 
come  out  as  I  have  planned.' "  There  is  evi- 
dence that  defendant  borrowed  two  bicycles 
on  the  evening  of  the  homicide,  and  that  the 
bicycle  track  leading  from  scene  of  homicide 
had  eight  ridges  in  tbe  tires,  correspond tni; 
exactly  with  the  wheel  defendant  borrowed 
the  same  evening  from  Clyde  Taylor.  There 
was  evidence  of  successful  trailing  with 
hounds  and  evidence  that  the  shoe  tracks 
leading  from  the  scene  of  the  homicide  were 
carefully  measured  and  corresponded  exactly 
with  those  of  defendant  Then  there  is  the 
evidence  of  Gurklns,  and  much  circumstan- 
tial evidence  tending  strongly  to  establish  de- 
fendant's guilt,  which  It  Is  unnecessary  to  set 
out  The  whole  evidence  taken  together 
well  warranted  his  honor  in  denying  defend- 
ant's motion,  and  in  submitting  the  questlm 
of  his  guilt  to  the  Jury. 

[2]  A  dozen  exceptions  were  taken  to  the 
admission  of  the  declarations  of  Gurklns. 
It  is  first  contended  that  these  were  made 
while  Gurklns  was  In  custody,  and  under  cir- 
cumstances tending  to  show  that  Gurklns 
made  them  under  duress.  This  objection  Is 
open  to  Gurklns  only,  and  cannot  be  made 
by  this  defoidant  As  GurUns  was  so- 
quitted,  they  are  now  Irrelevant 

[S]  It  is  contended  that  these  declarations 
were  Incompetent  as  against  Cobb,  and  should 
have  been  excluded.  They  were  admitted 
while  Gurldna  was  on  trial,  and  w»e  compe- 
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tent  as  against  him.  Bis  bonor  very  explicit- 
ly and  repeatedly  told  the  Juiry  that  Gurklns' 
declaratloiis  were  competent  against  him 
only,  and  cantloned  them  not  to  let  them 
weigh  against  Cobb.  We  think  his  honor's 
directions  folly  compiled  with  the  rulings 
of  this  court  State  v.  Collins,  121  N.  C.  667, 
28  S.  B.  520;  State  t.  Brite.  73  N.  C.  26. 

[4]  Eight  exceptions  are  taken  to  the  mode 
of  examination  of  witnesses,  leading  ques- 
tions, etc.  This  Is  a  matter  within  the  sound 
discretion  of  the  trial  court,  and  this  court 
will  not  review  It  except  in  cases  of  a  very 
gross  abuse  of  such  discretion.  Bank  v.  Carr, 
130  N.  C.  481,  41  S.  E.  876;  Crenshaw  v. 
Johnson,  120  N.  C.  271,  26  S.  E.  810. 

[B]  The  defendant  also  complains  that 
when  the  state  rested  Its  case,  the  solldtor, 
In  the  presence  of  the  Jury,  requested  the 
court  to  hold  Henry  Gurklns  until  the  solici- 
tor could  send  a  blU  charging  him  as  access- 
ory before  and  after  the  fact  of  the  murder 
of  Shaw.  This  was  asked  after  the  state  had 
entered  a  verdict  of  "not  guilty"  as  to  the  de- 
fendant Gurklns  and  had  used  him  as  a  wit- 
ness for  the  state.  The  request  was  granted, 
and  the  court  ordered  the  sheriff  to  take 
Gurklns  into  custody.  This  exertion  Is  tak- 
en to  the  action  of  the  court  in  allowing  this 
to  be  done,  and  in  ordering  Gurklns  into  cus- 
tody In  the  presence  of  the  Jury.  The  mode 
of  conducting  the  trial  is  In  the  discretion  of 
the  trial  Judge,  and  the  exercise  of  discre- 
tion is  not  reviewable  unless  it  appears  that 
there  has  been  an  abuse  of  the  discretion. 
There  Is  nothing  In  this  record  to  show  that 
there  was  an  abuse  of  discretion  or  that  the 
action  of  the  court  was  prejudicial  to  the 
defendant  State  v.  Moore,  104  N.  C.  743, 
10  S.  E.  183. 

It  appears  to  us  from  an  examination  of 
the  Tolumlnons  record  in  this  case  that  the 
defendant  has  had  a  fair  trial,  and  that  he 
has  no  Just  reason  to  complain  of  the  rulings, 
or  charge  of  the  court 

No  &ncr. 


BELL  r.  NOBFOLK  SOUTHEBN  B.  CO. 
et  aL 

(Supreme  Oonrt  of  North  OuoUna.    8«pt  24. 
1913.) 

L  Cabbikks  ({  4C*)  —  Failube  to  Fubnish 
SetPPiNo  Facilities. 

Bevlsal  1908,  S  2t>a4a,  making  a  railroad 
company  liable  to  a  ^nalty  for  its  failure  to 
forinih  cars  upon  writteo  demand  of  shipper, 
does  not  affect  the  commoo-lav  duty  4»  the 
railroad  to  receive  and  transport  fi^bt  teBder> 
«d  it  within  a  reasooable  time. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  U  120,  123-128rDec  Dig.  H  45.*J 

2.  Cabbixbs  (8  44*}— Cabbiage  of  Goons— Re- 
fusal TO  Fubnish  Means  of  Tbanbfobta- 

TION. 

Where  piling  bad  been  delivered  and  placed 
by  a  shipper  in  the  yards  of  a  railroad  com- 
pany and  two  cars  loaded,  and  the  railroad  com- 


pany refused  to  transport  the  cars  thus  loaded 
or  famish  cars  for  that  in  the  yard  which  fill- 
ed it,  the  shipper  waa  not  required  to  deliver 
other  piling  and  place  it  on  the  highway  in  or- 
der to  recover  damages  for  the  railroad's  re- 
fusal to  transport  same. 

lEd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dir.  H  120-122,  230;  Dee.  Dig.  |  44.*] 

Appeal  from  Superior  Oonrt,  Ooizltndfc 
Connty;  Loi«,  Judge. 

Action  by  C.  B.  BeU  against  the  Mortolk 
Southern  Railroad  Company  and  others. 
From  a  Judgment  In  fiivor  of  plaintiff,  de- 
fendants appeaL  Afllnned. 

This  action  was  brought  originally  against 
the  receivers  of  the  Norfolk  &  Southern  Bail- 
way,  and  when  the  receivership  was  terminat- 
ed the  Norfolk  Southern  Ballroad  Company 
was  made  a  party  defendant  The  properties 
of  the  Norfolk  &  Southern  Bailway  were  sold 
by  the  receivers,  under  an  order  of  the  Cir- 
cuit Court  of  the  United  States,  and  the  Nor- 
folk Southern  Railroad  Company  became  the 
purchaser.  The  decree  confirming  the  sale 
contains,  among  others,  tlie  following  pro- 
visions: 

"The  purchaser  or  purchasers  shall,  as  a 
part  of  the  consideration  of  such  sale,  and  In 
addition  to  the  purchase  price  bid,  take  the 
property  purchased  (1)  upon  the  express  con- 
dition that  the  purchaser  or  purchasers,  his 
or  their  successors  or  assigns,  will  pay  for 
and  classify  all  claims  and  demands  hereto- 
fore filed  under  the  order  of  reference  here- 
tofore entered  herein  on  the  23d  day  .of  Oc- 
tober, 1008,  etc. ;  (2)  subject  to  all  pending 
contracts  In  respect  to  the  property  herein  de- 
scribed, lawfully  made  by  the  receivers, 
which  said  contracts  shall  be  assumed  and 
performed  by  the  purchaser  or  purchasers, 
bis  or  their  heirs  and  assigns ;  (3)  and  upon 
the  express  condition  tbsit  such  purchaser  or 
purchasars,  his  or  their  successors  and  as- 
signs, shall  pay,  satisfy,  and  discharge  any 
Indebtedness  and  obligations  or  liabilities 
which  shall  have  been  contracted  or  incurred 
by  the  receivers  In  respect  thereto  before  the 
delivery  of  possession  of  the  property  sold." 

"It  Is  furither  ordered,  adjudged,  and  de- 
creed that  this  court  reserve  the  exclusive 
Jurisdiction  of  this  cause  for  the  purpose  of 
enforcing  and  executing  the  provisions  of 
said  decree  of  foreclosure  and  sale  entered 
October  14,  1909,  and  for  the  purpose  at  all 
times  of  protecting  said  grantee,  or  grantees, 
their  successors  or  assigns,  In  the  enjoyment 
of  the  property,  assets,  and  franchises  pur- 
chased under  the  aforesaid  decree  of  fore- 
closure and  sale  and  to  determine  any  and 
all  controversies  as  to  the  character,  extent, 
and  validity  of  the  possession  of  said  grantee, 
or  grantees,  their  successors  or  assigns,  ac- 
quired through  the  execution  of  said  decree 
and  hereunder,  and  for  the  purpose  of  enforc- 
ing all  the  obligations  and  liabilities  assumed 
by  said  grantee  or  grantees,  their  successors 
or  assigns,  under  and  by  virtue  of  the  afore- 
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said  decree  of  foreclosare  and  sale  or  any 
sobsequent  decree,  including  this  decree." 

The  evidence  on  behalf  ot  the  plaintiff 
tends  to  show  that  plaintiff  was  the  owner  of 
a  lot  of  piling,  and  about  August  1,  1909, 
placed  a  portion  of  same  upon  the  right  of 
way  of  defendant  at  its  regular  station,  at 
Shftwboro,  N.  C.  and  applied  to  the  agent  of 
the  defendant  company  for  two  can  on  which 
to  ship  the  piling ;  that  the  cars  were  put  on 
the  siding  the  next  day,  and  plaintiff  com- 
menced on  the  6tb  day  of  August  to  load  the 
cars;  that  defendant's  agent  objected  to  the 
manner  in  which  plaintiff's  servants  were 
loading  the  cars  and  proceeded  to  Instruct 
them  how  to  load,  and  that  tl^ereafter  the 
plaintiff's  servants  followed  strictly  the  in- 
structions of  the  defendant's  agent;  that  the 
defendant  carried  the  two  flat  cars  out  on  the 
switch,  but  never  moved  them  from  the  depot, 
and  refused  to  Issue  a  bill  of  lading  for  the 
cars ;  that  after  this  refusal  plaintiff  verbal- 
ly applied  for  cars  on  which  to  load  other 
piling  which  he  had  placed  on  the  right  of 
way  and  on  the  depot  grounds  and  in  the 
lane  leading  to  the  depot ;  that  some  of  the 
piling  was  not  moved  out  of  the  woods,  some 
distance  away,  because  plaintiff  had  placed 
on  the  station  grounds  and  in  the  station  lane 
as  much  of  the  piling  as  he  could;  that 
plaintiff  notified  the  defendant's  agent  that 
he  had  contracted  to  deliver  all  this  piling, 
that  on  the  cars,  that  on  and  near  the  right 
of  way,  and  that  in  the  woods,  to  a  party  In 
Portsmouth,  Va.,  In  ten  days,  and  that  plaln- 
,tlff  would  lose  his  sale  and  suffer  great  loaa 
if  cars  were  not  fumlahed;  that  defendant 
refused  to  famish  any  more  cars ;  and  that 
all  the  piling  was  damaged  or  dotroyed  and 
the  plaintiff  lost  the  aale  of  the  same. 

The  eyldenee  on  the  part  of  the  defendant 
tends  to  show  that  the  cars  were  loaded  by 
the  plaintiff  In  an  improper  manner  and 
could  not  be  moved  without  great  danger  to 
life  and  pnq^oty;  that  plalntUTa  attention 
was  called  to  the  fact  that  the  cara  were  not 
loaded  in  the  manner  required  by  the  rules 
of  the  company;  and  <Uiat  plaintiff  made  no 
demand  in  writing  for  cars  but  bis  demands 
were  all  Terbal. 

The  plaintiff  aiiked  for  actual  damages  and 
for  penalties  to  the  amount  of  several  hun- 
dred dollars  for  failure  to  furnish  the  cars, 
but  the  claim  for  penalties  was  abandoned 
by  the  plaintiff  and  only  the  action  for  dam- 
ages was  tried. 

W.  M.  Bond,  of  Gdenton,  for  appellants. 
Ward  &  Grimes,  of  Washington,  N.  G.,  fi»r 
appellee. 

BBOWN,  3.  (after  stating  the  ftets  as 
above).  The  defendants  assign  13  errors  bnt 
these  present  only  three  questions:  (1)  Is 
the  defendant  the  Norfolk  Sonthern  Ballroad 
Company  liable  for  the  tort  of  the  reoelvers? 
(2)  Was  it  the  duty  of  the  d^endants  to 
fnmlsh  the  cars  on  a  vertnl  demand? 


Are  the  defendants  liable  for  not  furnishing 
cars  for  the  shipment  of  the  piling  not  ac- 
tually placed  on  defendants'  right  of  wayl 
We  are  of  opinion  that  each  of  these  ques- 
tions must  be  answered  in  the  affirmative^ 

The  first  question  is  disposed  of  by  our 
decision  In  Lassiter  v.  Norfolk  Southern  B. 
R.  Co.,  79  S.  E.  264,  at  this  term.  In  addition 
to  what  Is  so  well  said  by  the  Chief  Justice  In 
the  Lassiter  Case,  we  think  a  fair  Interpreta- 
tion of  the  decree  of  the  Circuit  Court  of  the 
United  States  is  that  the  court  did  not  Intend 
to  In  any  way  interfere  with  the  rights  of 
parties  guaranteed  to  them  by  the  act  of 
Congress.  We  deduce  from  the  pleadings,  the 
course  of  the  trial,  and  the  brief  of  the  de- 
fendant that  it  does  not  contend  that  it  Is  not 
liable  if  the  receivers  are  liable,  bnt  ttiat  the 
said  court  la 'without  Jurisdiction  to  deter- 
mine the  liability  of  the  receivers.  We  cannot 
for  a  moment  assume  that  the  Circuit  Court 
of  the  United  States  Intended  to  enter  a  de- 
cree so  plainly  Tlolative  of  a  federal  statnt& 

[1]  Second.  The  d^endants  Invoked  sec- 
tion 2634a  of  the  Bevlsal  of  1908  to  sustain 
their  contration  that  plaintiff  cannot  recover 
damages  for  failure  to  recelre  and  ship 
the  piling  unless  there  was  a  written  donend 
for  the  cars.  Bnt  tills  section  applies  only 
to  actions  to  recover  penalties  and  was  not 
Intended  to  In  any  way  relieve  the  railroad  of 
Its  common-law  duty  to  transport  fright  teai- 
dered  it  within  a  reasonable  time.  In  aprafc- 
Ing  to  this  quesflon  In  Meredith  v.  Ballroad 
Co.,  m  N.  a  480.  60  S.  B.  2,  Mr.  Justice 
Contt»  says:  "It  Is  to  be  noted  that  the 
basis  of  this  action  Is  the  alleged  breadi  ot 
the  duty  Imposed  by  the  common  law  upon 
carriers  to  safely  carry  and,  within  a,  rea- 
sonable tlme^  dellvw  goods  tendered  than  for 
that  purpose  For  failure  to  perform  this 
duly  the  person  Injured  has  a  cause  of  ac- 
tion In  which  be  may  recovw  sncb  damages 
as  he  sustained  within  the  reasonable  con- 
templation of  the  parties  to  the  contract 
To  this  common-law  duty  the  Legldatore 
added  a  statutory  duty,  fixing,  for  that  pui^ 
pose,  a  deflnlte  time  within  which  such  duty 
should  be  pwfonned,  giving  to  the  prason 
Injured  an  action  for  a  fixed  penalty.**  The 
act  does  not  supersede  or  altar  the  dniy  of 
the  company  at  common  law.  The  penalty  in 
the  -case  iffovlded  for  is  supraadded.  The 
act  merely  enforces  an  admitted  duty. 
Branch  v.  Ballroad,  77  N.  O.  S47. 

[2]  Third.  It  to  elementary  that  the  law 
does  not  reqnln  a  man  to  do  a  vain  thing. 
The  plaintiff  loaded  two  cars  which  the  de- 
fendants refused  to  mova  He  filled  the  de- 
pot yard  and  the  station  lane  wlUi  piling 
and  demanded  cars  upon  which  to  load  It, 
and  the  defendants  refused-  to  furnish  them. 
He  notified  the  defendants  that  he  had  more 
piling  In  the  woods  nearby  ready  to  place  for 
loading,  and  the  defendants  still  refused  to 
move  that  whlidi  had  been  loaded  or  to  fur- 
nish cars  for  that  which  had  been  placed. 
Under  these  drcnrostanees  it  would  hare 
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teea  the  acme  of  folly  tar  plaintiff  to  hare 
hauled  the  otlier  piling  and  ecattered  it  along 
thetdgliwa7>  . 

A  case  directly  In  point  is  Houston,  XL  ft 
W.  T.  R.  B.  Co.  T.  Campbell.  91  Tex,  561,  46 
S.  W.  2.  4ft  Ll  B.  A.  226.  In  that  case  the 
coort  says:  '*And  it  is  tnaisted  that  the  plain- 
tiff did  not  even  bare  the  wood  pr^iared  for 
sUpment  In  this  cas^  and  that  therefore  he 
cannot  recover.  There  was  bnt  a  small  part 
of  tibe  wood  ready  for  shipment  at  the  time 
tbe  cars  were  demanded  which  the  defendant 
failed  to  fnmlsh.  But  was  the  plaintiff 
txnind  to  provide  Oia  wood  with  wliidi  to 
fulfill  hifl  contract  with  Keller,  and  to  offer 
It  at  the  depot  for  transportation,  after  the 
agents  of  defendant  had  refused  to  furnish 
cars  for  that  purpose?  We  tliink  not.  A 
similar  question  arose  in  the  case  of  Texas 
P.  R.  Co.  T.  Nicholson,  61  Tex.  491,  and  it 
\nis  there  held  that  a  tender  of  the  property 
was  unnecessary  where  the  proposed  shipper 
had  been  informed  in  advance  that  it  was 
not  required  and  would  not  be  accepted. 
That  was  a  case  of  a  breach  of  contract  to 
ship  at  a  certain  time;  bnt  the  principle  Is 
ttie  same.  The  rule  announced  la  a  general 
one  and  applies  to  all  offers  and  tenders. 
When  the  defendant  Icnew  that  tbe  transpor- 
tation would  not  be  furnlsbed,  he  was  not 
bound.  In  order  to  recover  for  the  wrong 
done  him,  to  prepare  and  offer  tbe  wood. 
Aa  argued  by  bis  counsel,  it  was  bis  duty 
to  pursue  that  course  best  calculated  to  les- 
sen the  damage  resulting  from  the  wrong," 

In  Waugh  r.  Gulf,  0.  &  S.  F.  Hallway  Oo. 
(Tel.  av.  App.)  131  S.  W.  843,  tbe  plaintiff 
donanded  cars  for  tbe  shipment  of  logs.  The 
railroad  failed  to  furnish  tbe  cars  and  was 
held  liable  for  special  damages  Incurred  by 
plaintiff  in  keeping  team  ready  to  haul  and 
load  tbe  logs,  and  also  for  damages  to  logs 
that  were  worm-eaten.  It  appears  from  the 
facts  In  tbe  above  case  that  a  part  of  the 
logs  bad  not  been  hanled  at  all,  but  plain- 
tiff had  demanded  cars  and  the  company  had 
promised  to  furnish  them. 

In  Ethrldge  v.  Central  of  Georgia  R.  R., 
136  Ga.  677,  71  S.  E.  1068,  38  L.  R.  A  (N. 
S.)  932,  Ann.  Cas.  iei2D,  128,  the  court  says: 
"It  was  not  necessary  that  the  plaintiff  should 
haul  and  deposit  on  the  right  of  way  the 
wood  he  had  cut  In  order  for  blm  to  have 
a  right  of  action  because  of  the  company's 
refusal  to  receive  It  •  •  •  Tbe  plaintiff 
alleged  that  he  bad  hauled  and  deposited 
on  the  right  of  way  of  the  defendant  com- 
pany a  part  of  the  wood  be  had  cut  and  cord- 
ed for  the  purpose  of  having  It  shipped  by 
Qie  defendant  company.  It  would  have  been 
a  useless  expense  to  have  deposited  the  rest 
of  the  wood  on  tbe  right  of  way  If  the  com- 
panr  would  not  receive  It  there."  This  case 
is  on  all  fours  with  the  facts  In  the  case 
at  bar  and  is  a  convlndi^  authority. 

Upon  consideration  of  the  whole  case  we 


are  of  opinion  that  tiie  Judgment  of  the  su- 
perior court  should  be  affirmed,  and  It  Is  so 
ordered. 


DAVENPORT  et  al.  v.  COMMISSIONERS 
OF  PITT  COUNTY. 

(Suprems  Oonrt  of  North  Carolina.    Oct  1, 

1913.) 

1.  Appbaz.  ANn  Ehbob  a  1009^  — Findings 
or  Fact  in  Equitt. 

While  findinf;B  of  fact  by  ' the  trial  Judge 
in  Injunction  orders  are  not  binding  upon  the 
appellate  court,  they  ate  entitled  to  due  weight 
and  consideration. 

[Ed.  Note.— For  otiur  eases,  see  Appeal  and 
Error,  Cent  Dig.  K  8870-8978;  Dec.  Dig.  | 
1009.*] 

2.  BbIDGES  (S  7*)— ESTABLIHimBNT  OF  BBXDQ- 

i»— DiscBBnow  or  Couhtt  Co-dbt. 

The  establisbmeot  of  a  county  bridge  rests 
In  the  dlecretion  of  the  county  commisaionera, 
and,  in  the  absence  of  fraud  or  oppression,  their 
discretion  cannot  be  reviewed  by  the  Supreme 
Court. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Cent  Dig.  SS  8-13,  16,  16;  Dec  Dig  |  7.*J 

Appeal  from  Superior  Court,  Pitt  County; 
Allen,  Judge. 

Suit  by  J.  R.  Davenport  and  others  against 
the  Commissioners  of  Pitt  County.  From  an 
order  dissolving  an  injunction,  plaintiffs  ap- 
peal. AfiOrmed. 

The  trial  court  made  the  following  find- 
ings of  fact: 

"(1)  That  the  reooluttim  in  controvert 
was  passed  by  the  hoard  of  commissionwB  on 
November  1^  1912;  it' being  an  adjourned 
meeting  from  tbe  regular  meeting  which  was 
held  on  Monday,  November  4, 1912. 

"Ct)  That  on  the  first  Monday  in  Decem- 
ber, 1912,  there  was  a  motion  by  plaintiffs  to 
resdnd  Oie  action  of  the  commissioners  in 
passing  the  resolution  ta  controversy,  and  on 
said  motion  b^ng  made  all  action  on  said 
resolution  was  deferred. 

"(3)  That  said  commissioners  In  passing 
said  resolution  on  November  14th  acted  In 
good  faith  and  within  the  discretion  vested 
In  them  by  law. 

"(4)  That  the  defendants,  the  present  board 
of  commissioners  of  Pitt  county,  have  acted 
in  good  faith  and  within  tbe  discretion 
vested  in  them  by  law  in  regard  to  the  reso- 
lution in  controversy. 

"(5)  That  Boyd's  Ferry  Is  a  public  ferry, 
and  the  roads  leading  up  to  said  ferry  on  the 
north  and  south  side  of  said  ferry  are  public 
roads. 

"(6)  That  a  bridge  at  Boyd's  Ferry  is  a 

public  necessity." 

Albion  Dunn  and  Harry  Skinner,  both  of 
GreenvIUe,  for  appellants.  Julius  Brown,  F. 
G.  James  &  Son,  and  Jarvis  A  Wooten,  all  of 

Greenville,  for  appellee. 

BROWN,  J.  Tbe  object  of  this  action  is 
to  enjoin  tbe  defendant  from  constructing  a 
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public  bridge  In  lien  of  a  pnbUe  ferry  whidi 
bag  been  operated  for  many  years  across  Tar 
river  at  Boyd's  Ferry,  wholly  within  tbe 
county  of  Pitt 

We  bare  examined  tbe  affidavits  printed 
in  the  record,  and  can  -find  no  evidence  of 
frand  or  corruption,  or  of  a  gross  abnse  of 
discretion,  and  we  fully  concur  In  tbe  finding 
of  his  honor  that  tbe  defendants  have  acted 
in  good  faith  and  within  the  discretion  vest- 
ed in  them  by  law  in  r^rd  to  the  wisdom 
and  feaelblltty  of  erecting  tbe  bridge. 

[11  WhUe  tbe  findings  of  fftct  of  tbe  judge 
of  the  superior  court  are  not  Undlng  on  us 
Id  injunction  orders,  we  give  tbon  dne  we^t 
and  consideration,  and  we  fully  concur  in 
those  made  in  this  case. 

It]  In  adopting  the  resolution  to  build  the 
bridge,  the  defendants  acted  well  within 
their  legal  powen.  In  the  absence  of  fraud, 
or  oppression,  it  is  a  matter  within  th^r 
sound  discretion,  and  will  not  be  reviewed 
by  us.  Olenn  t.  Gommlstdoners,  139  N.  G. 
412,  52  S.  E.  68;  Brodnaz  v.  Groom.  64  N. 
C.  245  ;  7  Am.  ft  Eng.  Ency.  of  Law,  1009; 
10  Am.  ft  Eng.  Bncy.  of  Law,  423. 

In  discuBslng  tbe  discretion  of  county  com- 
missioners In  building  bridges,  in  Brodnax 
T.  Groom,  64  N.  G.  2S0,  Judge  Pearson  says: 
"In  short,  this  court  ia  not  capable  of  con- 
trolling the  exercise  of  power  on  the  part  of 
the  General  Assembly,  or  of  tbe  county  au- 
thorities, and  It  cannot  assume  to  do  so,  with- 
out puttiiv  Itself  in  antagonism  as  well  to 
the  General  Assembly,  as  to  tbe  county  an- 
tfaorltlMi,  and  erectifag  a  despotism  of  five 
men,  which  is  opposed  to  the  fundamental 
principles  of  our  government,  and  tbe  usage 
of  all  times  past" 

Tbe  principle  laid  down  In  this  often  cited 
case  lias  been  consistently  adhered  to,  and 
never  departed  from  by  this  court  where  the 
act  is  clearly  within  the  power  of  the  county 
authorities  and  no  fraud,  corruption,  or  op- 
pression is  shown. 

Affirmed,  and  actton  dismissed. 


BARKER  V.  MASSACHUSETTS  MTTT. 
LIFE  INS.  GO.  et  al. 

(Snpieme  Oonrt  of  North  GaroUna.   Oct.  1, 
1913.) 

L  Evidence  (f  317*)— Heabsat— Btatehsht 

or  Person  Since  Deceased. 

Id  an  action  upon  policies  of  insuraDce, 
where  the  only  defense  was  suicide,  testimony 
of  the  insureds  wife  and  beneficiary  that  some 
8  or  10  moDtbs  before  his  death  he  stated  to 
her  that  he  needed  a  pistol  as  deputy  sheriff 
and  was  thinkiDg  of  getting  one,  and  a  later 
conversation  as  to  the  need  of  a  pistol  to  pro- 
tect her  in  his  absence,  offered  to  rebut  the  the- 
ory of  suicide,  based  on  his  purchase  of  a  pistol 
on  the  day  he  waa  killed,  were  Incompetent  aa 
hearsay. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S§  1174-1192 ;  Dec.  Dig.  f  317.*] 


2.  Evidence  (}  122*)— Relbvanot— Bv  Gn- 
TA— Stateuents  befoke  Event. 

Such  statements  could  throw  no  possible 
light  upon  tlie  gneatloD  whether  insared  had 
an  intention  of  killing  liimaelf  at  the  time  be 
bought  a  pistol  and  were  no  part  ikI  tiie  res 
gestie. 

[Ed.  Note.— For  other  eases,  see  Eridencck 
Cent  Dig.  f{  839-850;  Dec.  Dig.  S  122.*] 

8.  Evidence   (|  272*)— Declabations— Deo- 
labationb  against  intebest. 

Declarations  against  a  party's  Interest  are 
competent 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  1105-1107;   Dec  Dig.  f  272.  •j 

4.  Evidence  (t  271*)— Dbclabations— Self- 
Sexvinq  Declaeationb. 

In  an  action  on  life  policies,  where  the 
only  defense  was  suicide,  his  statement  to  his 
wife  8  or  10  months  before  his  deatii  that  he 
needed  a  pistol  as  deputy  sheriff  was  incompetent 
as  self-serving  declarations,  when  tinfy  were 
not  in  corroboration  of  competent  stateooentB. 

[Ed.  Note.— For  oUier  cases,  see  Evidence, 
Cent^pig.  H  1068-1079;  1061-1104;  Dec.  Di«. 

5.  Appeal  and  Eebob  (I  1050*)— Haemuebs 
Ebbob— Admission  of  Evidence. 

In  an  action  on  Ufe  policies,  where  the 
only  defense  waa  snicide,  held,  that  the  errone- 
ous admission  of  irrelevant  evidence,  hearsay 
evidence,  and  self-serving  declarations  as  to  why 
deceased  bought  the  pistol  by  which  he  waa 
killed  was  injurious  and  prejudicial. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 


Error,  Gent  Dig.  11  1068,  1060;  4163-4157, 
4166;  Dk!.  Dig;  I  Y0Ha<T 

Appeal   from   Superlmr  Court,  Carteret 

County ;  Allen.  Judge. 

Action  by  Mamie  W.  Barker  against  the 
Massachusetts  Mutual  Life  Insurance  Com- 
pany and  another.  Judgment  for  plalntUE, 
and  defendants  appeaL   New  trial. 

Gnion  ft  Gulon,  of  New  Bern,  for  appel- 
lants. A.  D.  Ward  and  T.  D.  Warren,  both 
of  New  Bern,  for  appellee. 

CLARE,  G.  J.  This  is  an  action  by  the 
widow  of  Joseph  C.  Barker  on  two  policies 
issued  by  tbe  defendants  separately  upon  the 
life  of  her  husband,  in  which  she  was  named 
as  beneficiary.  The  actions  were  brought 
separately,  but  by  consent  they  were  consoli- 
dated and  tried  as  one;  the  same  questions 
being  presented.  Indeed,  tbe  only  matter  at 
issue  is  the  defense  that  the  insured  come 
mltted  suicide. 

[1]  The  plaintifT  was  allowed  to  testify 
that  some  8  or  10  pionths  t>efore  her  hue- 
band's  death  he  stated  to  bar  that  he  needed 
a  pistol  as  deputy  sheriff  and  was  tl^t"<tt"g 
of  getting  one,  and  she  also  gave  a  conver- 
sation on  another  occasion,  later,  between 
herself  and  husband,  as  to  the  need  of  a  pis- 
tol to  protect  herself  in  his  absence.  The 
object  of  this  testimony  was  of  course  to 
rebut  the  theory  of  suicide  based  upon  the 
purchase  of  the  pistol  by  him  on  the  evening 
or  afternoon  of  March  7,  1911;  tbe  evidence 
being  uncontradicted  that  the  insured  was 
killed  by  that  pistol,  in  bis  own  hands,  6:30 
the  next  morning.  Hie  controveray  is  as  to 
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wbetber  sacb  killing  wu  Intentional  or  ac- 
cidental. 

[2-4]  The  convovatlons  testlfled  to  by  the 
wUe  as  having  occnxred  "8  to  10  months  pre- 
Tiondy"  and  at  the  other  time  were  Incom- 
petent as  hearsay.  They  could  not  possibly 
be  a  part  of  the  res  gestae.  The  times  were 
too  remote  for  that  purpose.  Such  eonrersa- 
tlons  were  not  merely  Inelerant  bnt  were 
calculated  to  prejudice  the  defense.  That 
the  assured  had^  or  had  not,  an  intention 
to  buy  a  i^stol  for  a  Intimate  purpose  8  or 
10  months  previously  and  on  the  other  occa- 
sion referred  to*  two  weeks  before  tile  death, 
covJd  throw  no  possible  light  opon  the  qnes- 
tion  whether  he  had  an  intention  to  Ull 
himself  at  the  time  he  bought  this  pistol. 
Nor  could  hearsay  evidence  of  his  dedlara- 
tlons  to  his  wife  in  his  own  favor  on  those 
occadons  be  admissible.  Declarations 
against  the  party's  interests  are  competent 
but  not  s61f-Bervlng  statements,  except  in 
corroboration  of  con4)etent  statements. 

Suppose  the  assured  had  not  succeeded  in 
the  act  and  had  been  Indicted  therefor, 
could  these  declarations  have  been  adndtted 
in  Us  fhTor?  On  the  other  hand,  suppose  he 
bad  been  indicted  for  murder  committed  with 
that  i^tol  (the  killing  of  some  <me  else  than 
himself),  could  these  declaratlms  made  to 
his  wife  wedES  and  months  iwevloualy  of  his 
disposition  to  buy  a  pistol  for  a  legitimate 
purpose,  which  purpose  was  not  then  exe- 
cuted, be  admitted  to  rebut  the  presumption 
arising  from  the  killing  with  a  deadly  weap- 
on? Suppose,  indeed,  on  such  Indictment  for 
bonddde  the  same  question  had  arisen  as 
here  whether  the  Ahooting  was  intentional  or 
accidental,  would  such  previous  statement  by 
him  of  an  nnexeented  intention  be  compe- 
tent in  his  defense?  We  think  not  It  fel- 
lows, therefore,  that  they  were  incompetent 
when  the  question  Is  whethor  the  killing  of 
himself  was  accidental  or  intentional. 

[I]  We  are  not  disposed  to  grant  a  new 
trial  fer  error  in  the  admission  or  rejection 
of  testimcmy  unless  we  can  see  that  it  was 
prejudicial,  but  we  think  that  the  admission 
of  this  testimony  must  have  been  Injurious 
to  the  defendants.  It  was  Introduced  fer  that 
purpose 

There  must  be  a  new  triaL 


DANIEL  V.  DIXON  et  nx. 

(SopreDU  CSonrt  of  North  Carolina.    Oct.  1, 
1918.) 

1.  Cahceixatioit  of  Instbvukrts  a  69*)— 
Relief  to  Defendant— OoHPxnsATUHr  iob 

IMPBOVNENTS— AKOUNT. 

Under  Bevlsal  190S.  S  062.  providins  tbat 
any  defeodant  against  whom  a  judgment  Bball 
be  rendered  for  land  may  preseot  a  petition 
statins  that  he  or  those  under  whom  be  claime, 
while  holding  the  premises  under  a  color  of 
title  believed  to  be  good,  have  made  permanent 
improvements  thereon,  and  prayinEr  that  he  may 
be  allowed  therefor  ''over  and  above  the  value 
of  the  use  and  occupation  of  such  land,"  and 


that  thereupon  the  court  may  Impanel  a  jury 
to  assess  plaintiff's  damages  and  the  allowance 
to  defendant  for  such  improvements,  where,  in 
an  action  to  set  a^de  deeds,  it  was  adjudged 
that  plaintiff  was  entitled  to  recover  rents  and 

E refits,  it  was  error  to  render  judgment  against 
im  for  the  value  of  the  betterments  as  found 
by  the  Jury  vrlthout  deducting  Uie  rents  and 
profits. 

[Ed.  Note.— For  other  casea  see  Cancellation 
of  Instruments,  OenL  Dig.  (1  119-125;  Dec. 
Dig.  i  09.*] 

2.  Canceixatioit  or  Instbithbkts  (|  59*)  — 
Compensation  iob  Ikfbovbhents  — 
Amount. 

Under  such  section,  in  an  action  against 
a  husband  and  wife  to  set  aside  deeds,  where 
the  wife  was  still  a  tenant  in  common  with 

{tlaiotiff  after  the  setting  aside  of  the  deeds, 
t  was  error  to  render  judgment  against  plain- 
tiff for  the  full  value  of  the  bettermenta  as 
found  by  the  jury,  as  he  should  have  been 
charged  with  only  one-half  thereof. 

(Ed.  Note.— For  ot^er  caseik  see  Cancellation 
of  Instruments,  Cent  Dig.  H  119-125;  Dec. 
Dig.  {  59.*] 

8.  pAETrriON  ({  78*)  —  Incidental  Belief  — 

Impbovbments. 

On  a  partition  of  land,  the  party  making 
betterments  is  entitled  to  bave  the  part  im- 
proved by  him  allotted  in  bis  share.  In  which 
case  he  recovers  nothing  for  the  betterments. 

[Ed.  Note.— For  other  eases,  see  Partition, 
Cent.  Dig.  H  211-223;   Dec.  Dig.  i  78.*] 

4.  Impbovemknts  a  4*)  —  Compensation — 

Statutobt  Pbovisions. 

Under  Revisal  1905,  S  662,  providing  tbat 
any  defendant  against  whom  a  judgment  shall 
be  rendered  for  land  may  present  a  petition 
stating  that  he  or  those  under  whom  be  claims 
have  made  permanent  Improvements  thereon, 
and  playing  that  he  may  be  allowed  for  the 
same,  and  that  thereupon  the  court  may  im- 
panel a  Jury  to  assess  plaintiffs  damages  and 
the  allowance  to  defendant  for  the  improve- 
ments, the  right  to  an  allowance  for  betterments 
is  not  restricted  to  actions  of  ejectment 

[Ed,  Note.— For  other  cases,  see  Improve- 
ments, Gent  Dig.  if  4.  7-26;  Dec.  Dig.  {  4.*] 

Appeal  from  Sup«ior  Court,  Pitt  County ; 
Allen.  Judge. 

Action  by  Sidney  Daniel  against  E.  S.  Dix- 
on and  wife  to  set  aside  certain  deeds. 
From  a  Judgment  against  plaintiff  for  bet- 
terments, he  appeals.  Beversed. 

Julius  Brown,  of  Greenville,  and  H.  S. 
Ward,  of  Washington,  N.  0.,  for  appellant 
T.  J.  Jarvls  and  Harry  Skinner,  both  of 
Oreenvill^  for  appellees. 

CLABK,  C.  J.  [1,2]  This  was  an  action 
to  set  aside  and  annul  certain  deeds.  There 
was  verdict  and  Judgmeut  in  favor  of  the 
plaintiff,  and  the  Judgment  was  affirmed  In 
this  case,  161  N.  C.  377,  77  S.  B.  305.  The 
defendants  then  filed  their  petition,  under 
Bevlsal,  i  652,  for  betterments.  The  Jury 
found  that  the  defendants  "had  good  reason 
to  believe,  and  did  believe,  that  at  the  time 
they  were  making  improvements  on  the  land 
tbat  they  bad  a  good  title  thereto,"  and  that 
"the  premises  had  been  enhanced  in  value  at 
this  time  1^  reason  of  said  iminovements 
$700." 

The  only  point  presented  Is  as  to  the  cor- 
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rectaieBs  of  the  Judgment  The  court  «lgned 
Judgment  against  ttie  plaintiff  for  9700  bet- 
terments without  any  dedncttons  for  rents 
and  profits  adjudged  to  the  plaintiff  In  a 
former  trial,  which  the  law  provides  shall  be 
deducted,  and  wltturat  regard  to  the  fact  that 
the  plaintiff  and  the  feme  defendant  are 
still  t«iants  In  common  and  that  the  feme 
defendant  will  get  the  benefit  of  the  Improve- 
ments equally  with  the  idalntlff.  To  charge 
the  plaintiff  with  the  whole  of  the  added 
value  would  be  contrary  to  law  and  natural 
Justice  as  well. 

[31  Where  there  Is  a  partition  of  property, 
the  party  making  betterments  is  entitled  to 
have  the  part  improved  by  him  allotted  In 
his  share,  in  which  case  he  recovers  nothing 
for  the  betterment  which  he  has  placed  upon 
the  property  which  has  thus  become  his  own. 
Pope  V.  Whitehead,  68  N.  C.  191 ;  CoUett  v. 
Hepderson,  80  N.  O.  337 ;  Holt  v.  Conch,  125 
N.  C.  456,  34  S.  703,  74  Am.  St  Rep.  648. 
But  In  the  present  case  there  is  no  partition, 
and  one-half  of  the  added  value  of  $700 
placed  upon  the  whole  property  by  reason  of 
the  betterments  Inures  to  the  benefit  of  the 
defendants  whose  half  interest  In  the  prop- 
erty is  increased  $350,  and  they  are  entitled 
to  recover  from  the  plaintiff  only  the  added 
value  of  $350  which  by  reason  of  the  improve- 
ments will  enhance  the  plaintiff's  Interest  In 
the  property.  In  putting  $700  in  added  val- 
ue on  the  property  they  have  spent  $350  for 
their  own  benefit  and  $890  for  the  benefit  of 
the  plaintiff. 

There  was  a  former  Judgment  in  this  case 
at  November  term,  1912,  which  was  affirmed 
(161  N.  C.  377,  77  S.  E.  305),  which  adjudged 
that  the  plaintiff  was  entitled  to  one-half  in- 
terest in  the  land  described  in  the  pleadings 
charged,  however,  with  the  payment  of  one- 
half  of  $771.88,  which  the  defendants  had 
disbursed  in  paying  off  a  mortage  on  the 
property  less  one-half  the  rental  value  of  the 
property  while  In  the  hands  of  the  defendant ; 
the  Jury  having  fbund  the  average  rental 
value  to  be  $150  per  year. 

The  plaintiff  tendered  a  Judgment  charg- 
ing himself  with  one-half  of  said  $771.88  with 
interest  and  for  $350,  one-half  of  said  betr 
terments,  and  charging  the  defendants  with 
one-half  of  the  rents  and  profits  with  inter- 
est By  this  calculation  the  defoidauts 
would  recover  of  the  plaintiff  $184it9.  This 
calculation  and  adjustment  is  correct,  and 
the  court  should  have  signed  the  Jud^ent 
tendered  by  the  plaintiff.  The  latest  case  on 
the  subject  of  betterments  Is  Whitfield  v. 
Boyd.  158  N.  G.  451.  74  S.  E.  462,  whldi  was 
like  this,  a  recovery  of  an  undivided  Interest 
in  land,  and  the  court  held  that  It  was  In 
effect  a  proceeding  in  ejectment  and  that 
betterments  could  be  assessed. 

14]  We  cannot,  however,  agree  wlQi  the 
contention  of  the  plaintiff  that  betterments 
are  only  allowed,  under  the  atatnte,  in  eject- 


ment There  is  no  such  restriction  tterein. 
Indeed,  if  no  petition  for  betterments  had 
been  filed,  tt  is  generally  recognized  that 
when  tenants  in  common  have  partition  the7 
are  entlUed  to  lands  im  wUcb  they  have 
made  Improv^ents  assigned  to  them  with- 
out credit  for  the  improranents  placed  tiiere- 
on.  Poioe  T.  Whitehead,  68  N.  CL  191.  Thla 
can  be  done  when  there  la  an  actual  partl- 
tltni;  but  when  there  is  no  partition,  or  there 
is  a  sale  for  partition,  the  added  Improve- 
ment goes  to  swell  the  value  of  the  whole 
tract,  and  the  defendwts  here  can  only  re- 
cover, as  above  stated,  their  one-half  of  the 
betterment  which  was  for  the  ben^t  of  the 
plaintiff,  deducting  therefrom  the  balance 
due  by  them  to  the  jdalntiff  In  accordance 
with  the  Judgment  of  Novonber  term,  1912. 

The  amount  of  rents  set  off  against  the 
claim  for  betterments  does  not  exceed  those 
accruing  within  three  years  before  the  be- 
ginning of  this  action.  The  other  rents  and 
profits  were  set  off  against  the  lien  paid  off 
by  the  defendants,  and  an  adjustment  de- 
creed by  the  Judgment  of  November  term, 
1912. 

The  Judgment  should  be  set  aside,  and  a 
new  Judgment  entered  in  the  court  below  in 
aocordance  with  this  opinion. 

Reversed. 


ANDERSON  v.  HARRINGTON  et  aL 

(Supreme  Court  of  North  Carolina.    Oct  1, 
1913.) 

L  TB08TS    (H    17,    18*)  — DaCLABATION  OF 

Tbust  —  Oral  Agbeement  —  Statutb  of 
Fbacds. 

The  statute  of  frauda  requiring  that  a  sale 
of  land  must  be  evidenced  by  a  memorandum 
signed  by  the  party  to  be  charged  has  no  ap- 
plication to  a  declaratioQ  of  trust  as  to  land. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  H  16-24;  Dec  Dig.  H  17,  la*] 

2.  TstTSTS  (i  86«)  —  CteKATIOH  —  OmX  AOBBE- 

MBNT. 

It  is  not  necessarr  that  a  trust  be  declared 
in  an;  particular  mode,  and  where  money  was 
loaned  a  purchaser  of  land  to  pay  the  price, 
and  a  deed  taken  In  the  lender's  name  under 
an  oral  agreement  that  when  the  loan  should 
be  repaid  each  would  have  a  half  interest  in 
the  land,  a  trust  was  thereby  created  in  favor 
of  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Ceat 
Dig.  tS  46-^>0 ;  Dec.  Dig.  fSS*} 

Appeal  from  Superior  Court,  Craven  Coun- 
ty; Allen,  Judge. 

Action  by  George  F.  Anderson  against  W. 
H.  Harrington  and  another.  From  a  Judg- 
ment  for  plaintiff,  the  defendant  named  ap- 
peals.  Affirmed. 

This  issue  was  submitted  to  the  Jury  by 
the  court:  *'Dld  the  plaintiff  and  defendant 
contract  and  agree  as  alleged  In  section  1  of 
the  complaint,  and  was  the  deed  made  to 
Harrington  in  acoordanoe  wltii  said  agree- 
meati  Answer:  Yes." 


•For  other  eases  see  tama  topio  and  ■ectlon  NUUBSR  In  Dec.  Dls.  ft  Am.  Dig.  Key-No.  Barlea  ft  Rap'r  Indezoa 

Digitized  by  Google 


N.a) 


SHELTON 


▼.  WUITB 


427 


Section  1  of  the  complaint  Is  as  follows: 
Tbat  prior  to  April  il,  1911,  the  plalntUf  had 
bargained  for  tike  purchase  of  the  tract  of 
land  her^  referred  to  at  the  price  of  %4B0, 
and  applied  to  the  defendant  H.  Harrii«< 
ton  for  the  money,  whereupon  It  was  agreed 
betwe^  the  plalntlH  and  W.  H.  Harrington 
that  plaintiff  ahoold  buy  the  property  and 
draw  on  the  defendant  W.  H.  Harrington  for 
tbe  purdiase  money,  and  then  the  plaintiff 
was  to  proceed  with  the  cutting  of  the 
standing  timber  <m  the  tract  and  sell  the 
same  and  tarn  over  the  net  proceeds  to  the 
defendant  W.  H.  Harrli^Eton,  imtll  sndi  pay- 
ments bad  amounted  to  tbe  purchase  price, 
and  that  they  wotdd  then  sell  the  land  and 
divide  tbe  proceeds  then  bMweoi  them,  dure 
and  share  alike,  or  otiierwise  tbey  would  be 
equal  owners  In  the  land  after  the  said  W. 
H.  Harrington  had  been  paid  the  pnrc3iaBe 
money. 

It  Is  adndtted  in  the  answer  that  Cbe  deed 
to  the  land  and  timber  was  executed  to  de- 
f oiduit  by  A.  J.  Waters  and  wife  on  Apra  lli 
ISIL  It  la  farther  admitted  nhat  plaintiff 
made  a  draft  on  defend^t  W.  H.  Harrington 
for  the  said  «460  with  which  to  pay  the 
grantor  in  tbe  said  deed,  which  draft  was 
paid  and  honored  by  the  said  W.  H.  Barring- 
ton." 

Upon  these  admissions  and  the  finding 
of  the  Jurr,  his  honor  adjudged  '^at  W.  H. 
Harrington  be  first  paid  tin  balance  of 
tbe  $450  purdiase  mon^,  and  the  balance 
be  equally  divided  between  tlie  plaintiff 
and  defendant,  tbat  costs  including  this  term 
be  taxed  against  the  defendant  W.  H.  Har- 
rington, that  for  purpose  of  division  D.  L. 
Ward  and  W.  D.  Mclver  be  appointed  com- 
missioners to  make  sale  of  tbe  land  and  tim- 
ber according  to  law."  The  defendant  ex- 
cepted and  appealed. 

D.  L.  Ward,  of  New  Bern,  for  appellant 
W.  D.  Hdver,  of  New  Bern,  for  appellee. 

BROWN,  J.  In  the  view  we  take  of  this 
case.  It  is  unnecessary  to  consider  each  of 
the  numerous  assignments  of  error.  In  the 
briefs  the  action  appears  to  be  treated  as 
one  to  settle  a  copartnership,  whereas  It  Is 
in  reality  an  action  to  set  up  and  establish  a 
parol  trust  in  land.  The  defendant  requested 
bis  honor  to  chaise  the  Jury:  "There  Is  no 
evidence  In  this  case  to  sustain  a  recovery 
of  an  Interest  in  land.  In  order  to  recover 
land,  there  must  be  some  memorandum  In 
writing  signed  by  the  party  to  be  bound 
thereby."  This  Is  not  an  action  for  specific 
performance  of  a  contract  In  tbe  sale  of  land, 
but  one  to  establish  a  trust.  One  of  the  fonr 
methods  of  creating  a  trust  is  by  contract, 
based  upon  valuable  consideration,  to  stand 
seised  to  the  use  of,  or  In  trust  for,  another. 
Wood  V.  Ch«rry,  73  N.  C.  115. 

[1]  It  Is  80  weU  settled  in  this  state  that 
the  statute  of  frauds,  requiring  a  memoran- 


dum In  writing  In  respect  to  the  sale  of 
land  to  be  signed  by  the  party  charged, 
does  not  apply  to  tbe  declaration  of  trusts 
that  It  Is  a  waste  of  time  to  discuss  tbe  qoes* 
tlon  at  this  late  day.  Biggs  t.  Swann,  69 
N.  0. 118. 

[2]  At  common  law  it  was  not  necessary 
that  a  trust  be  declared  In  any  particular 
mode.  In  England  tbe  statute  requires  tbat 
declarations  of  trust  be  evidenced  and  proved 
by  some  writing,  but  in  this  state  there  is 
no  such  requirement,  and  therefore  the  mat- 
ter stands  as  at  common  law.  v. 
Swann.  59  N.  a  118;  Shelton  v.  Shelton, 
58  N.  a  292.  In  view  of  this  well-settled 
principle,  It  has  been  held  that,  where  one 
person  buys  land  under  an  agreement  to  do 
BO  and  to  hold  it  for  another  until  he  re- 
pays the  purchase  money,  the  purchaser  be- 
comes a  trustee  for  -the  party  for  whom  he 
pnrtihases  the  land.  Oobb  t.  Bdwards,  117 
N.  G.  244,  28  S.  S.  241;  Holden  T.  Strick- 
land. 116  N.  a  185,  21  a  B.  684;  Owens 
WUUams.  180  N.  a  165,  41  S.  B.  03. 

The  jury  have  found  the  facts  set  out  In 
section  1  of  the  complaint  to  be  tra&  Those 
fiicts  are  saffident  to  create  a  trust  in  the 
defendant  for  plaintiff's  benefit,  and  it  neoes- 
sarily  follows  that  the  Judgment  pronounced 
by  his  honor  is  coraect 

The  motion  to  nonsuit  was  properly  denied, 
as  there  is  abundant  evidowe  Introduced  by 
the  plaintiff  twdlng  to  establish  the  trost 
alleged  in  the  complaint 

No  wror. 


SHELTON  et  al.  v.  WHITB  et  aL 
(Supreme  Court  of  North  Carolina.    Sept.  24, 
1913.) 

1.  DsAins  (ft  13«)      Dbainaob  Districts  — 

RiOHT  TO  EbTABLIBH. 

The  establishment  of  levee  and  drainage 
districts  ia  a  valid  exercise  of  legislative  power, 
based  apon  tbe  police  power,  the  right  of  emi- 
nent domain,  and  the  taxing  power. 

fEd.  Note —For  other  cues,  see  Drains.  Gent. 
Dig.  I  4 ;  Dee.  Dlgri  IST^ 

2.  DBAIHB    (I   14*)  —  DbaINAGB   DrSTBICTS  — 
PaOOBEDINOS  FOB  E^TABLISUMENT— APPEAL. 

Under  Lawn  1909,  c  442,  §§  16,  17,  provid- 
ing for  the  hearing  by  the  clerk  of  objections 
by  landowners  within  a  proposed  drainage  dis- 
trict, any  laudowDer  may  appeal  from  bis  de- 
ciaion  to  the  superior  court  upon  the  Issue  aa 
to  whether  hia  land  will  be  beoefited,  and  have 
such  issue  passed  upon  by  a  Jary. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  U  5,  6 ;  Dec.  Dig.  8  14.*] 

3.  Ehinbnt  DouAin  ({  31*)— Dbainaoe  Dis- 
TBicTs— Est  ABLisHUKNT— Appeal. 

Under  Laws  1909,  c.  442,  8S  16.  17,  relat- 
ing to  the  formation  of  drainage  districts,  if, 
on  appeal  to  the  superior  court  by  a  landowner 
upon  the  issue  aa  to  whether  his  land  will  be 
benefited,  the  jury  finds  that  his  laud  will  not 
be  benefited,  the  land  can,  nevertheless,  be  bo 
included,  when  necessary  for  construction  pur- 
poses, under  the  right  of  eminent  domain  upon 
an  allowance  for  damages. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
mahi.  Cent.  Dig.  |  77;  Dec.  Dig.  %  31.*] 
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4.  DrAIITS    (f    14*)  —  DSAINAOB  DiBTBXCTS  — 

Procedure  fob  Establishment  —  Objec- 
tions TO  Repokt  of  Vibwkbs. 

Where,  upon  the  hearing  of  the  final  re- 
port of  viewers,  under  Act  1909,  i  9,  relating; 
to  the  formation  of  drainage  districts,  a  ma< 
jority  of  landowners  and  owners  of  three-fifths 
of  the  lands  within  the  proposed  district  ob- 
jected, the  proceeding  should  have  been  dismin- 
ed,  notwithstanding  some  of  the  objectors  sign- 
ed the  original  petition  for  the  formation  of  the 
district,  since  the  final  report  may  liave  shown 
the  facts  as  to  cost  and  benefit  of  the  district 
to  be  different  from  what  they  appeared  to  be 
when  they  signed  the  original  petition. 

[Ed.  Note.— For  other  cases,  see  Dniiu,  Gent. 
Dig.  SI  6,  6;  Dec.  Dig.  {  14.*] 

Appeal  from  Superior  CJourt,  Edgecombe 
County;  GUue,  Judge. 

ProceedingB  by  B.  F.  Shelttm  and  others 
against  J.  A.  Wblte  and  others  to  establish 
a  drains  district  Bxo^tloiui  to  the  re- 
port of  Tlewers  were  oTerroled,  and,  on  ap- 
peal to  the  Superior  Court,  the  Judgment  be- 
low was  afflniMd,  and  defendants  'appeaL 
Remanded.  ' 

E.  Paul  Kitchin,  <rf  Scotland  Neck,  and 
Manning  A  Kltchln,  of  Raleigh,  for  appel- 
lants. H.  A.  Gilliam  and  W.  O.  Howard, 
both  of  Tarboro,  for  appellees. 

GLARK,  G.  J.  This  la  a  proceeding  un- 
der General  Drainage  Law  1909,  c.  442,  as 
amended  by  Laws  1911,  c.  67,  to  establish 
the  "Deep  Greek  drainage  district"  In  Edge- 
combe and  Halifax.  The  original  petition 
asked  for  the  creation  of  a  district,  19  miles 
long  and  3  or  4  miles  wide,  on  both  sides  of 
Deep  Greek.  The  board  of  viewers,  appoint- 
ed by  the  preliminary  decree,  recommended 
a  district  about  10  miles  long,  cutting  off 
both  ends  of  the  original  proposition.  The 
clerk  ordered  this  modification  and  the  es- 
tablishment of  the  district  as  recommended. 
All  the  owners  of  the  land  in  the  district  who 
had  not  signed  the  petition  were  notified,  as 
required  by  the  statute.  Section  2.  The 
clerk  directed  the  engineer  and  viewers  to 
make  their  survey  and  report  with  a  map 
the  plans,  specificationB,  classification,  and 
cost 

The  board  of  viewers  filed  their  report  in 
accordance  with  this  decree;  the  total  es- 
timated cost  of  the  improvement  being  about 
flO,000.  and  the  acreage  6,135  acres.  On 
May  11,  1912,  when  the  final  report  came 
on  for  hearing  (section  16,  c.  442,  Laws 
1000)  before  the  clerk,  36  owners  of  land 
within  t3ie  district  filed  .  exceptions,  and 
asked  that  the  district  be  not  established, 
and  that  the  proceedings  be  dismissed. 
Some  of  the  objectors  were  signers  of  the 
original  petition,  alleging  that  the  report 
showed  that  the  cost  would  be  practically 
double  the  original  estimate  and  would  ex- 
ceed the  benefit  snd  that  the  district  was 
Impracticable.  They  averred  that  the  ob- 
jectors owned  three-fifths  of  the  land  In  the 
proposed  district    The  clerk  orermled  all 


exceptions,  and  confirmed  the  final  report 
Exceptions  were  duly  noted,  and  an  appeal 
vna  taken  to  the  superior  court  in  term,  as 
provided  by  the  statute. 

In  the  superior  court  his  honor  declined  to 
submit  any  phase  of  the  controversy  to  tlie 
Jury.  He  heard  the  evidence,  and  confirm- 
ed the  judgment  of  the  clerk.  It  is  provided 
by  Laws  1911,  c.  67,  I  3,  amending  section  17, 
c.  44i&:  "Such  appeal  shall  be  based  and  heard 
only  upon  the  exceptions  theretofore  filed 
by  the  complalnLng  party,  either  as  to  i»- 
sues  of  law  or  fact,  and  no  additional  ex- 
ception shall  be  considered  by  the  court  up- 
on the  hearliv  of  the  appeal." 

[1]  The  authority  of  the  Legislature  to 
provide  for  the  creation  of  *^6vee  and  drain- 
age districts"  la  based  upon  the  police  pow- 
er, the  ri^t  of  emin^  domain,  and  the 
taxing  power,  and  has  been  repeatedly  sus- 
tained In  this  court  The  act  of  1900  was 
fully  considered,  and  its  otmsatutloiiaUtr 
sustained  by  Hoke,  in  Sanderlln  t.  Loken. 
1112  K  a  738,  68  S.  E.  22S,  and  has  been 
followed  in  White  t.  Lane,  163  N.  a  14,  68 
S.  E.  895,  Forehand  Taylor,  16B  K.  C 
355,  71  8.  B.  433,  Uann  t.  Glbbs,  1S6  N.  <X 
44,  72  S.  E.  82,  Garter  t.  Gom'rs  (the  "Ma^ 
tamnskeet  Lake"  Case)  156  N.  a  183,  72 
S.  B.  880,  Forest  T.  Railroad,  ISO  N.  a  547. 

75  S.  E.  796,  Gom'rs  T.  Webb,  160  N.  a  695, 

76  S.  B.  962,  Caravan  t.  Com'n,  161  N.  C 
100,  76  S.  E.  681,  and  In  le  Drainage  Dis- 
trict 182  N.  C.  127,  78  S.  B.  14.  Shntlar 
legislation  thereto  had  been  afEUmed  by 
this  court  on  a  former  statute  In  znany 
cases,  among  them  Norfleet  t.  Cromwell,  70 
N.  G.  639,  16  Am.  Rep.  787 ;  Porter  Arm- 
strong, 154  N.  a  440,  46  S.  B.  907  ;  8. 
139  N.  G.  179,  51  S.  E.  026;  Adams  v.  Joy- 
ner.  147  N.  0.  77,  60  S.  E.  726;  Staton  T- 
Staton,  148  N.  G.  490,  62  S.  E.  696.  Sn<A 
legislation  has  been  repeatedly  h^d  vulid 
In  the  U.  S.  Supreme  Court  as  In  Wurts  v. 
Hoagland,  114  U.  S.  606,  5  Sup.  Ct  1086,  29 
L.  Ed.  220,  Irrigation  District  T.  Bradley, 
164  U.  S.  163,  17  Sup.  Ct.  56,  41  L.  Ed.  369, 
and  in  many  other  cases,  as  well  as  by  nu- 
merous decisions  in  other  statra,  many  of 
which  have  been  collected.  10  A.  ft  E.  (2d 
Ed.)  223 ;  14  Cyc.  1024,  1025.  . 

The  procedure  in  the  formation  of  these 
districts,  under  Laws  1909,  c.  442,  may  be 
thus  summarized,  leaving  out  details :  A  pe- 
tition must  be  presented  to  the  clerk,  sign- 
ed by  a  "majority  of  the  resident  landown- 
ers of  the  proposed  drainage  or  levee  dis- 
trict OT  by  the  owners  of  three-fifths  of  all 
the  land  which  shall  be  affected  by  or  as- 
sessed for  the  expense  of  the  proposed  Im- 
provement." Thereupon  notice  is  Issued  to 
all  the  other  landowners  In  said  district  and 
the  clerk  appoints  a  surveyor  and  two  free- 
holders of  the  county,  who  shall  make  a  sur- 
vey, and  report  whether  the  proposed  tm- 
prorement  is  pracU<»ble  and  conducive  to  the 
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geo^l  welfare  of  tlie  dlstrld^  whetber  It 
will  be  of  benefit  to  the  lands  songht  to  be 
benefited,  and  whether  all  the  lands  benefit 
ed  are  Included  In  the  proposed  district 
They  are  required  to  file  with  this  report  a 
map  of  the  proposed  district,  showlz^  the 
location  of  the  ditches,  canals,  or  leveM 
proposed,  together  with  any  other  informa- 
tion bearing  on  their  conclnslon. 

On  the  coming  In  of  this  report.  If  It  Is 
adverse  to  the  formation  of  the  district,  and 
the  clerk  shall  approve  such  finding,  the  pe- 
tition is  dismissed.  If,  however,  they  file  a 
favorable  report,  and  the  clerk  shall  ap- 
prove the  same,  he  shall  give  notice  of  a 
further  date  to  bear  objections.  If  on  such 
bearing  he  approves  the  report,  he  orders 
the  formation  of  the  district.  It  is  then 
open  to  any  one,  whose  land  is  included  in 
the  district,  who  shall  object  that  be  will  not 
be  benefited,  and  who  asks  that  his  land 
sball  be  excluded,  to  appeal,  under  section  8, 
upon  the  issue  of  fact  whether  his  lands  will 
be  benefited  or  not  This  Issue  can  be  tried 
hy  jury  on  appeal.  It  is  not  open  to  him  to 
contest  the  practicability  of  the  formation 
of  the  district  which  is  based  upon  the  pe- 
tition of  the  majority  of  the  landowners,  and 
approved  by  the  report  of  the  viewers  and 
surveyor,  and  affirmed  by  the  clerk.  As  a 
minority  landowner,  he  cannot  contest  such 
action.  His  rights  extend  no  further  than 
to  raise  the  issue  of  fact  whether  his  own 
lands  will  be  benefited.  If,  on  appeal,  the 
]ary  find  against  the  appellant  the  jadg< 
ment  of  the  clerk  is,  of  course,  affirmed. 
But  sbould  the  Jury  find  in  his  favor  he  is 
sot  entitled  as  of  course  to  have  his  land 
excluded,  because  in  some  cases  this  may 
destroy  the  formation  of  the  district,  which 
has  been  ordered  on  the  petition  of  the  ma- 
jority, and  sustained  by  the  report  of  the 
board  of  viewers  and  surveyor,  and  approv- 
ed by  the  clerk.  The  judge,  upon  the  find- 
ing of  the  Issue  of  fact  by  the  Jury  in  favor 
of  the  appellant  can  ^ther  order  his  land 
excluded  from  the  proposed  district,  if  that 
can  be  done  without  Injuring  the  district 
or  he  can  order  that  such  laud  be  retained 
within  the  district  for  the  purpose  of  giv- 
ing a  Tight  of  way  for  the  proposed  improve- 
ments over  his  lands,  upon  the  payment  of 
danv^es  awarded  by  the  verdict  under  the 
right  of  eminent  domain.  Laws  1911,  c.  €7, 
S  2. 

[2, 3]  Upon  the  preliminary  order  estab- 
lishing the  district,  the  court  under  section 
9  of  the  act  of  1909,  refers  the  report  of 
the  surveyor  and  viewers  back  to  them  "to 
make  a  complete  survey,  plans,  and  apedfl- 
cations  for  the  drains,  levees,  or  other  im- 
provements," and  fixes  a  date  for  their  re- 
port. This  report  shall  contain  detailed  in- 
formation, and  be  accompanied  by  a  map, 
profile  and  estimate  of  cost,  the  assessment 
of  damages,  and  the  classification  of  lands 
according  to  benefits.  Wben  this  final  re- 
port is  filed,  notice  shall  be  given  by  pobll- 


cation  of  a  final  hearing,  at  whldi  date  ob< 
Jectlons  may  be  heard.  The  clerk  may  then 
approve  or  modify  the  report,  or,  if  the  cwrts 
of  construction  and  damages  prove  to  be 
greater  than  the  resulting  benefit  that  will 
accme  to  the  lands  affected,  he  may  dismiss 
the  proceeding.  If  the  clerk  approve  the 
proceeding,  any  objector,  who  contends  that 
the  benefit  to  him  will  be  less  than  the  cost 
and  damages,  may  appeal,  under  sections  10 
and  17,  upon  that  issue,  and  have  it  passed 
upon  by  a  Jury  in  the  superior  court  It  is 
not  open  to  him  to  contest  the  formation  of 
the  district  which  is  backed  by  the  major- 
ity of  the  landowners.  As  a  minority  land- 
owner, he  can  only  raise  the  Issue  of  fact 
whether  he  will  be  benefited  or  not  As  in 
case  of  an  appeal  from  the  preliminary  or- 
der, under  section  8,  If  the  Jury  find  against 
the  objector,  the  Judgment  is  approved;  but 
if  the  Jury  find  In  his  favor,  then  the  court 
will  adjudge  whether  the  lands  of  the  objec- 
tor can  be  excluded  from  the  district  with- 
out injury  thereto.  If  this  cannot  be  done, 
then  the  objector's  lands  will  be  retained  in 
the  district  for  the  purpose  of  a  right  of 
way  for  the  proposed  Improvements,  and  he 
will  be  allowed  damages  under  the  right  of 
eminent  domain,  to  be  assessed  by  the  Jury 
at  the  same  time  tiiat  they  pass  upon  the 
issue  of  fact 

On  the  appeal  from  the  preliminary  order, 
under  section  8,  it  would  not  seem  that  any 
landowner  who  has  signed  the  petition  should 
be  allowed,  contrary  to  his  averments  in  the 
petition,  to  object  and  api>eal.  But  on  the 
report  at  the  final  hearing  it  may  well  be 
that  from  the  information  afforded  by  such 
final  report  any  one  who  signed  the  petition 
may  find  that  contrary  to  his  previous  opin- 
ion, the  cost  of  the  improvements  and  dam- 
ages will  amount  to  more  than  the  benefits 
accruing,  and  he  shonld  then  be  entitled  to 
ask  that  his  land  be  omitted  from  the  dis- 
trict and  for  an  Issue  of  fact  as  to  whether 
he  will  be  benefited. 

If  the  finding  of  the  Jury  is  that  the  lands 
of  any  objector  will  not  be  benefited  by  the 
proceeding,  they  can,  nevertheless,  be  so  in- 
cluded, under  the  right  of  eminent  domain, 
upon  an  allowance  for  the  damages.  It  the 
clerk  or  Judge  shall  so  order,  or,  as  provided 
by  Laws  1911,  c.  67,  i  2,  the  Judge  can  per- 
mit the  names  of  the  owners  of  such  lands 
to  be  withdrawn  from  the  proceeding;  but, 
if  such  lauds  are  "so  sltuatt'd  as  necessarily 
to  be  located  within  the  outer  boundaries  of 
such  district,  such  fact  will  not  prevent  the 
establishment  of  the  district,  and  said  lauds 
shall  not  be  assessed  for  any  drainage  tax, 
but  this  shall  not  prevent  the  district  from 
acquiring  a  right  of  way  across  such  lands 
for  constructing  a  canal  or  ditches  or  for 
any  other  necessary  purpose  authorized  by 
law." 

As  to  all  other  matters  Involved  in  the  re- 
ports, such  as  classification  of  the  lands,  the 
assessments,  the  valuation  of  the  benefit  to 
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the  respectlTe  owneiB,  the  location  of  the 
ditches  and  levees,  and  oOx&  Inddental  mat* 
ten,  these  are  qoestloDs  of  fact  to  be  de- 
termined by  the  report  of  the  snrreyor  and 
board  of  viewers,  and  later  on  by  the  drain- 
age commissioners,  when  appointed,  rabject 
to  apinx}Tal  by  the  clerfe,  whose  action  in 
these  respects  can  be  reviewed  on  exceptions 
by  appeal  to  the  Judge.  These  are  questions 
of  fact,  and  do  not  require  the  Intervention 
of  a  Jury.  If  they  did,  the  delay  and  ex- 
pense would  raader  the  system  Impossible. 

After  the  final  report  and  ]udgm«it  here- 
on, the  work  of  oonstroctiMi  and  adminis- 
tration, Including  the  Issuance  of  bondSi  is 
committed  to  a  board  of  drainage  commis- 
sioners, who  are  aivointed  by  the  clerk  up- 
on election  1^  the  landowners,  who  in  this 
manner  control  the  execution  and  mainte- 
nance of  the  work.  The  drainage  commis- 
sioners am^olnt  a  snperlntradent  of  con- 
stmction. 

While  the  finding  of  the  Jury  In  favor  of 
the  objectors  as  above  stated  will  not  en- 
title them  to  be  excluded  from  the  district, 
unless  the  Judge  Is  of  opinion  that  they  are 
□ot  necessary  to  the  formation  of  a  district, 
on  the  other  hand,  the  fact  that  a  majority 
of  the  resident  landowners  or  the  owners  of 
three-fifths  of  the  land  petition  for  the  dis- 
trict Is  not  sufficient  to  require  its  forma- 
tion, unless  the  viewers  shall  make  the  find- 
ings required  by  section  3,  and  such  findings 
are  approved  by  the  clerk,  and  on  appeal 
by  the  Judge,  also. 

[4]  In  the  present  case  It  Is  alleged  that 
on  the  appeal,  under  sections  16  and  17,  from 
the  final  order  a  majority  of  the  resident 
landowners  In  the  proposed  district  and  the 
owners  of  three-fifths  of  the  acreage  therein 
objected.  This  fact  Is  not  found  by  the 
Judge.  The  case  must  therefore  be  remand- 
ed to  him.  If  the  fact  la  as  alleged,  the  pro- 
ceeding should  be  dismissed,  notwithstanding 
that  some  of  the  objectors  signed  the  orig- 
inal petition,  for  upon  the  coming  In  of  the 
final  report  they  may  ascertain  that  the 
t&cts  are  different  both  as  to  cost  and  ben- 
efit from  what  was  understood  when  they 
signed  the  petition.  But.  If  the  fact  is  not 
so  found,  then  the  Issue  of  fact  raised  by 
the  exceptions  of  the  objectors,  under  section 
16.  will  be  submitted  to  the  Jury.  If  that 
fact  is  found  against  the  objectors,  the  Judg- 
ment should  be  afflrmed.  If  the  fact  is 
found  for  them,  the  Judge  shall  then  decide, 
nevertheless,  whether  the  objectors  shall  be 
retained  as  necessary  for  the  formation  of 
the  district,  with  damages,  under  the  right 
of  eminent  domain,  or  shall  be  excluded. 

Upon  the  facts  of  this  case,  each  party  will 
pay  one-half  the  coat  of  appeal  in  this  court. 

Bemanded. 

BROWN,  J.,  was  not  present,  and  took 

no  part  in  the  decision  of  this  case. 


PABEBR  et  aL  v.  JOHNSON 

(Supreme  Court  of  North  Carolina. 

1913.) 

Draivs  (I  14*)— Dkainaoe  Distbi 

CEBOmOS  FOB  BSTABLISHICEKT— Al 
Under  Law8  1909,  c.  442,  relat 
formation  of  drainage  districts,  and 
for  an  appeal  by  any  landowner  to  tli 
court  upon  the  Issae  as  to  wbetbei 
will  be  oenefited,  such  issue  was  by  tt 
court  properly  submitted  to  a  jury. 

[Ed.  Note.~For  other  cases,  see  Dn 
Dig.  SS  S.  6 ;  Dec.  Dig.  {  14.*] 

Appeal  from  Sopoior  Couit,  W 
County;  Lane,  Judge. 

Action  by  Surry  Parker  and  otbe 
0.  B.  Johnaoa  and  others.  Fron 
ment  of  the  Supericv  Court  oa  app 
fendants.  finding  against  plaintiffs, 
peal.  Affirmed. 

Van  B.  Martin,  of  Plj-month,  ai 
Blckett  and  T.  H.  Calvert,  both  ol 
for  appellants.  A.  O.  Oaylord,  of  1 
and  A.  D.  MacLean  and  H.  S.  War 
Washington.  N.  C.,  for  appeOeen. 

CLABK,  C.  J.  This  Is  a  proceed 
General  Drainage  Iaw  1909.  c  44^ 
lish  the  "Conaby  drainage  district" 
Ington  county.  Substantially  the  sa 
are  presented  that  have  been  decid 
term  in  Shelton  v.  White,  79  S.  E. 
that  case  Is  dedslve  of  this. 

The  record  sent  up  Is  confusing 
proceedings  do  not  appear  In  r^u 
The  defendants  were  brought  in  1 
as  required  by  section  2  of  said 
filed  answers,  denying  that  they 
"beoeflted  by  the  Improvement,  ai 
that  their  lands  be  not  included"  b 
posed  district  This  defense  was 
by  the  clerk,  and  the  defendants 
On  the  coming  in  ot  the  final  n 
defendants  again  excepted,  under  e 
because  "the  cost  of  construction, 
with  the  amount  of  damages  assess 
be  greater  than  the  resulting  bei 
would  accrue  to  their  lands."  ^ 
overruled  these  objections.  Upon 
the  superior  court  at  term  time 
Issues  of  fact  and  law  Involved,  as 
by  Laws  1911,  c.  67.  |  3,  the  Ji 
the  above  Issue  with  the  defend: 
the  court  thereupon  rendered  Jndgi 
they  should  be  "excluded  and  el 
from  said  district,  and  enjoined  tt 
creek  drainage  district  from  issnJ 
tor  the  construction  of  the  canal  c 
upon  the  lands  of  the  def^dai 
plaintiCFs  except,  on  the  ground 
Judge  should  have  passed  upon  the 
the  clerk,  and  should  not  have  i 
Issues  to  the  Jury.  In  this,  as 
already  held  In  Shelton  v.  Whitf 
term,  his  honor  committed  no  en 
withstanding  the  finding  of  the 
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udge  mlgbt  have  affirmed  the  ruling  of  the 
^lerk.  If  the  formation  of  the  district  re- 
loired  sncb  action;  the  objectors  recoTerlng 
lamages.  But  his  honor  adjudged  otherwise, 
ind  directed  the  exclusion  at  the  ohjectora 
No  error. 


[VESTON  et  al.  v.  JOHN  L.  ROPER  LUM- 
BER CO. 

:Sapreine  Court  of  North  Carolina.   Sept  24, 
1913.) 

Wab  (J  29*)  —  GonnsoAiioN  of  BJhimt's 
Land. 

In  1744  the  King  of  England,  having 
boaght  out  the  other  lords  proprietors  of  Caro- 
lina, granted  to  one  of  such  proprietors  one 
degree  southward  from  the  Yir^nia  line:  such 
proprietor  releasing  his  right  to  participate 
thenceforward  in  the  gOTemment  Section  25 
of  the  Declaration  of  Rights  of  1776  vested  the 
property  of  the  soil  in  the  collective  body  of 
the  people,  excepting  only  the  titles  or  posses- 
»iona  of  '^dividuals"  holding  or  claiming  un- 
der the  laws  theretofore  in  force  or  grants 
theretofore  made  by  the  king  or  the  lords  pro- 
prietors or  any  of  them.  The  Confiacatioo  Acts 
(Laws  1777  j[2d  Sess.]  c.  17,  and  Laws  1779, 
[2d  Sess.]  c.  2}  confiscated  the  lands  of  cert^n 
parties  without  naming  the  proprietor  in  qoes- 
lion  but  were  not  enforced  because  in  viola- 
tion of  the  treaty  of  peace  y^th  Great  Britain. 
The  BntiT  Act  (Laws  1777  [2d  Bess.]  c.  1) 
anthorixed  the  entT  and  grant  of  all  lands 
wUch  bad  not  been  granted  by  the  crown  of 
Great  Britain  or  the  lords  proprietors  of  Caro- 
lina, or  any  of  them,  or  wnlch  had  accrued  or 
should  aceme  to  the  state  by  treaty  or  con- 
quest, but  expressly  mdtUield  from  entry  and 
grant  the  lands  confiscated.  Held  that,  not- 
withstanding the  release  of  his  right  to  partic- 
ipate in  the  govenunent,  the  lord  proprietor 
in  question  hud  the  land  granted  him  in  the 
capacity  of  a  quasi  sovereign  and  not  as  an  in- 
^vidual,  and  bis  tlUe  Uke  that  of  the  king 
passed  to  the  state  government  ij  right  of  con- 
quest, and  the  lands  to  which  he  held  titiie  were 
subject  to  entry  and  grant. 

[Ed.  Note.— For  other  cases,  see  War,  Cent. 
IHg.  SI  186-20S;  Dec.  Dig.  {  29.*] 

Appeal  from  Superior  Oonrt,  Paequotank 

County;  Long,  Jndge. 

Action  by  C.  P.  Weston  and  another  against 
the  John  L.  Roper  Lumber  Oompany.  Judg- 
ment for  plaJntUfB,  and  defendant  anneals. 
Affirmed. 

W.  B.  Rodman,  of  Norfolk.  Va..  A.  D.  Mc- 
I.«aii,  of  Washington,  N.  C,  W.  M.  Bond,  of 
Edenton,  and  J.  K.  Wilson,  of  Elizabeth  City, 
(or  appellant.  Winston  &  Biggs,  of  Raleigh, 
Ward  &  Thompson  and  Meekins  &  Tlllitt^  all 
of  Elizabeth  City,  and  Charles  Whedbee,  of 
Hertford,  for  appellees. 

CLARK.  C  J.  This  case  was  here  in  160  N. 
0.  263,  76  S.  E.  800.  The  plaintiffs  seek  to 
recover  a  tract  of  1,000  acres  swamp  land  un- 
der mesne  conveyances  from  a  grant  to  John 
Cowper  in  1788  and  damages  for  trespass 
thereon.  The  question  of  title  by  adverse  pos- 
session does  not  arise.  The  defendant  ad- 
"ilts  that  it  has  cat  timber  on  the  land  In  con- 


troversy as  alleged  in  the  complaint  but  de- 
nies that  such  cutting  was  wrongful  or  un- 
lawful. 

The  defendant  asked  the  court  to  submit 
an  Issue  as  to  the  true  location.  This  con- 
tention hinges  upon  these  words,  "then  run- 
ning up  the  river  to  tJie  head  thereof."  The 
plnlntiffs  contend  that  the  "head  of  the  riv- 
er" is  at  a  certain  point,  and  that  if  their 
contention  Is  correct  the  tract  will  contain 
1,020  acres,  and  the  outline  of  Its  boundaries 
will  coincide  almost  precisely  with  the  plot 
and  description  In  the  Purvey  of  the  Cowper 
patent  125  years  ago,  In  178&  But  that.  If 
the  "head  of  the  rlrer"  Is  where  the  defend- 
ant contends  the  survey  show^  there  would 
be  only  740  acres  In  the  original  grant,  and 
that  the  outlines  of  the  boundary  wlU  not 
c^nreapond  with  said  grant  to  Cowper. 
There  was  much  evidence  on  this  point, 
and  the  Jury  found  in  accordance  with  the 
contention  of  the  plaintiff.  We  find  no  merit 
in  the  exceptions  on  this  point,  and  we  do 
not  think  it  to  necessary  to  consider  In  de- 
tail the  other  exceptions,  most  of  wbich  are 
in  fact  determined  by  the  decision  of  this 
case  (160  N.  G.  263.  70  &  B.  800). 

The  real  controvert  now  before  us  turns 
upon  this  point:  "Were  the  lands  of  John, 
Lord  Carteret,  Earl  of  Granville,  subject  to 
entry  and  grant  in  July,  1788?"  The  plain- 
tifls  claim  under  such  grant  and  a  complete 
(Aain  oS  mesne  conveyances  to  themselves. 
The  def^dant  claims  under  a  conveyance 
from  the  State  Board  of  Education  October. 
24, 1904,  to  George  W.  Roper  for  38,000  acres. 
Including  the  locus  In  qno  in  consideration  of 
$700.  The  plaintiffs  contend  that  this  is  less 
than  2  cents  per  acre,  and  that  the  convey- 
ance is  therefore  void  because  Rev.  %  40^. 
provides  that  the  "State  Board  of  Education 
*  *  *  shall  not  sell  swamp  lands  at  a 
price  leas  than  $.12^  per  acre."  and  contend 
that  at  most  this  could  be  nothing  more  thun 
a  q,uitclaiui  or  release  of  any  Interest  the 
State  Board  might  have  In  said  tract  We 
need  not,  however,  discuss  this  point  If  the 
grant  to  John  Cowper  in  1788  covered  land 
which  was  then  subject  to  entry  and  grant. 
The  real  controversy,  therefore,  turns  upon 
tlie  proposition  whether  the  lands  of  Earl 
Granville  were  confiscated,  which  confisca- 
tion was  rendered  invalid  by  article  6  of  the 
Treaty  of  Peace  with  Great  Britain  in  1783, 
or  became  the  property  of  the  state  as  a  con- 
sequence of  Independence. 

On  June  30,  1665,  Charles  II  granted  to 
the  eight  lords  proprietors  all  the  lands  from 
the  present  Virginia  state  line  to  the  thirty- 
first  degree  north  latitude.  In  September, 
1744,  George  II  set  apart  to  John,  Lord  Car- 
teret, one  degree  of  latitude  southward  from 
the  Virginia  line;  the  king  having  bought 
out  the  other  seven  lords  proprietors.  The 
southern  line  of  Lord  Gi^nville'a  territory 
may  still  be  traced  in  the  southern  boundary 
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of  tbe  counties  of  Chatham  (tintll  the  forma- 
tion of  Lee),  Bandolph,  Davidson,  Bowan, 
and  IredelL  Tbe  Confiscation  Act  (chapter 
17.  Laws  1T77  [2d  Sess.]  24  State  Records, 
123,  and  Laws  1779  [2d  Sess.]  c.  2,  24  State 
Becords,  263),  which  was  pawed  during  the 
Berolutlon  and  which  was  not  enforced  be- 
cause in  violation  of  the  Treaty,  named  the 
parties  whose  lands  were  confiscated,  and 
among  these  the  name  of  Lord  Carteret  does 
not  appear.  The  Entry  Act  (chapter  1.  Laws 
1777  [2d  SesB.]  24  SQtte  Records.  43)  express- 
ly withheld  those  confiscated  lands  from  en- 
try and  grant,  and  the  confiscation,  indeed, 
was  never  enforced.  The  act  anthorlzed  the 
entry  and  grant  of  all  lands  "which  have  not 
been  granted  by  the  crown  of  Oreat  Britain, 
or  the  lords  proprietors  of  Carolina,  or  any 
of  them,  in  fee,  before  the  4th  day  of  July, 
177^  or  whldi  have  accrued  or  shall  accrue 
to  this  state,  by  treaty  or  conquest" 

It  la  clear  from  the  above  language  that 
the  lands  which  were  still  held  by  Lord 
Granville  on  July'  1,  1776,  "had  not  been 
granted  by  Um  or  any  of  the  lords  proprie- 
tors lu  fee,  nor  by  the  crown."  and  therefore 
those  lands  were  subject  to  entry  and  grant 
This  was  the  contemporaneous  construction 
put  by  the  L^slature  on  section  25  of  the 
Bill  of  Bl^tB  prefatory  to  tbe  Constitution, 
adopted  at  Hallux  In  1776.  That  section 
vested  tbe  property  of  the  soil  within  the 
limits  of  the  state,  as  there  laid  down,  in  tbe 
"collective  body  of  the  people,"  excepting 
only  "the  titles  or  possessions  of  individuals 
holding  or  claiming  under  tbe  laws  hereto- 
fore in  force  or  grants  heretofore  made  by 
King  George  III  or  his  predecessors,  or  the 
late  lords  proprietors,  or  any  of  them."  This 
Is  an  explicit  recognition  that  whatever  ti- 
tles George  III  or  any  of  tbe  lords  proprie- 
tors retained  In  themselves  ungranted  at 
that  date  bad  passed  to  the  sovereign  people 
of  this  state,  and  by  the  subsequent  act  of 
1777  above  referred  to  all  such  lands,  hav- 
ing become  the  property  of  tbe  state,  became 
tbe  subject  of  entry  and  grant 

The  point  was  directly  presented  to  this 
court  in  Taylor  v.  Sbufford,  11  N.  C.  116,  15 
Am.  Dec.  512,  and  the  court  held:  "Tbe 
sovereign  power  cannot  be  estopped.  Where 
the  king  In  1768  granted  lands  to  A.  which 
he  had  previously  granted  to  Lord  GranvlUe, 
tbe  grant  to  A.  was  void ;  and.  as  th^  state 
guccccded  upon  the  Revolution  to  Lord  Oran- 
ville'a  right  to  the  land,  a  grant  made  by  the 
state  since  shall  be  preferred  to  the  royal 
grant  to  A."  It  is  true  that  when  tbe  seven 
lords  proprietors  conveyed  their  Interest  to 
the  king,  Lord  Grauvllle,  while  retaining  his 
one-eighth  Interest  in  the  land,  released  his 
right  to  participate  thenceforward  in  tbe 


government  But  that  did  not  change  the 
fact  that  he  held  the  land  in  tbe  capacity  of 
a  quasi  sovereign  as  lord  proprietor  under 
the  patent  of  1665  and  as  a  co^wner  with 
tbe  king,  though  a  partition  was  made  in 
1744,  and  not  as  an  IndlvIduaL  He  continued 
to  make  grants  tUI  1776. 

The  contention  that  the  Earl  of  Granville 
did  not  bold  tbe  land  In  this  quasi  sovereign 
capacity  but  that  be  was  a  mere  individual 
grantee,  and  therefore  that  his  rights  were 
protected  from  confiscation  by  the  Treaty  of 
Peace  of  1783,  was  presented  by  an  action 
brought  in  tbe  TTnlted  States  Court  for  North 
Carolina  in  18Q2  in  tbe  case  of  Coventry  v. 
State*  The  contention  of  tbe  heirs  of  Earl 
of  Granville  was  not  sustained  and  Oiey  did 
not  appeal,  though  they  were  mpreseuted  by 
able  counseL  The  papers  are  still  on  file  at 
Raldigh.  Some  years  later  Judge  Gaston 
and  Judge  Duncan  Cameron  were  employed 
to  have  the  cause  renewed,  but  upon  full 
consideration  this  was  not  done.  We  must 
presume  tbAt  tbose  eminent  lawyers  were 
satisfied  that  the  contentian  of  their  clients 
coidd  not  be  maintained.  Indeed,  tbough 
Granville  had  released  to  the  king  his  right 
to  share  in  the  govemm^t,  there  was  noth- 
ing to  show  that  he  changed  in  any  wise  the 
quasi  sovereign  capacity  in  which  he  had 
held  the  lands.  The  title  of  tbe  king  as  the 
grantee  of  seven  lords  proprietors  was  on 
exactly  the  same  footing  as  the  title  of  the 
one  lord  proprietor  who  retained  his  lands. 
All  lands  ungranted  by  the  king  or  lords  pro- 
prietors to  individuals  on  July  1,  1776.  be- 
came tbe  property  of  the  sovereign  state  of 
North  Carolina  without  distinction.  This 
matter  has  been  so  long  settled  that  Indeed 
it  now  possesses  only  an  antiquarian  Inter- 
est If  It  were  possible  to  change  it  It 
would  affect  the  titles  In  at  least  half  the 
counties  of  tbe  state  except  for  tbe  protection 
afforded  by  the  statute  of  limitations. 

We,  however,  are  fully  of  the  opinion  that 
the  title  of  the  Earl  of  Granville  passed,  like 
the  title  of  the  king,  by  tbe  right  of  eon- 
guest,  and  that  the  new  state  government 
became  vested  of  the  ungranted  lands  of 
the  earl  In  this  part  of  Its  territory  In  exact- 
ly the. same  plifrht  and  condition  that  It  be- 
came vested  vvllh  tbe  ungranted  lands  in  tbe 
rest  of  the  state;  L  e.,  by  conquest  of  the 
sovereign  power. 

It  is  scarcely  necessary  to  discuss  more 
fully  this  proposition.  The  other  excep- 
tions require  no  debate.  The  Jury  found  tliat 
the  bouudarles  of  the  land  were,  as  contead- 
ed  for  by  tlie  plaintlfis,  assessed  the  dainiiges 
at  $637.50  and  held  that  the  damages  were 
not  barred  by  tbe  statute  of  limitations. 

No  error. 
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SMITH  T.  ATLANTIC  COAST  LINB  R.  CO. 

(Sapreme  Court  of  North  Carolina.   Oct  1, 
1913.) 

1.  Cabbiebs  (S  228*)  —  Cabbiaqb  or  Livb 
Stock— Cabbibb'b  Duties— Obal  Contbact. 

No  receipt  or  liill  of  lading  U  necessar; 
to  establish  a  contract  for  the  carriage  of  live 
stock,  but  inch  a  contract  maj  be  shown  by 
the  fact  that  the  carrier  receired  the  stock  for 
shipment  and  was  paid  therefor. 

lEd.  Note.— For  other  caaes,  aee  Carriers, 
Cent  Dig.  H  0G7-960;  Dec.  Dig.  {  22a*] 

2.  Cabbiebs  (|  228*)  —  Gabbiaoe  or  Lite 

Stock— Admissibu-itt  or  Evidence. 

Where  there  la  do  bill  of  lading  containing 
a  Taloation  clanse  in  evidence  in  an  action  for 
damages  to  live  stock  daring  a  shipment,  the 
classification  of  the  Interstate  Commerce  Com- 
mission, based  on  such  a  valuation  claaae,  is 
immaterial  and  properly  excluded. 

[Eld.  Note.— For  other  eases,  see  Carriers, 
Cent  Dig.  U  957-960;  Dec  Dig.  {  228.*] 

8.  Appeai.  and  Bbbob  (|  1083*)— Habhless 
Bbbob— Ebbob  Favobabu  io  Appellant— 
Adhission  of  Evidence, 

In  an  action  for  damages  to  a  mule  during 
shipment,  where  it  was  nndlsputed  that  the 
mole  baa  its  foot  through  a  crack  in  the  aide 
of  a  car,  testimony  that  there  was  do  other 
crack  In  the  side  of  the  car  large  enough  for 
a  mole's  foot  to  go  through  was  favorable  to 
the  carrier. 

[Eld.  Note.— -For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4O62-4062;  Dee.  Dig.  i 
1088w'] 

4,  Cabbiebs  (|  228*)  —  Cabbiaqb  or  Live 
Stock— ADMisaiBiLiTT  or  Evidence. 

In  such  an  action,  testimony  that  the 
plank  at  the  point  where  the  mule's  foot  had 
gone  tbrongb  had  been  split  off  and  that  the 
break  was  an  old  one  was  competent 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  II  957-860;  Dec  Dig.  |  228.*1 

IS.  Appeal  and  Ebbob  (|  1060*)  —  HABiiLEsa 
Sebob  —  Admission  or  Btidbnce  —  Facts 
Othebwise  Ebtablisued. 

No  exception  could  be  taken  to  the  admis- 
rioo  of  the  evidence  if  It  were  incompetent, 
since  it  appeared  that  the  plaintiff  gave  the 
same  testimony  in  another  part  of  his  exami- 
nation without  objection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig,  H  1068,  1069,  4103-1157, 
4166;  Dec  Dig.  1  1060.*] 

6.  Appeal  and  Ebbob  (S  1078*)— Waiteb  of 
Ebbob- Failube  to  Aboub. 

Errors  which  are  sssigned  but  not  con- 
sidered in  the  brief  win  be  deemed  to  be  aban- 
doned. 

[Ed.  Note— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  SS  4256-4261;  Dec  Dig.  8 
1078.*] 

Appeal  from  Superior  Court,  Pitt  County; 
Allen,  Judge. 

Action  by  R.  L.  Smith  against  the  Atlantic 
Coast  Line  Railroad  Company  to  recover 
damages  for  Injury  to  a  horse  and  a  mule. 
Jndgiuent  for  the  plaintiff,  and  the  defendant 
excepts  and  appeals.  Affirmed. 

This  Is  an  action  to  recover  damages  for 
Injary  to  a  horse  and  a  male,  caused  by  the 
neglU^ence  of  the  defendant  The  following 
verdict  was  returned  by  the  Jury:  "(1)  Was 
tbe  mole  mentioned  in  the  complaint  Injured 


and  killed  b7  Ihe  negllgraee  of  Uie  defend- 
ant? Answer:  Yes.  (2)  If  so,  in  what 
amount  has  the  idalntlg  been  damaged  there- 
by? Answer:  920a  (S)  Was  the  mare  men- 
tioned in  the  complaint  injured  hj  the  n^U- 
gence  of  tbe  defendant?  Answer:  Tes.  (4) 
If  so,  In  what  amount  has  ttie  plaintiff  been 
damaged  thereby?  Answer:  $50.  (B)  t>\A 
the  plaintiff  file  claims  with  the  defendant 
for  said  injuries  as  set  out  in  Qie  complaint? 
Answer:  Yes." 

Harry  Skinner,  of  OreenviUe,  for  appellant 
W.  F.  Evans,  of  Greenville,  for  appellee. 

ALLEN.  J.  [1]  The  plaintiff  did  not  intro- 
duce a  bill  of  lading,  but  he  offered  evidence 
tending  to  prove  that  on  January  4,  1911. 
he  purchased  several  horses  and  mules  in 
Richmond,  which  were  delivered  to  a  con- 
necting line  of  railway  and  were  delivered 
to  him  at  Greenville  by  the  defendant ;  that 
he  paid  the  fright  to  the  defendant;  and 
that  <me  mole  was  dead  and  a  horse  Injured 
when  the  cars  reached  Greenville.  The  plain- 
tiff further  testified  that  he  was  present  and 
saw  the  stock  loaded  on  the  cars  In  Rich- 
mond, and  that  no  bill  of  lading  was  given 
to  him.  All  of  this  evidence  was  objected 
to  by  the  defendant  upon  the  ground  that  the 
contract  of  carriage  could  not  be  proven  by 
parol,  and  at  the  conclusion  of  the  evidence 
there  was  a  motion  for  judgment  of  nonsuit ; 
the  defendant  contending  that,  as  no  bill  of 
lading  had  been  introduced,  the  plaintiff 
conld  not  recover.  The  position  of  the  de- 
fendant cannot  be  sustained.- 

In  Hutchinson  on  Carrlen,  {  118,  the  au- 
thor says:  "No  receipt,  bill  of  lading,  or 
writing  of  any  kind  is  required  to  subject 
the  carrier  to  the  duties  and  responsibilities 
of  an  insurer  of  the  goods.  As  soon  as  they 
are  delivered  to  him  for  present  carriage  and 
nothing  necessary  to  their  being  forwarded 
remains  to  be  done  by  the  owner,  the  law 
Imposes  upon  him  all  the  risk  of  thtir  safe 
custody  as  well  as  the  duty  to  carry  as  di- 
rected. He  Is  regarded  as  exercisinc  in  some 
sort  the  functions  of  a  public  office,  and  the 
law  is  said  to  impose  upon  him  bla  duties 
and  obllgatlonB  upon  this  ground  as  well  as 
upon  the  ground  of  the  contract;  and,  as 
soon  as  the  delivery  to  him  and  bis  acc^t- 
ance  are  shom,  the  law  imposes  the  duty 
and  responsibUty  in  virtue  of  his  public  em- 
ployment" 

The  Sapreme  Court  of  the  United  States 
also  said  in  Mobile  &  Hon.  R.  B.  Cow  v. 
Jurey.  Ill  U.  S.  691.  4  Sup.  Ct  669,  28  U  Ed. 
527:  "No  particular  form  or  solemnity  of  ex- 
ecution is  required  for  a  omtract  of  a  com- 
num  carrier  to  transport  goods.  It  may  be  by 
parol,  or  It  may  be  in  writing;  in  either  case 
It  is  equally  binding."  And  our  own  court 
declared  in  Berry  v.  Railroad,  122  N.  a  1008, 
30  S.  B.  14:  "DeUveiy  of  a  biU  of  lading  is 
not  necessary  to  fix  liability  upon  the  de- 
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fendant  Wells  r.  RaUroad,  51  N.  G.  47  [72 
Am.  Dec.  656]." 

[2]  No  erldeoce  was  offered  Identlfytng  the 
paper  in  poasession  of  the  plalntKC.  or  tbe 
one  held  the  defendant,  or  connecting 
either  with  "  the  shipment  In  controversy ; 
and,  as  no  bill  of  lading  containing  a  valna- 
tlon  clause  was  in  eridence,  the  classlflca- 
ilons  of  the  Interstate  Commerce  Commission 
were  Immaterial  and  were  properly  excluded. 

The  plainUfiF  testlSed  that  no  bill  of  lad- 
ing was  given  to  him,  and  be  explained  the 
possession  of  the  paper,  In  form  a  bill  of  lad- 
ing, by  showing  that  after  the  defendant  Sled 
an  answer  setting  oat  certain  stipulations, 
which  It  alleged  were  In  the  bill  of  lading, 
under  which  the  shipment  was  made,  his 
counsel  wrote  to  the  party  from  whom  the 
horses  and  moles  were  purchased  in  Rich- 
mond, asking  for  a  form  of  bills  for  ship- 
ments of  stock  for  the  purpose  of  comparison 
with  the  allegations  in  the  answer,  and 
that  the  paper  he  had  was  the  one  sent  him 
in  compliance  with  bis  request  The  paper 
in  possession  of  the  defendant's  counsel  pur- 
ported to  be  a  copy  of  a  bill  of  lading,  but 
no  evidence  was  offered  showing  when  tt  was 
made  or  otherwise  explaining  It 

[S]  The  defendant  also  excepted  to  the  ad- 
mission of  the  following  question  and  an- 
swer: The  plaintiff  was  asked,  "Would  it 
have  been  possible,  from  your  observation, 
for  that  mule's  foot  to  have  gone  through 
the  crack  unless  there  had  been  a  piece 
broken  out?"  He  answered  by  saying  that 
she  could  not  -have  done  so  in  his  opin- 
ion; that  he  noticed  the  car  and  that  that 
was  the  only  place  that  a  mule  could  have 
gotten  Its  feet  through;  that  the  plank  at 
that  point  had  been  split  off  and  was  an  old 
break.  It  is  not  disputed  that  the  foot  of 
the  mule  was  through  the  crack,  and  It  was 
favorable  to  the  defendant  to  show  that  there 
was  no  other  hole  In  the  car. 

[4]  It  follows  that  the  only  part  of  the 
answer  of  the  witness  that  was  material  is 
the  statement  "that  the  plank  at  that  point 
had  been  split  off  and  was  an  old  break." 

[6]  This  evidence  was,  In  our  opinion,  com- 
petent; but,  if  not  the  defendant  could  not 
avail  Itself  of  the  exception,  as  the  same  wit- 
ness testified  to  the  same  facts  In  another 
part  of  his  examination,  without  objection. 
He  said:  "When  the  shipment  reached  Green- 
ville there  was  a  mule  dead  In  one  car,  and 
one  of  the  horses  was  severely  Injured  in 
another.  The  mule  had  her  feet  hanging  In 
a  crack  of  the  car  about  waist  high  from 
the  floor,  and  she  had  apparently  fallen  down 
on  her  back  while  In  that  position  and  could 
not  get  up.  That  the  car  was  slatted  with 
narrow  cracks  between  the  slats  about  two 
Inches  wide,  but  at  the  point  where  the 
mule's  feet  were  hung  a  piece  had  been  bro- 
ken out  making  the  crack  at  that  point  much 
larger.  The  slats  of  the  car  were  about  four 


inches  wide,  and  at  that  point  at 
of  the  slat  bad  been  broken  ont  m 
opening  about  four  Inches  wide,  s 
enough  for  the  mule's  feet  to  catch  : 
he  examined  the  car  thoroughly,  anci 
break  In  the  slat  at  the  point  mentl 
the  appearance  of  having  been  done 
time,  as  the  broken  slat  was  dirty  an 
different  from  a  new  break." 

The  principles  announced  Id  Ad 
press  Co.  v.  Cronlnger,  226  0.  S.  49] 
Ct  148.  57  U  Ed.  314.  and  in  other 
lowing  it  are  not  Involved  in  the  di 
this  case,  as  no  bill  of  lading  com 
valuation  clause  was  In  evidence. 

[t]  The  special  Instructions  i 
predicated  on  the  presence  of  a  bill  i 
and  the  materiality  of  the  claaslflc 
the  Interstate  Commerce  Commlss 
properly  refused;  and,  as  the  exec 
the  charge  are  not  considered  in  1 
they  are  deemed  to  be  abandoned, 
no  error. 

No  error. 


CITT  OF  RALEIGH  v.  DTJRF 

(Supreme  Court  of  North  Carolina. 

1913.) 

1.  AnvEBSE  Possession  (i  10*)— Ao< 
OF  Title— MuNiciPAUTT. 

A  city  may  acqoire  title  to  land  b 

pOBSeSBiOD. 

[Ed.  Note. — For  other  cases,  see 
Possession,  Cent  Dig.  H  fi&-64;  D< 
10.*] 

2.  MunCIFAL  GOBFOBATIONS  Q  221 

OF  Propeett— "Sidewalk" —W] 

STITUTES— PEBSCHIPTION. 

Where  a  municipal  corporadoz 
market  bouse  and  placed  narrow  rs 
ways  in  front  of  the  doors  of  the  var 
ket  stalls,  against  which  runway* 
were  backed  up,  the  runways  were  i 
walks,  even  though  they  were  someti 
by  travelers  for  passing  and  repassiQi 

[Ed.  Note.— For  other  cases,  see 
Corporations.  Cent  Dig.  Sl  626-041.  I 
Dig.  t  220.* 

For  other  definitions,  see  Words  ai 
es,  voL  7,  pp.  6505-6507;  vol.  8,  p.  ' 

3.  Municipal  Cobfobations  (}  22£ 

OF  PaOPEBTT  —  "SIOKWALK"  —  InI 

Abutting  Owner. 

Where  a  municipality  in  boildin 
ket  house  placed  narrow  raised  runwa 
the  market  house  against  which  i 
were  backed  up,  objecting  owners  ac 
property  in  the  wiUks.  such  walks  i 
"sidewalka,"  although  occasionally  usi 
destrians  for  passing  and  repassmg. 

[Ed.  Note.— For  other  cases,  see 
Corporations,  Cent  Dig.  (1  626-641,  < 
Dig.  S  226.*] 

4.  Municipal  Cobporations  (S  225' 
WALKS- Right  of  Convbtanck. 

The  Legislature  may  authorize 
pality  to  convey  the  sidewalks  around 
land  owned  by  the  dty,  though  such 
have  become  public  ways  by  prescriii 

[Ed.  Note.— For  other  cases,  see 
Corporations,  Cent  Dig.  {}  628-641,  ( 
Dig.  I  225.*] 
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iPAL  GOBPOBATZONB  ($  225*)— SlDI- 
■COHVETANCI. 

rs  of  land  across  the  street  from  a 
T  block,  which  had  been  used  for 
hoaee,  have  no  pecuniary  interest  in 
aroand  aach  market  house  which  will 
conveyance  of  the  market  house,  in- 
t  walks,  when  the  manicipality  is  doly 
1  to  convey  the  same. 

te.— For  other  cases,  see  Manicipal 
ms,  Cent  Dig.  »  626-641,  643;  Dec. 

from  Snperlor  Court,  Wake  Coun- 
},  Judge. 

rersy  without  action  between  tbe 
Raleigh  and   Carey   K.  Durfey. 
:  fOT  plaintiff,  and  defendant  ap- 
firmed. 

reed  statement  of  &ctB  Is  aa  fol- 

e  dty  of  Balelgh  is  a  municipal 
)n,  chartered  under  chapter  69, 
Laws  of  North  Carolina,  session 
imended,  which  charter  was  adopt- 
!  first  Tnesday  In  April,  1913,  by  a 
of  the  then  registered  and  qualified 
the  city  of  Raleigh,  and  that  James 
n  is  mayor  of  tbe  city  of  Raleigh, 
at  the  has  undisputed  posaes- 
□d  claims  to  own  property  situate 
tevUle  street,  lyii^  between  East 
lad  East  Martin  streets,  and  run- 
i  to  Wilmington  street,  lying  be- 
xcl  ange  place  north,  or  Market 
A  Exchange  place  south,  and  known 
arket  bouse,  together  with  the  lot 
ch  the  said  building  is  situate,  said 

measuring  40.2  feet  on  Fayette- 
et,  running  back  in  a  rectangular 
I  feet  to  Wilmington  street,  measur- 
reet  on  Wilmington  street 
at  subsection  1,  section  1,  article  6 
id  charter,  relative  to  the  powers 

board  of  commissioners  of  tbe  city 
h,  reads  as  follows:  'To  open  new 
liange,  widen,  extend  aud  close  any 
it  is  now  or  may  hereafter  be  open- 
dopt  such  ordinances  for  the  regu- 
d  use  of  tbe  streets,  squares,  and 
d  other  public  property  belonging 
y  as  it  may  deem  best  for  the  pnb- 
-e  of  the  citizens  of  said  city.* 
at  Exchange  street  south,  from 
ine  to  building  line,  is  50.4  feet  and 
r  street  north,  from  building  line 
ig  line,  is  51.6  feet   That  the  side- 

the  north  and  south  aides  of  the 
uUdiug  measure  6.9  feet  from  the 
laid  sidewalks  to  the  building  line 
uildlug,  which  sidewalks  run  from 
He  street  to  Wilmington  street  on 
B.  That  ISxchange  street  north  is 
de  from  curb  to  curb  and  Exgbange 
ith  is  85  feet  wide  from  curb  to 
at  from  building  line  on  the  south 
iitb  Exchange  street  to  the  building 
he  north  side  of  north  Exchange 
a  distance  of  155.10  feet   Said  Ex- 


change streets  north  and  south  are  only  210 
feet  long. 

"(5)  That  Exchange  streets  north  and 
south  are  now  and  hare  for  many  years 
been  used  in  connection  with  the  market, 
produce  wagons  backing  up  to  the  sidewalks 
on  either  side  of  the  market,  on  Exchange 
streets  north  and  south;  the  horses  to  said 
wagons  facing  north  and  south  as  the  case 
may  be,  aud  standing  at  right  angles  to  the 
north  and  south  aides  of  the  said  market 
That  the  length  of  a  horse  and  wagon  is  be- 
tween 16  and  18  feet 

"(6)  The  Legislature  of  North  Carolina, 
session  1913,  authorized  the  city  of  Raleigh 
to  sell  said  property.  Including  the  sidewalks 
on  the  north  and  south  sides  of  said  buUdlng, 
at  a  minimum  price  of  $80,000,  said  act  form- 
ing chapter  316  of  the  Private  Laws  of  North 
Carolina,  session  1913,  a  copy  of  which  act 
is  hereto  attached  and  marked  'Exhibit  A.* 

"(7)  Said  property  was  duly  advertised  for 
sale  and  sealed  bids  requested,  together  with 
a  deposit  of  a  certlQed  check  for  $5,000. 

"(8)  On  August  11,  1913,  said  bids  were 
duly  opened  by  the  commissioners  of  the  city 
of  Raleigh,  when  and  where  it  was  foimd 
that  Carey  K.  Durfey,  as  surviving  execu- 
tor and  trustee  of  the  estate  of  Florence  P. 
Tucker,  deceased,  was  the  highest  bidder,  at 
the  price  of  $90,576,  and  that  hla  bid  was 
made  on  condition  that  the  title  to  aald 
property  ahould  be  aatlaf&ctory ;  a  certified 
check  for  $5,000  having  accompanied  aaid 
bid  In  accordance  with  tbe  requirement 
aforeaald. 

"(9)  That  the  bid  of  aald  Durfey  as  afore- 
said was  accepted  by  the  said  city,  and  sub- 
sequent to  said  acceptance  he  assigned  his 
bid  under  the  same  conditions  as  the  bid 
was  made,  to  Carey  K.  Durfey,  trustee, 
which  assignment  was  accepted  by  tbe  said 
city  of  Raleigh. 

"(10)  That  after  reasonable  time  had  been 
given  the  said  Durfey,  trustee,  to  Investigate 
the  title  to  said  property,  a  deed  in  the 
usual  form  and  with  tbe  usnal  warranty 
or  warranties,  conveying  the  said  building 
and  the  said  lot,  including  the  sidewalks  on 
the  north  and  south  sides.  In  fee  simple, 
was  tendered  to  said  Durfey,  trustee,  and  a 
demand  made  for  tbe  balance  of  the  pur- 
chase price,  namely  $85,575,  the  payment 
of  which  was  refused  by  said  Durfey  for 
the  reason  that  he  stated  that  the  city  of 
Raleigh  had  no  right,  even  under  the  act 
aforesaid,  to  sell  the  sidewalks  on  the  north 
and  south  sides  of  said  building,  and  for 
tbe  further  reason  that  the  dty  of  Balelgh 
could  show  no  title  to  part  of  the  property. 

"(11)  That  the  old  maps  of  the  city  of 
Raleigh  show  that  in  1834  this  was  a  solid 
block  of  property,  owned  by  various  In- 
dividuals. On  the  12th  day  of  December, 
1846  Matthew  Shaw  gave  to  the  commis- 
sioners of  the  city  of  Raleigh  a  deed  con- 
veying a  tract  of  land  70  feet  by  210  feet. 
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bounded  on  the  west  by  Fayettevllle  street, 
on  the  south  by  the  line  of  the  late  John 
Marshall,  on  the  east  by  WUmlngton  street, 
and  on  the  north  by  the  line  of  the  city 
market  lot 

"(12)  That  many  years  ago  the  conrthonae 
of  Wake  county  was  burned,  together  with 
numerous  records  of  conveyances,  etc.,  and 
that  no  conveyance  of  the  city  market  lot 
referred  to  In  the  deed  of  Matthew  Shaw  to 
the  commissioners  of  the  dty  of  Raleigh  can 
be  found. 

"(13)  That  there  is  on  record  a  deed,  reg- 
istered in  book  11,  at  page  190,  in  the  office 
of  the  register  of  deeds  for  Wake  county, 
from  William  Hill  to  Fannie  Murden,  which 
states  that  the  lot  conveyed  by  Hill's  deed 
to  Murden  faces  on  Martin  street  and  runs 
back  68  feet  to  the  line  of  lot  of  Matthew 
Shaw. 

"(14)  That  It  is  70  feet  from  the  northeast 
comer  of  the  intersection  of  Fayetteville 
and  Martin  streets  to  the  southeast  corner 
of  the  Intersection  of  Exchange  street  south, 
and  Fayetteville  street  That  so  far  as  the 
records  of  Wake  county  show,  the  aforesaid 
lot  conveyed  by  Matthew  Shaw  to  the  city 
of  Balelgh  was  the  only  piece  of  property 
that  he  owned  in  lot  No.  114,  which  was  the 
south  part  of  the  old  block  as  shown  by  the 
cUj  maps,  bounded  by  Hargett,  Martin, 
Wilmington,  and  Fayetteville  streets,  and 
measuring  about  420  by  210  feet 

"(15)  That  there  is  no  record  as  to  wheth- 
er Exchange  Street  north  was  opened  by  the 
city  out  of  the  property  bought  by  the  city 
for  that  purpose,  or  by  condemnation,  but 
the  old  mai>8  show  that  Exchange  streets 
north  and  south  were  not  streets  that  were 
laid  ocr  by  the  state  of  North  Carolina,  In 
the  plan  of  the  city  of  Raleigh. 

"(16)  That  Exchange  place  south  covers  a 
part  of  the  property  purchased  from  Mat- 
thew Shaw,  the  balance  of  said  property  be- 
ing occupied  by  a  portion  of  the  market 
house. 

"(XT)  That  old  inhabitants  state  that  the 
present  site,  together  with  the  streets  there- 
on, were  used  for  the  market  house  prior 
to  1860,  two  wooden  structures,  namely  the 
dty  market  and  the  fire  and  police  bouse 
being  situate  thereon.  That  these  wooden 
structures  were  burned  about  1864,  and  that 
the  present  building  was  built  by  the  city  of 
Raleigh  as  it  now  stands  about  1867,  and 
has  been  continuously  used  as  a  ci^  mar- 
ket house  since  that  date. 

"a8)  That  the  city  of  Raleigh  has  been  in 
undisputed  adverse  possession  under  known 
and  vlslUe  bounds  of  the  land  occupied  by 
the  market  house  for  at  least  60  years,  oc- 
cupying the  same  and  collecting  rents  for  the 
same. 

"(1^  That  Bubaequent  to  the  opening  of 
E!zdiange  streets  north  and  sontb,  numerous 
stores  have  bwa  erected  on  the  north  ride 
of  Excibange  street  north,  or  Market  street 
with  entrances  facing  thereon,  and  likewise 


numerous  stores  have  been  erected  on  the 
south'  side  of  Exchange  street  south,  with 
entrances  facing  on  said  street  all  of  which 
t>elonged  to  private  parties. 

"(20)  That  for  many  years  both  Exchange 
place  north,  and  Exchange  place  south,  have 
been  shown  on  the  maps  of  the  dty  of 
Raldgh  as  being  of  the  width  above  set  out 

"(21)  That  while  the  sidewalks  on  the 
north  and  south  sides  of  the  market  bouse 
are  paved  and  curved,  they  are  used  prin- 
dpally  by  persons  trading  and  trafficking 
with  the  produce  wagons,  and  for  giving  ac- 
cess to  the  side  doors  of  the  market,  and  to 
a  much  less  extent  by  persons  passing  to 
and  from  Fayetteville  and  Wilmington 
streets. 

"The  questions  presented  In  this  contro- 
versy  without  action,  are  as  follows: 

"(1)  Has  the  Legislature  of  North  Carolina 
the  authority  to  authorize  the  dty  of  Ra- 
leigh to  indude  in  the  sale  of  the  market 
house  the  sidewalks  on  the  north  and  south 
sides  of  the  market  house  building? 

"(2)  If  the  Legislature  has  no  sudi 
does  it  make  null  and  void  the  entire  act, 
authorizing  the  sale  of  said  property? 

"(3)  Has  the  dty  of  Raleigh  a  good  title 
to  the  said  market  property,  not  Including 
the  said  sidewalks? 

"And  the  parties  hereto  submit  this 
controversy  without  action  to  the  court  and 
agree  to  abide  by  the  decision  and  the  ter- 
miiuLtlon  of  the  same." 

*  W.  H.  Face,  of  Raldgh,  for  appellant.  J. 
W.  mnsdale,  Jr.,  of  Baldgb,  for  appellee 

BROWN,  J.  It  Is  contended  by  the  de- 
fendant as  a  reason  why  be  should  not  be 
required  to  complete  his  purchase:  (1)  That 
tlie  plalntifl  has  no  valid  title  to  part  of  the 
property  purchased;  (2)  that  the  plaintiff 
has  no  right  under  the  act  of  the  Legisla- 
ture to  sell  the  sidewalks  on  the  north  and 
south  sides  of  the  market  house  building. 

The  property  purchased  by  the  defendant 
is  die  market  house  property  of  plaintiff, 
situated  in  the  center  of  Exchange  place. 
The  records  of  Wake  county  were  partially 
destroyed  by  fire  some  years  ago,  but  It  is 
admitted  tliat  the  plaintiff  has  a  perfect 
paper  title  to  all  of  the  property  sold,  ex- 
cept to  a  portion  of  it  now  covered  by  a  part 
of  the  market  house  building. 

[1]  It  is  admitted  that  the  plaintiff  has 
been  in  undisputed  actual  adverse  possession 
under  known  and  visible  lines  and  bounda- 
ries of  the  entire  land  and  property  for  GO 
years,  occupying  the  same  and  collecting  the 
rents.  Upon  these  facta  It  would  seem  to  be 
plain  that  plalntifl  has  acquired  an  absolute 
title  to  the  property.  One  of  the  methods  of 
acquiring  title  to  land  is  by  adverse  posses- 
sion. Mobley  v.  Griffin,  104  N.  a  IIS,  10 
S.  E.  142.  We  know  of  no  reason  or  author- 
ity by  which  a  munldiiallty  Is  exdnded  from 
that  rule  and  rendered  Incompetent  to  ac- 
quire title  by  that  method. 
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[2]  Tlie  principal  eontroveny  seems  to  be 
as  to  vhetiier  plalntUF  cein  legally  convey  the 
narrow  slz-foot  strip  on  north  and  south 
sides  of  the  market  house  running  from  Fay- 
^terllle  to  Wilmington  streets.  From  the 
fiicts  stoted  In  the  case  agreed,  It  la  manifest 
to  us  that  these  narrow  strips  bordering  the 
north  and  south  sides  of  the  market  liouse 
are  not  sidewalks  In  the  ordinary  acceptance 
of  that  term,  or  parts  of  the  public  streets 
of  the  city.  Tbey  were  placed  there,  and 
evidently  elevated  a  few  Inches  above  the 
street,  for  the  protection  of  the  market  house 
when  it  was  bnllt,  and  for  the  convenience  of 
the  butchers,  hucksters,  and  other  tradesmen 
who  occupy  the  market  house  stalls.  The 
doors  to  a  dozen  of  these  stalls  open  on  these 
strips  on  each  side  of  the  market  house,  and 
are  used  by  the  occupants  and  their  custom- 
ers. If  the  market  house  Itself  is  removed, 
these  strips  would  be  of  no  use  to  any  one, 
but  would  be  a  dangerous  obstruction  In  the 
center  of  Exchange  place.  It  Is  admitted  in 
the  case  agreed  that  the  public  streets  on 
both  north  and  south  sides  of  this  market 
house  property  are  known  as  Exchange  place 
north,  and  Exchange  place  south,  each  being 
about  50  feet  In  width.  It  is  thus  manifest 
that  this  was  all  an  open  space  at  one  time, 
and  that  the  market  house  was  built  in  the 
center  of  It  These  narrow  strips  bordering 
the  market  house  are  not  a  part  of  the  pub- 
lic street,  but  are  used  daily  for  the  number- 
less carta  and  wagons  to  back  up  against  to 
unload  their  produce  into  the  stalls  opening 
OQ  the  strips.  They  afFord  protection  as 
abutments  to  the  market-house  building,  as 
well  as  a  convenience  to  Its  occupants. 

[S]  It  is  contended  tliat  the  abutting  prop- 
erty owners  on  south  and  north  sides  of  Ex- 
change place  have  an  Interest  in  the  main- 
tenance of  these  strips  as  sidewalks  which 
cannot  be  lawfully  taken  from  them.  It  is 
almost  beyond  the  ken  of  mortal  man  to  see 
what  benefit  these  narrow  borders  to  the 
market  house  can  be  to  those  landowners  on 
the  north  and  south  sides  of  Exchange  place. 
There  is  a  spacious  sidewalk  on  each  side  in 
front  of  their  property  leading  from  Fayette- 
ville  to  Wilmington  streets.  Their  interest 
in  these  narrow  strips  is  more  imaginative 
than  real.  Bat  as  they  are  not  in  any  sense 
public  streets,  they  can  have  no  Interest  in 
them. 

[4]  Assuming  for  argument's  sake  that 
these  strips  are  public  streets,  the  power  of 
the  General  Assembly  to  authorize  the  sale 
of  this  property.  Including  the  so-called  side- 
walks, is  undoubted ;  there  being  no  constitu- 
tional restriction.  Moore  v.  Meroney,  154 
N.  C.  158,  69  S.  E.  83S;  Marietta  v.  Hender- 
son, 121  Ga.  399,  49  S.  JD.  312,  IM  Am.  St 
Rep.  156,  2  Ann.  Ga&  88;  Williams  t.  Oarey, 
73  Iowa,  194, 34  N.  W.  813. 

[I]  As  the  landowners  abutting  on  Ex- 
change places  are  not  complaining,  and  can 


sustain  no  posslUe  injury,  ttuAx  peeni^y 
rights  need  not  be  considered.  As  Is  said 
by  the  Supreme  Court  of  Iowa  in  a  somewhat 
similar  case:  "The  owners  of  lots  abutting 
on  the  west  side  of  the  narrowed  street  could 
not  enjoin  the  council  from  carrying  thdr 
proposed  action  into  effect,  on  the  ground 
that  they  would  be  damaged  thereby,  inas- 
much as  the  damages  relied  on  by  them,  and 
shown  by  th^r  evidence,  were  Imaginary 
rather  than  actual."  WllUams  v.  Carey,  su- 
pra. In  this  case  the  court  held  that  the  tak- 
ing of  12  feet  from  a  street,  thereby  reducing 
it  to  41  feet,  was  no  Injury  to  property  own- 
ers on  the  other  dde  of  the  street  No  prop- 
erty Is  taken  from  these  landowners,  and 
they  are  not  directly  damaged;  and,  as  is 
said  in  Hyde  Park  v.  Dunham,  85  111.  569, 
"Municipal  authorities  of  cities  and  villages 
are  vested  with  complete  control  over  streets, 
and  may  contract  or  widen  them  when  In 
their  opinion  the  public  good  shaH  so  re- 
quire; and  any  damages  sustained  In  con- 
sequence of  the  exercise  of  such  power  when 
property  is  neither  taken  nor  directly  dam- 
aged  thereby,  are  too  remote  and  contingent 
to  be  allowed." 

The  cases  of  Moose  v.  Carson,  104  N.  G. 
431,  10  S.  E.  689,  7  L.  R.  A.  548,  17  Am.  St 
Rep.  681,  and  Southport  v.  Stanly,  125  N. 
C.  466,  34  S.  E.  611,  cited  by  defendant,  have 
no  application  to  the  facts  of  this  case. 

HtkB  Judgment  Is  affirmed. 


MANN  et  aL  v.  HALL  et  al. 

(Supreme  Court  of  North  Carolina.    Sept.  24. 
1913.) 

1.  Appbal  awo  Ebbob  (I  1j024*)— Review- 
Questions  or  Fact. 

On  a  motion  under  Revlsal  1905,  {  613,  an- 
thorizing  the  trial  judge  upon  Buch  terms  as 
may  be  just,  at  any  time  within  one  year  after 
notice  thereof,  to  relieve  a  party  from  a  judg- 
ment, order,  verdict,  or  other  proceeding  taken 
against  him  through  his  mistake,  inadverteoce, 
surprise,  or  excusable  neglect,  the  facts  found 
by  the  judge  are  conclusive,  and  the*  Supreme 
Court  can  review  only  the  question  whether  the 
facts  so  found  constitute  mistake,  inadvertence, 
surprise,  or  excusable  neglect,  authorizing  the 
setting  aside  of  the  judgment  or  verdict 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  820,  S81&-8^,  8836, 
8887,  4020-4022,  4Q25-4028;    Dec.   Dig.  | 

2.  JUDQUBKT    (S  364*)~VAOATXNO— MinAEI. 

An  owner  of  a  tract  of  land  conveyed  to 
J.  a  part  thereof,  set  off  as  a  separate  tract, 
amounting  to  five-sixteenths  of  the  whole  tract. 
J.'s  huBbuid  conveyed  to  defendants,  and  after 
the  death  of  the  husband  J.'s  heira  brought  salt 
for  partition.  They  did  not  know  the  bounda- 
ries of  the  tract  and  their  attorney  in  drawing 
the  complaint  understood  that  the  description 

f;iven  him  by  the  former  owner  was  that  of  the 
aner  tract  and  that  his  clients  owned  therein 
a  nve-sizteentha  undivided  interest  whereas  the 
description  was  of  the  smaller  tract,  the  whole 
of  which  was  owned  by  them.  Defendants 
made  only  a  formal  defense,  and  with  plaintiffs' 
assent  a  verdict  was  rendered  that  plaintiCh 
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were  entitled  to  flve-aizteenths  and  defendants 
to  eleven-Bizteenths  of  the  tract  described  and 
jndsment  entered  to  Uie  same  effect  and  ap- 
pointing a  commissioner  to  sell  the  land  for 
partition.  Held,  that  there  was  such  mistake 
of  fact  as  justified  the  setting  aside  of  the  ver- 
dict and  Judgment,  tinder  Revisal  1900,  {  SIS, 
aotborizlDg  the  court  at  an;  time  witoin  one 
year  after  notice  thereof  to  relieve  a  party  from 
a  judgment,  order,  or  verdict  taken  against  him 
through  his  mistake,  Inadvertence,  aurprise,  or 
ezcQsable  neglect 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |  706 ;  Dec.  Dig.  S  364.*] 

3.  JuDQMKNT  (|  882*)— Vacatinq^Mistake. 

Such  verdict  and  judgment  were  against 

riaintiffs,  vrithin  the  meaning  of  Revisal  1906, 
C13,  since  they  adjudged  that  defendants  were 
entitled  to  eleven'Stzteentha  of  the  tract 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  8{  684,  722,  723 ;  Dec.  Dig.  i  382.*] 

4.  New  Tbiai.  (|  91*)— Mihtakb  or  Pabtt. 

Under  Revisal  1900,  §  613,  authorizing  the 
trial  judge  to  relieve  a  party  from  a  judgment 
order,  verdict  or  other  proceeding  taken  against 
him  throngh  his  mistake,  inadvertence,  surprise, 
or  excusable  neglect  a  verdict  of  a  jnry  may  be 
set  aside  in  cases  of  mistake  or  excusable  neg- 
lect, if  rendered  since  the  passage  of  Law* 
1898.  c.  81,  by  which  the  word  "Terdlef '  waa 
included  In  that  section. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Gent  Dig.  H  184-187 ;  Dec  Dig.  {  91.*] 

Walker  and  Brown,  JJ.,  dinetttliig: 

Appeal  from  Superior  Court,  Hyde  Coun- 
ty ;  Wbldbee,  Jadge. 

Action  l>y  T.  a  Mann  and  otliera  against 
J.  BL  Hall  and  others.  From  an  order  set- 
ting aside  a  mdlct  and  Judgment,  defendants 
appeal.  AflSrmed. 

Bond  &  Bond,  of  Edepton,  for  appellants. 
Ward  &  Grimes,  of  Washington,  N.  a,  for 
appellees. 

CLARK,  C.  J.  [1]  TMs  is  a  motion  to  set 
aside  a  verdict  and  judgment  for  mistake. 
Revisal,  {  013,  empowers  the  judge,  "upon 
such  terms  as  may  be  just,  at  any  time  with- 
in one  year  after  notice  thereof,  to  relieve  a 
party  from  a  Judgment,  order,  verdict  or 
other  proteedlngs  taken  against  him,  through 
his  mistake,  Inadvertence,  surprise  or  excus- 
able neglect"  On  such  motion  the  facts 
found  by  the  judge  are  conclusive.  This 
court  can  review  only  the  question  whether 
the  facts  so  found  constitute  such  mistake, 
or  inadvertence  or  snrprise,  or  excusable  neg- 
lect, which  would  authorize  setting  aside 
the  Judgmmt  or  verdict  Norton  v.  McLaur- 
In,  126  N.  O.  185,  34  S.  E.  269.  The  mistake 
must  be  one  of  fact,  not  one  of  law.  Phtfer 
V.  Insurance  Co.,  123  N.  G.  405,  31  S.  E.  716; 
Skinner  v.  Terry,  107  N.  G.  103,  12  S.  E.  118. 

[2,  3]  The  facts  found  by  the  Judge  are 
those  set  out  in  the  affidavit  of  H.  S.  Ward, 
which  are  In  substance  that  several  Tears 
ago  one  B.  B.  Sanderson  owned  a  lat^e  tract 
of  land  In  Hyde  county  and  conveyed  eleven- 
sUteenths  thereof  to  bis  children  and  convey- 
ed the  other  flve-sixteentiu,  which  had  been 
surveyed  and  set  off  by  metes  and  bounds 


as  a  Borate  tract,  to  Ills  alster,  i 
Jones;  that  after  bar  death  bv 
who  waa  tenant  hy  tbe  cnrteay, 
said  last-named  tract  in  fee  tUmplo  t 
f  endantB  In  tbla  action.  Aftw  Ida  i 
plalntlfEs,  who  are  the  tuirs  at  la' 
sephine  Jones,  Instltoted  this  actio 
knew  nothing  of  the  bounds  of  the  si 
and  their  lawyer,  said  H.  S.  Ward, 
complaint  fiwm  tiie  description  give: 
B.  B.  Sanderson.  Said  Sanderwm  : 
him  the  boundaries  for  the  complali 
his  testimony  at  the  trial  wpoTu  of  1 
sixteenths  Interest^'  to  i^di  plaint 
entitled,  and  tbelr  connsel  did  no 
stand  that  he  meant  to  give  or  wi 
the  boundaries  of  the  new  tract  of 
tewtbs  of  the  otl^nal  tract  which  : 
cut  off  and  conveyed  to  Josephine  3* 
understood  that  Sanderson  was  gi 
boundaries  of  the  whole  of  the  origl 
and  that  plaintiffs  were  entitled  to 
vided  five-sixteenths  Interest  there! 
counsel  being  without  other  Infom 
to  the  boundaries  asked  in  the  comp 
a  partition  of  said  tract  and  an  s 
of  flv&«lxteenth8  to  his  (dibits.  Tl 
were  submitted  to  the  jury  under  i 
take,  the  defendants  made  only  a  fo 
fense,  and  with  the  assrat  of  the  ] 
the  verdict  was  rendered  and  Judgi 
tered  that  plaintiffs  were  entitled  to 
teenths  and  that  the  defendants  were 
to  eleven-sixteenths  in  said  tract  I 
locutory  decree  was  entered  in  ac 
therewith  appointing  H.  S.  Ward, 
sloner,  to  sell  the  premises  for  parti 
report  the  sale.  The  affidavit  of  H.  i 
which  the  Judge  finds  to  be  true, 
avers  that  in  drawing  the  compi 
thought  he  had  described  the  whol 
original  Sanderson  tract  and  that  hi 
were  entitled  to  an  undivided  flve-sl 
therein,  whereas  under  this  mistake 
he  only  described  in  the  complaint  th 
arlea  of  the  "flvc«lxteenths  tract 
has  been  cut  off  and  conveyed  as  a 
tract  to  Josephine  Jones,  the  whole  < 
tract  his  clients  were  entitled  to  rect 
for  which  this  action  was  brought 

The  Judge  found  as  a  fact  that  1 
plaint  was  thus  drawn  by  mistake^  ] 
the  verdict  and  Judgment  bad  been  t 
der  the  same  mistake  of  fact,  and 
that  the  verdict  and  Judgment  sbonl 
aside.  It  would  be  difficult  to  find  i 
In  which  the  facts  would  authorize 
aside  any  verdict  and  judgment  for 
If  the  facts  fonnd  by  hia  honor  In 
stance  are  Inanffldent 

[4]  Prior  to  chapter  81.  Laws  li 
word  "verdicts*  was  not  In  this  seed 
Revisal,  i  613),  and  there  were  < 
that  the  subseanent  Judge  could  nol 
In  such  cases  when  there  bad  been 
diet  of  a  jnrr.  But  it  bas  now  be 


•Wtr  otlur  csMs  see  same  topic  and  seeUoii  NUHBBR  ta  Dae.  Dig.  A  Am.  Dig.  Kay-Keu  Bvlea  *  B«' 
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erdlct  can  be  set  aside  In  cases  of 
or  excusable  neglect  If  the  verdict 
rendered  since  the  passage  of  tbat 
rrlson  t.  McDonald,  113  N.  O.  827, 
704;  Brown  t.  Bblnehart,  112  N.  O. 
I.  E.  840. 

9  case  the  Interlocotory  Judgment 
a  sale  for  partitloa  and  a  report 
ind  retaining  tbe  cause  for  farther 
a  was  made  at  fall  term  of  Hyde 
gan  November  18.  1912.  The  plaln- 
imey  discovered  the  mistake  before 
ts  of  third  parties  had  Intervened 
aptly  made  this  motion  to  set  aside 
ment  and  verdict  In  January,  1913. 
diet  and  Judgment  were  against  the 
:,  In  that  it  was  adjudged  that  the 
ts  were  entitled  to  eleven-sixteenths 
'act,  and  on  the  facts  found  the  jndge 
held  that  there  was  mistake  which 
the  plaintlfb  to  the  relief  songht. 
1  S  SIS,  authorizing  the  Judge  to  set 
!  Judgment  and  verdict  or  other  pro- 
wlthin  one  year  after  notice,  is  not 
i  to  cases  of  "excusable  neglect," 
races  cases  where  the  Judgment  or 
oceedings  has  been  taken  "through 
ke,  Inadvertence  or  surprise."  These 
'e  not  mere  surplusage  but  mean  en- 
Terent  things,  thoogh,  of  course,  the 
omon  instance  in  which  this  section 
Invoked  has  been  in  cases  of  excus- 
lect  In  Skinner  v.  Terry,  107  N.  C. 
i.  n.  119,  it  Is  held  that  it  embraces 
ere  the  party  "was  reasonably  misled 
Ised  by  matters  of  fact,"  but  that  it 
embrace  Ignorance  or  mistake  as  to 

3  case  the  counsel  was  misled  by  a 
3f  fact,  in  understanding  the  witness, 
i  information  he  drew  the  complaint 
1  the  cause,  to  give  the  boundaries 
rger  tract,  and  that  his  clients  were 
to  flve-slxteenths  therein  (neither  the 
nor  Ills  other  clients  having  any 
;e  of  said  boundaries) ;  whereas,  the 
in  fact  was  giving  him  the  bounda- 
tie  smaller  tract,  which  was  five-six- 
i>f  the  larger  tract,  but  which  had 
off,  and  of  which.  If  his  contention 

the  plalntUb  were  entitled  to  the 
[f  this  Judgment  is  not  set  aside,  the 

will  be  deprived  by  such  mistake, 
t  fact,  of  eleven-sixteenths  of  land 

theirs  (if  their  contention  Is  right 
>  law);  whereas,  If  the  Judgment  Is 
,  the  defendants  can  lose  nothing  of 
bt  and  the  controversy  will  be  dedd- 

merlts. 

.  not  the  Invocation  of  the  doctrine  of 
nlstake  In  equity,  but  a  statutory 
I  for  correcting  a  "mistake  or  Inad- 
'  In  legal  proceedings  whereby  an 

wonld  accrue  to  a  party.  In  Lutz 
Q  (N.  J.  C!h.)  65  AtL  1041,  which  was 

reform  a  contract  for  sale  of  land 
ipedflc  performance  so  as  to  Include 


10  feet  not  In  the  description  of  the  contract, 
the  counsel  overlooked  the  prayer  to  Include 
the  10  feet  and  took  Judgment  omitting  It 
The  court  held  that  this  vras  a  case  of  sur- 
prise and  that  the  decree  should  be  opened 
to  aUow  that  matter  to  be  litigated.  This 
case  is  much  stronger  because  here,  as  a  mat- 
ter of  fact,  the  counsel  misunderstood  the  de- 
scription as  embracing  the  whole  tract  and 
understood  that  his  clients  had  an  undivided 
flve-slxteenths  therein,  by  reason  of  such  mis- 
take and  inadvertenca  The  defendants  who 
put  in  a  mere  formal  defense  have  not  been 
prejudiced  and  cannot  In  good  conscience 
claim  to  bold  the  land  for  which  they  have 
obtained  Judgment  by  such  mistake.  If  they 
have  a  good  claim  to  said  property,  there 
ought  to  be  opportunity  to  have  It  under- 
Btandlngly  passed  upon  by  the  court  and  Juiy. 

The  part7  who  has  obtained  Judgment  for 
an  amount  less  than  his  claim  Is  nev^the- 
leas  entitled  to  prosecute  an  appeal  there- 
from. This  is  equally  true  on  a  motion  to 
set  aside  a  Judgment  under  this  section  where 
the  Judgment  by  reason  of  mistake,  etc.,  la 
for  less  than  it  should  have  hcea  otherwlsfc 
This  has  been  held  in  Montgomery  v.  Ellis, 
6  How.  Prac.  328,  In  New  York,  In  which  this 
section  of  the  Code  is  the  same  as  ours.  It 
is  there  said:  "A  party  who  has  a  Judgment 
in  M»  favor  may,  on  application  to  the  court, 
under  section  174  (our  section  S13)  of  the 
Code,  have  redress,  or  be  relieved,  the  same  as 
if  the  Judgment  was  againtt  him."  This 
case  Is  much  stronger,  for  here  not  only  the 
Judgment  was  for  less  than  the  plaintiff  was 
entitled,  being  for  flve-slxteenths  of  the  tract 
when  he  was  seeking  to  recover  the  whole 
tract,  but  the  verdict  and  Judgment  go  fur* 
ther  and  adjudge  that  the  defendants  are  en- 
titled to  eleven-sixteenths  of  the  land.  This 
certainly  Is  Offoinst  the  plaintiffs. 

His  honor  properly  set  aside  the  verdict 
and  Judgment  by  reason  of  the  palpable  mis- 
take made,  on  the  facts  as  found  by  the  Judge, 
and  directed  that  the  real  controversy  should 
be  tried  out  on  Its  merits.  If  the  defend- 
ants are  not  entitled  to  the  ^even-sixteenths, 
they  ought  not  to  obtain  it  by  such  mistake 
and  inadvertence.  Revlsal.  S  61S.  If  the 
plaintiffs  are  not  entitled  to  recover  said 
eleven-sixteenths,  they  are  not  entitled  to  re- 
cover anything.  The  ready  assent  of  defend- 
ants to  the  Judgment  therefore  Is  slgniflcant. 

The  motion  was  properly  granted. 

Afllrmed. 

WALKEB  and  BROWN.  JJ.,  dissent 

BROWN,  J.  (dissenting).  I  regret  I  can- 
not agree  to  the  conclusion  of  my  Brethren. 
I  will  state  the  case  as  I  understand  It 

This  Is  a  motion  made  by  plaintiff  to  set 
aside  a  verdict  and  Judgment  rendered  at 
the  fall  term,  1912,  by  Lane.  Judge  of  the 
superior  court  of  Hyde  county,  In  favor  of 
the  plaintiff  against  the  defendant,  and  on 
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the  gronnd  of  ectouKMe  neglect  ThB  motloii 
was  made  before  Whidbee,  Judge,  spring 
term,  1918,  and  based  open  the  affldarit  of 
H.  S.  Ward,  the  allegatlona  of  whkSi  were 
cmtrorerted  In  an  affidavit  the  defend- 
ant 

Tba  complaint  reads  as  follows:  "Plaln- 
tUfa  complain  of  def^dants  and  allege:  (1) 
That  the  plalntUt,  B.  B.  Sanderson,  on  the 

 —  day  of  ■,  1881,  conveyed  a  five- 

slzteoith  (•/!•)  vndMded  interest  In  the  land 
berdnatter  described,  then  being  the  owner 
of  same  In  fee  timsile,  to  one  Josephine 
Jones,  nte  Sanderson.  That  said  Joseph- 
ine Jones  died  intestate  and  without  lineal 
descendants  snrrlvlng.  (3)  That  the  plain- 
tiff are  the  owners  of  said  flTe-sixteenth 
('/i«)  interest  In  said  land,  referred  to  In 
section  on^  afOreMld,  and  defined  and  de- 
scribed as  follows:  Lying  in  Hyde  connty, 
bounded  on  the  north  by  the  lands  of  Charlie 
Jennette,  on  the  east  by  the  Pamlico  Sound, 
on  the  sonth  by  the  lands  of  the  heirs  of  B. 
D.  Carter,  and  on  the  west  by  the  public 
road  from  Bnglehard  to  Middletown.  (4) 
That  defendants  are  in  the  possession  of  the 
entire  tract  and  assert  title  to  same,  Includ- 
ing the  flTe-sixteenth  (B/ie)  interest,  adverse- 
ly to  the  title  of  the  plaintiffs,  and  refuse 
plaintiffs  the  right  of  possession.  (5)  That 
the  annual  rental  value  of  said  land  is 
$  Wherefore,  plalntUfs  pray  Judgment 

that  they  be  adjudged  the  owners  of  the 
flve^xteenths  Interest  In  said  land, 

and  that  they  be  let  in  possession  of  same 

and  for  |  —  for  rents  and  for  costs  and 

general  relief.  Ward  &  Grimes,  Attorneys  for 
^Plaintiffs."  This  complaint  Is  duly  verified. 
The  def^dants  answered  under  oath,  deny- 
ing the  several  auctions  of  the  complaint 
alleging  title  In  plaintiff,  and  admitting  pos- 
session of  the  land  described  in  the  com- 
plaint 

Upon  such  pleadings,  tiiese  Issues  were 
submitted  by  consent  as  the  issues  raised 

by  the  pleadings: 

Are  the  plaintiffs  owners  of  an  undivided 
five-sixteenth  Interest  as  tenants  in  common 
with  defendants,  in  that  part  of  land  de- 
scribed in  complaint  conveyed  by  W.  H. 
Jones  to  J.  M.  Ball?    Answer:  Tea. 

Are  plaintiffs  owners  of  an  undivided  five- 
sixteenth  Interest  as  tenants  in  common  with 
defendants  in  that  part  of  land  described  in 
complaint,  conveyed  by  W.  H.  Jones  to  Red- 
mond Turner?   Answer:  Yes. 

Are  plaintiffs  owners  of  an  undivided  five- 
sixteenth  interest  as  tenants  In  common  with 
defendants  In  that  part  of  land  described 
in  complaint,  conveyed  by  W.  H.  Jones  to 
heirs  of  Arnold  Whitfield?  Answer:  Yes. 

Do  defendants,  according  to  their  respec- 
tive Interests,  own  the  other  eleven-six- 
teenths of  said  pieces  of  land?  Answer: 
Yes. 

Upon  those  Issues  this  Judgment  was  ren- 
dered upon  motion  of  Ward  &  Crimes,  plaln- 
ttfCs"  attorneys:  "Present:  Boa.  Henry  P. 


Lane,  Judge  presiding.  This  cause  coming 
on  tor  trial  at  this  term,  and  the  Jury  hav- 
ing answered  the  issaes  as  appears  In  the 
record,  it  is  on  motion  of  Ward  ft  Grimes, 
counsel  for  plalntlflb,  ontered,  adjudged  and 
decreed  that  the  plalntlflb  are  the  owners  of 
a  flve-dlxteenth  uDdlvided  interest  in  the  lands 
deserlbedln  the  complaint  as  toiants  in  com- 
mon with  defendants,  ^o,  according  to  thdr 
respective  interrats,  own  the  other  eleven-six- 
teenths, plaintlfly  Interest  In  said  flve-six- 
teoiths  being  as  foUows:  B.  B.  Sandars(m 
one-half  Oiexwl,  T.  O.  Mann  one-tenth  there* 
of,  J.  Bi  Hann  one-el^teenth  fibereo^  Preston 
Gibbs,  Setb  Oibbs,  Ella  O.  and  Florence 
O'Neal  one-tenth,  Carroll  Mann  and  Clyde 
Wade  one-tenth,  Mary  Carter,  Isabelle  Car- 
ter, D.  M.  Carter,  Jr.,  John  Carter,  and 
Rufus  Carter  one-tenth."  Then  follows  a 
clause  appointing  H.  S.  Ward  commissioner 
to  sell  the  land  described  in  the  complaint 
and  by  consent  the  motion  to  confirm  re- 
port of  sale  may  be  heard  at  chambers, 
and  "It  Is  adjudged  that  plaintiffs  recover 
the  costs  of  this  action  up  to  and  Including 
the  recording  this  Judgment  It  Is  further 
adjudged  that  plaintiffs  recover  of  defend- 
ant J.  M.  Hall  $12.60,  of  defendant  Riley 
Midgette  $62.50,  of  the  other  defendant  $19.- 
74.    Henry  P.  Lane,  Judge  Presiding." 

It  must  be  admitted  that  the  plaintiff  ob- 
tained a  sweeping  victory,  and  recovered 
judgment  against  the  defendants  for  every 
foot  of  land  and  every  dollar  he  claimed. 
I  have  stated  this  case  very  fully  so  it  can 
be  seen  how  extraordinary  this  proceeding  Is, 
and  how  utterly  destructive  of  all  stability 
In  Judicial  procedure  It  will  be  if  established 
as  a  precedent 

The  ground  upon  which  the  plaintiff  bases 
his.  motion  Is  that  In  drawing  the  complaint 
In  the  case  his  attorney  did  not  claim  enough. 
This  is  undoubtedly  a  very  novel  and  un- 
usual accusation  to  make  against  a  member 
of  our  profession;  but  whose  fault  was  it 
that  he  did  not  claim  enough?  It  was  either 
the  fault  of  the  attorney,  or  of  the  client  (It 
is  immaterial  which)  that  they  did  not  de- 
scribe the  entire  land  conveyed  by  Jones  to 
the  defendants.  The  affidavit  states:  "This 
affiant  all  the  time  believed  he  had  described 
In  his  complaint  the  entire  orlglual  Sander- 
son tract  sud  did  not  know  he  had  described 
only  the  tract  conveyed  by  Jones  to  the  de- 
fendants. That  he  was  entitled  to  recover 
the  land  described  in  his  complaint  and  not 
a  five-sixteenths  (s/io)  interest  therein,  and 
this  he  is  informed  and  believes  the  defend- 
ants knew  at  the  time  he  wrote  the  Judg- 
ment That  he  saw  the  defendant  Hall  smil- 
ing at  his  attorney  when  the  Judgment  was 
written  and  read,  and  did  not  know  the 
meaning  of  it  and  by  reason  of  his  mistake 
in  drawing  the  Judgment  and  in  thinking  that 
his  complaint  described  the  entire  Sander- 
son tract,  as  aforesaid,  he  has  failed  to  have 
his  clients  adjudged  the  owner  of  the  eleven- 
slxteenths  Interest  to  which  thc^  are 
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as  jnstly  entitled  as  to  the  flve-edxteeDths 
(Via)  Interest  recovered.  That  the  said 
Judgment  Is  erroneous  by  reason  of  the  mis- 
take of  the  draftsman  and  the  mistake  of  B. 
B.  Sanderson,  who,  as  above  stated,  was  all 
the  tlm»  referring  to  the  land  as  a  five-six- 
teenth Interest" 

It  Is  true  that,  If  the  Jndgment  did  not 
conform  to  the  pleadings  and  issues  It  could 
be  corrected  as  an  Irregular  Jndgmoit;  but 
It  Is  a  carefully  drawn  decree  and  conforms 
closely  to  the  pleadings  and  Issues. 

It  Is  unnecessary  to  consider  the  question 
as  to  whethOT  there  Is  any  excusable  n^lect 
shown  In  the  affidavit  In  my  view  the  stat- 
ute does  not  cover  the  case,  and  it  most  be 
admitted  that  words  should  not  be  read  Into 
the  statute  to  make  it  cover  it 

The  language  of  the  statute  Is  as  follows: 
Bevisal,  i  013:  "Mistake,  Surprise,  Excus- 
able Nei^eet— The  Judge  shaU,  upon  such 
terms  as  may  be  Just  fit  any  time  within 
one  year  after  notice  thereof,  relieve  a  party 
from  a  Judgment,  order,  verdict  or  other  pro- 
ceeding taken  against  Um  through  mistake, 
inadvertence,  snzpriae  t»  excusable  neglect, 
and  may  supply  an  omission  in  any  proceed- 
Ing." 

The  decisions  onder  Oiia  section  are  too 
nninerons  to  dte,  but  they  all  agree  that  the 
only  party  who  can  avail  himself  of  such 
reUef  under  the  8ectl<m  must  be  on«  agaimt 
whom  a  judgment  is  rendered,  and  no  party 
who  has  had  a  trial  In  court  and  recovered 
all  be  claimed  can  appeal  to  this  section  be- 
cause he  did  not  dalm  enough.  OAe  ded- 
dons  are  collected  in  PelVs  Bevisal,  {  SIS. 

Prior  to  the  amendment  of  the  statute  as 
BOW  contained  in  Bevisal,  |  618,  it  was  held 
that  the  statute  applied  only  to  Judgments 
by  default,  and  then  only  for  the  relief  of  a 
defendant  against  whom  Judgment  had  been 
talcrai.  and  ttiat  the  statute  did  not  apidy 
to  a  Judgment  rendered  conformable  to  a 
verdict  Morrison  v.  McDonald,  113  N.  a 
327,  18  S.  E.  704;  Brown  T.  Bhinehart  112 
N.  a  772,  16  S  B.  840:  Beck  V.  Bellamy.  03 
N.  a  129;  Olemmons  v.  rield.  09  N.  C.  400, 
6  S.  B,  700,  6  Am.  St  Bep.  529.  Afterwards 
the  statute  was  amended  so  as  to  relieve  the 
party  from  "a  Judgment  order,  verdict  or 
other  proceeding"  as  now  set  out  In  Revlsal, 
f  013,  but  the  words,  "taken  agairut  him 
through  his  mistake,  surprise  or  excusable 
neglect"  are  now,  and  always  have  been,  in 
the  statute  since  It  was  first  enacted.  Code, 
S  274;  Acts  1893,  c.  8;  O.  C.  P.  !  133. 

In  this  case,  as  appears  from  the  record, 
no  jndgment  or  verdict  has  ever  been  render- 
ed oifoinat  the  plaintiff.  The  Issues  were 
formulated  and  snbmitted  at  instance  of 
plaintitCfl^  counsel,  the  verdict  on  eadi  issue 


was  In  favor  of  the  plaintlffB,  the  Judgment 
was  drawn  by  plaintiffs'  counsel,  and  entered 
up  as  the  court's  decree  upon  their  motion. 

It  Is  well  settled  that  "a  Judgment  entered 
by  consent  of  counsel  of  record  in  a  matter 
coming  within  the  scope  of  his  authority  Is 
regular  and  binding  on  the  client  and  will 
not  be  set  aside  on  the  ground  of  excusable 
neglect"  Halrston  v.  Garwood,  23  N.  C.  345, 
31  S,  B.  653;  WesthaU  v,  Hoyle,  141  N.  C. 
338,  63  8.  E.  863;  Harrlll  v.  Bailroad.  144  N. 
C.  644,  67  S.  E.  382. 

The  Judgment  in  this  case  is  neither  an  Ir- 
r^lar  nor  an  erroueous  Judgment  It  was 
rendered  after  a  trial  upon  the  verdict  and 
pleadings,  and  is  strictly  conformable  to  both. 
It  cannot  be  set  aside  under  tbls  statute. 
May  V.  Lumber  Co.,  119  N.  C.  97,  26  S.  E. 
721.  Had  It  been  an  erroneous  Judgment 
and  rendered  for  too  much  or  too  little,  but 
according  to  the  coarse  of  the  court  the  only 
remedy  is  by  appeal.  Wolfe  v.  Davis,  74  N. 
C.  697.  So  for  as  the  plaintiff  Is  concerned, 
this  is  a  consent  Judgment  as  It  was  entered 
upon  his  motion  and  at  his  requwt  There- 
fore It  cannot  be  set  aside  except  for  fraud, 
or  the  mistake  of  both  parties,  and  then  only 
by  a  civil  action  brought  for  the  purpose, 
except  in  a  partition  proceeding  it  may  be 
done  by  petition  in  the  cause,  but  that  does 
not  change  the  elonenteiy  principles  govern- 
ing such  cases.  Yaughan  v.  Oooch,  92  N.  C. 
624;  Kerchner  v.  McBacliem,  03  N.  O.  447. 

This  subject  Is  forcibly  dlacuBsed  by  Jus- 
tice B^e  in  Simmons  t.  Dowd,  77  N.  C 
16^  in  a  case  practically  on  all  fours  with 
this,  in  which  he  says:  *1!he  motion  of  de- 
fendant and  the  action  of  the  court  bdow 
were  evidently  based  upon  the  idea  that  0.  C 
P.  I  133,  now  Bevisal,  |  618.  appUed  to  the 
casev  but  was  a  mistake.  •  •  •  It  Is  com- 
mon learning  that  all  Judgments  and  proceed- 
ings of  the  court  are  in  the  tveast  of  the 
court  during  the  term  and  may  be  vacated 
and  amended  in  any  way,  but  after  the  term 
closes  they  are  sealed  forever.  This  applies 
to  all  proceedings  of  the  court  wUch  are 
regular  and  according  to  the  coarse  and  prac- 
tice of  the  court,  however  erroneous  the  same 
may  be.  And  note,  that  an  erroneous  Judg- 
ment may  be  just  as  regular  as  one  which  is 
free  from  error.  If  I  sue  a  man  and  recover 
$100  my  Judgment  is  regular.  If  I  ought  to 
have  recovered  $200,  or  ought  to  have  re* 
covered  only  $50,  my  Judgment  for  $100  Is 
erroneous,  but  still  it  Is  regular.  And  after 
the  term  of  the  court  when  it  Is  rendered,  I 
cannot  have  it  Increased,  and  the  defendant 
cannot  have  It  diminished.  If  this  were  not 
so,  there  would  be  no  end  to  litLgatton." 

WALEEB,      concurs  in  this  dissrat 
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BOABD  OF  COM'RS  OF  VANCE  COUNTY 
T.  TOWN  OF  HENDERSON. 

(Sapxem«  Court  of  North  CaroUniL    Sept.  24, 
1913.) 

1.  Oouhtibs  <i  21H*}— Muhioifal  Cobfou- 

TIOHB  (I  67*F-GOVntKUBHUI*  POWKB. 

Conn  ties,  cities,  and  towni  have  only  such 
power*  and  capacities  as  have  been  conferred 
upon  Uiem  by  law. 


2l  Hkaltb  (I  16*)— Liability  fob  Quabah- 
iiKB  Expenses— Statutb— Co  NBTBUcnoN. 
Laws  1911,  c  62,  prorides  for  a  system 
of  quarantine  by  which  persons  can  be  isolated 
and  treated,  and  section  15  provides  tiiat  the 
duties  of  municipal  health  officer  shall  be  identi- 
cal with  those  of  the  county  superintendent  of 
healtb,  and  th&t  any  city  may  assign  the  duties 
of  quarantine  ofBcer  to  such  health  officer.  Sec- 
tion 21  provides  that  all  expenses  of  quarantine 
shall  be  borne  by  tbe  town  or  county  employ- 
ing a  quarantine  officer.  Held  that,  unless  a 
dbr  has  appointed  a  quarantine  officer  as  pro- 
vided, thus  adopting  a  system  of  quarantine  of 
its  own,  it  is  not  liable  for  quarantine  expenses^ 
but  such  expense  is  to  be  borne  by  the  county. 

[Ed.  Note.— For  other  cases,  see  Health, 
Gent  Dig.  H  18.  14:  Dec  Dig.  g  16.*] 

3.  Statutes  (S  190*)— CoNfliBntrnoN— Mean* 
xna  ov  IiAnonAQE  —  Litkbal  Intebpbeta- 

TIOIT. 

Where  the  language  of  a  statute  is  free 
from  ambiguity  and  conveys  a  definite  and 
sensible  meaning,  the  courts  should  not  hesitate 
to  five  it  a  literal  Interpretation  merely  be- 
cause they  may  question  the  wisdom  or  ex- 
pediency of  the  enactment 

[X9d.  Note.— For  other  caees,  see  Statates, 
Cent  Dig.  Si  200.  200:  Dee.  Dig.  1 190.*] 

4.  Statutes  (|  181*)— CowsTBUonoN— Irtbh- 
xioN  or  Leqisutube. 

If  a  statute  is  ambiguous  so  as  to  be  fairly 
•usceptilde  of* more  than  one  Interpretation, 
then  the  courts  may  exerdse  the  power  of  con- 
struing its  language  so  as  to  give  effect  to  the 
intention  of  the  Legislature,  bat  such  intention 
is  to  be  ascertained  by  reasonable  construction 
of  the  act  and  not  founded  on  mere  arbitrary 
conjecture. 

[Ed.  Noter-For  other  caae^  see  Btatntea, 

Cent  Dig.  H  2E»,  26S;  DecTrag.  %  18L*] 

5.  Health  ({  16*)— Statutes  —  Expense  ov 

QDABANTINE— IlCPIOED  Befeal. 

If  Revisal  1906,  {  4608.  providing  that  tbe 
expense  of  quarantine  shall  be  borne  1^  tbe 
householder  in  whose  family  the  case  occurred, 
if  able,  otherwise  by  the  city,  town,  or  county 
of  which  he  Is  a  resident,  imposes  a  liability 
upon  a  city  which  has  no  quarantine  officer,  it 
is  tncompatible  with  and  repealed  by  Laws 
1911,  c.  62,  I  21,  providing  that  all  expenses  of 
quarantine  snail  be  home  by  the  town  or  coun- 
tj  employing  a  quarantine  officer. 

[Ed.  Note.— For  other  cases,  see  Health, 
Cent  Dig.  S|  13,  14 ;  Dec  Dig.  S  16.*J 

6.  Statutes  (|  168*)— Iim^o  Repeal. 

Where  two  statutes  are  in  conflict  and 
cannot  reasonably  be  reconciled,  the  later  one 
repeals  the  one  of  earlier  date  to  the  extent  of 
the  repugnance. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  II  268,  263;  Dec  Dig.  |  159.*] 

Appeal  from  Superior  Court,  Vance  Coun- 
ty; Ciloe,  Judge. 

Action  by  tbe  Board  of  CommlsaiDners  of 
Vance  County  against  the  Town  of  Hender- 


son. From  a  judgment  In  favor  of  pUnllff, 
defendant  appeals.  Berersed. 

This  action  was  brought  to  recover  certain 
expenses  incurred  and  paid  by  the  county 
of  Vance  In  szecntliu;  the  provisions  of  law 
In  T^ard  to  qnsnnitlne  dtiiing  an  outbreak 
of  smallpox  In  said  county  and  in  the  town 
of  Bendenon,  whidi  is  In  ttae  said  oonntr, 
in  the  years  1811  and  1812.  The  complaint 
la  lengttiy,  and  necessazily  to,  bat  we  need 
not  set  ont  even  the  sabstance  of  all  the 
allesationB  in  ovder  to  show  clearly  the  mat- 
ter InvolTSd  in  tbe  appeaL  Defendant  de- 
murred, and,  as  the  complaint  is  tbei^y 
admitted  for  the  purpose  of  deddluf  tbe 
question  of  law  i^resented  in  the  case^  it  may 
be  briefly  stated,  as  appears  therefrom,  that 
the  county,  between  June  1,  1911,  and  Octo- 
ber 1,  1812,  removed  to  its  pesthonse  outside 
the  corporate  limits  of  Henderson,  and  cared 
for,  a  number  of  smallpox  patients  from  the 
town,  and  also  had  under  its  care  In  the 
town,  at  tbe  same  time,  other  patients  who 
were  treated  at  their  homes  in  Henderson 
under  the  county  quarantine;  the 'total  num- 
ber of  patients  being  62.  The  county  paid 
out  for  the  care  and  cure  of  these  pattents 
the  sum  of  ¥1.814.12  and  made  a  proper  de- 
mand for  the  same,  but  payment  was  refused 
by  the  defendant  What  is  actually  due 
would,  of  course,  bare  to  be  ascertained  by 
a  Jury  or  otherwise  if  tbe  defendant  is  lia- 
ble at  all.  The  county  had  a  quarantine  of- 
ficer, but  the  city  of  Henderson  had  none  at 
tbe  time  stated.  The  court  orermled  the 
demurrer,  and  defendant  appealed. 

Henry  T.  Powell  and  T.  U.  Pittman,  both 
of  Hoidarson,  for  aroellant  A.  a  ft  J.  P. 
ZolUcoffer,  at  Henderson,  for  aji^dlee. 

WALKBB,  J.  (after  stating  Qie  facts  as 
above).  Our  oidnion  Is  that  the  city  at  Bm- 
derson  Is  not  liable  for  the  amount  paid  by 
tbe  connty  of  Vance  on  account  of  the  main- 
tenance and  care  of  the  persons  aflUcted  with 
smallpox,  while  they  were  quarantined,  nor 
for  any  part  of  it  The  plaintiff's  claim  is 
based  upon  tbe  provisions  of  Bevlsal,  |  4608, 
and  this,  with  the  statute  dted  by  defendant 
(Acts  of  1811,  c.  62,  S  2,  ratified  March  7, 
1811),  will  be  discussed  presently. 

ri1  The  counties,  cities,  and  towns  of  the 
st&te  have  only  such  powers  and  capacities 
as  hare  been  conferred  upon  tbem  by  law. 
Dillon  on  Mun.  Corporationa  (6th  Ed.)  |  69; 
FldeUty  Co.  v.  Flemmlng,  132  N.  C.  337,  43 
S.  B.  898;  State  v.  Webber,  107  N.  a  862,  12 
S.  E.  688,  22  Am.  St  Bep.  820;  Harring- 
ton V.  GreenvlUe,  169  N.  C  634,  76  S.  £1  848. 
"It  has  been  too  often  decided  to  be  now 
questioned  that  the  liability  of  towns  to  sup- 
port poor  persons  is  founded  upon  and  lim- 
ited by  statute  and  is  not  to  be  enlarged  or 
modified  by  any  supposed  moral  obligatl(m.'* 
Smith  V.  Coleraln,  9  Mete.  (Hasa)  492.  In 
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an  action  to  recover  the  expenses  of  caring 
for  a  smallpox  patlrat,  Justice  Hoke,  for 
this  court,  said:  "So  far  as  municipal  ob- 
ligation is  concerned,  it  Is  accepted  doctrine 
tbat  the  care  and  support  of  the  Indigent  and 
Infirm  is  a  matter  of  statutory  provision." 
Coi^le  T.  Commissioners,  138  N.  G.  131,  60 
S.  B.  574.  Bat  it  Is  unnecessary  to  pnrsae 
this  line  of  thought  any  farther,  as  the  plain- 
tltr  bases  his  ri^t  of  recovery  upon  the  stat- 
ute. The  Legislature,  some  years  ago,  pro- 
vided an  entire  acbeme  for  the  preservation 
of  the  public  health  In  the  proper  exercise 
of  Its  police  power,  and  especially  for  quar- 
antining and  caring  for  persons  afiSlcted  with 
smallpox  and  other  contagious  and  Infectious 
diseases.  This  statute  will  be  found  In  Re- 
Tisal  of  190S,  vol.  2,  c.  95.  In  section  4608 
■of  that  chapter  it  is  enacted  that  "the  ex- 
pense of  the  quarantine  and  of  the  disinfec- 
tion shall  be  borne  by  the  householder  in 
whose  family  the  case  occnri^  If  able,  other- 
wise by  the  dty,  town  or  county  of  which  he 
is  a  rerident"  There  was  a  niperlntaidait 
of  health  for  Vance  county,  who  was  also 
qnarantlDe  ofiBcer  of  the  county,  duly  appoint- 
ed according  to  law,  and  there  wna  a  saperin- 
tendmt  of  health,  for  Oie  town  of  Hradn- 
aon,  but  he  had  not  been  appointed  quaran- 
tine  officer. 

[1]  By  the  Acts  of  19U,  c.  02,  the  Leglda. 
tnre  adopted  a  new  scheme  fi>r  the  preserra- 
tion  of  the  public  health,  and  espedaUy  for 
a  system  of  Quarantliie  1^  which  persona  axe 
allowed  to  be  isolated  and  treated,  for  the 
purpose  of  preventing  the  spread  of  conta- 
Siooa  and  otb«  diseases,  and  It  concludes 
with  this  section:  "All  laws  and  clauses  of 
laws  in  conflict  with  this  act  are  hereby  re- 
pealed." It  is  provided  by  section  15  of  the 
act  as  fbllows:  *Tbe  dutioi  of  the  municipal 
health  officer,  within  the  Jurisdiction  of  the 
town  or  city  for  which  he  is  elected,  shall 
be  Identical  with  those  of  the  cotmly  super- 
Int^dent  of  health  for  the  county,  with  the 
exception  of  the  duties  of  the  county  super- 
intendent of  health  pertaining  to  the  jail, 
convict  camp,  and  county  home.  The  author- 
ities of  any  dty  or  town  shall  have  the  power 
to  assign  the  duties  of  quarantine  officer  to 
the  municipal  health  officer,  and  In  such 
cases  'the  municipal  health  officer  shall  faith- 
fully perform  the  duties  of  the  quarantine 
officer  as  prescribed  in  sections  twenty  and 
twenty-one  of  this  act"  And  in  section  21 
there  is  this  provision:  "All  expenses  of 
quarantine  and  disinfection  shall  be  borne 
by  the  town  or  county  employing  a  quaran- 
tine officer." 

We  conclude  from  a  perusal  of  the  two 
•  statutes  (Rerlsal,  c  05,  §  4608,  and  Acts  of 
1911,  c  62,  I  21)  that,  If  the  former  statute 
ever  Imposed  any  liability  upon  a  city  with- 
out a  quarantine  officer,  the  Legislature  in- 
tended to  establish  a  new  rule  of  liability  by 
the  latter  section  for  the  expenses  of  quaran- 
tinlng  diseased  persons  and  to  require  that 


they  shall  be  paid  by  the  county  which  has 
a  quarantine  officer,  unless  the  town  In  that 
county,  where  the  expenses  are  incurred,  has 
appointed  a  quarantine  officer  and  under- 
taken tor  itself,  by  a  system  of  quarantine, 
to  isolate  or  segregate  persona  having  con- 
tagious and  other  diseases,  which  are  men- 
tioned in  the  act,  within  Its  corporate  limits, 
or,  If  possible,  to  take  chai^  and  supervision 
of  the  patients  at  their  respective  homes; 
but  if  it  should  elect,  as  in  this  case,  not  to 
exerdse  its  power  of  appointing  a  quaran- 
tine officer  for  said  purpose,  it  is  the  duty  of 
the  county  to  perform  this  service,  the  ex- 
penses thereof  to  be  paid  by  the  county 
which  has  a  quarantine  officer.  In  other 
words,  the  town  is  entitled,  under  the  provi- 
sions of  the  new  act,  to  the  same  rights  In 
respect  to  quarantine  and  the  prevention  of 
the  spread  of  diseases  as  any  other  part  of 
the  county,  If  it  has  not  assumed  to  act  for 
itself  in  tlie  matter  of  the  appointment  of  a 
quarantine  officer.  This,  no  doubt,  was  deem^ 
ed  by  the  Legislature  more  juat  than  the 
former  provision,  if  the  true  construction  of 
the  latter  be  that  it  Imposed  the  burden  of 
paying  quarantine  expenses  upon  the  town, 
whether  It  had  Its  own  quarantine  syat^m 
or  not  It  may  have  occurred  to  the  legis- 
latiTe  mind  that  there  was  no  reason  why  the 
town  should  pay  the  expense  of  its  own  in- 
digent residenta^  when  it  was  required  by 
law  to  contribute  its  full  proportion  to  the 
taxes  of  the  county,  and  shoidd  therefore  be 
oititled  to  its  proper  share  in  tlie  benefits  of 
the  county  quarantine  without  any  additional 
charge. 

[3]  Where  the  language  of  a  statute  is 
free  from  ambiguity  and  conveys  a  definite 
and  sensible  meaning,  the  courts  should  not 
hesitate  to  give  it  a  literal  interpretation 
merely  because  they  may  question  the  wisdom 
or  expediency  of  the  enactment  In  such  a 
case,  these  are  not  pertinent  Inquiries  for 
the  Judicial  tribunal.  If  there  be  any  un- 
wisdom or  Injustice  In  the  law,  it  is  for  the 
Legislature  to  remedy  It  For  the  courts,  the 
only  rule  Is  ita  lex  scripta  est 

[4]  It,  though,  the  statute  Is  ambiguous, 
so  as  to  be  fairly  susceptible  of  more  than 
one  interpretation,  then  the  courts  may  right- 
fully exercise  the  power  of  construing  Its 
language,  so  as  to  give  effect  to  the  Inten- 
tion of  the  Legislature,  as  the  same  shall  be 
ascertained  and  determined  from  relevant 
and  admissible  conslderationB.  But  It  should 
be  understood  that  the  Intention  of  the  law- 
making power  is  to  be  ascertained  by  a 
reasonable  construction  of  the  act  and  not 
one  founded  on  mere  arbitrary  conjecture. 
And  it  is  always  the  actual  meaning  of  the 
Legislature  wlilch  must  be  sought  out  and 
followed,  and  not  the  judge's  own  idea  as 
to  what  the  law  should  be.  Finally,  although 
every  law  must  t>e  construed  according  to  the 
intention  of  the  makers,  as  evidenced  by  the 
language  employed  to  ezpreaa  It,  that  inten- 
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tlon  Is  nerer  resorted  to  for  any  other  pur- 
pose than  to  ascertain  what,  In  fact,  was 
meant  to  be  done,  and  not  for  the  purpose 
of  ascertaining  what  they  have  done,  with 
the  view  of  determining  whether  it  Is  politic 
or  expedient,  for  with  that  we  have  nothing 
to  do.  We  have  reached  the  limit  of  our  Ju- 
risdiction when  we  hare  certainly  found  and 
declared  the  meaning  as  the  object  Is  to 
ascertain  what  the  Legislature  Intended  to 
enact  and  not  what  is  the  legal  consequence 
and  effect  of  what  they  did  enact  Black's 
Interpretation  of  Laws,  pp.  88  and  41.  We 
think  the  purpose  of  this  statute  is  dear 
and  free  from  uncertainty,  bnt,  if  It  Is  doubt- 
ful, the  application  of  the  well-settled  rule 
of  construction  Just  stated  leads  us  to  think 
that  it  was  not  Intended  to  charge  the  town 
with  the  expenses  of  the  quarantine  service, 
unless  It  has  adopted  a  system  of  Its  own, 
in  which  latter  case  it  appears  reasonable 
and  Just  tliat  It  should  be  so  charged. 

[E]  We  are  also  of  the  opinion  that  the 
provision  in  section  21  of  the  Acts  of  1911, 
c.  62,  for  paying  the  expenses  of  the  quar- 
antine la  Incompatible  with  the  like  provi- 
sion Id  section  4508  of  the  Uevlsal,  If  the 
latter  imposes  a  liability  for  the  same  upon 
the  town  in  which  there  is  no  quarantine 
officer,  for  the  act  of  1911  explicitly  provides 
that  the  expenses  shall  be  paid  "by  the 
town  or  county  employing  a  quarantine  offi- 
cer," and  the  town  of  Henderson  has  not 
employed  one,  though  the  county  has. 

[B]  Where  two  statutes  are  thus  In  con- 
flict and  cannot  reasonably  be  reconciled, 
the  later  one  repeals  the  one  of  earlier  date 
to  the  extent  of  the  repugnance.  State  v. 
Perkins,  141  N.  0.  797,  53  S.  E.  735,  9  L. 
R.  A.  (N.  S.)  165.  We  believe  that  our  view 
of  the  law  in  this  case  accords  with  the 
clear  intent  of  the  Ijeglslatnre  and  responds 
also  to  the  dictates  of  Justice  and  right 
There  is  no  good  reason  why  the  town  or 
city  should  be  charged  with  the  double  bur- 
den of  paying  its  full  lawful  share  of  the 
county  taxes  and  also  the  expenses  of  quar- 
antine within  its  limits,  from  which  It  re- 
ceives no  more  benefit  or  advantage  than 
other  sections  of  the  county.  But  If  It  Is  not 
satisfied  with  the  county  system  of  quaran- 
tine or  f9r  any  other  reason  it  establishes 
one  of  its  own,  and  thus  chooses  to  regulate 
Its  own  affairs  In  this  respect,  It  la  proper 
that  it  should  bear  the  expense  and  not  the 
county.  It  Is  not  Just  that  the  county  should 
pay  the  expenses  of  the  city  quarantine  when 
it  can  have  no  part  In  fixing  or  controlling 
the  amount  to  be  incurred  or  in  adopting 
regulations  or  methods  for  the  economical 
adminlstraaon  of  the  law,  and  the  same 
rule  applies  with  equal  force  to  the  city, 
when  entire  control  Is  in  the  handa  of  the 
county  authorities.  Taxation  without  rep- 
TOBentatlon  often  leads  to  the  exercise  of 
arbitrary  and  even  despotic  power  and  is 
not  tolerated  or  permitted  In  our  system  of 
goremmrat  He  who  pays  Om  taxes  should 


have  some .  voice,  directly  or  Indirectly,  In 
deciding  how  they  should  be  laid  and  how 
and  for  what  purposes  they  should  be  ex- 
pended. The  Legislature  evidently  did  not 
Intend  that  the  county  should  place  this 
burden  upon  the  city,  as  a  separate  corpora- 
tion, without  ito  consent  or  Its  participation 
In  the  exercise  of  the  power  by  which  it 
was  created  or  imposed.  In  respect  to  this 
matter,  the  county  and  the  dty  must  be 
treated,  under  the  statute,  as  distinct  bodies ; 
each  exercising  its  own  powers  of  taxation, 
within  its  prescribed  sphere,  and  each  liable 
for  Its  own  expenses.  When  the  city  does 
not  elect  to  act  for  Itself  by  appointing  a 
quarantine  officer,  it  must  be  regarded  as  a 
part  of  the  county  and  la  entitled  to  its 
share  of  benefits  as  such  In  return  for  its 
contribution  to  the  county  revenue;  it  is 
otherwise,  though,  when  it  undertakes  to  ex- 
ercise sole  authority  with  respect  to  quar- 
antine within  its  corporate  limits  by  virtue 
of  the  powers  given  in  the  act  of  1911.  These 
reasons,  of  course,  have  Infiuence  with  us 
only  when  there  is  ambiguity  in  the  stat- 
ute, but  we  think  it  clear  ttiat  the  later  pro- 
vision in  the  act  of  1911  was  Intended  to 
teke  the  place  of  the  earlier  one  in  the  Re- 
visal  and  to  repeal  the  latter. 

But  we  are  also  of  the  opinion  that  Be- 
vlsal,  I  4508,  win  not  bear  the  construction 
upon  which  the  plaintiff  relies.  It  will  be 
seen  that  by  section  4509  the  dty  health 
officer  is  also  quarantine  officer  of  the  dty 
Just  as  the  county  health  officer  is  quaran- 
tine officer  of  the  county.  This  throws  a 
flood  of  light  upon  the  language  of  section 
4508  and  clearly  reveals  ite  true  meaning  to 
be  that,  when  the  householder  is  indigent 
and  unable  to  pay  the  expenses  of  patients 
In  his  family,  they  ehall  be  borne  by  the 
dty,  if  he  reside  therein,  and,  if  not,  by  the 
county,  but  the  city  is  not  liable  to  the  coun- 
ty for  the  expenses  of  Its  patiente  any  more 
than  the  county  la  to  the  city  for  the  expens- 
es of  its  patients.  Each  provides  for  its 
own  patients  and  "pays  their  expenses,  but 
not  to  the  other.  It  could  not  mean  that 
one  of  them  can  officiously  pay  the  expenses 
of  the  other  and  recover  them  from  the  lat- 
ter. Neither  one  of  them  Is  charged  with 
the  duty  of  attending  to  the  affairs  of  the 
other  in  this  respect,  but  each  must  provide 
for  and  pay  Its  own  expenses  In  such  cases. 
But,  as  we  have  said,  this  is  all  changed  by 
the  act  of  1911,  and  the  town  is  not  liable 
if  it  has  not  employed  a  quarantine  officer. 
The  general  subject  is  discussed  in  McNor- 
ton  V.  Vai  Verde  County  (Tex.  Civ,  App.) 
25  3.  W.  653,  which  presented  somewhat  an 
analogous  case,  and  the  court  reached  the 
same  conclusion  as  we  do  now.  If  the  dty 
of  Henderson  was  not  liable  and  the  county, 
therefore,  paid  the  expenses  officiously,  it 
cannot  recover  them  of  the  dty.  This  we 
decided  In  Gopple  v.  Commissioners,  138  N. 
0.  131,  50  S.  E.  574. 

It  seems  that  secttmi  21  of  chapter  62  of 


Digitized  by  Google 


1X.0.} 


UoKEEL  T.  HOLLOMAN 


445 


the  act  of  1911  baa  been  repealed  by  Acts 
1913,  c;  181, 1  9.  This  matter  was  not  called 
to  onr  atteatton,  and  we  sappose  the  learned 
counsel  attached  no  Importance  to  it,  as  tbe 
county  paid  the  expenses  for  which  It  now 
sues  In  1911  and  1912,  before  the  passage  of 
the  act  of  1913,  whidi  should  be  given  pros- 
pectlTe  operation.  We  merely  refer  to  It  to 
show  that  we  had  not  overlooked  the  re- 
pealing act 

It  follows  that.  In  any  Tlew,  the  court  err- 
ed in  orerniling  the  demurrer.  It  .should 
hare  been  sustained  and  the  action  dismiss- 
ed. This  result  makes  it  unnecessary  to 
consider  more  particularly  the  question  rais- 
ed on  the  a:%ninent  as  to  whether  the  pay- 
ment by  the  county  of  the  quarantine  ex- 
penses incurred  in  Henderson  was  officious, 
nor  need  we  refer  to  the  other  matters  dis- 
cussed by  counseL 

Reversed. 


McKBBL  T.  HOIXOHAN  et  aL 

(Supreme  Court  of  North  Oarollna.   Oct  1, 
1913.) 

1.  PAKiTEion  (S  48*>— Pbofbb  PAams. 

Bevisal  1906,  I  410,  provides  that  any  pet^ 
son  may  be  made  defendant  who  claims  an  in- 
terest adverse  to  the  plaintiff  or  «4>o  is  a  neces- 
sary party^  to  a  complete  determination  ot  the 
questions  involved.  Section  414  provides  that, 
when  a  complete  determination  cannot  be  bad 
without  the  presence  of  other  parties,  they  mast 
be  brought  in,  while  section  76  provides  that, 
whenever  land  which  is  sought  to  be  sold  Is 
claimed  by  another  person,  such  claimant  sliall 
be  heard  as  a  party.  Held,  that  one  claiming 
to  be  a  tenant  In  common  of  land  which  plain- 
tiffii  deidred  sold  for  partition  was  properly 
made  a  defendant  by  the  court  upon  motion. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  H  118-129;  Dec  Dig.  |  48.*} 

2.  PABTmON  (i  68*>— PaOCEEDINQB— BUSDKR 

OP  Pboof. 

Where  defendant,  who  claimed  to  be  the 
owner  of  one-third  interest  in  land  which  plain- 
tiffs desired  sold  for  partitioa  upon  being 
brought  In  as  a  par^  defendant  set  up  bis 
claim  in  derogation  of  plalntUTs  title  to  one- 
third  of  the  property,  he  has  the  burden  of 
proof. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  |$  183-185 ;  Dec.  Dig.  «  68.*] 

3.  PABTmon  (|  63*)— BviDSNOB— AmaasxBiir 
ITT— Will— roBimriOATioN. 

In  partition  for  land  of  which  defendant 
claimed  to  be  a  tenant  in  common  of  one-third, 
a  will  under  which  defendant  claimed  is  prop- 
erly rejected,  where  there  was  no  sufficient 
identification  of  the  land  described  in  the  will 
as  being  that  In  controversy. 

[Ed,  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  SI  183-185;  Dec.  Dig.  S  68.*] 

4.  Tenanct  nr  Ooucoh  Q  16*)  — Advsbbk 
Possession. 

While  the  possession  of  one  tenant  In  com- 
mon is,  in  law,  the  possession  of  all,  one  may 
oust  the  others,  and  a  tenant  who  makes  no 
demand  for  ponesdon  or  participation  In  the 
rents  and  profits  for  20  years  loses  his  right  to 
the  land  by  adverse  possession. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  U  42-Ki;   Dec.  Dig.  | 


6.  WmiKaBBa  (t  Z^O^^—^TxianATioTi—IxASt- 
ING    Questions  —  Dibobstion    of  Tbial 

OOUBT. 

The  trial  court  may  in  its  discretion  ex- 
dude  leading  questions. 

[Ed.  Note.— For  other  cases,  see  ^tnesses, 
Cent  Dig.  H  796,  837-889,  841-845 ;  Dec.  Dig. 

5  24a*] 

6.  Appeal  aivd  Ebbos  (|  1170*)— Bbtibw— 

Habmless  Ebbob. 

Technical  errors  will  be  considered  harm- 
less where  a  reversal  could  not  result  in  a  dif- 
ferent verdict 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §S  4032,  4066,  4075,  4098. 
4101,  4464.  4540-4&I6 ;  Dec.  Dig.  fi  1170.*] 

Appeal  from  Superior  Court,  Greene  Coun- 
ty; Allen,  Judge. 

Action  for  i>etitlon  by  John  O.  McKeel,  as 
administrator,  against  W.  J.  Sawry  and 
others,  in  which  H^iry  Holloman  was  made 
a  party,  on  motion.  From  a  Judgment 
against  defendant  Holloman,  he  appeals. 
Affirmed. 

This  is  a  proceeding  for  the  sale  of  land 
for  partition  and  to  pay  the  debts  of  the 
two  original  tenants  In  common  out  of  the 
proceeds  of  sale;  tbe  balance  to  be  divided 
among  the  tenants  according  to  the  several 
and  respective  intwests.  All  parties  have 
been  duly  brought  into  court  by  the  service 
of  process,  as  the  court  finds  and  adjudges 
In  its  order,  October  16,  1912.  It  was  as- 
certained that  one  Henry  Holloman  claimed 
a  one-third  Interest  in  the  land,  as  beir  to 
Nancy  Holloman,  daughter  of  himself  and 
bis  wife,  Rachel  Holloman  (formerly  Rachel 
Evans),  who  was  the  daughter  of  John  Evans 
and  his  wife,  Harriet  Evans  (formerly  Har- 
riet McKeel).  who  was  one  of  the  original 
tenants  in  common.  Henry  HoUoman's  wife 
predeceased  him.  The  court,  on  motion,  order- 
ed that  Henry  Holloman  be  made  a  party  to 
the  end  that  his  claim  might  be  determined 
and  the  land  sold  free  from  any  claim  upon 
tbe  title  He  was  brought  in  and  pleaded 
that  he  was  owner  of  one-third  of  the  land. 
The  court  thereupon  directed  the  following 
issae  to  be  submitted  to  the  Jury:  "Has 
the  defendant,  Henry  Holloman,  any  Interest 
in  the  land  ?"  Under  the  Instructions  of  the 
court,  tbe  Jury  answered  tbis  issue  In  the 
negative.  There  was  no  objection  to  tbe  is- 
sue. Judgment  on  .the  verdict,  and  appeal  by 
Henry  Holloman,  the  intervener.  The  other 
facte  are  stated  in  the  opinion  of  the  court 
Oeo.  M.  Lindsay,  ot  Snow  Hill,  and  Ij.  I. 
Moore,  of  QreeoTille,  for  aiqjiellant  Finch 

6  Connor,  of  Wilson,  and  -L.  V.  Morrill,  of 
Snow  Hill,  for  ai>peUee. 

WAIfKEB,  3,  (after  stating  tbe  taeta  as 
above).  [1]  We  And  no  error  In  the  record. 
The  court  pn^ieriy  ordered  or  permitted 
H^ry  Holloman  to  be  made  a  party.  The 
Code  provides  that  any  person  may  be  made 
a  party  who  has  or  claims  an  interest  in  tha 
controversy  adverse  t»  the  plalntlfl  or  whose 
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presence  te  necessary  to  a  complete  determi- 
nation or  settlement  of  the  questions  InTOlred 
ther^,  and  any  person  claiming  title  or 
right  of  possession  to  real  estate  may  be 
made  a  parly,  as  the  case  may  require,  to 
any  sncb  action.  Revlsal,  i  410.  When  a 
complete  determination  of  the  matter  cannot 
be  had  without  the  presence  of  other  parties, 
the  court  mutt  cause  them  to  be  brought  in. 
Berisal, 'I  414.  The  power  to  make  an  ad- 
verse dalmant  a  party  to  proceedings  for  the 
sale  of  land  for  assets,  as  this  is  in  part. 
Is  expressly  recognized.  Revlsal,  {  76.  It 
would  be  strange  If  It  were  not  so  under  our 
wise  and  liberal  system  of  procedure,  which 
seeks  to  settle  all  controverted  matters  In 
one  action  and  without  circumlocution,  and 
further  It  Is  better  for  all  parties  concerned 
that  it  should  be  so,  in  an  action  of  this  kind. 
In  order  that  a  good  title  to  the  land  may  be 
sold,  as  it  will  secure  a  better  price. 

[2]  The  order  being  valid,  the  Issue,  sub- 
mitted without  objection,  both  in  form  and 
substance  necessarily  placed  the  burden  of 
proof  upon  Henry  Holloman,  who  asserted 
his  title  and  ownership  to  a  one-third  interest 
In  the  property,  and  the  Judge  ruled  correctly 
in  this  respect  HoUoman  virtually  admitted 
that  plaintiffs  had  the  other  two-thirds  In- 
terest, and  the  whole  If  he  Is  not  their  co- 
tenant,  and  the  real  question  was  whether 
they  were  entitled  to  the  whole  or  to  only 
two-thirds.  Their  proof  tended  to  show,  and 
at  least  made  out  a  prima  fade  case,  that 
they  were  entitled  to  all  of  It  One  test  by 
which  to  determine  where  the  burden,  of 
proof  rests  has  been  said  to  be:  Which  party 
would  be  successful,  in  law,  If  no  evidence  or 
no  more  evidence  were  given?  Amos  v. 
Hughes,  1  M.  &  Rob.  464.  This  court  has 
once  adopted  the  rule  laid  down  by  Taylor, 
for  It  says  in  Walker  v.  Carpenter,  144  N.  C. 
at  page  676,  57  S.  E.  461,  quoting  from  Bai- 
ley's Onus  Probandl,  p.  2:  "In  every  mode 
of  litigation  an  assertion  of  fact  avails  noth- 
ing without  proof.  Some  party  to  It  must 
commence  by  producing  proof  to  sustain  his 
allegation.  The  first  rule  laid  down  in  the 
books  on  evidence  la  to  the  effect  that  the 
Issue  must  be  proved  by  the  party  who  states 
an  affirmative,  not  by  the  party  who  states  a 
negative.  Of  course  such  affirmative  must 
be  one  in  substance  and  not  merely  in  form. 
An  eminent  writer  on  the  law  of  evidence 
says:  This  rule  of  convenience,  which  In  the 
Roman  law  Is  thus  expressed,  "SI  Incumbit 
probatlo,  qui  diclt  non  qui  negat,"  has  been 
adopted  In  practice,  not  because  It  is  Im- 
possible to  prove  a  negative,  but  because 
the  negative  does  not  admit  of  the  direct  and 
simple  proof  of  which  the  affirmative  is  capa- 
ble; and  moreover  It  Is  but  reasonable  and 
just  that  the  party  who  relies  upon  the  exist- 
ence of  a  fact  should  be  called  upon  to  prove 
his  own  case.' "  See,  also,  Cox  v.  Lumber 
Co.,  124  N.  0.  78,  82  S.  B.  381. 

Plaintiffs  were  owners  of  the  property,  ac- 
cording to  the  proof  In  the  case^  by  reason 


of  th^r  continuous  adverse  possesdon  for 
more  than  20  years,  unless  Holloman  was 
their  ootenant  He  alleged  that  be  la  the 
owner  of  one-third,  and  they  doiled  It  It 
was  therefore  a  claim  by  him  to  he  let  Into 
possession  of  his  one-third,  from  which  they 
had  ousted  him,  and  practically  an  action  of 
ejectm^t  for  that  panose ;  plaintiffs  deny- 
ing that  he  ever  had  any  Interest  in  the  land. 
Whitfield  T.  Boyd,  158  N.  a  4fil,  74  S.  B. 
402;  Daniel  v.  Dixon,  79  S.  EL  426,  at  tills 
term.  In  this  case  HoUoman  Is  substantially 
an  Intervener,  asserting  his  right  to  one-tblrd 
of  the  pn^rty,  and  has  the  affirmative  of 
the  issue  as  to  the  tltl&  Bedman  v.  Bay,  123 
N.  C.  602,  31  S.  B.  831 ;  Maynard  v.  Insur- 
ance Co.,  132  N.  0.  711,  44  a  B.  405;  Mann- 
fftctoring  Co.  v.  Tleruey,  133  N.  a  630,  45 
8.  B.  1026.  He  aaserta  title  to  one-third  as 
tenant  in  common,  and  the  other  parties  deny 
his  right  and  plead  sole  seisin  (non  tenent 
Inslmul),  and  the  case  Is  thus  brought  within 
the  principle  of  Huneycutt  v.  Brooks,  116 
N.  a  788,  21  S.  £}.  658.  The  burden,  accord- 
ing to  the  facts  and  circumstances  as  they 
appear  and  in  any  view  of  tlism,  was  upon 
Holloman. 

[3]  As  the  burden  was  upon  Holloman,  he 
failed  to  show  any  title.  He  relied  on  the 
will  of  R.  D.  S.  Dixon;  but  as  the  evidence 
by  which  he  offered  to  show  his  Interest  un- 
der the  win,  was  properly  excluded,  there 
was  nothing  left  upon  which  his  claim  could 
stand.  There  was  no  sufficient  identifica- 
tion of  the  land  described  in  the  will.  Some 
of  the  evidence  rejected  did  not  have  suffi- 
cient probative  force  to  show  what  land  It 
was.  There  was  no  evidence  that  DLzon 
owned  the  land. 

[4]  The  undisputed  evidence  of  plaintiffs 
shows  that  they  are  the  owners  of  the  land. 
If  Holloman  ever  had  any  interest  as  tenant 
in  common  with  them,  he  lost  it  by  their  ad- 
verse possession  for  more  than  20  years ;  he 
admitting  that  he  did  not  make  any  claim  to 
be  let  Into  possession  of  his  share  nor  any 
demand  for  his  share  of  the  rents  and  profits 
within  said  time.  Dobbins  v.  Dobbins.  141 
N.  C.  214,  53  S.  E.  870,  10  L.  B.  A.  (N.  S.) 
185, 116  Am.  St  Rep.  682. 

[C]  It  may  be  well  to  say,  before  conclud- 
ing, that  the  court  had  a  discretion  to  ex- 
clude leading  questions,  and  we  will  not  re- 
view the  ruling  for  that  reason.  We  may 
safely  place  our  decision  upon  the  single 
ground  that  the  answer  of  HoUoman  shows 
that  the  tlUe  of  his  adversaries  Is  not  denied 
unless  he  is  owner  of  one-third  as  tenant  in 
common,  and  it  further  appears  in  the  case 
that  they  have  held  possession  of  the  prem- 
ises adversely  and  have  been  In  the  pernancy 
of  the  rents  and  profits  for  more  than  20 
years,  title  being  out  of  the  state,  and  he  has 
token  no  steps  to  recover  possession  of  his 
aUeged  share,  or  his  share  of  the  rents 
and  profits,  within  that  time,  although  he 
bad  visited  them  occasionally.  If  tbey  kept 
blm  out  of  poasesslfm  of  his  shate  of  the  land 
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and  the  reata,  he  was  pnt  to  his  action,  and, 
If  not  prosecnted  within  the  20  years,  the  law 
raised  a  legal  presumption  of  title  In  those 
harlng  the  possession  and  barred  his  entry. 
Dobbins  T.  Dobbins,  supra;  Bullln  v.  Han* 
cock,  138  N.  C.  198,  60  S.  E.  621 ;  Whltaker 
T.  Jenkins,  188  N.  C.  476,  51  S.  E.  104.  "The 
possession  of  one  tenant  In  common  la  in 
law  the  possession  of  all  the  tenants  In  com- 
mon. One  may,  however,  disseise  or  oust 
the  others,  and  from  the  time  of  such  ouster 
the  possession  of  him  who  keeps  out  the  rest 
Is  not  their  possession  but  is  adverse  to  their 
claims  of  possession.  The  sole  silent  occu- 
pation by  one  of  the  entire  property,  with- 
out an  account  to  or  claim  by  the  others,  is 
not  In  law  an  ouster,  nor  furnishes  evidence 
fnom  which  an  ouster  can  be  inferred,  onless 
it  has  been  continued  for  that  length  of 
time,  which  furnishes  a  legal  presumption  of 
the  facts  necessary  to  uphold  an  exclnslTe 
possessloa" 

[•]  If  there  were  any  technical  errors  In 
the  rulings  upon  the  evidence,  the  facts  so 
plainly  appear,  and  the  legal  inference  there- 
upon is  so  well  settled  by  the  cases,  that  a 
reversal,  if  there  was  error  in  the  respects  in- 
dicated, would  be  vain  and  useles&  The 
court  would  again  reach  the  same  result 
We  therefore  sustain  the  JudgmenL 

No  erroi; 


STATE  et  aL  t.  ATLANTEO  ft  N.  a  B. 
CO.  et  aL 

(Supreme  Court  of  North  Carolina.  Oct.  1, 
1913.) 

1.  RAILBOAD0  ft  95*)— RBOUUTXON— TaUDX- 
TT  OW  OSDINAIfCE. 

An  ordinance  requiring  railroads  on  a  cer- 
tain street  to  fill  the  ditches  beside  the  tracks 
and  maintain  the  ri^ht  of  way  on  a  reasonable 
grade  with  the  street,  so  as  to  render  it  safe  to 
cross  the  same  at  aU  points,  is  reasonable  and 
valid  where,  although  the  ditches  ere  necessary 
for  drainage,  they  can  be  covered  over  or  tiled 
mt  moderate  expense. 

tEd.  Nota^For  other  cases,  fa  Railroada^ 
Cent  Dig.  H  274-388;  Dec  Dig.  {  96.»] 

2.  Bahaoadb  (I  04*)— Riain:.ATxoiT-- Validi- 

TT  OF  OBDINAHOB. 

A  railroad,  though  operating  under  legisla- 
tire  franchise,  is  subject  to  all  reasonable  po- 
lice rwilationa  that  are  lawfally  oiacted  for 
the  protectioQ  of  life  and  property,  and  tba  ac- 
ceptance of  its  charter  is  upon  the  Implied  con- 
dition that  It  will  comply  with  all  reasonable 
regulations  of  a  town  regarding  the  use  of  Its 
streets. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  266-273;  Dee.  Dig.  {  94.*] 

Appeal  from  Superior  Court,  Carteret 
Goimty;  Allen,  Judge. 

The  Atlantic  ft  North  Carolina  Railroad 
Company  and  the  Norfolk  Southern  Railway 
Company  appealed  from  a  conviction  of  vio- 
lating the  following  ordinance  of  Morehead 
City:  "Be  It  ordained  that  all  railroad  com- 
panies having  ditches  along  its  right  of  way 
and  altmg  Arendell  street  are  her^y  requir- 


ed to  fill  the  same  up  to  a  grade  with  the 
streets,  and  further  required  to  maintain 
such  right  of  way  In  a  reasonable  grade  with 
said  street  as  to  render  it  In  a  condition  that 
it  can  be  crossed  at  all  points  with  ease  and 
safety/'  Affirmed. 

J.  F.  Duncan,  of  Beaufort  and  L.  L 
Moore,  of  New  Bern,  for  appellants.  The 
Attorney  General  and  the  Assistant  Attorn^ 
General,  for  the  State.  E.  H.  Gorham,  of 
Morehead  City,  for  Mordiead  City. 

BROWN,  J.  [1]  The  only  matter  of  law 
presented  by  the  several  assignments  of  error 
relates  to  the  validity  of  the  above  ordl- 
nance. 

The  defendant  the  Atlantic  &  North  Caro- 
lina Railroad  was  Incorporated  In  1864  and 
constructed  Its  railroad  In  1858.  The  defend- 
ant the  Norfolk  Southern  la  its  lessee  and  of 
course  bound  to  observe  any  municipal  regu- 
lation that  would  bind  its  lessor.  At  the 
time  the  road  was  constructed,  Morehead 
City  was  not  In  existence.  It  was  Incorpo- 
rated in  1860  and  has  since  grown  up  on  both 
sides  of  the  railroad  for  some  considerable 
distance  until  it  has  become  a  flourlshlns 
town  of  8,000  Inhabitants. 

Ail  the  evidence  shows  that  from  Twelfth 
street  to  the  corporate  limits  of  the  town,  at 
Twenty-Fourth  street,  ditdies  were  opened 
on  each  aide  of  the  railroad  track  on  the 
right  of  way,  and  that  these  ditches  were 
necessary  for  the  drainage  of  the  roadbed, 
but  tiiat  they  could  be  covered  and  dosed  up 
or  tiled  at  moderate  expense.  This  would 
not  only  beautify  the  town  by  dosing  up  un- 
sightly ditches  but  would  render  the  crossing 
of  the  railroad  at  any  point  by  pedeetrlanft 
very  much  safer. 

[2]  When  the  defiendant  accepted  Ita  char> 
ter  from  the  state.  It  did  so  upon  the  condi- 
tion, necessarily  implied,  that  It  would  con- 
form at  its  own  expense  to  all  reasonable  and 
authorized  regulations  of  the  town  as  to  the 
use  of  the  streets  and  thoroughfares  render^ 
ed  necessary  by  ita  growth  for  the  safety  of 
the  people  and  the  promotion  of  the  pnbUe 
convenience.  It  is  aetUed  beyond  controvert 
sy  that  railroad  corporations,  although  oper- 
ating under  a  l^Udatire  franchise,  come  nec- 
eesarlly  within  the  operation  of  all  reason- 
able police  regulations  that  are  lawfully  en- 
acted for  the  protection  of  life  and  property. 
Railway  r.  Connersvllle,  218  U.  S.  836,  81 
Sup.  Ct  93,  64  li.  Ed.  1660,  20  Ann.  Cas. 
1206. 

The  SupreD&e  Court  of  the  United  States, 
has  said:  "The  pow^,  whether  called  police, 
governmental,  or  legislative,  exists  In  eadi 
state  by  appropriating  enactments  not  for- 
bidden by  ita  own  Constitution  or  by  the 
Constitution  of  the  United  States  to  regulate 
the  relative  rights  and  duties  of  all  persons 
and  corporations  within  Its  Jurisdiction  and 
therefore  to  provide  for  the  public  convenience 
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and  Qie  public  good."  Northern  Transp. 
Co.  V.  Chicago,  99  U.  S.  635,  26  L  Ed.  838; 
Railroad  v.  Ohio,  173  U.  8.  285,  19  Snp.  Ct 
465,  43  L.  Ed.  702. 

We  think  the  validity  of  this  ordinance 
and  its  reasonableness  is  fully  sustained  by 
the  decision  of  tbis  court  in  Railroad  t. 
Qoldsboro,  155  N.  C.  356,  71  S.  E.  514.  It  Is 
no  great  hardship  upon  the  defendants  to 
require  them  to  tUe  these  ditches  at  their 
own  expense.  Railways  not  only  expect  cit- 
ies and  towns  to  grow  up  along  their  lines 
but  they  do  much  to  promote  tb^  develop- 
ment, because  the^  Set  the  benefits  to  be  de- 
rived from  such  growth  In  greatly  Increased 
business.  It  Is  dmple  Jnstice,  therefore,  to 
require  them  to  conform  to  such  reasonable 
relations  of  such  monlclpBllttea  as  are  nec- 
essary tor  the  safety  and  conTenience  of  the 
public. 

No  error. 


BIRD  T.  BELL  LUBfBER  CO.  ef  aL 

(Supreme  Court  of  North  CaroUna.  Oct  1. 
1913.) 

1*  Hasixb  and  Bbbtant  (II 101, 102*>— In ju- 

BISS  TO  SSRTAlfT  —  UAOHIKKBT  —  DUTT  OV 

Master. 

A  master  operatiiig  machinery  such  as  Is 
used  in  cotton  gioa  most  supply  hia  serrants 
with  such  equipment  and  appliances  as  are 
known,  approved,  and  in  general  ase,  and  a 
failure  so  to  do  will  constitute  negligence,  or 
afford  evidence  from  which  n^ligence  may  be 
inferred. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Gent.  Dig.  If  185.  171,  174,  178-184, 
192 ;  Dec.  Dig.  H  101,  102.*] 

2.  Mastbb  and  Sebvakt  (§  288*)— -Injubiks 
TO  Servant— CoNTEiBUTOKY  T^eoliqknce. 

Where  a  servant  who  had  chaige  of  a  cot- 
ton gin,  and  whose  dnty  it  was  to  attend  to 
repairs,  used  a  hoe  handle  to  shift  the  power 
belt  after  the  shifting  levers  were  broken,  and 
was  injured,  he  cannot  recover  from  the  mas- 
ter, aa  his  injury  was  due  to  Ui  own  failure  to 
have  the  levers  repaired. 

[E!d.  Note. — For  of'>pr  fas*>8.  sfs  Mnster  and 
Servant.  Cent  Dig.  Si  681,  743-748;  Dec  Dig 
g  238.*] 

3.  Masteb  and  Sbbvant  (|  297*)— Injttbixs 
TO  Skevani^-Contbibutobt  Nboligbncb— 

COMPLIANCB  with  COMMANDS. 

While  the  orders  of  the  master  may  some- 
times jnstify  conduct  of  a  servant  which  would 
otherwise  be  contributory  negligence,  where  the 
question  of  whether  the  master  had  given  or- 
dera  was  submitted  to  the  jury,  the  jury,  in 
finding  that  the  master  was  not  negligent,  must 
neceasarlly  here  determined  ttiat  no  order  was 
given,  and  the  servant  cannot  recover. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  |{  1195-1198;  Dec  Dig.  S 
297.*] 

4.  MAGrncB  AND  Servant  d  267*)— Injubies 

TO  Sbbv ANT  —  Actions  —  Admissibilitt  of 
Evidence. 

In  an  action  by  a  servant  for  injuries  re- 
ceived in  his  employment,  there  was  no  error  in 
permitting  the  master  to  state  when  he  first 
received  notice  of  the  servant's  claim,  as  the 
time  elapsed  has  a  direct  bearing  on  the  recol- 


lection of  the  witnesses,  and  may  be  a  rdativa 
circomstance  affecting  the  validi^  of  Qie  claim. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  909,  911;  Dec  Dig.  | 
267.*] 

5.  Appeal  and  Gbbob  (|  1082*)— Ketibw— 
Habmuiss  Ebbob — Admission  of  Bvidbncb. 
Error,  if  any,  Id  the  admission  of  certain 
testimony  tending  to  show  contribotorr  n^Ii- 
gence  of  plaintiff  was  harmless,  where  the  Jury 
found  that  defendant  was  not  ne^igent 

lEi.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  4171-4077;  Dee.  Dig.  % 
1052.*] 

a  Tbial  (I  205*)— iNsiBuoizoira— Oonbxbuo- 

TtoN  AS  A  Whole. 

In  passing  upon  objections  to  the  Inatruc- 
tions,  the  charge  as  a  whole  is  to  be  consider- 
ed ;  and,  where  every  position  available  to  ap- 
pellant was  correctly  referred  to  the  jury,  that 
portions  of  the  instructions  standing  by  them- 
selves might  be  open  to  criddsm  does  not  con- 
stitute reversible  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  »  703-717;  Dec  Dig.  |  29S.*] 

Appeal  from  SuperlOT  Court,  -WaTue  Omm- 
ty;  Carter,  Judge. 

Action  by  J.  W.  Bird  against  the  BeU  Lum- 
ber Company  and  others.  From  a  Judgment 
for  the  defbndanta,  plaintiff  i^fpeols.  Af- 
firmed. 

The  action  was  to  recover  damages  from 
defendant  company  for  physical  Injuries 
caused  by  reason  of  the  alleged  negl^oice  of 
said  defendant  in  fiUUng  to  sivply  safe  and 
suitable  equipment  for  a  cotttm  owned  by 
the  company  and  operated  for  tbelx  benefit 
The  cause  was  submitted  on  the  three  issues: 
First,  of  negligence;  second,  of  contributory 
negligence;  third,  damage.  The  Jury  an- 
swered the  first  issue  In  favor  of  defendant 

W.  C.  Munroe  and  G.  B.  Hood,  both  of 
Ooldsboro,  for  appellant.  Dortch  &  Barham 
and  LangBton  &  Allen,  all  of  Ooldsboro,  tor 
appellees. 

HOKE,  J.  [1,  2]  We  find  no  reversible  er- 
ror on  the  record,  assuredly  none  which  gives 
plaintiff  any  just  ground  of  complaint  From 
the  facts  In  evidence  it  appears:  That  on 
the  29th  day  of  November,  1911.  plaintiff 
received  serious  physical  injuries  while  en- 
gaged in  running  a  cotton  gin  for  defendant 
company;  the  said  injuries  being  caused  by 
reason  of  the  endeavor  on  part  of  plaintiff  to 
shift  the  power  belt  of  the  gin,  using  a  hoe 
handle  for  the  purpose.  That  the  gin  when 
in  order  was  equipped  with  levers  for  the 
purpose,  and  by  which  the  belt  could  be 
shifted  without  appreciable  risfe.  We  tiave 
repeatedly  held  that  tn  the  operation  of  ma- 
chinery of  this  character  the  employer  must 
supply  his  employes  with  equipment  and  ap- 
pliances which  are  known,  approved,  and 
in  general  use,  and  that  a  failure  to  do  so 
will  amount  to  negligence,  or  will  afford  evi- 
dence from  which  such  negligence  may  be  in- 
ferred. In  the  present  case,  however.  It  vras 
further  made  to  appear  that  defendant  com- 
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ned  and  controlled  by  the  other  de- 
,  John  R.  Bell  and  L.  A.  Bird,  were 
in  an  extensive  business,  operating 
iiree  large  farms,  two  cotton  gins, 
or  three  sawmills,  etc ;  that  at  the 
his  occurreuce  the  plaintiff,  who  was 
r  of  one  of  the  defendants,  was  over- 
>ne  of  these  farms,  having  separate 
of  the  same  and  the  gin  situate 
as  foreman  and  general  manager; 
Intlfl  was  fully  aware  of  the  dan- 
dent  to  the  defect,  and  while  the 

thereby  much  Increased,  the  device 
pie  In  structure,  and  plaintiff  had 
arity  and  It  was  part  of  his  duty  to 
}  and  otber  necessary  repairs  made, 

material,  tools,  and  facilities  were 
for  the  purpose,  or  could  have  been 
irocured.   There  Is  also  evidence  on 

of  the  defendant  unchallenged  in 
d  that  a  repair  shop  was  accessible, 
I  this  a  machinist  or  mechanic  could 
1  had  to  do  this  work.  In  tbls  aspect 
estlmony  It  could  very  properly  be 
ed  that  tbe  plaintiff  has  suffered  by 
t  his  own  default,  the  case  coming 
iln  the  decision  of  Lane  v.  N.  C.  R. 
M  N.  C.  91.  69  S.  E.  780,  as  follows: 
loy6  whose  duty  It  is  to  make  a  sec- 
ectlon  of  freight  cars  before  they 
i  railroad  yards  Id  a  train,  and  to 
the  car  doors  are  properly  fastened, 
and  in  condition,  assumes  tbe  risks 
aployment,  and  cannot  recover  dam- 
sed  by  a  car  door  swinging  loose 
D  at  one  end  of  the  rail  at  the  top, 
icb  the  door  runs  upon  wheels,  when 
nlshed  with  appliances  sufficient  to 

defect  at  the  bottom  of  the  door, 
discernible,  and  when  its  repair 
ive  prevented  the  injury  eomplaln- 

was  Insisted  for  plaintiff  that  this 
sbould  not  prevail  against  bim  by 
*  certain  testimony  tending  to  show 
Lcted  at  the  time  under  the  immedl- 
oand  of  the  proprietors,  or  one  of 
Ing  him  at  the  same  time  assurances 
repairs  would  be  made.  The  prin- 
onnd  under  certain  conditions.  We 
quently  held  that  the  orders  of  a 
may,  at  times.  Justify  conduct  which 
berwlse  be  Imputed  for  contribu- 
llgence  (Allison  V.  Railroad,  129  N. 
0  S.  E.  91;  Fatton  v.  Railroad,  96 
,  1  S.  E.  863),  but  there  is  no  doubt  It 

interpretation  of  tbe  evidence  Is 
lie  In  the  present  case.  Speaking 
latter  the  plaintiff,  a  witness  In  his 
alf,  having  stated  that  he  was  in 
'.  tbe  farm  and  gin,  and  had  tbe  re- 
de,  etc.,  testlQed  that  on  one  occa- 

Bell  was  down  there  when  one  of 
s  had  broken  off,  and  he  asked  wit- 
Jils  made  It  very  dangerous,  and 
epUed,  "No,  not  very"  and  Mr.  Bell 
If  you  can  do  so,  keep  on  and  may- 
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'  be  things  will  slack  up  and  you  can  fix  It." 
Recalled,  the  witness  in  reference  to  this 
conversation  said,  "Mr.  Bell  asked  me  if 
there  was  any  danger  about  the  broken  lever," 
and  witness  replied,  "Not  very  much,"  and 
Mr.  Bell  replied,  "Well,  go  ahead,  and  maybe 
there  will  come  a  rainy  day  and  we  could 
catch  up  and  fii  It"  Witness  furtJier  said 
that  on  one  occasion  his  brother,  Mr.  Bird, 
was  down  there  when  both  levers  had  broken, 
and  witness  told  him  about  it,  and  be  said 
he  didn't  have  any  timber,  and  would  bave 
Mr.  Summerlln  to  fix  tnem  next  morulug  and 
for  witness  to  go  ahead.  It  does  not  dis- 
tinctly appear  at  what  time  this  conversation 
with  Bird  took  place,  whether  at  the  time  of 
the  occurrence  or  not.  Both  of  the  proprie- 
tors deny  that  they  bad  any  such  conversa- 
tion, and  testify  that,  being  there  on  different 
occasions,  they  noted  that  the  levers  were 
broken,  and  suggested  or  directed  that  they  f)c 
properly  repaired.  It  does  not  seem  that 
either  one  of  them  was  Intending  to  take 
charge  of  matters,  or  that  they  were  acting  in 
displacement  of  plaintiff's  authority  as  man- 
ager. Certainly  under  the  clrcumstauces  in- 
dicated the  only  view  of  the  case  that  would 
Justify  imputing  responsibility  to  defendant 
for  the  Injury  would  be  that  plaintiff  acted 
on  the  requirement  of  the  proprietors,  or  one 
of  them,  and  this  question  was  referred  to  tiie 
Jury  doder  a  proper  charge  on  the  Urst  is- 
sue, and  they  have  determined  the  fact 
against  tbe  plaintiff.  They  have  neoessaril> 
said  that  no  such  command  was  given,  aud, 
this  being  true,  the  plaintiff  bas  shown  no 
right  to  redress.  There  are  objections  to  the 
rulings  of  the  court  on  questions  of  evidence, 
but  they  do  not  affect  the  result. 

[4]  The  defendant  was  allowed  to  ask  the 
witness  Bell  when  he  first  received  notice  that 
any  claim  was  made  against  the  company, 
and  who  made  answer,  "Nearly  a  year  lat- 
er." Tbe  time  elapsed  in  preferring  a  claim 
has  direct  bearing  on  the  recollection  of  the 
witnesses,  and  under  certain  conditions  may, 
In  itself,  be  a  relevant  circumstance  affecting 
the  validity  of  the  claim.  Wlgmore  on  Evi- 
dence, S  284. 

[6,  6]  It  was  earnestly  urged  that  the  court 
Improperly  allowed  reception  of  testimony 
tending  to  show  careless  conduct  of  plaintiff 
about  the  machinery  on  other  occasions. 
This  was  evidence  chiefly  bearing  on  the  sec- 
ond Issue,  that  in  reference  to  contributory 
negligence;  and,  the  Jury  having  answered 
tbe  first  issue  In  favor  of  plaintiff,  the  error 
if  committed  has  become  harmless.  It  is  true 
his  honor  referred  to  this  testimony  in  charg- 
ing the  Jury  on  the  first  issue,  but  a  perusal 
of  the  record  will  show  that  his  honor  was 
then  giving  a  general  statement  of  the  de- 
fendants' contentions,  and  that  be  only  gnve 
the  testimony  legal  significance  In  his  charge 
on  the  second  issue.  Considering  the  ciiarge 
as  a  whole,  and  It  Is  right  so  to  consider  it 
(Komegay  v.  Railroad,  104  N.  C.  390,  70  S.  E. 
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731 ;  State  t.  Exam.  188  N.  C.  699,  60  S.  B. 
283),  we  are  of  oplnloD  that  every  position 
arallable  to  plaintiff  has  been  fairly  and  cor- 
rectly referred  to  tbe  Jury,  and  no  reason  ap- 
pears fiir  disturbing  the  results  of  the  tiiaL 
No  oror. 


O^HAOAN  St  ax.  v.  JOHNSON  et  aL 

(Supreme  Court  of  North  OaroUna.    Oct.  1, 
1913.)  . 

Rbhaxndkbs  a  16*)  —  Sale  iob  Bsxhtsst- 

MENT. 

Where  Ifind  was  limited  to  plaintiff  iot 
life,  remaioder  to  tbe  heirs  of  hla  body,  with  a 
remainder  over  io  case  of  death  without  issue, 
it  ma;,  under  Rerlsal  1905,  |  1690,  authorixing 
the  sale  of  contingent  interests,  be  sold  for  re- 
investment in  a  proceeding  in  which  the  con- 
tingent remaindermen  are  parties  and  any  heirs 
of  plaintiff's  body  now  in  ejue,  aa  well  as  those 
who  may  be  boTn,  are  represented  by  a  gnardlan 
ad  litem. 

{Ed.  Note.— For  other  cases,  see  Bemalnders. 
Cent  Dig.  i  U;  Dec.  Dig.  {  lO.*] 

Appeal  from  Saperlor  Court,  Pitt  Comity; 
Allen,  Judge. 

Action  by  Oharlea  3.  Q'Hagan  and  wife 
against  Adelaide  Johnson  and  others  to  sell 
land  fbr  r^vestment.  From  a  decree  of 
sale,  defendants  ap[)eaL  Affirmed. 

This  Is  an  action  Instituted  for  the  pur- 
pose of  selling  certain  lands  for  reinvestment 
under  the  provldous  of  section  1C90  of  the 
Revlsal.  The  land  ordered  by  the  court  to 
be  sold  for  reinvestment  was  devised  in 
Item  1  of  the  last  will  and  testament  of  Bl- 
vlra  O'Hagan,  and  said  devise  Is  In  words  as 
follows:  "I  give,  devise  and  bequeath  to  my 
children  who  shall  survive  me,  if  any,  all 
my  estate,  real,  personal  or  mixed,  of  every 
Idnd  and  description,  to  have  and  to  bold  un- 
to them  and  the  heirs  of  their  bodies  forever. 
And  should  they  die  without  heirs  of  their 
body  surviving  them,  then  and  in  that  event, 
I  give,  devise  and  bequeath  the  same  to  all 
my  brothers  and  sisters  equally,  share  and 
share  alike,  and  if  any  of  my  brothers  and 
slaters  sball  die  Ijefore  my  decease  or  the  de- 
cease of  my.  children.  If  I  leave  any,  then 
and  In  that  event  It  is  my  will  and  desire 
that  the  bodily  heirs  of  such  brother  or 
sister  shall  bave  such  a  part  of  my  estate  as 
their  paroit  would  have  taken  had  they  been 
Uvlng." 

The  testatrix  left  surviving  her  one  child, 
Charles  J.  O'Hagan,  Sr.,  one  of  the  parties 
plaintiff,  who  is  now  living,  and  such  estate 
as  he  has  by  reason  of  said  devise  In  said 
property  he  has  conveyed  to  his  wife,  the 
other  plaintiff  herein;  and  the  said  plain- 
tiffs commenced  this  action  sgainst  the  de- 
fendants, who  are  the  brothers  and  sisters  of 
the  late  Elvira  O'Hagan,  and  the  children  of 
certain  brothers  and  sisters,  as  fully  set  out 
in  the  complaint,  and  summons  has  been  duly 
served  upon  all  of  the  defwdanta  as  required 


by  the  stattite,  together  with  all  persons  who 
in  any  event  may  become  Interested  in  the 
property  sought  to  be  sold  upon  the  happen- 
ing of  any  contingency,  and  these  latter  per- 
sons are  duly  represented  by  a  guardian  ad 
litem,  who  has  filed  an  answer  In  the  cause. 

All  parties  who  would  be  Interested  in  said 
land,  provided  the  plaintiff,  Charles  J.  O'Ha- 
gan, Sr.,  should  die  without  Issue,  have  been 
made  parties  defendant,  and  have  been  duly 
served  with  process;  and  all  parties  who 
might  hereafter  become  Interested  in  aaid 
land  iqwn  the  happmlng  of  said  contingency 
have  been  made  parties  defendant  and  are 
represented  herein  by  a  duly  appointed 
gnardlan  ad  litem.  Upon  the  filing  of  the 
answers  the  comt  rendered  a  judgment  di- 
recting tbe  sale  of  the  property*  from  wUcb 
the  defendants  appealed. 

Don  Oitliam,  of  Tarboro,  for  appellants. 
Harry  Skinner  and  Albion  Dunn,  both  of 
OreenviUe,  Hor  wpelleea. 

ALLEN,  J.  We  have  examined  the  rec- 
ord, and  see  no  reason  for  disturbing  the 
decree  entered  In  the  superior  court  The 
proceedings  are  regular,  and  bave  been  pre- 
pared with  great  care.  Indicating  patient  in- 
vestigation and  a  familiarity  with  the  legal 
principles  Involved.  The  decree  Is  fully  sus- 
tained by  Springs  t.  Scott,  132  N.  C.  548,  44 
S.  E.  116,  Hodges  v.  lApscomb,  133  N.  C. 
199,  49  S.  E.  656,  and  Trust  Co.  v.  Nichol- 
son, 162  N.  0.   ,  re  8.  El  152;  and  upon 

tbe  authority  of  these  cases  the  Judgment 
is  affirmed. 

Affirmed. 


HOI/r  T.  WELL0N8. 

(Supreme  Court  of  North  Carolina.  Oct.  1, 
1918.) 

1.  Contracts  (|  10*>— GonsiDSBATiOH— Ifu- 

TUALTTT. 

That  letters  of  the  seller  evidendng  a  con- 
tract of  sale  do  not  bind  the  pnrchaser  to  i>ay 
the  consideration  does  not  make  the  contract 
unilateral,  where  the  letters  are  merely  in  con- 
firmation of  an  agreement  for  the  sale,  and  the 
complaint  contains  other  allwations  showing 
the  buyer's  promise  to  pay,  whidi  Is  a  sofflcient 
consideration. 

[Ed.  Note.— For  other  cases,  see  Contracts,. 
Cent  Dig.  IS  21-40;  Dec.  Dig.  I  10.*] 

2.  Appkal  and  Ebbob  Q  lOSO*)— Retxbv— 
Habuless  E^bob— Admission  of  Evidenok. 

In  an  action  by  a  bu^^er  for  breach  of  a 
contract  of  sale,  the  admission  of  evidence  tliat 
an  agent  of  the  seller  asked  to  be  notified  if 
the  buyer  ever  wanted  any  cotton.  If  Incompe- 
tent, was  harmless,  as  the  conversation  was 
only  preliminary  or  preparatory  to  the  nego- 
tiations. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {S  1068,  1069,  £ifi»-ilS7, 
4166 ;  Dec.  Dig.  {  1060.*] 

3.  Gamino  (t  49*)— Oaubuno  Contbaots— 
Actions— EVIDENCE— Aduissibilitt. 

In  an  action  by  the  buyer  for  breach  of  a 
contract  for  the  sale  of  cotton  for  future  de- 


•For  other  oases  ssa same  tople  and  seotlw  NUHBBR  In  Dec.  Die.  *  Am.  Dlc>  K^r-Na  Bertia  ftRsp'rlndsna- 
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limed  by  the  seller  to  be  a  gambling 
the  bajer*!  teetimon;  that  the  seller 
to  be  notified  if  the  bajer  ever  want- 
)ttoD  was  admissible,  as  it  teoded,  if 
tlj,  to  show  that  an  actual  delivery  of 
1  was  intended. 

ote.~For  other  cases,  see  Gaming, 
.  SI  100-102 ;  Dec.  Dig.  1  49.*] 

(J  296*)— TnsTBUCTIONB— BUJTtOlBM- 

BDEH  OF  Proof. 

1  action  for  breach  of  contract,  an  in- 
that  the  jury  must  be  convinced  that 
act  was  made  as  alleged  by  plaintiff 
ey  could  find  in  his  favor  wai  suffi- 
en  taken  in  connectioD  with  another 
u  distincUy  pladng  the  bnrden  of 
the  plaintiff. 

Dte.— For  other  casea,  see  Trial,  Cent 
r05-713,  715,  Tie,  718;  Dec.  Dig.  i 

ro  (I  49*)— Gambuito  Coimaoift— 
s— BuiDBi*  or  Proof. 
>r  the  direct  provisions  of  Revisal 
1689-1691,  where  the  defendant  alleges 
iwer  that  the  cause  of  action  Is  fonnd- 
a  contract  for  the  sale  of  cotton  for 
livery,  entered  Into  without  any  actual 
being  intended,  the  burden  of  proof  is 

plaintiff  to  show  that  the  contract  Is 

its  nature  and  purpose, 
fote.— For  other  cases,   see  Gaming, 
C  U  100-102 ;  Dec  Dig.  |  49.*] 

fo  a  12*>— Oambuho  Contbacts— 
FOB  rtmTBi  Delivbbt. 
n  action  (or  breach  of  a  contract  for 
af  cotton  for  future  delivery,  the  buyer 
icover  if  the  contract  was  entered  Into 
any  expectation  of  a  delivery  being 
d  only  as  a  apecutatton  on  the  future 
n  such  case  the  court  will  look  to  the 
f,  rather  than  to  the  form,  of  the 
3n. 

fote.— For  other  cases,   see  Gaming, 
r.  I  22 :  Dec.  Dig.  I  12.*] 
LL  AND  Erbob  (I  1066*)— Revhw— 
ESS  EBROB— iHSTBUCnOKS. 

instruction  that,  "if  the  jury  believed 
nee,"  they  abould  answer  a  certain  is- 
le  afilrmatlvet  though  not  a  commend- 
□  of  expression,  was  harmless  error, 
e  evidence  was  all  one  way  and  prae- 
adiaputed. 

ote. — For  other  cases,  see  Appeal  aud 
ent  Dig.  |  4220 ;  Dec.  Dig.  ( 1066.*] 

L  from  Superior  Court,  JohBston 
Carter,  Judge. 

by  8.  S.  Holt  against  J.  A.  WeUons, 
of  Keen  &  Co,   From  a  JndKment  for 
defendant  appeals.  Affirmed. 

ctlon  was  brought  to  recover  damag- 
tie  breach  of  a  contract  to  sell  and 
cotton.  The  complaint  alleges  that 
'mpany  contracted  to  sell  to  Austln- 
lon  Company  200  bales  of  cotton  at 
its  per  pound,  100  of  the  bales  de- 

on  September  20,  1907,  and  the  otb- 
lales  on  October  20,  1907;  that  the 

was  afterwards  sold  and  trausfer- 
AustlD'Stepbenson  Company  to  the 

S.  S.  Holt,  and  that  Keen  Company 
3  deliver  the  cotton  as  they  had 
o  do.  FlaintlD  sues  for  the  dlffer- 
tween  the  contract  price  and  the 
>rlce  on  the  delivery  dates,  which,  as 


he  alleges.  Is  fl,600.  Keen  Company  wrote 
the  following  letter  to  Austin-Stephenson 
Company  on  March  1.  1907:  "Gentlemen: 
This  Is  to  confirm  sale  to  yon  of  200  bales 
good  white  cotton,  f.  o.  b.  Four  Oaks,  N.  C, 
100  bales  to  be  deUvered  September  20,  1907, 
and  100  bales  to  be  delivered  October  20, 
1907,  at  10%  cents  per  pound."  The  plain- 
tiff also  alleges  the  brea<A  of  another  con- 
tract, made  by  Keen  Company  on  March  11, 
1907,  to  sell  and  deliver  100  bales  of  cotton 
to  Anstln-Stepbenson  Company  at  10^  cents 
per  poimd,  and  its  assignment  to  him  by 
them,  the  difference  between  the  market  and 
contract  prices  being  $CS00.  Keen  Company 
wrote  the  following  tetter  to  Anstln-Stophen- 
son  Company  on  March  11,  1907:  "Gentle- 
men: This  is  to  confirm  sale  to  you  of  100 
bales  of  cotton  to  be  delivered  f.  o.  b.  Four 
Oaks,  N.  C,  during  the  month  of  November, 
1907,  at  1014  cents  per  pound.  This  cotton 
Is  to  be  delivered  as  you  buy  It,  and  not  to 
be  picked  or  classified. "  PlalntlfC  alleges  a 
tender  of  the  full  price  fixed  by  the  contracts 
of  sale  and  a  demand  for  the  cotton,  with 
which  defendant  refused  to  comply.  He 
prays  Judgment  for  $2,000.  Defendant  de- 
murred because  the  contracts,  as  alleged  In 
the  complaint,  are  unilateral,  without  con- 
sideration, and  void.  The  demurrer  was 
overruled,  and  defendant  excepted.  He  an- 
swered that  they  were  gambling  contracts 
and  ultra  vlres^  and  were  not  legally  sold 
and  transferred  to  the  plaintiff.  Upon  is- 
sues submitted  to  them,  the  Jury  found  that 
the  contracts  were  made  as  alleged,  that  said 
contracts  were  sold  and  transferred  to  plaln^ 
tiff.  Holt,  that  they  were  not  gambling  con- 
tracts, that  plaintiff  was  ready,  able,  and 
wllllDg  to  perform  said  contracts  on  his  part, 
that  defendant  failed  and  refused  to  perform 
the  same,  and  that  plaintiff  was  damaged  In 
the  snm  of  $1,687.60,  with  Interest.  Judg- 
ment, and  appeal  by  defendant. 

F,  H.  Brooks,  of  Smlthfleld,  and  N.  Y.  Gul- 
ley  &  Son,  of  Wake  Forest,  for  appellant. 
Winston  &  Biggs,  of  Balelgb,  and  Abell  & 
Ward  and  W.  W.  Cole,  all  of  Smlthfield,  for, 
api>ellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  We  will  consider  the  errors  in  the 
order  assigned. 

[1]  1.  The  demurrer  was  properly  over- 
ruled. The  contract,  as  alleged  in  the  com- 
plaint, was  not  unilateral,  or  without  consid- 
eration, or  void.  It  was  bilateral,  and  bound 
both  parties,  the  defendant  to  deliver  the 
cotton,  and  the  plaintiff  to  pay  the  price; 
and  for  this  reason,  also,  It  was  based  upon 
a  sufficient  consideration,  the  mutual  prom- 
ises of  the  parties  being  considerations  for 
each  other.  9  Cyc.  323.  The  promise  to  sell 
and  deliver  the  cotton  was  founded  upon  the 
reciprocal  promise  to  pay  the  price  as  Us  con- 
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slderaUon.  Tti6  contract  1b  not  void,  but  val- 
id, on  its  face.  It  Is  arsaed  tbat  the  plain- 
tiff la  bound  by  the  form  of  tbe  contract  as 
contained  in  the  letters  copied  Into  the  com- 
plaint If  tblM  be  80,  it  does  not  h^  the 
defendant  The  contract  is  still  not  unllater^ 
al,  a  nudum  pactum,  or  otherwise  T(dd  on  Its 
face,  but,  OB  tbe  contrary,  is  apparently 
valid  and  binding.  The  letters  merely  con- 
Arm  the  sale,  Implying  that  one  had  already 
been  made,  and  its  validity  was  then  recog- 
nized. But  in  tbe  complaint  distinct  allega- 
tions of  a  binding  contract  are  made,  apart 
from  the  letters,  ao  that  in  any  view  the  de- 
murrer muEEt  fiill  of  Its  purpose.  Defendants 
dted  Bankln  y,  Mltchem.  141  N.  a  277.  S3 
S.  B.  854,  In  support  of  the  demurrer;  but 
we  do  not  see  how  it  applies  to  tbe  question 
now  raised.  The  promise  of  the  seller  in 
that  case  to  take  tbe  cotton  back  at  a  given 
price  on  a  certain  date  was  clearly  unilateral, 
not  binding  the  buyer.  Tbat  is  not  the  con- 
tract here,  for  this  one  is  mutually  binding. 

[2,  3]  2.  The  testimony  of  W.  H.  Austin, 
manager  of  the  Austin-Stephenson  Company, 
as  to  his  conversation  with  Allen  K.  Smith, 
president  of  the  Keen  Company,  objected  to 
by  defendant  and  admitted,  was  harmless,  If 
incompetent  It  tended  to  prove  only  a  re- 
quest by  Smith  of  Austin  to  notify  the  Keen 
Company  if  his  comiiany  ever  wished  to  buy 
any  cotton.  It  was  a  mere  preliminary,  and 
only  preparatory  to  negotLiilon&  The  con- 
tract itself  was  afterwards  made  by  the 
Austin  Company  with  the  Keen  Company, 
throu^  J.  W.  Keen,  its  secretary,  treasurer, 
and  general  manager.  It  also  was  relevant, 
as  bearing  upon  the  issue  of  the  lawfulness 
of  tbe  contract  which  was  raised  by  the  de- 
fendant It  tended,  even  If  slightly,  to 
show  that  an  actual  delivery  of  the  cotton 
was  intended  by  the  parties. 

S.  Tbe  objection  that  tbe  court  admitted 
the  Indorsement  on  the  contract  to  show  the 
transfer  Is  not  meritorious.  There  was  proof 
of  the  genuine  uecutlon  of  the  same  by  the 
Austin-Stephenson  Company  to  plaintiff.  The 
handwriting  was  properly  shown. 

[4]  4.  The  charge  <m  tiie  first  issue,  as  to 
the  making  of  tbe  contract  by  the  parties, 
was  correct  Tte  court  told  the  Jury  that 
the  evidence  must  be  believed  by  them,  and 
produce  in  their  minds  a  conviction  that  the 
contracts  were  made  as  allied  by  the  plain- 
tiff, before  they  were  authorized  to  answer 
tbe  issue  in  favor  of  tbe  plaintiff,  and.  If  it 
did  not  produce  such  a  conviction,  they 
should  answer  the  issue,  "No;"  If  It  did, 
their  answer  would  be  "Yes."  This  is  sutB- 
dent  as  the  Judge,  later  in  the  charge,  dis- 
tinctly placed  the  burden  of  that  issue  upon 
tbe  plaintiff. 

[fi,  S]  Tills  exception  is  that  the  charge  on 
the  third  issue,  as  to  whether  the  contracts 
were  founded  upon  a  gaming  consideration 
— a  dealing  in  "futures" — was  also  suScient- 
Ir  full  and  explicit   The  burden  was  put 


upon  tbe  plaintiff  to  establish  that  they  were 
not  or  tbe  negative  of  the  issue,  in  accord- 
ance with  the  terms  of  the  statute.  Bevlsal, 
St  16S9, 1090, 1091.  Tbe  charge.  In  substance 
and  effect  was  that  if  the  Jury  believed  the 
evidence,  and  were  convinced  therdiy  that 
the  parties  to  tlie  contract  rally  and  In 
good  faith  omtemplated  an  actual  delivery 
of  the  cotton,  and  ttiat  they  were  not  merely 
gambling  transactions  under  the  guise  of  fiiir 
and  lawful  dealings  between  them,  th«7 
stioald  answer,  "No^  otherwise,  their  an- 
swer should  be,  "Yea,"  that  they  were  gam- 
bling contracts,  foiliidden  by  law.  This,  while 
briefly  expressed,  was  soffldent  and  the  ju- 
ry could  not  well  have  failed  to  understand 
from  it  what  was  the  law  of  the  case.  We 
think  the  tnafcmctlon  stated  the  g«ieral  role 
correctly.   The  contract  by  Its  terms,  not 
disclosing  any  gambling  element,  the  matter 
Is  to  be  settled  by  ascertaining  the  true  un- 
derlying purpose  of  the  parties.  Was  it  tbe 
intention  of  both  lurtles  that  tbe  cotton 
should  not  be  delivered,  and  did  they  con- 
ceal, in  the  deceptive  terms  of  a  fair  and  law- 
ful contract,  a  gambling  agrewent,  by  wbidi 
they  contemplated  no  real  transaction  as  to 
the  article  contracted  to  be  delivered.  Bdger^ 
ton  V.  Edgerton,  153  K.  a  107,  09  S.  E.  63; 
Harvey  v.  Pettaway,  156  N.  a  STO.  72  S.  E. 
364  ;  Rodgers  v.  Bell,  156  N.  C  378,  72  S.  E. 
817 ;  Bums  v.  Tomllnson,  147  N.  a  645,  61 
S.  E.  614;  BahUn  t.  W^em,  supra.  Of 
course,  the  law  deals  only  with  realitleB,  and 
not  appearances — the  substance  and  not  the 
shadow.   It  will  not  be  misled  by  a  mere 
pretense,  but  strips  a  transaction  of  its  ar- 
tificial disguise,  in  order  to  reveal  Its  true 
character.  It  goes  beneath  the  false  and  de- 
cdtful  preseutment  to  discover  what  tbe  par- 
ties actually  intended  and  agreed,  knowing 
that  "the  knave  counterfdts  well— a  good 
knave."  It  always  rejects  tbe  ostensible  for 
the  real,  in  looking  for  fraud  or  a  vlolaUon 
of  law.  The  essential  inquiry,  therefore,  In 
every  case,  is  as  to  the  necessary  effect  of 
the  contract  and  its  true  purpose.  We  said 
in  Edgerton  v.  Edgerton,  supra:  "Tbe  form 
of  the  contract  Is  not  conclusive  in  deter> 
mining  Its  validity,  when  it  Is  assailed  as 
bdng  founded  upon  an  Illegal  considmti<aft, 
and  as  having  been  made  In  contraventioa 
of  public  policy.    If,  under  the  guise  of  a 
contract  of  sale,  the  real  intent  of  the  parties 
is  merely  to  speculate  in  the  rise  or  fall  of 
the  price,  and  the  property  is  not  to  be  de- 
livered, but  only  money  is  to  be  paid  by  the 
party  who  loses  in  tbe  venture,  It  is  a  gam- 
bling contract,  and  void."   The  rule  Is  fully 
stated  in  20  Cyc.  930.    See,  also,  Williams 
V.  Carr,  80  N.  C.  295;  State  v.  McGUinis,  138 
N.  C.  724,  61  S.  E.  50:  "State  v.  Clayton,  138 
N.  C.  732,  50  S.  E.  866.   The  prlndple  was 
strongly  and  tersely  expressed  by  the  court 
in  Dillaway  v.  Alden.  88  Me.  230,  33  Atl. 
981:  "When,  however,  there  is  no  real  trans- 
action, no  real  contract  for  purchase  or  sale, 
but  only  a  b^  «poo  the  rise  w  fall  ot  tbe 
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stock,  or  article  of  merchandise,  In 
age  or  market,  one  party  agreeing 
there  is  a  rise,  and  the  other  party 
JO  par  if  there  Is  a  tall  In  price, 
lent  la  a  pare  wager.  No  business 
lothlng  Is  hongbt  or  sold,  or  con- 
'T.  There  Is  only  a  bet**  Other 
he  subject  are  dted  in  Harrey  t. 
supra.  We  think  the  court  stated 
Bubstandally  at  least 
tie  defendant  objected  because  the 
meted  the  Jury  that,  "if  th^  be- 
!  evidence,**  their  answer  to  the 
tsue  should  be  "Tea."  That  issue 
the  corporate  power  of  Keen  Com- 
lake  the  contracta  The  words,  **lf 
'e  the  evidence,"  are  specially  as- 
error,  on  the  ground  of  being  a  di- 
the  verdict;  but  we  do  not  think  it 

construed.  The  evidence  was  all 
and  besides  was  practically  undis- 
bere  was  but  one  inference  to  be 
m  it,  and  wlidle  we  have  often  said 
ler  form  of  expression  ts  more  de- 
le  resort  to  such  words  is  not  re- 
Tor,  if  it  has  worked  no  prejudice. 
I  no  harm  done  in  this  case  to  the 
by  the  use  of  these  words,  even  if 
lable  to  commend  them  for  general 

In  MerreU  v.  Dudley,  139  N.  C. 
E.  777,  Justice  Brown  (referring  to 
at)  said:  "The  plaintiff  also  ex- 
certaln  expressions  used  by  the 
>w  in  charging  the  Jury:  'If  you 
om  the  evidence,*  •  •  ♦  Is  an 
1  urged  upon  our  attention  by  the 
s  erroneous  and  prjejudidal.  It  is 
the  language  is  Inexact,  and  this 
ixpression  should  be  eschewed  by 
I  in  charging  Juries.  This  court  bar 

called  attention  to  It  In  a  number 
•  •  •  We  do  not  regard  the  use 
Jiguage  as  reversible  error,  unless 

appears  that  the  appellant  was 
prejudiced  thereby,  which  does  not 

us  in  this  case.  We  trust  the 
the  superior  court  will  in  future 
mt  to  these  views  as  repeatedly  ex- 
y  this  court"— citing  cases.  See 
odwin,  145  N.  C.  461,  59  S.  E.  132, 
St.  Rep.  467,  and  cases  dted; 
31mmons,  143  N.  C.  613,  S6  S.  E. 
e  V.  Railway  Co.,  145  N.  C.  570, 
1048,  and  same  case  (second  ap- 
N.  C.  508,  62  S.  B.  1088.  We  have 
ted  attention  to  the  settled  view 
inrt  upon  this  matter,  with  the 
it  wilt  be  followed  In  charging  the 
sn  if  a  failure  to  do  so  will  not 

reversible  error,  and  never  so  un- 
bjectlng  party  has  been  prejudiced 
'ay.  It  is  always  safer  and  better 
the  preced^ts. 

consideration  of  the  whole  case,  no 

r  appears. 

r. 


SOUTHERN  POWER  CO.  v.  GASSELS. 

(Supreme  Court  of  South  Carolina.   Sept  26, 
1913.) 

1.  Vbndob  Ann  Pubchaseb  (|  849*)— Actions 
FOB  DsnoisNcT  —  Mode  or  Puudiho  Db- 

nKSES. 

Where  a  purchaBer  of  land  hrougbt  an 
action  for  an  alleged  defidency  which  was  dis- 
covered upon  the  subsequent  survey,  the  pur- 
chaser having  the  burden  of  proving  the  de- 
fidency,  the  defendant  might  under  a  general 
denial  show  that  the  survey  was  only  partial, 
and  It  was  nnnecessary  to  set  up  that  fact  by 
way  of  counterclaim  or  an  answer  containing 
new  matter. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ||  1033,  1039-1042;  Dec. 
Dig.  S  349.*] 

2.  Watbbs  and  Wateb  Coubses  (|  89*)  — 
Rights  or  Ripabian  Ownkb. 

An  owner  of  land  abutting  on  a  noonaviga- 
ble  stream  owns  to  the  middle  of  the  bed  of 
the  stream,  and  upon  conveyance  of  his  land 
as  including  a  given  number  of  acres,  the  sub- 
merged land  should  be  included  In  the  survey. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Coorses,  Cent  Dig.  i&  91,  92,  107;  Dec. 
Dig.  I  89.*] 

3.  Vbndob  and  Pubchaseb  ({  343*)— Action 
BT  Pobghabeb—Deficie  NOT— Waives. 

Where  a  vendor  of  ladd,  upon  being  in- 
formed that  there  was  a  defidency,  insisted 
that  land  underneath  the  nonnavigable  stream 
upon  which  the  tract  bordered  should  be  sur- 
veyed  and  included,  there  was  no  waiver  on 
his  part  of  the  right  to  have  such  land  included, 
though  be  was  not  present  at  tbe  survey,  for 
he  was  entitled  to  assume  that  the  surveyor 
would  InclDde  the  whole  tract  and  everything 
wicbin  the  metes  and  bounds  of  the  deed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ||  1023-1029;  Dec  Dig. 
f  348.*] 

Appeal  from  Common  Fleas  Olrcnlt  Court 
of  FalrOfiAd  County:  Ernest  Moore,  Spedal 
Judge. 

Action  by  the  Southern  Power  Company 
against  B.  F.  Cassels.  From  a  Jadgment 
for  defendant  and  from  an  order  doiylng 
def^dant's  motion  for  new  trial,  plaintiif 
appeals.  Affirmed. 

Plaintiff's  requested  charge  that  tbe  de- 
fendant might  waive  having  a  survey  made 
over  tliat  portion  of  the  property  conveyed 
which  was  covered  by  a  nonnavigable  stream 
was  refused. 

Osborne,  Lucas  &  Cocke,  of  Charlotte,  and 
McDonald  &  McDonald,  of  Winnsboro,  for 
appellant  James  W.  Hanalian  and  McCants 
&  McCants,  all  of  Wlnnslmro,  for  respond- 
ent 

WATTS,  J.  This  was  an  action  tried  be- 
fore Spedal  Judge  Ernest  Moore  and  a  Jury 
at  the  September  term  of  court  for  Fair- 
field county.  It  was  for  an  alleged  defldency 
of  $1,692  overpaid  In  the  purchase  of  a  tract 
of  land  purchased  by  tbe  plaiutifit  appellant 
from  the  defendant  respondent. 

[11  The  jury  found  for  the  defendant  a 
motion  for  new  trial  was  duly  made  and  re- 
fused, and  plaintiff  appeals  and  by  six  excep- 
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tlons  challenfes  the  correctness  of  liis  hon- 
or's mllns.  By  tlie  first  three  he  complains 
at  error  on  the  part  of  his  honor  In  his 
chaige  to  the  jary;  and  by  the  fourth  ex- 
ertion he  complains  of  error  on  the  part 
of  his  honor  In  not  charging  plaintiff's  re- 
quest as  to  the  law  of  waiver;  and  by  his 
fifth  and  sixth  exceptions  complains  of  er^ 
ror  In  not  granting  a  new  trial  on  the  grounds 
set  out  in  the  motion  for  new  trial.  The 
appellant  contends  that  the  defendant  should 
hare  answered  by  way  of  counterclaim,  or 
set  up  by  way  of  new  matter,  the  fact  that 
the  resurvey,  by  which  the  alleged  deficiency 
was  ascertained,  was  partial  or  incomplete 
before  he  could  offer  evidence  challenging 
the  correctness  of  the  snrrey.  Plaintiff  by 
complaint  alleged  that  the  number  of  acres 
paid  for  was  not  In  the  tract  purdiased, 
that  it  paid  for  832^  acres,  whereas  there 
was  only  738%,  a  deficiency  of  94  acres.  This 
was  denied  by  the  defendant,  and  defendant 
by  his  second  defense  alleged  that  there  was 
no  deficiency,  but  all  the  land  he  conveyed, 
to  wit,  832%  acres,  was  there,  and  there  was 
no  deficiency  under  the  Issuable  facts  as 
made  by  the  pleadings.  The  defendant 
could  offer  testimony  to  show  there  was  no 
deficiency.  The  defendant  asked  for  no  judg- 
ment against  the  plaintiff.  He  had  no  coun- 
terclaim. He  by  answer  denied  the  allega- 
tions of  plaintiff's  complaint  as  to  deficiency 
aud  set  up,  as  a  special  defense,  that  within 
the  boundaries  conveyed  there  was  832% 
acres;  and,  platntlfl  having  alleged  there  was 
a  deficiency  of  94  acres  wltiiln  the  bounda- 
ries conveyed,  the  burden  was  on  It  to  show 
the  deficiency.  In  showing  thla  It  should 
have  had  all  of  the  boundaries  resnrveyed, 
not  part  It  comes  Into  court  with  a  partial 
survey  of  the  lands  purchased.  It  Is  ad- 
mitted that  Wateree  river  at  this  point  Is 
a  nonDavaglble  stream.  The  appellant  by 
its  deed  from  the  respondent  owns  to  the 
middle  of  strwm,  and  In  the  resnrvey  the 
hind  covered  by  tills  stream  la  not  Included 
In  the  resnrvey.  The  appellant  clainw  a  de- 
ficiency, has  a  resurvey,  and  does  not  In- 
clude in  the  resurvey  all  of  the  land  that  it 
purchased  and  la  entitled  to  possess.  We 
think  hla  honor  doirly  was  right  In  his  oou- 
struction  of  the  pleadings  and  In  hla  charge 
to  the  Jury  in  the  matters  complained  of  and 
made  by  these  exceptions.  Long  t,  Ballway 
Ca,  00  S.  a  68,  27  8.  B.  631;  Latimer  v. 
Cotton  MlUa,  66  S.  C  XSO^  44  8.  B.  608; 
Ilutchlngs  V.  Manufactorlng  Oow,  68  S.  C 
514,  47  S.  BL  710.  These  exc^ons  an  over- 
ruled. 

[2,  S]  The  fourth  exception  compUlns  of 
error  (m  tihe  part  of  Ids  honor  In  not  charg- 
ing the  idalntlff'a  request  as  to  the  law  of 
waiver,  etc.  There  was  an  agreement  to 
sell,  first  in  writing,  and  later  a  deed  of 
conveyance  made  In  pnrsnance  of  this  agree- 
ment   Both  the  agreement  to  sell  and  the 


(Ga. 

deed  of  conveyance  contain  the  same  desc^t- 
tlon  and  boundaries.  These  agreements  and 
deeds  speak  for  themstives ;  and  an  exam- 
ination of  what  his  htmor  said  yrben  fb6  re- 
antet  was  made  of  him  to  diarge  the  jury 
by  the  appellant  convinces  us  that  he  was 
not  in  error  and  did  or  said  nothing  that 
was  prejudicial  to  the  appellant  The  de- 
fendant was  present  and  assisted  at  first 
survey.  He  was  not  present  at  the  resurvey. 
He  had  a  right  to  assume  that  the  surveyor 
knew  his  business  and  would  Include  the 
whole  tract  and  everything  In  the  metes  and 
bounds  set  out  In  the  deed  of  conveyance 
made  by  him  to  the  appellant  Tliere  was 
nothing  on  Ms  part  to  show  an  Intentional 
relinquishment  of  a  known  right  or  snch 
conduct  on  his  part  as  to  warrant  such  an 
InfOrence.  That  the  land  was  not  Included 
in  the  survey  that  was  under  the  water  of 
the  river  was  the  act  of  the  surveyor  and 
not  his  act  When  defendant  was  notified 
that  survey  was  unsatisfactory,  he  inalBted 
that  this  stream  be  surveyed  and  Included. 
This  the  appellant  has  not  done,  but  Is  now 
In  court  claiming  a  deficiency,  and  does  not 
have  all  that  It  is  entitled  to  surveyed,  and 
give  to  the  court  the  exact  deficient^,  If  any, 
although  it  was  In  Its  power  to  do  so.  There 
is  no  doubt  that  Cassels,  when  he  conveyed, 
owned  the  land  to  the  middle  of  the  stream. 
This  doctrine  is  fully  recognized  In  Shands 
V.  Triplet,  6  Rich.  Bq.  76 ;  Noble  v.  Cunning- 
ham, McMuL  Eq.  294 ;  State  v.  City  of  Oo- 
Inmbta,  27  S.  a  187,  3  S.  B.  65;  McDaniel 
V.  Power  Ca,  96  &  a  268,  78  S.  B.  980.  This 
exception  Is  overmled.  The  fifth  and  sixth 
exceptlona,  whidi  complain  of  error  In  not 
granting  a  new  trial,  are  overmled  for  the 
satisfoctory  reason;  set  out  by  tlie  drcnlt 
Judge  In  his  order  refusing  the  same. 
Judgment  afOrmed^ 

GARY,  a  3^  and  HYDRICK  and  WATTS, 
coDcnr. 


ANSLET  V.  DAVIS  et  al. 
(Snpreme  Court  of  Georgia.    Sept  27,  1818.) 

CfivOabM      *h»  Ctmrt.) 

AOTIOir  (S  50*) — JOINDEB  OF  CAUSES. 

A  plaintiff  cannot  join  In  one  action  two 
separate  dalms  against  separate  defendants. 

[Ed.  Note.— For  other  casei,  8e«  Action,  Gent. 
Dig.  H  611-64? :  Dee.  Dig.  1  50.*] 

Error  from  Superior  Court,  Fttlt(m  Oonntgr ; 
J.  T.  Pendleton,  Judge. 

Action  by  William  S.  Ansley  against  Wil- 
liam J.  Davis  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

Andoraon,  Felder,  Bonntree  ft  Wilson,  of 
Atlanta,  for  plaintiff  in  error.  B.  T.  Carter 
and  Rosser  &  Brandon,  aU  of  Atlanta,  tat  de- 
fendants in  error. 
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ATKINSOK,  J.  The  aUegatloiu  of  tbe  pe- 
Udon  take  a  wide  scope,  and  state  mach  that 
need  not  be  alleged  upon  any  theory  of  tbe 
case.  The  grounds  of  demarrer  are  nomer- 
ous,  extending  to  Tartous  phases  of  the  case. 
The  petition  was  dismissed  on  demjirrer,  up- 
on what  crounds  it  Is  not  stated ;  but,  it  the 
ruling  was  proper  upon  any  ground,  the 
Jndgmoat  will  be  affirmed. 

Some  of  the  grounds  of  demurrer  com* 
plained  that  Oie  petition  was  multifarious. 
The  petition  was  open  to  that  criticism.  In 
afflnnlug  the  Judgment,  we  will  not  enter  In- 
to a  discussion  of  the  separate  dalma  of  the 
Idalntlff.  which  ought  not  have  been  joined 
in  the  flrat  instance.  One  claim  which  the 
{Oaintilt  makes  by  his  auctions  la  against 
Davis  indlTidually.  lUs  is  based  upon  an 
alleged  enteiprise  in  the  nature  of  a  partner- 
ship between  the  plaintift  and  Davis,  whereby 
the  two  were  to  divide  in  certain  proportions 
tbe  net  ivoflts  of  land  bought  ^m  the  On- 
tario Land  Company,  the  deed  conveying 
whldi  was  taken  in  the  name  of  Davis,  who 
paid  tbe  whole  of  the  purchase  iwlce  under 
the  agreouent  between  them  for  division  of 
net  profits  after  the  sale  of  the  property  and 
deduction  of  the  costs  and  expenses  of  the 
development  and  sale.  On  the  strength  of 
tbe  allegations  setting  forth  such  relation  to 
Davis,  It  was  sought,  among  other  things,  to 
compel  him  to  enter  Into  an  accounting  with 
tbe  plaintiff,  and  to  have  a  court  decree  In 
favor  of  plaintiff  for  a  third  interest  In  the 
profits.  Under  the  plaintiff's  theory  it  was 
not  an  Interest  ii^  the  land  which  he  was 
seeking  to  recover,  but  It  was  merely  an 
interest  in  tbe  net  profits  from  the  sale  of 
tbe  land,  baaed  on  the  alleged  contract  form- 
ing the  Joint  enterprise. 

Another  claim  of  the  plaintiff  was  tliat 
based  on  his  right  as  a  stockholder  In  the 
West  Bnd  Park  Company.  It  was  allied 
tbat  the  corporation  had  acquired  a  large 
amount  of  land,  80  per  cent  of  which  was  a 
Xiart  of  the  land  included  in  the  Ontario 
purchase,  which  bad  been  obtained  from 
Davis,  and  tbat  the  corporation  had  conduct- 
ed a  real  estate  business,  developing  and  sell- 
ing its  property,  realizing  ia.ree  sums  from 
tbe  sales,  and  the  like.  Based  on  such 
allegations,  and  others  complaining  of  im- 
proper conduct  on  the  part  of  Davis,  Wesley, 
and  Campbell,  as  otiicers  of  the  company.  It 
was  sought  to  reduce  the  capital  stock  of  the 
corporation,  end  to  protect  the  corporation 
from  maladministration  or  misfeasance  of  its 
officers.  It  is  needless  to  analyze  the  case 
further  to  ascertain  what  else  the  plaintiff 
would  have  the  court  decree.  The  case  clear- 
ly falls  within  the  principle  of  Civil  Code, 
f  S515,  which  prevents  tbe  Joining  in  one  ac- 
tion of  distinct  and  separate  claims  against 
different  persona  White  v.  North  Ga.  El. 
Co..  128  Oa.  S39,  58  S.  B.  83;  Ramey  v. 
O'Byme.  121  Oa.  S16,  49  8.  B.  S85 ;  Martin  v. 


Brown.  129  da.  662,  69  a  XL  S02.  See^  also, 
16  Cyc.  239,  G,  (4). 

It  is  not  decided  that  the  allegations  rela- 
tive to  tbe  claim  against  Davis,  or  those 
against  the  West  End  Park  Company,  set 
forth  a  cause  of  action,  but  merely  tbat  the 
claims  were  improperly  drawn  in  one  peti- 
tion. If  we  should  pass  upon  the  merits  of 
the  several  claims,  it  would  be  possible  for  a 
plaintiff  to  include  in  one  action  a  multitude 
of  disconnected  claims  against  aa  many 
separate  persons,  and  thus  procure  a  deci- 
sion uiwn  tbe  merits  of  each,  and  In  effect 
avoid  the  rule  above  announced  against  Join- 
ing In  one  action  separate  claims  against 
separate  persons. 

Inasmuch  as  we  afl3rm  the  Judgment  dis- 
missing the  action  on  the  ground  alone  that 
it  was  multifarious,  direction  is  given  that 
the  Judgment  be  so  modified  as  to  rest  upon 
that  ground  only,  and  so  as  not  to  prejudice 
any  right  of  the  plaintiff  as  to  other  grounds 
as  being  adjudicated  by  reason  of  the  gen- 
eral form  of  tbe  Judgmoit  originally  entered. 

Judgment  affirmed,  with  direction.  All  the 
Justices  concur. 


SOUTHERN  RY.  CO.  v.  GARLAND. 
(Sapreme  Court  of  Georgia.   Sept  24,  191S.) 

(BvUabut  by  tkt  Court,) 

1.  Review  ov  Appeal. 

The  exceptions  to  the  diarge  of  tiie  court 
and  to  the  roUngs  made  during  the  trial  are 

withont  merit. 

2.  SUFFIOIENOT  OP  EVIDEITCX. 

The  evidence  is  safficietit  to  support  the 
verdict 

Error  from  Superior  Court,  Stephens  Coun- 
ty; J.  B.  Jones,  Judge. 

Action  between  the  Southern  Railway 
Company  ahd  N.  I*.  Garland.  Judgment  for 
the  latter,  and  the  former  brings  error.  Af- 
firmed. 

Fermor  Barrett  and  De  W.  Owen,  both  of 
Toccoa,  and  A.  G.  A  Julian  ICcCurry,  of 
Hartwell,  for  plaintiff  in  error.  Claude 
Bond,  of  Toocoo,  for  defendant  in  error. 

BBCK,  3.  Judgment  affirmed.  All  the 
Justlcefl  concur. 


ROBINSON  V.  FURR. 
(Supreme  Court  of  Georgia.   Sept  28,  lOlS.) 

fSvUalntt  by  the  Court.) 

Appeal  and  Ebbob  (I  979*)— Review— Dis- 
CBETiON  OF  Trial  CotTST— Motion  fob  New 
Tbial. 

No  error  of  law  belnj;  complained  of,  and 
tbe  evidence  being  aufficient  to  support  tbe 
verdict,  tbe  dlacreDon  of  the  trial  jadge  in  re- 
fusing a  new  trial  will  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
lurror.  Cent  Dig.  H  S871-3STO,  3877;  Dec. 
Dig.  fi  979.*] 
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Brror  from  Siqwrlor  Oomt;  WMte  Coimt7 ; 
K.  B.  Jonea*  Judge. 

Action  between  M.  L,  Hoblnson  and  W.  P. 
Fair.  From  a  Judgment  for  Furr,  BoUn- 
8on  brings  error.  Affirmed. 

O.  S.  Kytle  and  C  H.  Edwards,  both  of 
Cleveland,  for  plalntUf  in  error.  J.  O.  Ed- 
wards, of  ClarkesTlUe,  for  defendant  In  er- 
ror. 

ATKINSON.  J.  Judgmmt  affirmed.  All 
tbtt  Justices  concur. 


UACKLE-GBAWFORD  CONST.  CO.  T. 
^ABD. 

(Supreme  Court  of  Georgia.   Sept  1918.) 

(BvUabtu  fry  the  Court.) 

1.  FEnnoir  Nor  Subject  to  Ducubbeb. 

All  of  the  JuBtloea  are  of  the  opinion  that 
the  petiti<»L  waa  not  subject  to  general  demur- 
rer. 

2.  Special  Deudbbbb— Pbopbxett  or  Bitunci 

OK— CmE  BT  AUENOUBNT. 

Fish,  C.  j.,  and  Bech  and  AtkinBon,  JJ., 
are  of  tbe  opinion  thAt  the  epecial  demurrers 
shoold  have  been  suBtaioed.  Evans,  P.  J.,  and 
Lumpkin  and  Hill,  JJ.,  are  of  the  opinion  that 
the  special  demurrers  were  properly  overruled. 

(a)  As  to  the  demurrer  based  on  the  ground 
that  conflicting  theories  were  presented,  it  is 
conceded  in  tbe  brief  of  counsel  for  plaintiff  in 
error  tliat  diis  was  cured  amendmenL 
8.  SuFniciENCT  or  Etxdbnob. 

All  of  the  Justices  are  of  the  opinion  that 
there  was  sufficient  evidence  to  antlundse  tSie 
verdict. 

Emw  from  Superior  Court,  Fulton  Coun- 
ty; J,  T.  Pendleton,  Judg& 

Action  by  Andrew  Ward  against  tbe  Mac- 
kle-Orawfbrd  C<m8tmction  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

Smith,  Hammond  &  Smith,  of  Atlanta,  for 
plaintiir  In  error.  W.  R.  Hammond,  of  Atlan> 
ta,  for  defendant  in  error. 

PBB  CURIAM.  Judgment  affirmed.  All 
the  Juatlcee  concur. 


BTJTLER  V.  TATTNALL  BANK  et  aL 
(Supreme  Court  of  Georgia.   Sept  24,  1913.) 

(BifVahui  hp  the  OovrtJ 

False  lupazBoniiEKT  (C  7*)— Abbest  on  Ob- 
DBR  Absolute— Good  faith— Pebsons  Lu- 

BLE. 

A  judge  of  tiie  superior  court  made  an  or- 
der in  a  case  against  a  sheriff  for  failing  to 
pay  over  money  in  his  hands  and  directed  the 
clerk  of  the  court  to  issue  instanter  "an  at- 
tachment for  contempt  of  court  against  the 
said  •  •  *  sheriff,  as  provided  In  section  4774 
of  the  avU  Code"  of  1886  (Civ.  Code  1910,  { 
5346),  and  In  pursuance  of  the  order  the  clerk 
issued  an  attachment  absolute  against  the  sher- 
iff named,  which  was  directed  to  the  coroner 
and  to  all  and  singular  the  sheriffs  of  tbe  state, 
except  the  sheriff  of  the  county  against  whom 


(Ga. 

the  attachment  was  Issued,  and  the  sheriff  of 

an  adjoining  counly  executed  the  attachment 
by  arresting  the  sheriff  named  therein  and 
placing  him  in  jaiL  Upon  habeas  corpus  pro- 
ceedings being  Drought  against  the  Jailor,  the 
judge  bearing  the  case  ducharged  uie  sheriff. 
The  sheriff  then  brought  init  against  the  clerk 
of  the  superior  court  Issuing  the  attachment* 
the  sheriff^  making  the  arrest,  and  the  hank  or- 
dering the  arrest,  for  damages  for  false  impris- 
onment There  was  no  allegation  in  the  peti- 
tion that  the  proceedings  against  the  sheriiT 
were  not  in  good  faith,  nor  was  there  any- 
thing in  the  petition  to  show  bad  faith  on  the 
part  of  the  defendants.  A  demurrer  to  the  pe- 
tition was  filed  by  all  of  the  defendants,  which 
was  sustained  by  the  court  Held,  that  the  or- 
der directing  the  clerk  of  the  superior  court  to 
issue  an  attachment  for  contempt  is  to  be  con- 
strued as  an  order  absolute. 

(a)  The  clerk  of  the  court  was  authorised 
and  required  to  issue  the  attachment  absolute 
under  wliich  the  plaintiff  was  arrested,  and  his 
doing  so  would  not  subject  him  to  a  suit  for 
damages. 

(b)  Neither  the  bank  directing  the  arrest  to 
be  made  nor  the  sheriff  making  the  arrest  was 
liable  in  damages  therefor;  no  bad  faith  being 
alleged  against  either. 

(e)  The  court  did  not  err  in  sustaining  tbe 
demurrer. 

[Ed.  Note.— For  otber  cases,  see  False  Im- 

fnsonment  Cent  Dig.  ||  (Mil,  79;  Dec.  Dig. 
7.'] 

Error  from  Superior  Court,  Bryan  County; 
W.  W.  Sheppard,  Judge. 

Action  by  C.  C.  Butler  against  P.  I.  Rimes 
and  others.  A  demurrer  to  the  petition  was 
sustained,  and  plaintiff  brings  error.  Af- 
firmed. 

a  a  Bntlv  brought  suit  against  P.  I. 
Rimes  of  Bryan  county,  J.  A.  Eoinedy  of 
TattuaU  county,  and  tbe  Tattnall  Bank,  and 
alleged  substantially  as  follows:  de- 
fendants have  damaged  blm  In  the  sum  of 
910,129.'ni,  as  hereinafter  set  out  On  the 
16th  day  of  December.  Judge  Seabroofc,  of  tbe 
Atlantic  drcoit,  upon  the  petition  of  the  Tatt- 
nall Bank,  Issued  an  order  directing  P.  I. 
Rimes,  as  clerk  of  tbe  superior  court  of 
Bryan  county,  to  issue  an  attachment  for  con- 
tempt of  court  against  tbe  plaintiff  as  sheriff 
of  Bryan  county,  under  section  4774  of  the 
Civil  Code  of  1885.  The  Tattnall  Bank  caus- 
ed P.  I.  Rimes,  as  dei^,  to  disobey  the  order 
of  the  Judge  and  caused  the  clerk  to  issue 
a  process  or  proceeding  directed  to  the  coro- 
ner of  Bryan  county  and  to  the  BlueriffB  of 
the  state,  exciting  the  county  of  Bryan, 
commanding  them  to  arrest  the  body  of  peti- 
tioner and  imprison  him  in  the  common  Jail 
of  Bryan  county.  Kennedy,  the  sheriff  of 
Tattnall  county,  at  the  instance  (tf  the  Tatt^ 
nail  Bank,  came  to  Bryan  connty  and  arrest- 
ed petitioner  and  placed  him  in  Chatham 
county  Jail.  A  writ  of  habeas  corpus  was 
sued  out  before  Judge  Charlton,  of  the  supe- 
rior court  of  Chatham  county,  and  he  sus- 
tained the  grounds  of  the  habeas  corpus  and 
ordered  [>etitioner  discharged.  No  exceptions 
were  taken  to  tbe  order  of  discharge.  The 
Tattnall  Bank  had  no  legal  right  to  cause 
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tbe  derk  of  ttie  snperlor  court  of  Bryan  coon- 
t7  to  iBsne  any  process  or  proceeding  for  the 
Imprlsonnmit  of  the  plaintiff  and  had  no 
rl^t  to  canse  tlie  sheriff,  Kennedy,  of  Tatt- 
nall county  to  arrest  and  Imprison  Um  In 
tbe  Jail  of  Obatham  connty.  Bimes.  tbe 
clerk,  bad  no  legal  right  to  tasae  process  for 
the  imprisonment  of  plaintiff,  and  Kennedy 
bad  no  1^1  right  to  come  to  Bryan  connty 
and  arrest  plMntlff  and  imprtoon  bim.  All 
these  acta  were  done  at  the  Instance  of  the 
Tattnall  Bank  and  its  officers  for  the  pur- 
pose of  enforcing  the  collection  of  a  debt 
and  In  furtherance  of  a  desire  on  the  part  of 
tbe  defendants  to  imprison  tbe  plaintiff.  At 
the  time  of  bis  Imprisonment  plaintiff's  time 
was  worth  $2  per  day,  and  he  was  Imprisoned 
12  days.  While  he  was  in  prison  he  was 
forced  to  employ  connsel  at  an  expense  of 
$100  and  to  pay  tbe  snm  of  $5-75  costs,  etc. 
By  reason  of  the  illegal  arrest  and  imprison- 
ment plaintiff  was  sabjected  to  pnbUc  ridi- 
cnle,  Bcom,  and  contempt,  and  thns  be  suf- 
fered great  homlllation,  mortification,  shame, 
and  mental  pain  in  the  sum  of  $10,000. 

The  petition  for  habeas  corpus,  addressed 
to  Judge  Charlton,  of  the  superior  court  of 
tbe  Eastern  Judicial  drcnlt,  t<^ether  with  the 
proceedings  thereunder,  was  attached  to  the 
petition  as  an  exhibit  and  showed  in  sub- 
stance that  petitioner  was  the  duly  elected, 
comoilssloned,  and  bonded  sheriff  of  Bryan 
connty  for  and  during  the  years  1000  and 
1910,  and  that  he  was  restrained  of  bis  lib- 
erty under  a  certain  attachment  or  process 
issued  by  the  clerk  of  the  superior  court  of 
Bryan  county  commanding  them  to  arrest  the 
body  of  petitioner  and  to  commit  him  to  Jail 
until  he  purged  himself  of  an  allied  con- 
tempt of  court  He  was  arrested  under  this 
attachment  by  Kennedy,  the  sheriff  of  Tatt- 
nall county.  On  May  5,  1910,  petitioner  was 
served  with  a  rule  nisi  to  show  cause,  on  May 
21st,  why  he  should  not  pay  over  to  the 
Tattnall  Bank  certain  money  held  by  Mm 
and  claimed  by  the  bank  to  be  due  on  a  fl.  fa., 
or  why,  In  default  thereof,  he  should  not  be 
attached  for  contempt  On  May  2l8t,  la 
obedience  to  the  rule  nlal,  the  plaintiff  ap- 
peared before  the  court  and  filed  his  sworn 
answer  to  the  rule  and  denied  that  the  money 
bad  ever  been  demanded  of  him  by  tbe  Tatt- 
nall Bank  or  that  he  had  ever  refused  to  pay 
over  the  money.  He  also  showed  that  certain 
claims  had  been  lodged  with  him  against  the 
money,  and  that  be  bad  declined  to  pay  it 
over  except  by  direction  of  court 

At  the  November  term,  1910,  of  Bryan  su- 
perior court  (Judge  Parker  presiding),  the 
following  order  was  passed:  "Upon  the  an- 
swer filed  by  the  sheriff,  and  Soloman  Moody 
by  his  attorney,  B.  F.  C.  Smith,  Esquire,  con- 
senting, it  Is  ordered  that  the  funds  in  the 
hands  of  Charles  C.  BuUer.  sheriff,  $427.50  be 

paid  out  as  follows:   dollars  and  cents 

costs  of  this  rule,  $28  to  the  satisfaction  of 
balance  due  upon  the  fl.  fa.  the  Tattnall  Bank 
T.  Soiouian  Moody.  Uakor.  and  B.  H.  Levant, 


B.  J.  Stafford,  and  Jackson  Bacon,  Endorsers, 
and  tbat  the  remainder  of  aald  $427.S0  be  paid 
over  to  the  Tattnall  Bank,  or  its  attorneys 
of  record,  Kdly  ft  Smith,  on  tiie  execution  of 
the  Tattnall  Bank  v.  E.  J.  Stafford,  Maker, 
Alex  Nail  and  Soloman  Moody,  EndorsraiB. 
It  is  further  ordered  by  the  court  that  the 
funds  herein  directed  to  be  paid  be  paid  with- 
in ten  days  from  this  date.  This  Nov»nber  8, 
1010.  T.  A.  Parker,  Judge  Waycross  Circuit, 
presiding.  E.  P.  C.  Smith.  Attorney  for  Solo- 
man Moody,  consenting." 

On  December  16th  Judge  Seabrook  made 
the  following  order:  "It  appearing  to  the 
court  that  on  November  8th,  and  during  the 
November  term,  1910,  of  the  superior  court 
of  Bryan  county,  tbp  honorable  T.  A.  Parker, 
Judge  of  the  Waycross  circuit,  presiding,  the 
court  In  tbe  foregoing  stated  proceedings 
granted  an  order  absolute,  directing  Charles 

C.  BuUer,  sheriff  of  Bryan  county,  to  pay 
over  to  the  Tattnall  Bank  or  Its  attorneys  of 
record,  KeUy  &  Smith,  $427.60,  and  that  said 
amount  should  be  paid  within  ten  days  from 
the  date  of  said  order,  and  It  further  appear- 
ing that  no  part  of  said  amount  has  been  paid 
except  $28,  and  of  said  amount  ordered  to  be 
paid  over  the  said  Charles  G.  Butler  has  fail- 
ed and  refuses  to  pay  over  tbe  sum  of  $399.S0 
so  ordered  to  be  paid,  it  is  therefore,  upon 
motion  of  movant's  attorneys,  ordered  that 
the  clerk  of  this  court  do  Issue  Instanter  an 
attachment  for  contempt  of  court  against  tbe 
said  Charles  C.  Butler,  sheriff,  as  provided 
in  section  4774  of  the  Civil  Code.  This  De- 
cember 16,  1010.  Paul  E  Seabrook,  Judge 
S.  C,  A.  J.  C.  Ga." 

On  December  19,  1910,  the  clerk  of  the  su- 
perior court  of  Bryan  county  Issued  the  fol- 
lowing attachment  and  process:  "Georgia, 
Bryan  County.  To  the  Coroner  of  Said  Coun- 
ty of  Bryan  and  to  All  and  Singular  the  Sher- 
iffs of  said  State,  Excepting  the  Sheriff  of 
the  County  of  Bryan — Greeting:  A  rule  abso- 
lute, having,  at  the  November  term,  1010,  of 
the  superior  court  of  said  county,  held  on  the 
6th  day  of  November,  1910,  been  granted 
against  Charles  C  Butier,  sheriff  of  said 
county  of  Bryan,  requiring  bim  to  pay  over, 
within  ten  days  from  tbe  date  of  aald  order, 
Nov^ber  8,  1910,  to  the  Tattnall  Bank  or 
Its  attorneys  of  record,  Kelly  A  Smithi  tbe 
sum  of  $3MJK),  and  he  having  made  default 
In  tbe  payment  of  said  funds,  and  the  honor- 
able Paul  E.  Seabrook,  Judge  of  the  superior 
court  of  Bryan  county,  having  ordered  an  at- 
tachment for  contempt  of  court  to  issue: 
These  are  therefore  to  command  you  to  ar* 
rest  the  body  of  the  said  Charles  C.  Butler, 
sheriff  of  Bryan  county,  as  aforesaid,  and 
commit  him  to  the  common  Jail  of  said  coun- 
ty', or  to  such  jail  as  In  which  the  prisoners 
of  Bryan  county  are  usually  kept,  and  there 
to  be  confined  and  safely  kept  without  ball 
or  malnprize  until  he  purge  himself  of  the 
said  contempt  aforesaid  by  paying  over  the 
aforesaid  sums  of  money  wltb  20  per  cent 
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interest  tbereon  from  Dec^ber  19,  1910,  to 
the  aald  Tattnall  Bank  or  Its  lawful  attor- 
neys Witness  the  honorable  Paul  EL  Sea- 
brook,  Judge  of  said  court,  this  the  19th  day 
of  December,  1910.  P.  I.  Rimes,  Clerk  Su- 
perior Court,  Bryan  County,  Ga.  J.  A.  Ken- 
nedy, Sheriir,  Tattnall  Counly."  By  virtue 
of  this  attachment,  J.  A.  Kennedy,  the  sher- 
iff of  Tattnall  county,  arrested  petitioner 
and  placed  him  In  Chatham  county  JaiL 

The  petition  for  habeas  corpus  allies  that 
the  attachment  proceedings  against  petition- 
er were  not  called  in  open  court  at  the  No- 
vember term,  1910,  of  Bryan  superior  court ; 
that  he  was  not  a  party  to  the  consent  order 
as  taken  by  the  attorneys  for  the  Tattnall 
Bank  and  the  attorneys  for  Soloman  Hoody ; 
that  he  did  not  know  that  the  order  or  rule 
absolute  for  the  payment  of  the  money  had 
been  taken  until  afterwards;  that,  after  his 
answer  of  May  21,  1910,  had  been  filed,  the 
jail  and  Jailor's  residence  in  Bryan  county 
were  destroyed  by  fire,  and  the  money  which 
he  was  holding  was  burned  up  and  destroyed 
In  the  fire,  along  with  bis  hous^old  and  oth- 
er personal  effects ;  that  the  monoy  has  not 
been  and  is  not  now  In  bis  poase^on,  cus- 
tody, or  control  slacs  the  flr^  and  It  Is  not 
within  his  power  to  prodnoe  1^  and  from  his 
poverty  he  cannot  replace  it;  that  his  an- 
swer of  May  2lBt  has  never  been  amended, 
and  be  has  never  pleaded  as  &  defense  that 
the  moaey  was  dutroyed  by  flre^  ete ;  that 
the  rule  nisi  as  served  upon  him  has  never 
be^  concluded  against  him,  exc^t  in  so  far 
as  making  the  rale  absolnte^  requiring  the 
p^ment  of  the  money  within  tea  days;  and 
that  fliere  has  never  been  any  nile  absolute 
In  attachment  for  ctmtempt  of  court  against 
him,  nor  has  he  ever  been  adjudged  in  con- 
tempt of  court  upon  such  proceedings,  eta 

A  demurrer  to  the  suit  for  damages  was 
filed  by  all  of  the  defendants.  It  was  sus- 
tained, end  the  case  was  dismissed,  where- 
upon the  plaintiff  excepted. 

X  H.  Bmldi  and  &  V.  a  Smith,  both  of 
Eden,  for  plaintiff  in  error.  F.  W.  Ueldiim,  of 
Savannah,  and  Kelley  &  Smltti  and  H.  H.  El- 
ders^ all  of  Reidaville^  for  defendants  in  error. 

HILI^  3.  (after  stating  the  facts  as  above). 
Section  4447  of  the  Civil  Code  provides  as 
follows:  "False  Imprisonment  consists  in  the 
nnlawful  detention  of  the  person  of  another, 
for  any  length  of  time,  whereby  be  is  de- 
prived of  his  personal  liberty."  Section 
4448  provides:  "It  the  imprisonment  is  by 
virtue  of  a  warrant,  neither  the  party  bona 
fide  suing  out  nor  the  officer  who  in  good 
faith  executes  the  same  is  guilty  of  false 
Imprisonment,  though  the  warrant  be  defec- 
tive in  form,  or  be  void  for  want  of  Jurls- 
dlctioc.  In  such  cases  the  good  faith  must 
be  determined  from  the  circumstances  of  each 
case.  The  ^me  is  true  of  the  Judicial  of- 
ficer issuing  the  warrant,  the  presumption 


being  always  against  him,  as  to  e 
when  he  has  no  Jurisdiction.*' 

The  process  issued  by  the  clerk  < 
perior  court  of  Bryan  county,  und 
the  plaintiff  was  arrested  and  i 
Jail,  was  in  the  nature  of  a  warra 
llams  V.  Sewell.  121  Ga.  665  (6),  40  i 
Berger  v.  Saul,  118  Ga.  869,  871. 
3^ :  Page  V.  Oitiz^'  Banking  Go. 
73.86.86  S.  B.418.428  (51X<.B.i 
Am.  St  Rep.  144).  In  the  Page 
court  said:  "Virea  in  a  case  where 
rant  Is  defective  or  void,  the  impi 
thereunder  would  not  give  rise  to  i 
for  false  imprisonment,  If  the  pai 
out  the  warrant  acted  in  good  fattl 
officer  executing  the  same  acted  in  i 
ner."  W{bether  the  order  of  Dece 
1910,  was  granted  by  Judge  Seabrool 
time  or  in  vacation  does  not  cleail: 
and  whether  or  not  the  Judge  can 
order  absolute  at  chambers  Is  not  a 
now  before  us  for  ded^n.  Assnn 
the  order  was  passed  at  a  time  i 
Judge  had  JnrlsdictioD  to  do  so,  and 
Ing  the  order  of  Deconber  16^  ISi 
light  of  the  recitals  of  fact  prec 
we  hold  that  the  order  of  Judge  i 
directing  the  deilc  of  the  snpoior  co 
sue  an  attachmait  was  an  order  abac 
the  clerk  was  authorized  and  reqnir 
tenns  to  Issue  the  attachmait  absoli 
which  the  plaintiff  was  arrested.  So 
ing  the  order,  we  think  the  refereno 
section  4774  of  the  Code  of  189B  {CM 
1010,  i  0848)  was  wholly  tDappUcsbli 
mlsdtation  Is  therefore  to  be  constrc 
Inadvertence  on  the  part  of  the  Jn^ 

The  order  being  hM  to  be  an  c 
solute,  and  it  directing  the  clerk  ' 
instanter  an  attachmait  for  ami 
court,"  etc,  the  derk  was  within 
in  issuing  the  attadunent  absolut 
whidi  the  plaintiff  was  arrested,  i 
being  so,  he  would  not  be  subject  to  a 
damages  brought  against  him  for  la 
attachment  absolute.  Nor  would  tb 
who  arrested  the  plaintiff  under  thli 
m'ent,  nor  the  bank  which  directed 
rest  to  be  made,  be  liable  in  damage 
acted  in  good  faith  in  so  doing,  belle 
order  to  be  a  valid  one.  The  gt 
Judge  Charlton's  decision  in  the  hal 
pus  case,  by  which  the  plaintiff  was 
from  Jail,  does  not  appear;  but,  i 
the  basis  of  that  decision,  neither  a 
fendants  was  a  party  to  that  case,  i 
are  not  bound  by  the  Judgment  thei 
dered.  It  Is  not  alleged  In  the  pedtlc 
present  case  that  the  sheriff  who  n 
arrest,  nor  the  bank  which  ordered 
In  bad  faith,  and  there  are  no  fiicti 
in  the  record  tending  to  show  that 
either  of  them,  acted  otherwise  than 
faith ;  and.  this  being  tru^  the  petl 
not  set  forth  a  good  cause  of  actloi 
Code,  i  4448.  It  follows  fZom  what  1 
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court  did  not  err  In  snatalnlng 
rer  and  dismissing  the  case, 
it  affirmed.   All  the  Justices  con- 


THEKTON  V.  STEICKMN. 
;ourt  of  Georgia.    Sept.  26,  1818.) 

(ayllahuM  iy  the  Court.) 

AND  Ebbob  (I  728*)— AsBJOMUXnT 
i— RrrunQs  ab  to  Ejtidknci— Skt- 

'  EVIDENCX. 

efeDdant  in  a  suit  for  breach  of 

marriage  was  offered  as  a  witness 
1  behalf  to  contradict  certain  wit- 
the  plaintiff,  who  had  testified  "as 
tions  these  witnesses  bad  with  plain- 
the  alleged  breach  of  the  alleged 

marriage."  The  court  declined  to 
lefendant  to  testi^,  and  error  is  as- 

this  ruling.  What  the  witnesses 
intifC  testified  is  not  set  out  in  the 

nor  what  the  defendant  would  bare 
leld,  that  this  is  not  a  good  assign- 
ror.    1  Michie's  Dig.  Ga.  B.  636; 

!. — For  other  cases,  see  Api>eal  and 
t.  Dig.  II  3010-a012;  Dec  Dig.  | 

EC  OnjUtOS— iNBUfnoiENCT  OF  Evi- 

tiargea  of  the  court  complained  of 
roneoas  for  any  of  tbe  reasons  as- 
verdtct  is  supported  bT  tbe  evl- 
the  court  did  not  err  In  refosing  a 


om  Snperlor  Comt,  Catoosa  Oonn- 
.  Flte,  Judge. 

7  Beatrice  Strtcklin  against  Napo- 
lerton  for  breach  of  promise  of 
Judgment  for  tbe  plaintiff,  and 
brings  error.  Affirmed. 

McCamy  it  Shumate,  of  Dalton, 
fr  In  error.  Foust  &  Payne,  of 
ga,  Tenn.,  and  W.  B.  Mann,  of 
r  defendant  In  error. 


J.  Judgment  affirmed, 
oncur. 


AU  the 


BLLABD  T.  SMITH. 
:;oart  of  Georgia.    Sept  24,  1913.) 

(SyJiabM  by  the  Court.) 

I  176*>— Action  ax  Skxeb— In- 
ns—Ihsfectioh  BT  BUTBB. 

action  for  the  purchase  price  of 
here  was  evidence'  to  the  effect  that 
ere  to  be  delivered  in  wagon  load 
ilace  designated,  and  that  the  por- 
!ed  to  inspect  the  ties  as  each  load 
'ed.  There  was  no  error  in  charg- 
y  as  follows:  "I  charge  you  that  if 
re  to  be  delivered  by  Mr.  Smith,  tbe 

the  defendant,  and  that  the  defend- 
I  inspect  them  as  they  were  deliv- 
!  wagon  load,  and  if  be  bad  an  op- 
)f  BO  inspecting  them,  and  that  if 
'ed  that  the  ties  were  not  coming 
Dg  delivered  according  to  contract, 


that  then  it  was  his  duty  to  haTB  notified  the 
plaintiff  of  that  fact." 

tEd.  Note. — For  other  cases,  see  Sales,  Oent. 
S.  H  436-144;  Dec.  Dig.  |  176.*] 

2.  Sales  (i  398*>~Action  bt  SEiXEit— In- 

STBUOnONS  —  COHFOBUITT  OF  FBOPEBTT  TO 

Specificatiors. 

The  contract  provided  that  tbe  ties  should 
be  of  specific  dimensions.  There  was  evidence, 
though  Contradicted,  to  tbe  effect  that  a  large 
number  did  not  conform  to  the  specifications; 
also  to  the  effect  that  the  purchaser  did  not 
accept  any  of  tbe  tiea  It  was  error  to  charge 
as  follows:  (a)  "I  charge  yon,  on  tbe  other 
hand,  if  the  ties  were  reasonably  within  the 
measurements  of  tbe  contract  between  tbe  par- 
ties as  to  size,  and  were  of  the  class,  rea- 
sonably of  the  class,  and  sort  of  ties  tbst  were 
to  be  delivered  to  him,  and  if  they  were  deliv- 
ered, then  it  would  have  been  the  duty  of  Mr. 
Ellard,  the  purchaser,  if  he  was  the  purchaser, 
to  have  received  the  ties  and  paid  for  them.** 
(b)  "Now,  if  the  ties  were  delivered  to  Mr.  El- 
lard where  he  pointed  out  they  should  have 
been,  and  tbey  were  reasonably  up  to  the  con- 
tract as  to  spedficatioQs,  size  and  kind  of  tim- 
ber, and  it  was  his  duty  to  receive  them,  and 
yon  find  him  liable  for  them,  then  you  could 
not  credit  that  account  for  any  amouot  that 
he  claims  he  Is  damaged,  but  it  would  be  your 
duty  to  find  the  full  purchase  price  of  the 
amount  against  the  defendant." 

[Ed.  Note,— For  other  cases,  see  Sales,  Cent 
Dig.  H  1137-1139;  Dec  Dig.  |  398.»] 

3.  Grounds  or  Motion  pob  New  Trial. 

The  other  grounds  of  tbe  amended  motion 
for  a  new  trial  are  without  merit. 

Error  from  Superior  Court,  Habersham 
County;  J.  6.  Jones,  Judge. 

Action  by  P.  B.  Smith  against  Thomas 
H.  Ellard.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Berersed. 

Sam  Eimzey,  of  Cornelia,  and  McMillan  & 
Erwln,  of  ClarkesTlUe,  for  plalntUf  In  error. 
J.  C.  Edwards  &  Sons  and  I.  H.  Sutton,  all 
of  ClarkesvUle,  for  defendant  In  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


BANK  OF  IiAVONIA  T.  BUSH  et  aL 
(Supreme  Court  of  Georgia.    Sept  26,  1918.) 

(Syllabut  hy  the  Court.) 

1.  Appeal  and  Ebbob  (|  1078*)  —  Assiqn- 
iCENTs  OP  Ebbob  —  Waive e  —  Failubb  to 
Aboue. 

Assignments  of  error  which  are  not  re- 
ferred to  In  the  brief  of  counsel  for  plaintiff  in 
error  will  be  treated  as  abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |g  4266^261;  Dec.  Dig.  { 
1078.^] 

2.  EMdence  (6  397»)  —  Pabol  Evidence  — 

WBnTEN  CONTBACT. 

A  written  contract,  apparently  containing 
the  entire  agreement  of  tbe  parties,  and  dis- 
closing no  incompleteness,  caiuiot  be  enlarged 
by  parol  so  as  to  include  additional  terms  and 
stipulations,  In  the  absence  of  fraud  or  mis- 
take. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SS  1758-1765;  Dec.  Dig.  {  397.*] 
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3.  TnCE  (I  9*)— COMPTJTATIOH  —  DATS  —  NO- 
TICE OF  Depositions. 

Zd  taking  deposItionB  of  certain  witnenses, 
there  was  do  compliance  with  the  statate  ia 
regard  to  the  time  of  givlns  notice  to  the  op- 
posite party,  and  on  appropriate  objection  It 
was  erroneous  to  admit  the  depocdtioDe  in  evi- 
dence at  tha  trial  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Time,  Gent 
EHg.  {S  11-32;  Dec.  Dig.  S  9.*] 

4.  Evidence  {|  434*>—Pabol—Fsaui>— Notes. 

Testimooy  tending  to  show  that  the  de- 
fendant  was  induced  to  sign  the  note  for  the 
stock  by  false  statements  of  the  agents  of  the 
payee,  in  regard  to  the  financial  worth  of  the 
corporation,  and  the  personnel  of  Its  directors, 
was  not  inadmissible  on  the  gronnd  that  the  evi- 
dence failed  to  show  fraud  in  the  procutement 
of  the  note,  or  that  It  tended  to  vary  the  terms 
of  the  written  contract. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §S  2005-2020;  Dec.  Dig.  |  434.*] 

6.  TBIAI4  (j  252*)— INBTBUOTIONB  —  APPLICA- 

BiLiTT  TO  Evidence. 

There  was  no  evidence  of  failure  of  con- 
sideration. There  was  evidence  of  fraud  npon 
the  maker,  practiced  by  He  agent  of  the  payee, 
which  induced  execution  of  the  note;  but  there 
was  no  evidence  to  show  notice  thereof  to  the 
plaintitF  at  the  time  it  took  the  note,  or  to 
charge  it  with  notice  of  the  fraud.  There  be- 
ing no  evidence  to  authorize  it,  the  Judge  erred 
in  ciiarging  on  subject  of  failure  of  considera- 
tion, and  on  the  subject  of  fraud  perpetrated 
by  the  payee  upon  the  maker  of  the  note. 

[Ed.  Note.— For  other  cun,  aee  Trial.  Cent. 
Dig.  H  005,  S86-612;  Dee.  Dig.  |  262.^ 

Error  from  Superior  Gonr^  Franklin  Coxm- 
ty ;  D.  W.  Meadows,  Judge. 

Action  by  the  Bank  of  Lavonla  against 
O.  F.  Bosh  and  otliers.  Judgment  for  de- 
fendants, and  plaintiff  bzings  error.  Re- 
versed. 

The  Bank  of  Lavonia,  a  corporation  locat- 
ed in  Franklin  county,  Ga.,  Instituted  an 
action  in  the  superior  court  of  that  county 
upon  a  negotiable  promissory  note  against 
George  F.  Bush,  as  principle,  the  Ulaca  Com- 
pany, a  corporation  of  the  county  of  Fulton, 
as  Indorser,  and  Moorefleld  &  Bishop,  a  part> 
nership  of  Fulton  county,  as  sureties.  The 
note  was  dated  February  16,  1910,  and  due 
December  16,  1910.  It  was  signed  by  Bush, 
as  maker,  was  payable  to  tbe  order  of  the 
Ulaca  Company,  and  recited  tbe  considera- 
tion "for  value  received."  It  was  alleged  In 
the  petition  that  the  note  was  indorsed  over 
to  the  plalnticr  on  the  5th  day  of  March,  1910, 
and  that  on  the  same  day  It  was  signed  by 
Moore0eld  &  Bishop,  as  sureties.  No  defense 
was  filed  except  by  Bush,  who  interposed  an 
answer  alleging,  among  other  things,  that 
the  Ulaoa  Company,  through  its  agents,  rep- 
resented to  the  defendant  that  the  company 
was  solvent,  and  had  $40,000  or  $50,000  cash 
in  bank  with  which  to  do  business,  did  not 
need  the  money  from  defendant's  note,  and 
would  not  discount  it,  and  that  the  agent  in 
the  name  of  the  company  entered  into  a  con- 
tract with  the  defendant  that  tbe  stock  was 
bought  upon  the  condition  tliat,  if  defendant 
was  dissatisfied  with  the  stock  by  the  fall  of 


1910,  the  note  would  be  returned  to  him,  and 
the  subscription  canceled,  and  further  guar- 
anteed to  defendant  a  dividend  of  15  per 
cent  on  the  stock,  and  agreed  that,  if  the 
dividend  was  not  paid,  tbe  note  would  be 
returned  and  canceled.  Other  allegations 
were:  That  the  agent  represented  that  des- 
ignated persons  were  directors  of  the  com- 
pany; that  defendant  knew  the  persons  to 
be  of  high  Integrity  and  financial  responsibil- 
ity, and  was  influenced  theretiy  to  give  the 
note;  that  all  of  the  representations  so 
made  by  the  Utaca  Company,  through  Its 
agent,  were  false  and  fraudulently  made  to 
procure  the  note,  and  defendant  rescinded 
the  transaction  entirely  as  soon  as  he  learn- 
ed that  he  bad  been  deceived ;  that  the  con- 
sideration for  which  the  note  had  been  given 
entirely  failed;  and  that  the  plaintiff  bought 
the  note,  at  a  discount  of  about  33%  per 
cent  from  the  face  value,  from  an  entire 
stranger,  knowing  that  the  defendant  was  en- 
tirely solvent,  and  having  notice  that  there 
were  conditions  which,  if  not  fulfilled,  would 
relieve  defendant  of  liability,  and  notice  of 
defendant's  defenses  to  the  note  before  it 
purchased  the  same.  A  verdict  was  returned 
in  favor  of  the  defendant  The  plaintiff 
made  a  motion  for  a  new  trial,  which  con- 
tained the  usual  general  grounds,  and  by 
amendment  others  which  complained  of  mt- 
ings  on  the  admissibility  of  evidence  and  the 
charge  of  the  court  Other  facts  will  snfll- 
denjUy  appear  from  the  opinion. 

H.  H.  OhandlOT,  of  Lavonla,  and  Jas.  H. 
Skelton,  of  HartweU,  for  plaintiff  in  error. 
Watkins  ft  lAttlmeor,  of  Atlanta,  George 
L.  Goode  and  W.  B.  Idttle,  both  of  Came»- 
viUe,  for  defendants  ia  «rror.  . 

ATKINSON,  J.  [1]  1.  Tbe  general  grounds 
are  not  referred  to  In  the  brief  of  counsel 
for  plaintiff  In  error,  and  will  be  treated  as 
abandoned. 

[2]  2.  Tbe  fourth,  fiftli.  and  sixth  grounds 
of  tbe  amended  motion  for  new  trial  com- 
plain of  the  admission  of  the  testimony  of 
the  defendant,  to  tbe  effect  that  the  com- 
pany guaranteed  blm  a  specified  dividend, 
and  if  it  was  not  paid  bis  note  would  be  re- 
turned, and  that  If  he  became  dissatisfied 
at  any  time  before  tbe  note  became  dne  the 
company  would  return  his  note,  and  take 
up  tbe  stock.  The  objection  urged  to  tbe 
admissibility  of  the  testimony  was .  that  it 
was  irrelevant,  and  sought  to  vary  the  terms 
expressed  in  the  note.  The  note  was  an 
unconditional  promise  to  pay  a  specified 
sum  for  value  received,  and  apparently  ex- 
pressed the  entire  agreement  between  tbe 
parties.  Tbe  testimony  would  in  effect  in- 
graft conditions  npon  it  which  would  ma- 
terially change  the  contract,  and  there  was 
no  pleading  or  evidence  that  the  conditions 
thus  sought  to  be  ingrafted  were  Intended  to 
be  put  in  the  note  and  were  omitted  therefrom 
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ttirovgb  fraud  or  mistaka  It  was  eironeoos, 
tberefore.  to  admit  tbe  evidence.  Smith  t. 
Baker,  137  Ga.  298,  72  S.  B.  1093;  L  ft 
N.  R.  Co.  T.  WlUbankB,  188  Ga.  85  S.  B. 
86,  2IL.  It.  A.  (N.  S.)  874,  17  Abo.  Cas.  86a 

[3]  8.  The  seventh  and  el^th  grounds 
complain  that  the  court  erred  In  a£nlttlng 
tbe  depositions  of  designated  witnesses  over 
obJecUon  made  by  plaintiff's  attorney,  which 
was  that  the  depositions  were  taken  without 
giving  the  plaintiff  the  five  days'  notice  as 
required  by  section  6910  of  the  Civil  Code. 
The  notice  was  given  on  the  IMb,  and  it  ap- 
pointed thf  28d  day  of  tbe  same  month  for 
taking  the  depositions  of  witnesses.  It  ttius 
appeared  that  tbe  statute  was  not  complied 
with.  The  plaintiff,  being  the  party  notified, 
did  not  waive  the  point,  but  made  objection 
to  the  taking  of  the  depositions  at  tbe  com- 
mencement of  the  examination  ot  the  wit- 
nesses, and  thereafter  on  the  trial  appro- 
priately objected  to  the  testimony. 

[4]  4.  Tbe  next  three  grounds  complain  of 
the  admissloD  of  evidence  which  tended  to 
show  that  the  tJlaca  Company  did  not  have 
on  hand  at  any  time  as  much  money  as  de- 
fendant testified  £he  agents  of  the  company 
represmted  to  him  the  company  had  at  the 
time  be  took  the  stodk  and  gave  his  note. 
Tbe  objection  to  this  testimony  was  that  it 
was  irrelevant  The  twelfth  ground  com- 
plains of  tbe  court's  ruling  In  allowing  the 
defendant  to  testi^  as  to  the  drcumstances 
under  which  he  Was  Induced  to  give  the 
note.  He  testified  that  the  agent  of  tbe 
company  represented  to  him  that  the  com- 
pany was  organized  at  $100,000  capital  stock, 
and  had  about  $40,000  or  ${S0,000  to  do  busi- 
ness on,  that  this  amount  was  In  cash  in 
the  treasury,  that  there  were  several  men 
that  he  (tbe  agenO  wished  to  become  stock- 
holders, including  defendant,  so  that  he 
would  get  stock  scattered  throughout  north 
Georgia  In  order  to  strengthen  the  Influ- 
ence of  tbe  corporation,  and  that  designated 
persons  were  directors;  and,  in  response  to 
tbe  question  of  bow  much  stock  any  one 
person  could  hold,  the  agent  replied  to  tbe 
defendant.  "Not  over  $6,600."  As  to  the  ef- 
fect that  the  statement  that  designated  per^ 
sons  were  stockholders  bad  on  the  defend- 
ant, "that  was  one  of  the  main  points  why 
[he]  agreed  to  take  tbe  stock."  This  evi- 
dence was  objected  to  on  tbe  ground  that 
it  did  not  show  fraud  in  tbe  procurement 
of  the  note,  and  that  It  was  in  conflict  with 
the  terms  of  tbe  nofe^  and  songbt  to  vary 
the  contract  between  tbe  parties.  When 
considered  in  connection  with  other  evi- 
dence in  the  case,  to  the  effect  that  the 
niaca  Company  did  not  have  the  amount  of 
mon^  which  the  agent  represented  to  de- 
fendant, and  that  the  persons  designated  as 
directors  were  not  sncb,  and  that  tbe  de- 
fendant was  Induced  to  take  tbe  stock  and 
execute  tbe  note  on  tbe  strength  of  such 
repreaentatlons,  the  objection  to  the  evl- 
doioe  was  not  wdl  founded. 


[t]  6.  Tbe  thirteenth  ground  of  tbe  amend- 
ed motion  complains  that  the  Ju^  charged 
tbe  follo^ng:  "Now,  if  you  believe  that  the 
circumstances  under  which  this  note  was 
bought  by  the  bank  were  sufficient  to  put 
tiie  bank  .on  notice  that  these  defenses  ex- 
isted, and  if  you  believe  that  the  bank  by 
proper  inquiry  could  have  determined  before 
purchasing  tbe  notes  that  these  defenses  did 
exist  from  any  of  these  drcumstfuices,  why, 
then,  in  that  event,  you  go  further  in  your 
Investigation,  and  determine  whether  or  not 
the  signature  was  procured  by  fraud,  wheth- 
er or  not  the  maker  of  this  note  could  de- 
fend, under  the  rules  of  law,  against  tbe 
payees  of  tbe  note,  the  THaca  Company.  If 
you  should  determine  Hiere  was  such  fraud 
in  tbe  procurement  of  the  signature  of  this 
note  practiced  by  the  THaca  Company  or  its 
agents,  and  such  failure  of  consideration  as 
is  pleaded,  and  believe  that  the  other  pleas 
filed  in  the  case  are  sustained,  any  one  or 
all  of  them,  thai  the  defendant  could  resist 
the  payment  of  this  note;  and  If  you  be- 
lieve they  were  such  as  to  make  this  note 
uncollectible  against  the  defendant  in  tbe 
bands  of  tlie  Ulaca  Company,  and  tbe  La- 
vonla  Bank  had  notice  or  could  have  had  it 
of  the  existence  of  this,  then  you  would  be 
authorized  to  find  for  the  dtfendant  in  this 
case."  The  criticism  upon  the  charge  was 
that  It  was  unauthorized  by  tbe  evidence. 
In  that  portion  of  the  charge  the  Judge  made 
reference  to  the  plea  of  failure  of  considera- 
tion. There  was  no  evidence  to  authorize  the 
charge  on  foilure  of  considNatlon.  '  The 
defendant  bought  the  stock  'of  tlie  corpora- 
tion, for  which  be  gave  the  note,  and  re- 
ceived' and  retained  the  stock.  It  would  not 
constitute  a  failure  of  conslderatitm  merely 
because  the  purchase  of  the  stock  was  not 
a  good  Investment.  The  charge  also  invoked 
the  question  raised  hy  the  defendant  as  to 
fraud  of  the  TJlaca  Cranpany  perpetrated  on 
defendant,  by  which  he  was  Induced  to  buy 
the  stock,  for  which  he  gave  the  note.  Con- 
cerning this  question,  there  was  evidence  to 
tbe  effect  that  the  agent  of  tbe  corporation, 
In  making  the  sale  of  the  stock  to  tbe  de- 
fendant, and  procortng  tbe  note,  falsely  rep- 
resented that  designated  persons  of  good 
character  and  financial  standing  were  di- 
rectors of  the  corporation,  whose  coonectloD 
with  the  corporation  would  give  it  prestige, 
and  that  the  agent  also  made  false  repre- 
sentations to  the  effect  that  the  corporation 
bad  ample  capital  with  which  to  conduct  Its 
business,  and  thereby  induced  the  defendant 
to  have  faith  in  the  enterprise,  and  sub- 
scribe for  its  stock.  Evidence  to  this  effect 
did  not  tend  merely  to  contradict  the  note, 
or  vary  Its  terms;  but  Its  effect  was  to  go 
bebind  the  cote,  and  show  that  defendant 
was  Induced  to  make  it  on  account  of  fals.^ 
representations,  upon  which  he  acted  to  his 
Injury.  Other  evidence  was  to  the  effect 
that  the  company  did  not  at  any  time  have 
money  on  hand  approaching  even  remotely 
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the  amoont  that  tt  was  r^reB^ted  to  haTe, 
and  was  never  able  to  declare  a  dividend, 
but,  after  b^ng  engaged  in  busineaa  for 
about  a  year,  waa  ImBolvent;  and  to  avoid  be- 
ing closed  up  sold  ont  to  a  new  corpora- 
tion, taking  in  paym&it  the  atocfc  of  sndi 
corporatloQ,  and  the  latter  company  was 
then  declared  a  bankrupt  It  conld  not  be 
said  that  there  waa  no  evidence  ot  fraud. 
Frand  of  Uils  diaracter,  however,  would  not 
affect  the  idalntUf,  who  waa  ahown  to  be  a 
purchaser  of  the  note  for  value  b^re  Its 
maturity,  unleee  the  plaintiff  had  notice  or 
waa  chaiged  with  notice  of  the  fraud  at  the 
time  It  became  the  bolder.  The  bnrdai  of 
showing  notice  -to  the  plaintiff  was  on  the 
defendant,  the  maker  of  the  note.  There  waa 
no  evidence  of  actual  notice.  It  is  contend- 
ed that  the  facts  shown  to  have  been  known 
by  the  plaintiff  were  snffldeDt  to  charge  no- 
tice. The  evidence  on  this  subject  waa  to 
the  following  effect:  Moorefleld  and  Blshup 
were  partners.  They,  with  others,  applied 
for  a  charter  In  the  superior  court  of  Ful- 
ton county  for  the  Ulaca  Company,  and  or- 
ganized thereunder  for  the  manufacture  and 
sale  of  nonalcoholic  drinks.  The  amount  of 
capital  stock  authorised  to  be  Issued  was 
$100,000.  Several  agents  were  sent  out  to 
sell  stock  In  the  state  at  large.  The  defend- 
ant resided  In  Franklin  county.  He  and 
a  number  of  other  citizens  were  canrassed, 
and  became  purchasers  of  the  stock.  Notes 
were  generally  taken  in  payment  for  the 
stock,  and  afterwards  sold  by  other  agenta, 
including  Moorefleld  and  Bishop,  wherever 
they  could  get  them  discounted.  Moorefleld 
applied  to  the  plaintiff,  a  bank  located  In 
FrankUn  coun^,  to  discount  the  note  of  the 
defendant  and  a  number  of  notes  of  other 
citizens  of  the  county,  amounting  In  the  ag- 
gregate to  about  f6,000,  and  they  were  all 
discounted  at  the  same  time.  This  was 
about  the  time  Moorefleld  met  the  cashier  of 
the  bank,  and  was  his  first  tranaaction  with 
him,  though  not  Bishop's  first  transaction 
vrlth  that  Inatltatlon.  The  cashier  knew  that 
the  Ulaca  Company  was  sellli^  stock  In  that 
county  through  Moorefleld  and  Bishop,  and 
knew  the  defendant  by  reputation.  The  de- 
fendant's note  was  for  91,000,  payable  to  the 
Ulaca  Company  one  year  after  date,  and  waa 
discounted  shortly  after  its  execution,  ac- 
cordli^  to  the  teatlmouy  of  Moorefleld.  at 
about  25  per  cuit.  from  Its  face  value. 
Moorefl^d  also  teatlfled  that  the  caahier 
knew  that  the  note  waa  glvra  for  the  stock 
In  the  Ulaca  GompaiQr,  and  assigned  ua  a 
reason  for  diarglng  a  high  discount  that  It 
waa  "stock  paper,"  and  thwe  waa  risk  about 
it.  and  "the  thing  may  bust"  The  caahier 
teatifled  that  b^ore  taking  any  of  the  notes 
he  tried  to  tel^lione  each  ot  the  several 
makers  to  InQulre  about  tiieir  respective 
notea,  and  each  stated  thfit  hla  note  waa 
all  right,  except  the  defendant  and  one 


other  whom  lie  could  not  reach.  He  in- 
quired ot  another  to  know  If  the  defendants 
note  waa  good  for  91,000;  and  waa  Informed 
that  it  waa.  Two  d^s  after  Oie  notea  wm 
discounted  the  caahier  wrobs  defendant  a 
letter,  ad^rtslng  blm  ttiat  the  bank  hcAd  tbe 
note  which  it  had  bought  and  paid  for,  and 
asked  to  be  advised  'If  there  were  any  con- 
ditions to  it"  Two  days  later  a  i^ply  cam^ 
announcing  that  **there  are  conditions  whUA 
I  expect  to  be  fulflUed  btfore  paying  the 
note"  There  la  nothing  In  these  facts 
pointing  to  the  frand  of  whtdi  tha  defend- 
ant complains,  namely,  fraud  of  the  agent  of 
the  Ulaca  Company  In  misrepresenting  to  the 
defendant  the  personnel  of  the  dlrectora  of 
the  corporation,  and  the  amount  of  its  caah 
assets.  Bepresentattons  <MC  this  character 
primarily  were  in  the  breast  of  tlie  original 
parties,  and  would  remain  so  unlesa  com- 
municated to  others.  While  tbe  plaintiff's 
caahier  made  some  Inquiry  about  the  notea 
which  he  discounted,  the  responses  so  tar  as 
obtained  were  favorable  to  the  negotiability 
of  the  notes.  And  whatever  weight  might 
be  attributed  to  the  circumstances  that,  two 
days  after  discounting  defendant's  note,  the 
cashier  wrote  to  tbe  defendant  to  know  if 
there  were  any  conditions  to  it,  the  answer 
received  did  not  suggest  that  there  had  been 
representations  as  to  the  personnel  of  tbe 
directorship,  or  as  to  tbe  cash  of  the  corpo- 
ration on  hand,  or  that  any  representations 
made  by  tbe  agent  selling  the  stock  were 
false.  The  drcomstances  were  Insufficient  to 
charge  notice  of  the  fraud. 

The  plaintiff  b^ng  holder  for  valuQ,  and 
there  being  no  evidence  to  show  Qiat  it  took 
tbe  note  with  notice  of  fraud  perpetrated 
on  the  maker  by  the  agent  of  the  payee,  ur 
evidence  to  charge  notice  of  such  fraud,  it 
was  error  to  charge  on  the  subject  Civil 
Code,  H  4288,  4201 ;  Morrison  v.  Hart,  122 
Oa.  660,  SO  S.  E.  471 ;  Oliver  v.  Miller,  130 
Oa.  72,  60  8.  E.  254.  This  ruling  disposes 
also  of  the  fourteenth  and  fifteenth  grotmds 
of  the  motion  for  new  trial,  which  complain 
of  the  charge  of  fraud,  and  notice  thereof. 

Judgment  reversed.  All  the  Juatlces  con- 
cur. 


HODGES  V.  STUART  LUMBEB  CO. 
(Supreme  Court  ot  Georgia.    July  Id,  lOlSJ 

fSylla&w  hy  ike  Cowt.) 
X.  JUDOURT  (I  668*)— Bes  Judioata— Ao- 

TioNB  AOAiirsT  GoBPonanoifB— AoHsaaiBn.- 

rrr  or  Evidencs. 

The  court  did  not  err  in  ezclnding  from 
evidence  the  following  entry  of  service  of  an- 
other suit  previoudy  brought  by  the  plaintiff 
In  the  present  caae  against  another  party : 
"Georgia,  Decatur  County.  I  have  this  day 
served  H.  M.  Graham  personally  with  a  copy  ot 
the  within  original,  and  T.  C  Weinman  by 
leaving  a  copy  of  the  witUn  original  at  his 
most  notorions  place  ctf  abode.    This  May  8, 
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1902.  A.  W.  Pordham,  Sheriff.-  TUs  entry  of 
service  did  not  show  service  upon  the  defendant 
so  as  to  make  it  bound  by  the  judgment  in  the 
other  suit,  under  the  proriston  of  the  Civil 
Code  1010,  I  5579. 

[Ed.  Note. — For  other  caaes.  see  Jndement. 
Cent  Die.  ft  llSl-118SruS8 ;  Dec.  Dig.  i 
668.*] 

2.  Pbockss  (I  148*>— Bkbtzck— EviDiKOS  As 

TO  SEBVICE-<!oMTBADI0nirO  RETDBN. 

Nor  did  the  conrt  err  In  refusing  to  permit 
one  who  was  the  attomej  at  law  for  the  plain- 
tifC  In  the  other  suit  to  testify  that  be  had  In- 
■traeted  the  sheriff  to  Mrve  th^  defaidont  In 
tha  preaent  nit. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent  Dig.  |  201;  Dea  Digrflia*] 

3.  Pboccss  (I  164*)  — Pboof  or  Sbbvice  — 

AUXNDHERT. 

The  court  did  not  err  In  refnsing  to  allow 
an  amendment  of  the  entry  of  service  (the  en- 
try of  service  just  quoted  above)  ao  as  to  show 
that  the  "service  was  on  the  Stuart  Lumber 
Company  by  serrlag  H.  M.  Graham,  the  gener- 
al manager." 

[Ed.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  H  176,  239-248 ;  Dec  Dig.  {  164.*] 

4.  EXECCT0B8  AND  AdHINISTRATOBS  (g  130*)— 
PKOPBBTT  —  BlOHT  OV  P0BSES8ION  —  E^X- 
DXNCE. 

The  plaintiff  having  failed  to  produce  any 
evidence  to  establish  facta  which  were  held, 
when  this  case  was  formerly  before  the  Su- 
preme Court  to  be  eaeential  for  him  to  show  In 
order  to  make  ont  a  case,  ha  was  not  entitled 
to  recover  on  the  last  hearing. 

[Ed.  Note.— For  other  cum,  aee  Execntors 
and  Administrators,  Cent  ZMg.  M  689,  637-640; 
Dec  Dig.  I  130.*] 

Error  fnnn  Superior  Court,  Decatur  Coun- 
ty ;  Frank  Park,  Judge. 

Action  by  C.  S.  Hodges,  administrator, 
against  the  Stnart  Lumber  Company.  Judg- 
ment for  the  d^endant,  and  plaintiff  brli^ 
error.  Affirmed. 

O.  O.  Bower,  Bussell  &  Cnster,  land  Bower 
ft  Bower,  all  of  Balnbridge,  for  plaintiff  in 
error.  M.  E.  O'Neal,  Donalson  ft  Donal8<ni, 
and  Erie  M.  Donalson,  all  ot  Balnbridge, 
for  defendant  In  error. 


BECK,  J.  Hodges,  aa  administrator  of 
Alley  Hugaley,  brought  salt  against  the 
Stuart  Lumber  Company  to  recover  damages 
for  alleged  trespass,  which  consisted  in  the 
cutting  of  timbers  on  certain  described  lands. 
There  was  proof  submitted  showing  that  tbe 
defendants  had  cut  and  removed  timber 
of  tbe  alleged  value.  At  the  conclusion  of 
tbe  evidence  the  court  directed  a  verdict 
for  the  defendant,  and  tbe  plaintiff  excepted. 

[1]  1.  Suit  had  been  previously  brought 
against  Sbarpe  &  Drake  by  the  plaintiff  in 
the  present  case  to  recover  the  land  from 
which  it  is  alleged  timber  had  been  cut  and 
carried  away.  That  suit  resulted  in  a  ver- 
dict for  the  plaintiff.  Upon  the  petition 
In  that  former  suit  there  was  the  following 
entry:  "Georgia,  Decatur  County.  I  have 
this  day  served  H.  M.  Graham  personally 
with  a  copy  of  the  within  original,  and  T. 


C.  Watnman  by  leaving  a  copy  of  the  wltbln 
original  at  his  most  notorious  place  of  abode 
This  May  8,  1902.  A.  W.  Fordham,  Sheriff." 
And  when  this  was  offered  In  evidence  by 
the  plaintiff,  It  was  objected  to  on  the 
ground  that  it  was  Irrelevant  and  Immate- 
rial, and  this  objection  was  sustained.  We 
think  the  court  correctly  held  that  the  evi- 
dence was  inadmissible.  The  purpose  of 
offering  the  entry  of  service  in  evidence 
was  to  show  that  the  defendant  In  the 
present  case  was  bound  by  the  Judgment  in 
the  former  suit  of  Hodges,  Administrator,  t. 
Sbarpe  &  Drake,  under  the  provision  of 
the  Civil  Code,  S  6579,  which  reads  as  fol- 
lows: "A  plaintiff  In  ejectment  may  In  all 
cases  make  the  true  claimant  defendant  by 
serving  a  copy  of  the  pending  action  upon 
him,  and  the  person  so  notified  shall  be 
bound  by  tbe  Judgment"  But  tbe  service 
upon  Graham  personally,  or  upon  Walnman 
personally,  was  not  service  upon  the  Stuart 
Lumber  Company,  and  did  not  make  the 
Stuart  Lumber  Company  a  party  to  that 
suit,  so  as  to  have  the  effect  of  making  tbe 
Judgment  rendered  In  that  suit  binding  up- 
on the  defendant  in  the  present  suit. 

[2]  2.  Nor  did  tbe  court  err  In  refusing 
to  permit  one  who  was  tbe  attorney  at  law 
for  the  plaintiff  in  the  other  suit  to  testify 
that  he  had  Instructed  the  sheriff  to  serve 
the  defendant  In  the  present  suit 

[3]  3.  The  plaintiff  then  introduced  the 
following  evidence:  "Amos  Fordham,  sworn 
for  tbe  plaintiff,  testified:  'I  wrote  that  en- 
try myself.  I  think  I  served  H.  M.  Graham. 
Mr.  Graham  was  working  with  the  Stuart 
Lumber  Company.  I  left  a  copy  with  him; 
he  was  at  his  office  at  Brinson,  the  office  of 
the  Stuart  Lumber  Company.'  C.  S.  Hodges, 
recalled  for  the  plaintiff,  testified:  That 
Graham  was  In  charge  of  tbe  Stuart  Lum- 
ber Company's  business  as  general  man- 
ager.* And  after  this  evidence  was  in- 
troduced, the  plaintiff  moved  the  court  "to 
allow  Amos  Fordham,  as  sheriff  of  Decatur 
county,  to  amend  bis  original  entry  of  serv- 
ice [the  entry  of  service  Just  quotedl  In  the 
suit  of  Hodges,  Administrator,  v.  Sbarpe  & 
Drake,  so  as  to  show  that  said  service  was 
on  the  Stuart  Lumber  Company  by  serving 
H.  M.  Graham,  the  general  manager."  The 
court  refused  to  allow  the  amendment,  and 
this  Is  excepted  to.  Even  if  It  would  have 
been  competent  to  make  an  amendment  of 
this  character  to  the  entry  of  service  by 
one  shown  to  be  in  office  at  the  time  of 
making  tbe  amendment,  the  court  did  not  err 
In  refusing  to  allow  this  amendment  In  the 
absence  of  proof  that  Fordham  was  at  the 
time  of  the  trial  the  sheriff  of  Decatur 
county.  The  motion  to  allow  Fordham,  "as 
sheriff  of  Decatnr  county,'*  was  not  evidence 
that  he  was  In  fact  sheriff  at  that  time,  nor 
did  the  fact  that  Fordham  was  sheriff  in 
1902  afford  a  presumption  that  he  was  sher- 
iff on  the  14th  day  of  November,  1911,  at 
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which  time  it  was  proposed  to  have  him 
amend  the  entry  of  service. 

[4]  4.  Having  felled  to,  amend  the  entr; 
of  service  upon  the  petition  In  the  case  of 
Hodges,  Administrator,  v.  Sharpe  &  Drake, 
there  was  no  competent  evidence  In  the  case 
that  Stuart  Lumber  Company  had  been  serv- 
ed with  a  copy  of  that  action,  and,  that 
being  true,  the  Stuart  Lumber  Company  was 
not  bound  by  the  verdict  and  judgment 
therein.  Hence  the  Stuart  Lumber  Company 
-was  let  into  its  defense,  and  had  the  right 
to  show  that  the  administration  of  Hodges 
was  a  stale  administration,  and  it  was  ac- 
tually shown  by  evidence  introduced  .by  the 
defendant  in  this  case  that  the  will  of  Alley 
Huguley  had  been  probated  In  the  year  1S47, 
that  the  executor  qualified,  and  that  the 
present  administrator,  Hodges,  took  out  the 
letters  of  administration  in  the  year  1000. 
The  administrator,  Hodges,  teetifled  that  he 
knows  the  lot  of  land  No.  186  in  the  Twenty- 
First  district  of  Decatur  county;  that  the 
same  belongs  to  the  estate  of  Alley  Hugu- 
ley; that  the  same  Is  in  the  possession  of 
the  administrator ;  that  the  timber  was 
cut  on  this  lot  of  land  by  the  Stuart  Lum- 
ber Company  while  the  lot  was  in  his  pos- 
session as  administrator  in  1903  and  1904 ; 
that  the  damage  to  said  land  was  the  value 
of  the  timber,  which  he  estimated  to  be 
worth  $1,200,  and  he  knew  how  to  estimate 
timber,  and  knew  the  value  of  the  timber 
at  that  time;  that  at  the  time  that  the 
original  suit  was  brought  for  the  lot  of 
land  he  was  In  the  turpentine  business,  and 
needed  the  lot  for  turpentine  purposes ; 
that  he  got  appointed  administrator ;  that 
no  one  asked  him  to  become  administrator; 
that  he  went  to  Wilkes  county  to  see  about 
it;  that  he  never  saw  any  of  the  heirs 
of  Alley  Huguley;  that  there  were  no  debts 
against  the  estate  of  Alley  Huguley  that  he 
knew  of,  nor  were  there  any  debts  owing  to 
the  estate  of  Alley  Huguley;  and  that  he 
did  not  know  bow  long  Alley  Huguley  bad 
been  dead  wben  he  was  apjwiDted  adminis- 
trator. 

When  this  case  was  here  before,  on  a  bill 
of  exceptions  sued  out  by  this  same  plalntlET 
In  error  to  review  the  Judgment  of  the  court 
below  granting  the  defendant  In  the  present 
case  a  new  trial.  It  was  said,  in  the  course 
of  the  decision  affirming  that  Judgment,  that: 
"The  case  turns  upon  the  quostlon  whether 
the  administrator  with  the  will  annexed  Is 
vested  with  the  right  to  recover  the  posses- 
sion of  the  land.  If  not,  he  cannot  bring  an 
acOon  of  trespass.  The  administrator  with 
the  will  annexed  has  all  the  power  of  the 
executor,  except  such  as  arises  from  person- 
al trust  and  confidence.  Civil  Code  [1895]  | 
3309.  When  an  executor  assents  to  a  devise 
or  a  legacy,  all  Interest  .of  the  estate  In  the 
property  passes  out  of  him.  The  assent  Is 
generally  irrevocable,  and  tliis  is  true  al- 
though the  remainder  of  the  assets  are  In- 


(Gb. 

sufficient  to  pay  the  debts.  Watklns  v.  Gil- 
more,  121  Ga.  488  [49  S.  E.  698].  After  the 
lapse  of  20  years  there  Is  a  presumption  that 
the  executor  has  assented  to  a  legacy.  Flem- 
Ister  V.  Flemister,  83  Ga.  79  [9  S.  B.  724]; 
PhllUps  V.  Smith,  119  Ga.  656  [46  8.  B.  640]. 
After  the  lapse  of  20  years  it  Is  legitimate  to 
presume  that  all  the  debts  of  the  estate  have 
been  paid.  Coleman  v.  Lane,  26  Ga.  615, 
Should  there  not  be,  also,  after  such  lapse 
of  time,  a  presumption  that  there  has  been 
a  distribution,  either  in  kind  or  In  money,  If 
the  will  requires  a  sale  and  a  division  of  the 
proceeds?  •  •  •  Certainly  it  must  be  the 
law  that  as  against  a  second  administration, 
granted  more  than  20  years  after  the  death 
of  the  deceddnt  and  the  time  for  final  settle- 
ment under  the  first  administration,  it  Is 
legitimate  to  presume,  in  behalf  of  a  pos- 
sessor, that  there  has  been  a  final  settlement, 
and  that  the  right  of  the  legal  representative 
to  recover  had  passed  out  of  him,  either  by 
assent  to  legacies  or  sales  in  conformity  to 
the  provisions  in  the  will,  or  in  some  other 
way  known  to  the  law,  and  cast  upon  the 
legal  representative,  whose  appointment  was 
so  long  delayed,  the  burden  of  showing  that 
there  had  been  no  final  settiement  by  his 
predecessor.  See,  in  this  connection,  Bullock 
V.  Dunbar.  114  Oa.  754,  40  S.  E.  783;  Wool- 
folk  T.  Beatly,  18  Oa.  620;  Daniel  t.  Sapn 
20  Ga.  614.  To  quiet  title  such  a  ^eBiuup< 
tion  is  absolutely  neoessary."  Hodges  t.  Stu- 
art Lumber  Co.,  128  Ga.  736,  58  S.  B.  355. 
We  think  that  the  doctrine  here  announced 
Is  entirely  somid,  and  an  examination  of  the 
record  shows  that  the  administrator,  Hodges, 
f&lled  entirely  to  carrjr  the  burden  which  this 
decision  declared  rested  upon  him,  and,  hav- 
ing failed  to  carry  the  burden,  he  has  fiUled 
to  show  that  he  is  entiUed  to  recover  in  this 
case.  The  Stuart  Lumber  Company  relied. 
In  part,  upon  a  deed  in  this  case  from  Wala- 
man,  which  was  executed  In  the  year  1901. 
before  service  of  a  copy  of  the  action  of 
Hodges,  administrator,  against  Stiarpe  & 
Drake  was  effected  upon  Wainman.  And, 
even  If  the  entry  of  sonrice  of  tiiat  salt 
sliould  have  been  admitted  to  show  that 
Wainman  was  bound  by  the  Judgment  in  the 
Sharpe  &  Drake  Case,  this  would  not  have 
affected  the  Stuart  Lumber  Company's  cas^ 
or  their  right  to  rely  npon  the  deed  of  Wain- 
man for  whatever  It  was  worth.  Rot  we  are 
of  the  opinion  that,  ,independently  of  this 
deed  from  Wainman,  the  Stuart  Lumber 
Company  could  rely  upon  a  defense  that 
Hodges,  as  administrator,  had  no  right,  under 
the  facts  and  circumstances  of  f^ls  case,  to 
maintain^  as  admlDlstrator  (whatever  are  his 
rights  now  as  a  party  in  possession),  an  ac- 
tion against  them  for  the  recovery  of  the 
land  or  any  timber  that  they  may  have  cut 
from  it 

Judgment  affirmed.  Ail  the  Justices  con- 
cur 
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JTAHES  G.  WILSON  MFG.  GO.  t.  OHAM- 
BEBLIM-JOHNSOM-DU  BOSS  00. 
(Snpreme  Court  of  Geor^.    Sept  26,  1913.) 

(BpUaiiu  hv  the  Court.} 

1.  BfEOHANics*  Liens  (|S  191,  2S3*>— Fobe- 

CLOSUKB— DKntMSB— P&OfZBTY    SUBJECT  TO 

"Want  of  title  in  the  defendant  to  the 

Siremiiea  on  which  the  lien  is  claimed,  and  ai- 
eged  title  in  a  third  person,  who  is  no  part;  to 
the  suit,  will  not  bar  an  action  for  foreclosing 
and  enfordng  the  statatory  lien  of  a  material- 
man." If  the  defmdant  **ha8  any  interest  in 
the  premises  upon  which  the  lien  can  take  ef- 
fect, that  interest  ia  bonnd."  Ford  v.  Wilson, 
86  6a.  109.  11  S.  E.  559 ;  Porter  T.  WUder,  ^ 
Oa.  521  tsan.  See  Jenninga  t.  Hngi^ 
m  Ga.  ^  840,  64  S.  E.  169. 

TKd.  Note.— For  other  eaaea,  aee  Hecbaniea* 
Uens^nt.  Dig.  11838,  444-446;  Dec.  Dig.  H 

2.  Execution  (S  31*>— PBOPnrr  Subject  to 
Seizube  and  Sau. 

"Every  legal  interest  in  real  and  personal 
property  can  be"  seized  and  sold.  "The  debtor 
and  defendant  will  not  be  permitted  to  deny  the 
title,  or  set  it  ap  in  any  one  else."  Pitta  t. 
Heodrix,  6  Ga.  452 ;  Whatley  t.  Newsom,  10 
Ga.  74 ;  Jackson  t.  Graham,  3  Caines  (N.  Y.) 
188.  An  estate  for  years  may  be  bought  and 
•old  aa  any  other  estate.  Clark  t.  Herring,  43 
Ga.  227. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig..  Si  76-82,  86,  87;  Dec.  Dig.  {  81.«] 

3.  MBouAxnoB*  LixNs  (I  191*)  — PKOFmr 
SuBJior— Leasehold  Estatb—'Ibue  Owir* 

The  words  "true  owner,"  aa  nsed  in  dvil 
Code  1910,  i  8352,  proTiding  foT'lIena  of  ma- 
terialmen and  all  persons  famishing  material 
for  the  improvement  of  real  estate^  are  suffi- 
cientl;  comprehensive  to  Include  the  owner  of  a 
leaseludd  estate,  and  the  Usbs  therein  provided 
for  may  attach  to  the  interest  of  a  lessee,  who 
has  an  estate  for  years  in  the  demised  premises, 
subject  to  the  conditions  of  the  lease.  2  Jones 
on  Liens,  |  1272;  Phillips  on  Mechanics' 
Liens,  f  30 ;  27  Cyc  SO ;  20  Am.  &  Eng.  Enc. 
Law,  ^1,  3fSS ;  the  numerous  cases  cited  by 
these  authoritieB  in  support  of  the  proposition 
announced ;  also  the  note  to  Crutcher  v.  Block 
in  14  Ann.  Gas.  1020  (19  Okl.  246,  91  Pac. 
896).  That  a  laborer  or  mechanic  is  entitled  to 
a  lien  on  whatever  Interest  his  employer  had  in 
tile  property  at  the  time  the  work  was  done  or 
the  materials  were  furnished  has  been  recognis- 
ed by  this  court  in  a  number  of  cases,  namely: 
Harman  v.  Allen,  11  Ga.  45 ;  CaUaway  v.  Free- 
man, 29  Ga.  40a  410 ;  Breed  v.  Nagle,  46  Ga. 
112  (3) :  Walker  v.  Burt,  67  Ga.  20  (2) ;  Gas- 
kill  T.  Davis,  61  Ga.  645  (3) ;  Reppard  v.  Moi^ 
rison,  120  Ga.  28,  47  S.  B.  654;  Central  of 
Oa.  By.  Co.  t.  Shiver,  125  Oa.  218,  63  S.  E. 
610. 

IBd.  Not&— For  other  cases,  see  Mechanics' 
Uens.  Gent.  Dig.  %  838;  Dea  Dig.  1 101.*] 

4.  HEcaANKX^    LZZNB    (|    191*)— LSASB— ES- 
TATE FOB  Teabs— Matebiauun's  Lien. 

In  1910  a  private  corporation  leased  from 
the  owners  thereof  certain  city  lots  for  a  term 
of  21  years,  agreeing  to  pay  specified  annual 
rentals,  and^  after  the  first  year,  all  taxes,  as- 
sessments, insurance  premiums,  and  expenses 
for  repairs,  and  agreeing,  farther,  to  tear  down 
the  building  then  on  the  premises,  and  to  erect 
in  Its  stead  a  bailding  in  accordance  with  cer- 
tain plans  and  specifications,  with  the  right  to 
add  improTvmento  tiiereto,  or  to  replace  it  with 


a  building  or  buildings  to  cost  not  less  than  the 
one  replaced,  and  equally  adaptable  to  general 
business  purposes ;  also  stipulating  to  keep  the 
building  or  baildings  insured  to  three-fourths  of 
their  value  and  for  the  lessor's  protection,  and, 
should  the  same  be  injured  or  destroyed  by  fire 
or  other  casualty  during  the  term,  to  have  tbem 
repaired  or  replaced,  and,  at  the  expiration  of 
the  lease,  to  deliver  the  premises  in  good  condi- 
tion to  the  lessors,  the  building  then  on  the 
premises  to  become  their  property ;  the  lessee 
having  the  right  to  sublet  the  premises,  provid- 
ed "the  business  to  be  conducted  therein  be  not 
of  an  objectionable  character."  Betd,  that  the 
lessee  had  an  estate  for  years  in  the  leased 
premise,  and  that  a  materialman's  lien  could 
attach  to  and  be  enforced  against  such  interest, 
subject  to  the  conditions  of  the  lease. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  S  333 ;  Dec.  Dig.  1 191.*] 

6.  Nonsuit— Ebbob. 

Vnier  the  evidence  for  the  plaintiff,  the 
coatt  arred  In  granting  a  Bonsoit 

Error  from  Superior  Gonr^  Folton  Coon- 
ty;  W.  D.  Ellla,  Jndfla 

Action  by  the  James  G.  Wilson  Manufac- 
turing Company  against  the  Cbamberlln-Jobn- 
son-Du  Bose  Company.  Judgment  for  defend- 
ant, and  idalntifl  brings  error.  Reversed. 

Leonard  Haas,  of  Atlanta,  tor  plaintiff  in 
error.  Smllli,  Hammond  ft  Smith  and  Dodd 
ft  Dodd,  aU  of  AtlBntBf  for  defendant  In  er- 
ror. 

FISH,  0.  J.  Judgment  rerereed. 

ATKINSON  and  HILL,  JJ.,  dtaqnaUfied. 
The  other  Justices  concur. 


PENTON  at  aL  v.  HALL. 
(Supreme  Court  of  Georgia.    Sept.  28,  1918.) 

(SyUabut  &y  fJbe  Oouri.) 

Rbceivbbs  (B  77*) — Custody  of  Pbopebtt- 
BAiuoEnr— Bestobation  to  Owkeb. 

Where  the  status  of  a  receiver  with  respect 
to  property  which  has  come  into  bis  hands  by 
virtue  of  the  receivership  is  that  of  a  mere 
bailee,  equity  will  restore  possession  of  the 
property  to  one  whom  it  has  permitted  to  file 
an  intervention  setting  np  a  claim  thereto, 
where  the  latter  establishes  the  right  of  posses- 
sion and  a  title  superior  to  all  others,  except 
the  owner  of  a  note  and  agreement  of  condi- 
tional sale,  who  has  the  legal  title  nntil  a  bal- 
ance Of  the  purchase  prtee  is  paid  by  the  inter- 
vener. 

[Ed.  Note.— For  ether  cases,  see  Receivers, 
Cent.  Dig.  H  91,  138-144;  Dec.  Dig.  {  77.*] 

Error  from  Superior  Court,  Chatham  Coun- 
ty ;  W.  G.  Charlton,  Jndga 

Action  by  George  B.  Fenton  against  Leo 
0.  Hall  and  others  In  which  a  receiver  was 
appointed  and  J.  B.  Hall  Intervened.  Judg- 
ment for  intervener,  and  plaintiff  and  the 
receiver  bring  error.  Affirmed. 

Edward  S.  Elliott,  of  Sevannahi.  for  plain- 
tlflB  in  error.  Thos.  F.  Walsh,  Jr.,  of  Savan- 
nah, for  defendant  In  error. 
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HTLIi,  J.  In  proceedings  brought  hy 
George  B.  Penton  against  Leo  O.  Hall  and 
otbers,  a  receiver  was  appointed,  who  took 
charge  of  certain  property  as  being  that  of 
the  defendants.  By  leave  of  court,  J.  B.  Hall 
filed  &n  Intervention,  setting  np  that  two 
horses  which  thus  went  into  the  custody  of 
the  receiver  belonged  to  him,  and  asked  that 
they  be  taken  from  the  custody  of  the  re- 
ceiver and  returned  to  blm,  alleging  that 
the  defendants  had  no  Interest,  title,  or  prop- 
erty therein.  Upon  the  trial  of  the  interven- 
tion the  court  directed  a  verdict  finding  the 
two  horses  to  be  the  property  of  the  interven- 
er. A  motion  for  a  new  trial,  made  by  the 
plaintiff  and  the  receiver,  was  overruled,  and 
they  excepted. 

The  only  testimony  Introduced  on  the  trial 
was  that  of  the  intervener,  which  was  to 
the  effect  that  he  bought  one  of  the  horses 
from  a  named  person,  and  that  It  belonged 
to  him ;  that  he  bought  the  other  horse  under 
a  conditional  sale  agreement,  and  stlU  owed  a 
portion  of  the  purchase  price  to  the  holder 
of  the  note  and  agreement;  and  that  he  had 
loaned  the  horses  to  the  defendants.  The 
special  assignments  of  error  were  to  the  effect 
that  the  intervener  could  not  recover  with- 
out showing  title  in  himself;  that  as  to  one 
horse  the  evidence  showed  the  title  was  In 
the  holder  of  the  conditional  sale  agreement ; 
and  that,  possession  being  shown  In  the  re- 
ceiver, the  intervener  was  not  entitled  to 
posseadtm  wltboat  showing  title  In  himself, 
or  a  higher  right  tlian  the  receiver's,  which  be 
failed  to  do,  having  shown  title  to  a  third 
person.  Under  the  evidence,  one  of  the 
horses  belonged  outright  to  the  intervener; 
and  the  qaestion  is  whether  the  court  was 
authorized  to  direct  a  verdict  in  favor  of 
the  IntOTVener  for  both  horses,  the  legal  title 
to  one  of  them  being  in  a  third  person. 

In  an  ordinary  <daim  case,  \rtiere  an  exe- 
cution has  been  levied  on  property.  It  has 
been  held  that  "the  interest  which  will  sup- 
ttort  a  claim  under  our  statute  is  any  interest 
which  renders  the  property  not  subject  to 
the  levying  fl.  ^  or  attachment,  or  which 
is  inconsistent  with  l^e  plaintiff's  right  to 
proceed  in  selling  the  property."  Wade  v. 
Hamilton.  30  Ga.  450.  And  see  Hurley  v. 
Bpps,  69  Ga.  611;  Bowland  v.  Gregg,  122  Ga. 
810,  60  S.  B.  910.  Under  these  dedsions, 
had  the  property  been  levied  on  while  In  the 
custody  of  the  defendants,  for  whom  the  re- 
ceiver was  appointed,  J.  B.  HaU  (the  inter- 
vener) would  have  had  such  an  Interest 
therein  ttiat  he  could  have  arrested  the  pro- 
ceedings by  filing  a  claim  to  the  property. 
Property  duly  acquired  hy  a  receiver  is  in 
custodia  legis.  Tindall  v.  Nisbet,  113  Ga. 
1114,  39  S.  K.  450,  66  Ii.  R.  A.  226;  Wikle  v. 
SUva,  70  Ga.  717.  The  receiver,  of  course, 
took  only  such  rights  in  the  property  as  were 
held  by  those  for  whom  he  was  appointed  re- 
ceiver (Molse  V.  Chapman,  24  Ga.  249;  Grine 
V.  Davis,  68  Ga.  138),  and,  liccordlng  to  the 


evidence,  the  defendants  were  mere  bailees 
of  the  horses,  as  borrowers  from  the  Inter- 
vener. Equity,  of  course,  will  protect  the  re- 
ceiver's possession  fi-om  unauthorized  inter- 
ference. Marshall  v.  Lockett,  76  Oa.  289; 
Woodburn  v.  Smith,  06  Oa.  -241,  22  S.  B.  964. 

But  where,  as  ip  this  case.  It  permits  one 
claiming  the  property  to  file  Us  intervention, 
seekltig  to  have  its  possession  restored  to 
him,  and  on  the  trial  it  Is  made  to  appear 
that  the  only  r^^t  of  the  receiver  Is  tbat 
of  a  mere  bailee,  as  successor  to  the  status 
of  those  from  whom  he  acquired  the  prop- 
erty, and  the  intervener  further  shows  in 
himself  a  right  of  possession  and  a  superior 
title  as  against  every  one  other  than  the 
holder  of  a  note  and  agreement  of  conditional 
sale,  who  retains  the  legal  title  pending  the 
payment  of  the  balance  of  the  purchase  mon- 
ey by  the  intwvener— facts  which  would  be 
sufficient  to  sustain  a  claim  at  law— equity 
win  restore  the  possession  where  It  right- 
fully belongs,  to  wit,  to  the  Intervener.  It 
follows  that  the  court  properly  directed  a 
verdict  awarding  Uie  property  to  the  Intei^ 
vener. 

Judgmrat  afllrmed.  All  the  Jnstlees  con- 
cur. 


PEBPLBS  et  aL  V.  WILSON. 
(Supreme  Court  of  Georgia.    Sept.  26,  W13.) 

(BtfUahiu  hv  the  Court.) 

1.  Afpeai.  ano  ESbeob  (S  1062*)— Bulinqs  on  ' 

B  VI DENCB— Fee  JU  DICE. 

By  Civil  Code  1910,  S  4212,  it  is  declared: 
"It  the  original  de6d  be  lost,  a  copy  from  the 
registry,  if  duly  recorded,  shall  be  admitted  la 
evidence  whenever  the  court  is  satisfied  of  the 
fact  of  loss  or  destruction ;  and  to  this  tact  the 
party  may  be  a  witness." 

(a)  No  question  as  to  the  correctness  of  the 
record  being  involved,  it  is  not  proper,  over 
objection,  to  admit  the  original  record  to  sbow 
the  contents  of  a  lost  deed ;  but  the  admission 
of  Buch  record  will  not  require  a  new  trial, 
where  a  certified  copy  of  the  record  was  sabae- 
guently  introduced  in  evidence  during  the  trial. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  H  4173.-4177;  Dec  Dig.  S 
1052.*] 

2.  Advbbse  Possession  (|  79*)— Oolob  or  Ti- 
tle—Shebiff's  Deed. 

A  sheriffs  deed  to  land,  executed  to  one 
who  purchases  at  a  tax  sale,  though  not  accom- 
panied by  the  tax  fi.  fa.  under  which  the  land 
was  sold,  is  good  as  color  of  title.  Beverly  v. 
Burke,  14  Ga.  70 ;  Burkhalter  v.  Edwards,  16 
Ga.  593  (2),  596.  60  Am.  Dec.  7^4;  Hester  v. 
Coats,  22  Ga.  56  (1),  68 ;  Sutton  v.  McLond, 
26  Ga.  638  <2) ;  Hammond  v.  Gros^,  68  Gau 
767  (1) ;  Wade  v.  Garrett.  100  Ga.  270,  84  S. 
E.  672. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Gent.  Dig.  H  4S0-462;  Dec.  Dig.  f 
79.*] 

3.  Appeai.  and  Ebrok  (I  1041?)— PuEADnrcs 
— Amekdments— Habuless  Ei^b. 

Even  if  an  amendment  to  the  plaintilTs  pe- 
tition, praying  that  the  defendant  be  require*! 
to  bring  his  title  deeds  under  which  he  claimed 
the  land  in  controversy  into  court  to  be  aorren- 
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accled,  ought  not  to  have  been  al- 
owance  was  not  error  requiring  a 
re  the  iury  did  not  find  to  fSTOr 
illation,  and  the  court  did  not  de- 
deeds  be  canceled. 
-For  other  caBes,  see-  Appeal  and 
Di«.  tS  4106-1109;  Dec.  Big.  S 

STB   or   EbSOB— EVIDSITOE— Veb- 

ir  aBstgnmenta  of  error  are  witb- 
e  evidence  required  a  verdict  for 
and  the  court  did  not  err  in  re- 
trial. 

n  Snperlor  Cotut,  Murray  Gonn- 
Ite,  Judge. 

ween  William  Peeples  and  others 
l^llson.  Jadgment  for  the  latter, 
ner  bring  error.  Affirmed. 

g  and  W.  W.  Sampler,  both  of 
i,  for  plaintlCts  In  error.  Mad- 
ly  &  Shumate,  of  Dalton.  and 
of  Spring  Place,  for  defendant  in 

Judgment  affirmed.  All  tbe 
:ur. 


ON  FIRE  INS.  CO.  OF  PHIL- 

ELPHIA  V.  BRACKIN. 

^ourt  of  Georgia.   OcL  2,  1813.) 

JyUabus  by  the  Court.) 

b  (s  618*)— cohbtitutiohal  law 
19,  305*)  —  Venue  of  Actions 

JOUPANIES  —  StAXUTOBT  PEOVI- 

B  PBOCEBfl  OF  Law  —  Pbivileqes 
IS— Equal  Peotection  of  Lawb. 
e  1910,  i  2563,  provides  that  suit 
ioiand  against  an  insurance  com- 
ageucies  or  more  thaa  one  place  of 
!s  in  this  state  may  be  brought  in 
ire  an  agent  or  place  of  doing  busi- 
impany  was  located  at  tlie  time  the 
ion  accrued,  or  the  contract  was 
which  said  cause  of  action  arose, 

company  may  have  no  agent  or 
ig  business  In  such  county  at  the 
)n  is  instituted.  Held: 
lis  portion  of  said  section  is  not  in 

the  provision 'of  the  Constitution 
requiring  that  all  civil  casea,  other 
pecificaUy  excepted,  shall  be  tried 
ty  where  tbe  defendant  resides, 
tral  R.,  etc.,  Co.,  17  Ga.  323 ;  Ga. 
62  Ga.  410  (2) ;  Merritt  v.  Cotton 
Ins.  Co.,  55  Ga.  103,  110;  Savan- 
.  Co.  V.  Atkinson,  94  Ga.  780-783, 
3;  Gilbert  v.  Ga.  R.,  etc.,  Co.,  104 

415,  30  S.  E.  073;  Ga.  R.,  etc., 
ifield,  138  Ga.  670,  75  S.  E.  981. 
f  Empire  State  Insurance  Co.  v. 
!a.  376,  and  Atlanta  Home  Insnr- 
TuUis,  99  Ga.  225,  25  S.  E.  401, 
ited  on  and  explained  in  Peters  v. 
ance  Co.,  137  Ga.  440,  73  S.  E. 

iwfl  that  the  portion  of  the  Code 
s  referred  to  does  not  contravene 
m  in  the  Constitution  of  this  state 
m  shall  be  deprived  of  property  ex- 
process  of  law. 

it  in  conflict  with  tbe  clause  of  tbe 
of  the  United  States  which  de- 
state  shall  make  or  enforce  any 

lall  abridge  the  privileges  and  im- 


munities of  citizens  of  the  United  Statei:  nor 
shall  any  state  deprive  any  person  of  life,  liber- 
ty, or  property  without  due  process  of  law,  nor 
deny  any  person  within  its  jurisdicdoD  the  equal 
protection  of  the  laws."  The  part  of  the  Code 
section  under  consideration  applies  a  like  to  all 
insurance  companies  doing  business  in  this 
state,  domestic  as  well  as  foreign. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  8f  1636-1539;  Dec.  Dig.  §  618;*  Con- 
stitutional Law.  Cent.  Dig.  {I  625-648,  710. 
925-927;  Dec  Dig.  U  206,  249,  305.*] 

2.  CoNsxmmoNAi,  Law  (|  809*)— "Dub  Pro- 
cess OF  Law"— Skbvicb  of  Peocess. 

Civ.  Code  1910,  8  2564,  provides  that,  in 
an  action  of  the  character  referred  to  in  the 
preceding  note,  service  may  be  perfected  upon 
the  Insurance  company  by  leaving  a  copy  of  the 
petition  or  writ  where  the  agency  or  place  of 
doing  business  was  located  in  the  county  at  the 
time  the  cause  of  action  accrued,  or  the  contract 
was  made  out  of  which  the  same  arose.  This 
provialon  of  the  Code  section  is  unconstitution- 
al, because  violative  of  the  due  process  clause  of 
both  the  state  and  federal  Constitutions.  One 
of  tbe  essential  elements  of  "due  process  of 
law,"  to  which  every  one  is  entitled  before  he 
can  be  lawfully  deprived  of  his  propertj',  is  no- 
tice of  tbe  procedure  against  him.  This  notice 
must  not  be  dependent  upon  chance,  and  must 
at  least  he  audi  as  with  reasonable  probability 
will  apprise  him  of  the  pendency  of  the  pro* 
ceeding.  McElreatb  of  the  Constitution  of 
Georgia,  |  1104 ;  3  Words  and  Phrases.  2227 
et  seq.  Manifestly,  leaving  a  copy  of  the  peti- 
tion or  writ  at  the  place  where  the  insurance 
company  had  formerly  an  agency  or  place  of 
doing  business  in  a  county,  but  where  tbe  com- 
pany had  no  agent  or  place  of  doing  business  at 
tbe  time  of  the  bringing  of  the  suit,  cannot  be 
such  notice  as  in  this  respect  will  constitute  due 
process  of  law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al^Law,  Cent  Dig.  |S  929,  930;   Dec.  Dig.  | 

For  other  definitions,  see  Words  and  Phrases, 
voL  3,  pp.  2227-2256;  voL  8,  p.  7644.] 

3.  InauBANCB  (|  626*)  —  Actions  Against 
Companies— Seb VICE  of  Process. 

An  action  was  brought  against  a  foreign 
insurance  company  on  a  tire  policy,  in  tbe  su- 
perior court  of  tbe  county  wlierein  an  agent  and 
place  of  doing  business  were  located  when  the 
policy  was  issued  and  the  cause  of  action  arose 
thereon ;  there  being,  however,  no  agent  or 
place  'of  doing  business  in  such  county  at  the 
time  the  suit  was  instituted.  The  petition  al- 
leged that  the  defendant  company  had  duly  ap- 
pointed and  authorized  a  named  person  resident 
in  another  county  of  the  state  to  acknowledge 
or  receive  service  of  process  and  upon  whom 
process  might  be  served  in  suits  against  the 
company.  A  second  original  and  process  there- 
on were  issued  by  the  clerk  of  tbe  court  in 
which  the  suit  was  brought,  for  the  county  in 
which  such  agent  resided,  the  process  being  di- 
rected to  the  sheriff  and  his  deputies  of  that 
County ;  and  such  agent  was  there  duly  served, 
and  the  second  original  and  process,  with  entry 
of  service,  were  duly  returned  to  the  court 
wherein  the  suit  was  pending.  Ueld,  that  this 
constituted  legal  service  upon  the  defendant,  and 
that  a  motion  to  dismiss  the  case  for  want  of 
lawful  service  was  properly  denied.  See  Deve- 
reux  Atlanta  Railway,  etc.,  Co.,  Ill  Ga.  SDH, 
36  S.  E.  939,  wherein,  as  the  record  filed  in 
this  court  shows,  service  was  perfected  in  ex- 
actly the  same  way  as  in  the  case  at  bar ;  also 
Ga.  R  etc.,  Co.  v.  Bennefield.  138  Ga.  670,  75 
S.  E.  981,  and  cases  cited.  There  was  no  rul- 
ing made  in  the  case  of  United  States  Casualty 
Co.  V.  Xewman,  137  Ga.  447,  73  S.  E.  661, 
which  conflicts  with  what  we  now  hold.  In  that 
case  no  question  was  made  as  to  the  constitu- 
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Uonality  of  the  provlaion  In  Civ.  Code  1910.  I 
2594,  for  effecting  service  by  leaTing  a  copy  of 
|he  original  suit  and  process  at  the  agency  or 
place  of  dcdng  buainess  of  a  defoidant  insurance 
company  at  tbe  time  of  the  making  of  the  con- 
tract out  of  which  the  suit  arose,  and  therefore 
it  was  said  that,  as  tbe  statute  provided  a  plain 
method  of  perfecting  service  in  uie  coonty  where 
the  suit  was  brought,  there  was  no  necessity  or 
authority  for  the  issuance  of  a  second  original 
for  service  upon  the  person  resident  in  another 
county,  who  had  been  designated  hy  the  defend- 
ant company  as  its  agent  and  attorney  upon 
whom  service  could  be  made.  As  we  have  now 
held  such  method  of  service  not  to  be  lawful, 
tbere  is  a  necessity,  as  was  held  in  Devereox  r, 
Atlanta  Bailway,  etc.,  Co.,  supra,  that  service 
be  perfected  by  uie  Issuance  of  a  second  original, 
as  was  done  m  the  presoit  case. 

[Ed.  Note.— For  otlier  cases,  see  Insurance, 
Cent  Dig.  $  1572 ;  Dec.  Dig.  |  626w*] 

Evans,  P.  J.,  dissenting. 

Error  from  Superior  Court,  Decatur  Coun- 
ty; Frank  Park,  Judge. 

Action  by  J.  B.  Brackln  against  tbe  Jeffer- 
son Fire  Insurance  Company  of  Philadelphia. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

Smith,  Hammond  &.  Smitb*  of  Atlanta, 
for  plaintiff  in  error.  T.  S.  Hawes,  of  Baln- 
bridge,  for  defendant  in  error. 

FISH,  (X  J.  Judgment  affirmed.  The  oth- 
er Justices  concur,  except 

KTANS,  P.  J.  (dissenting).  I  cannot  agree 
that  tbe  Legislature  may  constitutionally 
enact  that  the  venue  of  an  action  against 
a  corporation  may  be  located  In  a  county 
other  than  where  the  corporation  Is  doing 
business  at  the  time  ^  suit  Is  Oled.  I  agree 
that  the  Legislature  'may  fix  the  residence 
of  a  corporation  which  it  creates,  but  this 
privilege  and  right  is  subordinate  to  the  con- 
stitntltHial  command  that  suits  (with  certain 
exceptions)  must  be  located  in  tbe  coun^  of 
'the  defendant's  residence.  The  Legfskitnre 
may  declare  a  corporation  to  be  a  resldrat 
of  a  county  where  It  la  engaged  in  business 
at  the  time  of  the  suit,  but  cannot  declare 
a  corporation  to  be  a  resident  of  a  county 
for  purposes  of  suit,  where  it  uelther  has 
property  nor  agency  or  agent,  nor  la  en- 
gaged in  transacting  any  bnelness,  without 
violating  the  Constitution. 


BROTHEBS  et  aL  v.  HORNB. 
(Supreme  Court  of  Georgia.    Sept  27,  1913.) 

(Syllabut  by  t1^e  Court.) 

1.  EvinEiTCE  (S  596*)— Deqbee  of  Pboop~Na- 
TUBB  OF  Action. 

"In  all  civil  cases  the  preponderance  of 
testimony  is  considered  sufficient  to  produce 
mental  conviction.  In  criminal  cases  a  greater 
strength  of  mental  conviction  is  held  necessary 
to  Justify  a  verdict  of  guilty.**  Civ.  Code  IBIO, 
i  6730. 

(a)  Trover  bdng  a  dvU  case,  a  preponderance 
at  evidence  In  &vor  of  the  plaintiff  is  sufficient 


to  autliorise  a  recovery,  although  the  conten- 
tion of  the  plaintiff  be  that  tbe  defendant  came 
into  possession  of  the  proper^  sued  for  by 
committiDg  a  crime.  Atlanta  Journal  v.  May- 
son,  02  6a.  640,  18  &  B.  1010,  44  Am.  St.  Rep. 
104 ;  Diakeford  v.  Adams,  98  Ga.  722,  25  S. 
E.  833. 

(b)  The  court  in  such  a  case  having  cOTreetly 
instructed  the  jury  as  to  the  meaning  and  ap- 
plication of  the  rule  of  preponderance  of  evi- 
dence, ft  was  not  cause  for  a  new  trial  to  re- 
fuse a  written  request  to  give  a  charge  to  the 
effect  that,  before  the  ^intlff  could  recover, 
the  evidence  must  be  sufficient  to  establish  tbe 
crime  and  that  the  defendants  committed  it,  not 
beyond  a  reasonable  doubt,  but  to  the  reason- 
able  satisfaction  of  the  jury. 

[Ed.  Note. — For  other  cases,  see  Elvideoce, 
Cent  Dig.  Si  2446-2448;  Dec  Dig.  8  596.*] 

2.  Tboveb  and  Conversion  ({  25*)— Pessons 
Liable— Stolen  Peopebtt— Cohspibact. 

If  two  persons  conspire  to  steal  certain 
personalty,  and  one  of  them  actually  commits 
the  larceny,  while  tbe  other  is  present  aiding 
and  abetting  the  theft  in  pursuance  of  the  con- 
spiracy, both  are  liable  in  trover  brought  by 
the  owner  against  t^em ;  and  the  fact  that  the 
abettor  never  takes  actual  possession  of  the 
stolen  property,  or  any  portion  thereof,  but  all 
of  it  Is  appropriated  to  his  own  use  by  the  one 
who  actually  commits  the  theft,  does  not  re- 
lieve the  abettor  from  liability  in  trover  for  all 
of  the  stolen  property.  See  Merchants',  etc, 
Transportation  Co.  v.  Moore,  124  Ga.  482,  62 
S.  E.  802,  wherein  it  was  held:  "Any  distinct 
act  of  dominion  wrongfully  asserted  over  an- 
other's property  in  denial  of  his  right,  or  incon- 
sistent vntit  it,  is  a  'conversion.*  It  is  nnnec- 
emary  to  show  that  the  defendant  applied  it  to 
his  own  use,  if  he  exercised  dominion  over  it 
in  defiance  of  the  owner's  right,  or  in  a  man- 
ner inconsiBteot  with  it.  It  Is  in  law  a  convert 
sion,  whether  It  be  for  his  own  or  any  other's 
nse."  Tbe  instmctions  on  this  theory  of  the 
case  were  not  erroneous  for  any  reason  as- 
signed. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  {8  17^^;  Dec  Dig.  | 
25.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1662-1670;  voL  8,  p.  7618.1 

3.  Tbial  (8S  194,  252*)— Ddtt  to  Pbodttc*— 
Effect  of  Failube— Instbuctions, 

The  following  instruction  was  given  to  the 
jury:  "The  defendant  Wilson  contends  that 
the.  diamond  introduced  in  evidence  is  not  the 
diamond  of  the  plaintiff,  but  Is  the  diamond  he 
received  from  one  Rembert  •  *  •  I  charge 
you  •  •  •  that  if  he  chooses  to  rely  npon 
bis  own  evidence,  and  not  produce  the  witness 
Rembert,  if  within  his  power,  the  presumption 
of  law  is  that  Rembert  would  not  so  swear  if 
he  were  here ;  the  ]^resumption  is  against  him, 
and  you  would  consider  that  as  a  circumstance 
in  determining  whether  or  not  he  is  liable  in 
this  ease."  'The  judge  then  read  to  the  jury 
Civ.  C^e  1910.  8  6749,  which  is  as  follows : 
"Where  a  party  has  evidence  in  his  power  and 
within  bis  reach,  by  which  be  may  repel  a  claim 
or  charge  against  him,  and  omits  to  produce  it, 
or,  having  more  certain  and  saUsfiLctory  evi- 
dence in  his  power,  relies  on  tliat  which  is  of 
a  weaker  and  inferior  nature,  a  presumption 
arises  that  the  charge  or  claim  is  well  founded; 
but  this  presumption  may  be  rebotted."  It  ap- 
peared on  the  trial  that  Remlwrt  vras  not,  at 
the  time  of  the  trial,  a  resident  of  the  county 
of  Whitfield,  where  Hie  case  was  tried.  There 
was  no  positive  evidence  as  to  where  he  resided, 
though  a  witness  for  the  plaintiff  testified  that 
he  thought  B^nbert  was  then  in  Atianta;  but 
.  it  does  not  appear  that  Wilson  knew  where 


*rar  ottisr  oases  sea  same  topic  sod  sectlMi  NUUBBA  in  Dec.  Dig.  ft  Am.  Dig.  K«r-Xl4k8Mlfli4R«p'rI&d«xsff 


Digitized  by 


Google 


Ga.) 


SEDLMEYR      OTTT  OF  FITZQERALD 


469 


Rembert  then  resided.  It  further  appeared  that 
Wilson  on  previous  trials  where  the  ownership 
of  the  diamond  was  in  issue,  stated  that  he  got 
it  from  Rembert.  The  presumption  against  a 
par^  for  withholding  or  suppressing  evidence 
within  hia  control  or  reach  is  not  one  of  law, 
bat  of  fact.  Savannah,  etc.,  B.  Co.  v.  Gray, 
77  Ga.  440,  8  S.  E.  158,  citing  Starkie's  Evi- 
dence, 486.  See  Weinkle  v.  Brunswick,  etc.,  R. 
Co.,  107  Ga.  367  (4),  372,  33  S.  E.  471.  There 
was  nothing  to  abow  that  Rembert  waa  in  any 
way  under  the  power  and  control  of  the  defend- 
ant Wilson,  or  that  aa  a  witness,  If  he  were 
accessible  at  aU,  he  was  not  as  much  so  to  the 
plaintiff  as  to  Wilson.  It  was  therefore  revers- 
ible error,  as  to  Wilson,  to  read  the  Code  sec- 
tion to  the  inrj.  Anderson  v.  Southern  Ry.  Ca, 
107  Ga.  600  (2),  608,  33  S.  E.  644 ;  Central  Ry. 
Co.  V.  Bernstein,  113  Ga.  176  (5),  180,  38  S.  B. 
394. 

Moreover,  the  instruction  waa  erroneous  for 
the  reason  that  it  informed  the  juiy,  in  effect, 
that  tlie  teatimtmy  of  the  defendant  Wilson  was 
of  a  weaker  and  inferior  nature  than  the  testi- 
mony of  Rembert  would  have  been,  had  he  tes- 
tified in  the  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
EMg.  «  413,  436,  439-441.  446-^64,  458-466, 
505,  506-612;  Dec.  Dig.  SS  104,  252*] 
4^  EXCBFTXOne— iNSTBnOIIONB. 

The  exceptions  to  other  iostructions  were 
not  meritorious. 

S.  Tboveb  and  ConTBBSioN  (I  40*)-4tK<iin- 
BITE8  or  Action— Possession. 

There  was  no  evidence  that  the  defendant 
Brothers  was  ever  in  possession  of  any  of  the 
jewelry  for  which  the  action  was  brought ;  nor 
was  there  any  evidence  connecting  htm  with  its 
theft,  sofficient  to  authorize  a  verdict  against 
him. 

[Ed.  Note.— For  other  cases,  see  Trover  and- 
Conversion,  Cent  Dig.  H  232-244 ;  Dec.  Dig.  | 
40.*] 

8.  BioHT  TO  Nsw  Tbui,. 

Both  defendants  should  have  been  granted 
•  new  trial 

Error  from  Superior  Court,  Whitfield  Coun- 
ty; A.  W.  Flte,  Judge. 

Action  by  Mrs.  M.  M.  Home  against 
Frank  Brothers  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Re- 

Maddox,  McCamy  &  Shumate,  of  Dalton, 
for  plaintiffs  in  error.  M.  C  Tarrer,  of 
Dalton,  for  defendant  In  error. 


FISH,  0.  J.  Judgment  reversed. 
Jtutlcei  concur. 


AU  the 


SEDLMEYR  v.  CITT  OF  FITZGERALD. 
(Supreme  Court  of  Georgia.    Sept  27,  1918.) 

(Syllahut  bjf  the  Court} 
Elkctmcitt  (I  10*)— Emctbic  Light  Wibbs 

— DxrEcrrvx  .Insttlation— Death— Action 

—Petition. 

BerOa  Sedlmeyr  instituted  suit  against  the 
atj  of  FitiBcrald  for  damages  on  account  of 
the  htHnldde  of  her  16  year  old  unmarried  son, 
on  whom  she  was  dependent,  and  who  contrib- 
uted substantially  to  her  eupport,  alleging  in 
substance  as  foUows:  The  defendant  owned 
and  operated  an  electric  light  system,  and  main- 


tained certain  electric  wires  stretched  on  poles 
along  a  designated  alley.  20  feet  and  4  inches 
above  and  parallel  with  the  ground,  which  wires 
on  a  designated  day  were  heavily  charged  with 
electricity.  J.  J.  Terry  owned  a  house,  20  feet 
high,  which  he  decided  to  remove  to  a  new  loca- 
tion, and  in  order  to  do  so  it  was  necessary  to 
cross  the  alley  at  a  designated  place.  He  ob- 
tained permission  from  the  defendant  through 
its  mayor,  "who  was  authorized  to  grant  such 
permissiozi,"  to  move  the  bouse  across  the  al- 
ley to  a  new  location.  PlaintiSf*s  son  was  em- 
ployed by  Terry's  contractor  as  a  common  la- 
borer to  assist  in  moving  the  house.  In  moving 
the  bonse  across  the  alley,  the  chimney  came 
in  contact  with  the  wires,  and  it  became  neces- 
sary to  lift  them  over  the  chimney.  The  con- 
tractor furnished  plaintiff's  son  with  a  wooden 
stick,  about  3  feet  long,  and  directed  him  to  go 
upon  the  house  and  lift  the  wires  above  the 
chimney.  He  proceeded  to  execute  the  com- 
mand, and  touched  the  wires  with  the  stick,  re- 
leasing them,  whereupon  they  rebounded  and 
came  in  contact  with  him,  and  an  electric  cur- 
rent passed  through  his  body,  killing  him  in- 
stantly. The  wires,  at  the  place  of  the  catas- 
trophe, were  not  insulated  at  all ;  tiie  Insula- 
tion having  rotted  or  worn  off,  and  having  been 
permitted  to  exist  to  such  condition  for  a  suffi- 
cient length  of  time  to  bring  notice  home  to  the 
city  of  the  defective  condltfon.  They  had  been 
permitted  to  remain  with  the  same  insulation 
from  the  time  they  were  Insulated  in  1800  until 
1000,  without  any  inspection  or  repairs.  If  the 
wires  had  been  properly  insulated,  the  injury 
could  not  liave  occurred.  Ordinary  inspection 
by  the  city  would  have  disclosed  the  defective 
iasulation  of  the  wires.  The  dangerous  condi- 
tion of  the  wires  left  without  insulation  was  the 
proximate  cause  of  the  injury.  Plaintifs  son 
was  inexperienced  and  nnacqualnted  with  the 
dangers  Incident  to  electricity,  and  of  coming 
In  contact  with  wires  of  an  electric  plant,  and 
could  not  by  the  exercise  of  ordinary  care  have 
known  that  it  was  dangerous  for  him  to  touch 
the  wires  with  a  wooden  stick,  when  the  de- 
fendant's wires  were  In  the  condition  in  which 
they  were  afterwards  ascertained  to  be.  Held: 

1.  The  petition  as  amended  set  forth  a  cause 
of  action,  and  was  not  subject  to  general  de- 
murrer. See  Atlanta  Con.  St.  Ry.  Co.  v. 
Owinga,  07  Ga.  663,  26  S.  E.  377,  83  L.  R.  A. 
7!)S;  Denson  v.  Ga.  Ry.  &  El.  Co.,  136  Ga. 
132,  68  S.  E.  1113 ;  Shearman  &  RedSeld  on 
Negligence,  I  608 :  Minneapolis  Gen.  El.  Co.  ▼. 
Cronon,  166  Fed.  661,  02  O.  C.  A.  345.  20  L. 
R.  A.  CN.  S.)  816 :  Cyc.  476  (III). 

2.  The  several  grounds  of  spedal  demurrer 
were  met  by  amendment 

[Ed.  Note.—For  other  cases,  see  Electricity* 
Cent  Dig.  |  11;  Dec.  Dig.  8  10.*] 

Beck,  J.,  dissenting. 

Error  from  Sopeiior  ComU  Boi  Hill  Coun- 
ty; W.  F.  George,  Judge. 

Action  by  Bertha  Sedlmeyr  agelnat  the 
C>^  of  Fitzgerald.  From  an  order  sustain* 
lug  a  demurrer  to  the  petltim,  plalntiff 
brings  error.  Rerersed. 

Max  Isaac,  of  Brunswick,  for  plaintiff  In 
error.  Elklns  &  Wall,  of  Fitzgerald,  for  de- 
fendant in  er^r. 

ATKINSON,  J.  Judgment  reversed.  AU 
the  Justices  concur,  except  BECK,  J.,  dis- 

BOltillg. 
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ARNOLD  GBOCERY  CO.  t.  SHACKEL- 
FORD. 

(Supreme  Conrt  of  Georgia.    Sept.  24.  1913.) 

(Byttahut  ly  the  Court.) 

1.  LlHTATION  OF  ACTIONa  ({S  21.  29*>— COW- 
TBACTS— AcCODmv-ACTlONS  BY  TbUSTBS  IN 

Bankbuptct. 

The  Btatate  of  Umitationa  for  the  inetl- 
tation  of  actions  on  opea  accounts  or  for  breach 
of  contract,  ezprees  or  implied,  as  set  forth  in 
the  Civil  Code  19X0,  8i  4362.  4368,  does  not  ap- 
ply to  an  action  by  a  trustee  fn  bankruptcy, 
under  section  60b  of  the  Bankruptcy  Act  (Act 
Joly  1.  1898,  c.  541,  80  Stat.  562  [U.  S.  Comp. 
St  1901,  p.  8445])j  against  a  transferee  for 
value  of  goods  received  from  the  bankrupt  in 
payment  of  a  pre-existing  debt  lew  than  four 
months  prior  to  the  filing  of  the  petition  in 
bankruptcy. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
ActiOTia^  Gent  Dig.  §S  90-99,  552 ;  Dec  Dig.  H 

2.  Bankbuptct  J  298*)— Bankbupi'b  Tbds- 

TBB— ACTIONft— LnOTATIONS. 

The  Bankruptcy  Act  (July  1,  1898,  c  641, 
30  Stat  644  [U.  S.  Comp.  St  1901,  p.  3418]), 
which  conferred  upon  trustees  in  bankruptcy 
the  right  to  institute  actions  of  the  character 
mentioned  in  the  preceding  note,  also  fixed  a 
statute  of  limitations  applicable  to  such  cases. 

(a)  The  action  was  not  barred. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Gent  Dig.  U  430-44S;  DecDig.  {  298.*] 

Error  from  Superior  Court,  Clarice  County; 
C.  H.  Brand,  Judge. 

Action  by  T.  J.  Shackelford,  trustee, 
against  tlie  Arnold  Grocery  Company,  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. Affirmed. 

On  March  15,  1907,  upon  an  involantary 
petition  In  bankruptcy,  T.  H.  Wofford  upon 
his  admission  of  Insolvency  was  adjudged  a 
bankrupt,  T.  J.  Shackelford  was  duly  ap- 
pointed trustee.  On  February  8,  1907,  the 
Arnold  Grocery  Company  received  from  Wof- 
ford various  and  simdry  dry  goods,  clothing, 
hats,  etc.,  from  his  stock  of  merchandise  in 
settlement  of  a  pre-existing  debt  Before  the 
estate  In  bankruptcy  was  closed,  the  trustee 
filed  a  suit  In  the  superior  court  against  the 
Arnold  Grocery  Company  on  March  4,  1911. 
for  the  recovery  of  the  alleged  value  of  the 
goods,  on  the  ground  tliat  the  transfer  of  the 
goods  was  preferential  and  fraudulent  as 
against  the  creditors,  and  void  under  tlie 
bankrupt  act  The  defendant  filed  an  answer, 
which,  so  far  as  material  to  be  stated,  al- 
leged "that,  as  more  than  four  years  have 
elapsed  between  said  date  (the  date  of  trans- 
fer, February  8,  1907)  and  the  time  of  the 
filing  of  this  suit,  said  claim  of  trustee,  if 
any  ever  existed,  became  barred  by  the  stat- 
ute of  limitations,  and  tills  defendant  pleads 
that  fact  in  bar  of  the  plaintiff's  cause  of 
action  in  this  case."  When  the  case  came 
on  for  trial,  It  was  submitted  to  the  Judge  for 
decision,  without  the  intervention  of  a  Jury, 
on  an  agreed  statemmt  that  the  facts  were 
to  the  effect  above  stated,  and  that  settlement 


of  the  account  by  dellvwy  ot  fhe  goods  eon- 
Btltnted  a  preference  voidable  under  the 
bankrupt  act,  If  the  action  was  brought  wltb- 
in  the  proper  time.  Judgment  .was  rendered 
against  the  plea,  setting  up  the  bar  by  the 
statute  of  limitations,  and  In  favor  of  the 
plaintiff  for  the  amount  set  taith  in  the 
agreed  statement  of  facts.  The  defendant 
exoeiited. 

Cobb  &  &win,  of  AUens,  for  plaintiff  in 
error.  O.  A.  Johns,  of  Winder,  tor  def^d- 
ant  In  error. 

ATKINSON,  J.  [1]  1.  The  defendant  be- 
low, who  became  the  plaintiff  in  error  in  the 
Supreme  Court,  contends  that  under  the 
statute  of  Umltatlons  of  this  state  (OvU  Code. 
H  4362,  4368),  more  than  four  years  having 
intervened  between  the  date  of  the  transfer 
of  the  goods  and  the  date  of  the  commence- 
ment of  the  action  by  the  trustee  for  the  re- 
covery of  their  value,  the  action  was  twrred. 
The  plaintiff  below,  who  became  the  defend- 
ant in  error.  Insisted  that,  on  account  of 
the  provision  of  section  lid  of  the  bankrupt 
act  of  1898,  "Suits  shaU  not  be  brought  by  or 
against  a  trustee  of  a  bankrupt  estate  sub- 
sequent to  two  years  after  the  estate  has 
been  closed,"  the  trustee  was  not  barred.  In 
the  brief  of  counsel  for  plalntlfT  in  error  it 
was  stated  that  the  question  for  decision  Is 
whether  the  suit  Instituted  by  the  trustee 
is  barred  under  the  four-year  limitation  act 
of  the  state  statute,  or  whether  the  trustee 
has  two  years  after  the  closing  of  the  estate 
in  which  to  bring  suit,  regardless  of  the  run- 
ning of  the  state  statute  of  limitations,  and 
regardless  of  the  length  of  time  that  may 
issue  before  the  estate  Is  closed.  This  was 
conceded  in  the  brief  of  the  plaintiff  In  error 
to  be  the  only  qnestion  involved,  and  no 
other  was  discussed.  Civil  Code,  1  4362, 
declares:  "AH  actions  upon  open  account,  or 
for  the  breach  of  any  contract  not  under  the 
hand  of  the  party  sought  to  be  charged,  or 
upon  any  implied  assumpsit  or  undertaking, 
shall  be  brought  within  four  years  after  the 
right  of  action  accrues;"  and  section  4368 
declares:  "All  other  actions  upon  contracts 
express  or  implied,  not  hereinbefore  provided 
for,  must  be  brouzht  within  four  years  from 
the  accrual  of  the  right  of  action."  The 
limitations  for  the  institution  of  actions  pro- 
vided for  by  these  statutes  of  the  state  do 
not  apply  to  the  present  case.  The  Arnold 
Grocery  Gomi>any  bought  the  goods  In  pay- 
ment of  a  pre-existing  debt,  and  consequently 
there  was  no  contract,  ^ther  express  or  im- 
plied, to  pay  for-  them.  It  was  not  suggested 
that  the  pnrdiase  was  made  to  defraud  cred- 
itors, or  for  other  reasons  that  it  was  Toid 
at  common  law  or  under  the  statutes  of  this 
state.  The  action  was  therefore  In  no  sense 
upon  the  open  account,  or  for  breach  of  con- 
tract, ther  express  .or  implied,  and  would 
not  be  barred  under  state  law  as  embodied 


olliw  oasss  Ma  saine  topic  and  Mctloa  NUMBER  Ut  Dee.  Dig. «  AnL  XMg.  K^-No.  Sssiis  *  R«p>  hideus 

Digitized  by  Google 


Ga.) 


ABNOU)  aROGBBT  00.  ▼.  SHAOKELFOBD 


471 


In  the  abore  wctltnui  of  the  Code.  Except 
for  the  Baitkrnptcy  Act,  the  trustee  could 
hare  bAd  no  action  on  account  of  tbe  purcbaBe 
of  tbese  goods  by  the  Arnold  Grocery  Com- 
pany. That  act  oontaliied  provisions  under 
which  the  trustee  was  authorised  to  sue  the 
Arnold  Grocery  Oompany  for  tJw  value  of  the 
goods,  mwcHy  by  reaaon  of  ttie  fhct  that  the 
transfer  was  made  within  less  than  four 
months  from  the  flUns  of  the  petition  In  bank- 
nqttey,  notwithstandins  it  was  made  In  pnr^ 
snance  of  a  sale  In  payment  iti  a  fne-eilat- 
Ing  debt,  which  was  in  other  respects  valid. 

[t]  3.  It  was  dfidared  in  section  eOb  of  the 
Banknirttv  Act  of  1888:  "If  a  bankmpt 
shall  have  liven  a  preference  within  four 
months  before  the  filing  of  a  petition,  or 
after  filing  the  petition  or  before  the  ad- 
judication, and  the  person  recrtvlng  it,  or 
to  ba  bm^ted  thereby,  or  fals  aguit  actinc 
therein,  shall  have  had  reasonable  cause  to 
believe  that  it  was  intended  thereby  to  give 
a  preference  it  diall  be  voidable  by  the  tros- 
tee,  and  he  may  recover  the  property  or  Its 
value  from  such  person."  SO  Stat  fi62  (1 
Fed.  Stat  Ann.  074,  U.  8.  Comp.  Stat  1901, 
p.  844{Q.  This  was  ammded  In  M03  (32 
Stat  part  1,  p.  780,  10  Fed.  Stat  Ann.  47, 
0.  S.  Comp.  Stat  Bnpp.  1811,  p.  1006)  by 
adding  thereto  the  following:  "And  for.  the 
purpose  of  such  recovery  any  court  of  bank* 
mieft  as  her^before  defined,  and  any  atate 
court  which  would  have  had  jurisdiction  if 
bankmptcy  bad  not  intervened,  dial!  have 
concurrent  Jurisdiction."  Section  60b,  thus 
amended,  was  further  amended  the  act 
of  lOia  86  Stat  842  (X  Fed.  Stat  Ann. 
Supp.  1912.  p.  729,  U.  S.  Comp.  Stat  Supp. 
1911,  p.  1507).  The  last  amendmoit  added 
new  matter  not  affecting  the  case,  without 
repealing  any  of  the  erlstlng  provlidons  of 
the  act  The  transfer  was  made  in  1907, 
ana  all  the  right  the  trustee  had  to  sue  the 
transferee  was  by  virtue  of  section  60b  of  the 
Bankruptcy  Act  of  1898,  as  amended  in  1903. 
The  action  was  broi^t  under  this  law. 
Article  1,  f  8.  par.  4,  of  the  Constitution  of 
the  United  States,  confers  upon  Congress  the 
power  **to  estabUsb  uniform  laws  on  the 
subject  of  bankruptcy  throu^ut  the  United 
States.**  In  pursuance  of  this  power  Con- 
gresa  has  established  the  law  hereinbefore 
designated,  upon  which  the  plalntilTs  action 
Is  based.  Had  It  not  been  for  this  law,  con- 
ceding, as  the  plaintiff  does,  that  the  Arnold 
Grocery  Company  received  the  goods  in  good 
faith.  In  payment  of  the  debt,  unaffected  with 
fraud  against  creditors,  the  act  of  the  Arn- 
old Grocery  Company  would  not  have  been 
actionable,  and,  except  for  this  law,  the 
tmstee  in  bankmptcy  would  havB  had  no 
power  to  sue.  The  law  so  adopted  by  Con- 
gress, in  addition  to  conferring  upon  a  trustee 
in  bankruptcy  the  right  to  sue  a  transferee 
of  the  property  received  from  the  bankrupt 
under  specified  conditions,  also  expressly  de- 
clared that  the  state  courts  and  bankruptcy 
courts  should  have  concurrent  Jurisdiction 


of  suits  under  the  Bankrupt  Act  And  also 
provided,  as  set  forth  in  section  lid,  a  stat- 
ute of  IlmltatloQa  for  actions  agatost  the 
trustee  or  by  the  trustee. 

Couns^  for  plaintiff  In  wror  concede  tb&t, 
if  the  terms  ot  flie  statute  are  to  be  construed 
as  coiUUeting  with  ttui  state  law  on  the  sub- 
ject of  limitations  ttf  actions.  It  wlU  prevail 
over  the  state  law.  Belattve  to  conflicting 
laws  of  this  character,  see  Mitchell  v.  Clark, 
UO  U.  B.  688,  4  Sup.  Ot  170,  812.  28  L.  Ed. 
279;  Amson  v.  Murphy,  108  U.  S.  288.  8  Sup. 
Ot  184,  27  L.  Ed.  820;  State  v.  Gatzweller, 
40  Ifo.  17,  8  Am.  Bep.  119;  Ogdoi  v.  Saund- 
ers, 12  Wheat  218,  6  Lw  Ed.  60&  But  coun- 
sel  Insist  that  under  a  proper  construction 
there  Is  no  conflict,  and  Oat  section  lid  of 
the  bankmpt  act  does  not  affect  the  statute 
of  limitations  adopted  by  the  state.  The  bur- 
den ot  argument  of  counsel  is  upon  the  con- 
struction of  this  statuta  Attentltm  is  called 
to  the  pollcy  of  the  law  to  have  the  caiues 
speedily  determined,  and  ot  the  hardships 
that  might  occur  where  a  trustee  should  keep 
a  bankrupt  estate  open  for  a  great  length 
of  tima  Under  the  bankmpt  act  at  1867 
(Act  Sfarch  2,  1867,  e.  176^  14  Stat  517; 
Revised  Stat  U.  8.  0057}  the  actions  by  or 
against  an  assignee  In  bankmptcy,  touch- 
ing any  proper^  transferred  to  or  invested 
In  such  assignee,  were  required  to  be  brought 
v^thln  two  years  from  the  time  whmi  the 
cause  ot  action  accrued  for  or  against  the  as- 
signee. This  was  applied  as  a  statute  of 
limitations.  Freelander  v.  Holloman,  8  N. 
B.  R.  831,  Fed.  Oaa  No.  5081;  Avery  v. 
Cleary,  182  U.  8.  004, 10  Sup.  Ot  220;  88  L. 
Ed.  469;  Jenkins  v.  International  Bank,  106 
U.  S.  571,  2  Sup.  Ct  1,  27  L  Ed.  804;  Bailey 
V.  Glover,  88  U.  S.  (21  Wall.)  842,  22  L.  Ed. 
686.  In  Qie  last  case  t3ie  statute  was  con- 
straed,  and  the  policy  of  the  law  declared: 
Mr.  Justice  Miller,  among  other  things,  say- 
ing that  to  prevent  the  estate  being  wasted  in 
litigation  and  delay :  "Congress  has  said  to 
the  assignee:  Tou  shall  commence  no  suit 
two  years  after  the  cause  of  action  has  ac- 
crued to  you,  nor  shall  you  be  harassed  by 
suits  wben  the  cause  of  action  has  accmed 
more  than  two  years  against  you.  Within 
that  time  the  estate  ought  to  be  nearly  set- 
tled up  and  your  functions  discharged,  and 
we  close  the  door  to  all  litigation  not  com- 
menced before  it  has  elapsed."  After  the 
decision  of  that  case,  when  the  bankmpt  act 
of  1898  was  adopted,  it  contained  no  provi- 
sion limiting  the  time  of  commencing  the  ac- 
tions by  or  against  the  trustee  in  bankmptcy 
to  two  years  from  the  time  the  cause  of  ac- 
tion originated,  but  in  lieu  thereof  contained 
the  provision  hereinbefore  set  forth,  section 
lid.  which  was  substantially  different  par- 
ticularly In  that  the  time  In  which  suits  were 
to  be  Instituted  by  or  against  the  trustee  was 
restricted  to  two  years  from  the  time  of  the 
closing  of  the  estate.  Like  the  former  stat- 
ute, this  was  undoubtedly  intended  as  a  stat- 
ute of  Umltationai  relatively  to  actlona  by  the 
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traatee,  growing  oat  of  the  bankrnpt  act,  and 
to  enforce  tbat  law;  but  It  contemplated  a 
change  of  tbe  time  concerning  such  matters 
as  to  which  a  trustee  might  sue  or  be  sued, 
so  that  there  would  be  no  bar  relatively  to 
them  while  the  estate  was  being  adminis- 
tered by  the  trustee,  nor  until  two  years  after 
it  had  been  closed.  Section  00b  of  the  bank- 
rupt act  was  not  designed  In  any  er^t  to 
give  the  bankrupt  a  cause  of  action  against 
the  transferee,  and  therefore  a  case  under 
that  statute  would  stand  on  a  different  foot- 
ing from  a  suit  on  some  right  of  the  bank- 
rupt which  might,  by  operation  of  law  under 
section  70a  of  the  bankrupt  act,  have  passed 
from  the  bankrupt  to  the  trustee.  Section 
lid  was  manifestly  intended  to  apply,  among 
others,  to  cases  falling  under  section  60b  of 
the  act,  to  the  exclusion  of  any  other  stat- 
ute of  limitations.  Under  this  view  the  ac- 
tion was  not  barred,  and  the  Judge  committed 
no  error  in  so  holding. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


KELLT  et  aL  T.  WHITI/BT  et  aL 
(Supreme  Court  of  Georgia.  Oct  2,  1913.) 

(8yU9lm$  fry  «fte  OenrfJ 

BxsoDTXoir  (1 108*}— Stat— AFfiDATiT  or  Ii.- 
LEOALiTT— Dismissal  in  Vaoatiob. 

The  court  did  not  err  in  granting  the  inter-' 

locutor;  injunction  prayed  for. 
[Ed.  Note.— For  other  cases,  see  Execution, 

Cent  Dig.  |S  487,  490-196:  Dec  Dig.  1  168.*] 

Error  from  Silverlor  Courts  Doui^  Coun- 
ty; Geo.  U  B6U,  Judge 

Action  by  T.  B.  Whitley  and  others  against 
W.  P.  Ktfly  and  otliera.  From  an  interlocu- 
tory injunction  granted  to  petltimers,  de- 
fendants bring  error.  Affirmed. 

Anderson,  Felder,  Ronntree  &  Wilson,  of 
Atlanta,  and  W.  T.  Roberts  and  J.  R.  Hutche- 
son,  both  of  Douglasrille,  for  plaintiffs  in 
error.  J.  S.  James  and  Scott  &  Davis,  all  of 
Atlanta,  for  defendants  in  error. 

BECK,  J.  T.  R.  Whitley  filed  his  petition 
in  the  superiOT  court  of  Douglas  county 
against  W.  P.  Kelly,  A.  S.  Baggett,  sheriff, 
and  Mrs.  M.  U  Duke,  praying  for  an  Injunc- 
tion to  prevent  the  enforcement  of  a  certain 
fl.  fa.  Issued  upon  a  judgment  obtained  by 
Kelly  against  Whitley  in  September,  1909, 
which  Judgment  was  based  on  a  note  given 
by  Whitley  to  Mrs.  M.  L.  Duke  and  indorsed 
by  her  to  Kelly.  This  fl.  fa.  was  levied  on 
the  8th  day  of  February,  1912 ;  that  levy  was 
dismissed ;  and  afterwards,  on  the  same  day, 
it  was  levied  on  other  property  as  belonging 
to  Whitley,  who,  on  February  17,  1912,  filed' 
his  affidavit  of  illegality.  This  affidavit  was 
accepted  by  the  sheriff,  filed  with  the  clerk, 
and  entered  upon  the  proper  docket  in  the 
superior  court,  where  the  questiona  raised  by 


it  stood  for  trial  until  the  Hardi  term,  1912. 
On  May  17,  1912,  H<m.  Price  Edwards,  Judge 
of  the  superior  court,  passed  the  follow- 
ing order:  "This  case  came  iqi  to  be  beard 
at  the  regular  March  term,  1912,  of  said 
superior  court,  and  thereupon  counsel  for 
platntifl  in  the  fi.  fa.  moved  to  dismiss  said 
affidavit  of  illegality,  for  the  reason  that 
none  of  the  grounds  set  fbrth  therein  waa 
valid,  and  constituted  no  reason  why  said 
execution  and  the  proceedings  thereon  should 
not  proceed,  and  after  argument  <^  counsd, 
and  upon  the  request  of  counsel  for  said 
T.  B.  Whitley,  defendant  In  execution,  who 
desired  to  submit  additional  authorities,  the 
further  hearing  of  said  case  was  postponed 
and  the  dedsion  of  the  court  resorved ;  and 
upon  the  consideration  of  Cbe  argument  and 
authoiittes  cited  by  counsel,  and  of  the  plead- 
ings, and  it  appearing  to  the  court  that  none 
of  the  grounds  in  said  affldSTlt  of  ill^^ity 
are  meritorious  are  [or?]  valid.  It  Is  there- 
upon ordered  and  adjudged  by  the  court  that 
said  affidavit  of  Illegality  be  and  the  same 
is  hereby  dismissed,  and  the  sheriff  of  said 
county  is  directed  to  proceed  with  the  col- 
lection of  said  fl.  fa." 

The  petition  for  injunction  In  the  present 
case  was  heard  by  Hon.  George  L  Bell.  Judge 
of  the  superior  court  of  Atlanta  drciUt;  on 
May  2,  1912;  he  taking  jurisdiction  on  the 
ground  that  Judge  Edwards  was  dlsQuallfled 
on  account  of  relationship  to  one  of  the  par- 
ties. It  Is  alleged  In  the  petition  that  the 
order  dismissing  the  ill^lity  was  granted 
at  chambers;  and  on  the  hairing  evidence 
was  Introduced  to  show  that  neither  the  de- 
fendant in  fl.  fa.  nor  his  sole  counsel  knew 
of  the  granting  of  the  order  until  the  day 
upon  which  the  petition  for  injunction  was 
heard.  The  petition  attacks  the  order  dis- 
missing the  affidavit  of  illegality  as  being 
void,  and  prays  that  it  be  set  aside  and  an- 
nulled. Notwithstanding  the  pendency  of 
the  affidavit  of  Illegality,  the  sheriff  proceed- 
ed to  advertise  the  property  levied  uiMn  for 
sale  on  tbe  first  Tuesday  in  May,  1912.  On 
the  2d  day  of  May  Judge  Bell  granted  a 
temporary  order  restraining  the  sheriff  from 
proceeding  to  advertise  and  sell  the  proiKrty 
levied  upon ;  and  at  the  interlocutory  hear- 
ing upon  the  petition  at  chambers,  on  July 
30,  1912,  he  passed  the  following  order :  "The 
case  coming  on  to  be  heard,  after  hearing  the 
evidence  and  ailment  of  counsel,  and  con- 
sidering the  same,  it  is  ordered  that  the 
temporary  injunction  be  and  the  same  is 
hereby  granted  as  prayed  for,  and  tbe  re- 
straining order  heretofore  granted  is  con- 
tinued until  the  further  order  of  the  court" 

The  court  below  did  not  err  In  granting 
the  Interlocutory  injunction.  We  do  not 
think  that  the  sheriff  should  have  been  per- 
mitted to  proceed  with  tbe  sale  of  tbe  prop- 
erty by  virtue  of  the  fl.  fa.  while  an  affidavit 
of  illegality  was  sUU  i)ending  in  the  court, 
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undisposed  ol  The  order  of  Judge  Edwards, 
set  forth  abore,  dismissing  the  affidavit  of 
illegality,  was  apparently  granted  In  vaca- 
tion. It  does  not  appear  that  any  order  was 
taken  fixing  the  time  and  place  at  which  the 
judge  would  in  vacation  hear  and  dispose 
of  this  matter  after  giving  the  notice  pro- 
vided for  In  the  avU  Code,  S  4863.  Nor  was 
any  order  granted  In  term,  reserring  the 
right  to  render  a  Judgment  In  vacation,  under 
the  provisions  of  section  4SS4.  This  being 
true,  the  Judge  was  without  Jurisdiction  to 
pass  the  order  disposing  of  the  affidavit  of  il- 
legality in  vacation,  and  the  order  dlsmlasbig 
It  was  void  and  of  no  effect 

Judgment  affirmed.  AH  the  Jnstlcea  con- 
cur. 


BBOCK  et  aL  v.  BBOCK. 
(Snpzeme  Court  of  Georgia.    Sept  24.  1918.) 

(Syttahut  fiv  the  Court.) 

1.  WlIHKSSES    a  92*)— COKFBSBNOT— IHTKB- 

xbi^Fbobati  of  Wux. 

The  propoimder  of  a  will,  who  ia  also 
named  in  the  will  as  executor  and  as  one  of  the 
legatees  under  the  will,  la  not  disqualified  from 
testifying  to  the  fact  of  the  signing  of  the  will 
by  the  testator  in  the  presence  of  the  sidncrib* 
ing  witnesses. 

(a)  The  interest  of  the  witness  in  the  ease 
aOects  metely  his  credit,  leaviu^  the  question 
as  to  what  weight  should  be  given  the  testi- 
mony of  the  witneas  for  determination  by  the 
Jury. 

[Ed.  Note.— Ji'or  other  casta,  see  Witnesses, 
Cent.  Dig.  I  221 ;  Dec.  Dig.  {  92.*] 

2.  Wills  A  293*) — Pbobatb— Evidenck. 

Where  the  subscribing  witnesses  to  a  pro- 

Kunded  will  testify  that  they  cannot  remem- 
r  whether  tiie  testator  signed  the  will  in  their 
presence,  or  even  where  one  or  more  of  the 
subscribing  witnesses  deny  that  the  testator 
did  sign  io  their  presence,  the  fact  that  the  will 
was  duly  signed  in  their  presence  may  be  sbown 
hy  other  competent  testimony. 

[Ed.  Note.— For  other  eases,  see  Wills,  Cent 
Dig.  H  666-672,  676-678;  Dee.  Dig.  fm*] 

8.  Wills  ({  324*)— Pbobatb— Ihstbuciionb— 

Issues. 

Where  an  instrument  was  propounded  for 
probate  as  a  will,  and  a  caveat  was  tiled,  set- 
ting up  want  of  teatamentaiy  capacity  and  un- 
due influence,  and  denying  the'  factum  of  the 
will,  and  where  upon  the  trial  abundant  evi- 
dence was  Introduced  by  the  propounder  to 
show  the  testamentary  capacity  of  the  maker, 
and  no  evidence  at  all  was  introduced  1^  the 
caveators  tending  to  confiict  therewith,  and 
there  was  nothing,  either  in  the  will  itself  or 
in  the  facts  disclosed  by  the  evidence,  author- 
Inng  an  inference  of  want  of  testamentary  ca- 

Saclty,  but  the  issue  raised  by  conflicting  evi- 
ence  was  con&necl  solely  to  the  question  of 
the  factum  of  the  will,  it  will  not  require  a 
new  trial  that  the  presiding  Judge,  after  charg- 
ing fully  as  to  the  question  upon  which  the 
conflicting  evidence  was  introduced,  charged  the 
jury  tliat  the  question  of  whether  tlie  testator 
was  of  sound  mind  and  memory  was  not  an 
issue  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §1  225,  767-770;  Dec.  Dig.  i  324.*1 


4.  Nbw  Tblu.  (S  124*)  —  Motiom  —  Sufh- 

ciENcr, 

A  motion  for  a  new  trial,  which  complains 
that  the  Judge  charged  the  jury  oq  the  aubject 
of  the  impeachment  of  witnesses,  without  stat- 
ing, at  least  in  substance,  the  charge  as  given, 
raises  no  question  for  determination. 

[Bd.  Note.— For  other  cases,  see  New  Trials 
Cent  Dig.  SS  250-253;   Dec  Dig.  |  124.  •] 

5.  VsBDicT  Sustained. 

The  evidence  authorized  the  verdict. 

Error  from  Superior  Court  Banks  Coun- 
ty ;  S.  P.  GUbert,  Judge. 

Hattle  O.  Brock  offered  for  probate  the 
will  of  LUa  M.  Brock,  and  a  caveat  was  died 
by  C.  H.  Brock  and  another.  From  a  Judg- 
ment for  the  propounder,  the  caveators  bring 
error.  Affirmed. 

W.  W.  Stark  and  W.  A.  Stevenson,  botli  of 
Commerce,  and  A.  J.  Griftln,  of  Homer,  for 
plaintiffs  In  error.  J.  J.  Strickland,  of  Ath- 
ens, and  B.  li.  J.  Smith  &  S.  J.  SmiOi.  Jr.,  of 
Commerce,  for  defendant  In  error. 

BECK,  J.  Hattle  O.  Brock  offered  for  pro- 
bate In  solemn  form  ttie  will  of  ber  sister, 
Ula  M.  Brock.  The  prt^Kmnder  was  named 
in  the  will  as  executor,  and  was  also  a 
legatee  under  the  will.  A  caveat  was  filed 
by  C.  H.  Brock  and  Mrs.  Stovall,  containing 
several  grounds,  among  them  that  the  will 
was  not  duly  executed,  that  the  testator  did 
not  bare  sufficient  mental  capacity  to  exe- 
cute a  wll).  and  that  at  the  Ume  of  the  ex- 
ecution of  the  will  she  was  unduly  influ- 
enced to  make  the  will  (rffered  by  the  chief 
benefldary  under  the  provisions  of  the  in- 
Btrument  On  Uie  trial  of  the  case  In  the- 
superior  conrt,  the  Jury  rendered  a  verdict 
In  favor  of  the  propounder,  and  the  caveat- 
ors '  made  a  motion  for  a  new  trial,  which 
was  orerruled. 

[1,2]  1*2-  On  thfl  trial  of  the  case  all  of 
the  subscribing  witnesses  were  called  by  Uie 
propounder  and  sworn.  One  of  them  tes- 
tified that  he  did  not  remember  whether  the 
tMtator  signed  Uie  will  in  the  presence  of 
the  subscribing  witnesses  or  not  The  other 
two  attesting  wltaeases  denied  that  the  tes- 
tator signed  the  will  In  their  presence.  The 
propounder  of  the  will  was  sworn  as  a  wit- 
ness in  her  own  behalf  and  testified  i>08itlve- 
ly  that  the  testator  did  sign  the  will  In 
the  presence  of  the  attesting  witnesses.  No 
objection  was  made  to  Qie  introduction  of 
the  witness,  nor  is  there  any  ground  of  the 
motion  for  a  new  trial  based  upon  the  con- 
tention that  this  evidence  was  Improperly 
admitted;  but  counsel  In  his  brief  contends 
that  the  evidence  of  the  propounder  was 
Illegal  and  had  no  probative  value.  We 
think  otherwise.  Her  Interest  In  the  case 
may  go  to  her  credit,  but  it  did  not  render 
her  Incompetent,  nor  did  tt  entirely  destroy 
the  probative  value  of  her  testimony,  the 
weight  of  which  was  a  question  for  the- 
Jury.   They  had  a  right  to  believe  her  testl- 
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mony,  and,  believing  It,  to  find  that  tbe  tes- 
tator did  sign  the  will  in  the  presence  of 
the  subscribing  witnesses.  Civil  Code,  S 
5858;  Gillls  v.  Glllls,  96  Oa.  1,  15,  23  S.  B. 
107,  30  U  B.  A.  143,  SI  Am.  St  ' Rep.  121; 
Buchanan  v.  Simpson  Grocery  Co.,  105  Ga. 
3S3,  31  S.  B.  105;  Deupree  Denpree,  46 
Ga.  415. 

[3-8]  3-^.  The  rulings  made  In  the  third, 
fourth,  and  fifth  faeadnotes  require  no  elab- 
oration. 

Judgment  affirmed.  All  tbe  JostlosB  con* 
CUT. 


FABHEBS*  GINNEBY  &  MFG.  Ca  T. 
THBASHSR  et  al. 

(Supreme  Court  of  Geoigia.   Oct  4,  191S.) 

fSyUabut      the  Court.) 

1.  Wabbhouseicbn  <i  22*)— Loss  OF  Qoona— 

lilABIUTY— FaILITKB  TO  iHSaBB. 

Where  a  warehouseman  for  hire  receives 
goods  for  storage,  and  under  an  express  coDtract 
or  custom  of  trade,  la  under  duty  to  Insure  them 
against  loss  by  fire,  if  he  commits  a  breach  of 
duty  Imposed  by  the  express  contract  or  custom 
of  trade,  and  his  customers  axe  danuiged  Uiere* 
by,  be  will  be  liable. 

[Ed.  Note.— For  other  casw,  see  Warehouse- 
men.  Cent  Dig.  |  17;  Dec.  Dig.4  22.*3 

2.  Wabehodskmbn  (|  22*)  —  Ihbuuhob  — 

RiOUT  TO  PbOCEBDS. 

If  the  warehouseman  laanres  goods  for  bis 
customers,  and  collects  money  from  the  insurer 
for  the  loss  of  the  goods,  he  will  hold  the  fund 
so  collected  for  the  benefit  of  the  insured  cus- 
tomers, or  tSiose  who  may  have  succeeded  to 
their  rights,  subject  to  legitimate  charges. 

[Ed.  Note.— For  other  cases,  see  'Warehouse- 
men, Cent  Dig.  1  17 ;  Dec  Dig.  i  22.*] 

3.  WaSEHOUSEHKN  (I  22*)— INJUBT  TO  GOODB 

— Da»iage  ht  Fike. 

If  at  tbe  time  of  the  fire  there  be-on  storage 
goods  of  customers,  some  of  which  ere  insured 
and  others  not,  and  eome  of  tbem,  though  not 
d«stroj'cd^  are  damaged  and  rendered  incapable 
of  identilicatloD,  and  in  such  condition  they  are 
sold  by  the  warehouseman,  the  fund  thus  de>. 
rived  from  the  sale  of  the  salvage  will  be  held 
by  the  warehouseman  for  the  hniefit  of  all  the 
owners  of  the  goods,  whether  they  be  included 
among  the  Insured  or  uninsured  class. 

[Ed.  Note.— For  other  cases,  see  Warehouse- 
men, Cent  Dig.  I  17;  Dec  Dig.  |  22.*] 

4.  AonoR  (i  SO*)— HuLTxrABiousirass— Pas- 
ties Plaintiff. 

Where  two  funds  were  raised  in  the  man- 
ner indicated  In  tiie  second  and  third  headnotes, 
but  were  insufficient  to  cover  the  losses  of  all 
tbe  parties  at  interest,  an  equitable  suit  at  the 
instance  of  a  number  of  tbe  customers  (of  whom 
there  wsa  a  large  number),  suing  in  behalf  of 
tbemselvea  and  others  similarly  situated,  against 
the  warehouseman  for  an  accounting,  was  not 
subject  to  demurrer  on  the  ground  that  it  was 
multifarious,  or  that  Aere  was  a  misjoinder  of 
parties  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent 
Dig.  S§  511-547;  Dec.  Dig.  f  50.*] 

5.  Warehousemen  (i  22*)— Liabilitt  —  Ih- 

SUTFICIENCY  OF  INSUBANCE. 

If  there  were  a  breach  of  a  du^  to  insure, 
by  failure  to  insure  for  as  much  as  the  duty 
required,  tbe  warehousonan  would  be  liable  in 


damages  to  the  insuring  customers  i 
the  extent  of  the  deficiency  of  the  ii 
[Ed.  Note.— For  other  cas^  see  ' 
men.  Cent  Dig.  1  17;  Dec  Dig.  | ; 

9.  Action  (|  50*) — Jozndkb  of  Ac 

As  it  would  be  necessary,  in  i 
tbe  amount  of  damages  recoverable 
warebouseman  by  each  customer  fo 
of  the  doty  to  him  to  insure,  to  tai 
Bideration  the  amount  apportionable 
der  the  accounting,  equity  will  en 
suit  for  an  accounting  with  alt  the 
and  for  individual  recoveries  of  da 
and  beyond  the  amounts  apportioned 
the  customers  under  such  accountii 
J  Ed.  Note.— For  other  cases,  see  A 
Dig.  H  611-547;  Dec.  DigTl  60.*] 

7.  Wabehotjsbmen  (S  34*)— Lobs  t 

AOTIONB— PETITIOIV — SfECIAI.  DE 
Where  it  appears  from  the  all 
the  petition,  in  a  suit  of  the  charact 
ed  in  the  preceding  notes,  Oiat  the 
sore  covered  only  a  period  of  30  dayi 
lug  on  the  date  of  storage  of  the  go 
erroneous  to  oTOrmle  a  spedal  ma 
plaining  that  tbe  petition  blled  to 
several  dates  on  which  the  goods  v 

[Ed.  Note.— For  other  cases,  see 
men,  Gent  Dig.  H  71-86;  Dec  Dig. 

8.  Wabehodsehbn  (i  S4*)— Lofls  c 

ACTIOKa— FKimON— SDFnOIEMOl 

In  a  suit  of  ths  character  at 
which  was  not  founded  on  certain 
sued  by  the  warcftiouseman  for  the  t 
time  they  were  received  on  storage, 
was  not  demurrable  on  the  ground  tl 
to  set  forth  the  receipt  in  fnrm  or  si 

[Ed.  Note. — For  other  cases,  see 
men.  Gent  Dig.  H  71-85;  Dec  Di| 

9.  Wabbhousemen  (S  34*>— Aonoi 

TIO  N— SU  FFICIENCT. 

Id  such  an  action  against  a 
based  on  an  alleged  parol  contract  to 
surance  on  the  goods,  the  petition  w 
ject  to  special  demurrer  on  the  gro 
failed  to  allege  the  name  of  tfie  4 
corporation  who  made  tbe  contract 

[Ed.  Note.— For  other  cases,  see 
men.  Cent  Dig.  |S  71-85;.  Dec  Dij 

10.  WAREHOtJBEUBN  (|  34*)— Psm 
FICIENOT. 

There  being  no  allegation  that 
ant  was  insolvent  or  had  been  gu 
breach  of  duty  relatively  to  the  fund 
leged  to  hold  for  the  plaintiffs,  or 
ceased  to  exercise  its  franchise  or 
business,  or  tliat  there  was  dangez 
tbe  property,  the  petition  did  not  all 
for  the  grant  of  injunction  or  appob 
receiver. 

[Ed.  Note.— For  other  cases,  see 
men,  Cent  Dig.'H  71-^;  Dec  DIt 

Error  from  Superior  Court,  Tu 
ty;   Frank  Park,  Judge. 

Suit  by  C.  B.  Thrasher  and  ottK 
the  Farmery'  Ginnery  &  Mannfact 
pany.  Judgment  for  the  plalntUI 
fendant  brings  error.  Affirmed  ii 
reversed  in  part 

Perry,  Foy  &  Monk,  of  Sylveste 
LawsoD,  of  Abbeville,  for  plaiotil 
J.  A.  Comer,  of  Ashbum.  and  Cm 
of  Cordele,  toi  defendants  in  erro: 

ATKINSON,  J.  Judgment  a 
part  and  revened  In  port  AU  t 
concur. 
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r.  GEORGIA  RY.  &  ELEC- 
TRIC CO. 

rt  of  GeoisiA.    Sept  23,  1913.) 

aialu*  by  the  Court.) 

lIlboads  (I  08*) — Injttbies  to 

-CONTBIBDTOBT   NbGLIOENCE  — 

IS— Statutes. 

ion  against  a  street  railway  com- 
>nal  injuries,  the  court  instructed 
2  effect  that  if  they  believed  from 
tiat  the  plaintiff's  own  negligence 
mate  prouucing  cauee  of  his  in- 
cl  not  recover,  aad,  further,  that 
f  was  iqjured  by  his  own  negli- 
I  not  recover,  and  that  "the  Law 
e  plaintiff  the  duty  of  exercising 
to  protect  himself,  and  ordinary 
sd  to  him,  means  just  that  care 
jdeat  man  would  haTe  exercised 
ae  or  similar  circnmstances,  and 
exercise  such  care  on.  bis  part 
ute  negligence."  These  inetruc- 
:ged  to  be  erroaeons,  because  they 
he  unqualified  rule  that  if  the 
njnred  by  his  own  negligence  he 
over  and  required  the  plaintiff, 
qualified  terms,  to  exercise  ordi- 
'bereas,  as  movant  contends,  the 
iiat  even  the  failure  to  exercise 
would  not  entirely  defeat  the 
it  to  recover,  unless  such  failure 
'  the  defendant's  negligence  was 
tie  plaiDtiff.  or  should  nave  been 
iprecended."  The  exceptions  to 
ns  were  not  meritorious.  Civil 

2781,  declares  that  "no  person 
damage  from  a  railroad  company 

himself  or  his  proper^,  where 
one  by  his  consent,  or  is  caused 
egligence."  If  the  plaintiff's  in- 
lused  by  fals  own  negligence,  he 
T,  whether  hia  negligence  was 
Bqoent  to  negligence  of  the  de- 
my. 

For  other  cases,  see  Street  Bail- 
Dig.  11  201-208;    Dec.  Dig.  | 

«  (I  141*)  —  iHBTBUOTIOBa  — 
iBT  NeOLIOENCE. 
natruction  excepted  to  was  to  the 
the  plaintiff  could  by  the  exercise 
ire  have  avoided  the  consequences 
the  defendant's  negligence,  if  the 
I  negligent,  there  could  be  no  re- 
I  instruction  was  in  effect  the 
livll  Code  ISIO.  S  4426,  and  was 
:  "in  not  limiting  the  plaintiff's 
ich  would  be  a  complete  bar  to  a 
lat  which  occurred  after  the  de- 
ligence  became  apparent  to  the 
lottid  have  been  reasonably  appre- 
a." 

-For  other  cases,  see  Negligence, 
382-399 ;  Dec.  Dig.  {  141.*] 

LILBOADS  <i  118*) — XNJUBIBS  TO 

—  Care  Rkquibbd  —  Duty  to 
Listen. 

1  was  also  taken  to  the  following 
•Tht  law  declarer  that  the  pre- 
it  every  man  is  bound  to  do  be- 
upon  a  railroad  (and  that  applies 
■oads,  as  well  as  other  railroads) 
every  prudent  man  would  do  an- 
mstances;  and  if  you  tjelieve  that 
i  man  would  look  and  listen,  so 
□e  else,  or  take  the  connoquences, 
lonsequences  may  have  been  avoid- 
pans."  This  instruction  was  sub- 
:he  language  used  in  Metropolitan 


Street  Railroad  Co.  v.  Johnson,  00  Ga.  600 
(6),  504,  16  S.  E.  49,  and  was  not  subject  to 
the  criticism  that  it  measured  the  duty  of  the 
plaintiff  to  stop  and  listen  by  what  was  re- 
quired of  'every  prudent  man,'  without  specify- 
ing the  degree  of  prudence  required ;  whereas, 
all  the  law  requires  *   is  the  exercise 

of  ordinary  care  or  prudence." 

[Ed.  Note.— For  other  caseB,  see  Street  Rail- 
roads, Cent  Dig.   H  2S8-260;    Dec.  Dig.  | 

iia*] 

4.  Chaboe  to  Jubt- Statement  of  Issues. 
The  court  in  the  charge  to  the  jury  fully 

and  accurately  stated  the  contentions  of  the 
plaintiff  aa  set  out  in  the  petition. 

5.  Stbeet  Bailboads  (i  118*)— Injdsibs  to 

TBATELEBS  —  CONTBIBUTOBT  NeOLIOENCB 
— AVOIDANOB. 

A  further  instruction  was  to  the  effect 
that,  If  the  plaintiff  and  the  defendant  company 
were  both  ne^igent,  the  plaintiff  could  recover 
if  bis  negligence  was  not  equal  to  or  did  not 
exceed  the  negligence  of  the  defendant,  and  if 
he  could  not  oy  the  exercise  of  ordinary  care 
have  avoided  the  conaequences  to  himself  of 
the  defendant's  negligence,  hut  that  in  such 
case  the  damages  should  be  diminished  in  pro- 

Eortion  to  the  amount  of  negligence  attributa- 
le  to  the  plaintiff.  This  instruction  was  not 
subject  to  the  exception  taken,  which  is  simi- 
lar to  that  dealt  with  in  the  first  headnote. 

[Ed.  Note.— For  other  caaes,  see  Street  Rail- 
roadai,  Cent  Dig.   H  258-260;    Dec  Dig.  { 

6.  Tbxal  (I  236*) — InsTBUcnoNs— Cbedibh.- 
iTT  OP  Witnesses. 

After  stating  to  the  Jury  the  language  of 
Civil  Code  1910,  i  5782,  for  determining  the 
credibility  of  witnesses,  the  following  charge 
was  given :  "Tou  should  reconcile  all  the  tes- 
timony of  all  the  witnesses,  so  as  to  impute 
perjury  to  no  one,  where  it  can  be  done.  If, 
however,  there  is  testimony  so  irreconcilable 
that  you  cannot  do  this,  it  is  your  duty  to  give 
the  greater  weight — the  most  credit — to  that 
witness  or  those  witnesses  whose  testimony 
seems  to  you  to  be  the  most  reasonable  and 
credible."  This  instrnetion  was  not  erroneous, 
because,  as  was  contended,  "the  true  rule  is 
that  in  cases  of  irreconcilable  confiict  the  ques- 
tion of  reasonableness  and  credibility  is  not  the 
only  criterion,  but  there  are  other  elements  that 
ought  to  be  taken  into  consideration  by  the 
jury,  such  as  interest,  opportunity,  manner  of 
testifying,  and  others;  whereas,  the  court  re- 
stricted them  to  one  way  alone  of  solving  the 
question  of  credibility  in  cases  of  conflict." 
The  charge  of  the  Code  section  above  cited 
covered  all  the  cironmntances  to  be  considered 
in  judging  the  credibility  of  witnesses. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §«  531-633 ;  Dec.  Dig.  S  236.*] 

7.  VrRDTCT— Evidence. 

There  was  no  contention  that  the  verdict 
was  not  authorized  by  the  evidence. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  L.  Bell,  Judire. 

Action  by  G.  W.  Collam  against  the  Geor- 
gia Ballway  &  Electric  Company.  Jud^ent 
for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

W.  R.  Hammond,  of  Atlanta,  for  plaintiff 
In  error.  Colquitt  &  Conyers,  of  Atlanta, 
for  defendant  in  error. 

HILL,  J.  Judgment  affirmed.  All  the 
Justices  concur. 
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(Ga. 


ARLINGTON  OIL  &  GUANO  CO.  T. 
8WANN. 

SWANN  T.  ARLINGTON  OIL  &  GUANO 
CO.  (Nob.  4,882,  4.900.) 
(Court  of  Appeals  of  Georgia.    Oct.  7,  1913.) 

(Syllabu*  &v  th»  Court.) 

1.  AOBICUtTUBE  {i  7*)— NOn  GlTin  101  Feb- 

TILIZEB— VaLIDITT. 

A  promiBaory  note  for  the  poreluiM  price 
of  fertilizer,  executed  after  Act  Dec.  18,  1901 
(Civ.  Code  1910,  %  1771  et  seq.),  went  into  ef- 
fect, is  not  void  merely  because  the  tax  tags  re- 
quired by  law  were  not  attached  to  the  paclr- 
agea  in  which  the  f«rtiliier  was  contained. 

[Ed.  Note.— For  otiier  cases,  see  Axrlcoltore, 
Cent  Diff.  U  18. 14 ;  Due.  Dig.  f  7.*J 

2.  AOBICULTUKB    (|    7*)— SAU   OF  INTSBIOB 

Fbrtiuzbb—Dauaoes. 

Under  Act  Aug.  22,  1911  (Acts  19U.  p. 
172),  if  the  actaal  valae  of  the  fertilizer  sold 
falls  more  than  3  per  cent,  below  the  guaran- 
teed commercial  yalue,  the  seller  can  recover 
only  the  actual  valae  of  the  fertilizer,  and  ia 
liable  to  the  purchaser  in  damages  to  the  extent 
of  25  per  cent,  of  the  purchase  price. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent  Dig.  |(  13,  14;  Dec  Dig.  1  7.*] 

8.  AoBicuLTUBi  a  7*>— Note  Gitbn  fob  Fbb- 

TILIZEB— VAUDITT. 

The  branding  of  the  words  "High  Grade" 
upon  a  package  of  fertilizer  which  actually  con- 
tains  leas  than  1.65  per  cent,  nitrogen  does  not 
render  an  obligation  given  for  the  purchase 
price  of  the  fertilizer  entirely  void.  Tiie  reme- 
dy of  the  purchaser  Is  to  recover  the  damages 
prescribed  by  the  act  of  1911  (Acts  1911,  p. 
172),  and  to  reduce  the  amount  of  the  recovery 
to  the  actual  value  of  the  fertiliser,  if  it  falls 
more  than  3  per  cent,  below  the  guaranteed 
commercial  value. 

[Ed.  Note. — For  other  cases,  see  Agricultore, 
Cent.  Dig.  SS  13,  14 ;  Dec  Dig.  8  7.»J 

4.  aoricoltubb  (i  7*)— sale  of  infbbiob 
Fbbtiuzeb— Damages  Recovebable. 

Where  the  purchaser  of  fertilizer  executes  a 
promissory  note,  in  which  the  seller  expressly 
declines  to  warrant  the  quality  of  the  fertilizer, 
but  only  warrants  that  the  laws  of  the  state 
have  been  complied  with,  the  purchaser  cannot 
recover  damages,  other  than  those  provided  by 
the  act  of  1911  (Acts  1911,  p.  172)  because  of 
the  inferior  quality  of  the  fertilizer,  and  the 
consequent  failure  of  bis  crops. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent.  Dig.  fS  13,  14 ;  Dec.  Dig.  1  7.*] 

5.  AoBicin:.TuBa  (|  T*}— Saxa  or  InrEBioa 
Fektxuzeb— AonoK  tob  I^ce— Evidbhob. 

A  certified  copy  of  tiie  official  analysis  of 

a  brand  of  fertilizer  registered  with  the  depart- 
ment of  agriculture  ia  admissible  in  evidence  in 
any  of  the  courts  of  this  state,  in  any  case 
where  the  question  of  the  actual  ingredients 
contained  in  Hie  fertilizer  .is  materiaL  After  a 
brand  of  fertilizer  is  registered  with  the  depart- 
ment of  agriculture,  the  grade  cannot  be  lower- 
ed, and  it  is  therefore  to  be  presumed  that  all 
fertilizer  of  that  brand  sold  after  it  is  thus  reg- 
istered with  the  commissioner  contains  sub- 
stantially the  same  ingredients;  and  a  certified 
copy  of  an  analysis  of  the  brand  so  registered, 
made  at  any  time  by  the  state  chemist,  is  ad- 
missible in  evidence.  It  is  not  essential  that  it 
should  appear  that  the  analysis  was  made  from 
a  sample  taken  from  the  particular  lot  of  fer- 
tilizer for  the  purchase  price  of  which  neanrj 
is  sought 

[EA.  Note.— For  otiier  cases,  see  Agriculture, 
Cent  Dig.  H  13.  14 ;  Dec  Dig.  {  7.*] 


d.  Appeai.  and  Ebbob  (I  1042*)— Haemtjss 

ERBOB— RULINOfi  ON  DeFENBES. 

As  the  verdict  indicates  that  it  could  not 
have  been  based  upon  any  of  the  defenses 
which  the  court  erroneously  refused  to  strike, 
the  judgment  overruling  the  plaintifTs  motion 
for  a  new  trial  will  not  be  reversed.  The  de- 
fendant's motion  for  a  new  trial  was  properly 
overruled,  under  the  principle  announced  in  the 
first  headnote. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  4110-4114;  Dec.  Dig.  | 
1042.»] 

Error  from  City  Gonrt  of  Blakelr;  B.  H. 

Sheffield,  Jadge. 

Action  by  the  Arlington  Oil  AtGuano  Com- 
pany against  J.  W.  Swann.  Jndlgment  for 
plaintiff,  and  botb  parties  tning  error.  Af- 
firmed. 

Smith  &  Miller,  of  Edison,  and  Glessner 
&  Park,  of  Blakely.  for  plaintiff  in  error.  G. 
D.  Oliver  and  Rambo  ft.Wrli^t,  all  ct  Blake- 
ly,  for  defendant  in  error. 

POTTLE,  J.  The  Arlington  Oil  &  Guano 
Company  sued  Swann  on  two  promissory 
notes,  one  for  the  prindpal  sum  of  $397.58, 
with  interest  at  S  per  cent,  per  annum  from 
October  1,  1912.  .and  the  other  for  $840  prin- 
cipal, with  Interest  at  8  per  cent,  per  annnm 
from  October  1, 1912.  There  was  no  defense 
as  to  the  smaller  of  the  two  notes.  The  con- 
sideration of  the  larger  note  waa  400  sacks 
of  10—2—2  commercial  fertilizer.  It  was 
recited  in  the  note  that  "the  said  payee  «- 
pressly  refosee  to  make  any  warranty  of  Uie 
same  or  any  representation  as  to  its  quality 
or  value,  leaving  me  to  rely  solely  on  the  fact 
that  the  laws  of  this  state  have  been  complied 
with."  The  defendant  by  answer  set  up  the 
following  defenses:  (1)  That  the  fwtfUzer 
was  in  sacks  of  200  iNninds  each,  branded 
"Arlington  High  Grade  Guaranteed  Analjnds 
AvallaMe  Phosphoric  Add  10.00%.  Nitrogen 
1.65%,  Potash  2.00%,"  with  a  guaranteed  com- 
mercial value  of  $21  per  ton,  at  which  price 
the  same  was  sold  to  tthe  drfendant;  tbftt  the 
fertmxer  actually  contained  10  per  cent  phos- 
phoric add,  1.S2  per  cent  idtrogen,  and  2.04 
per  cent  potadi,  detemdned  by  an  offldal 
analysis  made  on  or  before  the  Ist  day  of 
March.  1013,  by  authority  of  the  state  of 
Georgia  from  samples  taken  by  an  iiupector 
of  the  state;  that  the  actual  value  of  the 
fertilizer  was  $19.78  per  ton,  or  $1.22  less 
than  the  guaranteed  commercial. Talue,  and 
more  than  3  per  cent  below  such  vatne,  and 
for  this  reason  the  consideration  of  the 
note  has  failed  tD,tbe  ext«it  of  tlie  difference 
between  the  guaranteed  oommerdal  value 
and  the  actual  commerdal  valueoC  the  fertil- 
izer. C2)  Tliat  <m  account  of  the  difference 
as  above  set  forth  between  Ota  guaranteed 
commercial  value  and  the  actual  commercial 
value  of  the  fertilizer,  the  plaintiff  la  liable 
to  the  def^dant,  in  addition  to  the  difference 
between  the  two  •  values,  in  ttie  sum  of  $6.20 
per  ton,  as  a  penalty  in  accordance  with  the 
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prorlsUms  of  section  2  of  the  ^ct  of  tbe  Gen- 
er&\  Assemblr.  approved.  Aiucuat  22,  1911 
<Lft\ni  1011,  p.  172).  (3)  Tliat  the  note  sued 
on  Is  void,  becaiue  the  sacks  did  not  have 
marked  or  branded  thweon  the  BoaroBS  and 
the  li^redients  from  which  the  available 
phosphoric  add  and  nitrogen  and  potash  were 
generated  and  obtained.  (4>  That  the  note 
saed  on.ls  vtdd  and  nncollecttble,  because  ISO 
of  the  sacks  of  fertilizer  were  not  tagged 
with  tax  tags  as  the  law  provides.  (5)  That 
the  note  sned  on  Is  uncollectible  becaiue  the 
words  "High  Grade"  were  branded  upon  eadi 
■of  the  sacks,  when  the  same  was  not  a  com- 
plete fertilize,  as  indicated  by  the  guar- 
an  teed  analysis  branded  upon  said  sacks  as 
hereinbefore  set  forth.  (6)  That  the  fertU- 
Izer  was  inf^ior  in  qnality,  and.  hj  reason 
-of  the  deficiency  in  the  valne  of  the  crops 
wbttai  the  defendant  made  below  those  wbldi 
he  would  have  made  had  the  fertilizer  been  as 
guaranteed,  he  has  been  damaged  In  tbe  sum 
of  $3,000,  for  which  sum  be  prays  Judgment 
against  the  plaintifT. 

The  plaintiCr  demurred  to  the  answer  apon 
tbe  following  grounds:  (1)  That  no  merttorl- 
oos  defense  Is  set  forth;  (2)  that  the  defend- 
ant seeks  to  claim  double  damages  by  way 
of  penalty,  and  also  damages  by  reason  of 
the  fact  that  the  commercial  value  of  the 
fertilizer  was  more  than  3  per  cent  below 
tbe  guaranteed  value;  (3)  that  the  allega- 
tion In  reference  to  the  actual  percentage  of 
nitrogen  which  the  fertilizer  contained  as  de- 
termined by  an  official  analysis  la  a  bare 
conclnslon  of  tbe  pleader,  there  being  no  facts 
set  forth  to  show  that  the  analysis  was  such 
as  by  law  bad  any  binding  force  or  effect 
upon  the  plaintiff;  (4)  that  tbe  defense  that 
the  plaintiff  failed  to  brand  on  the  sacks  the 
sources  from  which  the  ingredients  of  tbe 
fertilizer  were  taken  is  not  good  in  law;  (5) 
that  tbe  paragraph  of  the  answer  which 
avers  that  some  of  the  sacks  of  fertilizer 
were  not  tagged  set  forth  no  valid  defense; 
<6)  that  the  paragraph  In  the  answer  aver- 
ring that  the  note  was  void  because  the 
words  "High  Grade"  were  branded  upon  the 
sacks  set  forth  no .  valid  defense ;  and  (7) 
that  the  paragraphs  of  the  answer  claiming 
-damages  by  reason  of  a  de'ficiency  in  the 
-crops  set  forth  no  defense,  and,  if  valid  as 
A  defense  at  all,  the  defendant  should  be  re- 
-gulred  to  elect  whether  be  will  recover  the 
penalty  prescribed  by  the  act  of  August  22, 
1911,  or  actual  damages.  The  trial  judge 
sustained  the  ground  raising  the  point  that 
the  plaintiff  was  not  required  to  mark  upon 
the  sacks  the  sources  and  ingredients  from 
which  the  acid,  potash,  and  nitrogen  were 
-generated  and  obtained,  and  overruled  all  of 
the  other  grounds  of  the  demurrer.  To  this 
ruling  the  plaintiff  excepted  pendente  lite. 
The  trial  resulted  In  a  verdict  in  favor  of  the 
plaintiff  for  $978  principal,  $33.64  interest, 
and  $9&19  attorney's  fees.  The  plaintiff  and 
tbe  def&idant  each  filed  a  motion  for  a  new 


trial,  and  both  motions  were  overruled. 
Each  excepted.  The  plaintiff  assigns  error 
upon  the  overruling  of  its  demurrer  to  the 
defendant's  answer,  and  upon  the  overruUi^ 
of  its  motion  for  a  new  trial,  and  the  defend- 
ant complains  of  the  overruling  of  his  motion 
for  a  new  trial,  which  was  based  solely  upon 
the  ground  that  a  verdict  In  his  favor  was 
demanded,  becanae  the  undisputed  evidence 
showed  that  some  of  the  fertilizer  had  not 
been  tagged  as  required  by  law. 

[1]  1.  We  have  alrea^  held  that  a  note 
glren  for  fertilizer  Is  not  void  merely  be- 
cause the  tax  tags  were  not  attached  to  the 
packages  containing  tbe  fertilizer.  HUlla  v. 
Comer,  13  Ga.  App.  — ^  78  S.  E.  1107.  That 
decision  was  based  ufton  the  construction 
of  the  act  or  December  18,  1901  (Civil  Code. 
I  1771  et  sea-).  The  dedstoh  in  Zipperer  v. 
Doyle,  124  Ga.  899,  53  S.  B.  506,  holding 
that  no  recovery  could  be  had  for  tbe  pur^ 
chase  price  of  fertilizer  which  was  not  tag- 
ged as  required  by  law,  dealt  with  a  sale 
made  prior  to  the  date  upon  which  the  act 
of  1901  went  Into  effect  Under  the  law  as  it 
stood  prior  to  the  passage  of  that  act,  an 
obligation  for  tbe  purchase  price  of  fertiliz- 
er could  not  be  collected  If  it  appeared  that 
the  fertilizer  bad  not  been  tagged  as  re- 
quired by  law.  This  Is  not  true,  however, 
under  the  act  of  1901,  nor  is  there  anything 
In  the  act  of  August  22.  1911  (Acts  1911.  p. 
172),  rendering  uucollecttble  an  obligation  fOr 
fertilizer  merely  because  it  has  not  been 
tagged  as  required  by  law. 

[2]  2.  By  the  Civil  Code,  i  1774,  it  Is  pro- 
vided that,  if  the  commercial  value  of  fer- 
tilizer shall  fall  3  per  cent  below  the  guar- 
anteed total  commercial  value  of  the  ferti- 
lizer, any  note  or  obligation  given  in  pay- 
ment therefor  would  be  collectible  by  law 
only  for  the  amount  of  actual  total  value  as 
ascertained  by  an  official  analysis  of  the  fer- 
tilizer made  by  the  department  of  agricul- 
ture. By  section  2  of  tbe  act  of  August  22, 
1911,  It  la  provided  that,  If  tbe  actual  value 
of  the  fertilizer  fall  more  than  3  per  cent 
below  the  guaranteed  commercial  value,  the 
vendor  shall  be  liable  in  damages  to  the  pur- 
chaser In  the  sum  of  25  per  cent  of  the 
purchase  price,  plus  the  shortage  of  such 
commercial  fertilizer.  It  is  thus  expressly 
declared  that  the  purchaser  may  both  recov- 
er the  penally  and  set  off  the  difference  be- 
tween tbe  actual  valne  and  the  guaranteed 
value,  if  such  difference  Is  more  than  8  per 
cent 

[3]  3.  Section  1775  of  tbe  CIvU  Code  pro- 
vides that  "the  words  'High  Grade*  shall 
not  appear  upon  any  bag  or  other  package  of 
any  complete  fertilizer  which  complete  fer- 
tilizer contains  by  Its  guaranteed  analysis 
less  than  10  per  cent  available  phosphoric 
acid,  1.85  per  cent  nitrogen,  •  •  •  or  a 
grade  or  analyeds  of  equal  total  commercial 
value."  Section  643  of  tbe  Penal  Code  makes 
it  a  misdemeanor  to  sell  any  fertilizer  wlth- 
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out  having  compiled  with  the  provislona  of 
law  as  to  inspection,  analjBis,  and  sale  of 
the  fertilizer.  This  section  seems  to  be 
broad  enough  to  include  a  false  brand  of  the 
words  "high  grade"  upon  a  fertilizer  which 
contains  less  than  10  per  c^t  of  available 
phosphoric  acid  and  1.66  per  cent  nitrogen, 
or  a  grade  not  of  equal  total  commercial 
value.  Sections  3  and  4  of  the  act  of  1911 
provide  that,  If  there  shall  be  a  deficiency  of 
more  than  10  per  cent,  below  the  guaranteed 
anal>'8is  of  the  fertilizer  as  published  and 
branded  on  the  sacks  or  packages,  the  ven- 
dor so  publishing  the  analysis  and  the  fertil- 
izer shall  be  liable  to  the  parcliaser  In  the 
sum  of  25  per  cent  of  the  purchase  price, 
plus  the  shortage  of  the  fertilizer.  While 
the  section  of  the  Penal  Code  above  referred 
to  makes  it  a  misdemeanor  to  violate  any  of 
the  laws  In  reference  to  the  analysla,  sale, 
and  Inspection  of  fertilizer,  yet,  in  constm- 
Ing  this  section  in  connection  with  the  ex- 
isting laws  upon  the  subject  of  inspection,  an- 
alysis, aud  sale  of  fertilizer,  we  do  not  think 
that  the  mere  fact  that  the  words  "High 
Orade"  were  branded  upon  a  package  of  fer- 
tilizer which  contained  less  than  1.66  per 
cent  nitrogen  renders  an  obligation  given  for 
the  purchase  price  of  the  fertilizer  entirely 
void.  XJnder  the  act  of  1901,  a  deficiency  of 
less  than  3  per  cent,  was  regarded  as  immate- 
rial, and  as  not  affecting  the  right  of  the  sell- 
er to  recover  the  full  amount  of  the  purchase 
price.  It  has  always  been  illegal  for  the 
seller  of  fertilizer  to  brand  upon  the  pack- 
age an  analysis  showing  a  value  more  than 
3  per  cent  above  the  actual  value  of  the  fer- 
tilizer. But  in  such  a  case  the  remedy  of 
the  purchaser  Is  not  to  defeat  collection  of 
the  entire  purchase  price,  but  simply  to  re- 
duce it  to  an  amount  which  would  represent 
the  difference  between  the  guaranteed  value 
and  the  actual  value  of  the  fertilizer.  The 
act  of  1911  gives  an  additional  remedy,  to 
wit,  the  collection  of  a  penalty  from  the 
seller.  Under  that  act,  if  any  fertilizer  shall 
prove  deflcdent  in  any  of  Its  ingredients  as 
guaranteed  or  branded  thereon^  and  if,  by 
reason  of  such  deficiency,  the  commercial 
value  of  the  fertilizer  shall  fail  S  per  cent 
below  the  guaranteed  value,  then  the  vendor 
Is  liable  In  damages  to  the  purchaser  In 
the  sum  of  25  per  cent  of  the  purchase  price, 
plus  the  shortage,  and,  If  the  vendor  brand 
a  false  or  incorrect  analysis  on  the  fertil- 
izer, and  there  is  a  deficiency  of  more  than 
10  per  c&it  below  the  guaranteed  analysis 
thus  branded,  he  is  liable  to  the  purchaser  in 
the  sum  of  25  per  cent,  of  the  purchase  price 
plus  the  shortage.  Where  there  has  been  a 
'false  branding,  and  where  the  fertiliser  sold 
proves  deficient,  the  remedy  of  the  pur- 
chaser Is  to  recover  the  damages  provided 
for  by  the  act  of.  1911,  plus  ttie  difference 
between  the  actual  commercial  value  and  the 
guaranteed  commercial  value  of  the  fertil- 
izer. We  do  not  think  the  mere  marking  of 
the  words  "High  Orade"  on  a  package  of 


fertilizer  which  contains  less  than  1.66  per 
cent  nitrogen  would  have  the  effect  to  de- 
feat the  collection  of  the  entire  purchase 
price.  Taking  all  of  the  provisions  of  law  up- 
on the  subject  together,  the  remedy  *  of  the 
purchaser  is  simply  to  reduce  the  amount 
of  recovery  as  provided  fOr  in  the  Code  and 
the  act  of  1911. 

[4]  4.  The  defendant  accepted  the  fertil- 
izer upon  the  express  stipulation  in  the  note 
that  the  payee  refused  to  make  any  warranty 
or  representation  as  to  quality  of  the  fertil- 
izer, but  left  the  purrfiaser  to  rely  solely 
upon  the  fact  that  the  laws  of  the  state  had 
been  compiled  with.  If,  therefore,  the  seller 
had  complied  with  all  of  the  laws  In  refer- 
ence to  the  analysis,  inspection,  and  sale 
of  the  fertilizer,  the  purchaser  could  not 
defend  upon  the  ground  that  the  fertilizer 
was  deficient  in  quality,  and  that  he  bad 
been  damaged  by  reason  of  the  fact  that  his 
crops  were  poor.  If  the  s^ler  complied  with 
the  laws,  then  the  purchaser  got  what  he 
bought,  that  ia,  a  fertilizer  which  had  been 
sold  after  compliance  with  all  the  laws  of 
the  state  by  the  seller.  The  seller  expressly 
declined  to  warrant  the  quality  of  the  fer- 
tilizer. The  purchaser  accepted  the  limited 
warranty.  He  is  bound  by  his  contract,  and 
the  only  defenses  available  to  him,  in  the 
absence  of  fraud,  are  that  the  seller  failed 
to  comply  witli  some  of  the  laws  of  the 
state,  and  that  for  this  reason  the  purchaser 
has  been  damaged.  Jackson  v.  Langston, 
61 -Ga.  392;  Alien  v.  Young,  62  Ga.  617; 
Patterson  v.  Ramspeck,  81  Ga.  808,  10  S.  E. 
390 ;  Pryor  v.  Ludden  &  Bates,  134  Ga.  288, 
67  S.  E.  654,  28  L.  R.  A.  (N.  S.)  267.  The 
measure  of  the  purch^er's  damages  is  fixed 
by  law,  and  is  limited  to  a  recovery  of  the 
difference  between  the  guaranteed  commer- 
cial value  of  the  fertilizer  and  the  actual 
commercial  value,  together  with  the  penalty 
prescribed  by  the  act  of  1911.  This  being 
true^  it  is  unnecessary  to  determine  whether. 
If  there  had  been  no  such  stipulation  in  the 
note  limiting  tiie  warranty,  the  defendant 
might  have  recovered  the  penalty  and  also 
damages  for  a  breach  at  the  Implied  war- 
ranty. 

tl]  B.  Error  Is  assigned  upon  the  adml»- 
slon  In  evidence  of  a  certified  copy,  from  Oie 
office  of  the  commissioner  of  agriCDlture, 
of  what  purported  to  be  an  offldal  analysU 
made  by  the  state  chemist  of  certain  fotU- 
Izer.  Upon  the  face  of  this  docnmoit  it  ap- 
peared that  the  Arlington  Oil  ft  Ouano  Com- 
pany bad  registered  with  the  commissioner  of 
agriculture  during  the  season  of  1011  and  1912 
a  brand  of  fertilizer  known  as  the  "Arling- 
ton High  Grade,"  with  a  guaranteed  analysis 
of  available  phosphoric  acid  of  10  per  c«lL, 
nitrograi  1.6S  per  cent,  and  potash  2  s» 
cent.;  that  upon  the  analysis  made  by  the 
state  chemist  the  brand  thus  reglsta:«d 
actually  contained  10  per  cent,  phosphoric 
add,  1.6S  per  cent  nitrogen,  and  2.04  per 
cent  potash;  that  the  guaranteed  oommer- 
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"as  $17.37,  and  tbe  actual  value, 

the  Btate  chemist,  was  fl6.16. 
rovldes  that  all  persons  desiring 
lizer  in  this  state  most  file  with 
iloner  of  agrictiltnre  the  name 
ad  of  fertilizer  and  the  ^ua ran- 
is thereof,  and  before  offering 
r  sale  mast  brand  on  each  pack- 
ranteed  analysis  of  tbe  fertilizer, 
teed  analysis  thoa  fixed  by  the 
remain  nniform  throughout  the 
for  which  it  la  registered,  and 
lall  the  grade  be  lowered,  though 
ons  of  tbe  constituents  may  be 
that  the  decrease  of  one  may 
Lted  in  value  by  the  increase  in 
uch  change,  however,  to  receive 
1  of  the  commissioner  of  agri- 
e  cavil  Code,  ||  1771,  1772,  1777. 
.  brand  of  fertilizer  thus  regls- 
alyzed  by  the  state  chemist,  a 
h  official  analysis  on  file  in  the 
of  agriculture  is  admissible  in 
any  of  the  courts  of  this  stace 
of  an  issue  involving  the  merits 
llzer.    Civil  Code,  {  1773.  The 

made  by  the  objection  to  the 
f  the  certified  copy  of  the  anal- 
it  does  not  appear  to  have  been 

of  any  fertilizer  sold  to  the  de- 
e  do  not  understand  the  law  to 
ore  an  official  analysis  made  by 
lemlst  Is  admissible  in  evidence, 
ear  that  some  of  tbe  particular 
ertltlzer  sold  to  a  purchaser  has 
awn,  sent  to  the  department  of 
and  analyzed  by  the  state  chem- 
:be  fertilizer  sold  under  tbe  same 
esumed  to  contain  substantially 
^edlents  in  the  same  proportions. 
9  forbidden  by  law  to  change  the 
after  the  registration  of  the  par- 
d  of  fertilizer.   When,  therefore, 

registered  with  the  commlsslon- 
rulture  the  brand  of  fertilizer 
he  "Arlington  High  Grade,"  the 

is  that  all  of  the  fertilizer  of 
contains  substantially  the  same 

ment  offered  in  evidence  shows 
ce  that  it  contains  an  analysis, 
e  state  chemist,  of  tbe  brand  of 
nown  as  the  "Arlington  High 
nufactured  and  sold  by  the  Ar- 
&  Guano  Company.  It  is  Imma- 
lat  time  this  analysis  was  made, 
lat  particular  package  or  lot  of 
s  sample  from  which  the  analysis 
aken.  All  that  tbe  law  requires 
hould  be  an  official  analysis  of 
if  fertilizer  put  on  the  market 
DtlfT.'made  by  the  state  chemist 
le  after  the  brand  was  register- 
department  of  agriculture.  The 
ot  presume  that  the  seller  has 
law  by  changing  the  constituent 


elements  of  fertilizer  after  the  brand  has 
been  registered,  but  will  indulge  the  con- 
trary presumption  that  no  such  change  has 
been  made,  and  that  the  fertilizer  sold  to 
the  defendant  actually  contained  the  same 
constituent  elements  as  did  the  fertilizer 
analyzed  by  the  state  chemist  Of  course, 
as  suggested  by  counsel  for  tbe  fertilizer 
company,  it  would  be  quite  an  easy  matter 
for  evffly  purchaser  of  fertilizer  to  with- 
draw a  sample,  and  have  it  analyzed  by 
the  state  chemist,  and  retain  the  analysis  for 
use  at  any  time  it  might  become  material 
to  his  interest  But  we  do  not  understand 
that  the  law  places  this  burden  on  a  pur- 
chaser of  fertilizer.  He  has  a  right  to  as- 
sume that  the  seller  has  complied  with  the 
laws,  and  that  the  guaranteed  analysis  as 
branded  upon  the  package  is  substantially 
the  same  as  would  appear  from  an  actual 
analysis  of  the  fertilizer.  The  official  an- 
alysis made  by  the  state  chemist  of  any  of 
the  fertilizer  at  any  time,  which  la  of  rec- 
ord in  the  department  of  agriculture,  is 
available  to  any  person  who  may  desire 
to  use  It,  and  a  certified  copy  of  such  anal- 
ysis Is  admissible  in  any  of  the  courts  of 
this  state  when  it  becomes  material  to  deter- 
mine tbe  actual  Ingredients  contained  in  the 
fertilizer.  Any  other  rule  would  entirely 
destroy  the  right  of  the  purchaser  to  plead 
and  prove  the  deficiency,  if  he  had  foiled 
to  withdraw  from  the  particular  lot  sold 
to  him  a  sample  for  the  purpose  of  analysis 
by  tbe  state  chemist  And  we  do  not  tblnk 
tbe  law  was  designed  to  have  this  effect 
There  is  no  law  which  prohibits  a  seller 
or  manufacturer  of  fertilizer  from  raising 
the  grade  after  it  has  been  registered  with 
the  commissioner  of  agriculture.  So  that 
if  In  a  particular  case  the  seller  could  show 
that  since  the  analysis  relied  on  by  the 
purchaser  was  made,  the  grade  of  the  fertili- 
zer had  been  raised,  and  the  fertilizer  ac- 
tually sold  to  the  purchaser  did  contain 
Ingredients  which  were  equal  to  those  con- 
tained in  the  guaranteed  analysis,  this  would 
be  a  complete  reply  to  the  official  analysis 
made  by  the  state  chemist  There  was  no 
attempt,  however,  in  the  present  case  to 
meet  the  evidence  of  tbe  constituent  elements 
of  the  fertilizer  as  shown  by  the  official 
analysis,  and.  In  the  absence  of  something  to 
Impeach  Its  correctness,  It  would  be  conclu- 
sive upon  the  parties. 

[6]  6.  While,  under  our  view  of  the  law, 
the  trial  judge  erred  In  not  striking  certain 
portions  of  the  answer,  the  verdict  Indicates 
that  it  could  not  have  been  based  upon  any 
portions  of  the  answer  which  should  have 
been  stricken,  and  one  of  the  principal  er- 
rors made  by  the  court  was  corrected  by 
overruling  the  defendant's  motion  for  a  new 
trial.  For  these  reasons,  the  Judgments 
overruling  both  motions  for  a  new  trial  wUi 
be  affirmed. 

Judgment  in  both  cases  affirmed. 
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OCILLA.  SOUTHERN  R.  CO.  t.  MORTON. 
(No.  4,888.) 

<CDnrt  of  Appeals  of  Geoigia.   Aug.  26,  1913. 
Behttiing  Denied  Oct  8,  lfll&) 

(Sylldbiu  »v  th0  Court.} 

1.  Bills  and  Notes  (i  123*)— Dbavt  EIxecutkd 

BT  PBESIDBNT — LlABILITT  OT  COBPOBATION. 
Recovery  ma?  be  had  against  a  railway 
<H)mpany  upon  an  obligation  signed  merely  by 
one  descriSing  falmBeli  as  "piealdenV  upon 
proof  that  both  parties  to  the  contract  onder^ 
stood  that  it  was  the  obligation  of  the  railway 
company,  and  that  the  company  received  the 
consideration  furnished  by  the  other  party,  and 
either  autlioriced  the  execution  of  the  contract 
in  its  behalf  or  ratified  it  thereafter. 

[Ed.  Note.r-Fot  other  cases,  see  Billa  and 
Notes,  Cent.  Dig.  H  280-267,  SOS;  Dec.  Dig. 
S  123.*] 

2.  COBPORATIOnS  (S  426*)— OOHTBAOT  OF  PB»- 

IDENT— Ratification. 

The  president  of  a  corporation  has  no  au- 
thority, by  virtue  of  his  office  alone,  to  contract 
in  its  behalf.  But  knowledge  of  the  president 
is  imputable  to  the  corporation.  If,  therefore, 
the  president,  without  authority,  execute  in  be- 
half of  the  corporation  a  contract  and  the  cor- 
poration retain  and  use  the  condderadon  fur- 
nished by  the  other  party,  it  cannot  repudiate 
the  contract  The  principal  cannot  ratify  so 
mudi  of  an  unauthorized  contract  as  operates 
in  his  favor  and  repudiate  the  obligation  as- 
sumed iu  its  behalf  oy  the  person  claiming  to 
Act  as  ita  agent 

[Ed.  Note.~For  other  cases,  see  Corporations, 
Cent.  Dig.  K  1596. 1702-1704.  1707, 1708, 1710- 
1716;  Dec.  Dig.  }  426.*] 

3.  Denial  of  Cebtzosabi. 

No  material  error  was  committed  by  the 
dty  court,  and  the  judge  of  the  superior  court 
did  not  err  in  refusing  to  sanction  the  eertloiari. 

Error  from  Soperior  Cour^  Berrien  Conn- 
1t;  W.  B.  Thomas,  Judge; 

Action  by  J.  O.  Morton  against  the  Ocllla 
Southern  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

J.  D.  Lovett,  of  Nashville,  Blklns  A  Wall, 
of  ntzgerald,  and  H.  J.  Quincey,  of  Ocllla, 
for  plaintiff  in  error.  Hendriclcs  &  Ofaristiaii, 
of  Nashville  for  defendant  in  error. 

POTTLE,  J.  Morton  sued  the  Ocllla 
Southern  Railroad  Company  upon  a  draft  of 
which  the  following  is  a  copy:  "Nashville, 
Ga.,  March  22,  1912.  After  ten  days  pay  to 
the  order  of  Hendricks  &  Christian,  in  trust 
for  J.  G.  Morton,  ($500.00)  five  hundred  dol- 
lars. Value  received.  Charge  to  account  of 
J.  A.  J.  Henderson,  President  To  First  Na- 
tional Bank,  Ocilla,  Ga."  At  the  bottom  of 
the  draft  was  the  following  notation:  "Arbi- 
tration as  to  consideration  of  this  check  to  be 
had  in  ten  days."  The  draft  was,  before  suit, 
delivered  to  Morton  by  Hendricks  &  Chris- 
tian, the  trustees,  ^e  petition  as  amended 
made  substantially  the  following  all^attons: 
The  draft  sued  on  is  the  obligation  of  the 
defendant  railway  company,  being  executed 
by  its  president,  Henderson.  The  considera- 
tion for  the  draft  was  a  right  of  way  for 


the  railroad  company  through  and  adjacent 
to  lands  of  plaintUTs  wife,  for  whom  be  was 
agent  In  the  transaction.  Henderson,  the 
president  of  defoidant  company,  had  exclu- 
sive control  of  securing  rights  of  way  for 
the  company,  and  by  the  execution  and  de- 
livery of  the  draft  it  was  enabled  to  and  did 
construct  its  road  through  the  property  of 
plaintiff's  wife,  by  means  of  which  the  com- 
pany was  enabled  to  complete  its  niilway 
line  into  Nashville.  After  giving  said  draft 
the  company,  with  full  knowledge  thereof, 
bnilt  its  line  through  the  property  of  plain- 
tUTs  wife,  and  thereby  ratified  the  con- 
tract made  by  Its  president,  and  it  continues 
to  ratify  said  contract  by  using  the  line  of 
railway.  The  stipulation  In  the  draft,  for 
arbitration,  was  intended  by  the  parties  to 
mean  that  an  arbitration  in  reference  to  the 
amount  to  be  paid  by  the  company  should  be 
had  within  10  days.  PlaintUE  selected  bis 
arbitrator  within  doe  time,  and  the  dtf end- 
ant  Defected  and  refused  to  arbitntei  Tbe 
draft  was  duly  presented  to  the  drawee  bank 
and  to  Hoiderson,  and  p^ment  refnsed  by 
botlL  Henderson,  in  ^vtng  tbe  draft,  and 
Morton  and  his  wife,  in  rec^vlng  It;  knew 
and  bdleved  that  It  was  the  obUgatlim  of 
the  defendant  railway  company.  Demarrera 
to  the  petition  as  amended  were  orerruled. 
At  the  oon<andon  of  the  erldrace  the  oonrt 
directed  a  verdict  for  the  plalntUC.  Tba  de- 
fendant applied  for  a  certiorari  and  Ibe 
sanction  of  the  petition  was  refused. 

[1]  1.  The  main  taislsteDce  of  the  plaintiff 
in  error  is  that  tiie  draft  sued  tm  was  tbe 
individual  obligation  of  Henderson,  Hie  addi- 
tion of  the  word  "president"  btsiag  merely 
d^riptive  of  the  person,  and  that  no  suit 
upon  the  draft  can  be  maintained  against 
tbe  defendant  railroad  company.  Where  one 
executes  a  contract.  It  is  presumed  to  be  bis 
individual  undertaking,  even  though  he  may 
add  after  his  signature  such  a  word  of  de- 
scription as  "agent"  or  "president"  or  "ad- 
ministrator," and  the  like.  Civil  Code,  | 
3570.  Ad  obligation  so  signed  Is  presumptive- 
ly the  Individual  undertaking  of  the  person 
signing,  and  it  has  been  held  that,  when  sued 
upon  it  as  an  individual,  he  is  estopped  to 
deny  that  It  is  his  Individual  undertaking. 
If  there  is  nothing  In  the  writing  to  indi- 
cate that  be  was  contracting  in  behalf  of 
another.  Graham  v.  Campbell,  66  Ga.  262. 
But  It  does  not  follow  that,  If  the  Indirldual 
executing  the  instrument  In  fact  and  within 
the  knowledge  of  the  other  party  did  so  in 
behalf  of  another,  the  real  party  may  not  be 
sued  upon  proof  of  these  facts.  The  general 
rule  and  the  qualification  thereto  are  thus 
stated  in  Burkhalter  v.  Perry  Brown,  127  Ga. 
438,  56  S.  E.  631,  119  Am.  St  Rep.  343:  "If  an 
agent  make  a  note  in  his  own  name,  and  add 
to  his  signature  the  word  'agent,'  and  there 
is  nothing  on  the  note  to  Indicate  who  Is  the 
principal,  the  word  'agent'  will  be  treated  as 
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dcacripOo  perwHUB,  and  be  wDl  be  liable  Juat 
u  if  tbe  word  'agents  was  not  added.  Aa  a 
goaeral  rale,  where  a  negotiable  instrument 
iB  executed  by  an  agent,  with  no  indication 
on  tbe  face  of  Uie  instrument  who  the  prin- 
cipal 18,  Oie  princU»i  will  not  be  liable  tb^e- 
on,  althon^  tbe  agmt,  in  neentlng  tb»  In- 
Btroment,  add  tbe  word  'agent'  to  bis  algna- 
tnre."  In  the  oiAnlon  the  law  la  thus  stat- 
ed: "A  w^-ZBCogDlzed  exeeptian  to  the  gen- 
eral role  stated  springs  frran  the  law  mer- 
chant Where  a  negotiable  iiwtrument  is 
executed  by  an  agent,  without  anffldratly  in- 
dicating on  its  face  who  the  prindpia  Is, 
parol  evidence  cannot  be  introduced  to  charge 
tbe  principal,  although  he  executed  the  in- 
stnunoit  as  agent  and  added  tbe  word  'a^t^ 
to  his  signature.  This  ex(!eptlon  to  the  rale 
is  based  upon  the  reason  that  'each  party 
who  takes  a  negotlBble  inatnunent  makes  his 
contract  wltb  the  parties  who  appear  on  its 
face  to  be  bound  for  its  payment  It  is  a 
"courier  without  luggage,"  whose  counte- 
nance is  its  passport;  and. In  suits  upon  ne- 
gotiable instruments  no  evidence  Is  admissi- 
ble to  charge  any  person  as  a  principal 
thereto,  unless  his  name  in  some  way  is  dis- 
closed upon  the  Instrument  Itself.'  1  Clark 
&  Skyles  on  Agency,  328a;  1  Daniel, 
Inst  i  803.  But  this  exception  In  favor  of 
negotiable  Instraments  Itself  contains  an  ex- 
ception ;  and  that  Is,  as  between  the  immedi- 
ate parties  to  a  bill  or  note,  it  may  be  shown 
by  parol  that  the  instrument  was,  to  the 
knowledge  of  the  parties,  intended  to  be  the 
obligation  of  the  principal,  and  not  of  the 
B^ent  and  that  It  was  given  and  accepted  as 
such.  Metcalf  t.  WllUams  1104  V.  8.  «3,  26 
L.  Ed.  665];  Mechem  on  Agency,  |  443.'* 
This  decision  is  decisive  of  the  controlling 
question  in  the  case.  It  Is  averred  In  the 
petition  that  in  making  the  draft  Henderson 
was  acting  for  his  principal,  the  defendant 
railroad  company,  that  the  draft  was  not  his 
individual  obligation,  that  all  parties  at  in- 
terest so  understood  it,  and  that  the  rail- 
road company,  and  not  Henderson,  received 
the  consideration  furnished  by  the  payee  in 
return  for  the  execution  of  the  draft  These 
auctions  bring  the  case  aqnarely  within 
the  decision  above  cited. 

[t]  2.  It  is  claimed,  however,  that  It  does 
not  appear  that  Henderson  tiad  authority  to 
contract  in  behalf  of  the  defendant  corpora- 
tton.  The  president  of  a  corporation  has  not, 
by  virtue  of  his  office  alone,  power  to  con- 
tract in  its  behalf.  His  presumptive  authori- 
ty extends  only  to  presiding  and  voting  as  a 
director.  Minnesota  Lumber  Co.  v.  Hobb,  122 
Ga.  20,  24,  4d  S.  E.  783;  Swindell  v.  Baln- 
btldge  Bank,  8  Oa.  App.  366,  370,  60  S.  B.  13 ; 
Great  Sonthera  Accident  Co.  v.  Guthrie,  70 
8.  B.  162L  .The  petition  alleges,  however,  that 
Hendexaon,  aa  president,  was  by  tbe  corpora- 
tion, given  enilnalve  control  over  the  matter 
of  obtaining  rigbta  at  way  for  tbe  railroad 


company,  and  tliat,  by  bnildli^  the  line 
through  tbe  propoty  of  plaintiff's  vrife,  it 
ratified  the  contract  of  sale.  It  is  Insisted, 
however,  that  the  proof  does  not  show  that 
anthort^  vaa  conferred  upon  Henderson  to 
contract  with  plaintiff.  Even  If  this  be  trae, 
the  evidence  doea  show  ratification  of  tbe 
contract  Ratifl cation  must  of  course  be  wltb 
knowledge  of  the  facts;  bat  tbe  knowledge 
of  the  president  Henderson  was  Impntable  to 
the  company.  Johnson  t.  Mtoa.  Ina.  Co.,  123 
Ga.  404,  SI  S.  IL  839.  lOT  Am.  St.  Rep.  92; 
Diamond  Power  Go.  v.  Oity  of  West  PiAnt,  11 
Oa.  App.  B8&,  76  &  B.  906.  The  company  wu 
chargeable  with  knowledge  that  it  had  no 
ris^t  to  take'  or  damage  the  iwoperty  of  liie 
plalntUTi  wife  without  flrst  pajring  Just  com> 
penaatlim.  Hence  It  must  haTe  known  that 
permission  to  use  tbe  property  had  been  ac- 
quired, and  It  was  bound  to  ingnlre  into 
tbe  terms  and  oondltiona  upon  wbicb  the  per- 
mission bad  been  granted.  It  oonld  not,  by 
using  tbe  pnqverty,  ratify  tbe  act  of  Hen- 
dason  in  acquiring  It,  and  then  repudiate  bis 
promise  to  pay  for  its  nse.  The  defoidant  did 
not  deny  that  Henderson  was  its  preddent^ 
and  there  was  enough  evidence  to  justify  the 
InCeroice  that  be  waa.  Tbe  deeds  objected 
to  were  not  an  esawtlal  part  of  tbe  plaintllTa 
case,  bnt  their  admission  did  tbe  defondant 
no  hann. 

[9]  There  was  no  material  error  committed 
by  tbe  dty  court,  and  the  judge  of  the  supe- 
rior court  did  not  err  in  refusing  to  sanction 
tlie  petition  fbr  certiorari. 

Judgment  afllnned. 


GBANTHAH  T.  LANCB.   (No.  4,6664 
(Court  of  Appeals  of  Georgia.    Oct  T,  191S.J 

(SvUahu*      th9  OourtJ 

1.  POSSESSOBT  WAKaAKT  Q  2*)— nKIFBBVT  IN 

Hahos  or  Agent. 

Where  persooftl  property  has  been  left  by 
the  owner  with  an  agent,  to  be  kept  by  the  lat- 
ter until  called  for,  and  the  agent  refases  to  de- 
liver it  on  demand,  a  possessory  warrant  will 
lie  for  its  recoven.  Meredltb  t.  Knott  34  Ga. 
222:  Sheriff  v.  Thompson,  116  Ga.  486,  42  8. 
E.  738;  AUen  v.  Wheeler.  121  Oa.  277V  48  S. 
E.  923.  In  such  a  case  tbe  general  rule  that 
the  posseasion  muat  have  been  acquired  either 
violently  or  frandnlently  doea  not  apply. 

[Ed.  Note.— For  other  caaea,  aee  Possessory 
Warrant  Cent  Dig.  |  2 ;  Dec.  Dig.  |  2.«1 

2.  PoSSBaSOBT  WaBBANT  (8  3*)— IiAWPTTI,  POS- 
SESSION BT  Defendant— Pbebtthftions. 

Under  the  evidence  it  did  not  appear  that 
tbe  d^endant  in  tbe  possessory  warrant  had 
been  in  peaceable  possession  of  the  property  in 
(lueation.  In  his  own  right  for  four  years  prior 
to  the  suing  out  of  the  warrant ;  and  the  dis- 
missal of  the  warrant  would  not  have  been  au- 
thorized upon  the  theory  that  the  defendant's 
possession  muat  be  presumed  to  be  lawful.  It 
appeared  without  dispute,  from  tbe  allegations 
of  the  petition  for  certiorari,  that  It  bad  not 
been  as  much  as  two  years  since  the  plaintiff  In 
the  possessory  warrant  had  the  right  to  demand 
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the  retarn  of  the  deed.   New  T.  Le  HaidT^  46 
Ga.  616 ;  McLeod  t.  Bozeman,  26  Ga.  177. 
_[£>].  Note.— For  other  casesi  see  Possessoi; 
Warrant,  Cent  Dig.  |  8;  Dec,  Dig.  |  3.*] 

3.  Ebroneous  Buuho. 

The  court  erred  in  refusing  to  canction  the 

certiorari. 

Bn-or  from  Superior  Court,  Fannin  Coun- 
ty; N.  A.  Morrla*  Judg& 

Possessory  warrant  by  W.  H.  Grantham 
against  C.  W.  Lance.  Warrant  dlamlased, 
and  plaintiff  brings  error.  Reversed. 

Tbos.  A.  Brown  and  Samuel  Allen,  both  of 
Bine  Bidge,  for  plaintiff  In  error.  Wm. 
Butt  of  Bine  Bldg^  for  defendant  In  error. 

BUSSEm  3.  Jodgmoit  rereraed. 


AI.EXANDEB  T.  PAITTEBSON.  (No.  4,9930 
(Court  of  Appeals  of  Georgia.   Oct  T.  191SJ 

(ayUttbua  bv  the  Oourt.) 
Saus  (S  472*)— Conditional  Salu— Opkba- 

TION  AS  TO  THIBD  PEESONS. 

A  contract  of  conditional  sale,  which  ia  in 
writing  and  duly  attested,  and  recorded  with- 
in 30  days  from  the  date  of  the  delivery  of 
the  property,  becomes  effective  as  against  third 
persons  from  the  date  of  the  delivery  of  the 
property,  even  though  the  date  of  the  execu- 
tion of  the  Contract  does  not  appear  therein. 
Civil  Code  1910,  iS  3318,  3319;  Tremere  v. 
Barfleld,  12  Ga.  App.  774,  78  S.  E.  728 :  Bond 
V.  Brewer,  96  Ga.  443,  23  S.  E.  421:  Rowe 
V.  Spencer,  140  Ga.  540,  79  S.  E.  144. 

lEd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  1366-1S76;  Dec  Dig.  |  472.*] 

Error  from  City  Court  of  Blakely;  B.  H. 
SbefBeld.  Judge. 

Actkm  betwerai  Base  Alexander  and  O.  L. 
Patterson.  There  was  a  Judgment  for  the 
latter,  and  the  former  brings  error.  Affirmed. 

Glessner  ft  Park,  of  Blakely,  for  plaintiff 
in  error.  Rambo  ft  Wright,  of  Blakely,  tor 
defendant  In  error. 

HILL,  a  J.  Judgment  affirmed. 


TTLER  ft  TOMLXNSON  t.  ABNETT. 
(No.  B,031.) 

(Court  of  Appeals  of  Georgia.    Oct  T,  19130 

fSvOa&Kf  by  the  OourtJ 

1.  New  Trial  (i  164*)— Sebvice  of  Bulk  Ni- 
si—Dismissal OF  Motion, 

A  rule  nisi  was  granted  on  a  motion  for  a 
Dew  trial,  and  ordered  served,  and  the  motion 
set  to  be  heard  at  the  next  regular  term  of  the 
court;  and  when  it  was  duly  called  at  that 
time  it  appeared  that  the  rule  nisi  had  not 
been  gerved,  nor  service  waived,  and  no  excuse 
for  failure  to  serve  was  shown.  Held,  that  the 
judge  did  not  abuse  his  discretion  in  dismissing 
the  motion,  for  want  of  service.  McMuUen  v. 
Citizeui^  Bank.  123  Ga.  400,  51  S.  E.  342 ; 
Smedley  v.  WilliamB,  112  Ga.  114,  37  S.  E. 


Ill ;  Connor  v.  State,  7  6a.  App. 

482. 

[Ed.  Note.— For  other  cases,  see 
Cent  Dig.  |S  312.  813 ;  Dec  Dig. 

2.  New  Trial  (|  156*)— Monor 
TaiAL— Failure  to  Serve  Ruij 
Where,  in  the  case  stated,  n 
the  court  to  continue  the  hearing  o 
tor  a  new  trial,  in  order  that  serv 
perfected,  and  no  reason  was  then  , 
failure  to  perfect  service  of  the  ml 
motion  as  previously  ordered,  and  i 
signed  why  the  continuance  shoulc 
except  for  the  purpose  of  perfectini 
trial  judge  did  not  err  in  refusing 
motion  for  a  continoance. 

[Ed.  Note. — For  other  cases,  see 
Cent  Dig.  I  316;  Dec  Dig.  |  ISe 

Error  from  City  Court  of  Bla 
Sheffield.  Judge. 

Action  between  Tyler  ft  Toi 
J.  B.  Amett  A  motion  for  ne 
dismissed,  and  Tyler  ft  Toiullns< 
ror.  Affirmed. 

Bambo  ft  Wright,  of  Blakely,  1 
In  error.  A.  H.  Gray,  ct  Blakely, 
ant  In  error. 

HILL,  0.  J.  Jadgment  afflnn< 


COLUMBIAN  NAT.  LIFE  IN 
HULKBT.    (No.  44»8 

(Court  of  Appeals  of  Georgia.  Ai 
Rehearing  Denied  Sept.  16.  IS 
Motion  for  Rehearing  Denied  Oc 

(Byttahut  by  the  Court. 
Insurance  ({  349*>— FoKRirtTBE 

NONPATMENT  Vf  PSSUUH  NOTE 
"The  failure  to  pay  a  promissc 
en  in  fHtyment  of  an  insurance  poD 
it  Is  stipulated  In  the  note  that  the 
of  the  same  at  maturity  will  avoid 
will  not  forfeit  the  policy,  where  th4 
dition  in  the  policy  ttself  providiu 
ture  for  the  nonpayment  of  notes, 
condition  as  to  forfeiture  for  noi 
maturity  of  a  note  given  for  the 
contained  only  in  the  note,  the  mi 
the  note  is  not  paid  at  maturity 
itself  avoid  the  policy.  Such  a  p: 
condition  aubsefjnent  of  which  t 
must  avail  itself  by  clear  and  oneqi 
The  decision  in  Arnold  v.  Empii 
Co.,  3  Ga.  App.  685,  60  S.  R  47( 
ling.  There  is  no  confiict  between 
in  that  case  and  the  decision  of  < 
Court  in  Stephenson  v.  Empire  Li 
Company,  139  Ga.  82,  76  B.  E.  ( 
StepbeUBon  Case  the  provision  rel 
feiture  for  nonpayment  of  premini 
contained  in  the  policy  itself,  in 
Case  it  was  in  the  premium  note 
the  instant  case  the  condition  Wa 
not  in  the  policy  contract  but  onl^ 
and  is  therefore  within  the  ruling  u 
Case.  Joyce  on  Insurance,  |  121 
Insurance,  {  S45e. 

[Ed.  Note.— For  other  cases,  se< 
Cent  Dig.  H  891«  895-9<^r»3; 
349.*] 

Error  from  City  Court  of  Afli 
Reid,  Jndge. 
Action  by  Janle  Mulkey  agal 
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tUonal  Life  Insurance  Company. 
:or  plalntur,  and  defendant  brings 
rmed. 

&  Latimer,  of  Atlanta,  for  plaln- 
'.  Anderson  &  Bountree  and  Hor- 
k  Burress,  all  of  Atlanta,  for  de- 
error. 

,  J.   Judgment  affirmed. 


lEINS  T.  GASEINS  et  aL 

IKINS  et  al.  t.  GASKINS. 
(Not.  4,979,  6,014.) 

appeals  of  Georgia.    Oct.  7,  1913.) 

(Bvllahiu  bv  the  Court.) 

AND  CONVEBSION  (§  13*)— NATUBB 

IT— Rbcovebt  or  Wbitten  Irstbu- 

urt  did  not  err  in  austaining  the 
sd  dismissing  tlie  plaintiff's  action 

Trover  will  not  lie  to  recover  pos- 

deed  executed  to  a  defendant,  or  of 
le  notes  and  certificates  of  deposit 
ihe  defendant,  upon  the  ground  that 
aga  were  improper!;  taken  in  the 
B  defendant,  when  they  should  have 
ed  to  the  plaintiff.  The  present  ac- 
ought  to  recover  an  apparent  muni- 
tle  of  the  defendant,  two  certain 

notes  payable  to  her,  and  a  time 
f  deposit  issaed  to  her,  and  in  none 
,pera  did  the  name  of  the  plaintiff 
irtfaermore,  under  the  allegations  of 
,  the  case  was  one  in  which  affirm- 
ble  relief  woald  have  been  required, 
tntiff's  remedy,  if  any,  lay  in  a  pro- 
Minity  to  which  all  persons  interest- 
sary  parties. 

For  other  cases,  see  Trover  and 

Cent.  Dig.  i|  103-106;  Dec.  Dig. 

ox  Dismissed. 

cision  Qpoa  the  main  bill  of  excep- 
controlling,  the  cross-bill  ia  dia- 

tal  SyOahut  by  Bditoriat  Staff.) 

(I  189*)— ClTT  COUET  OF  NaSH- 
tUTTABLE  JUBIBDIOnON. 

iction  of  trover  in  the  city  court  of 
to  amendment  changing  the  action 
ing  equitable  relief  is  not  permissi- 
jch  court  is  without  equitable  juria- 

.— For  other  cases,  see  Courts,  Cent. 
I,  412,  413,  429,  4S8;   Dec  Dig.  | 

om  City  Conrt  of  NashviUe;  C. 
n.  Judge. 

'  J.  B.  Gasklns  against  Doda  Gas- 
mother.  There  was  a  judgment 
tbe  action,  and  plaintiff  brings 
rmed,  and  cross-bill  of  exceptions 


iHiastain  ft  Gaskins,  of  NashTllle, 
r  In  error.  B.  E.  Wilcox,  of  Tal- 
lefendants  In  error. 

L,  J.  J.  B.  Gasklns  brought  an 
«11  trover  against  Doda  Gasklns 


and  W.  T.  Blgell,  Sr.,  to  recover  possession 
of  a  deed  to  a  certain  house  and  lot  in  the 
town  of  Ray's  Mill,  two  notes  of  $600  each, 
executed  by  one  W.  D.  Lee,  and  a  certificate 
of  deposit  for  $1,380,  Issued  by  the  B.ink  of 
Mllltown,  The  action  was  dismissed  upon 
demurrer,  and  to  this  Judgment  exception  Is 
taken  In  tbe  main  bill  of  exceptions.  Prior 
to  tbe  judgment  of  dismissal  tbe  trial  judge 
allowed  an  amendment  to  tbe  petition  for 
ball,  and  tbe  allowance  of  this  amendment  Is 
tbe  subject  of  a  cross-bill  of  exceptions. 

[1]  In  tbe  original  afladaTlt  of  tbe  plaiutiff 
tbe  property  sought  to  be  recovered  was  de- 
scribed as  "one  warranty  deed  conveying  one 
house  and  lot  in  tbe  town  of  Bay's  Mill, 
*  *  *  taken  by  Docia  Gasklns  and  W.  T. 
Rlgell,  Sr.,  Ms  [the- plalntUTs]  money  having 
paid  for  said  property;  also  two  notes  for 
$600  each,  signed  by  W.  D.  Lee,  which  notes 
bad  been  taken  payable  to  Doda  Gaskins  to 
defraud  J.  B.  Gasklns  out  of  his  laud  and 
money,  tbe  same  being  part  of  tbe  purchase 
money  of  100  acres  of  land  sold  by  said  J.  B. 
Gasklns  to  said  W.  D.  Lee;"  and  also  a  cer- 
tificate of  time  deposit  Issued  by  the  Bank  of 
Mllltown  for  $1,380  to  Doda  Gasklns,  or  to 
W.  T.  Rlgell,  Sr.,  for  money  wblcb  belonged 
to  J.  B.  Gaskins.  In  tbe  amendment  tbe  peti- 
tioner set  forth  at  length  the  transaction  by 
means  of  wnlch  tbe  defendants  came  into 
possession  or  $3,000  aa  the  purchase  price 
of  the  tract  of  Uind,  whlcb  it  was  alleged  the 
plaintiff  had  authorized  them  to  sell  to  W. 
D.  Lee;  and  It  was  averred  that  the  house 
and  lot  at  Ray's  Mill,  wblcb  sbonUl  have 
been  conveyed  to  J.  B.  Gasklns,  reprpseuted 
a  portion  of  the  $3,000,  tbe  $1,000  in  notes 
another  portion,  and  the  remainder  bad  been 
deposited  as  evidenced  by  the  certificate  of 
deposit 

It  is  very  apparent,  If  tbe  allegations  of 
amendment  to  tbe  petition  are  true,  that  the 
plaintiff  is  tbe  victim  of  misplaced  confidence, 
and  is  entitled  to  recover  the  proceeds  of 
the  sale  made  by  his  agents,  which  they  have 
converted  to  their  own  use.  But  the  descrip- 
tion of  the  $2,000  in  cash  Is  Insufficient  to 
supply  that  certainty  of  identification  which 
In  an  action  of  trover  Is  essential  to  a  sei- 
zure. Tbe  money  Is  not  otherwise  described 
than  as  "$2,000  in  cash."  In  McElbaunon 
V.  Farmers'  Warehouse  ft  CommisBloii  Co., 
95  Ga.  670,  22  S.  B.  686,  tbe  money  In  ques- 
tion was  described  as  "$3,500  lawful  money 
of  tbe  United  States,"  and  this  description 
was  held  to  be  too  vague  and  Indefinite. 
There  was  some  reference  in  tbe  McClhan- 
non  Case  to  the  fact  that  bond  bad  been  giv- 
en, as  a  bond  has  been  given  in  the  present 
case,  and  this  is  adverted  to  by  counsel  for 
plaintiff  in  error;  but  as  was  well  said  by 
Justice  Lumpkin  (referring  to  the  McEihan- 
non  Case,  supra),  in  Harper  v.  Jeffers,  139 
Ga.  761,  78  S.  E.  174 ;  "Now,  does  the  fact 
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of  the  givlDg  or  not  glTlng  of  a  bond  appear 
[on  demurrer  to  tbe  suffldency  of  the  auc- 
tions of  the  petition],  unless  alleged  In  the 
petition?"  That  there  Is  no  pertinency  In 
tbe  fact  that  bond  may  have  been  giren  by 
the  defendant  In  trover  la  settled  by  the  rul- 
ing of  the  Supreme  Court  In  Cooke  t.  Bryant, 
103  Oa.  727,  730,  781,  30  S.  a  435,  as  weU  as 
in  Harper  r.  JeCCos,  supra.  We  think  the 
lower  court  could  proiwrly  have  held  that 
the  description  of  tbe  money  in  the  amend- 
meat  was  Insufficient. 

[2, 3]  In  the  Tlew  we  entertain  of  thla 
case,  however,  It  Is  not  nec^sary  to  rule  up- 
on the  question  of  the  propriety  of  the  amend- 
ment raised  by  the  cross-bill  of  exceptions. 
Whether  the  amendmoit  was  correctly  al- 
lowed or  not,  the  allowance  of  the  amend- 
ment bad  the  efEect  of  transforming  tbe  ac- 
tion to  a  proceeding  equitable  in  Its  nature, 
and  one  which  requires  afflrmatlTe  relief. 
The  city  court  of  Nashville  was  without  Jn- 
rlsdlction  for  such  a  proceeding.  However, 
the  plain  defect  which  authorized  the  dis- 
missal of  the  action  upon  general  demurrer, 
either  before  or  after  the  allowance  of  the 
amendment,  was  the  fact  that  the  plalntitt 
himself  shows  that  the  title  to  the  papers 
which  he  seeks  to  recover  Is  In  the  defend- 
ant Even  if  he  could  recover  the  deed,  the 
notes,  and  the  certificate  of  d?posit,  he  would 
be  in  no  better  posliion  than  before.  The 
deed  does  not  convey  title  to  him,  but  con- 
veys title  to  Docla  Oasklns.  Upon  It  he 
could  not  recover  possession  of  the  land,  and, 
indeed,  the  petition  alleges  that  he  liimself 
is  In  possession  of  the  lot  at  Ray's  Mill.  Tbe 
plaintiff  could  not  recover  upon  notes  pay- 
able to  Doda  Gasklns,  nor  collect  from  the 
bank  upon  a  certificate  of  deposit  Issued  to 
Doda  Gasklns  and  W.  T.  Rlgell.  There  is 
no  question  that  trover  will  lie  to  recover 
deeds.  Gay  v.  Warren,  116  Ga.  734,  42  S. 
E.  86,  90  Am.  St  Bep.  ISl.  And  it  may  be 
used  as  a  proper  proceeding  to  recover  pos- 
session of  promissory  notes.  Rushln  v. 
Tharpe,  88  Ga.  778,  16  S.  £}.  830;  Fisher  v. 
Jones,  108  Ga.  490,  34  S.  E.  172.  It  may  also 
be  used  to  recover  a  bond  with  Interest  cou- 
pons attached.  Bank  v.  Trustees,  62  Ga.  271 ; 
Hoyle  V.  Jones,  35  Ga.  40,  89  Am.  Dea  273; 
Nutting  V.  Thomasson,  67  Ga.  418.  Under 
these  decisions  we  doubt  not  that  Gaskins 
could  by  trover  have  recovered  the  notes 
mentioned  in  the  present  case,  if  they  had 
been  payable  to  Doda  Gaskins  or  &eorer;  but 
according  to  the  record  they  were  payable  to 
Doda  Gasklns,  and  would  not  be  unliable 
without  her  Indorsement  Nor  could  be  re- 
cover the  certificate  of  deposit  If  any  of  the 
writings  mentioned  in  the  present  suit  should 
be  canceled  or  reformed,  this  phase  of  the 
case  wonld  be  properly  cognizable  only  In  a 
court  of  equity. 

Judgment  upon  tbe  main  bill  of  exertions 
affirmed.   Cross-bill  of  exceptions  dismissed. 


COX  T.  MANNING.   (Na  4,«0&) 
(Court  of  Appeals  of  Georgia.    Sept  28,  1818L 
Behearing  Denied  Oct  8,  19ia) 

(aifUahut  hv  tht  Court.) 

1.  AppEAi.  Axm  Ebbob  a  1188*)--Ha]aELxn 

Ebbob. 

The  direction  glren  to  this  case  by  the  trial 
judge  secured  substantial  justice,  and  the  judg- 
ment will  not  be  rerened  in  onler  tiiat  tbe 
same  result  may  be  more  technically  reached 
by  regular  procedure  at  a  later  stage' in  the 
trlaL 

[Ed.  Note.— For  other  cases,  sea  Appeal  and 
Enor^^Cent  Dig.  H  4466-^1;   Dec  Dig.  | 

2.  PABTmBSHiP  d  820*)->Tbotbb  ahd  COIT- 
VBBBIOir  d  17*)— BXOBT  OF  ACEION— AcTioir 

roB  Pabtnbbshif  AcconNnNO— Vbmus. 
Under  tbe  ondisputed  evidence  trover  was 
not  available  to  tbe  plaintiff  as  a  remedy  to  set- 
tle the  matters  in  dispute  between  Uie  members 
of  a  partnership  composed  of  the  idaintiff  and 
the  defendant  The  testimony  d  the  plaintiff 
himself  sbowed  that  title  to  the  property  sousbt 
to  be  recovered  was  in  the  partnerslup,  and  that 
his  interest  therein  conld  not  be  determined 
antil  after  a  full  accounting  bad  been  had  be- 
tween the  parties.  Miller  v.  Freeman,  111  Ga. 
654,  36  S.  E.  961,  51  L.  R.  A.  504.  An  action 
for  the  purpose  of  having  aacb  an  acconnting, 
being  equitable  In  Its  nature,  most  be  brought 
in  the  superior  Court  in  the  coun^  ftf  tiie  de- 
fendant's residence. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  |  741:  Dec  Dig.  |  320;*  Trover 
and  Converdon,  Dec  Dig.  |  17.*] 

Error  from  Gily  Court  of  Leeabui^;  H.  U 
Long,  Judge. 

Action  by  O.  N.  Cox  against  A.  B.  Manning. 
Judgment  for  defttidaiit;  and  plaintilf  brings 
error.  Affirmed. 

W.  6.  Martin,  of  Leesburg,  for  plaintiff 
in  oTor.  B.  J.  Bacon  and  B.  H.  Fwrell.  botb 
of  Albany,  for  defendant  in  error. 

RUSSBZJ^  J.   Judgment  afflrmed. 


MONK  T.  NATIONAL  BANK  OF  TIFTON. 

(No.  4,659.)  - 
(CoorUof  Appeals  of  Georgia.   Oct  7, 1918.) 

fSyOahut  hy  tht  Court.) 

iKSTBTJonoNs— New  Tbiax.. 

The  court  did  not  err  In  the  iDBtmction  of 
which  complaint  is  made,  nor  in  refusing  the 
Instruction  requested.  The  evidence  antborii- 
ed  (he  verdict  and  tiiere  was  no  error  in  re- 
fusing a  new  trial. 

Error  from  CII7  Oonrt  of  Tlfton;  R.  Kre, 

Judge. 

Action  between  8.  8.  Honk  and  the  National 
Bank  of  Tlfton.  From  an  adverse  Judgment^ 
Honk  brings  error.  Affirmed. 

See,  also,  70  8.  E.  278. 

K.  D.  Smith,  of  Tlfton.  for  plaintiff  in  er- 
ror. Fulwood  &  Skeen,  of  Tlfton,  for  defend- 
ant in  error. 

BUBSELI^  J.  Judgment  affirmed. 


*For  otbar  esses  m*  lams  b^la  and  isotltm  NUUBBR  In  Dso.  Dig.  ft  Am.  Dig.  K«r-K&  StrlM  A  Bap'r  Indeies 
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AMBBIGAN  MFO.  00.  T.  CHAMPION  MFO. 

CO.  .  (No.  4,939.) 
(Coart  of  Appeals  of  Georsla.    Oct  T.  1913.) 

fSynahut  H  the  Court.; 
Saiss  (H  370,  892*>--OooDB  to  be  Manutac- 

TDBID— BBBAOH  or  CONT&AOT— RlHSDT  OF 

Seixjeb. 

Where  goodi  are  sold  for  fnture  delivery 
and  prior  to  tbe  time  for  delivery  the  pnrcbaaer 
notifiM  the  Beller  that  he  will  not  take  and  pay 
for  the  goods,  the  eeUer  may  treat  tbe  contract 
aa  receinded  and  sae  for  whatever  damaKCB  he 
has  sastatned  op  to  tbe  time  of  ita  repudiation 
by  tbe  vendee.  If  the  goods  bonght  are  to  be 
mannfactured  by  the  seller,  and,  upon  the  re- 
pudiation of  tbe  contract  by  tbe  purchaser,  the 
aeller  fails  or  refuses  to  manufacture  the  goods 
so  as  to  have  them  ready  for  delivery  at  the 
time  ^ed  in  tbe  contract,  bis  only  remedy  is 
to  bring  an  action  against  the  purchaser  for 
damages  for  the  breach  of  the  contract.  He 
cannot  sne  npon  open  account  either  for  the 
purchase  price  of  the  goods  or  for  the  contract 
price  less  the  cost  of  manufacture.  Before  an 
action  of  this  kind  will  lie,  the  seller  must  have 
pot  himself  in  a  position  where  he  could  deliver 
and  have  either  actually  delivered  the  goods  or 
have  stored  and  retained  them  for  the  vendee. 
If  the  contract  be  an  entire  one  for  the  manu- 
fectnre  of  a  quantity  of  articles,  the  remedy 
of  the  seller  to  store  and  retain  the  goods  for 
the  vendee  and  sue  for  the  purchase,  price  is 
not  available,  unless  the  entire  quantity  of  ar^ 
tides  contracted  for  has  been  manufactured. 

rEd.  Note.— For  other  cases,  see  Sales.  Cent, 
g^.^  1085,  1128-1131;   Dec  Dig.  ||  870, 

Error  twm  Cl^r  Conrt  of  Uaam;  Robt 
Hodges,  Jndga 

Action  by  the  American  Hannfactnrlng 
Company  against  the  ^amplon  Uanufitctnr- 
ing  Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

Miller  &  Jones,  of  Macon,  for  plaintiff  In 
error.  J.  B.  Hall  and  Jno.  R.  L.  Smitb,  both 
of  Macon,  for  defendant  In  error. 

POTTLE,  J.  Tbe  American  Manufactur- 
ing Company  brought  suit  on  open  account 
against  the  Champion  Manufacturing  Oom- 
pany,  a  partnership  composed  of  two  named 
persons,  ^e  account  was  made  up  of  6,333 
bag  holders  which  had  been  delivered  to 
and  accepted  by  the  defendants  at  tbe 
agreed  price  of  17^4  cents  each,  of  4,360  bag 
boldera  on  band  which  tbe  defendants  refus- 
ed to  accept,  and  39,307  bag  holders  which 
the  defendants  agreed  to  take  but  which  bad 
not  been  manufactured  by  the  plaintiff. 
Against  these  items  tbe  plalntlfC  credited  the 
expense  of  manufacturing  the  bag  holders 
wlilch  bad  not  been  made  up.  There  was 
also  in  the  account  several  Items  for  a  num- 
ber of  cane  strippers  and  an  Item  for  tbe 
cost  of  extra  material.  The  total  amount 
claimed  to  be  due  on  the  account  was  |9,- 
306.46,  less  a  credit  of  cash  paid  of  $1,820.13, 
together  with  a  deduction  of  $409.27,  the  es- 
timated expenses  of  completing  the  contract, 
and  credit  memoranda  of  Bbortage  of  $1.55, 


making  the  net  balance  claimed  to  be  due  on 
account  of  $A,989J»1.  The  Items  of  the  ac- 
count for  the  purchase  price  of  tbe  bag 
holders  was  based  on  a  written  contract 
dated  June  2,  1911,  In  which  the  plaintiff 
agreed  to  sell  and  the  defendants  to  buy  60,- 
000  bag  holders,  of  certain  dimensions,  at 
17H  cents  each  f.  o.  b.  Chattanooga.  Tenn. ; 
dellvrales  to  begin  on  July  16th  and  the 
entire  number  shipped  out  by  September  16, 
1911.  The  terms  of  payment  were  $1,000 
within  five  days  from  date  of  the  contract 
and  the  balance  to  be  paid  for  SO  days  after 
shipment  Tbe  shipments  were  to  be  made 
direct  to  cuatomera  upon  the  defendants'  or- 
ders, and  any  bag  holders  rmalnlng  on  band 
on  September  16, 1911,  were  to  be  shipped  to 
tbe  defendants  at  Macon,  Oa.  In  the  event 
the  stakes  for  the  bag  holders  were  lengthen- 
ed, the  defmdanta  were  to  pay  tor  the  addi- 
tional coat  of  tba  matoial.  The  defendanta 
admitted  the  execution  of  the  contract,  ad- 
mitted the  delivery  of  the  6,333  bag  holders, 
averred  that  the  plaintiff  had  beea  paid  in 
full  for  these  bag  holders,  and  denied  all  of 
the  other  material  auctions  In  the  petition. 

From  the  evidence  offered  In  behalf  of 
the  plaintiff,  It  appears  that  in  Ai^gust,  1911, 
tbe  plaintiff  had  manufactured  and  delivered 
in  accordance  with  the  contract  6,333  bag 
boldera  and  had  on  hand  4,360,  for  whidb  no 
shipping  Instructions  bad  been  given  by  ttie 
defendants.  The  defendante  notified  the 
plaintiff  that  they  would  be  unable  to  use 
tbe  remainder  of  tbe  bag  holders  contracted 
for  and  requested  that  some  arrangements 
be  made  by  which  they  might  be  relieved 
from  the  contract  or  have  its  completion 
postponed  until  a  year  later.  No  agreement 
was  reached  by  correspondence,  and  on  Au- 
gust 26th  one  of  tbe  defendants  went  to 
Chattanooga  to  take  up  the  matter  In  per- 
son with  the  president  of  the  plaintiff  com- 
pany. The  plaintiff  declined  to  release  the 
defendants  from  the  contract,  but  It  was 
finally  agreed  that  If  the  defendants  would 
pay  the  amount  then  due,  and  pay  for  the 
4,360  bag  holders  on  hand,  and  also  pay  for 
the  material  on  hand  which  had  been  bought 
for  the  purpose  of  manufacturing  tbe  bag 
holders  contracted  for,  tbe  plaintiff  would 
extend  the  time  for  the  completion  of  tbe 
contract  for  one  year.  The  past-due  account 
then  owing  by  the  defendants  to  the  plain- 
tiff amounted  to  $820.  Subsequently  tbe  de- 
fendants paid  the  plaintiff  this  amount  but 
have  never  paid  for  the  material  on  hand 
nor  for  tbe  4,360  bag  holders.  The  plaintiff 
could  have  completed  the  contract  on  Sep- 
tember 16th  if  it  had  not  been  notified  by 
tbe  defendants  that  they  would  not  take 
and  pay  for  the  remainder  of  the  bag  hold- 
ers. After  the  agreement  between  the  parties 
on  August  26th,  several  letters  passed  be- 
tween them  as  to  what  was  tbe  real  agree- 
ment entered  into  on  August  26th.  Proposi- 
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tUaiB  at  Bettlement  were  made  by  tbe  de- 
(tadants  but  were  not  accepted  tj  the  plain- 
tiff.  Finally,  on  November  3, 1911,  the  plain- 
tiff notified  tbe  defondant  that  It  would  go 
forward  and  complete  the  contract  and  hold 
the  remainder  of  the  bag  holders,  as  well  aa 
the  4,360  bag  holders  then  on  hand,  subject 
to  the  defendants'  order.  Later  on  the  plain- 
tiff again  wrote,  submitting  a  further  proposi- 
tion and  stating  that  If  it  was  accepted  the 
plaintiff  would  defer  completion  of  the  con- 
tract until  the  next  year.  This  proposition 
was,  however,  rejected  by  the  defendants. 
The  parties  being  unable  to  reach  an  ad- 
justment, suit  was  brought  on  November  12, 
1912,  more  than  a  year  after  the  time  when 
the  contract  was  to  have  been  completed, 
under  tbe  agreement  of  August  26.  1911. 
The  trial  judge  granted  a  nonsuit,  and  the 
plaintiff  excepted. 

1.  Where  the  purchaser  of  goods  refuses 
to  take  and  pay  for  them,  the  seller  may 
pursue  one  of  three  remedies:  He  may  re- 
tain the  goods  and  recover  the  difference  be- 
tween the  contract  price  and  the  marlcet 
price  at  tbe  time  and  place  of  delivery ;  or 
he  may  sell  the  goods,  acting  as  agent  for 
the  purchaser,  and  recover  the  difference 
between  the  contract  price  and  the  price  on 
resale;  or  he  may  store  and  retain  the 
property  for  the  vendee  and  sue  him  tor  the 
entire  price.  Civil  Code,  |  4131.  The  con- 
tract between  the  parties  in  the  present  case 
was  an  entire  one.  Tbe  plaintiff  bought 
50,000  bag  holders,  and  the  remedy  of  the 
seller  to  store  and  retain  the  goods  and  sue 
the  purchaser  for  tbe  entire  price  would 
not  be  available  unless  all  of  the  bag  hold- 
ers not  delivered  tiad  been  manufactured. 
The  seller  conld  not  manufacture  a  portion 
of  the  goods  and  store  and  retain  them  and 
sue  for  tbe  purchase  price  of  the  goods  so 
retained  and  decline  to  manufacture  the 
remainder  of  the  bag  holders  called  for  by 
tbe  contract  Wbeu  tbe  plaintiff  was  notified 
by  the  defendants  In  August  that  they  would 
not  take  and  pay  for  the  remaluder  of  the 
bag  holders  under  the  contract,  tbe  plaintiff 
had  a  right  to  treat  tbe  contract  as  rescind- 
ed, decline  to  manu&ctnre  any  more  bag 
holders,  and  sue  for  whatever  damages  it 
had  sustained  up  to  the  time  tbe  purchaser 
repudiated  the  contract.  Or  tbe  plaintiff 
could  have  declined  to  agree  to  the  rescis- 
sion, proceed  with  the  manufacture  of  the 
bag  holders,  and  if,  at  the  time  they  were 
to  have  been  delivered,  tbe  defendants  re- 
fused to  accept  and  pay  for  them,  the 
plaintiff  could  then,  under  the  provisions 
of  tbe  Civil  Code,  |  4131,  after  notice  to  the 
defendants,  have  resold  the  goods  at  the 
place  of  delivery  and  recovered  from  tbe  de- 
fendants the  difference  between  the  contract 
prtco  and  tbe  price  on  resale,  or  the  plaintiff 
conld  have  stored  tbe  goods  for  the  defend- 
ants and  sued  them  for  tbe  entire  price. 
Southern  Flour  Co.  v.  St  Louis  Co.,  11  Ga. 
App.  401,  76  S.  B.  439.  By  fiilling  to  manu- 


facture tbe  remainder  at  tbB  bag  bolden 
bought  by  the  defendants,  the  plaintiff 
agreed  to  tbe  readsBlon  of  the  contract. 
This  Is  true  wbethra  the  original  contract 
providing  for  final  deMvery  tm  September 
15,  X911,  was  operative  or  whether  the  time 
for  tbe  completl(m  of  tba  contract  was  ex- 
tended one  year  by  tbe  agreement  of  Angnst 
26,  1911.  The  undisputed  evidence  shows 
that  the  remainder  (39,307)  of  the  bag  hold- 
ers were  never  manufactured  by  the  plain- 
tiff. For  this  reason  the  plaintiff  was  not 
In  a  poslticm  to  avail  itself  of  the  remedla 
provided  tor  in  the  MCtton  of  tbe  Code 
above  referred  to. 

Having  agreed  to  a  rescission  of  the  con- 
tract by  falling  to  complete  it,  the  plalntifrs 
only  remedy  was  to  sue  for  damages  tm  a 
breach  of  the  contract  If  sach  a  suit  had 
been  brought,  the  plaintiff  ndght  have  been 
entitled  to  recover  the  difference  between 
the  contract  price  and  tbe  maiicet  valne  at 
the  time  and  place  of  delivery  of  the  4,360 
bag  holders  which  it  bad  manufiictared,  to- 
gether with  sncb  other  Items  of  damage  In 
the  way  of  lost  proflte  and  special  expendi- 
tures on  account  of  the  contract,  etc,  aa 
it  might'be  able  to  prove.  But  the  plaintiff 
did  not  adopt  this  remedy.  It  elected  to  sne 
on  open  account  as  for  goods  sold  and  de- 
livered. This  form  of  action  is  based  upon 
the  theory  that  there  was  a  completed  con- 
tract between  the  parties  and  that  tbe  de- 
fendants failed  to  pay  In  accordance  with 
its  terms.  It  Is  not  available  where  goods 
bought  have  not  been  delivered  and  where 
there  has  been  a  breach  of  the  contract  of 
sale  by  reason  of  the  defendants'  refusal  to 
accept  goods  bought,  except  that  the  Indebt- 
edness might  be  stated  in  tbe  form  of  an 
account,  If  the  plaintiff  has  stored  the  goods 
for  tbe  vendee  as  provided  by  tbe  section  of 
the  Code  above  cited.  Black  v.  Kaplan,  9 
Ga.  App.  811,  72  S.  E.  303;  Under  v.  Cole, 
10  Ga.  App.  102,  72  a.  E.  719;  Oklahoma  Co. 
T.  Carter,  116  Ga.  141,  42  S.  K  378,  50  L. 
R.  A.  122,  94  Am.  St  Rep.  112;  Rounsavllle 
v.  Leonard  Mfg.  Co.,  127  Ga.  735,  66  S.  E. 
1030.  The  plaintiff  conld  not  under  the  evi- 
dence, recover  on  open  account  without  ref- 
erence to  whether  its  cause  of  action  was  for 
the  breach  of  the  original  agreement  or  up- 
on the  agreement  of  Angust  26, 1911,  treated 
^ther  as  an  extension  of  the  original  agree- 
ment or  as  an  accord  and  satisfaction  of  it 

It  was  argued  by  counsel  for  the  plaintiff 
in  error  that  some  items  of  the  account  sued 
on  were  not  connected  with  the  contract  of 
purchase  of  tbe  bag  holders,  and  that  cer- 
tainly as  to  these  items  the  nonsuit  was  er- 
roneous. It  appears,  however,  from  tbe  un- 
disputed evidence,  that  tbe  defendants  had 
paid  to  tbe  plaintiff  $1,820.13.  This  amount 
more  than  paid  for  the  bag  holders  which 
had  been  delivered  and  for  all  of  the  otber 
Items  on  the  account  for  which  a  recovery 
could  be  had  in  this  form  of  action.  The 
plaintiff  was  not  oitltled  to  recover  either 
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for  tbe  4,860  bag  holders  on  band  or  for  tlie 
89^07  bag  holders  which  bad  not  been  man- 
ufftctored.   There  was  not  error  la  award- 
ing a  nonsuit 
Judgment  afflnned. 


HARVnt  T.  BOMB  SGALB  ft  IfTG.  CO. 

(No.  4.90T.) 
(Court  of  Appeals  of  Geor^   Oct  7,  1918.) 

(Byttdbw  hy  the  Covrt.) 
Mastxb  and  Skbtaut  ({  285*)— Injtjkus  to 

SXBTAKT— StranCIKNCT    OT  BVIDIHOB— DE- 

RcriTE  Affuancbs— Nkouoehcb  of  Fel- 
low Sebtant. 

The  allegationa  of  the  petition  were  snb- 

■tantiallr  proved  as  laid,  and  it  was  error  to 

grant  a  nonaiiit 
[Bd.  Note.— For  other  casea,  see  Maeter  and 

Servant,  Cent  Dig.  »  1002,  1003,  1007.  1008, 

1016,  1035,  1043.  1063;  Dec.  Dig.  |  285.*] 

Error  from  City  Conrt  of  Floyd;  J.  H. 
Beeoe,  Judge. 

Action  by  Nolan  Harrey  against  tbe  Rome 
Scale  &  Mannfactnrlng  Company.  Jndg- 
ment  for  defendant,  and  plaintiff  brings  er- 
ror. Reversed. 

Enbanks  &  Mebane,  of  Rome,  for  plalntUT 
in  error.  Dean  &  Dean  and  J.  M.  Hunt,  all 
of  Rome,  for  d^endant  in  error. 

HILL,  C.  J.  Nolan  Harvey  sued  the  Rome 
Scale  ft  Manufbctorlng  Company  for  damages 
for  personal  Injnries.  At  the  conclusion  of 
the  evidence  In  his  behalf  tbe  trial  Judge 
awarded  a  nonsuit  and  this  la  the  error  com- 
plained of.  Plain tlCf  was  employed  as  a 
helper  by  the  defendant  and,  while  helping 
a  blacksmith  at  the  foi^e  In  the  defendant's 
shop  in  bending  iron,  his  eye  was  injured  by 
a  piece  of  metal  flying  In  his  ey&  In  his  pe- 
tition be  alleges,  as  tbe  evedflc  cause  of  his 
injury,  that  the  blacksmith  whom  be  was 
helping  strnck  with  his  hammer  a  piece  of 
iron  on  the  anvil,  "and  as  he  did  so  a  piece  of 
iron  chipped  or  pe^ed  from  said  hammra, 
said  piece  of  steel  being  about  tbe  size  of  a 
ahot,  with  rough  and  ragged  edges,  and  same 
flew  into  the  right  eye  of  petitioner,  going 
completely  through  the  eyeball,  and  lodging 
at  the  base  of  the  eye,  and  destroying  the 
sight  thereof."  He  alleged  that  the  "hammer 
was  defective,  and  not  souhd.  nor  was  same 
fitted  for  said  wc^  for  the  reason  that  said 
hammer  waa  brittle,  fragile,  and  unstable, 
and,  when  same  came  In  contact  with  hard 
■nbstances,  would  break,  scale,  and  peel  off 
as  said  hammer  did  *  *  *  on  said  occa- 
sion; all  of  which  was  unknown  to  petition- 
er before  said  injaryt  and  all  of  which  was 
known  to  the  defendant  or  should  have  been 
known,  and  of  which  the  defendant  could 
have  known  by  the  use  of  ordinary  care. 

The  burden  was  on  the  plaintUf  to  estab- 
lish that  the  Injury  which  be  comiOalned  of 
was  caused  as  he  alleged  in  the  petition,  and 


it  is  distinctly  alleged,  as  above  stated,  that 
a  piece  of  Iron  ch^ped  or  peeled  from  the 
hammer  when  it  stmCk  the  metal  on  the  an- 
Til,  and.  that  this  piece  ot  Iron  flew  into  the 
right  eye  of  the  petitioner,  causing  bis  In- 
jury. In  support  of  this  allegation,  he  testl* 
fled  as  follows:  "While  I  was  holding  it 
there  [meaning  a  wrou^t  iron  cuff],  and  he 
[the  blacksmith]  was  hammering,  when  he 
struck,  a  piece  flew  off  of  something,  and  bit 
me  In  the  right  eye,  and  knocked  me  over 
backwards.  I  could  not  tell  at  that  time 
what  it  flew  off  from ;  but  we  looked  at  the 
hammer  afterwards,  and  saw  it  waa  chipped 
off.  I  did  not  look  at  tbe  piece  of  Iron  he 
waa  hammering  afterwards  to  see  if  it  came 
off  of  it  I  saw  the  piece  that  came  out  of 
my  eye^  and  It  could  not  have  come  off  of  it 
It  came  off  of  something  in  a  round  circle; 
showed  where  It  bad  sloughed  out  of  the  side 
of  something ;  could  not  have  come  off  of  the 
piece  of  iron  he  waa  striking,  because  tbe 
piece  of  iron  was  not  in  a  round  circle. 
*  *  *  When  I  examined  that  hammer  the 
atH>earance  of  the  face  of  that  hammer  was 
this:  Around  the  edg^  of  that  hammer  it 
waa  chipped  off,  little  pieces  all  around  tbe 
edges  of  It,  in  several  places,  all  around  the 
edges  In  a  kind  of  brittle-lookhig  stata  Tbe 
piece  that  came  out  of  my  eye  compared 
with  tbe  face  of  that  hammer  in  this,  tbat 
one  side  was  rounding,  and  the  other  was 
mgged.  Just  like  if  it  had  been  chipped  out 
of  something."  From  this  evidence  the  Jury 
would  have  beea  authorized  to  infer  that 
the  piece  of  Iron  came  from  the  hammer,  and 
not  from  the  Iron  or  anvil,  although  the 
evidence  is  not  clear  and  distinct  on  the 
point  It  nevertheless  makes  a  question  tor 
the  jury,  and  could  not  have  been  d^ermlned 
as  a  matter  of  law. 

The  next  question  arising  la  whether  the 
hammer  was  defective  in  the  manner  allied. 
Several  witnesses  in  behalf  of  the  plaintiff 
testified  that  the  hammer  was  defective.  It 
Is  fundamental  that  one  of  the  nondelegable 
duties  of  the  master  is  to  exercise  reasonable 
care  in  furnishing  safe  instrumentalities 
with  which  his  employes  or  servants  are  to 
do  the  work  required  of  them.  Under  the 
evidence  In  tbe  presrait  case  the  question  was 
issuable  whettier  this  duty  had  beoi  foUy 
performed  by  tbe  master. 

It  la  also  niged  hy  learned  conns^  for  de- 
foidant  tbat  the  nonsuit  wu  proper  because 
the  evidence  showed  that  the  blacksmith  and 
the  plaintiff  were  fellow  servants,  and  that 
the  injury  waa  due  to  the  negligence  of  the 
blacksmith  in  striking  the  anvil  Instead  of 
the  hot  iron.  If  the  evidence  conclustvely 
showed  that  Qie  injury  was  caused  by  the 
n^Ugence  of  a  fellow  servant  tbe  cmten- 
tlon  would  be  sound ;  but  there  are  cir- 
cnmstancea  from  which  the  Jury  mlifit  rea- 
sonably have  Inferred  that  the  fault  waa  in 
the  defective  condition  ct  the  hanuner.  or  in 
the  defective  material  of  which  the  hammer 
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waa  made,  and  that  but  for  theae  detects, 
one  or  both,  the  Injury  would  not  have  occur- 
red. These  are  matters  for  determination  by 
the  Jury.  After  glTlng  the  case  a. careful 
consideration,  we  have  come  to  the  conduslon 
that  the  plaintlfC  proved  prima  fade  the  al- 
legatlona  of  bis  petition,  and  tlierefore  that 
be  should  not  have  been  nonsuited.  Tills 
case  differs  from  that  of  Georgia  R.  Co.  t. 
Nelms,  83  Ga.  70.  9  S.  E.  1049,  20  Am.  St 
Bep^  308,  in  Uiat  the  defects  complained  of  in 
the  present  case  were  not  latent  and  not  in  a 
hammer  apparoitly  sound.  According  to  the 
plaintiff's  all^atlons  and  evldmce,  the  de- 
fects were  muii  as  the  nuater  could  have 
discovered  In  the  nae  of  ordinair  care  by  in* 
spectlon. 
Judgment  reversed: 


BUBANKS  T.  GBNTBAIi  OF  GEOBGIA  BT. 

GO.   (No.  4,830.) 
(Court  «f  ^peils  of  Georgia.   Oct.  7,  1913.) 

(BvUdbua      th*  Oomrt,) 

Baxlkoads  (I  400*}— Injttbt  to  Pbbson  on 
Tbaok— BsBUTTina  Pbebuuftiok  of  Neo- 

UGENCE. 

The  jury  was  authorized  to  infer  that 
plaintiff's  minor  son  was  killed  by  the  ranning 
of  the  locomotive  and  can  of  tiie  defendant 
company,  and  therefore  the  statutory  presmnp- 
tioo  of  negligence  aa  charged  In  uie  petitioQ 
waa  raised  against  the  company.  The  defend- 
ant company  Introdoced  evidence  tending  to  re- 
but this  iwesumption.  The  evidence  was  not 
of  such  probative  weight  and  effect  aa  dearly 
to  rebat  the  presumption  of  negligence,  and 
leave'  the  qnestion  to  be  determined  aa  one  of 
law.  A  direction  of  a  verdict  for  the  defend- 
ant was  therefore  crroneons.  Civil  Code  1910, 
I  5026 :  Davis  T.  Elrkland,  1  Ga.  App.  6,  £8 
S.  E.  209;  Ellenbeif  v.  Son.  By.  Co.,  5  Ga. 
App.  389,  63  S.  E.  240;  Bryaon  v.  Son.  By. 
Co..  8  Ga.  App.  407.  69  S.  B.  1124. 

[Ed.  Note.~For  other  cases,  see  Bailroada. 
Cent  Dig.      1365-1381;  Dec  Dig.  |  400.*] 

Error  from  City  Court  of  Sanderaville ;  B. 
W.  Jordan,  Judge. 

Action  by  Mollle  Eubanks  against  the  Cen- 
tral of  Georgia  Ballway  Com[tany.  A  verdict 
was  directed  for  defendant,  and  plaintiff 
brings  error.  Beveraed.  * 

Bvana  &  Bvana,  of  Sandersville,  for  plain- 
tiff in  error.  F.  H,  Saflold,  of  Swainsboro, 
and  J.  J.  Harris,  of  Bandersrllle,  for  detaid- 
ant  in  error. 

HIIiL,  O.  J.  Judgment  reversed. 


GIP80N  V.  LOUISVILLE  &  N.  B.  CO. 
(No.  5,042.) 

(Court  of  Appeals  of  Georgia.    Oct  7,  1913.) 

(ByHahu$  by  the  Court.) 

JunsDXCTXON— Law  or  Anotheb  State. 

The  first  count  of  the  petition  in  this  sidt. 
brought  under  the  Alabama  statate,  is  con- 
trolled      the  decision  of  this  court  in  Ten- 


nessee Goal  Co.  V.  George.  11  Ga.  App.  221,  75 
8.  B.  567.  Under  Uie  ruling  announced  in  that 
decision,  it  was  erroneous  for  the  tzlal  Judge 
to  sastaia  the  demurrer  to  the  first  count  of 
the  petition.  Tlie  second  count  was  properly 
stricken. 

Error  f^m  Olty  Oonrt  of  Atlanta.;  H.  M. 
Beld.  Judge. 

ActiMi  by  a  O^aon  against  the  LonlsviUe 
ft  NaahTllle  Ballroad  Company.  Judgment 
for  defendant,  and  plaintiff  bilniBS  error.  Be- 
Tersed. 

Gibson  ft  Davis,  of  Birmingham,  Ala.,  and 
Atkinson  &  Bom,  of  Atlanta,  for  plaintiff  in 
error.  Tye.  Peeples  ft  Jordan,  of  Atlanta, 
for  defendant  in  error. 

HILL^  O.  J.  Judgment  reversed. 


SODTHEBN  BELL  TELEPHONE  &  TELE- 
GRAPH CO.  V.  GLAWSON. 
(No.  4,073.) 

(Oonrt  of  Appeals  of  Georgia.   Oct  8.  1913.) 

(ByUahiu  &v  CourQ 

1.  Appbai.  ahd  Bkbob  a  1195*)— SUBBIQTnniT 

PaocEBDiNGS— Law  or  the  Case. 

A  judgment  of  the  Court  of  Appeals  af- 
firming a  judgment  overruling  a  general  demur- 
rer to  a  petition  is  tiie  "law  of  the  case** 
throaghout  all  subsequent  stages  ot  the  trial, 
and  la  binding  upon  the  parties,  even  though, 
after  Its  rendition,  and  before  final  judgment  in 
the  case,  the  Supreme  Court  in  another  case 
renders  a  decision  wbidi  conflicts  with  that  an- 
nounced by  the  Court  of  Appeals. 

[Ed.  Note.— F<»  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  »  4601=4665;  Dec  Dig.  | 
1105.*] 

2.  SnmciENCT  or  Etidbnce. 

The  evidence  was  sofficient  to  support  the 
averments  in  the  petition  in  reference  to  the 
measure  of  damages  and  the  right  of  the  plain- 
tiff to  recoven  if  the  defendant  was  negligent 
as  alleged.   (Pottle,  J.,  dissenting.) 

3.  Teleobaphs  ahd  TsLEFHOinES  (M  45.  06*) 
— Inadequate  Sbetics— DAicAaBs—BOBDKif 
or  PBOor. 

Telephone  companies  are  required  to  ex- 
ercise only  ordinary  care  promptly  to  furnish  a 
subscriber  means  of  communication  over  their 
lines  with  other  snbserlbers.  Failure  to  ezerdse 
such  care  autiiioriaes  the  recovery  of  whatever 
damages  may  proximately  result  from  tliis 
breach  of  duty.  Where,  however,  suit  Is  brought 
against  a  telephone  company  for  damages  al< 
leged  to  have  resulted  frwi  the  negligent  failure 
to  give  a  anbscriber  telephonic  connection,  the 
burden  la  on  the  ulaintiff  to  prove  negligence. 
Even  if  proof  of  a  faitora  to  give  the  connection 
raises  an  inference  of  negligence,  the  inference 
is  removed  when  it  appears  that  the  telephone 
company  has  exercised  all  ordinary  care  and 
diligence,  and  thot,  notwithatanding  the  per- 
formance of  this  duty,  some  portion  of  the  deli- 
cate mechanism  comprising  the  telephone  sys- 
tem got  out  of  order  from  some  unanown  and 
unforeseen  cause  against  whlcb  oidinary  care 
could  not  guard. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telepbones,  Gent  Dig.  !|  16,  20H*  <Sl-63 ; 
Dec.  Dig.  SS  45,  66.*] 

Error  fiwm  Gt^  Court  of  Americns ;  Z.  A. 
Uttlejolm,  Judge. 
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Action  by  X  L.  OlfiwsoB  against  the  Soatli^ 
era  Bell  Tdqibone  &  Telegrapb  Company. 
Judgment  for  plaintiff,  and  defoidant  brings 
errof.  Berersed. 

For  opinion  of  Supreme  Court  answering 
certified  questions,  see  79  S.  B.  136. 

Olawson  brought  his  action  against  tbe  tel- 
ephone company  to  recover  damages  alleged 
to  have  resulted  from  the  death  of  his  wife. 
Plaintiff  resided  in  the  country,  a  distance  of 
some  seven  mllea  from  Amerlcns,  and  had  In 
his  house  a  telephone  connecting  with  a 
switchboard  In  Amerlcns,  through  which  com- 
mnnlcatlon  could  be  had  with  other  subscrib- 
ers. On  the  night  of  October  2,  1909,  the 
plaintifTs  wife  was  threatened  with  a  mis- 
carriage, and  about  3  o*clocl£  in  the  morning 
of  October  3,  the  plaintiif  obtained  telephone 
connection  with  his  physician,  who  resided 
in  Amerlcns,  and  was  advised  by  him  to  ap- 
ply certain  remedies.  Plaintiff  then  hung  np 
the  receiver,  which  closed  the  circuit  Short- 
ly after  3  o'clock,  the  condition  of  the  plain- 
tiff's wife  becoming  alarming,  he  again  Ag- 
naled  the  telephone  operator  for  the  purpose 
of  obtaining  communication  with  the  doctor, 
to  advise  him  to  come  at  once.  He  made  re- 
peated efforts  to  obtain  the  connection,  but 
received  no  response  from  the  operator  nn< 
tU  the  lapse  of  more  than  two  honrs,  when 
the  connection  was  given,  and  the  physician 
urged  to  come  Immediately.  The  physician 
left  at  once,  but  reached  the  plaintiff's  house 
too  late  to  relieve  his  wife,  and  she  died  in 
consequence  of  a  post  partum  hemorrhage, 
following  a  miscarriage.  It  is  alleged  that 
the  telephone  mechanism  was  In  good  order, 
and  that  the  defendant  was  grossly  negligent 
In  that  its  servants  in  charge  of  the  switch- 
board negligently,  willfully,  and  wantonly 
failed  and  refused  to  respond  to  plaintiff's 
call,  and  that  but  for  this  negligence  the 
physician  could  and  would  have  reached  the 
plaintiff's  house  In  time  to  save  the  life  of 
his  wife.  More  particularly  the  petition 
charges  the  defendant  with  negligence  (1)  In 
failing  to  give  plaintiff  connection  with  the 
physician's  telephone;  (2)  In  falling  to  answer 
the  plaintiff's  signal  and  give  tbe  desired  con- 
nection; and  (3)  In  that  the  servante  of  the 
defendant,  who  knew  or  ought  to  have  known 
that  the  plaintiff  would  desire  to  communi- 
cate with  his  physldan,  either  wantonly  or 
of  their  own  fault  failed  to  hear,  or  else  will- 
fully refused  to  answer  the  signal  and  give 
the  desired  connection.  A  general  demurrer 
to  the  petition  was  overruled,  and  the  trial 
resulted  In  a  verdict  in  favor  of  the  plaintiff 
tar  $5,000.  The  defendant's  .motion  for  a 
new  trial  was  denied. 

H.  B.  W.  Palmer,  B.  J.  Clay,  and  McDaniel 
Jk  Black,  all  of  Atluta,  and  W.  P.  Wallls,  of 
Amerlcns,  for  plaintiff  In  error.  Bobt  L. 
Bemer,  of  Bbcon,  and  J.  A.  Hlxon,  of 
Amertcus,  for  defendant  In  error. 

POOTLB,  J.  [1]  1.  The  Judgment  over- 
mllng  ttw  demurrer  was  afOrmed  by  this 


eonrt  at  a  prerlons  term.  Qlawson  t.  Soutti- 
em  Bell  Telephone  &  Telegraph  Co.,  9  Ga. 
App.  450,  71  S.  B.  747.  That  decision  became 
"the  law  of  tbe  case,"  binding  upon  the  par- 
ties thron^nt  all  subseanent  stagea  of  the 
trial.  We  cannot,  thertfore^  upon  the  preaeat 
writ  of  error,  even  tf  we  were  disposed  to 
do  so.  review  the  former  decision.  Sontliem 
Bell  Telephone  Co.  v.  Olawson,  140  Oa.  Q07, 
79  S.  B.  m  It  follows  that.  It  tbe  plaintiff 
proved  his  case  substantially  as  laid  In  the 
petition,  tbe  evidence  is  sufficient  to  sni^rt 
the  verdict  In  his  favor;  otherwise  not. 

[2]  2.  The  writer  is  of  the  opinion  that  the 
evidence  is  not  sufficient  to  support  the  aver- 
ment in  tbe  petition  that,  if  the  plaintiff  bad 
obtained  telephone  connection  with  his  physi- 
cian, he  would  have  Inmiediately  responded, 
and  could  and  would  have  reached  the  plain- 
tiff's home  in  time  to  save  the  life  of  his 
wlf^  and  that  the  remedies  which  he  would 
have  applied  would  have  had  this  effect  Up- 
on this  point  the  writer  is  of  opinion  that  the 
evidence  is  too  speculative  and  conjectural, 
and  that  the  decisions  of  tbe  Supreme  Court 
in  Selfert  v.  Western  Union  TeL  Co.,  129  Ga. 
181,  58  S.  E.  699,  11  L.  R.  A.  (N.  S.)  1149, 
121  Am.  St  Bep.  210,  and  Southern  Bell  Tele- 
phone &  Telegraph  Co.  v.  Reynolds,  139  Ga, 
385,  77  S.  B.  388,  are  controlling.  These  two 
det^ons  have  been  recently  expressly  ap- 
proved by  the  Supreme  Court  Southern  Bell 
Telephone  Co.  v.  Olawson,  140  Ga.  — ,  79  S. 
B.  136.  The  majority  of  this  court  are,  bow- 
ever,  of  the  opinion  that  the  evidence  sub- 
stantially supports  the  averments  of  the  peti- 
tion upon  the  question  of  damage,  and  that 
the  law  relatii^  to  this  question  Is  settled  in 
the  plaintiff's  favor  by  the  decision  of  this 
conrt  affirming  the  Judgment  overruling  the 
demurrer. 

[3]  3.  We  are  all  agreed  that  the  evidence 
did  not  authorize  a  finding  that  the  death  of 
the  idalntUTs  wife  was  due  to  any  act  of  the 
def^dant's,  of  either  omission  or  oommls- 
slon,  which  In  law  amounted  to  negligence. 
It  appears  from  ttie  evidence  that,  under  the  • 
rules  and  regulations  of  the  defendant  at  tbe 
Amerlcns  office,  the  night  operator  Is  allowed 
to  go  to  sleep  In  a  room  situated  a  few  feet 
from  the  switdiboard.  In  the  daytime  and 
at  night,  until  the  pressure  of  business  is 
over,  the  operator  remains  at  the  switch- 
board, and  subscribers  idgnal  the  operator  by 
means  of  a  small  disk  or  drop,  which  is 
visible  to  the  operator  as  soon  as  the  connec- 
tion is  made  by  the  subscriber,  either  by  re- 
moving the  receiver  from  bis  telephone  or  by 
turning  a  crank,  according  to  the  system  in 
use.  At  night  there  Is  on  the  switchboard  a 
night  bell  circuit  Throughout  the  day  this 
circuit  Is  not  In  service,  but  Is  put  on  when 
the  operator  retires  for  the  night  When  the 
night  circuit  Is  in  operation,  upon  a  signal 
from  a  subscriber,  the  visual  signal  or  drop 
on  the  switchboard  comes  In  contact  with  the 
night  circuit  and  causes  a  gong  or  bell  to 
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ring  londly  enough  to  aroiue  tbe  operator. 
The  contact  tonctaes  on  a  Teiy  small  drcnit 
■verj  lightly,  and  is  conaideTed  a  delicate 
mechanism.  It  frequently  gets  ont  of  order, 
and  the  cause  of  tbe  disturbance  Is  rar^ 
discovered.  At  about  6  o'clock  on  tbe  eve- 
ning before  the  husband  sought  to  obtain 
comiectlon  with  the  physician,  the  night  cir- 
cuit was  tested  and  found  to  be  in  good 
working  order.  The  night  signal  system  used 
by  the  defendant  was  the  one  In  general  use 
by  telephone  companies  and  the  best  known 
to  the  serrice.  When  Glawson  communicated 
with  his  physician  the  first  time,  the  operator 
had  not  retired,  and  had  not  put  on  the  night 
circuit.  After  his  conversation  was  over,  the 
night  circuit  was  put  on,  and  tbe  operator  re- 
tired. She  did  not  hear  the  bell  ring,  and  did 
not  know  that  Glawson  had  signaled  again  un- 
til 6 :20  In  the  morning,  when  she  was  called 
by  a  signal  on  another  circuit,  and  she  then 
saw  the  drop  signal  at  Glawson's  number. 
She  immediately  called  him,  and  connected 
talm  with  the  physician's  telephone.  When 
the  operator  retired  she  supposed  the  night 
drcnit  was  in  order,  and  knew  nothing  to 
tbe  ctatrary  until  she  saw  the  day  signal  as 
above  stated. 

Early  In  the  morning,  after  It  was  found 
that  the  night  bell  would  not  ring,  the 
mecbanlsm  was  inspected.  The  condition 
then  found  is  thus  described  by  the  Inspector: 
•Tbe  night  bell  contacts  were  slightly  bent, 
Just  enough  to  keep  tbe  nUEht  alarm  from 
operating,  a  very  small  firactlonal  part  of  an 
Indi.  The  distance  between  that  contact  of 
tbe  wouldn't  be  the  thickness  of  a  aews- 
paiiier.  Tbe  effect  of  that  slight  lack  of  con- 
tact with  the  gong  would  be  when  the  phone 
was  rung  the  night  alarm  would  fhll  to 
operate;  It  wotddn't  Hug.  We  have  a  little 
shutter  in  the  office  connected  with  the  sub- 
scriber's Une  which  operates,  when  the  sub- 
scriber rings  the  bell,  to  notify  ttie  operator 
that  she  Is  wanted  on  that  line,  and  the  ni^t 
bell  contacts  are,  you  may  say,  an  emergency 
arrangement  for  the  use  of  the  night  operator 
during  the  hours  when  she  is  supposed  to  be 
asleep.  She  connects  on  a  night  bell,  in 
which  there  Is  a  fine  spring  and  wire,  and 
when  tbe  shutter  falls  It  pushes  the  spring 
over  to  the  wire,  and  closes  the  contact,  and 
causes  tbe  emergency  bell  to  ring.  Now,  if 
this  spring  gets  bent,  and  falls  to  connect 
with  the  wire,  it  would  cause  the  night  bell 
to  fail  to  ring.  The  shutter  that  I  spoke  of 
Is  a  little  metal  arrangement  about  an  inch 
square,  and  there  Is  one  at  each  line,  and, 
when  the  subscriber  turns  his  crank,  that 
causes  the  little  catch  that  holds  the  shutter 
to  lift  up,  and  the  shutter  droi;>s  down,  dis- 
closing a  surface  of  a  different  color  to  the 
operator,  and  shows  her  that  that  party  is 
calling.  It  she  was  not  present,  and  the 
night  gong  was  on,  that  would  not  disclose 
that  fact  to  her.  As  to  the  operating  at 
night  on  that  particular  lliw,  we  have  a 


switch  on  the  switchboard  which  the  nlgbt 
operator  cuts  when  die  retires,  and  whidi  la 
In  connection  with  the  night  bell,  and  which 
causes  the  night  beU  to  operate  dnilnp  bex 
absence  from  the  switchboard.  Dropping 
that  little  shutter  that  I  spoke  aboot  wboi 
the  snbscribw  has  rang  bis  bAl  by  tnrnbig 
his  crank  canses  tiie  night  bell  to  ring ;  the 
shutter  falls  down,  and  causes  the  Utile  spring 
to  come  Into  contact  with  the  wire,  and  com- 
pletes the  dreidt,  and  causes  the  nl^t  bell- 
to  ring.  On  the  next  morning  I  found  that 
spring  a  very  small  part  of  an  inch,  a  frac- 
tional part,  less  than  tiie  thickness  of  a 
sheet  of  paper,  from  the  wire,  and  In  that 
condition  the  night  bell  would  not  operate, 
and  the  operator  could  not  get  the  slgnaL  I 
made  the  adjustment  In  that  same  spring  so 
that  It  wonld  ring  the  bell.  Tbe  apparatas 
that  was  In  use  on  that  occasion  was  the 
standard  equipment  for  that  class  of  serv- 
ice." The  Inspector  also  testified:  "Tliere 
are  several  ways  in  which  that  spring  could 
get  bent  so  as  to  keep  it  from  making  tbe 
contact  that  I  have  Just  described.  It  doesn't 
take  much  force  to  bend  one,  if  It  comes  from 
the  right  direction.  It  could  be  bent  very 
easily  by  any  slight  force,  and  be  done  in 
such  a  manner  that  It  would  not  make  the 
contact  It  could  have  been  hit  by  some  of 
the  operators  on  tbe  switchboard  while  the 
operator  was  at  work  on  the  switchboard, 
and  that  could  be  done  without  the  operator 
detecting  It  She  wouldn't  know  nntU  It 
was  called  to  her  attention  by  the  night 
bell  falling  to  operate  while  she  was  looking 
at  it  It  would  be  practically  concealed  from 
her.  There  is  nothing  to  disclose  it  to  her  at- 
tention. It  doran't  take  much  force  to  make 
the  contact  with  that  spring.  It  la  a  very 
fine  spring,  very  delicate,  necessarily  bo. 
That  shutter  might  fall  with  about  tbe 
weight  of  a  half  dollar,  the  force  of  a  half 
dollar  placed  perpendicularly  and  allowed  to 
drop  on  the  flat  surface,  or  a  little  Mt  less — 
about  the  same  force  as  a  half  dollar  set  upon 
a  table  and  allowed  to  turn  over." 

There  is  nothing  in  the  evidence  to  Justify 
the  conclusion  that  the  operator  willfully  re- 
fused to  respond  to  the  plaintiff's  signal  She 
testified,  and  her  testimony  is  undisputed^, 
that  she  gave  the  plaintiff  a  connection  about 
2  o'clock;  that  about  5  o'<dock  she  was  awak- 
ened by  a  night  signal  on  another  "position.*' 
and  then  for  the  first  time  discovered  that 
plaintiff  had  been  calling ;  that  she  lUd  noth- 
ing to  put  the  night  circuit  out  of  order,  and 
did  not  know  when  it  got  out  of  order;  and 
that  she  answered  her  night  calls  as  nsnal. 
The  company  was  bound  only  to  ordinary 
diligence.  The  only  evidence  of  a  failure  to 
exercise  tbis  degree  of  care  is  tbe  fact  that 
the  night  circuit  got  out  of  order,  and  the  bell 
failed  to  ring.  The  burden  was  on  the  plain- 
tiff to  prove  his  allegations  of  negligence. 
It  appears  from  the  testimony  that  the  fail- 
ure of  the  gong  or  bell  to  ring  was  due  to  Hub 
fact  that  the  "nl(ht  btil  oontacts"  were 
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slightly  bent,  bo  aUgbtly  as  not  to  be  obseired 
except  upon  a  close  Inspection.  The  mechan- 
ism was  Inspected  at  6  o'clock,  and  found  to 
be  in  good  working  order.  Jnst  what  force 
bent  the  night  contact  does  not  appear.  Ac- 
cording to  the  evidence,  the  mechanism  was 
delicate,  and  hnman  Ingenuity  has  been  un- 
able to  attain  absolute  perfection  or  to  con- 
struct a  device  for  night  service  which  wlU 
never  get  out  of  order.  Ordinary  care  did 
not  require  the  defendant  to  keep  the  opera- 
tor on  duty  all  night  at  an  exchange  where 
there  was  only  a  small  demand  for  service 
■during  the  latter  part  of  the  night  The  oper- 
ator was  up  at  2  o'clock.  The  company  had 
in  use  the  best  contrivance  human  experience 
and  ingenuity  had  been  able  to  discover.  It 
was  Inspected  and  found  to  be  working  prop- 
erly. It  got  ont  of  order  from  some  unknown 
aud  unforeseen  cause.  The  mere  fact  that  It 
was  out  of  order  did  not  of  itself  alone  prove 
negligence. 

Telephone  subscribers  take  the  risk  of  a 
failure  to  obtain  connection  due  to  any  dis- 
arrangement or  disturbance  of  the  mechan- 
ism not  caused  by  negligence  on  the  part  of 
the  telephone  company.  In  other  words,  if 
the  company  furnishes  facllltiefl  equal  to 
those  in  general  use,  and  uses  ordinary  care 
to  keep  them  In  proper  working  order,  and  to 
furnish  the  subscriber  the  service  for  which 
be  has  contracted,  he  cannot  hold  the  com- 
pany responsible  for  the  failure  t6  make 
prompt  connection  In  a  given  Instance.  The 
evidence  discloses  (and  It  is  a  matter  of  com- 
mon knowledge)  that  frequently  a  subscriber 
cannot  obtain  a  connection,  and  the  cause  of 
the  trouble  is  not  discovered  until  after  a 
most  minute  inspection.  Nor  is  the  fact  that 
trouble  exists  generally  discovered  until  a 
connection  Is  sought  and  not  obtained.  To 
hold  these  companies  responsible  for  the 
consequences  ensuing  from  a  failure  to  make 
a  connection,  because  an  Inspection  after- 
wards made  shows  that  some  part  of  the 
mechanism  was  out  of  order,  would  be  equiv- 
alent to  making  them  insure  a  connection 
whenever  called  for,  and  render  them  liable 
for  any  damage  which  may  result  from  the 
failure  to  furnish  promptly  the  service  called 
for.  This  would  be  holding  them  to  the  very 
highest  possible  degree  of  diligence ;  whereas, 
th^  are,  under  the  law,  bound  only  to  exer- 
cise ordinary  care.  The  time  may  come  when 
the  instrumentalities  may  be  so  perfected 
that  a  higher  degree  of  care  should  be  im- 
posed upon  those  undertaking  to  famish 
telephone  service ;  but  that  time  has  not  yet 
arrived. 

Questions  of  negligence  are  generally  for 
the  ]ary;  but  where,  as  in  this  case,  there 
Is  Qo  evidence  of  negligence,  a  verdict  find- 
ing that  there  was  negligence  Is  contrary  to 
law,  and  should  be  set  aside.  The  plaintiff 
contends,  however,  that  the  evidence  author- 
ized the  jury  to  find,  either  that  the  operator 
saw  the  abutter  or  drop  In  a  condition  which 
would  indicate  tbat  the  idalntifl  waa  algikal- 


Ing,  or  that  she  was  lacking  In  ordinary  dill* 
genoe  In  falling  to  see  the  signal  or  hear  the 
noise  made  by  the  drop  of  the  disk.  The  opera- 
tor testifies  positively  that  she  did  not  see 
the  shutter  down,  and  did  not  hear  the  noise 
made  by  the  drop  of  the  disk,  and  there  was 
not  a  particle  of  evidence  to  Justify  the  In- 
ference that  she  was  telling  an  untruth.  The 
presumption  Is  that,  if  she  had  known  the 
plaintiff  was  signaling,  she  would  have  re- 
sponded. There  is  nothing  In  the  evidence 
to  suggest  any  reason  why  she  should  not 
have  done  so.  She  appears  to  have  been  a 
faithful  and  competent  employ^,  diligent, 
and  attentive  to  her  duties,  and  there  Is 
nothing  to  warrant  the  conduslon  that  she 
wlUfully  and  wantonly  refused  to  give  the 
plaintiff  the  connection  which  he  desired. 
The  plaintiff  testified  that  he  signaled  the 
operator  about  10  or  15  seconds  after  he  had 
finished  his  conversation  with  the  doctor  and 
hung  up  the  receiver.  He  said,  however,  that 
the  telephone  was  in  the  hall  on  the  facing 
of  the  door  that  entered  his  wife's  room; 
that  he  hung  up  the  receiver,  walked  10  or 
12  feet  to  the  foot  of  bis  wife's  t>ed,  stopped 
long  enough  to  see  that  she  was  in  labor, 
then  walked  back  to  the  telephone,  and  sig- 
naled the  operator.  The  operator  testified 
that,  after  the  plaintiff  had  finished  the  con- 
versation with  the  doctor,  she  disconnected 
them,  and  retired  "as  soon  as  the  connection 
was  completed,  and  the  call  taken  down,  and 
left  the  room  as  soon  as  I  could  walk  from 
one  room  into  the  other — about  a  minute, 
I  suppose."  The  evidence  shows  that  the 
room  in  which  the  operator  retired  was  locat- 
ed just  west  of  the  switchboard,  abont  10 
or  12  feet  away. 

Counsel  for  the  plaintiff  contend  that,  as  ' 
the  plaintiff  said  the  time  which  elapsed 
between  the  end  of  his  conversation  and  the 
effort  to  signal  the  operator  was  but  10  or 

15  seconds,  and  the  operator  admitted  that 
she  remained  In  the  room  a  minute  after  the 
conversation  ended,  the  Jury  were  authorized 
to  find  either  that  she  willfully  refused  to 
give  the  connection,  or  else  that  she  negli- 
gently failed  to  see  or  hear  the  plaintiff's 
dgnal.  Neither  the  plaintiff  nor  the  opera- 
tor made  any  exact  computation  of  time.  It 
is  manifest  that  both  were  giving  merely  an 
estimate  of  the  time  which  elapsed  between 
the  two  occurrences  to  which  they  referred. 
The  physical  facts  show  that  the  time  prob- 
ably required  was  about  the  same  in  each 
Instance.  The  plaintiff  was  obliged  to  hang 
up  the  receiver,  walk  10  or  12  feet  to  his 
wife's  bedside,  remain  long  enough  to  see 
that  she  was  in  labor,  return  the  same  dis- 
tance to  the  telephone,  and  take  down  the 
receiver,  and  signal  the  operator.  He  sa:^ 
positively  this  required  not  more  than  10  or 

16  seconds.  Without  using  the  technical 
terms  referred  to  in  the  evidence.  It  Is  per- 
fectly plain  that  all  that  the  operator  was 
required  to  do  could  have  been  done  in  at 
least  as  short  a  time  and  pcobably  in  leas 
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time  than  was  required  for  the  plaintiff  to  do 
what  he  saya  he  did.  At  any  rate,  the  oper- 
ator says  positively  and  UBeqalvocally  that 
she  Immediately  left  the  switchboard  after 
the  conTersatiott  ended,  and  retired  to  her 
room,  gome  10  or  12  feet  away;  that  she  did 
not  see  or  hear  the  plalntifC  signal;  and  that 
she  did  not  know  that  he  had  signaled  until 
5 :20  the  next  morning.  She  bad  no  reason 
to  anticipate  that  the  plaintiff  would  call 
again.  Ordinary  care  did  not  require  her 
to  remain  at  the  switchboard.  She  had  a 
right  to  rely  upon  the  fact  that  the  night 
gong  was  In  good  order,  and  that  by  this 
means  she  would  be  advised  of  any  call  made 
by  a  subscriber.  There  is  notiiing  in  the 
evidence  to  Justify  the  conclusion  either  that 
the  operator  wantonly  refused  to  recognize 
the  plaintiff's  signal,  or  that  she  was  lacking 
in  ordinary  care  In  failing  to  observe  it 
For  these  reastms,  we  are  dear  tliat  the 
verdict  was  not  authorised  by  the  eviduice, 
and  that  a  new  trial  tbould  lutve  been 
granted. 
Jndgmei^  reversed. 


BLAGKBUBN  et  al.  v.  MOREL.  DONALD- 
SON et  al.  V.  SAME. 
(Nos.  4.744.  4,747.) 
(Court  of  Appeals  of  Georgia.   Sept.  28,  1013. 
On  Motion  f6r  Behearing.  Oct  8, 1918.) 

(SvllalHu  by  the  Court.) 

1,  Principal  and  Sukett  (8  U7*)— Viola- 
tion OF  CONTBAOT—DiSCHABGB  OV  SUEBTT. 

This  was  an  action  against  the  prindiMil 

and  the  sureties  on  the  bond  of  a  buildiuK  con- 
tractor, conditioned  that  he  would  faithfully  per- 
form the  stipulations  of  a  building  contract  It 
was  admitted  by  the  plaintiff  in  his  testimony 
that  the  principal  in  the  bond  had  not  complied 
with  the  contract  in  certain  material  particulars, 
and  that  the  plaintiff  made  payments  to  him, 
from  time  to  time,  in  excess  of  the  amount  au- 
ttiorized  by  the  contract  and  prior  to  the  times 
when  they  were  due,  and  failed  to  require  of 
him  the  affidavits  provided  for  In  the  contract  in 
reference  to  work  done  and  material  furnished 
for  the  building.  Held,  this  conduct  on  the  part 
of  the  plaintiff  tended  to  increase  the  risk  of  the 
sureties  on  the  bond,  and  operated  to  dis- 
charge them  from  all  liability  thereon.  It  fol- 
lows that  the  verdict  against  the  sureties  was 
contrary  to  the  evidence  and  should  have  been 
set  aside. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  |!  288-286;  Dec  Dig.  | 
117.*] 

2.  SusnciBNOT  or  PrnxioH. 

.  The  petition  at  amended  was  not  subject 
to  any  of  the  demurrers  filed  thereto. 
8.  Verdict  Asainbi  Pbinoifal  Obuoob  Ap- 
proved. 

The  verdict  against  the  principal  obligor 
in  the  bond  was  authorized  by  the  evidence, 
and  no  error  of  law  was  committed  which 
would  require  a  reversal  of  the  judgment  over- 
ruling the  motion  for  a  new  trial  as  to  bim. 
4.  Costs  (|  238*)  —  Apfeai.  — Unkxcbssabt 
Bbcobd. 

Where  a  suit  is  brought  against  the  prin- 
cipal and  sureties  on  a  bond,  and  the  plaintiff 
obtains  verdict  and  Judgment,  and  one  writ  of 


•For  otlwe  nam 


error  is  prosecuted  to  this  court  by  all  of  the 
defendants,  and  another  writ  of  error  by  the 
sureties  only,  the  questions  involved  in  both 
records  being  identical  so  far  as  the  sureties 
are  concerned,  and  the  jad|;ment  against  them 
is  reversed,  the  second  writ  of  error  will  be 
dismissed,  and  the  costs  thereof  asseased 
against  the  plaintiffs  in  error. 

LEd.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  H  80&-919;   Dec.  Dig.  fi  23&*1 

On  Motion  for  Behearing. 
(Additional  ByUahiu  hy  Editorial  Btaff.) 

5.  ^BINCIPAI,  and  SUBBIT  (}  100*)  —  DXS- 
CHABOE  OF  SUBETT— BmLDINO  OONTRACT— 
CONSTBUCTION. 

That  a  building   contract  provided  for 

changes  in  the  structure  to  be  erected  did  not 

antborize  a  change  as  to  the  method  and 

amount  of  the  payments  without  consent  of  the 

sureties  on  the  contractor's  bond. 
[Ed.  Note.— For  other  cases,  see  Frindpal 

and  Surety,  Cent  Dig.  H  162-lte;  Dec.  Dig.  { 

100.*] 

Error  from  CSty  Court  ot  Statesboro;  H. 
B.  Strange,  Judge. 

Two  actions,  both  by  J,  J.  R  Morel,  one 
against  L.  R.  Blackburn  and  otiiers,  the  otb- 
er  against  3.  H.  Donaldson  and  others.  From 
the  Judgmmt;  defendants  bring  error.  In 
the  former  action  Judgment  reversed  In  part, 
and  In  part  aiBrmed.  In  the  latter,  writ  of 
error  dismissed.  Motion  for  rehearing  de- 
nied. 

J.  J.  E.  Anderson  and  R.  Lee  Moore,  both 
of  Statesboro,  and  Bitch  &  Denmark,  of 
Savannah,  tor  plalntifls  in  error.  White  it 
Lovett,  of  Sylvanla,  for  defendant  in  error. 

RUSSELL,  J.  In  case  No.  4,744,  Judg- 
ment reversed  Id  part  and  In  part  afflnned. 
In  case  No.  4,747,  writ  of  error  dismissed. 

On  Motion  for  Rehearing. 

(a)  The  court  did  not  overlook  the  fact 
that  there  was  testimony  to  the  effect  tliat 
the  amount  of  work  done  at  the  time  of 
several  of  the  payments  referred  to  In  the 
record  may  have  exceeded  In  value  the 
amount  actually  paid  by  the  owner;  but.  In 
our  opinion,  the  sureties  were  entitled,  as  a 
matter  of  law,  to  have  the  contract  strictly 
construed,  because  the  liability  of  a  surety 
is  Btrlctl  Juris,  and  it  Is  nndlq^nted  ttuLt 
the  payments  made  by  the  owner  were  not 
made  In  conformity  vrlth  the  contract,  in 
that  It  appears  that  payments  in  excess  of 
those  provided  for  by  the  contract  had,  in 
each  instance,  been  made  before  the  comple- 
tion of  specific  portions  of  the  building,  aa 
provided  in  the  contract  In  other  words, 
while  it  appears  from  the  testimony  that  the 
payments  made  by  the  owner  at  a  particular 
time  were  less  than  the  value  of  the  work 
done  and  the  material  furnished  for  the 
building  as  a  whole,  the  particular  irartion 
of  the  building  which,  under  the  terms  of 
the  contract,  dionld  have  been  completed 
before  any  payment  was  made  at  all  bad  not 
been  so  completed.  The  record  shows,  wlth- 
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out  dlflpuU^  that  thoagb  at  the  time  pay- 
ment was  made  for  the  completion  of  the 
first  stmy  of  the  tmlldlng,  work  bad  been 
done  on  a  portion  of  the  second  story  and  np 
to  the  roof  Joists,  still  nothing  had  been  done 
on  the  front  end  of  the  first  story  of  the 
bnlldlng,  and,  In  fact,  scarcely  anythli^  had 
been  done  on  this  portion  of  the  bnildlng  at 
the  time  the  contractor  abandoned  the  eon- 
tract 

(b)  For  this  reason,  although  there  was  an 
issue  npon  the  point,  It  is  Immaterial  wheth- 
er the  payments  were  In  excess  of  the  work 
done.  There  was  no  dispute  that  the  pay- 
ments were  made  In  advance  of  the  comple- 
tion of  the  first  story,  according  to  the  terms 
of  the  contract,  and  likewise  In  advance  of 
the  completion  at  the  second  sto^. 

(c)  As  to  the  failure  of  the  owner  to  re- 
qnlre  the  statutory  affldaTlt  from-  ttie  con- 
tmctor.  the  mere  fiict  that  the  affldsvlt  was 
taken  when  the  last  payment  was  made  was 
not  material.  As  stated  above,  the  liability 
of  a  surety  is  strictt  Juris,  and  cannot  be 
extended,  and  a  surety  is  reUeved  by  any  act 
vbidi  tends  to  Increase  bis  risk ;  and  wbeth- 
a  in  tact  there  is  an  innease  of  his  risk  or 
not,  there  is  a  breadi  of  tbe  contract  Noth- 
ing ruled  in  Adams  v.  Hatgler,  2  Oa.  Ai^  99, 
68  S.  EL  830,  affects  tills  proposition. 

(d)  Tbe  fact  that  there  was  testimony  that 
mt  the  time  tbe  contractor  suspended  bis 
work  uid  abandoned  tiie  contract  Install- 
ments amounting  to  $2,000  would  have  been 
due  If  tiie  work  bad  proceeded  In  r^ular 
stages  as  provided  by  tbe  contract,  and  that 
the  payments  amounted  to  a  less  sum  than 
$2,500,  does  not  aCtect  tbe  undisputed  fact 
that  the  building  was  in  a  very  different 
condition,  so  &r  as  tbe  UablUty  of  tbe  sure> 
ties  to  complete  It  was  concerned,  at  tbe  time 
tbe  contractor  abandoned  bis  work  than  It 
would  have  been  If  tbe  contract  had  been 
complied  with  and  if  tbe  work  had  proceeded 
as  stipulated  In  the  contract  The  sureties, 
not  having  consented  to  this  change  of  the 
contract,  were  entitled  to  claim  a  discharge, 
regardless  of  how  it  affected  them,  and  even 
if  the  change  had  inured  to  their  benefit 

[6]  (e)  The  fact  that  the  contract  provided 
for  change  and  alteration  in  the  plans  of  the 
bnildlng  has  no  bearing  on  the  proposition 
to  which  we  have  referred,  for  there  Is  a 
marked  difference  between  a  change  as  to 
tbe  method  and  amount  of  tbe  payments  and 
a  stipulation  providing  for  changes  in  the 
structure  to  be  erected.  Nothing  in  the  ruling 
in  Wyley  v.  Stanford,  22  Ga.  385,  or  In  Ward 
V.  McLamb,  IIS  Oa.  811,  45  S.  K.  688,  which 
authorizes  the  discharge  of  a  surety  pro 
tanto.  Is  In  point  In  fact  under  tbe  pro- 
visions of  the  code  section,  we  do  not  see 
bow  such  a  judgment  Is  possible.  A  surety 
is  either  liable  or  not  and  If  any  act  Is  done 
which  Increases  or  which  tends  to  Increase 
his  risk  he  will  be  discharged. 


The  court  fully  considered  the  rulings  In 
Adams  V.  Halgler,  123  Ga.  659,  61  S.  B.  638, 
and  In  JEtna  Indemnity  Go.  v.  Town  of  Com- 
er, 136  Ga.  24,  70  S.  E.  676,  and  the  motion 
for  r^earlng  upon  this  point  presents  noth- 
ing new.  Motion  denied. 


McDTTTFIB  v.  LUMMUS  COTTON  GIN  CO. 

(No.  5,018.) 
(Court  of  Appeals  of  Georgia.   Oct  7,  1918.) 

1.  Tkial  (I  139*)— DiREcnoM  of  Vebdiot. 

"A  verdict  should  not  be  directed  onleHS 
there  is  no  Issue  of  fact  or  anless  the  proved 
facts,  viewed  from  every  possible  legal  point 
of  view,  can  sustain  no  other  finding  tban  that 
directed."  Davis  v.  Kirkland,  1  Ga.  App.  6, 
58  S.  E.  209. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
^.^^H  382.  838,  888-341,  366;  DecTbig.  | 

(AddiUonal  fiyUa^M  ht  BditoHml  Btaf.) 

2.  Sales  ({  363*)— Aonon  fob  Pbice— Qubs-' 

TION  FOB  JUBT. 

Where,  in  an  action  oa  a  promissoiy  note 
for  the  price  of  a  gin  outfit,  under  a  contract 
obliging  plaintiff  to  superintend  putting  it  In 
place,  defendant  relied  on  failure  of  the  ma- 
chine to  work  satisfactorily,  and  the  evidence 
showed  that  such  failure  was  due  to  the  mis- 
placement of  two  pulleys,  but  did  not  show 
whether  sucb  mlstMacement  was  t^e  fault  of 
plaintiff  or  of  defendant,  it  was  error  to  di- 
rect a  verdict  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  1064;  Dec  Dig.  |  363.*] 

Error  from  City  Court  of  Abbeville;  W. 
H.  Lasseter.  Judge. 

Action  by  the  Lummus  Cotton  Oln  Com- 
pany against  D.  McDuffie.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Bo- 
wsed. 

Max  B.  Land,  ot  Cordele,  for  plaintiff  in 
error.  Hal  Lawson,  of  Abbeville,  for  defend- 
ant in  error. 

RUSSELL.  J.  The  Lummus  Cotton  Gin 
Company  sued  McDuffle  upon  a  promissory 
note  for  the  purchase  price  of  a  gin  outfit 
which  be  had  bought  under  a  written  con- 
tract of  purchase,  in  which  the  seller  agreed 
to  furnish  a  competent  man  to  superintend 
the  erection  of  the  machinery,  and  the  pur- 
chaser agreed  to  "properly  put  up  and  oper- 
ate the  machine  according  to  the  printed 
directions  furnished  by  the  manufacturers." 
Attached  to  the  contract  Is  a  Drawing  appli- 
cable to  the  order,  and  a  statement  that  blue- 
prints of  building  plans  and  machinery, 
Identified  by  certain  letters  and ,  numbers, 
have  been  sent ;  but  these  blueprints  do  not 
appear  In  the  record.  The  defendant  admit- 
ted the  execution  of  the  note,  and  assumed 
the  burden  of  proving  hla  plea  of  partial 
failure  of  consideration;  but  at  the  conclu- 
sion of  the  testimony,  upon  motion  of  the 
plaintiff's  counsel,  the  court  directed  a  ver- 
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diet  In  faTor  of  the  plaintiff  for  tbe  full 
amount  aued  for.  In  the  bill  of  excepttons 
error  is  specifically  assigned  upon  the  order 
of  the  court  directing  the  verdict,  upon  the 
ground  that  there  was  such  an  issue  of  fact 
presented  by  the  evidence  that  the  Jury  would 
have  been  authorized  to  find  a  verdict  In 
favor  of  the  defendant,  under  the  plea  of 
partial  failure  of  consideration,  or  at  least 
to  have  returned  a  verdict  for  a  less  amount 
than  that  which  the  court  directed  tbe  Jnry 
to  find  in  favor  of  the  plaintUT. 

[1.  2]  We  are  of  the  opinion  that  the  trial 
judge  erred  In  directing  the  verdict  There  la 
ample  evidence  in  the  record  that  the  machin- 
ery failed  to  work  satisfactorily.  The  partlc- 
Qlar  In  which  the  operatloD  of  the  machinery 
was  defective  was  that  tbe  fans  failed  to  suck 
tbe  cotton  up  and  blow  the  seed  away  as  fast 
as  It  should.  By  reason  of  this  condition  the 
seed  fluea  became  clogged  up,  and  It  was  nec- 
essary to  r^ove  the  seed  by  hand,  and  fre- 
quently the  belts  would  be  torn.  According 
to  some  of  tbe  testimony,  the  d^ay  in  dear- 
big  tbe  seed  ftnes  by  band  greatly  reduced 
tbe  daily  ginning  capacity  of  tbe  outfit,  to 
say  nothing  of  tbe  expense  entafled  by  tbe 
brMkage  of  tbe  b^ts.  It  appears  to  have 
been  undisputed  Uiat  the  failure  of  the  gin  to 
operate  properly  was  due  to  tbe  fact  that  a 
20-lndi  pulley  was  put  where  a  24-lnch  pulley 
oQgbt  to  have  been  put,  and  tbe  24-lncb  pul- 
ley was  fitted  on  where  the  20-lndi  puU^ 
should  have  been  placed,  for  one  of  tbe  wit- 
nesses transferred  these  pnll^a^  ezrtiaaglog 
ttieir  posltiona,  and  after  tbe  change  there 
was  no  recurrence  of  the  difficulty  as  to  tbe 
seed  fluft  It  Is  perhaps  upon  tbe  strength  of 
tbe  fact  that  tbe  testimony  upon  this  point 
was  unoontradlcted  that  tbe  court  adjudged 
that  there  was  no  Issue  to  be  submitted  to 
the  Jury,  for  this  undisputed  testimony  indi- 
cates that  the  machinery  Is  perhaps  of  good 
quality  and  reasonably  suited  for  its  purpose, 
and  thus  it  might  superficially  appear  that 
the  defendant  had  failed  to  carry  the  burden 
assumed  by  him  of  establishing  a  partial 
breadi  of  the  contract  of  purchase.  Having 
admitted  a  prima  fade  case,  it  devolved  up- 
on the  defendant,  in  order  to  warrant  a  ver- 
dict In  his  favor,  or  in  order  to  obtain  a  re- 
duction below  the  amount  mentioned  In  the 
note,  to  establish  that  there  had  been  a 
breadi  of  the  contract  in  some  respect,  and 
that  this  breach  had  resulted  in  subjecting 
faim  to  pecuDiary  loss. 

At  first  sight  It  would  seem  that,  since  the 
defendant  was  to  have  the  machinery  put  up, 
and  since  the  defective  operation  of  the  ma- 
chinery which  subjected  tbe  defendant  to  loss 
was  due  to  the  misplacement  of  two  pulleys, 
and  might  have  been  avoided  if,  in  putting 
up  tbe  machinery,  these  two  pulleys  had 
oeen  properly  placed,  the  defendant  was  tbe 
author  of  his  own  wrong,  and  that  no  matter 
what  might  have  been  his  loss  of  patronage, 
or  blB  enqtense  for  broken  beitLni^  be  would 


not  be  permitted  to  recoup  either.  It  ap- 
pears, however,  that  tbe  very  first  stipulation 
in  tbe  contract  under  which  tbe  defendant  pur- 
chased this  gin  Is  an  agreement  on  the  part 
of  the  F.  H.  Iiummus  Sons  Company  (now^ 
Lummus  Cotton  Oln  Company)  to  furnish  a 
competent  man  to  6U[>erlntend  the  erection 
of  tbe  gin  machinery  which  was  being  pur- 
chased. The  contract  must  be  construed  as 
a  whole.  The  agreement  of  the  purchaser  la 
to  properly  put  up  and  operate  the  madilnery 
according  to  tbe  printed  directions  furnished 
by  the  mannfacturera  When  this  Is  con- 
strued with  the  undertaking  of  tbe  seller  to 
furnish  a  competent  man  to  superintend  the 
erection  of  the  machinery,  it  is  very  evident 
that  a  proper  construction  of  tbe  contract 
compels  the  conclusion  that  tbe  purchaser 
was  to  do  nothing  more  than  to  furnish  the 
necessary  laborers  to  erect  the  machinery 
under  the  direction,  control,  and  superintend- 
ence of  a  man  (competent  to  erect  such  ma- 
chinery) who  was  to  be  furnished  by  the 
seller.  In  fact,  construing  the  undertaking 
of  the  seller  as  to  tbe  erection  of  the  gin 
outfit  in  connection  with  the  undertaking  of 
the  buyer  In  this  case,  the  language  of  tbe 
contract  as  to  tbe  erection  of  the  gin  cannot 
be  given  other  force  than  this,  so  far  as  it 
relates  to  the  purchaser,  and  it  Is  apparent 
that  this  stipulation  and  the  agreement  of  tbe 
purchaser  more  especially  relate  to  tbe  oper* 
atlon  of  the  machinery,  so  far  as  be  Is  con- 
cerned, than  to  its  erection. 

It  Is  not  disputed  that  the  defendant  gave 
notice  of  the  failure  of  the  gin  to  operate 
properly,  and  that  In  response  to  his  notice 
the  plaintiff  company  sent  a  man  to  correct 
the  defect.  It  was  for  the  jury  to  say  wheth- 
er he  was  a  man  competent  to  deal  with  tbe 
situation,  for  he  failed  to  discover  the  mis- 
placement of  the  pulleys,  and  the  jury  might 
be  authorized  to  find  that  neither  be  nor  the 
other  agent  of  the  plaintiff  company,  who 
was  sent  to  superintend  tbe  original  erectioiK 
of  tbe  ginning  outfit,  was  competent  Tnder 
the  contract  it  Is  a  jury  question  whether  the 
F.  H.  Lummus  Sons  Company  complied  with, 
its  undertaking  to  furnish  a  competent  man 
to  superintend  the  erection  of  tiie  machinery, 
as  It  agreed  to  do,  and  whether,  if  the  de- 
fendant suffered  from  the  defective  operation 
of  tbe  machinery,  it  was  his  fault,  or  whether 
It  was  due  to  tbe  failure  of  the  plaintiff  to 
supply  a  proper  superintendent  It  does  not 
appear  from  tbe  record  that  the  defendant 
did  not  erect  the  ginning  outfit  so  far  as  It 
was  his  duty  to  aid  In  its  erection,  In  ac- 
cordance with  the  blueprints,  because  there 
are  no  blueprints  In  the  record. 

Two  facts  are  undisputed:  That  tbe  gin 
did  not  operate  properly,  and  that  it  waa 
due  to  the  misplacement  of  the  two  pulleys. 
It  would  certainly  be  for  the  jury  to  say 
whether,  under  the  contract,  the  misplace- 
ment of  these  pulleys  was  the  fault  of  tbe 
plaintiff  or  of  the  defendant  We  do  not  deal 
with  tbe  otber  auestLons  aongbt  to  be  pre- 
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seated  because.  If  there  were  any  errors, 
they  are  not  WuHy  to  recur  upon  another 
trial  of  this  caaei,  whldi  we  feel  conatralned 
to  order. 
Jadgment  reversed. 


HOUSTON     STRAOHAN  &  CO. 
(No.  4,937.) 
(Govxt      Appeals  of  Oeoi^a.    Oct  7,  1918.) 

(Bi/Uabm  by  iKt  Court.) 

£tECBpnoRSf  Bxix  or  (|  43*)— Tm  voa  E^- 

ina. 

In  this  COM  the  bill  of  ezceptioiu  was 
tified  b;  the  trial  judige  on  April  80,  1918,  and 
it  was  filed  in  the  office  of  the  clerk  of  the  lower 
court  Maj  17.  1913.  Not  having  been  filed  in 
the  clerk's  office  wltlun  15  days  from  the  date 
of  tiie  judge's  certificate  this  court  Is  witiiont 
ioiiadlctlon,  and  the  writ  of  error  most  be  dia- 
misaed.  dvll  Code  1910.  |  6167:  Woods  v. 
State,  11  6a.  App.  383.  76  S.  B.  491;  Foote  ft 
Davies  v.  Bvaos,  10  Ga.  App.  194,  72  S.  B. 

looa 

TEA.  Note.— For  other  cases,  see  Exceptions, 
Bm  of.  Cent  Dig.  |  ny» ;  Dec.  Dig.  f  43.*] 

Error  from  City  Court  of  Savannah;  Da- 
vis Freeman,  Judge. 

Action  between  Frank  Honaton  and  Strach- 
an  ft  Co.  Wilt  of  erzor  by  Btenk  Honaton 
dlamiBsed. 

Twlgga  ft  Qazan  and  Bf  orris  H.  Bemateln, 
all  of  Savannah,  tor  plaintift  in  error.  Os- 
borne ft  Lawrence  and  Edmund  H.  Abra- 
hams, all  of  ^avannah,  Cor  defendant  in  er- 
ror. 

HILLv  Q.  J.  Writ  of  error  dismissed. 


LUDDBN  ft  BATES  SOUTHERN  MUSIC 
HOUSE  V.  HALE.   (No.  4,904.) 
(Gonrt  of  Appeals  of  Georgia.   Oct  7, 1912.) 

(SyllabuB  by  the  Cowt.) 

JuemcEs  or  ths  Pxace  (|  208*)— Gebtiobabx 
— Bevixw— BuBDXN  or  FBoor. 

The  plaintifF  had  a  written  contract  with 
the  defendant,  authorising  liim  to  sell  pianos  as 
its  agent,  and  providing  Aat  the  agent  stiould 
receive  a  haif  of  the  difference  between  the  cost 
of  the  piano,  including  freight,  stool,  and  scarf, 
and  ttie  selling  price  as  shown  on  the  defend- 
ant's price  list  The  ptaintifTs  agency  had 
terminated,  and  he  was  succeeded  by  anotlier 
asent  The  defendant  employed  the  plaintiff  to 
sell  to  a  certain  person  a  piano,  npon  the  under- 
standing that  the  plaintiff  was  to  receive  "his 
commiMHon  as  under  his  oM  contract"  Plain- 
tiff sold  the  piano  at  the  price  of  $500  and  upon 
terms  approved  by  ttie  defendant  Upon  the 
trial,  a  price  list  introduced  in  evidence  showed 
the  selling  price  of  the  piano  sold  by  the  plain- 
tiff to  be  $700.  The  plaintiff  testified,  however, 
that  tills  price  list  was  not  the  price  list  of  the 
defendant,  but  was  that  of  Chickering  &  Sons, 
the  makers  of  the  instrument;  that  be  did  not 
know  what  was  the  price  of  tlie  piano  as  shown 
on  the  price  list  furnished  him  by  the  defendant, 
bat  that  he  did  not  think  a  piano  of  the  style 
■old  by  him  was  ever  sold  by  the  defendant  for 
more  than  fOSO.  A  witness  for  the  defendant 
testified  that  $700  was  the  selUog  price.  The 


certiorari  record  dlsdoeed  that  a  verdict  was 

returned  in  the  justice's  court  In  favor  of  the 
plaintiff  for  the  full  amount  sued  for,  but  the 
summons  is  not  in  the  recoid,  and  the  amount 
sued  for  is  nowhere  disclosed  therein.  The  de- 
fendant admitted  tliat  the  plaintiff  was  entitled 
to  recover  some  amoont  The  record  fails  to 
disclose  the  amount  actnaHy  recovered.  The 
burden  was  on  the  plaintiff  in  certiorari  to  show 
error,  and,  liaving  failed  to  show  wliat  amonnt 
the  plainoff  recovered,  there  was  no  error  In 
overmling  the  cerUorart 

[Bd.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  807-817;  Dee.  Dig.  | 
208.*! 

Error  firom  Saperlor  Court,  Falton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

Oertloraii  by  the  Lnddoi  ft  Bates  South- 
em  Music  House  against  H.  H.  Hale  to  re- 
view a  Judgment  In  favw  of  Hale  rendered 
by  a  Jnattce  of  tlie  peace.  Writ  overruled, 
and  plaintiff  In  certiorari  brings  error.  Af- 
firmed. 

Amaud  ft  Donehoo,  of  Atlanta,  for  plalnCUT 
in  error.  Etheridge  ft  Btherldge^  of  Atlan- 
ta, for  defendant  in  error. 

POITLS;  J.   Judgment  afllrmed. 


RUSSELL  V.  STATE.   (No.  4,820.) 
((3onrt  of  Appeals  of  Georgia.    Oct  7,  1918.> 

(ByUabu9  by  the  Court.) 

1.  ExMunoN  (I  129*)— "LiTT*'--8unioziifOT 

— ESSENTIAU. 

To  constitute  a  valid  levy  npon  personalty 
there  must  be  an  actual  or  constructive  seizure 
of  the  property  by  the  officer.  A  legal  "levy" 
is  not  made  by  merely  posting  upon  a  monnd 
of  dirt,  which  the  officer  sapposes  to  contain 
potatoes,  a  notice  of  levy  on  a  specified  quanti- 
ty of  potatoes ;  the  officer  not  having  seen  the 
potatoes  or  reduced  them  to  possession,  and 
merely  estimating  the  quantity  of  potatoes 
which  should  be  in  the  mound,  basing  his  esti- 
mate upon  what  he  Uiinks  the  defendant's  crops 
should  have  produced. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  H  290-^ ;  Dec.  Dig.  §  129.* 

For  other  definitions,  see  Words  "and  Phrases, 
vol.  6,  pp.  4101-4106 ;  vol.  8,  p.  7705.] 

2.  LABCEnr  (fij  8,  40*)— VABXAncx— Owrkb- 

BUIP— ELBltENTB  OF  OTFENBE. 

This  being  a  prosecution  for  larceny,  In 
which  the  title  to  the  property  alleged  to  have 
been  stolen  was  laid  In  the  levying  officer,  and 
it  appearing,  from  the  undisputed  evidence,  that 
no  lenl  levy  was  made,  no  title  was  shown  in 
the  officer,  and  the  conviction  was  unauthorized. 
The  case,  at  best,  was  extremely  weak  on  the 
question  of  criminal  intent,  even  if  it  authoris- 
ed a  finding  at  all  that  the  accused  took  and 
carried  away  the  property  described  in  the  ac- 
cusation witii  intent  to  steal  the  same.  It  was 
especially  erroneous  and  prejudicial  to  charge 
the  jury.  In  substance,  that  if  they  believed  the 
defendant  fraudulently  violated  the  rights  of 
the  levying  officer  he  would  Im  guilty,  and  to- 
fail  to  charge  that  the  taking  must  nave  been 
with  the  intent  to  steal  the  same. 

[Bd.  Note.— For  other  cases,  see  larceny. 
Cent  Dig.  H  S-10,  102-126,  160;  Dec  Dig.  f| 
S.  40.*] 
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Error  from  City  Gonrt  of  Loniarllle;  W. 

L.  FhUltps,  Judge. 

L.  O.  Russell  was  convicted  of  larceny,  and 
brlDgs  error.  Reversed. 

M.  C.  Barwick,  of  Augusta,  for  plaintiff 
in  error.  J.  R.  PbiUlpB.  SoL,  of  LouisrlUe, 
for  the  State. 

POm^  J.  Jndgmoit  reversed. 


CHITTT  V.  OLIVER.    (No.  4,694,) 
<C!oart  of  Appeals  of  Geoi«ia.   Oct  7,  1918.) 

(BvUabiu  fty  tiU  Court.) 
X,  Afpbai,  akd  Ebbob  (§  e28*>— Writ  of  Br- 

BOB— DlSUISSAL. 

It  affirmativelr  appearB  from  the  certificate 
of  the  clerk  of  the  lower  court  that  the  delay 
In  the  traosmissioti  of  the  bill  of  exceptionB 
was  not  doe  to  an;  act  of  omissloD  or  commia- 
slon  on  the  part  of  counsel  for  the  plaintiff  in 
error;  and  the  failure  to  transmit  a  transcript 
of  the  pleadings,  as  appears  from  the  recitals 
of  the  biU  of  exceptions,  was  due  to  the  fact 
that  the  case  was  tried  opon  an  agreement  in 
open  court  as  to  the  contents  of  the  originals, 
which  had  been  lost  or  destroved,  which  were 
not  shown  to  have  been  in  tne  possession  of 
counsel  for  the  plaintiff  in  error.  Tor  this  rea- 
son the  writ  of  error  should  not  be  dismissed. 

[EA.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2760-2764;  Dec  Dig.  f 
«28.*] 

2.  Pbiob  Decision  Polloweih- New  Trial. 

This  caee  Is  controlled  by  the  ruling  of  this 
court  In  Hodges  v.  Qillesple,  Shields  &  Co..  13 
Oa.  App.  — k  78  8.  E.  832.  The  Judge  erred 
in  refnstng  a  new  trial. 

Error  from  Superior  Conrt^  Toomba  Coun- 
ty; B.  T.  Rawllngs,  Judge. 

Action  between  U  A.  E.  Chitty  and  W.  C 
Oliver.  From  an  adverse  judgment,  Chitty 
brings  error.  Reversed. 

H.  H.  Eld^  of  ReldsvlUe,  tor  plalntlfT  In 
error.  Williams  ft  Giles,  of  Lyons,  and  EUnes 
&  Jordan,  of  Atlanta,  for  de&ndant  in  er- 
ror. 

BtrSSBLL,  J.  Judgment  reversed. 


WILLINOHAH  v.  BUOKETE  (XXTTON  OIL 

CO.   <No.  4,4ia) 
(Oonrt  of  Appeals  of  Georgia.    Aug.  2S,  1913.) 

(Sv^ahit4  &v  tho  Court) 
1.  Appeal  and  Erbob  (i  380*)— Bond— QnAi<- 

mCATIOn  OP  SUBETT, 

The  agent  of  a  corporation  Is  not,  by  rea- 
son of  his  agency,  disqualified  to  become  its 
surety  upon  an  appeal  bond.  If  he  be  solvent, 
his  relation  to  bis  principal  would  not  in  any 
way  diminish  the  right  or  i>ower  of  the  appellee 
to  recover  upon  the  bond. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2038-2028;  Dec  Dig.  | 
880.*] 


2.  JusnoKS  or  tbe  Puob  (||  82,  97,  171. 

174*>— TBIAI  DB  NoTO— PlBAMWO— AMBND- 
UEITT. 

An  appeal  is  an  iuvestlgatton  de  novo. 
Patterson  v.  Sams,  2  Ga.  App.  760^00  S.  B. 
18;  Abrams  iTLang,  60  Gal^lsTm;  Civil 
Code,  i  S014.  Where  an  action  in  a  justice's 
court  is  not  founded  upon  an  unconditional  con- 
tract in  writing,  the  plea  of  the  defendant  need 
not  be  sworn  to;  and  unless  die  answer  is  a 
dilatory  plea,  or  a  defense  to  an  nnoonditionaL 
contract  In  writing,  it  need  not  be  filed  at  tiw 
first  term.  When  a  case  Is  appealed  from  a 
justice's  court  to  a  superior  coiut,  it  becomes 
the  doty  of  tbe  defendant  (if  he  relies  opon  any 
defense  other  than  the  general  issoe)  to  reduce 
his  defense  to  writing  before  the  case  proceeds 
to  trIaL  The  performance  of  the  duty  of  reduc- 
ing his  defense  to  writing  may  be  in  effect  a 
mere  amendment  on  the  part  of  the  defendant 
to  the  plea  originally  filra  hr  him  in  tiie  jus- 
tice's eonrt  But  even  if  this  be  tlie  case,  he 
will  not  thereby  be  prednded  from  the  right  of 
further  amending  npon  the  triaL  <SvU  Cwde,  | 
4739. 

[Ed.  Note.— For  other  cases,  see  Jostices  of 
the  Peace,  Cent  Dig.  8|  324,  325,  333,  655- 
657,  665-683;  Dec.  Dig.  »  02,  87.  171.  174.*] 

3.  JUDOUENT  <§  694*) — SPUTTIITO  OAUSE— AC- 
TIONS* OH  CONTBACT. 

Where  the  contract  is  entire,  bnt  one  suit 
can  be  maintained  for  a  breach  thereof,  and  all 
tiie  breaches  occurring  up  to  the  commmeement 
of  the  action  mnst  be  tndnded  therein.  John- 
son v.  Klasaett  9  Ga.  App.  733,  72  S.  K.  174; 
Puffer  Manufacturing  Co.  v.  Rivers,  10  Ga. 
App.  154,  78  S.  E.  20;  Thompson  v.  McDon- 
ald, 84  Ga.  5,  10  S.  E.  448;  CivU  Code,  |  4388. 

[Ed.  Note.— For  other  oases,  see  Judgment, 
Cent  Dig.  S  1109 ;  Dec  Dig.  S  684.*) 

4.  Judokent  (S  594*)— Bbbacb- Right  or 

Action. 

One  who  dalms  a  breach  of  the  contract 
under  which  he  was  hired  as  a  clerk  for  a  pe- 
riod of  one  year,  and  contends  that  he  was 
wrongfully  discharged  4H  months  before  the 
expiration  of  the  contractual  relation,  but  who 
fails  to  institute  his  action  to  recover  the 
amount  of  his  monthly  salary  nntil  after  the 
expiration  of  the  period  covered  by  tiie  eon- 
tract,  and  then  braigs  an  action  for  only  the 
other  half  of  tbe  salary  for  that  month  for 
which  he  has  been  paid  half,  is  thereafter  es- 
topped to  sue  for  the  salary  for  the  succeeding 
4  months.  Tbe  ease  is  not  affected  by  the  rea- 
son of  tbe  fact  that  the  amount  claimed  for  tbe 
4%  months  is  too  lai^e  to  be  within  the  ju- 
risdiction of  the  justice's  court  for  the  reason 
that  the  plaintiff,  and  not  the  defendant,  selects 
the  forum  in  which  their  respective  righto  shall 
be  investigated  and  determined. 

[Ed.  Note^For  other  cases,  see  Judgment. 
Gent  Dig.  i  1109;  Dec.  Dig.  |  084.*] 

Error  from  Superior  Court,  Richmond 
County;  H.  G.  Hammond,  Judg& 

Action  by  B.  H.  WllUngham  against  the 
Buckeye  Cotton  Oil  Company.  Judgment  for 
defendant;  and  plaintlit  brings  error.  Af- 
firmed. 

Wm.  K.  MiUer,  of  Augusta,  for  plaintiflC  in 
error.  Bryan  Gumming,  of  Angnsta,  for  de- 
fendant In  error. 

BUSSELL,  J.   Judgment  affirmed. 
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ROLL  et  aL  v.  SMITH  et  aL 

Court  of  North  Carolina.    Oct  8, 
1913.) 

3CS  ({g  149,  159*)— CoMFirrxncT— 
HONS  WITH  Decedent. 
action  by  the  widow  and  beira  of  a 
9  recover  land  conveyed  to  him  by 

devisor,  where  the  delivery  of  the 
D  controversy,  the  widow  was  prop- 
ped to  testify  that  ahe  saw  her  de- 
laad  place  the  deed  in  his  trunk  and 
the  trunk,  notwithstanding  Bevisal 
31,  which  provides  that  a  party  or 
rested  shall  not  be  examined  in  bis 
[  or  interest  against  the  executor, 
or,  or  survivor  of  a  deceased  per- 
king a  personal  transaction  or  com- 

between  the  witness  and  the  de- 
lon,  since  she  testified  to  no  com- 

or  traosactioa  with  the  deceased, 
r  evidence  against  the  personal  rep- 

of  the  deceased  or  against  any  one 
ider  him. 

;.— For  other  cases,  see  Witnesses, 
S&  555,  556,  658,  560,  562,  563,  570, 
652,  664,  666-669,  671-682;  Dec. 
,  159.*] 

:e  (g  273*)— Deolabationb  against 
— Admibsibilitt. 

action  involving  the  delivery  of  a 
fendaot'B  devisor,  the  testimony  of 
ot  a  party  to  the  action  or  interest- 
that  tbe  devisor  said  he  gave  the 
I  deed  because  he  was  his  depend- 
roperly  admitted:  this  not  being  a 
declaration  but  one  against  inter- 
the  defendants  actjuired  their  title, 
e. — For  other  cases,  see  Evidence, 
SS  1108-1120;  Dec,  Dig.  g  273.*] 

INT  (}  110*)— Actions  —  Inbteuo- 

ELIVEBY. 

action  involving  the  delivery  of  an 
d  deed,  where  the  court  properly 
to  the  burden  of  proof,  his  refusal 
hat  the  grantor's  possession  of  the 
presumptive  evidence  that  it  bad 
?livered  was  npt  error,  since,  while 
:h  a  presumption  where  nothing  else 
lis  only  means  that  the  burden  of 
the  grantee  to  prove  delivery,  and 
luld  add  nothing  to  a  charge  on  tbe 
iroof  to  say  that  there  was  a  pre- 
fainst  delivery. 

■.—For  other  cases,  see  Ejectment, 
|{  319-326;  Dec.  Dig.  ft  110.*] 

AND  BbBOB  (S  928*)  —  PBESnUF- 

SuppoBT  OF  Judgment. 

in  an  action  involving  the  delivery 
gistered  deed,  the  court  refused  to 
:  its  possession  by  the  grantor  rais- 
nption  that  it  bad  not  been  deliver- 
rged  that  this  was  a  circumstance 

tbe  jury  might  consider,  but  the 
ge  was  not  sent  to  tbe  Supreme 
PTOuld  be  assumed  that  the  court 
rrectly  as  to  the  burden  of  proof; 

no  exception  to  such  charge. 
.—For  other  cases,  see  Appeal  and 
t  Dig.  ff  3749-3754;  Dec.  Dig.  g 

NT   <i  no*)- Actions— Instbuc- 

EOVEBY. 

action  involving  the  delivery  of  an 
1  deed,  where  there  was  evidence 
,  the  court  properly  charged  that 
of  the  deed  by  the  grantor  was  a 
e  which  the  jury  could  consider. 
I. — For  other  cases,  see  Ejectment, 
i9  319-326;  Dec.  Dig.  g  110.*] 


Appeal  from  Superior  Court,  Sampson  Coun- 
ty; Allen,  Judge. 

Action  by  Nellie  Gertrude  Carroll  and 
others  against  Henry  E.  Smith  and  others. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal. Affirmed. 

This  is  an  action  to  recover  a  tract  of 
land  of  37  acres,  which  the  plaintiffs  claim 
Henry  Carroll,  from  wliom  the  defendants 
derive  their  title  by  devise,  conveyed  by  deed 
to  their  ancestor,  Albert  Carroll,  and  the 
only  issue  in  controversy  is  as  to  the  de- 
livery of  the  deed.  The  deed  was  probated 
but  not  registered,  and  there  was  evidence 
that  It  was  delivered  to  the  granted  at  the 
time  it  was  signed  and  placed  by  him  in  his 
trunk.  After  the  death  of  Henry  Carroll, 
the  deed  was  found  in  his  trunk  with  other 
papers. 

LilUe  Carroll,  widow  of  Albert  Carroll, 
testified  that  she  saw  Albert  Carroll  place 
the  deed  in  bis  tin  trunk  and  saw  the  deed 
In  the  trunk,  and  defendant  excepted. 

Geo.  Melvln,  father  of  Llliie  Carroll,  testi- 
fied that  be  heard  Henry  Carroll  say  he  bad 
given  Albert  bis  deed  because  be  was  his 
dependence,  and  defendant  excepted. 

The  defendant  requested  the  court  to 
charge  tbe  Jury:  "That  the  fact  of  Henry 
Carroll  having  tbe  possession  of  the  deed  for 
the  37  acres  of  land  along  with  bis  other 
title  papers.  If  found  by  tbe  evidence  to  be 
the  fact,  would  be  presumptive  evidence 
that  tbe  deed  bad  not  been  delivered."  The 
court  refused  to  so  charge  tbe  jury  and  stated 
that  there  was  no  such  presumption,  but  that 
it  was  a  circumstance  only,  which  the  jury 
might  consider.  Defendant  excepted. 

The  jury  answered  the  issue  In  favor  of 
the  plaintiffs,  and  from  the  judgment  ren- 
dered tbe  defendant  appealed. 

Faison  &  Wright  and  G.  E.  Butler.  aU  of 
Clinton,  for  appellants.  Fowler  &  Grumpier, 
of  Clinton,  for  appellees. 

ALLEN,  J.  [1]  The  evidence  of  tbe  widow 
was  objected  to  under  section  1631  of  the 
Bevisal,  but  she  did  not  testify  to  a  communi- 
cation or  transaction  with  tbe  deceased 
(Johnson  v.  Cameron,  136  N.  C.  243,  48  S.  E. 
640),  nor  was  her  evidence  against  the  per- 
sonal representative  of  the  deceased  or 
against  any  one  claiming  under  the  de- 
ceased. Bunn  T.  Todd,  107  N.  C.  267,  11  S. 
E.  1043.  She  simply  told  what  she  saw  and 
against  one  claiming  under  Henry  Carroll 
and  not  under  Albert  Carroll. 

[2]  We  can  see  no  objection  to  the  evi- 
dence of  George  Melvin,  and  none  is  shown 
in  the  brief.  He  is  not  a  party  to  the  action, 
has  no  pecuniary  interest  In  tbe  result,  and 
was  not  testifying  to  a  self-serving  declara- 
tion but  to  one  made  against  interest  and  be- 
fore the  defendants  acquired  any  title. 

[3,4]  There  is  authority  for  the  position 
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taken  by  Uie  defendant  tibat  tbera  la  a  pn- 
snmptlon  that  a  deed  found  In  posaession  of 
the  grantor  haa  not  been  dellrered;  bnt, 
properly  understood,  this  can  mean  no  more 
than  that  the  burden  of  proof  la  on  Che 
grantee  to  prove  delivery;  and  vie  mnat  as- 
sume that  hfs  honor  tdiarged  correctly  aa  to 
the  harden  of  proof,  aa  the  charge  la  not 
sent  to  this  court,  and  there  la  no  exception 
that  he  did  not  do  so.  Delivery  is  essential 
to  the  validity  of  a  deed,  and  In  the  abaence 
of  r^^tratlon,  if  the  deed  is  found  in  poe- 
seasion  of  the  gmttor,  nothing  dse  appear^ 
Ing,  the  law  says  It  luu  not  hem  delivered 
aud  casts  the  burden  of  proof  on  the  grantee 
ivho  alleges  a  delivery,  and  it  adds  no  addi- 
tional force  to  the  (Suirge  on  the  burden  of 
proof  to  aay  there  la  a  presumptlcm  againat 
delivery. 

[f]  There  la,  however,  evidence  in  this  case 
of  a  deliver  to  the  grantee,  and  It  was  there- 
fore proper  tor  his  honor  to  diarge  that 
possession  of  the  deed  by  the  grantor,  If 
found  to  exist,  was  a  circumstance  which  the 
Jury  could  consider. 

In  Tuttle'r.  Balney,  96  N.  a  (OS*  4  S.  B. 
475,  there  was  a  controversy  as  to  tiie  delivery 
of  a  deed,  and  the  court  said,  while  comment- 
ing upon  an  Instruction  given  to  the  Jury: 
"If  it  was  Intended  to  say  that  the  law 
presumed  a  delivery  from  the  possession 
of  the  deed  Instead  of  that  the  law  author- 
izes the  jury  from  that  fact  to  infer  a  deliv- 
ery and,  In  the  absence  of  rebutting  evidence, 
to  act  upon  it,  It  would  be  error." 

We  are  therefore  of  oplnUnit  <ki  tbe  wbt^ 
record  there  la  no  error. 

No  error. 


THIBD  NAT.  BANK  OF  ST.  LOUIS  T. 
EXUH  at  al. 

(Supreme  Court  of  North  Carolina.    Oct  8, 
1918.) 

1.  Bills  aho  Notes  (|  637*)— SurnoniroT  or 
BviuENCE— Bona  Vim  Pobchasib, 

In  an  action  by  a  bank  niran  notea  procar- 
ed  b;  fraud  and  Indorsed  to  it,  evidence  held 
sufficient  to  take  to  the  Jury  tbe  question 
whether  the  bank  was  a  bma  fids  holder  for 
value,  or  merely  held  the  notaa  for  collection. 

[Ed.  Note^For  other  cases,  see  BlDs  and 
Notes,  Cent  Dig.  ||  1863-1883;  Dec.  Dig.  { 
537.»1 

2.  Bills  and  Notes  (|  SS6*>— Bona  Fxdk 
pusghasbs— holneb  fob  collectioit. 

Where  a  bank  habitaallv  credits  a  deposi- 
tor's accounts  with  aegotiable  instrumeDts  La- 
dorsed  to  it  by  him,  but  charged  agaiost  the 
account  all  such  instruments  as  were  not  paid, 
the  bank  was  a  bailee 'for  collection,  and  not  a 
bona  fide  bolder  for  value. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  S  OOS:  Dec  Dig.  |  366.*] 

3.  Tkial  (I  191*)— iNffraucnoNS— AsstnciNa 

CONTBOVEBTED  FACTB. 

Where  the  Indorsement  of  a  note  by  the 
payee  to  a  bank  was  expressly  denied,  it  was 
error  for  tbe  court  to  state  to  tbe  jury  that  It 


was  proved  and  not  denied  that  the  note  went 
into  the  bands  of  tbe  bank  before  it  was  due. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  18  420-431,  435 ;  Dec.  Dig.  |  191.*J 
4.  Bills  and  Nora  (|  497*)-BuBnEH  ov 

Psoor— Bona  Fide  Pubchasebs. 

Under  Revisal  1906,  S  220^  providing  that, 
when  it  appears  that  the  title  of  any  one  who 
negotiated  an  instrument  was  defective,  the  bur- 
den was  upon  tbe  holder  to  show  that  he  was  a 
holder  In  due  course,  evidence  that  there  was 
fraud  in  the  execution  of  a  note  casts  upon  the 
holder  the  burden  of  proving  that  he  was  a 
bona  fide  purchaser  for  value. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1448,  1676-1681.  1683- 
1687:  Dec.  Dig.  $  497.*] 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty;  Justice,  Judge. 

Action  by  the  Third  National  Bank  of  St. 
Louis  against  W.  P.  Exum  and  others.  Judg- 
ment for  the  plaintiff,  and  defendants  appeaL 
Reversed,  and  new  trial  granted. 

6.  T.  Cowper  and  T.  C.  Wooten,  both  of 
Klnston,  for  appellants.  Loftln  &  Dawson, 
of  Klnston,  and  McLean,  Yaiaer  &  McLean, 
-of  Lumberton,  for  appellee. 

CLARK,  a.  J.  This  is  anothtf  the 
numerous  actions  upon  notes  to  McLau^lbk 
Bros,  for  the  purchase  of  an  "imported  French 
coach  horse,"  of  which  so  many  have  appear^ 
ed  In  our  reporta   At  this  term  in  a  case  of 

this  kind  (Trust  Co.  v.  Ellen,  163  N.  a  ^ 

79  S.  B.  263)  we  quoted  Winter  v.  Nobs,  18 
Idaho,  28,  112  Pac;  626,  Ann.  Gas.  1912C, 
302,  where  that  court  took  Judicial  notice 
that  suits  of  this  nature  in  behalf  of  Mc- 
Laughlin Bros,  were  numerous  throughout 
the  country. 

[1]  In  this  case  the  defendant  tendered  an 
issue,  "Is  plaintiff  the  bona  fide  owner  of  tbe 
note  In  due  course?"  Tbe  assignment  of  er- 
ror on  the  exception  for  refusal  to  submit 
such  Issue  must  be  sustained  If  there  was  any 
evidence,  and  we  think  there  was,  to  require 
the  issue.  Besides  the  inherent  Improbability 
that  a  bank  in  St.  Louis  would  buy  outright, 
or  take  as  collateral,  the  lai^e  number  of 
notes  of  this  nature  which  McLaughlin  Bros, 
were  placing  with  them,  signed  by  distant 
and  unknown  parties,  as  In  this  state  and 
elsewhere,  with  the  knowledge  the  bank  had 
of  litigation  over  sMcti  notes,  there  Is  other 
evidence  for  consideration.  Among  other  evi- 
dence, there  Is  the  letter  of  September  26, 
1908,  from  McLaughlin  Bros,  to  tbe  plain- 
tiff bank.  In  which  they  say:  "The  writer 
will  be  in  St  Louis  some  time  next  week, 
and  will  make  some  sort  of  arrangement 
and  will  give  you  a  special  account  for  these 
due  notes,  or  a  demand  note,  for  the  amount, 
and  then  you  dan  collect  them  for  u»."  The 
letters  of  November  24,  1008,  by  the  at- 
torneys of  McLaughlin  Bros,  to  the  plain- 
tiff bank,  and  the  letter  of  November  28th 
in  r^ly,  show  that  the  litigation  in  regard 
to  ttM  oollection  of  this  note  was  under 
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t3ie  sDpervlsioii  and  control  of  tbe  lawyers 
for  McLaughlin  Bros.  There  Is  evidence 
tbat  a  large  number  of  like  notes  for 
McLaaghUn  Bros,  were  taken  over  by  the 
bank,  amounting  to  about  $50,000.  and  that 
plaintiff  knew  nothing  of  the  makers.  It 
was  also  in  evidence  that  under  instmc- 
tlons  from  McLaughlin  Bros,  when  any  of 
these  notes  were  not  paid  the  plaintiff  sent 
them  to  the  attorneys  of  M<^ughlin  Bros., 
as  was  this  case.  There  la  no  evidence  that 
the  bank  has  ever  paid,  or  been  charged  with, 
any  expenses  on  account  of  the  collection  of 
these  notes.  McLaughlin  Bros,  deposited 
fonda  In  bank,  and  the  bank  charged  back  the 
amotmt  of  any  of  these  notes  which  were  not 
paid.  It  wonid  seem  that  the  nnderBtanding 
was  that  If  a  note  was  not  paid  the  bank  was 
to  bring  salt  in  its  own  name  under  Hc- 
Langhlin  Bioa.*  instructions,  and  through 
thdr  attorneys,  and  the  bank  was  to  look 
finally  to  McLaoghUn  Bros,  for  payment  of 
any  note  which  was  not  collected.  One  of  the 
BfcLanghlin  Btobl  told  a  wltneaB  a  number  of 
times  that  they  would  remain  liable  on  the 
notes  whether  protested  or  not.  and  the  bank 
was  given  tnstmctions  not  to  protest  the 
notes,  and  also  held  a  general  waiver  of 
protest  Not  otHy  this,  bat  McLaughlin  Bros, 
guaranteed  ttie  payment  of  the  notes.  It  was 
in  evidence  that  the  bank  had  been  doing 
tonsiness  with  MctAntfilln  Bros,  for  a  nmn- 
ber  of  years,  and  knew  the  kind  of  business 
tb^  were  Id,  and  were  aware  of  tlie  abun- 
dant Mtlgatlon  arising  on  contested  notes. 
It  was  not  Ukdy,  therefore^  that  tiie  bank 
pordiased  the  note^  or  took  them  as  col- 
latenL  It  la  trne  this  may  itave  been  dcfDO. 
Bat  there  waa  evidence  m^cient  to  go  to  the 
SuTy  to  pass  apon  the  fact  whether  or  not 
the  true  transaction  was  that  the  bank  in  ef- 
fect merely  held  the  notes  for  collection.  It 
was  at  the  reqoest  of  HcLaughlin  Bros,  that 
this  and  other  solti  upon  these  notes  were 
broas^t  In  the  name  of  the  bank  under  the 
general  supervision  of  the  attorneys  for  Mc- 
Laughlin Bros. 

[1]  In  Packing  Co.  t.  Davis,  118  N.  O.  548, 
24  S.  B.  368,  it  was  held:  "When  a  bank 
habitually  credited  a  depositor's  account  with 
negotiable  instruments  Indorsed  to  it  by  such 
d^KWltor,  giving  permlsdon  to  the  depositor 
to  draw  against  such  credits,  but  charged  up 
to  the  depositor  all  such  papers  as  were  not 
paid  on  present  action,  or  deducted  them 
from  such  deposit,  such  a  course  of  dealing 
stamps  the  transaction  with  reference  to  the 
title  to  instruments  so  Indorsed  as  being  un- 
mistakably a  bailment  for,  collection  simply, 
and  no  greater  title  Is  vested  In  the  bank." 
1o  same  effect,  Boykln  v.  Bank,  118  N.  C, 
567,  24  S.  E.  357 ;  Davis  v.  Lumber  Co.,  130 
N.  C.  176,  41  8.  E.  95 ;  Ciotton  Mills  v.  Well, 
129  N.  O.  452,  40  S.  E.  218;  Latham  v,  Spra- 

Klns,  163  N.  C.  ,  78  8.  B.  282. 

[3]  Hie  indorsement  of  the  note  was  ex-, 


pressly  denied,  and  the  court  erred  in  stating 
to  the  juty  that  It  was  proved,  and  not  de- 
nied, that  the  note  went  Into  the  hands  of 
the  plaintiff  before  it  was  due.  This  point 
has  been  recently  and  fully  discussed  by 
Hoke,  J.,  in  Park  v.  Ezum,  156  N.  0.  230,  72 
S.  E.  309.  upon  facts  almost  identical  with 
this  case. 

[4]  When  there  is  evidence  tending  to  show 
fraud  in  the  execution  of  the  note,  the 
burden  is  thrown  upon  the  plaintiff  to  show 
that  it  was  a  bona  fide  purchaser,  and  not 
upon  ttie  defendants  to  show  the  n^ative  of 
that  proposition.  Bank  v.  Fountain,  148  N. 
O.  590,  62  8.  E.  738;  Park  v.  Bxum,  156  N. 
a  231,  72  S.  B.  809 :  Vaughan  v.  J^xum,  161 
N.  a  494,  77  S.  E.  679 ;  Bank  v.  Walser,  162 
N.  G  53,  77  S.  B.  1006;  Trust  Co.  v.  BUen, 
163  N.  a  — ■«  7»  8.  E.  263;  B«t.  |  2208. 

It  Is  unneceiriBary  to  discuss  the  evldeAce  of 
fraud  in  this  case,  as  the  above  errors  en 
title  the  plaintiff  to  a  new  trial,  and  we  only 
refer  to  the  proposition  because  It  Is  contend- 
ed by  the  counsel  for  the  plaintiff  Qiat  the 
above  rulings  had  beoi  oTertomed  by  tbe 
decision  in  Bank  v.  Brown,  160  N.  a  28,  76 
8.  B.  1086.  Bnt  reference  to  this  last  case 
will  show  that  there  was  no  evidence  tending 
to  show  fraud,  and  therefore  the  bortoi  was 
not  shifted  ap(Hi  the  defendant  to  show  a 
purchase  before  maturity,  and  without  no- 
tice of  the  defwt  Berlaol  1905,  i  2208L 

NewtiljU. 


GRIFFIN  T.  COBIMANDEB  et  at 

(Sniveme  Oonrt  of  North  OaroUna.  Oct  & 

1913.) 

1.  Wills  (}  600*)— Constboction  —  Estate 
Cbeaivd— Dsvias  wiih  Powbb  of  Dispon- 
Tzon. 

A  deviae  generally  of  real  estate,  with  a 

power  of  dispoBition,  passes  the  fee  without 
restrictlou,  but  a  devise  for  life  with  power  of 
disposition  creates  only  a  life  estate  with  the 
power  annexed;  tbe  test  wlietber  the  fee  or 
merely  a  life  estate  passes  is  whether  the  testa- 
tor expressly  limits  the  devise  to  the  first  taker 
to  a  life  estate  by  spcciflc  language. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  iS  1335-1339;  Dec  Dig? J  600.»] 

2.  Wills  ({  601*>-CoHSTauonoM  —  Estate 
Cbkatkd— Fn  Simple  —  GsNEau.  Devise 
WITH  Poweb  or  Disposition, 

A  devise  generally  of  real  estate,  "with 

Sower  to  give  and  deviae  the  same  after  her  (th° 
evieees)  death,  to  our  beloved  children  aud 
grapdchiidren,"  not  expressly  restricting  the 
devisees  estate  to  a  life  estate,  paaaea  the  fee 
without  restriction,  aod  the  words  quoted  are 
to  be  regarded  as  mere  sorplusage,  as  the  right 
to  deviae  is  Incident  to  the  fee. 

IE!d.  Note.— For  other  cases,  see  Wills.  Cent, 
g.  Si  1340-1860, 1608;  d£  Si.  |  eS.*] 

Appeal  from  Superior  Court,  Pasquotank 
County;  Bragaw,  Jndge. 

Controversy  Bubmitted  without  action,  1^ 
Elizabeth  G.  Griffin  against  C.  B.  Commander 
and  another.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.  Reversed. 
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Ward  &  Thompson,  of  Ellzabetb  City,  for 
appellant  J.  a  Brooks,  of  SlUzabeth  City, 
fbr  appelleeaL 

CfARK,  0.  J.  This  iB  a  controversy  sub- 
mitted witbont  action  to  determine  whether 
or  not  the.  plaintiff  can  make  a  good  and  val- 
id title  to  the  defendants  for  certain  real  es- 
tate in  Elizabeth  City  which  she  has  con- 
tracted to  convey  to  thenL  W.  W.  Grlffln 
died  October  1, 1897,  owning  said  realty  in  fee 
ahd  leaving  his  widow,  who  Is  the  p^aintlfC, 
two  children,  M.  B.  Grlffln  and  Blanche  Tem- 
ple, each  of  whom  had  UTing  children,  and 
seven  grandchildren,  who  were  the  children 
of  his  deceased  son,  Wm.  J.  Griffin.  In 
March,  1901,  said  widow  and  her  son,  M.  R. 
Griffin,  Instituted  a  special  proceeding  against 
Blanche  Temple  and  the  seven  children  of 
W.  J.  Griffin,  deceased,  for  sale' of  the  premises 
for  partition.  Such  sale  was  made  and  con- 
firmed, and  a  deed  was  made  to  the  plain- 
tiff as  purchaser.  In  that  proceeding  the 
children  of  M.  R.  Griffin  and  Blanche  T^- 
ple  were  not  made  partieB,  and  this  la  now 
nrged  as  a  defect 

[1]  The  effect  of  snch  partition  proceedings 
need  not  be  discussed,  for  we  are  of  opinion 
that  under  the  wlU  of  W.  W.  Oilffin  ttie  plain- 
tiff took  a  fee  simple  In.  the  locns  in  quo, 
and  has  a  right  to  convey  a  good  and  in^ 
feasible  title  to  the  defendants,  to  whom 
she  has  contracted  to  sell  the  same. 

W.  W.  Grlffln  by  his  will  devised  and  be- 
queathed to  bis  widow,  tlie  plaintiff,  "Eliza- 
beth G.  Grlffln,  all  the  remainder  of  my  es- 
tate, real  and  personal,  with  power  to  give 
and  devise  tbe  same  after  her  death,  to  our 
beloved  children  and  grandchildren,  that  in- 
asmuch as  th^  are  and  should  be  our  law- 
ful heirs  and  that  they  are  equally  our  own 
and  well  beloved  by  each  of  us,  as  their 
joint  parents,  she  has  the  same  right  of  dis- 
tribution of  our  estate^  aa  I  have,  knowing 
no  partiality  nor  discrimination  In  the  same." 

The  rule  governing  this  case  is  clearly 
stated  in  Borden  v.  Downey,  85  N.  J.  Law, 
77:  "Where  an  estate  for  life  Is  expressly 
given,  and  a  power  of  disposition  is  annexed 
to  it,  in  such  case  the  fee  does  not  pass  un- 
der such  devise,  but  the  naked  power  to  dis- 
pose of  the  fee.  It  is  otherwise  in  case  there 
Is  a  gift  generally  of  the  estate,  with  a  power 
of  disposition  annexed.  In  this  latter  case 
the  property  itself  U  transferred.'* 

[2]  In  the  will  of  W.  W.  Grlffln  there  Is  no 
limitation  for  life,  and  the  words  annexed 
do  not  restrict  it  to  a  life  estate,  but  are 
merely  an  expression  of  the  opinion  of  the 
testator  that  his  wife,  after  hla  death,  should 
have  complete  right  of  distribution  of  said 
estate  as  fully  as  be  bad  himself,  and 
would  exercise  It  impartially. 

In  McKrow  v.  Painter,  89  N.  O.  437,  the  tes- 
tator gave  the  property  to  his  wife  "If  she 
remains  a  widow ;  and  if  she  marries  she  is 
only  to  have  a  child's  part  •  •  •  'and  I 


do  authorize  my  wife,  •  •  •  at  her  death, 
to  divide  this  property  among  our  children  as 
she  sees  proper.' "  The  court  held  that  under 
the  act  of  1784,  now  Eevlsal  3138,  this  lan- 
guage vested  the  absolute  title  in  the  wife 
of  the  testator,  distinguishing  Alexander  v. 
Cunningham,  27  N.  C.  430. 

In  Parks  v.  Boblnson,  138  N.  a  269,  50 
S.  £}.  649,  it  is  held,  citing  2  Underbill  ou 
Wills,  S  686,  that  "a  devise  to  a  person  for 
life  only,  with  power  of  dlsiwsltion,  gives 
the  devisee  an  estate  for  Ufe,  with  power  to 
aivcdnt  in  fee  simple." 

In  Jackson  v.  Robins,  16  Johns.  (N  Y.)  588, 
It  Is  b^d  to  be  settled  law  that:  "Wliere  an 
estate  is  given  to  a  person  generally,  or  In- 
deflultely,  with  power  of  dl^sltion.  It  car- 
ries a  fee;  and  the  only  exception  to  the 
rule  is,  where  the  testator  gives  to  the  first 
taker  an  estate  for  life  only,  by  certain  and 
express  words,  and  annexes  to  it  a  power 
of  disposal.  In  that  particular  and  special 
case,  the  devisee  *  *  •  will  not  take  the 
estate  In  fe&"  This  case  la  dted  and  ap- 
l^nved  in  Bass  v.  Bass,  78  N.  G.  374,  where 
it  was  held  that  a  derlae  to  the  testator's 
wife  of  bis  property  "to  be  disposed  of  by 
will,  or  tn  any  manner  abe  may  deem  best.*' 
did  not  Impose  a  limitation  upon  the  gift, 
and  that  the  words  of  appointment  cannot  be 
held  to  have  snch  effect^  and,  further,  that 
where  an  estate  Is  givoi  to  a  person  general- 
ly, with  the  power  of  disposal,  it  Is  in  fee 
unless  the  testator  gives  to  the  fint  taker  an 
estate  for  life  only,  and  annexes  thereto  a 
power  to  dispose  of  the  reveralon,  citing  2 
Jarman,  Wills,  171,  note  2 ;  4  Kent,  Comm. 
340 ;  Sngden  on  Powers,  06. 

JadESon  v.  Boblns,  supra,  is  also  dted  With 
approval  In  Patrick  v.  Hordiead,  85  N.  O.  62, 
30  Am.  Bep.  684,  where  it  Is  laid  down:  "It 
has  been  settled  upon  unqnesttonable  author- 
ity  that,  if  an  estate  be  given  *  *  *  to  a 
person  generally,  with  the  powa  of  disposi- 
tion or  appointment,  it  carrlea  the  fee ;  hut  If 
It  be  given  to  one  for  life  only  and  there  is 
annexed  to  it  such  a  power,  it  does  not  en- 
large the  estate,  but  gives  him  only  an  estate 
for  life."  Bass  v.  Bass  and  Patrick  v.  More- 
head,  both  supra,  are  cited  with  approval  in 
Long  V.  Waldraven,  113  N.  C.  337,  18  S.  E. 
251. 

The  test  In  cases  of  this  kind  Is  whether 
the  testator  expressly  limits  the  devise  of  the 
first  taker  to  a  life  estate  by  specific  lan- 
guage. No  such  spedfic  language  is  used  In 
this  case.  The  plaintiff  took  a  fee  simple 
absolute,  and  the  phrase,  "with  the  power 
to  devise  after  her  death  to  our  children  and 
grandchildren,"  does  not  limit  the  prior  fee- 
simple  estate  devised  to  her.  Such  words 
were  mere  surplusage,  because  the  right  to 
devise  is  inddent  to  her  fee  simple.  Indeed 
the  words,  "she  has  the  same  right  of  dis- 
tribution of  our  savings  as  I  have,"  Intimate 
a  clear  Intention  to  devise  the  fee  simple  to 
her.    In  effect  be  said  that,  the  property 


■  Digitized  by  Google 


WHITFOfiD  T.  NOBTH 


STATE  LIFE  INS.  CO. 


601 


n  acquired  by  tbe  toil  of  both  of 
Intended  that  his  wife  after  bla 
ild  have  the  same  power  of  dls- 
controlling  such  property  as  ful- 
id  himself. 

ement  of  the  court  below  to  the 
t  this  opinion  is  reversed. 


:D  T.  NORTH  STATE  LIFB  INS. 
CO. 

Court  of  North  Carolina.    Oct  8, 
1913.) 

8  (8  190*)— CoNarBoonoN. 

01  a  statute  are  to  be  construed 
B  ordinarily  understood,  and  where 
se  is  plain  and  admits  of  but  one 
^ere  is  no  room  for  construction; 
dy  when  the  terms  of  the  statute 

some  ambiguity  or  the  grammatical 
a  is  doubtful  that  courts  can  exer- 
iwer  of  controUiug  the  language  in 
re  effect  to  the  supposed  real  inten- 

Legislature. 

e.— For  other  cases,  see  Statutes, 
U  266,  269;  Dec  Dig.  |  190.*] 

iES    (8  191*)— COMPETKNCT— Hua- 

D  WiFB— "'Communicate"— "CoM- 

[ON." 

1  1808,  %  1636,  declares  that  no  hus- 
fe  shall  be  compellable  to  disclose 
mtial  communication  made  by  one 
T  duriog  marriage.  Held,  that  the 
nunicate"  means  to  bestow,  convey, 
n,  recount,  to  Impart,  as  to  com- 
DtormatioD  to  any  one,  the  word 
ition"  meaning  the  act  of  commu- 
Dd  hence,  a  paper  written  by  a  bus- 
ted  to  his  wife,  just  prior  to  his 

suicide,  giving  her  directions  as  to 
ibould  do  with  reference  to  various 
itters  after  be  was  dead,  aod  which 
intend  she  should  see  until  after  his 

not  a  communicatioD  during  mar- 
was  therefore  admissible  in  an  ac- 
tolicy  to  prove  suicide, 
e. — For  other  cases,  see  Witneasea, 

i  738;  Dec.  Dig.  8  191.* 
r  definitions,  see  Words  and  Phras- 
ip.  1341.  1342 ;  toL  8,  p.  7608.] 
:e  (8  272»)— Dbclaeatiohs  Againbt 

ing  by  deceased,  sddresaed  to  his 
ot  intended  to  come  into  her  hands 
the  writer's  death,  directing  bis 
certain  business  matters,  held  ad- 
ac  sction  on  a  policy  to  show  sui- 
larations  against  interest, 
e. — For  other  cases,  see  EMdence, 
88  1105-1107;  Dec.  Dig.  g  272.*] 

rom  Superior  Court,  Craven  Coun- 
Judge. 

}y  G.  A.  Whltford  against  the 
e  Life  Insurance  Company.  Judg- 
defendant,  and  plaintlfT  appeals. 


m  action  to  recover  upon  a  policy 
!e  Issued  by  the  defendant  on  the 
of  December,  1910.  The  insured 
>  13th  day  of  May,  1911.  The  de- 
nied llabllltyt  and  set  up  as  a  de- 
W.  B.  Burgess,  the  insured,  in 
t  the  terms  of  the  policy  and  of  the 


application  therefor,  committed  Buicide,  and 
the  further  defense  that  the  policy  was  void 
for  -the  reason  that  the  applicant,  W.  B.  Bur- 
gess, had  made  material  false  representations 
in  his  application  for  the  Insnrance. 

The  defendant  introduced  in  evidence  on 
the  Issue  of  suicide,  the  following  papers: 

"To  My  "Wife: 

"Telegraph  Joe  Latham  to  come  to  you  at 
once. 

"Look  out  for  my  Boyal  Arcanum  and 
Hepta  sophs. 

"My  Union  Central  policy  is  In  the  hands  of 
the  company  as  collateral  for  |180,  there  is  a 
thousand  available  on  it. 

"Look  into  one  of  the  little  drawers  and 
you  will  find  a  policy  in  the  North  State 
Mutual  for  $1,500,  tbey  hold  my  note  for  tire 
premium  but  the  interest  Is  paid  on  it  up  to 
May  30th,  see  if  you  can  collect  on  it. 

"Tell  Joe  to  write  Carey  J.  Hunter  for 
instruction  In  regard  to  the  Union  Central. 

"I  owe  Sam  King  $20. 

"I  owe  Cus  Pritchard,  (colored)  $00.  Allan 
Jenkins,  colored,  $20. 

(over) 

"Sell  the  place  for  what  you  can  get,  pay 
Mr.  Cannaday  and  take  the  rest  and  do  the 
best  you  can. 

"God  bless  yon  and  the  children.  Goodbye. 

"Bat. 

"Sam  can  tell  you  of  the  other  colored 
people." 

This  note  was  in  an  envelope  and  on  the 
back  of  the  envelope  the  following  was  writ- 
ten: 

"To  Mam  Important. 
"Mrs.  W.  B.  Burgess. 
"See  Eugene  Wood  and  get  him  to  bury  me 
and  wait  until  you  get  insurance." 
Plaintiff  excepted. 

Notice  was  duly  served  on  the  plaintiff 
to  produce  said  papers  on  the  trial.  The 
papers  were  written  by  the  husband,  but 
were  not  delivered  by  the  Insured  to  his 
wife,  nor  did  she  know  of  the  existence  of 
either  until  after  the  death  of  her  husband, 
when  they  were  brought  to  her  from  the 
private  desk  of  the  husband  by  one  of  her 
children.  She  then  gave  them  to  G.  A.  Whit- 
ford  before  his  qualification  as  administra- 
tor, and  he  retained  them  until  a  few  days 
before  the  trial,  and  after  notice  had  been 
served  on  him,  when  he  returned  them  to  the 
wife.  The  indorsement  on  the  envelope  was 
shown  to  Eugene  Wood,  who  was  undertaker 
and  coroner,  and  upon  request  the  papers 
were  delivered  to  the  coroner's  jury  at  the 
inquest,  but  it  does  not  appear  that  the  paper 
inclosed  in  the  evidence  was  read. 

The  Jury  returned  the  following  verdict: 

*'(1)  Did  the  defendant  insure  the  life  of 
W.  B.  Burgess  In  the  sum  of  fifteen  hundred 
dollars  ($1,500.00)  as  aUeged  in  the  com- 
plaint?  Answer;  Tes. 

"(2)  Did  the  insured,  W,  B.  Burgess,  die 
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by  his  own  hand,  vith  tnteot  to  oommlt  Boi- 
cide?  Answer:  TeH. 

"(3)  Did  the  assured,  W.  B.  Bnrgess, 
represent  that  he  had  had  no  serious  Illness 
or  disease  other  than  that  stated  In  the  ajf- 
plication?  Answer:  Yes. 

"(4)  Was  said  reiwesentatlon  nntrnef  An- 
swer: Yes. 

"(5)  Was  SDCh  representation  material? 
Answer:'  Yes. 

"(6)  What  sum,  if  any,  Is  the  plaintiff  en- 
titled to  recover?   Answer:   " 

Jnc^ent  was  entered  in  accordance  with 
the  verdict  and  the  plaintiff  excepted  and 
appealed. 

Oulon  &  Gulon,  of  New  Bern,  for  appelant, 
^ouse  &  Land,  of  Kinstoii,  for  appellee. 

ALLEN,  J.  The  statute  of  this  state  as 
to  communications  between  husband  and 
wife  provides  that  "no  husband  or  wife  shall 
be  compellable  to  disclose  any  confidential 
communication  made  by  one  to  the  other  dur- 
ing their  marriage,"  and  It  is  by  this  statute, 
construed  in  connection  with  the  rules  of  the 
common  law  as  to  what  communications  are 
confidential,  that  the  admissibility  of  the 
papers  introduced  in  evidence  Is  to  be  tested. 
The  Inquiry  naturally  resolves  Itself  into 
two  propositions:  (1)  Are  the  papers  com- 
munications from  the  husband  to  the  wife 
during  marrl^f  (2)  If  are  tbssy  con- 
fidential? 

We  will  consider  the  two  propositions  to- 
gether. TbQ  reasons  for  the  rule  preventing 
the  disclosure  of  confidential  communica- 
tions between  husband  and  wife,  as  enforced 
at  common  law,  are  well  stated  by  Taylor, 
C.  J.,  in  Mercer  v.  State,  40  Fla.  216,  24 
South.  164,  74  Am.  St  Rep.  135:  "Society 
has  a  deeply  rooted  interest  in  the  preserva- 
tion of  the  peace  of  families,  and  in  the 
maintenance  of  ttiei  sacred  Institution  of 
marriage;  and  Its  strongest  safeguard  is  to 
preserve  with  Jealous  care  any  violation  of 
those  hallowed  confidences  inherent  in,  and 
Inseparable  from,  the  marital  status.  There- 
fore the  law  places  the  ban  of  its  prohibi- 
tion upon  any  breach  of  the  confidence  be- 
tween husband  and  wife,  by  declaring  all 
confidential  communications  between  them 
to  be  incompetent  matter  for  either  of  them 
to  expose  as  witnesses.  •  ♦  •  The  reason 
of  the  rule  for  excluding  the  confidences  be- 
tween husband  and  wife  as  incompetent  mat- 
ter to  be  deposed  by  either  of  them,  though 
they  may  be  competent  witnesses  to  testify 
to  other  facts,  is  found  to  rest  In  that  public 
iwllcy  that  seeks  to  preserve  Inviolate  the 
peace,  good  order,  and  limitless  confidence  be- 
tween the  heads  of  the  family-  <drcle  so  neces- 
sary to  every  well-ordered  civilized  society" 
— and  Judge  Daniel  admonishes  us  In  Hester 
V.  Hester.  15  N.  0.  228,  that  "the  rule  should 
not  be  extended,  to  the  exclusUm  of  truth, 
b^ond  the  limits  within  which  the  reason  of 
the  law  calls  for  It" 


[1]  Words  In  a  statute  are  to  be  construed 
as  they  are  ordinarily  understood,  and  where 
"the  language  Is  plain  and  admits  of  but  one 
meaning,  the  task  of  Interpretation  can 
hardly  be  said  to  arise.  It  Is  therefore  only 
in  the  construction  of  statutes  whose  terms 
give  rise  to  some  ambiguity,  or  whose  gram- 
matical construction  Is  doubtful,  that  courts 
can  exercise  the  power  of  controlling  the 
language  in  order  to  give  effect  to  what  they 
suppose  to  have  been  the  real  Intention  of  the 
lawmakers.  Where  the  words  of  a  statute 
are  plainly  expressive  ot  an  Inteit  not  rui- 
dered  dubious  by  the  context,  the  interpre- 
tation must  conform  to  and  carry  out  that  In- 
tent It  matters  not,  In  sadi  a  case,  what  the 
consequences  uuy  be.  It  has  therefore  been 
distinctly  stated,  from  early  times  down  to 
the  present  day,  that  judges  are  not  to  mold 
the  language  of  the  stotutos  In  order  to  meet 
an  alleged  convoilence  or  an  alleged  equity ; 
are  not  to  be  Influenced  by  any  notions  of 
hardship,  or  of  what  In  their  view  is  rlgtit 
and  reeaonahle^  or  is  prejudicial  to  society; 
are  not  to  alter  dear  words,  though  the  Leg- 
islature may  not  hare  contemplated  tbe  con- 
sequences of  using  them ;  are  not  to  tamper 
with  words  for  the  purpose  of  gMog  them  a 
construction  whldi  is  'sopposed  to  be  more 
consonant  with  Justice*  than  their  ordinary 
meaning."  BndUch,  Inter.  Stat  i  4.  "The 
object  of  all  Intwpretation  and  omstniction 
of  statutes  Is  to  ascertain  the  meaning  and 
Intention  of  the  L^Islature,  to  the  end  that 
the  same  may  be  enforced.  Thla  meaning 
and  intention  must  be  sought  first  of  aU  In 
the  language  of  the  statute  Itself.  For  it 
must  be  presumed  that  the  means  employed 
by  the  Legislature  to  express  its  will  are 
adequate  to  the  purpose,  and  do  express  that 
will  correctly.  If  the  language  of  the  statute 
is  plain  and  free  from  amblgalty,  and  ex- 
presses a  single,  definite,  and  sensible  mean- 
ing, that  meaning  is  conclusively  presumed  to 
be  the  meaning  which  the  Legislature  Intend- 
ed to  convey."  BUiCk  on  Inter.  Statates,  pp. 
36  and  36. 

[Z]  The  words  of  the  statute  under  consid- 
eration are  "communications  made  by  one  to 
the  other  during  marriage."  "Communicate," 
as  defined  by  Webster,  Is  to  bestow,  to  cott- 
vey,  to  make  known,  to  recount,  to  impart, 
as  to  communicate  Information  to  any  one, 
and  "communication"  is  the  act  of  communi- 
cating, and  it  would  seem  that  a  paper,  al- 
though directed  to  the  wife,  of  which  she  had 
no  knowledge,  and  which  it  was  not  expected 
she  would  see  untU  after  the  death  of  the 
husband,  is  not  a  communication  during 
marriage.  The  language  indicates  either 
that  the  information  should  t>e  actually  im- 
parted, or,  at  least,  that  there  should  be  an 
expectation  of  doing  so,  during  marriage. 
If,  however,  the  papers  introduced  In  evi- 
dence are  communications  from  the  husband 
to  the  wife,  the  statute  does  not  render 
them  incompetent  unless  they  are  confiden- 
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mral  of  tbe  papers  discloses  that 
tements  made  are  In  regard  to 
atters,  that  the  directions  given 
be  performed  without  disclosing 
}  of  the  papers,  and  that  the  hus- 
ited  this  would  be  done,  and  In 
cts  the  papers  are  testamentary  In 

c.  2355,  the  author  saTs:  "Com- 
I  between  husband  and  wife  in 
purely  bUBlness  matters  are  not 
and  the  text  U  supported  by 
cases.  Spitz's  Appeal,  56  Conn. 
.  776,  7  Am.  St  Eep.  303;  Park- 
rdeUv  110  N.  T.  386,  18  N.  H.  123. 
itep.  384;  Hanks  v.  Tan  Oardner, 
81,  18  N.  W.  103;  Sedgwick  t. 
Ind.  281. 

tso  not  without  authority  upon  the 

our  own  state.  In  the  Hester 
>  referred  to,  Judge  Daniel  says: 
upon  the  subject  of  confldential 
lions  is  not  denied;  the  sanctity  of 
iinicatlons  will  be  protected.  Per^ 
:ted  by  the  marriage  tie  have,  as 
:  the  bar,  the  right  to  think  aloud 
mce  of  each  other.  But  the  ques- 
ts, What  communlcatlouB  are  to 
wnfidentlal?  Not  those,  we  think, 
made  to  the  wife,  to  be  by  her 
ted  to  others;  nor  those  which  the 
ikes  to  the  wife  as  to  a  matter  of 
iphlch  a  thing  Is  to  oi}erate  after 
when  It  must  be  the  wish  of  the 
at  the  operation  should  be  accord- 
ruth  of  the  fact,  as  established  by 
tion.  Suppose  a  husband  were  to 
bis  wife,  ttiat  he  has  given  to  one 
Udren  a  horse,  can  she  not  after 
rove  that  as  against  the  executor? 
so,  that  the  declaration  to  which 
ras  called  had  been  made  to  her 
r ;  there  Is  no  reason  why  she,  if 
ay  not  testify  to  It,  as  well  as  the 
ijl    Because  It  fs  then  apparent 

not  confidential  between  the  bus- 
rife  in  the  sense  of  the  rule.  The 
n  equally  applies  when  from  the 
the  conversation  It  Is  obvious  be 
ah  It  concealed,  but  on  the  con- 
:  have  desired  to  make  it  known, 
h  her.  If  he  found  no  other  means 
>."  Note  that  the  learned  and  ac- 
;e  says,  among  other  things,  that 
es  not  apply  to  those  communlca- 
i  "the  husbaud  makes  to  the  wife 
tter  of  fact  upon  which  a  thing  is 

after  his  death,"  and  it  will  be 
:  fits  each  statement  In  the  papers 
.  This  case  was  approved  In  Gas- 
,  34  N.  C.  213.  In  which  the  widow 
tted  to  testify  that  her  husband 

deed  In  question  to  her,  and  told 
i  care  of  It  for  Anson,  and  have 
and  recorded  for  him,  whenever 
,  that  she  then  took  it,  and  put  it 


in  her  trunk,  separate  from  her  husband's 
papers,  and  he  never  saw  It  afterwards  to 
her  knowledge,  and  that  he  died  In  1836,  aod 
shortly  afterwards  she  had  the  deed  proved 
and  registered. 

[3]  We  are  therefore  of  opinion,  having  In 
view  the  reason  for  tbe  rule — the  language 
employed  in  the  statute,  the  fact  that  the 
wife  had  no  knowledge  of  the  papers  until 
after  the  death  of  her  husband,  that  ft  ap- 
pears from  the  papers  and  tbe  attendent  cir- 
cumstances that  she  was  not  expected  to  do 
so,  and  the  subject-matter  of  the  papers — 
that  they  are  not  confldential  communica- 
tions made  by  the  husband  to  the  wife  during 
marriage,  within  the  meaning  of  the  statute, 
and  were  properly  admitted  In  evidence  as 
declarations  against  Interest 

We  at  first  thought  the  case  of  State  v. 
Wallace,  162  N.  C.  — ,  78  S.  E.  1,  at  the 
last  term,  was  decisive  of  this  In  favor  of  the 
defendant,  but  the  two  cases  rest  upon  differ- 
ent principles,  and  the  distinction  between 
the  two  is  that  in  tbe  Wallace  Case  the  letter 
reached  the  wife  during  the  life  of  the  hus- 
band, and  came  into  the  hands  of  a  third 
person  without  the  connivance  or  consent  of 
the  wife,  while  in  this  the  wife  knew  nothing 
of  the  papers  until  after  the  death  of  her 
husband,  and  she  gave  them  to  another 
person: 

This  disposes  of  the  only  material  excep- 
tion upon  the  second  issue ;  and,  as  the  find- 
ing on  that  issue  precludes  a  recovery  by  the 
plaintiff.  It  is  not  necessary  to  discuss  tli£ 
exceptions  arising  on  the  other  Issues. 

No  error. 


JONGS  et  aL  t.  WHICHARD  et  al 

(Supreme  Court  of  North  Carolina.    Oct  1, 
1913.) 

1.  Estates  (i  8*)— Rulb  in  Shellkt'b  Case. 

Under  the  rule  in  Shelley's  Case,  when  a 
person  takes  an  estate  of  freehold,  legal  or  equi- 
table, under  a  deed,  will,  or  other  writing,  and 
in  the  same  instrument  there  ia  a  limitation  by 
way  of  remainder,  with  or  without  interposition 
of  another  estate,  of  an  interest  of  the  same 
legal  or  equitable  quality  to  bia  heirs,  or  beirs 
of  bis  body,  as  a  class  of  persons  to  take  in 
succession,  from  generation  to  generation,  the 
limitation  to  the  heirs  entitles  the  ancestor  to 
the  wliole  estate. 

[Ed.  Note.— For  other  cases,  see  Estates,  Dec. 
Dig.  I  8.*] 

2.  Ebtates  (I  8*)— Rotjc  in  Shelley's  Case. 

In  order  to  make  the  rule  in  Shelley's  Case 
apply,  the  word  "heirs"  or  "heirs  of  the  body" 
in  the  limitation  to  the  heirs  must  be  used  in  a 
technical  sense,  carrying  the  estate  to  such  heirs 
as  an  entire  class,  to  take  in  succession  from 
generation  to  generation;  and,  where  the  words 
are  simply  intended  as  a  descriptio  personarum, 
or  if  the  estate  is  conveyed  in  any  other  man- 
ner than  it  would  descend,  the  rule  does  not  ap- 
ply. 

[Ed.  Note.— For  other  cases,  see  Estates,  Dec. 
Dig.  S  8.«] 


■«•  SM  nme  topic  and  secUon  NUMBER  In  Dec  Big.  *  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 

Digitized  by 


6M 


70  80T7TH1SASTBIRN  BEPOBTEB 


3.  Deeds  (J  128*)— Constbuotiok  —  Ebtaib 
Cbeatbd— Bulb  ih  Shxllet's  Oasb. 

Land  was  deeded  to  J.  and  wife  for  life, 
"then  to  tlieir  Iee:al  bodil;  heirs  provided  the; 
leave  any,  and  if  not,  to  be  equally  divided 
among  my  nearest  of  kin."  Held,  that  the  word 
"heirs"  was  not  used  in  its  teelinical  sense,  bat 
meant  childrea  and  grandchildren,  and  the  fee 
did  not  pass  to  J.  and  Wife  under  the  rale  in 
Shelley's  Case. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
IM|.^§8  413-415,  419-421,  427;   Dec  Dig.  { 

4.  Deeds  (S  133*)— Constbuotioh  —  Estaxb 
Cbbatkd— Bbuaindebs  —  Tested  ob  Gon- 
TinGEnT. 

The  remainder  to  the  heirs  was  contingent 
on  their  being  alive  when  the  life  estate  ter- 
minated, and  the  husband  of  one  of  the  heirs, 
whose  wife  and  their  only  diild  died  before  the 
life  tenants,  could  claim  no  interest  in  the  re- 
mainder. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
jytg.  SS  36&-371;  Dec  Dig.  f  133  •] 

6.  CoBTZST  (i  0*}— Bbquisxtes  ~  Seisin  ov 

Wife. 

A  bufiband  conld  not  claim  as  tenant  by 
curtesy  becanse  hia  wife  never  had  the  seisin 
requisite  to  the  vali^ty  of  such  a  claim. 

[Ed.  Note.— For  other  cases,  see  Cortenr,  Cent 
Dig.  iS  20-30;  Dec  Dig.  S  ».*) 

6.  Deeds  (J  97*}— Constbuction  —  Conflioi 
Between  the  Premises  and  Habendum. 

It  is  the  usnal  province  of  the  habendum 
of  a  deed  to  define  the  quantity  of  the  estate, 
or  to  explain  or  qualify  the  premises,  but  it 
cannot  be  allowed  to  create  an  estate  entirely 
repugnant  to  the  interest  conveyed  in  tbi  prem- 
ises. 

[Ed.  Note.— For  other  casm,  see  Deeds,  Cent 
Dig.  SS  267-273,  434-447;  Dec  Dig.  S  97.«] 

7.  Deeds  (S  97*)— ConffTBUOTioB  —  CoNnjer 
Between  the  Phemises  and  Habenduic. 

.  Where  the  premises  of  a  deed  standing 
alone  conveyed  the  fee,  but  the  habendum  limit- 
ed the  estate  to  a  life  estate,  they  are  not  to  be 
construed  as  entirely  repugnant,  but  each  is  to 
be  used  in  explanation  of  the  other;  and,  it  be- 
ing  clear  that  it  was  only  intended  to  create  a 
life  estate,  it  will  be  construed  accordingly. 
_rEd.  Note.— For  other  casok  see  Deeds.  Cent 
Dfg.  SI  267-278,  484-4477  Dec  Di«T|97.»] 

Appeal  from  Superior  Court,  Pitt  Conn^ ; 

Allen,  Judge. 

Agreed  case  by  R.  E.  Jones  and  others 
against  Jarvla  Wblchard,  C.  F.  Page,  and 
another.  From  a  Judgment  for  the  plaintiffs 
and  a  codefendant,  the  defendant  Page  ap- 
peals. Affirmed. 

On  the  hearing  It  was  made  to  appear: 
That  In  August,  1866,  Major  Jones  made  a 
deed  to  his  son,  R.  M.  Jones,  etc.,  for  40 
acres  of  land,  in  terms  as  follows :  "This  In- 
denture made  this  the  11th  day  of  August, 
A.  D.  1866,  between  Major  Jones  of  the  first 
part  and  Robert  M.  Jones  of  the  second  part 
both  of  the  county  of  Pitt  and  state  of  North 
Carolina:  Wltnesseth,  that  the  said  Major 
Jones,  for  and  In  consideration  of  natural 
love  and  afTectlou  which  he  has  unto  the  said 
Robert  M.  Jones,  his  son,  has  given,  granted, 
aliened,  released  and  confirmed,  and  by 
these  presents  do  give,  grant,  alien,  release 
and  confirm  uuto  the  said  Robert  M.  Jones, 
his  heirs  and  assigns,  a  certain  tract  or 


parc^  of  land  situate  as  follows:  *  *  • 
To  have  and  to  hold  the  said  tract  or  parcel 
of  land  and  all  the  appurtenances  thereof 
to  him,  the  said  Robert  M.  Jones  and  Martha 
F.  Jones,  his  wife,  during  tbelr  natural  Ufe^ 
and  then  to  th^  legal  bodily  heirs,  provided 
they  leave  any,  and  If  not,  to  be  equally 
divided  among  my  nearest  of  Un."  etc.  That 
on  NoTenri)er  27. 1900,  said  B.  M.  Jones  made 
a  deed  for  tiie  land  to  his  wife  for  life,  re- 
mainder to  seven  of  his  nine  children,  and 
not  Including  a  son,  S.  L.  Jone^  or  a  daugh- 
ter. Huldata,  intermarried  with  G.  F.  Page. 
That  Huldah  Page  had  issue  bom  allv^  a 
son,  and  she  and  son  ffied  before  B.  H.  Jones 
and  wife,  and  these  last  having  also  died, 
preseot  suit  was  Instituted  for  sale  of  land 
for  division.  PlaintUfs  are  the  seven  children 
of  B.  H.  Jones  and  wlfe^  who  were  grantees 
in  the  deed  of  B,  H.  Jones  to  his  wl£e^  etc. 
DefraidantB  are  8.  Ii.  Jones,  another  son,  and 
C.  F.  Page,  surriTing  husband  of  Huldab. 
On  these  facts  it  was  contended  for  pUilntifb 
tha^  under  the  rule  in  Shelley's  Case,  the 
deed  from  Major  Jones  conveyed  a  fee 
simple,  and  that  when  R.  M.  Jones  conv^ed 
the  property  to  his  wife  for  life  and  re- 
mainder to  seven  of  tb^  children,  plaintiffs, 
the  deed  passed  the  entire  Interest  and  de- 
fendants were  thereby  excluded.  Defend- 
ant S.  L.  Jones,  contended  that  the  deed  of 
Major  Jones  conveyed  only  a  life  estate,  re< 
malnder  to  his  children  or  Issue  In  the  sense 
of  children  or  grandchildren,  and  that  fae, 
as  one  of  them,  was  entitled  to  a  child's  in- 
terest It  was  Insisted  for  0.  F.  Page  that 
the  deed  from  Major  Jones  conveyed  a  life 
estate  to  R.  M.  Jones  and  wife,  remainder  to 
their  issue,  In  the  sense  of  children  and 
grandchildren,  and  that  this  remainder  was 
vested  in  such  children,  and  that  on  the  death 
of  his  wife,  Huldah,  leaving  an  Infant  son, 
her  interest  descended  to  such  son,  and  on 
his  death  without  issue  and  without  brother 
or  sister  the  share  passed  to  C.  F.  Page,  the 
father,  under  6  Canon  Descent,  Revisal,  c. 
30.  The  court  below,  being  of  opinion  that 
the  deed  of  Major  Jones  conveyed  a  life 
estate,  remainder  to  the  children  and  grand- 
chlldren,  contingent  on  their  surviving  th^ 
parents,  entered  judgment  that  defendant 
S.  L.  Jones  was  entitled  to  a  share  in  the 
fund  and  that  C-  F.  Page  was  excluded ;  bis 
son  having  died  before  R.  M.  Jones  and  wife. 
From  this  judgment  said  C  F.  Page,  having 
duly  excepted,  appealed. 

Julius  Brown,  of  Ore^vllle,  for  appellant 
Harding  &  Pierce,  of  OreenvlUe,  and  Ward 
&  Grimes,  of  Washlns^on,  N.  C*  for  anidleea. 

HOKE,  J.  (after  stating  the  facts  as  above). 
[1, 2]  A  very  foil  and  satisfactory  statemotit 
of  the  mle  in  Shelley's  Case  Is  glvoi  in  Pres* 
ton  on  Estates  as  follows :  **When  a  persoa 
takes  an  estate  of  freehold,  legally  or  eqnlta- 
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bl7>*imder  a  deed,  will,  or  otlier  writing,  and 
In  the  same  instronMnt  there  is  a  Uxnltatlon 
by  way  of  remainder,  dtlier  witih  or  witbont 
interposition  of  anotber  estate^  of  an  Inter- 
est of  the  same  legal  or  equitable  quality  to 
bis  bdrs  or  heirs  of  bis  body,  as  a  class  of 
persons  to  take  In  saccesalon,  from  generation 
to  genfixation,  tbe  limitation  to  the  beirs  en- 
titles the  ancestor  to  the  whole  estate."  In 
approval  and  illustration  of  tbe  role,  as  stat- 
ed, there  are  many  dedsloiis  bere  and  else- 
where to  the  effect  that,  In  order  to  Its  proper 
application,  the  words  "beirs**  or  **belrs  of 
the  body"  (these  last  by  reason  of  oar  statute, 
Revlsal,  1  1578)  must  be  used  In  their  techni- 
cal seDse,  carrying  the  estate  to  such  beirs  as 
an  entire  class,  to  take  In  succession  from 
generation  to  generation,  and  they  most 
have  the  effect  to  convey  "the  same  estate  to 
the  same  persons,  whether  they  take  by  de- 
scent or  purchase,"  and,  whenever  it  appears 
from  the  context  or  from  a  perusal  of  the 
entire  instrument  that  the  words  were  not  in- 
tended In  their  ordinary  acceptation  as  woras 
of  inheritance,  but  simply  as  a  descrlptlo 
personamm  designating  certain  individuals 
of  tbe  class,  or  that  the  estate  Is  thereby 
conveyed  to  "any  other  person  In  any  other 
manner  or  In  any  other  quality  than  the  can- 
ons of  descent  provide."  tbe  rule  in  question 
does  not  apply,  and  Interest  of  tbe  first  taken 
will  be  as  It  is  expressly  described  an  estate 
for  life.  Puckett  v.  Morgan,  168  N.  O.  844, 
74  S.  E.  15;  Smith  v.  Proctor,  139  N.  C.  814, 
51  S.  E.  888,  2  li.  R.  A.  (N.  S.)  172 ;  Wool  v. 
Fleetwood,  136  N.  O.  460-470,  48  S.  B,  785,  67 
L.  R  A.  444 ;  May  v.  Lewis,  132  N.  0.  116,  43 
S.  B.  550 ;  Whltesldes  v.  Cooper,  116  N.  O.  570, 
20  8.  E.  295;  Mills  v.  Thome,  95  N.  C.  362; 
Ward  V.  Jones,  40  N.  C.  404. 

[S]  In  the  recent  and  well-considered  case 
of  Pnckett  v,  Morgan,  supra,  the  language 
of  the  Instrument  was:  "To  M.  •  •  • 
daring  her  life,  then  to  ber  bodily  heirs,  if 
any;  but,  If  she  have  none,  back  to  her 
brothers  and  sisters" — well-nigh  in  the  exact 
terms  of  the  present  deed  and  it  was  held 
that,  by  reason  of  the  context,  the  words 
"bodily  heirs"  were  so  qualified  as  to  in- 
dicate that  they  were  used  merely  as  a  de- 
scrlptlo personamm,  and  that  M.  took  only  a 
life  estate.  The  anthorlty  is,  in  our  opinion, 
controlling,  and  fully  supports  the  Judgment 
of  bis  honor  in  denying  the  application  of  the 
rule.  Tbe  cases  of  Morrlsett  v.  Stevens,  136 
K.  C.  160,  4S  8.  n.  661.  and  Wbitfleld  v. 
Garria,  134  K  C.  24,  45  S.  K.  904,  and  others 
dted  by  counsel,  when  prop^ly  understood, 
do  not  militate  against  tlils  construction. 
In  Whitfleld'a  Case  and  in  Horrlsett's  Case 
the  ulterior  disposition  of  the  property  was 
not,  and  was  not  Intended  as,  a  limitation 
on  tbe  estate  conveyed  to  the  first  taker,  but 
was  a  mrovislon  whereby  one  stock  of  in- 
heritance on  certain  contingencies  was  sub- 
Btitnted  fbr  another,  the  second  to  bold  as 
purchasers  direct  from  the  grantor  and  orig- 


inal owner.  Sessoms  v.  Sessonis,  144  N.  C. 
121,  66  S.  B.  687.  The  case  of  Pnckett  v. 
Morgan  ts  also  authoiity  fbr  the  position 
that  thia  deed  of  Major  Jones  conveys  an 
estate  for  life  to  B.  M.  Jones  and  wife,  re- 
mainder to  their  Issue  In  tbe  sense  of  chil- 
dren and  granddiildren.  TbSB  meaning  has 
not  infrequently  prevailed  when  it  appeared 
to  be  tbe  dear  intent  of  tbe  instrument. 
Smith  r.  Lumber  Ca.  155  N.  a  389-893,  71 
8.  B.  445;  Sain  v.  Baker.  128  N.  C.  256,  38 
a  B.  858;  BoUins  v.  Keel,  116  N.  C.  68.  20 
S.  B.  200,  etc,  and  we  concur  also  in  the 
view  of  his  honor  that  this  remainder  Is  con- 
tlngent  on  these  devisees  being  alive  to  fill 
the  description  at  the  time  of  the  falling  In 
of  the  particular  estate.  This  construction  Is 
also  sustained  by  Puckett  v.  Morgan,  and  the 
well-reasoned  cases  of  Latham  v.  Lumber  Co., 
139  N.  C.  9.  51  S.  E.  780.  Ill  Am.  St  Hep.  764, 
and  Boweu  v.  Hackney,  136  N.  C.  187,  48  S. 
E.  633.  67  L.  R.  A.  440,  are  to  like  effect 

[4]  It  was  contended  for  defendant  that 
this  was  a  vested  remainder,  relying  on  cer- 
tain expressions  in  Ex  parte  Dodd,  62  N.  C. 
97,  quoted  by  the  court  in  Springs  v.  Scott, 
132  N.  C.  552,  44  S.  E.  116,  but  the  position 
Is  not  well  taken.  In  Springs  v.  Scott,  the 
court  was  dealing  with  tbe  power  to  sell 
oontinffent  remainders,  and,  In  using  the  ex- 
pression that  "such  power  existed  whensoever 
one  was  born  In  whom  the  estate  can  veit," 
the  Judge  delivering  the  opinion  did  not  In- 
tend that  the  remainder  thereby  became  vest- 
ed, but  that  the  power  In  question  arose 
whenever  one  of  the  class  was  bom  In  whom 
the  estate  would  vest  on  the  happening  of 
the  contingeDcy.  Those  cases,  In  the  aspect 
suggested,  have  no  bearing  on  the  question 
presented.  Tbe  remainder  In  our  case  was 
contlDgent  and,  applying  the  doctrine  as 
above  stated,  it  was  properly  held  that  de- 
fendant S.  L.  Jones  was  entitled  to  a  child's 
portion  of  the  estate,  be  being  alive  to  claim 
It  when  the  life  estate  terminated;  thus  fill- 
ing the  description  as  devisee,  and  that 
Huldah  Page  and  her  son,  both  having  died 
before  the  life  tenante,  did  not  fill  such  de- 
scription, and  had  no  Interest  or  estate 
which  the  father,  C.  F.  Page,  could  inherit 

[E]  The  suggestion  that  C.  F.  Page  could 
claim  as  tenant  by  curtesy  is  without  merit ; 
the  existence  of  the  life  estate  in  R.  M.  Jones 
and  wife  would,  in  any  case,  prevent  the 
seisin  required  for  the  validity  of  such  a 
claim.  In  re  Robert  Dixon,  166  N.  C.  26, 
72  S.  B.  71;  Redding  v.  Vogt,  140  N.  a  662, 
53  3.  B.  S37,  6  Ann.  Cas.  312. 

[I]  We  are  not  inadvertent  to  the  fiict  that 
tbe  deed  of  Major  Jones  In  the  premises,  it 
it  stood  alone,  would  convey  a  fee  simple,  nor 
to  the  legal  position  that  at  common  law, 
while  it  was  the  usoal  province  of  tbe  haben- 
dum to  define  and  determine  tbe  quantity  of 
the  estate,  or  to  explain  or  qualify  the 
promises,  it  was  not  allowed  to  create  an 
estate  enttrely  zepngnant  to  tbe  intereat  con- 
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veyed  in  the  premlBe%  an  Instance  ot  this 
appearing  In  Hafner  t.  Irwin,  20  N.  O. 
670, 84  Ain.-Dea  890.  wh«w  fhe  prunlses  oon- 
veyed  an  estate  to  A.  ad  Ids  betrs,  habendum 
to  B.  and  Us  belts.  Such  a  posltUm  la  still 
recognised  here  in  proper  cases,  as  appears 
In  WUklns  T.  Norman,  189  N.  O.  41.  fil  S.  E. 
797,  111  Am.  St  B«p>  767,  and  other  cases 
of  Uke  Und. 

[7]  But  in  the  case  of  Trlplett  t.  WllUams, 
149  N.  0.  391,  63  S.  B.  70,  21  L.  B.  A.  (N.  S.) 
014,  this  court,  in  a  wdl  anstalned  opinlcn 
by  Associate  Jnsttce  Brown,  annotmced  tlie 
decision  that,  altboogh  a  deed  in  Its  prem- 
ises professed  to  conrey  an  estate  to  the 
grantee  and  his  heirs,  It  would  not  have  the 
effect  to  convey  a  tee  simple  wboi  It  clearly 
appeared  from  the  habendum  or  other  por- 
tions of  tbe  instrumuit  that  It  was  the  in- 
tent to  convey  only  a  life  estate;  that  In 
such  case  it  wttB  not  proper  to  ccnutme  tlie 
^nses  as  oitirely  r^nignant.  but  that  the 
one  was  In  explanation  of  the  other,  adopting 
on  that  question  tbe  rule  as  glrak  In  1 
DerUn  on  Deeds.  |  216.  as  follows:  "It 
may  be  formulated  as  a  rule  that  where  It  Is 
Impossible  to  determine  from  the  deed  and 
surrounding  drcumstances  that  the  grantor 
intended  tbe  habendum  to  control,  the 
granting  words  will  govern,  bat  if  it  clearly 
appears  that  it  was  the  intention  of  the 
grantor  to  enlarge  or  restrict  the  granting 
clause  by  the  habendum  the  latter  must  con- 
trol." 

There  is  no  error,  and  the  judgment  of  the 
lower  court  must  be  afllrmed. 
Affirmed. 


GABLE  PIANO  CO.  t.  STBICKLAND. 

{Supreme  Oonrt  of  North  Carolina.    Oct  8, 

1013.) 

Pbinczpai.  ahd  Aobnt  (i  119*)  —  Skunq 

AOENT— HODIFICATIOM    OF  OOMTBAOT— AU> 

TBOBITT. 

Where,  in  an  action  to  recoTer  a  balance 
due  on  a  piano,  defendant  relied  on  a  parol 
agreement  ol  puintiff*!  selling  agent  that  de- 
fendant was  to  have  a  credit  of  $60  for  a  rec- 
ommendatioQ  in  case  be  found  the  piano  satiB- 
factory,  and  the  contract  of  sale  in  bold  type 
provided  tbat  it  was  agreed  that  plaintiff  was 
not  to  be  bound  by  any  provitions  other  than 
those  printed  in  the  contract  unless  approved 
by  plaintiff,  and  that  do  salesman  or  agent  was 
aotborized  to  make  alterations  therein,  etc., 
the  salesman  not  being  a  general  agent,  the 
burden  was  on  defendant  to  prove  mat  sucb 
agent  had  authority  to  waive  the  provieionB 
of  the  written  contract  and  to  make  tbe  oral 
agreement 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  H  301-101;  Dec.  Dig.  $ 
119.*] 

Appeal  from  Superior  Court  Sampson 
County.;   I^on,  Judge. 

Action  by  the  Cable  Piano  Company  against 
Archie  H.  Strickland.  Juc^;ment  for  defend* 
ant  and  plaintiff  appeals.  Beversed. 


13ds  is  an  action  to  recover  possesalon 
of  a  piano.  Defotdant  admitted  ills  signa- 
ture to  the  contract  of  sale,  which  retained 
title  to  tbe  piano  until  Uie  purchase  price 
was  paid  In  full,  but  averred  tliat  pjalntilTs 
selling  Mient  B.  A.  Kali,  agreed  with  him 
at  the  time  of  the  sale  that  if  tbe  piano  came 
up  to  Eell's  represoitatlons  and  Strickland 
gave  Um  a  lettm  of  reommnendatifm,  be 
would  credit  the  note  with  |60  when  it  be- 
came dua  Defendant  paid  tbe  balance^  ex- 
$00  due  at  Ulb  time  of  the  payment 
and  tmdered  the  recommendation.  The  writ- 
ten oontract  contains  the  following  clause  in 
bold  type:  "il  i$  evpreatly  agreed  that  tite 
OalOe  Piano  Oompaiii/  ia  not  to  be  bound  bp 
any  provlthna  other  than  thoae  printed  in 
the  eontraet,  unlesa  the  tame  9haU  be  ap- 
proved bv  the  Cable  Piano  CompofU/  at 
 k  This  contract  subject  to  the  approv- 
al of  the  Cable  Piaaa  Company"— and  tbe 
following  indorsed  tliereon:  "Notice— This 
conditional  contract  is  subject  to  the  ap- 
proval of  the  Cable  Piano  Co.,  at  Blchmond, 
Va.,  and  contains  all  the  agreements  pertain- 
ing thereto.  No  agent  or  salesman  is  au- 
thorized to  make  any  alterations  herein,  to 
vary  in  any  way  the  Interest  clause  nor  to 
give  copies  thereof  not  bearing  the  approval 
of  the  Cable  Piano  Company  at  Richmond, 
Va.  Factory  warranties  do  not  include  tun- 
ing." The  officers  of  tlie  plaintiff  testified 
that  Kell  had  no  instructions  to  make  any 
such  contract  nor  any  such  authority ;  that 
they  did  not  know,  nor  had  there  beien  re- 
ported to  the  csomiiany  any  such  contract  as 
claimed  by  the  defendant  That  the  contract 
approved  by  the  company  was  the  written 
one  without  change.  There  was  no  evi- 
dence on  the  part  of  the  defendant  tending 
to  prove  authority  in  Kell  to  make  the  agree- 
ment alleged  1^  the  defendant  The  plain- 
tiff excepted  to  the  introduction  of  all  evi- 
dence offered  to  prove  the  agreemmt  with 
Kell.  The  defendant  alleged  in  bis  answer, 
among  other  things:  "That  at  the  end  of  the 
period  agreed  upon,  to  wit  on  the  ^tb  day 
of  September,  1909,  the  defendant  finding 
that  said  piano  came  up  to  the  recommenda- 
tions of  said  Kell,  and  was  in  fact  a  very 
desirable  Instrument,  came  to  Clinton,  paid 
to  said  Kell  the  sum  of  $111.80,  the  same  be- 
ing the  balance  due  on  said  contract  less 
tbe  sum  of  $50,  and  delivered  to  said  agent 
a  written  testlniDnlal  in  full  accordance 
with  the  agreement  hereinbefore  stated,  and 
demanded  Us  contract  and  receipt  In  full 
for  said  payments.  That  said  Kell  ac- 
cepted said  payment  and  said  testimonial, 
but  refused  to  deliver  to  the  defendant  the 
contract  signed  by  him,  claiming  that  the 
same  was  at  Richmond,  Vs.,  the  home  of- 
fice of  the  plaintiff."  His  honor  charged  tbe 
Jury :  "If  you  find  from  the  evidence  that 
at  the  time  of  signing  the  written  contract 
or  before  that  time,  tbat  plaintifTs  agent  S. 
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A.  Ken,  acUng  In  flie  icope  at  bla  aatluffitj* 
promised  defendant  to  deduct  the  snm  ct  f60 
from  tbe  price  of  the  idano,  and  to  credit  that 
snm  on  the  contract  provided  that  defend- 
ant would  ma^  the  reeommendaticm  that 
the  piano  bought  waa  a  good  <Hie  and  np  to 
the  representationg,  then  yon  will  aiuwer 
the  first  issue,  'No,'  the  second,  *TeB,*  Isbub 
1^,  'Yes.'"  The  plalnttS  excepted.  The 
second  Issue  and  the  answer  thereto  was  as 
foUows:  "(2)  Did  the  plalntUTa  agent,  8.  A. 
Kell,  whUe  acting  within  the  scope  4^  his  an- 
thorlly.  promise  and  agree  to  deduct  Uie 
sum  of  ¥30  from  the  price  of  the  piano,  pro- 
vided the  defendant  would  make  the  recom- 
mendation referred  to  in  the  answer?  An- 
swer; Tes."  The  plalntlir  requested  his 
honor  to  instruct  the  Jury,  if  Qiey  believed 
the  evidence  to  answer  the  second  issue 
"No.**  which  waa  refused,  and  Ihe  plaintlfl 
excited.  There  was  a  verdict  In  favor  of 
the  defendant  and  the  plaintiff  ^^waledfrom 
the  Judgment  rendered  thereon. 

Falson  ft  Wright,  of  Clinton,  for  appelant 
H.  A  Orady,  of  Clinton,  for  appellee. 

ALLEN,  J.  The  ag«>nt  from  whom  the  de- 
fendant bonght  the  piano  was  not  a  general 
agent  of  the  plalnticr,  and  the  burden  was 
therefore  on  the  defendant  to  prove  that  he 
bad  authority  to  wal^e  the  prorlBions  of  the 
written  contract  It  was  so  held  in  Ma- 
chine Co.  V.  HUl,  1B6  N.  G.  128,  48  S.  B.  575, 
and  In  Medicine  Co.  v.  Mizell,  148  N.  C.  387, 
e2  8.  E.  511.  In  the  first  of  these  cases,  the 
plaintUf  was  suing  upon  a  contract  for  the 
sale  of  sewing  machines,  which  contained  the 
provision ;  "It  Is  understood  that  no  claim  or 
any  understanding  or  agreement  of  any  na- 
ture whatsoever  between  this  company  and 
its  dealers  will  be  recognized,  except  such  as 
is  onbraced  in  written  orders  or  is  In  wrlt- 
ii^;  and  accepted  by  said  company  at  its  of- 
fice"— and  the  defense  was  that  the  ^ent 
who  made  the  sale  made  a  verbal  agree- 
ment with  them  to  have  the  sole  agency  for 
sale  of  the  plaintUTs  machloes  in  Franklin 
county,  and  that  the?  Incurred  considerable 
expense,  employing  an  experienced  salesman 
to  liandle  the  machines  and  purcimsed  a 
horse  and  wagon  for  him,  but  that  in  vio- 
lation of  such  contract,  the  plaintiff  shipped 
machines  to  said  county  to  rivals  in  business 
of  the  defeiidants,  who  undersold  the  de- 
fendants, causing  them  to  sell  the  machines 
bonght  of  the  plaintiff  at  a  loss,  besides 
causing  the  loss  of  salary  paid  their  sales- 
man and  the  cost  of  eQulpplng  themselves 
for  the  handling  of  the  machines  under 
their  contract  for  an  exclusive  agency,  and 
the  court  said:  "It  is  true  on  one  hand  that 
the  plaintiff  had  the  right  to  restrict  the 
powers  of  its  agents  by  the  notice  quoted 
above,  and  printed  on  the  orders  signed  by 
the  defeidants,  and  on  the  other  that  this 
restriction  could  be  waived.    But  the  bur^ 


dm  to  prove  fliat  such  walvw  wu  within  the 
aeaiDa  <tf  the  agent's  anthorily  was  won  the 
defendants.  It  could  not  be  proved  by  the 
agent's  own  declaration.  It  must  be  proved 
aliunde.  Tkiylor  v.  Hunt.  118  N.  a  173  [24 
8.  B.  869],  and  cases  there  cited;  Summer- 
row  V.  Baruch,  128  N.  O.  204  m  S.  B.  861]." 
In  the  second  case  the  action  was  brought  to 
recover  the  price  of  goods  sold  and  delivered 
to  the  defoidant  under  a  written  contract 
containing  the  following  stipulation:  "This 
order  Is  not  subject  to  countermand,  and  we 
will  receive  said  goods  promptly  on  arrival 
at  the  station  named  above.  There  Is  no 
^eemmt,  verbal  or  otherwise,  affecting  the 
terms  of  this  order  than  Is  specified  hertiUk" 
The  court,  over  the  plaintiff's  objection,  per- 
mitted the  defendant  to  testily  that  at  the 
time  lie  signed  the  written  contract  or  order, 
the  agent  who  aold  the  goods  said  he  would 
ship  fliem,  and  the  defendant  conld  keep 
them  for  90  days,  and  If  at  the  expiration 
of  that  time  they  were  unsold,  he  could  ship 
them  back  to  the  plaintiff.  This  court  held 
the  evidence  incompetent,  and  said:  "If  the 
agent  had  the  authority  to  make  the  oral 
agreement,  the  burden  was  upon  the  de- 
fendant to  show  It,  even  if  evidence  of  such 
agreement  was  otlierwlse  competent.  Ma- 
chine Co.  V.  Hill.  136  N.  O.  128  [48  S.  B. 
576]."  The  last  case  of  Medicine  Oo.  v. 
Mizell,  has  been  approved  in  Woodson  v. 
Beck,  151  N.  a  146,  66  S.  B.  751,  31  L.  R.  A. 
(N.  S.)  236,  Briggs  v.  Ins.  Co..  155  N.  a  78, 
70  8.  B.  1008,  Bowser  v.  Tarry,  166  N.  C. 
38,  72  S.  B.  74,  and  Simpson  v.  Oreen,  160 
N.  C.  801,  76  S.  E.  237. 

It  follows,  therefore,  as  there  was  no  evi- 
dence of  authority  upon  the  part  of  the  agent 
to  waive  the  provisions  of  the  writteti  con- 
tract and  to  make  the  oral  agreement,  that 
his  honor  was  In  error  in  refusing  the  in- 
struction prayed  for,  and  In  assuming  in  bis 
charge  that  there  was  evidence  of  autbority 
by  the  agent. 

A  new  trial  is  ordered. 

New  triaL 


In  re  PIEBCB. 

(Supreme  Court  of  North  Carolina.    Oct  8, 
1913.) 

1.  WiTNKSSES  (§  22*)— DaUAOKS  TOB  FaILITBE 

TO  Obey  SnsPCENA. 

Under  Bevisal  1906,  S  1643,  providing  that 
a  witness  sumiaoDed  to  appear  in  any  court 
shall  appear  and  continne  to  attend  nntii  dis- 
charged, and  that  In  default  thereof  he  shall 
forfeit  to  the  party  at  whose  Instance  the  sub- 
pcena  iaened  $40  and  full  damages  sustained 
by  such  part?  for  the  want  of  his  testimony, 
the  statute  does  not  require  that  the  failure  to 
atteild  should  be  willful. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  81  42,  43;  Dec.  Dig.  8  22.*] 

2.  WrrHEssEs  (S  22*)— Dauages  tob  FAiLtras 
TO  Obey  Subpussa- "Wiixful." 

If  under  Bevisal  1905,  »  1043,  prescribing 
the  penalty  for  the  failure  of  a  witness  dnly 
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summoned  to  attend  conrt  as  a  witneBs, 
failure  mast  be  willful,  an  intentional  failare» 
although  onder  the  belief  that  he  had  a  rislit 
to  absent  himself  for  the  protection  of  nis 
client's  interestB  in  other  pending  cases,  was 
"willful,"  since  "willful"  meana  'intentional," 
and  is  used  in  contradistinetion  to  "acddeutal" 
OP  "unavoidable"  (8  Words  and  Phrases,  7473). 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  SI  42,  43;  Dec  Dig.  f  22.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  8,  pp.  7468-7481;  voL  8,  pp.  7836, 
7836.1 

3.  Witnesses  {{  6*)— Damaqes  wob  Fatlum 

to  Obey  Subpckna. 

Under  Revisal  1905,  S  1643,  providing  that 
4  witness  duly  summoned  shall  appear  and  con- 
tinue to  attend  court  antil  discharged,  and  that 
in  defaolt  thereof  he  shall  forfeit  HO  to  the 
party  at  whose  instance  the  subpcma  issued. 
And  the  damages  sustained  by  such  party,  a 
vractidng  attorney  was  not  excased  from  obey- 
ing a  sabpoena  because  cases  in  which  he  ap- 
peared were  ready  for  trial  in  another  court 

[Ed.  Note.— For  other  cases,  see  ^tnesieSt 
IJent  Dig.  {  8;  Dea  Dig.  {  6.*] 

Appeal  from  Bnperior  Oonrt,  Daplln  Oomir 
ly;  Allen,  Judge. 

On  notice  to  abow  eanae  Jndgmtot  was  va- 
tered  against  W.  W.  Pleroe  as  a  defiralUng 
witness,  and  he  appeals.  Affirmed. 

H.  Ii.  Stevois,  of  Warsaw,  for  appellant 

CLARE,  0.  J.  Judgment  nisi  for  $40  har- 
\ng  been  entered  against  W.  W.  Pierce  as 
defaulting  witness  under  Revisal,  S  1643,  on 
notice  to  show  cause,  the  Judgment  was  made 
absolute.  The  court  found  the  facts:  "W. 
W.  Pierce  was  duly  subpoenaed  as  a  witness 
for  the  defendant  in  the  case  of  I.  F.  Hill 
et  al.  V.  W.  M.  Falson  at  al.  to  attend  the 
term  of  the  Superior  court  of  Duplin  which 
began-  November  25,  1912,  He  was  notified 
that  he  need  not  attend  till  Friday,  November 
29th,  on  which  day  he  attended.  He  was  a 
practicing  lawyer  and  appeared  in  cases 
which  were  ready  for  trial  in  Wayne  superior 
court  which  was  then  In  session,  and  at  his 
request  the  judge  of  that  conrt  postponed  the 
trial  of  his  causes  till  Saturday,  November 
80th.  The  case  in  Duplin  superior  court  In 
which  he  was  subpoenaed  as  a  witness  was 
not  reached  on  Friday,  and  he  applied  to  the 
judge  of  that  court  for  a  discharge.  His 
honor  referred  him  to  counsel  for  the  de- 
fendant, who  declined  to  excuse  him  but  paid 
him  his  per  diem  and  mileage  as  required 
by  Revisal,  S  1298.  The  witness  thereupon, 
without  being  excused  either  by  the  judge  or 
the  counsel  for  the  defendant,  returned  to 
Uoldsboro,  and  on  the  following  day,  being 
called  as  a  witness  and  falling  to  appear, 
Judgment  nisi  was  rendered,  and  upon  this 
motion  the  court,  finding  that  he  did.  not 
show  sufficient  cause  of  incapacity  to  attend 
on  said  Saturday,  November  30tb,  of  Duplin 
superior  court,  rendered  judgment  absolute 
for  said  penalty,  and  that  Winifred  Falson. 
for  whom  he  had  been  duly  subpoenaed, 
should  recover  of  the  respondent  W.  W. 


Pierce  the  mm  of  f40,  together  with  the 
costs  of  tlie  motton." 

[1, 1]  Ubia  judgment  was  oorrect  It  i» 
tme  tbat  the  Judge  also  foai|d  tliat  Oie  wit 
ness  believed  that  he  had  a  rl^t  to  return 
to  Wayne  raperior  court  to  represent  Us 
dtettts.  and  therefore  tbat  his  faUnie  to  at- 
tend the  trial  in  Dnplln  Boperlor  court  wa» 
not  wUlfuL  Berlsal,  1  1643,  does  not  re- 
quire that  the  fUlme  to  attend  should  be 
"wlUfuL"  Betfdesk  If  U  did,  bis  honor's  find- 
ing ot  law  to  that  effect  was  Incorrect  and 
could  not  be  sustained.  WUlfnl  means  in- 
tentionaUy,  and  of  that  there  was  no  ques- 
tioik  In  Ibis  cas&  Willful  la  used  in  oontra- 
dlstlnctbm  to  acddentsl  or  unaTtridably. 
See  numerous  cases  dted  8  Words  and  Phras- 
es, 7478.  Indeed,  the  oaJs  definition  giTCD- 
of  "wlUfnlly"  In  Bonvlet's  Law  Dlctlohary 
is  '^tenttonal."  It  has  some  additlona> 
meaning  In  certain  drcumstances,  but  not 
under  this  statute,  which  bosddes  does  not 
use  the  word. 

The  doFense  that  the  awellant  bad  a  right 
to  locii  after  bis  practloe  as  a  lawyer  in 
preference  to  ob^lng  the  snbpoena  of  the 
conrt  cannot  be  snstalned.  "Ignorance  of  law 
is  no  excuse."  Least  of  aU  could  It  be  tol- 
erated in  an  attorney  who  has  a  license 
which  cerUflee  that  he  ia  *aeanied  In  the 
law." 

13]  "Egnali^  before  the  law"  Is  a  funda- 
mental principle  of  our  system  of  *  govern- 
ment The  law  Is.  no  respecter  of  persona 
While  In  one  sense  a  lawyer  Is  an  officer  of 
the  court,  that  means  simply  that  in  the  dis- 
charge of  bis  duties  he  is  subject  to  Its  con- 
trol and  discipline.  But  this  does  not  excuse 
him  from  obedience  to  legal  precepts  to 
which  he  owes  exactly  the  same  reQ)ect  and 
obedience  as  any  other  citl2en.  If  a  lawyer 
can  be  excused  from  obeying  a  subpoena 
because  he  prefers  to  attend  to  bis  boatness 
as  a  lawyer,  then  a  doctor  would  be  equally 
excused  for  attending  the  bedside  of  his  pa- 
tients, or  a  locomotive  engineer  would  take 
his  seat  In  his  cab,  and  a  farmer  would  be 
equally  entitled  to  pull  fodder  or  pick  cotton 
when  those  duties  are  pressing.  A  banker 
or  a  business  man  might  well  prefer  attend- 
ing some  important  meeting  which  would 
serve  Ms  pecuniary  interests  to  a  far  greater 
extent  than  this  witness  would  have  been 
benefited  by  being  present  at  the  trial  of  bis 
causea  The  public  authority  has  preference 
over  private  Interest 

When  the  witness  found  tbat  he  was  not 
discharged  on  Friday  afternoon  and  was  re- 
quired to  attend  as  witness  again  on  the 
next  day,  he  should  either  have  gone  to 
Uoldsboro  that  ni^t  to  have  seen  the  Judge 
to  procure  a  continuance  of  his  causes  or 
have  procured  a  brother  attorney  to  represent 
him,  and  he  could  have  returned  next  morn- 
ing In  time  for  court*  or  he  could  have 
dlsdiarged  this  matter  probably  equally  as 
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one  or  wire.  Certainly  be  could 
■  this  subpcena  from  any  supposed 
his  personal  duty  to  his  client  In 
on  of  a  fee  received,  or  expected, 
ect  of  hla  duty  to  the  public.  The 
uses  cannot  be  conducted  without 
of  the  court  to  compel  the  attend- 
Itnesses,  for  this  duty  Is  rarely 
r  desired  by  the  witnesses  them- 
horn  it  means  also  often  a  peconl- 
a  well  as  an  inconvenience.  So 
la  requirement  that  a  defaulting 
not  only  liable  for  a  flne  of  $40 
but  he  Is  "further  liable  for  the 
^es  which  may  -  be  sustained  for 
yt  ETUch  witness'  testimony."  Re- 
13. 

S  1645,  authorizes  the  reading  of 
•n  in  certain  cases,  as  where  the 
:he  President  of  the  United  States, 
lor  of  llie  state,  or  Judge  of  the 
ing  a  session  of  his  court  at  the 
I  trial,  and  other  officials  named  in 
a  whose  public  duties  are  deemed 
nt  as  presence  at  a  trial.  But  the 
iB  not  enumerate  lawyers  In  this 
jid  it  Is  apprehended  that  no  statr 
e  passed  to  give  them  such  exemp- 
at  including  every  other  class  of 
nlty  to  whom  their  personal  Inter- 
I  important  as  the  functions  of  a 
Qdeed,  the  latter  can  often  more 
>cure  a  continuance  of  his  cause 
Ices  of  a  substitute  than  a  doctor, 
I  merchant,  a  locomotive  engineer, 
ither  callings  and  professions. 
;meat  absolute  is  affirmed. 


SWELL  T.  EWELL  et  aL 

Court  of  North  Carolina.    Oct  8, 
1913.) 

IS  (i  3*)— Legitimaot— Phisump- 

VIDBNOT  IN  ReBUTTAI» 

a  child  is  bora  in  wedlock,  the  law 
t  to  be  legitimate,  and,  unless  born 
drcumstaDces  as  to  show  that  the 
■uld  not  have  begotten  it,  the  pre- 
s  coDcluBive,  hut  such  presumption 
butted  by  facta  and  circumstances 
r  that  the  husband  could  not  have 
ather,  as  that  he  was  Impotent  or 
Lave  had  access. 

e.— For  other  cases,  see  Bastards, 

IS  4,  5;  Dec.  Dig.  S  8.*] 

)s  (5  3*)— Leqitimact— Peesump- 

iMue  as  to  the  legitimacy  of  a  child 
idlock,  access  between  husband  and 
sumed  until  otherwise  plainly  prov- 
g  being  allowed  to  impugn  the  legit- 
e  child  short  of  proof  by  facta  ehow- 
impoasible  for  the  husband  to  have 
Ltfaer. 

e.— For  other  cases,  see  Bastards, 
I J  4,  5;  Dec.  Dig.  f  3.»1 

;b  (5  287*)— Hkaksat— Pediobee— 

ECOBD. 

nge  and  time  and  place  of  birth  and 
ot  in  themselves  questions  of  pedi- 


gree or  genealogy,  are  connected  therewith  in 
such  a  way  aa  to  render  declarations  concern- 
ing them  admiaaible,  entry  in  the  family  Biblf. 
made  by  a  person  since  deceased,  showing  hi3 
own  birth  and  its  date,  is  admissible. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  Si  114S,  1146;  Dec.  Dig.  S  287.*] 

4.  Evidence  (S  36S*)— Best  and  Secondaky 
Evidence— Copt  of  Pediokee  Kecobd, 

Where  an  original  entry  of  the  birth  df 
a  person  and  its  date  in  the  family  Bible  ia 
proved  to  have  been  lost  or  destroyed,  an  au- 
thentic copy  thereof  is  admissible. 

[Ed.  Note. — For  other  cases,  see  Evidenci', 
Cent  Dig.  SS  1484-1491;   Dec.  Dig.  § 

355.*] 

5.  Evidbncs  (S  222*}  —  Aninssions  —  Faboi. 
Pabtition. 

On  an  issue  whether  plaintiff's  father, 
since  deceased,  was  the  legitimate  heir  of  K. 
and  the  brother  of  defendant,  evidence  tlmt 
there  had  been  a  parol  partitioa  of  the  land  in 
controversy,  which  had  previously  beloneed  ti< 
E.,  between  defendant  and  plaintiff's  fatoer  in 
his  lifetime  was  admissible,  in  a  subsequent 
suit  for  partition,  to  show  that  defendant  hnil 
recognized  deceased  as  the  legitimate  heir  of  K. 

[Ed.  Note. — For  other  cases,  see  Evidence. 
Cent  Dig.  SS  786-800,  803-808;  Dec.  Dig.  § 
222.*] 

Appeal  from  Superior  Court,  Pitt  County; 
Allen,  Judge. 

Suit  by  Pannelia  Ewell  against  M.  M. 
Ewell  and  others  for  partition.  Verdict  fur 
plalntiCf,  and  defendant  H.  M.  Ewell  appeals. 
Affirmed. 

This  Is  an  action  for  partition.  J.  J.  Ewell 
died  seised  of  the  tract  of  land  In  question, 
and  plaintiif  alleges  that  he  and  his  broiber. 
Walter  Ewell,  are  his  sons  and  consequently 
were  tenants  in  common  of  the  land  as  his 
sole  heirs.  Defendant  denies  this  allegation 
and  avers  that  Charles  Ewell  was  not  the  le- 
gitimate child  of  J.  J.  Ewell,  although  the 
two,  Walter  and  Charles,  were  of  the  same 
mother,  the  wife  of  said  EwelL  That  J.  J. 
Ewell  and  his  wife  had  separated  befoio 
Charles  Ewell  was  begotten  and  continued  to 
live  apart  until  his  birth,  and,  during  the  en- 
tire period  of  the  separation,  the  wife  lived 
In  adultery  with  one  Dr.  Best,  who  is  tlic 
father  of  Charles  Ewell;  he  having  taUeu 
the  name  of  his  mother.  The  following  is 
the  substance  of  the  testimony :  The  defen(l- 
ant's  testimony  tended  to  show  these  facts : 
J.  J.  Ewell  lived  separate  and  apart  from 
his  wife;  he  spent  his  time  in  Martin  coun- 
ty; his  wife  was  unfaithful  to  him;  she 
was  intimate  with  other  men  and  she  bad 
been  heard  to  say  that  Charles  Ewell  was 
not  the  son  of  her  husband;  another  nmti 
recognized  Charles  as  his  son,  made  presents 
to  him,  called  him  son,  and  Charles  calkit 
the  other  roan  "daddy."  The  plalntlfT's  tcs 
timony  tended  to  show  these  facts:  J.  .1. 
Ewell  did  not  live  separate  and  apart  from 
his  wife ;  while  it  was  true  he  spent  mucli 
of  his  time  in  Martin  county,  he  left  his 
neighborhood  in  Pitt  county  because  he  was 
charged  with  committing  some  criminal  of- 
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fenn  tot  wbkSi  be  feared  he  mlgbt  be  arrest- 
ed ;  be  ta&d  opportunity  of  access  to  bia  wife ; 
be  qwnt  some  of  his  time  in  tbe  nelgbboiv 
hood  In  which  she  lived;  be  bad  been  seen 
at  tbe  house  In  which  she  lived  about  the 
time  that  Charles  must  bare  been  begotten; 
he  made  shingles  In  a  swamp  within  a  mile 
of  his  wife;  be  sent  to  her  provisions  for 
her  support ;  be  employed  a  midwife  for  bit 
wife  when  Charles  was  bom  and  paid  the 
fees.  Tbe  plaintiff  also  introduced  testimony 
tending  to  show  that  C3karles  was  bom  about 
the  time  fixed  in  the  family  record,  and  de- 
fend^f s  testimony  tended  to  show  that  be 
was  bom  at  a  different  time. 

Upon  tbe  issue  of  patemi^  it  an»earB, 
therefore,  that  fbore  was  conflicting  evidence, 
and  it  was  submitted  to  the  Jury  to  find  the 
fact  as  to  the  legitimacy  of  Charles  Ewell; 
tbe  court  Instructing  tbe  Jury  that  then  is 
a  presumption  of  legitimacy,  Charles  having 
been  bom  during  tbe  marriage  of  the  Ewells, 
and  pladng  tbe  bnrdok  upon  the  defendant 
to  rebut  it  by  showing  Impotence  or  nonac- 
cess.  Obe  plaintiff  Parmella  Ewell  is  tbe 
child  of  Cttarles  Ewell,  who  Is  dead,  and 
claims  his  Interest  from  him  as  bis  heir. 
The  defendant  BL  M.  Ewell  claims  under 
Walter  Ewell.  The  Jury  returned  a  verdict 
in  favor  of  the  plaintiff,  ^nd  defendant  M. 
M.  Ewell  appealed. 

r.  C.  Harding  and  Harry  SMnner,  both  of 
Greenville,  for  appellant  Jarvls  &  Wooten 
and  F.  a.  James  ft  Son,  of  OreenvUle^  for  ap- 
pellee. 

WALKER,  J.  [1  ]  The  case  turns  upon  the 
legitimacy  of  Charles  EwelL  According  to 
the  established  rule,  when  a  child  is  bom  in 
wedlock,  It  Is  presumed  In  law  to  be  Inti- 
mate, and  by  the  ancient  common  law  this 
presumption  could  not  be  rebutted  if  the  bos- 
band  was  capable  of  procreatlim  and  was 
within  the  four  seas  during  the  period  of 
gestation,  but  this  doctrine  was  exploded  In 
the  case  of  Pendrell  v.  Pendrell,  2  Str.  926, 
and  gave  way  to  the  modem  doctrine  that  tbe 
presumption  may  be  rebutted  by  any  compe- 
tent and  relevant  evidence  tending  to  satisfy 
\he  Jury  that  sexual  intercourse  did  not  take 
place  at  any  time  when  by  the  taws  of  nature 
the  husband  could  have  been  the  father  of 
the  child.  Boykin  v.  Boykln,  70  N.  a  262, 
16  Am.  Rep.  776;  State  v.  McDowell,  101 
N.  C.  734,  7  S.  E  785  ;  2  Greenleaf  on 
Evidence,  ISO,  131;  State  v.  Pettaway,  10 
N.  C.  623;  Rhyne  v.  Hoffman,  69  N.  a  835; 
Woodward  v.  Blue,  107  N.  C.  407.  12  S.  B. 
463,  10  L.  R.  A.  662.  22  Am.  St  Rep.  897; 
State  V.  Idles,  184  N.  O.  735,  47  S.  E  760; 
Banbury  Peerage  Case  (H.  of  Lords)  1,  aSmm 
&  Stuart,  153;  6  Gyc.  626.  Our  cases  have 
stated  the  present  rule  in  somewhat  different 
language  but  they  substantially  agree  as  to 
its  terms  and  scope^  as  will  be  seen  from  the 
fo}lowlnK  extracts : 

"Wboi  a  child  la  bom  in  wedlock  the  law 


presnmea  it  to  be  legiUmate,  and.  uiilen  bom 
under  sndi  drcomstanoes  as  to  show  that  the 
husband  oould  not  have  begotten  it,  tills  pre- 
sumption is  ouiduslve ;  but  tbe  preannqitlon 
may  be  rebutted  by  the  facta  and  dream- 
stances  wtaltih  show  that  the  faudwnd  oooM 
not  have  beoi  tbe  father,  as  Oat  be  was  Im- 
potent <a  could  not  have  had  access."  State 
T.  McDowell,  supra  (opinion  by  Davis,  J.). 

In  another  case  tbe  court  said :  "Tbo  cblld 
was  begotten  while  the  parties  were  man  and 
wife  but  was  not  bom  nnttl  six  m<mtba  after 
the  husband- bad  obtained  m  divorce  a  vtscnlo 
matrimonii  on  account  <^  adultery.  During 
the  ttm^  wboB  the  dUld  was  begotten,  the 
husband  and  ^irtCe  lived  s^Mrately,  but  la 
tbe  same  ndgbborhood,  near  enough  for  tbe 
husband  to  visit  her,  and  It  is  proved  that 
occasionally  he  did  go  to  the  bouse  whexe 
she  was  staying.  There  was  tiioi  an  ovpor- 
tunlty  for  sexual  intercourse  between  the 
parties,  and  from  that  the  law  presumes  that, 
in  Act,  there  was  sexual  Intercourse  between  - 
them.  This  plaintiff  must  therefore  be  taken 
to  be  legitimate,  unless  it  be  proven,  by  ir- 
resistible evidence,  that  the  husband  was  im- 
potent or  did  not  have  any  sexual  intercourse 
with  his  wife;  but  the  former  Is  not  pre- 
tended, and  the  latter  is  a  fact  which  neither 
the  wife,  nor  the  dedaratlons  of  the  wife,  is 
admissible  to  prove.  Bex  v.  Luffe.  8  East, 
193.  Here,  Independent  of  the  declarations 
of  the  wife,  which  must  be  rejected  as  In- 
competent, there  Is  no  testimony  sufficient  to 
rebut  the  presumption  of  access.  Such  being 
the  case,  the  proof  that  the  plaintiff's  mother 
lived  in  adultery  with  a  man,  who  testified 
that  he  was  the  father  of  her  children,  makes 
no  difference.  As  was  said  in  the  case  of 
Morris  v.  Davies,  14  Eng.  <X  U  Rep.  2TO,  it 
matters  not  that  the  general  camp,  jdoneers 
and  all,  had  tasted  her  sweet  body,'  because 
tbe  law  fixes  the  child  to  be  the  child  of  tbe 
husband."  Rhyne  r.  Hoffman,  supra  (opinion 
by  Batae,  J.). 

More  recently  this  court  said:  "Formerly 
a  child  bom  of  a  married  woman  was  con- 
clusively presumed  to  be  legitimate,  but  now 
legitimacy  or  illegitimacy  Is  an  Issue  of  t&et 
resting  upon  proof  of  the  Im  potency  or  non- 
access  of  the  husband.  •  *  *  This  Is  tme 
even  when  the  child  Is  begotten  as  well  as 
bom  in  wedlock.  For  a  stronger  reason  this 
Is  tme  when,  as  In  this  case,  the  child  was 
begotten  four  or  five  months  before  Che  mar- 
riage and  the  jury  believed  tlie  evidence  that 
the  husband  had  no  Intercourse  with  the 
prosecutrix  prior  to  the  marriage."  State  v. 
liles,  supra  (opinion  by  Clark,  G.  J.). 

"^e  question  of  the  legitimacy  or  illegit-  ■ 
imacy  of  tlie  child  of  a  married  woman  is 
one  of  fact,  resting  on  decided  proof  as  to 
the  nonaccess  of  the  hnsband,  and  tbe  facts 
must  generally  be  left  to  tbe  jury  for  deter- 
mination." 2  Kent's  Com.  210.  See,  also, 
Sdionler,  Dom.  Bel.  i  225;  Bargrave  t.  Har- 
grave^  8  Beavan,  552. 
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[2]  The  rule  as  to  0ie  presnmptlon  of  legit- 
macy  in  respect  to  a  child  born  In  lawful 
wedlock  was  stron^y  stated  by  the  Supreme 
:oiirt  of  the  United  States  io  two  of  the  cel- 
•brated  Gaines  Gases  in  whi<A  the  question 
ras  often  oonslderea  and  discussed.  The 
iourt  held  tint  access  between  man  and  wife 
s  always  presumed  until  otherwise  plainly 
iroved,  and  nothing  Is  allowed  to  Impugn  the 
e^timacy  of  a  child  short  of  proof  by  fbcts 
iihowlng  it  to  be  impossible  that  the  husband 
nmld  have  been  Its  father.  Oalnes  t.  Hen- 
oen,  65  U.  S.  (24  How.)  668,  16  L.  Ed.  770; 
Patterson  t.  Gaines,  47  V.  B.  (ft  How.)  650, 
12  Tjl  Ed.  BBS.  Those  cases  were  described 
by  Mr.  Justice  Wayne,  in  concluding  the  oidn- 
lon  in  the  last  case  of  this  long-protracted 
litigation,  as  the  most  remaifcable  In  the 
records  of  the  court  What  is  tberdn  said, 
therefore,  is  entitled  to  great  respect  and 
should  have  great  weight,  and  It  does  not 
materially  differ  fxom  the  rale  as  formerly 
settled  by  this  court 

We  conclude  that  the  judge  was  right  in 
leaTing  the  matter  to  the  jury,  as  an  open 
question  of  fact,  with  a  correct  instruction 
as  to  the  presnmptlous  of  the  law  and  a 
proper  caution  as  to  how  to  deal  with  the 
evidence. 

[t]  There  are  two  guestiraia  of  eridence 
which  require  our  noUoe.    The  idalnttff 
offered  to  tntrodnce  a  ooi^  of  the  entry  in  the 
fiamlly  Bible  of  tiie  Swells  showing  the  birth 
Charles  Swell  and  its  dato^  If  age^  time 
and  place  of  Urth  and  death,  are  not  in  ttaem- 
Klves  questions  of  pedigree  or  goiealogy, 
they  may  be  connected  therewith  in  such  way 
as  to  render  declarations  concerning  them 
admlssitde.   Th^  may  be  material  circum- 
stances from  which  an  inference  may  fairly 
be  drawn  as  to  a  person's  paternity,  as,  for 
esunpl^  irtMtiwr  A.  Is  the  son  of  B.,  and 
any  one  ct  than  alone  may  have  this  force 
u  pnat.  KcKsHrey  on  Evidence  p^  210.  In 
sQch  case  declarations  of  deceased  members 
of  the  family  are  competent  to  show  €be  fact 
In  is8D&  1  Greenleaf  on  Erldence  (16th  Bd.) 
i  114b;  McKelTey  on  Bridence,  supra.  The 
declarations  may  be  <«al  or  written,  such 
as  entries  in  the  family  Bible  or  other  fam- 
ily register  or  record.  (31«nents  v.  Hun^  46 
N.  a  400;  16  Gyc  p^  1234,  and  cases  in 
notes  88  and  80;  Lewis  T.  Marshall,  S  Pet 
470;  8  L.  Ed.  195.  "The  date  of  a  birth  and 
death  of  an  indiTidnal,  being  matter  of  pedi- 
gree, may  be  proved  by  hearsay  evidence  and 
seneral  zepnto  in  his  family,  and  an  entry 
of  a  deceased  parent  made  in  a  Bible,  Is 
regarded  as  a  declaration  of  the  parent  mak* 
Ing  the  entry  and  therefore  admissible^  1 
Greenleaf  on  Bv.  |  104;  PhiL  Sr.  (Cow.  ft 
HlU's  and  Edw.  notes)  240-262,  and  notes.'* 
Greenleaf  v.  IX  ft  &  G.  R.  R.  Co.,  SO  Iowa. 
303.  But  oitries  in  family  Bibles  or  other 
family  records  are  not  the  only  source  from 
which  we  may  l^Ily  obtain  this  Und  of 
proof.  Hearsay,  or,  as  it  is  generally  termed, 
RputaUon,  la  admissible  in  all  questlona  of 


pedigree.  And  the  phrase  "pedigree"  em- 
braces not  only  descent  and  relationship  bnt 
also  the  facts  of  birth,  marriage,  and  death 
and  the  times  when  these  events  happaied. 
The  entry  of  a  deceased  parent  or  other  rela- 
tive, made  in  a  Bible,  family  ml^l,  or  any 
other  book,  or  document,  or  paper,  stating  the 
fact  and  date  of  the  birth,  marriage,  or  death, 
of  a  child  or  relative,  la  regarded  as  the  dec- 
laration of  such  parent  or  relative  In  a  mat- 
ter of  pedigree.  Correspondence  of  deceased 
members  of  the  fondly,  recitals  In  family 
deeds,  descriptions  In  wills,  and  other  solemn 
acts  are  (original  evidence  where  the  oral 
declarations  of  the  parties  are  admissible. 
Inscriptions  on  tombstones  and  other  funer- 
al monnments,  engravings  on  rings,  inscrip- 
tions on  family  portraits,  charts  of  pedigree, 
and  the  like  are  also  admissible,  as  original 
evidence  of  the  same  facta.  1  Greenleaf  on 
Evidence  (leth  Ed.)  |  114d:  Kelley's  Heirs 
V.  McGuIre,  16  Ark.  at  pages  604  and  605: 
Jones  on  Evidence  (2d  Ed.)  |  316;  Berkley 
Peerage  C^ase,  4  Campbell,  401,  418;  3&<3l- 
son  V.  Cooley,  8  Johna  (N.  T.)  128,  181. 

The  following  cases  susteln  and  illustrate 
the  rale  and  the  variety  of  forms  which  the 
proof  may  take:  Eastman  v.  Martin,  19  N. 
H.  152;  Collins  v.  Grantham,  12  Ind.  440; 
Whitcher  v.  McLaughlin,  U5  Mass.  167; 
Inhabitants  of  North  Brookfleld  v.  Inhabl- 
tante  of  Warren,  16  Gray  (Mass.)  171 ;  S.  h. 
Ins.  Co.  V.  Wilkinson,  63  Ga.  536 ;  Jones  T. 
Jones,  46  Md.  144;  Chamberlain  v.  Chamber- 
lain, 71  N.  Y.  423;  Wren  v.  Howland,  33 
Tex.  Civ.  App.  87,  76  S.  W.  894  (which  is 
like  our  case  in  respect  to  the  fact  offered  to 
be  proven  and  the  mode  of  proof). 

[4]  The  original  entry  being  competent, 
an  authentic  copy  of  it  when  the  original 
has  heen  lost  or  destroyed,  must  also  be. 
We  presume  Uiat  the  Judge  found  as  a  fact 
that  the  original  was  lost;  the  copy  there- 
fore was  admissible  as  secondary  evidence, 
for  the  general  rule  applies.  1  Greoileaf, 
Bv.  aoth  Ed.)  i  663q:  Whitcher  v.  McLaugh- 
lin, 116  M!as8.  167.  The  entry'  must  have 
been  made  by  a  deceased  person  or  recognis- 
ed by  the  family  and  the  record  brought 
from  the  proper  custody.  Jones  on  Ev.  (2d 
Ed.)  U  312,  315.  These  requirements  seem 
to  have  been  observed  In  this  case.  The  tes- 
timony of  Emily  Ewell  as  to  the  manner  In 
which  Charles  Ewell,  her  hiuband,  made  the 
copy,  which  was  offered  in  evidence,  from 
the  family  Bible  is  not  very  satisfactory. 
She  does  not  say  that  the  copy  Is  a  per- 
fect or  even  a  trae  one,  but  we  cannot  say 
there  is  not  sufficient  evidence  to  sustain  the 
finding  that  the  copy  la  a  correct  transcript 
of  the  original  The  court  gave  the  defend- 
ant another  chance  as  to  this  matter  by  sub- 
mitting it  to  the  Jury  and  insbmctlng  them 
that  th^  must  And  that  the  paper  contained  a 
true  copy  of  the  entry  before  using  It  aa  evi- 
dence upon  the  question  of  the  legitimacy  of 
(3harles  Ewell.  There  can  be  no  doubt  of  the 
relevancy  of  the  evldenc*  to  prova  Uils  ftet 
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The  copy,  therefore,  was  properly  admissible 
[S]  The  plaintlfr  also  proposed  to  prove 
that  there  had  been  a  parol  partition  of  the 
land  between  the  defendants  M.  U.  Bwell 
and  Charles  Bwell  for  the  purpose  of  show- 
ing that  Charles  Swell  had  been  recognized 
as  the  Intimate  heir  of  J.  J.  Ewell,  and 
we  do  not  see  why  it  was  not  competent  for 
this  purpose  as-  an  admission  or  recognition 
by  defendant  of  this  fact  of  conduct  on  his 
part  from  which  the  Jury  might  infer  the 
legitimacy  at  least  in  connection  with  the 
other  facts  and  circumstances.  Jones  on  Et. 
(2d  Ed.)  §  315,  p.  39T.  The  plaintiff  did  not 
rely  on  the  partition  as  valid  and  proof  of  her 
title  to  one-half  of  the  land  but  solely  for  the 
purpose  first  stated.  The  evidence  was  prop- 
erly admitted.  We  find  no  error  in  the  case 
after  careful  ezamlnatlon. 
No  error. 


WILLIAMS  V.  CHAS.  P.  DUNN  &  SONS  CO, 

(Supreme  Court  of  North  Carolina.    Oct  8, 

1813.) 

1.  EXECunOIT    (I  263*)— SAU— HOTXONB  TO 

Vacatb— NATUar. 

A  motion  to  set  aside  an  execution  sale  Is 
Qot  a  new  proceeding,  but  a  motion  in  the  orig- 
inal cause,  and  the  title  of  the  original  action 
sboald  be  retained  instead  of  entitling  it  as 
though  the  moving  party  was  plaintifE  and  the 
purchaser  a  defendant 

[Ed.  Note.— For  other  eases,  see  Execution, 
Cent  Dig.  SI  e88,  717-721;  Dec.  Dig.  {  2S3.«] 

2.  ExEOimoN  (I  258*)— Sals— OFENXNa  ob 

Vacatinq  Ibbbouubities. 

A  sale  of  real  property  under  execution, 
without  advertising  it  and  serving  a  copy  of 
the  advertisement  on  the  judgment  debtor,  as 
required  by  Revisal  190S,  U  641,  642,  does  not 
render  the  sale  void  as  against  a  stranger  with- 
out notice  of  the  irregularity,  nor  open  to  col- 
lateral attack,  but  the  debtor  may,  on  motion 
or  by  direct  proceeding,  have  the  sale  vacated. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  H  736-739,  789;  Dec  Dig.  |  258.*] 

&  Execution  ({|  219,  221*)— Salb^Powbbs 

OF  Opfiobb  Makiito  Sals. 

The  sheriff  in  selling  property  under  execn- 
tioD  acta  aa  the  agent  of  both  parties,  charged 
with  the  duty  on  one  hand  of  producing  a  aat- 
isfoctioD  of  the  writ,  and  on  the  other,  of  caus- 
ing no  needless  injury  or  sacrifice,  and  is  there- 
fore given  a  discretion  with  respect  to  the  time 
and  mode  of  sale. 

[Ed.  Note.— For  other  cas^  see  Execntion, 
gnt^Dig.  SS  621.  620-628;  Dec.  Dig.  »  219, 

4.  Execution  (|  251*)— Sale— Oprnino  ob 

Vacating  Ibrequi-abities. 

Where  property  is  sold  under  execution  en 
masse  or  in  bulk,  when  it  could  reasonably  be 
■old  in  parcels  without  prejudice  to  the  parties, 
and  there  is  any  fraud  or  oppression  or  even 
unfairnces  whereby  it  is  sold  at  a  disadvantage 
to  the  debtor,  the  sale  may  be  avoided  by  him 
in  a  direct  proceeding; 

[Ed.  Note.— For  other  cases,  see  Execntion, 
Cent  Dig.  S8  708-716;  Dec.  Dig.  |  26L*] 

B,  Execution  ($  249*)— Sale— Opening  ob 
Vacating  Ibbggulabities. 

An  assignee  of  a  judgment  deceived  and 
mided  the  judgment  debtors  attorney  as  to  the 


real  value  of  land  levied  on  at  8  time  when 
investigation  by  the  attorney  could  not  well  be 
made  before  the  sale,  aa  a  result  whereof  and 
of  the  failure  to  advertise  the  sale  there  waa 
no  competition  at  the  Bal&  and  he  bought  for 
$126  three  separate  lots,  sold  as  a  whote,  wortti 
nearly  £1,000.  The  debtor  tendered  to  the  as- 
signee the  amount  bid,  which  be  had  applied  on 
the  judgment,  and  another  Judgment  against 
the  debtor,  which  the  assi^ee  refused  to  ac- 
cept The  assignee's  attention  had  been  called, 
prior  to  the  sale,  to  irregularities  in  the  execu- 
tion, the  levy,  and  the  advertisement  Held, 
that  the  sale  of  the  three  lots  en  masse,  witb 
the  attoidant  circunutances  of  fraud  and  Irreg- 
ularity, rendered  the  aale  void,  and  it  was  prop- 
erty set  aside  on  motion. 

[Ed.  Note.— For  other  cases,  see  Ezecntloii, 
Cent  Dig.  Si  697-702;  Dec.  Dig.  |  249.*] 

Appeal  from  Superior  Court,  Lenoir  Connp 
ty;  Justice,  Judge. 

Action  by  Jesse  E.  Williams  against  J.  W. 
Williams,  In  which  the  defendant  moved  to 
set  aside  a  sale  under  execution  to  Chas.  F. 
Dunn  &  Sons  Co.  From  a  Jadgmoit  in  favor 
of  the  moving  party,  the  purchaser  appeals. 
Affirmed. 

This  was  a  motion  before  the  clerk.  In  the 
case  ot  WllUanu  v.  Williams,  to  set  aside  a 
sale  of  land  made  under  an  execuUoii.  The 
motion  was  based  upon  affidaLvlta  filed,  and 
the  sale  was  set  aside  by  him.  Plaintiff  ap- 
pealed to  the  superior  cour^  where  the  action 
was  dismissed,  this  court  reversing  the  ded- 
ston.  At  the  August  term,  1012,  of  that  court, 
the  judgment  of  the  deric  was  affirmed,  and  an 
order  of  reference  was  made  for  an  accounts 
tng  between  the  parties.  The  report  of  the 
referee  was  confirmed  at  the  June  term.  1913, 
all  of  wMch  will  appear  more  fully  hereafter. 

The  case  was  before  us  at  Spring  term. 
1912,  upon  a  questlim  of  jurisdiction,  and  la 
reported  in  1S8  N.  C.  899,  74  &  R  99.  Wie 
then  reversed  the  judgment  below  dlsmlaslns 
the  proceeding,  and  remanded  it  for  farther 
hesrlng.  Jesse  BL  Williams  filed  a  lengthy 
affidavit,  upon  which  he  based  his  motion  in 
the  cajose  to  set  aside  the  sale  unda  the  ex- 
ecution Issued  therein.  The  material  alle- 
gations of  this  affidavit,  which  describes  In 
detail  the  transaction  from  its  inception  to 
the  time  of  the  motion,  was  denied  by  de- 
fendant, but  Judge  Carter  affirmed  the  Jude- 
ment  of  the  clerk  of  the  superior  court,  be- 
fore whom  the  motion  to  set  aside  the  exe- 
cution was  originally  made,  and  in  that  Judg- 
ment, the  clerk  finds  the  facts  to  be  as  set 
forth  in  the  affidavit  of  the  plaintiff,  John 
W.  Williams,  and  those  facts  are  substanti- 
ally as  follows:  On  February  10,  1909,  Jesse 
E.  WiilUams,  one  of  the  defendants,  recovered 
a  judgment  against  John  Williams  before  a 
justice  of  the  peace,  which  was  docketed  in 
the  superior  court  of  I^enolr  county.  On  the 
21st  day  of  October,  1910,  Jesse  E.  wniiams 
transferred  end  assigned  this  judgment  to 
Chas.  F.  Dunn,  cashier  of  Chas.  F.  Dunn  & 
Son  Company.  Chas.  F.  Dunn  &  Son  Compa- 
ny is  a  banking  concern  and  a  partnership. 
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On  the  8Ui  Haj  ot  Febraary.  19U.  the  clerk 
of  the  superior  coort  Issued  an  executloD  on 
the  judgment  retnmable  to  the  Mardi  term 
of  the  snperlor  court  of  Loiolr  connty,  which 
coDTened  on  the  13th  day  of  March ;  the  re- 
turn day  of  said  execution  being  less  than 
40  da^  frcnn  the  date  of  Its  Issue.  On  the 
14th  day  of  March*  the  sheriff  proceeded  to 
sell  the  land  nptm  which  he  had  levied,  and 
Cha&  P.  Dimn,  representing  himself  as  cash- 
ier of  Drum,  Son  &  Company,  purchased  the 
vmpertj  for  the  sum  of  $125.  The  pnQ>erty 
consisted  of  Uiree  separate  lot^  each  of 
whicb,  with  Its  improrements,  was  wortli 
more  ttian  |800  ea(^  The  sheriff  sold  all 
three  of  the  lots  tt^ether.  Prior  to  the  aale^ 
tlie  idalntlff,  through  hia  attorneys,  protested 
against  the  sale,  same  being  made  upon  the 
ground  that  the  execution  was  Irregular,  and 
upon  the  further  ground  that  the  sale  tiierft- 
under  was  Irregular.  The  plaintiff  at  the  time 
bad  sufficient  persona}  property  out  of  whl^ 
the  execnti<ai  could  have  been  satisfied.  The 
plaintiff  was  a  resident  of  Philadelphia  and 
was  not  present  at  the  sale,  and  the  defend- 
ant, taking  advantage  of  his  absence,  repre- 
sented to  the  plaiatUTs  attorney,  who  was 
unfamiliar  with  tiie  property  or  Its  valne, 
and  Just  before  the  sale,  that  It  was  not 
worth  more  than  fl50.  Cbas.  F.  Dunn,  act- 
ing for  defendants  as  their  duly  authorized 
agent,  made  his  statement  to  the  attorney  of 
plaintiff  for  the  purpose  of  misleading  him, 
and  with  the  Intent  to  preTent  fair  competi- 
tion at  the  sale  under  the  execution,  so  that 
the  property  could  be  bought  by  him  at  an 
undervalue,  "or  at  a  flgare  greatly  less  than 
its  value,"  he  well  knowing  that  the  attorney 
was  acting  In  ignorance  of  the  real  value  of 
the  property,  and  had  not  time  for  Investiga- 
tion, and  this  was  done  with  the  purpose  of 
defrauding  the  debtor  by  preventing  a  fair 
sale  of  the  property.  The  sale  of  the  land 
was  not  advertised  according  to  law.  Jesse 
E.  Williams  and  Chas.  F.  Dunn,  as  assignee 
of  the  Williams  Judgment,  had  agreed  that 
no  execution  should  Issue  on  the  JudgmeAt, 
and  this  agreement  was  a  part  of  the  con- 
sideration for  the  assignment  by  Jesse  E. 
Williams  to  Chas.  F.  Dunn,  who  was  in  fact 
the  assignee  of  the  judgment  in  his  indlvld- 
nal  capacity,  and  not  as  cashier  of  the  alleged 
bank.  Chas.  F.  Dnnn,  who  was  the  only  bid- 
der, bought  the  property  for  the  sum  of  $125. 
The  purchase  price  was  applied  to  the  Wil- 
liams Judgment  (and  another  Judgment 
against  the  plaintiff,  which  had  been  assigned 
to  Chas.  F.  Dunn)  and  the  cost  of  the  execu- 
tion sale,  and  the  balance  was  paid  into 
court  There  were  no  other  bidders  present 
at  the  sale  except  the  defendant  Dunn.  Exe- 
cution under  which  the  sheriff  attoupted  to 
Bell  was  for  the  sum  of  IS5.12,  witii  Interest 
from  tin  10th  day  of  S^bruary,  1900,  and 
$1.46  cost  The  sheriff  levi^  upon  and  scdd 
all  three  of  the  lots  at  one  time ;  ttiey  being 
worth  about  91,000.  On  the  2d  day  of 
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tember,  1011,  the  plaintiff,  after  due  notice, 
moved  to  set  aside  the  sale  upon  the  grounds 
set  forth  in  the  affidavit  filed.  Prior  to  the 
making  of  the  motion,  the  plaintiff  tendered 
to  the  defendant  the  amount  bid  at  the  sale 
and  interest,  which  ms  ^ore  than  suffld^t 
to  satisfy  the  Judt^ent^  with  Intoest  and 
costs,  whldi  had  been  anlgned  to  the  de- 
fendant The  derk  found  the  fftcts  set  forth 
In  the  affidavit  of  the  plaintiff  to  be  tru^  and 
adopted  them  as  his  findings  and  set  aside 
the  execution  sale.  The  judgment  of  the  clezfe 
was  affirmed  by  Judge  Carter  at  the  August 
term,  1912,  and  a  reference  ordered  to 
take  an  account  between  the  parties.  The 
defendant  Dunn  was  In  possession  of  the 
property  from  the  15th  day  of  Apill,  lOU, 
to  the  Ist  day  of  September,  1012.  The  ren- 
tal value  of  the  lota,  as  alleged  by  the  plain- 
tiff and  admitted  the  defendant  was  $3 
per  week. 

The  referee,  Mr.  J.  O.  Dawson,  after  al- 
lowing the  defendant  the  amount  due  under 
the  two  Judgments  of  Jesse  Williams  against 
John  W.  WUllams,  and  the  other  judgment 
against  him,  which  had  been  assU^ied  to  ttie 
defendant  Dunn,  with  interest  and  coat,  ttie 
balance  of  the  purchase  mon^  paid  by  him 
and  the  taxes,  found  that  there  was  due  to 
piaintlfl  from  the  dettodant  the  sum  of 
$121.03,  with  interest  from  the  21st  day  of 
September,  1912,  and  that  the  plaintiff  was 
entiUed  to  have  all  of  said  Judgments  can- 
celed. The  findings  of  the  referee,  both  as 
to  law  and  facts,  were  approved  by  Judge 
Justice  at  the  June  term,  1013,  and  final 
judgment  entered,  from  which  this  appeal 
was  taken  by  the  defendant 

Chas.  F.  Dunn,  of  Klnston,  in  pro.  per. 
Rouse  ft  Land,  of  Einston,  fbr  ajHiellee  Wil- 
liams. 

WALKER,  J.  [1]  This  Is  a  motion  to  set 
aside  an  execution  sale,  and  the  title  of  the 
origltial  action  should  have  been  retained,  in- 
stead of  making  the  motioner  plaintiff  and  the 
purchaser  at  the  sale  a  defendant  It  is  not 
a  new  proceeding,  but  a  motion  <n  the  caute, 
as  at  first  Constituted,  for  the  desired  relief. 
The  title  on  the  docket  here  and  below  should 
be  Williams  v.  Williams,  motion  by  defOid- 
ant  and  not  Williams  v.  Dunn.  We  hope 
that  the  clerks  and  attorneys  will  hereafter 
take  notice  of  the  procedure  in  such  cases, 
and  be  governed  accordingly,  aa  a  compli- 
ance vrlth  the  rule  wUI  prevoit  uncertainty 
and  confusion,  whlc3i  is  sure  to  tollow  Its 
disregard,  and  will  conduce  to  order  andreg- 
ulartty  in.  judldai  proceedings— something 
much  to  be  desired.  The  mistake  In  this  cftse 
at  first  produced  some  little  perplexity,  which 
conid  easily  have  been  avoided  by  proper  at- 
taiti<m  to  orderly  arrangement  "^e  believe, 
though,  that  we  have,  at  last  succeeded  In 
extracting  from  tiie  record  and  stating  cor^ 
rectly  the  relations  of  the  parties  apd  the 
facta  of  Uw  cas^  and  have  thus  removed  Its 
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seemtng  compUcatton  and  dUflcnltr,  and  Am- 
plified the  Questions  Involved. 

Tbe  defendant  In  the  judgment  and  execu- 
tion, John  W.  wmiama.  alleges  that  the  sale 
by  the  sheriff  Is  voidable  by  him  because 
there  was  no  legal,  advertisement  or  notice 
of  the  sale;  that  the  execution  was  issued 
within  40  days  of  the  court  to  which  it  was 
returnable  (Revlsal,  |  624);  that  the  land, 
consisting  of  three  lots,  was  sold  en  masse, 
and  not  In  separate  parcels ;  and  that  Chas. 
F.  Dunn,  the  real  plalntlir,  as  assignee  of 
the  original  plaintiff,  did  by  fraudulent  rep- 
resentations and  conduct  obtain  the  land,  as 
purchaser,  at  an  undervalue,  the  price  lie 
paid  being  grossly  inadequate. 

[2]  The  law  requires  a  sheriff  to  advertise 
a  sale  under  execution,  and  to  serve  a  eapj 
of  the  advertisement  upon  the  defendant  10 
days  before  the  sale.  Bevlsal,  H  841,  642. 
A  failure  to  comply  with  this  provldon  of 
tbe  statute,  which  is  directory  will  not  ren- 
der the  sale  void  as  against  a  stranger  with- 
out notice  of  the  Irregularity,  nor  can  it  be 
assailed  collaterally,  but  in  sodi  a  case  the 
defendant  may,  on  motion,  or  by  tflreet  ^r»- 
eeedlng,  hare  the  sale  vacated. 

In  Burton  t.  Spiers  and  Clark,  82  N.  a 
SOA,  Justice  Ashe  said  for  tbe  court:  "It  is 
well  settled  as  a  general  rule  that  a  purchas- 
er at  execution  sale  is  not  bound  to  look  far- 
ther than  to  see  that  he  1^  an  officer  who 
sells,  and  that  he  Is  empowered  to  do  so  by 
an  execution  Issued  from  a  court  of  compe- 
tent Jurisdiction,  and  he  Is  not  affected  by 
ai^  irregularities  in  the  conduct  of  the  sher- 
iff. Mordecai  v.  Speight,  14  N.  a  428  [24 
Am.  Dec  266];  McBntlre  v.  Durham,  29  N. 
C.  151  [45  Am.  Dec.  512].  It  follows  from 
this  that  a  purchaser  may  get  a  good  title  at 
a  sheriff's  sale  when  there  has  been  no  ad- 
vertisement of  the  sale,  but  this  is  subject 
to  quallflcatlonB.  As  where  the  purchaser 
is  a  stranger,  he  will  get  a  good  title,  not- 
withstanding any  Irregularities  there  may 
have  been  In  the  management  of  the  sheriff. 
Oxley  V.  Mizle.  7  N.  O.  250.  But  when  the 
purchaser  Is  the  plaintiff  In  the  execution, 
or  his  attorney,  or  any  other  person  affected 
with  notice  of  the  Irregularities,  the  sale 
may  be  set  aside  at  the  Instance  of  the  de- 
fendant In  the  execution  by  a  direct  pro- 
ceeding. If  not  80  corrected,  they  cannot 
be  made  available  by  a  collateral  attack  on 
the  purchaser's  tlUe.  Hence  an  execution 
sale  cannot  be  collaterally  avoided,  because 
real  estate  was  sold  without  first  levying 
upon  personalty,  nor  because  of  Irr^larl- 
tles  or  deficiencies  in  the  advertisements, 
nor  for  defects  In  the  levy.  Herman  on  Ex- 
ecutions, I  39;  Oxley  v.  Mlzle,  supra;  and 
it  was  h^  by  OhicdF  Justice  BufBn  in  the 
case  of  Harry  t.  Graham,  18  N.  C.  76  [27 
Am.  Dea  226],  'that  an  allegation  of  fraud 
against  a  purchaser  at  execution  sale  will 
not  be  heard  from  a  stranger  to  the  execu- 
tton.'"  Dula  T.  Seagle^  98  N.  a  458*  4  &  a 


640;  Sandera  t.  Barp,  118  N.  C.  27B»  24  & 
B.  & 

In  the  Dala  CSase,  Ohlef  Justice  Smith 
said:  "The  sheriff  acts  under  the  law  that 
prracrlbee  his  duties,  with  a  proper  respon- 
sibility to  those  affected  by  what  he  does. 
If  he  sells  under  ^ecutlon,  without  adver- 
tising, as  required  by  law,  and  the  purdias- 
er  has  no  notice  of  this  dereliction  of  duty, 
he  acquires  UUe;  but  It  would  be  otherwise 
if  the  sale  was  at  a  time  or  place  not  war^ 
ranted  by  law,  because  the  purchaser  is 
charged  with  knowledge  of  this  legal  re- 
quirement, and  does  not  buy  in  good  fiUth. 
State  V.  Bives,  27  N.  C.  297;  Mayers  v.  Car- 
ter, 87  N.  0. 146.**  Our  case  is  a  good  Uln»- 
tration  of  tbe  Justness  of  tbe  rule  For 
some  reason,  and  none  other  than  the  omla- 
ston  to  dnl7  adT^ae  tbe  sale  can  be  fairly 
assigned,  ttawe  were  no  bkldws  present,  and 
there  was  consequently  no  competition.  la 
tbis  way  the  pnrcbaser  bid  In  0ie  land  at 
about  one-elgbtb  of  Its  real  value,  and  land 
wortb  $800  to  fXJOOO  was  aold  to  pay  a  d<^ 
of  less  tban  945.  'fPhls  is  calcnlated  to 
cause  surprise  and  to  mate  one  exdalm: 
*\?by,  be  got  it  for  nothlngi  There  must 
have  been  some  fraud  or  connivance  about 
it' "  Worthy  t.  Gaddell,  76  N.  a  82.  SuCh 
an  apparaLtly  unfair  sale  should  not  be  per- 
mitted to  stand  unless  the  strict  right  of 
tbe  purchaser,  under  tbe  law  requires  vs  to 
sustain  It,  and  tbls  we  do  not  think  Is  tbe 
case.  Apart  from  the  Irregularities  In  re- 
spect to  the  execution  and  sale,  of  wblcb 
tbe  purtdiaser,  who  bad  br  aaelgnmait  ttom 
Jesse  E.  WlUtams  become  the  real  plaintiff, 
had  notice,  it  appears  by  tbe  finding  of  the 
clerk  that  Ibe  sheriff  sold  three  distinct  lots 
en  masse,  wh^n  If  sold  a^rately,  any  one 
of  them  would  have  brooght  a  price  far 
more  tban  sufficient  to  pay  the  total  of  debt. 
Interest,  and  costs,  and  five  times  as  modk 
as  required  for  that  purpose  If  the  lot  thus 
sold  had  broui^t  anythli^  like  Its  maricet 
value.  The  counsel  of  John  W.  Williams, 
the  debtor,  contends  that  the  &et  of  selling 
the  three  lots  as  one  entire  parcel  is  of  it- 
self su^dent  to  vitiate  the  sale,  and  there 
is  strong  authority  to  be  found  in  the  deci- 
sions of  other  Jurisdictions  to  sustain  this 
position.  Borer  on  Judicial  Sales,  i  730, 
and  cases  dted ;  Tleman  v.  Wilson,  6  Johns. 
Gh.  (N.  7.)  416.  But  our  decisions  have  not, 
up  to  this  time,  gone  quite  so  far,  as  we  will 
presently  see.  It  is  generally  agreed  that 
it  is  the  duty  of  the  officer  to  sell  in  tbe  ex- 
ercise of  a  fair  discretion,  and  to  the  best 
advantage,  so  as  to  make  the  debt  and  costs 
to  be  levied  by  the  execution  without  unnec- 
essary sacrifice  of  the  debtor's  property. 

*T?he  proposition  Is  not  to  be  dli5>uted,'* 
said  Chancellor  Kent  In  Tleman  v.  Wilson, 
supra,  "that  a  sheriff  ought  not  to  sell,  at 
one  time,  more  of  the  defendant's  property 
than  a  sound  Judgment  would  dictate  to  be 
sufficient  to  satisfy  the  demand"  of  the  writ. 
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"prorided  the  part  selected  can  be  conven- 
iently and  reasonably  detadied  trma  the 
Ksidiie  of  the  proper^,  and  «dd  aepftrately. 
The  Jnstloe  ot  this  rule  la  self-evident  As 
loog  ago  as  the  case  ot  Wordye  t.  Bally 
(Noy.  6^  Gawdy,  7^  said,  and  the  rest  of 
the  court  agreed  with  blm,  that  If  the  sher- 
iff, npon  a  fl.  ta.  for  40  shillings,  takes  fire 
osBn,  each  of  the  valne  of  five  pounds,  and 
sdls  them  an,  Qie  defendant  may  have  an 
action  of  trespass  against  him.  In  addition 
to  what  has  been  repeatedly  said  In  our 
own  courts  ([Hewson  t.  Deygert],  8  Johns. 
[N.  T.]  333;  [Jackson  t.  Kewton],  18  Johns. 
[N.  Y.]  362;  [Woods  t.  Monell],  1  Johns.  Cb. 
[N.  Y.]  602).  X  would  refer  to  the  case  of  Ex- 
ecotora  of  Stead  v.  Course,  4  Craneb,  403 
[2  I*  Ed.  6601,  In  which  the  Supreme  Oourt 
of  the  United  States  held  that  If  the  collect- 
or sell  a  whole  tract  of  land,  when  a  small 
parcel  ot  It  would  be  sufficient,  for  taxes,  he 
exceeds  hla  authority,  and  a  plea  by  the 
purchaser  to  a  bill  to  set  aside  the  sale  was 
not  to  be  sustained.  It  was  the  case  of  a 
sale  in  Geoi^,  under  a  law  directing  the 
collector  to  sell  only  so  much  land  as  was 
necessary  to  pay  the  taxes  In  arrear.  The 
rale  must  be  the  same,  without  any  positive 
law  for  the  purpose.  It  rests  on  principles 
of  obvious  policy  and  universal  Justice." 
The  learned  Ohancellor  again  says:  "Any 
10  acres,  taken  from  any  comer  of  either  ot 
these  lots,  would  probably  have  raised  the 
amount  of  the  execution.  The  very  drcum- 
atance  of  advertising  and  selling  the  whole 
snpiK>sed  Interest  of  the  plaintiff,  In  both 
lots  together,  and  for  so  small  a  demand, 
was  calculated  to  excite  distrust  as  to  the 
title,  and  to  destroy  the  value  of  the  sale. 
It  was  a  perversion  of  the  spirit  and  policy 
of  the  power  with  which  the  sheriff  was  in- 
trusted. It  Is  difficult  to  deflae  precisely 
the  extent  of  proper^  that  a  sheriff  may 
sell  t<^ther.  In  mass.  There  must  be  a 
aonnd  discretloa  exercised  by  On  officer,  and 
eft<^  case  will  fnmtsh  a  rule  applicable  to 
it,  under  all  its  drcnmatancea.  It  la  sain- 
client  to  aay  Quit  here  is  a  case  in  vAicb  the 
abuse  of  discretion  is  too  flagrant  to  be  m- 
dmed,  and  that  the  law  will  adjadga  snCb 
a  aale,  In  anch  a  case,  fraudulont  No  per- 
son can  h^tate  tm  a  moment  to  say  tttat 
tbe  sheriff  on^t  not  to  hare  sold  more  than 
the  Interest  of  the  plaintiff  in  cme  lot,  at  <me 
Ume,  and  in  one  parcel;  and  I  believe  every 
one  will  bo  ready  to  oonclode  tbat  the  sale 
of  one  lot  woold  have  raised  tbe  %10,  wlOi 
eqoal  fadltty  as  the  sale  togethw  of  both 
lota.  •  •  •  I  shall,  accordingly,  set  aside 
tbe  sale  as  frandolent  and  void  in  law." 
We  have  lefbrred  to  this  case  at  some  length, 
aa  its  facts  so  dea^  resemUe  those  to  be 
found  In  this  record,  and  yet  our  case  more 
stroni^y  appeals  to  Ihe  conscience  of  the 
court  for  equitable  relief  to  the  debtor,  who 
has  80  greatly  suffered  by  the  manner  in 
which  this  sale  was  conducted  at  the  in- 


stance of  the  plaintiff,  who  was  the  pnr- 
fduser.  The  difference  between  the  cases 
which  makes  in  fftvor  of  ttiis  debtor  Is  that 
here  there  were  three  separate  and  distinct 
tracts,  each  having  Its  own  valuable  Im- 
provements, while  In  the  Tleman  Case  the 
tract  was  an  entire  one,  and  the  court  held 
that  a  reasonably  sufficient  portion  should 
have  been  cut  off  and  sold,  If  tbe  land  was 
susceptible  of  such  a  division  and  the  whole 
was  not  required  to  satisfy  the  writ  See, 
also,  Kinney  v.  Knoebel,  61  IlL  112,  121; 
Berry  v.  Griffith,  2  Har.  &  G.  337,  18  Am. 
Dea  309;  Hewson  v.  Deygert,  8  Johns. 
(N.  Y.)  333;  Winters  v.  Burford,  8  Cold. 
(Tenn.)  328;  Klser  v.  Buddlck.  8  Blackf. 
(Ind.)  382.  383;  McLean  Bauk  v.  Flagg.  31 
IlL  290,  83  Am.  Dec,  224;  Phelps  v.  Con- 
over,  26  IlL  300;  Freeman  on  Executions 
(3d  Ed.)  I  296,  and  especially  206. 

[3]  Perhaps  by  no  means  can  we  procure 
a  more  correct  and  Just  view  of  the  duties 
of  the  sheriff  or  other  officer  in  the  proceed- 
ings which  he  is  authorized  to  take,  after 
levying  upon  property,  for  tbe  purpose  of 
producing  a  satLsfaction  of  the  plaintiff's 
demand,  than  by  conceding  that  such  offi- 
cer Is  the  agent  of  both  parties,  and  as  such 
Is  charged  with  duties  which  are  not  wholly 
comiiatible,  and  which  must  nevertheless  be 
reconciled.  It  Is  true  that  the  officer  owes 
to  the  plaintiff  the  duty  of  making  the 
money  at  or  before  the  return  day  of  the 
writ,  and  may  be  considered  as  the  agent  of 
the  plaintur,  charged  with  the  duty  of  pro- 
ducing a  satisfaction  of  the  writ  On  the 
other  hand,  he  Is  equally  the  agent  of  the 
defendant,  charged  with  the  du^  of  so  dis- 
posing of  his  property  that  the  writ  against 
him  sball  be  satisfied  with  no  needless  injury 
or  sacrifice.  Hence,  as  the  duty  of  selling 
the  property  Is  modified  by  the  duty  of  not 
needlessly  sacrificing  It,  the  officer  has  a  dis- 
cretion with  reqiect  to  the  time  and  mode  of 
8al&  A  reasonable  dlaeretion,  however,  Is 
allowed  to  be  enrdsed  In  order  that  the 
object  (tf  the  writ  may  be  accomplished,  not 
frustrated,  and  that  the  inropOTty  of  the 
debtor  be  not  causelessly  sacrificed.  There 
is  no  iron  role  in  r^ard  to  this  matter,  but 
It  may  be  said  tiiat  the  otAcer  should  exer^ 
ctae  a  sound  discretion,  honestly  and  im- 
partially, as  between  the  parties,  remember- 
ing that  he  is  the  sworn  minister  ot  tiie  law, 
and  not  the  servant  or  emlssaiy  ot  either, 
commissioned  to  advance^  In  a  covetous  man- 
ner, the  interests  of  his  employer.  As  Is 
the  du^  of  the  Just  and  iitfpartial  Judge,  he 
should  hold  the  scales  evenly  balanced. 
Judge  Freeman,  speaking  to  this  ve^  ques- 
tion, said:  "Where  several  distinct  parcels 
of  real  estate,  or  several  articles  of  person- 
al property,  are  to  be  sold,  what  Is  called  a 
lumping  sal^  can  rarely  be  Justified.  Such 
a  sale,  when  objected  to  In  due  time,  will  not 
be  upheld,  unless  special  drcumstancea  can 
be  shown  from  whldi  it  must  be  Infnred 
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that  each  sale  was  either  necessary  or  ad- 
vantageouB.  It  is  sometimes  said  that  such 
a  sale  will  not  be  vacated  until  It  is  shown 
to  have  injured  some  one.  The  command  of 
the  law  that  distinct  pansla  of  land  shall 
be  offered  for  sale  separately  is  founded 
on  the  assumption  that,  by  so  offering  them, 
the  best  price  will  probably  be  secured  and 
the  sale  not  result  in  the  taking  from  the 
defendant  of  any  more  property  than  ia 
necessary  to  satisfy  the  writ"  Freeman  on 
Execatloiis.  |  296.  p.  1703.  Some  of  the 
courts  have  expressed  themselves  strongly 
In  anpbatlc  condemnation  with  regard  to 
sales  In  mass  of  property  divided  into  sepa- 
rate parts  or  lots,  going  to  the  length  of 
saying  that  "sales  in  a  lump  of  real  estate 
held  In  parcels,  are  not  to  be  countenanced 
or  tolerated."  Borer,  Jud.  Sales  (2d  Ed.)  8 
730,  and  the  numerous  cases  In  note  6.  But 
we  have  not  referred  to  the  authorities 
above  for  the  purpose  of  approving  all  that 
la  thodn  said,  as  this  court  haa  formulated 
a  rule  of  ita  own  upon  the  subject,  which 
we  wUl  fbUow  In  this  case,  aa  It  fully  sus- 
tains the  Judgment  below,  and  it  is  not 
necessary  that  we  should  go  b^ond  It,  as 
the  tacts  are  now  presented  to  us. 

In  Wilson  T.  Twltty.  10  N.  O.  44,  14  Am. 
Dec.  669,  Judge  Hall  opens  bla  opinion  by 
saying:  "It  Is  much  to  be  regretted  that 
a  more  particular  rule  ot  conduct  has  not, 
by  the  law,  been  prescribed  to  sberUra,  In 
sales  of  landed  property  und«  execution." 
He  then  states  that,  while  he  believes  It  Is 
not  usual  to  sell  separate  parcels  at  once 
and  as  a  whole;  It  ia  not  forbidden  In  express 
terms,  and  then  adda:  "Bnt  It  Is  surely 
the  sheriff's  duty  to  sell  In  the  way  that  will 
likely  be  most  benefl<dal  for  both  parties. 
I  mean  In  the  way  that  will  produce  the 
most  money."  He  then  strong^  intimates 
that  circumstances  of  fraud  or  oppression 
prejudicial  to  the  debtor  should  avoid  the 
sale,  each  case  to  be  Judged  by  its  own  facts. 
At  Ue  same  term,  it  was  held  in  Thompson 
v.  Hodgea,  10  N.  a  61,  that  "a  sale  by  a 
sheriff,  en  masse,  of  tracts  of  land  adjoining 
each  other,  will  be  supported."  But  in  both 
of  these  cases  the  Jury  had  found,  under  the 
evidence  and  charge  of  the  court  below 
(Nash,  J.,  presiding  in  one  and  Norwood,  J., 
in  the  other),  that  there  was  np  element  of 
fraud  or  oppression.  In  the  Wilson  Case 
Judge  Nash  had  charged  the  jury  that  the 
duty  of  the  sheriff  was  to  levy  on  the  entire 
tract  and  to  sell  the  parcels  separately,  but 
he  directed  them  to  find  whether  the  debtor 
had  authorized  the  sale  as  made  by  the  offi- 
cer, and  had  furnished  a  description  of  the 
land  to  him.  In  the  Thompson  Case  Judge 
Norwood  charged  the  Jury  "that  a  sheriff  is 
bound  to  use  such  means  in  the  sale  of  prop- 
erty, under  execution,  as  any  ordinary  and 
prudent  man  would  do  in  the  sale  of  his  own 
property,  in  order  to  make  it  bring  the  best 
possible  price."  The  verdict  of  the  Jury  waa 


for  the  lessor  of  the  plaintiff,  and  Uie  court 
discharged  the  rule  for  a  new  trial.  Both 
cases  were  affirmed  in  this  court  So  the 
exact  duty  of  the  sheriff  was  not  defined  by 
this  court  in  them,  nor  consequently  was 
it  decided  what  effect  failure  to  peform  it 
would  have  upon  the  validity  of  the  sale. 

In  Jones  v.  Lewis,  80  N.  C.  70,  47  Am. 
^ec  338,  wUch  soon  followed  the  other  two 
cases  and  cited  them,  it  appeared  that  exe- 
cutions issued,  and  were,  by  the  sherlfT, 
levied  on  the  undivided  interests  of  Jolm  0. 
and  Atlas  Jones  in  the  premises,  which 
consisted  of  several  tracts.  The  land  was 
sold  by  the  officer,  and  at  the  sale  each  tract 
was  set  up  separately,  and  the  interest  of  the 
defendant  in  it  sold  at  one  bid.  Jesse  Person 
was  the  purchaser,  and  to  him  the  sberUT 
executed  the  deed.  The  sale  was  attacked 
collaterally  In  an  action  of  ejectment  No 
fraud  or  oQier  equitable  element  was  shown. 
If  it  could  have  availed  anything  In  such 
an  action,  where  there  was  no  direct  attack. 
Judge  Nash  said  for  the  court:  "The  second 
objection  is  that  the  interests  of  John  C. 
and  Atlas  Jones  in  the  land  were  sold  at  one 
bid,  instead  of  l>eing  sold  separately.  There 
Is  no  allegation  of  fraud  in  the  transaction, 
nor  is  there  any  complaint  on  the  part  of  the 
owners  of  the  land  that  their  interests  have 
been  injured  by  the  mode  pursued.  We  ad- 
mit that  it  is  unusual;  but  we  do  not  see 
tliat  it  is  therefore  contrary  to  law.  The 
law  points  out  no  specific  mode  In  which  a 
sheriff  shall  conduct  the  sale,  but  he  Is 
bound,  by  general  principles,  to  sell  the 
property  levied  on  in  such  way  as  will  proh- 
ably  raise  the  most  money.  The  office  of 
sheriff  is  a  Mghly  responsible  one,  and  much 
discretion  must.  In  many  cases,  be  allowed 
him.  In  this  case,  John  0-  and  Atlas  Jones 
were  owners  of  two  undivided  fifths  of  the 
land  sold;  it  might  have  been  beneficial  to 
them  to  have  their  respective  interests  sold 
by  the  same  bid;  the  land  thereby  might 
have  produced  more.  But  this  was  a  ques- 
tion of  fact,  which,  if  pertinent  to  the  case, 
ought  to  tiave  been  submitted  to  the  Jury, 
and  we  cannot  say,  as  a  matter  of  law,  that 
the  sale  for  that  case  is  absolutely  void." 

That  case  was  followed  by  Huggins  t. 
Ketchum,  20  N.  C.  650,  in  which  Judge  Dan- 
lei  thus  refers  to  the  method  of  sale  by  the 
sheriff:  "If  the  lands  embraced  in  that  de- 
scription comprehended  more  tracts  or  par- 
cels of  land  than  one,  a  sale  en  masse  by  the 
sheriff  will  still  be  supported,  because  it  is 
warranted  by  bis  execution,  and  no  fraud  is 
shown  ^ther  In  the  sheriff  or  the  purchaser. 
Wilson  V.  Tvrttty,  10  N.  0-  44  [14  Am,  rtec 
569];  Thompson  v.  Hodges,  10  N.  C.  51." 
And  he  enlarged  upon  this  view  in  the  sub- 
sequent case  of  Davis  v.  Abbott  25  N.  C  137, 
as  follows:  "Under  the  execution.  Issued  to 
satisfy  the  first  judgment  mentioned  in  the 
case,  the  sheriff  sold  hy  the  acre  as  much  of 
the  land  that  had  been  levied  on  as  made 
the  debt  and  ooata.  Tlila  mode  of  sale  la  not 

Digitized  by  Google 


WILLIAMS  T.  CHAS.  F.  DDNN  A,  SONS  Ca 


517 


usual,  we  admit,  but  we  cannot  conceive  that 
there  Is  anything  Illegal  la  It,  and  in  this 
case  there  Is  do  pretense  of  f  rand  in  the  sher- 
iff, or  loss  by  the  debtor.  If  chattels  are 
leried  on,  the  Bherlff  sells  the  same  in  parcels, 
BO  as  to  make  the  debt  by  as  few  of  them  as 
he  can  conveniently.  If  he  can  save  to  the 
defendant  a  part  of  bis  land  levied  on,  and 
satisfy  the  execatlon  out  of  the  remainder, 
the  defendant  most  generally  be  benefited  by 
it:  The  sheriff  Is  a  high  and  responsible 
officer,  and  a  reasonable  discretion,  exer^ 
dsed  by  him  In  making  sales,  either  by  ex- 
posing the  whole  tract  or  selling  by  the  acre, 
we  think  Is  allowable;  both  the  plaintiff 
and  the  defendant  may,  in  many  cases,  be 
benefited  by  it" 

The  question  arose  In  McCanless  v.  Flin- 
cbum,  08  N.  C.  368,  4  S.  B.  359,  and  Chief 
Justice  Davis  said:  "The  defendants  say  that 
the  sale  was  made  by  the  sheriff  Id  bulk, 
and  they  iDSlst  that  his  deed  to  the  plalDtlCT 
was  void  for  that  reasoD.  It  is  undoubtedly 
the  duty  of  the  sheriff  to  sell  In  such  way  as 
to  realize,  so  far  as  he  may  be  able  to  do  so, 
a  fair  price  for  the  property  sold  under  exe- 
cution, and  if  he  falls  to  do  so,  the  sale  Is 
voidable,  and,  upon  objection,  may  be  set 
aside;  but  this  is  a  question  of  fact  which 
ODght  to  be  submitted  to  a  jury.  Jones  v. 
Lewis,  80  N.  C.  70  [47  Am.  Dec.  338]."  In 
McLeod  V.  Pearce,  0  N.  C.  110,  11  Am.  Dec. 
742,  Che  court  held  that  diattels,  consisting 
of  various  spedflc  articles,  taken  in  execu- 
tion cannot  be  sold  en  masse;  the  sheriff 
shoold  conform,  as  nearly  as  possible,  to 
snch  rules  as  a  prudent  man  would  probably 
obserre  in  selling  his  own  property  for  the 
sake  of  procuring  a  fUr  price.  Judge  Hen- 
derson, Id  the  coarse  of  the  opinion,  said: 
"The  sale  is  void,  on  the  groand  that  the 
vsKole  of  defendant's  iDterest  Id  the  property 
held  by  his  mother  for  life,  was  put  Dp  by 
the  sheriff  and  sold  at  ods  time;  and,  even 
without  pointing  out  what  the  prc^rty  con- 
sisted of,  such  sale  was  unfair  as  tending  to 
le^isen  the  price,  to  give  one  bidder  who 
might  have  a  knowledge  of  the  property  an 
advantage  over  the  rest,  and  to  encourage 
speculation.  The  law  which  constitutafl  the 
sheriff  the  agent  of  the  parties,  without 
their  consent,  will  see  that  he  acts  fairly; 
and  it  is  upon  this  principle  that  It  Is  neces- 
sary for  the  sheriff  to  seize  the  proi>erty  and 
have  it  ready  to  deliver  to  the  purchaser 
when  from  Its  nature  it  Is  capable  of  seizure. 
The  court  would  not  be  understood  to  say, 
that  where  property  consisted  of  a  variety 
of  small  articles,  each  article  should  be  sold 
separately,  or  to  sell  separately  where  it  is 
asual  for  the  owners  to  sell  in  the  gross ;  for 
instance,  hogs  In  parcels,  a  flock  of  geese,  or 
sheep,  or  other  things,  where  it  Is  customary 
tor  the  owners  of  them  to  sell  In  such  man- 
ner. Nor  would  a  sale  be  Invalidated  where 
there  might  be  difference  of  opinion  as  to 
the  common  or  proper  mode ;  it  must  appear 


palpably  wrong;  no  man  would  adventure 
here  unless  he  had  a  knowleage  which  It  was 
not  to  be  supposed  others  possessed,  or  was  a 
mere  speculator." 

In  Bevan  v.  Byrd,  48  N.  C.  397,  it  appeared 
that  a  quantity  of  unshucked  com  belonging 
to  the  plaintiff  had  been  levied  upon  by  a 
constable,  who  was  SDed  Id  case  for  selling 
en  masse,  and  in  the  absence  of  the  plaintiff, 
thereby  causing  the  com  to  be  purchased  at 
an  undervalue,  to  the  plaintiff's  damage,  and 
this  court  held  that  It  was  no  violation  of 
the  officer's  duty  to  divide  the  com  Into  small 
piles  and  sell  it  by  the  pile.  Nash,  C  J., 
saying:  "When  an  ofBcer  levies  an  execa- 
tloD  Upon  property,  it  is  his  duty  so  to  con- 
duct the  sale  as  will  be  most  beneficial  to  all 
parties.  The  law  points  out  no  particular 
mode  in  which  an  officer  shall  conduct  his 
sales ;  but  he  is  hound  by  general  principles 
to  sell  the  proiterty  In  that  way  which  will 
probably  briog  the  most  money.  He  is  the 
agent  of  both  parties,  appointed  by  the  law 
to  conduct  the  sale,  end  must  act  Id  good 
faith  to  both,  and  both  are  Interested  that 
the  articles  shall  bring  the  greatest  amount 
of  money;  particularly  is  it  important  to 
the  defendant  When  various  articles  are 
levied  upon,  th^  cannot  be  sold  en  masse; 
the  officer  must  conform  as  nearly  as  possible 
to  snch  mles  as  a  prudent  man  would  pur- 
sue In  selling  his  own  property  (citing  Jones 
V.  Lewis,  supra,  and  McLeod  v.  Pearce,  su- 
pra)." It  was  also  held  that  whether  the 
com  had  been  properly  sold  was  a  que8ti<Hi 
of  fact  for  the  jury,  to  be  decided  by  them 
under  proper  instractiona  from  the  court  as 
to  the  law,  the  judge  adding:  "The  practiced 
eye  of  the  experienced  termer  can  pretty 
well  inform  him  of  the  quantity  of  com,  both 
in  the  field  and  In  the  pile.  •  •  •  nie 
purchaser's  eye  Is  his  chapman." 

We  have  reviewed  a  few  of  the  cases  some- 
what at  length,  on  account  of  the  great  im- 
portance of  the  gueatioD,  sDd  for  the  farther 
reason  that  very  little  has  been  said  about  it 
by  this  court  in  recent  years.  It  may  serve 
to  stimulate  -officers  to  a  Just  performance 
of  their  Important  and  delicate  duty,  and  to 
advise  them  in  some  manner  as  to  how  It 
should  he  performed. 

[4,  6]  One  dear  result  to  be  deduced  from 
the  foregoing  authorities  is  that  if  property 
Is  sold  en  masse,  or  In  bulk,  when  It  could 
reasonably  be  sold  in  parcels,  without  preju- 
dice to  the  parties — creditor  or  debtor— and 
there  is  any  fraud  or  oppressloD,  or  even  un- 
fairness, whereby  it  Is  sold  at  a  disadvan- 
tage to  the  debtor,  the  sale  will  be  avoid- 
able by  him,  in  a  direct  proceeding  to  set  it 
uide.  The  fitets  In  this  case  are  so  plainly 
against  the  fairness  of  the  purchaser's  con- 
duct, he  b^g  also  the  plaintiff  in  the  writ, 
that  as  said  by  Justice  Beade  In  a  somewhat 
similar  case  (Andrews  v.  Pritchett,  72  N.  C. 
186),  It  requires  no  very  nice  application  of 
them  "to  stamp  this  transaction  with  fraud." 
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Let  OS  assemble  a  few  of  the  most  salient 
facts.  The  land  brought  a  grossly  Inadequate 
price,  which  is  a  badge  of  fraud.  Chas.  F. 
Donn  knew  the  land,  and  took  adrantage  of 
his  superior  knowlectee  to  deceive  and  mis- 
lead the  debtor's  attorney  as  to  its  real  value, 
and  at  a  time  when  investigation  by  the  lat- 
t»  conid  not  well  be  made  beforfe  the  sale. 
This  was  fraudulent  conduct,  as  It  accom- 
pllshed  its  purpose.  Ifiadilne  Co.  r.  Bullock, 
Id  N.  0.1,  76  S.  E.  684.  There  was  no  com- 
petition at  the  sale,  by  reason  of  the  purchas- 
er's conduct  and  the  failure  to  advertise  the 
sale  properly,  and  he,  therefore,  bought  at 
his  own  price— $125  for  land  worth  nearly,  If 
not  quite,  $1,0P0,  and,  finally,  the  land  was 
sold  when  there  was  personal  property  suffi- 
cient to  pay  the  amount  dne  and  the  costa 
The  debtor,  after  the  sale,  tendered  to  Dunn, 
not  only  the  amount  of  the  debt,  interest, 
and  costs,  which  was  all  the  law  required 
him  to  do,  but  the  full  amount  bid  by  him 
for  the  land,  and  he  refused  to  accept  it 
The  land  was  sold,  notwithstanding  Dunn's 
attention  had  been  called  to  the  irregulari- 
ties in  his  execution,  the  levy,  and  the  adver- 
tisement. The  land,  consisting  of  three  sep- 
arate lots,  was  sold  as  a  whole,  when  if  any 
one  of  the  lots  had  been  sold,  the  proceeds 
would  have  been  far  more  than  sufficient  to 
pay  the  debt  and  costs.  This  Is  not  all,  but 
it  is  surely  enough  for  the  purpose  of  decid- 
ing this  case.  These  facts  show  palpably 
that  the  plaintlft  in  the  execution  was  covet- 
ing the  land,  and  not  merely  seeking,  in  a  fair 
and  legitimate  way,  the  recovery  of  his  debt 
The  process  of  the  law  should  not  be  pervert- 
ed to  such  an  avaricious  and  fraudulent  ob- 
ject It  will  compel  the  debtor  to  pay,  but 
will  not  tolerate  unfairness  and  oppression. 

The  facta  clearly  bring  this  sale  within 
the  condemnation  of  the  law,  without  de- 
ciding whether,  under  our  decisions,  a  much 
weaker  showing  would  be  suflSdent  to  avoid 
It  The  sale  en  masse,  with  the  attendant 
circumstances  of  fraud  and  irregularity, 
render  the  sale  void  as  to  the  debtor.  This 
affirms  the  Judgment 

It  is  Just  to  the  sheriff  to  say  that  no 
wrong  can  folrly  be  imputed  to  him.  It  was 
all  dne  to  the  fault  of  the  purchaser,  who, 
under  oovei  and  the  supposed  protection  of 
the  court's  pTocesB  and  with  special  and  pe- 
culiar knowledge  of  the  facts,  sought  to  use 
it  for  the  evident  purpose  of  deriving  an  un- 
fair advantage,  and  thereby  bought  the  prop- 
erty at  a  grossly  Inadequate  price,  to  the 
great  sacrifice  and  damage  of  his  debtor.  We 
have  no  idea  that  the  sheriff  was  cognisant 
of  any  such  Inequitable  conduct  on  the  part 
of  the  pnnAiaser;  the  debtor  makes  no 
charge  against  him  of  complicity,  and  we, 
therefore^  fully  aoquit  him  of  all  blame.  The 
acts  of  the  creditor  are  alone  sufficient  to 
annul  the  sale. 

No  ^ror. 


RIOBT  V.  GATMON. 

(Supreme  Court  of  South  Carolina.  Oct  6; 
1913.) 

Fbauds,  Statdtk  of  (I  111*)— SumcntHCT 
or  Wbitinq — Chattel  Mobtoaob. 

Where  a  farmer  gare  a  dealer  a  combined 
orop  lien  and  chattel  mortgage  to  secure  future 
advances  of  eapplies  and  money,  and  thereafter 
orally  ordered  from  the  dealer  fertilizer  of  the 
value  of  more  than  $50,  which  he  refused  to  ac- 
cept when  shipped  to  him,  the  Hen  and  mortgage 
was  not  a  sufficient  writing  to  satisfy  the  re- 
galrement  of  the  statute  of  frauds  as  to  the  sale 
of  fertilizer,  since  it  did  not  specify  the  kind, 
quantity,  or  price  of  the  supplies  to  be  furnished. 

[Bd.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  i  237;  Dec  Dig.  {  HI.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Clarendon  County;  Ernest  Gary,  Jodga 

"To  be  offidaUy  reported." 

Action  by  J.  H.  Rlgby  against  David  Gay- 
mon.  Judgment  for  the  plaintiff,  and  de- 
fendant appeals.  Beversed. 

A.  Levi  and  Charlton  Dn  Bant,  both  of 
Manning,  for  appellant  Davis  ft  W^nberg, 
of  Manning,  for  respondent 

HXDBICK,  J.  This  was  an  acthn  of 
claim  and  delivery  to  recover  the  posseselon 
of  certain  chattels,  which  plaintiff  claimed 
under  a  chattel  mortgage  given  him  by  de- 
fendant on  January  19,  1911.  The  contract 
under  which  plaintiff  claimed  the  right  to 
recover  was  a  combined  agricultural  Ilea 
and  chattel  mortgage.  It  was  under  seal, 
and  was  duly  executed  by  both  parties.  It 
recited  that  Gaymon  desired  Bigby  to  make 
advances  during  the  year  to  enable  him  to 
make  a  crop ;  that  such  advances  were  to  be 
made  from  time  to  time  during  the  year, 
and  the  amount  and  kind  thereof,  whether  in 
money  or  supplies,  or  both,  ware  to  be  en- 
tirely at  the  option  of  Blgby;  that  they 
should  not  exceed  (164.50 ;  that  the  amount 
should  become  due  on  October  1,  1911;  and 
that  Gaymon  should  use  them  to  make  the 
crop.  The  instrument  expressed  that  it  was 
given  "to  secure  the  payment  <tf  all  anch 
sums  of  mon^"  as  Gaymon  "may  owe"  Big- 
hy  "for  advances  made  during  the  year  un- 
der the  terms  set  forth." 

At  the  time  the  paper  was  executed  Gay- 
mon owed  Blgl9^  notbhifr  On  the  day  that  it 
was  executed,  and  after  it  was  executed, 
Gaymon  Blgby  he  wanted  three  tons  of 
gnano  and  elgU  sacks  ct  80da>  of  the  value 
of  and  f  IS  worth  of  other  snp- 

pUes.  Bl^  put  this  6oym  on  his  bo(^; 
but  the  entry  was  not  signed  by  Gaymon. 
About  the  Ist  of  Blarch  Blgby  ordered  tbs 
fertilizer  shipped  fnun  Oharleirtxm  to  Sil- 
ver, Gaynion's  nearest  station,  in  a  car  con- 
signed to  Bighy.  For  alleged  reasons  which 
need  not  be  mentioned,  Gaymon  refused  to 
aco^  or  rec^ve  the  fwtilicer,  or  any  part 
thereof,  and  never  got  any  supplies  from  Blg- 
by at  aU.   Under  the  Instmetlons  of  the 
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court  plaintiff  had  a  verdict  and  jndcment 
for  the  pnv»ert7> 

The  sole  qnastlon  pnaented  by  the  appeal 
la  wheUwr  plalntHTs  acconnt  for  the  fer- 
tiUser  vas  wltidn  ttie  statute  of  traada, 
whidi  was  aet  up  aa  a  defense.  We  think  It 
waa.  Leaving  oat  of  conaldeTatloii.  for  the 
moment,  the  written  agreement,  the  con- 
tract for  the  sale  of  the  fertilizer  was  dear- 
ly within  the  statate.  The  question  for  sec- 
ondary consideration,  then.  Is  whether  the 
written  agreement  was  sufficient  to  take  the 
sale  oat  of  the  statute,  for  that  la  the  only 
ground  npon  which  it  is  contended  that  the 
sale  Is  not  within  the  statute.  We  do  not 
see  how  the  agreement  can  be  allowed  to 
have  that  effect,  because  the  rale  Is  well 
settled  that  a  writing  1b  not  sufficient  to 
take  a  sale  out  of  the  statute,  unless  It  con- 
tains all  the  essential  elements  of  the  con- 
tract LoolsTllle  Co.  y.  Lorlck,  28  S.  C.  533, 
88.B.a2L.B.A.212.  Here  the  writing 
does  not  specify  the  kind,  or  quality,  or  quan- 
tity, or  the  price  of  the  advances  to  be  mad& 
Therefore  It  was  incumbent  on  plaintlfF  to 
prove  each  sale  made  to  the  defendant  un- 
der the  contract  If  he  had  advanced  sup- 
piles  In  Items  onder  $50  In  value,  he  would 
have  had  to  prove  each  Item  of  the  account 
according  to  the  rules  of  evidence.  Just  as  if 
the  written  contract  had  not  been  made.  So, 
when  he  undertook  to  prove  the  item  In  ques- 
tion, it  was  Incumbent  upon  him  to  do  so  ac- 
cording to  law  and  the  rules  of  evidence; 
bat  he  was  met  In  the  attempt  by  the  stat- 
ute, which  says  that  as  to  this  Item  the  con- 
tract was  not  good,  because  no  note  or  mem- 
orandum In  writing  of  the  bargain  was 
made  and  signed  by  the  party  to  be  charged 
by  the  contract  Smith  r.  Evans,  86  S.  G. 
60,  15  S.  E.  344. 

Bespondent  relies  upon  certain  remarks  of 
the  court  In  McNeill  v.  Conyers,  80  8.  C. 
B71,  61  S.  El.  1068,  in  which  plalntlfl  was  al- 
lowed to  recover  property  sued  for  under  a 
similar  contract  In  that  case,  however,  the 
whole  amount  advanced  was  only  926.23,  and 
there  was  no  dispute  as  to  the  account  the 
items  of  which  had  been  accepted  and  re- 
ceived by  the  defendant  Therefore  the  ap- 
plication of  the  Btatnte  of  frauds  was  not  an 
isaae  In  that  case. 

Beversed. 

OABT,  C.  3^  and  WATTS  and  S1BASBR, 
JJ.  concur. 


8iL V  jgUTHOKNB  T.  BABNWflI2<  LUM- 
BEB  GO.  et  aL 
(Sn^tma  Oourt  «f  Soatfa  Parol hia.    Get.  16, 
1913.) 

1.  CoBPOKATxoNa  (i  284*)— PaoPsnT— Pos- 
nsaioH— MAnAOEUBirr. 

Since  in  goieral  a  corporation  is  entitled 
to  possession  and  manaKement  of  its  property 
and  business,  where  plaintiff  claimed  to  be  en- 


titled to  Ota  position  of  saperintendent  and  gen- 
eral manager  of  defendant  corporation,  and 
that  he  had  been  unlawfully  deprived  of  his 
position  by  tbe  officers  of  the  company,  the  bur- 
den was  on  him  to  show  it. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  1196,1196^  1196-120S,  1207-1235; 
Dec  I>irr284.*r 

2.  Affkaz.  and  Bbbob  (|  466*)— iNJunonon 

PaNDINO  APPSAIr-RlO-HT  TO  ISSUK. 

A  justice  of  tbe  Supreme  Court  has  juris- 
diction to  grant  an  injunction  to  award  appel- 
lant temporary  relief  pending  appeal ;  but  the 
power  will  not  be  exercised  unless  the  appel- 
lant's right  is  beyond  reasonable  qaestion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2215;  Dec.  Dig.  $  456.*] 

&  AFFUIi  and  EBBOS  (i  466*)— ElFFKCT  OF 
APPBAI<— TEHPOSABT  iNJUNOnON  Pendino 

Afpeal. 

Comparative  injuir  should  be  considmd 
in  determining  an  appUcatlon  to  a  wngle  jus- 
tice of  the  Supreme  Court  for  a  temporary  in- 
junction restraining  a  corporation  from  remov- 
ing appellant  from  his  ofiBce  as  general  mana- 
ger pending  appeaL 

[Bd.  Note.— For  other  eases,  see  Appeal  ajrf 
Eiror,  Cent  Dig.  f  2215;  Dec  Dig.  )  456.*J 

Action  by  Albert  H.  SUverthonie  against 
the  Barnwell  Lumber  Company  and  othera. 
On  motion  before  a  judge  of  the  Supreme 
Court  for  a  temporary  InjoncOon  pending 
appeal.  Denied. 

J.  E.  Davis  and  B.  A.  EUls,  both  of  Barn- 
well, and  Hendersons,  of  Aiken,  for  appel- 
lant J.  O.  Patterson,  Jr.,  and  John  G.  Hay, 
both  of  BamweU,  and  W.  A.  Holman,  of 
Charleatcoi,  for  respondenta. 

FBASEB,  J.  This  Is  an  action  for  in- 
JnnctloB.  Jndge  Bowman  issued  a  rule  to 
show  cause  why  a  temporary  Injunction 
should  not  issne,  and  made  the  rule  return- 
able before  Judge  Gage.  Judge  Gage  refus- 
ed the  Injanction.  PlalntUE  appealed,  and 
moved  before  me  for  a  temporary  Injunction 
prading  the  appeaL 

Plaintiff  claims  to  be  entitled  to  the  posi- 
tion of  soperintendent  and  general  manager 
of  the  detoidant  the  Bamw^  Lumber  Com- 
pany, respondoit,  and  that  he  has  been  un- 
lawfully deprived  of  his  position  by  the  offi- 
cers of  tbe  company.  • 

[1]  As  a  general  proposition,  a  person  or 
COTporatlon  Is  entitled  to  the  poaseaslon  and 
management  of  its  property  and  busineos, 
and,  If  Qie  appellant  la  entlQed  to  the  poa- 
session  and  management,  the  harden  Is  on 
him  to  show  It 

[Si  A  justice  of  this  court  haa  the  power 
to  make  the  order  of  Injanction;  hot  It 
ought  not  to  be  exeretsed  nnleaa  the  right 
of  the  appelant  la  very  dear  and  b^ond 
reasonable  qaestl<nL  I  cannot  say  that  the 
aKiellant'e  right  la  dear  and  beyond  rea- 
sonable qnestltm.  It  Is  true  the  appellant 
appears  to  have  an  tntoest  In  certain  stock 
of  the  company,  but  what  that  Intereat  is 
does  not  appear;  but,  even  If  ttie  appelant 
was  the  sole  ownn  of  the  stodc,  tUa  pro- 
ceeding Is  not  based  upon  his  right  as  a 
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Btockholder.  bnt  upon  his  rights  as  an  In- 
dividual under  the  contracts  set  up  in  his 
complaint.  The  respondent  denies  the  ap- 
pellant's rights  under  these  contracts.  The 
questions  of  right  under  these  contracts  are 
not  so  dear  as  to  warrant  a  single  Justice 
of  this  court  In  practically  reversing  the 
judgment  of  the  circuit  judge. 

[1]  ComparatlTe  injury  should  be  consid- 
ered in  a  case  of  this  sort  If  this  court 
should  hold  that  Judge  Gage  Is  in  error,  the 
appellant's  Individual  loss  may  be  compara- 
tively small.  If  this  court  should  hold  that 
Judge  Gage  Is  not  in  error,  then,  under  the 
great  powers  claimed  by  the  appellant,  the 
respondent's  loss  may  be  very  great. 

It  is  therefore  ordered  that  the  motion  for 
temporary  injunction  be  and  the  same  Is  re- 
fused. 


STRICKLAND  v.  STRICKLAND  et  at 

(Supreme  Court  of  South  Carolina.   Oct.  6, 
1913.) 

L  Appeal  and  Ebbob  (|  42S*>-Notiob  of 

AFFEAXr— TnCB  FOB  SEBVICB. 

Where  a  judgment  was  filed  after  adjourn- 
ment  for  the  tenn,  and  no  notice  thereof  was 
given  to  the  unsuccessful  party,  a  notice  of  ap- 

Seal  served  by  hlg  attorney  11  days  after  the 
ling  of  the  judgment  was  in  time  under  Code 
Civ.  Proc  lfil2,  I  384,  giving  parties  10  days 
after  the  Berrice  upon  them  of  notice  of  judg- 
ment entered  in  vacation  in  which  to  aerve  no- 
tice of  intentioa  to  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
aror^  Cent  Dig.  U  2155-2161;   Dec.  Dig.  fi 

2.  Pabtnebship   (I  2TO*)— Betibbiiikt  or 

Fabtneb— Asbuuption  or  Oblioations  bt 
Otheb  Pabtnebs— BmcT  Upoit  C^bitobs 
—AcTiow— Venue. 

Where  a  partnership  eoraposad  of  thr«e 
Individuals,  which  bad  contracted  a  debt  was 
dissolved  prior  to  the  Institution  of  suit  upon 
the  debt,  and  It  was  agreed  that  two  of  the 
partners  should  assume  the  debts  of  the  part- 
nership, that  agreement  did  not  affect  the  rights 
of  the  creditor  to  bold  the  retiring  partner; 
and  therefore  a  justice  in  the  county  where  the 
retiring  partner  resided  had  jurisdiction  of  an 
action  against  all  three  for  the  amount  of  the 
debt 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  §S  636,  637 ;  Dec.  Dig.  {  279.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Colleton  County;  B.  W.  Memminger, 
Judge. 

Action  by  J.  F.  Strldiland  against  W.  W. 
Strickland  and  others,  formerly  copartners 
doing  business  as  the  Fairfax  Furniture  Com- 
pany. Judgment  for  the  defendants,  and 
plaintiff  appeals.  Reversed. 

Padgett,  Lemacks  &  Moorer,  of  Walter- 
boro,  for  appellant  J.  If.  Patterson,  of  Al- 
l^dale,  for  respondents. 

HYDBICK,J.  [1,2]  The  respondents  moved 
to  dismiss  this  appeal  on  the  ground  that 
the  notice  of  appeal  was  not  served  within 
the  time  required  by  law.   From  the  affida- 


vits we  gather  these  facts:  The  canse  was 
heard  in  term  tibne,  but  the  court  reserved 
its  decision,  and  it  was  filed  after  the  court 
had  adjooraed  for  the  term,  on  July  12, 
1912.  On  July  23, 1912,  notice  of  appeal  waa 
served  on  req^ondtiits*  attorney  by  J.  Henry 
Johnson,  Esq.,  who  makes  affidavit  tbat  he 
delivered  to  him  and  left  with  him  a  copy 
thereof.  As  the  parties  have  10  days  after 
th9  servioe  upon  them  of  written  notice  of 
the  flUng  ct  orders,  decrees,  or  judgments 
granted  or  rendered  at  chambers  or  filed  In 
vacation  (see  Code  oi  Procedure  3912,  |  384, 
and  cases  dted  In  the  note^  and  O'Bouke  ▼. 
Paint  Co.,  01  8.  C.  408,  74  a.  B.  030).  and  as 
no  sudi  notice  had  been  glTm  to  appellant's 
attorneys  at  that  time,  the  service  of  notice 
of  Intention  to  aiM>eal  on  Jn^  23d  was  In 
time,  although  It  was  more  tlian  10  days 
from  the  filing  of  the  judgment  This  makes 
It  unnecessary  to  pass  upon  the  validity  of 
the  servloe  made  by  the  Sherifft  npcm  which 
appellant  also  relies.  The  motion  to  dismiss 
the  appeal  is  therefore  refused.  PlaintUt 
brought  this  actbm.  in  the  court  of  a  magis- 
trate fbr  Colleton  county  against  the  defend- 
ants named  In  the  caption,  as  partners  doing 
business  under  the  name  of  the  Fairfax  Fur- 
niture Company.  At  the  time  of  the  com- 
mencement of  the  action,  the  defendant  W.  W. 
Strickland  was  a  resident  of  Colleton  coun- 
ty. The  other  defendants  resided  in  Bam- 
well  county.  In  January,  1011,  when  the  con- 
tract sued  on  was  made,  the  defendants  were 
all  members  of  the  firm.  Thereafter,  in  Au- 
gust 1911,  and  before  the  commencement  of 
the  action,  the  defendant  Strickland  sold  his 
Interest  in  the  partnership  to  the  other  de- 
fendants, who  assumed  the  debts  of  the  con- 
cern. On  the  call  of  the  case  for  trial  in 
the  magistrate's  court,  the  Thomas  defend- 
ants Interposed  an  objection  to  the  juris- 
diction of  the  court  supported  by  an  afQda- 
vlt  on  the  ground  that  at  the  time  the  ac- 
tion was  commenced,  t>oth  members  of  the 
firm  were  residents  of  Barnwell  county.  The 
magistrate  overruled  the  objection,  and  al- 
lowed plaintiff  to  amend  his  summons  and 
complaint  by  charging  the  defendants  as 
"formerly  partners,"  etc.  The  Thomas  de- 
fendants then  moved  to  stilke  the  name  of 
W.  W.  Strickland  from  the  record  as  a 
partr  defendant,  on  the  ground  that  he  was 
not  a  member  of  the  firm.  That  motion  was 
refused.  The  plaintiff  proved  the  facts  above 
stated.  The  magistrate  rendered  judgment 
against  the  Thomas  defendants  only,  holding 
that  the  testimony  showed  that  as  between 
them  and  the  defendant  Strickland,  they  had 
assumed  the  debts  of  the  firm.  Tbe  Ibomas 
defendants  alone  appealed. 

Tbe  circuit  court  reversed  the  judgment  on 
the  ground  that  the  magistrate  in  Colleton 
county  had  no  jurisdiction  of  the  defendants 
against  whom  the  judgment  was  rmdered. 
because  they  wen  residents  of  Barnwell 
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coimtr.  Tb»  court  bdd  tliat,  u  there  were 
sereral  defendants,  tlie  maglBtnite  Vonld 
hare  bad  jurbUctlon  U  one  of  the  real  de- 
fendants In  interest  had  been  a  resident  of 
Colleton  county ;  but  that,  as  the  defendant 
Strickland  was  not  a  real  party  In  interest, 
because  the  other  defendants  had  assumed 
the  firm  debts,  the  court  could  not  acquire 
Jarlsdletion  of  the  others  by  maldng  him  a 
party  defendant  In  this  the  court  erred. 
The  asanmptUm  of  the  firm  debts  by  the 
Thomases  was  an  agreement  only  between 
them  and  Oie  d^endant  W.  W.  Strickland. 
There  was  no  testimony  Uiat  the  plaintiff 
was  a  party  to  It,  or  that  he  acquiesced  in  it 
Therefore  it  could  not  bare  aftected  the  Ua- 
biltty  of  the  cfefendant  Strickland  to  the 
plalntitr.  His  llabiUty  to  the  plaintiff  was 
fixed  when  the  contract  was  made,  and  noth- 
ing which  the  memben  of  the  firm  did  among 
themselves  after  that  time  could  have  af- 
fected it  without' his  consent  Therefore  he 
was  properly  made  a  party  defendant  and, 
as  one  of  the  proper  parties  defendant  was  a 
resident  of  Colleton  county,  the  magistrate 
of  tbat  county  had  Jurisdiction  of  all  the  de- 
fendants, under  the  authority  of  section  174 
of  the  Code  of  Procedure  of  1912,  which  pro- 
vides that  if  there  is  more  than  one  defend- 
nnt.  the  action  may  be  tried  in  any  county 
in  which  one  or  more  of  the  defendants  re- 
side, at  the  time  of  the  commencement  there- 
of. In  such  cases,  when  the  court  has  prop- 
erly acquired  Jurisdiction  of  the  parties,  the 
rendition  of  a  Judgment  in  favor  of  the  party 
whose  residence  in  the  county  of  trial  gave 
the  court  Jurlsdlctlctn  of  the  other  defendants 
could  not  have  the  effect  of  ousting  the  Ju- 
risdiction. 
Beversed. 

6ABT,  a  J.,  and  WAITS  and  BHASEB, 
JJ.»  concur. 


WYNNE  T.  SEABOARD  AIR  LINE  RT. 
(Supreme  Court  of  Sooth  Carolina.    Oct.  6, 
1913.) 

1.  CoNSTtTirpioNAi.  Law  ((  126*)— Wages— 
Paticent  to  Disohaboed  EIiiplot^Stat- 

XTTES— VaUDITT. 

Under  Const.  1868,  art.  12,  1 1,  and  Const. 
189r>.  art  9,  {  2,  conferrinir  on  the  Legislature 
the  right  to  alter  or  repeal  all  charters  of  in- 
eorporatton,  and  article  9,  i  8,  forbidding  for- 
eign corporatioDi  to  cons  tract,  operate,  or  lease 
railroads  within  the  lUte,  Civ.  Code  1912,  1 
3812,  providing  that,  when  a  corporation  ahall 
discharge  a  laborer  whose  wages  are  paid 
monthly  or  weekly  on  a  fixed  day  beyond  the 
end  of  the  month  or  week  in  which  the  labor 
is  performed,  the  wages  earned  op  to  the  time 
of  discbarge  shall  become  Immediately  doe  and 
payable,  and,  if  not  paid  within  24  hours  after 
demand,  the  corporation  shall  be  subject  to  pen- 
alty of  95  a  da{,  was  sustainable  as  an  amend- 
ment of  the  corporate  charter  of  defendant  rail- 
road company. 

(Ed.  Note.— For  other  cases,  see  Coustitntion- 
al  Law,  Gent.  Dig.  ||  82^866-869;  Dec.  Dig. 


2.  CoNSTixunOHAL  Law  (8S  2S8.  275.  27e»)— 
Mastbb  and  Sebvant  (8  69')-^Patment  of 
WAOBS—EnFLOTi—TmE— Police  PowEit— 
DnE  Pbocess  or  Law— Equal  Pbotsotioh 
or  Laws— Written  Contract. 

Civ.  Code  1912,  |  8812,  was  also  sustain- 
able as  a  proper  exercise  of  police  power,  and 
was  not  therefore  unconstitntional  as  depriving 
the  corporations  of  their  property  without  due 
process  of  law,  or  denying  to  them  the  equal 
protection  of  toe  laws  and  liberty  of  contract 
[Ed.  Note. — For  other  cases,  see  Constitution- 
al  Law,  Cent.  Die.  Si  688-890.  695.  70ft-708. 
830,  83e»  84i^a;  Dee.  1%  iS  238,  275,  276;^ 
Master  and  Servant  Cent  Dig.  H  78-^;  Dec. 
Dig.  I  69.*] 

3.  Master  and  Sebtant  J  88*)— Dibchabged 
Employ*  —  Waoes  —  Patmbht  —  Time  — 

Statutes— CoNSTBucrnoN. 

Civ.  Code  1912,  {  8812,  requiring  corpora- 
tions to  pay  wages  earned  by  discharged  em- 
ploye within  24  boars  after  demand  on  pain 
of  a  penalty,  does  not  apply  to  a  failure  to  pay 
because  the  demand  is  not  a  Just  debt,  or  when 
the  discharged  laborer  after  demanding  pay- 
ment prevents  compliance  by  his  own  conduct 
nor  does  It  deny  or  preclude  the  right  of  the 
corporation  to  interpose  any  valid  counterclaim 
or  defense  to  the  claim  of  such  laborer,  under 
coerdon  of  the  penalty  so  imposed. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  SS  78-81;  Dec.  Dig.  9  83.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Bicbland  County;  T.  S.  Sease,  Judge. 

'To  be  officially  reported." 

Action  by  A.  W.  Wynne  against  the  Sea- 
board Air  Line  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Lyles  &  Lyles,  of  Columbia,  for  appellant 
Rembert  Jc  Mouteltb,  of  Columbia,  for  re- 
spondent 

HTDRIOK,  J.  Plaintiff  recovered  judg- 
ment ^^alnst  defendant  in  the  court  of  a 
magistrate  fOr  f  1.98  wages  due  him  de- 
fendant at  the  time  he  was  discharged  from 
the  serrlce  of  defendant,  and  $96  the  accumu- 
lated dally  penalty  of  $0  per  day  for  every 
day's  dtiay  in  payment  of  his  said  wages, 
aft«r  demand  therefor,  as  allowed  by  section  ^ 
3812  of  the  CMl  Code  of  1912,  which  reads 
as  follows:  "When  any  corporatl(m  carry- 
ing on  any  business  in  this  state  in  whldi 
laborers  are  employed,  whose  wages,  under 
the  business  rufe  or  custom  of  such  corpora- 
tion, are  paid  monthly  or  weekly  on  a  fixed 
day  beyond  the  end  of  the  month  or  week 
in  which  the  labor  Is  performed,  shall  dis- 
charge any  such  laboxer,  the  wages  which 
have  been  earned  by  such  discharged  laborer 
shall  become  Immediately  due  and  payable. 
And  if  not  so  paid,  then  such  laborer  shall 
recover  in  addition  thereto,  a  paialty  of  live 
dollan  per  day  for  every  day  after  twenty- 
four  hours  until  such  wages  are  paid,  to  be 
recovered  in  any  court  of  competent  juris- 
diction, in  the  same  at^n  with  the  wages, 
or  in  a  separate  action:  Provided,  such  de- 
mand has  been  made  upon  the  paynusta 
or  other  paying  officer.**  From  the  Judg- 
ment of  the  circuit  court,  affirming  the 
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maglstraU^  judgment;  tbe  d^endant  ap- 
pealed to  this  court,  on  the  cronnd  that  the 
statute  above  Quoted  Is  imconstitiitional  and 
void,  because  It  depriyes  defendant  ot  Its 
property  without  due  process  of  law,  and 
denies  to  it  the  equal  protection  of  the  laws 
and  the  liberty  of  contract 

These  constitatlonal  guarantees  have  tem 
so  frequently  and  so  fully  con^ered  and 
discussed  in  this  court  and  in  the  Supreme 
Oourt  of  the  United  States  tbat  we  shall 
content  ourselves  in  the  present  case  with 
the  citation  of  only  a  few  of  the  cases  upon 
the  authority  of  which  the  Validity  of  the  Btat> 
ute  must  be  affirmed. 

[1]  In  the  case  of  St  Lools,  etc.,  By.  Co. 
T.  Paul.  173  n.  S.  402,  19  Sup.  Ct  419,  43  L. 
Bd.  746,  fha  decision  of  the  Supreme  Court 
of  the  state  of  Arkansss,  sustaining  a  slmUar 
statute  against  the  same  grounds  of  attack 
as  here  luToked.  was  affirmed.  IDzcept  In 
unimportant  details,  that  case  cannot  be 
distinguished  from  this.  The  Supreme  Court 
of  Arkansas  rested  its  decision  principally 
upon  the  ground  that  the  statute  as  applied 
to  corporations  was  a  valid  exerdse  of  the 
right  "to  alter,  revoke,  or  annul  any  charter 
of  lncorporati<m,"  which  had  been  reserved 
by  the  state  Conrtltutton.  The  validity  of 
section  3812,  supra,  may  be  affirmed  upon 
the  same  ground,  because  both  in  the  Gon- 
stttution  of  1868  (article  12,  |  1)  and  in  that 
of  1885  (article  9,  |  2)  the  right  to  alter  or 
repeal  all  charters  of  incorporation  was  ex- 
pressly reserved,  and  by  section  8  of  article 
9  foreign  corporations  are  not  allowed  to 
build,  operate,  or  lease  any  railroad  in  this 
state.  So  that  defendant's  charter  must  be 
subject  to  the  power  reserved  to  alter  or 
repeal  It 

[2]  There  can  be  no  doubt  that  such  legis- 
lation may  also  be  sustained  under  the  power 
ot  the  state  to  legislate  for  the  common  good 
— commonly  called  the  police  power.  Chica- 
go, eta,  R.  Co.  v.  McGulre,  219  U.  S.  549, 
31  Sup.  Ct  259.  66  L.  Ed.  328;  Johnson  v. 
Spartan  MlUs,  68  8.  a  339,  47  S.  B.  695. 
1  Ann.  Cas.  409. 

We  determine  the  validity  of  the  statute 
as  applied  to  the  facts  of  the  case  presented 
by  the  record,  which  is  that  of  a  corpora- 
tion having  discharged  one  of  Its  laborers 
to  whom  it  was  Indebted  In  tbe  sum  of  $1.93 
for  wages  which  he  had  earned,  and  having 
refused,  after  demand,  to  pay  his  wages, 
without  any  reason  or  excuse,  except  that 
which  appears  only  in  the  argument  of  Its 
counsel,  to  wit,  that  by  custom  or  contract 
express  or  implied,  his  wages  were  not  due 
until  defendant's  next  regular  pay  day. 
Therefore  we  are  not  concerned  In  this  case 
with  possible  combinations  of  circumstances 
In  which  the  statute  might  work  inconven- 
ience or  even  hardship. 

[S]  We  say,  however,  that  giving  the  stat- 
ute a  reasonable  construction,  the  Intention 
Is  not  to  be  gathered  from  It  that  the  cor- 


poration employer  shall  be  penalized  tor 
the  failure  to  pay  what  Is  not  a  Just  debt 
nor  for  the  failure  to  pay.  when  the  dis- 
charged laborer,  after  demanding  payment 
prevents  compllanoe  with  the  demand  1^  tala 
own  conduct,  nor  to  dmy  or  preclode  the 
right  of  the  corporation  to  Interpose  any 
valid  counterclaim  or  defense  to  the  claim 
of  sudi  laborer,  under  coercion  ttf  tlte  poial^ 
thereby  imposed. 

The  purpose  of  tbe  statute  la  to  prevent 
the  postponemoit  until  the  corp(natlon*8 
next  regular  pay  day,  of  payment  of  tbe 
wages  whl<dt  a  discharged  laborer  has  earn- 
ed at  the  time  of  his  discharge,  and  which  he 
would  be  entlQed  to  sue  fo^  and  ocOtoct  Im- 
mediately, but  for  the  rule  or  custom  of  tbe 
corporation  not  to  pay  eoccept  cm  Its  regular 
pay  days,  and  the  express  or  implied  agree- 
ment ct  the  laborer  to  abide  that  rule  or 
custom.  The  L^islatnre  probably  consider^ 
ed  that  the  hardship  which  be&lls  the  needy 
laborer  by  withholding  for  a  week,  m  two 
weeks,  or  a  month  the  wages  which  he  has 
earned  is  far  greater  than  the  inconvenience 
to  the  corporation  which  is  caused  by  re- 
quiring a  reasonably  prompt  settlement  with 
him,  so  that  he  can  use  the  money  which  he 
has  earned  in  an  effort  to  get  other  mploy- 
ment,  or  to  live  upon  until  he  can  get  other 
employment  and  thereby  possibly  prevent 
him  and  his  family  from  becoming  a  burden 
upon  the  state.  Besides  this,  the  statute 
tends  to  prevent  dissatisfaction  among  labor- 
ers, and  hence,  also,  tends  to  prevent  agita- 
tion and  strikes  among  them,  which  is  a  ma^ 
ter  of  grave  public  interest 

Affirmed. 

GARY,  a  J.,  and  WATTS,  and  FRA8WB, 
J  J.,  concur. 


STATB  ex  rcL  BATES  et  aL  v.  PATTER- 
SEN,  County  Sup'r,  et  aL 

(Supreme  Court  of  South  Carolina-    Oct  13, 
1913.) 

L  In  JUNCTION  (S  167*)— TmcPoaABT  Injunc- 
tion—Obdeb—Aicendukkt. 

A  jadg«h  after  making  an  order  for  tempo- 
rary injunction,  may  on  motion  amend  it  to  re- 
quire rdators  to  give  a  bond. 

[Bd.  Note.— For  oQter  eases, 'see  Injunction, 
Cent  Dig.  H  840.  842;  De&Dig.  |  167.*] 

2.  Injunction  (i  148*)— Tbmpobabt  Injunc- 
tion—Bond. 

A  bond  is  required,  under  the  statate.  of 

relators  to  whom  a  temporary  lnju&eti<m  Is 

granted  by  a  judge  of  the  Supreme  Court 
[Bd.  Note.-^or  other  caam,  see  Injunction, 

C^t.  Dig.  SI  323-834;  DecTDlg.  | 

On  motion  to  amend  orAet,  Granted. 
For  former  opinion,  see  79  S.  B.  809. 

DeBmhl  A  M^uchlln,  ot  Columbia,  for 
petitioners.  Helton  &  Bdser,  of  Columbia, 
for  respondents. 
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FRASEB,  J.  [1,2]  This  Is  a  motion  to 
amend  an  order  of  temitorary  Injunction  IS' 
saed  by  me  in  this  case.  Tbe  motion  was 
made  to  require  the  relators  to  give  bond. 
The  motion  was  made  on  the  morning  ot 
October  4th.  At  tbe  hearing  of  tbe  mo- 
tion for  injunction,  my  recollection  Is  that 
nothing  was  said  about  tbe  bond;  and.  In- 
asmuch as  the  state  was  practically  a  party, 
It  did  not  occur  to  me  that  a  bond  wonld  be 
necessary.  On  the  hearing  on  tlils  motion, 
I  declined  to  hear  from  Messrs.  Melton  & 
Belser  and  stated  that,  as  then  adrlsed,  a 
bond  was  necessary,  but  gave  Messrs.  De- 
Bmhl  ft  McLauchlin  three  or  foor  days  In 
which  to  furnish  me  with  authorities  to  the 
contrary.  It  appears  that  later  in  the  day  of 
tbe  4tli  the  notice  of  appeal  and  exceptions 
were  served.  The  authorities'  furnished  me 
have  not  convinced  me  that  tbe  relators  are 
not  required  to  give  bond,  and  I  am  satisfled 
that,  under  the  case  of  Lorlck  ft  Lowrance 
T.  MoUey.  60  S.  C.  570,  48  a  B.  614,  I  have 
aothorily  to  amend  the  order  heretofore 
made  by  me.  It  seems  to  me  that  a  txmd  Is 
required  under  the  statute 

It  is  therefore  ordered  tliat  tbe  petitioners 
in  this  action  do,  within  ten  days  from  the 
^te  of  this  order,  enter  Into  the  under- 
taking required  by  law,  with  sufficient  sure- 
ty to  be  approved  by  the  clerk  of  this  court. 
In  the  sum  of  $2,000  for  the  payment  of  such 
damages  as  the  respondents  may  sustain, 
not  exceedii^  said  sum,  by  reason  of  the  tem- 
porary injunction  heretofore  granted  in  this 
cause,  should  the  court  finally  determine  that 
the  petitioners  are  not  entitled  to  Injunc- 
tion. 


WABDLAW  T.  FRBDEBICK.   (No.  5,0270 
<Conrt  of  Appeals  of  Georgia.   Oct.  7,  191S.) 

CfitfRa&itt  by  the  Court.) 

1.  I^ADXNO  (S  204*)— DEifuaaEB— Fuunnra 
Good  in  Past— Answkb. 

Where  an  answer  is  demurred  to  on  the 
general  ground  that  the  allegatioDs  thereto 
are  Irrelevant  and  insufficient,  and  do  not  set 
DP  any  matter  of  defense,  and  tbe  demurrer 
fails  specifically  to  point  out  in  what  particnlar 
they  are  irrelevant  and  insufficient,  and  it  ap- 
pears that  some  of  the  paragrapha  demurred 
to  do  set  up  matters  which  are  relevant  and 
material.  In  testing  the  relevancy  and  sufficien- 
cy of  matters  of  defense  thus  set  up,  the  facts 
alleged  in  all  the  paragrapbs  will  be  considered 
together:  and,  1^  In  light  of  the  allegations 
embraced  in  all  the  paragraphs,  there  Is  a  suf- 
ficient defense,  there  would  he  no  error  in  a 
judgment  orermling  the  demurrer.  Antognoli 
V.  Miller,  116  Ga.  621,  42  S.  E.  lOOa 

[Ed.  Note.— For  other  cases,  see  Keading, 
Cent.  Dig.  tS  486-^90;  Dec.  Ug.  |  204.*] 

2.  Plsadino  (I  208*)— DunTBBBft— FuAOZiro 
Good  in  Pabi— Answeb. 

Where  a  para^aph  in  an  answer  contains 
both  relevant  and  irrelevant  matter,  it  will  be 

Snrged  of  the  irrelevant  mattw  <m  nwdal 
emnrrer  pointing  out  such  irrelevancy;  but  if 
the  demurrer  goes  to  the  paragraph  ss  a  whole, 
without  specugring  the  irrelevant  matter,  tbe 


demurrant  cannot  complain  that  the  entire  par- 
agraph of  the  answer  la  not  stricken.  South- 
em  Co.  V.  Phillips.  136  Oa.  282,  71  S.  E. 
414. 

[Ed.  Note.—- For  other  cases,  see  Pleading, 
CenL  Dig.  H  B18-619;  Dec  Dig.  1 208.*] 

3.  EXBOUTOBS  AND  ADUNISTRATOBS  (S  221*) 

—  Allowance  or  Claims  —  Disputed 
Claiub— Admissibilitt  of  Evidbnob. 

It  was  erroneous  to  admit  in  evidence  the 
deed  from  the  defendant's  testator  to  the  plain- 
tiff. The  plaintiff  offered  evidence  in  support 
of  her  contention  that  at  the  date  of  the  death 
of  her  brother,  the  testator,  he  was  indebted  to 
her  in  tbe  amount  sued  for.  The  defendant 
pleaded  that  this  indebtedness,  if  it  ever  ex- 
isted, had  been  settled  by  a  conveyance  of  real 
estate  from  the  decedent  to  the  plaintilf.  The 
deed  introduced  In  evidence  recited  that  it  was 
based  upon  a  consideration  of  love  and  affec- 
tion and  f  10.  There  was  no  evidence  to  au- 
thorize a  finding  that  this  deed  was  intended 
by  tiie  grantor  and  accepted  by  the  grantee  as 
a  settlement  and  satisfaction  of  the  debt  for 
which  the  plaintiff  sued.  In  the  absence  of 
some  evidence  of  this  character,  the  deed  was 
wholly  irrelevant  to  any  issue  on  trial  in  the 
case.  For  the  same  reason,  it  was  erroneous 
to  admit  the  prior  conveyances  showing  title  in 
tbe  decedent  to  the  same  property. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  901-0033^. 
1858.  lSei-1863,  1865.  1866,  1S71-1874,  1876; 
Dec.  Dig.  i  221.*] 

4.  EXECUTOBS  AND  ADMINISTBATOBS  ($  221*)— 

Allowance  oy  Claims— Disputed  Claims 

— Admissibilitt  or  Evidence. 

It  was  erroneous  to  admit  In  evidence  a 
written  agreement  between  the  plaintiff  and 
the  defendant  in  reference  to  certain  other 
matters  pending  between  them,  in  which  It  was 
recited  that  the  plaintiff  claimed  an  indebted- 
ness of  Sl,750  without  interest,  and  that  noth- 
ing in  ue  agreement  was  intended  to  preju- 
dice this  claim.  The  agreement  was  irrele- 
vant to  any  issue  on  trial,  and  the  mere  redtal 
therein  that  the  plaintiff  claimed  an  Indebted- 
ness of  $1,750,  "without  interest,"  did  not 
amount  to  an  agreement  not  to  demand  inter- 
est, and  did  not  operate  as  an  estoppel  upon 
the  plaintiff  to  claim  interest  on  the  indebted- 
ness. 

[Bd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  D^.  901-00334, 
1808,  1861-1863,  1866,  1866^  1B7£4874,  1876; 
Dec  Dig.  i  221.^] 

&  Nbw  Tbial  »  68*)  — Obouitdb— YBBDnrr 

CONTRABT  TO  BTIDENOB. 

Plaintiff  having  proved  her  case  as  laid, 
and  there  being  no  evidence  whatever  introduced 
by  the  defendant  to  sostaid  the  defense  relied 
upon,  a  verdict  for  the  plaintiff  was  demanded, 
and  uie  court  erred  in  not  setting  aside  the  ver- 
dict for  the  defendant  and  grantlog  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  il  135-140;  Dec  Dig.  i  68.*] 

Brror  from  CUj  Oouxt  of  Golnmbna;  Q. 
TJ.  ngner.  Judge. 

Action  b7  G.  A.  Wardlav  against  K.  <X 
rrederlck,  as  ezecntrix.  Judgment  for  de* 
fendant,  and  plaintiff  brings  error.  Re- 
versed. 

Hatcher  ft  Hatcher,  of  Columbus,  for  plain- 
tiff In  error.  Henry  R.  Goetchlus  and  Wm. 
De  II.  Worsley,  both  of  Columbus,  for  defend- 
ant In  error. 

HILI^  GL  J.  Judgment  reveraed. 
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JOHNSON  T.  STATE.  <fio. 
(Court  of  Appeals  of  Georgia.   Oct  7,  1918.) 

(Syllaliu  by  the  Court.) 

1.  Master  and  Sebvant  (§  67*)— Sebvant's 
Breach  of  Contract— ELEMEMxa  op  Of- 
fense—Bdrdbn  OF  Pbqof  —  Peesumptt™ 

Evidence. 

An  Intent  to  defraud,  coexistent  with  tbe 
making  of  the  contract,  is  an  ever-essential  ele- 
ment of  the  offense  of  cheating  and  swindling, 
as  denounced  in  section  715  of  tbe  Penal  Code  of 
1910.  Under  the  provisions  of  section  716  of 
the  Penal  Code,  failure  to  perform  services  con- 
tracted for  and  failure  to  return  money  advanc- 
ed upon  a  contract  of  service,  without  good  and 
snfBcient  caose,  may  afford  presnmptive  evi- 
dence that  the  fraudulent  intent  existed  at  the 
time  the  contract  was  ms^e,  but  either  the  per- 
formance of  the  services  or  the  repayment  of 
the  advancement  Is  a  complete  defense,  and 
upon  tbe  trial  of  one  charged  with  a  violation 
of  section  716,  it  Is  incumbent  upon  tbe  prose- 
cution to  prove,  not  only  that  the  services  as 
contracted  for  were  not  performed,  bnt  also  to 
establish  the  fact  that  tbe  advances,  with  inter- 
est thereon,  had  not  been  repaid  at  or  before 
the  time  fixed  for  the  commencement  of  the 
service. 

{¥SA.  Note.— 'For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S  75 ;  Dec.  Dig.  |  67.*] 

2.  Master  and  Sbbvaht  U  67*)— Cbiuinai. 
Law  ({  308*>— Gheatiro  and  SwindxiIno— 
Burden  of  Pboof— Pbebduption  of  Inno- 
cence. 

Where  one  Is  charged  with  cheating  and 
swindling  in  violation  of  section  715  of  the 
Penal  Code  of  1910  the  burden  of  showing  that 
the  accused  liad  no  good  cause  or  excuse  for  bis 
failure  to  perform  his  contract,  or  to  repay  tbe 
advancement,  is  not  upon  tbe  defendant  as  mat- 
ter of  defense,  but  the  burden  rests  upon  the 
prosecution  In  tbe  establisbmeDt  of  an  essential 
element  of  tbe  state's  case  (to  wit,  tbe  existence 
of  fraudulent  intent)  to  prove  those  facts  which 
are  by  tbe  statute  declared  to  be  necessary  to 
raise  the  presumption  of  an  Intent  to  defraud, 
wliich  is  so  essential  an  Ingredient  of  the  of- 
fense that  a  conviction  cannot  be  supported 
where  such  an  intent  is  not  proved  beyond  a 
reasonable  doubt  Proof  that  one  accused  of 
this'  offense  failed  to  perform  the  services  con- 
tracted for,  or  to  repay  the  advances  which  sup- 
plied the  consideration  of  tbe  contract,  would 
be  rebutted  by  the  general  presumption  of  tbe 
defendant's  innocence,  becaase  tbe  existence  of 
a  fraudulent  intent  at  the  time  the  advances 
were  made  and  the  contract  was  entered  into 
most  be  proved,  and  yet  the  question  as  to  what 
was  the  real  intention  of  tbe  defendant  at  the 
time  of  making  the  contract,  to  say  tbe  least  of 
it,  would  be  an  open  one.  Indeed,  under  tbe 
well-established  rule  that  where  an  act  is  equal- 
ly sabject  to  two  constructions,  tbe  one  inoica- 
tive  of  the  guilt  of  tbe  actor  and  the  ottier  con- 
sistent with  his  innocence,  tbe  latter  mast  be 
adopted  would  prevail. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  TC;  Dec.  Dig.  g  67'; 
Criminal  Law,  Cent.  Dig.  I  731 ;  Dec  Dig.  i 

8.  Master  and  Servant  (S  67*)--Breach  of 

CONTBACT  —  ChbaTINO    AND    SWINDIJIIO  — 

SusnciCNCT  OF  Proof. 

In  the  present  case  it  is  uncontradicted 
that  the  failnre  of  the  accused  to  comply  with 
Ills  contract  and  to  labor  for  tbe  prosecutor 
was  due  to  the  fact  that  he  was  already  under 
contract  of  service  with  another  employer,  and 
the  testimoiiy  that  tbe  defendant  immedutely 
endeawred  to  get  his  employer  to  repay  the 


nsoney  advanced  by  the  prosecutor,  and  tiiat 
payment  was  promised,  but  postponed  by  this 
employer,  is  undisputed.  The  state  failed  to 
show  that  the  accused  bad  no  good  cause  or  ex- 
cuse for  not  repaying  the  advancement  and 
even  If  the  testimony  in  behalf  of  the  defend- 
ant upon  this  point  should  have  been  discredit- 
ed by  tiie  lower  court,  tbe  conviction  of  ibe  de- 
fendant was  not  authorised.  The  fact  that  the 
defendant  made  an  affidavit  which  was  alleged 
was  attached  to  the  contract  to  the  effect  that 
be  was  not  under  any  other  contract  of  service 
at  the  time  of  tbe  advancement  made  for  him 
by  the  prosecutor,  might  subject  him  to  prose- 
cution tor  Mm»  sweating,  or  to  a  prosecution 
for  cheating  and  swindling  by  artful  means  and 
deceitful  practices,  under  the  provisions  of  sec- 
tion 719  of  the  Penal  Code  of  1910,  but  proof 
of  making  this  affidavit  and  In  tbe  absence  of 
proof  that  the  defendant  bad  no  reaaon  for  not 
performing  his  contract  or  repaying  the  money, 
is  not  a  sufficient  substitute  for  proof  that  the 
subsequent  failure  to  perform  tbe  contract,  or 
repay  tbe  advancement  was  without  the  good 
cause  required  by  law. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  75 ;  Dec.  Dig.  f  67.*] 

fAddiHonol  SyUahiu  hy  Bditorial  Biaif.) 
4.  Cbdcinal  Law  d  448*)— aviD«H0B-OPiic- 

lON. 

In  a  prosecution  for  cheating  and  swind- 
ling in  violation  of  Pen.  Code  1910.  |  715,  a 
witness'  testimony  merely  that  defendant  "took 
an  affidavit"  should  have  been  excluded  as  opln- 
ionative,  where  he  testified  to  no  fects  from 
which  the  court  could  determine  who*  adminis- 
tered the  oath,  whether  it  was  lawful,  or  wheth- 
er defendant  was  (unscions  that  the  oath  was 
being  administered  and  was  apprised  of  the 
contentt  of  the  affidavit 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  1036-1039,  1041-1048, 1045, 
1048-1051 ;  Dec.  Dig.  S  448.*] 

Error  from  Clt7  Court  ol  Dublin;  Ja&  B. 
Hicks,  Judge. 

Dave  Johnson  was  convicted  of  cheatins 
and  swindling,  and  brings  error.  Reversed. 

Burch  &  Burch  and  J.  G.  Howard,  all  ot 
DnbUn,  for  plaintiff  In  error.  Geo.  B.  Davis, 
SoL,  of  Dublin,  for  the  State. 

BUSSELL,  J.  The  defendant  was  con- 
victed of  a  violation  of  section  715  of  the 
Praial  Cod&  Hla  motion  for  a  new  trial  waa 
orerroled.  It  appears  from  tbe  record  that 
he  was  in  the  employ  of  one  Burch,  as  a 
cropper  or  farm  laborer  upon  Burch's  farm. 
He  was  Indebted  to  a  mercantile  establish- 
ment In  the  dty  of  Dublin,  known  as  the 
"Four  Seasons,"  of  which  a  Mr.  Arnan  was 
manager.  To  secure  the  payment  of  this  in- 
debtedness he  executed  a  mortgage  on  a 
certain  cow  and  on  his  crop  then  growing. 
Upon  his  failure  to  pay  this  debt  and  the 
failure  of  the  levying  officer  to  find  property 
upon  which  to  levy,  the  defendant  was  arrest- 
ed and  placed  in  JaU.  At  the  Jail  he  waa 
visited  by  Mr.  Carter,  tbe  prosecutor  In  the 
present  case,  and  Mr  Carter's  son,  and  after 
some  conversation  he  was  taken,  at  the  in- 
stance of  Mr.  Arnau,  to  the  office  of  tbe 
solicitor  of  the  dty  court  (who  was  also 
Mr.  Oartw*B  iieraonal  attorney.   There  tbe 
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young  Mr.  Garter,  as  agent  for  his  father, 
negotiated  with  the  defendant  and  agreed  to 
pay  the  defendant's  Indebtedneas  to  the  Four 
Seasons,  upon  the  paTment  of  which  the 
detodant  would  be  discharged  from  Jail, 
and  thereupon  Mr.  Davis,  the  atiome7i  pi%- 
pared  a  contract  by  the  terms  of  which  the 
defendant  agreed  to  work  for  six  months 
for  Mr.  Carter,  in  consideration  of  the  ad- 
vance of  931.  The  record  does  not  show 
whether  the  warrant  sworn  ont .  upon  the 
mortgage  of  the  Four  Seasons  was  dismissed 
or  not,  bnt  the  defendant  was  discharged 
from  Jail  upon  his  promise  to  return  In  a  day 
or  two  and  enter  upon  his  service  of  employ- 
ment with  Hr.  Garter.  Mr  Davis  testified: 
**Thls  negro  asked  Mr.  Garter  to  let  him  go 
down  to  Gadwell  and  get  him  some  clothing, 
and  said  he  would  meet  him  back  here  Mon- 
day morning.  I  added  an  oath  to  the  con- 
tract, where  he  swore  he  was  not  under  con- 
tract with  any  one  else."  When  the  defend- 
ant reached  Mr.  Burch's,  to  get  his  clothes, 
according  to  the  undisputed  testimony  of 
Mr.  Burch,  he  told  Mr.  Bnrch  that  he  owed 
Mr.  Carter.  Mr  Bnrch  testified:  "I  told 
him  that  I  would  pay  it  whenever  be  worked 
enough."  The  defendant  had  traded  with 
Mr.  Burch  to  make  a  crop,  and  the  payment 
was  made  by  Mr.  Carter  before  the  expira- 
tion of  the  defendant's  contract  with  Mr. 
Burch.  The  state  proved  the  contract  sub- 
stantially as  set  forth  In  the  accusation,  and 
that  loss  and  damage  had  accrued  to  the 
prosecntor  aa  alleged;  that  no  service  bad 
been  performed  under  the  contract,  nor  had 
the  money  advanced  been  tendered  to  be 
repaid.  There  was  no  evidence  whatever 
which  tended  to  show  why  the  def^dant  did 
not  perform  his  contract  other  than  oBereA 
hy  himself  In  the  testimony  of  Mr.  Burch, 
nor  did  the  state  establish  that  the  fiUlure 
of  the  ttccnsed  to  repay  the  advance  was 
without  cause.  The  evidence  of  Mr.  Burch, 
to  the  effect  that  at  the  Ume  Mr.  Garter  ad- 
vanced the  fSl  the  defendant  was  bound  hy 
a  subsisting  contract  of  employment  to  him- 
self was  undisputed,  as  is  the  fiict  that  as 
soon  as  the  negro  could  get  to  Mr.  Bnrcfa's 
after  his  release  from  Jail,  he  endeavored  to 
induce  Mr.  Burch  to  repay  BIr.  Garter  the 
advancement  made  by  the  latter,  and  that 
his  &llnre  to  comply  with  his  contract  was 
due  to  the  fftct  that  Mr.  Burch  would  not 
consent  for  him  to  leava  Furthermore  Mr. 
Burch  had  promised  the  defendant  that  he 
would  reiiay  the  advancement  when  be  made 
his  crop. 

[3,  4]  The  single  question  In  the  case  is 
whether  the  proof  of  fraudulent  intent  upon 
the  part  of  the  defendant  at  the  time  that 
be  procured  the  advance  is  sufficient  to  com- 
ply with  the  requirements  of  section  715  of 
the  Penal  Code,  under  which  the  defendant 
stood  charged.  It  is  not  necessary  to  refer 
to  those  portions  of  the  record  in  which  the 
teatim(uiy  is  in  conflict    We  omslda  the 


Jndgm«it  of  Uie  lower  court  as  based  upon 
the  superior  credibility  of  the  testimony  In 
behalf  of  the  state,  which  he  was  authorized. 
In  his  discretion,  to  attribute  to  it.  We  dis- 
regard the  contention  of  the  plalntifC  In  er- 
ror that  the  contract  was  Induced  by  duress, 
and  the  further  Insistence  that  the  payment 
to  the  Four  Seasons  was  the  act  of  Mr. 
Carter,  and  not  the  free  and  voluntary  act 
of  the  defendant;  In  other  words,  that  the 
advancement  was  suggested  by  the  prose- 
cutor instead  of  being  solicited  and  request- 
ed by  the  accused.  We  consider  the  case 
upon  the  theory,  very  evidently  adopted  by 
the  trial  Judge,  that  the  defendant,  being 
desirous  of  being  released  from  Jail,  prom- 
ised the  would-be  employer  that  if  he  would 
advance  for  him  a  certain  sum  of  money,  In 
which  the  prospective  employer  had  no  In- 
terest, he  would  perform  certain  definite 
services  for  him  for  a  fixed  and  definite 
time,  and  that  thereafter  he  failed  to  per- 
form  these  services  or  to  refund  the  money 
thus  advanced.  For  reasons  which  will  be 
hereafter  stated,  the  tact  that  the  defendant 
took  an  oath  at  the  time  of  making  the 
contract  that  he  was  not  under  contract  with 
any  one  else  Is,  in  our  opinion.  Insufficient 
of  itself  to  evidence  the  existence  of  a 
fraudulent  intent,  as  defined  In  section  716 
of  the  Penal  Code.  But  even  if  we  are  mis- 
taken as  to  this,  the  testimony  as  to  the 
affidavit  should  not  have  been  considered 
by  the  trial  court,  because  it  was  purely 
oplnlonatlve,  and  no  sufficient  facts  were 
presented  to  the  court  upon  which  it  could 
be  adjudged  that  the  defendant  was  actual- 
ly sworn,  or  made  a  statement  upon  oath, 
conscious  that  he  was  bound  by  its  obliga- 
tions. To  say  that  one  "took  an  affidavit" 
assumes,  without  giving  the  court  an  op- 
portunity of  passing  upon  the  question,  that 
the  alleged  affiant  was  fully  apprised  of 
the  contents  of  the  purported  affidavit,  and 
that  he  consciously  and  voluntarily  assumed 
the  obligation  of  a  lawful  oath,  adminis- 
tered by  one  lawfully  authorized  to  admin- 
ister oaths.  The  trial  court  did  not  have 
before  him  any  Information,  so  far  as  ap- 
pears from  the  record,  which  would  enable 
him  to  say  who  administered  the  oath, 
whether  the  oath  was  a  lawful  oath,  or 
whether  the  affiant  was  conscious  that  an 
oath  was  being  administered,  or  was  ap- 
prised of  the  contents  of  the  affidavit  to 
which  he  was  being  sworn;  so  that,  clearly, 
there  is  nothing  more  In  the  record  upon  the 
subject  of  the  affidavit  than  the  mere  con- 
clusion of  the  witness  who  testified  upon 
that  point  Especially  Is  this  true  since 
Mr.  Carter  testified,  upon  cross-examina- 
tion, as  to  the  contract  to  which  the  oath 
was  attached,  that  although  he  had  search- 
ed for  it  be  would  not  swear  that  it  was 
lost 

[f,  2]  Omitting  the  consideration  of  the 
affidavit  for  the  present,  therefore,  the  ques- 
tion arises  aa  to  wb^ber,  in  any  eas^  as  to 
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one  charged  with  a  violation  of  the  labor 
contract  law  of  1903  (now  embodied  In  sec- 
tions 715,  716  of  the  Penal  Code),  who  baa 
contracted  to  perform  servlcea  In  consider- 
ation of  an  advance,  mere  proof  that  such 
a  one  failed  to  comply  with  his  contract,  or 
to  repay  the  money,  is  presomptlre  evidence 
of  the  coexistent  frandnlent  Intent  essen- 
tial to  anthorlze  conviction  in  sach  a  case, 
and  at  the  same  time  preserve  the  act  as  a 
coDstltutional  enactment  and  prevent  it 
from  being-  nothing  more  or  lees  than  Im- 
prisonment for  debt 

Of  coarse  the  labor^ntract  law  of  1903, 
like  all  other  criminal  statutes,  most  be 
strictly  constmed.  Hence  It  was  held  In 
Glmn  V.  State,  128  Ga.  587  f  (and  this  mllng 
has  been  nnlformly  followed  since  by  the 
Supreme  Court  and  by  this  court),  that  there 
must  be  a  distinct  and  definite  contract  of 
service,  and  that  the  person  contracting  to 
perform  this  service  refused,  without  good 
and  sufficient  cause,  to  carry  out  his  contract 
by  performing  the  service.  In  Patterson  v. 
State,  1  Ga.  App.  782.  68  S.  B.  284,  we  held 
that  "the  paramonnt,  controlling,  ever-essen- 
tial element  of  the  offense,  which  must  be 
proved  to  have  been  coexistent  with  the  debt 
or  contract,  is  the  Intent  to  defraud."  All 
of  the  decisions  of  the  Supreme  Court  bear- 
ing upon  this  question  place  the  burden  of 
proof,  as  to  whether  the  defendant  had  good 
cause  for  falling  or  refusing  to  carry  out  his 
contract,  upon  the  state;  necessarily  so  be- 
cause the  statute  Itself  declares  that  "satis- 
factory proof  of  the  contract,  the  procuring 
thereon  of  money  or  other  thing  of  value, 
failure  to  perform  the  services  so  contracted 
for,  or  failure  to  return  the  money  so  ad- 
vanced, with  interest  thereon,  at  the  time 
said  labor  was  to  be  performed,  toithout  good 
and  sufficient  cause,"  etc.,  shall  be  deemed 
presumptive  evidence  of  the  fraudulent  In- 
tent referred  to  in  the  preceding  section. 
Where  it  appears  that  failure  to  perform  the 
contract  was  the  result  of  sufficient  cause, 
an  acquittal  necessarily  results;  but  this  is 
not  all ;  proof  of  absence  of  sufficient  cause 
is  essential  to  support  a  conviction,  because 
without  this  proof  the  existence  of  the  ante- 
cedent or  coexistent  Intent  to  defraud  Is  not 
established.  The  labor-contract  act  of  1903 
can  only  be  maintained  as  a  constituttonal 
enactment,  and  its  provisions  be  enforced  by 
glvii^  to  It  such  a  construction  as  will  pre- 
vent it  from  being,  or  evea  appearing  to  be, 
a  criminal  process  to  be  used  for  Uie  collec- 
tion of  debts. 

From  the  testimony  in  the  record  it  is  plain 
that  the  state  did  not  establish  that  this  de> 
fendant  bad  no  good  cause  for  falling  to 
comply  with  his  contract  According  to  the 
defendant's  evidence,  he  could  only  comply 
with  this  contract  by  violating  a  pre-existing 
contract  of  the  same  nature.  The  state's 
testimony  did  not  offer  any  reason  why  ,  the 
defendant  violated  his  contract    Upon  the 


trial  of  one  accused  of  a  violation  of  aectloo 
716  of  the  Penal  Code  the  state  must  show 
that  the  accused  did  not  have  any  good  rea- 
son for  falling  to  comply  with  his  contract, 
or  for  falling  to  repay  the  money.  In  other 
words,  if  It  appears  from  the  evidence  that 
the  accused  had  a  good  reason  for  not  com- 
plying with  his  contract,  for  falUnc  to 
repay  the  money,  he  cannot  be  convicted. 
Judgment  reversed. 


BLAKELT  AKTESIAN  ICE  CO.  v.  OLARKB. 

(No.  4,929.) 
(Court  of  Appeals  of  Georgia.   Oct  7,  1913.> 

fiSirlla&M  by  the  Court.) 

1.  Tbotu  akd  Gohtebszoh     82*)  —  Fni* 

TlOn— SUTFIOIBHOT  OF  DESOEIFTION. 

The  following  description  of  property  In  a 
petition  in  an  action  of  trover  was  snffidentlj 
definite:  "All  the  Iron  machinery  sucb  as  boil- 
ers, cans,  piping,  ammonia  apparatus,  etc.,  slt- 
oated  in  the  town  of  Blak^,  along  the  line 
of  the  Central  of  Georgia  right  of  way,  and 
heretofore  used  by  the  defendant  in  the  mana- 
factore  of  ice,  said  machinery  beingthe  same 
machine^  wtudi  was  sold  v  tbe  Biuon  Ice 
&  Goal  Company  to  the  Uidoa  Point  Ice  Com- 
pany, and  described  in  a  written  retainer-title 
note  for  the  snm  of  $900,  dated  July  27,  1910, 
and  payable  January  1,  1911,  to  the  Huson 
lee  &  Coal  Company,  and  signed  by  the  Union 
Point  Ice  Company,  by  its  president,  and  re- 
corded in  the  ofiice  of  tiie  superior  eoart  of 
Greene  county,  on  August  6,  1910,  in  Book  8, 
page  447." 

[Ed.  Note^For  other  cases,  see  Trover  and 
CouTeision,  Gent  Dig.  {|  191-202;  Dee.  Dig. 
I  82.»] 

2.  GoBPouTiONa  (S  432*)  —  GoimActs  Un- 
OBB  Seal— AtJTHOBiTT  TO  ExKCuTK — Pre- 

SUMPTION. 

An  instrument  ezecnted  in  the  name  of  a 
corporation  by  its  president  and  under  the  seal 
of  tbe  corporation  is  presumed  to  have  l>een 
executed  by  its  authority,  but  this  presumption 
is  rebuttable. 

[Eld.  Note.— For  other  cases,  see  Corpora- 
tions, Gent  Dig.  H  1717,  1718,  1724.  1726- 
1735, 1737,  17^  1762;  Dec.  Dig.  fi  43i*] 

3.  AaaiQinfEnia  ({  76*)  —  Non  BcxAiHiira 
TZTU  —  Tbansitb  bt  Indobskuknt  — Re- 

PUEVIN. 

A  transfer  in  the  following  language  on  the 
back  of  a  note,  containing  a  reservation  of  ti- 
tle to  property  therehi  described,  was  adequate 
to  pass  titie  both  to  the  note  and  to  the  prop- 
erty, and  was  sufficient  to  support  an  action  of 
trover  for  the  latter's  recovery;  "For  value 
received,  we  hereby  transfer  and  assign  all  the 
right,  title,  and  interest  we  have  in  ue  within 
note,  together  with  the  security  moitioned  in 
said  note,  to  O.  A.  Clarke.  December  16, 
1910.  Huson  Ice  &  Coal  Company,  by  H.  T. 
Huson,  Secretary  and  Treasurer." 

[Bd.  Note. — For  other  cases,  see  Assign- 
ments, Gent  Dig.  i  143;  Dec  Dig.  |  ?&•] 

4.  Recobds  (t  10*)  —  DnreoTXTx  Reqisxba- 
Tion— Effect. 

An  instrument  ezeented  in  behalf  of  a  cor- 
poration and  under  the  corporate  seal,  if  ca- 
pable of  being  admitted  to  record  under  the  reg- 
istry statotes,  operates  as  notice  to  third  per- 
sons of  the  presumptive  power  of  the  agent  of 
the  corporation  to  execute  it  from  the  oate  of 
the  filing  of  the  paper  for  record,  although  it 
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wu  BO  defectlTelr  recorded  as  to  indicate  tluit 
it  was  not  an  Instrument  under  seaL 

[Bd.  Nota.— For  other  cases,  see  Beeords, 
Cent.  Dir.  H  8-12;  Dec.  Dig.  |  10.*] 

5.  COBFOHAIIOHB  (Sl  899,  404*)— (^nosBfr— 

POWEBS. 

Tlie  president  of  a  corporation  has  no  pow- 
er, b7  reason  of  Ma  office  alone,  to  huj,  sell,  or 
contract  for  the  corporation,  nor  to  control  its 
property,  fonds,  or  managemeuL  The  evidence 
in  tile  present  case  demanded  a  findlnr  that  the 
contract  upon  wliich  the  plaintiff  relied  was  ex- 
ecuted witnout  the  authority  of  the  corporation 
whose  name  was  sinied  thereto.  Power  con- 
ferred by  the  goTermng  aotborities  of  a  corpo- 
ration apon  an  agent,  to  renew  a  note  payable 
to  a  named  person,  does  not  embrace  the  au- 
thority to  convey  property  of  the  corporation 
as  security  for  the  payment  of  the  note,  un- 
less it  appears  that  in  the  original  evidence  of 
indebtedness  the  property  had  been  conveyed 
as  secarlQr. 

[Ed.  Note.— For  other  eases,  see  Corpora- 
tiona.  Cent  Dig.  J|  1588,  16W-1610.  1626- 
1628,  1633-1639;  Dec.  Dig.  SS  399,  404.*] 

6w  GOBPOBATIONB  (|  432*)  —  AOEHOT  —  BBTOP- 

PKL— StfFFlCIBHCT  OP  EVIDENCE. 

There  was  no  evidence  in  the  present  case 
to  authorise  a  finding  that  the  corporation  had 
held  ont  as  its  agent  the  person  who  execut- 
ed the  contract,  in  such  a  way  as  to  estop  it  or 
its  prices  from  pleading  the  want  m  the 
agent^a  authority. 

[Bd.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  K  1717.  1718,  1724,  1728- 
1735,  1737,  1743,  1762;  Dec  Dig.  {  432.*] 

7.  Deniai.  or  New  Tbiai^Ebbob. 

The  foregoing  rulings  deal  vrith  all  of  the 
material  questions  which  will  likely  arise  upon 
another  triaL  A  new  trial  should  have  been 
granted  because  of  erroneous  instructions  of  the 
trial  judge,  and  because  the  evidence  demanded 
a  finding  that  the  instrument  upon  which  the 
plaintiff  relied  in  proof  of  tiia  title  was  execut- 
ed without  any  authority  from  the  corpora ti<m 
in  whose  behuf  it  was  made. 

(Additional  SpUalHU  In  Sditorial  8iaff.)  ' 

8.  GOBFOBATIOnS   (|   899*)  —  iNFEKKNCa  OT 
OnVKBAL  AeKNOT. 

That  the  agent  of  a  corporation  was  spe- 
cially authorised  in  some  instances  to  execute 
a  mortgage  and  a  security  deed,  and  in  others 
to  borrow  money  from  named  persons  on  spec- 
ified terms,  did  not  authorise  the  infermee  that 
be  had  general  authority  to  contract  on  behalf 
of  the  corporation  to  Dorrow  money,  or  for 
any  other  purpose. 

[EM.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  H  1588, 1602-1610;  Dec.  Dig. 
$88ri.*) 

Bossell,  X,  dissenting. 

Error  from  CUy  Conit  of  Kakdy ;  R.  H. 
Slieffleld,  Judge. 

Action  by  C.  A.  Olaike  against  flie  Blakely 
Aiteaiaa  Ice  Company.  Judgment  fl>r  plain- 
tiff, and  defendant  brings  error.  Beversed. 

Oleemer  ft  Parte,  of  Blakely*  and  Sand.  H. 
StttXey,  of  Union  Point,  for  plaintiff  In  error. 
Bambo  ft  Wright,  of  Kakely,  for  defendant 
In  error. 

POTTLB,  J.  Clarke  sued  the  Blakely  Arte- 
Edan  Ice  Company  In  trover,  alleging  that  the 
defendant  waa  In  possession  of  certain  ma- 
chinery need.  In  cnmectlon  wltti  an  ice  plant 


sold  by  the  Hnson  Ice  &  Coal  Company  to  the 
Union  Point  Ice  Company  to  which  the  sell- 
er had  reserved  title,  and  tliat  an  obligation 
for  a  part  of  the  purchase  money,  contfdning 
a  reservation  of  title  to  the  property  sued 
for,  had  been  duly  transferred  from  the 
Hoson  Ice  ft  Coal  Company  to  the  plaintiff. 
The  property  was  described  in  the  petition  as 
being  "all  the  iron  machinery,  such  as  boil- 
ers, cans,  piping,  ammonia  apparatus,  etc, 
situated  In  the  town  of  Blakely,  along  the 
line  of  the  Central  of  Georgia  right  of  way, 
and  heretofore  used  by  the  defendant  In  the 
manufacture  of  Ice;  said  machinery '  being 
the  same  machinery  whldi  was  sold  by  the 
Huson  Ice  ft  Coal  Company  to  the  Union 
Point  Ice  Company,  and  described  In  a  writ- 
ten retainer-title  note  for  the  sum  of  $900, 
dated  July  27,  1910,  and  payable  January  1, 
1911,  to  the  Huson  Ice  &  Coal  Company,  and 
signed  by  the  Union  Point  Ice  Company,  by 
Its  president,  and  recorded  in  the  office  of 
the  superior  court  of  Oreene  county,  on  Au- 
gust 6,  1910,  in  Book  8,  page  447."  The 
petition  was  demurred  to  on  the  ground  that 
the  property  sued  for  was  not  sufficiently 
descEibed,  and  tiiat  no  copy  of  the  instnunent 
upon  which  the  plaintiff  relied  In  support  of 
his  title  was  attached  to  his  petition.  By 
amendment  the  plaintiff  attached  a  docu- 
ment, dated  July  22,  1910.  recdttng  a  promise 
to  pay  the  Hnson  Ice  ft  Coal  Company  ttie 
sum  <a.  9900  principal,  togeUier  with  Interest^ 
and  attomey'B  fees  in  case  vS.  collection  by 
suit  The  instnunent  furOier  recited:  "And 
to  eecnre  the  payment  of  this  note,  I  hereby 
mortgage  and  conv^  unto  said  payee.  Its 
successors  and  assigns,  the  following  de- 
scribed property,  to  wit:  For  parchase 
money  <m  all  the  iron  loe  machinery, 
boiler,  cases,  piping,  ammonia  apparatus,  in 
pay  for  plant  at  Union  Point,  Oa.;  tihbr  note 
being  givra  for  pnrcihase  money  of  said  ma- 
chinery, and  title  to  same  to  remain  In  payee 
until  this  note  Is  paid  in  folL**  The  Inatm- 
ment  was  signed  as  follows:  "Wltnou  my 
hand  and  seal  the  day  and  year  above  writ- 
ten. Union  Point  Ice  Company  (L.  B.),  1^ 
J.  B.  Carlton,  President  In  presence  of  L. 
D.  Carlton,  Notary."  On  the  back  of  Qis 
document  was  the  following  transfer:  *7or 
value  received,  we  hereby  transfer  and  assign 
all  the  right,  title,  and  interest  we  have  in 
the  within  note,  together  with  the  security 
mentioned  in  said  note,  to  C.  A.  Clarke.  De-' 
cember  15, 19i0.  Huson  Ice  ft  Coal  Company, 
by  H.  T.  Huson,  Secretary  and  Treasurer." 
To  the  petition  as  amended  the'  defendant  de- 
murred on  the  following  additional  grounds: 
(1)  No  authority  is  alleged  or  shown  in  J.  EL 
Carlton,  president  of  the  Union  Point  Ice 
Company,  to  execute  the  paper  under  which 
the  plaintiff  claims  title ;  and  (2)  no  author- 
ity appears  in  Huson,  die  secretary  and 
treasurer,  to  convey  the  property  in  dilute 
to  the  plaintiff  for  the  Hnscm  Ice  ft  Coat 
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Company.  The  demtirrera  were  oTermled, 
and  the  defendant  excepted  pendente  lite. 
The  trial  resulted  In  a  verdict  for  the  plain- 
tiff for  the  principal  sam  of  $900,  |184^  In- 
terest, and  190  as  attomey'a  fees.  The  a^ 
tomey's  fees  being  rtricken,  Oie  verdict  was 
left  to  stand  with  the  princUial  and  Interest 
as  stated.  The  defendant's  motion  for  a  new 
trial  was  orerraled,  and  It  excepted. 

From  the  evidence  it  appears  Uiat  the  Hn- 
Bon  Ice  &  Goal  Cfmipaiiy  was  formerly  the 
owner  of  tiie  iffoperty  saed  for,  and  that  It 
opened  negotiations  with  the  Union  Point 
Ice  Company  for  the  sale  ut  the  property, 
and  the  following  terms  of  sale  were  agreed 
upon:  $10,000,  one  half  ot  which  was  paid 
in  cai^tal  stock  of  the  Union  Point  Ice  Co., 
the  other  half  to  be  paid  either  in  cash  or  in 
notes  given  for  stock  In  that  company.  Ac- 
cording to  ttw  testimony  in  behalf  of  the 
plaintiff  $4,100  was  paid  in  thla  way,  leav- 
ing a  -balance  of  $900  sUU  due.  Hnson,  one 
of  the  witnesses  fw  the  plaintiff,  testlfled, 
that  the  Hnson  Ice  &  Coal  Company  was 
given  a  note  for  9000,  whldi  be  thought  was 
for  tiie  balance  of  the  pnrcbase  price  due  on 
the  machinery;  that  Uils  note  was  tamed 
over  to  Carlton,  the  president  of  t^e  Union 
Point  Ice  Company,  and  that  the  paper  under 
which  the  plaintiff  claimed  title  was  glv^ 
in  renewal  of  this  note.  Clai^  testified  that 
he  bought  this  renewal  paper  ft>r  value  from 
Buson  loe  &  Coal  Company,  b^re  maturity, 
without  notice  of  any  defense  at  the  Union 
Pidnt  Ice  Company.  There  was  introduced 
In  evidence  an  atract  from  the  minutes  of 
the  board  of  directors  of  tbe  Union  Pcdnt  Ice 
Company,  of  July  26,  1010,  from  which  the 
following  appears:  "If  r.  J.  SL  Carltm  was  au- 
thorized td  renew  a  note  for  nine  unsold 
shures  in  the  plant  to  Hustm  Ice  &  Coal  Com- 
pany." These  minutes  do  not  appear  ever  to 
have  been  read  and  approved  by  Qke  direc- 
tors, but  Hnson  testified  that  the  directors, 
including  Carlton,  the  president,  were  present 
and  asBoited  to  tiie  resolution:  All  the  other 
dtrectojrs  testlfled  tiiat  the^  knew  nothing 
about  such  minutes;  that  no  antbority  was 
given  anybody  to  execute  a  paper  to  the 
Huson  Ice  &  Goal  Company,  and  that  as  a 
mattrar  of  fttct  the  Union  P<Ant  Ice  Company 
ms  not  indebted  to  the  Huson  loe  &  Coal 
Company,  In  any  sum.  Carlton  was  presi- 
dent, and  Huson  vice  president  of  the  Union 
Point  Ice  Company.  The  document  relied  on 
as  tbe  basis  of  the  plaintiff's' claim  of  title 
was  filed  for  record  within  SO  days  after  Its 
execution,  and  when  zeoorded  the  clerk 
omitted  to  record  the  words:  "Witness  my 
hand  and  seal  the  day  and  year  above  writ- 
ten ;"  so  that,  as  it  appeared  upon  the  itecord, 
the  paper  was  not  a  sealed  instrument^  though 
it  was  actually  executed  as  such.  Subse- 
quently to  the  execution  and  recording  of 
this  paper,  the  Union  Point  lea  Company, 
executed  a  conveyance  to  a  third  person  to 
secure  an  Indebtednesa  Under  this  con- 
vcoranoe  the  property  was  brought  to  sale 


and  by  an  arrangement  made  between  the 
Union  Point  Ice  Company  and  W.  A.  Hall 
and  others  (who  afterwards  formed  the 
Blakely  Artesian  Ice  Company),  the  property 
was  bought  In  by  Hall  and  his  associates. 
Hall  testified  that  at  the  time  of  the  pur- 
chase he  had  actual  knowledge  of  the  exist- 
ence of  the  paper  under  which  Clarke  claims 
tlUa  Although  at  the  time  of  this  sale 
Clarke's  paper  was  past  due,  he  made  no 
effort  to  enforce  collection,  but  wilted  some 
time  after  the  plant  had  been  set  up  in 
Blakely  and  brou^t  trover. 

[1]  1.  Tbe  desf^lptlon  of  the  property  sued 
for  was  suflSdently  definite.  Pepper  t. 
James,  7  Ga.  App.  618,  67  S.  E.  218. 

[2]  2.  It  was  not  essential  that  the  peti- 
tion should  affirmatively  set  forth  the  au- 
thority of  Carlton  as  president  to  execute 
the  paper  upon  whldti  the  plaintiff  relied. 
The  paper  was  under  seal  The  corporation 
had  authority  to  adopt  any  device  it  saw 
proper  as  a  seal  for  the  particular  occasion. 
Being  r^larly  executed  under  seal,  the 
presumption  was  that  the  president  had  au- 
thority to  execute  the  Instrument,  although 
this  presumption  was  rebuttable.  Nelson  v. 
Spence,  120  Oa.  35  (6),  68  S.  B.  697;  New 
York  Life  Ins.  Co.  v.  Rhodes,  4  Ca.  App.  25 
(5),  29,  60  S.  B.  828 ;  American  Investment  Co. 
V.  Cable,  4  Ga.  App.  106  (S,  4),  110,  GO  S.  E. 
1037;  Cannon  v.  Gorham,  136  Ga.  167  (3), 
71  S.  B.  142,  Ann.  Caa.  19120,  89;  8  Cook, 
OorporatloDB  (6th  Ed.)  S  722. 

[3]  3.  Tbe  transfer  on  the  ba<&  of  the  In- 
strum^t  to  the  plaintiff  was  adequate  to 
transfer,  not  only  the  Indebtedness,  but  also 
the  title,  and  was  sufficient  to  enable  the 
plaintiff  to  maintain  trover  for  the  recovery 
of  the  property.  Dawson  v.  English,  8  Ga. 
App.  585,  69  a  B.  1133;  West  Yellow  Pine 
Co.  V.  Eendrick,  9  Oa,  App.  350,  71  S.  E. 
604 ;  Townsend  v.  Southern  Product  Co.,  127 
Oa.  342,  66  a  B.  436,  119  Am.  St  Bep.  34a 
This  transfer,  ^gether  with  the  possesion 
of  tbe  paper,  was  sufficient  evidence  of  the 
plaintiff's  title,  and  the  petition  was  not  de- 
murrable on  the  ground  that  It  did  not  ap- 
pear therefrom  that  Huson  had  authority  to 
transfer  the  paper  In  behalf  of  the  corpora- 
tion. See  Sheffield  v.  Johnston  County  Sav- 
ings Bank,  2  Ga.  App.  221,  68  S.  B.  386. 

[4]  4.  It  is  further  suggested  that,  inas- 
much as  the  instrumeut  executed  by  Carlton 
was  defectively  recorded,  its  record  could 
not  operate  as  constructive  notice  to  those 
under  whom  the  defendant  claims  title,  and 
who  hold  a  conveyance  Junior  In  date  to  the 
paper  under  which  the  plaintiff  claims  title. 
This  paper  took  effect  as  against  third  per- 
sons without  notice  from  the  time  it  was 
filed  for  record;  and,  to  operate  as  notice, 
it  was  not  essential  that  the  clerk  should 
have  recorded  It  at  all,  nor  does  the  fact 
that  it  was  defectively  recorded  prevent  it 
from  being  notice  to  third  persons.  Durrence 
V.  Northern  National  Bank.  117  Ga.  385,  43 
&  XL  726;  Wadley  liUmber  Co.  t.  Lott,  130 
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Ga.  ISfi;  141,  60  a.  ID.  886.  TUb  beliic  so, 
the  defendAnt  cannot  stand  on  tbe  propodtlon 
that  Ball  and  Ids  anodatea  were  porchasen 
witb  notice  from  persona  wltbont  notice. 

[R]  S.  WbUe  tile  paper  tnuufened  to  daike 
bwe  on  Its  face  preann^Te  evidence  of 
the  aathorlty  of  the  corporation  tor  its  ex- 
ecation,  Qda  vaa  a  rebnttable  iweaamptloii, 
and  tbe  defendant  waa  not  precluded  from 
showing  that  the  ivesldent  ct  the  oorpoxa* 
Uon  had  no  anthorlty  to  ezecnte  the  In- 
■  strnment  In  Ita  behalf.  "The  mere  fact  that 
a  deed  had  a  corporate  seal  attached  does 
not  make  It  the  act  of  the  corporation,  un- 
less the  seal  was  placed  to  It  by  some  one 
aathorlsed."  l  Clark  &  Marshall  <ia  Prlrate 
Corporations,  SIO.  The  presumption  of  aa- 
thorlty to  execute  an  instrument,  arising 
from  the  fact  that  the  corporate  seal  was  at- 
tached thereto,  may  be  overthrown  by  proof 
that  the  seal  was  affixed  without  proi>er 
authority  from  the  board  of  directors,  or 
some  other  duly  authorized  corporate  agent. 
3  Cook  on  Corporations  (6th  Ed.)  S  722.  "The 
president  of  a  corporation  baa  not  power, 
by  reason  of  bis  office  alone,  to  bay,  sell,  or 
contract  for  the  corporation,  nor  to  control 
its  property,  funds,  or  management.  His 
duty  Is  merely  to  preside  at  meetings  of  the 
board  of  directors,  and  to  perform  only  such 
other  duties  as  the  by-laws  or  resolutions  of 
the  board  of  directors  may  expressly  au- 
thorize." Id.  I  716;  Brown  t.  Bass,  132  Oa. 
41,  43,  63  S.  E.  788;  Minn.  Lumber  Co.  T. 
Hobbs  &  Livingston,  122  Ga.  20,  24,  49  S. 
E.  783;  OcUla  Southern  B.  Co.  v.  Morton, 

13  Ga.  App.   ,  70  S.  B.  480.    It  follows 

that  the  mere  fact  that  one  may  be  des- 
ignated by  the  stockholders  as  the  president 
of  the  corporation  does  not  confer  upon  blm 
either  actual  or  presumptive  authority  to  ex- 
ecute a  contract  In  behalf  of  the  corporation. 
His  actual  authority  Is  only  such  as  Is  con- 
ferred either  by  tbe  by-laws  adopted  by  the 
stockholders  or  by  resolutions  of  the  board 
of  directors  duly  passed.  The  only  authority 
conferred  upon  the  president  by  tbe  by-laws 
of  tbe  Union  Point  Ice  Company  to  tbe  presi- 
dent was  to  preside  over  tbe  stockholders' 
and  directors'  meetings.  The  general  man- 
ager was  given  the  authority  to  manage  the 
Ice  plant,  and  the  secretary  and  treasurer 
was  directed  to  sign  all  vouchers,  i^reements, 
and  other  Important  papers,  and  make  pur- 
chases and  sales  for  the  corporation. 

The  minutes  of  the  board  of  dlrectiva  must 
therefore  be  looked  to,  to  detenhlne  what 
actual  authority  Carlton  had  to  execute  the 
contract  upon  wUdi  the  plaintlfE  relied.  It 
la  conceded  that  no  such  actual  authority  was 
conferred  by  the  directors,  unless  It  be  en>> 
braced  In  the  minutes  of  July  26th  referred 
to  In  the  8tateni»t  of  facta.  Carlton  himself, 
and  aH  the  directors,  teetl&ed  that  he  had 
no  authority  from  tbe  directors  to  execute 
the  paper;  and  Huson,  the  chief  witness 
for  the  plaintUf  on  this  question,  did  not 
79S.E^-84 


claim  Garltoa  had  any  actual  authority,  un- 
less It  was  conferred  by  the  directors  at 
the  meeting  above  mentioned.  The  auesUon 
of  the  ivesidenf  8  authority  to  execute  this 
paper  must  therefore  depsiid  upon  the  con- 
struction ot  this  resolution  of  tbe  board  of 
directors.  By  It  Carlton  was  "authorized  to 
renew  a  note  for  nine  imsold  shares  in  the 
plant  to  Hu8(m  Coal  &  Ice  Company."  Noth- 
ing Is  said  about  the  execution  ot  any  title 
to  the  property  as  security  for  tbe  debt ;  nor 
does  this  resolution  confer  express  author- 
ity upon  Carlton  to  pledge  any  of  the  cor- 
poration's iffoperty  as  security  for  the  pay- 
ment of  this  debt  It  Is  true  be  was  author- 
ised to  renew  a  note.  On  its  face  he  had 
authority  to  eEecnteonly  an  ordinary  promise 
to  pay  without  security;  and  If  nothing 
more  had  appeared.  It  would  be  clear  that  no 
authority  bad  been  conferred  upon  the  pres- 
ident to  execute  any  paper  in  which  the 
Huson  Coal  &  Ice  Company  should  have  title 
to  any  of  the  corporation's  property.  If  it 
had  appeared  that  tbe  note  previously  ex- 
ecuted to  the  HusoD  Coal  &  Ice  Company 
for  $900  was  one  in  which  that  company  re- 
tained title  to  the  property  sold  to  the  Union 
Point  Ice  Company,  then  It  would  be  clear 
that  the  authority  had  been  conferred  upon 
Carlton  to  execute  a  new  paper,  in  which 
title  would  be  retained  in  the  payee  of  tbe 
note.  But  nothing  of  this  sort  appeared 
from  the  evidence.  .  All  that  appeared  on 
this  subject  is  from  the  following  testimony 
of  Huson :  "I  was  at  this  meeting  July  26th 
also  September  19th.  I  was  there  when  Mr. 
Cunningham  made  the  motion  to  raise  $3,500 
and  when  the  motion  was  made  to  pay  me 
the  ¥900.  I  remember  the  motion  very  clear- 
ly. Mr.  Cunningham  made  a  motion  to 
authorize  Mr.  Carlton  to  borrow  f3,600,  and 
another  to  renew  a  note  for  ¥900  that  I  had. 
It  was  a  note  for  $900  that  the  Union  Point 
Ice  Company  gave  Huson  Ice  &  Coal  Com- 
pany, which  I  think  I  turned  over  to  Mr. 
Carlton.  I  think  it  was  given  for  tbe  pur- 
chase of  this  machinery.  I  haven't  got  It 
now."  To  meet  the  apparent  want  ot  au- 
thority In  Carlton  as  evidenced  by  the  reso- 
lution of  the  board  of  directors,  it  was  in- 
cumbent upon  the  defendant  to  show  there 
had  been  an  original  note  containing  a  re- 
tention of  title,  which  Carlton  was  author- 
ized to  renew.  All  except  Huson  testified 
affirmatively  that  no  such  note  was  executed. 
And  Huson  testified  merely  that  he  had  had  a 
note  for  $900.  but  did  not  testify  that  this 
note  contiiined  a  retention  of  title  to  the 
property  in  the  payee.  This  being  so,  the  evi- 
dence demanded  a  finding  that  Carlton  bad 
no  actual  aathorlty  to  aeente  the  paper  up- 
on which  tbe  plaintifl  relied.  When  a  cor- 
por^lon  authorises  ite  president  to  borrow 
money,  the  iwesidait,  when  acting  as  agent 
of  the  corporation  to  carry  out  such  author- 
ity, should  be  held  strictly  to  ite  terms.  Mon- 
roe T.  Arnold,  108  Ga.  440  (4),  84  S.  B.  176. 
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The  defendant  relies  on  the  doctrine  stat- 
ed In  10  Cfc  TW,  11S2,  to  the  efface  that 
"the  power  to  borrow  money  carries  with  It, 
by  necessary  Implication,  the  power  to  give 
the  osnal  security  for.  the  loan."  The  author 
was,  howerer,  dlscasslnf  the  power  of  the 
corporation  aa  contained  In  Its  charter,  and 
sUnply  stated  the  rale  tliat,  where  a  corpo- 
ratUm  has  In  Its  charter  the  power  to  borrow 
money,  It  has  the  Incidental  power,  by  neces- 
sary Implication,  to  do  any  act  necessary  to 
enable  It  to  borrow  the  money,  such  as  give 
security  therefor.  The  subject  there  onder 
dlscusBion  was  the  ultra  vires  power  of 
corporations,  and  not  intra  vires,  aa  In  this 
case,  and  Is  quite  a  different  thing  from 
mere  authority  conferred  by  the  corporation 
on  an  agent  to  execute  a  note  for  the  pay- 
ment of  an  Indebtedness  of  the  corporation. 
The  authority  to  pledge  the  property  of  the 
corporation  as  security  for  a  note  will  not  be 
implied  from  the  mere  authority  to  one  of  its 
officers  to  execute  the  not& 

[I]  0.  The  defendant  Invokes  the  well-set- 
tled rule  that,  where  a  corporation  holds  out 
a  person  as  its  officer,  it  is  Ix>und  by  any 
act  apparently  within  the  scope  of  his  au- 
thority, notwithstanding  a  limitation  upon 
the  power  of  the  officer  by  a  by-law  or  other- 
wise, not  known  to  a  party  dealing  with  him 
as  su(^  Johnson  v.  Wazelbaom  Co.,  1  Qa. 
App.  611,  68  S.  06.  It  reUes  also  upon  the 
well-settled  rule  that  a  person  who  has  held 
out  another  as  his  agent,  and  thus  Induced 
third  persons  to  deal  with  him  as  such.  Is 
estopped  as  to  third  persons  from  denying 
the  agency.  Flt^erald  Cotton  Co.  t.  Farm- 
ers* Sni^ty  Co.,  3  Ga.  App.  212,  69  S.  B.  718. 
We  have  already  seen  that  the  power  to 
execute  contracts  is  not  within  the  apparoit 
scope  of  the  authority  of  the  president  of 
a  corporation;  nor  Is  there  anything  In  the 
evidence  to  authorize  the  application  of  the 
principle  of  estoppel  .by  reason  of  the  fact 
that  the  Union  Point  Ice  Company  held  Carl- 
ton out  as  Its  general  agent,  having  power  to 
execute  contracts  In  its  behalf. 

[1]  It  does  appear,  from  extracts  from  the 
minutes  of  the  directors  at  various  times, 
that  Carlton  was  anthorized  from  time  to 
time  to  borrow  money.  In  some  ^*"»tsni^ 
he  was  anthorlaed  specifically  to  ssecnte 
a  mortgage  or  a  secotlty  deed,  and  In  others 
the  authority  was  conferred  upon  him  Omvly 
to  borrow  money.  Bnt  In  evory  case  the 
person  from  whom  the  loan  was  to  be  ob- 
tained was  mentioned,  and  the  terms  of  the 
loan  were  stated.  The  mere  Act  that  a  coi^ 
poratlim  may,  on  several  oecaaimu,  have 
conferred  specific  anttiori^  npon  an  agent 
to  execute  a  particular  contract  or  make  a 
particular  loan  upon  stated  tavaa  does  not 
authorise  the  Inference  that  he  had  gen- 
eral anthorlty  to  contract  in  behalf  at  the 
corporation,  tfther  for  ttie  purpose  of  bor- 
rowing money  or  for  any  other  pnrpoee,  bat. 


on  the  contrary,  the  Infeirence  of  a  lack  of 
general  authority  woold  arias.  The  appoint- 
ment by  a  corporation  of  a  qwdal  agent  for  a 
special  purpose,  no  matter  how  often  made, 
does  not  anthMlie  othw  persons  to  deal  with 
htm  upon  the  theory  that  he  la  a  geiietal 
agent  of  the  corporation,  with  power  to  con- 
tract in  Its  bdial^  or  estop  the  corporatliHi 
or  Its  privies  from  challenging  the  power  of 
the  agent  to  oeeute  a  contract  which  tbm 
directors  had  given  him  no  authority  to 
makft  There  was  no  evidence  authorizing  a 
charge  to  the  Jury  on  the  subject  of  estoppel 
by  reason  of  the  fact  that  the  corporation 
had  held  out  Carlton  a«  its  .  general  agent 
having  apparent  authority  to  execute  the 
contract^  and  the  Inatructlona  of  the  trial 
Judge  upon  this  subject  were  erroneous. 

[7J  7.  The  foregoing  deals  with  the  mate- 
rial Questions  which  will  likely  arise  upon 
another  trial.  Some  of  the  Instructions  of 
the  trial  Judge  were  not  in  accordance  with 
the  rulings  here  announced,  and  those  requests 
to  charge  whidi  s^  out  principles  of  law 
In  harmony  with  these  rulings  should  have 
been  given.  The  main  ground,  however,  upon 
which  the  Judgment  of  reversal  is  based  la 
that  there  was  no  evidence  to  authorize  the 
finding  that  Carlton  had  authority  to  bind 
the  corporation  by  the  conveyance  of  title 
upon  whl<^  the  plaintiff  relied.  We  do  not 
mean,  of  course,  to  ludd  that  the  plaintiff 
could  not  recover  against  the  Union  Point 
Ice  Company,  upon  the  note  as  an  evidoice 
of  indebtedness.  This  question  he  muat  test 
In  a  different  forum. 

Judgment  reversed. 

BUSSELL^  J.,  dissents. 


HUMFHRBT  et  si.  v.  JOHNSON  et  aL 
J0HK80N  «t  al.  v.  HUMPHBBY. 
(Nob.  4,734,  4,786.) 
(Conrt  o<  Appeals  of  Georgia.   Oct  7,  lfil&) 

1,  Jusncas  of  raa  Pback  (U  141, 196»)— Af- 

PKAL — J  UBI8DICTI0H— GEBnoaABX. 

An  appeal  to  the  superior  court  will  not  lie 
from  a  Juoipnent  of  a  justice's  court  establishing 
copies  of  lost  office  papers,  notwltbstandlnc  the 
papera  compose  a  part  of  a  record  In  a  soft  In- 
volving a  claim  above  $S0 ;  but  cer^nui  Is  the 
remedy. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  CenL  Dig.  H  46)'-476.  762-787; 
DecDMni  141,  196.*] 

(Additional  Bi/ttdbut  bg  Editorial  Staff.) 

2.  JU813CB8  or  THE  PBA.CI  U  141*>— APFBAZ.— 

jDKISDICnONAL  AJCOUHT. 

The  question  whether  the  amount  is  Involv- 
ed BUilldent  to  give  Jurisdiction  on  appeal  from 
a  Justice's  Judgment  must  be  determined  br  the 
summons  and  the  cause  of  action  thereto  at- 
tached. 

[Ed.  Note.— For  other  casei,  see  Justices  of 
the  Peace,  Cent  Dig.  H  467-476;  Dee.  IHg.  1 

141.*] 
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Error  from  Superior  Court,  Fulton  Ckmnty; 
W.  D.  BUla,  Judge. 

Motion  before  a  Justice  of  the  peace  by 
Charile  Johnson  and  others  against  SL  J. 
Humphrey,  admlnlatratriz,  to  establish  cop- 
ies of  lost  papers.  Judgtoent  for  movant, 
and  respondents  appealed  to  the  superior 
court,  and,  from  a  refusal  of  the  superior 
court  to  dismiss  the  a^eal,  die  movant  by 
cross-bill  of  exceptions  brings  the  question 
to  the  Oourt  of  Appeals.  Judgment  on  ciobs- 
blU  of  excepttons  reversed,  and  main  Mil 
dismissed. 

Lavender  R  Bay,  of  Atlanta,  for  plaintiff 
error.  Simmous  &  Simmons  and  O.  L.  Pet- 
tlgrew,  all  of  Atlanta,  for  defaidants  in  er^ 
ror. 

HHJX  (X  J.  A  motion  waa  made  In  wilt- 
ing by  Charlie  Johnaon  before  A.  A.  Jones, 
a  Jiu^ce  of  the  peace  In  and  for  the  722d 
district  O.  M.,  Fnlton  oounty,  Qa.,  at  the 
August  term,  1911.  of  tiie  Justloe's  court,  to 
establish  alleged  lost  papers,  to  wit:  A  i^m- 
issory  note,  payable  to  one  W.  A.  Smith,  tor 
the  principal  sum  of  $100,  with  a  credit  of 
thereon,  signed  by  W.  P.  Humphrey;  an 
original  summons,  and  entry  of  service  there- 
on,  directed  to  E.  J.  Humphrey,  as  adminis- 
tratrix of  the  estate  of  W.  P.  Humidirey, 
deceased;  affidavit  in  forma  pauperis,  filed 
on  appeal  by  the  defendant  from  the  judg- 
ment of  the  Justice  of  the  peace;  verdict  of 
the  Jury  on  appeal,  and  Judgment  of  the  Jus- 
tloe  entered  ni>on  said  verdict — which  were 
claimed  by  the  movant  to  be  parts  of  the 
record  In  a  prior  case  disposed  of  by  a  for- 
mer justice  in  and  for  the  same  district  in 
the  year  1897.  It  was  prayed  that  the  copy 
Judgment  when  eetabllsbed  be  amended  nunc 
pro  tunc,  so  that  the  judgment  should  be 
against  H.  J.  Humphrey,  as  administratrix 
of  the  estate  of  W.  P.  Humphrey,  and  not 
against  her  Indivldnally.  The  rlj^t  to  file 
the  motion  to  have  the  papers  established 
was  based  by  the  movant  upon  the  ground 
that  they  pertained  to  the  muniments  of  title 
to  a  certain  lot  of  land,  which  title  he  was 
defending  In  a  suit  in  the  superior  oourt  of 
If^lton  county,  filed  by  the  heirs  at  law  at 
the  maker  of  the  note.  Copies  of  the  mov- 
ant's petition,  attached  to  a  summons  of  the 
Jastice  of  the  peace,  were  served  upon  the 
administratrix  of  W.  P.  Humphrey,  deceased, 
and  the  heirs  at  law  of  W.  P.  Humphrey, 
calling  upon  them  to  show  cause  why  the 
prayers  of  the  petitioner  should  not  be  grant- 
ed and  the  papers  established  and  the  cor- 
rections nunc  pro  tunc  made.  The  adminis- 
tratrix and  the  heirs  at  law  responded  to 
tbe  rule  and  resisted  the  establishment  of 
the  pai>ers  upon  the  ground,  among  others, 
that  there  never  were  such  original  papers, 
and  resisted  the  amendment  nunc  pro  tunc 
upon  the  ground  that,  if  there  ever  were  such 
original  papers,  tbe  proceedings  were  against 
the  administratrix  Individually,  as  the  docket 


of  the  justice  of  the  peace  showed,  and  not 
against  her  'as  administratrix  of  the  estate 
of  W,  P.  Humphrey,  deceased.  Upon  the  trial 
of  the  issue  thus  raised,  the  Justice  of  the 
peace  found  for  the  movant,  establishing  the 
papers,  and  entered  nunc  pro  tunc  correc- 
tions on  the  Judgmoat,  maldng  it  a  judgment 
against  E.  J,  Humphrey  as  administratrix 
of  the  estate  of  W.  P.  Humphrey  instead  of 
against  her  individually.  Tbe  respondents 
appealed  to  a  Jury  in  the  superior  court,  and 
in  that  court  the  movant  made  a  motion  to 
dismiss  the  appeal  upon  the  ground  that  the 
superior  court  was  without  Jurisdiction  on 
appeal  but  that  certiorari  was  tbe  proper 
method  of  bringing  the  proceeding  before  the 
superior  court  for  review.  The  court  over- 
ruled  the  motion  to  dismiss,  and  the  movant 
excepted  pendente  lite  and  by  cross-bill  of 
exceptions  brings  the  question  to  the  Court 
of  Appeals  for  adjudication.  The  decision 
that  we  have  reached  in  the  consideration 
of  the  question  raised  in  the  cross-bill  of  ex- 
ceptions leaves  nothing  remaining  to  be  con- 
sidered by  this  court;  hence  the  brief  state- 
ment of  the  facts  as  set  forth  in  the  opinion 
is  all  that  is  necessary  to  an  understandlnc 
of  tbe  case  as  decided  by  ttiis  oourt 

[1]  Ihe  right  of  appeal  in  any  case  Is 
founded  upon  express  legislative  ^lactmenL 
2  Cyc.  607;  Hendrlx  v.  Mason,  70  Oa.  623; 
Cunningham  v.  U.  8.  Loan  Co.,  109  Ga.  61^ 
619,  84  S.  SL  1024;  Fontano  T.  Moslem,  121 
Ga.  46,  48.  48  8.  B.  707;  De  Lamar  v.  Dol- 
lar, 128  Ga.  67,  66, 67  &  E.  85 ;  Alabama  By. 
Co.  V.  Yentress,  149  Ala.  668,  668^  42  Sooth. 
1017.  The  constitatlcinal  provision  allowing 
an  qipcal  to  a  J1117  in  the  niperior  court,  un- 
der snCh  regulations  mm  abould  be  preKrib- 
ed  Igr  law,  did  not  become  operative  until 
legislative  action  prescribing  regulations. 
"The  anMBate  jnledletlon  of  tlie  snperlw 
court  must  be  exsrdsed,  and  can  only  be 
exercised,  in  waxAi  cases  as  are  provided  by 
law."  De  Lamar  v.  Dollar,  supra.  Hence, 
unless  proTlslon  for  appeal  to  a  Jury  In  tlie 
superior  court  Is  contained  in  tbe  Code  in 
the  class  of  cases  under  consideration,  no 
appeal  can  lie,  but  some  other  remedy  must 
be  invoked,  to  review  tbe  Judgment  of  the 
lower  court  Tme,  the  Constltutton  pro- 
vides as  to  eases  in  JnsUce's  courts  that  *in 
all  cases  there  may  be  an  ai^)eal  to  a  Jury 
in  said  court  m  an  appeal  to  the  superior 
court  under  audi  regulations  as  may  be  pre- 
scribed by  law**  (Civil  Code,  |  6624) ;  yet,  as 
we  have  seen  In  the  Case  of  Hendrlx  v.  Ma- 
son, supra,  this  provision  of  the  Constitution 
is  not  self-executing,  and,  until  these  regula- 
tions are  prracribed  by  the  Legislature,  no 
appeal  will  lie,  and,  of  course,  then  will  lie 
only  when  the  regulating  statute  has  been 
complied  with. 

Section  4742  of  the  Civil  Code  provides 
that:  "Where  the  sum  claimed  exceeds  fifty 
dollars,  the  law  of  appeals  from  the  Justice 
court  to  the  superior  court  shall  be  the  same 
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as  contained  In  tbla  Code."  Section  4738 
prorUea:  *'Elther  party  being  diBsatlsftoa 
with  the  judgment  of  the  justice  of  the 
peace  or  notary  public,  and  upon  all  c<m- 
feeslons  of  Judgment,  provided  the  amount 
claimed  Ih  said  suit  la  over  fifty  dollars, 
may,  as  a  matter  of  lij^t,  enter  an  appeal 
from  said  judgm^t,  within  four  days  (ex- 
clnaiTe  of  Sundays)  otter  the  roiditlon  of 
such  judgment,  under  the  same  roles,  regu- 
lations, restrictions,  and  llahUities  as  are 
provided  on  the  subject  of  appeals."  Sec- 
tion 4998  says :  "In  all  <!Mi  cases  tried  and 
determined  by  a  county  Judge,  or  a  justice 
of  the  peace,  or  a  notary  public  who  Is  ex 
officio  a  justice  of  the  peace,  and  on  all  con- 
fessions of  judgments  before  either  of  said 
ofilcers,  where  the  sum  or  property  claimed 
is  more  than  fifty  dollars,  either  par^  may, 
as  a  matter  of  right,  enter  an  appeal  to  the 
superior  court" 

From  a  reading  of  the  foregoing  sections 
It  will  be  seen  that,  to  authorize  an  appeal 
from  the  judgment  of  a  justice  of  the  peace 
to  the  superior  court,  an  essential  requisite  is 
that  the  sum  or  property  claimed  in  the  case 
shall  be  for  an  amount  above  f50.  See,  also, 
Toole  V.  Edmondson,  104  Oa.  776,  783,  31 
S.  E.  2S,  where  Justice  Cobb  laid  down  rules 
r^ulatlng  the  right  of  appeal  and  certiorari. 

[2]  In  a  justice's  court  this  question  of 
the  amount  involved  in  a  suit,  and  the  na- 
ture and  character  of  a  suit,  must  be  deter- 
mined by  the  summons  and  the  cause  of  ac- 
tion thereto  attached.  Singer  BIfg.  Go.  v. 
Martin,  75  Ga.  570;  Bell  v.  Davis.  93  Ga. 
233, 18  S.  E.  647,  and  cases  dted.  Hence,  If 
no  amount  Is  claimed  (as  appears  from  the 
summons  and  the  petition  thereto  attached 
In  the  present  case),  or,  if  claimed,  is  under 
$50,  no  appeal  will  lie  to  the  superior  court 
The  summons  in  the  present  case  directs  that 
the  defendants  "show  cause,  if  any  they 
have,  why  the  prayers  of  the  foregoing  and 
attached  petition  should  not  be  granted." 
The  prayers  of  the  petition  (as  set  forth  in 
the  statement  of  facts  in  this  opinion)  are 
for  the  establishment  of  copies  of  certain 
named  papers  and  for  the  amendment  nunc 
pro  tunc  of  one  of  them. 

It  is  contended,  however,  that  as  the  copy 
of  the  judgment  which  the  petition  seeks  to 
establish  shows  that  the  judgment  is  for  $45 
principal,  $0.36  Interest  and  $4.50  attorney's 
fees,  aggregating  $58.86,  the  present  proceed- 
ing Is  a  claim  involving  an  amount  above 
$50,  and  therefore  an  appeal  to  the  superior 
court  will  lie.  This  was  a  proceeding  under 
section  5312  of  the  Civil  Code  (Eagle  Mfg. 
Co.  V  Bradford,  67  Ga.  249;  Bell  v.  Bow- 
doln,  109  Ga.  209,  34  S.  E.  339).  except  that 
notice  was  given  to  the  adverse  parties  to 
the  suit  pending  In  the  superior  court — a 
method  of  procedure  approved  by  the  Su- 
preme Court  in  the  case  of  Cleghorn  v.  John' 
son,  69  Ga.  369,  372.   See,  also.  Wlmberly  v. 


Mansfield,  TO  Ga.  783,  780,  Qoamhan  v.  Bow- 
land.  90  Oa.  280,25  8.  B. 647.  Selph  r.  Selph, 
186  Ga.  740,  72  8.  EL  81,  where  the  copies 
whidi  the  noorants  soutfit  to  establish  were  to 
he  used  in  separate  aetifflia  then  pendhig.  The 
purpose  of  this  proceeding  was  to  eetabUsh 
coides  of  of&ce  papers  in  a  finmer  suit  (dr- 
U  Ciode,  I  681S)  to  be  used  by  tlie  movant 
In  a  case  pending  In  the  superiw  eourU 
Only  In  cases  of  this  diaractCT,  or  where 
It  Is  sought  to  establish  the  ctqries  sought 
for  the  purpose  of  completing  the  records 
on  file,  will  a  court  establish  o^ies  of  papers 
belonging  to  a  case  which  has  been  disposed 
of.  If  it  were  not  for  the  pending  suit  filed 
In  the  superior  court  by  the  heirs  at  law  ot 
W.  P.  Humidirey  against  the  movant,  this 
proceeding  to  establish  copies  would  not 
have  been  instituted.  The  mere  fact  that 
the  face  of  the  judgment  a  copy  of  which 
it  is  sought  to  establish,  sets  forth  Items 
aggregating  an  amount  above  $50  does  not 
alter  the  nature  and  character  of  the  pro- 
ceeding. These  are  allegations  of  descrip- 
tion and  not  of  jurisdiction.  The  several 
Items  appearing  on  the  face  of  a  judgment 
are  marks  of  Identity  of  the  judgment  with- 
out which  a  description  would  be  difficult 
and  merely  general,  for  aside  ttom  the 
amounts  recovered  in  a  judgment  efipedally 
where  the  terms  "defendant"  and  "plaintiff" 
are  used,  there  remains  no  mark  of  identity 
dlCFerentiating  it  from  other  documents  oC 
like  character ;  the  formalities  of  judgments 
b^ng  common  to  all.  The  payment  of  $68.80 
to  the  parties  to  whom  the  summons  was 
directed  would  not  answer  the  demand  of 
the  summons ;  nor  would  the  payment  of  any 
other  sum  do  so.  The  loss  of  the  papers 
Is  the  complaint  and  the  establishment  of 
copies  of  the  same,  as  prayed  for  In  the  peti- 
tion and  referred  to  In  the  summons,  is  the 
only  remedy  that  will  meet  this  demand. 
The  proceeding  being  such  as  does  not  in- 
volve a  claim  for  a  sum  or  property  above 
$50,  an  appeal  to  the  superior  court  from  the 
Judgment  of  the  justice  of  the  peace  is  not 
allowable.  Therefore  the  motion  to  dismiss 
the  appeal  should  have  been  sustained. 
There  is,  however,  provided  in  the  Code  a 
method  of  review  In  the  superior  court  of 
judgments  of  justices  of  the  peace  and  other 
Inferior  Judicatories;  and  that  is  by  certio- 
rari.   See  secUons  6514.  4748,  4849  (4),  5180. 

Judgment  on  cross-bill  of  ezcepUons  re- 
versed; main  hill  dismissed. 


0.  L.  HABDWIOK  &  CO.  r.  CASH  et  aL 
(Supreme  Court  of  GeorsAa.    Sept  2d,  1913.) 

(8vnabu$  by  the  Court.) 

1.  Execution  (S  2*)  —  Abbionhknt  bt  Shbs- 
iff—Validitt. 

A  sheriff,  who  has  in  bis  hands,  for  the  pur> 
pose  of  making  money  thereon,  an  execution  Is- 
sued upcm  a  Judgmoit  rendered  by  a  court  has 
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DO  authority,  upon  receiving  the  amount  of  tho 
execution  from  a  Aird  person,  to  transfer  the 
execution  to  him,  bo  as  to  enable  him  to  claim 
thereunder  the  proceeds  of  the  sale  of  the  prop- 
erty of  the  defendant  in  exeeotion,  made  under 
the  lery  of  an  execution  lasoed  upoo  a  prior 
jndfrment  obtained  against  him.  See  Giv.  Code 
mo,  S  6969. 

[Ed.  Mote.— For  other  cases,  see  Execution, 
Cent  Dig.  8  2 ;  Dec  Dig.  S  2.*} 

2.  ExnnmoN  d  2*>— Aflaiamanr  bt  Sbbb- 

Acondingly,  where  a  sheriff  bad  In  bis 

taods  money  arising  from  the  sale  of  personal 
property  sold  by  virtue  of  fja  attactiment  levied 
thereon,  and  a  rule  was  brought  against  him  by 
a  third  person,  claiming  the  money  as  the  trans- 
feree onder  an  execution  older  than  the  attach- 
ment, and  on  the  trial  it  appeared  that  the 
third  person,  claiming  tbe  money  as  transferee, 
paid  to  the  sheriff  the  amount  dae  on  the  prior 
execution,  and  had  the  sherifE  transfer  it  to  bim, 
without  the  authority  of  the  plaintiff  In  execu- 
tion, or  of  any  one  authorised  by  such  plaintiff, 
and  the  transfer  was  not  ratified  by  the  plaintiff 
in  execution,  this  amounted  to  a  settlement  of 
the  execution,  and  did  not  transfer  it  to  the 
third  person. 

(a)  without  express  authority,  a  sheriff  can- 
not transfer  a  fi.  fa.  in  his  hands  for  collection. 

[Kd.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  |  2 ;   Dec.  Dig.  f  2.*] 

3.  Vebdici  and  Denial  ov  Kkw  Tbial  Ap- 

PBOVKD. 

The  undisputed  evidence  in  the  caae,  and 
the  application  of  the  l^al  principles  above  an- 
nounced, demanded  a  verdict  in  behalf  of  the 
plaintiffs  in  attachment,  and  the  court  erred  in 
refusing  a  new  trial. 

4.  Motion  fob  Nbw  Tbial. 

It  is  tuuMceBsary  to  decide  the  other  ques- 
tions made  in  the  motion  for  a  new  triaL 

Enor  from  Superior  Ck>urt,  Whitfield  Conn- 
ty:  A  W.  mte,  Jadlse. 

On  B  rule  asBlsst  the  sheriff  to  distribute 
money  arising  from  sale  of  personal  property 
of  Mrs,  Mary  Evans  under  an  attachment  in 
fovor  of  O.  Jj.  Hardwick  &  Oo.,  J.  M.  Uisb 
claimed  as  transferee  of  an  execntlon  in  fav- 
or of  the  WilUam  Barr  Dry  Goods  Company 
against  a  portkm  of  Oie  money.  Judgment 
for  Cash,  and  Hardwick  ft  Co.  bring  error. 
Reversed. 

A  rale  was  brought  against  the  sheriil  to 
distribute  money  In  his  hands  arl^g  from 
the  sale  of  certain  personal  property  of  Mrs. 
^lary  Evans  under  an  attachment  in  ftvor 
of  Hardwick  &  Co.,  J.  M.  Cash  claiming  to 
be  the  transferee  of  an  execution  in  favor  of 
William  Barr  Dry  Goods  Company  against 
a  portion  of  the  money  in  the  bands  of  the 
sheriff.  Hardwlck's  attachment  Issued  on 
June  9,  1908,  and  was  levied  on  June  10. 
1908.  The  Judgment  in  favor  of  William 
Barr  Dry  Goods  Company  was  obtained  on 
November  21,  1907,  and  <ffecutlon  issued  on 
December  2,  1907.  There  is  no  evidence  In 
the  record  that  the  execution  was  ever  en- 
tered upon  the  general  execution  docket,  ex- 
cept the  statement  by  the  attorney  for  Hard- 
wick that  the  docket  showed  It  had  been  en- 
tered, but  no  date  Is  given  of  this  entry.  The 
following  receipts  appeared  upon  the  execu- 
tion: 


*forotbw 


"n06.00.  Received  of  X  H.  GUhert,  sberifC, 
one  hundred  and  five  dollars,  full  balance, 
principal  and  interest,  due  on  the  within  fl. 
fa.,  this  Feb.  5,  liX».  J.  M.  Rudolph,  PlaiA- 
tifTs  Attorn^." 

"Geoi^a,  Whitfield  County.  Received  from 
J.  M.  Cash  the  sum  of  $153.31,  being  the  re- 
mainder doe  and  payment  In  full  of  all  prin- 
cipal, interest,  costs,  Inclusive  of  ¥35.00  paid 
to  F.  K.  McCutchen  for  storage;  and  the 
within  fl.  fa.  transferred  to  said  J.  M.  Cash 
so  far  as  the  office  of  sheriff  authorizes  me 
to  transfer  same,  together  with  all  rights 
thereunder  vested  in  the  original  plalnUCTs, 
this  being  intended  to  operate  as  a  full  re- 
ceipt In  settlement  of  the  within  fi.  fa.  This 
February  2.  1909.    J.  H.  Gilbert,  SherifT." 

Cash  claimed  the  fund  In  the  hands  of  the 
sheriff  by  virtue  of  the  above  transfer  to  him. 
Upon  the  Issue  formed  upon  the  rule  the  Jury 
found  in  favor  of  Cash,  transferee  of  the  fl. 
fo.  A  motion  for  a  new  trial  was  made  by 
Hardwick  &  Co.,  which  being  overruled  they 
excepted. 

F.  K.  McCutchen  and  Maddox,  McCamy 
&  Shumate,  all  of  Dalton,  for  plaintiffs  In 
error.  J.  M.  Rudolph,  of  Dalton,  tor  defend- 
ants In  error. 

HILL)  J.  Judgment  reversed.  All  the  Jus* 
tlces  concur. 


HALL  et  aL  v.  MAYOR  AND  COUNCIL  OF 
CALHOUN. 

(Supreme  Court  of  Georgia.    Sept  26;  1918.) 

(SyUalUM  by  the  Court.) 

1.  Municipal  Cobfobatiohs  (IS  271,  277*)— 

POWBBS— Watbbwobks  Ststeh. 

The  provisions  in  the  charter  of  the  town 
of  Calhoun  (Acts  1895,  p.  145),  that  the  mu- 
nicipality shall  have  perpetual  succession,  shall 
have  power  and  authority  to  make,  ordain,  and 
establish,  from  time  to  time,  such  by-laws,  ordi- 
nances, resolutions,  rules,  and  regulations  as 
shall  appear  to  them  to  be  necessary  and  proper 
for  good  government,  security,  welfare,  and  in- 
terest (tf  the  said  town  of  Calhoun  and  the  in- 
habitants tiiereof.  and  for  preserving  the  health, 
morals,  peac&  and  good  order  of  the  same,  not 
in  conflict  with  the  Constitution  and  lavrs  of 
this  state,  and  shall  have  power  and  authority 
in  and  by  said  corporate  name  to  contract  and 
to  be  GOQtiaoted  with,  to  sue  and  be  sued,  to 
plead  and  be  Impleaded  in  any  of  the  courts  of 
this  state,  to  have  and  use  a  common  seal,  to 
hold  all  property  real  and  personal,  now  be- 
longing to  said  town,  fbr  the  purpose  and  in- 
terest for  which  the  same  was  granted  or  dedi- 
cated, to  acquire  by  gift  or  purchaae  such  real 
or  peraonal  property  as  may  hereafter  be  deem- 
ed necessary  and  proper  for  corporate  purposes, 
and  to  use,  manage,  improve,  sell,  convey,  rent, 
or  lease  any  or  all  of  said  property  as  may  be 
deemed  advisable  for  the  corporate  interest, 
were  sufficient  to  authorize  the  municipality  to 
establish  and  construct  a  system  of  waterworks. 
Mayor,  etc.,  of  Rome  v.  Cabot  28  Ga.  50;  Heil- 
bron  V.  Mayor,  etc,  of  Cnthbert,  96  Op.  312, 
23  S.  E.  206. 

(a)  The  municipality  having  charter  power  to 
establish  and  construct  a  system  of  waterwotls. 
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wbere  necemary  to  go  beTond  the  corporate 
limits  to  obtain  its  anpply  o{  water,  it  was  not 
altra  vires  of  the  corporation  to  enter  Into  the 
contract  mentioned  in  the  statement  of  facta. 
Langlej  r.  City  Council  of  AufusU,  118  Qa. 
690,  45  S.  E.  486,  98  Am.  St  Bep.  1S8.  See, 
also,  City  of  Qoltman  t.  Jelks  &  McLeod,  189 
Ga.  238,  77  S.  B.  76. 

(b)  The  rnllDK  in  Ixtji  t.  Golnmbu  90  Oa. 
20,  16  S.  E.  818,  which  waa  crltHMd  and 
donbted  in  lAngley  t.  AncoBta,  snpra,  will  not 
be  extended. 

(c)  It  follows  that  the  oontract  between  Hall 
and  the  municipality  could  not  be  canceled  on 
the  ground  &at  it  was  ultra  vires  of  the  cor- 
poration. 

[Ed.  Notoi— For  other  cases,  see  Mnni^ypal 
Corporations,  Cent  IMg.  B  782;  Dec.  Dig. 
§1  271,277.?!  • 

2.  WaIXBS  and  WAIBB  GotTBSBS  (I  190*)— 
MUNtCIPAI.  Wath  Sopplt  —  OOIfnAOT  — 
CONSIDBATIOir. 

The  contract  was  not  subject  to  be  can- 
celed CD  the  ground  that  it  was  void  for  the 
wuit  of  eonrideration.  It  recited  a  conddera- 
tion.  Nathans  Arkwrigbt,  66  Ga.  179;  Mar- 
tin V.  WMt^  115  Ga.  806,  42  S.  E.  279.  And 
the  grantor  received  water  from  the  municipal- 
ity, and  the  latter  expended  money  in  making 
water  conneetionB  for  die  grantor  In  accordance 
with  the  tones  of  the  cmtraet  Atlanta  & 
West  Point  Railroad  Co.  v.  Camp.  130  Oa.  1, 
60  S.  177,  IS  L.  R.  A.  (N.  8.)  MM,  124  Am. 
St  Rep.  151,  14  Ann.  Caa.  439. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Cooisea,  Cent  Mg.  |  268;  Dec.  Dig.  | 
190.*] 

3.  WATBB8  AHD  WaTBB  COUBSKB  (|  190*)— 
MUNICIPAX.  WATBB  STJPPLT  —  CONTEACT  — 

Bbasonable  Usb  of  Water. 

Properly  ctmstmed.  the  moaldjiality  ae- 
qolred  by  the  oontract  the  right  to  the  r«won- 
able  use  of  the  water,  notwitiHtandlnff  tadi  use 
mlgbt  operate  to  the  detrlmoit  of  the  "fish 
pond." 

[Ed.  Nottt^For  odier  caaei,  see  Waters  and 
Water  Connaa,  Cent  Dig.  1  268;  Dee.  Dig.  | 
190.*] 

4.  Watos  and  Watbb  CouBan  (|  190*)— 
HtJNiciFAL  Wateb  Supply  —  Contraot  — 
Right  to  Putatb  Use— AssiomiBifT. 

The  right  of  the  grantor  to  use  water  sup- 
plied by  the  municipality  free  of  charge  by  ex- 
press terms  of  the  contract  was  not  assignable. 

fEd.  Note.— For  other  cases^  see  Waters  and 
water  Courses,  Cant  I  268;  Dee.  Dis>  I 
190.*] 

5.  PBIOB  DBCISIONB— DiariNGUISHVBNTS. 

The  case  differs  from  that  of  Horkan  t. 
City  of  Moultrie,  136  Oa.  661,  71  S.  E.  785, 
where  an  effort  was  made  to  compel  a  dtir  to 
furnish  water  "free  of  charge"  for  an  indefinite 
time  under  an  agreement  by  the  municipal 
council  for  that  purpose,  though  made  for  a- 
consideration;  and  from  Tarver  v.  Mayor,  ete., 
of  Dalton,  134  Ga.  462,  67  S.  B.  929,  29  L.  B. 
A.  (N.  S.)  18S,  20  Ann.  Cas.  281.  where  a  con- 
tract \u  a  municipal  corporatlooi  not  to  col- 
lect taxes  on  certain  property  In  •xesM  <tf  a 
speidfied  amount  was  involved. 

6.  MOTXOR  FOB  New  Triai. 

There  was  no  error  in  overmling  the  pbdn- 
tiflPs  motfoi  for  new  triaL 

Error  from  Superior  Omat,  Gordon  Coun- 
ty; A.  W.  Fite,  Judgft 

ActloD  by  6.  A.  Hall  and  oOien  agalnBt 
Ifayw  and  Coundl  of  Galhonn.  Jodg- 
ment  for  defendants,  and  plaintUBs  bring 
error.  Affirmed. 


H.  Ij.  Elall  owned  a  vrlmc  near  the  town 
of  Calhoun,  Ga.  The  mnnlclpal  anthoritlea 
of  Calhoun  decided  to  establish  a  system  of 
waterworks,  to  be  supplied  in  part  with 
water  from  the  spring.  The  parties  men- 
tioned on  June  IS,  1808,  entered  into  and 
signed  a  written  contract  under  seal,  wit- 
nessed as  a  deed,  which,  after  making  In 
snbBtance  the  above  recitals,  set  forth  the 
following  in  effect:  The  municipality  dionld 
pay  for  the  idumblng  necessary  to  convey  the 
water  from,  the  main  nearest  Hall's  resldenoft 
Into  any  room  of  his  house  or  place  on  liis 
lot  designated  by  him,  with  the  right  to  lilm 
at  big  own  expense  to  make  other  connec- 
tions, not  exceeding  fonr,  for  the  pnnmse 
of  furnishing  water  on  his  own  premises: 
the  town  to  allow  him,  witibout  any  right  of 
alienation,  to  use  the  town  water  free  of 
chaive  so  long  as  the  waterworks  ahonld  be 
maintained  and  operated,  and  ito  water  sup- 
ply obtained  from  the  affriag.  In  considera- 
tion of  such  agreonait  the  town,  and  flO 
in  hand  paid,  the  receipt  of  whldi  was  ac- 
knowledged, Hall  conveyed  to  the  town  ttie 
right  "to  use  water  for  the  purpose  of  sap- . 
plying  the  suction  basin  constructed,  or  to  be 
constructed,  on  the  "Pauper  Farm"  prem- 
ises near  thereto  of  the  spring  known  as 
"Hall's  Fish  Pond  Spring,"  located  aboot  one 
mile  north  or  northeast  of  the  courthouse  In 
Calhoun,  and  otiber  springs  on  his  said  prem- 
ises near  to  and  west  of  the  aforesaid  "Pond 
Spring,"  togetha  with  privileges  and  il^ta 
to  drain,  Impro^  and  lay  pipes  to  the  sanw 
through  his  premises  In  such  way  as  to 
saf^.  cheaply.  conTenlently,  and  advantage- 
oosly  use  and  convey  wmtm  from  said 
Oringa  to  said  suction  basin;  provided, 
however,  that  this  utilization  or  use  of  the 
water  from  the  "Pond  Spring"  shall  be  done 
without  Impairmento  or  damage  other  than 
by  running  pipe  under  or  through  said  dam. 
If  pond  water  be  used,  with  valves  to  pre- 
VMit  flow,  except  when  required  for  filling  of 
the  suction  basin  otherwise,  and  with  the 
eprlng  or  qvings  on  premises  of  Hall,  from 
which  It  may  be  desirable  to  use  vntter.  The 
municipal  antboritlee  "are  hereby  authorized 
to  make  such  improvements  as  they  shaU 
deem  necessary  or  essential  to  the  full,  com- 
plete, thorough,  and  healthful  use  and  en- 
Joymoit  of  watw  therefrom  to  and  for  Out 
purpose  of  supplying  the  town  of  Calhonn 
and  the  Inhabltanto  thereof  with  water, 
through  the  system  of  waterworks  being  es- 
tablished and  constmcted.**  After  describing 
what  the  grantor  undertook  to  convey,  the 
Contract  proceeded  thus:  ^TTo  bare  and  to 
hold  Hie  said  rights  and  privileges  and  uses, 
etc,  in  and  to  the  water,  the  qning,  ways 
for  the  pli>e  drainage,  and  Improvements 
tlierecHC  [unto]  Ot»  said  parties  ot  the  Orst 
part,  their  successors  and  assignee  to  and  for 
the  uses  and  purposes  aforesaid,  and  for  the 
consideration  aforesaid,  without  reservation 
the  said  party      tiie  second  part;  his 
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bein  or  assigns,  of  any  rights  by  alienation, 

by  adulteration,  or  any  system  of  drainage,  or 
In  any  other  way,  to  prevent  the  foil  and  tree 
use  and  enjoyment  of  the  water  from  the 
said  springs,  as  herein  described  and  con- 
templated, so  long  as  said  system  of  waters 
works  Is  maintained.  And  said  parties  of 
tlie  first  part  hereby  promise  and  agree 
to  perform,  stand  by,  and  abide  the  obllga- 
tlons  herein  imposed  and  assumed  by  them." 

After  the  town  had  constructed  its  water- 
wo^a,  connected  H.  L.  Hall's  residence  there- 
with, and  famlBhed  water  to  him  under  the 
contract  for  a  number  of  years,  he  sold  the 
land  which  embraced  the  spring  and  fish 
pond  (whldi  derived  Its  sopply  of  water  from 
the  spring  to  G.  A.  Hall  and  J.  A.  HalL  Sub- 
sequently, in  August,  3^11,  the  purchasers 
Instituted  suit  against  the  town  to  cancel  the 
contract,  and  enjoin  diversion  of  the  spring 
water  from  the  fish  pond,  to  the  detriment 
of  the  latter,  and  from  using  certain  pipes 
which  the  town  bad  laid  through  plaintiff's 
lands,  and  to  compel  the  town  to  remove  Its 
property  from  the  land.  Plaintiffs,  being 
dissatisfled  with  the  result,  made  a  motion 
for  new  trial,  on  the  general  grounds,  and 
excepted  to  the  Judgment  overruling  the  mo- 
tion. 

T.  W.  Shelley,  of  Oalhoun,  and  Maddoz, 
McCamy  &  Shumate,  of  Dalton,  for  plaintiffs 
In  error.  Neel  &  Neel,  of  Gartersville,  J.  G. 
B.  Erwin,  and  O.  N.  Starr,  both  of  Oalhoon, 
for  d^endants  In  error. 

ATKINSON,  J.  Judgment  affirmed.  AU 
tbe  Justices  ocmcor. 


STARK  V.  CHAMBERS. 
<SnpTam  Court  of  Georgia.    Sept  26,  1918.) 

(BjftUbiu  dr  ik«  Oovrt.) 
1.  Wnis  (I  689*)— TjBSTAittirPABT  Power— 
Cbeation. 

Earl  Moata  died  in  1891,  leaving  a  will. 
By  Item  1  be  directed  that  all  bis  Jait  debts 
be  paid,  and  by  Item  5  he  appointed  bis  wife 
executrix.  Tbe  other  provirions  of  the  will 
were  as  follows:  "Item  2.  I  give,  beqoeatii, 
and  devise  to  my  wife.  Vina  Moata,  all  of  my 
«atate  both  reel  and  personal,  for  ber  support 
and  control  daring  her  lifetime.  Item  8.  After 
the  death  of  my  wife,  Vina  Moata,  I  want 
wbat  property  Is  left,  real  or  personal,  or  both, 
divided  or  sold,  and  the  money  equally  divided 
among  my  children  after  payinx  Abner  Griffin, 
my  atepaon,  one  hnndred  dollars.  Item  4.  I 
direct  and  will  that  after  my  death  that  my 
said  wife,  Vina  Moats,  take  charge  of  all  tbe 
property  mentioned  in  this  my  last  will  and  tes- 
tament, without  any  appraisement,  and  nse  it 
as  she  needs  for  her  comfort  and  support." 
HM,  that  the  will  conferred  opon  the  widow  of 
the  testator,  during  her  life,  power  to  convey  In 
fee  any  part  of  the  estate,  where  necessary  for 
ber  sDpport;  and  where,  in  order  to  obtain  a 
support,  she  sold  the  land  for  Its  reaaonable 
-valne,  and  executed  to  tbe  purchaser  a  deed 
conveying  the  land  in  fee  simple  under  such 
power,  tbe  purchaser  was  not  subject  to  be 
erietea  after  her  death  by  tiie  testator's  admin- 


istrator de  bonis  non  cum  tsstamoito  annnow 
Tbe  language,  "for  her  aupport  and  control  dur- 
ing her  lifetime,"  as  employed  In  item  2,  and 
"what  property  la  left,  real  or  personal,  or 
both,"  as  employed  in  item  8,  and  "nse  it  as 
she  needs  for  her  comfort  and  support,"  as  cm- 
ployed  in  item  4,  Indicates  the  Intent  of  the 
testator  to  confer  an  absolute  power  of  aale, 
where  necesaair  for  her  support  on  the  wife 
so  long  as  she  lived,  and  to  axclooe  the  children 
from  any  part  of  the  property  so  sold,  iesving 
that  part  of  the  testaWs  estate  which  might 
remain  at  the  death  of  the  widow  to  be  divided 
among  the  children.  Relatively  to  the  power  of 
aale,  item  8  expressly  put  real  and  personal 
property  on  the  sans  footing.  The  dlreeUon  in 
Item  4  that  the  widow  should  take  aU  of  the 
property  "without  any  appraisement,  and  use  it 
as  she  needs  for  lier  comfort  and  support,"  was 
not  repugnant  to  the  power  of  sale,  where  nec- 
essary for  her  support,  and  did  not  restrict  It 
Mayo  v.  Harrison.  184  Os.  737.  88  S.  B.  497 ; 
Nort  V.  Healey,  186  Qa.  287.  71  S.  B.  471. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1660,  1661;  Dec  Dig.  |  689.*] 

2.  Wnu  (I  689*)— OoHSTEucnoN. 

Where  the  widow  of  the  testator  sold  a 
part  of  the  land  mentioned  in  tbe  will,  in  order 
to  obtain  money  necessary  for  her  support,  and 
made  a  conveyance  thereof  la  fee  simple,  with 
warranty  of  title,  and  evidence  was  Introduced 
tending  to  show  that  tbe  price  paid  was  its 
fair  market  value,  and  that  the  widow,  owing  to 
age  and  physical  infirmity,  was  nnaUe  to  sup- 
port herselL  and  the  sale  was  made  to  obtain 
money  for  her  support.  It  was  not  error  as 
against  the  i^utlff  for  the  Judge  to  charge,  in 
effect  that  if  the  Jury  believed  from  the  evi- 
dence tiiat  on  account  of  Iter  condition  In  life, 
consideilng  her  age  and  other  things  appearing 
from  the  evidence.  It  was  absolutely  necessary 
to  sell  some  of  the  property  in  order  to  obtain 
means  of  a  Uvellhood,  and  that  acting  under  au- 
thority of  the  will  the  widow  made  the  deed 
for  the  purpose  of  procuring  a  livelihood,  and 
received  a  reasonable  and  fair  consideration  for 
the  property,  it  would  be  their  duty  to  find  for 
the  defenduit   Mayo  v.  Harrison,  supra. 

iEd.  Note.r-For  other  eases,  see  Wills.  Gent 
t.  U  1600^  16S1;  Daa  Dig.  i  689.*] 
8.  Verdict  and  Dbhiai.  ov  New  Tbul  8ns- 
TAimn. 

The  evidence  was  sufficient  to  support  the 
verdict  and  there  was  no  error  In  ref using  a 
new  trial. 

Error  from  Sui)erior  Court,  Banks  Coun- 
ty; C.  EL  Brand,  Judge. 

Action  by  W.  W.  Stark,  administrator, 
against  J.  R.  Chambers.  Judgment  for  de- 
fendant and  plainttfl  brings  error.  At- 
firmed. 

In  an  action  ttt  complaint  tta  land  by  W. 
W.  Stark,  as  administrator  cum  testamento 
annexe,  against  J.  B.  Chambers,  who  claimed 
under  a  deed  from  the  widow- of  the  testa- 
tor, tbe  main  issue  was  whether  the  deed 
operated  to  convey  to  the  defendant  Hie  ab^ 
solute  fee-simple  estate,  w  merely  an  estate 
for  the  life  of  the  widow.  The  suit  was  in- 
stituted shortly  after  the  death  of  the  widow. 
Her  power  to  make  the  deed  deitended  on 
the  will  of  the  testator,  which  was  as  set 
forth  in  tbe  beadnotes.  In  some  particulars 
the  evidence  was  conflicting,  but  there  was 
sufficient  to  show  the  following :  The  testa- 
tor was  prosperous,  and  died  owning  «  farm. 
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on  whlcb  lie  resided,  equipped  with  live 
stock  and  farming  Implements,  and  owing 
only  a  few  debts,  whicb  were  paid  during 
the  year  in  which  he  died.  There  were  sev- 
eral children,  besides  the  widow,  who  for  a 
time  continued  to  live  on  the  farm ;  but  they 
were  not  of  frugal  habits,  and  the  widow 
found  It  necessary  to  encroach  upon  the 
corpus  of  the  estate.  Thlff  continued,  and 
In  order  to  get  money  with  which  to  pay  off 
a  judgment  for  "eappUes  and  rations"  fur- 
nished to  the  widow  after  the  death  of  the 
testator,  and  to  obtain  mon^  on  which  to 
lire,  the  widow  sold  to  the  defendant  at  Its 
reasonable  value  the  part  of  the  farm  land 
In  dispute.  The  land  would  have  rented  for 
enough  to  support  the  widow,  but  It  was 
never  rented.  At  the  time  of  the  sale  the 
widow  was  old,  nearly  blind,  and  unable  to 
support  herself.  On  the  trial  the  Jury  re- 
turned a  verdict  for  the  defendant. 

The  plaintiff  moved  for  a  new  trial  on  the 
genera]  grounds,  and  further  complained  of 
the  following  charge  to  the  Jury:  "If  yon 
should  believe  from  the  evidence  that  on  ac- 
count of  her  condition  in  life  at  that  time, 
and  the  surrounding  drcumstances,  her  age 
and  other  things,  as  appears  from  the  facta 
and  drcumatances  in  the  case,  that  it  was 
absolutely  necessary  to  sell  some  of  this 
property  In  order  to  procure  means  of  a  live- 
lihood, and  that  acting  under  the  authority 
of  that  will,  by  virtue  of  the  provisions  (»C 
that  will,  she  (Tina  Moats)  made  this  deed 
for  that  purpose,  and  rec^ved  reasonable  and 
fair  consideration  for  her  property  (the  deed 
referred  to  being  the  deed  from  Vina  Moats 
to  J.  B.  Chambers,  in  the  evidence,  to  the 
land  sued  for),  then  It  would  be  your  duty  to 
find  In  favor  of  Mr.  Qhambers."  The  crit- 
icism niton  the  charge  was  that  It  amounted 
to  ft  holding  that  the  widow  was  authorized 
to  convey  the  fee,  whereas  the  will  gave  her 
no  more  than  a  Ufe  estate,  and  did  not 
authorise  her  to  sell  the  fee,  even  If  neces- 
sary to  her  support  The  motion  for  new 
trial  was  overruled,  and  the  plaintiff  ex- 
cepted. 

H.  H.  Perry,  of  Gainesville,  for  plaintiff 
in  error.  J.  J.  Kimsey,  of  Oomella,  for  de- 
fendant In  error. 

ATKINSON,  J.  Judgment  afflimed.  AU 
the  Justices  ooncur. 

SPRATUNO  V.  WESTBROOE. 
(Supreme  Court  of  Georgia.    Sept  29.  191S.) 

(SyUdbun       the  Court.) 
1.  CoBPOSATioNS  (6  265*)— Actions  Aqainst 
Stockholoebs  —  JoinDEB  or  Pabtues  Dk- 

nEHDAHT. 

A  trustee  In  bankruptcy  of  an  Insolvent 
corporation  may,  In  one  equitable  action,  re- 
cover ttom  any  number  of  the  Btockhoiders  of 


the  corporation  ttdr  tmpfeld  ttock  aubscrip- 

tiona. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  U  UOl-ll^T^TS;  Dec;  Dig.  f 
2fl6.»] 

2.  GOBFORATXONS    ({    228*)— STDOKHOLDEBB— 
lilABILITT  Xtn  GOBPOBATB  DiBTS— UKPAXD 
SUB8CBimOH8—  GONDmOHAL  SUBSCBIF- 
TIONB. 

The  jpetltlon  set  forth  a  cause  of  action 
against  the  demurrant;  and  his  special  con- 
tract for  stock  mbscrlptioD,  as  therein  set  forth, 
was  not  of  such  conditional  character  or  on 
such  special  terms  as  would  prevent  a  recovery 
thereon  by  the  tmstee  in  bankruptcy  of  the  in- 
solvent corporation. 

[Ed.  Note.— For  other  cases,  see  Cotporatians, 
Cent  Dig.  H  874,  878;  DecTbig.  |  m*] 

Error  from  Superior  Conr^  Fulton  Coun- 
ty; Geo.  Ifc  Bell,  Judge. 

Suit  by  J.  F.  Westbrook,  tmstee  in  bank- 
ruptcy, against  F.  J.  Spratllng  and  others. 
Judgment  for  the  plaintiff,  and  defendant  F.  J. 
Spratllng  brings  emr.  Affirmed. 

Daley  A  Chambers,  of  Atlanta,  for  plain- 
tiff in  error.  Anderson,  Felder.  Bountree  ft 
Wilson,  Brown  &  Randolph,  and  W.  S.  IMl- 
lon,  all  of  Atlanta,  for  defendant  in  error. 

FISH,  0.  J.  Westbrook,  u  trustee  In 
bankn^tcy  of  the  ConsoUdated  Mottff  Gar 
Company,  an  Insolvent  corporation,  brougbt 
an  equitable  petitiut  asalnst  BmatUng  uid 
a  number  of  others  to  recover  the  alleged 
unpaid  stock  subscriptions  of  the  corpora- 
tion. So  mndi  of  the  petition  as  la  neces- 
sary for  consideration  In  dlspoelng  of  the 
anestlottB  made  in  tlie  record  is  In  substance 
as  follows:  Each  of  the  defendants  is  In- 
debted to  Uie  corporation  fbr  unpaid  stock 
Bubscrlption  in  the  amount  charged  against 
him.  Such  indebtedness  of  all  the  defend- 
ants, except  Spratllng  and  one  other.  Is  rep- 
resented by  ordinary  promissory  notes  given 
to  the  corporation  for  the  amount  of  stock 
subscribed ;  a  copy  of  one  of  such  notes  being 
attached  as  an  exhibit  to  the  petition.  Sprat- 
ling  subscribed  for  60  shares  of  the  stock,  of 
the  par  value  of  $100  per  share,  none  of  which 
has  been  paid  (his  contract  being  as  set  forth 
In  three  exhibits,  to  which  special  attention 
will  be  directed  in  this  opinion).  Claims  of 
creditors  have  been  allowed  and  proved  in 
the  court  of  bankruptcy  to  an  amount  larger 
than  the  sum  of  all  of  the  unpaid  subscrip- 
tions due  by  the  defendants ;  and  credit  was 
extended  to  the  corporation  by  Its  creditors 
"on  the  faith  of  said  subscriptions  being 
valid  and  binding."  There  was  a  prayer 
for  the  appointment  of  an  auditor  to  hear 
and  determine  the  questions  of  law  and  fact 
pertaiulng  to  the  controversy,  and  that  a  re- 
covery be  had  against  each  of  the  defendants 
for  the  balance  due  on  his  subscription  to 
stock,  with  Interest  thereon.  Spratllng  de- 
murred to  the  petition  generally,  and  because 
hia  contract  as  appeared  from  the  petition 
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and  ezhiUta,  was  a  condltloiia]  one,  and  he 
was  not  bound  therein,  as  It  did  not  appear 
that  tlie  corporation  bad  performed  iti  part 
of  the  contract  He  further  demarred  qie- 
cially  on  the  grounds  that  there  was  a  mls- 
Joindtf  of  caoMS  of  action  and  of  partlea  de- 
fendant The  denramrs  were  overmled,  and 
heezovted. 

[1]  1.  We  will  first  dispose  of  the  special 
daunrter;  that  Is.  that  there  was  a  mis- 
joinder of  Cftosee  of  action  and  of  defendants. 
ClTlI  Ciode,  I  2251  declax«s:  "In  all  snits 
against  the  membeia  of  a  prlrate  association, 
]oint-sto4&  company,  or  the  membeni  of  exlsfc- 
lOK  or  dlsaolTed  corpontlona,  to  recover  a  debt 
due  by  the  aasodaUon*  company,  or  corpora- 
tion, of  whldi  they  are  or  have  been  mem- 
bers, or  for  the  appropriation  of  money  or 
funds  In  their  hands  to  the  payihent  of  such 
debt,  tbe  plaintiff  or  complainant  in  snch  salt 
may  Instltnte  the  same,  and  proceed  to  Jadg- 
meat  therein  against  all  or  any  one  or  more 
of  the  members  of  sndi  association,  company, 
or  corporation,  or  any  oQier  person  liable, 
and  recover  of  the  member  or  members  saed 
the  amount  of  unpaid  stock  In  his  hands,  or 
other  indebtedness  of  eadi  member  or  mem* 
bers:  Provided,  that  same  does  not  exceed 
tlw  amoimt  of  the  idaintUFs  dbbt  against 
snch  association,  company,  or  corporation; 
and  if  it  exceed  such  debt,  then  so  much  only 
as  will  be  sufficient  to  satisfy  sndi  debt" 
This  section  is  in  the  same  language  as  that  of 
Code  1863,  |  3279,  which  was  a  codiflcatiDU  of 
the  act  of  1856  (Acts  1855-S6.  p^  220).  and 
which  was  incorporated  in  all  subsequent 
Codes.  In  Dalton  &  Morganton  R.  Co.  v. 
McDanlel,  66  Ga.  191,  the  action  was  brought 
by  McDanlel  in  behalf  of  himself  and  many 
others,  who  were  duly  made  parties  com- 
plainant, as  creditors  of  the  Dalton  &  Mor- 
ganton Railroad  Company,  to  compel  Carter 
and  a  great  many  others,  amountiiig  to  sev- 
eral hundred  stoc^olders  of  the  company,  to 
pay  in  a  sufficient  amount  of  the  stock  sub- 
scribed for  by  them  to  satisfy  certain  judg- 
ments and  debts  which  the  company  owed 
complainants.  The  bill  ^as  demurred  to  on 
the  grounds,  among  others,  that  It  was  im- 
properly brought  against  defendants  Jointly, 
and  that  it  was  multifarious.  It  was  held 
that  the  demurrers  were  not  meritorious,  and 
in  support  of  the  ruling  Code  1873,  S  3367. 
was  cited;  the  language  of  such  section  being 
the  same  as  that  of  Code  1868,  S  3279,  and 
which  Is  now  embodied  in  Civil  Code  1910, 
I  2261.  There  was  also  dted,  among  other 
cases,  Hlghtower  v.  Thornton,  8  Oa.  486.  D2 
Am.  Dec.  412,  and  Stlnson  v.  Williams,  35 
Ga.  171.  The  ruling  made  In  Dalton,  et&,  B. 
Co.  T.  HcDanlel.  supra,  has  been  recognized 
or  followed  in  a  number  of  subsequrat  deci- 
sions r^dered  by  this  court  See  Brobston 
T.  Downing,  96  Qa.  605,  22  &  B.  277;  Boyd 
V.  Robinson,  104  Ga.  793  (3),  794. 81  S.  K.  29 ; 
Moore  v.  Blpley,  106  Ga.  S66  (3J,  667.  82  S.  B. 
047;  Wilkinson  r.  Bertock,  Ul  Qa.  187  (% 
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190,  86  S.  B.  628;  HarreU  v.  Blount  112  Ga. 
711  (4),  717,  88  S.  E.  66;  Morgan  v.  Glblan. 
116  Ga.  14S,  41  S.  B.  496;  Commercial  Bank 
of  Augusta  V.  Warthen,  110  Ga.  990  (2,  3), 
993.  47  S.  B.  636;  Allen  T.  Grant  122  Ga. 
552,  60  8.  B.  494.  The  action  was  properly 
brought  by  the  trustee  in  bankruptcy.  Mor- 
gan V.  Gihlan  and  Commodal  Bank  of  Au- 
gusta T.  Warthen,  supra.  It  follows  that  the 
court  did  not  wr  In  ora^ruUng  the  special 
donnrrers. 

[2]  2.  Nor  do  we  think  there  was  any  merit 
in  the  demurrer  that  the  peUtlon  set  forth  no 
cause  of  acttim,  and  tliat  tlw  contract  of 
Spratling,  as  set  forth  in  the  exhibits,  was 
a  conditional  one,  and  that  there  was  no 
obligation  on  tha  part  of  Spratling  to  per- 
form it  where  it  appeared  that  the  corpora- 
tion liad  not  perfonned  Its  obligation  under 
such  contract  The  doctrine  Is  wdl  settled 
In  this  state  that  all  tlie  property  and  assets 
of  an  insoWmt  oorporatUm  constitutes  a 
fund,  first  for  the  payment  of  its  d^>ts,  and 
then  for  equal  distilbntlan  among  Its  stock- 
holders. CItU  Code,  S  2246.  declares  this  to 
be  true  In  the  case  of  the  dissolution  of  a 
corporation,  and  the  casei  cited  In  the  first 
division  of  this  opinion  apifly  the  same  rule 
In  reference  to  insolvent  corporations.  It  Is 
everywhere  well  recognized  that  unpaid  sub- 
scrtptions  to  the  capital  sto^  of  a  coipora- 
tlon  constitute  part  of  its  assets.  Capital 
stock  iB  largely  the  basis  of  the  credit  of 
the  corporation,  and  persons  dealing  with  the 
corporation  have  the  right  to  look  to  the 
authorized  capital  stock  as  a  fund  for  the 
payment  of  their  debts.  3  Clark  &  Bfarshall 
on  Private  Corporations,  S  792.  See  Hlgh- 
tower V,  Thornton,  SUnson  v.  Williams,  Dal- 
ton, etc.,  R.  Co.  V.  McDanlel,  and  Allen  v. 
Grant,  supra.  The  petition!  alleged  that 
SpratUng  had  subcrlbed  for  50  shares  of  the 
capital  BtodE  of  the  Consolidated  Motor  Car 
Company,  of  which  the  plaintiff  was  the 
trustee  in  bankruptcy,  at  the  price  of  $100 
per  share;  that  he  had  paid  no  part  of  his 
subscription,  and  was  indebted  to  such  com- 
pany In  the  sum  of  $5,000 ;  and  that  it  was 
necessary  to  collect  the  whole  of  this  sub- 
scription In  order  to  pay  the  outstanding 
debts  of  the  corporation.  This  allegation, 
If  It  stood  alone,  would,  of  course,  have  set 
out  a  cause  of  action. 

It  is  contended,  however,  that  the  contract 
of  Spratling,  as  shown  by  the  exhibits  at- 
tached to  the  petition,  was  a  conditional 
subscription,  and  that  the  corporation  had 
never  complied  with  the  condition  assumed 
by  it  in  the  contract  and  therefore  Spratling 
was  not  liable.  The  demurrer  stated  in  gener- 
al terms  that  the  contract  was  a  conditional 
one,  and  it  does  not  appear  from  the  demur- 
rer, or  from  the  brief  of  counsel  for  plaintiff 
in  error,  what  the  conditions  were.  From  the 
exhibits  attached  to  the  petition  it  appears 
that  the  contract  between  the  corporation 
and  SpratUnj^  entoed  into  Morember  8, 1910, 
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and  to  become  effective  January  1, 1911,  was 
to  th«  following  effect:  SpnttUng.  "being 
elected  president  of  and  by"  the  oorporatloa 
at  a  salary  of  $2400  a  year.  $200  of  irtilcli 
were  to  be  paid  monthly  during  the  continu- 
ance ot  tbe  contract,  agreed  to  snbscrlbe  for 
GO  shares  of  the  capital  stotft  of  the  corpora- 
tion, of  the  par  valne  of  flOO,  which  shares 
were  to  be  paid  for  as  follows:  A  certiflcato 
for  25  shares  of  such  stock  was  to  be  Issaed 
to  SpratUng,  for  which  he  was  to  gtve  his 
note  for  $2,600,  due  six  months  after  data 
Uptm  the  maturity  of  the  note  he  was  to 
pay  $200,  "same  being  part  of  the  salary  earn- 
ed by  him  as  preddent  of  uSd  craqHuiy,  and 
also  all  dlTldendB  tHat  may  be  earned 
said  abadit  snd  as  mudk  mm  as  posslbla"; 
the  cocporatlon  agreeing  to  renew  the  note, 
upon  its  maturity,  for  rix  months,  "and  to 
continue  to  make  sndi  renewals  on  Oie  same 
terms  erery  6  monHifl  until  said  notes  are 
fully  paid  up.  The  $2,600  remainder  of  said 
stock  to  be  issued  as  per  applications  secur- 
ed by  party  of  the  second  part  CSpratllng] 
from  other  parties,  for  which,  as  secured,  a 
note  or  notes  are  to  be  ^ven  by  said  second 
party,  due  In  12  months  from  date^  and  on 
which  as  same  mature  the  notes  of  such  ap- 
plicant stoddiotders  as  are  secured  by  said 
second  party  are  to  be  applied  as  payments 
as  same  are  paid,  until  said  amount  Is  fully 
paid  vj^"  It  was  further  agrsed  liut  tbe 
contract  might  be  terminated  by  either  party 
to  It  0Tlng  the  other  80  day^  notice  and  1^ 
restoring  the  othor  party,  "so  ^  as  the 
flnancial  part  of  this  contract  Is  concerned, 
to  the  position  that  they  were  In  ^or  to  the 
making  of  the  same."  There  also  appeared 
as  an  udiibit  a  copy  of  a  note  of  date  No- 
vember 0,  1910,  given  by  Spratllng  to  the 
corporation,  for  $2,000,  due  14  months  after 
date,  with  interest  l^om  date  at  7  pw  oent 
per  annum. 

A  copy  of  the  following  agreonent  was  al* 
80  attached  as  an  extiibit  to  the  petition: 
"January  6,  1011. 

"Consolidated  Motor  Car  Co.,  Inc.,  Atlanta, 
Ga. — Gentlemen:  Upon  the  statement  made 
me  by  Mr.  Frank  M.  Myers,  Jr.,  your  vice 
president  and  general  manager,  who  went 
thoroughly  Into  the  present  financial  condi- 
tions of  your  company,  I  agreed  with  him 
you  could  not  now  afford  to  pay  me  the  $200 
per  month  beginning  January  1st,  as  my 
contract  with  you  called  for.  But,  if  agree- 
able to  you,  I  am  willing  to  accept  the  pre- 
sidency of  your  company,  giving  you  what 
time  I  can  spare,  at  $100  per  month,  and  with 
the  assistance  of  Mr.  W.  T.  Dreflser  agree  to 
seU  $2,600.00  worth  of  Stock  by  July  1st,  the 
sale  of  which  stock  to  be  credited  on  my  note 
given  you  November  8tb,  last,  as  spoken  of 
In  our  contract  of  that  date.  Each  sale  as 
made  to  be  credited  on  said  note  until  same 
is  paid  in  full:  Provided  that  yon  agree  to 
carry  oat  your  contract  with  me  made  No- 
ronber  fith,  last;  as  soon  as  yon  raise  oiou^ 


money  from  the  sale  of  stock  to  carry  suf- 
ficient stock  of  cars  and  accessories  to  carry 
on  the  business.  It  is  to  be  further  under^ 
stood  and  agreed  that  the  original  contract 
made  November  8,  1910,  Is  only  to  be  an- 
nulled as  Is  provided  herein,  and  that  same  is 
to  be  carried  out  as  originally  set  forth,  ex- 
cept In  so  far  as  it  Is  herein  modified.  Youra 
very  truly,  F.  J.  Spratling. 
"Accepted:    Consolidated  Motor  Gar  Co., 

F.  M.  Myers,  Jr.,  Vice  Pres.  &  Mgr." 

It  does  not  appear  that  SpratUi^  even 
gave  bis  note  for  the  $2,500,  as  the  ^ce  o£ 
the  26  shares  for  which  a  certificate  was 
to  be  issued  to  him,  which  note  was  to  be 
payable  0  months  nXtet  dat^  nor  does  It 
clearly  appear  for  what  he  gave  the  note 
dated  NoTombor  9,  1910^  and  doe  14  months 
after  date.  Spratllng's  contract,  as  set 
forth  in  the  exhibits,  mm  one  on  qwdal 
terma  The  agreonmt  of  the  corporatlcnk  to 
elect  Spratllng  as  its  president  and  to  con- 
tinue him  as  such  until  his  payment  of  $200 
at  the  end  ef  ^ch  6  months  out  of  his  salary 
should  satisfy  or  extlngoiah  the  price — ^,600 
— ^for  the  25  shares  of  stock,  for  which  a  oer^ 
tificate  should  be  Issued  to  him,  and  the  pecu- 
liar arrangement  as  to  the  disposition  of  and 
as  to  the  payment  for  the  other  25  shares, 
for  which  no  certificate  was  to  be  issued  to 
him,  and  the  farther  agreement  that  the 
whole  contract  might  be  terminated  by  either 
party  to  It  giving  30  days'  notice,  constituted 
a  special  agreement  for  tbe  sale  of  the  60 
diares  of  stodk  to  SptatUn^  upon  special 
tenna.  Such  an  agreement  was  nafalr  to 
other  subscribers  and  to  the  creditors  of 
the  corporation,  who  had  a  right  to  assume 
that  Spratling  was  a  bona  fide  subscriber, 
unconditionally  and  without  special  terms, 
for  60  shares  of  stock ;  and  whatever  right 
he  may  have  had.  In  an  action  by  the  corpo- 
ration against  him  for  his  subscription,  to 
set  op  his  special  coatract  as  a  defense,  he 
could  not  do  this  in  the  eQoitable  action 
brought  by  the  traetee  in  bankruptcy  of  the 
corporation  against  him  for  the  benefit  of 
Its  creditors.  See  Fouche  v.  Merchants*  Na- 
tional Bank  of  Rome,  110  Ga.  827,  841«  86  a 

G.  256,  where  the  following  cases  are  dted: 
Camden  v.  Stuart,  144  U.  S.  104,  12  Sup.  Ot 
585,  36  L.  Ed.  863 ;  Potts  v.  WaUace,  146  U. 
8.  689.  18  Sap.  Gt  106,  86  L.  Ed.  1185;  Rich- 
ardson V.  Green,  183  IT.  8.  80, 10  Sup.  Ot  280, 
33  L.  Ed.  516. 

"In  general,  a  subscription  upon  special 
terms  Is  an  absolute  and  unconditional  sub- 
scription, which  makes  the  subscrtbw  a  stodc- 
holder,  and  renders  him  liable  as  sndi,  and 
for  the  amount  of  the  subscription,  as  eomi 
as  It  is  accepted,  but  contains  spedal  terms 
or  stipulations.  Such  a  snbscr^tlon  Is  val- 
id, provided  the  spedal  terms  or  stipula- 
tions are  not  such  as  to  constitute  a  fraud 
upon  the  other  subscribers  or  stockholders, 
or  upon  the  creditors  of  the  coriuration,  and 
provided  they  are  not  beyond  the  powers  con- 
ferred Qpon  the  OMcporatlott  by  Its  charter. 
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nor  coiitrax7  to  law.**  2  Caark  ft  Marshall^ 
FilT.  Corp.  I  466.  In  a  Kibacrlptloii  tor 
stock  on  ivedal  terma,  performance  of  the 
atlpnIatloDs  by  the  corporation  la  not  a  con- 
dition precedent  to  UablU^  on  the  part  of 
the  subscriber,  but  Is  an  Independent  or  col- 
lateral agreement,  for  a  breach  of  which  the 
corporation  will  be  liable  in  damages.  Id. 
I  466.  "An  agreement  by  which  a  purchaser 
of  stodc  may  at  his  option,  at  the  end  of  a 
certain  time,  return  the  stock  and  receive 
back  the  price.  Is  in  the  nature  of  a  condi- 
tional sale,  with  an  option  to  the  purchaser 
to  rescind;  and  If  the  rights  of  creditors  are 
not  InTolTed,  it  U  vaUd."  Id.  {  467a.  "A 
corporation  has  no  aathorlty  to  ace^  snb- 
scrlptiona  tip<Hi  special  terms,  where  the 
terms  are  such  as  to  oonstltate  a  [logal] 
fraud  upon  the  othw  Bubscribera.  or  upon 
Iiersons  who  may  become  creditors  of  the 
corporation  in  reliance  upon  a  bona  fide  and 
regnlar  subscriptloD  of  the  authorized  capi- 
tal stock.  In  Boxii  a  case,  however,  the  sub- 
scription Is  not  Told.  [Sudi]  stipulations  are 
void,  and  the  aubacrlber  la  liable  on  his 
subscription  as  Lf  no  such  stipulations  had 
beea  inserted.  It  has  been  bdd,  therefore,  in 
many  cases,  that  any  secret  agreement  be- 
tween a  subscriber  for  stock  in  a  corporation 
and  the  corporation  or  Its  agents  or  pro- 
moters, by  which  he  Is  allowed  to  snbsoibe 
apon  diiferoit  terms  than  other  subscribers, 
since  it  is  a  fraud  upon  the  latter,  and  any 
secret  agreement  by  wlilch  he  is  to  be  re- 
leased In  whole  or  in  part  from  liability  on 
his  subscriptloD.  since  it  is  a  fraud  both 
npon  the  other  subscribers  and  upon  persons 
who  afterwards  become  creditors  of  the 
corporation,  is  void,  and  the  snbacrlptlon  may 
be  enforced  by  the  conwratlon,  <«  by  or  for 
the  benefit  of  creditors,  as  If  no  sodk  agree- 
ment had  been  made."  Id.  |  467c. 

The  mere  fact  that  no  certificate  was  to  be 
issued  to  SpratUng  for  26  shares  of  the  stock 
for  which  he  sobscribed  did  not  prevent  him 
from  being  a  stodEbolder  of  the  whole  60 
ohares,  nor  reUeve  him  from  liability  as  a 
stockholder.  2  Clark  A  Mhrshall  on  Private 
Corp.  U  378,  462d;  1  Cook  on  Corp.  {  192; 
1  Thomi).  Corp.  S  508.  It  follows  from  what 
has  been  said,  that  the  Judgment  of  the 
trial  court  in  overruling  the  demurrers  to  the 
petition  must  be  affirmed. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


STRTOKLAND  et  at  T.  LOWST  NAT. 

BAjnc 

<Supzeme  Court  of  Oeorsia.    OcL  2,  1918.) 

(ByUaltug  6y  tk€  Court.) 

1.  Bills  and  Nona  (|  141*>- Naw  Non  — 

Collateral. 

An  owner  of  land  acid  it  partly  for  cash 
and  partly  for  credit,  giving  to  the  parcbasers 
a  bond  for  title  and  taking  negotiable  notee  for 
the  unpaid  portion  of  the  purchase  money.  The 


vendor  for  value  indorsed  one  of  th«sa  notes  to 
a  bank,  and  others  to  another  person,  and  also 
executed  a  conveyance  to  each  indorsee  for  an 
undivided  interest  in  the  property.  In  the  ratio 
which  the  part  of  the  debt  transferred  to  such 
indonee  bore  to  the  whole.  Payments  were 
made  on  the  note  indorsed  to  the  bank.  About 
three  years  after  the  maturity  of  the  note,  the 
bank  took  from  the  makers  a  new  note,  doe  five 
months  after  its  date,  for  the  balance  claimed  to 
be  due  on  the  orlginial  note,  but  bearing  inter- 
est at  an  increased  rate.  It  recited  that  it  waa 
given  for  value  received,  and  that  the  makers 
"have  pledged  to  the  aaid  bank,  as  collateral  se- 
curity, the  original  note  and  "security  for  the 
same.**  fiel<l,  that  the  second  note  was  not  a 
mere  agreement  collateral  to  the  original  note, 
extending  the  time  for  payment  and  inereasii^ 
the  rate  of  interest  to  be  borne  by  it,  but  by  its 
terms  was  a  new  note  for  the  amount  remain- 
ing doe  on  the  first  note,  bearing  interest  at  the 
fixed  rate,  and  the  first  note  was  to  be  held  ss 
collateral  security  for  the  second. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  338.  839,  860-854;  Dec. 
Dig.  I  141.*] 

2.  Plbadihg  (I  214*)— Ddcubbeb— EmoT  as 

Amnssioif. 

While  a  demurrer  admits  facts  well  plead- 
ed In  ^e  petition,  where  It  was  alleged  by  the 
plaintiff  that  the  second  note  was  collateral  to 
the  first,  but  the  copies  of  tlie  notes  attached  as 
exhibits  showed  <m  thdr  face  that  this  was  not 
correct,  bat  that  the  parties  agreed  that  the  fltst 
note  should  be  held  as  collateral  to  the  second, 
on  denmrrer  the  contract  will  be  construed  in 
accordance  with  Its  terms  so  appearing,  and 
not  in  accordance  with  the  inteipretaoon  al- 
leged by  the  pieador. 

[Ed.  Note.— For  other  eases,  see  Pleading, 
Cent  Dig.  i|  B26-SS4;  Dee.  Dig.  |  21A*] 

8.  Bills  ako  Notbs  a_141*)  —  Hiqeib  or 
HoLOKB— Nkw  Notb— TxaMS  or  Pbiob  Notb. 
Under  the  facts  sUted  in  the  first  headnote, 
the  bank  conld  not,  after  the  maturity  ot  the 
second  note,  bring  suit  against  the  makers  upon 
the  first  note,  and,  at  the  same  time,  snpple- 
ment  its  terms  by  applying  to  it  the  incruised 
rate  of  interest  specified  in  the  second  note. 

(a)  It  was  accordingly  error  to  overrule  the 
demurrer  in  so  far  as  It  set  up  that  tfas  suit  up- 
on tlM  first  note  oonld  not  be  supplemented  by 
importing  into  It  the  increased  rate  of  interest 
agreed  to  be  paid  in  the  second  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  U  S38»  S39,  860-864;  Dee, 
DigTl  14L*] 

A  Bills  aito  Norm  (|  471*)  —  PBxmoN  — 
OoNSTBnonoN- Nonos  or  Intbitt. 

An  allegation  that  the  plaintlS  had  caused 
to  be  served  upon  tlie  defendanto  a  written  no- 
tice of  ito  intention  **ta  bring  this  suit  to  this 
term  of  tills  court  and  to  claim  attorney's  fees 
in  accordance  with  the  terms  of  said  original 
note,"  together  with  a  prayer  for  the  recovery 
of  such  attorney's  fees,  was  sufficient  tp  show 
that  the  notice  (bsaed  on  section  4262  of  the 
Civil  Code  of  1910)  wss  a  notice  of  intention 
to  sue  on  Uie  original  note  and  seek  to  recover 
attorney's  fees  according  to  Ite  terms,  and  not 
to  recover  such  fees  under  the  aecond  note. 

[Ed.  Note.— For  other  caaes,  see  BiUa  and 
Notea,  Cent  Dig.  S|  1467-1470;  Dec  Dig.  f 
471.*] 

6.  Vendob  and  Pubghabbb  (I  208*)— MoBT- 

GAGBS  (H  412,  427*)— FOBCCLOBUBB  —  VEN- 
DOR'S LniN- TBANBFEBEE. 

Section  6037  of  the  Civil  Code  of  1910, 
which  provides  for  the  filing  ot  a  quitclaim  deed 
and  ttie  sale  of  property  under  a  judgment  for 
purchase  money,  does  not  authorize  a  vendor  of 
land  who  has  taken  aeveral  notea  for  the  unpaid 
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SiardiaBe  moaej  thereof  to  transfer  than  to  dif- 
ereut  persons  and  to  convey  to  each  (tf  them  an 
nndivided  interest  in  the  property  in  proportion 
to  tSbe  part  of  the  unpaid  purebaae  money  so 
transferred  to  him,  and  thas  empower  such 
transferee  to  obtain  judgment  file  a  deed,  and 
sell  such  nndivided  interest  In  tb«  manner  point- 
ed out  hy  the  atatate  (Civil  Code  1910,  i  dOST), 
or  to  obtain  a  general  judgment  against  vtxe  pur^ 
chaser  with  a  special  lien  upon  the  undivided 
interest  in  the  land  so  conveyed. 

(a)  Wtiere  land  is  sold,  bond  for  title  given, 
and  notes  taken  tor  an  unpaid  part  of  the  pur- 
chase money,  the  title  in  the  hands  of  the  ven- 
dor as  a  whole  stands  as  a  security  for  the  un- 
paid indebtedness.  If  the  vendor  could  separate 
the  title  into  fractional  undivided  interests  and 
convey  them  to  various  transferees  of  different 
purchase-money  nbtes,  some  of  which  migtit  be 
paid  In  whole  or  in  part,  while  others  might  re- 
main entirely  nnpaid,  and  the  transfmes  ooold 
proceed  separately  to  sell  the  undivided  Inters 
ests  conveyed  to  them  as  security  for  the  notes 
transferred  to  them,  danger  would  arise  that 
the  property  would  not  toing  Its  full  value  if 
sold  piecemeal;  and  the  pnrcliaser  would  not  be 
nibjected  to  a  ringle  sale,  which  might  more 
than  pay  the  entire  balance  due,  but  would  be 
forced  to  submit  to  a  number  of  separate  and 
distinct  sales  of  undivided  Interesta. 

(b)  This  danger  Lb  weU  illustmted  by  the  facts 
of  the  present  casej  the  property  being  mill 
property,  and  including  land,  a  water  power,  a 
mill  building,  and  machinery. 

(c)  If  the  transferees  of  the  notes  agreed  to 
such  conveyances  of  undivided  interests  to  them 
respectively,  they  might  not  be  in  a  position  to 
complain  thereof.  But  if  they  did  not  so  agree, 
and  if  a  conveyance  of  an  undivided  Interest 
could  be  mad«  oy  Ae  vendor  to  one  creditor, 
which  would  authorize  bim  to  sell  such  Interest 
separately,  it  might  affect  the  security  of  the 
holders  of  other  notes.  So.  also,  unless  the 
purchaser  agreed  to  such  separate  conveyances, 
or  estopped  himself  frcnn  complaining,  he  could 

do  80. 

(d)  Aa  a  general  rule,  no  decree  of  foreclosure 
of  a  common-law  mortgage  (where  the  title  was 
conveyed  as  security)  could  be  made,  unless  all 
the  parties  entitled  to  the  mortgage  money  were 
before  the  court.  In  this  state  there  can  be  but 
one  foreclosure  of  a  mortgage.  Whether,  under 
some  circumstances,  as  between  the  original  par- 
ties, or  as  between  transfereea  of  pnrcuun^non- 
ey  notes,  where  the  title  bas  been  retained  by 
the  vendor  as  security,  there  may  be  a  right  to 
obtain  equitable  relief,  is  not  now  in  question. 
On  this  subject,  see  27  Cyc.  15C4 ;  Civil  Code 
1910,  11  3285,  3317;  Brown  v.  Farmer,  94  Ga. 
178,  21  S.  E.  292:  Berrie  t.  Smith,  97  Ga. 
782,  786,  25  S.  E.  767;  Willingham  v.  Huguen- 
in,  129  Ga.  636.  840,  60  S.  B.  186. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §424;  Dec.  Dig.  S  208;* 
Mortgages,  Cent  Dig,  8«  1185,  1186,  1269, 
1^3587;  Dec  Dig.  H  412,  42i.*] 

6.  DiBECTBD  VEBDICT— ESBOB. 

It  follows,  from  what  is  said  in  the  preced- 
ing headnotes,  that  it  was  error  to  direct  a  ver- 
dict in  favor  of  the  plaintiff  for  the  balance  of 
the  principal  due  on  the  original  pnrchase- 
money  note  held  by  the  plaintiff,  with  interest 
St  the  increased  rate  specified  in  the  second  note, 
and  10  per  cent  attorney's  fees  on  the  amount 
of  such  principal  and  increased  interest,  and 
with  a  special  lien  on  a  seven-tenths  undivided 
interest  in  the  land  (that  being  the  undivided  in* 
terest  conveyed  by  uie  vendor  to  tiie  bank  when 
such  vendor  indorsed  one  of  the  purchu»moaey 
notes  to  it). 

7.  Apfeai.  and  Ebbob  (1  1078*)— ABaiomiENT 
or  Ebbor— Abandonicbivt. 

The  aarimments  of  error  which  complain- 
ed (tf  tiie  striking  of  an  amendment  to  the  an- 


swer of  tiie  defendants,  and  of  certain  state- 
ments of  the  trial  judge  in  connection  there- 
with, were  not  argued  in  the  brief  of  counsel  for 
plaintiffs  in  error,  and  are  treated  as  abandour 
ed.  What  is  held  above  substantially  disposes 
of  the  case  in  so  far  u  tiie  assignments  ot  er* 
ror  were  urged. 

[Bd.  .Note^For  other  cases,  see  Appeal  and 
Ei|orj^Cent  Dig.  U  4266-4261;  Dea  Dig.  | 

Error  from  Superior  Court,  Bartow  Coun- 
ty: A.  W.  Fite^  Judga 

Actimt  by  tbe  Lowry  National  Bank 
against  Albert  Strickland  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror. Reversed. 

Flnley  ft  Hensen,  of  CartersvIUev  P* 
Brooke,  of  Alpharetta,  and  Geo.  F,  Gober, 
of  Atlanta,  for  plalntUEs  In  error.  J.  T.  Nor^ 
rls,  of  CartersTllle,  and  J.  H.  Porter,  of  At- 
lanta, for  defendant  In  error. 

PER  CURIAM.  Jadgment  rerened.  All 
the  Justices  ooncor,  ezc^  HIU^  dl5- 
qnallfled. 


swrzig  T.  FIRST  nat.  bane  of  pbnsa- 

GOLA,  FLA. 
(Suprsme  Ooart  of  Oeo^a.    Sept  26,  1913.) 

1.  MOBTOAOES  <S  28S*)— TKAHSRB— IHDOBSB- 
UENT  OM  MOIB— FOBBOLOSTJBB. 

A  mortgage  was  executed  conveying  certain 
realty  to  secure  a  promissory  note,  which  was 
payable  to  S.  or  order.  S.  Indorsed  the  note  in 
blank  and  delivered  it  to  the  plaintiff  for  value. 
The  plaintiff,  as  holder  and  transferee  of  the 
mortgage  note,  sought  to  foreclose  it  by  an 
equitable  petition,  and  also  to  obtain  a  general 
judgment  A  demurrer  to  the  petition  was  filed 
upon  the  ground  that  it  did  not  appear  that  the 
legal  title  to  this  mortgage  had  ever  been  trans- 
ferred in  writing  to  the  plaintiff  by  name. 
Held,  that  the'  indorsement  by  the  payee  of  hia 
name  on  the  back  of  the  mortgage  note,  for 
value,  conveyed  such  notfc  together  with  the 
mortgage  Uen,  to  such  holder  thereof  and  the 
transferee  can  foreclose  the  same  In  its  owa 
name. 

(a)  In  such  a  case  it  is  not  necessary  that  the 
name  of  the  transferee  shall  be  set  out  in  writ- 
ing. 

[Ed.  Note.— For  other  cases,  see  MortgagesL 
Cent.  Dig.  {{  620,  621 ;  DecDIg.  |  236.*] 

2.  MOBTOAQBS  (S  183*)  —  FOUOU»UBX  —  Ba- 

TOPPBL. 

For  the  reasons  set  out  in  the  second  di- 
vision of  the  opinion,  the  court  erred  in  not  sus- 
taining the  special  demurrer  to  the  petition. 

[Ed.  Note. — For  other  cases,  see  Mortgages. 
Cent  Dig.  H  442^5.  447,  448;  Dec.  Dig.  $ 
183.*] 

3.  BnxB  AMD  Notes  (8  471*>—PBimoN— No- 
tick. 

Where  a  petition  alleges  that  10  days'  no- 
tice of  intention  to  bring  suit  on  a  promissory 
note  to  a  stated  term  of  court,  and  to  enforce 
the  payment  of  attorney's  fees  stipulated  in  the 
note,  has  been  given  the  defendant  It  is  unnec- 
essary to  attach  to  the  petition  a  copy  of  the 
notice  thus  alleged  to  have  been  given. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  K  1467-1470;  Dec.  Dig.  f 
471.*] 
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Error  trom  Svpeiior  Ooort,  Cobb  County; 
N.  A.  ■Morris,  Judge. 

AcUon  by  the  First  National  Bank  of  Pen- 
sacola.  Fla.,  against  EUsa  P.  Setee.  Judg- 
ment for  plalntifl,  and  defendant  brings 
error-  Affirmed  In  part,  and  rmrsed  and 
remanded  In  part. 

The  First  National  Bank  of  Pensacola, 
Fla..  brought  suit  against  Bllza  P.  Setze,  al- 
leging that  on  the  28th  day  of  August,  1908, 
Mrs.  Setze  executed  a  certain  mortgage  note 
to  G.  R.  Set»  for  the  sum  of  $2,S0O,  which 
was  due  on  the  28th  day  of  August,  1911, 
together  with  interest  and  attorney's  fees, 
eta,  and  to  secure  the  payment  of  the  note 
Mrs.  Setze  conveyed  to  the  payee  and  his 
assigns  certain  described  real  estate;  that 
on  the  eth  day  of  June,  19U,  O.  R.  Setze 
"transferred  and  assigned  said  mortgage 
note  to  petitioner  for  value,  as  will  more 
fully  aroear  by  reference  to  said  copy  here- 
to attached";  and  that  Mrs.  Setze  was  In- 
debted to  the  plalntur  In  the  amount  of  the 
note,  and  refused  to  pay  it  By  reference 
to  the  attached  copy  it  appears  that  the 
name  of  "C.  B.  Setze"  was  merely  indorsed 
on  tbe  mortage  note,  and  no  formal  trans- 
fer or  asslgpment  was  made.  The  note  ocm- 
talns  the  recital :  "This  is  a  second  mortgage 
on  said  property,  the  first  being  given  to  tbe 
Society  of  tbe  African  Mission  of  Baltimore 
City,  tax  f2,200.  maturing  October  16,  1908) 
and  extmded  for  five  years  trom  date  of 
maturity."  Notice  of  intention  to  Ifflng  salt 
and  collect  attom^a  fees  was  alleged  to 
liaTe  beoi  gtm  to  the  defendant  Tbe  pray- 
er was  that  the  mortgage  be  declared  a  Uen 
upon  the  land  for  tbe  prindpal,  Interest,  and 
attonwy's  Sses;  tbat  tbe  mortgage  be  fore- 
closed, and  the  equity  of  redemption  therein 
be  forever  barred ;  tbat  the  land  be  adld  to 
pay  the  debt  sued  tor,  after  paying  the  debt, 
if  uiy,  due  tbe  Society  of  the  African 
Mission  at  Baltimore  C^;  and  that  the 
plaintiff  have  a  general  ludgmoit  tbr  the 
principal,  interest;  and  attorney's  fees.  By 
amendmoit  the  jOainttfl  alleged  that  there 
was  no  Boc^  cnporation  as  tbe  Society  of  the 
African  BUaaion  of  BalUmore  Gi^,  as  set 
oat  in  defendant's  answer;  that  tbe  defend- 
ant had  no  transacClona  with  tbat  society; 
tbat  the  defendant  never  gave  to  the  aodety 
any  mortgage  on  the  property  held  the 
XdalntUt  as  security  for  the  note  sued  on  in 
this  case;  and  tluit  tbe  same  la  fictitious  and 
puta  a  eUmd  on  the  title  and  tbe  mortgage 
held  by  Uie  plaintiff,  and  should  be  removed 
in  order  tbat  tbe  pia«nt'*  niay  have  and 
maintain  its  equitable  rlgbta.  'Plaintiff 
prayed  that  the  alleged  doud  be  removed, 
and  that  it  have  a  Uen  set  up  and  eetabllsb- 
ed  in  favor  of  tbe  note  and  obligatton  of  the 
defendant  here  sued  on. 

Tbe  defraidant  filed  a  demurrer.  In  whlcn 
she  urged :  (a)  Tbat  the  petition  .seta  forth 
no  ground  for  equitable  relief  and  shows 
Ibat  tliwe  la  an  adequate  remedy  at  Jaw. 


(b)  Tbat  tbe  petition  Is  insufficient  as  to 
parties  plaintiff,  in  tbat  it  does  not  appear 
tbat  the  l^af  interest  to  the  mortgage  sought 
to  be  foreclosed  baa  ever  been  transferred  in 
writing  to  the  plaintiff,  but  that  the  legal 
right  of  action  thereon  remains  in  the  mort- 
gagee, a  B.  Setse.  (c)  That  there  are  bo 
sufficient  parties  defiant.  It  appearing 
txom  tbe  petition  tbat  tbe  Society  of  the 
African  Mission  of  Baltimore  City  has  a 
first  mortgage  on  the  property,  and  it  is 
necessary.  In  order  to  protect  the  Interests 
of  tbe  society  by  paying  off  the  debt  as  prayed 
for,  that  the  society  should  be  made  a  party 
to  the  cause,  (d)  Defendant  demurs  specially, 
because  no  copy  of  tbe  alleged  notice  of 
intentloa  to  claim  attorney's  tees  la  attached 
to  the  petition.  The  court  overruled  tbe  de- 
murrer, and  tbe  defendant  excepted. 

Candler,  Tbcnnson  4e  Hirsd!*  of  Atlanta, 
for  plaintiff  In  error.  John  Awtry  and  W. 
B.  Power,  both  of  Marietta,  and  Geo.  F.  Go- 
ber,  of  Atlanta,  tor  defendant  in  error. 


HILL,  J.  (after  stating  the  facts  as  above). 
[1]  1.  The  mortgage  note  sued  on  in  this  case 
was  payable  to  C  B.  Setze,  or  order.  It 
was  therefore  negotiabl&  The  petition  al- 
leges tbat  it  was  transferred  and  assigned  to 
the -plaintiff^  which  brought  suit' against  the 
maker  to  enforce  it  ^Tfaere  Is  no  formal 
transfw  or  assignment  of  tbe  note  and 
mortgage  in  writing,  and  the  question  la 
whether  ftu  ainqple  indorsemoit  of  the  name 
of  tbe  payee  in  the  note  oa  the  back  thereof 
operates  to  transfer,  not  tmly  the  note,  but 
the  Uen  created  by  tbe  mortgage,  to  the 
plalntU^  who  claims  to  be  tbe  bolder  for 
value,  and  sues  as  such.  A  promissory  note 
la  negotiable  by  indorsunent  of  tbe  payee  or 
bolder.  OivU  Code,  I  4m.  OlvU  Code,  I 
4276,  declares:  "The  transfer  of  notes  se* 
cured  by  a  mortgage  or  otherwise  conv<^ 
to  the  tranafnee  tbe  benefit  of  the  secnrity." 
See,  to  tbe  same  eftect,  Bbberto  v.  Mans- 
field, 82  Ga.  2%;  Murray  Jones,  60  Ga. 
100;  Berrla  r.  Smith.  07  Ga.  784.  785,  2S  S. 
B.  767.  Civil  Code,  f  S34S,  is  aa  follows: 
"All  transfers  and  assignments  of  rent  notes, 
mortgage  notes,  and  other  such  evidences  of 
indebtedness,  ssenied  dtber  contract  lien 
or  out  of  which  a  lien  springs  operatton 
of  law,  shall  be  euffidently  technical  and  val- 
id where  such  tianafer  or  assign ment  plainly 
seeks  to  pass  the  titie  to  any  of  sudi  papers 
In  writing  from  one  person  to  another."  The 
act  of  1889  (Acts  1809,  pw  80),  embodied  in 
Civil  Code,  H  SS46-3347.  was  remedial  in 
its  nature,  and,  as  expressed  in  the  caption, 
was  "to  provide  for  the  more  full  and  com- 
plete transfte  and  assignment  of  teat  notes, 
mortgage  notes,  *  *  *  so  that  upon  a 
simple  transfer  for  value  of  such  rent  note, 
mortgage  note,  and  other  such  evidences  of 
indebtedness,  the  lien  connected  therewith  is 
carried  and  follows  as  a  necessary  inddait 
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of  sach  transfei'  so  as  to  allow  such  trans- 
feree or  assignee  of  tbe  same,  without  more 
to  foreclose  and  enforce  tbe  same  In  his  own 
name."  The  purpose  of  thla  act  was,  there- 
fore, not  to  lessen  the  power  of  assignment, 
but  to  broaden  It,  bo  as  to  do  away  with,  aa 
much  as  possible,  the  formality  of  transfers 
of  lien  notes.  Prior  to  the  act  of  1899,  prom- 
issory notes  payable  to  order  were  negotia- 
ble merely  by  the  Indorsement  of  the  payee. 
The  transfer  of  notes  secured  by  a  mort- 
gage or  otherwise  carried  with  it  the  benefit 
of  the  lien  of  the  mortgage.  The  expressed 
purpose  of  the  act  of  1890  was  to  provide 
fOr  the  more  full  and  complete  transfer  of 
notes  secured  by  liens,  so  that  upon  a  simple 
transfer  of  sach  notes  the  lien  connected 
therewith  is  carried,  and  the  transferee  can 
foreclose  in  his  own  name.  Therefore,  in 
this  case,  the  note  and  mortgage  to  secure  it 
being  embodied  in  a  single  Instrument,  and 
the  indorsement  and  delivery  thereof  being 
snffldent  to  transfer  the  title  to  tbe  note 
payable  to  order,  it  was  a  snfflcleat  "simple 
transfer^  of  tbe  entire  paper  to  carry  title 
thereto  to  ibe  person  to  wbom  It  was  dtiiv- 
ered  so  indorsed. 

But  It  is  argned  that  mortsage  notes  oan- 
not  be  transferred  by  simple  Indorsement,  in- 
asmuch a>  tbe  act  of  1899  (avU  Oode,  1 884S) 
provides  that  the  transfer  of  mortgage  notes 
shall  be  "In  writing  from  one  poaon  to 
another.**  It  Is  insisted  that  the  language  of 
the  act  of  1899  does  not  come  nnder  the  law 
merchant,  where  a  almiAe  indorsement  la 
sufficient  to  conv^  the  title  and  transfer  the 
note  to  any  one  who  might  legally  hold  it; 
but  that,  in  order  to  carry  tbe  lien  of  tiie 
mortgage  with  the  note,  there  must  be  a 
written  assignment  In  which  the  name  of 
the  assignee  is  srt  forUL  At  common  law  tbe 
tiUe  to  a  mortgage  did  not  pass  by  a  simple 
indorsonent  In  blank.  The  act  of  1899  Is  a 
remedial  statute,  designed  to  do  away  with 
the  formal  and  technical  mle  as  to  assign- 
mrats  and  transfers  of  liens,  so  that  the  law 
merdiant  will  apply  as  well  to  notes  carry- 
ing liens  as  to  those  which  do  not  Even  a 
casual  reading  of  the  caption  of  the  act  of 
1899  will  show  tiiat  such  was  the  evident 
purpose  of  tbe  legislature.  And  in  the  body 
of  the  act  the  matter  relating  to  tbe  transfer 
of  liens  provides  that  tbe  eCTect  of  such 
transfer  or  assignment  of  such  notes  will  be 
to  completely  and  fully  carry  such  Umx  "aa 
a  necessary  Incident  thereof."  And  section 
3.  of  the  act  provides  that  upon  the  "simple 
transfer"  of  any  mortgage  note,  etc.,  the 
transferee  can  foreclose  in  his  own  name. 
Tbe  whole  act  breathes  with  the  spirit  of 
slmi^lfyli^  tbe  method  of  transferring  liens 
which  attach  to  certain  notes,  including 
mortgage  notes.  The  act  of  1899  did  not  re- 
peal section  4276  of  the  Oivll  C!ode,  quoted 
supra,  but  was  Intended  to  simplify  the 
manner  of  transferring  notes  secured  by 
Hens,  etc^  The  act  of  1889  sbonld  be  ooo- 


stmed  in  connection  with  section 
so  construed,  we  think  the  sLnif 
ment  of  tbe  name  of  the  payee  in 
note  payable  to  order,  on  the  ba 
gives  the  holder  for  value  the  rlj 
close  tbe  mortgage  in  bis  own  na 
what  has  been  said,  we  think  the  i 
forth  a  cause  of  action,  so  that  V 
In  the  court  below  could  proceed 
name  to  foreclose  tbe  mortgage, 
ruling  of  the  general  demurrer  waj 
Barnes  v.  Fleetwood,  6  Oa.  Aw. 
B.  60. 

[2]  2.  One  of  tbe  prayera  of  the 
that  the  "mortgage  may  be  deds 
upon  said  land  for  the  prindpel 
interest  and  attorney's  fees,  as  b 
set  out,  and  costs,  and  thdt  said 
be  foreclosed  and  the  equity  of  i 
therein  forever  barred,  and  that  si 
sold  to  pay  this  debt,  after  {nylnj 
if  any,  due  the  Society  of  the  AJ 
sion  of  Baltimore  City.**  The  ] 
originally  bnmi^t  alleged  that  C 
of  the  African  Mission  of  BsUIidm 
a  first  mortgage  on  tbe  propw^ 
In  the  petition  fbr  $2,200,  whld 
October  10.  1908,  and  was  eztand 
years  from  the  date  of  matority. 
ment  to  the  petUlon  It  was  aDeved 
Is  no  such  corporation  as  the  Sod 
African  Missltm  of  Baltimore  a 
out  In  deliendanfs  answer,  and  tbi 
fmdant  had  no  transactions  with 
ty.  We  think  the  special  deunn 
portion  of  the  petition  shoold  I 
sustained,  and  to  that  QSEtent  the  fi 
the  court  below  Js  reversed.  That 
the  petition  referred  to  bi  tUs  i 
the  opinion  shoold  have  been  str 
necessity  Is  shown  in  the  petitioi 
a  decree  aa  prayed  for.  A  general 
is  prayed  against  the  defesidant,  a 
solvency  of  the  dtfaidant  is  not  aB 
Society  of  the  African  Mission  of 
City,  whose  first  mortgage  would  1 
by  sndi  a  decree,  is  not  a  party  U 
The  plain  tiff  does  by  amendment  i 
there  Is  no  such  corporation,  ant 
defendant  had  no  transaction  wit 
iwratlon.  But  the  plaintiff  will  no 
to  deny  the  validity  of  the  first 
when  the  note  under  which  it  sue 
expressly  states  that  it  is  a  sectmd 
on  tbe  property,  tbe  first  bdng  gi 
"Sodety  of  tlie  African  Misdon  of 
City."  Jenkins  v.  Southern  By.  Ct 
85,  84  S.  B.  856;  Long  v.  BoUai 
865  (3).  No  reason  is  shown  why  1 
above  named  had  not  a  valid  first 
Hen  on  the  property  described  ii 
sued  on,  as  declared  in  the  note  1 
do  not  think  that  the  portion  of  tl 
under  review  alleges  any  facts  w 
tbe  case  ont  of  the  usual  procedi 
a  foreclosure  Is  sought  on  proper 
first  and  second  liens  therecm. 
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re  think  the  court  should  hare  sos- 
!  draunrrer  to  thia  extent. 
I^he  note  on  which  salt  was  brought 
a  proTlslon  for  the  payment  of  10 
attorney's  fees  on  principal  and 
a  case  of  collection  by  suit  or  through 
ley.  The  petition  alleged  that  no- 
tentlon  to  bring  BUlt  and  collect  at- 
ees  had  been  given  to  the  defendant 
stating  the  term  of  court  to  which 
d  be  bronght  10  days  prior  to  the 
■eof.  A  special  demurrer  was  filed, 
round  that  a  copy  of  the  notice 
LTe  been  attached  to  the  petition. 
I  unnecessary.  The  suit  was  not 
)n  the  notice,  but  on  the  note.  The 
iqulres  notice  In  order  to  make  this 
of  the  note  enforceable.  It  was 
to  all^e  the  giving  of  sach  notice ; 
negations  of  the  petition  were  snf- 
id  it  was  not  neceeaaiT  to  attach 
the  notice  which  had  been  given, 
plaintiff  in  error  has  secured  a  ma- 
dlflcatlon  of  the  judgment  of  the 
)w,  she  la  entitled  to  the  costs  of 
lihe  case  to  the  Supreme  Court, 
nt  affirmed  In  part  and  reversed  in 
the  Justices  concur. 


■I  V.  MAYOR  AND  COUNCIL  OF 

OAINESVIIXa 
Court  of  Georgia.    Sept  29,  191B.) 

/fiyllafitw  by  the  Court.) 

kSS  QUABE  CLATTSUlf  FaBOrt. 

•rly  conetmed,  tbia  was  an  action  of 
'quare  clauBUm  fre^it,"  for  damages 
blasttng  in  tbe  defendant's  qaarry, 
ones  to  nil  on  adjacent  lands  of  tbe 
injuring  bii  bnildings  and  other  prop- 
ion,  and  by  dumping  dirt  and  other 
I  into  a  branch,  which  separated  the 
im  tbe  plaintifrs  other  land,  causing 
!i  lower  down  to  change  its  coarse  as 
'ODgb  plaintiffs  land,  and  also  to  fill 
ITs  mill  pond  with  debris,  and  not  for 
ariBinfT  from  any  negligence  Id  tlie 
1  which  the  work  was  done. 

nira  LANDowmaa  (|  8*>— Dkbu  — 
[TcnoN— Dahaoes. 
quarry  was  located  on  a  designated 
land.  Defendant  beld  under  a  deed 
itiff.  After  reciting  the  consideration, 
>urported  to  convey  "all  the  rock  and 
h  surface  and  aabsorface,  located  oo" 
bed  land.  It  also  contained  the  re- 
arty  of  the  first  part  further  grants, 
i  conveys  to  party  of  tbe  second  part, 
uccessors  ana  assigns,  tbe  right  and 
to  use  said  land  in  any  way  whatever 
be  necessary  or  expedient  to  quarry, 
Bh,  and  remove  all  of  said  atone  and 
rovided  no  convict  camp  or  tenant 
lU  be  placed  on  said  ten  acres  of  land." 
t  the  Erant  and  covenant  atwve  quot- 
ized  blaBting,  and  the  mere  fact  that 
1  fell  upon  plaintifTs  adjacent  land 
id  his  property  would  not  render  de- 
able  in  trespasa  for  the  injury.  See 
■y  V.  Ames,  13  Mo.  App.  576 ;  Arthur 
1G7  N.  C.  398,  73  S.  E.  206;  Scott 
Md.  431. 

:  case  diffeia  from  Moross  &  Co.  v. 


Burke,  80  Ga,  110,  24  S.  E.  9G9,  and  Central 
Iron  &  Coal  Co.  v.  Vanderheuk,  147  Ala.  546, 
41  South.  145,  e  L.  R.  A.  (N.  S.)  670,  119  Am. 
St  Hep.  102,  11  Ann.  Cas.  346,  where  the 
plaintiff  had  not  consented  to  the  blasting. 

[Ed.  Note.— For  other  casea,  see  Adjoining 
Landowners,  Cent.  Dig.  g§  60-66;  Dec.  Dig.  g 
8.*] 

8.  InsTBFcnoN&— Deniai.  of  New  Trial. 

Considered  in  the  light  of  the  entire  charge, 
and  the  issues.aa  made  in  the  pleadings  and  ev- 
idence, the  excerpts  from  the  charge  complain- 
ed of  in  tbe  motion  a^ord  no  cause  for  the 
grant  of  a  new  trial. 

4.  Deniax.  ot  Mistbial  Approved. 

Under  the  circumstancea  of  the  case,  there 
was  no  error  in  refusing  to  declare  a  mistrial. 

6.  Vebdict  anu  Denial  of  New  Trial  Ap- 

PBOVED. 

The  verdict  is  aupported  by  tbe  evidence, 
and  tbe  discretion  of  the  trial  judge  in  refusing 
a  new  trial  will  not  he  disturbed. 

Error  from  Superior  Court,  Hall  County; 
J.  B.  Jones,  Judge. 

Action  by  John  W.  Spencer  against  the 
Mayor  and  Council  of  Gainesville.  Judgment 
for  defendant,  and  plaintifr  brings  error.  Af- 
firmed. 

B.  P.  Galllard,  Jr..  and  J.  G.  Collins,  both 
of  Gainesville,  for  plaintiff  in  error.  Wm.  M. 
Johnson,  of  Galnesrllle,  for  defendant  in 
error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


COLEMAN  et  aL  v.  GEORGE,  Judge. 
(Supreme  Coort  of  Georgia.    Sept  27,  1013.) 

(ByUaitit  by  the  Court.) 

1.  CBUinAL  Law  (g  130*) — Change  oe  Ven- 

■DI— PeTITIOK— CONSTBUCTION. 

The  court  did  not  err  in  this  case  in  con- 
struing the  petition  for  a  change  of  venue  to  be 
based  solely  on  the  ground  that  an  impartial 
JntT  could  not  be  obtained  in  tbe  county  in 
which  the  crime  la  alleged  to  have  been  commit- 
ted. 

[Ed.  Note.— For  other  eases,  aee  Criminal 
Law,  Cent  Dig.  §8  247,  248;  Dec.  Dig.  i 
130.*] 

2.  Cbuqital   Law    (§   1023*)  —  Appeal  — 
Change  op  Venue— Bill  of  Exceptions. 

Tbe  court  correctly  held  that  the  provision 
in  the  act  approved  August  21,  1011  (Acts  1011, 
p.  74),  relating  to  a  change  of  venue  in  crimi- 
nal cases,  providing  for  a  direct  bill  of  excep- 
tions, wliicn  should  "operate  as  a  supersedeas 
In  the  trial  of  said  case,"  is  not  applicable  in 
case  of  the  denial  of  a  petition  for  a  change  of 
venue,  where  the  same  is  based  solely  upon  the 
ground  that  an  impartial  jury  cannot  be  ob- 
tained in  the  county  where  the  crime  is  alleged 
to  have  been  committed. 

[Ed.  Note. — For  other  cases,  aee  Criminal 
Law,  Cent  Dig.  S9  :i583-2598 :  Dec.  Dig.  S 
1023.*] 

Application  for  mandamus  by  W.  A.  Cole 
man  and  others  against  W.  F.  George,  judge. 
Mandamus  denied. 
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Jno.  R.  Cooper,  of  Macon,  D.  B.  Nlcti- 
olson,  of  Rocbelle,  and  Bargood  &  Cntts,  of 
FltzgiBrald.  for  petitioners.  J.  B.  Wall,  of 
Fitzgerald,  3.  W.  Dennard,  of  Cordele,  and 
Hal  Lawstm,  of  Abbeville  for  defendant. 

BECK.  J.  The  following  petition  was 
presented  to  tbe  Judge  of  the  superior  court 
of  Wilcox  county: 

"The  petition  of  W.  A-  Coleman,  Jim  Cole- 
man, and  W.  H.  Stephens,  citizens  of  the 
county  of  Wilcox  and  state  of  Georgia,  and 
who  are  now  detained  In  tbe  commoQ  Jail  of 
Wilcox  county,  Georgia,  respectfully  ahowa 
to  this  honorable  court: 

"1.  That  they  have  been  Indicted  in  the 
superior  court  of  Wilcox  county  for  murder, 
in  that  they  did  on  the  6th  day  of  April, 
ldl3,  kiU  Leon  Melrln. 

"2.  Tour  petitioners  respectfully  show  that 
when  they  were  arrested  and  put  In  Jail  In 
Abbeville,  said  county  of  WUcox,  It  was  nec- 
essary. In  order  to  secure  the  safety  of  the 
said  W.  A.  Coleman  from  the  mob,  to  carry 
him  to  tbe  common  jail  of  Ben  Hill  county. 
Fitzgerald,  Georgia,  where  he  remained  for 
some  time.  Afterwards  he  was  removed 
ba<A  to  the  Jail  of  Wilcox  county,  and  re- 
mained there  a  short  while,  and  the  mob 
stormed  the  Jail,  and  tried  to  get  him  out  of 
Jail  and  lynch  him.  The  mob  cut  the  tele- 
phone wire,  and  the  said  mob  was  only  pre- 
vented from  getting  Coleman  by  the  wife  of 
tbe  Jailer,  who  got  the  keys  and  kept  them 
under  her  apron. 

"3.  After  this  storming  of  tbe  Jail  by  the 
mob.  W.  A.  Coleman  was  carried  by  the 
sheriff  of  WHcox  county  to  the  common  jail 
of  Dooly  county,  Ylaina,  Georgia,  for  safe- 
keeping, and  there  be  remained  for  some , 
time,  a  month  or  so,  and  was  only  carried  \ 
back  to  Abbeville  Jail  a  few  weeks  ago.  ; 

"4.  Tour  petitioners  further  allege  that 
since  their  Incarceration  they  have  beard 
■of  numerous  flireats  against  tli^  lives,  and 
that  while  W.  A.  Coleman  was  Incarcerated 
In  prison  his  hands  were  run  off  his  farm, 
■and  some  of  them  beaten  and  warned  tbat 
if  they  did  not  leave  the  farm  tb^  would 
be  dealt  with  by  violence,  and  that  it  waa 
necessary  for  him  to  ^ploy  more  men  to 
take  th^r  places  and  run  his  farm  this 
year.  Your  petltlonera  aver  that,  on  account 
■of  tbe  gratt  feeling  and  prejudice  against 
him  in  said  county,  it  was  very  hard  for 
him  to  get  his  land  cultivated  this  year,  and 
that  great  damage  lias  been  done  to  hhn  on 
account  of  the  prejudice  existing  In  the 
county  where  the  homicide  occurred. 

**S.  Tour  petitioners  show  that  on  ac- 
count of  the  excitement  and  common  feeling 
that  existed  after  the  homicide,  which  was 
calculated  to  poison  tbe  minds  of  tbe  Jurors, 
and  further  tliat  a  large  portion  of  the  ju- 
rore  of  said  county  have  formed  and  ex- 
pressed  an  opinion  in  regard  to  their  guilt, 
either  from  having  heard  some  part  of  tbe 
-evidence  at  the  coroner's  trial,  or  from  hav- 


ing heard  statonents  of  others  and  from 
certain  evil-disposed  persons,  relatives  and 
friends  of  the  deceased,  who  circulated  ru- 
mors exceedingly  damaging  to  them  and  prej- 
odldal  to  a  correct  termination  of  the  is- 
sues Involved  in  the  case,  that  the  public 
mind  has  been  so  poisoned  and  prejudiced  by 
exaggerated  rumors  in  the  newspapers  of 
the  state  that  the  defendants  do  not  believe 
that  they  can  get  a  fair  trial  by  an  Im- 
partial jury  in  Wilcox  county,  Georgia,  the 
sort  of  trial  tbat  they  are  entitled  to  under 
the  Gonstltatlon  and  laws  of  the  United 
States. 

"Wherefore  they  respectfully  ask  this  hon- 
orable court  to  change  the.  venue  In  said 
case,  and  that  they  be  ordered  tried  upon 
said  bill  of  Indictment  in  some  other  county 
In  the  circuit  and  in  the  state  of  Georgia 
other  than  the  county  of  Wilcox." 

After  bearing  the  evidence  and  argument 
of  counsel  upon  this  petition,  the  judge 
overruled  It  Thereupon  the  petitioners  pre- 
sented their  bill  of  exceptions  to  the  judge 
for  his  signature,  seeking  to  bring  the  ruling 
directly  to  this  court  for  review.  The  Judge 
refused  to  certify  tbe  bill  of  exceptions,  and 
held  that  the  petition  was  based  upon  the 
law  In  regard  to  the  change  of  venue  in 
criminal  cases  as  It  stood  before  the  pas- 
sage of  the  act  approved  August  21,  1911 
(Acta  1911,  p.  74),  relating  to  a  change  of 
renue  in  criminal  cases.  Prior  to  that  act 
tbe  law  provided  for  a  change  of  venue  only 
In  cases  where  an  Impartial  jury  could  not 
be  obtained  in  the  county  where  the  crime 
was  committed.  The  judge  below  in  this 
case  held,  further,  that  the  act  of  1911  pro- 
vided an  additional  ground  for  a  chajige  of 
venue  In  criminal  cases,  and  that,  when  the 
additional  ground  provided  In  that  act  is 
embraced  in  the  motion,  a  movant  has  tlie 
right  to  a  direct  bill  of  exceptions  in  case 
the  judge  should  refuse  to  grant  the  mo- 
tion, but  that,  where  the  motion  Is  based 
solely  upon  tlie  ground  tbat  an  Impartial 
jury  cannot  be  obtained,  a  dodal  ot  the  mo- 
tion is  a  proner  matter  tax  exc^iAlons  pm- 
dente  Ute,  and  not  for  a  direct  bUl  of  ex- 
ceptions. 

[1]  We  are  of  tbe  opinion  that  the  Judge 
below  properly  construed  the  petition,  in  hold- 
ing that  It  was  based  solely  upon  tbe  ground 
that  an  Impartial  jury  could  not  be  ob- 
tained in  tbe  county  where  the  crime  was 
alleged  to  have  been  committed.  While  the 
petition  does  allege  certain  attempted  acts 
of  mob  violence  in  the  past  against  one  of 
theee  petltlonera  for  a  diange  of  venue, 
tbere  Is  no  allegation  that  at  present  there 
is  an  existing  danger  of  a  lynching  of  this 
party  against  whom  the  attempts  were  made, 
or  against  either  ot  tbe  other  petitioners, 
nor  that  there  have  been  so  recently  Uireats 
of  violence  or  attempts  to  lynch  either  W. 
A.  Coleman,  one  of  the  petltlonera  against 
whom  the  former  attempts  were  made,  or 
a^alngt  either  of  tbe  other  petitlonens  as  to 
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show  that  there  la  a  probability  of  danger 
of  lynching  or  other  mob  violence  at  the 
present  time,  or  that  there  was  at  tiie  time 
of  filing  and  bearing  the  motion  a  present 
exlstli^  danger  ot  probability  of  ench  vio- 
l^ce.  Bat  the  petition  distinctly  alleges 
that  on  account  of  the  excitement  and  feel- 
ing ttut  existed  *'after  tbe  bomldde,  which 
was  calculated  to  poison  the  mind  of  jorors," 
and  from  the  fact  that  a  large  part  of  the 
Jurors  <^  tJie  connty  had  formed  and  ex- 
pressed an  ojtfnion  in  r^rd  to  the  gnilt 
of  Oie  petttlonerSL  and  for  other  reasons  set 
forth  In  the  petition,  the  defoidants  "do  not 
beliere  that  they  can  get  a  fair  trial  by  an 
impartial  jury  in  Wilcox  county"  (the  county 
In  which  the  crime  Is  all^^  to  hare  been 
committed). 

[2]  ^nie  petlUott,  properly  constmed,  rests 
the  case  for  a  change  of  Tenne  upon  the  law 
granting  snch  a  chai^  where  an  impartial 
Jury  could  not  be  obtained.  ^lat  bdng  true, 
the  court  did  not  err  In  holding  that  the 
denial  of  the  motion  was  a  proper  matter 
of  exceptions  pendente  lite,  and  not  of  a 
direct  bil)  of  ezeepUons  to  this  court  The 
act  of  1911  does  not  change  the  law  relating 
to  a  change  of  venue  In  criminal  cases,  as 
it  existed  prior  to  that  act  and  as  It  ia 
declared  in  section  964  of  the  Penal  Code. 
This  section  is  amended,  not  by  changing 
tbe  provisions  as  they  stood  at  the  time  of 
the  amending  act,  but  by  adding  another 
ground  upon  which  a  change  of  venae  might 
be  had ;  and  the  addition  made  it  lawful  for 
the  Judge  of  the  superior  court  to  change 
the  venue  "on  his  own  motion,  with  or  with- 
out petition,  whenever,  In  his  Judgment,  the 
accused  party  will  be  lynched,  or  there  ia 
danger  of  violence  being  attuopted  to  be 
committed  on  aaid  accused,  If  carried  back, 
or  altowed  to  remain,  in  the  county  where 
tbe  crime  Is  alleged  to  have  been  committed. 
And  If  a  motion  by  petition  shall  be  made 
by  the  accused  tor  a  change  of  venues  said 
Judge  shall  bear  the  same  at  chambers,  with 
or  without  the  presence  of  the  accused,  at 
sudi  Ume  and  place  in  the  state  as  he  may 
direct.  And  If  Uie  evidence  submitted  shall 
reasonably  show  that  there  is  i>robabillty  or 
danger  of  lyndilng,  or  other  violence,  then  it 
shall  be  mandatory  on  said  Judge  to  diange 
tbe  venue  to  such  county  in  the  state,  as  In 
bis  Judgment,  will  avoid  such  lynching.  The 
petitioner  shall  have  the  ri^t  to  except 
to  the  ruling  of  tbe  court  at  such  Inter- 
locutory hearing,  and  the  bill  of  exceptions 
when  signed  shall  operate  as  a  supersedeas 
in  the  trial  of  said  case,  until  passed  on  by 
tbe  Supreme  Court"  The  provision  In  this 
am^ment,  declaring  that  "the  petitioner 
sball  have  the  right  to  except  to  the  ruling 
of  the  court  at  such  interlocutory  bearing, 
and  the  bUl  ot  ezceptiona  when  signed  shall 
operate  as  a  supersedeas  In  the  trial  of  said 
case,  until  passed  on  by  the  Supreme  Court," 
Is  ai^lcable,  in  our  opinion,  only  where  a 
moUon  Js  made  based  upon  tbe  existence  of 
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danger  or  probaUlity  of  a  lynching  or  other 
mob  violence^  While  the  prorlston  for  a 
direct  bill  of  exceptlona  to  the  ruling  of  the 
court  at  an  interlocutory  hearing  is  by  the 
amendment  placed  in  the  same  section  of  the 
Code  with  the  law  as  it  stood  prior  to  the 
passage  of  the  amending  act,  we  do  not  think 
that  it  should  be  made  applicable  to  the  law 
providing  for  a  change  of  venue  on  the 
ground  that  an  impartial  Jury  could  not  be 
obtained;  but  it  should  only  be  applied  in 
cases  of  motions  based  upon  the  ground  for  a 
change  of  venue  added  by  the  amendment 
We  are  induced  to  adopt  this  construction 
as  the  correct  one  from  a  consideration  of 
the  context,  and  of  the  reason  for  the  amend- 
ment which  must  have  existed  in  the  minds 
of  tbe  Leglalatnre  when  it  enacted  the 
amendment  The  law  giving  tbe  right  to  a 
change  of  venue  on  the  ground  that  an  Im- 
partial Jury  could  not  be  obtained  in  the 
county  where  the  crime  was  committed  stood 
for  many  years  as  It  is  In  the  present  Penal 
Code,  and  no  right  to  a  direct  bill  of  ex- 
ceptions to  a  Judgment  of  a  court  refudng 
to  make  a  change  of  venue  upon  motion  ex- 
isted. A  refusal  to  grant  the  motion  under 
the  law  was  trrated  as  rulings  upon  other 
incidental  or  preliminary  Issues  and  mat- 
ters In  the  trial  at  criminal  cases,  such  as 
motions  for  continuance,  pleas  In  abatement, 
demurrers,  etc.  The  accused.  In  cases  of 
adverse  rulings,  could  not  as  a  matter  of 
right,  in  such  matters,  have  a  direct  bill  of 
exceptions  to  this  court  which  would  operate 
as  a  supersedeas  and  prevent  farther  pro* 
ceedlngs  in  the  cause  until  the  question  made 
in  sucb  bill  of  exceptions  was  diq;H»ed  of 
here.  And  the  mere  fact  that  the  Legisla- 
ture has  seen  fit  to  create  an  additional  stat- 
utory ground  for  a  change  of  venue,  and  give 
in  connection  therewith  a  right  to  a  direct 
bill  of  exc^jillonB  which  should  operate  as 
a  supersedeas  in  the  trial  of  a  case,  and 
that  the  statute  creating  tbe  additional 
ground  boa  been  placed  In  the  same  sec- 
tion of  the  Penal  Code  with  tbe  former  legis- 
lative declaration  upon  that  subject,  does 
not  Justify  a  construction  making  the  pro- 
visions In  r^ard  to  procedure  \appUcable  to 
the  provisions  which  existed  formerly,  un- 
less the  context  or  tbe  reasons  for  making 
the  additional  ground  for  a  change  of  venue 
require  It 

As  we  have  sold,  and  as  vrill  be  seen  upon 
reading  tbe  amendatory  act,  the  context  does 
not  show  that  the  provision  for  a  direct  bill 
of  exceptions  in  the  amehdatory  act  Is  ap- 
plicable to  tbe  law  as  it  existed  prior  to  the 
amendments  Nor  are  there  any  valid 
grounds  for  holding  that  there  was  a  legis- 
lative Intent  that  Uie  provisions  now  under 
consideration  should  be  made  applicable  to 
the  law  as  It  stood  prior  to  tbe  amendment 
While  there  were  strong  and  obvious  reasons 
for  making  such  a  provision  applicable  in 
coses  where  there  was  a  motion  for  a  change 
of  venue  aa  tbe  ground  that  there  was  a 
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probabUl(7  or  danger  of  lyncblng  or  other 
Tlolence  committed  on  the  accosed,  errors 
In  rulings  upon  avxb  pr^lmlnarr  qaestlons 
or  matters  as  continuances,  demurrers,  pleas 
In  abatement,  etc.,  could  be  corrected  after 
trial  as  well  as  before  triaL  Of  course,  If 
there  was  error  in  ruling  upon  preliminary 
mattwB,  requiring  the  grant  of  a  new  trial 
in  this  court,  tbe  cost  of  another  trial  would 
be  Incurred  because  of  mxitx  ruling.  But 
we  are  not  prepared  to  tKM  Otat  Oub  cost 
of  an  additional  trial  Is  an  erll  equal  to  or 
greater  than  that  of  the  delay  In  the  trial 
of  criminal  cases,  where  one  who  Is  accnsed 
of  a  crime  is  i>ermitted  to  suspend  the  pro- 
ceedings in  tbe  cause  by  suing  out,  to  ad- 
Terse  rulings  upon  preliminary  questions,  a 
direct  bill  of  exceptions  to  this  court,  which 
should  operate  as  a  supersedeas  until  the 
same  was  considered  here,  and  the  qnee- 
tions  raised  in  It  adjudicated  on  review. 
And  without  some  plain-  expression  of  leg- 
islative Intent  to  give  to  the  defendant  in 
a  criminal  case  the  right,  in  a  matter  of 
procedure,  to  test  the  correctness  of  adverse 
rulings  of  the  trial  court  by  a  direct  bill  of 
exceptions,  thereby  bringing  about  delay  in 
the  trial  of  the  case,  this  court  should  not 
confer  the  right  by  construction.  The  lan- 
guage of  the  amending  act  which  we  hare 
now  under  consideration  requires  that,  where 
there  is  a  probability  or  danger  of  lynching 
or  other  violence,  "it  shall  be  mandatory  on 
said  Judge  to  change  tbe  venue  to  such 
county  In  the  state  as  in  his  judgment  will 
avoid  such  lynching."  This  provision,  that 
a  change  of  venue  under  the  drcumstances 
last  recited  is  mandatory,  making  it  the 
imperative  duty  of  the  trial  court  to  grant 
a  change  of  venue  when  those  drcumstances 
are  shown  to  exist,  clearly  has  no  applica- 
tion to  a  petition  for  a  change  of  venue  on 
the  ground  that  an  impartial  Jury  cannot  be 
obtained.  It  makes  prominent  in  the  act 
the  legislative  command  that  there  must  be 
a  change  of  venue  where  there  is  danger  or 
probability  of  lynching.  It  lays  emphasLe 
apcm  tbe  necessity  for  a  change  of  venue  to 
prevent  mob  violence;  and  in  Immediate 
connection  with  this  expression  giving  em- 
phods  to  that  legislative  command  is  the 
provision  for  a  direct  Mil  of  exceptions  to 
an  advise  ruling  of  the  court,  which  ex- 
ceptions shall  operate  as  n  mpersedeas  in 
■  the  trial  ot  the  case. 

The  obvious  reason  for  giving  addltitmal 
rights  In  the  matter  of  procedure  where  a 
petition  was  based  upon  the  ground  of  dan- 
ger of  lyndilng  were  no  doubt  present  In  the 
l4«lfllatlve  mind  in  enacting  the  statute  of 
1911;  and  that  was  that  an  error  In  passing 
upon  a  petition  based  upon  this  ground  had 
to  be  comded  before  trial,  or  it  could  not 
be  corrected.  If  a  court  should  erroneously 
deny  a  motion  based  upon  the  ground  that 
there  was  a  probability  of  a  lynching,  and 


tliat  probability  should  ev^toate  in  cer^ 
tainty»  no  reviewing  court  could  then  cor- 
rect the  error.  There  wen  no  such  con- 
atderatlons  as  these  to  move  the  leglslatire 
body  to  grant  the  right  of  a  direct  hlU  of 
exceptions,  and  a  suspension  of  further  pro- 
ceedings In  the  case,  where  the  motion  was 
based  upon  the  ground  contained  in  the  law 
prior  to  the  act  of  1911 ;  and  we  do  not  find 
in  the  act  itself,  in  the  context  of  the  provi- 
sion that  we  have  immediately  under  con- 
sideration, anything  to  indicate  a  legislative 
intent  to  change  the  procedure  in  any  case, 
except  where  a  motion  is  made  in  view  of  an 
existing  danger  of  lynching. 

Mandamus  denied.  All  the  Justlcee  con- 
cnt. 


WBIOHT  et  aL  v.  HILL  et  aL 
(Supreme  Court  of  Georgia.    Aug:  12,  191&> 

(Svllahut  hy  the  OourtJ 

1.  Wills  (S  614*)-<3oirBTBucTioN. 

By  the  sixth  Item  of  his  will  a  testator 
provided  as  follows:  "All  of  the  other  real 
property  I  own  or  may  own  at  my  death,  ex- 
clusive of  what  has  been  devised  in  tbe  forego- 
ing Items,  I  give  and  devise  share  and  share 
alike  to  my  seven  children  [naming  them],  for 
the  term  of  their  natural  lives  respectfully 
[respectively  ?],  with  remainder  in  fee  to  their 
lurviving  lawful  issue  if  any;  and  If  any  one 
shall  die  without  issue,  his  or  her  share  shall 
be  distributed  share  and  share  alike  amongst 
the  lawful  Issue  of  tbe  others  surviving,  for  and 
during  their  natural  life.**  Tbe  ei^th  item 
was  as  follows:  "I  desire  and  request  of  my 
executors  and  executrix  named  in  the  first  item 
of  this  will  to  keep  all  the  property  metttiooed 
in  item  6tb  undivided  until  the  youngest  one  of 
the  issue  of  my  sons  and  daughters  mentioned 
in  said  item  6  shall  become  of  age."  After  the 
testator's  death  one  of  the  sons  died,  leaving 
children  surviving  bim.  Some  of  them  are  «dF 
age.  They  filed  an  equitable  petition  for  the 
purpose  01  having  their  shares  of  the  property 
devised  in  the  sixth  item  of  the  will  delivered 
to  them.  Hei4,  that  the  sixth  item  of  the  will 
created  a  life  estate  in  each  of  the  children  of 
the  testator  respectively,  with  a  coutiogent  re- 
mainder over  as  to  soch  share  to  the  children 
of  each  child,  and  with  an  executory  devise  in 
case  any  child  of  the  testator  should  die  with- 
out issue. 

[Ed.  Mote.— For  other  cases,  see  Wills,  Gent. 
Dig.  11  1293-1416;  Dec;  Dig.  |  014.*] 

2.  Wills  (|  634*)— pAmxion  d  14*)— Bight 
— CoNSTBUcnoN  or  Will. 

Where  a  son  of  the  testator  survived  him 
and  died,  leaving  the  present  plaintiffs  as  his 
lawful  diildren,  they  took  vested  indefeasible 
interests  in  one-seventh  of  such  property.  As 
to  such  shares  there  was  no  active  intervening 
trust;  and  those  of  ite  plaintiffs  who  were  of 
full  age  and  sui  juris  were  entitled  to  have  the 
executors  assent  to  the  devise  as  to  them  and 
deliver  to  them  their  respective  interests.  (At- 
kinson, J.,  dissents  from  tbe  latter  part  of  this 
headaote.) 

(a)  The  general  rule  that.  In  proceedings  for 
partitioning  property  among  tenants  in  com- 
mon, ordinarily  there  should  be  a  complete  par- 
titioning, is  subject  to  some  exceptions.  It 
does  not  affect  the  right  of  the  devisee,  who  is 
entitled  to  posaesalon  of  property  devised  to 
him,  to  have  his  share  delivered  to  him,  al- 
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n  mar  be  other  devisees  yiho  are  not 
possession  at  the  same  time. 

e.— For  other  cases,  see  Willa,  Cent 

88-1510;  Dec.  Dig.  f  634  *  ParU- 
Diff.  I  37;   Dec.  Dig.  f  14.*] 

cnriES  (I  6*)  — Wnxs— CowsTBDO- 

the  ruling  made  (d  the  preceding 
the  provisions  of  the  will  above  guot- 
:  conflict  with  the  rule  against  per- 

«. — For  other  cases,  see  Perpetuities, 
H  4-47,  49-63,  56  ;  Dec  Dig.  8  6.»1 

[ON  (IS  44,  46,  55,  64*)— Pbbhatubi- 
lction— Petition— Dkitderke— Pab- 

the  plaintiffs  who  are  of  age  and  sni 
action  la  not  premature.  (Atkinson, 

9.) 

allegation  that  the  plaintiffs  are  ten- 
nmon  with  the  executors  and  entitled 
D  on  that  basis  was  demarrable ;  but 
require  the  dismissal  of  the  entire 

allegations  as  to  the  hostile  attitude 
ecutors  and  of  the  inability  of  the 
:o  ascertain  what  constituted  the  re- 
vised by  the  sixth  item  of  the  will 
lent  to  withstand  the  demurrer, 
r  the  allegatioDs  of  the  petition,  all 
interest  should  have  been  made  par- 
r  case. 

te. — For  other  cases,  see  Partition, 
§g  111-114,  14B-159,  182,  186,  187; 
§8  44,  46,  55,  64.*] 

,  AND  EbBOB  (8  1178*)— Disposition 

luch  as  the  court  sustained  the  de- 
al! the  grounds  thereof  and  dismissed 
bus  erring  as  to  the  substantial  mer- 
petition,  the  judgment  is  reversed, 
tioD  that  the  case  be  reinstated  ;  that 
rer  to  the  allegations  of  the  sixth  par- 
the  petition,  touching  the  existence 
icy  in  common  between  the  plaintiffs 
lecutors,  be  sustained;  that  the  court 
easonable  opportunity  for  the  plaiu- 
ke  necessary  parties  as  herein  indicat- 
apOQ  failure  so  to  do,  that  the  action 
ed  for  want  of  proper  parties, 
te.— For  other  cases,  see  Appeal  and 
at  Dig.  88  4604-4620;   Dec  Dig.  8 


rom  Superior  Goart,  Baldwin  Coun- 
Park,  Jadge. 

le  petition  by  M.  H.  Wright  and 
ainst  Nora  Hill  and  another,  etc 
for   defendants,   and  plaintiffs 
ir.  Reversed,  with  direction, 

HIU  Wright  and  others  filed  th^r 
petition  against  Nora,  Madison, 
len  Hill,  as  executors  of  David  B. 
Iling  In  substance  as  follows:  Da- 
111  died  testate  and  owing  no  debts 
aiy  27,  1901.  After  making  other 
tie  provided.  In  items  6  and  8  of  Ms 
oUows: 

tth.  All  of  the  other  real  property 
may  own  at  my  death,  exclusive 
has  been  devised  In. the  foregoing 
give  and  devise  share  and  share 
ly  seven  djlldren,  viz.:  Nora,  Bula, 
erson,  John,  Madison,  and  Stephen 
the  term  of  their  natural  lives  re- 
[reflpectlvely],  with  remainder  In 


fee  to  their  surviving  lawful  issue,  If  any, 
and  if  any  one  shall  die  without  Issue,  his 
or  her  share  shall  be  distributed  share  and 
share  alike  amongst  the  lawful  Issue  of  the 
others  surviving,  for  and  during  their  natural 
life." 

"Item  8tb.  I  desire  and  request  of  my  ex- 
ecutors and  executrix  named  In  the  first  item 
of  this  will  to  keep  all  the  property  mention- 
ed in  Item  6th  undivided  until  the  youngest 
one  of  the  Issue  of  my  sons  and  daughters 
mentioned  in  said  item  6  shall  become  of 
age." 

The  plaintlfFs  are  the  surviving  lawful  Is- 
sue of  Anderson  Hill,  a  son  of  the  testator. 
Since  the  death  of  Anderson  Hill  April  19, 
1907,  none  of  his  lawful  Issue  have  died. 
Plaintiffs  refer  to  the  real  property  devised 
in  item  6  of  the  will  as  the  residuum  and 
claim  that  they  as  a  unit  became  entitled, 
upon  the  death  of  their  father,  Anderson 
Hilt,  to  a  vested  estate  in  fee  simple  in  and 
to  an  undivided  one-seventh  interest  therein. 
The  executors  of  the  estate  bore  to  Anderson 
HUl  during  his  lifetime  a  faostUe  attitude 
and  have  borne  the  same  attitude  since  to- 
wards the  plaintifCs,  who  have  never  been 
able  to  learn  the  exact  extent  of  the  residv- 
um  of  the  estate  or  their  portion  therein. 
They  know,  however,  that  it  consists  prin- 
cipally of  farming  land,  and  to  the  t>est  of 
their  information  and  belief  it  amounts  to 
from  8,000  to  10,000  acres.  The  plaintiffs 
are  tenants  in  common  with  the  executors  of 
the  estate  of  David  B.  Bill  in  the  land  con- 
stituting the  residuum  of  the  estate;  and 
the  petition  is  brought  to  have  the  interest 
of  the  plaintiffs  partitioned  and  set  apart  to 
them  in  severalty.  The  executors  have  never 
assented  to  the  vesting  of  the  devises  con- 
tained in  item  6  of  the  will  or  any  part 
thereof  and  are  still  clothed  with  the  legal 
title  to  the  lands  devised  therein.  Plaintiffs 
allege  that  Item  8  of  the  wUl,  in  which  the 
testator  requests  of  bis  executors  that  they 
keep  all  of  the  property  mentioned  In  item 
6  undivided  until  the  youngest  one  of  the 
issue  of  his  sons  and  daughters  mentioned 
should  become  of  age,  is  illegal,  contrary  to 
the  law  and  public  policy  of  this  state,  and 
void  in  that  it  attempts,  after  devising  and 
creating  an  absolute  estate  In  fee  simple  in 
the  plaintiffs,  to  nullify  and  destroy  such 
estate  by  depriving  the  devisees  of  the  right 
to  the  use  and  enjoyment  of  it  for  a  stated 
period  and  preventing  them  from  aliening, 
partitioning,  or  otherwise  disposing  of  it  for 
said  period.  Item  8  being  Illegal  and  void, 
the  plaintiffs  have  been  entitled,  since  the 
death  of  their  father,  to  have  partitioned 
and  set  aside  to  them  in  severalty  their  in- 
terest in  the  residuum  above  referred  to. 
Since  the  death  of  the  testator,  his  executors 
have  managed  the  estate  upon  the  theory 
that  item  8  of  the  will  was  legal  and  valid, 
and  have  been  withholding  from  the  devisees 
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any  posseasloii  or  nae  of  tbe  residuum,  and 
bave  excluded  them  from  tlielr  right,  title, 
and  Interest  therein. 

The  plaintiffs'  father,  Anderson  HIU,  dur- 
ing his  lifetime  was  not  allowed  the  use  and 
possession  of  his  life  estate  In  the  residuum, 
except  as  a  tenant  or  renter  from  the  execu- 
tors and  upon  the  payment  of  an  annual 
rental,  and  since  his  death  none  of  the  plain- 
tiffs have  been  allowed  the  use  or  itossesslon 
of  any  part  of  these  ^lands  except  dpon  the 
same  terma  Since  the  death  of  their  father, 
some  of  the  plaintiffs  bave  been  living  on  a 
portion  of  the  land  in  question  but  have  been 
required  to  pay  an  annual  rental  by  the  ex- 
ecutors. Besides  the  rental  exacted  from  the 
plaintiffs  }ust  referred  to,  the  executors  have 
collected  from  other  tenants  of  these  lands 
a  rental  equivalent  to  about  $3,000  per  an- 
num. This  sum  has  been  applied  chiefly  to 
making  permanent  Improvements  on  that 
part  of  the  residuum  on  which  the  executors 
and  their  favorite  brothers  and  sisters  re- 
side. After  these  expenditures,  the  balance 
remaining  was  divided  among  the  devisees; 
each  of  the  plaintiffs  receiving  a  small  sum 
of  about  $20.  Of  the  r^duum  of  the  estate 
not  more  than  1,200  acres  are  in  cultivation. 
Plaintiffs  allege  that  tbelr  Interest  In  the  re* 
siduum  is  about  1,000  acres ;  that  they  have 
been  forbidden  end  will  be  prevented,  during 
the  [>endency  of  this  suit,  from  using,  pos- 
sessing, or  cultivating  more  than  100  acres, 
unless  the  court  shall  restrain  the  executors 
from  Interfering  with  the  plaintiffs  In  the 
use  and  cultivation  of  a  greater  acreage  in 
proportion  to  their  interest  Dnring  the  pend- 
ency of  this  suit,  the  executors  continue  to 
demand  of  the  plaintiffs'  the  usual  annual 
rental  for  the  use  of  about  100  acres;  and, 
as  this  exaction  Is  Illegal,  the  executors 
should  not  be  permitted,  during  the  pendency 
of  this  suit,  to  demand  of  them  more  than 
a  sufficient  amount  to  pay  the  taxes  on  the 
land  which  they  occupy  and  cultivate.  The 
children  surviving  David  B.  HUl,  the  testator, 
were  seven.  Of  this  number  one  died  eight 
days  after  her  father;  she  not  being  married. 
Three  others  have  never  married.  Two  are 
married  and  have  lawful  issue.  Another 
child,  Anderson  HIU,  Is  the  deceased  father 
of  the  plaintiffs.  The  youngest  of  the  lawful 
issue  of  Anderson  Hill  was  born  prior  to  the 
death  of  the  testator.  At  the  death  of  the 
testator  there  were  surviving  him,  besides 
the  plaintiffs  In  this  case,  four  other  grand- 
children. At  the  date  of  filing  this  suit  there 
are  living  six  other  grandchildren,  bom  since 
the  death  of  the  testator.  Two  grandchil- 
dren bom  since  the  death  of  the  testator 
are  dead. 

The  prayers  of  the  plaintiffs  were  as  fol- 
lows: That  the  executors  be  required  to 
assent  to  the  vesting  in  the  plaintiffs  of  the 
devise  contained  in  Item  6  of  the  will  of 
David  B.  Hill;  that  the  court  decree  that 
item  8  of  the  will  Is  Illegal,  contrary  to  pub-, 
lie  poU^,  and  TOld,  and  that  It  oonstitutea 


no  obatade  to  the  Immediate  delivery  and 
conveyance  to  the  plaintiffs  in  severalty  ot 
their  respective  Interests  In  the  residuum  of 
the  estate;  that  eadi  ot  the  plaintiffs  be  de- 
creed to  be  entitled  to  an  immediate  and 
vested  estate  in  fee  simple  In  an  eqoal  un- 
divided sixty-third  Interest  In  tbe  resldnnm 
of  the  estate;  that  a  decree  be  entered  fixing 
the  acreage  and  extent  of  the  residuum  and 
the  nhmber  of  acres  to  which  eacdi  of  the 
plaintiffs  is  entitled ;  that  commissioners  be 
appointed  to  survey  the  residuum  set  off  by 
metes  and  bounds  and  describe  the  particular 
tracts  which  each  of  the  plaintiffs  shall  re- 
ceive, and,  ni>on  the  confirming  of  the  report 
of  the  commissioners,  deeds  be  executed  by 
them  to  each  of  the  plaintiffs  in  accordance 
with  the  decree;  that  pending  the  suit  the 
defendants  be  enjoined  from  any  acts  which 
may  prevent  or  tend  to  prevent  the  plaintiffs 
from  using,  possessing,  and  cultivating  an 
acreage  not  exceeding  1,000  acres  of  the 
lands  comprised  in  the  residuum;  that  pend- 
ing the  suit  the  executors  be  temporarily 
enjoined  from  demanding  of  the  plaintiffs 
the  payment  of  any  sums  as  a  rental  or  oth- 
erwise, except  for  their  proportionate  part  of 
state  and  county  taxes,  to  be  estimated  ac- 
cording to  the  acreage  actually  occupied  by 
them  dnring  the  pendency  of  this  suit;  for 
such  other  and  further  relief  as  they  may 
be  entitled ;  and  for  process. 

The  plaintiffs  amended  their  petition  as 
follows:  David  B.  HIU,  the  testator,  was  a 
white  man.  He  was  never  married  to  Elvim 
Hill,  who  was  a  woman  of  color,  and  nether 
Elvira  Hill  nor  the  chlldr^  of  Elvira  and 
the  testator,  among  whom  was  the  father 
of  the  plaintiffs,  are  his  heirs  at  law.  The 
testator  was  one  of  a  large  family  of  chil- 
dren, most  of  whom  grew  up,  married,  and 
reared  families.  His  heirs  at  law  are  his 
brothers  and  sisters  and  their  descendants. 
The  testator  began  living  with  Elvira  HIU 
about  the  time  of  the  Civil  War  and  con- 
tinued to  live  with  her  until  his  death ;  she 
surviving  him  about  five  years.  He  and<  El- 
vira lived  continuously  upon  the  lands  con- 
stituting the  residuum,  known  as  the  Hill 
place,  which  he  cultivated  and  gradually  en- 
larged from  time  to  time.  All  his  children 
were  bom,  reared,  and  educated  on  the  Hili 
place  and  were  brought  up  by  him  to  make 
their  living  by  farming  on  this  land.  With 
one  or  two  exceptions,  all  of  the  children  and 
descendants  of  David  B.  Hill  are  now  living 
on  the  Hill  pla(%  and  making  their  living  by 
Its  cultivation.  At  the  time  of  the  death  of 
the  testator,  the  plaintiffs  and  their  father, 
Anderson  Hill,  owned  and  had  nothing  ex- 
cept what  was  given  to  them  by  the  will,  nor 
at  that  time  'did  any  of  the  other  children 
or  descendants  of  the  testator  own  much,  If 
anything,  except  what  was  given  to  them  by 
the  will.  Since  the  death  of  the  testator, 
no  land  constituting  a  part  of  the  residuum 
of  the  estate  has  been  sold,  incumbered,  or 
otherwise  disposed  ot,  and  the  same  remains 
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as  It  waa  at  the  time  of  the  death  of  the 

testator. 

The  defendants  demurred  to  the  petition. 
The  court  sustained  the  demurrer  and  dla- 
mlssed  the  case,  and  the  plaintiffs  excepted. 

Henry  A.  Alexander,  of  Atlanta,  for  plain- 
tiffs In  error.  Johnson  ft  Johnson,  of  Gray, 
and  Allen  &  Pottie,  of  MlUedgeTlUe.  for  de- 
fendants in  error. 

LL'MPKIN,  J.  (after  stating  the  facts  as 
above).  This  Is  a  peculiar  case  and  a  pecul- 
iar will,  as  will  appear  from  the  statement 
of  facts.  An  illostration  may  be  given  of 
the  unusual  character  of  other  items  be- 
sides those  directly  for  consideration.  Item 
3  gave  certain  land  to  the  three  daughters 
"and  to  their  heirs  or  lawful  Issue  at 
their  death  respectively."  It  provided  that, 
if  a  named  one  of  the  daughters  should 
die,  her  share  should  vest  In  her  sisters  or 
their  issue;  but  said  nothing  as  to  such  a 
contingency  in  regard  to  the  others.  By  the 
fourth  item  a  brick  store  was  devised  to  the 
testator's  three  daughters  and  their  issue, 
with  a  provision  that,  if  either  of  them 
should  die  without  issue,  her  share  should 
Test  in  the  survivor  or  surviving  issue.  By 
the  seventh  item  it  was  declared  that,  the 
testator  desired  that  the  brick  store  should 
remain  undivided  "until  the  last  one  of  the 
devisees  shall  die,  and  theu  the  said  prop- 
erty to  be  divided  share  and  share  alike 
amraigst  the  lawful  Issue  of  the  survivors  or 
amongst  the  lawful  issues  of  the  devisees 
mentioned  In  itenu  3  and  4,  if  any  there 
be."  This,  however.  Is  only  mentioned  to 
show  some  of  the  provisions  of  the  will,  and 
the  continued  use  of  the  words  'issues'*  and 
"lawful  Issues,"  and  the  want  ot  clearness 
pervading  the  Instrument. 

[1]  1.  The  sixth  item  was  as  follows: 
"All  of  the  other  real  property  I  own  or 
may  own  at  my  death,  exclusive  of  what  has 
been  devised  In  the  foregoing  items,  I  give 
and  devise  share  and  share  alike  to  my 
seven  children,  viz. :  Kora,  Eula,  Inez,  An- 
derson, John,  Madison,  and  Stephen  Hill,  for 
the  term  of  their  natural  lives-  r^pectfully 
[re^ectively?],  with  remainder  In  fee  to 
their  surviving  lawful  Issue  If  any;  and  if 
any  one  shall  die  without  Issue,  his  or  her 
share  shall  be  distributed  share  and  share 
alike  amongst  the  lawful  Issue  of  the  others 
BorrlTlng,  for  and  during  thdr  natural  life." 

Under  the  atatotory  change^  hi  this  state, 
of  the  rule  in  Shelley's  Oase,  this  created  a 
life  estate  in  each  of  the  children  of  the 
teatatOT,  with  remainder  over  to  the  surriT- 
Ing  legitimate  children  of  soch  child.  If  any. 
and,  if  any  (me  (that  Is,  any  child  of  the 
testator)  shonld  die  without  Issue,  then  as 
provided,  aril  Code  of  1910,  |  3660  (hi  the 
last  line  of  whldi  there  Is  a  printer's  error, 
making  confusion.  See  CItII  Code  of  1806, 
f  8084).  The  remainder  was  contingent.  The 
words  of  survlTorshlp  conld  not  be  leglti- 
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mately  referred  to  the  death  of  the  testator. 
Four  of  bis  children  were  unmarried  and 
had  no  "lawful  issue"  to  survive  him.  He 
could  hardly  have  intended  to  confine  his 
bounty  to  the  "lawful  issue"  of  the  other 
three  children.  If  so,  as  be  dealt  with  each 
child  "respectfully"  (evidently  meaning  re- 
spectively), although  each  one  of  tbe  four 
who  was  unmarried  when  the  will  was 
executed  might,  after  the  death  oC  the  tes- 
tator, marry  and  have  "lawful  Issue, the 
latter  would  take  nothing.  Also  the  provi- 
sion. In  case  of  the  death  of  any  child  with- 
out Issue,  that  his  or  her  share  should  be 
distributed  among  the  lawful  issue  of  the 
"other  surviving"  during  their  natural  life 
shows  that  the  words  of  survivorship  refer- 
red to  the  death  of  the  life  tenants,  respec- 
tively, and  not  to  that  of  the  testator.  Con- 
sidering the  context,  we  think  there  is  no 
doubt  that  a  life  estate  was  created  for  each 
child  of  the  testator,  with  contingent  re- 
mainder over  to  the  lawful  heirs  (that  Is, 
children)  of  such  .child,  and  with  further  pro- 
vision should  there  be  none.  This  construc- 
tion accords  with  the  Civil  Code  1810,  S 
3662. 

For  the  present  purpose  It  is  Immaterial  to 
discuss  the  questiOQ  whether  the  remainder 
did  not  vest  at  all  until  after  the  death  of 
each  life  tenant,  or  whether  upon  the  birth 
of  a  child  to  a  life  tenant  the  remainder  as 
to  that  share  vested  in  It,  subject  to  open  to 
let  in  after-born  children  and  to  divest  In 
case  of  the  death  of  a  child  before  the  death 
of  a  life  tenant  Nor  need  we  discuss  the 
peculiar  limitation  over  to  other  lawful  Is- 
sue "during  their  natural  life,"  In  case  of 
the  death  of  a  life  tenant  without  issue. 
One  who  desires  to  find  the  silken  thread 
and  follow  It  through  ttie  labyrinth  of  Judi- 
cial decisions  may  obtain  some  aid  In  the 
notes  to  Bobertson  v.  Guenther,  25  L.  B.  A. 
(N.  S.)  887  et  seq.  (241  lU.  511,  89  N.  E. 
689),  and  Smith  v.  Smith,  25  L.  B.  A.  (N.  S.) 
1045  et  seq.  (157  Ala.  79,  47  South.  220). 
See,  especially.  Van  Tllburgh  v.  HoUlnshead, 
14  N.  J.  Eg.  32;  Rountree  v.  Rountree,  26 
S.  C.  450,  2  S.  E.  474. 

The  father  of  the  present  plaintiffs  having 
died,  leaving  them  as  his  lawful  issue,  as 
to  the  one-seventh  of  the  estate,  which  was 
spoken  of  as  his  share  (not  as  descriptive  of 
an  absolute  estate  in  him,  but  of  the  amount 
of  property  or  size  of  the  share),  the  con- 
tingency as  to  them  was  at  an  end,  and  they 
were  the  absolute  oMmers  of  it  This  is  all 
they  claim  in  tbe  present  suit  No  question 
Is  raised  as  to  the  life  estate  or  the  devises 
over  upon  the  death  of  a  child  of  the  testa- 
tor, leaving  no  Issue.  Accordingly  we  do 
not  deal  with  them,  bnt  only  with  the  vest- 
ed interests  of  the  plaintlfb  In  a  seventh  of 
the  resldnum. 

[2]  2.  The  next  qnestlon  arises  upon  the 
elghtii  Item,  which  Is  as  follows:  "I  desire 
end  request  of  my  executors  and  executrix 
named  in  the  first  Item  of  this  will  to  keep 
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all  the  property  mentioned  Id  Item  etb  nn- 
divlded  until  tbe  youngest  one  of  the  Issue  of 
my  sons  and  daughters  mentioned  In  said 
Item  6  shall  become  of  age."  What  does 
this  mean,  and  what  effect  has  It  on  the 
rights  of  the  plalntUfs?  As  the  sixth  item 
created  In  each  of  the  testator's  children  a 
life  estate,  with  contingent  remainder  over 
to  their  sorrlTlDg  lawful  Issue,  and  the 
eighth  item  requested  that  the  property  be 
kept  undivided  until  the  youngest  one  of  the 
Issue  of  the  sons  and  daughters  should  be- 
come of  age,  unless  the  testator  used  the 
words  "youngest  of  the  Issue  of  my  sons 
and  daughters"  In  this  Item  In  a  different 
sense  from  that  In  which  the  word  "Issue" 
was  used  in  the  sixth  Item,  the  result  would 
be  this:  The  testator  created  a  life  estate 
for  each  of  his  children,  with  contingent  re- 
mainder over  to  their  children,  but  provided 
that  the  executors  should  keep  the  estate  un- 
divided until  the  youngest  of  the  contingent 
remaindermen  edbould  become  of  age.  He 
made  no  express  provision  for  paying  the 
income  to  the  life  tenants  or  for  allowing 
any  use  by  or  benefit  to  them.  As  In  law 
possibility  of  Issue  Is  not  declared  to  be  at 
an  end  until  death,  and  therefore  the  young- 
est issue  of  a  child  might  be  born  at  any 
time  before  the  death  of  the  last  Ufe  tenant, 
or  might  then  be  in  ventre  sa  mere,  this 
provision  would  seem  to  create  life  estates, 
and  then  declared  that  no  life  tenant  should 
bare  lila  share  until  after  his  death.  In  us- 
ing the  words  "the  youngest  of  the  Issue  of 
my  sons  and  daughters,"  the  testator  conld 
hardly  have  meant  the  youngest  child  of  a 
son  or  daughter  Hving  at  tbe  execution  of 
the  wHl  or  at  tbe  death  of  tbe  testator. 
None  of  the  three  daughters  were  ever  mar- 
ried or  had  children,  and  one  ot  tbe  sons 
was  unmarried.  Tbe  context  shows  that  the 
issue  mentioned  in  that  clause  reCerred  to 
the  same  persons  who  were  described  by  tbe 
word  *i8sae"  in  creating  tbe  contingent  re- 
mainders. As  to  the  remaindermen,  It  sought 
to  hold  back  a  division  of  the  estate  until 
the  youngest  possible  child  should  be  bom 
and  become  of  age.  In  the  meantime  the 
contingent  remaindermen  would  become  vest- 
ed remaindermen  as  to  their  shares,  and  in 
tbe  usual  order  of  nature  some  of  them 
would  probably  grov  old  and  di^  without 
ever  receiving  tbeir  fee-simple  Tested  In- 
terests. Evot  if  the  youngest  of  the  Issue  of 
the  testator's  sons  and  daughters  vbo  ^ras  to 
become-  of  age  before  division  referred  to. 
the  youngest  which  might  be  in  life  when  1^ 
testator  died,  one  grandchild  was  tben  less 
than  2  years  old;  and  possession  would  be 
postponed,  as  to  the  plaintiffs,  for  some  13 
years  after  their  interest  &ially  vested  and 
years  after  most  of  them  were  of  age. 

Gould  tike  testator  l^ally  direct  bis  exec- 
utors to  vrltbbold  tbe  possession  and  en- 
joyment of  the  land,  as  provided  in  tbe  eighth 
item?  A  testator  may  make  aach  a  pro- 
vision Ibat  no  estate  vests  except  upon  the 


happening  of  a  certain  event  If  the  con- 
tingency is  a  condition  precedent  to  tbe  rest- 
ing of  the  tltie  or  Interest,  such  title  or  in- 
terest of  course  does  not  vest  until  tbe  con- 
tingency happens,  if  the  provirion  does  not 
oftend  the  rule  against  perpetuities  or  some 
otbet  role  of  law.  But  if  a  fee-simple  estate 
in  realty  vests,  can  a  testator  baldly  provide 
for  withholding  possession  and  use  from  the 
holder  of  the  estate,  unless  by  interposing 
a  precedent  use,  or  valid  trust,  or  clearly 
providing  for  an  Intestacy  as  to  rents  or 
profits  during  an  intervening  time?  Some  of 
tbe  text-writers  and  decisions  have  stated 
broadly  that  a  testator  may  postpone  the 
time  for  the  payment  of  a  legacy  or  the  dis- 
tribution of  his  estate.  But  an  examination 
of  the  dedsions  will  show  that  most  of  tbem, 
especially  where  realty  was  Involved,  were  in 
cases  where  a  valid  trust  or  use  was  inter- 
posed. Typical  cases  of  this  kind  are  where 
a  testator  provides  that  bis  wife  shall  bare 
the  use  of  land  as  a  home  during  her  widow- 
hood, or  nnttl  tlie  yotmgest  child  shall  be- 
come of  age^'w,  where  Uie  land  is  directed 
to  be  held  in  trust  for  the  education  and 
maintenance  of  children,  till  tbe  youngest 
becomes  of  age,  or  worked  In  a  certain  man- 
ner by  executors  or  tiie  wife  and  certain 
cbtldrai  for  support  for  a  certain  timev  and 
then  divided  as  directed.  Sbeftall  v.  Boberts, 
30  Oa.  4SS;  Trammell  v.  Johnston,  S4  Oa. 
340;  Yansant  v.  Bigbam,  78  Ga.  759.  Theae 
cases  are  dted  as  lUustratlve^  not  exhaus- 
tive  of  all  possible  InstancesL  There  are 
other  cases  which  did  not  involve  the  power 
of  a  testator  to  direct  bis  execntora  to  post- 
pone tbe  division  of  his  estate  or  withhold 
possession,  without  more;  but  In  some  of 
them  tbe  power  appears  to  have  been  assum- 
ed to  oist,  and  tbe  on^  question  raised 
was  upon  tbe  construction  of  tbe  will  as  to 
the  intention  of  the  testator.  Freeman  t. 
Flood,  16  Qa.  B2a  And  some  hold  flatly 
that  there  may  be  a  postponement  of  «q- 
joyment  by  a  devise^  -without  more.  In  Ibe 
present  discnssioji  we  omit  any  reference  to 
charitable  trusts,  as  no  sncb  trust  is  here 
involved. 

Under  the  Bugllsh  statute  of  uses,  a  pas- 
sive tnut  in  laud  became  executed  at  once, 
and  tbe  legal  titie  vested  in  the  ben^daiy. 
Under  this  statute,  prior  to  oar  first  Code 
(taking  effect  January  1,  1863),  trusts  were 
declared  to  be  executed  altbou^  the  bene- 
ficiaries were  minors.  Jordan  v.  Thornton,  7 
Ga.  517  (a  bequrat  of  slaves  in  trust  fbr  a 
married  woman  for  liffc,  and  after  her  deatb 
for  h^  children ;  after  tbe  deatb  of  tlw  life 
usee  tbe  trust  for  the  ebildrmi  was  hdd  to 
be  executed) ;  Pope  v.  Tucker,  28  Oa.  484 
(a  gift  by  deed  in  trust  for  a  minoi;  with 
liDiltation  over  if  tite  minor  should  die  be- 
tore  readiing  the  age  of  21);  Bowman  v. 
Long,  26  Ga.  142  (a  bequest  In  trust  for  a 
minor);  Walker  v.  Watson,  82  Ga.  264  (con- 
veyance of  a  slave  for  the  use  <^  a  minor 
having  a  guardian,  with  limitation  over  In 
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tbe  erait  of  0ie  minor  <lytag  wlttioiit  difld 
or  dbUdzen;  tlw  trast  vas  beld  to  be  eze- 
CO  ted  and  the  guardian  entitled  to  pomea- 
alon) ;  MUledge  t.  Btyan,  49  Qa.  887. 

Our  first  Code  contained  the  following  sec- 
tkma,  wMch  bare  been  retained  in  snbeequeot 
Codee:  "TnwtB  are  either  executed  or  execu- 
tory. In  the  former,  eyerythlng  has  been 
done  by  tbe  tmstee  required  to  eecore  the 
property,  or  to  render  certain  the  Interest  of 
the  beneficiaries,  and  all  that  remains  for  Mm 
to  do  Is  to  preserve  the  property  and  exe- 
cute the  beneficial  porposes.  In  executory 
trusts,  something  remains  to  be  done  by  the 
trustee,  either  to  secnre  the  property,  to  as- 
certain tbe  objects  of  tbe  trust,  or  to  dis- 
tribute according  to  a  specified  mode,  or  some 
other  act,  to  do  which  requires  him  to  retain 
the  legal  estata"  "In  an  executed  trust  for 
the  benefit  of  a  person  capable  of  taking  and 
managing  property  in  his  own  right,  the 
legal  title  Is  merged  immediately  into  the 
equitable  interest,  and  the  perfect  title  Tests 
in  the  beneficiary  according  to  the  terms  and 
limitations  of  the  trust"  Oode  of  1910,  H 
3736,  8787. 

In  Askew  r.  Patterson,  S8  Qa.  209,  the 
language  of  the  Code  was  treated  as  so  far 
making  a  difference  that  title  might  be  held 
by  a  trustee  for  a  minor  and  would  not  pass 
to  him  until  he  became  of  age. 

In  Knorr  v.  Raymond,  78  Oa. ,  749,  the 
subject  was  discussed  at  some  length,  and 
this  change  was  recognized.  There  a  will 
made  in  1859  was  under  consideration.  It 
devised  and  bequeathed  real  and  personal 
property  to  the  husband  of  a  granddaughter 
of  the  testator,  in  trust  tor  her  llf^  wlth 
direction  to  convey  as  she  might  in  writing 
during  her  life  or  by  will  direct,  and  "in 
further  trust,  should  she  die  Intestate,  to 
bold  said  property  for  the  benefit  of  such 
persons  as  may,  at  the  time  of  bee  said  de* 
cease,  come  under  the  designation  of  her 
next  of  fcln  by  ttia  statute  of  dlstributlonB  at 
that  time  in  force  in  the  state  of  Qeoigla." 
Tbls  was  constmed  to  mean  her  diildren, 
and  It  was  held  that,  as  each  minor  became 
of  age,  the  legal  title  vested  In  him.  On 
page  773  the  judge  deUverlng  tbe  opinion 
said:  "The  will  of  Mrs.  Telfair  expressly  au- 
thorizes and  charges  Captain  Wetter,  as  trus- 
tee, to  bold  for  the  benefit*  of  the  next  of 
kin.  She  does  not  direct  when  be  shall  cease 
to  hold.  He  holds  tlU  some  law  of  fi>rce 
comes  in  and  puts  an  end  to  bis  taolding. 
Upon  majorl^  of  a  beneficiary,  tbe  statute 
ot  naesy  having  kept  quiet  prading  the  mluor- 
Ity  made  e»:^ptlonal  by  the  Code,  comes  to 
tbe  front  snd  stranly  trannuutes  tbe  trust 
estate,  as  to  sucb  beneficiary,  Into  a  l^al 
remainder."  This  was  In  a  case  where  there 
was  an  •xpress  testamentary  trust 

In  the  case  before  us  there  was  no  devise 
to  tbe  executors  as  trustees.  They  were  not 
trustees  otherwl8e.than  as  executors.  It  often 
happens  that  executors  are  clothed  by  tbe 


wUl  witii  certain  pow«»^  and  fibat  the  wlU 
confers  upon  them  a  1^1  tlOe  so  far  as  neo 
easary  to  execute  the  testator's  wishes, 
where  not  in  conflict  with  law,  but  not  to 
rendw  them  trustees  in  any  greater  sense. 
De  Vanl^  t.  HcLenv,  82  Qa.  687,  696,  10 
S.  B.  211.  This  win  does  not  In  terms  create 
a  trust  for  accomulatton,  but  only  a  bald 
direction  to  withhold  division  and  delivery 
of  devises;  and  it  is  unnecessary  to  enter 
into  a  consideration  of  the  law  of  England 
prior  to  the  celebrated  case  of  l^ellusson  t. 
Woodford,  4  Yes.  329  (and  see  note  In  Sum- 
mer's Dd.),  or  tbe  legislation  which  followed 
that  dedidon.  Among  modem  English  au- 
thorities, see  2  'WiUianu  on  Ez'rs  (7th  Am. 
Ed. ;  9tb  Eng.  BdJ  710;  Joss^yn  t.  Josselyn, 
0  Sim.  68;  Saunders  t,  Yautler,  4  Beavan, 
116;  Ro^  T.  Boeke^  0  Beavan,  66;  Be 
Young's  Settlement,  18  Beavan,  109;  In  re 
Trusts  of  Will  of  John  Ciflson,  1  Kay,  138; 
GkwliDg  v.  Qoeling,  266;  In  re  Jacob's  Will, 
10  Beavan,  402. 

In  Gray  on  Restraints  on  AUenatlon,  Out 
author  discusses  many  cases  and  aptly  ex- 
presses bis  ooucltislons  tn  two  paragraphs  as 
follows:  "Tbe  law  has  fixed  the  age  of  legal 
responsibility  at  21;  If  that  is  too  :^mg,  let 
it  be  changed;  bnt  the  wisdom  of  allowing 
Individuals  to  change  It  at  Uielr  pleasure 
Is  -not  clear.  And,  If  paternalism  Is  to  be 
Introduced  into  our  law,  Ito  introduction  in 
this  particular  clan  of  cases  serans  to  be 
without  the  advantages  that  may  exist  else- 
where and  to  retain  on^  Ito  irritating  and  dfr 
moralizing  features."  Page  120.  And  agabi: 
"The  true  ground  is  that  on  which  the  whole 
law  of  property,  1^1  and  equitable,  is  based; 
that  inalienable  rights  of  property  are  op- 
posed to  tbe  fundamental  principles  of  tbe 
common  law ;  that  It  is  ag^st  public  policy 
(hat  a  man  'should  have  an  estate  to  live  on 
but  not  an  estate  to  pay  his  debts  with*  (Til- 
tinghast  V.  Bradford,  6  B.  L  206,  212,  1 179, 
ante)  and  should  have  the  benefits  of  wealth 
without  the  responsibilities.  The  common 
law  has  recognized  that  (srtain  classes  of 
persons  who  may  be  kept  in  impilage,  viz., 
Infants,  lunatics,  married  wwnen ;  bnt  It  has 
hdd  that  sane  grown  men  must  look  ont  for 
tbemselvee ;  that  it  Is  not  the  function  of  the 
law  to  join  In  fiie  futile  effort  to  save  tbe 
CooUsh  and  the  vicions  from  the  consequences 
of  tlieir  own  vice  and  folly.  It  is  wholesome 
doctrine,  fit  to  produce  a  manly  race,  based 
on  sound  morality  and  wise  philosophy.'* 
Page  242. 

In  considering  the  law  of  this  state  in  con- 
nection with  the  decisions  in  other  jnrlsdlc- 
tloiu,  laudation  here  or  in  sutib  jurisdictions 
must  not  be  overlooked.  Among  other  changes 
which  have  been  made  by  legislative  acts  in 
tbls  state  may  be  mentioned  that  tbe  old 
devise  for  avoiding  the  effect  of  the  stetute 
of  uses  by  limiting  a  trust  upon  a  trust,  and 
then  declaring  only  the  first  trust  to  be  exe- 
cuted, has  been  abolished.  Civil  Code  1910^ 
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t  3738.  Married  women  now  hold  property  In 
tbeir  own  namee  and  are  no  longer  the  sub- 
jects of  trusts  by  reason  of  their  coverture. 
Id.  §S  2993,  8007,  ftl56 ;  Woodward  t.  Stubbs 
&  Tlson,  102  Ga.  1S7,  29  S.  B.  U9.  Spend- 
thrift trusts,  as  they  are  termed,  were  not 
built  up  by  the  courts.  Gray  t.  Obear,  54  Qa. 
23L  They  are  allowed  by  statute,  but  only 
In  certain  defined  cases.  (There  Is  no  hint 
of  any  ESwndthrlft  trust  here,  and,  the  pro- 
Tlalon  contained  in  the  eighth  item  of  the 
will  is  inconsistent  with  such  an  Idea.)  Con- 
ditions repugnant  to  an  estate  granted  are 
Toid.  Section  3718.  The  rules  of  construc- 
tion as  to  estates  In  realty  and  personalty 
are  then  same.  Section  3566.  An  executor 
cannot,  by  capriciously  withholding  bis  con- 
sent, destroy  a  legacy.  In  equity  the  legatee 
may  compel  lilm  to  assmt  Section  8896. 
From  these  Instances  a  general  tendency  in 
this  state,  both  in  legislation  and  construc- 
tion, in  the  direction  of  vesting  estates  both 
in  Inter^t  and  possession  wUl  appear,  though 
the  provision  for  a  so-called  spendthrift  trust 
may  be  a  backward  step. 

lu  Smith  T.  Dunwoody,  19  Ga.  237,  a  will 
created  a  trust  for  certain  purposes.  Some 
of  these  purposes  would  have  required  the 
estate  to  be  kept  together  In  perpetuity  and 
were  held  illegal ;  others  were  legal.  It  was 
held  that  the  whole  did  not  fall  but  only  the 
Illegal  part  I^umpkln,  J.,  said  (page  255  of  19 
Ga.):  "The  only  result  Is  that  the  trust  term 
will  continue  in  the  executors  Just  so  long  as 
It  may  be  necessary  to  acc<mipli8b  the  valid 
purposes  of  the  will  and  not  a  moment  long- 
er." And  again  (page  257  of  19  Ga.):  "It 
is  a  familiar  principle  that  the  trust  term 
devised  to  executors  cannot  continue  so  as 
to  retain  the  legal  estate  in  them  a  momrat 
longer  than  is  necessary  to  enable  them  to 
perform  the  objects  of  the  trust,  so  far  as  the 
same  are  valid  and  can  be  carried  into  effect, 
according  to  the  rules  of  law." 

In  some  JnrlsdictlonB  it  1b  held  that  a  con- 
dition In  a  conveyance  to  several  gnintees 
against  partition  is  valid  on  the  ground  that 
partition  was  not  a  common-law  right  but 
one  arising  by  statute  and  tiiat  It  could  be 
waived  by  accepting  a  deed  containing  such 
a  provision.  Hunt  v.  Wrli^t,  47  N.  H.  396, 
93  Am.  Dec.  461.  On  the  other  hand,  where 
a  testatrix  gave  to  each  of  four  children 
one  fifth  of  her  estate  and  to  the  CMldren 
of  her  married  dau^ter  the  other  fifth,  and 
provided  that  none  of  the  real  estate  should 
be  sold  or  divided  until  the  testator's  young- 
est child  should  be  21  years  old.  It  was  held 
that  the  provision  against  sale  or  division 
was  void,  and  it  waa  not  necessary  to  wait 
to  claim  shares  of  the  estate  nntU  the  young- 
sat  should  reach  majoritr.  Moore  r.  Schlnde- 
bette,  102  mcfa.  612,  61  N.  W.  62.  It  may 
be  that  a  distinction  can  be  drawn  between 
an  agreonent  arising  from  accepting  a  deed 
containing  such  a  provision  and  a  devise  of 
land  In  which  It  is  sought  In  effect  to  create 


a  passive  trust  in  executors  for  beneficiaries 
of  full  age  and  with  vested  estates,  and  post- 
pone possession,  with  no  valid  Intervening 
estate,  use,  or  trust  However  ttiat  may  be, 
and  whether  the  authorities  can  be  reconciled 
or  not,  under  the  laws  of  this  state  ouch  a 
passive  trust  cannot  be  maintained  for  a  per- 
son of  full  age  and  capable  of  taking  and 
managing  property  in  Ills  own  right,  but  as 
to  him  it  becomes  executed.  The  intention  of 
a  testator  Is  to  be  given  due  weight;  but  it 
is  not  to  be  regarded  as  a  fetish,  superior  to 
the  law.  Accordingly,  under  the  auctions 
of  the  petition,  each  of  the  plaintiffs  who  is 
of  age  is  entitled  to  have  bis  or  her  share 
of  the  property  devised  In  the  sixth  item  of 
the  will  delivered  to  lilm  or  her,  and  each 
of  the  minor  plaintiffs  will  be  entitled  to 
have  tils  or  her  share  delivered  to  him  or  her 
upon  becoming  of  age.  See  Freeman  v.  Phil- 
lips, 113  Ga.  589,  S3  8.  B.  943;  Grumpier  v. 
Barfield  &•  Wilson  Co.,  114  Ga.  570.  40  S.  B. 
80S.  In  the  opinion  In  the  latter  case,  the 
following  excerpt  from  Pritchard  on  Wills  is 
quoted  approvingly:  "The  power  of  aliena- 
tion is  necessarily  Incident  to  every  estate  in 
fee,  and  a  condition  in  a  devise  of  land  in 
fee  simple,  altogether  preventing  alienation, 
is  repugnant  to  the  estate  and  void.  No  one 
can  create  what  is  in  the  Intendment  of  the 
law  an  estate  In  fee  simple  and  at  the  same 
time  deprive  the  owner  of  those  rights  and 
privileges  which  the  law  annexes  to  It." 
Parks  T.  Wilkinson,  134  Ga.  14,  18,  67  S.  E. 
401,  137  Am.  St  Rep.  200;  Lewis  v.  Moore, 
24  Ontario  App.  393;  Mlms  v.  Machlln,  63 
S.  C.  6,  30  S.  E.  685;  Fowlkes  v.  Wagoner 
(Tenn.  Ch.  App.)  43  S.  W.  586;  Moore  v. 
Schlndehette,  102  Mich.  612,  61  N.  W.  62. 
supra ;  Thompson  v.  Sanders,  118  Ga.  028,  45 
S.  E,  71^ 

One  ground  of  the  demurrer  set  up  that 
there  cannot  tw  a  partial  partition.  Strictly 
speaking,  what  certain  of  the  plaintiffs  are 
entltied  to  Is  to  have  thdr  shares  of  property 
devised  in  the  sixth  item  delivered  to  them. 
It  Is  not  an  ordinary  case  of  partition  among 
cotoiants.  But  even  there^  in  some  cases, 
one  may  have  an  allotment  set  apart  to  blm 
and  leave  tbe  renuJnder  to  be  held  in  com- 
mon. But,  whether  it  be  called  partltitm 
or  dlvlalon,  the  right  of  the  plaintiffs  who 
are  of  age  apd  sui  Jnrla  and  have  rested 
indefeasible  Interests  as  to  their  shares  In 
one-seventh  of  the  estate  cannot  be  defeated 
because  there  are  others  who  are  not  In  that 
condition  as  to  th^r  strata  Inteiesta,  in 
the  absence  of  an  Interraiing  nse^  tmst^  or 
partial  intestacy  as  to  a  term ;  nor  does  the 
poaslbUlty  of  some  <AiId  of  the  testator  dying 
^tiiont  isBin  furnish  ground  for  wlttiholding 
the  estate  now  vested. 

[3]  S.  It  was  ctmtended  that  tiie  el^th 
item  of  tbe  will  was  vlolaUve  of  the  rule 
against  perpetuities  and  void  In  toto.  We  are 
not,  however,  prepared  to  bo  bold.  Ttiat  rule 
deals  rather  with  the  vesting  of  aa  estate 
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than  ttie  poBtponement  of  poooooaloii.  ttaongb 
it  may  Bometlmfls  have  beoi  applied  to  delay- 
ing ixMsesaton.  Piof.  Gray,  In  dlsGusslnc 
reatraints  or  altoiatloii  by  poatponinflr  poasea- 
alon  of  a  person  absolntely  entitled  to  prop- 
ertr,  aaya:  "If  snch  a  direction  to  pay  or 
conrey  to  a  legatee  at  a  peilod  beyond  tbe 
limit  of  tbe  rale  against  perpetuities  was, 
apart  from  the  rnle,  valid,  it  would  be  bad 
as  Tiolatiiv  tbe  rnle,  and  tbe  property  could 
never  be  paid  over  or  conveyed ;  but  as  It  is 
invalid,  apart  from  the  rnle^  the  objection  of 
*  remoteness  does  not  apidy  to  it"  Gray, 
Rule  against  Perpetuities,  |  121.  In  this 
state  effect  Is  given  to  those  UmltationB 
whldi  are  not  too  remote.  Civil  Code  1910, 
S  3678.  As  we  have  seen,  there  Is  no  trust 
expressly  for  accojiulation  but  only  an  ex- 
pression of  a  desire  or  request  to  the  execu- 
tors to  keep  the  property  devised  In  the 
sixth  item  undivided  until  the  time  specified. 
It  is  therefore  unnecessary  to  discuss  tbe 
validity  of  trusts  for  accumulation  for  i>er- 
sons  sul  Juris  or  the  extent  to  which  they 
may  be  carried. 

[4]  4.  As  to  the  plaintiffs  who  are  of  age 
and  sui  juris,  tbe  action  is  not  premature. 
It  Is  not  a  Joint  suit  in  ejectment,  and  the 
rule  that  all  must  recover  or  none  has  no 
application.  A  partition  so  as  to  give  all  of 
the  remaindermen,  whether  vested  or  contin- 
gent, allotments  cannot  now  be  had;  nor 
can  the  plaintiffs  who  are  minors  now  re- 
cover. But  the  plaintiffs  who  are  of  age  and 
sal  juris  and  have  vested  Indefeasible  estates 
are  entitled,  under  the  allegations  of  the  pe- 
tition, to  their  shares  of  the  estate  devised 
under  item  6. 

The  allegation  that  the  plaintiffs  are  ten- 
ants in  common  with  tbe  executors  and  en- 
titled to  partition  on  that  basis  should  have 
been  stricken;  but  It  did  not  require  the  dis- 
missal of  the  entire  case.  The  allegations 
as  to  the  hostile  attitude  of  the  executors 
and  the  Inability  of  the  plaintiffs  to  ascer- 
tain what  constituted  tbe  residuum  were 
sufficient  to  withstand  tbe  demurrer.  There 
was  no  merit  in  the  ground  as  to  not  specify- 
ing the  interest  of  each  legatee.  Under  the 
auctions,  we  think  that  all  of  the  parties 
in  tnter^t  should  have  been  made  parties  to 
the  case. 

[S]  6.  Inasmuch  as  the  court  sustoined  the 
demurrer  on  all  of  the  grounds,  we  think  he 
erred  as  to  the  real  substance  of  the  case; 
and  we  reverse  the  judgment  and  direct  that 
the  allegations  as  to  t^e  plaintiffs  and  tbe 
executors  being  tenants  in  common  be  strlck- 
en  from  the  petition,  and  that  tbe  court  allow 
a  reasonable  opportunity  for  the  plaintiffs 
to  make  neceasary  partiea,  as  herein  Indicat- 
ed, before  dlwmlwfilng  the  action  for  want 
thereof 

Judgment  reversed,  with  direction.  All  the 
Jnsticee  concur,  except  ATKINSON,  J„  dis- 
sentizv. 


HARDWICK  V.  CETY  OV  DAIJTON. 

(Supreme  Court  of  Georgia.   Bept  29,  19U } 

fSyttabut  by  the  Court.) 

X,  MnNICTPAL  COEFOBATIONS  (§  544*)— STBXET 
IMFBOVEUJENTS  —  ASSEBSUE.nT  —  CoUiEC- 
TIOK— AlITDAVIT  OF  ILLEGALITT. 

Where  an  affidavit  of  illegality  is  filed,  by 
an  owner  of  property  lUtutting  on  a  street,  to 
an  execution  iSBued  by  tbe  city  council  of  Dal- 
toD  according  to  statute  for  the  grading,  pav- 
ing, and  improTement  of  certain  streets  within 
that  dty.  which  by  necessary  implication  ad- 
mits that  some  amount  is  due  on  the  execu- 
tion, which  is  not  paid  to  the  levying  officer 
as  required  by  the  act  of  lOU  (Acta  1911,  p. 
1097  et  seq.),  such  affidavit  is  subject  to  gen- 
eral demurrer. 

(a)  An  affidavit  of  illegality,  which  alleges 
that  "the  amoniM:  of  the  execution  is  exces- 
sive," admits  by  necessary  implication  that 
some  amount  not  excessive,  included  thertia, 
is  due. 

(b)  In  snch  a  case,  before  an  affidavit  of  ille- 
gality wUl  be  received,  the  amoant  admitted  to 
be  due  must  be  paid  to  the  levying  officer. 

(c)  An  allegation  In  an  affidavit  of  illegality 
that  there  has  been  "included"  in  the  amount 
for  i^ich  the  execution  has  issoed  certain 
sums  alleged  to  be  Illegal  aecessarily  implies 
that  some  amount  included  which  is  not  illegal 
is  due;  and  accordiDgly  such  affidavit  will  not 
be  received  until  the  amount  admitted  to  be 
due  is  paU. 

[Ed.  Mote^S^  other  cases,  see  Mnnidpal 
Corporations.  Cent  Dig.  If  12S&-1264;  Dec. 
Dig.  I  B44.1 

(Additional  SyUaitu  by  B^torial  Staff.) 

2.  Municipal  CosPoaATions  (i  544*)— Stbete 
Imfboveuemts— Nbcessitt. 

An  affidavit  of  Illegality  in  a  proceeding 
to  collect  a  street  improvement  asseBsment,  al- 
leging that  plaintiff's  property  had  been  already 
provided  with  proper  curbing  and  that  no  as- 
sessment could  therefore  be  levied  against  him 
for  recurbing  the  street,  was  unavailable,  since 
the  necessity  of  an  Improvement  is  within  the 
discretion  of  the  municipal  authorities,  and  tbe 
exercise  thereof  will  not  be  disturbed,  unless 
abused. 

[ISd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  Sf  1256-1264;  Dec. 
Dig.  S  544.*! 

Error  from  Superior  Court,  Whitfield  Coun- 
ty;  A  W.  nte.  Judge. 

Action  by  the  City  of  I>alton  against  F.  T. 
Hard  wick.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

F.  K.  McCntchen,  G.  D.  UcGatchen,  Julian 
McCamy,  and  Sam.  P.  Maddox,  all  of  Dalton, 
for  plaintiff  In  error.  W.  0.  Martin,  M.  G. 
Tarver,  and  W.  E.  Mann,  all  of  Dalton.  for 
defendant  in  error. 

HILL,  J,  The  act  of  the  Legislature  of 
1910  (Acta  1910,  p.  676  et  seqi.)  authorized  the 
dty  of  Dalton  to  have  certain  of  Its  streeto 
graded,  paved,  and  otoerwlae  improved,  and 
to  assess  one-third  of  the  cost  of  such  im- 
provements against  each  owner  of  abutting 
proper^.  The  act  also  ivovlded  bow  the 
cost  of  such  improvements  could  be  oiforced 
by  execQtlwi.  By  an  act  of  the  Legislatore 
approved  Joly  19,  Idll  (Acts  1911.  p.  1097  et 
seq.),  the  ri^t  to  file  an  affidavit  of  illegality 
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to  such  execattons  Issued  under  the  act  of 
1910  was  pioTided  for.  Dnrbw  tbe  btter 
part  ct  the  yesr  1910,  and  the  early  part  oi 
the  year  1911,  certain  streets  of  the  dty  of 
Dalton  were  inqtroved  In  pnrsoance  tlie  act 
of  1910;  and  assessment  rolls  wen  made  np 
by  the  dtr  cooncU,  apportioning  tiie  cost  of 
ttM  street  work  between  the  property  own* 
era.  The  plalnttfE  in  error,  F.  T.  HardwIfA:, 
declined  to  pay  his  assessment,  and  ezecntion 
was  Issued  against  him  in  amfonnlty  to  the 
act  of  1910,  and  was  levied  by  the  dty  mar- 
shal on  certain  lota  of  land  located  on  one  of 
the  streets  imiwoTed.  To  this  levy  the  plain- 
tiff filed  an  affidavit  of  lUegaUty  of  the  exe- 
cntlon.  General  and  spedal  demurrera  to  the 
affidavit  were  filed  by  the  dty.  The  court 
below  sustained  the  demurrer,  and  dismissed 
ttie  affidavit,  and  the  plaintiff  en^ted. 

There  are  numerous  grounds  of  the  demur- 
rer, but  we  shall  consider  only  the  general 
ground,  which  we  think  was  suffldrait  to 
authorise  tiia  court  below  to  sustain  it  and 
dismiss  the  affidavit  of  Ul^llly.  The  exe- 
cution on  its  face  shows  that  the  amount  of 
the  plaintiff's  assesconent  for  grading,  paving, 
oonstructlDg,  and  otherwise  Improving  Craw- 
ford street,  on  which  phdntlff  had  abutting 
proper^,  ms  $731.01.  As  to  this  assessment 
tor  the  Crawford  street  improvement  there 
are  no  allegatlonB  in  the  affidavit  of  illegality 
whldi  would  invalidate  the  assessment  or  tbe 
execution.  It  is  alleged  in  tbe  affidavit  that 
"no  proper  assessment  of  the  costs  of  im- 
proving Hamilton  street  (on  which  plaintiff 
also  has  property)  has  been  made  by  the  dty 
council  of  Dalton,"  etc.,  but  no  such  allega- 
tion is  made  with  reference  to  Crawford 
street  There  is  a  general  auction  that  tbe 
execution  is  proceeding  illegally  because 
**said  assesunent  Indudes  the  cost  of  curb- 
ing In  front  of  petittoner's  ^operty,  ^en 
the  same  was  already  provided  with  the  same 
or  similar  curbii^  for  which  a  charge  is  now 
made."  This  allegation  is  broad  enough  to 
include  "the  cost  of  curbing"  Crawford  street, 
but  it  does  not  Indude  paving,  constructing, 
and  oUierwiae  improving  Crawford  street, 
and  therefore  the  necessary  Implication  is  that 
some  amount  Is  due  for  tbe  work  done  on 
Crawford  street  othw  than  curblt^.  This 
being  true^  the  requirement  prescribed  by  the 
act  of  1911  would  apply.  That  act  provides: 
"Should  any  owners  of  abutting  property  or 
pnbUc  service  corpwatlon  desire  to  contest 
the  amount  of  thdr  assessment  or  tibe  legal- 
ity of  any  proceeding  growing  out  of  or  con- 
nected wiUi  tile  pavinft  grading,  constructing 
or  othwwiae  improving  of  said  streets,  or  any 
portion  thereof,  tliey  may  do  so  by  filing  with 
the  levying  officer  an  affidarU  of  iUegallty 
and  stating  tiierdn  the  cause  of  such  illegal- 
ity, and  the  amount  admitted  to  be  due, 
whidi  amount  so  admitted  to  be  due  shall  be 
paid  to  the  levying  ofBeer  before  the  affidavit 
shall  be  received;  and  the  affidavit  shall  be 
returned  to  the  supeilor  court  of  Whitfield 


county,  there  to  be  tried  and  the  Issue  deter- 
mined as  in  cases  of  Illegality,"  etc.  No 
amount  was  paid,  or  tendered,  by  the  ^aln- 
tiff  In  tliis  case  as  being  due. 

[2]  It  is  alleged  in  the  affidsTit  of  illegality 
that  tile  plaintiff's  property  was  already  pro- 
vided with  proper  curbing,  and  henoe  an  as- 
sessment could  not  be  levied  against  him  for 
tbe  purpose  of  recnrbing  the  streets  on  which 
his  property  was  located.  This  contention  is 
without  merit  In  the  case  of  Bacon  v.  Uay- 
OT,  etc.,  of  Bavannab,  106  Qa.  02,  SI  8.  E.  127, 
it  was  beld:  ''QuesttoDs  touching  tbe  necea- 
dty  for  improvements  gilaced  upcm  a  street, 
and  the  nature  and  terms  of  the  contract 
entered  into  1^  the  dty  vrlth  cimtractors  who 
undertake  the  work,  are  In  the  sound  dis- 
cretion of  the  monidpal  author!  ties,  and 
thdr  action  will  not  be  controlled  by  the 
courts,  unless  suCh  discretion  Is  manifestly 
abused."  And  to  tbe  same  effect  see  Regen- 
Stdn  T.  AOanta.  08  Oa.  167,  20  8.  B.  428; 
Bnrckhardt  v.  Atlanta,  108  Qa.  802,  80  8.  B. 
32.  There  Is  no  allegation  In  the  affidavit 
of  illegality  in  the  present  case  that  the 
discretion  of  the  mayor  and  oonndl  of  the 
dty  of  Dalton  was  abused  in  ordering  tlie  Im- 
provemaits  made  on  the  streets  In  ouestlon, 
ta  in  making  the  assessment  against  the  de- 
feidant  therefor. 

[1]  The  last  ground  of  the  affidavit  aUeges 
tiiat  "ttie  amount  of  the  execution  is  exeeor 
idve."  We  think  the  necessary  implication 
from  this  language  is  that  some  amount  is 
due;  It  is  true  that  in  the  eondudon  of  the 
affidavit  it  is  alleged  that  "because  of  the 
incta  herdn  set  out  deponent  insists  that  lie 
owes  the  d^  nothing."  But  it  will  be  seen 
from  "the  facts"  set  out  in  the  affidavit  of. 
molality  that  the  only  reference  to  Crawford 
street  is  as  to  the  recnrbing,  which  does  not 
indude  the  other  improvements  made  on  that 
street  It  necessarily  tcSUnn  that  something 
must  be  due  for  those  Improvements,  the 
amount  of  v^cb  not  having  been  paid  as 
required  by  the  act  of  1911,  or  tendered,  the 
illegality  is  subject  to  the  general  demurrer 
filed  against  it  The  court  did  not  err  In  sus- 
taining the  general  donurrer,  and,  regardless 
of  tbe  grounds  of  special  demurrer,  tbe  dis- 
missal of  tike  case  was  propor. 

Judgment  affirmed.  All  the  Justices  ctm- 
cur. 


WAIliACB  V.  CFTT  OF  ATLANTA. 
(Supreme  Court  of  Georgia.  Oct  2,  1913.) 

(BvUahiu  by  tk«  Comt) 
1.  MmnoiPAi.  CoBPOKATioNS  (I  269*)— Pow- 

EBS— RBPAVINQ  SIDBWAI.KS. 

The  city  of  Atlanta  Issued  against  Wal- 
lace an  execution  for  the  cost  of  repaving  a 
sidewalk  won  which  abutted  property  owned 
by  him.  This  executioQ  was  levied  upon  bis 
property,  and  he  filed  an  affidavit  of  iUegaUty, 
which,  upon  the  trial,  was  dismissed  on  demur- 
rer.   Held,  the  mayor  and  general  coondl  of 
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the  dXj  of  AOanU,  have,  under  Its  charter, 
power  and  aathori^  to  order  sach  parementi 
or  sidewalks  laid  as  they  deem  proper  (Code 
«f  Atlaota  1910.  |  p.  358);  and  the  power 
to  pare  inchides  the  power  to  repave  when  the 
sidewalk  becomes  so  mnch  worn  oi  defectivft 
as  to  be  no  longer  tisefoL 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  718-724,  733;  Dec. 
Die.  &  28a*l 

2.  MnniCIFAI.  COBFOBATIONS    (§  292*)— RB" 
PATING  SiDSWALKS— PETITIOn. 

The  provision  in  section  346,  par.  8,  of  the 
Code  of  the  City  of  AtlanU,  touching  a  peti- 
tion in  writing  by  the  owners  of  at  least  one- 
half  of  the  real  estate  abutting  on  the  street, 
providing  that  sach  petition  shall  have  the  ap- 
proval of  the  chief  of  (Mnstruction,  has  no  ref- 
erence, and  ia  not  a  prerequisite,  to  the  exer- 
cise of  the  power  to  order  a  repavement  of  the 
sidewalk.  See  act  approved  September  3, 1881 
(Acts  18S0-81.  p.  359),  being  an  act  to  amend 
the  charter  o{  the  city  of  Atlanta. 

[Ed.  Note.— Fw  other  cases,  see  Uonidpal 
•Corporations,  Cent  Die.  H  768-772;  Dec.  Dig. 
I  2»2.»] 

3.  MUNICXPA]^  COBFOBATIONB  (|  294*)  —  RE- 

pAViNQ  SiDiWALKS— Publication  or  No- 
tice. 

Nor  do  the  provisions  for  the  publication 
of  notice,  in  section  347  of  the  Code  of  the 
■Cit;  of  Atlanta  of  1910.  having  reference  to 
action  taken  or  proposed  to  be  taken  by  the 
city  authorities,  in  regard  to  the  repavement 
■of  the  sidewalk;  bat  these  are  applicable  to 
cases  in  which  it  is  necessary  that  the  owners 
■of  at  least  one-half  the  real  estate  abatting 
on  the  street  to  be  paved  file  a  petition. 

[Ed.  Note.— For  other  cases,  see  Monidpal 
CorporatioDS,  Cent.  Dig.  H  776-788,  791;  Dec 
Dig.  i  294.*] 

4.  ExnnmoN  (|  167* )— Affidavit  or  Illb- 

OAUTT— SomCIENCT, 

The  remaining  ground  of  the  affidavit  of 
illegality,  in  which  the  afliant  seeks  to  show 
that  the  actl<m  of  the  city  council  in  ordering 
the  laying  of  the  pavement  for  which  the  as- 
sessment was  made  was  arbitrary  and  fraudu- 
lent, ia  not  sufficient  for  that  purpose.  The 
statement  that  "deponent  alleges  that  he  is  ad- 
vised and  believes,  and  so  charges  the  fact 
to  be,  that  the  recitals  in  said  ordinance  where- 
imder  said  assessment  is  made,  to  the  effect 
that  'the  paving  originally  laid  is  worn  out  to 
that  extent  that  it  is  no  longer  useful  as  a  good 
pavement,'  are  false  and  fraudulent,  and  were 
so  known  to  be  by  the  members  of  the  general 
conncU  introducing  said  ordinance,  and  that 
the  mayor  and  ouer  members  of  the  general 
council  were  deceived'  and  misled  into  adopt- 
ing said  ordinance  by  the  aforesaid  false  and 
fraudulent  representations  of  the  members  so 
introducing  the  same."  does  not  amount  to  a 
sufficiently  direct  and  affirmative  allegation  that 
the  coundl  itself  took  fraudulent  action  in  the 
matter;  and  therefore  this  ground  failed  to 
raise  an  issue  which  the  court  was  bound  to 
submit  to  a  jury. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  !i  488,  489;  Dec  Dig.  {  167.»1 

Error  from  Saperior  Court,  Folton  Coun- 
ty ;  J.  T.  Pradleton,  Judge. 

Ghaa.  B.  Wallace  filed  an  affidavit  of  U- 
legalitr  to  an  execution  Issned  by  the  City 
of  Atlanta  against  bis  pcopeety  tox  the  cost 
of  x^Ttng  a  sidewalk.  From  a  jndgment 
dlsmlBalng  tbe  affidavit,  be  brings  wror.  AX- 
flnned. 


J.  D.  KUpatriCk  and  Holbrook  ft  Gwbatt, 
all  of  Atlanta,  fbr  plalntltF  in  error.  J.  L. 
Mayso^  and  W.  D.  Ellla,  Jr.,  both  ot  A^ 
lanta,  for  defHidant  in  error. 


BECK,  J.  lodgment  -affirmed. 
Justices  ooncor. 


All  the 


ATLANTA  &  C.  RT.  CO.  v.  CAROLINA 
PORTLAND  CEMENT  CO.  et  sL  • 
(Sapreme  Court  of  Georgia.  Oct  2,  1918.) 

(avUabut  by  the  Oowrt.) 

1.  cobpobations  (|  556*)— appoiirtuent  ot 
Recbiveb— Persons  Entitixd  to  Applt. 

Three  general  creditors,  holding  small 
claims  agaf^nt  an  electric  interurban  railway 
company,  without  lieu  upon  the  property,  or 
interest  therein,  or  claim  thereto,  have  no  right 
to  have  a  receiver  appointed,  by  alle^ng  In- 
solvency on  the  part  of  the  company,  and  in- 
ability to  complete  the  building  of  the  road,  and 
to  carry  out  the  enterprise  for  which  it  was 
organized.  Dodge  v.  Pyroluaite  Manganese 
Co.,  69  Oa.  666;  Scott  v.  Jones.  74  Ga.  762 
(4) ;  Guilmartin  v.  Middle  Ga„  etc,  Ry.  Co., 
101  Ga.  565,  29  S.  E.  189 ;  McKenzie  v.  Thom- 
as, 118  Ga.  728  (6),  7S6,  45  8.  E  610;  Bames- 
ville  Mfg.  Co.  V.  t^chofield  Co.,  118  Ga.  664.  45 
S.  E.  4S5;  Virginia-Carolina  Chemical  Co.  v. 
Provident,  etc.  Ins.  Co.,  126  Ga.  50,  54  S.  E. 
929;  Spence  v.  Solomons  Co.,  126  Ga.  81.  68 
S.  E  463 ;  Civ.  Code  1910,  {  5495. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  S§  2219-2220 ;  Dec.  Dig.  S  SB6.*] 

2.  Pabtucs  ({  47')— CoBPOBATiows  ({  557*)— 
REoeivEBS—lNTiBvxnTion— Rights  or  In- 

TEBVENEBS. 

Interveners  take  tbe  case  as  they  find  it 
Charleston,  etc.,  Co.  v.  Pope,  122  6a.  677,  50 
S.  E.  374;  Seaboard  Air  Line  Ry.  v.  Knicker- 
bocker Trust  Co.,  126  Ga.  463,  54  8.  E.  138 ; 
McCaskill  V.  Bower,  126  Ga.  341,  343,  64  S. 
E.  942 ;  Booth  v.  State,  131  Ga.  750  (4},  760, 
63  8.  E.  502.  The  filing  of  an  intervention  by 
two  attorneys,  who  claimed  that  the  defendant 
owed  tiiem  attorney's  fees,  which  were  to  be 
paid  from  the  proceeds  of  tiie  sale  of  bonds  is- 
sued by  the  company,  or  from  the  proceeds  of 
other  property,  or  from  other  funds,  not  alleg- 
ing that  there  were  any  such  funds  arising  from 
the  sale  of  bonds,  or  showing  that  they  bad  any 
interest  therdn,  did  not  save  tbe  petition  of 
the  origin^  creditors  from  being  demurrable, 
and  was  itself  demurrable. 

[Ed.  Note.— For  other  caae&  see  Parties,  Cent. 
Dig.  I  74 :  Dec  Dig.  I  47  ;•  Corporations, 
Cent.  Dig.  ^1  2227,  2228;  2230-2286 ;  Dec  Dig. 
{  B57.»] 

8.  OoBPoaATXOira  (|  B67*)— Reoeivbbs— Appu- 
OATioM  FOB  AppoiimcEirr— Fiuna  of  In- 
TBBVEimoN— Effect.  - 

Neither  did  the  filing  of  an  Intervention  by 
several  individual  bondholders,  who  showed  no 
reason  why  they  bad  a  right  to  proceed  other- 
wise than  through  the  trustees,  to  whom  mort- 
gages were  given  to  secure  the  payment  of  the 
bonds,  suffice  to  save  the  original  petition  from 
demurrer;  and  such  intervention  was  Itself  de- 
murrable 

[Ed.  Note,— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  2227,  2228.  2^-2286;  l5ec.  Dig. 
I  557.»] 

4.  COBPORATIOITS    ((  557*)— APPOIHTlCBnT  OF 

BxcBZvxB— Dehubbeb— Answeb. 

The  trustees  of  the  bondholders  were  made 
psrties  d^endant  to  the  petition.  They  filed  an 


•For  other  oases  see  sams  teplo  sad  ssotleB  NUIIBBB  in  See.  Dig.  A  Am.  Dig.  Kay-No,  Ssrti*  ft  Bsp'rindoss 
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answer,  in  which  the?  stated  that  for  want  of 
information  they  were  unable  to  admit  or  deny 
the  aubstantial  alleRntioos  made  by  the  petition. 
They  alleged,  oo  information  and  belief,  that 
an  execution  had  been  levied  on  the  furniture 
and  other  property  contained  in  the  office  of 
the  company,  and  it  had  been  closed;  that  suit 
bad  been  brought  against  it  by  the  holder  of  a 
note  for  910,000;  that  in  order  to  acquire  a 
continuous  right  of  way  for  its  railway,  in  cer- 
tain instances,  condemnation  proceedings  had 
been  taken  and  assessment  of  damages  had  been 
made,  but  that  the  amounts  assessed  had  not 
been  paid  by  the  company,  and  title  bad  not 
been  acquired;  and  tfkat  taxes  were  due  and 
had  not  been  paid.  They  averred  that  their 
only  interest  was  that  the  property  and  fran- 
chises of  the  company  should  be  conserved  for 
the  benefit  of  the  bondholders,  whom  they  rep- 
resented. They  prayed  that  strict  proof  be  made 
of  all  the  allegations  of  the  origiDal  petition  and 
intervention,  that  the  court  make  due  investi- 
gation of  the  affirmattve  allegations  made  in  its 
answer,  and  "if,  in  the  Judgment  of  the  court  it 
is  necessary  for  the  best  interests  of  said  bond- 
holders that  receiver  be  appointed,"  that  the 
court  so  direct  The  mortgage  was  not  set  out, 
nor  were  there  any  allegations  appropriate  to 
its  foreclosure.  Held,  that  the  filing  of  this  an- 
swer furnished  no  reason  against  the  sustaining 
of  the  demurrer  filed  tar  the  corporation  to  the 
original  petition  and  the  Interrentlona. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {{  2227,  2228,  2230-2230;  Dec  Dig. 
I  567.*] 

Error  from  Superior  Court,  Fultou  ComH 
ty ;  J.  T.  Pendleton,  Judge. 

Action  by  the  Carolina  PortlaDd  Cement 
Oompaoy  and  others  against  the  Atlanta  & 
Carolina  Railway  Company.  Judgment  for 
plaintiffii.  and  defendant  brings  error.  R»- 
versed. 

Simmons  &  Simmons,  of  Atlanta,  for  plain- 
tiff In  error.  Ertna  &  Spence,  Slaton  &  Pbll- 
Ups,  E.  V.  Carter,  and  Robt  O.  &  Philip  H. 
Alston,  all  of  Atlanta,  for  defendants  in 
error. 

FISH.  0.  J.  Judgment  rereraed.  All  the 
Justices  concur.  , 


LOUISVILLE  &  N.  R.  CO.  t.  HENDERSON 
et  al. 

(Supreme  Court  of  Georgia.    Oct.  2,  1913.) 

(BvUahiu  &y  1%e  Court.} 

Nkw  Trial  (H  68*)— OBointD»— Vibdiot  Not 

Supported  bt  IBvidenci. 

The  action  was  brought  by  two  plaintiffs 
against  a  railroad  company  to  recover  damages 
for  the  burning,  by  the  alleged  negligence  of  the 
defendant,  of  certain  property  which  it  was 
claimed  belonged  jointly  to  the  plaintiffs.  The 
verdict  for  the  plaintiffs,  which  was  for  the  full 
amount  sued  for.  was  not  authorized  by  the  evi- 
dence, because  joint  ownership  as  to  much  of 
the  property  was  not  prored. 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  i|  13B-140 ;  Dec.  Dig.  S  68.»] 

.  Error  from  Sui>erior  Court,  Bartow  Cotm- 
ty;  A.  W.  Flte,  Judge. 

Suit  by  John  Henderson  and  another 
against  the  LoulsrlUe  ft  Nashville  Railroad 


Company.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.  Reversed. 

D  W.  Blair,  of  Marietta,  and  Neel  ft  Neel, 
of  CartezsvUle,  for  plaintlfl  in  error.  Geo. 
H.  Aubrey  and  Jno.  T.  Morris,  both  oC  Gar- 
tersvill^  for  defendants  In  error. 

FISH,  O.  3.  John  Henderson  and  Frank 
Henderson  brou^t  a  Joint  action  ^;alnst 
the  LoulsTtlle  &  NashTllIe  Railroad  C<sn- 
pany  to  noaver  damages  austelned  by  reason 
of  the  burning  of  a  bam  belonging  to  the 
plaintiffs,  and  certain  live  stock  and  other 
personal^  also  owned  by  them  and  in  the 
bam  at  the  Unie  it  was  burned.  The  petition 
alleged  that  the  bnming  of  the  bam  and  its 
contents  was  caused  by  the  negligence  of  the 
defendant  company  and  its  agents,  in  and 
about  the  running  ol  its  looomotlTe,  by  neg- 
llgmtly  and  carelessly  throwing  out  sparks 
thereform.  The  petition  was  specially  de- 
murred to  on  many  grounds,  all  of  which 
were  suBtalned,  except  one,  which  was  to 
the  paragraph  of  the  petition  which  merely 
sought  to  set  forth  a  portion  of  the  evidence 
upon  whldi  idalntlffB  reUed.  Then  was  a 
verdict  for  the  plaintiffs.  The  defendant 
moved  for  a  new  trial,  which  was  refused, 
and  it  excited.  The  defendant  also  ex- 
cepted to  the  overruling  of  the  one  ground 
of  special  demurrer  to  the  petition.  This 
exception  Is  not  of  sufficient  Importance  to 
require  special  notice.  The  motion  for  new 
trial  contains  many  grounds;  but;  as  we  are 
of  the  opinion  tliat  the  judgment  must  be  re- 
versed on  the  general  grounds  that  the  ver- 
dict was  contrary  to  the  evidence  and  with- 
out evidence  to  support  it,  we  deem  it  un- 
necessary to  pass  on  the  other  grounds  of 
the  motloa 

As  noted  above,  the  petition  alleged  Joint 
ownership  of  the  bam  in  the  plaintiffs. 
There  was  no  evidence  whatever  to  sustain 
this  allegation.  It  is  tme  that  the  plaintiffs 
put  in  evidence  two  deeds,  one  of  which  con- 
veyed a  described  half  acre  of  land  to  one  of 
the  plaintiffs.  The  other  deed  conveyed  a  de- 
scribed parcel  of  four  acres  of  land  to  the 
other  plaintiff.  While  it  could  be  legiti- 
mately inferred  from  the  evidence  that  these 
two  parcels  of  land  were  In  the  vicinity  of 
the  bam  which  was  burned,  there  was  no 
evidence  even  tending  to  show  that  It  was 
situate  on  land  Jointly  owned  by  the  plain- 
tiffs, nor,  Indeed,  that  it  was  on  land  owned 
by  either  of  them.  The  verdict  was  in  a 
round  sum,  and  there  was  considerable  evi- 
dence as  to  the  value  of  the  bam.  It  is  ap- 
parent that  its  valuation  entered  into  the 
amount  of  damages  allowed.  Moreover,  it 
appeared  from  the  evidence  that  much  of  the 
personalty  was  the  individual  property  of  one 
of  the  plaintiffs,  and  the  evidence  as  to 
whether  the  other  plaintiff  owned  an  in- 
terest in  tlie  other  portions  of  the  property 
burned  was  quite  vague  and  unsatisfactory. 
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lere  was  no  evidence  authorizing 
nvery  by  the  plaintiffs  for  the 
1  the  property  hurned,  and  this 
tly  the  character  of  verdict  ren- 
lelr  behalf.  Therefore  the  ver- 
t  authorized  by  the  evidence,  and 
al  should  have  been  granted. 
i  &  Tennllle  R.  Go.  v.  Holmes, 

H  S.  E.  658;   East  Tenn.,  Va. 

T.  Herrman,  92  Ga.  384  (3),  385, 
I;  Comer  v.  Newman,  95  Ga.  434, 
1. 

f  the  ruling  made.  It  Is  not  neces- 
Ide  the  other  gaestlons  presented 
rd. 

reversed.  All  ttie  Justices  con- 


ECHOLS  V.  GREEN. 

Court  of  Georgia.    Oct  4,  1913.) 

Syllabus  by  tAtf  Ootirt.) 

f  Title  fj  7*)— Cloud  ow  Title— 

lEED. 

of  equity  will  cause  to  be  delivered 
:^eled  a  forged  deed,  which  caats  a 
:  title  of  the  true  owner.  Smith  v. 
Ga.  10,  76  S,  E.  362. 
— For  other  cases,  Quteting  Title, 
S  14-33;  Dec.  Dig.  |  7.»] 

)  AND  Wife  (g  185*)— Tbansac- 
■WEEN— Effect  of  Separation. 
.viBion  of  Civil  Code  1910,  §  3009, 
•ee,  "No  contract  of  sale  of  a  wife 
iparate  estate  with  ber  husband  or 
ihall  be  valid,  unless  the  same  is  al- 
rder  of  the  superior  court  of  the 
er  domicile,"  makes  uo  Sxceptioo, 
to  sales  by  .the  wife  of  ber  separate 
r  husband  while  they  are  living  in 
iparatioD,  as  well  as  while  they  are 
ler. 

—For  other  cases,  see  Husband  aud 
Dig.  S  720  ;  Dec.  Dig.  S  185.*] 

>   AND    Wife    (SI    185,   201»)  — 
i  89*)— Transactions  Between— 
BY  SuPEBioB  CouBT— Stare  De- 

VEB  OF  COOET  OF  EQniTT— LaCH - 

Deed. 

his  law.  a  sale  by  a  married  woman 
and,  without  being  allowed  by  an 

superior  court  of  the  county  of  her 
not  only  voidable,  but  void.  Hood 

Ga.  310;  Fulgham  v.  Pate,  77  Ga. 
cipher  v.  Kear,  131  Ga.  688,  63  S. 

Am.  St.  Rep.  248;  Buchannan  v. 
Qa.  302,  69  S.  E.  543. 

decisions  have  lon^  stood,  and  a 
verrule  them  is  denied. 

the  doctrine  of  the  cases  cited 
d  by  a  wife  to  ber  husband,  execut- 
iDce  of  a  sale  of  ber  separate  estnte 
order  of  the  court,  cannot  be  con- 
court  of  equity  as  against  the  wife, 
nee  of  her  husband,  long  after  the 
ie  deed,  and  can  amount  to  no  more 
i  upon  her  title,  and  may  be  can- 
h  in  equity  when  it  operates  to  the 
e  wife. 

ife,  continuinz  in  possession  of  the 
>t  be  chargeable  with  laches  in  mov- 
>1  the  deed,  though  as  many  as  10 
elapsed  since  its  execution  by  ber, 
rrUB,  supra. 

I  of  the  character  above  mentioned 


being  void,  the  wife  will  not  be  estopped,  as 
against  the  husband,  from  setting  up  that  It  is 
void,  on  account  of  the  circuuistancea  that  the 
deed,  which  conveys  the  property  to  her  hus- 
band, reserving  a  life  estate  to  herself,  was 
executed  while  the  husband  and  wife  were  liv- 
ing in  a  state  of  separation,  and  that  she  re- 
ceived a  consideration. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  SS  720,  736;  Dec.  Dig.  SS  185, 
201  ;•  Courts,  Cent.  Dig.  H  811,  312;  Dec. 
Dig.  S  89.*] 

4.  Pleading  ({  64*)— Multifabiottbnbss. 

A  petition  in  an  action  in  a  court  of  equi- 
ty to  cancel  a  deed  as  a  cloud  upon  title,  which 
alleges  that  the  deed  is  void  for  separate  rea- 
sons, namely:  (a)  That  it  is  a  forgery ;  and 
(b)  that  it  represents  a  contract  of  sate  by  a 
wife  of  her  separate  estate  to  her  husband  with- 
out having  been  allowed  by  an  order  of  the  su- 
perior court — will  not  be  dismissed  on  the 
ground  of  multifariousness  because  of  the  in- 
consistency in  the  grounds  relied  on  for  declar- 
ing the  deed  void.  See  Civil  Code  1910,  §§ 
5514,  5521,  5469  <2) ;  Nail  v.  Mobley,  9  Ga. 
278;  Armstrong  v.  Penn,  105  Ga.  229,  31  8. 
E.  168 :  Cutter  v.  Iowa  Water  Co.  (C.  C.)  96 
Fed.  777. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  S8  134-137 ;  Dec.  Dig.  (  64.*] 

5.  Equity  (§  66*)— Husband  and*  Wife  (g 
201*)— Avoidance  of  Conveyance— Max - 
lus— He  Who  Seeks  Equity  must  Do  Eq- 
uity. 

He  who  would  have  equity  must  do  equity-, 
and  give  effect  to  all  equitable  rights  of  the 
other  parties  respecting  the  subject-matter  of 
the  suit  Civil  Code  1910,  \  4521;  Bispham's 
Equity,  {  43,  p.  66.  Accordingly,  a  petition  to 
a  court  of  equity  to  cancel  a  deed  as  a  cloud 
upon  the  title  of  the  grantor,  on  the  basis  that 
it  was  void  as  representing  a  sale  by  a  wife  of 
her  separate  estate  to  her  husband  for  a  valu- 
able consideration,  without  an  order  of  the  su- 
perior court  of  her  domicile,  when  there  was  no 
offer  to  return  the  consideration  recited  and 
acknowledged  In  the  deed  to  have  been  received, 
is  demurraole.  Campbell  v.  Murray,  62  Ga.  86  ; 
Beach  v.  Lattner,  101  Ga.  357,  28  S.  El  110 ; 
Booth  V.  Atlanta  Clearing  House  Ass'n,  132 
Ga.  100,  63  S.  E.  907.  The  ruling  here  made 
does  not  conSict  with  the  decisions  in  the  caaes 
of  Stanford  v.  Alexander,  74  Ga.  293,  Gibbs  v. 
Land,  136  Ga.  261,  71  S.  E.  136,  and  Milner 
V.  Vandivere,  86  Ga.  546,  12  S.  E.  879,  when.' 
the  petitions  were  seeking  a  merely  legal  right 
and  in  no  sense  an  equitable  relief. 

(a)  The  judge  committed  error  in  refusing  to 
dismiss  that  part  of  the  petition  which  was  at- 
tacked by  the  ground  of  aemurrer  dealt  with  in 
this  note. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.Jg  188-190;  Dec.  Dig.  J  6e;*  Husband 
and  Wife,  Cent.  Dig,  8  735;  Dec.  Dig.  §  201.»] 

6.  Appeal  and  Ebbob  (g  882*)— Review— In- 
vited Ereob. 

The  plaintiff's  petition  for  cancellation  of 
a  deed  was  based  on  two  grounds :  First,  that 
it  was  a  forgery  t  and,  second,  that  It  was  made 
by  a  wife  (the  plaintiff's  ward)  to  ber  husbami 
without  an  order  of  court.  The  defendant  de- 
murred to  the  petition,  and  in  the  preceding 
beadnote  it  has  been  held  that  the  last  grouml 
asserted  as  a  basis  for  cancellation  should  bavt> 
been  stricken.  The  defendant  also  alleged  that 
be  bad  paid  to  his  wife  a  consideration,  includ- 
ing the  surrender  of  certain  claims  against  b<?r 
predecessor  in  title,  which  had  since  become 
barred ;  and  he  prayed  that  be  have  a  money 
judgment  for  the  amount  thereof  against  the 
wife,  in  the  event  that  a  cancellation  should  he 
obtained.   Held,  that  the  defendant  having  sur- 
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ceeded  in  strlklnE  from  the  plaintilPa  petition 
that  part  of  it  wEich  sought  cancellation  of  the 
deed  on  the  ground  that  she  made  it  without  an 
Order  of  the  court,  leaving  the  petition  solelr 
upon  the  theory  that  the  plaintiff  made  no  deed 
to  the  husband,  it  fumisfaea  no  ground  for  re* 
Tersal  on  behalf  of  the  defendant  tliat  the  court 
struck  from  his  answer  that  part  of  it  which 
sought  to  ncover  a  judgment  against  the  plain- 
tiff in  case  there  should  be  a  decree  of  cancel- 
lation. 

[Ed.  Note.— For  otlier  caaea,  see  Appeal  and 
Krror,  Cent  Dig.  H  8B91-iffiL0;  Dec  Dig.  i 
882.*] 

7.  IteMTTSBKB  PbOFBBLT  SITSTAINKD. 

Other  grounds  of  demurrer,  both  to  the  pe- 
tition and  answer,  were  without  merit 

Error  from  Superior  C!ourt,  Oglethorpe 
C!ounty ;  D.  W.  Meadow,  Judge. 

Suit  between  J.  W.  Echols  and  J.  Howell 
Green,  as  guardian.  Judgment  for  the  lat- 
ter, and  the  former  brings  error.  Bevecsed 
In  part  and  affirmed  in  part 

Sibley  St  McWliorter,  of  Lexington,  and 
Sam'l  H.  Sibley,  of  Union  Point,  for  plain- 
tiff in  error.  Oreen,  Tllaon  &  McKinney,  of 
Atlanta,  and .  Paul  Brown,  of  Lexington,  for 
defendant  In  error. 

ATKINSON,  J.  Judgment  reversed  in 
part,  and  affirmed  in  part  All  the  Justices 
concur. 


HANCOCK  T.  BOOBRS,  Shertlt 
(Supreme  Court  of  Georgia.   Oct  4,  1918.) 

(SyUahut  &y  the  Court.) 

1.  Cbuinal  Law  (g  1001*)— Suspension  or 
Sentencb— Power  of  Citt  Codbt. 

On  February  22,  1913,  in  the  city  court  of 
Pulaski  county,  Emory  Hancock  entered  a 
plea  of  guilty  to  a  charge  of  misdemeanor  in 
an  indictment  against  him  for  such  offense, 
transferred  by  the  superior  court  of  that 
county  to  the  dty  court  The  judge  of  the 
city  court  thereupon  passed  the  following  or- 
der: "Sentence  suspended  and  defendant  al- 
lowed to  go  on  Us  own  recognisance,  provid- 
ed he  move  from  Pulaski  connb."  On  May  27, 
1918,  Hancock  was  brought  oefore  the 
court  of  Pulaski  count?  upon  the  cha^e  of 
gambling,  and  demanded  an  indictment  by  the 
grand  jury,  tendering  bond  for  his  appearance. 
While  thus  before  that  court  the  presiding  judge 
sentenced  him.  on  the  plea  of  guilty  entered 
on  February  22d,  to  confinement  in  the  state 
farm  for  122  months.  Hancock  subsequently 
sued  out  a  writ  of  halraas  corpus,  on  the 
ground  that  be  was  illegally  restrained  of  his 
nberty,  because  the  sentence  Imposed  on  him 
by  the  city  court  judge  was  void,  for  the  rea- 
son that  tiie  cit^  conrt  lost  jurismction  of  the 
case  upon  the  judge  passing  the  order  indef- 
initely postponing  the  imposition  of  the  sen- 
tence, and  because  he  was  sentenced  without 
being  called  upon  In  writing  to  show  cause 
why  the  sentence  should  not  be  imposed.  The 
judge  of  the  superior  court,  who  presided  in 
the  habeas  corpus  proceedings,  on  June  10, 
19l8,  refused  to  discharge  Hancock,  and  re- 
manded him  to  the  custody  of  the  sheriff.  Han- 
cock excepted  to  the  judgment  Beld,  that  it 
has  been  held  in  a  number  of  cases  by  this 
court  that  a  judge  of  the  superior  court  of  this 
state  has  no  authority  to  suspend  the  execu- 


tion of  a  sentence  imposed  by  tdm  In  a  criminal 
case,  except  as  incidental  to  a  review  of  the 
judgment  under  which  the  sentence  was  impos- 
ed. Daniel  t.  Persons,  137  Ga.  826,  74  S.  E. 
260,  and  cases  cited;  Short  t.  Dowling,  13S 
Ga.  834,  76  S.  E.  359. 
(a)  The  same  Is  tnie  as  to  the  judge  of  a 
court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Gent  Dig.  H  8922,  8928-^»34;  De&  Dig. 

I  lain.*} 

2.  Cbzunai.  Law  d  982*)— Ihpobition  or 

PUNZBHHEnT  —  POWKB  TO  SUSPEND  — ClTT 

COUBT. 

A  trial  judge  has  no  more  authority  to 
indefinitely  suspend  the  imposition  of  the  pun- 
ishment prescnbed  by  law  upon  one  who  haa 
been  found  guilty  of  a  crime,  or  has  entered  a 
plea  of  guil^,  than  to  indefinitely  suspend  the 
execution  of  a  sentence  after  its  imposition. 
Neal  T.  State.  104  Ga.  609,  30  S.  E.  858,  42  L. 
R  A.  lUO,  ^  Am.  St  Rep.  175. 

[Ed.  Note.— For  other  cases,  see  Crlndnal 
I^^^Cent  Dig.  ||  8877-8879;  Dee.  Die  f 

3.  CBOdNAL  Ijaw  (tt  982,  989*)— SsmmroB— 

EbRONEOUS  SUSPENBXOH— SUBSBQUSIIT  IlC- 

POBITIOH. 

„The  dty  court  Judge  was  not  irithoat  Ju- 
riscSction,  by  reason  of  the  order  suspendmg 
sentence,  to  subsequently  impose  the  sentence; 
nor  was  it  necessary  that  a  rule  nisi  should 
have  been  issued,  calling  upon  the  defendant 
to  show  cause  why  the  sentence  should  not 
have  been  Imposed.  See  cases  above  dted; 
Fuller  V.  State,  100  Miss.  811,  67  South.  806. 
30  L.  R.  A.  (N.  S.)  242,  and  cases  there  dted: 
Hoggett  V.  State,  101  Miss.  269,  57  South.  811; 
12  Cyc.  772. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  8877-3879,  8807;  Dec  Dig. 
H  9fe,  989.*] 

4.  Denial  of  Weit  Appbovbd. 

AcQordingly  the  judgment  rendered  by  the 
judge  of  the  superior  court  on  the  habeas  cor- 
pus proceedings  is  affifmed. 

Error  from  Superior  Court^  Pulaski  Coun- 
ty ;   B.  D.  Grahao?,  Judge. 

Application  for  writ  of  habeas  corpus  by 
Emory  Hancock  against  J.  R.  Rogers,  Sher- 
iff. From  a  judgment  denying  the  applica- 
tion, Hancock  brings  error.  Affirmed. 

M.  H.  Boyer,  of  HawUnsvllle,  for  plaintiff 
in  error.  Ifarion  Turner  and  W.  L.  &  War- 
ren  Grice,  all  of  Hawkinsvllle,  tar  defendant 
In  error. 

FISH,  a  J.  Judgment  affirmed.  AU  the 
Jnaticee  concur.  . 


LOniSTILLB  ft  N.  B.  Oa  ▼.  KEHP. 
(Supreme  Court  of  Georgia.  Oct  2,  1913.) 

(Bvlltthitt  hv  *he  Court.) 
1.  GOMMEBOB  ({  27*)— EHPLOTEBS*  LEABZUTT 

Act  —  EicpLOTlB  Eroaobd  xn  Ihtebstatb 

CoiaCBBCB. 

The  uncontradicted  evidence  In  the  case 
shows  that  the  plaintiff,  at  the  time  he  received 
the  injuries  complained  of,  was  engaged  in  in- 
terstate commerce ;  and  the  cliarge  of  the  court 
to  the  juxy  upon  this  question  waa  not  error. 

[Ed.  Note.— For  other  cases,  see  Cmnmeice, 
Cent  Dig.  }  26 ;  Dec.  Dig.  127.*] 
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2.  Master  and  Bebvant  (Si  266,  278«)— In- 

JUBIE8  TO  SiBVAITT— BUBDBH    OF  PBOOP— 

There  was  no  erideace  in  the  case  to  sap- 
port  the  alleKations  of  the  petition  ibowinx  neg- 
ligence upon  the  part  of  the  defendant  railroad 
company  or  its  emplor^s,  and  the  verdict  was 
nnanthorlsed  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  877-808,  064-858,  860- 
868,  8n,  872,  877;  ^  Dig.  H  266,  278.*] 

S.  Mabtkb  and  Sebvart  (1  281*)— Goucuci 

(I  8*)— Instsuctions— Fbdbbal  Act  Supkb- 

sxDXNG  State  Statute. 

The  court  erred  in  giving  in  diaige  to  the 
iory  the  provisions  of  the  state  statute  raising 
a  presumptioD  against  the  nilroad  company 
npon  proof  of  Injuries  by  the  numinf  of  its  lo- 
comotives or  cars. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  CeoL  Dig.  Jf  1133,  1184,  1136-1146; 
Dec.  Dig.  I  281;*  Commerce,  Oent  Dig.  |  6; 
Dec.  Dig.  I  &•] 

'  Error  from  Superior  Court,  Gordon  Coun- 
ty; A.  W.  Flte,  Judge. 

Actlou  by  James  Kemp  against  the  Lou- 
isville &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  bringB  er- 
ror. Reversed. 

O.  N.  Starr,  of  Calbonn,  Tye,  Peoples  ft 
Jordan,  of  Atlanta,  and  D.  W.  Blair,  of 
Marietta,  for  plaintiff  In  error.  Geo.  F, 
Gober,  of  Atlanta,  for  defendant  in  orror. 

BECK,  J.  This  was  an  action  under  fed- 
eral Employers'  Liability  Act  April  22,  1908, 
36  Stat  60,  c.  140  (U.  S.  Comp.  St  Supp. 
1911,  p.  1322),  to  recover  for  personal  in- 
juries sustained  by  the  plaintiff  through  the 
negligence  of  the  defendant  and  the  coem- 
ploySs  of  the  plaintiff.  It  was  alleged  as 
follows:  The  defendant,  the  Lonisvllle  & 
liashvUle  Railroad  Company,  a  railroad  cor- 
poration of  the  state  of  Tennessee,  operates 
a  line  of  railroad  in  Georgia,  In  Tennessee, 
and  in  other  states.  The  plaintiff  was  in  the 
employment  of  the  defendant  as  a  foreman 
of  a  sectioD  of  Its  railroad,  and  had  chaise 
of  a  force  of  section  hands  and  track  hands 
employed  by  the  defendant  In  and  upon  that 
section.  His  duty  required  him  to  inspect 
and  maintain  the  track  and  roadway  upon 
said  section.  On  the  22d  day  of  May,  1900, 
in  pursuance  of  orders  received,  he  started 
over  the  section  to  inspect  the  track  and 
roadbed,  and  In  carrying  out  said  order  he 
placed  a  hand  car  npon  the  track,  and  with 
said  hands  In  his  charge  thereon  proceeded 
along  the  track,  preceded  by  a  flagman  whose 
duty  it  was  to  give  warning  to  approaching 
trabiB  of  the  proxlml^  of  the  hand  car  and 
to  warn  the  hand  car  occupants  of  approach- 
ing trains.  When  they  bad  proceeded  some 
distance  along  the  trade,  a  freight  train,  not 
on  sdiedule  time,  and  running  at  a  high  and 
dangeroUB  rate  of  speed,  approached  the  hand 
car,  and,  without  slackening  speed,  contin- 
ued to  ^roacb,  oidangerlng  the  lives  of 
plaintiff  and  the  bands  witli  bim,  pladng, 


tbem  in  an  emergency  ealling  for  pronqjtt  ac- 
tion. To  prevent  a  collision  the  plaintiff  andt 
bis  hands  removed  the  car  from  the  track. 
It  was  heavy  and  unwieldy,  and  required  the- 
ntmost  ^CEort  and  energy  on  the  part  ot 
plaintiff  and  the  bands  to  remove  it  In  »- 
moving  tbe  car  the  plaintiff  strained  and^ 
exerted  himself,  and  was  injured  by  the  neg- 
ligent handling  of  the  car  by  the  bands  un- 
der bim;  they  lifted  the  car  too  much  on 
one  side  and  poshed  it  too  far  towards  tbe 
side  on  whlcSi  plaintiff  was,  and  caused  it  to- 
tnm  over,  ther^  Injuring  Um  In  a  manner 
specifically  described  In  tbe  petition.  N^- 
Ugence  was  charged  also  In  that  tbe  flagman 
who  preceded  the  car  did  not  warn  the- 
frdght  train  of  ttie  proximity  of  tbe  same, 
and  did  not  give  warning  to  those  on  the- 
hand  car,  that  tbe  employte  in  charge  of' 
the  freight  train  ran  It  at  a  dangerous  rate 
of  speed,  to  wit,  SO  ot  00  miles  an  hour, 
and  that  they  were  negligent  in  running  by 
and  passing  ttte  flagman,  and  in  not  stopping: 
the  train,  seeing  the  proximity  of  the  hand 
car.   The  freight  train  was  engaged  in  in- 
terstate commerce,  handling  freight  from 
points  in  various  states  to  points  in  this  and' 
other  states;    and  tbe  track  upon  which 
plaintiff  and  the  section  hands  were  worictng 
was  for  the  passage  of  interstate  trains  as 
well  as  for  intrastate  trains. 

[1]  1.  The  evidence  sustained  the  allega- 
tions of  the  petition  to  the  effect  that  at  the 
time  the  plaintiff  received  the  injuries  com- 
plained of  he  was,  with  a  force  of  hands  in 
his  charge,  in  pursuance  of  an  order  re- 
ceived from  the  proper  authorities  of  the- 
road,  going  over  the  track,  making  an  in- 
spection of  the  entire  roadway  of  his  section, 
roadbed  and  waterways,  that  the  freight 
train,  in  consequence  of  the  alleged  negli- 
gent running  of  which  he  was  Injured,  was 
engaged  in  interstate  commerce,  and  that 
the  railway  track  over  which  the  freight 
train  was  being  operated  was  used  In  both, 
interstate  and  Intrastate  commerce.  Conse- 
quently, under  the  ruling  In  the  case  of 
Pedersen  v.  Delaware,  etc..  Railroad  Co.,  229 
U.  S.  146,  33  Sup.  CL  648,  57  L.  Ed.  1126,  the 
plaintiff  was  engaged  In  Interstate  commerce 
at  the  time  of  receiving  the  alleged  injuries 
of  which  he  complained. 

t2]  2.  While,  under  the  provisions  of  the 
employers'  liability  act  referred  to  above, 
contributory  negligence  upon  tbe  part  of 
an  injured  employ^  does  not  bar  a  recovery, 
before  the  injured  employ^  can  establish  lia- 
bility for  Injuries  suffered  by  him  while  em- 
ployed by  tbe  carrier  It  is  necessary  for  him . 
to  show  by  his  evidence  that  the  Injuries  re- 
ceived resulted  In  whole  or  In  part  from  the 
negligence  of  the  defendant  carrier,  its  agei>t« 
or  employes.  And  after  a  careful  examina- 
tion of  the  evidence  in  this  case  we  are  of 
the  oidnlon  that  the  evidence  fails  to  show 
negligence  chargeable  to  the  defendant  cats 
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rler  or  any  of  Its  emplorte  or  agents.  The 
allegations  of  negligence  ate  not  supported 
by  any  evidence  introduced  on  the  trlaL  The 
plaintiff  was  the  only  witness  who  gare  testi- 
mony as  to  tbe  manner  in  which  he  was  in- 
jured. His  testimony  shows  that  at  the  time 
of  receiving  the  injury  he  was  going  over 
his  section  of  the  track  upon  a  hand  ear, 
with  a  force  of  hands  nnd^  bim.  There  had 
been  rain  the  night  befbre,  and  he  was 
making  an  Inspection  of  the  entire  roadway 
of  his  section,  the  roadbed  and  waterways, 
for  the  purpose  of  making  a  report  as  to 
Oie  condition  of  the  track.  He  had  proceed- 
ed about  a  mile  and  a  half  over  the  road, 
and  on  approaching  a  curve,  and  being  about 
ISO  yards  from  it,  he  s«it  forward  a  flagman, 
nho,  soon  after  rea<dili%  the  curve,  gave  the 
plaintiff  a  signal  to  reDiore  the  hand  car. 
There  were  tour  onployfis  on  the  car  besLdes 
the  plaintiff,  at  the 'time  the  signal  was  re- 
ceived. No  train  was  due  under  the  schednle 
at  that  time.  The  plaintiff  testlfled  tiiat  the 
freight  train  which  they  met  "was  running 
fiist,  but  that  w&B  noUilng  nnnsual.  Fright 
trains  over  there  have  a  fast  sdudnle;  the 
road  Is  comparatively  straight,  and  they  run 
fast  I  knew  they  run  fast,  and  learned  It 
the  flrat  day  I  was  out  on  the  road.  I  had 
been  in  charge  of  that  section  from  the  23d 
of  March  until  the  22d  of  May.  There  was 
nothing  unusual  for  an  extra  train  to  be  run- 
ning over  there;  we  expect  them  at  any 
time ;  In  fact  we  were  on  the  lookout  all  the 
time  for  freight  trains.  Passmger  traliw  had 
a  regular  schedule,  and  a  lot  of  frdght  had 
a  regular  schedule ;  but  a  great  deal  of  the 
freight  handled  on  the  line  was  by  trains  that 
were  run  extra,  or  had  no  schedule  at  all, 
so  we  had  to  be  on  the  lookout  for  those 
trains  all  the  time.  I  had  to  look  out  for 
them;  they  did  not  look  out  for  me.  In  fact 
everything  on  the  road  had  the  right  of  way 
over  my  lever  car;  and  it  was  having  that 
in  mind  that  caused  me  to  send  torward  this 
Qagman.  I  did  not  know  what  was  around 
the  curve.  I  did  not  know  what  minute  one 
of  these  great  big  engines  would  hop  around 
there,  coming  steaming  around  there.  I  sent 
the  flagman  because  I  knew  the  engineer 
wasn't  on  lookout  for  me;  fbej  don't  look 
out  for  nothing,  horses,  men,  or  nothing; 
If  a  rail  was  out,  they  might  look  out  for 
the  track.  In  sending  out  a  flag  I  was  AcAng 
what  the  company  required  me  to  do — look 
out  for  trains  and  flag  around  all  curves. 
As  far  as  I  know,  Mr.  Gravett  [the  flagman 
sent  ahead]  gave  me  a  s^al  just  as  soon 
as  he  discovered  a  freight  train  was  coming." 
The  plaintiff  further  testified  that  when  he 
received  the  signal  to  remove  his  car  from  the 
track,  the  car  being  loaded  heavily,  he  jump- 
ed off  to  assist  the  men  in  removing  the  car ; 
that  when  the  gang  was  small  he  was  expect- 
ed  to  take  hold  and  help  the  men ;  'It  was 


part  of  my  duty  to  do  that**  Ibe  bank  was 
v^  steep,  sledc  and  rou^;  and  he  slipped 
and  fdl,  and  the  ear  came  over  on  him,  and 
he  became  uncmiscloua,  ranemberlng  noth- 
ing further.  When  he  slipped  and  fdl  he 
was  trying  to  get  the  car  off— "easing  down 
the  bank  with  the  car."  The  car  went  to  tiie 
bottom  of  the  ditch.  The  plaintiff  did  not 
remember  how  far  that  was  from  the  track. 
The  ditch  was  something  like  3%  feet  deep. 
The  train  was  coming  before  they  took  the 
car  off ;  he  saw  the  smoke  of  It,  conld  not 
tell  at  what  rate  of  qwed  It  was  running, 
but  it  was  runnli^  pretty  fast. 

In  all  of  the  plaintiff's  testimony  Vtete  la 
no  evldrace  to  show  any  negligence  whatever 
upon  the  part  of  the  employes  frtio  were 
operating  the  freight  train,  nor  upon  the 
part  of  the  employes  who  were  engaged  with 
him  in  removing  the  hand  car.  There  is  no 
Bu^estlon  in  the  evidence  that  the  ftdght 
train  ran  at  a  too  high  rate  of  speed,  or 
that  there  was  not  lime  to  remove  the  car 
safely  from  the  tra<^  or  that  ^any  one  «f  the 
section  hands  whom  the  plaintiff  was  as- 
sisting in  the  removal  of  the  hand  car  from 
tile  track  was  negligent  In  any  reqiect  what- 
ever. The  injuries  he  received  were  the 
result  of  an  accident,  pure  and  simi^  in  no 
way  brought  about  by  n^^ence  npoa  the 
part  of  others.  And  the  djsfendant  railroad 
company,  as  it  appears  from  this  evidence, 
being  free  from  all  negligence,  was  tree  fnon 
llabUlty. 

[3]  8.  The  plaintiff  has  based  his  right 
of  action  upon  the  provisions  of  the  fMeral 
act  referred  to  above;  and  the  rights  of  the 
plaintiff  and  the  liability  of  the  defendant  are 
to  be  determined  by  that  act,  and  under  the 
construction  of  its  terms.  So  for  as  the 
subject-matter  of  this  suit  is  omcemed,  the 
act  of  Congress  supersedes  the  legislation  of 
the  state,  which  would  have  covered  the  sub- 
ject In  the  absence  of  federal  legl^tlon; 
and,  while  the  case  was  tried  in  the  state 
court,  It  Is  to  be  tried  under  the  provlsloiM 
of  tho  federal  statute.  That  b^ng  true, 
apart  finm  any  consideration  as  to  the  cor- 
rectness of  the  charge  in  Itself,  the  court 
should  not  have  charged  the  provlsionB  of  the 
state  statute,  which  raises  a  presumption  in 
certain  cases  against  a  railroad  company  upon 
proof  of  injury  by  the  running  of  its  locomo- 
tlves  or  cars. 

In  view  of  the  ruling  which  we  have  made 
in  the  second  dlrision  of  this  oid.nlon,  rerers- 
ing  the  judgment  of  th'e  court  below  upon  the 
ground  that  the  verdict  -was  without  evidence 
to  support  it*  thereby  dlspodng  of  the  case 
upon  its  merits,  we  do  not  think  it  necessary 
to  discuss  certain  portions  of  tiie  charge 
which  the  plaintur  In  eiror  contends  in  its 
motion  for  a  new  trial  were  erroneous. 

Judgment  reversed.  All  tike  Justices  con- 
cur. 
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^Drt  of  Georgia.    Oct  14,  1913.) 

fSytlahtu  by  the  Court,} 

)ES  ({  427*)— FOEECLOSDBB— Pm- 
FTICJENCT  AS  AOAINST  DeKUBHKB. 

S  a  mortgage  was  given  b;  a  man 
fe  upoD  certain  land  belonging  to 
hicb  had  been  set  apart  aa  a  bome- 
tbe  Constitution  of  1868.  A  pro- 
orecloee  it  was  begun  in  1876.  Tbe 
d  wife  interposed  pleaa,  setting  up 
%  of  tbe  homestead,  and  tbat  tbe 
ot  Bocb  as  could  subject  it.  Tbia 
bet  snch  a  plea  was  not  demurrable, 
liug  was  diamissed.  In  1000  tbe 
d,  and  in  1908  tbe  wife  died,  thus 
tbe  bomestead  rigbt.    In  1910  a 

mortgagee  filed  a  petition  against 
Crator  of  tbe  husband,  alleging  tbat 
ad  sold  tbe  land,  and  tbat  the  lien 
£age  bad  been  transferred  to  tbe 

tbe  mortgagee  died,  leaving  a  soN 
and  only  two  heirs ;  tbat  the  plain- 
x)inted  administrator,  and  adminia- 
itate;  tbat  tbe  sister  of  the  plain- 
as  tbe  other  beir,  died  Intestate, 

husband  as  her  sole  heir,  and  he 
lion  of  ber  estate  without  adminis- 
it  the  plaintiff  settled  with  him  in 
ir  interest  in  the  estate  of  tbe  mort- 
ook  an  alignment  from  him  of  all 
night  have  in  any  claim  or  debt  due 
ifagee's  estate ;  and  tbat  tbe  plaia- 
charged  as  administrator.  He  al- 
e  bad  both  the  legal  and  equitable 
mortgage,  and  prayed  a  decree  set- 
lien,  determining  the  amount  tbere- 
nent  against  tbe  administrator,  and 
relief.  Held,  tbat  tbe  petition  was 
ible  on  the  ground  tbat  it  was  not 
an  administrator  of  tbe  mortgagee, 
ound  that  a  personal  representative 
ased  sister  of  tbe  plaintiff  was  a 
arty,  or  tbat  tbe  husband  of  the 
ter  should  have  been  joined  ai  a 
iff. 

lortgage  was  not  merely  apon  tbe 
igbt  or  "estate,"  bat  on  tbe  land, 
:inal  proceeding  to  foreclose  it  was 
tbe  land. 

,— For  other  cases,  see  Mortgages, 
il  1269,  1272-1287;   Dec.  Dig.  % 

ES     (5     458*)  —  PoBECLOatJEK  — 

— Cttbe  bt  Akendment. 
demurrers  based  on  the  ground  tbat 
the  mortgage  or  of  tbe  record  in 
litigation  was  attached  to  the  peti- 
ufficiently  met  by  amendmcQt. 
,— For  other  cases,  see  Mortgages, 
I  1339-1342;  Dec.  Dig.  S  4Ca«] 

AD  {8  115*)— MoBTQAQB— Action 

[«BE— LWTTATION. 

be  facts  stated  in  tbe  first  beadnote 
proceeding  was  not  demurrable  on 
iiat  it  was  barred  by  the  statute  of 

.—For  other  cases,  see  Homestead, 
li  183,  184,  186-m;   Dec.  Dig.  | 

BS  ARD  ADlfHTIBTBATOBa  (S  402*)— 
E*BOPBBTT  —  PbOCUDS  —  RiOHT  OF 
EE. 

such  facts  the  plaintiff  could  pro- 
frt  his  equitable  rigbt  to  have  the 
lid  out  of  tbe  proceeds  of  the  ad- 
I  sale. 

luld  not  be  entitled  to  a  judgment 


or  decree  In  excess  of  Bach  proceeds,  and  bis 
claim  woald  be  subject  to  proper  defenses. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administraton,  Cent  Dig.  %  1608;  Dec. 
Dig.  fl  402.  •] 

6.  MOBTOAOBS    (I    417*}— FOBECLOSTJBE— PAB- 
TIE8. 

The  other  grounds  of  tbe  demurrer  were 
without  merit. 

(a)  Under  the  special  facts  of  this  case,  as 
alleged  by  tbe  plaintiff,  be  could  proceed  for 
tbe  purpose  of  having  the  mortgage  held  by  bim 
satisfied  from  l^e  proceeds  of  tbe  sale  of  the 
mortgaged  land,  which  had  been  sold  at  admin- 
tstrators  sale  by  tbe  administrator  of  tbe  mort- 
gagor, and  it  was  not  necessary  to  have  a  sec- 
ond administration  upon  the  estate  of  the 
mortgagee. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  S9  1227-1236;  Dec  Dig.  %  417.'] 

Error  from  Superior  Court,  Jones  County ; 
Jas.  B.  Park,  Judge. 

Action  by  Wallace  Masterson  against  L.  J. 
Moughon,  administrator.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Affirmed. 

Hardeman,  Jones,  Park  &  Johnston,  of 
Macon,  for  plaintiff  In  error.  Sam'l  H.  Sib- 
ley, of  Union  Point,  and  Johnson  &  Johnson, 
of  Gray,  for  defendant  In  error. 

LUMPKIN,  J.  [1]  1.  Tbe  main  facts  are 
stated  In  the  first  headnote.  Other  facts  wlU 
be  stated  as  necessary.  Tbe  mortage  given  by 
William  S.  Moughon  end  Alice  K.  Mougbon 
to  Clement  Masterson  In  1876  was  upon  the 
land  which  had  been  set  apart  as  a  home- 
stead, and  not  merely  upon  tbe  "homestead 
estate."  The  proceeding  to  foreclose  It  was 
also  against  the  land.  The  grounds  of  the 
demurrer  In  the  present  case  based  on  tbe 
theory  that  the  mortgage  and  the  foreclosure 
proceeding  were  confined  to  eomethlng  less 
than  the  land  itself  are  without  merit  The 
petition  alleged  that  the  mortgage  was  given 
to  Clement  Masterson;  tbat  he  died,  leaving 
a  solvent  estate  and  only  two  heirs,  the  pres- 
ent plaintiff  and  his  sister ;  that  the  plaintiff 
was  appointed  administrator,  and  adminis- 
tered the  estate;  that  Ms  sister  died  intes- 
tate, leaving  her  husband  as  her  sole  heir  st 
law,  and  the  husband  took  possession  of  her 
estate  without  administration;  that  plaintiff 
settled  with  him  In  full  as  to  the  estate,  and 
took  an  assignment  from  him  of  all  Interest 
he  might  have  In  any  claim  or  debt  due  to 
the  mortgagee's  estate.  Including  that  now 
involved;  and  that  the  plaintiff  was  dis- 
charged as  administrator.  Under  these 
allegations  the  petition  was  not  demurrable 
on  the  ground  that  an  administrator  of  the 
mortgagee  was  the  proper  party  to  bring  the 
action,  or  that  a  personal  representative  of 
the  plalntlCTs  sister  was  a  necessary  party, 
or  that  the  husband  of  the  sister  as  an  Indi- 
vidual should  have  been  Joined  as  a  party 
plaintiff. 

[2]  2.  The  special  demurrers  based  on  the 
ground  that  certain  exhibits  should  hare  been 
attached  were  met  by  amendment 
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[S]  8.  In  1876  proceedlnga  were  b^an  to 
foreclose  the  mortgage  on  the  land.  Hooffbon 
and  hla  wife  filed  pleas,  setting  up,  among 
other  things,  that  the  mortgaged  property 
had  been  set  apart  as  a  homestead  before 
the  mortgage  was  given.  The  plea  of  the 
wife  expressly  negatived  the  fiact  that  the 
mortgage  was  given  for  any  of  the  objects 
for  which  the  **bome8tead  estate"  could  be 
Incombered.  The  presiding  Judge  stmck 
these  pleas,  and  granted  a  rule  absolute  fore- 
closing the  mortgage.  Exception  was  taken, 
and  the  case  was  brought  to  tills  court  Here 
the  Judgment  was  reversed.  Monghon  t. 
Maaterson,  69  Ga.  885.  Bleckley,  J.,  dellvw- 
ing  the  opinion,  said  that,  asanming  the  plea 
of  tile  wife  to  be  true,  the  mortgage  coqld  not 
be  enforced  against  the  property,  while  the 
homestead  tight  mis  in  existence;  that  It 
might  be  that  it  could  be  so  enforced  after 
the  homestead  light  had  terminated,  bnt  that, 
if  so.  It  was  because  the  mortgi^  bound 
whatever  was  beyond  the  "homestead  estate^ 
proper.  £[e  then  added:  ''Whether  it  does 
so  or  not  need  not  now  be  decided.  Granting 
that  it  does;  the  choice  wonld  lie  between 
rendering  a  Judgment  of  foreclosure  now. 
with  a  stay  of  sale  nntH  the  homestead  right 
is  extinct  ([Colquitt  v.  Tarver]  4D  Ga.  681), 
and  postponing  foreclosure,  as  well  as  sale, 
until  after  the  happening  of  that  contingency. 
At  all  evoits,  if  the  matter  of  the  wlfb's  plea 
is  supported  by  evidence  at  the  trial,  tiie 
mortgage  cannot  be  foreclosed  against  tiie 
homestead  estate,  either  now  or  hereafter. 
It  was  error  to  strike  the  plea."  It  will  be 
seen  that  this  decision  Intimates  (what  we 
now  bold)  that  tlie  iffoceedlng  was  against 
the  land  itself  in  v^ich  the  homestead  had 
been  granted,  and  tliat  the  ettort  to  foreclose 
was  against  ttie  proper^,  including  what  Is 
sometimes  spoken  of  as  a  liomestead  estate  or 
ri^t  therein,  as  well  as  the  reverrionary 
interest ;  these  words  being  used  for  want  of 
better  descriptive  terms,  thon^  not  stiictiy 
accurate.  The  decision  held  that  a  plea 
which  sought  to  prevent  a  foreclosure  so  as 
to  interfere  with  the  homestead  right,  or, 
as  It  was  called,  a  foreclosure  against  the 
homestead  estate,  was  good,  and  that  a  fore- 
closure could  not  take  place  so  as  to.  Inter- 
fere with  the  homestead  right  or  "estate." 
What,  then,  was  to  be  the  result  of  such  a 
plea.  If  sustained?  Judge  Bleckley  clearly 
indicated  that  it  might  be  one  of  two  things, 
either  to  allow  a  foreclosure,  with  a  provision 
staying  the  sale  until  the  homestead  right 
should  become  extinct,  or  a  postponement  of 
the  foreclosure,  as  well  as  the  sale,  until 
after  the  happening  of  that  contingency. 
When  the  case  was  returned  to  the  court  be- 
low, the  plaintiff  acted  upon  this  statement, 
and  dismissed  the  proceedings,  recognizing 
the  existence  of  the  homestead,  and  awaiting 
its  termination  before  commencing  the  fore- 
closure. 

It  was  contended  by  counsel  for  the  plain- 
tiff in  error  that  the  statemeilt  above  men- 


tioned was  obiter  dictum,  and  that  the  mort- 
gagee was  compelled  to  foreclose  bis  mortgage 
at  least  within  20  years  from  the  time  when 
the  debt  became  dnev  or  that  the  foredosure 
would  be  iMrred  by  the  statute  of  limitations, 
and  that  tills  foreclosure  must  be  had,  al- 
though the  homestead  right  still  continued. 
In  other  words,  the  contention  was  that  the 
mortgagee  was  compiled  to  proceed  with  the 
fore<dosure  pending  the  ezistmce  of  tiie 
homestead,  tiiontfi  be  could  not  atH  the  pn^ 
erty  until  after  the  tamlnattoD  thereof. 
Under  the  decision  above  dted  we  do  not 
tidnk  that  this  remit  foUowe.  A  mortgage 
foreclosure  la  dlfl«ent  txom  a  Judgment  in 
an  ordinary  snit  in  this:  In  the  latter  the 
lien  la  created  by  the  Judgment ;  in  the  for- 
mer  It  is  created  by  llie  contract  Where 
suit  Is  brought  for  a  Iweach  of  contract  or 
for  a  tort,  and  Judgment  la  recovered,  it  cre- 
ates a  lien  upon  the  leviable  iwoporty  of  the 
defendant^  and  the  execotkm  requires  the 
sum  to  be  made  of  hla  real  or  personal  estate. 
It  can  be  prevented  from  becoming  dormant 
by  entries  of  nulla  bona,  and  proper  entrtea 
on  the  docket,  and  the  levying  ofllcer  may 
make  such  entry,  notwithstanding  the  ex- 
istence of  property  in  whldi  a  homestead  is 
taken,  because  it  would  not  be  subject  to  sel- 
Bure  and  sale  under  the  execution.  But  a 
Jnc^iment  of  foreclosnre  of  a  mortgage  Is 
quite  difler«it  fKnn  an  ordinary  Judgment 
It  is  not  a  general  Judgment  in  personam,  and 
binds  only  the  mortgaged  property.  It  is  a 
Judgment  to  enforce  a  speelflc  Urai,  created 
by  agreement  of  the  parties.  "It  la  not  alone 
a  Judgment  as  to  tlie  amount  doe  <m  the 
mortgage,  but  It  la  also  a  Judgment  that  the 
property  mortgaged  shall  be  sold  to  i»ay  the 
sum  adjudged  to  be  dn&  The  statute  au- 
thorizes, Indeed  requires,  the  Judgment  to  go 
to  that  extent"  Wallace  t.  Holly,  18  Ga. 
889.  888  (58  Am.  Dec:  618).  Of  what  avail 
would  It  be  to  obtain  such  a  Judgment,  di- 
recting the  seizure  and  sale  only  of  the  mort- 
gaged property,  when  the  mandate  could  not 
be  obeyed  during  the  continuance  of  the 
h<»tteBtead  right?  The  plaintiff  coold  not 
well  have  an  entry  of  nulla  bona  made  tJiere- 
ou,  becanse  the  Judgment  Itself  Is  a  command 
to  seize  and  sell  certain  pnver^. 
mortgagee  has  as  much  lien  on  the  property 
b^ore  foreclosure  as  he  has  afterward,  and 
requiring  the  mortgagee  to  obtain  a  Judgmoit 
directing  a  levy  and  sale  of  the  spedflc  prt^ 
erty,  which  the  law  would  not  pwmlt  to  be 
enforced  pending  the  homestead,  would  aeem, 
during  that  tlm^  to  be  a  legal  demand  for  a. 
hmtum  fulmen. 

It  mnst  be  borne  in  mind  that  this  home- 
stead was  granted  under  the  Constttntton  of 
1868,  and  the  mortgage  was  given  upon  the 
land  In  1875.  Accordingly  its  validity  is  to 
be  tested  by  the  proriaions  of  tliat  Consti- 
tution, and  not  by  those  of  the  CkmsUtntion 
of  1877.  Huntress  v.  Anderson,  110  Oa.  427, 
36  S.  B.  671.  78  Am.  St  106;  Waters  v. 
Waters,  124  Ga.  349,  62  8.  B.  42&  Under 
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the  rnllng  in  tlie  case  above  dted  In  SO  6a. 
we  Are  satisfled  that  the  mortgagee  was 
not  compelled  to  proceed  with  a  foreclosure 
of  the  mortgage  pending  the  existence  of  the 
homestead,  on  pain  of  having  such  foreclo- 
sure barred  by  the  statute  of  limitations,  if 
not  commenced  within  20  years  from  the  date 
when  the  debt  fell  doe.  Suit  on  the  note  to 
obtain  a  judgment  In  pwsonam  may  have 
been  barred  by  the  statute  of  limitations; 
but  a  foredomre  of  the  mortgage  was  not 
It  was  alleged  that  the  homestead  terminated 
in  1908,  and  the  present  proceeding  was 
ccnnmaiced  In  1910. 

[4]  4.  It  was  farther  alleged  that  Umtgh- 
on,  the  owner  of  the  land,  died  In  1900 ;  that 
in  1909,  after  the  termination  of  the  home- 
stead by  the  death  of  the  vif&,  an  adminis- 
trator was  appi^ted  on  bis  estate;  and  that 
the  land  had  been  sold  at  administrator's 
sal^  and  the  lien  of  Oie  mortgage  was  thus 
transferred  to  the  proceeds.  The  plalntifl 
sought  to  have  tlie  mortgage  paid  from  sncib 
proceeds.  Under  the  allegations  we  see  no 
legal  objection  to  this.  GItII  Code  1910,  S 
4029;  Newsome  t.  Carlton,  69  Ga.  616.  AI- 
tbongh  the  mor^;age  was  not  foreclosed,  the 
mortgagee  could  by  proper  proceedings  claim 
the  fund  arising  from  the  sale  of  the  proper- 
ty by  the  administrator.  National  Bank  of 
Athens  t.  Exchange  Bank  of  Athens,  110 
Ga.  692,  86  S.  E.  265.  Be  could  not  obtain 
a  general  Judgment  de  bonis  decedentis;  but 
he  could  claim  that  the  fund  arising  from  the 
property,  or  so '  much  thereof  as  might  be 
necessary,  should  be  applied  to  the  payment, 
of  the  mor^ge,  subject,  of  course,  to  have 
legitimate  defenses  raised  as  to  the  l^ality 
and  priority  of  the  mortgage  lien,  or  the 
amount  due  thereon. 

[B]  S.  It  was  contfflided  that  the  title  to 
personal  property  of  a  decedent  vesta  in  his 
administrator,  and  not  in  bis  heirs;  that 
both  of  the  heirs  of  Masterson  could  not  have 
brought  an  action  to  foreclose  the  mortgage ; 
and  that  the  alleged  assignment  from  the 
husband  of  the  deceased  heir  to  the  plaiutlfl 
(the  other  heir)  could  not  confer  on  the  latter 
any  power  to  bring  such  a  suit  It  is  true 
that  the  title  to  personalty  of  an  Intestate 
Tests  in  his  administrator  for  the  purposes 
of  administration,  and  he  is  the  proper  per- 
son to  bring  a  snit  npon  a  chose  In  action 
which  belonged  to  the  decedent  In  some 
states  it  has  been  held  that,  where  there  are 
no  debts  of  the  Intestate  and  no  adminis- 
tration, the  heirs  may  bring  suit  upon  sneh 
a  chose  In  action,  and  It  is  held  by  a  number 
of  courts  that  this  can  be  done  at  least  in 
equity.  In  this  state  It  has  been  held  that, 
althou^  there  may  be  no  debts  and  no  ad- 
ministration, an  h^  at  law  of  an  Intestate 
cannot  maintain  an  action  for  the  recovery 
of  pn8<Hialty  which  belonged  to  the  dece- 
dent, and  which  dorlng  his  lifetime  was 
wrongfully  cmiverted  by  anothw  to  his  own 
vae.   Smith  r.  Turner,  112  Ga.  633,  37  S.  B. 
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705.  In  Jnhan  v.  Juhan,  104  Ga.  263,  30  S. 
E,  779,  there  was  an  Intimation  that  perhaps, 
if  there  were  no  debts  against  an  estate,  and 
no  neceest^  appeared  for  an  administration, 
and  all  the  heirs  were  sul  juris,  they  could, 
by  agreemoit  among  themselves,  take  charge 
of  the  estate,  and  collect  and  distribute 
among  themselves  its  assets.  But  the  same 
justice  who  made  that  Intimation  wrote  the 
opinion  In  Smith  v.  Turner,  supra.  See, 
also,  Worthy  v.  Johnson,  8  Ga.  236,  62  Am. 
Dec  399;  Murphy  v.  Pound,  12  Ga.  278; 
Morgan  v.  Woods,  68  Ga.  699;  Carr  v.  Berry, 
U6  Ga.  372,  42  S.  EL  726;  Allen  v.  Burst  120 
Ga.  763.  766.  48  S.  ID.  841;  BiU  v.  Uaffett 
3  Ga.  App.  89,  69  8.  B.  325.  An  examination 
of  tbose  deeUlona  will  show  that  they  are 
not  unsupported  by  reason.  If  the  heirs  of 
a  decedent  should  bring  suit  against  (me  who 
was  his  debtor,  alleging  that  there  were 
no  debts  of  the  estate  and  no  need  tot  ad- 
ministration, the  defendant  would  freanently 
have  no  means  of  knowing  whether  there 
w&K  such  debts  or  not,  or  by  combating  such 
allegations.  If  the  hdrs  should  recover 
against  blm,  and  subsequently  it  should  ap- 
pear that  then  were  in  Act  creditors,  and 
an  administrator  should  be  aivolnted  and 
bring  suit  against  the  same  defendant  the 
fonner  judgment  would  be  no  protection  to 
him  80  far  as  the  rights  of  creditors  were 
concerned,  while  a  judgment  for  or  against 
him  In  a  suit  by  the  1^1  r^resentatlve  of 
the  estate  would  be  conclusive  mwn  heirs 
and  creditors. 

It  has  further  been  declared  by  this  court 
that  without  some  special  reason  a  suit  in 
equity  cannot  be  maintained  by  a  creditor, 
distrlbntee,  or  legatee  for  the  recovery  of  per- 
sonal property  of  a  decedent  from  a  third 
person,  and  that  the  fact  that  the  decedent 
had  been  dead  for  more  than  15  years,  and 
that  there  bad  been  no  administration  upon 
his  estate,  did  not  furnish  a  snfflclent  ground 
for  equitable  interposition.  Mason  v.  Atlan- 
U  Fire  Co.  No.  1,  70  Ga.  604.  48  Am.  Rep. 
585.  On  the  other  hand,  there  are  cases  in 
which  It  has  been  held  that  equity  would  be 
authorized  to  grant  relief.  Without  nnder- 
talclng  to  give  an  exhaustive  statement  of  the 
special  circumstances  which  will  authorize 
such  a  proceeding,  they  may  be  Illustrated  by 
cases  where  there  Is  on  the  part  of  the 
administrator  collusion,  Insolvency,  unwil- 
lingness to  collect  the  assets,  or  other  like 
peculiar  circumstances.  The  title  to  real 
estate  descends  to  the  heirs,  and  their  right 
to  sue  in  regard  to  it  stands  upon  a  differ- 
ent basis,  -whece  there  is  no  administration. 
It  has  also  been  held  that  where  a  convey- 
ance, which  included  both  real  estate  and 
personalty,. was  procured  by  fraud  from  one 
who  afterward  died,  and  there  was  no  admin- 
istration and  no  need  of  any,  Oie  heirs  might 
bring  an  equltaUe  action  to  set  it  aside; 
proper  indemnifying  bond  being  required  as 
to  the  personalty,  if  deemed  necessary.  Kent 
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T.  Davis,  89  Ga.  151,  15  S.  E.  457.  In  Eagan 
V.  Conway,  115  Ga.  130,  41  S.  B.  493,  In  a 
similar  case,  it  was  said  that  equity,  having 
taken  jurisdiction  for  the  purpose  of  cancel- 
ing the  conveyance  as  to  the  realty,  would 
retain  ft  as  to  the  entire  controversy.  Belt 
V.  Lazenby,  126  Ga.  768  tfS),  66  S.  SL  81.  In 
Drummond  v.  Hardaway,  21  Ga.  43S»  27  Ga. 
221,  73  Am.  Dec  730,  it  was  broadly  stated 
that  the  heirs  were  entitled  to  recover, 
there  being  no  debts;  but  the  fiicts  show  that 
fraud  and  collusion,  in  whidi  the  adminis- 
trator took  part,  were  alleged*  and  also 
that  the  administrator  was  beyond  the  Juris- 
diction of  the  court  On  the  facts  there  in- 
volved, it  is  reconcilable  with  other  cases. 

In  the  case  before  us  It  was  alleged,  in  sub- 
stance, that  the  plaintiff  was  appointed  ad- 
ministrator of  his  father's  estate,  and  fully 
administered  it;  that  he  and  Ills,  sister  were 
the.  sole  heirs;  that  she  died  Intestate,  leav- 
ing no  debts  and  no  heir  except  her  husband; 
tbat  he  took  charge  of  her  estate  without  ad- 
ministration (Code  1910,  i  3930);  that  he 
settled  with  the  plaintiff  as  to  the  estate  of 
the  plaintiff's  intestate,  and  made  an  assign- 
ment to  the  plaintiff  of  all  claims  or  debts 
due  to  tbe  mortgagee's  estate,  including  the 
mortgage,  as  a  portion  of  plaintiff's  share 
of  the  estate;  and  that  the  plaintiff  was 
thereafter  dismissed  as  administrator  In  1894. 
If  these  allegations  be  true,  In  effect,  the 
administrator  fully  administered  the  estate, 
and  delivered  to  the  present  plaintiff  this 
claim  as  a  part  of  his  interest  in  the  estate, 
and  the  only  other  person  who  might  have  an 
interest  therein  relinquished  It  to  him.  The 
administrator  did  not  assign  the  claim  in 
writing,  BO  as  to  convey  a  perfect  legal  title; 
but  the  plaintiff  obtained  a  perfect  equitable 
title.  If  a  new  administrator  should  be  ap- 
pointed under  such  circumstances,  no  doubt 
he  could  be  compelled  to  complete  the  plain- 
IIS'8  title  by  making  &  written  assignment 
We  do  not  think  it  is  necessary  to  have  an 
administrator  appoiuted  in  such  a  case  mere- 
ly in  or^r  to  make  a  written  asslgnmoit  or 
to  bring  suit  for  the  use  of  the  plaintiff.  The 
facts  alleged  presoit  such  a  peculiar  case  as 
authorizes  the  plaintiff  to  assert  his  equitable 
rights  in  a  proper  proceeding,  and  In  the 
present  action  he  alleges  that  he  has  both  a 
legal  and  an  equitable  title,  and  prays  that 
It  be  enforced,  and  that  he  be  paid  from  the 
fund  arising  from  a  sale  of  the  land,  and 
for  general  relief. 

There  is  no  allegation  as  to  bow  much  the 
land  brought  at  the  sale  by  the  administrator 
of  tbe  mortgagor;  but  no  point  was  raised 
on  this  by  the  demurrer. 

6.  Tbe  other  grounds  of  the  demurrer  are 
not  sadh  as  to  require  a  reversal.  There 
was  no  error  in  overruling  the  demurrer. 

Judgment  affirmed.  All  the  Justices 
concur. 


STEVENS   et  aL  t.  STEADMAN  «t  aL 
(Supreme  Court  of  Georgia.   Oct  4,  1913.) 

{SyOahw  by  the  Court  J 

Death  (J  47»)— Action  fob— Petition— StJi^ 
FiciENCT— Conclusion. 

The  court  erred  in  refusing  to  suitain  a 
general  demurrer  to  the  petition  in  this  case, 
which  was  an  action  brought  b;  a  widow 
against  the  defendants  to  recover  damages  for 
the  tortious  homicide  of  her  husband,  it  being 
alleged  tbat  the  defendants,  in  pursuance  of  a 
conspiracy  to  bring  about  the  death  of  the 
pleintiff'B  husband,  had  written  a  letter  calling 
upon  the  decedent  to  resign  bis  official  position 
in  a  corporation  of  which  he  was  vice  presi- 
dent, and  advising  htm  not  to  Inquire  into  the 
reasons  for  the  demand ;  that  owing  to  the 
nervDUH  condition  of  the  decedent  and  his  im- 
paired mental  and  physical  condition,  this  let- 
ter, which  was  delivered  to  and  read  by  him, 
had  the  effect  of  causing  him  to  take  a  portion 
of  some  narcotic  or  drug  which  caused  his 
death,  and  that  the  defendants  intended  and 
lEuew  that  the  letter  should  produce  this  efEect 
aod  bring  about  the  death  of  the  decedent 

[Ed,  Note.— For  other  case&  see  Death,  Cent 
Dig.  S  61;  De&  Dig.  {  47.*] 

Error  from  Superior  Court,  Madison  Coun- 
ty ;  D.  W.  Meadow,  Judge. 

Action  by  Mattie  Steadman  and  others 
against  O.  A.  Stevens  and  others.  Judgment 
for  plalntUfs  and  defendants  bring  error. 
Reversed. 

Mrs.  Mattie  Steadman,  for  herself  and  In 
behalf  of  hrar  three  minor  children,  brought 
an  action  agalnat  O.  A.  Stevens  and  nine 
other  defendants,  for  the  alleged  wrongful 
homicide  of  G.  M.  Steadman.  So  much  of 
the  petition  as  needs  now  to  be  considered 
was  to  the  following  effect:  G.  M.  Stead- 
man, hereinafter  referred  to  as  the  decedent, 
was  the  husband  of  Mrs.  Mattie  Steadman, 
and  the  father  of  the  three  minor  children. 
He  and  the  defendants  were  stockholders  of 
the  Tiller-Glenn  Company,  a  domestic  corpo- 
ration doing  an  extensive  and  lucrative  busi- 
ness. He  was  vice  president  and  assistant 
general  manager  of  the  corporation,  and 
owned  10  shares  of  its  capital  stock,  which, 
by  reason  of  his  efficient  management  of  the 
affairs  of  the  corporation,  had  about  doubled 
in  value  since  he  became  a  stockholder.  He 
"was  naturally  of  a  very  nervous,  excitable 
temperament"  About  two  years  prior  to  the 
time  hereinafter  referred  to,  "he  had  an  at- 
tack of  fever,  which  left  his  kidneys  affected, 
and  causing  him  thereafter  to  suffer  more 
or  less  with  dyspepsia,  and  occasional  attacks 
of  neural^a,  which  tended  at  times  to  aug- 
ment his  said  nervous  disposition,  and  ren- 
dered him  more  easily  influenced  and  de- 
pressed by  unjust  criticism,  or  otbor  Im- 
proper action  or  conduct  of  others  towards 
him" ;  and  "each  and  all  of  these  facts  were 
well  known  to  said  defradants."  O.  A. 
Stevens,  one  of  the  defendants,  was  book- 
keeper for  the  corporation,  and  had  held 
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on  tor  many  years.  He  was  re- 
tod  or  marriage  to  all  of  the  other 
He  "had  a  grudge  against" 
at,  and,  "for  the  purpose  of  hu- 
ilm]  and  drlTlng  him  out  of  said 
ad  that  he,  O.  A.  SteveuB,  could 
rid  of  [decedent]  and  get  him  out 
,  and  dispose  of  him  finally,  and 
the  defendants]  might  thereafter 

stock  of  [decedent]  at  a  greatly 
Ine  after  [decedent]  was  dead  and 
rased  of,  as  It  was  Intended  he 

thereby,  conceived  the  idea  of 
ijust,  unfounded,  and  mysterious 
^Inst  [decedent],  well  knowing 
)a&  and  probably  fatal  result  that 
Tould  have  on  and  to  [decedent], 
Ls  Tery  nervous,  temperament  and 
alth."  And  the  other  defendants 
rell  knowing  the  said  facts,  con- 
confederated  with  the  said  O.  A. 
bring  abont  said  end.  With  this 
and  well  knowing  the  disastrous 
>8ults  that  would  be  caused  there- 
tdent]  on  account  of  his  nervous 
at  and  state  of  health,  which  was 
t  to  them,  the  said  O.  A.  Stevens 
lefendants  conspiring  and  confed- 
Ji  him  prepared  and  had  served 
it]  a  paper  which  contained  vague 
lous  and  unfounded  charges,  and 

that  if  he  did  not  tnrn  over  his 
>  president  without  question,  and 

position  in  said  company,  and 
onnectlon  therewith  immediately, 
I  worse  for  himself  and  his  fam- 
at  they  would  at  once  have  him 

from  said  company  and  driven 
usiness,  and  thus  publicly  humlll- 
rtify  him,  said  paper  being  signed 
d  all  of  the  defendants,  and  also 
ed  a  clause  containing  an  oath  to 
hat  they  would  not  mention  their 
any  except  the  members  of  said 
aath  clause  being  likewise  signed 
I  all  of  the  defendants." 
f  the  paper  was  attached  to  the 
meet  a  special  demurrer,  and  was 
"To  6.  M.  Steadman,  Carlton, 
Jtie  undersigned  members  of  the 
ller-Glenn  Co.,  respectfully  ask 
)ign  your  position  Immediately  up- 
tion  of  this  notice.  Unless  same 
9  will  at  once  discontinue  your 
r  longer.  We  would  ask  that  you 
I  into  the  details  for  reasons: 
aae  it  will  be  best  for  you  and 
' ;  second,  because  It  will  be  beat 
n ;  tMrd,  because  we  know  you 

to  force  your  service  on  us  when 
svant  it,  and  are  not  satisfied  with 
't  have  it.  Tou  will  be  at  liberty 
to  your  stock  in  said  firm  or  cor- 
'  to  sell,  as  you  desire.  We  are 
!t  our  friendslilp  and  sociality  re- 
roie^  We  do  not  propose  to  men- 


tion our  reason  for  this  to  any  one  except 
the  signed  members  of  this  notice  which  ap- 
pears below,  unless  we  are  forced  to  In 
order  to  protect  our  business.;  this  we  make 
oath  to  below.  This  Is  only  a  business  mat- 
ter with  us,  and  have  caused  us  considerable 
trouble  for  several  months.  We  will  all  sell 
out  before  we  will  accept  your  service  any 
longer.  If  you  will  buy  all  of  us,  then  we 
will  get  out  Tou  will  exercise  good  judg- 
ment to  resign  at  once,  deliver  your  keys  to 
the  president  without  any  questions  what- 
ever. We  sincerely  wish  for  you  all  the  good 
luck  that  a  young  man  might  have,  and  that 
your  relations  towards  us  and  ours  towards 
you  may  be  pleasant  We  request  the  secre- 
tary and  treasurer  to  keep  copy  of  this  notice 
and  to  enter  same  into  the  minute  t>ook  of 
said  firm.  Witness  our  hands  and  seals  this 
Tth  day  of  September,  1911."  Signed  by  the 
defendants.  "Now  come  the  above-signed 
memliers  of  the  firm  of  Tiller-Glenn  Co.,  who 
on  oath  say  that  they  will  not  mention  their 
reasons  to  any  one  except  the  members  of 
said  firm,  unless  the  said  O.  M.  Steadman 
begin  saying  some  unpleasant  things  about 
said  firm,  trying  to  damage  said  firm  In  any 
way."  Signed,  sworn  to,  and  subscribed  by 
the  defendants. 

The  paper  was  delivered  to  the  decedent  by 
one  of  the  stockholders  on  Saturday  night, 
September  9, 1911,  after  he  had  left  the  store 
and  the  business  for  the  week  had  been  clos- 
ed. Decedent,  as  the  defendants  knew,  had 
a  number  of  business  engagements  with  the 
customers  of  the  corporation  on  the  follow- 
ing Monday.  "The  time,  place,  and  manner 
of  thus  imposing  on  [lilm]  these  unjust  and 
mysterious  charges  and  threats,  and  which 
It  was  stated  would  not  be  explained  or  dis- 
cussed with  him,  and  wlilch  he  was  not  to 
attempt  to  discuss  with  them,  or  any  of 
them,  or  to  investigate  under  said  mysterious 
and  dire  threats,  was  further  calculated,  as 
was  well  known  to  defendants  and  Intended 
by  them,  to  throw  [decedent]  Into  a  high 
state  of  nervous  excitement  to  unbalance  him, 
and  to  cause  his  reason  to  become  dethroned, 
and  In  such  unbalanced  and  uncontrolled  con- 
dition to  take  bis  own  life  in  order  to  be 
rid  of  the  nameless  horrors  by  which  they 
had  surroonded  him,  and  from  which,  it 
would  seem  to  him  in  tils  said  unbalanced 
condition,  which  was  produced  by  their  ille- 
gal and  criminal  conduct,  there  was  no  other 
escape  from."  He  had  ever  been  an  upright 
and  honest  offidal  of  the  corporation,  and 
had  faithfully  discharged  his  duties  as  such, 
and  defendants  had  no  Just  cause  of  com- 
plaint against  him ;  and  the  first  intimation 
he  had  that  defendants  had  anything  against 
him  or  any  desire  or  Intent  to  Injure  him  was 
the  delivery  to  him  of  the  paper  containing 
the  unfounded  and  mysterious  threats  and 
charges  against  him.  He  "was  greatly  morti- 
fied, and  rendered  very  nervous  and  ex- 
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dted,"  by  reading  the  papo',  and  "b^sed 
and  Implored  the  deliverer  of  said  paper  to 
Inform  him  what  the  said  defendants  had 
against  him,  and  with  what  did  they  seek 
to  charge  him,  and  why  did  they  threaten 
publicly  to  dlscloee  him,  as  aforesaid,  and 
without  any  just  cause  whatever."  The 
bearer  of  the  paper  declined  to  give  him  any 
Information  on  the  subject,  by  reason  of  his 
promise  to  the  other  defendants  not  to  do  so. 
The  natural  result  of  said  conduct  on  the 
part  of  the  defendants,  "and  as  was  known 
and  contemplated  by  the  defendants  that  it 
wonld  be,  ovtog  to  his  nerrons  temperament 
and  state  of  health  [decedmt]  was  rmdoced 
Tety  nervous  and  excited,  C6vld  not  sle^ 
and  could  not  eat,  and  was  in  a  state  of  great 
diBOpaaAency  and  diEQtair  all  day  Snnday,  ow- 
ing to  aald  mysteilons  diarges  and  diretnl 
threats."  Late  Snnday  afternoon  he  found 
anotiier  of  the  itefendants,  and  endeavored  to 
ascertain  from  falm  the  same  Information  he 
had  sought  from  the  other  defendant  bnt 
with  like  failure  to  do  bo.  He  was  thus  ren- 
dered more  nervoas  and  excited  and  became 
very  despondent  The  mahing  of  such  mys- 
twions  charges  and  threats  against  Mm  and 
the  refusal  of  the  defendants  to  inform  him 
of  their  nature,  so  that  he  could  explain 
and  r^te  them,  and  "owing  to  his  nervous 
temperament  and  conOitloii  of  health,  which 
was  well  known  to  him,  caused  him  to  be- 
come unbalanced,  and  hla  reason  to  be  de* 
throned,  and  while  in  such  condition  to  take 
a  large  amount  of  morphine  or  other  narcotic, 
hoping  thereby,  in  his  unbalanced  and  un- 
reasoning condition,  to  escape  from  the  hor- 
rors of  said  nameless  cliarges  and  threats 
and  the  public  disgrace  threatened  by  them. 
From  which  said  large  dose  of  narcotic  he 
died  on  the  following  Monday  morning,  his 
death  being  due  and  chargeable  to  the  illegal 
and  criminal  conduct  of  the  said  defendants, 
as  aforesaid,  and  the  natural  and  almost 
inevitable  result  of  the  illegal  and  criminal 
conduct  of  said  conspirators,  and  In  their 
contemplation  in  signing  and  sending  said 
paper,  and  in  making  said  charges  and 
threats  to  him."  The  plaintiff  "'charges  that 
the  said  conduct  of  said  O.  A.  Stevens  and 
the  other  defendants  who  conspired  with 
him,  as  hereinbefore  stated,  was  a  criminal 
conspiracy,  resulting  in  the  death  of  her  hus- 
band, as  was  in  contemplation  of  and  intend- 
ed by  the  said  O.  A.  Stevens  with  the  other 
defendants  conspired  and  confederated,  as 
hereinbefore  stated,  and  that  each  and  all 
of  them  are  liable  to  her  therefore."  The  de- 
fendants demurred  to  the  petition,  on  the 
grounds,  that  it  set  forth  no  cause  of  action,  in 
that  the  Injury  complained  of  was  not  action- 
able, that  the  damages  claimed  were  too  re- 
mote to  be  recoverable,  and  that  the  diarges 
made  were  not  the  proximate  cause  of  the 
injnry  complained  of.  The  demurrer  was 
averruled,  and  the  defendants  excepted. 


Worley  &  Nail,  of  Blberton,  Paul  Brown, 
of  Lexington,  J.  F.  L  Bond,  of  Danielsville, 
and  Jno.  J.  &  Roy  M.  Strickland,  of  Athens, 
for  plaintiffs  in  error.  Jno.  E,  Gordon  and 
B.  T.  Moseley,  both  of  Danldsiville,  and  fi. 
K.  LTUUpkin,  Jr.,  and  E.  K.  Lumpkin,  both 
of  Athens,  for  d^endants  in  error. 

BECE,  J.  (after  stating  the  tacts  as  above). 
EvidenUy.  from  the  allegations  in  the  peti- 
tlon  in  this  case,  the  plaintiff  seeks  to  show 
a  cause  of  action  arising  out  of  the  tortioua 
homldde  of  her  husband.  We  do  Dot  think 
that,  when  all  the  allegations  are  considered, 
it  is  made  to  aiK>ear  that  the  defendants 
committed  any  tortious  act  which  haa  any 
causal  relation  to  the  death  of  the  plaintiff's 
husband. .  However  odious  such  a  conspiracy 
a*s  that  charged  upon  the  part  of  the  defend- 
ants may  have  been,  and  however  repre- 
hensible their  conduct,  the  resulting  product 
of  the  alleged  conspiracy  was  not  a  crime 
under  the  Code  of  Geoi^;la.  It  was  a  letter 
which  subsequently  went  into  the  bands  of 
the  plaintiff's  husband,  and  after  the  recep- 
tion of  it  he  took  an  overdose  of  some  nar- 
cotic or  drug,  from  the  effects  of  which 
death  ensued.  But  we  do  not  think  that 
It  can' be  charged,  so  as  to  withstand  a  gea- 
eral  demurrer,  that  the  letter  which  was 
written  to  and  received  by  the  decedent  was 
the  cause  of  the  unfortunate  man's  act  In 
taking  the  drug.  We  say  that  sudi  a  fkct 
cannot  be  so  charged  as  to  withstand  a  gen- 
eral demuprer.  Of  course,  such  a  charge 
can  be  put  into  words,  and  the  words  can  be 
made  a  part  of  the  petition,  and  they  may  be 
so  formulated  as  to  make  a  clear,  distinct 
statement  alleged  to  be  a  fact;  the  idea  at 
the  time  of  stating  it,  in  the  mind  of  the 
pleader,  may  be  called  a  fact,  and  may  be  so 
stated  that  It  could  be  said  of  It  that  It  was 
well  pleaded,  and  therefore  that  the  role 
that  all  facts  well  pleaded  should  be  taken 
as  true  should  be  applied.  But  it  is  not 
unusual  that,  when  some  statement  which  Is 
Insisted  upon  as  a  statement  of  fact  Is  con- 
trary to  natural  law  and  universal  expe- 
rience. It  is  held  to  be  demurrable.  For  in- 
stance, in  the  case  of  Southern  Railway  Co. 
V.  Covenia,  100  Ga.  46,  29  &  E.  219,  40  L. 
R.  A.  253,  62  Am.  St  Rep.  812,  where  It  was 
alleged  that  a  child  one  year  eight  months 
and  ten  days  ol^  was  capable  of  rendering 
services  to  Its  parent  of  the  value  of  |2  per 
month.  It  was  held  as  a  matter  of  law  that 
a  child  of  the  tender  years  alleged  was  with- 
out earning  capacity.  And  so  in  this  case, 
when  it  is  charged  that  the  letter  alleged  to 
have  been  written  by  the  defendants  would, 
when  read  by  the  decedent,  naturally  result 
In  a  certain  state  of  mind  upon  the  part  of 
the  decedent,  and  that  this  "was  known"  by 
the  defendants,  we  are  prepared  to  hold  that 
this  was  not  such  a  statement  of  fact  as  will 
withstond  a  demurrer.  What  Is  termed  fact 
is,  after  all,  in  such  cases  merely  a  condu- 
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edon  of  the  pleader,  thon^  it  Is  set  forth  aa^ 
fact  and  put  in  the  place  of  a  fact  among 
other  facts  Joined  together  In  laying  the 
foundation  of  the  plaintiff's  case.  While  the 
state  of  mind  produced  In  the  decedent,  and 
aa  a  result  of  which  It  is  diarged  that  he 
took  the  fhtal  potion,  may  be  to  some  extent 
traceable  to  the  reading  of  the  letter,  it  can- 
not be  said  to  be  the  legal  and  natural  result 
of  the  act  of  the  defendants.  It  must  be 
borne  In  mind  that  there  was  nothing  said 
In  the  letter  which  oonld  bring  the  writers 
of  it  within  the  category  of  those  who  advise 
or  counsel  one  to  commit  a  spedflc  act  or  to 
take  a  certain  line  of  conduct  looking  to  the 
termination  of  the  life  of  the  one  counseled, 
as  In  those  decisions  dealing  with  cases  of 
persons  advising,  aiding,  or  abetting  another 
to  commit  snidde.  and  holding  that  the  one 
so  advising  or  abetting  may  be  convicted  of 
murder,  whether  he  be  absent  or  present  at 
the  time  of  the  suicide.  The  writers  of  the 
letter  now  under  consideration,  which  it  Is 
charged  had  sadi  direful  consequences,  did 
not  .advise  or  counsel  the  plaintlfTs  husband 
to  take  a  drug  or  narcotic  nor  did  they  ad- 
vise or  counsel  him  to  commit  snidde.  If 
they  had  advised  him  to  commit  suicide,  and 
he  had  then  taken  the  drug  with  suicidal 
intent,  the  case  of  the  defendants  might  have 
fallen  within  the  class  of  cases  above  re- 
fferred  to. 

But  the  plalntlfl  in  this  case,  in  the  ab- 
sence of  any  word  or  statement  In  the  letter 
showing  the  Intent  of  the  writers  thereof, 
charged  that  they  did  it  with  the  intent  to 
produce  a  certain  mental  effect,  and  that 
they  knew  what  effect  it  would  have.  It  la 
tme  that  juries  are  called  upon  frequently 
to  say  what  intention  existed  in  the  minds 
of  a  person  in  performing  certain  acts,  but 
that  Is  where  the  iMrson  whose  Intention 
was  sought  had  performed  some  act  the  nat- 
ural result  of  which  could  be  foreseen. 
Whoever  uses  a  gun  and  shoots  another,  In- 
flicting a  wound  from  which  deaUi  results, 
is  presumed  to  hare  Intended  the  death  of 
the  one  who  is  shot  But  In  such  a  i^ae 
there  Is  a  natural  causal  connection  between 
the  shooting  and  the  death,  and  the  one  who 
does  the  act  is  presumed  to  have  Intended 
the  natural  consequences  thereof.  But  we 
do  not  think  it  can  be  said  that  any  one 
could  know  that  the  effect  of  a  letter  con- 
taining a  request  for  the  person  to  whom  it 
was  addressed  to  resign  from  a  certain  posi- 
tion, and  advising  him  to  make  no  Inquiry  as 
to  the  reasons  for  the  demand,  would  be  to 
cause  him  to  adopt  any  particular  line  of 
conduct,  whether  the  person  receiving  the 
letter  was  sane  or  insan&  If  the  defendants 
in  this  ease  were  guilty  of  the  tortious  homl- 
dde  of  the  decedent,  they  were  guilty  of 
murder,  because  the  homicide  ms  committed 
with  the  drcumatances  all  Indicating  malice 
aforethought.  But  does  any  one  believe  for 
an  instant  that  the  defendants  should  be 
held  to  be  goUtgr  at  mnider  ander  the  stat> 


utes  of  Georgia,  under  the  facts  alleged  in 
this  petition,  as  In  the  case  of  one  who  aids 
and  abets  and  counsels  a  suicide,  where  sni- 
dde upon  the  part  of  the  one  advised  and 
counsded  follows?  Suppose  that  a  grand 
jury  should  return  an  Indictment  chaining 
A.  with  the  offense  of  murder,  for  that  A. 
being  the  son  of  B.  who  was  a  wealthy  man, 
did,  for  the  purpose  of  causing  his  Other's 
death,  knowing  that  the  latter  was  of  a 
nervous  and  exdtable  temperament,  and  that 
he  loved  his  son  even  in  excess  of  the  usual 
measure  of  paternal  affection,  and  that  It 
would  break  his  heart  should  the  son  commit 
any  act  that  was  dishonorable  or  which  ex- 
posed the  son  to  public  hatred  or  contempt, 
had  written  a  letter  to  his  father  threatening 
at  once  to  begin  a  career  of  uotorloua  shame- 
lessness,  and,  knowing  that  this  letter  would 
cause  such  a  shock  to  the  father  as  to  re- 
sult In  his  immediate  death,  had  caused  it 
to  be  delivered  into  the  bands  of  his  father, 
with  Intent  that  it  should  cause  the  father's 
death,  and  that  the  father  upon  reading  It 
had  Immediately  died  of  a  broken  heart, 
and  that  all  this  was  done  with  malice  afore- 
thought, contrary  to  the  laws,  etc  Would 
this  court  hold  for  an  instant.  In  case  the 
judge  of  the  trial  court  should  overrule  a 
demurrer  to  such  an  Indictment,  that  the 
judgment  should  be  permitted  to  stand,  for 
that  all  facts  well  pleaded  are  admitted, 
and  that  the  facts  here  pleaded  show  a 
wrongful  and  malldous  homldde?  We  think 
that  this  question  answers  itself,  and  an- 
swers It  in  the  negative,  and  that  the  sup- 
posed case,  legally  viewed,  Is  a  close  parallel 
to  the  case  under  consideration.  I  do  not 
think  that  It  could  be  successfully  diarged, 
so  as  to  uphold  an  indictment,  that  A.  illegal- 
ly and  wrongfully  pursued  a  course  of  con- 
duet  which  was  calculated  to  break  the 
heart  of  B. ;  that  the  breaking  of  the  heart 
of  B.  was  the  known  and  natural  cohseguence 
of  A's  conduct;  that  B.'s  heart  did  break 
as  the  result  of  A.'s  conduct;  that  6.  then 
and  there  died;  and  that  A.  had  pursued 
that  course  of  conduct  with  malice  afore- 
thought, Intending  to  break  B.'s  heart;  and 
that  he  was  guilty  of  murder.  Mere  positlve- 
ness  of  the  terms  alleging  the  psychological 
results  which  we  have  set  forth  above  would 
not  prevent  the  court  from  holding,  upon  de- 
murrer, that  the  results  charged  could  not 
have  been  the  known  and  natural  results 
of  the  acts  charged  against  the  accused,  al- 
though It  might  be  different  If  it  were  charg- 
ed that  A.  had  advised  B.  to  kill  himself  by 
shooting  himself  with  a  pistol  or  by  taking 
[K>lson.  For  there  the  accused  would  have 
been  counseling  and  advising  the  commission 
of  a  physical  act  which  It  might  be  said 
wojild  naturally  and  probably  have  tended 
to  produce  certain  results.  We  are  of  the 
opinion  that.  In  the  present  state  of  our 
knowledge  concerning  the  laws  governing 
the  operation  of  the  mind,  it  cannot  be  as- 
serted that  any  particular  state  of  mind 
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would  natiirally  reBnlt  on  the  part  of  a  per- 
son  who  recelTed  a  communication  £rom  an- 
other person,  or  that  the  communication 
would  have  tiie  effect  of  caoalng  the  person 
recelTlng  it  to  perform  any  certain  i^TBlcal 
act.  In  the  absence  of  enggestlon,  advlee,  or 
counsel  that  he  should  do  that  particular  act 
Judgment  reversed.  All  the  Justices  con- 
cur, except  LUMPKIN,  J.,  disqualified. 

FISH,  a  J.,  and  HltiLk  J.,  concur  In  the 
judgment. 


GRAVEN  T.  MARTIN. 
(Supreme  Court  of  Georgia.   Oct.  2, 1913J 

(8yUaiw9  hy  the  Oovrt.) 

JUDGUBNT  (S  853*)  —  DOBMAHCX  —  BajTftT  OF 

Execution— SuFFiciGNCT. 

Upon  a  jadgmeDt  rendered  on  the  12t]i  day 
of  May,  1902,  an  execution  was  duly  issued  on 
the  28th  day  of  September,  1907.  On  the  back 
of  the  fi.  fa.,  after  stating  the  caae,  there  is  an 
itemised  stateroent  of  the  principal,  interest, 
and  costs  due  upon  the  execution,  as  well  as  an 
entry  as  foUows:  "Superior  Court,  Habersham 
County,  Georgia.  Entered  on  the  general  ex- 
ecution docket  page  164,  this  28  day  of  Sep- 
tember, 1907.  J.  A,  Erwin,  Clerk."  Following 
this  IB  an  entry  of  a  lery  of  the  execution  upon 
certain  described  real  estate,  dated  January  4, 
ISOd,  and  signed  by  the  sheriff;  and  on  the 
execution  docket  of  the  superior  court  of  the 
same  county  are  entries  showing  the  names  of 
parties,  the  amounts  due  on  the  fl.  fa.,  and  un- 
der the  head,  "Date  Issued  and  to  Whom  De- 
liTered,"  is  the  date  September  28. 1907.  Noth- 
ing further  appears  showiog  the  date  of  entry 
of  the  fi.  fa.  upon  the  execution  docket.  Seld, 
that  the  entry  set  forth  above  is  not,  under  the 
raling  in  the  case  of  OliTer  t.  James,  131  Ga. 
182,  02  S.  £.  73.  a  sufficient  comi^ance  with 
the  proTisIons  of  sections  4355  and  4867  of  the 
Civil  Code  of  1910  to  prevent  the  dormancy  of 
the  execution  after  the  expiration  of  the  oeriod 
of  seven  years  from  the  date  of  the  rendition  of 
the  judgment. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §1  1565-1570;  Dec.  Dig.  |  853.'] 

Error  from  Superior  Court,  Habersham 
County ;  J.  B.  Jones,  Judge. 

Action  between  W.  J.  Craven  and  W.  B. 
Martin.  From  the  granting  of  a  new  trial. 
Craven  brings  error.  Affirmed. 

McMillan  &  Erwin,  of  Clarkesville,  for 
plaintiff  In  error.  J.  C.  Edwards,  of  Clarkes* 
TlUe,  for  defendant  in  error. 

BECK,  J.  In  view  of  the  elaborate  discus- 
sion of  the  question  here  Involved  which  Is 
to  be  found  In  the  cases  of  Hollls  v.  Lamb, 
114  Ga.  740,  40  S.  E.  751.  and  Oliver  v. 
James,  131  Ga.  182.  62  S.  E.  73,  no  further 
discussion  la  necessary  here.  It  Is  proper, 
however,  to  call  attention  to  the  fact  that 
^s  case  falls  within  that  class  of  cases 
where  the  entry  on  the  execution  and  on  the 
execution  docket  was  relied  on,  Instead  of 
"bona  fide  attempts  to  enforce  the  same 
against  the  defendant  within  the  stated 
period,"  to  prevent  dormancy  of  the  fl.  fa. 


Had  It  appeared  from  the  record,  by  evi- 
dence duly  Buhmltted  on  the  trial  of  the  case, 
that  thoe  had  been,  within  the  statutory 
period,  bona  fide  attempts  to  enforce  the  fl.  fa. 
against  the  property  of  the  defendant  then  a 
different  question  would  have  been  made. 
It  Is  true  that  there  Is  on  the  fL  fa.  itself 
an  entry  of  a  levy  and  of  WTittm  notice  giv- 
en to  the  defendant  of  the  levy.  But  this, 
after  all.  Is  a  mere  entry ;  and  audi  entries, 
without  some  further  showing  as  to  the  actu- 
al sdzure  of  the  property,  or  of  a  bona  fide 
public  effort  on  the  part  of  the  plaintiff  in 
A.  fa.  to  enforce  his  execution  In  the  courts 
at  audi  times  and  periods  that  seven  years 
will  not  elapse  between  such  attempts,  or 
between  such  attempts  and  a  propw  entry, 
wtU  not  suffice  to  keep  the  execution  alive. 
There  Is  nothing  in  the  record  to  show,  be- 
yond the  ttitry  itself,  that  the  notice  was 
given  to  the  defendant,  or  that  a  Claim  was 
filed  by  the  defendant  within  sevoi  years. 
The  claim  filed  in  this  case  was  not  In  the 
record  as  originally  transmitted  to  this  court 
from  the  superior  court;  but  under  the  au- 
thority given  in  avU  Code^  |  6149  (4).  this 
court  directed  the  cleric  of  the  superior  court 
of  Habersham  county  to  certify  and  transmit 
the  dalm  filed  in  the  caas^  and  in  compliance 
with  the  order  the  claim  was  duly  certified 
and  transmitted.  Upon  examination  of  the 
same  It  appears  that  the  claim  was  not  filed 
until  December,  1910.  Gonsequentiy  there  is 
no  sufficient  evidence  of  any  bona  fide  at- 
tempt to  enforce  the  judgment  against  the  de- 
fendant within  the  statutory  period,  and  tiie 
court  did  not  err  in  holding  that  the  fl.  fa. 
was  dormant.  And,  so  holding  a  new  trial 
was  proi>erly  granted. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

liU&CPKIN,  J.  (concurring  specially).  The 
dedson  in  Oliver  v.  James,  131  Ga.  182,  62 
S.  E.  73,  was  rendered  by  the  entire  bench, 
and  is  binding  as  to  the  exact  points 
there  determined.  I  am  not,  however,  pre- 
pared to  abandon  what  was  said  In  the  dis- 
senting opinion  In  Columbus  Fertilizer  Co. 
v.  Hanks.  119  Ga.  055,  47  S.  R  222,  cited 
in  Rouatree  t.  Jones,  124  Oa.  395,  C2  &  E. 
325. 


COFFEY  V.  COBa 
(Supreme  Court  of  Georgia.    Oct  2,  1913.) 

(SylUihua  hv  the  Courts 

1.  TaiAt,  (§  252*)— iNSTBOcnoNS— CowroRM- 
iTT  TO  Evidence. 

The  plaintiff  rested  her  prayer  fwr  a  de- 
cree of  specific  performance  upon  the  conten- 
tions that  there  had  been  a  parol  gift  of  the 
land,  possession  under  the  ^ft,  and  substan- 
tial improvements  made  by  her,  and  that  there 
was  an  agreement  which  amounted  to  a  con- 
tract  of  sale  and  purchase,  and  that  ahe  had 
entered  Into  possession  under  this  Contract 


*For  other  easw  sm  asm*  topio  and  section  NUMBER  in  Dec.  Dig.  t  Am.  Dig,  Key-No.  BstIm  a  Bsp'r  Indexes 
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and  made  valtuble  ImproTements.  There  was 
no  evidence  to  sapport  the  theory  that  there 
was  a  parol  gift  of  the  land,  possession  taken, 
and  substantial  improTements  made  in  pursu- 
ance thereof,  and  the  court  in  the  charge  to  the 
jury  should  have  distinctly  confined  them,  in 
determining  whether  or  not  the  plaintiff  was 
entitled  to  a  decree  of  specific  performance,  to 
the  aUegationa  of  a  contract  of  sale  and  pur- 
chase, and  to  the  evidence  upon  that  issue. 

[Ed.  Kote.— For  other  Gasea,  see  Trial,  Cent 
Dig,  it  SOS,  SOG-612;  Dee.  Dig.  |  2S2*] 

2.  Appeal  and  £:bbob  U  843*)  —  Bevjkw  — 

Mattebs  Considersd. 

The  court's  statement  of  the  contentions 
of  the  parties  was  not  entirely  accurate;  but 
it  is  not  decided  whether  this  inaccuracy  will 
be  snffident  groand  for  a  new.  trial,  as  the 
judgment  refusing  a  new  trial  is  reversed  upon 
another  polDt. 

[Ed.  Note.— For  other  cases,  aee  Appeal  and 
Error,  Cent  Dig.  H  8381-8341;  Dec.  Dig.  8 

a.  Smano  PEaroBMANCE  (i  121*)  —  Ckb- 

TAINTT  OF  PABOZ.  CONTBACI^EVIDENCB. 
To  entitle  the  plaintiff  to  a  decree  for  spe- 
fdfic  performance  of  a  parol  contract  for  the 
sale  of  land,  the  contract  must  first  be  estab- 
lished to  a  reasonable  certainty,  and  the  con- 
sideration claimed  to  have  been  paid  or  ren- 
dered therefor  must  be  clearly  and  satisfactorily 
proved  to  have  been  paid  or  rendered  in  per- 
formance of  that  contract  Or,  if  the  plaintiff 
BeeluDK  the  decree  relies  upon  possession  with 
valuable  improvements,  it  must  be  established, 
by  evidence  of  the  character  just  described,  to 
have  been  made  with  reference  to  the  con- 
tract In  the  present  case  the  evidence  fails 
to  show  that  the  payments  alleged  to  have  been 
made  were  actually  made  with  reference  to 
the  contract,  and  fails  also  to  abow  the  making 
of  valuable  improvements  with  reference  to 
tbe  contract 

[Ed.  Note.— For  other  eases,  see  Specific 
Performance,  Cent  Dig.  H  387-805;  Dec.  Dig. 
S  121.*] 

Error  from  Superior  Court,  Murray  Coun- 
ty; A.  W.  Flte,  Judge. 

Action  by  Mrs.  B.  N.  Cobb  against  W.  E. 
Coffey.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Beversed. 

R.  N.  Steed,  of  Spring  Place,  Maddoz,  Mc- 
Camy  &  Shumate,  of  Dalton,  for  plaintiff  in 
error.  C.  N.  King,  of  Spring  Place,  and 
W.  E.  Mann  and  W.  C.  Blartln,  both  of  Dal- 
ton, for  defendant  in  error. 

BECK,  J.  Tbe  plainttff  brought  ber  peti- 
tion for  a  decree  of  specl-flc  performance 
making  in  substance  tbe  following  allega* 
tlons :  The  defendant,  who  is  the  father  of 
petitioner,  decided  about  four  years  prior  to 
the  bringing  of  this  suit  to  make  a  dlrlaton 
of  his  lands  In  Murray  county  among  Ida 
six  children,  and  executed  deeds  to  two  of 
tbem  for  perta  of  the  land,  and  turned  over 
the  lemalnder,  consisting  of  172  acres,  to 
petitioner  and  her  other  three  brothers,  with- 
out executing  deeds,  and  without  specifying 
as  to  tbe  Interest  of  each ;  but  he  did  point 
out  to  each  of  the  four  where  he  thought 
their  respectlTe  Interests  would  be.  In  1910 
he  went  oTer  said  land  with  the  four  chil- 
dren, and  laid  ofT  the  Int^est  of  each,  making 


lines  and  setting  up  stakes  showing  how 
each  Interest  was  bounded,  allotting  43  acres 
to  each.  Belying  in  good  faith  upon  the  gift 
to  her  by  her  father,  she  went  into  possession 
of  tbe  land,  buUt  a  dwelling  house  thereon, 
and  made  valuable  Improvements,  and  is 
still  in  possession  of  Uie  land.  She  further 
alleged  that  in  tbe  fall  of  1010  "the  said 
father  pointed  out  said  Interest  of  each  of 
said  children  In  said  land,*  and  then  agreed 
with  the  children  that  each  should  pay  to 
the  said  father  during  his  lifetime  the  sum 
of  S50  per  year;  be  valuing  the  Interest  of 
each  child  at  the  sum  of  $625.  Petitioner 
claims  that  by  reason  of  said  gift,  and  ber 
entering  into  possession  of  the  land  In  good 
faith,  and  making  valuable  improvements 
thereon,  she  Is  entitled  to  have  a  deed  to  the 
43  acres  set  apart  to  her,  charging  that  her 
father,  the  defendant,  1b  now  undertaking  to 
repudiate  tbe  gift  and  agreement  The  de- 
fendant denied  the  making  of  tbe  parol  con- 
tract as  alleged,  and  denied  that  tbe  plain- 
tiff had  made  any  such  valuable  Improve- 
ments, or  had  made  payments  for  the  land 
under  any  contract  which  would  entitle  her 
to  the  decree  sought  On  the  trial  the  jury 
returned  a  verdict  for  the  plaintiff.  The  de- 
fendant made  a  motion  for  a  new  trial, 
which  was  overruled. 

[1]  L  While  tbe  plaintiff.  In  more  than  one 
place  in  her  petition,  refers  to  the  agreement 
as  to  the  land  involved  in  this  controversy 
as  a  gift,  other  allegations  show  that  tbe 
agreement  really  was  a  contract  of  purchase 
and  sale.  The  allegations  are  extremely 
vague  and  Indefinite,  and,  while  there  are. 
In  the  first  part  of  the  petition,  allegations 
that  tbe  father  made  a  gift  to  the  plaintiff  of 
the  land  which  the  petitioner  seeks  to  compel 
him  to  convey,  these  allegations  relate  to  an' 
agreement,  or,  rather,  to  statements  made 
by  the  father  before  there  was  any  division 
of  tbe  land  or  attempt  to  definitely  fix  the 
boundaries  of  the  land  which  was  the  sub- 
ject of  tbe  agreement  The  allegation  that 
"some  four  years  ago  plaintiff's  father  de- 
cided to  make  a  division  of  his  lands  in 
Murray  county  among  his  children"  fixes  the 
time  In  tbe  year  1907,  and  In  view  of  such  an 
entire  lack  of  deflnlteness  as  to  tbe  proper- 
ty which  It  is  alleged  the  father  intended  to 
give  to  his  children,  without  more,  there 
could,  of  course,  be  no  decree  for  specific  per- 
formance. But  In  the  fall  of  1910,  as  It  ap- 
pears from  paragraph  6  of  the  petition,  "the 
said  tatbet  pointed  out  said  interest  of  each 
of  said  children  In  said  land,  and  then  agreed 
with  the  children  that  each  should  pay  [him] 
during  bis  lifetime  the  sum  of  fSO  per  year 
for  the  land."  And  In  the  evidence  the 
plalntifE  testifies,  relatively  to  this  last  agree- 
ment, that  she  was  to  pay  the  $50  a  year 
during  the  lifetime  of  the  father,  and  the 
further  sum  of  $12S  If  he  should  demand  It 
It  also  appears  from  her  testimony  tiiat 


•For  othv  cases  bm  sams  topic  and  section  NUMBER  in  Deo.  IMs.  a  Am.  DIs-  Kay-No.  Bwlw  *  Bsp'r  InOtM* 

Digitized  by  Google 


570 


79  BOUTHfiAgrrSHN  BBPOBTBB 


(Oa. 


during  the  years  while  she,  with  her  hus- 
band, was  occupying  the  land  before  the 
marklDg  of  it  out  and  fixing  the  exact 
boundaries  she  paid  the  usual  rent  of  one- 
tblrd  and  one-fourth  of  the  crops.  This  erl- 
deuce,  considered  tn  connection  with  the  al- 
legation which  we  have  aaoted  from  para- 
graph 6,  shows  that  the  agreement  as  to  the 
land  constituted  a  contract  for  the  sale  and 
purchase  of  the  land  for  a  valuable  con- 
sideration, and  the  theory  which  the  plain- 
tiff first  presents  in  her  petition  (that  there 
had  been  a  parol  gift  to  her  by  her  father, 
and  that  she  was  entitled  to  speciflc  perform- 
ance of  the  gratuitous  promise,  on  the 
ground  that  she  bad  entered  Into  possession 
under  the  promise,  and  made  raluable  im- 
provements upon  the  land)  is  completely  elim- 
inated. It  may  be  that  the  court  adopted 
this  view  of  the  case  In  the  Instructions  to 
the  jury ;  but  the  charge  was  Inaccurate  In 
presenting  this  view  to  ttiem,  for,  In  that 
portion  ot  the  charge  complained  of  in  the 
fifth  ground  of  the  motion  for  a  new  trial, 
the  Jadge  Inatmeted  the  jury  as  followa;  "I 
charge  you  thla:  If  the  contentlona  of  the 
plaintlfl  are  ccnrect,  she  Is  entitled  to  re- 
cover; otberwlae  she  would  not  be  entitled 
to  recover.  In  other  words,  It  the  conten- 
tions of  defendant  are  correct,  the  plaintiff 
cannot  recover;  but  In  this  connection  I 
charge  you  that,  If  yon  find  that  then  was 
snch  a  contract  as  she  contends,  and  she  en- 
tered upon  the  land  under  the  contract,  then 
she  would  be  entitled  to  recover,  whether 
she  made  any  substantial  ImproTementa  on 
the  land  or  not.  In  other  words,  if  she  pur- 
chased In  the  way  which  she  contends,  and 
entered  upon  the  land  as  her  own,  and  cul- 
tivated and  lived  upon  it  as  her  property. 
It  would  not  be  necessary,  for  her  to  recover, 
that  she  should  have  put  any  substantial 
improvements  upon  the  property ;  but  It 
would  be  so  If  It  was  a  gift  pure  and  simple. 
As  I  have  said,  it  partakes  of  the  nature  of 
a  gift,  If  as  plaintiff  contends;  but,  if  the 
allegatioDB  of  the  plaintiff  are  true.  It  is  a 
contract  of  purchase  and  not  a  gift"  The 
language  employed  In  the  opening  sentence 
of  this  excerpt  from  the  charge,  that,  "If 
the  contentions  of  the  plaintiff  are  correct, 
she  is*  entitled  to  recover,"  was  necessarily 
confusing,  because  the  court  did  not  attempt 
to  distinguish  those  contentions  in  the  plead- 
ings which  were*  supported  by  the  evidence 
from  those  which  were  not  As  we  have 
shown  above,  one  of  the  contentions  was 
that  there  was  a  parol  gift  by  the  father, 
and,  while  the  court  afterwards  Instructed 
the  Jury  that,  "If  the  allegations  of  the  plain- 
tiff are  true,  it  is  a  contract  of  purchase  and 
not  a  gift,"  he  had  also  instructed  them  that 
"the  contentions  of  the  parties  are  as  set 
out  in  the  pleadings,  the  declaration,  and 
answer.  •  •  *  Ton  will  have  them  out 
with  yon,  and  can  read  them  and  refer  to 
tbem  for  that  porpoBe."  The  court  should. 


in  order  to  prevent  confusion  In  the  minds  of 
the  Jury,  have  distinctly  informed  them  that 
the  contention  of  the  plalntifC  to  the  effect 
that  the  father  had  made  a  parol  gift  of  tiie 
land  to  her  should  not  be  consld^ed  by  them, 
as  it  was  unsupported  by  evidence  in  the 
case,  and  should  have  limited,  by  proper  in- 
structions, the  right  of  the  plaintiff  to  a  re- 
covery to  those  allegations  showing  a  con- 
tract of  sale  and  purchase. 

[2]  2.  In  stating  the  contentions  of  the 
plaintlfl  to  the  jury  the  court  instructed 
them  as  follows:  "The  plaintiff  contends 
that  she  is  one  of  six  children,  and  that  her 
father  became  de^rous  of  dividing  his  prop- 
erty, his  real  estate,  among  his  children,  and 
that  a  contract  was  entered  into  betwera  her 
and  the  balance  of  them  and  their  father, 
with  reference  to  the  estate,  by  which  It 
was  agreed  that  four  of  tiiem  should  take 
certain  portions  of  the  estate  pointed  out  at 
the  time  (some  four  or  five  years  ago),  and 
pay  a  rental  or  an  amount  of  $S0  a  year 
during  the  lifetime  of  this  defendant  and 
wife,  and  pay  $126  additional  if  it  should  be 
demanded  or  become  necessary  on  account  of 
the  needs  of  the  parents,  and  that  at  the 
time  she  entered  on  the  portion  of  the  land 
pointed  out  to  her,  and  built  a  house  and 
some  outbuildings,  and  took  possession  of 
the  portion  of  land  Indicated  whidi  would 
go  to  her  and  her  brother  living  with  her; 
but  that  the  same  was  not  divided  at  that 
time,  but  later  on  In  1910  there  was  a  divi- 
sion made.  She  contends  that  at  the  time 
that  the  contract  was  first  made  she  entered 
Into  possession  of  the  property,  and  exercised 
control  over  it,  and  used  it  as  her  own,  and 
claimed  It  as  her  property,  and  still  claims 
It  under  the  contract"  This  was  not  an  ac- 
curate statement  of  the  contentions  of  the 
plaintiff  as  shown  by  the  evidence,  nor  as 
stated  in  the  petition.  There  was  no  con- 
tention In  the  petition  that  at  a  time  "some 
four  or  five  years  ago"  a  contract  was  en- 
tered into  between  her  and  the  balance  of 
the  children  and  their  father,  with  reference 
to  the  estate,  by  which  it  was  agreed  that 
four  of  th«n  should  take  certain  portions  ot 
the  estate  pointed  out  at  that  time,  and  pay 
a  rental  or  an  amount  of  $50  a  year  during 
the  lifetime  of  the  defendant  and  his  wife, 
and  pay  $125  additional  if  it  should  be  de- 
manded. The  contract  according  to  the  con- 
tentions of  the  plaintiff,  to  pay  $50  a  year 
during  the  lifetime  of  the  defendant  was  not 
made  until  the  year  1910.  When  the  plaintIS 
first  went  into  possession  of  the  land,  three 
or  four  years  before  1910,  according  to  the 
auctions  of  the  petition,  she  went  In  "re- 
lying upon  the  gift  to  her  of  said  land  by 
her  father,"  and  It  was  not  until  the  fall  of 
the  year  1910  that  the  father  "pointed  out 
the  interest  of  each  of  the  children,  and 
agreed  with  the  children  that  each  was  to 
pay  the  father  during  his  Ufetime  the  sum 
of  $60  per  year."  Up  to  the  year  1911,  aC' 
cording  to  the  plalntiff*B  own  teattnunv,  abe 
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paid  "imt  every  year,  •  *  •  one-third 
and  a  foarth,  and  the  year  1911  I  tendered 
$50  to  Father,  and  [be]  refused  to  accept  it, 
ond  said  for  me  to  pay  the  same  rent  I  had 
been  paying,  one-third  and  one-fonrth."  One 
of  the  effects  of  this  erroneous  statement  of 
the  contentions  of  the  plaintiff  by  the  court 
was  to  create  confusion  In  the  minds  of  the 
Jury  as  to  the  time  when  the  contract  in 
reference  to  the  land,  which  we  have  held  to 
be  a  contract  of  sale  and  purchase,  and  not 
a  parol  gift  of  the  land,  was  actually  made. 
We  have  thought  it  proper  to  call  attention  to 
this  Inaccuracy  in  the  statement  of  the  con- 
tentions of  the  plaintiff,  without  deciding 
whether  it  would  be  sufficient  ground  for  a 
new  trial  or  not,  as  the  jn^ment  refusing 
a  new  trial  is  to  be  reversed  upon  another 
point 

[3]  3.  But  apart  from  the  inaccurades  in 
the  charge  which  we  have  pointed  out  a  new 
trial  is  demanded  in  this  case,  on  the  ground 
that  there  Is  not  soffldent  evidence  to  sup- 
port the  verdict  tbia  case  was  tried  In 
1912,  and  tlie  witneBsea  for  the  plaintiff  do 
not  testily  <8  to  the  year  in  which  the  plain- 
tiff and  her  husband  moved  upon  the  land 
In .  GontroverBy ;  but  th^  refer  to  the  time 
at  which  they  claimed  to  have  fone  Into 
posseatAott  aa  "aome  Ave  or  six  yeara  ago." 
This  would  fix  ttie  year  in  which  the  plaintiff 
wait  upon  the  land  In  1908  or  1907,  and  Cor 
convenience  of  reference  we  aball  refer  to 
the  oitry  into  poaseaslon  of  the  land  as  in 
1807.  Aa  we  have  held  above,  the  theory  of 
the  plaintiff,  thai  at  the  time  of  her  going 
into  poaseaslon  of  certain  land  pointed  out  to 
bvr  by  her  father  in  1907  thia  posaeaalon  waa 
takea  under  such  an  agreement  aa  wionld 
make  a  parol  gift  of  the  land,  la  untenable 
in  view  of  the  evidence  no  certain  boundaries 
or  any  particular  lot  of  land  having  been 
fixed,  and,  moreover,  the  plaintiff  ahowa  by 
her  own  evidence  that  up  to  the  year  1910  alw 
waa  a  mere  tenant,  paying  rent  And  we 
now  consider  whether  or  not  in  the  year  1010 
such  an  agreement  with  reference  to  the  sale 
and  purchase  of  the  land  was  made  by  the 
plaintiff  and  her  father  as  would  give  her  a 
right  to  a  decree  of  spedflc  performance  on 
the  ground  that  an  enforceable  parol  contract 
for  the  sale  of  the  land  was  made  and  enter- 
ed into.  Section  4634  of  the  Civil  Code  pro- 
vides: "The  spedflc  performance  of  a  parol 
contract  aa  to  land  will  be  decreed,  If  the 
defendant  admits  the  contract,  or  if  It  be 
so  far  executed  *by  the  party  seeking  relief, 
and  at  the  Instance  or  by  the  Inducements  of 
the  other  party,  that  if  the  contract  be  aban- 
doned he  cannot  be  restored  to  his  former 
position.  Full  payment  alone,  accepted  by 
the  vendor,  or  partial  payment  accompanied 
with  possession,  or  possession  alone  with 
valnable  improvements,  U  clearly  proved  In 
each  case  to  be  done  with  reference  to  the 
parol  contract,  will  be  sufficient  part  per- 
fbrmance  to  JaatSSy  a  decree.**   Under  the 


terms  of  the  contract  made  in  1910,  according 
to  the  evidence  of  the  plaintiff,  she  was  to 
have  the  land  upon  the  payment  of  fSO  a 
year  during  the  lifetime  of  her  father,  and 
the  payment  of  the  sum  of  $125  in  case  he 
demanded  payment  of  the  same.  Viewing 
the  evidence  in  the  light  of  the  last  sentence 
of  the  code  section  we  have  quoted,  the 
plaintiff  submitted  testimony  to  .show  that 
she  was  in  possesion  of  land  which  had  be- 
longed to  her  father,  and  which  she  claimed 
he  had  agreed  to  let  her  have  on  the  terms 
last  stated ;  there  la  no  such  clear  and  satis- 
factory evidence  of  anything  done  with  refer- 
ence to  the  parol  contract  as  to  show  sof- 
fldent part  performance  to  justify  the  decree 
sought  The  plaintiff  herself  testified:  "This 
is  the  fifth  year  that  I  have  lived  on  the 
placb  I  have  paid  rent  every  year.  I  paid 
my  contract  $60.  I  paid  rent  until  1011; 
up  to  1911  I  pidd  one-third  and  a  fourth,  and 
the  year  1911  I  tendered  (60  to  Father,  and 
[he]  refused  to  accept  it,  and  said  for  me  to 
pay  the  same  rent  I  liad  been  paying,  one- 
third  and  one-fonrtli.  Last  year  he  never 
did  demand  third  and  fourth  until  late  in  tiie 
foil  after  the  crops  were  gathered.  I  had 
tendered  him  my  $50  as  I  had  contracted  to 
do  b^re  he  levied  on  my  crop.  •>  •  * 
Father  told  me  tliat  day  [about  Novonher, 
1910]  they  bad  run  the  line,  and  told  me  it 
Was  mine,  and  I  could  pay  bim  $S0  a  year ; 
be  valued  my  part  at  $625.  I  waa  not  to 
pay  the  $126  unlesa  he  come  to  want  and 
said  that  he  wanted  It  and  the  $126  waa  to 
be  accounted  for  In  the  final  wind-np  after 
he  waa  dead;  that  waa  to  be  accounted  for 
In  aettling  around  with  each  other  after  he 
waa  dead."  The  husband  of  the  plaintiff 
teatified,  in  part:  "I  paid  $50,  8  per  cent 
on  $626;  be  aald  that  $125  waa  to  be  ac- 
counted for  some  time  on  a  general  settle- 
ment I  suppose  If  he  ever  demanded  the 
$126  he  would  get  It,  and  If  he  never  did  on 
a  general  wind-up  It  would  show  vthlch  one 
got  the  $626  worth.  Mr.  Coffey  said  that 
he  didn't  know  he  would  ever  want  the  $126 ; 
but  If  he  did  we  would  pay  that  much.  He 
said  that  he  would  have  to  be  in  want  more 
than  he  had  ever  been  if  he  ever  needed  it ; 
If  he  ever  needed  It  If  he  ever  did  want  It 
we  were  to  pay  It  He  said  that  all  that  he 
wanted  was  $50  a  year,  and  he  said,  'That 
will  be  plenty  to  keep  me  and  my  wife  up.' 
*  *  *  I  never  did  agree  to  pay  the  $125 ; 
If  my  wife  agreed  to  pay  It  It  Is  all  right. 
I  don't  say  that  she  agreed  to  pay  it ;  he 
talked  with  her  a  heap  of  times."  We  do 
not  think  that  this  clearly  proves  a  part 
payment  of  the  purchase  money  with  refer- 
ence to  the  parol  contract  The  wife  and 
the  husband  each  speak  of  bavli^  paid  $50. 
This  must  have  referred  to  the  same  $50. 
The  husband's  testimony  does  not  show  at 
whet  time  he  made  the  payment  nor  does  it 
clearly  show  that  It  was  done  in  part  perform- 
ance of  the  contract  for  the  sale  of  Hie  land, 
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because  he  says  be  nerer  did  agree  to  pay  the 
$125  which  the  vendor  was  to  have  in  case  be 
demanded  It,  and  in  case  he  did  not  demand  it 
it  was  to  be  paid  after  his  death.  The  wife, 
in  speaking  of  the  payment  of  (60,  makes 
the  statement  which  we  have  set  out  above, 
and  it  is  clear  from  that  statement,  consider- 
ed in  connection  with  all  the  other  testimony, 
that  she  mertiy  made  a  tender  of  $50,  which 
the  father  refused  to  accept,  claiming  the 
rent  which  bad  iwrevloosly  been  paid  him. 
It  follows  that,  it  the  father  had  ever  en* 
tered  Into  a  parol  contract  for  a  conveyance 
of  the  land,  It  never  became  Unding  upon 
him  because  of  any  payment  received  by  him 
with  reference  to  that  contract.  Certainly  it 
cannot  be  said  that  it  is  clearly  proved  that 
there  was  any  payment  made  In  pnniaance  of 
the  terms  of  the  alleged  contract  made  with 
the  father.  It  seems  inferable  to  as  from  the 
whole  evidence  that  the  father  rejected  the 
tended  Certainly,  considering  it  in  the  most 
favorable  ll^t  for  the  plaintifl,  It  leaves  it 
exceedingly  doubtful  as  to  wbetiier  there  was 
any  proof  of  part  compliance  with  the  con- 
tract    the  making  of  a  payment 

If  the  plaintiff  relies  upon  poasesdon  given 
under  a  parol  omtract  and  valuable  Improve- 
ments made  upon  the  premises,  then  there  is 
a  dear  lack  of  testimony  to  support  tiiat 
theory.  The  evidence  of  the  plaintiff  and  of 
all  of  ber  witnesses  shows  that  the  improve- 
ments which  were  made  upon  tlie  land  to 
which  she  claims  a  right  to  have  a  convey- 
ance, and  which  were  not  made  subseiinently 
to  the  commencement  of  this  suit,  were  made 
befbre  the  alleged  contract  of  1910.  and  while 
the  plaintiff  and  her  husband  were  on  the 
land  as  tmants,  paying  as  rent  a  third  and 
a  fonrth  of  the  crops.  No  lmtm>vement8  at 
all  were  shown  to  have  been  made  upon  the 
land  with  reference  to  the  contract  of  sale 
^or  to  the  bringing  of  tUs  snit  Having 
foiled  to  clearly  prove  the  making  of  pay* 
ments  wiOi  reference  to  the  parol  contractv 
and  having  failed  to  show  Improvements 
made  after  posse^don  given  under  the  con- 
tract, as  required  by  the  statute,  the  plain- 
tiff's case  fans  for  want  of  proof.  Shropshire 
V.  Brown,  4S  Oa.  115. 

Except  as  indicated  In  the  first  two  dlvl- 
sldhs  of  this  opinion,  there  were  no  material 
errors  In  flie  diarge  of  the  court 

Judgment  levmed.  All  the  Josttces  con- 
cur. 


BANES  V.  BBADWELL. 
(Supreme  Court  of  Georgia.   Oct.  2,  1013.) 

(ByUalia  hy  the  Court.) 
"L  Evidence  (S  570*)— Testiuont  at  Fobmer 

TBIAIj— COHFBTBNCT— ConVBBaATION  WITH 
DSC1!A»D  PXBSON. 

Where  the  plaintiit  is  Incompetent  to  tes- 
tify as  to  ccnversations  with  a  person  since  de- 
ceased, under  whom  the  defendant  clalma^  and 


another  person  is  latrodaced  who  gives  testi- 
mony as  to  such  conversatioos,  and  subsequent- 
ly the  plaintiff  dies,  leaving  this  witness  as  ai 
heir  at  law,  who  thus  becomes  Interested  in  tbt 
result  of  the  suit,  and  later  the  witness  also 
dies,  on  a  subsequent  trial  {a  new  trial  having 
been  granted,  and  the  case  proceeding  in  the 
name  of  the  administrator  oi  the  plaintiff)  the 
evidence  given  by  the  witness  at  tiie  former 
trial  is  admlaslble. 

(Ed.  Note.— For  other  coses,  see  Evidenceu 
Cent  Dig.  jjfi  2401^2406;  Dec  Dig.  |  670.*] 

2.  Evidence  271*)— SBLr-SESvnfo  Decu.- 

BATXONS. 

It  was  eripneoQB  to  exclude  certain  evi- 
dence referred  to  in  the  second  division  of  the 
opinion. 

[Ed.  Note. — For  other  cases,  see  Elvidence, 
C«i^t^Dig.  Si  1068-107&,  1081-llM;  Dea  Dig. 

3.  Tbial  (§  258*)  — InsTBDCTioNs— Drnrr  to 

Eeqitest. 

In  the  absence  of  an  appropriate  written 
request,  there  was  no  error  in  omitting  to 
charge  relatively  to  certain  admissions  relied 
upon  by  the  plaintiff  to  establish  a  resulting 
trust. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §1  648-^ ;  Dec.  Dig.  {  259.*} 

4.  Trusts  (|  72*)— Implied  When. 

Where  a  trust  would  be  implied  from  pay- 
ment of,  the  purchase  price  of  land  with  money 
famished  by  another  person,  a  trust  will  be 
Implied  if,  after  receiring  the  money  to  buy  the 
land,  the  recipient  uses  the  money  tor  other 
purposes,  and,  substituting  his  own  money  for 
tiiat  furnished  to  him,  pays  for  the  land.  Intend- 
ing to  make  the  payment  for  the  other  person. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  H  102.  103 ;  Dec.  Dig.  |  72.*3 

5.  Evidence  (55  236,  256*)  —  Admissions — 
Pbeltminabt  Evidence— ^UBDEN  or  Proof. 

The  request  to  charge,  set  out  in  the  fifth 
division  of  the  opinion,  perbaps  intimated  an 
opinion ;  bat  it  embodied  a  correct  principle  of 
law  applicable  to  the  case. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  5!  876-^82,  1003,  1005  i  Dec  Dig. 
§8  236,  256.*! 

6L  Sttfeioiewct  or  Bvidihob. 

The  verdict  was  not  demanded  by  the  evi- 
dence.   On  another  trial  the  defendant  will 
have  an  opportunity  of  offering  the  alleged  new- 
ly discovered  evidence. 
Beck,  J.,  dissentinr. 

Error  firom  Superior  OonrtFoIton  Oonnty; 
J.  T.  Pendleton,  Judge. 

Action  by  J.  D.  Bradwell,  administrator, 
against  M.  A.  Banks.  Ju^ment  for  plaintiff, 

and  defendant  brings  error.  Reversed. 

This  case  has  been  before  the  Supreme 
Court  on  two  occasions.  KlUlan  v.  Banks, 
103  Oa.  245,  29  S.  B.  971;  Id.,  Ill  Oa.  850. 
36  S.  E.  635.  Banks  Instituted  proceedings  to 
dispossess  Klllian  of  certain 'land,  and  KilU- 
an  filed  a  suit  to  enjoin  those  proceedings,  to 
cancel  certain  deeds  under  which  plaintiff 
claimed,  and  to  have  title  decreed  to  be  in 
defendant  On  the  first  occasion  the  Su- 
preme Court  decided  that  there  was  no  abnse 
of  discretion  npon  the  part  of  the  trial  jadge 
in  refusing  the  injunction,  and  also  that 
the  JucU^  properly  rejected  an  affidavit  of  the 
plaintiff  In  the  InJuncUou  suit  oa  the  ground 


*Tor  otlisr  eases  see  asms  topie  sad  isotlon  NUUBBR  in  Des.  DIt  ft  Am.  Dig.  Ker-Na.  8erl«  A  Bap'r  Indma 
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that  Bbe  was  Incompetent  to  testify;  In  the 
course  of  the  opinion  it  was  said  that  nnder 
the  allegations  In  die  petition  the  dtfendant 
was  not  an  innocent  purchaser,  and.  if 
plaintiff  "can,  by  aliunde  evidence, 'establish 
her  claim  to  the  satlsfacdoa  of  the  Jnry,  she 
will  be  entitled  to  recover  tbe  whole  prop- 
erty." On  the  second  occasion,  the  plaintiff 
having  recovered,  this  court  refused  to  inter- 
fere with  the  exercise  of  the  Judge's  discre- 
tion in  the  first  grant  of  a  new  trlaL  Snbee- 
•quently  the  plaintiff  died,  and  the  ease  was 
prosecated  by  the  administrator  on  her  es- 
tate. A  second  verdict  waa  rendered  gainst 
the  defendant,  who  made  a  motion  for  a  new 
trial  on  the  general  grounds,  and  upon  several 
special  grounds  which  included  exceptions  to 
rulings  on  the  admissibility  uf  evidence,  to 
the  charge  of  the  court,  and  to  a  refusal  to 
cdiarge  on  written  regncA.  Tbe  Judge  over- 
ruled the  motion,  and  the  movant  excepted. 
The  other  material  facta  appear  in  the 
<^lnion. 

C  W.  Smith,  M.  A.  Hale,  and  R.  B. 
Blackburn,  all  of  Atlanta,  for  plaintiff  In 
error.  Kosser  &  Brandon,  L.  Z.  Rosser,  Jr., 
and  Stiles  Hcwldns,  all  of  Atlanta,  for  de- 
fendant in  error. 

Al^NSON,  J.  [1]  The  defendant  waa 
the  widow  of  James  Banks.  She  claimed  a 
half  interest  In  the  land  under  a  deed  execut- 
ed by  James  Banks  to  herself,  and  the  other 
half  Interest  by  inheritance  from  James 
Banks,  who  died  after  the  execution  of  the 
deed.  Tbe  plaintiff  was  a  sister  of  James 
Banks,  and  claimed  by  virtue  of  an  alleged 
resulting  trust;  It  being  contended  that  she 
supplied  the  consideration  to  buy  the  land, 
and  requested  James  Banks  to  buy  It  for  ber, 
and  that  he  made  the  purchase,  but  took  the 
deed  in  bis  own  name.  James  Banks  died 
before  the  suit  was  instituted.  The  plaintiff, 
being  iucompetent  to  testify  as  to  conversa- 
tions with  the  deceased  James  Banks,  pro- 
duced two  other  witnesses,  one  a  niece,  and 
the  other  a  nephew,  to  testify  as  to  conversa- 
tions  with  James  Banks  before  Ms  decease, 
wherein  he  was  said  to  have  made  state- 
ments which,  in  effect,  tended  to  support 
the  plaintiff's  theory  of  a  resulting  trust 
SubsequCTtly  to  the  trial  at  which  such  testi- 
mony was  given,  the  plaintiff  died,  leaving 
among  her  heirs  at  law  the  two  witnesses 
who  had  delivered  testimony  as  above  Indi- 
cated, who,  by  virtue  of  being  heirs  of  tbe 
plnlntlffis,  became  Interested  in  the  recovery. 
Before  another  trial,  however,  both  of  these 
witnesses  died.  After  their  death,  an  admin- 
istrator having  been  appointed  to  prosecute 
the  case,  another  trial  proceeded,  which  re- 
Bulted  in  the  verdict  whidi  formed  the  basis 
of  the  motion  for  new  trial,  upon  the  over- 
ruling of  which  the  present  bill  of  excep- 
tions was  sued  out  On  tbe  last  trial  the 
•evidence  delivered  on  the  former  trial  by  the 


two  witnesses  Just  mentioned  was  admitted 
over  tbe  objection  that,  U  such  witnesses 
were  in  life,  th^  would  he  h^rs  at  law  of 
the  plaintiff,  now  deceased,  represented  by 
the  administrator,  and  would  be  incompetent 
to  testl^  aa  to  conversations  with  the  plain- 
tiff's deceased  husband*  and,  being  dead,  their 
evidence  taken  at  the  farmer  trial-  was  In- 
competent There  is  no  merit  In  this  ground 
of  the  motion.  Under  the  CivU  Oode^  fi  STTS, 
the  testimony  of  a  witness  since  deceased, 
given  under  oath  on  a  former  trial  upon 
snbstantlBlly  tbe  same  issue  and  between  tlie 
same  parties,  may  be  proved  by  any  <me  who 
heard  It,  and  wbo  professes  to  remember  tbe 
substance  of  tbe  entire  testimony  as  to  the 
parUcnlar  matter  about  which  he  testified. 
Under  tbis  rule  the  evidence  was  admissible 
It  was  not  thereafter  rraidered  inadmissible 
under  other  rules  as  to  the  competency  of 
witnesses  to  testify,  as  set  forth  in  the  Civil 
Code,  ii  6868  <pars.  U  4).  6867.  In  paragraph 
1  nnder  section  6858  it  is  declared:  "Where 
any  suit  Is  instituted  or  defended  by  a 
person  insane  at  time  of  trial,  or  by  an 
indorsee,  assignee,  transferee,  or  by  the  per- 
sonal representative  of  a  deceased  persou, 
tbe  opposite  par^  shall  not  be  admitted  to 
testify  in  bis  own  favor  against  the  insane 
or  deceased  person,  as  to  transactions  or 
communications  with  such  insane  or  deceased 
persou,"  etc.  In  paragraph  4  under  section 
5858  it  is  declared:  "Where  a  person  not  a 
party,  but  a  person  Interested  in  the  result 
of  the  suit,  is  offered  as  a  witness,  he  shall 
not  be  competent  to  testify,  if  as  a  party  to 
the  cause  he  would  for  any  cause  be  incom- 
petent" These  rules  are  directed  agaiust 
temptation  of  a  witness  to  perjure  himself, 
and  were  not  intended  to  affect  testimony 
which  might  have  been  delivered  on  some 
former  trial  when  the  witness  was  not  In- 
competent, and  which  would  be  admissible 
under  other  provisions  of  law.  After  stating 
in  section  5868  that  no  person  offered  aa  a 
witness  shall  be  excluded  by  reason  of  in- 
capacity for  crime  or  Interest,  or  from  being 
a  party,  from  giving  evidence,  eta,  and  that 
every  person  shall  be  competent  and  compel- 
lable to  give  evidence  on  behalf  of  either  or 
any  of  the  parties  to  the  suit  except  in  cer- 
tain Instances  as  set  forth  In  six  separate 
subparagraphs,  Including  1  find  4  already 
quoted,  it  Is  dedared  in  section  6850 :  "There 
shall  be  no  other  exceptions  allowed  under 
the  foregoing  paragraphs."  None  of  tbe 
paragraphs  purport  to  render  inadmissible 
testimony  of  a  witness  since  deceased,  which 
was  delivered  on  the  former  trial. 

[2]  2.  The  deed  which  James  Banks  took 
in  his  own  name  to  the  land  in  dispute  was 
executed  in  1870,  and  recorded  in  1872.  The 
deed  from  James  Banks  to  his  wife  (the 
defendant),  conveying  an  undivided  half  in- 
terest in  the  property,  was  executed  in  1871. 
In  18S9  James  Banks  erected  six  houses  on 
the  properly,  and  died  in  1893  while  residing 
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In  one  of  tbe  honses.  Before  the  honsea 
were  conetmcted  Mrs.  KilUan  resided  in  a 
unall  bonse  on  the  same  lot,  and  continued 
to  reside  there  until  Jnstltntion  of  suit,  sev- 
eral years  after  tbe  death  of  James  Banks. 
On  tbe  trial  tbe  defendant  offered  In  evi- 
dence certain  joint  promissory  notes,  executed 
by  herself  and  James  Banks  in  1889,  pay- 
able to  a  third  parabn,  and  cutaln'  mort- 
gages on  the  land  in  dispute  to  secure  the 
same,  which  notes  and  mortgages  had  been 
paid  off  and  canc^ed.  In  connectloa  with 
such  erldence,  the  dtfendant  offered  to  tes- 
tify that  the  houses  were  constructed  on 
the  property  by  James  Banio,  that  the 
notes  and  mortgages  were  given  for  building 
the  bouses,  that  a  large  p<ntlon  of  the  debt 
was  paid  by  the  defendant,  after  the  death 
of  James  Banks,  and  that  defendant  ex- 
pended lipedfled  sums  in  building  and  re> 
IMlrlug  fences  and  the  like,  while  the  plain- 
tiff was  living  on  the  property.  The  notes 
and  mor^ges  were  rejected,  and  the  de- 
fendant  was  not  permitted  to  testify  as  Just 
Indicated.  Error  was  assigned  upon  this 
ruling.  James  Banks  and  his  wife  vete  re- 
siding on  the  land  at  the  time  the  notes  and 
mortgages  purported  to  have  been  signed, 
and  remained  In  possessloQ  until  the  death 
of  James  Banks.  After  that  event  Mrs. 
Banks  continued  to  reside  on  the  land  until 
the  suit  was  instituted.  During  the  entire 
period  Mrs.  EClUlan  also  resided  on  the  land, 
but  in  a  separate  house,  and  was  cognizant 
of  the  improvements  placed  thereon  by 
James  Banks.  The  plaintiffs  case  depended 
upon  the  establishment  of  a  resulting  trust 
It  was  the  theory  of  the  plaintiff  that  the 
possession  of  Banks  during  his  lifetime,  and 
that  of  his  wife  afterwards,  were  subordi- 
nate to  the  title  .of  the  plaintiff,  by  reason  of 
the  fact  that  the  land  had  been  purchased 
by  James  Banks  for  Mrs.  Kllllan,  and  paid 
for  with  her  money  nnder  drcnmstances 
whlcli  raised  an  Implied  drust,  and  that  dur- 
ing his  lifetime  he  regarded  bis  possession 
as  that  of  Mrs.  Kllllan,  end  after  his  death 
Bfrs.  Banks  continued  possession  merely  as 
his  representative.  The  evidence  relied  on 
to  establish  the  resulting  trust  consisted  al- 
most entirely  of  parol  admissions  and  dec- 
larations upon  tbe  part  of  James  Banks,  to 
the  effect  that  he  bought  the  land  for  Mrs. 
Ellllan,  and  paid  for  It  with  her  money,  and 
that  he  Intended  to  make  a  deed  to  her.  Un- 
der these  circumstances,  evidence  that,  after 
having  conveyed  a  half  Interest  In  the  land 
to  his  wife,  be,  with  her,  executed  notes  for 
a  lat^  amount,  secured  by  mortgages  on 
the  property,  and  thereby  procured  money, 
and  with  It  made  valuable  Improvements  on 
the  property,  would  tend  to  explain  the  char- 
acter of  their  possession,  and  to  that  extent 
rebut  the  theory  of  the  plaintiff's  case.  Such 
evidence  would  be  In  the  natuN  of  dedara- 
tions  fiftvorable  to  themselves;  but  declara- 
tions of  that  character  are  admissible  for 


tbe  purpose  of  explaining  possession.  Ban- 
sell  V.  Bryan.  19  Ga.  167,  dted  and  applied 
in  Drawdy  v.  Hesters,  130  Ga.  lei,  60  S. 
D.  461,  16  L.  a  A.  (N.  8.)  190.  See^  also. 
Smith  V.  Halre,  68  Ga. 

13]  S.  Complaint  Is  also  made  on  the 
ground  that  the  Judge  did  not  caution  the 
Jury  and  charge  them  fnlly  relative  to  cer- 
tain admissions  by  James  Banks,  proof  ot 
which  was  relied  upon  by  plaintiff  to  estab- 
lish a  resulting  trust.  There  was  no  request 
for  instruction  upon  this  subject^  and  un- 
der the  drcnmstanoes  the  omission  to  charge 
was  not  erroneous.  Hawkins  v-  Kermode,  85 
Ga.  116^  128,  11  S.  O.  66a 

[4]  4.  It  was  alleged  that  tbe  plaintiff, 
through  her  agoit  James  Banks,  a(dd  a  lot 
on  Davis  street,  and  out  of  the  proceeds 
bought  the  laud  in  dispute^  hereinafter  re- 
ferred to  as  the  Bell  wood  property,  to  which 
it  was  Intended  that  title  should  be  taken 
in  the  name  ot  tbe  plaintiff:  but  without 
her  knowledge  or  consent  It  was  taken  In 
tbe  name  of  James  Banks.  BoOi  transae- 
tlons  involTed  the  eztenilon  of  credit,  and 
considerable  time  Intervened  In  eacb  instance 
before  the  deeds  were  executed.  The  Davis 
street  lot  was  never  conveyed  to  the  plain- 
tiff, though  she  paid  for  It,  and  redded  on 
it,  but  was  conveyed  by  the  person  from 
whom  she  bought  directly  to  the  person  to 
whom  she  sold;  James  Banks  representlnff 
plaintiff  in  both  transactions,  and  collectlnjE 
the  money  for  which  the  property  was  sold. 
There  was  evidence  of  declare tkms  and  ad- 
missions by  James  Banks  tending  to  estab- 
lish these  aUegatlons.  There  was  also  evi- 
dence to  the  effect  that,  when  James  Banks 
bought  tbe  land  In  dlepute,  be  paid  a  part 
of  the  price,  and  gave  his  notes  tox  a  aeries 
of  defened  payments,  wbteh  he  met  as  he 
drew  his  monthly  wages.  The  witness  who 
testifled  to  this  effect  also  testlfled  that  the 
lot  purchased  coet  less  than  the  price  ob- 
tained fOr  the  lot  sold,  and  that  James  Banks 
stated  that  he  used  "the  balance  of  tbe  mon- 
es,**  and  that  be  bonflAit  the  land  in  dispute 
for  plaintiff  "with  her  mon^."  Tbe  Judge 
was  requested  to  charge:  "If  yon  believe 
from  tbe  evidence  that  James  Banks  in  his 
lifetime  contracted  in  bis  own  name  fOr  the 
purchase  at  the  property  referred  to  in  the 
petition  as  the  Bellwood  property,  and  now 
being  sought  to  be  secured  by  the  plaintiff, 
and  at  the  date  of  the  purchase  paid  a  small 
casb  payment  and  ddivered  to  the  seller, 
Seage,  his  promissory  notes  for  tbe  deferred 
payments,  and,  after  paying  the  notes  so 
executed  tor  hlmsell^  took  a  deed  to  himself 
from  Seage,  then  and  in  that  event  no  trust 
could  be  claimed  to  exist  in  so  ffti  as  this 
transaction  is  concerned,  and  the  plaintiff 
could  not  recov»,  and  this  would  be  tme, 
nerertheless  yon  believe  trom  tbe  evidence 
that  he,  Banks,  did  hold  the  propwty  alieged 
to  have  been  purchased  from  Hayden  In 
trust  in  Mrs.  Eillian,  and  the  alleged  admis- 
sions made     Banks  In  reference  to  how  he 
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t^eld  tbe  property  parchased  by  bim'  from 
Seage  would  not  be  considered  by.  you.  In 
other  words,  I  charge  yon  that,  if  yon  belleTe 
from  the  evidence  that  Banks  purchased  the 
property  from  Seage  in  his  own  right,  and 
at  the  time  of  such  purchase  none  of  the 
money  of  Mrs.  Kllllan  entered  Into  the  pur- 
chase price  of  the  property  aought  to  be  re- 
covered  from  this  defendant,  then  I  charge 
yon  that  any  admissions  made  by  Banks 
that  he  held  the  property  so  purchased  for 
his  sister,  Mrs.  Kllllan,  would  not  be  bind- 
ing either  upon  Banks  or  any  one  claiming 
under  bim,  and  It  will  be  your  duty  to  find 
for  the  defendant."  It  was  allied  In  the 
motion  for  new  trial  that  this  reauest  should 
liaTe  been  given,  because  it  was  a  statement 
of  the  law  directly  applicable  and  pertinent 
to  the  iasaee  Involved. 

The  charge  was  not  given  as  requested; 
but  the  Judge  instructed  the  Jury  as  fol- 
lows: "If  one  person  holds  the  title  to  prop- 
erty, and  anoUier  person  has  paid  the  pur- 
chase money,  and  has  therefore  a  beneficial 
interest  in  the  property,  the  law  implies  a 
trust,  and  the  person  who  holds  the  legal 
title  holds  it  as  trustee  for  the  beneficiary. 
If  you  find  in  this  case  that  James  Banks, 
acting  as  the  agent  for  Mrs.  Kllllan,  bought 
the  Bellwood  property,  and  paid  for  It  with 
Mrs.  Killlan's  money,  and  took  the  title  to 
himself,  the  plaintiff  In  tills  case  would  have 
the  right  to  recover.  If  yon  find  that  James 
Banks  did  not  reprraent  Mrs.  Killlan,  or 
did  not  buy  the  Bellwood  property  with  Mrs. 
Killian's  money,  but  bought  it  with  his  own 
money,  and  paid  for  it  with  his  own  money, 
and  took  the  deed  to  himself,  the  plalntifF 
in  this  case  cannot  recover.  It  is  not  neces- 
sary, gentlemen,  that  the  Identical  money, 
the  identical  bills,  or  the  Identical  coin  whldi 
James  Banks  may  have  received  as  the 
money  of  Mrs.  Kllllan  should  have  been 
used  In  payment  for  this  property;  but.  it 
must  have  been  Mr&  Killian's  money.  To 
Illustrate:  Banks  received  $600,  or  other 
sum,  for  Mrs.  Killlan  as  her  money,  to  be 
used  in  the  purchase  of  the  Bellwood  prop- 
erty, and,  to  further  Illustrate,  he  put  it  in 
the  banks  where  he  had  other  money,  and 
drew  a  check  upon  the  general  amount,  and 
that  check  was  paid,  that  would  be  paying 
with  Mrs.  Killian's  money;  so.  If  he  bad 
the  money,  and  kept  It  or  mixed  it  with  his 
own  money,  and  be  paid  for  the  Bellwood 
property  with  money  that  was  partly  his 
and  partly  Mrs.  Killian's  by  reason  of  it 
having  been  mixed,  why  that  would  be  pay- 
ing with  Mrs.  Killian's  money.  Now  these 
are  merely  intended  as  Ulnstratlons,  and  not 
to  tell  you  anything  that  there  Is  In  the 
evidence  in  this  case  with  reference  to  these 
facta,  but  simply  to  illustrate.  I  have  stat- 
ed to  you  that  It  must  be  the  money  of  Mrs. 
Killlan  that  paid  for  this  property;  that  is 
subject  to  this  qualiflcatlon:  If  the  money 
of  Banks  was  substituted  for  the  money  of 
Mni.  KilUan,  that  is  to  say.  If  Banks  re- 


ceived money  that  belonged  to  Mrs.  EllUan, 
for  the  purpose  of  paying  for  the  Bellwood 
property,  but  he  did  not  use  that  money  In 
paying  for  the  Bellwood  property,  but  kept 
it  or  used  it  for  other  purposes,  for  his  own 
purposes,  and  thus  Intending  to  substitute 
his  own  money  for  the  payment  of  the  Bell- 
wood property,  intending  thereby  to  carry 
ont  the  instructions  wlilch  he  had  received 
from  Mrs.  Killlan,  and  he  substituted  his 
money  for  the  money  of  Mrs.  KUlian  In  pay- 
ing for  the  property  which  It  purchased, 
then  the  plaintiff  wotild  have  the  right  to 
recover  in  this  case.  But  if  he  had  no  such 
purpose,  If  he  received  the  money  of  Mrs. 
Killian,  and  did  not  use  it  to  pay  for  this 
property,  but  used  It  or  kept  it  for  other 
purposes,  and  paid  for  this  property  with  his 
own  mon^,  intending  to  take  the  title  to 
himself,  his  own  purchase,  then  the  plain- 
Ufl  in  this  case  could  not  recover,  although 
yon  may  believe  that  be  liad  the  money  to 
pay  for  it,  and  ought  to  Iiave  paid  for  it 
with  that  money;  but  if  he  did  not,  and 
did  not  Intend  to  substitute  his  money  to 
make  the  pnrdiaae  for  her  account,  then 
she  conld  not  recover  in  this  case." 

It  thus  appears  that  in  substance  the  court 
instructed  the  Jury  as  requested,  except  that 
he  Informed  tham  that  it  was  not  essentiai 
to  the  creation  of  a  tmst  t^t  Banks,  in 
purchasing  the  property  In  dispute,  must 
have  used  tiie  particular  money  reeelTed  by 
him  tor  plalntlfl;  but,  having  recelTed 
money  for  plaintiff  tor  the  poxpose  of  baying 
the  pnq>ert7«  It  would  soffloe  U  he  devoted 
that  money  to  some  other  nee,  and  aabstl- 
tnted  Owr^r  bis  own  mone?*  Intendl^  at 
the  time  of  making  the  Bubstltation  to  em- 
ploy it  fur  the  ben^t  <tf  the  plaintur  in  mak- 
tng  the  pnrchaaB  for  hex.  There  was  also 
an  exception  to  the  latter  part  of  the  diarge 
as  given,  which  Is  quoted  aborek  on  the 
grounds:  (a)  That  there  was  no  evidrace  to 
support  It;  (b)  that,  even  if  Banks  received 
the  money  of  ttie  plaintiff  to  invest  in  the 
property,  bat  used  it  otherwise  and  paid  for 
the  property  In  di^te  out  of  hia  own 
money,  no  tmst  oonld  be  Implied,  but  the 
misuse  of  the  money  would  be  a  matter  of 
indebtedness  between  the  plaintiff  and 
Banks;  and  (c)  that  no  tmst  could  be  im- 
plied unless  the  money  of  plaintiff  was  actu- 
ally invested  in  the  property.  Construing 
together  the  request  and  the  charge  as  given 
and  the  criticism  upon  each  ruling  of  the 
court,  when  boiled  down  to  the  last  analysis, 
the  point  for  decision  Is  whether  there  would 
be  a  resulting  trust  if  Banks  in  making  the 
purchase  did  not  use  the  identical  money 
which  he  received  for  plaintiff  to  be  Invested 
In  the  property.  The  judge  in  effect  told  the 
jury  that  it  was  not  essential  to  the  existrace 
of  the  tmst  that  the  identical  money  received 
by  James  Banks  for  the  plaintiff  in  the  sale 
of  the  Davis  street  lot  should  have  been  paid 
for  the  Bellwood  property,  hot  that  it  would 
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mfflce  If,  having  recetved  mon^  of  Qie  plain- 
tiff and  used  It  himself,  be  mibstltated  his 
own  money  therefor,  Intending  It  for  tbe 
plaintiff,  and  paid  it  for  the  Bellwood  prop- 
erty on  account  of  a  purchase  which  he  had 
made  for  her.  SabstltaUng  money  under 
these  drcamstances  would  amount  to  repay- 
ment by  him  of  money  which  he  had  ased, 
and  the  purchase  of  property  with  It  for  her 
would  be  a  purchase  for  the  plaintiff  with 
her  own  money,  though  not  the  identical 
money  which  In  the  first  Instance  he  bad  re- 
ceived for  her.  After  sucb  purchase,  nothing 
further  appearing,  James  Banks,  taking  title 
In  his  own  name,  could  not  io  equity  and 
good  conscience  hold  It  against  plaintiff,  and 
a  trust  would  be  implied.  Civil  Code,  SS  3739, 
3780.  See,  also,  Wolfe  v.  Citizens'  Bank 
(Tenn.  Ch.)  42  S.  W.  39;  Karlck  v.  Vande- 
vier,  11  Colo.  App.  116,  52  Pac.  743.  There 
was  evidence  to  authorize  the  charge  which 
was  given.  Tbere  was  no  error  In  refusing 
to  charge  as  requested,  nor  any  error  in  the 
charge  of  which  the  defendant  can  complain. 

[S]  6.  The  judge  refused  a  written  re- 
quest to  charge  the  following:  "The  plaintiff 
claims,  among  other  things,  that  James 
Banks,  the  husband  of  the  defendant  In  this 
case,  after  purchasing  the  property  In  dis- 
pute from  Seage,  and  while  In  possession  of 
the  same,  admitted  that  tMs  property  was 
the  right  and  property  of  his  sister,  Mrs. 
KliUan,  and  that  be.  Banks,  had  paid  for  it 
with  the  money  of  Mrs.  KlUlan.  Now,  if  you 
believe  from  the  evidence  that  these  admis- 
sions are  true,  and  were  made  at  the  time 
at  which  the  said  Banks  was  the  owner  of 
the  property,  then  I  charge  you  that  such 
admissions  would  be  binding  upon  Bunks  or 
any  one  holding  under  him ;  but  if,  on  the 
other  hand,  yon  believe  from  the  evidence 
that  Banks  in  his  lifetime  disiwsed  of  any 
part  of  the  property  in  dispute,  and  that  the 
title  to  the  property  or  any  part  of  the  same 
had  passed  out  of  Banks  prior  to  the  time 
at  which  he  Is  claimed  to  have  made  such 
admissions,  then  and  In  that  event  the  ad- 
missions would  not  be  binding,  and  would 
not  affect  the  interest  in  the  property  that 
had  passed  out  of  Banks  prior  to  the  time 
at  which  such  admissions  are  said  to  have 
been  made,  and  I  charge  you  that,  if  you 
find  from  the  evidence  that  James  Banks  at 
any  time  disposed  of  the  property  or  any 
part  of  it  by  gift  or  otherwise,  then  the  bur- 
den would  be  on  the  plaintiff  to  establish 
that  the  admissions  relied  upon,  if  any,  were 
made  by  Banks  before  the  title  to  the  prop- 
erty had  passed  out  of  him."  While  this 
request  is  perhaps  subject  to  criticism,  in 
that  the  use  of  the  words  "owner,"  and 
"disposed  of  part  of  the  property,"  and  "title 
to  the  property  passed  out  of  him,"  might 
tend  to  Intimate  that  as  a  matter  of  fact 
Banks  at  one  time  held  the  title  to  the  prop- 
erty in  his  own  right,  the  principle  of  law 


contained  in  the  request  ma  pertinent  to  the 
facts  of  the  case,  and  on  another  trial  should 
be  glTen  In  charge;  care  being  taken  to 
couch  It  In  swdi  language  as  will  eliminate 
any  possUde  eiprraalon  of  opinion  by  the 
court  as  to  the  ownership  of  the  property. 
Howard  t.  SntiUing,  32  Ga.  195-203;  Shields 
T.  Blanchard;  74  Ga.  80S;  Marlon  t.  Hoyt, 
72  Ga.  117;  16  Oyc  992  ;  5  Mlchie's  Dig. 
Qa.  R.  S20,  884. 

[1}  6.  The  ruling  announced  In  the  SlxQi 
headnote  does  not  require  elaboration. 

Judgment  reversed.  All  the  Justices  con- 
cur, exc^t  BECK,  J.,  dissenting,  and  LUMP- 
KIN. 3^  dlsquaUfled. 

PISH,  a  J.,  and  EVANS,  P.  J.  (specially 
concurring).  We  concur  in  the  Judgment  and 
also  in  the  opinion  except  so  much  as  relates 
to  the  ruling  upon  the  competency  of  the 
evidence  of  witnesses  delivered  at  a  former 
trial,  but  who  died  since  that  trial;  it  ap- 
pearing that,  if  the  witnesses  had  been  living, 
they  would  have  been  disqualified  from  testi- 
fying against  the  estate  of  a  deceased  person 
on  the  ground  of  Interest 

BECK,  J.  (dissenting).  I  do  not  think  that 
the  exceptions  to  the  rulings  made  pending 
the  trial  nor  those  complaining  of  the  <diaTge 
to  the  Jury  show  any  material  erro& 


FOnD  et  aL  T.  BLACKSHEAB  MFG.  CO. 
(Supreme  Court  of  Georgia.  Oct  4,  1913^ 

(BytUimt  by  t%«  Court.) 

X.  Appeal  and  Ebbob  (}  973*)— REPuau.  to 

Direct  Vebdict. 

While  a  trial  Judge  mi^,  within  the  re- 
strictions prescribed  by  Civ.  Code  1910,  |  6331, 
direct  a  verdict  this  court  will  in  ao  case  re- 
verse a  Judgment  refusing  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  8840;  Dea  Dig.  |  973.*] 

2.  New  Tbzal  (|  124*)  —  HonoH  —  Bnm- 

OIBNOT. 

A  ground  of  a  motion  tor  a  new  trial,  com- 
plaining of  the  admission  In  evidence,  over* 
stated  objections  of  the  movants,  of  certain 
documents,  which  are  neither  set  out  literally 
or  in  substance  in  the  motion  nor  attached 
thereto  as  exhibits  properly  identified,  but  are 
merely  referred  to  in  the  motion  In  general 
terms  as  being  "folly  set  out  In  the  bri^  6t 
evidence  accompan^g  this  motion,**  preaoits 
no  question  for  adjudication. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  250-253;  Dec.  Dig.  |  124.*] 

3.  Husband  and  Wm  (|  129*>— Eqittiablb 
Title  in  Whs— GBSDrroBS  or  Husband- 
Estoppel. 

If  a  wife,  having  an  equitable  title  to  land 
to  which  a  deed  is  taken  in  the  name  of  her 
hnsband,  permits  him  to  hold  the  property  and 
use  it  in  his  buaioess  and  commerdal  trans- 
actions  for  the  purpose  of  obtaining  credit  "id 
a  third  person,  without  notice  of  the  equity, 
extends  credit  to  the  husband  on  the  faith  that 
the  land  is  his,  the  wife,  after  the  creditor  has 
rednc<>d  Us  debt  to  Judgment  vdll  be  estopped 
from  asserting  title  to  the  land  as  against  the 
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lien  of  the  jDdgment,  althoagh  before  rendition 
of  the  judgment  the  husband,  in  recognition  of 
the  eqoitr,  may  have  conveyed  the  land  to  her. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Gent  Dig.  ||  283,  468-170;  Dec. 
Dig.  I 

4.  Bankbuptot  (II  421,  426*)— Appeal  and 
Ebbob  (I  1178*£— Disposition  op  Cask  — 
DiscHABOB  IN  Bankbxjftct— ErracT. 
Where  a  creditor  who  holds  a  promissory 
note  (or  the  piirchaae  price  of  goods  reduces 
it  to  Judgment,  after  a  subseqnent  discharge  of 
the  debtor  In  bankruptcy  the  creditor  cannot 
enforce  an  execution  based  on  aach  judgment 
against  property  of  &e  debtor  acquired  after 
such  discliarge. 

(a)  Whether  or  not  snch  a  creditor  might 
haye  a  right  to  enforce,  by  appropriate  pro- 
ceedings, a  liability  for  obtaining  property  by 
falae  pretenses  or  false  repreaentationa,  such 
is  not  tiie  nature  of  the  present  case.  It  is  an 
effort  to  enforce  the  liability  based  on  contract 

(b)  Under  one  phase  of  the  evidence,  the 
charge  was  erroneous  in  that  it  excluded  from 
oonddermtion  the  principle  aborc  announced. 

(c)  The  error  does  noc  affect  the  whole  case; 
and,  in  reversing  the  judgment,  direction  is 
given  in  regard  to  reatnctlng  tlie  issaes  on  an- 
other trial. 

(d)  The  evidence  authorized  the  verdict  m  bo 
far  aa  It  found  certain  portions  of  the  prop- 
erty subject  to  the  plaintiff's  fi.  (as. 

[Ed.  Note.— For  other  cases,  see  Bankmptcy, 


ii7a*i 

Error  from  Superior  Court,  Tift  County; 
W.  E.  Thomaa,  Judge. 

Claim  case  by  J.  H.  Ford  and  others 
against  the  Blat^sbear  Manufacturing  Com- 
pany. Judgment  for  defendant,  and  claim- 
ants bring  error.   Reversed,  with  directions. 

On  July  4,  1906.  the  Blackshear  Mauu- 
factarlng  Company  obtained  several  personal 
Judgments  against  J.  H.  Ford.  During  the 
same  month  separate  executions  based  on  the 
several  Judgments  were  issued.  On  Novem- 
ber 10,  1006,  J.  H.  Ford,  on  bis  voluntary 
petition,  was  adjudicated  a  baukmpt  and  on 
the  15tb  day  of  June,  1909,  he  obtained  in 
the  court  of  bankruptcy  a  Judgment  discharg- 
ing him  from  all  debts  and  claims  provable 
under  the  bankruptcy  act  against  his  estate, 
which  existed  at  the  time  he  was  adjudicated 
a  bankrupt  On  July  29,  1910,  the  execu- 
tions above  mentioned  were  levied  on  a  tract 
of  land  comprising  a  farm,  and  also  on  sev- 
eral separate  lots  In  the  town  iHt  Ty  Ty,  Oa.. 
Thereafter  further  proceedings  under  the  ex- 
ecutions were  arrested  by  interpositioD  of 
a  claim  by  J.  H.  Ford  in  his  own  right  and 
as  agent  for  five  other  persons  designated 
by  name  and  declared  to  be  sul  Juris.  The 
claim  affidavit  spedOed  that  J.  H.  Ford 
claimed  one  undivided  sixth  interest  acquired 
after  his  discharge  in  bankruptcy,  and  that 
the  other  dalmants  were  owners  of  the  re- 
maining flvendxths  Interest  On  the  trial  of 
the  claim  case  a  verdict  was  returned  finding 
all  of  the  town  lots  subject,  and  one  undi- 
vided sixth  interest  in  tiie  &rm  subject,  and 
the  flve-stxtlui  Interests  In  the  farm  not  sub- 


ject Claimants  made  a  motion  for  a  new 
trial,  and  excelled  to  the  Judgment  denying 
the  motion.  The  other  material  tacts  appear 
in  the  ofdnion. 

J.  J.  Forehand  ft  Son  and  J.  B.  WllUam- 
aoji,  all  of  Sylvester,  tor  plalntiffiB  In  error. 
C.  W.  Fnlwood,  of  Tlfton,  and  Wilson,  Ben- 
nett &  Lambdin,  of  Waycross,  for  defendant 
In  error. 

ATKINSON.  J.  [1]  1.  One  ground  of  the 
motion  for  a  new  trial  complains  that  the 
court  refused,  on  motion,  to  direct  a  verdict 
lu  favor  of  the  claimants.  WhUe  9.  trial 
Judge  may,  within  the  restrictions  prescribed 
by  Civil  Code,  i  B3S1,  direct  a  verdict  this 
court  will  In  no  case  reverse  a  Judgment 
refusing  to  do  sa  Oreen  t.  Scarry,  184  Oa. 
482,  68  S.  B.  77. 

[2]  2.  Complaint  was  made,  in  another 
ground,  of  a  ruling  of  the  Judge  admitting  In 
evidence,  over  appropriate  objection,  a  des- 
ignated "commercial  report"  of  the  "financial 
condition  of  J.  H.  Ford,  the  defendant  in 
fl.  fa."  It  was  alleged  that  the  report  was 
fully  set  out  in  the  brief  of  evidence;  but 
neither  In  form  nor  in  substance  was  the 
document  set  out  in  the  ground  of  the  motion 
for  new  trial,  by  exhibit  or  otherwise.  Un- 
der these  circumstances,  this  ground  of  the 
motion  was  incomplete  within  itself,  and  In- 
sufficient to  present  any  question  for  deci- 
sion. Roberts  v.  Devane,  129  Oa.  604.  S9  S. 
E.  289. 

[3]  3.  J.  H.  Ford  was  the  defendant  in  & 
fa. ;  but  no  question  was  raised  as  to  his 
right  to  Interpose  a  claim,  or  as  to  the  rem- 
edy in  any  respect  For  titie  the  claimants 
relied  in  part  on  a  deed  executed  by  J.  H. 
Ford  to  Mr&  &  D.  Ford,  his  wif&  This  was 
attacked  by  the  plaintiff  as  fraudulent  on  the 
ground  that  It  was  a  mero  conveyance,  with- 
out consideration,  to  defeat  creditors.  To 
meet  this  attack  the  claimants  introduced 
evidence  tending  to  show  that  the  property 
was  purchased  with  money  of  the  wife,  that 
legal  title  was  taken  in  the  name  of  the  hus- 
band by  mistake,  and  that  before  the  plalu- 
titTs  Judgment  was  obtained  the  husband 
had  executed  a  deed  to  the  wife  lu  recogni- 
tion of  her  equitable  titie.  In  reply  the 
plaintiff  Introduced  further  evidence,  and 
contended  that  if  the  money  of  the  wife  paid 
for  the  land,  she  permitted  her  husband  to 
hold  the  l^al  titie  thereto  and  use  it  in  bis 
business  and  commercial  transactions  for  the 
purpose  of  obtaining  credit,  that  the  plain- 
tiff, without  notice  of  any  equity  of  the  wife, 
and  on  the  faith  that  the  property  belonged 
to  the  husband,  extended  credit  to  the  lat- 
ter, thereby  creating  the  debt  on  which  the 
Judgment  was  based,  and  that  under  such  cir- 
cumstances the  titie  of  the  wife  could  not 
be  asserted  against  plalntifT's  Jndgm^t. 
Concerning  these  contentions  the  Judge  deliv- 
ered a  concr^  charge,  instractiiig  tbe  Jury. 
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In  effect,  that  If  th^  shoald  find  tbat  the  deed 
was  based  on  a  raluable  consideratloa  and 
not  made  the  hasband  to  defeat  hla  credl- 
tora,  or,  it  he  had  each  intention,  the  Intent 
was  not  disclosed  to  the  wife,  the  verdict 
should  be  for  the  claimant,  unless  they 
should  further  find  that,  although  the  wife 
was  the  owner  of  the  land,  she  ceTertheless 
permitted  the  husband  to  hold  the  same  in 
his  own  name  as  a  basis  for  credit  in  the 
conduct  of  Ms  business  and  commercial 
transactions,  and  the  plaintiff,  without  notice 
that  she  was  the  owner,  extended  the  hus- 
band credit  on  the  faith  that  his  apparent 
ownership  was  real,  in  which  latter  event 
the  property  should  be  held  subject  The 
claimants  excepted  to  the  charge  on  account 
of  the  qualification  contained  in  the  last 
part,  urging  as  ground  for  exception  that,  as 
under  the  undisputed  eridence  the  husband 
had  executed  the  deed  to  the  wife  before 
the  plaintiff  obtained  Judgment,  and  assum- 
ing the  deed  to  hare  been  executed  in  good 
faith,  and  upon  a  valuable  consideration,  as 
hypothesized  by  the  Judge  in  his  cliarge,  the 
wife  thereby  acquired  legal  title,  which 
would  prevail  in  the  contest  with  tiie  judg- 
ment creditor. 

There  was  no  exception  on  the  ground  that 
the  charge  was  otherwise  contrary  to  the 
evidence.  Under  this  criticism  of  the  charge, 
the  question  Is  not  one  of  mere  comparison 
of  equities  between  the  Judgment  creditor  and 
the  person  holding  the  equitable  title.  Some 
of  the  cases  in  this  state  on  that  subject  are: 
Reed  V.  Holbrook,  123  Ga.  781,  61  S.  E.  720; 
Roberts  v.  Devane,  129  Ga.  604  (5).  605,  50 
S.  E.  280 ;  Kennedy  v.  Lee,  72  Ga.  39 ;  Goi^ 
man  r.  Wood,  68  Ga.  024;  Zlmmer  v.  Dans- 
by,  66  Ga.  79 :  Dill  r.  Hamilton,  118  Ga.  209, 
44  S.  R  989.  But  the  competition  Is  between 
a  Judgment  creditor  and  one  claiming  legal 
title  to  the  property,  the  latter  holding  under 
a  deed  executed  by  the  defendant  before 
judgment  was  rendered  against  him,  the  deed 
having  been  executed  in  recognition  of  a  pre- 
existing equitable  title  in  the  grantee,  arising 
from  the  fact  that  the  money  of  the  latter 
paid  for  the  land,  while  the  legal  title  was 
taken  in  the  name  of  the  grantor.  Cases  in 
which  the  competition  was  of  this  ctiaracter 
are:  Hunt  v.  Doyal,  128  Ga.  416.  57  S.  E. 
489;  Bell  T.  Stewart,  98  Ga.  669,  27  S.  E. 
163 :  Dodd  v.  Bond,  88  Ga.  355,  14  S.  E.  581. 
Under  the  principle  of  the  cases  last  cited, 
the  property  would  not  be  subject  to  the  Judg- 
ment if  there  were  nothing  more  than  the 
extension  of  credit  by  the  creditor  on  the 
faith  that  the  property,  which  was  apparent- 
ly that  of  the  debtor,  really  belonged  to  the 
wife.  But  if,  among  other  things,  It  further 
api>eared,  in  addition  to  the  extension  of 
credit  under  the  circumstances  enumerated, 
that  the  conduct  of  the  person  holding  the 
equity  tended  to  Induce  third  persons  er- 
roneously to  believe  that  the  property  was  in 
feet  the  property  of  the  husband,  as  It  ap- 
peared to       and  the  creditor,  upon  the 
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faith  of  the  property  being  that  of  the  hus- 
band, and  without  notice  of  the  outstanding 
secret  equity,  extended  credit  to  the  husband, 
and  thereby  suffered  loss,  the  holder  of  the 
title  would  be  estopped  from  asserting  It 
against  the  Judgment  obtained  by  the  credi- 
tor. This  Is  the  doctrine  of  the  Civil  Code, 
I  4419,  and  is  recognized  In  the  cases  last 
above  cited.  See,  also,  6  Blgelow  on  Estoppel 
(6th  Ed.)  624.  The  portion  of  the  charge  ex- 
cepted  to  did  no  more  than  apply  the  doctrine 
of  equitable  estoppel.  In  substance,  it  mere- 
ly Informed  the  Jury  that  a  wife  could  not 
place  her  property  in  the  name  of  her  bus- 
band  to  be  used  by  him  for  the  purpose  of  ob- 
taining credit  in  his  bnsiness  or  commercial 
transactions,  and  after  he  had  Induced  a 
third  person,  without  notice  of  her  equity,  to 
make  advancements  to  him  on  the  faith  that 
the  property  was  his  own,  then  take  bac^ 
the  property  from  the  husband,  leaving  the 
debt  unsatisfied.  As  the  estoppel  is  based  on 
the  acts  and  conduct  of  the  wife  in  aiding 
her  husband  to  procure  credit,  it  would  be 
operative  against  the  legal  as  well  as  the 
equitable  estate.  The  question  as  to  whether 
In  fact  the  property  was  bought  with  the 
money  of  the  wife  and  the  title  taken  In  the 
name  of  the  husband,  or  whether  It  was  the 
property  of  husband  and  was  conveyed  to  the 
wife  for  the  purpose  of  delaying  or  defraud- 
ing creditors,  was  also  involved  In  the  case, 
and  was  submitted  to  the  Jury  by  the  Judge 
in  bis  charge,  and  no  exception  was  taken. 

[4]  4.  The  court  further  instructed  the 
Jury:  "If  you  should  believe  from  the  evi- 
dence that  the  defendant,  J;  H.  Ford,  now 
one  of  the  claimants,  represented  the  prop- 
erty as  belonging  to  him,  and  that  upon  the 
faith  of  his  apparent  ownership  the  plalntUF 
In  fi.  fa.  extended  credit  to  him,  bnt  that 
his  deceased  wife's  money  paid  for  the  prop- 
erty, and  that  it  therefore  belonged  to  her. 
and  that  under  the  circumstances  In  the  case 
the  deceased  wife  would  not  be  estopped 
from  setting  up  her  title  to  the  property,  but 
that  defendant  represented  said  property  as* 
twlonging  to  him  as  a  basis  of  credit  from 
the  plaintiff  aforesaid,  it  would  then  be  your 
duty,  should  you  so  believe,  to  find  the  in- 
terest of  the  claimant  J.  H.  Ford  subject, 
although  the  interest  of  the  other  claimants 
would  not  be  subject"  The  plaintiff  ob- 
tained several  Judgments  against  J.  H.  Ford, 
In  suits  upon  promissory  notes  given  to  cover 
the  purchase  price  of  certain  fertilizers, 
which  had  been  sold  to  him  by  plaintiff  on 
open  account  Before  Judgment  the  defend- 
ant held  title  to  the  land  in  dispute,  and 
made  conveyance  under  circumstances  dl»- 
cussed  in  the  third  division  of  this  opinion. 
More  than  four  months  after  Judgment  the 
defendant  was  adjudicated  a  Imnkmpt  and 
discharged  in  bankruptcy.  The  plaintiff's 
Judgments  were  duly  scheduled  in  the  peti- 
tion in  bankruptcy.  Subsequently  to  the 
adjudication  In  tuiDkruptcy  the  defendant*B 
wif^  to  whom  he  had  conv^red  the  property 
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beforo  tbat  adjudication,  died,  leaving  J.  H. 
Ford  as  one  among  her  nix  heirs  at  law. 
It  was  by  virtae  of  being  such  heir  at  law 
that  J.  H.  Ford  claimed  one  nndlvlded  sixth 
Interest  in  the  property  In  dl^ut^  and  npon 
such  basts  he  Insisted  that  It  was  acquired 
after  the  discharge  In  bankruptcy,  and  was 
never  affected  by  plaintiff's  Judgments.  The 
evidence  did  not  demand  'a  verdict  against 
the  contention  that  It  was  after-acquired 
property;  and  the  plaintiff  contended  that, 
conceding  it  to  be  snch,  It  was  subject  to  the 
lien  of  the  Judgments,  because  the  debt  on 
which  the  Judgments  were  based  was  a  lia- 
bility for  obtaining  proper^  under  false 
pretenses  and  fitlse  representations,  and  there- 
fore was  Included  In  exception  2,  or  exception 
4,  of  paragraph  17  (a)  of  the  bankruptcy  act 
of  1S9S  (Act  July  1.  1898,  c.  641,  30  Stat.  650 
[U.  S.  Comp.  SL  1901,  p.  84281),  as  amend- 
ed by  the  act  of  1903  (Act  Feb.  5,  1903,  c. 
487,  fi  6,  82  Stat.  798  [U.  S.  Comp.  St  Supp. 
1911,  p.  1496]).  The  cha^e  quoted  above 
seems  to  have  adopted  the  view  of  the  plain- 
tiff on  this  subject,  and  to  have  affected  the 
verdict,  which  was  in  favor  of  the  remaining 
heirs  at  law  of  Mrs.  Ford,  relatively  to  the 
t&tm  tiltct,  but  found  X  H.  Ford's  interest 
subject  The  town  lota  stood  on  a  different 
footing,  as  there  was  no  evidence  to  show 
an  implied  tmst  in  Mrs.  Ford  relatively  to 
them ;  it  only  being  contoided  by  claimants, 
according  to  the  testimony  of  3.  B.  Ford,  that 
she  loaned  him  the  money  with  which  to 
pay  for  them,  and  that  he  bought  the  prop- 
erty and  took  the  deeds  in  his  own  name. 
The  entire  Interest  in  the  town  lots  was 
found  subject  Error  was  assigned  upon  the 
charge  above  quoted,  upon  the  ground  that  it 
excluded  from  consideration  claimants'  con- 
tention that  the  sixth  Interest  claimed  by  J. 
H.  Void  was  after-acquired  property  and  un- 
affected by  the  plalntUTs  Judgments  as  above 
stated.  Error  was  also  assigned  upon  a 
refusal  of  a  request  to  charge,  embodying  the 
same  question.  They  need  not  be  treated 
separately. 

The  plaintiff's  debt  was  provable  In  bank- 
ruptcy under  section  6S  (a)  of  the  bankruptcy 
act  of  1898  Stat  662,  1  Fed.  Stat  Ann. 
Sotv.  1012,  p.  768),  and  disdiargeable  vadvt 
sectkm  17  (lO  of  that  act  as  amended  by  the 
act  of  1908  (82  Stat  798,  1  Fed.  Stat  Ann. 
Supp.  1912,  p.  768;  TIndle  t.  Blifcett,  206  tJ. 
8.  188,  27  Sup.  Ot  498,  61  li.  Bd.  7«2,  and 
dtatlfuis),  unless  It  fell  within  one  of  the  ex< 
ceptions  therein  set  fbrtb.  It  was  omtended 
by  ooonsel  for  the  plahitlff  that  It  fdl  wltii- 
in  exception  4  or  exception  2.  The  debt  bad 
no  reference  to  fraud,  etc.,  while  Ford  was 
"acting  as  an  officer  or  in  any  fiduciary  ca- 
pacity," and  could  not  be  Included  in  excep- 
tion 4.  Tatnm  r.  Leigh,  186  Ga.  791  (6).  792. 
72  &  B.  286,  Ann.  Oa&  1912D,  216.  Did  it 
fall  within  en^tion  2  ot  section  17  (a)  of 
tiie  set  as  amended?  Before  amendment  that 
provision  of  the  act  exceed  provable  debts, 
ezGept  Judgments  in  actions  for  fraud  or 


obtaining  property  by  false  representations  or 
false  pretenses.  This  contemplated  Judgments 
based  on  no  less  than  actual  fraud.  Moody 
V.  Muscogee  Mfg.  Co.,  134  Ga.  721  (4),  733, 
68  S.  E.  604,  20  Ann.  Cas.  301;  Forsyth  v. 
Vehmeyer.  177  U.  S.  177,  20  Sup.  Gt  623,  44 
L.  Ed.  723.  In  the  latter  case  It  was  held: 
"A  representation  as  to  a  fact,  made  know- 
ingly, falsely,  and  frauduloitly,  for  the  pur* 
pose  of  obtatailng  money  from  another,  and 
by  means  of  which  such  mon^  Is  obtained, 
creates  a  debt  by  means  of  a  fraud  Involving 
moral  turjdtnde  and  Intentiimal  wrong,  and 
such  debt  Is  not  discharged  by  a  discharge  In 
bankruptcy."  The  case  before  the  court  was 
a  suit  upon  a  Judgment  The  state  court  bad 
ruled  that  the  action  was  for  the  tort ;  and 
In  rendering  t3ie  decision  the  Supreme  Court 
declared:  "Where  the  state  court  baa  de- 
cided that  the  action  was  for  fraud  and  de- 
ceit and  has  held  that  in  order  to  hara 
maintained  such  actlm  the  fraud  must  bare 
been  proved  as  laid  In  the  dedaration.  It 
must  be  assumed  that  the  verdict  and  Judg- 
ment in  that  action  were  obtained  only  upon 
proof  and  a  finding  by  the  Jury  of  the  fact 
of  the  fraud."  In  Tindle  v.  Blricett  supra, 
it  was  held :  "Wbere  a  claim  Is  founded  up- 
on an  open  account  or  upon  a  contract,  ex- 
press or  implied,  and  can  be  proved  under 
section  63  (a)  of  the  bankruptcy  act.  If  the 
claimant  chooses  to  waive  the  tort  and  take 
his  place  with  the  other  creditors,  the  claim 
Is  one  provable  under  the  act  and  barred  by 
the  discharge."  Since  the  amendment  of  1903 
it  has  been  held  that:  "Proof  of  a  claim  In 
bankruptcy  as  one  upon  contract,  and  par- 
ticipation in  the  distribution  arising  from  a 
composition  with  creditors.  Is  not  a  bar  to 
an  action  for  deceit  in  obtaining  on  credit, 
by  false  reports  to  a  commercial  agency,  the 
goods,  the  price  of  which  formed  the  basis 
of  such  claims."  Friend  v.  Talcott  228  TJ.  S. 
27,  33  Sup.  Ct  605,  57  h.  Ed.  718.  These 
cases,  and  many  others  which  might  be  cited. 
In  determining  whether  a  debt  falls  within 
the  exceptions  enumerated  in  section  17  (a) 
generally  consider  whether  the  action  was 
fbr  the  tort  or  on  the  contract  On  general 
principles,  where  transactions  partake  of  the 
nature  both  of  tort  and  of  contract,  the  party 
injured  may  waive  the  tort  and  sue  on  the 
contract  In  Tindle  v.  Blrkett,  supra, 
where  the  Injured  person  sued  on  the  con- 
tract rather  than  on  the  tort,  it  was  held 
Uiat  the  Judgment  rendered  In  such  case 
was  4iot  for  the  fraud,  and  did  not  fall  with- 
in one  of  the  exceptions.  The  amendmoit  of 
190S  was  in  the  Interest  of  creditors;  it 
dlqdaced  the  words,  "Judgm«tts  in  actions 
for  fraud  or,**  and  substltnted  the  words, 
liabilities  for."  The  exception  before  amend- 
ment dlschai^ed  the  bankrupt  from  all  his 
provable  debts  exc^  such  as  '*are  Judg- 
ments in  actions  for  fraud  or  obtaining  prop- 
er^ by  false  represoitations,  or  for  willful 
and  malicious  injuries  to  the  person  or  prop- 
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erty  of  another."  After  amendment  it  dis- 
charged the  bankrupt  from  all  provable 
debts  except  such  as  "are  Uabilltiea  for  ob- 
taining property  by  false  pretenses  or  false 
representations,  or  for  willful  and  malicious 
Injuries  to  the  person  or  property  of  another, 
or  for  alimony  due  or  to  become  due,  or  for 
maintenance  or  support  of  wife  or  <dilld,  or 
for  seduction  of  an  unmarried  female,  or  for 
criminal  conversation."  Under  the  amend- 
ment, in  order  to  bring  existing  debts  with- 
in the  exception  which  would  prevent  it 
from  being  discharged.  It  was  no  longer  nec- 
essary that  It  should  be  a  Judgment  for  fraud, 
but  it  would  fall  within  the  exception  if  it 
were  a  liability  for  obtaining  property  under 
false  pretenses  and  false  representations, 
which  in  law  would  amount  to  actual  fraud. 
The  plaintiff's  Judgment  Is  founded  on  con- 
tract Where,  instead  of  enforcing  the  liabil- 
ity based  on  fraud,  the  creditor  still  Insists 
on  enforcing  a  Judgment  on  the  contract  as 
to  after-acquired  property,  the  debtor's  dis- 
charge in  bankruptcy  is  effective.  The  Judge 
committed  error  In  hie  charge  above  set 
fortti,  In  that  it  excluded  from  the  consid- 
eration of  the  Jury  tliat  part  of  the  claim- 
ant's case  referred  to  In  Me  assignment  of 
error,  and  also  in  failing  to  give  appropriate 
Instructions  on  the  subject  The  error,  how- 
ever, could  not  affect  the  verdict  relatively 
to  the  town  lots ;  and.  In  reversing  the  Judg- 
ment, direction  is  given  that  upon  another 
trial  the  issues  be  restricted  to  the  farm 
property.  The  evidence  authorized  the  ver- 
dict relatively  to  the  oUier  property  in  dis- 
pute. 

Judgment  reversed,  witb  directloiL  AU 
the  Justices  concur. 


TEDDER  V.  STATE.    (No.  6,089.) 
(Court  of  Appeals  of  Georgia.   Oct  21.  1913.) 

(8yU«bu$  fey  the  OowriJ 

Rbtiew  on  Appeal. 

The  court  committed  no  error  of  law,  and 
the  evidence  autborized  the  conviction  o{  the 
accused. 
Bnssell,  J.,  dissentiog. 

Error  from  Superior  Oourt,  Bibb  Gounty; 
H.  A.  Mathews,  Judge. 

Frances  Tedder  was  convicted  of  crime, 
and  brings  error.  Affirmed. 

John  B.  Cooper,  of  Macon,  tat  plalntlfl  in 
error.  John  P.  Boss,  8oL  Ool,  of  Uacon, 
for  the  State. 

BUSSELL,  J.  The  court  la  mtanimoiu  In 
the  opintou  that  thne  Is  no  merit  In  the  spe- 
cial grounds  of  error,  nor  any  in  the  excep- 
tions to  the  charge  of  the  oourt  A  majority 
of  the  court  are  of  the  opinion  that  the  evl- 
dwce  auth(»rized  the  conviction  of  the  aocua- 
ed.  In  my  opinion,  the  evidence  la  not  snffi- 


doit  to  point  conclusively  to  the  accused  as 
the  thief  or  as  a  participant  In  tlie  theft 
from  the  prosecutor. 
Judgment  affirmed. 

BUSSBLUX,  dissents. 


MYRICK  V.  STATE.    (No.  6,074.) 
(OHirt  of  Appeals  of  Georgia.   Oct  21,  1913.) 

(SyUabut  hy  Ocvrt,) 

1.  Ckiuinal  Law  (|  1168*)— Appbai*— Vkb- 
dict— eviuence. 

There  was  Bufficieut  evidence  to  authorize 
the  verdict,  and  this  court  has  no  power  to  di- 
rect a  new  trial  on  the  ground  that  the  verdict 
was  against  the  weight  of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Iaw.  Cent  Dig.  IS  3074-3083;  Dec  Dig.  | 
1159.*] 

2.  Cbiwcnai.  Law  {|  1060*>— Appeai>-Exc«p- 
tions— sufficibnct. 

A  general  exception,  that  an  act  of  tlie 
General  Assembly  "is  illegal  and  void  and  con- 
tains sabject-matter  not  expressed  in  the  cap- 
tion of  said  act"  is  too  indefinite  to  raise  a 
question  for  dec^ion. 

[Ed.  Note.— For  other  cases,  see  Crim-nal 
Law,  Cent  Dig.  §  2071;  Dec.  Dig.  |  1059.*] 

8.  CaiMiNAL  Law  (i  1179*)  — Appeal  — Dis- 

CBETIONABT    BmJNOS— SENTENCE. 

This  court  baa  no  aattiority  to  control  the 
discretion  of  a  Judge  of  the  superior  court  in 
reference  to  setting  aside  on  certiorari  a  sen- 
tence within  statutory  limits  Imposed  by  a  city 
court  in  a  criminal  case.  A  complaint  that  a 
sentence  within  legal  limits  is  tyrannical  and 
oppressive  is  one  that  can  only  be  addressed 
to  the  court  that  tried  the  case  or  to  the  supe- 
rior court  which  reviews  the  trial  on  certiorari. 

[Ed.  Noter-For  oUier  cases,  see  Criminal 
Law,  Cent  Dig.  1  8001;  DeciDig.  1 1179.«1 

Error  from  Superior  Court,  Bryan  County; 
W.  W.  Sheppard,  Judge. 

J.  T.  Myrick  was  convicted  in  a  city  court 
of  carrying  a  pistol  without  a  license,  and 
from  the  superior  court's  approval  of  the 
sentence  on  certiorari  brings  error.  Affirmed. 

J.  H.  Smith,  of  Eden,  for  plaintiff  in  er- 
ror. N.  J.  Norman,  SoL  Qol,  of  Savannah* 
for  the  State. 

fOTTLB,  J.  [1-t]  It  appears  from  tbe  rec* 
ord  and  the  bttef  that  tbe  plaintiff  in  oror 
was  a  white  man  with  a  wife  and  children. 
He  became  Involved  In  a  difficult?  with  one 
of  his  coualna  and  drew  a  pistol  on  him.  The 
cousin  did  not  instltate  the  prosecntlou,  but 
was  compiled  to  testify.  The  accosed  was 
convicted  d  carrying  a  pistol  without  a 
license,  bat  was  recommended  to  clemency  by 
the  Jury.  In  spite  of  this  recommendation 
and  the  elo^nent  plea  of 'Us  counsd,  which 
appears  In  the  record,  t2ie  court  Imposed  an 
nnamdltional  sentence  of  two  months  in  the 
chain  gang.  The  Judge  of  the  anperior  court 
aivEOved  tbe  sentence  on  certiorarL  It  la 
perhaps  true  that  the  sentence  was  nndolr 
severe,  but  tb%  Judgment  Imposed  wna  not  er- 
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roneouB,  and  the  authority  of  this  court  is 
limited  to  the  correction  of  errors  of  law. 
There  was  evidence  which  authorized  a  con* 
Tiction,  and  no  error  of  law  was  oommltted. 
Judgment  afflnned. 


BEDDINOFIBLD  v.  STATE.  (No.  5,057.) 
(Court  of  Appeal*  of  Georgia.   Oct.  21,  i»U.) 

(BifnaUu  Itp  tkt  Cowt.) 

1.  AS8Am.T  AND  BaTTEBT  (|  91*)— SHOOTHTO 
— SUFFICIBirOT  or  EVIDKIfCB— No  Ebbob. 

No  error  of  law  was  committed,  and  the 
evidence  authorized  tiie  verdict. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  f  186;  Dec.  Dig.  $  91.*] 

(Additional  SpUahiM  hy  Editorial  Stajf.) 

2.  Cbiuinai,  Law  (S  1172*)— Afpeai>-Habh- 
UBSs  Ebbob— Failubb  to  Instbcct. 

In  a  prosecutitni  for  aseanlt  wltli  intent  to 
murder,  uilure  to  instruct  that  accused  was 
not  guilty  of  such  offense  unless  actuated  by 
malice  and  intent  to  kill,  if  error,  was  harmless 
where  be  was  convicted  only  of  shooting  at  an- 
other. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f|  8128,  8164-8157,  8169-8168, 
S168;  Dee.  mi.  \  IITO.*] 

S.  Gbihihal  Law  1208*)— Apfba]>-Di8- 

CRBTIOn— PUniSHMKHT. 

The  trial  court's  exercise  of  discretion  in 
fixing  the  quantum  of  punishment  to  be  impos- 
ed witUn  the  statutory  limits  cannot  be  dis- 
turbed by  the  reviewing  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  8281-3287,  3289-3295; 
Dec  Dig.  {  120il*] 

4.  Assault  aad  Battbbt  (§  63*)— SHOOXino 

— Detbksk. 

In  a  prosecution  for  shooting  at  another,  it 
is  no  defense  that  accused  did  not  ^ow  the 
identity  of  the  person  at  whmn  he  shot. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Oent.  Dig.  |  89 ;  Dec.  Dig.  i  63.*] 

Eirror  from  Superior  Court;  BU)b  Ooonty; 
H.  A.  MathewB,  Judga 

Mallary  Beddlngfleld  was  convicted  of 
shooting  at  another,  and  brings  error.  Al* 
firmed. 

W.  D.  HicNell  and  C.  A.  Glawson,  both  of 
Macon,  for  plaintiff  In  error.  John  P.  Ross, 
Sol.  Gen.,  of  Macon,  for  the  State. 

POTTLE,  J.  The  accused  was  Indicted  for 
the  offense  of  assault  with  Intent  to  murder 
and  was  convicted  of  shooting  at  another, 
with  a  recommendatioD  to  mercy.  A  sentence 
of  one  year  In  the  penitentiary  was  Imposed. 
His  motion  for  a  new  trial  was  overmled, 
and  he  excepted. 

[1,2]  Complaint  la  made  In  the  motion 
that  the  court  failed  to  charge  that  the  ac- 
cused would  not  be  guilty  of  assault  with  in- 
tent to  murder,  unless  he  was  actuated  by 
malice  and  Int^ded  to  kill  the  person  shot 
Since  the  accused  was  not  convicted  of  as- 
sault with  Intent  to  murder,  we  need  not  ex- 
anaine  the  record  to  ascertain  whether  this 
asslfnunmt  of  error  la  well  founded. 


The  only  other  special  complaint  in  the 
motion  for  a  new  trial  Is  that  the  court  Ig- 
nored the  recommendation  of  the  Jury  and 
Impoeed  a  sentence  which  was,  in  view  of  the 
evidence  too  severe. 

[3]  It  has  been  many  times  held  t>oth  by 
the  Supreme  Court  and  this  court  that  the 
quantum  of  punlsbm^it  to  be  imposed  within 
the  statutory  limits  Is  a  matter  absolutely 
within  the  discretion  of  the  trial  judge,  and 
that  the  reviewing  court  cannot  interfere. 

Counsel  for  the  accused  earnestly  argued 
that  the  verdict  Is  without  evidence  to  sup- 
port It  The  person  shot  was  the  neighbor 
of  the  accused  and  on  friendly  terms  with 
him.  It  is  apparent,  from  the  testimony, 
that  when  the  pistol  was  fired  the  accused 
did  not  know  that  he  was  shooting  at  his 
D^ghbor.  The  theory  of  the  defense  was 
that,  hearing  a  noise  in  the  yard  and  sup- 
posing some  one  was  attempting  to  steal 
ducks  which  belonged  to  him,  the  accused 
got  his  revolver,  came  oat  on  the  porch, 
which  was  12  or  14  inches  above  the  ground, 
saw  his  dn<^  running  about  in  the  yard 
some  16  or  20  ftet  away,  and  fired  into  the 
ground.  Hie  person  shot  was  in  bis  own  lot 
adjoining  that  of  the  accused,  had  Just  driven 
his  automobile  to  Us  garage,  and  was  in  about 
the  colter  of  bla  lot  There  was  a  fence  be- 
tween the  two  lota  and  the  moon  was  a^Un- 
Ing  bristly,  bo  l^t  a  person  could  be  recog- 
nized at  a  distance  of  100  yards  away.  The 
contentl(m  of  the  accused  ^  that  he  did  not 
shoot  at  any  person,  but  that  one  of  the  bul- 
lets in  some  way  was  deflected  so  aa  to  go 
throi^  a  crack  in  the  fence  and  strike  the 
person  who  was  shot 

[4]  It  is  tme^  as  contended  by  bis  coansel, 
thwe  Is  no  posittve  evidence  that  the  accused 
Intentionally  shot  at  the  person  who  was 
stmd:  by  the  bullet;  but  the  circumstances 
w&e  such  as  to  authorise  a  finding  by  the 
Jury  that  the  accused  did  shoot  at  the  per- 
son who  was  struck  by  the  bullet,  evidently 
sui^oslng  this  person  was  attempting  to  steal 
his  ducka  The  occurrence  was  extremely 
unfortunate,  and,  as  stated  above,  It  is  ap- 
parent that  tbe  accused  did  not  intend  to 
shoot  his  neighbor,  but  he  bad  no  right,  un- 
der the  law,  to  shoot  at  anybody  simply  be- 
cause he  thought  an  effort  was  I>elng  made 
to  steal  his  ducks.  Juries  have  a  right  to 
deduce  reasonable  conclusions  from  proved 
facts ;  and  when  It  appeared  that  on  a  bright 
moonlight  nl^t  a  person  was  shot  by  the 
accused  at  a  distance  where  he  could  have 
been  easily  seen,  and  from  a  position  from 
which  he  could  have  been  hit  If  shot  at,  tbe 
Jury  were  authorized  to  reject  the  theory  of 
accidental  shooting  set  up  by  the  defense,  es- 
pedally  when  this  theory  Involved,  as  it  did, 
the  unreasonable  conclusion  that  the  bullet 
struck  the  ground  and  was  then  deflected 
through  a  crack  in  tbe  fence.  Based  upon 
the  presumption  of  law  alone,  which  Is  a  rule 
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of  evidence,  that  a  man  Intends  the  natural 
consequences  of  bis  act,  the  Jury  had  the 
right  to  conclude  that  the  shooting  was  in- 
tentlonaL  Hence  It  was  entirely  Immaterial 
whether,  at  the  time  the  shot  was  flred,  the 
accused  knew  the  identity  vt  the  person  at 
whom  he  shot 
Jadgmoit  afflrmed. 


BROWN  GUANO  CO.  v.  COKEB. 
(No.  4,731.) 
(Court  of  Appeals  of  Georgia.   Oct  21,  1913.) 

(SyiUthuM  &y  tk«  Court.) 

1.  ExBctmoH  (S  177*>— Action  oif  Fobthcou- 

INQ  BonD—DSFENSB. 

Where  an  execution  against  two  persons 
was  levied  on  personal  property  In  the  posses- 
sion of  one  of  them,  who  thereupon  filed  an  af- 
fidavit of  illegality,  and  gave  a  forthcoming 
bond,  it  was  a  good  defense  to  an  action  on  the 
bond  that  the  issue  made  by  the  affidavit  of  il- 
legality was  adjudicated  in  favor  of  the  affiant, 
and  that  the  property  in  question  was  the  prop- 
er^ of  that  defendant  and  not  of  the  other  de- 
fendant in  the  execution. 

rEd.  Note.— For  other  .casM,  see  Execution, 
CenL  Dig.  H  381,  460-465;  T>ec.  Dig.  {  177. 'J 

2.  EzzcunON  (I  222*)  —  Saix  —  ADVBKTiaE- 

IfSNI. 

The  adverUsement  of  sale  of  the  property 
levied  on  was  a  BUbstantial  compliance  with 
section  S062  of  the  Civil  Code  1910,  providing 
the  manner  in  wtiicb  sheriff's  sales  shall  be  ad- 
vertised. 

[Ed.  Note.— For  other  casM,  see  Execution, 
Cent.  Dig.  |{  629-633 ;  Dec/Dig.  t  222.*] 

(Additional  Syllabtu  by  Editorial  Staff.) 
8.  Execution  (S  177*)— Aotion  on  Forxh- 
coHiNo  Bond— BuBDEN  of  Pboof. 

While,  in  an  action  on  a  forthcoming  bond, 
the  title  to  the  property  levied  on  under  the 
execution  is  not  involved,  plaintiff  has  the  bur- 
den of  proving  not  only  a  breach  of  the  bond, 
but  that  such  breach  has  caused  damage  to 
him. 

[Ed.  Note.— For  other  cases,  see  Ekecntion, 
Gent  Dig.  Si  381,  469-465;  De&  Dig.  {  177.*] 

Error  from  City  Court  of  Dawson ;  M.  C 
Edwards,  Jndse. 

Action  by  the  Brown  Onano  Company,  for 
use  of  A.  J.  Hill,  against  Mrs.  F.  C.  Coker. 
Judgment  for  defendant,  and  plaintiff  brings 
error.  Reversed. 

The  Brown  Guano  Company,  for  the  use  of 
A.  J.  Hill,  foreclosed  a  crop  mortgage  against 
F.  0.  Coker  and  Mrs.  F.  C.  Coker.  Upon  the 
levy  of  the  fl.  fa.  the  defendant  Mrs.  Coker 
filed  an  affidavit  of  Illegality,  and  gave  to 
the  levying  otHcer  a  forthcoming  bond.  Suit 
for  a  breach  of  the  bond  was  brought  against 
the  principal  and  the  surety.  Mrs.  Coker  an- 
swered, denying  liability,  and  by  an  amend- 
ment to  her  answer  alleged  that,  when  the  fl. 
fa.  was  levied  upon  the  property  mentioned 
In  the  bond,  she  filed  an  affidavit  of  illegality, 
alleging  that  she  did  not  owe  the  debt,  and 
gave  the  bond  sued  on,  and  retained  tbe  prop- 
erty, and  that  tbe  issue  upon  the  affidavit  of 
Illegality  was  found  In  her  faror,  and  a  final 


judgment  entered  accordingly,  that  the  prop- 
erty levied  n[>on  was  her  Individual  property, 
and  F.  C.  Coker  had  no  Interest  in  it,  and 
that  being  a  party  to  the  execution,  she  could 
not  file  a  statutory  claim,  and  she  prayed 
that  her  title  to  the  property  be  adjudicated 
In  this  suit  A  general  demurrer  to  tbe 
amendment  was  overruled. 

The  plaintiff  offered  in  evidence  "tbe  offi- 
cial newspaper  file  of  Terrell  county,  contain- 
ing the  issues  of  the  Dawson  News"  in  which 
appeared  the  following  advertisement  once 
a  week  for  four  weeks  preceding  the  day  of 
sale  named  therein:  "Sheriff's  Sal&  Georgia, 
Terrell  County.  Will  be  sold  on  the  first 
Tuesday  In  June  next  at  public  outcry,  at 
the  courthouse  in  said  county,  within  the 
legal  hours  of  sale,  to  the  highest  bidder  for 
cash,  the  following  described  property:  800 
bushels  of  corn,  more  or  less,  500  pounds 
of  fodder,  more  or  less,  120  bushels  of  cot- 
ton seed,  more  or  less,  6,000  pounds  of  hay, 
more  or  less,  and  8  bushels  of  peas.  Said 
property  will  be  sold  by  sample  and  de- 
livered where  now  located  on  the  E.  E. 
Moran  estate  In  the  fourth  district  of  Ter- 
rell county,  Georgia.  Said  property  levied 
on  as  the  property  of  F.  C.  Coker  to  satisfy 
a  mortgage  fi.  fa.  Issued  from  the  city  court 
of  Dawson,  said  county,  in  favor  of  the 
Brown  Guano  Company,  for  use  of  A.  J.  Hill. 
This  April  7,  1912.  U.  G.  HUl,  Sheriff." 
This  adrerdsement  was  objected  to  by  the 
defendant  on  the  ground  that  It  was  an  "in- 
valid and  insufficient  advertisement"  ^e 
trial  Judge  sustained  the  objection,  and  ex- 
cluded the  advertisement  The  plain  tiff  prov- 
ed the  value  of  the  property  levied  upon, 
that  It  was  turned  over  by  the  levying  officer 
to  Mrs.  Coker  npcm  the  ^vlng  of  the  forth- 
comii^  bond,  and  that  the  proper^  was  not 
produced  on  the  sale  day.  No  demand  for 
the  property  was  shown.  At  the  conclusion 
of  the  evldoKe  the  court  awarded  a  turaanlt. 
Error  la  ^*f*f^^fA  as  to  each  of  the  mllngB 
stated. 

H.  A.  WUklB»m  and  H.  J.  Teonuma,  botb 
of  DawBon,  fbr  plalntifl  in  error.  J.  O.  Vax^ 
and  W.  H.  Onrr,  boUi  of  Dawsra,  for  defo^- 
ant  In  error. 

HILL,  a  J.  (after  stating  the  facts  as 
above).  [1.  3]  1.  The  trial  Judge  did  not  err 
in  overruling  the  demurrer  to  the  amendmeot 
to  the  answer.  While  the  general  rule  is 
that  in  suits  on  forthcoming  bonds  the  title 
to  the  property  levied  upon  Is  not  Involved, 
yet  it  1b  Incumbent  upon  the  plaintiff  to 
prove  not  only  a  breach  of  the  bond,  but  al- 
so that  the  breach  has  resulted  in  damage 
to  him.  "In  order  for  a  levying  offlCM  suing 
for  the  use  of  a  plaintiff  In  fi.  fa.  on  a  forth- 
coming bond  to  recover,  he  must  show  both 
breach  and  damage."  Breach  of  the  bond  is 
^own  by  pnxtf  that  the  property  vas  not 
delivered  at  tbe  time  and  ptaoe  df  sale. 
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Grace  v.  Flnleyson,  10  Ga.  App.  480,  73  S.  E. 
C80.  Tbe  defendant  would  have  the  right 
to  Bhow  that  the  breach  of  the  bond  did  not 
resnit  in  damage  to  the  plaintiff,  for  tbe  rea- 
son that  the  property  levied  upon,  and  for 
the  forthcoming  of  which  the  bond  was  giv- 
en, did  not  belong  to  the  defendant  in  execu- 
tion, but  did  belong  to  the  principal  obligor 
in  tbe  bond.  In  Williams  t.  Herrlngton,  12 
Ga.  App.  76.  7e  S.  G.  757,  It  waa  held,  with 
reference  to  the  foreclosure  of  tbe  lien  of  a 
laborer  on  logs  hauled  by  him  for  another, 
tbat,  "where  an  execution  Issued  upon  such 
a  lien  foreclosure  la  levied  vpon  lumber  in 
the  possession  of  a  person  other  than  the 
one  for  whom  the  logs  were  hauled,  the  giv- 
ing by  such  a  person  of  a  forthcoming  bond 
to  produce  the  property  at  tbe  time  and 
place  of  sale  does  not  estop  blm,  when  suit 
ts  brought  ufion  the  bond,  from  asserting 
tbat  at  the  time  the  execution  waa  issued 
and  the  levy  was  made  he  was  -  tbe  owner 
of  the  properly  levied  upon."  See,  also, 
Ijackey  v.  Mlze,  75  Ga.  602,  and  Jones  v. 
Splllers,  9  Ga.  App.  473,  71  S.  E.  777. 

[2]  2.  Tbe  advertisement  of  tbe  sale  of 
the  property  levied  upon,  which  was  exclud- 
ed from  evidence,  was  a  sabatantial  compli- 
ance with  the  GivU  Code  (1910),  i  0062. 
which  provides  the  manner  In  which  the 
sherUTs  advertisements  ^11  be  made.  It 
does  not  Appear  ftom  the  record  that  any 
spedflc  objection  was  mads  to  tbe  advotlse- 
ment;  die  ground  of  objecUon  stated  is 
merely  that  It  was  "an  Invalid  and  Insuffl- 
dent  advertisement**  Counsel  in  the  argu- 
ment before  ns  urged  the  objection  tbat  no 
defendant  Is  named  in  the  advertisement, 
whereas,  the  statute  provides  that  tbe  ad- 
Tortlsement  must  make  known  the  irialntiff 
and  the  defendant,  and  that  it  Is  further 
defecti^  because  it  states  that  the  pnverty 
"will  be  acAA  by  sample  and  deUmed  where 
DOW  located  on  tbe  B.  B.  Jloran  estate  In  the 
fourth  district  of  Terrell  county,  Georgia." 
An  Inspection  of  the  advertisem»t  will 
show  that  the  first  objection  certainly  was 
not  good,  for  it  is  distlnctiy  stated  in  the 
advertisement  that  the  property  was  levied 
on  "as  the  property  of  F.  0.  Coker  to  satisfy 
a  mortgage  fl.  fa.  issued  from  the  city  court 
of  Dawson,  said  county,  in  favor  of  tbe 
Brown  Guano  Company,  for  use  of  A.  J. 
Hill,"  The  only  inference  from  this  state- 
ment is  that  F.  G.  Coker  was  defendant  In  fl. 
fa.  A  sufficient  description  of  the  property 
and  its  location  Is  given  In  the  advertise- 
ment, and  we  do  not  know  of  any  valid 
reason  why  the  property  could  not  have 
been  sold  by  sample  and  subsequently  de- 
livered where  located  as  described  In  the  ad- 
vertisement Civil  Code  (1910)  8  6060.  We 
think,  therefore,  that  the  court  erred  in 
ruling  out  the  advertisement  With  this  ad- 
vertisement in  evidence,  and  with  the  other 
evldenctf  offned  by  the  plaintiff,  the  ques- 


tions of  breach  and  damages  should  have 
been  submitted  to  the  Jury  for  determina- 
tion, and  not  decided  by  tbe  court  as  a  mat- 
ter of  law. 
Judgment  reversed 


HADDON  V.  STATE.   (No.  C.OSl.) 
(CJourt  of  Appeals  of  Georgia.    Oct  21,  1913.) 

fSyllahiM  by  <A<  Court.) 
Cbiuinal  Law  (i  1092*)— AffeaIi— Bill  or 
Exceptions— Dismissal. 

Tbe  bill  of  exceptions  in  this  case  was 
certified  by  tbe  Judge  on  June  20, 1913,  and  was 
filed  in  the  oHice  oi  the  clerk  of  the  trial  court 
on  July  7,  1913.  Not  having  been  filed  within 
16  days  from  tiie  time  of  the  certificate  of  the 
judge,  in  compliance  with  the  mandatory  terms 
of  the  BtatQte,  the  writ  of  error  must  be  dis- 
missed. CivO  Code  1910,  l"  6167 ;  Goodin  v. 
Mills,  137  Ga.  282,  73  S.  E.  399 :  Woods  v. 
State,  11  Ga.  App.  383,  76  S.  E.  491,  and  cita- 
tions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  11  2803,  2829,  2834-2861, 
2919 ;  Dec.  Dig.  |  1092.*] 

Error  from  Superior  Court,  Effingham 
County ;  W.  W.  Shex«)ard,  Judge. 

A.  BL  Haddon  was  convicted  of  crime,  and 
brings  error.  Writ  of  error  dismissed. 

J.  H.  Smith,  of  Eden,  for  plaintiff  in  er- 
ror. B.  W.  Sheppard,  Sol.,  of  Gnyton,  and  N. 
J.  Norman,  SoL  Oen.,  of  Savannah,  Cor  the 
State. 

HlUi)  0.  i.   Writ  of  error  dismissed. 


JONES  V.  MAYOR,  ETC.,  OF  OABROLL- 
TON.    (No.  5,099.) 

(Court  of  Appeals  of  Georgia.   Oct  21,  1918.) 
fayttahut  by  the  €ourt} 

1.  MUITIOIFAL  COBPOBATIONS  Q  642*)— VIO- 
LATION or  OBniNANOEa— AffeaXi— OsaniBiL- 
ITT  OF  Witnesses. 

Tbe  reviewiDK  court  will  not  attempt  to 
pass  upon  the  credibili^  of  witnesses  in  a  pros- 
ecution for  keeping  intoxlcatiax  liquors  on 
band. 

[Ed.  Note..— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  Ii  1412-1415;  Dec 
Dig.  I  642.*] 

2.  Municipal  Cobpobations  (i  640*)~Vio- 

LATION   OF  0BDINANC£S— TaiAL— CKEDIBIL- 

iTT  OF  Witnesses. 

In  a  prosecution  for  keeping  Intoxicating 
liqnors  for  sale  in  violation  oi  a  municipal  or- 
dinance, the  mayor  is  authorized  to  credit  one 
witness,  rather  than  any  number  of  witQesses 
who  may  contradict  bis  testimony,  and  notwith- 
standing any  efforts  to  Impeach  him. 

[Ed.  Note.— For  other  caset  aee  Mnnldpal 
Corporations,  Gent  Dig.  |  1410;  Dec  Dig.  f 
040.*] 

3.  Sufficiency  of  EvmsNOE. 

There  was  evidence  suffident  to  aothorize 
the  conviction  of  the  accused  in  the  municipal 
court,  and  the  judge  of  the  superior  court  did 
not  abuse  his  discretion  In  refusing  to  sanction 
the  writ  of  certlorsri. 
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Error  from  Superior  Court,  Carroll  Coun- 
ty; R.  W.  Freeman,  Jndge. 

Geo.  Jones  was  cx)nTlcte<3  of  violating  a 
municipal  ordinance  prohibiting  the  keeping 
of  intoxicating  Uquors  for  sale,  and  from  the 
refusal  of  the  8ui>ertor  court  to  sanction  a 
writ  of  certiorari  brings  error.  Affirmed. 

Boykin  &  Boykln,  of  OarroUton,  for  plain- 
tUE  la  error.  J.  O.  New^  of  Carrollton,  for 
defendant  in  error. 

BUSSELLs  J.   Judgment  affirmed. 


ROCHELLE  GIN  &  COTTON  CO.  v.  FISH- 
ER.   (No.  6,015.) 
(Coart  of  Appeals  of  Georgia.   Oct  21«  1913.) 

(SyUahv  1>9  tU  Oomrt) 

CtTSTOUB  AND  TJSAOES  ((  15*)— EVIDEITCE  (S 
448«>— Tbial  (S  266*)— Wabehouskmen  (j 
22*>— Pabod— Duty  to  Request  Instbuc- 
tions— conbtbtjction  of  contbact. 

This  case  is  controlled  by  the  ruling  of  the 

Supreme  Court  in  Hamilton  t.  Moore,  94  Ga. 

707.  10  S.  E.  993,  and  the  trial  Judge  did  not 

err  in  refusins  a  new  trial. 

(a)  The  evidence  was  sufficient  to  prove  the 
existence  of  a  custom  by  virtue  of  which  the 
defendant,  as  warehouseman,  undertook  to  in- 
sure  the  cotton  of  its  cnstomers. 

(b)  The  stipulation  in  the  warehouse  receipts 
delivered  to  the  plaintiff  by  the  defendant  as 
warehooseman,  that  the  cotton  was  "subject  to 
the  presentation  of  this  receipt  only,  the  payinx 
of  customary  expenses  and  advances,  acta  of 
fire  and  Providence  excepted,"  so  far  as  the 
same  related  to  "acts  of  fire  and  Providence," 
was  subject  to  explanation,  and  was  controlled 
by  proof  of  a  cnstom,  universally  recognized  In 
the  locality,  and  which  consequently  entered 
into  the  contract,  by  virtae  of  whicA  the  de- 
fendant undertook  to  Insure  all  cotton  depMlted 
in  its  wari^ouBe. 

(c)  In  the  aljaence  of  timely  and  appropriate 
requests,  directing  attention  to  those  features 
of  the  case  as  to  which  more  specific  instruc- 
tions were  desired,  the  charge  of  the  trial  judge 
fairly  presented  the  law  applicable  to  the  is- 
sues. 

(d)  The  jury  being  aathorized  to  find,  from 
the  evidence  as  to  custom,  that  the  defendant 
had  agreed  to  insure  the  cualntUTs  cotton  stor- 
ed In  its  warehouse,  which  was  destroyed  by 
fire,  it  was  Immaterial  whether  the  defendant, 
in  its  settlement  with  the  insurers  of  the  cot- 
ton in  its  warehouse,  acted  in  good  faith  and 
used  good  judgment  in  comnromlstng  any  of  the 
policies  of  insurance  covering  the  cotton.  The 
custom,  if  proved,  became  a  part  of  the  con- 
tract of  bailment,  and  it  thereby  became  the  du- 

gof  the  defendant,  as  warehouseman,  to  pay 
e  plaintiff  the  value  of  hia  cotton  in  ease  the 
cotton  should  be  destroyed  by  fire  while  in  the 
defendant's  warehouse,  even  if  the  defendant 
had  not  protected  itself  by  taking  out  insur- 
ance. 

(e)  Proof  of  negligence  on  the  part  of  the  de- 
fendant was  not  essential  to  a  recovery  by  the 
plaintiff,  and  it  is  entirely  immaterial,  under 
the  contract  as  proved  by  the  plaintiff,  whether 
the  defendant  was  negligent  or  not.  In  the  case 
of  Zorn  V.  Hannah,  106  Ga.  61-64,  31  S.  E. 
797,  proof  of  neKligence  was  necessary  because 
the  ncKligence  of  the  defendants  was  alleged  to 
be,  and  was,  the  essential  basis  of  the  plain- 
tiff's right  to  recover.  That  was  a  case  in 
which  the  plaintiff  was  seeking  to  recover  for 


the  failure  of  the  defendant  to  deliver  cotton 
which,  when  demanded,  could  not  be  found  in 
their  warehouse,  and  the  burden  was  upon  the 
defendants  to  present  such  a  reason  for  the 
disappearance  of  the  cotton  as  would  excuse 
their  failure  to  deliver.  In  the  present  case 
there  is  no  question  as  to  the  destruction  of 
the  cotton,  and  the  only  issue  is  whether  the 
defendant  bad  contracted  to  insure  the  plaintiff 
against  loss  in  the  event  his  cotton  was  de- 
stroyed by  fire. 

(f)  In  the  case  of  Atwater  v.  Hannah,  116 
Ga.  74S,  42  8.  E.  1007,  as  in  the  case  at  bar, 
the  action  was  to  recover  for  the  loss  of  cotton 
deposited  with  warehousemen  which  was  de- 
stroyed by  fire,  but  from  the  ruling  of  the  Su- 
preme Court  upon  that  portion  of  the  ware- 
house receipt  which  related  to  the  insurance  of 
the  cotton,  and  in  which  the  Supreme  Court 
held  that  the  "mere  statement  in  a  warehouse 
receipt  that  'all  cotton  stored  with  us  fully  in- 
sured' will  not  alone  constitute  a  contract 
•  *  •  requiring  the  warehouseman  to  insure 
the  cotton  of  his  customer,  and  rendering  him 
liable  for  the  value  of  the  same  when  destroyed 
by  fire,"  It  is  plainly  inferable  that  the  general 
rule  that  receipts  are  subject  to  explanation  by 
parol  was  borne  in  mind;  and  consequently  it 
must  be  held  in  the  present  case  that  the  state- 
ment in  the  receipts  accepted  by  the  plaintiff 
not  only  did  not  furnish  conclusive  evidence  of 
a  contract  relieving  the  warehouseman  from  lia- 
bili^  for  loss  by  fire,  but  that  tiiis  ststement 
would  be  of  no  effect  in  the  face  of  satisfactory 
proof  of  a  custom  to  the  contrary  whldi  had  be- 
come a  part  of  the  contract.  There  was  suffi- 
cient testimony  to  anthorise  the  jury  to  find 
that  the  custom  was  universal  in  the  locality. 

[Ed.  Note.— For  other  cases,  see  Customs  and 
Usaites,  Cent  Dig.  SS  80-33;  Dec.  Dig.  {  15:* 
Evidence,  Cent  Dig.  H  2066-2082,  2084 :  Dec. 
Dig.  J  448  Trial.  Cent  Dig.  »  628-641: 
Dec.  Dig,  S  256;*  Warehousemen,  Cent  Dig.  { 
17 ;  Dec.  jDig.  I  22.*] 

Error  from  City  Court  of  Abbeville ;  D.  B. 
Nicholson,  Judge. 

Action  by  A.  K.  Fisher  against  the  Roc^elle 
Oln  &  Cotton  Company.  Judgment  for  plain- 
tiff, and  defendant  brbtga  error.  Affirmed. 

Uax  B.  Land,  of  Cordele,  for  plaintiff  In 
error.  Hall  ft  Dennard,  of  Cordele,  and 
Hal  LawBon,  of  Abbeville,  for  d^endant  In 
error. 

BUSSEff<U  J.   Judgment  affirmed. 


LEABY  V.  STATE.   (No.  6,077.) 
(Court  of  Appeals  of  Georgia.   Oct  21.  1913.) 

j'SvIIabtw      the  Oomrt.) 

L  HOUICIDB  (S89*)— ASBAITLT  WXm  IRTBNT 

TO  MUBDEa— WHAT  CONSTITUTES. 

The  act  of  maliciously  putting  broken  glass 
Into  food  with  intent  that  the  food  duUl  be  eaten 
by  another,  and  that  be  shall  In  this  manner 
be  killed,  does  not;  without  more,  constitute  the 
offense  of  assault  with  Intent  to  murder,  when 
he  does  not  eat  the  food  after  the  glass  has  been 
put  into  it, 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig,  fiS  115-118;  Dec  Dig.  t  89.*] 

(Additional  Syllabu*  by  Editorial  Staff.} 

2,  Cbiminal  Law  (§  1023*>— Appeal— Ftnai. 
judgubkt. 

An  order  overruling  a  demurrer  to  an  in- 
dictment is  reviewable  under  Civ.  Code  1910,  | 


*For  other  cases  see  ssma  topio  and  ssetlon  NUUBBB 10  Dec.  Dig.  A  Am.  Dig.  K«r-No,  Scries  *  Rsp'r  Indezss 
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6138,  anthorizing  a  bill  of  ezceptiona  either  to  a 
6DaI  judgment  or  to  a  judgment  which  would 
have  bees  final  if  rendered  as  claimed  by  the  ez- 
cepting  party. 

[Ed.  Note.— Foe  other  caseL  mo  Criminal 
^.^OenL  Dl»  H  2B8S-2ro8;  Dm.  Dig.  | 

&  Cbiuinai,  Law  (U  1058,  10e3*)-Appi:Al^ 

Pkesentatioit  Sklow, 

To  entitle  accused  to  bring  error  from  tbe 
orermliiv  of  a  deranrrer  to  the  Indictment,  It  11 
not  eeeential  tiiat  he  move  tor  a  new  trial  or  ex- 
cept to  the  final  judgment  of  coDviction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  JS  2669.  2673,  2676-2684 ;  Dec 
Dig.  H  1058,  1063.*] 

4.  Cbiuinax.  Law  n  1058*)— Appkai^Pbes- 

ENTATIOlf  BKLOW. 

Where  an  exception  la  niade  to  an  Inter- 
locutory order  which  is  neither  final  nor  would 
have  tteen  final  if  it  had  been  rendered  as  re- 

5 [nested  by  accused,  he  must  except  to  the  final 
□dgment  of  conviction  before  a  reviewing  court 
can  pau  ap<ai  tlie  interlocutory  roUng. 

[Sid.  Note.— For  other  caaee,  He  Criminal 
Law.  Cent.  Dig.  f  2668;  DecTDig.  |  105S.*] 

Error  from  Superior  Court;  Lowndes  Coun- 
ty; W.  E.  Thomas,  Judge. 

Jule  Leary  was  convicted  of  assault  with 
Intent  to  murder,  and  brings  error.  Re- 
versed. 

Qeo.  E.  Simpson  and  Franklin  &  Lang- 
dale,  all  of  Taldosta,  for  plaintiff  in  error. 
J.  A.  Wilkes,  SoL  Oen.,  of  Uoultrle,  for  tbe 
State. 

POTTLE,  J.  The  plalntifr  in  error  was 
arraigned  under  an  Indictment  charging  him 
with  the  offense  of  assault  with  intent  to 
murder.  Omitting  the  formal  parts,  the 
Indictment  charged  that  Jule  Leary  "un- 
lawfully, feloniously,  and  with  malice  afore- 
thought did  put  tirokeu  glass  into  the  col- 
lard  greens  and  corn  bread  of  Lucius  Zeigler, 
the  said  broken  glass  being  a  weapon  likely 
to  produce  death,  and  the  said  broken  glass 
being  then  and  there  deposited  in  said  cot- 
lard  greens  and  com  bread  with  the  Intent 
then  and  there  to  cause  the  said  Ludua 
Zeigler  to  eat  the  same,  and  the  said  acts 
In  and  upon  the  said  Jule  Leary  did  there- 
by make  an  assault  with  the  intent  the  said 
Lucius  Zeigler  to  kill  and  murder,  and  the 
said  Jule  Leary  with  said  broken  glass  which 
he  then  and  there  deposited  as  aforesaid 
did  nnlawfully,  feloniously,  and  with  malice 
aforethought  attempt  to  kill  the  said  Lucius 
Zeigler,  contrary  to  the  laws  of  said  state, 
the  good  order,  peace,  and  dignity  thereof." 
Tbe  accused  demurred  on  the  ground  that 
the  facts  set  forth  in  the  indictment  did  not 
constitnte  the  offense  of  assault  with  intent 
to  murder,  that  the  indictment  failed  to 
eba^  any  overt  act  indicating  that  the  ac- 
cused procured  and  Induced  the  prosecutor  to 
swallow  or  otherwise  use  the  broken  glass, 
and  because  the  indictment  failed  to  charge 
how  or  In  what  manner  said  broken  glass 
was  deposited,  or  In  what  manner  the  same 
was  placed  before,  or  whether  it  was  of- 


fered or  admliilstaed  to  tbe  Intended  victim 
at  alL  The  demurrer  was  overmled,  and 
the  accused  was  convicted.  Within  20  days 
from  the  oTerrailng  of  the  demurrer  he  saed 
ont  a  wilt  of  error  to  the  Court  of  Appeals, 
complaining  of  tbe  Judgment  OTermlli^  the 
demurrer,  bnt  did  not  assign  ecior  upon 
any  other  Judgment  rendered  In  tbe  case. 
In  this  court  a  motion  was  made  by  Qie 
solicitor  general  to  the  writ  of  er* 

ror,  upon  the  ground  that  the  accused  could 
not  assign  error  upon  the  Judgment  orerrul- 
ing  bis  demurrer  without  also  excepting  to 
the  final  Judgment  of  conviction. 

[t]  1.  There  Is  no  merit  In  the  motion  to 
dismiss  tbe  writ  of  error.  A  UU  of  ex- 
ceptions may  be  sued  out  to  Oils  court,  com- 
plaining either  of  a  final  Judgment  or  of 
one  wfaidi  would  have  been  final  If  It  had 
been  rendered  as  claimed  by  the  excepting 
party.  Civil  Code,  $  6138.  If  the  demur- 
rer had  been  sustained,  the  indictment  would 
have  been  quashed,  and  this  would  have 
been  an  end  of  the  ease. 

[I]  The  fiact  fbAt  the  accused  was  con- 
victed and  sentence  imposed  before  he 
c^ted  to  the  Judgment  ororuUng  tbe  de- 
murrer Is  immaterial  It  was  not  neces- 
sary that  he  should  file  a  motion  for  a  new 
trial,  or  that  be  should  except  to  the  final 
judgment  of  conviction.  Doubtless,  if  tbe 
demurrer  was  not  well  taken,  the  accused 
was  properly  convicted,  and  has  do  Just 
cause  of  complalnl.  It  would  be  useless  to 
require  him  to  file  a  motion  for  a  new  trial 
when  no  errors  of  law  were  conmiltted  dur- 
ing the  progress  of  the  trial,  or  to  interpose 
a  formal  exception  to  the  final  judgment  of 
conviction.  It  Is  settled  by  a  number  of 
decisions  of  the  Supreme  Court  that  this 
was  not  necessary.  "A  writ  of  error  li^  to 
a  judgment  overruling  a  demurrer  to  the 
whole  bill,  notwithstanding  the  complainants 
may  have  proceeded  to  a  hearing  and  ob- 
tained a  decree,  and  though  the  decree  be 
not  excepted  to,  nor  any  motion  made  for 
a  new  trial."  Lowe  v.  Burke,  79  Ga.  164,  3 
S.  E.  440.  See,  also,  Kitchens  t.  State,  60 
Ga.  810,  7  S.  E.  200 ;  Central  Railroad  Co.  v. 
Denson,  83  Ga.  266,  9  S.  E.  788;  City  of 
Augusta  V.  Lombard,  86  Ga.  165,  12  S.  B.  212; 
Turner  v.  Camp,  110  Ga.  631,  36  S.  B.  76. 

[4]  Where  an  exception  Is  made  to  an  in- 
terlocutory ruling  which  is  neither  final  nor 
would  have  been  final  if  It  had  been  rendered 
as  claimed  by  tiie  excepting  party,  it  is  nec- 
essary to  except  to  the  final  judgment  In  the 
case  l>efore  a  reviewing  court  will  acquire 
jurisdiction  to  pass  upon  the  Interlocutory 
ruling.  Lyndon  v.  Georgia  Railway  &  Elec- 
tric Co.,  129  Ga.  353,  68  S.  B.  1047 ;  Carpen- 
ter V.  First  Nat  Bank  of  Sandersvllle,  13  Ga. 
App.  — ,  79  S.  B.  360,  and  cases  dted.  In 
these  cases  the  question  raised  by  the  ex- 
ception was  not  one  which  would  have  finally 
ended  the  case  no  matter  which  wa^  decided. 


•For  other  cues  see  suae  topic  and  soctlou  NUSaBER  la  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rq>'r  Indexes 
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It  tbe  rnllng  made  was  a  final  termination 
of  tbe  case,  or  would  have  been  so  if  render- 
ed as  <dalmed  by  the  excepting  party,  then 
this  court  has  jurisdiction  to  pass  upon  tbe 
exception  of  tbe  rnllns,  altboogb  no  other 
Judgment  Is  excepted  to. 

[1]  2.  In  Johnson  v.  State,  92  »a.  'M, 
17  8.  a.  974,  tbe  Indictment  charged  the 
accused  wltb  having  committed  the  offense 
of  assault  with  intent  to  murder  by  putting 
arsenic  and  other  pdson  into  coffee,  "and 
administering  the  said  poisons"  to  the  per- 
son named  in  the  indictment  Tbe  proof 
showed  that  the  penon  thus  named  drank 
of  tbe  coffee  containing  the  poisons;  it  was 
held  that  fbe  indictment  sufficiently  charged 
tbe  offense  of  assault  wlHi  Intent  to  mur- 
der, and  that  under  the  evidence  tbe  ac- 
cused was  properly  convicted.  This  ded- 
Blon  was  based  upon  the  EbgUsb  case  of 
Beg.  V.  Button,  8  a  ft  P.  660.  In  Peebles 
V.  State.  101  Ga.  686,  28  S.  E.  920,  it  was 
held:  "The  act  of  maliciously  pnttlng  poi- 
son Into  a  well  with  the  intent  that  tbe 
water  thereof  shall  be  drunk  by  another,  and 
that  he  shall  In  tbla  manner  be  killed,  does 
not,  without  more,  constitute  the  offense  of 
an  assault  with  intent  to  murder,  when  tbe 
person  whose  death  was  intended  never  In 
fact  drank  of  the  water  after  tbe  poison 
had  been  Introduced  into  the  tsame."  The 
case  of  Johnson  v.  State,  snpnu  however, 
was  distinguished  from  tbe  case  then  under 
consideration  by  reason  of  the  fact  that  In 
the  Johnson  Case  the  Intended  vl<^m  actual- 
ly drank  of  tbe  coffee.  In  tbe  opinion  tbe 
court  said :  "We  think  tbe  Johnson  Case  and 
the  English  case  of  Reg.  v.  Button,  8  C.  ft  P. 
660,  cited  in  support  of  it,  go  to  tbe  full  ex- 
tent authorized  in  holding  that  an  assault 
has  been  committed  In  cases  of  this  charac- 
ter. Tbe  case  In  hand  closely  resembles  one 
where  a  pitfall  has  been  dug,  or  a  spring 
gun  set,  or  a  gun  loaded,  with  the  felonious 
intent  of  depriving  another  of  Ms  life,  but 
where  tbe  criminal  Intent  did  not  proceed 
sufficiently  far  to  bring  the  individual  whose 
death  was  meditated  Into  Immediate  and 
present  danger."  See,  also,  Groves  v.  State, 
116  Ga.  516,  42  S.  E.  755,  59  L.  B.  A.  598; 
Ghelsey  v.  State,  121  Ga.  340,  49  S.  E.  258. 
The  Indictment  In  the  present  case  does  not 
allege  either  that  the  Intended  victim  p&i- 
took  of  tbe  food  containing  the  bits  of  glass, 
or  that  tbe  accused  administered  glass  to  the 
victim  with  the  Intent  to  Mil  blm.  The  ef- 
fect of  the  ruling  in  the  Johnson  Case,  as 
explained  and  restricted  by  tbe  decision  in 
the  Peebles  Case,  is  that  In  cases  of  this 
character  there  can  be  no  assault  unless  the 
poison  is  administered  to  the  victim,  and 
there  can  be  no  administration  of  it  unless 
the  victim  partakes  of  tbe  substance  con- 
taining tbe  poison.  Tbe  present  indictment 
charges  merely  tbat  the  accused  put  broken 
glass  into  the  intended  victim's  food  wltb 


intoit  tbat  be  should  eat  it,  and  did  thereby 
make  an  assault  wltb  Intent  to  kill.  There 
is  no  averment  that  the  broken  glaas  was  ad- 
ministered to  the  Intended  victim,  or  that  he 
partook  ot  any  of  the  food  in  which  the 
glass  was  contained.  This  being  so.  the  In- 
dictment did  not  set  forth  the  offense  of  as- 
sault wltb  intent  to  murder,  and  the  demur- 
rer thereto  should  bare  beoi  euatalned. 
Judgment  reversed. 


WATSON  et  aL  v.  AMERICAN  NAT.  BANK. 
(No.  4,669.) 

(Court  of  Appeals  of  Georgia.   Oct  21,  1913.) 
fSvUabua  hp  tfts  Court.) 

1.  JOBTICES  OF  THE  PiLiCB  (|  203*)— NOTICB— 
DiBMIBSAI.. 

Where  the  written  notice  of  the  sanction 
of  a  certiorari  and  of  the  time  and  place  of 
hearing,  which  is  required  by  the  Civil  Code 
1910,  g  6190,  is  not  given  at  least  ten  daf  b  be- 
fore the  time  fixed  by  law  for  the  beginmng  of 
tlie  term  of  the  court  to  which  the  writ  is  re- 
turnable, tbe  certiorari  should  be  dismissed, 
unless  it  appears  tbat  the  failure  to  have  the 
prescribed  notice  given  was  due  to  providen- 
tial cause. 

[Ed.  Note.— For  other  eases,  see  Justices  of 
tbe  Peace,  Cent  Dig.  H  7807791;  Dec  Dig.  i 
203.*  J 

2.  Justices  of  thb  Peace  ({  203*)— Notion— 
*'Thb  Sittinq  of  xhb  Coubt." 

The  phrase  "the  sitting  of  the  court,"  aa 
employed  in  the  Code  section  to  which  refer- 
ence is  made  in  tbe  preceding  headnote,  is  not 
used  to  denote  the  time  durmg  a  term  of  tbe 
court  when  the  court  may  sit  to  hear  the  par- 
ticular case  in  question,  but  refers  alone  to  the 
day  fixed  by  law  when  the  court  .must  begin  to 
sit  for  the  disposition  of  all  cases  legally  cog- 
nizable at  tbat  term  of  tbe  court,  and  is  used 
as  tbe  equivalent  of  the  expression  "the  first 
day  of  the  term." 

LEd.  Note. — For  other  cases,  see  Justices  of 
tbe  Peace,  Cent  Dig.  K  780,  781:  Dec  Dig.  « 
203.*] 

Brror  from  Superior  Oour^  Bibb  Connty ; 
H.  A.  Mathews,  Judge. 

Action  in  a  Justice  court  by  tba  American 
National  Bank  agalnat  T.  U.  Watson  and 
otbera.  Judguoit  for  plaintiff,  and,  from 
dlamlgsal  of  certiorari  In  the  Superior  Court, 
defendants  bring  error.  Affirmed. 

Sidney  W.  Hatcher,  of  Macon,  for  plain- 
tiffs in  error. 

RUSSELL,  J.  The  American  National 
Bank  of  Macon,  Ga.,  obtained  In  a  justice's 
court  a  judgment  against  the  present  plain- 
tiff In  error,  who  thereupon  sued  out  a  writ 
of  certiorari  to  tbe  superior  court  Upon  the 
call  of  the  case  tbe  certiorari  was  dismissed 
by  the  judge  of  the  superior  court,  upon  the 
ground  that  no  legal  service  of  the  notice  of 
tbe  sanction  of  the  writ  of  certiorari  required 
by  law  had  been  perfected  upon  the  defend- 
ant in  certiorari  within  the  legal  time  limit 
Upon  the  bearing  .of  the  motion  It  was  agreed 
that  the  petition  for  certiorari  was  sanctlon- 
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ed  May  11. 1912,  and  Uiat  the  writ  of  certio- 
rari was  returnable  to  the  November  term, 
1912,  of  Bibb  superior  court,  which  convened 
on  November  4,  1912,  la  accordance  with  the 
law  r^nilKtlng  the  terms  of  that  court,  and 
that  the  answer  of  the  justice  to  the  writ 
was  duly  filed.  It  was  admitted  that  the  no- 
tice of  sanction  of  the  writ  and  of  the  time 
and  place  of  hearing  was  given  on  November 
16,  1912.  The  Jndge  of  the  superior  court 
sustained  the  motion  to  dismiss  the  petition, 
and  exception  Is  taken  to  this  Judgment 

[1, 2]  The  question  raised  by  the  writ  of 
error  is  whether  the  notice  required  by  Civil 
Code,  f  6190,  may  be  given  at  any  time  ten 
days  before  the  date  when  the  certiorari  Is 
called  for  hearing,  or  whether  the  expression 
"at  l^st  ten  days  before  the  sitting  of  the 
court  to  which  the  same  shall  be  returnable" 
requires  tliat  the  notice  shall  be  given  ten 
days  before  the  date  fixed  by  law  for  the 
convening  of  the  court  at  which  the  hearing 
upon  the  petition  for  certiorari  may  legally 
be  had.  We  do  not  think  there  can  be  any 
doubt  that  the  trial  Judge  correctly  held  that 
the  notice  required  by  this  section  of  the 
Code  must  be  given  at  least  ten  days  before 
the  opening  of  the  court  to  which  the  cer- 
tiorari was  returnable,  and  the  Code  section 
is  mandatory  In  the  provision  that  when  this 
has  not  been  done  "the  certiorazi  $KaU  be 
dismissed." 

Judgment  affirmed. 


BECK  V.  A.  N.  TUMLIN  CO.   (No.  4,934.) 
(Court  of  Appeals  of  Geoi^ia.   Oct  21,  1013.) 

fByVahut  Ay  the  Court.) 

1.  MABTEB  ANO  SBBVART  (t  155*)— IHJOTT  TO 

SBBVAirr— Failtjbk  to  Wabn. 

"In  an  action  by  a  servant  against  a  master 
for  aUeged  failure  of  duty  on  tlie  part  of  the  lat- 
ter in  not  givli^  to  the  servant  warning  of  a 
danger  incident  to  his  employment  it  must  ap- 
pear that  the  master  knew  or  ought  to  have 
known  <d  the  danger,  and  that  the  servant  In- 
jured did  not  know  and  had  not  equal  means 
with  the  master  of  knowing  such  fact  and  by 
the  exercise  of  ordinary  care  could  not  have 
known  it  If  the  danger  be  obvious  and  as  easi- 
ly known  to  the  servant  as  to  the  master,  the 
latter  will  not  be  liable  for  failing  to  give  warn- 
ing of  it"  Hendrix  v.  Vale  Royal  Mfg.  Co., 
134  Ga.  712,  68  S.  S.  483;  Ci^  Code  (1910) 
I  3131. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  I  310;  Dec  Dig.  S  166.*] 

2.  Master  and  Sbbvant  (S  265*)— Injitbt  to 

SXaVANT— BUBDEN  Of  FBOOF. 

An  adult  servant  <tf  ordinary  Intelligence 
who  has  been  at  work  on  a  machine  a  sufficient 
length  of  time  to  discover  patent  and  manifest 
defects  and  dangers  will  be  presumed  to  have 
knowledge  of  such  defects  or  dangers.  In  other 
words,  the  doty  is  placed  upon  a  servant  charged 
with  tiie  operation  of  a  machine  to  observe  every 
-visible  ana  manifest  defect  in  the  machine  which 
would  render  his  work  dangerous.  If  bis  oppor- 
tunity to  discover  such  defects  is  egnal  to  that 
of  the  master,  he  cannot  recover  damages  for 
jKrsonal  injuries  caused  by  his  operation  of  the 
maeliine;  and,  In  a  suit  by  the  servant  to  recov- 


er such  damages,  the  burden  la  upon  him  to 
show  that  he  did  not  have  equal  means  with  the 
master  of  discovering  these  defects  and  dangers, 
and  by  the  exercise  of  ordinary  care  could  not 
have  known  of  them.  Roland  v.  Tift  131  Ga. 
683,  63  S.  B.  133,  20  L.  R.  A.  0^.  S.)  364: 
Crown  Cotton  Mills  v.  McNally,  123  Ga.  35,  61 
S.  E.  13;  Vinson  v.  Willingham  Cotton  Mills,  2 
Ga.  App.  63,  58  B.  E.  413;  1  Labatt  Master 
and  Servant  S  394,  and  cases  cited, 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  877-908,  965;  Dec  Dig. 
8  266.*] 

3.  Masteb  aivd  Sebvakt  (f  169*)— iRJrmT  to 

Servani^Nequoencb  of  Fellow  Serv- 
ant. 

Except  in  the  case  of  railroad  companies, 
a  servsjit  cannot  reeom  against  a  master  for 
personal  injuries  caused  solely  by  the  n^ligeocc 
of  a  fellow  servant 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  g|  318-326;  Dec  Dig.  i 
159.*] 

4.  Masteb  and  Sbbtaht  (f  28&*>— Ihjttbt  to 

BUFLOTi— NONBDIT. 

The  evidence  in  Iwlialf  of  the  plaintiff  show- 
ing that  his  injuri»  were  due  either  to  the  nefcli- 
gence  of  a  fellow  servant  or  to  visible  and  patent 
defects  in  the  machine  that  he  was  operating, 
and  that  be  had  equal  means  with  the  master  ot 
knowing  of  such  defects  or  dangers,  the  Judg- 
ment awarding  a  nonsuit  was  not  erroneous. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  SS  710-722;  Dec  Dig.  f 
235.*] 

Bnssell,  J.,  dissenting. 

Error  from  City  Court  of  Bloyd  County; 
J.  H.  Reece,  Judge. 

Action  by  Spencer  Beck  against  the  A.  N. 
Tumlln  Company.  Judgmmt  for  defendant 
and  plaintiff  brings  error.  Affirmed. 

Eubanks  &  Mebane,  of  Rome,  for  plaintiff 
In  error.  Mnddox  &  Doyal,  of  Rome,  for  de- 
fendant In  error. 

HILL,  C.  J.  This  is  a  suit  to  recover  dam- 
ages for  personal  Injuries  alleged  to  have 
been  sustained  by  reason  of  the  negligence  of 
the  plaintiff's  employer.  The  substance  of 
the  petition,  so  far  as  material,  is  as  follows: 
The  plaintiff  vras  employed  by  the  defend- 
ant company  in  Its  cotton  gin.  His  work 
consisted  of  attending  to  the  lever  of  the 
press  used  in  the  baling  and  pressing  of  cot- 
ton. The  press  had  a  maximum  capacity  of 
500  pounds.  On  the  day  of  his  Injury  the  de- 
fendant put  Into  the  press  a  bale  of  cotton 
weighing  630  pounds.  The  plaintiff,  In  the 
discharge  of  hia  duty,  took  hold  of  the  lever 
and  unhooked  it,  where  it  was  fastened  near 
the  bottom  of  the  press  by  means  of  a  link, 
but  after  he  had  unfastened  it  and  while 
he  was  holding  it  In  his  hand  for  the  pur- 
pose of  letting  it  assume  a  horizontal  posi- 
tion, so  that  the  pressure  and  tension  there- 
on might  be  released  and  the  hook  be  de- 
tached from  the  link  and  the  bale  be  re- 
leased from  the  press,  the  lever  suddenly, 
instantly,  and  powerfully,  and  without  any 
warning  to  him.  Jerked  loose  from  bis  hand, 
flew  upwards,  and  struck  him  on  the  chin, 
knocUng  him  clear  of  the  floor  a  distance 
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of  16  feet,  aod  Inflicting  upon  him  the  In- 
juries set  forth  in  the  petition.  He  alleges 
that  the  press  was  defective,  in  that  it  was 
two  Inches  wider  at  the  bottom  tlian  at  the 
top,  and  that  this  caused  the  tension  and 
strain  to  be  greater  on  the  lever;  tliat  the 
hooks  on  the  end  of  the  rod  were  defective, 
in  ftMt  they  were  old  and  worn,  having 
been  used  by  the  defendant  for  nine  years 
without  repairs;  that  the  inside  of  the  ho(*a 
had,  instead  of  one  plain  curvlcal  surface, 
a  doable  cnrvical  snrface  with  two  concave 
Burftices  in  the  inner  parts,  and  that  near 
the  middle  of  th«  hook  there  was  a  ridge  or 
raised  snrftice  dividing  the  luwk  into  two 
parts,  and  the  link  slipped  over  this  raised 
place,  thDB  making  tbe  tenaton  and  strain 
on  the  lever  less  and  causing  the  lever  to  fly 
up  and  strike  the  plaintiff;  that  this  de> 
fectlve  condition  was  the  cause  of  the  lever 
being  suddenly  Jerked  from  his  hand ;  that 
if  the  hook  had  had  only  one  plain  surface, 
he  would  not  have  been  Injured  in  this  man- 
ner. He  alleges  that  he  did  not  know  of  the 
defective  condition  of  the  hook;  that  this 
condition  could  be  observed  only  by  Inspec- 
tion and .  examination,  and  that  it  was  no 
part  of  Ms  duty  to  inQ>ect  and  examine  the 
machinery,  but  that  this  was  the  duty  of  the 
defendant,  and  that  the  defendant  knew  and 
by  the  exercise  of  ordinaiy  care  could  have 
known  of  the  defective  condition;  also  that 
the  defendant  was  negligent  In  not  warning 
him  of  the  danger.  He  alleges,  also,  that 
the  defendant  was  guilty  of  negligence  in 
putting  Into  the  press  more  than  500  pounds 
of  cotton,  In  that  It  exceeded  the  capacity  of 
the  press,  and  caused  the  straining  and  ten- 
sion on  the  book,  thus  causing  the  link  to 
Jerk  from  the  side  of  the  hoob  and  pull  the 
lever  from  his  hand.  The  plaintiff  substan- 
tially proved  these  facts,  and  also  proved 
that  there  had  been  no  change  In  the  press 
during  the  two  years  he  had  been  mnnlng 
It,  and  which  time  It  had  been  In  his  charge. 
He  proved,  also,  tbat  there  was  nothing  to 
prevent  him  from  seeing  the  alleged  defects 
in  the  hooks,  some  of  his  witnesses  testify- 
ing that  he  was  necessarily  comi>elled  to 
handle  each  of  these  hooks  every  time  he 
operated  the  press;  that  the  inside  of  the 
hooks  would  fall  directly  under  his  eye  every 
time  he  operated  It.  He  testified  that  the 
tendency  In  every  Instance  was  for  the  lever 
to  Qy  up  Just  as  it  did  when  be  was  Injured. 
As  to  this  he  said:  "I  guess  the  lever  would 
fly  up  If  you  were  not  to  hold  It  anyway. 
If  yon  were  Just  to  turn  the  lever  loose  at 
first,  before  you  loosened  the  door,  It  would 
fly  up.  Then  the  reason  you  put  both  hands 
on  there  when  you  loosen  It  Is  to  prevent  It 
from  doing  that  very  thing.  Then  If  you 
have  got  your  head  over  out  In  this  way, 
and  you  fall  to  bold  It,  it  Is  going  to  hit 


you  under  the  chin.  If  there  was  a  la^ 
enough  bale  of  cotton  to  throw  it  up.  It 
would  hit  a  fdlow.  The  tendency  is,  when 
you  loosen  that  (the  tendency  ot  the  lever  is), 
to  fly  up.  Of  course  yon  want  to  loosen  it  to 
raise  It  up.  The  pieBstue  ct  that  bale  f>f 
cotton  tends  In  every'  case  to  make  it  fly 
up;  If  It  was  Just  to  be  turned  looser  Just 
get  off  ont  liwe  and  prlA  it  off,  of  coarse 
tike  lever  would  fly  up.  The  tendency  is  to 
go  np.  The  reason  I  took  hold  of  it  irtth 
botta  bands  was  to  keep  it  from  flying  up." 
A  witness  for  tbe  plaintiff  testified  that  he 
had  known  tlie  press  ever  since  it  was  pat  in, 
that  be  had  frequently  seen  In  operRUon, 
and  tliat  every  time  the  link  was  loosened 
tbe  lever  came  up  witli  a  Jump.  The  plaintiff 
testified  that  tbe  glnner  put  tbe  cottcm  into 
the  gin  and  into  the  press,  and  that  no  one 
else  had  anything  to  do  with  this  part  of 
the  work  exc^  the  gimier  and  lilmseU.  At 
the  eoncladon  of  plalntiCTs  evidence  a 
nonsuit  was  awarded;  and  be  excepted. 

The  foregoing  statemoit  is  snfildent  for  an 
nnderstandlng  of  the  rulings  announced  in 
tbe  beadnotes. 

Ja^moit  afllnned. 

BUSSBIX,  J.,  dissenting. 


JOHNSON  V.  HARRIS.    (No.  4,933.) 
(Court  of  Appeals  of  Georgia.   Oct.  21,  1913.) 

(8yUa1>iu  iy  the  Court.) 

Habeas  Corpus  (S  113*)  — Appkai.— Moot 
Question. 

A  writ  of  habeas  corpna  was  sued  out  to 
test  the  validity  of  a  sentence  imposed  by  a 
municipal  court,  regnirlng  tbe  prisoner  to  serve 
80  days  In  the  city  chain  gang.  He  began  to 
serve  tbe  sentence  on  April  I9tb.  the  habeas 
corpus  proceeding  was  beard  on  May  6th.  and 
the  prisoner  remanded  to  tbe  custody  of  the 
city  marshal,  to  serve  out  his  sentence.  A  writ 
of  error  was  sued  out  to  this  court  on  May 
lOth,  but  it  does  not  appear  that  any  super- 
sedeas of  tbe  judgment  remanding  the  prisoner 
into  the  custody  of  the  marshal  was  obtained. 
The  case  was  called  and  argued  in  tbe  Court 
of  Appeals  on  June  9th.  It  most,  therefore,  be 
assumed  that,  when  the  case  was  readied  in 
this  court,  the  sentence  had  been  satisfied.  Tbe 
questions  raised  for  dedalon  have  become  moot, 
and  will  not  be  decided. 

[E!d.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  H  lO^-USTDec.  Dig.  |  113.*] 

Brror  from  Ottj  Oonrt  of  Floyd  Gonn^; 
J.  H.  Beece,  Judge. 

Habeas  corpus  proceedings  by  Blla  Johnson 
against  G.  I.  Harris.  Jodgmoit  for  defend- 
ant, and  plaintiff  brings  error.  Affirmed. 

Henry  Walker,  of  Bom^  for  plaintiff  in 
error.  Max  Meyerhard^  of  Bom^  for  de- 
foidant  In  error. 

PO^TTLB,  J.  Judgment  affirmed. 
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CABSWELL  T.  STATBJ.   (N*  5,068.) 
<Court  of  Appeals  of  Georgia.   Oct.  21,  1913.) 

(BytUbut  6v  the  Court  J 
Dbunkasdb    <S    U*)  — Dbunkbnnibb  — Bvi- 

DEHCK. 

The  acGosed  wu  oonTlcted,  under  an  accu- 
sation in  the  cit/  oonrt,  of  the  offense  of  drunlc- 
enoesa  on  cbarcn  cronnda.  The  evidence  shows 
that  he  had  a  bottle  containing  a  small  quantit? 
ot  whisky,  bat  there  is  no  evidence  whatever  that 
he  was  in  a  condition  of  drunkenness  while  on 
the  church  grounds.  His  conviction  was  there- 
fore unauthorised. 

[Ed.  Note,— For  other  cases,  see  Drunkards, 
€eat.  Dig.  H  12-18;  Dec.  Dig.  1 11*} 

Error  from  City  Gout  ot  Dublin;  Jas. 
B.  Hicka,  Judge. 

Jim  Carswell  was  convicted  of  drunkenness 
on  church  grounds,  and  brings  error.  Re- 
versed. 

Hal.  B.  Wlmberl7.  of  Dablin,  for  plaintiff 
In  error.  Oeo.  B.  Davis,  SoL,  of  Dublin,  fbr 
tbe  Statew 

HTIA  O.  J.  Judgment  reveraed. 


MOULTEIE  COMPRESS  CO.  v.  BTROM 
COTTON  CO.    (No.  4.802.) 
<Coiirt  of  Appeals  of  Oeozgia.   OcL  21,  1918.) 

{SvUabti*  hy  the  Court.) 

1.  Trial  (|  258*)— Ihbxbuctions— Ddtt  to 
Request. 

The  instructions  of  the  court  covered  sub* 
stantiaUy  the  issoes  of  tbe  case  as  made  by  the 
pleading  and  evidence,  and  in  the  absence  of 
any  ret^uest  for  a  more  specific  charge  as  to  its 
contentions  tbe  defendant  cannot  be  heard  to 
Complain  that  its  contentions  were  not  more 
s_pecificailv  given.  Smith  v.  Bibb  Mfg.  Co.,  112 
Ga.  680,  37  S.  E.  861. 

[Ed.  Note.— For  other  caaea,  see  Trial,  Cent 
Dig.  H  628-641 ;  Dec  Dig.  {  256.*] 

2.  Bailubnt  (I  31*)— Action  job  Loss— Btjb- 
DEN  OF  Pboof. 

In  aU  cases  of  bailment,  after  proof  of 
bailment  and  loss,  the  burden  of  proof  is  shifted 
to  the  bailee  to  show  that  be  exercised  ordinary 
dilicence  and  care  in  taking  care  of  the  property 
of  the  bailor.  In  the  present  case  the  plaintiff 
proved  the  delivery  of  tbe  property  saea  for  to 
the  defendant,  tbe  failure  of  the  defendant  to  de- 
liver tbe  pn^rtr  on  demand,  and  the  value  of 
the  property.  Tn«  prima  facie  case  of  liability 
thna  shown  was  not  successfully  overcome  by 
the  defendant. 

[Ed.  Note.— For  other  cases,  aee  Bailment, 
CenL  Dig.  IS  124^131;  Dec  Dig.  S  8L*] 

8.  VSBDICr  SOBTAIIfED— No  EBBOB. 

The  oontroUinx  questions  in  tUs  case  were 
issues  of  fact  The  verdict  for  the  plaintiff 
was  fully  supported  by  the  evidence,  and  no  error 
of  law  appears,  either  in  tbe  rulings  on  evidence 
or  in  the  instructions  given  to  the  jury,  and  no 
xeason  appears  why  there  should  be  a  new  trial. 

Error  from  Superior  Court,  Colquitt  Coun- 
ty; W.  D.  Thomas,  Judge. 

Actkm  the  Byrom  Cotton  Company 
asainst  the  Moultrie  Compress  Ccnapany. 


Jndgmoit  for  ptalnttff,  and  deftodant  brings 

error.  Affirmed. 

Shipp  &  Kline,  of  Moultrie,  for  plalnticr 
in  error.  Crum  &  Jones,  of  Cordele,  and 
Edwin  L.  Bryan,  €t  Moultrie,  for  defendant 
in  error.  ■ 

BILL,  Gl  J,   Judgment  affirmed. 


ADAIB  V.  BPELLMAN  SEMINARY. 
(No.  4,686.) 

(Court  of  Appeals  of  GeorgU.   Oct.  21,  19180 

(Byllahut  bv  the  Court  J 

1.  CODBTS     ({  163*)— JUBIBDIOnON— "OaBSS 

RESnccnno  Tttlb  to  Lakd.*' 

Exclusive  jurisdiction  to  try  cases  respect- 
ing title  to  land  is  by  the  Constitution  of  this 
state  vested  in  the  superior  courts.  Cases  where 
the  title  is  only  incidentally  involved,  such  as 
one  for  the  recovery  of  damages  for  trespass  to 
realty,  possessory  warrant,  and  forcible  entry 
and  detainer  cases,  and  a  summary  proceeding  to 
abate  a  nuisance  in  a  public  street  or  a  private 
way,  are  not  "cases  respecting  title  to  land"  (Ctv. 
Code  1910,  {  6510),  within  Uie  meaning  of  the 
Constitution.  It  would  seem,  however,  that, 
where  in  a  summary  proceeding  to  abate  a  nui- 
sance It  appears  from  tbe  pleadinga  that  the  only 
real  and  substdntial  Issoe  Invwved  Is  one  re- 
specting titie  to  realty,  a  court  other  than  the 
superior  coort  should  hesitate  to  entertain  juris- 
diction. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
DiR.  II  410-411,  448.  479.  1297;  Dec  Dig.  | 
163.*J 

2.  Eabbhents  (I  17*)— MtrnioiPAL  Cobpoba- 
Tioire  (§  663*)— Stbkbt«— PuB'iHAaa  Aoooao- 

INO  TO  Put— ABANDOITUBlfT. 

Where  streets  and  roads  are  marked  on  a 
plat  of  a  tract  of  land,  and  lots  are  bought  and 
sold  with  reference  to  the  plat,  not  only  those 
who  buy  lots  abutting  on  a  street  or  road  laid 
out  on  uie  map,  but  ell  who  boy  with  reference 
to  the  genoral  plan  or  scheme  disclosed  by  the 
plat,  acquire  a  right  of  user  in  all  of  the  roads 
and  streets  designated  on  the  plat 

[Ed.  Note.— For  other  cases,  aee  Basements. 
Cent.  Dig.  H  4&-49;  Dec.  Dig,  |  17;*  Munic- 
ipal Corporations,  Ceat,  Dig.  S|1438-1440;  Dec. 
Cig.  I  663.*] 

3.  Eauuentb  (S  61*)— Nuisancb  (1  18*)— Ob- 

BTBUCTJON— AB  ATEMENT, 

The  stopping  or  impeding  of  a  private  way 
which  has  been  opened  and  in  use  by  those  enti- 
tled to  traverse  it  is  a  private  nuisance,  and 
may  be  abated  by  the  summary  proceeding  pro- 
vided for  in  section  6320  et  sea.  of  the  CivU 
Code  1010. 

[Ed.  Note.— For  other  cases,  see  Easements, 
CenL  Dig.  ||  102,  130-144,  148;  Dec.  Dig.  | 
61:*  Nuisance,  Cent  Dig.  §S  49,  60 ;  Dec  Dig. 
I  18.'] 

4.  Babbhbhib  (I  61*)— OBSTBUonoH— Abate- 

MXKT. 

The  summary  proceeding  provided  for  by 
the  Code  is  not  available  to  remove  an  obstruc- 
tion in  an  alleged  private  way,  which  exists  only 
on  a  plat  or  map,  and  which  has  never  been  open- 
ed or  used  as  a  way. 

[Ed.  Note.— For  other  cases,  see  Basements, 
Cent  Dig.  H  102.  18(^144,  148;  Dec  Dig.! 
61.*] 
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6.  UuKioxPAZ.  Gobfobahonb  d  655*)— Con - 
TBoi.  ov  Stbebts— OoHSTRircnozr  or  Chab- 

TKB. 

Power  granted  in  the  charter  of  a  city  "to 
open,  lay  out,  to  widen,  straighteo,  or  otherwise 
cnange  streete,  alleys,  and  squares  in  the  city" 
ia  broad  enough  to  authorize  the  changing  of  a 
street  so  aa  to  straighten  it  and  remove  from  it 
pronounced  irregularities;  the  termini  of  the 
changed  portion  of  the  street  remaining  the  same, 
the  distance  between  them  bdng  shortened,  and 
the  changed  street  affording  a  more  convenient 
way  of  travel  to  and  from  the  same  points  reach- 
ed by  the  old  street.  Goker  t.  Railway  Co.,  123 
Ga.  483,  51  S.  E.  481,  distingoished. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  S  655.*] 

6.  NuMANoa   it  72*}— Public  Nuisaivob— 
Abatemk  kt— P  abtim. 

A  private  individnal  cannot  complain  of  a 
public  nuisance,  unless  he  shows  some  special 
damage  accruing  to  him  in  which  the  public  does 
not  participate. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Gent.  Dig.  |g  164-169 ;  Dec  Dig.  8  72.*] 

7.  No  BBBOB— JUDOHENT  STTSTAINBD. 

The  evidence  anthorised  the  judgment  en* 
tered  by  the  city  recorder  ia  behalf  of  the  de- 
fendant, and  there  was  no  error  ia  overroling 
the  petition  for  certiorari. 

fAidiiUmot  SvUalus  by  Bittorial  Staff.) 

8.  MUNIOIFAZ.   COBFOBATIONS    (§  697*)— OB- 

STBUCTiOK  or  SxBBirts— Estoppel, 

A  party  suing  as  executor  was  not  estopped 
to  have  obstructions  upon  certain  streets  remov- 
ed by  the  tact  that  his  testator  had  closed  a  part 
of  a  street  not  involved  In  the  suit ;  the  remedy, 
if  any,  of  the  persons  injured  by  the  closing  of 
such  street  being  to  proceed  against  plaintiff  to 
require  him  to  open  it 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |t  15(^1605;  Dea 

Error  from  Superior  Court,  Fultob  Coun- 
ty ;  Geo.  h.  Bell,  Judge. 

Action  by  Forrest  Adair,  executor,  against 
the  Spellman  Seminary.  Judgment  for  de- 
fendant, and,  from  the  overruling  of  a  peti- 
tion for  certiorari,  plaintiff  brings  error.  Af- 
firmed. 

Rosser  ft  Brandon  and  King  ft  Spald- 
ing, all  of  Atlanta,  for  plaintiff  In  error. 
Hooper  Alexander,  of  Atlanta,  for  defendant 
in  error. 

POTTLE,  J.  On  July  23,  1901,  Forrest 
Adair,  as  executor  of  the  last  will  of  George 
W.  Adair,  filed  In  the  recorder's  court  of  the 
city  of  Atlanta  a  petition  against  the  Spell- 
man  Seminary,  a  corporation  conducting  an 
educational  institution  in  said  clt7,  to  abate 
certain  alleged  nuisances  which  the  plaintiff 
averred  the  defendant  had  erected  and  main- 
tained in  certain  streets  over  which  the 
plaintiff  had  an  easement  The  petition 
avers  that  at  the  time  of  Ms  death  George 
W.  Adair  was  the  owner  of  two  city  lota, 
known  as  Nos.  10  and  11  according  to  a  plat 
of  what  was  formerly  known  as  the  James 
property,  and  consisting  of  about  50  acres 
of  land,  bounded  on  the  north  and  east 
by  Greens  Ferry  Avenue  South,  by  Chapel 
street  and  west  by  Chapel  and  Lee  streets ; 


that  on  this  plat  the  tract  of  1 
divided  into  140  lots,  Includlnj 
11,  which  were  owned  by  Geo: 
and  are  in  the  control  of  thi 
executor;  that  upon  this  plal 
to  the  streets  bounding  the  la 
pea  red  the  following  streets  i 
and  south,  to  wit:  Henry,  Cnli 
Leonard,  and  Lizzie;  and  rum 
west:  Ella,  Keith,  Phelps,  Bn 
Leonard.  It  Is  all^^  that  ea 
these  streets  are  public  street 
of  Atlanta,  and  were  such  fi 
they  were  laid  out  and  durin 
hereinafter  mentioned.  The  ] 
plains  that  the  defendant  has  ei 
across  Leonard,  Reynolds,  E 
and  Broomhead  streets,  so  as  t 
free  use  and  enjoyment  of  th 
by  the  plaintiff  and  the  public: 
feet  of  the  erection  of  this  fenc 
parts  of  Leonard  and  Broomhei 
the  whole  of  Reybolds,  Keith 
streets  within  one  Inclosure,  a; 
to  stop  the  use  of  all  of  salt 
parts  of  said  streets.  It  la  fu 
that  the  defendant  has  erected 
ings  upon  the  tract  which  bul 
over  and  Into  and  across  cc 
streets  above  mentioned,  so  as  t 
use  of  these  streets  by  the  pla 
public.  The  plaintiff  avers  tl 
titled  to  use  these  streets  aa 
Atlanta,  and  that  he  has  susi 
injury  not  common  to  the  put 
of  the  fact  that  all  of  the  1 
within  the  James  tract  were  sc 
ence  to  these  streets;  that  G«c 
bought  lots  Nos.  10  and  11,  < 
part  of  this  tract,  with  refer 
streets,  which  afforded  more  o 
easy  access  to  and  from  these  1 
Ferry  avenue;  and  that  by  t 
of  these  streets  by  the  defend 
10  and  11  have  been  deprecla 
The  defendant  filed  a  special 
jurisdiction  of  the  court,  settln 
streets  which  the  plaintiff  alle 
obstructed  by  the  defendant  ne 
lie  streets  of  the  city  of  Atlan 
were  open  streets  or  ways;  tl 
tiff's  right,  if  he  had  any,  Is  a 
tual  easement  In  land,  and  tha 
sought  to  be  raised  by  said  pro 
involving  title  to  land,  being  bi 
purpose  of  testing  the  qnestlon 
the  defendant  has  such  right 
the  land  covered  by  the  streets 
would  authorize  It  to  close  the: 
such  a  proceeding  is,  under  th< 
and  laws,  cognizant  only  in 
court  of  Fulton  county,  Snbje 
to  the  jurisdiction,  the  defend 
and  answered.  The  demurrer  \ 
and  an  order  was  passed,  red 
special  plea  would  not  be  coi 
plea  to  the  jurisdiction,  but  I 
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conld  file  the  same  u  a  part  of  !t8  defensa 
Tbe  def aidant 'answeredt  and  set  up  tbe  fol- 
lowing  defena».  (1)  Tbat  tbe  alleged  streets 
obstructed  by  it  were  never  opened  or  trarel- 
ed  or  used  and  accepted  by  the  pabllc  as 
streets;      tbat  nether  the  plaintiff  nor  Us 
testator  ever  bad  acquired  the  right  to  use 
any  of  the  alleged  streets,  ocept  Uiat  tbe 
public  had  occasionally  used  a  part  of  Leon- 
ard and  Broomhead  streets  tot  a  passageway 
through  tbe  defendant's  property,  and  that 
In  closing  the  Leonard-Broomhead  way  the 
defendant  acted  wltli  the  consoit  of  the 
public  and  every  person  Interested  tbereln, 
and  at  the  same  time  opened  a  better  and 
shorter  \ray  through  its  property  and  around 
It  from  the  same  point  on  Ella  street  north- 
ward to  Greens  Ferry  avenue ;  (3)  that  tbe 
entire  tract  occupied  by  tbe  defendant  has 
beea  tor  a  number  of  yean  openly  and  noto- 
riously in  Its  possession,  and  held  by  It  as 
one  idece  of  property,   with  no  streets 
through  It  e«ept  the  Leonard-Broomhead 
way,  which  bas  been  straightened  as  above 
mentioned;  that  more  than,  a  year  before  the 
flUog  of  the  petition  the  defendant  entered 
□pon  an  extensive  scheme  of  building  and  im- 
provem«it,  and  In  pursuance  thereof,  and 
before  any  objection  was  made  by  the  jdaln- 
tlff,  had  laid  out  and  expended  on  the  build- 
ings complained  of  In  the  plaintiff's  petition 
more  than  flOOJQOO,  with  no  suggestion  by 
tbe  plaintiff  of  any  rl^ts  (dalmed  by  him 
or  his  testator;  that  tbe  defendant's  expendi- 
ture for  Improvements  on  said  land  repre- 
sents an  outlay  of  more  than  $300,00(^  nearly 
all  of  which  would  be  rendered  useless  for 
the  purposes  for  which  It  was  expended,  if 
the  prayers  of  tbe  petition  were  granted,  and 
that  tile  drcnmstancee  under  widtti  the 
streets  were  closed  and  the  improvements 
made  are  such  as  to  estop  the  plaintiff  from 
Interfering  at  this  time  vith  the  progress  of 
tbe  worit ;  (4)  that  George  W.  Adair,  owner 
of  lots  Nos.  10  and  11,  without  the  consent 
of  tbe  defendant,  closed  up  a  part  of  Chapel 
street  which  was  a  part  of  tbe  James  plat, 
>Dd  his  estate  is  now  in  possession  of  a  part 
of  the  street  so  closed.  The  defendant  avers 
tliftt  tbe  (dosing  np  of  this  part  of  said  street 
tv  George  W.  Adair  is  evidence  of  his  as- 
sent to  tbe  abandonment  of  the  street  scheme 
»9  Indicated  by  the  plat,  and  operates  to  es- 
top bis  executor  from  complaining  of  the 
obstruction  of  other  streets  by  the  defradant. 

The  case  came  on  to  be  beard  before  the 
recorder  in  1001,  and,  after  the  evldrace  was 
introduced,  he  rendered  a  Judgment  in  fhvor 
of  the  defendant;  upon  the  ground  that  un- 
der the  evldenoe  no  nuisance  existed.  Tbe 
plaintiff  sued  out  a  writ  of  certiorari  tat  tbe 
latter  part  of  1902.  The  case  was  continued 
fhuo  time  to  time  in  the  superior  court,  and 
finally  on  January  1,  ISIS,  a  Judgment  was 
enters  overruling  the  certiorari.  The  plain- 
US  excepted.  The  evidence  before  the  re- 
corder was  voluminous  and  somewhat  con- 
flicting. Trom  tiie  evidoice  it  appeared  that 


about  the  year  1879  John  H.  James  caused 
a  plat  to  be  made  of  tbe  00-acre  tract  de- 
scribed in  the  utolnturs  peUtlon,  divided  It 
into  140  lots,  and  laid  out  as  a  part  of  the  plat 
Lizzie,  Ella,  Leonard,  Henry,  Kdth,  Phelps, 
and  Broomhead  streets.  The  tract  was 
bounded  by  Ghmiel  and  Lee  streets  and 
Greens  Ferry  avenue,  all  of  which  were  origlr 
nal  highways,  were  no  part  at  the  plat,  and 
have  not  beat  obstructed  In  any  way  by  the 
d^endant  The  property  occupied  by  the 
defendant  was  acquired  by  it  as  an  ednca- 
tional  Institution  at  different  times,  either 
from  James  or  from  various  persons  holding 
under  him.  The  conveyances  to  the  semi- 
nary covered  a  period  beginning  In  1883  and 
extending  down  to  1899.  In  each  deed  the 
property  conveyed  was  described  by  lot  outh- 
bers  with  reference  to  t^e  James  plat  and 
the  streets  which  had  been  laid  out  thereon. 
The  evidence  abundantly  authorized,  If  it 
did  not  demand,  a  finding  by  the  recorder 
that  none  of  the  streets  laid  out  on  the 
James  plat,  except  Leonard  and  Broomhead, 
had  ever  been  actually  used  as  streets,  and 
that  certainly  the  dedication  of  them  had 
never  been  accepted  by  the  public.  It  seems 
from  the  evidence  that  what  Is  referred  to 
In  the  brief  as  the  Leonard-Broomhead  way, 
which  consisted  of  Leonard  street  and  part 
of  Broomhead  street,  bad  been  used  for  some 
years  as  a  way  from  Ella  street  northward 
to  Greens  Ferry  avenue.  For  the  purposes 
of  this  case  it  may  be  contddered  that  tbe 
evidence  demanded  a  finding  that  this  Leon- 
ard-Broomhead way  was  a  public  street  On 
June  IS.  1900,  tbe  city  council  of  Atlanta 
authorized  the  defendant  to  straighten  Leon- 
ard street  from  Ella  to  Broomhead,  and 
Broomhead  from  Leonard  to  Greens  Ferry 
avenue  by  moving  tbe  street  eastward  100 
feet  to  the  edge  of  the  Spellman  Seminary 
property,  the  new  street  to  be  tbe  same 
width  as  the  old  street,  and  to  be  paved  by 
tbe  defendant  with  rocb,  sand,  or  chert  In 
pursuance  of  this  permission  the  defendant 
made  a  change  in  the  streets.  Starting  at  the 
point  on  Chapel  street  where  the  old  street 
touched  it  and  running  northward  into 
Greens  Ferry  avenue,  thereby  straightening 
the  street,  and  affording  easy  and  conven- 
ient access  to  Greens  Ferry  avenue  along 
the  new  street  A  part  of  tbe  fence  which 
the  plaintiff  complains  was  built  across  sev- 
eral of  the  streets  had  been  erected  prior  to 
the  purchase  of  the  land  by  the  defendant, 
and  portions  of  the  fence  were  built  and 
repaired  by  the  defendant  after  Its  purchase. 
George  W.  Adair  died  in  1899;  and  shortly 
thereafter  the  plaintiff  qualified  as  the  execu- 
tor of  his  wllL  Some  time  in  1000  the  a^ 
tentlon  of  the  plaintiff  was  called  to  tbe  fiict 
tbat  tbe  defendant  iras  constructing  build* 
ings  projecting  into  certain  of  the  streets. 
He  Immediately  complained  to  the  defendant, 
and  negotiations  and  conferences  covering 
a  period  of  several  monUis  were  had.  No 
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adjustment  baTing  been  readied,  the  preset 
proceeding  was  instituted. 

[1]  1.  The  exhaustive  and  aMe  brielb  pre- 
pared by  counsel  for  both  sides  have  great- 
ly lessened  the  labor  of  this  court  in  ex- 
amining the  record  and  the  law  touching  the 
various  questions  which  have  been  presented 
for  our  consideration.  The  recorder  did  not 
In  terms  adjudge  that  he  was  without  Jurls- 
dlction,  though  his  general  judgment  in  fa- 
Tor  of  the  defendant  was  based  upon  the 
issues  raised  by  the  petition  and  the  defend- 
ant's pleadings.  But  in  view  of  the  fiict  that 
the  special  plea  to  the  Jurisdiction  was  filed, 
and  a  general  judgment  entered  In  favor  of 
the  defendant;  If  this  Judgment  was  right 
for  any  reason,  it  ou^t  to  stand.  The  ques- 
tion raised  by  the  plea  to  l^ie  JnclBdictton  la 
an  interesting  onfr  Exdmlve  Jurladictlon 
to  try  "caaes  reepectii^  titlea  to  land"  ia 
vested  by  the  Constltutlm  In  the  superior 
courts.  Civil  Code,  |  &S10.-  Usaij  cases 
arise,  however,  where  title  la  only  Incidental- 
ly Involved,  and  Jurlsdlctlott  may  be  entca^ 
tained  by  other  courts.  For  Instance,  an 
action  for  damages  for  trespass  to  realty 
may  be  brought  In  a  dty  court,  and  freqnoit- 
ly  it  becomes  necessary,  as  an  Incident  to 
the  p]aintiff*8  case  to  pass  upon  the  question 
of  titlcn  And  80  in  possessory  warrant  and 
forcible  entry  and  detainer  cases  we  say 
that  the  question  of  title  Is  not  Involved; 
bat  it  may,  and  frequently  does,  become  neces- 
sary to  pass  upon  the  qnestUm  of  title  as 
an  Incident  to  the  Issues  Involved.  Bofli 
from  the  pleadings  and  the  evidence  In  tile 
present  case  it  appears  that  the  defendant 
is  standing  squarely  VDon  Its  claim  of  title 
to  the  land  covered  by  the  streets  upon  whldi 
the  alleged  obstructions  were  erected.  There 
Is  nothing  In  the  evidence  to  Impeadi  the 
bona  fides  of  the  defendant's  claim  of  title* 
There  could  be  no  question  that  the  obstruc- 
tions were  tiulsancea,  and  btoce  on  this 
point  there  could  be  no  Issue,  so  that  really 
the  controlling  question  to  be  decided  by 
.the  recorder  was  whether  or  not  the  de- 
fcndant  had  valid  title  to  the  streets  superior 
to  the  idalntUTs  alleged  right  of  user.  This 
being  ao,  were  it  not  for  certain  decisions  of 
the  Supreme  Court  which  apparantly  lay  down 
a  contrary  rule,  ttiere  would  be  much  force 
In  the  argument  In  behalf  of  the  defendant 
that  the  recorder  wtM  without  jurisdiction  to 
pass  npon  the  issues  raised  by  the  pleadings 
In  this  case.  A  court  ought  to  hesitate  to 
adjudicate  title  to  land  upon  summary  pro- 
ceedings such  as  are  now  Involved.  Wood, 
Nuisances  (3d  Ed.)  $  843. 

[2]  2.  It  is  unquestionably  true  that,  when 
George  W.  Adair  purchased  lots  10  and  11, 
he  acquired  an  interest  in  the  streets  desig- 
nated on  tiie  James  plat  "It  is  not  only 
those  who  buy  land  or  lots  atmtting  on  a 
street  or  road  laid  out  on  a  map  or  plat 
that  have  a  right  to  Insist  upon  the  openii^ 
of  the  street  or  road ;  but,  where  streets  and 
roads  are  maAed  on  a  plat,  and  lota  are 


bought  and  sold  with  reference  to  the  plat 
or  map,  all  who  buy  with  reference  to  the 
general  plan  or  scheme  disclosed  by  the  plat 
or  map  acquire  a  right  In  all  the  public  ways 
designated  thereon,  and  may  enforce  the  ded- 
ication. The  plan  or  scheme  Indicated  on  the 
map  or  plat  is  regarded  as  a  unity,  and  It  is 
presumed,  aa  It  well  may  be,  that  the  public 
ways  add  value  to  all  the  lots  embraced  in 
the  general  scheme  or  plan.  Certainly,  aa 
every  one  knows,  lots  with  convenient  cross 
streets  are  of  more  value  than  those  without, 
and  It  Is  fair  to  presume  that  the  original 
owner  would  not  have  donated  land  for  pub- 
lic ways  unless  It  gave  value  to  the  lots. 
So,  too.  It  la  just  to  presume  that  the  pur^ 
chasers  paid  the  added  value,  and  the  donor 
ought  not,  therefore,  to  be  permitted  to  take 
It  from  them  by  revoking  part  of  his  dedi- 
cation. "1  Elliott,  Roads  and  Streets  (Sd  Ed.) 
I  182;  9  Am.  A  Eng.  Enc  Law  (2d  Ed.)  57. 
The  law  as  thus  announced  is  in  accordance 
with  the  decisions  of  our  Supreme  Court. 
Bayard  v.  Haiiprove,  4S  Ga.  343;  Ford 
Harris,  96  Ga.  97.  22  8.  E.  144.  Where  a 
street  which  has  been  used  by  the  public  has 
been  abandoned,  the  fee  in  the  soil  reverts 
to  the  owners  of  the  abutting  lots.  Bayard 
V.  Hargrove,  supra;  Harrison  v.  Augusta 
Factory,  78  Ga.  447.  It  ther^re,  the  case 
Is  otherwise  made  out,  the  platntlfC  has 
shown  such  a  right  to  the  use  of  the  streets 
designated  on  the  plat  as  to  entitle  him  to 
maintain  the  proceeding. 

[I]  8.  The  law  now  in  the  Code  on  the 
subject  of  abatement  of  nuisances  was  taken 
substantially  from  the  act  of  1833 ;  the  only 
material  change  In  the  law  having  been  made 
by  the  act  of  189!^  which  authorised  the 
abatement  of  nuisances  before  a  recorder  in 
cities  having  a  population  exceeding  20,000. 
See  Acts  1883,  p.  148;  Acts  1802,  p.  64;  W. 
ft  A.  Railroad  v.'  City  of  Atlanta,  113  Ga. 
BBS,38B.B.  906,D4L.B.A.  291;  Peglnls 
V.  aty  of  Athinta,  132  Ga.  302,  63  8.  E.  857, 
36  L.  R.  A.  (N.  S.)  716.  The  act  of  1833  pro- 
vides: "AU  nuisances  not  here  mentioned, 
which  tend  to  annoy  the  community,  or  In- 
jure the  health  of  the  dtlzens  in  general,  or 
to  corrupt  the  public  morals,  shall  be  indict- 
able, and  punishable  by  fln^  or  imprisonment 
in  the  common  Jail  of  the  county,  or  both,  at 
the  discretion  of  the  court  '  And  any  nui- 
sance which  tends  to  the  immediate  annoy- 
ance of  the  dtisens  in  general,  la  manifestly 
Injurious  to  the  pubUc  health  and  safety,  or 
tends  greatly  to  corrupt  the  manners  and 
morals  of  the  people,  may  be  abated  and 
suppressed  by  the  order  of  any  two  or  more 
justices  of  the  peace  of  the  county,  founded 
upon  the  opinion  and  verdict  of  twelve  free- 
holders of  the  same  county,  who  shall  be 
summoned,  sworn  and  empanelled  for  that 
purpoae;  whidi  order  shall  be  directed  to, 
and  necuted  by  the  aherlff  of  the  county  or 
his  deputy."  This  act,  with  the  ammdment 
by  the  act  of  1S92,  has  been  carried  forward 
in  the  Code;  and  U  now  embraced  in  section 
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6829  et  seq.  of  the  GMl  Code.  It  wUl  be 
observed  that  the  act  undertakes  to  declare 
what  mdsances  may  be  summarily  abated; 
tbey  are  soch  as  tend  to  the  Immediate  an- 
noTance  ot  the  citizens  in  general,  are  mani- 
festly injorloiiB  to  the  pablle  health  and  safe- 
ty, or  twd  greatly  to  eorrnpt  the  manners 
and  morals  of  the  people.  From  the  plain 
language  used.  It  would  seem  that  the  only 
nuisances  iriildL  can  be  summarily  abated 
under  the  atatntes  are  public  nuisances,  that 
Is  to  say,  nuisances  whidi  affect  the  citizens 
In  gmeral,  and  not  those  which  merely  Injure 
the  pnip^ty  of  one  of  the  dtizens  without 
affectbv  the  public  in  general.  And  this 
seems  to  hare  been  the  view  which  the  Su- 
preme Court  took  of  the  law  In  one  of  the 
earlier  decisions.  Tason  r.  8ou12t  Carolina 
R.  Co,  42  Oa.  681.  In  that  case  a  proceeding 
was  Instttuted  to  abate  aa  a  nidaance  a  rail- 
way which  was  oi>erated  on  one  of  the  public 
streets  of  Augusta.  In  discussing  the  ques- 
tion. Judge  McOay  refers  to  the  distinction 
between  a  public  and  a  private  nuisance,  and 
adds :  "But  our  proceeding  to  abate  is  only 
another  mode  of  doing  what  it  was  one  of 
the  principal  objects  of  an  indlctmrait,  at 
common  law,  to  do,  to  wit,  to  abate  the  nui- 
sance. It  was  a  part  of  the  judgment  of  the 
court  on  conviction  of  the  offender,  If  the 
nuisance  was  continuous,  to  direct  the  sheriff 
to  abate  the  nuisance.  Wharton's  Amer. 
Crlm.  Law,  i  2369 ;  2  Ralls*  Ab.  84,  }  10 ;  2 
Bums*  Jus.  222;  1  Hawk's  BL  Oro.  866; 
Taggart  t.  Commonwealth,  9  Harris,  627. 
Indeed,  there  was  no  other  way  by  which  a 
public  nuisance  could  be  abated,  by  process  of 
law.  There  was  an  old  writ,  called  an  as- 
size of  nulsantK,  by  which  a  private  nuisance 
against  a  freehold  might  be  abated;  but  as 
to  public  nuisances  an  indictment  was  the 
only  remedy,  except  by  the  act  of  a  person 
taking  the  law  In  his  own  bauds.  2  Bouv. 
Inst!  677,  679.  Our  statute  defining  an  abat- 
able nuisance  defines  an  indictable  nuisance, 
eave  that  it  adds  Immediate,'  'manifestly,' 
and  'greatly,*  before  the  words  'annoyance,' 
*pnblle  healtb,*  and  'public  morals,'  add  was 
evidently  Intended  not  to  authorize  the 
abatement  of  an  act  which  was  not  Indict- 
able, but  to  authorize  the  abatement  of  in- 
dictable nuisances  of  peculiar  virulence  with- 
out waiting  for  an  Indictment.  Sections 
4(^,  4478,  Revised  Code.  It  is  a  public  pro- 
ceeding in  behalf  of  the  public,  and,  accord- 
ing to  section  2946  of  the  Code,  it  ought  to 
be  in  the  name  of  the  state.  It  is  true  that 
sections  4028  and  4024  do  not  point  out  what 
particular  form  shall  be  used,  nor  would  we 
insist  that  any  particular  form  is  necessary ; 
but  the  whole  scope  and  design  of  the  law 
indicates  that  It  la  a  proceeding  In  bebfllf  of 
the  public  to  cure  a  public  wrcmg." 

Most  of  the  language  thus  used  by  Judge 
McCay  was  obiter,  becaose  the  ruling  made 
In  the  caae  was  that  the  railroad,  having 
been  l^;aUy  authorised  to  be  conatmctedi 
7dafil.-88 


could  not  be  abated  as  a  nuisance.  However, 
in  Ruff  V.  Phillips,  60  Ga.  180,  it  was  decided 
that  a  private  nuiisancB  may  be  abated  under 
the  proTislrau  of  tiie  act  1S88.  The  ded- 
Blon  in  this  case  was  also  delivered  by  Judge 
McCay,  and  the  conclusion  that  a  private 
nuisance  could  summarily  be  abated  was  bas- 
ed upon  the  language  of  sectionB  4027  of  the 
Code  of  X86S  and  4098  of  the  Code  of  1878,  to 
the  effect  that  "a  pubUc  nuisance  may  be 
abated  <m  the  application  of  uiy  citizen  of 
the  district,  and  a  private  nuisance  on  the 
applicati<m  of  the  party  injured."  The  law 
as  thus  stated  appears  in  secOons  4008  of  the 
Code  of  U82  and  4706  of  the  Code  of  1805, 
and  5838  of  the  Code  of  19ia  In  Salter  v. .  ' 
Taylor,  55  6a.  311.  it  was  held  that  the  stop- 
ping or  impeding  of  a  private  way  Is  a  pri- 
vate nuisance,  and  may  be  abated  by  a  sum- 
mary proceeding  before  two  justices  of  the 
peace  and  a  Jury  under  the  Code.  In  Powell 
V.  Foster,  69  Oa.  790,  it  was  held  that  the 
Code  furnished  a  summary  remedy  for  the 
abatement  of  nuisance  public  and  private. 
See,  also,  Hart  v.  Taylor,  61  Ga.  156;  Holmes 
T.  Jones,  80  Ga.  669.  7  S.  E.  168;  Broomhead 
V.  Grant,  S3  Ga.  451,  10  S.  E.  116;  Savannah 
Ry.  Co.  V.  Gill,  118  Ga.  737.  45  S.  E.  623.  In 
the  case  last  cited  it  was  held  that,  "while 
section  4760  in  terms  provides  only  for  the 
abatement  of  a  public  nuisance  In  the  man- 
ner therein  specified.  It  has  been  several 
times  held  that  a  private  nuisance  may  be 
abated  under  that  section."  It  must  there- 
fore be  accepted  as  the  settled  law  of  this 
state  that  a  private  nuisance  may  summarily 
be  abated  by  the  same  procedure  as  that  pro- 
vided for  the  abatement  of  a  public  nuisance. 

Counsel  for  the  defendant  in  error  insist 
that  all  of  the  decisions  of  the  Supreme 
Court  from  Ruff  v.  Phillips,  supra,  to  Broom- 
bead  V.  Grant,  supra,  are  upon  their  facts 
distinguishable  from  the  present  case,  for 
the  reason  that  In  none  of  those  cases  was 
there  any  real  contest  over  the  titl^  that 
the  party  complaining  of  the  nuisan<%  was 
In  the  present  enjoyment,  possession,  and 
control  of  the  property,  and  the  only  ques- 
tion at  issue  was  whether  or  not  the  thing 
complained  of  was  in  fact  a  niUsance  and 
abatable  as  such.  It  Is  also  pointed  out 
that  in  Savannah  Ry.  Oa  t.  OiU,  supra, 
the  road  obstructed  vras  a  public  road,  and 
no  question  as  to  the  abatement  of  a  private 
nuisance  was  involved.  We  are  not  at  libera 
ty  to  thus  narrow  the  scope  and  effect  of  the 
dedslons  of  the  Supreme  Court  holding  that 
an  obstruction  of  a  private  way  may  be  sum- 
marily atated  by  the  remedy  which  tlie  plain- 
tiff invoked  in  the  present  casa  There  la, 
to  our  mind,  much  force  in  counad's  conten- 
tion; but  we  are  constrained  by  the  above 
dted  decisions  of  the  Supreme  Court  to  a 
contrary  conclusion. 

[4]  4.  It  doea  not  f^ow,  however,  from 
what  has  been  said  that  the  plaintiff  was 
entttied  to  an  order  of  abatement  Ha  evl- 
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dence  abundantly  anthorized  a  finding  by 
the  recorder  that  none  of  the  Btreets,  save 
Leonard  and  Broomhead,  had  ever  been  ac- 
tually opened  and  used  as  streets.  The  mere 
platting  of  the  streets  upon  paper  did  not 
amount  to  a  dedication  of  the  streets  to  the 
public  use,  and  the  dedication  was  not  com- 
plete unless  the  public  authorities  received 
and  adopted  the  streets.  Parsons  v.  Atlanta 
University,  4A  Oa.  529.  In  Bryans  t.  A1- 
mand,  87  Oa.  664, 13.  S.  E.  654,  it  was  held: 
"WbUe  the  municipal  authorities  of  a  <dty 
or  town  may,  on  complaint  of  a  citizen,  cause 
an  obstruction  to  be  removed  from  any  pub- 
lic street  in  actual  use  by  the  public,  yet 
wha>e  a  street  exists  only  lo  tbe  plsin  of 
'sudi'dty  or  town,  and  haa  not  hem  actual- 
ly opened,  worked  by  the  municipal  authorl- 
ties,  aitd  used  by  tbe  pnUic,  but,  on  the  con- 
tra^, bas  been  In  private  occupation  for  30 
or  40  year^  this  mode  ot  procedarB  1b  not 
available."  This  mling  was  reaffirmed  in 
Robins  V.  HcGebee,  127  Ga.  431,  66  S.  D.  461. 
In  Uie  opinion  in  that  case  it  was  said:  "The 
preaent  proceeding  la  not  intended  to  s^tle 
tbe  title  as  a  primary  issue ;  indeed,  title  iff 
only  incidentally  involved,  it  at  all.  It  is 
founded  npra  the  hypothesis  that  a  street 
has  been  laid  out  and  opened,  and  has  been 
obstmcted.  Any  permanent  stmctnre  in  a 
street  which  materially  Interferes  with  travel 
therein  Is  a  nuisance  per  ee.  Mayor  of  Col- 
umbus V.  Jaques.  30  Oa.  606;  City  Council 
of  Augusta  T.  Beynolds,  122  Ga.  764  [50  S. 
E.  998,  60  Lk  B.  A.  564,  106  Am.  St  Bep. 
147].  Under  some  circumstances  even  a 
private  individual  may  abate  a  common  nui- 
sance which  obstrnctB  his  individual  right  by 
removing  it  to  enable  him  to  enjoy  that 
right  Brown  v.  Perkins,  12  Gray  (Mass.)  89. 
The  praltive  obstruction  of  a  public  street 
may  be  abated  by  indictment  or  by  Injunc- 
tion. ElUott  on  Roads  and  Streets,  H  662- 
664.  The  rationale  of  the  principle  that  an 
obstruction  In  a  street  may  be  summarily 
abated  is  upon  the  theory  that  the  obstruc- 
tion of  a  public  street  Is  a  nuisance.  It  Is 
not  until  a  street  has  been  defined  by  survey 
and  laid  out  and  opened  by  work  that  it  be- 
comes a  street.  There  must  be  a  street  to 
be  obstructed  before  the  structure  alleged  to 
be  an  obstruction  amounts  to  a  nuisance. 
This  principle  was  recognized  in  Bryans  v. 
Almand.  87  Ga.  664  [18  S.  E.  664],  where  It 
was  held  that,  'while  the  municipal  authori- 
ties of  a  dty  or  town  may,  on  complaint  of  a 
dtiz^,  cause  an  obstruction  to  be  removed 
from  any  public  street  in  actual  use  by  the 
public,  yet,  where  a  street  exists  only  In  the 
plan  of  such  dty  or  town,  and  has  not  been 
actually  opened,  worked  by  the  municipal 
authorities,  and  "used  by  the  puUic^  but,  on 
the  contrary,  has  been  in  private  occupation 
for  30  or  40  years,  this  mode  ot  procedure  Is 
not  available.'  The  error  into  whidk  tbe 
learned  Judge  Inadvertently  fell  was  in  con- 
fusing a  proceeding  to  enjoin  a  summary 


abatement  of  an  obstmctlon  of  a  street  with 
a  contest  between  a  sovereign  political  sub- 
division (municipal  corporation)  and  an  in- 
dividual over  the  ownership  of  the  land.  In 
the  former  the  Issue  Is  whether  a  street  in 
the  actual  use  of  the  public  has  been  ob- 
structed, while  in  tbe  latter  the  issue  Is  that 
of  title.  The  cases  are  altogether  dissimilar, 
and  are  controlled  by  rules  of  law  entirely 
different"  These  two  decisions  seem  to  us 
to  be  dedslve  of  the  question  of  the  plain- 
tiff's right  summarily  to  have  removed  tbe 
obstructions  In  any  of  the  streets  except 
Leonard  and  Broomhead.  They  are  dearly 
distingolsbable  from  the  earlier  dedalons 
above  cUed,  to  tbe  ^ect  that  the  summary 
rwnedy  provided  by  tbe  Code  may  be  em- 
ployed to  remove  an  obstruction  from  a 
prlvata  way.  Xbis  Is  true  whrae  tbe  way  is 
actually  In  existence  and  bdng  used  tor  trav- 
el; but  under  tbe  decisions  in  Bryans  t. 
Almand  and  Bobina  v.  McGtebee,  the  rule  is 
altogether  ditteroit  where  the  way  is  a  mere 
paper  street  which  has  never  been  opened  or 
naed  for  travel,  and  whidi  exists  only  <m  a 
01at  or  map  of  tbe  property  surveyed  and 
subdivided  Into  lots.  In  sodi  a  case  tbe 
summary  method  of  abatement  is  not  avail- 
ably but  tbe  injured  iwrty  must  resort  to 
some  other  form  of  actloL  to  obtain  redress. 

[I]  5.  As  to  the  Leonard-Broombead  way 
the  plaintiff  insists  that  neither  the  consent 
by  other  property  owners  to  the  closing  of 
It  nor  the  permission  granted  by  tbe  dty 
council  of  Atlanta  conferred  upon  the  de- 
fendant any  right  as  against  the  plaintiff  to 
change  the  street  Certainly  it  is  true  that, 
George  W.  Adair  having  at  tbe  time  of  the 
purchase  of  hla  lots  obtained  a  vested  right 
in  the  use  of  this  street  the  consent  of  other 
adjoining  property  owners  for  it  to  be  dosed 
cannot  affect  him.  The  charter  of  the  d^  of 
Atlanta  provided  that :  "Tbe  said  mayor  and 
general  council  shall  have  full  power  and  au- 
thority to  open,  lay  out  to  widen,  straight^ 
or  otherwise  change,  streets,  alleys,  and 
squares  in  tbe  said  dty  of  Atlanta."  Acts 
1874,  p.  131,  S  60.  "This  grant  la  comprehea- 
sive  enough  to  embrace  the  alteration  of  a 
street  in  any  respect  whether  on,  below,  or 
above  the  surface  of  the  earth."  Trustees  v. 
City  of  Atlanta,  93  Ga.  468,  474,  21  S.  E.  74. 
The  plaintiff  contends  that  under  the  declsdon 
of  the  Supreme  Court  in  Coker  v.  Atlanta  ft 
KnoxvlUe  By.  Ca,  123  Ga.  483.  61  &  E.  481. 
the  dty  of  Atlanta  had  no  power  to  authorise 
the  defendant  to  change  Leonard  street  In 
that  case  Choker  filed  a  petition  to  ^oln  tbe 
dty  and  the  railway  company  from  dosing  a 
street  known  as  Waverly  place.  The  dty 
proposed  to  abandon  Waverly  place  as  a 
street  and  to  convey  land  occupied  by  it  to 
the  railway  company,  and  change  the  location 
of  Waverly  i^ce  so  that  It  would  ooeui^  a 
strip  of  land  belonging  to  tbe  railway  com- 
pany of  equal  width  and  length  lying  some  30 
feet  south  of  tbe  southern  boundary  of  Wa- 
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T»ly  place' wboe  tt  coimected  irltb  Central 
avenne,  and  some  80  feet  wmth  of  the  point 
where  Its  aaatbsaai  boondarr  toadied  Wash- 
instfHi  BtteeL  In  otiiw  words,  the  propoet- 
tion  was  to  more  Waverly  ^ace  bodllr  over 
86  Ceet  la  a  soatherly  dlrectton,  and  d^slt  It 
upon  Uie  landa  at  the  railway  company  ever 
26  feet  distant  from  its  extreme  sonthNn 
bontidaiy.  As  stated  in  the  oidnlrai  of  the 
Supreme  Oobrt:  "The  Journey  inrolves  86 
feet  of  tniTti,  the  street  being  60  feet  wide 
and  every  Inch  of  It  Jonmeyln^  southward ; 
none  of  It  is  to  remain  at  Its  present  abode, 
but  It  is  in  Its  mtlrety  to  seek  other  Quarters 
provided  for  It  further  down  Washington 
street  The  proposed  'change'  in  Waverly 
place  is  one  of  location  or  resldsice,  and  aft- 

It  moves  there  will  be  nothing  to  Identltj' 
it  bnt  Its  name,  for  the  wdlnance  contoDO- 
plates  that  all  luggage,  in  the  shape  of  side- 
walks and  other  personal  effects*  shall  be  left 
behind.**  It  was  held  that  the  dty  had  no 
power  under  Its  idiarter  to  thus  abandon  Wa- 
verly place,  and  devote  It  to  a  purpose  Incon- 
sistent with  its  use  by  the  public.  In  Adair 
V.  Atlanta,  124  Ga.  288,  52  S.  K.  739,  Coker's 
Case  was  discussed,  and  It  was  there  said: 
"The  case  of  Coker  v.  Railway  Company,  123 
Ga.  483,  51  S.  E.  481,  la  not  in  any  sense  In 
conflict  with  what  Is  here  mled.  There  it 
was  proposed  virtually  to  abandon  a  street, 
and  dose  It  for  all  time  to  the  public.  For  a 
brief  time  a  substltnte  was  to  be  provided  In 
the  form  of  an  Improvised  parallel  street, 
which  was  to  furnish  an  outlet  for  the  travel 
which  would  have  gone  over  the  street  which 
It  was  proposed  to  dose ;  but  the  agreement 
between  the  city  and  the  railroad  company 
contemplated  that  eventually  the  new  street 
should  be  ^Ten  back  to  the  railroad  com- 
jjany,  while  no  substitute  was  provided  to 
take  Its  placeL  It  was  held  that  the  power  to 
'open,  lay  out,  to  widen,  straighten,  or  other- 
wise change*  streets  contained  In  the  dty's 
charter  did  not  comprehend  the  power  to 
make  the  changes  Indicated.  Here  there  Is 
no  question  of  abandoning  a  street  or  of 
changing  Its  course.  The  public  will  have  the 
same  thoroughfare  open  to  It  that  it  has  to- 
day. Its  convenience  will  not  be  lessened  nor 
the  distance  one  will  have  to  go  between  any 
two  points  increased  In  the  slightest  degree 
by  the  proposed  Improvement  The  only  dif- 
ference will  be  that  instead  of  going  over  a 
dirt  surface  It  will  pass  over  a  metal  viaduct" 

In  Patton  v.  Cl^  of  Rome,  124  Ga.  620, 
52  S.  E.  742,  It  was  held:  "Under  legislative 
authority  granted  to  a  munldpallty  In  its 
ctiarter  to  'open,  lay  out,  to  widen,  straight- 
en, or  to  otherwise  change  streets,  alleys, 
and  squares  in  said  dty,*  the  dty  may  va- 
cate and  sell  to  an  abutting  landowner,  a 
private  Individual,  a  strip  or  part  of  a  street, 
which  strip  will  be  thereafter  closed  to  the 
nse  of  the  public,  where  it  appears  that  the 
selling  and  closing  of  the  strip  or  tract  will 
have  the  effect  to  straighten  and  make  more 
uniform  In  widtii  tbe  street  from  whidi  the 


trafA  is  takea  and  sold,  witbout  having  the 
effect  to  dose  or  prevoit  Qib  free  nse  by  the 
pubUc  of  said  street"  This  dedsion  is  di- 
rect antiiorlty  for  the  propositUm  ttat  the 
power  granted  to  the  dty  of  Atlanta  to 
'*widen,  straighten,  or  otherwise  change 
streets"  is  broad  enoi^  to  anthorlae  it  to 
diange  a  street  so  as  to  make  it  more 
uniform  in  width  and  appearance^  and  to 
straighten  It  so  it  will  be  free  from  prononnc* 
ed  Irregnlarity  Ui  shape;  In  Athens  Termi- 
nal Oo.  T.  Athens  Fonndry  Works,  129  Ga. 
393,  58  S.  IL  891,  It  appeared  that  the  power 
of  the  dty  of  Athens  over  its  streets  was 
substantially  the  same  as  that  conferred 
upon  tlie  dty  of  Atlanta.  There  an  injunc- 
tion was  sought  to  restrain  the  Athens  Ter- 
minal Company  from  changing  the  course  of 
Washington  and  Clayton  streets  In  the  dty 
of  Athrats  under  permlsston  so  to  do  from 
the  dty.  The  court  said  that  the  plan  of  im- 
provements as  ontlined  in  the  ordinance  of 
the  dty  coundl  of  Ath^  did  not  contem- 
plate the  dosing  of  either  Clayton  or  Wash- 
ington streets,  but  that  the  course  of  the 
streets  should  be  deflected  near  their  en- 
trance into  Foundry  street  It  was  express- 
ly held  that  the  charter  of  the  dty  was  suffl- 
dentiy  comprehensive  to  authorize  the  de- 
flection of  a  street  near  one  of  its  termini. 
It  appears  from  the  evldrace  in  the  present 
case  that  under  the  permission  granted  by 
the  dty  council  the  defendant  straightened 
the  Leonard-Broomhead  way,  and  in  so  do- 
ing moved  It  eastward  about  100  feet  The 
new  street  as  thus  changed  touched  Chapel 
street  at  the  same  point  as  the  old  street 
and  Ella  street  Immediately  north  of  Chapel 
was  extended  eastward  so  as  to  connect  with 
the  new'  street  The  old  street  was  irregn- 
larly  shaped,  and  999  feet  long;  the  new 
street  Is  companrtively  straight  and  la  829 
feet  long,  and  begins  and  ends  at  the  same 
point  that  the  old  street  did.  The  dty  at 
Atlanta  had  full  power,  we  think,  to  authoi^ 
ize  this  change.  The  street  was  not  aban- 
doned entirely  as  was  Waverly  place  referred 
to  In  the  dedsion  In  Coker's  Case  supra.  The 
termini  of  the  street  remained  the  same.  It 
was  merely  changed  and  straightened,  and 
under  the  evidence  afforded  more  direct  and 
convenient  access  to  Greens  Ferry  avenue 
from  Chapel  and  Ella  streets  than  the  old 
street  did.  This  Improvement  comes  well 
within  the  charter  power  of  the  dty  to 
straighten  or  othwwlse  change  the  streets  of 
the  dty. 

[I]  6.  Even  If  this  had  been  a  proceeding 
brought  In  behalf  of  the  public  to  require  the 
old  route  traversed  by  the  Leonard-Broom- 
head way  to  be  opened,  no  case  would  have 
been  made  out  for  the  plaintiff.  Under  the 
evidence  the  recorder  was  not  obliged  to  find 
that  any  special  damage  flowed  to  the  plain- 
tiff from  the  change  in  Leonard  street  In 
order  for  a  private  individual  to  complain  of 
a  public  nuisance,  he  must  show  some  special 
damage  accruing  to  him  in  which  the  public 
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doea  not  participate.  CStU  Code,  |  44S6; 
Adair  v.  Atlanta,  124  Ga.  290,  S2  S.  E.  739; 
East  Tenn.  V.  &  Ga.  Ry.  Co.  v.  Boardman,  96 
Ga.  358,  23  S.  E.  403;  Ison  r.  Mauley,  76 
Ga.  S04.  The  new  street  which  la  paved  and 
maintained  as  a  conTenlent  highway  .£rom 
Chapel  to  Greens  Ferry  avenae  affords  the 
plaintiff  convenient  access  from  his  property 
along  Ella  and  Chapel  streets  to  Greens 
Ferry  avenue.  It  Is  difficult  to  understand 
how  any  special  damage  could  resnit  to  the 
plaintiff  from  this  change  in  Leonard  street ; 
but,  conceding  that  the  evidence  would  have 
authorized  the  finding  of  special  damage, 
certainly  it  did  not  demand  1^  and  upon  the 
case  here  we  must  take  that  view  of  the  evi- 
dence which  is  most  favorable  to  the  party 
who  prevailed  In  the  court  below.  - 

[7, 1]  7.  We  attach  but  little  importance  to 
the  plea  of  estoppel  set  up  by  the  defendant. 
Under  the  testimony  for  the  plaintiff  he  was 
not  estopped  to  proceed  to  abate  some  of 
the  obstructions  mentioned  in  his  petition* 
nor  would  the  mere  fact  that  his  testator 
had  closed  up  a  part  of  Chapel  street  afford 
any  basis  for  the  application  of  the  doctrine 
of  estoppel  against  his  executor  to  have 
obstructions  in  other  streets  removed.  The 
remedy  of  the  persons  injured  by  the  closing 
of  Chapel  street,  if  they  have  any,  would  be 
to  proceed  against  the  plaintiff  to  require 
him  to  open  it  Neither  in  law  nor  in  morals 
do  two  wrongs  make  a  right  Upon  a  care- 
ful consideration  of  the  whole  case,  we  are 
clearly  of  the  opinion  that  the  Judgment  of 
the  recorder  was  right,  and  that  the  judge  of 
the  superior  court  properly  overruled  the 
certiorari. 

Judgment  afSrmed. 


BLAKE  V.  SMITH. 

(Supreme  Court  of  North  Carolina.   Oct  IS, 

19ia) 

Tbul  a  20H*)— iNBTKUonons— DuTT  TO  Give. 

Under  Bevlaal  1905.  t  635,  providing  that 
the  trial  judge  shall  state  to  the  Jnry  in  a  plain 
manner  the  evidence  in  the  case,  and  explain 
the  law  arising  thereon,  in  an  action  for 
the  value  of  a  bog,  where  much  evidence  was 
Introduced  as  to  ownership  and  value,  and  de- 
fendant relied  on  estoppel,  It  was  error  merely 
to  instruct  the  jury  to  take  the  case  and  settle 
it  as  between  man  and  man. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  li  477-479;  Dec  Dig.  |  203.*] 

Appeal  from  Superior  Court,  Wake  County; 
Carter,  Judge. 

Action  between  A.  J.  Blake  and  Thomas 
Smith.  From  a  Judgment  for  the  latter,  the 
former  appeals.   New  trial. 

B.  C.  Beckwlth,  of  Bal^b,  for  appellee. 

BBOWN,  3,  This  Is  a  controversy  over 
¥14.88,  the  value  of  a  hog.  Tb»  lAalntlff  and 
defendant  introduced  mudi  evidence  tend- 
ing to  prove  die  ownership  and  value  of  the 


bog.  Defendant  aeons  to  have  relied  upon 
an  estoppel.  The  case  on  appeal  states  that: 
"His  honor  did  not  charge  the  Jnry.  He  sim- 
ply said.  Take  the  case,  gentlemen,  and  settle 
It  as  between  man  and  man.' "  nils  consti- 
tutes one  of  the  defendant's  assignments  of 
error.  In  this  state  the  trial  judge  Is  requir- 
ed to  charge  the  Jury  to  the  extent  of  stating 
in  a  plain  and  correct  manner  the  evidence 
given  in  the  case,  and  declare  and  explain  the 
law  arising  thereen,  except  where  the  facts 
are  few,  and  no  principle  of  law  is  involved, 
and  he  Is  not  requested  to  charge.  Holly  v. 
Holly,  94  N.  0.  96;  Bevlsal,  8  535.  The 
manner  In  which  the  judge  is  to  state  the  law 
and  evidence  for  the  assistance  of  the  Jury 
must  necessarily  be  left  to  a  great  extent  to 
his  sound  discretion  and  good  sense:  but  be 
must  charge  on  the  different  aspects  presented 
by  the  evidence,  and  give  the  law  applicable 
thereto.  State  v.  Hippy,  104  N.  C.  756,  10  S- 
B.  259;  Matthews  Case,  78  N.  C.  623. 
For  this  error  there  must  be  a  new  trial. 


MOORE  V.  CAROLINA  POWER  &  LIGHT 
CO. 

(Supreme  Gonrt  of  North  Carolina.    Oct  15, 
1913.) 

1.  MUNICIPAX  COBPOBATIONB    (|  661*)— U8B 

Alio  Regux^tion  or  Snnm  —  Fown  or 

Mdnicipautt. 

Tboujch  the  mile  square  upon  which  the 
dty  of  Raleigh  was  ori^nally  located  waa  pur- 
chased by  the  state,  and  lots  within  that 
trict  were  sold  wlui  the  reservation  to  the 
state  of  the  title  to  the  streets,  the  control  of 
the  over  such  streets  is  uie  same  as  in 
other  dtles,  except  perhaps  In  exceptional 
cases. 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
Corporations.  Cent  Dig.  fS  1432,  14a4r-1436; 
Dea  Dig.  i  661.*] 

2.  MUNZCXPAI.    CORPOBATZOHS    <|  678*)— UsB 

AND  Requution  or  Stbeets— Tbebs  Bob- 

OEBINQ  StBEETS. 

The  city  of  Balelgb,  for  the  purpose  of  its 
government  and  management,  may  in  its  discre- 
tion cut  down  and  trim  up  trees  bordering 

streets,  In  the  district  wherein  title  to  the 
streets  is  In  the  state,  and  cannot  be  restrain- 
ed, except  In  case  of  willfulness  or  oppres- 
sion. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Gent  Dig.  f  145iS;  Dec.  Dig.  1 

e7a»i 

3.  Municipal  Cobpobations  (i  6e3*)— Uo 
AND  Regulation  or  Stbsbts  —  Riohtb  or 
AauTTiMO  OwNXBS— Tbibb  111  Streeib. 

The  owner  of  property  abutting  on  a 
street  in  a  dty  has  an  easement  or  property  in 
the  shade  trees  standing  along  the  sidewalk  in 
the  street  which  the  law  will  protect  subject 
to  the  right  of  the  dty  government  over  the 
same. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  H  1438-1440;  Dec. 
Dig.  I  668.*7 

4.  Municipal  Cobfobatioetb  <H  880,  081*)— 
Use  and  Reoulatzok  or  Snuzs— Tubes 
Bobdebinq  Stbekt. 

A  dty  cannot  transfer  Its  rt^t  of  eontrot 
over  slwde  trees  standing  along  the  edge  of 
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its  streets  to  an  In^Tidaal  or  qrx&al  public  cor* 
poration,  sach  as  an  electric  light  company, 
which  is  aathorized  to  use  the  streets. 

[Ed.  Note.— For  oilier  cases,  see  Municipal 
Corporatloiw,  Cent.  Dif.  H  14B0-1466;  Dea 
Dig.  H  6SM181.*] 

&  BmniNT  DouAxn  ((  69*)— TAmra  Pup- 
KBTT— Shade  Tubs  in  Stbuts— Iimaras- 
ENCE  WITH  Shade  Tbees. 

An  electric  light  company  authorlKed  to 
place  poles  and  ^res  along  the  streets  of  a 
city  cannot  invade  the  rights  of  a  property 
ovner  as  to  the  trees  in  the  street  in  front  of 
hia  property,  without  paying  compensation 
therefor. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain.  Gent  Diff.  It  171-179;  De&  Die.  1 
60.»J 

6.  HuNioiPAi.  GoBPOBATtons  (I  663*)  —  TJbe 

AND  REOUUTIOn  OT  STESETS  —  ElQHTB  OF 

ABtrmNQ  Ownebs—Teeeb— Punitive  Dam- 

AOES. 

Where  an  electric  light  company  authoris- 
ed to  place  poles  and  wires  along  city  streets 
Invades  the  rights  of  an  abutting  owner  in  the 
trees  on  the  street  in  front  of  his  properly, 
and  there  is  wantonness,  oppression,  or  baa 
motive,  the  abutting  owner  may  be  awarded  pu- 
nitive  damages. 

[Ed.  Note.~For  other  cases,  see  Monidpal 
Corporations.  Cent  Dig.  S|  1438-1440;  Dec 
Dig.l  663*f 

7.  Municipal  Cobfobations  (8  663»)— Use 
and  Regulation  of  Stbebts  —  Right  of 
Abutting  Pbopebtt  Ownebb— Tbees— Dam- 
ages. 

Where  an  abntting  owner  is  damaged  by  an 
electric  light  company  cutting  off  limbs  of  the 
trees  standing  in  a  dty  street  in  front  of  his 
property,  he  is  entitled  to  damages  for  the  de- 
terioration, if  any,  in  the  value  of  his  property, 
though  the  trimming  was  done  in  a  skillful 
manner,  as  cutting  the  limbs  in  a  negligent 
manner  woold  simply  have  added  to  tiie  dam- 
ages. 

[Ed.  Note.— For  other  eases,  see  Mnnicipttl 
Corporations.  Gent  IMg.  U  1438-1440;  Dec. 
Dig.  »  663.*J 

8.  Action  (S  32*)— Rdcedt  of  Owim— Fobu 

OF  Action. 

Forms  of  action  are  no  longer  of  supreme 
importance,  and  the  objection  that  an  ordinary 
action  for  damages  for  injur;  to  shade  trees 
.in  the  street  in  front  of  plaintififs  property 
should  not  have  been  brooght,  an  action  for 
compensation  for  taUng  property  by  eminent 
domain  should  have  been  brought  uistead,  is 
of  no  weight 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  SS  257-261,  316;  Dec  Dig.  |  32.*] 

Brown  and  Hoke,  JJ.,  dissenting. 

Appeal  from  Superior  Oonrt,  Wake  Comi- 
ty ;  Carter,  Judge. 

Action  by  Van  B.  Moore  against  the  Car^ 
olina  Power  &  Light  Company.  From  a 
Judgment  for  the  defendant,  plaintiff  appeals. 
Error. 

Peele  &  Maynard,  of  Raleigh,  for  appel- 
lant  James  H.  Pou,  of  Wilson,  for  appellee. 

CLARK,  C.  J.  This  is  an  action  to  recover 
damages  to  the  value  of  plaintiCTs  lot  In  Ral- 
elgii,  by  cutting  limbs  from  and  disfiguring 
an  ornamental  shade  tree,  which  stood  on 
tbe  sidewalk  In  front  of  plaintUTs  residence. 
The  deftodant  claimed  that  It  had  a  right 


POWER  A  ZilGHT  00.  597 

to  cat  tbe  limbs  out  of  tite  way  of  Its  wires 
because  necessary  for  its  purposes,  without 
incurring  any  liability  to  the  owner  of  the 
property  abutting  the  sidewalk  whereon  the 
tree  stood,  and  farther  that  the  fee  simple 
of  the  streets,  including  the  sidewalk,  was  in 
the  state  of  North  Carolina,  and  hence  that 
the  plaintm  had  no  property  rights  In  the 

[1-4]  It  is  historically  true  that  the  mUe 
square  upon  which  the  dty  of  Baldlgh  was 
origiiuaiy  located,  and  within  which  limits 
this  tree  stood,  was  puidiased  by  the  state 
and  the  dty  ao  far  as  It  Is  within  those  lim- 
its was  divided  into  lots  and  sold,  reserving 
the  title  to  the  streets  In  tlie  state.  But  so 
far  as  it  affects  this  matter  and  all  matters, 
exc^  possibly  in  exceptional  cases,  the  con- 
trol of  the  mttnidpallty  over  Us  streets  is 
the  same  in  Raleigh  as  in  all  the  other  dties 
and  tovnis  in  the  state.  The  for  the 
purpose  of  Its  government  and  management 
can,  In  its  discretloii,  cut  down  or  trim  up 
the  trees  bordering  the  streets,  and  cannot 
be  restrained,  unless  in  cases  of  wiUfalness 
or  oppression.  JefTress  v.  GreenviUe,  154  N. 
C.  499,  70  S.  E.  919;  RosenthaU  v.  Golds- 
boro,  149  N.  G.  12S,  62  S.  E.  005,  20  L.  R.  A. 
(N.  S.)  809,  16  Ann.  Cas.  630;  Tate  t. 
Greensboro,  114  N.  C.  392,  19  S.  B.  767,  24 
L.  R.  A.  671.  But  subject  to  such  right  of 
the  dty  goTemment  the  abutting  owner  has 
an  easement  or  property  In  the  shade  trees 
standing  along  the  sidewalk  which  tbe  law 
will  protect  Brown  v.  Electric  Co.,  138  N. 
C.  633,  61  S.  E.  62,  69  L.  B.  A.  631,  107  Am. 
'St.  Rep.  554.  The  dty  cannot  transfer  to 
any  Individual  or  to  a  quad  public  corpora- 
tion for  its  convenience  and  profit  this  su- 
perior right  which  it  can  exerdse  only  for 
the  public  benefit. 

II]  It  is  also  true  that  the  defendant  com- 
pany is  empowered  by  its  charter  and  by 
tbe  permission  of  the  dty  to  place  its  poles 
and  wires  along  the  streets  for  the  purpose 
of  carrying  the  electric  light.  But  it  does 
not  follow  that  therefore  it  can  invade  the 
property  rights  of  the  plaintiff  In  his  shade 
tree  without  compensation,  nor  that  the 
plaintiff  would  not  be  entitled  to  an  injunc- 
tion In  case  the  cutting  of  the  tree  was 
about  to  be  done  unnecessarily  or  wantonly 
or  oppressively.  The  defendant  Is  a  public 
service  corporation,  or  as  it  Is  usually  termed 
a  quad  public  corporation,  and  can  take  the 
property  of  the  plaintiff  but  only  upon  com- 
pensation. This  Is  true  even  If  it  had  been 
necessary  for  the  defendant  to  run  its  wires 
through  the  tree  and  to  cut  the  limbs,  for 
the  defendant  cannot  Invade  the  property 
rigbte  of  the  plaintiff  without  compensation 
because  convenient  or  necessary  for  its  ben- 
efit to  do  BO.  As  a  matter  of  fact  it  could 
not  be  necessary,  because  the  wires  could 
have  been  strung  above  the  top  of  the  tree, 
or  could  have  swerved  dther  dde,  or  couid 
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have  been  placed  nndergonnd,  as  la  required 
in  many  dtlee  and  even  in  North  Carolina  In 
progreBstve  towns  like  Cbariotte  for  in- 
stancy on  some  of  its  streets.  The  latter  in- 
deed most  ultimately  be  required  every- 
where, fbr  the  present  system  of  stringing 
the  wires  above  ground  is  unsafe  for  the 
public^  as  we  have  an  instance  In  Haynes  t. 
Oas  Co.,  U4  N.  C.  308.  19  S.  E.  844,  as  L. 
R.  A.  810,  41  Am.  St  Bep.  780,  where  a  bro- 
ken wire  hanging  down  became  charged  by 
contact  with  a  trolly  wire,  caoilng  the  death 
of  a  boy  passing  t^.  The  orerhead  wires 
are  very  unsightly,  are  troublesome  in  cases 
of  flres,  and  are  subject  to  interruption  by 
storms.  They  are  allowed  only  as  a  matter 
of  economy  on  tbe  part  of  the  light  com- 
pany, and  not  to  entitle  them  to  take  the 
property  of  others  as  a  matter  at  right 

[I]  The  plaintiff  la  entitled  to  compensa- 
tion for  the  Injury  done  him,  and,  U  there 
was  wantonness,  or  oppression,  or  other  bad 
moUTe,  ponltlTe  damages  might  be  added. 
The  subject  has  been  so  fully  discussed  and 
elucidated  In  Brown  v.  Electric  Co.,  138  N. 
C.  533.  51  S.  £.  02.  69  L.  R.  A.  631,  107  Am. 
St  Rep.  554,  that  we  need  not  do  more  than 
refer  to  the  reasoning  and  the  conclusions 
reached  In  that  case. 

[7]  The  plaintiff  avers  that  a  great  Induce- 
ment to  him  In  buying  the  premises  was  the 
ornamentation  of  his  grounds  by  this  tree 
and  others,  and  that  he  spent  considerable 
money  In  Improving  and  beautifying  them. 
His  honor  erred  In  instructing  the  Jury  that 
the  plaintiff  was  entitled  to  recover  only  if 
the  cutting  of  the  limbs  had  been  done  in  a' 
negligent  or  unskillful  manner.  That  would 
add  to  the  amount  of  the  damages  which  he 
wonld  be  entitled  to  recover.  But  it  Is  not 
the  measure  of  his  rights,  for  he  Is  entitled 
to  compensation  for  the  deterioration,  if 
any,  in  the  value  of  his  property,  from  the 
trimming  or  cutting  of  the  tree,  however 
skillfully  done.  Just  as  he  would  have  been 
if  the  tree  had  been  cut  down,  however  skill- 
fully and  carefully  and  even  necessarily  the 
tree  bad  been  felled.  The  plaintiff's  prop- 
erty in  the  tree  (subject  to  the  superior  right 
of  the  city  to  cut  or  remove  it  for  public  pur- 
poses) and  his  right  to  enhance  the  value  of 
his  lot  by  Its  improvement  on  which  he 
had  spent  care  and  money  entitle  him  to 
compensation  for  the  loss  which  he  may 
have  sustained  by  the  act  which  the  defend- 
ant has  done  f6r  its  own  convenience  and 
advantage. 

[1}  It  was  suggested  that  the  defendant 
might  have  obtained  the  rtgbt  to  trim  the 
tree,  or  even  to  cut  it  down  if  necessary,  un- 
der the  right  of  eminent  domain,  and  there- 
fore that  the  plaintiff  could  recover  damages 
only  in  the  same  method.  But  forms  of  ac- 
tion no  longer  are  matters  of  supreme  im- 
portance. If  the  defendant  so  desires,  this 
may  be  styled  an  action  to  recover  damages 
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under  the  right  of  emlneot  domain.  The 
plaintiff's  property  rights  have  been  invaded 
by  the  defendant  for  its  own  benefit,  and  the 
plaintiff  is  entitled  to  reeovor  oompensation 
thuQfor,  and  is  not  restricted  to  sndi  Objo- 
ages  as  may  have  been  caused  by  the  nn- 
skUlfnlness  or  negligence  of  the  defendant 
Error. 


BBOWN  and  HOKE.  JJ^  dissent 


WOODX^BT  V.  CAROLINA  TELEPHONE  ft 
TELEGRAPH  GO. 

(Supreme  Comt  of  North  Cardlaa.   Oct  15, 
1918.) 

L  Texxobaxhs  Aim  TBLCPHonBS      28*)  — 

Duty  to  Pubnish  Sebvice. 

Telegraph  and  telephone  companies  take 
and  hold  their  charters  subject  to  the  obliga- 
tion to  render  service  at  uniform  ami  reasona- 
ble rates  without  discridunatioo,  and  they  have 
no  right  to  make  or  continue  a  contract  wblcb 
renders  them  unable  to  perfcwm  those  duties. 

[EdL  Note.— For  other  eases,  see  Telegraphs 
and  Telephones,  C«it  Dig.  ||  16, 17;  Dee.  Dig. 
S  28.  •] 

2.  Telegraphs  and  Telephones  (I  33')  — 
Conduct  or  Business— Bulbs  and  Bsau- 

LATIONS. 

Telegraph  and  telephone  companies  may 
make  such  Just  and  reasonable  rules  and  regu- 
lations aa  are  required  for  the  conduct  of  their 
bDslnesB,  including  a  rule  requiring  the  payment 
of  established  rates  monthly  in  advance. 

[Ed.  Note.— ?or  other  cases,  see  T^egraphs 
and  Telephones.  Oent  Dig.  |  21;  Dec.  Dig.  | 


3.  Teleobafhs  and  Telephones  (f  S3*>  — 
Pbeuhinabt  In jUNonoK— Grounds. 

Where  a  telephone  company  at  first  al- 
lowed its  subscribers  to  pay  at  the  end  of  the 
month,  although  the  contract  called  for  pay- 
ment in  advance,  but  found  that  their  losses 
from  such  method  were  so  great  as  to  inter- 
fere with  their  business,  and  therefore  notified 
the  subscribers  that  they  wonld  be  required' 
thereafter  to  pay  monthly  in  advance,  to  which 
rule  all  the  subscribers  but  one  acceded,  a  pre- 
liminary injunction  should  not  be  issued  to  re- 
strain the  severing  of  connections  with  the  tel- 
ephone company  of  that  one  subscriber,  pending 
a  final  hearing  on  the  merits,  since  that  would 
amount  to  an  unlawful  dlsoimioation  in  hia 
favor. 

[Ed,  Note.— For  other  cases,  see  Tdegraplis 
and  Telephones,  Gent  Dig.  i  21;  Dee.  Dig.  f 


4.  Teleobafhs  and  TKxnioNEs  (|  88*)— 

CONTBACTS  rOB  SEBVZCB— MODZnOAXION. 
Where  a  telephone  subscriber  struck  out 
from  the  form  of  contract  the  provision  requir- 
ing payment  in  advance,  such  erasure  left  the 
mutter  undetermined  and  subject  to  future  reg* 
uladon  by  the  company. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  S  21;  Dec.  Dig.  } 
33.»1 

6.  Teleokaphb  and  Telephones  (f  33*)  ~- 
Contracts  fob  Sebvice— Obal  Agbebkent. 
An  oral  agreement  that  a  telephone  sub- 
scriber should  pay  at  the  end  of  the  month  in- 
stead of  in  advance,  which  was  indefinite  as  to 
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time,  tronld  be  determinable  at  the  will  of  either 
piirty  upon  reasoDable  Dotice. 

[Ed.  Note.— For  other  caBee,  aee  Telegraphs 
aad  Telephones,  Cent  Dig.  t  21;  Dec  Dig.  i 
33.*] 

6.  Telegbaphs  and  Tblkfhokes  (I  33*)  — 

CONTBAOTS  FOB  SeBVICK— CONSTBDCTION. 
Where  a  vritten  contract  for  telephone 
service  provided  that  it  should  continue  for  one 
year,  and  thereafter  until  terminated  by  the 
company  at  its  option,  the  company  could  ter- 
minate an  oral  agreement  supplementing  the 
written  subscription,  and  which  permitted  the 
subscriber  to  pay  at  the  end  of  each  month  in- 
stead of  in  advance. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
And  TelephoneB,  Gent  Dig.  |  21;  Dec.  Dig.  I 
88.«I 

7.  TaxaurBB  avd  Tblefhohis  d  88*)  — 
BBouLATioin  —  Goif STBUcnoir  or  Obdi- 

HANCB. 

An  ordinance,  permitting  a  telephone  com- 
pany to  require  its  subscribers  to  give  a  bond 
to  secure  the  payment  of  the  first  year's  reut- 
alj  was  manifestly  intended  to  secure  the  cost 
of  installing  the  service^  and  does  not  prevent 
the  company  from  requiring  its  subscribers  to 
pay  their  rentals  monthly  in  advance. 

[Ed.  Note^— For  other  cases,  see  Telempht 
and  Tele^onea,  Cent  Dig.  |  21;  Dee.  Dig.  f 
B3.*J 

&  TBLEeUPBB  AHD  TlLBPHOHW  (|  88*>  — 

CONTBAOTS  FOB  SBBTICK— WAITEB. 

Where  a  telephone  company  temporarily 
permitted  its  subscribers  to  pay  at  the  end  of 
the  month  instead  of  in  advance,  as  their  con- 
tracts required,  it  did  not  thereby  waive  its 
right  to  require  the  payment  in  advaiwe,  since 
there  was  no  consideration  for  the  waiver  and 
no  element  of  estoppel. 

[Bd.  Note.~For  otbet  caaes,  aee  Tdegnphs 
and  TelephMies,  Cent  Dig.  |  21;  Dec.  Dig.  I 
S3.*] 

0.  TbLEOBAPHS  and  TnXPHDNBB  (I  28*)  — 

Dnnss  TO  Fubnish  Sebticb— waives  of 
Bights. 

A  telephone  company  cannot,  by  waiver 
of  the  provisions  of  its  contract,  put  itself  in  a 
position  wliich  will  prevent  a  prooer  perform- 
ance of  its  statutory  daties,  and  the  providing 
of  service  at  reaaonahle  rates  without  discrim- 
ination. 

[Ed.  Note.— For  other  caBe%  see  Telegruhs 
and  Telephones,  Cent  Dig.  U  16»  17;  Dee. 
Dig.  I  28.*] 

10.  Tblcobapba  ahd  Tblipbokeb  (I  83*)  — 

Chabqes— Tbndbb. 

Where  a  telephone  subscriber  made  a  ten- 
der  for  a  few  days'  service  in  advance,  while 
at  the  same  time  insisting  that  he  had  a  right 
to  pay  at  the  end  of  the  month,'  the  tender  was 
not  Buffident  to  prevent  the  removal  of  the 
telephone  by  the  company. 

[Ed.  Note.— For  otiier  cases,  see  TeleRaphs 
and  Tele^ones,  Gent  Dig.  |  21;  Dea  Dig.  i 
83.*] 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty; Allen,  Judge 

Action  by  Chas.  B.  Woodley  against  the 
Carolina  Telephone  &  Tel^raph  Company. 
From  an  order  granting  a  preliminary  In- 
junction, the  defendant  appeals.  Reversed. 

The  action  was  brought  to  recover  dam- 
ages of  defendant  for  severing  plaintUTs 
teleptaone  connection  In  the  city  of  Einston, 
and  to  compel  defendant  to  restore  same. 
Defendant  Justified  on  the  ground  that  plain- 


tiff wrongfully  refused  to  pay  the  rateB 
monthly  In  adrance,  and  plalntUF  contended 
that  the  rates  were  only  due  at  the  end 
of  cRch  month,  and  that  defendant  bad  no 
lawful  excuse  for  Its  conduct  The  court; 
on  the  facts  as  presented  being  of  oplnUm 
with  the  plabitur,  entered  Judgment  restrain- 
ing defendant  tlU  the  hearing,  and  compi- 
ling It  to  restore  connection  pending  the  con- 
troversy. Dtfendant.  having  duly  excepted, 
appealed. 

Y.  T.  Ormond  and  T.  C.  Wooten,  both  of 
Klnston,  and  G.  M.  T.  Fountain  ft  Son,  of 
Tarboro,  for  appellant  O.  7.  Cowper,  of 
Kinston,  for  appelto& 

HOKE,  J.  [1]  Our  deddons  are  to  Hie 
effect  that  these  public  service  corporations. 
Including  t^leg'aph  and  telephone  companies, 
take  and  bold  their  charters  subject  to  the 
obligation  of  rendering  services  at  uniform 
and  reasonable  rates,  and  witbout  discrimi- 
nation, and,  further,  that  they  have  no  rlg^t 
to  make  or  oontlniie  in  the  p»foniianoe  of  a 
contract  "which  roidefs  them  unable  to  per- 
form the  duties  imposed  upon  them  by 
their  charter;"  and  whether  such  contract 
is  evidenced  by  municipal  ordinance  or  by 
agreement  between  the  parties.  Telegraph 
V.  Telephone  Co..  159  N.  C.  9,  74  S.  E.  636; 
Horner  v.  Watef  Co.,  163  N.  C.  685,  69  S.  E. 
607,  138  Am.  St  Rep.  681 ;  Oriffln  v.  Water 
Co.,  122  N.  a  206,  80  8.  E.  819;  41  L.  R.  A. 
240. 

[2]  It  is  also  recognized  that  those  com- 
panies, subject  to  the  provisions  of  their 
charter  and  the  general  law,  may  make  such 
Just  and  needful  rules  and  regulations  aa 
are  required  for  the  proper  performance  of 
their  statutory  duties  and  In  reasonable  fur- 
therance of  the  company's  general  business, 
and,  in  reference  to  companies  of  this  char- 
acter, that  a  rule  requiring  payment  of  estab- 
lished rates  In  advance  for  a  limited  period 
will  be  considered  as  reasonable  and  valid, 
and  we  are  of  opinion  that  In  case  of  tele- 
phone companies  the  term  of  one  month  comes 
well  within  the  principle.  Washington  v,  In- 
dependent Tel.  Co.,  60  Wash.  156,  109  Pac. 
366,  81  L.  B.  A.  (N.  S.)  820  ;  37  Cyc.  p.  1619. 

[t]  In  the  present  case,  on  a  perusal  of 
the  facts  In  evidence,  tt  appears  that  de- 
fendant company  duly  Incorporated,  desir- 
ing to  install  and  operate  a  new  and  efficient 
telephone  system  for  the  city  of  Klnston, 
was  granted  the  privilege  by  ordinance  of 
the  city,  and  had  printed  a  form  of  contract 
for  general  use,  requiring  payment  of  month- 
ly rates  In  advance;  that  for  a  year  or 
more  after  commencing  operations  the  com- 
pany desiring  to  oblige  Its  patrons  as  far  as 
possible,  did  not  insist  on  prepayment,  col- 
lecting very  generally  at  the  end  of  each 
month,  but  having  ascertained  by  trial  that 
the  loss  In  collections  by  this  method  was 
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80  great  that  tbe  company  wonld  not  be  able 
to  "properly  maintain  Ita  Bystem  and  give 
efficient  and  satisfactory  Berrlce  to  its  pa- 
trons,  It  was  determined  to  enforce  tbe 
feature  of  the  contract  requiring  payment 
in  advance,"  and  that  it  was  necessary  to  do 
this  to  properly  perform  its  duties ;  that  by 
the  Ist  of  January,  1913,  a  large  portion  of 
the  subscribers  had  acquiesced  in  the  re- 
quirement, and  by  May  of  this  year  all  of 
the  600  subscribers  had  done  so  but  11,  and 
since  that  time  all  of  these  11  except  the 
plaintiff. 

In  reference  to  the  various  notices  given 
plaintiff  in  this  connection  the  affidavit  of 
defendant's  general  manager  made  averment 
as  follows:  "That  the  said  plaintiff  was 
notified  in  January  that,  unless  be  compiled 
with  this  rule  of  the  company,  his  phone 
wonld  be  disconnected.  That  he  was  given 
said  notice  several  times  in  the  month  of 
May,  and  on  the  7th  of  May  he  was  notified 
that  if  he  bad  any  special  contract  that  did 
not  require  him  to  pay  his  rentals  in  ad- 
vance, the  company  hereby  cancels  same, 
and  unless  he  paid  bis  rentals  In  advance  by 
the  l&th  of  June,  service  would  be  discon- 
tinued. That  plaintiff  was  notified  In  Janu- 
ary, 1913,  that  he  must  comply  with  the 
rules  of  the  company  to  pay  in  advance.  He 
stated  to  affiant  that  the  company  had  no 
right  to  adopt  the  rule;  h6  did  not  object 
to  the  same,  however,  but  that  it  was  a  mat- 
ter of  flnance  with  Uiii«  and  that  he  hoped 
to  be  able  to  pay  In  advance  soon.  That 
thereafter  every  eitOTt  was  made  to  Induce 
sold  ptalntlfl  to  comply  with  said  mle  and 
regulation,  and  upon  his  persistent  failure 
and  refusal  to  do  bo  his  phone  was  discon- 
nected, and  service  was  discontlniwd  on 
the  X6th  of  June.  I&IS." 

We  And  no  anbstantlal  dailal  In  the  rec- 
ord of  the  facta  relevant  to  this  phase  of  the 
Inquiry,  and  it  will  thus  sufficiently  appear 
that  for  defendant  to  defer  to  plalntUTs  po- 
sition In  this  matter  would  be  &n  unlawful 
discrimination  in  plalntUTs  favor  on  the 
part  of  the  company,  and  In  Tlolatlon  «t  its 
statutory  duties  as  a  public  swica  corpora- 
tion. Applying  the  le^  principles,  as  here- 
tofuw  alHted,  we  are  of  opinion  that,  on  the 
facta  as  they  now  appear  of  record,  the 
def^dant  company  was  well  within  Its  rights 
wh»  it  severed  plaintiff's  ponnectlon  tor 
nonpayment  of  monthly  dues. 

[4-B]  While  this  disposes  of  the  present 
appeal  it  may  be  well  to  refer  to  some  of  the 
positions  urged  in  support  of  plaintiff's 
claim.  It  la  contended  that  he  is  entitled  to 
present  relief  by  reason  of  certain  aver- 
ments In  his  own  affidavit  to  the  efTect  that 
when  the  contract  of  subscription  was  pre- 
sented to  him  for  his  signature  of  date  Octo- 
ber 18,  1910,  stating  tbe  rates,  "at  $36  (dol- 
lars) pec  annum  in  equal  payments  of  $3.00 
each  monthly  In  advance  during  the  continu- 
ance of  the  contract,"  etc,  plaintiff  declined 


to  sign  same  as  written,  and  did  not  sign 
till  he  had  erased  the  words  "monthly  In 
advance,"  and  further  that  there  was  an  oral 
agreement  at  this  time  that  plaintiff  was 
to  pay  at  the  end  of  each  month.  So  far 
as  the  erasure  Is  concerned,  this  would  seem 
to  leave  the  matter  Indeterminate,  and  sub- 
ject to  future  regulation  by  the  company 
(Horner  v.  Water  Co.,  supra),  and  as  to  the 
alleged  oral  contract,  even  If  the  same  were 
made  and  valid.  It  being  Indefinite  as  to 
time,  would  ordinarily  be  determinable  at 
the  will  of  either  party,  certainly  on  giving 
reasonable  notice  (Soloman  v.  Sewerage  Co., 
142  N.  C.  439-445,  55  S.  B.  800,  6  L.  R.  A- 
[N.  S.]  391) ;  and,  if  considered  a  part  of 
the  written  subscription  and  controlled  by 
its  terms,  this  contains  specific  stipulation 
"that  this  contract  shall  continue  for  one 
year  from  19th  day  of  October,  1910,  and 
thereafter  until  the  expiration  of  thirty  days 
after  written  notice  shall  be  gLvea  by  the  sub- 
scriber of  a  desire  to  cancel  this  agreement, 
unless  the  same  shall  be  terminated  by  the 
company  as  specified  in  the  conditions  afore- 
said," and  one  of  these  conditions  Is,  in  part, 
as  follows:  "That  for  any  reason  which 
appears  to  the  company  sufficient,  the  com- 
pany may  at  its  option  terminate  the  con- 
tract and  remove  the  Instrument."  On  the 
facts,  therefore,  there  is  nothing  In  the  con- 
tract itself  restraining  the  company  from 
making  the  change  and  requiring  payment 
on  giving  proper  notice  of  tbe  monthly  rates 
in  advance. 

[7]  Again  It  is  Insisted  that  this  collec 
tlon  of  rates  in  advance  Is  prohibited  by  the 
mnnidpal  ordinance  granting  defendant  the 
prlvll^e  of  oi^eratlng  its  system  In  the  city 
of  Kins  ton.  Section  18  of  the  ordinance 
upon  which  plaintiff  relies,  after  requiring 
of  defendant  aervice  for  all  dtliena  of  good 
standing  who  apply  for  It,  condndea  as 
follows :  **That  the  said  Carolina  Tel^bone 
and  Telegraph  Company  may  require  sudi 
person  or  pwsons  to  ke^,  and  pay  the  roital 
on  8U<di  t^ptiones  for  a  period  of  twelve 
months  and  to  guarantee  the  payment  of 
said  rental  for  said  period,  the  said  com- 
pany having  the  ri|^t  to  require  the  sahl 
party  to  give  bond  in  Uie  sum  of  fifty  ($C0> 
dollars  as  an  assurance  of  the  AltMnl 
performance  of  the  terms  of  said  coptraet." 
This,  to  our  mind,  In  no  way  interferes  with 
the  right  (daimed  by  defendant,  but,  as  its 
terms  dearly  Import,  was  only  intended  as  a 
protection  to  the  company  against  the  initial 
expenses  of  Installing  the  telephone  at  the 
beginning  of  the  service, 

[I]  It  is  further  argued  that  the  company 
has  waived  the  right  in  question  by  not  hav- 
ing enforced  it  for  a  year  or  so  after  making 
the  regulation,  but  such  a  position  cannot 
at  all  be  maintained.  In  order  to  a  valid 
waiver,  there  must  be  an  agreement  founded 
on  consideration,  or  there  must  be  some  ele- 
ment of  estoppel   Neither  is  present  here^ 
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It  was  only  a  case  of  temporary  acgulesoenoe 
in  a  different  method  on  the  part  of  the 
company,  and  from  a  disposition  to  oblige 
Its  patrons,  and  there  was  nothing  to  pre- 
vent defendant  from  enforcing  its  regulation 
when  it  was  ascertained  by  trial  that  the 
business  could  not  be  Batlsfactorily  conduct- 
ed in  the  other  way. 

[t]  Apart  from  tlids,  the  doctrine  of  waiv- 
er is  subject  to  Oie  control  of  public  policy, 
and  a  public  service  corporation  no  more  by 
waiver  than  by  ccmtract  Is  allowed  to  put 
itself  in  poattioa  which  prevents  the  proper 
performance  of  Its  statutory  duties,  and 
affording  its  service  at  reascmable  rates  and 
without  discrimination  amongst  its  patrons. 
29  A.  &  B.  pp.  lOBT  and  1107. 

[11]  OClie  stuu^estimi  of  a  tendw  by  plain- 
tiff for  a  few  days'  service  and  demand  of 
reinstatement  Is  wlOioot  merit  The  plaintiff 
was  at  the  time  insisting  on  its  right  to  pay 
at  the  end  of  each  month,  and  the  tender 
was  not  In  accord  with  a  valid  regulation 
of  the  company. 

We  are  of  opinion,  that  on  the  facts  as 
Ouv  now  appear,  the  plalotlfl  has  shown 
no  right  to  a  preliminary  Injunction  and 
the  Judgment  of  the  lower  court  must  be 
reversed. 

Reversed. 

BROWN,  J„  did  not  sit 


WILLIAMS  V.  SEABOARD  AIR  LINE  RT. 

(Supreme  Court  of  North  -Carolina.  Oct  16, 

1913.) 

Mastcb  Ann  Skbvant  114*)— Injuries  to 
Sebvant— Masteb's  Liabilitt— Safe  Place 

TO  WOBK. 

The  fact  that  a  railroad  company  in  cut- 
ting bushes  from  its  right  of  way  left  pointed 
stubs  eight  or  ten  inches  high  does  not  consti- 
tute a  breach  of  Its  duty  to  provide  a  safe 

filace  for  work,  which  renders  ft  liable  for  In- 
aries  to  a  section  hand  who  left  the  track  at 
a  place  of  fals  own  selection  to  get  a  diink  of 
water,  and  in  going  down  die  dde  of  a  fill  trip- 
ped over  a  snag,  and  fell. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  179,  200;  Dec.  Dig.  S 
114.*] 

Appeal  from  Superior  Court  Wake  Coun- 
ty; Carter,  Judge. 

Action  by  N.  G.  Williams.  Jr..  against  the 
Seaboard  Air  Line  Railway.  Judgment  for 
defendant  BluA  plalntlft  appeals.  Affirmed. 

This  is  an  actlop  to  recover  damages  for 
personal  injury,  alleged  to  hare  been  caused 
by  the  negligence  of  the  defendant 

The  complaint  alleges  that  the  plaintiff 
was  an  employ^  of  the  defendant  railway 
company  In  the  capacity  of  sectlomnan  or 
assistant  section  foreman;  that  on  the  11th 
day  of  July,  1911,  the  section  foreman  order- 
ed the  plaintiff,  together  with  three  other 
employ^  of  the  company,  to  go  over  the 
section  and  tighten  bolts;  that  the  section 
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foreman  and-the  portion  of  the  crew  with  him 
were  engaged  in  the  usual  work  on  the  sec- 
tion ;  that  the  section  foreman  advised  the 
plaintiff  that  the  water  bucket  would  be  kept 
with  the  foreman  and  his  portion  of  the 
crew,  and  instructed  the  plaintiff  and  the 
others  with  him  to  get  water  at  the  nearest 
places  as  Qiey  proceeded  along  the  line  tight- 
ening bolts;  that  about  2:30  o'clock  In  the 
afternoon  they  had  reached  a  fill  some  12  or 
15  feet  in  height ;  that  prior  to  this  time  the 
company,  through  its  employes,  had  permit- 
ted the  sides  of  the  fill  to  become  dangerous 
by  cutting  bushes  and  small  trees  with  a 
hook,  leaving  them  sharp  and  pointed, 
sprouts  growing  out  and  weeds  growing  up 
on  the  sides  of  the  fill,  concealing  the  dan- 
gerous condition  of  the  right  of  way;  that 
the  plaintiff,  not  knowing  the  dangerous  con- 
dition of  the  right  of  way,  started  down  the 
sides  of  the  fill  for  water,  stumbled  on  one 
of  these  hidden  snags  or  stumps,  and  fell, 
and  was  Injured. 

The  plaintiff  testified  as  follows:  "I  am 
the  plaintiff  in  this  actl^  I  live  four  miles 
west  of  Gary,  N.  C  On  July  U,  1911.  I  was 
at  work  on  the  section  for  the  Seaboard  Air 
Line  Railway  between  Gary  and  Apex.  I 
went  to  work  for  the  Seaboard  about  the 
16th  or  17th  day  of  June  of  that  year.  I 
was  asdstant  section  foreman,  and  my  wages 
were  tl.26  per  day.  M!r.  E.  D.  Medlin  was 
section  foreman.  On  the  morning  of  the  11th 
of  July  the  foreman  ordered  four  of  us 
to  go  along  the  section  and  tighten  bolts. 
The  three  others  and  myself  were  J.  A.  Mar- 
cum,  Hloton  Hobby,  and  Charlie  Singleton, 
and  the  section  foreman  and  the  other  mem- 
bers of  the  crew  remained  behind  at  work 
on  the  right  of  way.  The  section  foreman 
told  us  that  he  would  beep  the  water  bucket 
with  him  and  those  behind,  and  we  should 
get  water  at  the  nearest  places  along  the 
line.  About  2  o'clock  In  the  afternoon  we 
were  tightening  bolts  on  a  fill  near  the  11- 
mlle  post  The  fill  Is  75  or  100  yards  long. 
It  was  very  hot  s-mi.  we  were  thirsty.  Ar^ 
thur  Marcum  and  I  started  to  a  well  about 
300  yards  away  to  get  water.  We  were  not 
far  from  the  middle  of  the  fill.  We  started 
down  the  embankment  when  my  foot  struck 
one  of  the  snags,  and  in  throwing  my  other 
foot  ahead  to  try  to  catch  I  fell,  rather  sat 
down  on  one  of  the  snags.  On  the  sides  of  the 
fill  were  many  snags  where  the  bushes  had 
been  cut  off  with  a  hook  some  time  before, 
leaving  the  snags  eight  or  ten  Inches  or  one 
foot  high.  These  snags  were  very  sharp. 
Sprouts  had  grown  out  from  these  stumps  or 
snags,  and  weeds  had  grown  up  about  three 
feet  high  and  very  thick,  hiding  the  snags. 
I  had  never  worked  on  the  right  of  way,  and 
did  not  know  the  snags  were  there.  X  have 
worked  on  the  section  on  the  Southern  Rail- 
road, and  have  observed  other  railroads,  and 
never  knew  one  in  as  bad  condition  as  this 
with  reference  to  the  snaga  and  bushes.  I 
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waa  rendered  nncoDBclous ;  stayed  In  Rex 
Howltal  one  montb.  I  haven't  been  able  to 
work  regularly  Bince.  I  am  not  well  now. 
In  April,  1912,  I  went  to  worl;  for  tbe  Caro- 
lina Power  ft  Light  Company  as  conductor. 

1  worked  12  boars  a  day.  When  I  was 
working  with  the  section  force  on  t2w  morn- 
ing of  this  accident,  whenever  we  felt  like 
it  we  stopped  and  got  water  and  came  back; 
that  was  the  order  we  had.  Mr.  Medlln 
wasn't  with  me  at  the  time  of  the  accident 
Bd>.  Hohhy  was  about  two  rails  behind  me. 
A  rail  is  about  80  feet  long.  I  think  he  was 
going  after  water,  too.  Mr.  Marcum  had 
gone  down,  the  fill,  and  was  a  lltOe  ways 
from  m&  I  think  he  went  under  the  fence. 
There  was  a  barb-wire  fence  at  flie  bottom 
of  the  flu.  The  fill  Is  aboat  16  feet  high,  and 
extends  something  like  40  or  60  feet  towards 
Apex.  I  gness  we  were  nearer  the  end  to- 
wards Apex  than  towards  Gary.  The  acd- 
dmt  happened  on  a  bright  snnny  day  about 

2  o'clock.  I  could  see  the  bushes,  but 
couldn't  see  the  ground  where  I  was  going. 
Th«  fill  Is  a  gradual  «1ope.  The  section  force 
are  supposed  to  go  over  this  flU  once  a  year 
and  cut  down  the  bushes  for  the  puipose  of 
keeping  them  from  getting  dry  and  burning 
property.  The  rule  is  that  they  cut  the  hush- 
es once  a  year.  I  guess  they  do  that  so  that 
the  oiglnes  will  not  set  them  on  flr&  Tbe 
stick  was  much  larger  than  a  )>encll,  and 
ei^t  Inches  high.  In  cutt&ig  tbe  budies 
they  used  a  blade  somettilng  like  a  reap 
hook.  By  going  to  the  end  of  the  fill  you 
could  get  to  Mr.  Spence's  well,  where  I  was 
going,  wlthont  having  to  pass  through  the 
hushes.  Nobody  pointed  out  the  place  where 
I  should  go.  I  could  start  for  water  from 
any  point" 

At  the  conduston  of  the  evidence,  his  hon- 
or allowed  the  motion  of  the  defendant  for 
Judgment  of  nonsuit  and  the  plaintiff  ex- 
cepted, and  appealed. 

J.  O.  Little,  of  Balelgb,  for  appellant 
Murray  Allen,  of  Ralel^  for  appellee. 

AIXEN,  J.  (after  stating  the  facts  as 
above).  The  rule  that  the  employer  must 
furnish  the  employ^  a  reasonably  safe  place 
to  votk  la  fully  recognized,  and  has  been  ap- 
plied in  numerous  decisions  of  this  court; 
but  it  is  equally  well  settled  that  before  one 
can  recover  damages  for  personal  injury  on 
account  of  n^llgence,  he  must  prove  a 
breach  of  duty,  causing  blm  damage,  and  we 
find  In  the  record  no  evidence  of  a  breach  of 
duty. 

The  plaintiff  was  Injured  several  miles 
from  a  station,  while  going  down  a  steep  em- 
bankment by  falling  on  a  small  snag  six  or 
ei^t  inches  high,  which  had  been  left  after 
the  defendant  cut  down  tbe  bushes  on  tbe 
right  of  way  to  avoid  danger  from  dre.  We 
would  not  bold  that  leaving  an  obstruction 
of  tills  character  on  an  embankment  in  the 


country,  not  nsoally  used  by  tSie  onploytis 
of  tbe  defendant  or  other  persona,  would  be 
evidence  of  negligence,  and  the  liability  of 
the  defradant  would  not  be  increased  by  the 
fact  that  the  snag  on  which  the  plaintiff  was 
injured  was  the  result  of  cutting  bushes  on 
the  light  of  way  to  protect  tlw  roadbed  and 
the  property  of  adjoining  landowners  from 
flre.  Tbe  t>laintiff  was  not  ordered  to  go 
down  the  embankment  and  It  appears  fran 
his  evidence  fliat  he  not  only  selected  tbe 
place  for  going  down,  but  that  he  could  have 
avoided  the  bushes  altogetlier  by  going  to 
the  end  of  the  onbankment,  a  distance  of  75 
yards. 

There  is  no  error. 

Affirmed. 


DB.  8H00P  FAHILT  HBDIGINB  Ca  t. 
DAyENPOBT. 

(Supreme  Court  of  North  Carolina.    Oct  15. 
Iftia.) 

1.  BvinxHCB  Q  441*)— Pabol  Bvidbncb— 
Written  GoNtbact. 

Where  defendant  purchased  certain  medi- 
cines under  a  written  contract  containinf  no 
provisioa  for  the  ntum  thereof  and  declaring 
that  tiiere  was  no  other  agreement  written  or 
oral  than  that  stated  In  tb6  writing,  parol  evi- 
dence  that  it  waa  agreed  between  defendant  and 
plaintiff's  Agent  that  the  goods  might  be  return- 
ed if  unsatisfactory  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H1719, 172a-1763. 1766-1845,  2030- 
2047;  De&W  1441.*] 

2.  SAIW  (I  272*)— lUFUXD  WABBAnrr— Mbb- 

OHAnTABLENBSS. 

A  sale  of  ^oods  by  a  manufacturer  for  re- 
sale imports  an  implied  warranty  that  the  goods 
are  merchantable. 

[Ed.  Note.— For  other  cases,  see  Sales,  Coit 
Dig.  f  747;  Dea  Dig.  |  2ra*J 

8.  Sau8  (I  284*)— IHFIJID  Wabrahtt— HSB- 

CUANTABLENBSa— RETUBN, 

A  buyer  may  return  goods,  if  they  are  on- 
salable  and  worthless,  for  breach  of  an  im- 
plied warranty  of  merchantable  character. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  ii  808-805:  Dec.  Dig.  |  284.*] 

4.  Sales  J  287*)— MEBCHAKTABLEitKSfr— Iic- 
PLiED  Wabbantt— Breach— Action  fob 
Price— Rbtentiom  or  Past  of  Goods. 

Where  a  seller  accepted  a  return  of  a  part 
of  goods  sold  for  alleged  breach  of  warranty  of 
meichantabte  character,  it  could  not  recover  a 
balance  of  the  contract  price. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  11  811-816;  Dec  Dig.  S287.*l 

5.  Irtbbbst  (I  tSO*)— Costs  (|  42*)  —  Suspen- 
sion—Coktiitding  Tender. 

A  plea  ot  tender  was  insuffldeot  to  stop  in- 
terest and  costs  where  the  tender  was  not  sept 
good  and  defendant  did  not  produce  the  money 
and  pay  it  into  courL 

[Ed.  Note.--For  other  cases,  see  Intermit.  Cent 
Dig.  i  114;  Dec.  Dig.  I  60;*  Oost^  Osat  Dig. 
H  137-164;  Dec.  Dig.  1  42.*! 

6.  Costs  0  42*)— Oftbb  or  JuDOUEirr— Stay- 
trTEB— Application. 

Revisal  1905,  {  860.  providing  that  defend- 
ant may  serve  an  offer  in  writing  to  allow  judg- 
ment to  be  talten  against  him  in  a  spedfled  sum, 
with  costs,  and,  if  plaintiff  does  not  accept  tbe 
offer  and  does  not  obtain  a  more  &vorable  judg- 
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raent,  be  cannot  recover  costs,  has  no  applica- 
tion to  a  tender  of  a  Bpecified  anm  by  check, 
which  tender  was  not  kept  good  by  continued 
readiness  to  pay  and  payment  of  the  money  into 
court 

(Kd.  Note.— ror  other  cases,  see  Costs,  Oent 
Dig.  §S  137-164;  Dec.  Dig.  i  42.*} 

Appeal  from  Snperlor  Court,  Pitt  County; 
Allen,  Judge. 

Action  by  the  Dr.  Shoop  Family  Medicine 
Company  against  J.  R.  Davenport  Judg- 
ment for  plaintiff  for  less  than  the  relief  de- 
manded, and  it  appealB.  Modified. 

This  is  an  action  to  recover  the  price  of 
certain  medicines  alleged  to  have  been  sold 
and  delivered  to  the  defendant  The  in- 
debtedness Is  denied  by  him.  It  appears  that 
plaintiff  sold  and  shipped  the  goods  to  de- 
fradant,  who  sold  some  of  them  to  different 
customers,  amounting  to  $8.46;  and,  finding 
that  the  medicines  were  worthless,  be  re- 
funded the  money  to  some  of  his  customers 
who  had  bought  from  him  and  returned  the 
rest  of  the  medicines  by  freight  to  plalntlft, 
with  a  bill  of  lading  for  same  and  a  cbedc 
for  the  98.46.  Plaintiff  returned  the  dieck 
bnt  kept  the  goods  an^  the  bill  of  lading. 
There  was  evidence  that  the  goods  wore  worth- 
less. Defendant  offered  to  show  that  the 
agent,  at  the  time  of  the  sale,  agreed  that 
he  could  retom  the  goods  If  they  were  not 
satisfactory,  bnt  tMa  evidence  was  excluded 
by  the  court,  as  the  contract  was  in  writing, 
and  it  is  stated  therein  that  there  is  no 
other  agreement,  written  or  oral,  than  the 
one  stated  in  the  writing.  Defendant  ten- 
dered payment  of  the  fSM,  which  was  re- 
fused upon  the  ground  that  the  tender  should 
have  been  of  the  whole  amount  whidi  Is 
justly  due  the  plaintiff  and  cUlmed  by  him, 
bnt  he  did  not  allege  or  show  continual  readl- 
nen  to  pay  or  a  payment  into  court  Judg- 
ment for  $8.46  and  costs  In  Juatice's  court, 
where  tender  was  first  made  and  refased, 
and  appeal  by  defendant 

Albion  Dunn,  of  Greenville,  for  appellant 
Harry  Skinner,  of  Greenville,  and  Lewis  G. 
Goopor,  of  Henderson,  for  ai^eUee. 

WALKER,  J.  [t]  The  court  properly  re- 
jected the  evidence  as  to  the  parol  agreement 
of  the  plaintiff's  agent  The  contract  could 
not  be  contradicted  or  varied  In  this  way. 
Medicine  Co.  v.  MizeU,  148  N.  a  884,  82  S. 
B.  511,  and  cases  dted. 

[2]  But'  defendant  relies  upon  the  principle 
that  when  the  plaintiff  sold  the  goods  to  blm 
it  impliedly  represented  that  they  were  fit 
for  the  use  for  which  they  were  intended, 
or  Uiat  tbey  were  merchantable,  and  that 
this  representation  turned  out  to  be  untrue, 
for  tbey  were  not  only  not  merchantable  but 
worthless,  to  the  knowledge  of  the  plaintiff. 
Mr.  Benjamin  states  the  rule  on  this  subject 
in  sabstance  to  be  that  In  all  sales  by  sample 
there  Is  an  Implied  warranty  that  the  balk 


shall  be  d  eanal  qnallly  to  the  samida 
Where  goods  are  sold  wiflumt  an  opportoni^ 
for  inspection,  there  Is  also  an  implied  war- 
ranty that  they  shaQ  be  at  least  "merchant- 
able^" not  that  they  are  of  the  first  quality, 
or  even  of  the  seocoid,  but  that  tbey  ue  not 
so  Inferior  as  to  be  unsalable  among  dealers 
in  the  article.  This  la  especially  true  where, 
as  in  this  case,  the  vendor  Is  the  manufactur- 
er of  the  articles  sold.  Benjamin  on  Sales, 
683,  686,  and  cases  dted  In  notes.  "If  a  man 
sells  an  article,  he  thereby  warrants  that  it  Is 
merdiAntable;  that  Is,  that  it  Is  fit  for  Bome 
purpoaa.  If  he  sells  it  for  a  particular  pur- 
pose, be  thereby  warrants  it  to  be  fit  for  that 
purpose.*'  Jones  v.  Bright  6  Bing.  644.  The 
principle  was  clearly  expressed  by  Lord  Bl- 
lenborough  in  Gardiner  v.  Gray,  4  Campbell, 
143,  where  he  denied  the  ai^Ucatlon  of  the 
rule  as  to  sales  by  sample:  "I  am  of  opinion, 
however,  that  under  audi  drcumstaoces  the 
purchaser  has  a  right  to  expect  a  salable 
article  answralng  the  description  in  the  con- 
tract Without  any  particular  warranty, 
this  Is  an  Implied  term  in  every  each  con- 
tract Where  there  is  no  opportunity  to  in- 
spect the  commodity,  the  maxim  of  caveat 
emptor  does  not  apply.  He  cannot  without 
a  warranty  insist  that  it  shall  be  of  any  par- 
ticular quality  or  fineness,  but  the  Intention 
of  both  parties  must  be  taken  to  be  that  It 
shall  be  salable  in  the  market  under  the 
denomination  mentioned  in  the  contract  be- 
tween them.  The  purchaser  cannot  be  sup- 
posed to  buy  goods  to  lay  them  on  a  dung- 
hill. The  question  then  is  whether  the  com- 
modity purchased  by  the  plaintiff  be  of  such 
a  quality  as  con  be  reasonably  brought  ioto 
the  market  to  be  sold  as  waste  aUk.  The 
witnesses  describe  It  as  unfit  for  the  purposes 
of  waste  silk  and  of  sucb  a  quality  that  it 
cannot  be  sold  under  that  denomination." 
See,  also,  McGlung  v.  Eelley,  21  Iowa.  SOS; 
Gaylord  Manufacturing  Co.  v.  Allen,  53  N.  T. 
618.  The  principle,  as  stated,  has  been  rec- 
ognized and  the  above  authorities  approved 
In  Main  v.  Field,  144  N.  C.  307.  56  S.  E.  943, 
11  L.  R.  A.  (N.  S.)  245,  119  Am.  St  Rep.  956. 
See,  also,  Manufacturing  Go.  v.  Davis.  147 
N.  O.  267,  61  S.  B.  54,  17  L.  R.  A.  (N.  S.)  193  i 
Rodgers  v.  Niies,  11  Ohio  St.  48,  78  Am.  Dec. 
290;  Fitch  V.  Archibald,  29  N.  J.  Lew.  160; 
Murchle  v.  Cornell,  166  Mass.  60,  28  N.  B. 
207,  14  L.  R.  A.  492,  81  Am.  fit  Bep.  626; 
Tiffany  on  Sales,  p.  260. 

[3]  Defendant  therefore,  had  the  right  to 
return  the  goods  If  they  were  unsalable  and 
worthless. 

[4]  But  it  appears  that  the  plaintiff  re- 
ceived and  kept  that  part  of  the  g(M)ds  re- 
shipped  to  blm  by  the  defendant  There  was 
ample  evidence  of  this  fact  (86  Oyc  pp.  183 
and  821)  which  the  court  fairly  submitted  to 
the  jury,  and  they  have  found  with  the  de- 
fendant Surely  It  Is  not  just  that  plaintiff 
diould  retain  the  goods  and  recovra  their 
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Talne  from  the  defendant.  If  he  had  re- 
foaed  to  receive  the  goods  or  had  retunied 
them  after  discoveriiig  what  they  were,  a 
different  case  might  be  ^esent^  npon  which, 
though,  we  express  no  opinion. 

[B]  We  do  not  think  there  was  a  niiB<dent 
tender  of  the  to  stop  Interest  and  ooBta. 
To  hare  this  eCCect,  the  trader  must  be  kept 
good  by  being  always  ready  to  pay  and  by 
producing  the  money  and  paying  It  into 
coort  rassell  t.  Beywaid,  96  U.  S.  680;  24 
Iii  Ed.  67S.  In  a  recmt  case  Justice  Allen, 
referring  to  this  plea  of  tender  and  Its  suffl- 
deacy,.  says:  "The  plea  of  tender  is  defecUTe 
In  that,  in  addition  to  alleging  tiiat  be 
tendered  the  amount  dn^  the  defendant  fifdls 
to  all^  that  he  has  at  all  tbnes  rince  the 
tendOT  been  ready,  abl^  and  willing  to  pay, 
and  In  failing  to  accompany  the  plea  by  pay- 
moit  of  the  money  into  court;  and  the  evl* 
denoe  In  support  of  the  plea  la  equally  defeo 
tlTe."  Lee  v.  Mauley,  164  N.  O.  247,  TO  &  E. 
886.  And  again,  quoting  with  approval  IMzon 
T.  Clark,  67  E.  O.  L.  876:  "The  principle  of 
the  plea  of  tender,  in  our  apprehension.  Is 
that  the  defendant  has  been  always  r^idy 
(toujours  prist)  to  perform  entirely  the  con- 
tract on  which  the  action  Is  founded,  and 
that  he  did  perform  it,  as  far  as  he  was  able, 
by  tendering  the  requisite  money ;  the  plain- 
tiff himself  precluding  a  complete  perform- 
ance by  refusing  to  receive  it  And  as,  In 
ordinary  cases,  the  debt  Is  not  discharged 
by  such  tender  and  refusal,  the  plea  must 
not  only  go  on  to  allege  that  the  defendant 
Is  still  ready  (nncore  prist)  bat  must  be  ae> 
compa tiled  by  a  profert  in  curiam  of  the 
money  tendered"— citing,  also.  Bank  v.  David- 
son, 70  N.  O.  122.  In  Soper  v.  Jones.  56  Md. 
603,  it  was  held  that  "a  plea  of  tender,  not 
accompanied  by  profert  in  curiam,  Is  bad." 
The  same  was  said  in  De  Bruhl  v.  Hood, 
166  N.  C.  62,  72  S.  E.  83.  This  plea  of  tender 
applies  peculiarly  to  actions  of  debt  and  as- 
sumpsit; the  present  action  being  assignable 
to  the  latter  class,  if  we  were  proceeding 
under  the  former  system  of  pleading.  The 
tender  does  not  pay  or  satisfy  the  demand. 

In  this  view  it  may  be  well  to  reproduce 
what  this  court  said  (by  Rodman,  J.)  In  Bank 
V.  Davidson,  70  N.  C.  118:  "We  have  recently 
said  in  several  cases  that  contracts  such  as 
that  now  before  us  have  been  always  r^^ard- 
ed  by  the  L«gl8lature  and  by  this  court  as 
contracts  to  pay  money  and  not  as  contracts  to 
deliver  specific  articles  (Wooten  v.  Sherrard, 
68  N.  C.  334).  and  that  consequently  the  ^Eect 
of  a  tender  refused  is  not  to  discbarge  the 
debt  but  merely  to  stop  the  interest  That 
this  Is  the  law  of  contracts  to  pay  money  or- 
dinarily is  settled.  It  Is  so  laid  down  In  all 
the  text-books  and  must  follow  from  the  rale 
that  a  idea  of  tender  must  aver  that  the  de- 
fOidant  has  always  been  ready  and  willing 
to  pay  and  must  be  accompanied  by  a  pay- 
mttit  of  the  money  into  court  for  the  use  of  the 
plaintlA  An  omission  to  pay  the  monciy  into 


court  makes  the  plea  a  nnlllty,  and  plaintiff 
may  sign  Jn<^ment  Bray  v.  Booth,  1 
Barnes,  131 ;  Kether  v.  Shelton,  1  Stra.  638." 

The  rale  la  thus  stated  In  88  Gyc.  162,  169» 
170:  "Ordinarily  a  tender  of  money  does  not 
operate  as  a  satisfaction  of  the  debt  and  is 
no  bar  to  an  action  thereon;  the  effect,  when 
the  trader  is  maintained,  being  to  dlschargo 
the  debtor  from  a  llablUty  for  Interest  mbae- 
qnrat  to  the  tender  ot  damages  that  would  ae- 
cme  by  reason  of  nonperformance  and  costs 
afterwards  Incurred.  •  •  •  Zfthedebtor 
duty  is  discharged  by  a  tender,  or  the  tender 
is  relied  npon  as  a  defense  to  a  forectosiire 
of  a  lien  or  tbe  enforcemrat  of  some  coUater^ 
al  'right,  It  is  Boffldrat,  without  more,  to 
Idead  the  trader  and  refusal,  and  in  pleading  a 
tender  of  chattels  It  is  not  necessary  to  plead 
a  continuing  readiness  to  pay.  But,  where 
the  debt  or  dn^  remains  after  a  tender  and 
refusal.  It  Is  not  raough  fbr  the  party  who 
pleads  a  tender.  In  an  action  to  recover  th» 
debt,  or  damages  for  a  failure  to  perform  the 
duty,  to  plead  the  tender  and  refusal  alone, 
but  he  must  plead  that  ever  since  the  tender 
he  has  at  all  times  been  and  still  is  ready  to 
pay  the  money  or  perform  the  duty;  and. 
where  it  Is  necessary  to  keep  the  tender  good, 
the  rule  In  equity  in  reference  to  pleading 
continued  readiness  to  pay  is  no  less  strict 
than  at  law.  Where  the  debt  or  duty  Is  not 
discharged  by  a  tender  and  refusal,  or  the 
tender  fs  made  the  ground  of  the  cause  of 
action  or  defense,  the  tenderer  must  plead 
in  addition  to  a  continuing  readiness  a  prof- 
ert in  curiam ;  that  is,  that  the  money  has 
already  been  brought  into  court  or  Is  now 
brought  into  court  ready  to  be  paid." 

In  our  case  It  was  not  averred,  nor  does  It 
appear,  that  defendant  was  ready  with  the 
money  at  the  time  of  Oxe  alleged  tender  or 
that  he  kept  himself  In  readiness  to  pay  or 
actually  paid  it  Into  court.  The  mere  offering 
of  the  check  was  not  sufficient;  nothing  else 
appearing.  Te  ,Poel  v.  Shutt,  67  Neb.  692, 
78  N.  W.  288;  In  Matter  of  Collyer,  124  App. 
Div.  16,  108  N.  Y.  Supp.  600;  Poague  v. 
Orerale^  63  Va.  (22  Orat)  724;  lArsra  v. 
Breene,  12  Colo.  480,  21  Pac.  498;  38  Cyc. 
146.  It  was  said  in  Matter  of  Collyer,  supra: 
"His  right  to  money  was  not  affected  by  the 
fact  that  this  che<^  was  once  tradered  in 
open  court  with  a  consent  to  an  adjoum- 
mrat  until  It  should  be  honored  and  that  he 
refused  It  The  check  was  not  l^al  tender. 
It  was  bnt  a  direction  to  a  bank  to  pay  the 
payee ;  the  money  represented  did  not  there* 
by  become  the  property  of  the  payee,  nor  was 
it  put  beyond  the  control  of  the  maker  of  the 
check,  nor  did  the  check  before  presratation 
work  an  assignment  of  the  moneys  thereby 
ordered  to  be  paid"— citing  O'Connor  v.  Me- 
chanic's Bank,  124  N.  T.  324,  26  N.  a  816. 
The  bank  on  which  the  check  was  drawn  was 
in  a  different  state  from  that  of  the  creditor's 
residrace.  The  case  of  Smith  v.  B.  &  H 
Asso.,  110  N.  0.  257*  26  &  E.      presents  a. 
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different  qnestlfm  and  Is  not  like  tfals  case 
In  its  fiicts.  Nor  Is  Parker  t.  Beasley.  Utt 
N.  a  1,  21  8.  O.  955,  88  L.  R.  A.  231,  in 
vtilch  the  question  was  ^etber  tbB  Uen  of 
-a  mortgage  was  released  by  a  toider.  There 
seems  to  be  a  distinction  between  a  toider 
for  a  simple,  unsecured  debt  and  one  made 
when  the  debt  Is  secured  by  Indorsement  or 
«  Hen;  It  being  declared  by  some  courts,  con- 
trary to  what  was  held  In  Farkra  v.  BeaSley, 
supra,  that  a  proper  tender  discharged  the 
lien.  But  that  question  is  not  now  before  us. 
Kor  is  the  principle  which  is  sometimes  ap- 
liUea  by  courts  of  equity  applicable  to  this 
cas&  In  Batsman  t.  Hopkins,  1S7  N.  a  470, 
73  S.  a  138,  Ann.  Oas.  1913G,  642  (where  the 
facts  were  peculiar),  will  be  A>und  a  discus- 
adon  of  the  law  in  regard  to  this  difference. 
We  there  aald:  In  general  the  rules  of  equity 
-concerning  the  neceerity  of  an  actual  tender 
■are  not  so  striugmt  as  those  which  prevail 
at  law,  as  the  decree  can  be  so  fnmed  as  to 
protect  the  parties,  and  more  exact  Justice 
«an  be  attained  than  hnder  the  technical 
rules  of  the  law  which  are  of  greater  unl- 
Tersality.  Tbere  may  be  cases,  even  at  law, 
•or  rather  goraned  by  strict  legal  princlplss, 
where  the  tender  need  not  be  renewed  or  kept 
jgood,  as,  for  illnstratlicHi,  In  Blalock  t.  Clark, 
133  N.  a  80Q,  49  S.  a  642,  Id..  137  N.  C  140, 
40  S.  S.  88,  Hughes  t.  Knott,  138  N.  G.  ICS. 
00  S.  E.  586,  3  Ann.  Css.  903,  it  being  usSless 
to  do  80,  but  this  rule  depoads  tar  its  appU- 
•cati(m  up(m  the  exceptional  facts  of  tliat  dass 
of  cases,  which  may,  though,  embrace  quite 
a  variety  of  transactions. 

[II  Bevlial,  {  860,  does  not  apply,  as  there 
was  no  offer  of  judgment,  which  must  be  in 
-writing  and  signed  by  tbB  party  making  It 
The  other  exceptions  are  untenable. 

The  Judgment  will  be  modified  so  as  to  con- 
form with  this  opinion  in  respect  to  the  in- 
saffldency  of  the  tender,  and  in  other  respects 
Is  affirmed.  Costs  divided  here. 

Modified. 


W.  J.  DOWNING  LTJMBER  Ca  v.  BILET 
et  al. 

<Supreme  Court  of  North  CaroUsa.   Oct  15, 

1813.) 

Loas  AND  LOOOXNO  (S  S*)  —  CONVKTAHCX  OT 
TlMBBS  BiaHTS— MERGEB  OF  TiTLB. 

Tht  owner  of  timber  land,  ia  1889,  convey- 
ed to  A.  the  timber  tbereon  above  12  inchoB  in 
diameter  with  10  years'  time  in  which  to  cat  it 
Thereafter  the  owner  conveyed  the  land  to  D., 
•who  in  1905  conveyed  all  the  timber  thereon 
above  10  Inches  in  diameter  to'  the  ^afaitiif, 
giving  him  8  years  in  which  to  cot  it  X>.  later 
conveyed  the  land  to  C,  excepting  from  the 
conveyance  the  timber  rights  conveyed  to  plain- 
tiff. A.  conreyed  Its  timber  rights  to  the  de> 
fendants,  wbo  subsequently  acquired  the  title 
to  the  land  from  C.  Beld,  that  since  the  deed 
to  the  land  ander  which  defendants  claimed  ex- 
cepted  tiie  timber  rights  conveyed  to  plaintiff, 
defendants'  ricbt  to  cut  timber,  acquired 
throuffh  A.,  did  not  merge  with  the  title,  and 
after  the  10  years  which  defendant  had  In 


which  to  cat  the  plaintiff  remained  the  owner 
of  the  timber  described  in  D.'s  conveyance  to  it 
[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging.  Cent  Dig.  M  6-12;  Dee.  Dig.  {  S.*] 

Appeal  from  Superior  Court,  Onslow  Coun- 
ty; Justice,  Judge. 

Action  by  the  W.  J.  Downing  Lumber  Com- 
pany against  John  T.  BUey  and  others,  to 
settle  title  to  timber.  Judgment  for  plaintiff, 
and  defotdants  aiKnaL  Affirmed. 

Dutry  &  Eoonce  and  Herbert  McClanuny, 
all  of  Jacksonville,'  for  appellants.  J.  O. 
Garr,  of  Wilmington,  and  Frank  Thompson, 
of  Jackaonvlll^  for  appellee. 

BBOWN,  J.  The  land  originally  belonged 
to  one  O.  E.  Simmons,  who  sold  the  timber 
thereon,  down  to  12  Inches  in  diameter,  to 
the  Angola  Lumber  Company,  by  deed  dated 
the  23d  day  of  September,  1899,  and  gave  the 
company  10  years  within  which  to  cut  it 
This  timber  was  conveyed  through  mesne 
conveyances  to  defendants.  The  time  for 
cutting  It  expired  September  23,  1900.  On 
December  11,  1899,  Simmons  convey  the 
land  upon  which  the  timber  grew  to  E.  W. 
Dixon.  On  the  14th  day  of  December,  1905, 
E.  W.  Dixon  and  wife  conveyed  all  of  the 
timber  down  to  10  inches  in  diameter,  situ- 
ated upon  said  land,  to  the  plalntUT,  and 
gave  it  eight  years  within  which  to  cut 
On  March  22,  1907,  Dixon  conveyed  said 
lands  upon  which  the  timber  was  then  stand- 
ing and  uncut  to  Sanders  &  Costln,  wbo 
conveyed  to  defendants  on  February  5,  1907. 
After  describing  tbe  two  tracts  of  land  con- 
veyed therein,  the  deed  from  Dixon  to  Cos- 
tin  contains  this  exception:  "Provided  that 
the  timber  on  said  lands  Is  hereby  excepted 
above  ten  inches  at  the  base,  also  one  acre 
excepted  for  burial  purposes  near  the  Mill 
Creek  Crossing,  where  the  graveyard  Is. 
The  exemption  of  the  timber  mentioned  In 
this  deed  Is  only  for  the  time  that  the  tlm- 
bermen  hold  option  for  ttiem  to  be  good  to 
tbe  parties  of  the  second  part  mentioned  In 
the  deed." 

It  Is  contended  that  when  defendant  ac- 
quired title  to  the  land  upon  which  tbe  Ango- 
la timber  grew  (tbe  time  within  which  It 
must  be  cut  not  having  then  expired),  there 
was  a  merger  of  tbe  two  Interests.  This 
would  be  generally  true.  Rountree  v.  Cohn 
Bock  Co.,  158  N.  C.  153,  73  8.  E.  796 ;  Lum- 
ber Co.  V.  Brown,  160  N.  C.  281,  75  S.  B. 
714.  But  tbe  deed  from  Dixon  to  Sanders 
ft  Costin  excepted  the  timber  theretofore  con- 
veyed from  its  operatloa  Covsequently 
there  could  be  no  merger,  for  the  ownership 
of  the  timber  and  tbe  land  did  not  unite  in 
one  person.  Dixon  had  thereby  conveyed  all 
the  timber  on  same  land  down  to  10  inches 
to  plaintiffs.  This,  of  course,  was  subject 
to  the  prior  right  at  tbe  Angola  deed.  This 
Angola  timber  was  not  cut  when  the  10 
years  expired,  September  23, 1900.  Inasmuch 


•For  otbsr  cssas  ««•  same  topio  and  ssctlon  KDIIBBR  la  Dec  Dig.  a  Am,  Dig.  Kay-No.  Serlw  a  Rep'r  Indsies 

Digitized  by  Google 


606 


10  80T7TH1CASTEBN  BBFORTBB 


(N.C. 


as  by  reason  of  tbe  exception  In  the  Costin 
deed,  the  defendant  acquired  no  further  title, 
or  rif^t  to  the  Angola  timber,  than  he  al- 
ready possessed,  when  the  10  years  expired 
defendant's  rl^t  to  cut  the  timber  expired 
with  it  As  plaintiffs'  timber  deed  from 
Dixon  conveys  "all  the  pine,  oak  and  poplar 
timber  of  and  above  the  size  of  ten  Inches 
at  the  base  when  cnt,"  and  as  the  eight 
years'  time  limit  In  that  deed  did  not  expire 
until  December  14,  1913,  tbe  plaintiffs  be- 
came the  owner  of  all  of  such  timber  grow- 
ing on  the  laud  after  September  23,  1909, 
and  have  the  right  to  cut  and  remove  tbe 
same  up  to  December  14,  1913.  If  tbe  de- 
fendants cut  and  removed  any  of  such  timber 
after  September  23,  1909,  tb«y  are  liable  to 
plaintiff  for  Its  value. 
Affirmed. 


BLAOKSTAD  MERCANTILE  GO.  T.  PARK- 
ER &  GLOVER. 

(Saprema  Ooort  of  North  Carolina.   Get  15, 

1913.) 

Btidxnci  (I  481*)— Pabol  Evidknos— Nboa- 

TXVIKO  DEUVXBT. 

In  an  action  upon  a  written  contract  for 
goods,  oral  evidence  ia  admissible  to  prove  that 
the  contract  was  left  with  the  aaleaman  on  con- 
dition that  he  BhoiQd  not  send  it  in  until  be  had 
further  Instroctione  from  the  buyer,  since  such 
evidence  docs  not  contradict  the  written  agree- 
ment but  shows  that  it  was  never  deuverea  and 
therefore  did  not  become  effective. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  1»75-1980:  Dee.  Dig.  1 431.*] 

Appeal  from  Superior  Conrl^  Wake  Coun- 
ty; Carter,  Judge. 

Action  by  the  Blackstad  Mercantile  Com- 
pany against  Parker  &  Glover.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Plaintiff  declared  on  a  written  contract  for 
purdiase  of  a  lot  of  cheap  Jewelry  to  tbe 
amount  of  (198 ;  the  order  containing  a  stip- 
ulation as  follows:  "Date,  July  14,  1911. 
Blackstad  MIercautile  Company,  St  Louis, 
Mo. — Gentlemen:  On  your  approval  of  the 
terms  and  conditions  of  the  above  order, 
please  deliver  to  us,  at  your  earliest  con- 
venience, f.  o.  b.  factory  or  distributing  point; 
the  goods  above  listed  on  the  above  terms. 
We  agree  that  no  statement  made  by  our- 
selves or  the  salesman  will  be  a  part  of  this 
agreement,  unless  written  in  tbe  original 
order  received  and  accepted  by  you.  [Sign- 
ed] J.  B.  Legters,  Salesman.  [Signed]  Par- 
ker A  Glover,  Customer.  Postofflce,  Wendell, 
N.  C." 

Defendants  denied  liability,  claiming  that 
they  had  not  made  any  such  contract  On 
the  issue  thus  raised,  plaintiff  presented  the 
written  order  and  proved  It  had  shipped 
goods  to  defendants  from  St  Louis,  Mo., 
July  18,  1911,  as  specified  in  contract  and 
on  arrival  at  destination  at  Wendell,  N.  C, 
defendants  declined  to  receive  same  and  had 


never  taken  tbtm  from  express  and  railroad 
offices. 

The  defendant  Parker  was  allowed  to  testi- 
ty,  over  plaintiff's  objection,  that  tbe  trans- 
action had  taken  place  with  a  salesman  of 
plaintiff,  and  that,  when  the  order  was  pre- 
pared, be  handed  it  to  the  salesman  witta  the 
express  nnderetandlng  and  agreement  tbat 
It  was  not  to  be  sent  In  to  plaintiffs  until 
tbe  defendants  gave  further  order  to  that 
effect  and  that  the  salesman,  In  violation  of 
this  nnderatandlng,  sent  the  order  off  Imme- 
diately ;  some  of  the  goods  coming  by  freight 
and  some  by  express.  As  soon  as  defendant 
heard  that  goods  were  shipped,  be  notified 
plaintiffs  that  the  order  had  been  sent  in 
contrary  to  the  agreement  and  that  the  de- 
fendants had  already  written  tbe  salesman 
not  to  have  Qie  goods  shipped,  and  further 
saying  tbey  were  overstocked  and  could  not 
handle  them  at  that  time.  This  letter  was 
also  In  evidence 

The  court  among  other  things,  charged 
tbe  Jury,  in  effect,  that,  in  order  to  consti- 
tute a  contract  delivery  was  necessary,  and 
if  they  found  from  the  evidence  that  the 
paper  writing  as  signed  by  defendants  was 
left  in  possession  of  tbe  salesman,  with  the 
understanding  that  he  sbonld  bold  the  same 
until  he  heard  further  from  tbe  defendants 
and  sent  It  to  plaintiffs  in  violation  of  sucb 
agreement,  there  would  have  been  no  deliv- 
ery and  plaintiffs  would  not  be  entitled  to  re- 
cover. ^)  That  a  production  of  the  paper  in 
evidence  and  proof  of  shipment  of  goods  as 
therein  directed,  the  burden  was  then  on  de- 
fendants to  negative  the  fact  of  delivery,  etc., 
etc.  yerdict  for  defendants.  Jndgm»^  and 
plalntUts  excepted  and  appealed. 

N.  Y.  Qnlley  &  Son,  of  Wake  Forest,  for 
appellant  Peele  ft  Haynard.  of  Ralolgh,  £or 
aniellea 

HOKE,  J.  The  reception  of  the  evidence 
of  tbe  defendant  Parker  and  the  charge  of 
the  court  In  reference  thereto  are  in  accord 
with  several  recent  decisions  of  the  court 
on  tbe  subject  Garrison  v.  Machine  Co., 
1B9  N.  C.  286,  74  S.  E.  821 ;  Bowser  ft  Co.  v. 
Tarry,  166  N.  0.  35,  72  S.  E.  74;  Pratt  v. 
Chaffiii,  136  N.  a  850,  48  S.  E.  768.  In  Bow- 
ser's Case,  supra,  tbe  court  after  approving 
tbe  general  mle  tbat  oral  evidence  will  not 
be  received  to  contradict  or  vary  a  written 
contract  made  statement  of  tbe  preset  posi- 
tion as  follows:  "While  this  position  la  nn- 
quesUoned,  It  is  also  fully  understood  that 
although  a  written  instrument  purporting 
to  be  a  definite  contract  tias  been  signed  and 
delivered,  it  may  be  shown  by  parol  evidence 
that  such  delivery  was  on  condition  that 
the  same  was  not  to  be  operative  as  a  con- 
tract until  tbe  happening  of  some  contlng^t 
event,  and  this  on  the  Idea,  not  that  a  writ- 
ten contract  conld  be  contradicted  or  varied 
by  parol,  but  that  until  the  specified  event 
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occurred  tbo  fautmmeiit  did  not  become  a 
binding  agTOemrat  between  the  parties.  It 
never  In  tact  became  tbeir  contract.  The 
principle  has  been  applied  with  ne  In  several 
well-considered  decisions,  as  In  Pratt  v. 
Ghaffln,  136  N.  O.  SSO  [48  S.  B.  768],  Kelly 
T.  OUver,  118  N.  G.  442  [18  S.  B.  698],  Pen- 
nlman  t.  Alexander,  111  N.  G.  427  [16  S.  El. 
406],  and  Is  now  very  generally  recognized 
(Ware  v.  Allen,  128  U.  8.  690  [9  Sap.  Ct  174, 
32  li.  Ed.  663];  Wilson  v.  Powers,  131  Mass. 
S38;  Bym  t.  Camblll,  88  E.  a  U  370;  Olarlc 
on  Contracts,  p.  891;  Lctwson  on  Contracts 
[Amer.  £d.]  p.  818),  and,  except  In  deeds  con- 
veylng  real  estate,  obtalos,  though  the  in- 
stmment  Is  under  seal  and  delivery  has  been 
made  to  the  other  party  (Blewltt  v.  Boo  rum, 
142  N.  T.  367  [37  N.  B.  119,  40  Am.  St  Rep. 
600])."  The  cases  cbtefly  relied  upon  by 
plaintiff,  to  wit,  Machine  Co.  v.  McClamrock, 
162  N.  C.  405,  67  S.  E.  091,  and  Medicine  Co. 
V.  Mlxell,  148  N.  C.  385,  62  S.  E.  611,  are  not 
In  conflict  with  this  position.  Both  of  these 
cases  proceed  upon  the  theory  that  there  was 
an  exlsteDt  written  contract  between  the  par- 
ties, and  the  qaestlon  was  whether  its  terms 
could  be  contradicted  or  varied  by  parol. 

In  the  present  case,  as  stated,  the  qaestlon 
was  whether  there  was  or  ever  bad  been  any 
written  contract  between  plaintiffs  and  de- 
fendants; and  the  Issue  having  been  deter- 
mined against  plaintiffs^  nnder  a  correct 
cbai^  the  Judgment  In  defendanti^  favor 
mnst  be  affirmed. 

Mo  error. 


DAMERON  et  al.  t.  ROWLAND 
LUMBER  CO. 

(Snpzeme  Coort  of  North  Carolina.    Oct  16, 

1913.) 

BsroauATiOK  of  Inbtbuments  (S  46*>— Pho* 
cxEDiNoe— Evidence— SuFnciENCT. 

In  an  action  where  it  woa  soueht  to  reform 
a  timber  deed  on  tlie  groand  of  mUtake.  evidence 
k«Id  insnfflcient  to  stiow  any  mutual  mLstal^e,  it 
appearing  that  the  plalBtLS  read  a  part  of  ttie 
deed,  and  tlut  It  was  prepared  by  lus  coaoseL 
[Ed.  Note.— For  other  casea  see  Reformation 
of  Instruments,  Cent  Dig.  H  1B7-198;  Dec 
Dig.  I  46.*J  *  " 

Appeal  from  Superior  Oonrt,  Sampson 
Oonnty;  Justice,  Judge. 

Action  by  L.  L.  Dameion  and  anotber 
against  the  Rowland  Lumber  Company. 
From  a  Judgment  of  nonsuit,  plslntlffs  ai>- 
peeL  Affirmed. 

See,  also,  77  S.  B.  6M. 

This  is  an  action  to  restrain  the  cutting 
of  timber  and  to  reform  a  deed  and  to  re- 
cover damages.  On  June  23,  1892,  the  plain- 
tiffs executed  a  deed.  In  consideration  of 
fl50,  to  H.  L.  Pope,  trustee,  conveying  the 
timber  In  controversy,  with  the  right  to  enter 
and  cut  and  remove  the  same  within  15 
years,  and  the  defendant  is  the  owner,  by 
purchase,  of  the  property  rights  and  ease- 


ments in  said  deed.  On  December  21,  1906, 
the  plaintiffs  executed  a  deed  to  the  defend- 
ant, in  consideration  of  $500,  extending  the 
time  for  cutting  and  removing  the  timber  in 
the  deed  to  Pope,  trustee,  fluee  years.  This 
extension  deed  was  prepared  by  one  ol  ttie 
attorneys  for  the  plalntlfls,  and  it  has  the 
following  tedtel:  "Wlwreas,  we,  L.  I«.  Dam- 
erott  and  wUe,  Sallle  Dameron,  have  hereto- 
fore conveyed  to  Bn&i  L.  Pope,  trustee,  cer- 
tain timber  trees  and  prlvUegea  on  the  lands 
hereinafter  described,  by  deed  recorded  In 
Book  80»  at  page  447.  of  the  register's  office 
of  Sampson  county,  whlcih  deed  Is  about  to 
expire  limitation  therein  named;  and  where- 
as said  trustee  has  conveyed  said  timber  and 
easements  to  the  Rowland  Lumber  Company, 
and  nld  company  Is  desirous  of  securing  an 
extension  of  time  within  which  to  exerdae 
the  prtvUeges  and  rights  oouveyed  In  said 
deed."  The  plaintiffs  allege  In  their  com- 
plaint  Oiat  the  execution  of  the  deed  to  Poper 
trustee,  and  of  Uke  extension  deed  was  pro* 
cured  by  fraud,  or  was  the  result  of  a  mutual 
mistake,  and  that  both  covered  more  land 
and  timber  than  was  Intended  to  be  convey- 
ed, but  on  the  trial  they  stated  in  open  court 
that  th^  would  go  to  the  Jury  upon  the 
question  of  mutual  mistake  In  reference  to 
the  drawing  of  the  extension  deed  referred 
to  In  the  complaint  and  that  tbev  would  not 
Insist  that  the  defendant  had  actual  notice  of 
any  fraud  or  mistake  In  connection  with  the 
original  deed  to  H.  L.  Pope,  trustee.  The 
plaintiffs  offered  evidence  tending  to  prove 
that  the  deed  to  Pope  was  not  drawn  ac- 
cording to  the  contract  of  sale,  and  tliat  It 
included  more  land  and  timber  than  was  In- 
tended to  be  conveyed,  and  one  of  the  plain- 
tiffs testlfled,  among  other  things,  as  follows: 
"In  October,  1906,  I  signed  an  option  to  the 
defendant  for  an  extension '  of  three  years 
on  the  Pope  deed,  and  I  was  paid  $1  option 
tnoney  at  that  time;  the  agreed  price  for 
the  extension  being  (500.  This  trade  wa» 
closed  by  Mr.  Tumbull;  Joe  Falson  was  out 
In  his  buggy.  Mr.  TumbuU  at  that  time 
may  have  had  the  original  deed  made  to 
Pope;  I  don't  recollect  He  came  back  on 
December  21,  1906,  and  took  up  the  option, 
and  X  and  my  wife  executed  the  extension 
deed.  I  think  one  of  my  attorneys  wrote 
the  extension  deed.  I  reckon  I  read  a  little 
of  the  extension  deed.  He  may  luve  banded 
it  to  me  to  read.  On  his  paying  me  the  $600 
that  day  I  Just  simply  extended  the  time 
for  three  years  on  the  timber  in  the  original 
deed.  In  February  1909  Joe  Falson  came  and 
asked  me  to  show  him  the  timber  I  had  sold. 
I  went  and  showed  him,  and  he  blazed  a  line 
across  my  land,  cutting  off  what  I  claimed 
to  be  about  75  acres.  There  was  no  chopped 
or  blazed  line  prior  to  that  time.  The  tim- 
ber blazed  Is  shown  on  the  map.  Faison 
blazed  according  to  my  directions.  This  was 
three  years  after  the  execution  of  the  ex- 
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tensloii  deed.  Falson  never  had  either  the 
original  or  extension  deed  at  the  time  blazes 
were  made  under  my  direction.  My  wife  and 
I  can  both  read  and  write.  I  did  not  mean 
to  swear  In  my  complaint  that  at  the  time 
of  the  execntlon  of  the  extension  deed  that 
the  boundary  of  the  76  acres  was  well  de- 
fined, and  that  the  trees  along  said  line  were 
blazed.  There  are  about  90  acres  of  cleared 
land  In  my  tract"  At  the  conclusion  of  the 
evidence  his  honor  entered  Jadgment  of  non- 
suit on  motion  of  the  defendant,  and  the 
plaintiff  excepted  and  appealed. 

H.  A.  Orady  and  Fowler  A  Crompler,  all 
of  Clinton,  for  appellants.  A.  McL.  Qraham 
and  Geo.  B.  Bntler,  both  of  Clinton,  for  ap- 
pellee; 

AXIjVN,  3.  (after  stating  the  facts  as 
above).  When  this  case  was  here  on  a  for- 
mer appeal  (Dameron  v.  Lumber  Co.,  161  N. 
a  498,  77  S.  B.  691},  the  court  ordered  a 
new  trial,  and  said:  "As  thla  case  Is  to  be 
tried  again,  we  will  repeat,  what  has  been 
often  deddied,  that  a  deed  cannot  be  cor- 
rected or  reformed  because  of  the  mistake  of 
one  of  the  parties  to  it,  but  only  when  the 
mistake  Is  mutual,  that  Is,  the  mistake  of 
boQi  parties,  or  dse  upon  tbe  mistake  of  one 
party  brought  about  by  the  fraud  of  the 
other" — and  on  the  new  trial  the  plaintiffs 
abandoned  all  allegations  of  fraud,  and  re- 
lied solely  OB  the  allegation  of  mutual  mis- 
take in  the  execution  of  the  extension  deed. 
We  find  no  evidence  of  a  mtetake  on  ttw  part 
of  the  defaidant,  and  it  Is  doubtful  It  there 
la  any  evidence  of  mistake  on  the  part  of  the 
plaintiffs  Justifying  the  intervention  of  a 
court  of  equity,  as  one  of  them,  and  the  only 
one  who  was  a  witness,  testlfled  that  he  could 
read  and  write ;  that  the  deed  was  prepared 
bj  his  attorney;  that  he  read  a  part  of  It; 
and  that  "on  his  (defendant)  paying  me  the 
9600  that  day,  I  just  simply  eatended  the 
Mffltf  for  three  year*  on  the  Mm&er  <n  the 
original  deed." 

We  are  therefore  of  oplitfon  that  his  honor 
properly  raitered  Judgment  of  n<mBul^  as 
tiiere  la  no  evidence  of  mutual  mistaksb 

Affirmed. 


PATE  v.  BLADES. 
(Supreme  Court  of  North  Carolina.    Oct  16. 
W130 

1.  Fraud  (S  11*)— Decbii>-Fal8b  Assebtionb 
As  TO  Value. 

While  expressions  of  commendation  or  opin- 
ion or  extrevagaot  atatementa  as  to  value  or 

prospects,  etc.,  though  untrue,  are  not  generally 
actionable,  yet,  when  a  party  to  a  bargain 
knowingly  makes  false  assertions  as  to  the  val- 
ue of  the  property  as  an  inducement  to  the  trade, 
and  these  are  accepted  and  reasonably  relied  on 
as  such,  they  constitute  an  actionable  wrong, 
justifying  a  recovery  of  pecuniary  damages. 

[Ed.  Note.— For  other  cases,  see  Fraud,  CeuL 
Dig.  H  12, 18;  Dee.  Dig.  1 11.*] 


2.  Fraud  (f  13*)— Dbcbit— SrATSiirKTB  or 

Fact. 

One  who  intentionally  asserts  a  taxt  to  be 
true  of  his  own  knowledge,  when  he  does  not 
know  whether  It  is  true  or  false,  la  as  culpable, 
in  case  another  Is  thereby  misled  or  injured,  as 
one  who  makes  an  assertion  wliich  he  snows  to 
be  untrue, 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  H  8-6;  Dec.  Dig.  S  13.*] 

3.  Appbai.  and  Ebsob  Q  027*>— Nohsuii^Be- 

VIXW. 

On  appeal  from  a  judgment  of  nonsuit  the 
court  must  accept  as  true  the  facts  which  make 
for  plaintiff's  recovery,  and  construe  them  In  the 
light  most  favorable  to  him. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
-       ■  291^r»17,  8M8»  8768, 


Error,  Cent.  Dig. 
4024;  Dec  Dig. 


4.  Fraud  (|  58*)— Sale  of  Land— Value- 
False  Refbesentateons— Action  roa  Dah- 

AOES. 

While  plaintiff,  an  enlisted  soldier  under 

21  years  of  age,  was  at  his  poet  awaiting  trans- 
portation to  the  Philippines,  defendant  ap- 
proached him,  desiring  to  purchase  a  tract  of 
land  which  he  owned  and  supposed  to  contain 
between  100  and  150  acres,  and  induced  plaintiff 
to  sell  same  to  him  for  $1,000,  representing  that 
the  land  was  of  very  little  value,  that  such 
amount  was  a  very  favorable  price,  and  that  de- 
feudant  knew  the  laud  thoroughly.  Ptaintifl. 
relying  on  such  representations,  made  the  con- 
veyance in  1899.  In  1905,  after  bis  return  to  the 
United  States,  defendant  ascertaining  that 
plaintiff  was  under  age  when  be  executed  the 
deed,  requested  a  new  one,  and  offered  plaintiff 
$200  therefor.  This  plaintiff  execated,  be- 
ing entirely  ignorant  of  the  quantity  of  land 
or  its  value.  In  1911  for  the  first  time  he  as- 
certained that  the  tract  contained  betweoi  1,000 
and  2,000  acres,  "nearer  two  tha^  one,"  and 
was  worth  from  $11,000  to  fl2,000.  Held  that 
since  the  original  deceit  was  existent  when  both 
deeds  were  executed,  and  the  procuring  at  the 
second  was  the  natural  result  of  the  fraud  in- 
ducing the  first  the  facts  were  sufficient  to  war- 
rant a  recovery  for  fraud.  ^ 

4 Ed.  Nbte^For  other  cases,  see  Fraud,  Cent 
^  K  Dec;  Dig.  {  68.*] 

Appeal  from  Superior  Court,  Graven  Coun- 
ty; Allen,  Judge. 

Action  by  W.  B.  Pate  against  Ghaa.  O. 
Bladtt  to  recovor  damages  for  fraud  and  de- 
c^t  In  the  purchase  of  land.  From  a  judg- 
ment of  nonsuit,  plaintifl  appeala  Reversed. 

There  was  evidence  on  part  of  plaintiff 
tiding  to  show  that  In  April,  1899,  plain- 
tiff, then  under  21,  an  enlisted  soldier  In 
United  States  Army,  was  at  Ft  McHenry, 
Baltimore,  Md.,  awaiting  transportation  to 
Plillipplne  Islands ;  that  he  had  been  in  the 
army  since  1896.  While  at  Ft  McHenry, 
plaintiff  received  from  defendant  by  mail 
fom  New  Bern,  N,  C.,  a  proposttion  for  an 
option  on  a  tract  of  land  In  Graven  county, 
N.  C,  abutting  on  Slocumb  creek  and  Neuse 
river,  about  20  miles  below  New  Bern,  and 
which  plaintiff  supposed  to  be  about  100 
acr^  some  of  the  land,  about  150  acres, 
having  been  previously  sold;  that  soon  after 
receipt  of  option  defendant  appeared  at  Ft 
HcHenry,  and  after  much  [>ersuaiilon  Induced 
plaintiff  to  sell  and  conv^  to  lilm  the  land 
In  question  for  the  sum  of  91,000.  The  ood- 
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Tmation  and  transaction  by  whlcb  the  trade 
vas  Inrought  abont  was  glrea  at  great  lengOi 
In  plalntlira  testtmony,  and  containing, 
among  other  things,  evidence  to  the  effect 
that  defendant  estimated  the  tract  at  100  to 
150  acree,  and  r^reaented  that  It  was  of 
Tery  little  value,  that  ?1,000  was  a  very 
favorable  price  flor  it,  and.  In  tiiia  connec- 
tion, plaintiff  further  teatlfied  as  ffdltwa: 
"At  the  time  I  sold  the  land  in  Baltimore  1 
thought  I  owned  about  100  aocea.  I  did  not 
know  the  value  of  tibe  property  at  the  time 
1  executed  the  deed  in  Baltimore.  I  had  not 
seen  the  land  alnoe  I  was  a  obtUL  1  did 
not  know  the  extent  of  the  property  at  the 
time  I  executed  the  Qultclabu  deed.  I  was 
relying  upon  Mr.  Blades  absolutely  at  the 
time  I  executed  ttB  deed  in  BalUnure.  He 
said  he  had  been  over  the  land,  and  looked 
over  it,  and  knew  it  thoroughly,  and  he 
would  not  take  advantage  of  me,  fi>r  1  knew 
nothing  about  It,  and  he  was  offering  me  a 
very  good  price.  I  was  21  years  old  in  8^ 
t^ber  after  ocecuttng  the  deed  in  April, 
1899:"  PlaintUTa  evidence  further  tended  to 
abow  that  after  making  this  deed,  in  the  line 
of  duty,  he  went  to  flie.  Philippine  Islanda, 
and  after  serving  out  his  time  In  January, 
1900f  he  returned  to  fala  home  in  GMven 
county,  about  nine  or  ten  milea  above  New 
Bern,  married  In  1002,  and  haa  since  resided 
in  that  same  ndghborbood;  that  in  1905 
plaintiff,  who  was  building  a  home,  was  at 
defendant's  lumber  plant  in  New  Bern  for 
the  putpoae  of  procuring  lumber,  and  on  one 
occasion  defendant,  having  ascertained  that 
plaintiff  was  under  21  when  be  executed  the 
formra-  deed,  broached  the  subject  and  ot- 
fered  plaintiff  (200  to  »ecnte  an  additional 
deed  for  the  property,  describing  same  as 
that  irieoe  of  land  lying  on  south  aide  of 
Meuae  river  between  Slocumb  end  Hancock 
creeks^  adjoining  landa  of  John  Plttman,  eta, 
eta,  excQpt  the  portion  former^  sold,  con- 
tainiiqt  description  further:  "It  ia  the  pur^ 
poae  and  intent  of  this  party  of  the  first 
part  to  convey  hereby  all  the  lands  whl^  he 
now  owns  in  said  county  of  Craven  on  the 
south  aide  of  Noise  river  and  between  Slo- 
cumb and  Hancock  creefea,"  etc.  Plaintiff 
testified  further  that  Ma  mother  had  died 
when  he  was  an  infant,  and  his  father,  hav- 
ing moved  to  Hancock  creek,  died  In  1886, 
when  plaintiff  wu  about  seven  years  of  age, 
when  plaintiff  went  to  live  with  his  uncle 
In  the  upper  part  of  the  county,  and  had 
.  lived  theca  alnoe  except  when  in  the  army, 
aa  stated;  t3iat  plaintlfl  was  entirely  Ig- 
norant of  the  quantitar  of  the  land  or  Its 
value,  or  that  the  facta  were  ot&erwlae  than 
aa  represented  by  defendant,  both  ^en  he 
made  the  first  and  second  deeds,  not  having 
been  on  or  about  it  rinoe  he  was  aeven  years 
erf  age,  and  having  no  oecaalon  to  look  into 
It  since ;  that  some  time  in  lAll*  being  down 
In  that  locality  on  other  business,  and  hav- 
ing attention  arouaed  by  some  very  fine  tim- 
htr  land  he  waa  paaiAng  through,  he  made 
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inquiry,  and  ascertained  it  vnu  a  part  of  the 
land  he  had  conveyed  to  defendant  Pur- 
suing such  inquiry,  he  ascertained  further 
that  the  tract  was  a  very  valuable  one,  and 
contained  from  1,000  to  2,000  acres,  and  he 
therefore  entered  preaant  suit  There  was 
further  testlnKuiy  to  the  ^ect  that  thla  tract 
conveyed  waa  a  good  purchase  at  the  price 
of  910,000;  and  tbat  the  timber  on  it  could 
have  been  aold  for  911.000  or  912.000  at  the 
time  of  the  first  conveyance.  There  were 
phases  of  plaintlff'a  evidence  tending  to  show 
that  defendant  did  not  have  full  personal 
acqu^tanoe  with  the  property,  and  that  no 
actionable  fraud  was  committed;  bu^  aa  the 
canse  was  nonsuited,  the  testimony  which 
makes  in  plaintiff's  favor  is  more  particular* 
ly  referred  to^  Out  being  the  aapect  In  which 
the  cause  muat  now  be  conddered.  At  the 
close  of  testimony,  on  motion,  there  was  an 
order  of  nonsuit,  and  pi^in^iff,  having  duly 
excepted,  appealed. 

W.  D.  Mclver  and  R.  A.  Nunn,  both  of 
New  Bern,  for  appellant   Gulon  &  Gulon, 
New  Bern,  for  appellee. 

HOED,  J.  (aft»  stating  the  Acts  aa 
above).  It  waa  formerly  held  In  thia  atate 
that  an  action  to  reoovar  damages  for  fraud 
and  deceit  would  not  lie  in  the  case  of  a  sale 
and  purchaae  of  land,  in  reference  to  the 
quantity  or  correct  placing  of  the  property ; 
the  position  being  that  the  facta  were  very 
readily  ascertainable,  and  that  13ie  purchaser 
should  have  Informed  himself  on  these  mat- 
ters by  a  survey.  The  principle  on  which 
these  declsiona  were  made  to  rest  was  dis- 
approved in  case  of  pcnltlve  tn.uA  on  the 
part  of  the  vendor  or  purchaser  in  Walah  v. 
HaU,  66  N.  a  233,  and  In  the  snbsequoit 
caae  of  Hay  r.  Loomls,  140  N.  C  800;  62 
8.  728,  the  decisions  wherein  the  former 
doctrine  was  upheld,  and,  more  directly  rele- 
vant to  the  queatlon,  Credle  v.  Swindell,  03 
N.  a  305,  and  Lytle  t.  Byrd,  48  N.  a  222, 
were  expressly  overruled;  this  caae  of  May 
T.  Loomis  being  to  the  effect,  among  other 
positlonB,  that  the  action  lies  in  proper  in- 
stances both  in  aales  of  real  and  personal 
property.  A  suc<^ict  reference  to  this 
change  in  the  attitude  of  t^  court  on  this 
subject  snd  sums  of  the  cases  by  which  it 
was  announced,  appears  In  a  still  later  case 
of  Oray  v.  Jenkins,  151  N.  a  83,  6S  S.  E. 
045,  as  follows:  **01dOT  cases  have  gone  very 
far  in  upholding  defenses  resting  upon  this 
general  ptindple,  and,  as  pointed  out  in 
May  T.  Loomis,  140  N.  U  867,  858  [52  S.  E. 
72S1,  some  of  them  have  bem  since  disap- 
proved, and  are  no  longer  regarded  aa  an- 
thoritirtlv^  and  the  more  recent  dedslons  on 
the  facts  presented  here  are  to  the  effect 
that  the  mere  signing  or  acceptance  of  a 
deed  by  one  who  can  read  or  write  ahall-  not 
neoessarUy  conclude  aa  to  its  execution  or 
its  contents,  when  there  is  evidence  tend- 
ing to  show  podtlTO  fraud,  and  that  the 
Injured  party  waa  deceived  and  thrown  off 
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Ms  guard  by  false  statementa  designedly 
made  at  tbe  Ume  and  reasonably  relied  upon 
by  him.  Some  of  these  decisions,  here  and 
tisewbere,  directly  hold  that  false  assurances 
and  statements  of  tbe  other  party  may  of 
themselves  be  sufficient  to  carry  the  Issue  to 
the  Jury,  when  tbere  has  been  nothing  to 
arrest  attention  or  arouse  snapicion  concern- 
ing them.  Walsh  v.  Hall,  66  N.  C.  233 ;  HiU 
V.  Brower,  76  N.  0. 124 ;  May  v.  Loomls,  140 
N.  C.  350  [52  S.  E.  728] ;  Griffin  v.  Lumber 
Co.,  140  N.  C.  514  [63  S.  B.  SOT,  6  L.  R  A- 
(N.  S.)  463]."  In  Griffin  v.  Lumber  C!o.,  140 
N.  C,  just  cited,  there  Is  a  rery  full  and 
learned  dlacnsalon  by  Asaodate  Jostlce  €on- 
nor  of  many  of  the  quesUona  embraced  In 
the  present  Inquliy. 

[1,tl  Again,  It  has  be^  held  that,  while 
"expressions  of  commendation  or  opinion  or 
extravagant  statements  as  to  value  or  pros- 
pects or  the  like,"  not  infrequently  used  by  a 
par^  in  the  ordinary  effort  to  puff  up  the 
value  and  quality  of  his  wares  In  a  trade, 
will  not  as  a  rule  be  considered  as  fraudu- 
lent in  law  (see  the  weU-consldered  case  of 
Cash  Register  Co.  v.  Towusend,  137  N.  0. 
662.  60  S.  B.  306,  70  L.  B.  A.  849).  yet,  when 
a  party  to  a  bargain  makes  false  assertions 
as  to  the  value  of  the  property,  and  tbe  same 
are  knowingly  made  as  an  inducement  to  the 
trad^  and  are  accepted,  reasonably  relied 
upon  as  such,  statements  of  this  kind  may 
constitute  an  actionable  wrong,  Justifying  re- 
covery In  case  of  pecuniary  damage.  And, 
in  reference  to  tbe  scienter,  it  has  been  held 
that,  under  some  circumstances,  "one  who 
intentionally  asserts  a  fact  to  be  true  of  his 
own  knowledge,  when  he  does  not  know 
whether  It  is  true  or  false.  Is  as  culpable, 
In  case  another  Is  thereby  misled  or  injured, 
as  one  who  makes  an  assertion  which  he 
knows  to  be  untrue."  Modlln  v.  Kailroad, 
146  K.  C.  218,  68  S.  B.  1075.  The  doctrine 
sustained  In  tiie  cases  already  dted,  and  re- 
ferring more  particularly  to  sales  of  real 
estate,  has  been  approved  and  further  ap- 
plied to  sales  of  personal  propety  In  sev- 
eral later  decisions.  Unltype  Co.  v.  Ash- 
craft,  155  N.  C.  63,  71  8.  B.  61,  and  Sewing 
Machine  Co.  v.  Bullock,  161  N.  0.  1,  76  S. 
R  634,  and  Machine  Co.  v.  Feezer,  152  N. 
0.  616,  67  S.  Eu  1004,  and  a  reference  to  these 
cases  will  no  doubt  be  of  aid  to  a  proper 
consideration  of  the  one  now  presented. 

[3, 4]  Applying  the  principles  as  stated,  we 
are  of  opinion  that,  on  tbe  facts  as  they  now 
appear  of  record,  tbe  Jndgmait  of  nonsuit 
should  be  set  aside,  for,  accepting  the  facts 
which  make  for  plaintiff's  recovery  as  true, 
and  construing  tbem  In  the  light  most  fa- 
vorable to  him,  this  being  the  established 
rule,  when  a  nonsuit  has  t>een  ordered,  it 
appears  in  evidence  that  plaintiff,  under  21 
years  of  age,  In  the  dty  of  Baltimore,  where 
be  was  stationed  as  an  enlisted  soldier, 
awaiting  transportation  to  the  Philippine 
Islands,  by  the  false  statements  and  asser- 


tions of  defendant  as  to  value  and  qoantity, 
has  been  induced  to  convey  to  tbe  latter  for 
$1,000  between  1,000  and  2,000  acres  of  land, 
"nearer  two  than  one,"  situate  in  the  county 
of  Craven,  and  worth  from  $11,000  to  fl2,- 
000;  the  plaintiff  bdng  entli%ly  ignorant  of 
the  real  facts,  and  relying  on  the  statements 
of  defendant  to  the  effect  that  the  price  paid 
was  a  Just  equivalent,  and  "tiiat  defendant 
had  been  over  the  land,  had  lookeA  ow  tt, 
and  knew  it  thoroughly." 

It  Is  urged  for  defendant  that,  evm  if  this 
view  should  prevail  as  to  the  first  deed,  there 
are  no  sufficient  facts  Impeaching  the  sectKid, 
and  nothing  occurred  at  that  time  to  prevent 
fall  Investlgatton  of  tbe  property;  but  this 
position  may  not  be  allowed  as  a  neceasary. 
or  legal  conclusion  from  the  testimony,  for, 
if  the  plalntUC  was  Induced  to  make  the  first 
deed  by  fraud  and  deceit  of  the  defendant, 
and  he  then  made  a  second  deed,  believlitf 
and  having  reason  to  b^eve  the  assurances 
made  In  reference  to  tbe  first,  and  there  was 
nothing  occurring  In  connection  with  tbe  ex- 
ecution of  the  second  deed  to  arouae  atten- 
tion or  provoke  Inquiry  into  the  amount  and 
value  of  the  proper^,  and  plaintUE,  under 
all  the  focts  and  attendant  circumstances, 
acted  as  a  man  of  reasonable  busineaa  pru- 
dence in  making  the  second  deed  without 
further  investigation,  in  that  event  it  may 
well  be  determined  that  the  fraud  and  de- 
celt  existent  when  tbe  first  deed  was  ob- 
tained was  effective  in  procuring  tbe  execu- 
tion of  the  second,  and  the  one  was  tbe  nat- 
ural result  of  the  other. 

On  the  evidence,  as  It  now  appears,  tihe 
plaintiff  is  entitled  to  have  the  Issues  aub- 
mitted  to  a  Jury,  and  It  la  so  ordered. 

Beversed. 


HUNTSR  V.  ATLANTIO  CX)AST  LZNB 
BY.  CO.  et  aL 

(Supreme  Court  of  North  Carolina.   Oct  16, 
.1913.) 

1.  Justices  of  the  Peace  (S  194*)— Wbtc  of 
Bbcobdabi. 

Where  a  writ  of  recordari  is  desired  to 
compel  a  justice  of  the  peace  to  send  up  the 
record  Id  a  case  where  the  defendant  defaulted 
asd  lost  the  right  of  appeal,  defendant  has  tii* 
burden  of  showiug  excusable  neglect  as  well  as 
a  reasonably  meritorious  defense. 

[Bd.  Note.— For  other  cases,  see  Justicea  of 
the  Peace,  Cent.  Dig.  ||  774,  775;  Dec  Dig.  $ 
194.'] 

2.  Justices  op  th>  Peace  <}  209*)— Bkob- 
OARi— Rbuano  of  Cause— effect. 

When  a  case  is  not  finally  disposed  of  on 
appeal,  but  is  remanded  for  further  proceeding, 
trial  ameuthQents  are  discretionary  with  the 
trial  court,  consequently,  where  a  judgment 
granting  a  writ  of  recordari  to  bring  up  a  judg- 
ment of  a  justice,  was  reversed  and  remanded 
on  appeal,  the  trial  court  might  properly 
mit  the  filing  of  additional  affidavits  by  rae  pe- 
titioner. 

[Ed.  Note.— For  other  eases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  818-^;  Dec.  Dig.  1 
209.*1 
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3.  Jnsncmi  of  tbb  Puis  (|  194*)— ^Kto  or 

BiCOBDABI— EXOUOABU  NeQUOT. 

Where  defendant  defaulted  in  justice  court, 
and  lost  its  right  of  appeal,  a  showing  that  it 
engaged  a  law  finn  to  represent  it  in  the  action, 
bat  that  the  partner  who  ninally  handled  incli 
bariness  by  reason  of  illness  left  the  state  with- 
out notifying  his  copartner  of  the  pendencj  of 
snch  a  snit,  is  not  a  showing  of  excusable  neg- 
Itct,  for  one  member  of  a  law  flrm  Is  charged 
with  knowledge  of  all  the  baslneas  of  the  6rm. 
and  BO  the  failure  of  the  member  who  was  ill 
to  attend  to  the  case  was  no  ground  for  the 
neglect  of  the  one  who  was  not  shown  to  be  in- 
capacitated. 

[Ed.  Note.— For  other  ca>e&_s«e  Jostlces  of 
the  Peace,  Cent.  Dig.  fi  774,  T75;  Dec.  Dig.  i 
194.*3 

Allen,  7.,  dissenting. 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty ;  Carter,  Judge. 

Action  by  W.  F.  Hunter  against  the  Atlan- 
tic Go88t  Line  Railway  Company  and  the 
Sonthem  Railway  Company.  From  a  Judg- 
ment granting  a  writ  of  recordari,  plaintiff 
appeals.  Reversed,  and  petition  denied. 

C  Wooten  and  T.  T.  Ormond,  both  of 
Einston,  for  appellant  Iftovae  &  Land,  of 
Klnston,  for  appellees. 

BROWN,  J.  OAIb  cause  was  before  m  at 
former  term,  161  N.  C.  S04,  7T  S.  BL  678,  and 
the  report  of  Uie  case- Is  reftered  to  In  con- 
nectltm  with  this  opinion.  On  that  appeal 
it  was  deemed  unnecessary  to  pass  on  the 
anestlon  of  excnsable  n^Iect,  as  we  held  that 
the  affidavit  of  Rouse  and  Qie  petition  for 
recordari  did  not  set  oat  a  meritorious  de> 
fense  to  plalntlfTs  cause  of  acton,  and  we 
set  aside  the  order  granting  the  writ 
.  II,  2]  The  burden  Is  on  defendants  to  show 
both  excnsable  neglect  as  well  as  a  reason- 
ably merttorUras  defense.  The  defendants 
renewed  their  motion  ftir  the  writ,  and  Ms 
bonor,  Jndge  Allen,  permitted  them  to  file 
the  affidavit  of  Land  In  addition  to  tlie  for- 
mer affidavit  of  Rouse  for  the  purpose  of 
showing  a  merttorlons  defense.  This  was 
esnxpted  to  by  the  plalnUfl.  We  see  no 
objection  to  thla  It  was  a  matter  in  the 
Bonnd  discretion  of  the  court  below.  Where 
a  case  Is  not  finally  disposed  of  <«  appeal, 
amendments  are  discretionary  with  the  court 
below,  and  the  conrt  may  hear  additional 
taeta.  Ftv  t.  Hanshton,  83  N.  a  470;  Mc- 
Millan T.  Baker,  92  N.  G.  110;  Jones  t. 
Swepson.  84  N.  C.  700;  Asbby  v.  Page,  106 
N.  a  6,  IS  8.  B.  90;  BevlUe  v.  Cox,  109  M. 
C  26S,  18  S.  E.  80a  His  honor  found  the 
facts  set  out  In  the  two  affidavits  to  be  tme, 
and  held  that  the  facts  made  out  a  case  of 
excnsaUe  n^lect  as  well  as  a  moltorious 
defoise. 

[S]  AU  tbat  Is  before  the  court  as  to  the 
question  of  reusable  neglect  Is  contained 
in  the  affidavit  of  N.  J.  Rouse,  and  the  ex- 
cuse therein  urged  Is  the  sickness  of  Ms  part- 
ner, Land,  who,  In  accordance  with  the  cus- 
tom and  practice  In  the  office  of  the  flrm. 


had  'dutrge  of  this  case,  and  upon  Um  was 
the  duty  of  its  preparation,  etc..  and  who  on 
account  of  sickness  left  Klnston  without  In- 
forming his  assodate  of  flie  pendency  of  the 
action.  We  do  not  think  these  focts  make 
out  a  case  of  excusable  neglect  In  actual 
practice  It  may  he  otherwlss;  but  In  law 
each  copartner  Is  charged  with  knowledge 
of  the  buslnesB  of^  the  firm.  Whm  Land  left 
the  office  of  his  flrm  on  account  of  illness, 
It  was  his  duty  to  give  notice  oi  the  pend-' 
ency  of  this  actlim  In  the  court  of  the  jus- 
tice of  the  peace  to  his  ovartner  Rouse.  No 
facts  are  given  in  the  affidavits  tending  to 
show  that  he  was  meotolly  and  physically 
incapacitated  to  moition  the  matter  to  his 
copartner.  Independent  of  that  his  copart- 
ner Is  charged  in  law  with  knowledge  of  the 
firm's  business.  The  same  excuse  was  ni^^ed 
in  White  V.  Bees.  160  N.  a  679,  64  S.  E.  777. 
and  held  to  be  insufficient  In  that  case 
Jastlce  Walker  says:  **The  monber  of  the 
law  flrm  who  bad  special  diarge  of  the  case 
was  too  atk  to  attend,  but  no  sufficient  ex- 
cuse Is  shown  for  the  fitUure  of  the  other 
two  members  of  tile  flrm  to  attend." 

The  petition  ftor  recordari  Is  denied. 

Reversed. 

ALLEN,  J.,  dlssente;  WALKER,  J.,  con- 
curs in  result 


In  re  DUPRBB'S  WILL. 

(Snpreme  Court  of  North  Carolina.    Oct  IS, 
1913.) 

1,  Wills  d  261*)— Paoor— Caveat— LnaxA- 
noNS. 

While  there  is  no  statute  of  limitatitms  di- 
rectly affecting  the  right  of  parties,  claiming  un- 
der a  will,  to  have  the  same  proven,  aud  in  so  far 
as  it  may  affect  their  own  interests,  yet  when 
a  will  has  been  regularly  proven  in  common 
form,  the  right  to  caveat  the  same  may  be  lost 
by  lapse  of  time,  especially  when,  after  knowl- 
edge of  the  will  and  Its  probate,  the  adverse  par- 
ties have  acquiesced  for  such  a  length  of  time 
as  would  make  it  unreasonable  and  unjust  to 
permit  further  question  of  its  validity. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S  607;  Dec  Dig.  1  261.»] 

2.  Wills  (|  261*)— Gontbst— Right  to  Ca- 
VKAT— Laches. 

TesUtor  died  in  1887,  bequeathing  the  mtMt 
of  his  property  to  bis  sou,  bis  minor  married 
daughter  receiving  only  a  nominal  legacy.  In 
December  the  will  was  probated  and  recorded, 
and  the  son  kept  posMSlion  until  1889  or  1800, 
when  be  sold  tne  land.  The  daughter,  within  a 
year  after  her  father's  death,  submitted  a  written 
protest  to  the  will  to  the  clerk,  but  he  declined  to 
entertain  the  same  for  lack  of  a  bond,  and  in 
1893  an  Iniuffldent  bond  was  offered,  but  refused, 
and  no  valid  caveat  was  filed  until  Uarch  6, 1911. 
Tbe  daughter,  with  her  husband,  continuously  re- 
sided in  the  neighborhood,  and  had  knowledge 
of  tbe  probate  of  the  will,  and  that  her  brother 
was  in  possession  and  bad  conveyed  the  land. 
Held,  that  she  was  goUty  of  such  laches  as  pre- 
cluded a  maintenance  of  the  caveat,  notwiUi- 
standing  her  coverture  and  the  absence  of  her 
brother  from  the  state  after  he  sold  the  land. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  I  607 ;  Dec.  Dig.  8  261.«] 
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Appeal  from  Superior  Oonrt,  Pitt  County ; 
Allen,  Judge. 

Caveat  against  the  will  of  John  Dapree, 
deceased.  From  a  Judgment  dismissing  the 
caveat,  the  careators  appeal  Affirmed. 

Od  the  trial  it  was  made  to  appear  that 
Jno.  Dupree  died  In  1887,  having  made  a 
last  will  and  testament,  and  leaving  him  snr- 
vlving  two  children,  Robert  Dupree  and 
Olivia,  a  daughter ;  that  in  the  will  the  land 
and  chief  part  of  the  personal  property  was 
devised  and  bequeathed  to  Robert,  the  son, 
the  daughter  receiving  a  nominal  legacy  of 
¥5 ;  that  In  December,  18S7,  said  will,  attes^ 
ed  by  three  witnesses,  was  duly  admitted  to 
probate  In  common  form  and  recorded  {  that 
Robert,  as  owner,  went  Into  possession  of  the 
land  Immediately  on  Ms  father's  death,  and 
80  remained  tUI  1889  or  1890,  when  he  sold 
and  conveyed  the  same  to  Wiley  Webb,  who 
then  went  into  possession  and  remained  there 
until  his  death  In  1908,  and  since  that  time 
bia  heirs  have  been  in  possession  of  the  same ; 
that  on  the  6th  of  March,  1911.  caveat  to 
said  will  was  duly  entered  on  bdialf  of  the 
daughter,  Olivia  A.  Williams,  and  her  hus- 
band, J.  A.  WUliams,  and  bond  given,  and 
the  heirs  at  law  of  Wiley  Webb  duly  dted  to 
appear,  etc. ;  that  prior  to  her  father's  death, 
the  daughter,  Olivia,  was  married  to  J.  W. 
Winiams  when  she  was  under*  age,  and  she 
and  her  husband  have  continuously  resided 
In  the  neighborhood  from  the  time  of  tbeir 
marriage  to  the  present,  and  were  duly  cog- 
nizant of  the  fact  that  the  will  had  been  ad- 
mitted to  probate,  and  that  Robert  was  In 
possession,  claiming  to  own  same  as  devisee; 
that  within  a  year  from  the  father's  death 
for  the  daughter  and  her  husband  a  written 
protest  to  the  will  or  caveat  was  submitted 
to  the  clerk,  who  declined  to  entertain  the 
same  for  lack  of  a  bond,  and  later,  in  1893, 
on  an  insufficient  t>ond  being  offered,  the 
clerk  again  declined  to  receive  the  paper  as 
a  caveat,  or  docket  same,  and  no  citation  was 
ever  issued  for  any  of  the  parties  Interested, 
and  the  paper  was  kept  on  the  clerk's  desk 
as  papers  "not  perfected  nor  ready  to  go  on 
the  docket,"  until  they  were  destroyed  by 
burning  of  the  courthouse  In  VOIQ.  There 
was  further  evidence  that  some  time  after 
selling  the  land  to  Webb  the  son  Robert  had 
gone  to  Florida  and  lived  there  since.  There 
was  testimony  on  the  part  of  caveators  tend- 
ing to  show  tiiat  J.  W.  Dupree  was  not  com- 
petent to  make  a  will,  end  for  the  other  par- 
ties that  he  was  of  sound  and  disposing  mind 
and  memoiy  at  the  time.  At  the  close  of  the 
testimony  his  honor,  being  of  opinion  that  on 
the  evidence  and  from  perusal  of  the  plead- 
ings the  right  of  caveators  to  proceed  In  the 
cause  was  barred  by  lapse  of  time,  etc., 
wtiich  was  fully  and  properly  pleaded,  en- 
tered Judgment  dismissing  the  proceedings, 
and  the  caveators  excepted  and  appealed. 


Harding  A  Pierce  and  Ha: 
of  Greenville,  for  appellants. 
Greenville,  and  Allsbrook  &  ] 
boro,  for  appellees. 

HOKE,  J.  (after  staUng  the 
[1]  There  is  no  statute  of  Hi 
state  directly  affecting  the 
claiming  under  a  will  to  han 
en,  and  In  so  far  as  it  may 
interests.   Steadman  v.  Stea 
346-349,  65  S.  E.  7S4.  Nor 
sudi  statute  relating  to  the 
prior  to  1907,  when  the  perlo 
was  established  from  the  tlo 
cation  to  prove  the  will  a 
thereof  in  common  form." 
It  has,  however,  been  long 
that  when  a  will  has  been  reg 
common  form,  the  right  to  q 
be  lost  by  lapse  vt  time,  and 
after  knowledge  of  such  will 
the  adverse  parties  have  aoqi 
a  length  of  time  as  would  nu 
able  and  unjust  to  make  fur 
Its  validity.  In  re  Will  of  Be 
C.  2H  69  S.  B.  687;  Etfaerk 
Exec.,  4S  N.  a  14;  Gray  ■ 
20  N.  a  47. 

[2]  in  Beanchamp's  Case, 
rii^t  may  be  forfeited,  either 
or  unreasonable  delay.**  Th 
at  common  law  for  the  opera 
ciple  was  not  established  wit 
ness,  nor  was  It  always  un 
but  unless  shortened  by  eti 
vlsal.  Code  of  1856.  c.  65,  fS 
the  presumptions  to  10  yeai 
stances,  the  period  of  20  year 
generally  prevalent  Undonb 
as  to  this  Jurisdiction  (Wi 
144  N.  a  656-660,  57  & 
V.  Brower,  114  N,  C.  422, 
Headen  v.  Womack,  88  N. 
a  shorter  time  has  been  all< 
here,  as  In  Hamlin,  Adm'r, 
N.  C.  18.  Where  the  princ 
unless  otherwise  expressly  re 
dependent  of  the  statute  of 
while  It  raises  only  a  presun 
the  rigbt  dalmed,  rebuttable 
sufficient  evidence,  when  the 
mitted,  it  becomes  a  questic 
to  determine  whether  on  sue] 
tlon  shall  prevail  (Cox  v. 
Headen  v.  Womack ;  Willis 
112  Mo.  300,  20  S.  W.  64^ 
Buffln,  Judge,  In  Headen's  ( 
presumption  of  payment  arls 
imder  the  act  of  1826,  that 
ment  of  a  claim  may  becom 
come,  when  the  facts  of  the 
a  conclusion  of  law  from  fac 
by  the  court,  and  not  left  t 
of  .the  Jury."  This  being  the 
we  are  of  opinion  that  his  hoi 
the  proper  ruling  In  dismiss! 
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ogs.  From  the  facto  Admitted  In  ttie  plead- 1 
Qgs  and  erldeoo^  It  appears  tbat  this  vUl. 
iroperl7  diawn  and  attested,  waa  duly  pror- 
n  and  recorded  In  Pitt  county  in  1887..  and 
bat  the  devisee  occnpled  as  owner  under  the 
vUl  untU  1880  or  1890,  iriien  be  sold  to 
iVUey  Webb,  and  he  and  his  htira  bave  since 
teen  in  possession  and  control  of  the  property 
IS  owners,  the  same  being  under  a  deed  from 
be  derlaee ;  that  during  all  of  tbla  time  tbe 
Aveators  J.  W.  Williams  and  wife  have  re* 
dded  within  short  distance  <d  the  property, 
urexe  fully  cognizant  of  the  exlstouie  of  the 
irill  and  its  terms,  and  ct  the  possessifm  of 
Me  property  by  the  purcbaaers  and  the  na^ 
tare  of  their  claims  and  tbla  delay  and  Joag 
Bcquieacence  has  be»  properly  held  to  bar 
nil  right  on  their  part  to  make  fartha  qoe»- 
Uon  of  the  validity  of  the  wUL 

Our  condnslon  is  not  atfected  by  the  tacts 
In  reference  to  tbe  attempted  caveat  in  1887, 
nor  its  renewal  In  1893.  This  appUcadoo 
was  never  entertained  by  the  derk  for  ladc 
of  a  proper  bond,  which  be  had  the  right 
to  require.  Revisal,  l  8136;  Code  1883.  | 
215Q.  The  cause  was  never  docketed,  nor 
was  any  noUc^  or  citation  even,  ever  issued. 
Mo  caveat,  therefor^  has  ever  been  made  nta 
coDsUtnted  tUI  this  of  1911,  and  if  there  had 
been,  in  the  absence  of  notice  issued  In  rea- 
sonable time,  it  should  be  held  for  a  discon- 
tinuance by  analogy  to  failure  to  issue  an 
alias  summons  to  term  held  at  stated  periods. 
Etheridge  v.  Woodley,  83  N.  C.  12. 

Nor  should  the  marriage  of  the  daughter 
QDder  21  and  continuous  coverture  since,  be 
allowed  to  prevent  In  this  Instance  the  effect 
of  the  presumption,  for  when  applied  In 
strictness  as  a  common-law  prlndple,  nei- 
ther the  lnfau<^  nor  marriage  of  the  parties 
Is  allowed  to  Interfere  as  a  matter  of  posi- 
tive right,  but  is  only  a  relevant  circumstance 
oa  the  Question  whether  the  presumption 
shall  prevail.  Houck  v.  Adams,  98  N.  a  519, 
4  S.  £.  502.  True  this  position  was  qualified 
to  some  extent  in  Snmmerlin  v.  Oowles,  101 
N.  C.  473,  7  S.  B.  881,  but  this  guaUfl- 
cation  only  extended  to  cases  where  courts 
of  equity  adopted  10  years  as  a  legal  bar  in 
analogy  to  the  statutory  period  prevailing 
in  action  at  law,  and  the  court  held  that 
vbeu  BO  adopted  as  a  statute  limitation,  the 
disabilities  provided  for  in  the  statute  should 
also  be  recognized.  And  the  same  answer 
inay  be  made  to  the  position  that  tlie  devisee 
Robert  Dupree  left  the  state  a  year  or  two 
tifter  the  death  of  his  father,  and  has  since 
resided  in  Florida.  This  absence  of  a  party 
and  tbe  effect  claimed  for  it  exists  by  rea- 
Bon  of  the  statutory  provision  affecting  tbe 
statute  of  limitations  proper  (Rerisal,  |  306), 
&Qd  is  not  necessarily  controlling  as  to  the 
common-law  presumption.  In  such  case  this 
nbsence,  as  in  the  case  of  Infancy  and  cover- 
tare,  is  only  a  relevant  fact  bearing  on  tbe 
VustloD  presented,  and  more  especially  is 


I  this  tme  when  tbe  party  remained  In  the 
state  and  in  poamsslon  of  tbe  property  for 
more  than  a  year,  and  the  cause  Is  one  where 
Jurisdiction  could  be  acquired  by  publication. 

In  tbe  two  Nortb  Carolina  cases  of  Gray 
T.  Maer,  20  N.  C.  47,  and  Etheridge  v. 
Oo'rprew,  Executors,  48  N.  0.  14,  the  appli- 
cation of  the  prlnc^te  was  deided.  but  in 
tbe  first  case  the  time  was  not  over  10  years, 
and  it  appeared  in  explanation  of  fEe  delay 
that  the  parties  were  "numerous  and  much 
dispersed,  and  several  of  them  were  Infants 
and  married  women,**  and  in  tbe  second 
tbe  time  was  something  over  10  years,  and  it 
was  shown  that  tbe  petitioners  irere  numer- 
ous, and  all  the  time  had  been  under  the  dis- 
abilities of  coverture,  absence  beyond  seas, 
residence  in  another  stat^  and  lunacy,  "and. 
farther,  tliat  they  bad  no  notice  of  tbe  death 
of  the  testator  or  of  the  will  or  its  probate." 
In  both  of  these  -decisions,  however,  the 
principle  was  recognized  as  odstant  here; 
and  neither  in  any  way  conflicts  with  the 
disposition  made  of  the  present  case,  where, 
as  noted,  a  will,  properly  witnessed  and  duly 
proved  and  recorded,  has  remained  on  the- 
record  unquestioned  for  more  than  23  years, 
with  full  rights  enjoyed  under  It  by  devisee 
and  the  person  to  whom  be  bad  conveyed  It, 
and  the  adverse  claimants  during  all  this 
time  have  resided  in  tbe  immediate  neighbor- 
hood and  were  fully  cognisant  of  all  the 
facts  concerning  it 

In  Cox  V.  Brower,  supra,  Bnrwell,  Judge, 
delivering  the  opinion,  quotes  from  a  Feon- 
sylvanla  decision  (Foulk  v.  Brown,  2  Watts. 
216)  as  follows:  "The  rule  of  presumption, 
when  traced  to  its  foundation,  is  a  rule  of 
convenience  and  policy,  the  result  of  a  neces- 
sary regard  to  the  peace  and  security  of  so- 
cle^. No  person  ought  to  be  permitted  to 
lie  by  whilst  transactious  can  be  fairly  in- 
vestigated and  Justly  determined  until  time 
has  involved  them  in  uncertainty  and  ob- 
scurity, and  then  ask  for  an  inquiry.  Jus- 
tice cannot  be  satisfactorily  done  when  par- 
ties and  witnesses  are  dead,  vouchers  lost 
or  thrown  away,  and  a  new  generation  has 
appeared  on  the  stage  of  life,  uoacquainted 
with  the  affairs  of  a  past  age,  and  often 
regardless  of  them.  Papers  which  our  prede- 
cessors have  carefully  preserved  are  o^n 
thrown  aside  or  scattered  as  useless  by  their 
successors.  It  has  been  truly  said  that  if 
families  were  compelled  to  preserve  tbem, 
they  would  accumulate  to  a  burdensome  ex- 
tent Hence  statutes  of  limitation  have  been 
enacted  in  all  civilized  communities,  and  in 
cases  not  within  them  prescription  or  pre- 
sumption is  called  In  as  an  indispensable 
auxiliary  to  tbe  administration  of  Justice." 

After  giving  the  case  our  full  considera- 
tion, we  hold  there  was  no  error  in  dismiss- 
ing proceedings,  and  tbe  Judgment  of  the 
court  below  Is  affirmed. 
No  error. 
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TO  SOUOHOASTEIRN  BEPORTEB 


KNIGHT  T.  FOSTER. 

(Supreme  Oourt  of  North  Carolina.    Oct  22, 
1913.) 

1.  liANDLOBD  AND  TENANT  (§  167*)— INJURIES 

TO  TmsD  Pebsons— Landlord *a  Liamutt. 
A  landlord  ia  onl^  liable  to  third  persons 
for  injuries  caused  by  failure  to  repair  the  prem- 
ises where  be  contracts  to  repair  or  knowingly 
rents  the  premises  in  a  condition  which  is  dan- 
gerous or  amounts  to^  a  nuisance,  or  where  he 
authorizes  a  wrongful  act  making  the  premises 
dangerous. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  S{  668-674,  676-679 ;  Dec 
Dig.  I  167.*] 

2.  Landlord  and  Tenant  (J  167*)— iNJimras 

TO  ThIBD  PEB80H3— LaNDLOBD'b  LIABILITY. 
A  landlord  who  knowingly  rented  premises 
when  the  gate  thereto  swung  outward  so  as  to 
be  dangerous  to  pedestrians  was  liable  for  per^ 
sonal  iojuries  resulting  from  the  condition  of  the 
gate  seven  years  thereafter. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  S|  668-674,  676-679;  Dec 
Dig.  f  1©7.*] 

3.  Landlobd  and  Tenant  (f  IGO*)— Bxpaibs 

—What  Cowbtitdtes— "Repaib." 

The  changing  of  a  gate  which  swung  out- 
ward 80  as  to  make  it  swius  inward  would  be  a 
change  in  the  condition  of  the  premises,  and  not 
technically  a  "repair,"  so  that  the  duty  of  mak- 
ing it  was  upon  the  landlord. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  |§  538,  538,  544-548,  566, 
556;  Dec  Dig.  i  M*  ™™.  ™. 

For  other  deflnitlona,  see  Words  and  PhrasesL 
ToL  7,  pp.  6096-6102;  toL  8.  pp.  7785.] 

4.  NuiSANca   ({  6*)— Violation   of  Obdi- 

NANCE. 

A  continued  violation  of  a  valid  ordinance 
constitutes  a  naisance. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  SI  86-38;  Dec  Dig.  fi  6.*] 

Appeal  from  Superior  Court,  New  Han- 
over Coontr;  Justice,  Judge. 

Acttcm  by  Sugene  S.  Knlgbt  against  Ger^ 
trade  S.  Foster.  From  a  Judgment  of  non- 
suit, plaintiff  appeals.  Reversed. 

Ricaud  &  Jones,  of  Wilmington,  for  ap- 
pellant Kellum  &  LougUllD  and  John  D. 
Bellamy  &  Son,  all  of  Wilmington,  for  ap- 
pellea. 

CLARK,  C.  J.  This  Is  an  action  for  dam- 
ages sustaiued  by  coming  in  contact  with  a 
gate  opening  upon  the  sidewalk  In  front  of 
certain  premises  in  Wilmington  owned  by 
the  defendant,  which  gate,  the  plaintiff  al- 
leges, had  been  left  open  and  so  long  neg- 
lected, without  any  fastenings,  that  It  bad 
become  permanently  fixed  In  the  sand  on  the 
sidewalk,  and  settled  at  the  angle  at  which 
it  stood  August  29,  1911,  when  the  plain- 
tiff, rightfully  using  said  sidewalk.  In  which 
the  gate  bad  become  Imbedded,  and  in  ignor- 
ance of  the  danger,  ran  Into  said  gate  on  a 
dark  and  rainy  night  there  being  no  light  on 
the  street,  and  sustained  the  injuries  com- 
plained of.  The  defendant  demurred  to  the 
evidence,  upon  the  ground  that  the  tenant 
and  not  tbe  owner  was  liable,  if  any  liability 


existed,  and  moved  for  nonsu 
tlon  was  allowed. 

There  was  evidence  that  the 
monthly  tenant,  had  rented  tbc 
seven  years,  and  had  repeated 
to  the  owner's  agent  of  tbe  In 
tloD  of  the  premises,  but  tha 
promised  him  had  not  been  ma* 

[1]  1  Jaggard,  Torts,  223,  t 
tbe  law:  "Normally  tbe  occn 
the  owner  or  landlord  is  liable 
sons  for  injuries  caused  by  t 
keep  tbe  premises  In  repair, 
may,  however,  be  extoided  to 
or  owner  (a)  when  be  contra* 
(b)  wber«  he  knowlns^  demli 
Ises  in  a  rulnou  condition  o 
of  nuisance,    (c)  wbere  he 
wrong."    To  same  effect,  6 
Corp.  (5th  Ed.)  3028  et  seq. 

There  was  evidence  from  tb 
the  owner  in  this  case  contrad 
repairing,  and  bad  promised  tL 
to  repair  the  gate.  There  was  ( 
that  tbe  owner  knew  of  tbe  i 
tlon  of  tbe  premises,  and  Hiat 
beea  in  this  condition  for 
months,  and  one  of  the  witni 
that  it  bad  been  In  tbat  condii 
years.  We  have  found  no  case 
landlord  has  beat  held  not  lial 
pawn  for  an  Injury  resulting 
obstruction  or  a  defect  known 
lord  to  exist  at  tbe  time  of  tb* 
permitted  by  bim  to  oontimitt. 

[2,3]  It  was  in  evidence  tl 
nance  of  the         (section  40 
1902,  and  which  is  stUl  in  tm 
"It  shall  be  unlawful  for  any  p 
on  tbelr  premises  a  gate  so  con 
swing  out  on  tbe  sidewalk  of 
alley  of  tbe  city  of  Wilmington, 
This  gate  swung  outward,  and 
condition  when  tbe  premises  wi 
ed  to  the  present  occupant  sev 
which  was  at  a  date  subseqneni 
tlon  of  tbe  ordinance.  The 
any  Injury  resulting  therefrom 
upon  the  owner,  under  the  ae< 
above  quoted  from  Jaggard. 
ordinance  had  been  passed  ■ 
making  this  lease,  this  was  a  <i 
a  repair,  and  hence  the  duty 
devolved  upon  the  oyrnet  and 
tenant   In  1  Taylor,  Landlord 
§  175.  it  Is  said:  "Where  Inju 
a  third  person  from  the  faults 
construction  of  the  premises,  « 
ruinous  condition  at  tbe  time  c 
or  because  they  then  contain 
even  if  this  only  becomes  actlv 
ant's  ordinary  use  of  the  pr«ul 
lord  Is  still  liable,  notwitbstand 
— citing  authorities. 

Besides,  speaking  only  for  n 
county  of  New  Hanover  tbe  **i 
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as  been  In  force  for  IS  yean,  and  In  tbe 
Ity  ot  Wllmlnston  cattle  and  atwik.  have 
een  forbidden  to  nin  at  targe  for  a  longw 
eriod  than  that  The  retention  of  a  fence 
nd  gate  was  tberefon  utirelr  unnecessary 
8  a  mattCT  of  law,  wlildi  la  further  d«non- 
trated  aa  a  matter  of  fact;  also,  because  this 
ate  had  bem  permanently  left  open  for 
tonths  and  years.  If  notwithstanding  the 
wner  wished  to  keep  up  an  unnecessary 
ence  and  gate,  the  liability  for  any  injury 
esoltlng  from  its  negllgeAt  condition  is  up- 
D  him  and  not  upon  the  tenant  who  had  no 
nthorlty  to  ranore  them.  He  says  he  could 
ave  remored  the  fence  and  gate;  but  the 
wner's  agent  kept  promising  to  fix  them, 
"here  Is  evidence  that  in  that  quarter  these 
,ow  useless  gates  are  in  a  ruinous  condl- 
lon,  sagging  and  hanging  over  the  sidewalk, 
f  this  action  shall  call  attention  to  this 
ttte  of  things  and  secore  their  ranoval,  It 
oay  prevent  rimUar  injuries,  and  prove  a 
ablic  benefit 

Biggs  T.  ITeireU,  84  N.  a  1,  relied  on  by 
efendant,  merely  holds  that  the  owner  of  a 
erry  is  not  liable  for  damages  caused  by 
be  mismanagement  of  the  lessee  in  opera- 
Ion  of  the  ferry,  and  la  obvloaslr  not  In 
Kdnt  While  the  authorities  are  not  entlre- 
y  in  accord,  the  consensus  seems  to  be  that, 
Fhere  an  obstruction  or  defect  In  the  abnt- 
iDg  property  is  created  and  continued  by  the 
eoant,  without  the  knowledge  or  sanction 
if  tbe  landlord,  during  tbe  term  of  tmanc;, 
bea  the  liability  rests  vrlth  tbe  tenant;  but, 
vbere  dilapidated  premises  are  leased  in  a 
ulnous  condition,  known  to  the  landlord, 
ind  such  condition  causes  tbe  use  of  public 
Ughways  and  thoroughfares  In  populous 
itles  to  become  tmsafe  and  insecure,  and  the 
andlord  knows  of  the  conditions,  and  suf- 
ers  them  to  continue,  both  the  landlord  and 
enant  are  tort-feasors,  and  may  be  sued 
ointly  or  severally.  Ahem  r.  Steele,  115 
J.  203.  22  N.  E.  IDS,  5  L.  R.  A.  449.  12 
Uu.  8t  ^tep,  778,  Is  an  Instructive  case,  in 
vhicb  the  authorities  aa  to  the  liability  of 
andlord  and  tenant  to  third  parties  are  col- 
ected  and  differentiated.  It  Is  there  held, 
-Itlng  Woods,  Landlord  and  Tenant  230: 
If  a  nuisance  existed  upon  the  premises  at 
lie  time  of  the  demise,  the  landlord  as  well 
18  the  tenant  Is  liable  for  the  damages  re- 
(ultlng  therefrom."  Tbe  ordinance  prohibit- 
ag  gates  from  swinging  outward  was  held 
-easooable  and  within  the  domain  of  municl- 
>al  regulations.  Rosedale  v.  Hanner,  157 
nd.  390,  61  N.  B.  792.  Under  Bevisal.  3702, 
be  violation  of  a  city  ordinance  is  a  mlsde- 
ueanor. 

[4]  A  continual  violation  of  a  valid  ordi- 
nance la  a  nuisance. 

We  need  sot  consider  the  oceptlons  to 
ivldenc^  becanse  Qiey  may  not  ailae  upon 
mother  trial. 

The  Judgment  of  noneult  is  reversed. 


WALKER,  J.  (concurrli^).  I  concur  in 
all  that  Is  decided  by  the  opinion  of  the 
court  I  do  not  assent  to  the  pn^radtlon 
that  the  "no  fence  law"  has  any  application 
to  the  -case.  It  was  Int^ded  to  fence  in 
cattle.  It  Is  true,  and  not  to  fence  them  out; 
but  it  still  leaves  it  optional  with  the  owner 
of  land  whether  he  will  foice  his  premises 
for  their  protection  or  othur  purposes  than 
barring  out  straying  cattle,  and  does  not  in- 
crease his  responsibility  for  doing  so.  There 
are  other  roving  animals  than  cattle,  and 
he  has  the  right  to  ke^  them  out,  and  to 
erect  fences  tm  privacy  or  for  ornamenta- 
tion as  mudi  so  as  he  may  plant  trees  for 
that  purpose,  or  erect  structures  for  his  con- 
fort  and  convenience. 

BBOWN,  3^  ooncnzs  in  this  opinloa 


WITHERS  V.  BOARD  OF  COM'BS  OF  OO- 
LUMBUS  COUNTY. 

(Supreme  Court  of  North  fi«'x>l'T'S.    Oct  22, 

1913.) 

1.  Mandakub  (S  111*)— Svnjioxs  oi  Rausr 

— MiNIBTKBZAL  AOTB. 

Mandamus  was  a  proper  remedy  to  oiforce 
an  order  of  the  judge  of  the  snperior  court  re- 
quiring  a  county  to  pay  all  expenses  of  a  chem- 
ical analysis  of  the  stomach  of  a  persop  believ- 
ed to  have  been  murdered,  since  mandamus  is 
the  proper  remedy  agataut  a  public  oflker  who 
refuses  to  discharge  a  spedfie  duty  rsquiied  ot 
him  by  law. 

[Ed.  Note.— For  other  cases,  see  llaadamus. 
Cent  Dig.  H  231.  232,  234 ;  Dec.  Dig.  |  lll!!^ 

2.  COXTNTIBS  ({  139*)  —  COUKTT  ChABOES  — 
CONSTtTUnoHAI.  AHO  StATOTOBT  PBOVI- 
SIONB. 

Within  Const  art  7, 1  7,  providing  that  no 

county  shall  contract  any  debt,  pledge  its  faith 
or  loan  its  credit,  nor  shall  any  tax  be  levied  or 
collected  by  Its  officers  except  for  the  necessary 
expenses  thereof  unless  by  a  vote  of  the  voten 
therein,  the  expense  of  a  chemical  analysis  of 
the  stomach  of  a  person  believed  to  have  been 
poisoned  was  a  necessary  expense,  and  hence 
the  Judge  of  the  superior  court  had  authority 
to  order  the  county  to  pay  such  expense,  espe- 
cially in  view  of  Revisal  ld05,  f  3152.  provid- 
ing that  in  all  cases  of  homicide  any  officer 
prosecnting  for  the  state  may  direct  a  post 
mortem  examination,  and  that  the  physicians 
making  such  examination  shall  be  paid  a  rea- 
sonable compensation,  to  be  determined  by  the 
court,  and,  if  not  collected  from  the  defendant, 
paid  by  the  county. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  |  207 ;  Dec.  Dig.  |  139.*] 

3.  COUNTIXS  (S  132*)  — CounTT  Chaeoes  — 

CONSTITUnONAI.  AHO  ijTATCTORT  PBOVI- 
BIONS. 

Revisal  1905,  B  S1S2,  providing  for  post 
mortem  examinations  in  homicide  cases  and  for 
the  payment  of  tbe  expense  thereof  by  the  coun- 

S,  is  a  valid  exercise  of  the  police  power  of 
e  state,  since  counties  are  but  state  agencies, 
and  subject  to  legislative  authority,  which  can 
direct  them  to  do  all  such  matters  as  it  can 
empower  tbem  to  do,  and  in  the  administnition 
of  a  criminal  law  they  are  necessarily  under 
legislative  control 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  |  208 ;  Dec.  Dig.  |  132.*] 
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4.  Commn  (i  180*)— Couktt  Chabms— Pk»- 

0KEDXII08  TO  DBTBBHUIB. 

Wheze  in  a  homicide  cMe  tiw  Judge  of  the 
sapeiior  court  made  on  order  tegairin^  the 
county  to  pay  the  expenses  connected  with  a 
chemical  analyBis  of  the  decedenf  ■  etomacb,  it 
waa  not  necessary  to  the  validity  of  such  order 
that  the  Board  of  CommlflBionera  of  the  county 
shonld  be  a  party  to  the  action,  or  that  they 
should  have  notice  before  the  order  was  made, 
such  matters  being  left  to  the  sound  discretion 
of  the  trial  judge,  wliich  will  not  be  interfered 
with  tmleas  grossly  abased. 

[Ed.  Note.— For  other  cases,  see  Gonntleg, 
Cent  Dig.  SS  20a-207;  Dec  Dig.  {  139.*] 

Appeal  from  Superior  Court,  Columbus 
County;  Ferguson,  Judge. 

Mandamus  proceedings  by  W.  A.  Withers 
agalnat  the  Board  of  OonunlssionerB  of  Co- 
lumbus County.  From  an  order  granting  a 
peremptoi7  wii^  deffladantg  appeah  At- 
Armed. 

This  is  a  proceeding  in  mandamus,  brought 
by  tbe  plaintifl  to  compel  the  defendant  to 
obiey  an  order  made  at  November  term, 
1911,  of  the  superior  court  of  Columbus  coun- 
ty, directing  tbe  payment  of  9200  to  tbe  plain- 
tiff. Tbe  oiuse  was  beard  at  April  term, 
1913,  of  1^  Buxteiior  court  of  said  county 
by  his  bonor,  Judge  Vergmoa,  wbo  adjudged 
"tbat  tbe  defendants  be  and  are  limby  re- 
quired and  commanded  to  issue  warrants  fbr 
the  payment  of  the  order  made  by  his  honor, 
Frank  Carter,  in  this  cause  on  the  2d  day 
of  December,  1912."  Tbe  defoidant  ex- 
cepted and  appealed. 

David  J.  Lewis  and  Homer  Lu  Lyon,  both 
of  Whltevllle,  for  appellants.  Walter  H. 
Powell,  of  Whiterille,  for  appellee. 

BROWN,  J.  This  proceeding  Is  brought 
to  enforce  otredlence  to  an  order  of  Carter, 
judge,  made  In  a  criminal  proceeding  pend- 
ing before  him.  As  the  facts  are  fully  stated 
in  the  order,  we  set  it  out  in  full:  "State 
of  North  Carolina,  Columbus  County.  State 
v.  Edgar  Thompson.  This  cause  coming  on 
for  bearing  at  the  November  term  of  the 
superior  court  of  Columbus  county,  before 
his  bonor,  Frank  Carter,  Judge  presiding,  and 
it  appearing  to  the  court  tbat  a  bench  war- 
rant was  issued  for  the  aforesaid  Edgar 
Thompson  upon  the  affidavit  of  one  J.  Y. 
Fore,  on  the  charge  of  murdering  Mrs.  Ed- 
gar Thompson,  his  wife,  by  means  of  poison, 
and  it  further  appearing  to  the  court  that 

said  warrant  was  duly  served  on  the  

day  of  November,  1911,  and  that  after  a 
hearing  before  his  honor,  Judge  Carter,  bold- 
the  courts  of  the  Seventh  Judicial  district, 
the  said  Edgar  Thompson  was  placed  in 
;  prison  to  await  the  report  of  the  chemist,  and 
the  stomach  of  Mrs.  Edgar  Thompson,  de< 
ceased,  vrlfe  of  Edgar  Thompson  aforesaid, 
having  been  duly  packed  and  sealed  and  for^ 
warded  to  said  chemist  for  a  thorough  anal- 
ysis, the  court  deeming  such  analysis  prop- 
er and  necessary  in  said  cause;  It  also  ap- 


pearing to  the  court  tbat  the  sentiment  of 
the  good  citizens  of  Columbus  county  d^ 
manded  tbat  public  Justice  be  qnldclr  a^ 
speedily  administered  in  13ii»  cause;  and  It 
further  appearing  to  the  eonrt  that^  after  a 
full  and  complete  analysis  of  said  stomacb 
by  the  chemist,  Prof:  W.  A.  Withers  reported 
to  tbe  court  that  he  found  no  traces  of 
poisonous  substance  therein;  and  it  further 
appearing  that  these  facta  were  made  luiown 
to  the  stdlcitor  N.  A.  Sinclair,  and  that  a 
ntO.  prosed  was  taken  In  the  above  case; 
the  examination  of  said  stomadi  of  Mrs.  Ed- 
gar Thompson,  deceased,  having  been  ordered 
by  his  honor,  Frank  Garter,  acting  upon  ttis 
advice  ct  the  solicits  N.  A.  Sinclair,  and 
the  above  facts  set  toxtb:  It  la  now  ordered, 
adjudged,  and  decreed  tbat  the  Mil  of  «200 
charges  of  the  said  Prof.  W.  A.  Wltbers  fbr 
making  said  analysis^  together  with  all  other 
necessary  expenses  in  tranqiortlng  to  Baldgh 
said  stonoach  and  for  procuring  the  evidence 
of  the  coroner's  Inauest  and  fomrding  the 
same  to  said  chemist,  be  paid  by  the  county 
of  Columbus,  tndudbig  blU  of  J.  T.  Fore, 
berebrfbre  approved  by  the  solldtw  N.  A. 
Slndalr.  Frank  Carter,  Judge  Presiding. 
This  Deeember  2,  IOISl" 

It  Is  contended  on  behalf  of  tbe  defendants, 
tbe  Board  of  OomnUssloners:  (1)  That  the 
proceeding  should  be  dlsndased,  as  no  such 
action  can  be  nutlntalned  to  mforce  tbe 
order  of  Carter,  Judge;  (2)  that  this  not  be- 
ing a  necessary  expense,  his  bonor  had  no 
legal  authority  to  make  said  order ;  &)  that 
they  had  no  notice  of  said  order,  no  day  In 
court,  and  therefore  said  order  was  not  a 
legal  judgment  against  the  county. 

[1]  The  proceeding  by  mandamus  in  this 
case  to  compel  obedience  to  the  order  of 
Carter,  judge,  Is  proper,  and  the  only  effec- 
tive remedy  the  law  g^ves  In  case  of  this 
character.  That  mandamus  is  tbe  proper 
remedy  against  a  public  officer  who  refuses 
to  discharge  a  spedflc  duty  required  of  him 
by  law  has  been  too  often  decided  to  be 
now  open  to  donbt  Kallroad  v.  Jenkins,  68 
N.  C.  602;  Russell  v.  Ayer,  120  N.  C.  186, 
27  S.  B.  133,  37  L.  R.  A.  246;  Bennett  v. 
Commissioners,  125  N.  C.  468.  84  S.  B.  632. 

[2]  In  their  brief  the  learned  counsel  for- 
tbe  defendants  say:  "We  take  the  posltloQ 
that  the  analysis  of  tbe  stomach  of  a  per- 
son wbo  died  under  circumstances  that  mlg^t 
excite  suspicion  of  foul  play  is  not  a  neces- 
sary expense  of  the  county,  and  the  county 
would  therefore  be  prohibited  from  contract- 
ing a  debt  for  same  under  article  7,  section 
7,  of  the  Constitution  of  North  Carolina.  If 
this  position  Is  correct,  it  certainly  follows 
that  a  superior  court  Judge  would  have  no 
right  to  make  an  arbitrary  order  requiring 
the  county  commissioners  to  do  an  unlawful/ 
or  forbidden  act,  certainly  when  no  notice 
was  served  on  the  commisslonera,  and  they 
not  made  parties  to  the  proceeding.*"  The- 
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section  of  the  Oo&aUtation  relied  upon  reads 
as  follom  :  "No  county,  city,  town  or  other 
monlcipal  corporation  shall  contract  any 
d^t;  pledge  Its  faith,  or  loan  its  credit^  nor 
shall  any  tax  be  levied  or  collected  by  any 
officers  of  tiie  same  except  for  the  necessary 
expenses  thereof,  unless  by  a  vote  of  the 
majority  of  the  qualified  voters  therdn."  In 
Bear  v.  Commissioners.  124  N.  a  204,  82  ». 
E.  608,  TO  Am.  St  Bep.  688,  construing  this 
section,  it  is  held  that,  to  obtain  a  manda- 
mos  to  pay  a  Judgment  against  Qie  cnunty 
by  levying  a  special  tax,  the  plainttfl  must 
show  afflrmattvdy  that  the  consideration  for 
the  Judgmmt  was  for  a  necessary  eonntr  ex- 
pense,  or  had  been  sanctlcmed  by  a  vote  of 
tlie  people.  The  section  of  the  Oonstitution 
Indirec^,  but  explicitly,  permits  the  exeEdae 
by  munldUnl  corporations  of  the  power  of 
making  provision  for  necessary  expenses  free 
from  'tile  restraints  In  other  cases.  Wbat 
are  such  necessary  expenses  has  been  the 
subject  of  many  Judldal  decisions.  Applying 
the  principles  laid  down  in  all  of  them,  we 
tbink  his  honor.  Judge  Carter,  had  authority 
to  make  the  order  and  that  It  Is  a  necessary 
expense  of  the  county  of  Columbus. 

[3]  There  Is  express  legislative  antborlty 
for  the  order.  Section  3152  of  Revlsal  reads 
as  follows:  "In  all  cases  of  homicide,  any 
officer  prosecuting  for  the  state  may,  at  any 
time,  direct  a  post  mortem  examination  of 
the  deceased  to  be  made  by  one  or  more 
physicians  to  be  summoned  for  the  purpose; 
and  the  physicians  shall  be  paid  a  reason- 
able compensation  for  such  examination,  the 
amount  to  be  determined  by  the  court  and 
taxed  in  the  costs  and  if  not  collected  out 
of  the  defendant  the  same  shall  be  paid  by 
the  county."  That  tiie  General  Assembly 
in  the  exercise  of  the  police  power  of  the 
state  Is  aathorized  to  make  anch  an  enact- 
ment cannot  be  doubted.  Counties  are  but 
state  agencies,  and  subject  to  legislative  au- 
thority, which  can  direct  them  to  do  as  a 
duty  all  such  matters  as  It  can  empower 
them  to  do.  Under  our  system  of  state  gov- 
ernment, the  counties,  cities,  and  towns  of 
the  state  are  very  important  and  essential 
factors  in  the  administration  of  the  criminal 
law,  and  the  burden  and  expense  of  adminis- 
tering snch  laws  are  largely  borne  by  them. 
In  such  matters  they  are  necessarily  under 
legislative  control.  Tate  v.  Commissioners, 
122  N.  C.  812,  30  S.  E.  362;  White  v.  Com- 
missioners, 90  N.  C.  437,  47  Am.  Rep.  534; 
Jones  V.  Commissioners,  137  N.  C.  579,  60 
S.  E.  291. 

[4]  It  is  further  contended  that  the  de- 
fendants were  not  parties  to  the  action  In 
which  the  order  was  made,  had  no  day  in 
court,  and  are  consequently  not  bound  by 
the  order.  This  position  cannot  be  main- 
tained. The  order  was  made  in  the  adminis- 
tration of  the  criminal  law  by  the  proper  of- 
ficer of  the  state,  and  in  pursuance  of  the 

•Forothir  ai 


statute.  The  Board  of  Commissioners  are  not 
parties  to  such  a  proceeding  and  ex  necessi- 
tate rei  cannot  be.  Nor  are  they  entitied  to 
any  notice  before  snch  orders  are  made. 
In  snch  cases  the  matter  is  left  to  the  sound 
discretion  of  the  trial  Judge ;  and,  unless  such 
discretion  is  grossly  abused,  this  court  will 
not  Interfere.  The  county  must  rely  for 
the  protection  of  Its  treasury  uw>n  the  sound 
discretion  and  sense  of  duty  oflthe  Judge  of 
the  sup^or  court  They  should  and  doubt- 
lees  do  pei^nally  examine  Into  such  mat- 
ters with  care,  and  see  to  it  that  improper 
and  extravagant  allowances  a>e  not  made. 
The  order  in  question  was  made  by  Judge 
Garter  in  a  criminal  proceeding,  and  in  full 
accordance  with  the  statute,  and  must  be 
obeyed. 

Tb«  ord«  of  Ferguson,  Jndge^  granting  a 
peremptory  mandamus  is  affirmed. 


LOCELEAB  T.  PAUL  et  al. 

(Supreme  Court  of  North  Carolina.    Oct.  22, 
1913.) 

1.  BoUNUAaiKS  (I  35*)— EvinENCX  — BXPtTTA- 

TION. 

While  evidence  of  both  hearsay  and  com- 
mon reputation  is  received  in  cases  of  disputed 
private  boundary,  the  reputation  must  bare  its 
origin  at  a  time  comparatively  remote  and  al- 
ways ante  litem  motam.  and  must  attach  it- 
self  to  some  monument  of  boundary  or  natural 
object  or  be  fortified  by  evidence  of  occupation 
and  acquiescence  tendiiu  to  give  tbe  land  some 
definite  location. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  IS  163-155,  157-159,  163,  165,  177- 
183;  Dec.  Dig.  8  35.*] 

2.  Etidencs  (S  324*)-'Heabsat— Reputation 

— OWNEBaHIP.  • 

Where,  in  an  action  to  recover  for  alleged 
wrongful  cutting  of  timber,  the  chief  issue  was 
as  to  the  title  of  tbe  land  where  the  cuttioe  oc- 
curred, and  in  large  measure  depended  on  wheth- 
er L.  had  occupi^  the  tract  claimed  b;  him  ad- 
versely and  under  known  and  visible  lines  and 
boundaries  for  a  sufficient  time  to  mature  his 
title,  evidence  that  the  land  In  question  was  re- 

Euted  in  the  neighborhood  to  belong  to  L.  was 
earsay  and  inadmissible. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {8  1218-1229 ;  Dec.  Dig.  {  324.*] 

3.  ToKSPAsa  ({  30*)— CuTTxno  Tihbxb— Pee- 
eoNs  liiABuf— Gbaktob. 

Where  P.  conveyed  tbe  timt>er  on  certain 
land  in  controversy,  with  rights  of  way,  etc., 
required  to  remove  the  same,  to  a  planing  mill 
company,  which  deed  contemplated  and  author- 
ized the  removal  of  the  timber,  if  trespass  was 
established  against  the  planing  mill  company  in 
removing  the  timber,  P.  was  also  liable  therefor. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  S  60;  Dec.  Dig.  |  30.*J 

Appeal  from  Superior  Court,  Robeson  Coun- 
ty; G.  S.  Ferguson,  Judge. 

Action  by  Katie  Ann  Locklear,  as  adminis- 
tratrix of  John  Locklear,  deceased,  against 
A.  W.  Savage,  one  Paul,  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Reversed. 
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TbB  acUoD  yna  to  lecoTer  damagea  for  tibe 
wnmgfnl  catting  of  timber  on  the  part  of 
defendant^  and  was  made  dependoit,  dilefly, 
on  the  iBsne  aa  to  tlUe  to  tbe  land  where  the 
cDttiug  occurred.  The  cause  was  before  the 
court  at  apring  term,  1912,  on  appeal  of 
plaintiffs  from  a  jndgmrat  of  nonsnlt,  and 
will  be  found  reported  In  ltf9  N.  a  236,  74 
S.  B.  847.  Ibe  judgment  of  nonsuit  was  re- 
TOTsed  for  reasons  appearing  In  the  opinion 
by  Associate  Justice  Walkw,  and,  this  (pin- 
ion harlng  berai  certified  down,  the  caae  was 
tried  on  the  issoes  of  tttle,  treqwss  on  part 
of  defendants,  statute  of  limitations,  and 
damage  There  was  eyideooe  on  part  of 
plalntlfl  tending  to  show  title  in  Jchn  LoCk- 
lear,  plaintiff's  intestate,  by  reason  of  ad- 
verse occupation  and  assertion  of  ownushlp 
and  up  to  known  and  vlrible  lines  and  bound- 
aries eoT^rlng  locos  In  quo.  Srldenoe  amtra 
on  the  part  of  ditfendants. 

McLean,  Varaer  ft  McLean,  ot  'Lumbertcm. 
for  appellant  Paul.  Mclntyre,  Lawrence  & 
rroctor,  of  Lumberton,  for  appellant  Planing 
MilL  McNeiU  ft  McNeiU  and  Brltt  ft  Brltt, 
all  of  Lnmberton,  for  appellee. 

HOEB,  J.  (after  stating  the  Cacta  as 
above).  On  the  trial  of  the  Issues  the  follow- 
ing evidence  was  admitted  over  objection  by 
defendants  to  both  questions  and  answers, 
and  exceptions  dul7  noted:  "Yes,  I  know 
who  was  reputed  to  be  the  owner  of  the  land 
between  these  lines  1  have  described.  Q. 
Whose  was  It?  A.  The  country  all  around 
kuowed  who  it  was.  Q.  Whose  laud  was  it 
reputed  to  be?  A.  John  Tx>ck)ear*s." 

[1]  It  has  been  held  in  numerons  cases 
with  o8  that,  under  certain  circumstances, 
evidence  of  general  reputation  is  admissible 
on  questions  of  private  boundary.  In  one  of 
the  later  decisions  on  the  subject  (Bland  T. 
Beasley,  140  N.  C.  630,  53  S.  B.  444)  the 
court  said:  "It  is  true  that  evidence  of  both 
hearsay  and  common  reputation  Is  received 
with  us  in  cases  of  disputed  private  bound- 
ary ;  but  this  Is  an  exception  to  the  general 
rule,  which  requires  that  the  rights  of  liti- 
gants must  be  determined  on  sworn  testi- 
mony. Such  testimony  in  England  la  not 
admitted  in  questions  of  private  right,  and 
the  principle  was  only  adopted  here  from 
uec^slty,  and  where,  from  lapse  of  time 
or  cbau^Dg  conditions,  It  has  become  'dlffi- 
cnlt,  if  not  Imposdble,'  that  better  evidence 
should  be  had."  And  In  the  same  opinion, 
quoting  with  approval  from  some  of  the 
former  decisions,  it  mu  said  further:  "Thla 
reputation,  whether  by  parol  or  otherwise, 
should  have  Its  origin  at  a  time  comparative- 
ly remote  and  always  ante  litem  motam. 
Second,  it  should  attach  Itself  to  some  monu- 
ment of  boundary  or  natural  object,  or  be 
fortliled  by  evidence  of  occupation  and  ac- 
quiescence  tending  to  give  the  land  some  fixed 
and  definite  location." 

[2]  Assuming  that  the  other  conditions  for 
tbe  reception  of  such  evidence  have  been 


met;  It  would  doubttess  be  a  oorreet  lutxdlca- 
tion  of  the  principle,  on  the  question  of 
identifying  a  tract  of  land,  or  of  girlns  Oie 
same  a  saneral  placing  when  it  bad  been 
otherwise  identified  and  sufficiently  describ- 
ed, to  hear  evidence  to  tbe  effect  that  a  given 
tract  of  land  waa  generally  known  or  reput- 
ed to  be  *13ie  old  Locklear  tractf'  or  "the 
old  Paul  homestead"  or  the  like;  but 
testimony  received  In  this  instance  was  not 
of  that  duuracter.  There  was  no  questkm 
here  of  identity  of  tracts  or  the  correct  gen- 
eral location  of  the  locus  In  quo.  On  the 
evidence  the  right  of  these  parties  was.  In  a 
large  measure,  made  to  depend  on  wtuOia 
John  Locklear  had  occupied  the  tract  of 
land  daimed  by  him  adversely  and  under 
known  and  vislUe  Hues  and  boundaries  for 
a  suffleiait  length  of  time  to  mature  hla 
ttOa,  and,  tn  our  Judgment,  this  evidence,  In 
the  form  in  whidi  it  was  presented,  was  not 
rdevant  on  Qie  question  ot  boundary,  but 
was  an  opinion  on  the  tttie,  and  had  the  ef- 
fect of  throwliv  Into  the  Jury  box  the  force 
and  effect  of  public  optailon  on  that  issne. 
Not  oomlnA  thraefoxe^  under  this  principle 
of  evldmce  on  boundary,  which  is  an  exc^ 
tion  to  tbe  move  general  rule,  It  was  incom- 
petent as  hearsay  testimony,  and  was  farther 
objectionable  as  being  an  <H)inlon  bearing 
directly  on  the  meritii  of  the  eontroveny  as 
embraced  In  the  ^tlre  Issuou  Deppe  t. 
BaUroad,  154  N.  C.  623.  70  S.  E.  622;  Smith 
V.  Smith,  U7  N.  a  326,  23  &  Bw  270;  Law- 
son  on  ESxpert  Opinion  Evidence,  p.  567. 

We  were  referred  by  counsel  to  To<rte  t. 
Peterson,  81  N.  C  180,  as  betag  an  author- 
ity against  this  portion;  but  we  do  not  so 
understand  the  decision.  In  that  ctaa,  being 
an  action  to  recover  certain  lots  in  the  dty 
of  Wilmington,  a  grant  to  John  Watson  or 
Whatson,  healing  date  In  1736,  was  located 
and  shown  to  Include  the  town  of  Newton, 
which  was  the  former  name  of  Wilmington. 
In  the  course  of  the  trial  It  became  desirable 
to  show  the  identity  of  the  two  towns,  with 
the  view  of  proving  titte  to  the  lots  out  of 
the  state,  and  proof  was  ottered  and  rejected 
that  for  60  or  70  years  there  was  a  general 
reputation  that  the  dty  ot  Wilmington  was 
situate  within  the  bounds  of  the  John  Wat- 
son grant  On  appeal,  the  evidence  was  held 
competent,  and  a  new  trial  was  granted. 
Here  was  a  case  of  disputed  identity,  and 
the  evidence  was  dearly  rOIevant  on  the 
question  of  location,  and  was  not,  as  In  our 
case,  an  opinion  on  the  titie. 

[3]  Tbe  other  and  numerous  questions 
presented  on  tbe  appeal  are  not  dealt  with, 
as  they  are  chiefly  rulings  of  the  court  on 
questions  of  evidence,  and  may  not  arise  on 
a  further  bearing  of  the  case.  It  may  be 
well,  however,  to  refer  to  an  ^option  that 
the  defendant  Sarah  A,  Paul  is  not  respon- 
sible for  the  trespass  complained  o^  inas- 
much as  she  had  made  an  outright  convey- 
ance of  the  timber  to  her  codefendant,  the 
Planing  Mills,  and  thla  company  alone  had 
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done  the  catting.  The  deed  cooTeyed  the 
timber,  with  rights  of  way.  etc.,  etc.,  required 
to  nmoYe  the  same.  It  clearlr  contemplated 
and  antborlaed  the  acts  compblned  of,  and. 
If  trespass  Is  established  against  the  com- 
pany, the  grantor  In  the  deed  is  aliw  re- 
8Pon8U)l&  Dreyer  t.  AOng,  28  iSb.  484. 

Tbr  the  error  Indicated,  there  must  be  a 
new  trla]  of  the  caos^  and  It  is  so  ordered. 

New  trial. 


PAOB  T.  SPRTTNT  et  aL 
(Snpraiw  Court  of  NorUi  Carolina.    Oct  22, 

Masibb  and  SnTAiCT  (1 177*)— IdABiuTr  n» 

INJUBXXS  —  NlOUOCNd!  or  FUXOW  SXET- 
ANT. 

An  employer  is  not  liable  for  the  Injuries  of 
an  employ^  c&used  by  the  negligence  of  a  fdlow 
servant. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent.  Dig.  H  907,  31^  868;  Dec.  Dig. 
1 177.*] 

Appeal  from  Superior  Court;  New  Han- 
over County;  Justice  Jadgft. 

Action  Daniel  Page  against  James 
Spruttt  and  others.  From  a  Ju^ment  of 
nonsuit,  plaintiff  appeals.  Affirmed. 

This  Is  an  action  to  recover  damages  for 
personal  Injuries  .caused,  as  the  plaintiS 
alleges,  by  the  negl^ence  of  the  defendant 
At  the  conclusion  of  the  evidence,  Jadgment 
of  nonsuit  was  entered  opon  motion  of  the 
defendant,  and  the  plaintiff  excepted  and  ap- 
pealed. 

Rlcaud  &  Jones  and  E.  K.  Bryan,  all  of 
WUmlogton,  for  appellant  J.  O.  Oarr,  of 
Wilmington,  for  appellees. 

FBR  CDBIAM.  Upon  an  examlnatiou  of 
the  evidence,  it  is  doubtful  if  there  is  any 
evidence  of  negligence;  but,  if  there  Is,  It 
Is  the  negligence  of  a  fellow  servant,  for 
which  the  defendant  is  not  responsible. 

The  judgment  of  the  court  Is  affirmed. 


STATB  V.  WATKINS. 

(Supreme  Court  of  North  Carolina.   Oct  22, 
1913.) 

1.  ImroxiCATiNa  Liquors  (S  22S*>— OiTBnsss 
—In  DICnOEHTS— Pboof. 

While  an  iodictment  for  selling  intoxicating 
liquors  to  persons  to  the  grand  jurors  unknown 
is  authorized,  yet  the  state  to  procure  a  convic- 
tion  must  offer  evidence  tenduig  to  prove  an 
actual  sale  to  the  unknown  persons,  and  in  tlw 
absence  of  such  proof  a  conviction  will  not  be 
supported. 

[Ed.  Note.— For  other  caseB,  see  Intoxicating 
^upEs,  Cent  Dig.  H  263-274;   Dec  Dig.  | 

2.  IlTTOXICATINO  LlQUOBB  ({  236*)— PBOBBOIT- 
TI  0N8— E  V  J  DSITOB— SUTFICKN  CT . 

In  ft  prosecution  for  unlawfully  selling  in- 
toxicating liquors  evidence  held  insufficient  to 
support  a  conviction. 

[Ed.  Noto.--For  other  essaiL  see  Intoxicating 
^lurs,  Cent  Dig.  ||  300-322;  Dee.  Dig.  | 


8.  iRToxioATnra  laqvom  (Hi  132,  196*)— Of- 

FBNsEs— Statutes. 

Laws  1913,  c.  44,  which  created  two  new 
offenses  with  renrd  to  Intoxicating  liquors,  and 
also  by  section  o  ctkanged  rules  of  evidence,  did 
not  go  Into  effect  until  April  1,  1913;  conse- 
quently a  conviction  in  February,  1913,  cannot 
be  supported  thereby. 

[Ed.  Note.— For  other  cases,  see  Intoxfeatlng 
lS,"^n      Wg.  H  141,  2ia;  Dec.  Dig.  i| 

4.  Intoxicating  Liqttobs  (1  286*)— SrATum 

—Local  Laws. 

Where  a  local  law  making  the  possession 
of  more  than  one  quart  of  whis^  prima  facie 
evidence  that  the  possessor  bad  it  for  the  pur- 
pose of  Bale  did  not  apply  to  the  county  hi 
which  accused  was  charged  with  the  crime,  the 
mere  fact  tliat  a  barrel  of  whisky  was  conrigned 
to  accused  will  not  support  a  conviction  for  the 
unlawfnl  ssle  of  intoxicating  liquors. 

[Ed.  Notar-For  other  esse%  sea  Int»icating 
^uors,  Cent  Dig.  H  800^;  Dsa  Dig.  | 

Clark,  a  J.,  dissenting. 

Appeal  from  Superior  Gonrl;  COImnbna 
County ;  Ferguson,  Judge. 

Oscar  Watkins  was  convicted  of  unlawful 
sale'of  Intoxicating  liquors,  and  he  appeals. 
Reversed  and  remanded. 

Indictment  for  the  sale  of  llqnor  to  per- 
sons whose  names  are  to  the  jnrars  unknown. 
At  the  conclusion  of  the  evidence,  the  defend- 
ant requested  the  court  to  instruct  the  jury 
to  return  a  verdict  of  not  guilty.  Refused. 

Schulken,  Toon  ft  Schulken,  of  WfalteviU^ 
for  ai^iellant  The  Attorney  General  and  Ab> 
sistant  Attorney  General,  for  the  States 

BBOWN,  J.  The  foUowlng  is  aU  the  evi- 
dence Introduced  on  the  trial  of  this  case. 

O.  W.  Rushing,  witness  for  the  state,  testi- 
fied as  followa:  "I  saw  one  barrel  In  the  rail- 
road depot  at  Halldwro,  marked  'O.  Watkins.' 
This  barrel  had  whisky  marked  on  it  The 
barrel  looked  like  it  would  hold  about  80  gal- 
lons. I  do  not  know  what  was  in  the  barret" 

H.  O.  Barrel,  witness  for  the  state,  testi- 
fied as  follows:  "I  am  agent  for  the  Atlantic 
Coast  Une  Railroad  Company  at  Hallaboro, 
N.  a  On  the  6th  day  of  August;  1012,  a  bar- 
rel containing  about  80  gallons,  marked  'O. 
Watkins,'  and  also  marked  on  the  barrel 
'Whisky,'  was  put  off  the  train  at  Hallsboro, 
N.  a  Some  time  after  the  arrival  of  this 
barrel,  and  while  I  was  agent  eome  one  came 
to  the  railroad  office  and  rec^pted  for  this 
barret  I  do  not  know  whether  Oscar  Wat^ 
kins  carried  the  barrel  am^  or  not  I  do 
not  know  who  got  the  barreL  I  only  know 
that  some  one  receipted  for  It  in  the  name 
of  Oscar  Watkliu.  I  do  not  know  where  the 
defendant  lives.  I  did  not  know  Oscar  Wat- 
kins at  the  time  the  barrel  was  receipted 
for." 

a  L.  Benton,  witness  for  the  state,  testl- 
fled  as  followa:  "I  saw  a  barrel  of  whisky, 
containing  about  80  gallons,  in  the  railroad 
warehottse  at  Ohadboum,  N.  C,  marked  'O. 
Watkins.*  When  I  saw  the  barrel  of  whisky 
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In  the  warehouse  It  was  In  bad  order  and  the 
whisky  .was  leaking  out  1  saw  some  parties 
catching  the  whisky  as  it  was  leaking  out  of 
the  barrel,  drinking  it,  and  others  catching 
It  In  buckets  and  carrying  it  away.  Tbo 
defendant,  Watkins,  was  not  there  when  I 
saw  it  I  do  not  know  what  became  of  the 
barrel  of  whisky.  Oscar  Watkins  Utos  at 
Pine  Log,  about  five  miles  from  Chadboum 
and  about  e^t  miles  fn»n  Hallaboro.*' 

[1]  It  is  to  be  observed  that  the  defendant 
is  Indicted  for  selling  whisky  to  some  person 
to  the  jurors  unknown.  While  this  form 
of  indictment  is  recognized,  yet  It  la  as  much 
Incumbent  on  the  state  to  offer  evidence  tend- 
ing to  prove  an  actual  sale  to  the  unknown 
person  as  If  his  name  had  been  Inserted  in 
the  IndbHanent  State  t.  Dowdy,  145  N.  C 
432,  S8  S.  B.  1002;  State  v.  Z>nnn,  168  N.  O. 
654,  74  8.  B.  369;  State  v.  Mclntyie,  189  K 
G  699,  62  S.  B.  63. 

[t\  There  is  no  evidence  that  the  defradant 
In  this  bill  ever  received  the  whisky,  much 
less  sold  it.  The  evidence  wholly  fails  to 
identic  this  Oscar  Watkhis  with  the  person 
who  received  the  whisky.  The  recited 
book  was  not  put  in  evidence,  and  there  was 
no  attempt  to  prove  the  defendant's  hand- 
writing, as  well  as  no  attempt  to  prove  that 
he  ever  sold  any  of  it 

[3]  Tills  case  seons  to  have  been  tried  as 
if  the  Act  of  1913,  a  44,  had  been  in  effect 
That  act  creates  two  new  offenses  in  respect 
to  intoxicating  Uqnors  aa  well  as  a  new  rule 
of  evidence  contained  in  section  6 ;  but  that 
act  went  into  effect  on  April  1,  1913.  This 
bill  vras  returned  in  November,  1912,  and  the 
trial  took  place  and  Judgm^t  was  pronounc- 
ed in  February,  191S.  Therefore  the  act  of 
1913  can  have  no  bearii^  upon  this  case  and 
It  must  be  determined  under  the  law  in  force 
prior  to  that  act 

[4]  Nor  does  the  act  considered  by  xa  in 
State  v.  Barrett  138  N.  a  680,  60  S.  E.  606, 
1  L.  R.  A.  (N.  SJ  626.  apply.  Tills  statute 
dedared  that  the  possession  ot  more  than 
one  anart  of  whteky  shoiUd  be  prima  facie 
evidence  that  the  party  in  whose  possession 
it  was  found  had  it  for  the  purpose  of  sale. 

The  act  applied  only  to  Union  coun^,  and 
Uiere  was  no  each  special  act  in  force  In 
Columbus  county  when  this  offense  is  alleged 
to  have  been  committed.  His  honor  erred  in 
refusing  the  Instruction. 

New  trial. 

(^BK,  0.  J.  (dissenting).  There  was 
ample  evidence  to  go  to  the  Jnry  tending  to 
show  possession  of  the  barrel  of  whisky  by 
the  deffflidant  The  agent  of  the  railroad 
testifled  that  <»i  August  6,  1912,  a  barrel  of 
whisky  containing  about  80  giUIons,  marked 
"Whisky,"  and  addressed  to  O.  Watkins.  was 
put  off  the  train  at  HaUsboro;  Uiat  soon 
after  some  one  came  to  the  railroad  <^ce, 
signed  the  receipt  for  this  ban^  in  the  name 
of  Oscar  Watkins.  and  carried  it  off.  Another 
witness  testifled  that  be  saw  a  barrel  of 


whisky  containing  about  SO  ^llons  in  the 
railroad  war^ouse  at  Chadboam,  N.  C, 
marked  ''O.  Watkins."  It  is  also  in  evidence 
that  the  defendant  Oscar  Watkins,  lived 
about  five  miles  from  Cbadboum  and  about 
eight  miles  from  Hallsboro.  There  is  no  evi- 
dence that  any  other  Oscar  Wa&lns  lived  in 
that  section.  Nor  is  there  any  evidwce  tend- 
ing to  show  that  the  man  wtio  got  the  barrel 
of  whisky  at  HaUsboro  was  not  the  oonstgnee 
nor  that  his  stgnatnre  on  the  books  ot  the 
company  receipting  for  the  same  was  a 
forgery.  Unless  sach  signature  was  a  tor- 
gery,  and  nnl^  the  party  who  committed 
the  forgery  and  received  the  whisky  was 
guilty  also  of  larceny,  then  there  was  evi- 
dence to  go  to  the  Jury  that  the  defendant 
was  in  possession  of  SO  gallons  of  whisky 
and  possibly  of  60  gallons,  for  there  was  one 
barrel  consigned  to  him  at  Hallsboro  and 
another  at  Chadboum.  This  evidence  was 
more  than  a  scintilla. 

There  is  no  presumption  of  law  that  any 
one  committed  two  felonies,  larceny  and 
forgery.  The  entry  was  made  in  due  course- 
of  business.  Receipting  for  the  whisky  on 
the  railroad  books  in  the  name  of  Oscar  Wal- 
king and  taking  it  away.  In  the  absence  of 
any  evidence  to  the  contrary,  was  certainly 
sufficient  to  go  to  the  Jury  on  the  question  of 
possession.  This  was  all  the  evidence  that 
the  state  can  reasonably  be  called  on  to  trace 
the  whisky  to  his  possession.  It  was  easy  for 
the  defendant  to  negative  this  fact  if  he  did 
not  receive  the  whisky,  and  be  would  have 
done  80,  if  he  could.  There  is  no  eyideoce  to 
show  that  there  was  another  O.  Watkins  iu 
that  section.  The  evidence  was  sufficient  to 
satisfy  the  Jury,  and  did  satisfy  them,  that 
the  defendant  was  the  i>arty  who  got  the 
Whisky.  It  was  addressed  to  blm  and  re- 
ceipted for  in  his  name. 

His  honor  correctly  charged  the  Jnry: 
"The  possession  of  one  barrel  of  whisky  ship- 
ped to  the  defendant  at  one  depot.  If  you  find 
that  it  was  shipped  to  him  and  receipted  (or 
by  him.  and  the  shipping  of  another  barrel 
to  him  at  another  date,  If  you  so  tind,  aro 
circumstances  tending  to  show  that  the  de» 
f endant  sold  whisky  as  chafed ;  bat  that  is 
for  you  to  say."  In  State  v.  Barrett  138  N. 
a630,608.EL506.1LuB.A.(N.  a)  620, 
whldi  wu  an  indictment  under  the  Union 
county  statute  whldi  made  the  possession 
of  more  than  one  quart  of  whisky  prima 
Cade  evidence  of  an  Intent  to  sdl.  Walker, 
J.,  says  In  his  concurring  o[dnion  that  inde- 
pendent at  the  statnte  (the  defondant  having 
in  possession  two  flvegaUon  fc^s.  a  lialf- 
gallon  Jug,  and  one  pint  bottle)  "liavlng  with 
him  so  large  s!  quantity  of  liquor  In  packages 
of  dl^Verent  size  and  covered  over  with  a 
lap  robe,  was  snffldwt  of  Itself  to  constitute 
prima  fMde  evidence  of  the  defendant's  guilty 
possession.  •  •  •  The  mere  iSart  that 
reference  was  made  to  the  statute  did  not 
prejudice  the  defendant  when  his  possession^ 
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inder  the  clrcamstances  clearly  shown  by  the 
Tldence  and  not  disputed,  was  sufficient  to 
arry  the  case  to  the  jury." 
In  tbla  case  there  was  ample  evidence  to 
latisty  a  jory  that  the  defendant  was  In  the 
wssesslon  of  30  gallons  receipted  for  and 
arried  away  in  his  name,  and,  if  the  posses- 
don  in  the  Barrett  Case  of  10%  gallons  was 
mffident  to  carry  the  case  to  the  Jury,  cer^ 
alnly  there  was  more  than  sufficient  in  this 
rase. 

In  State  v.  Barrett,  Brown,  J.,  in  his  dis- 
senting opinion,  says:  "Irrespective  of  the 
provisions  of  the  act,  I  am  of  opinion  that 
there  was  sufficient  testimony  to  be  sub- 
mitted to  the  jury  that  the  defendant  did 
bare  in  his  possession  liquor  with  the  intent 
to  sell  It."  Under  our  decisions  proof  of 
possession  supports  the  charge  of  selling  as 
effectlTely  as  It  does  the  charge  of  having 
possession  with  the  Int^t  to  sell  State  v. 
Dunn,  iSS  M.  C  664,  74  S.  K  859. 

There  was  evidoice  to  satisfy  the  Jury 
that  this  defendant  was  receiving  whisky  In 
large  Quantities,  a  barrel  at  a  time,  and.  In 
the  absence  of  any  evidence  tending  to  sbow 
the  character  of  the  possession  of  so  much 
wUsky,  the  Jnry  was  warranted  In  finding,  as 
they  did.  that  the  defendant  was  engaged  in 
selling  whisky  to  persons  unknown,  as  charg- 
ed in  the  bill  of  indictment  Hoke,  J.,  State 
V.  Dowdy,  146  N.  a  432,  58  S.  E.  1008;  State 
V.  Uclntyre,  130  N.  a  DB9,  S2  S.  B.  68.  For 
what  other  purpose.  If  uneiiAalned,  did  he 
have  ItT 

The  court  carefully  and  correctly  charged 
the  Jury  that  they  "must  be  satisaed  beyond 
a  reasonable  doubt  that  the  defendant  sold 
liquor  to  persons  unknown ;  that  the  posses- 
sion of  the  whisky,  If  tiie  ]u^  should  find 
that  it  was  shipped  to  and  receipted  for  by 
him,  are  circumstances  tending  to  ehow  that 
the  defendant  sold  wtilsky.  but  that  it  was 
for  the  Jury  to  say  what  was  the  w^ght  to  be 
given  to  those  drcumstances."    The  jury 
found  the  defendant  guilty.  There  h^jog  no 
evidence  that  there  was  any.  other  O.  Wat 
kins  in  that  neighborhood,  and  not  the  slight 
est  evidence  tending  to  show  that  any  one 
committed  forgery  or  larceny  to  get  posses- 
sion of  the  whisky,  nor  that  the  railroad  com- 
pany would  have  delivered  the  barrel  with- 
out the  identiflcation  of  the  consignee,  could 
the  Jury  find  otherwise  than  that  the  defend- 
ant obtained  possession  of  the  whisky?  Un- 
der the  authority  of  the  concurring  opinion 
of  Walker,  J.,  and  the  dissenting  opinion  of 
Brown,  J.,  In  State  v.  Barrett,  supra,  the 
pOBsessioD  of  one  barrel  was  the  possession  of 
three  times  as  much  as  was  necessary  to  con- 
stitute sufficient  possession  to  submit  the  ques- 
tion of  having  the  liquor  to  sell.   If  the  de- 
fendant received  both  barrels,  which  he  did 
not  deny  by  any  evidence,  then  the  case  was 
times  as  strong  against  the  defendant  as 
In  Barrett's  Case. 


The  public  policy  of  a  state  is  declared  by 
the  Legislature,  which,  is  the  lawmaking 
body.  The  policy  of  this  state  In  regard  to 
suppressing  the  traffic  in  intoxicating  liquor 
was  clearly  declared  by  the  Legislature  of 
1907  and  ratified  on  a  Referendum  in  1908  by 
an  overwhelming  majority  at  the  ballot  box. 
The  province  of  the  courts  is  to  construe  the 
law  in  accordance  with  the  Intent  with  which 
it  was  enacted.  Whenever  the  courts  in  this 
state  have  found  a  defect  tliat  would  inter- 
fere with  the  enforcement  of  this  law,  the 
Legislature  has  promptly  corrected  it  And 
the  public  Intent  to  do  this  has  been  declared 
in  the  most  explicit  way,  in  the  "Search  and 
Seizure"  Law  of  1913,  c.  44,  whose  tiUe  Is 
"To  secure  the  enforcement  of  the  laws 
against  the  sale  and  manufacture  of  intox- 
icating liquor." 

It  Is  doubtful  If  a  Jury  could  be  Impaneled 
in  tihXn  state  who  would  not  find  upon  this 
uncontradicted  evidence  that  the  defendant 
received  this  whisky  and  that  the  presump- 
tion which,  under  the  opinions  In  State  v. 
Barrett,  above  dted,  was  raised  from  the 
possession  of  this  quantity  of  liquor,  was  not 
rebutted.  Indeed,  there  was  no  evidence 
whatever  tending  to  rebut  either  the  posses- 
sion of  the  whisky'  by  the  defendant  or  that 
he  sold  it  Certainly  this  "Jury  of  the  vicin- 
age" had  "no  reasonable  doubt,"  and  the 
defendant  sought  to  get  the  court  to  hold 
him  not  guilty  as  a  matter  of  law  and  not  of 
fact 

His  honor  did  not  charge,  as  he  might  have 
done,  under  the  authority  of  the  opinions  In 
State  V.  Barrett,  above  cited,  that  the  posses- 
sion of  so  large  a  quantity  of  whisky  raised 
a  presumption  that  he  had  the  whisky  for 
sale,  nor  that  the  whisky  being  consigned  to 
the  name  of  the  defendant  and  receipted  for 
In  his  name  raised  a  presumption  that  he 
received  it  The  court  merely  charged  that 
the  Jnry  should  consider  these  as  evidence 
and,  unless  they  were  satisfied  beyond  a 
reasonable  doubt  that  the  defendant  sold 
whisky,  to  find  him  not  guilty.  The  court 
might  well  have  charged  that  the  delivery  of 
the  barrel  to  the  person  who  receipted  for 
It  in  the  name  of  the  defendant  and  consignee 
raised  a  presumption  that  such  consignee  re- 
ceived the  whisky  X16  Cyc.  1072);  but  he  did 
not  do  so  and  left  tiie  evidence  on  both  points 
to  the  jury,  not  aa  presumptions,  but  merely 
as  dTcmnstancea  to  be  wdgbed  by  them. 


FELLOWS  et  al.  v.  DTJRFEY  et  al. 

(Supreme  Court  of  North  Carolina.    Oct  22, 
1913.) 

Wills  (|  697*)— ConsTBtJcnoK— Estate  De- 
vised, 

Testator  by  a  holographic  will  devised  to 
bis  wife  ^  his  estate,  desiring  her  to  own  the 
same  just  as  "I  now  hold  and  own  or  shall  hold 
and  own  at  the  date  of  my  death,"  her  interest  to 
be  as  absolute  as  testator's  and  not  to  be  taken 
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as  a  tnut  to  be  enforced  by  any  other  court  than 
her  own  cooecieQce,  etc  The  next  paragraph 
enjoined  on  her  to  reserve  to  herself  the  home* 
fitead  and  sufficient  means  for  the  support  of 
herself  and  family,  and  provided  that  if  she 
should  marry  (which  event  did  not  occar)  the 
property  should  be  divided  between  her  and  bit 
children  according  to  the  statute  of  distribution. 
The  next  paragraph  appointed  her  sole  execn- 
triXf  and  added  the  desire  that  testator's  Inter- 
est in  a  mercantile  firm  ahould  remain  unchang- 
ed unless  a  change  was  necessary.  Held,  that 
the  will  vested  in  the  widow  the  fee  in  testa- 
tor's property  without  trust  or  otlier  limitation. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SS  1319-1328;  Dec  Dig.  {  S97.«] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty;  Carter,  Judge. 

Action  between  E.  H.  Fellows  and  others 
and  C.  K.  Durfey  and  oUiers,  to  construe  the 
will  of  Rufos  S.  Tucker,  deceaseO.  Judg- 
ment for  tbe  latter,  and  the  finrmer  appeal. 
Reversed. 

The  will  Is  as  follows: 

"Raleigh,  N.  C,  Feb.  6,  1880. 

"I,  Rufus  S.  Tucker,  mercliant,  residing  In 
tbe  dty  of  Raleigh  and  state  of  North  Caro- 
lina, do  make  and  publish  this  as  my  last 
will  and  testament,  at  my  own  home  and  In 
my  own  handwriting. 

"I  give,  devise,  and  bequeath  to  my  dear 
wife,  Florence  Perkins  Tucker,  all  my  estate, 
real  or  personal,  wherever  located  or  how- 
ever held,  or  all  that  I  may  acquire  or  hold 
at  the  time  of  my  death,  of  whatever  nature 
or  d^ription,  then  belonging  to  me.  I  de- 
sire that  my  wife  shall  take,  hold,  and  own, 
just  as  now  I  hold  and  own  or  shall  hold 
and  own  at  the  day  of  my  death;  I  de(^re 
her  Interest  In  my  estate,  real  and  personal, 
shall  be  as  absolute  as  my  own,  and  not  be 
considered  or  taken  as  a  trus^  techniodly 
so  called,  to  be  enforced  by  the  Judgment  or 
decree  of  any  court  other  than  her  own  con- 
science, judgment,  and  affection  shall  i;wompt 
her  to  80  regard  It  In  thus  bestowing  on  my 
dear  wife,  Flormce,  all  that  I  am  worth,  I 
wish  my  children  to  understand  that  in  so 
doing  I  act  upon  the  beat  conTlctiona  of  my 
Judgment  and  from  kuowle^  of  their  moth- 
er's affection,  lore,  and  Interest  In  the  wel- 
fare, comfort,  and  haKdneaB  of  each  and  all 
of  our  children,  and  in  the  belief  that  there- 
by I  best  protect  and  control  them,  and  Uiat 
Bhe  will  from  time  to  tlm^  as  her  Judgment, 
BCTse  of  Justice,  and  duty  shall  In  her  own 
will  direct,  and  as  the  necessities  and  wants 
of  our  children  shaU  require,  make  to  them 
audh  advancement^  in  cash  or  property,  as 
she  shall  think  beat  and  proper. 

"I  enjoin  it  upon  her  at  all  times  to  re- 
sore  to  herself,  as  the  occupant  of  the  home- 
stead (which  is  her  home)  and  the  proper 
head  of  the  family,  anffldent  means  for  the 
proper  living  of  herself  and  family.  That  in 
making  advancements  to  our  children  she 
stuill  charge  such  child  with  his  or  her  ad- 
vancement. If  In  property,  at  its  market  or 
cash  value  at  the  time  of  the  advancement; 


and  if  any  child  shall  be  advanced  by  me 
during  my  life,  such  child  or  dilldren  diall 
be  charged,  of  which  I  will  file  for  my  wlftf s 
instruction  with  this  will  a  full  statement 
and  for  which  such  cdilld  or  ddldrm  moat 
account  In  any  division  that  may  be  made 
my  wife,  or  otherwise,  of  my  property.  She 
will  understand  that  the  proper  nurture  and 
education  of  her  children  is  not  to  be  re- 
garded as  advancements  and  have  new  beeo 
so  regarded  or  charged  by  me. 

"Should  my  wife  marry  again,  then  it  is 
my  will  that  my  wife  and  children  that  select 
three  disinterested  friends,  my  brother  Wil- 
liam (tf  living)  being  one,  who  shall  make 
an  equal  and  Just  division  of  my  proper^ 
between  her  and  all  of  our  children,  or  their 
legal  representatives,  aa  If  made  under  the 
statute  of  distributions  In  this  state ;  and  In 
the  event  of  her  death  as  my  widow,  she  may 
direct  by  writing  the  selection  of  three  in- 
telligent and  disinterested  friends  (my  broth- 
er William  b^g  one.  If  living),  who  shall 
make  such  equal  and  just  division  of  all  my 
property  or  estate  remaining  in  her  hands, 
bringing  Into  view  and  account  all  previous 
advancements. 

"I  constitute  and  appoint  my  wife,  Flor- 
ence^ the  executrix  of  my  last  will  and  testa- 
ment, without  security  or  bond,  and  desire 
that  so  long  aa  she  can  have  the  aid  and  di- 
rection of  my  brother  William's  advice,  that 
she  will  be  directed  by  him  in  the  care  and 
management  of  the  property  and  the  Invest- 
ment of  any  funds  not  needed  or  required  by 
her  in  the  proper  nurture  and  malnteuance 
and  education  of  her  family.  Most  of  my 
personal  and  real  estate  is  now  in  the  name 
of  W.  H.  &  R.  S.  Tuacer,  and  my  desire  is 
that  it  should  remain  in  the  same  name  or 
firm,  unless  there  should  be  found  some  good 
reason  why  It  should  be  changed;  In  that 
event  my  wife  can  make  the  change. 

"In  testimony  of  all  which  I  have  hereunto 
placed  my  name  and  seal. 

"Rufus  S.  Tucker.  [Seal.] 

"Raleigh,  N.  C,  Feb.  6,  1880. 

"Executed  before  G.  McKlmmon,  W.  T. 
McGee. 

"Note.— Ralrtgh,  N.  O.,  February  0,  1894. 
I  have  decided  to  keep  no  record  of  advances 
made  to  my  married  children,  as  I  have  ad- 
vanced to  than  as  their  necessities  required. 
My  wife  knows  about  the  amounts  advanced. 

"Bufus  S.  Tndcer. 

"No  advances  have  been  made  to  my  nn- 
marrled  children.  R.  8.  T.** 

Rufus  S.  Tuf^er  died  August  4,  1894, 
seised  of  a  large  estate,  real  and  personal, 
and  his  widow,  Floroice  P.  Tucker,  who  waa 
named  therein  as  devisee  and  ececntrtx, 
qualified  and  entcared  Into  possession,  claim- 
ing the  property  in  fee  under  said  wilL  She 
died  December  11,  lAOO,  leaving  a  vrlU  where- 
by she  disposed  of  the  property,  whhdi  she 
had  taken  possession  of  under  tiie  terms  of 
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ber  husband's  will,  under  the  belief  that  she 
possessed  the  same  In  fee  simple,  and  at  the 
same  time  disposed,  without  distinguishing 
it,  of  her  property  which  she  had  received 
from  other  sources.  The  court  below  be- 
ing of  opinion  that  the  property  devised  to 
bee  under  the  will  of  her  husband  was  not 
beld  by  her  In  fee,  bat  in  trust,  so  adjudged, 
and  the  defendants  appealed.  This  action 
was  begun  September  8, 1811.  The  parties, 
plaintUfs  and  defendants,  other  than  C  K. 
I>nrfey,  the  snrviTing  executor  named  in  the 
will  of  Florence  P.  Tucker,  are  her  five 
daughten  and  thetr  living  husbands  and  the 
children  of  a  deceased  son. 

Tiltett  &  Guthrie,  of  Charlotte,  and  Wins- 
ton &  Biggs,  of  Kalefgh.  for  appellants.  J. 
H.  Pou,  S.  B.  Shepherd,  and  W.  H.  Pace, 
all  of  Raleigh,  for  appellees. 

CLARK,  C.  J.  The  decision  of  this  case 
affects  the  present  control  and  custody  of  a 
lai^  amount  of  property,  and  to  a  lesMsr 
extent  Its  ultimate  destination;  for  the  will 
of  Mrs.  Tucker  snbstantiaUy  divides  it  equal- 
ly among  her  children  and  the  chlldrrai  of 
a  deceased  son,  share  and  diaie  alilce.  but, 
vrith  the  exception  of  a  cash  devise  to  each 
and  some  personal  property,  gives  her  chil- 
dren the  annual  interest  only,  and  devises 
the  principal  of  each  share  In  trust  to  be 
divided  among  the  grandchildren  at  the  death 
of  their  mothers.  The  will  of  Florence  P. 
Tucker  Is  not  presented  for  constructioa,  but 
the  fact  that  the  bulk  of  the  principal  of  the 
estate  Is  thus  tied  up  during  the  lifetime  of 
her  children,  who  are  to  receive  merely  the 
interest,  la  the  ground  of  the  action  on  the 
jnrt  of  the  plaintiffs,  who  contend  that  the 
property  was  not  devised  to  her  by  her  hus- 
band In  tee,  and  that  the  estate  should  be 
divided  at  this  ttm& 

The  elementary  rule  for  the  construction 
of  wills  Is  that  every  will  shall  be  construed 
to  ^ectoate  the  intent  of  the  testator,  and 
that  this  Intention  must  be  gathered  from  the 
terms  of  the  vrlll  Itseit  The  testator  was  a 
man  of  large  estate  aud  of  hi{^  Intelligence^ 
a  graduate  of  the  State  nnlvenlty,  and,  as 
the  will  Itself  states,  It  is  written  enUrely 
in  bis  own  handwrltinK  and  Is  dated  14  years 
prior  to  his  death. 

The  lai^uage  of  the  will  is  explicit,  and 
the  testator's  intention  Is  very  dearly  ex- 
pressed, in  these  words:  "I  give,  devise,  and 
bequeath  to  my  dear  wtfe,  Florence  ^rklna 
Tnckerj  all  of  my  estate,  real  or  personal, 
wherever  located  or  however  held,  or  all  that 
I  may  acquire  or  bold  at  the  time  of  my 
death,  of  whatever  nature  or  description, 
then  belonging  to  me.  I  desire  that  ifiy  wife 
shall  take,  hold,  and  own,  just  as  I  now  bold 
and  own  or  shall  hold  and  own  at  Oie  date 
of  my  death.  I  declare  her  Interest  In  my 
estate,  real  and  personal,  shall  be  as  absolute 
as  my  own,  and  not  be  considered  or  taken 
as  a  trustr  technically  so  called,  to  be  en- 


forced by  the  Judgment  or  decree  of  any 
court  other  than  her  own  conscience.  Judg- 
ment, and  affection  shall  prompt  her  to 
so  regard  It."  These  words  are  so  clear  and 
peremptory  that  we  cannot  conceive  that  the 
testator  meant  other  than  to  devise  his  entire 
property  to  his  wife  to  "hold  and  own  Just  as 
he  held  and  owned  or  should  hold  and  own 
It  at  the  day  of  his  death,"  and  that  "ber 
interest  in  his  estate,  real  and  personal, 
should  be  as  absolute  as  his  own,  and  not 
to  be  considered  or  taken  as  a  trust,  tech- 
nically so  called,  to  be  enforced  by  the  Judg- 
ment or  decree  of  any  court  other  than  her 
own  consdence,  Judgment,  and  affection 
should  prompt  her  to  so  regard  it"  There 
is  nothing  that  follows  in  this  will  which 
can  shake  or  throw  a  doubt  upon  this  so 
clear  eqpressloD  of  the  testator's  intention, 
which  was  declared  to  be  to  vest  the  estate 
"as  absolutely  in  bis  wife  as  the  testator 
held  It  at  bis  death,"  and  by  anticipation 
forbids  any  construction  of  the  will  which 
Bhould  hold  Its  terms  as  giving  her  an  Inter- 
est as  trustee  and  not  absolutely. 

The  next  paragraph  In  the  will  Is  an  ex- 
planation to  hie  children  of  the  reason  why 
he  has  thus  devised  the  estate  absolutely  to 
his  wife.  He  then  enjoins  upon  her  to  re- 
serve to  herself  the  homestead  and  sufficient 
means  for  the  proper  support  of  herself  and 
family.  Counsel  for  the  plaintiffs  place  em- 
phasis upon  the  word  "enjoin."  But  with  the 
context  It  is  merely  the  expression  of  solici- 
tude, and  a  desire  that  bis  wife  should  not, 
out  of  affection  tt>r~ber  children,  strip  her- 
self of  a  sufficient  support  and  maintenance^ 

The  next  paragr^b  of  the  will  la  advice 
to  his  wife  aa  to  the  method  of  making  ad- 
vancements, which  he  naturally  and  evident- 
ly expected  she  would  make  to  the  diildren, 
and  that  the  diUdren  shall  be  diarged  for 
such  advancements  at  Uie  market  value  at 
the  time,  and,  farther,  he  expresses  the  de- 
sire that  the  support  and  education  of  the 
ddldren  shall  not  be  regarded  as  an  ad- 
vancement 

Tlje  next  paragraph  provides  that  in  event 
bis  'wife  should  marry  (which  event  did  not 
occuiO  the  property  should  be  divided  be- 
tween ber  and  bis  cihUdren  according  to  the 
statute  of  distribution,  and  by  the  method 
he  suggested.  In  shorty  the  testator  gave  bis 
wife  a  fee  in  bis  estate,  defeasible  on  the 
contingency  of  her  marriage^ 

The  next  paragraph  of  bis  will  appointed 
his  wife  sole  executrix  without  security  or 
bond,  and  expresses  a  desire  that  she  vrlll 
avail  herself  at  the  advice  of  bis  brother, 
WllUam  (who  ivedeceased  him),  in  the  man- 
agiement  ot  the  inroperty  and  the  Invest- 
ment of  surplus  funds,  addli^  a  desire  that 
his  interest  in  the  mercantile  firm  of  which 
be  and  bis  brother  were  members  should 
remain  unchanged,  unless  bis  wife  should  find 
good  reason  for  a  change,  which  was  left  en- 
tirely to  her  Judgment  This  Is  the  whole 
wllL 
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The  Terjr  able  and  learned  conDsel  on  both 
sides  who  argued  this  cause  hare  dted  us 
to  a  very  large  number  of  cases.  But  we  do 
not  think  that  they  can  add  to  the  nnder- 
Btanding  of  this  will,  which  Is  the  dear  ex- 
pression of  his  intenSona  as  to  the  disposal 
of  his  property,  by  an  educated,  Intelligent 
gentleman^  who  knew  how  to  make  him- 
self understood  in  other  matters,  and  whose 
words  In  this  important  matter  admit  of  no 
donbt  or  ambiguity.  Citations  of  the  deci- 
sions of  many  courts  as  to  other  wills,  whose 
language  is  more  or  less  similar  to  that  here 
used,  cannot  aid  as,  for  In  few  of  them,  If 
any,  has  the  Intention  to  confer  a  fee  been 
contested  when  so  clearly  expressed  as  in 
this  case. 

In  Griffin  v.  Commander,  79  E.  490,  at 
this  term,  the  devise  to  the  widow  was  of 
all  the  testator's  estate,  "with  power  to  glTe 
and  devise  the  same  after  her  death  to  our 
beloved  children  and  granddiildren,  that  In- 
asmuch as  they  are  and  shoold  be  oar  law- 
ful bein  and  that  they  are  eqaally  oar  own 
and  well  belored  by  each  of  na,  aa  their 
Joint  parents,  ahe  has  the  same  rlsbt  of  dla> 
trlbntion  of  oar  estate  as  I  have,  knowing 
no  partialltr  or  discrimination  In  the  same." 
We  hdd  fhit  the  widow  held  the  property 
In  £ee»  and  that  tha  rale  applicable  waa  clear- 
ly stated  in  Borden  t.  Downey,  86  N.  J.  Law, 
77:  "Where  an  estate  for  life  la  expressly 
glT^  and  a  power  of  dlspodtlon  Is  annexed 
to  It,  In  each  case  the  fee  does  not  pass  un- 
der su<4t  devise,  but  the  naked  power  to  dis- 
pose of  the  fe&  *  *  *  It  is  otherwise  in 
case  there  Is  a  gift  generally  of  the  estate, 
with  a  power  of  disposition  annexed.  In 
this  latter  Case  the  property  ItseU  Is  trans- 
ferred." 

In  Jackson  t.  Robins,  J6  Johns.  (N.  Y.) 
688,  It  la  held  to  be  settled  law  that,  "where 
an  estate  Is  £lTen  to  a  person  generally,  or 
Indefinite,  with  a  power  of  disposition,  it 
carries  a  fee;  and  ttie  only  exception  to 
the  rule  is  where  the  testator  gives  to  the 
first  taker  an  estate  for  life  only,  by  cer- 
tain and  express  words,  and  annexes  to.  It  a 
power  of  disposal.  In  that  particular  and 
special  case  the  devisee  •  •  •  will  not 
take  an  estate  In  fee."  This  case  was  cited 
and  approved  In  Bass  r.  Bass,  78  N.  C.  374. 
To  the  same  effect,  Patrl^  t.  Morehead,  85 
N.  0.  62,  39  Am.  Rep.  684;  McErow  v.  Paint- 
er. 89  N.  C.  437 ;  Parks  t.  Robinson,  138  N.  C. 
269,  50  S.  E.  649;  and  there  are  other  cases 
in  our  court  to  the  same  effect 

Counsel  for  the  plaintiffs  rely  upon  two 
cases  in  our  own  courts:  Young  v.  Young,  68 
N.  C.  309,  which  Id  no  wise  resembles  this, 
for  there  the  property  was  given  to  the  tes- 
tator's wife  "to  be  managed  by  her  (and  that 
she  may  be  able  the  better  to  control  and 
manage  our  children)  to  be  disposed  of  by  her 
to  them  in  that  manner  she  may  think  best 
for  their  good  and  their  own  happiness." 
In  that  case  there  was  simply  a  trust  In  the 


wife,  and  nothing  more.  The  plain tiffg  also 
r^y  upon  Buss  v.  Jones,  72  N.  C  62.  In 
that  case  the  devise  was  to  the  wife,  who 
was  empowered  "to  give  to  my  daughter  E. 
*  *  *  any  of  said  property  at  any  time,  or 
from  time  to  time,  as  said  wife  may  think 
proper."  The  court  held  that  this  was  a 
trust,  and  the  wife  had  only  a  life  estate, 
qnoting  as  authotlQr  the  above  case  of  Young 
V.  Youi^,  which  clearly  does  not  sustain  it. 
The  case  was  evldoitly  not  well  considered, 
and  no  reasoning  is  given  and  no  authority 
dted  other  than  Young  t.  Young,  which,  as 
we  have  said,  is  not  in  point  It  is,  however, 
not  necessary  to  do  more  than  to  point  out 
that  'the  language  there  ocmstmed  Is  no  prec- 
edent for  the  constmctlon  of  the  langnage 
used  in  this  case. 

In  Barnes  v.  Bumes,  70  a  a  A.  370,  137 
Fed.  794,  the  court  said:  '^e  tendency  of 
the  modem  dedslona,  both  In  England  and  In 
this  country,  is  to  restrict  the  practice  which 
deduces  a  trust  from  the  expression  by  a 
testator  of  a  wish,  desire^  or  recommendation 
regarding  the  disposition  of  property  ab- 
solutely bequeathed  (dting  2  Story,  Eq.  Jo. 
par.  1069;  Lambe  r.  Eames,  L.  R.  10  Eq.  Caa. 
287;  In  re  Hutchinson  and  Tenant,  !<.  R.  8 
Ch.  Div.  640;  Pomeroy's  Eq.  Jur.  [2d  Ed.] 
par.  1015 ;  Foose  v.  Whltmore,  82  N.  Y.  406, 
406,  37  Am.  Rep.  672)." 

In  Holt  V.  Holt,  114  N.  O.  241,  18  S.  B.  067, 
tt  Is  said:  "In  a  disposition  by  will  no  words 
are  necessary  to  enlarge  an  estate  devised  or 
bequeathed  from  one  for  life  into  one  ab- 
solute or  in  fee.  Indeed,  It  is  generally  neces- 
sary that  restraining  expressions  should  be 
used  to  confine  the  gift  to  the  life  of  the  leg- 
atee or  devisea"  Indeed  the  act  of  1794,  now 
Revisal  3138,  requires  that  a  devise  shall  be 
held  to  be  in  fee  unless  the  contrary  appears 
by  "clear  and  express  words  or  it  shall  be 
plainly  Intended."  Jones  T.  Bldmumd,  161 
N.  C.  665,  77  S.  B.  060; 

Whatever  may  be  said  as  to  the  consistency 
of  testators  who  confer  unrestricted  power 
over  property  upon  their  grandchildren  or 
more  remote  descendants,  but  who  do  not  see 
fit  to  place  the  same  power  and  confidence 
in  their  own  children,  who  are  restricted  to 
the  receipt  of  interest  merely  upon  life  es- 
tates (Hodges  v.  Ui»comb,  128  N.  C.  67,  38 
S.  B.  281),  testators  as  yet  have  such  power, 
for  the  statute  of  wills  whidi  conferred  the 
power  to  dispose  of  property  by  will  (In  re 
Garland's  Will,  160  N.  C.  656,  76  S.  B.  486). 
has  not  been  restricted  beyond  limiting  the 
power  to  devise  to  a  life  or  lives  In  being  or 
21  years  thereafter,  and  by  the  recent  restric- 
tion as  to  contingent  remainders  (whether 
created  by  wlU  or  deed),  under  Laws  1903,  c. 
99,  now  Kevlsal  1690  (Anderson  t.  WUklns. 
142  N.  C.  159.  56  S.  B.  272,  9  U  B.  A.  [N.  S.] 
1145).  Besides,  the  will  before  us  for  con- 
sideration Is  not  the  will  of  Mrs.  Tucker 
but  that  of  Rufas  S.  Tacker,  which  contains 
no  such  limitations. 

I    It  would  be  the  merest  aflectadon  at  learn- 
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lug  to  onote  flie  almost  Inllnite  nnmbtf  ct 
cases  In  wMch  language  differing  more  or 
less  from  tbat  used  In  tliia  will  has  been  con- 
stned  by  the  conxts  In  an  effrat  to  arrive 
at  the  testator's  meaning,  and  to  point  ont  at 
great  length  wherein  the  words  In  each  ap- 
proximate or  differ  from  the  language  used 
in  the  will  before  ns. 

Why  dartoi  counsel  hy  moltttade  of 
words?  The  sole  duty  before  us  Is  to  declare 
the  meaning  of  tb»  wwda  of  the  testator  In 
this  case.  To  our  aiq;nrdienalon,  the  testator 
gave  his  entire  Pjropert^i  as  absolutely  to 
his  wlfb  as  he  held  it  himself;  and  with- 
out anuKlng  any  trust;  and  he  said  this 
clearly  and  Intelligibly  and  without  am- 
blgol^.  He  made  this  devise  ^easltae  In 
the  errat  of  his  wife's  remanlaie.  an  eveat 
which  did  not  occur.  His  will  expresses  so- 
licitude that  his  wife  should  retain  snffldeat 
property  for  her  own  use,  and  he  evidently 
expected  ttiat  she  would  pass  it  on  to  her 
children.  But  he  did  not  confer  on*  her  any 
power  of  appointment,  because  be  liad  given 
ber  the  property  absolutely;  and.  If  he  had 
annend  the  power  of  an?<^tmrat,  after  the 
devise  to  her  generally,  Indeed  expUdtly,  in 
fee,  it  would  not  have  restricts  her  Inter- 
est to  a  life  estate,  as  the  authorities  dted 
from  our  own  court  above  amply  demon- 
strate. 

The  Judgment  <tf  the  court  below  Is 
versed. 


SniUONS  et  aL  v.  McCULtZN. 
(Supreme  Oonrt  of  North  GaroUaa.   Oct  S2, 

1.  HoinsTXAD  ^  172*)— Waiveb— OoNsanr  to 
Iavy  ahd  Sauc. 

Where  a  man  cooTlcted  of  murder  ia  the 
second  degree.  In  order  to  get  a  Ughter  sen- 
tence, agreed  tiist  a  judgment  Bhonla  be  enter- 
ed io  an  action  by  the  adminifltrator  and  the 
widow  of  the  murdered  man  for  the  support  of 
the  widow,  and  tbat  it  abould  be  aatiified  oot 
of  the  property  attached  by  the  sheriff  in  that 
action,  the  judgment  defendant  coDsented  to 
waive  his  homestead  In  the  land  attached,  and 
could  not  thereafter  ask  that  it  be  set  aside  to 
him,  as  be  might  have  done  bad  tlie  judgment 
been  obtained  without  his  consent. 

[Ed.  Note.— IToT  other  cases,  see  Homestead, 
Cent  Dig.  I  889;  Dec.  DigTl  172.*] 

2.  HOHSSfUD  (I  169*>— WAIVIBM^OirSIRT  TO 

SALB-nJoiNDEB  OT  WIFE. 

It  appearing  that  the  homestead  exemption 
of  the  debtor  had  not  been  set  apart,  the  con- 
sent of  the  wife  to  the  judgment  waiving  the 
homestead  was  not  necessary,  since  Const,  art 
10,  I  8,  requiring  her  consent  to  a  deed  convey- 
ing the  homestead,  applies  only  when  the  home- 
stead baa'  been  set  apart,  or  there  is  a  judg^ 
ment  docketed  and  in  force  which  la  a  lien  upon 
the  land. 

[E^  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  S  335 ;  Dea  Digrj  169  *J 

8.  HouESTBAD  (I  172*}— Waives  —  Fobu  — 
Consent  Judohent. 

A  debtor  can  waive  his  homestead  exemp- 
titm  by  consenting  to  the  entry  of  a  judgment 
and  Its  satteCaetlMk  ont  of  the  hnaestead,  slnoe 


a  judgment  entered  by  consent  of  the  partleB 
is  at  least  as  conclusive  upon  them  as  one  ren- 
dered by  the  court  after  trial 

[Bd.  Note.— For  other  cases,  see  Homestead, 
Gent  Dig.  1  339;  Dec.  Dig.  S  172.*] 

AmKal  ftom  Superior  Court;  Sampson 
County;  Zjon,  Judge. 

Action  Sallie  Blnmums  and  another 
agatost  W.  B.  McCullln.  From  a  judgment 
requiring  the  sheriff  to  allot  and  set  apart 
the  homestead  of  the  defendant  before  pro- 
ceeding to  sell  certain  land  to  satisCr  a  Judg- 
mait,  tba  plaintlA  appeaL  Judgment  modi- 
fied. 

This  Is  an  Injunction  against  a  sale  of  de- 
fendant's land.  W.  E.  McCullln  and  James 
McCulUn  were  Indicted  for  the  marder  of 
Jonah  Simmons,  and  were  convicted  of  mur- 
der In  the  second  decree.  Plaintiff  and  the 
widow  brought  clvU  suits  to  recover  damages 
for  the  killing.  The  court,  after  the  ver- 
dict was  returned  in  the  criminal  case,  sug- 
gested that,  if  a  liberal  provision  was  made 
for  the  widow,  by  allowing  a  judgment  in 
the  civil  case  for  $3,000,  be  would  consider 
It  in  passing  sentence,  and  award  the  mini- 
mum punishment  The  parties  all  agreed  to 
this,  and  consented  that  judgment  should  be 
entered  In  favor  of  the  widow  for  |3,000  and 
coats.  Tills  was  accordingly  done,  and  judg- 
ment was  entered  by  consent  for  that  sum 
and  costs  against  W.  R.  McCullln,  and  for 
¥1  and  costs  against  James  McCullln;  It 
b^g  provided  therein  that  "she  recover  of 
the  defendants  the  sum  of  $3,000  and  costs 
of  the  action,  and  the  sherlfl  shall  satls^  the 
same  out  of  the  property  attached  by  him  In 
the  case  of  Charlie  Bradshaw,  administrator 
of  Jonah  Simmons,  against  the  said  defend- 
ants, and  that  the  said  Charlie  Bradshaw,  ad- 
ministrator of  Jonah  Simmons,  recover  of  de- 
fendants the  sum  of  $1  and  the  coBts  of  ac- 
tion, which  the  sheriff  shall  collect  out  of  said 
property."  The  property  was  advertised  by 
the  sherlfl  in  obedience  to  the  Judgment  of 
the  court  and  pending  the  said  advertisement 
defendants  applied  for  and  obtained  an  or- 
der restraining  the  sale  of  the  property,  and 
an  order  to  show  cause  why  a  peirpetnal  in- 
junction should  not  issue,  upon  the  ground 
that  the  sheriff  proposed  to  sell  wiihout  allot- 
ting the  homestead.  Judge  Lyon  found  as 
facts,  on  the  hearing  of  the  order  to  show 
cause  before  him,  that  James  McCuUln  has 
a  wife  and  child,  but  owns  no  real  property, 
and  that  W.  B.  McCullln  owns  real  property 
in  Sampson  county,  and  has  a  wife.  Upon 
his  findings,  the  pleadings,  and  admissions,  he 
adjudged  that  defendants  are  not  entitled  to 
any  exemption  In  the  personal  property,  and 
that  W.  B.  McCulUu  is  enUUed  to  a  home- 
stead In  the  land  owned  by  him,  which  Is  all 
he  had,  and  he  further  adjudged  that  the 
sheriff  allot  and  set  apart  the  homestead  of 
W.  R.  McCullln  before  proceeding  to  sell  the 
land,  and  that  he  sell  only  the  surplus  of 


*Vw  other  cases  see  sams  toplo  and  sscUon  NUHBBB  la  Dee.  Die-  A  Am.  IHg.  Kar-He.  Ssrtss  A  Rqfr  Indsses 
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tbe  land,  aod  what  Is  called  the  "rerersloiiaTy 
interest"  and  tbe  personal  property,  and  ap- 
ply the  proceeds  to  the  payment  of  tbe  Judg- 
ment and  costs.  Plaintiff  appealed. 

Falson  k  Wright  and  Qea.  B.  Bntler.  all 
of  Clinton,  for  ai^ellantg.  H.  A.  Oradr.  of 
Clinton,  for  aroellee. 

WALKER,  J.  (after  stating  tbe  facts  as 
above.)  [1]  It  Is  evident  that  tbe  Judgment 
entered  by  the  consent  of  the  parties  was  the 
result  of  tbe  compromise  between  tbem,  and 
Intended  to  relieve  the  two  convicted  de- 
fendants of  the  heavy  pains  and  penalties  of 
the  law  which  they  had  violated.  In  accord- 
ance with  tbe  agreement,  tbe  verdict  was 
changed  to  one  of  manslaughter,  and  the 
lightest  sentence  Imposed,  Instead  of  confin- 
ing the  defendants  in  the  penitentiary  at 
hard  labor  for  a  long  term.  No  Question  of 
dnr^  Is  raised  In  tbe  case.  It  presents  the 
naked  question,  in  tbe  plaintiff's  appeal, 
whether  the  defendant  W.  R.  McCalUn  Is 
entiUed  to  a  homestead  as  against  this  Judg- 
ment We  observe  that  the  argument  of  the 
defendant's  counsel  is  based  almost  entirely 
npon  the  assumption  that  the  Judgment  was 
taken  in  invltum;  whereas,  it  appears  on  Its 
face  to  have  been  entered  by  consent  of  the 
parties.  It  Is  not  like  tbe  Judgment  of  a 
court  ascertaining  their  rights,  with  or  with- 
out a  verdict,  and  decreeing  against  tbem  of 
its  own  wUL  In  such  a  case,  where  It  is 
adjudged  that  money  be  paid,  the  sherier 
should  have  tbe  homestead  laid  off  to  the 
defendant  before  selling  tbe  surplus,  if  any, 
of  the  land.  The  part  so  allotted  and  set 
apart  Is  exempt  from  sale  under  the  process 
for  the  period  prescribed  by  law,  and  no 
part  of  It  can  be  sold  under  execution  until 
this  quality  of  exemption  has  ceased  to  ex- 
ist It  is  not  necessary  to  discuss  tbe  right 
to  sell  what  Is  called  the  "reversionary  In- 
terest," In  the  view  we  have  taken  of  the 
case.  Instead  of  being  a  Judgment  In  in- 
vltum, this  has  all  the  attributes  of  a  con- 
sent Judgment,  and  it  expressly  provides,  as 
we  construe  it,  that  all  of  tbe  property,  real 
and  personal,  upon  which  a  former  levy,  un- 
der an  attachment  bad  been  made  shall  be 
sold  and  the  proceeds  applied  to  tbe  "satis- 
faction" of  tbe  Judgment  and  costs.  This 
must  be  the  meaning  and  sense  of  It  not  only 
in  view  of  the  facts  and  circumstances  sur- 
rounding the  parties  at  the  time  It  was  en- 
tered, but  by  the  very  terms  of  tbe  Judg- 
ment Itself.  By  consent  and  with  tbe  sanc- 
tion of  tbe  court  it  Is  adjudged  that  tbe 
whole  of  tbe  property  be  appropriated  to  the 
payment  of  tbe  amount  recovered  and  costs, 
without  ref?ard  to  any  right  of  exemption. 

[2]  Hie  only  remaining  questions  are,  Was 
the  wife's  Joinder  necessary  to  thus  con- 
demn tbe  property  to  the  satisfaction  of  tbe 
Judgment?  and.  second,  could  tbe  husband, 
In  that  form,  part  with  his  right  of  exemp- 
tionT  We  think  that  both  qnesdons  ninst  be 


answered  against  the  defendant  W.  B.  Uc- 
Gullin.  It  has  been  held  for  a  long  time  and 
in  many  cases,  that  the  wife's  Joinder  is  not 
required,  unless  there  is  a  Judgm^t  docketed 
and  in  force,  which  Is  a  lien  upon  the  land, 
or  unless  the  homestead  has  been  actually 
set  apart  Const  art  10,  {  8;  Mayho  v. 
Cotton,  09  N.  a  289;  Hughes  v.  Hodges,  102 
N.  C.  249,  9  S.  E.  4S7;  Scott  v.  Lane,  100 
N.  C.  165,  18  S.  B.  772;  Joyner  v.  Sugg,  132 
N.  a  680,  44  S.  B.  122;  Rodman  v.  Robin- 
son, 134  N.  C.  603,  47  S.  E.  19.  6S  L.  R.  A. 
682,  101  Am.  St  Rep.  877:  Shackleford  t. 
MorrlU,  142  N.  0.  221,  65  S.  E.  82.  In  Hughes 
V.  Hodges,  tbe  conrt  (by  Avery,  J.)  said: 
"The  defendant  conveyed  bis  land  by  mort- 
gage deed  to  secure  money  (loaned  to  him  on 
the  land,  as  we  infer).  Until  proof  to  the 
contrary  is  offered,  tbe  presumption  is  in 
favor  of  this  power  to  convey,  and  the  de- 
fendant offers  no  evidence  of  the  existence 
of  a  Judgment  against  himself.  For  the  pur- 
pose of  this  discussion  there  can  be  no  dif- 
ference between  a  mortgage  and  an  abso- 
lute deed.  Bis  first  wife,  who  was  then  liv- 
ing, did  not  Join,  and  did  not  therefore,  con- 
vey her  right  to  dower,  bad  she  survived  her 
husband.  But  she  died  in  1881  and  it  is  not 
necessary  to  discuss  the  rights  of  defend- 
ant's second  wife.  It  is  sufficient  to  say  that 
neither  she  nor  any  other  i>erson  can  be  al- 
lowed a  homestead  In  the  land.  Mo  home- 
stead having  been  allotted  before  the  deed 
was  executed  in  1876,  or  since,  tbe  deed  of 
the  defendant  to  tbe  plalntUTs  testator  vns 
valid,  and  passed  tbe  land  to  tbe  grantee 
for  tile  purposes  mentioned  therein,  subject 
only  to  a  contingent  right  (of  dower)  no 
longer  hanging  over  it  We  therefore  hold 
that  the  Judge  erred  in  ordering  tbe  sale  of 
the  reversionary  interest,  and  should  have 
adjudged  that  the  entire  Interest,  instead  of 
tbe  reversionary  interest  only,  be  sold,  un- 
less the  debt  should  be  paid  by  the  time 
mentioned." 

[3]  In  regard  to  tbe  second  question,  we 
do  not  see  that  a  Judgment  Is  none  the  less 
effective  as  a  bar,  because  its  merits  were 
determined,  in  whole  or  In  part,  by  the  agree- 
ment of  the  parties.  It  seems  to  ns  that  it 
is  Immaterial  whether  it  was  obtained  by 
consent  or  by  a  deddon  of  tbe  court  apon 
tbe  points  in  controversy,  so  far  as  its  con- 
cludveness  and  binding  force  Is  concerned, 
which  do  not  depend  i^n  its  form  or  npon 
the  fa<^  that  the  conrt  investigated  or  de- 
cided the  legal  prindples  Involved,  and  there 
is  no  substantial  reason  why  It  should  not 
be  Just  as  effective  to  finally  determine  and 
settle  the  rights  of  the  parties  as  if  It  had 
been  rendered  upon  demurrer  or  verdict,  nor 
why  it  should  not  be  as  complete  a  bar  be- 
tween the  parties  to  it  as  any  Judgn>«it  in 
Invltum.  It  has  been  conceded  by  the  high- 
est authority  to  have  Just  that  effect,  and  the 
courts  have  held  that  a  Judgment  mtered 
upon  a  stipulation  of  tbe  parties  after  issue 
Joined  has  the  same  binding  force  and  oper> 


Digitized  by  Google 


N.a) 


RAEFOKD  LUMBEB  00.  t.  BOGKFISH  TRADING  CO. 


627 


atlon  aa  an  estoppel  has  If  the  action  liad 
been  tried  on  tbe  mei'lts,  and  the  judgment 
was  a  perfect  bar.  The  above  principle  Is 
folly  stated  in  the  text  of  2  Blade  on  Judg- 
ments, I  705,  and  well  supported  by  the  caSM 
In  the  notes.  "A  decree  in  equity,  by  coiaent 
of  itartles  and  upon  a  compromise  between 
them,  la  a  bar  to  any  subseqnrait  suit  upon  a 
claim  therein  set  forth  as  among  the  matters 
compromised  and  settled,  although  not  In 
fact  litigated  in  the  suit  In  which  tbe  decree 
was  rendered."  Nashville  R.  Co.  v.  JJ.  S., 
113  U.  3.  261,  5  Sup.  Ct  460,  28  L.  Ed.  971 ; 
Blgley  T.  Watson,  M  Tenn.  357,  39  S.  W. 
525,  38  L.  R.  A.  679;  Adler  v.  Van  Kirk  L. 
Co.,  114  Ala.  661.  21  South.  490,  62  Am.  St 
Rep.  133.  "There  can  be  no  doubt  that  .a 
Judgment  entered  up  the  court,  upon  tbe 
agreement  of  parties,  Is,  to  say  the  least,,  as 
conduslTft  upon  them  as  If  Judgment  were 
rendered  In  the  ordinary  course  of  proceed- 
ing." Pelton  V.  Mott,  11  Vt  148,  34  Am.  Dec. 
(Extra  Anno.)  678.  The  same  doctrine,  we 
think,  has  been  expressly  approved  by  this 
court.  In  .Stump  v.  Long,  84  N.  O.  616,  It 
was  held  that  an  agreed  Judgment  or  order 
Is  binding  and  conclusive,  and  cannot  be 
set  aside  or  modified,  without  the  consent  of 
both  parties,  except  upon  the  ground  of  mu- 
tual mistake  or  fraud.  See  Edney  r.  Edney, 
81  N.  G.  1 ;  KcEachem  v,  Kerchner.  90  N.  a 
179,  and  93  N.  a  456 ;  Yaughan  v.  Goocb,  92 
N.  a  627.  It  Is  said  In  Kerchner  v.  McEach- 
em,  90  N.  G.  179,  that,  while  the  terms  are 
settled  by  the  parties,  the  Judgment  has  the 
same  force  and  effect  as  if  it  had  been  en- 
tered by  the  court  In  regular  course,  and  In 
that  sense.  It  becomes  tbe  Judgment  of  the 
court  by  virtue  of  Its  sanction.  Lamb  v. 
GaUin.  22  N.  G.  37,  was  decided  on  special 
grounds,  and  is  not  like  this  case,  and  the 
same  may  be  said  of  Bank  v.  Commissioners, 
119  N.  a  214.  26  S.  E.  966.  The  matters 
there  Involved,  It  was  held,  were  not  the  sub- 
ject of  agreement ;  but  here  the  defendant  is 
sul  Juris,  and  can  convey,  release,  or  other- 
wise dispose  of  his  property  by  deed  duly 
executed,  or  contract,  or  Judgment  regularly 
entered,  and  may  sometimes  even  lose  his 
constitutional  r^hts  by  not  asserting  them 
at  the  proper  time  and  in  the  proper  way. 
A  regular  Judgment  against  him,  disposing  of 
his  homestead,  would  not  be  void  or  even 
Irregular,  but  at  most  only  erroneous,  and  to 
be  corrected,  if  wrong,  by  appeal  McLeod 
V.  Graham,  132  N.  C.  473.  43  S.  E.  935 ;  Hen- 
derson V.  Mioore,  125  N.  a  383,  34  S.  E.  446. 
The  case  of  Beavan  v.  Speed,  74  N.  G.  644. 
does  not  apply,  as  there  was  no  direction  to 
sell  the  land,  but  simply  a  Judgment  for 
the  amount  of  the  note.  As  the  Joinder  of 
tbe  wife  is  not  required,  we  do  not  see  why 
the  husband  cannot  part  with  bis  right  of 
exemption  by  Judgment  that  the  land  should 
be  sold  to  pay  the  sum  recovered  as  well  as 
be  can  by  mortgage  or  deed  for  the  same 
purpose.  Hughes  v.  Hodges,  supra.  Defend- 


ant alleges,  in  his  application  for  the  injunc- 
tion against  the  sale,  that  the  land  is  not 
more  than  sufficient  In  value  to  pay  the 
claim.  How,  then,  can  the  latter  be  "satis- 
fled"  without  selling  the  land  as  an  entirety 
and  without  regard  to  the  homestead? 

In  the  view  we  have  taken  of  tbe  case,  it 
is  not  necessary  to  discuss  the  correctness  of 
the  decision  In  Delllnger  v.  Tweed,  66  N.  G. 
206,  which  we  were  asked  to  re-examine. 
Tbe  court's  ruling  as  to  the  personal  property 
is  covered  by  what  we  have  said  in  regard 
to  tbe  homestead  exemption. 
.  There  was  error  In  the  Judgment,  and  it 
wHI  be  modified  by  dissolvli^  the  injunction 
and  requiring  the  land  to  be  sold  for  the  pay- 
ment of  the  amount  due  and  costs,  without 
allotting  any  homestead  or  personal  property 
exemption.  Appellant  will  vecorer  the  costs 
of  this  court 

Error. 

Defendants*  Appeal. 

The  decision  In  the  plaintifTs  appeal  re- 
quires us  to  dedare  that  there  was  no  error 
In  this  appeal.  There  are  other  reasons  that 
might  be  assigned  for  this  conclusion;  bat 
it  Is  'unnecessary  to  state  them. 

No  error. 


RAEFORD  LUMBER  CO.  v.  ROCKFTSH 
TRADING  CO. 

(Supreme  Court  of  North  Carolina.    Oct.  22, 
1913.) 

1.  Mbchakiob*  Liens  (i  132*)  —  Notice  of 
LiEM— TmB  of  Filing. 

Revlsal  1906,  8  2028,  as  amended  by  Fab. 
Laws  1909,  c.  32,  providing  that  notice  of  liena 
shall  be  Sled  within  12  months  after  t^e  final 
furQisblog  of  materials,  provided  that,  as  to 
the  rights  of  a  purchaser  for  value  without  no- 
tice, Uie  notice  of  lien  must  be  filed  within  6 
months,  contemplates  that  the  materialman  to 
protect  himself  against  a  purchaser  for  value 
without  notice  must  file  bis  notice  of  lien  with- 
in 6  months,  but  that  he  may  file  it  withhi  12 
months  to  protect  himself  against  purchasers 
with  notice. 

[Eld.  Note.— For  other  caeeB,  see  Mechanics' 
Liens,  Cent.  Dig.  H  190,  192-207 ;  Dec  Dig.  { 
132.*i 

2.  Statutes  (9  185*)  —  Pbesuuptions  — 
Knowlbdox  of  ExiamHO  Lajv. 

Tbe  legislature  is  presumed  to  know  the 
existing  law.  including  the  Judicial  construction 
given  to  existing  statutes,  and  to  l^slate  with 
reference  thereto. 

[fid.  Note— For  other  cases, 
Cent  Dig.  |  264;  Dec  Dig.  |  186.*] 

8.  VXNDOB   AND  PUBCBASBB  Q  228*)— BOVA 

Fide  Pubciiaskb  —  Noxios  —  Pumifo  on 

Inqdibt. 

A  nurchaser  having  notice  of  an  opposing 
claim  Is  thereby  placed  upon  Inquiry,  and 
charged  with  notice  of  every  fact  which  a  prop- 
er inquiry  would  have  discovered. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ii  495-601;  Dee.  Dig.  | 
228»*J 

4.  Hecbanics*  IdBNS  (I  210*)  —  Waiteb  op 
Lien— ExTSNDiNO  Time  of  pathbrt. 

Extending  tbe  time  ot  payment  to  the 
owner  does  not  waive  a  mechante's  lienr  nnleis 


*For  othsr  easis  am  sun*  topto  and  sMttoa  HUHBBB  la  Dm.  Dig.  *  Am.  Dig.  Kv-Ne.  SerUs  *  B«p*r  Indues 
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the  time  ia  extended  bj  agreement  beyond  that 
allowed  for  enforcins  hens. 

[Bd.  Note,— For  other  cases,  see  Mechanics* 
liena,  Cent  Dig.  }  384;  Dec.  Dig.  8  210.*] 

5.  Appeal  and  Ebkob  (|  1060*)— Babulbsb 

EbBOB— InSTBUCTIO  N8. 

Any  error,  Iq  mechanics'  liens  proceedings 
in  which  defendant  claimed  as  a  purchaser 
without  notice  of  the  lien,  in  cbantng  on  the 
burden  of  proof  aa  to  notice  of  the  lien  was 
harmless,  where  notice  was  shown  by  tiie  evi- 
dence without  dispute. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4220;  Dec.  Dig.  f  1066.*] 

6.  MeOHANICB*    L1EK8    (J  270*)— BoWA  PiDB 
PUBOHASEBB— BUBDBK  OF  FBOOF. 

One  claiming  to  have  pnndiaHd  land 
charged  with  a  meduinie*B  Uen  widioat  notice 
thereof  has  the  burden  of  proof  that  be  U  with- 
in the  proviso  of  Revisal  1906,  |  2028.  as 
amended  b;  Pub.  Caw's  1909,  c.  SSt,  requiring 
notice  of  lien  to  be  filed  within  12  months  after 
furnishing  the  materials,  provided  that  as  to 
the  rights  of  a  purchaser  without  notice  the 
notice  of  lien  moat  be  filed  within  6  mouths. 

[Ed.  Note.— For  other  caaes,  see  Mechanics' 
Lfens,  Cent.  Dig.  ^  S06,  SQ^;  Dec.  Dig.  { 
279.*] 

Appeal  from  Superior  Oonr^  Hoke  Oonntar ; 
Lyon,  Judge. 

Action  by  the  Raeford  Lumber  Company 
against  the  Rochflsh  Trading  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

This  Is  an  action  to  enforce  a  material 
lieu  against  real  property.  During  the  spring 
and  summer  of  1911  W.  N.  Campbell  bought 
of  the  plaintlil  material  with  which  to  build 
his  house  at  Bockflsh,  N.  C.  The  last  Item 
of  material,  as  Indicated  In  the  notice  of  Uen, 
was  furnished  July  13,  1011.  The  defendant 
Campbell  gave  plaintiff  his  promlseory  note 
for  90  Oays,  wbicb  was  not  paid,  and  then  a 
renewal  note  for  the  same  amount  for  an- 
other 90  days,  which  was  not  paid,  and  which 
was  due  about  the  Ist  day  of  March,  1012. 
The  notice  of  Uen  was  duly  filed  on  the  13th 
day  of  March,  1012,  more  than  6  and  less  than 
12  months  after  the  last  of  the  material  was 
furnished,  and  after  the  registration  of  the 
deed  from  W.  N.  CampbeU  to  the  Rockfisb 
Trading  Company.  The  defendants  filed  an- 
swers, denying  any  liability,  and  the  defend- 
ant Bockfish.  Trading  Company  further 
pleaded  that  it  was  a  purchaser  of  said  prop- 
erty for  value  and  without  notice  of  the  al> 
leged  claim  of  plaintlfiT,  and  that  more  than 
6  months  had  elapsed  since  plaintlfC  furnish- 
ed said  material  and  Its  notice  of  lien. 

At  the  trial  A.  A.  Willlford,  president  of 
plaintiff  corporation,  testified  that  the  last 
of  the  material  was  furnished  July  10,  1912, 
and  July  19tb  thereafter  he  took  defendant's 
note  for  said  amount,  and  discounted  it  at 
the  Bank  of  Baeford.  When  this  note  ma- 
tured. It  was  renewed  for  another  90  days, 
and  again  discounted.  He  further  teatlfled 
that  probably  about  the  1st  of  Jannary  he 
told  J.  W.  McLauchlin,  an  officer  of  the  Bock- 
flsh Trading  Company,  that  CampbeU  had 
not  paid  tttem  for  the  material  used  fbr 


building  his  house  at  Bockflsh.  7.  W.  Mc- 
Lauchlin testified  in  behalf  of  the  Trading 
Company  that  It  bonght  the  house  in  which 
CampbeU  Uved,  and  paid  valne  and  probably 
more  for  it,  and  that  some  considerable  time 
beft>re  the  purchase  WUUford  had  said  some- 
thing about  piaintilTB  claim  against  Camp- 
bell, and  that  there  was  no  Incumbrance  on 
the  record  against  the  property.  The  deed 
from  Campbell  to  the  Bockflsh  Trading  Com- 
pany, reciting  a  consideration  of  $2,000,  was 
introduced.  There  was  no  dispute  as  to  the 
amonnt  due  the  plaintiff.  The  Jury  returned 
the  foUowing  verdict:  "(1)  Is  the  defendant 
W.  N.  Campbell  indebted  to  plaintiff  on  ac- 
count for  material  furnished?  If  so,  In  what 
amount?  Answer:  Tes;  $290,  with  Interest 
(2)  Did  defendant  Bockflsh  Trading  Com- 
pany purchase  the  land  for  value  and  without 
notice  of  lien  for  material  furnished  by  plain- 
tiff? Answer:  No."  There  was  a  motion  for 
Judgment  of  nonsuit  by  the  Trading  Com- 
pany, whldi  was  overruled,  and  it  excepted. 
His  honor  charged  the  jury  that  the  burden 
of  proof  was  on  the  defendant  Trading  Com- 
pany on  the  second  issue,  and  It  excepted. 
Judgment  on  the  verdict  for  tbe  plaintiff, 
and  the  Trading  Company  excepted  and  ap- 
pealed. 

J.  W.  Currle,  of  Raeford,  and  J.  O.  Mc- 
Cormlck,  of  WUmlngton,  for  appellant 
Thomas  A  Wbltley,  of  Baeford,  tat  appellee. 

ALLEN,  J.  'after  stating  the  facts  as 
above).  The  motion  to  nonsuit  rests  on  two 
grounds:  (1)  That  It  la  admitted  that  the  de- 
fendant Is  a  purchaser  for  value,  and  there 
Is  no  evidence  that  it  had  notice  of  the  Uen. 
(2)  That  the  acceptance  of  a  note  for  the 
amount  due  for  material  and  Its  renewal  is 
a  waiver  of  the  right  to  a  Uen.  The  correct 
settlement  of  these  questions  requires  a  con- 
sideration of  section  2028  of  the  Revisal, 
which,  as  amended  by  (diapter  32,  Public 
Ijiws  of  1909,  reads  as  follows:  "Notice  of 
Uen  shall  be  flied,  as  hereinbefore  provided, 
at  any  time  within  twelve  months  after  the 
completion  of  the  labor,  or  the  final  furnish- 
ing the  materials,  or  the  gathering  of  the 
crops:  Provided,  that  as  to  the  rights  of  a 
purchaser  for  value  and  without  notice  the 
notice  of  Uen  must  be  filed  within  six 
months." 

[1]  The  statute  evidently  means  that  If 
the  materialman  wishes  to  protect  himself 
against  a  purchaser  for  value  without  notice, 
be  must  file  bis  notice  of  lien  within  6 
months,  and  that  as  against  purchasers  for 
value  with  notice  he  may  do  so  within  12 
months.  It  also  marks  the  distinction  be- 
tween "notice  to  the  purchaser"  and  "notice 
of  Uen,"  using  tbe  language,  "as  to  the  rights 
of  a  purchaser  fbr  value  without  notice, 
the  notice  of  Uen  must  be  filed  within  6 
months." 

It,  I]  "The  L^itslstnre  is  presumeH  to 


"Vor  other  cues  see  suae  topla  and  sectloa  NUHBBR  in  Dee.  Dig.  *  Am.  Dig.  Kv-Na  Serlsa  A  Rep'r  Xadezei 
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know  tlie  existing  law,  and  to  legislate  with 
reference  to  It"  (State  t.  Railway,  145  N. 
C.  542,  59  S.  E.  570,  13  L.  B.  A.  [N.  S.]  966), 
and  we  mast  therefore  aesnnie  that  at  the 
time  of  the  enactment  of  the  statute  it  had 
In  mind  the  particularity  required  in  filing 
notice  of  lien,  as  illustrated  in  several  cases 
in  our  reports  (Wray  v.  Harris,  77  N.  C.  77; 
Cook  v.  Oobb,  101  N.  a  68,  7  S.  E.  700;  Jef- 
ferson T.  Bryant,  161  N.  C.  405,  77  S.  E. 
841),  and  the  principle,  well  established  as 
to  purchasers,  that,  "where  one  has  notice 
of  an  opposing  claim,  he  Is .  put  'upon  In- 
quiry,' and  is  presumed  to  have  notice  of 
every  fact  which  a  proper  Inquiry  would 
have  enabled  Mm  to  find  out"  (Blackwood  v. 
Jones,  57  N.  G.  67;  IJames  v.  Gaither,  93  N. 
C  362;  Whltted  v.  ruquay,  127  N.  C  72, 
87  S.  E.  141). 

If  this  is  a  correct  position,  and  the  term 
used,  "purchaser  for  value  without  notice," 
Is  construed  In  accordance  with  its  accepted 
meaning,  there  is  not  only  evidence  of  no- 
tice to  the  defendant,  but  It  Is  substantially 
bej'ODd  dispute,  as  one  of  the  ofiBcers  of  the 
plaintiff  testified  that  he  told  an  officer  of 
the  defendant  that  Campbell  bad  not  paid 
the  plaintiff  for  the  material  used  In  building 
his  house  at  Rockfish,  and  the  officer  of  the 
defraidant  admitted  that  before  the  purchase 
the  officer  of  the  plaintiff  said  something  to 
him  about  Campbell  owing  the  Baeford  Lum- 
ber Company  for  material  used  In  the  house. 

[4]  The  second  reason  assigned  by  the  de- 
fendant in  support  of  his  motion  for  Judg- 
ment of  nonsuit — that  the  acceptance  of  a 
note,  and  its  extension,  for  the  amount  due 
for  materials  constitute  a  waiver  of  the 
right  to  a  lien — might  avail  the  defendant, 
if  It  did  not  appear  that  the  note  became  due 
and  was  unpaid  by  Campbell  before  the  time 
for  filing  the  Hen  expired. 

In  27  Gyc.  p.  265,  In  the  article  on  me- 
chanics' liens,  the  author  says:  "An  exten- 
sion of  the  time  of  payment  is  not  a  waiver 
of  the  lien,  although  the  lien  is  lost,  if  the 
time  for  payment  is  extended  by  agreement 
beyond  the  time  allowed  for  enforcing  the 
lien,"  and  the  text  is  sustained  by  the  de- 
cided cases.  Itfontandon  v.  Deas,  14  Ala. 
33,  48  Am.  Dec.  84;  Chlaholm  v.  Williams, 
128  ni.  116,  21  N.  E.  215 ;  Woolf  v.  Schaefer, 
103  App.  Div.  667,  93  N.  Y.  Supp.  184 ;  Hoag- 
land  V.  Lnsk.  33  Neb.  376,  60  N.  W.  162,  29 
Am.  St  Hep.  485;  Cushwa  v.  Improvement 
Co..  45  W.  Ta.  490,  32  S.  E.  269;  Wisconsin 
Trust  Co.  v.  BoMnson,  68  Ted.  778,  15  O.  a 
A.  668;  Qoble  v.  Gale,  7  Blackf.  (Ind.)  218.  41 
Am.  Dec  219.  There  Is  a  very  full  note  to 
the  last  case,  in  which  many  authorities  are 
collected  to  sustain  the  position  that  "the 
acceptance  of  the  debtor's  promissory  note 
is  not  alone  sufflcient  to  effect  a  waiver  of 
the  lien,  in  the  absence  of  any  express  agree- 
ment that  it  shall  so  operate."  We  are  there- 
fore of  oplniim  that  there  la  no  error  in  deny- 
ing the  motion  to  nonsnit 


[5]  The  exception  to  the  charge  on  the 
burden  of  proof  on  the  second  issue  Is  im- 
material, as  there  is  no  real  controversy  as 
to  notice;  but,  if  tbore  had  been  a  conflict 
In  the  evidence.^the  bnrden  of  the  Issue  is  on 
the  defendant 

[I]  The  defendant  does  not  rely  for  its 
protection  upon  an  exception  in  the  enacting 
clause  of  the  statute,  but  upon  the  proviso, 
which  withdraws  from  its  operation  after 
6  moDlths,  pur<^asers  for  value  without 
notice,  and  it  devolves  upon  the  defendant 
to  bring  Itself  within  the  proviso.  In  Black 
on  Interpretation  of  Statutes,  p.  276,  the 
author  says:  "Where  the  enacting  clause  Is 
general  In  its  language  and  objects,  and  a 
proviso  is  afterwards  introduced,  that  pro- 
viso is  construed  strictly,  and  takes  no  case 
out  of  the  enacting  clause  which  does  not 
fall  fairly  within  Its  terms.  In  short,  a  pro- 
viso carves  special  exceptions  only  out  of  the 
enacting  clause,  and  those  who  set  up  any 
such  exception  most  establish  it  as  being 
within  the  words  as  well  as  within  the  rea- 
son thereof."  The  question  Is  fully  discussed 
and  the  authorities  collected  in  State  v. 
Goulden,  134  N.  C.  746,  47  S.  B.  450,  We 
are  therefore  of  opinion  there  Is  no  error. 

No  etnw. 


BRBWEB  V.  WYNNE,  Mayor,  et  al. 

(Supreme  Court  of  North  Carolina.    Oct  22, 
19180 

L  Theatebs  ahd  Shows  (f  X*)— Iiocobaz. 
Show— Right  to  BuppssaB—ADTHoBtTT  ow 

FOUCB. 

Under  Bevisal  1908,  $  37S1,  making  it  a 
mlgdemeaoor  for  any  person  to  give  or  take  part 
in  any  immoral  show,  exhibition,  or  pe^orm- 
ance,  and  Priv.  Laws  1907,  c.  1,  \i  28,  32,  34. 
giving  the  chief  of  police  of  Raleigh  general  su- 
pervision of  nuisances  and  the  almtement  there- 
of, and  charging  tiim  with  preservation  of  Ae 
p«ice,  the  detection  of  crime,  the  arrest  of  of- 
fenders, and  the  Inspection  of  all  places  of  public 
amusement  the  police  are  entitled  to  prevent 
qr  suppress  an  indecent  or  immoral  show  given 
In  a  public  place,  or  In  any  place  to  wbicn  Oie 
public  are  Invited. 

[Ed.  Note.— For  other  cases,  see  Theaters  and 
Shows,  Cent  Dig.  |  1 ;  Dec  Dig.  |  1.*] 

2.  Arebst  (i  68*>— AtJTHOBrrr— Pouci  Om- 

CBBB. 

The  police  of  the  Atj  of  Baleigb  being  au- 
thorized to  suppress  immoral  shows  held  in  a 
public  place  within  the  dty,  they  are  entitled  to 
act  immediately  whenever  an  unlawful  exhibi- 
tion is  taking  place  in  their  presence,  or  where 
its  performance  is  imminent  and  their  present 
interference  is  required  to  accompli^  the  por^ 
pose;  and  in  such  case  they  may  arrest  mth- 
out  a  warrant  any  and  all  persons  aiding  or  as- 
sisting in  such  bImws,  whenever  it  roisonably 
appears  that  such  coarse  is  neceasaiy  tor  the 
proper  perfbrmancs  of  their  offldal  duty. 

[Ed.  Note.— For  other  case&  see  Arrest  Cent 
Dig.  II 146-1G6 ;  Dec. DlTieS.*] 

8.  Trial  (|  165*>— Appijoatiok— Etxdinob— 
Rkvixw. 

In  determining  a  motion  for  a  nonsnit  the 
evidence  which  mwes  for  plalntlfl's  right  to  re- 
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cover  must  be  taken  aa  true,  and  Interpreted  In 
the  light  most  favorable  to  bim. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent. 
Dig.  H  373,  374;  Dec  Dig.  S  165.*] 

4.  Falsi  Iufbisoricbnt  Vf  S9«)— Aonon— 

QUESnOR  FOB  JtTBT. 

In  an  action  for  alleged  wrongfol  arrest  of 

SlalntifiF,  while  in  a  theater  in  performance  of 
Ls  contract  to  attend  to  the  heating  of  the  build- 
iDg,  as  a  person  aiding  in  the  proposed  produc- 
tion of  an  alleged  immoral  show,  eridence  held 
to  require  eubmiseion  to  the  jury  of  the  question 
whether  plaintiff's  arrest  without  a  warrant  was 
justifiaUe. 

[Ed.  Note.— Vor  oOter  cases,  aee  Faiae  Im- 
jnriaomneiit;  Cent  Dig.  ff  116-X18;  Dec.  Dig.  | 


6.  ABREffr  (I  63*>— Neobssitt  of  Wabsas^ 
Obai,  DiBBcnon  noH  Matob. 

Thon^h  the  mayor  of  the  dtr  of  Balelgh 
has  Borne  judicial  fanctlona  of  a  justice  of  tne 
peace,  his  oral  direction  to  bis  chief  of  police  to 
prevent  the  exhibition  of  an  alleged  immoral 
show  at  a  theater  was  ministerial  in  character, 
and  did  not  authorize  an  arrest  of  plaintiff,  who 
was  engaged  in  looking  after  the  beating  appli- 
ances of  the  theater  before  it  was  open  to  the 
public,  without  a  warrant: 

[Ed.  Note.— For  other  cases,  see  Arrest  Oe&L 
Dig.  H 146-166;  Dec.  Dig.  1 63.*] 

Ai^peal  from  Superior  Oonrt,  Wake  Coun- 
ty; Gartw,  Judge. 

Actlcm  by  W.  B.  Brewer  against  J.  8. 
^^rnne,  mayor  and  another.  Judgment  for 
detendantB,  and  plaintiff  ai^>enls.  BeTersed. 

There  was  evidence  to  show  that  on  the 
night  of  February  16th,  about  7:30  p.  m., 
plaintiff  was  arrested  without  warrant,  in 
the  dty  of  Balelgh.  by  defendant  J.  P.  Btell, 
chief  of  police,  and  confined  in  the  city 
guardhouse.  And  it  was  insisted  for  plain- 
tiff that  the  evidence  tended  to  show  that 
the  said  chief  of  police  was  acting  at  the 
time  under  direct  Instmctloiu  of  his  code- 
fbndant,  J.  8.  Wynne,  then  mayor,  and  that 
there  was  no  l^al  excnse  or  Justification 
for  BoCh  arrest,  and  the  same  amounted  to 
an  actlonahle  wrong.  It  waa  contended  for 
defendants  that  on  the  facts  In  evidence,  It 
appeared  that  plaintiff  at  the  time  \taa  en- 
gaged in  an  unlawful  act,  to  wit,  the  effort 
to  bring  on  an  Immoral  and  Indecent  show 
or  play  at  the  Academy  of  Music  In  the  dty 
of  Baleigh,  and  that  defendant  Stell,  being 
present  for  the  purpose  and  in  the  proper 
performance  of  official  duty,  was  endeavor- 
ing  to  prevent  and  suppress  the  unlawful 
exhibition,  and  the  arrest  of  defendant  wm 
Justifiable  and  necessary  to  effect  this  pur- 
pose, and,  further,  that  plaintiff  was  at  the 
time  engaged  in  resisting  effort  of  defend- 
ant to  perform  his  duty,  contrary  to  the 
statute.  At  the  close  of  plalntlfTs  testimo- 
ny, and  again  at  the  close  of  the  entire  evi- 
dence, there  was  motion  to  nonsuit.  The 
latter  motion  allowed,  and  plaintiff  excited 
and  ai^iealed. 


Armlstead  Jones  &  Son,  W.  B.  Snow,  W.  B. 
Lyon,  Jr.,  J.  w.  Bunn,  and  Dovfi^aas  ft 
Douglass,  all  of  Balc^b,  for  appelant. 
Jones  &  BaUey  and  B.  U.  GatUng,  both  of 
Balelgh,  for  appellee  Wynn&  Waltor 
Watson,  of  Balelgh,  for  applies  StelL 

HOKE,  J.  (after  statfug  the  facts  as 
aboT^.  [1]  Under  ttie  gaoeral  law  and  the 
statutes  more  directly  apxdicaUe  to  the  dty 
of  BaMgh,  the  chief  at  poHce  and  Us  offi- 
cers have  the  right  to  prerent  or  sappreas 
an  Indecent  or  Immoral  show,  glren  In  a 
public  place,  or  In  any  place  to  which  the 
public  are  invited.  Bevisal  1908,  |  3731; 
PrlT.  Laws  1907,  c.  1. 

In  section  3781  it  is  made  a  misdemeanor 
f6r  "any  person  *  *  •  to  give  or  take 
part  in  any  Immoral  show,  exhibition,  or 
performance  whm  IndecHit,  immoral,  or 
lewd  dances  or  plays  are  conducted  in  any 
booth,  tent,  room,  or  other  place  to  which 
the  public  Is  Invited,  or  if  any  one  permit 
each  exhibitions  or  immoral  performances  to 
be  conducted  In  any  tent,  booth,  or  other 
place  owned  or  controlled  by  him.** 

By  section  28,  Prlv.  Laws  1007,  e.  1,  be* 
Ing  the  Bevised  Charter  of  the  city  of  Ral- 
eigh, the  chief  of  i>ollce  Is  given  general  su- 
pervision over  "nuisances  and  the  abate- 
ment of  same,"  etc.  In  section  32  he  is 
cliarged  with  the  duty  of  preserving  the 
peace  and  under  order  of  the  city  of  sup- 
pressing disturbance,  etc.  Section  34  makes 
provision  in  part  as  follows:  "It  is  hereby 
made  the  duty  of  the  police  department  and 
force,  at  all  times  of  day  or  night,  and  the 
members  of  such  force  are  hereby  thereunto 
empowered,  to  especially  preserve  the  public 
peace,  prevent  crime,  detect  and  arrest  of- 
fenders, suppress  riots  and  unlawful  gather- 
ings which  obstruct  the  free  passage  of  pub- 
lic streets,  sidewalks,  parks  and  places; 
«  *  *  carefully  observe  and  Inspect  all 
places  of  public  amusements,  all  places  of 
business  having  license  to  carry  on  any 
business,  and  to  repress  and  restrain  all  un- 
lawful disorderly  conduct  or  practices  tbrae- 
in." 

[2]  In  the  proper  discharge  of  these  im- 
portant duties  the  chief  of  police  or  his  law- 
ful officers  and  subordinates  may  act  im- 
mediately whenever  one  of  these  unlawful 
exhibitions  is  taking  place  In  thdr  presence, 
or  where  its  performance  is  imminent  and 
thdr  present  Interference  is  required  to  ac- 
complish the  purpose  and  in  such  case  they 
may  arrest  without  warrant  any  and  all  per- 
sons  who  aid  and  assist  in  such  plays  and 
shows  whenever,  under  all  the  facts  as  ttaey 
reasonably  appear  to  them,  such  course  is 
necessary  for  the  proper  and  effective  per- 
formance of  their  official  duty.  Tills,  we 
think,  presents  the  correct  interpretatkm  of 
the  statutory  provisions  controlling  the  mat- 
ter and  the  position  Is  In  accord  with  our 
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cases  deallnff  generally  with  this  snbject  as 
In  Martin  t.  HoocIe,  Ul  N.  a  817,  64  S.  B. 
291,  7  Ll  B.  A.  (N.  S.)  670;  Soasamon  T. 
Cruse,  133  N.  O.  470.  45  8.  E.  757;  SUte  T. 
CampbeU,  107  N.  C.  948.  953,  12  S.  B.  441 ; 
State  T.  Slgman,  106  N.  C  728.  11  S.  B.  520; 
State  T.  McMlnch.  00  N.  O.  695;  NeaJ  r,  Joy- 
ner.  80  N.  a  287. 

tS]  While  we  npbold  the  right  of  the  police 
offlf^la  to  arrest  without  warrant  In  proper 
Instances,  and  do  what  la  reasonably  re- 
quired to  prevent  or  suppress  an  Illegal  ex- 
hibition, we  do  not  take  the  view  of  this  case 
as  It  now  appears,  which  seems  to  have  im- 
pressed the  court  below.  It  Is  fully  under- 
stood that  when  a  nonsuit  Is  ordered  the 
evidence  which  makes  for  plaintiff's  right  to 
recover  must  be  taken  as  true  and  Interpreted 
in  the  light  most  favorable  to  him;  and, 
considering  the  case  under  that  well-estab- 
lished rule,  we  are  of  opinion  that  the  cause 
should  have  been  submitted  to  the  jury. 

[4]  From  the  facts  in  evidence  It  appears 
that  on  the  nlgbt  in  question  the  plaintiff 
was  arrested  without  a  warrant  and  Im- 
prisoned for  a  time  in  the  dty  guardhouse. 
That  this  was  done  by  defendant  Stell,  the 
chief  of  police,  acting  under  written  Instruc- 
tions from  his  codefendant,  J.  8.  Wynne, 
then  mayor,  to  prevent  or  suppress  the  ex- 
hibition of  the  play  called  "The  Oirl  from 
Rectors."  This  of  Itself  is  an  act  "which 
calls  for  explanation,  and  would  constitute 
an  actionable  wrong  unless,  as  heretofore 
stated,  it  is  sufficiently  established  that  the 
play  in  question  was  indecent  or  immoral, 
and  that  the  action  of  the  officer  was  neces- 
sary to  prevrat  or  suppress  the  exhibition 
under  all  of  the  facts  as  they  reasonably  ap- 
peared to  him.  Speaking  more  directly  to 
this  question,  the  plaintiff,  a  witness  in  bis 
own  behalf,  testified:  "That  he  had  recov- 
ered recently  ttom  a  long  typhoid  spell,  and 
not  very  strong.  That  he  was  at  the  theater 
on  the  night  In  question,  being  under  contract 
to  supply  heat  for  the  building;  and,  while 
standing  near  the  door,  he  was  requested  by 
J.  S.  Upcburch,  the  local  manager  of  the  the- 
ater to  lock  the  doors,  and  not  to  let  any  one 
In  until  he  said  so."  That  the  witness 
tamed  to  comply  with  the  request.  That  de- 
fendant Stell,  coming  up  at  the  time,  seized 
the  witness'  hands,  took  the  keys  away  from 
him,  and  said  to  Mr.  Denning,  a  policeman, 
"Arrest  this  man  and  lock  him  up."  That 
tbls  was  done,  and  the  plaintiff,  the  officer 
holding  him,  was  taken  down  the  stairway 
and  throogb  a  crowd  of  a  thousand  people, 
and  confined  in  the  dty  goardhonse  at  or 
near  the  market  That  witness  had  not 
lorfeed  the  door,  but  same  was  atUl  awlnglng 
when  defendant  came  up  and  that  witness 
did  not  strike  Ur.  Stell,  or  In  any  way  try 
■to  restst  the  arrest  That  witness  had  no 
personal  knowledge  of  the  character  of  the 
play,  and  was  there  only  to  heat  the  build- 
ing In  compliance  with  bis  contract  to  do  so 


whenever  a  play  was  put  on.  Hhnt  next 
morning  be  was  taken  befbre  the  police  Jus- 
tice, and  they  said  they  bad  no  cbuge 
against  him.  et& 

J  8.  Updiurch,  a  witness  for  plalntUT, 
among  ottier  things,  testified  that:  "PlaintUt 
was  there  under  his  contract  to  heat  the  House; 
That  witness  had  gone  to  the  mayor  that  day 
or  the  day  before,  and  ofTered  to  put  up  bond 
as  to  the  character  of  the  show,  and  was 
told  by  the  mayor,  that  he  had  made  up  his 
mind  to  stop  it,  and  witness  replied  'All  right' ; 
and,  further,  on  the  night  in  qnestion.  It  was 
not  the  purpose  to  put  on  the  show  that 
night  unless  there  was  an  order  permitting 
it  from  the  superior  court  Judge  before  whom 
proceedings  were  p^ding  to  test  the  ques- 
tion. That  the  doors  had  not  been  opened 
that  night,  and  no  audience  had  been  ad- 
mitted, and  the  witness  had  directed  the 
doors  to  be  locked  with  the  purpose  of  ke^ 
ing  every  one  out  until  the  action  of  the 
Judge  could  be  ascertained.  That  plaintiff 
was  Just  out  of  bed,  and  was  very  weak  that 
night,"  etc. 

There  is  much  evidence  In  the  record  to 
the  effect  that  "The  Girl  from  Bectors"  was 
an  Immoral  and  Indecent  play;  that  plain- 
tiff  was  there  to  assist  In  having  the  same 
performed,  and  was  engaged  at  the  time  In 
active  resistance  to  the  officer,  and  tending  to 
show,  further,  that  It  was  necessary  to  pres- 
ently arrest  Uie  plaintiff  In  order  to  prevent 
the  exhibition,  but  this  comes  from  the  testi- 
mony of  defendants,  or  from  the  cross-exami- 
nations of  plaintiff's  witnesses,  and  may  not 
be  considered  In  the  case  as  now  presented. 
Under  the  principle  as  heretofore  stated  we 
are  allowed  to  consider  only  the  facts  making 
for  plaintifTs  right,  and  it  does  not  follow  as 
a  legal  conclusion  from  his  version  of  the 
occurrence  that  bis  arrest  without  warrant 
was  Justiflabl& 

[6]  It  is  urged  for  defendant  that  the  act 
complained  of  was  done  under  written  orders 
of  the  mayor,  and,  being  a  Judicial  act,  no 
responsibility  should  attach  unless  he  was 
shown  to  have  acted  corruptly  or  without 
power  in  the  premises.  It  may  be  that  under 
the  statutes /applicable  to  the  city  of  Raleigh 
some  jwrtion  of  the  Judicial  functions  of  a 
Justice  of  the  peace  are  still  left  with  the 
mayor,  but  If  this  be  conceded,  we  do  not 
think  tiie  principle  relied  upon  can  avail  in 
the  present  instance.'  These  Judicial  war- 
rants, g^eral  in  terms  and  unsui^rted  by 
prellndnary  oath  or  sworn  evidence,  and  tor 
conduct  not  committed  in  the  immediate 
presence  of  the  magistrate  are  not  recog^ 
nized  in  the  laws  of  this  country.  Tb^  are 
forbidden  by  the  Constitutions  of  both  state 
and  nation.  North  Carolina  Constitution, 
art  1,  i  15;  Constitution  of  the  United 
Statee.  amend.  4.  The  order  In  quration  here, 
howevw.  is  not  and  does  not  purport  to  be  a 
Judicial  warrant  It  is  clearly  ministerial 
in  character,  and  most  be  so  considered  and 
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dealt  ivltli  to  determining  wtaetber  tbe  de- 
fen^ut,  J.  S.  Wynne  antborUed  the  act  of 
Us  oodefendant  Stell,  and  bow  and  to  what 
extent  he  may  be  responsible  Cor  it. 

There  la  error  In  tbe  order  of  Donaolt, 
and  the  same  must  be  set  aatdflk 

Berosed. 


SMITH  T.  GUBfBBRLAND  GOVMTT  AGB. 
SOCIETY. 

(Sa^«me  Gonrt  of  North  Carolina.   Oct  22, 

1913^ 

1.  Appeal  and  Ebbob  (S  866*)— Sc»pa  or  Ri- 

TMW— NONStTIT. 

Od  appeal  from  a  judgment  as  of  nonsaft, 

J ranted  at  the  dose  of  all  the  evidence,  evidence 
jr  defendant  in  support  of  the  defenses  of  inde- 
pendent contractor's  negllg:ence,  contiibatorr 
negligence  of  plaintifF,  and  negatlviiig  defend- 
ant's negligence,  cannot  be  considerEHl. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^oi^  Cent  Dig.  »  3467-3476;  Dec.  Dig.  S 

2.  AauouxTUJu  (I  4*)— AoBioui^rnsAL  8ooi- 

KTIEB— LXABILITIZS. 

A  county  agricultural  association  which 
gives  a  fair  cannot  exonerate  itself  from  liabil- 
ity for  damages  to  one  injured  by  its  ueEligence, 
on  tbe  theory  that  it  is  a  puuic  semes  com- 
pany. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent  Dig.  (S  1,  4-9;  Dec.  Dig.  {  4.*1 

8.  Tbial  ({  105*)— Motion  fob  Nokbdit— 

MaTTEBS  to  be  ConSIDEBED. 

Ou  nonsuit  the  court  will  consider  only  the 
evidence  most  favorable  to  the  plaintiff  and  in 
the  most  favorable  aspect  to  him. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig,  If  373,  374 ;  Dec  Dig.  S  165.*] 

4.  A0BICU1.TUBB  (I  4*) — Aqbicultural  Sogi- 
ETiES— Liability  fob  Neougknce. 

Tbe  owner  of  a  place  of  entertainment,  such 
as  a  fair  associatiou,  Is  charged  with  the  obliga- 
tion of  Itnowing  that  tbe  premises  are  safe  for 
putdlc  nsB,  and  of  famishing  adequate  applianc- 
es for  the  prevention  of  injuries  which  mi^ht  be 
anticipated  from  the  nature  of  tbe  performance, 
but  he  is  not  an  insurer  of  the  safety  of  those 
attendit^  tbe  exhibition,  though  he  must  warn 
the  pubue  against  dangers  that  can  isadily  be 
foreMsn. 

[Ed.  Note.— For  other  eases,  see  Acricultnze, 
Cent  Dig.  H  1. 4-9;  DecW^  S  4*}^ 

fi.  Aobicultubb  (S  4*) — Aqbicultubal  Soox- 
rriES— Negligbnck — Evidence. 

In  an  action  by  a  spectator  at  a  fair,  who 
was  carried  up  by  a  hot-air  balloon,  a  rope  catch- 
ing around  bis  foot,  evidence  of  the  negligence  of 
the  fair  association  held  sufficient  to  go  to  the 
jury. 

[Ed.  Note.^For  other  cases,  see  Agricnltnre, 
Cent  Dig.  «  1,  4r«:  Dec.  Dig.  1 4.*] 

A|H>eal  Superior  Court,  Bladen  Coun- 
ty ;  Liyon,  Ja^e. 

Action  by  I.  W.  Smith -against  the  Comber^ 
land  County  Agricultural  Society.  From  a 
Judgmoit  as  of  nonsuit  at  the  close  of  all 
the  evidence,  plaintiff  appeals.  Reversed 
and  remanded. 

B.  S.  Hall,  Shaw  &  HacLean,  of  Fayette- 
vllle,  and  Mclotyre,  Lawrence  &  Proctor,  of 
Lumberton,  for  appellant  Rose  &  Bose^  ctf 
Fayetteville,  Cor  appellee. 


CLABK,  a  J.  This  la  an  action  ftw  liw 
Juries  anstalned  by  tbe  plaintiff,  wlio  was 
caui^t  by  hla  foot  In  the  trail  rope  of  a  bal- 
loon whldi  ascended  from  the  fair  grounda  of 
defendant  at  Fayetterllle,  N.  C,  and  was 
carried  In  the  air  for  some  ^Ustanca  The  ap- 
peal is  from  a  nonsuit,  and  the  testimony  of 
the  idalntlff,  somewhat  condensed,  la  aa  fol- 
lows: "The  plaintiff,  who  Is  58  yaara  old,  at* 
tended  the  fair  held  by  the  dtfendant  at 
Fayette^le,  and  paid  bis  fare  fOT  mtranob  A 
'free  balloon  ascension*  had  been  advertised  aa 
one  of  the  attractions  for  that  day,  and  be 
went  over  to  tbe  place  wbete  they  were  mak- 
ing arrangementa  fbr  Uie  balloon  to  aaoend; 
be  walked  up  to  within  IS  or  20  steps  of  tbe 
balloon;  there  was  some  difficulty  in  launching 
it  it  was  swaying  to  and  fro,  though  there 
was  not  much  breese.  Tbe  man  In  charge, 
who  was  unknown  to  the  plalntU^  called 
for  help;  be  was  trying  to  hold  the  balloon 
down  until  he  could  get  it  loaded.  He  said, 
'Everybody  get  a  hold.*  Tbe  witness  and  sev^ 
eral  others  wait  up  and  took  hold ;  tbe  wl^ 
nesa  held  on  for  a  few  minutes;  and  thai  left 
and  walked  off  ei^t  or  ten  ateps;  this  man 
then  beckoned  him  back,  and  said,  'Come 
back  and  bold  this,*  and  tile  wltneaa  went 
back  and  took  bold,  but  only  for  a  minute  or 
two  before  lie  tamed  loose  again  because  the 
balloon  seemed  uncontrollably  and  he  ttaonght 
it  best  to  leave.  He  bad  gotten  only  three  or 
four  st^w,  when  some  ropes  caught  him 
around  bis  leg.  He  Ihrew  those  ropes  off 
with  his  hands,  and  Just  at  that  time  his  left 
foot  was  caught  by  a  noose  In  the  rope  around 
his  Instep;  he  had  on  a  button  slipper,  and 
the  noose  caoght  blm  around  that  and  Jerked 
bis  left  foot  up  so  quick  that  his  head  never 
Btmck  the  ground;  tbe  balloon  went  off  like 
a  rifle  ball,  and  he  went  with  It  He  was  a 
couple  of  bnndred  yards  In  the  air  before  he 
got  righted  up ;  he  was  banging  by  his  foot, 
bead  down,  and  be  was  way  up ;  he  could  not 
tell  how  far;  he  managed  to  get  up  some- 
bow,  and  got  bold  of  the  rope  and  climbed  it, 
and  when  be  got  up  some  distance  he  man- 
aged to  get  blB  arm  over  something,  and 
held  on  with  that  arm  and  hand  to  the  rc^ 
until  the  balloon  came  down.  He  could  not 
tell  bow  high  the  balloon  went;  be  was  sure 
a  long  way  from  tbe  earth.  He  said  be  did 
not  have  language  to  explain  his  feelings; 
he  said  be  thought  be  was  gone,  and  that 
was  the  last  of  him;  be  imagines  he  felt  like 
a  man  on  the  gallows  with  the  black  cap 
over  bis  face  to  be  hung.  He  could  not  say 
how  long  that  state  of  feeling  continued,  but 
it  was  a  long  time ;  he  thinks  he  was  a  cou- 
ple of  hundred  yards  In  tbe  air  before  he 
managed  to  rise  up  somehow  and  get  hold  of 
this  rope  and  climb  up  It ;  he  does  not  know 
how  long  be  was  about  it ;  he  recollects  thst 
he  first  got  hold  of  bis  leg  and  tried  to  poll 
up,  but  his  pants  slipped  and  be  fell  back, 
and  bis  bead  again  swung  down;  he  man- 
aged to  recover,  and  somehow  pulled  up  by 
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Us  leg,  and  reached  the  rope  and  managed 
to  get  his  right  arm  around  it  and  held  by 
that  arm  and  his  left  band  to  the  rope  until 
the  balloon  came  down.  When  he  managed  to 
get  his  arm  over  the  swing  and  to  hold  It 
there,  he  looked  down  into  space,  and  was 
1,500  or  1,600  feet  from  the  ground.  He 
went  about  1^  miles,  he  thinka  When  be 
came  down  he  was  stlU  holding  by  his  right 
arm,  and  bis  left  hand  until  be  struck  the 
ground.  He  then  got  the  noose  off  his  foot, 
the  balloon  rose  again,  and  went  off,  be  does 
not  know  where,  but  supposes  it  miist  have 
come  down  again.  The  searching  party,  in  an 
aatom<^e,  met  him  coming  back,  bare-bcad- 
ed,  on  a  bicycle."  The  witness  then  stated 
at  length  the  impairment  of  his  physical  and 
nervous  system  and  his  mental  suffering, 
which  of  course  were  serious.  On  cross-ex- 
amination the  witness  says:  That  "the  bal- 
loon ascension  took  place  in  the  race  track; 
is  not  certain  that  there  was  a  fence  around 
it,  but  thinks  there  was.  That  be  got  Inside 
of  the  race  track  by  going  tlirough  tbe  gate; 
did  not  see  any  policeman.  A  crowd  of  peo- 
ple were  going,  and  be  went  along  with  them. 
He  does  not  recollect  seeing  any  one  telling 
the  people  to  keep  off.  That  be  took  hold 
and  helped  to  hold  the  balloon  because  the 
man  In  charge  called  for  help,  and  ttiat  he 
went  back  the  second  time  because  after  he 
started  off  tbe  man  in  charge  of  the  balloon 
said  to  hijD.  'Come  hack  and  help  hold  this 
balloon.'  He  says  many  othei"  men  were 
there  helping  to  bold  the  balloon  down.  No 
one  told  lilm  not  to  go  into  the  Inclosure,  and 
no  one  warned  tbe  crowd  to  get  back  from 
tbe  balloon.  If  this  was  done,  he  did  not 
bear  it  He  did  not  hear  the  man  in  charge 
of  the  exhibition  make  public  outcry  that  tbe 
wind  was  blowing  bard  and  It  was  danger- 
ous^ and  for  ererybody  to  keep  back.  When 
he  went  to  the  race  track  be  was  not  warned 
bj  any  policeman  or  marahal,  or  any  one  else, 
to  keep  away  after,  tbe  ^te  was  opened. 
That  If  be  bad  not  crossed  the  race  track  and 
bad  not  gone  near  the  balloon  be,  of  course, 
would  not  bare  been  hurt  He  says  that  a 
crowd  of  people  were  around  the  balloon 
within  15  or  20  feet,  and  be  beard  no  warn- 
ing glTen.  That  be  did  not  know  tbe  balloon 
was  g(dng  op,  or  that  it  was  dangeroiu  to 
be  around  where  tbe  ropee  wer&" 

[1,2]  There  was  evidence  on  tbe  part  of 
tbe  defendant  that  the  crowd  broke  down 
tbe  fence  and  crowded  around  the  balloim; 
that  there  waa  public  warning  girrat  that  It 
was  dangerous  to  be  there.  There  was  also 
eTidenoB  tending  to  sustain  the  defense  that 
the  manager  of  the  balloon  was  an  Independ- 
ent contractor.  We  cannot  consider  this,  as 
tbls  la  an  appeal  from  a  nonsuit,  and  the 


I  plaintiff  did  not  offer  evidence  on  tbls  pi^t, 
I  which,  being  an  affirmative  defense,  was  a 
matter  for  tbe  Jury.  Tbe  defense  that  the 
defendant  was  not  liable  because  it  was  a 
public,  service  company  was  properly  aban- 
doned in  tbls  court  HaUyborton  t.  Fair 
As3>n,  118N.  O.S2ek268.B.U4,88L.B.A 

15a 

Neither  can  we  consider  the  evidence  tend- 
ing to  show  that  tbe  plaintiff  was  guilty  of 
contributory  negligence,  nor  to  negative  neg- 
ligence on  the  part  of  the  defendant  These 
matters  In  defense  were  for  the  jury  to  de- 
termine, not  for  tbe  court 

[3]  Nothing  Is  better  settled  than  that  on  a 
nonsuit  the  court  wlU  consider  only  tbe  evi- 
dence most  favorable  to  the  plaintiff  and  in 
the  most  favorable  aspect  to  blm,  since  the 
Jury  might  have  taken  that  view,  and  the 
plaintiff  cannot  be  deprived  of  bis  right  to 
ask  a  Jury  to  find  that  his  contention  was  the 
true  state  of  the  facts.  The  decisions  to  tbla 
effect  are  numerous  and  uniform.  Brewer  t. 
Wynne,  79  S.  E.  629,  at  this  term. 

[4]  The  rule  of  liability  of  fairs,  shows, 
and  theaters  is  summed  up  (38  Cyc  268, 
with  full  citation  of  authorities)  as  follows: 
"The  owner  of  a  place  of  entertainment  la 
charged  with  an  affirmative  positive  obliga- 
tion to  know  that  the  premises  are  safe  for 
the  public  use  and  to  furnish  adequate  ap- 
pliances for  the  prevention  of  injuries  wfal<^ 
might  be  anticipated  from  the  nature  of  the 
performance,  and  he  impliedly  warrants  the 
premises  to  be  reasonably  safe  for  tbe  purpose 
for  which  they  are  designed."  He  is  not  an 
Insurer  of  tbe  safety  of  those  attending  the 
exhibition,  but  be  must  use  care  and  dill- 
geuce  to  prevent  injury,  and  by  policeman  or 
other  guards  warn  the  public  against  dangers 
that  can  reasonably  be  foreseen.  While  tbe 
defense  of  "Independent  contractor"  Is  not 
before  us  upon  a  nonsuit  we  may  call  atten- 
tion to  tbe  fact  that  tbe  same  citation  cites 
Thompson  v.  Railroad.  170  Mass.  577,  49  N. 
E.  913,  40  L.  R.  A  345,  64  Am.  St  Rep.  323. 
for  tbe  proposition  that  the  owner  "is  not 
exonerated  because  the  exhibition  where  the 
injury  was  received  was  provided  and  con- 
ducted by  an  independent  contractor."  Nor 
do  we  now  pass  upon  the  question  whether 
the  manager  of  the  balloon  was  an  independ- 
ent contractor. 

[B]  Taking  tbe  evidence  In  the  aspect  most 
favorable  to  the  plnintlff,  apd  with  the  Infer- 
ences which  a  Jury  would  be  authorized  to 
draw  therefrom,  they  would  have  been  Justi- 
fied in  finding  a  verdict  in  favor  of  the  plain- 
tiff, and  that  the  defendant  was  guilty  of 
n^^gence.  The  matters  of  defense  could  not 
be  considered  by  tbe  judge  on  a  motion  for 
nonsuit  The  nonsuit  Is  reversed. 
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BIULLALT  T.  SMTTH  et  aL 

(Supreme  Court  of  South  Cardiua.  Oct  8, 

1913.) 

1.  TBIAI.  (8  295*)— iNSTRTTCnONB  AB  A  WHOLE 

— Dbobbb  or  Pboof. 

When  the  charge  as  a  whole  instructed  the 
jarj  that  plaintiff  must  make  out  his  case  by 
the  greater  weight  of  the  evidence,  the  fact  that 
the  court  at  times  required  plaintiff  to  prove  his 
case  to  the  aatisf  action  of  the  jury  by  a  clear  pre- 
ponderance of  the  evidence,  aid  not  render  the 
charge  erroneous  aa  requiting  of  bim  too  high 
a  degree  of  proof. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  88  703-717;  Dec.  Dig.  §  295.*] 

2.  Trial  (I  193*)— Instructions— Faotb. 

The  trial  Judge  is  entitled  to  charge  the  law 
applicable  to  any  facta  proven,  and  a  statement 
of  lacts  admitted  or  not  contested  is  not  a  charge 
on  the  facts. 

[Ed.  Note.— For  other  cases,  see  TriaL  CenL 
Dig.  §§  436-438;  Dec  Dig.  {  193.*] 

3.  Teial  (I  373*)— Telal  bt  Coubt— Special 
Issues— Submission  to  Juby— Chabqk. 

Under  Code  Civ.  Proc.  1912,  S  312,  provid- 
ing that  the  findings  of  fact  on  the  issues  sub- 
mitted to  a  jury  in  an  equity  suit  shall  be  con- 
clusive, except  that  the  presiding  judge  may 
grant  new  trials  therein  according  to  the  prac- 
tice in  other  jury  trials,  it  is  not  error  for  the 
court,  ID  submitting  special  issues  to  a  jury  in 
a  suit  for  specific  performance,  to  charge  that  the 
jury's  fibdings  are  not  binding  on  the  court. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  883;  Dec  Dig[  S  373.*] 

4.  Appeal  and  Ebbob  (S  502*)— Motion  fob 
New  Tbial—G bounds. 

Where  the  case  on  appeal  stated  chat  a  mo- 
tion for  new  trial  was  made  on  various  grounds, 
without  stating  the  grounds,  exceptions  to  the 
overmling  of  the  motion,  specifying  the  groonda, 
could  not  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Egoi^  Cent  Dig.  fiS  230G-2309;  Dec  Dig.  f 

-  Aiq;>eal  from  Commtm  Fleas  Circuit  Court 
of  Anderson  County ;  S.  W.  O.  Shlpp,  Judge. 

Suit  by  J.  B.  Adger  HuUaly  against  Elli- 
son A.  Bmytii  and  another,  as  ^ecutors,  etc. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Affirmed. 

A-  H.  Dagnall,  of  Anderson,  for  appellant 
T.  F.  Watkins,  of  Anderson,  for  respondents. 

WATTS,  J.  This  was  an  action  for  spe- 
dflc  performance  of  a  contract  The  plaintiff 
alleged  in  his  complaint  that  his  aunt'  had 
promised  to  will  and  devise  all  of  her  prop- 
erty to  him,  provided  be  lived  with  her  and 
managed  her  property  during  her  lifetime, 
and  that  she  endeavored  to  carry  out  her 
agreement  by  making  a  codicil,  but  that  the 
codldl  was  not  legally  execnted,  and  she  died 
without  carrying  out  her  agreement  although 
plaintiff  performed  his  part  of  the  agreement 
Defendants,  by  answer,  denied  the  material 
allegations  of  the  complaint,  and  Interposed 
as  a  defense  the  statute  of  frauds,  and  that 
If  there  was  any  such  contract  as  alleged.  It 
was  obtained  by  fraud  and  undue  Influence. 
After  issue  joined,  the  cause  came  on  for  a 
hearing  before  his  honor,  Judge  Prince,  and 


four  issues  were  framed  to  be  submitted  to 
the  Jury  under  rule  28  of  the  circuit  court 
Upon  the  Issues  the  Jury  fonnd  In  favor  of 
the  defendants,  and  a  motion  for  new  trial 
was  made  and  refused,  and  his  honor,  Jnt^e 
Prince,  passed  a  decree  approving  and  con- 
flrming  the  verdict  of  the  Jury,  and  upon  con- 
sideration of  the  whole  case,  In  the  li^t 
of  the  findings  of  fact,  dismissed  the  com- 
plaint After  entry  of  Judgment  plaintiff  ap- 
peals, and  asks  reversal  of  the  same. 

[1]  Exceptions  1,  2,  4,  5,  6,  7,  8,  and  U 
complain  of  error  on  the  part  of  the  circuit 
Judge  In  his  charge  to  the  Jury,  In  that  by  his 
charge  he  required  too  high  a  degree  of  proof 
on  the  plaintiff,  by  requiring  the  plaintiff  to 
prove  his  case  to  the  satisfaction  of  the  jury 
by  a  clear  preponderance  of  the  evidence^ 
An  inspection  of  the  judge's  charge  as  a 
whole  clearly  shows  that  the  Jury  were  in- 
formed that  the  plaintiff  must  make  out  his 
case,  and  establish  it  by  the  greater  weight 
of  the  evidence.  It  Is  tme  that  at  times  he 
told  them  that  It  was  to  be  proven  by  a  clear 
preponderance  of  the  evidence,  but  his  charge 
as  a  whole  could  not  have  conveyed  to  the 
Jury  any  other  inference  than  that  the  plain- 
tiff should  make  out  his  case  by  the  greater 
weight  of  the  evidence,  and  his  charge  suffi- 
ciently explained  and  defined  to  the  jury 
what  he  meant  by  "a  clear  preponderance"  of 
the  evidence  to  the  satisfaction  of  the  jury. 
This  charge  was  not  obnoxious  to  the  cases 
decided  by  this  court  but  Is  In  accordance 
with  the  law,  as  decided  In  McKeegan  v. 
O'Neill,  22  S.  O.  454;  McMUlan  v.  McMillan. 
77  S.  0.  511,  68  S.  E.  431 ;  Folk  v.  Brooks, 

91  S.  C  7,  74  S.  E.  46 ;  Lawson  T.  Southern 
Railway  Company,  91  S.  C.  210,  74  S.  B. 
473 ;  Sullivan  v.  Moore,  92  B.  C.  805,  75  S.  B. 
497.  These  exceptions  are  overruled. 

[2]  Exception  3  imputes  ^ror  on  the  part 
of  his  honor  in  charging  on  the  facts.  We 
fall,  after  a  careful  examination  of  the 
judge's  charge,  to  find  that  he  in  any  manner 
invaded  the  province  of  the  Jury  and  diarged 
on  the  facts  as  complained  of.  The  Judge  has 
a  right  to  charge  the  Jury  what  the  law  is 
applicable  to  any  facts  proven,  and,  further, 
a  statement  by  him  of  what  facta  are  ad- 
mitted or  not  contested  is  not  a  ctiarge  va 
the  facts.   Trapp  v.  Western  Union  TeL  Co., 

92  8.  C.  214,  76  S.  E.  210.  The  judge  did 
not  violate  the  provision  of  the  Gonstltatlon 
and  invade  the  province  of  the  jnry  by  diarg- 
ing  on  the  facts,  and  this  exception  is  ovec^ 
ruled. 

[S]  The  ninth,  tenth,  and  twelfth  exoeptloiis 
impute  error  in  the  Judge  In  idiarglng  the 
jury  that  their  findings  In  the  case  were  no£ 
binding  on  the  court,  and  In  not  granting  a 
new  trial.  These  exceptions  are  overruled. 
Section  312,  vol.  11,  Code  of  Laws  1912, 
says;  "The  findings  of  fact  upon  such  Issues 
by  the  jury  shall  be  condnstve  of  the  same: 
Provided,  that  the  presiding  judge  may  grant 
new  trials  therein,  according  to  the  practice 


*For  other  oum  see  suae  topla  and  seotlon  NXWBBR  In  Deo.  Dig.  A  Am.  Dig.  Kay>Ma  BvIm  *  Bap'r  IndesM 
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tai  other  pay  trlalB.**  This  clearly  shows  that 
his  htmor  was  not  bound  by  these  findings  to 
snch  an  extent  that  he  ma  comiieUed  to  ac- 
cept them  and  make  up  his  decree  upon  these 
findings.  He  conld  set  the  Terdict  adde  and 
order  a  new  trial.  If  be  saw  flt»  or  accept 
them,  as  lie  did  here^  and  conflim  and  ap- 
prove than.  While  it  is  the  bettor  practice 
for  the  Jndge,  when  any  Issne  Is  submitted 
to  a  lory,  to-determlne  not  to  t^  them,  he 
Is  not  bonnd  by  their  Terdict,  yet  it  is  not 
reversible  error  to  do  so,  as  In  most  cases  he 
is  clothed  with  the  power  of  setting  ttOx 
verdict  aside  and  granting  a  new  trlaL  We 
do  not  think  the  plaintiff  was  in  any  manner 
prejndloed  hy  this  statement  of  his  honor. 

[4]  The  eleventh  and  twdfUi  exeepttons  al- 
lege error  in  rtfostng  motion  for  a  new  trial, 
on  the  gromids  which  ai^iear  tot  the  first 
time  In  these  exceptions.  The  case  says:  "A 
motion  was  made  for  a  new  trial  xnpon  vari- 
ous gronndfl^';  none  of  the  grounds  were 
made  or  stated  before  the  circuit  judga 
These  exertions  are  too  indefinite  to  be  con- 
sidered. Fowler  T.  Harrison,  64  S.  a  811. 
42  8.  B.  ISO;  Glover  v.  Telegraph  Ca,  78  8. 
C.  SOS,  SO  8.  B.  B2B;  Lorlck  ft  Lowranoe  v. 
Caldwtil,  85  &  O.  04,  87  8.  B.  143. 

But  we  have  examined  ttie  whole  record 
and  considered  all  of  the  exceptlcms  and  al- 
leged errors  on  the  part  of  his  honor,  and 
we  nowhere  find  any  errors  tliat  would  justi- 
fy us  In  sustaining  Uie  appeal.  All  excep- 
tions are  overruled. 

Judgment  affirmed. 

OABY,  G.  J.,  and  HYDBIGE  and  FRASEB, 
J  J.,  concur. 


PAKBISH  V.  TOWN  OF  TORKVILLB. 

(Supreme  Court  of  South  Carolina.  Oct.  0, 

1913.) 

1.  Municipal  Oobpobauohs  <|  TCS*)— Ao- 
tions—toets. 

An  action  for  tort  win  not  lie  agalDst  a  mu- 
nicipal corjMration,  unless  It  U  made  liable  by 
statute;  such  a  corporation  being  merely  an  arm 
of  the  state. 

[Ed.  Note.— For  other  cases,  see  Munldpal 
Corporations,  Cent  Dig.  |  16^;  Dec.  Dig.  | 
728.*1 

2.  BMiireKT  DoitAiir  ffl  2*)— "Takiwg  or  Pbi- 
VATC  Peopbety"— What  Conbhtotbs. 

Where  a  iQun{cii)al  corporation  emptied 
sewage  into  a  stream  flowing  through  plain- 
tltTs  land,  thus  injuring  her  property,  there  was 
"a  taking  of  private  property"  for  public  use 
within  the  purview  of  the  Constitution,  guar- 
anteeiug  that  private  property  shall  not  be  tak- 
en for  public  use  without  just  compensation. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  3-12;  Dec  Dig.  S  2.* 

For  otiier  definitions,  see  Words  and  Phraaea, 
Tol.  8,  pp.  68S2-6880:  vol.  8,  p.  7813.] 

3.  EMxmnT  DovAZH  ^  60*)— Biokt  of  Cor- 

DXMNATJON. 

As  the  Constitution  prohibits  the  taking  of 
private  property  for  a  public  use  without  juat 
compensatlMi,  the  grandng  by  the  Legislature  of 
the  right  to  condemn  private  property  imposes 


upon  the  condemning  corporation  the  correls^ 

tive  duty  of  making  just  compensation. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  (8  171-179 ;  Dec  Dig.  S  60.*1 

4.  Eminent  Domain  (S  167*)— CoirnmcwATiOH 
—Assessment  or  Dahaqes. 

Ab  condemnation  of  land  by  a  municipality 
Is  of  statutory  origin,  the  method  prescribed  by 
Civ.  Code  1912,  8  3023,  by  which  the  amount 
of  compensation  Is  to  be  determined  by  arbitra- 
tors apiwinted  by  tba  corporation  and  the  land- 
owner, is  exduuve;  there  being  no  common- 
law  action. 

[Ed.  Note^For  other  cases,  see  Bminent  Do- 
main, Cent.  Dig.  H  4B1-4B6;  Dec.  Dig.  | 
167.*] 

5.  IQuiinsnT  Doxazn  d  260*)— IiisTmmoir  or 

CONDBHNATIOn  PBOCBEniNGS. 

As  the  remedy  of  condemnation  ia  for  the 
benefit,  not  only  of  the  condemning  corporation, 
but  of  the  owner,  a  landowner  whose  property  is 
taken  by  a  municipality  as  a  dumping  luace  for 
sewage  may,  if  the  right  to  compensation  la  not 
denied,  institute  condemnation  proceedings,  for 
the  assessment  of  his  damage,  by  mandamus  for 
the  appointment  of  arbitrators  to  assess  the 
same. 

[Ed.  Note.— For  other  cases,  see  Bminent  Do- 
main, Cent.  Dig.  H  698,  600;  Dee.  Dig.  f  260.*] 

6.  MAKnAvuB  (I  7S*)-^coFn  or  Makuaicus. 

The  institaaon  by  a  municipally  of  pro- 
ceeding to  ascertain  the  amount  ot  compensation 
due  in  a  condemnation  case  is  a  plain  ministerial 
duty,  and  can  be  enforced  by  mandamus. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  il  110,  m  144-140;  Dec.  Dig.  | 
73.*] 

7.  Eminent  Domain  (!  266*)— Taehto  or 

Pbopebtt— Denial  of  Right  to  Comfen- 

SATION— REUEDT  of  OWNEB. 

Where  a  municipality  which  has  taken  pri- 
vate propoty  for  public  use,  denies  the  owner's 

right  to  compensaaon,  the  owner  may  bring  an 
action  in  eqaity  to  ascertain  his  right  to  compen- 
sation because  Civ.  Code  1912,  J  3023.  which 
provides  that  the  amount  of  compensation  in 
condemnation  proceedings  is  to  be  determined 
by  arbitrators  appointed  by  the  municipality  and 
the  landowner,  does  not  provide  any  method  for 
determining  the  right  to  compensation  when  it 
is  contested. 

[Ed.  Note.— For  other  cases,  see  Bminent  Do- 
main.  Cent  Dig.  H  604-606, 702,  703, 705;  Da& 
DlgTl  266.*]  "™™~* 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County ;  Thos.  S.  Sease.  Judge. 

"To  he  oflSdally  reported." 

Action  by  Laura  E.  Parrlsh  against  the 
Town  of  YorkTllle.  EYom  a  Judgment  sus- 
taining a  demurrer  to  the  complaint,  plain- 
tiff appeals.  Beversed. 

Marlon  ft  Marion,  of  Chester,  and  Thos.  F. 
McDow,  of  Torkville,  for  appellant  W.  W. 
Lewis,  of  YorkTllle,  for  respondent 

HYDRICE.  J.  Plaintiff  attempted  to  set 
up  two  causes  of  action  In  her  complaint 
Divested  of  unnecessary  verbiage,  the  mate- 
rial allegations  of  the  first  cause  of  action 
are:  That  since  the  year  1008  the  defend- 
ant has  emptied  the  sewerage  of  the  town 
of  Yorkvllle  into  a  stream  which  flows 
through  plaintUTs  land,  thereby  polluting 
the  waters  thereof  to  her  Injury  and  dam- 
age; that  said  use  of  her  property  was  be- 
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iron  vithont  notice  to  her,  and  without  her 
consent,  and  without  acquiring  the  right 
thereto,  or  naUng  compensation  therefor.  Id 
the  manner  presorlbed  by  law,  and  that  it 
has  been  continued  against  her  protest;  that 
defendant  has  refused  her  demand  for  com- 
pensation, and  denies  her  right  thereto;  that 
such  use  of  her  property  Is  a  taking  thereof 
for  a  public  parpose,  without  compensation, 
and  without  due  process  of  law,  and  she  is 
thereby  denied  the  equal  protection  of  the 
law,  contrary  to  the  guaranties  of  both  the 
state  and  federal  Constitutions.  The  allega- 
tions of  the  second  cause  of  action  are  such 
as  are  usual  and  appropriate  to  an  action 
against  a  municipal  corporation  for  damages 
for  tort  under  the  statute.  CItU  Code  1912, 
i  3063. 

The  grounds  of  demurrer  to  the  first  cause 
of  action  are:  (1)  That  an  action  for  dam- 
ages for  tort  cannot  be  maintained  against 
a  municipal  con>oratlon,  in  the  absence  of 
legislative  authority,  and  there  Is  no  such 
authority  to  bring  tliis  action;  (2)  that  plain- 
UfC  has  a  remedy  by  condemnation,  which 
Is  ezclnslTe.  The  first  ground  was  also  In- 
terposed to  the  second  cause  of  action.  The 
court  sustained  the  demurrer  to  both  causes 
of  action  and  dismissed  the  complaint 

[1]  It  has  twen  settled  by  a  long  line  ot 
decisions  In  this  court  that  an  action  for 
damages  for  tort  will  not  lie  against  a  mu- 
nicipal corporation,  unless  the  corporation 
Is  made  liable  by  statute,  because  such  cor- 
poration is  merely  an  agent  of  the  state  for 
goremmental  purposea  Young  r.  Commis- 
sioners, 2  Nott  ft  McC.  687;  White  r.  Char- 
leston, 2  Hill.  676;  Coleman  t.  Chester,  14 
8.  C.  291;  Black  r.  Columbia.  19  S.  C.  412, 
46  Am.  Rep.  788;  Toung  t.  Charleston,  20 
S.  C.  118.  47  Am.  Rep.  827;  Acker  t.  Ander- 
son County,  20  S.  G.  408;  Chick  v.  Newber- 
ry, 27  S.  C.  419.  8  S.  E.  787;  Hill  v.  Laurens 
County.  84  8.  0.  145.  13  S.  E.  318;  Dunn  T. 
Barnwell,  43  8.  C.  401,  21  S.  B.  315,  49  Am. 
St.  Rep.  843;  Parks  t.  GreeuTille,  44  S.  G. 
170,  21  S.  E.  640;  Hatheny  t.  Alkoi,  68  8. 
C.  163,  47  8.  E.  56;  Bramlett  t.  Laurens, 
58  8.  a  60,  36  S.  E.  444;  Bryant  t.  aty 
Council,  70  8.  C.  140.  49  8.  E.  229;  Irrlne  t. 
Greenwood,  898.aai6,  728.E.228,86 
L.  R.  A.  (N.  8.)  363. 

it,  S]  It  is  not,  and  cannot  be,  disputed 
that  plaintiff  has  been  deprived  of  hw  prop> 
erty;  that  It  has  berai  taken  by  defendant 
for  ft  public  purpose  within  the  meaning 
of  the  constitutional  guaranty  that  private 
propwty  shall  not  be  taken  for  a  public  pur- 
pose without  Just  compensation.  Matheny  t. 
Aiken,  68  S.  G.  170.  47  S.  B.  66»  and  eases 
dted.  The  question  of  vital  Interest  to  the 
plaintiff,  then.  Is,  Has  she  any  remedy  for 
the  Injury  which  she  has  admittedly  sua- 
talned?  We  think  she  has.  As  the  Consti- 
tution forbids  the  taking  of  private  property 
for  a  public  use  without  Just  compensation, 
the  grant  by  the  L^latnre  of  the  rl^t 
to  condemn  private  property  for  such  pur- 


poses Imposes  upon  the  condemning  corpo- 
ration the  correlative  duty  to  make  Just 
compensation  for  property  so  taken.  Bram- 
lett V.  Laurens,  68  S.  C.  60,  36  S.  E.  444. 

[4]  As  condemnation  of  lands  for  such 
purposes  Is  statutory  in  Its  origin,  and  was 
unknown  to  the  common  law,  there  is  no 
common-law  action  appropriate  to  the  as- 
sessment of  compensation  In  such  cases. 
Hence  the  statutes  which  confer  the  right 
to  condenm  usually  provide  a  method  of  as- 
certaining the  compensation,  and  this  court 
has  uniformly  held  that,  when  the  statute 
provides  a  method,  it  Is  excloslTe;  the  In- 
tention being  that  the  remedy  shall  be  sim- 
ple, InexpCTsive,  and  expeditions.  See  casea 
dted  below. 

Turning  to  the  statutes  (Acta  of  1002,  23 
Stat  1040;  CivU  Code  1912,  S  8028),  we 
find  that  the  act  which  conferred  upon  mu- 
nicipal corporations  the  power  to  condenm 
lands  and  streams  for  the  parpose  of  dis- 
charging sewerage  provides  that  the  com- 
pensation therefor  shall  be  ascertained  as 
follows:  The  corporation  shall  appoint  one 
arbitrator,  the  landownw  one,  and  these 
two  a  third,  and  the  Uiree  diall  constttote  a 
board  which  shall  ascertain  the  compensa- 
tion and  render  Its  decision  in  writing,  which 
shall  be  filed  in  the  office  of  the  clerk  of 
the  circuit  court  From  the  award  either 
party  may  appeal  to  the  circuit  court,  where 
the  question  of  con^iensatlon  aball  tw  sub- 
mitted to  a  Jury  In  open  court 

[E,  6]  Ai^wUant  oontaids,  howew,  that 
the  statute  anthtn^ses  the  oorporatiou  only 
to  institute  condemuatifm  proceedings.  We 
do  not  concede  the  correctness  of  that  prop- 
osition. The  rights  and  duties  of  the  mn- 
nidpality  and  of  the  landowner  are  recipro- 
cal and  correlative  under  the  statute.  It 
was  Intended  fer  the  benefit  of  both.  We 
see  no  reason  vthy  either  may  not  Invoke 
the  rights  and  remedies  provided  by  It 
There  ie  no  material  ^flerence  between  this 
statute  and  section  80  of  the  charter  of  the 
city  of  Greenville  (which  is  quoted  in  full  In 
Water  Co.  v.  GreenvlUe,  63  &  G.  86,  80  8. 
E.  689),  under  which  it  was  held  that  the 
landowner  sustaining  .damages  could,  by 
mandamus,  compel  the  appointment  of  an 
arbitrator,  who  should  be  one  of  a  board 
of  three  to  assess  damages,  as  in  seeUon 
8023,  supra,  under  which  the  appointment 
of  the  arbitrator  la  the  Initial  stcv  in  the 
proceedings.  If  the  court  can  compel  the 
appointment  of  an  arbitrator,  we  see  no  rea- 
son why  it  may  not  compel  the  Institution 
of  condemnation  proceedings,  because.  If  the 
right  to  compensation  is  conceded  or  has 
been  determined,  Qie  Institution  of  proceed- 
ings to  ascertain  the  amount  of  compensa- 
tion la  a  plain  ministerial  duty.  Garraux 
V.  Greenville,  58  S.  a  576,  81  a  E.  697;  Gib- 
son T.  Greenville,  64  S.  G.  466,  42  8.  B.  20a 
We  conclude,  therefore,  that  pi«<T*<**f  has 
a  remedy  by  condemnation  under  tiie  atat- 
ute.    It;  therefore,  becomes  unnecessary  to 
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conadder  tha  qveBthm  vbetber,  In  the  ab- 
sence of  a  remedy  by  condemnation,  plain- 
tlfl  would  hare  a  cause  of  action  nndw  sec- 
tion 3063,  Bopra. 

[7]  Bnt  the  statute  provldefl  only  for  as- 
certalniDs  tbe  amount  of  compensation.  It 
does  not  provide  a  method  for  determining 
the  right  to  compensation,  Then  the  right 
thereto  Is  denied.  In  Water  Co.  t.  Nona- 
maker,  78  S.  C.  SSO,  68  a  B.  996.  the  court 
said:  "When  the  right  to  institute  condem- 
nation proceedings  is  contested,  the  proper 
ranedy  Is  to  bring  an  action  In  the  court 
«f  onnmon  pleas  In  order  that  the  court  may, 
In  the  exercise  of  Its  diancery  powers,  de- 
termine such  right  Railway  r.  Bldlehuber, 
88  S.  C.  308,  17  S.  B.  24;  Cureton  t.  BaU- 
way,  09  8.  a  871  187  S.  EL  914];  Ql0T«r  T. 
Bemley,  68  8.  0.  62,  89  &  B.  780;  Bailroad 
T.  Burton,  63  S.  O.  848,  41  8.  B.  451;  BUey 
T.  Union  8tation  Co.,  67  8.  a  84  [46  8.  E. 
149];  Hallway  v.  Beynolds,  69  S.  a  481,  48 
S.  B.  476."  To  thm  may  be  added  Leltzsey 
T.  Water  Co.,  47  8.  a  484,  25  8.  B.  744,  34 
L.  R.  A.  216;  Gamux  t.  OreaivlUe,  63  S. 
C.  676,  81  8.  B.  097;  South  Oarolina  &  W. 
Ry.  T.  Ellen,  95  S.  O.  68,  78  S.  E.  963;  Groce 
T.  OraenTlUe,  etc.,  Ry.  Oo.,  94  8.  a  109,  78 
8.  E.  888. 

The  plaintiff  alleges.  In  her  first  cause  of 
action,  that  her  right  to  compensation  Is 
denied,  imd  that  allegation  Is  admitted  by 
the  denmrrer.  Therefore,  under  the  author- 
ities above  tdted,  she  stated  a  cause  of  ac- 
tion to  have  her  rlgbt  to  compensation  de- 
termined by  die  court,  and  the  court  erred, 
therefore,  in  sustainiiv  the  demurrer  to  that 
cause  of  action. 

This  case  differs  from  the  case  of  Ifatheny 
T.  Aiken,  supra.  The  complaint  in  that  case, 
which  was  held  Insufficient  on  demurrer,  did 
not  allege  tiiat  plaintiff's  right  to  compensa- 
tion was  denied,  and  the  omission  of  that 
allegation  was  made  a  ground  of  the  decl- 
rion,  as  it  was  In  Olover  t.  Remley,  62  S. 
G.  02.  39  S.  B.  780. 

Reversed. 


GARY.  C.  J, 
JJ.,  concur. 


and  WAITTS  and  FRASBR, 


CITIZENS'  SAVINGS  BANK  v.  BPIRD 
et  al. 

(Supreme  Conrt  of  South  Carolina.    Oct  10, 

1013.) 

Plbadiko  (I  05*)— Amendkkni  of  Dtpbcts. 

Under  Code  Civ.  Proc.  1912,  {  220,  provid- 
ing that  no  variance  between  tbe  pleading  and 
ttie  proof  shall  be  deemed  matenal  unless  It 
shall  have  actually  misled  the  adverse  party, 
that  if  a  party  has  been  eo  misled  that  fact  ahail 
be  proved,  and  that  the  court  may  order  the 
pleading  to  be  amended  upon  each  terms  as 
shall  be  Just,  section  221  providing  that  where 
the  varianM  Is  not  material,  the  court  may  di- 
rect tbe  foot  to  be  found  according  to  the  evi- 
deuce^r  order  an  inmiediate  amendment,  sec- 
tion 222  providing  that  where  the  all^tlon  of 


the  cause  of  action  or  defense  Is  not  proved  In 
its  entire  scope,  ttiis  shall  i>e  deemed  a  failure 
of  proof,  section  224  providing  that  the  court 
before  or  after  judgment  may  amend  any  plead- 
ing, process,  or  proceeding  by  adding  or  striking 
out  the  name  of  any  party,  by  correcting  a 
mistake  In  the  name  of  a  party,  etc.,  and  section 
2£7  providing  that  the  court  shall  disregard  any 
error  In  tbe  pleadings  or  proceedings  not  affect- 
ing the  substaQtial  rights  of  the  adverse  party, 
where  an  action  on  a  note  formerly  held  by  the 
C.  Savings  Bank,  all  of  whose  assets  were  tak- 
en over  by  a  trust  company,  which  then  changed 
its  name  to  tbe  C.  Trust  ft  Sarings  Bank,  was 
brought  in  tbe  name  of  the  0.  Savings  Bank, 
plaintiff,  on  defendants'  motion  for  a  nonsuit 
because  of  the  variance,  should  have  been  per- 
mitted to  amend  by  changing  the  name  of  tbe 
plaintiff  to  the  C.  Trust  &  Savings  Bank,  es- 
pecially where,  instead  of  proving  tliat  they 
had  been  misled,  defendants  did  not  even  allege 
tiiat  they  were  misled. 

[Ed.  Note^For  other  case&  see  Plnidlng, 
Cent  Dig.  |  196;  Dec  Dig.  f  96.*] 

Watts,  J.,  dissenting. 

Appeal  from  Common  Fleas  Circuit  Court 
of  Lexington  County ;  I.  W.  Bowman,  Judge. 

"To  be  officially  reported." 

Action  by  the  Citizens'  Savings  Bank 
against  D.  F.  Efird  and  otbws.  From  a 
judgment  of  nonsuit,  plaintiff  appeals.  Re- 
versed. 

J.  B.  Wingard,  of  Lexington,  for  appellant 
Eflrd  ft  Dreber  and  Thurmond,  Tlmmerman 
ft  Callison,  all  of  Lexington,  for  respondents. 

HTDRICK,  J.  Under  date  of  February  6, 
1907,  tbe  defendants  made  and  delivered  to 
McLaughlin  Bros,  their  Joint  and  several 
note,  payable  to  tbelr  order  one  year  after 
date.  On  December  6,  1907,  the  payees  dis- 
counted said  note  at  the  Citizens'  Savings 
Bank,  of  Columtms,  Ohio.  Thereafter,  on 
October  30,  1909,  tbe  Ohio  Trust  Company, 
being  tbe  owner  of  the  entire  capital  stock 
of  tbe  Citizens'  Savings  Bank,  took  over  all 
the  assets  of  the  bank,  including  said  note, 
and  on  that  day  the  stockholders  of  the  Ohio 
Trust  Company  changed  its  corporate  name 
to  tbe  Citizens'  Trust  &  Savings  Bank. 
Thereafter  this  action  was  brought  on  said 
note  in  tbe  name  of  Citizens'  Savings  Bank, 
and  It  is  alleged  in  the  complaint  that  said 
bank  Is  the  owner  and  bolder  of  said  note. 
That  allegation  is,  among  others,  denied  by 
the  defendants.  When  tbe  facts  above  stated 
came  out  In  the  evidence  introduced  by  plain- 
tiff at  the  trial,  the  defendants  moved  for  a 
nonsuit,  on  the  ground  that  there  was  a  fatal 
variance  between  tbe  allegation  and  proof  as 
to  the  ownership  of  the  note  sued  on.  The 
plalntifTs  attorney  moved  for  leave  to  amend 
by  changing  the  name  of  tbe  plaintiff  from 
Citizens*  Savings  Bank  to  the  Citizens*  rust 
ft  Savings  Bank,  so  as  to  make  the  allegation 
conform  to  the  evidence.  The  court  refused 
the  motion  and  granted  a  nonsuit 

The  Code  of  Procedure  was  adopted  for 
tbe  purpose  of  getting  the  courts  away  from 
tbe  technicalities  of  common-law  pleading 
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and  practice,  under  the  rules  of  which  the 
utmost  precision  was  required,  and  the  most 
intricate  distinctions  were  drawn,  which  too 
frequently  sacrificed  substance  to  form  and 
defeated  substantial  Justice.  Hence  the  Code 
has  made  liberal  provisions  with  respect  tp 
allowing  amendments,  and  the  Legislature 
has  declared  that  the  Code  must  be  liberally 
construed,  with  the  view  to  the  doing  of  sub- 
stantial Justice.  In  the  chapter  which  deals 
with  "Mistakes  in  Pleadings  and  Amend- 
ments," we  find  section  220,  which  reads: 
"No  variance  between  the  allegation  in  a 
pleading  and  the  proof  shall  be  de^ed  ma- 
terial unless  it  have  actually  misled  the  ad- 
verse party,  to  his  prejudice,  In  maintaining 
his  action  or  defense,  upon  the  merits.  When- 
ever it  shall  be  alleged  that  a  party  has  been 
80  misled,  that  fact  shall  be  proved  to  the 
satisfaction  of  the  court,  and  in  what  re- 
spect he  has  been  misled;  and  thereupon 
the  court  may  order  the  pleading  to  be 
amended,  upon  such  terms  as  shall  be  Just^ 

Section  221  provides  that,  where  the  vari- 
ance is  not  material,  the  court  may  direct 
the  fact  to  be  found  according  to  the  evi- 
dence, or  order  an  immediate  amendment 

Section  222  provides  that,  where  the  alle- 
gation of  the  cause  of  action  or  defense  is 
not  proved,  not  in  some  particular  or  particu- 
lars only,  but  In  its  entire  scope  and  mean- 
ing, it  shall  not  be  deemed  a  case  of  rarl- 
ance  within  Bectloiis  220  and  2ia,  tnit  a  fiUI- 
ure  of  proof. 

Hectlon  224  proTlOes:  "The  oonrt  may,  be- 
fore .or  after  Judgment,  In  fartherance  of 
Justice,  and  on  aneh  terms  aa  may  be  proper, 
amend  any  pleading,  process,  or  ^oceedlng, 
by  adding  or  strikliv  oat  the  name  of  any 
party;  or  by  correcting  a  mistake  in  the 
name  of  a  party,  or  a  mistake  In  any  other 
respect;  or  by  Inserting  other  all^tlons 
material  to  ttie  case;  or,  when  the  amend- 
ment does  not  change  substantially  the  claim 
or  defense,  by  conforming  the  pleading  or 
ivoceedlng  to  the  focta  proved." 

Section  227  reads:  "The  court  shall,  in  ev- 
ery stage  of  action,  disregard  any  error  or 
defect  in  the  pleadings  or  proceedings,  which 
shall  not  affect  the  substantial  rights  of  the 
adverse  party;  and  no  Judgment  shall  be 
reversed  or  alfected  by  reason  of  sneh  error 
or  defect" 

The  fticts  and  drcumstancee  warrant  no 
other  conclusion  than  that  the  action  was 
brought  in  the  name  of  Citizens'  Savings 
Bank  through  mistake.  It  Is  equally  clear 
that  defendants  have  not  been  misled  there- 
by to  their  prejudice  in  maintaining  their 
defense  on  the  merits.  At  any  rate,  they 
have  not  even  alleged  that  they  have  been  so 
misled,  to  say  nothing  of  their  failure  to 
even  attempt  to  comply  with  the  require- 
ment of  section  220  by  proving  to  the  satis- 
faction of  the  court  wherein  they  have  been 
misled. 

In  Boondtree  t.  Bailway,  72  S.  U  477,  52 


8.  E.  231,  Mr.  Chief  Justice  Gary,  delivering 
the  opinion  of  the  court,  quotes  with  ap- 
proval from  Ahrens  v.  Bank,  8  S.  C.  410,  as 
follows  (the  section  numbers  in  the  quota- 
tion being  dianged  to  correeoxHid  with  the 
numbers  of  the  same  aectiona  in  the  Code  of 
1912) :  "Under  section  220,  no  variance  is  to 
be  regarded  as  material  unleas  It  has  actual- 
ly misled  the  party,  and  in  that  case  his  rem- 
edy Is  to  satisfy  the  court  immediately,  by 
proof  by  affidavit,  that  he  has  been  so  mis- 
led. The  effect  of  snch  proof  la  not  to  pre- 
vent the  court  from  allowing  an  amendment 
to  such  case,  but  to  entitle  the  party  preju- 
diced by  sndi  amendmmt  tither  time,  or 
such  other  compensatory  terms  and  condi- 
tions as  may  be  reasonable.  The  object  of 
the  Code  is  to  secure  to  parties,  acting  In 
good  faith,  the  fullest  rl^t  to  rectt^,  by 
amendment,  any  defect  In  pleading  the  re- 
sult of  misapprehension.  Inadvertence,  or  ac- 
cident, but  at  the  same  time  to  protect,  as 
far  as  possible,  the  substantial  rights  of  the 
party  prejudiced  by  such  amendment  If 
the  party  prejudiced  by  such  variance  does 
not  take  advantage  the  remedy  afforded 
by  section  220,  then,  under  section  221,  it  is 
the  duty  of  the  court  to  disregard  the  vari- 
ance as  Immaterial,  and  either  to  order  an 
Immediate  amoidment;  or  to  direct  Oie  fiict 
to  be  fonnd  according  to  tiie  evidence.  Sec- 
tion 222  was  intoided  to  guard  against  the 
arollcatlon  of  sections  220  and  221  to  cases 
whldi  are  not;  properly  qteaUng,  cases  of 
variance,  but  where  the  party  haa  prored,  on 
the  trial,  a  state  of  facts  foreign  to  the  alle- 
gations of  the  pleadings^  and  havliv  the  ef- 
fect to  leave  the  facts  alleged  In  tike  plead- 
ings unproved  In  their  'entire  scope  and  mean- 
ings* It  is  obvious  tiiat  variances,  Involving 
nothing  more  than  technical  differences  be- 
tween the  all^tlona  and  proofs,  can  only  be 
made  material  In  the  mode  pointed  out  In 
section  220.  •  «  •  Under  the  foregoing 
proTislona  of  the  Code  (220  and  221J,  a  mo- 
tion for  a  nonsuit  is  not  the  proper  mode  of 
taking  advantage  of  any  variance  that  might 
have  occurred;  nor  can  this  court  set  aside 
the  Ja<Upnent,  If  sustained  by  the  luroots,  on 
the  ground  of  any  such  variance,  in  view  of 
the  provisions  of  the  Code  In  qnestton.** 

In  Bull  r.  Lambson,  6  S.  G.  288,  the  syl- 
labus reads:  **In  an  action  against  two  as 
copartners,  the  court  may,  at  the  close  of 
plaintiff's  case,  and  after  motion  for  nonsuit, 
on  the  ground  that  neither  a  copartnership 
nor  other  Joint  liability  had  been  shown,  al- 
low the  plaintiff,  under  section  296  (224. 
supra)  of  the  Code,  to  amend  by  striking  out 
the  name  of  one  defendant  and  proceeding 
against  the  other  individually." 

In  Coleman  v.  Heller,  13  S.  &  ^1,  the  ac- 
tion was  brought  in  the  name  of  Geo.  H. 
Coleman  on  certain  school  certificates,  and 
it  was  alleged  that  he  was  the  owner  of  than. 
At  the  trial  it  appeared  from  the  plaintUTs 
0W&  testimony  that  the  certiflcatea  belonged 
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to  bis  wife,  8.  A.  Ct^eman.  Tberenpon  ttie 
defendant  moved  for  a  nonsuit,  as  was  done 
in  tbe  jiresent  case.  The  court  refused  the 
motion,  and  granted  an  order,  moved  for  by 
tbe  plaintiff,  to  substitute  his  wife,  S.  A. 
Col^an,  in  his  place  on  the  record  as  plain- 
ticr.  The  defendant's  attorneys  then  moved 
for  time  to  prepare  their  defense  to  the  action 
of  S.  A.  Coleman^  alleging  that  they  could 
not  make  their  defense  to  that  action  without 
an  opportunity  for  preparation.  Tbe  court 
refused  tbelr  motion*  and  held  that  they 
could  set  op  the  same  defense  to  the  action 
of  S.  A.  Coleman  which  tbey  had  proposed 
to  set  np  against  that  of  Geo.  H.  Coleman. 
On  appeal  fiom  judgment  Cor  8.  A.  Coleman, 
this  court,  In  construing  tbe  sectlona  of  tbe 
Code  above  cited,  held:  "It  was  In  the 
discretion  of  the  trial  Judge,  at  tbe  txial  In 
fortheronce  of  justice,  to  grant  an  order 
sMklng  out  ttie  name  of  one  'person  and 
inserting  that  of  uiotber  as  lO^tlfl.'*  On 
page  496  of  13  S.  C  tbe  court  said:  "In  tbe 
case  of  Jennings  t.  Springs,  Bailey,  Eq.  181, 
Chancellor  De  Bauasure  had  granted  an 
orAer  pormlttlng  tbe  oomplalnaitt,  Jennings, 


to  amoid  bis  bill  by  substituting  tbe  names 
of  the  execatoTB  of  Pressly  for  bis  own;  tbe 
bill  having  been  filed  bj  him  as  tbelr  agent, 
and  his  own  name  erroneously  Inserted.  Ap> 
peal  was  takoi,  and  tlie  Court  of  Appeals 
beld  Oiat  It  was  within  the  dlscretloa  of  tbe 
court  to  permit  a  UU  to  be  amended  bs  snb- 
stltDtlng  the  name  of  a  new  for  an  original 
complainant,  even  after  answer  filed,  but 
upon  reasonable  tenna."  But  it  was  held,  In 
Colonan  r.  Heller,  that  it  w^  enor  to  re> 
fuse  tbe  motion  of  defendants  attorneys  for 
time  to  prepare  their  defense  to  tbe  action 
of  S.  A.  Coleman,  the  snbstltnted  plaintiff, 
and,  on  that  ground,  a  new  trial  was  granted. 

In  Tarrant  r.  Gittelson.  16  S.  a  231.  the 
second  and  third  syllabi  read:  "(2)  The 
complaint  alleged  that  the  defendant  was  In- 
debted to  plaintiff  in  the  sum  of  flOO  for 
work,  labor,  and  services  done,'  etc.  U^n 
objection  made  by  defendant  to  tbe  introduc- 
tion of  evidence  to  prove  a  special  contract, 
the  trial  Judge  permitted  the  plaintiff  to 
amend  Ids  complaint  so  as  to  allege  a  special 
contract,  and  then  received  the  evidence. 
Held,  that  the  amendment  was  permissible 
under  section  196  (224,  supra)  of  the  God& 
(3)  The  amendment  was  opposed  by  defend- 
ant, but  time  to  answer  was  not  asked  for. 
It  was  within  the  discretion  of  the  drcnit 
Jndge  to  allow  the  trial  to  proceed  on  the 
amended  complaint." 

Tbe  forcing  cases  show  clearly  that  tbe 
court  erred  in  refusing  plaintiff's  motion  to 
amend.  See,  also,  Sibley  v.  Young,  26  S.  C. 
416.  2  S.  E.  314 ;  Moore  v.  Christian,  81  S.  O. 
33S.  9  S.  E.  981 ;  State  v.  Scheper,  83  S.  O. 
676,  11  S.  E.  623,  12  S.  E.  664.  816;  Booth 
T.  Langley.  51  8.  a  412,  29  S.  a  204;  Mew 
v.  B.  Co.,  06  8.  a  eO,  82  a      828;  Adams 


T.  R.  Co.,  68  8.  a  409,  47  S.  E.  693;  Sevier  v. 
R.  Co.,  82  S.  C.  3U,  64  S.  E.  390 ;  Taylor  r.  R 
Co,  81  S.  C.  674,  62  S.  E.  1113 ;  Brown  v.  E. 
Co.,  83  8.  0.  667,  66  S.  B.  1102;  Selgler  T. 
B.  Co..  86S.  a845,e7S.B.2M. 
Reversed. 

GART,  C.  J.,  concurs. 

WATTS.  J.  I  dissent,  as  1  ttdnk  Jodg^ 
ment  should  be  affirmed.  . 

FRASER,  J.  I  concur,  in  resnl^  In  the 
opinion  of  Mr.  Justice  HTDBICE. 


BETHEA  et  aL  v.  ALLEN.t 

(SapTune  Oonrt  of  South  CaroUna.    Sept.  80^ 

1913.) 

1.  EviDBiToi  (i  85*)— FoBEion  Laws— Paoor. 

Where  the  law  of  another  state  ia  germane 
to  the  isBue,  it  must  be  proved  as  a  fact. 

[Ed.  Note.— For  other  caiet,  see  Evidence, 
Cent  Dig.  H  80.  M:  Dee.  Dig.  f  85.*] 

2.  QuzETiNO  Title  Q  15*)— Comoir  Souaon 

— ESTOPPKL. 

Where  defendant  in  a  salt  to  quiet  title 
claimed  under  a  deed  to  the  common  source, 
defendant  eonld  not  take  advantage  of  any  de- 
fect in  the  ezecntlon  o^  such  deed. 

[Ed.  Note^FoT  otiier  eases,  see  Qaleting  Ti^ 
fl^  Cent  Dig.  I  47;  Dec  Dig.  1 10.*] 

8.  Appkax.  and  Ebbob  (S  1033*)— Instbito- 

TXOHS— Bl&HT  TO  ALLK&E  EBBOB. 

AppeUant  may  not  allege  error  in  inBtruc- 
tlons  ULVorable  to  aim.  • 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4052-4062;  Dec  Dig-  % 
1083.*] 

4.  EjicrmiiT  (|  16*)— Pboof  or  Tttli— Com- 
mon SOUBCB. 

The  rule  that  plaintiff  in  ejectment  must 
■how  a  complete  and  {lerfect  title  In  himself, 
going  back  to  a  grant  either  actual  or  presum- 
ed, is  subject  to  the  exception  that,  where  both 
parties  claim  from  a  common  scarce,  plaintiff 
need  go  back  no  further  than  such  source,  and, 
having  done  so,  the  question  then  la  which  ct 
the  two  has  the  snperior  title 

[Ed.  Note.— For  other  cases,  see  EJeeement, 
Cent  Dig.  K  69-62 ;  Dec  Dig.  |  15.*] 

5.  LlVB  ElSTATBS  ({  24*)— PATUSNIT— ASSXQR- 
HENT  TO  MOBIOAOEBS. 

Where  life  tenants  mortgaged  the  land  and 
on  paying  the  mortgage  had  it  assigned  to  them, 
the  court  in  an  action  by  the  remainderman 
against  the  grantee  in  fee  of  the  life  tenants, 
properly  refused  to  charge  that  by  such  assign- 
ment tbe  life  tenants  became  mortgagees  In  pos* 
sessioD  for  the  sole  purpose  of  applying  the 
rents  and  profits  of  the  land  to  tbe  payment  of 
the  mortgage,  and  that  such  poesession  could 
never  ripen  into  title  as  against  tbe  claim  of 
the  plaintilf. 

[Ed.  Note.— For  other  eases,  see  Life  Estates, 
Cent  Dig.  St  21,  46,  62 ;  Dec  Dig.  {  24.*} 

Appeal  from  Common  Pleas  Circuit  Court 
of  Dillon  County;  0.  J.  Ramage.  Special 
Judge. 

Action  by  B.  P.  Betbea  and  others  against 
J.  Furman  Allen.  Judgment  for  defendant 
and  plaintiff  Betbea  alone  appeals.  Reversed 
and  remanded. 


•ror  otbsr  eases  ■••  skbm  to^  and  mcUod  HVHBBR  la  Dw.  Dls.  *  Am.  Dig.  K«r-Mc  Ssries  A  SbnTr  ladexM 
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Sellers  ft  Moore,  of  DUlon,  for  appelant 
W.  F.  Stevenson,  of  Cheraw,  for  respondent 

FBASEB,  J.  Parker  BeUiea  and  his  wife 
died,  leaving  a  large  tract  of  land.  In  the 
division  among  tlkelr  cUldren,  lot  No.  4  was 
set  aside  to  Elizabeth  Baxderson.  a  dan^ter. 
Elizabeth  had  no  chUdroi  and  lived  with 
bet  two  sisters,  Laura  Jane  Bethea  and 
Uarla  L.  Bethea,  in  the  family  home  on  lot 
Na  4.  On  the  8tta  day  of  January,  1871, 
Elizabeth  signed  the  following  papa:  "State 
of  Sonth  Carolina,  Conntr  of  Marlon.  Know 
all  men  by  theae  j^esents  that  I,  Elizabeth 
B.  Henderson,  for  and  In  con^daati<»i  of 
the  natoral  live  Od<d  and  affection  I  bear  to 
my  two  sisters,  Lanra  Jane  Bethea  and 
Maria  L.  Bethea,  I  give  at  my  decease  all 
the  real  and  personal  property  that  came  to 
me  fijDm  the  estate  of  the  late  Parker  Bethea 
and  Elizabeth  Bethea,  his  'vrtfe,  and  in  case 
the  said  Laura  Jane  Bethea  and  Maria  L. 
Bethea  die  leaving  no  children;  then  after 
paying  fw  a  set  of  tombstones  to  be  put  to 
my  grave  and  all  other  debts  and  foneral 
expenses,  I  give  Oie  ^ve  described  proper- 
ty to  Boijamln  P.  Betbea,  and  to  his  chil- 
dren at  his  decease  to  have  and  to  bold,  and 
I  bind  each  and  every  one  of  my  htirs  and 
adminiatrators  and  assigns  to  warrant  and 
defend  the  same  with  the  above  described 
jiartieB.  Given  under  my  hand  and  seal  this 
the  eth  day  of  January,  1871.  BUzabetti  E. 
Henderson.  [SeaL]  Witness:  Elmore  Allen. 
O.  W.  MUes." 

On  June  26,  1872,  the  papw  was  probated, 
and  on  June  29,  1872,  it  was  recorded.  On 
the  19th  of  June,  1872,  Elizabeth  died  leaving 
her  Bisters  In  possession.  The  grantees  con- 
veyed this  land  by  deeds  that  purported  to 
carry  a  fee,  and  It  waa  bon^t  by  the  re- 
spondent Both  of  these  sisters  are  now 
dead,  and  Benjamin  P.  Bethea  and  others 
bring  this  suit  to  recover  the  possession  of 
the  land  as  remaindermen.  On  the  10th  of 
April,  1872,  Elizabeth  »ecuted  another  paper 
which  was  construed  to  have  been  a  mort- 
gage of  "all  her  right,  title,  and  interest"  In 
this  land.  Upon  this  mortgage  there  appears 
the  following  indorsement:  "The  within  mort- 
gage paid  In  full  by  Laura  J.  Bethea  and 
Maria  L.  Bethea  and  turned  over  to  them  for 
their  benefit  this  June  3.  1873."  Laura  mar- 
ried Allen ;  Maria  married  Harris. 

The  defendant  denied  plalntHTs  title  and 
claimed  title  In  himself,  set  up  the  bar  of 
the  statute  (10  years)  and  a  presumption  of  a 
grant  (20  years),  and  claimed  to  be  entitled 
to  be  subrogated  to  the  rights  of  the  mort- 
gagee and  claimed  betterments.  The  Jury 
found  for  the  defendant,  and,  from  the  Judg- 
ment entered  thereon,  the  plaintiff  appealed 
upon  six  exceptions. 

[1]  "(1)  This  (sic)  his  honor  erred  in  re- 
fusing plaintiff's  fourth  request  to  charge 
as  follows:  Under  the  statute  of  many  Ju- 
risdictloui  saperiority  of  title  between  con- 


flicting conveyances  Is  made  to  depend  upon 
priority  of  record.  Between  two  deeds  stand- 
ing on  the  same  footing  as  to  recording  th« 
older  will  have  the  preference.  It  b^g  re- 
spectfully submitted  that  the  foregoing  re- 
quest embodies  a  correct  proposition  of  law 
and  that  under  the  testimony  same  was  ap- 
plicable to  this  case."  This  exception  ia 
overruled.  There  was  nothing  in  this  case 
which  called  for  the  charge  as  to  the  law  in 
other  Jurisdictions,  and.  If  there  had  been, 
there  was  nothing  in  the  case  upon  which  the 
charge  eonld  be  based.  If  the  law  in  other 
states  Is  germane  to  the  tasne^  then  these 
laws  must  be  proved,  and  Qiere  was  no  proof 
of  them. 

[2]  Exception  2:  "That  his  honor  erred  in 
charging  the  Jury  that  the  plaintiff  must 
prove  the  delivery  of  the  deed  nnder  which 
plaintiffs  claim  by  ttie  preponderance  of  the 
testimony.  Whereas,  under  all  the  admitted 
flBCts  in  the  case,  he  should  have  chained 
that  there  waa  a  prima  fade  showing  of  de- 
livery and  that  it  was  incumbent  on  defend- 
ant to  prove  nondelivery  of  aaid  deed  by  a 
preponderance  of  testimony." 

Exception  3:  'That  his  honur  erred  In 
diarging  the  jury  that  plaintiffs  must  prove 
deliveE7  of  the  deed  nnder  which  they  claim- 
ed by  a  preponderance  of  the  testimony  in 
that  he  ^nld  liave  held  under  all  the  ad- 
mitted facts  and  circumstances  of  the  case 
that  defendant  was  estopped  from  claiming 
that  there  had  been  no  delivery  of  said  deed 
for  the  reason  that  plaintiff  and  def^dant 
claimed  the  lands  In  dispute  from  a  common 
source,  to  wit  from  Elizabeth  Henderson." 

These  exceptions  are  sustained  for  the 
reason  that  Elizabeth  Henderson  waa  the 
common  source,  as  will  be  seen  under  excep- 
tion 5 ;  and,  as  the  defendant  claimed  under 
this  deed,  he  could  not  take  advantage  of 
a  defect  In  the  execution  of  it 

[S]  Exception  4:  "That  his  honor  erred  in 
charging  the  Jury  the  law  as  to  adverse 
posaesslona  when  In  fact  there  was,  and 
could  be  under  all  the  admitted  facts  and  cir- 
cumstances In  the  case,  no  question  of  ad- 
verse possession,  and  that  such  a  charge 
could  only  have  confused  the  minds  of  the 
Jurors  to  the  prejudice  of  the  plaintiff." 

His  honor  charged  as  follows:  "X  charge 
you  that  there  could  be  no  adverse  holding  or 
possession  sufficient  to  ripen  Into  tiUe  by  the 
heirs  at  law  or  grantees  of  Laura  Allen  and 
Maria  Harris,  if  they  died  without  children, 
even  If  they  undertook  to  convey  the  prem- 
ises In  fee  simple  with  general  warranty 
against  Benjamin  P.  Bethea  and  his  children 
until  both  Maria  and  Laura  had  been  dead 
for  ten  years  or  more."  It  was  undisputed 
that  they  had  no  children  and  the  survivor 
had  not  been  dead  ten  years.  The  charge 
was  wholly  in  favor  of  appellant  and  he 
cannot  complain.  This  exception  Is  over- 
ruled. 

Exception  5:  "That  bla  honra  erred  in 
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refDslng  plalntUfs  motton  for  a  new  trial, 
based  upon  tlie  ground  that  the  verdict  of  the 
Jury  vaa  c&prldons  and  unsupported  by  the 
evidence  In  that  It  appeared  from  the  testi- 
mony and  evidence  that  both  parties  claimed 
from  a  common  sonrce,  to  wit,  Bllaabeth 
Henderson,  and  that  defradant's  predeces- 
•ors  in  title  had  only  a  life  estate,  with  re- 
nuinder  over  to  the  plaintlfls,  and  that  inch 
Ufe  estate  had  terminated,  thns  terminating 
the  right  of  defendant  to  the  possessUm  of 
the  premises  in  qneatlon." 

[4]  This  exception  must  be  sostalned.  In 
the  case  of  KUgore  v.  Eirkland.  69  8.  a 
page  84. 48  8.  B.  page  46,  we  find  the  follow- 
ing: "In  Smythe  v.  Tolbert,  22  8.  Oi  188,  the 
court  says:  "There  is  no  doubt  that,  as  a  gen* 
enl  role,  the  plaintiff.  In  an  action  to  re- 
cover possession  of  real  estate,  on  the  ground 
of  title,  must  show  a  complete  and  perfect 
title  in  Umaelf,  going  back  to  a  grant  eith^ 
actual  or  presumed.'  To  this  rule,  however, 
there  are  several  exceptions,  one  of  which  is 
that,  where  both  parties  claim  from  a  com- 
mon source,  the  plaintiff  need  go  no  further 
back  than  this  source;  and,  having  done  so, 
the  question  then  la:  Which  of  the  two  has 
the  superior  title?  •  •  •  Whether,  then, 
the  general  rule  or  ttn  exceptions  is  to  gov- 
ern, in  any  special  case,  must  depend  upon 
the  fact  whether  or  not  the  parties  daim 
through  a  common  source.  If  they  do  not, 
then  the  plaintiff  must  recover  upon  the 
strength  of  his  own  title  and  not  upon  the 
weakness  of  that  of  his  adversary  and  most 
trace  back  to  a  grant;  if  they  do,  then  the 
plaintiff  may  stop,  in  the  first  instance,  at 
the  title  of  the  common  grantor ;  and  whether 
they  thus  claim  or  not  is  a  Question  of  fact 
(unless  admitted  in  the  pleadings)  for  the 
jury  upon  the  evidence." 

In  this  case  the  plaintiff  claimed  directly 
tinder  the  Elizabeth  Henderson  deed.  He 
procured  successive  conveyances  from  the 
grantees  under  that  and  to  the  defendant 
Plaintiff  had  thereby  made  out  a  prima  fade 
case.  The  defendant  had  the  right  to  show 
that  he  did  not  daim  under  the  Henderson 
deed  or  that  he  had  an  Independent  source 
of  title.  He  made  no  such  proof,  but,  on  the 
contrary,  the  following  appears  in  the  case: 
**Q.  Since  the  death  of  Mrs.  Henderson, 
those  under  whom  you  daim  and  you  have 
used  it  and  claimed  the  whole  of  that  land 
as  your  own  land?  A.  Tes,  sir."  There  was 
undisputed  evidence  that  the  succesidve 
grantors  in  defendant's  dialn  of  title  had 
been  in  possession.  There  was  therefore  no 
evidence  from  which  the  Jury  could  infer 
that  the  defendant  did  not  claim  under  the 
Henderson  deed.  Inasmuch  as  the  defendant 
did  claim  under  the  Henderson  deed,  there 
could  be  no  adverse  holding  nntll  the  death 
of  Mrs.  Lanra  Allen  and  Mrs.  Maria  Harris, 
and  the  survivor  died  in  1900.  The  limita- 
tions were  therefore  unavalUns. 


[I]  Bxceptlon  6:  "Because  his  honor  emd 
in  not  charging  the  Jury  as  requested  by 
plaintiff  that  the  only  effect  of  the  mortgage 
on  the  land  in  dispute  admittedly  given  by 
Laura  Bethea  and  Maria  Bethea  to  Jod  Al- 
len soon  after  the  death  of  Elizabeth  Hen- 
derson, and  its  so-called  assignment  to  them 
by  Joel  Allen  when  paid,  was  to  make  them 
mortgagees  in  possession  for  the  purpose  of 
applying  the  rents  and  profits  of  the  land 
to  the  payment  of  the  mortgage  and  that 
sadi  posaesalon  oonld  never  ripen  Into  title 
as  against  the  claim  of  title  by  the  plaintiff 
and  his  children  under  the  deed  of  Elizabeth 
Henderson  in  qoertlon  In  this  case."  The 
mortgage  was  marked  paid,  and  there  Is  no 
evldoice  that  it  mi  not  paid.  Thla  excep- 
tion Is  orermled. 

The  Jndgnunt  appealed  from  U  reversed 
aa  to  BmJamln  F.  Bethea,  who  alone  ap- 
peals, and  the  case  remanded  for  a  new  trial. 

OABT,  a  J«  and  HXDBIOK  and  WAITS, 
JJ^  concnr. 


OITY  OF  ANDERSON  r.  FANT. 
(Supreme  Court  of  South  Carolina.    Oct  8, 

1.  MunOIPAI.  GOBFOBATIOHB  ({  120*)— OBDI- 
nANCKS— CONSTBUCTION. 

In  construing  a  monidpal  ordinance  the 
court  must  bear  in  mind  the  law  and  policy,  of 
the  state  upon  the  same  subject  and  if  possible 
construe  them  so  that  there  will  be  no  conflict, 
because  the  ordinance  will  be  void  to  the  extent 
of  the  fwnflict 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  M  274r-280;  Dee.  Dig. 

2.  InroxzoATZHe  LzQuosa  9  ISS^  —  Pubuo 

FoLxOT— How  DvntBUINBD. 

In  determining  the  public  policy  of  a  state 
with  reference  to  guilt  in  questions  of  the  sale 
and  purchase  of  mtozicating  liquor,  the  court 
must  accept  tb»  statutes  as  fixing  the  public 
policy.  ■ 

[Ed.  Note^For  other  cases,  see  Intoxicating 
Uqnors,  Cent  Dig.  f  141;  Dec  Dig.  i  1S2.*] 

3.  InroziCATiiTa  LiquoBS  d  132*)  —  Divi- 
sion OF  PowEE— Judicial  Fumotioits. 

In  determining  the  public  policy  of  the  state 
with  reference  to  the  sale  and  purchase  of  in- 
toxicating liquor,  the  courts  have  no  concern 
with  the  reasons  of  the  lawmakers  in  failing  to 
condemn  the  buyer. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
LiqnorB,  Gent.  Dig.  |  141;  Dee.  Dig.  1 182.*] 

4.  Statctes  (i  241*)— CoNSTBUonoiT  IN  Fa- 
voB  or  Detendaitt.  ' 

In  a  criminal  prosecution  there  should  be  a 
strict  construction  of  the  law  in  favor  of  tho 
defendant  but  it  should  not  be  one  which  would 
thwart  the  clear  intention  of  the  lawmakers  as 
gathered  from  a  reascnaUe  Interpretation  of 
the  statute. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Gent  Dig.  H  822,  828;  DecTDlg.  |  241.*1 

5.  Statutes  (S  241*)— Gonstbuctioh— Biohts 

or  DEFBnDAITT. 

In  a  criminal  prosecution  under  a  statute 
it  must  appear,  not  only  that  the  accused  to 


•For  oUtsr  esses  sa*  ssms  topic  ud  Motion  NUMBBB  la  Deo.  Dig.  A  Am.  Dig.  Ktj-Ko.  Series  A  Rsp'r  ladsxH 

7»SJ1^-41 


Digitized  by 


Google 


642 


79  80DTHBA8TBBN  BBPOBTBB 


wtthiQ  th«  letter  of  flie  Uw.  bat  tbst  be  la 
within  its  spirit. 

VSd.  Note.— For  otiier  cases,  see  Statates, 
Cent.  Dig.  If  322,  823;  Dec.  Dig.  {  241.*] 

6.  CouBTS  (i  107*)— DsoiaioNB  —  Conbtbuo- 

TION. 

Id  construing  a  jodidal  opinion  the  lan- 
goage  most  always  be  read  and  comddered  in 
the  light  of  the  facta  In  the  case  under  oonsid- 
eration. 

IlCd.  Note.— For  other  cases,  see  Courts.  Cent 
g.  J  300;   Dec.  Dig.  {  107.*] 

71  Intoxicating  Liquobs  (S  138*)— OrFsnsKS. 

Cr.  Code  1912,  %  794,  provides  that  all  in- 
toxicating liquors  are  detrimental  and  contra- 
band, and  that  it  shall  be  unlawful  for  any  per- 
son, firm,  corporation,  or  associatioa  to  sell, 
*  *  *  receive,  accept,  •  •  *  keep  in  pos- 
session, or  furnish,  or  otherwise  dispose  of  in- 
toxicating liquors,  while  section  825  makes  it 
a  misdemeanor  to  transport  liquors  Into  the 
state  or  from  place  to  place  within  it.  A  ma- 
nicipal  ordinance  made  it  a  misdemeanor  for 
any  person  to  transput,  handle,  etc,  any  illicit 
or  contraband  alcoholic  Uquors.  D^ndant,  as 
agent  for  two  other  men,  purchased  Intoxicating 
liquor  frum  one  not  authorized  to  sell  and  trans- 
ported it  to  his  principals.  Meld  that,  as  it  is 
the  policy  of  the  law  not  to  punish  ue  buyer 
of  intoxicating  liquors,  defendant,  even  though 
he  obtained  the  hquora  from  an  illegal  source, 
cannot  be  convicted  of  a  violation  of  the  ordi- 
nance against  carrying  contraband  liquors,  be- 
cause he  does  not  come  within  its  spirit  as  de- 
fined by  the  public  poll<7  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Intoxicatliig 
Liquors,  Cent  Dig.  S  148;  Dtc  Dig.  |  13&*] 

8.  Witnesses  ^  287*)— Pbivxlkib— Loss  or 

Pbiviucob. 

One  liable  to  a  prosecution  for  a  criminal 
offense  cannot  be  compelled  to  testify  merely 
becauae  the  prosecuting  officer  may  agree  not  to 
prosecute  him. 

[KA.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  1011,  1026-1037;  De&  DlgTl 
297.*] 

9.  Intoxioatinq  Liquobs  a  169*)— OvnHBES 

— PUBCHASES  BY  AGENT. 

One  who  acts  in  good  faith  solely  as  the 
agent  or  messenger  of  a  purchaser  of  intoxicat- 
ing liquors  is  not  himself  guilty  of  violating  the 
law  against  the  illegal  sale  of  intoxicants. 

[Ed.  Note.— For  other  caseik  see  Intoxicating 
Ljguors,  Cent.  Dig.  H  187,  188;  Dea  DigTl 

Fraser,  J.,  dissentiog. 

Appeal  from  General  Sessions  C^rcnit  Court 
of  Anderson  County ;  S.  W.  Q.  ShipP,  Judge. 

"To  be  officially  reported." 

Proceeding  by  the  City  of  Anderson  against 
Milton  Fant  for  the  violation  at  a  municipal 
ordinance.  From  a  judgment  of  convlctloii, 
defendant  apiteala  Berersed. 

A.  H.  Dagnall  and  Leon  h.  Bice,  botb  of 
Anderson,  for  appellant  Proctor  Bonham, 
of  OreenTUIe,  and  Hood  &  SuUlvaQ,  of  Ander- 
son, for  respondent 

HTDRIGK,  3.  Defendant  was  oonricted 
and  sentenced  for  violating  an  ordinance  of 
the  city  of  Anderson  against  transporting 
contraband  liquors.  The  facts  stated  in  the 
record  as  the  basis  of  bis  conviction  are: 
"The  defendant,  at  the  request  at  two  white 
men.  purchased  and  obtained  from  a  person 


within  the  city  of  Andttson,  whom  be  ki»w 
WU9  not  authorized  to  sell,  two  ^ts  of 
wUsky  and  carried  and  d^vered  the  whisky 
to  the  said  white  men."  In  the  order  dls- 
mlsslDg  his  appeal,  the  circuit  court  fonnd 
that  defendant,  either  as  agent  or  principal, 
purdiased  the  liquor  from  one  whom  be 
knew  was  not  authorized  to  sell  it  and  held 
that  having  obtained  It  tbrough  an  unlaw- 
ful sale,  it  was  contraband,  and  the  subse- 
Quent  tranaportatton  of  It  wia  a  Tlolatltm  of 
the  ordinance. 

From  this  statement  of  the  facts  and  find- 
ing of  the  court,  we  assume  (in  fact.  It  was 
conceded)  that  defendant's  conviction  wu 
not  based  upon  the  finding  that  he  was.  In 
any  degree  whatever,  a  participant  in  tbe 
sale  or  the  agent  of  the  seller,  but  solely 
upon  the  grotmd  that,  notwithstanding  he 
was  only  the  agent  of  the  purchasers,  he  was 
nevertheless  subject  to  punishment  undtf 
the  ordinance.  It  necessarily  follows,  from 
this  construction  of  tbe  statute  and  ordi- 
nances, that  if  the  white  men,  for  whom  be 
purchased  the  liquor,  bad  themselves  pur- 
chased it  directly  from  the  seller  and  had 
carried  it  to  their  homes,  they  too  would 
bave  betti  subject  to  the  penalty  of  the  law. 

[1]  In  construing  the  ordinance,  we  must 
bear  in  mind  the  law  and  policy  of  the  state 
upon  the  same  subject  and  construe  them  so 
that  there  will  be  no  conflict  because  to 
that  extent  the  ordinance  would  be  void. 

[2-7]  Section  794  of  the  Criminal  Code  of 
1012  reads :  "All  alcoholic  liquors  and  bevw- 
ages,  whether  manufactured  within  this 
state  or  elsewhere,  or  any  mixture  by  what- 
aoevex  name  called,  which  if  drunk  to  excess 
will  produce  intoxication,  are  hereby  declar- 
ed to  be  detrimaital,  and  tbetr  use  and  con- 
stmiptlon  to  be  against  tbe  morals,  good 
h«Utta  and  aafetr  of  the  states  and  contra- 
band. It  shall  be  unlawful  for  any  person, 
firm,  corporation  or  association  within  this 
state  to  manufactory  sell,  barter,  exchange 
receive^  accept,  give  away  to  indnoe  trader 
deliver,  storey  keep  In  poaseaslcai  In  this 
stete,  furnish  at  public  places  or  otberwiae 
dispose  of  any  spirituous,  malt,  vinous^  tBr~ 
meuted,  brewed  or  other  liQUon  and  bever- 
ages, or  any  compound  or  mixture  thereof 
which  contains  alcohol  and  la  used  aa  a  bev- 
erage, and  which  if  drunk  to  excess  wlU 
produce  intoxication,  vtees>t  as  hereinafter 
provided." 

Section  S2S  makes  it  a  mtodemeanor  to 
transpOTt  liquors  Into  the  stete  or  tram 
place  to  place  wltbln  tbe  states  except  as 
tba%ln  permitted,  and  none  of  the  exoG^ttou 
Include  defendant's  case. 

The  ordinances  of  tbe  dty  upon  fiie  same 
subjecte  are  as  fbllows : 

"Sec.  40.  It  shall  be  deemed  a  misde- 
meanor for  any  person  to  sell,  bartw,  ex- 
change or  give  away  In  connection  with  busi- 
n«a  or  trade,  any  distilled,  malt;  vinons  or 
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other  alcobolie  llqnon  or  any  intoxlcfttlng 
liquor  or  whisky  or  spirits  of  any  kind,  in 
tbe  city  of  Anderson." 

"Sea  SL  It  shall  be  deemed  a  misdemean- 
or for  any  person  to  transport,  handle  store 
or  conceal  within  the  city  of  Anderson,  any 
illicit  or  contraband  alcoholic  liqnora." 

It  will  be  observed  that  neither  the  state 
statu.te  nor  the  city  ordinance  penalizes  tbe 
porchaee  of  liquors.  It  has  never  been  the 
policy  of  this  state  to  punish  the  bnyer  of 
liquors.  There  la  therefore  no  inhibition  in 
the  statutes  or  ordinances  against  buying, 
except  as  it  is  the  counterpart  of  selling, 
which  Is  prohibited;  but,  as  between  the 
two,  the  seller  alone  Is  subjected  to  punish- 
ment It  may  be  that,  from  a  moral  stand- 
point, the  buyer  is  equally  culpable  with  tbe 
seller,  and  doubtless  there  are  circumstanc- 
es under  which,  viewed  from  that  stand- 
point, he  is  the  more  worthy  of  blame.  But 
the  courts  must  accept,  as  the  policy  of  the 
state,  tliat  which  Is  written  in  the  statutes. 
The  reasons  why  the  lawmakers  have  not 
seen  fit  to  condemn  the  buyer  as  well  as  the 
seller  are  not  material,  because  that  is  a 
matter  for  legislative  rather  than  Judicial 
consideration.  But  It  may  not  be  amiss 
to  say  that  one  of  the  reasons  usually  as- 
signed (and  a  very  cogent  one)  is  that.  If 
both  were  subject  to  punishment,  neither 
could  be  compelled  to  testify  against  the 
other  upon  tbe  ground  that  no  num  can  be 
compelled  to  furnish  evidence  against  him- 
self, and  for  that  reason  botb  would  escape 
punishment. 

The  rule  that  statutes  which  prohibit  the 
sale  of  intoxicating  liquors  are  not  to  be 
construed  so  as  to  bring  the  purchaser,  or 
those  who  act  solely  for  him  in  making  tbe 
purchase,  within  their  condemnation  Is  thus 
stated  in  tbe  case  of  Lott  v.  United  States 
(C.  a  A.)  205  red.  28:  "It  is  uniformly  held 
that  statutes  prohibiting  the  sale  of  Intox- 
icating liquors  are  directed  against  the  act  of 
selling  only,  and  that  the  offense  Is  commit- 
ted only  by  the  vendor  or  some  one  who  aids 
him  in  selling,  and  that  the  purchaser  and 
those  who  aid  him  in  the  purchase  are  not 
guilty  of  aiding  or  abetting  in  the  commis- 
sion of  the  offense."  Numerous  authorities 
are  cited  which  fully  sustain  tbe  principle 
stated. 

In  the  light  of  the  established  policy  of  the 
state  and  of  the  universally  recognized  prin- 
ciple that  penal  statutes  must  be  strictly 
construed,  we  cannot,  without  doing  violence 
to  both,  sustain  defendant's  conviction.  We 
cannot  do  so  without  reading  Into  the  statute 
and  ordinances  that  which  tbe  lawmakers 
have  purposely  refrained  from  writing  Into 
them.  They  do  not  condemn  the  buyer.  We 
must  assume  that  the  lawmakers  understood 
the  use  of  the  word  Ibuy"  quite  as  well  as 
the  word  "sell,"  and  that,  if  they  had  Intoid- 
ed  to  condemn  tbe  buyer,  they  would  have 
done  so  In  language  as  plain  as  tliat  used 
against  tbe  seller.    We  have  no  auUiority 


to  extend  the  statute  or  ordinances  by  con- 
struction to  Include  the  buyer.  To  say  that 
they  may  not  be  construed  so  as  to  penalize 
the  bnyer  for  the  act  of  buying,  but  that 
they  may  be  construed  so  as  to  penalize  him 
for  tbe  acts  which  must  almost  inevitably 
follow  the  buying,  to  wit,  trani^rtlng  and 
keeping  In  possession  tbe  liquor  which  he 
buys,  would  not  only  be  an  extremely  techni- 
cal construction  but  It  would  be  one  so  high- 
ly tec^lcal  that  it  would  not  be  warranted,* 
even  if  it  were  Invoked  in  favor  of  tbe  de- 
fendant instead  of  against  him,  for,  while 
the  rule  requires  a  strict  construction  in 
favor  of  defendant.  It  should  not  be  strained 
or  unnatural  or  one  which  would  thwart  the 
clear  Intratlon  of  the  lawmakers  to  be  gath- 
ered from  a  reasonable  Interpretation  of  the 
language  used. 

It  must  appear,  however,  that  the  accused 
la  within  tbe  spirit  as  well  as.  tbe  letter  of 
tbe  law.  That  he  may  be  within  the  strict 
lettOT  of  the  law  Is  not  «iough,  as  was  held 
In  State  v.  Rookard,  87  S.  O.  444,  69  S.  E. 
1076,  where  section  794,  supra,  was  con- 
strued by  the  circuit  court  to  make  It  a 
crime  to  keep  liquor  In  one's  possession, 
though  It  had  been  obtained  lawfully  and 
was  kept  for  a  lawful  purpose.  The  defend- 
ant was  cleariy  within  the  letter  of  the  stat- 
ute. But  this  court  reversed  the  ruling  and 
held  that  the  statute  must  be  construed  to 
mean  "liquor  which  had  been  unlawfully 
obtained  (that  is,  obtained  In  a  manner  not 
recognized  as  lawful  by  that  act  or  the  un- 
repealed provision  of  the  act  of  1907),  or  to 
keep  in  possession  for  sale  or  some  other  use 
forbidden  by  the  statute  liquor  lawfully  ob- 
tained." It  is  now  contended  that  the  lan- 
guage of  the  court  above  quoted  warrants 
the  holding  that,  as  the  defendant  in  this 
case  obtained  the  liqnor  unlawfully  or  In  a 
manner  not  recognized  as  lawful  by  tbe 
act,  he  falls  within  its  spirit  as  well  as  Its 
letter.  Strictly  construed,  the  language  used 
may  possibly  bear  that  construction.  But 
that  was  not  intended.  The  language  of  an 
opinion  must  always  be  read  and  construed 
In  the  light  of  the  facts  of  the  case  under 
consideration,  and.  when  so  read,  that  above 
quoted  does  not  bear  the  interpretation 
placed  upon  it.  In  that  case  the  sole  ques- 
tion was  whether  a  citizen  could  lawfully 
keep  liquor  In  his  possession  which  he  had 
obtained  for  a  lawful  purpose.  The  circuit 
court  had  ruled  that  he  could  not,  without 
regard  to  the  manner  of  his  acquiring  pos- 
session or  the  purpose  for  which  be  kept  it 
This  court  held  that  he  eould,  If  be  kept  It 
for  a  lawful  purpose. 

In  State  v.  Nickels,  6S  S.  0.  169,  43  S.  E. 
621,  the  court,  speaking  through  Mr.  Chief 
Justice  Gary,  expressly  bold  that  the  char- 
acter of  the  liquor  found  In  the  possession  of 
a  citizen  (that  Is,  as  to  whether  It  was  con- 
traband or  not)  was  to  be  determined  by  the 
pnrpose  for  which  he  had  it  and  said:  "The 
question  whether  the  liquor  was  contraband 
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depended  upon  the  purpose  with  which  t3ie 
defendant  took  It  Into  his  possession."  In 
the  Bookard  Case  the  question  as  to  bow  or 
In  what  manner  the  defendant  obtained  pos- 
session of  the  liquor  was  not  InvolTed,  nor 
was  It  made  an  element  of  the  decision,  ex- 
cept In  so  far  as  the  manner  of  obtaining 
possession  was  considered  as  throwing  light 
on  the  pnrpose  of  it;  as,  for  Instance,  if  It 
should  appear  that  one  had  obtained  posses- 
sion by  manufacturing  It  (an  act  which  Is 
not  only  not  recognized  as  lawfnl  but  one 
which  is  positively  prohibited  under  penalty), 
or  for  the  purp<»e  of  selling,  or  other  unlaw- 
ful purpose. 

But  the  question  now  before  ns,  whether  a 
dtlsen  can  lawfully  transport  and  keep  in 
possesion  for  his  own  personal  nse  liquor 
wbidi  he  purchased  from  one  who  had  no 
authority  to  sell  It,  was  not  considered  or 
decided  In  that  case.  While  obtaining  it  la 
that  manner  is  unlawful  Id  one  sense,  It  is 
not  unlawful  in  fbB  sense  tliat  It  Is  a  crime, 
at  least  so  far  as  the  buyer  Is  concerned; 
and  to  say  that  the  buyer  cannot  be  punish- 
ed  for  buying,  but  that  he  may  he  for  acts 
wtaidi  must  necessarily  immedtately  follow 
the  purchase  to  wit,  the  transportattMi  and 
keeping  In  possession,  is  contradictory  in 
terms.  In  speaking  of  obtaining  possesion 
unlawfully*  in  the  Rookard  Case,  the  court 
evidently  did  not  nse  the  word  in  the  sense 
which  it  is  now  sought  to  give  it  Suppose 
one  should  steal  a  pint  of  liquor  from  a 
dispensary  and  carry  it  home  and  keep  it 
there  for  his  own  personal  nse.  Would  it  be 
contraband  simply  because  he  had  obtained 
it  in  an  unlawful  manner?  And  could  the 
thief  be  convicted  of  transporting  and  storing 
and  keeping  In  possession  contraband  liquor? 
Tet  without  doubt  he  obtained  It  unlaw- 
fully. 

[8]  The  construction  put  upon  the  statute 
and  ordinance'  by  the  circuit  court  makes 
them  conflict  with  the  policy  of  the  state  In 
that  it  brings  the  buyer  as  well  as  the  seller 
under  the  condemnation  of  the  law  and  de- 
prives the  state  of  the  right  to  compel  the 
buyer  to  testify  against  the  seller,  thereby 
frustrating  one  of  the  purposes  of  penaliz- 
ing only  the  seller.  If  that  construction 
Is  sustained,  the  buyer  can  refuse  to  testis, 
because  the  purchase  almost  necessarily  im- 
plies transporting  and  keeping  In  possession. 
It  la  no  answer  to  say  that  the  prosecuting 
officer  may  agree  not  to  prosecute  him.  The 
ptivll^e  of  refusing  to  testify  would  still  be 
his,  and  he  could  not  be  compelled  to  waive 
it 

If  defendant  had  been  convicted  upon  the 
finding,  even  by  inference  from  the  facts 
stated,  that!  he  was  a  participant  in  the  sale 
or  the  agent  of  the  seller  as  well  as  the 
buyer,  I  should  be  satisfied  to  sustain  the 
conviction.  But  the  agreed  facts  and  the 
finding  of  the  court  exclude  that  hypothesis. 

[I]  The  greater  w^gbt  of  authority  ma- 


tains  the  proposition  that  one  who  acts  In 
good  faith  solely  as  the  agent  or  messenger 
of  the  purchaser  of  liquors  is  not  himself 
guilty  of  violating  the  law  against  selling 
thereof.  But  of  course  this  rule  will  not  be 
allowed  to  shield  a  guilty  participation  in 
the  sale;  nor  will  the  courts  tolerate  an  eva- 
sion of  the  law  by  any  device,  pretense,  or 
subterfuge.  See  State  v.  Ito,  114  Hlnn.  426, 
131  N.  W.  468,  35  L.  B.  A.  (N.  S.)  «1»,  Ann. 
Caa.  1912C  681,  where  the  anthorltleB  are 
collated. 
Judgment  leversed. 

OABT,  C  J.,  and  WAfTTS,  concur. 

FRASEB,  J.  I  cannot  concur  in  the  opin- 
ion of  the  majority  in  tills  case.  I  know  we 
are  oonstmlng  an  ordinance  of  the  dty  of 
Anderson  and  not  a  statute  of  Uie  state.  An 
ordinance  of  a  city,  however,  should  not  be 
construed  with  a  total  diar^ard  of  die  public 
policy  of  the  state  from  whose  laws  it  de- 
rives its  powers.  It  Is  the  public  policy  of 
this  state  that  "all  alcoholic  liquors  and 
beveraces,  whether  manufactured  within  this 
state  or  elsewhere,  or  any  mixture  by  what* 
ever  name  called,  which  if  drunk  to  excess 
will  produce  intoxication,  are  hereby  declared 
to  be  detrimental,  and  their  nse  and  consump- 
tion to  be  against  the  morale  good  health, 
and  safety  of  the  state  and  contraband." 
With  this  preliminary  statement,  the  statutes 
go  on  to  allow  the  sale  under  certain  condi- 
tions, the  main  object  of  wlitch  is  to  protect 
the  health  and  good  morals  of  her  citizens. 
In  its  dealings  with  this  most  difficult  ques- 
tion, there  appears  the  re«^iation  of  thla 
fact  that  there  are  liquors  that  are  pure  and 
liquors  that  are  Impure.  The  use  of  Imirare 
liquors  is  deemed  peculiarly  harmful.  In 
order  to  prevent  the  use  of  that  which  is 
Impure  and  most  deadly,  it  provided  that-its 
owif  officers  shall  purchase  with  careful 
analysis,  and  In  order  to  prevent  subsequent 
adulteration  its  own  officers  shall  have  the 
exclusive  right  to  sell  to  the  citizens.  The 
statute  does  not  forbid  the  buying  of  liquor. 
The  right  to  buy,  however.  Is  not  a  constitu- 
tional or  inalienable  right  The  state  may 
pass  any  law  that  Is  not  forbidden  by  its  Con- 
stitution. Those  rights,  therefore,  that  are 
not  reserved  by  the  Constitution  may  not 
only  be  infringed  upon,  to  the  point  of  use- 
lessness,  but  destroyed  altogether.  Buying 
had  not  been  forbidden.  The  defendant  was 
not  charged  with  buying.  The  right  to  buy 
may  be  rendered  useless  by  fozblddlng  the 
buyer  to  transport 

It  will  be  observed  that  it  la  the  policy  of 
the  state  to  prohibit  the  nse  of  contraband 
liquor.  If  the  L^slature  sees  fit  to  hamper 
the  unlawful  sale  by  forbidding  the  transpor- 
tatlott  and  not  the  purchase,  it  does  not  lie 
with  the  courts  to  say  the  thing  ia  iUoglcal 
and  therefore  is  not  the  law. 

Section  825,  Grim.  Code  1012,  pcoblbltB  th« . 
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transportation  of  contraband  liquora  The 
city  of  Anderson  baa  the  same  poller,  within 
its  limited  sphere,  and  by  Its  ordnance  pro* 
Tides:  "Sec.  61.  It  shall  be  derated  a  mia* 
demeanor  fbr  any  person  to  transport,  handle, 
store  or  conceal  within  the  dty  of  Anderson 
any  illicit  or  contraband  alcoholic  Uqnors." 
Hie  appellant  was  tOnnd  gnilty  of  transport- 
ing contraband  alcoholic  liquors  In  the  dty  of 
Anderson. 

The  case  shows  the  following:  "The  de> 
fendant  at  the  request  of  two  white  men 
purchased  and  obtained  from  a  person  with- 
in the  of  Anderson,  wbom  he  knew  was 
not  authorized  to  sell,  two  pints  of  whisky 
and  carried  and  delivered  the  whisky  to  the 
said  white  meD."  The  case  further  shows: 
"The  defendant,  Hilton  Fant,  a  negro,  was 
tried  and  found  guilty  by  the  recorder  of  the 
dty  of  Anderson  of  transporting  alcoholic 
liquors  in  t^ie  dl7  of  Andanon."  The  de- 
fendant was  not  charged  with  buying  and  not 
convicted  of  it  He  was  convicted  of  trans- 
porting the  Uqnor  that  certainly  up  to  the 
time  of  sale  was  contratund. 

Crlm.  Code,  {  794,  says:  "It  diaU  be  un- 
lawful for  any  petson,  eta,  to  *  *  *  re- 
cdve^  accept  •  •  •  any  compound  or 
mixture  thereof  wblcb  contains  alcohol 
•  •  •  except  as  hereinafter  provided." 
TMb  was  not  within  the  exception.  So  we 
have  liquor  contraband  in  the  bands  of  the 
seller,  conteaband  In  the  bands  of  the  princi- 
pal, and  not  contraband  In  the  bands  of  the 
go-between.  I  fail  to  see  that  this  view  Is 
tecbnicaL  The  state  has  the  right  to  pre- 
vent the  sale  of  contraband  liquor  or  to 
hamper  the  sale  by  any  means  allowed  by 
the  Constitntlon.  The  city  of  Anderson  has 
the  right  to  promote  the  public  policy  of  this 
state  as  declared  by  the  Legislature.  If  It 
be  true  that  the  consumption  of  contraband 
liquors  is  fraught  with  peculiar  danger  to 
health  and  morals,  then  the  state  and  dty 
has  the  right  to  hamper  the  sale  of  it.  It  has 
the  right  to  forbid  the  sale,  the  purchase,  the 
storing,  or  even  the  possession  and  transpor- 
tetlon.  It  may  forbid  them  all.  It  may  for- 
bid one  and  not  the  other.  The  fault  may  be 
In  the  writer  of  this  opinion,  but  I  cannot  see 
It  and  cannot  concur. 


MILLER  V.  ATLANTIC  COAST  LINE  R.  CO. 

(Supreme  Court  of  SoaA  Carolina.   Sept  29. 

1918.) 

1.  Appeai,  and  Brbob  (8  no*)— Obdees  Ap- 

FKAUBXS— OBUEB  GBANTINO  OB  RbTUSINQ 

Nxw  Tbial. 

An  order  granting  or  refasing  a  new  trial 
is  expressly  made  appealable  by  Code  Civ.  Proc- 
1912,  I  11  (d),  Bubd.  2;  but  the  right  of  appeal 
is  necessarily  limited  to  such  orders  as  the 
Supreme  Coort  has  jurisdiction  to  review. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  740-748;   Dec.  Dig.  { 


2.  Affeal  ANn  Ekbob  (1 979*)— Oann  Dinr- 

iNo  New  Tbiai^Rbvibw. 

The  Supreme  Court  in  actions  at  law  has 
no  jurisdiction  to  review  orders  granting  or 
refusing  new  trials  when  involving  the  dec^lou 
of  goestlooB  of  fact,  onless  the  finding  is 
wholly  unsupported  by  evidence,  or  the  con- 
clusion reached  was  controlled  by  some"  error 
of  law. 

[£d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  3871-S87S,  S8T7J  Dec.  Dig. 
&  979.*] 

3.  Appeal  and  Ebbob  (8  93S*)— Motion  fob 
New  Tbial—Deniax— Bbview. 

Where  an  order  denying  a  motion  for  a 
new  trial  did  not  specify  the  grounds  on  which 
it  was  decided,  it  must  be  affirmed  on  appeal, 
if  the  record  presented  au^  grounds  on  whidi 
the  motion  could  have  been  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $|  3426,  3426,  8772-^776; 
Dec.  6ig.  S  933.«I 

4.  New  TbialK  108*)  —  Denial  —  Nbwlt 
Discovbbed  Evidbncb— Issue  or  Fact. 

Where^  in  an  action  for  Injuries,  defendant 
after  verdict  caused  plaintiff  to  be  foUowed, 
and  sought  a  new  trial  for  alleged  newly  dis- 
covered '  evidence  with  reference  to  plaintiff's 
conduct  incompatible  with  the  injury  claimed, 
but  the  affidavits  in  support  therectf  were  con- 
flicting, presenting  a  sharp  issue  of  fact,  and 
insuffident  to  show  that  the  newly  discovered 
evidence  would  probabl^  change  the  result 
there  was  no  abnse  of  tbe  trial  court* s  discre- 
tion in  denying  the  motion,  and  hence  such  or- 
der was  not  reviewable. 

tEd.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  U  226,  227;  Dec.  Dig.  8  108.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;  Hayne  F.  Rice,  Judge.' 

Action  by  J.  A  MiUer  against  the  Atlantic 
Coast  line  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Dismissed. 

P.  A.  Willcoi,  of  Florence,  and  Purdy  A 
Bland,  Mark  Reynolds,  and  L,  W.  McLemore, 
all  of  Sumter,  for  api>ellant  Best  &  Cunu- 
ingham,  of  Columbia,  and  L  D.  Jennings  and 
John  H.  Clifton,  both  of  Sumter,  for  re- 
spondent 

HYDRIGE,  J.  This  Is  the  third  appeal  in 
this  case.  The  action  was  begun  In  Septem- 
ber, 1910,  to  recover  damages  for  personal 
Injuries  susteined  by  plaintiff  on  October  18, 
1909.  while  In  defendant's  service  as  a  loco- 
motive engineer.  Tbe  first  trial  was  had  at 
the  November  term,  1910,  of  the  circuit  court 
for  Sumter,  and  resulted  in  a  judgment  tor 
defendant  by  direction  of  the  court  The 
opinion  of  this  court  reversing  that  judgment 
was  banded  down  on  December  21,  1911.  90 

5.  C.  249,  73  S.  E.  71.  The  second  trial  was 
had  at  the  March  term,  1912,  and  plaintiff 
obtained  a  verdict  and  judgment  for  $35,000, 
which  was  affirmed  by  this  court  in  an  opin- 
ion filed  April  30,  1913.  94  S.  a  888,  77  8.  E. 
1111.  WtiUe  the  last  appeal  was  pending 
in  this  court  the  defendant  moved  the  cir- 
cuit court  at  the  March  term,  1913,  for  a 
new  trial,  on  the  ground  of  after-discovered 
evidence.  The  court  refused  the  motion  in 
a  sliort  order,  without  assigning  any  reasons 
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therefor.    This  appeal  la  from  that  order. 

After  the  retam  had  been  filed  In  this 
court,  plaintiff  moved  to  dismiss  the  appeal 
on  the  grounds  that  the  order  is  not  appeal- 
able: (1)  Because  the  refusal  of  the  motion 
was  discretionary;  and  (2)  because  the  ap- 
peal was  taken  merely  for  delay.  While  It 
Is  true  that  motions  for  new  trials  are  ad- 
dressed to  the  discretion  of  the  court,  yet 
the  discretion  is  not  absolute  or  arbitrary, 
but  JudldaL  Its  exercise  must,  therefore, 
be  predicated  upon  legal  grounds.  And, 
while  this  court  will  not  substitute  Its  discre- 
tion for  that  of  the  circuit  court,  It  will  cor- 
rect any  manifest  error  In  the  exerdse  of  the 
discretion  vested  In  that  court 

[1]  An  order  granting  or  refusing  a  new 
trial  Is  expressly  made  appealable  in  section 
11  (d),  subd.  2,  of  the  Code  of  Procedure. 
But  the  right  of  appeal  must  necessarily  be 
limited  to  such  orders  aa  thla  court  has  juris- 
diction to  review. 

[2]  We  have  held  in  cases  too  numerous 
to  mention  that,  under  the  constitutional  lim- 
itation of  the  power  of  this  court  to  the  cor- 
rection of  errors  of  law,  In  law  cases,  such 
as  this  Is,  we  have  no  Jurisdiction  to  review 
orders  granting  or  refusing  new  trials,  when 
they  are  based  upon  or  Involve  the  dedslon 
of  questions  of  fact,  unless  it  appears  that 
the  finding  Is  wholly  unsupported  by  evl- 
ience,  or  the  conclusion  reached  was  influ- 
enced or  controlled  by  some  error  of  law. 

[3]  The  ordw  of  the  circuit  court  in  this 
case  does  not  disclose  the  grounds  upon 
which  It  was  decided.  We  have  no  way  of 
ascertaining,  therefore,  whether  it  was  baaed 
solely  upon  findings  of  fact,  or  whether  any 
error  of  law  Influenced  or  controlled  the  de- 
cision. However,  it  must  be  presumed  to  be 
correct,  and  therefore,  if  the  record  presents 
any  grounds  upon  whldi  the  motion  could 
have  been  properly  refused,  we  must  assame 
that  the  court  rested  its  decision  upon  those 
grounds.  Stanford  v.  Cudd,  93  S.  O.  867, 
76  S.  E.  9S6.  And,  If  those  grounds  neces- 
sarily Involve  the  decision  of  disputed  ques- 
tions of  fact,  It  follows  that  we  are  without 
power  to  review  the  order. 

It  becomes  necessary,  therefore,  to  state 
briefly  the  facts  and  circumstances  upon 
which  the  motion  was  decided.  On  both 
trials  in  the  circuit  court  the  plalntUTs  phys- 
ical condition  and  the  cause  of  It  were  con- 
tested issues  of  fact,  upon  which  a  great 
deal  of  expert  medical  testimony  was  taken. 
Plaintiff's  testimony  tended  to  prove  that  his 
nervous  system  was  seriously  and  perma* 
nently  Impaired  as  the  result  of  bis  injury. 
Defendant's  testimony  tended  to  show  that 
his  condition  was  not  so  serious  as  he  con- 
tended; but,  if  it  was,  that  It  was  due  to 
<!on8titational  causes,  and  not  to  his  Injury. 
After  the  second  trial,  d^endant  employed 
two  men,  named  Stender  and  Prlnurose^  to 
watch  plalntUTs  movements  to  see  whether 
ttuff  were  compatible  with  the  existence  of 
the  condition  of  hlnudf  which  he  and  his 


(S.a 

witnesses  had  testlfled  to.  These  men  had 
plaintiff  under  observation  from  December 
2&,  1912,  untU  a  short  time  before  the  hear- 
ing of  the  motion  for  a  new  trial,  some  time 
in  March,  1913.  They  testified  that  during 
that  time  he  walked  normally  and  naturally, 
and  went  about  the  streets  as  other  men ;  that 
on  several  occasions  he  got  on  and  off  street 
cars  while  in  motion,  with  the  apparent 
agility  of  the  ordinary  man.  Some  of  the 
medical  experts  who  had  testified  for  the  de- 
f^dant  at  the  trial  testlfled  on  this  motion 
that,  after  careful  review  and  consideration 
of  all  the  evidence  Introduced  at  the  trial, 
the  plalntUTs  activity,  as  testified  to  by  Sten- 
der and  Primrose,  was  incompatible  with  the 
physical  condition  attributed  to  him  at  the 
time  of  the  trial  by  plaintiff  himself  and  his 
witnesses,  and  that  such  condition  eltho- 
did  not  then  exist,  or,  if  it  did,  that  he  had 
had  a  complete  recovery,  which  his  experts 
thoui^t  would  be  impossible.  This  is  the 
substance  of  the  testimony  relied  on  In  sup- 
port of  the  motion.  On  the  other  hand, 
plaintiff  reaffirmed  the  truth  of  his  form^ 
testimony,  and  Mid  that  he  was  as  bad  off  as 
ever,  and  denied  the  truth  of  the  testimony 
of  Stender  and  Primrose,  and  Introduced 
testimony  Impeaching  their  credibility.  A 
number  of  the  medical  experts  who  had  testi- 
fied in  his  favor  at  the  trial  testified,  on  the 
hearing  of  this  motion,  that  they  had  ex- 
amined him  only  a  short  while  before  the 
hearing,  and  that  his  condition  had  not  Im- 
proved since  the  trlaL  Some  of  them  said 
that  his  condition  then  and  at  the  ttme  of 
the  trial,  as  testlfled  to  by  him  and  them, 
was  not  incompatible  with  the  activity  on  his 
part  testlfled  to  by  Stender  and  Primrose,  be- 
cause, they  said,  he  oould  have  acted  as  stat- 
ed hy  them  by  overtaxing  his  strength  and 
nervous  enei^,  but  that  he  would  have  suf- 
fered the  conseqnoices. 

[4]  The  foregoing  history  of  the  case  and 
stetement  of  the  evidence  adduced  at  the 
trial  and  upon  the  bearing  of  the  motion 
show  that  there  was  ample  ground  for  dis- 
pute In  the  testimony  upon  at  least  two  vital 
questions  which  involved  the  decision  of 
questions  of  fact:  (1)  Whether  the  evidence 
relied  upon  by  defendant,  in  support  of  the 
motion,  was  "after-discovered,"  in  the  legal 
sense  of  that  word,  or  was  only  such  as 
might  be  more  correctly  designated  "after> 
thonght-of"  or  "after-procured,"  and  wheth- 
er, by  the  exercise  of  reasonable  diligence, 
evidence  of  the  same  kind  (except,  of  course, 
the  elonent  of  plaintiff's  conduct  after  the 
trial,  and  after  he  bad  won  his  case,  and 
the  «Btect  which  that  might  have  had  upon 
his  mind  and  conduct)  could  not  have  been 
procured  before  and  in  time  for  the  trlaL 
(S)  Whether  the  evldwce  was  of  sndi  char- 
acter that  it  must  necessarily  have  led  any 
reasonable  mind  to  the  conclusion  that,  If 
it  had  been  adduced  at  the  trial,  the  result 
would  probably  have  been  diflerait  The 
decision  of  either  of  those  qoe^ons  adverae- 
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ly  to  an>enant  mndd  have  bem  fatal  to  tbe 
motion.  Both  InTOlTed  queBtloiu  of  fact,  as 
the  court  has  decided  in  several  cases.  See 
State  T.  Jones.  88  8.  a  62,  71  8.  B.  281,  and 
rnpos  dted. 

In  State  t.  Bradford,  87  S.  a  646,  70  S.  B. 
306*  the  defaidant,  having  been  sentenced  to 
life  imprisonment,  moved  for  a  new  trial  on 
after-dlscoTwed  evidence,  and  his  motion 
was  r^sed.  On  appeal,  this  court  said: 
"We  are  deeply  Impreeaed  with  the  force 
of  the  affldavlts  made  on  these  and  other 
points  on  b^iaU  of  the  defmdant  Yet  It 
cannot  be  doubted  that  some  of  tbe  afBdarits 
are  cnmulatlTe^  and  that.  If  the  statements 
contained  In  all  of  them  had  been  admitted 
in  evidence  at  the  trial,  there  would  have 
remained  a  sharp  Issue  of  fact,  which  might 
«have  been  decided  for  or  against  tbe  defend- 
ant according  to  tbe  view  takm  by  the  jury 
of  the  credibility  ot  the  witnesses.  It  can- 
not be  said,  therefore,  that  the  affidavits 
most  necessarily  lead  any  reasonable  mind 
to  the  tatereu»  that  the  newly  discovered 
evidence  would  iwobably  change  tbe  result 
Nothing  short  of  Oils  would  Justify  the  con- 
clu^on  that  tbe  drcolt  court  abused  its  dis- 
crethm  In  letusli^  the  motion.  This  beii^ 
80,  the  law  doee  not  allow  this  court  to  re- 
veiae  the  decision  of  the  circuit  court  that  a 
new  trial  should  not  be  granted.  In  the  re- 
cent case  of  mils  v.  A  a  L.  R.  Co ,  87  8.  C. 
162,  68  S.  a.  87,  it  Is  said:  The  rule  is  weU 
settled  that  a  motton  for  a  new  trial  on  afb- 
er^lsoovered  e^denoe  Is  addressed  to  the 
discretion  of  the  circuit  court,  and  the  re- 
fusal of  such  motion  will  not  be  reviewed, 
nnless  it  appears  that  there  was  abuse  of  dls- 
cretion,  or  that  the  exercise  of  discretion  was 
controlled  by  some  error  of  law.  State  v. 
David,  14  S.  O.  432;  State  t.  Workman,  16 
a  a  647;  Sams  Hoover,  83  S.  O.  404. 12 
&  B.  8;  Seegers  t.  HcOreery*  41  &  a  648. 
18  8.  E.  686;  Pe^les  v.  Woner  ft  Co.,  61 
S.  a  40B,  28  S.  B.  2.  Such  a  motlra  nmst 
generally  depoid  on  matters  of  fact,  ovw 
which  thhi  court  baa  no  jurlsUction  in  ac- 
tions at  law.'** 

From  what  we  have  said,  it  follows  that 
this  court  has  no  Jurisdiction  to  review  the 
order  appealed  from.  This  conclusion  makes 
unnecessary  tbe  consideration  of  the  second 
gronnd  of  the  motion  to  ffismlss  the  aiqpeaL 

Appeal  dlwnlssed. 

OABT,  a  and.  WATTS  and  VBASEB. 
J  concur. 


ATKINSON  v.  TIROINIA  OIL  ft  OAS  GO. 
(Supreme  Gonrt  of  Appesli  of  West  Virginia. 
Sept.  23.  1913.) 

CSvOabiM  hy  tk0  Court.) 

1.  MinS  AND  BflNKBALS  (S  SI*)  —  OlL  AND 

OAS— Damages— PiBCOLAnno  watbbs. 
The  lessor  in  an  oil  and  gas  lease,  gnar- 
antedng  to  him  tbe  paynmt  of  rottal  for  gas 


wells  and  a  supply  of  gas  for  Us  manrion  house 
from  the  same,  has  a  right  of  action  at  com- 
mon law^asd  also  by  virtue  of  the  provlsiona  of 
chapter  62d  of  tbe  Code  of  1906.  for  lajnry  to 
a  producing  and  paying  gas  well  on  his  premises 
by  tbe  percolation  of  water  lato  the  gas-beariog 
sand  from  an  abandoned  well  on  adjacent  land, 
conaeqnoit  upon  the  failare  of  Ae  owner  of 
such  abandoned  well  to  plog  it  or  adopt  any 
means  or  measures  for  tbe  prevention  of  such 
injury  to  the  neighboring  well  ot  the  lessor. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  |  211;  Dec  Dig.  1  81.*] 

2.  ACTIOIt  (I  30*)  —  Btatutobt  Bbwedt— Ex- 
OLCSIVSHKSS—On.  AND  GA8  —  FAILUBK  TO 

Pldo  Wxll. 

The  remedies  given  to  an  sdjaeent  or 
neighboring  landowner  by  chapter  62d  of  the 
Code  of  1906  are  not  exclusive. 

[Ed.  Note.— Fen-  other  cases,  see  Action,  Cent 
Dig.  H  273-284;  DecwEUiri  36.*] 

8.  BfliraS  AND  iSmOALB  ^81*)  —  0XI>  AND 

Gas— FAiLun  n>  Pluo  Wkll— Aotion  fob 
Daicaois. 

In  a  declaration  for  snch  Injury,  It  la  not 
essential  to  aver  that,  at  the  time  thereof,  tbe 
plaintiff  was  in  receipt  of  the  gas  rentals  for  the 
injured  well,  or  sutmlied  with  gas  therefrom  for 
use  in  his  mansion  boose,  under  the  stipulations 
therefor  in  the  lease. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  1  211;  Dee.  Dig.  |  81.*] 

Brror  to  Clrcalt  Court,  MsTBhsll  Goonlar. 

Action  by  B.  M.  Atkinson  against  the  Vli^ 
ginla,  Oil  ft  Gas  Company,  a  corpwatlon. 
Judgmoit  for  d^endant,  and  plalntUT  brings 

error.   Reversed  and  remanded. ' 

Noyes  ft  Rltz,  of  Wheeling,  for  plaintiff 
In  error.  S,  O.  Smith  and  J.  B.  Sommer- 
viUe,  both  of  Wheeling,  for  defendant  In  er- 
ror. 

POFFBNBAEGBB,  P.  The  plalntUTs  dec- 
laration In  this  action  of  trespass  on  the 
case,  held  Insnffleient  on  a  demurrer  thereto 
and  to  each  of  its  four  counts,  claims  a  right 
of  action  Cor  damages  arising  out  of  the 
following  facts  set  forth  in  the  declaration: 
Owning  a  small  tract  of  land,  containing  an 
acre  and  a  half,  the  plalntlfF,  on  the  24th 
day  of  May,  1906.  executed  an  <4l  and  gas 
lease  thereon  in  favor  of  John  T.  Scott,  con- 
taining, among  other  things,  an  agreement  on 
the  part  of  tbe  lessee  to  pay  to  the  lessor 
$75  quarterly,  In  case  a  well  should  be  found 
oa  the  premises  producing  gas  in  sufficient 
quantities  to  Justify  the  marketing  of  the 
same,  the  first  payment  to  mature  80  days 
after  the.  well  should  be  turned  into  the 
pipe  Une  for  marketlni^  This  lease  was  as- 
signed by  Soott  to  the  Ohio  Valley  Gas  Com- 
pany which  company  completed  a  well  on  the 
propOTty  about  the  Ist  of  April,  1906,  find- 
ing gas  In  paying  qnanUtlea  In  the  "Big 
[njun  Sand,"  and  connected  It  with  the  main 
line,  and  the  gas  therefrom  was  marketed  oft 
of  the  premises.  A  large  adjcriUiing  tract  was 
owned  by  one  3.  T.  Alley,  who  gave  a  lease 
thereon  for  oil  and  gas  purposes  to  the  Vlr. 
ginla  Oil  ft  Gas  Company,  or  to  scnne  one 
who  assigned  it  to  that  company.   In  tbe 
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spring  of  1907,  Qte  Virginia  OU  ft  Gas  Com- 
pany drilled  a  well  on  the  Alley  land  Into 
the  "Big  lapm  Sand,"  at  a  point  about  100 
teet  distant  from  the  gas  well  on  plaintiff's 
land,  and  found  oil,  but  pulled  the  casing 
flrom  said  well  about  the  last  of  September, 
1910,  and  abandoned  It,  without  having  plug- 
ged It  or  taken  any  other  precaution  against 
the  escape  of  gas  or  Ul  or  surface  water  or 
damage  to  the  adjacent  property  or  the  well 
thereon.  In  consequence  of  this  action  on  the 
part  of  the  Virginia  OU  ft  Gas  Company,  wa- 
ter entered  througli  tbe  abandoned  well  in- 
to the  stoata  of  ga»-bearlng  sand,  and  per^ 
oolated  to  Boch  an  extent  tberebi  ai^  so  far 
permeated  it  as  to  obstruct,  impede,  and  de* 
stroy  the  flow  of  gaa  Into  the  plaintUTa  well, 
ao  that  it  became  worthless,  and  waa  wholly 
lost  to  him  aa  a  producing  welL 

The  first  count  charges  a  common-law 
r^t  of  recovery  on  the  wrongful  failure  of 
the  defendant  to  plug  the  well,  that  being 
one  recognised  method  of  avoiding  injury 
likely  to  ensue  npon  the  abandonment  there- 
of. The  second  count  clalma  such  right  on 
the  ground  of  failure  on  the  part  of  the  lea- 
see to  take  any  precautions  against  injury 
by  such  means.  The  tiilrd  count,  is  based 
npon  the  violation  of  a  statute,  requiring 
owners  of  wells  Intending  to  abandon  them 
to  plug  them,  and  the  fourth  npon  violation 
of  the  statute  by  failure  to  use  any  other 
method  of  preventing  injury.  The  first  two 
counts  stand  upon  an  alleged  common-law 
right  of  action,  and  the  other  two  npon  a 
statutory  right  of  action. 

[1]  The  lack-  of  a  precedent  or  line  of  au- 
thorities, asserting  a  right  of  action  for  in- 
Jury  of  the  kind  described  In  the  declaration, 
necessitates  resort  to  general  legal  prindptee 
and  the  analogies  of  the  law  for  disposition 
of  the  question  presented.  As  against  any  per- 
son accept  the  owner  of  the  land,  the  lessee 
could  make  such  use  of  it,  without  UaUlity  to 
strangers,  as  the  owner  himself  could  with- 
out such  liability.  The  owner  was  bound  to 
use  his  property  in  such  manner  as  not  to  In- 
jure the  property  of  the  adjacent  owner,  pro- 
vided he  could  avoid  such  injury  by  the  ex- 
ercise of  care  and  abstention  from  negli- 
gence. In  other  words,  having  the  right  as 
owner  to  the  full  enjoyment  of  bis  property 
and  to  do  thereon  what  he  pleased,  he  was 
nevertheless  bound  to  exercise  care  In  such 
use  to  avoid  injury  to  his  neighbor.  If  such 
injury  could  be  avoided  by  the  adoption  and 
observance  of  reasonable  precautions.  Walk- 
er V.  Strosnlder,  67  W.  Va.  89,  46,  67  S.  B. 
1087,  21  Ann.  Cas.  1 ;  V^th  T.  Salt  Co.,  61  W. 
Va.  96,  41  S.  B.  187,  07  L.  B.  A.  410.  An  own- 
0f  may  improve  his  real  property  in  satA 
manner  as  he  may  see  fit,  and  if.  In  conse- 
quence thereof,  the  surface  water  flows  from 
his  premises  onto  the  grounds  of  his  neighbor, 
he  Is  not  liable  for  any  resulting  injury. 
But,  If,  through  negligence  or  design,  he  col- 
lects the  Borface  water  on  bla  premises  and 


casts  It  in  a  body  onto  the  lands  of  bla 
neighbor,  he  is  liable  for  such  injury  as  may 
result  In  the  exercise  of  his  riparian  right, 
he  may  consume,  for  domestic  and  ordinary 
purposes,  all  of  the  water  of  a  stream  pass- 
ing over  bis  land,  and  thus  deprive  the  ad- 
jacent own^  below  him  on  the  same  stream 
of  the  use  of  water  thetetam.  The  same 
rule  Is  applicable  to  tbe  enjoyment  of  p^ 
colatlng  or  subterranean  water 'by  adjacent 
owners.  Pence  v.  Carney,  68  W.  Va.  296, 
S2  S.  B.  702,  6  L.  B.  A.  <N.  &)  268,  113  Am. 
St  Bep.  968.  But  an  owner  Sa  liable  tot  In- 
jury resulting  team  the  diversion  of  a  stream 
or  the  waste  of  water  from  subterranean 
atreama  supplying  aprings  on  adjacent  prop- 
erty. F«ice  v.  Carney.  Slndlarly,  It  la  now 
ahnost  universally  h^d  that  an  owner  of 
land  cannot  r^EhtfOlly  pollute  <a  poison  pw- 
colatlng  water  in  his  premlaea  ao  as  to  In- 
Jnre  or  deatroy  atreams  or  w^  auppUed 
therefrom  on  adjacent  property,  ffllmore  v. 
Royal  Salt  Co.,  84  Kan.  729.  IIS  Paa  Ml, 
34  L.  B.  A.  (N.  48;  Gaslight  ft  Coke  Co. 
V.  Howell,  92  in.  19;  Gas  Go.  t.  Hnrpby,  89 
Pa.  268;  Sherman  r.  Iron  Wwks,  5  Allen 
(Uass.)  218;  Haugb's  Appeal,  102  Fk.  42, 
48  Am.  Bep.  198 ;  Brewing  Ass'n  v.  ^terson, 
41  Nek  897,  00  N.  W.  87S;  GasUght  ft  Coke 
Co.  T.  Graham,  28  lU.  73,  81  Am.  Dec.  283 ; 
Gas  Go.  T.  Pebley.  25  Fla.  881,  5  South.  603; 
Lowe  T.  Cemetery  Ass'n,  68  Neb.  94,  78  N. 
W.  488,  46  L.  B.  A.  237. 

The  declaration  charges  no  pollution  or 
contamination  In  the  ordinary  sense  of  the 
term,  but  It  nevertheless  avers  and  charges 
a  very  substantial  Injury.  It  sets  up  as  a 
fact  generally  known  to  oil  and  gas  men  that 
the  admission  of  water  into  tbe  oil  or  gas 
bearing  stratum  or  sand  retards  or  impedes, 
and  often  completely  stops,  the  flow  of  oil 
and  gas  in  such  sand,  and  charges  that  the 
open  and  unplugged  well  on  the  Alley  land 
collected  vratei;,  which  entered  the  sand  from 
which  gas  was  extracted  on  the  plaintUTs 
land  In  such  quantities  and  in  such  manner 
as  to  destroy  his  well.  The  Injury  thus 
shown  is.  In  Its  general  nature,  tbe  same  as 
that  Inflicted  by  the  pollution  of  a  water  well 
so  as  to  render  tbe  water  therein  unfit  for 
use.  In  each  case,  there  Is  iojuiy  which 
could  have  been  avoided  by  the  exercise  of 
care  and  caution^  Though  a  gas  well  Is  not 
so  essential  to  the  enjoyment  of  premises  as 
a  water  well.  It  la  nevertheless  valuably  and 
necessary,  in  the  legal  sense  of  the  term,  to 
the  full  enjoyment  of  the  premises.  Hence 
wanton  or  negligent  Injury  to  it  ought,  upon 
principle,  to  call  for  redress  in  the  courts  as 
In  the  case  of  such  injury  to  wells  supplying 
water  for  domestic  purposes.  In  our  opinion, 
therefore,  the  declaration  sets  fortb  a  good 
cause  of  action  at  common  law. 

[1]  The  statute,  section  2  of  chapter  62d 
of  the  Code  of  1006,  makes  it  the  duty  of  an 
ovmer  of  a  well,  before  abandoning  or  ceas- 
ing to  operate  it  and  before  drawing  tbe  caa- 
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Ins  tberefrom,  to  plug  It  in  the  numoer  de- 
scrlbed  by  tliat  sectton;  and  section  5  of 
tbat  (^pter  nukes  tbe  lessee  or  any  pecaon 
twit  tigging,  opaatlng,  contiolllnK,  or  possess- 
ing any  well  an  owner  for  the  purposes  of 
tbe  act  The  statnte  haa  for  one  of  Its  pur- 
poses  the  prevention  of  the  result  complained 
.  of  here.  It  requires  tbe  well  to  be  filled  with 
sand  or  rode  sediment  to  a  depth  of  at  least 
60  feet  from  the  top  of  the  oil  or  gas  bear- 
ing sand  or  rock,  and  a  wooden  idng,  eanal 
In  diameter  to  the  diameter  of  the  well  be- 
low the  casing,  to  be  driven  at  least  five  feet 
b^ow  the  casU^  After  tbe  withdrawal  ct 
the  casing,  another  plug  Is  reanired  to  be 
pnt  In  and  the  well  to  be  filled  on  top  ot  tbBt 
ping  to  a  d^>th  at  least  60  feet  above  die 
top  of  tbe  oil  or  gas  bearing  sand  or  rock. 
From  all  this  tt  is  apparent  that  the  injury 
complained  of  la  the  direct  and  immediate 
result  of  a  violation  of  the  statute,  where- 
fore,  on  well-settled  principles,  there  Is  a 
right  of  action  under  the  statute,  as  well  as 
upon  the  common  law.  Bishop  on  Non  Con- 
tract Law,  1 141 ;  Norman  v.  Coal  Co.,  68  W. 
Ta.  405,  60  S.  E.  867,  31  L.  B.  A.  (N.  8.)  504. 
"As  a  general  role,  where  an  act  Is  enjoined 
or  forbidden  under  a  statutory  penalty,  and 
the  failure  to  do  the  act  enjoined  or  the  do- 
ing of  the  act  forbidden  has  contributed  to 
an  Injury,  the  par^  thus  in  default  Is  li- 
able therefor  to  the  party  Injured,  notwith- 
standing be  may  also  be  subject  to  a  penal- 
ty." Parker  v.  Barnard  &  Others^  185  Mass. 
116.  120  (46  Am.  Rep.  460). 

As  the  act  prescribes  a  poialty  for  non- 
compliance with  its  requirements,  recoverable 
in  the  name  of  the  state  at  the  instance  and' 
upon  the  relation  of  any  citizen  of  the  state, 
and  authorizes  a  neighboring  landowner  or 
lessee  or  owner  of  oil  or  gas  rights  in  neigh- 
boring land  to  enter  upon  the  land  on  which 
the  abandoned  well  Is  and  plug  the  same  and 
charge  the  owner  thereof  with  the  reason- 
able cost  and  expense  of  the  work,  and  also 
to  proceed  by  bill  in  equity  to  compel  the 
owner  to  comply  with  the  statute,  it  Is  con- 
tended that  these  remedies  were  Intended  by 
the  Legislature  to  be  exclusive,  and  to  take 
away  such  remedies  as  the  common  law  gives. 
We  are  unable  to  concur  in  this  view.  As 
to  a  right  of  action  for  damages,  the  statute 
Is  silent  It  fails  to  deal  with  that  subject 
at  all.  Falling  to  cover  this  feature  of  the 
subject-matter.  It  lacks  comprehensiveness, 
one  of  the  essentials  of  the  appUcatlon  of  th€t 
rule  of  construction  Invoked.  State  v.  Hard- 
en, 62  W.  Va.  813,  68  B.  S.  715,  60  S.  B.  m; 
State  V.  Mines,  38  W.  Va.  125,  16  8.  B.  470; 
Herron  v.  Carson,  26  W.  Va.  62 ;  Grant  v.  KaU- 
road  Co..  66  W.  Vo.  176,  66  S,  B.  709.  Failure 
on  the  part  of  the  adjacent  owner  to  avail 
himself  of  the  statutory  remedies  may  be  a 
mitigating  drcumstance,  but  as  to  this  we  ex- 
press no  ojilnion. 

[S]  Aa  owner  of  the  property  on  which  the 


Injured  well  was,  the  plalhtlff  had  suflldent 
Interest  to  confer  a  right  of  action,  even 
though  the  rental  stipulated  for  in  the  lease 
had  not  been  paid  or  he  was  not  In  reod.pt  of 
the  same  at  the  time  tbe  well  was  injured,  or 
was  not  in  receipt  of  gas  from  the  well  for 
tbe  purposes  of  his  mandon  house.  He 
would  be  entitled  to  damages,  as  owner  of 
the  premiBes  on  which  the  well  waa ;  for,  al- 
though he  may  not  have  recdved  any  rentals 
nor  any  gas,  he  had  the  right  to  demand 
them,  i^n  the  facts  stated  in  the  declara- 
tion, for  a  producing  well  had  been  drilled 
and  connected  with  the  pipe  line,  and  the  gas 
therefrom  bad  be«i  marketed  off  of  the  prem- 
tees. 

The  court  having  rared  In  sustaining  the 
demurrer  to  the  declaration  and  the  several 
counts  thereof,  the  judgment  will  be  reversed, 
the  donurrer  overruled,  and  the  case  zunand- 
ed  for  further  proceedings. 


FIRST  NAT.  BANK  t.  BANK  OF 
KBYSTONB. 
(Supreme  Court  of  Appeals  of  West  Viqinla. 

Sept  23.  1913.) 

(ByUabiu  hy  th«  Court.) 
Aocomrr  Statid  (|  18*>— SnrncisiTCT  or  Er- 

inEIICB. 

Tbe  judgment  below  is  supported  by  tbe 
facta  proTen,  and  fs  therefore  affirmed. 

[Ed.  Note.— For  other  caaes,  see  Account  Stat- 
ed. Gent  IMg.  H  81-93;  Dec.  Dig.  1 19.*] 

Error  to  Circuit  Court  McDowell  County. 

Action  by  the  First  National  Bank  against 
the  Bank  of  Keystone.  Judgment  for  de- 
fendant and  plaintiff  brings  error.  Affirmed. 

Anderson,  Strother  &  Hughes,  of  Welch, 
for  plaintiff  In  error.  French  4  Basley,  of 
Bluefleld,  and  Ira  J.  ParUow,  of  Keystone, 
for  defendant  In  error. 

MILLER,  J.  Plaintiff,  successor  of  the 
Citizens  Bank  of  Welch,  sued  defendant  in 
assumpsit  a  state  bank  organized  for  the 
purpose  and  which  In  1905,  purchased  and 
took  over  the  business,  property  and  assets 
of  a  branch  of  the  Citizens  Bank  of  Welch, 
theretofore  conducted  at  Keystone,  to  re- 
cover an  alleged  balance  due  it  under  the 
contract  of  sale  and  purchase  made  and  exA- 
cuted  by  and  on  bdialf  of  tbe  respective 
parties  thereto. 

The  declaration  contained  the  common 
coimts,  also  a  special  count  on  the  contract 
the  latter  alleging  a  breach  thereof  by  de- 
fendant Besides  the  general  issue,  two 
special  pleas  in  writing  were  filed  by  de- 
fendant over  the  objection  of  plaintiff,  plead- 
ing  in  abatement  of  the  suit  an  alleged  judg- 
ment or  award  of  arbitrators,  pending  the 
suit  to  whom  it  is  alleged  all  matters  in 
difference  in  the  suit  had  been  submitted  by 
a  parol  contract  between  the  parties.  The 
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demnmr  of  plaintlCF  to  tbe  special  pleas  was  j 
oTerrnled,  and  issue  was  Joined  on  tbe  plea  ' 
of  Don  aasampslt  and  on  the  special  pleas 
witb  general  replicatioQ  thereto,  and  tbe 
case  submitted  to  tbe  conrt  In  lieu  of  a  Jory. 
and  for  final  Judgment 

On  the  special  pleas  tbe  court  found  for 
plaintiff ;  but  on  tbe  merits,  and  on  the  gen- 
eral issue,  tbe  court  found  for  defendant, 
and  the  Judgment  of  nil  capiat  has  bew 
brought  here  by  plaintiff  for  review. 

By  the  contract  pleaded  In  the  special 
count  the  Citizens  Bank  of  Welch  agreed 
to  turn  over  and  sell  to  defendant  as  of  Ainril 
1,  1905,  said  branch,  its  safe,  stationery,  dis- 
count accounts,  depc^t  accounts,  and  all 
other  property  of  its  branch- bank,  and  the 
d^endant  thereby  agreed  to  purchase  the 
same,  and  to  pay  plalntUTs  predecessor 
therefor  the  original  cost  price ;  also  to  re- 
imburse and  pay  It  any  and  all  sums  lost  in 
excess  of  all  earnings  ot  the  branch  bank. 
In  tbe  paymoit  of  salary,  roit,  tnvtilng  ex- 
poues,  and  all  other  outlays  in  the  con- 
duct of  said  branch  bank,  from  Its  establish- 
ment up  to  April  1,  1905. 

ThB  original  Ull  of  parUcnlars  filed  wltli 
tlie  declaration  contained  two  items,  as  fol- 
lows: To  account  stated,  Uay  21, 1908,  $562.- 
87.  Proceeds  note  tor  $300.00,  dated  Jan.  11, 
1905,  doe  90  days  after  date,  made  by  Ua 
P.  Queseobery,  endorsed  Ac.,  and  payable  to 
Citizens  Bank  of  Weldi,  ISOaoO.  Total 
¥862.37.  Pending  tbe  snlt,  and  befbre  pleas 
filed  plaintiff  was  permitted^  over  objection, 
to  amoid  tbe  blU  of  particulars,  by  adding, 
the  item:  To  account  stated,  1816.44, 

It  appears  from  the  record  that  after  tbe 
purchase  of  tbe  business  of  this  brandi  bank 
by  defendant,  tbe  old  account  between  the 
parent  and  ttie  branch  bank  was  continued 
on  the  books  of  tbe  plaintiff,  and  that  the 
$816.44,  was  the  balance  shown  by  tbe  books 
of  tbe  plaintiff  bank  to  be  due  from  the  de- 
fendant to  it,  as  of  October  2,  1908,  when 
all  business  relations  ceased,  and  this  suit, 
after  some  efforts  to  adjust  differences  fail- 
ed, was  brought  in  December  following. 

The  Tlew  we  take  of  tbe  case  renders  It 
unnecessary  for  us  to  deal  with  the  cross- 
assignments  of  error  relating  to  the  8[>ecial 
pleas  In  writing.  In  our  opinion  the  find- 
ings of  fact  and  the  Judgment  of  the  court 
below  thereon  for  defendant  on  the  general 
issue  must  be  sustained. 

On  tbe  trial  the  two  Items  of  the  original 
bill  of  particulars  were  [H'actlcally  aban- 
doned, and  reliance  was  placed  solely  on 
the  Item  added  by  the  amendment:  "To  ac- 
count stated,  $816.44."  There  is  no  evidence 
of  an  account  stated  covering  this  Item.  Tbe 
only  evidence  relating  to  It  is  that  plain- 
tiff's books  show  this  balance.  l%e  evidence 
is  not  as  clear,  it  seems  to  ns,  as  it  might 
have  been  on  the  matters  of  account  to 
which  the  contract  relates.  It  is  Quite  clear, 
liowevWf  that  after  the  sale  and  pordiase 


I  by  defendant  of  the  brancih  bank,  the  parent 
I  bank  rendered  defoidant  an  account  of  items 
of  expenses  disbursed  by  it  on  account  of 
tbe  business  of  tbe  branch  bank,  including 
tbe  item,  safe  $800.00,  and  agi^gatlng  about 
$1,208.21,  and  with  which  defendant  credited 
it  Included  in  this  statement  were  Items  of 
expenses  disbursed  by  the  parent  bank,  ag- 
gr^tlng  $312.72,  which  the  cashier  of  de- 
fendant, who  was  also  cashier  of  tbe  branch 
bank,  and  kept  its  books,  swears  were  cred- 
ited to  the  parent  bank,  and  charged  to  ex- 
penses. The  balance,  $629.23,  he  swears 
"was  the  amount  of  onr  loss,"  and  was  the 
amount  paid  out  by  tike  branch  bank,  and 
carried  there  in  expense  account,  and  whidi 
with  the  $312.72,  charged  to  that  account, 
on  the  rendition  ctf  tlie  aocoont  for  $1,206.- 
21,  by  the  parent  bank,  made  op  the  mm 
$941.95,  net  loss,  of  the  brandi  baidc,  affcw 
deducting  eamWa  on  the  business  dtnie  for 
the  year,  tbe  total  eqwuMS  according  to 
this  witness  amounting  to  $1,756.20.  On  the 
trial  this  witness  was  pressed  hard  by  the 
court  and  opposing  counsel,  to  explain  how 
and  In  what  manner,  if  at  all.  defwdaiit 
had  reimbursed  the  irtaintlfl  the  amount  of 
this  net  loss.  He  admitted  that  defendant 
had  never  paid  this  money,  bnt  answued 
that  it  had  given  the  paroit  bank  credit 
'for  $312.72.  expenses  paid  by  it  and  as  to 
the  item  $941.96,  i^nesenttnc  the  net  loss 
of  the  branch  bank  after  deducting  eamlngR, 
the  new  bank  had  carried  that  amount  to 
expense  account  and  carried  it  there  until 
the  earnings  were  suflldent  to  charge  it 
off.  On  cross-examination  this  witness  tes- 
tified as  follows:  "Q.  When  he  rendered 
that  statement  showing  what  expenditures 
had  been  made  or  what  fnmiture  had  been 
furnished  to  the  branch  bank,  what  course 
was  pursued  tb^?  A.  Do  yon  mean  after 
the  branch  was  opened  up?  Q.  From  tbe 
first  A.  That  was  kept  here.  We  didn't 
have  any  statement  of  that  until  we  bought 
the  bran(di  bank  out  then  Mr.  Woodward  . 
rendered  a  statement  showing  the  furniture 
and  fixtures  and  the  expenses  they  had 
borne,  snch  as  stationery.  He  r^dered  us 
a  statement  and  we  charged  that  to  tbeir 
respective  accounts  and  gave  them  credit 
for  these  things."  Further  on  in  his  cross- 
examination  this  witness  further  explains 
that  the  $312.72,  was  the  entire  amount  of 
expenses  paid  out  by  tfie  i>arent  bank,  ac- 
cording to  the  statement  rendered,  and  for 
which  It  had  credit  and  that  the  balance 
of  tbe  total  loss  of  $041.96,  namely  $629.23. 
was  the  amount  of  the  loss  shown  on  the 
books  of  the  branch  bank.  As  we  Interpret 
the  whole  evidence,  and  the  testimony  of 
tbe  bookkeepers  given  in  technical  terms, 
the  facts  are:  That  certain  of  the  expenses 
and  disbursements  for  furniture,  etc,  for  the 
branch  bank  were  paid  by  tbe  parent  bank, 
and  the  record  thereof  kept  there  while  oth- 
er apenses  were  paid  oat  of  the  funds  at 
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the  branch  bank,  and  the  racord  thereof 
thwe.  And  when  the  sale  of  the  branch 
was  made  to  defoidant^  ancb  of  the  dl»> 
buraements  for  fnrnitore  and  expenses  as 
bad  been  made  the  parent  bank  were 
ooT«ed  by  the  statemnit  then  rendered  ag^ 
sregadng  $1,208^  and  with  which  the  old 
bank  was  gLroi  credit  on  the  books  of  the 
new,  the  account  fomltnre  and  flxtores,  be- 
ing charged  with  port  of  Oie  account,  and 
eqiensee  with  the  reddne.  Olien  after  an 
tavoSxB  of  tha  accounts  of  dlscoimts  and  de- 
poalts  at  0ie  branch  bank,  pttrchased  hj  the 
defendant,  the  rmult  was  a  showing  of  a 
loss  of  $ML95,  which  was  carried  on  the 
books  of  the  defendant,  in  expense  acoonnt, 
until  the  pamlngs  enabled  It  to  charge  that 
amount  off,  and  In  this  way  the  old  bank  got 
paid  the  loss,  for  the  loss  was  In  this  way 
assumed  by  defendant,  otherwise  the  old 
bank  would  hare  besa  obliged  under  its 
contract  with  defendant  to  make  good  the 
deficiency  of  discounts  and  other  assets  to 
cover  the  d^slt  accounts  taken  over  by  the 
defoidaot  bank  In  the  pnrcbase.  As  noted* 
the  erldeQce  is  not  clear.  It  seems  to  us  It 
might  easily  have  been  made  so.  But  we 
tlilnk  the  court  below  fairly  concluded,  that 
defaidant  was  not  indebted  to  plalntlfl  on 
an  account  stated,  or  on  any  account,  and  our 
opinion  Is  to  affliin  the  Judgment 


w 

INDIANA  ft  OHIO  LITHI  STOCK  IMS.  OO. 

T.  BOWMAN. 
(Sopieme  Court  of  Appeals  of  West  '^xglnia. 

Sept.  23,  1918.) 

(Byllabua  by  the  Court) 

1.  JUDQHBNT  (I  199*)— YXBDIOT  —  JunmiBfT 

Non  Obstahts  Vebsoicto. 

The  plaintiff  in  an  action,  claiming  more 
than  the  defendant  admits  to  be  due  from  him 
and  having  a  verdict  tor  the  amount  so  admit- 
ted, is  not  entitled  to  a  judgment  non  obstante 
veredicto  for  a  sum  larger  than  the  verdict, 
when  sufficient  pleadings  nave  pat  in  itrae  his 
tight  to  have  more  tlian  the  sum  so  admitted. 

[Ed.  Note.— For  other  caeefl,  see  Judgmuit, 
Cent.  Dig.  H  8G7-870 ;  Dec.  Dig.  1 199.*] 

2.  PUNCIFAL  AMD  AOBNT  ^  78*)  —  ApPUL 

AND  Ebbob  (1 1008*)— Aonon  bt  Pbiiicipax. 

—Evidence. 

Acquiescence  by  an  agent  In  statements  of 
the  account  between  them  rendered  by  Ids  prin- 
ctpal,  and  bis  failure  to  object  to  the  same  in 
any  manner,  supplemented  07  evidence  likowing 
the  relation  of  principal  and  agent  and  a  course 
of  busineBs  between  tnem,  are  sufficient  evidence 
of  liabilitj,  in  the  absence  of  opposing  evidence, 
to  call  for  a  verdict  against  him,  and  the  verdict 
of  a  jury  Ignoring  such  evidence  should  be  set 
aride. 

[Bd.  Note.— For  other  cases,  see  Principal  and 
Agent.  Cent  Dig.  H  162-177;  Dec.  Dig.  {78;* 
Appeal  and  Error,  Cent  Dig.  ||  3938-3943; 
DMTDlg.  S  1008.*i 

Error  to  Gtrcnit  Court,  Barbour  County. 

Action  by  the  Indiana  &  Ohio  Live  Stock 
Insurance  Company  against  Thomas  B.  Bow- 
man.  Judgment  for  plalntifl  tot  less  than 


idalmed,  and  it  brings  error.   Reversed  and 

remanded. 

Blue  &  Dayton,  of  Fhilli^  for  plaintiff 
in  error.  W.  T.  George^  of  RilUpsd,  tot 
defendant  In  error. 

POFFBNBARGER,  P.  The  overruling  of 
a  motion  to  set  aside  the  verdict  and  to 
reader  Judgment  notwithstanding  the  verdict 
are  the  principal  matters  of  complaint  on 
this  writ  of  error.  The  action  16  in  assump- 
sit the  declaration  claiming  f2,000,  and  con- 
tains only  the  common  counts.  The  blU  of 
particulars  filed  with  It  amounts  to  $1,403.- 
02.  To  get  rid  of  the  office  Judgment  the 
defendant  filed  an  affidavit  admitting  indebt- 
edness in  the  sum  of  $800,  and  denying  in- 
debtedness in  any  large  amount  He  also 
entered  a  plea  of  non  assumpsit  and  one  of 
sets-off,  claiming  credits  by  way  of  set-off, 
amounting  to  $1,184.6S.  Issue  having  been 
Joined  on  these  pleadings,  the  ease  went  to 
the  Jnry  upon  the  oral  testimony  of  the  as- 
sistant secretary  of  the  plaintiff  company 
and  documentary  evidence  In  the  form  of 
letters,  statements  and  the  books  of  the 
company.  The  v^dlct  was  for  $300,  the 
amount  admitted  by  the  defendant,  and 
the  court  refused  to  set  aside  the  verdict  and 
also  to  alter  Judpnoit  non  obstante  vere- 
dicto. 

[1]  As  the  plea  of  non  assumpsit  was  suffi- 
cient in  substance  and  form  and  went  to 
the  whole  demand  set  up  in  the  declaration, 
and  8etaK>ff,  going  to  a  large  portion  thereof, 
were  sufficiently  pleaded,  and  issues  were 
taken  on  these  pleas,  the  court  properly  re- 
fused to  render  Judgment  notwithstanding 
the  verdict  To  sustain  this  conclusion,  it 
suffices  to  refer  to  the  authorities,  without 
any  discussion  of  the  principles  involved. 
Mason  V.  Bridge  Co.,  28  W.  Va.  039 ;  Boyles 
T.  Overby,  11  Qrat  202;  Beale  v.  Justices, 
10  Grat  278;  U  Enc.  PL  A  Fr.  912  et  seq.; 
Bouv.  L.  Dla,  title  Non  Obstante  Veredicto. 

[2]  But  the  court  should  have  set  aside 
the  verdict  Offering  no  testimony  whatever, 
the  defendant  contented  himself  with  cross- 
examination  of  plaintiff's  witness  who  ad- 
mitted credits  amounting  to  about  $1,710. 
These  credits,  however,  had  all  been  allowed 
by  the  plaintiff  In  the  statements  rendered 
to  the  defendant  showing  balances  amount- 
ing to  about  $1,478.24,  exclusive  of  interest 
About  $800  of  it  was  credited  on  tlie  account 
for  the  year  1908,  leaving  a  balance  of  $520, 
and  the  remaining  items  were  all  credUed 
to  the  account  for  the  year  1909,  showing  a 
balance  of  $908.74.  These  statements  were 
rendered  a  considerable  period  of  time  be- 
fore the  action  was  brought  and  the  defend- 
ant made  no  objection  wtiatevw  to  them. 
This  evidence  of  bis  acqnlracence  in  the 
claims  made  against  him  was  supplemented 
by  the  testimony  of  the  witness  and  plain* 
tUTs  own  letters  put  in  mUmoa,  Bhc(wlng 
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tbe  relation  of  principal  and  agent  subsisting 
between  the  parties.  The  testimony  also  In- 
dicates an  established  course  of  business  be- 
tween tbem  as  principal  and  agent.  The 
defendant  was  an  Insurance  agent,  having 
charge  of  a  large  territory  and  employing 
subagents.  When  appIlcaUons  for  policies 
were  made,  tbe  policies  were  sent  to  the 
defendant  or  his  subagent  and  he  was 
charged  with  the  premiums.  PoUcles  not  ac- 
cepted by  the  applicants  were  returned  by 
the  agent  and  tbe  premiums  thereon  credited 
as  Dot  having  been  collected  and  as  being 
uncollectible.  There  was  no  proof  of  tbe  ex- 
act and  full  terms  of  tbe  contract  between 
them  nor  of  the  actual  collection  of  money, 
but  the  oral  testimony  and  letters  show  tbe 
relation  of  principal  and  agent  and  indicate 
a  course  of  business.  These  Important  ele- 
ments or  drcamstances  having  been  thus 
shown,  the  failure  of  the  defendant  to  make 
any  objection  to  tbe  statements  Is  evidence 
of  an  admission  on  his  part  of  the  correct- 
ness thereof.  This  evidence  is  not  opposed 
nor  rebutted  in  any  manner  whatever  and 
was  utterly  ignored  by  the  Jury.  It  made 
a  prima  focie  case  and  called  tor  a  verdict 
in  the  absence  of  opposing  evidence.  Harmon 
ft  Crockett  v.  Maddy  Bros.,  67  W.  Va.  66, 
49  S.  B.  1009;  Buffner  ^.  Hewitt,  7  W.  Va. 
6S5;  1  Greenleaf,  Ev.  i  209;  Chapman  v. 
Liverpool,  etc.,  Co..  67  W.  Va.  895,  60  S.  E. 
601;  Shrewsbury  ▼.  Tufta,  41  W.  Ta.  212, 
23  S.  E.  692. 

In  our  opinion,  tbe  evidence  entitled  the 
plaintiffs  to  a  verdict  for  much  more  than 
the  $300  admitted  by  tbe  defendant  to  be 
due,  and  the  court  erred  In  refusing  to  set 
aside  the  verdict  Hence  we  will  reverse  the 
Judgment,  set  aside  the  verdict,  and  ronand 
the  case  fw  a  new  trial. 


DAVIS  et  aL  V.  SPRAOQ. 

(Snpreme  Court  of  Appeals  of  West  Ttx^nla. 
Sept  23,  1913.) 

rcryllabiM  Ip  <W  Court.) 

1.  MumoiFAi.  CoBPOBATiona  (I  687*>  —  Ob- 
BTBuonoN  or  Stbxit— Awmno  —  **Pdblxo 

KUISAHCE." 

A  private  awning  erected  over  &  pubUc 
street  witbont  lawful  anthorlty  Is  a  public  nui- 
sance wbe^T  It  materially  interferes  with  pub* 
lie  travel  or  not 

[Ed.  Note.— For  other  cases^  see  Municipal 
Corporations,  Cent  Dig.  ||  1448,  1494r-1496; 
Dec.  Dig.  I  667.*        -t**  — 

For  other  definitions,  set  Words  and  Fhiaaea. 

vol.  6,  pp.  6799-5804.1 

2.  NnisANCx  Q  42*>— RtOHT  TO  BirjoiN— Par- 
ties. 

A  private  individual  may  maintain  a  enit 
to  enjoin  a  pablie  nuiaance  only  when  bis  rights 
are  injuriously  affected  in  a  special  manner  dif- 
ferent from  the  public  In  general. 

[Ed.  Note.— For  other  cases,  see  Nnlsanoe, 
Cent  Dig.  H  164-169;  Dec.  Dig.  |  72.*] 

•Tor  otk«r 


3.  MlTinciPAL     CORFORATIONB     «     669*)  — 

Stbkbts— Right  of  Abutting  Ownebs. 
In  addition  to  his  right  to  use  the  highway 
in  common  with  the  general  public,  an  abutting 
owner  has  also  a  special  right  of  access  thereto 
and  to  light,  air,  and  view  therefrom.  These 
are  property  rights  and  exist  regardless  <^  tbe 
ownership  of  tbe  fee  Id  tbe  highway. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  1  1446:  Dec.  Dig.  | 
669.*] 

4.  Municipal  Cospobations  (H  680,  681*)— 

POWlEBa— GONTEOI.  OW  SiaXBTB. 

The  council  of  a  dbr,  unauthorised  by  its 
diarter  to  do  so,  acts  ultra  vires  when  it  at- 
tempts to  permit  the  permanent  occupation  of 
any  portion  of  Its  pablie  streets  for  private  par- 
poses. 

[Ed.  Note.— For  other  cases,  see  ManlcUHa 
Corporations,  Cent  Dig.  H  146&-1466;  Dec 
Dig.  U  6807681.*] 

5.  ACTIOH  (I  7*>— NUISAHCT  Q  TS^ACTION 
TO  ENJOIN— DeFENSBB  —  UAUrtBNANCa  OW 
SlinLAB  KUISANOB. 

In  a  suit  to  abate  a  nuisance.  It  Is  no  de- 
fense that  plaintiff  maintains  a  slmilu  nniaftnce 
or  that  he  was  actuated  by  spite  or  ill  will  to 
bring  his  suit  The  court  cannot  Inquire  into 
plaintiff's  motives  for  suing. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig-  i  8 ;  Dec.  Dig.  f  7  ;*  Nuisance.  Cent  Dig. 
H  176-184;  Dec.  Dt  I  75.*] 

6.  NmsANCK  ({  72*)  —  PuBUO  Nuisance  — 
Bight  to  Enjoin. 

Before  equity  will  abate  a  public  nuisance 
at  the  suit  of  a  private  individual,  it  must  ap- 
pear, not  only  that  plaintiff  is  specially  dam- 
aged by  it  in  a  manner  different  from  toe  gen- 
eral public,  bat  also  that  bis  injury  is  serioua. 
affecting  the  substance  and  valne  of  his  prop- 
erty. •  ^ 

[Bd.  Note.— For  other  cases,  see  Nuisance. 
Cent  Dig.  H  16*-169;  DeT^  |  72.*] 

7.  MuNiciPAi.  Corporations  (|  697*)  —  Ob- 

BTBUCTION  OF  STREET— ACTIOH  TO  ENJOIN—' 

Injury— SuFTioiENCT  op  Evidbnct. 

A  case  in  which  relief  la  denied  because  of 
failure  to  prove  injury. 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
Corporations,  Cent  Dig.  $|  1602-160S;  Dec. 
Dig.  I  697.*] 

Error  to  Circuit  Court,  Marshall  County. 

Bill  by  E.  S.  Davis  and  others  against  J. 
I.  Spragg.  Decree  for  defendant,  and  plain- 
tiffs bring  error.  Affirmed. 

D.  B.  Bnin^  of  BbnndsTlUak  and  Caldwell 
ft  CaUlweU  and  McCamic  ft  Clarke,  all  of 
Wheeling,  for  aroellanta.  T.  H.  Bbanon,  of 
Wayneaboig,  Pa.,  and  Nc^ea  ft  Rita,  oC  Wheel- 
ing, for  appellee. 

WILLIAMS,  J.  The  plaintiffs  B.  S.  Davis 
and  B.  S.  Romlne  and  the  defendant  3-  X- 
Spragg,  are  the  several  owners  of  three  ad- 
joining buildings  fronting  on  Main  street  In 
the  town  of  Cameron.  The  fronta  of  the 
buildings  are  flush  with  the  street  Defend- 
ant erected  a  porch  or  wooden  awning  in 
front  of  fala  building  22  feet  long  and  15 
feet  above  the  street,  extending  to  the  ooter 
edge  of  the  sidewalk,  a  distance  of  about  & 
feet  and  supported  by  two  Iron  posts  abont 
4  inches  In  diameter,  resting  on  tbe  ddewalk 
near  the  curb  line.   Plaintiffs  brought  this 
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stdt  to  enjolii  Its  nudntenaiice,  arenlng  tbat 
It  is  a  public  nuisance  and  tbat  they  are 
spedally  damaged  by  it  On  a  fall  hearing 
-of  tbe  case  on  blU,  answer,  general  replica- 
tion, and  num^os  d^sitlons,  the  chancel- 
lor dlesolred  the  preliminary  injunction  and 
■dismissed  plaintiffs'  UU,  and  they  have  ap- 
pealed. 

[1]  It  is  alleged  In  the  bill  that.  If  the 
porch  la  permitted  to  remain,  it  vriU  not  only 
obstnict  public  travel  on  the  street  and  con- 
stitute a  public  nuisance  but  tlmt  It  will 
cause  Irreparable  injury  to  plalatlfla;  that 
It  will  obstruct  the  light  and  air  to  their 
buildings  and  wUt  greatly  depreciate  tb^ 
rental  and  actual  value;  that  it  will  cut  oB 
the  prospect  or  view  from  the  buildings  out 
upon  tbe  street;  also  that  the  posts  or  pil- 
lars supporting  the  porch  will  materially  In- 
terfere with  the  right  of  access  to  the  Bo- 
mine  property  from  the  public  street  All 
these  avefments  are  denied,  and  much  evi- 
dence was  taken  on  the  question  whether 
or  not  the  structure  is  in  fact  a  public  nui- 
sance. But  it  Is  admitted  that  the  porch 
extends  out  over  tbe  street  line  about  nine 
feet  and  Is  supported  by  four-inch  iron  posts 
resting  on  the  sidewalk.  This  of  Itself  Is 
-enough  to  show  that  it  Is  a  public  nuisance. 
Any  unlawful  encroachment  upon  or  over  a 
public  highway,  whether  actually  Interfering 
with  travel  by  the  public  or  not,  Is  a  pur- 
prestnre  and  a  nuisance  per  se,  and  the  jury 
are  not  at  liberty  to  determine  whether  such 
encroachment  amounts  to  a  public  nuisance 
by  the  measure  of  inconvenience  the  public 
may  suffer  from  it  2  Elliott  on  Roads  and 
Streets,  S  S2S.  This  rule  Is  abundantly  sup- 
ported by  adjudicated  cases.  For  instance, 
an  awning  over  the  sidewalk  (Hlbbard  & 
<!o.  V.  Chicago,  173  IlL  91,  50  N.  E.  256,  40 
L.  R.  A.  621),  a  bay  window  extending  18 
inches  into  the  street  (People  v.  Harris,  203 
IlL  272,  67  N.  B.  786,  96  Am.  St  Bep.  304), 
a  bay  window  16  feet  above  the  sidewalk  ex- 
tending 3  feet  and  4  inches  over  the  street 
line  (Reinier's  Appeal,  100  Pa.  183,  45  Am. 
Bep.  373),  ttillars  In  front  of  a  building,  ex- 
tending 22  inches  onto  the  sidewalk  (Bank 
T.  Tyson.  133  Ala.  459,  32  South.  144,  59  L. 
B.  A.  399,  91  Am.  St  Bep.  46,  and  Blscbof 
V.  Bank,  75  Neb.  838,  106  N.  W.  996,  5  L. 
B.  A.  [N.  S.]  486)  have  all  been  held  to  be 
public  nuisances.  But  ndthor  the  public,  nor 
its  trustees,  tbe  municipal  officers,  are  com- 
plaining here ;  they  are  not  before  tbe  court 

[2]  What  then,  are  the  rights  of  these 
plaintiffs  in  the  premises?  Before  a  private 
individual  can  enjoin  a  public  nuisance  it 
must  appear  tbat  his  rights  are  Injurionsly 
affected  in  a  manner  different  from  the  pub- 
lic in  general,  "in  order  to  secure  an  ^Elclent 
administration  of  the  law  for  the  benefit  of 
the  public  and  to  avtdd  multbiUcity  of  suits 
to  accomplltdi  one  purpose,  public  wrongs  are 
redressed  at  the  suit  of  proper  offldals,  and 
Individual*  are  not  permitted  t»  irMttntujn 


separate  acUona  or  suits  to  redreaa  a  wrong 
that  is  public  in  its  natare  unless  the  in- 
dtvldnal  Battaa  or  is  threatened  with  some 
Special,  particular,  or  peculiar  Injury  grow- 
ing out  of  the  public  wrong.  If  tbe  nui- 
sance causea  special  or  peculiar  injury  to  an 
individual  different  in  kind  and  not  merely 
in  d^ree  from  the  Inju^  to  the  public  at 
larg^  and  tiie  bijury  is  substantial  in  its 
nature,  tbe  individual  may  have  bis  civil 
remedy."  2  Elliott  on  Boada  and  Streets. 
I  850a ;  Keystone  Bridge  Co.  t.  Summers,  13 
W.  Ta.  476;  Talbott  t.  King.  33  W.  Va.  6. 
9  S.  £.  4& 

[8]  Plaintiffs,  being  tbe  owners  of  prop- 
erty abutting  on  the  highway,  have  an  ease- 
ment therein  not  possessed  by  the  public  in 
common.  In  addition  to  their  right  of  pas- 
sage over  tbe  highway,  which  they  bold  In 
common  with  all  other  citizens,  they  have  a 
special  right  of  access  to  their  property  from 
tbe  highway  and  the  right  to  the  Ught  and 
air  from  It  These  rights  exist  independent 
of  the  ownership  of  the  fee  in  the  highway. 
Barnett  v.  Johnson.  15  N.  J.  Eq.  481;  Dill 
V.  Board  of  Ed.  Camden,  47  N.  J.  Bq.  422,  20 
Aa  739,  10  L.  B.  A.  276. 

"Owners  of  land  abutting  upon  public 
streets,  even  In  case  the  fee  of  tbe  street  is 
In  the  municipality,  have  an  easement  In  the 
streets,  not  ooly  for  ingress  and'  egress,  but 
also  for  the  uninterrupted  passage  of  light 
and  air."    Jones  on  Easements,  |  489. 

The  unlawful  occupation  of  any  portion  of 
the  public  highway  In  such-  manner  as  to 
materially  Interfere  with  the  access  of  an 
abutting  owner  to  bis  property  or  his  ease- 
ment of  light  and  air  from  the  highway  Is 
an  unwarranted  Invasion  of  his  property 
right  and  constitutes  a  private,  as  well  as  a 
pubUc,  nuisance.    2  ElUott  (3d  Ed.)  |  896. 

"A  structure  connecting  two  buildings  on 
opposite  sides  of  a  street  built  so  far  above 
the  street  as  not  to  Interfere  with  traffic 
thereon,  is  a  nuisance  as  to  adjacent  proper- 
ty owners,  whose  light  it  obstructs."  Town- 
send  V.  Epstein,  03  Md.  637,  49  Atl.  629,  62 
L.  B.  A.  409,  86  Am.  St  Bep.  441,  and  Field 
V.  BarUng,  149  la  556,  37  N.  E.  850,  24  L. 
B.  A.  400.  41  Am.  St  Rep.  311,  a  similar  case. 

[4]  The  council  of  the  town  of  Cameron 
acted  ultra  vires  when  It  passed  an  ordinance 
permitting  defendant  to  erect  hia  porch  over 
the  sidewalk.  Chapter  47  of  tbe  Code  is  the 
town's  charter,  and  it  vests  no  authority  in 
the  council  to  anthorlxe  the  erection  of  any- 
thing on  or  over  its  atreets  fbr  even  a  pub- 
lic purpose.  Having  paramount  control  of 
tbe  public  highway,  tbe  Legislature  could  no 
doubt  confer  such  authority  upon  a  munici- 
pality (Wormser  t.  Brown,  148  N.  Y.  168, 
43  N.  B.  fi24) ;  but  in  the  present  oise  it  baa 
not  seen  fit  to  ido  so.  Moreover,  the  occupa- 
tion of  the  highway  in  this  instance  la  for 
a  purely  private  purpose.  "Even  where  a 
city  to  ^ven  exclusive  power  owe  its  sttvets, 
such  power  must  be  exercised  for  the  good  of 
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the  general  pnbUc,  and  a  dty  cannot  anthor- 
IK  obstructions  In  ita  streets  tor  merely  pri- 
vate purposes."  2  BlUott,  S  836 ;  Townsend 
T.  Bpstein,  93  Ud.  6S7.  49  AO.  629.  62  L. 
R.  A.  409,  86  Am.  St  Bep.  441 ;  PamsylTanla 
Go.  T.  Cblcago,  181  IlL  289,  54  N.  B.  820, 
63  L.  B.  A.  22S;  Pettis  t.  Johnson,  66  Ind. 
139;  People  v.  Harris.  208  111.  272,  67  N.  B. 
785,  06  Am,  St.  Rep.  804 ;  Beimer'a  Appeal, 
100  Pa.  182,  46  Am.  Rep.  878. 

Bat  the  Tight  of  easement  of  access  and  of 
light  and  air  from  the  public  street  is  so  Car 
regarded  as  the  private  property  of  an  abut- 
ting owner  that  the  LegLslatnre  itself  has 
not  the  right  to  deprive  the  owner  of  It 
without  just  compensation,  ev^  when  taken 
or  injured  for  the  public  good ;  and  certain- 
ly it  would  not  have  the  right  to  so  deprive 
him  of  It  for  pur^  private  purposes.  2  El- 
liott, f  882.  and  numerous  cases  dted  In  note ; 
LahT  V.  Met  El.  R.  R.  Co.,  104  N.  T.  268.  10 
N.  E.  B28;  StOTy  v.  N.  T.,  etc,  B.  B.  Oo.* 
00  N.  Y.  122,  43  Am.  Bap.  146. 

tl]  It  was  no  defense  to  plalntlflir  Kiit 
that  they  were,  at  the  time  of  bringing  it, 
maintaining  awnings  or  verandas  overhang- 
ing the  street  in  front  of  their  properileB. 
Defendant,  of  course,  could  not  plead  plain-, 
tiffli'  wrong  in  justification  of  his  own. 
Eadi  alleged  wrong  must  stand  and  be  tried 
by  Itself,  ^wman  v.  Humphrey,  132  Iowa, 
284, 109  N  W.  714.  6  L.  B.  A.  (N.  S.)  1111,  U 
Ann.  das.  131 ;  Robinson  v.  Bangh,  81  Ifich. 
290;  Schaidt  v.  Blanl.  66  Md.  141,  6  AtL 
669;  Bank  v.  Tyson,  133  Ala.  400,  82  Sontti. 
144,  00  L.  B.  A.  800,  91  Am.  St  Bep.  4& 
That  plalntUEa  may  have  beoi  Influenced  by 
motives  of  peieonal  spite  and  ill  will  to  bring 
th^r  suit  la  no  defesise.  The  result  of  the 
suit  must  depend  upon  plaintUTs*  l^al  right, 
which  Is  not  affected  by  tb.^r  motives.  The 
conrt  has  no  right  to  inquire  into  thdr  mo- 
tives In  bringing  the  suit  Koblegard  v. 
Hale,  60  W.  Va.  37,  63  S.  R  798,  116  Am.  St 
Rep.  868.  9  Ann.  Cas.  732. 

[t]  Defendant* a  porch  being  a  public  nuis- 
ance, plaintiffs  have  a  right  to  its  abate- 
ment if  they  have  sustained  special  and  ma- 
terial damages.  But,  to  entitle  them  to  re- 
lief in  equity,  the  damages  must  be  substan- 
tial; they  "must  be  serious,  affecting  the 
substance  and  value  of  the  plaintiffs'  estate.** 
Talbott  V.  King,  32  W.  Va.  6,  9  8.  E.  48; 
Keystone  Bridge  Co.  v.  Summers,  13  W.  Va. 
476;  Hahn  v.  Thornberry,  7  Bush  (Ky.) 
403;  and  Jenks  v.  WUUams,  115  Mass.  217. 

[7]  It  appears  from  the  written  opinion  of 
the  chancellor,  copied  Into  the  brief  of  coun- 
sel for  defendant,  that  he  dismissed  the  bill 
for  the  reason  "that  no  serious  damage  af- 
fecting the  substance  and  value  of  the  plain- 
tiffs* estate  had  been  proven."  The  evldmce 
Is  voluminous  on  the  question  of  plaintiffB* 
alleged  injury,  and  no  useful  purpose  would 
be  accomplished  in  red  ting  even  the  materi- 
al portions  of  it  In  this  opinion.  It  is  most- 
ly matter  ot  the  cfilnlona  oi  different  wit- 


nessea.  The  testimony  of  about  20  witnesses 
was  taken  by  plaintiffs  and  of  about  26  by 
defendant  The  two  plaintiffs  and  one  otber 
are  the  only  wltn^ses  who  attempted  to  fix 
any  certain  amount  aa  the  diminution  in 
value  of  their  property  on  account  of  the 
maintenance  of  the  porch.  Mr.  Davis  says 
bis  property  Is  damaged  to  the  extent  of 
f2,000  and  Mr.  Bomlne's  $1,000.  Mr.  Bo- 
mine  says  be  considers  bis  property  damaged 
as  mudi  as  $1,000  and  Mr.  Davis*  about  as 
much,  or  perhaps  a  little  more  than  his,  be- 
cause It  is  a  more  valuable  property-  But 
a  vast  majority  of  witnesses  say  that  In 
their  opinion  no  damage' has  been  suffered. 
A  number  of  photographs  of  the  buildings 
were  taken  from  different  angles  In  the 
street  and  were  filed  as  evidence.  We  get  a 
better  Iraowledge  from  them  of  the  physical 
surroundings  and  of  the  effect  on  plalntlffa* 
property  iwodnced  1^  the  ^fendant's  porch 
than  we  can  possibly  obtain  tcom  the  deser^h 
tlon  of  the  situation  by  tSie  witnesses.  Nd- 
ther  of  the  pcMs,  suiq>orting  the  porcb, 
stands  in  front  of  Bomlne's  boiling,  which 
Is  Qie  bnlldiiv  nat  to  defendant's;  but 
the  nearest  post  Is  nine  or  ten  feet  on 
Sprag^s  ride  of  the  dMdlng  line  of  ttw  lota, 
extended  into  the  street  It  Is  therefore  evi- 
dent that  the  only  Injurious  ^Eect  produced 
1^  the  posts  is  their  Int^erence  with  travel 
on  the  street  They  do  not  IntezCere  with 
plalntUts*  right  of  access  to  their  respecttve 
bnlldlngs.  Consequently  neither  <Hie  of  them 
is  affected  by  the  posts  in  a  manner  dif- 
ferent from  the  public  In  general.  Mdth» 
la  It  proven  that  the  porch  Itself  obstracta 
plaintiffs'  light  or  air  from  the  street  It 
does  not  extend  the  full  distance  across  fhe 
front  of  defendant's  property;  It  is  about 
the  same  distance  from  the  dividing  line  be- 
tween his  and  Romlne's  properties  as  the 
Iron  post  Is.  It  of  course,  could  not  shut 
out  the  light  and  air  from  the  upper  floors 
of  plaintiffs'  buildings.  The  first  floors  of 
all  three  of  the  buildings  are  used  as  mer- 
cantile rooms.  Mr.  Grossman,  a  retail  mer- 
chant and  tenant  of  Mr.  Romlne  occupying 
the  lower  floor,  says  the  porch  does  not  ob- 
struct the  light  or  air.  He  says,  "It  is  the 
same  as  It  always  was."  He  asked  for  no 
reduction  in  his  rent  and  expected  none  on 
account  of  defendant's  porch.  The  Davis 
storeroom  is  less  likely  to  be  Injuriously  af- 
fected than  Bomlne's,  because  it  is  farther 
from  the  porch. 

We  therefore  think  it  la  clear,  from  tlie 
evidence,  that  plaintiffs'  access  to  thtir  re- 
specttve buildings,  and  their  light  and  air 
from  the  street  to  the  lower  part  of  their 
bnlldlngs,  has  not  been  Injuriously  affected. 
It  does  appear,  however,  that  their  view 
from  the  second-story  window,  looking  out 
upon  the  street  toward  the  west  is  obstroct- 
ed  for  some  distance  along  the  sidewalk  in 
front  of  and  to  the  west  of  the  Spra^  bnild- 
li^;  and  much  stress  Is  laid      counsel  tor 
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appellants  In  tbdr  brief  npon  tiie  proposition 
that  an  obstractlon  of  plaintiffs*  prospect 
or  view  out  upon  any  portion  of  the  high- 
way constitutes  a  special  Injury  to  their 
property,  entitling  them  to  rell^  whether 
their  light  and  air  has  been  interfered  with 
or  not,  and  In  support  of  this  proposition 
they  rely  upon  Bank  t.  Tyson.  133  Ala.  450, 
32  South.  144,  59  L.  B.  A.  399,  91  Am.  St 
Rep.  46,  and  Blschof  v.  Bauk,  75  Neb.  838, 
106  N.  W.  996.  fi  L.  B.  A.  (N.  S.)  486,  In 
both  of  which  cases  it  was  held  that:  "An 
owner  of  land  abutting  on  a  ptU>Uc  street 
baa  an  easement  of  view  from  every  part  of 
the  Btreet,  of  whieh  he  cannot  tw  deprived 
by  encroachments  placed  on  It  by  an  ad- 
jacent proprietor."  Those  suits  were  by 
abutting  ownrn  to  abate  a  nuisance  hj  in- 
junction, as  In  the  present  case,  on  the 
ground  that  plaintiffs  suffered  special  dam- 
ages; and  In  eadk  ease  the  thing  sought  to 
be  enjoined  was  the  msintesiance  of  idUars 
erected  In  front  of  defendants  building,  ex- 
trading  &om  the  sidewalk  to  the  second 
story  and  projecting  outward  beyond  the 
street  line,  in  the  l^son  Case  22  Inches  and 
in  the  Bischof  Case  about  24  inches,  thus 
cutting  off  tile  view  of  pedestrians  on  the 
sidewalk  from  the  front  windows  of  plain- 
tUh'  bidldiags,  whlt^  were  used  for  the  dis- 
play of  wares  and  merchandlae.  The  Tyson 
Case  was  not  heard  upon  foil  proof.  It  was 
an  appeal  from  an  order  of  the  court  ovwv 
ruling  a  motion  to  dissolve  the  preliminary 
injunction  which  had  been  awarded  and  was 
beard  upon  the  pleadings  and  ex  parte  affi- 
davits only.  Says  the  court  in  its  opinion: 
"We  try  the  case  on  this  appeal,  on  the 
pleadings  as  they  are  presented,  In  advance 
of  any  evidence  taken  In  the  cause.  Wheth- 
er the  evidence  when  taken  will,  on  submis- 
sion of  the  case  for  flnal  disposition,  sustain 
the  averments  for  relief  or  not,  we  are  not 
given  to  know."  This  indicates  clearly  that 
plaintiff's  right  to  ultimate  relief  in  that  case 
would  depend  upon  his  proving  that  his  prop- 
erty was  actually  damaged  by  the  obstruc- 
Uoa  of  his  view. 

In  the  BlsiAof  Case  there  seems  to  have 
been  a  flnal  decree  by  the  lower  court  dis- 
missing plaintiff's  bill  on  the  ground  that  his 
damages  could  be  ascertained  with  reason- 
able certainty  in  an  action  at  law.  The  Su- 
preme Court  reversed  the  decree  and  re- 
manded the  cause,  with  direction  to  enter  a 
decree  abating  the  nuisance.  In  discussing 
the  question  whether  or  not  plaintiff  had 
sustained  any  special  Injury  peculiar  to  him- 
self, aside  from  and  Independent  of  the  In- 
jury to  the  general  public,  the  court  says: 
"On  this  point  we  derive  but  little  aid  from 
the  opinions  of  different  witnesses.  That 
the  obstruction  in  question  obstructs  the 
view  to  the  front  windows  of  the  plaintiff's 
building,  which  is  kept  for  mercantile  pur^ 
poses  Is  self-evident.  The  value  of  the  front 
windows  of  a  mercantile  house  for  the  dls- 
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play  of  goods  and  wares  for  advertising 
purposes  and  of  an  unobstructed  view  there- 
to are  matters  of  common  knowledge.  The 
value  of  a  conspicuous  buslne^  front  was 
not  lost  sight  of  by  the  defendant  bank  when 
it  planned  an  ornamental  entrance,  which  ex- 
tended outwards  beyond  the  ddewalk  line 
and  beyond  the  front  line  of  adjacent  build- 
ings. It  requires  no  evidence  to  show  that 
any  unlawful  obstruction  that  cuts  off,  to  a 
substantial  degree^  the  view  to  the  front  of 
a  business  house,  or  riders  it  less  valuable 
for  the  display  of  goods  and  advertising  pur- 
poses, is  a  damage  to  the  owner  of  such 
building  and  a  damage  which  is  special  and 
peculiar  to  him  and  independent  of  any 
damage  sustained  by  the  pubUc  at  large." 

We  are  Inclined  to  think  tlut  tiiese  cases 
determine  the  law  oorrectiyt  and  that,  U 
lOaintiffs  la  this  OLse  had  proven  that  the 
obstruction  of  the  view  ffom  the  stre^  to  the 
front  of  taielr  bulldii^rB  seriously  and  injurt 
ottsly  affected  thdr  actual  or  rental  value,  they 
would  have  been  oiUtled  to  reUtf.  But,  up- 
on carebd  reading  of  the  evldaice,  we  think 
the  chancellor  correctly  decided  that  they  had 
foiled  to  prove  any  such  damages.  In  view 
of  the  diaractw  of  the  nuisance  eomidain- 
ed  of  and  the  nature  of  the  view  intet^ 
fered  with,  it  being  only  a  view  from  the 
upper  window  upon  a  portion  of  the  tide- 
walk,  it  is  an  injury  whldi  we  think  is  more 
fanciful  than  reaL  The  maintenance 
plaintiffs  themselves  of  a  similar  porch  over 
the  front  of  their  buildings,  though  extend- 
ing not  so  far  over  the  sidewalk  as  defend- 
ant's porch.  Is  a  circumstance  clearly  indi- 
cating that  their  alleged  injury  is  without 
real  foundation.  They  have  no  right  to  a 
view  which  can  be  enjoyed  only  from  their 
own  verandas,  because  they  are  unlawfully 
maintained  and  constltate  a  public  nuisance 
as  well  as  defendant's  porclL  If  the  ob- 
struction of  the  upper  windows  from  the 
view  of  a  pedestrian  In  the  street  below  Is 
the  ground  of  complaint.  It  would  seem  that 
plaintiffs  are  more  injured  by  the  mainte- 
nance of  their  own  porticoes  than  they  are  by 
that  of  defendant,  because  a  pedestrian  on 
the  sidewalk,  standing  in  front  of  the  Spragg 
building,  could  not  read  a  sign  in  the  upper 
windows  of  ^tber  of  plaintiffs'  buildings 
even  If  Spragg's  porch  were  not  there.  He 
would  be  viewing  It  at  too  great  an  angle; 
and  the  view  from  the  sidewalk,  immediately 
In  front  of  plaintiffs*  buildings,  Is  obstructed 
by  their  own  verandas.  The  Spragg  porch. 
In  our  opinion,  does  not  obstruct  tbe  view  of 
a  person  in  the  street  from  any  point  there- 
in, from  which  a  sign  so  placed  could  be 
read,  and  it  therefore  clearly  appears  that 
the  upper  windows  in  plaintiffs*  buildings,  so 
far  as  It  relates  to  their  value  for  the  por- 
pose  of  advertising  signs  or  for  displaying 
goods  and  wares,  are  in  no  wise  interfered 
with  by  defendant's  porch. 

We  affirm  the  decree^ 
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SELVEY  et  al.  t.  GRAFTON  COAL  A  COEB 

CO. 

(Suprem*  Court  of  Appeals  ot  West  Tlzgiiiia. 
Sept  23,  1913J 

(Byllabut  hy  the  Court.) 

1.  Action  ({  50*)— Joindeb  or  Causbs  or  Ac- 
tios—Divebbitt  OF  iNTEBESra. 

Two  or  more  plaintiffs  may  join  in  an  ac- 
tion to  recover  the  penalty  provided  by  section 

7,  c  79.  Code  1906,  for  the  unlawful  mining  and 
removal  of  coal  within  five  feet  of  their  prop- 
erty line,  provided  tiiey  have  some  interest  in 
«itner  the  surface  of  the  land  or  the  vein  of  coal 
or  in  both;  and  it  makes  no  difference  tliat 
some  of  them  are  Interest^  in  tin  coal  and  oth- 
ers In  the  soiface  o^ ;  or  any  snch  Interested 
person  may  sue  alone.  Bat  there  can  be  but 
one  recovery  for  such  wrong. 

[Ed.  Note. — For  other  cases,  see  Actitm,  Cent 
Dig.  88  511-647;  Dec  Dig.  |  50.»] 

2.  Minks  and  Hihbbaiji  (|  94*)— Unlawtuz. 

MlNINO-^AonOH  VOB  FKNAIOT  —  IteCUKA- 

TION. 

The  declaration  In  such  action  Is  sufflclent 
if  It  avera  the  wrong  in  language  the  legal 
equivalent  of  the  terms  of  the  statute;  it  need 
not  be  in  the  exact  words  of  the  statute. 

(Ed.  Note.— For  other  cases,  see  Mines  and 
^nerala.  Cent  Dig.  H  220,  221;  Dec  Dig.  f 

8.  Minis  and  Minkkals  (|  94*>— nNi;.AWFui< 
Mining— AonoN  roB  Pinactt- Vaszanck— 

"Land." 

Under  an  averment  that  plaintiff  owns 
"land,"  he  may  prove  that  he  owns  coal  under 
the  land ;  such  proof  is  not  a  material  vadauce 
from  the  allegation. 

[Ed.  Note.— For  other  chss,  see  Mines  and 
Minerals,  Cent  Dig.  H  220^1^1;  D«e.  Dig.  | 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  3075-38S4;  toL  8,  pp.  7700,  Tm] 

4.  Appeal  and  Ebbob  Q  1078*)— Habmlbbs 

EBBOB— JUDOHBNT. 

In  such  joint  action  by  several,  the  uncon- 
tradicted testimony  of  any  one  of  them  tliat  he 
did  not  consent  in  writing  to  tiie  removal  of  the 
coal  will  warrant  a  judgment  againat  defradant 
for  the  full  penalty,  the  proof  m  other  respects 
being  complete ;  and  it  is  not  material  to  de- 
fendant whether  judgment  be  rendered  in  favor 
of  all  the  plaintiffs  or  only  in  bvor  of  the  one 
who  80  testified. 

[Ed.  Note.— For  otber  cases,  see  Appeal  and 
Emr^^Cent  Dig.  fl  4240-4247;  De&  Dig.  | 

5.  Mines  and  Mirbbau  94*)— TTniawtdi. 
Mining— Action  fob  Pbnaltt  —  Pboot  or 
Dauagsb. 

In  sach  action  It  is  not  necessary  to  prove 
damages  or  roecial  injury.  The  statute  fixes 
the  amoont  of  recovery  for  ita  violatian,  with- 
out regard  to  the  amount  of  damages  actually 

suffered. 

fEd.  Note.— For  other  canes,  see  Mines  and 
Minerals,  Cent  Dig.  |8  220,  221;  Dec.  Dig.  | 
94.*] 

f Additional  Syllabut  hy  Editorial  Btaf.) 

e.  Pleading  (g  204*)— Dbclabation— StnTE- 
oienct  against  Oensbal  Dbmttbbbb. 
A  general  demurrer  to  a  declaration  con- 
taining more  than  one  count  is  properly  orer- 
mled  where  one  of  the  counts  is  good,  though 
the  others  are  bad. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  486-490;  DecH^g.  |  204^^ 


7.  Mum  AND  MiNEBAU  (I  94*)— UNUWrOL 

Mining— Action  fob  Fbnaitt— Plbadino. 
Where  the  declaration,  in  an  action  for  tlie 
penalty  provided  by  Code  190eL  c.  79,  8  7,  for 
nnlawnu  mining,  allied  the  taking  and  remov- 
ing of  ooal  within  five  feet  of  theland  without 
wntten  permissioiL  it  was  not  defective  for 
failing  to  allege  whether  defendant  encroached 
within  five  feet  of  tbe  land  by  sinking  a  shaft 
or  by  following  and  removing  the  vein  of  coal 
from  ita  outcrop  on  the  hillside. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
^neralsp  Cent  Dig.  SI  ^00/321;  Dee.  Dig.  | 
94.  J 

8l  Appbal  and  Ebbob  a  1061*)  —  HABirrieRB 

Ebbob— Evidence. 

The  erroneous  admission  in  evidence  of  aa 
excerpt  from  a  deed  was  harmless  where  the 
deed  itself  was  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Egor^^Cent  Dig.  H  41(0-4070;  Dec.  Dig.  { 

Error  to  Circuit  Court,  Taylor  County. 

Action  by  John  W.  Selvey  and  others 
against  the  Grafton  Coal  &  Coke  Company. 
Judgment  for  plalntlfte,  and  defendant  brings 
error.  Affirmed. 

Warder  &  Boblnson,  of  Grafton,  for  plain- 
tiff In  error.  J.  I*  Bedmm  and  J.  H.  S. 
Barlow,  boflk  of  Grafton,  for  deeandants  In 
error. 

WILLIAMS,  J.  Plalntlfb  teooraed  a 
Judgment  for  fSOO,  the  tortettm  provided  1^ 
secUon  7.  c  79,  Code  1006^  to  be  paid  to  tlw 
party  Injured,  for  mining  and  removing  coal 
within  five  feet  of  his  property  line  wlthoot 
bla  consent  la  writing  and  defendant  was 
awarded  this  writ  of  tfror. 

[1]  llie  first  OTorasslsned  la  that  the  conrt 
impropedy  overmled  the  danorrer  to  the 
declaration.  It  is  urged  that  thwe  Is  a  mis- 
Joinder  of  platattifb ;  that  <aily  one  oonld  snei 
This  question  was  recently  decided  otherwise 
In  Shinn  T.  O'Oami  Goal  Mining  Coi,  78  S.  B. 
104.  We  there  held  that  tbo  Hfe  tenant  and 
remslndennan,  or  reversioner,  oonld  imito  as 
plain  tUEs  in  (me  action.  The  words  of  the 
Btatnto,  "any  person  injured  ttiovby,"  in* 
dude  all  penKHiB  whose  property  Is  injured 
by  a  violation  of  the  statnta  Bat  of  course 
there  can  be  but  one  reoovoy ;  and,  U  more 
than  one  is  Injured  by  the  same  violation  of 
the  Btatat^  there  is  no  reason  why  they 
should  not  all  Join. 

[I]  TbB  declarati(m  la  in  three  counts  In 
debt  It  is  not  neceasaiy  ua  to  decide 
whether  or  not  the  first  count  la  bad  for  fail- 
ure to  aver  that  th&  defendant  waa  **tlie  own- 
er or  tenant  of  any  land  containing  coaL'* 
For  wea  If  this  count  Is  bad,  and  eltiier  one 
of  the  otber  two  Is  good,  the  demnrrCT,  being 
graeral  and  not  to  each  coun^  was  properly 
oTermled.  The  statute  does  not  prescribe 
the  form  of  action,  and  therefore  an  action 
of  debt  lies.  Maple  t.  John,  42  W.  Ya.  30, 
24  S.  E.  608,  32  Ll  B.  A.  800,  67  Am.  St  Rep. 
839,  decides  that  either  d^t  (HF  treapaas  on 
the  case  lies  to  recover  the  forfeiture 
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[7]  The  second  count  Is  good;  it  avers  that 
plaintiffs  are  the  owners  of  a  certain  tract  of 
land  containing  coal,  and  that  defendant  is 
the  lessee  of  an  adjoining  tract  containing 
the  same  vein,  of  coal,  and  also  avers  that  the 
defendant  *^nIawfnUy  and  contrary  to  the 
statate  In  such  cases  made  and  provided  did 
dig,  excavate,  work,  mine,  and  remove  the  said 
vein  of  coal  within  Ave  feet  of  the  said 
boundary  and  division  line  betwera  said 
tracts  of  coal  land,  without  the  consent  of  the 
plaintiffs  In  writii^E  or  otlierwiae."  This  is  a 
sufficient  aTerment  that  the  atatate  has  been 
Tiolated,  and  that  the  defendant  is  liable  for 
the  forftltnre  timeby  Imposed.  It  ia  Imma- 
terial that  the  declaration  does  not  allege 
liow  the  defendant  eneroadied  within  five 
feet  of  the  lin^  whether  by  sinking  »■  shaft 
or  by  following  and  removing  the  vein  of 
coal  from  its  outcn^  on  the  hillaide.  Dig- 
ging and  removing  the  eoal  within  five  feet 
of  the  lln^  without  written  permisdon,  con- 
fltltnted  tte  wrong;  the  manner  of  doing  it 
was  not  mstolal. 

[I]  It  ia  further  urged  Oiat  the  declaration 
is  defective  because  it  does  not  state  ttie 
cause  of  action  in  tli»  exact  lai^age  of  the 
statute.  But  the  pleader  has  employed  lan- 
guage which  is  die  legal  equlvaloit,  and  that 
Is  sufficient  Even  In  case  of  an  Indictment 
for  a  statutory  offense,  where  the  rules  of 
pleading  art^  If  aqy  difference,  more  rigid 
than  In  dvU  cases,  it  has  been  held  that  al- 
though It  Is  the  safer  method  to  pursue  the 
exact  language  of  the  statate  In  describing 
the  offense,  still  it  Is  sufficient  to  do  so  in  le- 
gally equivalent  language.  State  v.  Rlffe,  10 
W.  Va.  794.  True,  the  statute  Is  penal  in  na- 
ture and  Is  therefore  subject  to  strict  con- 
struction. But  that  rule  Is  applied  only  for 
the  purpose  of  ascertaining  the  actual  wrong 
Intended  to  be  prohibited.  Gawtlirop  v.  Fair- 
mont Coal  Co.,  68  W.  Va.  660,  70  S.  E.  B66. 
It  does  not  apply  to  the  form  and  manner  of 
pleading.  The  defendant  offered  no'evidence 
bnt  submitted  Its  case  upon  a  demurrer  to 
plaintiffs'  evidence;  and  it  is  insisted  that 
its  demurrer  was  improperly  overruled. 
But  we  do  not  think  so. 

[3]  The  court  properly  overruled  defend- 
ant's objection  to  the  Introduction  of  the  deed 
from  Thomas  Selvey  to  John  W.  Selvey, 
dated  May  14,  1890.  There  is  no  miiterlal 
variance  between  that  deed  and  the  averment 
in  the  dedaration  that  plalntifEs  are  the  own- 
ers of  the  land.  That  averment  Is  substan- 
tially proven  by  the  deed,  notwithstanding  It 
purports  to  convey  only  coal  and  mining 
rights.  Coal  in  place  Is  land.  The  word 
"land"  Includes  "tenements  and  heredita- 
ments and  all  rights  thereto  and  interests 
therein,  except  chattel  interests."  Section 
17,  cl.  10,  c.  18,  Code.  Proof  that  plaintiffs 
were  owners  of  coal  In  place  was  not  a  ma- 
terial variance  from  the  averment  that  they 
were  the  owners  of  land  which  contained  a 
valuable  vein  of  coal.  The  statute  anthor- 
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Izing  tUs  action  was  designed  to  protect  the 
owner  of  the  seam  of  coal  as  well  as  the  own- 
er of  the  surface  of  the  land  above  It  Qaw- 
throp  V.  Fairmont  Coal  Co.,  supra. 

[4]  It  is  contended  that  the  evidence  does 
not  prove  that  defendant  did  not  have  plain- 
tlflb'  consent  In  writing:  John  W.  Selvey 
testified  that  he  did  not  give  his  consent; 
this  proves  tliat  he,  at  least  was  entitled  to 
recover;  and,  even  if  he  was  Hie  (wly  one 
entitled  to  recover  anything,  he  would  be  en- 
titled to  the  full  penalty  of  the  statute. 
Therefore  the  question  wbetlier  or  not  sonw 
of  the  other  plaintUfs  gave  Uielr  consent 
could  not  alfect  the  i^ts  of  defendant  It 
was  immaterial  to  the  Qrafton  Coal  Com- 
pany whether  It  pays  the  penalty  to  one  of 
plaintlffiB  or  to  all  of  them  Jointly,  as  one 
payment  dIsChargaB  It  as  to  all. 

Defendant  claims  that  It  is  not  proven  that 
it  was  the  owner  or  tenant  of  the  adjoining 
land.  Plaintiffs  Introduced  In  evidence  the 
coal  lease  from  Adolphus  Armstrong  to  de- 
fendant for  the  coal  under  a  number  of  con- 
tiguous tracts  of  land,  one  of  which  is  de- 
scribed in  the  lease  as  "the  Thomas  Selvey 
parcel  of  S2%  acres."  The  lease  refers  to 
the  deed  from  Selvey  to  Armstrong  by  date, 
deed  book,  and  page  where  recorded.  Tbat 
deed  Is  also  Id  evidence.  It  conveyed  coal  and 
described  the  tract  of  land  containing  It  by 
metes  and  bounds,  and  also  as  containing  37 
acres  and  3  roods,  and  excepts  5  acres  of  coal 
which  is  also  described  by  metes  and  bounds. 
Five  acres  deducted  leaves  the  exact  quan- 
tity conveyed  to  defendant  This  evidence, 
together  with  the  testimony  of  witnesses  who 
surveyed  the  lines  of  the  Ave  acres  and  also 
the  mine,  and  who  viewed  the  mine,  and  the 
testimony  of  other  witnesses  that  defendant 
was  then,  and  had  been,  operating  the  mine, 
established  the  facts  that  defendant  Is  t^e 
lessee;  tbat  Its  coal  Is  in  a  tract  contiguous 
to  the  plaintiffs';  and  that  defendant  had  re- 
moved the  coal  wltbln  five  feet  of  the  divid- 
ing line  of  the  properties.  The  testimony  of 
the  county  surveyor,  B.  A.  Morrow,  and  of 
George  Brackett  the  mining  engineer,  who 
surveyed  the  lines  of  the  five  acres,  proves  the 
location  of  the  line  eneroadied  upon  with  suf- 
ficient definlteness. 

[8]  Defendant  is  not  prejudiced  by  the  In- 
troduction In  evidence  of  the  excerpt  from 
the  deed  of  Thomas  Selvey  and  wife  to  Adol- 
phus Armstrong,  containing  the  metes  and 
bounds  of  the  five  acres  reserved  In  that  deed. 
It  was  the  data  upon  which  the  surveyor  had 
made  bis  survey  of  those  lines.  The  deed 
Itself  Is  In  evidence,  and  the  metes  and 
bounds  of  the  five  acres  are  therein  given 
and  are  identical  with  those  given  In  the 
paper  objected  to. 

[6]  It  was  not  necessary  fbr  plaintiffs  to 
prove  injury.  The  Injury  Is  toferred  from 
the  doing  of  the)  wrongful  act  The  statute 
fixes  the  penalty,  and  the  question  of  dam- 
ages does  not  enter  Into  the  case.  However 
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much  plaintlffia  ml^t  hare  been  actually  In- 
jured, they  could  not  hare  recovered  more, 
In  this  action,  than  90OO,  the  amount  fixed 
by  statute.  Maple  t.  John,  42  W.  Va.  SO,  24 
S.  SL  608,  32  L.  R.  A.  800,  S7  Am.  St  Rep.. 
889.  Inasmuch  as  the  statute  protects  the 
owners  of  coal  In  place  as  well  as  owners  of 
the  surface  lands,  It  Is  immaterial  that  one 
of  plaintiffs  is  a  Joint  owner  only  of  the  coal. 
vbUe  the  others  are  StAot  owners  of  both 
coal  and  surface.  All,  nerertheieas,  have  the 
right  to  Jtdtt  In  this  action  to  tocorer  tike  far- 
felture. 
The  Jud^oit  iB  offlnned. 

ROBINSON,  J.,  absent 


WOODS  et  aL  t.  TBTEB. 
(Supreme  Court  of  Appeals  of  West  "nrginla. 
Sept  28, 1918.) 

(ByUabut  hy  the  Court.) 

1.  PLBADina  (3  155*)  —  Vebieied  Deitxaz.  — 

SumCZBNOT. 

The  form  for  verification  of  pleadings,  pre- 
scribed by  section  42.  c  120.  Ck>de  1906,  is  in- 
sufficient as  an  affiaavlt  by  defendant  under 
lection  46  of  the  same  chapter,  unless  when 
read  with  the  pleading  thus  veiifled,  a  denial 
of  liability  in  whole  or  in  part  substantially  ap- 
pears therefrom. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  309-311,  818,  814;  Dec.  Dig.  8 
166.*] 

2.  PLEAOZITO  (}  16S*)  —  VSBIFIBD  Dkkiai.— 

SurnoiENCT. 

A  case  wherein  the  plea  and  verificatioB 

are  held  insufficient 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  809-811,  313,  314;  Dec.  Dig.  | 
1B0.»] 

fAdditioaal  Syllahva  hy  Editorial  Btaf^ 

3.  PlJlADINO    (i  268*)— AnHDinifT— ATTBB 

Tbbu. 

Where  the  verification  of  a  special  plea 
in  the  form  prescribed  by  Code  1906,  c  126,  | 
42,  when  considered  together  with  the  plea, 
was  wholly  inadequate  to  constitute  the  affida- 
vit of  defense  prescribed  by  section  48,  the  court 
properly  refused,  after  an  adjournment  of  term, 
to  permit  it  to  be  amended  to  conform  to  the 
requirements  of  such  affidavit. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  K  809.  810;  De&  Dig.  |  268.*] 

Brror  to  (Brcoit  Court,  Burbonr  County. 

Action  J.  Hop  Woods  and  another 
against  Floyd  Teter.  Jndgmoit  for  plain- 
tiffs, and  defendant  brings  error.  Affirmed, 

Wilcox  &  Musgrave,  of  Bellngton,  for  plain- 
tlfF  in  error.  J.  Hop  Woods  and  J.  Black- 
burn Ware,  both  of  PhlUlpi,  for  defendants 
in  eriOT. 

LYNCH,  J.  By  the  action  of  debt  Woods 
and  Ware  seek  recovery  from  defendant 
Teter  of  the  amount  due  on  a  note.  The 
terms  and  provisions,  as  statM  therein,  are: 
"Twelve  months  after  date,  with  interest  I 
promise  to  pay  J.  Hop  Woods  and  J.  BladL- 


bum  Ware  the  sum  of  one  thousand  dollars, 
as  and  for  agreed  attorney's  fees  as  my  coun- 
sel In  the  pending  cause  In  the  circuit  court 
of  Barbour  county  styled  Geo.  M.  Whites- 
carver  et  al.  V.  Floyd  Teter,  and  which  fee 
is  for  professional  services  of  said  attorneys 
to  be  rendered  in  said  canse  in  said  court 
and  in  tiie  Suprone  Conrt  of  Appeals  of  the 
state  In  case  of  the  appeal  thereof  thereto. 
Witness  my  hand  and  seal  this  2d  day  of 
Febmary,  1906.   Floyd  Teter  [L.  S.]." 

Process  Issued  June  18tb,  rrtnmable  to 
Joly  rules;  190B,  more  than  one  year  after 
tile  date  of  the  note.  Plaintiffs  then  filed 
their  deidaration,  accompanied  by  the  affida- 
vit provided  by  section  4R,  e  126,  Code  1906. 
The  <!la:fe,  at  the  same  tlm^  altered  the 
common  order.  At  Angnst  rules  he  also 
confirmed  the  common  mder.  Tlie  defttid- 
ant^  for  the  first  time,  appeared  to  tiie  ac- 
tion at  S^ember  roles,  when  he  tendmd  a 
plea  of  nil  debet,  witiiont  Uie  counter  affida- 
vit required  by  said  section.  Bnt  at  the 
same  rales,  and  prior  to  the  first  day  of 
the  September  term,  he  tendered  and  the 
clei^  filed  a  special  ftlea  and  affidavit,  the 
substance  of  both  cd  wtaidi  Is  that  the  plain- 
tiffs ought  not  to  have- or  maintain  thdr 
aforesaid  action*  because  he  says  that  the 
note  mentioned  In  the  dedaxation  "was  for 
professional  sorices  of  the  said  ptointlfte 
to  be  rendered"  in  the  cluincery  cause  stated 
In  the  note,  pendtng  in  s^  court  at  the  date, 
of  the  note,  "and  for  no  other  or  further  or 
differait  consideration  or  purpose,  and  that 
the  said  plaintiffs  in  consideration  thereof 
were  to  render  their  professional  services  in 
the  said  chanc«y  cause  in  the  circuit  court 
of  Barbour  county  and  in  the  Supreme  Court 
of  Appeals  of  this  state;  and  tlie  defendant 
avers  that  the  sold  plalntifTs  have  failed  to 
render  said  professional  services  In  the 
chancery  cause  above  mentioned  in  the  said 
circuit  conrt  of  Barbour  county,  and  that 
the  said  chancery  cause  is  still  pending  in 
the  circuit  court  of  said  county,  and  the 
^me  Is  wholly  undetermined  and  undecid- 
ed; and  BO  this  defendant  says  that  the 
consideration  for  the  said  writing  obliga- 
tory mentioned  In  the  plaintiffs'  declaration 
in  this  action  sued  on  has  wholly  failed,  and 
the  defendant  is  entiUed  to  his  costs  herein. 
And  this  the  defendant  is  ready  to  verify." 
"SUte  of  West  Virginia,  County  of  Bar- 
bour, to  wit:  Floyd  Teter,  being  by  me  first 
duly  sworn,  says  that  the  allegations  con- 
tained In  the  said  plea  are  true,  except  so 
far  as  they  are  therein  stated  to  be  upon  in- 
formation, and  that  so  far  as  they  are 
stated  to  be  upon  Information  he  believes 
them  to  be  true.  Taken,  signed,  and  sworn 
to  before  me  this  the  1st  day  of  September, 
1908.  F.  M.  Bight,  N.  P."  At  the  first  term 
of  court  thereafter,  being  the  term  next  suc- 
ceeding the  date  of  the  writ,  the  trial  of 
the  action  was,  on  the  defoidant's  motion 
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and  affidavit  tendered  for  fhe  pnrpose,  con- 
tinued for  cause  until  the  foUowIng  term,  at 
which  defendant  moTed  for  leave  to  amend 
the  affidavit  verifying  his  special  plea.  The 
court  refoBed  leave  to  amend,  and,  on  plain- 
tiffs' motion,  entered  judgment  against  the 
defendant  for  the  full  amount  of  the  note, 
interest,  and  eosta  The  errors  assigned  by 
the  defendant  are  the  refusal  to  grant  leave 
to  amend  the  affidavit,  and  the  action  of  the 
court  in  entering  Judgment  against  him ;  In 
neither  of  which  respects  do  we  think  the 
court  erred. 

[1, 2]  The  affidavit  tendered  and  filed  with 
tbe  ntedal  plea  did  not  suflldently  comply 
or  attempt  to  comply  with  ttie  requirements 
of  section  46.  It  ^  jkA  state  or  attempt 
to  state  that  "thwe  Is  not,  as  be  (affiant) 
verily  believes,  any  sum  due  from  him  to 
the  plalntiffs  xsposk  the  demand  or  demands 
stated  In  the  plalntUTs'  dedamtlon,"  or  "a 
sum  certain. lees  than  that  stated  In  the  affi- 
davit of  tike  plaintiffs,  svbicHx,  as  he  verily 
believes,  la  all  that  Is  doe  from  tdm  to  the 
plaintlf&l"  upon  snch  dwnand  or  demands. 
The  final  determination  of  the  salt,  the 
servieea  in  which  constitnte  the  ctwddera- 
tlon  for  the  obligation,  Is  not  made  a  condi- 
tion precedoit  to  the  payment  of  the  amount 
due  idaintlflb.  The  paymoit  thereof  Is  not 
apon  any  condition.  The  note  is  an  absolute 
promise  to  pay  after  the  expiration  of  one 
year.  At  maturity  plaintiffs  were  oitltled 
to  payment.  If  not  then  paid,  they  could 
sne  and  recover,  notwithstanding  the  penden- 
cy of  tfie  WUtescarvCT  suit,  unless  by  prop- 
er plea  the  defendant  asserted  and  estab* 
lldied  a  good  and  sufficient  def^ise  to  the 
action.  The  special  plea  states  the  facte  ap> 
pearing  in  the  note,  and  that  the  suit  is 
still  pending.  It  does  not  assign  any  cause 
for  delay  in  the  Whltescarrer  suit,  or  charge 
snch  delay  to  the  failure  of  the  plalntUfa 
faithfully  to  serve  defendant,  or  even  sug- 
gest that  nothing  Is  due  from  Mm  to  them 
on  the  note,  except  by  the  general  averment 
that  they  "have  failed  to  render  said  pro- 
fessional services,"  that  the  suit  la  pending 
and  wholly  nndertermlned,  and  that. there- 
fore the  consideration  for  the  note  has 
wholly  failed.  Defendant's  affidavit  that 
these  general  avermente  are  true  is  not  a 
substantial  statement  that  "there  Is  not,  as 
he  verily  believes,  any  sum  due  from  him  to 
the  plaintiffs"  upon  the  note.  In  fact,  It 
does  not  Indicate  any  purpose  or  intention 
on  hts  part  to  make  any  sUtemeait  of  that 
character.  The  nearest  approach  thereto  Is 
the  general  conclusion  of  the  plea,  based  on 
the  facto  steted  therein,  that  the  considera- 
tion for  the  note  "has  wholly  failed,  and 
said  defendant  Is  entitled  to  his  costs  here- 
in." So  that  the  special  plea  and  affidavit, 
when  read  tc^cether,  as  properly  they  may 
be,  do  not  substentlally  deny  the  liability 
of  the  defendant,  and  therefore  in  that  re- 


spect fall  to  comply  with  section  46.  They 
do  not  fall  within  the  rule  announced  in 
Walls  V.  Zufall,  fll  W.  Va.  166,  56  S.  liJ. 
179,  and  Ceranto  v.  Trimboll,  63  W.  Va, 
340,  60  S.  E.  isa  In  fact,  It  may  with  pro- 
priety be  inferred  that  neither  the  drafts- 
man of  the  plea  and  affidavit,  nor  the  de- 
fendant himself,  had  In  mind,  at  the  date 
thereof,  any  purpose  other  than  the  making 
of  the  affidavit  deemed  necessary  to  the  ver- 
ification of  the  special  plea  under  section  6, 
c  126.  Code  190a 

[S]  The  affidavit  being  dearly  unavailing 
under  section  46,  c  125,  it  was  not  amend- 
able after  the  adjotimment  of  the  first  term. 
The  circuit  onirt,  therefore^  ^d  not  err  ei- 
ther In  refusing  leave  to  am^  or  in  enter- 
ing Judgment  for  plalntllCa. 

Judgment  afflnufld. 


WILEY  et  aL  v.  BALL  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Sept  23,  1913.) 

(SfllaJHu  by  the  Court.) 

1.  Wizxs  (Si  781*>— Rights  of  Devisee. 

A  devisee  cannot  take  under  one  provision 
of  a  will  and  deny  the  validity  of  another  pro- 
vision thereof. 

[Ed.  Note.— For  other  cases,  see  ^nus,  Crat 
Dfg.  It  201»T^7;  Dea  Dig.  |  781.*] 

2.  Easbheftts  (I  44*)— CoNSTBUCTioN— Ex- 
tent or  Right. 

The  mere  reservation  of  a  right  of  way, 
by  a  testator,  over  land  given  one  devisee,  for 
ingress  to  and  egress  from  land  given  another, 
confers  DO  risht  to  the  exclusive  use  of  the 
soil  over  which  the  way  may  be  located,  but 
creates  only  an  easement,  and  the  way  cannot 
be  enclosed  by  fences  agamst  the  wishes  of  the 
servient  tenant. 

[Ed.  Note.— For  other  eases,  see  Easements, 
Cent  Dig.  SI  98-100;  Dec.  &$.  1  44.*] 

3.  Fences  (S  1*)— Duty  to  Fence— Easement. 

No  obligation  rests  upon  the  land  owner 
to  fence  the  way  in  which  another  has  simply 
an  easement 

[Ed.  Note.— For  other  cases,  see  Fences, 
Cent  Dig.  |  1;  Dec.  Dig.  i  !••] 

4.  Easements  (f  44*)— Extent  oe  Rioht. 

The  servient  tenement  cannot  be  burdened 
with  the  occupancy  of  a  greater  width  than  is 
reasonably  necessary  for  the  uses  for  which  a 
right  of  way  thereover  is  reserved  ae  an  ease- 
ment, where  no  width  is  defined  in  tiie  reserva- 
tioD. 

[Ed.  Note.— For  other  cases,  see  Basements, 
Cent  Dig.  |».08-100;  Dec.  mg.  %  44.*] 

Appeal  tnnu  CKrcnit  Court,  Haaon  Connty. 

Action  by  SOllle  C.  Wiley  and  others 
against  J.  Robert  Ball  and  others.  From 
Judgment  for  defendants,  plaintiffs  appeal. 

Modified  and  affirmed. 

Rankin  Wiley,  of  Point  Pleasant,  for  ap> 
pellants.  Elmer  L.  Stone,  of  Ripley,  and 
John  E.  Beller,  of  Point  Pleasant,  for  ai>- 

pellees. 
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IB  SOUTHEASTERN  BEPOBTEB 


(W.Va.. 


ROBINSOX.  J.  Plaintiff  by  this  suit 
Bougbt  a  partition  of  land  in  conformltr 
wltb  the  provisions  of  the  will  of  her  father, 
devising  the  hind  to  her  and  the  children 
of  her  brother.  By  that  will  plalntlfl  was 
given  the  "front  part"  of  the  land  and  the 
other  devisees,  defendants  herein,  were  given 
the  "back  or  east  part"  The  will  definitely 
stated  Just  where  the  division  line  should  be 
run.  It  also  provided  that  "a  right  of  way 
Is  reserved  through  the  front  tract  to  the 
public  road."  Plainly  from  the  terms  of  the 
Instrument  this  reservation  of  a  right  of 
way  was  for  the  use  of  the  back  part  of 
the  land.  It  was  clearly  devised  in  connec- 
tion with  the  devise  of  that  portion.  Plaln- 
tlfl not  only  prayed  for  a  partition  under 
the  will  but  also  for  a  marking  out  and  es- 
tablishing of  the  right  of  way.  By  a  decree 
in  the  cause  the  lands  were  lurtltloned,  and 
plalntlfl  In  her  petition  for  an  appeal  and 
In  her  brief  expresses  entire  saUstactlon  with 
the  division  wblch  has  beat  made.  A  anbse- 
quent  decree  establiahed  a.  way  fifteen  teet 
wide  through  the  front  piart  which  waa  givw 
plalntlfl,  and  Imposed  condlttouB  on  her  In 
regard  thereto.  It  is  of  this  decree  alone 
that  she  complains.  By  the  decree  idaintlfl 
is  reqidred  to  buUd  and  maintain  a  fence 
along  one  side  of  the  way,  and  defendants 
are  required  to  build  and  maintain  the  way 
and  a  fww  alimg  the  other  sida  Further, 
the  decree  allows  plalntlfl,  at  her  own  ex- 
pense, to  build  and  maintain  gates  or  bars  at 
nudi  points  in  the  fences  as  she  may  desire. 

[1]  The  testator  in  &ct  only  owned  an  un- 
divided one-half  Interest  In  the  land  though 
he  dealt  with  it  in  making  the  deilse  as  If 
he  owned  the  whol&  He  bad  only  the 
cnrte^  In  the  other  undivided  one-half  in- 
terest through  right  of  his  deceased  wife. 
So  plaintiff  submits  that  he  had  no  power 
to  make  the  devise  of  a  reservation  of  right 
of  way  through  land  not  wholly  owned  by 
him.  Plaintiff  urges  this  as  a  ground  against 
tiie  validity  of  the  devise  for  the  right  of 
way.  She  proposes  to  hold  the  front  part  of 
the  land  under  the  will,  but  to  deny  the 
will  as  to  the  reservation  of  way.  This  she 
can  not  do.  The  rule  Is  well  known,  "One 
entitled  to  any  benefit  under  a  will  or  other 
Instrument  must,  If  be  claims  that  benefit, 
abandon  every  right  and  Interest  the  asser- 
tion of  which  would  defeat  even  partially 
any  of  the  provisions  of  that  instrument" 
ToUey  v.  Poteet,  62  W.  Va.  231.  57  S.  E. 
811.  Plaintiff  claims  and  has  accepted  the 
front  part  of  the  land  under  the  will.  She 
can  not  therefore  deny  the  validity  of  the 
will  as  to  the  reservation  of  a  way  over 
that  part  of  the  land. 

[t]  But  we  find  error  in  the  decree.  While 
under  all  the  facts  and  circumstances  pre- 
sented by  the  cause  It  seems  to  be  a  proper 
one  for  Judicial  determination  of  the  loca- 
tion of  the  way,  yet  the  decree  goes  farther 


than  simply  to  fix  the  location.  It  puts  upon 
the  servient  tenement  more  than  the  grant- 
ing of  a  mere  right  of  way  over  It  will 
justify  and  legally  allow.  It  splits  the  ser- 
vient tenant's  land  by  a  fencing  of  the  way 
which  the  will  does  not  call  for.  The  res- 
ervation in  the  wlU  does,  not  give  right  to 
an  exclusive  use  of  the  soil  over  whldi  the 
way  may  be  located,  bo  that  the  same  may 
be  enclosed  by  fences.  It  gives  only  an  ease- 
ment, leaving  title  to  the  soil  In  the  servient 
tenant,  together  with  domlnimi  over  the  soil 
covered  by  the  way  except  so  far  as  the 
necessary  and  reasonable  use  of  the  way 
takes  from  him  that  dominion.  By  no 
means  does  the  reservation  In  the  will  mean 
that  the  land  devised  plaintiff  is  to  be  divid- 
ed by  fences  without  her  consent,  the  use  of 
the  land  thus  encumbered,  and  its  value  thus 
perchance  lessened.  A  fencing  of  tlie  way  is 
not  necessary  to  a  reasonaUe  use  of  the 
easement,  and  nothing  but  a  reasonable  use 
was  ever  granted.  "The  owner  of  the  right 
of  my  is  not  entitled  to  fence  in  the  way 
against  the  wishes  of  the  owner  of  the  solL" 
Jones  on  Easements,  sec.  410. 

[S]  Then,  the  decree  puts  upon  plaintiff, 
the  seirtcmt  tenant,  the  obligation  to  build 
and  maintain  a  fence  on  one  side  ol  the  way. 
The  mere  reservation  of  the  way  puts  no 
such  burden  on  her  and  the  decree  can  not 
rightly  do  so.  "No  obligation  rests  upon  the 
land  owner  to  -fence  the  my  In  which  an- 
other has  an  easement"  Jones  on  Eaae- 
ments,  sec.  409. 

[4]  Nor  can  tlie  decree  be  sastalned  where- 
in It  Oxen  the  width  of  the  way  at  fifteen 
feet  That  particular  width,  for  all  that 
aroears  In  the  record,  may  be  more  tiian  Is 
necessary  for  the  reasonable  use  of  a  rli^t 
of  way  for  ingress  to  and  ^fress  from  de- 
fendant's land.  No  width  is  defined  In  the 
reswatlon. 

We  find  no  reason  to  distnrtt  the  finding 
and  decree  as  to  the  Itfcatltm  of  the  way. 
The  decree  wUI  be  modified  by  striUiig 
from  it  all  provisions  as  to  twcAng  and 
width,  and  by  iwovldiiv  simply  for  audi  use 
of  a  way  on  the  location  fixed  as  Is  resson- 
ably  necessary  for  the  ordinary  purposes  of 
dei^dantS'in  going  to  and  from  the  land 
devised  than.  And  as  so  modified  ttie  decrea 
will  be  affirmed. 

PAREBB  T.  GITT  OF  FAIBUONT. 

(Supreme  Court  of  Appeals  of  West.  IHrglnia. 
Sept  2S,  1918.) 

(ByUabut  by  ike  Court  J 

1.  HUNICIPAX,  CoBPOBATIOnS  (5  623*)— Pow- 
KES— AbATKMENT  or  NUISANCl. 

Under  the  provimon  of  the  charter  of  the 
city  of  Fairmont,  same  as  Code  1906,  eh.  47, 
■ec.  28,  that  "the  council  shall  have  power  to 
abate  or  cause  to  be  abated  anything  which. 
In  Uie  oidnlon  of  a  majority  of  the  wh<de  coun- 
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dl,  sh&ll  be  a  nnisAnce,"  tbe  coascU  maj  abate 
ODiy  that  aa  a  nulBance  which  is  recogmzed  as 
such  per  Be,  or  branded  BM  such  by  lawfol  stat- 
ute or  ordinance. 

lEd.  Note.— For  other  casea,  see  Monidpal 
Corporatione,  Cent  Dig.  §§  1371-1374.  1383, 
1384;  Dec.  Dig.  {  623.»1 

2.  MumOIPAI,  COBFOaATIOKB  (S  623*)— POWSB 
— ABATEURT  of  NmSANCK. 

The  prodaction  and  emiarion  of  smoke 
from  the  plant  of  a  lawful  basinesa  cannot  be 
abated  by  the  dty  of  Fairmont  under  itB  mere 
charter  posrers  to  abate  nuisances  and  to  pre- 
vent injar;  and  annoyance,  in  the  absence  of  a 
reasonable  ordinance,  applicable  alike  to  all  of 
a  class,  making  such  prodaction  and  emisaion 
unlawful. 

[£d.  Note.— For  other  cases,  see  Munidpal 
Corporatlona,  Cent  Dig,  U  1371-1574,  138S, 
1384;  Dec.  Dig.  &  323.*] 

3.  IiuuHonoN  (i  77*)— QBomrDB— MuHioi- 

FAX.  COBFOBATZONB  — ABATUOinT  OT  NXJl- 
8ANCK. 

Equity  will  restrain  a  munidpal  corpora- 
tion from  proceeding  under  illegal  and  invalid 
order  or  resolntlon  to  remove  an  alleged  nai- 
sance,  where  private  rights  are  unlawfully  en* 
croached  npon  and  irreparable  injury  will  ensue. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  K  1«»  1«;  Dec  Dig.  i  77.*1 

Appeal  from  drcnlt  Court,  Blarion  County. 

Action  by  Richard  F.  Parker  against  the 
(3ty  of  Fairmont  From  judgment  for  de- 
fendant, plaintiff  appeals.  Reversed. 

Harry  Shaw  and  French  McOray,  both  of 
Fairmont,  and  Ghae.  E.  Hogg,  of  Morgan- 
town,  for  appellant  Walter  R,  Haggerty 
and  Toaca  Uonis,  botb  of  Fairmont,  for  a|h 
pellee. 

ROBINSON,  J.  Parker  was  summoned  be- 
tore  the  municipal  council  of  the  city  of 
Fairmont  to  show  cause  why  his  dye  works, 
located  In  a  residence  section  of  that  city, 
should  not  be  declared  a  nuisance  by  rea- 
son of  the  coal  smoke  and  soot  produced  and 
emitted  therefrom.  Upon  a  bearing  of  tbe 
matter  the  dye  works  was  declared  to.  be 
such  a  nuisance  and  the  mayor  was  ordered 
to  proceed  to  abate  the  same.  Thereopon 
Parker  by  this  suit  sought  to  enjoin  the  city 
authorities  from  proceeding  further  toward 
interfering  with  his  business,  on  the  ground 
that  the  proposed  Interference  was  without 
warrant  of  law  and  would  irreparably  dam- 
age him.  He  obtained  a  preliminary  in- 
junction, but  upon  a  hearing  tbe  same  was 
dissolved  and  his  bill  dismissed.  From  the 
decree  in  the  premises  be  has  appealed. 

[1,2]  The  city  authorities  claim  power  to 
make  the  order  which  they  did  under  pro- 
visions of  the  dty  cbarter  and  an  ordinance 
of  tbe  dty,  which  are  as  follows:  "The 
council  shaU  hare  power  within  the  said 
dty  •  •  *  to  prevent  injury  or  annoy- 
ance to  tbe  public  or  Individuals  from  any- 
thing dangerous,  offensive  or  unwholesome; 
*  *  *  to  abate  or  cause  to  be  abated  any- 
thing which,  In  the  opinion  of  a  majority  of 
the  whole  council,  shall  be  a  nulsauqe." 
Acts  ISUe,  cb.  11.  "Whenever  any  out-house. 


privy,  hog-pen,  stable  or  other  building  with- 
in said  dty  shall  be  by  a  majority  of  tbe 
whole  council  declared  a  nuisance  or  in- 
jurious to  tbe  health  or  comfort  of  any  per- 
son or  persons,  tbe  owner,  agent,  or  lessee 
of  the  property  shall  be  notified  by  tbe  mayor 
to  abate  the  nuisance  by  removal  or  keeping 
in  proi>er  order  such  building  and  In  case 
of  refusal  or  neglect  to  comply  with  such 
notice,  the  mayor  shall  direct  the  proper 
officer  of  the  dty  to  have  the  same  put  in 
order  or  removed  and  report  his  proceeding 
and  costs  incurred  by  him  to  tbe  mayor," 
etc^  Munidpal  Code  of  the  City  of  Fair- 
mont, ch.  27,  sec.  36. 

Plaintiff's  business — bis  use  of  the  prem- 
ises— is  not  per  se  a  nuisance.  It  Is  a  law- 
ful one.  The  provisions  which  we  have 
quoted  do  not  brand  it  as  unlawful.  Those 
provisions  do  not  forbid  smoke  and  soot  from 
being  produced  and  emitted.  It  would  seem 
that  under  the  cbarter  power  "to  prevent  in- 
jury or  annoyance  to  tbe  public  or  Individ 
uals  from  anything  dangerous,  offensive  or 
unwholesome,"  the  dty  authorities  could 
make  a  just  and  reasonable  r^ulatlon  as  to 
tbe  production  and  emission  of  smoke  and 
soot,  applicable  to  all  alike  of  the  same  class 
and  not  merely  directed  toward  the  prop- 
erty and  business  of  one  person.  But  we 
find  no  power  In  the  dty  to  strike  directly 
at  plaintiff  alone.  Plainly  the  ordinance 
quoted  as  relied  upon  does  not  apply  to  the 
production  and  emission  of  smoke  and  soot 
It  Is  an  ordinance  most  apparently  directed 
wholly  against  buildings  of  a  very  distinct 
class.  Nor  can  the  granted  power  "to  abate 
or  cause  to  be  abated  anytbiiUE  which,  in  the 
opinion  of  a  majority  of  tbe  whole  conndl 
shall  be  a  noisance,"  be  pro[>erly  viewed  as 
authorizing  the  council  to  single  out  and 
condemn  as  to  any  sole  Individual  that  which 
is  ordinarily  lawful.  That  provision  can  not 
rightly  be  construed  to  mean  that  the  coun- 
cil may  determine  that  to  be  a  nuisance 
which  Is  not  such  by  the  common  law,  by 
statute,  or  by  ordinance.  It  gives  power 
to  abate  nuisances,  not  to  determine  what 
shall  be  considered  nuisances.  It  plainly  re- 
lates to  nuisances  per  se,  those  primarily 
branded  as  such  by  the  law.  Dillon  on  Mu< 
nldfial  Corporations  (6th  Ed.)  sees.  690,  604; 
St  Paul  v.  Gllflllan,  36  Minn.  298,  31  N.  W. 
49.  The  charter  provision  grants  a  police 
power  of  abatement ;  not  an  arbitrary  power 
of  determining  that  something  is  a  nuisance 
which  by  no  law  is  known  to  be  such.  It  Is 
not  reasonable  to  presume  that  the  Legisla- 
ture meant  to  grant  such  arbitrary  power 
to  the  munidpal  authorities.  True,  tbe  opin- 
ion of  tbe  majority  of  tbe  whole  council  is 
called  for  by  tbe  provision.  But  that  opin- 
ion la  to  be  applied  In  discerning  that  tbe 
thing  complained  of  comes  within  the  cate- 
gory of  nuisances  pronounced  to  be  such  by 
law.  Clearly  the  power  granted  is  to  abate 
what  the  law  holds  to  be  a  nuisance,  not  to 
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enact  that  any  partlcnlar  thing  is  a  nuisance. 
In  this  view  we  are  confirmed  hy  the  force- 
fol  writing  of  Judge  Dent  in  Town  of  Dayla 
T.  Davis,  40  W.  Va.  474.  21  S.  E.  906. 

Snch  a  power  as  is  claimed  by  the  dty 
herein  can  not  be  upheld.  The  municipal 
authorities  of  Fairmont  may,  by  the  power 
in  the  city  charter,  abate  per  se  nuisances ; 
or  under  other  powers  granted  by  the  charter 
it  may  i>aBs  reasonable  ordinances  preventing 
injury  or  annoyance  to  the  citizens.  All  that 
is  quite  different  from  arbitrarily  singling 
out  a  lawful  bnalness  of  one  indi^dual  and 
making  a  law  applicable  to  him  alone,  which 
Is  the  substance  of  the  city's  action  as  to  the 
plaintiff  herein.  The  conncU  must  proceed 
under  established  law,  not  under  arbitrary 
rule.  It  must  ordain  and  publish  law  which 
relates  to  all  alike  that  are  similarly  situat- 
ed, and  then  enforce  the  same.  It  can  not 
make  the  law  and  enforce  It  at  the  same 
time  in  Individual  cases.  Such  a  power,  It 
la  said  generally,  can  not  be  tolerated.  Lake 
V.  City  of  Aberdeen,  57  Miss.  260.  It  may  be 
that  the  smoke  and  soot  from  plaintiff's  dye 
works  should  be  abated;  bnt  the  dty  of 
Fairmont  has  not  power  to  proceed  simply 
against  that  smoke  and  soot.  It  must  pro- 
ceed uniformly  as  to  that  and  all  other  sim- 
ilarly produced  and  emitted  smoke  and  aoot 
Recognition  and  adherence  to  this  rule  la 
worth  more  indeed  than  any  good  that  might 
come  to  the  citizens  complaining  of  plain- 
tiff's dye  works  In  this  partlcnkir  case.  Only 
the  even  administration  of  the  law  produces 
ultimate  public  good.  It  is  dangerous  ever 
to  Ignore  the  principle,  or  to  open  the  door 
for  its  disregard.  Mr.  Justice  Miller,  in 
Yates  V.  Milwaukee,  10  WaU.  4»7,  19  L.  Ed. 
984,  said:  "It  Is  a  doctrine  not  to  be  tol- 
erated in  this  country,  that  a  municipal  cor- 
poration, without  any  general  laws  either 
of  the  dty  or  of  the  State,  wit'jin  which  a 
given  structure  can  be  shown  to  be  a  nui- 
sance, can,  by  its  mere  declaration  that  it  Is 
one,  subject  it  to  removal  by  any  person 
supposed  to  be  aggrieved,  or  even  by  the 
dty  Itself.  This  would  place  every  house, 
every  business,  and  all  the  property  of  the 
dty,  at  the  uncontrolled  will  of  the  tempo- 
rary local  authorities."  It  seems  unneces- 
sary to  dte  authorities  for  this  principle. 
Reason  Impresses  it  The  books  abound  in 
its  jusUflcatlon. 

We  are  firmly  of  the  opinion  that,  though 
the  dty  of  Fairmont  had  the  power  to  enact 
laws  regulating  the  production  and  emission 
of  smoke  and  soot,  at  the  time  of  the  proce- 
dure against  plaintiff's  business  neither  the 
city  charter  nor  any  ordinance  passed  in 
pursuance  thereof  warranted  the  order  to 
abate  that  business  as  a  nuisance. 

[3]  What  was  plalntlfTs  remedy  to  prevent 
the  dty's  unwarranted  Interference  with  bis 
lawful  business,  or  use  of  the  premisesV 
Clearly,  that  which  he  chose,  injunction. 
That  the  threatened  invasion  of  plaintifTs 


private  rights  under  the  illegal  and  invalid 
resolution  of  the  council,  if  allowed  to  be 
carried  out,  would  affect  the  very  substance 
of  plaintiff's  estate  and  produce  Irrejmrable 
damage  Is  boldly  apparent  from  the  nature 
and  circumstances  of  the  case.  That  plain- 
tiff has  no  adequate  remedy  at  law  Is  equal- 
ly clear.  The  case  comes  plainly  within  the 
rule  allowing  equity  cognizance.  "Injunction 
wlU  lie  to  restrain  proceedings  of  a  munid- 
pal  corporation  to  remove  an  allied  nui- 
sance where  private  rights  are  encroached 
upon  and  irreparable  Injury  will  ensue." 
Smith  on  Municipal  Corporations,  sec.  1629; 
High  on  Injunctions,  sec.  1243;  118  Am.  St 
Rep.  376 ;  Bristol  Door  A  Lumber  Co.  v.  City 
of  Bristol,  97  Va.  304.  33  S.  E.  688,  75  Am. 
St  Rep.  783. 

As  to  the  public,  represented  by  the  mu- 
nldpal  authorities,  plalntlfTs  use  of  his  prem- 
ises Is  not  shown  to  be  a  nuisance.  We  re- 
peat, that  use  is  ordinarily  lawfnl,  and  In 
behalf  of  the  public  it  has  not  been  branded 
as  unlawful  by  an  enactment  within  the  pow- 
er of  the  dty.  This  being  true,  the  dty  by 
its  answer  in  the  cause  can  not  Justify  its 
act  against  plaintiff.  It  can  not  say  merely 
by  Its  answer  that  the  use  la  in  fact  a  nni- 
sance.  It  must  first  say  that  by  general  and 
uniform  ordinanoe.  Of  course,  plaintUTs  use 
may  be  a  private  nuisance  of  which  some  In- 
dividual may  comidain  in  equity  rei^rdless 
of  dty  ordinance^  But  we  have  only  the 
question  of  the  right  of  the  dty  to  complain. 

The  decree  is  erroneous.  It  will  be  re- 
versed. The  court  should  not  have  dissolved 
the  injunction  but  perpetuated  it  That 
whldi  the  drcuit  oouzt  should  have  d<Mie 
will  now  be  done  hen. 


POMEROY  NAT.  BANK  v.  HUNTINGTON 
NAT.  BANK.t 

(Supreme  Court  of  Appeals  of  West  Tirginia. 
Hay  20.  1913.) 

(8vlUtbv$  bv  the  Oourt) 

1.  Bills  ano  Notes  (S  161*)— Cebtifigatk  of 
DBPosrr-NEQOTiABiLirr— "Neqotiable." 

A  certificate  of  deposit  issued  by  a  bank 
for  a  certain  sum  of  money,  not  subject  to  check 
and  payable  to  the  order  of  the  depositor  in 
current  funds,  on  the  return  of  the  certificate 
properly  indorsed,  is  negotiable  within  Uw  mean- 
ing of  section  7  of  diapter  89  ot  Code  1906. 

[Ed.  Note.— For  o^r  cases,  see  BHIs  and 
Notes,  Cent  Big.  H  380-m;  Dec  IHc  | 
151.* 

For  other  definitions,  see  Words  and  Pbraees, 

voL  6,  pp.  4766,  4707.] 

2.  JuOGlfENT  (S  720*)— CONCLUSIVSNSSS^KS- 
TOFPEL— DiFFEBUNT  CAUSES  OF  ACTION. 

If  the  cause  of  action  in  a  second  suit  dif- 
fers from  that  of  a  former  one  in  which  the  par- 
ties participated,  though  growing  out  of  the 
same  transaction  or  relating  to  the  same  prop- 
erty or  fund,  the  record  in  such  former  suit 
does  not  estop  the  parties  as  to  even^thfng  that 
could  have  been  litigated  therdn  bnt  only  as 
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to  snch  matters  u  afflmutlTClj  appear  to  have 

beeo  decided  in  it. 

[Ed.  Note.— For  other  caset,  Bee  Judgment, 
Cent.  Dig.  S  1251;  Dec.  Dig.  1  720.*1 

s.  judgubnt  ({  tao'hrcs  judicata— isades 

— Deteemination. 

The  record  of  a  chancery  cause  in  which  a 
copartner 'charged  a  bank  with  a  fund  deposited 
with  it  aa  money  belonging  to  the  firm  and 
suoceesfully  resisted  the  bank's  defense  of  au- 
thorized payment  of  the  funds  to  a  member  of 
the  firm,  by  the  iasu&nce  to  him,  in  exchange 
for  the  firm's  check  drawn  by  him,  of  a  certifi- 
eate  of  deposit  payable  to  his  order,  showing  no 
actnal  adjudication  against  the  Indorsee  of  the 
certificate,  who  was  made  a  party  to  the  cause, 
does  not  sastain  a  plea  of  former  adjudication 
in  an  action  of  debt  brought  against  the  bank 
on  the  certificate  of  deposit  by  the  indorsee 
thereof. 

{Ed.  Note.— For  other  cases,  see  Judgment, 
Gent.  Dig.  |  12B1;  D«c  Dig.  f  720.*] 

Brror  to  GUcnlt  Gonrt,  Oab^  Gonatr. 

lAetloii  by  tlie  Fomeror  NatUmal  Bank 
asalDst  the  Hunttngton  National  Bank. 
Judgment  for  defendant,  and  plaintiff  bxlncs 

error.   Reversed  and  rendered. 

J.  P.  Bradbury,  of  Pomeroy,  Ohio,  and 
diaries  B.  Hogs,  of  Morgantown,  for  plaln- 
Hff  In  error.  Enslow,  Fltzpatrlck,  Alderson 
&  Baker,  of  Huntington,  tor  defendant  In  er- 
ror. 

POPFENBARGBE,  P.  The  sabJecMnatter 
of  this  action  la  somewhat  related  to  that 
of  the  equity  salt  of  Grobe  t.  Roup,  in  which 
there  were  two  appeals  to  this  court,  one  of 
which  was  disposed  of  In  44  W.  Ta.  197,  28 
S.  B.  699,  and  the  other  in  46  W.  Va.  488, 
33  S.  B.  261.  In  February,  1898,  before  the 
suit  of  Grobe  t.  Roup  and  others  ended  and 
before  the  date  of  the  decision  on  the  last 
appeal  therein,  the  Pomeroy  National  Bank 
instituted  this  action  of  debt  in  the  dreuit 
court  of  CabeU  county  for  the  recovery  of 
the  amount  of  the  certificate  of  deposit. 
Issued  by  the  Huntington  National  Bank  to 
C.  W.  Roup,  and  indorsed  by  him  to  the 
Pomeroy  National  Bank,  as  shown  by  the 
two  opinions  In  the  suit  Just  mentioned. 
Having  filed  its  declaration  in  said  action, 
the  plalntUf  awaited  final  disposition  of  the 
chancery  cause,  and  Judgmrait  was  not  ren- 
dered ontU  the  13th  day  of  April,  1910.  Two 
defensea  were  Interposed,  nonnegotlablUty  of 
the  certiilcate  of  deposit  and  former  adju- 
dication. There  was  a  Judgment  for  the  de- 
fendant upon  a  finding  by  the  court,  trial 
by  Jury  having  been  waived,  but  the  order 
does  not  indicate  upon  what  ground  Che  court 
based  its  condusipn. 

[1]  The  certificate  of  deposit  la  in  the 
words  and  figures  following:  "(1,800.  The 
Huntington  National  Bank,  Huntington,  West 
Virginia,  Hay  14,  1696.  C.  W.  Roup  has  de- 
posited In  tbla  bank  ^hteeu  hundred  dol- 
lars, pay^le  to  the  order  of  hlzDself  In  cur- 
xeat  funds  m  the  return  of  this  oertlflcate 
pr(v>erly  indorsed.  J,  K.  Oney,  Gaahler."  It 


was  countersigned  by  **C:  M .  Qoh&i,  TeUet," 
and  bore  the  followliu  notice:  ''Certificate 
of  deposit,  not  subject  to  check.  No.  14007." 
To  be  negotiable,  this  paper  must  be  within 
Oie  terms  at  the  statute  In  force  at  the  date 
of  its  Issue  (sectl(m  7  of  chapter  99  of  the 
Cod^,  making  promissory  notes,  che^  for 
mon^,  and  bills  of  exchange  negotlabI&  And 
the  paper  must  be  payable  at  a  particular 
bank  or  at  a  particular  office  thereof  for 
discount  or  d^KMlt  or  at  the  placb  of  busi- 
ness of  a  savings  instdtntlon  or  savings 
bank.  That  the  papw  In  question  is  nether 
a.chedc  nor  bill  of  exidiange  la  admitted,  but, 
by  the  great  wd^^t  of  authority.  It  Is  h^d 
to  be  In  legal  *^ect  a  promissory  note,  not- 
withstanding the  lack  of  a  promise  in  ex- 
press words.  It  acknowledges  Indebtedness 
in  a  certain  amount  and  declares  it  to  be 
payable  to  a  certain  person  or  his  order,  and 
this  necessarily  ImpUra  a  promise.  The 
promise  so  made  is  to  pay  at  the  Issuing 
bank,  because  the  amount  is  payable  on  the 
return  of  the  certificate  properly  indorsed. 
The  place  of  payment  is  Jiut  as  certain  as 
the  place  of  return,  and  as  to  that  the  paper 
la  absolutely  certain.  Nor  la  the  promise  a 
conditional  one,  for  it  reQuires  nothing  be- 
yond the  return  of  the  paper,  corresponding 
with  presentation  for  payment  of  a  formal 
promissory  note.  Having  these  requisites 
of  negotiability,  the  Instrument  is  not  ren- 
dered uonnegotlable  by  the  spedflcatlon  of 
current  funds  as  the  medium  of  payment 
A  promise  to  pay  in  such  funds  Is  construed 
to  be  one  to  be  paid  in  lawful  money,  con- 
vertible Into  specie  or  circulating  at  par  with 
it,  in  the  absence  of  proof  of  use  of  the  terms 
In  some  other  sense.  Outside  of  Alabama 
and  Pennsylvania,  the  courts  almost  uniform- 
ly sustain  these  conclnsions.  An  intimation 
of  a  dlfferrat  view  was  expressed  In  Hotch- 
kiss  V.  Mosher.  48  N.  Y.  478,  but  that  case 
was  diBtlnguished  in  Pardee  v.  Fish,  60  N.  X. 
265,  19  Am.  Rep.  176,  expressly  declaring  a 
certificate  of  deposit  payable  In  current  bank 
notes  to  be  negotiable.  Some  of  the  earlier 
cases  in  Wisconsin  refused  to  recognize  the 
negotiability  of  such  certificates,  but  they 
were  disapproved  and  overruled  In  Klauber 
V.  Biggerstaff,  47  Wis.  S51,  3  N.  W.  3S7,  82 
Am.  Rep.  773.  The  following  additional  au- 
thorities sustain  the  conclusions  here  an- 
nounced, but  they  are  not  all  dted  as  sup- 
porting any  one  of  the  several  propositions 
stated  nor  as  each  sustaining  all  of  them; 
some  of  them  declaring  certificates  of  de- 
posit n^otlable,  while  others  a  promise  to 
pay  in  current  funds,  whether  in  a  note  or  a 
certificate  of  deposit,  to  be  a  promise  to  pay 
In  lawful  money:  Miller  v.  Austen,  13  How. 
(U.  S.)  21S.  14  U  Bd.  110 ;  Welton  v.  Adams 
&  Co.,  4  Cal.  87,  60  Am.  Dec.  579 ;  Poorman 
V.  Mills,  85  Cal.  118,  95  Am.  Dec.  90;  Kll- 
gore  T.  Bulkley,  14  Conn.  882;  Maxw^  t. 
Agnew,  21  Fla.  154;  Orey  t.  McDougald, 
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7  Ga.  84;  Laughlln  t.  MarshaU,  19  IIL  300; 
Drake  t.  Markle,  21  Ind.  433,  83  Am.  Dec 
358;  Bean  t.  Brlggs,  1  Iowa,  488,  63  Am. 
Dec.  464;  Saving  Inst  t.  Weedon,  18  Md. 
320,  81  Am.  Dec.  603;  Tripp  t.  Gnrtenlus, 
36  Mich.  494,  24  Am.  Rep.  610;  Gassidy  t. 
Bank,  30  Minn.  87,  14  N.  WL  363;  Fultz  T. 
Walters,  2  Mont.  165;  Kirkwood  v.  Bank,  40 
Neb.  484,  58  N.  W  1016,  24  Lu  R.  A.  444, 
42  Am.  St  Rep.  683 ;  Johnson  t.  Henderson, 
76  N.  C.  227;  Bank  T.  Brown,  45  Ohio  SL 
89,  11  N.  E.  799,  4  Ann.  St  Rep.  526;  SmUle 
T.  Stevens,  39  Vt  315;  Curran  v.  Witter, 
68  Wis.  16,  31  N.  W.  706,  60  Am.  Rep.  827. 
In  two  cases  decided  by  tiiis  court  at  the 
iwesent  term  and  not  yet  officially  reported 
(Citizens'  Bank  v.  Bryan,  78  S.  B.  400,  end 
Benedam  r.  Citizens*  Bank,  78  S.  fl.  656). 
negotiability  of  such  certiflcatea  of  deiwsit 
has  been  declared. 

[1}  The  plea  of  former  adjndication  is  not 
sustained  by  the  record  of  the  chancery 
cause  adduced  in  evidence  In  support  there- 
of, ^e  two  caoses  of  action  are  different, 
though  they  grew  out  of  tranaactiona  be- 
tween  some  of  the  parties  to  the  formw  suit 
and  are  related  both  as  to  parties  and  sub- 
ject-matter. Tba  broad  rule  of  estoppel,  re- 
lied upon  by  the  defendant  in  error,  applies 
only  in  thoae  Instancee  in  whlcb'  the  cause  of 
action  In  the  second  suit  Is  the  same  aa  the 
cause  of  action  In  the  first  Hudaon  t.  lAud 
ft  Mining  Co.,  76  B.  S.  797;  Herm.  Bat  ft 
Bes  Adj.  pp.  477,  478.  When  the  parttea 
to  the  second  suit  and  the  cause  of  action 
therdn  are  Identical  with  the  parties  to  the 
former  suit  and  its  cause  of  action,  every- 
thing whlcb  fell  wltliln  the  actqie  of  the  is- 
sues In  the  flrat  aut^  actual  or  pot^tial,  as 
determined  by  tlie  nature  and  llmlta  of  ita 
cause  of  action,  is  coniduded,  wh^Jier  actu- 
aUj,  adjudicated  or  not  But,  if  tlie  cauae 
of  action  in  the  second  suit,  though  relating 
to  the  same  property  or  the  same  iransaction 
as  that  out  of  which  the  first  grew,  is  dif- 
ferent the  record  of  the  former  suit  is  con- 
clusive of  those  things  or  questions  only 
which  were  actually  decided  therdn.  Under 
such  circumstances,  it  becomes  necessary  to 
ascertain  what  issues  were  made  and  how 
dedded;  and  If  It  appears  that  the  question, 
fact,  or  right  Involved  In  the  second  action 
was  not  actually  decided  In  the  first,  or  if 
a  decision  thereof  does  not  affirmatively  ap- 
pear, there  Is  no  estoppel  or  adjudication  as 
to  it  Hudson  V.  Land  ft  Mining  Co.,  dted ; 
Russell  V.  Place,  94  U.  &  606.  24  L.  Ed.  214 ; 
Cromwell  v.  County  of  Sac,  94  U.  S.  351,  24 
L.  Ed.  195 ;  De  SoUar  v.  Hanscome,  168  U. 
S.  216,  15  Sup.  Gt  816,  89  L.  Ed.  956 ;  Blem 
V.  Ray,  49  W.  Va.  129,  38  S.  E.  530 ;  Western, 
etc.,  Co.  V.  Virginia  Coal  Co.,  10  W.  Va.  260; 
C«Tllle  T.  Oilman,  13  W.  Va.  314. 

[S]  Orobe's  suit  against  Roup,  his  partner, 
the  Huntington  National  Bank,  and  the 
Pomeroy  National  Bank  had  for  Its  purpose 
the  subjection  of  partnership  funds,  alleged 


to  be  in  the  hands  of  the  Huntington  Natlcm- 
a1  Bank,  to  payment  of  the  partnership  debts 
and  enforcement  of  the  plalntUTs  right,  as 
against  that  bank's  claim  of  exoneration 
from  liability  ther^or,  to  bis  share  of  any 
surplus  that  might  remain  after  the  payment 
of  such  debts.  The  basis  of  the  bill,  accord- 
ing to  Its  allegations  and  purposes,  was  the 
Indebtedness  of  the  bank  to  the  plalntlfTs 
firm.  Standing  upon  that,  he  defended  hia 
position  by  an  attack  upon  the  validity  of  the 
transaction  between  the  bank  and  the  part- 
ner, which  he  charged  to  have  been  a  fraudu- 
lent attempt  on  the  part  of  the  latter  to  ml». 
appropriate  or  divert  that  fund.  Roup,  wltli 
the  knowledge  of  the  bank,  had  drawn  the 
firm's  check  for  $1,^2,  out  of  which  he  took 
$122  in  cash  and  the  bank's  certificate  of  de- 
posit for  $1,800  payable  to  himself.  Grobe'a 
amended  bill,  filed  after  the  decision  of  this 
court  on  the  first  appeal,  charged  actual  no- 
tice to  the  bank  of  want  of  authority  in  Boup 
to  draw  the  firm's  checks.  The  origlaal  bill 
attempted  to  hold  It  liable  upon  its  payment 
of  the  money  to  Roup  with  knowledge  of  his 
appropriation  thereof  to  his  ovim  private  or 
individual  use,  evidenced  by  the  taking  of 
the  certificate  of  deposit  payable  to  hlnmplf 
or  his  order.  The  question  between  Grobe 
and  the  bank  was  substantially  the  aame  as 
that  between  Bank  v.  Furniture  Oo^  67  W. 
Va.  626,  60  S.  B.  880,  70  Ll  B.  A.  812,  not 
fraud  on  the  part  of  the  bank  but  reliance 
the  bank  upon  an  unanthoilied  act  ot  the 
partner  as  agent  of  the  firm.  The  fraud.  If 
any,  was  on  the  part  of  Boup,  but  in  ttae  per^ 
petratlon  tliereof  he  did  an  act  In  excess  of 
his  powers  as  firm  agent  oC  which  the  bank 
had  notice. 

The  bin  aLM  attacked  the  Talldity  of  tb» 
certiflcate  of  deposit  and  dented  negotiability 
thereof.  The  Pomeroy  National  Bank  ap- 
peared for  the  purpose  of  responding  to  this 
allegation  of  the  bUl  and  defending,  as 
against  Grobe,  its  claim  aa  a  bona  fide  hoTdv 
of  the  certificate  as  a  negotiable  instrument 
There  were  no  pleadings  between  the  Pommy 
National  Bank  and  Oie  Huntington  National 
Bank.  The  latter  did  not,  by  any  allegation 
of  Its  answer,  deny  the  negotiability  of  the 
certificate  of  d^>osIt  or  its  validity  In  any 
reject  Its  answer  to  the  amended  bill  set 
up  the  confiictlng  claims  of  Grobe  and  the 
Pomeroy  National  Bank  aa  to  the  fund,  and 
the  latter  appeared  to  the  answer,  but  It  did 
not  treat  It  as  a  cross-bill  or  make  any  re> 
sponse  to  It  by  any  sort  of  pleading. 

Grobe's  cause  of  action,  growing  out  of  the 
partnership  relation  between  him  and  Boup, 
the  relation  of  debtor  and  creditor  between 
bis  firm  and  the  bank,  and  the  allegation  of 
the  unwarranted  and  unauthorized  action  of 
the  bank  respecting  the  firm  assets,  is  clearly 
not  the  same  as  that  of  the  Pomeroy  Nation- 
al Bank  in  this  action,  founded  solely  upon 
a  negotiable  Instrument,  Issued  by  the  Hunt- 
ington National  Bank  uid  h^  by  the  Ponh- 
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eroy  National  Bank  as  a  pvTcbaBer  tbereof 
In  doe  course  of  badnMa  and  In  good  taitb. 
Tttis  being  tme,  tba  plaintiff  In  error,  the 
Pomeroy  National  Bank,  la  not  precluded 
from  recovery  npcm  the  certificate  of  deposit 
merdy-  by  reason  of  bavlng  been  a  party  to 
tbe  Orobe  snlt  Wbetlier  It  Is  concloded  or 
not  by  any  adjudication  tberein  HeeeadB  up- 
on ingoiry  as  to  what  was  actually  decided. 

On  tbe  fltbut  of  tbe  amended  pleadings  to 
which  referoice  has  bem  made,  the  conr^  on 
motion  of  the  idalntlfl,  adJn^Uied,  ordered, 
and  decreed  fiiat  Uie  HanOogton  National 
Bank  pay  to  J.  e:.  Oney,  special  receiver,  tbe 
sun  of  $1,80C^  deacilUng  It  as  the  amount  of 
the  certificate  of  d^toelt  Later  the  court, 
being  of  the  oi^nlon  that  Orobe  was  entitled 
to  have  the  fond  described  In  the  Mil  and 
amended  bill,  then  in  the  hands  of  the  special 
recelTer.  subjected  to  the  payment  of  the 
partnership  debts  of  the  firm  of  Qrobe  and 
Roup  and  the  balance  divided  between  the 
partners  in  proportion  to  th^  interests  in 
tbe  partnership,  and  that  ttie  Pomeroy  Na- 
tional Bank  was  entitled  to  be  subrogated  to 
the  interest  of  Roup  therein,  adjadgcd,  order- 
ed, and  decreed  accordingly  and  referred  the 
cause  to  a  commissioner  to  take,  state,  and 
report  an  account,  which  was  done  and  the 
fund  afterwards  distributed.  The  effect  of 
this  procedure  was  to  compel  the  Hnntington 
National  Bank  to  pay  Into  the  bands  of  the 
special  receiver  the  amount  of  money  in  con- 
troversy, at  the  suit  of  John  T.  Orobe,  sub- 
ject that  fund  to  the  payment  of  partnership 
debts,  and  distribute  the*  balance  between  the 
partners.  As  between  the  Pomeroy  National 
Bank  and  the  Hnntington  National  Bank, 
there  Is  no  express  dedalon  of  anything.  In 
none  of  the  decrees  la  there  any  reference  to 
any  controversy  between  them.  Nowhere  did 
the  coart  pass  upon  the  negotiability  of  the 
eertiflcate  of  deposit  In  express  terms  or  say 
whether  the  Pomeroy  National  Bank  had 
or  had  not  a  cause  of  action  against  the 
Huntington  National  Bank  founded  upon  tfie 
certificate  of  deposit. 

On  the  issues  made  by  the  pleadings,  the 
plaintiff  Introduced  the  certificate  of  deposit 
and  proved  the  following  additional  facts: 
C.  W.  Roup  presented  the  same  to  tbe  Pome- 
roy National  Bank  and  received  thereon, 
after  having  Indorsed  it,  $100  in  cash  and  a 
new  certificate  of  deposit  for  tbe  sum  of 
700.  Afterwards  Roup  Indorsed  and  trans- 
ferred the  fl,700  certificate  of  the  Pomeroy 
National  Bank  to  the  Bank  of  Ravenswood, 
and,  on  presentation  thereof  by  the  Bank  of 
Rav^iswood  and  demand  for  payment,  the 
Pomeroy  National  Bank  paid  the  same.  On 
Slay  29.  1886,  the  fa,800  certificate  of  the 
Huntington  National  Bank,  properly  Indors- 
ed by  Roup,  was  presented  at  said  bank  and 
payment  thereof  demanded  on  behalf  of  tbe 
Pomeroy  National  Bank.  There  was  neither 
plea  nor  proof  of  any  itayment  or  set-off  by 


tbB  Huntington  National  Bank.  In  ^Um  state 
of  Oie  evidence)  the  defendant  was  clearly 
liable,  upon  the  principles  and  conclusions  al- 
ready stated,  for  tbe  full  amount  of  said  eer- 
tiflcate, with  interest  thereon  from  the  29th 
day  of  Hay,  1896.  amountlnK  to  fl,«)&20, 
making  an  aggrefiito  of  93,29&20,  for  which 
the  coort  should  hare  rendered  Judgment  on 
the  13th  day  of  April,  1910,  the  date  of  its 
finding  and  Judgment  for  the  defendant. 

Accordingly  the  Judgmmt  complalaied  of  will 
be  reversed,  and  Judgment  rendered  here  for 
the  platatlff,  the  Foment  National  Bank,  for 
the  sum  of  «3,29&20  as  of  the  13th  day  of 
^>ril,  1910;  with  Interest  thereon  from  said 
date  until  paid,  together  with  Its  costs  in  the 
trial  court  as  well  as  in  this  court 


MILUQAN  T.  ALEXANDBB.t 

(Supreme  Conrt  of  Appeals  of  West  ^rglnia. 

June  17,  1813.) 

(BvUaiut  by  the  Court.) 

1.  MEOHAHICS'  LUUIS  (I  71*)— IHPBOVXICBIIT 

or  Wife's  IiA.nd— Aoenot  or  Husband. 
If  a  husband  contracts.  In  his  own  name, 
irith  tbe  knowledge  of  his  wife,  for  the  erection 
of  a  building  on  her  land,  and  the  work  is  car- 
ried tin  also  witii  her  knowledge  and  consent, 
she  win  be  presumed  to  have  conatitnted  her 
hnsband  her  agent,  and  her  property  is  liable 
to  a  mechanic's  lien  for  such  improvement 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Idens,  Cent.  Dig.  8  86;  Dec  1^.  {  71.*] 

2.  BlBoHAmoa'  Liiiis  (S  281*)— Iupbotkubut 
or  Wzr's  IjAho— Agbnct  or  Hdsbano. 

Proof  that  the  wife  was  frequently  present, 
in  company  ^tb  her  hoaband,  while  the  bond- 
ing was  being  erected,  and  on  one  occasion 
gave  Erections,  or  made  suggestiona,  as  to  how 
a  certain  psrt  of  the  buUmng  should  be  con- 
Btracted,  is  suffident  evidence  tbat  she  con- 
sented to  having  the  buildituc  erected. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens.  Cent.  Dig.  «|  0SS~672;  Dec.  Dig.  { 
281.*] 

Appeal  from  Glrcolt  Courl;  Pocahontas 
County. 

Bill  by  J.  W.  MUUgan  against  Eliza  Alex- 
ander.  Decree  for  plaintiff,  and  defendant 

appeals.  Affirmed. 

L.  M.  HcCllntlc,  of  Marllnton,  for  appel- 
lant Price,  Osenton  ft  Horan,  of  Marlln- 
ton, for  appellee 

WILLIAMS,  J.  J.  W.  MilUgan  sued  Mrs. 
Eliza  Alexander  In  the  circuit  court  of  Poca- 
hontas county  to  enforce  a  mechanic's  lien 
against  a  lot  of  ground  and  a  building  erect- 
ed thereon  by  him,  situated  in  the  town  of 
Marllnton.  From  a  decree  granting  rollef  to 
plaintiff,  defendant  has  appealed. 

The  amount  of  the  lien  claimed  Is  $1,- 
060.63.  The  defense  is  (1)  that  defendant 
did  not  contract  for  the  erection  of  tbe  build- 
ing and  did  not  authorize  any  one  else  to  do 
so  as  her  agent,  and  (2)  that  the  building 


•Vsr  otbn-  ensea  «m  auna  to^e  sad  aacUon  NPUBBR  In  D«c.  Dig.  A  Am.  Dig.  Kay-No.  SerlM  «  Rw'r  InOnm 

t  Rehearing  denied. 

Digitized  by ' 


Google 


668 


79  SOUTHHASTBRN  BBFOBTKB 


(W.Va. 


was  not  put  np  In  a  workmanlike  manner. 
The  court  scaled  plaintiff's  acconnt  because 
of  Imperfect  work  and  bad  material  used, 
and  decreed  a  lien  upon  the  property  for  the 
Bum  of  ¥910.43,  and  also  -decreed  that  It  be 
sold  to  satisfy  the  Uen,  if  not  paid  In  60 
days. 

The  contract  for  the  erection  of  the  build- 
ing was  oral,  and  was  made  by  said  Mllllgan 
with  John  Alexander,  husband  of  defendant 
The  case  turns  upon  this  qnestlon :  Was  her 
husband  defendant's  agent  In  maklnc  the 
contract? 

A  mecluinlc'8  lioi  is  a  creature  of  statute, 
and  In  order  to  obtain  such  lien  ttie  require- 
ments of  the  statute  must  be  complied  with. 
A  builder  cannot  bare  a  Uen  simpl^  by  erect- 
ing a  bnllding  on  Oie  land  of  another,  inde- 
pendent of  contract  The  work  must  be 
done  "l7  Tirtne  of  a  contract  with  the  own- 
er or  his  authorized  agent**  Section  2,  c. 
75,  Code  (1906).  Defendant  and  her  hus- 
band both  testified  that  she  did  not  author- 
ize him  to  contract  for  the  building.  The 
building  was  erected  for  a  bowlii^  alley,  and 
is  occupied  by  Dwight  Alexander,  defendant's 
son,  tree  of  rent  The  contract  price  was 
fl,SO0,  but  plalntifT  claims  that  he  did  extra 
work  in  putting  up  an  addition  to  the  build- 
ing, which  made  his  account  amount.  In  all, 
to  $1,738.03.  Partial  payments  were  made 
In  June  and  July,  1909,  amounttng  to  $736.10. 

[1,2]  Mllllgan  testifies  that  Mrs.  Alexan- 
der was  present  a  good  deal  of  the  time  when 
the  contract  was  being  made;  that  she  said 
to  him,  on  one  occasion  when  the  work  was 
going  on:  "We  are  having  the  building  put 
up  on  Dwlght's  account;  he  wants  to  keep 
on  with  the  amusement  business" — and  that 
she  was  present,  at  the  building,  when  the 
agreement  was  made  to  put  up  an  addition 
to  it  for  a  boiler  room,  and  made  sugges- 
tions In  regard  to  the  manner  of  Its  con- 
struction. Concerning  this  latter  fact  Mllll- 
gan Is  corroborated  by  L.  W.  Herold,  who 
was  present  and  beard  the  conversation. 
Mrs.  Alexander  denies  that  she  was  pres- 
ent when  the  original  contract  was  made, 
but  admits  that  she  was  present  when  the 
contract  for  the  boiler  room  was  made,  and 
that  she  was  at  the  building  with  her  hus- 
band frequently  when  the  house  was  being 
erected.  She  denies  giving  InstructtonB,  or 
making  suggestions  in  regard  to  the  building 
of  the  boiler  room.  The  chancellor  had  to 
determine  the  facts  upon  the  conSlcttng  tes- 
timony  of  the  witnesses,  and  we  cannot  say 
that  his  finding,  which  must  hare  been  that 
the  facts  were  as  AUUigan  bad  testified,  is 
erroneous.  Then,  do  the  facts  and  circum- 
stances prove  agency  of  the  husband?  We 
think  they  do.  It  Is  true  that  agency  of 
the  husband  will  not  be  presumed  from  the 
marital  relations  alone.  Bolsot  on  Mechan- 
ics' Uens,  S  277 ;  Rust-Owen  Lumber  Go.  t. 
Holt,  60  Neb.  80,  82  N.  W.  112,  83  Am.  Rep. 
B1&  But  the  agency  may  be  established  by 


drcnmstantlal  evldmce,  and  w«  think  the 
facts  and  circumstances  are  such  as  to  war- 
rant the  conclusion  that  in  mating  the  con- 
tract with  Mllllgan,  John  Al»ander  acted 
as  agent  for  his  wife.  Certainly  such  view 
la  consistent  with  justice.  Mrs.  Alexander 
knew  that  ber  husband  had  contracted  for 
the  erection  of  the  building  on  her  lot  and 
she  did  not  object  to  it  The  building  was 
going  up  in  sight  of  her  dwelling  house,  and 
she  was  frequently  present  while  the  work 
was  going  on.  In  view  of  what  was  said 
and  done  by  her  huaband  and  plalutu^  in 
her  presence  and  with  her  knowledge,  she 
is  presumed  to  have  authorised  ber  husband 
to  act  as  agmt  for  her  in  the  inemlaeB.  The 
property  in  question  Is  Mrs.  Alexander's  sep- 
arate estate,  and  tlie  statute  (sectUm  3,  c. 
66,  Code  C1906])  permito  her  to  ccmtmct  free- 
ly with  reference  to  tlw  Improvanokt  of  It 
and  it  would  be  inequitable  and  unjnrt,  un- 
der the  drcumstances  shown  to  exist  In  Oils 
case,  If  she  should  be  permitted  to  reap  the 
benefit  of  plaintiff's  labor  without  consldara- 
Wm.  That  she  derirea  no  levenue  from  the 
building  Is  not  material.  Ber  son  is  occu- 
pying It  free  of  rent  but  he  does  so  with 
her  consent  She  has  the  right  to  demand 
rent,  and  cannot  complain  because  she  is 
getting  no  revenue  from  it 

"Proof  that  the  wife  knew  of  the  work 
ordered  by  her  husband  while  It  was  being 
done,  and  gave  direction  to  the  mechanics 
about  it  bas  usually  been  considered  suffi- 
cient to  show  that  the  husband  acted  as  the 
wife's  agent"  Bolsot  on  Mechanics*  Liens. 
S  277.  The  rule  stated  in  the  text  Is  sup- 
ported by  the  following  cases:  Bradford  v. 
Peterson,  SO  Neb.  96,  46  N.  W.  220;  Rand  v. 
Parker,  73  Iowa,  396.  35  N.  W.  493 ;  Wh^t- 
on  V.  Trimble,  145  Mass.  345,  14  N.  E.  104, 
1  Am.  St  Rep.  463;  Schmidt  &  Smith  t.  Jo- 
seph, 65  Ala.  476;  CoIUna  v.  McOraw,  47 
Mo.  495;  Lelsse  v.  Schwartz,  6  Mo.  App. 
413;  Bodey  v.  Thackara,  143  Pa.  171,  22 
AU.  754,  24  Am.  St.  Rep.  526. 

Under  circumstances  similar  to  those  dis- 
closed In  the  case  under  review,  some  courts 
hold  that  the  wife  Is  estopped  to  deny  that 
a  mechanic's  lien  was  thereby  created  upon 
her  separate  estate.  Schwartz  v.  Saunders, 
46  III.  18;  Oreenleaf  v.  Beebe,  80  111.  620. 
The  same  result  is  reached  whether  the  wife 
Is  made  liable  by  estoppel  or  on  the  score  of 
agency,  presumed  from  her  knowledge  of  and 
acquiescence  In  the  Improvement  made  on 
her  land  by  her  husband.  Inaamudi  as  the 
statute  gives  a  married  woman  the  right  to 
contract  for  the  improvement  of  her  proper- 
ty as  freely  as  if  she  were  a  feme  sole,  we 
think  it  Is  more  consonant  with  reason  to 
hold  her  liable  on  the  ground  of  her  hus- 
band's agency.  Such  view  also  harmonizes 
with  the  great  majority  of  the  dedsions.  ; 

There  is  a  good  deal  of  testluumy  fawHpm  | 
'to  prove  that  some  of  the  work  on  ttie  build- 
ing was  not  done  In  good  workmanship  style. 
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and  Qie  court  was  JiuUfled  In  scaUng  plain- 
tiff's demand  on  accouut  of  It  We  find  no 
error  In  the  decree,  and  will  affirm  it 


OmO  FUEL  OIL  CO.  t.  BURDBTT,  Judge, 
et  aL 

(Supreme  Gonrt  of  Appeals  of  West  Virginia. 

Oct  7,  1913.) 

(SvUaInu  i$  the  CourtJ 

PAKtmon  a  53*>— Gbouhdb  of  Bbohtsb- 

■BZF^BKSBBVATZOK  OW  PBOFIBTT. 

AVhen  a  tract  of  land,  contaioing  large  and 
valuable  depositB  of  oil  and  gas,  as  indicated 
cq>eratlOQ8  upon  adjacent  land,  ia  the  aub- 
ieet^natter  of  a  auit  in  partition,  and  tbere  ii 
imoiinttit  danger  of  loaa  to  the  cotenants  by 
drainage  ttiTongh  the  operation  of  wells  on  ad- 
jacent land,  and  the  parties  inCereated  therein 
and  ownera  in  fee  aimpie  axe  unable  to  agree 
upm  some  plan  for  development  of  the  land  for 
Ita  oil  and  gas,  or  some  theae  parties  refuse 
to  join  in  ancn  measures,  the  court,  in  which 
tbe  suit  is  pending  may  appoint  a  receiver  to 
produce  the  oil  and  gas  as  a  measure  of  preser- 
vation. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  {  147;  Dec.  Dig.  S  53.*] 

Application  for  writ  of  prohibition  by  the 
Ohio  Fuel  Oil  Company  against  Samuel  C. 
Burdett,  Judge,  etc.,  and  others.  Prohibition 
refused. 

Brown,  Jackaon  &  Knight,  Thomas  P. 
Ryan,  and  E.  M.  Burdette.  aU  of  Charleston, 
for  petitioner.  Geo.  E.  Price,  Berkeley  Min- 
or, Jr.,  Cato  &  Bledsoe,  and  A.  S.  Alexander, 
all  of  Charleston,  for  respondents. 

POFFENBARGER,  P.  Questioning  the 
Jurisdiction  of  a  court  of  equity  to  appoint  a 
receiver  to  produce  oil  and  gas  from  a 
tract  ot  land  owned  In  undivided  Interests  by 
nnmarous  persons  and  under  lease  for  oil  and 
gas  purposes  to  parties  who  are  unable  to 
agree  npon  a  plan  of  operation  for  their 
matnal  interests,  as  a  means  of  preserving 
the  <dl  and  gas  from  loss  or  waste  by  drain- 
as^  throagta  opaations  on  adjacent  preudses, 
the  r^tor  filed  its  petition  for  a  writ  of 
prohiUtlcm,  upon  whidi  a  rule  was  issued, 
and  the  case  made  vp  for  hearing  on  the 
merits. 

The  nature  of  the  cause  in  whidi  the  re- 
ceiver was  appointed  and  the  status  thereof 
at  tbe  time  of  ttie  annintiiient  togeth^ 
with  all  the  facts  InToWed  and  the  relation 
of  the  parties,  are  very  clearly  and  sncctaict- 
ly  stated  In  tin  answer  of  the  rewondent, 
as  follows:  '^e  said  salt  was  brought 
for  the  purpose  of  oompdUng  a  partition  of 
a  small  tract  of  land  containing  about  25 
acres,  lying  in  Kanawha  coiint7»  W.  Va.,  al- 
leged to  he  owned  by  a  la^  number  of 
persms  In  ^eroit  Interests.  And  by  sec- 
tion 1  of  chapter  70  of  tbe  Code  ot  West 
Virginia,  the  dnmit  court  of  ttw  county 
wberdn  Is  the  estate  is  given  Jurisdiction  of 
such  suit   This  defoidant,  as  Judge  of  the 


said  drcnlt  court,  was  convinced  from  tbe 
pleadings  and  affidavits  filed  in  said  cause 
that  said  tract  of  land  baa  within  it  a  large 
quantity  of  petivdeum  oil  and  gas,  and  that 
by  reason  of  wells  already  drilled  by  the 
plaintiff  In  this  cause— the  d^endant  In 
said  dkancery  causfr— on  adjacent  lands,  near 
the  lines  of  this  tract  and  by  the  William 
Seymotir  Edwards  Oil  Company,  and  by 
other  wells  which  are  being  drilled  and  are 
located  very  c3<»e  to  the  lines  of  this  tract 
by  the  said  idalntUt  in  this  cause,  the  said 
petroleum  oil  Is  being,  and  will  be,  very 
rapidly  drained  away  from  said  tract,  prin- 
cipally by  the  plaintiff  in  this  cause,  the  OUo 
Fuel  OU  Company,  wbidi  Is  one  ot  the 
cotenants  of  said  tract  of  land  involved  In 
said  chancery  cause,  and  that  a  very  lai^ 
amount,  if  not  all,  of  said  oil  will  have  been 
extracted  from  said  tract  of  land  b^re  a 
final  decree  of  partition  and  settlement  of 
the  rights  of  the  parties  interested  can  be  had 
In  said  cause;  that  the  said  Ohio  Fuel  Oil 
Company  and  said  William  Seymour  Ed- 
warite  Oil  Company  are  within  their  strict 
legal  lights  in  drilling  oil  wells  on  tbe  ad- 
jacent lands,  near  the  line  of  this  tract,  and 
cannot  be  prohibited  from  doing  so  by  in- 
junction; that  by  this  means  the  greater 
part  if  not  practically  all,  of  the  value  of 
the  said  land  will  be  taken  away,  exhausted, 
and  lost  before  partition  can  be  had,  and 
the  other  tenants  in  common  deprived  of 
their  rights  therein.  And  this  defendant,  as 
Judge  of  said  court  was  of  opinion  that  this 
was  a  proper  case  for  the  appointment  of  a 
special  receiver  on  account  of  the  danger  of 
the  loss  and  misappropriation  of  tbe  subject- 
matter  of  tbe  suit  or  a  material  part  there- 
of, under  section  28  of  chapter  133  of  the 
Code  of  West  Virginia,  and  under  the  geu- 
eral  powers  of  a  court  of  equity  to  preserve 
from  loss  or  destruction  the  subject-matter 
Involved  In  any  suit  pending  before  it  end 
especially  in  a  partition  suit  This  re- 
spondent was  of  opinion  that  the  said  circuit 
court  had  the  power  to  prevent  by  means  of 
a  receiver,  one  cotenant  from  appropriating 
to  itself  the  sul}8tance,  value,  and  profits  of 
a  tract  of  land  involved  In  a  partition  suit 
by  Indirect  ways  and  means,  when  such 
cotenant  had  no  right  to  make  such  appro- 
priation by  proceeding  directly  on  the  land 
Itself." 

The  application  for  the  writ  raised  only  a 
question  of  Jurisdiction  in  the  circuit  court 
and  did  not  call  in  question  the  propriety  of 
the  decree  or  order  complained  of  on  any 
ground  other  than  the  alleged  want  of  Ju- 
risdiction, or  power,  to  appoint  a  receiver  to 
pA)dnce  oil  and  gas  from  land  held  in 
cotenancy,  without  the  consent  of  all  parties 
interested  therein.  Under  ordinary  dream- 
stances,  there  would  be  no  such  power,  but 
the  bill  filed  in  the  cause  in  which  the  re- 
ceiver was  appointed  shows  an  extraordinary 
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and  mkasual  sltaatlon.  Tbe  small  tract  of 
land,  aa  to  whlcli  partition  waa  sooght,  prob- 
ably contained  rerj  large  and  valuable 
qttantltieB  of  oil  and  gas,  as  disclosed  by 
i^jierations  <m  adjacent  lands«  and  tbe  wells 
on  the  adjacent  land  were  so  close  and  nn- 
merons  that  extensive  drainage  of  the  tract 
wonld  have  been  the  Inevitable  and  direct 
consequence  of  the  operation  of  each  wells. 
The  only  remedy  for  this  situation,  as  a 
means  of  preventing  certain  and  great  loss, 
was  the  drilling  and  operation  of  wells  on 
the  tract  itself  by  way  of  ofhet  to  wells  on 
the  adjacoit  land.  As  the  relator  bad  wells 
of  Its  own  on  adjacent  property,  throngh 
which  it  waa  draining  oil  fnmi  the  tract  prob- 
ably largely  In  e»!ess  of  Its  Interest  tiiereln 
as  cotenant  and  lessee^  devdo^nent  of  the 
tract  was  against  its  Interest  and,  holding 
interests  in  the  tract,  it  was  in  a  position  to 
prevcut  AevtHoBOieat  thereof  by  r^nsal  to 
Jdit  in  any  manner  with  its  cotenants,  tbe 
other  lessees  in  the  work  of  development. 
What  the  circuit  eonrt  did,  therefbre^  by  tbe 
appointment  of  a  receiver  was  not  to  give 
onei  pNson  rights  in  the  lands  of  another, 
without  hla  consait,  but  merely  to  preserve 
to  tbe  owners  of  the  iffoperly  that  which  be- 
longed to  them.  It  was  a  case  of  loss,  with- 
out the  Intervention  of  the  court  by  Its 
inreventive  process.  It  ma  one  of  preserva- 
tion of  that  which  otherwise  would  have  beai 
destroyed.  Finding  no  direct  preced^t  for 
the  action  of  the  court  below,  this  court  was 
of  the  opinion  that  its  action  accords  with 
general  1^^  principles  and  the  analogies  of 
the  law.  recognizing  and  admitting  drastic 
and  summary  remedies  for  the  preservation 
of  property,  likely  to  be  loet  by  any  means 
and  under  any  circumstances.  Perish- 
able goods  are  sold  by  their  custodians,  and 
th^  value  preserved  by  conversion  thereof 
into  money  when  necessary  to  prevent  loss. 
Property  may  be  sold  and  converted  Into 
money  by  court  action,  pending  litigation, 
when  the  expense  of  keeping  it  Is  so  greatly 
disproportionate  to  Its  value  that  loss  may 
result 

Upon  these  general  principles,  the  writ 
prayed  for  was  refused. 


NOLL     DAILBT.  Judge,  ct  aL 
(Snpreme  Conrt  of  Appeals  of  West  ^tglnla. 

May  20, 1013.) 

(SyUahu*  hy  tke  OourtJ 

1.  INDICTHENT  AND  InrOBUAtlOir  (|  187*)  — 

RlQHT  TO  QUASB. 

Ad  lodictment  cannot  be  quashed  because 
it  was  found  upon  illegal  evidence. 

[Ed.  Note.— For  Other  eases,  see  Indictment 
and  Information,  Gent  Dig.  H  480-487;  Dee. 
Dig.  S  137.*] 

2.  Pbohibitioit  (i  10*)— Gbouhds  —  FzjEa  xo 

InniCTMENT. 

ProhlUtlon  lies  to  i»«vent  a  trial  court 
from  entertaining  a  plea  to  an  indictment,  chal- 


lenging the  legaltty  or  snffldeney  of  tte  ev- 
idence on  whicn  it  was  found. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Oent  Dig.  H  87-«6 ;  Dec  Dig.  S  10.*] 

Foppenbarger  and  Ifiller,  JJ.,  dlasoitlng. 

An>llcatlon  for  a  writ  of  prohibition  by 
the  State,  on  tbe  petition  of  Allen  B.  Noll, 
against  Honorable  R.  W.  Dail^,  Judge,  and 
othersL  Writ  awarded. 

Allen  B.  Noll,  of  Martlnsburg,  and  Forrest 
W.  Brown,  of  Gharlestown,  Cor  petitioner. 

WILLIAMS,  J.  Claude  W.  Stewart,  who 
was  indicted  for  felony  at  the  January  term 
of  the  (drcnlt  court  of  Berkeley  county,  ap- 
peared in  court  and  tendered  three  several 
pleas  In  abatement  averring  that  tbere  was 
no  legal,  evidence  before  the  grand  Jury  on 
which  they  could  find  the  indlctmenta  The 
attorney  prosecuting  for  tbe  state  objected 
to  the  filing  c£  the  pleas  and  moved  the  conrt 
to  require  defendant  to  plead  or  demur  to  the 
indictments.  The  court  overruled  the  motioa 
and  objection,  until  the  matters  arising  on 
the  pleas  in  abatement  should  be  determined; 
and  the  Attorney  General  and  the  attorney 
appointed  to  prosecute  the  case  in  the  court 
below  have  applied  to  this  court,  on  behalf 
of  tbe  state,  for  a  writ  of  prohibition  to  pro- 
hibit R.  W.  Daly,  Judge  of  said  court,  from 
proceeding  to  try  the  matters  set  up  in  said 
pleaa 

[1]  The  law  of  this  state  does  not  permit 
the  court  to  go  behind  an  indictment  to  in- 
quire Into  the  evidence  considered  by  the 
grand  Jury,  either  to  determine  its  legality  or 
its  sufficiency.  "An  Indictm^t  cannot  be 
quashed  because  it  rests.  In  whole  or  part, 
on  Incompetent  evidence,"  is  the  rule  that 
was  declared  In  State  v.  Woodrow,  58  W. 
Va.  627,  62  S.  B.  64C.  2  U  R.  A.  (N.  S.)  862, 
112  Am.  St  Rep.  1001,  6  Ann.  Cas.  180. 
That  was  tbe  first  case  to  come  before  this 
court  Involving  the  question.  Woodrow  had 
filed  a  plea  In  abatement  alleging  that  the 
Indictment  was  touud  agalnat  him  on  the 
testimony  of  bis  wife,  an  incompetent  wit- 
ness. The  conrt  rejected  his  plea  and  refus- 
ed to  qnasb  the  indictment,  and  this  court 
sustained  that  ruling. 

The  practloe  in  this  respect,  however.  Is 
not  uniform  throughout  the  country;  some 
of  the  courts  ludding  tbat,  if  the  Indictment 
is  found  entirely  upon  Ul^l  evidoicc^  it 
may  be  quashed  upon  plea  in  abatement  22 
Cya  206;  10  Enc.  PL  &  Pr.  393.  Bnt  a 
number  of  states.  Including  Virginia  and 
West  Virginia,  bold  that  an  ludlctmost  re- 
turned by  a  grand  Jury,  properly  constituted, 
cannot  be  attacked  for  want  of  l^ial  evidence 
before  the  grand  Jury  to  support  It  Tbe 
law  in  these  two  states,  on  this  subject, 
seems  to  have  been  so  generally  and  so  well 
understood  that  their  courts  of  last  resort 
were  not  called  upon  to  pass  upon  It,  until 
within  very  recent  years.   Woodrow's  Case, 
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supra,  and  Wadley's  Case,  98  Va.  804,  86  S. 
E.  462,  appear  to  be  the  first  cases  in  the 
Supreme  Courts  of  the  two  states,  respective- 
Ij.  ▲  similar  auestion  arose  In  Massacha- 
aetta  in  1830,  open  a  motion  b7  counsel  for 
accused  leQuestlng  the  court  to  instract  the 
Srand  jury  in  regard  to  the  nature  of  the 
«Tldence  proper  to  be  received  by  them,  and 
the  motion  was  overruled.  Says  Parker,  C. 
■J..  In  his  oplnitm  in  that  case  (Anonymona, 
-O  Pick.  495) :  "According  to  my  recollection, 
fUs  is  the  first  attempt  of  the  kind  in  this 
commonwealth.  It  is  to  be  presumed  that 
^ly  propel  evidence  will  be  laid  before  the 
Jnry.  *  *  *  If  anything  improper  shall 
be  ^ren  in  evidence  before  the  grand  Jury, 
the  error  may  be  corrected  subsequently  up- 
on the  trial  befbre  the  petit  Jnry." 

Of  course  an  Indictment  ought  not  to  be 
found  t^n  illegal  evldenca  But  the  im- 
practicablUty  of  showing  that  it  waa  found 
uptm  such  evidence  renders  a  plea  In  abate- 
moDt  or  motion  to  quash  on  that  ground 
Improper.  The  testimony  of  a  grand  Juror 
will  not  be  received  to  impeach  the  Indlct- 
mmt  2  Blabop's  New  Grim.  Proc  {  874. 
And  In  case  a  number  of  witnesses  are  ex- 
amined by  the  grand  Jnry,  it  would  be  Im- 
possible to  ascertain  1^  what  evidence  the 
grand  jury  were  influenced.  It  is  the  body 
Intrusted  with  the  power  to  say  when  a 
-crime  has  been  committed,  and  when  a  prose* 
cutlon  should  be  began  against  the  person 
whom  the  evidence  before  them  leads  them 
to  believe  Is  probably  the  guilty  party.  Ac- 
•cordiog  to  our  judicial  system  they  are  the 
tribunal  representing  the  people,  for  the  pur- 
pose of  charging  crime  and  designating  the 
criminal.  The  evidence  that  saUsflea  them 
that  probable  cause  exists  for  the  prosecution 
«f  a  certain  person  for  a  designated  crime 
might  not  be  enough  to  satisfy  the  court  or  a 
petit  jury ;  and,  to  permit  the  court  to  in- 
quire Into  the  legality,  or  sufficiency,  of  the 
evidence  on  which  the  grand  jury  acted, 
would  be  to  substltote,  In  a  measure,  the 
opinion  of  the  court  for  that  of  the  grand 
Jury,  and  would  ultimately  lead  to  the  de- 
struction of  the  grand  jury  system.  Such 
proceeding  would  also  furnish  opportunity 
for  long  and  unnecessary  delay  in  the  trial 
of  criminal  cases  and  would  be  a  useless  in- 
cumbrance upon  criminal  procedure.  Be- 
cause the  matter  can  be  Inquired  Into  as  well 
upon  the  trial  of  the  indictment  as  upon  the 
plea  In  abatement,  and  if  it  Is  made  to  ap- 
pear that  the  Indictment  was  found  either 
upon  111^1  evidence,  or  without  any  evi- 
dence, and  the  state  produces  no  other  evi- 
dence at  the  trial  than  what  was  before  the 
grand  jury,  the  prisoner  will  be  vindicated  as 
fully  by  an  acquittal  as  he  would  be  by 
quashing  the  Indictment.  But  the  state  Is 
entitled  to  produce  at  the  trial  new  and  addi- 
tional evidence  of  guilt.  It  may  not  have  had 
all  Its  evidence  before  the  grand  Jury.  But 
If  the  indictment  Is  to  be  quashed  for  want 


of  proper  evidence  before  Oie  grand  Svry, 
It  would  cut  ott  this  right 

Si>eaklng  of  proceedings  by  grand  Juries, 
Judge  Harrison,  in  Wadley's  Case,  supra, 
says:  "It  is  the  policy  of  the  law,  In  the 
interest  of  justice,  that  this  preliminary 
hearing  should  be  conducted  with  closed 
doors.  This  secrecy  is  not  only  consistent 
with,  but  essential  to,  the  nature  of  the  in- 
stitution. The  sufficiency  of  the  proof  can- 
not be  inquired  into  to  invalidate  an  indict- 
ment found  by  a  lawfully  constituted  grand 
jury.  The  presumption  Is  that  every  Indict- 
ment is  found  upon  proper  evidence.  If 
anything  Improper  is  given  in  evidence  before 
a  grand  Jury,  it  can  be  corrected  on  the  trial 
before  1^  petit  Jury." 

Quoting  from  the  tqilnlon  of  Judge  Bran- 
non  in  State  v.  Woodrow,  aui»a,  68  W.  Va. 
page  638,  62  8.  E.  page  647.  2  L.  B.  A.  (N. 
S.)  862,  112  Am.  St  Bep.  1001,  6  AmL  Gas. 
180:  "It  would  be  very  bad  practice,  end- 
less inconvenience  to  have  a  full  preliminary 
trial  of  competence  of  evldoice  before  the 
grand  Jury  In  many  cases.  How  far  would 
the  practice  go?  Does  the  Inoonvoilence  to 
the  accused  Justify  the  Institution  of  suCh  a 
practice?  Are  not  bis  rights  fttUy  vindleat* 
ed  by  his  right  to  exclude  improper  evi- 
dence on  the  trial?  Therefore  we  conclude 
that  the  plea  in  abatonent  was  properly  re- 
jected." 

The  following  eases  an  also  in  accord 
with  the  law  as  we  find  It  in  Tirglnla  and 
West  Virginia,  viz.:  State  v.  Fasset,  16 
Conn.  4S7;  Brobeck  v.  Superior  Court,  152 
Cal.  289.  02  Pac.  646;  State  v.  Dayton,  23 
N.  J.  Law  (3  Zab.)  49, 53  Am.  Dec.  270 ;  State 
V.  Boyd,  2  Hill  (a  C.)  288,  27  Am.  Dec  876; 
Stewart  v.  State,  24  Ind.  142;  Smith  ft  Gavin 
V.  State,  61  Miss.  754;  Cotton  v.  State,  43 
Tex.  160;  Clark  v.  State  (Tex.  Gr.  App.) 
43  S.  W.  522 ;  State  v.  Fowler,  62  Iowa.  103, 
2  N.  W.  883 ;  U.  S.  V.  Gutter,  6  Utah,  608, 19 
Pac.  145. 

[2]  Seeing  that  the  court  is  without  au- 
thority of  law  to  make  preliminary  Investiga- 
tion of  the  evidence  that  was  before  the 
grand  jury,  it  follows  that.  In  attempting  to 
do  so,  It  Is  exceeding  Its  legitimate  powers, 
and  can  be  prohibited.  Section  1,  c.  110, 
Code  of  West  Virginia  (1906),  says:  "The 
writ  of  prohibition  shall  lie  as  a  matter  of 
right,  in  all  cases  of  usurpation  and  abuse 
of  power,  when  the  Inferior  court  has  not 
jurisdiction  of  the  subject-matter  in  contro- 
versy, or  having  snch  jurisdiction,  eaioeedi 
tta  leffitimate  powers." 

By  entertaining  the  pleas,  the  court  Is 
adopting  a  method  of  procedure  not  author- 
ized or  recognized  by  the  law  of  this  state. 
It  is  therefore  exceeding  Its  Intimate  pow- 
ers. It  Is  more  than  mere  error  of  judgment 
because  the  court  has  no  right  to  try  the 
question;  it  does  not  have  jurisdiction  for 
that  purpose,  notwithstanding  its  Jurisdic- 
tion to  try  the  indictment  Where  the  court 


Digitized  by  Google 


79  SOUTHEASTERN  RBPOBTEB 


(W.Ta. 


alttaon^  haring  jnrlsdlctloii  of  the  cause, 
during  the  trial  of  it,  exceeds  its  powers 
in  some  matter  pertalnlQg  thereto,  for  which 
there  is  no  adequate  remedy  by  the  ordinary 
course  of  proceeding,  the  writ  of  prohibition 
lies,  under  the  general  principles  of  law,  as 
well  as  under  the  statute  which,  In  respect 
to  this  case,  is  but  declaratory  of  the  com- 
mon law;  the  state  b^ng  given  no  other 
remedy. 

In  McGoniha  t.  Qntbrle,  Judge,  21  W.  Va. 
134,  the  circuit  court  was  prohibited  from 
proceeding  to  condemn  land  for  railroad 
purposes,  which  could  not  be  lawfully  taken, 
notwithstanding  It  had  jurisdiction  of  the 
cause,  and  notwithstanding  the  remedy,  in 
that  case,  by  writ  of  error. 

In  the  following  cases  inferior  courbs  were 
prohibited  from  exceeding  their  legitimate 
powers,  in  causes  of  which  they  had  gener- 
al jurisdiction :  Ensign  t.  Carroll,  80  W.  Ta. 
532,  4  S.  E.  782 ;  City  of  Charleston  v.  BeU- 
er  et  aL,  45  W.  Ta.  44,  30  S.  B.  152 ;  W.  Va. 
Central  Gas  Co.  t.  Holt,  Judge,  66  W.  Va. 
610,  66  8.  E.  717;  Superrlsors  of  Culpepper 
County  V.  Gorrell  et  al.,  20  Grat  (Va.)  484; 
Mclnemey  t.  City  of  Denrer,  17  Colo.  302,  29 
Paa  516 ;  Haremeyer  v.  Superior  Court,  84 
Cal.  327,  24  Pac  121,  10  L.  B.  A.  62T,  IS  Am. 
St.  Bep.  102. 

We  award  ttu  writ 

P07FENBABQEB  and  UILLBB,  JX,  dls- 
aeat 


SULLIVAN  T.  HILL.  Sheriff. 

(Sopieme  Court  of  Appeals  of  West  Virginia. 

Oct21,;i»13.) 

fSvtlahu*  by  th«  Court.) 

1.  Statu  a  34*)— lAauunvi  OoiaarTSBB— 

WiTNESSKB. 

A  summons  for  a  witness  before  a  joint 
committee  of  the  two  bouses  of  the  legislature, 
ordered  by  the  unanimoaa  action  of  such  joint 
committee.  Is  not  invalid,  if  signed  by  the  chair- 
man of  the  committee  from  either  house,  pursu- 
ant to  section  7,  chapter  12,  Code  1906,  though 
such  chairman  be  also  the  coairman  selected  by 
the  joint  committee  to  preside  at  the  sessions  of 
the  joint  committee. 

[Ed.  Note.— For  other  cases,  see  States,  Gent. 
Dig.  I  42;  Dec.  Dig.  i  34.*] 

2.  States  (|  40*>— LioiaLAnvi  CoMxrmxa— 

Witnesses. 

If  the  subject  of  investigation  before  such 
joint  committee  be  within  the  ^ge  of  legiti- 
mate legislatiTe  inquiry  and  the  proposed  testi- 
mony tbe  witness  cnlled  relates  to  that  sub- 
ject, obedience  to  Its  process  may  be  enforced  by 
the  committee  directing  tbe  summons,  by  attach- 
ment, fine  or  imprisonment,  as  provided  by  said 
section  7,  chapter  12,  Code  1906. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  §  46;  Dec  Dig.  |  40.*] 

8.  CONSTITUTIONAI.  LAW  ^8  60,  273*)— STATES 

(I  40*)  —  Leoisutitb  Comuittees  —  Wit- 
nesses. 

Said  section  7,  chapter  12,  Code  1906,  ao- 
thorl^ng  either  honaa  of  the  Ivialature  or  a 


committee  thereof  to  enforce  obedlenos  to  its  pro- 
cess Is  constitutional  and  valid. 

[Ed.  Note.— For  other  cases,  see  Constitotioo- 
al  Law.  Cent  Dig.  H  89,  90,  98,  739 ;  Dec  Dig. 
IS  60,  273;*  States,  Cent.  Dig.  I  46;  Dec.  Dig. 
I  40.*] 

4.  Witnbssbb  (1 203*)— PBmLEOC. 

Knowledge  or  iiuormation  acquired  by  a 
witness,  though  at  the  instance,  in  connection 
with  and  under  the  direction  of  a  prosecuting  at- 
torney to  use  in  the  trial  of  indictments  against 
members  of  the  les^slatare  for  biiben,  is  not 
privileged,  and  fonushes  a  witness  lawfully  sum- 
moned no  legal  ground  for  refusing  to  respond  to 
legitimate  questions  by  the  committee. 

[Ed.  Note.— For  other  cases,  see  ^tne«ea. 
Cent.  Dig.  S  758;  Dec  Dig.  {  203.*1 

Petition  for  writ  of  habeas  corpus  by  Jesse 
V.  SulliTan  against  Bonner  H.  Hill.  Bbralfl, 

etc   Writ  refused. 

S.  B.  Avis  and  T.  0.  Townsend.  both  of 
Charleston,  for  petitioner.  A.  A.  liuy.  Atty. 
Gen.,  for  respondent 

MILLEB,  J.  Petitioner  by  writ  of  habeas 
corpus  seeks  discharge  from  the  custody  of 
defendant  to  whom  be  was  committed  by  the 
order  of  (Hiver  S.  Marshall,  chairman  of  a 
l^slative  eommitteev  ptmaaut  to  section  7, 
chapter  12,  Code  1906. 

At  the  time  of  the  order  of  commitment 
Ifardi  28, 1918,  committees  of  Uio  Hoose  and 
Senate  ware  sitting  parsoaut  to  **Saiate 
Jcdnt  Besolntlon  No.  22— Baisdlng  a  itAnt  com- 
mittee to  Investlgato  bribery  charges  against 
certain  members  of  Uie  Senate  and  House  of 
Del^ates  and  pennns  unknown  who  are  al- 
leged to  have  offered  said  bribes,"  ss  follows: 

"Be  it  resolred  by  the  Soiate^  0ie  House 
ct  Delegates  concnnlng  therein: 

"That  a  committee  of  five,  composed  of  two 
members  of  the  Senate  to  be  appointed  by 
the  President  of  tbe  Soiate,  and  three  mem- 
bers of  Om  House  of  Delegates,  to  be  appoint- 
ed  by  the  Speaker  of  the  House  of  Delegates, 
be  appointed,  which  committee  Is  authorised 
and  instmcted  to  proceed,  with  all  reasona- 
ble dll^enoe,  to  make  a  thorons^  investigb- 
tion  of  all  matters  and  things  concerning  cop 
tain  bribery  diarges  against  certain  members 
of  the  S^iate  and  House  of  Delegates,  and 
otha  persons  nnknown  at  the  present  time, 
who  are  alleged  to  have  offered  bribea  to  tbe 
aforesaid  members;  and  to  Investigate  all 
matters  and  things  concerning  charges  tliat 
certain  members  aforesaid  have  been  offered 
and  paid  certain  sums  of  money  for  their 
votes  In  the  Joint  Assembly,  for  the  purpose 
of  electing  a  United  States  Senator  to  the 
Congress  of  the  United  States  for  the  term 
beginning  March  4,  1913,  which  said  com- 
mittee is  authorized  and  empowered  to  em- 
ploy assistence,  to  summon  and  compel  the 
attendance  of  witnesses,  to  administer  oaths, 
and,  generally,  to  send  for  persons  and  pa- 
pers. Said  committee  shall  have  all  the  an- 
tborlty  and  power  conferred  on  committees 
by  section  seven  of  chapter  twelve  of  the 
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Code.  Said  committee  Bbal\  hare  fuU  power 
and  authority  to  act  after  the  adjournment 
of  the  Senate  and  House  of  Delegates,  to  the 
end  that  all  the  charges  may  be  fully  invesQ- 
gated,  and  to  report  their  findings  to  a  future 
meeting  of  the  Legislature,  if  unable  to  com- 
plete said  InvestLgatloDL  before  the  ezpiiatlOD 
of  the  present  se^on." 

Pursuant  to  the  resolution  OUver  S.  Mar- 
shall and  O.  A.  Hood  were  appointed  mem- 
bers of  the  committee  from  the  Senate,  and 
Yernon  E.  Johnson,  G.  A.  Sutton,  and  A  O. 
»\vigei,  members  thereof  from  the  House. 

The  petitioner  on  a  summons  Issued  by 
Chairman  Marshall  appeared  before  the  Joint 
committee,  and  being  sworn,  and  after  re- 
sponding to  some  preliminary  questions,  he 
was  requested  by  Chairman  Marshall  to  state 
to  the  committee  what  information  or  knowl- 
Mge  he  had  concerning  the  arrest  of  or  brib- 
ery charges  against  certain  membets  of  the 
Senate  and  House  of  Delegates  of  West  Vir- 
ginia, or  other  persons.  He  declined  to  an- 
swer, not  on  the  ground  that  it  would  in  any 
way  incriminate  him,  but  giving  as  his  only 
reason,  that  the  information  he  had  on  the 
subject  had  been  obtained  at  the  instance,  in 
connection  with  and  under  the  direction  of 
the  prosecuting  attorney  of  Kanawha  Coun- 
ty, and  that  the  latter  had  not  waived  his 
privilege  so  as  to  permit  him  to  testl^.  He 
was  then  asked  by  the  attorney  general,  pres- 
ent on  behalf  of  the  committee:  "Tou  mean 
you  were  with  him,  or  near  him,  at  the  time 
you  saw  or  heard  anything  concerning  which 
you  now  refuse  to  testify?"  To  which  the 
witness  replied:    *'Tes,  sir." 

The  several  grounds  alleged  and  relied  on 
by  petitioner  for  his  discharge  are:  (1)  That 
neither  the  committee  nor  any  member  there- 
of had  any  power  or  authority  to  order 
his  arrest  and  detention,  restraining  him  of 
his  llber^:  (2)  That  said  committee  had  no 
power  or  authority  to  require  him  to  give 
testimony  or  respond  to  the  questions  pro- 
pounded to  him  in  relation  to  the  matters 
and  things  set  forth  in  said  Joint  resolution: 
(3)  That  the  Information  sought  by  the  com- 
mittee was  privileged,  he  bdng  under  the  con- 
fidential ban  of  the  prosecuting  attorney  as 
alleged:  (4)  That  neither  said  committee  nor 
any  member  thereof  had  any  power  or  au- 
thority to  punish  him  as  for  a  contempt,  and 
that  hla  commitment  was  illegal  and  void  and 
that  he  should  be  discharged. 

[1]  The  Jurisdiction  of  the  committee  under 
the  Joint  resolution  is  not  rested  alone  In  In- 
herent powers  of  the  legislature,  or  of  one  of 
its  committees  in  the  premises.  Section  7, 
chapter  12,  provides:  "When  the  senate  or 
house  of  delegates,  or  a  committee  of  ^ther 
hoose,  authorized  to  examine  witnesses,  or  to 
send  for  persons  and  papers,  shall  order 
the  attendance  of  any  witness,  or  the  produc- 
tion of  any  paper  as  evldoice,  a  summons 
shall  be  Issued  accordingly,  signed  by  the 
presiding  oflScer  or  derk  of  such  house,  or  the 
cbairman  of  said  committee^  directed  to  the 


sheriff  or  other  proper  offlicer  of  any  county, 
or  to  the  sergeant-at-armis  of  such  house,  or 
any  person  deputed  by  him.  And  when  serv- 
ed, obedience  thereto  may  be  enforced,  by 
attachment,  flue  or  imprisonment,  at  the 
discretion  of  the  house  which  appointed  the 
committee ;  and  if  the  committee  be  author- 
ized to  sit  during  the  recess  of  the  legisla- 
ture or  the  recess  of  the  house  which  ap- 
pointed the  committee,  then  obedience  to  the 
summons  may  be  enforced  by  said  committee 
as  aforesaid.  And  when  a  committee  is  ap- 
pointed by  each  house  under  any  Joint  or 
concurrent  resolution,  and  directed  to  sit 
Jointly,  with  authority  to  examine  witnesses 
or  send  for  [}er8ons  and  papers,  the  summons 
aforesaid  may  be  signed  by  the  chairman  of 
the  committee  on  the  part  of  the  senate  or 
the  chairman  of  the  committee  on  the  part 
of  the  house  of  delegates;  and  obedience 
thereto  may  be  enforced  as  aforesaid  by  the 
house  which  appointed  the  committee,  which 
directed  the  summons  to  be  Issued ;  and  if 
such  committees  be  authorized  to  sit  during 
the  recess  of  the  legislature,  then  obedience 
to  the  summons  aforesaid  may  be  enforced  as 
aforesaid  by  the  committee  which  directed 
the  summons  to  be  issued."  According  to 
the  return,  the  summons,  order  of  arrest  and 
commitment  were  the  result  of  the  unani- 
mous action  of  the  Joint  committee,  or  of 
both  committees  sitting  together,  but  the 
summons  and  order  of  arrest  and  commitment 
were  signed  only  by  Oliver  S.  Marshall, 
chairman,  who  by  general  parliamentary 
practices,  being  the  first  named,  was  chair^ 
man  of  tiie  Senate  committee,  or  the  Soiate 
branch  of  the  Joint  committee. 

We  think  the  summons  and.  order  of  ar- 
rest, so  directed  and  executed,  were  valid 
exercises  by  the  senate  committee  of  the 
power  given  by  the  statute  to  enforce  obe- 
dience to  its  summons,  for  though  Joint  it 
was  also  several,  and  obedience  might  have 
been  enforced  by  either  committee.  So  much 
for  the  regularity  of  the  proceedings  Our 
conclusion,  therefore,  is  that  If  the  matter  of 
Inquiry  was  lawful,  there  was  no  want  of 
power  in  the  Senate  committee,  as  a  means 
of  enforcing  obedience  to  its  writ,  to  arrest 
and  restrain  the  petitioner  as  was  done,  and 
to  punish  him  by  attachment  and  imprison- 
ment for  his  disobedience,  and  that  first  and 
fourth  points  relied  on  must  be  overruled. 

[2]  The  second  ground,  namely,  want  of 
authority  to  require  petitioner  to  respond  to 
the  questions  propounded  to  him,  presents  a 
different  question.  If  the  subject  of  investi- 
gation covered  by  the  Joint  resolution  was 
within  the  range  of  legitimate  l^slatlve  In- 
quiry, and  the  questions  were  i>ertlnent 
thereto,  and  not  calling  for  privileged  mat- 
ter, the  authorities  generally  agree,  that  d- 
ther  house,  if  authorized,  or  a  committee  of 
either  house,  though  sitting  in  recess,  may 
summon  witnesses,  and  compel  obedience 
thereto;  People  v.  Keeler,  99  N.  T.  463,  2 
N.  S.  616,  GSt  Am.  Bep.         Ellbonm  t. 
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Thompson,  103  TT.  8.  168,  26  L.  Ed  877; 
In  re  Chapman,  166  U.  S.  661,  17  Snp.  Ct 
677,  41  L.  Ed.  1154;  In  re  Falvey,  7  Wis. 
690;  In  re  Gnnn,  60  Kan.  165,  32  Pac  470, 
918,  19  L.  B.  A.  Q19;  Ex  parte  Lawrence, 
116  Cal.  298,  48  Pac.  124 ;  People  v.  Learned, 

6  Hun  (N.  T.)  626;  Ex  parte  ParkCT,  74  8. 
O.  466,  55  S.  E.  122,  114  Am.  St  Bep.  1011, 

7  Ann.  Cas.  874,  and  dlssrattng  opinion  In 
In  re  Davis,  58  Kan.  368.  49  Pac.  160.  and 
cases  cited  and  reviewed.  In  KlltMurn  v. 
Thompson,  discharge  was  ordered,  on  the 
ground  that  the  sabject  of  the  Inquiry  was 
not  within  the  range  of  legitimate  legislative 
investigation.  Whether.  If  otherwise,  obe- 
dience to  its  process  could  be  enforced  as  at- 
tempted, was  reserved  and  not  decided.  In 
In  re  Chapman,  the  writ  was  denied.  In 
that  case  the  resolution  directed  the  commit- 
tee to  Inqatre  "whether  any  Senator  has 
been,  or  is,  speculating  In  what  are  known  as 
sugar  stocks  during  the  consideration  of  the 
tariff  bill  now  before  the  Senate."  The 
Court,  by  Chief  Justice  Fuller,  166  U.  S.  at 
page  669,  17  Snp.  Ct  at  page  680,  41  h.  Ed. 
1154,  says:  "What  the  Senate  might  or 
ndght  not  do  upon  Qie  facta  when  ascer- 
tained, we  cannot  say,  nor  are  m  called  up- 
on to  Inquire  wheUier  sncb  v^itores  might 
be  defensible,  aa  contended  In  argument,  but 
It  la  plain  tbat  negative  answers  would  have 
<deared  tbat  body  of  what  the  Senate  re- 
garded as '  offensive  impntationa,  while  af- 
firmative anawera  might  have  led  to  further 
action  on  the  part  of  the  Senate  within  ita 
constitutional  powers."  Tbat  the  resolution 
of  the  Senate  did  not  specify  the  purpose  of 
the  investlgatLon  waa  regarded  immaterial, 
the  subject  of  investlgatioii  being  clearly 
within  the  constitutional  powers  of  the  Sen- 
ate. 

In  the  face  of  these  authorities  it  is  hardly 
necessary  to  inquire  whether  the  subject  of 
Inquiry  directed  by  the  joint  resolution  was 
proper  matter  of  legislative  probe.  That 
subject  at  once  su^ests,  expulsion  of  Its 
members.  If  found  to  be  bribe  takers,  and 
farther  legislation  on  the  subject  of  punish- 
ing the  crime,  clearly  within  the  powers  of 
the  legislature  numerated  in  the  Constitu- 
tion. 

[S]  But  It  is  insisted  that  though  either 
house  may  punish  a  contumacious  witness 
for  disobedience  to  Its  process,  or  the  process 
of  one  of  its  committees,  no  such  power  could 
by  statute  or  resolution  be  devolved  on  one 
of  the  committees.  The  diligence  of  counsel 
and  the  Investigation  of  the  court  have  foil- 
ed to  find  any  case  affirming  the  proposition, 
other  than  In  re  Davis,  68  Kan.  368.  49  Pac. 
160.  Denying  It  are  People  v.  I/earned,  6 
Hun  (N.  T.)  626,  Ex  parte  Parker.  74  S.  C. 
466,  66  S.  B.  122,  114  Am.  St  Bep.  1011,  7 
Ann.  Cas.  874,  and  the  diaaentlng  opinion  in 
In  re  Davis. 

To  deny  the  power  of  the  committee  to  en- 


force obedience  to  Its  process  In  tbe  manner 
provided  by  the  statute,  we  would  have  to 
hold  the  act  unconstitutional.  To  so  hold 
the  act  would  have  to  be  clearly  violative 
of  some  constitutional  guarantee.  There  Is 
surely  nothing  In  our  constitution  expressly 
prohibiting  such  delation  of  power.  Tbe 
act  Involved  In  People  v.  Learned,  supra, 
was  held  not  In  conflict  with  the  constitu- 
tional provision  declaring  that  no  person 
shall  be  deprived  of  life  or  liberty  or  proiv 
erty  without  due  process  of  law.  The  con- 
clusion we  reach,  tbat  the  act  is  valid,  and 
tbe  action  of  the  committee  authoritatlTe, 
though  not  directly  decided,  we  think  sup- 
ported by  the  reasoning  and  some  of  the 
authorities  dted  in  Ex  parte  Caldwell.  61 
W.  Va.  49,  66  S.  E.  910,  10  I*  B.  A.  (N.  S.) 
172, 11  Ann.  Cas.  646. 

[4]  Lastly,  as  to  the  question  of  privilege 
relied  on.  The  privilege  invoked  is  not  a 
personal  privilege  of  the  witness,  but  the 
supposed  right  or  privilege  (HE  the  prosecut- 
ing attorney,  because  of  the  drcumstancea 
under  which  witness  obtained  his  informa- 
tion. Witness  asks  no  personal  protection. 
Tbe  prosecuting  attorn^  objects  tbat  his 
evidence  would  disclose  the  information  to 
the  committee  In  advance  of  a  trial  of  the 
accused  members  on  indictments  found,  and 
that  the  Jurisdiction  of  the  criminal  court 
is  ezclnedve  of  any  other  authority  to  try  and 
punish  the  offending  members  of  the  legis- 
lature. Tlie  rule  respecting  state  secrets  Is 
also  appealed  to.  We  do  not  think  that  rule 
has  any  application  to  the  case  hen.  While 
there  are  Instances  In  which  public  offlcers, 
on  grounds  of  public  poUcy,  may  not  be  com- 
piled to  dis<doBe  Information  obtained  in 
the  course  of  their  employment  such  as 
revenue  offlcers  and  tlie  like,  no  principle  of 
public  policy  Is  lnv(dved  here  as  between  wit- 
ness and  tlie  state  or  the  stated  officer. 
There  Is  no  public  policy  of  Buttressing 
knowledge  or  information  of  the  guUt  or  in- 
nocence of  persons  accused  of  crime,  no  mat- 
ter how  obtained,  particularly  where  that 
knowle^e  or  Information  is  soui^t  by  a 
legislative  committee,  in  the  lawful  pursuit 
tfaereol  There  may  be  Instances  where  the 
mouth  of  a  prosecutor  could  be  dosed  by 
a  citizen  consulting  and  giving  him  Informa- 
tion, for  the  pnrpme  of  getting  bis  advice  on 
the  propriety  of  some  proposed  or  contem- 
plated criminal  proceeding.  There  the  re- 
lationship of  attorney  and  client  might  be  es- 
tablished, and  the  Information  become  privi- 
leged, cutting  off  the  prosecuting  officer  from 
disclosing  the  information  so  acquired.  But 
no  such  relationship  of  attorney  and  client 
existed  between  witness  and  prosecutor  in 
this  case.  We  think  the  point  Is  without  sub- 
stantial merit 

For  the  reasons  stated,  the  writ  was  prop- 
erly denied,  and  the  petitioner  r^tfull^  re- 
manded to  the  costod^  of  the  defendant 
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OAVENAUGH  t.  JABMAN. 

(Sapr«me  Court  of  North  Carolina.    Oct  29, 
1913.) 

1.  Appkai.  ahd  Ebbob  (5  959*>-MATrEBe  or 
DiscBETiON— Motion  to  Auend — Dbniai.. 
Denial  of  a  motion  to  amend  a  complaint, 

in  the  exercise  of  the  trial  court's  discretion, 

will  not  be  reviewed. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Enor,  Cent  Dig.  H  3826-3831;  Dea  Dig.  | 

S.  JuDouEHT  (I  720*)— Goirci.TnnTsnEa8~Ea- 

A  deficiency  judgment  having  been  render- 
ed against  plaintiff  in  foreclosure,  he  conveyed 
certiun  other  land  to  his  scm-ln-law,  who  on  the 
same  day  eonrejed  the  nine  to  pluntifTs  wife. 
Execution  waa  levied  on  the  land,  and  a  home- 
stead allotted  thereunder,  to  which  exceptions 
were  filed  and  a  judiEment  rendered,  holding  that 
plaintiff  was  not  entitled  to  homestead  and  di> 
recti ng  the  sale  of  the  land.  Held,  that  such 
judgment  constituted  an  estoi>pel  precluding 
plaintiff  from  thereafter  maintaining  an  action 
tu  recover  the  land  as  homestead. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  i  1261 ;  Dec  Dig.  |  720.*J 

8.  TBDBTfl  (1  366*)— Pabol  TBUOT— EfWOJUlB- 
MENI— FaBTIES. 

Where  plaintiff  against  whom  a  deficiency 
judgment  in  foreclosure  was  rendered  conveyed 
land  to  his  son-in-law,  who  immediately  convey- 
ed the  same  to  plaintifTs  wife,  and  the  land  was 
tliereafter  sold  da  execntiw  baaed  on  the  Judg- 
ment plaintiff  could  not  establish  a  parol  trust 
in  the  land  for  his  own  benefit  as  against  the 

£rantee  in  his  deed,  and  his  wife  and  children, 
i  a  suit  to  -wiaab  they  were  not  parties. 
[Ed.  Note.— For  other  cases,  see  Truata,  Cent 
Dig.  SS  674-583;  Dec  Dig.  {  366.*] 

4.  Fleadinq  (I  218*)— Dkicubkeb— JoDOiBirr. 

Where,  in  a  suit  to  enforce  a  constructive 
trust  in  certain  land,  the  complaint  was  held  in- 
sufficient on  demurrer,  and  no  answer  was  filed 
by  defendant  or  an;  facts  admitted,  the  judg- 
ment should  have  merely  determined  that  the 
complaint  did  not  state  a  cause  of  action,  and  it 
was  improper  to  include  an  adjudication  of  title 
to  the  land  in  controversy  and  an  order  for  a 
writ  of  possession  and  for  damages. 

[Ed.  Note.~For  other  cases,  see  Pleading, 
Cent  Dig.  H  649-666;  Dec  Dig.  |  218.*1 

Appeal  from  Superior  Court,  Onalow 
County;  Connor,  Judge. 

Snlt  by  3.  E.  Cavenaugh  against  H.  A.  Jar- 
man.  Jadgmeit  for  defendant^  and  plalntlfC 
appcttla.    Modified  and  affirmed. 

The  only  parties  to  thia  action  are  J.  E. 
Caveoaagh,  the  plaintiff,  and  H.  A.  Jarman, 
the  defendant  The  complaint  alleges,  in 
substance,  that  in  1905  the  plaintiff  and  his 
wife  executed  a  mortgage  to  one  Mills,  con- 
veying certain  lands,  to  secure  a  debt;  that 
upon  default  in  the  payment  of  the  debt  an 
action  was  instituted  against  the  plaintiff 
and  his  wife  In  the  superior  court  of  On- 
slow county,  in  which  a  decree  was  rendered 
at  July  term,  1908,  adjudging  the  amount 
due,  and  condemning  the  land  to  be  sold  to 
pay  the  same;  that  the  land  was  sold  un- 
der the  decree  and  the  proceeds  applied  to 
the  Judgment,  leaving  a  balance  of  $882.02 


due  thereon;  that  after  said  jodgmept  was 
docketed  the  plaintiff  conveyed  another  tract 
of  land  of  25  acres,  which  belonged  to  him, 
to  his  son-in-law,  and  on  the  same  day  the 
son-in-law  conveyed  the  land  to  the  wife 
of  the  plaintiff;  that  execution  Issued  on 
the  Judgm^  of  1908  to  coUect  the  balance 
due  thereon  and  was  levied  on  the  said  25 
acres;  that  a  lutnusteikl  waa  allotted  under 
said  execution,  and  exceptions  thereto  were 
filed,  which  were  passed  on  at  April  term. 
1912,  and  a  Judgment  was  then  rendered 
substantially  holding  that  the  plaintUF  was 
not  entitled  to  a  homestead  and  directing 
the  land  to  be  sold;  that  said  land  was  sold 
under  execution  on  the  1st  day  of  July,  1912, 
and  the  defendant  beeune  the  purchaser  at 
the  price  of  $530,  and  took  a  deed  therefor ; 
that  protest  was  made  against  the  sale,  upon 
the  ground  that  It  bad  not  been  properly 
advertised,  and  was  not  being  offered  for 
sale  at  the  hovr  allowed  by  law.  There  was 
also  allegation  that  the  plaintiff  was  an  Ig- 
norant man,  and  that  the  deed  to  his  son-in- 
law  and  from  him  to  the  wife  were  executed 
in  good  foltb  and  under  advice  that  this  was 
the  best  way  to  secure  a  homestead,  and 
that  the  price  paid  by  the  defendant  was  in- 
adequate. The  defendant  demurred  to  the 
complaint,  upon  the  ground  that  It  failed 
to  state  a  cause  of  action  in  any  one,  and 
also  that  it  showed  no  title  or  interest  in 
the  plaintiff.  The  demurrer  waa  sustained, 
and  the  plaintiff  excepted.  The  plaintiff 
then  moved  the  court  to  allow  him  to  amend 
the  complaint  by  alleging,  in  substance,  spe- 
cifically that  the  plaintiff  made  the  convey- 
ance of  the  tract  of  land  mentioned  in  the 
complaint  under  which  his  wife  obtained 
the  deed  therein  mentioned,  being  ignorant 
of  the  true  manner  of  securing  to  himself, 
bis  wife  and  children,  their  homestead 
rights,  and  that  the  true  purpose  and  intent 
of  the  transaction  was  that  the  said  proper^ 
ty  should  be  held  in  trust  for  the  purposes! 
of  securing  to  the  said  plaintiff,  his  wife 
and  children,  the  homestead  allowed  by  the 
Constitution  of  North  Carolina;  that  there 
was  no  Intent  to  defraud  any  creditors  in 
so  doing,  but  that  the  plaintiff,  through  Ig- 
norance and  advice  of  others,  honestly,,  be- 
lieved that  this  was  the  proper  way  to  ob- 
tain his  homestead  rights  for  the  benefit  of 
his  wife  and  children,  and  such  was  the  ex- 
pressed trust  attached  to  the  said  deeds 
therein  mentioned.  The,  .court  declined  to 
permit  the  plaintiff  to  amend  the  complaint 
as  above,  holding  also  as  a  matter  of  law 
that  such  amendment  was  immaterial  and 
could  not  affect  the  result  of  the  action.  To 
the  court's  declining  to  allow  such  amend* 
ments  and  to  its  ruling  the  plaintiff  except- 
ed. The  Judgment  also  contains  an  adjudl- 
eation  of  title,  an  order  for  a  writ  of  pos- 
session against  the  plaintiff,  and  for  an 
assessment  of  damages  f^lnst  the  plaln- 
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tiff  and  the  surety  on  his  bood.  The  plaln- 
tUE  excepted  and  appealed. 

G.  V.  Cowiwr,  of  Kingston,  and  Duffy  & 
Koonce,  of  JacksonTllle,  for  appellant  Mc- 
Lean, Varser  &  McLean,  of  Lomberton,  and 
Frank  Tboiaj^on,  of  JaduoDTiU^  for  ap- 
pellee. 

PER  CUBIAM.  [1]  The  ruling  of  his 
honor  on  the  motion  to  amend  seems  to  hare 
been  in  exercise  of  his  discretion,  and  would 
not  be  reviewable,  but  we  concur  In  the 
opinion  that  If  ,  the  amendment  had  been 
allowed,  the  complaint,  as  amended,  would 
not  have  stated  a  cause  of  action. 

[I,  3]  The  facts  are  not  clearly  stated,  but 
as  they  appear  the  Judgment  of  1912  would 
be  an  estoppel,  and  If  there  was  no  estoppel, 
the  plaintiff  could  not  establish  a  parol  trust 
in  his  own  favor  against  the  grantee  In  Us 
deed,  under  Oaylord  t.  Oaylord,  160  N.  O. 
222,  63  S.  E.  1028,  and  Ms  wife  and  children, 
alleged  to  be  the  other  beneficiaries  of  the 
trust,  are  not  parties. 

[4]  The  exceptions  to  the  form  of  the 
Judgment  are  well  taken.  No  answer  has 
been  filed  by  the  defendant,  and  no  facts 
are  admitted,  and  the  Judgment  upon  the  de- 
murrer should  do  no  more  than  adjudicate 
that  the  complaint  does  not  state  a  cause 
of  action,  and  that  the  plaintiff  has  no 
rig^t  to  su& 

It  also  appears  tltat  the  bond  of  tiie  plain- 
tiff does  not  purport  to  cover  anything  ex- 
cept costs. 

The  Judgment  will  therefore  be  modified 
to  tbe  effect  that  tb»  demurrer  be  sustained, 
the  action  be  dismissed,  and  that  the  defend- 
ant recover  of  the  plaintiff  and  hla  surety 
his  costs. 

Modified  and  afflnned. 


STATE  V.  LUCAS. 

(Supreme  Court  of  North  Carolina.   Oct  29, 

1913.) 

1.  Homicide  (|  118*)  —  Sbu-Dkfensk  — K«- 
trbat  to  the  wall. 

Where  an  unprovoked  sMSult  with  intent 
to  kill  is  made  upon  a  person,  he  may  stand 
his  ground  and,  if  necesaary,  kin  his  asasilant, 
although.  If  the  assault  were  not  with  intent 
to  kill,  he  would  be  required  to  retreat  to  the 
wall  before  taldag  life  in  self-defense. 

[Ed.  Note.— For  other  case^  see  Homidde, 
Cent  Dig.  U  168-171;  Dec.  Dig.  {  118.«] 

2.  HOHICIDI  (S  118*)  — SxLT-DiraNBE  — tln- 
PBovoKED  Assault. 

The  role  requiring  one  to  qoit  the  fight 
before  he  can  maintain  self-defense  applies  only 
where  the  person  who  sl^s  another  proroked 
tiie  dispute  or  entered  Into  It  nnlawftuly. 

[Bd.  Note. — For  other  cases,  see  Homidde, 
Cent.  IMg.  H  18&-1T1:  Dec  Dig.  »  lia*] 

S.  HouiciDS  (I  300*)  —  Habulibs  Ebbob  — 

IRBTBUOTIOBB  —  CCBB  BT  OTBSB  InBTBOO- 
TIOKS. 

Error  in  an  Instruction  wUch  reaulred  the 
defendant  to  prove  that  be  was  wtthont  fault 


in  entering  Into  the  diAcuIly  which  resulted 
in  a  homidde  and  to  show  that  he  quit  the  fight 
and  went  as  far  as  be  could  with  safety  re- 
quires a  reversal  of  the  conviction  where  it 
was  the  only  instrnetion  whidi  attempted  to 
lay  down  the  rules  of  s^-defense  for  the  jury, 
although  another  Instrnetion  had  referred  to  it 
in  general  terms. 

[Ed.  Note.— For  otiier  cases,  see  Homidde, 
Cent.  Dig.  U  014,  8ie-«20,  622-030;  Dec  Dig- 
8  300.*1 

Appeal  from  Superior  Conrt,  Cnmbaland 
County;  Fergnwm,  Judge. 

Theodore  Lucas  was  convicted  of  mnnler 
in  tiie  second  degree,  and  he  appeals.  Re- 
versed, and  new  trial  ordered. 

Indictment  for  murder,  tried  before  bis 
honor,  G.  S.  Ferguson,  Judge,  and  a  jury  at 
May  term,  1013,  of  the  superior  court  of 
Cumberlsnd  county.  On  the  trial  below  It 
was  proved  that  on  March  15,  1912,  In  Cum- 
berland county,  the  prisoner,  Theodore  Ln- 
cas,  shot  the  deceased,  Gilbert  McDougal, 
with  a  pistol,  inflicting  wounds  from  which 
he  shortly  died. 

There  was  evidence  on  part  of  the  state 
tending  to  show  that  at  the  time  there  was 
altercation  between  the  prisoner  and  deceas- 
ed, when  the  latter  w&a  aeea  to  put  his  hand 
on  the  prisoner's  shoulder,  when  the  latter 
drew  his  weapon  and  fired  the  shots  which 
resulted  fatally,  and  there  was  no  adequate 
provocation  or  legal  excuse  for  the  homicide 
on  the  part  of  the  defense.  The  prisoner,  a 
witness  in  bis  own  behalf,  testified  In  part  as 
follows:  "I  am  the  defendant  In  this  action. 
I  shot  Gilbert  McDougal.  When  I  shot  blm, 
he  came  up  to  me,  he  did,  and  asked  me 
what  was  that  about  me  sending  for  him 
not  to  come  up  there.  He  was  a  married  man 
and  I  had  done  discussed  the  matter,  and 
said  they  Just  couldn't  be  together  so  much 
and  I  was  the  same  as  her  brother.  He 
made  threats  that  be  was  going  to  get 
drunk  and  what  he  was  going  to  do  to  me. 
When  I  shot  him  he  was  maldng  towards 
me  with  .a  knife.  He  caught  my  arm.  I 
was  trying  to  keep  him  from  striking  me  and 
was  running  backwards,  and  the  first  time 
I  shot  him  I  shot  myself  through  the  arm. 
He  strudc  at  me  and  caught  and  pulled  me 
tbis  way  and  I  shot  myself  through  the 
arm.  He  run  me  10  or  16  steps  after  he 
was  shot  three  times,  and  the  last  oae  he 
said:  *Ton  damn  son  of  a  Utdi,  yon  better 
run.  If  I  get  you  I  will  kUl  yon.' "  There 
was  other  testimony  from  eyewttnessea  of 
the  occurrence,  tendhig  to  loinwrt  this  state- 
ment and  tending  to  show  that  the  homl<dde 
was  committed  by  the  prlnacmer  in  bia  nec- 
essary self-defense.  Tben  was  evidence  also 
to  the  effect  that  a  kiyfe  was  found  near 
the  deceased  when  be  fell ;  one  witness  say- 
ing when  so  finmd  it  was  shot  and  another 
that  it  was  open. 

The  court  beii^  of  opinion  that  there  was 
no  evidmce  to  Jnstitf  a  oonvlctton  of  mnrder 
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in  tbe  first  degree,  the  case  was  submitted 
on  murder  In  the  second  degree,  manslangh- 
ter,  or  excusable  homicide.  There  was  rer- 
dlct  guilty  of  murder  In  second  degree. 
Judgment;  and  prisoner  excepted  and  ap- 
pealed. 

Shaw  &  HacLeant  of  Fayettevllle.  tor  ap- 
pellant The  Attorney  Gteneral  and  T.  H. 
Calvert;  Asst  Atty.  Gen^  tor  tlie  State. 

HOKE^  J.  (after  stating  the  facte  as 
atM>T«).  After  (^ai^ing  the  jury  correctly  as 
to  murder  in  the  second  degree  and  man- 
slaughter, tbe  court  below.  In  reference  to 
the  laisoner's  claim  of  self-defense,  stated 
the  rule  as  follows:  "But  if  you  are  satisfied 
tie  was  without  fault  at  the  time,  that  he  did 
not  enter  into  the  quarr^  willingly,  that  he 
did  not  enter  into  tbe  fight  maliciously,  but 
that  having  entered  into  the  fight  he  quit 
It  and  went  as  far  as  he  could  with  safety 
and  was  followed  by  the  deceased  and  then 
pushed  to  the  wall  and  shot  and  killed  the 
deceased,  then  he  would  be  acting  in  self- 
defense"— And  to  this  the  prisoner  duly 
excepted. 

[1J  It  Is  held  for  law  in  this  state  that, 
when  an  unprovoked  and  murderous  as- 
sault is  made  on  a  citizen,  he  is  not  re- 
quired to  retreat  but  may  stand  his  ground 
and  take  the  life  of  the  assailant  if  it  Is 
necessary  to  do  so  to  save  himself  from 
death  or  great  bodily  harm.  State  t.  Hough, 
138  N.  G.  663,  60  S.  E.  709;  State  v.  Blev- 
1ns,  138  N.  C.  668,  SO  S.  E.  763;  State  t. 
Dixon,  75  N.  O.  275. 

In  the  Hough  Case,  the  doctrine  is  stated  as 
follows:  "If  an  assault  be  committed  under 
such  circumstances  as  to  naturally  induce 
the  defendant  to  believe  that  the  deceased 
was  capable  of  doing  him  great  bodily  harm, 
and  Intended  to  do  it,  then  the  law  will 
excuse  the  killing,  because  any  man  who  is 
not  himself  legally  in  fault  has  the  right  to 
save  his  own  life  or  to  prevent  enormous 
bodily  harm  to  hlmselC  (4)  There  Is  a  dis- 
tinction between  an  assault  with  felonious  in- 
tent and  assault  without  felonious  Intent;  In 
the  former  a  person  attacked  is  under  no  ob- 
ligation to  flee  bat  may  stand  his  ground  and 
kill  his  adversary,  if  need  be;  In  the  latter 
he  may  not  Stand  his  ground  and  kill  hts  ad- 
versary, If  there  la  any  way  ot  escape  open 
to  him." 

In  the  Blevins  Case,  si>eaklng  to  the  posi- 
tion the  court  said :  "It  has  been  established 
in  this  state  by  sewal  well-considered  deci- 
sions that  where  a  man  is  without  fault,  and 
a  murderous  assault  is  made  upon  hiiu,  an 
assault  with  intent  to  kill,  he  Is  not  required 
to  retreat  but  may  stand  his  ground,  and  if 
he  kill  bis  assailant,  and  it  Is  necessary  to 
do  80  In  order  to  save  his  own  life  or  pro- 
tect his  person  from  great  bodily  harm,  it 
Is  excusable  homicide  and  will  be  so  held 
(State  T.  Harris.  46  N.  O.  lAO;  Stete  t. 
Dlzon.  7S  N.  a  27S;  State  t.  Hough,  188 


N.  O.  663  [60  S.  E.  709]);  this  necessity, 
real  or  apparent,  to  be  detwmlued  by  Uie 
Jury  on  the  facts  as  they  reasonably  ap- 
peared to  him.  True,  as  said  In  one  or 
two  of  the  decisions,  this  Is  a  doctrine  of 
rare  and  dangerous  application.  To  have 
the  benefit  of  it,  the  assaulted  party  must 
show  that  be  Is  free  from  blame  in  the 
matter ;  that  the  assault  upon  him  was  with 
felonious  purpose ;  and  that  be  took  life  only 
when  It  was  necessary  to  protect  himself.  It 
Is  otherwise  in  ordinary  assaults,  even  with 
deadly  weapons.  In  such  case  a  man  Is  re- 
quired to  withdraw  If  he  can  do  so  and  to 
retreat  as  tor  as  consistent  with  his  own 
safety.  State  t.  Kennedy,  91  M.  G.  572.  In 
either  case  be  can  only  kill  from  necessity. 
But  In  the  one  he  can  have  that  necessity 
determined  In  view  of  the  toct  tiiat  be  has  a 
ri^t  to  stand  his  ground;  in  the  other  be 
must  show  aa  one  feature  o£  the  necessity 
that  he  has  retreated  to  the  walL" 

It  will  be  noted  from  Oiese  dtatlona,  and 
they  are  in  accord  with  the  doctrine  pre- 
vailing here,  that  when  one  Is  subjected  to  an 
unprovoked  assault,  felonious  br  otherwise, 
he  is  not  always  required  to  quit  the  combat 
In  order  to  maintain  tbe  position  of  s^- 
defrase.  As  we  have  seen,  if  the  assault  1b 
unprovoked  and  with  intent  to  kill,  the  per- 
son may  stand  his  ground,  and  If  an  ordinary 
assault  he  must  retreat  to  the  wall ;  that  Is. 
withdraw  as  far  as  safety  permits. 

[2]  This  principle  of  requiring  one  to  quit 
the  fight  In  order  to  maintain  self-defense 
obtains  only  when  the  iKrson  who  slays  an- 
other has  provoked  the  dispute  or  entered 
into  It  unlawfully. 

In  the  first  part  of  this  excerpt,  therefore, 
the  court  was  correct  in  holding  that,  in  or- 
der to  establish  self-defense,  the  prisoner 
must  be  without  legal  fault  in  entering  upon 
the  difficulty;  but  having  said  this  and  on 
the  facts  in  evidence  be  committed  error  in 
imposing  on  the  prisoner,  as  he  did,  the  fur- 
ther burden  of  showing  he  "quit  the  fight," 
went  as  far  as  he  could  with  safety,  and  was 
followed  by  deceased,  and  then,  being  pushed 
to  the  wall,  he  then  shot  and  killed  the  de- 
ceased. 

[3]  It  is  ui^ed  for  the  state  that,  while 
this  direction,  when  standing  alone,  may  be 
subject  of  criticism,  it  should  not  be  held  for 
reversible  error  because  in  the  charge  as  a 
whole  the  position  of  self-defense  has  been 
tolrly  presented.  We  are  fully  mindful  of 
this  wholesome  rule  for  construing  a  Judge's 
charge,  which  has  been  approved  In  several 
of  our  recent  decisions,  but  are  not  at  liberty 
to  adopt  the  suggestion  of  the  learned  coun- 
sel in  the  present  Instance.  While  his  honor 
In  a  former  part  of  tbe  charge  made  one  ref- 
er^ce  in  general  terms  to  the  doctrine  of 
self-defense  as  bdng  a  killing  from  necessity, 
it  is  in  this  present  portion  that  he  lays  down 
the  rule  on  the  subject  for  the  Jury's  guid- 
ance and  it  l8  the  only  place  he  intuds  w 
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professes  to  do  It  There  is  nothing  in  any 
tither  portion  of  the  charge  that  corrects  or 
tends  to  correct  or  qualify  the  rule  as  stat- 
ed, aod  in  onr  opinion  it  amounts  to  reversi- 
ble error,  entitling  the  prisoner  to  a  new 
trial.  It  is  so  ordered. 
New  trial. 


KISTlJBB  T.  SOUTHEBN  BT.  CO. 

(Snpreme  Cunrt  of  North  Candtna.   Oct  29, 
1918.) 

Appeal  and  ^bob  (}  781*)  —  Dismissal  or 

APPEAL— OboUNDS—GoLLUSIVB  ACTION. 
The  Supreme  Court  will  not  attempt  to 
construe  Laws  1907,  c.  24,  §  3,  and  the  act  of 
ConsresB  ratified  March  3,  1913  (Act  March  3, 
1913,  c  117,  37  Stat.  732),  as  to  transporU- 
tion  of  intoxicating  liquor,  without  the  benefit 
of  a  full  anument  by  opposing  counsel  in  a 
case  in  whiu  there  is  a  real  controversy,  and 
irill  therefore  dismiss  an  appeal  from  a  judg- 
ment in  an  action  brought  to  obtain  a  construc- 
tion of  such  act  where  it  is  apparent  that  both 
parties  are  interested  on  the  same  side  of  the 
case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  {|  63-80,  Sm;  Dec  Dig.  f 
78L*1 

Appeal  from  Superior  Court,  Burke  Coun- 
ty ;  Ctine,  Judge. 

Action  by  A.  M.  Kistler  a^lnst  the  South- 
em  Railway  Company.  From  a  Judgment 
for  the  plaintiff  upon  an  agreed  statement 
of  facts,  the  defendant  appeals.  Appeal  dis- 
missed. 

This  is  an  action  to  recover  one  barrel  of 
beer,  consigned  to  the  plaintiff,  and  heard 
upon  en  agreed  statement  of  facts.  There 
was  Judgment  in  faror  of  the  plaintiff,  and 
the  defendant  excepted  and  appealed. 

8.  J.  Ervitt,  of  Morganton,  fbr  appellant 
W.  A.  Self,  of  Hickory,  for  appellee. 

FEB  CTJBIAM.  This  1b  a  proceeding  to 
obtain  a  determination  of  the  question 
whether  the  defendant  can  legally  trans- 
port a  barrel  of  tieer  from  a  point  beyond  the 
state  to  Morgantown,  N.  C,  and  there  deliv- 
er It  to  the  plaintiff.  The  plaintiff  flies  a 
brief  contending  that  diapter  24,  i  3,  Laws 
1907,  forbidding  such  act,  and  the  act  of 
Congress  ratified  March  S.  lOlS  (37  Stat  73l'. 
c.  117),  cannot  deprive  him  of  the  right  to 
receive  such  consignment  The  defendant  In 
bis  brief  avers  that  he  is  ready  to  obey  the 
law  if  he  knows  what  it  is  and  files  a  brief 
in  accordance  with  the  contention  of  the 
plaintiff.  It  is  apparent  that  both  parties 
are  Interested  on  the  same  side  and  that 
this  is  really  a  proceeding  to  ask  the  ad- 
vice or  opinion  of  the  court  on  practically  a 
"moot  case,"  though  there  la  no  doubt  as  to 
the  facts.  There  was  no  stay  of  execution, 
and  the  beer  was  doubtless  delivered  and 
long  since  consumed. 

In  Parker  v.  Bank,  1^  N.  a  255.  67  S.  E. 
492,  this  court  held  that  the  object  of  the 


suit  was  evidently  to  procure  a  cftnstraction 
of  section  4,  c.  150,  Laws  1909,  and  that  It  was 
instituted  solely  for  the  purpose  of  obtaining 
the  opinion  of  the  court,  and  dismissed  the 
action.  That  case  referred  to  Blake  r.  As- 
kew, 76  N.  C.  327,  in  which  It  was  attempted 
in  a  similar  way  to  obtain  the  opinion  of  the 
court  as  to  the  validity  of  the  special  tax 
bonds  and  where  the  same  action  was  taken. 
In  this  case  it  would  be  necessary  to  con- 
strue the  above  statutes  of  the  state  and 
of  the  United  States,  and  we  are  not  willing 
to  pass  upon  a  question  of  such  Importance 
without  the  benefit  of  a  bona  fide  controver- 
sy and  full  argument  by  oppo^ng  counsel. 
The  court  has  refused  to  entertain  controver- 
sy submitted  to  obtain  the  opinion  of  the 
court  upon  the  administration  of  the  public 
school  system  (Board  of  Education  v.  Kenan, 
112  N.  C.  567,  17  S.  E  485)  or  to  advise  a 
sheriff  as  to  the  application  ot  moneys  (Milll- 
kan  T.  Fox,  84  N.  a  107;  Bates  t.  lilly,  05 
N.  C.  232). 

We  must  therefore  eatxr  an  order:  Appeal 
dismissed. 


OUTLAW  T.  OBAT. 

(Snpreme  Court  of  North  CaroIiDa.    Oct  22, 
1913J 

1.  Mines  and  Minebals  (|  65*)— Convet- 

ANCB— CONSTBtfCnON . 

An  indenture  under  seal  granting  on  a  stat- 
ed consideration  all  of  the  marl  and  fossil  de- 
posits under  the  grantor's  land,  to  the  grantee, 
nis  heirs  and  assigns,  together  witii  the  ri{;lit  to 
enter  and  remove  the  same,  la  a  conveyance  in 
fee,  and  is  not  a  mere  temporary  license  revoca- 
ble at  the  will  at  the  grantor,  and  hence  the  right 
to  remove  the  marl  and  other  deposits  pass(>>8  to 
the  executors  and  repreeentativeB  of  the  gran- 
tee. 

[Ed.  Note. — EV>r  otiier  eases,  bm  Mines  and 
Mineral^  Cent  Dig.  H  168-16S;  Dee.  Dig.  { 
55.*] 

i2.  Deeds  fl  90*)— CpnsTBnorioir. 

A  deed  should  be  construed  most  favorably 

to  the  grantee. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  S§  234-237,  247,  S48;  Dec  Dig.  %  00.*] 

8.  Mines  aitd  Mxncbau  (|  65*)— Coittet- 

ANCE. 

The  minerals  beneath  the  snrface  of  land 
may  be  conveyed  in  fee  separate  from  the  sur- 
face of  the  land. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  H  16a-166:  Dec.  Dig.  { 
55.*] 

Clark,  C  J.,  and  Hoke,  J.,  dissenting. 

Appeal  from  Superior  Co.nrt,  Lenoir  Coun- 
ty ;  Allen,  Judge. 

Action  by  F.  P.  Outlaw  against  M.  B.  Gray. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Berersed. 

Loftin  &  Dawson  and  O.  V.  Cowper,  all  of 
Kinston,  for  appellant  Bouse  &  I<and.  of 
Elnaton,  for  appellee. 

BBOWN,  J.  The  case  turns  upon  the  con* 
stmctlon  of  an  indenture  from  Julia  E.  Gray 


•Fw  otliar  WW  see  same  topic  and  aacUon  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Ker-He.  8«Ms  *  Bsp'r  Indena 
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to  M.  B.  Gray,  the  material  part  of  which  Is 
as  follows:  "That  said  party  of  the  first 
part  for  and  In  consideration  of  the  earn  of 
ten  dollars  (f  10.00)  to  her  In  band  paid  by  the 
said  party  of  the  second  part  receipt  of 
which  Is  hereby  fnlly  acknowledged,  the  said 
party  of  the  first  part  hath  given,  granted, 
bai^ained,  and  sold,  and  by  these  presents  do 
give,  grant,  bargain,  sell,  and  convey  onto 
the  party  of  the  second  part,  his  h^rs,  ex- 
ecutors, administrators,  and  assign^  the 
right  of  entering  In  and  upon  the  lands  here- 
inafter described  for  the  purpose  of  search- 
ing for  all  marl  deposits  and  fossil  substance, 
and  for  taking  and  removing  therefrom  said 
marl  and  fossil  substance,  wtilch  he  may 
find  imbedded  in  the  earth  of  the  said  lands, 
and  for  mining  and  quarrying  operations  for 
that  purpose  to  any  extent  he  may  deem  ad- 
Tisnble,  but  not  to  hold  possession  of  any  part 
of  the  said  lands  for  any  other  purpose  what- 
soever." Here  follows  a  description  of  the 
lands  and  a  covenant  that  no  other  consid- 
eration by  way  of  rent  Is  to  be  p^d  for  the 
marl  except  that  recited  in  the  deed,  and  a 
clause  wherein  the  grantee  covenants  that 
"no  damage  shall  be  done  to  said  lands  other 
than  lOiall  be  necessary  In  oonductli^  the 
operations  specified."  The  Instnunoit  Is 
under  seal. 

[1]  The  plaintiffs  contend  that  the  written 
Instrument  Is  a  mere  license  to  quarry  for 
marl  and  fossil  substances  In  the  earth  and 
that  It  expired  with  the  death  of  the  grantor. 
His  honor  so  held.  The  defendant  contends 
It  is  a  deed  In  fee  and  that  It  conveys  In  fee 
simple  all  "marl  deposits  and  fossil  sub- 
stances" under  the  surface  of  the  land  des- 
cribed in  the  instrument  under  a  covenant 
iq>on  the  part  ot  the  grantee  that  no  damage 
shall  be  done  the  land  other  than  shall  be 
necessary  to  rranove  snch  deposits. 

The  character  of  the  Instrnment  and  the 
language  enqOoyed  are  both  appropriate  to 
the  conveyance  of  a  fee«lmple  estate  in  "all 
the  marl  deposits  and  fossil  snbatancea"  Im- 
twdded  In  the  earth  of  the  lands  described 
therein,  and  snch  is  the  1^1  oonstmctlon  we 
pnt  upon  it  It  must  be  admitted  tiiat  the 
deed  Is  sniBciait  in  form  to  convoy  a  fee  In 
the  land  itself  had  that  been  the  subject  of 
cwkv^rance.  Oliat  bdng  so,  It  is  sofflciait 
to  convey  a  fee  in  the  ndnenl  depodts  desp 
(libed  in  it  The  grant  Is  made  upon  a 
present  and  stated  consideration,  and  not 
upon  a  rent  charge  or  other  consideration 
payable  in  the  future.  It  is  made  of  "all  the 
marl  deports  and  fossil  substances"  imbed- 
ded in  the  land,  and  not  only  of  snch  as  the 
grantee  may  from  time  to  time  remove  with- 
in a  given  time.  As  the  grantee  is  given  the 
right  to  remove  "all  the  marl  deposits,"  his 
interest  cannot  be  terminated  until  they 
are  removed.  Under  a  revocable  license  they 
coold  be  terminated  at  any  time.  It  is  made 
to  the  grantee  and  "his  heirs,  executors,  ad- 


ministrators and  asslgus,**  and  not  to  the 
grantee  for  years  or  life.  Every  clause  and 
recital  in  the  instrument  appears  to  be  in- 
consistent with  the  idea  of  a  temporary  li- 
cense revocable  at  the  will  of  the  grantor, 
and  is  wholly  consistent  with  an  intention  to 
convey  a  fee. 

[2]  If  the  meaning  is  doubtful,  we  should 
construe  it  a  f ee ;  that  being  more  favorable 
to  the  grantee.  Devlin  on  Deeds,  c.  25. 

[3]  That  mineral  substances  beneath  the 
surface  of  the  earth  may  be  conveyed  by 
deed  distinct  from  the  right  to  the  surface  it-- 
self  la  now  well  settled.  The  common-law 
courts  of  Ehigland  regarded  such  rights  as 
incorporeal  hereditaments,  a  right  Issuing  out 
of  a  thing  corporate,  because  there  could  be 
no  livery  of  seisin.  '  In  this  country,  where 
livery  of  seisin  is  not  essential  in  the  trans- 
mission of  the  title,  such  rights  are  regarded 
a  corporeal  hereditaments  and  pass  by  apt 
words  in  a  deed,  though  not  susceptible  of 
livery  of  seisin;  delivery  or  registration  of 
the  deed  taking  its  place.  Hartwell  v.  Cam- 
man,  10  N.  J.  Eq.  128,  64  Am.  Dec.  449.  The 
oonveyance  of  snch  rights  in  fee  is  common 
in  Pennsylvania  and  other  mining  states.  In 
that  state  there  are  numerous  decisions  to 
the  effect  that  a  conveyance  of  the  right  to 
take  the  coal  under  the  grantor's  tract  of 
land  is  a  conveyance  of  the  entire  ownership 
of  the  coal  in  place  breath  the  land.  Cald- 
well V.  Pulton,  31  Pa.  475.  72  Am.  Dec.  761, 
and  notes.  This  case  Is  almost  on  all  fours 
with  the  case  at  bar.  The  words  employed 
In  this  deed  are  very  comprehensive  and 
express  absolute  ownership  and  complete 
enjoyment  of  the  interest  conveyed,  niey 
are  Inconsistent  with  the  idea  of  a  temporary 
and  transient  use. 

Beveieed. 

CLARK,  a     and  HOKB,  J.,  dissent 


BARFIELD  v.  HILL  et  aL 
(Supreme  Court  of  North  Carolina.   Oct  IS, 
1013.) 

1.  AovBBSB  Possession  (S  115*)— Evidenok— 
Questions  fob  Jubt. 

In  an  action  to  try  the  title  to  land,  where 
the  plaintiff  introduced  evidence  tending  to 
prove  adverse  possession  for  more  than  21  years 
under  color  of  title,  a  motion  to  nonsuit  was 
properly  denied. 

[Bd.  Note.— For  other  cases,  see  Adverse  Pos- 
session. Cent  Dig.  ||  314,  681-701;  Dec.  Dig. 

2.  TaiAi.  (I  141*)— ItasKOTxoN  or  VnnioT^ 

WHBN  PoWBB  hat  be  BXEBCIBEn. 

Where  the  evidence  is  uncontradicted,  and 
only  one  inference  can  be  drawn  therefrom,  the 
judge  may  direct  the  joiy  to  find  a  certain  ver- 
dict if  they  believe  tne  evidence,  but  it  is  very 
rare  that  a  verdict  can  be  properly  directed 
when  the  sole  qnestlon  is  the  possession  of  land, 
and  much  evidence  is  offered  on  each  side. 

[Ed.  Note.— For  oOier  cases,  see  Trial,  Cent 
Dig.  I  336;  Dec.  Dig.  |  141.^] 
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ELGIN  CITY  BANKING  CO. 
McEACHERN  et  al. 

(Supreme  Court  of  North  Carcdina.    Oct  ^ 
1913.) 

1.  Bills  awd  Noris  (}  330*)— TBAWsraB— In- 
dobseukitt— Nbcbssi  tt. 

Under  Revisal  1905,  1  2178,  providing  that 
a  negotiable  inBtrument  payable  to  order  may  be 
nes:otiatea  by  the  indorsement  of  the  bolder 
cotipled  with  delivery,  tiie  delivery  ct  a  promis- 
sory note  payable  to  order  without  indoraement 
makes  the  transferee  a  mere  equitable  owner, 
and  he  does  not  take  the  paper  free  from  defens- 
es good  between  the  paraes  at  be  would  were 
be  a  bona  fide  pnrcbaier. 

[Ed.  Note^For  other  caasa,  aee  Bills  and 
Notes.  Cent  pU-  H  T9*-SM ;  Dee.  Dv.  f  380.*] 
Z  BiLLfl  ARD  Noras  (S  330*)— DErawBES. 

A  mere  equitable  owner  of  a  promissory 
note  takes  it  subject  to  defenses  good  against 
the  holder,  and  consequently,  where  the  note  was 
procured  by  fraud,  the  transferee's  want  of  no- 
tice of  the  fraud  is  immaterial ;  it  being  a  good 
defense  against  him. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  794-«04;  Dec.  Dig.  S  330.*] 

S.  Etidxhcc  (k  818*)— ADUisszBiLrrr- Heab- 

SAT. 

In  an  action  upon  a  note,  where  the  plaintiff 
was  a  mere  equitable  holder  of  the  instrument,  a 
letter  written  by  one  not  a  party  to  the  note 
tendinff  to  show  good  faith  of  plaintiff,  is  inad- 
missible as  hearsay. 

lEd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  1193-1200;  VeThig.  |  318.*] 

Appeal  ftom  Superior  Court,  Robeson  Coun- 
ty ;  FersrosoD,  Judge. 

Action  by  tbe  Elgin  City  Banking  Company 
against  R.  A.  McEachem  and  others.  From 
a  Judgment  tot  defendants,  plaintiff  appeala. 
Affirmed. 

This  Is  an  action  upon  a  note  executed  by 
the  defendant  and  payable  to  tlie  order  of 
Albert  O.  Tracy  for  the  purchase  price  of  a 
taorsfe  Tbe  plaintiff  alleged  that  the  note 
was  transferred  for  value  and  before  It  was 
due  by  indorsement  to  Coleman  &  Son  and 
Ooleman  ft  Son  to  the  plaintiff.  The  de- 
fendant denied  the  Indorsement  by  Tracy  and 
alleged  that  the  note  was  procured  by  false 
and  Craudnlent  representations.  Defradanta 
farther  alleged  tiiat  the  note  was  not  to  be- 
come effective  nntil  and  anless  it  was  sign- 
ed by  14  solvit  persons,  the  plan  of  sole 
being  that  14  men  would  take  shares  of  ¥200 
each,  maklne  up  the  total  purchase  price  of 
92,800,  and  it  was  only  signed  by  11  men, 
some  of  whom  were  not  solvent 

The  evidence  as  to  tbe  Indoraement  of  the 
note  was  as  follows : 

Charles  B.  Coleman  testlfled:  "I  reside  at 
Wayne,  IlL,  and  am  engaged  In  Importing 
and  breeding  Perchenm  horses  and  farming; 
I  am  associated  with  my  sons  in  business 
under  fbe  firm  name  of  Charles  B.  Coleman 
ft  Sons.  On  February  13,  1910,  I  purchased 
fA>m  Alvin  O.  Tracy  the  note  of  Robert  A. 
McBaehwn  et  aL  [The  note  was  exhibited 
to  him  and  is  the  same  note  sued  on  in  ttiii^ 
case.]    I  accepted  this  note,  the  face  value 


thereof  with  accrued  Interest  thereon  In 
payment  for  an  imported  stallion.  Mr.  Tra- 
cy gave  me  the  bank  letter  from  the  Bank  of 
Red  Springs  at  the  same  time  that  I  bought 
the  note.  The  purchase  price  of  tbe  horse  I 
sold  Tracy,  was  something  like  a  thousand 
dollars.  I  inquired  about  the  note  from  Tra- 
cy, and  be  satisfied  me  that  the  makers  were 
solvent  and  responsible.  I  made  no  inquiry 
as  to  what  the  note  was  given  for.  He 
recommended  It  so  highly  that  he  said  he 
had  Just  as  soon  put  his  name  across  tbe 
back  of  the  note.  He  said  he  would  put  Ms 
name  on  the  beck  of  the  nota" 

The  Jury  returned  the  following  verdict: 

"d)  Did  the  plaintiff  become  the  holder  of 
the  note  sued  on  before  overdue  and  without 
notice  that  it  had  previously  been  dishonored 
and  did  it  take  It  in  good  faith  and  for  value, 
without  notice  of  any  infirmity  or  defect  In 
tbe  same?   Answer:  No. 

"(2)  Is  the  plaintiff  the  equitable  owner 
of  the  note  sued  on?   Answer:  Yes. 

"(u)  Did  tbe  defendants  sign  tbe  note 
sued  on  with  the  agreement  made  at  the 
time  that  tbe  note  should  be  surrendered  in 
the  event  Tracy  or  his  agent,  James,  failed 
to  procure  .the  signature  of  14  solvit  or 
responsible  parUes  to  said  note?  Answer: 
Tea. 

"(4)  Wag  the  execution  of  the  note  sued 
on  procured  by  folse  and  fraudulent  repre- 
sentations, as  all^^  In  the  answw?  An- 
swer :  Tea." 

The  plaintiff  requested  the  following  spe- 
dal  Instructions  to  be  given  to  the  jury  by 
his  honor: 

"(1)  If  tbe  jury  shall  find  from  the  evi- 
dence  that  the  note  In  question  was,  on  the 
13th  day  of  February,  1910,  sold  and  deliver- 
ed, for  value,  by  Alvin  O.  Tracy  to  Charles 
R.  Coleman  ft  Sons,  and  on  the  10th  day  of 
May,  1010,  the  same  was  indorsed,  sold,  and 
dellTered  by  said  Coleman  ft  Sons  to  the 
Elgin  City  Banking  Company,  for  value,  the 
said  plaintiff  is  presumed  to  be  the  holder 
of  said  note  ta  due  course." 

His  honor  refused  to  give  this  Instruction, 
and  the  plaintiff  excepted. 

"(2)  If  the  Jury  sbaU  find  fHtm  the  evi- 
dence that  the  Elgin  City  Banking  Company 
had  no  knowledge  of  any  fraud  or  defect  In 
the  execution  of  said  note,  at  the  time  the 
purchase  of  same  from  said  Coleman  ft  Sons, 
and  that  said  note  was  indorsed  by  said 
Coleman  ft  Sons  and  delivered,  for  value,  be- 
fore maturity,  to  idointif^  the  said  Elgin  City 
Banking  Company  will  be  presumed  to  be 
the  holder  of  said  note  In  due  ooura&'* 

His  honor  refused  to  give  this  instmctio&. 
Plaintiff  excepted. 

His  honor  charged  on  ttie  first  issue: 

"In  order  for  tbe  plaintiff  to  be  ^  holder 
of  the  note  in  due  course,  it  Is  neceasary  for 
the  plaintitt  to  show  to  you  from  the  evi- 
dence, and  by  its  greater  weight,  that  It  Is  a 
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purchaser  of  ttie  note  for  a  valuable  eomld- 
eratlon,  and  before  It  Is  due,  and  In  order 
to  constltnte  tbe  plaintiff  a  bolder  in  dne 
course,  it  la  necessary  that  It  sbonld  be  in- 
dorsed by  ibe  payee  <m  the  note,  and  when 
tbe  Indorsement  Is  denied  It  devolTes  upon 
the  plaintiff  to  prove  the  tDdorsement  by 
the  greater  weight  of  the  evidence.  So  that 
one  of  the  first  questions  for  you  to  inquire 
into  is  whether  or  not  the  note  was  Indorsed 
by  Tracy  to  Coleman.  The  evidence  touch- 
lug  the  indorsement,  and  the  only  testimony 
In  r^rd  to  that,  la  contained  In  the  deposi- 
tion of  Coleman,  and  it  Is  contained  in  that 
portion  of  the  deposition  In  wtdch  the  ques- 
tion is  asked:  'Was  there  any  contract  be- 
tween yon  and  A.  O.  Tracy  or  between  the 
firm  of  G.  B.  Coleman  &  Stm  and  A,  O.  Tracy 
at  or  prior  to  the  indorsement  of  this  note 
that  the  note  should  be  returned  If  It  Is 
not  good,  and  he  recommended  it  so  highly 
that  he  had  said  he  had  Just  as  soon  pnt  his 
name  across  the  back.*  There  was  notbli« 
said  about  the  Indorsemoit  on  the  note;  he 
nld  he  would  pnt  his  name  on  the  back  of 
the  note;  that  Is  all  the  evldoice  touching 
the  question  of  Indorsemait  It  Is  con- 
tended on  the  part  of  the  def^dants  that  it 
was  only  a  promise  to  put  it  on  the  back 
of  the  note,  and  there  is  no  evidence  that  he 
actually  did  write  his  name  on  the  back  of 
the  note,  but  he  only  agreed  to  do  it  without 
any  inoof  that  he  did  do  so.  If,  upon  tbe 
evidence,  you  shall  be  satisfied  by  its  greater 
w^ht  that  he  indorsed  tlie  note,  then  It 
would  be  your  duty  to  find  that  as  a  fact 
in  consideration  of  the  first  Issue;  but  If 
the  proof  does  not  satisfy  yon  1^  its  greater 
w^ht  when  you  come  to  examine  that  part 
of  the  testimony,  and  yon  faU  to  find  that  It 
was  Indorsed  by  A.  O.  Tracy,  not  that  his 
name  was  on  It  hut  If  he  pnt  his  name  on  U 
himself,  then  it  will  become  your  duty  to 
answer  the  first  issue,  'No,*  because,  unless 
It  was  Indorsed  by  the  payee,  A.  O.  Tracy, 
the  legal  titie  would  not  pass  to  Coleman  and 
could  not  by  Coleman's  Indorsement  pass  to 
the  plaintiff.  If  you  should  find  that  the 
note  waa  indorsed,  then  It  was  imrchased 
for  a  valuable  consideration,  without  notice 
of  Ite  Infirndty." 

Judgment  was  ^tered  up<m.  the  verdict  In 
favor  of  the  defendants,  and  tiw  plaintiffs 
excepted  and  appealed. 

A.  P.  Spell,  of  Red  Springs,  and  R.  E,  Lee, 
of  Lumberton,  for  appellant  Mclntyre, 
I^wrence  &  Proctor  and  McLean,  Varser  A 
McLean,  all  ot  Lnmberton,  for  appellees. 

ALLEN,  J.  [1]  As  the  note  soed  on  is 
payable  to  order  and  not  to  bearer,  the  in- 
dorsement by  Tracy  was  necessary  to  pass 
the  title '  to  Coleman  &  Son,  treed  of  the 
eqolties  and  defenses  of  the  makers  against 
the  payee,  and  without  such  indorsemrat  the 
holders  of  the  note  were  only  the  equitable 


owners  and  subject  to  these  defenses  (Be- 
vlsal,  {  2178 ;  O^son  v.  Joyner,  189  N.  a  72, 
61  S.  E.  803),  and  the  Jury,  under  prefer  In- 
stmctions,  has  found  in  answer  to  tbe  first 
and  second  Issues  tliat  tbe  Indorsement  was 
not  made.  Coleman  &  Son  then  became  the 
equitaUe  owaen  of  the  note  under  the  findr 
Ings  of  the  Jury,  subject  to  the  legal  de- 
fenses of  the  defendants  against  Trat^ ;  and, 
as  they  could  not  sell  more  than  th^  owned, 
the  plaintiff  took  the  note  by  purchase  from 
Colonan  &  Son  with  the  same  Infirmity  at- 
teched.  It  follow^  tbertfore^  that  the  pray- 
ers for  instruction  requmted  1^  the  plaintiff 
were  properly  refased,  as  they  are  predicated 
upon  the  idea  that  the  plaintiff  was  a  hold- 
er In  dne  course  and  was  the  owner  of  the 
1^1  and  equitable  title. 

[2, 3}  In  this  view  of  the  case,  it  is  not 
necessary  to  condder  the  first  tour  exc^ 
tiona  to  evidence,  as  tb^  all  bear  on  the 
question  of  good  faith  on  tbe  part  of  the 
plaintiff,  and  ite  notice  of  fraud,  which  was 
immaterial  if  the  plaintiff  was  only  the 
equitable  owner.  It  also  appears  that  bis 
honor  charged  the  Jury  that  the  plaintiff  had 
no  actual  notice  of  any  fraud. 

The  letter  offered  In  evidence  was  properly 
excluded,  as  the  declaration  of  a  stranger 
and  hearsay,  but,  If  admitted,  It  could  have 
had  no  bearing  on  the  case  exc^  to  show 
good  faith  on  the  part  of  Coleman  &  Son 
in  the  purchase  of  the  note,  and  good  faith 
oonld  have  added  nothing  to  their  titie  If 
there  was  no  Indorsement 

There  are  many  other  exceptions  in  the 
record;  most  of  them  being  directed  to  the 
evldrace  to  prove  fUse  and  fraudulent  rep* 
resentations.  We  have  examined  all  of  them 
and  find  nottdng  that  will  Jnatl^  a  reversal 
of  the  Judgment 

The  evidence  of  fraud  is  stronger  tluin  In 
many  (rf  the  actions  on  so-called  "horse 
notes"  that  have  be^  before  ua. 

No  error. 


ROBINSON  V.  SEGURITi:  LIFB  ft  ANNUI- 
TY CO. 

(Suj^me  Court  of  North  Carolina.    Oct  28, 

i9ia) 

1.  Insubancb  (S  138*)  —  LiFB  PoLiCT  —  Pbk- 
UIUU8— Co  HTBACT— Modification. 

Where  plaintiff  contracted  to  take  out  a 
life  policy  under  an  agreement  that  be  should 
be  permitted  to  pay  a  quarterly  premium  of 
I38.S3,  when  in  fact  the  quarterly  premium  on 
tbe  policy  wliich  ahoold  have  been  charged  was 
$40.84,  80  that  the  contract  was  discrimina- 
tory, plaindff  was  not  for  that  reason  required 
to  pay  the  increased  amount,  but  was  entitled 
to  refuse  to  enter  into  a  new  contract  to  do  so. 

[I3d.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  SI  246-249;  Dec.  Dig.  |  138.*] 

2.  INBUBANCB  ((  138*)— LiFB  POLIOT— STAT- 
UTES—GO  N  STBD  CTZO  K . 

Revlsal  1906,  S  4776,  provides  that  no  lUe 
insurance  company  shall  uscriminate  in  favor 
of  Individuals  of  the  same  class  and  equal  ex- 
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pectation  of  Hfe  In  the  amount  of  payment  of 
premiumB  or  rates  charged,  nor  shall  any  com- 
pany make  any  contract  of  insurance  other 
than  M  plainly  expresaed  In  its  poUdes,  nor  al- 
low as  mdncement  to  insurance  any  rebate  or 
premium  payable  on  a  policy,  or  any  special 
favor  or  advantage  in  dividends,  etc  Beld, 
that  such  act  purported  to  operate  on  Insurance 
companies  alone  and  did  not  invalidate  a  polior 
or  agreement  between  the  parties  by  which 
iQBurance  was  granted  at  less  than  the  regular 
llireminm. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  246-249;  Dec.  Dig.  {  138.*] 

3.  Iksubahck  198*)— Invaud  Contbaot  of 
Inbukanov— Bbcovxbt  or  Pbeuiums. 

Where  an  Insurance  company  issued  a  pol- 
icy for  less  than  the  regular  premium  in  vio- 
lation of  Revlaal  1905,  i  4775,  prohibiting  dis- 
crimination among  insurants  of  the  same  class, 
and  accepted  premiums  at  title  reduced  rate  for 
a  number  of  years,  and  then  canceled  the  pol- 
icy as  illegal  under  the  statute,  the  insured  and 
insurer  were  not  in  pari  delicto,  and,  the  offense 
of  the  insurance  company  being  but  malum  pro- 
hibitum, Insured  was  entitled  to  recover  the 
premium*  paid  a>  money  recdved  to  Us  oae. 

PSd.  Note.— For  other  cases,  aee  Insurance, 
dent  Dig.  H  467-467;  Dec.  Dig.  |  188.*} 

Appeal  from  Superior  CSoort,  Wayne  Conn- 
ty;   Carter,  Judge. 

Action  by  M.  E.  Robinson  against  Security 
Life  A  Annuity  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Beversed. 

This  is  an  action  to  recover  damages  for 
the  wrongful  cancellation  of  a  policy  of  in- 
surance. On  the  18th  day  of  January,  1902, 
the  defendant  issued  to  the  plaintiff  a  policy 
of  insurance.  In  which  it  was  provided  that 
the  premium  should  be  $164.11,  payable  an- 
nually, and  at  that  time  and  since  then  the 
insured  had  the  right,  under  the  by-laws  of 
the  defendant  upon  notice,  to  chang:e  the 
premium  from  an  nmrnal  to  a  quarterly 
premium. 

Dr.  M.  EL  Robinson,  the  plaintiff,  testified 
as  follows:  "Mr.  Van  Noppen  came  down 
here  about  the  time  they  were  organizing 
this  company,  in  January,  1902,  and  he  said 
that  he  wanted  to  get  some  prominent  men 
insured  In  this  company  so  that  he  could 
get  some  insurance,  and  asked  me  to  give 
htm  a  few  names.  I  did  so,  and  he  came 
back  and  said  if  I  would  give  him  some  in- 
surance, he  would  give  me  enough  medical 
examinations  of  applicants  to  pay  the  pre- 
mium for  the  first  year.  He  said  that  I  could 
take  out  a  policy  with  the  premium  of  fl54.- 
11,  payable  annually  in  advance,  or  I  could 
pay  a  quarterly  premium  of  $38.63.  He 
made  a  calculation  at  the  time.  I  told  him 
that  I  would  take  it  quarterly,  and  I  have 
been  paying  this  quarterly  premium  for  ten 
years,  until  they  merged  this  company  with 
the  Jefferson  Standard  and  others,  some 
time  last  year.  Since  then  they  came  around 
and  said  that  they  had  made  a  mistake  on 
my  premium,  which  should  have  been  $40.- 
84,  and  that  I  would  have  to  pay  this  amount 
in  the  future  or  tbey  would  cancel  the  pol- 
icy. He  told  me  my  quarterly  premium  would 


be  fS&BS,  and  I  told  him  that  I  would  take 
the  quarterly  premlnm  and  have  been  paylnc 
It  I  do  not  remttnber  wbetiier  Uie  flist 
year's  preanlnms  were  all  paid  out  of  medical 
service  or  not  I  never  did  at  any  time  pay 
$164.11  premiums  in  advance  or  any  other 
way,  as  that  reoeli»t  states.  I  wrote  to  Mr. 
Orimesly  to  draw  on  the  Bank  of  Wayne 
for  payment  of  the  quarterly  premlomg  of 
$38.63,  and  the  company  baa  drawn  drafts 
for  Uutt  amonnt  ev^  quarter  for  over  ten 
years.  I  paid  $38.63  quarterly  until  April, 
1912,  when  the  ctmtention  aro>&  The  ageut 
of  the  company  filled  ont  the  application  for 
the  policy  at  the  time.  agent  told  me 
that  the  premiom  would  be  t3&&3  quarter- 
ly, and  the  company  drew  drafts  for  that 
amoimt  for  about  ten  years.  I  snniHwed  tiiat 
the  policy  set  out  our  agreement  correctly. 
I  never  made  any  complaint  aboat  the  poli- 
cy after  I  got  it  There  was  an  Indncemeit 
offered  ns.  I  knew  when  I  took  out  this 
policy  that  I  was  getting  a  special  and  ma- 
terial Indncemoit  as  to  the  amount  of 
mlnms  to  be  paid.  I  did  not  know  that  It 
was  unlawful  to  take  a  policy  under  such 
Inducements." 

6.  A.  Grimesly  testified  as  follows  for  de- 
fendant: "I  was  raised  in  Greene  county 
and  am  secretary  of  the  Security  Ufe  & 
Annuity  Company.  I  became  secretary  in 
the  early  part  of  January,  1902.  X  k^  the 
books  of  the  company.  The  first  annual  pre- 
mium on  the  policy  of  Dr.  Robinson  was 
paid  in  advance.  The  policy  is  dated  Janu- 
ary 18,  1902,  the  same  month  I  became  sec- 
retary. It  was  the  duty  of  the  treasurer  to 
call  upon  policy  holders  for  th^  premiums 
after  the  poUdes  were  written  and  deliver- 
ed. I  called  on  Dr.  Robinson  as  secretary, 
about  11  months  after  the  policy  was  writ- 
ten. Dr.  Robinson  never  made  any  com- 
plaint to  the  company  about  the  terms  of 
this  policy,  nor  were  there  any  objections 
sent  or  offered  to  the  company  on  account 
of  the  provisions  of  the  policy  that  I  ever 
heard  of.  The  first  objection  I  ever  heard 
from  Dr.  Robinson  to  the  provisions  or  terms 
of  the  policy  was  when  he  was  given  notice 
of  the  error  in  quarterly  premium,  some  ten 
years  after  he  had  received  the  policy.  The 
error  In  collecting  this  premium  occurred  as 
follows:  We  were  collecting  one-fourtii  of 
the  regular  annual  premiums  of  $154.11  In- 
stead of  the  usual  quarterly  premium.  As 
soon  as  we  discovered  that,  we  attempted  to 
correct  it  The  rules  and  regulations  of  the 
company  are  that  the  policies  were  written 
on  an  annual  basis;  that  is,  we  charged  an 
annual  premium.  The  first  year  the  agent  was 
authorized  to  collect  that  premium.  The 
annual  premium  Is  due  In  advance.  If  the 
policy  holders  elect  to  pay  the  quarterly 
premium  Instead  of  the  annual  premium, 
they  may  do  so.  The  quarterly  premium  is 
not  one-fonrth  of  the  annual  premium  with 
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any  company  that  I  know  of.  The  quarterly 
premlnm  la  made  usually  with  all  companies 
by  adding  0  per  cent  to  the  annual  premium 
and  dividing  by  four.  That  Is  the  deferred 
premium,  and  the  Interest  la  added  to  cover 
the  cost  of  collecting.  If  he  desires  to  pay 
semiannually,  the  custom  is  to  add  4  per 
cent  and  divide  by  two.  The  error  In  Dr. 
Robinson's  premium  was  discovered  in  April 
or  May,  1912.  I  thereafter  demanded  of  blm 
the  same  amount  that  other  policy  holders 
for  like  Insurance  were  paying  and  no  more. 
As  soon  as  I  notified  Dr.  Boblnson  of  the 
mistake,  he  notified  me  ttiat  there  was  no 
mistake  and  of  Ms  agreement  with  Mr.  Van 
Noppen.  He  wrote  me  a  number  of  letters. 
From  the  time  of  the  Issuing  of  the  policy 
up  until  the  time  of  the  discovery  of  the 
mistake  ten  years  afterwards,  there  was  no 
complaint  made  by  Dr.  Robinson  that  I 
know  of.  We  called  on  him  for  the  payment 
of  the  annual  premium  and  be  said  he  want- 
ed to  pay  It  quarterly.  I  do  not  think  we 
drew  drafts.  I  think  Dr.  Robinson's  state- 
ment that  he  wrote  me  and  requested  me  to 
draw  on  him  was  correct  to  the  best  of  my 
recollection.  I  think  he  wrote  me  that  he 
might  be  off  on  business  and  to  draw  on  the 
Bank  of  Wayne.  I  failed  to  draw  for  the 
proper  amount" 

At  the  conclusion  of  the  evidence  there 
was  Judgment  of  nonsuit,  and  the  plaintiff 
excepted  and  appealed. 

Bossell  M.  Boblnson,  of  Ooldsboro,  and 
John  M.  Robinson,  of  Charlotte,  for  appel- 
lant A.  'L.  Bkm^  of  Oreenriioro,  tm  ap* 
pellee 

ALLEN,  J.  We  will  at  the  outset  elimi- 
nate from  the  discussion  the  evidence  as  to 
the  agreement  with  the  agent  of  the  defrad- 
ant  and  will  assume  that  this  agreement  is 
merged  in  the  written  policy  under  the  au- 
thority of  Floars  v.  Insurance  Oo.,  144  N.  OL 
237,  66  S.  E.  916. 

Conceding  this  much,  and  treating  every- 
thing as  true  which  the  evidence  reasonably 
tends  to  prove,  which  is  the  established  rule 
In  passing  upon  judgments  of  nonsuit  it 
appears  that  the  defendant  Issued  Its  policy 
to  the  plaintiff  in  1902,  stating  the  aonnal 
premium  to  be  1154.11 ;  that  the  by-laws  of 
the  defendant  gave  the  plaintiff  the  right, 
at  bis  election,  to  change  the  premium  from 
an  annual  to  a  quarterly  premium;  that 
after  the  policy  was  issued  the  defendant 
drew  a  draft  on  the  plaintiff  for  the  annual 
premium,  and  he  said  he  wished  to  pay  his 
premiums  quarterly;  that  thereafter  the 
defendant  drew  on  the  plaintiff  quarterly  for 
ten  years  for  a  quarterly  premium  of  $38.53, 
which  the  plaintiff  paid ;  that  after  the  ex- 
piration of  ten  years  the  defendant  demand- 
ed that  the  plaintiff  pay  a  quarterly  pre- 
mium of  $40.84,  wUch  he  refused  to  do ; 
that  the  policy  was  thereupon  canceled ;  that 
the  plaintiff  knew  he  waa  paying  a  reduced 


premium,  but  did  not  know  tliat  Oils  was 

Illegal,  if  it  was  so. 

[1]  The  reasonable  inference  from  theee 
facts,  and  inferences  which  the  jury  had  the 
right  to  draw,  are  that  after  the  policy  was 
Issued  the  plaintiff  and  defendant  agreed  to 
change  it,  acting  under  the  authority  of  the 
by-laws  of  the  defendant,  and  that  for  ten 
years  the  contract  of  insurance  In  existence 
was  one  to  pay  a  quarterly  premium  of 
$38.53  and  not  an  annual  premium  of  $164.11. 
If  this  was  the  contract,  whether  l^al  or 
Illegal,  the  plaintiff  p&d  the  right  to  refuse 
to  enter  into  a  new  contract  at  an  increased 
premium,  and  no  fanlt  can  be  attributed  to 
him  in  doing  so. 

This  brings  us  to  the  consideration  of  the 
two  questions  (dilefly  debated  in  the  oral  ar- 
guments and  the  printed  briefs: 

(1)  Is  the  contract,  which  the  evidence  of 
the  plaintiff  tmda  to  establish,  legal? 

(2)  If  illegal,  can  the  plaintiff  maintain 
his  action  to  recover  the  pr^niums  paid  un- 
der it,  when  the  defendant,  relying  upon  the 
plea  of  Illegality,  refuses  to  perform  the  con- 
tract? 

[2]  The  defendant  contends  that  the  con- 
tract, as  interpreted,  la  an  unjust  discrimina- 
tion In  favor  of  the  plalntlfl  and  forbidden 
by  Rev,  {  4775,  whidi  reads  as  follows:  "No 
life  Insurance  company  doing  business  in 
this  state  shall  make  any  distinction  or  dls- 
crimination  In  fovor  of  individuals  between 
Insurants  of  the  same  class  and  equal  ex- 
pectation of  life  in  the  amount  of  payment 
of  premiums  or  rates  charged  for  policies  ot 
life  or  endowment  Insurance,  or  In  the  divi- 
dends or  other  benefits  payable  thereon,  or 
in  any  of  the  terms  and  conditions  of  the 
contracts  It  makes;  nor  shall  any  such  com- 
pany or  any  agent  thereof  make  any  con- 
tract of  insurance  or  agreement  as  to  such 
contract  other  than  as  plainly  ezpre^ed  in 
the  policy  issued  thereon;  nor  stiall  any  such 
company  or  agent  pay  or  allow  as  induce- 
ment to  insurance  any  rebate  of  premium 
payable  on  the  policy,  or  any  special  favor 
or  advantage  in  the  dividends  or  other  bene> 
fit  to  accrue  thereon,  or  any  valuable  con- 
sideration or  Inducement  whatever  not  speci- 
fied in  the  policy  contract  of  Insurance." 
This  section  of  the  Revlsal  is  in  all  material 
respects  like  section  4773a  (Revlsal  1908), 
which  was  considered  at  this  term  in  Blount 
V.  Royal  Fraternal  Ass'n,  79  S.  E.  299,  and 
should  receive  the  same  construction.  The 
statute  does  not  invalidate  the  contract  of 
Insurance  or  the  agreement  of  the  parties, 
and  it  purports  to  operate  upon  insurance 
companies  alone.  It  says  "do  life  Insurance 
company  shall  make  any  distinction  or  dis- 
crimination," and  falls  to  denounce  as  Illegal 
a  contract  of  Insurance  which  gives  a  lower 
rate  to  the  Insured  than  to  others,  and  it 
is  manifest  that  at  least  one  of  the  purposes 
of  the  statute  waa  for  the  benefit  of  the 
stronger  Insurance  companies,  by  declaring 
that  in  soliciting  inauranoe  all  companies 
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should  be  on  an  equal  footing,  and  tbat  none 
should  offer  Inducements  below  the  publlsbed 
rates. 

Mr.  Vance,  In  his  treatise  on  Insurance, 
speaking  of  statutes  Imposing  conditions  np- 
on  Insurance  compnnles  to  do  business  and 
regulating  their  contracts,  says  (pages  86  and 
87):  "When,  however,  the  statutes  Imposing 
conditions  upon  doing  business  by  the  for- 
eign Insurer  merely  prohibit  the  making  of 
the  contract  without  compliance  with  their 
terms,  the  question  as  to  the  rights  of  the 
parties  becomes  of  much  greater  difficulty. 
In  accordance  with  the  general  rule  that  a 
contract  that  is  prohibited  is  Illegal,  and 
therefore  void,  it  would  follow  that  neither 
one  of  the  parties  would  take  any  rights 
under  the  contract,  or  could  enforce  the 
agreement  against  the  other.  Yet  to  apply 
this  general  doctrine  to  a  contract  made 
under  such  circumstances  as  usually  attend 
the  making  of  a  contract  of  Insurance  would 
work  great  hardship  and  be  manifestly  nn- 
Jnst  The  party  insured  cannot,  without 
great  difficulty,  discover  whether  tbe  insurer 
has  complied  with  all  the  statutory  require- 
ments or  not ;  and  while  It  Is  true  tbat  the 
statute  Imposing  these  conditions  upon  the 
insure  are  public  acts,  and  therefore  pre- 
sumed to  be  known  to  all,  yet  it  would  be 
nnreasonable  to  require  that  every  person 
to  whom  a  corporate  insurer  offers  a  contract 
of  Insurance  should  make  an  exhaustive  in- 
vestigation In  order  to  discover  whether  his 
co-contractor  has  been  fully  qualified  to  make 
the  agreement  that  la  proposed,  which  Is  a 
question  of  Act  It  would  seem  that  the 
insured  has  a  right  to  presume  that  the  In- 
surer has  complied  with  all  the  requirements 
of  law.  Accordingly,  it  is  held  by  the  great 
weight  of  authority  that  when  the  Insured  at- 
tempts to  enforce  such  a  contract,  made  in 
good  faith,  against  the  unlicensed  Insurer, 
the  latter  will  be  estopped  to  escape  liability 
under  the  contract  by  pleading  his  own  in- 
fraction of  law.  The  same  principle  of  estop- 
pel, however,  does  not  apply  when  the  Insnrer 
is  endeavoring  to  enforce  some  right  under 
the  contract  against  the  insured.  The  plain- 
tiff, not  having  legally  qualified  himself  to 
make  the  contract  under  wblcb  he  sues,  has 
no  standing  in  law  or  eqnity  when  he  at- 
tempts to  enforce  It."  Our  case  Is  stronger 
than  the  one  covered  by  the  quotation,  as 
there  Is  no  statute  which  prohibits  the  con- 
tract made  by  the  plaintiff. 

[3]  We  might  therefore  rest  our  decision 
on  the  legality  of  the  contract,  but  it  is  not 
necessary  to  do  so.  The  contract  is  not  Im- 
moral, and,  if  illegal,  it  is  so  by  reason  of 
the  provisions  of  the  statute  (Rev.  |  4775), 
and  the  action  is  not  to  enforce  the  con- 
tract, but  to  recover  money  received  by  the 
defendant  under  it,  and  after  a  refusal  to 
perform.  The  citation  from  Vance  marks  the 
difference  in  the  relations  of  the  parties  to 
the  contract  under  these  circumstances,  and 
demonstrates  that  they  are  not  in  equal 


fault  It  is  there  said  "that  tbe  insnrecl  has 
the  right  to  assume  tbat  tbe  insurer  baa 
complied  with  all  the  requirements  of  the 
law,"  and  that  'the  latter  will  be  estopped 
to  escape  liability  under  tbe  contract  by 
pleading  his  own  infraction  of  tew,"  and  that 
the  insured  may  maintain  an  action  upon  the 
contract  when  the  insurer  cannot 

This  principle  Is  clearly  recognized  in  sev- 
eral recent  decisions  in  our  court,  and  nota- 
bly in  Herring  v.  Lumber  Co.,  169  N.  C.  382. 
74  S.  E.  1011,  42  L.  R.  A.  (N.  S.)  64,  Which 
in  its  essential  features  Is  almost  identical 
with  the  one  before  us.  In  ttiat  case,  tbe 
plalntllT  and  certain  other  neighboring  land- 
owners agreed  to  sell  thtir  timber  to  the  de- 
fendant In  conslderaUon  of  the  payment  of 
a  stipulated  sum,  and  tbe  building  of  a 
standard  gauge  railway  from  Delway  to  Wal- 
lace,  and  the  contract  proTided  for  tbe  pay^ 
ment  of  a  penalty  upon  failure  to  build  tbe 
railway.  The  plaintiff  conveyed  hla  Umber, 
and,  wben  tiie  defendant  refused  to  bntld  the 
railway,  sued  for  the  penalty,  and  one  ot  the 
defenses  set  up  waa  that  the  contract  for 
building'  tbe  railway  was  Illegal  and  forbid- 
den by  ReVisal,  |  2598.  The  court,  in  con- 
sidering tbe  contention  of  tbe  defendant  as  to 
tbe  Illegality  of  the  contract,  says:  **We 
need  not  decide  whether  or  not  this  Is  a  cor- 
rect position,  as  we  are  of  the  opinion  with 
the  plaintiff  upon  another  view  of  the  matter. 
It  appears  in  the  case  tbat  the  plaintiff  and 
his  neighbors,  who  Joined  with  him  in  the 
agreement  to  sell  their  timber  to  the  Wallac« 
Manufacturing  Company,  one  of  tbe  defend- 
ants, were  Influenced  In  fixing  the  price  of 
the  same  by  tbe  stipulation  of  the  said  com- 
pany to  construct  this  road,  and  that  they 
sold  the  timber  at  much  less  than  Its  reason- 
able worth  because  of  this  agreement  b^Iev- 
Ing  that  if  the  road  was  built  and  put  into 
operation  the  benefit  or  advantage  they  would 
derive  therefrom  would  compensate  them  for 
the  losg  of  the  difference  between  the  price 
charged  by  them  for  the  timber  and  the  real 
value  thereof.  This  being  so.  It  would  seem 
to  be  very  unjust  and  inequitable  that  the 
defendants  should  repudiate  their  agreement 
and  rely  on  its  invalidity  for  tbe  purpose  of 
evading  the  payment  of  a  reasonable  price  for 
the  timber ;  In  other  words,  tbat  they  should 
be  allowed  to  keep  the  amount  of  the  differ- 
ence between  the  price  paid  for  the  timber 
and  its  true  value,  and,  at  the  same  time, 
refuse  to  execute  their  part  of  the  contract 
to  build  tbe  road,  even  upon  tbe  ground  tbat 
it  is  malum  prohibitum.  If  the  stipulation 
to  construct  the  road  Is  Invalid,  the  plalntllT, 
If  particeps  crimlnls,  Is  not  in  pari  delicto. 
He  can  recover  the  amount  of  his  loss  with- 
out declaring  upon  the  alleged  illegal  stipula- 
tion, and  relief  can  be  given  without  enforc- 
ing this  part  of  the  contract  In  snch  a  case 
tbe  action,  it  may  be  said,  is  not  based  on  the 
agreement  alleged  to  be  Illegal  or  Invalid,  but 
on  the  promise  created  by  tew  to  r^tay  men- 
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e7  of  the  idalntlff  improperly  <Ataliied.  9 
Cyc.  p.  547." 

Maoy  authorities  are  cited  In  support  of 
this  position,  and  among  others  MorrlUe  v. 
Am.  Trust  Soc.  123  Mass.  129,  25  Am.  Rep. 
40,  In  which  the  language  used  Is  so  apposite 
to  the  facts  In  this  record  that  we  reproduce 
It:  "The  money  of  the  plaintiff  was  taken 
and  is  still  held  by  the  defendant  under  an 
agreement  which  it  Is  contended  it  had  no 
power  to  make,  and  which,  if  It  had  power 
to  make.  It  has  wholly  failed  on  Its  part  to 
perform.  It  was  money  of  the  plaintiff,  now 
In  the  possession  of  the  defendant,  which  in 
equity  and  good  coasdence  It  ought  now  to 
pay  over,  and  which  may  be  recovered  In  an 
action  for  money  had  and  received.  The  II- 
I^ality  Is  not  that  which  arises  when  the 
contract  Is  In  violation  of  public  policy  or  of 
sound  morals,  and  under  which  the  law  will 
give  no  aid  to  either  party.  The  plaintiff 
himself  is  chargeable  with  no  illegal  act,  and 
the  corporation  la  the  only  one  at  fault  in 
exceeding  its  corporate  powers  by  making  th6 
express  contract  The  plaintiff  Is  not  seeking 
to  enforce  that  contract,  but  only  to  recover 
his  own  money  and  prevent  the  defendant 
from  unjustly  retaining  the  beneflt  of  Its  own 
Illegal  act.  He  is  doing  nothing  which  must 
be  regarded  as  a  necessary  affirmance  of  an 
Ittegal  act" 

We  are  therefore  of  opinion  that  if  the  con- 
tract is  illegal,  which  is  at  least  doubtful, 
the  plaintiff,  not  being  In  pari  delicto  with  the 
defendant,  can  maintain  bis  action,  and  that 
there  was  error  In  granting  the  motltHt  to 
nonsnlt 

Reversed. 


FEREBEE  v.  NORFOLK  SOUTHERN 
R.  CO. 

(Supreme  Court  of  North  Carolina.    Oct  29, 
1913.) 

1.  Mastbb  ano  SEBVAirr  (fi  111*)— Injubibs 
TO  SravANT—RAiLEOADS— Negligence. 

Plaintiff,  a  bag^eeman,  while  paseiag  out 
imto  the  steps  of  a  baggage  car  at  night  as 
hlB  train  was  moving  into  a  station,  fell  from 
tbe  car  owing  to  the  steps  having  been  torn 
away  after  ue  train  left  Its  starting  point 
Home  weeks  prior  to  the  accident,  the  railroad 
company  placed  and  maintained  a  large  number 
of  boxes  QDSccured  on  a  trestle  platform,  about 
12  or  14  inches  from  a  passing  car.  On  the 
night  in  question  one  or  two  of  the  boxes  bad 
toppled  over  from  jar  or  other  cause,  and 
struck  and  tore  away  the  steps  of  the  car. 
Held,  that  defendant  was  guilty  of  actionable 
negligence  in  leaving  tbe  boxes  where  they 
mif^t  collide  with  a  pairing  train,  and  that 
such  act  was  the  proximate  cause  of  plaintiff's 
injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |S  215-217,  256;  Dec.  Dig. 
I  111.*] 

2.  Master  akd  Servant  (|  129*)— Iitjubibb 
TO  Sbbvant— Pboximatb  Gausi  — Neou- 
GBNcc— Vis  Hajob. 

Where  defendant  railroad  company  was 
neffligent  in  placing  a  qtmutity  of  l>oxefl  near 


the  track  where  they  might  topple  over  and 
strike  parts  of  a  moving  train,  as  they  did, 
breaking  the  steps  of  a  baggage  car  and  result- 
ing in  Injnry  to  the  baggageman,  such  negli- 
gence being  the  proximate  cause  of  the  injury, 
the  railroad  company  was  not  relieved  from 
liability  because  an  unexpected  or  anosual 
storm  migltt  also  have  contributed  to  the  ac- 
cident 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  H  267-263;  Dec.  Dig.  f 

3.  Damages  (S  S3*)  ~  Pbbsohal  Ihjubibs— 

MbNTAI.  SxrFFEBIlTO. 

In  an  action  for  Injuries  to  a  servant  men- 
tal suffering,  consisting  of  worry  concerning 
the  welfare  of  his  wife  and  child  during  the 
period  when  he  was  unable  to  work,  is  too  re* 
mote  to  constitute  a  proper  element  of  damage. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  iS  100,  255 ;  Dec.  Dig.  |  C3.*] 

Appeal  from  Superior  Conrt^  Wake  Oonn- 
ty;  Ferguson,  Judge. 

Action  by  W.  G.  Ferebee  gainst  the  Nor- 
folk Southern  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  New 
trial  for  r^earing  on  the  tssne  of  damages. 

Tbe  action  was  brought  under  the  Federal 
Employer's  Liability  Act  (Act  Jane  11,  1906, 
c.  3073,  84  Stat  282  [U.  S.  Oomp.  St  Supp. 
1011,  p.  1316]);  the  train  on  which  plalntUf 
was  employed  and  injured  being  engaged  at 
the  time  In  interstate  commerce,  and  was  sub- 
mitted and  determined  oa  the  following  is- 
sues and  verdict: 

"(l)  Was  the  plaintiff  injured  by  the  neg- 
ligence of  the  defendant,  as  alleged  In  tbe 
complaint?  Answer:  Yes. 

"(2)  What  is  the  whole  amount  of  dam- 
ages, if  any,  sustained  by  the  plaintiff?  An- 
swer: (15,000. 

"(3)  Did  the  plaintiff  by  his  own  negU- 
gence  contribute  to  bla  injury,  as  all^ted  la 
the  answer?  Answer:  No. 

"(4)  What  amount,  if  any,  shall  be  deducted 
from  the  damages  sustained  by  the  plaintiff 
as  the  proportion  thereof  attributable  to  the 
plaintiff's  own  negligence?  Answer:  — — .** 

R.  N.  Slmma,  of  Raleigh,  for  appellant 
Ward  &  Thompson,  of  Elizabeth  City,  and 
Douglass  &  Douglass  and  W.  H.  Lyon,  Jr., 
all  of  Raleigh,  and  W.  W.  EUiott  of  Norfolk, 
Ta.,  for  appellee. 

HOKE,  J.  We  find  no  reversible  error  af- 
fecting the  determination  of  the  first  and 
third  issues.  There  was  evidence  tending  to 
show  that,  at  the  time  of  the  occurrence, 
plaintiff  was  an  employ^  of  defendant  eom- 
pany  as  baggagemaster  and  flagman  on  a 
train  carrying  passengers  and  freight  from 
Raleigh,  N.  C,  to  Norfolk,  Va.,  and  that  it 
was  a  part  of  plalntlfTB  duties  to  go  out  on 
the  steps  of  the  baggage  car  as  the  train 
moved  into  a  station  yard  for  the  purpose 
of  receiving  tbe  United  States  mall  and, 
further,  of  preventing  persons  from  getting 
on  or  off  train  when  it  was  in  motion  and 
to  assist  the  conductor  in  seeing  that  the 
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passengers  entered  and  departed  from  the 
train  In  safety;  that  on  June  2,  1912,  at 
9:15  p.  m.,  the  train  on  which  plaintiff  was 
BO  employed  left  the  station  yard  in  the 
dty  of  Raleigh  on  Its  r^ular  run  for  Nor- 
folk, and,  as  it  was  approa<dilng  the  station 
of  Wendell,  plaintiff.  In  the  line  of  his 
duty,  went  on  the  platform  and  started  down 
the  steps,  and,  they  having  been  torn  away 
after  the  train  left  Raleigh,  he  fell  through 
the  opening,  was  dragged  some  distance  by 
the  train,  and  was  fearfully  crushed  and 
mutilated  and  permanently  injured;  that 
the  night  was  dark;  there  was  no  light  on 
the  platform  at  the  time  except  a  little  rail- 
road lantern,  carried  by  plaintiff,  and  which 
threw  no  light  up  or  down  but  just  "glared 
from  the  sides." 

[1]  It  was  further  proved  that  for  some 
weeks  or  longer  prior  to  the  occurrence,  on 
the  platform  or  walkway  of  a  trestle,  In  the 
Jones  street  yard,  in  the  dty  of  Ralel^, 
there  had  been  left  a  number  of  boxes  to 
bold  oil  cans  for  engineers  and  other  things ; 
these  boxes,  4  ftet  tall  and  13  and  18  indies 
thidL,  the  same  being  on  the  trestle  plat- 
form, setting  up  on  end  and  unsecured  in 
any  way  and  about  four  feet  from  the  rail, 
leaving  them  12  or  14  indies  from  the  car. 
And  ttie  evidence  farther  tended  to  show 
that,  on  the  night  in  question,  one  or  two  of 
these  boxes  had  toppled  over  from  the  jar 
or  other  canseB  and  had  stmdc  and  torn 
away  the  st^  and  thus  occasioned  the  in- 
jury C(Hnplained  ot  It  was  a  negligent  act 
to  leave  boxes  of  that  shape  and  size  so  near 
the  main  track  of  the  railroad  where  th^ 
were  liable,  at  any  time  and  from  ordinary 
causes,  to  fall  over  and  collide  witti  defrad- 
ant's  trains,  and,  the  Jnir  having  accepted 
this  version  of  the  occurrence  and  deter- 
mined, further,  that  such  act  was  the  proxi- 
mate cause  of  plalntUTs  injuries,  an  action- 
able wrong  has  been  established;  the  stat- 
nte  on  which  the  suit  Is  brought,  the  Fed- 
eral Employer's  Liability  Act,  having  made 
provision  that  contributory  negligence,  even 
if  It  existed,  shall  only  be  considered  In  dim- 
inution, of  damages. 

[2]  It  was  urged  for  defendant  that  the 
evidence  tending  to  show  the  prevalence  of 
an  unusual  windstorm  on  the  night  in  ques- 
tion has  not  been  allowed  its  proper  weight, 
but,  on  the  facts  in  evidence,  the  position 
cannot  avail  the  defendant.  The  negligent 
placing  of  the  boxes  having  been  accepted  as 
the  proximate  cause  of  the  Injury,  or  one  of 
them,  the  defendant  is  not  relieved,  though 
an  unexpected  or  unusual  storm  should  have 
contributed  also  to  the  result  In  Shearman 
&  Bedfleld  on  the  Law  of  Negligence  (6th 
Ed.  i  16),  it  is  said:  "Inevitable  acddent  la 
a  broader  term  than  an  act  of  God.  That  im- 
plies the  Intervention  of  some  cause  not  of 
human  origin  and  not  controllable  by  human 
inwer.  An  aoddoit  is  inevitable  U  the  per- 
son by  whom  It  occurs  nether  baa  nor  is 


legally  bound  to  have  suffldent  power  to 
avoid  It  or  prevent  Its  injuring  another.  In 
Budi  a  case,  the  essential  element  of  a  legal 
duty  Is  wanting,  and  It  cannot  therefore  be 
a  case  of  negligence,  etc."  Pursuing  the 
same  subject  In  section  16  B,  the  author 
says,  further:  "The  rule  Is  the  same  when  an 
act  ot  God  or  an  accident  combines  or  con- 
curs with  the  n^llgence  of  the  defendant 
to  produce  the  Injury  or  when  any  other 
effident  cause  so  combines  or  concurs;  the- 
defendant  is  liable  if  the  Injury  would  not 
have  resulted  but  for  his  own  negligent  act 
or  omission."  And,  as  heretofore  stated,  no- 
reason  Is  shown  why  the  verdict  on  the 
third  issue,  that  as  to  contributory  negli- 
gence, should  be  disturbed;  it  having  been 
made  to  appear  tha{  plaintiff  went  out  on 
.the  platform  and  started  down  the  steps,  In 
the  performance  of  bis  duty,  and  the  jury, 
under  a  proper  charge,  having  found  that  he 
was  careful  at  the  tlzue  and,  under  all  the 
drcumstances,  had  no  reason  to  antidpate 
nor  expect  that  the  steps  bad  been  torn 
away. 

[3]  OD  perusal  of  the  reood,  bowerer,  we 
must  hold  that  there  was  errw  committed 
(HI  the  trial  of  the  issue  as  to  damages.  On 
that  Issns,  the  idaintifr,  over  (AJectton  by  de- 
fendant to  both  qnestlmi  and  to  spedflc  por- 
tions of  tbe  answer,  was  allowed  to  testis 
as  follows:  "Q.  In  what  req>eet  w&e  you 
troubled  mentally?  A.  1  was  troubled  about 
having  a  wife  and  child  on  me,  with  no 
prospect  and  no  future ;  I  was  worried  about 
baring  a  boy  fOur  years  old ;  1  was  worried 
all  the  time  about  no  Income  whatever;  I 
never  received  a  cent  for  the  period  of  nine 
months ;  I  had  a  wife  and  a  child,  s^bo  bad 
never  been  to  sdiool  a  day  in  his  life,  to 
educate.  C^be  defendant  objects  to  the  last 
part  of  the  answer.)"  It  Is  very  generally 
hdd  that  mental  suffering  wbidi  would  nat- 
urally result  from ,  physical  injury,  wrong- 
fully Inflicted,  is  a  proper  element  of  tbe 
damages  which  may  be  awarded,  and,  in  such 
case  It  may  be  allowed  whether  spoken  to  di- 
rectly by  the  witness  or  not;  but  the  ded- 
sions  are  also  to  the  effect  that  the  dam- 
ages recoverable  from  this  source  must  be 
confined  to  those  which  are  the  natural  and 
proximate  result  of  the  Injury  as  it  affects 
the  person  himself,  and  that  the  concern 
which  may  be  caused  by  Its  possible  or 
probable  effect  upon  others  may  not  be  con- 
sidered. The  effort  to  fix  upon  proper  com- 
pensation In  injuries  of  this  character  is,  In 
many  cases,  very  nn8atl8fact<M:7,  and  tiie  tes- 
timony received  In  this  Instance  would  Intro- 
duce such  an  additional  element  of  uncertain- 
ty and  of  divergence  among  litigants  suffering 
the  same  or  similar  injuries  that  It  has  been 
very  generally  regarded  as  too  remote.  At- 
chison, etc,  R.  R.  V.  Chance,  67  Kan.  40,  45 
Pac  60;  Maynard  v.  Oregon  R.  R.,  46  Or. 
15,  78  Pa&  988,  68  Ii.  £.  A.  477 ;  Statler  v. 
Ray  iifg.  Co.,  195  N.  Y.  478;  88  N.  B.  1068; 
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Pittsburg  B.  B,  Storr.  68  111.  Appw  280; 
K^es  T.  Bailway,  86  mnn.  290,  80  M.  W. 
888;  Brown,  RecelTer,  r.  StiUlTan,  71  Tez. 
470.  10  S.  W.  288;  1  Sedffwldc  on  Damages 
<8tb  Ed.)  i  430. 

I*or  the  error  Indicated,  tiiere  most  be  a 
ner  trial  on  tbe  Isane  oC  damages,  and  It  la 
BO  ordered. 

Partial  new  trial 


DELL  SCHOOL  et  al.  t.  PEIRGB. 

(Supreme  Oourt  of  North  Carolina.    Oct  22, 
1913.) 

1.  Plsadiho  <}  86*)— Ton  *o  Plead— Extek- 
BioiT— Ndticx. 

A  defendant  la  bound  to  take  notice  of  an> 
order  made  in  the  regular  term  exteoding  the 
time  of  pleadii^i  and  the  law  preaumes  that  be 
baa  fall  notice  of  It,  partieulany  where  be  Uior 
self  is  sn  attorney. 

[Ed.  Note.— Fw  other  cawwh  see  Pleading, 
Cent.  Dig.  11172-178;  Dec.  Dig.  |  8B.*] 

2.  Judgment  (8  167*)— DEFAin/r  J-ddgukk^ 
Opening— CoBT  Bond. 

Under  the  direct  provirimiB  of  ReviBal,  | 
4S8,  a  defendant,  in  an  action  for  the  recovery 
of  land,  is  mqulred  to  file  a  vmt  bocd  before  he 
may  answer,  plead,  or  demur,  consequently  the 
filing  of  such  cost  bond  is  a  condition  precedent 
to  tbe  setting  aside  of  a  default  judgment 

[Ed.  Note.— For  other  cases,  see  Jndgpient, 
Cent  Dig.  H  326,  330,  333.  334;  Dec  Dig.  I 
167.*1 

3.  jTTDOifBNT  (S  138*)— Default  Judomehv— 

Vacation— Case  Requibed. 

A  defendant  seeking  to  set  aside  a  default 
must  show  that  be  used  care  in  protecting  bis 
riehts;  the  standard  of  care  required  being  that 
which  an  ordinarily  prudent  man  bestows  upon 
his  important  business. 

[Ed.  Note.— For  other  cases,  see  Jadgment, 
Cent  Dig.  H  240-251.  254 ;  Dec.  Dig.  1 138.*] 

4.  Judgment  (S  106*)— Dsfauio?  JuDOKBirr— 
Taking  Default. 

A  default  judgment  may  be  rendered,  al- 
though the  cause  is  oot  on  the  trial  or  motion 
docket. 

[Ed,  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  U  160,  162.  180-107;  Dec.  Dig.  | 
106.*] 

5.  Bquitt  (S  64*)— Maxims. 

The  law  win  assiat  those  who  are  diligent 
and  will  not  take  from  them  the  advantage  uiey 
have  thns  acquired  and  turn  it  over  to  those  wbo 
have  been  inactive. 

[Ed.  Note.— For  other  cases,  see  Equity,  Dec 
Dig.  I  64.*] 

6.  Equitt  (I  60*>— UuoHS. 

He  has  the  better  right  wbo  was  first  in 

point  of  time. 

[Ed.  Note.— For  other  cases,  see  Equity,  Gent 
Dig.  !  181;  Dec.  Dig.  S  60.*] 

7.  Judoubnt  rt  143*)— Default— Vacation- 
Excusable  Neglect. 

Defendant  an  attorney,  was  duly  served 
with  process  on  July  4tb;  tbe  writ  being  re- 
turnable to  the  Angost  term.  At  the  August 
term  plainUfFs  were  allowed  30  days  to  file  a 
complaint,  which  they  filed  on  September  14th. 
Defendant  attended  ue  November  term  and  ex- 
amined tbe  order  and  tbe  complaint  which  had 
been  filed  but  did  not  move  for  time  to  answer 
or  enter  an  appearance  or  file  cost  bond.  He 
left  before  the  final  adjournment,  and  plalatifCs 
took  a  default  judgment  field,  tliat  be  was  not 


entitled  to  a  vacation  of  tbe  judgment,  as  be 
should  have  moved  tbe  court  for  leave  to  file  an 
answer,  even  though  tbe  case  was  not  on  the 
trial  or  motion  dot^et  and  bis  rights  lost  by  bis- 
own  carelessness. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  II  268.  270,  272-2»l;  Dec  Dig. 
143*^] 

8.  Judgment  (H  143. 146*)— Dbfault^Vaoa- 

TION— OaOUNDB. 

To  warrant  a  vacation  <a  a  default  judg- 
ment, it  most  appear  that  the  defendant's  neg- 
lect was  excnsable  and  that  be  bad  a  meritorious 
defense. 

[Ed.  Note.— For  other  cases,  see  Judgment; 
Cent.  Dig.  |S  269-295;  Dec  Dig.  K  143.  145.*]. 

9.  Judoubnt  (|  162*)— Default— Vacatioic — 

BUBDEN  OF  PBOOF.  • 

The  burden  of  establishing  a  meritorious  de- 
fense necessary  to  procure  the  setting  aside  of  a 
default  judgment  rests  upon  the  defendant 

Note.— For  other  cases,  see  Judgment. 
Cent  Dig.  U  319-322;  Dec.  Dig.  {  162.*] 

10.  Appeal  and  Ebbob  ({  219*)— Pbesbnta- 

TION  OF  UBOUNUS  OF  REVIEW  IN  COUBT  BB- 

Low— NECEsarrr. 

A  party  cannot  on  appeal  complain  that  the- 
judge  failed  to  find  additional  facts,  where  it 
does  not  appear  that  any  request  was  made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1316,  1317-l£»,  1822_ 
1323;  Dec.  Dig.  8  215.*] 

11.  Procehb  a  126*)— Sebvioe— Validitt. 
Service  oif  process  upon  one  attending  court 

as  a  witness  is  not  void  but  voidable  and  hence- 
must  be  attacked  by  motion  to  set  aside,  the  de- 
fendant appearing  specially  for  the  purpose  of' 
the  motion;  his  remedy,  in  case  the  motion  la 
overruled,  being  to  except,  answer,  and  appeal- 
from  the  final  judgment. 

[Ed.  Note.— For  other  cases,  see  Process.  Gait.. 
Dig.  I  156H ;  Dec.  Dig.  |  126.*] 

12.  Appearance   (§  9*)— Qenkkal  Apfkab- 
AwcE— What  Constitutes. 

An  appearance  will  not  be  considered  spe* 
cial  simply  because  so  called;  hence  a  par^  seek* 
ing  to  set  aside  a  default  waives  defects  in  the- 
summooa  by  asking  leave  to  file  an  answer  and- 
cannot  move  to  set  aside  the  judgment  on  tbe- 
groond  of  the  want  of  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Appearance^, 
Cent  Dig.  U  42-62;  Dec  Dig.  |  9.*] 

Appeal  from  Superior  Conrt,  Dnplln  Coun- 
:ty;  Allen.  Judge: 

Action  by  the  Dell  Scfaool  and  otbers. 
against  W.  W.  Pelrce.  Defendant  defiinlted 
and  thereafter  moved  to  set  aalde  the  judg- 
ment, and  ftom  tbe  denial  of  his  motion  he 
appeals.  AjOrmed. 

This  Is  a  motion  before  Judge  Allen  to 
set  aside  a  judgment  rendered  at  Novem- 
ber term,  1912,  by  Judge  Carter.  The  judge 
found  the  following  facts:  "Summons  was- 
issued  July  4, 1910,  and  personally  served  by 
the  deputy  sherifF  on  that  date  and  returned 
to  the  August  term.  1910,  of  tbe  Superior 
court  of  Duplin  county.  At  tbe  August  term. 
1010,  an  order  was  duly  entered  before  his 
honor,  Frank  Carter,  judge  presiding,  In  open 
court,  making  additional  parties  plaintlfCs. 
and  allowing  the  plaintiffs  30  days  to  file  com- 
plaint, and  no  order  other  than  that  was- 
made  as  to  pleading,  and  on  September  14^ 
1912,  the  plaintiffs  filed  a  duly  verified  com- 
plaint  The  August  term.  1912,  of  the  said 
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court  adjourned  on  ttie  7tli  day  of  S^ttem- 
ber,  1912.  The  defendant,  W.  W.  Pelrce,  1b 
a  practicing  attorney  In  the  courts  of  thla 
state.  No  appearance  bas  even  t>een  en- 
tered on  the  dotiket  of  this  court  either  by 
the  defendant  or  by  an  attoroey  for  tdsa. 
The  defendant  attended  the  November  term, 
1012,  of  said  court  and  personally  examined 
the  order  at  the  November  term,  1012,  and 
the  complaint  whldi  was  filed  by  the  plaln- 
tiflFs;  the  same  being  on  file  In  the  clerk's  of- 
fice. No  motion  was  made  before  the  court 
for  time  to  answer,  and  no  time  was  granted 
by  Qie  court  or  by  coxmsel,  and  there  Is  no 
rule  of  the  Duplin  bar  allowing  time  to  an- 
swer without  application  to  the  court;  nor 
has  the  defendant  ever  filed  answer  in  this 
cause;  nor  has  he  given  the  bond  required 
by  the  statute  or  ashed  to  be  allowed  to  do 
so.  The  defendant  left  the  court  on  EMday 
before  final  adjournment  on  Saturday,  and, 
on  Saturday  before  the  final  adjournment, 
the  plaintilh  moved  the  eonrt  for  Judgment, 
for  the  want  of  an  answer.  A  member  of  the 
bar  present,  not  of  counsel  on  either  side, 
suggested  that  the  defendant  dedred  time 
to  answer.  The  platntUFs  Inslated  upcm  their 
motion,  and,  after  hearing  the  same,  his  hon- 
or, Carter,  judge,  rendered  the  Judgment  set 
ont  in  the  record.  The  Judgment  at  the  No- 
vember term,  1912.  does  not  appear  to  bare 
been  rendered  against  the  defendant  through 
such  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect  as  entitles  him  to  relief,  and 
it  is  so  adjud^ ;  nor  does  he  show,  in  the 
<q;>lnion  of  the  court,  a  marttorious  defense 
to  the  action."  The  court  deiiled  the  motion, 
and  defendant  appealed. 

W.  C.  Munroe  and  W.  W.  P^rce,  both  of 
Goldsboro,  and  Winston  &  Bigga,  of  Balelgh, 
for  appellant  A.  D.  Ward,  of  New  Bern, 
and  Johnson  ft  Johnson,  of  Warsaw,  tor  ap- 
pellees. 

WALKER,  J.  It  would  be  useless  to  dls- 
cnsB  each  of  the  11  assignments  of  error,  as 
the  material  questions  are:  iX)  Was  there 
excusable  n^lect  on  the  part  of  the  defend- 
ant? <2)  I>id  he  show  a  meritorious  defense? 

[1]  This  is  an  action  to  recover  the  pos- 
session of  land.  Defendant  knew  that  at 
August  term,  1012,  an  orHec  had  been  made 
enlarging  the  time  for  filing  pleadings.  The 
August  term  adjourned  September  7,  1012, 
and  the  verified  complaint  was  filed  Septem- 
)>er  14,  1012.  Whether  the  defendant  actu- 
ally knew  bef&re  the  November  term,  1012, 
that  the  time  for  filing  pleadings  had  been 
extended,  the  order  was  made  at  a  reguhir 
term,  it  was  his  duty  to  he  there  and  take 
notice  of  it,  and  the  law  presumes  that  he 
had  full  knowledge  of  It  Spencer  v.  Gredle, 
102  N.  C.  68,  8  S.  E.  001;  Zimmerman  v. 
Zimmerman,  113  N.  C  432,  18  S.  E.  334; 
Hemphill  v.  Moore,  104  N.  C.  370,  10  S.  E. 
318;  Clark's  Code  (3d  Ed.)  f  60S,  and  the 
numoous  cases  In  the  notes.   At  any  rate. 


the  defendant  knew  at  tbs  Noranber  tenn 
what  had  been  done  aiid  should  then  have 
asked  the  court  for  furtiier  time  to  file  his 
answer  and  defense  bond.  Instead  of  doing 
80,  he  left  the  conrt  and  took  his  dkonces. 
No  reasonable  explanatl<m  is  given  for  this 
apparat  neglect  of  his  own  Interest  B^ng 
himself  an  attorney,  lie  cannot  w^  plead 
Ignorance  of  the  law,  and  he  must  therefore 
have  known  that  his  time  for  pleading  had 
expired.  To  say  the  least,  defendant  In  any 
view  of  bis  case,  left  his  aflEairs  In  a  yvtj 
precarious  state  and  with  a  ■eenlng  disre- 
gard of  consequences. 

[2]  He  has  never  yet  tendered  bis  defoiae 
bond,  which  must  precede  his  right  to  an- 
swer. It  is  so  distinctly  provided  by  stetnte^ 
Revisal,  {  453;  Jones  Best,  121  N.  G.  154^ 
2S  S.  E.  187.  That  section  requires  him  to 
file  this  bond  "before  he  is  pennltted  to  an- 
swer, plead,  or  demur."  That  was  his  first 
duty  at  November  term,  as  soon  as  be  learn- 
ed the  cause  of  action.  If  he  Intended  to  de- 
fend the  action,  and  this  he  foiled  to  do. 

[3-7]  And  he  took  no  proper  action  In  any 
way  looking  to  the  exratdse  of  his  right  to 
defend,  or  to  ito  revival,  as  it  had  then  been 
lost  by  his  delay.  We  have  seen  that  he  had 
notice  of  the  order  at  August  term,  extend- 
ing the  time  to  plead,  and  this  required  him 
to  make  reasonable  inquiry  as  to  the  filing 
of  the  complaint  and  to  be  on  his  guard.  He 
had  not  even  entered  his  appearance  on  the 
docket  The  law  does  not  allow  a  party  to 
sleep  on  his  rights.  He  must  keep  awake 
and  be  alert,  exercising  the  care  and  watch- 
fulness of  an  ordinarily  prudent  man  in  pro- 
tecting his  rights  and  saving  his  Interests. 
We  have  held  tbat  the  standard  of  care  by 
which  he  must  be  Judged  Is  that  which  a 
man  ordinarily  prudent  bestows  upon  bis  Im- 
portant business.  Boberte  v.  Alman,  106  N. 
C.  391,  11  S.  E.  424.  We  said  in  the  recent 
case  of  McLeod  v.  Ooocb,  162  N.  C  — ,  73 
S.  E.  4,  that  "a  party  has  no  right  to  aban- 
don all  active  prosecution  of  his  case  rimply 
because  he  has  retained  counsel  to  represent 
him  lo  the  court"  This  applies  with  pecul- 
iar force  to  the  defendant  now  applying  for 
relief,  as  he  has  assumed  the  dual  positton 
of  attorney  and  client  and  must  therefore 
give  both  his  personal  and  professional  at- 
tention to  his  business  on  the  docket  We 
do  not  think  that,  in  any  view  of  the  fticts, 
the  defendant  has  made  out  a  case  of  ex- 
cusable neglect  There  was  apparent  Inatten- 
tion and  Indifference  throughout  the  progress 
of  the  cause,  without  any  adeqiute  explana- 
tion. Even  if  the  case  was  not  on  the  trial 
or  motion  docket,  defendant  shonld  at  least 
have  moved  for  leave  to  file  bis  answer,  and, 
if  he  had  done  this,  the  court*  In  the  exer- 
cise of  ite  discretion,  may  have  granted  his 
motion.  The  fact  that  this  case  was  not  on 
the  trial  or  motion  docket  did  not  prevent 
the  court  from  giving  Judgment,  Uiongh  It 
might  have  excused  defendant's  mbsmce  if 
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he  liad  been  otherwise  dOlgent  and  actfre. 

Be  took  the  chance  of  leaving  his  case  to 
take  care  of  itself,  with  no  one  dnly  author- 
ized to  represent  him  and  look  after  his  In- 
terests, and  he  nrnst  abide  the  resnlt  We 
cannot  take  away  the  advantage  his  adver- 
sary has  gained,  and  legitimately  so,  by  due 
attention  to  the  case.  Vigilance  Is  often  a 
part  of  the  price  we  must  pay  for  what  we 
get  and  what  we  keep  after  It  Is  acquired.  He 
who  neglects  his  Interests  is  apt  to  lose  them, 
which  is  the  plight  of  defendant  now.  It 
early  grew  Into  one  of  the  cardinal  maxims 
of  the  law  that  It  will  assist  those  who  an 
diligent  and  not  those  who  sleep  on  ttielr 
rights,  and  the  law  will  not  take  from  him, 
who  has  been  thus  diligrat,  what  he  has 
secared  thereby  and  torn  it  over  to  him  who 
baa  lost  by  his  inaction.  Broom's  Legal  Max- 
ims <6th  Am.  Ed.)  p.  •867.  HeaUi,  J.,  once 
zemarked  that  "this  is  one  of  the  maxims 
which  we  learn  on  onr  earliest  attendance 
In  Westminster  Hall"  (Cox  t.  Morgan,  2  B.  & 
F.  ^12i,  and  It  is  the  one  underlying  the  law 
of  limitations  or  statutes  of  repose.  So  nnich 
importance  does  the  law  attach  to  diligence  in 
protecting  onr  Interests  that  it  has  another 
maxim  equally  fundamental  and  closely  relat- 
ed to  the  one  Just  mentioned.  "Qui  prior  est 
tempore,  potior  est  Jure;"  that  Is,  he  has  the 
better  right  who  was  first  In  point  of  time. 
Broom,  345. 

[8]  Having  reached  the  conclusion  that 
there  Is  no  excusable  neglect,  it  Is  unneces- 
sary that  we  should  discuss  or  decide  wheth- 
er defendant  has  shown  a  meritorious  de- 
fense. If  he  baa,  as  his  neglect  was  Inex- 
cusable, the  motion  should  still  be  denied. 
He  must  not  only  show  such  a  defense  but 
excusable  neglect  as  well.  We  have,  though, 
carefully  considered  the  other  branch  of  the 
case  and  are  of  the  opinion  that  he  has 
shown  no  legal  merits — nothing  that  would 
defeat  plaintUTs  recovery. 

[9]  At  least  he  has  not  made  it  clear  to 
us,  and  the  burden  of  doing  so  Is  upon  him. 

[16]  He  complains  that  the  Judge  should 
have  found  additional  facts,  but  there  was  no 
request  that  he  should  do  so,  and  such  a  re- 
quest must  appear.  McLeod  v.  Goocb,  supra; 
Albertson  v.  Terry,  108  N.  C.  75,  12  S.  E. 
892;  Hardware  Co.  v.  Buhmann,  159  N.  C. 
Sll,  75  S.  R  731.  This  Is  the  well-aettled 
practice. 

[11, 12]  His  next  position  Is  that  be  was  a 
nonresident,  attending  court  as  a  witness, 
when  the  summons  was  served  apon  him.  But 
this  goes  to  the  Jurisdiction  of  the  person 
and  the  defective  service  of  process.  In  or- 
der to  avail  himself  of  it,  he  should  have  ap- 
peared specially.  In  a  case  precisely  like  this 
one,  the  court  held  that  such  a  service  was 
not  void  but  voidable^  and  advantage,  thAe- 
for^  oonld  be  taken  of  it  only  by  a  special 
abearance.  Cooper  v.  Wyman,  122  N.  a  784. 
29  S.  E.  947,  65  Am.  8t  Rep.  7S1.  Tha  court 
there  said:  "Service  in  such  cases  Is  not 
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void  but  voidable;  hence  the  party,  before 
appearing  in  the  action,  should  by  special  ap- 
pearance move  to  set  aside  the  return  of 
service  (Thornton  v.  Machine  Co.,  83  Ga.  288 
[9  S.  B.  679.  20*Am.  St  Rep.  320])  and,  if 
the  motion  is  denied,  should  request  the  Judge 
to  find  the  facts  and  enter  them  on  the  record 
together  with  the  exception  to  the  ruling,  so 
that  it  may  come  op  for  review  on  the  ap- 
peal from  final  Judgment  Guilford  County 
V.  Ga.  County.  109  N.  O.  SIO  [13  S.  R  Sei].** 

A  motion  to  set  aside  a  Judgment  upon  the 
ground  of  excusable  neglect  Is  one  addrrased 
to  the  merits  and  equivalent  to  a  general  ap- 
pearance and  therefore  a  waiver  of  any  de> 
fectlve  aervloe  of  process.  Scott  v.  Life  Asso., 
137  N.  G.  515,  60  S.  E.  221.  This  case  has 
been  frequently  approved.  Quoting  from  it 
in  Woodard  v.  MUllng  Co.,  142  N.  C.  102.  66 
S.  E.  71,  Justice  Brown  says:  "The  test  for 
determining  the  character  of  an  appearance 
Is  the  relief  asked;  the  law  looking  to  Its 
substance  rather  than  form." 

A  further  retereace  to  Scott  r.  Insurance 
Co.,  and  what  It  dedded.  may  serve  to  bring 
this  important  dlstlnctlQn  between  a  general 
and  special  appearance,  and  the  office  of  eacb, 
more  clearly  before  us.  We  there  said:  "If 
the  appearance  is  in  effect  general,  the  tact 
that  the  party  styles  it  a  special  appearance 
will  not  change  its  real  character.  8  Gyc.  pp. 
602,  508.  The  question  always  is  what  a 
parl7  has  done  and  not  what  be  Intended  to 
do.  If  the  relief  prayed  affects  the  merits  or 
the  motion  involves  the  meeita,  and  a  motion 
to  vacate  a  Judgment  la  each  a  nrotion,  tbea 
the  appearance  is  In  law  a  general  on&  Id. 
pp.  B08,  609.  The  court  will  not  hear  a  party 
upon  a  special  appearance  exc^  for  the  pmv 
pose  of  moving  to  dismiss  an  action  or  to 
vacate  a  Judgment  for  want  of  Jurisdiction, 
and  the  authorities  seem  to  bold  that  such  a 
motion  cannot  be  coupled  with  another  based 
upon  gronnds  whidi  rdate  to  the  merits.  An 
appearance  for  any  other  purpose  than  to 
queatl<m  tlie  Jurisdiction  of  the  court  is  gen- 
eral. 2  Enc.  of  n.  &  Pr.  682.  The  efFort  of 
the  company  evldmUy  was  to  try  the  matter 
and  obtain  a  Judgment  on  the  merits  wtille 
standing  Just  outside  the  threshold  of  the 
court  This  it  could  not  do.  A  party  cannot 
be  permitted  to  occupy  so  amUgnous  a  posi- 
tion. *  *  *  If  a  defendant  invokes  the 
Judgment  of  the  court  in  any  manner  upon 
any  question,  except  that  of  the  power  of  the 
court  to  hear  and  dedde  the  controversy,  his 
appearance  is  generaL  *  *  *  If  he  ap- 
pears to  ttie  merits,  no  statement  that  he  does 
not  will  avail  him,  and,  if  he  makes  a  def  «ise 
which  can  only  be  sustained  by  an  exercise  of 
Jurisdtotlon,  the  appearance  is  general, 
whether  It  Is  In  terms  limited  to  a  special 
purpose  or  not"— citing  numuous  cases.  It 
all  comes  to  this:  That  he  cannot  take  the 
inconsistent  position  of  denying  the  authoi^ 
Ity  of  the  court  to  take  cognizance  of  the 
cause  by  reason  ot  some  defect  in  the  process 
and  at  the  same  time  seek  Judgment  in  his 
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favor  upon  the  merits.  Affirmlog  this  prin- 
ciple as  laid  down  in  Scott  y.  Life  Asso.,  are 
the  following  cases:  Allen-Fleming  Go.  t. 
Railroad,  145  N.  C.  37,  68  S.  K.  793;  Warlick 
V.  Reynolds,  151  N.  C.  606,  66  S.  E.  657; 
Grant  t.  Grant,  1S9  N.  C.  628,  75  S.  E.  784. 

In  Currle  v.  Mining  Co.,  157  N.  C.  209,  72 
8.  B.  980,  Justice  Allen  concludes  the  opinion 
as  follows:  "The  defendants,  Allen  and  Gol- 
conda  Company,  in  their  applicatioii  to  have 
the  Judgment  set  aside,  asked  to  be  allowed 
to  answer,  and  this  is  equivalent  to  a  general 
appearance  by  both"— citing  Scott  v.  Life 
Asso.  That  Is  our  case.  The  other  excep- 
tions are  without  any  merit.  The  defendant 
should  first  have  appeared  specially,  If  he 
questioned  the  JurisdlctloB  of  the  court  over 
him;  and,  if  his  motion  to  dismiss  was  denied, 
he  should  have  excepted  and  then  proceeded 
(without  appeal)  to  his  motion  to  set  aside 
the  judgment  and  appealed  from  the  fl>al 
order.  The  procedure  is  stated  in  Qoopet  r. 
Wyman,  supra. 

We  find  no  error  In  tbe  record. 


JOHNSON  V.  SEABOARD  AIR  LINE  BY.  CO. 
(Supreme  Court  of  North  Carolina.    Oct.  22, 

1.  TsiAi.  (S 165*)— TAxnra  Cabb  fboh  Just— 
NoNSuir— DiBEcrao  Yeediot— Dstxihiha- 

TION  OF  Motion. 

In  ruling  upon  a  defendant's  motion  for  a 
DOssuit  or  a  directed  verdict,  the  court  mast 
adopt  the  evidence  of  the  plaintiff  and  reject 
that  of  the  defendant  except  in  so  far  as  the 
laUer  is  in  the  plaintiS'a  favor. 

[Ed.  Note.— For  other  cases,  see  TrlaL  Cent 
Dig.  SS  373,  874;  Dec  Dig.  |  165.*} 

2. '  RAILBOADS  ({  301*)— ACCIDINTB  AT  GBOSS- 
INGS— HDTUAI.  ItlOHTS. 

Where  a  railroad  track  crosses  a  pobUc 
hitchway,  both  a  traveler  and  the  railroad  have 
egual  rights  to  crossi  but  the  traveler  must 
yield  the  right  of  way  to  ^e  railroad  In  the 
ordinary  course  of  the  letter's  business. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  (  956;  Dec  Dig.  i  UOL*] 

3.  Railboads  (i  312*)— AcciBBNTa  AT  Cboss- 

INGS—DUTIES  OP  RaIXBOAD. 

While  a  train  has  the  right  of  way  at  a 
crossing,  it  is  the  du^  of  the  engineer  to  give 
signals  and  exerdse  vigilance  in  approaching 

such  crossings. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  18  988-1001,  1003-1005;  Dec  Dig. 
S  312.*] 

4.  RaiLBOAOS  (S  301*)— ACdDBNTS  AT  CB0B8- 

ZHG»— Mdtuai.  Dutibs— Lookout. 

A  railroad  company  and  a  traveler  on  a 
highway  approaching  a  creasing  are  charged 
with  a  mutual  duty  of  keeping  a  careful  look- 
out for  danger,  and  the  degree  of  vigilance  is 
in  proportion  to  the  known  danger. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S  956;  Dec  Dig.  S  301.*] 

5.  RAIZ.B0AD8  (S  827*)-^ACCIDBNTB  AT  GSOflS- 

iNQS— Duties  of  Tbavxlbb— Look  anh  Lis- 
ten. 

On  reaching  a  railroad  crossiDg,  and  before 
attempting  to  go  upon  the  track,  a  traveler 
must  look  and  usten  In  both  direcaons  for  ap- 


proaching trains.  If  not  wrevented  from  doinr 
so  by  the  fault  of  the  rauroad  company. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.     1043-1056;  Dec  I^.  (327.*] 

6.  RAILBOAOS  (i  327*)— ACOZDEBTB  AT  OBOSB- 

iKQS— Duties  of  Tbavkzsb— Natubb. 

The  duty  of  a  traveler  to  look  and  listen 
when  approaching  a  railroad  crossing  is  not 
always  absolute,  but  may  be  qualified  by  att»d- 
ant  circomatances. 

[Ed.  Note.— For  other  cases,  sea  Railroads, 
Cent  Dig.  H  1048-1056;  Dec  Dig.  |  827.*] 

7.  Railboaob  (S  324*)— Accidbktb  at  Cboss- 
iHOs— Contbibutobt  Negligence. 

If  a  traveler  fails  to  exercise  the  degree 
of  care  required  of  him  when  approaching  a 
railroad  crossing,  it  is  such  negligence  as  will 
bar  bis  recovery,  if  it  was  the  proximate  cause 
of  his  injury. 

[Ed.  .Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1020-1026;  Dec  Dig.  |  324.*] 

8.  Railboaob  (&  326*)— Accidentb  at  Cboss- 

DunxB  OF  Railboad— OBamucTionB. 
If  a  travder'a  view  la  obstructed  or  bia 
hearing  an  approaching  train  is  prevented,  es- 
pecially if  through  the  tanlt  of  the  railroad 
company,  and  the  company's  servants  fail  to 
warn  bim  of  the  approach  of  a  train,  and  he 
attempts  to  cross  the  tnu±,  haviuK  used  his 
faculties  as  best  be  could  under  the  drcum- 
stances,  negligence  will  not  be  imputed  to  him. 

[EU.  Note.— For  other  cases,  see  Bailroada. 
Cent  Dig.  H  1037-1042;   Dec  Dig.  f  826.*} 

9.  RAIjLBOADB  (I  334*)— ACCinEHTB  AT  GBOBB- 
ING&— OonTBIBUTOBT  NKGLXGEHCB— 8VDDBN 
PXBIL. 

Where  a  traveler  is  without  fault,  or  bis 
fault  is  excused  by  some  act  of  the  company, 
or  the  company  has  the  last  clear  chance  to 

fvoid  the  accident  the  traveler,  suddenly  con- 
ronted  by  a  periL  may,  withont  the  imputation 
of  negligence,  adopt  such  means  of  extrica- 
tion as  are  apparently  necessary,  and  Is  beld 
only  to  such  measure  of  care  as  a  man  of  or- 
dinary prudeuce  would  exerdse  in  the  same 
circumstances. 

[Ed.  Note.— For  other  cases,  see  Bailroada, 
Cent  Dig.  S  1027;  Dec  Dig.  {  334.*] 

10.  Baiuoaos  (S  350*)— Acciobntb  at  Cboss- 

IN08— SUFFICIBKCT  OF  EVIDBltcB— CONTBIB- 

UTOBT  NEOXIOENCE. 

In  an  action  for  injuries  received  by  a  12 
year  old  boy,  who  was  injured  at  a  railroad 
crossing  over  a  frequented  street  by  the  rear 
portion  of  a  train  engaged  in  making  a  fiying 
switch,  and  which  was  concealed  by  cars  upon 
a  aiding,  evidence  held  sufficient  to  take  to  the 
jury  the  question  of  the  boy's  exercise  of  due 
care 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  83  1152-1192;  Dec  Dig.  8  350.*] 

11.  Appeai.  Awn  Ebbob  (J  928*)— Pbesump- 

TI0N9— InSTBUCTIONS  NoT  IN  BXCOBD. 
Where  the  instructions  of  the  court  as  to 
the  negligence  of  the  railroad  company  and  the 
contributory  negligence  of  the  person  injured 
at  a  railroad  crossing  are  not  In  the  record,  it 
will  be  presumed  that  the  verdict  was  found 
under  proper  Instmetiona  mi  aoch  Issues. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Gent  Dig.  U  874^704;  Dec  IHg.  ft 

928.*] 

12.  RAILBOADB  (8  312*)— ACCIDCRTB  AT  CbOSS- 

IN08— Gboss  Nequgbnce— Flying  Switch. 
The  act  of  a  railroad  company  in  making  a 
flying  switch  scross  a  public  highway  in  the 
midst  of  a  populous  town,  or  village  is  grosa 
and  crimintu  negligence,  which  would  render 
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those  responBlble  gnlltT  of  muBlaushtw  U 
death  were  oatued  thenby. 

[Ed.  Note.— For  otiier  cases,  see  Baflnwds, 
Cent  Dig.  U  988-1001,  llm-IOOB;  I»ee. 

28.  Baiuoads  Q  887*)— AcxnoxHTB  at  Obosb- 
iNOB  — Cause  or  Ihjuet— Nxoliobitob  or 

COHPAKT. 

Where  a  boy,  as  he  approached  a  railroad 
•eros^g,  looked  aad  Usteiied,  bat  his  view  was 
■obstructed  b7  cars  apon  «  tamng  near  the  cross- 
ing  and  hia  attention  was  attracted  by  a  train 
which  had  Joat  passed  and  w>parently  was 
about  to  retom,  and  was  inJnrM  hy  the  rear 
portion  of  that  train,  which  was  maung  a  fly- 
•tag  switch,  and  tiwre  was  no  wamiag  given 
him  of  the  approach  «f  that  portion  of  the 
train,  the  negUgenco  «f  the  company,  and  not 
the  boy's  want  of  «az«,  waa  the  eaoae  of  the 
Injnry. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  H  MSO-IOSB;  Dea  Dig.  |  887.*] 

14.  Baiuoam  a301*>— AociiniiTfl  AT  Obmb* 
IROS— DcTT  or  Tbatkia— DxGBBB  or  Yiox- 

A  greater  degree  of  vigilance  is  reqntred 
of  a  traveler  approadiing  a  railroad  crossing 
than  is  reqnirea  of  employfa  of  the  company 
who  are  engaged  kk  the  verformanoe  tA  their 

duties. 

[Ed.  Note. — For  other  cases,  see  BaQroads, 
Cent  Dig.  |  900;  Dec.  Dig.  {  SOL*] 

15.  Bailboads  (8  324*}— AociDBma  at  Gbobs- 
inoa  —  COHTBIBUTOBT  Neoliobncb  —  AP- 

fbabahob  or  Safbtt, 

Where  a  traveler  is  decelTed  by  appear- 
ances produced  by  the  negligence  of  the  rail- 
road company  in  socb  a  way,  and  to  such  an 
'extent,  that  a  man  of  ordinary  prudence  would 
-not  antidpate  danger,  the  company  cannot  es- 
•cape  liaUUtT  by  Impraag  the  Uame  to  Um. 

[Ed.  Note.— For  tthtr  cases,  see  Baflroads, 
•Cent  Dig.  li  1020-102S;  Dea  Dig.  |  824.*] 

16.  Bailboads  H  847*>— Aooidkhtb  at  Obosb- 
INQ»-ADiaaSIBILITT  w  BviDiiroB— Bklb- 

TANCT. 

In  an  actioa  for  Injuries  to  a  traveler  at 
a  «rade  crossing,  where  the  plaintiff  teatifled 
ttiat  tuB  view  was  obstimcted  by  cars  upon  a 
iridiog,  evidence  of  measurements  of  other 
«acs,  which  were  not  shown  to  have  been  of  the 
saane  width  as  those  on  die  siding.  Is  Inadnds- 
•Sble  to  prove  that  tiie  cars  could  not  have 
been  in  the  position  claimed  v^tfaout  being 
straA  by  a  train  on  the  other  track. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  {{  1124-1137;  Dec.  Dig.  |  347.*] 

17.  Witnesses  (>  369*)  -  Bias  or  Witness — 
Accepting  Pass. 

In  a  personal  injury  action  against  a  rail- 
road eoBipany,  it  Is  proper  for  the  plaintiff  to 
show  by  cross 'examination  of  a  witness  for  the 
defendant  that  the  company  famished  the  wit- 
ness tranaportadoo  to  come  to  the  trial  as  a 
drcumstaaee  from  which  bias  may  be  inferred. 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  U  1187,  1188;  Dec.  Dig.  1  869.*] 

la  APPEAL  AVD  EBBOB  (I  1004*)  —  BXTIBW — 

QDBanoHS  or  Faot— Dauaoeb. 

Under  Const  art  4,  |  8,  giving  the  Su- 
preme Court  jurisdiction  to  review  upon  appeal 
any-  decision  ol  the  courts  below  or  any  matter 
of  law  or  legal  inference,  the  court  has  no  pow- 
er to  review  the  action  of  the  trial  eodrt  In 
affirming  a  verdict  for  damages  for  personal  in- 
juries which  were  claimed  to  be  exceasiTe. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
g^^^  Cent  Dig.  li  8044-8847;  D^  Dig.  f 


10.  DAUAOES  (I  100*)--MEAfltrBE— DnnNIBH' 

BD  Eabniko  Gapaoxtt. 

In  an  action  fOr  personal  injuries  result-' 
ing  In  diminished  earning  capacity,  the  meas- 
ure of  damages  Is  not  the  difference  between 
the  protttble  earnings  of  the  plaintiff  before 
and  after  the  Injnry,  but  the  reasonable  present 
value  of  the  diminution  of  his  earning  capac- 
ity. 

[Ed.  Note.— For  ottier  cases,  see  Damages, 
Cent  Dig.  II  237-241 ;  DecTDig.  S  100.*] 

20.  Appeal  and  Ebbob  (|  1178*)  —  Bxvbbsal 
—New  Trial— Pabticulab  Issues. 

Where  the  only  error  in  the  trial  of  an  ac- 
tion for  personal  injuries  was  In  the  instruc- 
tions as  to  Oie  measnre  of  damages,  a  new  trial 
will  be  granted  only  upon  the  questkw  of  dam* 
ages. 

[Ed.  Note.— For  othw  eases,  see  Aiweal  and 
Error,  Cent  Dig.  H  4801-4820;  Dec.  Dig.  % 
IXIS.*} 

On  Motion  for  New  Trial 

21.  New  Tbial  (S  168*)— Application  in  Ap- 
pellate Coubi^Dbtebuination. 

Where  the  defendant  moves  for  a  new- 
trial  apon  the  ground  of  newlr  discovered  evi- 
dence after  the  ease  Is  argued  in  the  Supreme- 
Court,  the  application  should  be  careCally  scru> 
tinized,  and  the  burden  is  upon  the  defendant 
to  rebut  the  presumption  that  the  verdict  la 
correct  and  that  there  has  been  a  lack  of  dili- 
gence. 

[Ed.  Note,— For  other  cases,  see  New  Trial, 
Cent  Dig.  »  7,  232,  246.  2&2,  263,  266,  2H0. 
284.  286,  291,  292,  204,  296,  303,  306,  318; 
Del  Dig!  I  ids.*]  '  '       •       '  • 

22.  Niw  Tbiai.  d  168*)— Applioatiom  in  Ap- 
PBLLATB  COUBT— SmnOIBHOT— NBWI.T  Dis- 

ootebbd  BriDincB. 

An  affidavit  In  the  Supreme  Court  for  a 
new  trial  upon  the  ground  of  newly  discovered 
evidence  must  show  that  the  witness  will  ^ve 
the  eridoice;  that  it  la  probaUy  true;  uat 
it  Is  competent  material,  and  relevant;  that 
due  diligence  waa  used  to  procure  the  testi- 
mony at  the  trial;  that  it  is  not  merely  cumu- 
lative ;  that  It  does  not  tend  only  to  contradict 
or  impeach  a  former  witness;  and  that  it  is 
snch  that  a  different  result  will  probably  be 
reached  upon  another  triaL 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  li  7,  232.  246,  2(K2,  253,  266,  280 

Dec.  Dig.  I  168.*] 

Appeal  from  Saperlor  Goar^  Lse  Coonty; 
Daniels,  Judge. 

Action  by  Clarence  Johnson  against  the 
Seaboard  Air  Line  Railway  Company.  Judg- 
ment for  the  plaintiff,  and  defenduit  ap- 
peals. Affirmed  in  part  and  reversed  and 
remanded  in  part,  and  motlm  for  a  new 
trial  denied. 

The  plalntlfl  alleged  that  on  or  about  Sep- 
tember 1,  1910,  he,  a  boy  of  about  12  years 
of  age.  was  attempting  to  cross  the  track  of 
tbe  defendant  railroad  on  Elm  street  In 
Maztmi,  N,  C,  at  a  public  crosslog;  that 
the  defendant  was  engaged  in  making  what 
la  known  as  a  flying  switch ;  that  it  negli- 
gently ran  over  the  plaintiff  as  be  was 
crossing  the  defendant's  tracks  on  said 
street:  that  his  foot  was  injured  by  being 
ran  over;  and  that  be  was  damaged  in  the 
BOja  of  ¥20,000.  The  spedficatlons  of  negli- 
gence In  the  complaint  are  as  fallows:  (1) 
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^nie  train  of  tbe  defendant  was  operated  In 
a  negligent  and  careless  manner  and  at  an 
unlawful  rate  of  speed.  (2)  Defendant  bad 
no  one  on  tbe  car,  wMcli  struck  the  plain- 
tiff, to  control  Its  movements.  (3)  No  look- 
out was  kept  on  tbe  car.  (4)  No  warning  or 
signal  wbatsoeTer  was  given  of  its  move- 
ments or  apiffoacb,  and  defendant  was  mak- 
ing what  is  known  as  a  flying  switch.  (5) 
Tbat  tbe  street  Is  constantly  used  by  the 
public  in  passing  and  repassing  oTer  the  de- 
fendant's tracks  from  one  side  to  the  other, 
and  defendant  permitted  a  string  of  cars  to 
remain  standing  on  one  of  its  tracks,  and 
they  so  obstmcted  the  view  of  plaintiff,  as 
he  approached  the  tracks  on  his  bicycle, 
that  he  could  not  see  the  loose  cars,  as  they 
moTcd  toward  the  crossing,  after  being  de- 
tached from  the  train. 

The  defendant  answered,  denying  all  the 
allegations  of  negligence,  and  alleged  that 
plaintiff  was  gnilty  of  negligence,  in  that  he 
was  coming  down  Elm  street  on  a  bicycle  and 
crossed  defendant's  track,  after  being  warn- 
ed not  to  do  so,  and  Instead  of  keeping  on 
the  street,  where  there  was  no  danger,  he 
suddenly  turned  hla  wheel  or  bicycle,  and, 
running  parallel  with  tbe  said  trade,  he 
fell  under  the  moving  train,  and  this  was 
the  sole  cause  of  his  injury.  Much  evidence 
was  Introduced  by  the  parties  to  sustain 
their  respective  contentions.  There  was  evi- 
dence tending  to  prove  the  following  facts: 
The  Seatxiard  Air  Line  Railway  at  the  cross- 
ing consists  of  a  main  line  and  a  side 
track,  which  side  track  branches  off  west 
of  the  crossing  and  enters,  at  some  dis- 
tance, the  cotton  oil  mlllyard;  this  part  of 
the  track  being  known  as  the  oU  mill  siding, 
and  lying  on  the  north  side  of  the  main 
track,  next  Robert  Groom's  residence.  A 
"pass  track"  connects  the  main  line  with 
the  side  track,  leaving  the  main  line  Just 
west  of  the  crossing  and  merging  with  the 
Bide  track  upon  and  east  of  the  crossing. 
AU  tbe  tracks  at  one  point  on  tbe  crossing 
are  only  19  feet  across.  Elm  street  at  this 
place  Is  a  much-used  thoroughfare  on  one 
of  tbe  principal  residential  streets,  all  three 
of  the  principal  churches  being  on  it  and 
near  this  place.  It  is  mnch  used  by  children 
going  to  tbe  graded  school,  about  200  yards 
away  on  thla  street,  cotton  oU  mill  employ^ 
and  dtisens  at  large 

The  witness  for  the  plaintiff,  as  w^l  aa 
the  plaintiff  hlznaelf,  testlfled  tbat  the  view 
of  Cbe  pass  trade  mentioned  above,  and  of 
the  main  track  west  of  Elm  street,  waa  en- 
tirely obacnred  by  a  llDe  of  standing  cars 
on  tbe  oil  mill  iddln^  coming  almost  down 
to  the  street  Tbe  defendant's  witnesses 
stated  that  they  were  making  a  "running 
switch,"  but  that  the  loose  car  had  upon  It 
the  conductor  and  a  flagman.  The  evidence 
of  the  plaintiff,  and  of  some  of  plalntiCrs 
witnesses,  Is  tbat  there  was  no  person  on  tbe 
car,  and  no  warning  was  given  of  Ita  ap- 


proadL  There  Is  no  eivldenee  that  any  aof- 
fident  warning  was  given  at  this  tfane.  The 
defaidont,  howevw,  rtiled  npon  a  warning, 
which  its  evidence  tended  to  show  bad  been 
given  tbe  plaintiff  when  the  train  first  ar- 
rived at  Maxt(Mi,  and  mis  tben  some  600  or 
600  feet  vest  of  the  croasli^,  and  standing 
still,  to,  "Stop  I  We  ore  going  to  make  a 
Bwitch,"  after  wbldi.  so  the  witness  testified, 
he  walked  back  some  200  feet  and  turned  tbe 
train  Into  the  switch.  Plaintiff  testified  that 
the  negro  was  not  at  the  crossing  at  alL 

The  witness  McNeil,  who  made  the  map, 
testified  that  he  did  not  know  the  width  of 
the  street;  its  edge  was  not  well  defined; 
he  did  not  measure  tbe  distance  between  the 
south  edge  of  the  oil  mill  track  and  the 
north  edge  of  the  "pass  track"  on  the  west 
side  of  the  street ;  but  he  used  the  map  to  il- 
lustrate bis  evidence  as  to  measurements  be 
did  make.  He  put  some  designs  on  the  oil 
mill  track  at  the  direction  of  young  Johnson 
to  represent  standing  cars,  bat  did  not 
that  the  number  and  the  exact  position  were 
directed  by  him. 

Plaintiff  testified  in  part  as  follows:  "I 
started  to  Strickland's  store  and  went  on 
the  left-hand  side  as  you  go  down  street  to- 
wards Wilmington,  Strickland's  store  being 
on  the  opposite  side  of  tbe  railroad;  was 
going  after  some  groceries  for  my  mother; 
was  on  a  bicycle.  I  went  out  the  back  yard 
down  a  path  to  Elm  street,  and  went  then 
In  the  usual  way  starting  to  Strickland's 
store,  and  when  I  came  to  the  Seaboard 
crossing  at  Elm  street  near  Mr.  Robert 
Groom's  residence^  I  found  a  train  there, 
that  was  shifting  and  had  blocked  the  cross- 
ing. I  stopi»ed  for  It  to  get  out  of  the  way. 
Stopped  somewhere  between  Mr.  Groom's 
house  and  the  railroad.  A  colored  woman 
was  there,  but  I  did  not  know  het  at  tbat 
time  It  was  Eliza  Mclver.  She  vras  be- 
tween me  and  the  Seaboard  track,  and  had 
a  gocart  with  a  child  In  it  and  one  by  it. 
At  ttie  time  I  stopped  there  waiting  for  tbat 
track  to  dear,  I  noticed  on  tbat  oil  miU  idd- 
ing  some  box  cars.  Q.  How  near  down  to 
Elm  street  did  they  oomeT  A.  Tb^  ran 
near  about  onto  Elm  street,  Just  enaa^  to 
pass  by.  They  were  shlftlnft  and  tbe  train 
was  Fanning  bade  and  forth.  I  did  not  at- 
tempt to  cross  the  street  until  the  oiglne 
cleared  and  went  on  towards  the  d^K>t  with 
some  cars  attached  to  it  When  It  went  by 
I  looked  and  listened  and  started  across.  Q. 
What  did  you  look  for?  A.  I  looked  for  an- 
other train.  Q.  Did  you  see  another?  A. 
No.  Q.  What  effect,  if  any,  dld'Okose  cars 
standing  on  tbe  oil  mill  track  have  with 
your  seeing  it?  A.  It  was  between  me  and 
the  loose  cars.  After  tbe  trad:  was  deared 
and  the  engine  bad  gone  down  towards  Max- 
ton  going  east,  X  started  across  the  trades. 
Just  as  I  got  about  across,  I  heard  some* 
body  holler,  'Lookout  I'  and  I  looked  around 
and  saw  a  car,  and  I  tried  to  get  between 
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tbe  tra<^  and  by  that  Ome  It  stn^  me; 
I  tried  to  get  between  the  main  Une  and 
the  Bide  tnxk  to  clear  the  can  so  I  m>iild 
be'  safe.  Q.  Goold  70a  teU  wbbA  track  that 
loose  car  was  g,cSog  to  take^  the  main  Une 
or  tibe  sldingT  A.  No,  sir.  Q.  It  70a  had 
gotten  between  that  main  Une  and  the  side 
track,  wonld  yon  have  beeai  clear,  r^fardlees 
of  what  It  took?  A.  Tes,  I  conld  lure  gone 
down  and  beaten  It  to  wh«e  It  was  going. 
Q.  What  happened?  A.  The  car  strnA  me 
about  that  time  and  nm  orer  me.  I  had 
'not  gotten  qnlte  clear  of  that  side  track 
that  the  car  came  in  on.  No  one  was  at  Uie 
crossing  except  Eliza  Hclver.  I  could  not 
see  the  cars  on  the  main  line  because  of 
those  box  ears,  and  the  cars  that  I  saw  were 
on  the  oU  mill  side  track.  They  were  not 
blocking  the  street,  but  they  were  near  about 
on  the  street.  I  did  not  see  any  loose  cars 
on  the  main  line  west  of  Elm  street;  I  saw 
one  down  at  the  crossing  at  the  oil  mill. 
I  saw  no  cars  on  the  main  line  except  that 
one  down  at  the  crossing.  That  crossing  was 
about  a  block  west  of  Elm  street,  and  the 
other  cars  I  saw  were  near  about  to  Elm 
street  on  the  oil  mill  side  track.  They  ran 
near  about  up  to  Elm  street,  but  X  cannot 
say  exactly  how  close,  and  those  cars  stayed 
on  the  oil  mill  track  until  after  I  passed 
over.  When  I  started  down  Elm  street,  this 
colored  woman,  who  was  ahead  of  me,  was 
about  10  feet  from  the  track,  and  I  was  10 
or  15  feet  behind  her.  I  was  rldiug  a  boy's 
bicycle  and  I  was  12  years  oU  at  that  time. 
I  remained  where  I  was  until  I  saw  the  en- 
gine go  towards  the  depot  I  then  imme- 
diately got  np  on  my  bicycle  and  rode  across, 
bat  not  until  after  I  looked  both  ways  and 
listened  for  another  train.  I  crossed  the 
railroad  about  the  middle  of  Elm  street  and 
was  stricken  by  the  cars.  Q.  Was  any  one 
on  those  loose  care?  A.  No,  sir.  After  the 
car  ran  over  me,  I  got  up  and  started  home, 
and  I  saw  a  man  who  I  took  to  be  the  flag- 
man coming  towards  the  switch.  When  the 
flagman  came,  I  asked  him  to  carry  me 
home.  He  did  not  do  anything,  but  only 
stood  and  looked  at  me.  Mrs.  Croom  came 
out  there  and  asked  him  to  carry  me  In  her 
house,  if  he  would  not  carry  me  home.  He 
stood  and  looked  at  me  and  did  not  say  any- 
thing. About  that  time  Cleo  Strickland 
came  along,  and  I  asked  him  to  carry  me 
hcHUfr  He  said,  'All  right,  get  up.*  and  I 
got  up  In  the  wagon,  and  he  started  on 
across  and  got  to  the  next  crowdng.  He 
■tarted  the  nearest  way,  sot  to  the  naareat 
crossing,  and  there  was  a  car  on  that  cross- 
ing, and  we  stopped  to  let  It  pass,  and  the 
flagman  came  running  down  there  and  said — 
they  said  carry  me  to  the  hospital.  I  think 
It  was  the  flagman  who  said  cany  me  to 
the  hospitaL  Elm  street  is  used  for  all  the 
school  children  going  to  school,  people  going 
to  the  Baptist,  Methodist,  and  Presbyterian 
churdies,  and  people  use  it  to  go  to  the  col- 


lege^ It  la  one  of  tlie  public  thoroughfares 
of  the  town.  The  employfia  of  the  oil  miU 
also  cross  there.  They  carried  me  to  the 
hoBtdtal,  ojwrated  tm  m^  and  put  me  to 
sleep.  I  had  my  foot  mashed  vsh  a  hole  cut- 
in  the  back  of  my  bead,  and  a  hole  cat  In 
my  thigh." 

Plaintiff  then  described  his  Injuries  more 
minutdy,  as  follows :  **My  foot  is  perfectly 
useless,  or  near  about  ao.  I  can't  use  it  at 
all  from  the  heel  to  the  end  of  the  toes.  The 
foot  la  eoi^tlTe  and  I  can't  bttr  any  weight 
on  It  at  all.  In  walking  I  put  my  weight 
on  my  heeL  I  suffered  all  the  time.  Some- 
times I  got  a  duuce  to  sleep.  This  aod- 
dent  happened  on  Tlmcsday  about  10  o'clo«^ 
and,  on  Saturday  following  the  Thursday, 
th^  dressed  my  foot  again  and  found  some 
gangrene  In  it  They  cut  the  bone,  cut  all 
the  flesh  off  of  my  foot,  and  cut  two  of  my 
toes  off.  After  that  when  the  doctor  dressed 
It  he  kept  cutting  off  some.  He  cut  off  the 
ball  of  my  foot  and  scraped  the  bone.  I 
stayed  in  the  hospital  six  weeks.  I  was  not 
under  the  influence  of  ether  on  Saturday 
when  those  parts  were  cnt  off  of  my  foot, 
and  it  hurt  me  so  I  had  Just  had  to  scream 
and  holler.  I  could  not  help  it  After  I 
left  the  hospital,  I  walked  on  cratches  for 
over  a  year,  and  during  that  time  I  was  not 
able  to  put  my  foot  to  the  ground  any. 
Have  not  been  able  to  nse  the  forepart  of 
my  foot  from  the  instep  out  to  amount  to 
anything.  Since  then  it  pains  me  whenever 
I  work  any.  If  I  stand  up  right  smart  It 
hurts  me.  Can't  lift  any  weight  on  that  foot, 
and  I  lost  a  Job  because  I  conld  not  lift 
and  stand  on  my  foot  When  the  weather 
changes  It  feels  like  neuralgia.  The  leg  of 
my  Injured  foot  la  about  one-half  inch  small- 
er than  the  other  one.  Prior  to  this  injury 
I  was  carrying  yr&tet  for  the  oil  mill  and 
got  50  cents  per  day.  I  can  read  and  write 
and  figure  some.  X  do  not  nse  tobacco  In 
any  form  and  do  not  drink.  My  health  was 
pretty  good  prior  to  this  Injury." 

The  defendant  offered  evidence  tending 
to  show  that  the  plaintiff  was  not  injured 
as  he  had  testified,  but  fell  under  the  cars 
and  was  hurt,  as  set  forth  In  the  answer, 
and  that  he  was  injured  by  his  own  care- 
lessness, and  not  by  any  negligence  of  the 
defendant;  that  he  failed  to  look  and  listen 
when  his  sight  and  hearing  were  unobstruct- 
ed. The  usual  four  Issues  were  submitted  to 
the  Jury  as  to  negligence,  contributory  neg- 
llgeiuK,  the  last  <dear  chance,  and  damages, 
and  the  Jury  answered  all  of  them  (except 
the  third,  which  was  not  answered)  In  favor 
of  the  plaintiff,  assessing  his  damages  at 
$10,000.  The  court  charged  the  Jury  upon 
the  law  rdatlng  to  neglU^enoe  under  the 
first  three  Issoes,  and  there  was  no  excep- 
tion thereto.  Defendant  has  reserved  these 
exceptions,  which  are  the  ones  mentioned 
and  argued  in  hia  brief: 

<l).Befasal  of  motion  to  nonsuit  or  to 
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charge  tlie  Jury  "^1;  Wfm  all  tbe  evldrace, 
the  plaintiff,  Clarence  Johnaon*  la  goUtr  of 
contributory  negligence." 

C9  Exdoding  the  evidence  of  tbe  witnras 
C  0.  Hatch  that  he  had  measured  other  box 
caxB  and  ascertained  their  atae  and  dlmen* 
■tone,  this  with  a  view  of  showing  by  com- 
pariaon  of  thoae  cars  with  those  at  the  cross- 
ing in  questi<m,  upon  the  assumed  similarity 
of  the  two,  that  cars  on  the  main  track 
oonld  not  have  passed  cars  standing  on  tbe 
siding  in  the  pcmltion  described,  and  aa  tea- 
tifled  by  plaintiff. 

(8)  Plaintiff;  on  eroas-emmlnatlon  of  de> 
fendanffl  witness  Bmrnle  Helms,  who  was 
employed  by  it  as  brakeman,  a^ed  him  if 
he  came  to  Mazton  on  a  railroad  pass  fur- 
nlshed  by  the  defendant  The  qnestUm  and 
answer  were  admitted,  and  defendant  ez- 
cepted. 

(4)  The  court  charged  the  Jury  on  the  Issue 
of  damages  as  follows,  omitting  Immaterial 
paita:  "Under  this  issue  he  la  entttled  to 
a  reasonable  compensation  for  such  injury  aa 
yon  may  find  to  have  been  negligently  inflict- 
ed by  the  UsteaOant,  whldi  was  the  direct 
and  necessary  conseauence  of  tiie  injury  so 
negligently  Inflicted;  a  reasonable  compensa- 
tion for  any  and  all  pain  which  he  may 
hare  snffwed  or  may  hraeafter  suffer  for  all 
diminution  of  his  power  to  earn  numey^^ilB 
diminished  earning  capacity,  as  the  books 
pnt  it  Plaintiff  contends  that  he  cannot  now 
pnfbrm,  and  that  he  wUl  never  be  able  to 
perform,  work  that  men  usually  do  in  at- 
tempting to  make  a  living.  He  has  intro- 
duced the  mortuary  tables  that  show  his  ex- 
pectancy of  life  la  47  yeara,  and  they  have 
made  some  flgures  about  how  much  he  would 
earn  during  that  lengUi  of  time.  Ton  are  to 
consider  what  he  was  eandng  when  he  was 
hurt, '  and  you  may  consider  the  mortuary 
table  about  how  long  be  la  likely  to  live. 
You  may  consider  from  what  you  find  from 
this  evidence  what  his  earning  capacity  will 
be  as  he  goes  on,  and  then  you  will  sat- 
isfy yourselves  what  would  be  the  amount 
that  he  would  lose  from  the  earning  capacity 
by  reason  of  this  injury  to  his  foot  He  is 
entitled  to  the  difference  between  what  he 
would  make  if  the  injury  had  not  been  done 
and  what  he  would  make  with  it  done  Xou 
are  iu>t  bound  by  the  mortuary  tables.  Ton 
are  not  iHnmd  by  flgurea  of  the  plaintiff 
or  defendant  as  to  any  amount  which  you 
should  give  him  In  consequoice  of  his  dimin- 
ished earning  powers.  Something  was  said 
by  the  defendant's  counsd  about  a  thousand 
dollars  being  a  large  verdict;  but  you  are 
not  bound  by  what  he  claims:  Ton  are  not 
bound  by  what  his  counsel  think  he  ought 
to  have.  Tou  are  not  Imund  by  what  the  de- 
fttkdant  thinks  he  ought  to  have,  or  his  conn- 
seL  It  Is  a  matter  In  your  sound  discretion. 
Tou  are  to  ezercise  your  best  Judgment  and 
your  reason  upon  this  evidence.  If  you  reach 
tills  issue  and  say  vlmt  is  the  value  of  his 
diminished  earning  capacity,  then,  when  you 


do  that,  yon  are  to  add  reasonable  oompoua- 
tlon  for  his  pain  and  suffering.  In  view  of 
all  the  drcomstanccs,  consider  this  young 
man's  cmditlon  in  11^  and  his  probable  fn- 
turcb  as  far  as  yon  can  ascertain  it  what  Is 
a  reasonable  compenaatlon  for  tbe  pain  and 
suffering  which  he  has  undergone;  and  when 
you  ascertain  Ukat  gentlemen,  you  add  that 
to  such  amount  as  you  may  have  determined 
to  be  the  amount  in  which  his  earning 
capacity  baa  been  dlmlniahed  by  reason  of 
tile  injury ;  pnt  both  amounts  togetlier,  and 
that  wiU  be  your  verdict*' 

(S)  That  the  court  refused  defendant  mo- 
tion to  set  aside  the  verdict,  as  being  against 
the  weigjit  of  the  evidence  and  the  verdict 
as  to  damages,  because  they  are  excesslva 

Judgment  upon  the  verdict,  and  defendant 
appealed. 

A.  A.  F.  Seawdl,  of  Sanford,  and  Robinson, 
Candle  A  Pmette,  of  Wadesboro,  for  plain- 
tiff. W.  H.  Neal,  of  Laurlnburg,  and  K.  B. 
Hoyle^  of  Sanford,  for  d^endant 

WAUEOSR,  J.  (after  stating  tbe  facts  as 
above).  LH  The  defendant's'  motion  for  a 
nonsuit  np(u  tbe  evidence,  and  its  request 
for  a  peren^tory  Instruction  to  answCT  the 
Issues  in  Its  f&vor,  were  both  properly  de- 
nied. Tbe  rule  as  to  the  treatment  of  tbo 
evidence  upon  such  a  question  is  not  only 
v^  familiar,  but  has  been  stated  In  various 
myB  so  clearly  and  with  so  mndi  repetition 
aa  to  have  become  somewhat  trite  and  even 
hackneyed.  We  must  again  say  that  we  are 
not  at  liberty  to  select  thoae  portions  of  Oie 
testimony  more  fiivorable  to  a  defoidant  In 
audi  a  case  than  ttie  rest  and  act  iqmu  U 
for  hie  special  benefit  Such  an  Imposing  ar- 
ray of  the  evidence  in  his  behalf  would  be 
not  only  one-sided,  when  we  are  required  to 
hear  both  aides  equally  and  fairly,  but  wonid 
manifestly  be  partial  and  unjust  The  rule 
Is  rathw  the  other  way.  We  restated  It 
concretely  In  the  reemt  case  nt  Osborne  v. 
Railroad,  160  N.  a  809,  76  B.  Bt.  16.  mudi 
like  ours  bi  its  essential  facte,  though  not 
literally  so.  Some  of  the  language  then  used 
will  practically  fit  almost  any  case,  and  la 
snrely  anilicable  to  ttie  <me  at  bar.  We 
there  said:  "Defudant  requested  the  court 
to  enter  a  Judgmoit  ct  nnumlt  upcm  the  evl- 
dence.  as  plaintiff's  Intestate  was  guilty  of 
such  contributory  negligence  in  driving  upon 
the  crossing,  without  looking  or  Ustmlng,  as 
barred  hia  recovery.  The  Judge  could  not 
have  done  so  wltbout  deddlng  an  issue  of 
fact  which  he  la  foihtdden  to  do;  that  being 
the  function  of  tbe  Jury.  Pell's  Revlsal,  | 
S35,  and  cases  dted  In  note.  The  evidence 
fsvorable  to  defendant's  view  of  tiie  case 
may  be  ever -so  strong  and  prasuasive;  but 
If  there  Is  a  conflict  of  testimony.  It  must  be 
1^  to  the  Jury,  and  they  must  find  tbe  facts. 
This  is  a  case  where  there  was  a  serious 
dispute  as  to  the  facta,  which,  of  course, 
carried  the  case  to  tbe  Jury.  It  Is  oax  duty. 
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upoa  a  motion  for  a  nonsnlt,  to  consider  the 
eridcoce  In  the  view  most  farorable  to  the 
ItlalntUi;  for  at  least  one  veaaon,  which  la, 
that  the  jury  may  adopt  hla  veniMi  of  tb» 
facta  as  the  tme  one.  It  would  be  contrary 
to  all  onr  decMona  to  discard  the  proof  In 
bis  fftTor  and  consldw  only  that  faTorable  to 
the  defendant,  or  to  pwndt  th«  latter  to 
orerthrow  the  former,  even  If  It  Is  man 
reasonable  and  convincing.  9nch  a  eonnn 
would  contravene  the  express  tema  of  the 
riatnte  and  would  nnlUfy  Its  plain  and 
eiq»Uclt  Injunction  ttiat  we,  as  Judges,  abonld 
conflne  onrBelvee  to  the  law  of  the  case  and 
leave  the  finding  of  facta  to  the  Jury."  See 
Brlttaltt  V.  Westball,  135  N.  a  4S2,  47  &  B. 
616;  I>«peT.Ballroad,lB2N.a80,eT8.Bl 
20!:  Hiandlton  r.  Lomber  Co.,  Ifi6  N.  0. 519, 
72  S.  B.  588.  We  would  not  hasard  much,  If 
anything  by  stating  broadly  Uiat  Osbom^s 
Case,  Just  dted,  seens  to  cover  tlils  case 
as  with  a  blanket,  and  we  may  nUr  to  U 
later  In  (urdtt  to  show  the  striking  sImUarlty 
between  the  twa  As  gmnrally  pertinent  to 
the  case  In  hand,  we  may  formulate  the  fol- 
lowing rules: 

[21  1.  Where  a  railroad  track  cnwses  a 
public  highway,  both  a  traveler  and  the  rail- 
road have  equal  rights  to  cross;  but  the 
traT6ter  must  yield  the  right  of  way  to  the 
railroad  company  In  llie  ordinary  oonrae  of 
the  lattH^i  buslnesB.  X>ufly  t.  Hallway  C!o., 
144  N,  a  26,  06  8.  B.  557. 

[t]  2.  While  a  train  has  the  rl^t  of  way 
at  a  crossing.  It  is  the  duty  of  the  engineer 
to  give  slgnala  and  exercise  Tlgllance  In  ap- 
proaching such  crossinga.  Coleman  r.  Ball- 
way  Go.,  153N.  a322,60S.B.251. 

[4]  8.  A  railroad  company  and  a  travelw 
on  a  highway  crossing  are  charged  with  a 
mutual  duty  of  keeidng  a  careful  lookout  for 
danger,  and  the  degree  of  vlgllanoe  Is  In  pro* 
portlfltt  to  the  known  risk;  the  greater  tbfi 
danger,  the  greater  the  care  required  of  both. 
Railway  Co.  v.  Hanslnmi^'s  Adm%  107  Va. 
783,  60  S.  n.  5a 

[I]  4.  On  reaching  a  railroad  crossing,  and 
before  attempting  to  go  iqioa  ttie  track,  a 
traveler  mnat  use  his  sense  of  sight  and  of 
bearing  to  the  best  of  his  ability  under  the 
existing  and  surrounding  drcumstanoes;  he 
must  look  and  listen  In  both  directions  for 
approadilng  trains,  if  not  prevented  from 
doing  80  by  the  ftult  of  the  railroad  com- 
pany, and  if  be  baa  time  to  do  ao,  and  this 
should  be  done  before  he  has  taken  a  position 
exposing  him  to  peril  or  has  come  within 
the  zone  of  danger,  this  being  required  so 
tlut  his  precaution  may  be  elfoctivek  Cooper 
T.  Railroad.  140  N.  a  209,  62  a  B.  032,  8 
U  B.  A.  (N.  S.)  891,  6  Ani).  Cas.  71 ;  Cole- 
man V.  Railroad.  IDS  N.  a  822,  60  8.  B.  251; 
Wolfe  V.  Bailroad.  154  N.  a  660,  70  8.  B.  993, 
Id  the  last  of  which  cases  the  role  was  ap- 
plied to  an  nnployfi  charged  with  the  duty 
of  watdifng  a  crosdng  and  wanilng  trav- 
elers of  the  approach  of  trains,  and  he  was 
required- to  exercise  due  care, -under  the  rule 


of  the  prudent  man,  for  his  own  safety  by 
looking  and  Hf»*»Tifiiy  for  coming  trains. 

[I]  6.  The  duty  ct  tb»  traveler  arising  un- 
der tfils  rule  Is  not  always  an  absolute  one, 
but  may  be  so  qualified  by  attoidant  circnm- 
stanOes  as  to  require  the  laaue  as  to  his  con- 
trllmtory  negligence,  by  not  taking  proper 
measures  for  bis  aafe^,  to  be  submitted  to 
the  Jury.  8herrm  v.  Railroad,  140  N.  C.  255, 
{ffi  8.  Bl  940;  Wolfe  v.  Railroad,  supra. 

C7]  ^  If  he  fails  to  ezerelse  proper  care 
within  tite  rule  stated,  It  Is  such  n^Ugence 
as  will  bar  hla  recovery,  provided  always 
It  la  the  proximate  cause  of  his  Injury. 
Oooper  V.  Railroad,  supra;  Striddand  v.  Bali- 
road,  150  y.  a  7,  68  &  Bl  161;  Wolfe  v. 
^Uroad,  supra. 

[t]  7.  If  bis  view  Is  obstructed  or  his  hear- 
ing an  approadilng  train  Is  prevoited,  and 
especially  If  this  la  done  by  the  fault  of  the 
defendant,  and  the  company's  servants  fail 
to  warn  him  of  Its  approach,  and  Induced  by 
this  failure  of  duty,  which  has  lulled  him 
into  security,  he  attempts  to  cross  the  track 
and  is  injured,  having  used  his  faculties  as 
best  he  could,  under  the  circumstances  to  as- 
certain If  there  is  any  danger  ahead,  n^ll- 
gence  will  not  be  imputed  to  him,  but  to  the 
company;  its  failure  to  warn  him  being  re- 
garded as  the  proximate  cause  of  any  In- 
Jury  he  received.  Meslc  v.  Railroad,  120  Jf. 
C.  490.  26  8.  B.  633;  Osborne  v.  Railway,  su- 
pra. 

[I]  &  If  a  traveler  la  without  fault,  or  if 
his  fault  la  either*  excused  by  some  act  of 
the  company  or  is  not  the  proximate  cause 
of  his  Injury,  the  company  having  the  last 
dear  chance,  and  if,  in  attempting  to  cross 
a  track  on  a  highway,  he  Is  suddenly  con- 
fronted by  a  peril,  he  may  without  the  Impu- 
tation of  negligence  adopt  such  means  of  ex- 
trication as  are  apparently  necessary  and 
is  only  held  to  such  measure  of  care  as  a 
man  of  ordlDar;  prudence  would  exercise  In 
the  same  drcumatances.  Vallo  v.  Gxpress 
Co.,  147  Pa.  404.  28  AtX.  504,  14  L.  B.  A  745, 
80  Am.  St  Rep.  741 ;  Uncoln  v.  Nicbols,  37 
Neb.  382,  66  N.  W.  872,  20  U  R.  A.  855; 
Crampton  v.  Ivie  Bros.,  124  N.  O.  591,  32  S. 
B.  968;  and  especially  Douglass  v.  Railway. 
82  S.  a  71,  62  S.  Bl  16,  68  8.  B.  6;  8  SlUot 
on  Railroads  (2d  Ed.)  1  1173. 

With  these  general  rules  to  guide  us,  the 
solution  of  the  question  presented  will  not 
be  difficult 

[10]  This  young  boy  rode  up  to  the  cross- 
ing on  bis  Idcyde  and,  as  he  testified,  looked 
and  listened  for  a  train.  He  saw  one  pass,' 
composed  of  an  engine  and  box  cars;  the 
latter  being  shifted  by  the  engine.  Be  could 
not  see  to  the  west  because  of  box  cars  stand- 
ing on  one  of  the  tracks,  which  obstructed 
bisvlew.  He  did  look  to  the  east  at  the  mov- 
ing  train,  believing  and  having  good  reason 
to  bdleve,  that  it  waa  connng  ba*^  and  not 
anqiectlng  that  It  had  detached  cars  for  the 
purpose  <a  making  a  "flying  swUdL**  He 
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did  not  and  coold  not  hear  the  noise  of  the 
loose  cars  as  tbey  came  up  to  tbe  crossing, 
for  he  conld  not  see  them  through  the  solid 
intervening  cars,  and  no  warning  was  giren 
of  their  approach;  the  first  notice  he  had 
of  them  being  the  cry  of  the  woman,  which 
he  heard  at  the  very  time  he  was  stricken 
by  the  cars  and  knocked  under  them.  He 
therefore  had  no  chance  to  escape.  There 
was  no  one  on  the  loose  cars  to  give  him  a 
signal  to  leave  the  track,  and  the  cars'  on  the 
adjoining  track  were  so  near  the  crossing 
as  to  render  such  a  signal  ineffective  if  it 
tiad  been  given.  This  is  his  version,  and,  if 
accepted  as  tme  by  the  jury,  it  made  out  a 
perfect  case  him.  Defendant  denied  It, 
and  alleged  ttiat  he  ToluntarUj  rode  between 
tbe  cars  in  a  n^Ugoat  mannor,  not  made 
Ter7  dear,  and  fdl  from  his  wheel  under 
the  cars  and  was  crushed  as  he  described. 
They  allege  that  there  was  a  man  on  the  cars 
to  wank  those  uslx^c  the  CTosBlng,  and  that  a 
provet  and  dEectlve  signal  was  ^ren  by  him 
and  tiie  woman,  whli^  was  Usr^arded.  In 
this  conflict  of  views,  the  Jury  were  the 
prop»  and  only  arMtus. 

[11]  Tbey  found  for  the  plaintiff,  and,  as 
we  must  assume,  under  proper  Instmctions 
from  the  court,  as  this  part  of  the  charge 
Is  not  in  tbe  record,  error  not  beiag  pre- 
sumed unless  alleged  and  shown.  This  be- 
ing 80,  tbe  fbcta  an  as  stated  by  tbe  plain* 
tiff,  and  be  was  therefbre  Justly  and  legally 
entitled  to  tbe  rerdlct  It  we  should  non- 
suit blm  or  direct  a  verdict  It  would  be  to 
reject  all  of  bla  erldenoe  In  farrar  of  that  of 
defendant;  which  Is  out  of  the  question. 
We  must  adopt  his  and  reject  the  defend- 
ant's, except  so  tar  as  the  latter  makes  in  his 
favor. 

[12]  In  this  view  of  the  facts,  what  are 
the  l^al  questions  Involved  and  the  ultimate 
rights  of  the  parties  under  them?  This  court 
has  recently  declared,  in  Vaden  v.  Ballroad, 
150  N.  a  700,  64  S.  E.  732,  that:  "Making 
'flying  switches*  on  the  railway  tracks  and 
sidings  running  across  and  along  the  streets 
of  populous  towns  Is  per  se  gross  negligence, 
and  has  been  so  declared  by  all  courts  In 
this  country  and  by  text-writers  generally. 
It  Is  stated  in  one  of  the  best  known  text- 
books that  the  of  a  running  switch  in  a 
h^hway  in  the  midst  of  a  populous  town  or 
village  is,  of  Itself,  'an  act  of  gross  and 
criminal  negligence  on  the  part  of  the  com- 
pany' "— citlug  Sherman  &  Redf.  Neg.  (3d 
Ed.)  i  466;  Wilson  v.  Railroad,  142  N.  O. 
333,  55  S.  a  257:  Allen  v.  Railroad,  145  N. 
C.  214,  68  S.  E.  1081;  Bradley  v.  Railroad, 
126  N.  O.  742,  36  S.  El  181 ;  Farris  v.  Rail- 
way, 151  N.  C.  483.  66  S.  a  457,  40  I/.  R.  A. 
(N.  S.)  1115;  Railroad  v.  Smith,  93  Ky. 
449,  20  S.  W.  392,  18  L.  R.  A.  66,  to  which  is 
appended  a  most  valuable  note  upon  this 
subject  In  this  respect,  the  Taden  Case  and 
this  one  cannot  possibly  be  distinguished. 
So  we  see  that  defendant  was  "grossly"  in 


fault  at  tbe  very  inception  of  this  lamen- 
table occurrence.  It  started  wrong  In  tbe 
beginning  and  continued  wrong  throughout. 
It  had  set  a  death  trap  for  the  passer-by, 
and  the  plaintiff  unwarily,  but  without  foult, 
was  caught  In  It,  and  came  very  near  losing 
his  young  lif&  Will  the  railroads  never  stop 
doing,  in  this  respect,  what  the  courts  have 
so  emphatically  condemned  as  contrary  to 
law  and  humanity?  If  plaintiff  had  been 
killed,  upon  the  facts  found  by  this  Jury, 
the  person  to  blame  for  his  death  would  have 
been  guilty  of  manslaughter  for  bis  palpable 
negligence  with  fall  knowledge  of  its  dango^ 
ous  tend^cy. 

[1  a]  Not  only  did  defendant  make  tbe  dan- 
gerous "flying  switch,"  but  by  its  negligent 
conduct  In  concealing  the  moving  of  the  de- 
tached cars,  and'  by  failing  to  give  proper 
signals  or  warning  to  travelers  using  tbe 
crossing,  It  threw  the  plaintiff  off  his  guard 
and  enticed  him  into  the  trap.  Ttie  Jury  hav- 
ing repudiated  the  defendant's  version  of  tbe 
facts  and  accepted  the  plaintiff's,  there  is  do 
room  left  for  the  argument  that  the  latter 
was  guilty  of  contributory  negligence,  be- 
cause they  have  found  that  he  looked  and 
listened  and  was  prevented  from  any  effec- 
tive nse  of  his  faculties  or  his  senses  by  the 
wrongful  conduct  of  defoidant  in  moving 
Its  cars  rapidly  without  an  engine  where 
tbey  could  pot  be  seen,  or  the  noise  of  tbdr 
movemoit  heard  by  plaintU^  and  failing  to 
give  any  warning  of  their  approach.  Tten 
is  no  1(^0  that  can  withstand  such  an  array 
of  foots,  and  no  law  which  Justifies  or  ex- 
cuses the  defendant's  conduct  It  is  like 
Wolfe's  Case,  In  that  platntifTs  attention 
was  riveted  on  tbe  moving  train  that  had 
Just  passed  with  every  indication  of  its  Im- 
mediate return,  and  the  resemblance  does 
not  end  here,  for  Wolfe's  view  to  the  east 
was  obstructed  by  care  standing  on  a  side 
track,  Just  as  plaintiff's  view  to  the  east  was, 
in  this  case,  obstructed  by  cars  similarly 
situated.  Wolfe  v.  Railway,  164  N.  C.  569, 
70  S.  E.  993. 

[14]  While  a  greater  degree  of  vigilance  Is 
required  of  a  traveler  than  of  an  employfi 
engaged  In  the  performance  of  other  dnUee- 
for  defendant,  as  in  the  Instance  of  Wolf^ 
tbe  principle  underlying  the  two  cases  is  ee- 
sentlally  and  broadly  the  same.  Justice 
Manning  said  in  Farris  v.  Railroad,  161  N. 
C.  4S3.  66  S.  B.  467,  40  L.  R.  A.  (N.  S.)  1U5: 
"While  we  are  In  no  wise  inclined  to  relieve 
the  person  crossing  the  tracks  of  a  railroad 
from  the  imperative  duty  of  observing  tbe 
measure  of  caution  so  well  established  for 
his  safety  by  the  well-considered  decisions 
of  this  and  other  courts,  yet  It  cannot  alwa^ 
be  said  that  he  is  guilty  of  contributory 
negligence,  as  a  matter  of  law,  because  he 
did  not  continue  to  look  and  listen  at  all 
times  continuously  for  appzoachlng  trains 
where  he  was  misled  by  the  company  or  bis 
attention  was  rightfully  directed  to  some* 
thing  else  as  welL'  **  The  crucial  facts  are- 
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that  plalntlfl  did  look  and  Uaten  and  seems 
to  bave  done  tbe  best  he  coald  under  the 
drcnmatancee.  His  suspicion  was  disarmed 
by  the  detoidan^fl  fault,  and  be  did  not, 
therefore,  anticipate  any  danger  In  crossing 
at  the  time  he  did.  All  this  brings  this  case 
nnder  the  direct  control  of  Osborne  t.  Rail- 
road, 160  N.  a  m  76  9.  B.  16,  which  is 
peculiarly  analogons  to  it  We  there  said: 
**Applylng  these  prtnclplee  to  the  case,  it 
will  appear  a  bare  reading  of  the  evidence 
that  it  alwnld  not  bare  been  withdrawn  from 
the  Jwy  by  granting  a  nonsuit.  The  Jury,  by 
their  verdiet,  evidoitly  found  that  the  Intes- 
tate and  J.  B.  Pockett  did  look  and  listen,  in 
the  exerdae  of  that  degree  of  care  character^ 
Istic  of  the  man  of  ordinary  prudence,  and, 
farther,  that  no  signal  from  the  approadilng 
train  was  i^Ten.  In  Meelc  t.  Bailroad,  120 
N.  C.  490  [26  S.  B.  633],  after  stating  that 
It  is  the  daty  of  a  trareler  on  the  highway, 
when  he  awroadies  a  railroad  crossii]^,  to 
look  and  listen,  even  thongh  the  railroad  may 
have  been  negligent,  the  court  says:  The 
rule,  however,  does  not  prevail  wbere  to 
look  would  be  useless  on  account  of  ob- 
BtrucUous,  natural  In  themselves,  or  such 
as  had  been  placed  by  accident  or  design  by 
the  company's  employes  on  their  tracks,  and 
when  at  the  same  time  the  engineer  had  fail- 
ed to  sound  the  whistle  or  ring  the  bell  for 
the  crossing,  and  in  consequence  of  this  fall- 
nre  the  plaintiff  had  been  Induced  to  go  upon 
the  track  and  take  the  risk* " — citing  Hlnkle 
T.  Railroad,  109  N.  C  473, 13  S.  R  884,  23  Am. 
St  Rep.  581;  Alexander  v.  Railroad,  112  N. 
a  720,  16  S.  E.  896 ;  RusseU  T.  Railroad,  118 
N.  a  1098,  24  S.  E.  512 ;  Norton  v.  RaUroad, 
122  N.  .C.  010,  29  S.  B.  886.  See,  also,  Inman 
T.  Railroad,  149  N.  G.  126,  62  S.  S.  878;  Mor- 
row r.  Railroad,  146  N.  a  14,  {»  S.  E.  168; 
Norton  t.  Railnmd,  mpra;  uid  E'arris  t. 
Railroad,  151  N.  O.  483,  66  8.  B.  457. 40  L.  B. 
A.  (N.  8.)  1115.  Judge  Elliott  statea  the  mle 
to  be  that  "where  the  employfia  of  a  railroad 
company  by  n^;ilgent  or  wrongfnl  acts  mis- 
lead a  trareler,  and  put  him  off  Ills  gnard, 
the  company  may  be  liable  although  the 
travela  may  have  done  that  which,  bat  tor 
the  wrongful  or  n^lgent  acts  of  the  com- 
pany, must  have  been  considered  negligence 
on  his  part"  He  adds  that  the  traveler, 
thongh,  most  continne  to  ezerdse  ordinary 
care  to  avoid  injury  according  to  the  better 
reasoned  decLslons.  But  thla  la  bat  another 
form  of  Btatli^  the  genml  principle  that, 
if  tbe  altaatlon  and  anrroondii^  are  soff- 
gestlre  of  danger,  ordinary  citre  most  be  used 
to  avoid  It 

[1 S]  If  the  traveler  is  deceived  by  appear* 
ances  produced  by  the  negligent  act  of  tbe 
railroad  employes.  In  such  way  and  to  the 
aztent  that  a  man  of  ordinary  prudence 
would  not  anticipate  danger,  the  company 
cannot  take  advantage  of  tta  own  wrong 
and  impute  the  blame  to  him  so  as  to  defeat 
his  action.  The  railroad  company  must 
abandon  the  device  ot  the  flying  twitch  as 


a  means  of  shifting  its  can,  whicb  has  been 
strongly  condemned  by  na.  as  we  bave  seen, 
or  it  must  take  the  consequences  of  its 
causing  injury  to  persons  In  the  lawful  nse 
of  Its  crossings,  or,  at  least,  it  must,  by 
proper  signals,  whether  from  the  top  of  tbe 
car  or  on  the  crosdng,  and  by  tbe  ezerdse  of 
that  d^free  of  care,  which  Is  commensurate 
with  the  danger  It  has  produced  or  enhanced, 
provide  against  resalting  damage.  Maxton 
is  a  populous  town,  one  of  our  largest  and 
most  prosperous,  and  this  crossing  la  mudi 
osed  by  the  public,  including  school  children. 
Common  pruden<%  demands  that  care,  duly 
proportioned  to  the  great  risk  they  Incur 
when  they  cross  Its  tracks,  should  be  taken 
in  order  that  It  will  not  be  further  Increased 
by  the  continuance  of  unnecessary  and  high- 
ly dangerous  methods  In  the  operation  of 
trains. 

This  case  illustrates  tbe  danger  of  the 
"flying  switch"  and  shows  how  easily  It  may 
entrap  the  unsuqpectlng  traveler.  1.  The 
following  car  was  not  coupled  to  an  engine, 
which  by  its  noise  and  smoke,  its  bell  or 
whistle,  vronld  attract  attention,  and,  being 
much  lighter.  It  moved  almost  noiselessly.  2 
The  engine  with  Its  cars  had  passed,  making 
noise  by  ringing  its  bell  and  otherwise  at  the 
other  end  of  the  track,  and  by  its  move- 
ments indicating  its  return.  3.  No  one  was 
at  the  croscdng  to  signal  that  shifting  was 
In  progress.  4.  The  traveler  relies  upon  the 
reasonable  supposition  that  there  is  no  dan- 
ger ahead,  and  goes  on,  not  anticipating  that 
defendant  iQ  violation  of  the  law,  would 
make  flying  switch,  especially  nnder  such 
circumstances.  2  Thompson  on  Neg.  |i  1612, 
1697,  and  note.  Add  to  all  this  the  inter- 
vening line  of' cars  which  entirely  obstruct 
his  view  and  conceal  the  impending  danger, 
and  the  trap  Is  complete. 

We  do  not  Impnte  any  moral  vtrong  to  de- 
fendant, as  we  are  dealing  only  with  the 
legal  aspect  of  the  case;  but  the  defendant 
was  negligent  to  the  point  of  re^essness^ 
even  if  Its  acts  were  thou^tlewly  and  not 
intCTtlonally  committed. 

[II]  The  second  exception  is  clearly  un- 
tenable. It  was  irrelevant  to  the  contro- 
versy that  the  witness  C  C.  Hatch  had  meaa* 
nred  other  box  cars,  nnless  it  had  been  shown 
that  the  box  cars  near  or  at  this  crossing  were 
of  the  same  dimensions.  It  is  admitted  that 
there  is  no  uniformity  in  the  width  of  box 
cars,  and  that  those  on  the  oil  mill  aldh:tg, 
which  obstructed  plalntUTs  view,  were  not 
measured  by  the  witness  or  any  one  else. 
Hie  rule  for  estimating  or  Judging  one  thing 
by  its  resemblance  to  another,  therefore,  does 
not  apply,  as,  at  least,  substantial  identity 
betweoB  them  must  first  be  shown  before  It 
is  admissible  to  Institute  the  comparison  so 
that  you  may  reason  from  one  to  tbe  other, 
for  the  purpose  of  proving  the  objective  fiict 
This  is  so  in  regard  to  values,  and  la  equally 
so  as  to  size,  quality,  and  quantity,  or  any 
other  characteristic  whidi  admits  of  compar- 
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iBon.  If  Oie  car  at  the  crossing  had  been 
measnred,  no  comparison  wonU  have  been 
necessazy.  It  Is  slmUltnde  that  opois  tiw 
door  to  this  kind  of  erldoice  and  lets  It 
In.  We  have  so  hdld.  Watren  t.  Makely, 
85  N.  O.  12;  Chaffln  t.  Mannfactnrlnff  Oo, 
135  N.  a  96,  47  S.  B.  226.  Without  ttils  ele- 
ment, Oie  evidence^ 'If  admitted,  would  be 
pure^  conjectural,  and  would  Introduce  Ir^ 
relevant  and  diverting  matters,  confasb^  to 
the  Jury  and  prolonging  the  trial  Indefinite- 
ly. Waters  Roberts,  89  N.  O.  145.  We 
have  assumed,  for  the  sake  of  argament,  that 
the  qoestion  would  otherwise  be  competent 
and  relevant,  which  Is  by  qo  means  dear  or 
to  be  takui  as  granted,  and  fat  that  reason 
have  left  out  of  consideration  other  reasons 
asrigned  In  support  of  the  court's  ruling. 

[17]  PlalntlfF  was  permitted  to  show, 
against  defendant's  objection^  that  Bonnie 
Helmes,  one  of  Its  witnesses  and  onployed 
as  its  brakeman,  bad  come  to  the  pta<»  of 
trial  on  a  tree  pass,  given  to  him  by  defend- 
ant. The  purpose  was  to  show  his  bias. 
Wlgmore  says,  in  his  work  on  Evidence  (vol- 
ume 2,  I  949):  "The  range  of  Kttemal  dr- 
cumstances  from  which  probable  bias  may 
be  inferred  is  infinite.  Too  mudi  refinement 
In  analyzing  th^r  probable  effect  la  out  of 
place.  Accurate  concrete  rules  are  almost 
Impossible  to  formulate,  and  where  possible 
are  usually  undesirable.  In  general,  these 
circumstances  sbould  have  some  clearly  ap- 
parent force,  as  tested  by  experience  of  hu- 
man nature,  or,  as  It  is  usually  put,  th^ 
should  not  be  too  remote.  The  relation  of 
employment,  preset  or  past,  by  one'  of  the 
parties,  is  iwually  relevant."  But  the  very 
point  was  squarely  decided  In  A.  O.  S.  R. 
Go.  V.  Johnston,  128  Ala.  283,  29  South.  771. 
where  it  is  said:  "A  witness  may  be  ques- 
tioned on  cnras-examlnatlon  about  matters 
which  tend  to  show  bias  or  partiality  to- 
wards the  party  by  whom  he  Is  introduced ; 
and,  in  an  action  against  a  railroad  company 
to  recover  damages,  it  Is  permissible  for  the 
plaintiff,  on  cross-examination  of  witnesses 
introduced  by  the  defendant,  to  show  that 
th^  were  furnished  free  transportation  for 
th^  attendance  on  toe  trial,  or  that  they 
were  given  the  general  privilege  of  riding 
on  the  defendant's  road,  such  evidence  hav- 
ing a  tendency  towards  establishing  a  bias 
on  the  part  of  such  witnesses."  See  1  Green- 
leaf  Ev.  (16th  Ed.)  460.  The  case  of  cedl 
V.  Henderson.  119  N.  G.  423,  26  S.  B.  1018, 
cited  by  counsel  for  d^eadan^  Is  not  applica- 
ble. The  two  qnesttois  are  essentially  dlf- 
fwent 

[II]  ^nie  defendant  uraved  In  the  court  be- 
low to  set  aelde  the  verdict  because  It  Is 
against  the  wdght  of  the  evidence  and  the 
damages  are  grossly  excessive,  and  the  mo- 
tion was  pressed  In  this  court  with  zeal  by 
counsel,  but  we  must  deny  it,  as  we  are  not 
authorised  to  try  the  facts  or  to  revise  the 
findings  of  the  Jury  In  a  case  like  this,  nor 


do  we  assent  to  the  daim  that  the  damages 
are  grossly  or  "sliocklngly"  excessive.  We 
are  not,  th^efore,  at  liberty  to  revier  the 
ruling  against  defendant  on  the  motion,  but 
must  leave  it  as  we  find  it,  the  final  appeal 
in  soeh  cases  bdng  to  the  presiding  Judge; 
and  we  may  add  that  fiiws  Is  nothing  in  the 
evidence  to  show  that  bis  discretion  was  not 
properly  ex^dsed,  nor  are  we  willing  to  tn- 
tlmate  that  we  would  reverse  if  we  had  the 
poww  to  review.  The  eminmUy  just  judge, 
before  whom  the  case  was  tried,  would  not 
have  hesitated  to  set  aslds  the  verdict  U. 
upon  a  fair  consideration  of  the  proo^  it 
was  lUpit  to  do  so.  We  hare  just  said,  at 
tUs  term,  In  Pendw  t.  Insurance  Oo,,  79  8. 
E.  293:  niere  "was  some  evidence  \^ch  was 
properly  snbndtted  to  the  jury,  and  tbe  de- 
fendant having  failed  to  have  the  verdict 
set  aside  by  the  judge  below,  because  it  was 
against  the  wdght  of  the  evidence,  must 
abide  by  the  result  as  final  and  beyond  our 
control.  We  can  review  by  appeal  'any  de- 
cision of  the  courts  below  upon  any  matter 
of  law  or  legal  Inferrace* ;  but  in  jury  trials, 
at  least,  our  jurisdiction  ends  when  that  la 
done.  We  cannot  review  findings  of  fact  m 
such  cases.  Oonat.  art  4,  S  8-"  See  Benton 
V.  Railroad,  122  N.  C.  1007,  30  S.  R  333,  and 
cases  therein  cited. 

[II]  We  are  of  the  opinion,  though,  that 
there  was  an  error  in  the  charge  as  to  damag- 
es. The  three  clauses  in  the  charge  to  which 
exceptions  were  specially  reserved  In  the  as- 
signment of  errors  are  these:  (1)  "Ue  is 
entitled  to  the  difference  between  what  he 
would  make  if  the  Injury  had  not  been 
done  and  what  he  would  make  with  it  done." 
(2)  "If  you  reach  this  issue,  and  say  what  is 
the  value  of  his  diminished  earning  capacity, 
tbeo,  when  you  do  that,  yon  are  to  add  rea- 
sonable compensation  for  his  pain  and  suf- 
fering." ^)  "He  is  entitled  to  the  difference 
between  what  he  would  make  if  the  injury 
bad  not  been  done  and  what  he  would  make 
with  It  done,"  and  the  following:  "If  you 
reach  this  issue  and  say  what  Is  the  value 
of  his  diminlslied  earning  capadty,  then, 
when  you  do  that,  you  are  to  add  compensa- 
tion for  his  pain  and  suffering."  Also  the 
following:  "And  when  you  ascertain  that, 
you  add  that  to  such  amount  as  you  may 
have  determined  to  be  the  amount  to  which 
bis  earning  capacity  has  been  diminished  by 
tbe  Injury."  Tbe  same  instruction  was  giv- 
en in  Fry  v.  Ballroad,  159  N.  C.  357,  362,  74 
8.  K.  971,  973.  It  will  be  suffldent  to  sustain 
this  exception  tliat  we  r^ier  to  that  case  and 
what  we  there  dedded.  We  there  said: 
**Tlwre  was  error  in  the  following  instruc- 
tion as  to  damages:  'If  you  find  that  he  has 
been  inrmanently  Injured,  and  that  sadi  in- 
jary  partially  incapadtates  him  to  earn 
money,  then  he  would  be  entitled  to  recover 
damages  for  partial  incapad^,  it  yon  find  the 
injury  was  camed  1^  the  neg^lgOMe  of  the  de- 
fendant B»  would  be  oititied  ts  teoow 
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iSUt/ueaet  between  wliat  he  is  able  to  earn 
at  tbe  preeent  time,  and  in  the  fatnre^  and 
what  he  mndd  have  been  able  to  earn  if 
the  accident  had  not  hawened;  and,  paM- 
Ing  vfioa  blB  expectancy,  the  moitaary  table 
bae  been  read  to  70^,  and  joa  will  bear  that 
in  mtnd  In  awarding  damages,  It  yon  find 
that  the  iflainttfl  la  entitled  to  recover  any^ 
thing.'  In  an  action  for  injuries  by  negU- 
gencev  mch  as  this  one,  the  plalnUfl  Is  only 
entitled  to  recover  the  reasonable  pretent 
vahie  of  Ma  diminished  earning  power  In 
the  fntare^  and  not  the  difference  betwem 
what  he  would  be  able  to  earn  In  the  fnr 
tore,  but  for  such  Injury,  and  such  sum  as 
he  would  be  able  to  earn  In  his  present 
condition.  Ballroad  t.  Paachall  [41  Tex. 
ar.  App.  357]  02  &  W.  446.  Where  fu- 
ture payments  for  the  loss  of  earning  power 
are  to  be  anticipated  by  the  Jury  and  caih 
itaUzed  In  a  verdict,  the  plaintltr  is  enUUed 
only  to  their  present  worth.  Ooodtaart  v. 
RaUroad,  177  Pa.  1  [35  AU.  191.  55  Am.  St 
Rep.  705].  The  damages  to  be  awarded 
for  a  negligent  personal  Injury  resulting 
in  a  diminution  of  earning  power  is  a  sum 
equal  to  the  present  worth  of  such  diminu- 
tion, and  not  Its  aggregate  for  plaintUTs 
expectancy  of  life.  O'Brien  v.  White,  105 
Me.  308  [74  AtL  721].  The  rule,  as  we  see, 
may  be  stated  with  varylug  phraseol<^, 
hut  they  all  carry  the  same  Idea,  that  the 
estimate  should  be  based  upon  the  present 
value  of  the  difference  between  plaintiff's 
«amlng  capacity,  and  not  the  total  difference 
caused  by  the  injury.  The  rule  is  supported 
by  many  autliorities  In  this  and  other  Ju- 
risdictions. Pickett  V.  Railroad,  117  N.  C 
616  [23  S.  B.  264.  80  I>.  B.  A.  257,  53  Am.  8t 
Rep.  611] ;  WUklnson  v.  Dunbar,  149  N.  C. 
20  [62  S.  B.  748] ;  Benton  v.  Ralh-oad,  122 
N.  C.  1007  [30  S.  B.  333] ;  Watson  v.  Rail- 
road, 133  N.  a  188  [46  S.  E.  656];  Railroad 
■V.  CarroU,  84  Fed.  772  [28  C.  O.  A.  207]; 
Fulsome  v.  Concord,  46  Vt  136;  Ellnney  v. 
Folkerts,  84  Mich.  616  [48  N.  W.  283]."  in 
Pickett  T.  Railroad,  117  N.  G.  616,  23  8.  B. 
264.  30  L.  R.  A.  257,  53  Am.  St  Rep.  611,  a 
similar  instruction  was  held  (opinion  by 
Avery,  J.)  to  be  objectionable,  because  "it 
left  *  *  *  the  date  which  should  be  the 
basis  of  the  final  calculation,  to  say  the 
least  uncertain,  if  bis  language  weis  not  sus- 
ceptible of  the  construction  that  the  net  In- 
come would  be  estimated  as  of  the  period 
when  those  dependent  on  blm  would  have 
realized  the  benefit  of  his  labor  had  he  not 
come  to  an  untimely  end."  It  is  there  said 
that  the  Jury  should  be  told  that  it  is  the 
pretent  value  of  the  net  earnings  or  income, 
the  rule  being  stated  succinctly  and  clearly 
In  t!ie  seventh  headnote  of  the  casa  The 
Identical  rule  Is  laid  down  In  Benton  v.  Rail- 
road, 122  N.  a  1007,  80  S.  n.  888  <opinlon 
by  Clark.  J.),  dtlng  Plckett^s  Case;  Burton 
T.  BallroBd,  82  N.  C.  504:  Kesler  v.  Rall- 
roadf  06  N.  0.  164.  This  Is  not  merely  the 


Jost  and  reasonable  rule,  where  all  the 
dainages  are  to  beawarded  and  paid  present- 
ly, and  notasth^  acemeln  the  fntture,  bnt It 
Is  the  only  one  admissible  under  the  statute, 
and  It  Is  said  In  Benton's  Case  to  have  been 
.established  by  ttM  precedents.  Aigr  othw 
principle^  if  adopted,  would  enable  a  plain- 
tur  to  recover  more  than  could  possibly  be 
earned,  as  no  man  realizes  at  once  the  full 
^rninga  or  accumulatilons  of  a  lifetime. 

[2D]  There  must  be  a  new  trial  of  the  Is* 
sue  as  to  damages,  and  it  is  restricted  to 
that  Issne,  ss  was  done  In  Tlllett  v.  Railroad, 
116  N.  O.  662,  20  a  E.  480;  Pickett  v.  RaU- 
road, supra;  the  error  relating  only  to  th» 
damages. 

New  trloL 

On  Motion  fbr  New  Trial 

[21]  Since  this  case  was  argued,  the  de- 
fendant has  moved  for  a  new  trial,  upon  the 
ground  of  newly  discovered  evidence.  Ap- 
plications of  this  kind,  as  we  have  held, 
should  be  carefully  scrutinized  and  cautious- 
ly examined,  and  the  burden  la  upon  the  ap- 
plicant to  letmt  the  presumption  that  the  ver- 
dict is  correct  and  tbat  there  has  been  a  ladt 
of  due  dlUgenCft  14  Am.  A  Eng.  Bna  PL  ft 
Pr.  790. 

[22]  We  require,  as  prerequisite  to  the 
granting  of  such  motions,  that  it  shall  appear 
by  the  affidavit:  (1)  Tbat  the  witness  will 
give  the  newly  discovered  evidence ;  (2)  that 
it  is  probably  true ;  (3)  that  it  is  competent 
material,  and  relevant;  (4)  that  due  dili- 
gence has  been  used  and  the  means  employed, 
or  that  there  has  been  no  laches,  In  procuring 
the  testimony  at  the  trial;  (6)  that  It  Is  not 
merely  cumulative ;  <6)  that  it  does  not  tend 
only  to  contradict  a  former  witness  or  to 
Impeach  or  discredit  him ;  (7)  that  it  Is  of 
such  a  nature  as  to  show  tbat  on  another 
trial  a  different  result  will  probably  bo  reach- 
ed and  that  the  right  will  prevalL  Turner  v. 
Davis,  132  N.  O.  187.  43  3.  B.  637;  State  v. 
Stames,  97  N.  a  423,  2  S.  B.  447 ;  Brown  v. 
Mitchell,  102  N.  C.  347,  9  S.  E.  702,  11  Am. 
St  Rep.  748 ;  State  v.  De  Graff,  113  N.  a 
688, 18  S.  B.  607;  Shehan  v.  Malone,  72  N.  0. 
59;  Mottu  V.  Davis,  153  N.  C.  160,  69  S.  B. 
63 ;  Aden  v.  Doub,  146  N.  a  10,  50  S.  E.  162. 
When  we  examine  the  affidavit  of  Hector 
Austen,  and  the  others,  upon  which  the  de-. 
fendant  bases  its  motion  for  a  new  trial,  we 
find  that  it  falls  for  short  of  complying  with 
the  rule  we  have  Just  stated.  In  some  re- 
spects the  proposed  testimony  is  merely  cu- 
mulative, and  in  others  It  only  tends  to  con- 
tradict or  Impeach  the  plaintiCfs  witnesses  at 
thetriaL  It  is  not  very  definite.  The  witness 
does  not  speak  with  sufficient  posltiveness 
and  directness  to  give  us  the  slightest  as- 
Buranoe  that  there  will  be  a  dUEer^t  result 
If  we  grant  tbe  application.  He  states  ttiat 
the  brake  was  not  applied  to  the  car  making 
the  flying  switdi,  which  would  tend  rather  to 
strengthen  than  to  weaken  the  plaintiff's 


Digitized  by  Google 


700 


79  SOUTHEASTERN  REPOBTBB 


case.  It  Is  not  satisfactorily  sbown  tiiat  the 
tesdmony  of  the  witness,  U  deelied,  oould  not 
bare  been  secured  at  tlie  trial  by  tbe  exercise 
of  .proper  diligence^  We  are  convinced  tbat 
tbe  testimony,  if  It  had  been  Introduced  be- 
fore, would  not  bare  (Ranged  the  result.  We 
refer  now  to  the  second  affidavit  of  Hector 
Austen,  made  In  behalf  of  plaintiff. 
UoUon  denied. 


TARNTILLS  FDRNITURB  CO. 
CBABLESTON  ft  W.  C.  BT.  CO. 

(Supreme  Court  Of  Bouth  Carolina.   Sept  15, 
1918.) 

1.  COHICEBCE  (SI  10,  61*)— INTEBSTATB  COK- 

HBRCB— Validity  or  State  Lsaiaunoir. 
CiT.  Code  1912.  S  2573,  providing  that 
every  claim  for  freight  overcharged  or  for  toss 
of  or  damage  to  property  while  In  the  possea- 
sion  of  common  camera  shall  be  adjusted  and 
paid  within  SO  days  In  case  of  Bfaipments  whol- 
ly within  the  state,  and  within  40  days  in 
case  of  riiipmenta  from  without  tfie  state,  and 
tbat  foilure  to  adjust  and  pay  such  claims  with- 
in such  periods  shall  subject  the  common  carrier 
10  failing  to  a  penalty  of  £50,  does  not  unlaw- 
fully regulate  or  unreasonably  burden  Interstate 
commerce,  and  Is  valid  In  th«  abssDca  of  legis- 
lation by  Congress  m  tlie  same  snhject. 

[Ed.  Note.— For  other  case&  see  Commerce, 
Cent.  Dig.  il  a,  81-84,  SiTDec.  Dig.  H  10. 
CI.*] 

2.  Cabbiebs  (fi  2*)~<JoNBTiTunoNAi.  Law  (!{ 
247,  303*)— Loss  or  oa  Ihjubt  to  Goods- 
Penalties  FOB  Delated  SErrLEiCEi!iT. 

Such  section  does  not  deprive  carriers  of 
their  property  without  due  process  of  law,  or 
deny  to  them  the  equal  protection  of  the  laws. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  |S  4,  6:  Dec.  Dig.  12;*  Oonstttn- 
tional  Law,  Cent.  Dig.  ||  7^  8^^-868;  Dee. 
Dig.  §§  247;  803.*] 

S.  COUHEBCE  (1  8*)— Intebstate  Gouuxbod— 
Validity  of  State  Legislation. 

The  Carmack  amendment  to  the  Interstate 
commerce  law  (Act  June  29,  1906,  c.  3591,  S  7; 
pars.  11.  12,  34  Stat  593  [U.  S.  Comp.  St. 
Supp.  1911,  p.  1307]),  which  provides  that  any 
common  earner  receivmg  property  for  interstate 
transportation  shall  issue  a  receipt  or  bill  of 
lading  therefor,  and  shall  be  liable  to  the  bold- 
er thereof  for  loss,  damage,  or  injury  to  each 
property  caused  by  it  or  any  connectiog  carrier, 
does  not  defeat  the  recovery  of  penalties  under 
Civ.  Code  1912,  {  257S,  for  the  failure  of  a 
carrier  to  adjust  and  pay  claims  for  overcharges 
of  freight  or  loss  ot  or  damage  to  property 
promptly,  where  such  penalties  were  incurred 
prior  to  its  enactment,  even  if  section  2573  is 
superseded  and  annulled  by  that  amendment. 
.  [Ed.  Note.— For  other  cases,  see  CmnmeKe, 
t^int  Dig.  I  5;  Dec.  Dig.  I  &^ 

4.  GOSOCBBOK  8*)— InTEBSTATB  GoiOCEBCT— 

Validity  of  State  Legislation. 

Civ.  Code  1912,  §  2573,  requiring  carriers 
to  adjust  and  pay  claims  for  overcharges  of 
freight,  or  for  loss  of  or  damage  to  property 
while  in  its  posseEslon  within  30  days  In  case 
of  shipments  wholly  within  the  state,  and  with- 
in 40  days  In  case  of  shipments  from  witbout 
the  state,  and  imposing  a  penalty  of  $50  for 
each  failure  to  adjust  and  pay  a  claim  within 
the  period  specified,  is  not  iDConsistent  with, 
and  was  not  auperseded  by,  the  Carmack  amend- 
ment to  the  interstate  commerce  law  (Act  June 
29.  1906,  c  8591.  1  7.  pars.  11,  12,  84  Stat 
603  [IT.  S.  Comp.  St  Supp.  1911,  p.  1807}), 
which  provides  that  coonmon  earrien  receiving 


property  for  interstate  transportation  shall  is- 
sue a  receipt  or  bill  of  lading  therefor,  and 
shall  be  liable  to  the  lawful  holder  thereof  for 
any  loss,  damage,  or  injury  to  such  property 
caused  by  it  or  any  connecting  carrier,  that  no 
contract,  receipt,  etc.,  shall  exempt  the  car- 
rier from  the  liability  thereby  imposed,  but 
that  nothing  therein  shall  deprive  any  holder  of 
such  receipt  or  bill  of  lading  of  any  remedy  or 
right  of  action  which  he  has  under  esiatiiig 
law,  and  that  such  carrier  may  recover  from 
the  carrier  on  whose  line  the  loss  occurred  the 
amount  it  may  be  required  to  pay,  since  that 
amendment  applies  only  to  ^e  Subject  of  lia- 
bilitv  on  contracbL  while  section  2573  spplies 
to  the  entirely  different  subject  of  settlement 
of  the  claims  of  shippers,  and  hence,  Congress 
not  having  acted  on  toe  nihject  covered  by  sec- 
tion 2573,  that  section  is  valid  as  wpued  t» 
interstate  commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  S  5;  Dec  Dig.  i  8.^] 

6.  COUUEBCE  (I  8*)— Intebstate  Coumkbcj^- 
Validity  of  State  Legislation. 

Tbe  anthorltr  of  Congress  to  regulate  li»* 
terstate  and  foreign  commerce  is  supreme  and 
nnlimited  except  by  tlie  federal  (^institution, 
and  when  Congress  legislates  upon  any  par- 
ticolar  subject  of  such  commerce,  all  eMiflict- 
ing  state  laws,  whether  statute  or  common 
law,  affecting  the  same  subject  are  thereby 
superseded;  but,  in  the  absence  of  such  legis- 
lation, the  police  power  of  the  state  remains 
unimpaired. 

[Ed.  Note.~For  other  cases,  see  Ccnunerc^ 
C!ent  Dig.  I  3;  Dec  Dig.  |  3.«] 

6.  commebce  (i  8*)— intebstatb  cjoioiesc^ 
Validity  op  Stats  Legislation. 

There  is  no  conflict,  as  to  tbe  carrier 
against  which  actions  shall  be  brought,  between 
Giv.  Code  1912,  |  2573,  imposing  a  penalty 
for  tbe  failure  of  carriers  to  pay  claims  for 
overcharges  of  freight  or  for  loss  or  damage  to 
property  within  periods  therein  specified,  and 
the  Cannack  amendment  to  the  interstate  com- 
merce law  (Act  June  29,  1908,  c  3591,  S  7, 

gUB.  11,  12,  34  Stat.  693  [U.  S.  Comp.  St 
upp.  1811,  p.  1307]),  which  requires  common 
carriers  receiving  property  for  interstate  trans- 
portation to  issue  a  reodpt  or  bill  of  lading 
therefor,  and  making  such  carriers  liable  to 
the  holder  thereof  for  any  loss,  damage,  or  in- 
jury to  such  property  caused  by  it  or  any  con- 
necting carrier,  and  providing  that  nothing 
therein  shall  deprive  any  holder  of  such  receipt 
or  bill  of  lading  of  any  remedy  or  right  of  ac- 
tion which  he  has  under  existing  law,  since, 
conceding  that  the  proviso  saves  only  remedies 
under  existing  federal  laws,  tbe  amendment  does 
not  limit  the  remedy  of  the  bolder  of  the  bill  of 
lading  to  an  action  against  the  initial  carrier, 
as  at  tbe  time  of  its  enactment  such  holder,  un* 
der  Ae  law  as  it  then  existed  and  was  a^in- 
istered  by  the  federal  courts,  liad  a  right  of 
action  against  the  carrier  actually  causing  the 
loss  or  damage,  and,  morever,  section  2573  does 
not  require  all  actions  to  be  brought  against 
tbe  terminal  carrier. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
(3ent  Dig.  §  6 ;  Dec.  Dig.  |  8.*] 

7.  CoHUBBCE  (S  8*)— Lobs  of  ob  Injury  to 
Goo  OS— Damages. 

The  provision  of  the  Carmack  amendment 
to  the  interstate  i^mmerce  law  (Act  June  29, 
1906,  c.  3591,  5  7,  pars.  11,  12,  34  Stat  50i 
[U.  S.  Comp.  St  Supp.  1911,  p.  1307]),  that 
nothing  In  that  section  shall  deprive  any  holder 
of  a  receipt  or  bill  of  lading  issued  by  a  com- 
mon carrier  of  any  remedy-  or  right  of  action 
which  he  has  under  existing  law  cratiunes  all 
rights  and  remedies  for  the  redress  of  some 
specific  wrong  or  injury,  whether  given  by  the 
intcr3tB.te  commerce  act,  by  state  statute,  or 
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common  law,  not  inconslatent  with  the  rales 
and  Ksnlatkms  preacrlbed  bj  tiu  proviafona  of 
that  act. 

[Ed.  Mote.— For  other  caaaa,  aee  Goouneice, 
Cent  Die.  1  5;  Dec.  Dig.  %  8*1 

WattB,  J.,  dissenting. 

Appeal  from  Common  Pleas  Clrcalt  Ooart 
of  Hampton  Oountr;  B.  W.  tfenunlager. 
Judge. 

Action  by  the  VamTille  Fnmlture  Com- 
pany against  the  Charleston  ft  Western  Car- 
olina Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

F.  B.  Qrler,  of  Greenwood,  and  J.  W.  Man- 
uel, of  Hampton,  for  appellant  S.  Q.  Yam, 
of  Tamvllle,  and  J.  W.  Vincent,  of  Hampton, 
tor  reefpondent 

HTDRICE,  J.  PlalnUfl  recoreied  Jadg- 
meat  against  defendant  in  a  magistrate's 
conrt  for  fl4.7S,  damages  done  to  a  shipment 
of  fnmltnr^  while  In  defendant's  possesion 
In  this  atate^  and  fl>6B,  oTercharges  In  the 
freight  collected  defendant  thereon,  and 
950,  the  penalty  allowed  statute  (Civ. 
Code  1912,  I  2573),  tor  the  fallnie  of  de- 
fendant to  pay  plalntUTs  claim  tor  said  dam- 
ages and  overcharge  within  40  da^  after  the 
StiBg  thereof  with  d^endant^s  agoit  The 
Initial  carrier,  the  Sonthem  Railway  Com- 
pany, received  the  shipment  at  Hl^  Point, 
N.  d,  to  be  transported  over  its  own  and 
connecting  lines  and  delivered  to  plaintiff  at 
YamvUlev  8.  G.,  and  Issned  Its  nsnal  bill 
of  lading  therein.  D^&ndant  rec^ved  the 
shipment  from  the  Southern  Railway  Com- 
pany at  Allendale,  S.  C.,  and  delivered  same 
to  plaintlfl  at  destination  In  a  damaged  con- 
ditlon.  The  circuit  court  affirmed  the  m&g- 
latrate's  judgmoit 

The  only  question  made  In  the  courts  below 
and  brought  here  hf  the  grounds  of  appeal 
la  that  tbe  statute  above  cited,  under  which 
defendant  was  penalised  for  its  failure  to 
pay  plalntUTs  claim  within  the  time  requir- 
ed. Is  void,  as  applied  to  Interstate  com- 
merce, because :  ^)  It  unlawfully  regulates 
and  unreasonably  burdens  the  same;  and 
(b)  it  d^nires  defendant  of  its  property  wltti- 
out  due  process  of  law,  and  denies  to  It  the 
equal  protection  of  the  laws;  and  (c>  It  Is 
in  conflict  with  that  provision  of  the  feder- 
al statute  relating  interstate  commerce 
known  as  the  Carmack  amendment  <Act  June 
29,  190«.  c.  3591,  S  7.  pars.  11,  12,  34  Stet 
593  [U.  S.  Comp.  8t  Supp.  1911.  p.  1307]). 

[1, 2]  The  learned  counsel  for  appellant 
admits  that  the  first  and  second  grounds 
above  stated  have  been  foreclosed  by  the  de- 
dslmis  of  this  court  which  have  been  affirm- 
ed by  title  Supreme  Conrt  of  the  United 
Stetes  in  A.  C  L,  R.  Co.  v.  Mazursky,  216 
C.  S.  122,  SO  Sup.  Ct  378,  64  L.  Bd.  411.  In 
which  the  validity  of  the  statute  now  under 
consMmttlon  was  affirmed.  He  contends, 
however,  that  the  third  ground  was  not  In- 


volved in  any  of  those  cases,  and  that  the 
etrect  of  the  federal  statute  above  referred 
to,  as  It  has  been  Interpreted  and  applied  In 
recent  decisions  of  the  federal  Supreme 
Court,  has  been  to  supersede  and  annul  the 
state  statote. 

[3]  It  is  said  that  the  delicts  upon  which 
the  [tenaltles  were  inflicted  In  the  Mazursky 
Case,  and  the  others  decided  with  It,  occur- 
red prior  to  the  adoption  of  the  Carmack 
amendment  As  to  that  matter,  the  reports 
of  those  cases  (except  the  Charles  Case)  are 
silent  But,  if  the  fact  be  as  stated  by  ap- 
pellant's counsel,  It  Is  true  that  the  federal 
statute  would  not  have  defeated  the  recovery 
of  penalties  incurred  prior  to  Ite  enactment 
Tazoo,  etc.,  p.  Co.  v.  Greenwood  Grocery 
Co..  227  U.  S.  1.  83  Sup.  Ct  213.  57  L.  Ed. 
889.  decided  January  20,  1013. 

[4]  But  the  argumente  to  the  Supreme 
Court  of  the  United  States  to  the  Mazursky 
Case  show  that  the  potot  was  made  and 
pressed  upon  toe  attention  of  the  court  that, 
if  the  state  ever  had  power  to  enact  this 
statote,  it  was  valid  only  until  Congress 
should  take  action  upon  the  same  subject, 
and  that  Congress  having  taken  such  action, 
by  the  passage  of  laws  r^iattog  Interstate 
commerce  to  great  detail,  It  had  toereby  ex- 
cluded or  superseded  the  power  of  toe  state. 
At  toe  time  those  cases  were  argued,  the 
Carmack  amendment  had  been  on  the  statute 
books  over  three  years;  and,  if  it  had  toe 
effect  which  Is  now  claimed  for  it,  it  Is 
strange  that  it  was  not  moitloned  either  by 
counsel  who  argued  the  cause  or  by  the  court 
to  Ita  opinion  to  dlspostog  of  the  contention 
above  stated,  as  was  done  to  toe  Greenwood 
Grocery  Company's  Case  above  cited,  wlto 
r^ard  to  a  similar  effect  given  to  the  pro- 
visions  of  toe  Hepburn  act  The  omission 
potote  with  torce  to  toe  inclusion  toat  It 
was  xu)t  supposed,  either  by  counsel  or  by 
the  court,  to  have  any  bearing  upon  the 
point  at  issue.  Because,  even  though  tor 
the  reason  above  stated  it  could  not  have 
amtroUed  the  ded^on,  yet  It  would  almost 
certainly  have  been  advanced  as  an  argu- 
ment tending  to  show  toe  totention  of  Con- 
gress to  take  poBseeslon  of  the  field  covered 
by  the  state  statote.  Be^des  this,  the  Ma- 
sura^  Case  has  been  cited  several  times  by 
the  Supreme  Court  of  the  United  States  to 
cases  subsequently  decided,  which  tovolved 
toe  superseding  effect  of  the  provisions  of 
toe  fedoral  statote  regulating  totorstate  com- 
merce upon  nrnflictlng  state  laws,  without 
any  totlmation  that  Ite  autoorlty  is  limited 
by  the  toct  suggested.  On  toe  contrary,  to 
Soutoem  Ry.  Co.  v.  Bold.  222  U.  S.  4.16,  32 
Sup.  Ct  140,  56  L.  Ed.  260.  to  answering  toe 
contention,  which  was  based  upon  the  au- 
thority of  toe  Mazursky  Case  and  toe  James 
Case.  162  U.  S.  650,  16  Sup.  Ct  934,  40  L. 
Ed.  1105,  that  toe  Norto  Carolina  statote 
under  consideration  was  a  valid  exercise  of 
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the  police  powor  of  the  stat^  On  conit  aald : 
"In  those  cases,  and  In  Oie  later  case  of 
Western  U.  Tel.  Go.  t.  Oommerclal  MUL  Co^ 
21S  U.  a  406.  31  Sop.  Ct  SB,  M  L.  Ed.  1088 
[86  L.  B.  A.  (N.  S.)  220.  21  Ann.  Cas.  SIS], 
the  principle  Is  expressed  tliat  *there  are 
many  occasions  where  the  police  power  of 
the  state  can  be  properly  exerdsed  to  In- 
sure a  faithfol  and  prompt  perfonnance  of 
dot?  within  the  limits  of  the  state  npon  the 
part  of  thoee  engaged  In  interstate  com- 
merce.* Snch  oerdae  of  power,  it  was  far- 
ther said,  was  in  aid  of  interstate  oommerce, 
and,  although  incidentally  affecting  it,  did 
not  burden  it  Bat  the  facts  of  those  cases 
distinguish  them  from  the  case  at  bar,  and 
make  their  principle  inapplicable.  In  the 
Telegraph  Company  Cases,  there  was  a  fail- 
are  to  transmit  or  deliver  telegrams.  In  vio- 
lation of  the  doty  so  to  do  Imposed  by  par- 
ticular state  statutes.  In  the  Bailroad  Case, 
a  statute  of  the  state  of  Soutb  Carolina 
which  required  carriers  to  settle  within  a 
specilled  time  claims  for  loss  of  or  damage  to 
freight  while  In  their  possession  within  the 
state  was  sustained  against  the  objection 
that  it  was  an  interference  with  interstate 
commerce.  In  none  of  the  ea9e$,  however, 
wag  there  any  federal  legUlation  upon  the 
guhfect  involved,  and  in  all  of  them  ewA 
oircumitance  was  ttated  at  an  element  of 
decition.  The  drcumstance  Is  important 
and  we  are  brought  to  the  inquiry  whether 
It  exists  in  the  present  case."  (Italics  add- 
ed.) It  appears  therefore  that,  even  as  late 
as  the  dedfdon  of  the  Held  Case,  which  was 
filed  in  January,  1912,  the  court  had  not  dis- 
covered that  there  was  any  conflict  between 
the  Carmack  amendment  and  this  statute, 
the  validity  of  which  was  affirmed  in  the 
Mazursky  Case  upon  tlie  ground  of  the  ab- 
sence ot  "any  feOerai  legUMIon  upon  (he 
tubjeot  involved." 

[I]  But,  treated  as  an  open  qnestlfni,  tb» 
conclusion  Is  inevitable  that  there  Is  no  such 
conflict  We  wish  to  make  it  clear  at  the 
outset  tliat  wft  ocmoede  that  the  authority 
of  Congress  to  xegolate  Interstate  and  for^ 
dgn  commerce  Is  supreme  and  nnlimlted,  ex- 
cept by  the  federal  Gonstitatlcai,  and  tliat, 
when  Congress  legislates  upon  any  particular 
subject  of  such  cxmmeree,  all  eonflictliv 
state  laws,  wliether  statuto  or  oommon  law, 
affecting  the  same  subject,  are  thereby  su- 
perseded. On  the  other  hand,  we  maintain 
that»  in  the  absence  of  sodt  InglBlaMon,  the 
police  power  of  the  state  remains  nnlmpair^ 
ed.  These  propositions  are  universally  recog- 
nised, and  they  hare  been  reafOrmed  in  the 
very  latest  decisions  ot  the  Supreme  Court 
of  the  United  States.  Smith  t.  Alabama,  124 
U.  S.  460t  8  Sup.  Ot  664.  SI  Ii.  Bd.  AOS; 
Chicago,  etc.  B.  Co.  t.  Solan,  169  U.  8.  ISS, 
18  Sup.  Ct  28»,  ^  U  Ed.  688;  Pennsylvania 
R.  Oo.  T.  Hu^MS,  191  TT.  8.  477.  24  Sup.  &. 
132,  48  L.  Ed.  268;  OUoago,  etc.  B.  Go.  T. 
Arkansas^  219  U.  8.  468,  81  Sup.  Gt  276,  66 


U  Ed.  290;  Adama  BqpreH  Oo;  T.  Cronlnger. 
226  C.  a  491,  88  Bap.  Ot  148,  67  li  Bd.  814, 
decided  January  6,  1918;  Blmpsm  t.  Shep- 
ard,  230  0.  8.  883;  88  Sup.  Ot  729;  BTL. 
Vid.  1511  (lOnnesota  rate  case),  dedded  Tnne 
9^  1913. 

Let  US  Inquire,  then,  what  is  meant  by 

"the  subject,"  when  It  is  said  that  when 
Congress  has  legislated  upon  or  talma  pos- 
session of  ftin  sabject,**  Inconsistent  state 
laws  are  superseded.  This  qoestbm  was  con- 
sidered In  Southern  Ballway  Co.  v.  Beid, 
supra,  where  the  court  said:  "It  Is  well 
settled  that  if  the  state  and  Congress  have 
a  concurrent  power,  that  of  the  state  is  su- 
perseded when  the  power  of  Congress  is 
erdsed.  The  question  occurs.  To  what  extent 
and  bow  directly  must  it  be  exercised  to 
have  such  effect?  It  was  decided  In  Mis- 
souri P.  B.  Co.  V.  Larabee  Flour  Mills  Ca, 
211  n.  a  612,  29  Sup.  Ct  214,  53  U  Ed.  352, 
that  the  mere  creation  of  the  Interstate  Com- 
merce Commission  and  the  grant  to  It  of  a 
large  measure  of  control  over  interstate  com- 
merce does  not  in  the  absence  of  action  by 
It  change  the  rule  that  Congress  by  nonac- 
tion leaves  power  in  the  states  over  merely 
incidental  matters.  'In  other  words,*  and 
we  quote  from  the  opinion,  •  •  *  *the 
mere  grant  by  Congress  to  the  commission 
of  certain  national  powers  in  respect  to  in- 
terstate commerce  does  not  of  itself  and  In 
the  absence  of  action  by  the  commission  In- 
terfere with  the  authority  of  the  state  to 
make  those  regulations  conducive  to  the  wtH- 
fare  and  convenience  of  its  dtlzena  •  •  * 
UntU  speoi/lc  action  by  Congress  or  the  com- 
mission the  control  of  the  state  over  those 
Inddaital  matters  remains  undisturbed.' 
The  duty  which  was  enforced  in  the  state 
court  was  the  duty  of  a  railroad  company 
engaged  in  interstate  oomm^ce  to  afford 
equal  local  switching  service  to  its  shippers, 
notwithstanding  the  cars  concerning  which 
the  service  was  claimed  were  eventually  to 
be  oigaged  Id  interstate  commerce.  This 
du(7  was  declared  *  *  *  to  be  a  com- 
mou-Iaw  duty  which  the  state  might  'at 
least  In  the  absence  of  congressional  action, 
oompei  a  carrier  to  dlsdutrge.'  The  princi- 
ple of  that  caa^  therefore,  requires  us  to 
find  speoiiflo  aoUon,  either  by  Congress  in  the 
Interstate  commerce  act,  or  by  the  commis- 
sion, covering  the  matters  which  the  statute 
of  North  Carolina  attempts  to  legalate." 
(Italics  added.) 

The  same  question  is  so  <dearly  and  fully 
discussed  in  Savage  v.  Jones,  228  U.  a  601. 
82  Bop.  Ot  716,  66  U  Ed.,  1182,  and  Oiat  case 
is  ao  diredly  in  point,  Oiat  we  qnote  from 
the  opinion  at  length.  After  stating  that 
the  statute  of  Indiana,  which  was  assailed 
In  that  case,  and  which  was  adopted  in 
1907,  after  the  passage  of  the  pun  fOod  and 
drugs  act  of  Congress  of  Jvne  80^  1906 
June  30,  1906,  c  8916,  84  Stat  768  [U.  a 
Gompk  8t  Bow.  1911,  p.  1864]),  covered  the 
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same  general  subject,  the  court  pointed  out 
that  the  provlgionB  of  the  state  statnte  uptm 
which  It  was  attacked  as  being  In  conflict 
with  the  food  and  drogs  act  were  not  In- 
cluded in  the  lei^slatlon  of  Gongre88»  and  on 
that  ground  It  was  held  that  thwe  was  no 
conflict  between  the  two.  and  that  the  state 
law  was  therefore  valid.  The  court  said: 
"But  this  (the  legislation  of  Co  ogress) 
does  not  cover  the  entire  pround.  It  it  one 
thing  to  make  a  falte  or  mtaleadkiii  state- 
ment regardUCo  the  arNele  or  itt  ingredients 
(the  thing  prohibited  by  the  act  of  Oon- 
gresi^,  and  it  may  be  qutte  another  to  ffive 
no  information  a»  to  leJwt  the  ingredient* 
are  (the  thing  reqnlred  by  the  state  statnte). 
As  is  well  known,  products  may  be  sold,  and 
in  case  of  so-called  proprietary  articles  fre- 
quently are  sold,  under  trade-names  which 
do  not  reveal  the  Ingredients  of  the  composi- 
tion, and  the  proprietors  refrain  from  re- 
vealing them.  Moreover,  In  defining  what 
dtatl  be  adulteration  or  misbranding  for  the 
purposes  of  the  federal  act,  It  is  provided 
that  mixtures  or  compounds  known  as  ar- 
ticles of  food  under  their  own  distinctive 
names,  not  taking  or  Imitating  the  distinc- 
tive name  of  another  article,  which  do  not 
contain  'any  added  poisonous  or  deleterious 
Ingredients,'  shall  not  be  deemed  to  be  adul- 
terated or  misbranded  If  the  name  be  ac- 
companied on  the  same  label  or  brand  with 
a  statement  of  the  place  of  manufacture. 
*  *  *  Congress  has  thus  limited  the  scope 
of  its  prohiiiUons.  It  has  not  included  that 
at  iphich  the  Indiana  statute  aims.  Can  It 
be  said  that  Congress,  nevertheless,  has  de- 
nied to  the  state,  with  respect  to  the  feed- 
ing stuffs  coming  from  another  state  and 
sold  in  the  original  packages,  the  power  the 
state  otherwise  would  have  to  prevent  im- 
position upon  the  public  by  making  a  rea- 
sonable and  nondiscriminatory  provision  for 
the  disclosure  of  logredients,  and  for  in- 
direction and  analysis?  If  there  be  snch  de- 
nial, it  is  not  to  be  found  in  any  express 
declaration  to  that  effect.  Undoubtedly  Con- 
crress,  by  virtue  of  Its  paramount  authority 
over  interstate  commerce,  might  have  said 
that  snch  goods  should  be  free  from  the  In- 
cidental effect  of  a  state  law  enacted  for 
these  purposes.  But  it  did  not  so  declare. 
There  Is  a  provlBO  in  the  section  defining 
misbranding  for  the  purposes  of  the  act 
that  *nothing  in  this  act  shall  be  construed* 
as  requiring  manufacturers  of  proprietary 
foods  which  contain  no  unwholesome  added 
Ingredient  to  disclose  their  trade  formulas, 
'except  in  so  far  as  the  provisions  of  this 
act  may  require  to  secure  freedom  from 
adulteration  or  misbranding.*  Section  8. 
We  have  already  noted  the  limitations  of  the 
provisions  referred  to.  And  It  Is  clear  that 
this  proviso  merely  relates  to  the  Interpre- 
tation of  the  requirements  of  the  act,  and 
does  not  enlarge  Its  purview  or  establish  a 
rule  as  to  matters  which  lie  outside  its  pro- 
hlbltiona.  \ 


"Is,  then,  a  denial  to  the  state  of  the  ex- 
ercise of  its  power  for  the  purposes  In  ques- 
tion necessarily  implied  in  the  federal  stat- 
ute? For  when  the  question  Is  whether  a 
federal  act  overrides  a  state  law,  the  entire 
scheme  of  the  statnte  must,  of  course,  be 
considered,  and  that  which  needs  must  be 
Implied  is  of  no  less  force  than  that  whidi 
is  expressed.  If  Oie  purpose  of  the  act 
cannot  otherwise  be  accomplished— if  its 
operation  within  its  chosen  field  else  must 
be  frustrated  and  Its  provisions  be  refused 
their  natural  ^ect— the  state  law  must 
yield  to  the  regulation  of  Congress  within 
the  sphere  of  Its  delegated  power.  Texas  & 
P.  B.  Co.  V.  AbUene  Cotton  Oil  Co.,  204  U. 
S.  426  [27  Sup.  Ct  850],  61  L.  Sd.  G53,  9 
Ami.  Cas.  1076;  Northern  P.  R.  Go.  v.  Wash- 
ington, 222  V.  S.  870,  878,  82  Sup.  CL  ISO 
[56  L.  Ed.  2371;  Southern  R.  Co.  v.  Reid,  222 
U.  S.  424,  436.  82  Sup.  Gt  140  [66  L.  Ed. 
267]. 

"But  the  intent  to  supersede  the  eaerdse 
by  the  state  of  its  police  power  as  to  mat- 
ters not  oovered  by  the  federal  legisiation 
is  not  to  be  inferred  from  the  mere  fact 
that  Congress  has  seen  fit  to  circumscribe 
its  regulation  and  to  occupy  a  limited  field. 
In  other  words,  such  intent  is  not  to  be  im- 
plied unless  the  act  of  Congress,  fairly  in- 
terpreted,  is  in  actual  conflict  xoith  the  law 
of  the  state.  This  principle  has  had  abun- 
dant lUnstratlon.  Chicago,  M.  &  St  P.  R. 
Co.  V.  Solan,  169  U.  S.  133,  19  Sup.  Ot  289, 
42  L.  Ed.  688;  Missouri.  E.  A  T.  R.  Co.  v. 
Haber,  169  U.  S.  613,  IS  Sup.  Ct  488,  42  L. 
Ed.  878;  Reid  v.  Colorado,  187  U.  S.  137,  23 
Sup.  Ct  ^,  47  L.  Ed.  108;  Pennsylvania  R. 
Co.  V.  Hughes,  191  U.  S.  477,  24  Sup.  Ct. 
132,  48  li.  Ed.  268;  Grossman  v.  Lur- 
man,  192  U.  8.  189,  24  Sup.  Ct  234.  48  L. 
Ed.  401:  Asbell  v.  Kansas,  209  U.  S.  251,  28 
Snp.  Ct  486,  62  L.  Ed.  778,  14  Ann.  Cas, 
1101;  Northern  P.  R.  Co.  v.  Washington, 
222  U.  S.  370,  379,  32  Sup.  Ct  160,  66  L.  Ed. 
287.  240;  Southern  R.  Co.  v.  Reid,  222  U. 
S.  424.  442,  82  Sup.  Ct  140,  56  U  Ed.  257, 
262. 

"In  Missouri,  E.  ft  T.  R.  Co.  v.  Haber, 
169  U.  S.  613,  18  Sup.  Ct  488,  42  L.  Ed.  878, 
the  Supreme  Court  of  Kansas  had  affirmed  a 
Judgment  against  the  railway  company  for 
damages  caused  by  Its  having  brought  Into 
the  state  certain  cattle  alleged  to  have  been 
affected  with  Texas  fever,  which  was  com- 
municated to  the  cattle  of  the  plaintiff.  The 
recovery  was  based  upon  a  statute  of  Kan- 
sas which  made  actionable  the  driving  or 
transporting  Into  the  state  of  cattle  which 
were  liable  to  communicate  the  fever.  It 
was  contended  that  Act  Cong.  May  29,  1884. 
c.  60,  23  Stat  at  L.  81  (U.  S.  Comp.  St  1901, 
p.  290),  known  as  the  animal  industry  act, 
together  with  Act  March  8,  1891.  c  644.  26 
Stat  at  Li.  1044,  appropriating  money  to 
carry  out  Its  provisions,  and  section  5268 
of  the  Revised  Statutes  (TT.  S.  Comp.  Stat 
1901,  p.  3664),  oovered  tubstantiaav  the 
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tcihote  nAfect  of  fha  trmtportatUm  from 
one  ttate  to  another  atate  of  Uvo  ttoek 
capable  of  imparting  oontagtoua  dlteo*^  and 
tberefore  tbat  tbe  state  of  Kansas  had  no 
authority  to  deal  In  any  form  with  Uiat  mb- 
Ject  The  act  of  1^  pnrlded  for  the  es- 
tabUsiunent  of  a  bnrean  of  animal  indiW' 
try,  for  the  appointment  of  a  staff  to  Invea- 
tlgate  the  condition  of  domestic  animals, 
and  for  the  report  upon  the  means  to  be 
adopted  to  guard  against  the  spread  of  dis- 
ease. Beffulattons  were  to  be  pr«s>ared  by 
the  Commissioner  of  Agricnltnre  and  cer^ 
tifled  to  the  executive  autbozity  of  eadti 
state  and  territory.  Special  investigation 
was  to  be  made  for  the  protection  of  for^ 
elgn  commerce,  and  tlie  Secretary  ot  the 
Treasury  was  to  establish  snch  regalatlons 
as  might  be  reqnlred  concerning  exporta- 
tion. It  was  provided  that  no  railroad  com* 
pany  within  the  United  States,  nor  the  own* 
ers  or  masters  of  any  vessel,  should  rec^ve 
for  transportation,  or  transport,  from  one 
state  to  another,  any  live  stock  affected  with 
any  communicable  disease,  nor  should  any 
one  deliver  for  snch  transportation,  or  drive 
on  foot  or  transport  In  private  conveyance 
from  one  state  to  another,  any  live  stock 
knowing  them  to  be  so  affected.  It  was 
made  the  duty  of  the  commissioner  of  agri- 
culture to  notify  the  proper  officials  or  agents 
of  transportation  companies  dc^ng  business 
In  any  Infected  locality  of  the  existence  of 
contagion;  and  the  operators  of  railroads,  or 
the  owners  or  custodians  of  live  stock  within 
such  infected  district,  who  should  knowingly 
violate  the  provisions  of  the  act,  were  to 
be  guilty  of  a  misdemeanor  punishable  by 
fine  or  Imprisonment. 

"The  court  held  that  this  federal  legis- 
lation did  not  override  the  statute  of  the 
state;  that  the  latter  created  a  dvll  liabil- 
ity as  to  which  the  animal  industry  act  of 
Congress  had  not  made  provision.  The  court 
said  {169  V.  S.  623,  624  [18  Sup.  Gt  402,  42 
L.  Ed.  878]  supra) :  ^May  not  thege  atatutory 
provigiona  gtand  without  ohttruoting  or  em- 
barrassing the  erecvtion  of  the  act  of  Con- 
gress f  This  question  must  of  course  be  deter- 
mined with  reference  to  the  settled  rule  that 
a  statute  enacted  In  execution  of  a  reserved 
power  of  the  state  is  not  to  be  regarded  as 
Inconsistent  with  an  act  of  Congress  passed 
In  tbe  execution  of  a  clear  power  under  the 
Constitution,  unless  the  repuffnanee  or  con- 
flict is  80  direct  and  positive  that  the  two 
acts  cannot  be  reconciled  or  8t<md  together. 
Slnnot  V.  Davenport,  22  How.  227,  243,  16  U 
Ed.  243,  247.  •  •  •  Whether  a  corpora- 
tion transporting,  or  the  person  causing  to 
be  transported,  from  one  state  to  another 
cattle  of  the  class  spedfled  In  the  Kansas 
statute  sbould  be  liable  In  a  dvll  action  for 
any  damages  sustained  by  the  owners  of  do- 
mestic cattle  by  reason  of  the  introduction 
into  their  state  of  such  diseased  cattle  is  a 
subject  about  which  the  animal  Industry  act 
did  not  make  any  prorlalon.  That  act  does 


not  declare  tiiat  the  ngalatianB  estabUdied 
by  the  Department  of  Agricnltoze  ahonld 
have  the  effect  to  exempt  from  dvU  UaUl- 
ity  one  who,  but  for  sndi  r^ulations,  would 
have  been  liable  either  ondn  the  gtsieaH 
prlndldeB  of  law  or  under  some  st^  enact- 
mont  for  damages  arlsLos  out  of  the  Introdno- 
tlon  into  that  state  of  cattle  so  affected. 
And,  as  wlU  be  seen  from  the  regnlatlona 
presolbed  by  tbe  Becietaiy  of  Agitcultare, 
that  officer  did  not  assume  to  give  protection 
to  any  me  against  mch  UaUa^.* 

"In  Held  v.  Colorado,  1B7  U.  S.  18T,  2S 
Sup.  Ot  82,  47  Lb  Ed..l06,  tlie  onestloa  arose 
under  a  statute  of  Colorado  whldi  had  been 
passed  to  prevent  the  Introduction  into  tbe 
state  of  diseased  anlmala.  The  statute  made 
It  a  ndsdemnuOT  for  any  one  to  bring  Into 
the  state  between  April  lat  and  November 
Ist  any  cattle  or  honee  from  a  state,  terri- 
tory, or  county  south  of  the  thirty-sixth  par- 
alld  of  north  latitude^  unless  they  had  been 
held  at  some  place  north  of  that  parallel  at 
least  90  days  prior  to  importation,  or  unless 
the  owner  or  person  In  charge  Aonld  inocnre 
from  the  state  vetwlnary  sanitary  tmard  a 
certificate,  or  UU  of  health,  to  the  effect  that 
the  cattle  or  horses  were  free  from  all  Infec- 
tious or  contagious  diseases,  and  had  not 
been  expmed  thereto  at  any  time  within  tbe 
preceding  90  days.  Tbe  expense  of  any  In- 
spection In  connection  therewith  was  to  be 
paid  by  the  owner. 

"The  plaintiff  In  error  had  been  convicted 
of  bringing  cattle  into  the  state  in  violation 
of  the  statute.  There  was  no  proof  in  the 
case  that  the  particular  cattle  had  any  infec- 
tious or  contagious  disease,  but  It  did  appear 
that  they  were  brought  from  Texas,  south  of 
the  thirty-sixth  parallel,  without  being  held 
or  inspected  as  the  statute  required.  Its  pro- 
visions were  ignored  altogether  as  invalid 
legislation.  When  the  plaintiff  in  error  re- 
fused to  assent  to  tbe  state  impectlon  he 
showed  to  tbe  authorities  a  certificate  signed 
by  an  assistant  Inspector  of  the  federal  bu- 
reau of  animal  industry,  who  certified  tbat 
he  had  carefully  inspected  the  catUe  in  Tex- 
as and  found  them  free  from  communicable 
disease.  It  was  insisted  that  the  statute  of 
Colorado  was  In  conflict  with  the  animal  In- 
dustry act  of  Congress,  but  the  court  sus- 
tained the  state  law  for  the  reason  that,  ol- 
though  the  two  statutes  related  to  the  same 
general  subject,  theg  did  not  cover  the  same 
groundf  mid  ioere  not  inooiuiatent  with  each 
other. 

"Tbe  court  thus  emphasized  the  general 
prlndple  involved  a87  V.  S.  148,  23  Sup.  Ct 
96,  47  L.  Ed.  108,  supra) :  'It  should  never  be 
held  that  Congress  intends  to  supersede  or 
by  its  legislation  suspend  the  exercise  of  the 
police  pouter  of  the  states,  even  when  it  mat/ 
do  so,  unless  its  purpose  to  effect  that  result 
is  dearly  manifested.  This  court  has  said — 
and  the  principle  has  often  been  reaffirmed — 
that  "in  the  appUoation  of  this  principle  •/ 
supremacy  of  an  act  of  Congress  in  a  case 
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tchere  the  gtate  law  it  d«(  the  exercise  of  a 
reserved  power,  the  repugnance  or  conflict 
thould  be  direct  and  positive,  to  that  the  two 
acts  should  not  be  reooncil&i  or  oonsittentli/ 
stand  toeether." ' "  atallcs  added.) 

In  each  of  the  cases  her^nbefore  cited,  the 
court  holds  that  the  police  power  of  the 
states  still  exists  unimpaired,  except  in  bo 
far  as  laws  adopted  tiiereunder  may  con- 
flict with  tile  le^Blatlon  of  Congress  upon 
the  same  anbject  Therefore  we  cannot  ac- 
cept as  sound  the  contention  of  appellant's 
connsd  that  the  Supreme  Court  of  the  Unit- 
ed States  has  held  that  the  act  to  regulate 
commerce  "was  intended  to  cover  and  regu- 
late  the  entire  sobject  of  Interstate  com- 
merce, leaving  nothing  to  the  state,  ^ther  hy 
way  of  legislation,  policy,  or  r^fulatlon." 
To  sustain  that  contention,  he  dtes  the  fol- 
lowing from  the  Cronlnger  Case;  "Almost 
every  detail  of  the  subject  is  covered  so  com- 
pletely that  there  can  be  no  rational  doubt 
but  that  Congress  Intended  to  take  posses- 
sion of  the  sabject  and  supersede  all  state 
regulation  with  reference  to  It"  When  the 
language  quoted  Is  given  Its  proper  setting, 
and  read  in  connection  with  the  context,  It 
clearly  appears  that  "the  subject"  referred 
to  was  not  the  whole  subject  of  interstate 
commerce,  but  the  limited  subject  "of  lia- 
bility of  the  carrier  under  a  Mil  of  lading 
tchi^  he  must  <«<ue,"  as  reQulred  by  the 
Carmadc  amendment  The  whole  paragraph 
from  which  the  quotation  Is  taken  reads  as 
follows :  "That  the  legislation  (the  Garmadc 
amendment)  supenedea  all  the  regulations 
and  policies  of  a  partienlar  state  upon  the 
same  subfeot  results  from  its  genial  diar- 
acter.  It  embraces  the  subject  of  the  Uabtt- 
itv  of  tJte  carrier  under  a  b^^  of  ladinff  wMeft 
he  must  issue,  and  limits  his  power  to  ex- 
empt himself  by  rule,  regulation,  or  contract 
Almost  every  detail  of  the  subject  Is  cover- 
ed so  completdy  that  tliere  can  be  no  ration- 
al doubt  but  that  Congress  intended  to  take 
possession  of  the  subject  and  Bopersede  aU 
state  r^nilation  with  reference  to  it.  Only 
the  silence  of  Congress  authorised  the  exer- 
cise of  the  jmUce  power  ot  tiie  state  upon 
the  subjeot  of  aueh  oonUwtt.  But  -whan 
Congress  acted  In  such  a  way  as  to  mani- 
fest a  purpose  to  exercise  its  conceded  au- 
thority, the  r^ulatlng  power  at  the  state 
ceased  to  exist"  (Italics  added.)  Bead  as  a 
whole,  the  passage  shows  clearly  that  "the 
subjects  which  the  court  lud  In  ndnd  ms 
**the  subject  of  sodi  contracts";  that  is,  of 
liability  on  contracts  which  any  carrier  re- 
ceiving pnverty  for  intustate  tranqmrtatilon 
la  required  to  Issue. 

Having  seen  what  the  subject  of  the  Car- 
mack  amendment  Is,  let  us  examine  the  state 
atatttttt  to  see  what  subject  is  dealt  with  by  it; 
and  thereby  determine  whether  they  cover  the 
same  subject,  and  whether  there  is  any  con- 
flict betweoi  tiiem.  The  state  statute  meraiy 
penallKfl  the  failure  of  carriers  to  perform 
a  conmum-law  dutr-^uunely,  the  duty  to 


make  reasonably  prompt  settlement  of  the 
claims  ot  shippers  for  loss  of  or  damage  to 
property  while  in  their  poRsesslon.  The 
performance,  or  the  failure  of  performance, 
of  that  duty  has  nothing  whatever  to  do  with 
the  liability  of  the  carrier  under  the  contract 
of  shipment  The  statute  does  not  attempt 
to  impose,  increase,  or  rtimtntj>>i  that  liability, 
or  to  affect  it  In  any  way  whatever.  It 
mer^  says  that,  assnmlng  the  UablUty  to 
exist,  the  carrier  should  disdiarge  It  with 
reasonable  promptness,  and  penalizes  his 
failure  to  do  so.  With  as  much  reason  could 
It  be  said  that  a  statute  which  imposes  the 
costs  of  the  action  upon  the  losing  party  im- 
poses or  affects  In  any  way  the  liability  upon 
which  the  action  Is  predicated.  The  two 
things  are  separate  and  distluct  The  pay- 
ment of  costs  Is  Imposed  as  a  penalty  for 
failure  to  pay  the  debt  without  snlt  and 
the  paym^t  of  the  penalty  is  Imposed  for  a 
like  reason— the  fidlure  tp  pay  a  Just  claim 
within  a  reasonable  time,  without  compelling 
the  shipper  to  resort  to  the  courts  to  collect 
it  Where  no  Uablll^  exists,  no  penalty  can 
be  recovered;  and,  unless  the  shlppw  recov- 
ers the  full  amount  which  me  has  claimed, 
he  cannot  recover  the  penalty.  The  carrier 
la  therefore  protected  against  being  penalized 
for  the  failure  to  pay  unjust  or  exorbitant 
claims; 

We  look  in  vain  through  the  l^lslation  of 
Congress  to  find  any  rule  or  regulation  on 
the  subject  of  the  prompt  settlement  of  such 
claims.  By  no  sort  of  implication  can  that 
subject  be  brought  within  the  provlaimis  of 
the  Carmack  amendment  Hint  it  is  one 
proper  for  the  exertion  of  the  state  author- 
ity. In  the  absence  of  congressional  actton, 
is  settled  by  the  Mazursky  Case.  The  reason 
for  the  statute  and  the  grounds  upon  which 
it  should  be  sustained  are  set  forth  In  that 
case  and  In  the  Seegers  Case,  78  S.  O.  71,  52 
S.  E.  797, 121  Am.  St  Rep.  921,  and  207  U.  S. 
73,  28  Sup.  Ct  28,  62  L.  Ed.  108  The  annul- 
ling of  It  would  leave  shippers  at  the  mercy 
of  interstate  carriers,  and  allow  them  to  prac- 
tically ctmflscate  small  claims  for  loss  of  or 
damage  to  pn^rty  while  in  their  possession; 
because,  in  the  great  majority  of  cases,  the 
amounts  Involved  are  too  insignificant  to  Jus- 
tify the  empl<vmmt  of  legal  counsel  to 
coUect  tbem.  OSiat  there  was  great  abuse  in 
that  regard,  and  an  evU  which  needed  a 
remedy,  is  evidenced  by  the  statute. 

We  shall  next  consider  the  dedelons  of  the 
Bcipreme  Court  of  the  United  States  which 
are  re^d  upon  appellant  to  show  that 
the  state  statute  conflicts  with  the  legislation 
of  Congress,  and  attmpt  to  show  that  th^ 
cannot  be  so  interpreted.  The  Carmack 
amendment  reads  as  follows:  'Hiat  any  com- 
mon carrier,  railroad,  or  tianiqwrtatlon  com- 
pany receiving  property  for  transportation 
from  a  point  in  one  state  to  a  point  in  an- 
othw  state  shall  Issue  a  receipt  or  btU  of 
lading  therefor  and  diall  be  liable  to  the  law- 
ful holdtt  thereof  fte  any  loss,  damage,  or 
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Injury  to  snch  property  caased  by  It  or  by 
any  commou  carrier,  rftllroad,  or  transpor- 
tation company  to  which  each  property  may 
be  delivered  or  over  wbose  line  or  lines  soch 
property  may  pass,  and  no  contract,  receipt, 
rule,  or  regnlation  shall  exempt  such  common 
carrier,  railroad,  or  transportation  company 
from  the  liability  hereby  imposed:  Provided, 
that  nothing  In  thl9  section  shall  deprive  any 
bolder  of  such  receipt  or  bill  of  lading  of  any 
remedy  or  right  of  action  which  he  has  under 
existing  law.  That  the  common  carrier,  rail- 
road, or  transportation  company  issuing  snch 
receipt  or  bill  of  lading  shall  be  entitled  to 
recover  from  the  common  carrier,  railroad, 
or  transportation  company  on  whose  line  the 
loss,  damage,  or  Injury  shall  have  been 
sustained  the  amount  of  such  loss,  damage, 
or  injury  as  it  may  be  required  to  pay  to 
the  owners  of  such  property,  as  may  be 
evidenced  by  any  receipt,  Jndgment,  m  tran< 
script  thereof." 

This  l^:Islation  was  construed  and  applied 
in  the  case  of  Adams  Express  Go.  v.  Cron- 
inger,  sopra,  in  which  the  company  was  held 
liable  in  the  state  court  for  the  full  value  of 
a  diamond  rtng«and  Interest  thereon,  to  wit, 
$137.52,  notwithstanding  a  limitation  of  the 
company's  liability,  by  stipulation  in  the  bill 
of  lading,  to  the  agreed  value,  to  wit,  $50, 
when  the  shipper  had  obtained  the  lower  of 
two  alternative  rates  of  transportation, 
which  were  based  upon  the  value  of  conunod- 
itles  above  and  below  $60,  which  rates  had 
been  made  and  filed  with  the  Interstate  Com- 
merce Commission  and  duly  published.  The 
ruling  of  the  state  court  was  based  upon  the 
state  law,  which  declared  void  all  contracts 
limiting  the  common-law  liability  of  carriers. 
The  Supreme  Court  of  the  United  States 
held  that  the  Carmack  amendment  indicated 
"a  purpose  to  bring  contracts  for  Interstate 
shipments  under  one  uniform  rule  of  law  not 
subject  to  the  varying  polides  and  l^:lslation 
of  parti<;ular  states."  That  being  the  pur- 
pose, all  state  laws  conflicting  therewith 
were  necessarily  superseded.  As  to  the  lia- 
bility thereby  imposed,  the  court  said:  "The 
statutory  liability,  aside  from  responsibility 
for  the  deftiult  of  a  connecting  carrier  In  the 
route,  U  not  beyond  the  liabiUty  impoaed  by 
the  common  late  as  that  body  of  law  applica- 
ble to  carriers  has  been  interpreted  by  this 
court,  as  well  as  many  courts  of  the  states." 
(ItaUcs  added.)  As  the  llabiUty  imposed 
(except  that  for  the  default  of  connecting 
carriers)  Is  not  beyond  that  imposed  by  the 
common  law,  it  certainly  cannot  be  said  to 
cover  the  same  field  as  the  statute  of  this 
state,  which  imiwsed  a  liability  unknown  to 
the  common  law.  We  have  heretofore  pointed 
out  the  essential  differences  between  the  fed- 
eral and  state  law. 

In  Kansas  City  Southern  By.  Co.  t.  Carl, 
227  U.  S.  639,  33  Sup.  Gt  391,  67  L.  IGd.  688 
(decided  March  10,  1913),  the  principle  of  the 
Croninger  Case  was  reiterated,  and,  in  addi- 
tion, it  was  held  that  any  valid  Uaoitatlon  «t 


liability  stipulated  for  in  the  bill  of  lading 
for  the  benefit  of  the  initial  carrier  and  its 
connecting  carriers  inured  to  the  benefit  of 
eadi  succeeding  carrier  in  the  route. 

The  case  of  Mlsaoorl,  K.  ft  T.  B.  Co.  v. 
Harrlman  Bros.,  227  U.  8.  667,  83  Sup.  Ct 
397,  67  L.  Ed.  690  (decided  March  10,  1913), 
came'  within  the  principle  of  the  Cron- 
inger and  Carl  Cases,  and  it  was  farther 
held,  in  that  case,  that  a  sttpulaUon  In  the 
bill  of  Uding  limiting  the  time  to  90  days 
within  which  an  action  could  be  brought 
against  the  carrier  to  enforce  the  liability 
Incurred  thereunder  was  reasonable  and  val- 
id, and  that  it  superseded  state  statutes 
which  declared  such  a  stipulation  invalid,  in 
so  far  as  the  same  were  applied  to  interstate 
shipments.  In  each  of  the  foregoing  cases, 
the  subject  regulated  by  the  state  was  em- 
braced in  the  contract  for  Interstate  trans- 
portation, control  of  which  had  been  assumed 
by  Congress  in  the  Carmack  amendment 

The  case  of  Chicago,  etc.,  R.  Co.  v.  Hard- 
wick  Farmers'  Elevator  Company,  226  U.  & 
426,  83  Sup.  Ct  174.  57  L.  Ed.  284  (decided 
January  6,  1913),  does  not  come  under  the 
Canaack  amendment,  but  nnder  section  1 
of  the  Hepburn  act  am^ding  the  original 
act  to  regulate  commerce.  In  the  Hard  wick 
Case,  the  state  court  imposed  upon  a  carrier 
a  penalty  provided  by  a  statute  of  Minnesota 
for  delay  in  furnishing  cars  to  initiate  an 
Interstate  sh^ment  The  original  act  to 
regulate  commerce  declared  that  the  term 
"transportation"  should  embrace  all  instru- 
mentalities of  shipment  or  carriage,  and  the 
H^bnm  act  declared  that  it  "shall  include 
car 8  and  other  vdildes  and  all  instrumen- 
talities and  facilities  of  shipment  or  carriage, 
irrespective  of  ownership  or  of  any  contract 
express  or  implied,  for  the  use  thereof  and 
all  services  in  connection  with  the  receipt, 
delivery,  devatlon,  and  transfer  in  transit, 
ventilation,  refrigeration  or  dclng,  storage, 
and  handling  of  property  transported;  and 
it  shall  be  the  duty  of  every  carrier  gubject 
to  the  proviaiom  of  this  act  to  provide  and 
furnish  tuch  tramportation  upon  reasonable 
requests  therefor,  and  to  establish  through 
routes  and  reasonable  rates  applicable  there- 
to." (Italics  added.)  The  Supreme  Court  re- 
versed the  state  court,  and  held  that  "Con- 
gress has  legislated  concerning  the  dcUoerie* 
of  ears  in  Interstate  commerce  by  carriers 
subject  to  the  act"  Mot  only  bad  the  act  of 
Congress  Imposed  upon  such  carriers  the 
specific  duty  of  famishing  cars  for  inter- 
state shipments,  but  it  had  gone  further 
and  provided  remedies  and  [penalties  for  the 
violation  of  that  dutr.  It  necessarily  fol- 
lowed that  the  state  law  was  superBeded  be- 
cause it  covered  the  same  field. 

In  the  case  of  St  Louis,  etc.,  B.  Co.  v.  Ed- 
wards, 227  U.  S.  266,  33  Sup.  Ct  262,  66  L. 
Ed.  506  (decided  February  24,  1913),  the 
court  of  Arkansas  imposed  upon  an  inter- 
state carrier  the  penalty  provided  by  what 
was  called  "ttie  demorragB  statate**  of  that 
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State,  because  of  a  failure  to  make  prompt 
delivery  of  fr^ht  oa  arrival  at  destination.** 
The  Sapreme  Gonrt  rereraed  tha  Jndgmoit. 
and  held  under  the  principle  announced  In 
the  Hardwldk  Que,  that  the  rabject  of  the 
delivery  of  Interstate  sbtpmenta  Is  bo  far 
^braced  In  the  provisions  of  the  Hepbnm 
act,  above  quoted,  as  to  supersede  the  Arkan- 
sas statnte,  which  dealt  with  the  same  sub* 
Ject  We  fall  to  see  wher^  tiiis  state  statr 
nte  has  anything  whatever  to  do  with  con- 
tracts made  by  the  Initial  carrier  relative  to 
its  liability  or  that  of  its  successors  In  the 
route  for  loss  or  damage  to  the  property 
caused  by  it  or  them  so  as  to  bring  it  with- 
in the  prilndples  of  the  Cronlnger,  Carl,  and 
Harrlman  Cases,  w  with  the  receipt  or  de- 
Uven/  of  interstate  shlpmente  so  as  to  bring 
it  within  the  principles  of  the  Hardwlck  and 
Edwards  Cases. 

In  this  connection,  we  notice  the  statement 
In  the  argument  of  appellant^s  counsel  that 
this  Court  held  in  the  Gharies  Case,  78  S.  O. 
86,  68  S.  B.  92T.  125  Am.  St  Bep.  702,  that 
"prompt  delivery  of  goods"  is  tha  I^al  e^uiv- 
al«it  of  **prompt  settlement  of  proper  claims 
fttr  damages,"  and  that  the  Supreme  Gonrt 
of  the  United  States  held  the  same  in  the 
Maznnky  Case.  Connsel  has  evidently  mis- 
understood the  court  The  language  used 
was:  "The  penalty  Imposed  Is  for  a  delict 
of  dnty  appertaining  to  the  business  of  a 
commim  carrier,  and  in  so  f&r  as  It  may  af- 
fect interstate  commerce,  it  is  an  aid  there- 
to by  Its  tendency  to  promote  safft  and 
prompt  delivery  of  goods,  or  its  1^1  equiva- 
lent— prompt  settlement  of  proper  claims 
for  damages."  From  the  cmtext  it  appears- 
that  the  court  meant  only  that  the  effect  of 
the  statute  was  not  to  burden  Interstate  com- 
merce, but  rather  to  benefit  it,  by  stimulat- 
ing carriers  to  take  innper  care  of  goods 
whUe  in  tbelr  custody,  so  that  delivery  there- 
of in  condition  would  be  made,  knowing 
that  If  they  ftilled  In  that  duty,  they  would 
be  under  the  compulsion  of  the  stetute  to 
perform  the  alternative  duty  of  making 
prompt  settlement  of  proper  dalms  therefor. 
The  language  ot  this  court  above  quoted,  and 
much  mora  c£  the  opinion  of  this  court  in 
the  Charles  Case,  was  quoted  In  the  opinion 
of  tte  Supreme  Court  of  the  United  States 
in  the  HazuTsky  Case,  but  no  comment  was 
made  upon  Ods  jwlnt,  and  it  was  not  an 
elemrat  ot  decision. 

[I]  Appellanf  a  next  contentltm  is  tibat  the 
Oarnuek  amendment  confilcte  wlUi  and  su- 
persedes the  steto  statute  because  It  re- 
quired that  all  actions  fbr  loss  of  or  damage 
to  Inttfstato  shlpmente  dull  be  brou^t 
against  the  initial  carrier,  while  the  state 
statute  requires  that  they  shall  be  brou^t 
against  the  terminal  carrier.  In  this  appel- 
lant has  erroneously  construed  both  the  fed- 
eral and  the  state  stetotes.  The  federal 
statute  does  not  limit  the  right  or  remedy 
of  the  holder  of  the  UU  of  lading,  in  case 
of  loss  or  damage,  to  an  action  against  the 


initial  carrier  receiving  property  for  inter- 
state transportetlon.  While  it  says  that  that 
carrier  shall  be  liable  on  the  principle  that 
succeeding  carriers  In  the  route  are  Ite 
agents,  it  does  not  say  that  it  alone  shall  6e 
liable,  or  that  the  holder  of  the  blU  of  lad- 
ing shall  pursue  that  carrier  only.  On  the 
contrary,  the  act  expressly  preserves  the 
right  of  the  holder  of  the  bill  ot  ladli^  to 
pursue  the  carrier  which  actoally  caused  the 
loss  or  damage,  for  it  says,  "Nothing  in  tittia 
section  shall  deprive  any  holder  of  such  re- 
f^pt  or  bill  of  lading  of  any  remedy  or 
right  of  action  which  he  has  under  existing 
law."  Gertelnly,  under  the  law  as  It  existed 
at  Uiat  time,  the  holder  of  the  bill  of  ladina 
had  a  right  of  action  i^nst  the  carrier 
which  actually  caused  the  loss  or  damage. 
In  fact  I^or  to  the  Carmack  amendment, 
as  tiie  result  of  tbe  almost  universal  practice 
of  carriers  to  limit  their  liabUity  by  stipula- 
tion in  the  bill  of  ladtaig  to  loss  or  damage 
occurring  on  their  own  lines,  tiiat  was  prac- 
tically the  only  right  he  did  have,  In  case  of 
loss  of  or  damage  to  his  goods  In  tlie  course 
of  interstate  transportetlon;  and  tbe  f&ct 
that  be  frequently  found  it  very  difficult,  and 
sometimes  Impossible,  to  find  out  which  one 
of  the  several  connecting  carrieis  was  actual- 
ly In  default,  and  the  expense  and  Inconvml- 
ence  of  prosecuting  his  claim  against  a  car- 
rier In  a  distant  state,  were  some  of  tbe 
reasons  which  led  to  the  adoption  of  the 
Carmack  amendment  Atlantic  Coast  lAae 
B.  Co.  ▼.  Blverside  Mills,  219  U.  S.  200,  81 
Sup.  Ct  164,  06  L.  Ed.  IfiO,  81  L.  B.  A.  (N. 
S.)  7.  To  hold  that  the  Initial  carrier  alone 
is  Uable  to  the  holder  of  the  bill  of  lading 
would,  in  many  cases,  cause  the  very  ex- 
pense and  inconvenience  wbidi  the  stetote 
was  designed.  In  part  at  least,  to  obviate. 
A  consignee  In  Sonth  Carolina  might  be 
compelled  to  bring  sidt  against  the  Initial 
carrier  in  California  to  collect  a  claim  of  in- 
significant amount,  or  abandon  It  whui  the 
carrier  whose  defiiult  caused  the  loss  or 
damage  was  at  his  door.  SwA  a  construction 
of  the  act  would  defeat  one  of  ite  purposes. 
Why  should  the  owner  of  the  goods  be  com- 
pelled to  sue  the  initial  carrier,  If  he  can 
prove  that  the  terminal  carrier  lost  or  in- 
jured bis  goods,  and  what  ri^^t  has  the  car- 
rier who  lost  or  Injured  bis  goods  to  c(nltend 
that  he  should  not  be  held  liable  in  an  action 
by  the  owner?  If  the  biltial  carrier  is  held 
on  his  statutory  liability,  the  carria  in  de- 
fault is  Uable  over  -to  him.  vniat  difference 
can  it  make  to  the  carrier  who  is  ultimately 
liable  whether  he  piQni  the  damages  to  the 
owner  of  the  goods  or  to  the  initial  carrier? 

It  is  argued,  however,  that  ta  the  Cronln* 
ger  Case,  tiie  Supreme  Court  eonstrued  the 
proviso  above  quoted  as  preserving  to  the 
holder  of  the  biU  of  lading  only  tbe  rigbte 
or  remedies  which  he  may  have  had  under 
existing  federal  law.  Without  omcedlng  that 
tbe  language  of  the  court,  used  in  the  connec- 
tion In  which  it  was,  can  be  properly  con- 
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strned  to  so  limit  the  effect  of  the  proTlso, 
it  cannot  be  denied  that,  under  the  law,  as 
It  then  existed  and  was  administered  by  the 
federal  conrts,  the  holder  of  Bach  bill  of 
lading  did  have  a  rl^t  of  acttcm  against  the 
carrier  which  actuaUy  cansed  the  loaa  or 
damage.  Referring  to  the  langoage  in  the 
Croninger  Case,  which  is  relied  upon  by  coun- 
sel for  appellant,  the  court  gave,  as  an  in- 
stance of  the  rights  preserved  by  the  proviso, 
the  then  existing  rij^t  of  the  holder  of  the 
bill  of  lading  to  a  remedy  against  a  sncceed- 
lug  carrier  in  default.  In  the  following  lan- 
guage: "One  illustration  would  be  a  right 
to  a  remedy  against  a  succeeding  carrier,  in 
preference  to  proceeding  against  the  primary 
carrier,  for  a  loss  or  damage  incurred  upon 
the  line  of  the  former." 

[7]  While  the  foregoing  is  sufficient  to  dis- 
pose of  this  contention,  so  far  as  it  affects  the 
dedslon  of  this  case,  It  might  not  be  amiss, 
In  this  connection,  to  say  that  the  remark 
of  the  court  which  appellant  relies  upon  was 
made  la  answering  the  contention  in  argu- 
ment in  that  case  tbat  all  rights  and  reme- 
dies under  all  existing  laws,  including  state 
laws  which  were  In  conflict  with  the  purpose 
and  intent  of  the  act,  were  preserved  by  the 
proviso.  The  court  pointed  out  the  absurdity 
of  that  construction  by  showlag  that  it  would 
result  in  the  destruction  of  the  act  by  the 
proviso,  and  in  the  nullification  by  a  conflict- 
ing state  law  of  the  regulation  of  a  nation- 
al subject  by  the  supreme  authority  of  Con- 
gress, and  said,  in  answering  that  argument, 
that  a  more  rational  construction  would  be 
"to  construe  this  proviso  as  preserving  to  the 
holder  of  any  such  bill  of  lading  any  right  or 
remedy  which  he  may  have  had  under  exist- 
ing federal  law  at  the  time  of  his  action."  But 
that  was  far  from  saying  that  that  was  the 
proper  construction,  or  the  only  one,  to  be  giv- 
en to  the  proviso.  On  the  contrary,  the  court 
bad  already  given  the  proviso  the  same  con- 
struction which  it  had  given  a  similar  provi- 
sion In  the  act  of  1887,  in  the  Abilene  Case,  to 
wit,  "that  it  was  'evidently  only  intended  to 
continue  in  existence  such  other  rights  or  rem- 
edies for  die  redress  of  some  specific  wrong 
or  Injury,  whether  given  by  the  interstate 
commerce  act,  or  by  state  statute,  or  com- 
mon law,  not  ineoriBiatent  with  the  rules  and 
regutatUms  prescribed  by  t\e  provision*  of 
this  act,"  (Italics  added.)  By  this  language, 
the  proviso  was  held  to  preserve  rights  and 
remedies  for  the  redress  of  some  spedflc 
wrong  or  injury  ^ven  by  state  statute  or 
the  common  law,  provided  the  $ame  are  not 
inconsistent  tHth  any  rule  or  regulation  pre- 
scribed bjf  the  act  itself,  a  construction  which 
merely  harmonizes  the  provisions  of  the  act 
with  its  purpose. 

Squally  untenable  Is  the  construction  put 
upon  the  state  statute  by  the  appellant— that 
it  requires  all  actions  to  be  brought  against 
the  twmlnal  carrier.  This  court  has  expressly 
held  that  the  terms  of  the  statute  limit  "the 


loss  and  damage  which  a  carrier  is  required 
to  adjust  and  pay  for  to  that  which  befalls 
while  the  goods  are  In  the  possession  of  each 
carrier,  and  excludes  the  idea  of  liability 
for  loss  or  damage  to  the  goods  while  in  the 
possession  of  another  carrier."  Venning  v. 
A.  a  L.  B.  Co.,  78  S.  G.  66,  68  8.  B.  983,  12 
U  B.  A.  (N.  8.)  1217, 125  Am.  St  Rep.  76& 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 

OABZ,  G.  3^  and  FBA8EB,  J.,  concur. 

WATTS,  J.  (dissmting).  This  action  was 
brought  In  the  magistrate's  coort  to  recover 
¥14.76  damages  to  a.  shipment  of  furniture, 
in  transit,  from  Bigk  Point,  N.  Gl,  to  Varn- 
vllle,  S.  C.  and  for  $5.25  overcharge  In 
fre^t,  and  for  $S0  poialty  for  failure  to 
pay  the  claim  in  40  days.  The  defendant  de* 
murred  to  so  much  of  the  complaint  as  asked 
for  penalty  of  $60  on  the  grounds;  in  sub- 
stance, that  the  statute  under  whldi  this  ac- 
tion Is  brought  is  unconstitutional  because  it 
amounts  to  a  burden  on  and  regulates  Int^ 
state  commerce,  because  it  deprives  the  de- 
fendant of  its  property  without  due  process 
of  law,  and  because  it  deprives  it  of  equal 
protection  of  the  laws.  The  magistrate  over- 
ruled the  demurrer,  and  defeudaut  answered, 
denying  the  allegations  of  the  complaint,  and 
the  case  was  tried  before  the  magistrate 
without  a  Jury.  From  the  testimony  it  ap- 
pears that  in  the  first  week  in  March,  1912, 
the  plaintiff  ordered  a  car  load  of  furni- 
ture from  High  Point,  N.  C,  to  be  shipped  to 
Varnvllle,  S.  C  The  shipment  was  delivered 
to  the  Southern  Railway  Company,  at  High 
Point,  N.  C,  to  be  transported  over  its  line 
from  High  Point.  N.  C,  to  Allendale,  S.  <X, 
and  there  delivered  to  the  Charleston  &  West- 
em  Carolina,  the  defendant,  at  which  point 
the  defendant  received  the  shipment  and 
transported  It  to  Varnvllle,  S.  C,  and  there 
made  delivery  to  the  plaintiff,  the  consignee 
and  owner  and  bolder  of  the  bill  of  lading. 

The  evidence  shows:  That  the  furniture 
was  damaged  In  transit,  but  whether  on  de- 
fendant's line  or  not  it  does  not  appear.  At 
the  trial  the  defendant  asked  the  magistrate 
to  hold  that  the  claim  for  $50  as  a  penalty 
as  applied  to  an  interstate  shipment  was  a 
burden  on  Interstate  commerce.  That  the 
penalty  act  as  applied  to  an  Interstate  ship- 
ment was  nnconstltntloDal,  null,  and  void. 
The  magistrate  refused  to  so  ht^d,  and  gave 
Judgment  fOr  i^alntlfl,  for  full  amount  claim- 
ed,  and  ¥00  penal^.  Tho  defraidant  appealed 
to  circuit  court,  and  his  honor  Judge  Mem- 
mlnger,  affirmed  the  Judgment  of  the  magis- 
trate's court  The  d^endant  appeals,  and 
questions  tho  correctness  of  Us  honor's  rul- 
ing. These  exceptions  question  the  validity  of 
the  penalty  act  of  February  23,  1003  (24  St 
at  Large,  p.  81)  as  amended  Feb.  19,  1010  (26 
St.  at  Large,  p.  719)  on  the  ground  tbat  said, 
act  as  applied  to  an  interstate  shliunatt  to 
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nnooiutltiitloiial  and  In  conflict  vltli  the  doe 
process  clanse  and  tbe  eonunerce  act  of  ttae 
federal  Cbnstitattan.  Tliat  It  Is  a  »gnlatlon 
.of  Interstate  amunerc^  and  it  la  In  conflict 
with  tbe  act  of  Congress  as  amended  Jane 
29,  1906.  These  ezceptlona  should  be  sus- 
tained. The  recent  dedslons  of  tbe  United 
States  Snpreme  Court,  the  final  arbitn  In 
SQch  matters,  and  by  whose  dedslons  this 
court  la  bound,  clearly  estebllahea  the  iffop- 
osltlona:  First,  l^slation  of  the  states  In 
regulation  of  interstate  commerce  was  per- 
missive only,  permission  being  implied  by 
failure  of  Congress  to  l^alate,  but  tbe  per- 
mission has  been  taken  away  by  recent  fed- 
eral l^slatloii,  especially  the  Hepburn  act, 
and  the  Garmack  amendment  Second,  the 
provision  "that  nothing  In  this  section  shall 
deprive  any  holder  of  such  receipt  or  bill 
of  lading  of  any  remedy  or  right  of  action  he 
has  under  existing  laws"  refers  to  rights  and 
remedies  provided  by  federal  statutes,  and 
necessarily  excludes  those  provided  by  the 
state  statutes.  Third,  the  duties  and  liabil- 
ities of  carriers  in  interstate  commerce  are 
provided  by  the  federal  statnt«^  and  the  reg- 
ulaUoas  of  tbe  federal  statute  supersede  and 
annul  all  state  statutes  providing  penalties 
for  the  failure  to  [>erform  any  duty  or  obli- 
gation incident  to  Interstate  commerce. 

Transportation  Is  declared  by  the  federal 
statutes  to  embrace  all  Instrumentalities  of 
shipment  and  carriage,  Including  "all  serv- 
ices In  connection  with  the  receipt,  delivery, 
elevation  and  transfer  in  transit,  ventilation 
and  refrigeration,  Idng,  storing  and  handling 
of  property  transported."  The  words  itali- 
cized Indicate  tbe  reason  for  holding  that 
this  case  falls  within  the  rule  above  set  out, 
laid  down  by  the  Supreme  Court  of  the  Unit* 
ed  States  In  the  following  cases:  Chicago, 
eto.,  Ballroad  Ca  t.  Hardwick  Elevator  Co., 
226  U.  S.  427,  S3  Snp.  Ct  174.  67  L.  Sd.  284; 
Adams  Express  Co.  v.  Cronlnger,  226  TT.  S. 
401,  88  Sup.  Ct  148.  07  L;.  Ed.  814;  Kansas 
City,  etc,  Ballroad  Ga  v.  Carl,  227  U.  &  630, 
33  Snp.  Gt  381,  67  L.  Ed.  683;  St  Louis, 
etc..  Railroad  Co.  v.  Edwards,  227  IT.  S.  266, 
33  Sup.  Ct  262,  67  L.  Ed.  606;  H.,  K.  A  T. 
B.  Co.  V.  Harrlman  Bros..  227  TT.  8.  657,  33 
Snp.  Gt  397.  67  L.  Ed.  690.  These  cases 
■o  folly  and  cmelualTely  icoTer  the  principle 
involved  that  it  seems  clear  to  me  that  the 
Judgment  should  be  reversed. 


DBAVBB-JSTBB  CO.  T.  SOIJTHEBN  BT. 
GO. 

(Supreme  Court  of  South  Carolina.    Oct  1, 
1918.) 

1.  CoUfEBCn    (I  8*)— GONCUBBBNT  POWBBS— 

FbEiQHT— Actions  fob  Loss— Jubisdictioh. 
Tbe  courts  of  this  state  are  not  deprived 
of  jurisdlctiOD  of  an  action  against  a  deJivering 
carrier  for  damages  for  loss  of  goods,  on  the 
groond  that  the  shipment  was  Interstate,  lusd 


that  under  die  Carmack  amendment  to  tbe  in- 
terstate commerce  act  only  the  initial  carrier 
was  liable,  It  being  a  resident  'of  another  state 
and  liable  there  for  tbe  loss. 

[Ed.  Note. — For  other  cases,  aas  Commerce, 
Cent  Dig.  I  6;  Dec.  Dig.  (8>] 

2.  Gabuebb  (I  76*)  — Fbeiqiet— Aonons  iob 
Loss— Pabtxbs  FuiimFr. 

Tbe  consignee  of  freight  who  purchased 
the  goods  and  received  a  bill  of  lading  was  the 
real  party  In  Interest  to  an  action  against  the 
railroad  company  for  damages  for  the  destruc- 
tion en  rente;  the  title  being  in  the  consignee 
in  the  absence  of  an  Intention  or  agreement  to 
the  contrary. 

[Ed.  Note.--For  other  cases,  see  Carriers, 
Cent- Dig.  S§  256-271,  363;  Dec.  Dig.  |  76.«1 

3.  Cabbiebs  (S  182*)— 'FBBzaHT— Actions  fob 

Loss— BUBDEN  or  PBOOI— DSSTBUOTtON  BT 

Act  01  God. 

In  an  action  against  a  delivering  carrier 
for  damages  for  the  destmction  of  goods  en 
route,  the  burden  was  upon  defendant  to  prove 
that  the  goods  were  deatroyed  by  tbe  act  of 
God,  and  that  It  had  exercised  due  care  to 
prevent  the  consequences  of  such  act 

[EM.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  IS  678-682,  606;  Dec  Dig.  {  132.*] 

4.  Cabbibbs  (§  109*)— Fbrxoht- Aonoire  nn 
Dbstbuction — What  Law  Govebnb. 

An  action  against  a  delivering  railroad 
company  for  damages  for  the  destruction  of 
goods  en  route  is  a  common-law  action,  so  that 
the  state  law,  and  not  the  law  as  declared  by 
the  federal  courts,  would  be  Applicable  though 
tbe  shipment  was  Interstate. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |  496;  Dec  Dig.  {  109.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Union  County;  F.  B.  Gary,  Judge. 

Action  by  the  Dearer-Jeter  Company 
against  the  Southern  Railway  Company. 
From  a  Judgment  for  platntlfl,  defendant  ai^ 
peals.  Affirmed. 

See,  also,  91  S.  O.  B03,  74  S.  E.  1071. 

B.  L.  Abney,  of  Columbia,  and  Sanders  ft 
De  Pass,  of  Spartanburg,  for  appellant 
John  K.  HambUn,  of  Union,  for  respondeat 

UYDKICE,  J.  In  August,  1908,  the  Fech- 
helmer-Kelfer  Company,  of  Cincinnati,  Ohio, 
sold  plalntltr  a  bill  of  goods  and  delivered 
them  to  tbe  Louisville  &  Nashville  Ballroad 
Company  for  transportation  and  delivery  to 
plaintiff  at  Carlisle,  S.  C.  The  goods  were 
destroyed  at  Hamberg,  S.  C.,  while  In  de- 
fendant's possession.  Defendant  denied  lia- 
bility for  the  loss  on  the  ground  that  it  was 
caused  by  the  act  of  God,  to  wit  an  unprec- 
edented flood  in  the  Savannah  river.  Under 
the  instructions  of  the  court,  the  verdict 
establishes  the  fact  that  the  flood  was  not 
the  sole  cause  of  the  loss,  but  that  the  goods 
could  have  been  saved  by  the  exercise  of  due 
care,  after  the  defendant  knew,  or  ahoold 
have  known,  that  they  were  In  peril. 

LI]  Appellant's  first  contention  Is  that  tbe 
circuit  court  had  no  Jurisdlctloa  of  the  ac- 
tion, because  the  shipment  was  Interstate, 
and,  therefore,  under  what  Is  known  as  the 
Carmack  amendment  to  the  act  of  Gongress 
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regulating  Interstate  commerce,  only  tbe  ini- 
tial carrier  la  liable  for  the  loss,  and,  of 
course,  tbat  carrier  can  be  sued  only  In  the 
courts  of  the  state  of  its  legal  residence.  We 
have  recently  dedded  that  contention  ad- 
versely to  app^ant's  view  In  the  case  of 
Vamville  Furniture  Company  v.  O.  &  W,  C 
Ry.  Co.,  78  S.  E.  700. 

[2]  The  next  question  is,  Is  the  plaintiff 
the  real  party  in  Interest,  and  entitled  to 
maintain  this  action?  There  Is  no  doubt  of 
it.  The  testimony  is  that  the  goods  were 
sold  to  the  plaintiff  and  delivered  to  the  ini- 
tial carrier  for  the  plaintlir,  and  the  bill  of 
lading  was  sent  to  the  plaintiff.  The  general 
rule  la  that,  in  such  drcnmstanoes,  In  the 
alwaice  of  an  intention  or  agreement,  ex- 
pressed or  implied,  to  the  contrary,  the  title 
Is  in  the  oonalgnee.  85  Cyc.  317;  4  A.  &  B. 
Enc.  L.  &eL  Ed.)  S2B.  In  so  tar  as  the  agree- 
ment of  the  Fechheimer-Kelf  er  Company  to 
save  the  plaintiff  harmless  from  the  costs 
and  e^enaes  of  the  action  la  relted  opcoi  by 
the  defendant  to  anstaln  thla  objection,  it 
is  concluded  by  the  decision  on  the  former 
appeal  In  this  case.  01  S.  a  S08,  74  8.  B. 
1071.  In  80  far  as  the  testimony  of  the  man- 
ager of  the  plaintiff  company  Is  relied  upon 
for  that  purpose,  it  may  be  said  that  It  was 
nothing  more  than  his  opinion  on  a  ques- 
tion of  law.  The  undisputed  facts  vested 
in  plaintiff  at  least  a  prima  facie  title  to 
the  goods,  and  the  right  to  maintain  the 
action.  There  was  no  direct  evidence  that 
the  sale  had  ever  been  rescinded.  Even  if 
it  can  properly  be  said  that  there  was  any 
conflict  in  the  evidence,  the  question  was  sub- 
mitted to  the  Jury  and  resolved  in  plaintiff's 
favor. 

[3]  There  was  no  error  in  the  instruction 
tbat  the  burden  was  upon  defendant  to  prove 
that  the  goods  were  destroyed  by  the  act 
of  God,  and  that  it  had  exercised  doe  care 
to  prevent  the  consequences  of  the  act  of 
Uod. 

L4]  Appellant  dtes  and  relies  upon  the  case 
of  Railway  Co.  v.  Beeves,  10  Wall.  176,  19 
L.  Ed,  009,  for  the  proposition  that,  when  a 
carrier  shows  that  a  loss  was  caused  by  an 
act  of  God,  as  by  flood,  he  la  extmsed,  with- 
out proving  afflematlTely  that  he  was  guilty 
of  no  negligence,  and  cmteaOs  that,  as  this 
was  an  Interstate  ahlpment,  the  law  aa  de- 
clared by  the  CederM  Sapreme  Court  must 
be  applied  to  the  caa&  We  cannot  anataln 
that  contention.  The  cause  of  action  la  not 
created  or  given  by  any  federal  atatat&  It 
is  an  action  given  by  the  connncm  law,  and 
it  is  therefore  subject  to  the  aame  rulea  of 
law  and  evidence  as  any  other  common-law 
action.  AldrlCh  v.  Railroad  Company,  79  S. 
E.  316,  and  cases  cited.  If  the  question  were 
an  open  one,  the  case  cited  by  appellant 
would  be  of  very  high  persuasive  authority, 
but  as  no  federal  question  Is  Involved,  It 


would  not  be  of  controlling  authority,  and  as 
the  question  has  been  frequently  decided 
otherwise  in  this  court,  we  feel  bound  to  fol- 
low our  own  decisions.  In  Ferguson  v.  Ball- 
way,  91  &  O.  61.  74  S.  E.  129,  the  rule  as 
stated  in  Slater  v.  Railway,  29  S.  a  96,  6 
8.  E.  936,  was  approved.  In  the  Slater  Case 
the  rule  Is  thus  stated:  "Where  an  act  of 
Uod  causes  injury  to  property  in  the  hands 
of  a  common  carrier,  and  such  act  Is  the 
sole  cause  of  such  injury,  then  the  proof  of 
this  fact  is  a  perfect  shield.  But  If  there 
be  any  negligence  on  the  part  of  the  carrier, 
which,  if  it  had  not  been  present,  the  Injury 
would  not  have  happened,  notwithstanding 
the  act  of  God  the  carrier  cannot  escape  re- 
sponsibility. And  the  onus  is  upon  the  car- 
rier to  show,  not  only  that  the  act  of  God 
was  the  cause,  but  Qiat.  it  was  the  entire 
cause;  because  It  is  only  when  the  act  of 
God  is  the  entire  cause  that  the  carrier  can 
be  shielded." 

Without  attempting  any  detailed  statement 
or  analysis  of  the  testimony,  which  can  sub- 
serve no  useful  purpose,  we  think  there  was 
evidence  from  which  a  reasonable  inference 
could  have  been  drawn  that,  if  defendant  had 
exercised  proper  diligence  after  it  discovered, 
or  sbould  have  discovered,  that  the  goods 
were  subject  to  the  perils  of  the  flood,  they 
could  have  been  saved.  There  was  therefore 
no  error  in  submitting  that  Issue  to  the  Jury, 
or  in  sustaining  the  verdict 

Judgment  affirmed. 

GARY,  a  J.,  and  WATTS  and  FBASEB, 
33.,  ooncar. 


BENNETT  v.  SOUTHERN  RT.-<3AR0LINA 
DIVISION  et  al. 

(Supreme  Court  ot  South  Carolina.   S^tt  VS. 
19130 

1.  MAaTEB  AND  ^EBVANT  (g  274*>— INJUBXES 

TO  Sebvaut— Actions— Evidence. 

In  sn  action  fur  the  death  of  a  locomotive 
fireman,  who  was  killed  when  the  engine  was 
derailed  at  a  buming  trestle,  evldeoce  of  the  en- 
gineer's reputation  for  carefulness  is  Inadmis- 
sible. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Gent.  Dig.  ||  939-949;  Dec  Dig.  { 
274.*] 

2.  Uastbb  and  Sebvant  ($  270*)— Ivjubibb 
TO  Sebvant— Aorions— Evidence. 

In  an  action  for  the  wron^l  death  of  a 
locomotive  fireman,  killed  when  nis  engine  was 
derailed  at  a  burning  trestle,  where  it  appeared 
that  Immediately  after  another  engine  bad  pass- 
ed over  the  trestle  it  was  discovered  to  be  on 
lire,  testimony  of  a  witness  that  he  ssw  places 
nearby  where  fire  had  been  dropped  U  admissiUe 
as  tending  to  show  tbe  origin  of  the  fire. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  913-^.  932;  Dec.  Dig. 
S  270.*] 

8.  Trial  (8  139*)— Right  to  Nonsuit. 

If  there  is  any  competent  evidence  at  all 
tending  to  sustain  the  aUegatiOtts  of  the  com- 
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plaint,  the  case  ihonld  be  Bubmitted  to  the  jniy, 
and  nonnit  daded. 

[Ed.  Note.— For  ottiw  cases,  see  TriaL  Oat. 
^.^^  882,  S8S«  888-841.  866;  DecTDis.  i 

4.  TSIAI.  ji  295*)— iHJXnUM  TO  Sbbvaht— Ao- 
noNB— Prima  Facie  Cask. 

A  Btatement  in  the  charxe  tliat  proof  of  an 
Injury  to  a  nmnt  by  defecoTe  machinery  was 
prima  fade  erldence  of  negHgenee  on  the  part 
of  the  master  was  not  error,  vhere  from  tha 
whole  charge  it  was  made  dear  that  plaintiff 
conld  not  recorer,  nnless  she  showed  afflnna- 
tively  by  a  pnponderanos  of  tha  eridflnce  tiiat 
the  injnriea  soed  tcx  were  caused  1v  the  mastez's 
negligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8S  708-717;  Dec  Dig.  J  296.*] 

5.  Masteb  and  SEBTAin  (|  200%,  New,  vol. 
15  Key-No.  Series)— Ihjtbies  to  Servant— 

NBGLIOEIfCB  OF  MASTER— FBDXBAL  STATCTI. 
As  the  federal  Employers'  Liabtti^  Act  (Act 
April  22, 1908,  c.  140,  86  Stat  65  [U.  S.  Comp. 
Sl  Sapp.  1011,  p.  1922])  is  general  in  its  terms, 
and  maltes  no  spedSc  regulations  as  to  the  gnan- 
tity  and  rnctbod  of  proof  of  negligence,  the  laws 
of  the  state  wherein  the  action  is  brought  goT- 
em,  and  hence,  even  in  an  action  brought  under 
sncn  statute,  proof  that  the  injury  was  caused  by 
defective  apulances  makes  ont  a  prima  facia 
ease  at  nMUCB&oe  on  the  part  of  the  master, 
when  that Islhe  rate  of  tha  state. 

&  Tbul  d  296^IamuOTiowB— Wmoht  or 

Etidiitoi;. 

Id  an  action  for  the  wrongful  death  of  a 
locomotive  fireman,  brought  under  the  federal 
Employers'  Liability  Act  (Act  April  22,  1008, 
c.  149.  35  Stat.  66  [U*  S*  Gomp.  St  Sapp.  1011. 
p.  1322]),  the  court  charged  that  proof  of  in- 
jury to  defeudant  by  defective  machinery  was 
prima  facie  evidence  of  negligence  on  the  part 
of  the  master.  Other  portions  of  the  charge  cor- 
rectly stated  the  master's  duty  to  furnish  ths 
■errant  with  a  safe  place  to  work  and  applianc- 
es; it  nowhere  being  even  intimated  that  the 
master  was  an  Insurer  of  the  safety  of  his  serv- 
ant. The  charge  further  limited  Uie  jury  to  a 
«:onaideration  of  the  negligence  spedfied  in  the 
complaint  and  required  proof  by  a  preponder- 
ance of  the  evidence  to  justify  a  verdict  for 
plaintiBF.  Held  that  as  the  court  required  the 
jury  to  consider  the  charge  as  a  whola.  it  was 
not  objectionable  as  a  ctiarge  upon  the  nets. 

[Ed.  Note.— For  other  cases,  see  ^IMal,  Gent 
Dig.  S{  703-717;  Dec.  Dig.  {  295.*] 

7.  APFBAI.  AITD  EREOE  882*)— PSKBOHB  En- 

TiTLKD  TO  Allege  Berob. 

Where  the  court  gave  tiie  requests  of  d^ 

fendant,  he  cannot  complain  of  the  error  therein. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  S591-S610;  Dec  Dig.  | 
882.*] 

8.  Death  (8  &&*)— WsoifQim.  Death— Dav 

AOBB— EtEMBIITB. 

The  recovery  under  federal  Employers*  Lia- 
biUty  Act  (Act  April  22,  1008,  c  149.  35  Stat 
65  [U.  S.  Comp.  St.  Supp.  1911,  p.  1322])  for 
the  wroQfiful  death  of  a  servant  Is  limited  to 
compensation  for  pecuniary  loss. 

[Ed.  Note.— For  other  case^  see  Death,  Cent 
Die.  U  lOB,  100,  lU-llS,  120;  Dec  IMg.  i 

8.  Death  (|  95*)— Wronotui.  Death— Dam- 
ages—Eleuehts. 

A  recovery  of  punitive  damages  allowed  in 
eaae  of  wtongnil  death  is  limited  to  the  material 
loaa  which  Is  susceptible  of  a  pecuniary  valua- 
tian,  and  does  not  indude  the  inestimable  loss  at 
the  society  and  companionship  of  a  deeeaaed  rel- 


ative, tbongh  it  Is  broad  enough  to  indnde  dam* 

Xfor  the  loss  of  the  services  ot  husband  or 
and,  in  case  the  beneficiary  is  a  child,  dam- 
ages for  the  loss  of  training,  connsel,  education, 
and  nurtnre  wlilch  tiie  deceased  would  have  be- 
stowed. 

[Ed.  Note.— For  other  cases,  see  Deatli,  Cent. 
Di^.^  II  106.  109,  lU-116,  120;  Dec  IMg.  S 

la  Appeal  and  Ebrob  ({  970*)— Aiaowahob 

-Discretion  op  Court. 

Where  there  is  suffldent  testimony  to  sup- 
port the  verdict  the  allowance'of  a  new  tria' 
is  discretionary  with  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8871r^878, 8877;  Dec  Dig. 
i  979.*3 

Fraser,  J.,  diSMnting. 

A]K)eal  from  Oommoa  Pleas  Orcolt  Court 
of  Fairaeld  County;  T.  8.  Seaa^ 

Action  by  Hattie  B.  Boine^  as  admlnls* 
tratrlx  of  the  estate  of  Lather  W.  Dennett^ 
deceased,  against  the  Southern  Railway- 
Carolina  IM vision  and  the  Southern  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Affirmed. 

The  exceptions  were  as  follows: 
**(1)  Except  becanse  the  presiding  judge- 
erred  In  exdndlng  and  not  allowing  the 
question  and  answer  of  the  witness  W.  H. 
Oreen,  on  cross-examination,  as  to  whether 
he  considered  McAlIster,  one  of  the  defend- 
ants* engineers,  and  In  charge  of  the  train 
on  which  plaintUTs  Intestate  was  killed, 
one  of  the  most  careful  engineers  In  the  serv- 
ice; this  testimony  being  proper  in  reply  to 
the  charges  and  speclficatloiis  of  negligence 
made  in  the  complaint  as  to  the  running  of 
the  train  on  which  the  deceased  was  at  the 
time  of  his  death,  the  error  being  In  denying 
the  right  of  the  defendants  to  show  the  gen- 
eral reputation  and  character  of  Its  servant 
who  had  charge,  and  was  alleged  to  have 
been  reckless  In  the  management  and  opera- 
tion of  Its  engine,  which  said  reckless  opera- 
tion resulted  In  the  death  of  the  deceased, 
and,  further,  who  was  also  charged  with 
willful  and  wanton  conduct'  In  running  and 
operating  its  train  at  a  dangerous  and  reck- 
less rate  of  speed,  and  in  falling  to  keep  and 
maintain  any  lookout  or  give  any  signal  or 
warning  to  plaintlfTs  Intestate. 

"(2)  Except  becanse  the  presiding  judge 
erred  in  allowing  and  permitting  the  witness 
W.  A.  Sommere,  on  his  direct  examination, , 
over  the  objection  of  defendants,  to  testify 
that  be  saw  a  couple  of  places  where  Are 
had  been  dropped  out  at  a  point  about  a 
mile  above  Alston,  and  at  least  2%  miles 
from  the  trestle  in  Question;  the  error  being 
that  such  testimony  was  incompetent  and  ir- 
relevant, such  fires  not  b^ng  shown  to  have 
originated  trom  coals  escaping  from  defect- 
ive, old,  and  bumed-ont  ash  pans  and  grates, 
as  charged  in  the  complaint  but  originating 
^m  sparks  from  the  snK^eatadi  and  no 
negligence  being  alleged  as  to  defects  in  the 
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anokertftdc  or  as  to  fires  connected  there- 
with. 

Except  because  the  presiding  Jwtee 
erred  In  not  granting  a  nonsnlt  hi  the  eauae 
upon  motion  ot  detoidants ;  there  bdng  no 
tesUnumy  showing  or  tending  to  ahov  ai^ 
negligence  upon  the  part  ot  the  dtfendanta 
or  breach  of  duly  owing  to  plalntUTa  Intea- 
tate  In  the  partJcnlara  alleged  in  paragraph 
7  of  the  complaint:  (a)  It  aroearing  that 
^ere  was  no  avidence  showing  ta  tending  to 
show  negllgoice^  as  specified,  in  snbdlvl^n 
(a)  ot  paragraph  7  of  the  complaint;  that 
the  defendant  company  careleealy,  recklesa- 
ly,  wantonly,  and  willfully  iqwrated  looo- 
motive  raiglnea  tm  Its  line  of  railroad  orer 
the  trestle  bridge  therein  mentioned,  which 
said  engines  contained  detectlTe,  old,  and 
bnmed-out  ash  pans  and  grates  which  per* 
mltted  sparks  and  live  coals  to  drop  on  said 
trestle  bridge,  (b)  It  appearing  that  there 
was  no  evidence  tending  to  prove  the  allega- 
tions of  negligence  contained  in  specification 
<b)  of  the  serenth  paragraph  of  the  com- 
plaint; that  there  was  a  failure  to  inspect 
the  trestle  bridge  on  which  plaintiff's  Intes- 
tate was  killed;  or  that  said  trestle  bridge 
was  composed  of  old,  womsmt,  and  defective 
timber  and  materials  which  caused  the  same 
to  become  easily  ignited  by  fire,  (c)  It  ap- 
pearing that  ttiere  was  no  testimony  to  prove 
or  toidlng  to  prove  netfigence,  as  spedfled 
in  sobdlTlidon  (c)  of  the' seventh  paragraph 
of  the  complaint;  that  the  defmdant  com- 
pany furnished  and  maintained  an  unsafe 
and  dangerous  place,  to  wit,  the  trestle 
bridge,  upon  which  plaintiff's  Intestate  was 
required  to  perform  the  duties  required  of 
him  as  locomotive  fireman,  (d)  It  appearing 
that  there  was  no  testimony  to  prove  or  taid- 
ing  to  prove  that  the  defendant  company 
failed  to  properly  inspect  and  repair  the 
ei^nes  and  parts  of  engines  through  which 
fire,  coal,  and  cinders  might  fall,  and  escape, 
and  Ignite  the  trestle  bridge,  as  set  forth  In 
subdivision  (d)  of  the  seventh  paragraph  of 
the  complaint  (e)  It  appearing  that  there 
was  no  testimony  to  prove  or  tending  to 
prove  that  the  defendants  failed  to  properly 
inspect  and  repair,  or  failed  to  maintain  In 
a  safe,  snitable,  and  proper  condition  the 
said  trestle  and  trestle  bridge  upon  which 
plalntKTs  Intestate  lost  his  life,  or  that 
there  was  any  failure  upon  the  iMrt  of  the 
defendant  company,  Its  agents,  and  serv- 
ants to  inspect  such  trestle  and  trestle 
bridge,  as  ^t  forth  in  subdivision  (e)  of  the 
seventh  paragraph  of  said  complaint,  (f) 
It  appearing  that  there  was  no  testimony  to 
prove  or  tending  to  prove  that  the  defendants 
n^ligently,  wantonly,  or  willfully  ran  and 
operated  the  first  locomotive  ^glne,  to  which 
the  engine  on  which  the  plaintiff's  intestate 
lost  his  life  was  attached,  at  a  dangerous 
and  reckless  rate  of  speed,  and  without  keep- 
ing and  maintaining  a  proper  lookout,  or 
giving  any  adgnal  or  warning  by  bell,  whistle, 
or  otherwise  to  plaintiff^  intestate,  or  Oiat 


such  alleged  negligence  caoaed  the  oiglne,  on 
which  plaintUTa  Intestate  was  dlacha^ing 
ills  duty,  to  nm  Into  said  bnzning  trestle. 

"(^  Bxcept  because  tlie  presiding  Judge 
diarged  the  Jury,  after  stating  to  than  that 
the  relation  which  existed  between  the  plain- 
tiff's intestate  and  the  defendant  company 
was  that  of  master  and  serrant,  and  that  the 
master  must  furnish  a  reasonably  safe  place, 
instmmentalltles,  tool%  and  the  like  to  the 
servant  In  the  discharge  of  his  duties  as  such 
serrsnt,  that,  'whwe  it  appears  tliat  the 
servant  is  Injured  by  defective  instrumentali- 
ties, madilnery,  places  or  things  of  thatklnd« 
it  is  prima  fade  evidence  <^  negligence  on 
the  part  <tf  the  master,  and  the  master  as- 
snmes  Qie  burden  ot  showing  that  he  exer- 
cised due  care  in  famishing  means,  places, 
and  instrumentalities  In  mattcn  of  that 
kind,'  the  error  belng^  it  Is  submitted  that 
the  master  is  not  the  absolute  insurer  of  the 
safety  of  the  servant,  nor  does  any  presump- 
tion as  to  the  master's  ne^lgenoe  arise  from 
the  fact  of  injury  to  the  servant,  nor  does 
the  burden  of  proof  in  an  action  by  tiie  serr- 
ant  against  the  master  for  an  Injury  from 
instrumentalities  or  machinray  shift  from,  the 
servant  to  the  master,  but  the  senrant  must 
prove  the  n^llgence  of  tiie  master,  as  al- 
leged in  his  complaint;  that  this  Is  true 
both  as  to  law  prevailing  In  this  state,  and 
especially  under  the  Shnployers'  liability 
Act  of  Congress,  under  which  this  action  was 
brought  and  tried,  and  that  said  charge  is 
an  improper  and  erroneous  construction  ot 
said  act  and  deprives  the  defendants  of  their 
full  right  of  defense  under  said  act. 

"(5)  Except  because  the  presiding  Judge  er- 
red in  charging  the  Jury  with  reference  to 
the  duties  and  liabilities  existing  between  a 
master  and  servant  as  follows :  The  master 
nHUst  use  due  care,  the  care  that  is  due,  to 
see  that  the  place  in  which,  the  Instrumen- 
talities with  which,  the  servant  Is  to  perform 
Ms  duties  as  a  servant  are  safe  and  suitable. 
Where  It  appears  that  the  servant  is  Injured 
by  and  through  defective  Instrumentalities, 
machinery,  or  places  and  things  ot  that  kind, 
it  Is  prima  fade  evidence  of  n^ligence  on 
the  part  of  the  master,  and  the  master  as- 
sumes the  burden  of  showing  that  he  exer^ 
deed  due  care  In  fumislilng  places,  means, 
instrumentalities,  and  matters  of  that  kind  ;* 
the  error  being:  (a)  That  no  presumption  of 
negligence  on  the  part  of  the  master  arises 
from  mere  proof  of  injury  to  a  servant 
through  defective  instrumentalities,  machin- 
ery, or  places,  nor  is  it  prima  fade  evidence 
of  negligence  on  the  part  of  the  master,  nor 
does  the  burden  of  proof  shift  from  the  serv- 
ant to  the  master  to  show  that  the  master  ex- 
ercised due  care  In  furnishing  places,  means. 
Instrumentalities,  and  matters  of  that  kind, 
(b)  That  such  chai^  entirely  exdudea  the 
dement  of  knowledge  upon  the  part  of  the 
master,  and  would  make  the  master  liable 
upon  mere  proof  of  defective  Instrumentali- 
ties, machinery,  or  places,  without  proof  that 
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the  mflgfier  knew  of  sach  defects,  or  ought  to 
have  known  of  such  defects  in  the  exercise 
of  reasonable  care,  (c)  That  said  charge  was 
erroneous,  becaiue  it  deprived  the  defendants 
of  a  sabatantial  right  of  defense,  arising  nn- 
der  a  proper  construction  of  the  act  of  Con- 
gress known  as  the  federal  Bmployera*  Llabll- 
itr  Act,  under  which  this  case  was  brought 
and  tried,  and  which  was  the  sole  and  ex- 
duslTe  law  upon  the  subject  (d)  That,  as 
applied  to  the  case  before  the  Jury,  the  above 
chai^  was  a  charge  upon  the  facts,  and  was 
tantamount  to  telUng  Oie  Jury  that.  In  the 
event  tliey  found  that  there  were  defects  in 
the  trestle  or  in  the  instrumentalities  of  the 
defendant  company's  engines,  and  ttiat  by 
reason  thereof  Bennett  lost  his  Uf^  that 
they  should  find,  and  that  the  law  was  that 
this  made  out  a  case  of  negligence  against 
the  defQidants,  and  that  their  vei^dlct  should 
be  for  ttie  plaintiff,  unleaa  the  defendants 
showed  by  tiie  pr^jionderance  of  the  testi- 
mony that  tbey  bad  exercised  due  care  in 
furnishing  placee,  means,  inatmmentalltlea, 
and  matters  of  that  kind,  and  that  such 
charge  was  In  violation  of  the  Oonstltntlon 
of  this  state. 

''(6)  Except  becauM  the  presiding  Ju^ 
erred  In  refusing  the  motion  of  defendants 
for  a  new  trial,  which  was  made  upon  the 
groimd  that  the  verdict  In  the  case  was  so 
excessive  that  it  cannot  be  sustained  under 
the  facta  or  charge  in  the  case  as  a  verdict 
for  compensatory  damages  under  a  proper 
construction  of  llie  federal  Emidoyera'  UatUl- 
Ity  Act,  which  limits  the  measure  of  damages 
to  the  actual  pecuniary  loaa  suatalaed  by  the 
benefldartes  under  that  act;  the  error  being 
as  it  la  respectfully  submitted:  (a)  That 
there  is  no  testimony  tending  to  sustain  a 
verdict  for  (20,000,  when  the  undlq^ted  tee- 
tlmony  of  the  plalnttfl  herself  shows  that  her 
husband  and  Intestate  was  earning  only  965 
to  $7S  per  month  at  the  time  of  Bis  death, 
and  it  was  an  error  of  law,  under  the  feder^ 
al  Employers*  Liability  Act,  under  which  the 
action  was  brought  and  tiled,  to  allow  such 
verdict  to  stand  as  a  verdict  for  compensa- 
tory damages;  there  belvg  no  testimony  to 
BuiWOTt  it  for  such  an  anunmt  (b)  That,  by 
the  refusal  to  set  aside  such  verdict  and 
grant  a  new  trial,  the  defendants  have  been 
deprived  of  a  sabsbmtlal  right  secured  to 
them  by  said  act  of  Oongree^  and  it  was  er- 
ror of  law  not  to  grant  a  new  trial  absolute* 
ly,  wbmi  Oie  undisputed  evidence  diows  toat 
such  verdict  was  for  a  grossly  larger  sum 
than  compensatory  damages,  or  damages  for 
the  pecuniary  loss  sustained  by  the  platntUE 
and  the  other  beoefldatles  under  said  fedep- 
al  Employers'  liability  Act,  and  whoi  the 
provisions  of  tliat  act  contain  the  supreme 
and  exduslve  law  Oat  autiiorized  or  allowed 
an  action  for  the  recovery  of  damages  to  and 
by  the  plaintiff  for  the  alleged  wnmgfol  death 
of  her  said  husband  and  Intestate,  and  when 
said  act,  as  cmistmed  by  the  federal  courts, 
dudts  the  damages  recoverable  thereunder,  in 


cases  of  wrongful  death,  to  the  actoal  pecun- 
iary loss  sustained  by  the  beneficiaries  for 
whose  benefit  an  action  Is  allowed  by  said 
act  (c)  That  the  verdict  was  clearly  against 
the  charge  of  his  honor  to  the  jury,  when  ap- 
plied to  the  undisputed  facts,  and  it  was  er- 
ror of  law  not  to  wholly  set  it  aside,  and 
grant  a  new  trial  absolute." 

B.  L.  Abn^,  of  Columbia,  and  McDonald 
&  McDonald,  of  Wtnnsboro,  for  appellant 
W.  Boyd  Evans,  E.  J.  Best,  and  P.  A.  Uc- 
Master,  all  of  Colombia,  and  G.  W.  Bagsdal^ 
of  Wtamsboro,  for  respondent 

WATTS,  J.  TUa  was  an  action  brouf^t 
In  ttie  court  of  conuuon  pleas  by  the  plalutlfl 
to  recover  175,000  damages  on  account  of  the 
alleged  negligent,  reckless,  and  willful  killing 
of  her  husband,  Luther  W.  Bennett  while  he 
was  engaged  in  the  employment  of  the  de- 
fendant as  a  locomotlTe  fireman.  The  action 
is  brought  for  the  benefit  of  plaintiff  and  her 
three  Infant  children.  The  case  was  heard 
before  his  honor.  Judge  Sease,  and  a  Jury  at 
September  term  of  the  court,  for  Fairfield 
county,  1912,  and  resulted  In  a  verdict  for 
the  plaintiff  for  $25,000.  A  motion  for  a  new 
trial  was  thereupon  made,  which  was  grant- 
ed, unless  the  plaintUT  would  remit  $5,000  of 
the  verdict  The  remittitur  was  thereafter 
made.  Judgment  entered  therein,  and  appenl 
was  made  therefrom,  and  appellants  by  six 
exceptions  ask  for  reversal.  The  exceptions 
should  be  set  oat  In  the  report  of  the  case. 

[1 , 2]  Exceptions  1  and  2  allege  error  on 
the  part  of  his  h^anor  in  the  exclusion  of  the 
testimony  of  the  witness  W.  H.  Green,  on 
cross-examination,  and  admitting  over  objec- 
tion the  testimony  of  the  witness  W.  O.  Sum- 
mers. As  to  the  first  exception,  which  im- 
putes error  to  bis  honor  In  excluding  the 
question  and  answer  of  the  witness  Green, 
on  cross-examination,  whether  he  considered 
McAllster,  the  engineer  in  charge  of  the 
train  on  which  ^aintifTs  intestate  was  killed, 
one  of  the  most  careful  engineers  of  the  de- 
fendants, it  is  overruled  as  being  without 
merit  The  question  for  the  Jury  was  not  to 
determine  what  the  engineer's  general  repu- 
tation was,  but  what  hla  conduct  was  on  the 
particular  occasion— whether  or  not  at  this 
particular  occasion  he  was  guilty  of  any  neg- 
ligence or  dereliction  ct  duty.  As  to  ucep- 
tlon  2  In  imputing  error  to  his  hmor  in  al- 
lowing wltsess  Summers  to  testify  that  be 
saw  places  where  fire  had  been  dropped  about 
two  miles  from  the  trestle  bridge  which  was 
on  flr^  on  the  ground  that  the  same  was  in- 
competent  and  irrelevant  this  exception  Is 
overruled.  It  was  competent  to  go  to  the  Ju- 
ry tox  them  to  detemdne  how  the  fire  orig- 
inated. It  was  discovered  Immediately  after 
one  of  defendants  locomotive  engines  had 
passed  over  the  bridge  In  question,  and  It 
was  a  quesUon  for  the  Jury  to  determine  how 
cross-ties  and  bridge  caught  fire  and  burned. 
This  testimony  tended  to  elucidate  how  and 
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by  what  means  the  flie  orl^nated  which  de- 
stroyed the  trestle,  and  his  honor's  ruling  Is 
sustained  In  the  case  decided  by  the  Supreme 
Court  of  the  United  States  of  Grand  Tninb 
By.  T.  Richardson,  91  U.  S.  464.  2S  L.  Bd. 
356.  This  exertion  Is  overraled. 

Ity  The  third  exception  alleges  error  on 
the  part  of  his  honor  In  refusing  to  grant  tbe 
motion  for  nonsuit  The  law  Is  so  well  set- 
tled that  there  Is  no  error  in  refiuing  a  mo- 
tion of  nonsuit;  If  there  is  any  competent  er- 
Idence  at  all  to  sustain  the  auctions  of  the 
complaint  that  quotation  of  auttiority  Is  un- 
necessary under  snch  drcniostances,  the  case 
must  go  to  the  Jury.  There  was  sufficient  er- 
idenoe  In  this  case  to  carry  ttie  case  to  the 
Jury,  and  Ills  honor  committed  no  error  la  bo 
holding.  This  exception  la  OTermled. 

[4,  S]  Exceptions  4  and  5  allege  error  on 
the  part  of  his  honor  In  bis  charge  to  the  Ju- 
ry; said  error  being  In  diarging  the  Jury 
that  proof  of  Injury  to  a  servant  by  defective 
machinery  is  prima  ftide  evidence  on  the  part 
of  the  master,  It  being  alleged,  among  other 
things,  that  such  charge  deprived  the  defend- 
ants of  a  substantial  right  of  defense  arising 
under  a  proper  construction  of  the  act  of 
Congress,  known  as  the  federal  Employers* 
UabUlty  Act  (Act  AprU  22,  1908,  c.  149,  35 
Stat  65  [U,  S.  Comp.  St  Supp.  1911.  p.  1322]), 
and  also  upon  the  ground  that  such  a  charge 
was  In  violation  of  the  Constitution  of  this 
state  as  a  charge  on  the  facts.  We  do  not 
think  the  charge  of  the  ctrcnit  Judge,  to  the 
effect  that  the  proof  of  injury  to  a  servant 
by  defective  machinery  is -prima  fade  evi- 
dence of  negligence  on  the  part  of  the  mas- 
ter, was  erroneous,  and  not  In  harmony  with 
the  federal  decisions,  when  bis  whole  charge 
Is  considered.  By  reference  to  his  charge  as 
a  whole  the  Jury  could  not  have  Inferred  that 
the  plaintiff  could  recover,  unless  she  showed 
affirmatively  by  the  burden  of  proof  on  the 
part  of  the  plaintiff  that  the  deceased's  inju- 
ries were  caused  by  the  master's  negligence. 
The  federal  Employers'  Liability  Act  Is  gen- 
eral in  its  terms,  and  makes  no  spedflc  regu- 
lation as  to  the  quantity,  quality,  and  meth- 
ods of  proof  of  negligence,  and,  in  the  ab- 
sence of  any  such  regulation,  will  conform  as 
near  as  poKdble  to  the  state  law  in  the  man- 
ner and  mode  of  trial  and  the  rules  of  plead- 
ing, evidence,  and  law  applicable  thereto  as 
was  sold  by  the  Supreme  Court  of  North  Car- 
olina In  Fleming  v.  Norfolk  Southern  By. 
Co.,  160  N.  C.  196,  76  S.  B.  212:  "The  feder- 
al statute  being  thus  general  in  its  terms, 
and  making  no  specific  regulations  as  to  the 
methods  by  which  the  Hct  of  contributory 
negligence  should  be  establl^ed,  when  the 
action  ia  brou^t  in  the  state  court,  Uie  pro- 
cedure should  conform  as  near  as  may  be  to 
that  of  the  state  law  applicable,  Including  the 
*cliaracta  of  the  action,  the  OTder  and  man- 
ner of  trial,  the  rules  of  pleading  and  evl- 
deace,'  eta  Hughes  on  Federal  Procedure,  p. 


365;  Cochran  v.  Ward,  6  Ind.  App.  89, 29  \ 
B.  790,  81  N.  B.  681,  61  Am.  St  Bep.  2Br- 

In  Oreen  t.  Ballway  Co.,  72  a  C  402. 
62  S.  B.  47.  S  Ann.  Oas.  166,  the  eonrt 
"When  an  injury  to  a  servant  Is  proTcc 
to  result  from  a  defective  "»a<*<Tw  tt. 
law  puts  upon  the  masttt  the  borda  c: 
proving  that  be  used  due  care  In  mikiK 
it  safe."  l^e  court  fnrth^  says:  "It  snae 
times  happens,  however,  that  a  desolptiit 
of  the  apidlance  and  of  the  nature  tt< 
acctdoit  wUl  Indicate  negllgeooe  by  tlie  a»»- 
ter  in  providing  appliances  whfa^  he  oocld 
not,  as  a  reasonable  man,  regard  adeqnatt- 
for  the  purpose  for  whidi  tb^  were  utd 
But  tbia  is  an  Infereace  fimm  moot «( ttt 
drcnmstances  or  physical  facts  aa  gins  k 
evidence,  and  not  a  presumpdim  ol  lav." 

"Proof  of  neg^gence  Is  a  condittm  pmti- 
^  to  the  liability  of  the  master.  The  jtvt 
may  be  either  direct  or  circumstantial;  tv. 
the  plaintiff  must  assume  the  burden  <tf  fD^ 
Mshing  evidence  of  one  kind  w  llie  otbff  * 

[t]  An  examination  of  tbe  Judge^s  char:-, 
aa  a  whole,  satlsfles  us  tbat  tbe  langosee  b:; 
used  and  issues  he  submitted  to  ^  Jury 
determine  under  the  pleadings  and  evU«i>: 
In  the  case  was  not  prejudicial  to  Qw  iisleLi- 
ants  and  not  a  ehai^  on  the  facb  In 
charging  wba.t  dutr  was  Imposed  on  tte 
master,  aa  to  funOsblng  the  smant  ■ 
place  to  work,  Instmmentallttes,  madihie:;. 
appliances,  etc.;  he  correctly  ddlned  vli±t 
the  law  was,  as  dedded  by  this  court  Id  « 
number  of  cases,  and  firam  nothing  tbit 
said  could  the  jury  Infw  tbat  tbe  miEtr: 
was  an  insurer  of  the  safety  of  the  scmuL 
The  chai^  of  tiie  JudEe  told  tite  Jntr  l^ 
substance  that  the  plaintiff's  ease  na  tt> 
make  out  prepondenmee  of  tiie  tesQniffiij. 
and  In  this  eonnecttim  used  tiie  Miofbi 
language :  *11ie  action  h«(e  beSng  tried  it 
based  entirely  upon  negligence  and.  in  order 
for  tbe  plaintiff  to  recover,  tiw  law  Iwpm 
upon  her  tbe  burden  <a  proof  of  ^W)^ 
you  by  tiie  preponderance  or  gnats  «^ 
of  tbe  testimony  tbat  tbe  defendanli 
uegUgent  in  tbe  particulafB  deecribed  fo  Oe 
complaint  Brery  cause  of  acttim  depend! 
entirely  upon  tbe  negtigaiee  aUcged  in  tte 
complaint  and,  even  if  you  wen  to  And 
the  defendanto  were  negl^ent  in  stMse  vu- 
ticulars,  but  were  not  negllgoat  in  the  p•^ 
tlculars  mentioned  in  the  complaint  tba  tlie 
plaintiff  could  not  recover.  In  otter  mrit 
in  order  to  recovor  In  tUs  actlim,  the  plain- 
tiff must  establish  by  tiie  pr^tondennn  et 
tbe  evidence  tiiat  tiie  defoidants  wm  oet^ 
gent  in  the  parttculara  alleged  in  tbe 
plaint  NO  other  nei^lgence  could  be  a» 
sldered  by  yon  in  ma  Mug  np  a  vtfiUct 
you  should  find  In  favor  of  tlie  plalml'I'' 
During  his  tumor's  cliarge  he  said  fiUs  to  tte 
Jury:  "Now,  as  I  eometlmes  Jories.  i 
cannot  give  yon  aU  the  law  In  one 
tion,  therefore  yon  most  take  my  cbsqe  > 
whole.   It  is  not  Intended  to  be  cootrtdie- 
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ory;  tbat  im,  one  propcMitlon  ccmtradlet  an- 
>ther.  They  are  Intended  to  QoalUy  or  mod- 
ty  one  another.  And,  gentlemen,  ttala  Is  a 
ong  case.  Tlie  principal  polnti  Involrea  and 
lie  requesta  are  yoj  hmg.  Yon  will  liave 
»  pay  strict  attrition,  and  take  mj  charge 
18  a  whole.'*  Take  the  diarge  as  a  whole- 
lie  general  charge  what  waa  said  by  his 
lonor  In  charging  detoidanti^  request— we 
Call  to  see  wherein  hts  honor  said  anything 
ibat  waa  prejudicial  to  the  defendants  as 
»mplalned  of  In  this  asslgnmmit  of  error, 
md  thla  exception  la  orerniled. 

The  errors  complained  of  In  the  flfOi  excep- 
tion are  orerroled,  for  the  same  reason  that 
exception  4  Is  oremiled. 

The  sixth  exception  complains  of  error  on 
the  part  of  the  judge  in  refusing  a  new  trial 
absolute,  on  the  ground  that  the  verdict  was 
excesslTe,  and  conid  not  be  sustained  as 
compenaatory  damages  under  a  proper  con- 
struction of  the  federal  LlabUlty  Act,  and 
against  the  law  laid  down  by  the  court  when 
appUed  to  the  undisputed  facts  of  the  case. 

[7-1]  We  have  already  held  that  his  honor 
committed  no  error  In  refusing  the  motion 
for  a  nonsULt,  and  sending  the  case  to  the 
Jury  for  their  determination.  The  jndg^  In 
charging  the  Jury  as  to  the  measure  of  dam- 
ages,  and  the  mode  of  ascertaining  the  same, 
and  what  elemente  enter  into  the  considera- 
tion of  the  same,  could  not  hare  considered 
anything  but  pecuniary  loss  or  dam^e.  Tbe 
Judge  charged  tbe  written  requests  of  dp- 
fendants,  as  prepared  by  them  and  asked  for, 
and  adopted  the  exact  language.  Th^  can- 
not now  be  beard  to  complain  of  getting 
what  th^  asked  tor;  but  his  honor  charged 
the  correct  law  as  Udd  down  In  the  case  of 
Mich.  Cent  B.  R.  Ca  T.  Treeland.  227  U.  8. 
58,  33  Sup.  Ct  192,  67  L  Ed  417,  by  the  Su- 
prone  Court  of  tbe  United  Ststee,  February 
15, 1913: 

"The  word  'pecuniary'  did  not  appear  in 
loTi  Campbell's  Act,  nor  does  it  appear  in 
onr  act  of  1908.  But  the  former  act  and  all 
those  which  follow  it  have  been  contlnuouaiy 
hiterpreted  as  proTfding  only  for  compensa- 
tion for  pecuniary  loss  or  damage.  A  pecun- 
iaiy  loss  or  damage  must  be  one  which 
c&n  be  measured  by  some  standard.  It  is  a 
term  employed  Judicially,  'not  only  to  express 
the  ebaracta  of  the  loss  of  tl:^  b«ieflcial 
plaintiff  which  is  the  foundation  of  the  re- 
Mvery,  but  also  to  discriminate  between  a 
material  lora  which  Is  susceptible  of  a  pe- 
caniaiy  raluatlon  and  that  Inesttmable  loss 
at  the  Bodety  and  companionship  of  the  de- 
<xue&  relative  upon  which,  in  the  nature 
of  things,  it  is  not  possible  to  set  a  pecuniary 
ralnatlon.*  Patterson,  Railway  Acd  Law, 
5  401.  Nevertheless,  the  word  as  Judicially 
adopted  is  not  so  narrow  as  to  delude  dam- 
ages for  the  loss  of  services  of  the  husband, 
^e.  or  child,  and.  when  the  beneficiary  Is 
a  cbUd,  for  tbe  loss  of  that  care,  counsel, 
tnloing,  and  education  which  it  mi^t.  under 
the  evidence,  hare  reasonably  received  from 


tbe  parent,  and  which  can  only  be  supplied 
by  the  service  of  another  for  compensation. 

"In  TiUey  t.  Hudson  River  B.  Co.,  24  N. 
T.  471,  and  29  N.  Y.  2S2,  86  Am.  Dec  297, 
the  court  stated  that:  Tbe  word  "pecuniary" 
was  used  In  dlstinctton  to  those  injuries  to 
the  afEectlons  and  soitlmaits  whldi  arise 
from  the  death  of  relatives,  and  which, 
though  grievous  and  painful  to  be  borne,  can- 
not be  measured  or  recompensed  in  money. 
It  excludes,  al)K>,  those  losses  which  resiUt 
from  the  dqprivstlon  of  the  society  and  com- 
panionshUi,  which  are  equally  incapable  of 
being  defined  by  iuiy  recognised  measure  of 
damages.'  To  the  same  effect  are  the  cases 
of  Schaub  V.  Hannibal  ft  St  J.  B.  Go.,  106 
Mow  74,  16  8.  W.  924,  which  was  followed  by 
the  Clrcntt  Court  of  Appeals  fOr  the  EUghth 
Circuit  in  Atchison,  T.  &  R  F.  B.  Co.  v. 
Wilson,  1  G.  a  A  2S,  4  n.  S.  App.  25,  48 
Fed.  07;  Lett  St  Lawrence  &  O.  B.  O, 
11  Ont  App.  B^  1;  Penn.  B.  Go.  v.  Good- 
man, 62  Pa.  SS2;  Louisville,  N.  A  &  G.  B. 
Ca  V.  Bush,  127  Ind.  545, 26  N.  B.  1010;  Tif- 
fany, Death  by  Wrongful  Act,  H  154  to  162, 
indu^ve;  Patterson,  Bailway  AccL  Iaw,  |i 
401-106. 

"No  hard  and  fast  rules  by  which  pecuni- 
ary damages  may  in  all  eases  be  measured  is 
praslble.  In  Lett  v.  St  Lawrence  &  O.  B.  Co., 
cited  above,  it  was  said.  In  tbe  opinion  of 
Patterson,  J.  A,  after  a  review  of  all  the  Bn- 
glish  cases  construing  tbe  act  of  Lord  Camp- 
bell: That  there  Is  through  tbem  all  the  same 
principles  of  construction  api^ed  to  tiie  stat- 
ute. Eadi  fresh  state  of  tacts  as  it  arose  was 
dealt  with,  and  furnished  a  further  illustra- 
tion of  the  working  of  the  act  The  party 
claiming  was  held  to  be  enttUed  or  not  to  be 
entitled,  the  scale  of  compensation  acted  upon 
by  tbe  Jury  was  approved  or  disapproved,  in 
view  of  the  immediate  circumstances;  but  in 
no  case  has  it  been  attempted  to  decide  by 
anticipation  what  are  the  Umits  b^nd 
which  the  benefits  of  the  statute  cannot  be 
daimed.'  The  rule  for  tiie  measurement  of 
damages  must  differ  according  to  the  relation 
between  tbe  parties  plaintiff  and  the  dece- 
dent, 'according  as  the  action  Is  brought  for 
the  benefit  of  tbe  husband,  wife,  minor  child, 
or  parent  of  minor  child,  for  the  loss  of 
services  or  support  to  wblcb  tbe  beneficiary 
was  legally  oitltled,  or  Is  brought  for'  the 
benefit  of  a  person  whose  damages  consist 
only  in  tbe  loss  of  a  prospective  benefit  to 
which  he  was  not  legally  entitied.'  Tiffany, 
Death  by  Wrongful  Act,  SS  158, 160-162. 

"The  court  below  instructed  tbe  Jury  tbat 
they  could  not  allow  damages  for  the  grief 
and  sorrow  of  the  widow,  or  as  a  "balm  to 
her  feelings.*  They  were  directed  to  confine 
themselves  to  a  proper  compaisatlon  for  the 
loss  of  any  pecuniary  benefit  which  would 
reasonably  have  been  derived  by  her  from 
the  decedent's  earnings.  Tbe  court  did  not 
stop  there,  but  further  instructed  the  Ju- 
ry that:  'In  addition  to  that  Independent 
of  what  he  was  receiving  from  the  compa- 
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ay,  bts  employer.  It  Is  proper  to  consider  the 
relation  ttiat  was  sustained  by  Mr.  Wlse- 
mlller  and  Mrs.  WlsemiUer,  namely,  the  re- 
lation of  bnsband  and  wife,  and  draw  npon 
jonr  experiences  aa  maa,  and  measnre  as 
f&T  aa  yon  can  what  ItVonld  have  reasona- 
bly  been  worth  to  Mrs.  WlsanUler  In  dollars 
and  cents  to  have  had  during  fliefr  life  to- 
getiier,  bad  he  U?ed,  the  care  and  adrlce  of 
Mi.  Wlsemlller,  her  hudMmd.'  Vreeland  t. 
Michigan  Cent  B.  Co.  <a  a)  189  SM.  486. 
This  threw  the  door  open  to  the  wldeA  speo- 
nlatton.  The  jory  was  no  Itnuter  confined  to 
a  consideration  of  the  financial  benefits 
which  might  reasonably  be  expected  from 
her  bnsband  In  a  pecuniary  way.  A  minor 
child  sustains  a  loss  from  the  death  of  a 
parmt,  and  partlcniarly  of  a  mother,  alto- 
gether different  from  that  of  a  wife  or  hus- 
band from  the  death  of  the  spouse.  The  loss 
of  society  and  companlcmshli^  and  of  the 
acts  of  kindness  urtilch  originate  In  the  rela- 
tion, and  are  not  In  the  nature  of  aervinea, 
are  not  capable  of  being  measured  by  any 
material  standard.  But  the  duty  of  tiie 
mother  to  minor  dilldren  Is  that  of  nurture, 
and  of  Intellectual,  moral,  and  physical  train- 
ing, such  as,  when  obtained  from  others, 
mast  be  for  financial  compensation.  In  snch 
a  case  It  has  been  held  that  the  deprivation 
Is  sacHx  as  to  admit  of  definite  valuation,  if 
there  be  evidence  of  the  fitness  ot  the  par- 
ent, and  that  the  child  has  been  actually 
deprived  of  such  advantages.  Tilley  v.  Hud- 
son River  B.  Co.  and  Ijett  St.  Lawrence  & 
O.  B.  Co.,  both  dted  abova  If  the  case  at 
bar  had  been  of  such  diaracter,  the  loss  of 
'care  and  advice*  might  have  beoi  a  proper 
matter  for  compensation. 

"Ndther  'care*  nor  'advice,*  as  used  by 
tiie  court  below,  can  be  r^arded  as  aynony- 
mons  with  'support'  and  'maintenance,'  for  the 
court  said  It  was  a  deprivation  to  be  meas- 
ured over  and  above  support  and  mainte- 
nance. It  la  not  beyond  the  bounds  of  sup- 
position that  by  the  death  of  the  intestate 
his  widow  may  have  been  deprived  of  some 
actual  customary  service  from  him,  capable 
of  measurement  by  some  pecuniary  stand- 
ard, and  that  in  some  degree  that  service 
might  include  aa  elements  'care  and  advice.* 
But  there  was  neither  allegation  nor  evi- 
dence of  such  loss  of  service,  care,  or  ad- 
vice, and  yet,  by  the  instmctSon  given,  the 
jury  were  left  to  conjecture  and  speculation. 
They  were  told  to  estimate  the  flnandal  val- 
ue of  such  'care  and  advice  from  their  own 
experiences  as  men.'  These  experiences, 
which  were  to  be  the  standard,  would,  of 
course,  be  as  various  as  their  tastes,  habits, 
and  opinions.  It  plainly  left  it  open  to  the 
Jury  to  consider  the  value  of  the  widow's 
loss  of  the  society  and  companionship  of  her 
husband.  In  this  part  of  the  diarge  the 
court  erred.  The  assignments  of  error  are 
otherwise  oveirnled.  But  for  this  error  the 


judgment  most  be  reversed,  and  a  new  trial 

ordered.** 

[II]  TbesB  was  suflUdent  tMtlmony  to  bob* 
tain  the  verdict,  and  it  was  within  his  hon- 
or's dlscreticm  to  grant  or  refuse  a  nnr  tri- 
al. This  exception  is  overruled. 

Judgmoit  affirmed. 

GABZ,  Gb  3^  and  HTDBICE,  J.,  concur. 

FRASBR,  J.  I  cannot  concur  In  the  re- 
sult In  this  case.  Ordinarily  this  court  has 
no  jurisdiction  to  consider  the  amount  of 
the  verdict  in  damage  cases.  This  is  an  ac- 
tion nnder  the  federal  statute,  and  the  Su- 
preme Court  of  the  United  States  In  Mich- 
igan Central  Rail  Road  Co.  v.  Vreeland,  227 
U.  S.  B9,  33  Sup.  Ct  192,  57  L.  Ed.  417  (Feb. 
15,  1913),  construed  the  statute  and  held 
that  the  recovery  is  confined  to  the  pecuniary 
loss  alone,  and  that  the  pecuniary  loss  Is  to 
be  determined  by  the  allegations  of  the  com- 
plaint and  the  evidence  in  the  case.  The 
only  evidence  of  pecuniary  loss  in  this  case 
is  the  wages  of  the  deceased.  The  wages 
did  not  exceed  fOOO.  There  was  no  other 
evidence  of  pecuniary  loss.  The  loss  of  f900 
per  annum  Is  not  a  basis  of  a  judgment  for 
(20,000.  There  may  be  undisclosed  circum- 
stances which  would  render  the  verdict  en- 
tirely proper.  Under  the  Vreeland  Case  the 
circumstances  must  be  alleged  and  proved. 
No  evidence  Is  a  question  of  law.  I  find  no 
evidence  npon  which  this  judgment  for  $20,- 
000  can  be  sustained  under  the  Vreeland 
Case.  The  court  says  in  the  Vreeland  Case, 
227  U.  S.,  at  page  74,  83  Sup.  CL,  at  page 
197,  57  L.  Ed.  417:  'It  is  not  beyond  the 
bounds  of  supposition  that  by  the  death  of 
the  Intestate  his  widow  may  have  been  de- 
prived of  some  actual  custoraary  service 
from  him,  capable  of  measurement  by  some 
pecuniary  standard,  and  that  in  some  degree 
that  service  ml^t  include  as  elements  'care 
and  advice.'  But  there  was  neither  allega- 
tion nor  evidence  of  such  loss  of  service, 
care,  or  advice;  and  yet,  by  the  instruction 
given,  the  Jury  were  left  to  conjecture  and 
speculation.  They  were  told  to  estimate  the 
financial  value  of  such  'care  and  advice  from 
their  own  experiences  as  men.'  These  ex- 
periences, which  were  to  be  the  standard, 
would,  of  course,  be  as  various  as  thdir 
tastes,  habits,  and  opinlona  It  plainly  left 
it  open  to  the  jury  to  consider  the  value  of 
the  widow's  loss  of  the  society  and  compau- 
ionsbip  of  her  husband.  In  this  part  of  the 
charge  the  court  erred.  The  assignments  of 
error  are  otherwise  overruled.  But  for  this 
error  the  judgment  must  be  reversed,  and 
a  new  trial  ordered." 

The  only  difference  is  that  in  the  Vree- 
land Case  damages,  which  were  discretion- 
ary, were  allowed  In  the  charge  and  here 
they  were  allowed  in  the  Judgment  It  Is 
the  judgment  that  oounta.  Vor  these  rea- 
sons I  cannot  concur. 
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BENNirrrsynj^  &  o.  b.  go.  t.  auiiNS 

FALLS  IMS.  GO. 

<Sapreine  Gourt  of  South  Carolina.   Sept  26* 
191S.   On  PetidoD  for  Bfthwiiing, 
Oct.  23, 1913.) 

X  EviDKNcx  (I  41S*>— Pabol  Bmnaca— Ad- 

UISSIBIUTT. 

in  an  action  b;  a  railroad  company  to  re- 
•coTor  upon  an  inaurance  policy^  iwaed  to  indem- 
tdtf  it  from  loM  by  fire  of  cotton  for  vhich  It 
Was  liable  aa  a  common  carrier,  evidence  of  an 
agreement  between  the  carrier  and  tlie  stiippets 
whereby  the  carrier  became  liable  as  a  com- 
mon carrier  for  cotton  is  admissible,  not  tending 
to  modify  the  contract  of  insurance. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Oent  Dig.  |{  l£166-18fi7,  lfi6&.  i860;  Dec^  Dig. 

2.  Ikbubancb  (I  146*)  — CoNTBACis— Con- 

STBUCnON—AUBIQUITT. 

Where  there  la  an  ambignlty  in  a  contract 
of  insurance,  It  should  be  construed  against  the 

insurer. 

[Ed.  I4ote.— For  other  cases,  see  Insurance, 
Gent.  Dig.  iS  2d2,  2M-298;  Dec  Dig.  1 146.*] 

8.  INSUBANOS    (I    17S*)  — GOHTE&OTS— Gov- 

STBUCnOH. 

A  fire  policy  was  issued  to  indenmify  a 
railroad  company  from  loss  of  cotton  by  reason 
of  its  liability  aa  a  common  carrier,  the  policy 
providing  that  liability  ebould  attach  from  the 
issuance  of  the  company's  bill  of  lading  and  ter- 
minate  upon  delivei^.  Cotton  which  was  in- 
tended for  an  immediate  ^ipment  was  accepted 
withoat  the  issuance  of  a  bill  of  lading,  not  all 
the  cotton  being  delivered  simnltaneowdy,  the 
company  holding  the  bales  as  they  were  deuveied 
nntu  a  suitable  quantity  were  hauled,  whereup- 
on it  made  a  shiiHnent  and  issued  a  biU  of  lading. 
Held,  that  though  the  bill  of  lading  was  not  is- 
sued to  the  diipper  until  after  the  cotton  was 
burning,  the  Insnrer  waa  liabl&  the  shipper  be- 
ing liable  as  a  common  carrier  for  the  loss  of  the 
cotton ;  the  ambiguity  in  the  policy  b^ng  re* 
solved  in  favor  of  the  Insured. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  H  362-371 ;  Dec  Dig.  {  17fi.*] 

4.  iNBURANcx  (I  166*)— Gonnaoxs— LuBZL- 

ITT. 

Where  a  fire  policy  was  issued  to  indemnify 
a  railroad  company  upon  all  liability  aa  a  com- 
mon carrier  of  cotton  in  twiea  in  transit  in  cars, 
or  in  or  on  depots  or  platforms,  on  line  of  as- 
Bured's  road,  the  policy  covered  cotton  which 
was  placed  on  the  ground,  but  was  intended  to 
be  immediately  shipped. 

[Ed.  Note.— For  other  eases,  see  Insaranoe, 
Gent.  Dig.  |  361;  Dec  Dig.  1 166.*] 

JS.  Appbxl  and   Ebbob  ({  931*)— Pbesuicf- 

nONR. 

Where  it  was  stipulated  that  the  court 
should  find  the  fiusts,  It  will  be  presumed  that  he 
disregarded  all  incompetent  testimony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3728, 8762-3771;  Dec  Dig. 
S  831.*] 

Fraser  and  Bydrk^  JJ..  dissenting: 

Appeal  from  Common  Pleas  Circuit  Court 
ot  Marlboro  County ;  J.  A.  McCullough,  Spe- 
cial Judge. 

Action  by  the  Bennettsvllle  &  Cberaw  Ball- 
road  Company  against  the  Glens  Falls  Insur- 
ance Company.  From  a  Judgment  tor  plain- 
tiff, defendant  appeals.  Affirmed. 


Tbe  defendanf B  ezc^pl^mB  are  u  follows : 

"Oi  It  is  nspectfiilly  submitted  that  bis 
honor,  tiie  pretddbcv  Judge,  erred  in  over- 
rnliiv  the  objection  of  defendant's  counsel 
to  tbe  testim<Hi7  of  D.  H.  Dnvall  and  other 
wttneaaes  as  to  an  agreement  between  said 
Dnvall,  representtav  Alex.  Sprant  &  Son,  of 
Wilmington,  N.  (L,  for  the  delivery  of  cotton 
in  bolea  by  wagons  at  idalnturs  platform 
at  KoIIo<^  by  which  said  plaintlfC  was  to 
IsBue  bills  of  lading  each  afternoon  for  all 
cotton  delivered  during  the  day,  its  liabUity 
as  a  common  carrier,  however,  to  begin  on 
delivery  of  said  cotton  for  diipment,  and  In 
refusing  defendant's  sobseaneDt  motton  to 
strike  out  all'  such  testimony,  because  inad- 
missible, as  the  alleged  agreement  was  be- 
tween otber  parties,  without  the  knowledge  or 
consent  of  defendant,  and  not  binding  on  it 

**(2)  It  is  respectfolly  submitted  that  Us 
honor,  the  presiding  Judge,  erred  in  holding 
and  ruling  that  *the  contract  was  Intended 
to  insure  the  plain  tiff  against  any  liability 
as  a  common  carrlor  for  cotton  in  bales,  In 
transit  cars,  or  in  or  on  depots,  or  plat- 
forms, on  lines  of  assured'a  rood;  that  the 
stipulation  to  the  effect  that  the  liability  of 
the  railroad  company  attadies  frcm  the  Issue 
of  asBured's  bill  of  lading  would  not,  under 
the  agreed  statement  of  facta  In  this  case, 
and  the  undisputed  facts,  prevent  a  recov- 
ery; that  the  cotton  here  was  actually  de- 
livered to  tbe  railroad  company  as  a  common 
carrier,  was  accepted  by  It  as  such.  Its 
liability  in  case  of  loss  attached.  Tbe  stip- 
ulation with  reference  to  tiie  bill  of  lading 
only  goes  to  the  question  of  delivery  and  ac- 
ceptance, and  the  delivery  and  acceptance 
can  be  proven  and  established  otherwise  than 
by  the  issuance  and  acceptance  of  the  bill  of 
lading' — because  in  so  holding  and  ruling  his 
honor  treated  tbe  contract  as  Intended  to  se- 
cure a  certain  object,  stated  by  lilm  as 
sought  by  the  fklalntlff,  and  which  object  was 
not  otherwise  revealed,  and  then  interpreted 
the  contract  accordingly,  by  giving  force  and 
effect  to  only  the  first  clause  or  paragraph 
of  tbe  rider,  and  declining  to  give  any  effect 
to  the  second  clause,  which  fixed  the  period 
of  the  insurance  on  each  lot  of  cotton ;  that 
is,  its  beginning  and  Its  termination,  essen- 
tial and  vital  elements  in  any  contract,  bat 
especially  an  insurance  contract 

"(3)  It  is  respectfully  submitted  that  his 
honor,  the  presiding  Judge,  erred  In  consid- 
ering the  testimony  ana  recognizing  the 
agreement  between  tbe  shipper  and  the  rail- 
road company  mentioned  in  the  first  excep- 
tion as  valid  and  binding  on  defendant  and 
enforceable  aa  against  it,  and  constituting  a 
reason  why  It  was  liable  under  said  policy, 
notwithstanding  that  tbe  bill  of  lading  was 
not  issued  until  after  the  fire,  and  tbe  de^ 
stmction  of  practically  all  of  the  43  bales 
of  cotton,  which  he  did  in  the  last  half  of 
the  *rullng.* 
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"(4)  It  la  respectfully  submitted  tbat  Us  > 
honor,  the  presiding  Jndge,  erred  In  ruling 
and  holding  that  the  defendant  was  liable  un- 
der Its  said  policy*  notwithstanding  it  appear- 
ed that  when  said  Ull  of  lading  was  Issued 
said  cotton  was  mostly  consumed,  and  all  of 
it  was  then  scattered  about  the  nearby 
grounds,  and  not  In  bales  or  on  plattorm, 
etc.,  as  required  by  the  terms  and  conditions 
of  said  policy.  I 

"(5)  It  is  respectfully  submitted  that  Us 
honor,  the  presiding  Judge,  erred  in  holding 
that  the  interpretation  and  construction  of  1 
the  contract  as  to  its  not  attaching  until  is- ' 
sue  of  UUs  of  lading  fixed  by  the  parties 
thereto  after  deliberate  consideration  five 
months  before  the  fire,  as  shown  by  the  let-  • 
ters  in  eridenoe  and  tlie  declaration  and  ad- 
mlsaion  of  Mr.  Page,  goieral  manager  of 
plalntlft  was  not  binding  on  them,  and  was 

"(6)  It  Is  respectfully  submitted  that  his 
honor,  the  presiding  Jndge^  erred  In  falling 
to  give  to  the  contract  Its  natural,  fblr,  and 
reasonable  constructton  In  all  of  Its  tetam 
and  oondltlona  l]iT<Aed  and  rtiied  upon  by 
defendant,  and  In  giving  it  a  strained  and 
unauthorised  construction,  ignoring  uid  dis- 
regarding plain  and  essraitlal  condiUons  of  its 
becoming  effective,  especially  when  there  was 
no  sufficient  e^ence  of  waiver  to  be  consid- 
ered, or  which  was  craiaidered. 

"(7)  It  ia  respectfully  submitted  that  on 
the  BJbon  gnrands  bis  honor,  the  presiding 
Judges  erred  in  holding  the  defendant  liable 
to  plaintiff  for  the  amount  of  the  loss  sus- 
tained on  said  cotton,  and  directing  the  Ju- 
ry to  find  a  verdict  therefor,  with  intereat, 
against  the  defendant." 

John  T.  Seibels,  of  Columbia,  and  J.  K. 
Owens,  of  Benuettsvllle,  for  appellant.  Mc- 
Coll,  McCkill  &  tie  Grand  and  Stevenson, 
Matheson  &  Stevenson,  all  of  BemiettsviUe, 
for  respondent 

WATTS,  X    This  was  an  action  brought 
to  recover  $3,005.32  insurance  on  43  bales  of 
cotton  burned  on  the  depot  platform  of  the 
plaintiff  at  Kollock,  S.  G.   The  plaintiff  al- ! 
leges  that  Uie  defendant,  by  contract  in 
writing  on  August  4,  1909,  agreed  to  Insure  '. 
the  plaintiff  for  a  term  of  one  year  from 
August  20^  1909,  against  all  direct  loss  and 
damage  by  fire,  as  stated  in  paragraph  1  of 
its  "rider,"  in  the  words :    "On  all  liability 
of  assured  as  a  common  carrier  of  cotton  ' 
in  bales,  in  transit  In  cars,  or  in  or  on  de-  j 
pots,  or  platforms,  on  line  of  assured's  road."  i 
The  policy  also  has  this ;   'This  Insurance 
covers  all  legal  liability  of  the  assured  as  a  i 
common  carrier,  not  exceeding  the  actual 
cash  value  (market)  of  the  cotton  immedi- 
ately preceding  the  fire,  whl<^  cadi  value 
shall  In  no  case  exceed  what  It  would  tb&i 
and  there  cost  to  replace  same  with  cotton 
of  Uke  kind  and  quality,  and  attaches  from 
the  issue  of  assured'a  bill  of  lading,  and  ter- 1 


mlnates  upon  delivery  to  consignee  or  suc- 
ceeding carrlH*."  After  issue  was  Joined  the 
case  came  on  to  be  beard  before  H<hl  Joseph 
A.  McCullough,  as  wedal  Judge,  and  a  Jury  ; 
after  evidence  was  taken  and  case  argued, 
the  court  directed  a  verdict  for  the  plain- 
tiff for  the  fall  amount  claimed,  f3,B17.21^ 
and  after  entry  of  Judgment  d^endant  ap- 
peals, and  by  seven  exertions  questions  the 
correctneaa  of  Judge's  ruUngs.  and  all^^ 
error;  these  exceptions  should  be  set  out 
In  the  report  of  the  case. 

[1]  The  first  exception  allies  error  in  ad- 
mitting In  the  first  instance  over  objection,, 
the  evidence  of  Si.  H.  DuvaU  and  other  wit- 
nesses as  to  an  agreement  between  DuvaU, 
representing  Spnmt  ft  Son,  sod  the  plaln- 
tlff  railroad  company  in  reference  to  the  de- 
livery ot  cotton  to  railroad,  issuance  of  bills 
of  ladli^,  ete.,  and  latw,  in  refusing  the  mo- 
tion to  strike  out  tiie  sam^  as  the  alleged 
agreemoit  was  between  other  parties  than 
the  defendant  and  without  Its  knowledge  or 
assent  Tbia  excepthm  Is  overruled  tar  the 
reason  it  was  competent  to  show  by  such  tes- 
timony that  the  cotton  destroyed  or  injured, 
had  beoi  tendered  and  accepted  by  the  rail- 
road company  under  such  agreement  or  dr- 
cumstancee  as  to  render  the  railroad  com- 
pany liable  as  a  common  carrier.  The  tes- 
timony was  not  offered  to  modify,  vary,  ex- 
plain, or  enlarge  the  contract  made  by  in- 
surance policy  betweoi  the  plaintiff  and  de- 
fendant, but  for  the  purpose  Indicated,  and 
Is  competent  under  the  case  of  R.  EL  Allen, 
Bro.  ft  Co.  V.  Burnett,  92  S.  G.  99,  100,  70 
S.  B.  368.  and  authorities  therein  dted. 

[2, 3]  The  second  exception  alleges  error 
on  the  part  of  bis  honor  in  holding  that  "the 
contract  was  Intended  to  Insure  the  plaintiff 
against  any  liability  as  a  common  carrier  for 
cotton  in  bales,  in  transit  cars,  or  In  or  on 
depots,  or  platforms,  on  lines  of  assured's 
road.  That  the  stipulation  to  the  effect  that 
the  liability  of  the  railroad  company  attaches 
from  the  Issue  of  assured's  bill  of  lading 
would  not  under  the  agreed  statement  of 
facts  In  this  case,  and  the  undisputed  facts 
proven,  prevent  a  recovery.  That  the  cotton 
here  was  actually  delivered  to  the  railroad 
company  as  common  carrier  was  accepted  by 
It  as  Budi.  Its  liability  In  case  of  loss  at- 
tached. The  stipulation  with  reference  to  the 
bill  of  lading  only  goes  to  the  question  of  de- 
livery and  acceptance,  and  the  delivery  and 
acceptance  can  be  proven  and  established 
otherwise  than  by  the  issuance  and  accept- 
ance of  the  bill  of  lading."  We  think  the 
court  correctly  held  that  the  bill  of  lading 
covered  the  cotton,  and  it  was  delivered  and 
accepted  by  the  railroad  for  shipment  From 
the  admitted  facts  In  the  case  the  court 
finds  "that  the  cotton,  which  was  burned, 
was  accepted  by  the  railroad  company  in 
good  faith,  and  that  It  was  liable  as  common 
carrier  for  the  loss ;  that  before  the  bill  of 
lading  was  Issued,  and  after  43  bales  bad 
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been  deUyered  to  tbe  defendant  railroad  and 
accepted  by  them,  the  Are  was  discovered, 
and  effort  made  to  save  the  cotton,  and  it 
was  taken  from  the  depot  and  scattered 
about,  and  some  time  during  the  progress  of 
the  fire  Ota  bill  of  lading  was  actnally  1b- 
saed."  There  was  nothing  in  this  contTary 
to  good  business  prlnclplea;  the  raUtoad  in 
the  oonrse  <tf  business  had  a  perfect  right, 
in  the  orderly  dispatch  of  its  business,  to 
arrange  with  a  party,  who  was  mgaged  in 
the  business  of  purchasing  and  shipping  out 
cotton,  to  allow  it  to  be  put  in  its  shipping 
yard,  depot,  or  platform,  bale  by  bale,  one 
or  more  at  a  time,  for  tiie  purpose  of  hav- 
ing a  sufficient  quantity  to  ship  out  on  a  car 
or  flat,  and  not  Issue  bills  of  lading  for  each 
lot  as  placed,  but  wait  until  a  sufficient  num- 
ber were  received  to  warrant  a  Bhlpment, 
and  issue  bills  of  lading  for  the  whole.  The 
evidence  shows  this  was  done,  and  was  tbe 
arrangement  between  the  ral^ad  and  Du- 
vall,  and  a  receipt  by  them  under  these  cir- 
cumstances and  condltlODS  made  them  receiv- 
ers as  common  carriers  and  liable  as  such, 
and  the  evidence  shows  that  the  cotton  was 
received,  not  for  storage,  but  for  actual  ship- 
ment by  the  railroad,  and  under  such  condi- 
tions that  the  liability  attached  as  against 
them  as  common  carriers  even  though  no 
bills  of  lading  had  been  Issued  by  them.  The 
Judge  committed  no  error  in  his  construction 
of  the  two  paragraphs  of  the  rider  in  holding 
that  the  first  one  covers  liability  of  the 
assured  as  common  carrier  on  the  cotton 
situate  as  this  was  and  received  by  the  com- 
mon carrier  under  the  agreement  and  the 
circumstances  the  cotton  was  received,  and 
the  second  covers  the  legal  liability  of  the 
assured  as  common  carrier  of  the  cotton  so 
situated,  and  In  holding,  under  the  terms  of 
the  policy,  "that  this  liability  attaches  from 
the  issuance  of  assured's  bill  of  lading  and 
terminates  upon  delivery  to  the  consignee  or 
succeeding  carrier."  If  there  Is  any  ambigu- 
ity, the  phrases  must  be  construed  more 
strongly  against  the  Insurance  comi)any  and 
In  favor  of  the  Insured. 

It  Is  said  in  A.  and  E.  Ency.  Law,  voL  Id 
863 :  "If  the  terms  of  a  policy  are  suscepti- 
ble of  two  Interpretations,  equally  reasona- 
ble, it  is  the  general  role  that  the  construc- 
tion which  Is  more  favorable  to  the  tusured 
must  be  adopted."  "In  determining  the 
meaning  of  the  insurance  contract  the  sur- 
rounding circumstances  must  be  considered, 
and  the  Interpretation,  if  capable  of  two, 
which  will  protect  the  insured  should  be 
adopted."  Mellon  v.  Ohio  Ins.  Co.,  40  Pa. 
Super,  Ct  828.  Tbe  property  In  this  case 
was  tendered  and  acc^ted  for  shipment  pri- 
or to  the  signing  of  the  blU  of  lading,  and 
tiie  liability  attached  to  the  railroad,  as  com- 
mon  ckrrlers,  from  that  time,  to  wit,  from 
the  time  it  was  rec^ved  and  accepted  1^ 
them  for  shipment  regardleas  of  the  tact 


that  the  bills  of  lading  were  not  issued  un- 
til later.  Ooptiand  t.  SonUiem  By.  Co.,  78 
a  a  478;  B7  8.  K  B3S;  MobUe  R.  Ca  v. 
Jnrey.  lU  U.  8.  584.  4  Sup.  CL  S68,  28  U 
Bd.  627. 

[4]  The  third  and  fonrtb  ezc^itlons  allege 
error  on  the  part  of  his  honor  In  considering 
testimony  and  recognialDg  the  agreement  be- 
tween the  Bh^fper  and  the  railroad,  and  In 
holdhig  Hyit  d^esdant  was  liable  when  the 
bOl  of  lading  was  issued  when  cotton  was 
partially  consumed  and  scattered  over  the 
grounds,  and  not  on  platform,'  etc.,  as  requir- 
ed by  13ie  terms  and  conditions  of  the  policy. 
Uls  honor  was  correct  in  admitting  eridoice 
to  show  what  tbe  agreement  was  between 
]>nvaU  and  the  rallnttd,  for  the  reason  stat- 
ed la  considering  the  first  exception  herrin, 
and  that  the  evidence  proves  an  agreement 
that  the  railroad  company  was  receiving  and 
accepting  the  cotton,  not  for  storage,  but  for 
actual  Shipment,  and  under  this  state  of  facts 
becomes  liable  as  comuKm  carrier.  There  is 
nothing  in  the  policy  that  restricts  the  rail- 
road from  receiving  and  accepting  cotton  for 
shipment,  even  on  the  ground  1^  at  or  near 
its  depot,  platform,  and  shipping  point,  that 
would  be  a  narrow  ccmstmctlon  to  place  on 
the  agreement  between  the  parties  as  to  tenns 
and  place  of  Insurance  to  hold  that  in  order 
to  load  cotton  received  and  accepted  by  a 
common  carrier  for  shipment  yon  should  first 
put  it  on  the  platform,  or  In  the  d^t,  when 
*it  might  be  more  convenient  and  less  es^ea- 
slve  to  load  from  the  ground  near  or  at  tiie 
platform,  or  depot  If  cotton  got  on  fire  the 
railroad  company  had  the  right,  In  order  to 
save  it  or  minimize  the  loss,  to  throw  it  on 
the  ground,  and  it  would  be  still  covered  by 
insurance.  The  evidence  showed  that  the  Is- 
suance of  the  bill  of  lading  was  carrying  out 
the  contract  previously  made  between  the 
shipper  and  Om  railroad,  and  his  honor  com- 
mitted no  error  in  so  holding  and  reeognis* 
lug  this  agreement  between  the  Bhln;>er  and 
the  railroad.  These  enieptlons  are  overruled. 

[6]  The  fifth,  sixth,  and  seventb  exceptions 
are  overruled  for  the  reasons  given  in  over- 
ruling the  other  ^ceptlons.  and  for  the  fur- 
I  ther  reason  it  was  agreed  betweoi  counsel, 
r^nesentlng  both  slde^  that  his  honor  should 
decide  the  facts  of  the  case,  and  it  is  reason- 
able to  suppose  that  tn  reaching  his  conclu- 
sions he  did  not  consider  any  incompetent  or 
irrelevant  testimony,  and  there  is  sufficient 
testimony  to  sustain  his  findings,  and  we  see 
no  error  of  law  In  any  of  the  exceptions.  All 
the  exceptions  are  overruled. 

Judgment  affirmed. 

OABT.  a  J.t  concurs. 

FRACffliB.  X  I  dissent  The  rider  corned 
d)  the  proptfty  Insured ;  (2)  the  limitations 
of  its  UaUUty  as  to  value,  Including  the  time 
of  the  eommracement  and  torminatton  of  lia- 
bility; &i  the  conditions  vaOeg  which  it  wHl 
not  be  liable  at  aU;  (4)  the  terms  of  pay- 
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ment  of  jHraslnma.  'By  the  ezpren  tenm  of 
Uie  contract  the  defondODt  was  not  to  be  lia- 
ble before  the  Ull  of  lading  wae  glveiit  nor 
after  It  had  been  deUvered  to  a  raoceeding 
carrier.  The  defendant  had  li^t  to  aay, 
at  the  time  of  issuing  the  ixdlcr,  "I  will  not 
be  llaUe  to  yon  nntU  yon  hare  fixed  yonr  11a- 
blUty  to  the  shipper  In  wilting.**  It  did  say 
80,  and  the  idalntUt  agreed  to  the  sti^Dlaaon 
by  accepting  the  policy.  Suppose 'the  goods 
had  been  bnmed  while  In  the  handa  of  a  suc- 
ceeding .carrier,  and  plaintiff  having  lost  the 
evidence  of  the  delivery  should  be  made  to 
pay  the  loss.  Suppose,  further,  upon  a  suit 
for  the  loss  which  It  (the  plaintiff)  had  paid, 
the  Insuruice  company  should  be  able  to  sup- 
ply the  iffoof  of  the  delivery.  Gould  any  one 
hold  that  the  delivery  to  the  succeeding  car- 
rier was  not  a  complete  defense?  The  con- 
tract provided  that  the  UabiUty  "attaches 
from  the  issue  of  the  assnred's  Ull  of  lad- 
ing," and  I  do  not  think  the  courts  liave  pow- 
er to  drnnge  it 

HXDBIGK,  X,  concurs. 

On  Petition  fbr  Blearing. 

PER  CURIAM.  After  careful  considera- 
tion of  the  within  petition,  It  has  not  been 
made  to  appear  that  any  matter  of  fact  or 
qnestloD  of  law  material  to  the  case  has  been 
overtooked  or  disregarded.  It  la  therefore 
ordered  that  the  petition  be  dismissed,  and 
the  stay  of  remittitur  heretofore  granted  be 
revoked. 


GREER  V.  ARRINGTON. 

(Supreme  Conrt  of  Appeals  of  West  Vlrgliiia. 

Sept.  23,  1913.) 

(Byllal>u$      «A«  OoMTtJ 
L  Tauz.  (S  89*)— Reception  or  Bvxdincb— 

IMTOXIOAIIITO  LiqUOBB. 

In  a  salt  under  oar  cMl  damage  act,  It  is 
not  error  to  deny  defendant's  motion  to  ezdude 
plaintifiTa  evidence,  when  the  evidence  tends  in 
an  appreciable  degree  to  support  the  theory 
of  the  declaration  aad  on  vhich  right  of  action 
is  based. 

[Ed.  Note.— For  other  cases,  see  TriaL  Gent 
Dik.  H  228-234;  Dec  DIk.  {  89.*] 

2.  Appeai.  aitd  Ebbob  (I  260*)  —  Objection 
Below — Admission  of  Eviobncb. 

Error,  if  any,  in  the  admission  of  evidence. 
If  competent,  will  not  be  regarded  here,  unless 
covered  by  an  exception  at  the  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  H  U03-1SU;  De&  Dig.  | 
260.*! 

8.  Appeal  and  Ebbob  <|  10C!0*V-6abhle8b 

E^tBOB— ADHISSION  of  EVIDKNCB. 

If  on  the  trial  of^  action  under  onr  civ- 
il damage  act  there  be  evidence  that  defendant 
sold  intoxicating  liquors  to  plaintUTs  bnsbaiid, 
contributinK  to  Us  haUts  of  Inebrieb,  otiier 
evidence  that  he  was  Intozicatfd  In  defendant's 
■aloon  on  a  particular  day,  irom  liquors  not 
proven  to  have  been  sold  by  him,  though  not 


very  matoriaL  is  not  wliotly  Irrelevant  and  it 
Is  not  rever^ble  error  to  admit  sncb  e^denee. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  1068,  1069,  41B3-4157, 
4166 ;  Dec.  Dig.  |  lifeo.*] 

4.  TbiaI,  (S  48*)— AOHISSIBIIXTT- IHFBACB- 
INQ  EVIOENCB. 

Though  evidence  of  {daintily  adndtted  OTer 
defendant  B  objection,  tends  to  contradiet  the 
evidence  of  one  of  the  latter's  witnesses,  on  a. 
collateral  matter,  and  may  not  be  good  as  im- 
peaching evidence,  nevertheless,  if  Bn<di  evi- 
dence be  good  as  evidence  in  cfaia,  and  as  tend- 
ing to  support  any  of  the  issaes,  it  is  not  re- 
versible error  to  admit  It 

[Ed.  Note.— For  other  cases,  see  TriaL  Gent- 
Dig.  S  120;  Dec.  Dig.  |  48.*] 

5.  Intoxicating  Liquobs  Q  800*)  —  Acnoif 
FOB  Dauaobs— Evidence. 

If  eocb  evidence  as  is  referred  to  in  tbe 
preceding  point  tends  to  show  defendant's 
knowledge,  or  reason  to  believe  plaintiff's  hus- 
band was  in  the  habit  of  drinking  intoxicating 
liquors  to  ezceBS,  that  being  the  ground  of  ac- 
tion, and  a  fact  neceasary  to  eBtabllsh,  it  im 
not  error  to  admit  It 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  444-448;  Dec  Dig.  { 
SCO.*] 

6.  Trial  <I  252*)- Instbuctionb— Evidenct. 

In  sucn  action  it  is  error  to  submit  in- 
Btractions  to  the  jury  on  the  question  of  in- 
jury to  pldnturs  person,  when  uere  is  no  evi- 
dence of  such  peTBonsl  injury. 

[Ed.  Note.— For  other  esses,  see  Trisl,  Gent^ 
Dig.  Sf  S06,  S96-612;  Dec  Dig.  |  262.*] 


7.  Dauaobs  (S  216*)— Exbuplabt  Dahaqi 
Inbtbuctions. 

It  is  also  reversible  error  in  such  action  to 
peremptorily  charge  the  Jury  that  they  thaU  or 
$ho»la  find  exemplary  damages,  sncb  damages 
being  wbolly  within  the  discretion  of  the  jary. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  543-547;  Dec  Dig.  |  21fi.*] 

8.  Appeal  and  Ebbob*  (S  1031*)  —  Haehlbss 

EhEOB  —  iNSTBUCnONB  —  EXEUPLABT  DAJC- 
AQES. 

Where  the  trial  conrt  has  committed  error 
in  giving  sncb  peremptory  instructionB,  this 
court  cannot  assume  from  the  sjse  of  the  ver- 
dict that  defendant  has  not  been  prejodiced 
thereby. 

[Ed.  Noto.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  U  4088-4046;  Dec  IMs.  % 
1031.*] 

9.  TbIAL    (8  287*)— iNOTBirCTIONS. 

Though  an  instruction  be  good  as  an  ab- 
stract proposition  of  law,  hut  aa  applied  to  the 
concrete  case,  may  tend  to  mislead  tbe  jory,  it 
is  not  error  to  so  modify  the  language  as  to 
make  it  cover  the  case  presented. 

[Ed.  Note.~For  other  esses,  see  Trial,  Gent. 
Dig.  H  668-672.  674;  Dec  Dig.  «  2e7.*3 

10.  Appeal  and  Ebbob  (S  216*)— Waives  or 
Kbrob— F^lubb  to  Object. 

And  thoQgb  it  iB  the  duty  <tf  the  trial  conrt, 
by  sections  4  and  5,  chapter  88,  Acts  1907 
(Code  Supp.  1909,  c  131,  H  OalV.  9aV),  on 
BO  modifying  an  instraction,  if  objected  to,  to 
BO  inform  the  Jery,  and  give  tbe  inatrucdon  as 
its  own,  and  not  as  that  of  tbe  proponent  of 
the  origioel  instruction,  yet  if  there  be  no 
timely  objection  or  exception  to  audi  errone- 
ous action  of  the  court,  ute  error  will  be  deem- 
ed to  have  been  waived.  , , 

[Ed.  Noto. — For  otiier  cases,  see  App^  and 
Error,  Dec  Dig.  8  216;*  Trial,  CenL  Dig.  t 
674.]  • 


*For  otbar  eaaas  see  same  toplo  and  BeoUon  NUlf  BBB  in  Dae.  Dig.  *  Am.  Dig.  Kay-No.  Btitas  A  B«p*r  Ind«»— 
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Error  to  CArcnlt  Gonrt,  Mason  Gonnty. 

Action  hj  Lena  Greer  against  E.  P.  Ar> 
rbigtOD.  Judgment  for  plaintiff,  and  defend- 
ant briiiff  error.  Beversed,  ana  new  trial 
awarded. 

John  Ia.  Whltten  and  Somervllle  &  Somer- 
vHle,  all  of  Point  Pleasant,  for 'plaintiff  in 
error.  Rankin  Wiley,  Of  Point  Pleasant,  for 
defendant  In  error. 

MILLER,  J.  In  her  declaration,  In  two 
counts,  a  wife  charges  defendant  In  the  first 
with  haling  sold  intozlcatlnff  liquors  to  her 
husband,  who,  to  tlie  knowledge  of  defendant, 
had  acqnlred  the  haUt  of  dzlnkliig  to  vness, 
beglnntiv  April  30,  1906,  and  had  contlnned 
therein  np  to  the  date  of  the  Institution  of 
her  salt,  and  by  reason  whereof  he  had  neg- 
lected hts  work,  squandered  Ids  money,  and 
whereby  she  had  been  Injured  in  bm  means 
of  sanmrt,  and  1^^  reason  whoeof  he  had 
been  discharged  from  his  employment,  and 
had  been  without  masSaymait  for  tb^  period 
of  three  months,  and  was  yet  without  em- 
ployment, and  whereby  he  was  sick  and  dis- 
ordered, and  was  unable  and  did  not  provide 
or  furnish  means  of  rapport  for  jdaJntlfl, 
and  whereby  she  was  injured  in  her  means 
of  support  SbB  alao  charges  that  by  reason 
of  anch  nnUiwfnl  acts  she  sustained  great 
bodily  pain,  anguish  and  anxiety. 

In  the  second  count  dbe  charges  defendant 
with  the  same  unlawful  acts,  and  that  they 
were  done  wHlfoUy  and  with  Intent  on  his 
part  to  injure  plaintiff  and  deprive  her  of 
her  means  of  support*  with  like  results  to 
her  and  her  husband,  and  depriving  her  of 
her  good  health  and  injuring  her  In  her  do- 
mestic relations  and  affairs  and  Inflicting 
on  her  other  wrtmga  and  injuries;  all  to  her 
damage  $5,000.00. 

Kumeroua  errors  are  assigned  in  the  peti- 
tion for  the  writ ;  but  we  will  notice  those 
only  which  seem  to  have  merit,  or  have  been 
relied  on  in  argument,  treating  the  others 
as  abandoned, 

li\  First,  it  is  insisted  that  the  court  erred, 
on  the  conduflicm  of  plaintiff's  evidence,  in 
denying  defendant's  motion  to  ezdnde  plain- 
tiff's evidence  relating  to  the  discharge  of 
John  W.  Greer  from  its  employmmt  by  the 
Baltimore  &  Ohio  Bailroad  Company.  The 
contention  is  Out  plaintiff's  action  is  based 
solely  on  the  theory  of  injury  sustained 
solely  from  the  diecharge  of  her  husband  and 
by  reason  of  sales  of  liquor  to  Urn  on  the  day 
or  the  day  preceding  such  discharge,  and 
that  there  hOag  no  evidence  of  any  sale  or 
sales  to  him  on  that  day,  the  case  must  fail. 
In  this  view  W8  think  dtfendant  Is  In  error. 
The  declaration  la  not  based  on  that  theory, 
hut  on  the  ttieory  of  a  sale  or  sales  b^^lnnlng 
April  80,  1006,  and  continuing  thereafter  up 
to  the  date  of  the  suit,  and  by  reason  of 
wUdi  i^ainttfTa  husband  ms  discharged. 
The  facts  were  not  very  well  or  very  clearly 
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developed  on  the  trial,  but  there  is  evidence 
that  defendant  made  numerous  sales  to  plain- 
tiff's hnsband  while  he  owned  the  saloon,  be- 
tween June,  1908,  and  April  28, 1909,  the  lat- 
ter being  the  date  of  the  suit,  and  the  Jury 
might  very  well  have  concluded,  as  they  like- 
ly did,  that  these  sales  contributed  to  the 
injury  of  plaintiff  In  her  means  of  sui^rt, 
provided  of  course  there  was  evidence  of 
such  loss  of  support  The  evidence  is  abun- 
dant that  plaintiff's  husband  was  in  the  haUt 
of  drinking  to  intoxication,  and  that  tills 
fact  was  known  to  defendant,  or  to  his  bar 
tenders,  one  of  than  plaintiff's  brother,  at 
the  time  sales  were  made,  which  sales  were 
unlawful,  and  may  have  contributed  to  his 
haUts  of  Inebrle^,  and  her  consequential 
loss  of  support  We  think  tiiere  vras  lUi  er- 
ror In  the  ruling  of  the  court  admitting  this 
evidence. 

[2]  Another  ptriyat  of  errw  Is  based  on  da- 
foidant's  bllla  of  exception  Nos.  4  and  B. 
These  relate  to  certain  testimony  of  plaintiff 
as  to  hex  alleged  losa  of  rapport  by  sales  of 
intoxicants  to  her  hnriMmd.  The  main  point 
against  this  evidence  la  that  the  questions 
and  answers  assumed  that  Greer's  discharge 
by  the  railroad  company  was  the  result  of 
alleged  ill^ial  sales  of  Intoxicants  to  htm  by 
defendant,  as  to  which  It  is  contended  there 
is  no  evidence.  With  reqwct  to  bill  of  ex- 
cepticm  No.  4,  the  motion,  whldi  was  ovezw 
ruled,  was  not  to  strike  out  all  the  evidence 
but  only  that  part  of  it  and  covered  by  one 
of  the  questions  and  answers  stating  that 
Greer  had  be&i  out  of  employment  nearly 
one  half  of  the  time  during  that  season.  With 
reject  to  bill  of  excepti<m  No.  S,  the  ques* 
tions  and  answers  relate  to  plaintiff's  chang- 
ed condition  of  living  after  her  husband'a 
discharge  by  the  railroad  company.  The  an- 
swers were  each  objected  to  and  none  of 
them  were  anawered  except  the  last,  namely, 
whether  prior  to  that  time  plaintiff  kept  a 
servant  ^Hie  bill  of  exception  does  not  cover 
the  answer,  nor  was  the  answer  objected  to. 
The  answer  wan,  "Yea,  str."  Thia  was  fol- 
lowed by  the  question:  "Was  the  servant 
discharged?"  Answw,  "Yes,  Blr,"<  and  "For 
what  causer  Answer,  "Because  I  did  not 
have  the  money  to  pay  her."  To  whidi  ques- 
tions and  answers  there  was  no  objection 
or  exception.  We  cannot,  titerefore,  notice. 
iSie  alleged  error.  Besides  we  see  no  error 
In  this  testinumy.  True  the  questions  and 
answers  are  based  oa  plaintUTs  tikeoiy,  that 
defendant  had  soltf  liquors  to  her  husband, 
and  that  he  had  lort  his  Job  on  the  railroad 
due  to  his  Inebriety,  and  that  plaintiff  had 
been  Injured  In  her  means  of  support,  and 
that  defendant  had  ctmtributed  thereto.  And 
we  cannot  see  that  tiUa  evidence  was  not  per* 
tlnent  to  the  questions  betoxe  the  Jury. 

[S]  The  next  point  is  covered  bill  of 
exc^ttion  No.  6,  Involviiq;  evidence  of  Horton 
Greer,  son  of  plalntifl.  This  relates  to  the 
condition  bto  flatber  was  in  at  the  railroad 
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station,  tbe  day  or  day  before  be  was  dis- 
charged. It  was  pTOTen  oot  only  by  this  wit- 
ness, but  by  defendant,  tbat  Greer  was  drunk 
ou  that  day.  Though  numerous  questions 
and  answers  are  covered  by  the  bill  of  ex- 
ceptions, only  the  last,  relating  to  the  fath^'s 
condition,  was  objected  to.  True  what  Greer's 
condition,  as  to  sobriety,  was  on  that  day, 
was  not  Tery  material  unless  defmdant  sold 
him  the  liquor,  which  we  may  say  was  not 
proven,  but  he  was  In  defendant's  ealoon  on- 
ly a  few  minutes  before  he  was  seen  at  the 
railroad  station,  and  if  by  prior  sales  which 
defendant  did  make,  he  contzibnted  to  bis 
drunken  habits,  ft  question  tor  the  Jury  on 
the  whole  erldenoe,  and  not  tor  the  conrt, 
we  do  not  Cblnk  the  eridence  wholly  Irrde* 
Tant  As  already  noted,  plalntUTs  case  did 
not  d^>end  alone  oa  tiie  cmdltiai  her  hus- 
band was  In  <m  that  day. 

[4.  e]  By  bis  bill  of  excQptlona  No.  8,  de- 
fendant complains  of  the  evidence  of  plaln- 
tifl,  admitted  over  objection,  as  to  an  alleged 
otniTersatlon  with  her  brother,  Wirt  Greer,  a 
witness  for  defendant^  as  to  which  the  latter 
bad  been  Interrogated  by  plalntUf,  on  cross- 
examination.  He  did  not  remember  the  con- 
versation. Mrs.  Greer  being  recalled  did 
recollect  It,  and  sweara,  that  her  brother  In 
a  conversation,  in  February,  year  not  desig- 
nated, but  presumably  the  February  preced- 
ing the  trial  in  October,  1909,  referring  to 
an  occasion  when  her  husband  had  been 
drunk,  and  he  had  taken  his  money  and 
watch  ote  of  him  for  safe  keeping,  told  her 
tbat  because  her  husband  was  then  In  a 
drunken  condition  they  did  not  then  sell 
him  more  than  three  drinks.  As  to  this 
matter  Greer's  testimony,  though  given  on 
cross-examination,  was  In  chief,  for  defend- 
ant had  not  examined  him  on  that  subject 
It  Is  therefore  contended  that  plaintiff's  evi- 
dence was  Improper,  not  binding  on  defend- 
ant, because  relating  to  a  conversation,  at 
wblch  he  was  not  present,  and  was  not 
proper  to  Impeach  Greer.  The  evident  pur- 
pose of  Interrogating  Greer  was  to  show 
knowledge  on  his  part,  that  plaintiffs  hus- 
band waa  In  the  habit  of  drinking  to  intox- 
ication. But  as  he  did  not  remember  the  In- 
cident, her  tratlmony,  of  course,  his  being 
OD  a  collateral  issue,  would  not  be  proper  to 
impeach  his.  But  was  her  evidence  not  prop- 
er evidence  in  chief,  as  tending  to  show 
that  defendant's  bar  tender  and  agent  had 
notice  when  selling  liquors  to  her  husband 
of  his  Intemperate  habits?  The  Incident,  if 
it  occurred  In  January  or  February,  1909, 
antedated  the  suit,  and  if  sales  were  then 
made  to  Greer,  they  were  covered  by  the  dec- 
laration, and  took  place  within  the  time  of 
defendant's  ownership  of  tbe  saloon.  On  this 
view  the  evidence  was  material  and  proper, 
for  section  21,  chapter  32,  Code,  makes  salsa 
of  Uqnor  to  persons  In  the  habit  of  drink* 
Ing  to  Intoxication,  unlawful.  If  with  knovlp 


edge,  or  reason  to  believe  snch  persons  in 
the  habit  of  drinking  to  excess.  It  was, 
therefore,  essential  to  her  success  tbat  plain- 
tiff should  show  knowledge  or  reason  for  be- 
lieving her  husband  in  the  habit  of  becoming 
Intoxicated,  Cor  by  section  26,  of  said  chap- 
ter, right  of  action  is  given  only  when  sach 
knowledge  or  reason  for  belief  is  properly 
imputable  to  the  def^dant,  and  the  evidence 
excepted  to  tended  to  show  this,  the  unlaw- 
ful sale  being  the  ground  of  the  action. 
Duckworth  t.  Stalnaker,  68  W.  Ya.  187, 
200.  68  S.  B.  860,  citing  Pennington  t.  Gll- 
laspie,  06  W.  Ya.  MS,  66  &  B.  1009;  State 
T.  Mehols,  67W.  Va.6S8,698.E.301,33 
li.  B.  A.  (K.  S.)  419,  21  Ann.  Gas.  18t;  State 
T.  Davis,  68  W.  Ya.  184,  69  a  S.  644.  We- 
think  the  evidence  was  proper. 

[I]  Aiurther  vAat  of  error  relied  <m,  re- 
lates to  the  giving  of  plaintiff's  InstmctionB 
numbered  4  and  A.  Both  InstmctionB  told 
the  Jury,  that  If  th^  ftnind  certain  facts  as- 
sumed therein,  and  tbat  plaintiff  had  been 
injured  in  her  per^OH  or  means  of  support, 
they  should  find  for  her  such  damages  as 
ttiey  might  fbid  teem  the  evidence  she  had 
sustained  by  reason  of  her  tausband's  Intox- 
ication, "and  aUo  eaemplary  tktmageM,*'  not 
exceeding  the  sum  sued  for. 

Three  points  are  made  against  these  In- 
structions :  (1)  That  both  submit  to  tbe  Jury 
the  question  of  injury  to  plaintiff's  person, 
when  there  was  no  evidence  of  such  injury ; 
(2)  that  there  was  no  evidence  of  Injury  to 
plaintiff's  means  of  support;  (3)  tbat  both 
substantially  tell  the  Jury  they  "should  also 
find  exemplary  damages."  Points  2  and  3, 
we  think,  are  well  founded.  There  is  ab- 
solutely no  evidence  of  injury  to  plaintiff's 
person.  Without  this  the  question  was  er- 
roneously submitted  to  the  Jury.  Pennington 
V.  Glllasple,  66  W.  Va.  643,  66  S.  E.  1009; 
Carpenter  v.  Hyman,  67  W.  Ya.  4,  66  S.  £■ 
1078,  20  Ann.  Cas.  1310. 

[7, 1]  Bespectlng  the  third  point  we  have 
likewise  held  that  It  is  Judicial  error  for 
the  trial  court,  under  any  circumstances,  in- 
volving our  civil  damage  act,  to  tell  the  Jury 
that  they  shall  or  that  they  should  find  ex- 
emplary damages.  The  question  of  exem- 
plary damages  is  dependent  solely  on  the  dis- 
cretion of  the  Jury,  when  actual  damages 
are  proven,  and  found  by  them,  and  the  court 
Is  not  permitted  to  control  tbat  discretion  by 
peremptory  Instmctlons.  Fink  v.  Thomas, 
66  W.  Va.  487,  60  S.  a  650,  19  Ann.  Cas. 
571;  Carpenter  v.  Hyman,  supra;  Penning- 
ton V.  Glllasple,  supra. 

It  is  argued  for  plaintiff,  on  these  two- 
p<dnt%  that  as  the  sum  found  by  the  Jury 
was  so  small,  no  damages  to  plaintiff's  per- 
son, or  exemplary  damages,  were  or  could 
have  been  included  in  the  verdict  of  the  Jury. 
This  argument  is  based  solely  on  the  size 
of  tbe  verdict  How  do  we  know  tbat  It  Is- 
not  wbiflly  made  up  of  domaces  to  pocaon,  or 
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exemplary  damages?  By  submlttlDg  these 
■questions  to  the  jury  the  court  assumed  there 
was  some  evidence  Justifying  them,  but  we 
find  none.  Besides  in  the  third  point  and 
on  the  motion  of  defendant,  oTermled,  to  set 
aside  the  verdict  for  want  of  evidence  of  in- 
jury to  her  means  of  support,  the  anfflciency 
of  the  evidence  to  support  any  verdict  Is 
dullenged. 

[9]  Another  point  is  that  defendant's  In- 
struction No.  S,  good  it  is  claimed  under  the 
rule  of  Mayer  v.  Frobe,  40  W.  Va.  248,  22 
S.  B.  68,  was  modified  and  given  by  the 
court  as  modified  over  objection.  As  pro- 
posed this  instruction  would  have  propound- 
ed to  Uie  Jury  the  proposition,  that  before 
they  could  assess  damages  against  defendant, 
Bven  if  tliey  i^uld  find  he  gave  or  sold  in- 
toxicating Uqnors  to  plalntUTs  husband,  wttlt* 
tn  one  year  next  before  suit  toooght,  they 
must  believe  firom  the  evidence  tiiat  he  sold 
such  Uqnors  to  plalnttfTs  husband  wltti  gross 
firaud,  maltc^  cvinresslon  or  wanton,  will- 
fnl,  or  reckless  conduct  w  criminal  InAffer- 
eaee  to  dvll  oblations  affecting  plainUfTs 
rights.  The  only  effect  of  the  modification 
was  to  make  the  same  rale  apply  whether 
the  sate  w&s  made  by  defendant  personally, 
or  by  his  agents  or  bar  tenders.  Otherwise, 
as  given,  it  was  the  same  as  proposed,  and 
there  was  no  error  in  this  regard,  In  the  mod- 
ification. Ilie  original,  perhaps,  implied  all 
that  the  amended  instruction  stated  In  clear- 
er terms,  but  the  Jury  might  have  misinter- 
preted it 

(10]  But  it  is  argued,  that  the  court,  In 
obedience  to  sections  4  and  6,  chapter  38, 
Acts  1907  (Code  Supp.  1909,  c  131,  SS  ^aJY, 
9aV),  after  modification  of  the  Instruction, 
should  have  given  it,  not  as  defendant's  In- 
struction, but  as  its  own,  and  have  so  stated 
to  the  Jury.  Such,  we  think,  is  the  clear 
mandate  of  that  statute,  and  the  statute 
should  have  been  respected.  But  according 
to  the  record,  while  objection  was  made  to 
the  modification,  which  we  think  was  not  er- 
ror, there  was  no  timely  objection  to  the 
reading  of  the  Instruction  as  if  propounded 
by  defendant.  By  not  so  objecting  at  the 
time,  as  we  said  In  State  v.  Clark,  64  W.  Va. 
625,  645,  63  S.  B.  402,  the  error  was  waived. 
On  another  trial  It  should  not  be  ovo'looked 
Uiat  proof  of  an  illegal  sale  of  liquor  In  the 
eye  of  tiie  law  supplies  the  necessary  Ingre* 
dlents  of  gross  fraud,  malice,  etc.,  covered 
by  this  instruction.  Pennington  t.  Oillaspie, 
Bopra. 

Lastly,  the  motion  for  a  new  trial  based 
on  want  of  soffldent  evidence  to  support  the 
verdict  As  for  errors  already  noted  there 
must  be  a  new  trial,  we  will  not  undertake  to 
comment  on  the  weight  or  sufficiency  of  the 
evidence. 

The  judgment  below  will  be  reversed  and 
the  defendant  awarded  a  new  triaL 
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(SyOabua  ly  tJto  CourtJ 
h  EQUTTT  (I  ll*)-nJUBI8DICTI0H. 

A  court  of  equity  will  not  take  cognizance 
of  a  fraud,  working  injury  as  a  mere  tort 

[Ed.  Note.— For   other  caaea,   see  Equity, 
Cent  Dig.  H  21,  23,  24;  Dec  Dig.  {  ll.*l 
2.  CONTBACTS  (ft  324*)— BbEACH  Or  COHIBACT 

— Reubot  ih  Equity. 

For  breaches  of  contract  co^zable  at 
law,  there  Is  no  jurisdiction  In  eqmty  to  give 
redress  by  way  of  compensation  or  damages, 
if  the  bill  baa  no  object  or  purpose  other  than 
recovery  of  such  compeDsatlon  or  damages. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig,  SS  1540-1567;  Dec  Dig.  {  324.*] 
8.  Equity  (S  26*)  — Jurisdiction  — Actions 

Ex  DmcTO. 

Chapter  106  of  the  Code  of  1906,  aotboris- 
tng  attachments  in  equity,  confers  upon  courts 
of  equity  no  jurisdiction  as  to  causes  of  ac- 
tion ex  delicto. 

[Ed.  Note.— For  other  cases,  see  Equity* 
Cent  Dig.  H  86,  37 ;  Dec  Dig.  8  2a*] 

4.  COBPOBATIOHS  (|  448*>— RlQHT  OF  AOTIOH 
— BbEAOH  OF  CONTEAOT  WITH  PSOMOTEB. 
A  corporation  does  not  succeed  to  the 
right  of  action  of  one  of  Its  promoters  against 
his  agent  for  breach  of  the  contract  of  agmcjr. 
antedating  the  existence  of  the  corporation  and 
complete  in  all  respects  before  the  date  of  its 
organization,  in  the  absence  of  an  express  as- 
signment thereof. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  1709, 1789-1792;  Dec  Dig. 
|44d*] 

Appeal  Circuit   Court,  Randolph 

County. 

Bin  by  the  Swarthmore  Lumber  Company 
against  J.  F.  Parks.  From  a  decree  of  dis- 
missal, plaintiff  appeals.  Affirmed. 

Taylor  &  Allen  and  W.  B.  &  E.  L.  Max- 
well, all  of  Elklns,  for  appellant  Blue  & 
Dayton,  of  Phlllppi,  and  Harding  &  Hard- 
ing, of  Blkins.  for  appellee. 

POFFENBARGER,  P.  The  bill  In  this 
cause,  dismissal  of  which  for  want  of  equity 
Is  complained  of,  proceeds  upon  two  theories 
of  right  of  recovery,  a  contractual  relation 
between  the  parties  in  connection  with  which 
the  defendant  perpetrated  a  fraud,  and  a 
fraud  on  his  part  independent  of  such  rela- 
tion, working  injury  to  the  plaintiff.  At 
the  institutlott  of  the  suit,  an  attachment, 
based  upon  fraud  Id  the  incurrence  of  the 
alleged  liability,  was  sued  out 

The  fraudulent  act  complained  of  In  the 
bill  and  set  up  In  the  affidavit  for  the  at- 
tachment was  a  misrepresentation  on  the 
part  of  the  defendant,  an  estimator  of  tim- 
ber, as  to  the  quantity  of  timber  on  a  large 
tract  of  land  of  which  the  plaintiff  became 
the  owner.  He  was  employed  to  make  the 
estimate  before  the  purchase  was  made,  but 
not  by  the  plaintiff.  It  Is  a  coriwration  or- 
ganized shortly  after  be  made  his  report 
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as  to  tlie  quantity  of  timber.  J.  Q.  Bouse,  a 
promoter  of  the  plalotiff  corporation,  pro- 
cured the  estimate  to  be  made  tn  the  month 
Bt  January,  1907.  Having  In  view  or  con- 
templation the  purchase  of  about  4,000  acres 
of  timber  land  and  a  sawmlU  and  other 
property  from  one  J.  Scott  Bell,  who  repre- 
sented the  quantity  of  timber  on  the  land 
to  be  more  than  40,000,000  feet,  Rouse, 
through  one  Capt  W.  H.  Cobb,  employed  the 
defendant  to  go  upon  the  land  and  estimate 
the  timber.  Parks  began  his  estimation 
about  January  Ist,  and  made  his  rei>ort  on 
January  8,  1907,  showing  39,000.000  feet 
of  spruce  and  hemlock,  1,000,000  feet  of  bass 
wood,  and  1,000,000  feet  of  other  kinds  of 
timber,  making  a  total  of  41/)00,000.  On 
the  faUb  of  this  report  and  Bell's  repre- 
sentation. Bouse,  on  the  12th  day  of  January, 
1907,  entered  into  a  contract  witb  for 
the  pnTcbase  of  the  proper^  at  the  price  of 
916S;S31.  By  this  contract.  Bell  bound  him- 
self to  execute  a  deed  on  F^tmary  1,  1907, 
or  Immediate  thereafter,  to  Konse,  or  some 
one  designated  by  him.  In  parsnance  there- 
ot  the  deed  was  executed  on  January  80, 
1907,  to  Albert  A.  Blakeney,  as  agent  for  the 
Swarthnum  LumbOT  Company,  the  plalntlfl 
corporation,  whldi  bad  not  yet  been  organ- 
ised or  diartered.  Rouse  represented  some 
undisclosed  assodates.  On  the  29th  day  of 
January,  1907,  the  interested  parties  held  a 
meeting,  and  they  decided  definitely  to  or- 
ganize a  corporation  to  take  over  the  prop- 
erty. Pursuant  to  this  agreemenC,  they  en- 
tered into  a  formal  one  for  Incorporation, 
on  the  20th  day  of  February,  1907,  and  the 
certificate  of  Incorporation  issued  by  the 
Secretary  of  State  bears  date  February  23, 
1007.  In  the  meantime,  the  contract  with 
Bell  was  consummated  in  the  following  man- 
ner: Rouse  had  made  a  $5,000  cash  pay- 
ment, and  on  the  30th  day  of  January,  1907, 
a  deed  In  which  Bell  Is  described  as  the 
partyof  the  first  part.  Rouse  as  the  party  of 
the  second  part,  and  the  Swarthmore  Lumber 
Company  as  the  party  of  the  third  part,  was 
executed.  It  recited  payment  by  Rouse  of 
$5,000,  and  stipulated  for  an  additional  pay- 
ment of  $79,500  by  the  party  of  the  third 
part  on  or  before  the  delivery  of  the  deed,  as 
well  as  the  execution  of  seven  notes  for  $5i,- 
000  each  and  one  for  $4,169.60,  all  to  bear 
date  January  12,  1907.  This  deed  was  ac- 
knowledged February  1,  1007,  and  on  the 
next  day  delivered  to  the  clerk  of  the  coun- 
ty court  of  the  county  for  record,  all  of 
which  Indicates  payment  of  the  purchase 
money  of  the  property  In  the  name  of  the 
Swarthmore  Lumber  Company  before  the 
date  of  its  organization. 

The  allegations  of  the  bill,  sustained  by 
proof,  show  that,  after  its  organization,  the 
plaintiff  corporation  took  charge  of  the  prop- 
erty, operated  the  min  for  a  time,  cut  and 
manufactured  some  of  the  timber,  and  as- 
certained the  edstenoe  ot  a  very  latge  short- 


age in  the  estimated  qufintltT,  about  16,000,- 
000  feet,  and  the  plainOfT  claims  to  have 
been  Injured  and  damaged  by  the  d^end- 
ant's  fiilse  representation  as  to  the  quantity 
of  timber  to  the  extent  of  $48,000,  10,000.- 
000  feet  at  the  price  of  $3  per  thousand.  In 
September,  1008,  It  sued  BeU  in  equity  in 
the  common  pleas  court  of  Brie  county.  Pa., 
to  enjoin  the  collection  of  a  balance  due  on 
the  purchase-money  notra,  amountli^  to  $89,- 
166.50,  and  for  such  other  relief  as  it  was 
entitled  to  have  upon  the  facta  and  drcum- 
stances  stated  tn  the  bUL  The  Injonctloii 
granted  thereon  was  afterwmrde  dissolved, 
and  the  suit  dismissed  In  eonseqnatoe  of  a 
settlement  of  the  matters  In  diftwence  be* 
tween  the  parties  by  an  agreraiait. 

Treating  Bell  and  Parks  ss  Sdnt  wnmg- 
doers,  the  plaintiff  claimed  the  right  to  re- 
cover from  the  latter  as  damages  said  sum 
of  $48,000.  It  also  4daime  altemaavely  right 
ot  ncovery  of  nach  sum  from  bim,  by  virtue 
of  his  contract  with  Bouae^  as  damages  for 
vlolatS<»  of  Ub  oblation  perpetration  of 
the  alleged  fraud.  A  demurrer  to  tbe  tdll 
having  been  ovwroled,  the  cause  mm  heard 
and  decided  <n  Its  merits. 

Notwithstanding  Parka  was  palA  by  Bouse 
for  the  estimate  he  made^  be  aitned  Into  an 
agreement  with  one  Mt^nlel,  who  was  in- 
terested as  agent  ot  Bell  in  Meeting  a  sale 
of  the  property,  by  which  be  was  to  receive 
$700  for  bis  assistance  in-  the  consummation 
of  the  proposed  sala  M<^Huilel  paid  bim 
$600  at  about  the  time  he  r^^orted  Ills  esti- 
mate, and  he  recovered  the  remaining  $200 
in  an  action  before  a  Justice  of  the  peace 
later.  The  bill  charges  him  with  having  ac- 
cepted this  sum  of  money  as  an  Inducement 
to  make  a  fiilse  report  or  estimate.  On 
the  contrary,  the  defendant  says  the  agree- 
ment with  McDaniel  was  made  after  his 
estimate  had  been  completed  and  reported- 
As  to  this,  there  Is  some  conflict  in  the  tes- 
timony. 

[1]  In  so  far  as  the  bill  seeks  a  decree  for 
money  for  damages  for  a  mere  wrong,  done 
to  tbe  plaintiff,  independent  of  any  relation 
of  contract,  it  states  a  cause  of  action  not 
within  the  Jurisdiction  of  a  court  of  equity. 
A  plain,  clear,  and  po^tive  dedaration  ot 
this  proposition  and  express  application  ot 
it  by  way  of  decision  is  found  in  Laldley  v. 
Laidley.  26  W.  Ya.  626.  Fraud  is  a  well- 
recognized  ground  of  equity  Jurisdiction,  and 
the  statement  of  this  principle  is  often  made 
without  limitation,  but  it  has  its  limitations 
nevertheless.  If  the  fraud  amounts  to  nothing 
more  than  a  mere  tort,  usually  expressed 
by  the  phrase^  "an  Injury  by  fraud  and  de- 
celt,"  Tnf»W"g  a  case  in  which  tbe  jreknedy 
at  law  is  complete  and  fully  adequate^  there 
is  no  ground  of  equity  jurisdiction.  It  is 
much  easier  to  state  the  few  Instances  in 
which  courts  of  equity  decline  cognizance  of 
causes  of  action  arlring  out  ot  fraud  than 
to  ennmuate  tiia.  gnat  nnmber  ot  Instanoea 
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In  which  it  does  intervene.  "A  court  of 
equity  can  ^ve  damages  In  no  case  where 
the  party  has  a  clear  remedy  at  law;  nor 
even  when  he  has  no  such  remedy,  unless, 
perhaps,  nnder  very  peculiar  drcumstancea." 
Meze  T.  Mayse,  6  Rand.  (Va.)  660.  "A  court 
of  eqnll7  will  not  entertain  a  bill  filed  for 
compensation  of  a  breach  of  a  contract,  or 
to  recover  damages  for  a  fraudulent  rep- 
resentation, unless  other  distinct  grounds  of 
equitable  Jurisdiction  are  aUeged  and  proved, 
and  such  comi)ensatIon  or  damages  are  mere- 
ly Incidental  to  such  distinct  equitable  juris- 
diction." Laldley  v.  Laidley,  cited. 

[2]  If  the  defendant  could  be  regarded  as 
standing  in  a  relation  of  contract  with  the 
plaintiff,  lack  of  general  equity  Jurisdiction 
Is  equally  obvious.  The  fraud  aU^ied 
amounted  to  no  more  than  a  breach  of  the 
contract  of  agency*  resulting  in  damage, 
making  a  cause  of  action  for  which  an  ac- 
tion at  law  is  a  remedy  just  as  efflcadous 
as  a  UU  in  equity.  "It  may  be  stated,  as  a 
geneml  proposition,  that  for  breaches  of 
contract  and  other  wrongs  and  injuries 
cognisable  at  law,  courts  of  equity  do  not 
entortain  Jurisdiction  to  give  redress  by  way 
of  compensation  or  damages,  where  these 
ctHUtltnte  the  sole  objects  of  the  blU."  2 
Story's  Eq.  Jur.  1 7M. 

In  neither  instance  Is  the  lack  of  Juris- 
diction supplied  by  the  first  paragraph  of 
section  1  of  (diapter  106  of  the  Codot  an- 
tborizinK  attachments  in  equity.  Its  terms, 
general  in  character  and  apparently  giving 
right  to  attach  In  equity  in  all  cases  and  tor 
all  sorts  of  demands,  are  to  be  taken  distrib- 
ntively.  Th^  mean  no  more  than  that  there 
may  be  an  attachmrat  in  equity  whoi  the 
cause  of  action  Is  <Hie  of  equitable  cogni- 
sance, and  at  law  when  the  action  Is  at  law. 
The  expression  of  l^slatlve  will  was  put 
In  these  ^general  terms  for  mere  brevity  and 
convenience.  Peyton  &  Oo.  v.  Cabell,  26  W. 
Ya.  640. 

[S]  The  only  exception  in  this  respect  Is 
found  In  the  last  paragraph  of  section  1  of 
chapter  106,  authorizlm:  an  attachment  In 
a  court  of  equity  for  a  debt  or  claim,  legal  or 
equitable,  whether  the  same  be  due  or  not, 
npon  any  of  the  grounds  stated.  In  this 
clause,  the  words  "debt  or  claim"  do  not  in- 
clude damages  for  a  wrong.  By  the  first 
paragraph  of  the  section,  an  attachment  is 
given  in  actions  to  recover  such  damages, 
but  the  last  paragraph,  conferring  special 
equity  Jurisdiction,  carefully  omits  claims 
arising  out  of  tort  The  first  paragraph 
enumerates  three  classes  of  actions,  those 
for  claims  or  debts  arising  out  of  contract, 
and  damages  for  wrongs.  Bnt  two  of  these 
are  enumerated  In  the  last  paragraph.  The 
omission  clearly  signifies  Intent  not  to  allow 
an  attachment  In  equity  for  causes  of  action 
ex  delicto.  In  the  absence  of  terms  expressly 
conferring  It,  such  statutes  are  interpreted 


as  not  giving  equity  Jurisdiction.  Dunlop  & 
Co.  T.  Keith,  1  Leigh  (Va.)  430, 19  Am.  Dec. 
755. 

[4]  As  between  the  defendant  and  Bouse, 
who  employed  him  to  make  the  estimate,  the 
claim  asserted  by  the  bill  might  be  regarded 
as  one  arising  out  of  contract  for  which  an 
attachment  is  authorized.  But  there  was  no 
such  relation  between  the  plaintiff  and  the 
defendant  As  between  them,  there  was  no 
employment  nor  any  contract  The  employ- 
ment was  effected  and  the  work  done  before 
the  plaintiff  came  Into  legal  existence.  That 
contract  was  completed  and  ended.  Nothing 
remained  to  Bouse  except  a  mere  right  of. 
action,  not  in  any  sense  an  Incident  or  con- 
comitant of  the  conveyance  to  the  corpora- 
tion. It  was  a  separate  and  distinct  thing 
from  whet  the  corporation  acquired  under 
the  deed  of  January  80,  1007.  Assuming  It 
to  have  been  assignable,  without  deciding  the 
question,  that  deed  did  not  operate  as  an 
assignment  thereof,  nor  Is  there  any  evidence 
of  an  assignment  In  any  other  form  or  by 
any  other  instrument  Corporations  some- 
times succeed  to  or  take  over  rights  and  con- 
tracts of  promotors,  but  strictly  and  techni- 
cally, contracts  of  promoters  are  not  the 
contracts  of  the  promoted  corporations.  The 
latter  merely  take  over  the  rights  acquired 
by  the  promotors.  Many  of  the  acts  of  the 
latter  are  thus  adopted  or  inure  to  the  bene- 
fit of  the  corporation,  bat  they  are  acquired 
only  as  incident  to  property  or  contracts  con- 
veyed, assigned,  or  made  over  to  the  corpora- 
tions. In  no  instance  are  the  acts  done  be- 
fore the  corporation  Is  organised  Qie  acts 
of  the  corporation  itself. 

Seeing  no  error  in  the  decree  conyilalned 
o(  we  affirm  it 


THOMAS  T.  STATE  BOABD  OF  HBAI/TH. 
(Supreme  Court  of  Appeals  of  West  Vlnlnia. 

Oct  7.  1:013.) 

fSyOabut  Ay  the  Court.) 

1.  Phtsioiahb  and  Subgbons  (S  3*>— Lioihs- 
INO— BioxrUTXoiv  bt  State  Boabd  or 
Health. 

Section  9,  c.  150,  Code  1906,  as  amended 
and  re-enacted  by  chapter  66,  Acts  of  1907 
(Code  Sopp.  1909,  c.  150),  vests  "the  state 
hoard  of  health  of  West  Virginia"  with  discre- 
tion to  make  reasonable  rules  and  regolations 
respecting  the  granting  of  license  to  medical 
licentiates  of  other  states  with  whose  ticenaing 
authorities  It  has  established  reciprocal  rela- 
tions, and  to  refuse  to  grant  license  to  those 
who  have  not  complied  with  such  roles  and 
regnlatlbns. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Sargeons,  Cent  Dig.  {  8 ;  Dec  Dig.  |  8.*] 

2.  PHTBICIAirs  AND  STTSaEONS  (S  8*)--Lioi;KS- 
INO  — BBOCUTXOnS    BT    STATB  BOABD  OF 

Hbauib. 

A  rale  or  regalation  which  requires  a  for- 
eign medical  licentiate  to  reside  and  practice 
his  profession  in  the  state  which  licensed  him 
for  one  year  before  making  application  for  li- 
cense in  this  state  Is  reasonabte,  and  Uie  fail- 
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ure  of  the  applicant  to  comply  with  it  will  Jus- 
tify  the  state  ttoard  of  health  ia  refusing  him  a 
license. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Sargetms,  Gent  Dig.  |  3 ;  Dec.  Dig.  {  3.*] 

8.  PHTSiciAna  and  Subobons  (S  3*)--I/icen8- 
ING  —  Rbouutions  bt  Statb  Boabd  or 
Health— CoNSTBucnoN. 

The  year's  practice  in  the  foreign  state 

mnst  be  in  compliance  with  its  laws. 
[Ed.  Note.— For  other  cases,  see  Physicians 

and  Surgeons,  Cent.  Dig.  S  3 :  Dec  Dig.  §  3.*] 

4.  PprSICIAWB  AND  SUBGEOWa  (S  3*>— LicBwe- 
INQ — ReGTJLATIONB  OF  THE  STATE  BOABD  OP 

Health— Co  NSTBucjnoN. 

The  interpretation  given  by  said  board  to 
a  rule  or  regulation  adopted  by  it  will  be  fol- 
lowed by  the  court,  unless  it  appears  to  be 
clearly  unreasonable  and  arbitrary. 

T£d.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  8  8;  Dec.  Dig.  §  3.*] 

Original  application  for  a  writ  of  manda- 
mn8  by  Claude  A.  Thomas  against  the  State 
Board  of  Health.  Mandamus  refused. 

M.  F.  StUes.  of  Cbailestoii,  and  BlcCIuer  & 
McClnor,  of  Hartlnsbuig,  for  petitioner.  A. 
A.  Lihy,  Atf7>  Cten.,  John  B.  MOTrison,  of 
SattoD«  and  J.  E.  Brown,  of  OliaTleBton,  for 
respcmdent 

WILLIAMS,  J.  Dr.  (Handfl  A.  Thomas  has 
made  original  application  to  this  court  for 
a  writ  of  mandamus  to  compel  the  state  board 
of  health  of  West  Virginia  to  lasne  him  a 
Ucraise  to  practice  medicine  In  this  state. 

Petitioner  avers  that  be  Is  a  resident  of 
the  state  of  Maryland ;  that  about  the  6th 
of  June,  1912,  he  was  graduated  from  the 
Maryland  Medical  College  of  Baltimore,  a 
reputable  medical  collie  in  good  standing 
In  Maryland  and  in  this  state;  that  after 
receiving  his  college  diploma  the  board  of 
medical  examiners  of  the  state  of  Maryland 
issued  to  him  on  the  24th  of  July,  1912,  a 
license  to  practice  medicine  and  surgery  In 
that  state,  and  that  tbereupon  he  Immediate- 
ly entered  upon,  and  has  ever  since  been  con- 
tlnnonBly  engaged  In,  the  reputable  practice 
of  medicine  in  that  state:  that  the  standard 
of  quaUflcatlon  to  practice  medldne  in  Mary- 
land ia  equivalent  to  the  standard  in  West 
Virginia,  and  that  each  of  said  states  ac- 
cords to  the  medical  licentiates  of  the  other 
like  privileges;  that  the  board  of  health  of 
West  Virginia  has  heretofore  established  and 
.maintained  reciprocal  relations  in  the  said 
matter  with  like  authorities  in  the  state 
of  Maryland,  and  has  granted  to  graduates 
of  said  Maryland  Medical  College  and  licen- 
tiates of  the  board  of  medical  examiners  of 
Maryland  licenses  to  practice  medicine  in 

this  state ;  that  on  the  day  of  July, 

1913,  he  made  proper  application  to  the 
state  board  of  health  of  West  Virginia,  on 
blank  forms  furnished  for  the  purpose  by 
said  board,  setting  forth  therein  the  fore- 
going facts,  for  license  to  practice  medicine 
In  West  ^nirgtnla,  and  accompanied  said  ap- 


plication with  the  license  issued  to  him  by 
the  board  of  medical  examiners  of  the  state 
of  Maryland,  and  with  the  affidavits  of  nine 
reputable  dtlEens  and  residents  of  Baltimore, 
Md.,  testifying  to  petitioner's  good  charac- 
ter, and  to  the  fact  that  he  had  practiced 
medicine  in  Baltimore  for  one  year  prior 
thereto,  and  also  tendered  with  bis  applica- 
tion to  pay  the  fee  required  by  section 
11,  c.  66,  Acts  1907  (Code  Supp.  1909,  c.  ISO), 
and  that  said  state  board  of  health,  at  a 
regular  session  held  in  the  city  of  Charles- 
ton on  the  4th  of  August,  1913,  refused  to 
grant  him  a  license,  which  action  petitioner 
allegM  was  unjust,  arbitrary,  and  contrary 
to  the  express  terms  of  the  statute,  and 
greatly  to  his  wrong  and  prejudice. 

[1]  On  this  petition  an  alternative  writ 
was  issued,  to  which  "the  state  board  of 
health  of  West  Virginia"  has  made  return, 
admitting  Its  refusal  to  grant  p^tioner  li- 
cense, and  assigning  a  number  of  reasons 
therefor,  only  one  of  which,  however,  we 
need  consider,  deeming  it  a  sufficient  Justifi- 
cation foT  respondents  action  In  the  pxeaa- 
Ises;  that  is,  that,  under  the  reciprocal  re- 
lation existing  between  respondrat  and  tbs 
medical  examining  board  In  the  state  of 
Maryland,  a  medical  Uoentlate  from  that 
state  is  required,  by  a  rule  or  regulation 
adopted  l^  respondoit  jwlor  to  petttioDer's 
aivllcation,  to  real^  and  practice  his  pro- 
fesslm  in  Maryland  tot  one  year  aSter  re- 
ceiving his  license  there,  and  before  malclne 
application  tor  Uceiise  hoe,  wfaldt  regula- 
tion It  ajq^ears  p^tloner  has  not  compiled 
with.  It  may  not  be  that  respondent  Is  ^ven 
an  unlimited  discretion  in  the  matter  of 
granting  or  refusing  lioenaes  to  apidicants 
therefor,  still,  In  view  of  the  very  nature 
of  its  duties  and  powers,  as  prescribed  and 
defined  by  chapter  VSO,  Code  of  West  Vir- 
ginia (1906),  It  most  necessarUy  be  vested 
with  a  very  wide  discretion,  and  especially 
so  in  the  matter  of  establishing  reciprocal 
relations  between  Itselt  and  like  bodies  in 
other  states  having  similar  powers,  and  in 
prescribing  regulations  for  the  granting  of 
licenses  to  licentiates  from  such  other  states. 
Section  3  of  said  chapter  authorises  It  to 
"make  and  adopt  all  necessary  rules,  regu- 
lations and  by-laws  not  Inconsistent  witb 
the  Constitution  and  laws  of  this  state  or  of 
the  United  States,  to  enable  it  to  perform  its 
duties  and  transact  Its  business  under  the 
provisions  of  this  chapter."  Section  9  of 
said  chapter,  as  amended  and  re-enacted  by 
chapter  60,  Acte  1907,  clearly  gives  it  power 
to  fix  the  standard  of  qualification  for  prac- 
titioners of  medicine  by  empowering  It  to 
examine  the  applicant  in  respect  thereto  be- 
fore Issuing  him  a  license,  and  by  authoriz- 
ing It  to  determine  what  medical  colleges 
are  reputeble  in  its  Judgment,  and  what  ones 
are  not  It  also  has  discretion  to  enter  Into 
redproeal  rations  with  like  boards  in  oth- 
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CF  states,  whose  standards  of  qaallflcatioQ 
are  equal  to  that  established  by  It  In  this 
state,  and  to  admit  licentiates  of  those  states 
to  practice  In  this  state,  without  snbjectlng 
them  to  an  examination,  or  to  refuse  to  en- 
ter into  audi  relation,  and  to  require  snch 
applicants  to  pass  an  examination. 

[2]  It  appears,  however,  that  such  recip- 
rocal relation  has  been  established  between 
respondent  and  the  board  of  medical  exam- 
iners in  the  state  of  Maryland.  Therefore, 
In  view  of  Its  large  discretion  In  these  mat- 
ters, respondent's  regulation  requiring  medi- 
cal licentiates  of  the  state  of  Maryland  to 
reside  and  practice  their  profession  in  that 
state  continuously  for  one  year  before  apply- 
ing for  license  in  this  state  is  a  reasonable 
one  and  wholly  within  its  discretion.  The 
board  of  medical  examiners  of  Maryland  ex- 
acts a  like  requironent  of  medical  licentiates 
from  this  state  who  make  application  to  it 
for  license  in  that  state.  It  la  a  reciprocal 
arrangement 

[I]  The  return  denies  tiiat  petitioner  re- 
sided and  practiced  in  Maiyland  for  a  year 
after  he  had  been  Ucensed  there,  and  before 
making  his  appUcation  for  license  here,  and 
avers  that  during  the  time  petitioner  claims 
to  have  redded  and  practiced  in  Baltimore, 
Md.,  he  was  residing  tn  Hartlnsburg,  W.  Va^ 
and  practidng  his  profession  in  this  state 
without  a  license  so  to  do,  which  respond- 
ent charges  to  be  dishonorable  conduct  Pe- 
titioner replied  specially  to  Oils  and  other 
charges  in  the  return,  and  a  humber  of  affl- 
davits,  pro  and  con,  were  taken  and  filed. 
But  it  is  not  necessary  to  decide  this  ques- 
tion of  fact  or  the  question  of  law  growing 
out  of  it  L  e^t  whether,  if  the  charge  Is 
true,  it  amounted  to  dishonorable  conduct, 
for  the  reason  that  petitioner  admits  the  fftct 
that  his  Maryland  license  was  not  delivered 
to  the  recording  court  in  the  city  of  Balti- 
more, where  be  claims  to  have  resided  and 
practiced,  until  In  January,  1913,  which  was 
only  seven  or  eight  months  before  he  made 
application  to  respondent  for  license.  If  he 
did,  In  fact  practice  his  profession  In  that 
state  prior  to  filing  his  license  for  recorda- 
tion, it  was  unlawful,  and  coold  not  avail 
him  anything.  Under  the  statute  of  Mary- 
land his  license  was  inoperative  until  It 
was  filed  for  recordation.  ISectlon  69,  c.  '217, 
Acts  of  Maryland  1891,  makes  it  a  misde- 
meanor for  a  physician  or  surgeon  to  at- 
tempt to  practice  his  profession  in  that  state 
without  first  having  his  license  registered, 
and  snbjects  the  violator  of  the  law  to  a  fine 
of  from  $10  to  $200  for  each  offense.  So 
solicitous  is  the  Legislature  of  that  state 
r^ardlng  the  enforcement  of  this  statute 
that  by  another  act  {section  eia,  c  612,  Acts 
1902)  it  is  made  the  duty  of  the  police  com- 
missioners in  the  dty  of  Baltimore  and  of 
the  sherifTs  of  the  various  counties  to  see 
that  all  practicing  phyBidans  in  the  state  are 


duly  registered  In  the  respectlTS  counties 

in  which  they  practice. 

[41  Respondent's  regulation  respecting  the 
granting  of  licenses  to  medical  licentiates 
from  the  state  of  Maryland  was  reasonable 
and  authorised  by  its  discretionary  powers, 
and  petitioner  had  not  compiled  with  it 

ror  this  reason,  we  refuse  the  writ 


BOWEE  V.  VIRGINIAN  BY.  CO. 
(Suj^eme  Court  of  Appeals  of  West  Vliglnia. 
Sept  30,  1818.) 

(SyUahw  &y  ih«  Court.) 
Railboads  (S  446*)— Injubt  to  tan  Stock 

— ETVIDBNCE. 

Demurrer  to  evidence  rightly  sustained. 
[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  U  1627-1641 ;  DecTbig.  |  446.*] 

Error  to  Circuit  Court  Baledgb  County. 

Action  by  R.  L.  Bower  against  the  Vir- 
ginian Railway  Company.  Demurrer  to  the 
evid^oe  sustained,  and  plalntifC  brings  error. 
AfOrmed. 

File  A  File,  of  Bed£ley,  for  plalntiLfl  In  er> 
ror.  McGlnnla  &  Hatcher,  of  Beckley,  O.  A. 
Wingfleld,  of  Norfolk,  Va.,  and  E.  W.  Knight, 
of  Charleston,  for  defendant  In  error. 

ROBINSON,  J.  Did  the  court  &rr  in  sus- 
taining defendant's  demurrer  to  the  evi- 
dence? In  other  words,  could  the  Jury  have 
found  ttom  the  evidence  that  defendant's 
servants  in  chaise  of  a  heavy  freight  train 
were  negligent  Id  running  the  train  on  plain- 
tiff's horse  so  that  the  animal  was  lost  to 
plaintiff? 

We  are  of  opinion  that  the  court's  action  is 
right.  None  of  plaintiff's  witnesses  saw  the 
train  mn  on  tbe  horse.  They  mainly  s^feak 
from  what  they  observed  as  to  the  horse's 
tracks  on  the  roadbed  of  the  railroad.  One 
of  them  was  riding  in  the  caboose  of  the 
train,  but  his  testimony  by  no  means  estab- 
lishes negligence.  The  mere  absence  of  a 
continuous  blowing  of  the  whistle,  or  the 
failure  to  stop  the  train  with  a  Jolt,  do  not 
under  the  drcumatancea  presented,  make 
n^llgence.  Plaintiff's  witnesses  do  not  show 
that  the  train  could  have  been  stopped  In 
time  to  prevent  injury.  On  the  other  hand, 
the  sole  wlbiess  for  defoidant  the  engineer, 
testifies  to  decisive  facts  wholly  uncontra- 
dicted in  the  case — that  he  used  every  rea- 
sonable precaution  to  protect  the  horse  from 
Injury,  that  he  made  every  effort  to  atop  the 
train  as  soon  as  the  horse  darted  to  the  road- 
bed from  where  It  was  grazing  fifty  feet 
away,  and  that  tbe  train  could  not  have 
been  stopped  In  a  shorter  distance  than  that 
In  which  it  was  stopped.  All  that  plaintiff's 
witnesses  say  may  be  true,  and  still  all  that 
tbe  engineer  says  as  to  the  exercise  of  doe 
care  on  his  part  and  as  to  his  Inability  to 
stop  In  a  shorter  distance  may  be  true. 
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The  testimony  simply  showing  the  distance 
the  horse  had  ran  on  the  roadbed,  as  deter- 
mined from  the  tracks  of  the  animal,  does 
not  establish  that  the  train  could  have  been 
stopped  In  that  distance.  The  Jury  could 
not  merely  Infer  that  snch  distance  was  that 
in  which  the  brakiea  on  a  heavy  freight  train 
going  down  grade  conld  be  put  on  with  prop- 
er regard  for  the  safety  of  the  train  and  the 
train  be  brought  to  a  BtandstUl.  If  the  en- 
gineer's uncontradicted  testimony  as  to  facts 
dedslre  in  the  case  were  false,  plaintiff 
should  have  produced  contradiction  thereof, 
otherwise  the  engineer's  testimony  In  sndi 
particular  can  not  be  disregarded. 

Quite  clearly.  If  the  case  had  gone  to  the 
Jury  and  a  verdict  for  plaintiff  had  been 
found,  it  would  bare  been  the  dnty  of  the 
court,  on  motion,  to  set  the  same  aside. 
Therefore,  defendanlfs  demnrrer  was  well 
token.  Dempsey  t.  Norfolk  &  Western  Ry. 
Co.,  69  W.  Va.  271,  TL  S.  B.  284,  84  L.  a  A. 
(N.  S.)  68&  The  Judgment  wlU  be  afflnned. 


LAMON  T.  GOLD  et  aLt 
(Supreme  Court  of  Appeals  of  West  VlrglDia. 
June  17,  1913.) 

(SyUabui  hv  the  Court.) 

L  JUDOMENT   (i  801*)— LlSN— BHrOBCKUKNT. 

When  a  judgment  becomes  barred  by  the 
statute  of  limitations,  it  ceases  to  be  a  Uen  on 
the  debtor's  land,  and  a  court  of  equity  will  not 
enforce  it 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Uig.  fS  13S7,  1575;  Dec.  Dig.  S  SOL*] 

2.  JttDQMEItT   (|  795*)— LiBN— CoKTimTAlfOT. 

The  lien  of  a  judgment  contiQues  so  long 
as  the  right  to  have  execution  issned  or  to 
bring  an  action  or  sc^e  facias  on  it  is  not  bar- 
red. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  gf  13S8-1394, 1397-1406;  Dea  Dig. 
i  795.*] 

3.  JtTDQUini  (S  795*)— Lun— Dbbiob'b  Dk- 

PABTUBE  FBOU  STATE— EFFECT. 

Notwithstanding  a  debtor's  departure  from 
and  residence  out  of  the  state,  after  a  judg- 
ment has  been  recovered  against  him,  may  not 
obstruct  the  creditor  in  the  enforcement  of  his 
lien.  It  wUl  suspend  the  running  of  the  statute 
and  preserve  tbe  lien  of  the  judgment 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dlg.^  1388-1394.  1397-1406;  Dec  Dig. 
i  795.*] 

(Additiorutl  ayUahus  hv  B^torial  Staff.) 

4.  Judgment    (5   801*)  —  Lien  —  Mattebs 

WHICH    "ObSTBUCT"— EnFOEOBMBNT. 

Code  1906,  c.  139.  {  11,  relating  to  limita- 
tion of  time  for  enforcement  of  judgments, 
provides  for  omission  from  computation  of  time 
for  reasons  stated  in  chapter  104,  I  18,  provid- 
ing that  "where  any  such  right  as  is  mentioned 
in  this  chapter  shall  accrne  against  a  person 
who  had  before  resided  In  this  state.  If  such 
person  shall  by  departing  without  the  same,  or 
by  absconding  or  concealing  himself,  or  by  any 
other  indirect  ways  or  means  obstruct  the 
prosecution  of  auai  right  •  •  •  the  time 
that  such  obatmcUon  may  nave  continued  shall 
not  be  computed  as  a  part  of  the  time  within 
which  the  said  right  might  or  ought  to  have 


been  prosecuted."  Held  that  as  thus  used,  th« 
word  ^'obstruct"  does  not  mean  to  prevent  alto* 
gether  hut  rather  to  Interrupt  to  Impede,  or 
embarrass  the  creditor  In  the  pursuit  of  any 
of  his  remedies. 

lEd.  Note.— For  other  caaea,  see  Judgment 
Cent  Dig.  8S  1387,  1575;  De&  Dig.  |  Sbl.* 

For  other  definitions,  see  Words  and  Phrsfr 
es,  vol.  6.  pp.  4890-4894.] 

fi.  Judgment       801*)  —  BnroBOXiaiiT  bt 

"Suit." 

The  word  'Wt,"  M  nsed  In  Ann.  Code 
1906,  c.  139,  H  10,  11.  relating  to  proceed- 
ings for  enforcement  of  judgment  liens,  means 
a  suit  in  equity. 

[Ed.  Note. — For  other  cases,  see  Judgment. 
Cent  Dig.  If  lS87i  1576;  Dec  Dig.  |  801.* 

For  other  definitions,  see  Words  and  Pbra» 
ea,  ToL  7,  pp.  6769-^778;  voL  8,  p.  7809.] 

Appeal  from  drcolt  Court.  Berkley 
County. 

Bill  by  J.  M.  Lamon  against  Robert  Gold 
and  othera.  Decree  for  plaintiff,  and  Haiia 
E.  Janney  appeals.  Affirmed. 

Faulkner,  Walker  &  Woods,  of  Martina- 
burg,  for  appellant  J.  O.  Henson,  of  Charles- 
ton, for  appellee 

WILLIAMS,  J.  This  Is  a  Judgment  credi- 
tors' suit,  and  Maria  R  Janney,  a  defendant 
and  Judgment  creditor,  has  appealed  from  a 
decree  overruling  her  exceptions  to  the  re- 
port of  a  master  commissioner,  to  whom  the 
cause  was  referred,  to  make  report  of  the 
lands  owned  by  the  Judgment  debtor  nnd  the 
liens  thereon. 

In  the  year^  1897  and  1898  a  number  of 
Judgments  were  recovered  against  Robert 
Gold  and  his  several  Indorsers  on  notes  ex- 
ecuted by  him  to  dlfTerent  persons.  Those 
Judgments  bear  dlfTerent  dates.  W.  O. 
Nlcklas,  as  administrator  of  Louisa  Martin, 
deceased,  recovered  two  Judgments  against 
sald'Oold  on  the  lltb  of  January,  1898,  for 
¥984.86  and  $492.73,  resqiectlTely.  Maria  B. 
Janney  paid  these  two  Judgments  and  took 
an  assignment  of  tiiem.  In  November,  1897, 
George  I.  Pltzer.  flret  indorser  on  a  note  held 
by  the  Citizens*  National  Bank  and  Joint 
Judgment  debtor  with  said  Gold  to  said  bank, 
harli^  paid  the  Judgment,  Instituted  a  suit 
in  chancery  against  Gold  and  others,  the 
purpose  of  which  was  to  subject  all  his  lands, 
except  his  estate  In  remainder  In  tbe  dower 
lands  of  his  mother,  to  the  payment  of  the 
liens  thereon.  In  that  suit  all  his  lands,  ex* 
cept  his  Bald  estote  in  remainder,  were  sold, 
and  tbe  proceeds  derived  therefrom  were  suf- 
ficient to  pay  only  a  portion  of  the  Hens. 
The  purposes  of  that  suit  having  been  ac- 
complished, it  was  retired  from  the  docket  by 
decree  made  on  September  80, 1898. 

J.  M.  Lamon,  Indorser  for,  and  Joint  Judg- 
ment debtor  with,  said  Gold^  having  paid  the 
Judgment  against  him  and  bis  principal  in 
fovor  of  the  Citizens'  National  Bank,  brought 
the  present  suit  on  the  3d  of  June,  1909,  the 
purpose  of  which  Is  to  subject  Gold's  undi- 
vided one-third  interest  In  remainder  In  a 
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tract  of  69  acres;  it  being  the  tract  which 
was  aBslgned  as  dower  to  bis  mother  out  of 
the  lands  of  which  his  father  had  died  seised. 

More  than,  ten  years  had  elapsed  between 
the  return  days  of  the  last  executions  Issued 
on  all  of  the  Judgments  against  said  Gold 
and  the  bringing  of  the  present  suit,  except 
the  two  Judgments  now  held  by  Maria  E. 
Janney.  Executions  were  Issued  upon  those 
two  Judgmenta  on  January  4, 1907,  and  were 
returned  not  satisfied  on  February  4,  1007, 
which  was  within  ten  years  from  the  return 
of  the  last  executions  that  had  been  issued 
thereon.  Notwithstanding  executions  bad 
not  been  Issued  on  the  prior  Judgments  for 
a  period  of  more  than  ten  years  before  the 
suit  was  brought,  the  commissioner  reported 
tbem  as  liens  snperlor  in  dignity  to  the  Uen 
of  the  Judgments  held  by  Maria  E.  Janney, 
and  she  excepted  to  the  report,  and  the  court 
overruled  her  exceptions.  Appellant's  Judg- 
ments are  subsequent  in  date,  but  she  con- 
tends that  the  prior  Judgments  have  not  been 
kept  alive  by  having  executions  issned  there- 
on within  the  time  required  by  section  10, 
c.  139,  Code  1906,  while  she  was  diligent 
and  did  keep  ber  Judgments  alive.  She  con- 
tends that  her  Judgments  are  the  only  ex- 
isting liens. 

Robert  Gold  was  a  resident  of  the  state  at 
the  time  the  Judgments  were  recovered,  but 
Bome  time  In  the  year  1899  he  left  the  state 
and  has  ever  since  continued  to  be  a  nonresi- 
dent He  was  proceeded  against,  In  this  suit, 
by  order  of  publication,  but  before  flnal  de- 
cree he  filed  his  answer,  admitting  that  the 
Judgments  reported  in  fovor  of  appellees  bad 
not  been  paid. 

Relylag  upon  Welton  v.  Boggs,  45  W.  Va. 
620,  32  S.  E.  232,  72  Am.  SL  Rep.  833,  counsel 
for  appellees  insist  that  the  statute  of  limi- 
tations is  purely  a  personal  defense  to  the 
debtor,  and  that,  so  long  as  he  Is  living,  one 
Judgment  creditor  cannot  rely  upon  it  to  de- 
feat the  lien  of  another  Judgment  creditor. 
But  counsel  for  appellant  attack  the  sound- 
ness of  ttiat  decision  and  have  presented  very 
strong  argument  in  their  brief  to  show  that  it 
is  Inequitable  and  against  the  weight  of  au- 
thoilties  upon  that  question  and  should 
tlierefore  be  overruled.  In  support  of  tbelr 
ailment  they  cite  the  following  cases,  viz.: 
Callaway  r.  Sannders,  99  Ya.  SCO,  38  S.  E. 
182 ;  McCartney  t.  Tyrer,  94  Ta-  198,  26  S. 
SL  419 ;  Monk  v.  Exposition  Corporation,  111 
Va.  121.  68  S.  E.  280;  Brandenstehi  v.  John- 
son, 140  CaL  29,  73  Pac.  744;  De  Voe  t. 
Bundle,  83  Wash.  604,  74  Pac.  886;  Boucof- 
ski  v.'Jacobsen.  86  Utah,  165,  104  Pac.  117, 
26  L.  R.  A.  (N.  S.)  898;  19  A.  &  E.  E.  L.  (2d 
EkL)  146.  But  we  do  not  think  that  a  deci- 
sion of  this  question  is  essential  to  a  detor* 
mlnatlon  of  the  case,  tor  the  reason  that  the 
suit  is  brought  to  enforce  liens  against  the 
real  estate  of  the  debtor ;  and,  if  the  court 
can  see  that  the  liens  ceased  to  exist  before 
the  bringing  of  the  suit,  it  will  not  enforce 
tbam.  TttB  court  will  not  enforce  a  iU0it 


which  it  sees  does  not  exist  Although  sec- 
tion 6,  c.  139,  Code  1906,  creating  the  Hen  of 
a  Judgment,  does  not  expressly  limit  Its  dura- 
tion, yet,  in  view  of  other  provisions  of  the 
law,  the  lira  ceases  to  exist  after  a  time,  if 
certain  requirements  for  keeping  it  alive  and 
in  existence  have  not  been  complied  with. 

[1]  The  Uen  of  a  Judgment  is  a  right  cre- 
ated by  statute,  and  the  Legislature  has  pre- 
scribed conditions  and  requirements  for  the 
preservation  of  such  right,  and  noncompli- 
ance with  those  requirements  will  operate  to 
divest  the  right  Ordinarily  limitations  re- 
late to  and  affect  the  remedy  without  de- 
stroying the  right  But  a  lien  is  a  right;  the 
enforcement  of  it  is  a  remedy.  If  time  has 
destroyed  the  Uen.  it  cannot  be  restored  by 
simple  consent;  it  must  be  done  by  some 
kind  of  legal  proceeding.  So,  while  a  barred 
Judgment  may  furnish  the  basis  of  an  action 
or  scire  facias  on  which  another  Judgment 
may  be  obtained,  if  limitation  is  not  pleaded. 
It  is  not  evidence  of  a  Uen. 

[2]  The  creditor's  right  to  the  Uen  of  his 
Judgment  Is  gone  forever  when  bis  r^fat  to 
sue  out  ececution  on  the  Judgment  or  to 
revive  it  by  sdre  fadas  Is  barred.  In  Wer- 
denbaugb.  Adm'r,  v.  Reld.  20  W.  Ta.  588,  it 
was  held  that:  "The  Uen  of  a  Judgment 
ceasM  when  the  right  to  sue  out  execution 
on  the  Judgment  or  to  revive  it  by  sdre 
facias  is  barred  by  the  statute  of  limita- 
tions." The  same  question  was  decided  in 
Shipley  t.  Pew,  23  W.  Va.  487,  and  In  Rellly 
T.  Clark,  81  W.  Va.  irra,  6  S.  B.  509.  In  the 
lattw  case  Judge  Snyder,  in  Us  opinion  at 
page  S78  of  81  W.  Va..  page  BIO  of  8  S.  B., 
says  that  It  has  hem  repeatedly  decided  and 
has  become  the  settled  law  of  this  state.  One 
who  seeks  the  enfcwoement  of  a  right  must 
certainly  satisfy  the  court  that  the  right 
exists;  and  If  his  biU  Is  brought  to  enforce 
a  Judgmmt  Uen  which  the  court  sees  does  not 
exist,  becaose  the  creditor's  right  to  sue 
out  execution  on,  or  to  revive,  his  Judgment 
by  sdre  fadas  is  barred,  it  wU  not  enforce 
it  It  does  not  foUow  that,  becanse  a  cred- 
itor obtained  a  Judgment  against  bis  debtor, 
he  may.  at  any  time  thereafter,  raforce  it  as 
a  Uen  against  his  debtor's  land.  If  it  Is 
more  tban  ten  years  old,  he  must  show  that 
he  has  kept  it  aUve.  But  plaintiff  aUeges  In 
his  bill,  and  it  Is  also  an  admitted  fact,  that 
Robert  Gold  left  the  state  in  1899  and  has 
ever  since  then  been  a  nonresident 

This  brings  us  to  a  consideration  of  the 
next  question  raised  in  the  case,  which  Is 
whether  the  debtor's  absence  from  the  state 
has  prevented  the  running  of  the  statute  of 
Umltatlons  and  has  saved  the  Hens  of  the 
Judgments.  Sections  10  and  11,  c.  139,  Code 
1906,  prescribe  limitations  upon  the  time  of 
Issuance  of  an  execution  on  a  Judgment  and 
also  upon  an  action,  suit  or  scire  facias 
brought  on  a  Judgment  within  a  period  of  ten 
years  from  its  date,  or  if  execution  issued 
within  two  years  from  the  date  of  the  Judg- 
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meat,  then  In  ten  years  from  the  retain  day  of 
the  last  exeCQtioD  which  has  not  been  return- 
ed or  which  has  been  returned  unsatisfied. 
Section  U  says  no  execution  shall  Issue,  and 
no  action,  Buli  or  scire  fadaa  shall  betnronc^t 
on  anf  Jndgment  after  the  time  prescribed  In 
section  10,  but  it  contains  the  following  pro- 
Tlslon  in  regard  to  compnting  the  time,  vis.: 
"The  period  mentioned  In  the  foorth  8ectl<m 
of  chapter  one  hundred  and  thirty-atx  of  this 
Code,  and  any  time  during  which  the  ri^t 
to  sue  out  execution  on  the  Judgment  is 
suspended  by  the  terms  thereof,  or  by  legal 
process,  shall  be  omitted  from  the  computa- 
tion; and  the  sixteenth,  seventeenth,  eight- 
eenth and  nineteenth  sections  of  chapter  one 
hundred  and  four  of  this  Code  shall  apply 
to  the  right  to  bring  such  action,  suit  or 
scire  facias,  in  like  manner  as  to  any  right, 
action,  suit  or  scire  fadas,  mentioned  In 
those  sections." 

[3]  The  terms  of  the  Judgments  In  question 
place  no  limitation  upon  the  right  to  sue  out 
execution,  and  we  hare  already  said  more 
than  ten  years  had  elapsed  between  the  issu- 
ance of  executions  on  all  of  the  Judgments, 
except  Upon  the  two  now  owned  by  appellant, 
and  the  bringing  of  this  suit  But  the  Judg- 
ment debtor  left  tbe  state  in  18d9  and  has 
ever  since  resided  elsewhere,  and  therefore 
counsel  for  appellees  Insist  that  the  debtor's 
becoming  a  nonresident  after  tbe  re'covery  of 
the  Judgments,  and  bis  continuance  as  such, 
stopped  the  running  of  tbe  statute,  not  only 
against  their  right  to  bring  an  action  or 
scire  facias  upon  the  judgment,  but  also 
against  their  right  to  sue  In  equity  for  the 
enforcement  of  their  liens.  Section  18  of 
chapter  104  is  referred  to  in  section  11,  c. 
139,  and  is  expressly  made  a  part  of  It  So 
much  of  said  last-named  section  as  relates 
to  the  question  under  consideration  reads  as 
follows:  "Where  any  such  right  as  Is  men- 
tioned in  this  chapter,  shall  accrue  against 
a  person  who.  had  before  resided  In  this  state, 
if  such  person  shall,  by  departing  without 
the  same,  or  by  abscondlDg  or  concealing 
hmiself,  or  by  any  other  Indirect  ways  or 
means,  obstruct  the  prosecution  of  such  right, 
or  if  such  right  has  been  or  shall  be  hereaft- 
er obstructed  by  war,  Insurrection  or  rebel- 
lion, tbe  time  that  such  obstruction  may  have 
continued  shall  not  be  computed  as  any  part 
of  the  time  within  which  the  said  right  might 
or  ought  to  have  been  prosecuted." 

There  Is  a  very  able  and  ingenious  argu- 
ment by  counsel  for  appellant  in  th^r  brief 
to  demonstrate  that  the  time  of  the  debtor's 
absence  from  the  state  should  not  be  omitted 
from  the  computation  of  time  unless  his  ab- 
sence actaally  preroited  the  bringing  of  the 
suit  Otherwise  they  say  the  creditor  has 
not  berai  obstructed,  and  the  statute  was  in- 
tended to  apply  only  what  there  has  been  an 
Actual  oustructlon  of  the  right  Bat  tbe 
language  of  the  statute  Is  too  plain,  it  seems 
to  us,  to  admit  of  doubt  that  the  Ijegjlslatnre 


regarded  ^iwenoe  from  the  state,  in  and  of 
itselt  snA  an  obstractlon  of  the  creditor's 
il^t  as  to  Justify  a  suspension  of  tbe.  stat- 
ute of  limitation  on  that  aoeonnt  and  did  so 
safl(>aid  It  Wliether,  in  all  cases,  absence 
from  the  state  does  operate  as  an  obstractlon 
or  not,  we  think  the  Legislature,  by  the 
clearest  intendmoit,  so  regarded  It  It  is 
put  on  the  same  footing  with  a  party's  ab- 
sconding or  concealing  lilmsel^  and  then 
follow  these  words,  "or  by  any  other  indirect 
ways  or  means,  ohstmct  tbe  iffosecntion  of 
8w3i  right"  The  words  quoted  clearly  In- 
dicate that  a  debtor's  depaxUnK  from  the 
state  suspends  the  mnnli«  of  the  statute.  It 
is  true  that  the  debtor's  absraice  did  not 
prevent  the  bringing  of  this  suit ;  he  was  pro- 
ceeded against  by  order  of  publication,  and 
that  could  have  been  done  at  any  time  after 
he  became  a  nonreddent  The  location  of  the 
land  sought  to  be  subjected  to  the  lien  con- 
ferred Jurisdiction.  But  the  statute,  b^ing 
designed  to  protect  a  right,  is  entitled  to  a 
liberal  construction;  and,  even  If  an  actual 
obstruction  were  necessary  to  give  it  applica- 
tion, the  obstruction  of  any  of  the  creditor's 
remedies  for  the  collection  of  his  debt  would 
be  sufficient 

[4]  The  word  "obstruct"  as  here  used,  does 
not  mean  to  prevent  altogether,  but  It  rather 
means  to  interrupt  to  impede,  or  embarrass 
tbe  creditor  In  the  pursuit  of  any  of  his  rem- 
edies, whether  by  execution,  action,  scire 
facias,  or  by  suit  in  equity.  So,  while  the 
creditors  were  not  prevented,  by  Gold's  ab- 
sence, from  proceeding  to  enforce  th^r  Meas 
against  his  land  or  from  having  executions  Is- 
sued on  their  Judgments,  they  were,  certain- 
ly prevented  from  bringing  an  action  on 
them  or  reviving  them  by  scire  facias ;  Juris- 
diction of  the  debtor's  person  bedng  essential 
to  those  remedies.  Hence  his  absence  from 
the  state  has  actually  prevented  the  Jai^ment 
creditors  from  pursuing  some  of  their  reme- 
dies. 

The  lien  of  a  Judgment  remains  so  long  as 
the  right  to  bring  an  action  on  It  or  revive 
it  by  scire  facias  exists.  If  the  debtor  had 
returned  to  the  state,  at  the  time  this  suit 
was  brought  we  do  not  think  the  right  of 
his  creditors  to  bring  an  action  or  scire  facias 
on  th^  respective  Judgments  and  to  exclude 
from  the  period  of  limitation  the  time  of 
his  absence  can  be  doubted.  Having  saCh 
right  their  liens  are  preserved  and  may  be 
enforced  In  this  suit  It  was  not  necessary 
to  revive  the  Judgm^ts  by  actions  or  scire 
facias  before  brli^ing  the  suit  Tbe  Dens  of 
the  Judgments  never  ceased.  Sections  10  and 
11,  c.  139,  authorize  the  bringh^  of  a  suit  to 
enforce  a  Judgment  Uen  whenever  and  as  long 
as  the  creditor  has  the  right  to  bring  an  ac- 
tion or  a  scire  fadas.  Tbe  statute  treats 
them  as  alternative  remedies;  and,  if  any 
<me  of  them  Is  saved  to  the  auditor,  all  ^re 
saved. 

[I]  The  tarm  **8aU;"  as  used  In  sections  10 
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and  11,  clearly  means  a  salt  in  ecjnity  for  tbe 
«iforcemait  of  a  Judgment  li^ 
Finding  no  error,  we  affirm  the  decree. 


McLAIN  T.  WEST  YIBGlNIA  AITTO- 
MOBILE  GO. 
(Supreme  Court  of  AppeaTi  of  West  Yirgioia. 
Sept  30.  1913.) 

fSyllahtu  hy  (he  Covrt.) 

2.  LivEBT  Stable  Keepebs  (§  7*)— Keeper  of 

GaRAQE— OaSE  of  AVTOKOBIUB—DlLtQENCE. 

Tbe  law  enjoins  on  the  keeper  of  a  garage 
for  hire  the  da^  aafti;  to  keep  an  aatomobue 
left  in  his  custody,  and  he  is  bound  to  the  ex- 
-ercise  of  reasonable  diligence  and  care  to  that 

end. 

I.Ed.  Note.— For  other  cases,  see  Liven  Statde 
Keepers,  Cent  I>ig.  |  6;  Dec  Dig.  S  7.*] 

H.  LiVBBT    STABU  KEEPEBS   (5  7*)— KZKFKB 

OF  Garage— DmiEs  ahd  Obligatioks. 
A  count  in  aasiunpsit  charging  a  garB^e 
keeper  with  the  duty  to  take  due  arid  proper 
-care  of  an  automobile  left  in  his  caetooy  and 
aafely  and  securely  to  keep,  store  and  care  for 
the  automobile  without  damage  or  injury,  does 
not  charge  a  higher  degree  of  care  than  the  law 
enjoins— resBonable  or  ordinary  care  to  protect 
from  injury. 

[Ed.  Note.— For  other  cases,  see  Utcit  Stable 
Keepers.  Cent  Dig.  |  6;  Dec. .Dig.  i  T.<] 

3.  Dauaqes  (S  169*)— Evidbncb—Pubadinob. 

A  Ennaller  amount  of  damages  or  injury 
than  that  laid  in  the  declaration  may  be  proved. 

[Ed.  Note.— For  other  cases,  see  Damages, 
■Cent  Dig.  IS  429-438,  440-444,  447,  449-453; 
Dec  Dig.  i  159.*] 

4.  LivEBT  Stabu:  Keepers  (t  7*)  —  Gabaob 
KsEPEBB—DiLiQBNCE— Customs. 

A  custom  of  garage  keepers  contrary  to  the 
implied  obligation  of  reasonable  care  for  safe 
keeping,  arising  in  favor  of  an  automobile  own- 
er by  ue  storing  of  his  car  at  a  public  garage, 
can  not  absolve  the  garage  keeper  from  observ- 
ance of  such  care. 

[Ed.  Note.— For  other  cases,  see  Livery  Stable 
Keepers,  Cent  Dig.  {6;  Dec  Dig,  |  7  *] 

5.  LivEBT  Stable  Keepebs  (S  6*)  —  Qaraob 

KeEPEBS— CUSIODT  OF  CAB. 

No  garage  keeper  in  the  ezerdse  of  rea- 
sonable care  can  release  a  car  left  in  his  cus- 
tody to  another  than  the  owner,  without  the  tat- 
ter's order,  expressed  or  reasonably  implied. 

[Ed.  Note.— For  other  cases,  see  Livery  Stable 
Keepers,  Cent  Dig.  |  ft;  Dec  Dig.  |  6.*} 

6.  Mabtbb  and  Sebvant  (I  302*)  —  Tobts  or 
Sbbv ANT— Scope  of  Ehflotubitt. 

A  garage  keeper  cannot  leave  the  garage 
solely  in  the  hands  of  a  servant  and  then  say 
that  the  letter's  negligence  in  releasing  a  car 
to  one  wltiwut  authority  from  the  owner  la  be- 
yond the  scope  of  his  employment 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  tl  121T-122L.  122B,  1229; 
Dec  Dig.  I  302.*T 

Error  to  Clrcolt  Court,  Ohio  County. 

Action  by  W.  H.  McLaln  against  the  West 
Vir^nla  Automobile  Company.  Jndgmoit  for 
plaintiff,  and  d^endant  brings  enor.  Af- 
firmed. 

James  W.  Ewing,  of  Wheeling,  for  plain- 
tiff In  error.  J.  B.  Bommervllle,  of  Wheeling, 
fcnr  defendant  in  error. 


ROBINSON,  J.  Thta  la  an  action  In  aa- 
anmpglt  1*7  tbe  owner  of  an  autcnuobUe 
against  a  garage  keeper,  tea  damages  arUh 
ing  from  failure  to  ezerdse  due  and  pnver 
cace  in  the  keeidng  ot  0ie  autmnoblle. 

PlalntUC  deUvered  Ua  automobile  to  de- 
ftiidant  for  tbe  ordinary  storage  -wbich  own- 
ers and  users  of  antomobUes  must  necessarily 
haT&  Defendant  was  to  recdlTe  from  plain- 
tiff eight  dollars  per  month  therefor.  Thus 
defendant  became  a  bailee  for  tdr^  with  the 
obligations  portalning  to  such  relation.  De- 
fendant's servant  In  charge  of  the  garage  at 
night,  i>ermltted  one,  wbo  lud  no  authority 
from  plaintiff,  to  tate  tbe  antmnoUIe  out  at 
two  <^clock  in  tbe  morning,  and,  on  the  "Jc^ 
ride^  wbidL  followed,  the  car  was  wreAed 
and  broken  to  pteoes.  FlalntifC  sought  and 
has  recovered  the  amount  that  be  necessarily 
expended  tm  tbe  rebuilding  and  repair  of  tiie 
car. 

[1]  The  law  applicable  to  the  relation  of 
the  parties  herdn  has  been  modemly  stated: 
"Tbe  liabilities  of  the  garage  keeper  depends 
upon  his  care  of  the  automobile  while  It  is 
In  his  custody.  He  Is  bonnd  to  exercise  rea- 
sonable care  and  prudence  in  keeping  the 
macliine  In  a  safe  manner,  and  must  famish 
reasonably  safe  accommodations.  Any  dam- 
age caused  to  the  machine  while  in  his  cus- 
tody, resulting  from  the  lack  of  reasonable 
diligence  and  care,  renders  tbe  garage  keeper 
liable  for  wlmterer  injuries  the  machine  may 
have  Bustalned.  Tbe  feilnre  to  exerdee  due 
care  constitutes  a  breach  of'  the  contract  of 
bailment"  Hnddy  on  Automobiles,  sec.  243. 
"The  garage  keeper  is  not  an  Insurer  of  the 
automobiles  left  In  his  charge  to  be  cared 
for,  but  he  Is  bound  to  use  reasonable  or  or- 
dinary diligence  In  their  care  and  keeping  to 
the  end  that  they  be  not  damaged  or  destroy- 
ed."  Berry  on  Automobiles,  sec.  207. 

[2]  A  demurrer  to  each  of  the  two  counts 
of  the  declaration  was  overruled.  We  are 
of  opinion  that  the  first  count  suffliciently 
states  a  cause  of  action,  and,  as  the  case  was 
tried  under  that  count  wholly,  It  Is  unnec- 
essary that  we  should  consider  the  second 
count  It  Is  true  that  the  first  count  is  not 
artfully  drawn.  It  would  have  been  well  for 
the  pleader  In  stating  the  case  to  have  ob- 
served 2  Chltty  on  Pleading  aith  Amer.  Ed.) 
341,  S42.  But  we  do  not  find  the  count  sus- 
ceptible to  the  criticism  made  that  It  charg- 
es defendant  with  a  higher  degree  of  care 
than  the  law  Implies.  In  a  practical  sense, 
tbe  count,  charging  as  it  does  defendant  witli 
the  duty  to  take  due  and  proper  care  of  the 
automobile  left  In  defendant's  custody  and 
safely  and  securely  to  keep,  store  and  care 
for  the  automobile  without  damage  or  in- 
jury, does  not  charge  a  higher  degree  of  care 
than  the  law  enjoins — reasonable  or  ordinary 
care  to  protect  from  injury. 

[J]  A  bill  of  particulars  had  been  filed.  It 
was  proper  to  permit  proof  under  it  of  the 
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cost  of  the  repairs  to  the  automobile  made 
necessary  by  defendaot's  want  of  care, 
though  the  dedaraUon  averred  that  the  au- 
tomobile was  "wholly  lost  to  plaintlfl."  A 
smaller  amount  of  damages  or  injury  than 
that  laid  In  the  dedatatlon  may  be  proved. 
1  Ghltty,  sec.  889. 

[4]  It  was  not  error  to  ezclade  defendant's 
offer  to  prove  the  custom  of  garage  keepers 
with  reference  to  the  care  of  automobiles  In 
their  custody  and  in  respect  to  the  surrender 
of  such  automobiles  to  diauffeurs  or  employ- 
ees of  the  owners.  In  this  case  the  contract 
arose  from  the  relation  of  the  parties.  There 
was  no  conflict  as  to  what  that  contract  was. 
It  was  merely  such  as  the  law  implied.  A 
custom  of  garage  keepers,  to  which  plain  tl£f 
was  no  party,  could  not  change  the  contract 
which  the  law  established  in  his  behalf. 
That  law  of  course  forbade  such  negligence 
In  the  garage  keeper  as  the  permitting  of  the 
car  to  leave  the  garage  in  the  hands  of  one 
having  no  authority  to  take  it.  Such  custom 
as  defendant  evidently  sou^t  to  prove  would 
have  been  a  direct  violation  of  the  Implied 
contract  which  called  for  reasonable  care  in 
the  safe  keeling  of  the  autonioUle.  It  Is  not 
ordinary  or  reasonable  care  for  one  chained 
with  the  safe  keeping  of  an  automobile  In  a 
garage  to  allow  it  to  go  out  on  the  road  In 
the  bands  of  a  third  party  without  the  owner's 
consent  There  may  be  a  custom  of  sur- 
rendering automoldles  at  garages  to  diauf- 
feuTB  of  the  owners,  but  the  question  of  the 
authority  of  a  chanfleor  to  take  his  employ- 
er's car  fnun  the  garage  la  another  matter. 

[1]  The  party  who  was  permitted  by  de- 
foidant  to  take  plalntUTs  car  out  had  bi  fact 
no  authority  to  do  bo.  As  to  this  point  there 
la  Indeed  no  conflict  In  the  evidmce.  But 
defendant  aought  to  excuse  Its^  by  showing 
that  the  party  had  apparent  authority  to 
run  the  car  berause  the  latter  had  instructed 
plalntlfC  In  Its  use  <Ha  several  occaslona  about 
two  months  prevloua.  The  evidence  adduced 
is  not  sufficient  to  ezciue  defendant  from  the 
want  of  reasonable  care  In  rdeasing  the  car. 
Mo  garage  keeper  in  the  exercise  of  reason- 
able care  can  let  out  cars  on  such  slight  ap- 
pearances of  author!^  as  is  diB<dosed  In  this 
case.  The  only  surrender  of  a  car  that  the 
garage  keeper  can  rightfully  make  Is  on  the 
order  of  the  owner,  expressed  or  reasonably 
Implied.  No  reasonable  implication  of  au- 
thority arose  In  this  instance.  Indeed  the 
employee  in  charge  of  the  garage  at  the  time 
virtually  admits  that  he  knew  of  the  want  of 
authority  from  plaintiff.  He  was  the  sole 
representative  of  defendant,  charged  with  re- 
sponsibility in  its  behalf.  The  court  rightly 
refused  the  Instruction  asked  for  by  defend- 
ant, tending  to  absolve  it  on  the  theory  of 
apparent  authority  In  the  party  to  whom  it 
released  plaintiff's  automobile. 

[I]  Another  instruction  sought  by  defend- 
ant and  refused  would  have  mbmltted  to  the 


Jury  the  proposition  that  defendant  was  only 
liable  for  the  negligent  acts  of  its  servants 
when  they  wa«  acting  within  the  scope  of 
their  employment  If  the  instruction  meant 
to  refer  to  the  servant  In  charge  of  the  ga- 
rage, the  refusal  was  proper;  for,  it  waa 
surely  within  the  scope  of  the  employmait  of 
that  servant  to  prevent  cars  from  leaving  the 
garage  In  the  hands  of  those  not  authorized 
to  take  them.  The  garage  keeper  can  not 
le^^ve  the  garage  solely  in  the  liands  of  a 
servant  and  then  say  that  his  negligence  in 
letting  a  car  out  Is  beyond  the  scope  of  hla 
employment  That  would  leave  the  garage 
without  anyone  to  protect  cars;  in  itself  It 
would  be  wast  of  reasonable  care.  But  if 
the  propraed  Instruction  meant  to  refer  to 
another  servant  of  defendant  who  accom- 
panied the  party  that  took  out  the  car  with- 
out authority  from  plaintiff.  Its  refusal  was 
proper  because  an  instruction  which  was  giv- 
en for  defendant  concretely  covered  the  p(dnt 
An  order  wlU  be  entered  affirmlos  the 
Judgment. 


BERNARD  GLOEKLER  CO.  v.  CARR. 

(Supreme  Court  of  Appeals  of  Wert  Virginia. 
Sept  80,  IBIS.) 

(ByUabuM  hy  iU  Vourt.) 

1.  Saxes  (|  23*)— Contract— Pboposai.  ahd 

AOOKFTANCE— BINOINQ  EFFKOT. 

An  offer  and  acceptance  for  the  sale  of 
drag  store  fivtures  were  In  the  following  form : 
"We  propose  to  furnish  and  erect  complete  in 
your  store  at  Charleston,  W.  Va„  the  following 
fixtures :  25-foot  wall  case  (McLean  style) ; 
18-foot  tincture  shelving;  11-toot  patent  medi- 
cine case;  &-foot  tobacco  case  and  humidor; 
6-foot  mirror ;  12-(oot  K  X  work  counter ;  12- 
foot  R  X  partition;  18-foot  6-inch  settee,  up- 
bolstered  in  green  leather;  7-foot  6-Inck  mirror, 
above  settee ;  14-foot  6-inch  'L'  case ;  three 
6-foot  cases;  6-foot  wrapping  counter,  glass 
front  and  sliding  door;  10-foot  laboratory 
table.  Exposed  parts  of  above  in  solid  and 
veneered  msbogany ;  all  glasa  bevel  plate  and 
all  mirrors  No.  1  grade  same,  metal  back ;  all 
cases  to  be  all  plate— plate  shelves  10-indi  mar- 
ble base;  finish— best  ouality,  hand  polisbed 
and  nibbed.  Complete  plans,  apedficationa  and 
details  to  be  submitted  and  approved  by  par- 
chaser.  Price  $2,14S.  Bernard  Gloekler  Co., 
per  Leon  Shipman.  Accepted:  Jas.  A.  Carr, 
Carr's  Drag  Store."  Edd,  In  view  of  the  evi- 
dence, tbat  the  omtract  was  mntoally  binding 
on  both  parties,  and  Carr  could  not  revoke  it. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  i§  44^8;  Dec  Dig.  |  28.*] 

2.  Sales  (8  177*)— Contract— Bbbach— What 

Constitutes. 

His  refusal  to  take  the  Sxtuies  in  confonn- 
ity  with  the  contract  was  a  breach  tbereot 

[Ed.  Note.- For  other  coses,  see  Sales;  Gait 
Dig.  S{  446-450;  Dec.  Dig.  S  177.*] 

S.  Sales  (J  28*)— Contsact— VAUDirr. 

The  contract  was  not  invalid  and  unenforce- 
able because  of  the  concluding  clause  thereof. 

[Ed.  Note.— For  other  cases,  see  Sales.  Cent. 
Dig.  11  44r48;  Dec.  Dig.  |  23.*] 
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4.  Sai^  (S  1*)  —  CoNTEACT  — DlGKmiFTIOK  — 
SUFFICIBKCT. 

The  contract  is  sofficiently  definite  In  the 

descriptioti  of  the  fixtures. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  M  1.  »-6 ;  Dec.  Dig.  S  1-*] 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  the  Bernard  Gloekler  Company 
against  James  A.  Carr,  trading,  etc.  Judg- 
xn^t  for  plaintiff,  and  defendant  brings  er- 
lor.  Affirmed. 

Goettman  A  Blecher  and  Cato  &  Bledsoe^ 
of  Charleston,  for  plaintiff  in  ^ror.  Price, 
Smith,  Spilmau  it  Clay»  of  Charleeton,  tm 
defendant  In  error. 

XiYNCH,  J.  By  an  action  of  aMunpsit 
bron^t  in  the  intermediate  conrt  of  Kana- 
wha county,  plaiDtlfl, seeks  to  recover  dam- 
ages for  the  breach  of  a  contract  between  it 
and  the  defendant  The  Jury  first  impaneled 
found  for  defendant.  On  wilt  of  error,  the 
circuit  court  set  the  verdict  aside  and  re- 
manded the  casa  On  the  second  trial  the 
Jury,  at  the  direction  of  the  court,  found  for 
I^aintiff  the  sum  of  9488.22 ;  that  being  tba 
amount  daimed  by  the  plaintiff  in  Its  bill 
of  particnUrs  and  affidavit  filed  wit^  the 
^laratlon.  The  intermediate  court  nn- 
dered  judgment  on  the  verdict,  whidi,  tm 
writ  of  error,  ttie  circuit  conrt  affirmed. 

[1-S]  The  contract,  the  breadi  of  which  is 
averred,  la  in  substance  Oiat  idalntlff  pro- 
•posed  In  writing  to  furnish  and  erect  com- 
plete In  defendant's  store  certain  fixtures, 
designating  each  item  by  name  or  number 
or  otherwise,  and  adding:  "Exposed  parts  of 
above  in  solid  and  veneered  mahogany ;  all 
glass  bevel  plate,  and  all  mirrors  No.  1  grade 
same,  metal  ba<A;  all  cases  to  be  all  plate- 
plate  shelves  10-inch  marble  base;  finish — 
best  quality,  band  polished  and  rubbed. 
Complete  plans,  specifications  and  details 
to  be  submitted  and  approved  purchaser. 
Price  $2,14&  [Signed]  Bernard  Oloekler  Co., 
per  Leon  Shlpman.  Accepted:  Jas.  A.  Carr, 
Carr's  Drug  Store." 

On  writ  of  error  here,  the  dtf endant  raises 
two  questions,  and  none  other:  Fixst  Was 
the  contract  aued  on  Intended  to  be  In  truth 
a  contract  or  merely  a  preliminary  agree- 
ment or  enter  revocable  by  tithra  party  until 
tbe  fulfillment  of  certain  conditions?  Sec- 
ond. If  intended  by  the  parties  to  be  a  bind- 
ing agreement,  is  it  sufficiently  certain  to 
afford  any  basis  of  enforcing  it?"  both  of 
wltlCh  are  in  fact  questlcms  to  be  determined 
by  the  court 

The  argument  in  support  of  the  first  prop- 
osition is  that,  until  complete  plans,  spedflca- 
tlons,  and  details  were  submitted  by  plain- 
tiff and  approved  by  defendant,  the  contract 
was  incomplete,  not  binding  on,  and  there- 
fore revocable  bft  either  of  tbem.  We  do  not 
agree  to  that  conclusion.  Nor  does  Plumbing 
Co.  V.  Carr,  54  W.  Ta.  272,  40  S.  B.  4S8,  or 
Barrett  v.  Coal  Co^  Bl  W.  Ya.  416.  41  S.  B. 


220,  90  Am.  St  Bep.  802,  dted,  support  it 
Neither  case  asserts  any  such  proposition. 
They  hold  that,  where  woric  is  to  be  done  or 
mater^  fnndahed  to  the  satisfaction  4tf 
the  owner,  the  latter  may  withhold  final 
payment  If  the  work  and  materials  are  not 
satisfactory  to  him,  provided  his  **re3ectlon 
Is  In  good  faiOi  and  not  fraudulent."  If 
fraudulent  and  not  In  good  faith,  bis  rejec- 
tion  will  not  avail  to  defeat  payment  In 
this  case  Carr  did  not  afford  plaintiff  an  op- 
portunity to  pr^ro  and  submit  plans  and 
spedfleatlons  for  his  approvaL  mthin  an 
hour  after  accepting  tbe  order,  be  arbitrarily 
sought  to  revoke  It.  assigning  as  the  on^ 
reason  that  he  had  purchased  the  same  fix- 
tures fma  anolbsr  company  at  a  matralally 
reduced  price.  Our  opinion  is  that  plaintUTs 
offer  and  defendant's  acceptance  have  all 
the  necessary  elements  of  a  contract  binding 
on  both,  notwithstanding  Uie  final  clause  pro- 
viding for  the  approval  ot  plans  and  ape(dfl- 
catlons.  These  were  not  made  a  condition 
of  the  offer  and  acceptance,  either  in  express 
terms  or  by  Imi^lcatlon.  Carr  ndthu  in 
bis  letter  addressed  to  plaintiff  the  day  aftw 
his  aoceptence  of  thi  order  nor  in  his  testi- 
mony sought  to  rely  on  the  final  clause  aa 
an  element  of  the  contract  of  pun^se.  In 
ttie  letter  the  difference  in  cost  is  urged  aa 
his  reason  fbr  the  recall  of  tiie  agreemoit 
In  his  testUncmy  he  frankly  repeats  and  &na' 
phasises  the  same  reason.  From  bis  testi- 
mony it  is  also  apparent  that  he  did  not  at- 
tach any  importance  to  the  plans  and  spedfl- 
eatlons as  an  element  of  the  contract.  On 
the  contrary,  it  is  dear  that  he  deemed  them 
only  a  detail  of  the  final  completion  of  the 
work,  tbe  performance  of  which  plaintiff  as- 
sumed the  agreement— a  conclusion  in 
accord  with  reason  and  In  harmony  with  a 
fair  Interpretation  of  tbe  agreement.  He  tes- 
tifies that  **Mr.  Shlpman  said  that  tbe  plana 
and  spedficationB  would  come  In  water  col- 
ors and  ^ow  the  store  u  It  would  appear 
as  you  would  walk  In  from  the  front,  set 
In  position ;  that  la  tbe  Idea  I  wanted  of  the 
store,  to  know  bow  It  would  look."  It  was 
"to  suit  my  taste  In  the  mattw."  Tbe  natu- 
ral and  only  reasonable  inference  from  tbla 
statement  is  that  the  plans  and  spedfleatlons 
related  only  to  tbe  manner  of  doing  the 
work;  that  la,  when  completed  the  flxtures 
should  cause  the  store  to  appear  attractive 
to  his  patrons,  and  hence  be  helpful  in  bis 
business — an  advertisement  Even  after  re- 
ceiving the  plans  and  spedfleatlons  prepared 
and  forwarded  by  plaintiff  to  defendant,  be 
admits  he  had  no  obJeetl<m  to  them,  altbougb 
he  at  once  returned  them  to  plaintiff. 

Our  Interpretation  is  sustained,  to  some 
extent,  by  SeUers  v.  Greer,  172  IlL  649,  CO  N. 
E.  246,  40  L.  B.  A  680;  Alderton  v.  Wil- 
liams, 139  BfldL  207, 102  N.  W.  768;  Koran 
Manntectnring  Co.  v.  St  lAuls  Gar  Cow,  210 
Ma  719,  109  S.  W.  47;  Hinckley  r.  Pitts- 
burgh Steel  Co.,  121  U.  S.  26S,  7  Sup.  Ct  S76. 
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80  L.  Bd.  967.  In  tbe  Sellers  Case  tbe  pro- 
posal was  that  Grew  was  to  take  all  Uie 
Oreor  pataits  and  all  special  mechlnerr  at- 
tached  to  pnncMng  machines  and  all  other 
api^nces  belon^ng  to  the  maklnf  of  splkes, 
surrender  his  stock  In  Biforris  fiellers  &  Ca, 
and  to  fnmiab  It  complete  sets  of  tonpl^ 
for  splices^  the  ccnnpaiiy  to  loan  machine  No. 
4  for  six  months  and  pay  Qteer  {1,800 -fan 
wards  a  new  machine  for  cutting  spikes, 
Greer  to  fill  all  the  present  orders  so  far  as 
the  material  on  hand  would  complete  them ; 
"this  agreement  to  be  put  in  proper  form  at 
as  early  a  date  as  possible,  pending  the  re- 
turn of  the  company's  attorney  to  draw  op 
the  necessary  reLeases,  eta"  The  conrt  said: 
"There  is  nothing  appearing  tm  the  face  of 
the  contract,  nor  is  there  anytblng  in  the 
evldaice  introduced  on-  the  bearing,"  to  scs- 
taln  the  poidtlon  that  the  proposal  was  not 
Intended  to  be  a  complete  and  binding  ocm- 
txact  "The  nmtract  is  definite  and  spedflc 
In  regard  to  what  was  to  be  done  by  each  of 
the  parties." 

Tbe  Alderton  Case  holds  that  *^  contract 
by  which  it  Is  agreed  to  change  a  heading 
mill  into  a  stave  mill  and  carry  on  Qie  busi- 
ness of  mannfactoring  stares  is  not  void 
for  indefiniteness  in  that  it  falls  to  specify 
the  kind  of  machinwy  to  be  bought  or  the 
kind  of  staTes  to  be  manutectured."  Here 
the  fixtures  sold  are  spedfled  in  detail. 

More  directly  In  point  is  the  Moran  Gas& 
The  order  proposed  by  defendant  and  acce^ 
ed  by  plaintiff  was:  "Enter  our  order  txa 
1.000  net  tons  of  bar  iron  at  91.70  per  100  lbs. 
£  0.  b.  our  works,  half  card  atra;  no  charge 
for  cutting  to  l«gth  S  feet  or  over;  cpedfl- 
catloDs  to  be  famished  -during  balance  of 
year."  The  car  company  declined  to  famish 
the  specifications,  inferentlally  becanse  the 
price  at  iron  materially  decreased  before  the 
expiration  of  the  year.  The  court  hdd  that 
"the  omtract,  in  view  of  the  evidence,  was 
mutually  Undlng  on  both  parties,  spectflcally 
stating  the  quantity,  kind,  and  price  of  the 
goods  sold,  and  the  refusal  of  the  buyer  to 
specify  and  accept  the  goods  in  conformity 
with  the  contract  was  a  breach  thereof." 

In  Hinckley  v.  Steel  Co.,  the  court  states 
the  essence  of  the  contract  in  tbe  syllabus 
to  the  effect  that  the  defendant  agreed  in 
writing  to  purchase  from  the  plaintiff  rails 
to  be  rolled  by  the  latter  "and  to  be  drilled 
as  may  be  directed"  and  to  pay  for  them  $58 
pa  ton.  He  refused  to  give  directions  for 
drilling,  and,  at  his  request,  plaintiff  delayed 
rolling  any  of  ^e  rails  until  after  the  time 
prescribed  for  their  delivery,  and  then  de- 
fendant advised  the  plaintiff  that  be  should 
decline  to  take  rails  under  the  contract  The 
court  held  the  defendant  liable  In  damages 
for  the  breach  of  the  contract  In  this  case 
it  Is  also  noted  that  defendant's  excuse  for 
not  taking  the  rails  under  the  contract  was 
that  he  had  arranged  to  purchase  tliem  at 
a  lower  price  elsewhere.  Likewise  la  Wom- , 


ble  T.  Hiekson,  01  Ark.  280,  m  S.  W.  401, 
the  plaintiff  in  error  agreed  for  a  fixed  price 
to  construct  a  house  out  of  matorlal  to  be 
furnished  by  Womble;  the  contract  ptovid- 
ing  that  "a  drawh^  and  specifications  of 
said  house  are  to  be  attached  and  become  a 
part  of  the  contract  The  court  held  that 
**tUs  was  not  a  condlllon  of  the  contract" 
and  sustained  a  judgment  for  plaintiff. 

[4]  The  argument  on  the  second  proposi- 
tion is  that  the  description  of  tbe  fixtures  is 
not  suflldently  definite  for  tbe  enfoveement 
of  tlie  contract  or  to  wamnt  recovery  for  its 
breach.  This  conclusion  also  flails  to  meet 
our  ajwrovaL  Tbe  contract  ddlnltely  states 
what  each  was  bound  to  do:  The  plaintiff 
to  furnish  certain  fixtures  fully  spadfled  and 
described,  and  tbe  defaidant  to  pay  for  tbou 
at  a  fixed  price  when  set  up  and  complete 
In  his  store.  But  It  is  said  plaintiff  snbee- 
qnenUy  specified  eadi  article  with  furOier 
detailed  descr^ition.  This  it  did  in  the  plans 
and  specifications  submitted;  but  its  act 
In  this  respect  only  made  more  definite  that 
which  before  was  already  sufBdoatly  certain 
to  create  a  binding  contract  Ite  motive,  no 
doubt  was  a  desire  to  ccmtpletely  satls:^ 
defenjtant  and  not  because  of  any  obligation 
resting  opon  it  Our  conclusion  upon  this 
feature  of  th^  contract,  ite  deflnlteness  of 
description  of  the  fixtures  sold,  accords  with 
the  views  announced  in  the  cases  cited  upon 
the  first  question  propounded  by  defendant 

We  thertiCbre  affirm  tbe  judgmoit 


WILSON  V.  JOHNSON. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Sept  30,  1913.) 

fSvUahut  hv  the  Court.) 

1.  Bbokbbs  (I  86*)— AcnoH  on  Gontbact— 

SUFFICXSffCT  OF  EVIDENCE. 

The  verdict  in  this  case  was  not  plainly 
unwarranted  by  the  evidence  considered  most 
favorably  la  support  thereof,  and  the  court 
below  erred  in  setting  it  aside  and  awarding 
defendant  a  new  trial. 

[Ed.  Note.— Fop  other  cases,  see  Brokers, 
Cent  Dig.  H  U6-120 ;  Dec  Dig.  |  86.*] 

2.  Niw  Tbiai.  (§  TO*)  — GaoTTNm— iNSDiri- 
ciENCT  OF  Evidence. 

.  Though  the  evidence  be  contradictory  the 
verdict  should  not  be  set  aside  or  interfered 
with,  if,  when  considered  most  favorably  in 
support  of  the  verdict  it  does  not  still  appear 
plainly  unwarranted  by  tbe  evidence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  81  142,  143;  Dec  Dig.  {  70.*] 

3.  Afpeai.  and  Ebbob  (S  1005*)— Gbanhno 
New  Tbiai/— .Gbound  vob  Bevebsal. 

Though  according  to  prior  decisions  of  this 
and  other  courts  It  takes  a  strwiger  case  in  an 
appellate  court  to  reverse  an  order  granting, 
than  one  refusing  a  new  trial,  nevertheless, 
that  rule  in  its  spplicatloo  most  be  properly 
confined  to  cases  where  the  evidence  is  not 
only  conflicting,  but  also  against  tbe  vrelght  of 
the  evidence,  and  the  evidence  fa  wholly  insuffi- 
cient to  support  tbe  verdict 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  8860^6,  SdlS-^BOSO; 
Dec  Dig.  I  100B.*3 
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Error  to  drenlt  Oonrt,  Gab611  Gonnty. 

AcUon  by  W.  H.  WllBon  against  J.  W. 
Johnson.  Jndgmoit  for  fbe  defendant,  and 
plaintiff  brings  error.  Beversed  and  ren- 
dered. 

Slmms,  EdsIow  &  Staker,  of  Htintlnston, 
for  plaintiff  ta  error.  WlUlamB.  Scott  & 
Ijorett*  of  Hnntlivton,  for  defendant  in  er* 
ror. 

Mim^It,  J.  On  appeal  from  the  Judg- 
ment of  a  Justice  plaintiff  obtained  a  verdict 
for  two  hundred  dollars,  claimed  to  be  due 
him  tram  defendant,  as  per  contract,  for 
procnrlng  one  Dawkins  to  sell  defendant  a 
tract  of  timber  land. 

On  motion  of  defendant  tlie  circuit  court 
set  aside  tbe  verdict  and  awarded  him  a  new 
trial,  and  plaintiff  bas  brongbt  the  case  here 
to  have  that  judgment  reviewed,  and  asks 
at  our  handa  judgment  on  the  verdict  in  his 
favor,  the  same  judgment  wlildi  he  contends 
the  court  below  should  have  pronounced. 

[1}  No  question  of  law  Is  In  controversy. 
The  simple  question  presented  is,  Does  the 
e%'ideDce  warrant  the  verdict  for  plaintiff? 
Plaintiff  proved  by  hla  own  evidence  that  a 
year  or  two  before  bis  filled  contract  with 
defendant,  he  had  negotiated  a  sale  of  tbe 
tract  in  question  to  W.  H.  Dawkins,  or  the 
W.  H.  Dawkins  Lumber  Company ;  that  aft- 
er that  nearly  every  time  be  met  defendant 
the  latter  said  something  to  blm  about  that 
land,  that  one  day  when  in  defendant's  of- 
fice he  said  to  him  "Why  not  go  and  buy  the 
timber  now,  or  the  land?  Why  not  make  the 
deal?   It  is  not  too  late;  they  have  not  cut 
the  timber;  it  is  all  there,"  and  that  defend- 
ant replied  that,  "Mr.  Dawkins  won't  talk  to 
me  about  trading  on  this  property;"  that  he 
replied  "Why  I  believe  I  could  Induce  Mr. 
Dawkins  to  sell  to  you."  Whereupon  defend- 
ant answered:  "WeU,  Mr.  Wilson,  If  you  will 
do  that,  I  wlU  pay  you  $200.00  cash."  Plain- 
tiff sweara  he  replied  to  that  proposition: 
"Understand,  If  you  will  agree  to  pay  $200.- 
00,  I  will  go  down  and  talk  to  Mr.  Dawkins 
and  I  will  try  and  Induce  him  to  trade  with 
yon,  but  I  am  not  to  make  up  any  papers; 
I  am  to  set  no  price,  because  I  am  well  ac* 
qualnted  with  Mr.  Dawkins  and  we  have  bad 
ottier  dealinga  with  him  and  I  will  try  to 
persuade  blm  to  sell  you  this  land."  Plain- 
tiff further  swears  that  a^r  making  this 
bargain  he  got  on  the  car  and  went  to  see 
Dawkins,  and  that  after  some  persuasion, 
the  latter  agreed  to  sell  the  land  to  Johnson, 
but  that  no  price  waa  mentioned;  ttiat  he 
came  ba(A  and  reported  to  defendant  what 
Dawkins  had  agreed  to  do,  and  that  be  thai 
con^dered  his  contract  fulfilled ;  that  a  short 
tune  afterwards  Johnson  and  tHiwUns  clos- 
ed a  bargain  for  the  land,  and  that  shortly 
after  that  be  demanded  of  defendant  the 
9200.00.  to  which  the  latter  replied:  "Mr. 
Dawkins  chai^^  me  so  much  for  tbe  land 
I  couldn't  afford  to  give  yon  $200.00."  He 
farther  swears  that  be  1^  Oie  matter  stand 


in  that  way  nntll  defendant  sold  the  soft  tim- 
ber to  another  company  and  he  heard  he 
had  gotten  a  big  price  for  it,  when  he  again 
demanded  bis  $200.00,  and  defendant  again 
refused  to  pay  him.  Wherefore  this  suit 

Plainttfl  Is  corroborated  by  his  witness 
Dawkins  to  the  extent  that  the  latter  swears 
that  he  Temembem  the  occadon  when  plain- 
tiff came  to  his  office  and  asked  blm  to  sell 
the  land  to  Jtihiaan.  He  did  not  rememb^ 
all  that  was  said,  thought  very  little  was 
said,  but  that  plaintlfl  told  blm  Johnson 
wanted  to  buy  the  land  and  wanted  to  know 
if  he  would  go  and  see  Johnson  and  have  & 
talk  with  him,  that  he  answered  that  he  had 
bought  the  land  for  an  Investment  and  was 
going  to  hold  it  for  a  while ;  that  he  thoni^t 
it  would  bring  him  more  money,  but  would 
sell  If  he  could  get  his  price.  As  to  the  re- 
sult of  Wilson's  visit  and  what  InBuenced 
him  to  go  and  see  Johnson  and  to  finally  sell 
him  the  land,  the  witness  swears  that  a  short 
time  after  Wllstm  <»lled  on  blm  he  went  to 
see  detfen^nt,  and  farther  testified  as  fol- 
lows: "Q.  What  caused  yon  to  go  to  see 
Mr.  Johnson?  A.  Why  I  understood  he 
wanted  to  buy  It  and  I  waa  up  here  In  Hunt- 
ington and  I  dropped  in  to  see  talm.  Q.  Ton 
understood  from  Mr.  Wilson,  or  he  told  yon 
he  wanted  to  buy  it  and  in  pursuance  of 
his  request  you  went  to  aee  Mr.  Johnson? 
Is  that  ri^t?  A.  I  suppose  that  It  was  Mr. 
Wilson's  request  Taking  the  lei^tb  of  time 
it  has  been,  I  wouldn't  be  sure.  Mr.  Wilson 
was  there  and  talked  to  me  and  I  saw  Mr. 
Johnson  afterwards.  Tbe  deal  was  made 
after  Mr.  Wilson  ynB  there^  I  know  that 
Q.  Did  Mr.  Wilson  request  you  to  go  and 
see  Mr.  Johnson?  A.  Yes,  sir,  he  asked  me 
to  go  and  see  him.  *  *  *  Qw  (By  tiie 
Court)  Had  Mr.  Johnson  before  that  been 
there  to  purchase  this  land  from  you?  A. 
I  think  at  one  time  he  asked  me  something 
about  it,  but  I  don't  remember  what  time  it 
was." 

Defendant,  who  was  hia  only  witness, 
swears,  posltiTely,  that  he  never  made  the 
alleged  contract  with  plalntUt  He  testlflea 
moreover,  that  before  Dawkins  acquired  this 
tract  he  was  about  to  buy  it  from  the  same 
persons  from  whom  Dawkins  bought  it  and 
Intimates  that  having  glvbn  plaintiff  infer* 
matlon  ol  tids  purpose,  the  latter  intercepted 
him  in  some  way  and  procured  the  owners 
to  sdl  to  Dawkins ;  that  on  the  day  Dawkins 
closed  bis  contract  he  asked  him  if  be  would 
sell  him  the  tte  stumpage,  and  that  Dawkins 
replied  be  would  not ;  tliat  a  week  or  ten  da^ 
after  that  Wilson  came  to  his  office  and  said  he 
could  buy  the  boundary  of  timbor,  tbe  tte 
stumpage ;  that  he  thought  be  could  Induce 
Dawkins  to  Bell  him  the  tte  stumpage  of  oak 
for  ties,  and  that  he  said  to  him,  ''Mr.  Wilson, 
If  you  will  induce  Mr.  Dawkins  to  sell  me  this 
boundary  of  timber,  by  the  ti^"  (at  prices 
which  he  stipulated)  "I  will  give  you  $20a00 
to  make  that  trade."  He  further  swears 
that  at  the  same  time  he  dictated  to  Us  ate- 
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nographer  a  letter  to  Wilson,  a  copy  of  wbidi 
he  prodaced,  stating  dimensions  and  prices 
to  be  paid  for  the  xiea,  and  that  the  contract 
coTered  by  this  letter  was  the  only  proposi- 
tion made  or  agreemeDt  bad  with  plalntifl 
relatlTe  to  this  timber,  and  that  plaintiff 
bad  never  complied  with  that  contract. 

Plaintiff  admits  baring  received,  auefa  a  let- 
ter from  defendant,  some  time  before  be 
made  the  contract  sued  on,  bat  says  be  paid 
no  attention  to  it;  never  presented  the  propo- 
sition to  DawUna.  He  Is  corroborated  in 
this  statement  by  Dawtdns  to  the  extent  that 
the  latter  swears,  that  be  does  not  beUeve 
Wilson  ever  proposed  buying  the  tie  stump- 
age,  and  that  be  does  not  think  he  ever  show- 
ed bim  Johnson's  letter,  that  he  does  not  re- 
member that  be  ever  saw  it  The  evidence 
ot  this  witness  also  tends  to  show  that  the 
defendant  had  attempted  once  or  twice  be* 
fore  plaintiff  claims  to  hare  made  bis  con- 
tract to  boy  from  Dawfcina,  either  the  timber 
or  tie  stnmpage,  without  snccesa 

Uie  foregoing  is  substantially  alt  the  evi- 
Aeaoa  on  the  material  facta,  and  presents 
the  question  whether  the  court  below,  within 
prescribed  rales,  was  jusUfled  in  denyii^ 
plaintiff  the  fruits  of  bis  verdict 

[1]  The  rule  of  law  governing  trial  oouitB 
in  such  cases,  aa  dedared  in  the  dedsions 
of  ttals  court  and  elsewhere,  la  ISiat  though 
the  evidence  be  contradictory  the  verdict  of 
the  Jury  should  not  be  interfered  with,  if  when 
considered  most  favorably  in  support  ot  tbe 
verdict  it  does  not  still  appear  plainly  unwar- 
ranted by  tbe  evidence.  Gwynn  v.  Schwartz, 
32  W.  Ta.  487.  9  S.  E.  880;  SUte  v.  Cooper. 
26  W.  Ya.  338.  The  reason  for  tbls  rule, 
founded  In  ancient  law,  is  that  when  tbe 
case  turns  on  tbe  weight  of  tbe  testimony, 
or  Inferences  and  deductions  from  facts  prov- 
en, the  Jury  and  not  the  court  are  exclusively 
and  uncontrollably  the  Judges.  State  v. 
Cooper,  supra ;  Mitchell  v.  United  States 
Coal  &  Coke  Co.,  67  W.  Va.  480.  68  S.  E.  366. 

This  rule  we  think  particularly  applicable 
to  the  case  here.  Tbe  question  of  tbe  con- 
tract depended  for  the  most  part  on  the  con- 
tllctlng  oral  evidence  of  the  witnesses,  with 
no  inconsiderable  corroboration  of  plaintiff 
by  bis  witness  Dawklna.  Certainly  the  trial 
court,  though  differing  from  the  Jury  in  the 
weight  and  credibility  of  the  evidence  of  the 
witnesses,  could  not  say  the  verdict  was 
plainly  not  warranted  by  the  evidence,  or 
that  manifest  injustice  had  been  done. 

[t]  But  it  Is  contended  that  as  the  court  be- 
low on  conflicting  evidence  set  aside  the  ver- 
dict, the  rule  declared  in  Miller  v.  Insurance 
Co.,  12  W.  Va.  110,  29  Am.  Rep.  452,  Reynolds 
V.  Tompkins,  23  W.  Va.  229,  and  lastly  iuVar- 
ney  &  Evans  v.  Lumber  &  Mfg.  Co.,  64  W. 
Va.  417,  63  S.  £.  203,  should  prevail,  namely, 
that  it  takes  a  stronger  case  in  an  appellate 
court  to  reverse  an  order  granting,  than  one 
refusing  a  new  trial,  and  that  as  tbe  court 


below  set  aside  the  verdict  and  awarded  a 
new  trial,  tbat  Judgment  should  not  be  dls- 
tarbed.  The  rule  Invoked  seenw  well  recog- 
nized not  only  In  our  cases  but  In  the  deci- 
sions of  many  other  states.  S  Am.  Dig;  ITU, 
and  cases  th^  collated.  But  the  rule  must 
be  properly  interpreted  and  applied.  It  may 
not  be  used  to  cow  tbe  error  of  the  trial 
court  in  abusing  its  reasonable  discretion,  la 
awarding  new  trials  by  Invading  the  prov- 
ince of  the  legal  triers  of  fact,  and  becanse 
differing  froni  them  in  the  inferences  or  con- 
clusions drawn  from  conflicting  oral  evidoice 
substitute  its  Judgm^t  for  tbat  ot  the  Jury. 
Aa  stated  In  Miller  v.  Insurance  Company, 
supra,  the  rule  is  applicaUe  where  the  evi- 
dence ia  confiioUmg  and  tbe  verdM  it  offobut 
the  weUfht  ot  tlie  evidence.  As  stated  tn  S 
Am.  Dig.  1714,  soiffa,  the  rule  Is:  "A  stronger 
case  must  be  made  to  Justify  tiie  disturbance 
of  an  order  granting  a  new  trial  for  Aun/ft* 
ciency  of  evidence  than  where  one  had  been 
refused." 

It  cannot  be  truly  aald  tbat  tbe  evidmce 
of  plaintiff  in  this  case  was  InsuDdent  to 
warrant  the  vwdlct,  or  that  it  was  so  over^ 
borne  by  tbe  evldaice  of  defendant  u  to 
evince  corruption,  partiidity  or  prejudice  on 
the  part  of  die  jury',  Justtfylng  tiie  court  be- 
low In  denying  plaintlfl  the  benefits  at  tbat 
verdict 

Our  oondufllfm  Is  to  reverse  flie  jndvnmt 
below  and  enter  Judgment  here  on  tbe  ver- 
dict for  plaintiff 


DONOHOB  V.  FREDLOCK;  Mayor,  et  aL 
(Sopieme  Goart  of  Appeals  of  West  Virginia. 

Sept  30,  1913.) 

(Ssltahut  &y  the  OowiJ 

1.  MnmciPAL  GoBPoaanoNs  (S  623*)— Abats- 

HBNT  or  NUISANCB— POWEBS. 

Under  the  proviBions  of  tbe  charter  of  a 
dty  tluit  the  council  thereof  shall  have  the  pow- 
er "to  regulate  tbe  making  of  division  fences 
and  party  walls  by  the  owners  of  adjoining  and 
adjacent  premises  and  lota;  to  prevent  injury 
or  annoyance  to  tbe  public  or  individuals  from 
anything  dangerous,  offensive  or  unwholesome; 
and  to  abate  by  summary  proceedings  whatever 
in  tbe  opinion  of  the  conndl  is  a  nnsianc^"  the 
council  may  abate  only  tbat  aa  a  nuisance 
which  is.  recognized  as  such  per  se  or  branded 
as  such  by  a  lawful  statute  or  ordinance. 

[Kd.  Note.— For  other  cases,  see  Mnnfdpai 
Corporations,  Cent  Dig.  ||1371-1S74,  1383; 
Dec.  Dig.  |  623.*] 

2.  Injunction  (|  85*)— Ptrauo  OmoEBS— 1l- 
lAOAL  RBsoLtmoH— Abaixuxnt  or  Nm- 

SANOC. 

Equity  has  jurisdiction  to  restrain  a  mu- 
nicipal corporation  from  proceeding,  under  an 
ille^  and  invalid  order  or  resoluHon,  to  re- 
move an  lUleged  mdsance,  where  private  rights 
are  encroached  upon  and  substantial  Injury  will 
ensue. 

[E^,  Note.— 'For  other  cases,  see  Injunction, 
Cent  Dig.  K  156,  156;  Dec  Dig.  {  85*} 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty. 
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BUI  tor  Thomu  Donohoe  against  A.  If. 
Fredlodc,  l£ayor,  and  otben.  Decree  for  de- 
fendants, and  pbdnttfl  appeals.  BeTersed^de- 
mnrrer  oremiled,  and  Injnnctton  and  bill 
reinstated. 

BL  D.  Talbott.  of  Blklns,  for  appellant  H. 
6.  Knmit,  of  BUlns,  for  appellees. 

LTNOH,  3,  Wittaoat  an  ordinance  of  a 
general  diaraeter  declaring  what  shall  be 
deemed  nolsances,  and  abatable  becaase  with- 
in sttdi  declaration,  and  without  an  ordi- 
nance regalating  "the  making  of  dlTlslon 
fences,**  tlie  oonncU  of  the  <d(7  of  Elklns,  as- 
suming to  act  under  the  prorislons  of  Its 
charter,  declared  a  fence  constructed  and 
maintained  by  Donohoe  on  his  lots  therein 
a  nuissnccr  and  ordered  its  abatement  by  him 
within  a  few  hours  thereafter,  and.  npon  his 
failure  to  abate  it,  directed  the  police  officers 
to  remove  It  at  his  expense.  Upon  the  bUl^ 
before  us,  Donohoe  obtained  an  Injunction 
restraining  enforcement  of  the  order.  The 
drcnlt  court  sustained  defbnctauts'  demurrer 
to  the  bill  and  dissolved  the  injunction.  This 
appeal  followed. 

The  d^endantB,  members  of  the  council 
and  Its  offlcera.  and  agents,  attempt  to  vindi- 
cate their  action  by  the  diarter  authority  of 
the  city  (section  28,  c.  81.  Acts  19U),  which 
provides  that  "ttie  council  of  said  dty  have 
the  following  general  powers,  *  *  *  to 
r^nlate  the  making  of  division  fences  and 
party  walls  1^  tiie  owners  of  adjoining  and 
adjacent  prmtfses  and  lota,  *  *  *  to  pre- 
vent Injury  or  annoyance  to  the  public  or  In- 
^vidnals  from  anytUng  dangerous,  offoistve 
or  unwholesome,  •  •  •  and  to  abate  by 
summary  proceedings  whatever  in  the  opinion 
of  the  council  is  a  nuisance."  They  act  upon 
tbe  theory  that  these  general  powers  are  ful- 
ly operative  In  the  abfieaoe  of  an  ordinance 
enacted  In  due  form  and  applicable  alike 
to  all  perstms  and  stmctores  of  the  duracter 
desolbed;  ttie  bill  alleging,  and  the  demur- 
rer admitting,  that  the  council  had  not  adopt- 
ed soch  ordinance  at  the  date  of  Its  proceed- 
ings to  abate  tiie  fence  on  his  property. 

[1  ]  The  Legislature  could,  in  Its  discretion, 
enact,  as  the  Leglalatares  of  some  states 
(Maine  and  Massachusetts  being  Instances) 
have  oiacted,  general  laws  defining  and  limit- 
ing the  character  and  hdi^t  of  division 
f^ices.  Bavlng  that  power,  it  could.  In  the 
^erdae  of  Ite  legitimate  authority,  vest  In 
any  municipality  like  power  and  authority. 
E^ven  with  snCh  a  statute,  the  l^tolatlve 
grant  to  regulate  division  fttices  does  not 
authorise  tbe  municipal  council  to  declare 
any  fence  a  nnlsance  unless  and  until  its 
pn^wr  dBcets  have,  by  a  gmeral  ordinance, 
in  fact  declared  the  nature  and  character  of 
tbe  fences  that  may  be  so  constructed.  The 
power  to  regulate  means  only  power  to  enact 
a  reasoDaUe  ordinance  for  that  purpose,  and 
thereafter  to  enforce  it  by  appropriate  pro- 
ceedings. It  does  not  vest  in  the  municipality 
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tbe  power  to  declare  the  fence  of  any  one 
dtizoi  a  nuisance  and  abate  it,  without  first 
exercising  ito  legislative  power  to  prescribe 
what  fences  may  properly  be  built  and  main- 
tained. This  tbe  council  of  Elklns  may  have 
done.  But  the  bill  chaises  fallnre  thus  to 
prescribe  any  general  rule  applicable  alike  to 
all  structures  of  this  character  prior  to  Ite  at- 
tempt to  declare  plaintiff's  fence  a  nuisance 
and  to  abate  It  as  snch  by  summary  proceed- 
ings. 

The  antbority  of  municipal  councils  in  re* 
spect  to  the  exercise  of  the  powers  conferred 
by  charter  or  the  general  statute  (chapter  47, 
Code  1906)  on  dtiai  having  been  but  recently 
discussed  In  Faricer  v.  Fairmont  (not  report- 
ed) by  Judge  BoUnson,  a  redlscusslon  could 
serve  no  useful  purpose.  That  case  is  dted 
for  the  holding  Qioints  1  and  2  of  the  sylla- 
bus) that,  under  the  provisions  of  the  Charts 
of  a  dty,  the  same  as  Gode  1906,  c.  47,  S  28, 
that  "the  council  shall  have  power  to  abate  or 
cause  to  be  abated  anything  whldi  In  the 
oplnltm  of  a  majority  of  the  whole  council 
shall  be  a  nuisance"  the  council  may  abate 
only  that  as  a  nuisance  which  la  reot^nlzed 
as  such  POT  S0  or  branded  as  sndi  by  lawful 
stetute  or  ordinance^  The  role  thus  steted. 
when  applied,  as  it  properly  may  be,  to  Uie 
facts  averred  by  the  UU  in  this  case,  renders 
certain  the  conclndon  that  the  action  of  the 
conndl  of  the  dty  of  flnUns  is  emmeous,  and 
subject  to  restnUnt  hy  the  injunctive  process 
of  a  court  of  equity  at  tiie  suit  of  the  plain- 
tiff. In  addition  to  the  authorities  dted  by 
Judge  RoblnBon,  we  dte  fha  following:  Oross- 
man  v.  Oakland,  80  Or.  478,  41  Pac.  tf,  36  I* 
B.  A.  093,  60  Am.  Bt  Bep.  832;  Walker  v. 
Jameson,  140  Ind.  fiOl,  37  M.  B.  402,  28  U  B. 
A.  679.  683,  49  Am.  St  Bep.  222;  Bt.  Louis 
V.  Heitseberg,  141  Mo.  876,  42  S.  W.  954,  89 
U  B.  A.  OSl,  64  AuL  St  Bep.  516;  McQuilUn 
on  Hun.  Ord.  |  441;  8  McQuillln  on  Mun. 
Corp.  i  901 ;  Joyce  on  Nuisances,  ||  382,  844. 

[2]  likewise^  the  third  syllabus  of  the 
Parter  Case  settles  the  question  discussed  by 
"Oie  defendanto  her^  namely,  the  existence  of 
an  adequate  remedy  at  law  by  oertlorail  It 
is  that  "equity  will  restrain  a  munic^)^  cor- 
poration from  proceeding,  under  an  Ul^l 
and  Invalid  order  or  resoluUon,  to  remove  an 
alleged  nuisance,  where  private  rights  are  nn- 
lawfoUy  encioadud  upon  and  Irreparable  in- 
jury will  ensne."  See,  aiao,  Teass  v.  St  Al- 
bans, 38  W.  Ya.  1.  17  S.  Bl  400,  19  L.  B.  A. 
802;  Bailroad  Go.  v.  Triaddphia,  08  W.  Ya. 
487,  S2  S.  B.  409;  Lnprovement  Co.  v.  Blue- 
fldd.  69W.  Ya.l,70S.a772.33L.R.  A. 
(N.  S.)  709;  Hartman  v.  Mayor,  1  Marv.  (Det) 
215,  41  Atl.  74;  Carney  v.  Barnes,  56  W.  Va. 
681.  49  8.  B.  428. 

But  defendants  Insist  that  the  bill  Is  fatel- 
ly  d^ectlve,  and  therefore  that  the  court  did 
not  err  in  sustaining  thdr  demurrer,  because 
it  fells  to  aver  Irr^rable  Injury  consequent 
npcnt  the  consummatlim  of  the  itroceedlngs  by 
abatement  They  also  likewise  contend  that 
the  bill  la  defective  because  of  tlte  fSHvn  to 
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aver  the  absence  of  an  adequate  remedy  at 
law.  While  the  usual  and  better  practice  re- 
quires these  technical  averments,  yet  to  hold 
a  bill  defective  because  of  their  omission, 
when  It  states  the  facts  from  which  the  court 
as  well  as  the  pleader  may  reasonably  con- 
clude that  Irreparable  Injury  will  probably 
ensue  unless  relief  Is  granted,  would  seem 
to  give  to  these  phrases  undue  zaerit  and  ef- 
fect At  best,  they  express  mere  conditions 
from  the  facts  averred.  They  are  Impotent 
for  any  purpose,  unless  the  facts  alleged  war- 
rant the  conclusion.  But  there  is  authority 
at  least  holding  it  unnecessary,  in  order  to 
obtain  an  Injnnctltm  to  restrain  trespass,  that 
plaintiff  should  aver  or  prove  inability  to  ob- 
tain adequate  compensation  in  damages  in  an 
action  at  law.  Manchester  v.  Manchester,  ^ 
Grat.  (Va.)  825,  828;  Anderson  v.  Harvey,  10 
Grat  (Va.)  886,  398 ;  Bakes  v.  Bnstln  Land 
MIn.  &  Mfg.  Ca,  22  S.  B.  498,  2  To.  Dec.  166^ 
158. 

The  court  Is  therefore  of  opinion  to  reverse 
the  decree,  overrule  the  demurrer,  reinstate 
the  injunction,  and  remand  the  case  for 
further  proceedings  in  accordance  with  the 
principles  herein  announced  and  otherwise 
according  to  law. 


BANK  OF  UNION  v.  BAIRD  et  al. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Sept  80,  1913.) 

(Byttahug  hy  the  Court.) 

1.  Pbtor  Case  Approved  and  Reaffibued. 

Points  1,  2,  3,  4,  6,  7,  and  S  of  the  sylla- 
bu8  iti  Bank  of  Union  v.  Loeb  Shoe  Cfo.,  76  8. 
E.  883,  approved  and  reaffirmed. 

2.  Time  (g  S*}— Pbocess— TxiOs  roB  BETUBif 
—"Month." 

Tbe  summons  of  a  justice,  issued  Angast 
24.  1901,  and  returnable  September  24,  1901.  ia 
not  Invalid  under  section  202,  c.  50.  Code  190«. 
BeinK  returnable  on  the  day  of  the  next  suc- 
ceeding "month"  corresponding  with  its  date, 
it,  by  proper  construction,  conforms  to  the  re- 
quirement of  that  section  tbat  it  shall  be  re- 
turnable not  less  than  one  month  after  its  date. 

[Ed.  Note.— For  other  cases,  see  Time,  Cent 
Dig.  §§  5-8;  Dec.  Dig.  g  5.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4574,  4575 ;  vol.  8.  p.  7724.] 

(Additional  SyUabu*  by  Editorial  Stajf.) 

3.  Gasnishicbrt  (8  191*>— Costs— Rights  ot 
Gabhishee. 

A  garnishee  may,  when  the  debtor  is  serv- 
ed with  process  or  defends  the  action,  disregard 
any  irregularity,  bnt  otherwise  be  pays  a  judg- 
ment against  bim  at  his  peril,  and  therefore  is 
allowed  to  charge  the  funds  in  bis  hands  to  the 
extent  necessary  to  test  the  validity  of  the  pro- 
ceedings. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  II  87^-370 ;  Dee.  Dig.  |  191.*] 

Poffenbarger,  P.,  and  Robinson,  J.,  dissenting. 

Error  to  Circuit  Court,  Kanawha  County. 
Action  by  the  Bank  of  Union  against  A. 
Baird,  trading,  etc.,  and  others.  Judgment 


for  defendants,  and  plaintiff  brings  error. 
Reversed  and  remanded. 

A.  U.  Frichard.  S.  S.  Green,  and  A.  P. 
Hudson,  all  of  Charleston,  for  plaintiff  in 
error.  Couch  &  Brl|^,  of  Charleston,  for 
defendants  in  wror. 

LYNCH,  J.  [1]  The  fund  involved,  the 
questions  for  determination  except  two,  and 
the  parties  Interested  save  the  defendant 
Hooton  ft  Baird  Company,  are  the  same 
fund,  questions,  and  parties  as  those  in- 
volved in  Bank  of  Union  v.  Loeb  Shoe  Co., 
76  S.  E.  883.  recently  decided  by  this  court 
In  each  case,  the  controversy  Is  between  at- 
taching creditors  of  Thomas  Watson,  an  ab- 
sconding debtor,  who  foiled  to  appear.  The 
opinion  In  tbe  Loeb  Case  so  fully  discusses 
the  legal  questions  Involved  that  repetition 
thereof  would  avail  nothing.  The  principles 
^thereby  announced,  and  sustained  by  sound 
reasoning  and  authority,  are  applicable  and 
applied  to  the  controverted  facts  of  the 
present  case. 

The  two  questions  distinguishing  this  from 
the  Loeb  Case  are:  First,  whether  the 
amount  involved  is  snffldoit  to  sustain  Juris- 
diction here  on  writ  of  error-;  and,  second, 
whether  the  second  sununons  required  by 
section  202,  c.  60,  Code,  the  first  not  having 
been  served  on  Watson,  who  did  not  appeoi', 
is  legally  sufficient  thereunder. 

[3]  The  first  was  discussed  by  Judge  Mil- 
ler in  the  Lo^  Case,  bnt  not  decided  be- 
cause not  necessary.  It  relates  to  the  inclu- 
sion of  tbe  costs  incurred  by  the  garnishee 
on  appeal  from  the  judgment  of  the  Justice 
to  the  Intermediate  court  of  Kanawha  coun- 
ty to  test  the  validity  of  ^e  attachment  pro- 
ceedings of  Baird  before  tbe  former.  The 
garnishee,  being  a  mere  stakeholder,  may, 
when  the  debtor  Is  served  with  process  to 
answer  or  is  present  defending  the  action, 
disregard  any  Irr^ularlty  in  such  proceed- 
ings. But  otherwise  be  pays  a  Judgment  or 
order  against  him  at  his  peril  To  this  end 
he  is  allowed  to  charge  the  fund  in  his  hands 
to  the  extent  reasonably  necessary  to  test 
the  validity  of  the  proceedings.  Railroad  v. 
Rogers,  52  W.  Va.  450,  44  S.  B.  300.  62  L.  R. 
A.  178;  Drake  on  Attachments,  SI  692-698; 
8  Am.  &  Eng.  Enc.  Law,  1218.  Therefore  the 
costs  incurred  by  tbe  Charleston  National 
Bank,  on  the  writ  of  error  to  the  Intermedi- 
ate court,  are  properly  payable  out  of  the 
funds  in  Its  bands.  To  this  extent  the  fund 
is  depleted  to  the  injury  of  the  Bank  of 
Union,  should  it  appear  that  the  Baird  Judg- 
ment Is  valid  and  a  binding  charge  against 
the  funds  In  controversy.  It  is  therefore 
proper  to  Include  these  costs.  Including 
them,  the  amount  in  controversy  Is  sufaclent 
to  sustain  appellate  Jurisdiction. 

[2]  As  to  the  second  question,  section  202» 
c.  60.  Gode^  ivovldes  that  whoe  tbe  flrst 
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snmmoiu  issued  by  a  justice  In  proceedings 
by  attacftment  Is  not  served  on  tbe  defend- 
ant, and  he  does  not  appear  to  answer,  there 
shall  issue  a  second  summons,  returnable 
"not  leas  than  one  or  more  than  two  months 
after  its  date."    The  summons  so  required 
and  Issued  was  dated  August  24th,  and  made 
returnable  September  24,  ^001.  The  Bank  of 
Union  contends  that  the  return  day  Is  less 
than  one  month  after  the  date  of  issuance. 
We  decline  to  give  assent  to  that  Tlew. 
The  time  Intervening  Is  one  mouth,  and  not 
less.    By  section  14,  c  13,  Code,  the  word 
"month."  when  used  in  a  statute,  means  a 
calendar  month;  tliat  is,  the  period  of  time 
intervening  between  any  date  of  one  month 
and  the  corresponding  date  In  the  next  suc- 
ceedlng  mouth,  wh^  the  latter  has  that 
number  of  days.    Or,  as  generally  stated, 
"It  means  a  month  as  dcE^^ted  In  the  cal- 
endar, without  regard  to  the  number  of  days 
it  may  contain,  and  Is  to  be  computed,  not 
by  counting  days,  but  by  looking  at  the  cal- 
endar ;  and  it  rnns  firom  a  given  day  In  one 
month  to  a  day  of  the  corespondlng  number 
In  the  next  month,  exc^  where  the  last 
month  has  not  so  many  days,  in  which  event 
It  spires  on  the  last  day  of  Oat  month." 
38  Cjc  812,  S13;  'Dal^  v.  Anderson,  7  Wyo. 
1,  48  Paa  830,  7B  Am.  St         870;  McGinn 
v.  State,  46  Neb.  427,  65  N.  W.  46,  80  L.  B. 
A  450,  60  Am.  St        617;  Trost  ft  Deposit 
Ca  v.  Buddli^^ton,  27  Fla.  218,  9  South.  246, 
12  L.  R.  A.  770;  Be  Gregg^  Estate,  213  Pa. 
260,  02  Atl.  867;  Williamson  v.  Farrow,  1 
Bailey  (S.  O.)  611.  21  Am.  Dec.  482. 

But  the  bank  plaow  stress  upon  the  word 
"after,**  as  used  in  the  section,  and  argues 
that  a  month  after  August  24th,  the  date 
of  the  summons,  woald  not  end  until  Sep- 
tember 25th.  It  is  pertlnoit  to  Inouire  what 
Is  the  date  for  the  expiration  of  the  first 
month  after  August  2411i,  in  view  of  the 
meaning  of  the  word  "month"  prescribed  by 
statute  and  as  defined  by  the  authorities 
cited.  Is  It  not  the  corresponding  date  in 
the  ensuing  September?  From  August  24th 
to  September  24th  Is  one  month,  and  the 
first  and  only  period  of  one  month  after  the 
first  date.  To  September  25th  Is  one  month 
and  one  day  after  August  24th.  The  Legis- 
lature evidently  Intended  the  calendar 
month,  after  the  date  of  the  summons,  as 
the  month  ex[drlng  on  the  corresponding 
date  In  the  next  succeeding  month.  Sec 
State  V.  Mounts,  36  W.  Va.  179,  14  S.  E  407, 
15  L.  R.  A.  243.  The  propriety  of  this  con- 
struction seems  so  obviously  manifest  that 
further  discussion  seems  unnecessary. 

We  reiterate  the  principles  announced  la 
the  Loeb  Case,  so  t&t  as  applicable,  and  ap- 
ply them  to  the  facts  here,  which,  as  stated, 
are  in  the  main  those  involved  to  the  former. 
We  hold  that  the  Bank  of  Union  attachment 
is  valid ;  that  the  Baird  attachment  is  In- 
ralid,  because  of  the  imperfect  affidavit  an 


which  it  Is  based;  that  the  amount  In  con- 
troversy exceeds  $100;  that  a  subsequent 
attaching  creditor  has  a  right  to  contest  the 
validity  of  a  prior  attachment  on  the  same 
fund;  and  that  both  summonses  issued  by 
the  Justice  In  the  Baird  attachment  proceed- 
ings, under  sectlona  26  and  20^  c.  SIK  Code, 
are  sufficient 

As  in  the  Loeb  Case,  so  In  this,  we  think 
there  Is  error  In  the  Judgment  of  the  inter- 
mediate court  of  Kana,wha  county  of  July 
21,  1010,  and  ior  which  we  reverse  It  and  re- 
mand the  case,  to  be  further  proceeded  in 
according  -  to  the  prlndplea  enunciated  In 
both  cases,  and  further  according  to  the 
rules  and  ivlnclples  <^  law  governing  the 
trial  of  like  cases. 

ROBINSON,  X  (dlBsentliitf).  The  affidavit 
for  the  Baird  attachment  is  suffldoit.  The 
Judgment  ought  to  be  affirmed. 

POFFBNBARGEB.  P.,  Joins  in  this  dis- 


GUERIN  et  aL  t.  PITTSBURG,  C,  a  ft  ST. 
L.  RT.  CO. 

(Supreme  Court  of  Appeals  of  West  Tirginla. 
Sept  80.  1913.) 

fSyHabua  ly  the  Court.) 

1.  Cabbiebs  a  303*)— Dtnr  to  Alightino 
Passenoeb. 

It  is  the  duty  of  a  railroad  company  to 
stop  its  trains  at  statfoas  a  reasonable  length 
of  time  for  its  [laseeagers  to  alight  with  safety, 
and  its  failure  to  do  bo  la  negligence. 

[EH.  Note.— For  other  cases,  aee  Carriers. 
Cent  Dig.  »  1216,  1218,  1224,  1226-123^, 
1234-1240,  1243 ;  Dec  Dig.  S  303.*] 

2.  Cabbiebs  (S  803*)— Injubt  to  Auqhtino 
Pasbemqeb. 

A  railroad  company  is  liable  to  a  passenger 
who,  without  fault  on  his  part,  is  injured,  while 
attempting  to  alight,  by  the  starting  and  sud- 
den stoppmg  of  the  train,  after  it  had  stopped 
at  his  destinatioD  to  let  off  and  take  on  pas- 
sengers, but  not  long  enough  to  give  him  a  rea- 
sonable opportunity  to  get  off. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  M  1216,  1218,  1224,  1226-1232, 
1234^1240,  1243 ;  Dec.  Dig.  f  80l»J 

3.  Appeal  ano  Kbbob  ({  1002*)— Review— 
CoNFucTXNO  Evidence. 

When  the  verdict  rests  upon  conflicting 
oral  testimony  of  expert  witnesses,  and  there 
are  no  controlling  facts  or  circumstances,  ad- 
mitted or  clearly  proven,  which  are  inconsistent 
with  the  Jury's  finding,  the  court  should  not 
disturb  it 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3035-3937;  Dec.  Dig.  f 
1002.*] 

Error  to  Circuit  Court  Brooke  Ooimty. 

Action  by  Estella  Guerln  and  Frank  L. 
Guerln,  her  husband,  against  the  Pittsburg, 
Cincinnati,  Chicago  ft  St  Louis  Railway 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.  Affirmed. 
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J.  B.  SommerrlU^  of  WbseUng^  for  plain- 
tiff in  error.  R.  L.  Bamsor,  of  Follanabee^ 
and  Jolm  J.  Gonlff,  of  WtaeeUng,  for  dedend- 
anta  in  etror. 

WILLIAMS,  J.  SateDa  Gnerln  and  Frank 
Onerln,  her  Imsband,  recovered  a  verdict  fw 
fS,000  In  a  joint  action  against  the  Plttabnrg, 
Cincinnati,  Chicago  &  St  UmSs  BaUway 
Company,  a  corporation,  for  a  personal  In- 
Jarj  anstained  by  Mrs.  Gaeiln.  aUeged  to 
have  been  caused  by  defendant's  n^llgence. 
Tb9  court  refused  to  set  aside  the  verdict 
and  grant  It  a  new  trial  on  defendant's  mo- 
tion, and  entered  Judgment  on  the  verdict, 
and  defeudant  obtained  this  writ  of  error. 

The  principal  question  presented  la,  Does 
the  evidence  support  the  verdict  of  the  Juej? 
Having  purchased  their  tickets,  plaintiffs, 
with  their  three  little  children,  aged  about 
one,  four,  and  five  years,  respectively,  board- 
ed defendant's  train  at  Pittsburg  to  go  to 
Follansbea  They  were  riding  In  the  rear 
coach  of  a  train  composed  of  five  day  coaches 
and  a  baggage  car.  They  were  seated  on  op- 
posite Bides  of  the  aisle,  near  the  front  end 
of  the  coach,  and  when  the  train  stopped 
at  Follansbee  Mr.  Querin  took  the  baggage 
and  the  oldest  child  and  got  off,  and  Mrs. 
Gnerln  was  following  him,  carrying  the 
youngest  child  In  her  arms  and  leading  the 
other.  Just  as  she  had  gotten  out  onto  the 
platform  of  the  coach  and  was  about  to 
start  down  the  uteps  the  train  began  to  pull 
out.  The  brakeman,  who  was  between  the 
third  and  fourth  cars,  says  he  had  gotten 
onto  the  step  and  looked  back,  saw  Mrs. 
Guerln's  position,  and  called  to  her  to  "wait 
a  minute,"  and  immediately  ran  into  the 
coach  and  put  on  the  brakes  and  stopped  the 
train  suddenly,  which  threw  her  against  the 
railing  of  the  platform  with  such  force,  she 
says,  as  to  bruise  and  injure  her  internally. 
The  train  had  moved  about  the  distance  of 
half  a  car  length,  and  was  going  at  the  rate 
of  about  two  miles  per  hour  when  It  was 
stopped.  This  occurred  at  9:35  p.  m.  on  the 
24th  December,  1908.  It  was  therefore  dark. 
There  1b  evidence  that  the  coach  on  which 
plaintiffs  were  riding  was  crowded  with  pas- 
sengers, and  that  Mrs.  Querin  was  exercising 
reasonable  care  and  diligence  to  alight  from 
It  when  she  was  hurt  She  had  a  child  In 
her  arms  and  was  leading  another  1^  the 
hand,  and  was  tlierefore  necessarily  hinder- 
ed in  her  progress. 

[1,2]  It  was  clearly  the  daty  of  defend* 
ant  to  stop  its  train  a  reasonable  length  of 
time  to  allow  all  its  passengers  for  Follans- 
bee to  alight  in  safety.  If,  cm  account  of  the 
large  number  of  passragers,  it  was  neces- 
sary to  make  a  longer  atop  than  usual,  it 
was  its  duty  to  do  BO.  4  SlUott  on  Rail- 
roads, I  1628.  The  nnctmtradicted  evidence 
IS  that  Mrs.  Gnerln  had  gotten  out  of  the 
coach  onto  the  platform,  whHe  the  train  was 
standing,  and  was  In  Uie  act  of  starting 


down  the  rtqiB  when  Hie  train  atartsd,  and 
while  she  was  In  that  poottton  1ib»  brakonan 
caoaed  the  tiaiB  to  be  gkamfei,  after  it  had 
moved  about  half  a  car  tensth,  so  Baddeuly 
aa  to  Jerk  her  agalnat  the  ralUnc.  TUs  was 
negUgenceu  Z>at7  t.  a  *  O.  By.  Co,  70  W. 
Ta.  14,  78  &  B.  881;  4  SUlott  on  Ballioads, 
8  1627,  and  cases  cited  In  note  m  ' 

[I]  It  is  also  Insisted  that  the  vvrdlct  Is 
exceaslTe.  It  appears  that  the  railing  of 
tlie  car  came  In  violoit  contact  with  Mrs. 
Gaerlu*»  body  on  her  right  side  Just  above, 
and  a  Uttle  In  front  of,  the  pdvic  bone.  She 
Immediate  went  to  the  home  of  hw  mother 
about  two  squares  from  the  station,  and 
had  arnica  and  wltch-hasel  applied  to  the 
bruised  parts.  On  the  next  day,  wbidi  was 
Christmas,  she  and  her  husband  went  by 
street  car  to  Toronto,  Ohio,  to  visit  at  the 
home  of  Mr.  Guerln's  father,  and  remained 
there  two  days  and  nights.  They  then  re- 
turned to  Follansbee  and  remained  there  the 
night  of  the  27th.  and  on  the  next  day  w^t 
to  Pittsburg.  On  the  8d  of  January  follow- 
lag  she  called  in  Dr.  Henderson,  her  fomily 
physician  at  McKeesport,  Pa.,  who  gave  ba 
some  medicine.  He  was  called  to  see  hec 
again  between  the  6th  and  10th  of  April 
following.  At  that  time  Dr.  McCurdy  was 
also  called  In,  and  he  examined  her,  but  gave 
her  no  treatment  She  was  side  abed  for 
two  weeks  In  August  following,  and  was 
treated  every  day  by  Dr.  Henderson.  She 
then  went  to  the  home  of  her  mother  in 
Follansbee,  and  remained  there  two  or  tfiree 
months,  during  which  time,  she  says,  she 
was  not  treated  by  any  physician,  but  was 
ailing  all  the  tim&  And  In  Febroary,  1910, 
she'  was  taken  to  the  hoisiltal  In  Pittsburg 
and  underwent  an  operation.  Dr.  Dixon, 
who  performed  the  operation,  says  he  found 
a  tumor  on  the  right  ovary,  which  was  ad- 
hered to  the  appendix,  also  a  degeneration, 
in  the  early  stage,  of  the  left  ovary,  and  that 
the  uterus  was  tomed  down  at  right  angles 
toward  the  right  ovary.  He  says  he  found 
It  necessary  to  remove  the  ovaries,  and  did 
80,  and  also  sewed  up  a  laceration  which  he 
found  In  the  perineum.  The  testimony  con- 
flicts as  to  whether  these  aerloua  troubles 
were  the  direct  result  of  the  hurt  she  re- 
ceived on  the  24th  Decembo*,  1908,  at  were 
due  to  childbirth.  Mrs.  Qowln  testifies 
that  prior  to  the  accident,  she  was  a  per- 
fectiy  strong  and  healthy  woman,  and  that 
shortly  thereafter  she  began  to  have  pains  In 
the  region  of  the  right  ovary,  irtiltih  continued 
to  grow  more  seme  nntll  tiie  tveratioa  was 
performed.  Dr.  Dixmi,  who  u^teara  to  be  a 
sklllfnl  surgeon,  testified,  in  answer  to  an  by^ 
pothetical  anestlon  based  upon  the  facts 
and  drcnmstanoeai  testlfled  to  by  plalnUlTs 
witnesses,  that  her  injury  was  the  direct  re- 
sult of  the  hurt  wlOxSi  die  reeetvad  when 
alighting  from  the  train,  la  view  ot  Oie 
nature  of  ber  Injury,  it  hdng  altogether  in- 
ternal, the  o^nlons  of  skUlfol  i^slciana 
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and  eaqpBonfl  were  the  beet  proof  of  whldi 
the  nature  of  the  case  was  soaceptible.  And 
tba  opinion  eridence  of  Dr.  Dixon  la  Boffl- 
dent  to  sapport  the  Terdict  True  be  la 
oontxadlcted  by  the  o^nitniB  of  other  ezpote, 
bnt  U  W88  the  ^vrlnoe  of  the  jury  to  decide 
upon  thq  wdght  or  value  to  b*  given  to 
tiielr  testimony.  There  being  no  oontrolUng 
facta  or  drcnmetanees,  ondlspoted,  whicb 
are  inoonalstent  wltti  the  teetlmcHiy  of  Dr. 
Dlztm,  the  court  properly  orermled  defend- 
ant'a  motion  to  set  aside  the  verdict 
Finding  no  wkht,  the  Judgment  la  affirmed. 


A8HBAU0H  t.  GHESAPBAKB  ft  O. 

ET.  CO. 

(SnpMffle  Gonrt  of  Appeals  of  Weet  Tltginla. 

Sept.  80,  1913.) 

rJ9vIIa»M  iv  the  Court.) 

1.  RAIXS0AD6  a  68*)— Ounr  or  Rioht  or 
Wat— ComrauoiioN  — Wmm  Fixxd  bt 

CSB. 

PosseaKloD  of  a  strip  of  land  bj  a  railroad 
company,  numlfested  and  eridenced  by  mainte- 
nance of  Iti  trncka  on  a  part  thereof  and  in- 
elnrfon  of  the  realdne  within  a  fmee  and  care 
of  11;  ae  by  moving  It  resolariy,  for  a  long  pe- 
riod of  time,  aa  and  for  its  right  of  mj,  under 
a  general  and  indefinite  grant  thereof  by  deed, 
not  apedfying  Ita  width,  without  ofajecdon  on 
the  part  <s  toe  ownen  of  the  tract  of  land  oot 
of  wbidi  tbe  grant  was  made,  constitates  a 
practical  construction  of  the  grant,  fixing  and 
determining  the  width  of  the  right  of  way  and 
makitv  it  coeztensiTe  with  anch  poaaesslon,  al- 
though the  poaaeaaiwi  and  acquiescence  are  not 
shown  to  have  commenced  with  the  date  of  the 
deed  or  the  conatmction  of  the  road. 

[Ed.  Note.— For  other  cases,  see  RaUroada, 
Cent.  Dig.  SI  169,  160 ;  Dec  Dig.  |  68.*] 

2.  RuLBOADS  (I  68*)— Obant  or  Right  of 
Wat— EiiJOT]CENT-<lonBrBuonoK  or  Sma 
Tbaok. 

Tile  construction  of  a  side  track  within  the 
ailba  BO  occupied  and  used  by  the  railroad  com- 
pany is  not  an  enlargement  of  the  easement 
granted  by  the  deed  end  defined  by  the  conduct 
of  the  paitlea. 

[Ed.  Note.— For  other  eaae^  see  Railroads, 
Cent  Dig.  U  159.  160;  DeeTDlg.  |  68.*1 

Robinson,  J.,  dissenting. 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  J.  W.  Aahbaugh  against  the 
Chesapeake  &  Ohio  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er^ 
ror.   Reversed  and  remanded. 

Slnuna,  Enalow,  Fltzpatrlck  ft  Raker,  of 
Huntington,  for  plaintiff  in  errrar.  A.  If. 
Beldier,  of  Charleaton,  for  defOndant  In  er- 
ror. 

POFFENRAROBB,  J.  The  Judgment  for 
the  sum  of  $260,  complained  of  on  this  writ 
of  error,  was  recovered  In  an  action  of  tres- 
pass on  the  case  for  an  alleged  injury  done 
by  the  construction  of  a  side  track  on  a  atrip 
of  land  about  80  feet  wide  and  694  feet  long, 
whldi  the  defendant  dalma  as  a  part  of  its 
right  of  way,  ai^  which  the  plaintiff  claims 


aa  a  part  of  his  farm,  not  Indodod  In  the 
right  of  way.  The  assignments  of  error 
Insisted  upon  in  the  aq^nent  fbr  tbe  plaln- 
tlfl  in  error  Include  tmly  rulings  upon  In 
stmctlfmB  and  a  motion  to  set  aside  Qie  ver* 
diet  There  Is  a  general  diarge  of  erroneous 
mllngs  rdatlng  to  the  admissibility  of  evi- 
dence^ bnt  there  are  no  specific  assignments 
of  Buc3i  eamns  in  the  petition  or  tbe  brief. 

Ry  dielr  deed  dated  October  6, 1860,  Joahua 
If  orris  and  Benjamin  Morris  granted  the 
ill^t  of  way,  the  width  of  wUdi  la  In  con- 
troversy, with  the  following  atpedflcatlon  and 
description  thereof:  'The  right  of -way  for 
the  ctmstruction  of  a  douUa  tnuk  of  railway 
through  the  lands  omud  by  fliem  on  the 
■outli  side  of  Kanawha  river  In  Kanawha 
county.  West  Virginia,  provided  no  injury  is 
done  to  the  buildings  thereon  said  lands  ly- 
ing above  and  adjoining  the  lands  of  Mrs. 
Crockett  with  all  the  prlvU^es  and  Immuni- 
ties necessary  and  requisite  for  the  oonstmo* 
tlon,  use  and  enjoyment  of  the  same.**  Under 
this  deed,  the  main  line  of  the  Chesapeake 
ft  Ohio  Railway  Company  was  constructed  a 
great  many  years  ago,  and,  at  the  date  of 
the  inception  of  this  controversy.  It  consisted 
of  a  double  track  through  the  premises.  On 
the  north  side  of  the  strip  occupied  by  tbe 
tracks,  there  was  at  that  time  a  strip  about 
40  feet  wide,  extending  to  a  county  road,  and 
about  694  feet  long.  In  the  year  1904  tbe 
defendant  bnilt  on  this  atrip  a  side  track, 
the  center  of  which  was  distant  from  the 
center  of  the  adjacent  main  track  18  feet 
From  the  plalntifTs  fence,  south  of  the  south 
track  of  the  defendant  apparently  used  and 
recognized  aa  the  limit  of  the  right  of  way 
on  tbe  south,  the  distance  to  the  center  of 
the  south  track  is  12  feet  from  the  center 
of  the  south  track  to  the  center  of  the  north 
track  13  feet,  from  the  center  of  the  north 
main  track  to  the  center  of  the  side  track 
13  feet  and  from  the  center  of  the  side  track 
to  the  fence  running  along  the  south  aide  of 
the  county  road  40  feet  according  to  the 
figures  givrai  on  a  map  filed  as  a  part  of  the 
plaintiff's  evidence.  Tbe  three  tracks  thus 
appear  to  occupy  a  strip  less  than  50  feet 
wide,  measured  from  the  fence  on  the  south 
side  of  the  railroad,  but  the  plaintiff's  con- 
tention is  that  under  this  grant  the  railway 
company  was  entitled  to  use  only  so  much 
land  as  would  accommodate  its  two  main 
tracks,  amountli^  to  29  feet,  13  feet  between 
the  centera  of  the  two  tracks  and  an  allow- 
ance of  8  feet  on  each  side.  On  the  other 
hand,  the  railway  company  claims  a  grant 
of  such  land  as  It  had  the  right  under  the 
statute  at  that  time,  to  condemn,  namely,  100 
feet  and,  if  not  that  land  for  the  accommo- 
dation of  aide  trades,  signal  towera,  and 
telegraph  poles,  in  addition  to  Its  mala 
tracks,  and  lastly  so  much  of  the  land  as  It 
took  possession  of  and  has  used  imder  the 
grant 
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Along  the  fence  between  the  county  road 
and  the  strip  In  oontrorersy  there  are  tele- 
graph poles,  some  of  which  are  on  the  side 
next  to  the  county  road  and  others  on  the 
side  thereof  next  to  the  railroad.   On  these 
poles  are  the  wires  of  the  railway  company 
and  the  Western  Union  Telegraph  Company. 
Which  company  erected  them  In  the  first  in- 
stance, the  evidence  does  not  show,  but  the 
employes  and  agents  of  the  railway  company 
say  they  belong  to  it    The  plaintiff  admits 
that  at  no  time  within  the  eight  years  of  his 
ownership  of  his  property,  prior  to  the  com- 
mencement of  his  action,  did  he  In  any  man- 
ner exercise  any  control  over  the  strip  in 
question  or  make  any  use  of  It,  nor  is  there 
any  evidence  tending  to  prove  that  his  Imme- 
diate predecessor  in  title,  Maiy  Jane  IJayden, 
or  his  remote  predecessors,  the  Morrises,  ever 
did  so.  He  lived  in  the  town  of  Marmet,  Just 
outside  of  which  his  land  Lies,  for  a  period 
of  about  nine  years,  before  he  bought  the 
land,  and  was  unable  to  say  anybody  had 
ever  made  any  use  of  the  strip  of  land  at 
any  time  during  that  period,  but  refused  to 
admit  that  the  railway  company  had  done  so. 
On  the  contrary,  he  denied  that  they  mowed 
it  and  kept  it  clean.  Though  positively  deny- 
ing this  In  one  part  of  Ills  testimony,  he  says 
In  another  it  did  not  do  so  to  his  knowledge, 
and  he  does  not  think  it  did.   As  to  the  lo- 
cation of  the  telegraph  poles,  he  said,  "I 
think  some  are  on  one  side  and  some  on  an- 
other"  (speaking  of   the  fence).  Having 
shown  his  ownership  of  the  Morris  land,  sub- 
ject to  the  right  of  way  granted,  he  proved 
by  the  testimony  of  a  dvil  engineer  that  it 
Is  possible  to  bnlld  a  donble-track  railroad  on 
29  feet  of  ground.   This  witness  was  Interro- 
gated as  to  whether  that  would  be  sufficient 
fbr  telegraph  lines  and  side  tracks,  and  he 
said,  "No,  I  didn't  say  that ;  simply  for  the 
railroad  tracks."   When  asked  what  would 
be  a  reasonable,  necessary,  and  proper  right 
of  way  for  a  double-track  railroad,  he  said, 
"I  could  not  tell  that."  Additional  testimony 
of  hla  on  cross-examination  ^ows  that  he 
did  not  mean  to  say  29  feet  was  a  snffldent 
right  of  way  for  a  donble-track  railway  with 
"the  privHeges  and  immunities  necessary  and 
I'equlslte  for  the  construction,  use,  and  en- 
joyment of  the  same." 

The  evidence  addnced  by  the  defendant 
tended  very  strongly  to  ahow  Its  dominion 
over  the  strip  of  Ismd  for  a  long  period  of 
time.  W.  S.  Spencer,  roadmaster  of  the 
defendant  for  a  i»eiiod  of  about  IS  years, 
ending  In  190S,  said  tlut  part  of  the  road 
involved  here  was  under  bis  supervision, 
and  he  kept  the  grass  mowed  on  it  during  all 
of  that  time,  and  that  the  fence  had  been 
built  between  It  and  the  county  road  by  the 
railway  company  In  1893  or  1894.  He  said 
the  strip  was  kept  dean  by  the  company 
clear  out.  to  the  county  road,  prior  to  the 
building  of  the  fence. '  On  cross-examination 
he  was  unable  to  give  the  dates  on  which  he 


had  seen  the  men  under  his  control  work- 
ing on  the  strip,  but  he  was  positive  he  bad 
been  there  with  th^n.  He  states  emphatical- 
ly he  had  been  there  and  seen  the  men  at 
work  and  seen  the  fence  and  telegraph  poles. 
He  instances  one  particular  occasion  on 
which  he  was  with  the  men  and  tells  what 
they  did.  He  declares  positively  that  he 
was  there  on  other  occasions  and  saw  them 
at  work,  and  farther  that  it  was  his  custom 
to  visit  them  on  the  line  at  least  once  a 
week.  J.  W.  Br^htwell,  foreman  of  carpen- 
ters for  the  railway  company  for  more  than 
19  years,  says  he  buUt  that  fence  for  the 
railway  company  in  the  spring  of  1893,  and 
that  there  was  no  evidence  upon  the  ground 
then  of  the  existence  of  a  prior  fence  at  that 
place.  This  evidence  was  supplemented  by 
the  testimony  of  J.  P.  Nelson  and  C.  W. 
i  Johns,  civil  engineers  and  employes  of  -the 
defendant  company,  tending  to  show  neces- 
sity for  the  use,  by  the  defendant  in  the  oper- 
ation of  its  road,  of  all  the  land  occupied  by 
its  tracks  and  the  residue  of  the  strip  be- 
tween the  road  and  the  county  road  and  even 
more. 

[1]  The  court,  in  the  instructions  given  and 
its  rulings  upon  requests  for  instructions 
not  given  wholly  ignored  the  theory  of  a 
definitions  or  establishment  of  the  width  of 
the  right  of  way  by  the  conduct  of  the  par- 
ties, or,  In  other  words,  by  practical  con- 
struction of  the  grant  Defendant's  instruc- 
tion No.  2  embodying  this  theory,  was 
fused.  The  grant  being  general  and  indefinite 
in  its  terms,  the  rule  of  practical  construc- 
tion Is  obviously  applicable.  The  acts  and 
conduct  of  both  parties  prior  and  subsequent 
to  the  grant  may  be  considered  for  the  pur- 
pose of  ascertaining  their  Intention.  Blge- 
low,  judge,  said  in  Jennlson  v.  Walker,  11 
Gray  (Mass.)  423:  "This  rule  rests  on  the 
principle  that  where  the  terms  of  a  grant 
are  general  or  Indefinite,  so  that  its  .con- 
struction is  uncertain  and  ambiguous,  the 
acts  of  the  parties,  contemporaneous  with 
the  grant,  giving  a  practical  construction  to 
it,  shall  be  deemed  to  be  a  Just  exposition  of 
the  intent  of  the  parties."  In  Bannon  v. 
Angler,  2  Allen  (Mass.)  128,  the  same  Judge 
said;  "Where  a  right  of  way  or  other  ease- 
ment is  granted  by  deed  without  fixed  and 
defined  limits,  the  practical  location  and 
use  of  such  way  or  easement  by  the  gran- 
tee under  his  deed,  acquiesced  in  by  the 
grantor  at  the  time  of  the  grant  and  for 
a  long  time  subsequent  thereto,  operate 
as  an  assignment  of  the  right  and  are 
deemed  to  be  that  which  was  Intended  to 
be  conveyed  by  the  deed  and  are  the  same. 
In  legal  elfect,  as  If  It  had  been  fully  de- 
scribed by  the  terms  of  the  grant"  This 
principle  or  rule  was  applied  In  Onthanfe  v. 
Railroad  Co.,  71  N.  T.  194,  27  Am.  Rep.  35. 
In  Indianapolis,  etc.,  Co.  v.  Lewis,  119  Ind. 
218,  21  N.  E.  660,  Involvhig  the  grant  of  a 
right  of  way  over  certain  land,  without  any 
specification  as  to  the  width  of  the  vay 
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thereby  eomtiftii,  Coffe^t  Judge,  said:  "But 
In  a  case  like  tUa,  where  the  grant  of  the 
right  of  way  does  tiot  fix  its  width,  the 
declarations  and  acts  of  the  parties  are  ad- 
missible In  evidence  to  flx  snch  width."  The 
proposition  has  been  stated  In  these  words: 
**Wlut  shall  constitute  a  right  of  way  for 
a  railroad  la  not  defined  by  law,  but.  Uke 
any  other  easement,  it  Is  a  eabject  of  con- 
tract, and  when  the  contract,  as  to  the  width 
of  the  right  of  way,  is  general  or  ambiguous, 
the  intention  of  the  parties  may  be  shown  by 
parol  eridance  of  their  contemporaneoos  acts 
and  declarations."  Railroad  Co.  t.  Reynolds, 
116  Ind.  366. 19  N.  E.  141.  See,  also.  Prather 
T.  Telegntpli  Oo^  89  Ind.  601;  Railway  Co. 
T.  Bayl,  69  Ind.  424:  Railroad  Co.  t.  Rey- 
nolds, 116  Ind.  866,  19  N.  E.  141.  Much  ad- 
didonal  aatbority  might  be  cited,  but  enough 
has  been  i^ven  to  show  the  application  of  a 
^^•aettled  rule  or  principle  of  law  to  cases 
of  this  kind. 

Defendanfa  instruction  No.  2,  refused  by 
the  court  and,  in  oar  opinion,  aptly  framed 
to  submit  this  theory  of  the  case,  reads  as 
follows:  "The  court  instructs  the  Jury  that 
if  they  bellera  from  the  erldenea  that  the 
Chesapeake  ft  Ohio  Railway  Company  In 
1869  acquired  from  J.  ft  B.  Slbrris  a  right  of 
way  for  a  double-track  railway  with  all  the 
prlTllqses  and  immunities  necessary  and 
requisite  ft>r  the  cottstmetlon,  use,  and  en- 
j<^ment  of  the  same^  and  under  said  deed 
took  possession  of  the  land  in  controTer^, 
*  and  exerdsed  the  pilTlleges  and  ownership 
over  the  same,  and  have  had  it  fenced  for 
16  years;  flien  they  should  find  for  th«  de- 
fendant** 

Lack  of  eridence  of  i^reemmt  upon  the 
width  of  the  right  of  way  by  conduct  at  the 
date  of  the  deed  or  construction  of  the  road 
iB  urged  as  an  objection  to  the  applIcaUou 
of  the  rul^  but  the  determining  conduct  need 
not  go  badt  to  tlie  date  of  the  contract 
Sometimes  it  does,  and  its  legal  effect  is 
then  often  call^  contemporaneous  construc- 
tion, but  the  ^ect  of  the  conduct  of  the 
inrdes  to  an  tudeflnlte  or  ambiguous  con- 
tract is  frequently  termed  "practical  construc- 
tion," and  these  words  cover  both  oont«n- 
poraneous  and  subsequent  conduct  Beach 
on  the  aoAem  Law  of  Contracts  says  at 
section  721;  "The  subsequent  acts  are  ad- 
mitted to  show  how  the  parties  understood 
their  contract  and  are  a  practical  construc- 
tion of  it"  The  rule  was  so  understood  and 
anilled  in  Camden  t.  HcCoy,  48  W.  Ya.  877, 
87  S.  S.  637:  "Practical  construction  ct  con- 
tracts is  that  given  to  agreements  by  the 
lArtles  themselves  by  acts  subsequently  done 
widi  Ttference  to  the  contracts.  To  such  ex- 
podtlm  of  contracts  the  courts  pay  high 
regard  and  will  ^ectuate  it  if  ttiey  can  do 
ao  consistently  with  the  rules  of  law."  Clark 
r.  Sayers  ft  Lambert  65  W.  Va.  S12,  47  S. 
,BL  312.  Indeed,  it  seems  that  conduct  under 
a  contract  by  the  parties  thereto  must  of 
necessity  be  subsequent  to  the  date  tberetuC. 


Gontemi>oraneous  conduct  Is  not  necessarily 
coincident  with  the  date  of  the  contract 
The  conduct  may  be  subsequ^t  and  yet 
contemporaneous  with  the  operation  of  the 
contract  In  the  light  of  these  authorities, 
the  objection  is  wholly  untenable,  and  the 
instruction  should  have  been  given..  The 
plaintiff  failed  to  show  the  alighteat  objec- 
tion to  the  defmdant's  dominion  of  the  strip 
of  land  in  controversy  at  any  time  within 
the  long  period  of  its  duration.  Such  ac- 
quiescence on  his  part  and  that  of  his  pred- 
ecessors is  conduct  showing  their  und^ 
standing  and  interpretation  of  the  grant  and 
is  legally  Unding  upon  them. 

[1]  The  aide  track  is  within  the  area  thus 
d^ed  BM  tiie  right  of  way.  The  ccmstruc- 
tlon  thereof  Involves  no  enlargement  of  the 
easement  Hence  fbs  autliorltles  dted 
against  rl^t  of  enlargement  are  inapplicahleb 

The  evidence  clearly  ai^  strongly  tending 
to  show  definition  and  establishment  of  the 
limits  of  the  right  of  way  was  unopposed  by 
any  adduced  by  the  plaintiff,  as  will  appear 
from  the  statonent  hereinbefore  given.  As  a 
basis  for  a  rerdlct  In  his  favor,  he  relied  al- 
together upon  his  title  to  the  land,  subject  to 
tbe  granted  easement  and  proof  of  the 
possibility  of  the  maintenance  and  operation 
of  a  double-track  railroad,  witbout  any 
privileges  or  conyenlences,  side  tracks,  tele- 
graph lines,  signal  towers,  or  anything  other 
than  the  mere  tracks,  upon  a  29-foot  right 
of  way.  He  offered  nothing  at  all  in  oppo- 
sition to  the  evidence  tending  to  show  his 
acquiescence  and  that  of  hla  predecessors  In 
the  claim  of  the  railway  company  to  the 
strip  In  controversy  as  a  i)art  of  its  right 
of  way  under  the  grant  in  tbe  deed.  Hence 
the  evidence  of  the  defendant  as  to  the  es- 
tablishment of  the  boundary  or  limits  of  the 
right  of  way  by  conduct  was  wholly  un- 
opposed and  uncontradicted.  It  was  clearly 
sufficient  to  sustain  a  verdict  and  of  such 
volume  and  force  as  to  render  a  verdict  In 
favor  of  the  plaintiff  untenable  and  unjustt- 
flable.  In  view  of  this  situation,  the  defend- 
ant asked  the  court  to  give  an  Instruction 
prepared  and  designated  as  No.  1,  requiring 
the  Jury  to  And  for  the  defendant  which 
the  court  refused.  In  so  doing,  It  clearly 
erred.  It  Is  the  duty  of  the  trial  court,  when 
the  evidence  of  tbe  plaintiff  Is  Insufficient  to 
sustain  a  verdict  in  his  favor,  or  when  a  ver- 
dict In  his  favor  would  be  contrary  to  the 
law  and  the  evidence,  to  direct  a  verdict  In 
favor  of  the  defendant  if  requested  so  to 
do.  Hoge  V.  Rullroad  Co.,  35  W.  Va.  5G2,  14 
S.  E.  152 ;  Knight  v.  Cooper,  36  W.  Va.  232, 
14  S.  E.  999;  Cobb  v.  Lumber  Co.,  67  W.  Va. 
49.  49  S.  E.  1005,  110  Am.  St  Rep.  734; 
White  V.  Brewing  Co.,  SI  W.  Va.  41 
S.  B.  180.  For  the  like  reason.  If  the  court 
bad  given  defendant's  Instructions  Nos.  1  and 
2,  and  the  Jury  had  then  found  for  the  plain- 
tiff, the  verdict  should  have  been  set  aside. 

For  the  errors  noted,  the  Judgment  will  be 
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rerersed,  the  verdict  set  adde,  ftiid  the  cue 
remanded  tor  a  new  triaL 

ROBINSON.  J.  (dissenting).  The  erldence, 
and  the  law  of  the  case,  do  not  Justify  such 
an  extension  of  the  grant  as  the  majority 
oplnlop  npholda.  The  Judgment  abould  be 
affirmed. 


DOUTHIT  T.  CITY  OP  BLUB  BIDGB. 
(No.  6,047.) 
(Court  of  Appeals  of  Georgia.  Oct  28,  UlS.) 

(Byttdbua      A«  Court,) 

1.  MuirXOXPAL  OOBFOBATXOMS  (f  0^)— TlOUL- 

Txons  or  Obdinakcss— PBoaEorraion  —  On- 

nOBABX. 

The  writ  of  cwtiorarl  Uei  to  review  in  the 

superior  court  the  judgmeot  of  taa  inferior  Judi- 
catory of  this  state ;  and  this  indodes  mu- 
nicipal or  major's  court  See  Moore  t.  Winder, 
10  Ga.  AppTsSS.  S86,  78  8.  B.  529. 

[Sd.  Note.— For  other  cases,  see  Mnnldpal 
CorporaUoos,  Gent  Dig.  H  1412-1416;  Dec. 
Dig.  f  042.«1 

2.  HunoxFAL  OoKPouTXom  (1 6^*)— Yxou- 
noNB  OT  Obdikanok»— Gkktiobabi— Insdv- 
nciENCT  OP  Etioenck. 

The  facts  set  forth  in  the  answer  of  the 
magistrate  showing  that  the  ordinance  of  the 
municipality  wlilch  the  aocosed  had  been  ehaiv 
ed  with  Tiolating  had  not  been  Tiolated,  the 
Judgment  of  conviction  was  unauthorized  by 
law,  and  the  writ  of  certiorari  should  have  been 
soatained. 

[Ed.  Note^For  other  eases^  sea  Municipal 
Corporations,  Cent  Dig.  U  1412-1416;  Dec. 
DignF  64iS] 

Error  from  Superior  Coort,  Fannin  Ooon- 
ty;  H.  U  Patterson,  Judge. 

Thomas  Douthlt  waa  conTlcted  of  violat- 
ing  an  ordlDance  of  the  City  of  Blue  Bldge. 
From  a  Judgment  orerrnUns  a  wxlt  of  certi- 
orari, be  brlngB  oror.  Beversed. 

Wm.  Butt  and  B.  L.  Smith,  both  of  Blue 
Bidge,  for  plaintiff  in  error.  Thoa  A.  Brown* 
of  Bine  Bldge,  f  gr  the  State. 

HILL,  Ob  J.  Judgmmt  reversed. 


WIBiBISH  V.  STATE.   (No.  6,001.) 
(Court  of  Appeals  of  Georgia.   Oct  28,  1918.) 

1.  HOUICIDK  (I  218*)— Dtino  DBCLAaATions. 

The  trial  judge  admitted  the  following 
statement  made  by  the  decedent  as  being  prima 
fade  a  dying  declaration:  "He  seemed  to  be 
conscious.  He  said  that  he  could  not  live,  and 
after  be  said  that  he  called  Oils  [the  accused], 
end  some  one  asked  him  what  did  he  want  and 
he  toid  Olis  to  act  fair  with  him,  that  he  had 

E remised  to  kill  him,  and  if  he  had  kaowed  that 
e  was  g(4ng  to  kill  him  he  would  have  begged 
him  not  to  do  It"  Held,  there  was  no  er- 
ror in  permitting  this  ststement  to  go  to  the 
jury,  with  the  instruction  that  it  might  be  con- 
sidered by  them  for  the  purpose  of  determining 
whether  it  was  a  dying  declaration :  the  Jury  be- 
ing dearly  instructed  as  to  what  conatitnted 
a  dying  declaration,  espedally  as  the  accosed 


admitted  on  the  trial  that  he  had  fclUed  the  de- 
cedent 

[Ed.  Note.— For  other  caees,  see  Homiddew 
Cent  Dig.  H  468,  469;  -DecTDlg.  |  21&*} 

2.  HOKIOIDB  (I  819*>— NBW  TbUX.  —  NBWI.T 
DiSCOTXBED  ETIDBNOB. 

The  alleged  newly  discovered  testimony 
was  both  negative  and  cumulative  in  diaracter, 
its  purpose  being  to  show  that  the  decedent  did 
not  make  a  dying  declaration ;  and  since  the  ac- 
cused admitted  on  the  trial  that  he  shot  the  de* 
cedent  and  killed  him,  and  set  up  self-defense^ 
it  is  not  probable  that  tUs  evidence  would  pro- 
duce a  different  result  <n  a  second  triaL 

[Ed.  Note.— For  other  cases,  see  Homlc^^ 
Dea  Dig.  i  S19.*J  ™— • 

8.  VOLinfTABT  Manbuugetbb. 

Tlie  theory  of  volnntary  ownslatighter  is 
supported  by  some  of  the  evidence,  and  the  vec^ 
diet  of  that  offense,  approved  by  tae  trial  Judg^ 
will  not  be  disturbed. 

Error  from  Superior  Court;  Sumter  Oomt 
ty ;  Z.  A.  Littlejohn,  Judg& 

OUa  Wimblsh  was  convicted  of  Tolnntary 
manslaughter,  and  brings  error.  Affirmed. 

L.  J.  Blalodc,  of  Ameticu^  for  lAaintUt  in 
error.  J.  B.  WlUiami^  Sol.  GeiL,  of  AmeEl- 
cua,  for  the  State. 

HILI,^  a  1.   JDdgmut  affirmed. 


MEEES  V.  STATE.    (No.  6,080.) 
{Court  of  Appeals  of  Georgia.   Oct  28,  101SJ 

(BfOahmB      tU  Oowrt.) 

(^BiMnrAL  Law   (|   038*)  —  New  Tbial— 
OBonNos. 

There  was  but  ime  witness  for  the  state. 
Eb  testified  that  the  offense  was  committed  in 
the  presence  of  a  person  who  at  the  time  oC  the 
trial  was  not  in  the  dty  where  the  caae  was 
being  tried,  and  who  lived  18  miles  in  the 
country.  After  verdict  a  motion  (or  a  new 
trial  was  made  cm  the  ground  of  newly  discov- 
ered evidence.  The  affidavit  of  the  person  men- 
tioned by  the  state's  witness  was  presented,  and 
contained  a  statement  that  he  was  present  on 
the  occasion  referred  to  by  the  witness,  was 
with  the  wxQsed  during  all  the  time  claimed  by 
the  state's  witness,  and  had  ample  opportunity 
of  knowing  whether  the  offense  was  committed 
at  the  time  and  place  testified  to,  and  that  the 
accused  did  not  commit  the  oEtenee  with  which 
he  was  charged.  This  witness  was  properly 
vouched  for,  and  there  were  also  affidavits  of 
the  accused  and  of  his  counsel  that  they  did 
not  know,  until  after  the  testimony  of  the 
state's  witness  had  been  introduced,  that  the 
Btate  would  claim  that  the  offense  was  commit- 
ted in  the  presence  of  the  person  mentioned  by 
the  state's  witness,  and  that  the  testimony  ok 
this  person  could  not  be  obtained  before  the 
case  was  condnded,  by  reason  of  the  fact  Oiat 
he  was  18  miles  in  the  country.  Held,  that  in 
view  of  the  fact  that  the  father  of  the  state's 
witness,  who  was  a  minor,  was  activdy  aiding 
the  prosecution,  and  that  the  son's  testimony 
was  the  only  evidence  against  the  accused,  a 
new  trial  should  have  bMn  granted,  in  order 
that  the  accused  might  have  the  benefit  of  the 
testimony  of  the  person  whose  affidavit  was 
presented  on  tbe  hearing  of  the  motion  for  a 
new  trial.  WilUama  v.  State,  11  Ga.  App.  21, 
74  S.  E.  44& 

[Ed.  Note^For  other  cases,  see  OimiuU 
Law.  Cent  Dig.  H  2806-2^OsiT;  Dec  Die 
i  988.*] 


•Fot  other  flssss  see  same  toplo  and  Motion  NUUBBR  In  Dee.  Dig.  1  Am.  Dig.  Xey-Ka  Ssrlas  ft  B«p*r  Indsias 
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Error  from  OU9  Ooort  of  Oamdltiw; 
James  Beall,  Judge. 

A.  J.  Hjb^  was  eoDTlctod  erime^  and 
brings  error.  B«rersed. 

H.  a  Strickland  and  B.  W.  Afltimwii,  both 
at  GarroUtfHi,  far  plaintUT  In  error;  O.  B. 
Book,  SoL,  of  OarroUton,  for  tbe  States 

POTTLH,  J,  Jadgmant  remsed. 


BAia>BRS  V.  STAT  EL   (No.  6,004.) 
(Court  of  Appeals  of  Georgia.   Oct.  28,  IfilS.) 

rJSylMiit  »V  tft«  Court,) 

FianJDioux.  Bbbob— Btidebcb. 

There  was  no  material  or  prejudicial  error 
In  tbe  rulings  of  the  trial  Jadge  in  the  admis- 
iMon  of  the  testimony  objected  to  on  anr  of  the 
grounds  urged  thereto,  and  the  eridence  fully 
anthoriced  the  verdict 

Error  from  Snperior  Court,  Hart  Conntr ; 
D.  W.  Sleadow,  Jodge. 

-Henry  Sanders  was  convicted  of  crime, 
and  brings  error.  Affirmed. 

A.  McOnrry  and  A.  &  Skelton,  both 
of  Hartwell,  for  plalntUt  In  error.  rnu».  J. 
Brown,  SoL  Gen.,  of  Elberton,  and  A.  G.  A 
Jnllan  McCnrry,  of  Hartwell,  for  the  States 

Hiu^  0.  J.  Jndgmoit  sfllTmed. 


FLANNIOAK  ▼.  8TATB.  (No.  (UBS.) 
(Court  of  Appeals  of  Georgia.   Oct.  2B|  1S180 

fSyllabut  bp  Oe  CoertJ 
"L  SumoisncFT  or  EWidxnok. 

While  the  evidence  was  drenmstantial,  and 
not  conclusive  as  to  the  gnllt  of  tbe  aocosed, 
the  proved  facts  and  drcnmstaneea  were  soffi- 
eiut  to  aothorixe  the  conviction. 
2.  GanaNAx  Law  (%  782*)— iNSTanoTzons. 

The  following  instruction  to  the  jfury  was 
not  •rromons :  '^he  object  of  legal  investiga- 
tion Is  not  tbe  aaeertMnment  of  truth  to  an  ab- 
solute or  mathematical  certainty.  Mathemati- 
cal or  absolute  certainty  ia  not  within  the  range 
of  legal  investigation." 

[Ed.  Mote.— For  other  cases,  see  Criminal 
Iaw,  Gent  Dig.  U  1847.  1849,  1861.  1852, 
1877,  1878,  188&-1%2,  1906.  IfiOT.  190&-19U, 
19eO,  1966. 1967;  Dea  DigTl  782.^] 
8.  Cbuciital  Law  (|  662*)— OncnKSTAimAi. 
Btidbvoe. 

There  was  no  error  in  tbe  foUowiug  charge 
to  the  jury :  '^n  order  to  warrant  a  conviction 
upon  indirect  or  dreumstantlal  evidence,  tbe 
proved  facta  must  not  only  be  consistent  with 
the  bypotheris  of  guilt  but  most  be  inconsist- 
ent with  every  other  reasonable  hypothesis,  save 
that  of  the  guilt  of  the  accused.'^ 

[Ed.  Note.— For  other  case%  see  Criminal 
Law,  Cent  Dig.  «  1267,12^1262;  Dee.  Dig. 
I  662.*] 

4.  CanoNAL  Law  fi  809*)— iRnanonOHS. 

Tbe  following  charge  was  free  from  error: 
**Wben  you  have  reached  a  conviction  under 
the  evidence  in  this  case,  and  under  the  svin- 
d^es  of  law  controlling  in  this  case,  of  tbe 
tmth  of  the  cpae,  it  ia  the  dnty  of  the  Joiy  to 
write  ttat  In  their  verdict    Let  that  vcv^ 
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reflect  tibe  truth  of  the  case  aa  revealed  by  tbe 
evidence,  and  under  the  principles  of  law  con- 
tndling  and  governing  the  esse."  The  use  of 
tbe  word  "conviction,''^  taken  in  connection  with 
the  context  could  not  have  misled  the  jury  into 
the  belief  that  the  presiding  judge  had  reference 
to  the  Conviction  of  tlie  accused,  rather  tium  to 
the  conviction  of  tte  minds  of  the  Jury  after 
the  consideration  ot  tbe  evidence. 

[Ed.  Note^For  oQtar  easo,  sse  Criminal 
Law,  Cent  Dig.  U  1961-1907;  Dee.  Dig.  i 
809.*3 

Error  from  Snperior  Court,  Ben  Hill  Comi- 
ty; W.  F.  George,  Judge. 

W.  A.  Flannigan  was  convicted  of  crime, 
and  brings  error.  Affirmed. 

D.  B.  Nldiolson,  of  Bocbelle»  unison, 
Bennett  ft  lambdin,  of  Waycross,  for  plalo- 
tUC  in  error.  Joe.  a  Wall,  SoL  Gen.,  of 
ntneraU.  for  tlte  State. 

POTTLI^  J.    Judgment  afflnued. 


DAWSON  T.  STATE.   (No.  B.141.) 
(Court  of  Appeals  of  Georgia.   Oct  28;  1918.) 

fByllabiu  h9  <k«  Court.} 
Cbihxnax.   Law    (|   923*)  — New   Tbial  — 
GaouNDB. 

"Relaticmship  within  the  prohibited  degrees 
of  a  juror  to  the  defendant  in  a  criminal  case, 
although  unknown  to  the  defendant  and  his 
counsel  until  after  the  verdict  is  not  sufficient 
ground  to  set  aside  the  verdict  on  a  motion  for 
new  trial."  Slices  v.  State,  106  Ga.  692,  81  H. 
E.  567,  following  Wrij^t  v.  SmiUi,  104  Ga. 
174.  80  S.  E.  661. 

[Ed.  Noteu— For  other  case%  see  (Mmlnal 
Law,  Cent  Dig.  ff  2225^^7;  Dee.  Dig.  f 
923.*] 

Error  from  Superior  CJourt,  Bryan  Coun- 
ty; W.  W.  SbeiMwrd,  Judge. 

Thomas  Dawson  was  convicted  of  crime, 
and  brings  error.  Affirmed. 

J.  H.  Smith,  of  Eden,  for  plaintiff  in  mot. 
W.  G.  Wamell,  ot  Hagan,  and  N.  J.  Norman, 
SoL  GoL,  of  Savannah,  for  the  State. 

BUSSBLIs  J.  Jndgmokt  affirmed. 


CAMERON  V.  STATE.   (No.  6^121.) 
((^urt  of  Appeals  of  Georgia.   Oct  28;  1918.) 

(Syliahut  by  the  OourtJ 

1.  Cbiuinal  Law  (1  829*)— iBsrancnons— 

Rbpktitioit. 

The  written  request  to  charge  was  perti- 
nent and  material  to  the  contention  of  the  ac- 
cused. Tbe  entire  charge  is  not  in  the  record ; 
but  the  trial  judge,  in  his  order  overruling  the 
motion  for  a  new  trial,  states  that  be  submitted 
to  the  jury  tbe  contentions  of  the  accused  em- 
braced in  the  written  request  and  incorporated 
in  his  order  tbe  substance  of  his  Instructions 
on  the  contentions  covered  by  the  request,  and 
an  examination  of  these  instructions  shows  that 
they  dearly  covered  the  substance  of  the  writ- 
ten request 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  |  2011;  DeoDIg.  |  829.*] 
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(Ga. 


2.  Bbvisw  out  Affeaz. 

No  other  error  of  law,  except  as  above 
stated,  being  complmined  of,  and  the  verdict  be- 
ing supported  by  the  evidence,  the  jndgment 
mtut  be  affirmed. 

Error  from  City  Court  of  Ia  Grange; 
Frank  Harwell,  Judge. 

Preston  Cameron  was  convicted  of  crime, 
and  brings  error.  Affirmed. 

Mooty  &  Andrews,  of  La  Grange,  for  plaln- 
tiS  In  error.  Henry  Beeves,  Sol.,  at  La 
Grange,  for  the  State. 

HILLh  C  J.  Affirmed. 


GBEEB  T.  STATE.  (No.  S.222.) 
<Oonrt  of  Appeals  of  Georgia.   Oct.  28,  1918.) 

fByllabMs  htf  the  Court.) 

InroxiCATina  Liquobs  (S  236*)— Pbosicijtion 

— SaFFioiKNCT  or  BviniNOE. 

Upon  the  trial  of  one  for  sellliv  Intoxicat- 
ing liquor,  testimony  that  the  person  to  whom 
the  liquor  is  alleged  to  have  been  sold  went  to 
Uie  home  of  the  accused  and  got  a  pint  of  whisky 
"from  him  end  his  wife,"  and  tnereupon  laid 
75  cents  on  tin  tahle  in  the  room  and  went  away, 
is  snffldent  to  authorise  a  conviction. 

[Ed.  Note.^EV)r  other  caBe%  see  Intoxicating 
^uors,  GenL         H  300-^;  Dec.  Dig.  } 

Error  from  City  Court  of  Jackson;  H.  H. 
Fleb^er.  Judge. 

Lum  Greer  was  convicted  of  violating  the 
imtalUtton  law,  and  brings  orror.  Afflimed. 

J.  T.  Moore,  of  Jackson,  for  plaintiff  In 
error.  C.  L>  Bedman,  SoL,  of  Jackson,  for 
the  State. 

POTTLB),  J.  Judgment  affirmed. 


BOSS  V.  STATE.  <No.  6.109.) 
<Oonrt  of  Appeals  of  Georgia.   Oct.  28,  1013.) 

(ByUaluM  ly  Court.) 

1.  IirnioncEifT  and  Infobuation  ^  1O0*)— 
CoNJirncTiTE  ALLXQATioNa— Special  Db- 

ICUBBEB. 

The  accusation  contained  two  conntB.  The 
first  count  charged  generally  the  selling  of  intox- 
icating liquors.  The  second  count  charged  the 
accused  with  tiaving  furnished  liquor  to  Clarence 
Hog&n,  a  minor,  without  first  secnring  Uie  writ- 
ten authority  of  the  "parent  and  guardian"  of 
said  Clarence  Hogan.  The  accosea  filed  a  spe- 
cial demurrer  to  the  second  count  of  the  indict- 
ment, on  the  ground  that  the  words  "parent  and 
guardian"  were  used,  instead  of  the  words  "par- 
ent or  guardian."  The  court  overruled  the  de- 
murrer.  BeH  no  error. 

[E!d.  Note. — For  other  eases,  see  Indictment 
and  Information,  Cent.  IMg.  H  289-294;  Dec. 
Dig.  I  100.»] 

2.  Cbihinal  Law  ^  1160*)— Wbit  or  Ebbob— 

Beview — Veedict. 

There  was  some  evidence  to  supjwrt  both 
counts  of  the  indictment,  althoneh  not  entirely 
satisfactory;  hat,  since  the  trial  Judge  approved 
the  verdict,  this  court  will  not  interfere. 

[Ed.  Note.— For  other  cases,  see  Criminal 
T^w,  Cent.  Dig.  %  3084;  Dee/Dig.  {  1160.*] 


.  Error  from  SnperlOT  OottX^  Oordcm  Ooun- 
ty ;  A.  W.  Flte,  Judge. 

James  Boss  was  convlctefl  of  crime,  and 
brings  tfror.  Affirmed. 

J.  BL  Laiw,  of  OBUumn*  for  plaintiff  in  er- 
ror.. Sam  P.  Haddoz,  SoL  Gen.,  of  Dalton, 
for  the  State 

HiJ-Jj,  O.  J.  Judgmoit  affirmed. 


HESTBB  V.  STATE.   <No.  0,102.) 
(Oonrt  of  Appeals  of  Georgia.   Oct  28,  1918.) 

(SySUbut  hv  Govrt.) 
CnnanAZ.  Law  <|  1181*)--AFSUZr-DxacBB- 

TIONABT  BULINO. 

Where  a  motion  is  made  to  continue  tiie 
trial  of  a  case  because  of  the  atisence  of  a  witness, 
and  the  state  makes  a  coonter^wiu  as  to  the 
alleged  testimony  of  the  absent  witness,  this 
court  will  not  interfere  with  the  discretion  of  the 
trial  jndge  In  overruling  the  motion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fS  3045-3049;  Dec.  Dig.  i 
llSl.*] 

Error  from  Clt^  Court  of  Quitman;  Wm. 
H.  Long,  Judge. 

J.  H.  Hester  was  convicted  of  crime,  and 
bztngs  error.  Affirmed. 

J.  D.  Wade  and  Grover  O.  Bdmomdaon, 
boUi  of  Quitman,  for  plaintiff  in  error.  J.  S. 
Morris,  Jr.,  Sol.,  and  M.  Baum,  both  of  Qul^ 
man.  for  the  State. 

HILL,  a  J.  Juds^uent  affirmed. 


FOBT80N  V.  STATE.   (No.  5,189.) 
(Oonrt  of  Appeals  of  Georgia.   Oct  28,  1&1&) 

(Byllahus  hv  the  Court.) 
X.  OBnoNAL  Law   (J  178*)— Tbiai/— Noix» 

PBOSEQtn- "SUBKinED. " 

A  nolle  prosequi  may,  without  the  consent 
of  the  accused,  be  entered  at  an^  time  before  the 
ca^ie  has  been  submitted  to  the  jury.  Pen.  Code, 
%  982.  A  case  is  not  submitted  to  a  jury,  within 
the  meaning  of  this  section,  until  after  ue  jury 
have  been  impaneled  and  sworn  in  the  cause. 
Newson  v.  Stat&  2  Ga.  60;  Franklin  v.  State 
85  Ga.  570,  IIS.  E.  876;  Nolan  v.  State.  66 
Ga.  621,  21  Am.  Bep.  281. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  H  826-320 ;  Dec.  Dig.  8  178.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7.  pp.  6719,  6720.] 

2.  Cbihinal  Law  (J  178*)— Trial  —  Nolle 
Fbosequz. 

It  appearing,  from  the  allegations  ot  the 
spedal  [Hea  in  bar  in  the  present  case,  that  al- 
though the  jury  bad  been  stricken  and  had  taken 
their  seats  in  the*  jury  box,  they  had  not  been 
sworn,  iha  plea  was  properly  stricken  on  motion. 
Whether  jeopardy  begins  immediately  after  the 
jury  are  sworn  is  not  decided^  The  evidence  au- 
thorized the  verdict,  and  there  was  no  error  in 
overruling  the  motion  for  a  new  trial,  which  was 
based  solely  upon  the  ground  that  the  verdict 
was  contruy  to  the  law  and  the  ertdenoe. 

[Ed.  Note.— For  other  eases^  aee  Criminal 
Law,  Gent  Dig.  |i  326-828;  Dec  Dig.  f  178.«] 
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Brror  fmii  OLtj  Oonrt  <tf  BBberton;  Q90. 
C  Grogan.  Jndsew 
Joe  Fortson  was  convicted  of  crim^  and 

brings  error.  Affirmed. 

Pulllam  Proffltt,  of  Elberton,  for  plaintiff 
In  error.  Boozer  Payne,  Sot,  and  B.  J.  Ward, 
both  of  Elberton,  for  the  State. 

POTTLB,  J.  Judgment  affirmed. 


SPICEB  T.  STATE.    (No.  6,172.) 
<CoDrt  of  Appeal!  «f  Georgia.   Oct  28,  191S.) 

fBvUabu9      (A«  Court) 

X  Motion  fob  New  Tbial. 

No  error  of  law  being  assigned,  and  the 
evidence  antborizing  tbe  conviction  of  the  ac- 
cnsed,  the  trial  Judge  did  not  err  in  overruling 
the  motion  for  a  new  trial. 
2.  InroxxcATino  Liquobs  S  236*)— Pbosbou- 
Tio  IT— Sufficiency  of  Evidence. 

Evidence  to  the  effect  that  tbe  accused  was 
seen  to  band  to  tbe  person  named  in  tbe  indict- 
ment as  the  porcbaaer  of  intoxicants  a  bottle, 
which  was  shortly  thereafter  obtained  from  the 
latter,  and  which  contained  whisky,  and  received 
in  return,  from  the  party  to  whom  tbe  bottle  was 
handed,  something  which  the  witnent  coald  not 
see.  bat  which  was  placed  in  the  pocket  of  the  re- 
dpient,  is  sufQcient  to  support  tbe  inference  that 
the  person  who  parted  with  the  bottle  of  whis- 
ky received,  either  .by  way  of  sale  or  barter,  suf- 
ficient consideration  to  authorize  a  conviction  of 
a  violation  of  the  general  prohibition  law. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
gguori^  Cent  Dig.  SI  SOO-^;  Dec.  Dig.  | 

Brror  ftom  Superior  Court,  Mitchell  Goon- 
ty;  Frank  Paris,  Judge. 

Arthur  Splcer  was  convicted  of  violating 
the  prohibition  law,  and  brings  error.  At* 
firmed. 

B.  E.  Cox,  R.  L.  Cox.  and  J.  M.  Mayo,  Jr., 
all  of  Camilla,  for  plaintiff  in  error.  B.  C 
Bell,  Sol.  Qen.,  of  Cairo,  and  little,  Powell, 
Hooper  &  Goldstein,  of  Atlanta,  tor  the  State. 

BUSSEZJ^  J.  Judgment  aflbmed. 


DAVIS  V.  CITY  OF  ATLANTA.  (No.  CS,148.) 
{Court  of  Appeals  of  Georgia.   Oct  28,  19180 

(BvUaimt  I9  ik0  OourtJ 

Cbiuinai.  Law  (S  1168")— Wbit  of  Ebbob— 
— Denlu  of  Petition  fob  Cbbtiobabi. 
The  plaintiff  in  error  was  convicted  by  the 
recorder  of  tbe  city  of  Atlanta  of  a  violation  of 
a  municipal  ordinance  which  makes  it  an  of- 
fense to  have  on  hand  intoxicating  liquors  for 
tbe  purpose  of  ill^al  sale.  The  petition  for  cer- 
tiorari contained  no  assignment  of  error  of  law, 
except  the  general  assignment  that  the  convic- 
tion was  without  evidence  to  support  it  There 
was  some  evidence  to  support  the  finding  of  tiie 
recorder,  and  this  court  will  not  disturb  the  judg- 
ment of  the  superior  court  in  refusing  to  sanction 
tbe  petition  for  certiorari. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  8061-8066,  3070,  S071, 8074: 
Dec  Dig.  S  llAS.*] 


Brrpr  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton.  Judge. 

Rosa  Davis  was  oonvlcted  of  violating  a 
municipal  ordinance,  and  from  an  order  of 
the  superior  court;  denylug  a  writ  of  cer- 
tiorari, she  brings  error.  Affirmed. 

Morris  Macks,  of  Atlanta,  for  plaintiff  In 
error.  J.  L.  Mayson  and  W.  D.  Ellis,  Jr., 
both  of  Atlanta,  for  defendant  In  error. 

HILL,  a  J.  Judgment  afflrmed. 


CRONIN  V.  STATE.   (No.  6,087.) 
(Coort  of  Appeals  of  Georgia.   Oct  28,  1013.) 

(BvOttlHU  »v  tha  CoMtt.) 

1.  Intoxicating  Liquobs  (S  146*)— Offinse— 

80CIA1.  Clcbs. 

On  the  trial  of  an  indictment  containhig 
two  counts,  the  first  charging  the  accused  with 
the  offense  of  selling  intoxicating  Uouors,  and 
tbe  second  with  keeping  intoxicatmg  liquors  on 
hand  at  Ms  place  of  business,  where  tbe  de- 
fense relied  upon  was  that  be  kept  the  liquors 
at  a  social  club  and  furnished  same  to  members 
thereof,  and  bad  paid  to  the  state  the  license 
tax  of  $600,  the  following  excerpt  from  the 
charge  of  the  court  ia  not  only  not  erroneous, 
but  clearly  states  tbe  law  applicable  to  that 
issue:  "I  charge  you  that  that  statute  [refer- 
ring to  the  tax  act  of  1900  as  to  clubs  (Civil 
Code,  fi  033)]  does  not  permit  any  club,  organ- 
ization, or  association  to  sell  or  barter,  for  a 
valbable  consideration,  alcoholic,  spirituous,  or 
intoxicating  liquors.  That  statute  does  permit 
an  organiaation  or  club,  or  an  association,  ei- 
ther as  an  entity,  as  a  corporation,  or  as  a 
body  of  men,  or  as  individuals,  to  keep  on  band 
at  the  place  selected  by  them,  for  the  nae  of 
the  members,  alcoholic,  spirituous,  or  intoxl- 
catiiv  liquors,  upon  tbe  payment  of  the  license 
tax  required  by  tbe  General  Assembly.  But  I 
charge  you  that  tbe  liquor  so  kept  on  hand,  for 
such  cTub,  organization,  or  association,  must 
belong  to  tile  dob,  assodation,  or  organisation, 
either  as  a  body,  or  to  tbe  individnar  members 
composing  such  club,  association,  or  organisa- 
tion ;  and  it  is  a  violation  of  the  law  for  such 
club,  association,  or  organization,  or  any  in- 
Avidnal  member  thereof,  to  sell  or  barter,  for 
a  valuable  consideration,  alcoholic,  spirituous, 
or  Intoxicating  llqaors."  Union  &  Mechanics' 
Club  V.  Atlanta,  136  Ga.  721,  71  S.  E.  1060. 

[Ed,  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  108)  IW,  163;  Dec.  IMg. 
8  146.«J 

2.  iNBTBUCnONB. 

The  instructions  objected  to,  when  consid- 
ered in  connection  with  uie  entire  charge  of  the 
court,  are  nithout  material  error. 

8.  Cbiminal  Law  (|  878*)  —  Vebdiot  —  Sepa- 

BATE  Counts. 

The  evidence  demanded  a  conviction  on 
both  counts  of  the  indictment  The  general 
verdict  of  guilt?  was  therefore  proper,  and,  if 
any  error  of  law  was  committed,  it  was  whol- 
ly immaterial 

[Ed,  Noter-Fov  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  200S-2101;  Dea  Dig.  { 
878.*] 

Error  from  Olty  Court  of  Macon;  Bobt 
Hodges,  Judge. 
J,  P.  Cronin  was  oonvlcted  of  Tlolattng 
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the  probibltton  law,  and  brings  erron  A^ 

firmed. 

J<^  B.  Cooper,  of  Macon,  for  |>Ialiitlff  In 
error.  Jna  P.  Boss,  BoU  Qbxl,  of  Macon,  for 
tUB  State. 

HILI4  0.  J.  Jodgmoit  afBrmed. 


BUCK}  T.  STATB. 
WTATT  V.  SAMB. 
(Nos.  5,168,  6,104.) 
(Court  of  Appeals  of  Georgia.   Oct  28,  1918.) 

(Byllahus  by  t\9  Oourt,} 

1.  Cbimihal  Law  (|  955*)  —  Niw  TbeaL  — 
BBiEr  or  Etideitce. 

There  is  no  law  that  reQUlTes  one  moTing 
for  a  new  trial  to  make  up  a  brief  of  the  evi- 
dence from  the  official  stenographer's  report; 
and,  when  the  movant's  counsel  presents  a 
bri^  of  the  eridence  for  the  approval  of  the 
court,  it  is  for  the  iadge  to  approve  or  reject 
it,  and  it  is  immatenal  whether  counsel  for  tiie 
opposite  party  agrees  to  the  brief,  or  can  rec- 
oUect  the  testimony,  or  approves  the  state- 
ment thereof.  "The  law  does  not  require  the 
approval  of  the  brief  of  evidence  1^  opposfng 
connseL  He  has  nothing  to  do  with  it.  The 
law  requires  the  brief  to  be  approved  hj  the 
tHal  iadge  only."  Price  T.  High,  108  Ga.  149, 
33  S.  B.  957. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  2368-2371!;  Dec.  Dig.  i 
965.*] 

2.  CsanvAX.  Law  (|  955*)  —  Naw  Taul.  — 
Bbibf  of  EviDincB. 

On  presentation  of  an  Incorrect  brief  of 
evidence,  the  trial  Judge  mar  require  that  it 
be  corrected,  and  upon  the  movant  s  tailnre  or 
refusal  to  correct  it  the  judge  may  refuse  to 
approve  It,  but  before  refusing  on  the  ground 
that  the  brief  is  Incorrect,  he  should  first  call' 
attention  to  the  particular ■  in  which  it  is  in- 
correct and  afford  the  movant  an  opportunity 
to  correct  it 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  if  2368-2S72;  Dec.  Dig.  S 

965.  *] 

3.  Cbiuinal  IjA.w  a  856^  —  Nsw  TSXAZ.  — 
•  Bbief  of  Evidence. 

The  trial  judge  may,  for  himself,  require 
the  notes  of  the  official  stenographer  to  be 
written  out  at  the  pobUc  expense,  for  compari- 
BpQ  with  the  brief  of  evidence  as  presented  by 
the  movant  for  a  new  trial,  and  to  aid  in  re- 
freshing the  court's  recollection  of  tiie  testi- 
mony, but  he  has  no  power  to  require  the  mov- 
ant to  make  up  a  brief  of  evidence  from  the 
report  of  the  official  stenographer,  or  to  pro- 
duce the  report,  or  a  copy  of  it  to  be  used  in 
verifying  the  brief. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  236&-2372;   Dee.  Dig.  f 

966.  *] 

Error  from  Snperlor  Courts  Morgan  Ootm- 
tr;  J*  B.  Park,  Judge. 

WUlle  Bugg  and  Martin  Wyatt  were  con- 
Tlcted  of  selling  crops  under  tnortgage  liens, 
and  bring  error.  Reversed. 

M.  C.  Few,  of  Madison,  for  plalntlffB  In 
error.  Jos.  E.  Pottle,  Sol.  Oen.,  of  MlUedgre- 
Tllle,  and  A.  G.  Foster,  80L,  of  Madison,  for 
the  State. 


BU8SSILE«,  3.  The  point  presented  In  tbese 
casra  la  very  similar  to  that  Involved  In  Mo- 
Connell  t.  State,  8  Oa.  App.  394.  69  S.  B.  12a 
The  deftndanta  In  the  court  below  were  eon* 
Tlcted  of  a  misdaneanor— aelUns  cropa  that 
were  under  mortgage  lloia— and,  though  the 
two  casea  do  not  InTtilTe  Ihe  aane  ttaxuao- 
tlon,  the  cases  can  properlj  be  conald^ed 
together,  because  each  xelatea  to  the  dis- 
missal of  the  defendants  motion  for  a  new 
trlaL  Both  defendants  moved  fbr  a  new 
trial  July  16,  1913,  and  the  hearing  was  set 
for  July  21st  The  motlona  were  regularly 
continued  nntU  July  28th,  and  then  by  conr 
sent  were  continued  until  August  1st,  on 
which  date  they  were  taken  up  tor  hearing. 
As  appears  from  the  order  of  the  trial  judge^ 
the  contlnuanees  were  granted  for  the  pur- 
pose of  atfordlng  eonnsA  for  the  movant 
time  to  pxware  and  present  a  brief  of  the 
eridence.  At  the  hearing  counsel  for  the 
movants  ises^ted  la  each  case  what  ap- 
pears to  be  a  quite  fall  brief  of  the  evidence 
but  the  Judge  declined  to  arorova  elth« 
brieC  and,  vffoia  mothm  <^  the  state's  coon> 
asAt  dismissed  the  two  motlona  for  new  trlaL 
Tt6  movants  sought  to  have  this  Judgment 
reviewed  by  certiorari,  but  the  Jndge  of  the 
superior  court  refused  to  sanction  the  peti- 
tion in  either  case,  and  exception  la  taken  to 
the  refuisal  to  sanction. 

[1  ]  We  think  that  the  Judge  of  the  superi- 
or  court  should  In  each  case  have  sanctioned 
the  certiorari  upon  the  allegations  of  the 
petition  with  reference  to  the  dismissal  of 
the  motion  for  new  trial  upon  the  ground 
that  the  movant  had  failed  to  present  a  cor- 
rect brief  of  the  evidence.  It  is  true  that 
in  the  case  of  Bugg  the  reason  for  the  dis- 
missal does  not  so  plainly  appear  from  the 
order  of  the  judge  as  In  the  case  of  Wyatt ; 
but  the  reason  for  the  dismissal  Is  made 
equally  plain  by  the  avermente  of  the  peti- 
tion, and  these  must  be  accepted  by  the  judge 
of  the  superior  court  as  true  until  the  coming 
In  of  the  answer.  Llnder  v.  Renfroe,  1  Oa. 
App.  68,  67  8.  B.  976.  In  Wyatt's  Case  the 
order  of  the  judge  is  quoted  as  follows: 
"The  within  motion  for  a  new  trial  having 
been  set  for  hearing  on  the  21st  day  of  July, 
1918,  and,  there  being  no  brief  of  evidence 
by  counsel  in  this  case  on  said  date,  the  hear- 
ing of  this  motion  was  continued  by  consent 
of  counsel  until  July  28th,  for  the  purpose 
of  preparing  and  presenting  a  brief  of  evi- 
dence in  said  case,  and  for  the  same  reason 
the  said  motion  was  not  heard  on  July  28 th. 
The  same  came  on  this  date  to  be  heard  by 
consent  of  parties.  There  being  no  correct 
brief  of  evidence  presented  by  counsel  for 
movant,  it  appearing  that  the  case  had  been 
reported  by  the  official  stenographer  of  this 
court  and  no  effort  had  been  made  by  mov- 
ant's attorney  to  get  a  brief  of  evidence  bas- 
ed on  said  report,  on  motion  of  the  solicitor 
of  this  court  this  motion  is  dismlBsed  on 
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the  grounds  that  no  correct  brief  of  eTl- 
dence  la  presented  or  made  In  this  case,  and 
no  such  brief  as  he  could  agree  to  had  been 
presented.  This  Angnst  1.  1913.  K.  &  And- 
erson, Jadge  city  court  of  Madison." 

[2, 8]  From  this  order,  as  well  as  from  the 
recitals  of  the  petition  for  certiorari  and  the 
assignments  of  error  contained  tfaerdn.  It  Is 
plain  that  the  trial  Judge  dismissed  the  mo- 
tion for  new  trial  because  counsel  foi  movant 
Itad  not  procured  a  transcriitt  of  the  steno- 
graphic report  of  the  official  stenographer, 
and  because  foi>  this  reason  the  solicitor  of 
the  dty  court  would  not  agree  to  tbe  brief  of 
the  evidence  as  presented  by  counsel  for  the 
moTant  It  does  not  appear,  from  the  peti- 
tion for  certiorari,  that  the  Judge  of  the  dty 
court  could  not  remember  tbe  testlm<my,  and 
for  this  reason  was  unable  to  correct  the 
brle^  nor  does  It  appear  that  the  conift  call- 
ed tbe  attention  of  the  movant's  counsel  to 
those  particulars  wherein  the  brief  of  evi- 
dence was  Incorrect,  and  that  counsel  refused 
to  correct  It  In  accordance  with  tbe  recollec- 
tion of  the  court  If  the  Jndge  had  stated 
In  the  order  that  he  was  unable  to  remember 
the  testimony  delivered  on  the  trial  (Martin 
V.  Mendel,  10  Oa.  App.  417,  73  S.  E.  620), 
or  even  If  he  had  stopped  with  tbe  statement 
that  he  declined  to  approve  the  brief  because 
it  was  Incorrect,  nothing  would  be  presented 
for  review.  It  seems  plain  to  us,  however, 
from  a  reading  of  the  order  that  the  dismis- 
sal of  the  motion  was  based  upon  the  fact 
that  tbe  solicitor  of  the  dty  court  would  not 
agree  to  the  brief  as  presented,  and  the 
movant's  counsel  had  not  procured  a  trans- 
cript of  the  stenographic  report  of  the  offi- 
cial stenographer.  As  was  held  by  the  Su- 
preme Court  In  Price  v.  High,  108  Ga.  149, 
33  S.  E.  957:  "The  law  does  not  require  the 
approval  of  the  brief  of  evidence  by  opposing 
counsel  He  has  nothing  to  do  with  it  Tbe 
law  requires  the  brief  to  be  approved  by  the 
trial  Judge  only.  It  may  be  necessary  for 
him  to  bave  the  full  stenographic  report 
written  out,  In  order  to  ascertain  whether 
the  material  evld^ce  19  all  embraced  In  the 
brief  of  evidence  prewnted  to  him.  This  he 
can  require.  Central  R.  Go.  v.  Robertson.  92 
Ga.  741, 18  8.  E.  986.  If  a  brief  of  evidence 
containing  only  tbe  material  facts  should  be 
presented  to  a  trial  Jndge,  and  be  refuse  to 
approve  it,  a  bill  of  exceptions  would  lie  to 
this  refusal."  In  Central  R.  Co.  v.  Robert- 
son, supra,  as  In  other  cases,  it  was  held  that 
the  Judge  has  no  power  to  require  the  party 
moving  for  a  new  trial,  or  his  counsel,  to 
make  up  a  brief  of  evidence  from  tbe  official 
stenographer's  report,  or  to  produce  the  re- 
port or  a  covy  of  It,  to  be  used  in  verifying 
the  brlet 

The  real  question,  when  a  brief  of  evidence 
is  presented  within  the  time  allowed  by  the 


court  for  that  purpose,  is  whether  the  brief 
Is  a  correct  statement  of  the  material  testi- 
mony delivered  upon  the  trial.  If  It  Is,  it 
should  be  approved,  regardless  of  the  views 
of  tbe  opposing  counseL  If  it  is  not  correct 
the  Jndge  should  point  out  to  counsel  for  the 
movant  th<Mse  particulars  wherein  it  Is  In- 
correct or  defective,  and  afford  an  opportu- 
nity for  the  correction  required  by  tbe  court 
It  would  not  be  fair  to  the  movant  to  state 
In  a  gen^l  way  that  the  brief  is  incorrect 
without  pointing  out  wherein  it  is  Incorrect 
Of  course,  If  counsel  declines  to  make  the  re- 
quired corrections,  the  court  should  refuse  to 
approve  the  brief,  unless,  by  reason  of  the 
fact  that  the  court's  recollection  has  been  re- 
freshed, tbe  court  remembers  the  fact  In 
question  to  be  as  stated  by  counsel  for  the 
movant;  and,  of  course,  In  cases  like  those 
of  Martin  v.  Mendel,  10  Ga.  App.  417,  73  3. 
E.  620,  Williams  v.  Johnston,  94  Ga.  722,  19 
8.  B.  888,  Anderson  v.  McLean,  94  Oa.  798, 
22  S.  E.  302,  and  Gwinn  v.  Almand.  110  Ga. 
318,  36  S.  E.  ISO,  where  by  reason  of  lapse  of 
time  the  Judge  Is  unable  to  remember  the 
testimony,  be  may  properly  decline  to  approve 
the  brief  of  evidence  as  presented;  and  in 
such  a  case  dismissal  of  the  motion  for  a  new 
trial  would  follow.  In  McConnell  v.  State,  8 
Oa.  App.  396,  69  8.  B.  121,  this  court  said: 
"Refusal  to  approve  the  brief  which  had 
been  filed  and  presented  for  approval  by  the 
attorney  for  the  movant  within  the  prescrib- 
ed time,  because  the  brief  as  presented  and 
filed  was  incorrect,  was  not  fair  to  the  mov- 
ant's counsel,  nnless  his  attention  had  been 
called  to  the  particulani  in  which  the  brief 
was  Incorrect  and  an  opportunity  given  him 
to  make  the  correction.  In  no  case  la  it  tbe 
dnty  of  counsel  for  the  movant  to  present  the 
stenograi^er's  report  of  tbe  evidence.  He 
was  not  required  by  law  to  do  so,  and  the 
Judge  bad  no  power  to  require  the  movant  to 
make  up  the  brief  of  evidence  from  an  official 
stenographic  report,  or  to  produce  the  report 
or  a  copy  of  it,  to  be  used  In  verifying  the 
brief.  Central  R.  Co.  v.  Robertson,  92  Oa. 
741.  18  S.  E.  986.  If  the  Jndge  had  deemed 
it  necessary  to  bave  a  full  stenographic  re- 
port written  out  to  aid  taim  in  ascertaining 
whether  all  the  material  evidence  was  em- 
braced in  the  brief  as  presented  to  him,  he 
could  have  required  It  Price  v.  High,  108 
Ga.  145,  33  S.  E.  956.  But  he  certainly  could 
not  dismiss  the  motion  because  the  brief  of 
evidence  was  not  made  up  from  the  official 
stenographer's  report  We  think  that  the 
court  should  not  have  dismissed  the  motion 
for  a  new  trial  for  the  reasons  stated  in  his 
order;  but  on  the  contrary,  there  should 
have  been  some  effort  made  on  his  part  to 
correct  and  approve  the  brief  as  filed  and 
presented  by  the  movant" 
Judgment  reversed. 
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HALL  T.  STUDEBAKER  CORPORATION 
OF  AMERICA.    (No.  4,941.) 
(Court  of  Appeals  of  Georgia.    Oct.  28,  1918.) 

(SyUabu*  by  the  Court.) 

1.  SALS8  (I  446*)  — Bbkagh  or  Wabuntt  — 

A0TI0N-~N0N8UIT. 

The  plaintiff  harins  made  out  a  prima  fade 
case  by  the  introduction  of  evidence  Bopport- 
Ing  the  allegatioua  in  his  petition,  the  court 
erred  in  granting  a  nonsuit 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  gS  1303-1308;  Dec.  Dig.  8  445.*] 

(Additional  SyUabiu  by  EOUoriol  Staff.) 

2.  Salbb  (§  437*)— "ExEctmoir"  or  Ooim&or 
—Effect  or  Aduibsion. 

Where  the  defendant  in  an  action  for 
breach  of  a  contract  of  warranty  of  an  automo- 
bile admitted  the  "execution"  of  the  contract, 
this  was  an  admission  of  the  doing  of  acta  nec- 
essary to  carry  its  purpose  into  effect  and  left 
plaintiff  with  the  necessity  of  proving  merely 
a  breach  and  damages. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  tS  1248-1257;  Dec.  Dig.  |  437.* 

For  other  definitions,  aee  Words  and  Phras- 
es, ToL  8,  pp.  2558-25«L] 

Pottle,  J.,  Assenting. 

Error  fiom  C9t7  Court  of  Uacon;  Robt 
Hodges,  Judg& 

Action  by  T.  M.  Hall  against  the  Stude- 
baker  Corporation  of  America.  Judgment 
for  defendant,  and  plalntUt  brings  error. 
Rerersed. 

Sibley  &  Sibley,  of  KUUedgevlUe,  and  A.  L. 
Dasher,  of  Macon,  for  plaintiff  In  error. 
Hatcher  &  Smith,  of  Macon,  for  defendant  In 
error. 

HILL,  C.  J.  Suit  was  brought  in  the  city 
court  of  Macon  against  the  Studebaker  cor- 
poration of  America  for  damages  for  an  al- 
leged breach  of  a  contract  of  guaranty  of  an 
automobile.  Upon  the  trial,  after  the  Intro- 
duction of  evidence  by  the  plaintiff,  a  non- 
suit was  granted.  To  this  Judgment  he  ex- 
cepted. 

[1]  The  plaintiff's  petition  contained  sub- 
stantially the  following  allegations:  That 
the  defendant  was  a  nonresident  corpora- 
tion with  an  agent  in  Bibb  county,  Ga.,  to 
wit,  the  firm  of  Wlllingham  &  Wheeler,  com- 
posed of  E.  J.  Wlllingham,  Jr.,  and  J.  C. 
Wheeler;  that  on  June  24,  1911,  plaintiff 
purchased  of  the  defendant  an  automobile 
'"known  as  an  E.  M.  F.  Roadster  30,  and  paid 
the  full  purchase  price  therefor,"  and  at  the 
time  of  purchase  the  defendant  executed  to 
the  plaintiff  the  following  contract  of  guar- 
anty :  "The  Studebaker  Corporation,  E.  M. 
F.  Factories,  Manufacturers  of  Automobiles. 
CertTflcate  No.  6764,  Motor  No.  21447,  Model 
E.  M.  F.  30.  Detroit,  Michigan,  U.  S.  A. 
Guaranty :  This  Is  to  certify  that  the  Stude- 
baker Corporation  fully  warrants  and  guar- 
antees the  automobile  covered  by  this  cer- 
tlQcate  for  a  period  of  one  full  year  from  the 
date  of  original  sale  by  the  dealer.  This 


guaranty  Includes  all  material  and  all  equip- 
ment (tires  excepted)  used  In  connection  with 
the  construction  of  such  automobile.  Tops 
and  windshield  not  guaranteed  unless  bear- 
ing E.  M.  F.  nameplate.  If  any  part  or  parts 
of  this  car  break  or  prove  defective  within 
one  year  from  any  cause  whatsoever,  and  the 
customer  shall  forthwith  communicate  .the 
fiict  to  the  Studebaker  Corporation  or  one 
of  Its  authorized  dealers,  giving  the  number 
of  the  car  and  the  name  of  the  dealer  from 
whom  the  car  was  bonght  and  the  date  ot 
purchase^  and  If  It  abaU  appear  that  aach 
breakage  was  not  due  to  misuse,  Diligence, 
or  accident,  the  Studebaker  Corporation  wlU 
fumtah  such  new  parts  either  at  Its  branch 
lionse  or  Its  factory  In  Detroit,  MlCh..  tne 
ot  chaise  to  the  ownw.  This  guaranty  does 
not  apply  either  directlr  or  indirectly  to  con- 
sequontial  damages  of  any  nature  whatso- 
ever, or  to  the  replacement  of  tires  whldi 
are  guaranteed  by  the  manufacturers  there- 
of. The  Studebaker  Ccnrporation.  Walter 
E.  Flanders,  Third  Vice  President  Attest: 
James  E.  Spencer,  Assistant  Sect" 

It  woB  alleged  tiiat  within  six  months  from 
the  date  of  purdiase  the  said  automobile 
proved  defective  In  the  following  parts :  Ra- 
diator, gasoline  tank,  left  front  fender,  and 
body — and  that  notice  of  these  defects  was 
given  the  defendant,  In  compliance  with  the 
contract,  but  that  the  defendant  failed  and 
refused  to  comply  with  Its  agreement  and 
make  good  the  d^ecbe^  to  petitioner's  dam- 
age. 

The  defendant  In  Its  answer  admitted  Its 
nonresideuce,  denied  that  it  had  an  agent  In 
the  firm  of  Wlllingham  &  Wheeler,  but  aver- 
red that  this  firm  were  dealers  In  automo- 
biles manufactured  by  the  defendant,  admit- 
ted the  execution  of  the  contract  at  the  al- 
leged date  of  sale,  and  admitted  that  notice 
under  the  contract  was  given  by  the  plain- 
tiff and  that  the  defendant  failed  and  re- 
fused to  replace  the  parts,  but  denied  that 
the  plaintiff  had  purchased  the  automobile 
from  It,  averring  that.  If  such  purchase  was 
made,  it  was  from  some  firm,  or  dealer,  or 
person  other  than  the  defendant  It  denied 
liability. 

The  written  contract  set  forth  In  the  peti- 
tion was  introduced  in  evidence.  On  the 
back  of  it  was  the  following  Indorsement: 
"The  Studebaker  Corporation,  E.  M.  F.  Fac- 
tories, Manufacturers  of  Automobiles,  Cer- 
tificate of  Guaranty.    Certificate  No.  6764. 

Model  E.  M.  F.  30.   Car  No.  ,  Owoef. 

Dr.  T.  M.  Hall.  Address,  MiUedgeviUe,  Ua. 
Date  of  sale,  June  24,  1911."  l^be  plalntlir 
introduced  evidence  in  support  of  the  materi- 
al all^ationB  of  the  petition.  Counsel  agree 
that  the  ground  upon  which  the  presiding 
Judge  based  his  Judgment  of  nonsuit  was  that 
the  plaintiff  failed  to  show  any  privity  of 
contract  betweoi  himself  and  the  def^idant 
In  that  ttie  evidence  showed  that  the  plaintiff 
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purchased  the  car  from  the  R.  H.  McComb 
Auto  Company,  of  Baldwin  comity,  Ga.,  who 
was  at  that  time  a  subdealer  of  WilUnghaui 
&  Wheeler,  who  were  In  tarn  dealers  In  "B. 
M.  F."  antomohlles  in  Bibb  county,  Ga.»  and 
not  agenta  of  the  defendant 

Conceding  that  this  privity  of  contract  be- 
tween the  McCon^  Auto  Company  and  the 
defendant  was  totally  lacking,  nevertheless, 
under  the  construction  that  we  place  on  the 
contract  and  In  light  of  the  allegations  In  the 
petition  and  admlssionB  in  the  def^dant's 
answer,  we  think  the  court  erred  la  granting 
a  nonsuit 

[2]  The  execution  of  an  instrument  such 
as  is  Involved  in  the  present  case  means  the 
doing  of  all  such  acts  as  are  necessary  to 
carry  into  effect  Its  purpose.  And  In  a  snlt 
upon  such  a  contract,  when  the  defendant 
admits  the  execution  of  the  Instrument  the 
remaining  elements  of  the  case  to  be  estab- 
lished by  the  plaintiff  are  Its  breach  and  con- 
sequential damagea  In  snch  a  case,  unless 
the  defendant  establishes  some  justification  or 
excuse  recognized  by  law,  his  liability  Is 
fixed.  When,  therefore,  in  the  present  case 
the  defendant  admitted  the  execution  of  the 
Instrument  If,  under  the  trial  court's  con- 
struction of  the  contract,  this  admission,  to- 
gether with  the  further  admission  in  the 
answer  that  the  notice  required  by  the  con- 
tract had  been  given  (which  notice  was  re- 
quired to  contain  the  number  of  the  car,  the 
name  of  the  dealer  from  whom  bought  and 
the  date  of  the  sale),  did  not  carry  with  it 
the  presumption  that  the  sale  was  conducted 
through  an  authorized  dealer  or  invoke  the 
principle  of  ratification  and  so  dispense  with 
proof  of  authority  in  the  McComb  Auto 
Company,  we  are  clear  that  these  admissions 
did  establish  directly  a  privity  or  contractu- 
al relationship  between  the  plaintiff  and  the 
defendant  and  left  only  the  necessity  of 
proof  of  a  breach  and  damage  to  authorize 
the  submission  of  the  case  to  the  jnry. 

It  Is  true  the  plaintiff  alleged  in  his  peti- 
tion that  Wllllngham  &  Wheeler  were  agents 
of  the  defendant,  but  this  allegation  was 
merely  for  the  purpose  of  showing  the 
court's  Jurisdiction  of  the  nonresident  de- 
fendant; and,  when  the  defendant  appeared 
and  pleaded  to  the  merits,  the  allegation  had 
completely  served  Its  purpose.  Under  the 
construction  we  place  on  the  contract  the 
trial  court  having  admitted  evidence  in  sup- 
,  port  of  the  material  allegations  of  the  plain- 
tiff's petition,  the  case  should  have  been  sub- 
mitted to  the  jury's  consideration  and  the 
court  erred  In-  granting  a  nonsulL 

Judgment  reversed. 

POTTTLE,  J.  (dissenting).  The  alleged  con- 
tract of  gimranty  upon  which  the  suit  was 
brought  did  not  on  Its  face  purport  to  have 
been  made  with  the  plaintiff.  It  was  there- 
fore essential  to  the  -plaintiff's  case  that  he 
should  have  shown  that  the  guaranty  was 


delivered  to  him  by  some  authorized  agent 
of  the  corporation  by  whom  It  was  executed. 
It  appears,  from  the  evidence,  'that  the  de- 
fendant executed  a  written  contract  of  sale 
with  WilUngham  &  Wheeler  Auto  Company 
of  Macon,  Ga.  This  contract  provided  that 
this  agent  of  the  defendant  should  appoint 
subdealers  to  handle  the  defendant's  auto- 
mobiles at  various  places  wltliln  the  territory 
covered  by  the  contract  It  was,  however, 
expressly  provided  In  the  contract  that  all 
agreements  made  with  subdealers  should  be 
on  forms  to  be  furnished  by  the  defendant 
and  upon  terms  satisfactory  to  It  and  that 
no  such  agreement  would  be  valid  until  the 
defendant  had  approved  It  In  writing.  The 
evidence  shows  that  the  plaintiff  purchased 
the  automobile  from  the  R.  H.  McComb  Auto 
Company,  of  Baldwin  county,  but  In  the  evi- 
dence there  Is  nothing  to  show  that  the 
seller  was  the  authorized  agent  of  the  defend- 
ant or  that  It  had  been  appointed  a  sub- 
dealer  by  the  Wlllingham  ft  Wheeler  Auto 
Company  In  the  manner  provided  for  lu  the 
contract  between  It  and  the  defendant.  It 
was  essential  to  the  plaintiff's  case  to  prove 
either  that  the  person  from  whom  he  pur- 
chased the  machine  was  an  authorized  agent 
of  the  defendant  and  bad  been  appointed  a 
subdealer  as  provided  in  the  contract  with 
Wllllngham  ft  Wheeler  Auto  Company.  Un- 
less one  or  the  other  of  these  things  ap- 
peared, the  plaintiff  was  not  entitled  to  re- 
cover on  the  contract  of  guaranty.  Smith 
V.  WllUams,  117  Ga.  T82,  45  S.  E.  394,  97  Am. 
St  Rep.  220.  The  plalntlfTs  remedy  was  to 
proceed  against  the  seller  by  an  action  for 
damages  for  a  breach  of  an  implied  war- 
ranty, and  the  seller  in  turn  might  have  Its 
remedy  over  against  the  person  from  whom 
it  received  the  machine.  In  the  evidence 
introduced  In  b^alf  of  the  plaintiff,  no  priv- 
ity of  contract  was  shown  between  him  and 
the  defendant,  and  the  nonsuit  was  ppoperly 
granted. 


GADLIN  T.  STATE.    (No.  5,113.) 
(Court  of  Appeals  of  Georgia.    Oct  28,  1913.) 

(Svllaiva  hy  the  Court.) 

1.  Cbihihai.  Law  (J  822»)  —  New  Tbial  — 
Failubk  to  Inbtkuct. 

The  evidence  as  to  alibi  not  being  such  as 
to  exclude  the  poasibillty  of  Uie  defendant's 
preeence  at  the  time  of  the  commission  of  the 
offense,  and  there  being  no  request  for  an  in- 
struction upon  the  subject,  the  fnilure  to  charge 
OQ  the  defense  of  alibi  was  not  a  ground  for 
a  new  trial. 

lEd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  gS  2210-2218;  Dec.  Dig.  I 
022.*] 

2.  C&iMiNAL  Law  (§  1160*)— Wbit  or  Ebbob 
—Review  of  Vebdict. 

The  remaining  assignments  of  error  are 
without  merit,  and  the  verdict  of  the  jury,  ap- 
proved by  the  trial  judge,  will  not  be  msturbed. 

[Ed.  Note,— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  3084 ;  Dec.  Dig.  g  1160.*] 
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Error  from  Snperior  CSoiirt;  Ben  Wl  Comi- 
ty; W.  F.  George,  Judge. 

Joe  Gadllii  was  convicted  ot  edme^  and 
brings  error.  Affirmed. 

3,  A.  Griffin  and  D.  B.  Griffin,  both  of 
Fitzgerald,  for  idatntUt  In  error.  Jo&  B. 
Wall,  Sol.  Gen.,  of  Fitzgerald,  for  tiie  State. 

BUSSELl^  3.  Judgment  affirmed. 


EnTNTEB  et  aL  t.  STATE.    (No.  5,085.) 
(Court  of  Appeals  of  Georgia.   Oct.  28,  1913.) 

(SyUahiu  ly  the  Court.) 
OanoHAi.  Law  ({  824*)— Luciht  (|  S*)  — 

ELBUENTB  or  OmEItBE— DUTT  TO  IlfBTBUCT— 

Requests— Nbcebsitt. 

This  case  is  controlled  by  the  mllnga  of 
this  court  io  Paulk  t.  Sute.  5  Ga.  App.  572, 
63  S.  E.  659.  Moses  t.  State,  8  Ga.  Aj>p.  446. 
69  S.  E.  575,  and  Smith  v.  State,  11  Ga.  App. 
885,  75  8.  E.  447.  From  the  state  of  the  evi- 
dence in  the  record,  it  was  the  duty  of  the  court 
(without  a  request)  to  instruct  the  jury  that 
u  the  intention  to  steal  was  not  formed  until 
after  the  killing  of  the  cow,  the  defendants 
would  not  be  guilt;  of  the  offense  of  cattle 
■tealtng,  and  could  not  be  convicted  ander  the 
indictment.  It  was  error  to  charge  the  Jury, 
in  effect,  that  although  the  killing  was  acd- 
dental,  if  the  defendants  thereafter  formed  the 
intention  of  converting  the  carcass  to  their  own 
use,  they  would  be  guilty. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1996-2004;  Dec.  Dig.  | 
824;*  Larceny,  Coit  Dig.  fS  8-10;  Dec.  Di^ 
IS.*] 

Error  from  Superior  Oonrt^  Colquitt  Coqu- 
ty;  W.  E.  lliomas.  Judge. 

William  Hunter  and  others  were  conTicted 
of  larceny,  and  bring  error.  Reversed. 

W.  F.  Way  and  Bryan  A  Bryan,  all  of 
Muultrie,  fbr  plaintiffs  In  error.  J.  A.  Wilkes, 
SoL  Gen.,  of  Moultrie,  for  the  State. 

BUSSELI^  J.  Judgment  reTerae^ 


GABOLIS  T.  CITT  OF  ATLANTA. 
(No.  S483.) 
(Court  of  Appeals  of  Georgia.   Oct  28,  1018.) 

(Bvllabif  hy  the  Court.) 

MUNICIPAX.  GOBPOBATIONS  (|  642*) — CeBTIO- 

UBi— Bon  d— SurnciBNCT. 

The  petitioD  for  certiorari  not  having  at- 
tached thereto  either  a  certi6ed  copy  of  the 
bond  required  by  section  5192  of  tne  Civil 
Code,  nor  a  certi6cate  of  the  recorder's  court 
of  the  city  of  Atlanta  that  such  bond  had  been 
filed  and  approved  as  required  by  law,  and  It 
further  appearing,  from  the  allegation  in  the 

fietition  in  reference  to  the  bond,  that  tiie  al- 
eged  bond  was  not  conditioned  as  required  by 
law,  the  judge  of  the  superior  court  did  not 
err  fn  refusing  to  order  the  issuance  of  a  writ 
of  certiorari  in  behalf  of  one  who  had  been  con- 
victed in  the  recorder's  court.  Moon  v.  Jef- 
ferson, 10  Ga.  Am>.  572,  73  S.  E.  854;  Cannon 
T.  Americus.  11  Ga.  App.  96,  74  S.  B.  701. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  flf  1412-1416;  Dee. 
Dig.  I  642.*] 


Error  from  Superior  Court,  Fulton  Coudp 
17;  J.  T.  Pendleton,  Judge. 

Chris  Garolls  was  convicted  in  the  record- 
er's court  of  the  city  of  Atlanta.  From  the 
st^perior  court's  refusal  to  order  the  Issu- 
ance of  a  writ  <tf  certiorari,  he  brings  error. 
Afflxmed. 

Maddox  *  Sims,  of  Atlanta,  for  piain- 
tlff  in  error.  J.  L.  Uayson  and  W.  D.  Ellla; 
Jr.,  botb  of  Atlanta,  fbr  defendant  in  error. 

BUBSEUU  J>  Judghient  affirmed. 


SHIBLliIZ  T.  STATBw    (No.  S^Ta) 
(Court  of  Appeals  of  Georgia.  Oct  28,  msj 

(SyUahua  hy  the  Court.) 
Sales  (8  484*)— Condxtxonai.  Saufr-TsAiia* 

FEE  OF  PKOPKBTT.  ^ 

It  is  a  violation  of  section  722  of  the  Pe- 
nal Code  of  1910  for  the  purchaser  of  property 
on  conditional  sale,  where  title  is  retained  by 
the  vendor,  to  sell  or  incumber  the  property 
without  the  consent  of  the  vendor  and  with  in- 
tent to  defraud  him.  If.  however,  one  purchas- 
es personal  property  on  credit,  and  title  is 
not  retained  by  the  vendor,  and  a  third  person 
furnished  the  purchase  money  paid  the  vendor, 
and  thereafter  the  purdiaser  executes  to  tiis 
person  furnishing  the  mon^  a  bill  of  sale  of 
the  property  as  securl^  for  the  indebtedness  a 
subsequent  sale  of  the  property  by  the  debtor 
vrithout  the  consent  of  uiat  person  is  not  a  vio- 
lation of  this  section  of  the  Code. 

[Ed.  Noter— For  otiier  cases,  see  Sales,  Gmt 
Dig.  U  1866, 1483;  Dec.  Dig.  »  484.*] 

Error  from  Superior  Court,  Babna  Coun- 
ts'; J.  B.  Jones,  Jndg& 

E.  W.  Shirley  was  conricted  of  Tlxdating 
Penal  Code  191(^  |  722,  and  bringB  error. 

Reversed. 

W.  S.  Paris, .  of  Clayton,  for  plaiutlfF  in 
error.  Bobt  McMillan,  SoL  Gen.,  of  Clariia- 
Tille^  for  the  State. 

POTTLE,  J.  The  accused  was  convicted 
of  a  violation  of  section  722  of  the  Penal 
Code  of  1910.  The  Indictment  charges  that 
the  accused,  while  holding  personal  prop- 
erty, to  wit,  a  mule,  under  a  conditional  pup- 
chase  and  sale,  by  the  terms  of  which  the 
v^dors,  Docklns  Bros.,  retained  title  until 
the  payment  of  the  purchase  price,  sold  and 
incumbered  the  mule  without  the  consent 
and  approval  of  the  said  vendors  and  with 
intent  to  defraud  them.  The  evidence  shows 
that  the  accused  purchased  the  mule  from 
one  Jordan,  and  that  Dockina  Bros,  furnish- 
ed all  of  the  purchase  price  except  f5,  which 
was  paid  by  the  accused.  After  the  pur- 
chase from  Jordan,  the  accused  executed  a 
paper  which  recited  that  "the  title  to  the 
mule  bought  of  8.  Jordan  Is  in  Docklns 
Bros,  until  paid  for  by  E.  W.  Shirl^."  Un- 
der QO  view  of  the  evidence  can  Docking 
Bros,  be  regarded  as  "vendors"  of  the  mule 
within  the  meaning  of  the  section  of  the 
Code  under  which  the  indlctm»t  was  fram- 
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ed.  As  expressed  by  one  of  the  Docklns 
brotbers,  their  firm  "stood  good  for  a  mule 
for  Mr.  Shirley;  bought  him  a  mule  and 
paid  for  It"  Taking  the  evidence  aU  to- 
gether. It  la  apparent  ttiat  title  to  the  mule 
never  was  In  Docklna  Bros,  prior  to  the  ex- 
ecution by  the  accused  of  the  paper  above 
referred  to.  It  is  simply  a  case  where  the 
accused  bou^t  a  mule  from  Jordan,  and 
Docfclns  Bros,  agreed  with  Jordan  to  see 
that  the  purchase  price  was  paid.  The  sale 
of  the  mule  after  the  execution  of  the  paper 
by  the  accused  to  Docklns  Bros.,  If  an  of- 
fense at  all,  la  not  a  violation  of  section 
122  of  the  P^ial  Code.  It  is  only  where 
"title  ia  retained  by  the  vendor"  that  a  sale 
of  the  property  by  the  purdiaser  is  a  viola- 
tion of  this  section  of  the  Code.  We  think, 
therefore,  that  the  evidence  did  not  author- 
ize the  conviction,  and  that  .a  new  trial 
riiould  have  been  granted. 
Jodgmoit  leversed. 


BBNJAMIN-OZBURN  CO.  T.  MOBBOW 
TRANSFBB  &  STOBAGB  Ca 
(No.  4fiSS.) 

(Court  of  Appeals  of  Georgia.   Oct  28, 1918.) 

AssiomiBim  ({  23*)— CABBiKBa  (|  76*)— In- 
JTBT  TO  Goon^AaaionABXLirr  or  Bioht 
OF  Action  —  TsAinnft  bt  Tbusub  ui 

Bankbuftot. 

The  allegations  of  the  petition  set  out  a 
cause  of  action  arldng  ex  contractu,  relating 
to  a  right  of  property.  This  right,  being  a 
chose  Ln  action,  was  legally  assignable,  and  a 
suit  by  the  assignee  was  maintainable. 

[Bid.  Note. — Kor  other  cases,  see  Assignments, 
Cent  Dig.  H  40,  41;  Dec.  Dia.  %  M;*  Car- 
fiera.  Cent  Dig.  H  2C6-271,  868;  Dec.  Dig. 
I  TO.*] 

Error  from  Gltr  Conrt  of  Atlanta;  H.  M. 
Beld.  Jndgo, 

Action  by  tbe  Benjandn-Odmrn  Oompany 
against  the  Morrow  Transfer  &  Storage  Com- 
pany. Judgment  tot  defendant,  and  plaintiff 
brings  error.  Reverses. 

Moore  &  Pomeroy,  of  Atlanta,  for  plalntilf 
in  error.  Daniel  MacDougald,  of  Atlanta, 
tor  defendant  in  error. 

"SLLL,  C.  J.  This  case  Is  here  on  excep- 
tions to  tbe  Judgment  sustaining  a  general 
demurrer  and  dismissing  the  petition.  The 
plalntlft  brought  suit  In  the  city  court  of 
Atlanta,  alleging  substantially  that  the  de- 
fendant was  engaged  in  the  business  of  com- 
mon carrier  and  warehouseman;  that  the 
Southern  Soda  Water  Company  was  the 
owner  of  described  ipersonal  property  of  the 
value  of  $400,  and  employed  the  defendant  to 
transfer  this  property  and  store  the  same  in 
Its  warehouse;  that  the  Southern  Soda  Water 
Company  was  adjudicated  a  bankrupt,  and  the 
plaintiff  bought  the  property  from  the  trustee 
In  bankruptcy,  under  an  order  of  tbe  bank- 


ruptcy court,  and  the  trustee,  in  pursuance  of 
an  order  of  court,  "transferred  to  petitioner 
all  of  the  right,  title,  and  Interest  which  the 
Southern  Soda  Water  CMopany  had  in  and 
to  any  olaim  for  damages  against  the  defend- 
ant herein,  growing  out  of  Injury  to  any  and 
all  of  the  property  herein  d^crlbed;"  that 
while  this  property  was  in  the  possession  of 
the  def$;iidant  under  Its  agreem^t  to  safely 
transport  store,  and  protect  the  same,  It 
was  broken  and  damaged  by  the  defendant 
and  because  of  such  damage  it  was  utterly 
worthless.  Damages  were  asked  in  the  sum 
of  $500;  It  being  alleged  that  the  property 
was  damaged  by  reason  of  the  n^llgence  of 
the  defendant  in  the  handling  of  the  same, 
and  that  the  detendant  was  not  in  the  exer- 
cise of  ordinary  care  and  diligence. 

The  trial  Judge  treated  the  action  as  one 
sounding  in  tort  and  the  right  of  action  as 
nonassignable,  and  the  sole  question  for  the 
determination  of  this  court  is  whether  the 
action  was  one  ex  delicto  or  one  ex  con- 
tractu. Section  3655  of  tlie  Civil  Code  pro- 
vides that  "a  right  of  action  is  not  assignable 
If  it  does  not  involve,  directly  or  indirectly, 
a  right  of  property;  hence  a  right  of  action 
for  personal  torts  or  for  Injuries  arising 
from  fraud  to  the  assignor  cannot  be  as- 
signed." But  section  3^  of  the  Code  pro- 
vides that  "all  cboses  in  action  arising  under 
contract  may  be  assigned  so  as  to  vest  the 
title  in  the  assignee."  Construing  these  two 
sections  together,  it  Is  dear  that  any  chose 
in  action  which  arises  from  contract,  or  In- 
volves, "directly  or  indirectly,  a  right  of 
property"  may  be  assigned.  These  two  sec- 
tions of  the  Code  distinguished  damages  to 
property  and  damages  to  person,  and  under 
them  a  right  of  action  for  damage  to  tbe 
person  cannot  be  assigned,  and  a  right  of 
action  for  damage  to  property  can  be  as- 
signed. The  petition  in  the  present  case 
does  not  claim  any  damages  arising  from  a 
personal  tort  or  "from  injuries  arising  from 
fraud  to  tbe  assignor."  The  damages  sought 
to  be  recovered  arose  from  a  breach  of  the 
contract  of  carriage  or  storage-  which  the 
soda  water  company  had  made  with  the  de- 
fendant company.  The  damages  Involved  a 
right  of  property — a  right  to  recover  for  any 
damage  to  the  property  While  In  the  posses- 
sion of  tbe  defendant  arising  from  Its  fail- 
ure to  exercise,  aa  a  bailee  for  hire  or  as  a 
warehouseman,  ordinary  care  in  tran^wrtlng 
and  taking  care  of  tbe  property.  If  the 
soda  water  company  had  not  been  adjudicat- 
ed a  bankrupt  it  would  clearly  have  been 
entitled  to  recover  from  the  defendant  com- 
pany damages  for  a  breach  of  the  con- 
tract It  is  admitted  that  the  trustee  in 
bankruptcy  had  the  right  to  transfw,  under 
order  of  tbe  bankruptcy  court  this  chose  in 
action  of  the  bankrupt  In  our  opinion  it  is 
clear  that  this  chose  In  action  arises  upon 
the  contract  made  by  the  soda  watw  oom- 
pany with  the  defoidant  company ;  and  aao- 
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Hon  8663  of  tbe  Code,  supra,  expressly  de- 
clares that  such  a  chose  in  action  may  be  as- 
signed "so  as  to  Test  the  title  in  the  as- 
signee." In  other  words,  the  constnictlon 
which  we  place  npon  the  petition  la  that  it  is 
a  suit  for  damages  resulting  from  a  breach 
of  contract,  and  not  from  a  tort  or  a  foilnre 
on  the  part  of  the  defendant>to  perform  some 
statutory  duty — although  we  do  hot  Intend 
to  hold  that  Injury  which  arises  out  of  the 
nonperformance  of  some  daty  fixed  by  statute 
would  not  be  assignable,  unless  it  Involved 
some  personal  tort  or  fraud  in  the  assignor. 

Besides  the  view  above  expressed,  we  think 
the  suit  is  maintainable  under  the  ruling  In 
Askew  r.  Southern  By.  Oo..  1  Ga.  App.  70,  58 
S.  EL  242.  In  that  case  it  was  held  that 
"the  transferee  of  a  bill  of  lading  may  main- 
tain an  action  ex  contractu  against  the  car- 
rier for  failure  to  deliver  to  liim  all  or  any 
portion  of  the  goods  specified  in  the  bill  of 
lading,  and  this  is  true  whether  tlie  loss  of 
the  goods  or  the  shortage  occurred  before  or 
after  he  acquired  title  to  the  bill  of  lading." 
Askew  &  Company,  the  plaintiffs  in  that 
case,  ordered  from  Home  &  Goans,  of  Chat- 
tanooga. Tenn.,  a  car  load  of  com.  Home 
&  Goans  shipped  tlie  corn  via  the  Southern 
Railway  from  Chattanooga,  consigned  to 
themselves  at  Newnan,  Ga.,  "order  notify 
Askew  &  Oo.,"  and  sent  through  bank  a 
draft  on  Askew  &  Co.,  with  bill  of  lading  at- 
tached. After  the  arrival  of  the  com  at 
Newnan,  Askew  &  Co.  paid  the  draft  and 
received  the  duly  Indorsed  Mil  of  lading,  and 
the  car  of  com  was  delivered  to  them ;  but 
It  was  found  that  22,306  pounds  of  com  bad 
been  lost  in  transit  Askew  &  Ca  sued  for 
the  value  of  the  lost  com,  and  the  trial  court 
dismissed  the  petition,  on  the  ground  that  It 
fl^  forth  no  cause  of  acUon;  it  being  con- 
tended that,  the  com  having  become  lost  be- 
fore the  plaintiff  became  owner  therectf  by 
aecurbig  the  bill  of  lading,  Vxb  right  of  ac- 
tion was  in  the  consignor  and  not  in  the 
consignee.  Judge  Powell,  qieaklng  for  this 
court,  said:  "Viewed  solely  as  a  tort,  this 
might  be  correct;  however,  ttie  failure  to  de- 
liver the  com  in  accordance  with  the  con- 
tract of  carrliwe  may  be  treated  simp];  as 
a  bzeadi  of  the  contract  of  caTilaK&  Un- 
der the  arn  Oode  [189q  {  8072  [Code  of 
1910,  S  864^,  'peraonalty  to  which  the  owner 
has  a  rl^t  of  possesalon  in  the  future,  or 
a  right  of  Immediate  possession,  wro&gfnlly 
withheld,  la  twmed  by  the  law  a  chose  in 
action.'  Under  the  OivU  Code  [1896]  i  S077 
[Code  of  IBIO,  I  86BS],  *aU  choMs  In  action 
arising  upon  contract  may  be  assigned  bo  as 
to  Teat  the  title  In  the  aaHgnee.'  •  •  * 
Under  Uie  sectlona  of  the  Code  dted  above, 
we  think  Vat  upon  the  transf^  to  the  pUdn- 
tlffs  of  the  blU  of  lading  calling  for  the  taU. 
•quantity  of  oom,  there  was  aaigned  to  them 
the  right  of  action  for  the  detbndant/s  loss 
or  conversion  of  a  part  of  it"  Applying  the 


principle  In  that  decision  to  the  facts  alleg- ' 
ed  in  the  petition  In  the  present  case,  when 
the  trustee  In  bankruptcy  transferred  by 
assignment  to  the  plaintiff  th6  personal  prop- 
erty which  was  in  the  possession  of  the  de- 
fendant warehouseman  or  bailee  for  hire, 
there  was  also  assigned  to  the  plaintiff  the 
right  of  action  for  any  damage  whldi  had 
been  dome  to  the  property  by  the  defendant 
while  it  was  In  Its  possession,  whether  this 
damage  occurred  before  or  after  the  assign- 
ment by  the  trustee^  See,  also,  In  tills  con- 
nection, Paxson  T.  Warflfild,  6  Ga.  Ai^  816, 
65  a  E.  34. 

If  we  ^tertained  any  doubt  as  to  the  char- 
acter of  the  petition — whether  It  was  one 
arising  ex  delicto  or  ex  contractu — ^it  would 
be  our  duty  to  accept  that  constractlou 
whidi  would  sustain  the  suit  Wright  v. 
Southern  By.  Co..  7  Ga.  App.  645,  67  S.  Bl 
272;  Southern  S^xprees  Co.  v.  Pope,  6  Ga. 
App.  690  696.  63  S.  B.  800.  We  are  clear 
that  the  all^tlona  of  the  petition  plainly 
show  that  the  action  was  one  for  the  re- 
covery of  damages  arising  as  the  result  of 
the  breach  of  contract,  that  It  related  to 
damage  to  property  rights,  and  Involved  no 
element  of  a  personal  tort,  and  Uiat  the 
teamed  judge  erred  in  sustaining  the  demur- 
rer and  dismissing  the  petition. 

Judgment  reversed. 


KBATON  V.  BIRMINGHAM  FBBTILIZEiB 

CO.  (No.  6,02a) 
(Court  of  Appeals  of  Georgia.   Oct.  28*  lAUU 

(SvUabiM  &y  the  OourL) 

1.  AaRiouzTUBE  Q  7*)— Fbetiijzbb— Aonoii 

ON     PUBOHABB-ratCa    NOn  — BUBDBN  OF 

Psoor. 

Where  salt  is  brought  on  a  note  given  for 
the  purchase  of  commercial  fertiliser,  and  the 
defense  relied  upon,  based  upon  section  1774  of 
the  Civil  Code  of  1910,  was  that  the  considera- 
tion In  part  of  said  note  had  failed  becaose  of 
a  deficiency  in  the  commercial  value  of  the  fei^ 
tilizer  for  which  the  note  was  given,  it  is  in- 
cumbent upon  the  defendant  to  establish  such 
defense  by  evidence  that  the  fertilizer  was  de- 
ficient in  some  or  all  of  its  ingredients  as  guar- 
anteed and  printed  on  the  sacks,  and  that  by 
reason  of  the  deficiency  the  commercial  value 
thereof  had  fallen  S  per  cent  below  its  total 
commercial  value.  Cooper  v.  National  Fertil- 
irer  Co.,  132  Ga.  629,  64  S.  S.  660.  This  defi- 
ciency in  the  commercial  value  of  the  fertiliser 
most  be  determined  by  a  comparison  with  the 
official  analysis  of  the  state  chunlst. 

[Ed.  Note.— For  other  cases,  see  Agrlcnltnib 
Cent  Dig.  H  18, 14;  Dec.  Dig.  {  7.*] 

2.  Tkbdict  SusuxmcD. 

The  evidence  in  behalf  of  the  defradant  did 
not  show  any  defldencgr  in  any  of  the  Ingredi- 
entB  composing  the  fertUizer  for  the  purchase  of 
which  the  note  sued  on  was  given,  nor  did  it 
show  that  the  actual  commercial  value  of  the 
fertillsex  was  less  than  8  per  cent  of  Its  totsl 

Saranteed  conunerdal  value.  A  verdict  for 
e  pl^tiff  was  therefore  properly  directed. 

Error  from  City  Oonit  of  Blakely ;  B.  B. 
Shield,  Judge. 


•For  othw  eases  see  sua*  tojflo  sad  section  HUUBBB  In  Dm.  Dig.  *  Am.  Dig.  Ker-No.  8wtas  *  Bep^  Indues 
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Actlxm  by  tbA  filrmliiKhain  VarailMr  Oom- 
pany  agalnrt  P.  H.  Eeatcm.  Judgment  for 
plaintiff  on  directed  verdict,  and  defendant 

brings  error.  Affirmed. 

B.  R.  Collins  and  Olesaner  ft  Park,  all  ot 
Blakely.  for  plaintiff  in  error.  Bambo  & 
Wright,  of  Blakely.  for  the  State. 

HILL,  0.  J.    Judgment  affirmed. 

POOrrLB,  J.,  disqnallfled. 


BENTON-SHmOLEB  CO.  t.  MILLS  et  al. 
(No.  438a.) 

(Gonrt  of  Appeals  of  Oeorgla.   Oct  28,  1013.) 
(SyUaltut  T>v  the  Court.) 

1.  HOBTOAOES   (I  468*)r^OBECXAB17BI!— Am- 
DATTT  OF  ILUOAUTT— AlCBMDUEIITT. 

An  affidavit  of  Illegality  filed  by  a  defend- 
ant In  a  mortgage  foreelosore  proceeding  is 
amendable  to  the  same  »tent  as  are  ordinan^ 

8 leas.  McMlchael  t.  Maekey,  7  Ga.  App.  778, 
B  S.  B.  S32. 

[Ed.  Note. — For  otber  caaes,  see  Mortf^agea, 
Cent  Dig.  H 1339-1342 ;  Dec  Dig.  {  468.*] 

2.  Plbaozno  300*)— STBTioRe  Om^BmoT 
—FoBioLoanBB— Affidavit  of  Iixboautt. 

A  judgment  striking  a  defense  to  the  fore- 
closQTe  of  a  mortgage,  apon  the  ground  that  it 
waa  filed  wltbont  leave  of  the  court  and  after 
the  original  affidavit  of  illegality  had  been  filed, 
does  not  predude  the  defendant  bom  offerit^ 
and  having  allowed  at  a  subaequeot  term  of  the 
coart  an  amendment  to  the  affidavit  of  Illegality, 
setting  np  the  same  defense  that  he  Bought  to 
raise  in  the  amendment  previously  stricken. 

[Ed.  Note^For  other  cases,  see  Pleading, 
Gent  Dig.  H  096-1002;  Dec  Dig.  f  800.*] 

3.  Apxul  and  Erbob  d  1039*)— Habhuss 
Ebbob— Obdbb. 


Even  If  the  judgmrat  allowing  a  plea  of 
soretyriiip  is  error,  tbe  error  is  immaterial,  if 
upcm  the  trial  of  the  issoe  thus  raised  tiie  jnry 
find  in  favor  of  the  plaintiff  and  against  the 
plea  of  suretyship. 

[Ed.  Note.— For  other  caaes,  see  Appeal  and 
Error,  Cent  Dig.  {{  407S-408S;  Dec  Dig.  f 
1039.*] 

4.  MOBTQAOBB  ^  114*)— DXaOKFTIOH  OF  DBBT 

— SunnoiBncT. 

In  this  state  a  mortgage  mast  "specify  the 
debt  to  seen  re  which  it  is  given."  CHvO  Code 
1910,  S  3257.  A  mortgage  which  recites  that  it 
is  given  to  secure  the  payment  of  a  promissory 
note  fbr  a  specified  amount  and  "such  future  ad- 
Tances  In  money,  utoA,  merchandise,  and  plan- 
tation supplies''  as  may  be  made  to  the  mort- 
gagor by  the  mortgagee  during  a  given  year, 
is  valid  only  aa  a  mortgage  to  secure  the  pay- 
ment of  the  note.  Any  indebtedneae  above  the 
amount  of  the  note  Is  to  be  treated  aa  an  Indebb- 
edness  on  oi>en  account 

[Ed.  Note. — For  otber  cases,  see  Mortgages, 
Cent  Dig.  ii  223,  224,  24l7Dec  Dig.  |Ill.*l 

5.  Pathezit  d  88*)-^AppLiOAnoH— Bisar  to 

DiBBCT. 

Where  a  person  la  indebted  to  another,  both 
upon  a  mortgage  and  upon  an  open  account,  he 
has  the  right  when  making  a  payment  to  di- 
rect that  the  payment  be  applied  to  tbe  mort- 
gage, rather  fban  to  the  open  account 

[Ed.  Note^For  otber  cases,  see  PaTment; 
Cent  Dig.  H  99-108;  Dec  Dig.  {  88.*] 


6.  iHSTBUOnONS  AHD  FlNDXHO.  APPSOVED. 

Tbe  evidence  authorized  an  instruction  up- 
on the  principle  of  law  stated  in  the  last  preced- 
ing paragrapo,  and  the  finding  of  the  juiy  was 
not  without  evidence  to  support  it 

Error  from  City  Court  of  Blakely;  B.  H. 
Sheffield,  Judge. 

Action  by  W.  O.  Mills  and  others  against 
the  Benton-Shingler  Company.  Judgment 
for  plaintiffs,  and  defendant  brings  error. 
Affirmed. 

Glesnier  ft  Park,  of  Blakely,  for  plaintiff 
In  error.  W.  W.  Wri^t,  of  Blak^,  for  de- 
fendants in  error. 

HILU  O.  J.   Judgment  affirmed. 


TRUEHEAHT  v.  STATE.   (No.  6,126.) 
(Court  of  AppeaU  ot  Georgia.   Oct  28,  1913.) 

rSvOabiis      ih*  Court.) 

1.  INDICTHKNT  AHD    IlTFOBHAnon    (|  71*)— 

Cebtaiktt. 

The  indictment  charged  the  accused  with 
embezzlement  in  that  being  the  cashier  of  the 
Georgia  Southern  &  Florida  Railway  Comi^any, 
a  railroad  corporation  under  the  laws  of  Georgia, 
and  as  such  cashier  being  in  possession  of  a  sum 
of  money  of  a  specified  amount  and  being  as 
such  charged  with  the  poBeession,  safety,  and 
care  of  such  money,  he  did  embezzle,  steal,  se- 
crete, and  fraudulently  take  and  carry  the  mon- 
ey away.  Held,  tbe  indictment  was  not  subject 
to  demurrer  upon  tbe  ground  that  it  w^  too 
vagne  and  indefinite,  la  that  it  failed  to  allege 
what  fund  or  funds  tiie  aocnsed  was  charged 
with  embezzling,  from  whom  the  funds  were 
obtained,  or  on  wbat  account  or  accounts  the 
funds  were  obtained,  or  how  the  money  came  in- 
to his  possession. 

[Ed.  Note.— For  other  casesi  see  Indictment 
and  Information.  Cent  Dig.  K  144,  174,  198, 
194;  Dec  DUTT 71.*]  .  — 

2.  Crihinai.  Law  (|  1103*)— Apfbait- Baixr 

or  EVIDKNCB— StJFFIClBNCT. 

The  document  transmitted  with  the  rec- 
ord in  ttiis  case  as  a  brief  of  tbe  evidence  con- 
tains 84  typewritten  pages.  Eleven  of  the  pages 
contain  evidence  set  forth  in  eztenso  in  narra- 
tive form,  and  the  remainder  of  the  document 
to  wit  23  pages,  is  made  up  of  queetions  and  an- 
swers transcribed  from  the  reporter's  notes. 
Under  repeated  decirions  of  thla  court  and  of 
the  Supreme  Courtj  such  a  document  cannot  be 
considered  as  a  bnef  of  the  evidence.  Cotton 
V.  Cotton.  136  Ga.  138.  70  S.  E.  1015;  Carlisle 
V.  Ray,  133  Ga.  228,  65  8.  E.  408;  American 
Standard  Jewdry  Co.  v.  Goodman,  127  Ga.  M3, 
66  S.  E.  642:  Brown  &  Adams  v.  Welchsel- 
baum  Cc,  9  Ga.  App.  728,  72  S.  E.  176. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  2881-2884;  Dec  Dig.  S 
1108.^ 

8.  Cbiminal  Law  ({  11(^*)— Apfeai<— Bbbf 

OF  Evidence— NrcEsaiTT. 

None  ot  the  questions  made  in  the  motion 
for  a  new  trial,  which  are  dependent  upon  and 
require  an  examination  of  Uie  document  purport- 
ing to  be  a  brief  of  the  evidence,  can  be  coosld- 
ered  by  this  court  Whitaker  v.  State,  138  Ga. 
130,  75  S.  E.  264;  Id..  11  Oa.  App.  208  (7),  213, 
75  S.  E.  25a  yf'^ 

[Ed.  Note. — For  other  cases,  see  Criminal 
lA^^Gent  Dig.  S|  2881-2884;  Dec  Dig.  | 
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4.  OmamAL  Law  Q  804*)— Etxdihob-Judi- 

oux  NoncB. 

This  court  will  take  judicial  cognizaoce  of 
the  fact  that  the  Georgia  Southern  &  Florida 
Railway  Compauv  la  a  corporation  chartered  un- 
der the  laws  of  this  state.  Jackson  v.  State,  72 
Ga.  28;  Davis  v.  Bank  of  Fulton,  31  Ga.  69. 
Besides,  the  name  imoorts  a  corporation.  St. 
Cecelia's  Academy  r.  Hazdlo.  78  Ga.  89,  3  8. 
B.305- 

.[EM.  Note.— For  other  cases,  see  CrimiDal 
Law,  Cent  Dig.  S8  70fr-717,  2951% ;  Dec  Dig. 
i  304.*] 

6.  EUBEZZUHOBHT  (|  39*)— BTIDSKCB— IkTKHT. 

It  was  not  erroneous  to  instract  the  Jury  in 
sabatance  that  if  the  accused  falsified  his  account 
this  would  be  a  circumstance  which  might  be 
considered  by  the  jury  in  pasdng  upon  the  qnes- 
tion  of  crimhial  Intent 

[Ed.  Note.— For  other  cases,  see  Embezd^ 
ment,  Cent  Dig.  S  62;  Dec.  Dig.  |  39.*] 

6.  Embezzlbmiht  (S  86*)— Pboof  Requibed. 

Nor  was  it  erroneous  to  charge  the  jury 
that  It  was  not  essential  for  the  state  to  prove 
specifically  that  the  accused  appropriated  any  of 
the  money  alleged  to  have  been  embezzled  by 
purchasing  with  such  money  any  particular  ar- 
ticle. 

[Ed.  NotA/~-Vot  odMr  easM,  aea  Bmbeiile> 
ment»  Cent  Die.  1  60;  Dec  Dig.  i  SO.*] 

7.  CanuNAL  Law  (g  1103*)— Apfeai^Bbibt 
or  Evidence— Nkcesbitt. 

None  of  the  otlier  assignments  of  error 
made  In  the  motion  Cor  a  new  trial  can  be  de- 
termined withotft  conBldering  the  evidence;  and, 
there  being  no  such  brief  of  evidence  as  required 
by  eection  6093  of  the  Civil  Code,  the  Jodgment 
must  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent;  Dig.  H  2881-2884;  Dec  Dig.  S 
11031*] 

Error  from  Superior  Court,  Lowndee 
County ;  W.  E  Thomas,  Judge. 

W.  H.  Truebeart  was  convicted  of  em- 
beBslement,  and  brings  error.  Affirmed. 

Lu  Goodloe  and  Dan  R.  Bmc^  both  of 
Taldosta,  for  plalntitr  in  error.  J.  A.  Wilkes, 
SfA.  Gen.,  of  Moultrie,  and  EL  E.  Wcoz,  of 
Valdosta,  for  the  Stat& 

POTTLE,  J.   Judgment  affirmed. 


MTBICE  T.  STATE.   (No.  B.OTS.) 
(Court  of  Appeals  of  Georgia.   Oct  28,  1913.) 

(Syllahut  by  the  Court.) 

1.  Otheb  Decision  Cortooluno. 

The  questions  of  law  made  in  this  case  are 
controlled  Dy  the  decision  of  this  court  in  Myrick 
v.  State,  78  8.  El  680. 

2.  SUETZGIBnOT  or  SVIDENOK. 

The  evidence  anthorixed  tin  vexdict 

Error  from  Superior  Court,  Bryan  Gonnt^ ; 

W.  Sheppard,  Judge. 
J.  T.  Myrick  was  convicted  of  crime,  and 
brings  error.  Affirmed. 

J.  H.  Smith,  of  Eden,  for  plaintiff  In  error. 
N.  J.  Norman,  Sol.  Qea.,  of  Savannab,  for 
the  State. 

Him  O.  J.  Judgment  affirmed. 


JENNINGS  T.  STATE.    (No.  6,182.) 
(Court  of  Appeals  of  Gwrgia.  Oct  28,  1813.) 

(ByUahut  by  tho  Courts 

IHCEST  ((  14*)— EVZDBKCB— SUFFICIENCT. 

.  Tbe  evidence  was  not  sufficient  to  author- 
ize the  verdict 

[Ed.  Note.— For  other  cases,  see  Incest  CaaL 
Dig.  I  12:  Dec.  Dig.  |  14.*] 

Error  from  Superior  Court,  Hontgomery 
County;  W.  F.  George,  Judge. 

B.  J.  Jennings  was  convicted  of  Incest,  and 
brings  error.  Reversed. 

O.  P.  Thompson,  of  Atlanta,  for  plalntUT  In 
error.  W.  A.  Wooten,  BoL  Gol,  of  Eastman. 

for  the  State. 

POTTLE.  J.  The  accused  was  convicted 
of  Incestuous  adultery  with  his  stepdaughter. 
The  evidence  was  substantially  as  follows: 
Tbe  girl  was  17  or  18  years  of  age  and.  had 
been  living  in  the  house  with  her  mother  and 
the  accused  ever  since  the  marriage  of  the 
accused  to  the  mother  some  14  or  15  years 
before.  Upon  being  Informed  the  mother 
that  the  girl  had  missed  her  menstroal  peri- 
od, the  accused  called  upon  a  negro  midwife, 
who  at  the  time  was  living  eight  miles  away 
from  his  home,  and  requested  tbe  woman  to 
do  something  to  relieve  the  girl,  stating  at 
tbe  time  that  she  had  caught  cold  and  was 
suffering  from  menstrual  suppression.  In 
response  to  a  question  by  the  midwife,  the 
accused  stated  that  the  girl  had  missed  her 
periods  for  several  months.  Thereupon  the 
midwife  declined  to  make  any  effort  to  ^ve 
the  girl  relief.  She  finally,  however,  con- 
sented to  go  and  make  an  examination  and 
ascertain  what  the  trouble  was  and  see  If  she 
could  do  anything.  On  tbe  way  home  tbe 
accused  told  the  midwife  that  he  had  been 
accused  of  being  the  author  of  the  girl's 
trouble,  and  that,  if  she  did  not  "do  some- 
thing for  him,  tbe  crowd  would  do  something 
for  him."  At  this  time,  however,  he  Btrenn- 
ously  denied  that  he  had  anything  to  do 
with  the  glrL  When  they  reached  the  house 
the  midwife  discovered  that  the  girl  was 
well  advanced  In  pregnancy.  The  accused 
told  her,  If  she  did  not  believe  what  he  stat- 
ed about  not  having  brought  about  the  girl's 
condition,  to  ask  the  glrL  Subsequently  the 
midwife  did  ask  the  girl  and  she  replied  that 
"pa"  brought  about  her  condition.  At  the 
time  this  reply  was  made,  the  accused  was 
in  an  adjoining  room,  near  enough  to  have 
heard  the  conversation  between  the  girl  and 
tbe  midwife,  and  made  no  denial  of  the 
accusation  but  turned  and  walked  away. 
The  midwife  testified  that  she  did  not  know 
whether  tbe  accused  heard  what  the  giil  said 
or  not,  but  that  he  was  near  enough  to  have 
beard  It.  It  further  appears  that  the  glri 
had  remained  practically  all  the  time  In  her 
stepfather's  houses  rarely.  If  ever,  leaving 


•Par  other  cssw  SM  urn*  topfa  and  section  NTTMBBR  In  Dea.  Dig.  Jk  An.  Dig.  Ktf-Vo.  S«rl«s  AKsp'r  iBdmss 

Digitized  by  Googk 


Ga.) 


JENNINGS 


V.  £rr  ATE 


757 


tbe  omm^.  Tlie  girl  was  not  awom  as  a 
witness.  The  conviction  of  the  accnaed  waa 
based  entirely  apon  the  testimony  of  the 
midwife,  together  with  the  evidence  that  the 
gir]  had  been  at  fals  home  contlnnoosly  for 
a  nnmber  of  years.  No  evldenoe  was  Intro- 
duced In  behalf  of  the  accnsed. 

EIlmlDatlng  Immaterial  facts,  the  only  evi- 
dence produced  against  the  accnaed  consisted 
of  the  fact  that  he  sought  the  services  of  a 
midwife  to  bring  about  an  abortion ;  that  he 
stated  to  the  midwife  that  he  was  being 
charged  with  a  crime  in  reference  to  the 
mattw;  that  he  endeavored  at  first  to  mis- 
lead the  woman  Into  the  belief  that  the  girl 
was  not  pregnant;  that  the  girl  charged 
"pa"  with  being  the  author  of  her  abame'; 
and  that  he  did  not  then  and  there  deny  it 
These  facts  and  drcumstances  were  not  suf- 
fideut  to  Justify  the  conviction.  In  every 
criminal  case  there  is  a  presumption  of  law 
that  the  accused  Is  Innocent  Added  to  this, 
in  a  charge  of  this  character,  there  is  a 
natural  presumption  that  the  accused  would 
not  be  guilty  of  an  oEFense  so  heinous  as  the 
one  charged  In  tbe  present  bill  of  indictment 
To  convict,  the  proof  must  be  strong  enough 
to  exclude  all  reasonable  doubt  of  the  inno- 
cence of  the  accused  and  to  exclude  every 
other  reasonable  hypothesis  save  that  of  his 
guilt  The  accused  stated  that  he  had  al- 
ways felt  toward  the  child  as  if  she  was  his 
own  daughter.  The  Jury  bad  a  right  to 
disregard  this  statement  of  tbe  accused  en- 
tirely, but  It  accords  with  the  natural  feel- 
ings the  law  would  presumptively  ascribe  to 
a  person  occupying  toward  the  girl  the  po- 
sition of  the  accused  and  would  prevent  his 
conviction,  unless  the  proof  came  well  up  to 
the  standard  prescribed  by  law.  The  rela- 
tion of  stepfather  and  stepdaughter  Is  such 
that  Intercourse  between  them  Is  regarded  by 
law  as  Incestuous.  lipbam  v.  State,  125  Oa. 
52,  58  S.  E.  817,  114  Am.  St  Rep.  181,  5 
Ann.  Cas.  66.  Incestuous  adultery  Is  a  fel- 
ony, and  the  female  Is  regarded  as  an  ac- 
complice. Her  uncorroborated  testimony  Is 
therefore  not  sufficient  to  sustain  tbe  man's 
conviction.  Solomon  v.  State,  113  Ga.  192, 
38  S.  E.  332;  Xother  v.  State,  120  Ga.  204, 

47  8.  E.  S66;  Durden  v.  State,  120  Ga.  860. 

48  S.  S.  31S.  In  the  case  last  dted.  It  ap- 
peared that  the  female  was  a  niece  of  the 
accused;  that  she  visited  his  home  for  ten 
days;  that  about  nine  months  after  the 
yiAt  she  gave  birth  to  a  child,  which,  ac- 
cording to  one  witness,  favored  the  accused. 
The  girl  testified  that  the  accused  was  €he 
father  of  the  child.  The  conviction  was  set 
aside  npon  the  ground  that  there  was  no 
sufficient  evidence  to  support  it  If  the 
accosed  could  not  have  been  convicted  on 
file  nncorroborated  testimony  of  his  step- 


daughter delivered  under  oath,  certainly  the 
mere  hearsay  testimony  of  another  person 
that  the  girl  bad  charged  her  "lia**  with  be- 
ing the  author  of  her  shame  would  not  alone 
be  sufficient  to  Justly  his  conviction. 

It  &  true  the  Jury  were  probably  authoriz- 
ed to  find  that  tbe  accused  heard  the  charge 
made  by  the  girl  and  did  not  deny  it  This 
is  a  drcumstence  against  him,  bnt  It  is  by 
no  means  conduslve  of  his  guilt  The  nat- 
ural feeling  of  horror  and  repulsion  that  one 
standing  In  the  position  of  tbe  accused  would 
have  had  at  a  false  accusation  of  this  nature 
might  well  have  caused  blm  to  turn  and  walk 
away  In  sorrow  and  shalne  without  raising 
his  voice  in  protest  Be  had  previously  pro- 
tested his  innocence  to  the  midwife  and  had 
even  suggested  to  her  that  she  Interrogate 
the  girl  to  find  out  who  had  committed  the 
offense.  This  conduct  of  the  accused  was 
more  Inconsistent  with  guilt  than  Ms  silence 
was  Inconsistent  with  innocence.  There 
were  two  witnesses  for  tbe  state,  the  midwife 
and  a  white  man  who  lived  in  the  same  com- 
munity with  the  accused.  With  this  last 
witness  the  accused  put  his  character  In  Is- 
sue, and  from  the  lips  of  this  witness  came  the 
statement  that  he  had  known  tbe  accused  for 
10  or  15  years ;  that  his  character  was  good ; 
that  before  this  charge  was  made  nothing 
Improper  had  ever  been  beard  of  by  him; 
and  that  he  was  honest  and  upright  The 
state  did  not  attempt  to  meet  this  testimony 
In  refer^ce  to  the  good  character  of  the  ac- 
cused. Where  one  is  on  trial  for  a  despicable 
offense  of  this  nature,  good  character  Is  and 
ought  to  be  regarded  as  a  strong  circum- 
stance In  his  favor.  A  normal  man  Is  loath 
to  believe  that  a  man  of  the  character  which 
the  accused  seems  to  have  been  would  delib- 
erately bring  about  tbe  ruin  of  his  own  step- 
daughter whom  he  had  taken  Into  his  home 
as  an  infant  and  nurtured  Just  as  If  she  had 
been  his  own  fiesh  and  blood.  The  accused 
may  be  guilty,  but  possibility  of  guilt  is  not 
enough  to  authorize  his  conviction.  Where, 
as  in  the  present  case,  the  conviction  Is  de- 
pendent largely  upon  drcumstential  evidence, 
the  drcumstences  must  be  Inconsistent  with 
Innocence  and  must  be  so  strong  as  to  ex- 
clude every  other  reasonable  hypothesis  than 
that  of  his  guilt  The  evidence  in  this  case 
did  not  come  up  to  tbe  standard  of  proof  re- 
quired by  law,  and  for  this  reason  the  ver^ 
diet  of  guilty  should  have  been  set  aside. 

The  point  is  made  In  the  record  that  tbe 
venue  of  the  offense  was  not  proven.  This 
point  seems  also  to  be  well  taken,  but  we  do 
not  deal  with  It  specifically,  because  In  our 
opinion  the  evidence  was  not  snffldent  to 
show  that  any  offense  at  all  was  committed 
by  the  accused. 

Judgment  reversed. 
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RENFBOB  T.  STATU   (No.  6,100.) 
(Court  of  Appeals  of  Georgia.   Oct  28,  1913.) 

(Svllabut  by  th«  Court.) 

Cbimikai.  Law  ^|  866,  929*)— Cobbciok  of 
Vebdiot. 

The  Jury  had  had  the  caae  under  conrider' 
atlon  for  some  18  or  20  hours,  and,  being  un- 
able to  agree,  called  the  sheriff  and  requested 
him  to  ctnnmunicate  with  the  court  and  ask 
the  conrt  ^ther  to  recharge  the  Jury  or  to  or- 
der a  mistrial.  The  sheriff  replied:  "Gentle- 
men, if  it  is  a  new  charge  you  want,  I  am  ready 
to  go  right  down  and  suhmit  it,  but,  if  it  U  a 
mistrial,  I  would  feel  embarrassed  to  do  it,  be- 
canae  I  have  heard  ^tha  judge  say  that  be  was 
conscientiously  oppoaed  to  mistrula  in  Wilcox 
conntp.  But  I  wul  submit  It  if  you  insist  on 
it"  Thia  was  all  that  passed  between  the  sher- 
iff and  jury,  and  shortly  afterward  the  jury 
retORMd  a  Terdiet  of  siulty.  Upon  the  hear- 
ing of  the  motion  for  a  new  trial  the  facts 
above  stated  were  admitted,  and  there  were  no 
properly  identified  affidavits  from  tbe  jurors  to 
the  effect  that  they  were  not  influenced  by  tbe 
conduct  of  the  sheriff  to  return  a  verdict  of 
guilty.  Held,  that  a  new  trial  should  have  been 
granted  on  account  of  this  irregularity. 

[Ed.  Note^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §S  2069.  2272-2279 ;  Dec.  Dig. 
H  866,  929.*] 

Error  from  Superior  Court,  Wilcox  Coun- 
ty; W.  F,  George,  Judge. 

O.  V.  Bentroe  was  convicted  of  (xlm^  and 
brings  oror.  Berased. 

Haygood  &  Oatts,  of  Fitzgerald,  tar  lOaln- 
ttff  In  error.  Jos.  B.  Wall,  SoL  Gen.,  of 
Fitzgerald,  for  the  State. 

POTTLE,  J.  The  general  rule  in  this 
state  Is  tbat  before  a  plaintiff  in  error  can 
obtain  a  reversal  of  tbe  Judgment  complain- 
ed of,  he  must  show  both  error  and  Injury. 
But  the  rl^t  of  a  party  to  a  free,  nntram- 
meled,  and  Impartial  detwmlnatlon  by  a 
Jury  of  the  Issues  of  fact  Involved  Is  so  sa- 
cred and  po  Important  that  where  misconduct 
of  the  Jury  has  been  shown,  or  where  it  ap- 
pears that  they  have  been  unduly  Interfered 
with  in  their  d^beratlons,  Injury  to  the 
losing  party  will  be  presumed.  In  all  such 
cases  a  reversal  necessarily  results,  uiOees 
It  Is  affirmatively  made  to  appear  to  the 
trial  Judge  that  the  irregularity  complained 
of  resulted  In  no  Injury  to  the  complaining 
parly.  Obear  v.  Gray,  68  Ga.  182;  Shaw 
V.  States  83  Ga.  92,  9  S.  E.  708;  Styles  v. 
State,  129  6a.  425,  432,  50  S.  E.  240,  12  Ann. 
Gas.  176:  Suple  v.  State,  133  Ga.  601,  66  S. 
B.  019;  Qrlffln  v.  State,  6  Ga.  App.  43,  62 
S.  E.  686.  In  Smith  v.  State,  122  Oa.  164, 
60  S.  E.  62,  the  Chief  Justice  thus  stated 
the  rule:  "This  court,  from  the  time  of  Its 
organization  to  the  present  tlm^  has  striven 
to  protect  the  purity  and  Impartiality  of 
Jury  trials;  and,  wherever  there  have  been 
Irregularities,  unless  fully  explained  and  the 
court  satisfied  tbat  the  accused  has  not  been 
injured,  new  trials  have  been  granted. 
Where  the  misconduct  of  tbe  officers  and 
Jury  has  been  gross,  this  court  and  others 


have  held  that  a  new  trial  should  be  granted 
on  account  of  public  policy,  wbethtf  tbe  ac- 
cused was  Injured  or  not"  In  Obear  t. 
Gray,  supra,  it  was  held  that  for  a  bailiff 
In  charge  of  a  jury,  apparemtly  finding  it 
difficult  to  agree,  to  tell  them  that  In  his 
opinion  the  judge  would  keep  than  out  a 
week  or  compel  them  to  agree  was  such  prac- 
tice as  necessitated  a  new  tilaL  In  the  pres- 
ent case  the  jury  were  unable  to  agree.  Sap- 
pose  the  jury  stood  11  to  1  for  otmvlctiMi. 
The  sheriff  in  substance  tells  this  <me  Juror 
that  be  ought  not  to  make  a  mistrial,  be- 
cause the  trial  Judge  is  oonsdenttously  op- 
posed to  granting  mistrials  In  that  county. 
Such  a  remark  ms  calculated  to  unduly  in- 
fluMice  the  jury;  and  probably  did  have  tiiat 
effect  In  the  present  case.  Ttiey  requested 
a  rediarge  after  having  been  out  for  boom 
18  or  20  hours,  without  having  been  recharg- 
ed, and  returned  a  verdict  shortly  after  the 
remark  complained  of  was  made  by  the  eher^ 
iff.  If  the  trial  judge  had  sent  for  the  jury 
after  they  liad  been  deliberating  for  some 
hours  and  apparently  unable  to  agree,  and 
had  stated  to  them  that  they  must  arrive 
at  a  verdict  because  he  was  conscientiously 
opposed  to  granting  mistrials  in  that  county, 
clearly  such  conduct  on  the  part  of  the  judge 
would  have  amounted  to  coercion,  and  would 
have  demanded  a  new  trlaL  The  sheriff  was 
assuming  to  act  as  the  mouthidece  of  the 
Judge,  and  In  so  doing  improperly  Interfered 
with  the  deliberations  of  the  Jury.  Such  a 
practice  cannot  be  approved,  and  a  new  trial 
should  iutve  been  granted. 
Judgment  reversed. 


JOHNSON  V.  STATE.    (No.  5,098.) 
(Court  of  Appeals  of  Georgia.   Oct  28, 1813.) 

(Stiltahiu  hv  the  OourtJ 
Intoxicatiho  Liquobs  (S  130*)  —  Keepiito 

LlQUOBS  IN  PUOB  or  BUSINKSS. 

The  accused  was  convicted  of  keeping  In- 
toxicating liquors  in  hia  place  of  bnainess.  Tbe 
evidence  shows  tliat  be  received  a  pacliage  of 
whisky  by  express  and  delivered  it  to  a  back- 
man,  with  inetruction  to  take  it  to  bis  resi- 
dence and  to  deliver  it  to  his  wife.  Tbe  hack- 
man  carried  the  whisky  to  the  home  of  the  ac- 
cused, and,  finding  no  one  there,  took  it 
across  the  street  and  deposited  it  in  a  restau- 
rant, which  was  being  conducted  by  the  accus- 
ed. The  accused  was  absent,  and  did  not  know 
that  the  hackman  had  not  left  the  whisky  at 
hia  residence,  but  had  deposited  It  in  tbe  res- 
taurant. About  10  ndnotes  after  the  whisky 
was  left  in  the  restaurant,  its  presence  was 
discovered  by  a  policeman,  and  the  accused  was 
arrested  while  on  hia  way  to  the  restaurant 
from  some  point  in  the  dty.  There  was  no  ev- 
idence that  the  accused  knew  until  after  Us  ar- 
rest tbat  the  whisky  had  been  placed  in  the 
restaurant.  Beld,  that  the  conviction  was  on- 
authorized,  and  should  have  been  set  aside  on 
motion  for  a  new  trial 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uqoois,  Cent  Dig.  f  149 ;  Dec  Dig.  |  138.*] 

Rnssell,  J.,  dissenting. 


*Wor  ether  oasas  see  same  toplo  and  section  NUMBER  In  Deo.  DIs.  A  An.  Dig.  K^-Ho.  Series  *  Rep'r  taOnm 
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Strror  fnita  Olty  Goart  Ytf  •Americas;  W. 
H.  Haiper,  JnHge. 

jgnti  Johnson  wu  ocmTletea  of  keeidng 
Intozleatlng  liquors  In  his  ^ace  of  buslnesB* 
and  brlngB  orror.  'ReveneA. 

W.  T.  Lone,  of  Americas,  for  plalntUT  In 
error.  Z.  S.  Chllders,  Bot,  of  Amerlcos,  for 
the  State. 

PQfVTLBit  J.   Jadgment  lerersed. 

BUSSBLI4  J.>  dissents. 


JONES  ¥.  STATE.    (No.  5,179.) 
<Ooart  of  Appeals  <a  GeOTgia.   Oct  28,  1913.) 

No  H^BOB  Appbabhto. 

The  eTideuce  would  hare  authorized  a  con- 
Tictfoa  of  aaeaalt  with  intent  to  mnrder.  It 
abandantb' Jasti6ed  the  verdict  of  ahootims  at 
another.  The  charges  complained  ot  vere  nee 
from  sabatantlal  error.  Taken  as  a  whole,  the 
charge  was  mord  favorable  to  the  accosed  than 
he  had  any  rli^t  to  demand.  No  reason  ap- 
pears tar  rercmng  tiie  Jndgmait  owndlng  the 
motion  for  a  new  trlaL 
Bwaell,  X,  diasentiiig. 

Error  from  Superior  Gonrt,  Chatham  Coun- 
ty ;  W.  O.  Gluirlton,  Judgfe 

Willie  Jtmes  vas  convicted  of  assault  with 
Intent  to  murder,  and  tolngs  error.  Affirmed. 

Balford  fUligant  a^id  Gordon  Saassy. 
both  of  Savannah,  for  plaintiff  In  error.  W. 
G.  Hartridge,  Sol.  Qen,,  of  Savannah,  tor  the 
State 

VOVTLS,  J.   Jadgment  affirmed. 

RUSSELL,  J.  (dissenting).  Without  regard 
to  the  real  truth  of  the  transaction  (which 
the  testimony  of  the  witnesses  seems  to  con- 
fnse  rather  than  to  clarify),  I  am  of  the 
opinion  that  the  charge  complained  of  was 
not  adjusted  to  the  defenses  presented  by  the 
accDsed  upon  his  trial,  and  practically  elimi- 
nated Us  statement  to  the  Jury. 


SWTQIERT  BROS.  v.  BANK  OF  HABAL- 

SON.   (No.  5,003.) 
<Gonrt  of  Appeahi  of  Georgia.    Oct  28,  1813.) 

(Syttabut  5y  the  OowtJ 
1.  PABmBSHiP  0H  48,  64*)— PBooi^-Snm- 

CIENOT. 

PartnerBbip  or  no  partnership  is  a  fact 
which  may  be  proved  by  fltatemeots  or  admis- 
sions of  ue  alleged  partners. 

Where  suit  on  a  promissory  note  Is  bronght 
against  a  partnership  as  the  alleged  maker 
thereof,  and  the  defendants  rely  npon  the  de- 
fense that  the  person  who  executed  the  note 
was  not  in  fact  a  member  of  the  partnership, 
while  the  admissions  of  that  person,  made  iQ 
"Uie  absence  of  the  others,  would  not  be  snffi- 
drat  evidence  against  them  ot  the  existence  of 
the  partnership,  yet  where  each  one  of  the  al- 


leged partneis  had  admitted  Oiat  he  was  a 
member  of  the  flrm.  their  admissions  would  be 
snfficient  to  prove  uie  ezlstenoe  of  the  firm  as 
alleged. 

[Ed.  Note.— For  other  Partnership, 
Cent  Dig.  H  66,  68-78,  77,  79 ;  Dec  Dig.  IS 
48,  M.»] 

2.  PABTinBBSBIP     (I  146*)— AVTHOBTrr  OT 

PABTKIIBS— NOTB8. 

Under  Civil  Code  1910,  K  8172,  3180,  one 
member  of  a  commudal  parteership  can  bind 
it  by  signing  its  name  to  a  promusory  note 
under  seal  in  the  coone  of  the  business  of  the 

partnership. 

[E]d.  Note.— For  other  cases,  see  PartnershiPi 
Cent  Dig.  H  242-251,  253-265;  Dec.  Dig.  8 
146.*] 

3.  PaBINBRSHIP  (I  M*)— SUWICIKBOT  Or  Hv- 
IDENCB—Bnxa  AND  NOTBS. 

The  partnership  was  proved  as  alleged  la 

the  petition,  no  error  of  law  appears,  and  the 
verdict  for  the  plaintiff  was  properly  affirmed 
by  the  trial  jndge  in  his  refusal  to  grant  a  new 
trial. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  5§  77,  79 ;  Dec.  Dig.  {  64.*1 

(Additional  BfUabw  }ty  AdifoHol  BtaB.) 

4.  Pabtnekship  (S  37*)— Deniai.  op  PAxrinB- 
SHip— AonoN  oir  Note. 

Where  a  bank  made  a  loan,  represented  Igr 
two  notes  executed  in  the  name  of  the  partner^ 
ship  by  one  member  thereof,  in  reliance  upon 
a  statement  of  each  of  the  alleged  partners 
that  they  were  members  of  the  firm,  uie  par^ 
nersbip  was  estopped  to  deny  its  existence  and 
membership  in  a  subseQaent  action  on  the 
notes. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  IS  37,  62;  Dec.  Dig.  |  87.*] 

5.  Pabtnebship  (I  B4*)— Fsoor  or  BxunoH 

— Sum  c  ienct. 

Only  slight  evidence  is  necessary  to  bind 
parties  as  partners  in  their  relation  to  credi- 
tors ;  the  proof  required  in  such  case  being  less 
than  that  req aired  to  atabllsh  the  partnership 
inter  sese. 

[Ed.  Note.— For  other  cases,  see  Partnerihip, 
Cent  Dig.  H  77,  79 :  Dec.  Dig.  8  54.*] 

Error  from  Cllty  Court  of  Newnan;  W.  A. 
Post,  Judge. 

Action  by  the  Bank  of  Haralson  against 
Swygere  Brothers.  Judgment  for  plaintlfl, 
and  defendants  bring  eiror.  Affirmed. 

Ball  it  Jones,  of  Newnan,  for  plaiutlflii  In 
error.  W.  O.  Post,  of  Newnan,  for  defaidant 
in  error. 

HUJ^  O.  J.  Suit  on  two  promissory  notes 
purporttog  to  luve  been  made  by  Swygert 
Brothers  was  brought  by  the  Bank  ot  Haral- 
son against  Swygert  Brothers,  as  a  coparb- 
nersbip,  and  against  A.  M,  Swygert,  B.  S. 
Swygert,  W.  A.  Swygert,  and  S.  C.  Swygert; 
as  the  members  of  the  firm.  The  Individuals 
named  also  sued  as  Indorsers.  The  ver^ 
diet  was  for  the  plalnUff,  and  Uie  def aid- 
ants' motion  for  a  new  trial  was  overruled. 
The  case  is  here  on  exception  to  this  Judg- 
ment 

The  record  discloses  that  the  controlling 
Issue  In  the  ease  is  as  to  the  existence  of 
the  partnership  as  alleged  in  the  petition.  H- 
lustrathig  this  Issue,  the  evidence  Is  tmcoit' 
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troT€rted  that  tbe  two  notes  were  executed 
In  tbe  name  of  Swygert  Brottiers  by  B.  S. 
Swygert,  and  that  the  money  obtained  from 
the  bank  oa  tbeae  notes  was  deposited  in  the 
bank  to  the  credit  of  the  Jlrm  of  Swygert 
Brothers.  The  evldwce  Indicates  also  that 
B.  S.  Swygert  signed  ^t  only  his  own  namc^ 
but  also  the  names  of  the  other  alleged  part- 
ners, as  indoTsers  on  the  two  notes;  bnt  In 
tiie  Tlew  that  we  take  of  tbe  case  we  do  not 
regard  tbe  question  as  to  liability  of  these 
parties  as  Indorsers  as  material,  the  whole 
case  tornli^  .on  tbe  questions  whether  B.  S. 
Swygert.  was'  a  member  of  Qie  firm  'of  Swy- 
gert Brothers  at  the  time  he  executed  the 
notes,  and,  U  so.  whether  he  was  authorised 
by  that  relationship  to  execnte  the  notes  In 
tbe  name  of  tiie  partnership,  and  whether  the 
IndlTldnals  named  in  the  petlUon  as  mem- 
bers of  the  firm  of  Swygert  Brothers  were  In 
fact  members  of  tbe  copartnership. 

[1]  It  appears  from  the  record  that  this  is 
the  .second  verdict  on  th^  issues  in  favor 
of  the  plaiotlfl.  If,  therefore,  there  is  any 
evidence  in  the  record  in  support  of  the  ver- 
dict, it  will  not  be  disturbed  by  this  court, 
unless  some  material  prejudicial  error  of 
law  was  committed.  We  might  cont^t  our- 
selves with  tbe  statement  that  the  evidence 
on  the  question  of  partnership  supi>orts  the 
verdict ;  but  we  will  briefly  summarize  the 
evidence  on  this  point  Kepeated  admissions 
were  proved  to  have  been  made  by  each  one 
of  the  alleged  copartners  that  he  was  in  fact 
a  member  of  the  firm  of  Swygert  Brothers. 
It  is  contended  by  the  learned  counsel  for 
tbe  plaintiff  In  error  that  tbe  existence  of  a 
partnership  cannot  be  proved  by  the  admis- 
sions of  those  alleged  to  be  members.  Tbe 
general  rule  on  this  subject,  which  seems  to 
be  well  settled,  is  that  a  partnership  may  be 
proved  by  evidence  that  each  and  all  of  the 
alleged  partners  admitted  Its  existence,  but ; 
that  the  admissions  of  one  defendant,  made 
in  the  absence  of  the  others,  la  aat  evidence 
against  the  others  of  the  existence  of  the 
partnership.  This  rule  is  stated  as  follows 
in  Floumoy  v.  WilUame,  68  Ga.  707:  "The 
sayings  or  admissions  of  one  of  an  alleged 
partnership,  not  in  the  presence  of  the  oth- 
ers, nor  brought  to  their  knowledge  and  as- 
sented to  or  ratified  by  them,  are  inadmissible 
to  bind  the  other  party,  or  establish  the  ex- 
istence of  the  partnership"  so  as  to  bind  the 
other  parties.  Now  tbe  evidence  discloses 
that  the  existence  of  the  partnership  alleged 
does  not  depend  upon  the  admission  of  one 
of  the  partners,  but  that  each  one  of  the  In- 
dividuals named  as  partners  admitted  on 
several  separate  occasions  that  he  was  In 
fact  a  member  of  the  firm  of  Swygert  Broth- 
ers. So  on  this  point  we  have  the  statement 
of  each  one  of  the  alleged  members  of  this 
firm,  admitting  his  relationship  to  the  firm. 
In  other  words,  the  existence  of  the  partner- 
ship was  shown  by  evidence  of  admissions  of 
each  Individual  who  was  alleged  to  be  a 
partner  that  he  was  in  fact  a  member  of  the 


Ann.  .  The  laW  belnf  wOl  setOed  that  flu  ad- 
mlsslona  of  an  individual  are  binding  upon 
him,  It  follows  that,  when  all  tJie  alleged 
members  of  the  firm  admitted  the  existmca 
of  the  paitsenb^  the  partnersh^)  was  in 
tact  proved.  It  la  contended  by  learned 
counsel  for  the  plaintiff  In  error  that  the  law 
defines  and  establishes  what  constitutes  a 
partnership,  and  that  the  existence  of  a  part- 
narshlp  between  given  persons  cannot  be  es- 
tablished by  the  admlssloxis  of  one  of  them, 
and  that  his  admission  that  he  Is  a  partner  Is 
simply  his  opinion,  and  the  case  of  Floumoy 
V.  vniUams,  supra,  la  rtiled  upon  as  siqipcnrt- 
Ing  this  contention.  As  we  have  seen,  that 
authority  simply  to  the  effect  that  the  ad- 
ndmlons  of  one  ot  the  allied  partners  woold 
not  be  binding  upon  the  others.  Tbo  dedaton 
did  not  go  to  the  extent  of  holding  that  the 
fbct  ot  partnership  could  not  be  proved  or 
established  by  admissions.  It  is  held.  In 
Sankey  v.  Hall,  44  Ga.  229,  that:  'Tartner^ 
ship  or  no  partnership  Is  a  fact,  and  a  wit- 
ness may  so  state,  but  Uie  fact  so  stated  may 
be  qualified  and  explained  by  other  facta  In 
evidence  ^tlmr  from  the  witness  or  ftom 
other  tesUmony  ;**  and  that:  *TFhe  sayings  <^ 
one  of  the  partners,  not  exprenly  or  by  im- 
plication brou^t  to  tbe  knowledge  of  the 
othor,  are  no  evidence  against  that  other  in 
an  issne  of  partnership."  Judge  McCay,  In 
discussing  this  point,  says:  **It  is  sometixoes 
difficult  to  say  what  is  a  fact,  and  what  la  a 
condnslon.  Half  of  what  every  man  tells 
as  facts  is  nothing  but  very  Otttaln  conda* 
slons.  We  think  partnership  or  no  partD«> 
shlp,  ordinarily,  may  be  stated  as  a  tact.** 
But,  as  atrave  stated,  it  Is  well  settled  by  au- 
thority that  a  partnership  may  be.  proved  by 
evidence  that  each  of  the  alleged  partnera 
admitted  its  exlstoioe  and  Us  membership. 
Oordcm  v.  Bankard,  37  lU.  147;  Smith 
Collins,  116  Masa  888;  Huyseer  t.  Lawson, 
90  Mo.  App.  82. 

[4]  The  evidence  Is  also  undisputed  that, 
in  making  the  loan  reprraented  by  the  two 
promissory  notes  sued  upon,  the  plaintiff 
bank  relied  upon  the  truth  of  the  statem^t 
of  each  one  of  the  alleged  partners  that  they 
were  In  fact  members  of  the  firm.  The 
bank,  having  acted  upon  these  admisslona, 
could  have  relied  uiwn  the  doctrine  of  estop- 
pel on  tbls  question  of  partnership  under  the 
principle  laid  down  In  Thornton  v.  McDon- 
ald, 108  Ga.  4,  S3  S.  E.  680 ;  but  the  plaintiff 
is  not  compelled  to  Invoke  this  doctrine.  It 
can  rely  upon  the  fact  of  the  partnership 
as  proved  by  the  admissions  of  eadi  of  the 
alleged  members  thereof.  These  admissions 
were  denied  by  each  one  of  tbe  alleged  part- 
ners; but  this  issue  la  foreclosed  by  the  ver- 
dict. 

[2]  The  partnership  being  proved,  the  qnesK 
tlon  arises  as  to  the  authority  of  B.  S.  Swy- 
gert to  execute  the  two  notes  sued  on  in  the 
name  of  the  partnership.  One  partner  has 
the  authority  to  bind  tbe  members  of  the 
firm  within  the  legitimate  business  of  the 


Digitized  by  Google 


Ga.) 


HAT3E8  ▼.  STATE 


761 


firm.  This  rale  Is  predicated  npoo  the  doc- 
trine of  nseaer,  CItII  Goda  UtlO^  If  317% 
818a  It  la  not  denied  that  the  two  notes.  If 
anthorlsed,  were  within  the  scope  of  the 
legitimate  business  of  the  flm,  nor  is  It  de- 
nied that  the  Una  got  the  proceeds  of  the 
notes.  While  the  general  rule  as  to  the  au- 
thority of  ooB  partner  to  Und  a  partnership 
Is  based  upon  his  being  a  genwal  agent  of 
the  firm  while  acting  in  the  general  scope 
ot  the  partnership  buslneBS,  It  Is  Insisted  that 
the  notes  were  \mder  seal,  and  that  the  au- 
thority to  make  these  notes  by  one  of  the 
firm  abonld  also  have  been  under  seaL  The 
authority  to  bind  the  partnership  in  the  exe- 
cution of  a  promissory  note  arises  from  the 
relatloiwhli^  and  not  from  any  express  au- 
thor!^ from  the  otlier  partners,  la  Mer- 
chants* ft  Farmers'  Bank  t.  Johnston,  130 
Oa.  661,  61  a  E.  5«3,  17  L.  B.  A.  (N.  SO  969, 
14  Ann.  Gaa  54f^  construing  sections  2643, 
2661.  of  the  avil  C6<te  of  1895  (Code  of 
19ia  U  S172,  SlfiO).  it  is  held  that:  "One 
member  of  a  commercial  partnership  can 
bind  it  by  signing  ItB  name  to  a  promissory 
note  under  seal,  in  the  course  of  the  busi- 
ness of  the  partnership."  In  discussing  tlie 
question,  the  court  says:  *'No  restriction  is 
made  as  tq  sealed  instruments.  In  the  mak- 
ing of  promissory  notes,  printed  forms  are 
commonly  used,  a  very  lai^  percentage  of 
which  are  prepared  with  a  view  to  their  exe- 
cution under  seal;  the  ledtal  that  they  are 
girai  under  soil  and  the  device  to  be  used 
as  a  seal  ai^Kailng  on  the  printed  form.  It 
is  ft  matter  of  common  practice  for  such 
notes  to  be  executed  by  one  partner  on  be- 
half of  the  firm,  often  with  no  attention  paid 
to  the  fact  that  the  notes  thus  given  are 
nnder  seal,  and  without  any  question  arising 
as  to  the  power  of  Oie  partner  to  bind  the 
firm  In  so  executing  th«n.  Such  notes  are 
doubtless  regarded  by  the  parties  as  binding 
obligations  on  1^  fllrm  In  wliose  behalf  they 
are  execntedi  and  we  think  they  are  to  be 
BO  regarded  xmSsx  the  law,  in  view  of  the 
broad  power  given  to  a  partner  In  the  sec- 
tions of  the  Code  above  r^brred  to."  In 
Grlffln  V.  Colonial  Bank,  7  Ga.  App.  126^  66 
S.  B.  882.  it  Is  held  that:  *'Frima  fade  the 
execution  of  a  negotiable  note  in  the  name 
of  the  partnership  by  one  partner  Is  within 
the  scope  of  the  parbaerehlp  business,  and 
binds  the  firm  and  Individual  members  there- 
of,'" and  In  Bishop  v.  Petvle's  Bank  of  Cal- 
houn. 7  Ga.  Appk  482,  67  &  B.  119,  It  Is 
expressly  hdd  that:  "One  partner  In  an  ordi- 
nary commradal  partnership  has  authority 
to  execute  a  promissory  note  nnder  seal, 
binding  his  copartnos."  See,  also,  Flncher 
V.  Hanson,  12  Ga.  AiV-  612,  77  S.  E.  1068. 

[3, 1]  Besides  the  direct  evidence  of  tiie  ex- 
istence of  the  partnership  as  alleged,  there 
are  ^rcumstances  In  pnot  upon  whhih  the 
Jury  would  have  been  authorized  to  Infer 
that  B.  8.  Swygert,  irtio  executed  these  notes 
in  the  name  of  the  partnership,  was  not 


only  a  member  of  tiie  partnership,  but  was 
fully  authoriaed  to  execute  these  notes^  The 
evidence  discloses  that  he  was  held  out  to 
Qw  world  by  the  oQier  members  of  the  firm 
as  a  m«nber,  the  business  ot  the  firm  was  In- 
trosted  to  him,  uid  be  executed  all  the  notes 
and  checks  which  were  used  by  the  firm  in 
tlie  tmnaaction  of  ite  commercial  busiaesB. 
The  evidoice  shows  that  the  Individual  mem- 
bers of  the  firm  not  <nily  fadd  thmnselves  out 
to  the  world  as  partners,  but  th^  held  out 
to  the  world  the  fact  that  B.  S.  Swygert  was 
a  partner  of  tlie  firm,  and  that  ta  was  duly 
authorized  as  an  agent  to  transact  the  busi- 
ness of  the  firm.  As  to  creditors  we  thlidc 
these  facte  were  sufficient  to  bind  eadi  one 
ot  the  defendante  as  partners,  for  It  is  a 
sound  principle^  both  of  law  and  honest  oont- 
merelal  transactt«is,  that  only  slight  evi- 
dence would  be  necessary  to  bind  the  parties 
as  partners  in  thdr  reilations  to  creditors, 
although  it  might  reauire  stronger  proof  to 
estebllsh  the  partnership  inter  sese.  Chafliee 
V.  Bentfroe,  32  Ga.  477;  Scranton  v.  Bent- 
frow,  29  Ga.  841. 

We  do  not  deem  it  necessary  to  discuss 
specifically  each  one  of  the  q)eclal  exceiH 
Uons.  We  have  examined  them  very  care- 
fully in  the  llg^t  of  the  general  Instructions 
to  the  Jury  and  the  evidence.  While  there 
may  have  been  some  Immatoi^l  Inaccuracies 
In  the  InstructionB  objected  to,  yet,  when 
they  ara  considered  with  reference  to  the 
entlro  charge  of  the  court,  we  find  no  mate- 
rial error ;  on  the  contrary,  the  charge  as  a 
whole  preaente  tlie  issues  most  fully  and 
favorably  to  the  contentions  of  the  deftod- 
ant  As  restricted  by  the  rulings  of  the, 
trial  Judge,  there  was  no  error  in  the  admis- 
sion of  the  evidence  objected  to.  We  have 
no  hesitetlon  in  holding,  after  a  careful  con- 
sideration of  the  entire  case,  that  the  trial 
was  not  only  fairly  and  ably  conducted  by 
the  trial  Judge,  but  that  his  rulings  were  cor- 
rect, that  his  instructions  to  the  Jury  pre- 
sented every  material  issue  favorably  to  the 
defendant,  and  that  the  verdict  In  favor  of 
the  pUilntUf  is  folly  Justified  by  the  evidence. 

Judgmoit  afflrmed. 


HAYBS  V.  STATE.    (No.  5.076.) 
(Court  of  Appeals  of  Georgia.   Oct  28,  1918^ 

(Bvllahiu  hjt  tJte  Court.) 

Tbkbpass  M  76,  84,  88*)— GsniiNAL  Law  (f 
8^*)  —  GBnnnAL  Responsibiutt  —  Pu- 

BUUFTIONB— QUSBTIORS   FOB  JdBT. 

A  tenant  who  Id  good  faith  claimi  possea- 
Bion  of  land  onder  one  who  bona  fide  claims 
title  and  right  of  posaeBBion  thereof  cannot  be 
convicted  <n  the  ofFeoae  of  trespass.  To  au- 
thorize a  conviction  it  is  essential  that  it  be 
shown  that  the  alleged  trespass  was  committed 
willfully  and  intentionally,  and,  for  this  reason, 
proof  uat  the  act  alleged  to  be  criminal  was 
d<me  in  good  filth  la  a  perfect  defense,  and 
any  evidence  showing  that  the  possession  of 
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the  ftccased  ddier  origin&ted  or  waa  eoDtinned 
ia  good  faitb  is  relevant  and  competent 

[Ed.  Note. — For  other  caeeB,  see  Trespaas, 
Cent.  Dig.  IS  166,  174,  182:  Dec  Dig.  M  76, 
84,  88:«  Crrlminal  Law,  Cent  DifT  i  729 
Dec.  Dig.  I  325.«]  •  . 

Error  0117  Court  of  EltBgezald;  D. 
B.  Orlffln,  Jadge, 

J.  C  HaTes  waa  convicted  of  treevan,  and 
bringa  error.  Beveraed. 

H.  J.  Qnlncey,  of  Odlla,  and  0.  H.  smdns 
and  Alex  KopUn,  both  of  Fitzgerald,  for 
plftlntUt  in  error.  W.  H.  Borne,  SoL,  Mc- 
Donald &  Grantham,  and  L.  Kennedy,  all  of 
Fitzgerald,  for  the  State. 

BUSSFLL,  J.  The  defendant  In  the  lower 
court  was  convicted  of  the  offense  of  trespass, 
and  he  excepts  to  the  Judgment  refusing  a 
new  trlaL  The  accusation  charged  the  par- 
ticular offense  defined  in  section  210,  par.  4, 
of  the  Penal  Code;  it  being  alleged  that  the 
accused  did  unlawfully  squat  and  settle  npon 
described  land  of  Sf.  Dixon,  with  no  bona 
flde  claim  or  color  of  title  to  said  land,  and 
without  the  consent  of  the  owner,  the  said 
Dixon.  It  appears  from  the  record  that  in 
1012  Ike  Hayes,  a  brother  of  the  defendant, 
was  In  possession  of  this  tract  of  land  as  a 
tenant  of  M.  Dixon,  and  was  about  to  be 
evicted.  He  moved  out  in  the  afternoon, 
and  the  defendant  moved  Into  the  house  In 
the  early  part  of  the  night.  From  the  re- 
lationship of  the  parties  and  the  circum- 
stances under  which  the  defendant  moved 
upon  the  premises.  It  Is  insisted  that  there 
was  a  conspiracy  between  these  two  brothers, 
•and  there  are  other  facts  disclosed  by  the 
record  which  might  have  authorized  a  convic- 
tion of  the  accused,  if  the  jury  had  found 
him  guilty,  after  having  had  submitted  to 
them  all  of  the  evidence  which  was  tendered 
bearing  npon  the  Question  of  his  good  faith. 
In  our  opinion,  however,  the  trial  Judge  erred 
in  repelling  certain  evidence  which  certainly 
tended  to  illustrate  the  bona  fides  of  the 
defendant's  entry  and  possession  of  the  prem- 
ises claimed  by  the  prosecutor,  and,  since  it 
cannot  be  known  what  would  have  been  the 
effect  of  this  evidence  upon  the  mind  of  the 
jury,  the  fact  that  It  was  withheld  from  them 
must  be  adjudged  to  have  been  prejudicial 
to  the  accused,  and  the  error  must  be  held 
to  require  the  granting  of  a  new  trlaL 

It  Is  perfectly  plain  from  the  record  that 
the  title  to  the  premises  upon  which  the  ac- 
cused was  alleged  to  have  squatted  and 
trespassed  is  in  dispute.  The  defendant  In- 
troduced testimony  showing  that  he  Is  the 
tenant  of  one  David  Walsh,  as  guardian  of 
the  children  of  his  deceased  brother,  Wil- 
liam Walsh,  and  the  prosecutor  Introduced  a 
deed  from  L.  Kennedy,  as  administrator  of 
William  Walsh,  placing  the  title  in  himself. 
The  testimony  that  the  accused  entered  the 
premises  as  a  tenant  of  David  Walsh  Is  unim- 
peached  and  uncontradicted  by  any  other 


evidence  In  the  record.  The  accused  offered 
in  evidence  his  sworn  answor  to  an  eipiltable 
petition  brought  by  Dixon  to  recover  posses- 
sion of  the  dwelling  house  and  premises  of 
which  the  accused  was  in  possession,  and  to 
enjoin  Mm  from  going  upon  the  land,  at- 
tempting to  cultivate  it,  or  in  any  way  In- 
terfering with  the  possession  of  the  tenants 
of  Dixon,  and  this  answer  the  court  rejected. 
In  It  the  defendant  denied  all  the  material  al- 
l^atlons  of  the  plaintiff's  equitable  petitton, 
set  up  as  a  defense  Walsh's  title  and  hla 
tenancy  by  contract  under  Walsh,  and  of- 
fered to  give  any  bond  required  of  him  by  the 
court  to  answer  for  damages  which  tbe 
plaintiff  might  recover  against  him.  TMb 
answer  was  sworn  to  on  January  2S,  1913, 
prior  to  the  filing  of  the  accusation,  whicb 
was  not  preferred  until  February  26th  there- 
after. In  support  of  this  answer  the  defend- 
ant tendered  also  the  pleadings  and  the  ver- 
dict thereon  in  the  case  In  which  the  letters 
testamentary  of  L.  Kennedy,  as  adminis- 
trator of  David  Walsh,  deceased,  were  an- 
nulled. And  this  testimony  also  was  rejected 
by  the  court  The  ground  upon  whldi  t^e 
trial  Judge  excluded  the  answer  of  the  de- 
fendant In  the  action  brought  by  Dixon,  per- 
haps, was  that  It  was  in  the  nature  of  a  self- 
serving  declaration,  because  the  answer  waa 
made  after  Hay^  went  into  possession,  and 
it  might  be  imagined  that  he  feared  he  would 
be  prosecuted  by  Dixon.  Regardless  of  thla, 
however,  we  think  the  court  erred  in  exclud- 
ing the  documentary  evidence,  because  the 
very  nature  of  the  offense  of  trespass,  and 
the  absolute  necesdty  that  it  be  shown  that 
the  act  alleged  to  be  trespass  was  done  will- 
fully, makes  relevant  any  act  or  saying  oC 
the  accused  from  which  good  faitli  may  be 
imputed. 

Nothing  is  better  aetUed  than  that  the  Is- 
sue of  title  to  land  cannot  be  determined  by 
a  prosecution  for  trespass.  In  Wiggins  t. 
State,  119  Ga.  217,  46  S.  E.  86,  Justice 
Lamar,  speaking  for  the  Supreme  Court, 
holds  that  a  prosecution  for  trespass  Is  not  In- 
tended as  a  substitute  for  the  remedy  provld-- 
ed  by  an  action  for  forcible  entry  and  de- 
tainer nor  to  serve  the  office  of  determining 
tltie.  And  In  Hateley  v.  State,  IIB  Ga.  79. 
44  S.  B.  862,  It  was  ruled  that  the  Code  sec- 
tion now  under  consideration  "was  not  de- 
signed to  try  disputed  land  titles,  but  to 
punish  those  who  willfully,  and  without 
claim  of  right,  commit  acts  of  trespass  on  the 
lands  of  others."  An  act  which,  as  related 
to  the  tJTue  owner  of  land,  might  appear  to  be 
trespass  Is  not  In  fact  a  trespass.  If  the  act 
Is  committed  In  good  f  aitb  by  one  who  actual- 
ly and  sincerely  believes  that  he  is  authoris- 
ed (either  because  authorized  by  the  tme 
owner,  or  because  he  believes  himself  to  be 
the  true  owner)  to  do  the  act  In  question.  In 
fact  the  burden  rests  upon  the  state  of  proT- 
Ing  the  absence  of  good  faith  on  the  part  of 
one  accused  of  trespass,  because  the  act  mast 
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generally  Iw  abown  to  be  wlllfally  don^  and, 
under  die  particular  paragraph  upon  which 
the  chai^  against  the  defendant  In  the 
present  case  was  based.  It  was  essential  for 
tbe  state  to  duw  that  tiie  presence  of  the  ac- 
cused upon  the  premises  In  auction  was 
"with  no  bona  fide  dalm  or  color  of  tltl<^  and 
witfaoat  Qie  consent  of  the  owner."  there- 
fore, the  defendant  had  any  evidence  which 
tended  to  ahow  that  he  did  hare  a  bona  flde 
dalm  dependoit  upon  Uie  consent  of  one  who 
bona  flde  claimed  to  be  the  owner,  it  would 
be  a:ror  to  wlQihold  snch  evid^ice  from  the 
Jury,  and  thus  deprive  tiiem  of  giving  to  the 
claim  of  the  d^oidant  eqnal  consideration 
with  that  accorded  to  the  claim  of  the  prose- 
•cntor.  In  trespass  It  Is  altogether  a  qnestlon 
-of  bona  fides,  and  not  a  question  of  real  title. 
In  Cooper  t.  State,  S  Ga.  App.  697,  68  S.  H 
719,  we  aet  aside  a  verdict  of  gallty  as  to  two 
laborers  who,  without  any  knowledge  of  the 
title  to  the  land,  bnt  In  obedience  to  the  In- 
stmctlon  of  the  proper  municipal  officers, 
tore  dowa  a  fence,  although  the  evidence  dis- 
closed that  the  title  to  tbe  land  in  question 
was  wiHiout  dispute  In  the  complaining  In- 
■dlvldnal.  This  because,  under  the  ruling  of 
the  Supreme  Court  in  Shrouder  v.  State,  121 
Ga.  615.  49  8.  E.  702,  Wiggins  v.  State,  supra, 
and  Hateley  v.  State,  supra,  the  absence  of 
any  proof  that  tbe  trespass  was  Intended  by 
the  accused  was  fatal  to  the  state's  case.  In 
McGlurg  V,  Stat^  2  Ga.  App,  624-626,  58  8. 
E.  1064,  too,  we  held  that  tbe  state  must 
Introduce  such  proof  of  bad  faith  as  will 
overcome  the  presumption  of  innocence.  And 
it  follows,  of  course,  that  In  rebuttal  of  such 
proof  as  the  state  adduces  upon  this  point  the- 
defendant  may  submit  any  evidence  tending 
to  show  his  good  faith.  In  Woods  v.  State, 
10  Ga.  App,  476.  73  S.  E.  608,  we  held  that 
the  Jury  had  the  right  to  find  that  tbe  claim 
of  the  accused  was  a  mere  pretext,  and  not 
made  in  good  faith,  and  for  that  reason  the 
Judge  did  not  err  in  approving  their  verdict ; 
but  in  that  case  the  prior  declarations  of  the 
accused  with  reference  to  his  claim  of  owner- 
ship were  submitted  to  the  Jury,  and  we 
merely  ruled,  as  we  would  rule  In  the  present 
case  If  the  defendant  had  been  convicted 
after  evidence  submitted  by  him  as  to' his 
good  faith  had  been  passed  upon  by  the 
jury,  that  the  Jury  had  the  right  to  prefer 
evidence  Indicating  willfulness  and  bad  faith 
to  that  tending  to  show  good  faitiL 

The  fact  that  the  guardian  had  no  authori- 
ty to  rent  the  premises  without  an  order  from 
the  court  of  ordinary,  as  provided  In  section 
:t067  of  the  Civil  Code,  might  be  immaterial 
on  a  consideration  of  the  motive  of  the  ac- 
cused by  the  Jury,  because  the  presumption 
that  every  man  Icnows  the  law  is  not  of 
snch  potency,  in  competition  with  the  pre- 
sumption of  Innocence,  when  imputed  knowl- 
edge Is  applied  to  matters  of  civil  contract  as 
it  generally  la  when  the  act  to  which  the 


ignorance  relates  la  one  denounced  by  the 
penal  laws  of  the  state.  In  other  words, 
society  for  protection  agalnrt  crime  indulges 
tile  presumption  that  all  men  have  In  ndnd 
at  all  times  those  acts  which  are  punishable 
as  crimes,  and  either  abhor  them  or  dread  the 
punishment  whldi  will  ensue  upon  convictl<m. 
Crimes  mala  In  se  are  presumably  naturally 
adhorr^  to  a  well-ordered  mind  and  a  clean 
conscience,  and  the  law  in  maintaining  its^ 
by  fiction  extends  the  operation  of  these 
nataral  tellings  so  as  to  Include  statutory 
offenBes  which  are  merely  mala  prohlblta. 
But  it  Is  to  be  doubted  if  the  presumption 
that  every  man  knows  the  law  extends  with 
such  force  to  mere  matters  of  dvU  contract, 
upon  whldi  depend  only  rights  of  property, 
such  as  title  to  land,  or  the  power  of  a  guard- 
ian to  make  contracts  of  rentaL  As  to  su<Ak 
matters.  It  seems  to  us  Utat  it  would  be  for 
the  Jury  to  Judge  from  the  circumstances  of 
the  case,  and  tbe  intelligence  and  education 
of  the  parties,  whether  they  did  In  fact  know 
that'  one  who  assumed  to  have  a  right  was 
not  by  law  entitled  to  it 
Judgment  reversed. 


WILIilAMS  V.  STATE.   (No.  5.201.) 
(Court  of  Appeals  of  Oeoigia.   Oct  28^  IfilS.) 

(Byllabua  by  the  Oowrt.) 
CanaNAi.  Law  (5  562*)— Intoxicating  Liq- 

DOBS  (§  236*)— SCFnCIENCT  OF  BVIDEncE. 
Conatrulng  tbe  evidence  most  strongly 
against  tbe  accused,  a  bare  sospielon  of  nu 
guilt  ma;  arise  therefrom.  Soapidon  is  not  ev^ 
idence,  and  a  verdict  based  alone  on  auspicion 
is  unauthorized  by  law. 

[Ed.  Note.— For  other  caaes.  see  Criminal 
Law,  Cient  Dig.  §|  1263,  1263;  Dec.  Dig.  { 
562;*  Intoxicating  Liquors,  Cent  Dig.  S|  30(^- 
322 ;  Dec  Dig.  |  236.*] 

Error  from  City  Court  of  Hall  CJounty; 
F.  A.  Irwin,  Judge. 

Sonnle  Williams  was  convicted  of  selling 
Intoxicating  liquors,  and  brings  error.  Be- 

versed. 

W.  B.  Sloan,  of  Gainesville,  for  plaintiff 
in  error.  A.  C  Wheeler.  SoL,  of  Gainesville^ 
for  the  State. 

HILL,  C.  J.  Williams  was  convicted  of 
selling  intoxicating  liquors,  and  he  excepts 
to  the  Judgment  overruling  his  motion  for 
a  new  trial. 

No  assignment  of  error  of  law  Is  made, 
and  the  complaint  Is  that  the  verdict  Is  with- 
out evidence  to  support  it.  The  evidence  is 
very  plain,  and  In  substance  Is  as  follows: 
One  witness  testified,  that  he  went  to  a 
house,  where  he  found  tbree  men ;  that  the 
accused  was  standing  in  tbe  door;  that  he 
got  a  pint  of  whisky  In  the  house;  he  did 
not  get  It  or  buy  It  from  the  accused,  and 
said  nothing  to  him  about  it;  that  he  went 
in  and  got  the  whisky  oflt  the  bed,  and  threw 
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75  cents  down  on  the  bed;  tbat  he  did  not 
pay  the  accused  for  tbe  whisky,  and  does 
not  know  who  got  paid  for  it  A  policeman 
testified  that  be  saw  this  witness  come  from 
the  house,  and  that  he  caught  him,  and 
searched  him,  and  found  a  idnt  of  whisky 
on  him ;  that  the  defendant  lived  in  the 
honse;  and  that,  opon  finding  the  whisky 
on  the  person  of  ttils  witness,  he  immediately 
went  Into  the  honse  and  found  no  one  there 
bnt  defendant,  who  was  lyli^  across  the  bed. 
There  was  no  other  evidence,  and  the  ao- 
cosed  made  no  statement  to  the  Jury. 

In  onr  opinion,  tbe  evidence  Is  not  suffi- 
cient to  warrant  a  verdict  of  guilty.  While 
the  first  witness  for  the  state,  according  to 
his  evidence  did  not  remember  from  which 
of  the  three  men  be  bought  the  whisky,  he 
did  testify  affirmatively  that  he  did  not  buy 
it  from  the  accused.  The  facts  tbat  the  of- 
ficer found  the  accused  lying  on  the  bed, 
and  that  tbe  accused  lived  In  the  honse 
from  which  the  whisky  was  obtained,  may 
he  suspidooB  circumstances  against  the  ac- 
cused; bnt  suspicion  is  not  evidrace.  It  Is 
clear  that  the  whisky  might  hare  been  ob- 
tained from  one  of  tbe  other  men  present, 
who  might  also  have  lived  in  the  same  bouse 
with  the  accused.  Gonstmlng  tbe  evidence 
most  strongly  against  tbe  accused,  it  fails 
to  diow  his  guilt  to  a  moral  and  reasonable 
certainty  and  beyond  a  reasonable  doubt, 
and  therefore  tbe  oonvictlou  was  unantbor- 
Ized  by  law. 

Judgmoit  levemd. 


COOPER  T.  STATBJ.   (No.  5,220.) 
(Goort  of  Appeals  of  Oeorgia.   Oct.  28,  1918.) 

(BsUahut  hv  th*  OourtJ 

1.  Cbzhiraz.  Law  (8  914*)— Dbfbots  in  Pbe- 

UMINABT  AFnDAVIl^TmE  FOB  OBJECTION. 
That  an  accusation  charging  tbe  accused 
with  a  criminal  offense  is  not  based  upon  a 
valid  affidavit,  in  that  the  affidavit  was  not 
properly  attested  by  the  magistrate  before 
whom  it  was  alleged  to  have  been  made,  is 
matter  for  demurrer  or  motion  to  quash.  Ob- 
jection to  such  an  affidavit  la  not  a  proper 
ground  to  be  incorporated  in  a  motion  for  a 
new  trial,  and  comes  too  late  after  verdict. 

{Ed.  Note.— For  other  case«,  see  Criminal 
Law^^  Cent.  Dig.  H  2146-2161 ;   Dec  Dig.  { 

2.  ST7FFIOIBNCT  OW  EVIOENCK. 

The  verdict  is  supported  hy  the  evldenoa. 

Error  from  City  Conrt  of  Jackson;  H.  M. 
Fletcher,  Judge. 

Charlie  Cooper  wajs  convicted  of  crlm^  and 
brings  error.  Affirmed. 

J.  T.  Ifoore,  of  Jackson,  for  plaintiit  In 
error.  G.  L.  Bedman,  Sol.,  of  JaCkson,  for 
tbe  Stata 

HILL,  C.  J.   Judgment  affirmed. 


DUNN  T.  STAm   (Na  S^Sl.) 
(Conrt  of  Appeals  of  Oeoigla.   Oct  28^ 

(Byllabua  hy  <Ae  Courts 

1.  HOMICIDK  (S  295*)— iHSTBUcnOHS— PbOVO- 
OATIOir. 

The  charge  of  the  court  on  that  portion  of 
section  65  of  the  Penal  Code  of  1910  relating 
to  "provocation  by  words,  threats,  menaces," 
etc,  excepted  to,  was  erroaeoos  nnder  tbe  deci- 
sion of  this  court  In  Rossi  v.  State,  7  6a.  App. 
732,  68  S.  E.  56,  and  that  of  the  Supreme 
Conrt  in  Cumming  v.  States  90  Ga.  6ffi2»  27 
S.  E  177,  and  a  new  trial  should  have  been 
granted  on  this  ground. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  g!  606-609 ;  Dec  Dig.  {  205.*1 

2.  Homicide  (f  309*)— InbibdcRiohb— Toi-itr- 

TABT  MaNSLAUGHTEB. 

Tbe  theory  of  voluntary  manslaughter  is 
reasonably  deducible  from  the  evidence  for  the 
accused,  and  it  was  not  error  to  charge  the  jury 
on  that  subject 

[Ed.  Note.— For  other  cases,  see  Homidde. 
Cent.  Dig.  it  640,  660,  6t^^;  Dec  Dig.  | 
809.*1 

3.  HouiciDB  (i  174*)— BviDBifCE— Lace  or 
Efpobt  to  Escape. 

There  was  no  error  in  refusing  to  allow  the 
accused  to  prove  that  be  made  no  effort  to 
leave  the  county  or  to  escape  after  the  commis- 
sion of  the  homicide. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
CJent.  Dig.  Si  369-371 ;  Dec.  Dig.  8  174.*] 

4.  Cbihinai.  Law  (|  1134*)— Wbit  or  Ebbob— 
ElxTENT  OF  Review. 

The  assignments  of  error  other  than  those 
dealt  with  above  need  not  be  determined,  since 
it  is  not  probable  that  tbe  alleged  emns  vrill 
occar  on  another  trial. 

[E^  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S|  2587,  2653,  2986-2098. 
3056,  3067-3071 ;  Dec  Dig.  {  1134.*1 

Error  from  Superior  Ck>nrt,  Fannin  Coun- 
ty; H.  L.  Patterson,  Judge. 

Waldo  Dunn  was  convicted  of  homicide, 
and  brings  error.  Beversed. 

B.  L,  Smith  and  Tbos.  A.  Brown,  both  of 
BtoB  Bldge,  Jeff  A.  Heddoi,  of  GopperbiiU, 
Tenn.,  and  N.  A.  MoiTla  and  Gea  D.  Ander- 
son, both  of  Marietta,  for  idalntlff  in  error. 
Horbert  C<iay»  SoL  Gol,  of  Uarletta,  £nr  the 
State. 

filLI^  0.  J.  Judgment  reversed. 


SMITH  T.  STATE.    (No.  5^30-) 
(Court  of  Appeals  of  Georgia.   Oct  28, 1813.) 

(SvUahiu  Jnf  ih€  Court.) 

1.  FOBOEBT  (I  12*)— APPABSnV  Lboal  BFn- 
OAOT  or  InSTBUUENT. 

No  error  appears  In  the  rolings  of  the 
trial  Judge  <m  the  admissibility  of  evidence,  and 
tbe  objections  made  to  excerpts  from  the 
charge  of  the  court  are  withont  merit,  wheo 
considered  in  connectioa  with  the  instructton* 
as  a  whole. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
CeDt  Dig.  St  28-^7;   Dec  Dig.  §  12.*] 
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2.  Cbiuhal  Law  (H  786,  822,  828*)— Fob- 
OEKT  (J  48*)— Instbdctzonb— SxATsianT  or 
AccnasD— GoNSTBVcrion  Aa  a  Wholb. 
The  trial  judge  dearly  and  folly  presented 

to  the  jary  the  contentions  of  the  accnied. 
[Ed.  Not*.— For  other  caseB,  see  Criminal 

Lav,  Cent  Dig.  f|  1787,  1883-1901,  I960. 

1934,  1990,  1991-199S.  8158;    Dec.  Dig.  H 

786,  822.  823;*   Forgery,  Gent  Dig.  H  12^ 

128;  Dee.  Dig.  i  48.*] 

5.  No  EUOB  ApPBABinO. 

No  error  of  law  appean,  and  the  vardict 
was  folly  npported  by  ttie  evidaic*. 

(Additional  fiyltobii*  by  Bditoriia  Staff.) 
4.  FoBOEBT  (1  16*>—"Utt»b"— "Publish"- 

"PAB8"-**TEIIDnL" 

The  words  "pass  or  tender^  are  synony- 
mOQS  with  the  worde  "otter  and  pablish."  If 
the  accused  "uttered"  a  forged  instrument,  he 
"published"  it  If  be  "passed"  It,  be  "uttered 
and  pubUshed"  it.  And  if  it  be  ^'ottered"  and 
"pablisbed"  and  "passed,"  it  necessarily  was 
"tendered." 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig.  a  Bl-53:  Dec  Dig.  i  16.* 

For  other  definitions,  see  Words  and  Phras- 
es. ToL  8,  pp.  7261.  7262;  toL  7,_p.  6847:  voL 

6.  pp.  621S-6217;  vol.  8,  pu  7747;  toL  8,  pp. 
9ilO,  6011.] 

Error  from  Superior  Court,  ^<ifrflm 
County;  W.  G.  Charlton,  Judge. 

J.  B.  Smitb  was  convicted  of  uttering  a 
forged  instrument,  and  brings  error.  Af- 
firmed. 

P.  W.  MeldrUn,  of  SaTaimali,  for  lOaintiff 
in  error.  W.  OL  Hartrldfl^  S<a.  Gol,  of  Sa- 
Tannah,  tor  tbe  State. 


HILL,  C.  J.  James  B.  Smith  was  con- 
Tlcted  in  tlie  superior  court  of  Chatham 
county  on  an  Indictment  containing  two 
counts.  The  first  count  charged  him  with 
the  ofTenae  of  forging  a  certificate  of  stock, 
fully  described  in  the  count,  and  the  second 
count  charged  him  with  falsely  and  fraudu- 
lently uttering  and  publishing  as  true  the 
forged  instrument  described,  with  Intent  to 
defraud  the  Conunerdal  Bank  of  Savannah. 
On  the  trial  of  the  case  the  state  abandoned 
the  first  count  of  the  Indictment,  on  the 
ground  that  the  actual  forgery  of  the  instru- 
ment described  did  not  take  place  In  Chat- 
ham cotmty.  The  jury  found  the  accused 
guilty  on  the  second  count,  and,  his  motion 
for  a  new  trial  being  orermled,  he  brings 
error. 

The  forged  Instrument  alleged  to  have  been 
ottered  and  published  as  true  was  a  certifi- 
cate of  stock  Issued  by  the  Merchants'  & 
Farmers'  Bank  of  Claztou,  Ga.  It  was  al- 
leged that  the  forgery  consisted  in  altering 
the  figure  "6"  on  the  face  of  the  certificate  to 
the  figures  "26,"  and  the  word  "five"  on  the 
face  of  the  certificate  to  the  words  "twenty- 
fire,"  and  the  figure  "5"  on  the  reverse  side 
of  the  certificate  to  the  figures  "26."  It  was 
proved  that  the  certificate  thus  altered, 
which  was  apparently  a  certificate  for  25 
shares  of  the  bank,  was  presented  iiy  the  ac- 


cused to  the  Oommerdal  Bank  of  SaTamutb 

and  a  loan  procured  thereon  by  him  from  the 
bank  for  the  sum  of  ^,000,  and  it  was  proved 
both  by  the  confession  of  the  accused,  re- 
peatedly  made,  and  by  other  evidence,  that 
he  had  made  the  alterations  in  the  stock 
certificate  aa  alleged,  raising  the  numtwr  of 
shares  from  6  to  26  as  alleged  in  the  indict- 
ment The  Introduction  In  evidence  of  the  al* 
leged  forged  atodc  certificate  was  objected  to 
by  the  accused  on  the  ground  that  there  waa 
no  assignee  mentioned  In  the  transfer  on  the 
back  of  the  certlflcate  of  atodt  It  appeared 
that  the  transfer  the  back  of  the  certifi- 
cate was  In  the  following  form:  "For  value 
received  hereby  sell,  assign  and  transfer  un- 
to ■  shares  ot  the  capital  stock  repre- 
sented by  Che  within  certlflcate.  and  do  here- 
by irrevocably  oonstltnte  and  appcdnt  — — 
to  transfer  the  said  8to(&  on  the  books  at 
the  within  named  corporation  with  full  pow- 
er of  substitution  in  the  premises.  Dated 

 k  19  l"  Signed  J.  a  Smith,  and  at 

tested.  TtM  oertiflcate  Itself  was  In  the 
following  language:  ''Incorporated  under  the 
laws  of  the  State  of  Georgia.  No.  lOe.  Shares 
26.  Uercbants'  and  Jfarmera'  Bank,  Oax- 
ton.  Oa.  OaplUl,  925,000^00:  This  certifiea 
that  J.  B.  Smith  la  the  owner  of  twenty-flve 
shares  of  one  hundred  dollars  each,  of  the 
capital  stock  ot  the  Merdiants*  and  Farmers' 
Bank,  transferable  only  on  the  bgoks  of  the 
corporation  bytbeholda  hereof  In  person  or 
by  attorney  upon  surrender  of  this  certlflcate 
properly  indorsed.  In  witness  whereof  the 
said  corporation  has  caused  this  certlflcate  to 
be  signed  by  its  duly  authorized  officers  and  to 
be  sealed  with  the  seal  of  the  corporation 
this  12th  day  of  March,  A.  D.  1912.  [Signed] 
S.  P.  Smith,  President  J.  B.  Smith,  Cash- 
ier [Seal  of  Bank]." 

[1]  It  is  insisted  by  learned  counsel  for 
the  plaintiff  in  error  that  stock  in  a  corpora- 
tion Is  a  chose  In  action,  and  that  under 
the  Code  of  this  state,  section  3663,  an  a8> 
signment  of  a  chose  in  action  must  be  In 
writing,  and  to  constitute  a  valid  legal  ad- 
signment  there  must  be  an  assignor  who 
gives  title,  and  an  assignee  to  take  title  at 
the  time  the  assignment  is  made,  and  both 
must  be  named  In  the  assignment,  and  that 
here  there  Is  no  assignee  mentioned,  nothing 
mentioned  as  being  assigned,  and  no  date 
of  the  assignment  given ;  the  words.  "Dated 
 ,  19  constituting  no  date.    It  Is 


to  be  borne  In  mind  that  the  stock  certificate 
was  issued  to  James  B.  Smith,  certlfytnq 
that  he  was  the  owner  of  flve  shares  of 
stock  In  the  Merchants'  &  Farmers'  Bank  of 
Claxton,  Ga.  He  signs  the  assignment  as 
assignor,  and  delivers  the  stock  certlflcate 
thus  signed  by  him  to  the  bank  as  security 
for  a  loan  of  $4,000.  Even  if  this  were  a 
civil  suit  on  the  assignment,  i>arol  evidence 
would  be  admissible  to  prove  the  name  of 
the  assignee  and  the  date  of  the  assignment 
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Th«  writing  Itself  wonld  be  roffldent  to  sbow 
that  the  stock  certiflcBte  wu  tbe  InstraniHit 
or  dwse  In  action  asslgneil  by  Jama  B. 
Smith,  to  whom  It  had  been  lasoed  by  the 
corporation.  The  cMrge  In  the  Indictment 
Is  that  James  B.  Smith  altered  tfala  certifi- 
cate of  stock  by  ralaing  the  number  of  shares 
from  S  to  25  as  stated  In  the  Indictment; 
and,  as  befbre  stated,  this  was  clearly  pror^ 
ed,  bnt  this  cotmt  of  the  Indictment  was 
abandoned  by  the  state  becanse  ttie  actoal 
forgery  In  the  raising  of  the  number  of 
shares  from  5  to  25  was  committed  In  some 
other  conn^  than  that  of  Chatham.  Tbe  sec- 
ond count,  howero:,  alleges  distinctly  that 
James  B.  Smith  *Wd  falsely  and  bandnlently 
utter  and  publish  as  true^  this  forged  In- 
stmment,  describing  spedflcally  the  charac- 
ter of  the  forgery,  knowing  that  this  writins 
or  stock  certificate  was  falsely  and  fraudu- 
lently altered  ae  described,  "with  the  intent 
then  and  there  to  defraud  the  Commercial 
Bank  of  Savannab,  the  same  being  a  bank- 
ing corporation  organized  and  existing  under 
the  laws  of  the  state  of  Georgia."  These  are 
the  essential  allegations  made  by  tbe  second 
count,  and  they  are  euffldently  proved.  This 
being  true,  It  was  wholly  immaterial  wheth- 
er the  transfer  on  the  back  of  the  certificate 
of  stock  was  technically  complete  or  not 
The  forgery  of  the  certificate  exactly  as  de- 
scribed, the  uttering  and  publishing  as  true 
exactly  as  alleged,  and  the  perpetration  of 
the  fraud  upon  the  Commercial  Bank  of 
Savannah  by  reason  of  the  uttering  and  pub- 
lishing as  true  tbe  forged  instrument,  were 
also  clearly  shown ;  and  in  onr  opinion,  these 
facts  having  been  shown,  the  accused  was 
guilty  on  the  second  count,  and  It  was  wholly 
immaterial  that  the  transfer  on  the  back  of 
the  certificate  of  stock  was  Incomplete  In  the 
particulars  claimed.  The  forgery  and  tho 
fraud  were  accomplished  by  the  unlawful 
conduct  of  the  accused  as  specifically  alleged 
in  the  indictment,  and  as  clearly  shown. 

[2]  2.  The  trial  Judge,  after  charging  the 
Jury  in  the  language  of  the  statute  in  refer- 
ence to  the  prisoner's  statement  at  the  trial, 
and  telling  the  Jury  that  they  might  believe 
the  statement  In  preference  to  the  sworn  testi- 
mony In  the  case,  added  the  words  "provided 
you  believe  it  to  be  true."  It  la  Insisted  that 
this  additional  charge  was  not  authorized  by 
the  statute,  and  had  the  effect  of  Intimating 
a'  doubt  on  tbe  part  of  the  conrt  as  to  the 
truth  of  the  prisoner's  statement  While  the 
Supreme  Court  and  this  conrt  have  repeated- 
ly admonished  the  trial  courts  that  It  Is  best 
to  charge  on  the  prisoner's  statement  in  the 
language  of  the  Code  without  additional 
words,  yet  this  conrt,  In  McOulIough  t.  State, 
10  Oa.  App.  403,  73  S.  B.  646,  has  e^ressly 
ruled  that  the  addition  of  the  words  objected 
to  here  was  not  reversible  error. 

[3]  8.  The  following  excerpt  from  the 
charge  la  objected  to:  *^f  you  should  find, 
b^ond  a  reasonable  doubt,  tiiat  the  defend- 


ant fraudulently  uttered,  published,  passed, 
or  tendered,  the  paper  described  in  the  bill 
of  Indtctment,  knowing  that  tbe  said  wxitlne 
had  been  fabelj  and  firaudnloitty  altered, 
with  Intent  to  defraud  t^e  person  alleged  In 
the  Ull  of  Indictment,  then  he  would  be 
guilty  unda  the  second  count  In  the  Indlct- 
ment"  It  Is  Insisted  that  this  diarge  was 
error  because  the  indictment  does  not  charge 
the  defudant  with  having  passed  or  tender^ 
ed  the  paper  described  in  the  bill  of  Indict- 
ment Section  246  of  the  Penal  Code  of  1910, 
under  which  this  indictment  was  framed.  In 
deecrtbing  the  offense,  uses  the  following  lan- 
guage: "If  any  penon  shall  fraQdvlently 
make,  sign,  forge^  •  •  •  or  diaU  fxand- 
olently  utter,  publish,  pass,  ot  tendor  tbe 
same,"  etc.  While  the  Indictaient  chafed 
only  that  the  accused  "did  falsely  and  fraud- 
ulently ntter  and  publish  aa  true,"  it  cotaln- 
ly  could  not  be  erroneous  fox  the  court  In 
desczlbiug  the  offense  to  use  the  exact  words 
of  the  statute. 

[4]  But  it  is  manifest  that  ttda  objection  U 
without  meilt  because  the  words  or 
tender"  are  synonymous  with  the  words  "nt^ 
ter  and  publish."  If  the  accused  uttered  tlie 
foiled  instrument,  he  publUhed  It  If  he 
passed  it,  he  nttued  and  published  it;  and, 
if  be  uttered  and  pubUahed  and  passed  it, 
he  necessarily  tendered  it  The  Judge's  use 
of  all  four  of  the  words  used  in  the  atatate, 
desd^ve  of  the  publication  ot  the  Inatm- 
ment  by  the  accused,  while  unneeeeaaiy, 
since  one  would  have  been  sufficient  cer- 
tainly did  not  constitute  an  error. 

4.  The  following  excerpt  from  the  <diarge 
of  tJiB  court  is  exceoted.  to:  *Tf  yon  find 
when  it  was  signed,  for  instance,  it  was  for 
five  shares  of  stock,  as  contended  by  the 
state,  and  was  snbaeQuently  raised  or  alter- 
ed by  the  d^endant  to  make  it  25  shares  of 
stock,  and  that  was  dime  fraudulently,  tlien 
that  would  he  a  forgery,  under  the  law  of 
Georgia— if  it  waa  done  falsely  and  fraudu- 
lently, with  intent  to  defraud  any  person; 
and  if  that  paper,  so  altered  by  him  Of  you 
find  it  was  so  altered),  was  uttered,  publish- 
ed, or  passed,  or  tendered  by  him  for  the 
purpose  of  defrauding  the  person  named  tn 
the  bill  of  indictment,  then  that  would  be  ut- 
tering a  forged  instrument"  The  objectton 
made  to  this  charge  ia  that  the  words  "with 
intent  to  defraud  any  person"  lay  down  a 
wrong  rule  of  law ;  the  indictment  qpedflcal- 
ly  alleging  that  the  Intent  was  to  defraud 
the  Commercial  Bank  of  Sarannah.  Talcing 
the  excerpt  as.  a  whole,  it  is  perfectly  ap- 
parent that  ttie  Jury  could  not  have  been 
misled  the  use  of  the  words  '^y  person." 
This  is  especially  shown  by  the  fact  that 
when  chai^ng  concretely  upon  the  second 
count  In  the  indictment,  upon  whidi  the  con- 
viction was  had,  the  court  spedflcally  charg- 
ed the  Ju^  that  any  uttering  and  passing  of 
the  forged  Instrument  must  be  for  the  pur- 
pose of  defrauding  the  person  named  in  the 
indictment^  and  the  person  named  In  the  In- 


Digitized  by  Google 


Oft-)  WIUSON  ' 

dictment  wu  the  Commercial  Bank  of  Sa- 
vaunali. 

6,  0.  Tliese  groimds  of  the  amended  mo- 
tion aie  fully  covered  by  what  is  held  in  the 
first  and  fourth  dlvlsioaB  of  the  opinion. 

7.  In  charging  on  the  probattve  Taloe  of 
evidence  of  good  character,  the  trial  Judge* 
used  the  following  language:  "When  the 
gnilt  of  the  accused  is  made  to  appear  to  the 
satisfaction  of  the  Jury,  they  are  authorized 
to  convict  regardless  of  the  good  character 
of  the  accused,  but  the  jury  have  the  right 
to  consider  his  good  character^  not  merely 
when  his  guilt  is  donbttal  under  the  other 
erldence  in  the  case,  bnt  when  such  testimo- 
ny of  good  character  may  itself  generate  the 
doubt."  It  is  alleged  that  the  use  of  the 
words  "to  the  satisfaction  of  the  Jury"  were 
erroneous.  In  that  It  placed  upon  the  accused 
too  heavy  a  burden,  because  it  was  only  nec- 
essary to  raise  a  reasonable  doubt  as  to  his 
guilt  In  the  minds  of  the  Jury.  The  court 
had  previously  charged  fnlly  as  to  the  doc- 
trine of  reasonable  doubt,  and  it  was  not 
necessary  for  him  to  repeat  the  charge  on 
that  subject;  indeed,  the  charge  spedflcally 
objected  to  in  effect  tells  the  Jury  that,  If 
the  evidence  of  good  character  Is  sufficient 
to  generate  a  doubt  ot  gnllt,  then  tbey  ahonld 
acquit  the  accused. 

After  gfying  the  case  careful  conaldera* 
tlon,  we  are  satlsfled  that  no  error  of  law 
was  committed  on  the  trial,  and  that  the 
verdict  Is  fully  supported  by  tiw  evidence. 

Judgment  aflSrmed. 


WniBBBLT  V.  STATE.    (No.  S,1«L) 
(Court  iji  Appeals  of  Georgia.   Oct  28,  1918.) 

(ayllaJnu  hy  the  Court.) 

HoHioiDK  (f  163*)— Assault  with  Isteht  to 
KiU/— Evidence  ab  to  Chabacteb  ov  Pbos- 

■OUTOB. 

A  previous  verdict  of  guilty  in  this  ease 
was  set  aside  by  this  eourt,  upon  the  ground 
that  the  court  erred  in  certain  initnietions  to 
ttke  Jury.  12  Ga.  App.  640,  77  S.  B.  879. 
Complaint  Is  now  made  of  several  extracts  from 
the  charge  of  the  court  The  instructions  com- 
plained of  were  free  from  error.  Tlie  questions 
wbethw  there  was  a  specific  intent  to  sill,  and 
whether  snffldent  interval  had  elapsed  between 
the  shooting  and  a  prerious  BBsauIt,  claimed  to 
have  been  made  by  the  prosecutor  upon  the  ac- 
cused, for  the  v<Hce  of  reason  and  humanity  to 
be  heard,  were  clwrly  and  fully  submitted  to 
the  jury  for  tiieir  determination.  The  chaise 
of  the  court  upon  the  subject  ot  impeachment 
was  entirely  in  harmony  with  the  dedaions  of 
the  Supreme  Court  and  of  this  court  on  that 
subject  The  judge  clearly  drew  the  distinction 
between  a  successiul  impeachment  of  a  witness 
and  a  mere  attack  upon  him  in  an  effort  to  im- 
peach him.  There  being  no  evidence  that  the 
prosecutor  was  attempting  to  make  any  assault 
upon  the  accused  at  the  time  the  latter  shot,  it 
was  not  erroneous  to  reject  evidence  tending  to 
show  that  the  prosecntor  was  a  man  of  a  Tiolent 
and  turbulent  character.  Crawley  v.  State,  137 
Ga.  777,  74  S.  E.  637;  Doyal  t.  State,  70  Ga. 
134.  The  verdict  was  fully  authoiised  by  the 
evidence,  and  the  punishment  received  by  the 
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accused  was  richly  merited.  No  reason  appears 
for  granting  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  810-317;  Dee.  Dig.  |  16S.*3 

Error  from  Superior  Court,  Houston  Coun- 
ty; H.  A.  MathewB,  Judge. 

Joe  Wlmberly  was  convicted  of  assault 
with  Intent  to  klU,  and  brings  error.  Af- 
firmed. 

J.  a  Smith,  of  Ft  Taller,  for  plaintiff  In 
error.  Jno.  P.  Ramt  Sol.  Qen.,  of  Macoiv 
for  the  State. 

POTTI4      Judgment  afflrmed. 


WILLIAMS  r.  STATU    (No.  6.181.) 
(Court  of  Appeals  of  Geoigia.   Oct  28,  181S.> 

fSvllaiiu  by  th*  Court.) 

1.  SUTflClEMOT  or  EVIDSHO. 

The  evidenoB  uthoriied  liie  oomvSctlon  of 

the  accused. 

2.  Cbxional  Law  (|  1105*)— New  TaiAL  — 
Amendusnt  of  motion— Afpbotai.. 

The  recitals  in  the  grounds  of  the  amend* 
ment  to  the  motion  for  a  new  trial,  not  being 
approved  as  true  by  the  trial  Judge,  cannot  be 
considered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2887-2889;  Dec.  Dig.  | 
1105.*] 

8.  CsnaiTAi.  Law  (|  842*)  —  New  Tbtal  — 

Newlt  Diboovxbbd  Evidehoe. 

The  trial  judge  did  not  err  in  overruling  the 
ground  of  the  motion  for  a  new  trial  based  upon 
alleged  newly  discovered  testimony  which  was 
merely  impeaching  in  its  character. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  U  2316,  2331.  2332;  Dec  Dig. 
1042.*] 

Error  from  Superior  Oonr^  lAurens  Coun- 
ty; K.  J.  Hawkins,  Judge: 

Woratt  WlUlams  was  convicted  of  czime, 
and  brings  error.  Afflnned. 

Howard  &  Kea,  of  Dublin,  for  plaintiff  In- 
error.  E.  L.  Stephens,  SoL  Gen.,  of  Wrlghts- 
ville,  for  the  Statew 

RXTSSBLI^  X  Judgment  affltmeO. 


WILSON  V.  STATE.   (No.  6,126.) 
(Court  of  Appeals  of  Georgia.   Oct  28,  1018.)- 

(SyllabuM  hy  the  OourK) 

1.  GmuiHAi.  Law  (|  1189*)— Appeal  aud  Eb- 

BOB— Review— Tbbdiot. 

There  was  evidence  which  would  have- 
authorised  the  juiy  to  infer  that  while  Justifia- 
bly shooting  at  another  person,  the  defendant 
accidently  uiot  the  person  named  in  the  Indict- 
ment, but  there  was  also  evidence  that  the  ae- 
cnsed  shot  recklessly  into  a  crowd  and  that  by 
this  shot  the  wound  was  infiicted.  Consequent- 
ly the  verdict  finding  the  accused  gnilty  of  the- 
offense  of  shooting  at  another  was  authorized. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  8074^41063;  Dee.  Dig.  | 
1169.*] 
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2.  New  Tbiai.  Pbofbslt  Denibd. 

There  being  no  error  of  law  complaiaed  oC, 
it  was  not  error  to  refuse  a  aev  triaL 

Pottle,      dlsBenUng.  ■ 

Error  from  Superior  Court,  Rando^h  Oonn- 
^;  W.  a  WorrlU,  Jndga 

Ous  ^Ison  was  convicted  of  crime,  and 
brinsB  &xot.  Affirmed. 

Chaa.  W.  Worrill  and  O.  H.  Perry,  botb 
bC  Cothbert,  for  plaintiff  in  error.  B.  T. 
Castellow,  BoL  Gen.,  of  Oatbbert,  and  K.  B. 
Arnold,  irf  Atlanta,  for  tbe  State. 

BUSSEajU  J.  Jndgmoit  affirmed. 

POTTLE,  J.  (dissenting).  Undw  the  evi- 
dence tbe  accused  was  guilty  of  assault  with 
Intent  to  murder  or  not  guilty  of  any  offense. 
To  authorize  a  conviction  for  the  statutory 
offense  of  shooting  at  another,  It  must  ap- 
pear that  the  accused  Int^tlonally  shot  at 
tbe  person  named  in  the  Indictment  If  he 
shot  at  another  person,  either  with  the  in- 
tent to  kill  or  to  wound  such  person,  and  un- 
intentionally bl^t  a  bystander,  be  could  not 
be  convicted  of  the  statutory  offense  of  shoot- 
ing at  the  bystander.  Qe  might  be  guilty  of 
the  off«ise  of  assault  vrith  intent  to  mur- 
der the  bystander  or  of  murder  (if  the  lat- 
ter had  been  kiUed),  but  In  no  event  could 
he  be  convlctwl  of  the  statutory  offense  of 
■hooting  at  another. 


QDINLAN  V.  STATE.   (No.  5,144.) 
(Court  of  Appeals  of  Georgia,   Oct.  28,  1918.) 

(Btttmhtu  6y  Me  Ctnrt) 

1.  TWTOXICATINa   lilQUOBS   (|S    178,   242*) — 

Sblliho  without  a  Liobnbb— DnmBBS— 

MlTIOATION  OF  PUNISBUENT. 

The  evidence  demanded  a  fiodlDg  that  tbe 
accused  engaged  in  the  business  of  selling  suh- 
stitntea  for  intoxicants,  without  having  first  ob- 
tained a  license  and  paid  the  tax  required  by 
la^  in  violation  of  section  448  of  the  Peniu 
Code  1910.  The  fact  that  the  license  was  ob- 
tained and  the  tax  paid  some  months  after 
the  accused  beg^n  to  do  business  might  be  con- 
sidered in  mitigation  of  the  pnni^ment  but 
constitutes  no  defense  to  a  prosecutioa  under 
this  section  of  the  Code. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liqooni,  Cent.  Dig.  %i  356-^61 ;  Dee.  Dig.  {{ 
176,  242.*J 

2.  JuBT  (I  116*)— GnAiUENai)»— Abkat  or 

Poll. 

The  fact  that  tbe  Jnrors  put  upon  tbe  ac- 
cused had  previously  tried  a  similar  case 
against  another  person  afforded  no  ground  for 
challenge  to  the  array.  If  the  accused  desired 
to  maite  tbe  point  that  any  of  toe  jurors  were 
not  impartial,  it  should  have  been  done  by  a 
challenge  to  the  poll.  Bryan  v.  State,  124  Qa. 
79,  Q2  S.  E.  298;  Paulk  v.  State,  2  Qa.  App. 
«62,  08  S.  R  1109.  In  view  of  the  fact  that 
the  jurors  were  put  upon  their  voir  dire  and 
qualified  as  Impartial  jurors,  tbe  ruling  In  Lew- 
is v.  State,  118  Oa.  803,  46  8.  E.  602.  is  not 
applicable. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  !§  542,  543 ;  Dec.  Dig.  S  116.*] 

*Per  oUmt  eases 


8.  OiiinKAL  i;aw  (I  UOD*)— 'Wter  or  Iksos 

— Habmless  Bbbob. 

Kven  If  it  was  erroneous  to  admit  in  evi- 
dence a  certified  copy  of  the  application  made 
to  sell  "near  beer,"  by  tbe  accused  to  tiie  mayor 
and  council,  it  was  harmless  error.  It  being 
admitted  that  the  accused  had  engaged  in  the 
sale  of  "qear  beer"  withont  a  license  and  pay- 
'ment  of  the  tax,  it  was  wholly  immateriid 
whether  it  was  done  with  or  withont  the  con- 
sent of  the  mayor  and  oonndL 

[Ed.  Note.— F(ff  other  cases,  see  Criminal 
Law,  Cent  Dig.  f|  754,  808678130,  8187-S143; 
Dec  Dig.  S  Ua».*]  • 

4.  Cbiuinai.  Law  Q  921*)— New  Tbiai<— Bb- 

SOB  IN  Adhissioh  or  Btidbnok. 

For  the  same  reason  it  Is  not  cause  for  a 
new  trial  that  the  court  admitted  in  evidence 
copies  of  a  letter  from  the  Governor  of  Georgia 
to  the  attorney  assisting  in  the  prosecution, 
designating  him  as  special  agent  to  collect  the 
unpaid  taxes  dne  by  "near  beer"  dealers^  and 
a  letter  from  this  attorney  to  Otib  aeensed  de- 
manding payment  of  tbe  tax. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2206-2209;  Dec  Diff.  1 
921.*] 

6.  Cbuctnal  Law  (|  918*)— New  Tbul— Bs- 

STBICTIHO  Tm  FOB  ABOTTHSlfT. 

The  refnsal  of  the  trial  iuige  to  allow 
counsel  additional  time,  under  superior  court 
rule  No.  5  (av.  Code  1910,  |  6264),  to  arsue  a 
misdemeanor  case  will  not  be  cause  for  a  new 
trial,  when  the  evidence  demands  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  2163-2192,  2195,  2196. 
2219-2224 ;  Dec  Dig.  {  918.*] 

6.  Canaif  Ai.  Law  (S  1134*)— Warr  or  B^now 
Extbut  or  Revibw. 

In  view  of  the  fact  that  the  evidenos  de- 
manded the  i!onvieti<m,  the  aasignmenis  of  er- 
ror upon  tJbe  charge  cf  tlie  court  will  not  be 
considered. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  »  2687,  266St,  2986-2908. 
3056,  3067-3071;  Dec  Dig.  {  1134.*] 

Error  from  Superior  Court,  Bibb  Goan^; 
H.  A.  Mathews,  Judge. 

J.  J.  Qulnlan  was  convicted  of  eelllns  liq- 
uor withont  a  Uccmw^  and  talnga  ernv.  Af- 
firmed. 

John  B.  Cooper,  O.  O.  Hancock,  and  O.  A. 
Glawson,  all  of  Macon,  for  plaintiff  in  error. 
Jno.  P.  Boss,  SoL  6«L,  of  Macon,  fbr  tba 

State. 

POTTLE,  J.  [1]  The  evidence  demanded 
the  conviction  of  the  accused.  It  is  a  riola- 
tlon  of  the  very  letter  of  section  448  of  the 
Penal  Code  to  engage  in  the  sale  of  sabsti- 
tutes  for  intoxicants  withont  having  first 
obtained  a  license  and  paid  the  tax  reqnired 
by  law.  This  being  so.  It  Is  wholly  immate- 
rial wliat  Instmctlona  were  given  to  the 
Jury. 

[21  The  proper  way  to  test  the  competen- 
cy of  an  individual  Juror  Is  by  challenge  to 
the  poll.  The  fiict  that  the  panel  of  JUTors 
put  upon  the  accused  had  previously  tried  a 
similar  case  did  not  authorize  a  diallenge 
to  the  array.  Eadi  Juror  should  have  been 
diallenged,  put  upon  his  voir  dire,  and  his 
impartiality  tested.  Under  tbe  decision  In 
Lewis  T.  State.  118  Oa.  803,  46  S.  E.  602, 
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relied  on  br  cowuel  for  plaintiff  In  error, 
wliere  pn^er  challengft  la  made^  It  la  duty 
of  tba  trial  Jiidce  to  frame  apifftHWlate  auea- 
tiona  and  teat  tlie  annpetencsr  of  the  Jn- 
roxB.  The  record  In  the  presoit  case  dis- 
closes that  Ihe  Jniora  put  upon  th^ 
voir  dlr^  and  all  ot  them  qoallfled.  The  re- 
fusal of  the  court  to  sustain  the  challenge 
la  not  cause  for  a  new  trlaL 

[6]  Bnle  No.  5  <^  tlu  superior  court  (Civil 
Gode^  i  6264)  prorUUe  that  if  counsel  for 
the  accused  In  a  miadoneanor  case  will  state 
In  hla  place  or  an  oath,  as  the  Judge  may 
reQulre,  that  he  cannot  do  justice  to  his  cli- 
ent within  the  SO  minutes  allowed  by  the 
rale,  and  state  bow  nauSi  additional  time 
wHI  be  necessary,  "the  court  shall  grant  such 
extension  of  time  as  may  seem  reasonable 
and  proper."  In  Ohance  t.  States  97  Oa.  846, 
23  S.  B.  83%  the  judgment  was  reversed  be- 
cause the  trial  judge  refused  to  allow  coun- 
sel one  hour  within  which  to  argue  a  mis- 
demeanor CBMB.  See,  also,  Jones  t.  State, 
123  6a.  129^  131,  51  &  E.  312.  Since  the 
adoption  of  the  Cod^  and  of  course  subse- 
Qoent  to  these  rulings,  the  rule  has  been 
ammded  by  the  substitution  of  ttie  word 
"may"  for  "Bhall"  in  the  reference  to  the  ex- 
tension of  tlm^  and  the  rule  now  contem- 
plates that  the  court  shall  have  some  discre- 
tion In  the  matter.  The  evidence  demanded 
the  verdict  No  amount  of  argument  conld 
have  helped  the  accused.  It  will  not  be 
assumed  that  the  jury  would  have  been  so 
swayed  by  the  ailment  and  eloquence  of  hla 
counsel  as  to  bring  In  a  verdict  In  plain 
violation  of  law.  l^ere  is  nothing  In  the 
decisions  of  the  Supreme  Court  to  conflict 
vrlth  what  we  now  rule,  and  there  was  cer- 
tainly no  abuse  of  discretion  In  refusing  to 
grant  the  additional  time. 

Judgmokt  aflBrmed. 


ALLEN  V.  STATE.   (No.  6,103.) 
(Court  of  Appeals  of  Qeorgla.   Oct  28,  lOm) 

(avttabiu  &ir  ih€  Oavrt) 

Gbucinai.  Law  (5  784*)— iKsraucnoire— Cra- 
oxiHSrABmAL  Evidence. 

"In  a  criminal  case,  in  which  the  guilt  of 
the  defendant  is  wholly  dependent  on  circum- 
stantial evidence,  the  jary  flbould  be  instrncted 
that,  if  the  proved  facts  are  conaistent  with  in- 
nocence, the  defendant  is  entitled  to  an  acaoit- 
tal."  ROey  V.  State,  1  Ga.  App.  651,  57  S. 
E.  1081. 

[Ed.  Note.— For  other  cases,  aee  Criminal 
Law,  Cent  Dig.  K  1883-1888,  1922,  1960; 
Dec.  Dig.  §  784.*] 

Error  from  City  Court,  Houston  County; 
A  C.  Riley,  Judge, 

Jesse  Allen  was  convicted  of  gaming,  and 
brings  error.  Reversed. 

J.  a  Smlfb,  of  Ft  Vall^,  and  W.  J.  Wal- 
lace, of  Ejunvill^  Tenn.,  for  plalntifC  in  er- 
ror. R.  B.  Brown,  SoL,  of  Ft  Valley,  for 
the  State 


RUSSELL,  J.  The  aeensad  waa  Indicted 
with  a  number  of  otheza  for  the  offense  of 
gaming.  In  our  <q^nion  the  testimony  as  to 
his  goUt  was  vrholly  drcnmatantial.  The  dep- 
utj  sheriff,  who  waa  the  main  wltnesa  for 
tbe  state,  testifled  that  he,  in  company  with 
Mr.  Rowell,  the  chief  of  police  of  the  city  of 
Ft  Valley,  approached  in  algbt  of  the  al- 
leged gamesters,  and  In  his  presence  Mr. 
Rowell  wrote  down  the  names  of  all  who 
composed  two  orowds  of  persons  apparently 
engaged  In  gambling^  except  one  man,,  whose 
name  was  unknown.  Jesse  Allen,  the  de- 
fendant was  in  one  of  the  gatherings  of  per- 
sons who  were  apparently  gambling.  This 
witness  first  testified  that  he  saw  Allen  play- 
ing In  a  game  of  cards  f<n  money ;  that  Al- 
loi  was  playing  in  a  game  with  others  In  a 
circle  with  him;  1  saw  him  reaching  over 
and  picking  up.  I  also  saw  him  reaching 
over  for  his  cards."  But  it  very  plainly  ap- 
pears that  all  ct  this  was  merely  a  conclu- 
sion of  the  witness,  readied  from  a  general 
survey  of  the  eurronndlngs,  because  he  im- 
mediately follows  this  testimony  with  the 
statement,  "I  conld  not  and  did  not  see  any 
cards  or  money  In  the  defendant's  hands." 

We  would  be  far  from  saying  that  this  tes- 
timony would  not  authorize  a  conviction  if 
the  Jury,  from  the  circumstances  detailed, 
had  reached  the  conclusion  evidently  enter- 
tained by  the  witness;  but  this  should  not 
deprive  the  defendant  of  having  accorded  to 
him  a  trial  strictly  legal  In  every  respect, 
nor  obviate  the  necessity  of  the  jury's  tak- 
ing into  consideration  the  well-recognized 
rule  of  law  that,  where  the  guilt  of  the  ac- 
cused Is  wholly  dependent  upon  circumstanc- 
es from  which  his  guilt  may  reasonably  be 
Inferred,  it  is  the  duty  of  the  jury  to  acquit, 
if  the  iiinocence  of  the  accused  may  with 
eqnal  reason  be  adduced  from  the  drcnm- 
Btances  in  proof:  In  the  present  case  the 
jury,  under  such  an  Instruction,  might  have 
concluded  that  the  defendant  stated  the 
truth  when  be  asserted  that  he  did  not  know 
one  card  from  another,  or  might  have  be- 
lieved the  number  of  witnesses  who  them- 
selves admitted  their  guilt  and  yet  testifled 
that  Jesse  Allen  did  not  participate  In  the 
game.  The  fact  that  the  defendant  cried 
out,  "Play  down,"  and  "Bet,"  does  not  nec- 
essarily compel  the  conclusion  that  he  was 
anything  more  than  a  bystander,  perhaps  us- 
ing the  remark  jocosely  to  those  engaged  in 
the  game;  nor  does  it  necessarily  follow 
from  the  fftct  that  the  defendant  reached 
down  In  the  circle  that  he  .was  reaching  after 
money  or  cards  then  being  employed  in  an 
unlawful  game.  Of  course  we  do  not  know 
what  would  have  been  the  result  if  the  jury 
had  been  pnq^erly  Instructed  upon  the  law  of 
drcumstaiitlal  evidence,  but  the  ruUngs  of 
the  Snprane  Gonrt  and  of  this  court  are  uni- 
form tb  the  effect  that,  where  the  guilt  of 
the  accused  dei>end8  entirely  upon  drcum- 
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stantlal  eTldence,  It  la  the  iuty  of  tbe  Judge 
to  call  the  special  attention  of  the  Jury  to 
that  fact  and  to  Instruct  them  that,  where 
there  1b  any  other  theory  arising  from  the 
evid^ce,  consistent  with  Innocence,  which 
is  as  reasonable  as  that  which  points  to  gnllt, 
the  defendant  sbonld  be  acquitted.  See 
Weaver  v.  State,  136  Ga.  320,  69  S.  E.  488, 
and  dtatiotta;  Riley  t.  State,  1  Oa.  App. 
661,  67  S.  E.  1031.  and  citations.  The  other 
exceptions  In  the  motion  for  new  trial  are 
without  merit. 
Judgment  reversed. 

Ki!nCAID  v.  statu    (No.  6,197.) 
(Coart  of  Appeals  of  Georgia.   Oct.  28,  1913.) 

1.  JtTKT   (I  116*)— ChALLENOBS    10  ABBjLT— 

OaomfD  roB. 

The  fact  that  the  panel  of  Jurors  put  upon 
tbe  accused  heard  the  evidence  intndnced  upon 
a  previous  trial  of  one  jointly  indicted  with  the 
accused  and  after  the  conduBion  of  the  evidence 
were  ordered  from  the  courtroom  by  the  judge 
is  no  ground  for  challei^  to  the  array.  A 
challenge  might  have  been  made  to  any  Juror 
whose  competency  the  accused  desired  to  test 

[Bd.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  H  642,  643 ;  Dec.  Dig.  |  116.*] 

2.  GAiaNo  a  -Tl*)- Platikq  ob  Beitino— 

OWNBBSHIP  or  MONBT. 

On  the  trial  of  one  charged  with  gaming 
It  is  not  error  to  charge  that,  if  the  accused 

played  imd  bet  for  money  as  alleged  hi  the  in- 
dictment, it  Is  immaterial  whose  money  it  was 
or  who  put  up  the  money  with  which  he  played. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent.  Dig,  SI  166,  167;  Dec.  Dig.  |  71.*1 

3.  Gbuohax.  Law  ({  ^%*>— New  Tbui<— 
Gbdumd  fob— DncBBnoH. 

The  refusal  of  the  trial  Judge  to  accede  to 
a  request  privately  made  to  him  before  the  jury 
had  retired,  but  after  the  indictment  had  been 
banded  them,  to  conceal  from  the  jury,  by 
pasting  paper  over  it  a  ver^ct  which  a  pre- 
vious jury  nad  entered  on  tlie  bin  of  Indictment 
on  the  trial  of  one  Jointly  Indicted  with  the  ac- 
cused is  no  cause  for  a  new  trial.  This  is  a 
matter  within  the  discretion  of  the  trial  judge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lav,  Cent  Dig.  ||  2248-2263;  Dec  Dig.  | 
92B%.«3 

4.  Cbiuinai.  Law  (J  784*)— Imstbuotiok»— 

ClBCUUBTANTXAI.  EVIDBNOB. 

Where  the  guilt  of  the  accused  rests  entire- 
Ij  upon  circumstantial  evidence,  failure  to 
charge  the  jury  on  the  law  relating  to  this 
diaracter  of  evidence  is  error  requiring  the 
grant  of  a  new  trial. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i|  18S3-18S8.  1922,  1960; 
Dec.  Dig.  I  784^*) 

Error  from  Superior  Court,  Bartow  Ooon* 
ty ;  A.  W.  Flte,  Judge. 

Tip  Klncaid  was  convicted  of  gaming,  and 
brings  error.  Beversed. 

Ned  ft  Keel,  of  Oartemille^  for  jOalntUt  In 
error.  Sam  P.  Haddox,  SoL  Gen.,  of  Dalton, 
for  the  State. 


(Ga. 

POTTLE,  J.  [1]  1.  The  accused  <^Ueng- 
ed  the  array  of  jurors  put  upon  blm  on  the 
ground  that  the  Jury  had  heard  the  evidence 
introduced  against  one  of  the  other  persons 
jointly  Indicted  with  him  and  alleged  to 
have  been  In  the  same  game.  TMb  did  not 
disqualify  the  entire  panel  of  Jurors,  bat,  if 
the  accused  desired  to  test  the  competency  of 
any  particular  jnror.  It  should  have  been 
done  by  a  challenge  to  the  polL   Qulnlan  v. 

State  (No.  6,144)  13  Ga.  App.   ,  79  S.  B. 

768.  In  the  present  case  the  trial  judge  fol- 
ly guarded  the  right  of  the  accused  by  puttlz^ 
each  of  tbe  Jurors  upon  bis  voir  dire  and 
asking  him  the  statutory  questions  prescribed 
for  felony  cases.  If  the  accused  was  not 
satisfied  with  any  of  the  Jurors  who  thus 
qualified,  be  should  have  put  them  upon  the 
court  as  a  trior  and  attacked  their  compe- 
tency. 

[2]  2.  It  was  not  erroneous  to  charge  the 
Jury  that;  If  the  accused  played  cards  and  bet 
for  money  as  charged  In  the  Indictment,  it 
was  Immaterial  whose  money  It  was  or  who 
put  up  the  money  with  wU<±  th^  played. 

[S]  3.  The  fact  that  the  Judge  dedlned  to 
accede  to  a  reqaert  privately  nude  to  blm 
before  the  Jnry  bad  retired,  but  after  the  In- 
dlctmoit  had  beoi  handed  tXno  jnry  by  tbe 
solicitor  general,  to  conceal  from  the  Jury, 
by  pasting  a  p^ier  over  it,  the  verdict  ot 
guilty  whldi  a  previous  jury  had  rendered 
on  the  trial  of  one  of  the  other  persons  Joint- 
ly indicted  with  tbe  accused  is  not  cause 
for  reversing  the  Judgment  refusing  a  new 
trial.  The  request  probably  came  too  late  to 
avail  the  accused,  bnt,  even  if  not,  this  was 
a  matter  in  tbe  discretion  of  tbe  trial  Judge. 

[4]  4.  The  evidence  was  very  weak  and 
bar^  sufficient,  if  at  all,  to  authorize  the 
verdict.  There  was  no  direct  evidence  that 
the  accused  himself  played  or  bet  for  money. 
He  was  In  a  party,  some  of  whom  either  had 
been  playing  or  were  preparing  to  play.  The 
conviction  was  based  wholly  upon  drcum- 
stautlal  evidence,  and  the  judge  should  have 
charged  the  law  in  refer^oe  to  this  charac- 
ter of  evidence.  His  failure  to  do  so  Is  made 
the  subject  of  a  special  assignment  ot  ^rror 
In  the  motion  for  a  new  trial,  and,  foUowins 
the  ruling  which  we  have  recently  made  In 
Allen  V.  State,  79  S.  B.  769,  this  gnrand 
of  the  motion  Is  well  taken  and  a  new  trial 
should  have  been  granted.  Tbe  gmeral 
charge  of  tbe  court  Is  not  sent  up  with  tlie 
record  so  as  to  enable  us  to  see  exacts 
what  tbe  Judge  did  charge,  but,  In  arorovlnff 
the  recitals  of  fitct  contained  In  tbe  amended 
motltm  fDr  a  new  trial,  the  Judge  certifies 
that  he  omitted  to  charge  the  rule  relating  to 
drcumstantlal  evidence. 

Judgment  reversed. 


TO  SOUTHEASTEBN  RBPORTEB 


•For  otbsr  eases  sss  isnw  toplo  and  MoUon  NaifKOB  la  Dm.  Dig.  a  Am.  Dig.  Kajr-No.  Swiss  *  Rvd't  IntezM 


Digitized  by  Google 


Gft.) 


PATNE  T.  POWER 


771  ■ 


CURRY   T.    STATa     HOUJNBHOAD  t. 

SAME.    WALKER  t.  SAMS  (two  cases). 

(Nos.  Bkl0».107.) 
(Court  of  Appeals  of  Gtooisia.  Oct  28,  19ia> 

(Bylidbut      the  Court.} 
GsDnnAX.  Iia.w  (|  403*)— Evidbncb— Sum- 

OIENCT— CONOLU8IONB. 

The  evidence  aathoriced  the  verdict,  and 
there  was  no  error  in  refiutng  a  new  trial. 

[Ed.  Note.~For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1058;  Dec.  Dig.  8  493.*1 

Error  from  Clt7  Court  of  HoiutOD  Coontr ; 
A  a  RUey,  Judges 

Henry  Carry,  Wesley  Hollinshead,  Claude 
Walker,  and  Jay  Walker  were  conTlcted  of 
gambling,  and  separately  bring  error.  Af- 
firmed. 

X  a  Smltb;  of  PL  VaUey,  and  W.  J.  Wal- 
lace of  KnoxvUle,  Teim.,  for  plaintifla  in  er- 
ror. B.  Bl  Brown,  80k,  of  Ft  YaUey,  fOr  tlie 
State. 

BtJSSDLiU  3.  TlW  same  exception  to  tbe 
charge  of  tbe  court  as  that  pceaented  In  the 
case  <a  Jesse  Allen  t.  States  79  S.  B.  768,  is 
raised  in  the  foqr  writs  of  error  now  before 
ns;  but  upon  a  nrlew  qf  tbe  record  it  does 
not  appear  that  the  evidence  as  to  these  de> 
fendants  la  wholly  clrcumstantiaL  The  dep- 
uty dierlfl  in  each  of  the  cases  now  before 
us  testified  posltlyely  that  he  saw  the  defend- 
ants playing  and  betting  for  money.  It  may 
be  tbat  upon  a  cms-ezaminatUm  of  the  wit- 
new  it  would  hare  been  dereloped  that  this 
statement  was  a  mere  condnslon  of  the  wit- 
ness, as  was  apparent  in  AUen's  Case.  But 
tbe  presomption  Is  to  tbe  contrary,  because 
it  is  to  be  resumed  that  counsel  advisedly 
avoided  further  inqolry  into  the  extent  of 
the  witness'  knowledge  in  tbe  interest  of 
bis  ^ent,  ratlier  than  that  he  n^ected  his 
duty  to  that  cU^it  For  ttila  reason  tliere  Is 
a  wide  dilltfence  between  the  cases  of  these 
defendants  and  that  of  Allen. 

Further  exertion  is  made  as  to  tbe  Walk- 
ers, in  that  complaint  Ui  made  that  In  the 
charge  of  the  court  their  defense  was  mini- 
mized by  the  statement  that  the  defense  of 
tbe  accused  rested  in  part  upmi  alibi.  The 
oonrt^B  expression  was  not  technically  cor- 
rect, fOr  alibi  la  either  a  complete  defense  or 
no  defense ;  but  in  the  state  of  the  evidence 
it  li  not  apparent  tbat  the  accused  were  In- 
JurlonsOy  affected  by  this  inapposite  state- 
ment of  tbe  court 

Judgment  afSrmed. 


DTTANB  CHAIR  CO.  v.  JACKSON. 
(Supreme  Court  of  Georgia.  Oct  10,  1918.) 

(Synabut      the  Court.) 

Rsvxnw  OH  Appbal. 

No  error  of  law  is  complained  of,  and  the 
evidence  Is  sufficient  to  aupitort  the  verdict 


Error  from  Sm«rior  Court  Whitfield 
(bounty ;  A  W.  Vit»,  Judge. 

Action  by  George  Jackson,  by  next  friend, 
against  tbe  Duane  Chair  Company.  From 
ttie  Judgment  defendant  brings  eixon  At- 
flnned. 

Maddox,  McCamy  ft  Shumate,  of  Dalton, 
for  plaintiff  In  error.  Geo.  O.  Glenn  and 
U.  O.  Tarver,  both  of  Dalton,  for  defendant 
In  error. 

ETAN3,  P.  J.  Judgment  affirmed.  All 
the  Justices  concnr. 


PAYNB  V.  POWSat  fit  al. 
(Supreme  Court  of  Georgia.    Oct  10,  1913.) 

(Syllabut  J>v  «ke  Court  J 

Pledoks  (i  SI*)— Reodvxbt  bt  Plsdoor— 
TanDEo. 

A  pledgor  is  not  entitled  to  recover  his 
pledge  of  his  pledgee's  assignee  unless  he  pays 
the  debt  secured  by  tbe  pledge,  or  tenders  pay- 
ment or  the  facts  ocose  a  tender.  An  allega- 
tion of  an  offer  to  pay  Is  not  the  equivalent  of 
a  tender. 

[Ed.  Note.— For  other  cases,  see  Hedges, 
Cent  Dig..  I  90;  Dee.  Dig.  |3£*] 

Error  from  Su[>erlor  Court,  Mnsoogee  Coun* 
ty;  S.  P.  Gilbert.  Judge. 

Action  by  3.  M.  Payne  against  John  Power 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.  Affirmed. 

Wynn  ft  Wohlwender  and  Battle  ft  Hollls, 
all  of  Columbus,  for  plaintiff  in  error.  Mc- 
Cutchen  ft  Bowden,  of  Columbus,  for  defend- 
ants in  error. 

BTANS,  P.  J.  J.  Af.  Payoe  filed  his  peti- 
tion against  John  Power  and  Frank  G.  Pow- 
er, setdng  up  that  on  or  about  the  6tb  of 
Jnne,  1911,  he  was  Indebted  to  the  Bank  of 
Phenlx  aty,  Ala.,  In  tbe  sum  of  f 1,500  and 
was  desirous  of  borrowing  fluch  sum  for 
the  period  of  six  months.  Plaintiff  was  in- 
formed by  the  cashier  of  the  bank  that  the 
defendant  John  Power  had  |1,500  which  be 
was  authorized  to  loan,  and  the  plaintiff 
agreed  to  substitute  John  Power  as  hia  cred- 
itor instead  of  the  bank  and  was  presented 
a  note  by  the  cashier,  which  be  signed. 
Plaintiff  had  been  president  of  the  Bank  of 
Phailx  (jlty  and  had  for  many  months  bus* 
talned  confidential  business  relations  to  the 
cashier,  and  thus,  relying  upon  the  cashier,  he 
did  not  read  the  note  that  he  signed,  which 
was  made  due  one  month  after  date.  As  col- 
lateral to  secure  the  payment  of  the  note, 
plaintiff  pledged  SO  shares  of  the  capital 
stock  of  the  Bank  of  Phenlx  City,  of  the  par 
value  of  $3,000,  and  the  reasonable  market 
value  of  $3,300.  The  plaintiff  further  alleged 
that  he  heard  nothing  further  of  said  note 
until  March,  1912,  when  he  was  advised  by 
an  attorney  at  law,  claiming  to  reproent 
Frank  O.  Power,  that  he  "held  the  said  note 
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for  adjustmrat**    Petltlonv  thai  Iwnied 

for  tbe  first  time  that  the  note  signed  by  lilm 
bad  been  made  due  30  days  after  date,  and 
that  the  defendant  John  Power  preteided 
to  have  privately,  and  wlthont  notice  to  peti- 
tlono*,  sold  to  the  defendant  Frank  G.  Power, 
and  the  latter  pretended  to  have  purchased, 
petitioner's  note  and  stock.  It  was  charged 
that  there  was  no  bona  fide  sale  of  the  note 
and  stock,  and  that  the  pretended  sale  was 
a  scheme  between  the  defendants  (who  are 
brothers)  to  defraud  petitioner  out  of  his 
stock.  The  tenth  paragraph  of  the  petition 
was  as  follows:  "Said  defendants  failed  and 
refused  to  surrender  to  yonr  petitioner  bis 
note  given  as  aforesaid  and  to  account  to 
petitioner  for  the  overplus  from  the  sale  of 
his  said  stock  after  the  dlsctiarge  of  Ills  ob- 
ligation as  aforesaid,  though  often  requested 
so  to  do,  and  defendants  failed  to  permit  and 
allow  your  petitioner  to  pay  his  said  note, 
together  with  Interest  thereon,  according  to 
tbe  true  contract  and  agreement  at  the  time 
the  same  was  executed,  and  to  surrender  the 
same  to  petitioner,  together  with  his  stock 
pledged  as  collateral  security  as  aforesaid." 
It  was  charged  that  tbe  defendants  had  ajh 
propriated  to  tbelr  own  use  a  dividend  on 
said  stock  amounting  to  $210,  which  sum 
should  be  entered  as  a  credit  on  the  note. 
It  was  alleged  tbat  the  transaction  was  a 
scheme  between  the  cashier,  in  the  alleged 
substitution  of  John  Power  as  his  creditor, 
for  the  bank,  and  the  two  defendants  to  de- 
fraud the  plaintiff  of  his  bank  stock;  that 
the  plaintiff  has  always  been  ready,  able, 
and  willing  to  pay  the  obligation  and  would 
have  at  any  time  paid  the  same  had  he  been 
notified  of  the  maturity  of  the  note,  and 
"petitioner  makes  a  continuing  offer  to  pay 
his  said  note,"  with  interest  thereon.  The 
prayers  were  tliat  the  defendants  be  required 
to  surrender  the  bank  stock  upon  t^e  pay- 
ment of  the  note,  or,  if  the  defendants  can- 
not surrender  petitioner's  stock,  then  peti- 
tioner prays  Judgment  for  the  difference  be- 
tween the  amount  due  on  his  note  and  tbe 
reasonable  and  ftilr  market  value  of  his 
stock,  and  that  his  note  be  surrendered  and 
canceled.  The  petition  was  dismissed  on  de- 
murrer, and  the  plaintiff  excepts. 

It  will  be  noticed  that  the  allegation  re- 
specting the  sale  of  tbe  collateral  is  not  a 
charge  that  the  creditor  sold  the  pledge 
without  notice,  but  that  he  sold  the  note  with 
the  collateral.  The  creditor  Is  not  charged 
with  an  act  having  for  its  purpose  the  sale 
of  the  pledge  in  satisfaction  of  the  debt;  be 
is  charged  with  selling  the  note  and  the  col- 
lateral. Surely  no  one  will  dispute  the  right 
of  assignment  of  a  note  secured  by  collateral. 
In  a  prior  allegation  the  plaintiff  says  that 
the  assignee's  attorney  notified  him  that  he 
held  the  note  for  adjustment,  not  that  lie 
was  attempting  to  collect  any  balance  that 
might  be  left  after  crediting  the  proceeds 
from  tbe  sale  of  the  pledged  stock.  Plaintiff's 


allegation  concerning  the  execution  of  the 
note  does  not  even  raise  an  imputation  of  ac- 
tionable fraud  against  ^ther  defendant  The 
petltloii,  when  reduced  to  its  last  analysis, 
complains  that  the  plaintiff  in  consideration 
of  John  Power's  paying  his  indebtedness  to 
the  bank,  gave  to  him  a  note  for  the  amount 
paid,  with  certain  stock  as  collateral,  which 
note  and  collateral  John  Power  has  conveyed 
to  his  brother  Frank,  and  that  the  latter  is 
trying  to  collect  it  Tbe  plaintiff  says  tbat  he 
has  not  been  permitted  to  pay  his  note  but 
is  willing  to  pay  it  The  law  looks  more  to 
acts  than  good  intentions;  the  plaintiff 
should  have  tendered  bis  indebtedness  to  the 
bolder  of  bis  note  and  stock,  or  Iiave  alleged 
facts  excusing  a  tender,  before  complaining 
that  bis  creditor  Is  withholding  stock  volun- 
tarily pledged  to  secure  his  debt  The  demur- 
rer was  properly  sustained. 

Judgment  affirmed.  AU  the  Jaatlcea  con- 
cur. 


HANTT  V.  HOORB  et  sL 
(Supreme  Court  of  Georgia.    Oct  14,  V»1Z.) 

(Sifttainu  hv  Oc  Oem^) 

1.  GxBOnrOBB  and  AniOHtBTBATOBS  ^|  473, 
474*)— PKTmOK  FOE  ACOOUNTINO— PaBTIKS. 

Iq  a  proceeding  by  a  legatee  for  an  ac- 
counting cn  an  estate  reduced  to  cash,  other 
legatees  are  not  necessary  parties.  But  where 
the  moving  legatee  asserts  a  claim  against  the 
estate,  dependent  upon  a  construction  of  the 
will,  it  ia  not  error  to  allow  the  otiier  leutees 
to  intervene  as  parties  for  the  purpose  «  conr 
testing  such  claim. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  IMg,  |S  2041-2000; 
Dec.  Dig.  H  473,  474.»] 

2.  Wills   (|  606")— GOHBiEnoizoii— "Imai. 

HXIBS." 

A  testator,  poaieased  of  real  and  personal 

estate,  died  leaving  a  widow  and  eight  children. 
He  disposed  of  the  reddue  of  his  estate  as  fol- 
lows: ^'I  will  that  the  reradne  of  my  estate  be 
distributed  equally  among  by  l^ai  heirs." 
Beld,  that  the  widow  was  not  indnded  In  the 
phrase  'legal  heirs,"  and  did  not  share  in  the 
residue.   

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  M  1090-1099;  Dec.  Dig.  |  600.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol  6,  pp.  4033,  ^)64.] 

3.  Wuxa  (g  543*)~Goinisnaiioii— BxHAiv- 

D£B  ESTATK. 

In  the  second  item  of  Us  ^rill  the  testator 
gave  to  bis  wife,  Georgia  Brown,  a  year's  sap- 
port  to  be  taken  tVom  bis  general  estate,  and 
all  of  his  honsehold  and  kitchen  furniture,  and 
certain  lots  of  land  "to  her  during  her  life  or 
widowhood ;  on  the  event  of  her  death  or  the 
termination  of  her  widowhood  the  same  to  go 
to  and  be  equally  divided  among  my  heirs,  to 
wit:  Georgia  Brown,  Tony  Moore,  Mark  A. 
Brown,  Came  Harris,  and  BUa  Stokeley.  If 
my  800  Mark  A.  Brown,  or  my  daughter  Tony 
Moore,  should  die  after  mjF  death  and  before 
the  death  of  my  wife,  I  desire  that  their  parts 
of  the  above-named  propertr  shall  revert  to 
my  general  estate  and  be  Avided  among  my 
fadrs."  Held,  that  inasmuch  as  the  wife  is  ex- 
pressly named  as  one  of  those  to  take  in  re- 
mainder, she  ukes  an  estate  for  life  or  widow- 
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hood  In  the  land  derlsed,  and  alio  one-fttth  of 

the  fee  in  remainder. 

[Bd.  Note.— For  other  cases,  lee  Wills,  Gent. 
Dig.  H  1169.  1302-1309;  Dec.  Dif.  {,  543.*] 

4.  WiLu  a  487*)  — CONnanomoir  — Pabox. 

EviDENCB— Intention  or  Tbstatob. 

Where  the  terms  of  a  will  are  plain  and 
tinambignons,  parol  testimony  as  to  the  aayings 
or  statements  of  the  testator  ttkat  he  intended 
to  dispoBe  of  his  proper^  in  a  certain  way,  and 
to  certain  persona,  different  from  that  expressed 
in  the  will,  will  be  rejected. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Die.  SS  1023.  102&-i032;  Dec.  Dig.  »  487.*J 

Error  from  SniKrior  Conrt,  Paulding  Conn- 
t7 ;  Price  Edwards,  Judge. 

Action  by  O.  B.  Hanry.  administrator, 
against  Mrs.  S.  S.  Moore,  administratrix, 
and  others.  Judgment  for  defoidants,  and 
plaintiff  brings  error.  Reversed. 

G.  D.  McGregor  and  A.  L  Bartlett,  both 
of  Dallas,  for  plaintiff  In  error.  T.  W.  Ruck- 
er,  of  Athens,  J.  J.-  Northcutt,  of  Acwortb, 
Harris,  Harris  ft  Harrla,  of  Borne,  and  W. 
B.  Splnks.  of  Dallas,  for  defendants  In  error. 

EVANS,  P.  J.  L.  L.  Brown  died  testate, 
leaving  a  widow  and  eight  children,  all  of 
whom  were  l^atees  under  bis  will.  The 
widow  filed  in  the  court  of  ordinary,  against 
the  executor  of  Brown,  a  petition  for  settle- 
ment The  executor  answered  that  the  wid- 
ow bad  been  fully  settled  with ;  and  the  dill- 
dren  filed  separate  objections  to  the  effect 
that  the  widow  did  not  take  under  the  second 
and  sixth  items  of  the  will.  An  appeal  was 
taken  to  tbe  superior  court  Tbe  widow 
died,  and  her  administrator  was  made  a  par- 
ty. The  plaintiff  objected  to  tbe  allowance 
of  an  order  making  the  legatees  parties  to 
the  salt  In  her  petition  she  alleged  that  she 
was  one  of  the  legal  heirs  of  ber  husband, 
and  entitied  to  share  In  the  residue  of  his 
estate,  devised  in  Item  &  The  court  dismiss- 
ed tbis  allegation  on  demurrer.  In  their  In- 
tervention the  legatees  averred  that  It  was 
tbe  testator's  Intention  to  limit  tbe  Interest 
in  the  land  devised  in  the  second  Item  to  the 
widow  for  life,  and  that  the  Inclusion  of  ber 
name  as  a  remainderman  was  the  result  of 
a  mistake.  Tbe  court  refused  to  strike  this 
auction  on  motion  of  the  plaintiff,  and  sub- 
mitted that  Issue  to  a  Jury,  who  returned  a 
verdict  adversely  to  tbe  plaintiff. 

[1  ]  1.  A  legatee  may  call  the  executor  to  a 
aettiement  of  an  estate  which  has  been  re- 
duced to  cash  without  making  the  other  lega- 
tees parties  to  tbe  action.  Civil  Code,  {  5117. 
While  this  is  true,  we  cannot  see  any  objection 
to  legatees  voluntarily  making  themselves 
parties  so  as  to  contest  the  liability  of  the 
estate  to  the  moving  legatee.  Though  not 
necessary,*  they  are  proper  parties. 

[2]  2.  The  sixth  Item  of  tbe  testator's  will 
was  as  follows:  "I  will  that  tbe  residue  of 
my  estate  be  distributed  equally  among  my 
legal  heirs."  The  testator  left  surviving  him 
a  widow  and  cAght  children.  The  court  ruled 


that  under  this  Item  the  children  of  tbe  tes- 
tator took  the  residuary  Interest  In  tbe  es- 
tate, to  tbe  exclusion  of  tbe  widow.  At  com- 
mon law  tbe  widow  did  not  take  any  Interest 
in  tbe  land  as  an  heir  at  law.  It  is  contend- 
ed that  our  statute  of  distribution  has  al- 
tered tbe  common  law  so  as  to  make  tbe 
widow  an  heir  at  law.  Our  statute  declares 
that  upon  the  death  of  the  husband  without 
lineal  descendants  the  wife  is  his  sole  heir; 
if  there  are  children,  or  those  representing 
deceased  children,  the  wife  bave  a 

child's  part,  unless  the  shares  exceed  five  In 
number,  in  which  case  the  wife  shall  have 
one-flfth  part  of  tbe  estate.  If  tbe  wife 
elects  to  take  ber  dower,  she  has  no  further 
Interest  in  the  realty.  Civil  Code  (1910)  f 
3931.  It  has  been  held  that  this  statutory 
provision  must  be  construed  in  connection 
with  paragraph  3  of  tbe  CIvU  Code,  8  S249, 
which  declares  that  dower  may  be  barred, 
by  the'^'elecUon  of  tbe  widow,  within  12 
months  from  the  grant  of  letters  testamen- 
tary or  of  administration  on  the  husband's 
estate,  to  take  a  child's  [tart  of  tbe  real  es- 
tate in  lieu  of  dower,  and  tliat  a  widow  does 
not  become  vested  as  heir  at  law  with  an 
absolute  estate  in  any  portion  of  the  prop- 
erty which  belonged  to  ber  deceased  hus- 
band, but  merely  bas  tbe  right  to  take  a 
child's  part,  or  in  certain  cases  one-fifth 
thereof.  If  she  does  not  elect  so  to  do  with- 
in 12  months  from  the  grant  of  letters  of 
admlnistrati'on  upon  his  estate,  such  right  is 
lost,  and,  so  far  as  the  realty  is  concerned, 
she  Is  remitted  to  the  right  of  obtaining  ber 
dower  by  applying  therefor  within  the  time 
prescribed  by  law.  Farmers'  Banking  Co.  v. 
Key,  112  Ga.  301,  37  S.  E.  447.  The  purpose 
of  the  statute,  so  far  as  real  estate  is  con- 
cerned, is  not  to  confer  upon  the  widow  any 
absolute  right  of  inheritance,  where  the  de- 
ceased leaves  children,  but  to  give  her  an 
election  to  claim  a  child's  part  (or,  if  the 
children  exceed  five  in  number,  then  one- 
flfth)  of  the  estate  of  her  deceased  husband, 
or  to  bave  an  assignment  of  dower  in  all 
the  l&nds  of  which  be  died  seised  and  pos- 
sessed. The  question  was  early  submitted 
to  tbis  conrt  as  to  whether,  under  tbe  stat- 
utes codified  in  tbe  sections  to  which  we 
have  adverted,  the  widow  of  an  ^testate 
was  entitied  to  bave  advancements  made  by 
the  testator  to  bis  children  brought  into  hotch- 
potch for  her  benefit ;  and  it  was  held  that  she 
bad  no  such  right,  and  that  If  she  died  within 
a  year  after  administration  on  the  estate  of 
her  husband,  without  having  elected  to  take  a 
child's  part  of  tbe  real  estate,  ber  executor 
could  not  recover  any  share  therein  after 
ber  death.  Beavors  v.  Winn,  9  Ga.  189.  It 
was  said  in  Snipes  v.  Parker,  dS  Ga.  522,  ,26 
S.  E.  680,  that  if  "a  man  dies  intestate,  leav- 
ing a  widow  and  children,  the  tiUe  to  his 
real^  vests  in  the  latter,  subject  only  to  the 
former's  right  to  take  a  Child's  part  or  bave 
'  dower  assigned  therein."    This  ruling  was 
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expressly  affinned  in  Tarmers'  Banking  Co. 
T.  Key,  supia.  The  decisions  of  this  court 
proceed  npoD  tbe  footing  tbat  the  statutory 
provision  for  tbe  wife  In  the  real  estate  of 
her  deceased  husband  where  children  are 
left  Is  not  that  of  strict  inheritance,  bnt  an 
allowance,  under  the  law,  of  a  portion  of  the 
realty  equal  to  a  child's  part,  or,  If  the  chil- 
dren exceed  five  in  number,  to  a  fifth  part  of 
bis  estate,  available  only  by  affirmative  ac- 
tion on  her  part  within  12  months  from  the 
date  of  administration,  as  a  substitute  for 
her  common-law  right  of  dower.  Sumpter 
V.  Carter,  115  Oa.  893.  42  S.  B.  824,  60  L.  B. 
A.  274.  When  the  testator  used  the  expres- 
sion "legal  heirs,"  in  the  absence  of  anything 
In  the  will  to  the  contrary,  it  will  be  pre- 
sumed that  he  had  in  mind  those  who  would 
take  naturally  by  inheritance,  and  not  to  em- 
brace the  widow,  who  was  ^ven  by  statute 
an  elective  right  to  a  diild's  part  in  lieu 
of  dower.  An  Iowa  statute  provides  that  if 
an  Intestate  leaves  no  Issue,  one  half  of  his 
estate  shall  go  to  his  parents  and  the  other 
Iialf  to  his  wife.  A  decedent  at  his  death 
had  a  policy  of  life  insurance  payable  to 
legal  heirs."  '  He  left  surviving  him  a  widow 
and  one  child.  It  was  held  that  the  amount 
of  the  policy  should  go  to  the  child.  In  the 
oi^on  the  court  said:  '^e  distinction  be- 
tween the  word  'widow'  and  the  word  'heir' 
is  marked  in  common  parlance.  No  one  hav- 
ing children  speaks  of  his  wife,  in  contempla- 
tion of  her  survivorship,  as  his  heir ;  but  it 
Is  believed,  and  It  is  universal,  that  she  is 
referred  to  as  'widow*  and  the  children  as 
■beirs.'  While  technically,  and  in  the  single 
instance  stated  in  the  statute,  a  widow  may 
become  a  legal  heir  of  her  deceased  husband, 
our  conclusion  Is  that,  whettier  used  In  their 
technical  or  general  sense,  the  words  1^1 
heirs'  were  not  intended,  and  should  not  be 
construed,  in  this  case,  to  Include  the  wid- 
ow." Phillips  V.  Carpenter,  79  Iowa,  600,  44 
N.  W.  898,  899, 

In  Gibbon  v.  Gibbon,  40  Ga.  562,  an  ap- 
parOTtly  contrary  rule  was  promulgated.  In 
that  case  a  testator  at  the  date  of  his  will 
had  a  wife,  a  son,  and  a  daughter,  and 
brothers  and  sisters  of  both  the  whole  and 
half  blood.  In  his  will  he  gave  several  lega- 
cies to  his  daughter  for  life,  and  at  her  death 
to  her  children,  and  if  she  died  childless,  then 
to  the  testator's  "heirs  of  the  full  blood." 
m»e  daiighter  died  childless  before  the  tes- 
tator died.  It  was  held  that  by  the  phrase 
"heirs  of  the  fuU  blood"  the  testator  meant 
his  statutory  heirs,  including  his  wife.  The 
opinion  In  that  case  was  pronounced  by  Mc^ 
Gay,  J.,  who  based  his  conclusion  upon  a  con- 
struction of  the  rules  of  inheritance  now  em- 
bodied In  the  Civil  Code,  g  3931,  without  tak- 
ing into  account  the  statute  now  contained  in 
section  6249,  par.  8,  relating  to  the  bar  of  the 
wife's  dower.  Brown,  C,  J.,  concurred,  but 
wrote  no  opinion.  Warner,  J.,  dissented.  In 
.the  dissenting  opinion  It  was  said:  "If  there 
are  diiidrui  or  descendants  of  ciiUdren*  ttie 


wife  is  not  declared,  eo  nomine,  to  be  an  hdr 
of  the  intestate.  It  is  true  provision  is  made 
for  her;  she  takes  a  child's  part  of  the  estate, 
unless  tbe  shares  exceed  five  in  number,  In 
which  case  she  takes  one-fifth  of  it  Thus  It 
will  be  seen  when  there  are  children  or  the 
representatives  of  deceased  children,  the  wife 
does  not  bertt  equally  as  an  heir  of  the  in- 
testate." Judge  McCay  reached  his  conclu- 
sion both  from  an  Interpretation  of  the  will 
smd  the  statute,  and  drew  from  the  will  cer- 
tain illustrations  evindTe  of  tlie  testatoi's 
intent  to  Include  the  widow  within  the  phrase 
"heirs  of  the  full  blood."  We  do  not  think 
tliat  case  should  be  extended  beyond  its 
peculiar  facts;  because  the  court  drew  from 
the  testator's  will  a  Mmclusiou  that  such  a 
construction  was  intended  by  tbe  testator, 
because  of  an  omisfdon  to  consider  tbe  cog- 
nate Iffiv  on  the  subject,  because  it  was  con- 
curred in  by  only  two  Judges,  and,  further, 
because  it  is  not  in  harmony  with  a  construc- 
tion of  the  statute  as  given  in  prior  and  snb- 
seq^ent  decisions  in  this  court 

In  view  of  special  provision  made  by  the 
testator  for  his  wife  in  the  second  Item  of 
his  wlU,  and  his  general  testam^tary 
scheme,  we  believe  that  his  oonception  of  the 
words  "legal  heirs"  embraced  only  his  <MI- 
dren  and  their  descendants,  to  the  exclusion 
of  the  widow. 

[3]  3.  By  the  second  item  of  his  will  the 
testator  gave  to  his  "beloved  wife,  G^rgla," 
a  year's  support  to  be  taken  from  his  gener- 
al estate,  and  also  all  of  his  household  and 
kitchen  furniture,  and  certain  lota  of  land 
"to  her  during  her  life  or  widowhood ;  on  the 
event  of  her  death  or  the  termination  of  her 
widowhood  the  same  to  go  to  and  be  equal- 
ly divided  among  my  heirs,  to  wit:  Georgia 
Brown,  Tony  Moore,  Mark  A.  Brown,  Carrie 
Harris,  and  Ella  Stokeley.  If  my  son  MaA  A. 
Brown,  or  my  daughter  Tony  Moore,  should 
die  after  my  death  and  before  tbe  death  of 
my  wife,  I  desire  that  their  parts  of  the  above 
named  property  shall  revert  to  my  goieral 
estate  and  be  divided  among  my  heirs."  This 
item  of  the  will  Is  plain  and  unambiguous. 
The  testator.  In  addition  to  giving  his  wife  a 
year's  support,  gave  her  a  life  estate  in  cer- 
tain described  land,  and  specifically  gave  her 
a  remainder  Interest  in  fee  to  be  divided  be- 
tween herself  and  four  children,  with  a  rever- 
sion to  bis  estate  of  the  interest  of  two 
named  children  should  they  die  after  the  tes- 
tator and  before  the  wife.  This  contingency 
did  not  happen,  as  these  children  survived 
the  wife.  So  we  hold  that,  under  this  item, 
Mrs.  Georgia  Brown  took  a  life  Estate  in  the 
devised  land,  and  also  a  one-fifth  estate  In 
fee  In  the  remainder.  It  is  not  unusual  for 
a  life  tenant  to  be  Interested  In  the  remain- 
der estate.  And,  whatever  may  have  been 
the  testator's  intent  with  respect  to  his  wife's 
sbare  In  the  remainder  estate,  we  can  only 
give  effect  to  that  intent  expressed  by  him 
In  clear  and  nnaniblguous  words. 

[4]  4.  The  court  permitted  parol  erideuce 


Digitized  by  Google 


BMITH  T.  TATUM 


775 


tending  to  show  tbat  the  Inclusion  of  tbe 
wife's  name  as  a  remainderman  was  tbrougb 
the  mistake  of  the  scrivener.  The  rale  la 
clear  that  wben  the  terms  of  a  will  are  plain 
and  unamblguoos,  parol  testimony  as  to  the 
sayings  or  statements  of  the  testator  that  he 
intended  to  dispose  of  his  property  in  a  cer- 
tain way,  and  to  certain  persona  different 
from  that  expressed  In  the  will,  will  be  reject- 
ed. Smith  T.  Usher,  108  6a.  231,  S3  S.  B. 
876;  Napier  v.  Little,  137  Qa.  242,  73  S.  B.  S, 
88  li.  R.  A.  (N.  S.)  91,  Ann.  Cas.  1&13A,  1018. 

Jndgment  rerened.  All  the  Justices  oon- 
cnr. 


BICKS  T.  HICKS. 
Supreme  Goart  of  Georgia.    Oct  14.  1913.) 

fSylla&Kf  &v  the  Court.) 

1.  DEHtTBBEB  tO  PETITION. 

The  demarrer  to  the  petitioD,  which  com- 
plained only  that  it  was  not  properly  para- 
graphed, li  not  borne  oat  by  the  record. 

2.  Betubn  or  Sebtiob— BnnBNCE. 

There  was  no  evidence  to  support  the  trav- 
erse ot  the  sheriff's  return  of  service  on  this 
defendant. 

8.  TKUTotAST  AtnioifT— Evidbhok. 

■nuagh  conflicting,  there  was  evidence  to 
support  the  finding  <h:  the  judge,  and  to  au- 
tlioriae  tiie  jndgmmt  granting  temporal?  ali- 
mony. 

Error  from  Superior  Court,  Emanoel  Ooon- 
t7 ;  B.  T.  RawllngB,  Jndge. 

Action  by  H.  Lb  Bida  against  D.  T.  Rides. 
Jadgmmt  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

L.  B.  Ughtfoot,  of  Adrian,  and  Ijarsen  & 
Larsen,  of  Dublin,  for  plaintiff  In  error. 
H.  R.  Daniel,  ot  Swainsboro,  for  defendant 
In  error. 


ATKINSON,  J.  Judgment  afflrmefl. 
the  Jnstlcea  concur. 


All 


HUBT  T.  BABNE9. 
(Supreme  Court  ot  Oeorgls.    Oct  IS,  1018.) 

(SylWma  by  ths  Court.) 

1.  N«W  TBIAL  (8  18*)— GBOUNnB—OVBEBDL- 
IHO  OF  DBMUBKEB. 

The  overruling  of  a  demarrer  to  a  plea, 
and  of  objections  to  an  amendment  to  a  idea, 
can  only  be  taken  advantage  of  by  timely  ex- 

ceptton.  Sach  rulings  are  not  proper  ground 
for  new  trial.  Hawkins  v.  Stoddard,  132  6a. 
265,  63  8.  E.  6S2,  131  Am.  St  Rep.  190;  Bul- 
lock V.  Cordele  Sash,  etc,  Co.,  114  Ga.  627, 
40  8.  E.  734. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  24-29;  Dec.  Dig.  $  18.*] 

2.  Exceptions,  Bnx  or  (|  86*)  —  Tim  fob 

PBESENTATIOR  and  AIXOWANCX— INTXBIiOO- 
tJTOBY  OBDEB  and  RuUNOS. 

Upon  interlocutory  orders  and  rollngs,  not 
excepted  to  pendente  lite,  error  cannot  be  as- 
signed in  a  bill  of  exceptions  to  the  overruling 
of  a  motion  for  new  trial,  certified  mwe  than 


30  days  after  tite  adjournment  of  the  court  at 
which  such  interlocutory  orders  were  passed 
or  mlings  made.  Bollock  v.  Cordele  Sash,  etc., 
Co.,  supra;  City  Coundl  of  Waycross  v.  Ton- 
mans,  86  Ga.  708, 11  3.  E.  865. 

TEd.  Note. — For  other  cases,  see  Exceptions, 
BUI  of.  Cent  Dig.  SI  44-16,  48,  61-03,  S6 ;  Dec. 
Dig.  i  86.*] 

8.  Tbiai.  (S  286*)— Failtob  to  Inbtbtjot— 
Request. 

In  an  action  for  damages  for  an  alleged 
maUflious  arrest,  where  the  defendant  de^es 
the  sllegations  of  the  petition  and  pleads  a 
set-off  arising  in  tort,  an  omission  to  cliarge 
on  tiie  effect  of  the  advice  of  coansel  as  bear- 
ing on  the  question  ot  damages  will  not  require 
a  new  trial,  there  being  no  request  so  to  charge, 
and  the  conrt^s  charge  not  being  sent  up  as  a 
part  of  tiie  record. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  827-841;  Dee.  Dig.  fjlSS.*] 

4.  PbOPEBTT  (I  9*)  —  BVIDENCK  OF  OWNEB- 

8HIP — Intebest  in  Estate. 

Even  if  it  was  material  to  prove  that  the 
plaintiS  had  an  interest  in  a  certain  estate, 
testimony  that  he  was  offered  a  certain  sum  of 
money  for  such  interest  is  ineompetoit  to  prove 
the  factum  of  interest 

[Ed.  Note.— For  other  cases,  see  Proper^, 
Dec  Dig.  I 

6.  Vebdict  Sustained. 

A  generEil  verdict  for  the  defendant  is  sup- 
ported by  the  evidence. 

Error  from  Superior  Court,  Baldwin  Coun- 
ty; Jas.  B.  Parte,  Judge. 

Action  by  IH.  M.  Hurt  against  J.  L.  Bamea. 
Judgment  for  defendant,  and  plaintiff  bilngi 
error.  Afibnned. 

Sibley  &  Sibley,  of  MiUedgevllle,  for  plain- 
tiff In  error.  D.  B.  Sanford,  D.  S.  Sanford, 
and  L.  Kenan,  all  of  UUledgeTlUe^  for  de- 
fendant in  error. 

BTANS,  P.  J.  Jndgmeot  afllnned.  All 
the  jBBtlces  concor. 


SMITH  V.  TATtJM. 
(Sapreme  Court  of  Georgia.    Oct  15,  19180 

(BvUabut  by  the  Oowrt.) 

1.  Bbokebs  (M  M,  68*)— Right  to  Comhu- 
sion— Tbhdeb  of  Pubchase  Pbice. 

The  general  rule,  in  the  absence  of  a  differ- 
ent agreement  is  that  a  real  estate  broker  in 
whose  bands  property  is  placed  for  sale  earns 
his  commissions  when,  during  the  aeeucy.  be 
finds  a  purchaser  ready,  willing,  and  able  to  bay, 
and  who  offers  to  buy,  on  the  terms  stipulated  by 
the  owner.  If  the  evidence  shows  such  facts, 
and  the  owner  refuses  to  carry  ont  the  trade,  it 
Is  not  generally  necessary.  In  order  for  the  bro* 
fcer  or  agent  to  recover  his  commissions,  that  the 
proposed  purchaser  should  make  to  the  proposied 
vendor  an  actual  tender  of  the  purchase  price. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  11  7S-81,  94-96;  Dec.  Dig.  %%  S4, 
63.*] 

2.  Vendob  and  Pubohaseb  (i  844*)— GoN- 
tbact  of  Sale— Action  fob  bbeach— Tek- 

DEB. 

Where  the  relation  between  the  owner  of 
land  and  another  is  not  that  of  principal  and 
agent  or  owner  and  broker,  hat  that  of  propmed 
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vendor  and  pnrdtftaer,  If  the  purchaser  welDi  to 
obtain  Bpecific  perfomtanoe  of  a  contract  of  sale 
for  cash,  or  to  recover  dami^es  for  an  allied 
breach  <n  auch  a  contract  bj  the  vendor  by  re- 
fusing to  make  a  conveTonce,  the  general  rule 
is  that  a  tender  of  the  cash  must  be  made,  unless 
it  is  waived. 

[Ed.  Note.— For  other  caaea,  saa  Vendor  and 
Purchaser,  Gent  Dig.  H  lOeO-lOSS;  Dee.  ZMg. 
I  844.-] 

8.  Bbokbbs  (I  82*)— Vbhdob  and  Ptjbchabkb 
U  344*)— Bbeaoh  ot  CJoNTaAor— Tbndm— 

A  petition  allied  that  the  defendant,  an 
owner  of  land,  employed  the  plaintiff  to  procure 
a  purchaser  for  it,  and  agreed  that,  if  the 
plaintiff  would  find  a  purchaser  at  the  price  of 
$5,600,  the  defendant  would  conv^  the  land  to 
such  purchaser  or  purchasers,  and  that,  if  the 
plaintiff  should  sell  the  place  for  more  than  that 
amount,  he  should  have  the  excess  as  compensa- 
tion for  his  services  and  expenses.  The  evi- 
dence on  behalf  of  the  plaintiff  tended  to  show 
that  the  defendant  agreed  with  the  plaintiff 

S'ho  was  not  a  zeal  estate  bnAer)  that,  if  the 
nner  could  sell  the  lot  and  get  the  latter  $5r 
600  cash,  the  defendant  would  make  the  plaintiff 
a  deed  to  It;  that  the  defendant  did  not  say  any- 
fliing  about  paying  the  plaintiff  for  his  services, 
iHOt  that  if  the  plaintiff  got  any  more  than  $5,500 
it  made  no  difference,  and  that  the  plaintiff 
could  have  any  more  thsn  that  sum  which  he  got. 
Held,  that  the  allegata  and  probata  did  not  cor- 
respond. The  former  made  a  case  of  agency, 
wiui  comiwnsation  to  be  measured  by  the  amount 
in  excess  of  $5,600  for  which  he  could  sell  the 
property  for  the  owner.  The  latter  made  a  case 
of  a  contract  to  convey  to  the  plaintiff  for  that 
amount  in  cash,  leaving  him  to  retain  for  him- 
self any  greater  sum  which  he  might  receive 
from  another  purchaser. 

(a)  Under  the  case  made  by  tiie  evidence,  a 
tender  of  the  amoont  of  parchaae  money  was 
necessary,  unless  waived,  in  order  to  recover 
for  a  brea<di  of  the  contract  by  a  refusal  to  con- 

(b)  There  was  no  sufOcient  evidence  of  an  un- 
conditional tender  or  waiver  tiiereof.  A  prop- 
osition for  the  owner  to  bring  or  send  to  a  city 
in  another  state  a  conveyance  to  a  parcbaser 
from  the  plaintiff  and  receive  payment,  or  that 
such  proposed  purchaser  would  send  a  check  to 
a  bank  to  be  delivered  upon  delivery  of  the  con- 
veyance, did  not  amount  to  a  tender.  Nor  did  a 
general  statement  of  tender  by  the  plaintiff 
suffice,  where  it  appeared  that  the  facta  did  not 
constitute  such  a  tender.  Terry  t.  Keim,  122 
Ga.  43.  48  8.  S.  736. 

(c)  No  question  was  raised  m  to  tlM  statute  of 
frauds. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  H  101-103;  Dec  Dig.  |  82;*  Ven- 
dor and  Purchaser,  Gent.  Dig.  ||  1030-1036; 
Dec.  Dig.  8  344.*] 

4.  NORSDIT. 

There  was  no  error  in  grani^B  a  nonsuit 

Error  from  Superior  Court;  Dadfl  0ount7 ; 
A.  W.  Fit»,  Jadg& 

Action  b7  T.  F.  Smith  against  A.  M.  Ta- 
tom.  Judgment  tot  defendant,  and  plaintiff 
brings  error.  Affirmed. 

H.  P.  LnmpUn,  of  La  Fayette,  and  W.  TJ. 
Jacoway  and  J.  P".  Jacoway,  both  of  Tren- 
ton, for  plaintiff  in  error.  Fonst  &  Payne,  of 
Obattanooga,  Tam^  for  defoidant  In  error. 

LUMPKIN.   J.  Jodgment  affirmed.  All 

tbe  JuBtlces  concur. 


GATTDBLL  at  aL  T.  ATHENS  SAVINGS 
BANK. 

(Supreme  Court  <rf  Georgia.  Oct  14, 1918.) 

(Bpllahua  tv  OouiiJ 

1.  EvzDENCS!  31 167, 164*)— Paboi>-Sbookoa- 
BT— Acts  of  Gobpobationb. 

Ordinarily  the  minutes  of  a  corporation 
show  the  formal  aettms  ci  its  directors  and 
stockholders,  and  before  parol  evidence  thereof 
can  be  introduced,  tiiey  should  be  produced  or  ac- 
counted for.  Parol  evidence,  however,  is  admis- 
sible to  prove  the  unrecorded  acts  and  transac- 
tions ot  corporations,  or  of  their  offloera  or  di- 
rectors. Bank  of  Garfield  v.  Glark,  138  Ga.  798 
Cn.  799,  76  S.  B.  95:  Fouche  v.  Bank,  110  Ga. 
m  (6),  860,  86  S.  B.  256:  Ten  Eyck  t.  Pon- 
tiac.  etc,  B.  Go-  74  Mich.  226,  41  N.  W.  906,  3 
L.  R.  A.  878,  16  Am.  St.  Bep.  688 :  2  Thomp. 
Corp.  (2d  Ed.)  H  1842, 1847.  See,  also,  Handley 
V.  Stuti.  189  U.  S.  417,  11  Sup.  Gt  080.  36  L. 
Bd.  227. 

[Ed.  Note.— For  otiiar  etMUt  see  Bvidencfc 
C^t  Dig.  H  460-470,  64^047;  Dee.  Dig.  » 
167,  164!»]  " 

2.  BiFUBAL  OF  IiraeBLOooTOBT  iHgimonov. 

It  was  not  error  to  refuse  to  grant  an  in> 

terlocutory  injunction. 

Error  from  Sup^or  Goor^  Olarke  Oountr  I 
O.  H.  Brand,  Judge; 

Action  by  J.  J.  Gandell  and  others  against 
the  Athens  Savings  Bank.  Judgment  for 
defatdant,  and  plalntlfEs  bring  tfrw.  Af- 
firmed. 

Jno.  J.  Strickland  and  Blanton  Fortson, 
botb  of  Athens,  for  plalntUts  in  error.  T.  8. 
Hellt  of  Athens,  for  defendant  In  error. 


FISH,  a  J.  Judgment  affirmed. 
Jnstlcea  concur. 


AU  the 


LOUISVILLB  &  N.  B.  CO.  t.  BUTLER. 
(Supreme  Court  of  Georgia.   Oct  16,  1818.) 

(ByUabuM  by  the  Oowrt.) 
Bazlboads  (i  108*)— Maihtbnance  or  CAirui 

OUABDS. 

Civ.  Code  1910,  |  2699.  requiring  railroad 
companies  to  build  and  maintain  cattle  guards 
OD  each  side  of  every  public  road  or  private 
way  established  pursuant  to  law,  and  on  the 
dividing  line  of  adjacent  landowners,  where  the 
railroad  may  cross  such  public  roads,  private 
ways,  or  dividing  lines,  on  written  notice  by  the 
owner  of  lands  to  be  affected  by  such  cattle 
guards,  is  Intended  for  the  protection  of  land- 
owners whose  lands  'are  intersected  by  a  rail- 
road right  of  way,  and  not  for  the  benefit  or 
protection  of  the  owners  of  land  abutting  on  a 
railroad  right  of  way. 

[Ed.  Note.— For  otiier  eases,  see  Railroads, 
Cent  Dig.  H  816-819,  762.  70^  7^,  768,  772; 
Dec  Dig.  f  103.*] 

Error  from  Superior  Gonrt;  Hnrnqr  Comi- 
ty; A.  "W.  FIte,  Judg& 

Action  by  D.  S.  Butler  against  the  Louls- 
viUe  ft  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defwdant  brings  er- 
ror. Reversed. 
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D.  W.  Blalr,  of  Marietta,  for  plaintiff  m 
error.  B.  N.  Steed,  ot  Bprliv  Place,  and 
Msddox,  McCamy  ft  Sbunate,  ot  Daltcm,  for 

defendant  In  oror. 

EVANS,  P.  J.  THe  plaintiff  sned  tbe  rail- 
road company,  claiming  damage  for  an  injury 
done  to  bis  growing  crop  by  bogs,  on  account 
of  tbe  company's  alleged  failure  to  maintain 
a  Btoclc  gap  or  cattle  guard.  The  land  apon 
which  the  trespass  was  committed  was  al- 
leged to  abat  tbe  railroad  right  of  way.  Tbe 
defendant  d^nrred  to  the  sufficiency  of  tbe 
petition,  upon  tbe  ground,  amongst  others, 
that  its  allegations  did  not  show  any  duty  on 
tbe  part  of  the  defendant  to  maintain  a  stock 
gap  for  tbe  protection  of  owners  of  adjacent 
land.  Tbe  court  oTertnled  tbe  demurrer, 
and  a  verdict  was  returned  for  tbe  plaintiff. 

The  plaintiff  bases  bis  right  of  action  upon 
an  alleged  du^  of  tbe  railroad  company  to 
maintain  a  good  and  suCBclent  cattle  guard 
at  a  point  on  the  public  road  where  crossed 
by  the  railroad,  for  the  protection  of  his 
land  which  lay  adjacent  to  the  railroad  com- 
pany's right  of  way.  It  Is  Ms  contention 
that  the  Code  section  requiring  railroad  com- 
panies to  maintain  cattle  guards  at  public 
crossings  was  Intended  for  tbe  protection  of 
land  which  abutted  on  the  railroad  right  of 
way,  as  well  as  that  traTersed  by  tbe  rail- 
road. By  virtue  of  the  Givil  Code  (1910)  | 
2699,  every  railroad  company  is  required  to 
build  and  maintain  at  its  own  expense  good 
and  sufficient  cattle  guards  on  each  side  of 
every  public  road  or  private  way  established 
pnmiant  to  law,  and  on  the  dividing  line  of 
adjoining  landowners,  where  the  railroad 
may  cross  such  public  road,  private  way,  or 
dividing  lines,  when  necessary  to  protect 
eald  lands,  on  30  days'  written  notice  from 
tbe  owner  of  the  lands  to  be  affected  by  such  ! 
cattle  guards.  The  cognate  fiectlon  (2701),  | 
which  Is  a  part  of  tbe  same  statute  from , 
which  the  other  section  was  codified,  provides ' 
that  whenever  the  owner  of  any  lands  over 
which  any  railroad  company  may  have  ac- 
quired tbe  right  of  way  may  desire  additional 
cattle  guards  other  than  those  provided  for 
In  the  preceding  section,  or  of  any  farm  cross- 
ing on  bis  land,  it  shall  be  the  duty  of  tbe 
railroad  company  upon  written  notice  to  sub- 
mit to  tbe  landowner  a  written  estimate  of 
the  cost  of  such  cattle  guard  or  farm  cross- 
ing ;  whereupon  the  landowner,  If  satisfied 
with  tbe  same,  shall  pay  to  tbe  company  tbe 
estimated  sum,  when  Uie  company  shall  at 
once  proceed  to  build  sucb  cattle  guards  or 
farm  cros^gs,  etc.  The  plain  purpose  of  the 
statute  is  to  require  railroad  companies  to 
build  cattle  guards  at  public  road  and  pri- 
vate way  intersections,  and  at  dividing  lines, 
where  ttie  railroad  company  constructs  Its 
track  on  its  right  of  way  which  passes 
through  Uie  land  of  another.  It  was  never 
designed  that  a  landowner  could  require  of  a 
railroad  company  to  construct  cattle  guards 


over  its  rlglbt  of  way  where  the  landowner's 
land  only  abutted  upon  the  railroad  com- 
pany's right  of  way.  The  statute  Is  for  tbe 
benefit  and  for  tbe  protection  of  landowners 
whose  lands  are  traversed  by  the  right  of 
way  of  the  railroad  company,  and  not  for 
the  benefit  of  adjacent  landowners.  The  land- 
owner whose  land  Is  not  traversed  by  a  rail- 
road could  with  as  much  reason  require  a  rail- 
road company  to  construct  cattle  guards  on 
Its  right  of  way  over  tbe  land  of  his  neighbor 
600  yards  away  from  his  land,  as  he  could 
require  a  cattle  guard  on  tbe  railroad's  prop- 
erty which  adjoined  bis  land.  According 
to  the  allegations  In  the  present  case,  this 
statute  raised  no  duty  on  tbe  part  of  tbe 
railroad  company  to  construct  tbe  cattle 
guard  on  the  land  of  the  plaintiff  lying  ad- 
Jac«it  to  its  right  of  way,  and  It  was  error 
to  overrule  the  demurrer  raising  that  point. 

Judgment  Terersed.  All  the  Jnsttces 
concur. 


McBWSN  v.  KBLLT  et  aL 
(Supreme  Gonrt  <tf  Georgia.    Oct  16,  ms.) 

(Bi/Uabut  by  the  Court.) 

1.  CoBPOBATions  ((  310*)— DxBBCTOBs— Du- 
ties Ann  LuBiunis. 

Directors  of  a  trading  corporation  must 
exercise  ordinary  care  and  prudence  in  the  ad- 
minlBtratioQ  of  its  affairs.  They  may  commit 
the  active  management  of  the  bu^ess  to  au- 
thorised officers ;  but  this  wiJL  not  relieve  them 
from  the  duty  of  reasonable  snpervidon. 

[Ed.  Note.— For  otiier  cases,  see  Corpora- 
tions, Cent.  Dig.  H  1862-lS(Bi;  Dee.  I»g.  f 
810.») 

2.  BAWKBtrpTOT  (8  14S*)— Tansm— CotPOU- 

TIONS— LlABIUTIBB  OF  DiUCOTOBS. 

A  trustee  in  bankruptcy  of  sncb  a  corpo- 
ration ancceeds  to  any  right  which  It  may  have 
to  sue  directors  and  offlcers  for  a  breach  of 
duty,  resnltiag  in  loss. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
CenL  Dig.  »  205,  230-282,  284;  Dee.  i 
145.*] 

3.  COBFOBATIONS    (|  381*)— DiEKCTOES— LIA- 
BILITY TO  CREDnOBS. 

In  a  solvent  going  concern  directors  are 
the  agents  and  fioiidartes  of  the  corporation 
rather  than  of  its  creditors;  but,  under  some 
circnmstaticeB,  creditors  of  the  corporation  may 
have  a  cauae  of  action  against  its  directors  on 
account  of  tosses  occurring  from  th^  malad- 
ministration  aad  ultimately  resulting  in  Injury 
to  the  rights  of  such  creduors. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tioDs,  Cent  Dig.  H  1448,  14M;  Dee.  Dig.  | 
881.*] 

4.  Bankrtjptct  (S  80a*>— AonoK  bt  Tsuannt 
-Petition— SumonNOT. 

Tbe  allegations  of  the  petition  eoniddered, 
and  held  not  to  show  a  case  tor  recovery 
against  tbe  directors  ot  the  corporation,  ex- 
cept the  one  irbo  was  also  secretary  and  treM- 
urer. 

[Bd.  Note.— For  other  cases,  see  Bankmptoy, 
Cent  Dig.  {  132S;  Dec  Dig.  i  302.*] 

6.  Appeal  akd  Ebbob  (|  440*)— <^bbioiioh 
or  JuDOMsnr  PsHDina  Appbal. 

After  a.  Judgment  has  been  entered  sustain- 
ing a  demurrer  to  an  action  brought  avdnst 
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three  defendants  and  dismlBaiiiff  the  entire  case, 
and  while  the  case  is  pending  in  this  court  on 
a  bill  of  exceptionB  assignios  error  on  such 
judgment,  the  judge  of  the  trial  court  is  with- 
out jurisdiction,  even  b7  consent  of  coonself 
to  enter  another  judgment  reciting  that  it  was 
Intended  to  ovesrule  the  demurrer  as  to  one  of 
the  defendants  and  altering  tJie  former  judg- 
ment accordingly, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  i|  2108-2201;  Dec  Dig.  S 
440.*] 

Error  from  Superior  Oourt,  Bartow  Coun- 
ty ;  A.  W.  Flte,  Judge. 

Action  bj  G.  McEwen,  as  trustee,  etc., 
against  W.  U.  Kelly  and  others.  Jadgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed  in  part,  and  reversed  in  part 

HcEHren,  as  tnutee  In  bankrtlptcr  of  the 
Soattaetn  Iron  Oompany,  brought  salt  against 
W.  M.  Edly,  W.  H.  Totten,  Jr.,  and  W.  O. 
Satterflcad,  ae^Eing  to  recover  98,^.07.  So 
far  08  necessary  to  be  set  ont;  the  allega- 
tions wwe  as  fbUows:  Edly,  Satterfleld,  and 
Tottoi  formed  a  partnership,  In  the  latter 
part  of  the  year  1905,  for  the  purpose  of 
ndnfng  and  atalpplng  ore,  which  continued 
nntil  October  23,  1906,  whai  a  diarter  was 
granted  to  them.  "During  the  continuance  of 
the  partnfflcshlp,  Kelly  was  the  treasurer. 
All  of  the  stock  in  the  corporation  was  taken 
by  Hie  three,  Kelly  taking  84  shares,  and 
eadi  of  the  others  33,  and  Uie  three  elected 
themselTea  dlrecton.  During  the  contin- 
uance of  tba  partnership,  the  other  two 
partners  frequently  asked  Kelly  for  "a  state- 
ment of  the  partnership,**  and  be  promised 
to  make  than  a  foil  and  complete  statement 
of  Its  affairs  but  failed  to  do  so.  He  drew 
numerous  drafts  on  Totten  to  meet  the  ex- 
penses of  the  partnership.  Totten  and  Sat- 
terfleld became  suspicious  of  Kelly  end  of 
his  handling  of  the  bnsln^a  Upon  Incor- 
poration, Totten  and  Satterfleld  Intended  to 
elect  Satterfleld  secretary  and  treasurer,  and 
Totten  nominated  him  for  that  office  and  Kel- 
ly for  president;  but  Kelly,  winking  at  Tot- 
ten and  shaking  his  head,  stated  that  Tot- 
teai  should  have  the  honors  of  the  corpora- 
tion and  nominated  blm  for  president,  Sat- 
terfl^d  for  vice  president,  and  himself  for 
secretary  and  treasurer.  All  of  them  appear 
to  have  acquiesced  in  this,  and  the  election 
was  accordingly  made.  At  some  unspecified 
time  prior  to  January  1, 1907,  Kelly  wrote  to 
Totten,  who  was  a  nonresident,  that  he  did 
not  wish  Satterfleld  to  have  charge  of  the 
office  of  secretary  and  treasurer,  and  if  It 
were  given  to  him  he  (Kelly)  would  with- 
draw from  the  company.  It  was  further  al- 
leged that  Totten  "was  unable  to  get  any 
statement  at  that  time,  or  between  the  date 
of  incorporation  and  said  January  1,  1907, 
from  said  Kelly  as  to  the  business  of  said 
corporation."  On  or  about  January  1,  1007, 
Kelly  made  to  Totten  and  Satterfleld  a  state- 
ment of  Qxe  business  of  the  company  "that 
was  unsatisfactory  and  meager  and  an  ex- 
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tremely  poor  shovring  of  the  business  of  the 
company."  After  January  1,  1907,  K^ 
established  the  practice  of  drawing  a  draft 
on  Totten  for  the  amount  of  the  pay  roll  and 
sending  to  Totten  a  check  for  the  amount, 
so  that  Kelly  could  cash  the  draft  and  Totten 
could  deposit  the  check  in  Cincinnati,  Ohio, 
and  pay  the  draft,  thus  getting  the  use  of 
the  money  fbr  four  or  five  days  without  inter- 
est; in  other  words,  indulging  In  the  prac- 
tice known  to  the  business  world  as  "kit- 
ing." Totten  protested  against  this,  bat 
Kelly  gave  a  plausible  explanation  of  it.  In 
April,  1907,  Kelly  td^raphed  to  Totten  to 
remit  to  him  $000  or  f700  to  pay  an  open 
account.  Totten  went  to  CartersvlUe,  the 
home  office  of  the  company,  and  called  a 
meeting  of  the  stockholders,  at  will  eh  Kelly 
was  deposed  from  office  and  a  new  secre- 
tary and  treasurer  elected.  Kelly  turned 
over  to  his  successor  "what  purported  to  be 
the  books  of  the  company."  They  were  au- 
dited by  the  direction  of  Totten  and  Satter- 
fleld, and  the  "auditor  reported  •  •  • 
that  W.  M.  Kelly  had  expended  from  the 
funds  of  the  company  the  sum  of  $1,655.33, 
for  which  there  appeared  to  be  no  authority 
from  the  officers  or  directors  of  said  com- 
pany, and  that  In  addition  thereto  said  w. 
M.  Kelly  was  due  said  company  the  sum  of 
$2,835.24  in  cash  which  had  not  been  turned 
over  to  his  successor  in  office."  Kelly  ad- 
mitted owing  these  amounts,  and  In  July 
paid  $1,000,  leaving  a  balance  of  $3,490.57. 
Later  he  gave  a  check  for  $1,000  more,  but 
payment  was  refused  by  the  bank  on  which 
it  was  drawn.  On  November  4,  1807,  a  pe- 
tition in  involuntary  bankruptcy  was  ffied 
against  the  company,  and  it  was  duly  adju- 
dicated a  bankrupt,  and  the  plaintiff  was  ap- 
pointed Its  trustee  in  bankruptcy.  The  court 
sustained  a  demurrer  to  the  petition  and  dla- 
missed  the  action ;  and  the  plaintiff  except- 
ed. The  supplemental  order  passed  by  the 
court  Is  noticed  In  tiie  opinliHL 

J.  T.  Norris,  of  CartersvlUe,  for  plalntM 
in  error.  Thos.  W.  Milner  &  Son  and  Neet 
&  Neel.  all  of  OartersvlUek  for  dafendanta 

In  error. 

LUMPKIN,  J.  (after  stating  the  tacts  as 
above).  [1]  1.  Directors  of  a  private  corpora- 
tion occupy  a  somewhat  peculiar  position. 
They  have  been  variously  classlfled  as  agents 
mandataries,  bailees,  and  trustees;  and  It 
has  been  sought  to  deflne  their  duties  and  lia- 
bilities to  the  corporation  and  Its  stockhold- 
ers on  the  basis  of  such  relations.  A  great 
deal  of  learning  has  been  expended,  and  per- 
haps some  of  It  wasted,  in  efforts  to  rigidly 
apply  one  or  another  of  these  analogies  to 
facts  to  which  it  has  not  always  been  fully 
applicable.  Directors  are  agents,  but  they  i 
are  also  agents  clothed  with  a  fiduciary  char- 
acter; and,  while  they  are  not  express  or  , 
technical  trustees,  they  are  selected  to  man- 


79  SOUTHKAaTKEN  BBPOBTEB 


Wr  otter  smm  m*  sum  tooto  and  MoUon  KUHBBR  In  Deo.  Dig.  *  Am.  Dig.  K^-No.  Barlea  *  Biii*r  ladexas 

Digitized  by  Google 


lCcEW£Zr  T.  KEIiLY 


age  tbe  affairs  and  property  of  tiie  corpora* 
tion  for  Its  benefit,  and  tbey  bear  to  it  and  to 
its   stodcbolders  a  relation  vUch  In  many 
respects  may  be  called  a  trust  relation ;  and 
tbua  by  nomerons  courts  tbey  bave  been  call- 
ed trustees.   Aside  from  any  express  statn- 
tory  liability,  those  who  accept  the  position 
of  directors  impliedly  undertake  to  exercise 
ordinary  care  and  diligence  In  discharge  of 
tlie  duties  thus  committed  to  them.  They 
may  commit  the  active  transaction  of  the 
boKineBS  to  duly  authorized  officers ;  but  tills 
does  not  absolve  them  from  the  duty  of  rea- 
sonable supervialon.    Some  courts  bare  de- 
clared that  they  are  only  liable  for  gross 
neeligence  or  breach  of  duty  resulting  in  In- 
jury.   But  in  some,  probably  most,  of  the 
cases  so  declaring.  It  will  be  found  that  the 
failure  of  directors  to  use  ordinary  care  in 
superrlston  has  been  treated  as  amounting 
to  gross  negligence.   Thus  in  Hnn  t.  Gary, 
82  N.  T.  66,  87  Am.  Rep.  546,  It  was  said  that, 
"when  one  Toluntarlly  takes  the  position  of 
trustee  or  director  of  a  corporation,  good 
faith,  exact  Justice,  and  public  policy  unite 
in  requiring  of  him  such  a  degree  of  care 
and  prudence,  and  it  Is  a  gross  breach  of 
duty   (crassa   negllgentla)   not   to  bestow 
them."   In  2  Thompson  on  Corporations  (2d 
Kd.)  f  1268,  it  is  said:   "While  they  are  not 
beld  responsible  for  ordinary  mistakes  or 
errors  of  judgment,  they  are  liable  tor  losses 
and  waste  of  money  and  property  occurring 
from  neglect  or  Inattention  to  the  business 
or  the  willful  rlolation  of  their  duties.  It 
is  true  that  the  degree  of  diligence  Is  to  be 
determined  in  each  case  In  view  of  all  the 
circumstances,  such  as  the  character  of  the 
corporation,  the  condition  of  Its  business,  the 
usual  method  of  managing  such  corapanlra, 
as  well  as  all  other  relevant  facta."  Breach 
of  duty  and  loss  or  damage  must  concur  to 
create  liability.   In  Brlgga  v.  Spauldlng,  141 
U.  8.  132,  ll.Sup.  Ct  924,  85  L.  Ed.  662.  the 
decision  of  the  majority  of  the  court  was  con- 
curred in  by  five  Justices,  while  four  strongly 
dissented.  The  Justices  differed  as  to  wheth- 
er the  facts  there  involved  showed  a  case  for 
holding  certain  directors  liable,  and  the  dis- 
cussions in  the  two  opinions  are  Interesting. 
We  deem  It  unnecessary  here  to  deal  with 
the  exercise  of  discretion  by  directors,  or 
the  ordinary  rule  as  to  it,  or  the  question 
whether  liability  may  arise  from  its  gross  or 
flagrant  abuse.  Unfortunately  some  directors 
appear  to  think  that  they  have  fully  dls- 
cha^ed  their  duties  by  acting  as  figureheads 
and  dummies;  but  this  is  a  mistake  and  a 
delusion  from  which  some  of  them  are  now 
and  then  awakened  by  a  judgment  for  dam- 
ages arising  from  allowing  the  corporation  to 
be  looted  while  they  sat  negligenUy  by  and 
looked  wisa 

[2]  2.  A  trustee  in  bankruptcy  succeeds  to 
any  right  of  the  corporation  to  sue  for  dam- 
ages resulting  to  it  by  a  breach  of  doty  on 
the  part  of  its  directors.  2  Thompk  Oozp.  (2d 
Kd.)  f  131& 


[3]  3.  In  a  solvent,  going  concern,  directors 
are  the  agents  or  fiduciaries  of  the  corpora- 
tion, not  of  its  creditors.  But  directors  are 
not  wholly  without  duties  to  creditors.  They 
cannot  misappropriate  the  corporate  assets 
or  give  them  away,  so  that  creditors  are  pre- 
vented from  collecting  their  debts;  and  un- 
der some  circumstances  a  trust  or  quasi  trust 
relationship  exists  towards  creditors.  Thus 
it  has  often  been  held  that  In  cases  of  in- 
solvency aU  of  the  assets  are  applicable  to 
the  payment  of  debts  and  are  not  for  distri- 
bution among  stockholders,  and  that  accord- 
ingly the  directors  stand  in  a  trust  relation 
toward  creditors.  In  cases  where,  aside  from 
statutory  provisions,  creditors  have  been  held 
to  have  a  right  to  sue  directors  on  account  of 
losses  arising  from  misconduct  or  negligence, 
sometimes  the  decision  has  been  based  on  the 
theory  of  a  trust  or  quasi  trust  relationship, 
and  sometimes  on  the  idea  that  the  liability 
of  the  directors  to  the  corimration  was  an 
equitable  asset,  which  the  creditors  might 
subject,  if  necessary.  2  Tbomp.  Corp.  (2d 
Ed.)  S  1313 ;  Tatum  v.  Leigh,  136  Oa.  791,  72 
8.  E.  236,  25  Ann.  Cas.  216. 

A  protracted  discussion  of  the  various  de- 
cisions would  be  of  no  benefit.  Light  on  the 
general  subject  may  be  found  In  Thompson's 
Liability  of  Officers  and  Agents  of  Corpora- 
tions; 2  Thomp.  Corp.  (2d  Ed.)  1 1265  et  seq.; 
10  Cyc  828  et  seq.  (by  the  same  author); 
Hodges  V.  New  England  Screw  Co.,  1  R.  I. 
312,  53  Am.  Dec.  624.  and  note  on  page  637  et 
seq.;  Schley  v.  IDizon,  24  Oa.  273,  71  Am. 
Dec.  121;  Fitzpatrick  v.  McGregor,  133  (3a. 
332,  342,  65  S.  E.  859,  25  U  R.  A.  (N.  S.)  60. 

[4]  4.  We  now  come  to  consider  the  facta 
of  this  case  in  the  light  of  the  principles 
above  announced.  The  suit  was  by  the  trus- 
tee In  bankruptcy  of  the  corporation.  The 
defendant  Kelly  was  charged  with  misappro- 
priation of  corporate  funds  while  acting  as 
secretary  and  treasurer.  The  oQier  two  de- 
fendants were  sought  to  be  held  liable  on , 
the  ground  of  negligence.  There  was  no 
charge  of  knowledge  of  or  participation  by 
them  in  his  misappropriation.  Throughout 
the  petition  the  allegations  are  vague,  gen- 
eral, and  lacking  in  any  direct  statements 
to  charge  these  two  defendants  with  any 
81>ecific  breach  of  duty,  resulting  in  damages 
to  the  corporation  or  the  creditors.  It  was  - 
alleged  that,  while  the  firm  business  con- 
tinued, the  other  two  defendants  asked  Eel- 
ly  for  a  statement  but  did  not  rec^ve  any, 
and  that  he  drew  drafts  on  Totten.  There 
was  no  allegation  that  there  was  any  part- 
nership agreement,  rule,  or  custom  to  have 
statements,  or  that  the  books  were  not  ac- 
cessible to  the  other  members  of  the  firm,  or 
that  any  wrong  was  done  to  the  partnership, 
or  that  the  drafts  on  Totten  were  Improper 
or  nnautboriised.  After  the  incorporation, 
the  three  defendants  were  not  only  directors 
but  owned  all  of  the  stock  in  the  corporation 
and  were  then  substantially  the  only  parties 
at  interest,  so  fiir  as  this  record  shows.  For 
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some  two  months  afto*  ttie  Incorporation  no 
statemoit  was  made  b;  the  secretary  and 
treasurer.  It  does  not  appear  diat  there 
was  any  by-laws,  rule,  practice,  or  castom 
requiring  It  sooner;  and  only  Inferential ly 
is  It  alleged  that  It  was  asked  for  or  conld 
have  been  made  earlier.  The  statement 
which  was  made  Is  characterized  as  "unsatis- 
factory and  meager" ;  but  it  does  not  appear 
that  It  was  untrue  or  what  was  the  matter 
witli  it  Indeed,  It  does  not  appear  whether 
it  was  unsatisfactory  at  that  time  to  Totten 
and  Satterdeld  or  was  later  unsatisfactory 
to  the  pleader.  That  It  was  "an  extremely 
poof  showing  of  the  buEdness  of  the  com- 
pany" does  not  allege  any  falsity  or  error. 
If  the  business  itself  were  poor,  the  show- 
ing would  probably  not  be  good.  Kelly  In- 
dulged in  some  "Uting"  for  the  company, 
but  be  made  some  "plaaslble**  e^lanation, 
and  it  does  not  appear  that  ttie  nplanatlon 
was  untrue  or  the  kiting  was  unnecessary  or 
against  the  corporation's  interests.  In  April, 
1007,  he  called  on  HotXm  for  9O0O  or 
$700.  He  was  thraenpon  deposed,  and  the 
books  audited.  It  was  reported  by  the  audi- 
tor that  Kelly  had  expended  91.6S6.8S  for 
which  there  wPeared  to  be  no  authority 
from  the  officers  or  directors.  What  this 
was  upended  for  la  not  stated.  It  was  also 
r^orted  that  he  bad  failed  to  tnrn  over 
to  his  successor  ¥2,836.24  In  caah.  When 
these  expenditures  were  made,  or  how  long 
he  had  beoi  a  defaulter,  does  not  appear; 
nor  Is  there  anything  to  show  that  an  ex- 
amination of  the  books  at  an  earlier  date 
would  bare  disclosed  any  default  After  Its 
diSQOV^  Totten  and  Satterfleld  endeavored 
to  collect  the  amount  due  by  Kelly,  and 
then  l8«o  oHnplaint  that  their  efforts  were 
not  diligent  though  In  part  unaTailing.  It 
was  allied  tiiat  no  bmid  was  required  of 
Kelly.  But  no  t^-law  or  custom  requiring 
sndi  bond  was  averred ;  nor  did  the  allega- 
tions suffice  to  show  that  It  was  negligence 
not  to  make  such  a  requlrouait  In  its  last 
analysis,  the  effort  to  hold  Tott«i  and  B&t- 
terfleld  liable  rests  on  alleged  negligence  In 
the  Section  of  Kelly  to  the  position  of  secre- 
tary and  treasurer  and  the  failure  to  dls- 
diarge  him  sooner.  The  petition  Is  not  lack- 
ing in  adjective  characterizations  of  the  con- 
duct of  these  two  defendants;  but,  vague 
under  the  general  allegations,  we  do  not 
think  that  It  makes  out  a  case  of  breach  of 
duty  on  th^  P&rt  with  damages  resulting 
therefrom.  As  to  these  defendants,  the  de- 
murrer was  properly  sustained. 

As  to  Kelly,  misappropriation  of  assets 
and  admitted  liability  were  charged.  The 
order  in  the  record  dismiss^  the  entire  case. 
An  agreement  and  a  copy  of  an  order  passed 
by  the  presiding  judge  after  the  bill  of  ex- 
ceptions had  been  signed  and  transmitted  to 
this  court  were  later  filed  here.  From 
these  it  seuns  that  the  ordw  dlerolsalng  the 


I  case  as  to  Kelly  was  entered  by  mistake,  as 
the  court  Intended  to  ovsnmle  the  demurrer 
as  to  him. 

[Ij  The  Judge,  however,  was  without  an* 
tborlty  to  change  a  Judgment  as  to  which 
exceptlcin  was  pending  In  this  court,  nor 
could  he  do  this  even  by  consent  He  hav- 
ing dismissed  the  action,  and  the  case  hav- 
ing been  brought  to  the  Supreme  Court  it 
was  out  of  Ms  Jurisdiction.  We  must  deal 
with  the  Judgment  as  rendered  and  brought 
to  this  court  for  review.  We  ther^ore  af- 
firm the  Judgment  as  to  Totten  and  Satter- 
fleld and  reverse  the  Judgment  as  to  Kelly. 

Judgment  affirmed  in  part  and  termed 
in  part  All  the  Justices  concol. 


ARMSTRONG  v.  BOTD  «t  aL 
(Snprsma  Court  of  Oeorsia.  Oct  14, 1918.> 

1.  EXEOUTOBS  ARD  ADUXIIISTEATOBS  Q  35*) — 

Pbocbbdinos  to  Revoke  LETrxas— Expens- 
es Cbaboeabije  to  Estate. 

Goonsel  fees  end  expenses,  incurred  by  an 
admmifltrator  with  the  will  annexed  in  deiend- 
inf  a  proceeding  by  certain  legatees  to  revoke 
his  letters  on  the  ground  of  mismanagement 
<which  proceeding  was  voluntarily  discontinu- 
ed), are  not  chargeable  imainat  the  legacies  due 
the  l^tees  who  Instituted  the  proceeding,  in  a 
final  settlement  of  the  estate.  Where  such 
charges  are  proper,  they  go  against  the  general 
estate. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrator^  C«t  Dig.  H  227-262; 
Dec  Dig.  {  35.*] 

(Aidmonal  Byllahut  by  EditorUl  8iaffJ 

2.  EXEODTOBS  AND  AniCINI9IBAT0BS  (1  86*)— 

Pbockbdihqs  to  Revoke  Ijettbbs-^xxow- 

ANCE  FOB  Counsel  Fees. 

Where  the  conduct  of  an  administrator 
brings  about  a  situation  causing  an  heir  t» 
bring  suit  to  revoke  the  letters  of  administra- 
tion, be  Is  Dot  entitled  to  charge  counsel  fees* 
but  where  he  is  merely  charged  with  miscon- 
duct, and  is  not  guilty  thereof,  be  should,  un- 
der authority  of  <^v.  Code  1010,  }  4010.  be  al- 
lowed a  reasonable  amount  to  retain  oounael  in. 
defending  the  suit 

[Ed.  Kote.— >For  other  cases,  see  Eiecutora 
and  Administrators,  Gent  Dig.  H  227-^62; 
Dec.  Dig.  I  35.*1 

Error  from  Superior  Court  Uclntosh  Coun- 
ty;  W.  W.  Sheppard,  Jud^ 

Petition  for  an  allowance  by  William  Arm- 
strong, administrator,  against  W.  M.  Boyd,  Jr., 
and  others.  Judgment  for  plalntitt,  and  de- 
fendants bring  error.  Reversed. 

Chas.  &f.  Tyson,  of  Darien,  fbr  plaintiffs 
in  wror.  Wm.  H.  Boyd  and  P.  W.  Meldilm. 
both  of  Savannah,  for  defmdant  in  enor. 

EVAJiS,  P.  J.  Charlotte  Pollen  died  tes- 
tate, and  W.  H.  Boyd  was  appointed  her  ad- 
ministrator with  the  will  annexed.  She  be- 
queathed to  four  of  her  grandchildren  certain 
i^)eclal  legacies  in  money.  About  three  or 
four  months  after  the  appointment  of  the  ad- 
ministrator, tbese  legatees  filed  a  suit  to  re* 
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more  him,  on  the  ground  that  he  was  ndfr 
managing  the  estate.  Judgment  was  render^ 
ed  In  the  ordinary's  court  removing  the  ad- 
ministrator, and  an  appeal  wai  taken  to  the 
BQperior  court  On  the  appeal  It  waa  agreed 
that  the  entire  proceeding  should  be  dismiss- 
ed, and  that  the  administrator  should  at  once 
dte  the  legatees  for  a  settlement  and  distri- 
bution. The  proceeding  to  remove  the  ad- 
ministrator was  accordingly  dismissed,  and 
he  dted  all  the  legatees  for  a  settlement  in 
the  court  of  ordinary;  and  in  connection 
therewith  he  filed  a  petition  to  the  court  of 
ordinary,  asking  that  all  the  costs  and  ex- 
penses of  the  proceeding  to  remove  him  as 
administrator  be  charged  against  the  legacies 
due  the  legatees  who  Joined  in  that  proceed- 
ing. The  correctness  and  reasonableness  of 
the  expenses  and  attorney's  fees  Incurred  in 
that  proceeding  were  not  disputed;  but  the 
legatees  resisted  the  petition,  and  claimed 
that  such  expenses  and  attorney's  fees  were 
not  chargeable  against  their  legacies.  The 
petition  of  the  administrator  to  be  allowed 
such  charges  was  refused  by  the  ordinary, 
and  on  appeal  to  the  superior  court  judgment 
was  rendered  In  hla  favor  against  the  leg- 
atees for  these  charges.  ItXOQption  la  taken 
to  this  judgment 

[1»2]  Oar  Code  declares  that  an  admin- 
istrator is  authorized  to  provide  competent 
I^al  counsel,  according  to  the  exigencies  of 
the  estate  he  represents.  Civil  Code  1910,  S 
4010.  Does  this  authority  extend  to  an  al- 
lowance of  counsel  fees  for  services  render- 
ed to  an  administrator  in  a  proceeding  to 
revoke  his  letters  of  administration,  on  the 
ground  that  he  wastes  or  mismanages  the 
estate?  Unquestionably  the  purpose  of  sup- 
plying administrators  with  1^1  advice  Is  for 
the  protection  of  the  estate  he  represents. 
It  is  not  to  be  presumed  that  every  adminis- 
trator Is  BO  versed  In  the  law  as  to  safely  act 
In  every  contingency  or  exigency  which  may 
arise  in  the  due  administration  of  an  estate. 
In  order  that  the  estate  may  not  be  frittered 
away  in  mmecessaty  litigation  or  its  assets 
inadvertently  diverted,  provii^on  Is  made  for 
supplying  the  administrator  with  the  advice 
of  competant  cotuu^  The  object  of  provid- 
ing oOQiiBd  for  an  administrator  Is  to  guide 
liim  throng  problems  and  exigendes  of  the 
admlniateathm  as  he  finds  them,  and  not  to 
extricate  him  from  difficulties  due  to  his  own 
miscondnct  at  the  npense  <HE  the  helra  If 
the  conduct  of  the  administrator  brings  aboat 
the  ■itnatton  that  gives  rise  to  a  salt  i«alnst 
liim  hy  an  heir,  be  is  not  entitled  to  dia^ 
counsel  fees  to  protect  him  In  his  own  fault 
or  miBoandnet.  Boss  t.  Battle,  118  Oa.  742, 
89  S.  B.  2S7.  Bat  where  there  is  no  actual 
inlscondact  In  tiw  administration,  bat  onlj 
m  titia^  of  it,  file  administrator  lapraKuUiv 
all  the  heirs  ahonld  be  allowed  a  reasonable 
amount  to  retain  counsel  in  defending  an  un- 
just chaivew   In  Bobots  t.  Tbxmaa,  SZ  Oa. 


SI,  It  was  held  that  wlun  a  oomplalnant  is 
juattflaUe  tar  solng  a  trustee  to  recover  or 
secure  a  tmst  fund  In  the  hands  of  the  d»> 
fendant,  the  solicitor's  fees  of  the  trustee 
will  not  be  allowed  for  resisting  the  bllL 
The  rale  Is  stated  in  UUy  v.  Grlffln.  71  Oa. 
635,  as  follows:  "While  an  administrator  is 
authorised  to  provide  competent  legal  coansel 
for  tile  estate  he  rei^esents,  according  to  its 
exigencies,  he  cannot  charge  the  estate  with 
fees  of  coansel  retained  to  defend  a  salt 
broai^t  against  him  to  recover  or  to  secure 
the  trust  fand,  viieneTer  it  Kpffoan  that  the 
complainant  la  justlflable  in  bringing  the 
suit"  According  to  tiie  doctrine  of  these 
cases,  if  the  suit  is  not  justlflable— and  the 
test  to  determine  that  would  seem  to  be  the 
result  of  fife  Issue  in  favor  of  the  administra- 
tor—fiie  administrator  should  be  allowed  the 
money  expended  by  him  in  the  employment 
of  counsel  to  defend  tiie  suit  brought  against 
him.  The  petition  to  remove  tlie  executor  was 
voluntarily  abandoned  by  the  moving  leg- 
atees. We,  therefore,  cannot  consider  tliat 
such  a  suit  was  meritorious,  although  Ite 
discontinuance  was  the  result  of  otmsent 

But  while  an  administratoE  Is  entitied  to 
an  allowance  of  counsel  toes  in  defending  an 
unsuccessful  and  unjustifiable  suit  brou^t 
against  him  by  an  heir  charging  a  devastavit, 
this  allowance  Is  to  be  paid  out  of  the  general 
estate,  and  not  out  of  the  particular  estate  of 
the  complaining  legatees.  As  was  said  by  Mc- 
Gay,  J.,  In  Hoses  v.  Moses,  BO  Oa.  9,  83:  "It 
was  a  simple  question  of  accountr-a  charge 
of  devastavit — and  there  Is  no  more  proprie* 
ty  in  charging  the  plalntlfto  with  the  counsel 
fees  of  the  defendant  than  In  any  other  suit 
In  which  the  plaintUF  falls.  It  would,  we 
think,  be  a  bad  policy  to  put  sucb  a  hin- 
drance in  the  way  of  heirs  or  legatees  seeing 
their  rights  that  they  shall  pay  for  coansel 
to  aid  the  reenter  in  resisting  their  charge 
of  a  devastavit" 

We  know  of  no  statute  or  rule  of  law 
which  charges  an  heir  with  the  expenses  of 
litigation  of  the  administration  solely  because 
he  may  fall  In  the  suit ;  and  we  think  that 
the  court  erred  In  so  holding. 

Judgment  reversed.  All  the  Justiees  am- 
cur. 


FIRST  NAT.  BANK  OF  LA  FATSnTTB  v. 
CASE  THRESHING  MAGH.  GO. 

(Supreme  Court  of  Oeoq^a.  Oct  IS.  1918.) 

Oabriseicekt  (I  210*)— OX.UH  BT  Tman  Pes- 
son—Sbcubitt— Partial  DissoLDnon. 
The  dissolution  of  a  garoisliment  by  a  per- 
BMi  not  a  par^  to  the  proeeediog,  sutborised  by 
the  Olvtl  Code  1910.  1  62S2,  dUcharges  the 
gamiabee  from  farther  liability  apcm  the  filing 
of  a  dissolution  bond.  As  the  privUeKe  of  a 
stranger  to  the  suit  to  dissolve  the  gamuhment 
Mf  bond  exists  only  by  toree  of  the  statoke,  a 
Claimant  of  only  a  pwtiou  of  the  indebtedness 
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admitted  hj  the  garnishee  is  not  entitled,  un- 
der the  stfttate.  to  diswlTe  the  canushment  to 
the  extent  of  the  Indebtednesa  claimed. 

[Ed.  Note.— For  other*  cases,  see  Garnishment, 
Gent  I>ig.  I  402;  Dec  Dig.  8  2ia*] 

Error  from  Superior  Coqrt,  Walker  Conn- 
ty ;  Jno.  W.  Haddoz,  Jndge. 

Ghimlstunent  proceedlngB  by  the  Case 
Threshing  Ma<dilne  Company,  and  the  First 
National  Bank  of  La  Fayette  interpose*  a 
claim.  From  the  judgment  the  tdalmant 
brings  error.  Affirmed. 

H.  P.  Lumpkin,  of  La  Fayette,  for  plaintiff 
in  error.  Foust  &  Payne,  of  Cbattanooga, 
Tenn.,  and  R.  M.  W.  Glenn,  of  La  Fayette, 
tor  defendant  In  error. 

ETANS.  P.  J.  A  gamlBbment  ISBued  upon 
a  pending  suit,  and  the  garnishee  answered, 
admitting  a  cotaln  amount  of  ind^tedneea. 
Judgment  was  entered  against  Hie  defendant 
in  the  main  action,  and  aubseauently  a  third 
person,  claiming  a  portion  of  the  mon^  ad- 
mitted to  be  due  1^  the  garnishee,  flled  a  bond 
to  dissolve  the  garnishment,  and  also  a  traT- 
erse  of  the  gamldiee's  answer.  The  court 
allowed  a  judgment  against  the  garnishee, 
and  the  claimant  exc^iHs  to  the  same  as  &c- 
roneous  on  the  ground  that  the  Issue  pre- 
sented by  the  claim  should  bare  been  first 
heard  and  determined.  The  correctness  of 
the  clalmanfs  contention  dspmds  apmi  a 
statutory  permission  of  a  third  person  to 
partially  dissolTe  a  gamlshmrat  The  ilCbt 
of  a  stranger  to  the  proceeding  to  have  the 
garnished  proi>erty  or  money  released  upon 
giving  a  sufficient  bond  does  not  exist  lu- 
dependoitly  of  statute.  The  general  design 
of  such  statutes  Is  to  enable  a  claimant,  by  a 
sort  of  Intervention,  to  supersede  the  pro- 
ceedings by  giving  security  to  perform  the 
judgment  of  the  court  as  to  the  liability  of 
the  garnishee.  The  statute  provides  that 
whenever  any  process  of  garnishment  is 
served  upon  any  person  based  upon  any  salt, 
and  there  shall  be  money  or  property  in  the 
hands  of  the  garnishee,  which  Is  claimed  to 
be  the  money  or  property  of  any  person  not 
a  party  to  the  proceeding  upon  which  the 
garnishment  la  based,  such  claimant  may  dis- 
solve the  garnishment  by  filing  In  the  proper 
court  a  bond  with  good  security  in  twice  the 
amount  of  the  sum  claimed  in  the  suit,  to 
be  approved  by  the  proper  official,  condition- 
ed to  pay  to  the  plaintiff  the  sum  that  may 
be  found  due  to  the  defendant  upon  the  trial 
of  any  issue  that  may  be  fonaed  upon  the 
answer  of  the  garnishee,  or  that  may  be  ad- 
mitted to  be  due  in  the  answer,  if  untravers- 
ed.  The  garnishee  upon  answering  shall  be 
discharged  from  all  further  liability,  and  the 
plalntUTs  remedy  shall  be  upon  the  bond 
ttcecnted  to  dissolve  the  garnishment,  and 
the  claimant  shall  be  a  party  to  all  further 
proceedings  on  the  garnishment  Civil  Code 
1910.  II  5282.  5283.  5289.  Thus  it  will  be 
seen  that  the  statute  does  not  contemplate  a 


partial  dissolution  of  a  gamlalunait.  The 
statutory  scheme  Is  to  substitute  the  clalm- 
anfs bond  for  the  garnishee's  liability  to  the 
defendant,  and  to  eliminate  the  garnishee 
from  the  case  upon  the  filing  of  a  dissolution 
bond.  After  the  garnishment  is  dissolved, 
either  the  plaintiff  or  claimant  may  traverse 
the  garnishee's  answer;  and  if  on  the  trial 
of  the  traverse  it  is  found  that  the  garnishee 
la  indebted  in  a  larger  som  than  admitted  in 
the  answer,  the  plalntUf  may  recover  of  the 
dalmant  and  his  sureties  on  the  dissolution 
bond  the  amount  of  such  Indebtedness,  to  the 
extrat  of  his  Judgment  against  the  defendant. 
Civil  Code,  f  5289.  This  and  other  provisions 
of  the  garnishment  statutes  make  It  dear 
that  the  General  Assembly  never  contem- 
plated a  partial  dissolution  of  a  garnish- 
ment However  desirable  It  might  be  to  pro- 
vide for  partial  dissolution,  no  statutory 
provision  has  been  made  for  it;  and  it  is 
not  within  the  power  of  courts  to  amend  the 
statate  in  this  respect  Tbe  dissolution  bond 
In  the  Instant  case  did  not  fulfill  the  require- 
ment of  the  statute,  and  the  court  did  not  err 
In  so  treating  It  and  in  rendering  judgment 
against  the  garnishee  for  the  amount  admit- 
ted in  his  answer  to  be  due  to  the  defendant 
Judgment  affirmed.  All  the  Justices  oon- 
cnz. 


JAHBS  V.  HILL  et  aL 
(Supreme  Court  of  G^rgla.  Oct  IS,  1918.) 

(SvUabiu  by  the  Court./ 

1.  Cahceixation  or  Ihbtbdhxnts  ({  84*)— 
Laches— Duns. 

Where  the  heirs  of  a  grantor,  with  the  con- 
sent of  hie  admlnlBtrator,  brought  soit  against 
his  grantee  and  persons  holding  by  purchase 
under  such  grantee,  for  the  purpose  oi  cancel- 
ing the  conveyances  and  recovering  the  land 
conveyed,  on  the  ground  that  thdr  ancestor 
was  insane  and  lacking  in  mental  capacity  to 
make  a  deed,  and  that  the  defendants  had  no- 
tice thereof,  and  where  it  appeared  that  the 
deed  was  made  by  him  in  January,  1£HM,  that 
he  died  in  April,  1897,  and  that  the  defendants 
bad  been  In  possession  since  that  time,  and  the 
suit  was  not  brought  until  1910.  and  no  reason 
appeared  why  the  plaintiffs  did  not  know,  or  by 
the  slightest  diligence  could  not  have  known, 
of  the  substantial  facts,  so  as  to  bring  the  salt 
within  a  reasonable  time  after  the  deed  was  ex- 
ecuted and  after  the  grantor's  death,  the  action 
was  properly  dismissed  on  demurrer  on  the 
ground  that  it  was  stale  and  that  the  plaintiffs 
were  in  laches.    Bennett  v.  Bird,  139  Ga.  26, 

76  S.  B.  568;  Spence  v.  Queoi,  138  Oa.  687. 

77  S.  E.  820 ;  BaUey  t.  Freeman,  140  Ga.  TL 

78  S.  E.  423. 

[Ed.  Note.— For  other  case^  see  Cancellation 
of^Instnunents,  Cent  Dig.  |$  4fr-64;  Dee.  Dig. 

2.  Canoexxation  op  iNsmuusinB  Q  84*)— 
Laches— Excuse— Deeds. 

The  allegations  In  the  petition  and  the 
amendments  by  which  it  Was  sought  to  show 
that  the  heirs,  with  the  consent  of  the  admin- 
istrator, brought  suit  within  a  reasonable  time, 
were  not  sufficient  for  that  purpose.  The  ad- 
ministrator of  the  decedent,  as  clerk  of  the  su- 
perior court  recorded  the  deed  shortly  after  It 
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was  eneuted.  One  of  the  plaintiffa  wag  a  wit- 
nen  to  it  The  allegations  in  regard  to  the 
lack  of  knowledge  od  the  part  of  other  plain* 
tiffs  were  insamcient  to  save  the  case,  when 
considered  in  the  light  of  the  fact  that  the; 
mast  have  known  that  the  defendants  were  in 
possession  of  the  land  and  receiving  the  rents 
and  profits  thereof,  and  must  have  known  of 
their  father's  mental  condition,  and  in  view  of 
the  fact  that  the  dead  fnm  turn  was  recorded 
in  1896. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  GenL  Dig.  H  49-S4 :  Dec;  Dig. 

Error  from  Superior  Court,  Douglas  Coun- 
ty; Price  Ddvards,  Jndge. 

Action  by  Xj.  W.  James  and  others  against 
H.  O.  Hill  and  others.  Jadgment  for  defend- 
ants, and  the  plaintiff  named  brings  error. 
Affirmed. 

J.  S.  James,  of  Atlanta,  for  plaintiff  In 
er^or.  W.  T.  Roberts  and  J.  B.  Hutcheson, 
botb  of  DouglasvUle.  and  E.  S.  Lumpkin,  of 
Utbla  Springs,  for  defendants  In  error. 

LUMPKIN,  J.  Jadgment  affirmed.  AUtbe 
Justices  ooncor. 


MURRAY  COUNTY  v.  WILSON. 
(Supreme  Court  of  Georgia.    Oct  14,  191S.) 

fBpUahua  By  Oe  Court  J 

1.  BiiiNxm'  DoHAiir  (IS  79, 80*)— Gokpeitba- 

TIOH— EOTOPPKL— HiGHWATB. 

An  owner  of  land,  who  petitions  the  coon- 
t7  aathorities  to  lay  out  a  new  road,  agreeing 
to  give  through  her  land  "the  right  of  way  for 
said  road  as  it  may  be  laid  ont  oy  the  review- 
ers, without  cost"  to  the  coontyt  cannot  aftra- 
wards  recover  in  an  action  against  the  coun- 

Sfor  damages  for  the  runmng  of  the  road 
rough  her  property. 

[Ed.  Note.~For  other  casea,  see  Eminent 
Domain.  Cent  Dig.  ||  206-214;  Dec  Dig.  §1 
79,  80.«] 

2.  EVIDENOB  (5  441*)— PABOr^OWraAOTS. 

A  written  agreement  as  indicated  in  the 
preceding  note  cannot  be  varied  by  oral  tes- 
timony that  the  plaintiff  signed  the  agreement 
because  she  was  told  the  road  would  be  run 
on  a  route  different  from  that  actually  laid 
out  Southern  Bell  Telephone,  etc.,  Co.  t. 
Harris,  117  Ga.  1001,  44  S.  B.  886;  Hurch  t. 
Augusta,  etc..  Railroad  Co.,  80  Ga.  296,  4  S. 
E.  850;  Lee  t.  Savannah,  ete_  Bailroad  Oo., 
lie  Ga.  64,  41  S.  E.  246. 

[Ed.  Mote.— For  otlier  cases,  see  Evidence, 
Gent  Dig.  »  1719,  1723-1763,  1765-1845* 
2080-2047;  Dec.  Dig.  |  441.*] 

3.  OrxBBDxiira  or  Deudbbxb. 

There  was  no  error  In  oTermlIng  the  de- 
murrer. 

Bkror  from  Superior  Court,  Murray  Omm- 
17;  A.  w.  Flte,  Judge. 

Action  by  Mrs.  S.  BL  unison  against  Mur- 
ray Ooonty.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed, 

C.  N.  King  and  W.  W.  Sampler,  botb  of 
S^ing  Place,  for  lOalntlff  In  error. 

HILL,  J.  Judgment  remsed.  AD  Uie 
Justices  concor. 


ABMISTEAD  et  aL  t.  WEAVER. 
(Supreme  Court  of  Georgia.   Oct  16, 1918.)  . 

(Syllabut  hv  the  OourtJ 

1.  Etidmcb  (S  441*)  — Pasol  Bvzdbnox^ 
Chattel  Mobtoaoes. 

Where  an  affidavit  of  illegality  was  inter- 
posed to  the  foreclosure  of  a  mortgage  on  per- 
sonalty, grounds  thereof  which  set  up  parol 
agreements  between  tbe  parties,  made  at  or  be- 
fore the  giving  of  the  mortgage,  and  confiictlng 
with  its  terms,  were  properly  stricken  on  de- 
murrer. 

[Ed.  Note.— For  other  cases,  see  Ehridence, 
Cent  Dte.  JJ  1710,  172a-1768,  1765-1846, 
2030-2047:  Dec  Dig.  {  441;*  Contracts,  Cent 
Dig.  S  16ia] 

2.  Chattbz.  Mobtoaoeb  (II  288.  286*)— Foue- 
CLOstrEE— Sali— ArnDAvrr  of  Iuuegautt 
— Sttfficienot. 

Where  a  mortgage  on  personal  property' 
is  foreclosed  in  the  statutory  manner,  and  the 
defendant  interposes  an  affidavit  of  illegality, 
but  fails  to  replevy  the  property,  it  may  be 
sold  by  special  order  of  the  court  as  In  case 
of  perisbable  property  or  property  which  is  ex- 
pensive to  keep  or  liable  to  deteriorate  from 
keeping. 

(a)  The  allegations  of  the  affidavit  of  illegali- 
ty as  to  whether  no  order  for  the  sale  was 
granted  at  all,  or  whether  one  was  granted 
which  was  averred  to  be  UlegaL  and  as  to  any 
illegality  in  the  manner  of  conducting  the  sale, 
were  vague,  general,  and  insufficient  to  make 
any  issue  requiring  submission  to  the  Jury. 

(b)  If  by  means  of  an  amended  affidavit  of  il- 
legality the  sale  by  the  sheriff,  which  bad  taken 
place  pendente  lite,  could  be  attacked  and  an 
accounting  be  had  for  the  value  of  the  proper* 
ty  Uiua  sold,  the  allegations  ot  tbe  aSidavit 
were  insufficient^  and  were  properly  stricken  on 
demurrer. 

(c)  The  case  differs  from  that  of  Haunsou  v. 
Nelms,  109  Ga.  80^  S5  S.  B.  227.  which  arose 
on  an  equitable  petition  to  set  aside  a  iheriiri 
sale  on  account  of  the  conduct  of  the  sheriff. 

[Ed.   Note.— For  other   cases,   sea  Chattel 

Error  tiom  Superior  Court,  Pike  Goimfy; 
R.  T.  Daniel,  Judge. 

Action  by  G.  A.  Wearer,  Jr.,  against  J.  B. 
Armlstead  and  others.  Judgment  for  plain- 
tiff, and  defoidants  bring  error.  Affirmed. 

E.  C.  Armlstead,  of  Zebulon,  for  plaintiffs 
In  error,  m  F.  Dupree,  ot  Zebutoa,  for  de> 
f  endant  In  error. 

LUMPKIN,  J.  G.  A.  Weaver,  Jr.,  foreclosed 
a  chattel  mortgage  by  making  the  statutory 
affidavit  The  execution  issued  thereon  was 
levied  on  the  mortgaged  property,  consist- 
ing of  two  horses.  The  defendants  filed  an 
affidavit  of  illegality,  which,  as  amended, 
made  substantially  the  following  points:  (1) 
At  the  time  of  making  the  purchase  of  the 
two  horses  by  tbe  defendants  from  the  plain- 
tiff, it  was  agreed  among  the  parties  that,  If 
the  defendant  should  desire  to  sell  either  of 
the  horses,  they  should  have  tbe  right  to  do 
so,  provided  the  purchase  price  of  the  horse 
thus  sold  should  be  paid  to  the  mortgagee, 
leaving  the  other  horse  to  stand  for  the  bal- 
ance doe  on  tbe  debt  Under  and  by  virtue 
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of  ibSa  agreement,  tiie  mor^gon  sold  one 
of  tba  horses  and  paid  the  purdiaae  price 
to  tile  mortgagee,  "and  by  the  agreement  said 
bay  horse  was  then  relieved  from  Uto  lien 
of  the  mortgage."  (2)  At  tiie  time  of  tiie 
pnrdbase  of  the  taorsee  It  was  forttier  agreed 
among  the  parttea  that,  at  the  maturity  of 
the  note  giresi  for  the  purchase  money,  if  the 
mortgagors  should  have  then  paid  to  the 
mortgagee  one-half  of  the  amotmt  due  for 
the  parchase  prlc^  the  mortgagee  would  er- 
teud  the  date  for  the  matorlty  of  the  note 
for  the  apace  of  12  monUis.  At  the  matnrity 
of  the  note  the  mortgagors  had  iMdd  one-half 
ot  the  amomit  due,  and  they  demanded  an 
extraiaion  of  the  note  fbr  12  months  In  ac- 
cordance with  the  agreement;  bat  the  mort- 
gagee refused  to  make  such  extension.  (3) 
After  the  filing  of  the  illegality,  the  sheriff 
sold  one  of  the  horses  described  In  the  mort- 
gai^  for  the  sum  of  $51  "and  perhaps  a  few 
cent^';  the  sale  b^ng  claimed  to  be  made 
under  **what  Is  known  as  a  Ahortoider  sale.** 
The  illegality  first  arerred  that  the  sheriff 
had  no  order  tar  the  sale,  bat  Immediately 
proceeded  to  all^  tiiat  the  order  was  Il- 
legal and  Tdd  and  gave  the  diolfl  no  right 
to  sell  the  horse,  though  It  did  not  set  out 
tiie  order  or  show  any  reason  why  It  was 
vtM.  It  was  also  alleged  that  the  horse  was 
not  adTortlsed  "as  required  by  law,"  but  It 
was  not  alleged  that  no  advertisement  was 
made  or  what  advertisement  there  was.  It 
was  then  alleged  that  the  tUeeall^  In  the 
order-  and  the  advortlsement  deterred  bid- 
ders who  otherwise  mrald  have  attended  the 
sale^  and  that  the  horse  was  sold  for  $51, 
and  was  bonglit  by  the  mortgagee,  although 
It  was  worth  $175.  It  was  further  alleged 
that  the  sale  was  conducted  to  an  nnfiilr 
manner,  because  It  was  advertlBed  to  take 
place  within  the  usual  honrs  of  sale,  and 
that  as  a  matter  of  fact,  as  soon  as  the 
hands  of  the  city  clock  reached  the  hour  of 
10  o'clock,  the  sheriff  put  up  and  sold  the 
horse.  In  the  absence  of  the  mortgagors, 
"when  there  were  no  purchasers  present" 
The  mortgagors  prayed  that  the  horse  be  ac- 
counted for  by  the  mortgagee  at  a  fair  valu- 
ation, "which,  when  done,  affiants  will  pay 
any  remainder  that  may  appear  to  be  due  on 
said  debt"  On  demurrer  the  affidavit  of 
illegality  and  the  amendment  thereto  were 
stricken,  and  the  defendants  excepted. 

[13  1.  Both  of  the  first  two  grounds  of  the 


lU^llty  are  fatally  defectlTe,  for  the  rea- 
son that  they  seek  to  set  up  a  parol  contract 
made  before  or  at  the  time  of  giving  the 
mortgage,  and  by  which  it  was  sought  to 
change  its  terms.  There  may  have  been  otli- 
er  reas<Hi8  which  would  render  them  demur- 
rable, bat  this  will  suffice.  It  is  not  the  pur- 
chaser from  the  mortgagors  who  is  asserting 
title;  but  the  mortgagors  who  are  asserting 
title  for  him.  The  agreement  set  up  was  not 
one  made  after  the  mortgage  was  ezecated, 
as  in  Tucker  v.  Mann,  124  Ga.  1003.  63  8.  R 
601,  and  Crenshaw  v.  Wilkes,  131  Ga.  681, 
687,  68  S.  B.  498,  but  before  or  contemporane- 
ous therewith.  The  amount  paid  to  the 
mortgagee  is  not  stated,  so  as  to  make  the 
plea  one  of  partial  payment 

[21  2.  Taking  the  pleading  most  strongly 
against  the  pleader,  there  was  no  positive 
and  unQuallfied  averment  that  no  order  was 
granted  authorizing  the  sale  by  the  sheriff. 
The  affidavit  of  ille«aUty  did  use  the  expres- 
sion that  the  sheriff  had  no  order  to  sell, 
but  immediately  thereafter  it  attacked  the 
order  which  was  granted,  and  which  it  re- 
fered  to  as  "the  pretended  order,"  as  being 
ille^L  It  showed  no  reason,  howevra,  why 
it  was  lllegaL  Where  a  defendant  fails  to 
replevy  personal  property  levied  on  under  a 
mortage  fl.  fa.,  It  may  be  sold  by  special  or- 
der of  the  court  as  in  cases  of  perishable 
property,  or  property  which  Is  expensive  to 
keep  or  liable  to  deteriorate  from  keying, 
(^vll  Code,  8  3301.  The  allegations  In  this 
ground  are  vague  and  consist  almost  entire- 
ly of  conclusions  rather  than  of  fact  If  It 
be  taken  for  granted  that  by  an  amended  af- 
fidavit of  Illegality  the  sale  could  be  attacked 
and  an  accounting  be  had  for  the  value  of  the 
horse  purchased  by  the  mortgagee,  the  one 
filed  in  this  case  was  too  vague  and  indefi- 
nite in  its  character  to  raise  an  issue  for  sab- 
mission  to  the  jury. 

The  case  of  Haunson  v.  Nelms,  109  Ga. 
802,  35  8.  227,  which  was  cited  by  counsel 
for  the  plaintiff  in  error,  arose  on  au  equi- 
table petition  to  set  aside  a  sheriff's  sale, 
where  the  sheriff  had  first  accepted  an  affida- 
vit of  Illegality  and  agreed  not  to  sell  the  prop- 
erty, but  Bubseginently  changed  his  mind  and 
sold  It  in  a  manner  which  evidently  worked 
an  Injustice  and  a  hardship  to  the  defendant 
It  differs  In  its  t&cta  from  the  preswt  case. 

Judgment  affirmed.  All  the  Jostlces  con- 
cur. 
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HcAUIiAT  T.  McAUIiAT. 

(Supreme  Court  of  South  Carolina-  Sept^  ISIS. 
On  iUbcarinc  Oct  20, 1813.) 

L  Do  WEB  (i  20*)— GOZfTXTAKOX  IH  FUVD  OF 

Wm. 

A  decree  which,  while  gMite  the  widow 
dower  in  the  real  estate  of  her  deceased  has- 
band,  which  he  on  the  day  of  but  prior  to  the 
marriage  deeded  to  his  daaghter,  reftued  to  Mt 
aaide,  aa  in  fraad  of  the  wife,  hia  will  to  hia 
daughter  of  all  bis  other  property,  made  a  few 
days  after  the  marriage,  there  having  been  do 
Taild  antenuptial  contract,  affirmea  per  an 
«qiially  divided  court. 

(Ed.  Note.— For  other  caMS,  aee  Dower,  Cent 
Dig.  f  16;  Dec  Dig.  I  20.*] 

Watts  and  Hydrick,  JJ.,  dtoawting. 

On  Bahearing. 

2.  CovBTs  n  102*)— Sttpbihk  OoTnr— Vaoar- 
or  OR  BEROH— -FOWBB  TO  Dboidi  Oabb. 

Under  Const  18M,  art  6,  |  2,  providing 
that  the  Supreme  Court  shall  consist  of  five 
judges,  any  three  of  whom  shall  constitute  a 
quorum  for  transaction  of  bnslneM.  section  6. 

BroTiding  that  no  Judge  shaU  preside  at  a  trial 
!  he  have  any  of  certain  enumerated  disquali- 
fications, and  that  in  case  all  or  any  of  the 
judges  of  the  Supreme  Court  be  thus  diaquall- 
lied,  or  be  otherwise  prevented  from  presiding 
in  a  cause,  the  fact  shall  be  certified  to  the 
Governor,  and  be  shall  immediately  commission, 
specially,  the  requisite  number,  and  section  12, 
providing  that  in  all  cases  decided  by  the  Su- 

Jireme  Court  the  concurrence  of  three  of  the 
odges  shall  be  necessary  for  a  reversal,  the  Su- 
preme Court  is  not  wltiiont  power  to  decide  a 
case  when  there  Is  a  vacancy,  though  its  deci- 
sion can  only  be  an  affirmance ;  there  being  but 
two  judges  for  reversaL 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  IS  351,  852 ;  Dec.  Dig.  fi  102.*] 

Appeal  trom  Common  Pleas  Circuit  Court 
Of  AbberlUe  Gountsr;   B.  W.  Ifemmliiger, 

Judge. 

•To  be  offldally  reported." 

Action  by  Bessa  G.  McAnlay  against  Minna 
H.  McAolay,  Indlvldnally,  and  as  executrix 
of  Roderick  Hugh  McAolay,  deceased.  From 
a  decree  merely  setting  aside  a  deed  as  re- 
spects tight  to  dower,  part  only  of  the  relief 
asked,  i^abitlfr  appeaJs.  Affirmed. 

Wm.,  N.  Graydon,  ot  Abbeville,  for  appel- 
lant Greene  &  BUI,  of  Abbeville  for  re- 
spondent 

FHASBR,  J.  [1]  This  is  an  action  to  set 
aside  a  deed  and  will  for  fraud,  and  to  estab- 
lish a  contract  The  following  statem^t  ap- 
X>ears  In  the  drcnlt  decree:  "From  the  plead- 
ings and  testimony  herein  it  appears  that  Mr. 
McAnlay,  an  aged  widower  of  Due  West  S. 
C,  with  one  daughter  and  considerable  prop- 
erty which  bad  come  to  Mm  from  her  mother, 
his  deceased  wife,  became  enamoured  of  a 
Virginia  widow,  relict  of  a  deceased  minister 
of  the  gospeL  The  Virginia  widow  had  also 
some  property  of  her  own  and  a  small  pen- 
sion trom  the  chnrch.  They  entered  Into  a 
long  correspondence,  mnch  of  which  is  evi- 
dence.    A  visit  by  Mr.  McAnlay  and  his 


daughter  to  the  widow's  home  In  Virginia, 
object  matrimony,  was  the  result  The 
'widow  declined  marriage  unless  provided  for 
out  of  the  McAulay  property.  She  testifies 
to  an  oral  agreement  that  that  would  be  done 
with  Mr.  McAnlay,  which  the  daughter 
agreed  to.  They  were  married,  and  returned 
to  Due  West  In  less  than  two  months  Mr. 
McAnlay  died.  On  the  very  day  of  the  mar- 
riage he  had  executed  and  delivered  to  the 
daughter,  and  she  had  forwarded  for  record 
at  Abbeville,  a  conveyance  of  bis  real  estate 
to  her,  and  the  same  was  duly  recorded.  The 
deed  conveyed  the  property  to  the  daughter 
for  an  expressed  consideration  of  |10  and  for 
love  and  affection,  and  the  heirs  of  her  body 
forever,  but  reserving  the  right  to  the  gran- 
tor a  life  estate.  Within  a  few  days  after 
their  return  to  Due  West  Mr.  McAulay,  with- 
out the  knowledge  of  his  wife,  made  a  will 
devising  all  of  his  other  property  to  the 
daughter  and  her  bodily  helra.  'And  should 
she  die  without  heirs  of  her  body  and  my 
wife  still  survives,  I  desire  it  to  go  to  her, 
Bessa  O.  McAulay,  if  she  still  remains  single, 
and  at  her  death  or  marriage,  I  desire  it  to 
revert '  to  my  kindred  brothers  and  sisters, 
unless  my  daughter  should  will  It  otherwise.* 
The  daughter  was  made  executrix  of  this 
will,  and  the  same  has  been  duly  probated, 
and  she  has  qualified  thereon.  Practically, 
therefore,  the  Virginia  widow  got  nothing 
by  the  deed  or  will." 

The  deceased  wrote  a  letter  to  the  plaintiff 
before  marriage,  stating  that  he  had  prop- 
erty, but  he  had  hoped  to  conceal  that  fact 
until  after  marriage  in  order  to  reserve  It  aa 
a  pleasant  surprise.  He  told  her,  however, 
that  he  did  not  want  her  to  consider  the 
proi>erty  an  inducement,  as  he  wanted  the 
marriage  to  be  purely  a  'love  scrape."  The 
mention  of  a  sordid  consideration  even  by  the 
very  young  and  romantic  suitor  could  not  be 
considered  by  a  court  as  entirely  disingenu- 
ous—ndther  of  these  parties  was  young  or 
romantic.  As  soon  as  the  marriage  was  ar- 
ranged, the  deceased  and  the  defendant  left 
the  house,  and  the  conveyance  of  the  real 
estate  was  made  Immediately  before  the 
ceremony. 

The  plan  to  defeat  the  rights  of  the  wife 
whldi  are  about  to  attach  must  be  per* 
fected  at  once,  and  all  that  could  be  done 
to  accomplish  that  purpose  was  done.  The 
wife  has  no  right  in  the  personal  property, 
and  that  can  wait  They  do  wait  but  not 
long.  It  Is  very  clear  that,  having  held  out 
the  property  as  an  inducement,  the  husband 
at  once  set  out  to  defeat  the  main  considera- 
tion for  the  marriage,  and  the  means  used 
were  the  deed  and  the  icilt  It  needs  no  cita- 
tion of  authorities  to  show  that  two  papers 
that  are  in  fact  parts  of  one  transactlou  may 
be  construed  as  one.  The  deed  has  been  set 
aside  as  to  dower.  Its  Invalid!^  as  to  dower 
In  conceded.  The  invalidity  is  too  plain  for 
argument  Why  set  aside  the  deed  and  not 
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the  will?  The  answer  Is,  the  wife  has  a 
right  to  dower.  Inchoate,  bnt  still  a  right,  and 
there  Is  no  right  to  dlatrlbatiTe  share.  The 
answer  would  be  complete  If  the  right  had 
accrued ;  but  It  had  not  At  the  moment 
the  deed  was  executed  there  was  no  more 
right  to  dower  than  to  the  distributive  share. 
It  Is  not  the  engagement  to  be  married  but 
the  marriage  that  gives  rise  to  the  right  of 
dower.  An  engaged  man  may  make  a  deed, 
and  the  future  wife  has  no  claim  of  dower. 
But  a  deed  made  In  contemplation  of  mar- 
riage, and  to  defeat  the  future  right  of 
dower,  does  not  deprive  the  wife  of  dower, 
because  it  is  a  legal  fraud.  If  this  were  a 
business  contract,  and  the  obligor  had  al- 
ready started  a  scheme  to  deprive  the  obligee 
of  all  benefits  under  the  contract,  and  after- 
wards had  made  other  dispositions  of  his 
property,  with  the  same  purpose  in  view, 
the  courts  would  not  hesitate  to  set  aside 
every  step  in  the  accompUahment  of  the 
fraudulent  scheme.  It  may  be  said  that  the 
analogy  does  not  bold  because  the  wife  is  not 
a  creditor.  In  this  state  she  is  a  creditor, 
and  her  rights  as  a  creditor  are  of  the  most 
sacred  order. 

Brooks  V.  McMeekin,  37  S.  C.  303, 15  S.  B. 
1028:  "Now,  under  the  decision  of  our  courts, 
marriage  is  decided  to  be  a  purchase  for  a 
valuable  consideration  of  any  rights  con- 
ferred the  law  upon  the  wife,  although 
no  expression  of  such  results  are  mentioned 
when  the  contract  of  marriage  Is  axterei  into 
by  her.  In  Rivers  t.  Thayer,  7  Rich.  Eq.  144, 
Chancellor  Dargan  announced  the  propositloD 
in  these  words:  'Marriage  Is  a  valuable  con- 
sideration. Some  have  considered  it  the 
highest  known  in  law.  None  would  say  it 
was  a  lower  conidderatlon  than  money. 
There  Is  nothing  aureasonable  in  this.  The 
great  value  of  the  conMderatlon  consists  In 
this,  that  the  wife  surrenders  her  person 
and  her  self-dominion  to  the  husband,  and 
enters  into  an  Indissoluble  oigagement  with 
him,  foregoing'  all  otJier  prospects  In  life 
and  if  the  consideration  t<a  which  she  stipu- 
lates falls  she  cannot  be  restored  to  the 
status  In  quo.  She  can  have  no  remedy  or 
relief.'  In  speaking  of  a  wife's  r^ht  to  re- 
quire the  personal  estate  of  her  husband 
to  be  applied  to  the  liens  under  the  statutes 
Of  our  state  fixing  the  order  of  application 
of  sutih  personal  estate  by  the  deceased  hus- 
band's personal  representattve  so  as  to  let 
In  her  claim  of  dower,  in  the  case  of  Wilson 
V.  McOonnell,  9  Rich.  Bq.  513,  the  court  uses 
this  language:  'But  this  claim  Is  met  by  a 
corresponding  equity  on  the  part  of  the 
widow,  who  is  entitled  to  the  position  of  a 
purchaser  for  valuable  consideration  against 
all  but  existtog  liens'— liens  existing  before 
marriage." 

BfcCreery  v.  Davis,  44  S.  O.  226,  22  S.  B. 
190,  28  L.  B.  A.  656,  SI  Am.  St  Bep.  794: 
"So  in  Brooks  t.  McMeekin,  37  S.  0.  303,  15 
S.  B.  1019,  this  court  h^d:  'We  are  tiiere* 
fore  viabled  to  declare  it  to  be  the  hiw»  as 


derived  from  our  own  decisions,  that  In  this 
commonwealth  marriage  is  a  valuable  con- 
sideration, paid  by  the  wife  for  those  rights 
and  estates  that  by  our  law,  are  accorded  to 
the  wife,  u  a  toife.' " 

It  is  tme  this  authority  refers  to  doww; 
but  the  law  is  not  an  aggregation  of  unre- 
lated flats,  but  a  science,  and  its  rules  ought 
to  be  followed  to  th^  legitimate  and  Just 
consequences.  It  is  true  that  a  man  can  dis- 
pose of  his  personal  praj^erts  by  will,  and 
ther^y  defeat  the  third  that  would  other- 
wise go  to  his  wife.  The  question  ia.  Can  a 
man  go  to  the  altar  with  a  well-defined  and 
half -executed  plan  to  deprive  hla  bride  of 
every  consideration  for  which  she  marries 
him,  and  have  the  courts  sustain  the  plan? 
Whether  the  consideration  be  money  or  love, 
both  must  go  when  the  plan  Is  revealed. 
Unless  the  rights  of  Innocent  purchasers  for 
value  are  impaired.  It  ought  not  to  be  sus- 
tained. It  is  also  tme  that  a  man  may  sell 
his  property,  and  ther^y  defeat  the  claim  of 
creditors;  but  if  the  court  finds  that  the 
sale  was  made  for  the  purpose  of  hindering, 
delaying,  or  defeating  creditors,  the  sale  is 
void  as  to  all  who  participated  In  that 
purpose  mm  though  the  purchaser  paid  full 
valucb 

Lowry  T.  Plnson,  2  Bailey,  324,  23  Am.  Dec. 
140:  "A  sale  of  lands,  made  for  the  purpose 
of  defOating  the  recorery  of  damages  for  a 
breach  of  promise  of  marriage.  Is  firandnlent 
and  YOiAf  if  the  purchaser  have  notice  of  the 
fraudulent  intent,  although  the  agreement  for 
the  sale  was  made  before  suit  brought  for 
the  breach  of  promise  and  although  the  pnr- 
diaser  paid  an  adequate  oouEdderatlMi,  and 
went  into  immediate  possesion,  and  the  whole 
of  the  purchase  money  was  in  fact  applied  to 
the  paymokt  of  bona  flde  creditora  of  the  ven- 
dor." 

It  is  said  in  State  v.  Chemical  Co.*  71  S.  a 
669,  61  S.  B.  464:  "The  plan  may  make  the 
parts  unlawful." 

It  la  urged  that  there  is  no  Justice  in  tak- 
ing any  of  this  property  from  the  defendant 
because  It  was  really  hers,  and  was  the  sav- 
ings from  the  income  from  her  mother's  prop- 
erty. There  is  no  satisfactory  proof  of  this. 
The  evidence  makes  the  income  so  small  that 
it  is  difficult  to  see  how  the  deceased  saved 
anything  at  all  from  the  combined  income  of 
husband  and  wife,  and  leads  to  the  conclu- 
sion that  there  were  other  resources  of  which 
the  defendant  and  her  witness  know  nothing. 
A  witness  urged  him  to  put  the  Due  West 
property  in  his  wife's  name.  "He  replied 
that  he  didn't  think  a  minister  should  put 
his  property  under  his  wife's  petUcoat"  If 
It  were  bis  wife's,  th»e  was  no  Impropriety. 
Even  if  the  property  In  the  name  of  the  de- 
ceased had  been  bought  with  the  Income  de- 
rived from  her  moth^'s  estete,  and  her  fa- 
ther did  not  inherit  from  his  deceased  wife 
the  one-third  now  claimed  by  the  plaintiff, 
yet;  iA  as  Uie  testinumy  shows  (she  did  not 
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contradict  It),  the  defeodimt  represented  to 
the  plaintiff  before  the  marriage  that  her  te- 
ther was  worth  $10,000,  she  cannot  now 
claim  that  the  property  Is  and  waa  her  own. 
1  Blgelow  on  Fraud,  p.  482.  "Wheje  a  mar- 
riage baa  taken  place  on  the  faith  of  repre- 
sentations made  by  a  third  person.  In  regard 
to  the  dreumstancee  of  one  ct  the  parties  to 
the  marriage,  such  third  person  must  make 
good  his  representation." 

It  may  he,  as  suggested  In  argument,  that 
It  was  modesty  that  kept  the  defendant  from 
the  stand.  It  so,  we  respect  It;  but,  however 
great  onr  re^KCt  for  womanly  modesty,  it  Is 
not  a  Bubstitate  txa  evidence  to  the  conrti. 
The  courts  are  bound  by  the  erldence. 

It  is  said  the  wldov  cannot  claim  boQi 
dower  and  a  dMiibuttTe  share.  The  statute 
says  "aecesff*  and  not  '^dalm."  The  widow 
has  not  accepted  either,  and  claims  a  distrib- 
utive share. 

The  second  exception  must  be  sustained. 
The  plaintifTs  services  must  liave  been  worth 
at  least  her  lodging  and  food,  and  were  not  a 
proTltdoD  under  the  contract  The  exceptions 
that  refer  to  the  competency  of  evidence  un- 
der section  438  of  the  Code  are  overruled  as 
in  contravention  of  the  statute.  Those  that 
refer  to  the  sufficiency  of  the  contract  are 
overruled.  The  contract  was  too  vague  and 
indefinite,  even  if  it  could  have  been  proved. 

This  court  can  and  does  set  aside  the  deed 
and  will,  because  they  were  parts  of  one 
scheme  to  defeat  the  rights  of  the  plalntUC, 
and  the  case  is  remanded  for  partition. 

GART,  0.  J.,  concurs  in  the  resnlt 

WATTS,  J.  (dissenting).  I  cannot  concur 
in  the  opinion  of  Mr.  Justice  FRASER  here- 
in. Without  the  testimony  of  the  appellant, 
not  even  a  semblance  of  contract  is  estab- 
lished In  reference  to  a  marriage  contract  be- 
tween Ressa  O.  McAulay  and  Roderick  Hugh 
McAnlay,  and  her  testimony  is  inadmisBlble 
and  in  contravention  of  the  statute.  Section 
438  of  the  Code.  To  admit  this  evidence 
would  annul  and  abrogate  this  important  sec- 
tion. The  letters  Introduced  do  not  establish 
any  blndlug  contract,  and  are  vague  and  un- 
certain. They  are  Just  such  letters  as  may 
be  expected  some  persons  do  write  when  they 
expect  to  persuade  some  woman  to  marry  the 
writer.  An  examination  of  McAuIay's  letter 
to  the  plalntlffl  will  show  that  there  was  an 
agreement  to  marry  between  the  parties  al- 
ready before  he  made  any  statement  of  bJs 
intentions  to  provide  for  her.  and  these  state- 
ments of  bis  lnt«itlon  to  so  provide  were  not 
made  to  secure  a  contract  of  marriage,  for  be 
says:  "I  wanted  to  take  yon  by  mirprlse  In 
all  of  this;  tmt  the  pressure  ms  so  great  on 
yon  that  I  could  not  «  «  •  Let  me  know 
at  once,  so  that  I  can  make  other  arrange- 
meats;  If  you  dedde  not  to  stand  to  onr 
prondse  snd  betrothal  to  eadi  other." 


A  reading  of  the  correspondence  convinces 
me  that  McAulay  already  had  her  agreement 
to  marry  him,  and  was  only  stating  what  his 
intentions  were  after  the  marriage  contract 
was  perforHied,  and  statements  made  by  him 
as  to  what  he  intended  to  do  for  his  wife 
were  made  by  him,  not  in  order  to  induce  her 
to  contract  marriage  with  him,  for  she  had 
already  made  tlie  agreement  but  were  a 
mere  expresidon  of  Intention  on  his  pert  to 
do  what  he  would  have  done  in  the  natural 
courseot  eventsi  Itlsnatural tosnpposethat 
Oie  hnrtwnd  would  do  his  dntyand  make  rea- 
sonable provision  tat  the  support  of  the  wife 
of  his  bosom  after  bis  decease;  but;  if  Uie 
woman  lias  any  doubt  about  1^  she  should 
protect  hersdf  by  a  vaUd  l^al  contract  made 
b^ore  marriage,  and.  If  she  gives  herself  la 
manUffs  wlUioat  tUs,  Uien  she  takes  the 
consequences.  A  woman  who  marries  with- 
out a  marriage  cimtract  takes  tlie  rlA  of  in- 
heriting i^tever  her  hnsband  gives  her.  It 
he  dies  Intestate,  she  gets  her  share,  whatev- 
er that  buy  be.  It  be  leaves  a  wUl,  she  Is 
bonnd  by  that,  unless  she  dects  to  claim  her 
dower  rights,  and  refuses  to  accept  under 
the  wlU.  To  bold  otherwise  would  be  to  pre- 
vent a  man  who  marries  to  dispose  of  his 
property  as  he  sees  fit  Whatever  intoitiou 
a  person  has  at  one  time  as  to  the  disposition 
of  his  property,  he  has  the  right  to  change 
that  Intention  before  he  carries  it  out  and 
dispose  of  it  differently,  as  was  said  in  Mc- 
Keegan  v.  O'Melll,  22  S.  0.  473.  McKeegan, 
in  writing  to  his  nephew  In  regard  to  cer- 
tain n^otiatlons  for  the  sale  of  certain  land, 
states  price,  and  says:  "But  you  will  get  all 
I  am  worth  at  my  death."  The  court  says, 
In  regard  to  the  Intention  of  McKeegan:  "No 
donbt  he  intended  to  do  this,  and  when  he 
wrote  this  letter  this  intention  was  present 
In  his  mind,  not  as  a  part  of  the  proposed 
sale  of  Cloney,  but  as  a  long-existing  inten- 
tion, altogether  disconnected  from  Cloney, 
and  this  remark  was  thrown  In,  not  as  an  in- 
ducement for  Francis  to  buy,  but  as  a  reason 
why  he  was  willing  to  take  from  him  £100 
less  than  from  any  one  else."  Later  the 
same  case  says:  "The  remark  of  John  Mc- 
Keegan that  the  plaintiff  would  get  all  of  his 
property  at  bis  death  was  not  put  upon  the 
event  of  the  pun^ase  ot  Cloney,  or  as  de- 
pendent In  any  way  upon  the  negotiations  in 
reference  to  Cloney,  but  as  a  mere  statement 
of  what  he,  John  McKe^n,  had  Intended  to 
do  long  since  voIuutarUy,  and  without  regard 
to  any  consideration  moving  him  thereto." 

But  take  plalntifTs  testimony  (which  I 
think  inadmissible  under  section  438  of  Code 
1912).  She  cannot  rely  on  letter  ot  July  31, 
1911»  as  she  says,  when  McAulay  came  to  her 
bouse  in  1011:  "All  mattera  relating  to  our 
marriage  bad  been  broken  off,  or  I  bad  re- 
fused his  offer  of  marriage."  The  defendant 
introduced  in  evidence  lettus'  writtoi  by 
plaintifC  to  defendant  dated  attar  Jo^  S9, 
1911,  and  plolntifl  announced  In  said  letters 
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that  Bhe  did  hot  Intend  to  marry  McAnlay. 
and  asked  that  the  matter  be  dropped,  and 
the  matter  terminated,  and  bj  her  testimony 
ahowa  that  In  September,  1911,  when  another 
proposal  was  made,  It  was  upon  another  and 
entirely  different  ground,  that  each  was  to 
own  Ma  or  her  separate  estate,  and  neither 
was  to  have  any  rights  In  the  estate  of  the 
other.  This  proposition  was  not  accepted. 
The  plaintiff's  claim  must  be  based,  not  on 
the  letters,  bnt  what  took  place  at  her  home 
on  the  night  previous  to  the  marriage  and 
the  morning  of  the  marriage,  as  the  previoos 
proiwsitlon  made  In  the  letters  had  been  re- 
fused, and  could  not  be  made  the  basis  of  the 
contract  of  marrlase.  "An  offer  that  bad 
been  refused  is  no  longer  liie  basis  of  a  con- 
tract between  the  original  parties.  No  subse- 
quent acceptance  of  it,  nuleas  the  otter  is  re- 
newed, wlU  create  any  obUgatLtni."  7  Enc.  of 
Law,  128;  Hyde  t.  Wrench,  8  Beav.  884,  6  E. 
B.  a  139;  Sndm  v.  Taylor,  82  CaL  688,  23 
Pac  220. 

All  of  the  testimony  of  Uie  plaintiff  as  to 
what  took  place  between  her  and  McAnlay  Is 
incompetent  to  establish  the  contract  of  mar- 
riage between  them  under  section  488  of 
Code,  and  in  addition  to  this  soch  a  con- 
tract is  not  binding  under  the  statute  of 
frauds,  unless  it  Is  in  writing  and  signed  by 
the  party  to  be  charged  therewith,  and  there 
Is  no  such  contract  here. 

In  the  case  of  Davidson  v.  Graves,  Rllc^, 
Eq.  280,  it  ia  held:  "In  the  second  place,  a 
parol  promise  in  consideration  of  marriage  is 
void ;  bonds  and  deeds  executed  in  conformi- 
ty thereto  after  marriage  are  merely  gratu- 
itous, and  must,  as  voluntary  securities  and 
conveyances,   be   postponed   to  creditors. 

•  •  •  Bnt  a  third  objection  is  to  my 
mind  decisive  of  the  whole  case;  all  proof 
of  a  verbal  promise  before  marriage  is  Inad- 
missible, and  cannot  be  heard.  When  the 
statute  is  pleaded  or  interposed,  as  an  ob- 
jection to  hearing  the  proof,  as  in  this  case, 
it  must  first  be  decided  on,  and,  if  the  case 
made  or  proposed  to  be  proved  is  within  the 
statute^  the  evidence  is  not  heard."  The 
rule  Is  the  same  whether  the  agreement  be 
tor  the  marriage  of  the  contracting  parties 
Or  tliat  one  of  them  shall  marry  some  other 
person.  "The  original  contract  relied  apon 
was  upon  condition  that  the  plaintiff  in  er- 
ror would  marry  a  certain  man.  That  con- 
tract is  claimed  to  have  been  changed  by 
various  conversations  and  dealings  between 
the  parties ;  but,  whatever  the  terms  of  the 
final  agreement,  they  were  the  outgrowth  of 
the  original  contract  that  diaimant  should 
marry  the  man  Diamond.  Htowever  varied 
in  terms,  the  promises  all  grew  out  of  the 
agreemoit  No  written  evidence  was  offered 
by  the  claimant  in  proof  of  that  contract 

*  *  *  The  alleged  promise,  being  oral, 
and  given  originally  in  consideration  of 
marriage,  was  within  the  statute  of  frauds, 
and  no  action  could  be  maintained  upon  it." 


Austin  T.  EueAm,  211  m.  IIS.  71  N.  B.  842. 

The  appellant  contends  ttiat  by  marrying 
McAnlay  she  fully  performed  her  part  of 
the  agreem^it,  and  the  contract  of  marriage 
consummated,  and  the  statute  of  frauds  had 
no  application.  This  contrition  cannot  be 
sustained.  Pomeroy  on  Contracts,  under  the 
head  of  "SpedOc  Performance"  (2d  Ed.,  Ill) 
says:  "When  a  verbal  contract  is  made  in 
relation  to  or  upon  the  comdderatlon  of  mar- 
riage, the  marriage  aime  in  not  a  part  pei^ 
f(Hrmance  upon  whidit  to  decree  apedflc  eze- 
cntion.  Tbia  rule,  whldi  is  firmly  estab- 
lished, is  based  upon  the  express  language 
of  the  statute.  A  promise  made  in  anticipa- 
tion of  marriage,  folU^wed  by  a  marriage,  is 
the  exact  caae  contttuplated  by  the  statute^ 
It  Is  plain  that  the  marriage  adds  nothbig 
to  the  very  drconutanoea  descrtbed  by  the 
statutory  provision,  which  makes  the  writ- 
ing essential.  In  fact,  until  a  marriage  takes 
place,  there  is  no  bioding  agreemrat  inde- 
pendent of  a  statute.  So  that  the  marriage 
itself  Is  a  necessary  part  of  every  agreement 
made  upon  a  consideration  of  it,  which  the 
Legislature  has  said  must  be  in  writing." 
Beach,  in  his  Modern  Equity  Jurispmd^ce 
(section  622),  says:  "It  is  weU  settled  that 
marriage  is  not  an  act  of  part  performance 
wtiich  will  take  a  parol  contract  out  of  the 
statute,  for  the  statute  expressly  provides 
that  a  contract  in  consideration  of  marriage 
shall  not  be  binding  unless  it  is  in  writing." 

I  think  the  decree  of  his  honor  should  be 
affirmed,  and  construe  it  to  mean  that  the 
appellant  has  no  Interest  in  the  jfrogextf  ex- 
cept by  way  of  dower. 

Judgment  affirmed. 

HTDBICK,  J.  I  concur  In  afflrmlng  the 
Judgment  below,  on  the  ground  that  the 
contract  upon  which  the  action  was  brought 
was  within  the  statute  of  frauds.  I  do  not 
think  that  plaintiff's  testimony  narrating 
the  conversation  which  took  place  between 
her  and  the  defendant  In  the  presence  of  Mr. 
McAnlay  is  obnoxious  to  section  438  of  the 
Code  of  Procedure,  as  «1U  appear  by  ex- 
amination of  the  cases  dted  in  the  footnote 
to  that  section. 

On  Eehearing. 

OART,  O.  J.  [2]  When  this  case  was  heard 
by  the  Supreme  Court,  it  was  composed  of 
five  members — ^Mr,  Justice  WOODS  being  one 
of  tbeuH-but  the  oi^on  was  not  filed  until 
he  had  resigned  for  the  purpose  of  acc^t- 
ing  the  office  of  United  States  Circuit  Judge 
The  decision  was  rendered  by  an  evoily  di- 
vided conrt  The  appellant's  attorney  filed 
a  petition  for  a  rehearing  on  several  grounds, 
the  first  of  which  is  that  the  court  was  with- 
out power  to  render  the  dedsionT  for  the 
reason  that  it  was  then  composed  only  of 
four  members.  The  following  sectiona  In  the 
Constitution  of  1895,  together  with  fite  cor- 
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respoading  aecaons  In  the  GoDstltatlon  of 
1868,  are  aroUcable  to  this  aneatltm: 


CotuHtuHon  of  1895. 

SecUon  2,  urL  S:  ~Tb» 
8vpran«  Court  ahall  con- 
sist of  ft  Chief  JuBtIcA 
and  four  ABsoclate  Jaa- 
tUm,  any  tliree  of  wbom 
■ball  constitute  a  qno- 
rnm  for  tbe  transftctloa 
of  bQSlnMS.    •    «  ••* 

Section  C  art  6:  "No 
}ndge  shall  preside  at  tbe 
trlsl  of  anr  cause  In  tbe 
•▼ant  of  whidk  be  mar 
be  interested,  or  vben 
•ItlMF  of  tbe  partlea  sbaU 
be  connected  wltb  him  hj 
afflnlty  or  consangulnltr, 
witUn  such  decrees  as 
mar  ba  preserlbad  br 
lav,  or  In  wblcb  be  may 
baTe  been  cotmsel  or 
bave  presided  in  anr  in- 
ferior ooort  In  case  all 
or  anr«of  tbe  Jnstloes  of 
tbe  Supreme  Court  shall 
be  tbos  dlsqnallfled.  or  be 
otherwise  prevented  from 
presiding  In  any  cause  or 
eaoaea,  tbe  court  or  tbe 
justices  tbereot  sball  cer- 
tltj  tbe  same  to  tbe  Oor- 
•mor  of  the  Stato,  aad 
lie  sball  Immedlatelr 
eommlBslon,  speclallr,  tbe 
reqolalte  number  of  men 
learned  In  tbe  law  tor  tbe 
trial  and  determination 
tberwL" 

SecUoD  U,  art  6:  'On 
all  cases  decided  by  tbe 
Supreme  Court  tbe  eon- 
currence  of  tbree  at  tbe 
justices  shall  be  neces- 
sary for  a  remaal  of 
tbe  Judgment  below,  sub- 
ject to  the  proTitiona 
Iwrelaatter  preKrlbed." 


CoruHtvHoH  of  1898. 

SecUon  >,  art  4:  "Tbe 
Supreme  Court  sball  con* 
slat  ot  a  CUet  Justice 
and  two  Associate  Jus- 
tices, any  two  ot  wbom 
shall  cenatltnta  a  q/ut- 
ram." 

Section  I,  art  4:  "Mo 
Judge  shall  preside  on  tbe 
trial  of  any  cause  In  the 
event  of  wbleb  be  may 
be  iDtereated.  or  wliara 
either  ot  tbe  parties  may 
be  connected  wltb  him  by 
alllDity  or  conaangulnlty, 
within  sucb  degrees  as 
may  be  prescribed  by 
law,  or  In  which  he  may 
baTe  been  counsel,  or 
bave  presided  in  any  in- 
ferior ,  court,  except  '  by 
consent  ot  all  the  par- 
ties. In  caee  all  or  any 
of  tbe  Judges  ot  tbe  Bu- 
preme  Court  sball  be 
thus  disqualifled  from 
presiding  in  any  cause 
or  causes,  tbe  coart  or 
the  Judges  thereof  shaU 
certify  tbe  same  to  tbs 
OoTsmor  of  tbe  stat^ 
and  he  shall  immediately 
oommlsslon,  specially,  the 
requisite  number  of  men 
learned  la  tbe  law  for 
tbe  trial  and  detsnnlns- 
tlon  thereof." 

Section  IS,  art  4:  "In 
all  cases  decided  by  the 
Snpreme  Court,  a  con- 
currence of  two  ot  tbs 
Judges  shall  be  asoessary 
to  a  imiiiion  - 


In  construlnc  the  foregoing  sections  from 
the  Constitatlon  of  1868,  In  the  case  of  WU- 
Uama  v.  Benet,  3G  8.  C.  ISO,  14  S.  E.  311, 
14  L.  R.  A.  825,  the  court  said:  "It  is  con- 
t^ded,  however,  that  there  cannot  be  a  con- 
stitutional guorom  without  there  is  In  exist- 
ence the  full  number  of  members  provided 
for  by  the  Constitution.  If  this  proposition 
be  true  as  applied  to  the  Supreme  Court,  we 
see  no  reason  why  It  should  not  be  true  of 
every  other  body  of  which  a  number  less 
then  the  whole  Is  legally  declared  to  be  a 
qnorum,  and  we  think  we  may  safely  ven- 
ture to  say  that  such  a  proposition  as  to 
any  otlier  body  has  never  been  accepted 
and  never  could  be  accepted  as  correct,  with- 
out paralyzlug,  to  some  extent  at  least,  the 
arm  of  at  least  two  of  the  great  departments 
of  the  government.  Such  a  proposition  rests 
upon  a  fundamental  misconception  ot  the 
term  *quorum,'  and  the  purposes  for  which 
It  is  used.  The  very  purpose  In  providing  for 
the  transaction  of  busiaess  of  any  given  body 
or  tribunal  by  a  quorum  is  to  prevent  the 
stoppage  of  the  public  business  when  a  por- 
tion of  the  whole  membership  may  from  any 
atose  fall  to  attend  at  the  time  appointed, 


and  whether  such  failure  results  from  death 
or  some  temporary  cause  cannot  affect  the 
question.  The  mlsdilef  intended  to  be  pro- 
vided against  is  the  failure  of  the  whole 
number  to  attend,  and  we  do  not  see  how  it 
can  possibly  malse  any  difference  whether 
such  failure  results  from  one  cause  or  an- 
other." 

Again,  the  court  said :  "The  framers  of  the 
Constitution  must  be  regarded  as  having  con- 
templated the  contingency  that  at  some  time 
all  of  the  members  of  the  Supreme  Court 
would  not  be  in  attendance,  and  therefore,  to 
provide  for  such  a  contingency,  after  declar- 
ing who  should  constitute  the  Supreme  Court, 
they  immediately  afterwards,  and  In  the  same 
sentence,  qualified  this  general  declaration  by 
providing  that  any  two  of  the  constituent 
members  of  Oie  court  shoold  eonsdtnte  a  qno- 
rum, so  that  tbe  court  mU^t  proceed  with  Its 
business  Just  as  If  the  court  were  fuIL  Any 
other  view  would,  it  leemB  to  us,  completdy . 
nullify  the  provision  for  a  quorum.  There 
is  nothing  whatever  In  the  Gonstltntlon  In- 
dicating an  Intention  that  tbB  provision  for 
a  quorum  should  only  apply  in  case  ot  a 
temporary  absence  of  one  ot  the  members  of 
the  court,  and,  on  the  contrary,  the  language 
used  is  equally  apidicaUe  where  the  faUare 
of  such  member  to  attend  la  occasioned  by 
deat^L  as  where  it  results  from  some  tempo- 
rary  cause.  Such,  as  we  have  seen.  Is  the 
accented  view  In  relation  to  the  highest  Ju- 
dicial tribunal  in  this  oountiy.  where  the 
language  constituting  It  Is  practlatlly  Identi- 
cal with  that  which  we  are  called  upon  to 
construe^  and  such,  so  far  as  we  are  Inform- 
ed, is  the  universally  accepted  view  In  re- 
lation to  an  bodtos  wbrae  provision  Is  made 
for  a  quorum." 

We  desire  to  call  q>eclal  attention  to  the 
further  language  of  the  court  In  that  case, 
that,  *f  rom  the  very  words  of  this  section 
(section  6),  It  Is  very  manifest  that  Its  pur- 
pose was  not  to  declare  or  provide  anvthinif 
in  regard  to  the  necessary  elements,  consti- 
tutinff  the  Supreme  Court."  (Italics  added.) 
It  will  thus  be  seen  that  section  6,  art  0,  of 
the  present  Constitution  was  not  intended  to 
provide  anything,  with  regard  to  the  elements 
necessary  to  constitute  the  Supreme  Court, 
for  that  had  already  been  done  In  section  2 ; 
but  its  purpose  was  to  prevent  judges  who  are 
dlsQoatlfled  by  reason  of  interest  In  the  cause 
or  relationship  to  parties  from  presiding, 
and  to  provide  the  manner  of  filling  their 
places,  and  the  places  of  those  who,  for  any 
other  reason,  may  not  be  able  to  sit 

The  case  Just  mentioned  Is  conclusive  of 
the  question  under  consideration,  unless  sec- 
tion 29,  art  1,  Constitution  of  1885,  requires 
us  to  adopt  a  different  construction.  That 
section  is  as  follows:  "The  provisions  of  the 
Constitution  shall  be  taken,  deemed,  and  con- 
strued to  be  mandatory  and  prohibitory,  and 
not  merely  directory,  exc^t  where  made  dl- 
zeetoiyorpermlssprybyltsovn  turns.**  It  Is 
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oontuided  tbat,  aB  the  provisions  of  the  Gon- 
Btltntlon  must  be  deemed  to  be  mandatory, 
the  Snpreue  Court  is  without  power  to  hear 
a  cause  or  render  a  decision,  when  there  is  a 
Tacancj  caused  by  death,  resignation,  or  tem- 
porary dlsquaUflcation;  but  that,  before  the 
court  can  hear  a  cause  or  render  a  decision, 
it  must  certify  the  cause  of  dlsquallQcatlon 
to  the  Ooremor,  and  must  postpone  action 
until  he  has  commissioned,  specially,  the  req- 
uisite number  of  men  for  the  trial  and  de- 
termination of  such  canses. 

Section  29,  art  1,  Constitution  of  189S, 
however,  must  also  be  construed  to  be  man- 
datory as  to  the  provision  in  section  2,  art 

5,  of  the  Constitution,  that  any  three  jus- 
tices of  the  Supreme  Court  shall  constitute 
a  quorum  for  the  transaction  of  business.  It 
will  thus  be  seen  that  section  29,  art  1,  of 
the  Constitution,  is  not  conclusive  of  the 
question  under  consfderatlont  and  that  we 
are  therefore  at  liberty  to  zesort  to  other 
canons  of  construction. 

At  the  time  the  Constitution  of  1896  was 
adopted  section  6,  art  4,  Constitution  of  1868 
(which  is  practically  identical  with  section 

6.  art  6,  Constitution  of  1895),  had  already 
been  construed  by  the  Supreme  Court  In  Wil- 
liams V.  Benet,  35  S.  C.  150,  14  S.  E.  311, 14 
L.  R.  A.  825,  and  effect  can  be  given  to  sec- 
tion 6,  art  S,  Constitution  of  1895,  by  adopt- 
ing the  construction  therein  placed  upon  sec- 
tion 6,  art  4,  Constitution  of  1868.  Whereas, 
If  we  adopt  the  construction  for  which  the 
appellant's  attorney  contends.  It  would  r^- 
der  null  and  void  the  provision  that  any  three 
Justices  of  the  Supreme  Court  shall  consti- 
tute a  quorum  for  the  transaction  of  the 
business. 

There  Is  another  reason  why  the  construc- 
tion for  which  the  appellant's  attorney  con- 
tends should  not  prevail,  to  wit,  it  would 
render  section  6,  art.  5,  of  the  Constitution, 
inconsistent  with  the  provision  in  section  12, 
art  6,  of  the  Constitution,  that:  "In  all  cases 
decided  by  the  Supreme  Court  the  concur- 
rence of  three  of  the  Justices  shall  be  neces- 
sary for  a  reversal  of  the  judgment  below. 
•  •  ♦  "  It  will  be  observed  that  the  con- 
currence of  three  justices  Is  only  necessary 
for  a  revertal  of  the  Judgment  below. 

The  cases  of  Florence  v.  Berry,  62  S.  G.  469, 
40  S.  E.  871.  and  Hutchinson  v.  Turner,  88 
S.  C.  318,  70  3.  E.  410,  806,  show  tliat  It  does 
not  require  three  justices  to  affirm  a  judg- 
ment, yet,  If  the  views  of  the  appellant's  at- 
torney should  be  accepted.  It  would  be  neces* 
sary  for  three  justices  to  concur  in  affirming, 
as  well  as  in  reversing,  the  judgment  below. 
It  will  thus  be  seen  that  if  section  6,  art.  5, 
of  the  Constitution,  should  be  given  the  force 
and  effect  for  which  the  appellant's  attorney 
contends.  It  would  be  Inconsistent  not  only 
with  section  2,  art  5,  of  the  Constitution, 
but  also  with  section  12,  art  5,  of  the  Con< 
stitutlon.  Such  a  construction  would  be  vio- 
lative of  the  rale  announced  in  Delk  v.  Zorn, 
48  S.  a  149,  26  S.  n  466,  tha^  "when  two 


sections  •  •  •  are  inconsistent,  ^ect 
will  ordinarily  be  given  to  tliat  section  which 
is  in  harmony  with  other  provisions,  rather 
than  to  that  which  is  inconsistent  with  more 
than  one  provision"  of  the  Constitution. 

The  fact  that  section  6  of  article  4,  Con- 
stitution of  1868,  was  incorporated  in  the 
Constitution  of  1885  as  section  6,  art  S,  aft- 
er It  tiad  been  construed  In  the  manner  here- 
inbefore stated,  shows  it  was  not  intended 
that  it  should  have  the  effect  of  rendering 
null  and  void  section  2,  which  provides  that 
three  Justices  shall  constitute  a  quorum  for 
th^  transaction  of  business.  The  rule  in 
such  cases  is  thus  stated  in  8  Cyc.  739:  "It 
Is  an  established  rale  of  construction  that 
where  a  constitutional  provision  has  receiv- 
ed a  judicial  constractlon,  and  It  is  aft^ 
wards  Incorporated  in  a  new  or  revised  con- 
stitution, it  will  be  presumed  to  have  beoi 
retained  with  a  knowledge  of  that  construc- 
tion, and  courts  will  be  bound  to  &dliere 
to  If 

The  next  ground  for  a  reheaiing  Is  that  a 
declsioD  cannot  be  rendered  by  an  evenly  di- 
vided court  It  is  only  necesssry  to  refer  to 
the  following  language  from  the  case  of 
Hutchinson  v.  Turner,  88  S.  O.  318,  70  S.  E. 
410,  806,  to  show  that  this  ground  la  without 
merit:  "When*  the  Constitution  was  adopted, 
it  waa  therein  provided  that  the  Supreme 
Court  should  consist  of  an  even  number  of 
justices.  And,  as  this  waa  unusnal,  the 
framers  deemed  It  advisable,  in  order  to  pre- 
vent confusion,  to  state  the  effect  of  a  deci- 
sion, when  the  justices  were  evenly  divided 
in  opinion,  viz.:  That  Uie  judgment  below 
should  be  affirmed.  This  was  merely  the 
adoption  of  the  rule  which  would  have  pre- 
vailed, even  without  that  provision,  especial- 
ly when  there  was  the  further  provision  that. 
In  all  cases  decided  by  the  Supreme  Court 
the  concurrence  of  three  Justices  waa  neces- 
sary for  a  reversal  of  the  judgment  below. 
If  the  Constitution  had  failed  to  provide 
that  a  less  numb»  than  the  five  Justices 
composing  the  court  should  constitute  a  quo- 
rum for  the  transaction  of  business,  then  the 
appellant  would  have  ground  for  contending 
that  a  decision  could  not  be  rendered  wh^ 
the  justices  are  equally  divided  In  opinion,  as 
it  could  not  be  foretold  whether  the  fifth 
justice  would  concur  with  the  two  Justices 
in  t&vor  of  a  reversal,  and  thereby  (diange 
the  result  As  any  three  Justices  are  suffi- 
cient to  constitute  a  quorum  for  the  transac- 
tion of  the  business,  a  dedslon  may  be  ren- 
dered when  the  court  Is  composed  of  three 
members,  two  of  whom  favor  affirming  the 
judgment  below,  while  the  third  is  in  favor 
of  reversing  It  The  fact  that  a  fourth  Jus- 
tice participates  does  not  change  this  result : 
the  concurrence  of  tltree  being  necessary  for 
a  reversal." 

As  to  the  other  grounds  for  rehiring,  the 
court  is  saUsfled  that  no  material  question 
of  law,  or  of  fact  baa  ^tfaer  been  over^ 
looked  or  dlazegarded.    It  la  therefore  oi^ 
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dwed  fh&t  the  petmon  be  dtamlMed*  and  tbat 
the  order  liwetofore  gnuntod  stayliis  tlie  r»> 
mlttltDr  be  revoked. 

HXDBIOK  ud  WATTS,  33^  omcor. 

VBASBB,  J.  I  concur  Sn  the  leenlt  I 
think  the  Constttntlon  nqnliee  a  temporary 
eppctotment  to  flU  tbB  place  of  a  Justice 
who  Is  disqnaUfled  In  a  particalar  case;  bnt 
there  is  no  proviston  for  filling  the  place  'Of 
a  justice  whose  place  Is  vacant,  except  sec- 
tton  11  of  article  S>  and  that  provides  for 
filling  his  place  for  the  nnexidred  term. 
That  provision  la  as  follows:  "All  vacancies 
In  the  Snpreme  Court  or  inferior  tribunals 
shall  be  filled  by  elections  as  herein  prescrib- 
ed: Provided,  that  U  the  unexpired  term 
does  not  exceed  one  year-  such  vacancy  may 
be  filled  by  executive  appointment"  This 
vacancy  exceeds  one  year.  It  is  true  that 
section  6  of  article  6,  provides:  "In  case  all 
or  any  of  the  Justices  of  the  Snpreme  Court 
shall  be  thua  tUsguaUfled,  or  be  ottierwlae 
prevented  from  presiding  in  any  cause  or 
causes,  the  court  or  the  jnsticea  tiiereof 
shall  certify  the  same  to  the  Governor  of 
the  stat^  and  be  shall  immediately  commls- 
Blon,- speciaUy.  flie  requisite  nnmber  of  men 
learned  In  the  law  tor  the  trial  and  determl* 
nation  thereof."  The  words  "otherwlBe  pre> 
vented  from  presiding"  are  general  enough 
to  cover  all  cases;  bnt  the  spedflc  words 
that  immediately  ^»cede  this  general  ex- 
presrion  are  disqualifications.  Tbe  rule  la 
well  stated  in  Sutherland  on  Statutory  Con- 
stroction,  |  268,  as  follows:  "When  there  are 
general  words  following  particular  and 
spedflc  words,  the  former  must  be  confined 
to  things  of  the  same  Und."  It  seems  to  me, 
therefore,  that  the  general  words  refer  to  dls- 
qnallflcatlonB. 

This  is  not  in  conflict  with  the  point  de- 
cided in  WUllams  v.  Benet,  85  S.  C.  153,  14 
S.  E.  311,  14  L.  R.  A  826.  That  case,  like 
this,  was  a  case  of  a  vacancy  and  it  Is  au- 
thority on  that  point  Xt  seems  to  me  that 
the  point  in  this  case  Is  the  filling  of  a 
vacancy.  I  think  that  there  Is  no  authority 
to  fill  the  place  of  Mr.  Justice  Woods  (the  un- 
expired term  beliv  more  than  one  year),  aud, 
unless  the  number  of  Justices  ahould  become 
lees  than  a  quorum,  the  remaining  Justlcea 
can  continue  to  transact  the  business  of  the 
court  This  construction  gives  effect  to  every 
word  of  tb»  Gonstitntion.  and,  I  ttilnk,  Is  in 
entire  accord  with  well-established  mles  of 
construction.  But  as  I  understand  the  ques- 
tion before  this  court,  the  exact  question  la, 
"Is  it  necessary  to  have  the  Ocvemor  fill  the 
vacancy  In  order  to  autboriae  ttiia  court  to 
hear  and  determine  a  caseT'  On  tiiia  quea* 
Uim,  the  court  is  nnanlmons  In  saying,  "It  ia 
not  necessary.** 


In  re  BROWN'S  ESTATE. 

BBOWN  et  aL  T.  TRIEBSON.  . 

(Supreme  Court  of  South  Carolina.    Oct  21, 
191S.) 

1.  S^OODTOBS  AlTD  AniOHISTaATOBS  (|  29*)— 
APPOIHTUKKT— G0U.&TIBAL  Attaok. 

Where  the  probate  court  has  jariBdlcdon 
to  appoint  an  admioistrator,  the  api>ointment 
cannot  be  collaterally  attacked. 

[Ed.  Note.— For  other  caees,  see  Ezecntors 
and  Administrators.  Cent  Dig.  ||  177-182, 
1411 ;  Dec  Dig.  i  29.*] 

2.  EiXSOUTOBS  AND  ADHimSTaATOBS  (I  17*>— 

APFOiirnnirr— Pebsonb  Eittxtlbd— ^'I^al 

Rkpusbntativb." 

Under  Civ.  Code  1912,  |  8605,  providing 
that  persons  are  entitled  to  lettws  of  adminis- 
tration in  the  following  order,  that  It,  first 
decedent^a  husband  and  wife,  second,  If  there  be 
no  husband  or  wife  or  if  they  do  not  apply,  then 
to  the  children  or  "lesal  representative,"  the 
guardian  of  minor  children  was  properly  ap- 
pointed administrator  as  against  decedenra 
brother,  where  the  widow  withdrew  her  appli- 
cation and  asked  that  he  be  appointed;  "lesal 
representatlTe"  being  defined  as  one  who  law- 
fully represents  another  in  any  manner  Wba^ 
ever;  any  person  who  by  operation  <^  law 
stands  in  the  place  of  and  represents  the  In- 
terest of  another. 

[Ed.  Note.— For  other  cases,  see  Bneutras 
and  Adminlatmtoni,  Cent  IMg.  H  43-{S8;  Dec 
Dig;  1 17.* 

For  other  definitions,  see  Words  and  Fhrasas, 
vol.  S,  pp.  4070-4079 ;  voL  8;  p.  7701.] 

Appeal  from  Common  Pleas  Circuit  Ooort 
of  Lee  County;  Ernest  Oary,  Judge. 

In  the  matter  of  Brown's  Estate.  From 
an  order  appointing  S.  W.  Frterson  as  ad- 
ministrator, J.  saierbe  Brown  and  another 
appeaL  Affirmed. 

The  orders  of  the  probate  and  circuit  courts 
are  as  follows: 

Order. 

Whereas,  an  application  in  due  form  of 
law  as  appears  by  {troceedli^is,  recorded  in 
the  office  tit  the  Probate  Court  for  the  Coun- 
ty of  Lee  In  said  State  has  been  made  to  me 
by  Hattie  P.  Brown  to  appoint  S.  W.  Friwson 
guardian  at  the  person  and  estate  of  Anna 
Llnna  Brown,  L.  Y.  Brown  and  Boddy  M. 
Brown,  minors,  now  residing  in  tbe  County 
of  Lee  In  said  State,  are  entitled  to  a  dis- 
tributive share  of  the  estate  of  Leonard  V. 
Brown,  late  of  the  County  of  Lee  In  said 
State,  and  whereas,  the  said  S.  W.  Frierson 
has  filed  his  bond  in  tUa  oB^  as  such  guard- 
ian aa  required  by  law : 

Now,  therefor^  fbr  the  better  securing  of 
said  estate  tor  Oie  benefit  of  said  minors  and 
for  their  more  careful  maintenance  and  edu- 
cation I  do  hereby  commit  the  tuition,  guard- 
ianship and  education  of  the  said  Anna  Lln- 
nte  Brown,  L.  V.  Brown  and  Boddy  M. 
Brown  to  you  the  said  8.  W.  Frierson  charg- 
ing yon  to  maintain  them  in  meat,  drink, 
mshii^,  lodgtog,  clothing  and  such  good  ed- 
ucation aa  may  be  fitting  according  to  dr- 
cumstancBs  of  Interest  of  the  said  minors 
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dnrlng  HuHr  minority,  take  charge  of  tbdr 
eatabBh  do  mfih  thlncs  as  tha  cnardlaa  aboald 
and  render  a  true  and  taitbfnl  account  of  tbe 
said  estate  and  of  your  manatwnent  thereof 
when  thatennto  duly  reqnlred. 

Olven  under  my  hand  and  eeal  this  10th 
day  of  December  in  the  year  of  our  Lord  one 
ttuoaand  nine  hundred  and  twelve  and  In 
tiie  one  hundred  and  thirty-aerenth  year  of 
the  Ind^uidence  of  the  United  Stataa  of 
America. 

(Signed)       John  M.  Sndtfa  (L.  S.) 

Judge  ot  Probate  for  Iiee  Ooonty. 

Order. 

This  matter  comes  on  to  be  heard  by  me 
on  appeal  from  the  Court  of  Probate.  I 
heard  said  appeal  In  open  Court  at  Blsbop- 
Tille^  but  reserved  my  decision  until  this 
date.  After  hearing  argument,  pro  and  con, 
and  after  carefully  considering  the  ground 
of  said  appeal,  I  am  convinced  that  the  order 
of  the  Judge  of  Probate  in  appointing  S.  W. 
Frlerson,  guardian,  who  is  guardian  of  the 
Infant  children  of  the  deceased,  as  Adminis- 
trator of  the  estate  of  L.  V.  Brown,  ahould 
be  sustained. 

I  find  that  the  Judge  of  Probate  followed 
tbe  order  laid  down  In  the  statute  and  that 
he  committed  no  error  In  appointing  the  said 
S.  W.  Frierson,  who  I  find  was  the  guard- 
ian and  legal  representative  of  the  Infant 
children  of  tbe  said  L.  V.  Brown  as  Admin- 
istrator of  the  said  estate. 

The  appeal  Is  ther^ore  overmled  and  the 
action  of  the  Probate  Court  affirmed.  Let  a 
copy  of  this  Order  be  certified  to  the  Court 
of  Probate  for  Lee  County. 

Dated  Sumter,  S.  0.,  Bfarch  27tb,  191B. 

signed)  Ernest  Gary, 

Presiding  Judge  In  Third  Circuit 

A.  B.  StiK&ey  and  Marion  W.  Seabrook, 
both  of  Sumter,  and  D.  W.  Boblnson,  of  Co- 
lumbia, for  appellants.  L.  D.  Jennings  and 
R.  D.  Epps,  boUi  ot  Sumter,  and  T.  Q.  Mc- 
Leod,  of  Blah<vTUl^  for  Teq>ondent. 

WATTS,  J.  This  Is  an  appeal  firom  an 
order  of  John  M.  Smith,  probate  Judge  for 
Lee  county,  appointing  S.  W.  Frierson  as 
admln&Btrator  at  the  estate  of  Ll  Y.  Brown, 
deceased.  The  appeal  from  this  order  was 
heard  by  his  honor,  Ernest  Gary,  at  Blsfaop- 
Tllle,  and*  his  honor  orerruled  the  appeal  and 
affirmed  order  of  probate  court  The  record 
discloses  that  L.  V.  Brown  was  killed  by 
a  train  of  cars  at  LyncSibnrg,  November  15, 
1912;  tbat  he  died  Intestate,  leaving  a  wid- 
ow, Hattle  P.  Brown,  and  three  small  chil- 
dren, aged  six,  four,  and  two  respectively; 
Utat  be  left  a  amall  personal  estate  of  the 
value  approximately  of  |500;  that  It  will 
be  necessary  for  administrator  to  bring  suit 
against  railroad  for  alleged  wrongful  kill- 
ing. The  record  shows  that  Mrs.  Brown, 
the  widow,  applied  for  letters  of  admlnia- 
tration  on  November  20,  1912,  and  citation 


duly  issued  teioniable  on  Decanter  1^  1A12  ; 
that  <m  Novembw  26fii  aha  withdrew  this 
petition,  or  attemped  to  do  so  by  filing  an- 
other petition,  asking  that  B.  W.  Frierson  b» 
appointed  administrator,  and  at  the  same 
time  Frierson  applied  for  letters  of  adminis- 
tration. Upon  theae  two  petitions  a  dtatlon 
woa  iaaned  retoriahle  on  Deconber  10,  1912, 
at  11  o'dodc  a.  m.  Upon  this  day  a  petltton 
was  presented  by  the  brothers,  me  J.  E. 
Brown  was  the  oldest  half-brother  of  the 
deoeased,  and  George  O.  Brown,  the  only 
brothw  of  the  deceased  of  tbe  whole  blood, 
tsWng  for  thstr  anKdntment  as  adminlstra- 
to»  of  Qie  deceased's  estate,  and  ^testing 
against  tiie  apptdittmeiit  of  Frierson.  Tbm 
widow  and  bts  chlldruk  are  the  sole  heirs 
and  distributees  of  the  estate  of  tbe  deceased 
and  sole  benefldarlea,  under  the  statute 
against  the  railroad,  known  aa  the  "Lord 
OampbeU'a  Ac^**  and  amendment  ttiereto. 
Upon  pfoper  petition  the  probate  court  on 
December  10,  1912,  duly  appointed  S.  W. 
Frierson  Oie  general  guardian  of  Uie  minor 
children  of  the  deceased,  L.  T.  Brown,  and 
his  widow,  and  this  petition  was  made  by 
Hattle  P.  Brown,  with  whom  the  children 
lived;  she  being  their  mother.  When  the 
hearing  was  had  for  tbe  appointment  of  tbe 
administrator  of  the  estate,  tbe  probate  court 
appointed  Frierson  administrator  (the  widow 
asked  this)  In  preference  to  the  brother  and 
half-brother.  The  order  of  the  probate  court 
and  drcuit  court  should  be  set  out  in  the 
report  of  the  case.  From  order  of  circuit 
court,  J.  Ellerbe  Brown  and  George  O.  Brown 
appeal  and  seek  to  reverse  the  same. 

The  appellants  by  their  exceptions  present 
tlie  question  as  to  who  Is  tlie  proper  person 
entitled  to  administer  under  the  statute, 
and  contend  further  that  Frierson's  appoint- 
ment as  guardian  of  the  minors  wss  illegal, 
null,  and  void,  and  done  for  the  purpose  of 
circumventing  the  provisions  of  the  statute 
law  of  the  states  and  done  secretly  and  sur- 
reptitiously, after  the  time  set  forth  for  the 
hearing  of  the  cause,  without  their  knowl- 
edge or  consent.  The  record  shows  that  the 
children  were  minors,  living  with  their  moth- 
er, under  the  age  of  14  years,  and  upon  a 
proper  petition  presented  to  proper  authority 
Frierson  was  adjudged  by  a  court  of  com- 
petent Jurisdiction .  a  flt  and  proper  person - 
to  be  appototed  guardian  of  the  minor  chil- 
dren, that  he  was  duly  appointed  and  qual- 
ified as  guardian  of  the  children,  and  there- 
by became  their  legal  representative;  that 
the  proceedings  appointing  him  as  guard- 
ian have  not  been  appealed  from,  or  in  any 
manner  attacked  by  any  direct  proceedings 
against  him  to  set  them  asld& 

[1]  There  is  no  question  but  the  probata 
court  tor  Lee  county  had  jurisdiction  to 
make  the  appointment,  and,  having  done  so, 
the  appointment  cannot  be  attacked  collat- 
erally. Section  3606  of  the  Code  of  Laws, 
1912,  prescribes  the  order  in  which  persons 
are  entitled  to  letters  of  administration. 
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First  comet  the  htisband  and  wife  of  the  de- 
ceased, wiOt  proTiao  ob  to  poww  to  revoke 
etc.  The  second  Sa  u  foUowe:  "If  tbm 
be  no  hnatend  or  vUe  ot  thn  deeeaaed,  or 
If  they  do  not  app^,  then  to  tbo  cbXH  or 
cUldMO,  or  tbsSx  le^  lepresentatlTee.'' 

[2]  We  think  that  this  expreaalon  ia  broad 
ex^a^  to  mutain  the  order  aiipealed  from. 
The  widow  applied  tor  letters  and  withdrew 
her  an^Ucatlon  and  aaked  that  Frlenon  be 
appointed;  the  dsUdroi  were  mlnwa,  and 
Frlerson  was  tb^  gnardlan,  duly  anointed, 
qnalifled,  and  conrndadoned  as  snch,  and 
thereby  became  tfa^  legal  r^ttesemtatlT^ 
and  ontUled  to  administer  In  pr^srence  to 
^lasB  8  or  class  ^  in  which  last  clasa  the 
full  brottwr  would  have  ben  entitled  to  the 
letters  oC  adndnlstratlon.  In  26  Oyc.  175» 
the  term  "legal  r^)reaentatlTe"  Is  defined: 
"One  who  lawfully  represents  another  In  any 
matter  whatever;  one  legally  and  law- 
fully r^tresents  another  In  any  matter  or 
thing  of  whatever  nature  or  character  it  may 
be;  any  person,  natural  or  artificial,  who, 
by  operation  of  law,  stands  In  the  place  ot 
and  represents  Om  Interests  of  another;  any 
person  or  <»rporati<m  having  a  beneficial  in- 
terest in  property,  re^  or  personal;  one 
who  takes  under  the  statute  of  dlstrllrullon; 
BometUnes  the  term  is  used  as  synonymous 
with  *rq;>reBaitatiTe,'  'lawful  representetlve,' 
or  'personal  repreeentatlTe.' "  This  view  Is 
sustained  by  decisions  of  other  stetea.  Mc- 
Laln  T.  Bedgood,  89  Ga.  793.  IS  S.  E.  670; 
Johnson  T.  Ames,  U  Pick.  (Mass.)  173;  In  re 
Weeks'  Sstate,  40  Ind.  App.  139,  81  N.  E.  107 ; 
Blattox  T.  Embry,  131  Ga.  283,  62  8.  B.  202. 

The  exceptions  are  overruled. 

Judgment  affirmed. 

GARY,  a  J.,  and  HYDBIOK  and  F&A- 
SEXt,  JJ.,  concur. 


EBBBLB  T.  B0T3THXRN  BY.  CO. 

(Supreme  Court  of  Sooth  Carolina.    OcL  24, 
1913.) 

1.  CABBIBB8  (S  263*)— HUXAGX  TXOKBIB— SUB- 
SBQUXHT  TABIPn— BnXCT  ON  TICKETS  IS- 
SUED. 

Where  defendant  carrier,  under  schednles 
filed  with  the  Interstate  Commerce  Commlnion, 
sold  a  mileage  ticket  to  plaintiff,  providing  that 
tickets  issaed  io  exchange  for  mileage  coupons 
wonld  be  honored  for  continuous  passage  to 
destination  when  presented  in  connection  vith 
the  mileage  ticket  withoat  limitation  as  to  time, 
it  could  not  b7  filing  new  schedules,  providing 
that  mileage  tickets  so  exchanged  would  be 
honored  on^  for  continaons  passage  to  destina- 
tion commencing  on  liie  date  stamped  on  the 
back  thereof,  which  date  should  be  that  on 
which  the  tickets  were  Issued  hi  ezcliange  for 
coupons,  change  ptalntifPs  contract  so  as  to 
limit  the  time  of  use  of  tickets  issued  on  his 
book,  and  the  ^t  that  such  tickets  were  Kood 
for  transportation  in  accordance  with  plain- 
tifl's  contract  did  not  constitute  a  discrimina- 
tion in  Tiolaticn  of  the  interstate  commerce  act 


(Act  Feb.  4.  1887,  c.  104,  24  Stet  879  [U.  S. 

Comp.  St.  1901,  p.  3154]). 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  »  1011,  1012, 1013,  1010-1018;  Dec. 
Dig.  S  253.»1 

2.  Appeai.  and  Ebbob  (§  1062*)— Ikstbuction 
— Prejudice. 

Where  plaintiff,  in  an  action  against  a  car- 
rier for  refusal  to  accept  a  mileage  ticket  for 
transportation,  was  entitled  to  a  peremptory  in- 
struction that  the  ticket  tendered  was  good,  de- 
fendant was  not  Nejudiced  by  an  instruction 
that  its  agents  could  waive  a  stipulation  in  the 
contract  with  reference  to  limitation  of  tickets 
issued  on  mileage  and  leaving  it  to  the  jur;  to 
say  whether  they  had  done  so. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Emr^^CenL  Dig.  H  4212-^;  Dee.  Dig.  | 

3.  Dauaoxs  (H  91^— PuKmvB  Dakaoes— 

TOBTS. 

Though  a  tort-feasor  is  not  conscious  of  an 
Invasion  of  the  rights  of  another,  yet  if  a  tort  is 
committed  in  such  a  manner  or  under  such  cir- 
cumstances ttiat  the  jury  may  find  that  a  person 
of  ordinary  reason  and  prudence  would  have 
been  conscious  of  it  as  snchf  it  warrants  the 
infliction  of  pnnltive  damages. 

[Ed.  Notew— For  other  eases,  see  Damagei, 
Cent.  Dig.  IS  198-201;  De&  Dig.  1 91.*] 

Appeal  from  Common  Pleas  drcult  Court 
ot  Hampton  County. 

"To  be  officially  reported." 

Action  by  A.  S.  Eberle  against  the  South- 
em  Bailway  Company.  Judgment  for  plain- 
titt,  and  defendant  appeals.  Affirmed. 

J.  W.  Moore  and  J.  W.  Manuel,  both  of 
Hampton,  for  appellant  J.  W.  Vincent  and 
Geoige  Warren,  both  of  Hampton,  fbr  re- 
spondent 

HYDBIOK,  J.  This  appeal  is  from  a  judg- 
ment against  defendant  for  damages  for  the 
unlawful  and  wanton  iuTasion  of  the  rights 
of  the  plaintiff,  as  a  passenger,  by  one  of 
defendant's  ticket  collectors.  The  action 
grew  out  of  the  following  facts:  On  July 
12,  1810,  plaintiff  purchased  one  of  defend- 
ant's mileage  tickets,  the  coupons  of  which 
wse  exchangeable  for  passage  tickets,  whi(^, 
by  the  terms  of  the  contract,  were  to  be  hon- 
ored "when  presented  In  connection  with  the 
mileage  ticket"  This  mileage  ticket  was 
Issued  in  accordance  with  the  schedule  of 
rates  which  had  been  filed  with  the  Inter- 
state Commerce  CommiSBlon  and  published 
and  was  in  effect  at  that  time.  Thereafter 
defendant  filed  with  the  Commission  a  mile- 
age ticket  contract,  wher^  the  requirement 
as  to  the  exchange  of  mileage  coupons  for 
passage  tickets  and  the  use  thereof  was 
changed,  so  that  such  tickets  would  "be  hon- 
ored for  continuous  passage  to  deatlnatlCHis 
commemdng  on  date  stamped  on  back  of 
such  exchange  tickets,  wtii<Sk  dates  shall  be 
the  dates  on  which  sucih  tii&etB  are  Issued  in 
exchange  for  coupons."  This  moiUflcatlon  of 
the  previous  tariff  went  Into  effect  Septem- 
ber 21,  1810,  and  was  effective  on  May  19, 
1911,  when  defendant's  tidrat  collector  re- 
fused to  honor  a  passage  ticket  from  Char- 
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lotte,  N.  a*  to  Colombia,  S.  a,  which  plain- 
tiff had  obtained  on  October  IS,  1910,  by 
exchange  of  coupons  from  his  mileage  tick- 
et, after  tiie  new  mileage  ticket  contraot 
had  gone  Into  efEect  for  reasons  nnneces- 
Bary  to  state,  plaintiff  decided  not  to  nse  the 
ticket  mi  the  date  of  Issoe,  wbldH  ms  stamp- 
ed ini  the  back  of  It  The  ticket  collector 
refused  to  honor  It  on  the  grouu^  that  it 
was  out  of  date;  paas^  not  having  been 
commenced  on  the  date  of  Issue. 

Plaintiff  testified  In  substance:  "On  de- 
ciding not  to  use  ticket  that  day,  went  to 
defendant's  agent  at  Cbarlotto  and  asked 
him  to  take  It  back  and  give  me  back  the 
■coup(His.  He  refused,  but  said  agent  at  Co- 
lumbia would  redeem  ticket;  saw  agoat  at 
Golnmbla  next  day;  said  he  had  formraly 
redeoned  such  tickets  but  bad  not  done  so 
for  some  time,  but  that  It  would  be  redeemed 
If  sent  to  Atlanta  office;  asked  him  If  1 
could  ride  on  it,  and  he  said.  'Certainly  I 
could.'  On  May  19,  1911,  became  passoiger 
on  defendant's  road  from  Charlotte  to  Co- 
lombia and  presented  this  tid^et  to  ticket 
collector,  who  refused  to  honor  it  on  the 
ground  that  It  was  out  of  date,  and  threat- 
ened to  eject  me  unless  I  would  pay  fare  In 
cash.  He>  refused  to  hear  or  heed  my  ex- 
planation as  to  how  I  happened  to  have  the 
ticket,  and  as  to  what  defendant's  agents 
had  told  me,  and  Insulted  me  by  telling  me 
that  I  might  have  stolen  it,  and  that  I  was 
lying  In  what  I  was  saying  about  It,  and 
that  he  would  eject  me  If  I  did  not  pay  my 
fare.  On  my  refusal  to  pay  and  threat  to 
forcibly  resist  expulsion  from  train,  he  con- 
temptously  told  me  that  he  would  pay  my 
fare  and  make  me  a  present  of  it  Under 
the  circumstances  I  paid  my  fare  In  cash." 

It  appears  from  some  of  the  allegations 
of  the  complaint,  and  testimony  elicited,  and 
the  argument  of  plalntifTs  attorneys,  that 
they  sought  to  bring  this  case  within  the 
principles  of  Smith  t.  Railway,  88  8.  G.  421, 
70  S.  B.  1057,  34  L.  E.  A.  (N.  S.)  708.  But 
that  case  was  different  from  this  in  at  least 
two  material  particulars:  First,  in  that  cane 
no  question  of  any  departure  from  the  tariff 
made  and  flled  with  the  Interstate  Commerce 
Commission  and  published,  as  required  by 
the  act  of  Congress,  or  from  the  prlvUeges 
therein  and  thereby  contracted  for,  was  rais- 
ed by  pleading  or  proof  or  presented  to  the 
circuit  court  and  relied  upon  as  a  defense, 
and  therefore  no  such  question  was  properly 
before  or  decided  by  this  court  Second,  the 
contract  In  that  case  provided  that  the  mile- 
age coupons  would  be  honored  In  exchange 
for  passage  tickets,  which  would  be  Issued 
'In  accordance  with  special  tariffs  and  cir- 
culars of  instructions,"  and  that  provision 
was  one  of  the  grounds  of  decision,  but  it 
does  not  appear  that  the  plaintifrs  contract 
contained  any  such  provision. 

[1]  On  the  other  hand,  defendant's  attor- 
ney contends  that  this  case  Is  within  the 
act  regulating  commerce  and  the  principles 


of  those  cases  whldi  hold  tiiat  the  carrier 
cannot  depart  from  the  tariff  flled  and  pub- 
lished, as  required  by  that  act  ud  the  prlr- 
lleges  and  tacllitiea  tliereln  granted  and  al- 
lowed. 

Defendant's  contention  that  the  filing  of  a 
subsequent  tariff  had  the  effect  of  canceling 
and  unwfiinwg  the  contract  whtdi  It  had 
made  with  the  plaintiff  ia  untenable^  The 
case  of  Louisville  &  N.  B.  Co.  t.  Mottler.  21A 
U.  S.  407.  81  Sop.  Ct  171,  6B  li.  Ed.  287.  8ft 
L.  B.  A.  (N.  8.)  671,  Is  relied  QpMt  to  anS- 
taln  that  contention.  Bnt  learned  connart 
has  evidently  overlooked  the  diffueoee  be- 
tween the  effect  of  an  act  of  Ooivreaa  and 
an  act  of  the  railroad  company  upon  such 
contracts.  In  the  Mottley  Case  the  court 
held  that  an  act  of  Ckmgreaa,  passed  within 
the  exercise  of  Its  constitutional  power  to 
regulate  commerce,  whidi  made  unlawful 
the  contract  which  had  theretofore  been  law- 
ful, rendered  It  Incapable  of  raifdrcement 
But  that  la  very  different  from  holding  that 
the  railroad  company  can,  by  any  act  of  Ite 
own,  destroy  the  validity  of  ite  own  valid 
contracts.  Such  a  proposition  cannot  be  sdb- 
talned  upon  reason  or  authori^. 

It  Is  true  that,  when  a  n^ednle  of  rates 
has  been  filed  and  published  as  required  by 
the  act  it  has  the  force  and  effect  of  law, 
and,  until  changed  In  the  manner  prescribed 
by  law,  it  cannot  be  departed  from  In  favor 
of  any  passenger  or  shipper  so  as  to  give 
him  any  undue  preference  or  advantage,  or 
subject  others  to  any  unjust  or  unreasonable 
prejudice  or  disadvantage,  or  create  any  un- 
just discrimination.  But  It  is  equally  true 
that  when  a  member  of  the  public  makes  a 
contect  with  a  carrier,  which  the  act  regu- 
lating commerce  permlte  the  carrier  to  make, 
and  which  is  In  accordance  with  the  terlff 
in  effect  when  it  is  made,  the  carrier  cannot 
by  any  act  of  Its  own,  destroy  or  Impair  the 
validity  of  such  contract  To  hold  other- 
wise would  violate  the  fundamental  princi- 
ples of  law  and  justice.  The  contract  which 
defendant  made  with  the  plaintiff,  In  selling 
him  the  mileage  ticket  did  not  violate  either 
the  letter  or  the  spirit  of  the  Interstate  com- 
merce law.  The  sale  of  such  tidcete  is  not 
only  not  prohibited  by  the  act  but  Is  au- 
thorized, in  express  terms.  In  section  22  (Act 
Feb.  4,  1887,  c.  104,  24  Stat  887  [U.  S.  Comp. 
St  1901,  p.  81701).  The  authority  to  make 
such  contracts  carried  with  It,  by  necessary 
implication,  the  right  and  duty  to  perform 
them  according  to  their  terms;  and  It  also 
Implied  the  declaration  of  Congress  that  In 
the  making  and  performing  of  such  con- 
tracts, no  such  discrimination  would  be  cre- 
ated as  the  act  was  Intended  to  prohibit 

In  Interstete  Com.  Com.  v.  Baltimore  &  O. 
R.  Co.,  145  U.  S.  263,  12  Sop.  Ct  844,  36  L. 
Ed.  9d9,  the  court  affirmed  the  right  of  cai^ 
riers  to  sell  "party  rate"  tlckete  at  a  lower 
rate  than  regular  Individual  tickete  on  the 
ground  .that  it  was  not  an  nnjust  dlacrlmlna- 
tlon  In  favor  tattle  persons  utfnglliem.  miat 

Digitized  by  Google 


8.0) 


BOOTEB  T.  TBAKES 


795 


pilDdple  wu  reaiDrmed  In  Texas  ft  P.  B.  Ga 
V.  Interstate  Com.  Gom^  162  C.  S.  197. 16  Sop. 
Gt  066.  40  Ll  Bd.  940,  and  In  Interstate  Com. 
Ctnn.  T.  Alabama  M.  B.  Co.,  168  U.  8.  144, 
18  Snp.  Ct  40,  42  L.  Ed.  414. 

In  thto  caae  no  diffoence  tbs  made  In 
plalntUTs  fkvor  In  the  rata  The  only  differ^ 
ence  between  plalntUTs  contract  and  the 
one  snbeeqnently  filed  appears  to  be  In  the 
time  when  passage  tlcketa  must  be  need  att- 
I  having  been  Issned.  We  are  nnable  to  see 

wherein  carrying  out  the  plaintiff's  contract, 
as  to  that  requirement  would  have  gimt  him 
any  audi  undue  or  unreasoDable  preference  or 
advantage  over  other  passengers  as  the  act 
was  Intended  to  prevent 

PlalntHTB  contract,  having  been  made  In 
accordance  with  and  under  the  sanction  of 
the  law,  was  valid,  and  the  subsequent  filing 
and  publication  of  a  tariff  containing  a  dif- 
ferent contract  cannot  be  allowed  to  have 
the  effect  of  canceling  and  annulling  the  ex- 
change requirement  of  his  contract  and  sub- 
stituting for  It  the  one  subsequently  filed 
and  published.  It  would  be  as  soond  in  prin- 
ciple to  hold  that  the  company  could  by  a 
sabseQuent  tariff  cot  down  the  time  within 
which  the  mileage  coupons  in  the  ticket  which 
it  sold  plaintiff  could  be  used  from  one  year 
to  three  months  and  thereby  confiscate  those 
which  had  not  been  used  at  the  end  of  three 
months  as  to  say  that  It  could  in  that  way 
destroy  or  impair  the  validity  of  that  part  of 
the  contract  which  provides  that  passage 
tickets  obtained  by  exchange  for  coupons 
from  the  ticket  will  be  honored  at  any  time 
within  the  year  when  presented  with  the 
mileage  ticket. 

This  case  does  not  fall  within  the  prlndple 
of  the  Armour  Packing  Co.  Case,  209  U.  & 
67,  28  Sup.  Ct  428,  S2  L.  Ed.  681,  which 
dealt  with  a  violation  of  the  interstate  com* 
merce  act  by  carrying  out  a  contract  for  a 
rate  for  the  transportation  of  property,  after 
it  bad  been  changed  by  the  filing  and  publica- 
tion of  a  higher  rate.  The  act  not  only  does 
not  sanction  the  making  of  such  contracts 
but  by  necessary  Implication  forbids  It,  be- 
cause, if  allowed,  they  could  be  used  as  a 
means  of  creating  and  continuing  the  very 
dlscrlmlnatlopLB  and  inequaUtlee  in  rates 
which  the  act  was  Intended  to  prevent  and 
thereby  thwart  Its  imrpose.  But  the  act 
expressly  permits  the  sale  of  mileage  com- 
mutation, and  excursion  tickets,  and,  as  we 
have  seen,  the  permission  Is  tantamount  to 
a  declaration  that  no  unjust  dlscrlmlnatton 
will  be  wrought  thereby  and  carries  with  It 
the  rlj^t  and  the  correlative  duty  to  perform 
stMh  contracts  aixwrdii^  to  their  terms.  It 
appears,  therefore,  that  the  ticket  tendered 
plaintiff  was  good  and  should  have  been 
honored,  not  because  of  any  supposed  waiver 
of  any  stipulation  of  the  contract  by  the  de- 
fendant's agents,  as  plaintlfl's  coniuni  at> 
tempted  to  show,  but  because  It  was  tssoed 


and  presented  In  accordance  with  the  terms 
of  the  contract  The  Aldrlch  Case,  79  S.  E. 
816,  recently  filed,  and  the  cases  therein  cited,  < 
show  clearly  that  plalntifl  could  have  ae> 
quired  no  rii^t  by  virtue  of  anything  that 
either  of  defendant's  agoits  told  him.  No 
statemCTt  which  th^,  or  ^ther  of  them, 
made  to  him  gave  his  contract  any  more 
validity  or  vitality  than  it  already  had. 

[I]  Therefore,  while  Hie  conrt  erred  In 
ehai^ng  the  Jnry  that  defendants  agents 
could  waive  the  stipulation  of  the  contract, 
and  in  leavti^  it  to  the  jury  to  say  whether 
tAcy  had  done  so,  Ihe  error  was  favorable  to 
defendant;  because  It  afforded  defendant  an 
oi^rtonlty  of  escape  from  liability  on  the 
finding  against  the  alleged  waiver,  when  the 
plaintiff  was  entitled  to  have  the  Jury  in- 
structed that  Uie  ticket  was  good  and  that  it 
should  liave  been  honored,  ^ler^re  th» 
error  was  not  preJudidaL 

[3]  TbA  only  oth^  question  made  by  the 
ezceptiona  is  whether  the  court  erred  in  re- 
fusing to  charge  defendant's  second  request, 
to  wit:  "If  the  Jury  ahaU  find  that  defend- 
ant's agent  on  train  threatened  to  eject  plain- 
tiff by  mistake,  under  a  supposed  right,  thai 
they  cannot  give  punitive  damages;  unless 
act  was  ioae  with  actual  vnong  Intention 
and  with  such  redUessness  as  to  show  malice 
or  a  consdona  disregard  of  plaintUTa  right, 
they  cannot  find  any  punitive  damages."  The 
request  was  not  in  accord  with  the  principle 
laid  down  in  Tolleson  v.  Railroad  Co.,  88  S. 
a  7,  70  8.  B.  811,  where  it  waa  held  that, 
even  thoug^l  a  tort-feasor  might  not  be  con- 
sdous  of  his  invasion  of  the  rights  of  an- 
other, yet,  if  the  tort  was  committed  in  snch 
a  manner  or  under  such  circumstances  that 
the  Jury  find  that  a  person  of  ordinary  rea- 
son and  prudaice  would  have  been  consdous 
of  It  as  such,  it  warranted  tiie  infliction  ot 
punitive  damages. 

AflSnned. 

GART,  a  J.,  and  WATTS  and  FBASBB, 
JJ.,  concur. 


HOOVER  V.  THAMES  et  aL 

(Soprame  Court  of  South  Carolina.    Oct  14, 
1913.) 

GHATrSL    MOBTQAOBS    ^  172*)— AOTION  FOB 
FO8SESBIOH  or  PaOPBBTT— DlRKSEft-COUN-* 

TEBCLAIUS. 

In  a  chattel  mortgagee's  action  to  recover 
posseasion  of  property  which  he  sold  the  mort- 
gagors, for  the  purpose  of  foreclosing,  the  mort- 
gagors could  set  up  a  couDterclaim  for  damages 
from  false  representations  by  the  mortgagee 
coQceming  the  property,  and  for  breach  of  war- 
ranty. 

lEd.  Note.— For  other  eases,  see  Chattel 
Mortgages,  Cent  Dig.  H  806-40^  810-816; 
Dec  Dig.  S  172.«] 

Appeal  from  Common  Fleas  Clxcnlt  Oonrt 
of  Hampton  County;  Rice,  Judga, 
"To  be  offldally  reported." 


«Vnr  otlw  «■■•■  SM  suae  topu  sad  Mottm  MIWBBB  la  Deo.  Dli.  *  An.  Dig.  Kar^NOb  Bsrtis  A  Bw^ 
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Action  by  7.  S.  Hoorar  acabut  JamM  1*. 
Thames  and  others.  From  an  order  alio  wing 
an  amendment  to  Uie  answer,  plaintiff  ap* 
peals.  Affirmed. 

W.  S.- Tllllnghast,  of  Beaufort,  for  appel- 
lant. W.  B.  De  Loach,  of  Camden,  and  J. 
W.  Mannel,  of  Hampton,  for  respondents. 

HTDRICE,  J.  Plaintiff  Bold  defendants  a 
planing  mill,  and  took  their  notes,  secured  by 
a  mortgage  of  the  mill.  In  part  payment  of 
the  purchase  money.  Defendants  having 
failed  to  pay  the  notes  at  maturity,  and  hav- 
ing refused  to  deliver  the  mortgaged  proper^ 
ty  to  plaintiff  on  demand,  this  action  was 
brought  to  recover  possession  thereof  tor  the 
purpose  of  foreclosing  the  mortgage. 

The  defendants'  flrst  answer  was  a  general 
denial.  Subsequently  they  moved  for  leave 
to  amend  their  answer  by  setting  up  a  coun- 
terclaim for  damges  resulting  to  them  on  ac- 
count of  alleged  &l8e  and  fraudulent  misrep- 
resentatlons  of  the  plaintiff  In  the  sale  of 
the  mill  as  to  Its  condition  and  its  fitness 
for  tbe  purposes  for  which  they  bought  it, 
and  for  breach  of  warranty.  From  the  order 
allowing  the  amendment,  the  plaintiff  ai>- 
pealed. 

The  case  is  controlled  by  the  decision  in 
Woodruff  Machinery  ft  Ufg.  Co.  t.  Tlmms, 
03  S.  C.  99,  76  &  E.  U4. 

Affirmed. 

QABZ,  G.  and  WATI8  and  FBASBB, 
JJ.,  concor. 


UNION  BUILDING  ft  LOAM  ASS*N  t. 
McNALLT. 

(Suptema  Coiut  of  South  Carolina.   Oet  28» 

1913.) 

BtriLDino  Msn  Loaiv  AsaociATioira  (i  32*^ 
Actions — CoKPUTATion  or  Auouirr  Dtnc. 
In  an  acdon  hj  a  building  and  loan  aaso- 
datlon  on  bonds  secured  by  a  mortgage,  a  bond 
cannot,  in  computing  the  amount  due,  ba  split 
into  two  loans,  but  must  be  treated  as  one  loan, 
and  die  amount  due  be  computed  by  calculating 
the  Interest  on  the  same,  with  credits  for  aU 
payments  according  to  the  laws  of  the  state  and 
the  constitution  and  bj-laws  of  the  auoda- 
tion. 

[Ed.  Note.— For  other  cases,  see  Building  and 
.Jjoan  Associations,  Cent.  Dig.  II  48-00,  67; 
Dec.  Dig.  i  82.»r 

Appeal  from  Common  Pleas  Clrcnit  Court 
of  Union  County;  B.  W.  Memmlnger,  Judg& 

Action  by  tbe  Union  Building  ft  Loan  As- 
sodatiou  against  R.  Lindsay  McNally.  From 
an  order  sustaining  defendant's  exceptions  to 
tbe  master's  report^  plaintiff  aM>eals.  Ai^- 
peal  dlBmissed,  and  cause  remanded. 

The  following  are  tbe  exceptions: 
"Plaintiff  appellant,  for  the  porpose  of  ap> 
peal  to  tbe  Sa^eme  Court  tbexefiKun,  exoepta 
to  the  Intermediate  order  or  decroe  ct  bis 


tKWor  Jadge  ICemrnlnge*,  herein,  dated  Feb- 
nary  24,  1918,  vooa  Uie  follow^  groimds: 

"Because  bis  bonor  erred  fliereln: 

"(1)  m  boldlns  and  deciding  that  tbe  mas- 
ter conld  not  split  the  loan  eridenoed  1^  tlie 
six  bnndred  ($600)  dollars  iMHid  Into  two 
loans,  as  he  did,  to  wit,  a  loan  of  $400  as  of 
date  tfay,  1901,  and  a  loan  of  9200  of  date  of 
the  $600  bond,  and  sustaining  defendant's 
second  and  fourth  exceptions  to  the  report  of 
tbe  special  master,  and  reversing  the  master 
in  that  particular. 

"(2)  In  holding  and  deciding  that  the  maa- 
ter.  In  ascertaining  the  amounts  due  plain- 
tiff on  the  several  bonds,  most  give  the  de- 
fendant credit  for  all  payments  as  made  by 
him ;  '  and  sustaining  defendant's  tenth  ex- 
ception, which  is  as  follows:  'Because  the 
special  master  erred  in  not  allowing  proper 
credits  for  each  and  every  item  appearing  up- 
on defendant's  passbook,  which  was  in  evi- 
dence^ and  uncontradicted  and  onguestioned;' 
whereas,  he  should  have  held,  as  con^nded 
by  plaintiff,  that  defendant  should  not  have 
credit  in  ascertaining  the  amounts  due  on 
the  debts  sued  on,  evidenced  by  the  bonds 
set  oat  in  the  case,  for  Interest  and  premium, 
paid  on  the  loan  appearing  on  his  passbook 
as  made  in  May,  1901,  and  which  was  settled 
before  the  $600  loan  was  made,  an  ^tlrely 
different  and  ended  transaction,  the  Interest 
and  premium  on  which  said  loan  of  $400  in 
May,  1901,  was  $2.60  per  month;  and  was 
paid  from  June,  1001,  to  May.  1903  (Inclusive) 
being  for  twenty-four  (24)  months,  amount- 
ing to  $60,  and  was  paid  for  the  use  of 
money,  and  on  a  debt  entirely  distinct  from 
each  and  all  of  tbe  debts  sued  on  in  this  case, 
and  was  a  finished  and  ended  and  settled 
transaction,  in  the  settlement  of  which  trans- 
action defendant,  or  the  one  for  whom  he 
got  the  money,  got  credit,  in  the  way  of  al- 
lowance of  it  as  interest  imid,  on  the  loan. 

"(8)  In  holding  and  deciding  that  In  this 
case  tbe  defendant  should,  at  the  time  of  the 
flrst  loan  of  $200  (on  Septonber  10,  1000.  on 
one  share  of  stock  redeemed)  receive  credit 
($226)  for  two  hundred  and  twenty-five  dol- 
lars, the  amount  of  the  sto(dc  payments  made 
on  the  five  shares  of  stock  owned  by  Mm, 
which  was  assigned  to  tbe  association  as  col- 
lateral at  tbe  date  of  the  bond,  as  tbe  with- 
drawal  value  of  said  five  shares  of  stock,  at 
that  time  1^  tike  rules  and  by-laws  of  the 
assodatiott ;  and  in  not  holding  and  deciding 
that  the  withdrawal  value  of  the  shares  of 
stock,  so  ascertained,  should  be  applied  re- 
spectively as  credits  on  the  loans  and  bonds 
evidencing  said  loans,  for  and  by  whidi  tbe 
respective  shares  of  stock  were  redeemed; 
and  in  not  sustaining  tbe  special  master  In 
so  holding  and  reporting;  and  in  sustaining 
defoidan^s  third  exception  to  tbe  r^rt  of 
tlie  special  master.  TbS»  tlilrd  exception  of 
defendant's  to  tbe  special  master's  report 
also  raised  ttie  point  ttiat  tiie  wltiidrawal 
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▼aloe  of  the  stock  at  tbe  time  of  Ita  applica- 
tion on  Uie  loan  Bbonia  be  Increased  hj  al- 
lowing Interest  on  the  amonnt  of  the  stock 
payments  at  the  rate  of  6  per  centn  bnt  this 
claim  and  feature  in  all  the  exceptions  was 
withdrawn  at  the  trial ;  and  it  Is  therefore 
considaed  that  his  honor  In  snst^nlng  this 
exception  did  not  mean  to  decide  that  sach 
Interest  must  thus  be  added  in  flzing  tbe 
withdrawal  valae  of  the  stodc  And  there 
vtiB  not  a  scintilla  of  evidence  to  support 
this  part  of  tbe  exceptbm.  The  error  being 
that  his  honor  erroneonalr  qnplled  the  prln- 
dples  and  rules  settled  juid  laid  down  in 
Bird  ft  Go.  T.  Kendall.  e2  8.  a  178,  40  S.  E. 
142,  and  Association  t.  Holland,  66  B.  a 
448,  43  S.  B.  978,  to  this  case,  wliere  the  facts 
and  conditions  were  very  different,  and  re- 
quired a  modification  of  the  general  rules 
laid  down  in  the  latter  case  (supra),  under 
the  license  given  by  the  Supreme  Court  so 
to  do,  in  tbe  A)llowlng  language  in  said  case: 
These  rules  are  not  intended  to  be  exhaus- 
tive' bnt  are  sufficient  for  the  determination 
of  this  case.  In  these  cases,  the  withdrawal 
value  of  the  shares  assigned  was  less  than 
the  loan,  and  the  face  of  the  bonds  evldeno- 
ing  the  debts,  and  the  application  of  the 
same  to  tbe  debt,  still  left  the  borrowing 
stockholder  a  debtor  to  tbe  association,  ac- 
cording to  the  Intention  of  the  parties  and 
the  tenor  of  the  borrower's  written  bond, 
which  he  signed,  sealed,  and  delivered  to  the 
association;  while  In  this  case  tbe  applica- 
tion of  the  general  rule  laid  down  in  that  case 
would  overpay  the  debt,  and  make  the  as- 
sociation a  debtor  to  the  stockholder,  in  op- 
position to  and  in  violatloa  of  the  tenor  of  the 
bond,  which  the  borrowing  stodihotder 
solemnly  executed  and  left  with  the  associa- 
tion, wherein  both  declare  that  tbe  stock- 
holder is  stilt  a  debtor  to  the  association  (the 
one  by  the  execution  and  the  other  by  the  ac- 
ceptance). In  these  cases,  also,  there  was 
only  one  loan,  and  the  borrowing  stockholder 
who  had  assigned  his  stock  to  the  association 
as  collateral  security  did  not,  at  any  time 
afterwards,  claim  and  exercise  afterwards 
the  right  and  privilege  of  borrowing  on  other 
of  said  assigned  shares  by  way  of  redemp- 
tion, and  which  only  a  stockholder  could  do, 
such  privilege  being  allowed  and  concurred 
in  by  tbe  association;  while  In  this  case  tbe 
borrowing  stockholder  afterwards  on  as 
many  as  three  occasions  claimed  and  exer- 
cised such  rigbt  and  privilege  as  a  stockhold- 
er, with  the  assent  and  concurrence  of  the 
araodation,  until  he  bad  In  succession  re- 
deemed eacb  of  bis  said  five  shares  of  stock 
by  borrowing  on  the  same  by  way  of  redemp- 
tion, and  on  two  of  them  exercised  this  priv- 
ilege, with  assent  of  the  association,  twice, 
which  marked  dliference  of  facts  and  rela- 
tions would  seem  to  require  a  modification 
of  the  gmeral  rule  laid  down  in  those  cases, 
and  a  different  application  of  the  retiring 
values  of  the  several  shares  oi  stock  to  the 


several  debts  made  In  the  redemption  of  the 
same,  as  was  done  by  the  special  master. 

"Exception  4:  In  holding  and  dedding 
that  defandant  was  ^titled  to  credit  on  his 
bond  for  $600  at  its  date^  June  17,  1903,  for 
the  sum  of  two  hundred  and  tWrty-fbur  (|234) 
donan,  as  the  amount  paid  on  the  said 
three  shares  then  redeemed,  being  the  with- 
drawal value  of  the  said  sbaree  so  redeemed ; 
and  in  sustaining  defendants  fifth  exception 
to  the  special  nu8ter*B  repwt  Hie  error  be- 
ing that  if  his  honor  was  correct  in  sustain- 
ing defendant's  third  enseptlon  to  the  said 
report,  and  holding  that  defendant  mnst  have 
credit  for  tbe  withdrawal  value  of  tbe  whole 
five  sbaree  of  stock  (|22S)  on  the  bond  tor 
the  first  loan,  for  (f200)  two  hundred  dollars, 
at  its  date  of  the  bond  and  asalgnnient  otf  tbe 
stock  as  collateral,  on  September  10,  1900; 
and,  as  under  the  rule  of  parilal  payments 
he  would  have  to  be  aUowed  credit  for  all 
stock  payments  as  made  from  that  time  to 
tbe  making  of  tbe  next  loan,  then  to  allow 
him  credit  at  the  time  of  the  six  hundred 
dollars  loan  and  bond  would  be  very  certain- 
ly allowiug  him  credit  for  the  same  stock 
payments  (which  fixes  the  withdrawal  value 
of  tbe  shares  in  this  case)  twice.  He  certain- 
ly should  not  have  credit  on  this  bond  for  the 
withdrawal  value  already  credited  to  blm  on 
a  prior  bond  and  loan;  and  it  is  equally  clear 
that  he  should  not  here  have  credit  for  inter- 
mediate stock  pfiyment;  which  bad  in  any 
way  been  credited  to  him  before  the  (9600) 
alx  hundred  dollar  loan  and  bond. 

"Exceptlcm  S.  In  holding  and  deciding  that 
defendant  was  entitled  to  and  must  have 
credit  on  the  ($200)  two  hundred  doUar  b<md 
at  its  date,  August  0,  1904,  for  ninetrtwo 
($92)  dollars,  the  amount  of  stock  payment  to 
that  time  on  and  tbe  withdrawal  value  of  the 
one  share  of  stock  then  redeemed;  and  in 
sustaining  defendant's  sixth  exception  to  the 
said  rsport  of  tbe  special  mastor.  The  error 
being  that  there  would  be  a  giving  him 
credit  twice  for  the  withdrawal  value  of  this 
share  of  stock,  Just  as  pointed  out  under  ex- 
ception 4  abovfc" 

Wallace  A  Barron,  of  Union,  for  appellant 
J.  Asbby  Sawyer,  of  Unini,  for  remondent 

FRASER,  J.  This  is  an  action  by  the 
plaintiff  on  three  bonds  executed  by  the  de- 
fendant to  tbe  plaintiff,  secured  by  a  mort- 
gage. Two  of  tbe  bonds  were  for  $200  eadi, 
and  tbe  third  was  for  $600.  Tbe  case  was 
referred  to  the  master,  who  made  his  report 
There  were  exceptions  to  the  master's  re- 
port After  bearing  argument  the  presiding 
judge  made  tbe  following  orda>:  "This  mat- 
ter comes  before  the  court  upon  excaptlon 
filed  by  tbe  defendant  to  tbe  report  of  the 
special  master  herein.  The  special  master 
was  correct  In  saying  Vat  the  l^al  w^  to 
asctftaln  tbe  amount  due  would  be  to  con- 
sider the  bonds  according  to  th^r  faces  and 
dates,'  but  the  special  master  erred  In  under- 
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taking  to  split  Into  two  loans  the  six  hnndred 
(1600)  dollar  bond.  He  should  have  simply 
taken  the  bonds  aa  they  appeared  on  thdr 
faces  and  dates  and  calculated  the  iDtsrest  on 
same,  giving  credits  for  all  paTments,  as 
made  by  the  defendant,  according  to  the  rules 
as  laid  down  by  our  Supreme  Court  In  sever- 
al recent  cases,  making  the  calcnlatlons  ac- 
cording to  the  rules  of  partial  payments,  and 
giving  credits  on  the  bonds  at  their  reepectlTe 
dates,  for  the  withdrawal  value  of  the  stock 
assigned  and  surrendered,  according  to  the 
constitution  and  by-laws  of  plaintiff  corpora- 
tion. Without  passing  on  any  of  the  excep- 
tions, except  those  presenting  the  above  ques- 
tions, the  exceptions  raising  the  above  ques- 
tions are  sustained;  and  the  case  la  hereby 
referred  to  the  master  for  Union  county  to 
make  a  calcnlation  of  the  amounts  due,  If 
any,  upon  the  several  bonds  sued  on  herein, 
and  In  accordance  with  the  above-stated 
prlndplea.  R.  W.  Memmlnger,  Presiding 
Judge,  rebmary  14, 1918." 

There  are  five  exceptions^  one  of  wblch  was 
abandoned  at  tiie  hearing.  Then  Is  a  total 
mtsapprdienslon  of  Judge  Metnmlngw'B  or> 
der,  and  It  is  unnecessary  to  consider  the  ex- 
ceptlona  Bsparately.  Let  Oie  excQ)tlona  be 
reported.  The  ordetf  In  abort,  holds  that  it 
was  errOT  to  cut  up  the  9600  bond  In  two 
loans,  and  directs  the  master  to  make  a  new 
finding  on  tbe  basla  of  the  bonds  as  aecnted, 
allowing  credits  for  payments  and  cash  snr- 
mider  value  according  to  the  law  of  flils 
atat^  and  tbe  conatltuttmi  ai^  by-laws  of  tbie 
association.  He  decided  nothing  but  ttiat  tbe 
bonds,  as  executed,  should  be  ttie  basis  of 
calculation.   To  tiiis  there  la  no  exception. 

The  appeal  Is  dismissed,  and  the  cause  re- 
manded for  the  purpose  of  canTii^  out  the 
order  of  Judge  Mbmmlnger. 

GARY,  a  J.,  and  HTDRICK  and  WATTS, 
JJ.,  concur. 


HUOOINS  et  aL  t.  PRICB. 

(Supreme  Court  of  Sonth  Carolina.    Oct  29, 

1913.) 

1.  POWEBS  (i  82*)  —  BXKCUnOZT  —  POWXB  OF 
Appointhbnt. 

Where  a  gift  of  property  in  tmst  gave  the 
tienefidary  a  power  of  appointment  by  her 
"last  will  and  testament  in  writing  aathenticat- 
ed  In  due  form  of  law."  such  power  cannot  be 
execnted  except  by  will. 

TEA.  Note.— For  other  cases,  see  Powers,  Cent. 
Dig.  H  104-lOe,  128-132;  Dec.  Dig.  ^  82.* j 

2.  Wizxs  (I  740*>— Fahilt  Settleuxhts— 

DiBTUBBANCS. 

Where  land  was  granted  In  trtiat  for  a 
woman  and  ber  heirs,  the  issoe  of  h»r  body,  with 
power  to  her  of  appointmeDt  by  will,  and  she 
sold  part  of  the  laDd,  giving  Uie  proceeds  to 
one  of  her  sons,  and  diatributed  tbe  rest  of  the 
propertv  by  her  last  will  and  testament  to  tbe 
other  cnildren,  tbe  other  children,  having  ac- 
cepted the  benefits  of  the  will,  could  not  set 
aside  the  sale ;  the  acts  of  the  benefldary  eon- 


tti toting  a  family  ssttksunt  whldi  equity  will 

not  diitnrb. 

[Bd.  Note.— For  other  cases,  see  Wills,  Otttt. 
Qig.  H  1888-1895;  Dec.  Dig.  |  740.*] 

S.  EsTOPPd.  (S  98*) — EqurrABU  Bstoppxl. 

Where  property  was  granted  in  tmst  tor 
a  woman  and  her  beir^  with  a  power  to  ber  of 
appointment  by  will,  the  heirs  of  one  of  ber 
cbudren  cannot  attack  a  conveyance  of  a  part 
of  the  land  where  their  parent  was  given  tbo 
ptoceeds  as  his  share  of  the  property,  tbe  re- 
mainder being  distributed  by  the  benenciary  to 
other  children,  as  such  heirs  coald  only  claim 
through  their  anceator,  and  are  estopped  by  his 
acceptance  of  the  proceeds. 

[Ed.  Note.— For  other  cases,  see  Skttnipd, 
Cent.  Dig.  S  280;  Dee.  Dig.  { 

Appeal  from  Otmunon  Pieaa  Oioiit  Court 
of  Uorr7  County;  Q.  W.  Ragsdatat  Jodse^ 

"To  be  officially  reported." 

Action  by  John  A.  Huggina  and  otbem 
against  Georgia  Page  Ptloa  From  a  Jndc- 
ment  for  defendant,  plalntUEs  igweaL  Af- 
firmed. 

Robt  B.  Scarborough,  of  Conway,  for  ap- 
pellants. H.  H.  Woodward,  of  Conway,  for 
respondent. 

PEIR  CURIAM.  This  action  for  the  recov- 
ery of  possession  of  real  estate,  by  agreement 
of  the  parties,  was  tried  by  the  Judge,  with- 
out a  Jury,  and  resulted  In  a  decree  and 
Judgment  In  favor  of  the  defendanL  - 

The  plaintiffs  sued  In  behalf  of  themselves 
and  others,  too  numerous  to  be  made  parties, 
answering  to  the  d^rlptlon  of  "the  heirs 
of  Susan  E.  Hugglns  who  shall  be  the  chil- 
dren or  Issue  of  her  body."  They  claim  un- 
der a  conveyance  embracing  the  land  In  dis- 
pute, made  June  29,  1859,  by  Absalom  Powell 
to  James  0.  Powell,  "in  tmst  for  and  to 
the  only  use  and  benefit  of  the  said  Susan  E, 
Hugglns,  wife  of  Evan  Hugglns,  aforesaid, 
and  in  trust  for  and  to  the  use  and  benefit 
of  the  heirs  of  the  said  Susan  £1.  Hugglns, 
who  shall  be  the  issue  or  children  of  her 
body,  and  to  such  other  use  or  uses  as  the 
said  Susan  E.  Hugglns,  at  any  time  during 
her  natural  life,  shall  appoint,  devise  of,  dis- 
pose of  by  her  last  will  and  testament  in 
writing  authenticated  In  due  form  of  law, 
and  the  said  Absalom  Powell,  for  himself, 
his  heirs,  executors,  administrators,  and  as- 
signs doth  hereby  covenant  to  and  with  the 
said  James  C.  Powell,  his  heirs,  executors, 
administrators,  and  assigns,  that  he  is  law- 
fully seised  In  fee  of  the  premises  aforesaid, 
and  that  he  has  good  right  and  title  to  sell 
the  same,  and  that  he  will,  his  heirs,  ex- 
ecutors, administrators,  and  assigns  shall 
warrant  and  forever  defend  the  same,  against 
the  lawful  claims  of  all  persons  whatsoever." 

The  defendant  claims  under  a  deed  of  con- 
veyance made  on  October  30,  1902,  by  Susan 
B.  Hugglns  to  O.  S.  Price  and  G.  S.  Price. 

[1]  We  cannot  doubt  that  the  circuit  Judge 
was  in  error  in  holding  that  a  power  was 
glren  to  Susan  B.  Hugglns  to  dlsiwse  of  the 
property  by  deed.   Tlw  poww  of  appolnt- 
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ment,  derlBe,  and  diaporitlon  conferred  on 
Snaan  B.  Hnggliu  was  plalnlj  limited  by  tbe 
words  "by  iiet  last  wlU  and  teatameni  aa- 
Qienticated  in  doe  form  of  law,"  and  abe 
could  make  no  disposition  of  the  land  ex- 
cept by, win.  Hence,  If  notUns  more  ap- 
peared, tbe  plaintiffs  woold  be  ntltled  to 
reooTer;  but  Oie  facta  agreed  <m  make  It 
equally  clear  Oat  the  circuit  Jndge  was  well 
warranted  In  holding  that  tlie  defendant  la 
entitled  to  bOld  tbe  land  In  dlfimte  nnder  a 
dlTlslon  In  tlie  entire  tract,  made  by  Snsan 
B.  Hogglna,  wltti  the  acqolesoence  of  all  her 
children. 

[t,  I]  Some  time  prior  to  1902  Mn.  Hug- 
glna  made  a  will,  devtatng  all  the  lands  em- 
braced In  the  trust  deed ;  Oie  portbm  now  In 
dispute  being  devised  to  Tellle  Hoggins. 
Finding  that  Tellle  Hu^tins,  who  was  liv- 
ing oat  of  the  state,  desired  money  Instead 
of  land,  she  destroyed  this  will,  and  on  Octo- 
ber 20,  1902,  made  another,  by  which  she  di- 
vided her  lands,  except  the  land  in  dispute, 
among  her  sons,  charging  each  of  tbem  with 
certain  sums  to  be  paid  to  her  daughters. 
On  the  next  day  she  conveyed  to  O.  8.  Price 
and  C.  S.  Price  tbe  land  In  dispute,  whi<di 
she  had  previously  devised  to  TelUe  Hog- 
gins, and  sent  to  her  son  Tellle  the  purchase 
money.  "We  infer  from  the  record,  as  noth- 
ing appears  to  tbe  contrary,  that  all  the 
sons  and  daughters,  on  the  death  of  tbeli 
mother,  accepted  the  provisions  made  for 
them  In  her  will,  which  was  manifestly  in- 
tended by  her  to  be  setting  off  to  them  of  a 
Just  share  of  tbe  property  embraced  in  the 
trust  deed.  A  part  of  this  plan  of  dlvi^on 
and  family  settlement  was  given  Tellle  Hug- 
gins  the  benefit  of  the  land  intended  for 
him  by  selling  It  and  sending  him  the  pro- 
ceeds, according  to  his  request.  We  think 
equity  forbids  that  those  who  took,  and  now 
hold,  the  benefits  of  the  plan  adopted,  and 
provision  made,  by  the  mother  as  a  family 
settlement — a  Just  distribution  of  the  prop- 
erty among  her  children — should  now  repudi- 
ate it  They  cannot  take  the  shares  allotted 
to  tbem  by  th^  mother,  and  claim  also  that 
which  was  allotted  to  their  brother  TelUe 
Hugglns.  On  the  other  hand,  the  children 
of  Tellle  Muggins  have  no  right,  became 
tbey  can  claim  only  through  him,  and  he 
elected  to  have  the  land  sold,  and  the  money 
paid  to  him.  We  think  the  case  comes  fully 
up  to  the  rale  laid  down  in  Smith  v.  Tan- 
ner, 82  S.  a  259,  10  S.  B.  1008,  where  the 
court  says:  "Ck)urts  of  equity  have  uni- 
formly upheld  and  sustained  family  arrange- 
ments in  reference  to  proper^,  where  no 
fraud,  imposition,  or  overreaching  af^tears, 
with  a  'strong  hand.*  As  is  said  In  the  text- 
writers:  *In  family  arrangements,  an  eqalty 
is  administered  In  equity  which  is  not  applied 
to  agreraaents  gaaenUy.*  Story's  Bq.  Jar. 
132;  Pom.  Bq.  Jur.  861;  Trigg  r.  Bead  [0 
Humph.  (Tenn.)  629],  42  Am.  Dec  401;  Bos- 


sard  T.  WhitSk  9  Bleh.  Bq.  488;  Stodclcy  v. 
Stockley,  1  Tea.  ft  R  80.  And  such  arrange- 
ments wUl  be  held  binding  whoi,  in  caaes 
between  strangers,  the  like  agreements 
would  not  be  enforced.  It  is  needless  to 
go  into  the  reasim  <tf  this  doctxlne.  It  la 
saflkdent  to  say  that  it  Is  weU  established, 
and  has  often  been  qq^led.  both  In  Bn^and 
and  Amttiea.*' 

On  the  gnnmd  that  it  woold  be  inequitable 
to  aUov  tbe  plalntlflii  to  disturb  a  fiunlly 
settlonent,  the  benefits  of  whldi  they  have 
enjoyed,  the  Judgment  of  the  circuit  court  is 
affirmed. 

AfBrmed. 


OBBSHAM  T.  ATLANTIO  CX>A8T  IiUMBBB 
GOBPOBATION. 

(Snprsme  Ooort  of  South  GaroQna.   Oct  24, 
1918.) 

1.  hoQB  AND  Loooma  (I  8*>— TocBn  Duds 
—Time  fob  Reuoval 

Where  a  timber  deed  did  not  fix  zia  time 
for  removal,  the  timber  most  be  removed  with- 
in a  reasonable  time.  • 

[Bd.  Note.— For  other  eases,  see  Logs  and 
Logsing,  Cent.  Dig.  ff  6-12 ;  Dec  DlTi  8.*1 

2.  iRJVNcnoR  a  8S*>— IssuAMCK  oT  Ivmo- 
TZONfr— Bight  to  Injuhctiovs. 

In  an  action  involving  tbe  right  to  timber 
on  land,  where  plaintiff  claimed  that  it  bad  not 
been  removed  within  a  reasonable  time,  so  that 
d^endant  had  lost  its  rights  thereto,  and  de- 
fendant maintained  that  it  had  began  to  re- 
move the  timber  within  a  reasonable  time,  a 
temporary  injunction  may  be  granted  at  the  re- 
quest of  pla£nti&  to  preserve  the  property  in 
Btatn  qno  until  the  determination  of  tbelr  re- 
spective rights ;  It  appearing  that  plaintiff  did 
not  desire  the  timber  cut  and  removed. 

[Ed.  Note.— For  othnr  cases,  see  Injunction, 
Cent  Dig.  H  86-00;  Dee.  Dig.  i  SB.*} 

8.  Loos  AJTD  LOOOINQ  ^  8*) — SALES— EtXCBF- 
TIOR— BfFXCT. 

When  timber  itself  Is  excepted  In  a  con- 
veyance of  land,  it  remains  the  property  of  the 
grantor,  with  right  In  so  mach  of  the  soil  as  is 
necessary  to  austain  it,  and  consequently  an 
exception,  by  a  grantor  of  land,  of  tbe  timber 
tbereoo  which  had  been  convered  by  her  prede- 
cessor does  not  inure  to  the  benefit  of  the  gran- 
tee In  the  timber  deed  but  to  the  grantor,  who 
may  acqulTe  rights  in  the  timber  by  tbe  failure 
of  the  grantee  to  remove  it  within  a  reasonable 
time. 

[Ed.  Note.— For  other  casesk  sea  Lc«s  and 
Loggfaig,  Cent.  Dig.  H  6-12;  Dec.  Dig.  i  8.*] 

Appeal  from  Common  Pleas  Oircnit  Court 
of  Marion  County;  T.  H.  Spain,  Judgfe 

Action  by  Annie  Law  Oreaham  against  the 
Atlantic  Coast  Lumber  Oo^ratlon.  From 
an  order  dissolving  a  temporary  Injunction, 
Idalntifl  appeala   Bernrsed  and  remanded. 

The  pleadings  and  exceptions  are  as  fol- 
lows: 

0(HDplalnt. 

"The  complaint  of  the  above-named  plain- 
tiff respectfully  shows  to  the  court: 

"First  That  the  plaintiff  Is  a  resident  of 
Ihe  coan^  of  Marion,  said  stata 


•For  otbOT  eases  ms  nm«  topic  sad  seetion  HUKBBR  la  Dso.  DIs.  *  Am.  Dig.  Key-No.  Serlei  ft  Rep'r  Indtzai 

Digitized  by  Google 


800 


TO  B0UTHBA8TBBN  BBFOBTBR 


03.a 


"Second.  That  the  defendant,  Atlantic 
Coast  Lnmber  Corporation,  is  a  corporation 
duly  chartered  and  organized  nnder  the  laws 
of  the  state  of  Sonth  Carolina,  with  Its  prin- 
cipal place  of  business  In  the  dty  of  George- 
town, In  the  county  of  Georgetown,  said 
state. 

"Third.  That  heretofore,  to  wit,  on  the 
16th  day  of  December,  A.  D.  1898,  plalntUTs 
predecessor  In  Interest,  G.  C.  Law,  executed 
and  delivered  to  one  R.  L.  Montagae  a  cer- 
tain instrument  of  writing,  styled  and  known 
as  a  'deed  and  contract,*  and  commonly  call- 
ed a  'timber  deed.*  bearing  date  on  said 
date,  whereby  the  said  G.  G.  Law  purported 
to  sell  and  convey  unto  the  said  R.  I<.  Mon- 
tagae all  the  timber  of  every  kind  and  de- 
scription to  12  Inches  stnmp  diameter  and 
npwards,  12  inches  from  the  ground  at  the 
time  of  cutting,  then  standing  and  being  on 
that  certain  tract,  piece,  or  pan;el  of  land 
known  as  the  Manning  tract,  Sndtib  and 
Herring  tract,  Matheson  tract,  and  the  God- 
bold  tract  The  said  lands  are  bounded  and 
described  as  follows,  to  wit:  Manning  tract: 
North  by  T.  G.  Davis'  lands,  east  by  es- 
tate D.  Leggette,  south  by  C.  O.  Jaw,  west 
by  estate  of  Iseman.  Smith  and  Herring 
tract:  North  by  G.  G.  Law,  east  by  the  lands 
of  D.  G.  Law,  south  by  J.  D.  Willlama,  west 
by  0.  G.  Law.  Matheson  tract:  North  by 
O.  C.  Law,  J.  D.  Williams,  and  estate  of  D. 
Leggette,  east  by  ntate  of  D.  Leggette,  B. 
W.  Altman,  and  S.  P.  Shaw,  aoalli  by  estate 
of  D.  LeggOta,  D.  J.  Atidnson,  and  8.  W. 
Altman,  west  ^  a  a  Law  and  L  D.  Mm- 
llama.  Oodbold  tract:  North  hy  ICbt^  A^ 
Unaon  and  J.  W.  HoUiday,  east  by  Bbby 
Atkbuon  and  Ja>.  Jod«^  sonth  J.  ]X  Do- 
zler,  west  Oreat  Pee  Dee  rirer.  Oontaln- 
tng  8410  acres,  more  or  less,  sitoated  In  the 
township  of  Brittons  Neck,  coun^  of  Ma- 
rion, and  state  of  Sonth  OuoUna.  together 
with  certain  timber  ri^ts,  rights  of  way, 
privileges,  and  easements  therein  more  spe- 
ctfically  set  forth,  all  of  whl<di  will  more 
folly  appear  by  reference  to  said  deed,  a 
copy  of  which  is  hereto  attached  and  made  a 
part  of  this  complaint  and  to  which  all  nec- 
essary reference  Is  craved. 

"Fourth.  That  the  plalncur  Is  now,  and 
has  been  for  a  number  of  years,  seised  in 
fee  and  possessed  of  said  described  lands. 

"nftb.  On  information  and  belief  that, 
by  sundry  mesne  conveyances,  all  the  right, 
title,  and  Interest  of  said  grantee,  R.  L.  Mon- 
tague, in  and  to  the  said  timber,  timber 
rights,  rights  of  way,  privUe^es,  and  ease- 
ments mentioned  and  described  in  the  said 
deed  were  acquired  and  are  now  held  by  de- 
fendant. Atlantic  Coast  Lnmbw  Corporation, 
which,  as  this  plaintiff  is  informed  and  be- 
lieves, claims  and  asserts  its  rights  to  hold 
the  same  nnder  and  by  virtue  of  a  deed  of 
conveyance  executed  and  ddlvered  to  it 

"Sixth.  That  on  or  about  the  lOth  day  of 
MarcLb,  A.  D.  1912,  the  defendant  het^ 


against  the  will  and  wiOiout  ttte  consent  of 
the  plalntifF,  and  after  notice  and  warnine 
from  her,  forbidding  the  same,  and  in  utter 
disregard  of  the  rights  of  plaintiff,  willfully 
and  wantonly  entered  upon  the  aforesaid 
lands  of  the  plaintiff  with  a  force  of  men 
and  teams  and  prepared  and  intended  to  op- 
erate and  lay  out  roads  and  tramroads  upon 
and  over  the  said  lands  and  began  to  cot, 
fell,  and  remove  the  said  timber,  both  stand- 
ing and  fallen,  therefrom;  and  that,  as 
plaintiff  is  Informed  and  believes,  the  said 
defendant  is  still  continuing  and  threatens 
and  intends  to  continue  its  said  logging  op- 
erations upon  the  said  lands  of  the  plaintiff. 
That  the  said  defendant,  oYet  the  protest  of 
this  plaintiff,  and  in  utter  disregard  of 
plalntUTs  rights,  as  hereinbefore  alleged,  has 
already  willfully  and  wantonly  cut  and  re- 
moved, or  Is  about  to  remove,  large  quanti- 
ties of  timber  from  said  lands  to  idaintUTs 
damage  $2,000. 

"Sevendi.  Tha^  by  a  proper  constnirtkm 
of  said  deed  and  contract,  It  must  be  held 
to  have  imposed  upon  the  mid  grantee,  hla 
hdrs  or  assigns,  the  duty  and  obltsfttlon  to 
begin  the  cutting  and  removal  of  the  timber 
therein  described  within  a  reasonable  time 
after  the  date  thereof  and  continue  the  same 
without  cessation  unUI  the  said  tlmba 
should  have  been  cot  and  ronoved.  That,  al- 
though a  period  of  more  tiian  18  years  has 
elapsed  and  expired,  ndther  the  said  grantee 
nor  his  heirs  and  assigns  nor  the  defendant 
herein  commenced  the  catting  and  r«Dovlng 
of  the  said  timber  untU  the  date  above  men- 
tioned. And  the  plaintiff  alleges  that  a  rea- 
sonable time  for  said  cutting  and  removing 
has  long  since  expired  and  had  expired  long 
before  the  entry  of  defendants  aforesaid; 
and  the  plaintiff  allies  that  nether  the 
said  defendant,  Atlantic  Coast  Lumber  Cor- 
poration, nor  Its  predecessors  or  grantors, 
nor  any  one  for  It  or  them,  have  paid  or 
tendered  to  plaintiff  any  invest  on  Uie  said 
original  purchase  price. 

"Eighth.  That  the  value  of  the  said  Um- 
ber constitutes  by  far  Oxe  lai^er  part  of  the 
value  of  the  plaintiff's  said  land,  and  the 
cutting  and  the  removal  thereof  would  in- 
volve Irreparable  injury  upon  the  plaintiff 
by  wasting  and  devastating  the  freehold. 
That  the  operations  of  the  said  defendant 
thereon,  If  continued,  wonld  constitute  a 
series  of  successive  and  r^eated  oitries  up- 
on the  land  of  the  plaintiff  and  would  en- 
tail upon  the  plaintiff  loss  and  damage  tor 
whl(di  she  could  not  obtain  adequate  redress 
at  law,  and  same  would  Involve  a  multi- 
plicity of  vexations,  harasring  and  expensive 
suits,  and  the  plaintiff  can  therefore  obtain 
adequate  remedy  tot  tiie  same  <nil7  In  a 
court  of  equity. 

"Ninth.  That  Inter  alia  the  said  contract 
reads  as  follows:  'It  is  agreed  that  the  time 
limit  of  this  conveyance  above  set  forth  shall 
be  10  yean  from  tiie  time  the  aecimd  party 


Digitized  by  Google 


8.  a)      .      GRESHAM  T.  ATLANTIC  COAST  LUMBER  OOBFOBATION 


801 


begins  enttlng  and  removing  tlie  said  timber 
from  tbe  lands  above  described,  bat  tbe 
first  party  agrees  that  the  said  time  limit 
may  be  extended  from  year  to  year  there- 
after npon  the  payment  by  the  said  second 
party,  his  heirs,  .execators,  administrators, 
or  assigns,  of  interest  on  the  original  pur- 
chase price  at  the  rate  of  6  per  cent  per 
annum'— and  this  plaintiff  alleges  that,  by 
a  proper  constmctlon  of  said  deed  and  con- 
tract, It  mast  be  held  to  have  imposed  np- 
on the  said  grantee,  his  heirs  and  assigns, 
the  duty  and  obligation  to  begin  the  catting 
and  removal  of  tbe  timber  therein  described 
within  a  reasonable  time  after  the  date 
tliereot;  and  tbe  plaintiff  alleges  that  snch 
reasonable  time  had  long  since  expired  prior 
to  any  oitry  by  defendants,  or  1^  the  said 
grantee,  his  heirs  or  assigns,  including  the 
defendant  herein,  and  that  the  said  pantee^ 
his  heirs  and  aartgnw,  inclndlng  the  defend- 
ant boeln,  have  forfeited  and  lost  aU  rlffht, 
title,  and  int^est  in  and  to  the  said  ttmbw. 
all  the  Orober  rights,  rl^ts  of  ways,  priT^ 
lieges,  and  easements,  and  tSis  same  bBT^ 
by  operation  of  law,  reverted  and  revested 
in  plaintiff,  and  ttiat  the  entry  apon  the 
said  lands  by  the  said  defendant  shonld  be 
permitted  to  contlnne  their  logging  opera- 
tions thereon,  the  same  wonld  amoant  to  .a 
series  of  repeated  vexatious  and  harassing 
trespasses. 

"Wherefore  plaintiff  demands  judgment: 

"First  That  the  said  deed  be  adjudged  to 
have  required  the  grantee  and  his  heirs  and 
assigns,  including  the  defendant,  to  com- 
mence the  cutting  and  removal  of  the  said 
timber  within  a  reasonable  time,  and  that 
said  time  may  be  decreed  to  have  elapsed 
and  expired  prior  to  entry,  and  that  it  may 
be  adjudged  that  tbe  defendant  has  forfeited 
and  lost  all  rights  under  the  said  deed  by 
reason  of  tbe  expiration  of  such  reasonable 
time,  and  that  the  said  defendant  shall  de- 
liver up  the  same  to  be  canceled. 

"Second.  That  the  defendant,  its  officers, 
agents,  servants,  and  employes,  and  all  per- 
sons claiming  or  acting  for,  through,  or  un- 
der It  may  be  perpetually  enjoined  and  re- 
strained from  entering  npon  ttie  said  lands 
of  the  plaintiff  for  the  purpose  of  and  from 
catting  or  removing  any  of  the  timber,  either 
standing  or  falten,  and  from  cutting  or  op- 
ening or  laying  oat  roadways  or  cartways 
thereon,  or  causing  or  suffering  to  be  done 
or  committed  any  other  act  or  things  looking 
to  tbe  exerdse  of  any  rights  claimed  under 
tbe  said  deed  and  contract 

"Third,  niat  in  the  meantime^  and  pend- 
ing the  final  determination  of  this  action, 
the  said  defendant  Its  officers,  agents^  serv- 
ants, and  employes,  and  all  other  persons 
acting  or  claiming  by  or  under  it  may  be 
enjoined  and  restrained  from  doing  or  com- 
mitting, OF  causing  or  suffering  to  be  done  or 
committed,  any  of  tbe  acts  or  things  afore- 
said. 
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"Fourth.  That  plaintiff  herein  liave  Judg- 
ment against  said  defendant  for  the  sum  of 
$3,000  damages,  and  that  said  defendant 
be  required  to  account  for  all  timber  cut 
by  it 

"Fifth.  For  the  costs  and  disbursements 
of  this  action  and  tor  such  othw  aod  farther 
relief  as  to  this  honorable  coort  may  seem 
Just  and  equitable." 

Answer. 

"The  defendant  Atlantic  Coast  Lumber 
Corporation,  not  waiving,  but  spedfically  re- 
serving, its  right  to  move  to  strike  from 
the  complaint  herein  certain  Irrelevant  and 
redundant  matter  and  to  move  to  have  such 
complaint  made  more  definite  and  certain, 
and  to  answer  over  in  case  sach  motions  shall 
be  granted,  answering  the  complaint: 

"(1)  Admits  the  truth  of  the  allegations 
contained  in  paragraphs  first  second,  third, 
and  fifth  thereot 

"(2)  Denies  tbe  truth  of  the  allegation 
contained  In  paragraph  fourth  thereof,  bnt 
on  the  contrary,  alleges,  on  information  and 
beUef,  that  plaintiff  has  neither  title  nor 
possession  nor  any  right  or  Interest  in  tbat 
portion  of  the  lands  described  as  the  Smith 
and  Herring  tract  tbe  Oodbold  tract,  or  any 
portion  of  the  Manning  tract  exo^  the  86JS 
acres  thereof,  shown  by  a  survey  heretofore 
made  by  J.  M.  Johnson  and  by  conveyance 
thereof  to  her  by  MrsL  Annie  liatr  Early. 

"(3)  Admits  that  on  or  about  the  16th  day 
of  March,  1812,  tbls  defendant  entered  twon 
a  portion  of  the  lands  described  in  paragraph 
sixth  of  s^  complaint  whldi  are  owned  by 
plaintiff,  ^tb  men  and  trams,  and  prepared 
to  lay  oat  xoads  and  tromroads  and  began 
to  cut  and  remove  the  timber  heretofore  ac- 
quired by  it  therefrom,  and  that  it  Intends, 
unless  restrained  by  this  honorable  court  to 
continue  logging  operations  upon  said  lands 
until  the  timber  so  acquired  by  it  shall  have 
been  removed,  but  denies  each  and  every 
ether  allegation  in  said  paragraph  sixth. 

"(4)  Admits  tbat  nellber  it  nor  Its  ivede- 
cessors,  nor  any  one  for  it  or  them,  has  paid 
or  tendered  the  plaintiff  any  interest  on  the 
original  purchase  price,  but  denies  eadi  and 
every  olber  allegation  contained  in  para- 
graph seventh  of  said  complaint^  and,  on  the 
contrary,  alleges  that  witb  tbe  foU  knowl- 
edge of  plaintiff  it  entered  upon  the  lands 
In  question  during  tb»  early  part  of  the 
year  1008  and  In  Ibe  exercise  of  Its  rights, 
under  tSM  contract  set  out  In  tbe  complaint 
commenced  to  cat  and  remove  the  timber 
therefrom  in  the  usual  and  ordinary  course 
of  Its  business,  and  continned  catting  and  re- 
moving such  timber  daring  the  entire  year 
1808,  and  for  more  than  half  of  the  year  1810, 
without  objection  or  Interference  by  plain- 
tiff, and  that  In  the  absence  of  any  nofloe  to 
tlie  contrary  or  any  intimation  from  plain- 
tiff.  It  assumed  that  the  time  contemplated 
by  the  parties  to  tbe  original  contract  in 
which  it  was  to  commence  cutting  was  fixed 
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as  In  the  month  of  January,  1900,  and  that 
It  would  be  required  to  pay  Interest  on  the 
original  purchase  price  If  It  had  not  com- 
pleted Its  operations  within  ten  years  after 
that  date. 

"(5)  UenicB  the  allegation  .contained  In 
paragraph  eighth  of  said  complaint 

Admits  that  the  contract  In  question 
contiJns  the  language  quoted  in  paragraph 
ninth  of  said  complaint,  but  denies  the  truth 
of  each  and  erery  other  allegation  ther^ 
contained. 

"l!^irther  answering  said  complaint,  this 
defendant  alleges: 

"(7>  That,  at  tbe  time  of  the  purchase  by 
Li.  L.  Montague  from  C  G.  Law  of  the  tim> 
ber  In  question,  the  said  B.  L.  Montague 
was  undertaking  to  acquire  sufficient  stand- 
ing timber  to  mirant  tiie  organization  of  a 
large  lumber  manufacturing  corporation,  the 
location  of  which  had  not  been  determined 
upon,  and  that  the  said  B.  L.  Montague  was 
not  then  the  owner  of  a  sawmill  within  the 
state  of  South  OaroUna  or  elsevrtm^  and 
that  Oils  fact  was  then  either  known  to  or 
oould  have  been  ascatained  1^  the  said  C. 
U.  Law. 

That,  after  the  date  of  the  said  deed 
of  timber  contract,  said  R.  L^  Montague,  with 
others,  succeeded  in  interesting  outside  capi- 
tal and  iir  procuring  the  organization  of  At* 
lantic  Coast  Lumber  Company,  to  which  com- 
pany the  timber  In  question  was  in  due  time 
conveyed,  and  that  ttie  said  Atlantic  Coast 
Lumber  Company,  immediate  upon  Its  or- 
ganization, commenced  negotiations  for  ac- 
quiring a  Bite  for  Its  manufacturing  plant 
and  soon  thereafter  procured  and  constme^ 
ed  large  sawmills  at  Georgetown,  S.  G. 

"(9)  That,  at  the  time  of  the  organization 
of  Atlantic  Coast  Lumber  Company,  it  ac- 
quired timber  holdings  extending  almost  con* 
tinuously  from  the  tracts  of  timber  described 
in  the  complaint  to  and  beyond  George- 
town, S.  C,  whldi  tAct,  as  defendant  Is  In- 
formed and  belierea,  the  said  C  C.  Law 
and  this  plaintifl  eittier  knew  or  had  oppor- 
tunity to  know,  and  that  since  Its  organiza- 
tion the  said  Atlantic  Coast  Lumber  Com- 
pany and  Its  successors  have  been  engaged, 
practljcally  without  interruption,  In  cutting 
and  manufacturing  its  timber  Into  lumber, 
and  that  in  such  operation  they  have  adopted 
the  customary  plan  of  taking  first  that  tim- 
ber located  nearest  their  mills  and  gradually 
advaudng  its  operations  Into  its  more  dis- 
tant timber  holdings  without  discrimination 
and  without  other  consideration  than  the 
economical  and  profitable  conduct  of  Its 
business,  and  that  in  the  exercise  of  the 
discretion  of  its  officers  it  did  not  until  the 
year  1909,  in  the  usual  conduct  of  its  busi- 
ness, reach  the  timber  of  plaintiff. 

"(10)  That  Atlantic  Coast  Lumber  Com- 
pany continued  in  business  from  the  year 
1889  to  the  year  1902,  when  It  was  placed 
in  charge  of  receivers,  and  that  until  the 
sale  of  the  property  of  said  Atlantic  Coast 


Lumber  Company  in  1903,  sudi  receivers 
were  In  charge  of  the  property  acquired  un- 
der the  contract  described  In  the  complaint, 
and  that  at  such  sale  all  of  said  property 
was  acquired  by  the  deftedant;  Atlantic 
Lumber  Corporation. 

"<11)  That,  when  the  contract  in  question 
was  acquired  by  Atlantic  Coast  Lumber  Com- 
pany, its  officers  and  directors,  having  sought 
legal  counsel,,  were  advised  by  attorneys  of 
the  highest  legal  standing  that  under  the 
established  law  in  force  and  eftect  in  Soatfa 
Carolina  at  that  time  such  contract  was  good 
and  effective  to  convey  the  timber  therein 
described  in  fee  simple,  and  Uiat  the  grantee 
therein.  Jus  heirs  and  assigns,  acquired  the 
rl^t  to  cut  the  timber  flierein  conveyed  at 
Budi  time  in  the  future  as  ndi^t  be  most 
cOnvenirait  without  restriction  or  limitation 
of  the  time  allowed  for  ccnnmenclng  to  cat, 
and  that  the  only  limitation  oi  the  time  for 
cutting  contained  therein  was  that,  after 
once  commencing  to  cut,  all  operations  should 
be  completed  witliin  a  definite  period  of  time 
spedfled  In  the  contract,  or  such  extension 
thereto  aa  mlj^t  be  acquired  by  the  paymoit 
€t  installments  of  Interest  provided  for  Itiere- 
In,  and  that,  whok  this  defendant  acquired 
this  proper^  In  question,  it  was  advised  to 
the  same  effect  by  counsel  selected  with  due 
care  and  diligence  and  r^rded  by  it  as 
most  Ughly  qnallfled  for  ascertaining  Qie 
legal  rigbts  of  the  parties  to  such  contract, 
and  that,  acting  upon  sadi  advice,  the  opera- 
tions of  Atlantic  Coast  Lumber  Company  and 
Atlantic  Coast  Lumber  Corporation  have 
been  influenced  by  the  understanding  tliat 
timber  Iwld  under  sudi  cratract  was  beld 
in  fee  slmide  untU  the  recent  opinion  of  Hie 
Supreme  Court  of  this  state  In  the  case  of 
A.  W.  Flayer  t.  Atlantic  Coast  Lumber  Cor- 
poration, 89  S.  G.  828,  71  S.  B.  849. 

"(12)  That  plaintiff  and  the  said  G  C.  Law 
dealt  with  defendant's  predecessor  in  inters 
est  and  with  defendant  with  full  knowledge, 
and  full  oroortnnity  of  knowing  their  plans 
in  regard  to  their  timber,  their  opportunities 
tor  spee^ly  cutting  and  removing  same,  and 
the  views  which  defoidant  held  as  to  its 
rights  under  the  o(mtract  in  question,  and 
that  they  must  have  known  from  the  location 
of  the  timber  sold  that  It  would  be  quite 
a  long  while  before  the  cutting  tbweof 
would  be  commenced. 

**{13)  That  althon^  tUa  defendant  com- 
menced  to  cut  the  timber  acquired  under 
the  contract  described  in  the  complaint  dur- 
ing the  month  of  January,  1909,  and  that 
although  Its  operatlona  were  continued  fbr 
considerably  more  than  a  year,  plaintiff  did 
not  Indicate  to  this  defoidant  in  any  manner 
whatsoever  that  she  took  the  view  that  de- 
fendant had  not  commenced  to  cut  within 
such  time  as  was  contemplated  by  the  par- 
ties to  the  contract  for  commencing  to  cut. 
or  that  she  construed  the  contract  In  ques- 
tion and  the  conduct  of  this  defendant  there- 
under as  having  resulted  in  the  loss  by  this 


Digitized  by  Google 


S.CO 


GKESHAH  ▼.  ATLANTIC  CXIAST  LUMBBB  OORFORATION 


803 


flefendast  of  any  of  the  rights  prevlotisly 
acquired  under  said  contract. 

"(14)  Tbat  since  the  year  1009  this  defend- 
ant has,  at  great  expense  to  the  koowledge 
of  the  plalntifP,  made  arrangements  tor  the 
constructl()Q  of  a  railroad  from  some  point 
In  Georgetown  county,  through  the  counties 
of  Georgetown  and  WUIiamnbarg,  across 
Great  Pee  I>ee  river  and  into  Marlon  county, 
and  tha^  bat  for  Its  ownership  of  this  and 
other  contracts  covering  timber  In  Marion 
county,  such  railroad  would  not  have  been 
constructed  or  this  defendant  would  not  have 
been  instrumental  In  procuring  the  construc- 
tion thereol 

"(15)  That  by  reason  of  plaintUTs  acqui- 
escence in  defendant's  construction  of  the 
contract  in  question  and  its  rights  there- 
under, and  of  the  position  assumed  by  this 
defendant  and  the  large  amount  of  money 
spent  by  It,  relying  upon  such  acquiescence, 
and  by  reason  of  the  failure  of  plaintiff  to 
noti^  this  defendant  that  it  was  required 
within  any  definite  or  limited  time  to  com- 
mence the  cutting  ami  removal  of  die  timber 
In  question,  plaintiff  Is  now  estopped  to  take 
the  position  that  the  cutting  was  not  com- 
menced within  a  reasonable  time." 

Bzcepttons. 

"First  Because  his  honor  erred.  It  Is  re- 
^tectfully  submitted,  in  dissolving  the  tern* 
porary  Injunction  herein  in  that  said  tempo- 
rary injunction  was  and  Is  essential  to  the 
preservation  and  protection  to  the  rights  of 
plaintiff  pending  the  determination  of  the 
case  on  its  merits. 

"Second.  Because  bis  honor  erred,  it  is  re- 
spectfully submitted,  In  dissolving  the  tem- 
porary iodnnctlon  herein,  as  its  dissolution 
□lakes  it  possible  for  the  defmdant  to  cut 
and  remove  the  timber  which  la  the  subject 
of  the  action  pending  a  final  hearing  of  the 
case  on  its  merits  and  thus  deprive  plalntUt 
of  the  benefit  of  a  favorable  determination  of 
the  case. 

"Third.  Because  his  honor  ared,  It  Is  re- 
spectfully submitted,  in  dissolving  Uie  tempo- 
rary injunction  herein  in  that  the  answer  ad- 
mitted that  defendant  intaided  to  continue 
cutting  and  removing  the  timber,  and  the 
said  dissolution  will  deprive  plaintiff  of  the 
subject-matter  of  the  action,  to  wit,  the  tim- 
ber. 

"Fourth.  Because  his  honor  erred,  it  Is  re- 
spectfully submitted,  In  dissolving  the  tem- 
porary Injunction  in  that  the  dissolution  was 
an  abuse  of  discretion  and  deprived  plaintiff 
of  the.  right  to  a  trial  of  the  case  on  its  mer- 
its and  denies  her  the  preservation  and  pro- 
tection of  her  rights  pending  the  trial  of  the 
case  on  its  merits. 

"Fifth.  Because  his  honor  erred,  it  Is  re- 
spectfully submitted,  in  dissolving  the  tem- 
porary Injunction  herein  In  that  it  appears 
from  the  fttce  of  the  complaint  , that  no  entry 
nns  made  upon  the  lands  for  the  purpose  of 
cutting  and  removing  of  the  timber  until 


March,  1912,  more  than  13  years  after  the 
execution  of  the  contract,  which  said  period 
of  13  years  plaintiff  allies  was  more  than 
a  reasonable  time  In  which  to  begin  cutting 
and  removing  the  timber ;  and  plaintiff  was 
and  Is  entitled  to  a  temporary  restraining  or- 
der until  the  court  shall  determine  what  was 
a  reasonable  time  in  whidi  the  defendant 
should  commence  to  cut  and  r^ove  the  tim- 
ber. 

"Sixth.  Because  his  honor  erred.  It  is  re- 
spectfully submitted.  In  dissolving  the  tempo- 
rary Injunction  herein  In  that  It  appears 
from  the  affidavits  of  John  Richardson,  Jr., 
produced  by  defendant,  that  defendant  enter- 
ed upon  the  premises  in  1907  and  laid  ont  a 
right  of  way  for  a  main  line  railroad,  which 
was  not  a  commencement  to  cut  and  remove 
the  timber  within  the  meaning  of  the  con- 
tract 

"Seventh.  Because  his  honor  erred.  It  Is 
respectfully  submitted.  In  dissolving  the  tem- 
porary injunction  herein  in  that  it  appears 
from  the  affidavit  of  John  Richardson,  Jr., 
produced  by  defendant,  that  defendant  did 
not  commence  to  cot  and  remove  the  timber 
until  February,  1909,  more  tium  ten  years 
after  the  execution  of  the  contract,  which 
said  period  was  nnreasonable. 

"Eighth.  Because  his  honor  erred.  It  is  re- 
qiectfally  submitted,  in  dlssolvlx^  the  tem- 
porary Injunction  as  to  the  Manning  tract  in 
that  it  appears  that  idaintlfl  'owns  the  tim- 
ber thereon  on  the  east  side  of  the  public' 
road  by  reason  of  tiie  exception  of  the  timber 
In  her  deed  to  Annie  Law  Early ;  and  that.  In 
any  view  under  the  showing  made  to  his 
honor,  more  than  ten  years  had  elapsed  since 
the  execution  of  the  contract,  which  said 
time  was  more  than  a  sufficient  reasonable 
time  in  which  to  commence  to  cnt  and  re- 
move the  Umber. 

"Ninth.  Because  the  dissolution  of  tiie  tem- 
porary Injunction  permits  the  defendant  to 
utterly  destroy  the  timber  on  the  Matfaesou 
tract  owned  by  plaintiff  and  her  entire  in- 
terest in  the  Manning  tract,  to  wit,  the  tim- 
ber, before  the  court  can  hear  the  case  on 
its  merits,  and  plaintiff  will  be  thereby  ir- 
reparably injured." 

Mnlllns  St  Hughes  and  Henry  Buclc,  all  of 
Marion,  for  appellant  WlUcox  &  Wlllcox, 
of  Florence,  and  M.  O.  Woods,  of  Marlon, 
for  respondent 

DB  TORE,  Circuit  Judg&  This  case  was 
commenced  by  the  service  of  the  summons 
and  complaint  on  the  4th  of  April,  1913,  and, 
as  appears  from  the  complaint,  is  for  the 
purpose  of  determining  who  Is  the  owner  of 
the  Umber  on  the  lands  described  In  the  com- 
plaint and  also  for  the  purpose  of  securing 
an  injunction  restraining  the  defendant  from 
cutting  and  removing  the  timber  from  the 
said  lands  until  the  true  owner  of  said  tim- 
ber can  be  determined  on  the  trial  of  the 
case  upon  its  merits. 


Digitized  by  Google 


804 


TO  BOUreaABTEBN  BBPOBTEB 


<s.a 


TbB  complaint  allies  In  anbstance  that 
tlie  plaintiff  la  the  owner  at  Che  ttmba  and 
does  not  vista  ttie  defraidant  to  cnt  and  re- 
move the  same  from  the  lands. 

Ttae  answw  of  the  defeadant  aUeces  In 
snbstance  that  tt  Is  Oie  owner  of  the  timber 
and  wishes  to  cat  and  remove  the  same  from 
the  lands  and  Intends  to  do  so*  unless  re- 
strained by  ttie  conrt  The  detodant^s 
claim,  as  appeara  from  the  record,  is  based 
on  what  is  known  as  a  "timber  deed"  or 
oontcact,  dated  December  16,  189S,  made  by 
G.  0.  Law,  plaintiff's  predecessor,  in  Interest 
to  B.  H  Houtagne^  and  by  sundry  mesne 
conveyance6,  it  Is  alleged,  defendant  acquire 
ed  all  ttae  lights  of  Montagn&  The  "timber 
deed"  does  not  fix  the  time  as  to  ^en  ttae 
patty  wtao  has  the  rli^t  to  do  so,  under  Uie 
"timber  deed,"  shall  commence  to  cnt  and 
remove  13ie  timber.  Tlie  complaint  aUcees 
the  ^tefoidant  began  to  do  so  on  the  Uth  of 
March,  1912,  over  protest  of  and  notice  from 
the  plalntltt  not  to  cnt  and  remove  the  tlm- 
ber,  as  It  had  not  conunenced  to  do  so  within 
a  reasonable  time  from  the  date  of  ttae  Hon- 
tagoe  "timber  deed,"  which  is  alleged  to  be 
more  than  thirteen  years. 

The  record  shows,  on  an>llcation  of  plain- 
tiff, Jadge  Shipp^  on  the  80th  of  March. 
1912,  granted  a  temporary  Injnnction  re- 
straining defendant  from  cutting  and  remov- 
ing the  timber;  that  on  the  25th  of  Jan- 
uary, 1913,  on  motion  of  the  defendant,  Judge 
Spain  passed  ah  order  dlssoMng  the  tem- 
porary injunction  of  Judge  Shlpp.  The  ap- 
peal ia  from  the  order  of  Judge  Spain,  In  so 
t&T  as  said  order  dissolved  the  Injunction  as 
to  the  timber  on  the  Matheson  tract  of  land, 
and  also  as  to  the  timber  on  the  Manning 
tract,  on  the  east  side  of  the  road;  It  being 
conceded  by  plaintiff  that  the  Injunction  as 
to  the  other  land  and  the  timber  thereon 
ought  to  have  been  dissolved.  The  appeal  is 
based  on  nine  exceptions,  only  two  of  whlnh 
(fifth  and  eight)  will  it  be  necessary  to  con- 
Rider,  as  they  In  substance  cover  all  the  er- 
rors impnted  to  the  circuit  judge. 

[1]  As  to  the  fifth  exception:  Since  the 
cases  of  Flagler  v.  Lnmber  Corporation,  89 
S.  O.  828,  71  S.  B.  849,  and  McCIary  v.  A.  C. 
L.  Corporation,  90  S.  a  163,  72  S.  E.  MQ,  In 
which  this  court  laid  down  the  doctrine  of 
reasonable  time  in  a  "timber  deed"  similar  to 
the  one  Involved  here,  there  cannot  be  any 
doubt  as  to  the  application  of  that  doctrine 
to  the  case  under  consideration. 

[2]  Did  ttae  defendant  commence  to  cnt 
and  remove  the  timber  within  a  reasonable 
time?  The  complaint  alleges  it  did  not  The 
answer  of  tiie  defendant  allies  that  it  did. 
This  issue  will  have  to  be  passed  upon  when 
the  case  is  tried  on  Its  merits.  The  plaintiff 
now  claims  to  be  the  owner  of  the  timber 
in  question  and  does  not  wish  the  defendant 
to  cut  and  remove  It.  The  defendant  claims 
to  be  the  owner  and  wlslies  to  cut  and  re- 
move the  timber. 

Under  Qw  above  statement  of  facta,  as  ap> 


pears  from  the  record,  the  conrt  would  be 
safe  in  laying  down,  once  for  all,  ttie  follow- 
ing as  a  troe  and  sound  propostttonf  to  wit: 
In  a  case  where  Hie  title  to  ilandlne  or 
growing  timber  is  Hie  Issne^  and  ,tlie  allega- 
ttons  of  the  pleadings  and  tlie  proof  80l>- 
mitted  at  the  hearing  are  such  as  necessi- 
tate a  trial  on  tlie  merits,  in  wder  to  de- 
termine the  ownersta^  dther  party  apply- 
ing therefor  would  be  entitled  to  an  injunc- 
tion, restraining  the  other  from  cutting  and 
removing  the  standing  or  growing  timber, 
for  tilie  purpose  ct  preserving  sam^  nnUl 
the  true  ownership  can  be  determined  by 
the  proper  judicial  tribnnaL  Tills  exception 
Is  therefore  sustained. 

[3]  As  to  tlie  d^th  exertion.  The  record 
shows,  and  abont  wldch  there  is  no  dispute* 
at  tbe  time  of  the  conveyance  from  G.  C 
Law  to  Montague,  Itaere  was  a  mortgage  on 
the  undivided  flve-dghths  Intsrest  in  tbe 
Manning  tract  of  land.  This  mortgage  was 
foreclosed  end  tbe  master  (Lucas)  conveyed 
tbe  land  to  Annie  Law  Eariy  M^  2,  190^. 
By  agreement  of  Annie  Law  Early,  vwner  of 
the  flve-elgtattas  interest  in  the  Manning  tract, 
and  the  defendant,  own^  of  the  Montague 
interest  In  the  timber,  the  timber  was  di- 
vided between  them  by  arbitration.  Annie 
Law  Early  got  the  timber  on  the  Manning 
tract  on  the  west  ride  of  the  road,  and  the 
defendant  got  the  timber  on  the  east  side  of 
the  road.  Thereafter  0.  C.  Law  died,  lear- 
ing  a  will,  wherein  he  devised  all  of  his 
property  to  his  widow,  Annie  8.  Law,  now 
Annie  Law  Gresham,  the  plaintiff  herein. 
Thereafter,  on  May  30,  1903,  Annie  S.  Law 
conveyed  all  her  interest  in  the  Manning 
tract  to  Annie  Law  Early.  The  conveyance 
contains  the  following  clause,  to  wit :  "Sav- 
ing and  excepting  from  this  conveyance,  how- 
ever, my  tight,  title,  and  Interest  in  that 
portion  of  said  described  land  containing 
eighty-six  (86.5)  and  five-tenths  acres,  as  rep- 
resented on  a  plat  of  J.  M.  Johnson,  Jr.,  at- 
tached to  deed  to  me  from  Annie  L.  Early 
of  equal  date  herewith,  and  save  and  ex- 
cepting also  such  timber  on  all  of  said  land 
as  has  been  heretofore  conveyed  to  Atlantf'' 
Coast  Lumber  Corporation."  Under  this  con- 
veyance the  timber  did  not  pass  to  Annie 
L.  Early.  It  therefore  belongs  either  to  the 
plaintiff  or  to  the  defendant  The  very  is- 
sue raised  by  the  pleadings  Is :  Who  Is  ttae 
owner  of  the  timber  involved? 

It  was  contended  by  defendant  that  the 
exception  in  the  deed  as  above  set  out  was 
for  the  benefit  of  the  defendant  and  not  the 
plaintiff,  grantor  and  had  the  effect  of  put- 
ting the  title  to  the  timber  in  the  defendant 
This  position  or  contention  cannot  be  sus- 
tained. For,  "when  timber  itself  is  excepted 
in  a  conveyance,  the  timber  remains  the 
pro[>erty  of  the  grantor,  with  right  In  so 
much  of  the  soil  as  is  necessary  to  sustain 
It"  Knottsv.  Hydrick,  12  Rich.  314:  Wait  V. 
Baldwin,  60  Mich.  622,  27  N.  W.  697,  1  Am. 
St  B«p.  661;  Bteedman  t.  We^  2  Strotk 
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Bq.  145^  49  Am.  Dec.  600;  WUsod  v.  Alder- 
man, 80  S.  0.  106,  01  8.  B.  217, 128  Am.  St 
Bop.  860:  Blven  v.  liomber  OcKrpontton,  81 
8.  O.  484,  62  S.  B.  86D. 

Therefore  what  has  been  said  In  reference 
to  the  fifth  ezceptloB  appliee  with  eqnal 
force  to  the  eighth  exception,  which  la  also 
aoatalned. 

For  the  reaacma  herein  ^ted,  It  to  the 
Judgment  of  the  court  that  the  order  of  the 
clrcnlt  Judge  In  so  far  as  It  dissolved  the 
Injunction  as  to  the  timber  on  the  Bfatheson 
tract  of  land,  and  also  as  to  the  timber  on 
the  Manning  tract  on  the  east  side  of  the 
road,  be  and  the  same  Is  hereby  reversed. 
Let  the  pleadings  and  excqtttms  be  printed 
in  the  report  of  the  case. 

GABT,'  a  J.,  and  HTDBICK,  WATTS,  and 
FRASBB.  33.,  concur. 


BOLT  et  Bl.  T.  ZIOLAB  et  at 

(Supreme  Court  of  North  Carolina.   Oct  29, 

1913.) 

1.  WnxB  (I  855")— Will  Goimar— Yaoatiozi 

— Fbaud— BmoT. 

Where  a  judgment  in  a  win  contest  Inval- 
fdatlnn  the  win  was  set  aside  for  fraud,  tiie  ear 
Teat  filed  against  the  will  remained  in  biU  force 
and  effect  until  the  issae  raised  thereby  was  tried 
and  a  valid  jodgment  rendered, 

[Ed.  Note.— For  other  cases,  see  WiUs,  Cent 
Dig.  li  811-819:  Dec.  Dig.  I  SBS.*] 

2.  Wilts  (|  ^*)— Pbobatk  Betobi  Clcrs— 
Bffiot. 

The  probate  of  a  win  before  the  dei^  in 
common  form  is  conclusive  evidence  of  the  valid- 
ity thereof  until  the  will  is  vacated  or  declared 
void  hy  a  competent  tribunal. 

iBd.  Kote.— For  other  cases,  see  WiUs,  Gent 
[.  I  914;  Dec  Dig.  1^5!*] 

Appeal  from  Superior  Court,  Rockingham 
County;  Coohe,  Judge. 

Action  by  Elizabeth  Holt  and  others 
against  S.  B.  Zlglar  and  others.  Judgment 
for  defendants,  and  plaintifrs  appeal  and  de- 
fendant J.  P.  Fairies  also  appeals.  Revers- 
ed on  plaintUFs'  appeaL  Appeal  of  defendant 
dismissed. 

See,  also.  169  N.  C.  272,  74  S.  B.  813. 

PlaintUEs*  AppeaL 

These  are  the  Issues  submitted : 

"(1)  Was  the  Judgment  setting  aaldtf  the 
will  of  Valentine  Allen  obtained  by  colln- 
fiion  and  fraud,  as  aUeged  in  the  complaint? 
Answer:  Yea. 

"(2)  Has  more  than  three  years  elapsed 
since  the  decree  of  the  November  term,  1886, 
Betting  aside  the  wiU,  and  institution  of  this 
salt?  Answer:  Yes. 

"(3)  Has  more  than  10  years  elapsed  since 
the  decree  of  the  November  term,  1886,  set- 
ting aside  the  will,  and  institution  of  thto 
suit?  Answer:  Tes. 

"(4)  Was  Elizabeth  Holt  married  after  she 
became  21  years  of  age?  Answer:  Tern. 


"(6)  la  EUaabeOi  Hollfi  right  to  attack  the 
decree  of  1885,  tor  caneea  let  forth  in  the 
complaint,  barred  by  tiie  three-year  statote 
of  UmitationB?   Answer:  Na 

"(6)  Was  liary  B.  Bonldln  a  bona  flde  pnr- 
cbaaer  for  value  and  wlthont  notice  of  the 
lands  described  In  the  deetf  from  S.  B.  Zlg- 
lar and  wife,  Margaret  Zlglar,  to  Uary  E. 
Bonldln T  Answer:  No.  , 

**Cn  Was  J.  P.  Failles  a  bona  flde  por^ 
duser  fbr-  value  and  without  notice  of  the 
ianda  conveyed  In  the  deed  from  Bfary  B. 
Bonldln  and  husband  to  J.  P.  Fairies?  An- 
swer: Na 

Was  JtAm  Henry  Carter  a  bona  fide 
purchaser  for  value  without  notice,  of  the 
land  described  In  the  two  deeds  from  Bamnet 
Allen  and  wife  to  John  Henry  Garter?  An- 
swer: Tes.  • 

"(9)  Was  John  If.  Galloway,  trustee^  a 
bona  flde  pnnAiaser  for  value  and  without 
notice  of  the  land  described  In  the  deed  of 
trust  from  J.  Ham  GardweU  and  wife,  BUen 
CardwellT  Answer:  No. 

'•(LO)  Was  the  900  acres  of  land  mentton- 
ed  In  Valentine  Allen's  wlU  divided  Into 
three  equal  siures,  and  a  share  each  anotted 
to  Samuel  A.  Allen,  Margaret  ZlgUtr  and 
husband,  and  Enen  Cardwell  and  husband, 
and  did  said  parties  enter  into  possession 
thereof?  Answer:  Tes. 

"(U)  At  the  Hme  of  the  death  of  Valen- 
tine Allen,  what  was  the  number  of  living 
diUdren  of  Ellen  Cardwell?  Answer:  Sev- 
en (7>. 

"(12)  At  the  time  of  the  death  of  Valen- 
tine Allen,  what  was  the  number  of  living 
children  of  Margaret  Zi^ar?  Answer:  Four 

(4). 

"Did  the  children  of  Margaret  Zlglar  ex- 
ecute and  deliver  to  Mary  E.  Booldln  a  quit- 
claim deed  for  all  their  right  title,  and  In- 
terest in  the  real  estate  of  Valentine  Allen? 
Answer:  Tes." 

Upon  the  coming  in  of  these  issues,  his 
honor  rendered  a  decree,  from  which  plaln- 
tlfiTs  appeal. 

Watson,  Buxton  &  Watson,  of  Winston- 
Salem,  and  G.  O.  McMlchael,  of  Wentworth, 
for  appellants.  Humphrey  &  Sharp,  of 
Stoneville,  and  Manly  Hendry  ft  Wombl^ 
of  Winsttm-Salon,  for  appelleea 

BROWN,  J.  This  case  was  before  us  at 
a  tormee  term  (169  N.  a  272,  74  S.  E.  813), 
which  is  referred  to  for  a  general  statement 
of  the  case. 

His  honor.  Judge  Cooke,  in  accordance 
with  that  opinion,  upon  the  admitted  facts 
and  record  evidence  in  the  case.  Instructed 
the  Jury  in  accordance  with  our  views,  and 
a  verdtft  was  rendered  accordingly. 

[1]  The  eftect  of  the  finding  of  the  Jury 
and  the  decree  of  Judge  Cooke  upon  the  first 
issue  is  to  set  aside  the  Judgment  of  die  so- 
puior  court  of  Rockingham  codnty,  Novem- 


*Vor  otlw  CUM  BM  same  tivie  and  Motion  NUHBBR  la  Dm.  Dig.  *  Am.  Dig.  Kay-No.  aerlM  ft  iUp*r  XadoM 
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ber  term,  1885,  In  the  case  of  Samael  A.  Al- 
len T.  Margaret  Ziglar,  and  others  loTalidat 
Ing  tbe  will  of  Valentine  Allen,  and  leaving 
the  caveat  to  said  \ria.  In  fall  force  and  ef- 
fect (Berlsal,  f  3137)  until  the  Issue  tlius 
raised  Is  tried  and  a  bona  flde  and  valid 
Judgment  Is  rendered.  This  we  think  should 
end  this  case,  as  lliere  Is  i«>  nceptlon  arising 
under  that  OxBt  issue. 

In  our  former  opinion  (150  N.  C  279,  74  S. 
B.  816)  we  said:  "Tbe  only  issue' raised  by 
the  pleadings  in  this  case  is  one  of  fraud 
and  colln^n  In  respect  to  the  manner  in 
which  that  will  was  set  at  naught" 

In  our  view  of  the  status  of  this  case,  It 
Is  not  proper  that  we  construe  this  wlU  now. 

All  of  the  issues  submitted,  except  the 
first,  are  set  aside.  So  much  of  the  judg- 
ment of  the  superior  court  atf  declares  that 
"the  decree  entered  in  the  suit  of  Samuel  A. 
Allen,  caveator,  against  EUzabetii  A.  Allen 
and  others,  disposed  of  at  the  November 
term,  1885,  of  the  superior  court  of  Rock- 
ingham county,  was  obtained  and  entered 
through  fraud  and  collusion;  that  the  last 
will  and  testament  of  Valentine  Allen  was 
properly  proven  and  probated,  according  to 
law,  before  the  (derk  of  the  superior  court 
and  probate  Judge  of  the  county  of  Rocking- 
ham on  October  6,  1884,  and  was  and  is  re- 
corded In  Book  E  of  the  Record  of  Wills  of 
sold  county,  at  pages  289  et  seq.,  and  was 
offered  in  e\idence  In  this  cause,**  Is  af- 
flrmed.  This  ends  thin  action,  but  It  leaves 
tbe  caveat  proceedings  of  Samuel  Allen  of 
1885  still  pending  for  trial  In  the  saperlor 
court  of  Rockingham  county. 

[2]  Tbe  probate  of  tbe  will  before  tbe  clerk 
was  in  common  form,  but  it  Is  conclusive 
evidence  of  tbe  validity  of  the  will  until  it 
is  vacated  or  declared  void  by  a  competent 
tribunal  and  may  be  offered  in  evidence. 
Rev.  §  3128. 

As  we  have  held  that  tbe  Judgment  entered 
In  the  caveat  proceedings  Is  fraudulent  and 
void,  it  necessarily  follows  tbat  the  caveat 
proceedings  have  not  terminated.  It  Is  still 
open  to  Samuel  Allen,  the  caveator,  to  have 
tbe  issue  thus  raised  passed  on  by  a  Jury,  and 
all  proper  and  necessary  parties  can  be 
brou^t  In  that  proceeding.  Holt  r.  Zlglar, 
159  N.  C.  279,  74  S.  E.  813. 

This  cause  Is  remanded  to  the  superior 
court  of  Rockingham  county  with  Instruc- 
tions to  enter  a  final  Judgment  In  accordance 
with  this  opinion.  The  entire  cost  of  the  ac- 
tion, as  well  as  costs  of  this  appeal,  will  be 
taxed  against  the  defendants. 

Tbe  Judgment  of  tbe  superior  court,  ex- 
cept as  hereinbefore  stated,  is  reversed. 

Defendant's  Appeal. 

This  Is  the  appeal  of  the  deftodant  J.  P. 
Fairies  in  the  above  cause.  It  is  Improvl- 
dently  takeui  and  must  be  dismissed. 

As  an  assignee  of  Samuel  Allen,  this  de- 


fendant may  be  made  a  party  to  the  caveat 
proceedings  referred  to  in  the  oUier  opinion. 

Let  costs  of  this  ai^eal  be  taxed  against 
defendant  Fairies. 

Appe^  dismissed. 


GARDNER  t.  NORTH  STATE  MUT  LITB 

INS.  CO. 

(Supreme  Court  of  North  Carolina.    Oct  29, 
1913.) 

1.  Insuuhox  (I  182*)— BiNDXRo  Slxf^Et- 

ROT. 

The  binding  slip  issued  on  an  application 
for  insurance  U  a  mere  written  memorandum  of 
the  most  important  terms  of  a  preliminary  con- 
tract of  insurance,  intended  to  give  temporary 
protection  pending  the  investigation  of  the  risk 
by  the  insurer,  or  until  the  issue  of  a  formal  pol- 
icy, and  is  subject  to  all  the  conditions  of  the 
contemplated  [wlicy,  even  though  It  may  never 
issue. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |  210;  Dec.  Dig.  §  132.*] 

2.  InsuBAKCK  ({  132*)— BzKoino  Sup— Br- 

SBCT. 

When  properly  Issued  on  an  application  for 
insurance,  a  bmdiug  slip  protects  the  applicant 
against  the  contingency  ot  sickness  between  its 
date  and  Uie  delivery  of  the  policy,  if  the  appli- 
cation Is  accepted;  but,  If  sot,  the  binding  slip 
ceases  eo  Instant!  to  have  any  effect. 

[Ed.  Note.— For  other  cases,  see  Insarance, 
Cent.  Dig.  {  210;  Dec.  Dig.  1 132.*] 

3.  EviDBKCB  (5  405*)— Parol  Evidkncb— In- 
BUBANCB  Policy— Falsification. 

In  a  suit  on  a  life  policy,  tbe  insurer  may 
show  tbat  tbe  manual  delivery  of  the  policy  waa 
conditional,  or  it  may  prove  fraud  or  other  equi- 
table matter  to  show  that  it  never  took  effect  as 
a  contract;  but,  when  tbe  policy  is  once  deliv- 
ered and  becomes  effective,  statements  tberem 
which,  if  falsified,  will  affect  its  continued  va- 
lidity cannot  be  o(mtradicted  with  a  view  to 
avoid  tbe  insurance. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1818-1824;  DecTDIg.  i  406.*] 

4.  INSUBANCB  (§  209*)— Lzn  POUOT— FALSE 

Repkesbntationb. 

Where  an  applicant  for  insurance  falsely 
represented  tliat  he  bad  not  been  intimately  as- 
sociated with  any  one  suffering  from  any  trans- 
missible disease  within  the  past  year,  such  rep- 
resentation being  material  vitiated  the  so-called 
binding  receipt,  and  the  policy  subsequently  is- 
sued thereon,  unless  the  insurer  waived  the  same 
with  full  knowledge  of  tbe  facta. 

[Ed.  Note— For  other  cases,  see  Insurance, 
Cent  Dig.  |  678;  Dec.  Dig.  |  299.*] 

5.  IiraruNCB  (|  265*)— False  RsPBEaiHTA- 

TI0N8--MATBBIALITT. 

Every  fact  which  is  untruly  stated  or  wrong- 
fully suppressed  in  an  application  for  insurance 
must  be  regarded  as  material,  if  the  knowledge 
or  ignorance  of  it  would  naturally  and  reasona- 
bly influence  the  Judgment  of  the  underwriter 
in  making  tbe  contract  at  all,  or  In  estimatiag 
the  degree  or  diaracter  of  the  risk  or  In  fixing 
the  premium. 

[Ed.  Note.— For  other  cases,  see  Insarance, 
Cent  Dig.  S  548;  Dec  Dig.  < 

6.  IHSUBANCE  (I  !aS3*)— APPUCATIOS— RBFBB- 
BENTATIONS. 

Where,  in  an  appHcatioo  for  insurance,  a 
fact  is  Bubsequeutl;  inquired  about,  or  a  quesbon 
is  so  framed  as  to  call  for  a  true  statement  of 
such  fact  or  to  elicit  tbe  Information  deairedL 
the  aiwlkant  is  required  to  make  a  full  and 
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fair  disekMrare  tiienof,  or  at  leut  a  rabBtantial 

one. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  U  538-642;  Dec.  Dig.  S  203.*] 

7.  INSCBANCB  (§  258*)— False  Repbbbbhu- 
HON  s— Statutes— CONSTBUCTiON . 

Revlsal  1905,  $  4S0S,  declares  that  aU  state- 
ments  in  an  application  for  insurance  shall  be 
construed  as  representations  merely,  and  not 
as  warranties,  and  that  no  representation,  un- 
less material  or  frandolent,  shall  pteTent  a  re- 
covery. Held,  that  a  material  misrepresenta- 
tion under  such  section  will  avoid  a  policy,  if  it 
is  calculated  to  influence  the  insurer  in  making 
the  contract,  or  in  estimating  the  degree  or  char- 
acter of  the  risk,  or  in  fixing  the  premium,  if  it 
is  without  knowledge  of  the  falsity  thereof. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
GenL  Dig.  9S  540,  549;  Dec  Dig.  |  206.*] 

8.  iNsnBANCE  (S  377*)— False  BiCTxaBHTA- 
tions—Waiveb— Knowledge. 

Where  insured  in  his  application  falsely 
suted  that  be  bad  not  been  intimately  asso- 
ciated with  any  one  suffering  from  any  trans- 
missible disease  within  the  past  year,  when  in 
fact  be  had  nursed  his  wife  and  Abild  through 
^plioid  fever,  of  which  disease  tie  subsequently 
died,  the  insurer  could  not  have  waived  such 
misrepresentation  in  the  absence  of  a  showing 
that  it  had  knowledge  thereof. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dif .  ii  942.  966^  967,  97fr-897;  Dec.  Dig. 
1  377.*] 

9.  InsuBAHCB  (S  878*)— Fbaxtd— PianoiPA- 

TioN  b;  Agent. 

Where  the  agent  of  an  insurance  company 
wrongfully  delivers  a  policy  with  knowledge  of 
a  materially  false  representation  therein  on 
which  it  was  issued,  he  ceases  in  tbat  transac- 
tion to  represent  the  company,  and  acts  in  his 
individual  capacity,  participating  in  the  fraud  of 
insured,  which  vitiates  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  968-997;  Dec  Dig.  {  378.*] 

10.  iNBUnANOE  (S  378*)— POLIOT— Dklivebt— 
Faithless  Agent— Enowledqe—Iiiputa- 

TXON  to  INBUBES. 

Where  an  insurance  agent,  faithless  to  his 
tmst,  delivers  a  policy  to  innired  with  knowl- 
edge that  iosared  is  then  snfEerlng  from  his  last 
illness,  and  has  made  a  material  misrepresenta- 
tion in  the  application,  the  agent's  uowledge 
will  not  be  imputed  to  insurer. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  ff  968-997 ;  Dec  Dig.  S  378.*] 

Appeal  from  Superior  Court,  Edgecombe 
t  County ;  Cllne,  Jndge. 

Action  by  Eula  B.  Gardner  against  the 
North  State  Mutual  Life  Insurance  Com- 
pany. Judgment  for  defendant  and  plaintiff 
appeals.  Beversed. 

This  la  an  actioB  to  recorer  the  amonnt 
of  an  Insurance  policy,  alleged  to  have  been 
Issued  by  the  defendant  in  March,  1912,  on 
the  life  of  John  B.  Gardner,  In  favor  of  the 
plaintiff,  who  was  his  wlfew  John  B.  Gard- 
ner died  in  March,  1912,  ahortly  after  he 
made  his  application  for  Insurance,  and  the 
policy  was  d^vered  to  him  by  defendant's 
local  agent  during  bis  last  Illness;  he  being 
then  sick  with  typhoid  fever,  which  caused 
bia  death.  The  application  contained  a  rep- 
reaentadon  by  him  that  he  had  not  been  in- 
timately associated  with  any  one  suffering 
from  any  transmissible  disease  within  the 
year  before  his  death.   At  the  time  of  ttie 


application,  and  after  the  examination  of 
the  applicant  by  a  physician,  said  agent  is- 
sued what  la  called  in  the  case  a  "binding 
re<%lpt,"  one  of  the  provisions  of  which  is 
the  following:  "In  the  event  this  policy 
shall  be  approved  by  the  medical  director  of 
the  company,  then  the  Insurance  applied  for 
shall  be  deemed  to  relate  back  to  and  be  in 
force  from  and  after  the  date  of  this  receipt, 
but  not  otherwise."  And  also  the  follow- 
ing provision:  "That  the  company  shall  not 
incur  any  UablUty  under  this  application  un- 
less the  policy  has  been  Issued,  delivered, 
and  paid  for  while  I  am  in  good  health." 
The  Issues  and  answers  thereto  by  the  Jury 
will  disclose  the  nature  of  the  controversy, 
and  BuSlcleutly  presoit  the  question  upon 
which  the  opinion  of  the  court  rests.  They 
are  as  follows:  "(1)  Did  John  B.  Gardner 
represent  in  his  application  for  insurance 
that  he  had  not,  at  the  time  of  his  applica- 
tion, been  intimately  associated  with  any  one 
suffering  with  any  transmissible  disease 
within  the  past  year?  A.  Tes.  (2)  Had 
said  Gardner,  within  the  year  prior  to  his 
application,  been  intimately  associated  with 
any  one  suffering  with  any  transmissible 
disease?  A.  Yes.  (?)  Was  said  representa- 
tion material  to  a  contract  of  insurance  be- 
tween the  said  Gardner  and  the  defendant? 
A.  Yes.  Was  the  said  Gardner  sick  with 
typhoid  fever  at  the  time  that  the  policy  in 
questitm  was  left  with  him  by  B.  H.  Howie? 
A.  Yes.  (S)  Did  the  defendant  manager  at 
Rocky  Mount  (V.  T.  Lamb)  ratify  the  act  of 
Howie  in  issuing  the  'binding  receipt'  and 
the  delivezT  of  the  policy  In  pursuance  there- 
of? A.  YesL  (6)  Did  the  policy  in  question, 
at  the  time  It  was  left  with  said  Gardner 
by  said  Howie,  become  ft  consummated  con- 
tract of  insurance  between  the  defendant 
and  the  insured?  A.  Yes.  (7)  In  what 
amount,  if  anything,  is  the  defendant  In- 
debted to  the  pliOntlff?  A.  $1,000."  The 
court  set  aside  the  verdict  upon  the  sixth 
ami  sevoith  Issues,  and,  having  given  Judg- 
ment for  the  defendant  upon  those  which  re- 
mained, the  pi|itT>Hff  {^)pealed,  reserving  her 
exceptions. 

E.  B.  Grantham  and  F.  S.  Sprulll,  both 
of  Rocky  Mount,  for  appellant  Rouse  & 
Land,  of  Kingston,  for  appellee. 

WALKER,  J.  [1]  This  case  has  not  been 
tried  upon  the  real  and  decisive  issue  raised 
by  the  pleadings;  but  we  will  consider  this 
question  presently  and  in  its  order.  A  care- 
ful review  of  the  evidence,  the  course  of  the 
trial  and  development  of  the  case,  the  charge 
of  the  court  and  the  Issues,  leads  us  to 
conclude  tbat  the  Jury  disobeyed  the  in- 
structions Mpon  the  sixth  issue,  and  it  may 
be  clearly  Inferred  that  the  trial  Judge  set 
a^de  the  verdict  as  to  the  sixth  and  seventh 
issues  because  of  this  fact  The  Jury  were 
charged  that.  If  it  was  found  from  the  evi- 
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dence  the  representation  in  tlie  vpUcatlon 
mentioned  in  the  flrst  three  Issues  was  ma- 
terial,  thej  should  answer  the  elxth  Issne, 
"No,"  or,  if  they  found  tliat  the  agent  of 
defendant,  T.  T.  Lamb,  did  not  ratify  tlie 
"binding  rec^pf  (if  it  was  Toid).  and  tltat 
Jolin  B.  Oardner  was  sick  witli  typhoid  ferer 
wtien  lia  receired  the  policy,  tiiey  sliould 
answer  the  sixth  issue,  "NV*  OTen  tliougb 
they  found  that  tlie  representation  was  not 
material.  This  instruction  was  not  followed 
by  the  Jury.  The  false  and  material  repre- 
sentation has  BomeiUng  to  do  with  the 
"binding  receipt"  and  to  the  extent  herein* 
after  indicated.  The  effect  of  flie  ''binding 
receipt?'  was  correctly  stated  by  Judge  GUn^ 
and  it  Is  thus  defined  in  Tance  on  Insure 
ance,  p.  160:  "The  Ending  dip  is  merely  a 
written  memorandum  of  the  most  in^rtant 
terms  of  a  preliminary  otmtract  of  insure 
ance,  intended  to  give  temporary  protection 
pending  the  InTestlgation  of  the  tide  by  the 
insurer,  or  nntU  the  issue  of  a  formal  ptdicy. 
By  intendment  it  is  subject  to  all  the  condi- 
tions  In  the  policy  to  be  issued.  These  In- 
formal writings  are  but  Incomplete  and  tem- 
porary contru;ts— memoranda  given  in  aid 
of  parol  agre^ents.  Such  memoranda  usu- 
ally fix  all  the  essential  provisions  tliat  are 
variable;  but  th^  are  not  ordinarily  intotd- 
ed  to  include  all  the  terms  of  the  agreement, 
and  always  look  to  tiu  formal  policy  that  is 
expected  subseqnoitly  to  Issue  for  a  oomidete 
statemoit  of  ttie  contract  mad&  Henoe^  as 
heretofore  stated,  the  contract  evidenced  by 
the  binding  slip  is  subject  to  all  the  condi- 
tions of  the  contemplated  policy,  even  though 
it  may  never  issue,  and  the  same  is  tooe 
of  other  informal  written  contracts."  Lip- 
man  V.  Insurance  Co.,  121  N.  T.  24  N. 
B.  699,  B  L.  B.  A.  719. 

In  what  has  beoi  said  or  what  win  herein- 
after be  said.  It  must  not  be  understood  that 
we  are  deciding  whether,  vAiere  a  "Ending 
slip"  has  been  delivered  to  the  applicant, 
the  company,  in  the  event  of  his  death  or  illr 
ness  occurring  substMiuaitly,  but  before  the 
acceptance  of  the  application,  can  arbitrarily 
or  even  unreasonably  reject  it  or  withhold 
its  approval  or  the  approval  of  tlie  medical 
director,  and  thereby  avoid  ita  liaUllty,  un- 
der the  Clause  in  tlw  Unding  slip-reqnirtng 
the  amtroval  of  the  application  by  the  medi- 
cal director  of  the  compaiur  before  the  insur* 
ance  shall  tahe  effect  This  course  was  taken 
in  Orier  v.  Insurance  Co.,  182  N.  C.  642, 
44  S.  B.  28;  the  policies  having  beea  de- 
livered In  both  cases,  the  only  difference  in 
the  two  being  that  in  Grier's  Case  there  was 
no  allegatl(m  of  fraud  or  a  folse  and  mate- 
rial r^resentation,  while  in  Uiis  case  there 
is.  We  are  confining  ourselves  to  a  con- 
sideration of  the  false  representation  and 
its  effect  upon  the  later  transactions.  Nor 
do  we  pass  upon  the  question  whether  the 
"binding  slip"  was  actually  delivered,  as  the 
Jury  have,  by  clear  implication  from  their 
answer  to  the  fifth  issuer  found  as  a  fact 


tliat  it  was,  contrary  to  defendant's  oon- 
tention  that  it  was  not  delivered. 

[2]  When  properly  executed,  the  "Mndinff 
slip"  protects  the  applicant  for  insurance 
against  the  contingencjr  of  sickness  inter- 
vening its  date  and  the  delivery  of  the  pol- 
icy, if  the  application  for  insurance  is  ac- 
cepted. If  the  application  is  not  acc^tted 
In  the  proper  exercise  of  the  company's  rl^^t, 
and  the  insurance,  therefore,  is  refused,  the 
"binding  slip"  ceases  eo  instanti  to  have  any 
effect.  It  does  not  insure  of  itself  but  Is 
merely  a  provision  against  any  illness  bdvw- 
vening  it,  if  there  is  afterwards  an  accept- 
ance of  the  application,  upon  vliidi  It  de- 
pends for  its  vltalitar.  This  view,  which  iu 
the  prevailing  one,  if  then  Is  anything  to 
the  omtrary,  is  dear^  stated  by  ttie  Chief 
Justice  In  Grier  v.  Insurance  Co.,  182  N.  O. 
542.  44  S.  a  28,  Where  It  is  said  that  the 
risk  of  future  illness,  that  is.  after  the  dace 
of  the  "Unding  receipt;"  is  taken  ^  the  com- 
pany, if  it  afterwards  accepts  the  applica- 
tion, or  the  insurance  becomes  effective,  and 
the  insurance  relates  bade  to  the  date  of 
the  receipt,  and,  further,  that  the  receipt  o£ 
the  premium  acknowledged  In  fbe  policy, 
and  the  recital  of  the  fact  tliat  the  policy 
was  delivered  while  the  insured  was  in  good 
health,  cannot  be  contradicted.  In  the  ab- 
sence of  fraud  or  other  suflldent  eqnlt^le 
element,  as  tiiey  affect  the  validity  of  the 
contract  of  insurance,  which  cannot  be  im- 
peached in  this  collateral  way.  This  ia 
sound  doctrine  when  confined  within  ita 
piofia  limits,  and  not  only  is  it  nufa,  but 
it  is  also  eminently  Just 

[3]  The  compaiv  can  aliow  that  the  manual 
delivery  of  the  policy  was  conditional,  for 
this  goes  to  the  execution  of  the  contract, 
or  it  may  prove  fraud  or  other  equitaUe  mat- 
ter In  the  same  way,  for  the  purpose  ct  show- 
ing that  it  never  took  effect  as  a  c«itrac^ 
as  in  Garrison  v.  Machine  Co.,  160  N.  C  285^ 
74  8.  XL  821.  Pratt  V.  Chafiin,  186  N.  C  SBO, 
48  S.  n.  768,  and  PoweU  v.  Insurance  Co^ 
168  M.  a  124. 69  8.  B.  12;  but;  when  the  p<d- 
icy  is  once  delivered,  and  becomes  effective 
as  a  contract  statemoits  thwein  which,  it 
falsified,  will  affect  ite  continned  validity 
cannot  be  contnidicted  with  a  view  to  avoia 
the  Insurance.  The  entire  subject  is  fully 
discussed  in  Grier's  Case,  sniffa,  and  to  some 
extent  in  Kendzlck  r.  Insurance  Co,  124  N. 
C.  315.  82  S.  Bb  728,  70  Am.  St  Rep.  692, 
and  Baybnm  t.  Casualty  Co.,  138  N.  a  879. 
60  a  B.  762,  107  Am.  Bt  Rep.  648.  See^  al- 
so. Joyce  on  Insurance,  f  64. 

[4, 1]  It  became  material  to  luQuira  wheth- 
er the  company,  by  its  agent  with  competent 
authorit7i  had  ratified  the  execution  of  tlw 
bindhig  receipt,  as  the  poUcy  Itself  was  de- 
livered to  John  B.  Gatdnw  wliUs  he  was  lU 
with  typhoid  fever,  which  resulted  In  his 
death;  the  a^ilcatlon.  which  he  signed,  pro- 
viding that  it  should  be  Issued  and  deUvered 
and  the  premium  paid  while  he  is  In  good 
health.  In  order  to  be  binding  upon  Uie  corn- 
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pany.  We  will  not  stop  to  consider  the  ques* 
tion  whether  the  evidence  wat  solBcient  t6 
warrant  the  peremptory  Instmctlfni  of  tbe 
court  that  Y.  T.  I^mb  had  tbe  requisite  pow- 
er to  ratU^,  as  the  evidence  may  be  changed 
at  the  next  trial,  and  present  the  matter 
In  a  different  aspect,  rend^ing  premature 
and  futile  any  dlscasslon  of  it  at  present; 
and,  besides,  this  decision  may  cause  It  to 
be  considered  in  a  different  way.  Of  course, 
an  agent  most  have  authority  In  order  to 
bind  his  principal.  This  Is  axiomatic.  1 
Joyce  on  Insnrance,  {  94.  But,  as  we  bare 
Intimated,  the  underlying  qnestlon  in  this 
case,  which  affects  both  what  is  called  the 
"binding  slip  or  receipt"  and  the  ralldlty  of 
the  policy  Is  whether  ttie  company,  by  itself 
or  Its  duly  authorized  agent,  has  waived  the 
benefit  of  the  false  representation  made  In 
the  application,  with  full  knowledge  of  the 
tkcta  If  the  representation  made  In  the  ap- 
plication was  false  and  material,  and  the 
taij  so  found,  and  the  comiwny  was  Ignorant 
of  Its  falsity,  It  vitiates  the  so-caUed  bind- 
ing receipt  and  tlie  policy,  unless  tbe  com- 
pany has  in  some  way  waived  It  by  Its  con- 
duct, and  with  full  knowledge  of  the  facts. 
"A  false  representation  KfcHOa  a  contract  of  In- 
surance when  material  and  wholly  without 
reference  to  the  Intent  with  which  It  Is  made, 
unless  it  Is  otherwise  provided  by  statute." 
Vance  on  Insurance,  p.  269.  We  iKed  not  In- 
quire whether  this  rule  is  too  broadly  stated 
by  Mr.  Yanc^  as  It  applies  with  the  meaning 
Intended  by  him  to  the  facts  of  this  case, 
and  It  has  been  stated  by  this  court  substan- 
tially  In  the  same  terms.  Every  fact  which  Is 
untruly  stated  or  wrongfully  suppressed  must 
be  regarded  as  material,  if  the  knowledge  or 
ignorance  of  It  would  naturally  and  rea- 
sonably influence  the  Judgment  of  tbe  under- 
writer In  making  tbe  contract  at  all,  or  In 
estimating  the  degree  or  character  of  the  risk, 
or  in  fixing  the  rate  of  premium.  16  Am.  & 
£^g.  Enc.  of  Law  (2d  Ed.)  933;  Yauce  on 
Insurance.  284.  This  definition  was  adopted 
by  us  In  ITishblate  t.  FldeUty  Co.,  140  N.  O. 
589,  53  S.  E.  354,  and  has  since  been  ap- 
proved several  times,  and  Is  also  tbe  defini- 
tion of  other  courts.  Bryant  v.  Insurance 
Co..  147  N.  O.  181,  60  S.  E.  983 ;  Alexander 
V.  Insurance  Co.,  150  N.  C.  636,  64  B.  E.  432 ; 
Annuity  Co.  v.  Forrest,  152  N.  C.  621, 68  S.  E. 
139;  ^tna  I*  Ins.  Co.  v,  Conway.  11  Oa. 
App.  557,  75  S.  E.  915 ;  Maddoz  v.  Insurance 
Oo.,  6  Ga.  App.  681,  65  B.  B.  789;  Talley  v. 
Insurance  Co.,  Ill  Ya.  778.  69  S.  E.  936; 
Peon  M.  Life  Insurance  Co.  v.  M.  S.  &  Trust 
C30.,  72  Fed.  413,  19  C.  a  A.  286,  73  Fed.  653. 
19  C.  G.  A.  316,  88  L.  A.  A.  33,  70 ;  Cooley's 
Briefs  on  Insurance,  p.  19S3;  Yance  on  In- 
surance, pp.  267,  269. 

[1,7]  It  may  be  stated  as  a  general  rule  that 
vhere,  in  an  application  for  insurance,  a  (act 
Is  specifically  Inquired  about,  or  tbe  question 
is  so  framed  as  to  call  for  a  true  statemoit 
of  the  fact,  or  to  elicit  the  Information  de- 
sired, reason  and  Justice  alike  demand  that 


there  should  be  a  fair  and  fuQ  dlsdosnie  of 
tbe  fact,  or  at  least  a  substantial  one.  3 
Cooley's  Briefs  on  Insurance,  p.  2009  (d). 
Our  case  Is  not  essentiaUy  different  from 
Alexandeir  Insurance  Co.,  supra,  in  -which 
this  court  said:  "The  company  was  Imposed 
upcoi  (whether  fraudulently  or  not  is  Imma- 
terial) by  such  representation,  and  Induced 
to  enter  Into  the  contract  In  such  case  It 
has  been  said  by  the  bluest  court  that:  'As- 
suming that  both  parties  acted  In  good  faith. 
Justice  would  require  that  the  contract  be 
cancded,  and  premlnms  returned.'  Insur- 
ance Co.  T.  Fletcher,  117  U.  S.  519  [6  Supw 
Ct  837,  29  L  Bd.  984]— "citing  Bryant  v.  In- 
snxanoe  Co.,  supra,  as  dedslve  of  tbe  ques- 
Uon.  Our  statute  (Bevlsal  of  1905,  |  4808) 
afflrms  this  view,  tor,  while  it  declares  that 
all  statements  in  an  application  for  insur- 
ance shall  be  construed  as  representations 
merely,  and  not  as  warranties,  it  further 
provides  that  no  representation,  unless  ma- 
terial or  fraudulent,  shall  prevent  a  recov- 
ery, the  meaning  of  which  platoly  is  that  a 
material  repres^tation  shall  avoid  the  pol- 
icy, if  It  Is  also  false  and  calculated  to  Influ- 
ence the  company,  If  without  notice  of  its 
falsity,  in  making  tbe  contract  at  all,  or  In 
estimating  the  degree  and  character  of  the 
risk,  or  In  fixing  the  premium.  Bryant  v. 
Insurance  Co,  supra.  Our  case  Is  well  with- 
in this  rule.  It  Is  not  necessary,  as  said  in 
Elshblate'B  Case,  that  the  act  or  conduct  of 
the  Insured,  which  was  represented  by  him  In 
the  application,  should  have  contributed  in 
some  way  or  degree  to  the  loss  or'  damage 
for  which  the  indemnity  Is  claimed.  Wheth- 
er it  was  material  depends  upon  how,  if  at 
all,  It  would  have  Influenced  the  company  in 
the  respect  we  have  Just  stated.  The  deter- 
mining factor,  therefore,  in  such  case  Is 
whether  the  answer  would  have  influenced 
the  company  In  deciding  for  Itself,  and  In  Ite 
own  Interest,  the  Importent  question  of  ac* 
ceptlng  tbe  risk,  and  what  rate  of  premium 
should  be  charged.  Tbe  questions  generally 
are  framed  with  a  view  to  estimating  upon 
the  longevity  of  the  applicant,  and  any  answer 
calculated  to  mislead  the  company  in  regard 
thereto  should  be  considered  as  material. 
There  are  some  contingencies  that  cannot  be 
provided  against;  but  the  company  is  en- 
titled to  have  a  fair  and  honest  answer  to 
every  question,  which  will  enable  It  to  exer- 
cise its  Judgment  intelligently,  and  to  have 
the  necessary  Information  as  a  basis  upon 
which  to  make  its  calculations,  although  ite 
best  deduction  therefrom  may  only  approxi- 
mate the  actual  result  In  the  particular  case. 
3  Cooley's  Briefs  in  Law  of  Insurance,  p. 
1952,  1953 ;  .^tna  L.  Ins.  Co.  v.  Conway,  11 
Qa.  App.  557,  75  S.  E.  915  Tbe  applicant  Is 
required  to  act  In  the  utmost  faith  In  giving 
the  Information,  ^tna  Ij.  Ins.  Oo.  r.  Con- 
way, supra. 

In  life  Insurance,  It  Is  Importent  for  the 
company  to  know  the  individual  history  and 
chaimctexlstlcs  of  tiie  aHdlcant,  Us  Sdlo- 
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Byncraeiea,  or  tbe  pecnllaritleB  of  bis  mental 
and  pliyslcal  constitatloii  or  temperament, 
and  blB  environment  at  the  time  of  bis  ap- 
plication. In  no  other  way  could  the  risk 
or  hasArd  be  well  determined,  or  the  pranl- 
um  fixed.  Ifl  he  weak  In  body  or  mind,  and, 
If  BO,  to  what  extent,  and  In  what  particnlar 
way,  and  what  are  his  inherited  tralta  or  the 
mental  and  physical  characterisClcs  of  his 
progenitors?  The  Inquiry  must  be  not  only 
Indlridual,  but  ancestral,  and  the  Invertiga- 
tlon  searching  as  to  his  past  llTe  and  fatare 
IntoitiODs,  as  experience  has  shown,  in  order 
to  make  anything  like  a  rdiable  estimate 
of  the  risk  to  be  Incurred.  And  Us  habits 
and  surroundings  are  also  to  be  known,  con- 
sidered, and  weired.  Has  he  been  e^HMed 
to  any  contagions,  infectious,  or  transmis- 
sible disease,  la  a  perfectly  legitimate  in- 
quiry. Does  he  propose  to  change  his  resi- 
dence, 80  that  his  nposve  to  climatic  or 
other  diseases  will  be  greater,  and  the  haz- 
ard correspondingly  Increased?  These  and 
many  other  questions  of  like  Und  any  pru- 
dent man  engaged  in  ttie  business  of  life 
insurance  would  be  more  than  likely  to  ask, 
and  the  answers  to  them  would  mrely  teoA 
to  shape  tbe  Judgment  of  the  underwriter 
and  Influence  bis  decision  in  regard  to  tbe 
risk.  Any  Insurance  company  that  would  Is- 
Hue  a  policy  or  contract  for  Insurance  iq>on 
any  other  basis  and  without  propu  inquiry 
would  be  so  reckless  As  to  forfeit  the  oon- 
fldence  of  the  public 

However  it  may  be  generally,  in  our  case 
it  appears  that  the  applicant  had  been  In- 
timately associated  with  his  wife,  who  was 
afflicted  with  typhoid  fever,  requiring  17 
medical  visltB  for  treatment  He  nursed  bis 
wife  and  a  child  in  tbe  same  bouse  afflicted 
with  tbe  same  disease  tbrongbont  Ouix  ill- 
ness,  and  shortly  afterwards  was  himself 
attacked  by  it,  and  died.  ^There  was  ample 
evidence  to  Ithow  that  tyiAoid  tever  is  trans- 
missible from  one  person  to  another  in  vari- 
ous ways — by  flies  and  other  insects,  drink- 
ing water,  milk,  and  other  snbstancea  ot  a 
like  kind,  when  Infected  by  flies,  which  carry 
the  fatal  germs  from  the  stools  or  excreta 
of  the  typhoid  patient  It  was  testlfled  that 
when  there  is  typhoid  fever  In  a  boose  or  on 
tbe  premises.  It  presents  a  very  dangerous 
sltnatlon  for  those  who  occupy  them  or  who 
visit  there,  as  they  are  thereto  brought  In 
close  contact  with  the  germ-laden  substances, 
and  are  more  exposed  to  Infection.  A  person 
physically  able  to  resist  or  throw  ofC  tbe 
disease  may  escape,  or  he  may  be  so  fortu- 
nate as  not  to  become  the  victim  of  the 
germ-bearers ;  but  he  is  nevertheless  In  dan- 
gerous surroundings,  where  tbe  chances  of 
Infection  are  greater  than  If  be  were  more 
remote  from  the  premises  of  the  patient 
There  was  also  evidence  that  the  applIcatioD 
for  insurance  would  have  been  rejected  had 
the  question  been  correctly  answered.  John 
B.  Gardner  knew,  or  rather  must  have 
known,  at  tbe  time  be  answered  ttie  qoeitloii, 


that  be  bad  very  recently  been  intimately 
associated  wUb  his  side  wife  as  her  nurse 
during  bet  severe  illness,  and  the  company. 
If  ignorant  of  the  fact  was  misled  by  his 
answor  as  to  the  truth  of  the  matter.  Under 
the  charge  ot  tbe  court  wbldi  is  sostalned 
by  our  dedslons,  and  was  In  accordance  wltb 
the  established  doctrine,  tbe  jury  fbund  that 
the  represmtathm  was  false,  and  was  also 
material,  and  there  was  evidence  to  support 
the  finding.  This  being  so,  the  question  is. 
Did  the  defendant  with  knowledge  of  the 
facts  by  itself  or  its  agent  waive  Its  ri^t 
to  insist  upon  this  false  statement  and 
thereby  ratify  the  "btaidlng  sUp"7  If  it  did, 
then,  the  allp  being  valid,  the  company  took 
the  risk  of  the  illness  of  tbe  assured  occur- 
ring subsequent  to  its  date,  and  the  policy 
was  rightfully  delivered  by  defendant's  agent 
to  Gardner,  although  he  was  sick  at  the  time. 
Grier  v.  Insurance  Co.,  supra.  If  It  did  not 
thus  waive  Its  right  the  next  question  will 
be.  Did  the  agent  delirer  the  policy,  not 
knowing  tbat  the  statement  in  the  applica- 
tion was  false,  and  being  led  thereby  to  be- 
lieve that  the  slip  was  valid,  and  of  Itself 
bound  him  to  deliver  the  policy,  and  was  he 
Influenced  by  this  fact  to  deliver  the  policy? 
This  all  relates  to  the  valid  execution  of  the 
policy,  and  does  not  contradict  or  vary  its 
terms. 

[I]  It  win  not  be  denied,  we  should  think, 
that  there  can  be  no  legal  waiver  of  a  right 
without  a  knowledge  of  the  right  which  is 
claimed  to  have  been  relinquished.  The  doc- 
trine is  well  stated  in  29  Am.  &  Eng.  Enc.  of 
Law  at  p..  1093:  "There  can  be  no  waiver, 
unless  the  person  against  whom  it  is  claimed 
had  fall  knowledge  of  his  rights  and  of  facts 
which  will  enable  him  to  take  effectual  ac- 
tion for  their  enforcement  No  one  can  ae- 
qulesce  in  a  wrong  while  Ignorant  that  It 
baa  been  committed,  and  tbat  the  effect  of 
his  action  will  be  to  conflnn  it" 
'  [1, 10]  If  there  was  any  fraudulent  or  col- 
lusive agreement  between  the  agent  and 
Gardner  for  the  delivery  of  the  policy  in  dis- 
regard of  the  company's  rights,  it  would 
avoid  tbe  entire  transaction,  and  defeat 
plaintiff's  recovery,  for  fraud  vitiates  every- 
thing. In  such  case,  tbe  agent  would  be  rep- 
resenting himself  and  not  bis  principal,  and 
bis  authority  to  speak  or  act  for  him  would 
cease,  as  the  party  claiming  the  Insurance, 
and  who  assisted  In  the  fraud,  or  was  parti- 
cepe  crimlnls,  cannot  take  advantage  of  bis 
own  or  the  agent's  wron&  "A  contract  made 
by  an  agoit  under  the  Influence  of  bribery 
(or  fraud  or  coUuidon),  or  one  made  to  tbe 
knowledge  of  tbe  other  party,  in  fraud  of 
the  principal.  Is  voidable  by  the  latter."  Tif- 
fany on  Agency,  pp.  229-826;  Sprinkle  r.  In- 
demnity Co.,  124  N.  0.  406,  82  8.  B.  734., 
But  tbe  other  party  (here  Gardner)  must  have' 
had  knowledge  of  the  principal's  right  and 
that  the  agent  was  defrauding  bis  principal, 
or  was  dlaobeylng  Instructions,  or  actixtg 
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without  the  scope  of  his  employment,  or  he 
must  have  colluded  with  him,  and  thereby 
obtained  something  belonging  to  the  princi- 
pal 'without  being  legally  entitled  thereto. 
"An  agent  cannot  be  allowed  to  put  himseU 
Into  a  position  in  which  his  Interest  and  his 
duty  will  be  in  conQlct,  and,  If  a  person  who 
contracts  with  an  agent  so  deals  with  him  as 
to  give  the  agent  an  interest  against  the 
principal,  the  latter,  on  discovering  the  tact, 
may  rescind  the  contract,  notwittistandlng 
that  it  was  within  the  scope  of  the  agenfs 
authority.  Thus,  a  gratuity  given,  or  prom- 
ise of  commission  or  reward  made  to  an 
agent  for  the  purpose  of  influencing  the  exe- 
cution of  the  agency,  vitiates  a  contract  sub- 
sequently made  by  him,  as  being  pr^nmp- 
tively  made  under  that  Influence."  Tiffany 
on  Agency,  p.  229.  Under  such  circumstanc- 
es of  fraud  or  collusion,  notice  to  the  faith- 
less agent  of  Gardner's  illness  or  any  other 
vital  fact  would  not  be  imputed  to  the  com- 
pany, his  defrauded  principal.  TltTany  on 
Agency,  pp.  262,  263;  Sprinkle  T.  Indemnity 
Co.,  124  N.  C.  405,  32  S.  B.  734;  Bank  v. 
Burgwyn,  110  N.  O.  267,  14  S.  B.  623;  Stan- 
ford V.  Grocery  Co.,  143  N.  C.  419,  56  S.  B. 
815.  The  Sprinkle  decision  is  very  much  in 
point,  both  as  to  the  fraud  of  the  agent  and 
its  effect  upon  the  question  of  notice  to  the 
principal  of  bis  faithless  conduct.  The  case. 
In  this  aspect,  may  be  submitted  to  the  Jury, 
if  the  defendant  so  desires,  and  tenders  a 
proper  Issne  for  the  purpose. 

We  can  now  see  how  important  it  Is  to 
have  additional  issues  or  a  modiflcation  of 
the  present  ones,  except  the  first  four  of 
them,  for  in  the  light  of  the  entire  case — 
pleadings,  evidence,  charge,  and  verdict — ^nei- 
ther the  plaintiff  nor  the  defendant  was  en- 
titled to  a  judgment ;  the  verdict  having  fal- 
lea  short  of  presenting  all  the  essential 
facts,  and  the  court,  therefore,  being  unable 
to  determine  the  rights  of  the  parties  and 
pronounce  Judgment.  As  some  confusion  may 
arise  if  we  retain  any  part  of  the  verdict, 
for  instance,  as  to  the  first  four  Issues,  we 
will  set  aside  the  entire  finding,  and  let  the 
parties  begin  anew,  which  will  be  in  the  na- 
ture'of  a  repleader,  though  not  technically 
ao,  and  It  is  so  ordered. 

New  trlaL 


WILSON  V.  SCARBORO  et  aL 

(Supreme  Coort  of  North  Carolina.    Oct  29, 
1913.) 

1.  TbIAL  (S  330*)— IN8TBU0TI0NS— SITBMIS- 
SIOH  or  IBSTTXS. 
In  a  Bait  on  a  contract  (or  the  sale  of  tim- 
ber, defendants  alleged  that  a  stipulation  as  to 
the  manner  of  cutting  was  omitted  from  the  con- 
tract by  mutual  mistake  or  by  fraud  of  plaintiff 
fDducisg  the  mistake  oo  defendants'  part.  There 
was  no  evidence  of  fraud,  but  the  court  submitted 
that  question  to  the  jury,  over  objection  by 
plaintiff.  The  jury  found  toat  there  was  "fraud 
or  mutttal  mistake,"  without  designating  which 
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of  the  two,  and  rendered  a  verdict  for  defend- 
ants. Held,  that  the  verdict  could  not  be  sus- 
tained, since  the  jury  might  have  found  that 
there  was  fraud,  and  no  mjatake  and  etiU  have 
made  the  same  answer. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  U  777-781H;  Dec.  Dig.  flsO;*  Sales.  Cent 
Dig.  T70B.] 

2.  Evidence    (5  441*>— Pabol  Evidence— 

WBirraiN  CONTBACT. 

Where  a  written  contract  for  the  sale  of 
timber  contained  no  provision  requiring  plain- 
tiff to  deposit  a  certain  sum  or  give  his  note 
as  security  for  the  faithful  performance  of  the 
contract  It  was  error  to  permit  parol  proof  of 
Bucb  an  agreement  as  tending  to  materially  vary 
and  contradict  it. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.'SS  17e&-1845;  Dec  Dig.  S  441.*] 

3.  EviDBNCB   ({  442»)— Pabol  Evidbhcb  — 
Written  Contbact. 

Where  a  contract  is  not  required  to  be  In 
writing,  and  it  is  not  intended  that  the  written 
instrument  shall  state  the  whole  of  the  agree- 
ment, the  part  resting  in  parol  may  be  proved, 
provided  it  does  not  materially  vary  or  con- 
tradict that  which  is  written. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  SS  1874r-1897 ;  Dec.  Dig.  }  442.«] 

4.  Tbial  (S  252*)— Ihstbuctiohs—Applica- 
BiLiTT  TO  Evidence. 

Where  a  contract  (or  the  sale  of  timber  as 
claimed  by  defendant  entitled  plaintiff  to  sus- 
I>end  cutting  if  the  market  price  of  lumber  so 
declined  as  to  make  farther  cutting  unprofitable, 
an  instruction  on  the  issue  whether  plaintlfl  did 
suspend  cutting  and  paying  for  defendant's  tim- 
ber after  plaintiff  bad  begun  to  cut  the  same  in 
violation  of  the  agreement  omitting  all  consid- 
eration of  plalntl^s  right  to  suspend  in  caae  the 
market  price  declined,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent. 
Dig.  H  605,  69&-412;  Dec  Dig.  S  252.«] 

6.  Loos  AND  LOQGIMO  ({  3*)— TlHBBB  CON- 

TBAOT — Effect. 

A  contract  for  the  sale  o(  timber  with  the 
right  to  enter  the  land  and  remove  the  same  ia 
in  effect  a  conveyance  of  real  property  passing  a 
present  interest  in  the  timber,  defeasible  as  to 
all  timber  not  cut  within  the  time  fixed  by  the 
parties,  and  hence  after  delivery  ia  en  executed 
and  not  merely  an  executory  contract  during  the 
time  the  grantee  la  entitled  to  remove  the  tim- 
ber. • 

[Ed.  Note.— For  other  caaea,  see  Logs  and  Lo^ 
ging,  Cent  Dig.  |8  6-12;  Dec.  Dig.  i  3;*  Con- 
tracts, Cent  I^ig.  I  890.] 

6.  REPOBUATION    of    iNSTBXrUBNTS    (i  19*)— 

Gbounds— Mutual  Mistake— Fbaud. 
Where  there  was  a  mutual  mistake  in  the 
execution  of  a  written  contract  or  a  mistake  of 
one  of  the  parties  brought  about  by  the  (raud 
of  the  other,  equity,  in  an  otherwise  proper  case, 
will  reform  the  contract  but  not  on  the  ground 
ot  ignorance  or  misapprehension  of  one  of  the 
parties  aa  to  any  facts  inhering  In  such  con- 
tract, though  such  misapprehension  might  bs 
ground  for  rescissioQ. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Inatmmenta,  Cent  Dig.  11  74-78;  Dec  Dig. 
'I 

Appeal  from  Superior  Oonr^  Wake  Conn* 
ty ;  Ferguson,  Judge. 
'  Action  by  W.  S.  Wilson  against  S.  H.  Scar^ 
boro  and  others.   Judgment  for  defendants, 
and  plalntUE  appeate.   New  trial  granted. 

This  action  was  brought  to  recover  dam- 
ages of  the  defendants  for  entering  upon 
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land  and  nnlawfnlly  taking  possession  of 
and  detaining  certain  timber  ttaonon.  The 
deftedants  "bargained  and  sold  and  con- 
veyed" to  tta^  plidntiff  certain  timber  de- 
scribed in  the  contract  ot  converance,  with 
the  rlffht  and  prirllege  to  cat  and  ronoTe 
the  same  wltUn  Ave  years  from  April  5, 
1909>  While  the  contract  does  not  so  state, 
the  defendants  in  their  answer  allege  that 
plaintiff  was  reanlred  "to  cut  the  timber 
continuously,  after  once  beginning  to  cut, 
until  the  cutting  of  the  same  should  be 
completed,  unless  while  cutting  the  timber 
the  price  of  lumber  should  decline,  so  that 
he  could  not  cut  the  timber  at  a  profit," 
and  that  said  agreement  was  omitted  from 
the  contract  by  the  mutual  mistake  of  the 
parties  or  by  th^  mistake  of  defendants  and 
the  fraud  of  the  plalntUE,  and  that  plaintiff 
fmther  promised  to  put  up  a  guaranty  fund 
of  91,000  or  give  a  note  for  that  amount  to 
one  James  Moore,  who  held  a  mortgage  on 
the  land,  to  insure  the  full  and  faithful  per- 
formance of  the  contract.  This  statement  of 
facts,  with  the  Issues  and  answers  thereto, 
will  Bufflclently  explain  the  matters  In  con- 
troversy. The  following  verdict  was  ren- 
dered by  the  Jury : 

"(1)  Did  the  defendants  ezecate  a  contract 
with  plaintiff  to  sell  him  the  timber  described 
in  the  complaint,  as  alleged  therein?  An- 
swer: Yea. 

Was  tbere  an  i«reem«it  betweoi  the 
plaintiff  and  the  defendants,  before  the  execu- 
tion of  the  wilttoi  contract,  that  tiie  plain- 
tiff would  cut  the  timber  described  In  the 
complaint  eontlnuoaaly,  aft«  once  beginning 
to  cut,  until  the  cutting  of  the  same  ms 
completed,  unless  while  cutting  the  same 
the  price  of  lumber  should  decline  so  that 
be  could  not  cut  the  said  timber  at  a  profit, 
as  alleged  In  the  amendment  to  the  answer? 
Answer :  Yes. 

"(3)  If  so,  was  such  agreement  to  contin- 
uously cut  such  timber  omitted  from  the 
contract  by  fraud  of  the  plaintiff,  or  by  the 
mutual  mistake  of  the  plaintiff  and  the  de- 
fendants? Answer:  Yes. 

"(4)  Did  plainUff,  at  the  time  of  the  verbal 
contract,  agree  to  pay  to  the  defendants  the 
sum  of  ¥1,000  as  security  or  guaranty  for 
the  proper  cutting  of  the  timber  described 
in  the  complaint  and  for  the  full  performance 
of  the  contract  between  the  plaintiff  and 
defendants?  Answer:  Yes. 

"(5)  Did  plaintiff,  at  the  time  of  and  con-, 
temporaneously  with  the  execution  of  the 
written  contract,  agree  with  defendants  that 
he  would  give  to  Mr.  James  Moore  a  note 
for  91,000,  which  would  be  as  satisfftctory 
to  the  said  Moore  as  a  deport  of  $1,000  in 
money,  as  a  guaranty  for  the  performance 
of  the  terms  of  the  contract  between  plalntUE 
and  defendants,  and  that,  falling  to  give 
such  note  to  the  said  Mr.  Moore,  he  would 
desist  from  catting  defendants'  timber  and 


remove  his  mlUa  from  their  landsf  Ananrer: 

Yes. 

"(6)  Did  plaintiff  give  such  note  to  tbo 
•aid  James  Moore?  Answer:  Na 

"(7)  Did  defendants  waive  tt»  glvbig  of 
such  aotet  Answer :  Na 

"(8)  Did  plaintiff  anspend  cnttlng  and  pay- 
ing for  defendants'  timber  after  he  had  be- 
gan to  cut  the  same,  in  vlolallon  of  his 
agreement  with  deC^dantst  Answer:  Yeoi 
IMd  plaintiff  lemove  from  defendant^ 
lands  timber  cut  thereon  before  paying  de- 
fendants for  the  aamef  Aunrer :  No. 

"(10)  Did  plaintiff  cot  stunpa  higher  than 
24  Indies,  or  did  he  leave  logs  lying  la  th» 
woods,  or  tlmbu  in  the  tagm  of  trees^  or 
leave  timber  standing  scattered  over  places 
partly  cat  ovor.  In  violation  of  Uie  contract 
with  defendants?  Answer:  TeSL 

"(ID  If  plaintiff  vlfdated  the  contract  In 
any  or  all  of  the  reveets  motioned  In  the 
preceding  Issoe.  what  amoont  of  damages  In 
ihoney  did  the  defendants  mstaln  Qiaebyf 
Answer:  (6.76. 

"(12)  Did  plaintiff  negUgently  pomlt  lln 
to  be  communicated  to  defendants'  lands  and 
thereby  cause  damage  to  defendants*  timbw» 
wood,  undergrowth,  etc?  Answer:  Na 

"(13)  If  your  answer  to  the  preceding  Issue 
shall  be  'Yea,*  what  amount  of  damages  did 
defendants  sustain  thereby?  No  answer. 

"(14)  Did  defendants  wrongfully  and  un- 
lawfully refnse  to  allow  plaintiff  to  re-enter 
upon  their  lands  and  to  resume  the  cutting 
of  their  timber  under  said  contract,  afttf 
he  tiad  suspended  tba  catting  of  the  ssmeT 
Answer:  No. 

"(15)  If  your  answer  to  the  preceding  Issue 
shall  t>e  *Yes,*  what  damage  did  plaintiff  sus- 
tain thereby?   No  answer." 

Judgment  on  the  verdict  for  the  defend- 
ants, and  plaintiff  appealed. 

Armlstead  Jones  &  Son,  Douglass  &  Doug- 
lass, R.  N.  Slmms,  and  W.  H.  Lyon,  Jr.,  all 
of  Balelgh,  for  appellant  Jones  &  Bailer,  of 
Balelg^  for  appellees. 

WALKER,  J.  (after  stating  the  facts  as 
atMve).  [1]  The  defendants  allege  that  there 
was  a  stipulation  as  to  the  manner  of  cutting 
the  timber  which  was  omitted  from  the  con- 
tract by  mutual  mistake  or  by  the  fraud  of 
the  plaintiff  inducing  a  mistake  on  the  part 
of  the  defendants.  But  we  do  not  find  in  the 
record  any  evidence  of  fraud;  and  as  the 
Jury,  in  answer  to  the  third  Issue,  have 
found  that  there  was  fraud  or  mutual  mis- 
take, without  designating  which  of  the  two» 
we  are  unable  to  tdl  whether  th^  answer 
was  based  mwn  the  fraud  or  the  ndstaka 
The  court  submitted  the  OQoetlon  of  fraud 
to  the  Jury  against  an  express  prayer  of 
the  plaintiff  that  tbere  was  no  evidence  of 
fraud,  and  consequently  we  have  an  emme* 
ons  finding  iqwn  the  ttitrd  issne.  The  Jury 
might  have  fonnd  tliat  there  was  fraud  and 
no  mistake  and  yet,  misled  by  the  erroneoos 
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mllug  and  Inatntctlons  of  the  court,  bare 
Stren  the  answer,  which  la  tally  responalTe 
to  the  isaae.  This  error  so  permeates  the 
■entire  caae  that  It  la  snfOctent  of  Itadf  to 
reiinlre  a  new  tilaL  It  nuikea  no  dlfferokce 
that  the  allied  agreement  was  made,  unless 
there  was  fmad  or  mutnal  mistake,  for 
which  the  contract  will  be  corrected  and 
made  to  record  the  trnth. 

[1]  There  was  also  wror  In  the  rulings 
upon  the  fifth  issue,  as  erldence  was  ad- 
mitted, over  plalntUTs  objection,  of  the 
agreement  as  to  the  depodt  of  91,000  or  the 
S^Tlng  of  a  note  ot  like  amount  to  James 
Moore  as  a  seci|rlt7  for  the  faithful  perform- 
ance of  fbo  contract  It  eridently  tended 
to  vary  the  contract  materially  and  even  to 
contradict  It  It  was  proposed  by  It  to  show 
An  oral  agreement,  not  Inserted  In  the  con- 
tract, which,  -if  tnoken  by  the  plaintiff, 
would  terminate  the  timber  contract  and 
direst  the  plain tlflP  of  all  rights  thereunder. 

[3]  Where  the  law  does  not  require  the 
contract  to  be  In  writing  and  It  was  not  in- 
tended that  the  written  instrument  should 
state  the  whole  of  the  agreement  between 
the  parties  thereto,  but  that  a  part  thereof 
should  rest  In  parol,  the  latter  part  may  be 
proved,  if  it  does  not  materially  vary  or 
-contradict  that  which  has  been  written  but 
is  consistent  therevplth.  The  rule  is  thus 
stated  in  Clark  on  Contracts  (2d  Ed.)  at 
page  85:  "Where  a  contract  does  not  fiill 
within  the  statute,  the  parties  may,  at  their 
option,  pnt  their  agreement  in  writing  or 
may  contract  orally  or  pnt  some  of  the  terms 
in  writing  and  arrange  others  orally.  In 
the  latter  case,  although  that  which  Is  writ- 
ten cannot  be  aided  by  parol  evidence,  yet 
the  terms  arranged  orally  may  be  proved  by 
parol.  In  which  case  they  supplement  the 
writing  and  the  whole  constitutes  one  en- 
tire contract."  Commenting  on  this  passage 
In  Evans  v.  Freeman,  142  N.  C.  61,  M  S.  E. 
847,  we  said:  "In  such  a  case  there  Is  no 
violation  of  the  familiar  and  elementary 
rule  we  jhave  beft)re  mentioned  (against 
varying  or  contradicting  a  written  agree- 
ment), because  In  the  sense  of  that  rule  the 
written  contract  is  neither  contradicted,  add- 
-ed  to,  nor  varied ;  but,  leaving  It  in  full  force 
-and  operation  as  it  has  been  e^ressed  by 
the  parties  in  the  writing,  the  other  part  of 
the  contract  Is  permitted  to  be  shown  in 
order  to  round  it  out  and  present  It  In  its 
completeness  the  same  as  if  all  ctf  It  had 
beai  committed  to  writing."  Numerous  cas- 
-es  In  this  court  sustain  this  rule.  Cobb  v. 
CI  egg,  137  N.  a  153,  49  S.  E.  80 ;  Walker  r. 
Cooper,  IfiO  M.  C.  129,  63  S.  E.  «81 ;  Type- 
writer Co.  V.  Hardware  Co.,  143  N.  0.  97,  66 
S.  B.  417;  Evans  v.  Freeman.  142  N.  O.  61, 
54  S.  B.  847;  Walker  r.  Venters,  148  N.  a 
388,  62  S.  E.  610;  BasDlght  v.  Jobbing  Uo., 
148  N.  C.  360;  62  8.  a  420;  Woodson  r. 
Beck.  151  N.  a  144,  66  S.  B.  751.  81  L.  B.  A. 
<N.       286w  Bat  the  evidence  admitted  hi 


our  case  does  not  faU  within  the  well-settled 
rule,  as  It  essentially  varies  and  directly 
contravenes  the  written  contract,  Incorporat- 
ing In  It  a  dauae  which,  In  a  certain  con- 
tingency, would  nnllii^  or  destroy  It  Xhls 
cannot  be  done.  When  parties  redoee  their 
agreonent  to  wrltii^r,  parol  evidence  la  not 
admlsrible  to  contradict,  add  to,  or  vary  It ; 
and  this  is  so  although  the  particular  agree- 
ment is  not  required  to  be  In  writing,  the 
reason  b^ng  that  the  written  manorial  is 
considered  to  be  the  best  and  tharefore  la 
declared  to  be  the  only  evidence  of  what  the 
parties  have  agreed,  as  they  are  presumed 
to  have  inaerted  in  It  all  the  jwovlslons  by 
wtalch  tb^  intended  or  are  willing  to  be 
bound.  Evans  v.  Freonan,  supra;  letry 
V.  Bailroad,  01  N.  0.  236.  In  Bvana  t.  Free- 
man, supra,  It  was  further  said:  '^Numerous 
other  cases  have  beai  decided  by  this  court  - 
In  whldi  the  application  of  the  same  princi- 
ple has  been  made  to  various  combinations 
of  facts,  all  tending,  though,  to  the  same 
general  conclusion  that  su(^  evidence  is 
competent  where  It  does  not  conflict  with 
the  written  part  of  the  agreement  and  tends 
to  supply  its  complement  or  to  prove  some 
collateral  agreement  made  at  the  same  time. 
The  other  terms  of  the  contract  may  general- 
ly thus  be  shown  where  It  appears  that  the 
writing  embraces  some,  but  not  all.  of  the 
terms.  Twldy  v.  Saunderson,  31  N.  C.  5 : 
Manning  v.  Jones,  44  N.  a  36S;  Daughtry 
V.  Boothe,  49  N.  C.  87;  Perry  v.  Hill,  68  N. 
O.  417 ;  Willis  V.  White,  73  N.  O.  484 ;  Terry 
V.  Railroad,  supra;  Gumming  v.  Barber.  09 
N.  C.  332  [5  S.  B.  903]."  This  court.  In  Ray 
V.  Blackwell,  04  M.  C.  10,  and  Moffltt  v. 
Mbnesa,  102  N.  0.  457,  8  S.  E.  399,  refused  to 
apply  the  principle  allowii^  the  unwritten 
part  of  the  contract  to  be  shown  because  the 
oral  evidence  traded  to  contradict  or  vary 
the  written  part  of  the  contract  and  not 
merely  to  add  other  consistent  terms  to  It. 
In  Moffltt  V.  Maness,  supra,  we  were  admon- 
ished that  the  rule  against  the  admissibility 
of  parol  testimony  to  vary  the  terms  of  a 
written  Instrument  has  perhaps  been  re- 
laxed too  much,  and  tliat  the  farthest  limit 
has  been  reached  In  admitting  such  testimo- 
ny, beyond  which  it  vrill  not  be  safe  to  go. 
The  court  sounds  the  alarm  and  warns  us 
against  the  dangers  ahead.  It  is  safer  to 
trust  in  the  writing  (the  memorial  selected 
by  the  parties  for  preserving  the  Integrity  of 
their  treaty)  than  to  confide  In  human  mem- 
ory for  the  exact  r^roductlon  of  the  facts, 
for,  says  Taylor,  J.,  "time  wears  away  the 
distinct  Image  and  <dear  impression  ot  the 
tact  and  leaves  In  the  mind  uncertain  opin- 
ions. Imperfact  notions,  and  vague  surmises." 
Smith  V.  Williams,  5  N.  a  426,  4  Am.  Dec. 
664.  There  was  no  attempt  to  reform  the 
contract  for  frand  or  mistake  In  ttils  re- 
spect,  and  the  fourth  and  fifth  Issues  are  not 
so  framed. 
[4]  The  instructton  upon  tlie  elshtb  iamie 


Digitized  by  Google 


814 


79  SOinXUlASTBRN  BBPOBTBB 


(N.C. 


left  out  of  condderatlon  that  by  the  tenns 
of  the  oral  agreement,  as  it  is  stated  hy  de- 
fendant, the  plaintiff  bad  the  right  to  sus- 
pend the  cutting  If  the  market  price  of  lum- 
ber bad  so  declined  as  to  make  it  unprofit- 
able, and  the  jury  were  told  Instead  that 
tbey  should  answer  that  issue  afflrmatiTely, 
if  tbey  found  that  there  was  a  stipulation 
for  continuous  cutting,  and  it  was  omitted 
from  the  agreement  by  fraud  of  plaintiff  or 
mutual  mistake.  If  it  was  made  and  left 
out  of  the  written  agreement  by  fraud  or 
mistake,  the  real  inquiry  then  was  whether 
the  plaintiff  had  violated  it  by  failing  to 
cut  continuously  when  in  the  then  state  of 
the  lumber  market  it  was  profitable  to  con- 
tinue the  cutting. 

[II  It  will  be  well  to  notice  one  position 
taken  by  the  defendant,  which  Is  that  the 
contract  is  executory  and  not  an  executed 
contract  of  sale— a  meie  agreement  to  con- 
vey the  timber  and  not  a  perfected  convey- 
ance of  it  But  we  nndorstand  that  the 
same  rule  applies  to  both  executory  and  ex- 
ecuted written  contracts  with  regard  to  the 
competency  of  parol  evidoice  to  vary  or  con- 
tradiet  them.  If  the  pWntift  has  violated 
the  contract  as  written  by  the  parties,  or  as 
It  should  have  beoi  written,  if  there  was 
firaud  or  mlstafce,  he  may  not  be  able  to  re- 
cover, d^iending,  of  course,  upon  the  nature 
of  the  breach  and  the  paitlciilar  twins  of 
the  contract  Looking  at  the  verdict  and 
eliminating  the  first  ^ht  iBsaes,  as  to  which 
there  was  error,  we  do  not  see  that  the 
plaintiff  has  committed  any  br»cb  from 
which  a  forfeiture  of  his  contract  results. 
The  jury  have  said  that  he  did  not  remove 
any  cut  timber  without  paying  for  It  Apart 
from  this  alleged  breach,  which  the  Jnry  have 
negatived,  the  important  and  dominating 
issues  in  the  case  are  the  first  eight. 

Our  opinion,  though,  is  that  the  contract 
is  an  executed  one  and  not  merely  executory. 
We  have  so  repeatedly  held  as  to  similar  con- 
tracts In  recent  years.  In  Lumt>er  Co.  v. 
Corey,  140  N.  C.  4G2.  63  S.  E.  300,  6  L.  R.  A. 
(N.  S.)  468,  it  was  said:  "This  court  has  so 
recently  and  so  fully  considered  the  question 
as  to  the  true  constmction  of  contracts  mb- 
stantlally  like  the  one  now  under  review 
(which  is  substantially  like  the  Wilson-Scar- 
boro  deed)  ttiat  it  wonid  seem  almost  use- 
less for  us  to  add  anything  to  what  has  al- 
ready been  said.  We  have  decided  tliat  such 
a  contract,  which  could  be  treated  as  in  ef- 
fect a  conveyance,  passes  a  present  estate  in 
the  timber,  defeasible  as  to  all  timber  not 
cut  within  the  limit  of  time  fixed  by  the  par- 
ties In  their  agreement  This  is  the  true  con- 
struction." And  again  in  Hawkins  v.  Lumber 
Co.,  139  N.  C.  160,  61  S.  E.  852:  "The  true 
construction  of  this  instrument  (a  contract 
for  cutting  timber  within  a  fixed  period) 
*  *  *  is  that  the  same  conveys  a  present 
estate  of  absolute  ownership  in  the  ttml>er, 
defeasible  as  to  all  timber  not  removed  with- 


in the  time  required  by  the  terms  of  the 
deed"— and  this  statement  of  the  law  is  ap- 
proved In  Lumber  Ca  v.  Corey,  140  N.  C. 
467  [63  S.  E.  300.  6  L.  R.  A.  (N.  S.)  468].  In 
Bunch  7.  Lumber  Co.,  134  N.  0. 116,  46  S.  £. 
24,  it  Is  said  that  the  form  of  the  instrument 
counts  for  little.  "It  is  more  a  difference  in 
form  than  in  substance.  In  no  event  should 
we  give  a  qonstruction  to  the  Instrument 
which  will  confer  any  greater  right  or  estate 
than  is  commensurate  with  the  object  and 
purpose  of  the  parties  as  expressed  in  it 
The  spirit  and  letter  of  the  contract  exclude 
the  idea  that  when  the  time  fixed  by  it  ex- 
pired, the  defendant's  assignor  was  to  have 
any  right  interest  or  estate  in  the  timber 
then  standing  on  tiie  land."  And  approving 
Strasson  v.  Montgomery,  32  Wis.  52,  the  prin- 
ciple is  thus  stated:  'The  former  conveyance 
was  of  all  the  trees  and .  timber  on  the 
premises,  with  the  proviso  that  the  vendee 
should  take  the  same  off  the  land  within 
four  yekrs.  •  •  •  It  is  well  settled,  on 
principle  and  by  authority,  that  the  legal 
effect  of  the  instrument  is  that  the  vendor 
thereby  conveyed  to  the  vendee  all  of  the 
trees  and  timber  on  the  premises  which  the 
vendee  should  remove  therefrom  within  the 
prescribed  time,  and  that  such  as  remained 
thereon  after  that  time  should  belong  to  ine 
vendor  or  to  his  grantee  of  the  premises." 
See,  also,  Homthal  v.  Howcott  154  N.  C  230. 
70  B.  E.  171,  where  the  same  doctrine  was 
recognized  and  applied  by  this  court  speaking 
by  Justice  Allen.  It  has  also  been  held  that 
growing  trees  are  a  part  of  the  realty,  and 
deeds  and  contracts  concerning  them  are  gov- 
erned by  the  law  applicable  to  that  species  of 
property.  Drake  v.  Howell,  133  N.  C.  163.  45 
S.  E.  639;  Hawkins  v.  Lumber  Co.,  supra. 
We  see,  therefore,  that  this  is  an  executed 
contract  operating  as  a  conveyance  of  the 
timber  and  a  defeasible  estate  therein  and  of 
course  is  required  to  be  in  writing.  It  can- 
not be  contradicted  or  varied,  nor  can  It  be 
proved  by  parol,  but  only  by  the  writing  duly 
executed. 

We  should  perhaps  notice  another  matter. 
A  careful  reading  of  the  testimony  has  not 
convinced  us  that  there  is  any  evidence  of  a 
mutual  mistake  by  the  parties  in  writing 
their  contract  A  contract  is  the  agreement 
of  twth  parties  and  not  merely  the  Intention 
of  one.  Their  minds  must  meet  and  be  in 
accord  upon  one  and  the  same  thing  at  the 
same  time.  Rodgers  v.  Bell,  156  N.  C.  3T.S. 
72  S.  E.  817 ;  Elks  v.  Insurance  Co.,  159  N. 
C  619,  75  S.  E.  808.  "Even  if  the  defendant 
had  clearly  shown  tliat  it  so  understood  the 
agreement,  It  will  not  do,  as  the  court  pro- 
ceeds not  upon  the  understanding  of  one  of 
the  parties  but  upon  the  agreement  of  both. 
No  principle  Is  better  settled."  Lumber  Co. 
V.  Lumber  Co.,  137  N.  C.  431,  49  a  E.  946, 
citing  Brunhild  v.  Freeman.  77  N.  C.  128, 
Prince  v.  McRae,  84  N.  C.  674,  Bailey  v. 
Rutjes.  86  N.  C.  520,  and  other  cases.  It  fol- 
lows from  this  doctrine  that  no  contract  can 
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be  altered  or  am«ided  In  any  substantial 
respect,  except  by  consent  of  both  parties  or 
by  what  may  be  equivalent  thereto. 

[6]  If  a  court  finds  that  there  has  been  a 
mutual  mistake,  or  Its  equivalent,  viz.,  that 
tJttere  has  been  a  mistake  of  one  of  the  par- 
ties brought  about  by  the  fraud  of  the  other, 
it  will,  In  an  otherwise  proper  case,  reform 
ttie  contract,  but  not  otherwise.  The  undis- 
closed Inteutlon  or  understanding  of  one  will 
not  answer  the  purpose.  "The  mistake,  to  be 
relived  against  In  equity,  must  be  one  that  is 
mntual,  material,  and  not  Induced  by  negli- 
gence. It  must  be  mutual,  If  the  complain- 
ant wishes  to  have  the  Instrument  rejormed 
and  Dot  simply  set  aside,  because  equity  can- 
uot  undertake  to  reform  on  the  ground  of 
ignorance  or  misapprehension  of  one  of  the 
parties  as  to  any  facts,  though  It  may  re- 
scind. It  Is  essential  that  the  mistake,  to 
be  relieved  against  in  equity,  must  be  an 
error  on  both  sides.  If,  however,  such  Igno- 
rance or  misapprehension  was  Induced  or 
fraudulently  taken  advantage  of  by  the  other 
party,  relief  will  be  administered,  but  ob- 
viously on  different  grounds."  Blspham  on 
£>]Tiity,  S  181.  "Equity  will  reform  a  written 
contract  or  other  Instrument  Inter  vivos 
where,  through  mutual  mistake  or  the  mis- 
take of  one  of  the  parties,  induced  or  accom- 
panied by  the  fraud  of  the  other,  It  does  not, 
as  written,  truly  express  the  agreement  of 
the  parties."  Eaton  on  Equity,  S  618 ;  Ware- 
bouse  Co.  V.  Ozment,  132  N.  O.  839,  44  S.  E. 
6SX;  Pelletier  v.  Cooperage  Co.,  158  N.  C.  403, 
74  S.  E.  112;  Pameron  r.  Lumber  Co.,  161  N. 
C.  498,  rr  S.  E.  694;  and  same  case  at  this 
term,  79  8.  E.  607.  The  defendant's  evidence 
in  this  case  hardly  conforms  to  the  standard 
of  proof  required  for  a  correction  of  written 
Instruments.  It  tends  to  show  a  mistake  in 
Ilia  own  mind  rather  than  one  common  to 
tbe  parties — his  own  understanding  rather 
tban  the  agreement  of  the  parties.  It  must 
bave  been  the  Intention  of  both  to  write  the 
contract  as  he  now  claims  it  should  be  and 
to  Insert  In  it  the  clause  alleged  to  have  been 
left  out  • 

The  Judgment  and  verdict  will  be  set  aside, 
and  a  new  trial  granted. 

New  trlaL 
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et  al. 

(Supreme  Court  of  Appeals  of  West  Tirgiida. 
Oct.  7,  1913.) 

(Bj/Uabiu  hy  the  Court.) 

1.  Etidkitce  (I  342*)  —  Copt  or  Rkjobdbd 
GBAin— Admissibiutt. 

A  copy  of  a  grant  of  land  by  the  common- 
wealth of  VirpnU,  certified  by  the  auditor  of 
this  state  or  the  register  of  the  land  office  of 
Virginia,  showing  qo  seal  of  the  commonwealth 
thereon,  nor  anything  indicating  that  It  had 
borne  such  seal,  when  recorded,  Is  admissible 
as  evidence  of  title  to  the  land.  npoQ  the  pre- 


sumption that  the  original  Is  under  seal,  aris- 
ing from  tile  recordation  thereof  and  the  recital 
in  the  testimonium  danse  that  the  Governor 
bad  affixed  the  seaL 

[Ed.  Note.— For  other  cases,  see  SMdence, 
Cent  Dig.  U  1302-1314;  Dec.  Dig.  {  S42.*] 

2.  Wills  (S  246*)— Pbobatb— Aouission  to 

ItECOBD— COLLATEEAL  ATTACK, 

Admission  to  record,  by  the  clerk  of  a 
county  court  of  this  state,  of  a  copy  of  a  irill 
probated  in  another  state  amounts  to  probate 
thereof,  which  cannot  be  coUaterally  drawn 
in  guestioD,  nor  set  aside  otherwise  than  in 
the  manner  prescribed  by  statute. 

[Ed.  Note.— For  other  cases,  see  WUlfl,  CenL 
Dig.  SI  582.  683:  Dec.  Dig.  |  246.*] 
8.  Public  Lands  (|  1^*)— Entbt  or  InuEr- 

INITB  DBSCBIPTION  —  EETXOT  —  SaBSEQUBni 

GEAirr. 

An  entry  of  land,  general  and  indefinite  in 
its  description  of  the  land-  claimed  under  It,  and 
afterwards  carried  into  survey  and  grant,  re- 
lied upon  as  proof  of  an  exception,  from  an- 
other grant,  ot  land  susceptible  of  inclusion  by 
the  description  of  the  entry,  but  lying  entirely 
outside  of  the  lines  of  the  survey  and  patent 
founded  on  the  entry,  may  be  treated  by  a  jury 
as  calling  only  for  the  land  surveyed  and  grant* 
ed,  and  as  having  been  deemed  by  the  surveyor 
to  be  identical  with  the  survey  and  merged 
therein,  and  the  land  lying  beyond  the  lines  of 
the  survey  as  not  having  been  excepted. 

lEd.  Note.— For  other  cases,  see  Public 
Lands,  Cent.  Dig.  {  599;  Dec.  Dig.  {  186.*] 

4.  Grant  or  Public  Land— Subvet. 

Qutere,  whether,  to  except  an  entry  not 
speciDcally  excluded  by  a  grant  with  reserva- 
tions, authorised  by  the  act  of  June  22,  1788 
{12  Bening's  St.  at  Large,  p.  646)  the  sur- 
vey designating  the  entry  must  be  produced. 

]B3rror  to  Olrcult  Court,  Raldgh  County. 

Action  by  the  William  James'  Sons  Com- 
pany against  E.  P.  Crouch  and  another. 
Judgment  for  plaintiff,  aiid  defendants  bring 
error.  Afflrmed. 

DUlou  &  Nuckolls,  of  FayettevlUe,  for 
plaintiffs  in  error.  McCreery  &  Patterson,  of 
Beckley,  and  T.  N.  Bead,  of  Hlnton,  for  de- 
fendant In  error. 

FOE^ENBARGEJB,  P.  Having  Introduced 
no  evidence  except  certified  copies  of  a  cer- 
tain grant,  the  defendants  in  this  action  of 
ejectment  demurred  to  the  plalntifTs  evi- 
dence, and  the  court,  being  of  the  opinion 
that  the  evidence  was  sutUclent  in  law  to 
sustain  a  verdict  for  the  plaintiff,  overruled 
the  demurrer,  and  rendered  Judgment  for  it 
upon  the  conditional  verdict,  fixing  the  loca- 
tion and  iMundarles  of  the  land. 

In  support  of  their  demurrer,  the  plain- 
tiffs in  error  charge  defects  In  the  paper 
title  of  the  plaintiff  and  Insufficiency  of  the 
evidence  to  prove  the  land  In  controversy 
lies  within  the  territory  the  title  papers  pur- 
port to  cover. 

[1]  The  title  claimed  by  the  plaintiff  goes 
back  to  the  De  Witt  Clinton  grant,  dated 
February  17,  1796.  To  establish  this  grant, 
the  plaintiff  produced  a  copy  of  the  patent 
to  De  Witt  Clinton,  certified  by  the  auditor 
of  the  state.  As  so  certified,  the  patent  ap- 
peared to  bear  the  seal  of  the  commonwealth 
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of  Virginia,  but,  In  making  tiie  copy,  a  print- 
ed form  WB9  used  on  which  the  word  "Seal" 
appeared,  and  it  was  not  erased  so  aa  to 
make  the  copy  conform  to  the  record.  The 
fact  Is,  aa  shown  by  agreement,  that  the 
record  of  this  patent  shows  no  seal.  To 
prove  this,  the  defendants  produced  another 
copy  certified  by  the  auditor,  and  also  two 
others  of  different  dates  from  the  land  office 
at  Richmond,  Va^  showing  none. 

Construing  the  statute  as  not  having  re- 
quired It,  the  Yii^inia  registers  of  the  land 
ofBce  did  not  record  the  seals  as  parts  of  the 
grants,  and  this  custom  having  prevailed  for 
more  than  200  years,  during  which  thousands 
of  grants  were  made  and  recorded,  the  courts 
of  Virginia  and  Kentucky,  once  a  part  of  Vir- 
ginia, have  given  effect  to  this  practical  con- 
struction, and  admitted  copies  of  patents 
from  the  Virginia  land  office  as  evidence  of 
valid  title,  notwithstanding  the  failure  there- 
of to  show  the  seals.  The  two  constructions 
of  the  statute  which  it  Is  supposed  the  offi- 
cers considered,  and  the  reasons  which  im- 
pelled them  to  accept  the  grammatical  rath- 
er than  the  legal  construction,  are  fully  set 
forth  in  Hedden  v.  Overton,  4  Bibb  (Ky.) 
406,  and  Coal  &  Iron  Oo.  v.  Coal  &  Iron  Co., 
101  Va.  723,  45  S.  E.  291.  The  decision  in 
Hedden  v.  Overton  was  approved  and  follow- 
ed in  Sneed  v.  Ward.  S  Dana  (Ky.j  187,  and 
by  the  United  States  Circuit  Court  of  Ap- 
peals in  Robinson  v.  Dewhurst,  68  Fed.  3^ 
15  C.  C.  A.  466,  an  action  of  ejectment 
originating  In  the  United  States  Circuit 
Court  for  the  District  of  West  Virginia,  and 
involving  lands  in  this  state.  Although  the 
statute  seems  to  have  required  all  grants 
by  the  commonwealth  to  be  "entered  of  rec- 
ord at  full  length"  by  the  register  of  the  land 
office  (Code  of  1819,  voL  I,  c  86.  {  56,  p.  334), 
the  registers,  deeming  the  seal  to  be  no  part 
of  the  grant,  omitted  it  li^lly  it  is  un- 
doubtedly a  part  of  the  grant  or  patent  and 
essential  to  Its  completion,  the  statute  re- 
quiring such  papers  to  be  signed  by  the  Oov- 
-emor  and  sealed  with  the  seal  of  the  com- 
monwealth, but  In  a  narrow,  grammatical 
sense  It  Is  not  a  part  of  the  patent,  but  only 
an  appendage  thereof.  At  least  it  was  so 
regarded  and  treated,  and,  for  that  reason, 
it  was  not  recorded.  The  adoption  of  this 
view  was  no  doubt  superinduced  or  Impell- 
-ed  by  the  Impossibility  of  producing  upon 
the  record  books  a  facsimile  of  the  state 
seal.  The  conclusion  of  the  Virginia  and 
Kentucky  courts  finds  some  support  in 
the  presumption  In  favor  of  the  regular- 
ity of  the  acts  of  pfibllc  officials.  As  certi- 
fied, the  patent  Itself  declares  the  Oovem- 
or  had  caused  the  seal  of  the  commonwealth 
to  be  affixed.  The  statutory  provisions,  r^- 
ulating  the  acquisition  of  land  by  grant 
from  the  commonwealth,  were  spedflc  and 
I>osltlve  as  to  the  requisite  steps.  The  pat- 
ents were  prepared  by  the  register  of  the 
land  office.  On  them  he  indorsed  that  the 
party  In  whose  favor  the  patent  was  made 


out  had  title  to  the  land,  and  this  Indonement 
was  founded  on  the  records  of  bla  oflleew 
The  paper  thus  pr^iared  and  indorsed  was 
delivered  by  him  to  the  Qovemor,  whose  do- 
ty it  was  to  sign  it  and  affix  to  it  the  seal  of 
Uie  oommonwealth.  After  this,  it  became  the 
duty  of  the  register  to  record  It,  and  be  had 
no  authority  to  record  it  without  the  signa- 
ture of  the  Governor  and  the  seal  of  Uie  com- 
monwealth. The  certified  copy  shows  thtt 
patent  In  question  was  recorded,  and  pre- 
sumptively the  record  thereof  was  made  aft- 
er the  Governor  bad  subscribed  his  name  to 
It  and  affixed  the  seal,  for  the  register  had  no 
authority  to  record  it  until  it  was  so  signed 
and  sealed.  Certain  copies  of  grants  certi- 
fied by  the  auditor  of  this  state,  put  In  evi- 
dence, show  seals,  as  if  they  had  been  copied 
from  the  original  patents,  and  are  relied 
upon  as  contradicting  the  statement  that  the 
raster  did  not  record  the  seals,  but  these 
copies  were  no  doubt  made  on  the  printed 
forms  used  by  the  auditor,  bearing  seals,  and 
so  carry  on  their  fttces  the  error  found  in  the 
copy  of  the  Clinton  patent  The  statement 
of  fact  is  taken  from  the  Virginia  and  Ken- 
tucky cases,  and  Is  no  doubt  founded  upon 
the  result  of  actual  Investigation.  The  rea- 
soning and  concludon  of  the  Virginia  and 
Kentucky  courts  are  approved  and  adopted, 
and  the  certified  copy  held  to  be  admissible 
as  evidence  of  title,  notwithstanding  Its 
omission  of  the  seal.  The  presumption  up- 
on which  this  ruling  stands  is  recognized  in 
most  jurLBdictlons,  and  generally  applied  un- 
der the  circumstances  disclosed  here.  1  Tay- 
lor, Ev.  I  149;  25  A.  &  B.  Bac.  U  78;  U 
Etacy.  of  Ev.  666. 

[2]  The  wlU  of  Oliver  L.  Phelps,  probated 
In  the  surrogate's  office  of  Ontario  county, 
N,  Y.,  on  the  17th  day  of  May,  1814,  as  con- 
stituting a  link  in  the  plalntUTa  chain  of  ti- 
tle, was  not  proved  in  Raleigh  county  as  an 
original  will,  but  a  copy  thereof  was  admit- 
ted to  record  aa  an  authenticated  copy  of  the 
will  as  probated  in  Ontario  county.  N.  Y., 
by  the  clerk  of  the  county  court  of  Raleigh 
county  February  18, 1861.  The  copy  was  not 
authenticated  in  the  manner  prescribed  by 
the  state  and  federal  statutes.  The  certlfl- 
cate  of  probate  in  Ontario  county  was  not 
under  seal,  nor  was  the  official  character  of 
the  surrogate  shown  In  the  manner  prescrib- 
ed. Although  the  evidence  of  the  protiate  ot 
the  will  In  New  Tork  was  not  sufficient  to 
authorize  probate  of  the  copy  in  this  state.  It 
was  admitted  to  record.  Such  admission 
was  a  Judicial  act  It  was  a  sentence  of 
probate,  notwltlistanding  the  error  commit- 
ted by  the  clerk  in  the  acceptance  of  insuffi- 
cient evidence.  However  erroneous  and  Ir- 
regular, this  probate  cannot  be  ignored  nor 
called  In  question  otherwise  than  by  direct 
attack  upon  it  In  the  manner  provided  by 
law.  Norvell  v.  Lessueur,  33  Grat  (Va.)  222 ; 
Kirby  v.  Klrby,  84  Va.  627.  5  S.  E.  539;  Rob- 
inson V.  Allen  et  aL,  11  Qrat  (Va.)  785; 
Taylor  v.  Bomsldefl^  1  Grat  (Va.)  166;  Woof- 
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ter  T.  Mats^  76  B.  B.  131, 134;  West  v.  West 
8  Band.  (Ta.)  373 ;  Vaugban  t.  Doe,  1  Leigh 
(Va.)  287;  WUls  v.  Spraggina,  3  Grat  (Va.) 
555;  Parker  v.  Browu,  6  Grat  (Va.)  654. 
"After  a  vlll  has  been  admitted  to  record.  It 
cannot  with  us,  be  controverted  Inciden- 
tally ;  as  it  freqnently  is  in  the  English  com- 
mon-law courts,  and  sometimes  (through  the 
Interrentioa  of  a  jury)  In  their  court  of 
chancery,  in  consequence  of  the  want  of  a 
court  of  probate  in  relation  to  wills  of  real 
estate.  The  sentence  of  our  courts  of  pro- 
bate cannot  be  drawn  In  question,  unless  in 
an  appellate  forum,  except  in  the  mode  pre- 
scribed by  our  statute  of  wills."  Malone  t. 
Bobbs,  1  Bob.  (Va.)  346,  89  Am.  Dec  263. 
The  action  of  the  clerk  In  admitting  to  rec- 
ord a  will  or  an  authenticated  copy  of  one 
probated  in  another  state  has  the  same  effect 
as  if  admitted  by  the  county  court  Code 
c.  77,  I  26.  To  set  aside  the  probate  of  a 
copy,  llie  mode  prescribed  by  section  25  of 
chapter  77  of  the  Code  must  be  fallowed. 
UcVey  T.  Butcher,  78  S.  B.  691. 

[3]  De  Witt  Olnton  conveyed  Ids  grant  to 
one  Oliver  Phelps.  The  devisees  of  Phelps 
conveyed  it  to  Andrew  Kingsbury,  as  treas- 
urer <^  the  state  of  Connecticut,  and  his  suc- 
cessors in  office,  for  the  use  and  beneni:  of 
the  schools.  On  May  12.  1818,^  Kingsbury, 
as  such  treasurer,  sold  and  conveyed  it  to 
Gideon  Granger.  The  title  of  Granger  was 
afterwards  confirmed  by  a  deed  from  Zech- 
arlah  Seymour  and  James  Smedley,  trus- 
tees under  tbe  will  of  Oliver  Phelps.  After- 
wards, Gideon  Granger  disposed  of  it  to  his 
descendants  by  his  wilL  Later  It  was  passed 
on  to  more  remote  descendants  by  the  will 
of  Francis  Granger.  There  were  also  convey- 
ances of  undivided  Interests  among,  the  Gran< 
gers.  and  perhaps  strangers  were  Interested 
at  various  times,  but  all  interests  seem  to 
have  gotten  back  Into  the  hands  of  Granger 
descendanta  By  a  deed  dated  January  23, 
1B88,  numerous  persons  by  the  name  of  Wln- 
throp.  Granger,  Irving,  and  Plerson  conveyed 
the  land  to  Azel  Ford.  The  introduction  of 
this  deed  was  obected  to  on  aacount  of  a 
lack  of  evidence  to  establish  the  pedigrees  or 
interests  of  some  of  the  grantors.  The  ob- 
jection did  not  specify  the  extent  of  this  al- 
leged defect  and  the  brief  limits  it  to  two 
persons,  Charlotte  B.  Plerson  and  Bessie  C. 
Pleraon.  Presomptlvely  they  are  the  Char- 
lotte Boss  Plerson  and  Bessie  Cbapln  Roches- 
ter mentioned  in  the  will  of  John  A.  Gran- 
ger. The  latter  fs  described  in  the  deed  as 
having  lately  twrne  tbe  name  "Rochester," 
and  a  deposition  taken  for  the  purposes  of  an- 
other case  and  read  in  this  one  by  agreement 
shows  she  was  a  granddaughter  of  John  A. 
Granger.  In  view  of  the  record  of  the  title 
and  this  testimoiv*  tte  objection  U  obTloudy 
untenable. 

The  Clinton  grant  Is  what  Is  often  called 
an  "inclusive"  one,  or,  more  accurately,  one 
reserving  from  its  operation  prior  claims 
within  its  boundaries.  It  granted  by  metes 
79  8JL-62 


and  bounds  130,000  acres,  but  excepted  in 
general  terms  prior  claims  amounting  to  126,- 
000  acres.  Many  of  these  were  spedHcally 
located  by  the  plaintiff  in  its  proof,  but  there 
are  two  old  entries,  claiming  In  the  aggregate 
36,356.6  acres,  both  antedating  the  CUnton 
grant  as  to  which  there  is  controversy.  One 
of  these  was  made  by  Andrew  Beld  and  John 
Stuart  November  1,  1784,  for  31356.5  acres, 
and  the  other  by  Andrew  Beld,  March  20, 
1705,  for  5,000  acres.  Upon  these  two  en- 
tries a  survey  was  made  and  completed  on 
the  7th  day  of  April,  1796,  calling  for  a  com- 
bined acreage  of  86,356.6  acres,  the  aggre- 
gate of  the  entri^  .  On  the  27th  day  of 
March,  1797,  the  land  so  surveyed  was  grant- 
ed to  Andrew  Beld.  The  entries  were  very 
general  In  their  description  of  th^  land,  and. 
according  to  the  testimony  of  two  surveyors, 
are  susceptible  of  an  interpretation  making 
them  Include  about  three  times  the  quantity 
of  land  called  for  by  them.  As  so  construed, 
two  surveyors  were  of  the  opinion  that  they 
Included  the  land  in  controversy  in  ttiis  ac- 
tion, but  they  are  podtlve  the  survey  and  pat- 
ent made  under  entries  do  not  Include  any 
portion  thereof. 

Tbe  entries  were  made  prior  to  tbe  date  of 
the  Clinton  grant  which  contains  this  pro- 
vision: "But  it  la  always  to  be  understood 
that  the  survey  upon  which  this  grant  Is 
founded  Includes  126.000  acres  of  prior 
claims  which  have  a  preference  by  law  to 
the  warrants  and  rights  upon  which  this 
grant  la  founded,  liberty  Is  leserred  that  tbe 
same  shall  be  flnn  and  valid  and  may  be  car- 
ried Into  grant  or  grants,  and  this  grant 
shall  be  no  bar  in  either  law  or  equity  to  the 
conttrmatlon  of  the  tlUe  or  titles  to  the  same 
at  before  mentioned  and  reserved,  with  its 
appurtenances."  Part  of  tiiese  entries  was 
never  carried  into  grant  but  U  they  were  ex- 
cepted as  prior  claims  from  the  Clinton  grant 
that  grant  conferred  no  title  to  them.  The 
title  Uiereto  remained  in  the  commonwealth. 
Bryan  r.  WlUar^  21  W.  Va.  65;  Patrick  t. 
Dryden,  10  W.  Va.  387,  416;  Nichols  v.  do- 
v^,  4  Rand.  (VaO  366.  Under  the  statutory 
system  of  ^spositlon  of  piAlic  lands,  the 
entries  were  lodged  with  the  surveyors  as 
appllcatlom  for  the  surveys,  and  were  never 
transmitted  to  the  register  of  the  land  office, 
nor  recorded  therein.  Surveys  made  upon 
entries  and  plats  thereof  were  required  to  be 
transmitted  to  the  raster  of  the  land  oltlce 
and  recorded.  Thereupon  it  became  the  duty 
of  the  register  to  prepare  the  patents  for  ex- 
ecution by  the  governor.  The  entry  was  the 
basis  for  the  survey,  and  the  surrey  the 
basis  of  the  patent  As  tbe  register  of  the 
land  office  did  not  make  tbe  survey,  there 
was  no  occasion  for  recordation  of  the  en- 
tries In  Ms  othce.  The  entry  was  merged  In 
the  survey,  and  the  survey  in  the  patent. 
Both  were  mere  preliminary  steps  to  the  ex- 
ecution of  the  patent  but  they  conferred 
rights  In  the  nature  of  equities^  determina- 
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ble  1>7  tbe  courts  of  egolty,  when  tlie  stata- 
tory  proceeding  in  file  courts  ct  law  hj  ca- 
veat wM  not  adopted.  Tbe  caveat  was  a 
remedy  provided  by  statute  for  determlna- 
tl<m  of  controversies  between  fdalmante  for 
patents  to  tbe  same  land,  or  ccmoemlng  con- 
flicts of  bonndaries  of  entries  and  sorveys. 
After  tbe  Issuance  of  tbe  patent,  tbe  remedy 
by  caveat  was  not  available,,  but  fravdotaat 
patentees  of  land  In  equity  and  conscience 
belonging  to  otbers  were  held  to  be  trustees 
of  tbe  legal  title  for  the  beaeilt  of  tbe  latter. 
These  observations  show  tbe  nature  and  of- 
fice of  the  entry.  It  gave  a  claim  upon  the 
land,  but  it  was  an  Indefinite  one.  It  was  a 
mere  memorandum  to  tbe  aurveyor,  calling 
upon  him  for  definite  designation  of  tbe 
desired  land  by  a  survey.  Not  being  a  sur- 
vey, it  was  necessarily  Indefinite  and  gen- 
eral, notwithstanding  the  requirement  of  the 
statute  that  the  location  should  be  made  "so 
specially  and  precisely"  as  that  others  mls^t 
be  enabled,  "with  certainty,  to  locate  other 
warrants  from  tbe  adjacent  residuum."  In 
Haider  &  Weston  v.  Baugb,  9  Grat  (Va.) 
608,  tbe  validity  of  entries  was  a  subject  of 
inquiry,  and  the  substance  of  that  decision 
is  that  tbe  entry  may  be  indefinite,  but  is 
void  If  unreasonably  so.  It  was  observed 
that  a  surplus  of  a  few  acres  ought  not  to 
vitiate  the  whole  entry,  but  If  the  whole  of 
tbe  boundaries  were  described  by  sensible  ob- 
jects, so  that  there  could  be  no  reason  for 
one  to  yield  to  or  control  tbe  other,  tbe  en- 
try could  only  be  good  for  no  much  as  would 
be  covered  In  common  by  surveys  for  tbe  prop- 
er quantity  made  upon  each  of  tbe  boundaries. 
But  if  the  boundaries  were  so  extensive  that 
surveys  might  be  made  on  different  parts  of 
tbe  boundary  without  covering  any  land  in 
common,  tbe  entry  would  be  good  for  none. 
Obviouedy,  therefore,  notwithstanding  what  is 
said  as  to  the  requirement  of  deflnlteness,  tbe 
entries  were  nothing  more  than  mere  gen- 
eral Indications  of  the  location  of  tbe  desired 
land,  and  were  afterwards  defined  by  tbe  sur- 
reys. In  this  instance,  the  John  Stuart  en- 
try was  so  defined  in  less  than  18  months  aft- 
er it  was  made,  the  Beid  entry  in  about  IS 
months.  The  date  of  tbe  survey  combining 
them  was  April  27, 1796.  In  February  of  tbe 
same  year,  tbe  Clinton  grant  was  Issued,  up- 
oa  a  survey  made  in  May,  1795,  less  than  a 
year  prior  thereto,  about  six  montlis  after 
tbe  Stuart  and  K^d  entry,  about  two  months 
after  the  Beid  entry,  and  nearly  a  year  be- 
fore the  Beid  survey.  The  men  who  made 
these  snrv^s  and  entries,  or  tb^r  agents, 
were  upon  tbe  ground  In  tbe  wilderness  In 
which  tbe  lands  were  at  the  time,  and  they 
embodied  in  tbe  surv^  tb^  knowledge 
thereof  and  their  understanding  as  to  the 
descriptions  of  the  two  entries  in  question. 
Their  work  merged  tbe  entries  in  tbe  survey, 
wherefore  the  Jury  could  well  have  said  tbe 
indefinite  entries  were  Intended  to  conform 
to  tbe  survey,  and  therefore  extended  only  to 


tbe  limits  thereof  which  are  shown  not  to 
include  tbe  land  In  eontroveray. 

[4]  As  this  grant  Is  fbunded  upon  entries 
made  after  June  %  1788,  it  is  suggested,  but 
not  decided,  tha^  to  claim  tbe  benefit  of  an 
entry,  or  i^ow  an  exception  thereof  tnm  a 
grant,  under  a  gweral  reservation,  the  sur- 
vey on  which  tbe  grant  was  made  should  be 
produced,  showing  designation  of  the  entry 
thereon,  fbr  the  act  antborised  grants  only 
upon  surveys,  showing  reservations  <tf  priOT 
clalma  It  took  no  notice  of  entries  merdy 
lodged  with  surveyors,  and  was  passed  pri- 
marily, if  not  solely,  to  validate  unauthorised 
surveys,  then  found  in  the  land  ofllce,  and 
conffer  ri^ts  to  patoits  founded  on  them. 

The  act  reads  as  follows :  "Wtiaeaa,  sun- 
dry surveys  have  been  made  in  different 
parts  of  this  commonwealUi,  whidi  include 
In  the  general  courses  thereof,  sundry  small- 
er tracts  of  prior  claimants,  and  wbicta  In 
tbe  certificate  granted  by  the  surveyors  of 
the  respective  counties  are  reserved  to  such 
claimants;  and  the  Governor  or  cUef  magis- 
trate is  not  autborlzed  by  law  to  issue  grants 
upon  mdtk  certificates  of  surveys;  for  reme- 
dy whereof,  1.  Be  it  enacted  by  the  General 
Assembly,  that  it  sliall  and  may  be  lawful 
for  tbe  Governor  to  issue  grants  with  reser- 
vaticms  of  claims  to  lands  Included  within 
such  surveys,  anything  in  any  law  to  tbe 
contrary  notwithstanding."  (12  Henlng's  St 
at  Larg^  p.  64Q). 

At  the  date  of  the  Winthrop  deed,  some  of 
tbe  land  originally  conv^ed  to  Glintfm  had 
been  conveyed  away  to  strangers.  Accord- 
ingly the  Winthrop  deed  granted  to  Axel 
Ford  only  such  as  remained,  describing  it  as 
foUows:  "All  tbe  rest  and  residue  of  the 
De  Witt  CUnton  grant  of  130,000,  wbldi  now 
belongs  to  the  parties  of  tbe  first  part,  or  to 
wbldi  tbey  have  any  title,  legal  or  equita- 
ble" Asserting  du^  on  the  part  of  the 
plaintiff  to  show  tbe  location  of  tbe  land 
sold,  as  a  means  of  ldentl:^rlng  and  locating 
.that  remaining  unsold,  under  tbe  well-set- 
tled rule  requiring  a  claimant,  under  a  deed 
containing  exceptions,  to  locate  the  eicep- 
tions,  the  briefs  for  tbe  plaintiffs  in  error 
charge  failure  of  the  plaintiff  below  in  this 
respect  Tbe  lands  sold  from  the  grant  are 
not  spedflcally  located  by  the  evidence,  as 
were  tbe  prior  claims  excepted  from  the 
grant  itself,  but  the  testimony  of  a  witness 
was  Introduced,  showing  bis  entire  familiar- 
ity with  the  land  and  Intimate  knowledge 
thereof.  He  bad  been  attorney  and  agent 
for  tbe  Grangers  from  tbe  year  1870  to  1888. 
the  date  of  their  deed  to  Ford,  and  was 
thoroughly  acquainted  with  the  De  WItti 
Clinton  grant  As  attorney  for  tbe  Gran- 
gers, be  had  knowledge  of  all  their  trans- 
fers, and  kept  a  list  of  tbe  lands  they  had 
sold,  and  testified  that  he  knew  tbe  tracts 
in  controversy  had  never  been  conveyed  by 
the  Grangers.  He  had  not  only  been  their 
agent  and  attorney  and  kept  a  record  of 
their  sales  of  land,  but  bad  also  abstracted 
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th^  UfU^  bringli^  It  down  to  their  deed  to 
Ford.  TliuB  quaUfled.  be  said  lie  knew  the 
tract  of  land  In  controvert  had  never  been 
conveyed  away  by  the  Orangera  Under  the 
rallng  on  this  Question  made  In  the  recent 
case  of  Winding  Qolf  Golliery  Co.  t.  Gamp- 
bell,  78  8:  B.  884.  not  yet  ofBctally  reported, 
tUa  e^ence  was  admissible  and  snflOdent  to 
show  prima  fade  that  the  land  In  controvert 
ay  Is  no  part  of  that  previously  sold  and  con- 
veyed. 

Having  thns  examined  all  the  oiticlsmB 
of  the  plaintiffs  title  and  proof,  and  found 
them  untenable  and  seeing  no  detects  there- 
in, we  think  the  mllng  npon  the  dannrrer  to 
the  evidence  was  proper,  and  accordingly  af- 
firm the  judgment. 

Affirmed. 


CABPENTEB  T.  HATBTTBST  et  al. 
(Supreme  Court  of  Appeals  of  West  THrginia. 

Oct  7,  1818.) 

(SyUaluB  hy  the  Court.) 
Wills  (f  802*>-^Aonon— SumciXKOT  or  Svi- 

DERCB. 

On  the  trial  of  an  issue  deviBavit  vel  non, 
tlie  only  evidence  in  relation  to  the  due  exe- 
cution of  the  will  ia  the  testimooy  of  the  two 
subscribing  witnesses,  both  of  whom  prove  the 
competency  of  the  testator,  and  one  of  whom 
testifies  that  he  wrote  the  will  at  testator's  re- 
quest and  read  it  to  bim;  that  the  other  Bub- 
Bcribing  witness,  who  lived  near  by,  was  then 
sent  for  and  came ;  that  the  three  were  present 
together  in  the  room  when  testator  and  the 
two  witnesses  signed  the  paner.  The  other 
witness  admits  that  he  was  caUed  in  to  witness 
the  irill;  that  all  three  of  them  were  together 
in  the  room;  that  a  portion  of  the  will  was 
read  to  him;  and  that  he  signed  It  as  a  wit- 
ness in  the  presence  of  the  testator  and  the 
other  witness;  bnt  he  denies  that  he  saw  the 
testator  or  the  other  witness  sign  it  or  that  he 
saw  their  names  on  the  paper  at  the  time  he 
signed  IL  Hfld,  that  the  verdict  of  the  jory, 
which  was  against  the  validity  of  the  will,  was 
not  supported  by  the  evidence,  and  the  court 
properly  set  it  aside. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  U  576,  681,  700-710;  Dec.  Dig.  J  302.»] 

Appeal  from  Circuit  Court,  Marlon  County. 

Suit  in  equity  by  ^arab  Jane  Carpenter 
against  David  Hayhnrst  and  others.  From 
Judgm^t  for  defendants,  plaintiff  appeals. 
Affirmed. 

Harry  Shaw,  of  Fairmont  for  appellant 
Showalter  ft  Frame  and  U.  W.  Ogden,  all 
of  BUrmont,  for  arotileea. 

WXLUAHS,  J.  Sarah  Jane  Carpenter 
brought  a  salt  In  equity  against  Rebecca 
E^hurst  and  David  Hayhurst,  In  his  own 
right  and  as  executor  of  William  Hayhurst, 
deceased,  attacking  the  will  of  said  WUllam 
HsTbnrstv  deceased.  'Sb»  chancellor  direct- 
ed an  issue  devlsavlt  vel  non  to  be  tried  by 
a  jury.  The  trial  of  that  Issue  resulted  In 
a  finding  1^  the  foxy  that  the  paper  wrltii^ 
ofteed  as  the  will  tA  William  Hayhurst, 


deceased,  was  not  bis  wilL  On  motion  of 
David  Hayhurst  the  court  set  aside  the 
vardlct  of  the  Jury  and  awarded  a  new  trial. 
To  that  order  Mrs.  Carpenter  obtained  this 
writ  of  error. 

Testator  left  a.  widow,  Rebecca  Hayhurst, 
and  two  children.  David  Hayhurst  and  the 
plalntUC,  Sarah  Jane  Garpeiter.  The  will 
in  question  gives  tbe  wife  the  household 
goods  absolutely  and  a  Ufe  estate  in  all  of 
testator's  oVbiee  personal  proper^  and  In  bis 
lands  and  at  her  death  tbe  remainder  in 
the  lands  to  bis  son  David  Hayhtu^t,  who 
is  named  as  his  executor,  and  tbe  remainder 
In  tbe  personal  property,  subject  to  the  pay- 
ment of  d^ts,  to  his  daughter,  Sarab  Jane 
Carpenter. 

The  only  question  presented  is:  Did  the 
court  en  In  setting  aside  the  vodlct?  The 
decision  of  this  question  calls  tat  a  consider- 
ation of  tbe  evidence. 

Tbe  only  witnesses  who  testified  concern- 
ing tbe  capacity  of  the  testator  and  the  facts 
and  circumstances  attending  tbe  execution 
of  the  will  were  T.  H.  Devault  and  R.  B. 
Travis,  whose  names  appear  as  subscribing 
witnesses  thereto.  Notwithstanding  the  bill 
attacks  the  will  ou  tbe  ground  of  testator's 
alleged  Incapacity  and  of  undue  Influence 
exerted  upon  Mm  by  bis  son,  David  Hay- 
burst,  there  Is  no  attempt  to  prove  either  of 
these  allegations.  On  the  contrary,  both  of 
the  attesting  witnesses  say  that  on  tbe  day 
tbe  will  purports  to  have  been  executed  be 
was  of  sound  mind.  The  testimony  of  the 
two  witnesses  conflicts  in  many  particulars, 
and  counsel  for  Mra  Carpenter  insists  that 
Travis  contradicts  Devault,  and  that  bis  tes- 
timony proves  that  the  requisite  formali- 
ties for  the  due  execution  of  tbe  will  were 
not  observed;  that  tbe  Jury  were  tbe  sole 
Judges  of  tbe  credibility  of  the  witnesses 
and  bad  tbe  right  to  disbelieve  Devault  and 
believe  Travis.  But  we  do  not  understand 
tbe  testimony  of  Travis  to  be  a  denial  of  the 
material  facts  testified  to  by  Devault  True 
It  does  not  corroborate  Devault  In  tbe  most 
Important  particulars  and  contradicts  bim 
on  some  Immaterial  matters ;  still  It  does  pot 
disprove  that  the  testator  signed  tbe  will  In 
the  presence  of  tbe  two  subscribing  witnesses 
and  that  tbey  signed  It  in  bis  presence  and 
in  tbe  presence  of  each  other.  Giving  Tra- 
vis' testimony  full  force  and  value,  it  only 
proves  that  he  did  not  know,  or  does  not 
remember,  whetber  it  was  so  signed  and  wit- 
nessed or  not  Witness  Devault  is  very 
clear  and  positive  in  his  statements.  He  says 
ha  went  to  testator's  bouse  at  his  request 
made  some  days  or  wedEs  before,  and  wrote 
the  will  as  the  testator  had  directed  bim 
and  then  read  it  over  to  bim ; .  tiut,  before 
testator  signed  i^  Mr.  Travis  was  sratt  tor 
and  came  to  the  bouse;  that  the;  were  all 
three  present  la  the  room  when  he,  at  tes- 
tator's request,  signed  his  name  tea  him,  he 
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never  haTing  learned  to  write,  and  then  as- 
sisted him  to  make  his  mark;  that  he  then 
signed  his  name  as  a  snbecriblng  witness, 
and  Mr.  Travia  immediately  signed  his  name 
also  as  a  snbscrUilng  witness;  that  they 
were  all  three  present  In  the  room  at  the 
signing  and  witneestng  of  the  paper.  The 
foregoing  snmmary  of  Deranlt's  testimony 
proves  that  all  the  legal  requirements  were 
observed  in  the  making  of  the  will  and  calls 
for  a  verdict  In  fbvor  of  its  validity,  unless 
those  material  facts  are  omtradicted  Ins 
l^vls.  TraTls  lived  ahout  a  quarts  of  a 
mile  from  testator's  bonae  and  admits  that 
he  was  awt  for  and  came  to  witness  his 
will;  that  when  he  azrlved  testator  and 
witness  Deranlt  were  In  the  room;  and  that 
Devanlt  had  already  written  the  puwr.  He 
also  admits  signing  the  paper  as  a  witness, 
in  the  presence  of  Devault  and  the  testator. 
He  first  says  that  Devaalt  asked  him  to  wit- 
ness the  will  bat  im  further  questioning  says 
he  does  not  remember  whether  it  was  testa- 
tor or  Devanlt  who  asked  him  to  witness  It, 
bot  it  is  not  material  who  made  the  request 
Freeman  v.  Freeman,  76  S.  E.  657  ;  40  Cye. 
1115.  Being  asked.  "Who  aU  signed  the 
will?"  he  replied,  "I  do  not  know."  He  was 
then  asked,  "Who  all  did  yon  see  sign?"  and 
replied,  "I  saw  myself  sign."  He  says  he  did 
not  see  Devaalt  sign  and  did  not  see  his  name 
on  the  paper  when  he  signed  It  himself ;  bat, 
In  answer  to  the  very  next  question,  be  says 
he  does  not  know  whether  be  signed  It  first 
or  last  He  was  asked  whether  he  was  look- 
ing out  of  the  window  when  Devaalt  assisted 
Hayhurst  to  make  his  mark,  and  replied, 
"I  don't  remember  which  way  I  was  look- 
ing." He  does  not  know  whether  he  was  in 
the  room  at  the  time  It  was  done,  but  he  does 
not  say  that  It  was  not  done  In  bis  presenca 
He  may  have  been  willfully  unobservant,  but 
bis  failure  to  see,  when  be  was  present  and 
could  have  seen,  does  not  amount  to  a  con- 
tradiction of  Devanlt  who  says  the  act  was 
done  In  the  presence  of  the  three.  It  being 
proven  that  all  three  were  in  the  room  to- 
gether and  that  witness  could  have  seen  what 
was  done  by  testator  and  tbe  other  sub- 
scribing witness,  It  Is  Immaterial  that  he 
did  not  avail  himself  of  tbe  opportunity  to 
see.  40  Cya  1123,  and  numerous  cases  dted 
in  note.  Moreover,  this  court  has  held  that 
tbe  testimony  of  a  subscribing  witness  who 
seeks  to  impeach  a  will  should  be  viewed 
with  a  great  deal  of  suspicion.  Webb  v. 
Dye,  18  W.  Va.  376,  and  Ward  t.  Brown, 
58  W.  Va.  227,  44  S.  B.  488. 

In  view  of  tbe  uncertain  testimony  of 
Xravls,  which  does  not  deny  the  material 
facts  proven  by  Devanlt  and  which  evinces 
both  his  la<A  of  knowledge  and  memory  as 
to  what  took  place^  and  of  the  direct  and 
positive  testimony  of  witness  Devaalt  who 
proves  the  due  execution  of  the  will,  the 
jury  had  no  right  to  find  that  the  will  had 


not  been  duly  executed.  Their  verdict  was 
dearly  against  tbe  evidence^  aiul  the  conrt 
very  properly  set  it  aside. 

The  judgment  will  be  affirmed,  and  the 
cause  remanded  for  further  proceedings. 


GOBE  T.  VINES. 
(Supreme  Conrt  of  Appeals  of  West  Virginia. 
Oct  7,  1918.) 

(ByUabua  by  the  Court.) 
L  Pabtnebshzp  (S  303*)  — Cohtbact— Ac- 

COUNTINO. 

Under  a  contract  of  partnership  for  a 
mercantile  business  one  partner  famished  the 
capital  and  the  other  his  services  as  manacer 
and  a  building  for  tbe  busiaeaa,  the  profits  and 
losses  to  be  shared  equally;  the  capital  was 
invested  in  goods  and  the  partner  famishing 
the  same  was  credited  therefor  on  tbe  books 
of  the  firm ;  each  partner  was  charged  on  the 
books  with  what  he  took  for  his  own  use  from 
the  stock;  goods  were  sold,  and  the  stock  was 
replenished  by  money  and  profits  of  the  firm: 
Ueld,  in  a  suit  to  settle  the  partnership  af- 
fairs wter  the  stock  and  bidldlng  were  destroy- 
ed by  fire  snd  the  buMness  therd^  Asoontin- 
ued,  that 

The  capital  furnished  became  partnership 
property  and  the  loss  of  the  goods  fell  not 
alone  on  the  partner  faraishin-:  the  capital, 
but  it  was  proper  to  repay  hloi  t:  e  capital  for- 
□ished,  to  the  extent  of  the  firm's  assets  re- 
maining after  a  payment  of  the  firm's  debts, 
and  to  charge  the  other  partner  with  half  the 
loss  of  capital  remaining,  tliongh  the  latter  lost 
his  services  and  building. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  I  700;  Dec  Dig.  |303.*] 

2.  Pabtnebship  (J  829*)  —  Cowteaot— Coh- 

BTBTTCTION  AND  EFraOI^ACCODNTIllO. 

Where  a  written  contract  of  partnership 
either  from  its  terms  or  by  the  acts  and  con- 
duct of  the  parties  is  made  to  relate  to  a  part- 
nership business  already  existing  at  the  time 
of  tbe  execution  ot  the  writing,  transactioDs  of 
the  firm  prior  to  the  date  of  the  contract  as 
well  as  those  subsequent  to  Its  date  are  prop- 
erly cogdzable  In  a  suit  for  a  settlement  of 
the  partnerehip  affairs. 

[Hd.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  SI  782-786;  Dec.  Dig.  |  320.*] 

8.  Pabtnbrshzp  (I  844*)— AcoomnxRQ— Db- 

OREB— SUFFICIEKCT. 

In  a  suit  for  the  settlement  of  a  partner- 
ship in  which  a  partial  loss  of  the  capital  fnr- 
nished  wholly  by  one  partner  is  found  but  the 
amount  thereof  not  definite!;  shown  by  reason 
of  the  uncertainlT  of  the  collectability  of 
notes  and  accounts  going  to  make  up  the  assets 
applicable  to  a  repayment  of  the  capital  fur- 
nished, a  decree  settbng  principles  of  the  canse 
whereby  tbe  amount  is  to  be  ascertained  and 
one-half  thereof  paid  to  the  partner  furnishing 
the  capital  by  the  other  partner,  on  which  fu- 
ture decree  may  follow,  is  not  erroneoas  on 
the  ground  of  Indefiniteness  as  to  tbe  amount 

[Ed.  Note. — For  other  cases,  see  Partner- 
ship, Cent  Dig.  B  813-818:  Dec  Dig.  |  344.«} 

Appeal  from  Oircait  Court  Marcer  County. 

Action  by  I*  W.  Core  against  O.  P.  Vines, 
administrator,  etc.  From  a  jodgmeot  lor  de- 
fendant plaintiff  appeals.  AfiOnned. 

Hale  ft  Pendleton,  of  Princeton,  for  appel- 
lant Woods  ft  Martin,  of  Princrton,  for  ap> 
pellee. 


•Fof  otlMT  oases  sts  ssnw  topio  sad  Mctton  NOMBaa  la  Dec.  Die  *  Am.  Dig.  Kar-Mo.  Beriss  A  B«p*r  Xadssss 
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ROBINSON,  J.  On  tlie  16th  day  of  Sep- 
tember, 1908,  Vines  and  Oore  entered  into  a 
written  agreement  of  partnership  for  the 
purpose  of  conducting  a  general  retail  mer- 
cantile business,  whereby  it  was  stipulated 
that  the  former  was  to  furnish  the  sum  of 
$4,000,  or  goods  to  the  value  of  that  sum, 
and  the  latter  was  to  furnish  his  services  as 
general  manager  of  the  business,  and  also 
the  building  in  which  the  business  was  to  be 
conducted.  The  contract  expressly  provided 
that  the  parties  were  to  share  equally  In  all 
profits  and  losses  arising  from  the  business. 

For  many  months  prior  to  the  execution  of 
the  written  contract  the  parties  had  actually 
been  conducting  the  business.  The  contract 
was  indeed  for  the  contiiiuatlon  of  a  partner- 
ship already  existing.  The  ledger  of  the 
firm  and  the  acts  and  conduct  of  both  of  the 
parties  prove  this  clearly.  The  old  business 
was  not  settled  and  a  new  one  begun.  Not 
even  was  an  Inventory  made  at  the  time  of 
the  execution  of  the  written  contract  Bnt 
the  business  that  bad  been  done  prior  to  the 
written  contract  was  distinctly  carried  over 
Into  that  done  after  the  contract  was  made. 
Moreover,  the  writing  itself  In  one  particular 
evidences  that  It  was  to  apply  to  a  continua- 
tion of  the  business  already  existing  between 
the  parties.  It  says  that  Gore  is  to  furnish 
the  building  "In  wjiich  said  mercantile  busi- 
ness Is  now  being  conducted  for  the  continua- 
tion of  said  business  under  the  firm  name 
aforesaid."  And,  pretty  clearly  from  the 
record  does  it  appear  that  the  capital  which 
had  gone  Into  the  business  prior  to  the  date 
of  the  written  contract  had  been  furnished 
by  Vines,  and  at  that  date  the  firm  owed  him 
on  this  account  a  sum  which  was  so  nearly 
$4,000  that  the  parties  In  drawing  up  the 
writing  could  well  estimate  It  at  that  amotrnt 
as  the  capital  to  be  furnished. 

On  the  13th  day  of  December,  1908,  the 
store  was  destroyed  by  Are.  Thereafter  the 
parties  did  not  resume  business.  Each  col- 
lected in  money  due  the  firm  and  paid  out 
money  on  the  Indebtedness.  All  outside  In- 
debtedness of  the  partnership  has  been  paid. 
In  March,  1900,  Gore  brought  this  suit 
against  Vines  for  a  settlement  of  the  partner- 
ship accounts.  Vines'  died  soon  after  the 
suit  was  instituted,  and  the  cause  was  re- 
vived In  the  name  of  his  administrator,  who 
answered  the  bill.  The  court,  rightly  viewing 
the  pleadli^  as  making  a  case  for  reference, 
referred  the  cause  to  a  commissioner  to  as- 
certain and  report  the  status  of  the  partner- 
ship affairs  as  between  tbe  parties.  On  the 
incoming  of  the  report  plaintiff's  exception^ 
thereto  were  overruled,  the  report  contoued, 
and  a  decree  in  accordance  therewith  en- 
tered. 

Tbe  decree  finds  that  the, firm  is  indebted 
to  the  estate  of  Vines,  by  reason  of  capital 
furnished  by  blm,  in  the  sum  of  $3,417.90, 
and  adjudges  that  his  administrator  recover 
the  same  from  the  firm.  It  further  finds 
that  the  total  asaets  of  the  firm  is  $2,712.1^ 


and  adjudges  that  snch  of  the  same  as  is  in 
money  In  the  hands  of  Gore  be  paid  in  satis- 
faction of  the  costs  of  the  suit  and  the  bal- 
ance as  far  as  collectable  to  tbe  administra- 
tor of  Vines  on  the  debt  decreed  to  his 
estate.  The  decree  then  provides  that  un- 
collected notes  and  accounts  going  to  make 
up  the  assets  of  $2,712.14  shall  be  collected 
and  applied  to  the  further  payment  of  the 
debt  decreed  Vines'  estate.  As  to  this  part 
of  the  assets  tbe  commissioner  had  reported 
that  he  had  not  ascertained  how  much  was 
good  and  collectable.  The  decree  in  the  end 
directs,  that  of  whatever  remains  unpaid 
after  the  application  of  all  the  assets  col- 
lected and  collectable,  one-half  shall  be  paid 
by  Gore  to  the  estate  of  Viney.  thus  putting 
the  loss  of  the  partnership  equally  on  the 
partners. 

[1  ]  From  the  decree  plaintiff.  Gore,  has  ap- 
pealed. First,  be  insists  that  the  firm 
should  not  have  been  cbarged  with  the 
capital  which  Vines  put  Into  the  business. 
He  contends  that  the  loss  of  tbe  stock  of 
goods  by  fire  must  fall  on  Vines  alone — that 
since  Vines  contrlbated  the  capital,  the  loss 
of  the  goods  was  his  and  not  that  of  the  firm. 
The  record  will  not  support  this  contention. 
Vines  it  is  true  contributed  the  capital  for 
the  goods,  but  the  goods  were  purchased  and 
dealt  with  as  firm  property.  The  written 
contract  did  not  specifically  provide  that 
Vines  should  contribute  simply  the  use  of 
the  goods  to  the  firm.  It  meant  that  he  ' 
should  contribute  to  tbe  firm  the  goods  them- 
selves. Naturally  they  would  become  part- 
nership property,  especially  so  since  by  the 
contract  tbe  partners  were  to  share  equally 
losses  as  well  as  profits.  For  if  the  goods 
were  the  absolute  property  of  Vines,  then 
when  any  of  them  were  sold  to  a  customer 
the  money  received  for  them,  or  the  note  or 
account  made,  would  be  the  property  of  Vines 
and  not  that  of  the  firm,  except  as  to  tbe 
mere  profit  represented  therein.  In  this 
view,  there  could  be  no  loss  to  Gore,  as  far 
as  capital  was  concerned,  for  any  bad  debt 
made  by  him  as  manager.  Yet  the  contract 
plainly  meant  that  there  might  be.  On  tbe 
other  hand  the  contract  provided  that  plain- 
tiff should  contribute  his  services  and  the 
building,  meaning  in  the  very  nature  of 
things  merely  the  use  of  the  same,  not  abso- 
lute property  therein.  The  parties  themselves 
understood  the  contract  as  we  interpret  it 
The  goods  were  sold  and  replenished  as  part- 
nership property.  Profits  from  tbe  business 
belonging  equally  to  tbe  partners  were  put 
into  the  stock.  Why  did  plaintiff  allow  his 
share  of  the  profits  indiscriminately  to  go 
luto  a  replenishing  of  the  stock  if  Vines 
owned  the  stock?  Each  partner  was  charged 
on  the  books  of  the  firm  with  what  he  took 
therefrom  for  the  personal  use  of  himself 
and  family.  The  ledger  of  tbe  firm  shows 
that  Vines  was  given  credit  for  each  item 
of  capital  furnished  by  him.  PlalntlfC  was  In 
charge  of  that  book.  It  was  made  under  his 
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gnldance  at  least  He  la  re«poiudt>le  for  its 
makeup.  Why  did  be  allow  credit  tberein  to 
Vines  for  money  advanced  for  goods  If  tbe 
goods  were  not  otmsldared  partiurshlp  Tptop' 
erty?  PlalntUT  seems  to  think  tbat  because 
He  loses  bis  sarices  and  the  bnlldlUK  Tines 
should  lose  the  capltaL  Tet,  though  the 
books  were  under  control  of  i^lntU^  he 
made  no  cfaa^  thereon  In  bis  favor  for 
either  salary  or  rent  He  construed  the  con- 
tract while  tbe  business  was  contlnuLng,  Just 
as  the  law  interprets  it  It  Is  true  that 
plaintUf  Introduced  witnesses  who  testified 
that  they  beard  Tines  say  while  the  business 
TOs  going  on  tbat  tbe  goods  were  bis-  But 
the  testimony  along  this  line  Is  so  meager 
and  uncertain  that  It  can  not  properly  pre- 
vail as  against  tbe  legal  import  of  the 
wilting,  and  the  acts  and  conduct  of  tbe 
parties  themstives.  Hie  stock  of  goods  was 
plainly  partnership  property.  Any  creditor 
of  tbe  Arm  could  have  subjected  it  to  his 
dd)t  Snyder  v.  Lunsford,  9  W.  Ta.  223. 
We  are  by  no  means  disposed  to  disturb  the 
finding  of  the  conmiljnloner  and  tbe  decree 
thereon  in  tlds  b^alf . 
'  The  written  contract  contains  no  terms  or 
restrictions  as  to  the  ommshlp  of  tbe  capital 
stock  Inconsistent  with  the  construction 
which  we  approve.  It  simply  says  that  Tinee 
Is  to  fnmlsb  the  sum  of  $4,000,  or  goods  to 
the  value  of  that  sum,  for  the  purpose  at  con- 
ductli^  the  business.  It  does  not  stipulate 
that  be  is  individually  to  retain  the  owner- 
ship of  tbe  capital  furnished  by  him.  The 
legal  iMgnlficBnce  of  tbe  terms  of  tbe  contract 
In  this  bdi^  Is  tbat  Tines*  contrUutlon  to 
the  capital  ceases  to  be  bis  Individually  and 
becomes  partnership  property.  "Tbe  cajdtal, 
in  whatever  shape  contributed,  becomes  at 
once  tbe  property  of  the  firm  and  is  no 
longOT  individual  property.  The  phrase  capi- 
tal, or  capital  stock,  conclusively  excludes 
the  Idea  of  continued  Indi^dual  proprietor- 
ship." 1  Bates  on  Partnership,  sec.  266. 

Though  plalntifl  lost  his  services  and  bis 
bnildli^,  still  he  rightly  owes  to  tbe  ^rtate 
of  his  former  partner  one-half  of  the  loss 
<m  the  caiAtal  contributed  by  Ibe  latter. 
"If  there  are  no  profits  and  tbe  capital  has 
been  impaired  or  wholly  lost  In  dividing 
losses  tbe  deficit  must  be  repaid  like  any 
other  loss,  for  impairment,  of  capital  is  a 
loss  tbe  same  as  any  other,  and  is  not  to  be 
reimbursed  out  of  profits  merely.  That  the 
capital  has  been  contributed  unequally  and 
losses  are  to  be  equal  makes  no  difference, 
or  if  tbe  capital  baa  been  wholly  paid  by  one 
partner,  the  other  contributing  services  and 
skill,  tbe  latter  who  has  lost  his  time  owes 
to  the  former  the  same  proportion  of  a  loss 
of  capital  tbAt  be  would  be  chargeable  with 
bad  the  losses  not  reached  tbe  capital,  but 
bad  simply  diminished  the  profits."  *2  Bates 
on  Partnership^  sec;  813. 

[t]  Another  contention  of  plalntls  is  that 
a  setQ^ent  of  tbe  partnership  accounts 


(W-Ta. 

should  not  embrace  the  bodness  done  inior 
to  tbe  date  of  the  written  contract  But  u 
we  have  seen,  the  contract  was  made  In  rela- 
tion to  a  business  already  existing.  Ulearly 
Tines  bad  already  furnished  what  the  con- 
tract called  <ai  liim  to  fundsb  as  capltaL 
All  tbat  he  put  In  as  capital  was  contributed 
long  btf  ore  tiie  writli«  was  made.  Though 
to  an  extent  Indlcatliw  relatimi  to  future 
action,  tbe  writing  In  foct  covered  tbat  al- 
ready done^  aa  well  as  that  to  be  done: 
The  settlement  that  has  been  made  and  up- 
on which  the  decree  is  Itased  properly  em- 
braces  tbe  whole  of  tbe  transactions  between 
tbe  parties  as  partnm.  nalntur  blmself 
has  recognised  the  business  done  tMStore  tlie 
date  of  the  writing  as  banging  to  the 
same  partnership  as  tbat  existing  after  tbe 
writing.  In  his  collecting  of  accounts  due 
the  firm  and  bis  paying  of  debts  due  ftom 
It  be  has  handled  all  swdi  business  as  be- 
longing to  one  omtlnuous  partnership  be- 
tween blm  and  Tines,  without  regard  to  the 
date  of  tbe  writtoi  contract  In  aettUng 
tbe  business  be  bas  not  und^t^»n  to  settle 
a  partaierdiip  only  b^lnning  on  tbe  date  <^ 
the  wtltbQg.  Then  why  diould  tbe  court  be- 
low have  done  so? 

[I]  PbdntUf  further  aubmlto  that  tbe  de- 
cree is  so  vague  and  indefinite  that  It  sbonid 
be  reversed.  He  complains  that  it  cbarges 
blm  witb  one-half  tin  loss  on  tbe  cai^tai 
furnished  by  Tines  before  the  value  of  tbe 
assete  necessary  to  a  computing  of  tbe 
amount  of  the  loss  has  been  dtflnltely  w- 
eertalned.  Tbe  decree  Is  that  idalntlff  aball 
pay  oue-balf  of  tbat  loss,  tbe  amount  at 
which  is  ccmtlngent  on  the  collectatttUty  of 
certain  notes  and  accounts  among  the  as- 
sets of  tbe  firm.  Tru^  tbe  decree  adjudges 
no  specific  amount  to  be  paid  on  the  scon 
ot  loss  by  plalntifl  to  tbe  estate  of  Tines. 
It  does  no  mora  than  to  settle  prlnc^les  ot 
the  cause  whereby  plainUfl  must  pay  to 
Tines*  estete  onebalf  ot  the  loss  on  the 
capltaL  in  this  it  Is  not  indellnite  and  et- 
roneous.  Wben  tbe  amount  Is  definite  as- 
certained and  reported  to  tbe.  court  a  fnr- 
thia  decree  adjudging  the  amount  against 
plalntifl  may  follow. 

Tbae  Is  no  error  disclosed  by  tbe  record, 
and  tbe  decree  will  be  affirmed. 


DAWK1N8  V.  DAWKINS. 
Supreme  Court  of  Appeals  of  West  Tlrghds. 

Oct  7,  191S.) 

(ayllabut  hf  tha  Court.) 

L  SUFVIOIBNOT  or  PLKADIKO— DiVOBCB. 

Qusre:  In  a  Boit  for  divorce  does  good 
pleading  require  that  the  bOl  should  set  forth 
the  specific  &cts  relied  on  as  Bhowing  the 
irroundB  for  divorce? 

2.  DivoBcn  37*)— Dxsnnon— JusnncA- 

TION. 

The  conduct  of  one  spouse  wUeb  win  Jus- 
tify the  other  la  leaving  and  breeking  off  the 
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m&trimoDdal  rdationa  mitst  be  of  indi  &  natoxe 
M  to  be  incoDHistent  with  endi  matrimonial 
relatioDB  or  render  cohabitation  niuafe. 

[Bd.  Note.— For  other  cases,  see  Diroree, 
CeDt  Dig.  H  27,  107-184,  lS6-i88;  Dea  Dig. 
I  37.*] 

8,  DiTOBci  (B  133*V— Pboot  -Requibbd. 

To  juatl&  a  mvorce  from  tbe  bonds  of 
matrimony  the  evidence  of  the  facts  showing 
pronnds  of  dirorce  muet  be  clear  and  convinc- 
ing, else  divorce  sboold  be  deided. 

[Ed.  Note.— For  other  caseB,  see  Divorce, 
Gent  Dig.  H  446-448:  Dec  Dig.  |  1S3.*] 

Appeal  from  Circuit  Court,  Wood  County. 

Action  by  J.  W.  DawMn^  against  Lncy  N. 
Dawkins  fur  divorce.  From  decree  for  de- 
fendant, plaintiff  appeals.  Affirmed. 

B,  B.  Bllls^  of  Parkeiabnis,  for  appeUant 

wTT.T.pyRj  J,  naintUt^  a  then  about 
thirtr-flTe  yean  of  age,  who  had  never  been 
married,  and  defmdant,  a  widow,  aboat  fif- 
ty-five years  old,  with  inree  children,  w»e 
married  In  Jane,  1902,  and  managed  to  live 
together  nx^  October,  1907,  when  separa- 
tion took  place  by  his  leaving  the  home, 
This  salt  by  him  for  divorce  followed  quite 
promptly  after  the  expiration  of  three  years 
from  the  day  of  separation. 

Wilful  desertion,  adtdteiy  and  crael  and 
inhuman  treatment  are  charged  In  the  bill, 
as  groonds  for  divorce  a  vlncnlo,  and  there 
Is  some  evidence  tending  In  some  alight  de- 
gree to  siwport  these  diarges. 

The  offending  spouse  notwithstanding  the 
grave  charges  against  her  gracious^  refrained 
from  answering  or  maUng  any  defense  to  the 
tAllf  and  allowed  her  complaining  husband  to 
have  ererythli^c  to  his  own  UUng,  In  both 
pleatings  and  proof,  nntil  on  final  hearing 
he  met  foul  weather,  so  to  speak,  by  an  ad- 
verse decision,  the  court  below  dmylng  him 
any  relief  and  dismissing  his  UH,  wherefore 
his  appeal. 

There  is  no  sufficient  evidence  to  support 
the  charge  of  adultery,  only  suspicious  clr- 
cumstanees  are  shown,  not  amounting  to 
proof  of  the  ftict  According  to  the  testi- 
mony of  plaintiff  and  his  other  witnesses, 
Including  two  house  servants,  Mnk.  Dawkins 
liked  her  beer,  which  she  ordered  freely  cm 
Saturday  nights,  and  during  the  ot^er  days 
of  the  week  is  said  to  have  "rushed  tbe 
growln"  frequently.  The  Buspldous  cir- 
cumstances given  In  evldanoe  are  that  she 
was  seat  drinking  beer  behind  closed  doors 
with  several  of  her  boarders,  and  to  liave 
been  In  a  sitting  room  with  one  of  them,  on 
one  occasion,  with  the  door  closed;  and  on 
one  or  two  occasions  when  joyous  and  happy 
In  her  cups  was  seen  to  exhibit  one  of  her 
absent  husband's  neckties,  and  to  ask  one  of 
her  favorite  boarders,  bow  be  woold  Uke  to 
stand  up  with  her  and  wear  that  But  noth- 
ing criminal  Is  shown  nor  any  tacts  ttom 
whidi,  under  the  drcumstances,  criminal  con- 
duct could  legally  be  Inferred. 

[1]  Desertion  and  cruelty  are  charged  in 


the  bill  in  the  most  general  terms.  No  facts 
are -pleaded  constituting  desertion  or  cruel 
and  inhuman  treatment  ^e  grounds  for 
divorce  specified  In  tbe  statute  are  stated 
rather  as  conclusions  of  law,  than  spedflca- 
tions  of  the  facts.  There  Is  contrariety  of 
Judicial  decisions  as  to  whether  good  plead- 
ing does  not  require  that  the  bill  or  com- 
plaint should  set  forth  the  specific  acts  and 
conduct  constituting  the  ground  of  divorce 
spedfled  in  tbe  statute,  and  relied  on.  In 
some  states  the  statutes  control;  in  others 
the  subject  of  the  pleadings  Is  uncontrolled, 
except  by  general  rules  applicable  in  all  cases. 
In  14  Cyc.  669,  the  text  is :  "The  complaint 
should  aver  the  existence  of  the  facts  essen- 
tial to  constitute  desertion  or  abandonment, 
as  those  offenses  are  defined  In  the  particu- 
lar state."  Citing  the  cases  in  notes.  In  7 
Ency.  Pi.  &  Prac.  76.  It  is  said :  "Desertion 
or  abandonment  is  usually  alleged  in  the 
terms  of  the  statute.  Under  tbe  codes,  how- 
ever, the  practice  la  objectionable  as  alleging 
conclusions  of  law,  and  the  safest  course  is 
to  allege  the  separation  of  the  parties  and  tbe 
facts  whldi  caused  It  with  sufficient  minute- 
ness to  show  that  the  defendant  abandoned 
the  plaintiff  without  reasonable  cause,  and 
remained  absent  for  the  statutory  period." 
Citing  the  cases.  In  Virginia  one  recent 
case.  Miller  v.  BlUler,  92  Va.  196,  23  8.  B. 
232.  a  snit  based  on  alleged  adultery,  the 
Virginia  court  held  a  bill  bad  on  demurrer 
which  simply  charged  adultery  without  stat- 
ing time,  place  and  circumstances. 

But  we  think  it  unnecessary  to  decide  this 
question  of  pleading,  for  treating  the  bill  as 
good  and  Justifying  relief,  if  proven,  we  do 
not  think  the  evidence  makes  out  a  clear 
and  certain  case  for  divorce  on  any  ground. 

[2]  Plaintiff,  not  defendant,  left  the  matri- 
monial habitation.  Plaintiff  In  his  evidence 
would  justify  his  going  and  convert  his  ab- 
smce  into  desertion  by  her  because  of  con- 
duct Justtfjdng  bis  going.  "But"  aays  Eee- 
ser  on  Marriage  and  IMToree,  section  142, 
"the  conduct  of  one  party  to  Justii^  tbe  oth- 
er In  leavli^c  must  be  of  such  a  nature  as 
to  be  inconsistent  with  the  marital  relation* 
or  to  render  cohaUtatton  unsafe.**  In  Bey^ 
nolds  T.  Beynolds,  68  W.  Ya.  16, 18,  69  S.  B. 
881,  Ann.  Gas.  1912A,  889,  denying  tbe  bus- 
band  cross  relief  based  on  absence  because 
of  alleged  cmel  and  inhuman  treatment,  the 
evidence  not  clearly  supporting  his  contoi- 
tion,  we  ai^lled  this  rule.  And  as  there 
said.  Justifiable  cause  wblcb  will  excuse  a 
husband  or  wife  from  leaving  tbe  other  must 
be  such  as  could  be  made  the  foundation  of 
a  Judicial  proceeding  fbr  divorce  a  mensa  et 
thoro.  atlng  AlUre  v.  AlUre,  88  W.  Va. 
617,  11  S.  B.  11;  Martin  T.  Martin,  88  W. 
Va.  695,  U  S.  B.  12;  Carr  v.  Carr,  22  Qrat 
(Va.)  168,  and  Harris  t.  Harris,  31  Orat 
(Va.)  13.  By  section  6,  chapter  64,  Code 
1906,  divorce  a  mensa  is  authorised  ftw  cruel 
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and  Inhnman  treatment  or  reasonable  appre- 
benston  of  bodily  hurt  Irue  abandonment 
and  desertion  are  also  grounds  for  such 
aratlon.  But  to  convert  the  separation  of 
one  spouse  for 'cause  into  desertion  by  the 
other,  because  of  cruel  and  Inhuman  treat- 
ment or  reasonable  apprehension  of  bodily 
hurt,  the  evidence  must  clearly  show  conduct 
of  the  offending  party  of  such  a  nature  as 
to  be  Inconsistent  with  marital  relations,  or 
to  render  cohabitation  unsafe. 

[S]  Outside  of  some  alleged  Intemperate 
language  towards  plalntUf,  the  only  evidence 
of  cruel  and  Inhnman  treatment  la  that  of 
the  plaintiff  himself,  and  as  was  said  under 
the  same  drcumstances,  In  TllUs  v.  Tillls,  56 
W.  Va.  198,  199.  46  S.  E.  926.  we  think  "that 
Ib  too  short" 

Referring  to  the  time  of  the  separation, 
plaintiff  says,  "she  ordered  me  oat  of  the 
house  and  told  me  not  to  come  back  any 
more,  and  she  was  so  quarrelsome  that  I 
could  not  Uve  with  her."  Asked  what  lead 
up  to  this  separation  he  answered :  "Every 
time  I  would  go  Into  the  house  or  around 
where  she  was  at  she  was  all  the  time  call- 
ing me  names  and  qnarrellng  with  me,  and 
hit  me  with  a  spittoon  and  broke  that  over 
me,  and  hit  me  with  a  chair,  and  In  fact  the 
last  few  years  we  lived  together  she  did  not 
speak  a  pleasant  word  to  me,  and  would  not 
let  me  sleep  In  the  same  bed  that  she  slept 
In,  in  fact  she  deserted  me  long  before  the 
month  of  October  three  years  ago,  on  the 
day  that  we  separated  I  went  Into  the  kitch- 
en and  found  her  standing  in  the  pantry 
drinking  beer  with  a  man  by  the  name  of 
Ed  Shaw  and  another  man  they  called  Joe  I 
do  not  know  his  real  name,  when  I  went  to 
the  pantry  door  she  ordered  me  out  and 
called  me  a  big  bull,  and  told  me  to  get  out 
of  the  house  and  told  me  never  to  come  back 
In  it,  I  told  her  there  was  a  man  sitting  at 
the  table  that  wanted  something  to  eat  and 
that  somebody  ought  to  wait  on  him,  and 
that  it  was  not  right  for  her  to  drink  beer 
with  other  men  and  neglect  the  home,  she 
then  went  and  got  my  clothing  and  threw  it 
out  Into  the  front  yard."  In  the  next  answer 
he  professes  to  have  done  nothing  to  cause 
defendant  "to  do  as  yon  say  she  did  on  the 
day  you  separated."  Witness  had  not  said 
that  defendant  had  hit  him  witik  the  spittoon 
and  chair  <m  the  day  (tf  ttie  s^iaratlon.  His 
previous  answer  was  Intended  as  a  statement 
of  what  had  led  up  to.  the  aeparatloD.  No 
time,  place  <a  drcumstanoe  la  given  for  the 
allied  assaalts.  Nor  does  it  appear  how 
long  before  the  separation  this  all  occurred, 
nor,  does  It  Kppeax,  it  made^  that  these  as- 
saults were  not  subsequently  condoned  or 
forgiven.  Plaintiff  is  wholly  uncorroborated 
by  any  witness,  from  a  hoose  of  thirty  board- 
ers, regarding  these  assaults.  One  witness, 
who  bad  beoi  a  servant  In  the  house,  nrears, 
wUhont  reference  to  the  particular  time  of 


the  separation,  that*  defendant  was  vary  quar- 
relsome and  would  try  to  pick  a  fuss  out  of 
him,  that  In  1906.  while  she  worked  there, 
defendant  said  she  wished  plaintiff  would 
leave  and  never  come  back,  and  apparently 
did  everything  possible  to  annoy  plaintiff  and 
make  bis  life  miserable,  and  that  while  she 
was  there  be  had  to  prepare  his  own  meals. 
The  latter  fact  is  not  mentioned  by  plaintiff. 
What  was  witness  there  for,  if  not  to  pre- 
pare meals?  Witness  nowhere  particularizes 
as  to  what  the  other  things  were  which  de- 
fendant did  to  make  plaintiff  miserable  and 
his  life  unbearable. 

Mrs.  Bessie  Hill,  a  next  door  neighbor, 
who  claims  to  have  witnessed  the  final  sep- 
aration in  October,  1907,  and  the  only  wit- 
ness sworn,  besides  plaintiff,  to  that  trans- 
action, says:  "Q.  Did  yon  hear  what  was 
said  by  these  parties  Just  before  they  sep- 
arated? A.  I  beard  what  was  said  out  on 
the  porch,  Mrs.  Dawklns  gathered  np  Mr. 
Dawklns'  clothing  set  them  out  on  the  porch, 
and  cursed  Mr.  Dawklns,  and  told  him  to 
take  them,  leave,  and  never  come  back  again, 
she  cursed  him  very  violently  and  used  very 
bad  language  towards  blm,  I  did  not  bear 
much  that  Mr.  Dawklns  said,  but  that  he 
was  reasoning  with  her  and  told  her  that 
he  had  no  place  else  to  go.  but  she  made 
him  leave.**  Dawklns,  himself,  does  not 
mention  Mrs.  Hill  as  a  witness  to  the  sep- 
aration. He  does  not  mention  the  fact  that 
his  wife  swore  at  or  cursed  him  on  that  oc- 
casion. According  to  his  evidence  quoted  he 
really  began  any  quarrel  that  ensued,  and  he 
differs  from  Mrs.  Hill,  as  to  what  was  done 
with  his  clothes.  He  said  bis  wife  threw 
bis  clothing  Into  the  front  yard.  According 
to  Mrs.  Hill  she  set  them  out  on  the  porch. 

Upon  the  whole  record  we  are  disposed  to 
affirm  the  decree  below,  the  evidence  not  be- 
ing of  that  clear  and  convincing  diaracter 
justl^ng  a  court  in  dissolving  the  nmr^ 
rlage  bonds. 


FREEMAN  v.  EONOR  et  aL 

(Supreme  Coart  of  Appeals  of  West  Vlrtfnia. 

Oct  14, 1913.) 

(ByUabut  fty  ik»  Oovi.) 

1.  Tenanct  in  Goucoir  (|  40*)— Oil  aitd  Oja 

Lkase— VALinimr. 

Ad  oil  aod  gas  lease  execated  by  one  or 
more  of  several  coteoants,  while  not  bioding  on 
the  others,  is  valid  between  the  parties  thereto, 
and  binding  on  the  loterest  of  uie  lessor,  even 
while  the  premises  remain  undivided. 

[Ed.  Note. — For  other  caaes,  see  Tenancv  in 
Common,  Cent  Dig.  {  123;  Dec  Dig.  {  49.*] 

2.  Equitt  (U  196,  208*)— PiXADino— Reuep 

AMONO  CODBFENDANTS. 

The  general  rule  of  chancery  practice  is 
that  an  anawer  to  a  bill  can  only  pray  ftw  dis- 
missal of  the  bill,  and  not  for  afflnnaave  relief 
on  new  matter  presented  by  it.  that  being  a  prop- 
er subject  for  a  cross-bill;  bat  under  our  prac- 
tice, there  are  certain  exceptions  to  this,  outside 
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of  anBwets  under  eection  pCL  c  iSS,  Code  1900, 

and  in  auch  cases  no  special  reply  to  each  ordi- 
nary answer  is  necessary,  and  its  matter  is  not 
taken  for  true  under  eeneral  replication.  In 
such  cases,  relief  may  t>e  given  to  tbe  defend- 
ant on  8QCU  oidinary  answer  against  the  plain- 
tiff, but  not  against  a  codefendant  To  affect 
tiim.  resort  most  be  bad  to  a  cross-bill,  or  an 
answer,  under  section  SS,  c.  126,  in  lieu  of  a 
cross-bm.  ^ 

[Sd.  Note.— For  other  cases,  see  Equity.  Gent 
D^.^^  460-154,  470,  480;  Dec.  Dig.  »  196, 

3.  Equttt  (|  114*)— Adding  Nbw  Pabtikb. 

A  petition  filed  by  a  stranger  to  a  cause, 
asking  relief  against  a  defendant  therein  on  new 
matter  contained  in  such  petition,  most  be  filed 
by  leave  of  court,  and  muet  make  such  defend- 
ant a  party  to  it  by  proper  all^tlon  and  pro- 
cess, ualeiB  waiTcd  iiy  appearance  w  other- 
wise. 

TEd.  Note.— For  other  caMiL  «ee  Equity,  Cent 
Diff,  H  276-2TO;  Dec.  dSTi  114.*] 

4.  Equi-tt  (I  114*).— Adding  New  Pasties— 
Amendueht  to  Bills. 

Where  a  person  flies  his  petition,  asking  to 
be  admitted  as  a  party  defendant  in  a  pend-, 
ing  suit  in  equity,  in  which  no  allegation  is  made 
naming  or  referring  to  him  in  any  way,  and  no 
relief  is  prayed  against  him,  and  he  is  admitted 
as  a  party  defendant,  he  does  not  in  fact  become 
a  party  to  the  cause  until  be  has  been  made  a 
party  by  some  allegation  in  the  bill  as  amended. 

lEA.  Noted— For  other  eases,  see  Equity,  Cent 
Diff.  if  276-279;  Dec.  Vig^lU.*} 

{Additional  SyUalnu  bv  Editorial  Btaff.) 

0.  EQmXT     (8     427*)  — PUEADIHO  — BxLiEr 
AOAinST  CODEFEnDAITT. 

To  authorize  granting  one  defendant  relief 
against  a  codefendant,  it  is  not  enough  that  the 
latter  be  named  as  defendant  ia  the  bill ;  bat 
the  bill  and  the  answer  seeking  relief,  considered 
together,  must  snfQciendy  raise  ih»  iasae  be- 
tween sach  defendants. 

[EM.  Note.— For  other  oues.  see  Equity,  Cent 
Dfff.  II  1001-1014;  De&  Dig.  %  427.*] 

Appeal  from  Circuit  Court,  Logan  County. 

Action  by  Charles  H.  'Freeman  against 
Martin  Egnor  and  others.  From  a  decree 
for  plaintiff,  defendant  South  Penn  Oil  Com- 
pany appeals.  ReTersed  and  remanded. 

A.  B.  Fleming,  of  Fairmont,  Payne  & 
Payne,  of  Charleston,  and  Charles  Powell  and 
Eemble  White,  both  of  Fairmont,  for  appel- 
lant. George  M.  McDermit,  of  Madison,  and 
F.  C  Leftwich,  of  HaDtlngton,  for  app^ee. 

LTNCH»  J.  The  plalntur  sued  Cor  parti- 
tion of  lands,  claiming  fee^ilmple  Interests 
therein.  He  uid  the  defendant  South  Penn 
Oil  Company  also  hold  <^  and  gas  leases  on 
undlTided  Interests  of  some  of  the  numerous 
defendants,  who  derive  tltla  through  John 
W.  Egnor,  their  ancestor.  The  bill,  though 
averring  the  existence  of  tbe  leases,  does  not 
assail  any  of  them  or  assert  their  Invalidity 
in  any  respect  But  defendants  Mwrla  and 
Adklns  by  answers,  and  S.  J.  Hyman  and 
F.  I..  DooUttle  by  petitions,  do  assail  tbe 
leaseii;  and  seek  tb^  cancellation  as  inpper^ 
atfve  and  void,  because  on  undivided  inter- 
ests In  tbe  lands  sooght  to  be  partitioned. 

By  their  petitions,  Hyman  and  Doolittle 


asked  to  be  admitted  as  parties  dtfmdant 
to  the  bOl,  not  bavliig  theretofore  been  par- 
ties thereto.  By  tbe  order  fillip  tbe  peti- 
tions, tlie  court  nominally  admitted  them,  as 
defendants ;  but  they  did  not  become  parties 
by  any  amendment  of  the  bill.  Nor  did  tbe 
bill,  or  any  other  pleading  except  their  peti- 
tions, name  ^ther  of  them  as  parties,  or  by 
averments  show  any  interest  whatever  claim- 
ed by  them  In  the  landa  Nor  did  the  Morris 
and  AdUns  answers  or  the  Hyman  and  Doo- 
little petitions  ^tend  to  name  liny  person 
against  whom  they  claimed  rtiief,  or  pray 
for  process,  or  ttiat  the  answers  and  [Ktitlons 
be  remanded  to  rules  for  'proceedings  thereat, 
nor  were  they  bo  remanded,  nor  did  any  p«- 
son  appear  thereto  for  any  purpose,  except 
the  plaiotitr,  wlio  objected  only  to  the  filing 
of  the  petitions. 

Nevertheless,  the  court  entered  an  order 
canceling  all  the  leases,  without  further 
pleading,  assigning  as  the  reason  for  its  ac- 
tion the  fact,  not  appearing  otherwise  than 
by  the  leases,  that  the  leases  were  on  un- 
divided interests  in  the  lands,  and  its  concla- 
slon  that  they  were  inoperative  and  therefore 
void.  From  this  decree,  final  In  all  respects, 
because  thereby  the  court  ascertained  and 
fixed  the  rights  and  interests  of  the  parties 
In  the  lands,  the  South  Penn  Oil  Company 
obtained  this  appeal 

Numerous  errors  are  assigned  by  appel- 
lant, some  of  which  we  do  not  discuss,  be- 
cause, as  we  remand  the  case  for  other  rea- 
sons, these  will  necessarily  be  corrected. 

[2,  3]  Were  th&  pleadings  such  as  to  war- 
rant cancellation  of  the  leases?  It  will  l>e 
readily  conceded  that,  before  a  court  can  by 
its  order  or  decree  strike  down  property 
rights,  it  must  first  have  Jurisdiction,  by 
proper  process  and  pleadings,  of  the  persons 
whose  interests  are  affected.  Did  It  in  this 
instance  have  such  Jurisdiction?  Of  course, 
the  appellant  was  named  as  defendant  to 
'the  bill,  to  which  it  filed  an  answer,  setting 
up  and  relying  on  the  leases  held  by  it  But 
as  stated,  the  bill  In  effect  admitted  tbe  in- 
tegrity of  all  the  leases.  At  least  it  chal- 
lenged none  of  them  for  invalidity  in  any 
respect  It  was  to  the  bill,  and  to  it  only, 
that  appellant  was  required,  by  the  court's 
process,  to  appear  and  answer.  Upon  ap- 
pearii^  th^eto,  and  ascertaining  that  by  no 
averments  was  its  right  questioned  or  prej- 
udiced, it  might  properly  tiave  permitted  a 
decree  pro  confesso  against  it  with  the  con- 
fident assurance  that  its  rights  could  in  no 
wise  injuriously  be  affected  thereby.  It 
could  with  safety  content  Itself  with  this 
course,  with  the  further  reasonable  confi- 
dence that  if  any  one  or  more  of  the  de- 
fendants should  by  answer  ox  otherwise 
challenge  tbe  validity  of  its  leases,  the  court, 
before  granting  relief  by  cancellation,  would 
at  least  require  notice  thereof  for  ai^iear^ 
ance  and  answer.   Besides,  the  plaintiff  did 
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not,  nor  does  he  now,  by  any  pleading,  claim 
vaj  interest  adTerse  to  aroeUanf  s  Interests, 
■or  set  ap  any  Interest  now  claimed  by  Mor- 
ris and  Adklns  adverse  to  amiellant's,  and 
■did  not  In  any  manner  amend  bis  bUl  by 
aTmnents  necessary  to  make  Hyman  -and 
Doolittle  parties  thereta  ^lese  four  de- 
fon^nts,  ther^ore,  by  tbelr  answers  and 
petitions  alone,  for  tbe  first  time  in  tUs  suit, 
set  np  sQch  adverse  <^Jms. 

[I]  Bnt,  in  order  to  gnnt  one  defendant 
relief  against  a  codtf  «ndant»  It  Is  not  moogb 
Uiat  the  latter  Is  named  as  defendant  to  the 
bill,  unless  the  bill  and  the  answer  seeking 
relief,  oonaldered  t(%etfaer,  sufficiently  raise 
the  issues  between  such  defendants.  Qoff  t. 
Price,  42  W.  Ya.  384,  28  S.  E.  28T;  Dudley 
T.  Buckley,  es  W.  Ta.  680,  70  S.  a  376. 
See,  also,  Han^ord  t.  Goal  Co.,  22  W.  Ta. 
70;  Petera  v.  Oas^  62  W.  Ya.  83,  67  8.  B. 
733,  18  L.  B.  A.  (N.  S.)  408.  The  first  two 
cases  hold  that,  where  the  bill  and  answer 
do  not  raise  such  Issue  between  codefend- 
ants,  relief  cannot  properly  be  granted  one 
defendant  on  an  adverse  claim  against  a 
codefendant  except  upon  an  answer  plainly 
stating  the  grounds  therefor,  naming  such 
defendant  as  a  party  to  It,  and  praying  pro- 
cess against  htm.  The  Dadley-Bnckley  Case 
says:  "Notwithstanding  tbe  r^hts  of  a  code- 
fendant are  clearly  established  by  the  proof 
taken  on  the  -pleadings  between  plaintiff  and 
defendant,  still  no  relief  can  be  granted  such 
codefendant  unless  relief  for  him  Is  included 
In  the  prayer  of  plalntlfTs  bill,  or  unless  he 
has  himself  answered  and  prayed  for  relief." 
Here,  there  was  no  such  charge,  prayer,  or 
process. 

[4]  The  petitions  are  also  Ineffectual  for 
any  purpose,  for  another  reason.  The  plain- 
tlCTs  bill  makes  no  allegation  naming  or  re- 
ferring to  Hyman  or  Doolittle,  or  showing  in 
what  respect  either  of  them  has  any  interest 
In  the  lands,  and  the  bill  contains  no  prayer 
for  any  relief  against  either  of  them.  Such 
right  or  Interest,  if  any,  appears  only  from 
their  petitions.  They  could  not  become  par- 
ties, therefore,  except  by  amendment  of  the 
bill.  Shinn  v.  Board  of  Education,  39  W.  Va. 
498,  20  S.  E.  604;  Shaffer  v.  Fetty,  30  W. 
Va.  249,  4  S.  E.  27a  See,  also,  Fowler  t. 
Lewis,  36  W.  Va.  114,  14  S.  E.  447 ;  Morgan 
V.  Morgan,  42  W.  Va.  542,  26  S.  E.  294. 

Under  the  rulings  of  this  court  in  Foutty 
V.  Poar,  35  W.  Va.  70,  12  S.  E.  1096,  and  MU- 
ler  V,  Mitchell,  58  W.  Va.  431,  52  S.  E.  478, 
the  circuit  court  should  have  refused  leave 
to  file  the  second  Adklns  answer  if  objected 
to,  or  on  motion  should  have  stricken  it  from 
the  file.  But  no  such  objection  or  motion  ap- 
pears In  the  record.  However,  as  tbe  an- 
swer was  defective  for  reasons  heretofore 
discussed,  its  presence  now  is  not  Important 
'  The  court  should,  when  the  case  Is  remanded, 
as  It  must  be,  grant  leave  to  amend  the  said 
answers  and  petitions,  upon  request,  to  con- 
form to  the  views  herein  expressed. 


[1]  The  leases  should  not  have  ben  can- 
celed upon  the  state  of  the  pleadtngL  Bpt 
are  th^  void  <»r  voidable,  solely  because  ex- 
ecuted some  ootenants  on  tbeix  undivided 
Interests  In  lands  held  in  commiu  with  oth- 
ers not  Joining  thoein?  We  do  not  tblnk 
they  are.  Of  oouzae^  to  be  effectual  In  the 
sense  that  the  lessee  may  enter  on  and  oper- 
ate tbe  iffemlses  for  the  production  of  oil 
and  gas,  all  the  cotenants  must  Join.  A  lease 
by  one  only  does  not  warrant  such  entry 
and  production.  Those  not  Joining  may  re- 
strain the  lessee  from  atering  for  tbe  pur- 
pose of  operating  thereunder  without  their 
consent  Numerous  cases  so  hold.  One  co- 
tenant  cannot  authorise  another  to  do  what 
he  himself  cannot  do;  but  he  may  auQiOTlze 
falm  to  do,  under  any  lease  or  other  contract, 
what  he  may  legally  do  In  his  own  bdialf. 
Trees  t.  BcUpse  OH  Co..  47  W.  Ya.  107.  34 
S.  E.  933.  Notwithstanding  the  ootenancy, 
eac)i  tenant  has  the  same  interest  and  prop- 
erty rights  in  common  as  his  associates  have, 
and  may  tber^ore  lawfully  grant,  lease,  and 
otherwise  incumber  bis  individual  Intwests. 
"An  oil  and  gas  lease  executed  by  <me  or 
more  Joint  tenants  or  tenants  in  common, 
while  not  binding  on  other  Joint  tenants  or 
tenants  in  common.  Is  good  between  the  par- 
ties, and  is  Mndlng  on  their  interests."  This 
terse  statement  comprehends  the  law  on  this 
subject,  and  Is  approved  and  sustained,  di- 
rectly or  Indirectly,  by  the  following-  cases: 
Trees  v.  Eclipse  OU  Co.,  supra;  Headley  v. 
Hoopengamer,  60  W.  Ya.  626,  55  8.  E.  744; 
Pyle  V.  Henderson,  65  W.  Va.  39.  63  S.  R 
762;  McNeely  v.  South  Penn  Oil  Co.,  58  W. 
Va.  438,  52  S.  E.  480;  Stewart  v.  Tennant, 
52  W.  Ya.  559,  44  S.  E.  223;  Sommers  v. 
Bennett,  68  W.  Va.  157,  69  S.  B.  690 ;  Gar- 
rett V.  South  Penh  OU  Co.,  66  W.  Va.  587,  66 
S.  B.  741;  Zlegler  v.  Brenneman,  237  IlL 
15,  86  N.  E.  597;  Gompton  v.  People's  Gas 
Co.,  75  Kan.  572.  88  Fac.  1039,  10  L.  R.  A. 
(N.  S.)  787.  The  circuit  court  therefore, 
erred  In  canceling  tbe  leases,  for  the  reasons 
assigned  by  it,  evea  had  such  action  been 
warranted  by  proper  pleading  and  competent 
proof. 

Hence  the  decree  complained  of  will  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings  In  accordance  with  the  ptlncfides 
herein  aimounced. 


rUBMrnO  V.  ITAIBMONT  &  M.  B.  GO.  et  aL 
(Supreme  Court  nt  Appeals  of  West  Tiqiiiia. 
Oct  14, 1013.) 

^SyUa&iw  by  the  Ooitrt.) 

1.  COBFOBATIONS  (8  479*)— BoiTDS— PAST-DOl  # 

Coupons— Bight  of  Holdbb. 

Ad  action  at  law  may  be  maintained  and 
prosecuted  to  final  judgment,  by  the  owner,  on 
past-dae  coupons,  parts  of  corporate  bonds,  se- 
cured by  mortgage,  nothing  therein  expressly  re- 
stricting such  right  notwithstanding  the  provi- 
sions in  the  mortage  for  sale,  suit,  or  entity  ap- 
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on  and  mana^ment  of  the  mor^aged  proper^ 
b7  the  trustee  on  tbe  nqneat  at  ooe- third  of 
the  bondholders  after  defamt  by  the  ctuapany  In 
paTment  of  Ote  coapona. 

raid.  Not&— For  other  cases,  see  G(ffporation8, 
Cent  Dig.  H  1869.  Dec.  Dig.  i 

47a»] 

2.  GOBFOUTIONS  a  479*)— COBPOBATB  BoNOB 

— RiOHT  OF  Action. 

The  common-law  right  to  aue  apon  a  bond 
is  not  affected  by  the  remedies  provided  in  the 
mOTtgttSe  given  for  its  securi^  unless  the  pio- 
Tisioiw  ot  the  mortgage  exclude  sach  right  in 
express  terms  or  hj  necessary  implication. 

[Ed.  Note.~ror  other  cases,  see  Corporations, 
Cent  Dig.  |8  1890,  1872-1874;  Dec  Dig.  f 
479,*] 

3.  CoRPOBATioNs  <|  479*)— GoBFoun  Bonus 
—RiOHT  or  Action.  ,  . 

But  execution  on  a  judgment  obtained  In 
such  action  is  not  leviable  on  property  covered 
by  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent  Dig.  II  1869,  1872-1879;  Dec.  Dig.  { 
479.*] 

(Additional  Syllabua  hp  SMtorM  BtaS-) 

4.  Action  {{  12*>— DnraNSE. 

That  a  prospective  judgment  against  a  de- 
fendant in  an  action  at  law  will  be  worthleea  is 
no  defense. 

[Bd.  Note.— For  other  cases,  see  Aetton,  Dee. 
Dig.  S  12.*] 

Error  to  Circuit  Court,  Marion  County. 

Action  by  A.  S.  Fleming  against  the  Fair- 
mont &  MauDington  Railroad  Company  and 
others.  Judgment  for  defendants,  end  plain- 
tiff brings  error.   Reversed  and  rendered. 

A.  S.  Flemlnf^  of  FalRDont,  for  plaintiff  In 
error.  Slumalter  &  Fiam^  of  Valrmont,  for 
defendants  In  error. 

LYNCH,  X  The  plalntUf  linnight  Us  ac- 
tion before  a  justice  and  recovdred  Judgment 
on  overdue  coupons  detached  from  d^eid- 
ant's  bonds,  secured  by  mortgage  on  all  Us 
property  then  owned  and  thereafter  acquired 
by  It  On  ainteal  tbe  Intermediate  court  dis- 
missed the  action ;  and  upon  farther  appeal 
the  drcnlt  court  afflimed  the  latter  jwte- 
ment  Hence  this  writ  ot  error. 

It  Is  atpreed  that,  before  action,  the  coupons 
were  due  and,  although  propedy  presented 
for  payment  were  unpaid.  Tbe  plalntUf  was 
therefore  entitled  to  judgment  and  execution 
thereon,  unless  Inhibited  by  some  proTlston 
of  the  mortgage  securing  the  bonds  and  cou- 
pons. The  defendant  cites  sections  1  and  2 
of  article  6  of  Oie  mortgage  as  authority 
denying  plaintiff's  right  to  recover  on  the 
coupons. 

[1,2]  But  from  these  secttons  no  Intentlim 
appears,  expressly  or  by  Implication,  to  pre- 
clude plaintiff  from  relief  by  the  form  of 
action  adopted  by  him.  To  hare  ttiis  effect, 
the  restriction  must  be  clear  and  reasonably 
flree  frcnn  doubt  "TiaiB  oommon-law  right  to 
sue  upon  a  bond  Is  not  affected  by  the  rem- 
edies provided  In  the  mortgage  given  simul- 
taneously and  for  the  better  securing  of  the 
bond  unless  the  proTlslons  of  the  mortgage 


exclude  this  right  in  ecpress  terms  w  by 
necessary  ImpUcatlon."  Vor  rl^t  to 
sue  upon  a  written  obllgallon  admitted  to  be 
valid  is  of  too  high  a  character  to  be  taken 
away  by  implication,  eapedally  if  drawn 
from  an  instrument  other  than  that  wbitdi 

ven  In  direct  and  podtive  aiAnowledgment 
of  the  debt**  Biannlng  v.  Railroad  Co.  (G.  a) 
20  Fed.  888;  Nate  Insurance  Co.,  72  Uass. 
(6  Gray)  174,  181;  Khnber  t.  Gunnell.  126 
Fed.  137,  61  a  a  A.  206;  Jones  on  Corp. 
Bonds,  I  84a 

The  purport  of  the  whole  article  relied  up- 
on by  defendant  Is  to  define  the  rights,  dutlra, 
and  remedies  of  the  trustee  and  bondholder^ 
should  the  mortgagor  default  In  the  paym^ 
of  the  bonds  or  Intraest  It  provides  what 
course  each  shall  pursiw,  for  enforcement  of 
the  lien,  when  such  default  occurs.  It  pro- 
vides: First  that  ahould  Oie  mortgagor  te- 
fnse  ffttt  after  d^nand  to  perform  any  of 
the  covenuLts  and  stipulations  In  the  mort- 
gage or  the  bttmds  secured  thereby,  t3ie  trus- 
tee shall,  upon  Uie  request  of  tibe  holders  of 
one-third  In  amount  of  the  bonds  and  ade- 
quatb  security  against  costs,  exjfeaaa^  and 
liabilities,  enter  upon  tbe  mortgaged  proper- 
ty, manage  and  operate  it  collect  the  reo^pts, 
and  apply  the  income  after  deducting  car- 
rent  expenses  and  costs,  to  the  principal  and 
interest  of  the  bonds  as  the  same  become 
due;  or,  second,  upon  like  default  request 
and  security,  he  shall  sell  the  property  and 
make  application  of  the  proceeds  In  the  man- 
ner stated ;  or,  third,  upon  like  default  re- 
quest and  security,  he  shall  proceed  to  pro- 
tect and  enforce  the  rights  of  the  bondhold^ 
era  under  the  mortgage  by  suits  in  law  or 
equity.  The  instrument  fully  states  the  man- 
ner In  which  the  trustee  shall  perform  tbe 
duties  80  prescribed  and  tiien  concludes  Im- 
medlateiy  thereafter  with  the  general  state- 
ment: Mt  bdng  understood,  and  it  Is  hoe- 
by  express^  declared,  that  the  rights  ol 
entry  and  sale  hereinbefore  granted  are  In- 
tended as  cumulative  remedies  allowed  by 
law,  and  that  the  same  shall  not  be  deemed 
In  any  manner  whatever  to  deprive  the  trus- 
tee or  the  beneficiaries  under  thta  trust  of 
any  legal  or  equitaUe  remedy,  by  judidal 
proceedings,  consistent  with  de  provUdons  of 
these  presents,  according  to  the  true  intent 
and  meaning  fliereoC.'*  The  sole  and  mani- 
fest purpose  <^  these  provlsiims  is  to  secure 
the  subject-matter  of  the  lim  against  illegal 
Invaflon,  the  effect  of  which  would  be  its 
Impairment  as  ample  security  for  payment  of 
the  mortgagor's  bonded  indebtedness;  and, 
in  order  to  remove  any  iwsMble  excuse  for 
misunderstanding  of  Its  terms  and  to  affOrd 
reasonable  assurance  of  the  pnqter  interpre- 
tation, tbe  concluding  clanse  in  express  terms 
declares  the  absence  of  any  intmt  to  deprive 
the  bondholders  of  any  existing  legal  or 
equitable  remedies  not  inconsistent  with  the 
purposes,  the  subserrance  of  which  tlie  sec- 
tion in  its  ^tlrety  comprebenda 
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The  rli^t  of  the  plalntiir  to  malntnln  his 
action  la  sustained  by  many  anthorltlea.  In 
fact,  none  are  found  upon  this  Investigation 
denying  It  Railroad  Co.  t.  Johnson,  S4  Fa. 
127;  Montgomery  Francis,  103  Pa.  S78; 
Wldener  t.  Bailroad  Co.,  1  Wkly.  Notes  Gas. 
(Pa.)  472;  Batchelder  Water  Co.,  131  N. 
T.  42,  29  N.  B.  801;  Manning  t.  Railroad  Co. 
(a  a)  29  Fed.  SSS;  Klmber  t.  Gunnell,  126 
Fed.  m,  61  C.  O.  A.  203;  Dow  t.  Railroad 
Co.  (a  0.)  20  Fed.  260;  1  KlUott  on  Rail- 
roads, H  509,  614;  3  Cook  on  Corp.  (6th  Bd.) 
I  770;  6  Ibomp^  on  Corp.  (1st  Bd.)  H  6121- 
6125,  621&-6213 ;  Jones  on  Corp.  Bonds,  H  SH, 
8S8-d40a.  See,  also,  Welsh  t.  Railroad  Co., 
26  Minn.  314;  Onaranty  Co.  v.  Railroad  Co., 
1S9  U.  S.  137. 11  Sup.  Ct  612,  35  L.  Ed.  116; 
Bnel  T.  RaUway  Co.,  24  Mlaa  Rep.  646,  53  N. 
T.  Snpp,  Mr.  Jonea,ln  the  section  of  the 
work  dted,  says:  "like  fact  that  a  railroad 
mortgage  empowers  the  tmsteea,  on  the  writ- 
ten request  of  the  holders  of  bonds  of  a  sped- 
fled  amount,  attsx  breach  of  the  condition,  to 
sell  the  property  Is  no  defense  to  a  suit  upon 
the  btmds  or  coupons  after  they  are  payable^ 
Thb  bonds  are  the  prlndpal  d^t,  and  the 
mortgage  Is  only  an  Inddental  security.  Tlie 
remefflee  at  law  and  in  equl^  do  not  dash 
and  destn^  eacb  otiier  but  exist  together. 
The  mortgage  ml^t  poslttrdy,  or  perhaps 
Impliedly,  take  away  from  the  bondholder 
his  right  of  action  at  law  upon  tiie  bonds  or 
coupons ;  but  the  common-law  rl^t  to 
force  these  obligations  remains  if  not  so 
taken  away."  In  EUmber  t.  Gunnell,  supra, 
it  is  held  that  a  mortgage  dmllar  to  that  un- 
der craudderatton  does  not,  "in  the  absence  of 
an  eqness  stipolattrai  or  a  statute  to  that 
Effect,  constitute  any  defense  to  any  action  at 
law  against  the  mortgagor  by  each  of  the 
creditors  upon  the  bonds  or  primary  obliga- 
tlons  thus  secured."  The  court,  In  its  opin- 
ion, observes:  "The  general  rule  Is  that,  for 
a  default  in  the  payment  of  money  at  the 
time  and  place  agreed  upon,  or  for  any  other 
breach  of  a  contract,  an  action  at  law  may 
be  maintained,  and  a  Judgment  for  damages 
may  be  recovered  against  the  obligor.  Of 
course  the  payee  or  obligee  may  stipulate 
away  or  agree  not  to  ezerdse  this  right.  But 
there  Is  no  such  stipulation  or  agreemmt  In 
the  provisions  of  the  trust  deed  to  whidi 
counsel  has  diallenged  our  attention  or  in 
any  of  the  other  numerous  terms  which  this 
instrument  contains.  A  statute  may  provide 
that  the  remedy  at  law  upon  the  primary 
obligation  shall  be  post|>oned  until  the  secu- 
rity for  the  debt  has  been  exhausted.  But  no 
such  statute  conditions  the  rights  or  rem- 
edies of  the  parties  to  this  action.  In  the  ab- 
sence of  any  such  agreement  or  any  such 
statute  the  ordinary  right  of  action  upon 
the  unconditional  promise  of  the  defendant 
to  pay  the  mon^  loaned  upon  its  bonds  re- 
mained unimpaired,  and  it  must  prevail." 
Again  it  was  said  of  such  a  mortgage  in 
Gua^an^  Trust  Co.  v.  Railroad  Co..  139  U.  S. 
187,  11  Sup.  Ct  512,  85  L.  Ed.  116:  "There 


Is  a  subsequent  prorlslon  hi  the  deed  of  trnst 
to  tlie  effect  tiiat  neither  the  whole  nor  any 
part  of  tiie  premises  mortgaged  shall  be  sold, 
under  proceedings  dther  at  law  or  equity,  for 
the  recovery  of  the  prtaidpal  or  interest  of  the 
bonds;  It  being  the  intention  and  agreement 
of  the  partiea  that  the  mode  of  sale  iirovided 
try  the  mortgage  'shall  be  exclndve  of  all 
others.'  This  clause,*  however,  is  open  to  the 
objecti<m  of  attempting  to  provide  against  a 
remedy  in  the  ordtoary  course  of  Judicial  pro- 
ceedings and  oust  tiie  Jurisdlctkm  of  tiie 
courts,  which,  as  is  settied  by  the  uniform 
current  of  authority,  cannot  be  done." 

Kor  does  the  clause  of  the  mortg^  feilow- 
Ing  those  above  set  forth  contain  any  express 
or  implied  deidal,  by  limitation  or  restriction, 
of  plainturs  rl^t  to  maintain  this  action. 
It  states  that  the  intention  of  the  Instrument 
Is  "that  no  coie  or  more  holders  of  bonds  or 
coupons  shall  have  the  right.  In  any  manner 
whatever,  to  affect,  disturt),  or  prejudice  the 
lien  of  this  mortgage  by  his  or  their  action, 
except  In  the  manner  herein  provided."  The 
purpose  of  the  clause  as  gathered  firom  Its 
true  intent  and  meaning,  Is  to  provide  against 
any  Judicial  proceedliuis  by  one  or  more 
bondholders  owning  leRS  than  one-third  of  the 
bonds,  or  by  those  holding  such  amount  ex- 
cept upon  notice  to  the  trustee  and  the  giving 
of  adequate  security,  for  either  of  two  pur- 
poses—the appointment  of  a  reodver  or  the 
foreclosure  of  the  mortgage.  Of  course  every 
provision  of  a  mortgage  must  be  construed  In 
ttie  ligfet  of  its  Intendment  What  the  object 
to  be  attained  Is,  is  always  a  pertinent  inquiry 
upon  the  construction  of  a  wrlttoi  instru- 
ment The  apparent  purpose  sought  ^7  the 
language  quoted.  Is  the  prevention  of  petty 
Interference  by  a  few  bondholders  with  the 
management  of  defendants  property  and  the 
conduct  of  Its  business,  except  in  the  manner 
authorised  by  the  mortgage.  The  doilal  of 
the  right  In  any  manner  whatever  to  affect 
disturb,  or  prejudice  tlie  lien  of  the  mortgage 
manifests  sodi  Intmtlon.  If  so.  It  Is  not 
within  the  province  of  the  court  by  construc- 
tion, to  <9ilaive  the  terms  eiuployed  as  a 
restriction  for  one  purpose,  so  as  to  author- 
ise other  restrictions  not  Impliedly  within 
thdr  plain  intent  and  meaning. 

[3]  The  termination  of  plaintiff's  action  In 
a  Judgment  even  when  followed  by  execution, 
cannot  "affect  disturb,  or  prejudice"  the  Uen 
of  the  mortgage.  The  property  therein  em- 
braced is  Immune  from  levy.  It  cannot  be 
disturbed.  Nor  can  the  operation  of  defend- 
ant's railroad  be  impeded  as  a  result  of  any 
Judgment  obtained  In  this  action,  or  any  pro- 
ceeding thereafter  to  enforce  payment  of 
the  judgment  except  in  the  manner  permit- 
ted by  the  mortgage.  1  Elliott  on  Ratlroada. 
S§  486,  609  ;  3  Cook  on  Corp.  (6th  Ed.)  SI 
770,  772  ;  6  Thomp.  on  Corp.  (Ist  Ed.)  |  6124  ; 
Jones  on  Corp.  Bonds,  S  340;  Hospital  v. 
Library  Co.,  189  Pa.  280,  42  AtL  183 ;  Com. 
V.  Railroad  Co.,  122  Pa.  306.  16  Att  448.  1 
UBL,A.32S;  Trust  Co.  t.  Steel  Co.,  33  Misc. 
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cp.  484.  68  N.  T.  Supp.  916;  Elmber  r.  6an- 
en.  126  Fed.  137,  61 0.  C.  A.  203.  The  credl- 
ir  does  not  thereby  acquire  a  lien  on  de- 
mdanfs  property  prior  to  the  mortgage, 
rhen  suing  at  law  npon  an  overdue  coupon 
nd  proceeding  against  the  railroad  company, 
le  bondliolder,  as  shown  by  the  authorities 
ited,  stands  upon  the  same  plane  as  any  other 
reditor ;  and  execution  on  a  Judgment  in  his 
iTor  can  be  levied  only  on  property  actual- 
7  owned  by  the  company  and  not  upon  that 
rhlch  has  been  conveyed  to  trustees  by  a 
lortgage  or  deed  of  trust  duly  executed  and 
ecarded.  When  it  becomes  necessary  for 
Im  to  r^ach  the  property  held  by  the  trustee, 
>e  must  proceed  against  falm  not  for  his  own 
«nefit  but  as  a  bondholder  and  on  behalf  of 
.11  the  bondholders  as  a  class.  What  may 
«  realized  by  such  proceeding  belongs  to  the 
vhole  class  and  must  be  distributed  among 
ts  members  pro  rata.  6  Thomp.  on  CJorp. 
ist  Ed.)  %  6124 ;  Com.  t.  Railroad  Co.,  supra. 
!7eTerthelesa,  nothing  otherwise  prohibiting, 
ic  Is  entitled  to  Judgment  and  execution 
hereon.  If  property  belonging  to  the  defend- 
int  other  than  that  already  bound  by  the 
ien  of  tUe  mortgage  Is  available  for  levy 
inder  execution,  be  may  levy  upon  It,  but 
lot  otherwise.  Carr  v.  Le  Fevre,  27  Pa.  413 ; 
Railroad  Co.  t.  Johnson,  supra;  Com.  v. 
[tailroadCo.,  supra;  Bradley  v.  Railroad  Co., 
i6  Pa.  141;  Trust  Co.  v.  Steel  Co.,  supra; 
rhomp.  on  Corp.  (Ist  Ed.)  iS  6124,  6126; 
Jones  on  Corp.  Bonds,  |  340. 

[4]  The  fact  that  a  proapectlTe  judgment 
i gainst  a  defendant  In  an  action  at  law  will 
be  worthless  Is  no  defense  to  the  action. 
Kimber  r.  Gunnell,  supra. 

Being  therefore  of  the  opinion  that  the 
lodgment  of  the  Intermediate  court  of  Marion 
county  is  erroneous,  and  that  the  action  may 
be  properly  terminated  here  by  Judgment 
based  upon  the  agreed  state  of  facts,  such 
Judgment  will  be  so  entered  for  the  amount 
of  the  coupons  sued  on,  with  Interest  thereon, 
and  costs. 


STATE,  for  Use  of  HUDSON,  v.  NASH  et  al. 
(Supreme  Court  of  Appeals  of  West  Vir^nla. 
Oct  14,  1913.) 

(BpUahua  by  the  Court.) 

1.  iNjuiTCTioN  a  239*)— AonoiT  OH  Bond- 
Expenses  ON  TiacpoRAaT  Injunction. 

CouDsel  fees  paid  for  aervices  in  a  suit  in 
which  a  temporary  injunction  is  awarded  only 
as  anqilBry  and  rnddental  to  the  main  relief 
Bought,  no  effort  being  made  to  secure  its  dis- 
Bolution  until  final  bearing  of  the  cause  upon 
the  merits,  and  other  expenses  not  Incurred  on 
nci:ouDt  of  the  injunction,  are  not  recoverable 
in  an  action  on  the  injuoction  bond. 

[Ed.  Note.— For  other-  cases,  see  Injunction, 
Ceut  Dig.  H  642,  643:  Dec.  Dig.  »  238.*] 

2.  iNJVHomnr  d  289*)— AonoN  on  Bond— fix* 

PENSEB  ON  TEUPOBABT  INJUNCTION. 

In  ft  Boit  to  remove  cloud  upon  plaintiff's 
title  to  land,  and  to  enjoin  defendant  from  tres- 


pasaing  thereon,  and  from  taldng  steps  to  re- 
deem his  title  Ixom  forfeiture  to  the  state,  a 
temporary  Injunction  was  awarded.  Beld,  that 
injunction  was  only  ancillary  to  the  main  pur- 
pose of  the  suit,  wtiich  was  to  quiet  title. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  II  642,  643;  Dec  Dig.  |  238.*] 

Bmr  to  OlFcolt  Goort,  Putnam  County. 

Action  by  the  State  for  lue  of  Mary  Pat- 
ton  Hudson,  against  J.  H.  Nash  and  others. 
Judsment  tor  jOalntU^  and  defendants  bring 
error.  ReTeraed  and  remanded. 

Brown,  Jackson  &  Knight  and  J.  H.  Nash, 
all  of  Charleston,  for  plaintiffs  In  error.  Ena- 
low,  Fltzpatrlclc,  Alderson  &  Baher,  of  Hunt 
ington,  for  defendant  In  error. 

WILLIAMS,  J.  Plaintiff  recovered  Judg- 
ment In  the  circuit  court  of  Putnam  county 
for  ¥&00,  in  an  action  upon  an  Injunction 
bond  executed  by  J.  H.  Nash  and  Lewis 
Bamhart  for  the  Iguano  Land  &  Mining 
Company,  In  a  suit  brought  by  it  in  the 
circuit  court  of  Putnam  county  against  Mr& 
Mary  Fatten  Hudson  and  others,  for  the 
purpose  of  canceling  her  claim  of  titie  to 
certain  land,  as  constituting  a  cloud  upon 
said  company's  title  thereto,  and  to  enjoin 
her  from  trespassing  on  the  land,  and  from 
taking  any  steps  to  redeem  the  title  claimed 
by  her,  which  had  been  forfeited  to  the 
state.  The  Injunction,  as  prayed  for,  was 
awarded  in  vacation,  and  the  bond  sued  on 
was  given.  No  effort  was  made  to  get  rid 
of  the  injunction  until  the  final  hearing  of 
the  cause  on  Its  merits,  at  which  time  the 
chanc^lor  granted  the  prayer  of  the  bill, 
and  canceled  Mra  Hudson's  claim  to  the 
land,  as  constituting  a  cloud  upon  the  plain- 
tiff's ttUe,  and  perpetuated  the  injunction. 
Mra  Hudson  appealed  from  that  decree  to 
this  court,  and  procured  a  reversal  of  It,  and 
a  dismissal  of  the 'plalntiCTs  bill,  and  hence 
this  action  upon  the  injunction  bond. 

[1]  The  judgment  recovered  la  on  account 
of  fees  paid  by  Mrs.  Hudson  to  her  coun- 
sel for  services  rendered  In  that  cause. 
But  she  falls  to  distinguish  how  much,  If 
any,  she  paid  for  services  rendered  in  get- 
ting rid  of  the  Injunction.  No  effort  was 
made  to  nave  it  dissolved  until  the  final 
hearing  of  the  cause  upon  Its  merits.  It 
was  not  a  pure  injunction  suit,  but  a  suit 
brought  to  remove  cloud  upon  title,  and  the 
Injunction  was  only  ancillary  or  Incidental 
thereto.  Had  it  been  a  pure  Injunction  suit 
no  doubt  the  whole  of  counsel  fees  would 
have  been  recoverable  on  the  bond ;  the  pen- 
alty of  the  bond  being  sufficient  It  Is  well- 
settled  law  In  this  state  that  fees  paid  to 
counsel  for  services  rendered  in  getting  rid 
of  an  injunction  are  properly  recoverable  as 
damages  in  an  action  on  the  injunction  bond. 
Levy  V.  Medford,  34  W.  Va.  633,  12  S.  E.  864 ; 
Eloak  Bros.  v.  Corvln,  Bl  W.  Va.  19,  41  S. 
E.  211;  Bank  T.  Graham,  68  W.  Va.  1,  60 
S.  B.  301;  Tully  t.  Taylor,  67  W.  Ta.  685, 
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68  8.  10.  879.  But  wben  liijiinctlon  Ifl  not 
the  sole  relief  sougAit,  bnt  Is  only  andllazy 
and  Incidoital  to  tbe  main  object  of  the  salt, 
and  no  ettort  la  made  to  procnre  a  dlssolo- 
ttcHi  of  tbe  Injunction  until  a  flnal  bearing  of 
tbe  cause  upon  Ita  merits,  and  counsel  fees 
are  paid  for  entire  serrioeB  In  tbe  suit,  thc^ 
are  not  reooverable  upon  tbe  bond.  Tully 
T.  Taylor,  supra;  2  Hi^  on  Injunctions  (4th 
ma.)  I  1686;  Blddle  Cbeadle,  20  Oblo  8t 
278;  Ourry  t.  Am«.  Freehold,  etc.,  Oo..  124 
Ala.  6U,  27  Soutb.  4S4;  Lambert  t.  Alcorn, 
144  HL  S18,  83  N.  B.  63,  21  L.  B.  A.  611. 

12]  The  dilef  purpose  of  the  suit  In  which 
Mrs.  Hudson  was  enjoined  was  to  dear  the 
Iguano  Oompuiy's  title  to  land  of  a  cloud, 
and  tbe  prayer  of  the  company's  tdll  that  She 
be  restrained  from  committing  trespass,  and 
from  taking  further  steps  to  perfect  ber 
claim  by  redeeming  from  the  state  a  torMt- 
ed  title,  was  only  Incidental.  2  Hl|^  on  In- 
junctions (4tii  Bd.)  S  1686;  Tully  t.  Taylor, 
stq)ra;  Al^tort  t.  K^ey,  2  Mont  843;  Dls- 
brow  T.  Oarda,  62  N.  Y.  664;  Morlarity  v. 
Gait,  126  IlL  417,  17  N.  B.  714.  It  does  not 
appear  that  counsel  rendered  any  serrlces 
specially  to  get  rid  t^  tbe  Injundlon,  or  Umt 
the  same  serrices  which  were  rendered 
would  not  bUTe  been  necessary.  If  no  In- 
junction had  been  awarded.  The  appeal  to 
this  court  In  that  case  was  not  to  gat  rid 
of  fba  injunction,  whicb  was  only  an  in- 
cident in  tbe  case  depending  upon  the  ques- 
tion of  title  to  tbe  land,  but  was  to  procure 
a  reversal  of  tbe  decree  which  had  adjudi- 
cated title  to  the  land  against  Mrs.  Hudson, 
and  the  injunction  was  dissolved  as  a  matter 
of  course  when  It  was  decided  that  plaintiff's 
Utle  failed.  •  , 

Coimsel  for  defendants  say  that  the  fees 
wore  paid  for  srarioea  In  this  oour^  and  they 
indst  that  fees  paid  counsel  for  services  In 
the  appellate  court,  after  a  temporary  In- 
junction has  become  merged  in  a  6nal  decree 
on  the  merits,  are  not  recoverable  on  the 
InJujictioQ  bond,  that  tbe  conditions  of  the 
bond  do  not  cover  damages  sustained  after 
the  court  bas  pronounced  its  flnal  decree, 
and  22  Gyc.  1060,  and  Webber  v.  Wilcox,  45 
CaL  SOI,  are  cited  to  support  this  proposl- 
tlon.  Tbe  Galtfomia  case  seems  to  suKwrt 
the  text  in  Cyc.;  but  the  court  aK>arently 
rested  its  dedslon  on  tbe  terms  (tf  tbe  Cal- 
ifornia statute  fixing  tbe  craditlons  of  the 
bond.  It  read:  "Such  damages  •  •  • 
as  such  parties  may  sustain  by  reason  of 
such  injunction,  if  said  court  finally  decides 
that  said  plaintiit  was  not  entitled  thereto." 
This  language  would  seem  to  limit  tbe  con- 
ditions of  the  bond  to  tbe  action  of  tbe  court 
granting  the  injunction.  The  terms  of  our 
statute  are  broadra',  and  do  not  so  limit  the 
conditions.  Hence,  if  Oie  suit  were  a  pare 
injunction  suit,  and  it  became  necessary  for 
the  defendant  to  aK>eal  to  this  court  in 
order  to  get  rid  (tf  the  injunction,  we  see 
no  reason  why  he  should  not  be  allowed 


to  recover  counsel  fees  for  services  In  tbls 
court  as  wdl  as  In  tbe  court*  bdow, '  as 
damages  In  an  action  <hi  the  bond.  Baidc 
v.  Graham,  Brnpra.  The  same  would  be  tme 
of  fees  paid  In  this  court  upon  an  appeal 
from  an  order  dissolving,  or  refusing  to  dis- 
solve, an  injunction,  erea  when  InjuncCtcni 
Is  only  Incidental  to  the  main  object  of  tbe 
suit 

Under  the  ruling  of  this  court  in  Tully  v. 
Taylor,  supra.  It  was  Mrs.  Hudson's  duty  to- 
prove  that  the  fees  were  paid  solely  for 
serrices  in  procuring  a  dieaolutlon  of  the  In- 
junction, as  dlstlngoisfaed  from  fees  paid 
fbr  services  in  defending  the  prindpal  Issue, 
before  she  can  recover  them.  Bven  grant- 
ing that  it  is  possible  to  make  audi  distinc- 
tion In  this  case,  she  has  not  attenpted  it. 
The  cause  was  submitted  to  the  court  in 
Ueu  of  a  Jury  by  agreement  of  counsel,  and  it 
appears  from  the  court's  judgment  that  it  was 
rendered  wholly  on  account  of  the  fSOO  at- 
torney fees.  But,  notwithstanding  this  show- 
ing of  tbe  record,  connsd  for  plaintiff  insist 
that  the  Judgment  is  sustainable  on  the 
ground  that  plaintUT  has  proven  other  items 
of  damages  equal  to.  If  not  exceeding  the 
amount  of  counsel  fees.  She  proved  that 
she  paid  out  large  sums  of  mon^  for  tran- 
Bcxlpta  and  printing  of  records  on  ai^teal,  for 
surveying  and  platting  the  land  In  contro- 
versy, and  for  other  things  which,  counsel 
say,  she  Is  aitltled  to  recovw.  But  these 
items  of  expense  are  not  ebown  to  have  been, 
paid  on  account  of  the  injunction.  Two  suits 
were  pending  against  Mrs.  Hudson  and  oth- 
ers in  the  circuit  court  of  Putnam  county  at 
the  same  time,  both  of  which  were  appeal- 
ed to  this  court  One  suit  was  styled  White- 
house  V.  Jones  et  al.,  60  W.  Va.  6S0,  55  S. 
B.  730,  12  L.  K.  A.  (N.  S.)  49,  and  the  other, 
Iguano  Land  &  Mining  Company  v.  Jones 
et  aL,  65  W.  Ya.  59,  64  S.  E.  640,  and  tbe 
Items  of  expense,  which  she  proves  aggre- 
gate ¥629.70.  relate  to  one  or  the  other  of 
these  salts.  But  it  appears  that  at  least 
9300.76  of  that  amount  was  paid  on  account 
9f  tbe  Wbitehouse  v.  Jones  Case,  and  that  no 
part  of  the  remaining  expenses  are  shown  to 
have  been  Ineurred  in  getting  rid  of  the  in- 
junction. 

For  the  foregoing  reasons,  the  Judgment 
Is  reversed,  and  the  cause  remanded  for  a 
new  trial. 


MONBOB,  Special  Commissi<mer,  t.  fiUIUlT 
et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct  14,  1813.) 

(ByOabw  fty  Ike  Cowi.) 

X.  JuDioxAX.  Sales  (S  7*)— Coioczssxoinca  to 
Sixi.  Lakds— RiOHT  TO  Sits. 

Without  autboil^  of  the  court  amiointiiig 
him,  a  special  commissioner  to  sell  land  has  no 
authority  to  Instltnte  and  prosecute  suits. 
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Sodi  intbority  rnoit  b«  spedflc&Uy  conferred, 
or  necessarily  Inmlied  from  lome  other  power 
specifically  fiTen  vj  decree. 

[Ed.  Kote. — For  other  cases,  see  Judicial 
Sales,  Cent  Dig.  i  20;  Dee.  Dig.  |  7*] 

2.  Judicial  Bales  (i  7*)— GoinassiONn  to 

Snx  IiANDB— RiOHT  TO  StTB— APFOINTHSNT 
.  — CONBTBnonON. 

A  decree  or  order  in  Buch  init  substituting 
a  qpedal  eommisstoDer  in  place  of  one  previous- 
b  appointed,  and  who  has  defaulted  In  the  per- 
formance of  his  duties,  with  direction  "to  do 
and  perform  all  acts,  duties  and  matters  and 
things  in  and  about  said  causes,  required  by 
the  decrees  and  orders  therein  respectively,  not 
already  done  and  performed  by  said  commis- 
sioner," constitutes  no  authority  in  the  sub- 
stituted commiesitmer  to  Uutitute  and  prosecute 
a  suit  in  equity  against  such  former  commis- 
sioner and  the  sureties  on  his  official  bond, 
where  the  on^  authority  conferred  on  sach 
former  commissioner,  after  confirming  his  re- 

EorC  of  sale,  was,  out  of  the  cash  money  in  his 
ands,  to  pay  the  costs,  and  the  residue  to  the 
parties  entitled  thereto,  and  as  the  parchase 
money  notes  fell  due  to  withdraw  the  same 
from  the  papers,  leaTtog  certified  c^ies^  '^^^ 
collect  and  pay  over  the  same  to  the  parties 
entitled  thereto. 

(Ed.  Note.— For  other  cases,  see  Judicial 
Sales.  Gent.  Dig.  |  20;. Dee.  Dig.  |  7.*] 

Appeal  from  Circuit  Court,  Preston  County. 

Bill  by  Robert  W.  Monroe,  Special  Com- 
missioner, against  James  H.  Hurry  and  oth- 
ers. Decree  for  plalntUT,  and  certain  defend- 
ants appeal.  Rerersed,  and  bill  dismissed 
as  to  such  defendants. 

miUajn  G.  Oaa^,  of  Charleston,  for  ap- 
pdlantB.  J.  Ben  Brady,  of  BSngwood,  for 
appdlea 

BflLIiER,  J.  [1]  The  proposition  contain- 
ed in  the  flint  point  of  the  syllabus  we  think 
fully  supported  by  Blair  t.  Core,  20  W.  Va. 
260;  Clarice  t.  Shanklln,  24  Wl  Va.  30;  Crock- 
ett T.  Sexton,  29  Grat  <Ya.)  46;  Ronk 
Hlgglnbotham,  M  W.  Ta.  187,  144,  46  S.  E. 
128;  8  Ya.  A  W.  Va.  Bnc.  Dig.  700;  Anthony 
T.  Kasey,  83  Va.  338,  5  S.  B.  176,  5  Am.  St 
Rep.  277.  The  reason  for  this  rule  Is  ob- 
Tlons,  and  the  principles  sustaining  it  are 
fnlly  covered  In  the  cases  dted,  and  need 
not  be  repeated. 

[2]  The  second  point  we  think  equally  pat- 
ent. While  authority  to  sue  the  purchaser 
on  his  purchase  money  notes  may  be  reason- 
ably Implied  from  authority  to  withdraw 
and  collect  the  same,  certainly  no  right  to 
sue  the  former  commissioner  and  the  sureties 
on  his  bond  can  be  deduced  from  that  au- 
thority. Nor  Is  there  any  general  authority 
given  In  the  language  of  the  decree  referred 
to  from  which  such  authority  can  reasonably 
be  Implied.  In  support  of  the  proposition 
covered  by  this  point  of  the  syllabus  It  Is 
argTied  that  the  bond  of  a  special  commis- 
sioner is  required  and  given  solely  for  the 
benefit  of  the  parties  ^titled  to  the  money 
distributable  nnder  the  decree  of  the  court, 
and  that  only  such  persons  have  right  of  ac- 
tion on  sadi  bonds.    The  anthorlttes  dted 


and  relied  on  by  counsel  for  this  contentloni 
are  Brooks  v.  Miller,  28  W.  Ta.  490,  2  S.  B. 
219;  Lee  v.  Swepson,  76  Va.  173;  Lloyd  v. 
Erwln's  Adm'r,  29  Grat  (Va.)  698;  Hess  v. 
Bader.  26  Grat  (Va.)  746,  761.  This  prop- 
osition we  need  not  and  do  not  decide.  State- 
V.  Abbott  63  W.  Va.  189,  61  B.  E.  369,  can 
hardly  be  regarded  as  opimsed,  for  the 
question  was  not  raised  or  distinctly  decid- 
ed in  that  case.  It  will  be  time  enough  for 
us  to  decide  that  question  when  it  comes  to 
us  in  a  case  ftlrly  presenting  It 

The  many  other  points  presented  and  ar- 
gued in  the  briefs  do  not  require  considera- 
tion. 

Because  the  bltl  Improperly  impleads  Daw- 
son and  Fortney,  sureties  on  the  former 
commissioner's  bond,  and  the  decree  appeal- 
ed from  Includes  a  money  decree  against 
them  in  favor  of  plaintiff,  for  the  amount 
in  which  their  principal  was  adjudged  to  be 
In  default,  that  decree  must  be  reversed^ 
and  as  to  them,  the  only  parties  appealing, 
the  bill  vlU  be  dlsmlaBed,  bat  wltboat  preju- 
dice. 

LEWIS  V.  YATES  et  aL 

(Supreme  Court  ot  Appeals  of  West  TlrglnUi* 
Oct  14. 1913.) 

(ByUahva  Ttp  tJte  Court.) 

1.  BOUNDABIES    {%    37*)— SOBVETS  — MoirO- 
KBNTS. 

A  subsequent  survey  calling  for  lines  of  the 
older  one  is  not  a  monument  thereof,  and  the 
call  therefor  is  only  a  circumstance,  admiBsible 
under  some  conditions,  as  evidence  of  the  loca- 
tion of  the  lines  of  the  older  survey. 

[Ed.  Note. — For  other  cases,  see  Bonndaziei;. 
Cent  Dig.  H  184-194 ;  Dec  Dig.  |  37.*] 

2.  BOUKDABIBS  3  8*)— ESTABUSHHSRT. 

One  or  more  monuments  of  a  tract  of  land 
having  been  ascertained,  the  courses  and  dis- 
tances are  entitied  to  controlling  effect  in  the  lo* 
cation  of  others  as  to  the  identity  of  which  the 
evidence  Is  slight  drcnmstantiai,  and  ccmfllct 
ing. 

[Ed.  Note.— For  other  cases,  see  Boundaries^ 
Cent  Dig.  SI  S-U;  Dec  Dig.  |  3.*1 

,  Error  to  Ctrcnlt  Court,  Gxeoibrler  Oonnty. 

Action  by  Cornelia  A.  Lewis  against  W.  CL 
k  James  A.  Tatea  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Reversed 
and  remanded. 

John  Osborne,  of  Union,  for  plaintiff  In 
error.  Henry  Gilmer,  of  Lewlsbur&  for  de* 
fendants  In  error. 

POFFENBARGER,  P.  The  report  of  the 
decision  on  a  former  writ  of  error  In  this  case, 
found  in  62  W.  Va.  675,  69  S.  B.  1073,  fuUy 
discloses  its  nature  and  character  and  the 
main  features  of  the  evidence,  and  settles 
the  prindples  Involved.  On  the  new  trial 
then  awarded,  there  was  another  verdict  for 
the  defendant,  on  which  Judgment  was  ren- 
dered. 


•For  other  cum  sm  ssms  topbs  and  ssetioa  NUHBBR  la  Xtao.  Die  A  Am.  Die  Key-No.  Barlii  *  Rep'r  ladcm 
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TbB  argoment  submitted  in  snpport  of  tbe 
action  of  the  court  in  refusing  to  aet  aside  the 
verdict  does  not  question  the  soundness  of 
the  principles  enunciated  and  applied  in  the 
former  decision.  It  abandons  the  argument 
in  the  former  case  founded  upon  conflict  be- 
tween the  Patterson  survey  and  the  Banks 
survey  lying  to  the  northeast  thereof,  and 
tbe  location  of  the  Hamilton  surv^,  as  con- 
tended for  on  the  former  writ  of  error.  It 
impliedly.  If  not  expressly,  admits  the  neces- 
sity, In  the  event  of  the  adoption-  of  the  the- 
ory of  the  defendants,  of  eltAer  shortening 
lines  of  the  Powell  470-aere  survey,  thereby 
reducing  Its  quantity  about  one-half,  or  re- 
moving the  Frogg  and  Wolfenbarger  surveys 
a  great  distance  to  the  southeast,  contrary 
to  the  location  thereof,  as  shown  by  monu- 
ments ttiat  are  practically  unquestioned. 

The  location  of  the  Irregular  southern 
boundary  line  of  the  Patterson  survey  in  ac- 
cordance with  the  claim  of  the  defendants, 
as  controlling  the  location  of  the  Powell  470- 
acre  survey,  Is  vigorously  Insisted  upon.  Tbe 
Patterson  survey  lies  east  of  the  Powell  sur- 
vey, and  is  one  of  Its  monuments,  or,  at  any 
rate,  its  northwest  comer  and  southwest  cor- 
ner are  called  for  as  corners  of  the  470-acre 
Powell  survey.  The  beginning  point  of  tbe 
Patterson  survey  is  its  southeastern  comer, 
where  two  hickories  and  poplars  on  a  hillside 
are  called  for.  The  line  runs  thence  S.  80  W. 
62  poles  to  a  black  oak,  white  oak,  and  hick- 
ory, N.  54  W.  34  poles  to  a  black  oak,  S.  80 
W.  18  poles  to  a  double  maple,  and  S.  30  W. 
30  poles  to  two  white  oaks,  the  sonthwrat 
corner.  The  survey  was  made  April  29, 1791. 
The  two  Powell  surveys  were  made  March 
23,  1798.  The  400-acre  one  Is  described  as 
running  with  lines  of  tbe  Patterson  survey, 
above  set  forth,  and  calls  for  their  courses, 
distances,  and  timber.  On  February  7,  1799, 
what  Is  evidently  a  part  of  the  Powell  400- 
acre  Burv^  was  again  surveyed  for  Harrison 
and  Dixon.  Their  survey  was  estimated  to 
contain  106  acres,  and  purports  to  run  with 
this  irregular  southern  boundary  of  the  Pat- 
terson survey,  calling  for  the  same  courses, 
distances,  and  timber.  Though  made  about 
one  year  later  than  the  two  Powell  surveys^ 
It  does  not  call  for  the  Powell  470-acre  sur- 
vey, which  corners  on  the  Patterson  200-acre 
survey  at  the  same  point  at  which  it  claims 
to  do  BO.  Another  Harrison  and  Dixon  sur- 
vey, calling  for  205  acres,  bears  the  same 
date  as  the  one  Just  described.  According  to 
its  description,  it  adjoins  the  Patterson  sur- 
vey and  the  other  Harrison  and  Dixon  sur- 
vey on  the  east,  and  comes  out  of  the  Powell 
400-acre  survey.  These  two  Harrison  and 
Dixon  snrveys,  having  a  combined  acreage  of 
311  acres,  taken  out  of  the  Powell  survey  of 
400  acres,  have  been  located,  and  their  loca- 
tion harmonizes  with  the  contention  of  the 
defendants,  If  the  northern  Hue  of  the  small- 
er one  Is  Identical  wHh  the  southern  bound- 
ary line  of  tbe  Patterson  survey.  To  make 
them  coincide,  however,  it  is  necessary  to 


shift  the  Powell  470-acre  tract  nearly  100 
poles  west  of  the  location^  given  It  by  Its 
southeastern  line  run  from  the  corner  of 
the  Wolfenbarger  tract,  and  nearly  or  quite 
50  poles  south,  and  thus  shift  the  location 
of  the  Frogg  and  Wolfenbarger  land  to  the 
south  and  west  equal  distances.  Otherwise 
it  would  shorten  some  of  the  lines  of  the 
Pow^  470-acre  tract,  one  of  tbem  nearly  100 
poles,  and  greatly  reduce  its  qaantlty.  The 
line  called  for  between  the  northeastom  cor- 
ner of  the  small  Wolfenbarger  tract  and  the 
southwest  comer  of  the  Patterson,  In  tbe 
surveys  of  the  470-acre  and  400-acre  Powell 
tracts,  Is  described  therein  as  being  120  poles 
long.  In  the  Harrison  and  Dixon  survey, 
the  distance  from  the  small  Wolfenbarger 
tract  to  what  Is  therein  called  the  comer  of 
the  Patterson  survey  Is  given  as  26  poles.  All 
of  these  Incon^tendes  and  conflicts  argue 
very  strongly  a  mistake  in  tbe  call  of  the 
Harrison  and  Dixon  survey  for  the  southern 
boundary  of  the  Patterson  survey,  or  a  sub- 
sequent wrong  location  of  the  Harrison  and 
Dixon  survey. 

The  last-named  survey  was  shown  to  have 
subsequently  passed  Into  the  ownership  of 
one  Hayes,  and  In  a  deed  from  Nathan  Hen- 
nlng  to  Chas.  A.  Stuart,  purporting  to  con- 
vey the  Powell  470-acre  tract;  it  is  described 
as  beginning  at  two  white  oaks,  corner  to  the 
Hayes  land.  This  Is  one  of  the  circumstances 
strongly  relied  upon  In  the  brief  for  the  de- 
fendants in  error.  In  addition  to  this,  it  was 
shown  In  evidence  that  a  small  white  oak 
was  foond  at  the  iralnt  claimed  by  the  defend- 
ants as  the  location  of  the  southwest  corner 
of  the  Patterson  survey,  bearing  ancient 
marks  on  one  side  thereof,  the  side  toward 
the  comer  as  claimed  by  the  plaintltC,  and 
counting  more  than  100  years.  One  or  more 
of  the  surveyors  said  the  annulatlons  indi- 
cated an  age  greater  than  that  of  the  Patter- 
son survey.  There  is  no  proof  that  this  tree 
was  marked  as  a  comer  tree,  and  it  stands 
only  15  or  20  feet  from  the  120  pole  line  of 
the  Powell  survey,  and  may  have  been  a  tree 
marked  for  that  line.  Two  witnesses  testify 
that  two  trees  stood  at  that  point  at  one 
time,  but  no  ancient  marks  on  them  are 
shown  other  than  the  one  Just  mentioned.  At 
another  place  at  which  a  double  maple  is 
called  for  In  the  Patterson  survey,  and  also 
In  the  Harrison  and  Dixon  survey,  some 
maple  sprouts  and  an  old  rotten  fallen  maple 
tree  were  found,  but,  whether  It  was  a  double 
maple,  or,  whether  a  double  maple  ever  stood 
at  that  point,  is  not  shown,  nor  does  it  ap- 
pear that  the  old  fallen  tree  bore  any  marks. 
At  the  southwest  corner  of  tbe  Patterson  sur- 
vey, as  located  by  the  plaintiff,  no  tree  was 
found  which  answers  the  description  given  in 
the  survey.  Near  the  southeast  comer  of  the 
Patterson  survey,  as  located  by  her,  an  old 
marked  tree  was  found,  and  the  ground  cor- 
responded well  with  that  called  for  in  the 
description.  At  the  northwest  comer  of  that 
survey,  as  she  locatos  it*  tbera  was  foimd 
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an  old  hollow  Spanish  oafe  or  black  oak,  bear- 
ing an  ancient  mark,  the  age  of  which  conld 
not  be  ascertained  on  acconnt  of  the  decayed 
condition  of  the  trees.  The  grant  calls  for 
a  Spanish  oak  as  that  comer.  South  of  that 
point,  nearly  on  a  line  between  It  and  the 
southwest  corner  as  claimed  by  the  plaintiff, 
another  tree  was  found  bearing  an  ancient 
mark.  For  the  sontheastem,  northeastern, 
and  northwestern  corners  of  the  location  of 
the  Patterson  snrv^,  as  claimed  by  the  de- 
fendants, nothing  whatever  was  found  indica< 
tire  of  the  existence  of  monnments. 

[1]  The  erroneous  description,  if  It  web 
such,  in  the  deed  from  Kathan  Uennlng  and 
wife  to  Clias.  Stuart,  relating  to  the  begin- 
ning comer,  is  not  concltLslT&  In  other 
words,  if  the  Hayes  comer  was  not  the  cor- 
ner of  the  470-acre  Powell  survey,  granted  to 
Wm.  Donaldson,  its  erroneous  designation  as 
such  In  the  Hennlng  deed  does  not  estop  the 
plaintiff  from  showing  the  true  location 
thereof.  The  deed  purports  to  convey  the 
whole  of  the  Powell  survey,  and,  with  the 
single  exception  noted,  calls  for  Its  courses, 
distances,  and  monuments.  The  distance 
called  for  In  it  from  the  northeast  comer  of 
the  unall  Wolfenbarger  tract  to  the  south- 
west corner  of  the  Patterson  surrey  is  120 
poles  as  in  the  original  survey,  and  the  deed 
described  the  land  generally  as  being  the 
land  granted  to  Wm.  Donaldson  and  con- 
taining 470  aaea.  As  between  .tiie  parties  to 
that  deed,  the  graeral  description  would  pre- 
vail over  a  particular  one,  if  it  comported 
with  the  Intention  of  the  parties  and  tbe  par- 
ticular one  did  not,  as  is  the  case  here.  Myl- 
iuB  Y.  Lumber  Co..  00  W.  Va.  346,  71  S.  B. 
404;  Baxter  v.  Tanner.  85  W.  Va.  60.  12  S. 
E.  1004;  Sndth  v.  Chapman,  10  Grat  (Va.) 
446;  Andrews  v.  Pearson.  68  Me.  10;  Mar- 
shall T.  McLean,  8  6.  Greme  (Iowa)  868. 
Not  being  conclusive  between  the  parties  to 
the  deed  themselves,  such  mistake  would  cer- 
tainly not  conclude  the  grantee  In  favor  of 
strangers.  Manifestly  this  recital  Is  noth- 
ing more  than  a  drcnmstance  bearing  on  the 
qnestUm  of  location,  and  entitled  to  only 
such  w^i^t  as  It  may  have  under  the  rules 
ot  law  goreming  the  trial  of  issues  of  fact. 
It  is  BupploDented  by  similar  evidence  found 
In  the  snnrey  of  the  smaller  Harrison  and 
Dinu  tract  The  Patterson  sorrey  does  not 
call  for  the  Barilson  and  Dixon  sorrey.  The 
latter,  b^ng  later,  calls  for  the  former.  If,  nn- 
der  some  misapprehension,  a  tree  was  taken 
as  the  corner  of  the  Patterson  anrrey  which 
was  not  in  tact  such  comer,  but  only  a  tree 
In  the  line  of  the  prior  survey,  such  errone- 
ous adoption  of  a  line  belteved  to  be,  and 
designated  as,  tb»  line  of  the  Patterson  sur- 
Is  not  'oondnslTe.  In  other  words,  the 
Harrison  and  Dlxey  snrrey  is  not  a  monu- 
meat  or  call  of  the  Patterson  snrrey,  and  the 
adoption  of  a  line  for  the  former  as  a  line 
of  the  latter,  wbidi  in  fact  Is  not  snCh  line, 
amounts  to  no  more  than  the  conduct  of 
srtrangers  which,  in  the  absence  of  ascertaln- 
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ment  of  the  tme  line  of  the  Patterson  sur- 
vey, is  a  circumstance  bearing  on  the  Issue 
and  nothing  more.  Surreys  of  cotermlnus  or 
neighboring  tracts,  made  by  the  same  sur- 
veyor, about  the  same  time,  or  recently 
thereafter,  are  admissible  in  evidence  In  such 
a  controversy  as  this,  McMnllln  v.  Lewis.  6 
W.  Va.  144 ;  Clements  v.  Kyles,  13  Grat  (Va.) 
468;  Overton  v.  Dariason,  1  Grat  (Va.)  211, 
42  Am.  Dec  644.  But  such  evidence  does 
not  reach  the  dlj^iltsr,  nor  have  the  probative 
force  of  established  monuments.  It  is  mere- 
ly circumstantial,  and  its  admlsidbility  has 
been  denied  when  the  ooteiminns  or  neigh- 
boring surveys  were  not  made  by  the  same 
surveyor  and  are  many  years  sobseQoent  in 
date.  Clements  T.  Kyle^  dted;  IfcUolUn 
V.  Lewis,  dted. 

[2]  Our  analysis  of  the  erldence  and  defi- 
nition of  its  character  show  lack  or  fsUare 
of  certain  identUcation  of  any  of  the  lines 
or  comers  of  the  Patterson  sorrey,  the  loca- 
tion of  whl<di  Is  relied  npoa  by  the  defend- 
ants as  the  vital  question  In  the  esfl&  Plain- 
tiff's  erldence  as  to  identity  ct  monnments 
is  also  Inconclusive.  The  evidence  submitted 
by  the  parties  to  sustain  their  respectire 
contentions  is  about  the  same  In  diaracter 
and  quantity.  In  so  far  as  it  rdatea  to  tbB 
ldentiflcatl<ni  of  mfmmncaits  called  for  In  the 
Patterson  snrrey.  That  submitted  by  tbe  de- 
fendant is  supplemented  by  conduct  of  stran- 
gers and  a  recital  in  the  Hennlng  deed  as 
mere  drcumstances,  not  in  any  sense  con- 
clusive nor  strongly  probative.  If  nothing 
else  appeared,  the  verdict  of  a  Jury  founded 
upon  this  evidence  would  be  unlmpeacbable 
and  beyond  the  power  of  disturbance  by  the 
trial  court  But  te  allow  a  verdict  for  the 
defendants  to  stand  on  such  evidence,  under 
the  circumstances  disclosed  here,  would  per- 
mit the  Jury  to  disregard  and  ignore  prac- 
tically the  only  evidence  indicating  the  true 
location  with  any  degree  of  certainty.  As 
has  been  shown,  the  location  of  the  Fatter- 
son  survey,  as  contended  for  by  the  defend- 
ant, disarranges  the  entire  system  of  sur- 
veys and  does  violence  to  the  calls  of  the 
Powell  surveys.  It  would  reduce  the  quan- 
tities of  both,  and  shorten  specific  calls  and 
distances.  The  location  of  the  Wolfenbarger 
tract  Is  well  established.  Its  nortBeast  cor- 
ner is  a  fixed  and  certain  monument  of  the 
Powell  surveys.  Giving  effect  to  the  call  for 
course  and  distance  from  that  comer,  as  the 
law  requires,  in  the  absence  of  an  ascer- 
tained controlling  monument,  it  fixes  the 
southwest  comer  of  the  Patterson  survey  at 
about  the  point  contended  for  by  the  plain- 
tiff, and  sustains  the  dedared  relation  of  that 
survey  to  the  other  Powell  survey,  the  Frogg 
tract  and  Wolfenbarger  tract  and  Its  spedfl- 
cation  ct  quantity.  An  orerwhelmlng  prepon- 
derance of  eridence  in  fiiror  of  the  idalntiff 
is  thus  clearly  shown,  making  It  the  duty  of 
the  trial  court  to  set  artde  the  rerdlct,  on  the 
request  for  such  action. 
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For  the  nx>8t  part,  the  court'e  rnllnss  on 
Instructions  were  correct.  It  erred,  howev- 
er, In  refnalng  one  Instruction  asked  for  by 
the  plaintiff,  and  designated  as  No.  2.  In 
effect,  it  would  have  .been  a  direction  to  find 
for  the  plaintiff,  for  It  would  have  required 
the  Jury  to  find  the  plalntilE  entitled  to  so 
much  of  the  S7-acre  tract  of  land  as  lies 
within  certain  designated  lines,  run  course 
and  distance  from  the  northwest  comer  of  the 
Patterson  surrey,  as  located  by  the  plaintiff. 
As  the  evidence  fbr  the  defendants  was  In- 
sufficient to  sustain  a  verdict  in  their  favor, 
for  reasons  already  stated,  it  waa  the  dnty 
of  the  Qonrt  to  direct  a  verdict  for  the 
plaintiff,  If  asked  to  do  ao^  or  to  give  the  Jary 
a  peremptory  Instmctioa  to  find  for  the  plain- 
tiff. Such  is  ttie  tdiaracter  of  the  inatmctlon 
the  court  refused.  As  there  was  some  evi- 
dence tending  to  sustain  the  theories  of  in- 
BtructionB  Nob.  2,  8,  and  4,  given  for  the  de- 
fendant, the  court  properly  overruled  the 
objections  to  theuL  Evidence  insufficient  to 
sustain  a  verdict  may,  neverttteless,  Justify 
tb/6  court  in  giving  instructions  embodying 
the  hypotheses  it  tends  to  establish.  State 
V.  Cllftord,  69  W.  Va.  1,  62  S.  G.  08L 

For  de  errors  noted,  the  Judgment  win  be 
reversed,  the  verdict  set  aside,  and  the  case 
remanded  for  a  new  trlaL 

WILLIAMS  and  LTNCH,  JJ^  absent 


STATE    ex   reL    FOBTNET   LUMBEB  ft 
HARDWARE  CO.  t.  BALTIMORE  ft 
O.  R.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Oct  14,  1913.) 

(ByUahvt  hv  the  GourK) 

1.  Contempt  (J  66*)— Review. 

A  Judgment  for  contempt  of  a  trial  court, 
eondstlng  of  disobedience  of  its  Judgment,  de- 
cree, or  order,  is  not  reviewable  in  the  appel- 
late court,  if  the  trial  court  bad  jurisdictioD  of 
the  cause  in  which  it  rendered,  pronoanced,  or 
entered  the  violated  Judgment  decree^  or  order, 
and  did  not  exceed  Its  Jurisdiction  in  doing  so. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  H  21&-210,  223-237;  Dea  Dig.  | 
66.*] 

2.  Contempt  (i  66*)— Review. 

But  If  Buch  court  had  not  such  Jurisdic- 
tion, or,  having  it,  exceeded  its  powers  in  en- 
tering the  Judgment,  decree,  or  order,  its  lack 
of  jurisdiction  affords  ground  for  appellate  ju- 
risdiction to  annul  the  judgment  of  contempt 

[Ed.  Note.— For  other  cases,  see  Contethpt 
Cent  Dig.  H  218-215,  223-SS7;  Dee.  Dig.  | 
66.*] 

3.  Ehinkkt  Domain  (|  274*)— TAKure  Tu- 
VATB  I*BOPEHTT— Injunction. 

Equity  has  jurisdiction  to  enjoin  the  tak- 
ing of  private  personal  property  for  public  use 
without  payment  of  just  compeosation  there- 
for. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
m^jUent  Dig.  H  763,  7^768;   Dec.  Dig. 


4.  Contempt  (|  29*)— Pabtiks  to  OnxNsB— 

COBPOSinONS. 

A  oorporathni  may  be  a  eontenuor,  and 
punishable  as  sodi  hy  nae. 

[Ed.  Note.— For  other  cases,  see  Contempt 
Cent  Dig.  H  86-BO;  Dec  Dig.  S  29.*] 

(AtUiUonal  SvttaJnta  hy  SditorUa  Staff.) 

6.  Contempt  ({  63*)  —  Conditional  Judo- 
he  nt. 

Conditional  Judgments  of  Imprisonment  may 
be  rendered  in  contempt  cases. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  H  186,  197-201 ;  Dec  Dig.  |  63.*] 

Error  to  Circuit  Court  Taylor  County. 

Action  by  the  State  on  the  relation  of  Uie 
Fortney  Lumber  &  Hardware  Company, 
against  the  Baltimore  &  Ohio  Railroad  Com- 
pany, a  corporation.  Defendant  was  found 
guilty  of  contempt  &nd  adjudged  to  pay  a 
fine,  and  brings  error.  Writ  of  error  dis- 
missed as  having  been  Improvldently 
awarded. 

B.  F.  Bailey,  of  Grafton,  for  plalntUT  in 
erzor. 

FOFFENBAB6EB,  P.  Having  been  found 
guilty 'of  a  contempt  of  court  and  adjudged 
to  pay  a  fine  of  f600,  the  defendant  obtained 
this  writ  of  error  to  the  Judgment 

The  alleged  contempt  disobedience  of  an 
injunction  order,  was  one  the  court  could 
punish  summarily.  Code,  c.  147,  i  27,  cL  4. 

[1,  2]  If  the  court  had  Jurisdiction  of  the 
cause  In  the  general  sense  of  the  term,  and 
did  not  exceed  Its  authority  in  awarding  the 
Injunction  or  rendering  the  Judgment  com- 
plained of,  the  writ  of  error  to  this  court 
does  not  lie,  for  the  statote  giving  power 
here  to  review  Judgments  In  contempt  cases 
excepts  those  conslstlnK  of  dlsoliedlence  of 
Judgments,  decrees,  and  orders.  Code,  c 
160,  {  4.  While  this  section  purports  to  ex- 
cept all  cases  of  that  Und,  it  must  be  read 
in  connection  with  a  general  principle,  au- 
thorizing appellate  courts  to  entertain  write 
of  error  and  ai^>eals  for  the  annulment  of 
Judgmente  rendered  and  decrees  entered 
without  Jurisdiction.  Want  of  Jurisdiction 
in  the  trial  court  confers  appellate  Jurisdic- 
tion. Freer  v.  Davis,  tS2  W.  Va.  1,  43  S.  E. 
164,  59  L.  R.  A.  666,  94  Am.  8t  Rep.  896: 
Clark  V.  County  Court  M  W.  Va.  278,  47 
8.  E.  162.  Agreeably  to  the  general  rule  ob- 
served in  most  If  not  all,  Jurlsdicttons,  the 
I^eglslatnre  seems  clearly  to  have  Intei^ed 
not  to  give  a  right  of  review  of  Judgmente 
for  contempt  by  disobedience  to  Judgm«its. 
decrees,  and  orders,  and  there  is  good  rea- 
son for  withholding  appellate  Jurisdiction  In 
such  cases.  Interlocutory  orders  and  de- 
crees, such  as  preliminary  injunction  orders, 
are  siways  correctlble  by  the  courts  in  which 
they  are  made,  and  in  all  Important  instanc- 
es the  law  affords  an  appellate  t&atedj  tor 
refusal  to  make  such  corrections.  There 
may  be  an  appeal  from  an  order  refusing  to 


•For  other  owms  see  lame  toplo  sad  ■eetiw  NtWBBR  in  Dec.  Dls.  *  Am.  Dig.  K^-NOb  Berisi  *  Bm'r  Zndezt 
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dissolve  an  Injunction  or  from  an  order 
appointing  a  receiver.  In  these  Instancee, 
and  some  others,  the  aggrieved  parties  are 
not  bound  to  await  the  final  decree,  and  In 
others,  not  deemed  to  be  of  8uffl<dent  Im- 
portance to  warrant  on  appeal  therefrom,  the 
errors  of  the  trial  oonrt  are  correctlble  by 
an  appeal  from  the  final  decree^  Having 
these  remedies  for  the  correction  of  inter- 
locutory orders  and  final  decrees,  a  party 
ought  not  to  be  permitted  to  attack  such  de- 
crees by  collateral  or  Indirect  methods,  such 
as  disobedience  thereof,  with  a  right  of  re- 
view of  the  judgments  Imposing  the  penal- 
ties inflicted  by  the  oonrt  for  ffisobedlence^ 
in  requiring  him  to  respect  and  obey  tlw 
orders  and  decrees  of  the  court,  the  law 
thus  inflicts  no  hardship.  It  affords  blm  a 
remedy  for  every  abuse  of  authority,  and 
there  Is  no  reason  why  he  should  attempt 
to  take  the  law  Into  bis  own  bands  and 
redress  bis  own  grievances.  But  tttls  power 
of  the  court  to  compel  obedience  to  its  orders 
and  deoees  is  subject  to  an  Important  Urn- 
itatlon.  It  most  be  within  Its  own  Jnrlsdlo- 
tlon  and  powers.  This  does  not  mean  that 
its  decrees  and  Judgments  must  be  free  from 
error,  for  a  oonrt  bavlng  power  to  decree 
at  all  in  a  given  cause  may  pronounce  an 
erroneous  decree  without  exceeding  its  pow- 
ers. Xbrror  Is  not  want  of  Jurisdiction.  Goal 
Co.  V.  Bits,  60  W.  Ta.  880,  56  8.  B.  2S7,  9  L 
B.  A.  (N.  S.)  1220.  A  judgment  for  contempt 
of  a  void  order  or  decree  is  a  void  Judg- 
ment, and  cannot  be  enforced.  Coal  Ca  v. 
Hits,  dted.  A  contempt'proceeding  for  viola- 
tion of  such  an  order  may  be  prohibited. 
Ooal  Go.  V.  Bits.  dted.  Tb»  existence  of 
this  remedy  does  not  deny  appellate  Juris- 
diction, fbr  then  may  be  an  appeal  from  a 
void  decree  or  a  writ  of  error  to  a  void  Judg- 
ment Clark  V.  County  Court,  ctted;  Mo- 
Coy  V.  Allen,  16  W.  Va.  724;  M<mroe  v. 
JBartlett,  6  W.  Va.  441;  Johnson  v.  Toun& 
11  W.  Va.  67a 

Some  of  the  dedsions  of  this  court  may 
seem  to  be  at  variance  with  the  views  here 
expressed.  Writs  of  error  have  been  entav 
talned  in  several  cases  similar  to  tiila,  but 
the  question  of  appellate  Jurisdiction,  or 
rather  the  extent  to  which  tlie  appellate 
court  has  Jurisdiction  and  the  grounds  there- 
of, seems  not  to  have  been  discussed.  In 
State  V.  Fredlock,  62  W.  Va.  232.  48  S.  SL 
103,  M  Am.  8t  Bep.  932,  the  Jurisdictional 
question  was  not  raised,  an&  tlie  oonrt  seems 
to  have  nviewed  ttie  Judgment  generally. 
However,  tbe  main  qnntions  discussed  in 
that  case  pertained  to  tbe  JnrisUctlon  of 
the  trial  court  In  Buhl  v.  Rnhl.  24  W.  Va. 
279,  this  court  seems  to  have  based  its  ap- 
pellate Jurisdiction  on  proper  grounds,  and 
to  have  observed  the  distinction  liere  made. 
In  State  v.  Irwin,  30  W.  Va.  401,  4  S.  B. 
413,  the  court  seems  to  have  proceeded  up- 
on the  theory  of  a  want  of  Jurisdiction,  head- 
ing there  was  no  authority  In  the  court  be- 
low to  punish  for  contempt  an  act  Intended 


to  be  prohibited  by  an  injunction  which  had 
not  yet  taken  effect,  because  the  condition 
requiring  bond  bad  not  been  complied  with. 
The  distinction  is  somewhat  nice  and  ob- 
scure, and  both  parties  and  the  court  at 
timee  may  have  fiUled  to  observe  it,  but  it 
is  obviously  sound  and  embodies  a  whole- 
some prindple. 

[3]  The  relator  in  the  contempt  proceeding, 
the  Fortney  Lumber  &  Hardware  Company, 
was  the  lessee  of  a  certain  tot  in  the  dty  of 
Grafton,  bordering  on  a  certain  street  over 
which  the  plaintiff  in  error  was  about  to  con- 
struct its  track,  making  a. deep  excavation. 
The  blU  for  the  injunction  alleges  purpose 
and  intent  on  the  part  of  tlie  railway  com- 
pany, with  the  permission  of  the  dty,  to 
widen  the  street  so  as  to  take  a  part  of  the 
leased  lot  and  a  portion  of  one  of  the  build- 
ings thereon.  The  purpose  of  the  bill  was 
to  prevent  this  alleged  taking  of  its  property, 
to  the  extoit  of  the  threatened  invasion  of 
tlie  leased  premises  and  the  bulldii^  as 
well  as  to  prevoit  damages  llkdy  to  result 
from  the  deep  ucavatlon  to  be  made  in  the 
street  The  railway  company  had  not  paid 
the  lumber  company  any  compensation  for 
the  desired  portion  of  its  lease  and  buildings, 
nor  taken  any  steps  whatever  to  have  the 
same  ascertained,  secured,  or  paid.  The  in- 
junction awarded  upon  the  bill  was  served 
upon  an  agent  of  the  company  late  In  the 
evening.  On  the  same  night,  after  the  serv- 
ice thereof;  it  entned  npon  the  portion  of  the 
street  in  question,  made  the  excavation,  and 
laid  Its  track.  Thereupon,  at  the  iustance  of 
the  plaintiff  in  the  suit  the  court  awarded  a 
role  against  the  railway  company,  red  ting 
the  alleged  contempt  and  commanding  it  to 
appear  and  show  cause,  if  any  it  conld,  why 
it  should  not  be  punished  for  dlsobedloice 
of  the  order.  It  tendered  an  answer,  denying 
knowledge  of  the  injunctlm,  and  also  Its 
validity,  on  tlie  ground  of  a  defect  in  the 
affidavit  to  the  bilL  This  the  oonrt  rejected, 
deeming  it  insnffldent,  found  the  respondent 
guilty,  and  inoMtsed  the  fine.  I 

The  allegatlonB  of  the  Ull  obviously  made 
a  case  within  the  Jurisdiction  of  the  court 
It  set  forth  purpose  and  intent  on  the  paA 
of  tlie  railway  company  to  take  a  part  of  the 
plaintiff's  property  without  having  first  paid, 
or  secured  to  be  paid,  compmsatlon  therefor. 
Ordinarily,  private  property  proposed  to  be 
takra  for  public  uae  is  real  estate,  hut  iwi^ 
sonal  pn^wrty  i»  as  much  within  Oib  consti- 
tutional guaranty  as  real  estate.  Teter  v. 
Ballroad  Co.,  35  W.  Va.  433,  14  S.  £.  146; 
Cool^'s  C<nis.  Um.  706  to  759;  Lewis,  Em. 
Dom.  11  62,  418,  728.  The  building  on  the 
pnyierty  which  file  btU  allied  would  be 
partially  taken  had  been  constructed  by  the 
lessee  at  its  own  eEpens^  and  with  rlg^t  of 
removal.  In  the  brief  lack  of  interest  on 
tiie  part  of  the  plaintiff  is  diarged  and  in- 
sisted upon,  because  there  was  a  privUege  of, 
surroider  In  the  lease.  This  position  is  un-* 
tenable;  for  there  bad  been  no  surren^. 
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nor  any  forfeiture  or  terminatton  in  any  man- 
ner of  the  plalntUTs  Interest  titiereln. 

Whether  there  la  lack  of  Jurisdiction  in  the 
case  of  Tlolation  of  an  Injunction  by  a  per- 
son who  had  no  notice  of  ita  existence,  it  Is 
unnecessary  to  say,  and  we  enter  upon  no 
inquiry  as  to  that  The  evidence  adduced 
upon  the  subject  of  notice  amply  Justified  the 
finding  of  the  court  The  railway  company 
had  carried  its  wortE  up  to  that  portion  of 
the  street  on  which  the  plalntllTs  property 
abutted  at  the  time  of  the  injunction  order. 
Immediately  thereafter,  and  in  the  night- 
time, a  large  force  of  men  was  put  to  work 
on  that  section  of  the  street,  and  the. ex- 
caTation  and  track  laying  completed.  An 
agent  of  thie  plaintiff,  on  discovery  of  this 
procedure,  accompanied  by  his  attorney, 
sought  the  principal  officers  and  agents  of 
the  company,  as  well  as  the  foreman  of  the 
men  engaged  in  the  work,  but  was  unable 
to  find  any  of  them.  All  the  drcumstancee 
clearly  indicate  purpose  and  intent  on  the 
part  of  the  company  to  complete  the  construc- 
tion that  night,  regardless  of  the  injunction, 
as  well  as  knowledge  of  Its  existence.  The 
manner  in  which  the  work  was  executed 
indicated  anticipation  of  legal  obstruction 
thereto  and  preparation  for  avoiding  It.  The 
agent  to  whom  the  copy  of  the  order  was  de- 
livered by  the  sheriff  intimated  his  knowl- 
edge of  the  character  and  purpose  of  the 
paper,  and  he  must  have  had  knowledge  of 
the  extensive  preparations  for  night  work 
and  the  purpose  thereof.  Nevertheless,  be 
failed  to  deliver  ■  the  paper  to  the  superin- 
tendent or  any  other  officer  or  agent  In 
charge  of  the  work  of  construction.  All  the 
circumstances  indicate  purpose  to  rely  upon 
lack  of  formal  notice,  notwithstanding  die 
possession  of  actual  notice. 

[4]  Lack  of  power  and  Jurisdiction  in  any 
court  to  adjudge  a  corporation  guilty  of  ft 
contempt  and  punish  it  by  fine  is  urged  as 
ground  for  reversal.  This  position  is  clearly 
untenable.  A  corporation  through  Its  agents 
and  officers  has  physical  power  to  violate  or 
disobey  the  orders  of  the  court,  notwithstand- 
ing its  intangibility.  Though  the  officers  and 
ag^ts  are  punishable  for  the  act  of  disobedi- 
ence, their  liabUlty  does  not  preclude  liabil- 
ity on  the  part  of  the  corporation  itself.  Of 
course  the  corporation  cannot  be  imprisoned. 
This  is  a  physical  impoasibili^,  bat  it  Is 
possible  and  practicable  to  impose  a  fine  upon 
it  and  enforce  payment  thereof.  Aocordlngly, 
it  has  been  held,  consistently  with  reason 
and  legal  principles,  that  a  corporation  may 
be  held  guilty  of  contempt  and  punished 
therefor  by  fine.  Sercomb  v.  Catlln,  128  lU. 
556, 21 N.  B.  606, 15  Am.  St  Bep.  147 ;  People 
T.  Pendleton,  64  N.  X.  622;  United  States  v. 
RaUroad  Ga  (C  a)  6  Fed.  237;  Ciook,  Corp. 
i  765  ;  9  eye  23. 

[I]  A  charge  of  invalidity  in  the  Judgment 
on  account  of  its  conditional  character  is 
made  in  argnment,  but  this  is  unavailing  on 


a  writ  of  error  for  two  reaaons:  If  ttr 
judgment  is  void  on  account  of  its  Cora,  it  Is 
unenforceable,  and  there  is  no  occMkn  tor 
its  reversaL  In  the  second  place,  a>  tbe 
object  of  punishment  in  contempt  eases  Is  tc 
compel  obedience  to  the  violated  order,  trl 
to  vindicate  the  dignity  of  tlie  court,  ti» 
court  may  forego  the  Utter,  and  tise  Its  pov- 
er  to  effectuate  the  former,  and  m.  conditiooi: 
Judgment  Is  very  well  calcolated  to  prodocf 
such  result  If  the  condition  ia  not  perfom- 
ed,  the  judgment  necessarily  becomes  ab- 
solute. If,  on  the  other  hand,  tt  Is  perfano- 
ed,  the  Judgmrat  is  satisfied.  Pnnlahment  bj 
fine  Is  much  milder  than  by  ImpristmmaiL 
What  can  be  done  in  the  latter  case  cal 
certainly  be  accomplished  in  the  former,  ar/j 
it  is  well  settled  that  con^tlfmal  Jodgmeg'j: 
of  imprisonment  may  be  rendered  in  con- 
tempt cases.  0  Cyc.  62.  At  any  rate.  iLe 
court  did  not  exceed  its  powers  in  renderics 
the  judgment,  and  the  question  of  Juristb- 
tlon  Is  the  only  one  open  to  us  on  tbis  writ 
As  the  court  had  Jurlsdietlwi,  tlie  writ  «1 
error  will  be  dismissed  as  bftTins  beoi  Im- 
providentiy  awarded. 


BLK  COTTON  MILLS  T.  QBANT. 
(Sapreme  Goott  of  Georgia.    Oct  Ifl^  1913.1 

(Sv^lahut  by  the  ComrtJ 

L  Master  and  Sebvaitt  (S  95*) — Iifjuar  n> 
Minor  Emplot^— Child  Labob  Law. 
The  employmeDt  of  a  minor  onder  the  pr^ 
scribed  age  in  a  factory,  in  disobedience  of  t^' 
Btatate  prohibiting  such  employmoit,  is  nt;u- 
gence  oer  se,  and,  if  injury  to  such  otiild  vt3\- 
fmately  rcsnlts  from  the  em]doymen^  a  ri^t 
of  action  in  its  favor  arises. 

[Ed.  Note.— For  otlier  cftMS,  see  Ifaster  ui 
Servant,  Cent  Dig.  ft  141.  lAO;  Dee.  Dig.  I 
95.»1 

2.  Mabtbb  and  Sebvaut  d  201*)— iHnm  n 
Minor  Ei£flot£— Assuvftioh  of  Bibs. 

The  statutory  prohibition  asauist  tmpk?- 
ing  children  under  a  prescribed  ace  in  a  tactorr 
excludes  the  defense  of  the  asBomptioB  by  tbes 
of  risks  incident  to  such  emplorment. 

[Ed.  Note.— For  other  cases,  see  Master  ami 
Servant,  Gent  Dig.  H  644-648;  Dcc^  Dig.  I 
204.*] 

3.  Masivb  and  Sebvant  a  96*)— Iicnmr  to 

MiNOE  EHPL0T£— BlOHT  OP  AcnoH. 
In  a  suit  by  a  child  aUeging  injory  as  tb« 
result  of  his  employment  in  a  factory  m  t»1i- 
tion  of  a  statute  pnAiblting  the  empIoymeBt  b 
factories  of  chUdren  under  a  prescribed  a^c  if 
the  injury  was  not  the  result  of  tbe  enploT- 
meut,  but  of  some  wholly  independent  cane  d.*- 
connected  from  bis  unployment,  ther*  can  be  no 
recovery. 

[Ed.  Note.— For  oOwr  easea  see  IfaBter  asd 
Servant,  0«nt  Dig.  U  167,  1S8,  162;  De&  Di|^ 
§96.*] 

4.  Mabteb  and  Sxbvant  (S  228*)— Nbougk:«l-z 
(I  101*>— Injury  to  Minob  EscPLOxt— Co5- 

TBIBUTOBT     NBOUOKNOn-^DnQNimON  OF 

Dauaoes. 

In  such  a  case  the  defense  that  the  AW 
was  guilty  of  such  negligence  as  to  pterest  a 
recoveiy  is  also  oi>en  to  the  defendant. 

(a)  Under  the  statnte  of  this  stote,  If  tbt 
idaintiff  Is  not  gntlty  of  sodi  negllfemee  as  will 
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Erevent  a  reooTarr,  bat  li  stdl^  of  nme  net- 
Eence,  the  doctrine  of  dlmiDatlon  of  damasei 
may  aJso  be  inToked. 

[Eld.  Note.— For  other  cue&  eee  Kaster  tnd 
Serv&nt,  Cent.  Dig.  H  670,  071;  Dec  D]«.  | 
228;*  Negligence,  Cent  Dig.  S9  85,  183,  164; 
Dec.  Dig.  S  101.*] 

6.  NEOLIOKKOE  (I  66*)— OOHTBIBTITOBT  NEOU- 

OKNCB— ImrAifTS— "Due  Cabs." 

The  diligence  reqaired  of  a  child  of  ten- 
der  7eatB  is  not  to  be  measured  by  the  ordinary 
care  required  of  an  adnlt;  but  dae  care  in  such  a 
child  is  such  care  as  its  capacity,  mental  and 
pbysioU,  fits  it  for  ezercising  in  the  actual  cir- 
comatances  of  the  occasion  and  situation. 

[E^d.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  H  121-128;  Dec  Dig.  {  85.« 

SV>r  other  definitlonB,  see  Words  and  Phrase^ 
Tot  S,  pp.  2221,  2222;  vol.  8,  p.  7648.] 

6.  Damages  (|  216*)— Pebsonal  Injubt— In- 

BIBUCnOHB— BVIDEHCE. 

Where  suit  was  brought  for  a  personal  in- 
iuTj  to  a  child  and  on  the  trial,  about  2^  years 
after  its  occurrence,  the  plaintiff  testified  in  sub- 
stance that  by  reason  or  the  injury  he  lost  his 
thumb  and  forefinger  and  about  half  of  bis  right 
hand,  that  he  could  do  a  little  work  with  uat 
hand,  that  be  was  confined  to  the  house  for  more 
than  a  week  after  he  was  hurt,  and  could  do  no 
work  for  two  or  three  months,  and  that  his  in- 
Jury  still  caused  him  pain  at  night,  there  was 
enough  evidence  to  authorize  a  charge  on  the 
subject  of  pain  and  suffering,  mental  and  phys- 
ical, which  he  might  have  suffered  in  the  past, 
and  which  he  might  suffer  in  the  future. 

(a)  ThLi  Is  true  although  the  witness  added  to 
the  testimony  above  mentioned:  "My  hand  does 
not  hurt  me  now  unless  I  hurt  It  in  some  way ; 
my  hand  Is  not  so  easy  to  hurt" 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  |}  548-S55 ;  Dec.  Dig.  |  216.*] 

7.  GbOUNDS  FOB  Nbw  Tbial— No  Ebbob. 

None  of  the  groondfl  of  the  motion  for  a 
new  trial  which  are  not  apedally  mentioned  re- 
quired a  reversal. 

(Additional  Byllabw  by  Editorial  Stalt.) 
&  ItaouoENCB  ii  101*)— "Contbibutobt  Nbo- 

UGENOE*'— COHPABATITX  NEaUOBNCB. 

The  words  "contributory  negligence"  are 
generally  employed  to  express  a  degree  of  negli- 
gence which  will  preclude  a  recovery.  In  tuis 
state  the  words  are  common Iv  used  to  express 
negligence  whidi  will  dimlnuh,  but  not  defeat, 
a  recovery,  under  the  doctrine  of  comparative 
negligence. 

IBd.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  «§  85,  163,  164;  Dec.  Dig.  «  101.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1540-1547;  vol.  8,  p.  7617.] 

Error  from  Superior  Court,  WMtfleld  Coun- 
ty ;  A.  W.  Fite,  Judge. 

Action  by  Charlie  Grant,  etc.,  against  the 
Elk  Cotton  MUta.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Affirmed. 

On  Jannary  18, 1912,  Cbarlle  Grant,  by  his 
next  friend,  broiigbt  an  action  to  recover 
damages  against  the  ESk  Cotton  Mills.  After 
being  amended*  and  after  the  sustaining  of  a 
demnrrer  to  a  porUon  of  the  peUtifm,  it  al- 
lied In  substance  as  follows:  The  plaln- 
tU^  wtao  was  11  years  of  age,  was  employed 
by  the  defendant  in  violation  of  the  second 
section  of  tbe  chUd  labor  law  of  1S06  (Civil 
Code  1910,  S  8144),  pnAlblting  the  employ- 
ment in  any  factory  or  mannftictiirlng  estab- 


Ustament  ol  any  idiHd  under  12  yeari  of  ag% 
except  under  certain  madfled  circnmstances 
not  involved  In  Uiis  case.  On  May  10,  lOU)^ 
he  was  employed  to  cany  waste  from  tbe 
spinning  room  of  tbe  mill,  and  tiie  duties  of 
bis  ttnployment  required  him  to  go  among 
the  machines.  Wblle  going  through  another 
room,  be  passed  a  machine  called  a  finisher. 
He  was  a  child  of  tender  years,  small  for  bis 
age,  and  with  lees  mental  and  physical  ca« 
pacity  than  tlie  ordinary  diild  o£  Us  yeanb 
He  bad  beoi  esiployed  in  tbe  mill  for  only  a 
sbort  time;  be  bad  never  been  employed  In  a 
cotton  mill  before,  and  was  nnacqtialnted 
with  the  dangers  of  the  machinery.  In  pass- 
ing tbe  flnisber,  be  laid  his  hand  on  a  voA 
to  wUdi  a  COS  was  attached,  as  be  bad  seen 
other  employes  do,  and  as  he  had  previous- 
ly done  with  tbe  taiowledge  of  the  defendant 
and  Its  officers,  agents,  and  employte.  Tbvr^ 
were  no  proper  safeguards  to  prevent  Injury 
from  the  machine.  In  some  way  his  hand 
was  drawn  into  the  machine,  and  crushed, 
so  that  he  lost  his  thumb  and  forefinger  and 
part  of  his  hand,  causing  pain  and  suffering 
and  decreased  capacity  to  labor  and  earn 
money.  These  results  are  permanent  The 
defendant  admitted  the  employment  of  the 
plaintiff,  and  allied  that  It  was  at  the  spe- 
cial solicitation  of  his  father,  who  was  the 
boss  of  the  spinning  room,  and  had  Immedi- 
ate control  of  the  plalntlft;  that  there  was 
no  danger  In  a  proper  performance  of  the 
duties  for  which  the  plaintiff  was  employed; 
that  it  was  unnecessary  in  carrying  out  waste 
to  go  through  the  room  where  the  finisher 
was;  and  that  the  plaintiff  had  been  warned 
to  keep  out  of  it  The  other  substantiat  al- 
legations of  the  petition  were  denied.  The 
Jury  found  for  the  plaintiff  f2,000.  The  de- 
fendant moved  for  a  new  trial,  which  was  do* 
nled,  and  it  excepted. 

Uaddox,  McCamy  &  Shumate^  of  Dalttni, 
for  plaintiff  In  error.  M.  C.  Tarver,  c£  Dal- 
ton,  for  defendant  in  wror. 

LUMPKIN,  J.  (after  stating  the  iacta  oa 
above).  [1]  1.  By  the  Civil  Code  of  191U,  | 
8148,  it  Is  declared  that  no  child  under  10 
years  of  age  shall  he  employed  or  allowed  to 
labor  in  any  Victory  or  mannfactorlng  estah* 
llshment  in  this  state  under  any  drcomstano- 
es.  By  section  3144  it  is  declared  that  no 
child  under  12  years  of  age  shall  be  so  em- 
ployed, or  allowed  so  to  labor,  unless  It  is 
an  orphan,  and  has  no  other  means  of  sup- 
port, or  unless  a  widowed  mother  or  an  aged 
or  disabled  father  is  dependrat  upon  the 
labor  of  such  child.  In  the  latter  event  the 
father  Is  required  to  file  In  the  office  of  the 
company  or  establishment  a  prescribed  cer- 
tificate ftom  the  ordinary.  A  disobedience  of 
tbe  act 'is  made  a  misdemeanor.  Section 
3149.  Here  the  plaintiff  was  11  years  old. 
He  was  not  an  orphan,  and  there  ia  no  claim 
that  he  had  a  widowed  mother  or  an  aged  ox 
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disabled  fatber  dependent  upon  Mm,  On  tbe 
contraiTt  tbe  dtfmdant  set  tip  that  hla 
fathw  was  onployed  In  tha  defendant* b  tBO- 
tory.  Under  these  drcamstanoeB*  tbe  em- 
Ifloyment  of  tbe  jOalntUE  was  a  violation  of 
tbe  law. 

Tbe  child  labor  law  was  enacted  for  a  nae- 
fol  purpose.  It  was  Intoided  to  be  obeyed. 
A  Tiolatlim  of  the  statate  by  hiring  the  plain* 
tur,  a  boy  of  11  years  of  age  (and  not  with- 
in tbe  excepted  class),  to  work  In  the  defend- 
ant's factory  ramsdinted  ne^gence  per  se 
as  to  him,  and  authorised  a  recovoy  for  a 
personal  Injory  sustained  by  blm  as  a  prozlf 
mate  resnlt  of  sach  onployment  Where  a 
statute  prescribes  an  absolute  duty  few  tlM 
benefit  of  a  class  of  persons,  the  violation 
of  tbe  statutory  duty  resulting  in  injury  to 
one  of  such  persons  authorizes  a  reoot-ery 
without  other  negUcatce,  and  the  ezpreeston 
••n^Ugmce  per  se"  has  quite  generally  been 
used  to  characterise  such  a  breacih  of  duty. 
It  bas  often  been  so  employed  In  this  stata 
In  1  Thompeon  on  Negligence^  1 10,  it  Is  said 
that:  "Where  the  Legislature  of  the  stat^  or 
the  conncn  of  a  municUial  corporation,  hav- 
ing in  view  file  iwomotlon  of  the  safety  vC 
the  public,  or  of  individual  menfbers  of  the 
public,  oonunanda  or  forbids  the  doing  of  a 
particular  act,  *  *  *  the  general  concep* 
.tlon  of  the  courts,  and  the  only  one  that  is 
reconcilable  with  reason.  Is  that  the  fisHure 
to  do  the  act  commanded,  or  the  doing  of  tbe 
act  prohibited*  is  negllgoice  as  mere  matter 
of  law,  othowlse  called  negUgence  per  se, 
and  this,  Irrespective  of  all  guestlona  of  the 
exercise  of  prudence,  diligence,  care,  or  skill, 
so  that,  if  it  Is  the  proxbnato  cause  of  hurt 
or  damage  to  another,  and  if  that  other  is 
without  contributory  fault,  the  case  is  decid- 
ed In  bis  favor,  and  all  that  rraulns  to  be 
done  is  to  assess  tbe  damages."  While  a  few 
cases  have  held  that  the  violation  of  a  stat- 
utory duty  Is  only  "evidence"  of  negligence, 
and  not  negligence  per  se,  such  decisions, 
though  rendered  by  courts  of  high  standing, 
will  not  bear  the  test  of  reason,  and  this 
court  has  frequently  held  to  tbe  contrary. 
Atlanta  &  West  Point  Railroad  v.  Wyly,  65 
Oa.  120;  Louisville  &  NashvUle  B.  Co.  v. 
Hemes,  135  Ga.  67  (4),  68  S.  B.  805;  1  Hop- 
kins* Pers.  InJ.  (2d  m.)  IS  18,  125. 

[2]  2.  The  statutory  inhibition  under  con- 
sideration necessarily  ^eludes  the  doctrine 
of  the  assumption  of  risks  of  the  employ- 
ment, which  might  otherwise  apply.  To  bold 
differently  would  be  substantially  to  destroy 
the  efficacy  of  the  statute. 

[3, 4]  3,  4.  There  r«naln  tbe  questions 
whether  the  violation  of  the  statutory  duty 
was  the  proximate  cause  of  the  Injury,  and 
whether  the  plaintiff  was  guilty  of  such  neg- 
ligence as  to  debar  him  from  a  recovery,  or 
to  lessen  the  recovery,  under  our  statute.  If 
the  breach  of  a  statutory  duty  in  no  way 
proximately  causes  an  injury,  its  violation 
will  not  authorize  a  recovery.  To  Illustrate 
by  reference  to  suits  against  railroad  com- 


panies ftir  personal  bijnriea  at  road  cross- 
ings: Tbe  law  requires  a  railroad  company 
to  erect  blow  posts  at  a  certain  distance  from 
public  road  crosings  over  its  tracks,  and  re- 
quires ttie  engineer  to  blow  tbe  whittle  and 
slacken  the  speed  in  approaidiing  audi  cross- 
IngSL  It  has  been  held  that  a  violation  of 
these  duties  constitutes  negligence  per  se  as 
to  one  passing  over  such  a  crosring.  If,  how- 
ever, an  injury  is  not  the  result  of  the  opera- 
tion of  the  train  at  all,  but  results  from  some 
entirely  different  and  disconnected  cause,  the 
violation  of  the  duty  would  not  authorize  a 
recovery.  It  may  be  said  that  the  mere  fail- 
nre  to  erect  a  blow  post  or  to  blow  Uie 
whistle  does  not,  along  and  of  itself  injure 
one  who  may  be  on  a  crosidng;  bat,  tf  he  be 
injured  by  reason  ot  ttie  company's  follure 
to  obey  the  law  oiacted  for  bis  protection,  it 
is  enough.  Or  suppose  the  company  was 
negUgmt^  but  tbe  injured  person  himself  was 
guilty  of  sudt  n^llgence  as  to  debar  him 
from  recovery  although  the  defendant  was 
negligwt,  then  he  conld  not  recover.  This 
has  often  been  recognized  In  suits  against 
railroad  companies,  and  it  is  generally  true 
in  other  cases.  The  violation  of  the  statutory 
du^  is  n^igenoe  per  se.  But  it  ne^lgence. 
whether  per  se  or  otherwise,  does  not  proxi- 
mately cause  the  injury,  there  can  be  no  re- 
covery on  account  of  it  Or  if  the  Injured 
person  Is  guUty  of  mth  n^^lgence  as  to  pre- 
clude a  noorerj,  there  can  be  none. 

[I]  As  has  been  more  than  once  noticed  In 
oidnions  of  this  court,  tbe  words  "contribu- 
tory negligence"  are  generally  employed  to  ex- 
press a  degree  of  negligence  which  will  pre- 
clude a  recovery.  In  this  state,  nnfortonately 
perhaps,  those  words  are  commonly  used  to 
express  negligence  which  will  diminish, 
but  not  defeat,  a  recovery,  under  the  doctrine 
of  comparative  negligence,  which  la  recognls* 
ed  here.  But  if  the  injured  person  causes  the 
injury  by  his  own  n^llgence,  or  if  tbe  plain- 
tiff by  the  use  of  ordinary  care  conld  have 
avoided  the  consequences  to  himself  caused 
by  the  defendant's  negligence,  be  is  not  en- 
titled to  recover,    avll  Oode  1910,  i  4426. 

In  applying  these  principles  to  the  child 
labor  law  now  under  consideration,  and  In 
considering  the  subject  of  proximate  caos^ 
the  great  objects  of  the  statute  should  not  be 
overlooked.  It  must  be  borne  In  mind  that  a 
leading  purpose  of  the  Legislature  was  to  pro- 
tect the  children  of  tbe  stete  of  tender  years, 
and  to  prevent  the  onploymait  In  mills,  man- 
ufacturing estebllshments,  and  factories,  with 
certain  wceptlons,  of  tiiose  under  the  pre- 
scribed age^  whom  the  lawmakers  r^arded 
as  so  immature  and  Indiscreet  as  to  make  it 
wrong  to  expose  them  to  the  dangers  incident 
to  such  a  place.  The  Legislature  must  have 
known  that  little  chlldrm  might  not  have  tbe 
caution  and  prudence  of  older  persons,  and 
might  yield  to  childish  Impulses  in  dangerous 
places,  and,  no  doubt  for  this  and  other  rea- 
sons, that  body  song^t  to  prevoit  Uielr  beSaag 
emj^oyed  in  places  which  It  so  considered. 
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Of  coarse,  It  nu^  be  argued  that  tbe  con- 
tract of  employment  did  not  crush  the  boy's 
band,  that  the  waste  which  he  was  employed 
to  remove  did  not  injure  him,  bnt  that  he  was 
injured  by  a  machine  which  he  was  not  em- 
ployed to  operate.  Bnt  sach  alignments  do 
not  conclusively  show  that  the  nnlawtol  em- 
ployment in  the  factory  was  not  the  proxi- 
mate cause  of  the  injury.  The  real  question 
is  whether  the  employment  at  that  place, 
which  was  in  itself  negligence  In  law,  was 
the  cause  of  which  the  injury  was  the  con- 
seqnence.  And  in  determining  this,  as  well 
as  whether  the  boy's  own  negligence  was 
such  as  to  preclude  a  recovery,  his  age  Is  a 
matter  to  be  considered.  If  the  statute  bad 
been  obeyed,  would  tUs  have  prevented  the 
Injury?  Was  there  any  causal  connection  be- 
tween the  disobedience  of  the  law  and  the 
injury?  Was  there  any  Intervening  cause? 
Was  his  conduct  such  as  to  prevent,  or,  If 
not,  thai  to  diminish,  a  recovery?  These  are 
practical  questions.  If  the  plaintiff  should 
frame  a  count  upon  this  statutory  negligence, 
and  also  one  upon  negligence  under  the  gen- 
eral law  apart  from  the  statute,  as  to  the  lat- 
ter count  the  gmeral  law  would  prevail. 

In  Queen  t.  Dayton  &  lion  Co.,  95  Tenn. 
464,  32  8.  W.  460,  30  U  R.  A.  82,  83,  49  Am. 
St  Rep.  935,  where  it  was  claimed  that  a 
hoy  employed  In  a  mine  In  violation  of  the 
fltatnte  jumped  from  a  moving  car,  under 
the  command  of  another  employe  whom  he 
bad  been  Inatmcted  to  obey,  and  was  Injnt^ 
ed,  the  Buproue  Court  of  Tennessee  held 
that  such  employment  was  n^Ugeoce  per 
se,  and  a  recovery  was  sustained.  It  was 
said:  **0f  course^  we  do  not  hold  that.  If  the 
bo7  had  died  of  oi^anlc  disease  of  thebeart, 
or  from  a  stroke  of  paralysis,  or  from  some 
cause  wholly  disconnected  with  the  employ- 
ment, the  company  would  have  been  liable  in 
datoages  simply  on  account  of  the  employ- 
ment  In  violation  of  tbB  stotute.  But  we 
do  hold  that  the  breach  of  ttie  statute  is  ac- 
tionable negligence  whenever  it  la  shown 
that  tbe  injuries  were  sustained  in  conae- 
gnence  of  ibe  employment"  In  Mlck^  v. 
Stender,  184  Ind.  189,  73  N.  B.  117,  though 
a  diild  was  wrongfuUy  employed,  the  Injury 
resulted  from  fiie  act  of  a  third  person  who 
bad  come  upon  the  premises  to  obtain  wood, 
and  who  carelessly  threw  a  stick  of  wood 
^^Inst  tbe  child,  and  It  was  held  that  the 
employment  was  not  tbe  proximate  cause  of 
tbe  Injury.  These  are  Illustrative  easea.  In 
tbe  latter  it  was  held  that  there  was  an  In- 
dependent intervening  caase.  There  are  oth- 
er cases,  dted  below,  In  which  it  was  held 
that  the  negligence  or  childish  pranks  of 
others  In  the  same  employment  would  not 
necessarily  prevent  tbe  unlawful  employ- 
ment from  b^ng  the  proximate  cause  of  the 
injury.  When  there  is  evidence  tending  to 
show  that  the  injury  results  from  the  em- 
ployment, though  tbe  dilld  may  have  also 
been  guilty  of  n^llgenoe  In  yielding  to  child- 
ish Impubies,  tbe  questions  of  proximate  cause 


and  of  whether  the  n^llgence  of  the  dllld  ts 
such  as  to  prevent  a  recovery  are  generally 
for  the  Jury.  One  or  two  courts  have  declar- 
ed that,  If  the  child  employed  In  violation  of 
tbe  statute  was  injured  by  a  madilne  which 
it  had  been  hired  to  operate,  proximate  cause 
could  be  declared  as  matter  of  law.  We 
will  not  consider  at  length  the  various  cases 
on  this  subject  There  is  some  conflict  A 
few  of  tbe  decisions  have  confused  the  ques- 
tion of  the  existence  of  negligence  on  the 
part  of  the  defendant  or  that  of  the  plaintiff 
with  tbe  question  of  proximate  cause,  and 
there  are  some  which  are  not  satisfactory  to 
us.  Bnt  we  believe  we  have  followed  the 
currait  of  autborlt^.  and  have  based  our  de- 
cision on  sound  principles.  See  Leathers  v. 
Blackwdl*B  Dnilum  Tobacco  Co.,  144  M.  G. 
330,  S7  S.  B.  711,  0  L.  B.  A.  (N.  B.)  849;  364, 
et  seq.,  and  not^  where  HoUn  t.  B.  J.  Beyn- 
olds  Tobacco  Co.,  141  N.  C.  800,  fiS  8.  B.  881, 
7  L.  B.  A.  (N.  8.)  836.  8  Ann.  Cas.  638,  is  dia- 
■cussed;  8 tames  v.  Albion  Mfg.  Co.,  147  N.  G. 
556,  61  8.  E.  525,  17  L.  R.  A.  (N.  8.)  602,  in 
Ann.  Cas.  470;  Marquette  Third  Coal 
Co.  V.  DleUe,  208  lU.  116,  70  N.  B.  17;  Moi^ 
rls  V.  Stanaeld,  81  lU.  App.  264;  SterUng  v. 
Union  Carbide  Co.,  142  Mich,  284,  105  N.  W. 
755;  4  Labatt  on  Master  and  Servant  (2d 
Ed.)  S  1671,  and  notes.  Tbe  decision  of  tbe 
Court  of  Appeals  In  Flatt  v.  Southern  Photo 
Material  Co.,  4  Ga.  App.  150,  60  S.  E.  1068.  is 
in  general  harmony  with  what  is  said  abo\-e.^ 
We  are  not  here  called  on  to  deal  with  the 
question  whether  proof  that  the  child  is  In 
fact  above  tbe  designated  age  will  prevent 
tbe  employment  without  flllng  the  prescribed 
affidavit  from  being  negligence  per  se. 

[S]  S.  Tbe  diligence  required  of  a  child  of 
tender  years  Is  not  to  be  measured  by  the  or- 
dinary care  required  of  an  adult;  but  due 
care  in  such  a  clilld  is  such  care  as  its  capac- 
ity, mentul  nnd  physical,  fits  it  for  exercising 
In  tbe  actual  drcumstancea  of  tbe  occasion 
and  situation.  Western  &  Atlantic  Railroad 
Co.  V.  Young,  81  Ga.  397,  7  S.  E.  912,  12  Am. 
St  Rep.  320;  GlvU  Code  1910.  |  3474. 

[I]  6.  The  evidence  authorized  a  charge  on 
the  subject  of  recovery  for  pain  and  suffer* 
\ng,  mental  and  physical,  which  tbe  Injured 
boy  had  endured,  and  such  as  he  might  en- 
dure In  tbe  future.  At  the  trial,  nearly  2*4 
years  after  tbe  injury,  tbe  plaintiff  testified 
that,  by  reason  of  It,  he  lost  his  thumb  and 
forefinger  and  about  half  of  his  right  hand; 
chat  he  could  do  a  little  work  witb  that 
hand;  and  that  be  was  confined  to  tbe  bouse 
for  more  than  a  week  after  tbe  Injury,  and 
thought  It  was  two  or  tbree  months  later  be* 
fore  be  could  do  any  work.  He  added:  "My 
Injuries  hurt  of  a  night;  bnt  my  hand  does 
not  hurt  now  unless  I  hurt  it  in  some  way. 
My  band  is  not-  so  easy  to  hurt"  Central 
Ballroad,  etc.,  Co.  v.  Lanier.  83  Ga.  587.  10  8. 
B.  279;  Macon  Railway,  etc..  Go.  v.  Stxeyer, 
i38  Ga.  279,  61  S.  B.  342. 

[7]  7.  The  verdict  was  sui^rted  by  the  ev- 
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Idence.  If  tliere  were  any  Inaccuracies  In 
the  charge,  they  were  not  such  as  to  require 
a  new  trlaL  It  might  hare  been  fuller  and 
more  explicit;  but. there  seems  to  have  been 
no  request  to  charge  more  fully,  and,  under 
the  facts  of  the  case,  we  do  not  think  there 
should  be  a  new  trial. 

Jndgmrat  affirmed.  All  the  Justices  con- 
cur. 


LANO  T.  MONTGOMERY. 
(Supreme  Court  of  Georgia.  Oct  14,  19ia) 

(ByUttbm  by  th0  Court.) 

1.  Appeal  and  Ebbob  <|  627*>— Rboobd— t>x* 

UT  IN  PEBnOTINQ  APPBAI^DISICZSSAI.. 

"Where  It  appears  that  the  clerk  of  a 
trial  court  has  failed  to  transmit  to  the  Su- 

{treme  Court,  within  Uie  time  prescribed  by 
aw,  a  bill  of  exceptions  and  tranacript,  and 
that  the  plaintiff  in  error  or  bis  attorney  'has 
been  the  cause  of  the  delay,  *  *  *  by  con- 
sent, direction,  or  procurement  of  anykind,' 
the  writ  of  error  will  be  dismissed."  Wheeler 
T.  Crawford,  185  Oa.  14S,  69  S.  E.  22 ;  Wilson 
T.  State.  124  Ga.  80,  52  S.  E.  81 ;  Budden  t. 
Brooks,  123  Ga.  882,  51  S.  E  727;  Qv.  Code 
1910,  n  6185.  6186. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2744-2749,  81^;  Dec 
Dig.  i  627.*] 

2.  Appeal  and  Ebbob  (|  627*)— 
Pebfectino  Appeai<— Disuissal. 

Accordingly,  where  a  bill  of  ezcepttons  was 
filed  with  the  clerk  of  the  trial  court  oo  Octo- 
ber 11,  1912.  but  the  bill  of  exceptions  and 
transcript  were  not  transmitted  to  tbe  Supreme 
Court  until  November  18,  1912.  because  the 
plaintiff  in  error  (who  is  also  an  attorney)  held 
the  papers  in  bis  office,  as  appears  by  the  cer- 
tificate of  the  clerk  of  the  trial  court,  tbe  bill 
of  exceptions  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  2744^49,  8126;  Dee. 
Dig.  if  e27.*3 

Error  from  Superior  Ooort^  Oordon  Coon* 
ty;  A.  W.  Fite,  Judga 

Action  between  J.  M.  lang  and  K.  W. 
Montgomery.  From  Qie  Judgment,  Lang 
brings  error.  Writ  of  error  dismissed. 

Harris,  Harris  A  Harris,  of  Rome,  for 
plaintiff  in  error.  J.  G.  B.  Enrln,  of  Cal- 
houn, for  defendant  In  error. 

Him  J.  Writ  of  error  dismissed.  All 
the  JnstloeB  concur. 


BURNET  V.  JONES. 
(Supreme  Court  of  Georgia.  Oct  IS,  1018.) 

(BylUbUB  if  ih0  Court.) 
Contracts  (8  9*)— Cebtaintt— Right  to  Bn- 

FOBCE. 

Under  the  evideuce  there  was  no  error  In 
directing  a  verdict  for  tbe  defendant 

[Ed.  Note.— For  other  cases,  see  Contract% 
Cent  Dig.  SI  10-20 ;  Dec.  Dig.  |  9,»] 

Error  from  Superior  Court,  WllMnson 
County;  K.  J.  Hawkins,  Judge. 


Actbm  by  J.  S.  Bum^  against  W.  A. 
Jones.  Judgment  for  defendual^  and  plaln- 
tUE  brings  tmor,  Afllnned. 

F.  Chambers  ft  S<hi.  of  Ifocon,  for  i^aln- 
tUZ  In  error.  lindse^  A  GftrsweD,  of  Irwin- 
toi^  tor  defendant  In  error. 

LUMPKIN,  J.  This  suit  was  for  money 
bad  and  received.  A  trade  was  made  by  the 
defendant  to  sell  to  the  plaintiff  a  tract  of 
land  for  (ItSOO-  Five  hundred  dollars  was 
paid  In  cash,  and  notes  for  $1,000  were  given. 
Later  a  second  sale  was  made  by  the  defend- 
ant to  tbe  plaintiff  of  another  tract  contain- 
ing 10  acres,  for  91,100.  The  plaintifl  con- 
veyed in  part  payment  land  owned  by  him 
at  a  valuation  of  $600  (or,  according  to  the 
defendant,  $400),  and  gave  a  note  for  the 
balance.  Later  he  and  the  defendant  agreed 
on  a  twmlnation  of  the  trade.  According  to 
the  plaintiff's  evidence,  he  gave  up  his  bond 
for  title  and  surrendered  the  land  which  he 
had  conveyed  to  the  defendant,  while  the  de- 
fendant destroyed  the  plaintiff's  notes  and 
promised  to  give  him  "part  of  the  money" 
which  he  had  paid.  later  tbe  defendant  con- 
veyed the  land  which  he  had  reoelTed  from 
the  plaintiff  to  a  third  party,  who  appears  to 
have  been  an  innocent  purchaser,  and  who 
placed  improrements  on  It  Hence  there 
could  be  no  recovery  of  It,  and  an  agreement 
to  pay  plaintiff  part  of  tbe  money  was  too 
vague  to  be  enforced.  The  facts  did  not  au- 
thorize a  recovery  on  the  basis  of  money 
had  and  received,  and,  under  the  evidence 
most  tevorable  to  the  plaintiff,  there  was  no 
error  In  directing  a  verdict  for  the  defendant 

Judgment  affirmed.  All  fiie  Jnatkes  oon> 
cor. 


TENNESSEE  VALLEY  FERTILIZER  CO. 
V.  STEVENS. 

(Supreme  Court  of  Georgia.    Oct  ID,  1918.) 

(Syttaiut  by  the  Court.) 
1.  AuBT  a_49*>— Bas.  Fmcssa— DiacHABOl 

— I8BUEB-%VIDKNCX. 

Where  an  action  for  the  recovery  of  per- 
sonalty has  been  brought,  and  the  defendant  bai 
been  imprlBoned  under  bail  process,  upon  an  ap- 
i^atton  by  him  to  be  discharged  under  Cinl 
Code  1910,  I  51H  tbe  questloas  of  fact  raised 
for  determination  are  whether  tbe  defendant 
can  neither  give  security  nor  produce  the  prop- 
erty, and  whether  the  reasons  for  its  nonpro- 
duction  are  satisfactory. 

(a)  To  all^  and  prove  that  guano,  which  was 
the  auhject-matter  of  the  actfoo,  could  not  ba 

Eroduced  because  it  bad  been  bought  and  placed 
t  the  ground  as  a  fertilizer,  is  Intimate  as 
showing  a  satLsfactory  reason  for  the  nonpro- 
ductlon. 

(b)  Allegations  and  evidence  for  the  pnrpoat 
of  showing  that  the  action  was  maBciooily 
brought  by  the  plainttfT,  and  not  bona  fide  to 
recover  the  property,  were  not  relevant  to  tb« 
issue  in  such  a  proceeding. 

[Ed.  Note. — For  other  cases,  see  Arrest,  Cent 
Dig.  §S  115-122;  Dec.  Dig.  S  49*] 
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2.  APVSU  Asm  BiBOB  (I  10B2*)— HAWLIBa 

Ebbo»— Baiu 

The  tmcontradicted  eridence  folly  antbor- 
fzed,  if  it  did  not  demand,  the  order  discharg- 
ing the  defendant  on  Ma  own  recognizance; 
and  the  Judgment  will  not  be  reveraed  because 
the  niling  in  the  respect  Indicated  In  the  la«t 
aabdivisioii  of  the  preceding  headnote  maj  not 
have  been  accurate. 

(a)  In  order  tliat  the  order  of  dladiaige,  baaed 
upon  a  petitltm  containing  all^tiona  of  malice 
and  want  of  probable  canse  on  tbe  part  of  the 
plaintiff,  may  not  be  taken  as  adjudicating 
those  facts,  direction  is  jriven  that  tbe  Judgment 
be  BO  amended  as  to  strike  from  the  petition  for 
discharge  such  averment 

[Ed.  Note.— For  other  caaekaee  Appeal  and 
Error,  Gent  IHf.  ||  4in-^;  Dee.  Dig.  S 
1062.'] 

Error  from  Superior  Ck>art,  Warren  GoOfr 
ty;  B.  F.  Walker,  Judga 

Action  by  tbe  Tennessee  Valley  Fertilizer 
Oompanj  against  W.  W.  Stevens.  Judgment 
for  defendant;  and  gtolntitC  brlnga  nror.  Af- 
firmed. 

M.  E.  EvauB,  of  Warrenton,  for  plaintiff  in 
error,  P.  Davis  and  M.  L.  Felts,  both  of 
Warrenton,  for  defendant  In  error. 

LUMPEIN,  J.  Judgment  affirmed,  with  dl- 
rectton.  All  the  Justices  concur. 


HABRIS  T.  JONBS. 
(Supreme  Court  of  Georgia.    Oct  W,  U18.) 

fSyUaitu  by  tt«  Ooiurt) 

1.  Frauds,  Statdti  of  (i  32*)— Pbouise  to 
Ajtowsb  roB  Amothbb-Subbtitutiom. 

An  agreement  between  a  creditor,  his 
debtor,  and  a  third  person,  wliereby  such  third 
person,  in  consideration  of  the  creditor's  re- 
leasing  the  debtor,  agrees  to  pay  the  amount  of 
tlie  debt  to  the  creditor,  and  as  part  of  the 
agreement  tbe  creditor  releases  his  debtor  and 
agrees  that  such  ttiird  person  shall  be  substi- 
tuted for  the  debtor,  is  not  within  the  statnte 
of  frauds.  Tbe,  debt  is  extinguished  as  to  the 
debtor,  and  the  third  person  becomes,  by  sub- 
stitDtion,  the  debtor  m  his  place.  Palmetto 
Manufacturing  Co.  t.  Farter,  128  Ga.  788,  61 
S.  B.  714. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  S  49;  Dec.  Dig.  1  82.'] 

2.  iNSTBuonoirs  Affbovbd— VxBDior  Sub- 

TAINED. 

The  charges  complained  of  were  In  sub- 
stantial accord  with  tbe  foregoing  principle,  and 
the  verdict  was  supported  by  the  evidence. 

Error  from  Superior  Court,  Taliaferro 
County;  B.  F.  Walber,  Judge. 

Action  between  W.  I.  Harris  and  R.  T. 
Jones.  From  the  jodgment,  Haxtls  brings  er^ 
ror.  Affirmed. 

J.  A  Beaziey,  of  Crawfordvllle,  for  plain- 
tiff In  error.  J.  W.  Blxon  and  Golley  &  Col- 
ley,  all  of  Washli^ton,  Ga.,  for  dtfendant  In 
error. 

ICVANS,  P.  J.  Judgment  affirmed.  AU  the 
Justices  concur. 


BDWABDS  et  aL  T.  SAVANNAH  *  B. 
BT.  CO. 

(Supreme  Court  of  Georgia.  Oct  15,  19130 

(SyUaim  br  the  Oovrt) 
EHinKHT  DoiuiN  (i  238*)-<3oNDE]arAnoN— 

APPKAZ. 

An  appeal  from  ttw  award  of  aaseesors  in 

a  eondemnati<m  case  must  be  entered  In  writ- 
ing, and  filed  In  the  office  of  the  clerk  of  the 
superior  court  where  the  award  Is  filed,  within 
10  days  from  tbe  time  the  award  is  filed.  Civil 
Code  1910,  S  5228.  An  ai»wal  entered  after 
10  days  from  die  filing  of  the  award  was  not 
in  time,  and  was  properly  dismissed. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  H  614,  619,  668-660,  666,  668» 
660,071.  678,671,  687  ;  Die  Dig.  f  2B&!*] 

Error  from  Superior  Conr^  Bryan  Coun- 
ty; W.  W.'Sheppard,  Judge. 

Oondonnatlon  proceedings  by  the  Savan- 
nah &  Statesboro  Ballway  Company  against 
Sylvester  Edwards  and  others.  Judgment 
for  plaintifF.  and  defoidants  bring  ern». 
Affirmed. 

J.  H.  Smith,  of  Eden,  for  plalntlflg  in  es- 
ror.  Johnston  &  Cod^  of  Statesboro,  for  de- 
fendant In  error. 


EVANS,  P.  J. 
Justices  concur. 


Judgment  affinoed.  All  the 


DUERENCE  v.  WATERS. 
(Supreme  Court  of  Georgia.   Oct  16,  19130 

(8yllaJ>v$  ly  the  OavrtJ 
"L  Appeal  and  Ebeob  (8S  11,  70*)-JuDO- 

UBNT  ON  DBMITBBBB— EXCEPTIONB. 

The  losing  party  to  a  judgment  on  general 
demurrer  is  given  the  option  to  sue  out  a  di- 
rect bill  of  exceptions,  assigning  error  on  the 
judgment  or  to  have  certified  and  filed  excep- 
tions pendente  lite.  If  the  latter  course  be  fol- 
lowed, the  ruling  on  demurrer  becdtnes  a  pen- 
dente lite  ruling,  which  Is  reviewable  only  ^ter 
the  termination  of  the  case,  on  exceptions  taken 
to  tbe  final  judgment  rmdered  therein.  Civil 
Code  1910,  I  61^8. 

[Ed.  Note.— For  other  cases,  see  Ameal  and 
Error,  Cent  Dig.  »  39-46,  387-878,  S86,  411; 
Dec.  big.  H  1V70>1  , 

2.  Appeal  and  Ebbob  <!  13*>— Warr  or  Eb- 
BOB  — Right  Pendino  Motion  fob  New 
Tbial. 

Where  a  plaintiff  against  whom  a  verdict 
has  been  rendered  makes  a  motion  for  new  trial, 
he  cannot  properly,  while  the  same  is  pending 
and  still  undisposed  of,  bring  to  this  court  for 
review  any  ruling,  order,  or  decision  made  by 
the  judge  doring  the  progress  of  the  case,  or 
the  judgment  entered  upon  the  verdict  ICel^ 
&  Jones  Co.  T.  Moor^  125  Ga.  382,  64  S.  B. 
118. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  47,  1^96;  Dec  Dig.  | 
18.*] 

Error  from  Superior  Court, -Tattnall  Ooupr 
ty;  W.  W.  Shwpard,  Judge. 

Action  by  Mrs.  M.  L.  Durrence  against  J. 
W.  Waters,  administrator.  Judgment  tor  de- 
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fmOant,  and  plalntUf  brings  mor.  Writ  of 
error  dismissed. 

H.  H.  Elders,  of  BeldsvlUe,  and  HInes  & 
Jordan,  of  Atlanta,  for  plaintiff  In  error. 
Way  dc  Burkhalter.  of  BeidsvlU^  for  defend- 
ant In  error. 

BTANS,  P.  J.  Writ  of  error  dismissed. 
All  the  Justices  concur. 


STANLEY  T.  SIEMBBIDGD. 
(Snprenu  Court  of  Georgia.    Oet  IS,  UlS.) 

(Syllabug  hy  the  Oourt.) 

1.  IiA.NOI.OBD  AND  TkNANT  (f  80S*)— ACTION 

roB  DisPOBSEBeioH— ETviDBNCB— Bent  Note. 
On  the  trial  of  an  lasue  ariaing  under  a 
statutory  proceedii^  to  diBposaess  a  tenant  and 
a  counter  affidavit  denying  that  the  defendant 
held  under  the  plaintiff  (CivU  Code  1910,  I 
5885  et  seg.).  where  the  evidence  showed  that 
the  plaint  had  purchaaed  the  land  and  taken 
a  conveyance  from  the  former  owner,  and  that 
another  as  his  agent  had  entered  Into  a  con- 
tract of  rental  with  the  tenant  who  had  not 
taken  possession  under  the  former  owner,  but 
the  agent  took  a  note  for  the  rental  in  his  own 
name  and  then  assi^ed  it  to  hla  principal  "for 
value,"  Buch  note  and  assignment  were  admlsal- 
ble  in  evidence. 

[Bd.  Mote^FoT  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  fi  1314r-i3ie:  Dee.  Dig.  % 
808.*] 

2.  Landlosd  jkXtp  Tenant  (|  808*)— AonoN 
FOB  DiapoBSEsaiON- Evidence— Deed. 

Where  an  owner  of  land  contracted  with  a 
tenant  for  a  term  of  one  year,  and  after  the 
tenant  took  possession  the  owner  conveyed  the 
land  to  another,  who,  through  an  agent,  made 
a  new  contract  of  rental  with  the  tenants  for 
the  same  term,  on  the  trial  of  an  Issue  arising 
under  a  statutory  proceeding  begun  by  the  pur- 
chaser, after  the  end  of  the  term,  to  dispossess 
the  tenant,  who  refused  to  pay  the  rent  or  to 
surrender  possession,  and  who  In  his  counter 
affidavit  denied  holding  under  the  plaintiff,  the 
deed  from  the  original  landlord  to  the  plaintiff 
was  admissible  in  evidence. 

l^Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §{  1314-1316;  Dec  Dig.  S 
308.*] 

8.  Landlobd  and  Tenant  (§  298*)— Action 

FOB  DisPoasEssioiT— Defense. 

Under  the  facts  indicated  In  the  preceding 
headnotes,  it  woald  not  prevent  a  recovery  by 
the  plaintiff  for  the  defendant  to  testify  merely 
that  he  bad  heard  that  his  original  landlord 
had  sold  the  property,  that  he  had  thereupon 
given  the  note  for  rental  to  another,  and  tnat 
thereafter  bis  original  landlord  had  told  him 
that  she  had  not  sold  the  place  and  would  not 
do  so,  whereupon  he  paid  the  rent  for  that  year 
to  her  and  agreed  with  her  to  rent  from  her 
another  year  and  remained  In  jKMSoasion.' 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  fl  lSSKr^280;  Dee.  Dig.  | 
298.*] 

4.  Landlord  and  Tenant  <i%  216,  217*)— Ac- 
tion FOB  DiSFOSSBSBIOH  —  BeCOVEBT  OT 
Bbni^Deuand. 

Under  tbe  statutory  proceediiv  for  the  re- 
nioval  of  a  tenant  failing  or  refusing  to  pay 
rent  or  holding  over  beyond  bis  term,  there  can- 
not be  a  recovery  of  double  rent  except  after  a 
demand  for  possession, 
(al  Rnch  a  proceeding  is  not  a  proper  method 


(Ga. 

of  collecting  single  rent  due  by  contract;  prior 
to  demand  tor  possession. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  $|  861-865,  866-868;  Dea 
Dig.  S§  216,  217.*1 

6.  Landlord  and  Tenant  (H  119,  216*)  — 

"Tenant  at  Suffebance." 

If  a  tenant  for  a  year  continues  in  pos- 
session after  the  expiration  of  bis  term,  without 
any  right  so  to  do,  he  is  a  tenant  at  sufferance. 

(a)  If  after  the  expiration  of  the  term  a  de- 
mand for  possession  Is  made  by  the  landlord 
and  Is  refused,  upon  the  trial  of  an  iasne  aris- 
ing in  a  proceeding  under  the  statute  for  his 
summary  dispossession,  with  a  counter  affidavit 
denying  that  the  defendant  holds  under  the 
plaintiff,  the  double  rent  recoverable  for  the 
time  elapsing  after  the  end  of  the  term  is  double 
the  value  of  the  property  for  rent,  not  double 
the  contract  price  applicable  to  the  term. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  S{  428-131,  861-865 ;  Dec. 
Dig.  8S  119,  216.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  8,  pp.  6905.  6906.7 

6^  Landlobd  and  Tenant  (f  231*)— AcnoH 
roB  DisFossEsaioN  —  Etidbncs  or  Bbhtai. 
Value— SuFFiciENCT. 

Where  the  rental  to  be  paid  by  contract 
during  the  term  was  a  specific  amount  of  cot- 
ton, and  the  only  evidence  as  to  the  valae  of 
the  place  for  rent  after  tlie  expiration  of  tbe 
term  was  that  it  was  worth  a  stated  number  of 
pounds  of  cotton  per  annum,  with  no  evidence 
as  to  tbe  value  in  money  of  the  cotton,  a  ver- 
dict finding  a  stated  sum  of  money  as  rent  for 
the  year  covered  by  the  term,  and  another  sum 
as  rent  for  the  time  elapsing  after  the  expira- 
tion of  the  term,  was  not  supported  hy  the  evi- 
dence, nor  were  charges  of  the  court  authoriz- 
ing BDch  a  finding  auUiorised  by  the  evidence^ 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  SS  926^934;  Dec.  Dig.  { 
231.*] 

Error  from  Superior  Court,  Baldwin  Comi- 
ty; Jas.  B.  Park,  Judge. 

Action  by  G.  M.  Stembrldge  against  H.  Ei 
Stanley.  Judgment  for  pigfntlff,  and  de- 
fendant brings  error.  Beveraed. 

On  January  20,  1912,  G.  M.  Stembridge 
made  an  affidavit,  under  the  statute,  alleging 
that  H.  E.  Stanley  was  In  possession  as  ten- 
ant of  a  described  tract  of  land,  tbe  property 
of  the  affiant;  that  the  tenant  foiled  to  pay 
the  rent ;  that  he  rented  the  prCTdees  for  tbe 
year  1911,  tbe  term  expiring  on  Decemtijer 
Slst ;  that  tbe  affiant  had  made  demand  for 
possession  and  it  had  been  refused;  and  that 
be  made  tbe  affidavit  In  order  tbat  a  warrant 
might  be  issued  to  remove  Stanley  from  tbe 
premises.  A  warrant  was  issued.  Stanley 
filed  a  counter  affidavit,  alleging  tbat  be  did 
not  bold  tbe  premises  either  by  lease,  rent 
or  otlierwise  from  the  plaintiff.  Tbe  case 
was  returned  to  tbe  superior  court  for  trial. 
The  evidence  showed  in  brief  as  follows: 
Mrs.  Stanly  was  in  possession  of  the 
property  and  rented  It  for  tbe  year  1911 
to  Stanley  for  1,000  lbs.  of  lint  cotton.  He 
went  into  possession  about  tbe  1st  of  Janu- 
ary. In  February  Mrs.  Stanley  made  a  deed 
couTejdng  tbe  place  to  Stembridge,  the  plain- 
tiff. J.  Bl  Stembridge,  bis  brotlier,  acting 
as  Ids  agent,  ^;reed  to  rent  the  property  to 
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Stanley  for  tbe  year  for  400  poouda  <tf  Hut 
lottoa  and  took  a  note  tlierefor,  payable  to 
r.  E.  Stembrldge  or  order.  Tbe  payee  en- 
ered  on  tbla  a  written  asslgninNit  to  O.  If. 
itembrldge  "for  valne"  and  deliver  it  to 
lie  latter.  Stanly  remained  in  poHsesdon. 
Vhen  the  note  became  due,  be  refosed  to 
uy  It  or  to  deliver  possession  at  fba  end  of 
be  year.  The  only  defense  made  by  him  was 
hat  he  testified  tiiat  after  he  had  bem  in 
usseaeitm  under  his  contract  of  rental  from 
■Era.  Stanly  abont  a  month  he  heard  Uiat  J. 
S.  Stembrldge  had  bought  the  place.  He 
aid:  "I  then  went  to  see  BCr.  Gene  (J.  B.] 
itembridge  and  told  him  that  I  heard  tiut  he 
lad  bought  the  place  upon  which  I  was  llT- 
ag,  and  that  I  would  Hfee  to  rent  it  from  him. 
le  then  agreed  to  rent  me  the  place  for  400 
Ktunda  of  cotton*  and  I  executed  and  deliver^ 
td  to  him  the  rent  note  introduced  by  the 
ilalntitr.  A  f^  dayu  after  this  trade  with 
iT.  Gene  Stembrldge,  I  saw  Urn.  Stanley  and 
old  her  about  the  transaction  between  Ifr. 
itembridge  and  myself  Ura.  Stanly  then 
old  me  that  abe  had  not  aold  the  place  and 
lid  not  intend  to  aeU  it  Uia.  Stanley  de- 
aanded  the  rent  from  me  in  the  fall  of  1011, 
ind  I  paid  her  the  tbouaand  pounda  that  I 
tad  agreed  to.  I  wait  into  poaaeaalon  of 
he  place  on  or  about  January  1,  1011,  aa 
enant  of  Hr&  Stanley,  and  did  not  turn  the 
toBseaslon  back  to  her  before  I  rented  from 
dr.  Stembrldgfc  I  am  now  in  posaeaaion  of 
he  land,  aa  I  rrated  the  place  again  from 
dta.  Stanley  for  the  year  1012."  The  Jury 
bund  for  the  plaintiff  972  aa  rent  for  lOU 
iDd  $130.^  aa  rent  for  1012.  The  defend- 
iDt  moved  for  a  new  trial,  which  waa  re- 
used, and  he  excepted. 

Sibley  &  Sibley,  of  Milledgevlllc  for  plaln- 
ur  In  error.  AUen  A  Pottle^  of  MlUedgeriUe, 
or  defendant  in  error. 

LUMPKIN,  J.  (after  atatlng  the  facta  aa 
bove.)  O.  fif.  Stembrldge  instituted  a  pro- 
eedlng  und^  the  GItII  Code  of  1010,  f  B886 
t  seq.,  to  have  Stanley  removed  from  poa- 
esslon  of  certain  premtaea.  He  alleged  two 
Toonda  therefor:  (1)  That  the  defmdant 
ad  rented  the  place  for  the  year  1011  and 
ailed  and  refnaed  to  pay  the  rent  (2)  That 
he  defoidant  held  orer  beyond  hia  tena  and 
efosed  to  deliver  poasesdon.  Demand  fbr 
•ossesslon  waa  alleged.  The  defendant  filed 
.  counter  aflldeTlt  defying  that  he  hdd  by 
eaae,  rent,  or  otherwlae  under  the  irtaintlfl. 
vfter  a  verdict  In  favor  of  the  plaintiff  and 
he  refiual  of  a  new  trial,  the  case  waa 
•ronght  to  thia  court 

[1]  1.  In  rmtlng  the  placet  Stanley  dealt 
rith  J.  B.  Stembridge,  a  brother  of  the  plaln- 
iff,  and  gave  to  J.  B.  Stembridge  a  note  pay- 
ble  to  hia  order.  The  evidmice  abowed  that 
be  land  had  belonged  to  Mrs.  Stanley,  who 
onveyed  it  to  G.  M.  Stembridge,  and  that  fala 
•rother  waa  acting  aa  bia  agent  in  making 
be  contract  of  rental  with  Stanley.  After 
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taking  ihe  note  is  his  own  name,  the  »eeat 
assigned  it  to  hia  islnclpal.  Objection  waa 
made  to  the  admlaslon  in  eridenoe  of  tbe  note 
on  the  ground  that  it  waa  not  made  to  G.  U. 
Stembrldge  aa  landlord,  but  that  he  appeared 
to  be  the  aaaignee  thereof,  which  did  not  au- 
tlunlBe  hiuLto  proceed  to  dispoaaeaa  Stanley 
by  summary  proceedlnga  under  the  atatute. 
The  plaintiff  contended  that  he  waa  the  land- 
lord and  that  the  defendant  had  failed  to  pay 
the  rrait  The  rent  note  waa  admissible  to 
show  that  ttie  roit  was  unpaid,  and  -that  it 
was  hdd  by  the  plaintiff  and  waa  not  out- 
Btanding  in  the  hands  of  another.  If  there 
were  no  other  evidence  on  the  anbject,  it 
might  not  show  a  right  of  diapossesslon  by 
summary  inoceas,  though  it  would  carry  the 
right  to  collect  the  rent  But  when  accom< 
panled  by  evidence  that  the  plaintiff  waa  the 
grantee  of  the  title,  and  that  the  payee  of 
the  note  was  merely  hia  agent,  the  note  and 
aaalgnment  were  admia8lbl& 

[2]  2.  While  the  iaaue  in  anch  a  proceed- 
ing la  not  one  involving  the  validity  of  the 
landlord's  title,  where  it  appeared  that  the 
defendaiit  had  first  rented  the  property  from 
another  and  shortly  afterward  had  made  a 
contract  of  rentat  with  the  agent  of  the  plain- 
tiff, it  was  competent  to  show  that  in  the 
meantime  the  original  landlord  had  made  a 
deed  to  ttie  plaintiff,  who  thereiqwn  assumed 
control,  and  through  hia  agent  made  a  new 
contract  of  rental  with  the  defendant  The 
deed  waa  properly  admitted  in  evidence. 

[I]  S.  It  waa  argued  that,  aa  Stanley  first 
vrokt  into  poaaeaalon  aa  tenant  of  Mra.  Stan- 
ly, he  was  est<vped  from  denying  her  title  or 
from  attorning  to  another.  Thia  rule  is  gen- 
erally correct  as  between  landlord  and  ten- 
ant ;  but  here  Mrs.  Stanley  la  not  asserting 
any  right  or  aettlng  up  any  eatoppel  agalnat 
Stanley.  He  aeenui  to  be  trying  to  set  up 
an  alleged  eatoppel  as  between  him  and  her  in 
order  to  defeat  the  action  of  another  from 
whom  he  later  rented  and  to  whom  he  foiled 
to  pay  rent  In  Ho<U^  v.  Waters,  124  Ga. 
220,  62  S.  B.  161,  1  L.  R.  A.  (N.  S.)  1811, 110 
Am.  St  Rep.  166,  4  Ann.  Caa.  106.  it  vras  rec- 
ognized that  where  a  person  waa  hi  poaaea- 
alon aa  tenant  of  one,  he  might  neverthlesa 
estop  himself  by  contracting  also  with  anoth- 
er claimant  as  his  landlord,  at  least  so  far  aa 
to  compd  him  to  pay  rent  during  the  agreed 
tarn,  though  he  might  aet  up  after  its  ex- 
[dratlon  that  he  held  under  the  original  land- 
lord and  that  tb»  peraon  with  whom  he  later 
contracted  was  not  hto  landlord  or  ^titled 
to  the  rent  See,  akw,  in  thia  connection, 
Bnllard  v.  Hndaon,  126  Qa.  893.  64  S.  B. 
132.  But  it  haa  also  been  held,  on  a  proceed- 
ing begun  after  the  aid  of  the  term  of  rontel, 
to  dispoaaeaa  one  as  a  tenant  holding  beyond 
his  team,  or  for  failure  to  pay  rent  that  the 
latter  may  diow  that  pending  the  term,  the 
landlord  conv^ed  the  property  to  another 
and  thus  deatroyed  hia  rU>ht  to  possesalon 
after  the  term  had  ended.  Raines  v.  Hind- 
man,  136Ga.450,71S.B.738.88L.B.A.(N. 
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&)  863,  24  Ann.  Obs.  847;  BeaU  r.  Daven- 
port,  48-  Oa.  166.  Iff  Am.  Rep.  6S6.  Stanley 
se^s  to  bare  been  eomewbat  analons  to  set 
np  an  estoppel  against  blmeelf  In  favor  of 
Mrs.  Stanl^,  without  ihowlns  any  aetoal 
light  on  her  part,  in  order  to  defeat  tHe  pay- 
ment of  rent  to  Mrs.  Stanley's  grantee,  who, 
so  fiiT  as  Ibis  record  shows,  succeeded  to  her 
Tights  as  landlord.  Morrow  t.  Sawyer,  82 
Oa.  226,  8  8.  B.  61.  A  warranty  deed  from 
Hrs.  Stanley  to  Stembrtdge  was  In  eTldene& 
There  was  no  denial  of  its  execution.  Stan- 
ley merely  swore  that,  after  his  trade  with 
J.  E.  Stembrldge  In  regard  to  the  rental  of 
the  place,  Mrs.  Stanley  told  him  that  she  had 
not  sold  the  place  and  did  not  intend  to  do  so. 
This  bit  of  hearsay  was  not  enough  to  re- 
lieve him  from  his  obligation  to  pay  the  rent 
due  to  the  grantee  in  the  deed  or  surrender 
possession  to  him. 

The  decision  In  Grlzzard  t.  Roberta,  110 
Ga.  41,  86  S.  E.  291,  was  dted  as  controlling 
the  present  case.  There,  however,  on  a  pro- 
ceeding to  dispossess  a  tenant,  be  sought  to 
set  up  against  bis  landlord  that  there  bad 
been  a  conveyance  of  title  before  he  rented 
the  land,  and  that  his  landlord  therefore  had 
no  title  when  the  tenant  made  the  contract  of 
rental  and  entered  into  possession.  There 
was  a  conflict  In  the  evidence  as  to  whether 
the  landlord  bad  ever  parted  with  the  title. 
The  tenant  was  held  to  be  estopped. 

[4,  S]  4, 6.  If  the  jury  found  In  favor  of 
the  landlord,  what  was  the  measure  of  the 
recovery  as  to  double  rent?  The  rental  was 
payable  In  cotton.  For  the  year  1911  the 
agreed  rental  was  400  pounds  of  Unt  cotton, 
classed  "good  middling."  The  plaintiff  testi- 
fied that  for  the  year  1912  he  rented  the 
place  to  another  for  1,100  pounds  of  lint 
cotton  but  could  not  give  possession  because 
the  defendant  wonld  not  yield  it.  and  that  he 
tbongbt  the  place  was  worth  for  rent  1,200 
pounds  of  lint  cotton.  The  presiding  Judge 
charged  In  effect  that.  If  the  plaintiff  should 
recover,  he  oonld  recover  double  the  value  of 
the  agreed  amount  of  cotton  to  be  paid  as 
rent  for  that  year,  and  that  for  the  part  of 
the  year  1012  which  had  elapsed  before 
the  trial  the  measure  wonld  be  double  the 
value  of  the  place  for  rent  for  such  fraction- 
al part  of  the  year.  It  does  not  awear  ex- 
actly when  the  donand  for  possession  was 
made.  It  has  been  tuAd  that  double  teat 
only  begins  to  mn  from  the  date  of  endt  de- 
mand, and  that  this  form  of  procedure  is 
not  appropriate  for  liie  collection  of  sln^ 
rent  due  under  a  contract  Tall^  t.  BQtdi' 
eU,  138  Ga.  892  (4),  887,  75  S.  B.  466. 

If  flte  demand  for  possessioa  was  made 
after  the  term  of  rental  bad  expired,  from 
the  date  of  such  demand  double  rent  could  be 
collected.  What  would  be  itm  measure?  On 
this  subject  it  most  be  frankly  confessed  that 
some  confoston  tias  arlsoi  in  the  dedsions 
of  this  court  As  early  an  auttiority  as  Lord 
Ooke  declared:  "There  is  a  great  atnrHtj 


between  a  traant  at  wUl  and  a  tuiaiit  at 
sofTeranee,  fw  tenant  at  will  Is  always  by 
right,  and  tenant  at  sufferance  entoeth 
a  lawful  lease  and  boldetb  over  by  wrens. 
A  tenant  at  sufferance  is  he  that  at  the  flrst 
came  in  by  lawful  demise  and  after  his  es- 
tate ended  oontinneth  In  posses^mi  and 
wrongfully  holdeth  ow.**  Go.  Utt  671ib 
Other  common-law  authorities  have  followed 
this  definition.  Thus  BlaAstone  says  ttat: 
"An  estate  at  sufferance  Is  where  one  comes 
Into  possession  ot  land  by  lawful  title  but 
keeps  it  afterwards  wlthont  any  ttUe  at  alL 
As,  If  a  man  takes  a  lease  for  a  year  and. 
after  a  year  is  expired,  continues  to  bold 
the  premises  without  any  freeh  leave  from 
the  owner  of  the  estate."  2  BL  Com.  *160. 
In  1  Taylor's  Landlord  and  Tenant  (9th  Ed.) 
S  64,  it  Is  said  that:  "A  tenancy  at  suffer- 
ance arises  when  a  man  comes  Into  possee- 
slon  lawfully  but  holds  over  wrongfully  aft- 
er the  determination  of  his  Interest,  differ- 
ing In  this  respect  from  a  tenancy  at  will, 
where  the  holding  Is  by  the  landlord's  per- 
mission." It  is  Immaterial  here  to  notice 
a  distinction  which  has  been  made  as  to 
whether  the  occupant  has  come  into  the  es- 
tate by  act  of  the  law  or  by  act  of  another 
party.  See,  also,  1  nnderhlll  on  Landlord 
and  Tenant,  226  (|  162)  et  seq.;  1  TUfany 
on  Landlord  and  Tenant,  {  16  et  seq.  The 
definition  of  Blackstone,  quoted  above,  has 
been  adopted  by  this  court,  and  it  has  been 
held  that  after  the  termination  of  the  term 
of  a  tenant;  if  he  holds  over,  be  becomes 
a  tenant  at  sufferance,  unless  something  la 
done  to  change  that  status  to  some  other, 
as,  for  instance,  to  turn  It  into  a  tenancy  at 
will  or  for  another  period  or  term.  Godfrey 
V.  Walker,  42  Oa.  662,  674;  Smith  v.  Single- 
ton, 71  Ga.  68,  70;  Crawford  t.  Crawford, 
139  Ga.  894,  398,  77  S.  B.  657,  and  citations; 
avU  Code,  H  3697,  8700.  In  Willis  v.  Bar- 
rel!. 118  Ga.  906,  46  S.  B.  794,  it  was  held, 
in  a  decision  concurred  In  by  the  entire 
bendi.  that:  "A  tenant  by  the  month  whose 
term  ends  with  the  calendar  year  is,  after 
the  exxdration  of  Us  term,  a  tenant  at  sof- 
ferance  and  continues  as  such  until  there 
has  been  some  affirmative  action  by  the 
landlord  which  has  the  etteet  of  converting 
the  tenancy  Into  some  othor  form.** 

Wtiat  action  wlU  change  a  tenancy  at 
snfferance  into  a  tmancy  at  will,  or  whetbw 
under  some  dzenmstances  nonaction  might 
suffice,  is  not  now  before  us.  The  expression 
somrtlmes  used  that  a  tenant  at  snfferance 
is  In  possession  a  result  of  the  Inches  or 
neglect  of  the  landlord  can  properly  mean 
no  more  than  that,  at  the  end  of  the  tenant's 
rl^tful  holding,  the  landlord  bos  an  immedl- 
.ate  light  to  possessioa  If  he  obtains  posses- 
sion at  once,  there  is  of  course  no  holding 
over  or  tmancy  at  sufferance.  If  he  does 
not  do  so  at  once  but  allows  some  interralf 
thou^  short  to  elapse  betweoi  the  aid  of 
the  term  and  taking  steps  to  acquire  posses- 
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sioD,  and  the  tenant  contlnaes  to  bold  with- 
out light,  this  constitutes  a  tenancy  at  saf- 
ferance.  We  do  not  mean  to  say  that  the 
relation  of  landlord  and  tenant  must  have 
prerlonsly  existed  by  contract  In  order  that  a 
tniancy  at  anfferance  may  arise;  but  we 
are  now  dealing  with  a  case  of  that  char- 
acter. 

Some  statutes  and  some  decisions  bare 
employed  the  upresslon  "at  (or  by)  saffeiv 
ance"  loosely,  without  an  apparent  appreci- 
ation of  Its  .legal  8lgnlflcance»  and  sometlmeB 
as  If  It  meant  by  permission.  Where  a  Bta^ 
nte  has  made  nae  of  the  expression  In  an 
Inexact  sense.  It  Is  not  surprising  that  the 
conrtB  of  the  Jurisdiction  bare  at  tbnes 
fallen  into  a  like  careless  or  Inapt  method 
when  dealing  with  sudi  a  statute.  This 
class  of  statntea  and  decisions  Is  Illustrated 
by  the  law  enacted  in  California  and  the  de- 
cision In  Moore  -t.  Morrow,  28  Cal.  551. 
MoreoTer,  an  expression  of  Lord  Cohe  to 
the  effect  that  there  conld  be  no  tenancy  at 
BuCFerance  against  the  King,  but  he  that  bold- 
eth  over  In  such  a  case  Is  an  intruder,  as 
there  Is  no  laches  to  be  imputed  to  the  ^ng, 
has  apparently  misled  some  Judges. 

If  courts  held  that  to  create  a  tenancy  at 
will  there  must  be  some  laches  or  n^llgence 
of  the  landlord  in  a  sense  different  from 
that  mentioned  above,  they  must  inevitably 
fall  into  confuBloo.  What  sort  of  laches  or 
negligence  Is  requisite,  and  for  what  time,  be- 
fore a  tenancy  at  sufferance  commences? 
And,  from  the  end  of  the  tenant* a  term  until 
this  laches  has  ripened,  what  is  the  relation 
between  the  parties?  It  Is  not  one  of  ten- 
ancy by  contract,  for  the  contract  term  baa 
ended.  It  la  not  a  tenancy  at  will,  for  tbat 
Involves  rightful  posseaslon,  until  the  tenan- 
cy Is  terminated.  It  cannot  be  dealt  with 
as  a  trespass,  at  least  until  after  re^try. 
The  tenant  has  not  the  right  to  retain  pos- 
session attae  the  end  of  bis  tena.  Upon  such 
twmlnatlon,  if  be  reouins  In  possession 
without  more,  what  is  his  statoa,  If  not  tbat 
of  a  tenant  at  sufferance?  The  tmth  Is  that 
Btatntes  and  dedalona  whldi  ttBe  the  words 
"at  sufferance"  as  If  they  involved  some  per- 
mission or  recognition  of  a  continued  ten- 
ancy lose  sl^t  of  the  fundamental  distinc- 
tion between  a  tenancy  at  will  and  a  ten- 
ancy at  snffoance,  namely,  that  In  one  the 
posseolon  is  rightful,  in  the  othra  wrong- 
foL  Our  own  statute  does  not  define  a  ten- 
ancy at  sufferance  or  require  any  notice  to 
make  it  a  wrongful  possession,  it  recogniz- 
es the  distinction  between  such  a  tenancy 
and  one  at  will  and  leaves  the  common-lew 
definition  of  a  tenancy  at  sufferance  to 
stand. 

In  Purtell  v.  Farrls,  137  Ga.  818,  73  S.  E. 
634,  this  court  fell  into  the  Inadvertence  of 
declaring  that  upon  the  termination  of  a 
tenanTa  term,  U  he  failed  or  refused  to  de- 


liver possession  on  demand,  where  there 
had  been  no  laches  by  Oie  landlord  In  mak- 
ing the  demand,  the  tenant  did  not,  by  rea- 
son of  bis  occupancy,  become  a  tenant  at 
sufferance.  From  what  has  been  said  above 
It  will  appear  that  this  was  contrary  to  the 
weight  of  antborily  and  to  previous  deci- 
sions of  this  court  and  must  yield  to  .them. 
In  the  opinion  In  the  Purtdl  Case  it  was 
said  ttiat  In  WUIla  t.  Harrell,  supra,  there 
had  been  a  delay  of  some  years  in  Institnt* 
Ing  a  proceeding  to  oust  the  tttiant  In  WU* 
lis  Case,  however,  it  was  not  held  that  this 
delay  was  necessary  to  create  a  tenancy  at 
sufferance  but  that  muh  a  relatton  arose 
after  tiie  expiration  of  the  taunt's  contrac- 
toal  term,  and  that  fbe  delay  had  not  diang- 
ed  It;  in  the  absence  of  anything  farther.  It 
would  be  anomalous  to  lutld  that  a  landlord 
would  be  oitltled  to  a  sonimary  remedy 
against  a  ^nant  wrongfully  h<dding  over, 
provided  the  landlord  hims^  had  been 
guilty  of  ladiea,  but  that  he  would  be  de- 
nied the  remedy  it  be  were  diligent  in  seek- 
ing It 

In  Talley  v.  MltChdl,  sapra.  by  the  con- 
tract, aa  it  appears  In  the  record,  the  term 
of  the  tenancy  was  three  years,  expiring 
April  SO,  1911.  In  1909  the  tenant  refused 
to  pay  the  agreed  rent  or  to  resign  posses- 
sion, claiming  a  reduction  on  account  of  a 
Iiartlal  destruction  of  the  premises  by  fire. 
The  trial  b^an  on  Hay  1,  1911,  and  ended 
the  next  day.  It  was  held  that  the  landlord 
was  entitled,  under  the  statute,  to  recover 
double  the  contract  rate  from  the  time  of 
the  demand  for  possession  until  the  triaL 
It  was  not  a  case  of  holding  after  the  ex- 
piration of  the  contractual  term.  Where  the 
double  rent  recoverable  Is  within  the  term. 
It  is  measured  by  doable  the  contract  rentaL 
If  it  Is  wholly,  after  the  expiration  of  the 
term  and  baaed  on  the  existence  of  a  tenan- 
cy at  sufferance,  double  tbo  rental  value  is 
recoverabl& 

[I]  6.  The  evidence  as  to  Uie  value  of  the 
plaice  for  rent  was  stated  in  pounds  of  lint 
cotton.  The  court  In  his  charge  stated  what 
was  contended  by  the  plaintiff  as  to  its  value 
in  money.  But  there  is  not  a  word  of  evi- 
dence in  the  record  on  this  subject  The 
Jury  found  an  amount  In  money.  How  they 
arrived  at  the  amount,  or  on  what  the  Judge 
based  his  charge  on  that  subject,  is  not  ap- 
parent 

From  what  has  been  said  It  appears  that 
a  new  trial  must  be  granted.  In  some  re- 
apecta  the  charge  of  the  court  did  not  accord 
with  the  foregoing  discussion.  It  would  not 
be  beneficial  to  take  up  separately  each 
ground  of  the  motion  for  a  new  trial.  Ex- 
cept as  indicated,  the  criticisms  upon  the 
charge  and  the  objection  to  evidence  were 
without  merit 

Judgment  reversed.  All  the  Justices  con- 
cur. 
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6BEEB  et  al.  t.  POPS  et  al. 
(Snpreme  Court  of  Oeoifla.    Oot  16,  191S.) 

(BvUahtu  by  ike  OeurU 

1.  SFBomc  Pebfobhaitox  (I  7S*HGonTUOi8 

Bntobceable. 

Courts  of  equity  (or,  In  this  state,  a  court 
exercisinx  equitable  jurisdiction)  will  not  gen- 
erally nnaertake  to  enforce  the  spedGc  perform- 
ance of  a  contract  for  personal  services  which 
are  material  or  mechanical  in  character. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  {§  206-208;  Dec  Dig.  | 
73.*] 

2.  SPBOIFIO  PeBTOBHAKOB  (I  73*)— GONTB&OT 

Bnfobcbablb. 

Courts  of  equity  will  not  decree  apecific  per- 
formance of  contracts  for  ];ieraonal  services  in- 
TolVing  the  exercise  of  skill,  judgment,  and  dis- 
cretion, continuous  in  their  character,  and  run- 
ning through  a  period  of  99  yean,  thus  requiring 
the  protracted  supervision  of  the  court. 

[Ed.  Mote.— For  other  casei,  see  Spedfle  Per- 
formaooe.  Cent.  Dig.  H  SOf^-WS;  -Dec  Die  | 
73.*] 

8.  Tblbobafhs  and  Tblepbonbb  (I  16*)— 

LbaSES— OPERATIOn  AND  EPrECT. 

Where  the  owners  of  a  telephone  exchange 
and  certain  lines  of  p<^es  and  wires  sold  or  leas- 
ed for  a  term  of  99  yean  a  particular  line,  with  : 
ten  telepbonea,  and  the  wires,  poles,  etc.,  con-  . 
nected  therewith,  and  agreed  tnat  for  the  period 
mentioned  the  parties  to  whom  the  agreement 
was  made  and  their  bein  and  asBlgns  should  be 
accorded  without  fee  or  charge,  full  connection 
with  the  exchange,  and  npon  all  lines  in  the 
county  thrai  own^  and  operated  by  the  parties 
making  the  covenant,  and  this  privilege  ana  right 
was  declared  to  be  binding  upon  the  assigns  and 
bein  of  such  covenantors,  so  that  it  should  be 
operative  against  all  purchaten  hotdiog  tmder 
them,  snch  agreement  was  not  one  in  the  nature 
of  an  easement,  or  one  running  with  land,  and 
did  not  bind  a  company  which  purdiaaed  the 
exchange  and  its  connecting  lines  and  property 
appurteiDant  thereto  from  a  corporatloD  to  which 
fhey  had  bem  truutdrred  by  the  oovenantors. 

[Ed.  Kote.— For  other  eaiei.  aee  Tslenapba 
and  Telephone^  Cent  IMg.  |  10;  Dee.  Dig.  | 
16.*] 

4.  TELXaBAFHS    AND   TBUPHONXS    3  16*)— 

Lease— Action  on  Covenant— Sutticibnot 

OF  Evidence. 

As  to  the  corporation  which  was  alleged  to 
have  been  formed  by  the  covenantors,  and  in 
which  they  "incorporated  their  telephone  inter- 
eats,"  there  was  sufficient  evidence  to  submit  to 
the  jury  the  question  of  whether  such  corpora- 
tion assumed  or  became  bound  by  the  oovenant, 
and  liable  in  damages  for  its  breach. 

[EM.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  fi  10 ;  Dec.  Dig.  | 
16.*] 

6.  Sfbcifio  Pkbfobuanck  (f  123*HQnEErnoN 
FOB  Jdbt— Beeach  of  Oovbnant— Dam- 
ages. 

There  belag  evidence  to  show  that  the  cove- 
nantors conveyed  the  telephone  exchange  and 
property  connected  therewith  and  placed  it  be- 
yond their  power  to  carry  oat  the  covenant  above 
recited,  ana  that  those  holding  by  purchase  under 
them  refused  to  do  so,  there  was  enough  to  sub- 
mit the  case  to  the  jury  for  the  pnrpoee  of  de- 
termining whether  tne  covenanton  were  Uable 
in  damages  in  lien  of  epeciflc  performance. 

[Bid.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  U  397-899;  Dec.  Dig.  { 
123*] 

Etror  from  Sapeitor  Court,  Jasiter  Coon- 
ty ;  Jas.  B.  Park,  Jadge. 


Action  by  R.  J.  J.  Oreer  and  others  against 
C  H.  Pope  and  others.  Jadgment  for  de- 
fendants, and  plaintiffs  bring  error.  Afflrm- 
ed  In  part»  and  reversed  In  part 

Oreer  and  otbera  filed  their  petition 
against  a  H.  Pope  and  a  H.  Ballard,  Jr., 
the  Monticello  Telephone  Company,  and  the 
Sonthem  Bell  Telephone  Se  Telegraj^  Com- 
pany. It  was  alleged  that  on  April  4,  1906, 
Pope  and  Ballard  entered  into  a  watrmet 
with  Greer  and  othws,  by  whldi.  In  consider- 
ation of  9275*  the  former  transferred  and 
conveyed  to  the  latter,  fbs^r  heirs  and  aa- 
slgna,  a  certain  telephone  line  known  as  the 
"Winfred  Une,"  extendins  from  BfontlceUo 
to  Pittman's  Ferry,  together  irtOi  ten  tde- 
phones,  wires,  poles,  franchises,  permits, 
etc,  "to  have  and  to  hold  the  same  for  and 
daring  the  polod  ot  90  years  from  the  date 
of  this  Indmtare."  The  contract  contained 
Ow  ffdlowing  covenant:  "It  la  farther  agreed 
that  for  Oie  period  aforesaid  parties  of  the 
second  part,  their  heirs  and  assigns,  shall 
liave  and  be  accorded,  vrithout  tee  or  «Smxg», 
foil  ocmneetlon  -with  the  MonticeUo  E^c- 
change,  and  upon  all  lines  of  the  county  of 
Jasper  now  owned  and  operated  by  the  said 
a  H.  Ballard,  Jr.,  and  a  H.  Pope;  and  ttils 
privily  and  right  la  hereby  deidared  as 
binding  apon  the  assigna  and  heirs  of  the 
parties  of  the  first  part,  so  that  the  same 
shall  be  <^)erated  against  all  persons  holding 
under  than;  and  the  parties  of  the  first  part, 
th^r  heirs  and  assigns,  shall  have  the  same 
prtvil^ea  and  rights  for  the  same  period 
upon  the  line  hereby  conv^ed  and  trans- 
ferred, wblch  shall  also  be  binding  upon  all 
persons  holding  nnder  said  parties  of  Uie 
second  part"  There  were  other  terms 
whldi  it  la  nnneoeasaiy  to  stat&  The  plain- 
tiffs, some  of  whom  were  the  original  por^ 
chasers,  and  some  of  whom  claimed  nnder 
original  purchasers,  sought  to  obtain  apedflc 
performance^  or  in  the  alternative  to  recover 
damages  from  the  defendants  for  an  alleged 
breadi  of  tba  contract  It  was  allied  that 
Pope  and  Ballard  'Incorporated  ttidr  teie- 
phone  Interests"  into  the  Montlcdlo  Tde- 
phone  Company,  and  that  snbseqnently  tlut 
company  sold  and  transferred  its  property 
to  the  Southern  Bell  Telephone  ft  Tti^raph 
Company,  which  took  with  notice  of  the  con- 
tract between  Pope  and  Ballard  and  the 
plaintiffs  or  their  predecessors.  The  other 
material  facts  are  stated  In  the  opinion. 

On  the  trial,  at  the  close  of  the  plaintiffs* 
evidence,  the  court  granted  a  nonsuit,  and 
the  plalntifb  excepted. 

W.  S.  Florence,  of  MonticeUo.  for  plain- 
tiffs in  error.  Oreene  F.  Johnson  and  A.  S. 
Thnrman,  both  of  Hontlc^o,  for  defendants 
In  error. 

I.UMPKIN,  J.  (after  stating  the  facts  as 
above).  [1,  Z]  1»  2.  The  rule  that  spetdfic  pa- 
formance  of  a  contract  (If  witiiln  the  power 
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of  a  party)  wlU  be  genenl^  decreed,  wben- 
ever  the  damegeq  recorerable  at  law  will 
not  be  an  adequate  oompeiuatlon  for  the 
nonpwfbnnaiice  (CItU  Code  1010,  |  4633).  la 
a  statement  of  a  gmeial  mle,  but  is  not  ab- 
solute and  wiUiont  exception.  The  codifica- 
tion of  tlie  general  role  does  not  change  this 
fact  Indeed,  the  ezpresalon  that  under 
such  drcnmstancea  spedfle  poformance  will 
"be  decreed,  generally,"  reeognlaes  the  ex* 
istence  of  drcamstances  under  whltiti  It  wiU 
not  be  decreed.  In  6  PomeroyVi  Bqnl^  Jn- 
rl^rudODce  (3d  Ed.)  |  757,  la  quoted  a  rale 
estabUshed  by  courts  as  to  certain  casea  In 
which  spedfle  praformanee  will  not  be  de- 
creed, as  follows:  "Although  the  contract 
Is  valid,  and  the  defendant  la  able  to  do 
what  he  has  undertaken  to  do,  it  tiuough 
the  want  of  appropriate  means  and  instru- 
mentalities, the  court  is  unable,  while  pur- 
suing its  ordinary  modes  of  administering 
Justice^  either  to  render  a  decree  or  to  en- 
force the  decree  when  made,  then  the  rem- 
edy wlU  be  refused."  Among  the  illustra- 
tions given  by  the  author  of  the  second  class 
of  cases  mentioned  are  contracts  for  person- 
al serrlcea,  and  those  the  performance  of 
which  would  be  .continuous,  and  would  re- 
quire protracted  supervision  and  direction. 
SecUons  759,  760. 

In  Roquemore  *  HaU  v.  Mitchell,  167  Ala. 
47S,  52  South.  423,  140  Am.  St  Rep.  62, 
Mayfleld,  J.,  states  the  rule  thus:  "Courts 
of  equity  will  not  undertake  to  enforce  the 
specific  performance  of  a  contract  for  per- 
sonal services  which  are  material  or  mechan- 
ical, and  not  peculiar  or  individual;  but 
where'  the  contract  stipulates  for  special, 
unique,  or  extraordinary  services,  or  where 
the  services  to  be  rendered  are  purely  In- 
tellectual and  individual  in  their  character, 
the  courts  will  grant  an  injunction  In  aid  of 
specific  performance.  •  •  ♦  Courts  of 
equity  will  decline  Jurisdiction  to  decree  spe- 
cific performance  of  contracts  for  personal 
services  involving  the  exercise  of  s[>ecial 
skill,  Judgment,  and  discretion,  continuous 
in  their  nature,  and  running  through  an  In- 
definite period  of  time."  We  will  not  enter 
Into  a  discussion  of  the  various  contracts 
which  have  been  held  to  be  or  not  to  be  ap- 
propriate subjects  for  specific  performance, 
or  the  modern  exception  which  has  been 
made  In  regard  to  railroad  operating  con- 
tracts,  or  the  granting  of  an  injunction  to 
restrain  the  breach  of  negative  provlstona 
in  a  contract,  or  the  like.  The  present  case 
does  not  Involve  any  of  soch  matters.  In 
regard  to  the  genml  rale  and  the  excep- 
tions, see  Standard  Fashion  Ca  r.  Slegel- 
Cooper  Ca,  157  N.  T.  60,  01  N.  B.  408,  48 
U  B.  A.  864,  68  Am.  St  Bep.  749,  753,  and 
the  fnll  note  thereto;  Electric  Lighting  Go. 
T.  Mobile,  etc.,  Ry.  Co.,  100  Aht.  100,  19 
South.  721,  56  Am.  St  Bep.  027,  and  note; 
Roquemore  &  Hall  t.  Mitchell,  supra ;  West^ 
em  Union  Ttiegraph  Ca  t.  Pennsylvania 


Co.,  129  Fed.  840,  «4aaA.285,  68Ii.B. 
A.  968;  Philadelphia  Ball  Club  v.  Lajole, 
202Pa.210.SlAa  978,58L>.B.A.227,  00 
Am.  St  B«p.  627;  Ponmoy  on  Contracb^  | 
803  et  saq. 

The  generai.eqnitable  rales  on  this  subject 
have  been  recognised  this  court  Atlanta 
&  West  Point  B.  Ca  V.  Speer,  32  Ga.  600, 
70  Am.  Dec  806;  WiUingham  v.  Hooven.  74 
6a.  238,  58  Am.  Bep.  435;  ClvU  Code  1910, 
i  6406.  Snch  cases  differ  widely  from  those 
in  which  a  decree  is  granted  to  compel  spe- 
dfle performance  of  a  contract  to  conv^ 
property,  which  can  be  carried  out  by  one 
decree,  and  requires  no  extended  sap^vfiBttm 
by  the  court;  and  no  compulsory  performance 
of  personal  services. 

Tested  by  these  rules,  the  remedy  by  spe- 
cific performance  could  not  be  granted  to  the 
plaintiff,  for  at  least  two  reasons:  (1)  Be- 
cause the  remedy  could  not  be  given  by  one 
decree,  but  would  require  supervision  over 
the  conduct  of  the  defendants  during  the 
whole  continuance  of  the  lease  or  grant, 
which  was  for  99  years.  The  provision  In 
the  contract  that  certain  parties  (including 
some  of  the  plaintiffs  and  certain  persons 
under  whom  other  plaintiffs  claimed)  should 
"have  and  be  accorded,  without  fee  or 
charge,  full  connection  with  the  Monticello 
exchange,  and  all  lines  of  the  county  of 
Jasper  now  owned  and  operated  by  the  said 
0.  H.  Ballard,  Jr.,  and  C.  H.  Pope,"  evident- 
ly does  not  mean  to  grant  a  mere  right  to 
physically  connect  wires  with  poles,  but  con- 
templates that  the  parties  granting  such 
privilege  will,  through  themselves  or  their 
employes,  and  by  means  of  appropriate  elec- 
trical appliances,  make  connections  when  re- 
quired for  the  use  of  the  telephones  of  the 
other  contracting  parties.  It  was  not  the 
grant  of  an  easement,  and  cases  in  which 
injunctions  have  been  issued  to  restrain  the 
destruction  of  an  easement,  or  of  a  right  In 
the  nature  of  an  easement,  have  no  applica- 
tion. The  contract  contemplated  the  rendi- 
tion of  services.  It  was  to  continue  for 
99  years.  To  hold  that  a  court  of  equity 
would  decree  st>eciflc  performance,  and  would 
continue  to  supervise  the  rendition  of  the 
services  for  the  remainder  of  the  term  men- 
tioned, and  from  time  to  time  determine 
whether  parties  complaining  were  the  parties 
entitled  to  the  services  under  the  contract 
whethor  BQdi  services  bad  been  accorded 
without  fee  or  diarg^  and  whether,  if  con- 
nection was  made.  It  was  "full  connection" 
with  the  exchange  and  upon  all  the  lines 
owned  by  the  parties  named,  would  Impose 
upon  a  court  undertaking  to  admlniata 
equitable  relief  an  Imposfdble  and  Intolerable 
burden. 

Hitherto  the  case  of  Jaradyce  v.  Jarndyee, 
as  reported  by  Dickens  In  Bleak  Bouse,  has 
been  considered  as  the  typical  illustration 
of  the  protracted  exerdse  of  Jurisdiction 
over  a  case  by  a  court  of  chancery.  But 
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It  the  superior  court,  In  the  exercise  of  Its 
eqaltable  power,  should  undertake  to  decree 
the  spedflc  performance,  for  nearly  a  cen- 
tury, of  the  contract  cnder  consideration, 
and  to  supervise  Its  proper  execution  during 
that  time,  the  celebrated  case  mentioned 
would  cease  to  occupy  its  bad'  pre-eminence. 

(2)  The  contract  providea  for  the  perform- 
ance of  certain  personal  services  which  are 
material,  and  mechanical,  and  not  peculiar 
or  Individual  In  character,  and  It  is  son^t 
to  compel  spedflo  performance  of  such  serv- 
ices. 

[I]  8.  This  was  not  the  sale  of  property 
with  an  easement  appurtenant  or  in  gross. 
The  agreement  on  the  part  of  Ballard  and 
Pope  was  that  the  other  parties  to  the  con- 
tract, their  heirs  and  assigns,  should  have 
and  be  accorded,  without  fee  or  charge,  full 
connection  with  the  exchange  mentioned  and 
with  other  telephone  lines  owned  and  qperat-. 
ed  by  them.  As  above  indicated,  this  did  not 
mean  a  mere  physical  connection,  but  con- 
templated the  renditidh  of  services  and  the 
use  of  electrical  appliances  customary  for 
making  what  la  known  as  a  telephone  con- 
nection. This  was  a  personal  covenant,  and 
not  a  covenant  running  with  the  physical 
property,  or  following  its  ownership  into  the 
hands  of  others,  even  thou^  the  purchasers 
may  have  taken  with  notice  of  the  contract 
The  Southern  Bell  Telephone  &  Telegraph 
Company  purchased  the  exchange  and  other 
property  from  the  Monticello  Telephone  Com- 
pany. It  does  not  appear  that  there  was  any 
merger  of  the  companies.  The  evidence  does 
not  show  that  the  purchasing  company  be- 
came obligated  to  the  plaintiffs  to  perform 
the  contract,  though  there  was  some  evidence 
to  the  effect  that  for  two  months  after  the 
sale  to  that  company  it  continued  to  do  so, 
and  that  it  had  notice  of  the  contract  when  it 
purchased.  Unless  the  Southern  Bell  Tele- 
phone &  Tel^raph  Company  assumed  to  car- 
ry out  the  contract,  or  became  legally  bound 
to  do  80,  it  would  not  be  liable^  The  mere 
agreement  of  Pope  and  Ballard  that  their 
personal  covenant  for  services  should  be 
binding  upon  their  heirs  and  assigns  would 
not  alone  bind  a  purchaser  from  them,  unless 
such  purchaser  bound  Itself.  The  Southern 
Bell  Telephone  &  Telegraph  Company  neither 
having  been  a  party  to  the  orl^nal  agreement 
nor  having  become  bound  thereby,  a  nonsuit 
was  properly  granted  as  to  It  Wallace  v. 
Ann  Arbor,  etc,  Ry.  Co.,  121  Mich.  688,  80 
N.  W.  572. 

[4]  4.  As  to  the  Montlcello  Telephone  Com- 
pany the  evidence  is  very  meager.  It  was  al- 
leged by  the  plaintiffs  that  after  Pope  and 
Ballard  had  made  the  contract  with  the 
plaintiffs,  or  those  under  whom  they  claimed, 
they  "Incorporated  their  telephone  Interests 
in  the  county  of  Jasper,  and,  after  incor- 
porating said  Interests  88  aforesaid,  accepted 
and  transacted  business  according  to  the 


stipulations  of  said  deed  chargeable  to  said 
O.  H.  Pope,  and  G.  H.  Ballard,  Jr.,  on  the  res- 
ervations In  said  deed  to  petitioners  or  their 
assigns."  This  allegation  la  admitted  In  the 
answer  of  the  defendants,  <diarter  of 

the  company  was  not  introduced  in  evidence, 
nor  was  the  contract  by  which  the  corpora- 
tion took  over  from  Pope  and  Ballard  "their 
telephone  interests"  shown.  There  was  evi- 
dence to  the  effect  that  this  company  con- 
tinued to  iMrfonn  the  stipulations  of  the 
original  contract  until  the  sale  to  the  South- 
ern Bell  TeleiAone  Sc  Telegraph  Company, 
about  September  2,  1909.  While  it  is  not 
very  clear  whether  Pope  and  Ballard  sold 
their  property  to  the  new  company,  or  what 
were  the  terms  of  the  contract  by  which  the 
latter  took  possession*  we  think  there  was 
enough  to  authorize  the  Jury  to  infer  that 
the  company  assumed  the  obligations  of  Pope 
and  Ballard  to  the  plaintiff,  and  there  is  no 
evidence  to  negative  this  possible  inference. 
Wallace  v.  Ann  Arbor,  etc.,  By.  Co.,  supra. 

[C]  6.  The  evidence  tended  to  show  that 
Pope  and  Ballard  had  agreed  that  the  parties 
with  whom  they  contracted,  and  their  heirs 
and  assigns,  should  have  and  be  accorded,  free 
of  charge,  full  connection  with  the  exchange 
and  certain  other  lines;  that  the  plaintiffs 
had  not  been  accorded  such  connection ;  and 
that  Pope  and  Ballard  and  the  company 
which  they  organized  had  put  it  beyond  their 
power  to  furnish  such  services  by  selling 
their  property  to  the  Southern  Bell  Tel^hone 
&  Telegraph  Company.  Damages  were  pray- 
ed in  case  for  any  reason  spedflc  perform- 
ance could  not  be  granted.  We  think  there 
was  enough  in  the  evidence  to  require  a 
submission  of  the  case  to  the  Jury  in  so  fax 
as  it  sought  to  recover  damages  against  Pope 
and  Ballard  and  the  Montlcello  Telephone 
Company.  Civil  Code  191<^  {  4630.  It  was 
contended  that  the  allegata  and  probata  did 
not  agree,  and  that  fbe  evidence  showed  a 
substantial  compliance  with  the  contract 
We  think  there  was  enough  for  the  jury  to 
pass  upon  as  to  whether  there  was  a  breach 
of  contract,  with  damages  arising  therefrom. 
It  does  not  follow,  in  this  equitable  proceed- 
ing, that  if  all  of  the  plaintiffs  may  not  show 
the  same  damage,  there  can  be  no  recovery,  if 
there  has  been  a  breach  of  the  contract  By 
reason  of  the  court's  announcement  that  it 
was  useless  to  go  further  in  the  Introduction 
of  evidence,  the  plaintiffs*  counsel  did  not  ful- 
ly develop  his  case  as  to  damages. 

In  accordance  with  what  Is  said  above,  the 
Judgment  granting  a  nonsuit  Is  affirmed  so 
far  as  the  Southern  Bell  Telephone  &  Tele- 
graph Company  is  concerned,  and  is  reversed 
as  to  Pope  and  Ballard  and  the  Montlcello 
Telephone  Company  in  so  far  as  It  la  aoi^t 
to  recover  damages  from  them  for  a  breaxA 
of  the  contract 

Judgment  affirmed  in  part  and  rerened  In 
part  AU  ilie  Jostlcea  ooncni; 
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NEAL  et  aL  T.  NBAL  et  aL 
(Supreme  Goort  of  Omnvia.  Oct  16, 1918.) 

(ByUahut  fry  <Aa  OovrtJ 
Paktition  (S  114*)— ATiOBNrT*8  Fibs— AL- 

1.0  WARCnt— "BZFEN6E8." 

Where  certain  tenants  in  common  file  a  pe- 
tition for  partition  againat  their  cotenanta.  who 
do  not  desire  partition,  bat  make  no  reaiatance, 
and  the  property,  being  incapable  of  division 
by  metes  and  bounds,  la  sold  under  order  of 
court  and  the  proceeds  are  brought  into  court 
for  distribution,  the  applicants  for  partition  are 
not  entitled,.  In  the  absence  of  a  statutory  pio- 
Tiaion  to  that  effect,  to  hare  feea  awarded  to 
their  attorney*  from  the  fund,  thus  requiring 
their  coteoanti  to  contribute  to  the  payment  of 
Buch  fees. 

(a)  Civil  Code  1910,  »  6365.  6368,  which  pro- 
vide ttiat,  if  land  is  incapable  of  diviaion  by 
metes  and  bounds,  it  shall  be  sold  by  commis- 
sioners, under  order  of  the  court,  and  the  pro- 
ceeds shall  be  divided^  "after  deducting  the  ex- 
penses of  the  proceeding"  do  not  authorize  the 
award  from  the  fund  of  fees  for  the  attorneys 
representing  the  applicants  for  partition. 

[EH  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  SS  44(M49 ;  Dec.  Dig.  8  lU.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  3,  pp.  2590-2S93 ;  voL  8,  p.  7657.] 

Error  from  StqDerlor  Court,  Sloyd  Coimtr ; 
Jobn  W.  Maddox,  Judge. 

Application  for  partltloB  by  John  U.  Neal 
and  otbers  against  Jamea  Neal  and  others. 
From  a  Judgment  denying  the  aivUcatton, 
plalntlfTH  bring  error.  Affirmed. 

Copeland,  Hamilton  &  Hutchens,  of  Borne, 
for  plaintiffs  in  error.  Denny  it  Wrl^t,  of 
Rome,  for  defendants  In  error. 

LU&IPKIN,  J.  Certain  tenants  In  common 
filed  a  petition  for  partition  against  their 
cbtenants.  The  latter  were  opposed  to  a  par- 
tition, and  employed  counsel  to  resist  It  if 
possible.  No  objections  were  filed,  because 
the  counsel  employed  concluded  that  there 
was  no  legal  ground  for  so  doing.  The  land 
was  sold,  and  the  proceeds  amounting  to 
$9,100  were  brought  Into  court  for  distribu- 
tion. The  applicants  for  partition  filed  a 
petition  to  have  fees  awarded  from  the  fund 
to  the  attorneys  who  represented  them,  alleg- 
ing that  such  attorneys  directed  the  proceed- 
ings, including  the  advertisement,  report  of 
the  commissioners,  and  other  work  neces- 
sary to  make  the  action  legaL  The  matter 
was  snbmltted  to  the  presiding  Judge  without 
a  Jury.  He  denied  the  application,  and  the 
applicants  excepted.  It  has  been  said:  "In 
the  United  States,  attorney's  fees  are  not  or- 
dinarily recoverable  as  costs.  Therefore  In 
suits  for  partition  they  cannot  be  recovered 
unless  their  recovery  Is  specially  and  clearly 
authorized.  Oeneral  expressions  in  statutes 
authorizing  the  allowance  of  costs,  or  of 
costs  and  expenses,  are  not  sufficient  to  sup- 
port an  allowance  to  any  of  the  parties  on 
account  of  necessary  disbursements  to  obtain 
the  services  of  attorneys."  30  Cya  298  (7); 
Jordan  v.  Farrow,  130  Ala.  428,  30  South. 


338 ;  HuttB  t.  Mjartln,  184  Ind.  687,  33  N.  B. 
676;  Coles  v.  Coles,  IS  N.  J.  Eq.  365;  Butier 
V.  BuUer,  73  S.  C.  402,  63  S.  K.  646;  Legg 
r.  Legg,  34  Wash.  132,  75  Pae.  130;  Lang  v. 
Constance,  46  S.  W.  693,  20  Ky.  Law  Bep. 
602.  There  are  authorities  to  the  contrary; 
but  we  think  these  contain  the  sounder  rul- 
ing. The  statute  of  this  state  makes  no  pro- 
vision in  terms  for  the  payment  of  fees  of 
counsel  In  such  cases.  It  declares  that.  If 
division  of  lands  by  metes  and  bounds  can- 
not be  made,  the  court  shall  order  a  sale 
by  three  commissioners.  After  the  sale  the 
commissioners  are  required  to  make  a  return, 
and  the  court  shall  order  the  proceeds  to  be 
divided,  "after  deducting  the  expenses  of  the 
proceedings."  In  several  of  the  cases  above 
cited,  there  were  statutes  providing  for  the 
payment  of  expenses ;  but  this  was  held  not 
to  Include  attorney's  fees.  That  the  words 
"costs  and  expemea"  do  not  necessarily  In- 
clude attorney's  fees  will  be  seen  from  the 
decision  in  Ball  v.  Vason,  66  Oa.  264,  where 
that  expression,  used  in  a  direction  ^ven  by 
this  court  to  a  trial  court  In  regard  to  dis- 
tributing a  fund,  was  held  not  to  do  so.  The 
anal<^  sought  to  be  drawn  between  this 
case  and  those  in  which  diligent  creditors, 
by  equitable  proceedings  against  a  d^tor 
bring  a  fund  Into  court,  in  which  others  seek 
to  share,  is  not  sound.  The  allowance  of 
fees  provided  by  the  statute  (avll  Code  1910, 
I  BStO&t  In  cases  where  a  fund  Is  raised  by 
process  of  garnishment  reats  on  the  same 
basis  of  reason  as  the  equitable  cases  last 
mentioned,  as  will  appear  from  the  language 
of  the  code  section  cited,  that  the  fund  shall 
be  paid  over  to  creditors  of  the  defendant  ac- 
cording to  priorities;  "the  expenses  of  the 
moving  creditor  being  first  paid  pro  rata  by 
the  Judgment  creditors  receiving  the  benefit 
of  his  diligence."  To  require  tenants  in  com- 
mon who  do  not  wish  a  partition  to  pay  a 
part  of  the  attorney's  fees  of  those  who  do 
so  desire  is  quite  another  proposition. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


BELL  V.  TBBDBL. 
(Supreme  Court  vt  Georgia.    Oct.  10,  1913.) 

(BifUabut  by  the  Oonrt.) 
1.  Pbocisb   ({  67*)— AcENOWUDoifxiTT  or 

SeEVICB— EfTKCT. 

On  September  26.  1884,  D.  B.  Vardel  filed 
suit  in  the  superior  court  on  a  promiBSory  note 
against  J.  B.  Bell,  returnable  to  the  March 
term,  1886.  No  service  of  the  petition  and  pro- 
cess was  made  on  the  defendant,  but  three  days 
after  the  adjournment  of  the  March  term  the  de- 
fendant signed  the  fbUowinc:  *'I>ue  and  legal 
service  of  the  within  writ  acknowledged.  Copy, 
copy  process,  and  all  other  further  notice  waiv- 
ed. At  the  next  September  term  (no  defense 
having  been  filed)  judgment  was  rendered  for 
plaintiff  by  default.  Execution  was  issued  on 
October  13,  1885,  and  thereafter  in  1890,  1896, 
and  1901,  the  sberifE  entered  returns  of  nulla 
bona  on  the  execution.   In  1911  the  edminiatra- 
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tor  of  Verdel,  wlQi  the  will  annexed,  filed  ndt 
in  the  superior  court  to  revise  the  judgment,  al- 
leged to  bare  bec(»ne  dormant.  The  defendant 
having  died,  his  administrator  Instituted  sepa- 
rate suit  to  enjoin  the  scire  facias  proceeding, 
on  the  gronnd  that  the  judnnent  was  void  ab 
Initic^  because  it  was  lendeied  at  the  appearance 
term  of  the  cour^  and  the  defendant  was  not 
afforded  his  day  in  court,  and,  if  revived,  the 
Jadgmeat  would  operate  as  a  cloud  on  title.  No 
demurrer  was  filed,  but  the  answer  set  up  that 
the  plaintiff  had  a  complete  remedy  at  law.  The 
hearing  was  had  on  the  petition  and  answer,  and 
certain  evidence,  whereby  the  case  was  present- 
ed as  stated  above.  The  Judge  dissolved  the  re- 
straining order  previoosly  granted,  and  refused 
an  ad  interim  injunction.  The  exception  is  to 
this  judgment  Held,  the  acknowledgment  of 
service  by  the  defendant  entered  after  the  ap- 
pearance term  Is  not  to  be  construed  as  an  ac- 
knowledgment that  the  petition  and  process  had 
been  l^ally  served  on  the  defendant  the  requisite 
time  before  the  appearance  term. 

[Ed.  Note. — For  other  cases,  see  Process, 
Cent.  Dig.  H  M,  161;  Dec.  Dig.  I  67*] 

2.  JUDQMKNT  (J  17*>— ReNDITIOIT— VALIDITT. 

The  judgment  rendered  at  the  next  enimmg 
term  after  the  acknowledgment  was  void.  Har> 
reU  V.  Davis  Wagon  Co,  140  Ga.  127,  78  S.  E. 

713. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  K  25-33,  157,  422;  Dec  Dig.  f  17.*] 

3.  JuDOMinT  (I  861*)— Revival. 

Being  void,  the  judgment  will  not  be  revive 
ed  under  Civil  Code  1910,  S  5973  et  seq. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  S  1593:   Dec  Dig.  |  861.*] 

4.  Injunction  (S  27*)— Rivivai^  of  Void 
Jttdoment— Defenses. 

Invalidity  of  the  judgment  could  be  set  up 
by  way  of  defense  in  the  scire  facias  jMO<»eding 
to  revive  the  judgment  (Thomas  v.  Towns,  66 
Ga.  78),  and  there  was  no  error  In  refusing  the 
injunction. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  §§  50,  51,  53;  Dec  Dig.  {  27.*] 

Error  from  Superior  Court,  Elbert  Coiiut7; 
D.  W.  Meadow,  Judge. 

AcOop  by  O.  F.  Bell,  administrator,  against 
T.  H.  Verdel,  administrator.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Geo.  C.  Orogan,  of  Elberton,  for  plaintiff 
In  error.  Worley  &  NaU,  of  Elberton,  for  de- 
foidant  In  emw. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


WILLIAMS  V.  SOUTHERN  RT.  CO. 
(Supreme  Court  of  Georgia.   Oct  16, 1913.) 

(SyUabug  hy  the  OowrU) 

1.  Nuisance  (6  3*)— Definition. 

A  nuisance  is  anything  which  worheth 
hurt,  inconvenience,  or  damage  to  another. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  U  4,  5,  9-26;  DecTDig.  {  3.* 

For  other  definitions,  see  Words  and  nirases, 
ToL  B,  pp.  4856-4864 ;  vol.  8,  p.  7784.] 

2.  Watebs  and  Wateb  Cottbbes  (I  126*)  — 
StJBFACB  Wateb— Obstbuctioh— Nuisance. 

petition  in  this  case,  properly  con- 
strued, is  an  action  for  the  recovery  of  dam- 


ages resulting  from  the  maintenance  of  a  con- 
tinuing nuisance. 
[Ed.  Note.— For  oUier  cases,  see  Waters  and 

Water  Courses,  Cent  Dig.  H  139,  141.  142; 
Dec.  Dig.  {  126.*] 

8.  Nuisance  (H  10,  IL  42,  64*)— Watees  and 
Wateb  Cdubses  (|  126*)— Action  fob  Dam- 

AQBS  — iNSTBUCnONS  — DAUAasS  REOOTES- 

able— NoncE  Pbeliuinabt  to  Suit — Pse- 

■CBIPTION. 

In  such  a  case  prescription  does  not  run 
in  favor  of  its  maintenance,  though  damages  for 
the  maintenance  cannot  be  recovered  farther 
back  than  four  years  from  the  bringing  of  the 
suit 

(a)  It  is  error  for  the  trial  judge  to  charge 
the  law  applicable  to  an  action  for  damages 
arising  from  the  creation  of  a  nnlsance,  where 
it  appears  that  the  action  brought  is  one  for 
the  recovery  of  damages  ariring  from  a  continu- 
ing nuisance,  alleged  to  be  maintained  by  the 
alienee  of  tlw  one  creating  the  nuisance. 

(b)  In  the  trUl  of  an  a^on  to  recover  dam- 
ages to  land  resulting  from  the  -maintenance  of 
a  continuing  nuisance  by  the  alienee  of  a  rail- 
road company,  it  was  error  for  the  court  to  in- 
struct the  Jnry  that  "if  there  has  been  any 
great  overflow  within  the  last  four  years  prior 
to  the  brintfing  this  salt,  and  the  idaintifl 
has  been  injured  and  damaged  in  consequence 
of  increased  overflow  or  diversion  of  the  water, 
and  this  was  done  by  any'  act  of  the  railroad 
company,  then  the  company  would  be  liable  for 
whatever  damages  he  has  tnstained  In  conse- 
quence thereof."  This  charge  restricted  the 
finding  of  damages  solely  to  those  elements  re- 
sulting from  an  increased  overflow  of  water 
within  a  period  of  four  years  prior  to  the  filing 
of  the  smt 

(c)  In  .such  a  case  the  jury  are  not  restricted 
to  nnding  damages  accruing  on  account  of  the 
"increased  overflow"  within  four  years  from  the 
bringing  of  the  suit,  bat  they  may,  if  the  evi- 
dence authorizes  it  And  whatever  damages  the 
plaintiff  has  sustained  from  the  maintenance  of 
the  nuisance  within  the  four-year  period,  wheth- 
er it  be  from  "increased  overflow"  or  'otherwise^ 

(d)  If  the  action  be  against  the  alienee  of 
the  person  creating  the  nuisance,  it  can  only  be 
maintained  against  such  person  after  giving 
notice  to  abate  the  nuisance,  and  ia  for  dam- 
ages resulting  from  its  maintenance,  and  not 
for  its  creation. 

[Ed.  Note. — For  other  cases,  see  Nnisance, 
Cent.  Dig.  §§  41,  42.  101-103,  130 ;  Dec  Dig. 
§S  10,  11,  42.  54  ;•  Waters  and  Water  Courses, 
Cent  Dig.  SS  139,  141,  142;  Dec  Dig.  |  ISCL^j 

Error  ftvm  Superior  Court,  WUtfleld 
Goonty;  A.  W.  Ftte,  Jodge. 

Action  by  W.  L.  WilUanu  against  the 
Southern  Bailway  Company.  Jadgmrat  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

W.  E.  Mann  and  W.  a  Martin,  both  of 
Dalton,  for  plaintiff  In  error.  Maddox,  Mc- 
Camy  &  Shumate,  of  Dalton,  f6r  <tefendant 
in  error. 

HILL,  J.  Williams  brought  salt  against 
the  Southern  Railway  Company,  to  recover 
damages  to  certain  described  farm  lands  be- 
longing to  the  plaintiff,  and  alleged  to  have 
been  caused  by  the  embankments  of  the  rail- 
way company  ponding  the  water  on  the  land 
and  causing  the  soil  and  sediment  to  accnmn- 
late  In  the  ponds,  and  the  resulting  expanse 
of  water  to  seep  into  the  adjf^nlng  land  of 
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the  plalntur,  so  as  to  damage  and  Tender 
It  unfit  for  cultlTatloQ.  The  evidence  tended 
to  show  that  the  embankment  and  cnlvert 
had  been  constmcted,  by  the  predecessor  In 
title  of  the  defendant,  about  26  years  preri- 
oag  to  the  filing  of  the  suit,  and  that  Oie 
defendant  had  maintained  the  embankment 
and  culvert  In  practically  the  same  condi- 
tion they  were  In  when  constructed.  The 
defendant  in  its  answer  averted,  among  oth- 
er things,  that  it  bad  the  right  by  prescrip- 
tion to  maintain  its  embankment  and  culvert 
as  it  now  exists,  with  the  consequent  pond- 
ing of  the  water  and  the  seepage  caused 
thereby.  The  plalntUTs  Insistence  was  that 
the  culvert  and  embankments  had  been  con- 
stmcted by  the  defendant's  predecessor  In 
title  in  such  a  way  as  not  to  drain,  bnt  to 
cause  the  water  to  pond  and  overflow  the 
plaintiff's  land,  that  the  gradual  filling  in 
of  the  ponds  by  the  soil  and  sediment  caused 
the  ponds  to  Increase  in  size,  and  to  damage 
a  larger  area  of  lands  from  year  to  year, 
and  that  the  nuisance  thus  created  by  the 
defendant's  predecessor  .in  title  was  main- 
tained by  the  defendant  after  it  had  become 
the  owner  of  the  railroad,  and  waa  In  pos- 
session of  it,  and  after  being  notified  by  the 
plalntur  to  abate  the  nuisance.  After  the 
evidence  was  submitted  to  the  Jury,  and  the 
court  bad  Instructed  them,  a  verdict  was 
rendered  for  the  defendant  A  motion  for 
a  new  trial  was  overruled,  and  the  plaintiff 
excepted.  In  addition  to  the  usual  grounds 
of  the  motion  for  a  new  trial,  the  only  as- 
signments of  error  are  as  to  the  charge  of 
the  court.  We  will  not  consider  each  as- 
signment separately,  as,  in  the  view  we  take 
of  this  case,  the  charge  was  not  applicable 
to  the  case  as  made  by  the  record.  Thi» 
suit  was  not  brou^t  to  recover  damages  as 
in  cases  where  a  railroad  company  is  liable 
on  account  of  some  affirmative  or  overt  act 
of  its  own,  but  for  maintaining  a  nuisance 
already  created  by  Its  predecessor  in  title, 
to  the  damage  and  injury  of  the  plaintiff. 
It  is  a  suit  for  maintaining'  a  nuisance  after 
notice  given  to  abate  it,  and  to  recover  dam- 
ages caused  by  reason  of  maintaining  it 

[1]  Our  Civil  Code,  |  4458,  declares  that: 
"The  alienee  of  a  person  owning  the  property 
injured  may  sue  for  a  continuance  of  the 
nuisance;  so  the  alienee  of  the  property 
causing  the  nuisance  Is  responsible  for  a 
continuance  of  the  same.  In  the  latter  case 
there  must  be  a  request  to  abate,  before 
action  brought"  A  nuisance  Is  anything  that 
worketh  hurt,  InconTenlence,  or  damage  to 
another.    Civil  Code,  {  4457. 

[3]  One  who  creates  a  nuisance  to  the  hurt, 
inconvenience,  or  damage  of  another  Is  liable 
in  damages  therefor,  or  his  alienee  on  notice 
to  abate  the  nuisance,  and,  upon  his  failure 
to  do  so,  is  liable  to  one  who  suffers  dam- 
ages caused  by  the  maintenance  of  the  nui- 
sance. The  building  of  a  railroad  embank- 
ment .which  haa  the  effect  of  causing  water 
to  p<md  on  one's  land  and  to  seep  into  bla 


adjoining  land,  so  ttiat  ttte  owner  cannot 
coltlTate  or  use  It,  la  a  nuisance,  and  tbn 
alienee  of  the  person  creating  it,  who  after 
notice  to  abate  fails  to  do  so.  Is  liable  In 
damages  to  the  person  Injured,  and  against 
the  maintenance  of  such  nuisance  the  statnte 
of  limitations  does  not  run  so  as  to  bar  a  salt 
for  Its  continuance  or  maintenance.  If  the 
suit  is  brought  within  four  yeara  The  court 
charged  the  jury  that:  "If  there  has  been 
any  greater  overflow  within  the  last  four 
years  prior  to  the  bringing  of  this  suit,  and 
the  plaintUE  lias  been  injured  and  damaged 
In  consequence  of  increased  overflow  or  di- 
version of  the  water,  and  tbls  was  done  by 
any  act  of  the  railroad  <x)mpany,  then  the 
company  would  be  liable  for  whatever  dam- 
ages he  has  sustained  in  consequence  ttaere- 
ol"  This  charge  restricted  the  Jury  to  the 
finding  of  damages,  if  any,  occurring  wltliln 
four  years  from  the  date  of  bringing  the  suit 
and  caused  only  from  "Increased  overflow" 
or  diversion  of  the  water.  The  evidence  for 
the  plaintiff  tended  to  show  that  the  building 
of  the  embankment  had  occurred  more  than 
20  years  prior  to  the  bringing  of  the  snlt  to 
recover  damages,  and  that  practically  no 
change  had  occurred  in  the-  condition  of  the 
embankment  culvert,  and  the  quantity  of 
water  in  the  ponds  within  the  four  years 
from  the  time  of  bringing  the  suit  Under 
the  charge  objected  to,  there  could  be  no 
recovery,  although  the  evidence  tended  to 
show  that  the  maintenance  of  the  nuisance 
caused  damage  other  than  by  "increased 
overflow"  of  water  within  the  four  years 
prior  to  the  bringing  of  the  action.  The 
charge  restricted  the  Jury  to  a  finding.  If  the 
evidence  authorized  it,  of  the  damages  accru- 
ing, if  any,  only  for  the  "Increased  overflow" 
within  the  four-year  period.  Any  damage 
caused  by  the  maintenance  of  the  nuisance 
within  the  four  years  waa  recoverable. 

£2]  We  think  that  the  petition  in  this  case, 
properly  construed,  was  an  action  for  dam- 
ages alleged  to  have  accrued  on  account  of 
the  maintenance  of  a  continuing  nuisance,  and 
not  an  action  for  damages  arising  from  the 
creatiou  of  a  nuisance.  If  the  nuisance  be 
continuing  In  character,  and  could  and 
should  be  abated,  a  suit  may  be  brought  to 
recover  damages  for  its  maintenance.  Bon- 
ner V.  Welbom,  7  Ga.  296;  Phlnizy  v,  Au- 
gusta, 47  6a.  266;  Gabbett  v.  Atlanta,  137 
Ga.  180,  73  S.  B,  372;  Nalley  v,  Carroll 
County,  135  Ga.  835,  70  S.  B.  788.  See  Ga. 
Ry.,  etc,  Co.  v.  Tompkins,  138  Ga.  596,  76 
S.  E.  664;  Central  Ry.  Co.  v.  English,  73  Ga. 
866  (2).  In  Joyce  on  the  Law  of  Nuisances, 
S  67,  p.  95,  It  Is  said:  "And  where,  In  the 
case  of  an  alleged  nuisance  by  a  railroad  by 
the  maintenance  of  a  culvert,  the  acts  com- 
plained of,  from  which  the  nuisance  resulted, 
were  not  a  complete  and  permanent  injury  at 
the  time  the  railway  and  culvert  were  erect- 
ed, but  became  so  by  reason  of  the  occur* 
rence  of  future  events,  it  was  decided  that, 
tiie  uulBanee  being  a  constantly  increaatng 
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one,  the  remedy  of  the  party  injared  was  not 
loflt  by  prescription."  A  person  never  can, 
by  pr^crlptlon  or  otherwlBe,  aojnlre  a  right 
to  maintain  a  nnlaance.  Bonner  t.  Weltwm, 
7  Oa.  296;  CAty  Gonnctl  of  Angnsta  T.  Lom- 
bard, 101  Oa.  728,  28  S.  B.  OM. 

Having  held  Oat  the  acOon-  In  thla  case 
is  one  to  recover  damages  for  maintaining  a 
oontlnnlng  nuisance,  and  not  one  Cor  cre- 
ating a  mdsanoe,  and  no  question  of  ease- 
ment b^g  InvolTOd,  the  idiarge  of  the  court 
was  Inapplicable  under  the  pleadings  and. 
evidence  and  It  was  enor  to  instmct  the 
Jory  as  set  out  in  the  forgoing  excerpt  from 
the  charge.  On  another  hearing  the  charge 
of  the  ooort  can  be  adapted  to  the  rulings 
here  made, 

Judgment  reversed.  AU  the  Justices  con- 
cur. 


HALL  T.  EDWARDS. 
(Supreme  Court  of  Georgia.  Oct.  16,  1013.) 

(BvOahut  h»  the  Court.) 

1.  CoMTBACTS  (S  10*)— MurnALnr— GonsiD- 

XRAIION. 

An  oral  agreement  between  A.  and  B.  to 
pnrchase  a  tract  of  laud,  whereby  A.  ia  to  pay 
for  the  land  from  the  proceedB  of  a  loan  to  be 
aecared  by  him  upon  the  joint  security  of  a 
tract  of  land  owned  by  him  asd  the  purchased 
tract,  and  take  title  to  the  parchased  tract  in 
his  own  name,  and  coovey  to  B.  a  half  inter- 
eat  when  he  ia  reimbursed  for  the  purchase 
money  from  the  rents,  innei,  and  profite  of  the 
parchased  trae^  is  deficient  In  mutuality  and 
a  nude  pact 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  IS  19-22 ;  Dec.  Dig.  |  10.*] 

2.  Spbcific  Pebfobhaiice  (I  44*)— OoiTTUOTa 
Enfobceablk— Realtt. 

If  mutaality  of  conteact  and  a  considera- 
tioQ  be  supplied  by  a  subsequent  partial  pay- 
ment by  B.  to  A.,  the  former,  never  having  been 
In  possession  of  the  land,  Is  not  entitled  to 
specific  performance. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig>  I  126;  Dee.  Dig.  I  44.*} 

8.  TsnSTS  a  77*)— BXSXTLTINQ  Tbust— Cbka- 
TXON. 

A  resulting  trust  which  arises  solely  from 
the  payment  of  the  purchase  price,  is  not  cre- 
ated, unless  the  parcbase  money  is  paid  either 
before  or  at  ths  time  of  the  purchase. 

[Ed.  Note.— For  other  cases,  see  Tmsta,  Cent 
Dig.  S  109 ;  Dee.  Dig.  |  77*] 

Error  from  Superior  Court,  Warren  Coun- 
ty; B.  F.  Walker,  Judge. 

Action  by  W.  W.  Edwards  against  S.  M. 
Hall.  Judgment  for  plalntlfl;  and  defendant 
brings  error.  Reversed. 

John  T.  West,  of  Thomson,  and  BL  P. 
Davis,  of  Warrenton,  for  plaintiff  In  error. 
Hawes  Cloud,  of  Crawfordvllle,  P.  B.  John- 
aosi,  of  ThcHUBon,  and  li:  U  Felts,  of  War- 
renton, for  defendant  In  error. 

EVANS,  P.  J.  Plaintiff  and  defendant 
orally  agreed  to  buy  a  tract  of  land.  Both 
bdng  without  funds  It  was  further  agreed 


that  the  defendant  was  to  take  title  to  the 
land  in  his  own  name,  and,  upon  the  secarl- 
ty  of  the  Umd  purchased  and  another  tract 
of  land,  which  belonged  Indlyidually  to  the 
defendant,  to  borrow  a  sufficient  sum  to  pay 
the  purchase  prices  The  plaintiff  was  to 
move  his  sawmill  on  the  land  and  maaiiCac> 
ture  lumber  from  the  timber  Uiereon  for 
an  agreed  compensation,  the  net  proceeds  of 
which  lumber  was  to  be  applied  on  the  pur- 
chase price  of  the  land ;  and  the  defendant 
was  to  look  after  the  farm  on  the  land,  and. 
after  deducting  the  expenses,  Uie  net  pro- 
ceeds of  the  farm  was  also  to  be  applied 
to  the  pnrdkaae  price.  -It  was  agreed  tbat. 
when  the  roite,  Issues,  and  profits  amoonted 
to  the  panAase  price,  the  land  was  to  tw 
divided  between  the  parties,  and  the  detoid- 
ant  was  to  make  to  the  plaintiff  a  deed  to 
a  half  biterest  In  pursuance  of  the  agree- 
ment the  defendant  took  the  title  to  the 
land  In  his  own  name,  and  paid  the  entire 
purchase  money  from  the  proceeds  of  a  loan 
procured  by  him  on  the  Joint  security  of  this 
tract  and  another  tract  owned  by  him.  After 
the  deed  was  made  to  the  defendant  the 
plaintiff  moved  his  sawmill  on  the  land  and 
sawed  167,000  feet  of  lumber,  which  was 
turned  over  to  the  defendant  to  be  used  In 
payment  of  the  sum  borrowed,  except  about 
one-fourth  of  the  same,  which  was  consumed 
in  the  expenses  of  operating  the  sawmill. 
The  plaintiff  also  did  certain  repairing  and 
building  at  a  total  cost  of  fTO.  and  paid  to 
the  defendant  the  sum  of  f21.89  In  cotton 
seed  and  $5  In  cash.  About  nine  years  after 
the  original  traneactlon  the  plaintiff  filed  a 
petition  against  the  defendant  alleginK  the 
foregoing  facts,  and  that  the  rukts,  Issues, 
and  profits  of  the  land  had  been  snfllcieat  to 
reimburse  the  defendant  for  the  purchase 
moiMy,  and  praying  an  accounting  from  the 
defendant  for  all  rents,  issues,  and  profits  of 
the  land  which  may  have  come  Into  his 
hands,  for  partition,  and  for  other  relief. 
The  court  overruled  a  demurrer  to  the  pe- 
tition, and  the  defendant  excepted. 

[1  ]  The  contract  between  the  plaintiff  and 
the  defendant  was  a  nudtmi  pactnpi.  It 
amounted  to  no  more  tbAn  that  the  defend- 
ant was  to  secure  the  money  from  the  hy- 
pothecation of  his  own  land,  together  with 
the  tract  to  be  purchased,  and,  after  the 
rents,  Issues,  and  profits  amounted  to  the 
purchase  money,  that  the  def^dant  was  to 
make  the  plaintiff  a  deed  to  a  half  Interest 
The  defendant  did  not  advance  any  part  of 
the  purchase  numey.  He  was  to  be  compen- 
sated Cor  manufacturing  the  timber  into 
lumbar,  the  proceeds  of  whldi  were  to  be  ap- 
plied to  the  purchase  price  of  the  land.  He 
furnished  absolutely  no  part  of  the  consid- 
eration. Such  a  contract  la  deficient  In  mu- 
tuality, and  Is  a  nude  pact  Beall  v.  Clark. 
71  Oa.  818.  The  plalntUTs  case  la  no  better 
than  If  he  had  alleged  that  Qie  defaidant 
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promised  to  convey  to  him  a  half  Interest  In 
a  certain  plantation  belonging  to  the  latter 
as  Boon  as  the  renta,  lasuee,  and  profits  there- 
of should  amount  to  a  smn  agreed  to  be  the 
Talne  of  the  plantation.  A  promlw  Uke 
this  Is  a  pnxe  gratoity. 

[2]  If  it  be  considered  that  mntoalUj  and 
a  consideration  wwe  supplied  by  thp  anbse- 
quent  payments,  Om  the  contract  will  not 
be  decreed  to  be  specifically  performed,  be- 
cause it  rests  In  paroL  The  statnte  dedaies 
that  specific  performance  of  a  parul  contract 
as  to  land  will  not  be  Screed  on  acconut  of 
partial  payments,  unless  such  partial  pay- 
ment is  accompanied  with  possession  of  flie 
land  by  the  party  makiitf  it,  or  there  be  poa- 
aession  of  the  land  with  valuable  Improre- 
menta  CivU  Code  1910^  f  4634.  The  i>lain- 
tlff  does  not  contend  that  he  is  In  possession 
of  the  land. 

[3]  It  is  contended,  however.  Inasmuch  as 
the  plaintiff  paid  to  the  defendant  certain 
snms  of  money  and  did  certain  work  upon 
the  land  after  the  title  became  vested  In 
the  defendant,  under  an  agreemuit  that  the 
balance  of  the  purchase  money  was  to  be  re- 
ceived from  the  rents,  issues,  and  profits,  that 
upon  an  accumulation  of  an  amount  sufficient 
to  r^mbnrse  the  defendant  a  resulting  trust 
arose.  We  do  not  think  ao.  The  Code  de- 
clares that  whenever  the  legal  tlOe  Is  in  one 
person,  but  the  benefldal  interest,  eitbur 
from  the  payment  of  the  purchase  money  or 
other  dicnmstances,  Is  either  wholly  or  part* 
ty  In  another,  a  trust  will  be  implied.  Civil 
Code  1910,  I  8789.  A  resulthig  trust  which 
arises  solely  from  the  payment  of  the  pur^ 
chase  price  la  not  created,  unless  the  var- 
chase  money  Is  paid  elQier  betore  or  at  tiie 
time  of  the  purchase.  Trusts  Implied  from 
the  payment  of  the  purchase  money  or  a  part 
thereof  must  result,  U  at  all,  at  ttie  time  of 
the  execution  of  the  conveyance.  Long  v. 
King,  117  Ala.  423,  23  South.  534;  Butter- 
ileld  V.  Bntterfleld,  79  A^  164,  95  8.  W.  146, 
9  Ann.  Gas.  248;  Keith  v.  Miller,  174  111.  64, 
51  N.  O.  161;  Harris  v.  Elliott,  45  W.  Ta. 
246,  32  8.  B.  176. 

The  invallAty  of  the  contract  and  the  In- 
sufficiency of  the  petition  were  set  up  by 
demurrer,  and  .the  court  erred  In  refusing  to 
dismiss  the  petition. 

Judgment  reversed.  AU  the  Justices  con- 
enr. 


OAIjDWXLL  v.  OALDWELLi 
(Snpreme  Court  of  Qcoigla.  Oct.  16,  1818.) 

(Byllalut  (y  the  Court.) 

Debds  (S  86*)— Essentials— Exfbkssed  In- 
tention—Peesent  Estate. 

To  coDfltitote  a  conveyaoce  of  land  there 

must  be  sufllcient  words  dbowliig  an  intention 

to  grant  a  pressnt  estate. 
[Ed.  Note.— For  other  cases,  see  Daedau  Cent 

DjV  H  tKI.  66;  Deo.  Dig.  {  30.*] 


Error  tiom  Superior  Oourl^  Tlo^  County ; 
Jno.  W.  SIadd<a,  Judga 

Action  by  M.  M.  Caldwell,  as  administrator, 
etc..  against  Mrs.  Nanny  Caldw^.  Judgment 
for  defendant  on  a  directed  verdict;  and 
plaintiff  brings  error.  Reversed. 

M.  B.  Enbanks,  of  Rome,  for  plaintiff  in 
error.  J.  M.  Hunt  and  Barry  Wright,  both 
of  Rome,  for  defendant  in  error. 

EVANS,  P.  J.  The  action  was  complaint 
for  land  by  N.  M.  Caldwell,  as  administrator 
of  J.  W.  Caldwell,  against  Mrs.  Nanny  Cald- 
well. It  appears  from  the  record  that  the 
locos  In  quo  belonged  to  John  W.  Caldwell, 
and  the  plaintiff,  as  his  administrator,  was 
entitled  to  recover  It,  unless  his  Intestate  had 
conveyed  It  to  the  defendant  The  paper  re- 
lied upon  as  a  conveyance  of  the  proi>erty  Is 
as  follows:  "State  of  Georgia,  Floyd  County. 
This  Indenture,  made  this  16th  day  of  August 
1904,  b»twe«i  J.  W.  CaldweU,  of  the  one 
part  and  Mrs.  Nannie  E  Caldwell,  his  wife, 
of  the  other  part,  for  the  consideration  of 
love  and  confection  [af]  does  will  all  the  tract 
or  parcel  of  land  aa  follows :  Twenty  acres 
of  land  in  the  southwest  comer  of  lot  No.  S2 
in  22d.and  third  district  of  Georgia.  I  will 
that  Mrs.  Nannie  E.  Caldwell  hold  the  pond 
and  ginnery  6n  said  lot  of  land.  Also  twenty 
acres  off  of  lot  21  In  the  southeast  comer 
of  said  lot  I  wlU  the  Hue  of  Mrs.  Nannie  E. 
Caldwell  go  to  the  railroad.  In  testimony 
whereof  the  said  party  of  the  first  part  has 
hereunto  set  his  hand  and  seal  the  day  and 
year  above  written,  [Signed]  John  W.  Cald- 
weU. Witnesses:  B.  C.  Bucl^s.  3.  O.  N. 
Gates,  J.  P."  The  court  was  of  the  opinion 
that  such  paper  was  an  effective  conveyance 
of  the  land  therein  described,  which  embrac- 
ed the  locos  in  quo,  and  directed  a  verdict 
for  the  defendant  icxceptlon  is  taken  by  the 
administrator,  on  the  ground  that  the  paper 
under  which  the  defendant  (daims  title  la 
not  a  deed,  and  is  ineffective  as  a  convey- 
ance of  title  to  the  premises  In  dispute. 

It  may  be  that  the  maker  intended  to  ex- 
ecute a  deed  of  the  land  to  his  wife,  but  he 
signally  failed  In  selecting  apt  words  of  con- 
veyance. The  office  of  a  deed  Is  to  convey 
title  in  prcesenti,  and  this  cannot  be  accom- 
plished without  the  use  of  language  Indicat- 
ing an  intention  to  transfer  title.  The  pro- 
vision of  Civil  Code,  S  4182,  that  no  prescrib- 
ed form  Is  essential  to  the  validity  of  a  deed, 
does  not  dispense  with  the  necessity  of  using 
language  Indicatiog  an  intention  of  the  mak- 
er to  convey  a  present  estate  in  specific  land 
to  a  named  grantee.  Borton  v.  Murdeo,  117 
Ga.  72,  43  S.  B.  786.  The  maker  of  this  pa- 
per did  not  use  any  word  indicating  an  In- 
tention to  convey  a  present  estate  to  his  wife. 
The  words  that  he  "does  will"  the  land  to 
bis  wife  mean  that  he  gives  it  to  her  at  his 
death ;  it  is  the  expression  of  a  testamentary 
act  There  is  nothing  In  this  paper  which 
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can  make  it  effectual  as  a  conveyance  of  prop- 
erty; and  aa  the  defendant's  title  was  de- 
pendent on  tilts  paper  as  a  deed  conveying 
title  from  ber  hosband  to  hwself»  it  fi>Uo~ws 
that  tbe  direction  ci  a  verdict  in  lier  favor 
waa  erroneous. 

Judgment  reversed.  All  tbe  Jnatloea  con- 
cur. 


GUFTILL  V.  MAOON  8T0NB  SUPPLY  CO. 
(Supreme  Court  of  Georgia.  Oct.  14. 191S.) 

(SvUdbut  by  the  Court.} 
ItANDI.OBD  AND  TENANT  ({f  112)  216*)— FoB- 

FiiTUHE  OF  Lease— Waives. 

A  lease  for  ten  years  of  a  stone  quarry 
contained  a  covenant  that  tbe  lenee  ahoold  pay 
a  stated  sum  for  each  car  of  stone  qoamed, 
and  that  monthly  settlements  should  be  had. 
The  landlord  sued  out  a  warrant  to  summarily 
dispoBsesB  the  tenant,  under  the  Civil  Code,  % 
5380,  on  the  ground  of  the  tenant's  failare  to 
pay  rent  The  tenant  filed  the  statntofy  coun- 
ter affidavit.  Thereafter  the  landlord  accented 
from  the  tenant  rent  that  accrued,  under  the 
lease,  subsequently  to  the  institution  of  the 
summary  process.  Such  acceptance  operated 
as  a  waiver  of  the  landlord's  right  to  claim  a 
forfeiture  of  the  lease  because  of  the  tenant's 
arrears  prior  to  the  issuance  of  the  summary 
process. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant  Gent.  Dig.  H  313-849.  861-806; 
Dec  Dig.  H  112.  216>] 

Error  from  Superior  Court,  Monroe  Coun- 
ty; R.  T.  Daniel,  Judge. 

Action  by  O.  F.  Guptlll  against  the  Ma- 
con Stone  Supply  Company.  Judgment  for 
defendant,  and  pUdnttfT  brings  emr.  Af- 
firmed. 

E.  L.  WUlIama,  Jr.,  of  Macon,  Elmer  Bum- 
bam,  of  Elttery,  Me.,  and  Charles  Cram,  of 
Boston,  Mass.,  for  plalntUC  In  error.  Per- 
sons &  Persons,  of  ForayOi,  and  Hall  A  Hall, 
of  Macon,  for  defendant  In  error. 

BYANS,  P.  J.  O,  F.  GnptUl  leased  a  stone 
qnarry  to  tbe  Macon  Stone  Supply  Company 
for  the  term  of  ten  years  from  August  19, 
1911;  the  Irasee  agre^g  to  pay  for  the  first 
2.000  cars  of  stone  shipped  from  tbe  quarry 
the  sum'  of  91*25  per  car,  and  for  tbe  stone 
thereafter  diU>ped  the  sum  of  fl  per  car. 
The  lease  contained  the  following  covenants: 
"Statements  of  the  cars  shipped  and  tbe 
amount  due  tbe  lessor  herein  to  be  rendered 
by  Uifl  lessee  to  Uie  lessor  on  the  first  day  of 
each  monUi  during  the  term  of  this  lease, 
and  monthly  settlements  to  be  made  by  tbe 
lessM  with  said  lessor  covering  sncb  amounts 
as  may  be  due  under  the  tenns  of  this  lea8&" 
"In  the  event  the  lessee  herdn  shall,  dur- 
ing thie  term  of  this  lease,  for  any  four  con- 
secutive months,  &11  to  operate  said  qnarry 
and  to  make  payments  specified  herein  with- 
in sixty  days  firom  the  time  same  becomes 
due,  then  this  lease,  at  the  option  of  fba  les- 
sor herein,  may  be  declared  null  and  void." 
On  February  20, 1912,  the  landlord  sned  out 


a  dispoBsessory  warrant  against  Us  toiant, 
on  tbe  ground  of  bis  failure  to  pay  the  rent 
on  tbe  premises  as  par  agreenmt  in  tbe 
lease  contract  The  tenant  made  a  oonnter 
affidavit,  denying  that  tbe  lease  bad  ex- 
pired, or  that  be  bad  fUled  to  pay  tbe  rents 
due  the  landlord  tinder  tbe  terms  of  the 
lease.  Tbe  proceedings  were  duly  returned 
to  the  superior  court  for  trial,  which  result- 
ed In  favor  of  the  defendant  Tb»  court 
overruled  the  landlord's  motion  for  new  trial, 
and  he*  excepts. 

We  do  not  find  it  necessary  to  discuss  the 
various  assignments  of  error  contained  In 
tbe  motion  for  new  trial,  for  the  reason  that 
the  verdict  was  demanded  by  the  evidence. 
The  only  material  difference  between  the 
testimony  of  the  contending  parties  related 
to  tbe  payment  of  four  cars  of  stone  quar- 
ried in  September  and  October,  1911,  amount- 
ing under  the  contract  to  f6;  tbe  landlord 
contending  that  the  tenant  bad  &lled  to 
pay  this  amount,  and  tbe  tenant  contending 
that  it  bad  paid  fw  all  the  stone  Quarried. 
The  landlord  testified  that  about  the  14th 
or  16th  of  February,  1912,  he  demanded 
possession  of  the  premises,  on  account  of 
the  failure  to  pay  the  $6  claimed  to  be  due 
for  tbe  preceding  months  of  September  and 
October;  that  on  February  I7tb,  and  three 
days  before  the  suing  out  of  the  warrant  to 
dispossess,  he  accepted  from  his  tenant 
amounts  doe  for  the  m(mUis  of  Novonber 
and  December,  1911;  that  after  tbe  suing 
out  of  tbe  dlspossessory  proceeding  he  bad 
received  all  royalties  on  stone  shipped  from 
the  quaxry,  due  at  the  time  of  the  trial, 
which  occurred  several  months  thereafter. 
The  defendant  Introduced  in  evidence  tbe 
letters  in  whidi  these  various  rendttances  by 
It  were  made  subsequently  to  the  suing  out 
of  the  dispoaseraory  warrant.  In  each  of 
which  the  remittances  were  stated  to  be  In 
IHiyment  of  royalties  due  on  stone  shipped 
during  the  various  months  for  which  the  re- 
mittance was  madfi^  according  to  tile  lease 
contract  altera  was  tberefdre  no  dispute 
that  the  landlord,  notwithstanding  his  claim 
of  a  forftfture  resulting  from  a  fidlure  to 
pay  a  portion  of  September  and  October 
rent,  bad  received,  since  the  institution  of 
the  summary  proceeding  to  evict  the  tenant 
rent  subsequently  accruing  under  the  lease 
contract  Under  such  circumstances  tbe 
landlord  will  be  held  to  have  waived  bis 
right  to  dalm  a  forfdtnre  of  the  lease  con- 
tract 

It  is  Immaterial  whether  the  bindlord  was 
undertafclDg  to  give  effect  to  a  contractual 
forfeiture,  or  wae  proceeding  solely  under 
tbe  Civil  Code,  I  6^  wbl<3i  authorizes,  at 
the  instance  of  the  landlord,  Oie  isanance  of 
a  warrant  to  dispossess  his  tenant  who  falls 
to  pay  rent  when  doe.  Under  this  Oodesee- 
Hon  tbe  landlord,  after  demand  for  tiie  pm- 
seealon  of  tbe  rented  premises,  may  proceed 
to  dispossess  bis  tenant  who  has  failed  to 
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pay  rent  wben  dna  In  either  Instance  after 
title  iDBtltntloii  of  tiie  Btatntory  Bommarr 
proceeding  tbe  attttnde  of  Oie  landlord  la 
that  the  tenant  Is  no  longn  entitled  to  the 
poeaeMlu  of  the  premisea  hj  vlrtne  of  ttie 
lease  contract  His  action  la  voluntary.  In- 
stead of  undertaking  to  collect  the  rent  by 
dlBtresB,  he  proposes  to  erlct  the  tenant  aa 
being  no  longer  tntlUed  to  poeseBSlon,  on 
aoconnt  of  hla  failure  to  pay  roit  when  due. 
Having  voluntarily  elected  to  treat  his  tea.- 
ant  as  no  longer  entitled  to  the  poasession, 
his  course  most  be  consistent  with  this  claim 
in  the  farther  progrees  of  the  proceeding 
whldi  he  has  Inatitntea.  If  he  receives  rent 
accmlng  sobseqaently  to  the  laanance  of  the 
dlapooscBSMfy  warrant;  and  acoqits  it  as  be- 
ing a  payment  nnder  the  tnit^nal  lease  ctm- 
tract,  he  affirms  Oiat  the  lease  contract  is 
«tlll  in  existence.  By  his  own  acta  he  ad- 
mits the  contlnnance  of  the  lease,  and 
walvea  any  prior  forfeiture.  A  landlivd 
who  recc^nlaes  a  lease  as  a  anbalstlng.  op- 
erative contract  should  not,  in  equity  or  in 
good  morals,  be  permitted  to  Insist  upon  a 
past  forfeiture,  if  there  has  been  one.  And 
tt  has  been  held,  both  In  England  and  in  thla 
country,  that  a  landlord  by  aec^itance  from 
his  toiant  of  rmt  accruing  after  a  breach 
of  the  condition  in  tbe  lease,  with  knowl- 
edge that  the  breach  had  been  committed, 
waives  the  rig^t  to  declare  the  lease  for- 
feited on  account  of  the  breach.  Dendy  t. 
Nicholl,  27  L.  J.  a  P.  220^  U  Eng.  RuL  Can. 
783;  Kenny  ▼.  Ben  Si  Lun,  101  Minn.  26S, 
112  N.  W.  220,  U  L.  B.  A.  (N.  S.)  831,  U 
Ann.  Gas.  60,  and  cases  dted  in  notes. 

There  is  another  substantial  reason  why 
the  landlord  should  be  deemed  to  have  waiv- 
ed any  forfeiture  resulting  from  the  tenant's 
failure  to  pay  rent  by  accepting  rents  subae- 
quently  to  his  Institution  of  his  dlsposses- 
Bory  process..  By  Oie  Civil  Code,  I  6389,  It 
la  provided  that.  If  tbe  Judgment  goes  agaUiat 
tike  tenant;  It  fljhall  be  fbr  double  flie  rent 
reserved  or  stipulated  to  be  paid.  It  has 
been  held  that  under  this  Code  section  tbe 
landlord,  if  entitled  to  recover  possession  of 
the  premises.  Is  also  entitled  to  recover  dou- 
ble the  rent  contracted  to  be  paid  accruing 
since  the  demand.  I^  after  the  institntlOD 
of  his  proceeding,  the  landlord  accepts  snb- 
sequently  accrued  rent,  if  he  be  entitled  to 
tbe  premlsei^  he  would  also  be  entitled  to 
double  tbe  r^t  accmlng  since  bis  demand, 
notwithstanding  he  may  have  received  a 
part  of  the  same  from  the  tenant  on  the 
rent  contract  Hie  statute  for  the  summary 
removal  of  tenants  who  tail  to  pay  rent  Is 
for  the  benefit  of  landlorda,  and  In  deroga- 
tion of  common  law,  but  should  never  be  per- 
mitted as  an  agency  to  collect  double  leat 
against  tbe  tenant  aa  a  wrongdoer,  after  the 
landlord  has  received  subsequently  accruing 
rent  under  tSie  contract 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


WEST  ▼.  LOCKLBAB. 
(Snprams  Court  of  Georgia.    Oct  14,  1913.) 

(Bvnabvt  Iv  the  Court.) 

1.  OvBRBuuno  or  DaucrsRn. 

The  demurrer  was  without  merit,  and  was 

properly  overruled. 

2.  Instbuctionb  —  Patiort  to  Husbahd's 
Cbbditob. 

The  controlling  qaeidon  in  this  case  was 
whether  a  wife  bad  paid  money  to  the  creditor 
of  her  has  band  with  knowledge  on  the  part  of 
the  creditor  that  it  was  her  money.  The 
charges  on  this  sabject,  of  which  complaints 
were  made,  were  not  subject  to  the  criticisms 
presented,  nor  do  they  flunish  ground  for  re- 
versaL 

8.  Tbial  (J  256*)— iNaTBTjonoNB— Duty  to 
Rbqubst. 

If  fuller  instmctions  had  been  dedred, 
they  should  have  been  requested  Under  the 
pleadings  and  evidence,  the  contention  that  the 
court  failed  or  omitted  to  give  certain  charges 
does  not  require  a  new  triaL 

[Ed.  Note.— For  other  caaea,  sea  TriaL  Cent 
Dig.  H  e28-641[  Dec.  EH£T  25e.»] 

Error  f  run  Siu>erior  Court  Floyd  County ; 
J.  W.  Maddoz,  Judge. 

Actlcm  between  A.  S.  West  and  Dora  Lock- 
lear.  From  tbe  Judgmoit  West  brings  er- 
ror. Affirmed. 

Maddox  &  Doyal,  of  Rome,  for  plaintiff 
In  error.  Denny  St  Wright,  ct  Bome^  for  de- 
fendant in  error. 


LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


DAVISON  V.  SIBLEY  et  at 
8IBLEZ  et  aL  v.  DAVISON. 
(Supreme  Court  of  Georgia.    Oct  14,  1918.) 

(SvllabuM      the  Oourt.) 

1.  EZECUTOBS  ASD  ADMimSTBATOBS  ({  111*)— 

Pbobatk  or  Will—Allowance  fob  Coun- 
sel Fees. 

An  executor  under  a  will  probated  in  com- 
mon form,  who  is  called  upon  by  heirs  at  law 
to  probate  it  in  Bolemn  form,  is  entitled  to  an 
allowance  (d  reasonable  counsel  fees  oat  of  the 
estate  for  snch  service,  notwithstanding  the 
win  may  be  refnsed  probate. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  SB  448-^2; 
Dec  Dig.  S  11L»] 

2.  EXECUTOBS  AND  ADUNISTBATOBS  (|  111*)— 

Pbobatb  or  Will  —  Aixowancb  fob  Ex- 

nNSES. 

But  if  the  executor  In  bad  faith  and  in 
fraud  of  the  rights  of  heirs  attempts  to  pro- 
bate a  pretended  will,  he  Is  not  entitled  to  re- 
imbursement from  the  estote  for  expenses  in- 
curred iu  his  effort  to  defraud  the  heirs. 

[Ed.  Note.— For  other  cases,  see  Ezecntors 
and  Administrators,  Cent  Dig.  H  448-162: 
Dec  Dig.  S,  111.*] 

3.  EXECCTOBS  AND  ADMINIBTBATOBS  ({  111*)— 

Pbobate  of  Will  —  Allowance  fob  Ez- 
fenses. 

The  good  faith  of  the  counsel  of  the  exec- 
utor is  immaterial,  as  his  right  to  compensa- 
tion out  of  the  estate  is  dependent  upon  the 
right  of  Ae  executor  to  have  an  allowance 
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from  the  wtato  for  reuonable  and  necessai; 
ezpenges,  incurred  npoD  compliance  with  the 
demand  of  the  heira  to  probate  the  will  in  sol- 
emn form. 

[Ed.  Note.— For  other  cases,  see  Exeeotors 
and  Administrators,  Gent  Du.  ||  448-162; 
Dec.  Dig.  I  lU.*] 

Error  from  Superior  Court,  Qreene  Connty; 
B.  F.  Wallcer,  Judge. 

Bill  by  James  DaTlson,  administrator,  pray- 
ing for  instructions.  From  the  decree,  tbe 
administrator  brings  error,  and  S.  H.  Sibl^ 
and  others  file  a^crosa-UlL  Berersed  on  both 
blllB  of  exception. 

Geo.  A.  Merrltt  and  James  DaTlson,  both 
of  Greensboro,  for  plaintiff  In  error.  Noel  P. 
Park,  of  Greensboro,  and  SamL  H.  81bl^,  of 
Union  Potat,  for  defendant!  in  error. 

BVANS,  P.  J.  A  paper  pniportlng  to  be 
tbe  last  wlU  and  testament  of  Beaben  A. 
OrediUe  was  admitted  to  record  as  taa-rlng 
been  proved  In  common  form,  and  letters 
testamentary  issued  to  Horence  CredUle,  tlie 
person  nominated  therein  as  executor.  C3er- 
taln  clilldren  of  Reuben  A.  GredlUe  filed  a 
proceeding  requiring  probate  of  th»  will  in 
solemn  form,  and  entoed  their  caTeat  there- 
to. The  executor  employed  oonnsel  to  pro- 
bate tbe  will  per  testes,  and  a  long  litigation 
ensued.  lAe  result  of  tbe  first  trial  was  In 
£KTor  of  the  caveators,  and  the  verdict  was 
set  aside  by  tbe  Sniweme  Oourt  12S  Oa.  67S. 
01  S.  B.  62&  A  second  trial  was  had,  which 
again  resulted  In  a  verdict  for  the  caveators; 
and  this  ver^ct  was  upheld.  ISl  6a.  40,  61 
S.  E.  1042;  Administration  was  then  bad 
upon  the  estate  of  Reuben  A.  Ctedine^  and 
the  administrator  brought  a  blU  fbr  direction, 
praying  instructions,  among  other  tlUng^ 
whether  he  should  pay  fkum  the  assets  of  the 
estate  the  fee  of  certain  attorneys  for  servic- 
es rendered  to  the  executor  in  the  litigation 
over  the  probate  of  the  will  in  solemn  form. 
TbB  case  was  referred  to  an  auditor,  who 
reported,  on  this  issue,  that  the  services 
rendered  by  tbe  attorn^  wwe  reasonably 
worth  the  sum  donanded,  and  that  the  em- 
ploymmt  was  in  behalf  of  the  estate,  and 
not  by  tbe  executor  as  an  Individual,  though 
be  was  personally  intHrested  In  tbe  probate 
of  the  wlU.  The  auditor  further  reported 
that  tbe  executor  bad  not  acted  in  good  faith 
in  pressing  the  will  for  probate,  and  on  this 
account  be  adjudged  that  the  attom^s  could 
not  recover  their  fees  from  the  estata  Ex- 
ceptions of  law  and  fact  were  filed  to  the 
auditor'^  report;  and  the  court  sustained  the 
exceptions  of  law,  disregarding  as  Immaterlnl 
the  ezceptlons  of  fact  to  tbe  auditor's  finding 
that  the  attomeiw  acted  in  good  &lth  In 
r^iesenting  the  executor,  but  that  the  exec- 
utor acted  in  bad  faith  in  attempting  to 
probate  the  will  of  Beuben  A.  Oredllle.  The 
ruling  of  tbe  court  was  that,  independently 
of  the  good  faith  of  ttie  attorneys  in  repre- 
senting the  executor  and  of  tbe  bad  faith  of 


the  ezecQtor  In  attwrnptlng  ts  probate  tbe 
will,  the  attorneys  were  entitled  to  reuon- 
able compensatttm  tta  their  services  in  the 
attend  to  probate  tbe  wlU  in  scOemn  fiorm, 
payable  from  the  assets  of  the  estate  <tf 
Beaben  A.  CrediUe.  A  decree  was  taken  in 
accordance  with  this  ruling.  The  adminle- 
trator  excepts  to  so  much  of  the  judgment 
as  suatalns  tbe  exoQptkms  of  law,  and  the 
attom^rs  by  eross-UJl  except  to  the  in««to— i 
of  their  exertions  of  fact  as  ImmaterlaL 

[1]  1.  We  think  that  tbe  executor's  risht 
to  be  compensated  out  of  the  estate  for  neces- 
sary expenses,  incurred  in  an  unsuooeesfol  at- 
tempt to  probate  a  win  in  solemn  Conn,  at 
the  instance  of  an  heir  at  law,  after  the  will 
has  been  probated  in  common  form,  dqKwids 
upon  the  duty  (tf  the  executor  in  tUs  respect 
towards  the  estate  he  represents.  According 
to  the  Ekigllsh  ecclealasttcal  law  a  will  was 
proved  in  common  form  on  the  oath  of  ttie 
executor  and  without  notice,  but  after  it  had 
been  proved  In  common  form  the  executor 
could  be  compiled  to  prove  it  In  solemn  form. 
This  is  spoken  of  as  calling  in  tiie  probata 
This  could  be  dcme  at  any  time,  unless  there 
was  unreuonable  delay  in  making  the  appli- 
cation. Oar  statute,  however,  limltv  the  time 
to  seven  years,  and  with  this  modification  our 
statutes  concerning  the  probate  of  wills  in 
common  and  solemn  form  do  not  sobstantlal- 
ly  dlitw  from  the  old  EngUsh  ecdedastlcal 
law.  Vance  v.  Grawford,  4  Oa.  445;  Brown 
V.  Anderson,  13  Oa.  171;  Hoyia  T.  Hasted 
ft  Pearson,  6  Bug.  Bcc.  B^  SIS. 

Where  an  executor  proves  a  wHl  In  com- 
mon form  on  the  oath  of  one  of  tbe  vrit- 
nesses,  and  belrs  at  law  call  upon  him  by 
an  application  in  writing,  duly  served,  to  ap- 
pear before  the  ordinary  and  show  cause  why 
the  probate  should  not  be  set  aside  on  the 
ground  that  the  testator  at  tbe  time  of  mak- 
ing the  pretended  will  was  not  of  sound  mind 
or  was  under  undue  influence^  etc,  it  is  the 
du^  of  the  encutor  to  see  that  all  persons 
interested  are  notified.  Bvans  v.  Arnold,  02 
Oa.  169,  178.  If  t3ie  execator  appears  In 
obedience  to  tbe  notice  to  prove  the  wiU 
In  solemn  form,  the  harden  is  upon  him  to 
make  a  prima  fade  case.  Peale  v.  Ware^  1X1 
Ga.  828,  es  6.  B.  SSL  The  practice  in  this 
regard  Is  mentioned  for  ttie  purpose  at  show- 
ing that  the  relation  of  the  execator  to  the 
estate  In  the  matter  of  the  probate  of  a  will 
in  solemn  form  is  different  where  the  will 
has  never  been  probated,  and  where  it  has 
been  previously  proved  In  oommoo.  In  the 
former  case  he  may  be  required  to  file  the 
will,  if  in  his  possession,  with  the  ordinary 
(avU  Code  of  1810^  |  S882),  but  he  is  not 
compelled  to  offer  It  tat  probate;  while. 
In  the  latter  case,  having  elected  to  probate 
It,  and  having  qualified  as  execator,  he  is 
under  a  duty  to  prove  it  in  solemn  form 
when  required  by  an  heir  within  the  statu- 
toiy  period.  A  probate  In  CDnumm  form 
means  something.    An  executor  qualifying 
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under  such  probate  is  anpowered  to  collect 
tlie  assets  and  pay  tbe  d^ts  of  tiie  testator. 
Parcbasers  under  sales  from  him  legally 
made  will  be  protected.  If  bona  flde  and  with- 
out notlc&  Snob  probate  Is  condnslTe  npon 
all  persona,  not  under  disabllitar,  after  tbe 
expiration  of  seren  years.  GItU  Code  (1910) 
li  385B,  S8&7.  It  would  therefore  seem  to  be 
the  executor's  duty  to  offer  tbe  wUl  for 
probate  in  solemn  form  when  called  iqwn  to 
do  80  by  heirs,  and  to  press  the  probate  in 
good  ftiith,  and  to  make  tlie  necessary  prepa- 
ration for  trial.  The  employment  of  counsel 
la  a  neces^iaiT  Incident  to  the  du^  Imposed 
on  the  executor  to  probate  Hie  will  in  solemn 
form  upon  the  demand  of  an  heir ;  and  it 
would  be  inconsistent  with  every  principle  of 
reason,  law,  and  justice  not  to  allow  to  the 
executor,  out  of  the  estate  of  the  deceased, 
tbe  eqienses  necessarily  incurred  by  him  In 
the  faithful  discharge  of  his  duty.  Compton 
V.  Barnes,  4  Gill  (Md^  SEE,  45  Am.  Dec  110; 
Phillips  V.  PhiUlpa,  81  Ky.  828.  And  see 
Tarner  t.  Qoldsby,  22  Ga.  302  and  Franda  t. 
Holbrool^  68  Ga.  82a  If  the  will  previously 
had  not  been  admitted  to  probate  in  common 
form,  and  letters  testamoitary  bad  not  been 
granted  thereon,  a  strong  argnmoit  might 
be  made  against  an  allowance  of  counsel  fees 
to  the  executor  tor  an  uiitjucceasfal  attempt 
to  probate.  See  Dodd  t.  Anderaon,  ifft  N.  T. 
466,  90  N.  B.  1187,  27  U  B.  A.  (N.  S.)  336, 
18  Ann.  Gas.  7S8. 

[t]  2.  Howevw,  If  tbe  executor  in  bad 
faith  undertakes  to  probate  a  paper  which, 
because  It  ia  a  forgery  or  was  fraudulently 
procured,  or  tbe  like,  Is  not  the  last  will 
of  the  deceased,  he  will  not  be  allowed  to 
charge  the  eatete  with  the  eiqwnse  of  counsel 
in  his  unsuccessful  effort  to  set  tut  a  pretaid- 
ed  will,  notwithstending  it  may  have  been 
prerloosly  probated  In  common  fbrm.  Tliat 
la  to  say.  If  the  uecutor  f  randulently  nnder- 
takes  to  probate  a  pretended  will,  the  ex- 
penses Incident  to  his  effort  to  defraud  the 
heirs  will  not  be  <^rged  against  those  wh<Hn 
he  is  endeavoring  to  d^raud. 

[I]  8.  The  good  faith  of  the  coimsd  em- 
lAoyed.  or  their  IgnonuMe  of  the  execntor'a 
firauduloit  intent  or  purpose,  is  ImmaterlaL 
Their  right  to  be  paid  from  fnnds  of  the  es- 
tate of  the  deceased  Is  not  primary,  but 
secondary.  It  is  only  whw  Uie  executor  may 
create  a  lawful  charge  against  tb»  estate 
that  counsel  may  be  compensated  out  of  the 
asseto  of  the  estete. 

Judgment  reversed  on  both  tdBs  ct  ezc«p> 
tions.  All  Uie  Justices  concur. 


BI06S  T.  SILYEIT  st  at 
(Supreme  Court  ot  Georgia.    Oct  IS.  191S.) 

(SvUahiu  hy  th0  Ootirt.) 
Canceixation  of  iHsmnazTTs  (|  8B*)— Fab-. 

TIES. 

A  fanabond  made  a  voluntanr  deed  to  his 
wife.  Subsequently  the  wife  and  husband  joint- 


ly conveyed  by  deed  the  same  land  to  certain 
persoDS,  who  were  children  and  descendanta  of 
childreo  of  the  husband  by  a  former  marriage, 
reserrins  a  life  estate  to  the  grantors.  Thia 
deed  redted  a  TOlnable  cooaideratioa  and  con- 
tained a  covenant  of  warranty  of  title.  Tbe 
huBband  died,  and  the  wife  brought  an  action 
against  tbe  grantees  to  cancel  the  deed  as  be- 
ing obtained  by  the  fraud  and  coercion  of  her 
hoaband.  She  alleged  that  her  husband's  es- 
tate was  without  representation.  Pending  the 
suit  and  before  the  appearance  term,  an  admin- 
istrator was  appointed  on  the  estate  of  her 
husband,  and  the  defendants  pleaded  his  non- 
joinder  in  abatement  of  the  suit.  Held,  that 
the  representative  of  ^e  deceased  husband 
was  a  necessary  party,  and,  upon  refusal  of 
the  ididntUE  to  make  mn  a  party,  the  suit  will 
be  abated. 

[Ed.  Note.— For  other  cases,  see  Gancellatlon 
of  Instruments,  Gent  Dig.  U  0&^;  Dee.  Dig. 

Brror  from  Superior  Court,  ^nikes  Coun- 
ty; B.  IF.  Walker,  Judge.  ■ 

Action  by  8.  A.  Blgga  against  H.  W.  Sllvey 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.  Affirmed. 

Sam  Ia  OUve,  of  Augusta,  and  W.  D.  Tntt, 
of  Elberton,  for  plalntlfl  In  error.  SamL.  H. 
Sibley,  of  Union  Poln^  for  detendante  in 
error. 

ByANS,P.J.  The  plaintiff  in  her  peUtion 
alleged  that  she  Intermarried  with  Terry  P. 
Sberrer  on  March  11,  1877;  that  on  June 
15^  188!^  her  husband  conveyed  to  her  a  cer- 
tain tract  of  land  conteining  172  acres ;  that 
thereafter  her  husband  became  dissatisfied 
with  the  making  of  the  deed  and  on  the  14th 
ot  March,  li>08,  influenced  and  persuaded 
her  to  execute  a  deed  to  W.  H.  Sllvey,  Sarah 
K.  Sllvey,  John  W.  Sherrer,  William  Francis 
Sherrer,  James  W.  Sherrer,  Mary  Susan 
Sherrer,  and  Rebecca  Jane  Echols,  children 
and  descendanta  of  her  husband  by  a  former 
marriage,  upon  an  alleged  consideration  of 
love  and  affection  to  her  husband  and  to  the 
grantees  as  relatives  by  blood  of  her  husband 
and  affinity  to  her,  and  also  In  conslderallon 
that  one  of  the  grai^eea  had  been  most  at* 
tentive  in  servliu^  and  vraitlng  upon  her  hus- 
band and  herself  for  a  number  of  years,  and 
In  further  consideration  of  910  conveying  00 
acres  of  the  land,  described  by  metes  and 
bounds,  to  W.  H.  Sllvey,  and  the  ronalnder 
to  the  other  named  grantees,  reserving  a  life 
estete  to  petitioner  as  long  as  she  lives  up- 
on the  property.  Her  husband  jc^ed  with 
her  In  warranty  of  the  title,  and  the  deed 
was  signed  by  both.  Bubseiiuaitly,  on  June 
8, 1W)8,  petitioner  was  further  infiuaced  and 
persuaded  and  coerced  by  her  husband  to 
sign  a  deed  to  W.  H.  Sllvey  to  fiO  acres 
land  conveyed  to  her  by  her  husband.  This 
deed  recited  that  it  was  made  by  the  bus- 
band  and  tbe  petitioner  of  the  first  part  and 
Hillary  W.  Sllvey  of  the  aecond  port,  and 
that  for  and  in  consideration  of  the  sum  of 
910  tlie  party  of  the  first  part  omveyed  60 
acres  of  described  land  to  the  grantee  In  fee 
simple,  vrith  a  reservation  that  "both  the  par- 
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ties  of  the  first  part  bold  tbe  vlthln  00  acres 
untU  after  their  death;  then  It  goes  to  UU- 
lar7  W.  Silver  and  Us  heirs."  This  deed 
contained  a  mrranty  of  title  and  was  signed 
hj  petitioner  and  her  hnaband.  Petitioner 
and  her  husband  continued  to  lire  upon  the 
land  nntU  bU  death  in  May,  1908.  After  the 
death  of  her  husband,  Terry  P.  Sberrer,  she 
married  again  and  has  continued  to  live  up- 
on the  land.  She  alleged  that  there  was  no 
administration  upon  ber  first  husband's  es- 
tate, and  the  grantees  in  the  deeds  from  her* 
self  and  husband  were  made  parties  defend- 
ant She  prayed  for  the  cancellation  of  her 
deeds  to  tbe  defendants.  The  defendants 
filed  a  plea  in  abatement  on  the  ground  /that 
W.  F.  Sberrer,  the  duly  constituted  admin- 
istrator of  the  estate  of  Terry  P.  Sberrer, 
was  a  necessary  party  defendant,  praying 
that  the  suit  abate  because  of  bis  nonjoinder. 
The  Issue  made  by  the  plea  was  submitted 
to  tbe  court,  without  tbe  intervention  of  a 
Jnry ;  and  upon  the  hearing  it  appeared  Hiat 
letters  of  administration  had  been  granted 
on  tbe  estate  of  leny  P.  Sberrer  to  W.  r. 
Sberrer,  pending  the  snlt,  but  prior  to  tbe 
appearance  term.  The  court  entered  Judg- 
ment sustaining  tike  plea  In  abatwent  and 
dlwml  using  the  petition,  'provided  tbat,  if 
tbe  plaintiff  shall  within  ten  days  file  an 
amendment  praying  that"  the  representative 
of  Terry  P.  Sherry  "be  made  a  party  defttid- 
ant  In  said  case,  the  plea  shall  stand  over- 
ruled." ExcepUcm  is  talmn  to  this  Ju^sment 

The  staigle  question  presented  by  this  rec- 
ord Is  whether  the  personal  representative 
of  Terry  P.  Sherrer  is  a  necessary  and  Indis- 
pensable party  to  tbe  cancellation  of  the 
deeds  Jointly  executed  by  petitioner  and  ber 
husband.  Terry  P.  Sberrer,  to  the  defendant 
Tbe  general  mle  Is  tbat  a  grantor  Is  a  neces- 
sary party  to  a  proceeding  to  cancel  bis  deed. 
Kehoe  V.  Rourke,.  131  Oa.  269,  62  8.  B.  186. 
It  rests  upon  the  fundamental  doctrine  that 
tbe  law  beam  before  it  decides*  and  that 
before  ttie  rli^ts  of  a  party  can  be  passed 
upon  he  must  have  his  day  in  court  The 
plaintiff  seeks  to  cancel  tbe  Joint  deed  of 
berself  and  a  deceased  husband,  and  tbe  lat- 
ter'B  r^resentative  must  be  made  a  party, 
unless  the  special  facts  of  the  case  prove  an 
exception  to  tbe  general  rule.  As  reason  tor 
such  an  exception  It  is  touted  that  Terry  P. 
Sherrer  was  not  Interested  in  tHe  title,  and 
that  his  Joinder  in  .the  deed  was  a  purely 
superfluous  act  We  do  not  think  so.  So 
far  as  the  deed  Is  concerned,  it  purports  tD 
be  the  Joint  act  ct  herself  and  husband,  and 
she  will  not  be  beard  to  deny  that  it  la  their 
Joint  act  unless  her  comaker  or  his  repre- 
sentative is  given  an  opportunity  to  contest 
this  issue.  Besides,  ber  husband  warranted 
the  tltlev  and  each  of  the  deeds  recites  a 
valuable  consideration,  and  his  estate  Is  di- 
rectly interested  In  upholding  them. 

Much  reliance  Is  placed  by  the  plaintiff 
on  the  case  of  EUeswortb  v.  McCoy,  99  Cte. 


44,  49  22  8.  B.  8^  as  sustalnlnt  tbe  op- 
posite view.  An  ana^^sis  oi  tbat  case  will 
show  tbat  nothing  tbraein  ruled  contraTenes 
our  holdliv  in  this  case.  In  Oat  case  a  bill 
in  equity  was  filed  by  tbe  maker  of  a  deed 
against  two  of  tbe  dilldren  of  a  deceased 
grantee;  it  was  alleged  that  the  deed  had 
been  procured  by  ftatid  and  undue  Infioenoe^ 
and  that  these  two  children  were  In  possea- 
slon  of  and  claiming  the  property  conveyed ; 
and  tbe  prayer  was  for  an  Injunction  against 
ttielr  conveyance  of  tbe  property  or  otbez^ 
wise  Interftting  with  it,  for  a  cancellatton  of 
the  dee^  and  tor  a  recovery  of  tte  propertT* 
It  was  b^  tltat  tbe  plaintiff  could  proceed 
against  these  two  defendants  without  mak- 
ing a  party  defendant  a  third  child  of  tbe 
deceased  grantee,  alleged  to  have  been  in 
life  three  years  before  the  bill  was  filed,  but 
conceded,  if  still  alive,  to  be  a  nonresident  of 
tbe  stetei  Tlie  ruling  was  pot  <m  two 
grounds:  (1)  That  a  conveyance  to  a  de- 
ceased grantee,  who  leaves  three  heira  at 
law,  may  be  set  aside  at  the  instence  cS  tbe 
maker,  as  far  as  It  affects  two  of  them,  witb- 
out  disturbios  tbe  rights  of  tbe  tblid;  and 
GO  tbat  nonresidence  and  doubt  as  to  the  ex- 
istence of  the  other  child  were  suffldent  to 
ennise  Hie  fUlore  to  make  the  &lrd  child  a 
party.  In  Uiat  case  the  maker  only  prayed 
to  cancel  tbe  deed  in  so  fftr  as  it  affeeted  tbe 
two  defendants.  If  she  bad  a  rl^t  to  canod 
the  wholfly  she  could  waive  tbat  right  la  ao 
tax  as  It  affected  one  of  Uie  elalmanto  un- 
der tbe  deed.  But  tbat  is  not  tiUs  ease. 
SUn  one  Joint  maker  Is  attempting  to  cancel 
the  deed  of  her  comaker;  and,  before  sbe 
can  do  this,  she  must  make  t2ie  r^resenta- 
tive  of  Bucih  comaker  a  party  to  lier  at^tlon. 

Judgment  affirmed.  All  the  Justicea  cod- 
cnr. 


ODDIC  T.  8TATB.   (No.  4,762.) 
(Court  of  Appeals  of  Georgia.   Oct  29,  1918.) 

(S^Uabu*  »y  the  OonrtJ 

L  Hoiaciox  ({  207*)  —  Bvmxirca  —  Dmro 

Declabatioh. 

The  fact  that  a  dying  statement  not  re- 
duced to  writing,  was  made  by  one  in  articolo 
mortis  previons  to  a  statement  which  was  there- 
after reduced  to  writing,  does  not  render  tbe 
prior  oral  statement  inadmissible,  provided  ft 
otherwise  so  complies  with  the  reqairemcmts  of 
law  as  to  be  competent  testimony. 

[Ed.  Note.— For  other  cases,  see  Kunidde^ 
Cent  Dig.  I  4S9:  Dec  Dig.  i  207.*] 

2.  hohictdk  (s  216*)  —  evidxkcb  —  dxiko 

Declaration. 

An  objection  to  testimony  as  to  an  alleged 
dying  declaration,  upon  the  groand  that  the 
declarant  had  said,  "I  know  the  man,  bat  I 
cannot  call  his  name,"  and  that  therefore  the 
declarant  did  not  know  the  person  who  killed 
him,  is  not  sapported.  when  there  is  other  evi- 
dence which  clearly  discloses  the  identity  of  tbe 
individual  referred  to  by  tbe  declarant 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  IS  451-496;  Dec.  Dig.  S  215.*] 
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8.  Iirmuonona  ?^ir  DBUNKBiimsa. 

The  duagi  of  the  coart  opon  tlie  iab;{ect  of 
drnnkenness  u  In  accord  with  the  proTlsions  of 
■ection  89  of  the  Penal  Code,  and  does  not  con- 
tain any  expression  of  opinion  the  coart  as 
to  whether  the  defendant  was  m  fact  drank 
or  nbt   Marshall  v.  State,  S9  Ga.  156. 

4.  VOLUNTAET  MANBLATIOHTEB, 

The  evidence  authorized  the  charge  apon 
the  subject  of  volontarj  manslaughter. 
6.  OananAL  Law  d  922*)  —  Nsw  Tbial  — 

Habhxasb  Ebbob— iNBTKUCnonB; 

The  instruction  of  the  court,  in  answer  to 
a  request  of  the  jury,  that  the  jury  mi^bt 
recommend  the  defendant  to  mercy,  although 
they  found  the  accused  guilty  of  a  felony,  does 
not  require  the  grant  of  a  new  trial,  especially 
since  the  jury  were  distinctly  informed  that,  if 
they  returned  a  verdict  of  "guilty  of  voluntary 
manalaughter"  with  a  recommendation  of  mercy, 
such  recommendation  would  not  have  the  ef- 
fect of  reducing  the  crime  from  a  felony  to  a 
misdemeanor. 

[Ed.  Note.— For  other  cases,  see  Crimina) 
L^^^  Cent.  Dig.  SI  2210-2218;  Dee.  Dig.  S 

4.  Befdsal  of  Instkuctionb. 

There  was  no  error  in  refusing  a  leqaest 
for  instructions  to  the  jury. 

Error  from  Superior  Court,  Bibb  Connt7 ; 
H.  A.  Uatbews,  Judge 

Edward  Odum  was  convicted  of  volnntary 
manslaughter,  and  brings  error.  Affirmed. 

Jno.  R.  Cooper,  of  Macon,  for  plaintiff  in 
error.  John  P.  Boss,  SoL  Qen.,  of  Macmi,  fbr 

the  State. 

BU&SELL,  J.  Judgment  affirmed. 


BBITT      STATE.   (No.  6.192.) 
(Court  ot  Appeals  of  Georgia.   Oct.  29.  1913.) 

(ByUabut  ly  tJie  Court.) 
CBnoiTAi.  Law  {|  694*)— Conttnuanob— Ab- 

SENT  WiTness. 

A  motion  for  a  continuance  because  of  the 
absence  of  a  witness  for  the  defendant  in  a 
criminal  case  should  not  ,be  overruled,  though 
there  he  other  witnesses  who  will  testify  to  the 
same  effect  as  would  the  absent  witness,  when 
it  is  uncontradicted  that  his  testimony  is  not 
only  material  but  vitally  important  to  the  dis- 
proof of  the  defendant's  guilt,  and  it  is  made 
to  appear  that  all  due  diligence  has  been  used 
to  procure  the  presence  of  ue  witness,  ajid  that 
he  is  accessible  to  the  processes  of  the  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1321, 18^1S82;  Dee.  Dig. 
S  594.*] 

Error  from  Superior  Court,  Liberty  Coun- 
ty; W.  W.  Sbeppard,  Judge. 

Jesse  Brltt  was  convicted  of  larcraiy.  and 
brings  error.  Beversed. 

Ben  Way,  of  Hln^ivllle,  and  Thomas  & 
Gibbs,  of  Jesup,  for  plaintiff  in  error.  N.  J. 
Norman,  SoL  Qen..  of  Sarannab,  for  the 
State 

BUSSBLL,  J.  The  evidence  as  to  the 
identity  of  the  bog  Is  in  conflict  but  tbe 
jary  refosed  to  accept  tbe  plea  as  to  tbe  mis- 


'.  STATE  859 

takoi  identity  of  bis  hovd4^  We  cannot 
say  tbat  the  Jury  erred  as  to  this,  thongh 
it  does  not  appear  from  the  record  tiiat  tb^, 
any  more  than  we,  saw  tb^  bx^i  this  for 
the  reason  that  tbe  jnr^  mnst  Judge  as  to  the 
credlUlity  of  the  ^tnesses,  and  the  law  will 
not  permit  us  to  do  so.  Howerer,  tbe  case 
turned  on  whether  the  bog  wbidi  tbe  accus- 
ed was  charged  with  stealing  was  or  was  not 
Oabe  Quartennan'B  bog,  and.  In  Tlew  of  tbe 
seriousness  of  the  offense,  we  think  the 
court  should  have  postponed  Qie  trial  of  the 
case,  80  as  to  hare  enabled  tbe  defendant 
to  produce  witnesses  as  to  bis  ownership, 
whose  testimony  was  material  to  bis  defense 
It  is  uncontradicted  that  subpoenas  had  been 
talcen  out  tor  the  witnesses  several  days  be- 
fore the  trial  and  delivered  to  the  deputy 
sheriff,  whose  duty  It  was  to  serve  them. 
The  defendant  showed  due  diligence  in  en- 
deavoring to  procure  the  testimony,  and  his 
showing  rebutted  any  conclusion  that  the 
postpon^ent  was  sought  merely  for  delay. 
It  is  true  that  the  defendant  had  other  wit- 
nesses who  testified  substantially  to' the  same 
facts  that  he  desired  to  prove  by  the  absent 
witnesses,  but,  as  we  have  several  times 
held,  the  mere  fact  tliat  the  defendant  has 
present  a  witness  who  will  testify  in  sub- 
stance the  same  thing  as  would  a  witness 
who  is  absent  does  not  deprive  the  defend- 
ant of  the  right  to  have  the  absent  witness 
present,  if  It  plainly  appears  that  he  Is  ac- 
cessible, and  that  the  court  can  procure  his 
attendance.  The  question  Is  largely  control- 
led by  the  materiality  of  the  testimony  of  tbe 
absent  witness.  Continuances  are  always 
addressed  to  the  sound,  l^al  discretion  of 
the  court.  If  the  foct  which  it  is  sought  to 
prove  by  the  absent  witness  Is  only  collater- 
ally Involved,  the  discretion  of  the  court  in 
overruling  the  motion  Is  broader  than  where 
the  testimony  proposed  to  be  elicited  from 
the  absent  witness  goes  to  the  very  vitals 
of  the  case.  In  such  a  case  tbe  testimony 
of  five  witnesses  who  are  present  and  who 
would  testify  to  the  same  effect  as  tbe  ab- 
aent  witness  might  not  be  a  substitute  for 
the  sworn  evidence  of  the  single  absent  wit- 
ness. The  witnesses  present  might  not  be 
credible;  they  might  evm  be  subject  to  be 
Impeached  by  proof  of  general  bad  character, 
while  the  witness  who  was  absent  might  be 
one  whose  statement  would  be  accepted  with- 
out question  by  a  Jury.  Again,  though  the 
witnesses  preset  could  not  be  Impeached 
in  any  of  the  modes  spedflcally  prescribed 
by  law  for  that  purpose  they  might  be  dis- 
credited by  th^  interest;  while  the  fact 
that  the  absent  witness  was  wholly  disinter- 
ested would  go  to  bis  credit  In  the  pres- 
ent case  the  defoidant's  main  witness  among 
those  who  were  present  was  his  father,  and 
in  the  conflict  between  the  testimony  of  this 
witness  and  those  who  testUed  for  tbe  state, 
the  Jury  would  naturally  minimize  tbe  tes- 
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tlnwoy  of  tbe  wltoMB,  by  nason  of  tbls  re- 

There  Is  no  merit  In  tbe  oUier  antsmamts 
of  error;  and,  ^solely  npon  the  ground  that 
the  defendant  bad  shown  anch  dlUgence  as 
entitled  hint  to  the  pres^ce  of  the  witness 
he  had  subpoenaed,  to  establlsb  a  point  vital 
to  his  defense,  tbe  case  should  have  been 
continued. 

Judgment  rerersed. 


RAINES  T.  STATE.   (No.  B,108.) 
(Goart  of  Appeals  of  Georgia.   Oct.  29,  1913.) 

(8ytta1tU9  ty  the  OourtO 

1.  Obstkoctinq  Jusnci!  (J  16*)— Hesistino 
AN  Officer — Sufficiknct  or  Evidence. 

The  evidence  not  disclosing  that  tbe  ac- 
ensed  forcibly  resisted  an  oflker  while  attempt- 
ing to  execute  a  lawful  process,  bis  conviction 
under  section  811  of  the  Penal  Code  was  not 
autborized. 

[Ed.  Note.— Fot  other  cases,  see  Obstructing 
Justice.  Cent  Dig.  {  S2;  Dea  Dig.  f  16.*] 

(AdOtUoMl  Bvllabiu  by  Sditoriul  Staff  J 

2.  OBBTBDOniTO  JusTion  (I  8*)  —  RsaisiiiTO 

AN  Officer— Bleuknts  or  Offense. 

Neither  threats  alone,  anaccompanied  by 
any  fear  or  -apparent  intention  to  execute  them, 
nor  tbe  doing  ox  an  act  which  Impedes,  delays,  or 
defeats  tbe  execution  of  the  process  witb  which 
tbe  officer  is  armed,  but  without  reaisling  him. 
Is  sufficient  to  constitute  the  ofEense  of  forcibly 
resisting  an  officer,  in  violation  of  Pen.  Code, 

[EM.  Note.— For  other  cases,  see  Obstructing 
Justice,  Cent  Dig.  {{  3-12;  Dec  Dig.  g  3.*] 

Error  from  City  Court  of  Houston  County; 
A.  C.  Riley,  Judge. 

Walter  Raines  was  oonvlcted  of  willfully 
obstructing  an  offloer,  and  brings  error.  Re- 
versed. 

J.  0.  Smith,  of  Ft  Valley,  and  W.  J.  Wal- 
lace,  of  Kooxvllle,  for  plalntUf  In  error.  R. 
Eu  Brown,  Sol.,  of  Ft  Valley,  for  the  State. 

POTTLE,  J.  [t]  The  accused  was  con- 
victed under  an  accusation  charging  that  he 
did  knowingly  end  willfully  obstruct  and  op- 
pose one  Sheats,  a  deputy  sheriff,  In  serving 
and  attempting  to  serve  and  execute  a  crim- 
inal warrant  against  Will  Ralnea  The  evi- 
dence Bhows  that  Sheats  and  one  Rowell,  a 
dty  marshal,  weat  to  the  home  of  Will 
Bidnes  for  the  purpose  of  arresting  him  un- 
der ft  criminal  warrant  When  they  reached 
the  house  they  Informed  two  slstere  of  Will 
Raines  that  they  had  a  warrant  for  his  ar- 
rest, and  received  permission  from  the  sis- 
ters to  go  in  and  search  the  house.  Sheets 
went  into  the  house,  and  Rowell  remained  out- 
side. Sheats  heard  quarreling  outside  of  the 
house,  and  immediately  went  out  and  found 
Rowell  scuffling  with  the  accused,  who  was 
a  brother  of  Will  Raines.  The  sisters  were 
alsa  attafdclng  Rowell,  and  Sheats  Interposed 
and  stopped  the  difficulty.  The  officers  then 


arrested  (be  accused  and  aterted  around  to 
the  front  of  the  house.  The  aoenaed  said  he 
had  done  notbbig  to  go  to  Jail  for,  and  that 
he  waa  not  foing  to  Jail,  and  b^an  to  pudi 
and  shon  Slwata  When  this  occurred  tbe 
officers  had  not  found  Will  Raines  and  were 
still  looking  for  him.  The  accused  had  said 
he  would  not  allow  the  house  aeardud,  and 
started  toward  the  bouse  where  Sheets  was. 
Rowell  grabbed  him  and  polled  him  back, 
whereupon  bo(b  bis  tfstera  began  to  attad^ 
Bowell,  and  Sheats  came  out  of  the  house  to 
the  assistance  of  RowelL  The  officers  did  not 
find  Will  Raines,  and  did  not  go  back  into 
the  house  for  any  further  aeardL 

[2]  It  is  weU  setUed  that  proof  of  forcible 
realstance  Is  necessary  to  sustain  an  indict* 
m^t  under  section  811  of  the  Penal  Code 
"Nelthw  threats  alone,  unaccompanied  by 
any  fear  or  apparent  Intention  to  axecnte 
them,  nor  evm  tbe  doing  of  ki  act  whidi 
Impedes,  delays,  or  defeats  the  execuOon  of 
tbe  process  with  which  the  officer  Is  armed, 
but  without  resisting  blm,  is  sufficient  to 
constitute  tlie  offense  of  obstructing  legal 
process."  Hutchinson  v.  State,  9  Ga.  Appi 
62,  70  S.  B.  862.  See,  also,  Davis  T.  State. 
76  Ga.  721.  It  is  apparent  from  the  evidence 
in  the  present  case  that  whatever  force  was 
used  by  the  accused  in  resisting  D^uty  Sher- 
iff Sheats  was  either  to  prevent  what  the  ac- 
cused deemed  an  Illegal  arrest  of  his  person, 
or  to  prevent  him  from  being  taken  to  jail 
after  the  arrest  was  made.  In  fact,  the  ar^ 
rest  of  the  accused  was  UlegaL  He  had 
committed  no  offense.  He  objected  to  the 
house  being  searched  for  his  brother,  and 
started  toward  the  house,  saying  that  he 
would  not  permit  the  search  to  be  made. 
This  conduct  on  his  part  was  not  a  violation 
of  any  criminal  law,  and  therefore  did  not 
justify  his  arrest  by  Rowell.  This  being  so, 
the  accused  had  a  right  to  resist  the  attempt- 
ed detention  of  his  person  by  RowelL  Nor 
did  Sheats  have  any  more  authority  to  ar- 
rest the  accused  than  did  Rowell,  and  the  ac- 
cused bad  an  equal  right  to  resist  blni. 
There  Is  nothing  In  the  evidence  to  justify 
the  Inference  that  the  force  used  toward 
Sheats  by  the  accused  was  to  prevent  Sheats 
from  continuing  hia  search  for  Will  Raines. 
On  the  contrary,  the  evidence  demanded  a 
Undlng  that  whatever  force  was  used  by  the 
accused  toward  Sheats  was  for  the  purpose 
of  preventing  an  Illegal  arrest  of  his  own 
person  by  the  officer.  The  officer  was  pre- 
vented from  continuing  his  search,  not  so 
much  by  the  conduct  of  the  accused,  as  by  his 
own  conduct  In  making  an  Illegal  arrest  of 
the  accused,  and  he  discontinued  the  search 
for  Will  Raines  in  order  to  Incarcerate  the 
accused  in  pursuance  of  the  Illegal  arrest 
The  evidence  did  not  authorise  tlie  convic- 
tion, and  the  motion  for  a  new  trial  should 
have  been  granted. 

Judgment  reversed. 
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SDKB  T.  STATB.   (No.  BfiSL) 
Ooxat  of  Appeals  of  Geoifla.   Oct  29,  1018.) 

(ByUabus  by  the  Court,) 

.  Obxmiiiai.  Law  ({  400*)— Justickb  or  the 
Peace  (1  12B*)— JUDauBNiy-EviDENCB— Pa- 

BOI.. 

It  not  appearintf  that  tbe  orlgEnal  records 
lad  been  lost  or  destroyed,  or  were  otherwise 
naccessible,  it  was  error  to  permit  parol  proof 
if  tbe  contents  of  the  defoident's  plea  in  a  civil 
lase,  and  likewise  error  to  permit  a  witness  to 
tale  tbe  judgment  rendered  in  the  proceedings. 
\.  plea  of  mmoritr  on  the  part  of  a  defendant 
nust  necessarily  nave  been  in  writing,  and  the 
innouncement  of  a  justice  of  the  peace,  in  open 
:oart,  tiiat  be  will  render  judgment  in  a  par- 
icular  way,  is  bra  turn  falmen  until  the  Judg- 
nent  is  actaally  entered  upon  the  docket  Nash- 
riile.  Chattanooga  &  St  Louis  R  Go.  t.  Brown, 
)  Ga.  App.  &61  (11)).  60  S.  B.  819. 

[Ekl.  Note.— For  other  cases,  see  Griminal 
Law,  Cent  Dig.  H  879-88O308-1210 :  Dec. 
DiE.  i  400^*  Justices  of  the  Peace,  Cent  Dig.  H 
!>al-&54:  bee.  Dig.  I  125.*] 

Z.  OBuaNAL  Law  {%  1129*) — Motion  tob  New 

TBlAI<-^tEVIBW  ON  APPEAIh 

Objections  to  the  form  of  a  criminal  accusa- 
tion cannot  be  considered  upon  assignments  of 
error  presented  as  grounds  of  a  motion  for  a 
new  tHaL  Dublin  t.  Dudley,  2  Oa.  App.  763, 
B9  S.  E.  84. 

[Ed.  Mote. — ^For  other  casea^  see  Orlminal 
Law,  Cent  Dig.  H  2864-^4;  Dee.  Dig.  S 
1120.*] 

Error  Crom  City  Gonrt  of  Jtckaon ;  H.  U. 
Jletcher,  Judge. 

Barney  Duke  was  convicted  of  crime,  and 

brings  error.  Rerenied. 

J.  T.  Moore,  of  Jackson,  for  plalntllF  in 
error.  O.  L.  Bednuui,  BoL,  of  Jaduon.  for 
the  State. 

RUSSELL,  J.  Judgment  reTorsed. 


NOBLES  V.  STATE.   (No.  5,224.) 
(C^art  of  Appeals  of  Georgia.    Oct  28,  1918.> 

(Syllahiu  hy  the  Court.) 

L  CszHiNAi.  Law  ({  918*)  —  New  Trial  — 
GnouNDft— Conduct  or  judge. 

Although  tbe  trial  judge  has  tbe  right  to 
examine  witnesses,  the  utmost  caution  should 
be  need  to  avoid  impressing  the  jury  by  the  ex- 
amination; and  when  In  a  criminal  case  It  ap- 
pears that  there  Is  a  probability  that  the  dr- 
cumstances,  or  the  form  of  tbe  examination, 
conveyed  to  the  jury  an  Intimation  of  the 
court's  belief  in  the  guilt  of  the  accused,  a  new 
trial  should  be  granted.  When  the  questions  as 
asked  by  the  trial  judge  tend  to  discredit  the 
witness  or  his  testimony,  or  to  suggest  to  £he 
jury  tbe  inference  that  the  court  entertains  an 
opinion  unfavorable  to  tbe  Innocence  of  the  ac- 
cused, tbe  effect  may  be  as  prejudicial  to  the 
defendant  as  the  direct  expression  of  an  opin- 
ion, and  places  tbe  case  within  the  provisions 
of  section  1068  of  tbe  Penal  Code.  Extreme 
anxiety  to  develtq;)  the  truth  as  to  facts  which, 
if  proved,  will  be  peculiarly  beneficial  to  one 
of  the  parties  In  the  case  and  correspondingly 
detrimental  to  the  other,  can  easily  be  mis- 
taken by  the  joiy  for  a  manifestation  of  tbe 
judge's  conviction  that  one  party  rather  than 
the  other  should  prevaiL   Snarpt<m  v.  State,  1 


Ga.  App.  542,  67  S.  E.  929;  Brown  t.  State, 
11  Ga.  App.  164,  74  S.  B.  1002:  Murphy  v. 
State,  18  Ga.  App.  — ,  79  S.  B.  228. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2168-^192,  219C,  2196, 
2219-2224;  Dea  D^.  I  »18.*] 

2.  Cbiminai.  Law  (J  1166%*)— Pbejudioujc 
Bbbob— CoNDuc?!  or  Judge— QUEsnona. 

The  questions  asked  the  state's  witness  by 
the  trial  jndge,  after  tbe  solicitor  general  and 
the  defendant's  counsel  bad  both  completed 
their  examination  of  the  witness,  naturally 
tended  to  Impress,  unfavorably  to  tbe  accused 
(though  the  trial  judge  did  not  intend  that  ef- 
fect), those  circumstances  which  Indicated  guilt 
and  perhaps  further  prejudiced  tbe  defendant' 
by  conveying  the  impression  that  tbe  court  be- 
lieved much  more  could  perhaps  be  proved 
against  him  If  the  witness  could  be  induced  to 
make  the  diselosnre. 

[Ed.  NotBir-Fmr  other  ease^  see  Criminal 
Law,  Cent  Dig.  §}  8114^m;  Dec.  Dig.  | 
1166%.*] 

3.  SumciENOT  or  Etiderce. 

Except  as  above  steted,  there  was  no  er- 
ror In  the  triaL  The  evidence  was  sufficient  to 
convict  the  accused  on  both  counts,  or  to  war- 
rant a  verdict  of  not  goilty.  FlahiTe  t.  State, 
10  Ga.  App.  401,  78  S.  E.  636. 

Error  from  Snperlor  Court,  Laurens  Coun- 
ty; E.  J.  Hawkins,  Judge. 

Bob  Nobles  was  convicted  of  a  crime,  and 
brings  error.  Beversed. 

J.  S.  Adams,  of  Dablln,  for  plaintiff  In 
error.  E.  L.  Stephens,  S(d.  Ool,  fO.  Wxltfit*- 
vlUe,  for  tbe  State.  « 

BUS^BIA^J.  Judgment  nntaed. 


JENKINS  V.  STATE   (No.  S,ltl.) 
(Court  <^  Appeals  €tt  Georgia.   Oct  2%  1918.) 

(BytUbiu  frr  CTovrtJ 

1.  iNDIcnCEMT  AND    INTOBICATZON    (|  7I^)~ 

SuETiciENGT  —  Ouiseion  or  Wobds— Lae- 

CBNT. 

This  case,  on  the  demnrrer,  is  eontrollsd  bj 
the  decision  of  the  Supreme  Court  in  Kim- 
brough  V.  State,  101  Ga.  683,  29  S.  E.  39. 

[Bd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  Sl  202-204;  Dee. 
Dig.  §  76.*3 

2.  Cbiuinal  Law  (|  1206*)  —  Sentenoe  — 
Statute. 

Section  175  of  the  Penal  Code  of  1910  de- 
fines larceny  from  the  house,  but  fails  to  pre- 
scribe a  punishment  for  that  offense;  and  where 
one  indicted  under  that  section  is  convicted,  be 
can  object  to  the  imposition  of  any  sentence 
upon  him,  on  tbe  ground  that  this  section  of 
the  Code  prescribes  no  punishment 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^^Gent  Dig.  K  8268,  8270;  De&  Dig.  | 

Error  from  City  Court  oC  Blberton;  Geo. 
C.  Grogan,  Judge. 

Will  Jenkins  was  couTfeted  ct  larceny  from 
the  house,  and  brings  error.  Reversed. 

Palliam  ProtUtt,  of  Elberton.  for  plaintifT 
in  error.  Boozer  Payne  and  B,  J.  Ward, 
both  of  Elberton,  for  the  State. 
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mXiTi,  a  3.  Tbe  accusation  in  0ila  caw 
vras  of  tbe  offense  of  larceny  from  the  bouse, 
and  a  demurrer  was  filed  tbereto,  on  tbe 
(round  that  It  omitted  to  all^  that  the 
property  stolen  from  the  house  was  taken 
therefrom  "prlrately"  by  tbe  accused.  Tbe 
demurrer  ms  overmled  by  the  trial  Judge, 
be  holding  that  the  accusatlott  was  good  un- 
der section  176  of  tbe  Penal  Code.  This 
Judgment  is  tbe  subject  of  the  first  assign- 
ment of  error. 

The  accused  was  convleted.  and,  when  call- 
ed upon  by  tbe  court  to  know  if  be  bad  any 
rouon  to  offer  why  sentence  should  not  be 
pronounced  upon  him,  objected  to  being  sen- 
tenced, on  the  ground  that  no  penalty  was 
prescribed  1^  law  tor  tbe  offense  siat  out 
and  defined  in  tbe  accusation  under  which 
be  was  tried  and  convicted.  The  court  over- 
ruled this  objection,  and  imposed  a  mlsde* 
meanor  sentence.  To  this  Judgment  tbe  de- 
fendant excepted,  and  this  ezceptikm  c<m- 
stltutes  tbe  second  assignment  of  error. 

[1]  1.  In  Eimbrougta  t.  State,  101  Ga.  583, 
29  B.  E.  39,  It  Is  held  that  "an  Indictment 
which  charges  tbe  accused  with  entering  a 
dwelling  bouse  and  stealing  therefrom  valu- 
able goods  Is,  though  the  word  *priTately' 
be  omitted,  a  good  indictment  under  section 
178  [now  175]  of  the  Penal  Code,"  It  is 
probably  this  decision  which  induced  the 
trial  judge's  ruling.  In  the  body  of  the  opin- 
ion in  that  case  it  is  said  that  if  tbe  Indict- 
ment were  framed  under  section  179  (now 
176)  of  the  Penal  Code,  and  tbe  word  "pri- 
vately" were  omitted  tberefrom,  it  would  seem 
to  be  subject  to  8[>eciBl  demurrer  on  the 
ground  that  "the  deilnition  of  the  offense  [in 
that  section]  makes  privacy  a  necessary  in- 
gredient" The  Supreme  Court  seems  to  have 
been  of  the  opinion  that  in  these  two  sectltHia 
there  are  two  different  detiultions  of  larceny 
from  tbe  house.  The  writer  does  not  concur 
In  this  view.  In  bia  opinion  there  is  one  def- 
inition of  the  offense  of  larceny  from  the 
house,  that  contained  in  section  178  (now  175) 
of  the  Penal  Code,  and  the  following  section 
prescribes  a  punishment.  Indeed,  the  codi- 
fiers  seem  to  have  so  construed  it;  tbe  first 
section  being  headed  "Larceny  from  tbe 
House,"  and  the  second  section  being  headed 
"Punishment."  In  my  opinion,  an  allegation 
In  an  Indictment  for  larceny  from  the  house 
tliat  the  property  was  taken  and  carried 
away  from  the  house  with  intent  to  steal 
the  same  is  equivalent  to  the  allegation  that 
the  defendant  took  the  property  privately 
and  with  intent  to  steal.  However  this  may 
be,  this  court  Is  bound  by  the  decision  of  the 
Supreme  Court  in  Kimbrough  v.  State,  and 
under  that  authority  the  trial  Judge  prop- 
erly overruled  the  demurrer  to  the  indict- 
ment, wlilch  he  held  was  based  <m  the  former 
of  these  two  sections.  Penal  Code  ot  191U, 
1175. 

[2]  2.  Tbe  cAJectlon  made  to  the  impost 


tlon  of  tbe  sentence,  Hat  tbe  section  of  tbe 
Code  under  which  tbe  accusation  was  framed 
did  not  preenlbe  any  ponlshmait  tot  Qw  of- 
'fense,  in  view  of  the  ruling  In  Klmbrou^ 
State,  supra,  seems  to  be  meritorious.  Tech- 
nically speaUuft  tbe  objection  should  have 
been  made  by  motion  in  arrest  of  JndgmdR, 
but  any  method  1^  which  Qm  question  rais- 
ed is  clearly  presoited  to  the  court  Should 
be  sufildcnt,  and  certainly  If  no  punishment 
was  prescribed  by  tbe  statute  on  which  tbe 
accusation  was  framed,  and  under  vriilcb  tbe 
accused  was  convicted.  Ibis  was  a  legal  rea- 
son why.  sentence  could  not  be  Imposed  up- 
on Um.  Punishment  tor  criminal  offaiaes 
is  prescribed  by  statute  In  ttds  state,  and  if 
the  statute  falls  to  prescribe  a  penalty,  the 
statute  Is  In^ectlTe  because  of  that  omis- 
sion. In  tbe  Klmbron^  Cbse,  wapttL,  wbSle 
it  was  not  expressly  lield  (because  tbe  ques- 
tion was  not  presented).  It  Is  strongly  inti- 
mated In  tbe  cq^Um,  tlut  section  178  of  tbe 
Penal  Code  (now  section  176)  does  not  pre- 
scribe any  punldiment  fot  fbe  offoise  of  lar- 
ceny from  tbe  house.  There  can  be  no  ques- 
tion as  to  this,  If,  as  held  by  tbe  Sniweme 
Court  in  tbe  Klmbrongb  Cas^  tbe  two  sec- 
tions referred  to  contain  different  deibiltlons 
of  larceny  from  tbe  bouse.  It  follows  that 
tbe  court  bad  no  anthority  to  Impose  aby 
sentence  for  a  conviction  under  section  175. 

We  suggest.  In  view  of  the  decision  In  Kim- 
brough V.  State,  supra,  that  dttier  section 
175  of  the  Penal  Code  should  be  repealed  or 
amended,  or  that  tbe  word  "privately"  In 
section  176  should  be  stricken  out;  and  un- 
til this  Is  done.  Indictments  or  accusations 
for  the  offense  of  larceny  from  tbe  bouse,  in 
order  that  conviction  can  be  followed  by 
punishment,  should  allege  that  the  property 
stolen  was  "privately"  taken  by  the  accused 
from  the  house. 

Judgment  reversed. 


TAYLOB  V.  8TATB.   (No.  6,069^ 
(Court  of  Appeals  of  Georgia.    Oct  29,  1918.) 

favUabut  by  the  Court.) 

1.  CRnavAU  Iiaw  ({  946*>-Nbw  Tbiaz^-' 

Gbounds. 

Tbe  discretion  of  tbe  trial  Judge  in  refus- 
ing to  grant  a  new  trial  on  the  ground  of  newly 
discovered  evidence  will  not  be  controlled,  nn- 
less  it  plainly  appears  that  tbe  evidence  alleged 
to  have  been  newly  discovered  woold  probably 
change  the  result  This  rule  is  peculiarly  ap- 
plicable where  the  alleged  newly  dlscovend  tes- 
timony in  a  criminal  case  relates  to  facts  wUdi 
are  not  vitally  material  to  ttie  issue  <^  the  de- 
fendant's guilt  or  innocence. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  »  2324-2327,  2836;  Dec  Dig. 
S»4&.»] 

2.  Cbivinal  Law  (|  1152*)— Apfeait— Finn- 
xnos  ON  Motion  fob  Nbw  Tbiai.. 

In  passing  upon  a  ground  of  a  motion  for  a 
new  trial  in  a  criminal  case,  baaed  upon  al- 
leged bias  and  prejudice  of  a  Jnm  agsinat  tbe 
movant,  evidenced  In  part  by  exprmkna  of 
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opinion  preTions  to  the  trial  as  to  the  guilt  of 
the  accased,  the  judge  of  the  trial  court  occupies 
the  place  of  a  trior,  and  his  finding  that  the 
|uror  was  competent  will  not  be  reversed,  nnlesa 
It  is  manifest  that  bis  disciedon  was  abased. 

[Ed.  Note.— For  other  caaea,  see  Criminal 
lAW^^CenL  Dig.  ||  8063-30C7;   Dec.  Dig.  } 

3.  VOLUNTABT  MANBLAUOHTEfr-SUITICIKNCT 

OF  Evidence— New  Tbial. 

The  evidence  authorized  the  conviction  of 
accused  of  the  offeaie  Ot  Toluntary  m>n- 

■langfater,  and  then  wu  no  error  in  r^nalng 

a  new  triaL 

Error  from  Superior  Coart,  Heard  County; 
B.  W.  Freeman,  Judge. 

Dawson  Taylor  was  convicted  of  voluntary 
manslaughter,  and  brings  error.  Affirmed. 

S.  Boldemeas,  Willis  Smith,  and  J.  L. 
Smith,  all  of  Carrollton,  M.  U.  Ifooty,  of  La 
Orange,  W.  C.  Hodnett,  of  Franklin,  and  W. 
O.  Wright,  of  Newnan,  tor  plalntlfl  in  error. 
J.  R.  Terrell,  SoL  Qen.,  of  Gremvillfl^  for 
the  State. 

RUSSBLIi,  3.  Dawson  Taylor  was  convict- 
ed of  the  otCense  of  voltinta^  manslaughter, 
and  be  exeats  to  the  Judgment  overruling  his 
motion  for  a  new  trial.  We  have  carefully 
examined  the  volaminous  recxird  and  the 
vartooB  assignments  of  error,  and  we  find  no 
reason  for  a  reversal  of  tbe  judgment  of  the 
learned  trial  Judge  who  presided  in  the  case. 
Tbe  tragedy  which  resulted  In  a  homicide 
had  many  drcumstancea  wbldi  i»dered  It 
more  tban  usually  deplorable,  but  tbe  evi- 
dence authorized  the  verdict,  which  has  been 
stamped  with  tbe  approval  of  the  presiding 
Judge.  There  la  no  ground  tor  complaint  in 
the  conduct  of  tbe  triaL 

One  of  the  defenses  of  which  the  accused 
seelEB  to  avail  himself,  the  conceded  right  of 
mutual  defense  as  between  brothers  (Mattox 
T.  State,  9  Qa.  App.  293,  70  S.  B.  1120),  is  in- 
applicable to  tbe  facts  of  this  case  because 
tbe  erldenee  shows  that  if  any  attack  was 
made  upon  Lee  Taylor  with  metal  "knucks," 
or  other  weaptm,  su^  assault  was  made  not 
by  Frank  HcWaters,  who  was  shot  and  kill- 
ed, but  by  Glenn  McWaters^  bis  son.  If  Lee 
Taylor  was  being  assaulted  wltb  metal 
knucks,  tbe  defendant,  his  brother,  would 
bave  had  the  right  to  intervene  and  use  any 
necessary  force  in  protecting  him  from  In- 
Jury,  but  there  is  no  evidence  that  Frank 
McWaters  was  assaulting  the  defendant's 
brother  with  any  weapon.  The  defendant 
may  have  been  Justltled  in  shooting  Glenn 
McWaters,  but  even  if  Frank  McWaters  was 
making  an  assault  upon  the  defendant's 
brother  (but  not  using  any  weapon),  and  the 
defendant  shot  and  killed  him,  he  cannot 
complain  if  he  was  only  convicted  of  volun- 
tary manslaughter. 

The  merits  of  the  defendant's  contention 
tbat  he  should  have  a  new  trial  rests  upon 


two  grounds:  That  of  newly  discovered  evi- 
dence, and  alleged  bias  on  the  part  of  certain 
members  of  tbe  jury  who  tried  the  case. 

[1]  1.  Upon  tbe  hearing  of  tbe  motion  for 
a  new  trial,  the  movant  tendered  the  afBdavit 
of  a  niece  of  tbe  deceased,  who  testified  tbat 
she  had  refused  to  disclose  the  facts  on  ac- 
count of  her  relationship.  The  young  lady 
does  not  claim  to  have  been  a  witness  to  the 
homicide.  Her  testimony  relates  merely  to 
certain  facts  which  would  tepd  to  discredit 
the  testimony  of  witnesses  who  were  intro- 
duced upon  the  trial  and  to  a  drcumstancfr 
which  would  show  that  the  deceased  was  per- 
haps very  drunk  at  the  time  tbat  he  received 
the  mortal  blow.  For  this  reason  we  think 
the  trial  Judge  could  have  dlsr^rded  the 
alleged  newly  discovered  testimony  as  mere- 
ly cumulative  and  Impeaching.  We  do  not 
say,  bowever,  that  he  did  reject  it  solely  up- 
on tblB  groiud,  for  cases  can  be  imagined 
where  erldenee  might  be  so  absolutely  Im- 
peaching and  directed  to  pfdnts  of  aucli  vital 
importance  in  Qie  case  as  that,  with  this  evi- 
dence In  the  record,  an  entlr^  differait  re- 
sult might  be  anticipated  upon  another  in- 
vestigation of  tbe  case,  and  the  most  impor- 
tant criterion  in  regard  to  newly  dUoovered 
evidence  we  apprehend  to  be  the  reasonable 
probability  of  a  different  result  bdng  reach- 
ed from  that  which  has  already  bem  at- 
tained. 

Tbwe  B6ems  to  be  some  confflct  as  to 
whether  Miss  McNatighton's  statement  was 
tbat  the  deceased  vomited  a  half  gallon  or 
more  and  as  to  how  heavily  laden  this  dis- 
•diarge  was  with  whisky.  We  fail  to  see  how 
this  testimony  could  materially  affect  the  re- 
sult, or  even  why  the  result  should  be  differ- 
ent if  It  should  be  conceded  that  the  de- 
ceased was  thoroughly  Intoxicated.  Miss 
McNaugbton's  testimony  as  to  the  witness 
Lunsford  Is  purely  Impeaching.  It  does  ap- 
pear from  the  alleged  newly  discovered  testi- 
mony that  tbe  deceased,  after  vomiting,  said 
that  he  wanted  nothing  done  with  the  Tay- 
lor boys,  as  he  and  his  son  were  to  blame. 
We  bave  no  doubt  the  trial  Judge  considered 
the  statement  of  the  deceased  that  he  and 
bis  son  were  to  blame,  as  well  as  a  similar 
statement  made  to  the  witness  Mobley,  as 
merely  tbe  opinion  of  the  deceased  and  a 
mere  conclusion,  without  a  statement  of  any 
fact  from  which  it  could  be  determined 
whether  the  right  conclusion,  in  fact  and  In 
law,  was  reached.  The  deceased  told  Mobley 
that  whisky  and  his  temper  overcame  him 
and  he  became  crazy.  At  best  this  would 
Indicate  only  mutuality  of  intent  to  fight, 
and  the  accused  was  not  convicted  of  murder, 
but  only  of  voluntary  manslaughter;  and, 
certainly  If  the  defendant  violated  the  law, 
the  fact  tbat  the  particular  party  who  was 
Injured  did  not  wish  to  see  the  law  enforced 
against  his  assailant  would  be  no  reason  why 
the  law  should  not  be  vindicated.   The  fkct 
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that  tblB  witness  would  testify  on  another 
trial  that  the  ground  was  torn  np  as  If  there 
had  been  a  scuffle  might  tend  to  discredit 
some  of  the  testimony  Introdoced  at  the 
trial  now  under  review ;  but,  since  it  Is  un- 
disputed that  there  was  a  homicide,  It  would 
support  the  inference  that  the  offense  com- 
mitted was  that  of  voluntary  manslaughter, 
rather  than  that  of  murder.  There  was 
other  newly  discovered  testimony,  but  it 
tended  merely  to  Impeach  various  witnesses 
of  the  state  who  testified  at  the  trial.  The 
character  of  the  deceased  for  violence  could 
not  be  available,  because  It  does  not  app^r, 
even  from  the  defendant's  own  statement, 
that  the  deceased  was  doing  enough  for  that 
defense  to  be  employed. 

Nothing  in  support  of  the  ground  of  the 
motion  for  new  trial  based  upon  newly  dis- 
covered testimony  la  offered  that  will  war- 
rant even  a  au^estlon  that  the  trial  Judge 
abused  his  discretion  In  overruling  this 
ground,  and  it  does  not  appear  that  the 
newly  discovered  testimony  would  or  should 
produce  a  different  result  This  being  true, 
this  court  Is  controlled  by  the  numerous  deci- 
sions of  the  Supreme  Court  In  which  It  is 
held  that  the  discretion  of  the  trial  Judge 
will  not  be  controlled,  in  passing  upon  the 
ground  of  a  motion  for  a  new  trial  based  up- 
on newly  discovered  testimony,  unless  It  ap- 
pears that  a  different  result  would  probably 
be  reached  upon  another  investigation,  and 
that  the  trial  Judge  abused  his  discretion  In 
not  granting  a  new  trlaL 

[2,  3]  2.  On  the  motion  for  a  new  trial  the 
defendant  Introduced  affidavits  of  numerous 
witnesses  for  the  purpose  of  showing  that 
two  of  the  Jurors  were  prejudiced  and  biased 
against  the  accused.  According  to  this  tes- 
timony one  of  these  Jurors  said,  previous  to 
the  trial,  that  the  defendant  ou^t  to  be  con- 
victed, and  that  if  he  (the  Juror)  was  on  the 
Jury  he  would  be  convicted;  and  the  state- 
ment attributed  to  the  other  Juror  by  a  num- 
ber of  witnesses  was  practically  to  the  same 
effect.  In  fact,  the  Juror  Crockett  was  al- 
to  have  gone  so  far  as  to  say  that  the 
defendant  "ought  to  be  hung,"  and  he  did  not 
see  any  other  chance  for  talm.  The  wltness- 
iSB  attacking  these  JnrorB  were  properly 


voadied  for,  and  it  appears  fliat  tbB  defaid- 
ant  and  his  counsel  were  In  Ignorance  of  the 
existence  of  any  bias  In  the  minds  of  the 
Jurors  and  had  no  reason  to  suspect  that  they 
had  expressed  themselves  against  the  accused. 
However,  each  of  the  attacked  Jurors  denied 
on  oath  the  statements  attributed  to  him  and 
asserted  that  he  was  controlled  solely  by  the 
evidence  delivered  upon  the  stand  in  the  ren- 
dition of  the  verdict  In  this  conflict  it  was 
for  the  Judge  passing  upon  the  motion  to 
determine  who  swore  tmly,  the  witness  who 
attacked  the  Jurors  or  the  Jurors  themselves. 
The  credibility  of  the  witnesses  on  the  one 
band  and  of  the  Jurors  on  the  other  Is  a  mat- 
ter solely  for  his  determination,  and  his  cob- 
cluslou  is  not  reviewable. 

In  the  attainment  of  Justice  nothing  Is 
more  indispensable  than  that  the  minds  of 
the  Jurors  who  are  to  pass  upon  the  iasue 
be  perfectly  Impartial,  but  the  law  places  up- 
on the  trial  Judge,  and,  we  think,  wisely, 
the  responsibility  of  determining  the  compe- 
tency of  the  Jurors  and  clothes  him  with 
a  discretion  which  will  not  be  controlled, 
unless  It  is  manifest  that  it  has  been  abused. 
The  decisions  are  uniform  upon  thia  point 
We  cannot  say  that  In  the  present  case  the 
learned  Judge  who  presided  at  the  trial  erred. 
See,  in  this  connection.  Costly  v.  State,  10 
6a.  614,  and  the  cases  dted  in  Tann  t.  State, 
83  Oa.  60,  9  S.  E.  94S;  Buchanan  t.  State. 
24  Ga.  286  (2);  Brlnkley  v.  State.  68  Ga. 
296  (3) ;  Durham  v.  State,  70  Ga.  265  (12) ; 
Huff  V.  State,  104  Ga.  521  (7),  80  S.  E.  808 ; 
AUen  T.  State,  102  Ga.  618,  29  S.  470; 
King  T.  State,  119  Ga.  426.  46  S.  B.  633; 
Jones  V.  State,  117  Ga.  710  (4),  44  S.  B.  877; 
Perry  v.  State,  117  Ga.  719,  45  S.  B.  77; 
HaU  T.  State,  124  Ga.  649,  52  S.  EL  891; 
Moore  V.  State,  1  Ga.  App.  728.  57  S.  E.  966; 
De  Vane  v.  Atlanta,  B.  &  A.  B.  Co.,  4  6a. 
App.  141  (6),  60  S.  B.  1079 ;  Daniel  t.  State, 
11  Ga.  App.  800  (4),  76  S.  B.  162. 

The  finding  of  a  tilal  Judge  that  a  Juror 
who  has  been  attacked  for  Mas  or  prejudice 
is  competent  will  not  be  reversed,  unless  tt 
la  apparent  that  he  has  abused  the  discre- 
tion which  ttie  law  rests  in  blm  In  audi 
cases. 

JndgmoDt  afflrmed. 
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LATHAM  T.  FIELD  et  al. 
(Snpreme  Oonrt  of  North  Candina.    Nor.  6, 

L  Appkal  ahd  Bkbob  0  827*)  —  Rivnw — 

KONSUIT. 

In  leviewliig  a  judgment  of  ntmsnlt  the 
appellate  court  most  cosrider  the  evidence  In 
the  moat  fevorable  view  for  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  2912,  2917,  8748,  3758, 
4024 ;  Dec.  Dig.  1  927.*] 
2.  Pbihcipal  and  AoaifT  (|  ^*)— PowxB  or 

AOEHT. 

The  acts  of  an  uent  within  hie  anthontj, 
either  ezpresa  or  imiued,  and  those  within  the 
aoope  of  his  apparent  antnority,  are  binding  np- 

on  the  principaL 

[Ed.  Note.— For  other  casra,  see  Principal  and 
Agent,  Cent  Dig.  U  246,  246,  250-253.  582 ; 
Dee.  Dig.  |  92.*T 

8.  PsnrciPAL  and  Aosnt  (t  131*)— Iubiutt 

of.Pkincipai^ 

X  principal  is  aa  liable  for  damages  from 
acts  performed  throngh  an  agent  as  if  be  had 
done  them  himaelf. 

[Ed.  Note.—For  other  cases,  see  Principal  and 
^n^  Cent  Dig.  |i  408-464;   Dec  Dig.  | 

4.  Pbzncipai.  and  Aqkut  {%  198*)— Lubilttt 

OF  PaiHGIPAIi— Aonowa— EVIDUTaB— JXTBT 

Question. 

In  an  action  for  breach  of  a  contract  for 
the  sale  of  cotton,  made  tbroogh  a  third  per- 
son, evidence  on  the  qnestion  of  the  defend- 
ant's liability  8S  prindinl  Aeld  suffldent  to  go 
to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Asent  Cent  Dig.  fiS  721%-72ft;  Dec.  Dig.  B 
183.*) 

Api>eal  from  Superior  Court,  Guilford 
County;  Peebles,  Judge. 

Action  by  J.  E.  Latham  against  J.  E.  Field 
and  another.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.  Reversed  and  re- 
manded. 

This  case  was  before  us  at  Fall  term,  1912, 
and  is  reported  in  180  N.  a  335,  76  S.  E. 
251.  The  facts,  as  tbey  now  appear,  are 
somewhat  different  from  those  there  stated. 
Plaintiff  testified:  That  W.  H.  Field,  one  of 
the  defendants,  called  at  his  place  of  bnsloess 
in  April,  1908,  and  showed  him  some  samples 
of  cotton,  stating  that  J.  D.  Turner  would 
tbereaftei'  represent  his  firm  In  that  territory 
as  th^r  broker,  and  he  hoped  defendants 
would  send  them  some  business  through  Mr. 
Tamer.  That  about  three  weeks  after  the 
conversation,  plaintiff  ordered  some  cotton 
from  the  defendants  through  Turner,  buying 
100  bales  of  strict  low  middling  from  defend- 
ants through  Turner,  at  10%  cents  per  pound. 
Plaintiff  paid  for  the  cotton  at  that  price, 
although  it  proved  to  be  of  a  very  low  and 
inferior  quality,  below  any  known  grade, 
and  what  Is  called  in  the  trade  "junk."  The 
difference  In  value  of  the  two  kinds  is  2  cents 
per  pound,  and  the  quantity  48.493  pounds. 
That  he  had  no  further  communication  with 
defendants,  personally  or  by  letter,  after  the 
time  of  the  conversation  until  the  cotton  had 
bem  ahinped  and  received.  He  ordowd  the 


cotton  throoi^  Trnnw,  and  at  first  wanted  200 
bales,  but  Tomer  told  him  that  be  could  only 
get  100  bales  vt  the  required  grade,  and  that 
be  had  seeored  it  fnnn  defendants.  The  cotton 
ms  shipped  to  tefbpdants,  Oreensboro,  N.  C, 
'^rder  notify  J.  D.  Tomer,"  and  the  hill  of 
lading  showed  that  the  cotton  wns  shipped  by 
defendants  to  Uieir  own  order,  and  Indorsed 
by  thent  J.  D.  Tamer  drew  tbe  draft  for 
the  prlce^  and  ^alntlff  paid  It  at  bank  and 
took  op  the  bill  ot  lading.  Draft  was  signed 
by  Turner  and  drawn  at  Oreensbon^  N.  C, 
and  not  by  Field  ft  Co.  at  their  borne  in 
CartrasTllle,  Ga.,  as  if  it  had  originated 
ther&  Cotbm  is  very  oiten  shipped  through 
the  South  to  the  order  of  a  bank  cashier  or 
some  clerk  in  a  merchant's  office.  "As  to 
whose  name  la  on  a  bill  of  lading,  that  la  a 
thing  we  don't  look  at  It  la  who  la  the  ship* 
per  of  the  cotton  and  whose  name  Is  indorsed 
on  the  back  that  makes  It  negotiable."  That 
he  never  found  out  what  dlqMsttlon  was 
made  of  tlie  proceeds  of  bis  payment  for  tbe 
cotton.  TbBt  be  paid  tbe  draft,  and  took  the 
bUl  of  lading  to  the  railway  company  and 
got  tbe  cotton.  He  recelTed  the  following 
letter  confirming  the  trade: 

"Our  order  No.  .   Greensboro,  N.  C, 

6—11—1906.  Messrs.  J.  E.  Latham,  Greens- 
boro, N.  C. — Dear  Sirs:  We  hereby  confirm 
the  following  sale  made  you  this  day:  100 
bales  cotton,  grade,  strict  low  middling,  at 
10%  c.  per  lb.,  landed  at  Group  A,  for  ship- 
ment prompt,  for  the  account  of  J.  E.  Field 
&  Son.  Remarks:  Shipped  by  J.  E.  Field  & 
Son,  CartersviUe,  Oa.  Tonrs  truly,  Jno.  D. 
Turner,  Jr. 

"N.  B.  In  any  case  of  reference  to  this 
order,  please  give  our  order  number,  subject 
to  Carolina  mill  rules." 

On  tbe  cross  and  re-examinatlon,  plaintiff 
testified:  "Mr.  Latham,  in  June  19,  1908, 
you  addressed  a  letter  to  Field  ft  Co.,  whicn 
I  have  Just  shown  you,  and  you  told  them 
about  this  offer  you  had  received  from  the 
Riverside  Cotton  Mills  of  10  cents?  Answer: 
Yes,  sir,"  Plaintiff  did  not  address  this  com- 
munication to  the  defendants  for  the  purpose 
of  connecting  them  with  tbe  original  sale,  or 
for  the  purpose  of  getting  some  reply  from 
defendants  In  order  to  connect  them  with  tbe 
original  sale.  PlalntlfTs  reason  for  so  writ- 
ing the  defendant  was  that  cotton  is  sold  in 
this  territory,  including  Danville  and  all  the 
territory  around  Oreensboro,  under  what 
Is  known  as  the  Carolina  mill  rules.  These 
rules  provide  that  when  a  shipment  of  cotton 
is  received,  If  it  is  below  grade  as  originally 
contracted  for.  It  may  be  rejected  by  the  buy- 
er. Our  position  on  this  cotton  all  the  time 
was  that  Field  &  Co.  liad  not  performed  their 
contract;  that  th^  bad  shipped  something 
we  did  not  buy,  and,  so  far  as  we  were  con- 
cerned, we  rejected  It  We  were  holding  the 
cotton,  waiting  for  them  to  replace  tbe  con- 
tract witb  the  proper  grade  of  cotton  which 


•For  other  cueB  see  sama  ttvio  ud  secUon  NUKBKB  la  Dao.  Dig.  ft  Am.  Dig.  Kar*No.  8«1m  *  iUip'r  lBd«KM 

79  &e:.-«6 


Digitized  by 


Google 


866 


19  SOUTHEASTERN  BEPOBTBS 


(N.a 


we  had  bought  and  which  we  had  paid  for. 
When  he  paid  the  draft  drawn  by  Tamer,  for 
some  $4,600,  he  knew  that  the  draft  had  been 
drawn  In  Greensboro.  He  knew  that  a  draft 
drawn  by  Field  &  Go.  on  him  would  have 
orl^nated  In  CartersTille,  Oa.  In  the  former 
trial  be  testified  that  the  cotton  shipped  was 
rery  difficult  to  grade,  bnt  In  bis  o^nlon  It 
would  average  about  strict  low  middling. 
Cotton  that  Is  fall  of  dust  and  sand  Is  not 
merchantable,  and  for  that  reason  Is  not 
gradable  cotton.  When  cotton  Is  bought,  It 
Is  customary  to  confirm  It.  In  this  instance 
no  confirmation  was  sent  to  the  defendants, 
for  the  reason  that  plaintiff  received  a  con- 
firmation from  J.  D.  Turner.  Plaintiff  con- 
firmed the  purchase  to  Tamer.  It  is  cus- 
tomary In  the  cotton  trade  to  confirm  either 
to  the  vendor  or  his  agent.  The  sample  ex- 
hibited to  witness  Is  a  sample  of  strict  low 
middling  cotton.  The  sale  in  controversy 
was  confirmed  to  plaintiff  by  J.  D.  Tamer 
for  the  account  of  tbe  defendants.  Cotton 
arrives  several  days  later  than  drafts,  and 
In  this  instance  the  draft  was  presented  and 
paid  by  plaintiff  probably  seven  days  before 
tbe  arrival  of  the  cotton.  Plaintiff  had  no 
opportunity  to  examine  the  cotton  before  he 
paid  tbe  draft  That  is  the  usnal  custom  in 
the  trade.  He  paid  the  draft  upon  the  faith 
of  the  contract  he  had  with  Mr.  Turner  as 
broker  for  J.  E.  Field  &  Son,  and  upon  tbe 
fact  that  It  was  attached  to  the  bill  of  lading 
showing  J.  K  Fldd  &  Son,  of  CartersTille. 
Ga.,  were  the  shit^rs  of  the  cotton,  and  that 
J.  El  Field  &  Son,  In  order  to  make  the  bUl 
uf  lading  negotiable  bad  Indorsed  it  on  the 
back.  He  would  not  have  paid  the  draft  nn- 
lesa  the  bill  of  lading  had  been  attached. 
The  paper  shown  him  to  the  confinnation  be 
received  at  the  time  he  bought  the  100  bales 
of  cotton  In  controveray. 

The  bill  of  lading  was  Introdaced.  It  was 
of  the  standard  form,  issued  at  CartersrUle, 
Ga.,  by  the  raUroad  company  to  J.  £.  Field  & 
Son,  and  contained  the  following:  "Shippers' 
order  notify.  Consignee,  3.  D.  Turner,  Jr." 
—and  was  indorsed  by  J.  E.  Field  &  Son  and 
J.  D.  Turner,  Jr.  There  was  more  erldence 
as  to  the  damages,  not  necessary  to  be  stated. 
At  the  dose  of  the  plaintiff's  teatimony,  the 
judge  ordered  a  nonsuit,  upon  defendants' 
motion,  and  plaintiff  a[q;>ealed.  * 

Thos.  S.  Beall  and  King  &  Kimball,  aU  of 
(•rccusboro,  for  appellant.  Douglass  &  Doug- 
lass, of  Raleigh,  J.  T.  Norrls,  of  Carters- 
ville,  and  R.  G.  Strudwick,  of  Greensboro,  for 
appellees. 

WALKKB,  J.  (after  stating  tbe  facts  as 
above).  [1, 2]  The  nonsuit  requires  us  to  con- 
sider the  evidence  in  tbe  most  favorable  view 
for  the  plaintiff.  Plaintiff  contends  that  he 
acted  upon  the  representation  of  W.  H.  Held 
that  3.  D.  Turner  was  tbe  broker  of  defend- 
ants, and  therefore  fully  authorized  to  make 
contncta  toK  the  sale  of  ootton  In  their  be- 


half, and  that  be  was  dealing  with  Tnrn^  as 
agent,  and  not  in  his  individual  capacity,  and 
relied  upon  the  statement  of  W.  H.  Field 
that  he  could  so  deal  in  the  future.  The 
rale  In  regard  to  agency  may  be  thus  stated: 
A  principal  Is  bound  by  the  acts  of  his  agent 
within  the  authority  he  has  actually  given 
him,  which  includes  not  only  the  precise  act 
which  he  «pressly  authorizes  him  to  do,  bat 
also  whatevw  usually  belongs  to  the  dolng- 
of  it,  or  la  necessary  to  its  performance.  Be- 
yond that  he  to  liable  for  the  acta  ot  tbe 
agent  within  the  appearance  ot  aathorlty 
which  the  principal  blmaelf  knowingly  per- 
mits the  agent  to  aasnm^  or  which  he  holds 
the  agent  out  to  the  public  as  possessing. 
For  the  acts  of  his  agent,  within  Ms  express 
authority,  the  principal  to  Uable  because  tbe 
act  of  the  ag»t  to  the  set  of  the  prlnd^paL 
Fdr  the  acts  of  the  agent,  within  the  scoge  ot 
hto  authority  he  holds  the  agent  out  as  hav- 
ing, or  knowingly  permits  him  to  assnme,  tbe 
principal  to  made  responsible  because  to  per- 
mit him  to  dispute  the  authority  <^  fbe 
agent  in  such  cases  would  be  to  enable  him 
to  commit  0  fraud  vOfon  Innocent  persons. 
Bank  V.  Bay,  143  N.  0.  326.  65  S.  E.  8U; 
Law  V.  Stokes,  32  N.  J.  Law,  249,  90  Am. 
Dec.  65S;.Mediem  on  Agency,  I  84.  '^e 
principal  to  bound  by  all  the  acts  of  hto 
agent  within  tbe  scope  of  the  authority 
which  he  holds  him  out  to  the  world  to 
possess,  although  he  may  have  given  him 
more  limited  private  instructions,  unknown 
to  the  persons  dealing  with  him ;  and 
this  to  founded  on  the  doctrine  that  where 
one  of  two  persons  must  suffer  by  the  act 
of  a  third  person,  he  who  has  held  that  per- 
son out  as  worthy  of  trust  and  confidence, 
and  as  having  authority  in  the  matter,  shall 
be  bound  by  It  Garmlchael  v.  Buck,  10 
Rich.  (S.  C.)  332,  70  Am.  Dec.  226;  Story 
on  Agency,  1 127.  "Where  a  person  by  words 
or  conduct  represents  or  permits  it  to  be  rep- 
resented that  another  person  to  his  agent 
he  will  be  estopped  to  deny  the  agency,  as 
against  third  persons  who  have  dealt,  on 
the  faith  of  such  representation,  with  the 
person  so  held  out  as  agent,  even  if  no 
agency  existed  in  fact"  TroUlnger  v.  Fleer, 
157  N.  C.  81,  72  S.  E.  795;  Metzger  v,  Whlte- 
hurst  147  N.  C.  171,  60  S.  B.  907.  These 
cases  fairly  illustrate  this  doctrine  and  de- 
fine Its  limits.  As  to  the  Uabllity  of  a  princi- 
pal acting  through  a  broker,  see  19  Cyc.  292. 
Tbe  court,  in  this  case,  when  fonuCTly  here 
(100  N.  C.  335,  76  S.  E.  251),  stated  the  duties 
of  a  broker  and  the  nature  of  his  agency. 

[S,  4]  The  case  may  be  considered  In  two 
aspects:  (1)  Was  Turner  in  fact  acting  as 
defendant's  broker  in  the  transactionT 
Did  defendants,  by  W.  H.  Field,  Induce  the 
plaintiff  to  believe  that  Turner  had  author- 
ity to  represent  them  in  selling  their  cotton, 
and  thereby  lead  him  to  make  the  order  for 
the  100  bales,  he  bellevli^c,  and  having  rea- 
son to  beUeve^  under  tbe  drcomatsncea,  tbat 
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they  wwe  selling,  not  to  Tnrner  for  himself, 
but  throng  him  to  the  plaintiff?  If  tiie  Jury 
should  find,  that  Tnrner  was  really  acting  as 
agent  or  broker  tor  the  defendants,  they 
woold  be  Uable  for  the  damages  snatalned  by 
the  i^alnUfls,  for  the  defendants  wonld,  In 
each  ease,  be  the  principals,  and  the  acta  of 
Tomer,  tiiongh  in  his  own  name,  wonld  be 
imputable  to  them  as  much  so  as  if  they  had 
acted  tor  themselves,  instead  of  by  r^r^n- 
taUon.  The  form  of  the  transaction  Is  not 
materlaL  Holt  t.  Wellons,  79  S.  BL  450  ^at 
this  term.  We  think  there  was  erldence^to 
support  either  of  these  theories.  In  the  first 
place,  the  plaintiff  testifies,  without  qualifica- 
tion, that  "he  got  the  cotton  from  the  de- 
fendants through  Turner,"  and  thus  he  did 
precisely  what  W.  H.  Field  told  him  to  do. 
It  also  appears  that  Tomer  told  the  plain- 
tiff that  he  bad  succeeded  in  getting  the 
cotton  for  them  from  defendants.  In  tSxe 
letter  of  confirmation  It  Is  stated  that  "the 
sale  was  made  for  the  account  of  J.  B.  Field 
&  Son,"  and  Turner  opens  his  letter  by  say- 
ing: "We  hereby  confirm  the  sale,  and  re- 
(tuest  plaintiff,  In  case  of  any  reference  to 
the  order,  to  give  our  order  number."  Plain- 
tiff might  well  argue,  and  the  jury  be  au- 
thorized to  find,  that  Turner,  by  the  use  of 
this  language,  was  not  referring  merely  to 
himself,  but  to  Field  &  Co.,  or  to  them,  and 
to  himself  as  their  agent  Turner  knew  of 
the  conversation  that  W.  H.  Field  had  with 
the  plaintiff,  for  he  was  present,  and  It  might 
reasonably  be  inferred  by  the  jury  that,  as 
he  had  not  disavowed  his  agency,  or  notified 
plaintiff  to  the  contrary,  up  to  the  time  of  the 
purchase,  be  was  acting  for  them  in  accord- 
ance with  the  understanding  at  the  April 
meeting.  The  plaintiff  testified  that  cotton 
Is  very  often  shipped  to  the  order  of  a  bank 
cashier  or  some  clerk  in  a  merchant's  office. 
The  name  on  the  bill  of  lading  Is  disregarded 
— they  look  for  the  shipper  of  the  cotton  and 
the  Indorsement  on  the  bill.  This  was  an  ex- 
planation of  the  form  of  the  bill  of  lading, 
and  a  reason  why  the  request  to  notify  J.  D. 
Turner  of  the  shipment  did  not  necessarily 
disprove  his  agency,  or  establish  the  fact  that 
defendants  were  dealing  with  him  as  a  prin- 
cipal in  the  transaction  and  as  a  purchaser 
of  the  cotton,  and  its  consignee,  on  his  own 
account.  If  by  the  conduct  of  W.  H.  Field,  or 
the  defendants  the  plaintiff  was  reasonably 
led  to  believe  that  Turner  was  acting  as  tbelr 
broker,  and  by  reason  thereof  he  dealt  with 
him  as  such,  relying  upon  such  conduct  and 
believing  In  good  faith  that  Turner  was  act- 
ing as  broker  and  not  for  himself,  it  would 
be  the  same  as  if  he  was.  In  fact,  the  broker 
of  defendants  in  selling  the  cotton.  The  jury 
may  consider  whether  Turner  was  In  fact 
defendants'  broker,  and  in  the  bill  of  lading 
they  requested  that  he  be  notified  Individual- 
ly of  the  shipment,  merely  for  thdr  conveni- 
ence or  in  accordance  with  the  custom,  or 


whether  they  thereby  intended  to  deal  with 
him  individually,  and  not  as  their  broker,  or 
whether  they  used  his  name,  meaning  that 
be  should  be  their  broker,  without  regard  to 
the  fact  that  he  was  not  addressed  as  such, 
and  knowing  that  he  had  been  so  represented 
to  the  plaintiff.  These  are  merely  snggestlons 
as  to  the  different  views  of  the  evidence,  and 
must  not  he  taken  as  an  intlmathm  upon  the 
w^ght  or  anfflciem^  of  the  same  to  establish 
either  side  of  the  case. 

It  would  serve  no  practical  purpose  to  fur- 
ther  consider  the  evidence  as  bearing  upon 
the  question  of  an  agency  In  lEact  or  In  law. 
It  is  snfficlent  to  say  that,  as  the  case  Is  now 
presented  to  us,  thore  Is  evidence  fit  to  be 
submitted  to  the  Jury  and  to  warrant  a  find- 
ing thereon  In  favor  of  the  plaintiff,  under 
proper  Instmctlona  from  the  court  as  to  the 
law. 

There  was  error  in  granting  the  nonsolt 
It  will  be  set  aside,  and  a  new  trial  la  or- 
dered. 

New  trtaL 


MOTT  V.  ATT.ANTIC  COAST  LINE  R.  CO. 

(Supreme  Court  of  North  Carolina.    Nov.  6, 
1918.) 

1.  GABRiBBa   (I  381*)— PAsaENQEBS— Action 

FOE  EjTCTIOB'— SUFFICIENCT  OF  EVIDENCE. 

Evidence,  in  a  railrdad  passenger's  action 
for  wrongful  ejection,  held  to  show  that  plaintiff 
was  ejected  at  a  place  forbidden  by  statute,  and 
after  the  conductor  had  accepted  and  retained 
his  ticket 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  147»-1476,  1479-1482 ;  Dec.  Dig. 
S  381.»] 

2.  Gabbisbb  (1  363*)— Passe  noEas—WBONO- 
htl  Ejection- Right  op  Actiok. 

A  railroad  passenger  who  is  ejected  at  a 

?ilace  forbidden  by  statute,  at  a  point  3H  milen 
rom  a  station,  and  where  no  one  lived,  on  the 
groond  of  nonpayment  of  his  fare,  may  recover 
damages  as  for  wrongful  ejectioD. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.     1445.  1446 ;  Dec.  Dig.  §  363.«] 

3.  Carriers  (8  355*)- Passengebs— Weonq- 
FUL  Ejection. 

A  railroad  passenger  may  recover  damages 
for  wrongful  ejection  where  be  was  ejected  for 
not  paying  his  fare  after  the  conductor  had  ac- 
cepted and  retained  his  ticket. 

[Ed.  Note.~For  other  cases,  see  Carriers, 
Cent  Dig.  H 1416-1422;  Dec.  Dig.  f  365.*] 

Appeal  from  Superior  Court,  Columbus 
County;  Ferguson,  Judge. 

Action  by  W.  T.  Mott  against  the  Atlantic 
Coast  Line  Railroad  Comiiany.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

This  is  an  action  to  recover  damages  fbr 
the  wrongful  ejection  of  the  plaintiff  from 
the  defendant's  train. 

According  to  the  plaintiff's  evidence,  he 
bought  a  ticket  from  the  defendant's  agent 
at  Wilmington,  N.  C,  on  the  20th  of  April, 
1905,  for  his  passage  from  Wilmington  to 
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Farmers,  N.  on  defendanfs  road.  Tbat 
he  boarded  the  train  at  Wilmington  on  that 
date,  and  before  he  reached  Farmers  he  went 
to  sleep,  and  did  not  get 'off  the  train  there 
because  he  was  asleep.  That  he  had  on  that 
day  been  discharged  from  the  hospital,  and 
took  the  train  to  go  to  his  father's,  who  lived 
at  Farmers.  After  the  train  passed.  Farm- 
ers, the  conductor  came  to  him  about  the 
Ume  the  train  reached  Hallsboro  station,  and 
said:  "Tour  ticket  read  Farmers.  Why 
didnt  yon  get  off  therer*  That  be  told  the 
condnctor  he  was  asle^»  and  did  not  know 
when  be  rea<died  Farma«.  Conductor  told 
plaintiff  tbat  be  would  have  to  pay  bla  fare 
or  get  off  the  train.  The  plaintiff  told  the 
conductor,  "He  gneased  he  would  have  to 
carry  blm  until  be  met  the  next  train,  and 
bring  him  back  to  Farmers."  When  the 
train  reached  Whltevllle,  plaintiff  got  off. 
and  bought  a  ticket  from  Whltevflle  to  Goto 
Gordo;  got  back  on  train  to  go  to  Goto 
Gordo,  where  be  lived.  After  the  plaintiff 
boarded  the  train,  the  conductor  came 
through  to  take  up  tlcketo.  Plaintiff  gave 
condnctor  bis  ticket  bought  at  WbitevUIe; 
conductor  punched  it,  and  put  It  In  bis  pock- 
et Condnctor  came  back,  and  said,  "Now,  If 
yon  dont  pay  your  fare  from  Farmers  to 
Whltevllle,  I  will  put  you  off  the  train."  The 
plaintiff  refused  to  pay  fare  from  Farmers 
to  Whiteville.  Ck>ndtLctor  then  said  he  would 
keep  ticket  for  a  part  of  fare  from  Farmers 
to  WhlterlUe.  Conductor  had  train  stopped, 
and  put  plaintiff  off  train  about  3^  miles 
from  Whltevllle,  where  there  were  no  houses, 
and  no  people  living,  and  no  depot  or  station. 
Plaintiff  asked  conductor  to  let  him  go  in  the 
tMiggage  car  and  get  bla  bicycle.  In  order  that 
he  might  not  be  forced  to  walk  to  the  next 
station,  which  the  conductor  refused  to  do. 
Plalntifl  had  to  walk  from  where  be  was  put 
off  the  train  to  Chadbourn,  a  distance  of  3^ 
miles.  The  plaintiff  came  to  Whiteville  the 
next  day,  and  went  to  the  railroad  agent,  and 
asked  him  if  he  bad  record  of  the  ticket 
he  bought  Che  day  before.  It  is  14  miles  from 
Whiteville  to  Cerro  Gordo.  Plaintiff  was  not 
drunk,  but  had  taken  a  drink.  Plaintiff  was 
the  only  witness  offered  in  bla  own  behaUL 
At  the  close  of  the  plaintiff's  evidence  the 
defendant  moved,  under  section  D39  of  the 
Bevisal  of  1905,  for  Judgment  as  In  case  of 
nonsuit  Motion  ovwruled.  Defndant  ex- 
cepted. 

His  honor  charged  the  Jury,  among  other 
things:  "If  the  Jury  find  from  the  greater 
weight  of  the  evidence  that  the  plaintiff, 
after  porchaslng  this  ticlut  at  WblteviU^ 
got  back  on  the  same  train  at  White^le,  and 
gave  the  conductor  this  ticket  for  his  passage 
on  from  Whiteville  to  Cerro  Gordo,  and  the 
conductor  took  the  ticket,  and  thai  demand- 
ed of  the  plaintiff  his  fare  from  Farmers  to 
WbitevUIe,  and  the  conductor  stopped  the 
train  and  put  plaintiff  off  because  be  refiued ! 
to  pay  bis  fare  from  Farmen  to  WUtavlUeh  I 


then  the  defendant  wrongfully  ejected  tiie 
plaintiff  &om  bis  train,  and  you  should  an- 
swer the  first  Issos^  'Tee.' "  Defendant  ex.- 
cepted.  TYi&K  was  a  verdict  and  Judgmokt 
in  favor  of  the  plaintU^  and  Hie  defendant 
appealed. 

Geo.  B.  Elliott,  A.  C.  Chalmers,  and  Davia 
&  Davis,  all  of  Wilmington,  and  Schulken, 
Toon  &  Schulken,  of  Whiteville,  for  appel- 
lant Jackson  Greer  and  Lewis  &  t^on,  all 
of  Whiteville,  for  appelle& 

PBB  GUBIAM.  Tliere  la  ample  evidence 
to  sustain  the  plaintiff's  cause  of  action,  and 
we  find  no  error  in  the  triaL 

The  verdict  establishes  the  fact  that 
the  plaintiff  was  ejected  from  the  train  at  a 
place  forbidden  by  statute,  and  after  the  con- 
dnctor had  accepted  and  retained  bla  ticket 
and  upon  eltbw  groond  tbe  Jndgmuit  should 
be  affirmed. 
No  errmr. 

CLARK,  O.  J.  (concurring).  The  complaint 
alleges  that  on  April  20,  1905,  the  plaintiff 
bought  a  ticket  at  WbitevUIe  for  Cerro  Gor- 
do, and  was  put  off  the  train  halfway  be- 
tween Whltevllle  and  Chadbourn  at  a  place 
where  there  were  no  houses  or  pe4H>le  living 
near  by,  and  which  was  not  a  usual  stopping 
;  place ;  that  be  had  a  bicycle  In  the  baggage 
coach,  which  he  asked  to  get,  that  he  might 
ride  to  the  next  station,  miles  off ;  that 
this  was  refused,  and  be  bad  to  walk  to 
said  station,  where  be  got  a  conveyance  to 
take  him  home  to  Cerro  Gordo.  These  alle- 
gations were  not  contradicted  by  any  evi- 
dence. The  defendant  relied  on  the  defense 
set  up  in  tbe  answer  that  the  plaintiff  had 
bought  a  ticket  that  day  at  WUmington  on 
the  same  train  to  Farmers,  14  mUes  from 
Wilmington ;  that  he  did  not  get  off  at  Far- 
mers, and  the  conductor  permitted  him  to  go 
on  32  mUes  further  to  WbiteviUe,  where  he 
got  off,  and  purchased  tbe  ticket  to  Cerro 
Gordo;  tbat  after  the  train  left  Whiteville 
the  conductor  demanded  the  fare  from  Farm- 
ers to  WhltevIUe,  and,  being  refused,  he  put 
the  plaintiff  off,  stopping  tbe  train  to  do  so. 

The  plaintiffs  evidence  la  that  whra  be 
got  to  Farmers  he  was  asleep;  but  be  ad- 
mits that  he  was  drinking  some,  and  left  a 
quart  of  Uquor  on  the  train,  when  he  was 
put  off.  He  says  that  the  conductor  carried 
him  on  to  WhlteviUe,  because  he  insisted  he 
should  be  carried  on  to  meet  the  next  train 
going  back  to  Farmers.  He  further  testified 
that  the  conductor  took  up  his  ticket  from 
Whiteville  to  Cerro  Gordo,  punched  It  and 
put  it  in  his  pocket,  and  then,  after  going  a 
few  feet  returned  and  told  him  that  be  moat 
pay  ttie  fare  from  Farmers  to  WhltevIUe  or 
he  would  pnt  him  off;  tbat  be  bad  no  money 
to  do  this,  and  the  conductor  put  blm  oft 
Tbe  condnctor  says  that  he  did  not  take  up 
!tbe  ticket  but  that  he  demanded  fuU  pay 
I  from  Farmera  to  Cenro  GordOb  and  pnt  blm 
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off  because  It  was  not  paid.  The  oonductor 
says  that  he  first  dlscoyered  that  the  plaln- 
tUT  had  overpassed  his  station  at  Hallaboro, 
whidi  was  seven  mllea  west  of  Fanoei^  hot 
that  he  carried  him  on  to  Whlteville,  and 
told  him  to  get  off  ther&  . 

The  conrt  charged  the  jtnj  that.  If  "the 
pipin^ir  got  off  the  train  and  bought  a  tick- 
et of  defendant's  agent  at  WhlterlUe  tax  pas- 
sage to  Cerro  Gordo,  that  this  was  a  newconr 
tract,  which  entitled  the  plaintiff  to  travel  on 
defendant's  train  to  Cerro  Gordo,  and  that.  If 
the  Jury  shonld  find  from  the  greater  we^t 
of  evldenoe  that  Uie  conductor  took  op  this 
ticket,  and  then  afterwards  demanded  ct  the 
plaintiff  his  &re  from  Farmers  to  Whlte- 
ville, and,  on  his  failure  to  pay  the  same,  the 
conductor  stopped  the  train,  and  ejected  the 
plaintlfi^  the  Jury  should  answer  the  first 
issue,  'Yes.' "  This  seems  to  be  the  only  con- 
troverted fac^  and  the  Jury  responded,  "Tea." 

The  dtitendant  requires  payment  of  fare 
in  advance^  Whetbn  the  plaintiff  passed 
the  station  at  Farmers  because  he  was  adeep, 
as  he  says,  or  because  he  was  drunk  or 
shamming,  as  the  defendant  coQtends,  when 
the  conductor  ascertained  at  Hallsboro,  the 
next  statkm,  as  be  says  he  did,  that  the 
plaintiff  was  still  on  the  train,  it  was  his 
duty  tlien  and  there  to  require  him  to  leave, 
and  this  controveray  would  not  have  arisen. 
That  he  permitted  the  plaintiff  to  ride  to 
WhlteTiUe,  32  miles  beyond  Farmen^  consti- 
tuted a  debt  from  plaintiff  to  the  company, 
unless,  as  the  plaintiff  seems  to  contend,  this 
was  done  because  proper  notice  was  not  giv- 
en at  Farmers,  and  the  conductor  allowed 
Um  to  come  on  to  meet  the  train  going  back 
to  Farmers. 

The  defendant  relies  upon  Pickens  v.  Ball- 
road,  104  N.  C.  812,  10  S.  E.  656.  In  that 
case  tbe  court  held  that,  when  a  passenger 
reuses  to  pay  his  fare,  and  the  conductor  Is 
forced  to  stop  the  train  at  a  station  where 
it  would  otherwise  not  have  stopped  regu- 
larly, thus  causing  delay,  the  conductor  may 
refuse  tbe  tender  of  the  fare,  unless  it  Is 
made  before  the  passenger  puts  him  to  the 
trouble  of  stopping.  The  conrt  then  adds: 
"When  the  passoiger  gets  off  at  a  regular 
depot,  and  gets  a  ticket,  this  constLttftes  a 
new  contract,  and  will  entitle  him  to  passage 
— certainly  If  he  tenders  the  money  doe  for 
a  passage  up  to  that  point,  and  according  to 
some  authorities  without  such  tender."  The 
defendant  quotes  Manning  t.  Railroad,  05 
Ala.  302,  11  South.  8,  16  L.  R.  A.  S5,  86  Am. 
St.  Rep.  225,  where  the  court  held  that  the 
conductor  was  not  required  to  accept  the 
ticket  unless  the  passenger  tendered  the  back 
fare.  On  tbe  contrary.  In  Railroad  v,  Bryan. 
00  111.  126,  the  conrt  held :  "If  the  company 
could  debar  appellee  from  traveling  on  that 
trip  for  such  reason,  it  could  do  so  on  any 
Embsequent  trip."  But  we  do  not  need  to 
pass  on  this  point  in  this  case,  for  the  Jury 
find  that  the  conductor  acc^ted  the  ticket 


The  train  was  not  stowed  at  Whlteville 
to  put  tbe  plaintiff  <^  as  in  Uu  nckens  Case. 
On  the  contrary,  he  got  <tf  wlien  the  train 
stopped  at  the  regular  statlim,  and  bought 
the  ticket  which  entitled  him  to  be  canied 
to  Cerro  Gordo^  and  the  Jury  find  that  the 
conducts  acc^ted  the  ticket  He  was  right- 
fully on  the  train,  and  hence  his  ejectm«it 
was  wrongful.  The  ejectment  was  also 
wrongful,  If  it  had  otherwise  been  rightful, 
because  the  idiUntlff  was  put  off  (his  Mcyde, 
which  was  In  the  baggage  car,  being  also  re- 
fused him)  at  a  place  which  was  not  a  "usual 
staging  place,  uot  near  any  dwelling  house." 
nils  is  forbidden  by  Rev.  2620.  These  facte 
are  alleged  in  the  complaint,  and  Qie  testimo- 
>tty  of  the  plaintiff  to  that  eftect  is  not  con- 
trorerted. 

The  Constitution,  art  4,  {  8,  gives  this 
court  "g^eral  supervision  and  control  over 
the  proceedings  of  the  Inferior  courta"  We 
should  not.  ther^ore,  pass  over  without  no- 
tice the  fact  that  it  appears  in  this  record 
that  the  occurrence,  which  is  tbe  foaodatlon 
of  tills  action,  took  place  April  20. 1605,  and. 
though  the  summons  was  Issued  August  0, 
1006,  this  appeal  comes  up  from  a  trial  In 
April,  1013,  a  delay  of  eight  years.  Such 
delays  bring  reproach  upon  the  administra- 
tion of  Justice  ooste  accumulate,  and  the 
memory  of  witnesses  becomes  dim.  We  re- 
cently had  an  appeal  from  that  section  of 
the  state  which  bad  been  pending  16  years; 
but  in  that  Instance  there  bad  been  four 
trials.  So  far  aa  the  record  shows,  this  case ' 
has  remained  on  docket  without  action  and 
accumulating  coste  for  eight  years.  Judges 
of  the  trial  courte  should  not  permit  causes 
to  remain  on  docket,  unacted  on,  for  an  in- 
excusable length  of  time.  They  should  re- 
quire causes  to  be  tried  or  dismissed,  unless 
there  is  good  cause  which  cannot  exist  for 
such  an  unreasonable  length  of  time. 

No  error. 


STATE  v.  SPEAR. 

(Supreme  Court  of  North  Carolina.    Nov.  6, 
1018.) 

1.  iNoiononr  and  ImoaHATioir  191^— 
CoNTionoH  or  Lebbbk  Orrxifsia. 

A  person  indicted  for  the  capital  offense 
of  bargiary  may  be  convicted  of  an  offense  un- 
der lEteviaal  1906,  |  3888,  providing  that  aay 
person  breaking  or  entering  a  dwelling  bouse 
of  another  otherwise  than  by  a  burglarious 
breaking,  or  breaking  and  entering  a.  storehoaae 
or  other  bntlding  where  personal  property  shall 
be,  or  breaking  and  entering  any  unmbabited 
house,  with  intent  to  commit  a  felony  or  other 
infamous  crime,  shall  be  guilty  of  a  felony. 

[EM.  Note. — For  other  cases,  see  Indictment 
and  InformatioD.  Cent  Dig.  {f  265.  604-621; 
Dec  Dig.  i  101.*] 

2. '  BXTBOLABT  (J  8*) — OFrBNSKS— INTBNT. 

Under  ReTisal  1906,  I  3333,  providing  that, 
"if  any  person  shall  break  or  enter  a  dwelling 
house  of  another  otberwiBe  than  by  a  burglari- 
ODS  breaking ;  or  shall  break  and  enter  a  store- 
house *  *  *  or  other  building  where  any 
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•  •  *  personal  property  shall  be;  or  shall 
break  and  enter  any  uninhabited  botue,  with 
intent  to  commit  a  felony,"  he  shall  be  guilty 
of  a  felony,  the  criminal  purpose  specified  is 
not  confined  to  the  last  sobataDtive  clause  of 
the  statute,  but  attadies  to  all  of  the  clauses 
thereof,  Id  view  of  the  comma  following  the 
words  "uninhabited  house." 

[Ed.  Note. — For  other  cases,  see  Burglary, 
Cent  Dig.  §{  24r-27;  Dec.  Dig.  fi  3.»] 

3.  BUBGLABT  (S  47*)  —  YBBDICT  —  CONSTBUO- 
IION  AND  OPBBATION. 

A  verdict  finding  accused  guil^  of  house- 
breaking with  no  intent  to  commit  a  felony 
amounted  to  a  verdict  of  acquittal,  and  accused 
should  therefore  have  been  discharged. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  1 121 ;  Dec  Dig.  |  47.*] 

Clark,  G.  J.,  dissenting. 

Appeal  from  Bnpexior  Oonrt,  Forsytta  Conn- 
ty;   Lane,  Judge. 

Walto:  Spear  wu  finind  guilty  of  house- 
breaking without  Intent  to  commit  a  feUmy, 
and  from  a  Judgment  of  conviction  altered 
on  the  verdict,  he  appeals.  Reversed. 

This  was  Indictment  for  capital  offense 
of  burglary,  tried  before  his  honor,  H.  P. 
Lane,  judge,  and  a  Jury  at  July  term,  1913, 
of  the  superior  court  of  Forsyth  county. 
There  was  evidence  on  the  part  of  the  state 
tending  to  support  the  charge  as  made.  Evi- 
dence contra  on  part  of  defendant  The 
court,  among  other  things,  charged  the  Jury 
that  on  the  bill  of  Indictment  and  testimony 
they  could  render  either  of  three  verdicts: 

(1)  Guilty  of  burglary  In  the  first  degree; 

(2)  guilty  of  breaking  and  entering  the  dwell- 
ing house  of  another  otherwise  than  by  bur- 
glarious breaking  (Revlsal,  |  3333);  (3)  not 
guilty.  The  Jury  rendered  tbe  following  ver- 
dict: "We,  the  jury,  find  the  defendant 
guilty  of  housebreaking,  with  no  intent  to 
commit  a  felony.  The  jury  especially  asks 
the  mercy  of  the  court"  On  the  verdict 
there  was  motion  to  discharge  prisoner  as  on 
verdict  of  acquittal.  Motion  overruled,  and 
defendant  excepted.  His  honor  being  of  opin- 
ion that  the  verdict  as  rendered  amounted 
to  a  conviction  of  the  second  offense  under 
section  3333,  Revlsal,  sentenced  the  prisoner 
to  12  months  on  the  public  roads,  and  defend- 
ant excepted  and  appealed. 

Watson,  Bnzton  &  Watson,  of  mnston- 
Salem,  fOr  appellant  The  Attorney  General 
and  T.  H.  Calvert,  Asat  Atty.  Gen.,  fbr  the 
States 

HOKB,  J.  (aftOT  stating  the  facta  as  above). 
[1,2]  Section  3333  of  the  Revlsal  Is  In  the 
following  words,  etc. :  "If  any  i>erson  shall 
break  or  enter  a  dwelling  house  of  another 
otherwise  than  by  a  burglarious  breaking; 
or  shall  break  and  enter  a  storehouse,  shop, 
warehouse,  banUng  house,  counting  bouse, 
or  other  building,  where  any  merchandise, 
chattel,  money,  valuable  security,  or  other 
personal  property  shall  be;  or  shall  break 
and  enter  any  uninhabited  house,  with  Intent 


to  commit  a  felony  or  other  intamous  crime 
therein;  every  such  person  shall  be  gnilty 
of  a  felony,  and  Imprisoned  in  the  states 
prison  or  county  Jail  not  less  than  four 
months,  nor  more  than  ten  years.**  So  tar 
as  the  form  is  concerned,  It  has  been  bdd 
that  under  an  indictment  charging  tbe  capital 
crime  of  burglary  a  conviction  may  be  had 
of  the  offense  constituted  and  described  in 
this  section  of  the  Revlsal,  and  the  question 
presented  by  this  appeal  Is  on  the  proper 
significance  of  the  verdict  rendered  by  the 
Jury.  This  same  law  Is  In  the  Code  of  1883, 
S  996,  ezdept  that  in  the  clause  in  section 
996,  "Or  shaU  break  and  enter  any  tmlnhabit- 
ed  house;  with  intent  to  commit  a  felony 
or  other  infamous  crime  ther^" — there  is 
a  s»nlcolon  between  the  words  '*ttnlnhabUed 
house"  and  the  words  "with  intent  to  Com- 
mit a  felony,"  instead  of  a  comma,  the  divi- 
sional pause  in  the  present  law.  Construing 
the  law  as  it  appeared  In  section  990  of  the 
Code,  the  coturt  has  ezpresdy  heki  that  the 
'intent  to  commit  a  felony  or  other  infamous 
crime"  was  an  essential  ingredient  of  the  of- 
fense (State  V.  Christmas,  101  N.  G.  749,  S 
S.  B.  361 ;  State  v.  McBryde,  97  N.  O.  393. 
1  S.  E.  925),  and  we  are  of  oi^nion  that  a 
like  construction  should  prevail  In  reference 
to  the  preaoit  statute.  If  the  Legislature 
bad  intended  that  the  criminal  purpose  speci- 
fied should  be  confined  to  the  last  substantive 
clause  of  the  statute,  to  wit,  the  "breaking 
Into  an  uninhabited  house,"  there  was  no  oc- 
casion for  a  pause  of  any  kind  between  these 
words  and  tbe  criminal  intent  which  follows ; 
as  a  matter  of  strict  Interpretation  a  comma 
as  well  as  a  semicolon  would  serve  to  prevent 
such  a  meaning,  and  to  attach  the  intent  to 
all  of  the  former  clauses  of  the  section.  And 
if  there  were  doubt  about  this  as  a  mere 
matter  of  punctuation,  the  character  of  the 
offense  and  serious  nature  of  the  punlshmrat 
would  impel  ttie  court  t6  Its  present  conclu- 
sion. This  section  of  the  Revlsal  is  grouped 
with  the  crime  of  burglary  and  other  kindred 
offenses  in  which  the  technlotl  "breaking^ 
may  be  effected  by  lifting  a  latch  or  the  turn- 
ing of  a  knob,  the  house  being  otherwise 
closed  (Clark's  Criminal  Law  L2d  Ed.]  p.  262), 
and  It  cannot  be  that  the  Legislature  had  any 
purpose  to  make  it  a  felony  where  a  way- 
farer or  a  neighbor  had  so  entered  an  unlock- 
ed shop  or  warehouse,  seeking  Shelter  from 
a  storm  or  other  hindrance. 

Again  the  first  portion  of  this  section  is  In 
tbe  disjunctive,  "If  any  one  shall  break  or 
enter  the  dwelling  house  of  another,"  tht- 
design  evidently  bdng  to  afford  greater  pro- 
tection to  the  dwelling,  and  to  hold  such  an 
entry  a  crime  In  Itself,  detached  from  the 
felonious  intent  in  the  later  clause  of  the  law, 
would  make  It  a  criminal  offense  to  enter 
the  dwelling  of  another  for  the  most  Inno- 
cent purpose,  even  to  make  a  social  call.  It 
is  clear,  therefore,  that  the  present  statute 
should  receive  the  same  construction  as  the 
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former;  that  the  crime  is  only  committed 
when  the  bouses  designated  are  entered  or 
broken  into  "with  Intent  to  commit  a  felony 
or  otber  imfamous  crime  therein,"  and  the 
verdict  of  the  Jury,  having  negatived  this, 
an  essential  feature  of  the  crime,  amounts 
to  a  verdict  of  not  guilty. 

[3]  It  was  not  controverted  on  the  argu> 
tnent  for  the  state  that  this  was  the  proper 
oonstmctlon  of  the  statute,  but  it  was  insist- 
ed that  the  verdict  of  the  jury  was  Irrespon- 
sive and  insensate,  and,  this  being  true,  that 
tlie  prisoner  should  be  held  for  further  trial 
on  the  present  bill. 

In  Clark's  Criminal  Procedure,  p.  486,  It  is 
said:  "A  verdict  is  not  bad  for  Informality 
or  clerical  errors  in  the  language  of  it,  If 
It  is  such  that  it  can  be  clearly  seen  what  is 
int^ded.  It  is  to  have  a  reasonable  intend- 
ment, and  It  is  to  receive  a  reasonable  coq- 
stmctlon,  and  must  not  be  avoided  except 
from  necessity." 

As  far  back  as  7  N.  G.  671,  State  v.  Jno. 
Arrington,  this  principle  was  applied  to  a 
case  where  a  defendant  was  Indicted  for 
tiorse  stealing,  and  "the  jury  returned  a 
verdict  that  the  prisoner  was  not  guilty  of 
tbe  felony  and  horse  stealing,  but  guilty  of  a 
trespass.    The  trial  court  desired  them  to 
reconsider  th^  verdict  and  say  guilty  or  not 
guilty,  and  no  more,  and  the  Jury  thereupon 
retired  and  returned  a  verdict  of  guilty  gen- 
erally," and  the  Supreme  Court  on  appeal 
ordered  that  the  first  finding  of  the  Jury  be 
recorded  as  their  verdict  and  the  prisoner 
discharged,  and  in  that  case  it  was  held, 
further,  "that  whenever  a  prisoner  in  term  or 
effect,  Is  acquitted  by  the  jury  the  verdict 
as  returned  by  them  should  be  recorded." 
This  decision  was  referred  to  in  terms  of  ap- 
proval in  State  v.  Godwin,  138  N.  C.  583,  50 
S.  E.  277,  and  was  again  directly  applied  In 
the  subsequent  case  of  State  v.  Wbiseoant, 
149  N.  C.  615,  63  S.  E.  91.    In  the  present 
case,  the  Jury  having  expressly  negatived  the 
existence  of  any  criminal  intent  on  tbe  part 
of  the  prisoner,  and  this,  as  we  bave  seen, 
being  an  essential  constituent  of  the  oflFense 
charged,  it  must  be  held  as  tbe  correct  deduc- 
tion from  these  decisions  that  tbe  verdict 
is  one  of  acquittal,,  and  tbe  motion  of  the 
prisoner  for  his  discharge  should  have  been 
allowed. 

We  have  been  referred  to  State  v.  Hooker, 
145  N.  O.  582,  59  S.  E.  866,  as  an  authority 
directly  opposed  to  our  present  position,  but 
an  examination  of  that  case  will  disclose  that 
thU  is  not  necessarily  true.  In  Hooker's 
Case,  tbe  defendant  had  been  acquitted  on  an 
indictment  for  larceny  of  certain  goods,  and 
he  was  then  tried  on  a  bill  for  breaking  In- 
to a  store  with  intent  to  steal  the  goods,  and 
was  convicted.  On  appeal  the  question 
chiefly  presented  was  whether  tbe  defend- 
ant's plea  of  former  acqul'fal  should  be  al- 
lowed by  reason  of  tbe  hrst  verdict.  The 
plea  was  held  bad  on  the  ground  that  these 
were  two  entirely  separate  and  distinct  of- 


fenses, and  the  acquittal  of  one  was  there- 
fore no  bar  to  the  prosecution  of  the  other. 
Having  rested  tbe  decision  on  that  ground, 
there  was  no  cause  to  further  construe  the 
statute,  and  tbe  portion  of  the  opinion  say- 
ing that  the  words  of  the  present  statute 
"with  intent  to  commit  a  felony  or  other  In- 
famons  crime  therein"  should  only  apply  to 
a  breaking  into  an  uninhabited  house  may 
"well  be  considered  as  obiter  dictum."  As 
an  authoritative  construction  of  the  statute 
the  position  la  not  approved. 
Reversed. 

CIiABK,  0.  J.  (dissenting).  Revlsal,  } 
3269,  provides:  "Upon  the  trial  of  any  In- 
dictment the  prisoner  may  be  convicted  of 
the  crime  charged  therein,  or  of  a  less  de- 
gree of  tbe  same  kind,  or  of  an  attempt  to 
commit  tbe  crime  so  charged  or  of  an  at- 
tempt to  oomiDlt  a  leas  degree  of  the  same 
kind." 

Revlsal,  8  3333  under  the  subtitle  "Bur- 
glary" provides:  "If  any  person  shall  break 
or  enter  a  dwelling  house  of  another  other- 
wise than  by  a  burglarious  breaking;  or 
shall  break  and  enter  a  storehouse,  shop, 
warehouse,  banking  house,  counting  house,  or 
other  building,  where  any  merchandise,  chat- 
tel, mon^,  valuable  security,  or  other  per- 
sonal property  shall  be;  or  shall  break  and 
enter  any  uninhabitable  house,  with  Intent 
to  commit  a  felony  or  other  Infamous  crime 
therein;  every  such  person  shall  l>e  guilty 
of  a  felony."  It  will  thus  be  seen  that  this 
section  denounces  three  distinct  classes  of 
offenses,  which  classes  are  separated  appro- 
priately by  a  semicolon.  Each  of  these  of- 
fenses is  a  lesser  degree  of  tbe  offense  of 
burglary  being  found,  as  stated  in  the  sub- 
title appropriated  to  that  offense.  Clark, 
Or.  Law,  269. 

The  Jury  for  their  verdict  found  the  de- 
fendant "guilty  of  housebreaking,  with  no 
intent  to  commit  a  felony."  This  brings  tbe 
offense  exactly  under  the  second  class  of 
offenses  marked  out  In  section  3333,  in  which 
no  intent  to  commit  a  felony  Is  required. 
State  V.  Hooker,  145  N.  C.  581,  59  S.  B.  866. 
The  verdict  distinguishes  this  offense  from 
tbe  first  class  of  offenses  in  Revlsal,  §  3333, 
by  Its  not  being  termed  a  "dwelling  house," 
and  distingulsbes  it  from  tbe  third  class  of 
offenses,  which  embrace  only  breaking  into 
"an  uninhabited  house  with  intent  to  commit 
a  felony."  The  verdict  Is  therefore  clearly 
a  conviction  of  tbe  offense  of  breaking  into 
a  house  without  such  intent,  which  consti- 
tutes the  second  class  of  offenses,  above  set 
out 

Under  section  3269  this  being  a  less  de- 
gree of  the  crime,  tbe  defendant  was  prop- 
erly convicted  upon  the  evidence,  under  the 
charge  for  burglary.  State  v.  Fleming,  107 
N.  C.  009,  12  S.  B.  131.  So  It  has  been  held 
that  under  an  Indictment  for  murder  the 
conviction  can  be  of  murder  In  the  first  de- 
gree of  murder  In  the  second  d^ree^  of  man- 
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Blangjiter,  of  an  assault  and  battery,  or  even 
of  a  simide  assault  State  v.  Fleming,  supra. 
Indeed  under  an  indictment  for  burglary  the 
prisoner  can  be  convicted  of  larceny.  State 
V.  Grlsham,  2  N.  C.  13;  State  t.  Allen,  U 
N.  O.  356.  These  decisions  were  at  coounon 
law,  and  before  the  passage  of  onr  present 
sUtute.   Revisal,  S  3269. 

Indeed  this  very  case  has  already  been  de- 
cided in  State  t.  Hooker,  146  N.  C.  581,  5d 
S.  B.  866,  where  the  court  held  that  the  of- 
fenses charged  in  the  second  class  of  section 
3333,  under  which  this  verdict  comes,  if  the 
words  "with  Intent  to  commit  larceny" 
were  inserted,  they  were  "surplusage"  be- 
cause **unnecessary  to  be  provai,"  and  any 
proof  offered  of  such  Intent  was  merely  "Ir- 
relevant and  harmless."  It  follows,  there- 
fore, that  the  jury,  finding  "no  intent  to  com- 
mit a  felony,"  cannot  vitiate  the  verdict 
when  the  verdict  would  be  good  on  a  charge 
for  this  offense  even  if  the  indictment  had 
contained  those  words  and  Insufficient  proof 
of  intent  was  offered.  This  for  the  very 
simple  reason  that  the  offense  of  "breaking 
and  entering  a  house"  Is  complete  without 
any  felonious  Intent.  It  follows,  therefore, 
that  a  verdict  of  "guilty  of  housebreaking," 
adding  "with  no  intent  to  commit  a  felony," 
is  simply  finding  every  element  that  the  sub- 
section charges  to  constitute  the  crime.  This 
addition  to  the  verdict  Is  the  merest  surplus- 
age, and  neither  the  Judge  below  nor  Jury 
are  chargeable  with  a  miscarriage  of  Justice 
in  turning  loose  a  man  found  "guilty  of 
housebreaking."  Aa  construed  by  the  oonrt, 
It  la  no  off^ise  In  this  state  to  unlawfully 
and  willfully  "break  and  enter  the  dwelling 
of  another  otherwise  than  by  burglarious 
breaking,"  or  to  "break  and  enter  any  other 
house  where  there  Is  valuable  property," 
without  showing  further  that  there  was  an 
Intent  to  commit  a  felony  therein,  which  Is 
not  easy  to  show,  and  which  the  law  does 
not  require  to  be  shown.  The  statute  aa 
written,  Revlsal,  |  3333,  requires  such  intent 
only  when  there  is  the  otherwise  compara- 
tlvely  harmless  act  of  breaking  and  Altering 
an  uninhabited  taonse. 


POWELL  V.  STRICKLAND. 

(Supreme  Court  of  North  Carolina.    Nov.  6, 
1913.) 

1.  WiTHKSSBS  (8  68*)  —  GoHPETENCT  —  Evi- 
dence BT  HUBBAKD— AXJEHATIOH  OF  Af- 
FBCnONS. 

Revisal  1006,  S  1628,  requires  every  per- 
son offered  aa  a  witness  to  be  admitted  to  give 
evidence,  though  he  has  an  Interest  In  the  mat- 
ter or  event  of  the  trial.  Section  1829  pro- 
hibits the  ezclualon  of  a  witness  on  account  of 
interest  in  the  event  of  the  action.  Section 
1630  proTldeB  that  the  parties  themselves  aud 
persons  for  whom  the  suit  is  brought  or  defend- 
ed shall  be  competent  to  give  evidence,  provided 
that  this  section  shall  not  apply  to  any  action 
instituted  because  of  adulteir,  or  in  any  action 
for  criminal  conversation.    Section  1636  makes 


a  husband  and  wife  of  a  party  eompeteni  r> 
testify,  provided  that  hnsband  or  wife  ihan  ox 
be  rendered  competent  to  gire  evidence  "for 
against  each  other  In  any  erimliial  actiaa.'  cr 
in  any  proceeding  broagfat  in  cotweqaenc*  <-t 
adultery,  or  for  divorce  on  account  ci  adalurj. 
or  any  action  of  criminal  converaaCiML.  HeU. 
that  the  husband  was  compel«ait  to  tcatifr.  b 
an  action  by  him  for  alienati<Hi  ct  affeetioas,  u 
to  his  wife's  adultery  ^th  defendant.  At  i-< 
being  a  party;  the  policy  of  the  statotes  bf.u 
to  make  the  hnsband  and  wife  incompet'^E 
when  the  evidence  of  eitiier  wHl,  la  a  legal  wot* 
only,  prejudice  the  other. 

[Ed.  Note.— For  other  eases,  see  WiImm 
Cent.  Dig.  H  lS9%-li62,  164;  Dae.  Dif.  | 
68.*] 

2.  Statutes  (|  28I*>-<]oinnmuonoB^BELA> 

KD  Statutes. 

Statutes  whidi  relats  to  liw  saias  aal^t 
should  be  construed  together. 

[Ed.  Note.— For  other  case^  see  Sutntts. 
Cent.  Dig.  H  302,  808 ;  DNBcTDig.  |  225.*1 

8.  Constitutional  Law  (|  TO^l-^uuiriAL 
Functions— CoKSTEucnoN  or  Statute> 
The  Supreme  Court  cannot  make  the  j>. 
but  can  only  construe  statutes  as  tbcy  are  <l- 
acted. 

[Ed.  Note^For  other  eases,  see  Gfa»titati>«- 
al  Law.  Cent.  Dig.  H  iSO-iSl,  137;  Dee.  D4- 
S  70.*] 

4.  Husband  and  Wm  ($  333*)— Aunano!! 

or  Affecttonb— PaooF. 

Adulter;  need  not  be  shown  fay  dir*r*. 
proof,  in  an  action  for  alienation  of  aifecci":!*. 
but  may  be  shown  by  circumstances  from  di 
a  Jury  may  reasonably  infer  it. 

[Eld.  Note.— For  other  cases,  see  Husband 
Wife,  Cent.  Dig.  {  1124 ;  Dea  Dig.  |  333.'] 

6.  Husband  and  Wzfx  (%  833*) — Aukiatiov 
or  APFEcxioirs— AonoR»— SomcxENCT  or 
Evidence. 

Evidence,  in  an  action  for  the  ali«natic« 

of  the  aftectiona  of  plaintiff's  wife,  heU  to  szi- 

tain  a  finding  of  adultery  committed  by  dcf*3id< 

ant  and  plaintllTa  wife. 
[Ed.  Note.~Por  other  cases,  see  Hnsband  ud 

Wife,  Cent  Dig.  S  1124 ;  Dec  Dig.  {  333.-] 

6.  Tbial  (I  123*)— Abouueht  or  Counsel— 

COHMENT  ON  WITNESSES— FAIIiUBK  TO  Tl3- 
TIFT. 

Where,  in  an  action  for  aliaiation  of  affec- 
tions, the  defendant's  conduct  with  plaistfi 
wife  tended  to  point  to  Improper  relations,  dt- 
fondant's  failure  to  testify  in  explanation  tbm- 
of  was  a  proper  subject  of  commeot  by  eososd 
and  cooatderation  by  the  jury  on  the  queetios 
of  improper  relatione. 

[Ed.  Note.— For  other  caaes,  see  Trial,  Cent 
Dig.  i  301 ;  Dec.  Dig.  S  123.*] 

7.  Husband  and  Win  A  826*)— AUBNanx* 
Affections— Defenses. 

The  consent  of  plalntUTs  wife  to  her  ova 
defilement  by  defoidant  is  not  a  defenae  to  is 
action  by  die  husband  ftw  alienatkm  of  affec- 
tions, 

TEd.  Note.— For  other  cases,  aee  Husband 
Wife,  Cent  Dig.  i  1120;  Dec  Dig.  |  82a*l 

8.  Husband  and  Wife  (|  834*)— AxxENAiixe 
Atfectionb— Daicages. 

In  an  actitm  by  a  hnsband  for  alicBatioi 
of  his  wife's  affections,  the  jury  should  conader, 
in  awarding  compensatory  damages  therefor, 
plaintiffs  dishonor,  the  alienation  of  his  wif^'i 
affections,  and  destruction  of  bia  dtHaestie  coo- 
fort  the  suspicion  cast  <»  the  offspring,  hoaiiu- 
ation,  loss  of  conaortinm,  ste. 

[Ed.  Note.— For  other  cases,  see  Hnsband  and 
Wife,  Cent  Dig.  §  1126;  Dec  Dig.  |  334.*! 
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9.  Httsbakd  Am  Wifb  (|  884*>— Alienation 

OF  AFFEOTIOKS— PONITIVB  DAUAQES. 

The  jary  in  their  BODod  discretion  may 
award  punitive  damazea,  in  an  action  for  alien- 
ation of  affections,  If  defendant*!  condnct  be 
willful  and  wanton. 

[Kd.  Note.— For  other  casea,  see  Hoiband  and 
Wife,  Cent.  INg.  {  112S:  Dec  Dig.  |  834.*] 

10.  Husband  and  Wzr  (i  334*)— Aliena- 
tion OF  AmonoNft— BvxDXHOi— Punzuti 
Damages. 

Bvidmce,  in  an  action  for  alienatiai  of  the 
affections  of  plaintiffs  wife,  fceld  to  aastain  an 
award  of  ponitiTe  damaxea. 

[  Bd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  i  1126;  Dec.  Dig.  {  884.*] 

Appeal  from  BopoAor  Coart;  FiftDklln 
County;  CUne,  Jodge. 

Action  by  N.  P.  Powell  against  A.  T. 
Strickland.  From  a  Judgmeat  for  plalndtC, 
defendant  appeals.  Affirmed. 

The  action  was  to  recover  damages  for 
crtmlnal  conversation  with  plaintiff's  wife 

and  the  allenatiou  of  her  affections. 

W.  H.  Yarborons^  and  Spmill  &  Holden, 
all  of  Louisburg,  for  appellant  Bicliett, 
WHlte  &  BiCalone  and  W.  H.  Persoo.  all  of 
Louisbarg,  for  appellee. 

WALKICB,  J.   [1]  TbU  appeal.  In  one  as- 
pect of  It,  Involves  the  competency  of  a  bna- 
band  to  testify  as  a  witness  In  his  own  be- 
half to  the  adultery  of  his  wife  with  the  de- 
fendant; she,  of  course,  not  brfng  a  party 
to  the  record.    It  la  well  known  that,  at 
fiommon  law,  parties  to  and  persons  Inter- 
ested In  the  event  of  an  action  were  not 
permitted  to  testify,  nor  could  the  husband 
or  wife  testify  for  or  against  each  other, 
except  in  certain  cases  not  necessary  to  be 
mentioned.   But  this  has  been  changed  radi- 
cally by  modem  legislation,  under  the  wise 
and  sbUlfal  leadership  of  Pitt  Taylor,  Lord 
Ueninan,  and  Lord  Brougham,  the  law  re- 
formers of  the  last  century,  and  the  results 
of  their  work  (14  and  15  Vict  c.  99;  16  and 
17  Vict  c.  83)  have  become  a  part  of  the 
statute  law  of  this  country  In  one  form  or 
another.   It  would  be  vain  and  unprofitable 
to  attempt  any  dlscusslou  of  the  authorities 
in  other  Jurisdictions  in  regard  to  the  true 
meaning  and  extent  of  this  sweeping  change 
in  the  law  of  evidence  as  It  existed  at  the 
common  law,  because  the  statutes  are  so 
variant  In  their  terms  and  phraseology  that 
each  must  be  considered  and  weighed  accord- 
ing to  its  own  peculiar  tenor.    Close  ex- 
amination of  the  cases  elsewhere  has  led 
ns,  therefore,  to  conclude  that  little  aid  in 
the  construction  of  our  law  can  be  derived 
from  tJi&n.    We  therefore  turn  to  our  stat- 
utes, and  former  decisions  construing  them, 
for  a  solution  of  the  question  raised  by  the 
objection  of  defendant  to  the  testimony  of 
his  adversary.    By  Revlsal,  |  1628,  "Inca- 
pacity" or  disqualification  to  testify  by  rea- 
son of  interest  or  crime  is  removed,  and 
every  person  Who  la  offered  as  a  witness 


shall  be  'Admitted  to  give  evldenoek  not- 
vlthstanding  m<ih  person  may  or  shall  have 
an  interest  In  tt»  matter  In  QDeetion,  or  In 
the  weat  of  the  trial  of  the  Issoe,  or  of  the 
suit  or  other  proceeding  In  which  he  Is  of- 
fered as  a  witness.  TbiM  section  shall  not 
be  oonstmed  to  apply  to  witnesses  to  wUls.** 
Section  1629  provldea  that  no  pwson  shall 
be  exchided  as  a  witness  on  acoonnt  €t  In- 
terest in  the  event  of  the  action.  By  sec- 
tion 3030  parties  demselTes,  and  persoDS  In 
whose  bdialf  the  suit  or  proceeding  la 
brought  or  defoided,  shall  be  competent  and 
compellable  to  give  erldem:^  according  to- 
the  xtracttce  of  the  court,  in  behalf  of  dther 
or  aoy  of  the  parties  to  said  mit  or  pro- 
ceeding; provided,  that  the  eectloii  shall  Dot 
be  conridered  to  lyiply  to  any  action  or  other 
proceeding  insUtnted  in  conseqnence  of  adul- 
tery, or  to  any  action  for  criminal  oonversa- 
tion.  Section  1636  makes  hnsband  and  wife 
of  any  party  to  an  action  or  proceeding  com- 
petent and  compellable  to  testify  on  behalf 
of  any  party  to  such  action  or  proceeding; 
but  nothing  therein  contained  shall  render 
husband  or  wife  competent  or  compellable 
to  give  evidence  for  or  against  each  other 
in  any  criminal  action  or  proceeding  or  in 
any  action  or  proceeding  brought  In  conse- 
quence of  adultery,  or  for  divorce  on  account 
of  adultery,  nor  in  any  action  or  proceeding 
for  or  on  acoonnt  of  criminal  conversation. 
We  have  omitted  so  much  of  the  sections 
as  are  Irrelevant  to  the  case. 

It  was  early  held,  in  Sumner  v.  Candler, 
92  N.  a  634  {opinion  by  Justice  Ashe),  that 
by  section  342  of  the  Code  of  Civil  Procedure, 
section  5S9  of  the  Code  (being  sections  1628 
and  1629  of  the  Bevisal  of  1905),  that  a  par- ' 
ty  to  an  action  has  become  competent  to 
testify  in  the  courts  because  of  those  sec- 
tions, the  disqualification  by  reason  of  Inter- 
est in  the  suit  or  Its  event  having  been 
abolished,  and  this,  too,  without  any  aid 
from  the  other  two  sections,  and  the  question 
is  whether,  by  the  succeeding  sections,  this 
capacity  to  testify  has,  In  any  way,  been 
qualified.  Section  1630  was  Intended  to  pro- 
vide that  parties  to  actions  should  be  compe- 
tent and  compellable  to  testify  "for  and 
against  each  other,"  and  the  proviso  was  In- 
serted to  prevent  husband  and  wife  from 
testifying  "for  or  against  each  other"  In 
suits  to  which  they  are  parties,  and  which 
are  based  upon  charges  of  adultery,  or  where 
the  party  for  or  against  whom  the  testimony 
la  given  has  a  legal  Interest  In  the  cause  or 
its  event,  as  will  hereafter  appear. 

[2]  We  rest  our  decision  upon  the  broad 
and  practical  view  hitherto  taken  by  this 
court  with  reference  to  the  true  meaning  of 
these  statutes,  so  aa  to  execute  the  manifest 
intention  of  the  Legislature,  and  open  the 
doors  to  a  certain  class  of  evidence  hereto- 
fore excluded  or  barred  out,  and  relax  the 
rigorous  roles  of  the  common  law,  which 
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often  worked  Injustice,  If  not  oppreaaion,  bj 
excluding  t3ie  tnitb  in  deference  to  a  mere 
sen  Omen  t  These  sectlona  should  be  con- 
straed  together,  as  they  relate  to  the  same 
subject — the  competency  of  witnesses.  The 
trend  of  our  dedsitma  has  beni  to  admit  the 
hmAnnd  and  wife  as  witnesses,  unless.  In  a 
legal  senBe,  they  testUed  "for  or  against 
each  other"  within  the  meaning  of  the  pro- 
TiBos  to  the  sections,  and  It  has  been  express- 
ly held  that  a  husband  does  not  testify  for 
or  against  his  wife  if  she  is  not  a  party  to 
the  record,  and  has  no  legal  Interest  in  the 
action  or  Its  event,  that  is,  no  interest  that 
can,  by  the  rules  of  law,  be  affected  thereby. 
A  sentimental  interest  is  not  sufficient  for 
the  ^elusion  of  the  testimony  of  one  of  the 
spouses;  but  it  must  be  a  legal  interest,  and 
it  has  been  further  h^d  that,  where  one  is 
accused  of  adultery  with  the  wife,  who  la 
not  a  party  to  the  record,  the  husband  is  a 
competent  witness  to  prove  the  adultery,  as 
neither  the  evidence  nor  the  Judgment  can 
thereafter  be  used  against  her.  State  v. 
Wiseman,  130  N.  C.  726.  41  S.  XL  884  (opinion 
by  Clark,  J.) ;  State  v.  Guest,  100  N.  O.  410, 
6  S.  E.  253;  Stete  v.  Farrott,  79  N.  a  613; 
State  T.  McDowell,  101  N.  O.  734,  7  S.  B.  785. 
It  is  true  that  In  tikose  cases  neither  the  hus- 
band nor  the  wife  was  a  party  to  the  rec- 
ord; but  why  is  it  any  less  against  public 
policy,  or  any  other  reason  which  c<mdemned 
this  kind  of  evidence  at  common  law,  to  ad- 
mit It  when  the  spouses  are  not  parties  than 
when  only  one  of  them  is,  and  the  other  is 
not,  legally  aCTected  by  the  evidence?  The 
one  tends  Juat  as  much  to  cause  dissension 
and  discord  between  them  as  the  other,  and 
*  the  mere  fact  that  one  of  them  is  a  party  to 
the  record,  and  the  other  Is  not,  does  not 
lessen  the  danger  of  an  nnhappy  breach.  If 
they  are  not  testifying  "for  or  against  each 
other,"  there  is  no  reason  groimded  in  pub- 
lic policy,  as  declared  now  by  the  statute, 
why  they  ahould  not  be  heard.  Suppression 
of  the  truth  and  exclualon  of  the  light  would 
be  far  more  impolitic  and  dangerous  to  so- 
clety  and  the  public  than  the  admission  of 
such  testimony.  The  Legislature  seems  to 
have  thought  so,  and  hence  the  radical 
change  from  the  antiq[uated  rule  of  the  com- 
mon law.  The  law  was  seeking  after  the 
truth,  and  at  the  same  time  retaining  the 
real  and  essential  principle  of  public  policy, 
so  far  as  necessary  for  the  good  of  society  in 
preserving  peace  and  harmony  in  the  family 
and  the  sacred  confidences  of  the  marriage 
state.  But  it  was  not  deemed  wise  for  the 
accomplishment  of  this  purpose  to  exclude 
either  spouse  when  the  other  is  not  a  party 
to  the  record,  and  therefore  not  legally  af- 
fected by  it,  or  when  neither  Is  such  a  party. 

[3]  Examining  the  cases  we  have  cited  a 
little  more  closely,  we  find  that  in  State  v. 
Wiseman,  supra,  the  wife  and  her  paramour 
were  indicted  for  fornication  and  adultery; 
a  nol.  pros,  was  entered  as  to  the  wife,  and 
the  huaband  permitted  to  testify  against  the 


remaining  defendant;  and  r^erence  Is  made 
to  Code,  I  688  (Bevlsal,  |  1636).  as  onallfy- 
Ing  the  husband  and  wife  to  teatitr,  provided 
ntftfaer  is  allowed  to  be  a  witness  "for  or 
against  the  other"  In  the  cases  enumerated 
in  the  final  clause  of  that  section.  In  State 
V.  Guest,  supra,  the  wife  pleaded  gnilty,  and 
was  then  permitted  to  testify  against  the  oth- 
er defendant  as  to  her  adultery  with  him. 
In  McDowdl'a  Gu^  SQpra,  the  defendant 
was  charged  Willi  bastardy,  and  the  court 
held  that,  while  the  wife  could  not  prove 
nonacceas,  or  fbnnerly,  impolicy  (Bar- 
ringer  V.  Barrlnger,  69  N.  G.  179),  "she  could 
testify  to  the  criminal  intercourse  with  de- 
fendant (tf  which  the  child  was  the  offspring, 
and  now  <8lnce  the  enabling  statutes),  as  she 
is  not  testl^ing  for  or  against**  her  husband, 
she  is  a  competent  witness  under  section  588 
of  Code  (Bevlsal,  |  1636)  to  testify  in  any 
"suit,  action,  or  proceeding,  except  as  stated 
In  the  said  sectt<m."  In  ^irrott's  Gas^  su- 
pra, two  were  indicted  for  an  affray,  or  a 
mntnal  assault  and  battery,  in  separate  hills 
of  indictment,  and  it  was  held  that  the  wife 
of  one  of  them  was  a  compet^t  witness  for 
or  against  the  other  on  his  trial,  as  "the  hus- 
band was  In  no  legal  sense  interested  In  the 
result" ;  Chief  Justice  Smith,  for  the  court, 
stating  that  they  knew  of  no  rule  of  law 
which  excluded  the  husband,  the  conviction 
of  White  not  being,  in  legal  effect,  the  con- 
victhm  of  Parrott — and  the  same  was  de- 
eded in  State  v.  Mooney,  64  N.  C.  54  (opin- 
ion by  Justice  Settle),  and  for  the  same  rea- 
son. See,  also,  State  v.  Phlpps,  76  N.  O.  20S, 
cited  with  approval  in  State  r.  Guest,  supra, 
as  establishing  the  same  general  rule.  In 
the  Fhlpps  Case,  the  court  says:  "The  poli- 
cy of  legislation  leading  to  this  result  Is  a 
matter  for  the  (exclusive)  consideration  of 
the  Legislature.  The  court  can  only  declare 
the  law  as  it  finds  it."  It  cannot  legislate 
or  make  the  law.  The  polity  as  thus  fixed 
by  the  only  competent  body  may  be  very  un- 
wise and  unsalntary;  but  our  only  duty 
to  submit  to  it 

We  see,  th^,  very  clearly  what  this  policy 
Is,  viz.:  To  exclude  husband  and  wife  when 
the  evidence  of  either  will,  in  a  legal  sense, 
prejadice  the  other,  and  that  is  not  the  case 
here.  Neither  the  testimony  of  plalntlfE  nor 
the  judgment  in  this  action  can  possibly  be 
used  against  the  wife  in  a  prosecution  for 
the  adultery.  We  believe  that  this  single 
reason  for  the  exclusion  of  husband  and  wife, 
only  where  the  testimony  of  one  will  legally 
affect  the  other  Injuriously,  permeates  the 
entire  body  of  law  on  the  competency  of  wit- 
nesses, so  far  as  the  matrimonial  relation  is 
involved.  But  it  has  been  expressly  held, 
in  Barrlnger  v.  Barringer,  60  N.  C.  179,  that 
the  conclusion  is  irresistible  from  the  lan- 
guage of  the  statutes,  that  husbands  and 
wives  are  Incompetent  to  give  evidence  only 
where  they  testify  "for  or  against  each  other" 
in  the  class  of  cases  specified  in  the  proviso 
to  Code  of  OivU  Procedure^  |  841  (Bevlflal,  i 
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1686),  and  that,  coDstraiiig  tbat  section  so  as 
to  glre  fall  effect  to  the  enacting  clause  and 
the  proviso.  It  appUes  to  soitB  where  they 
alone  are  parties,  as  well  as  to  Qiose  where 
a  third  party  is  cimcenied,  as  in  <mr  case, 
with  the  restriction  Imposed  by  the  proviso. 
And,  to  the  same  effect,  Is  Rice  Keith,  63 
X.  a  S19.  The  wife  was  excluded  there  be- 
cause tbe  case  was  governed  by  the  law 
wlilch  existed  before  1866;  the  court  say- 
ing: "It  is  proper  to  call  attention  to  secticm 
341  of  the  Code  of  Civil  Procedure,  which  es- 
tablishes by  express  enactmoit  the  construc- 
tion which  the  defendant  contends  should 
be  placed  upon  the  act  of  1866.  And  from 
this  we  deduce  an  argument  In  favor  of  the 
concludon  at  which  we  have  arrived.  The 
Legislature,  in  the  act  of  1868,  has  used  lan- 
guage that  leaves  no  room  for  doubt,  and  has 
introduced  a  new  principle  into  the  law  of 
evidence-  But,  under  the  law  as  it  existed 
before  the  passage  of  this  act,  the  evidence 
of  Mrs.  Keith  was  properly  rejected."  See 
Bradsher  v.  Brooks,  71  N.  a  322.  We  need 
not  assign  reasons  for  the  rule  of  exclusion 
at  the  common  law,  whether  It  was  upon  the 
ground  of  interest  alone,  when  the  testimony 
Is  in  favor  of  the  spouse,  or  marital  bias,  or 
public  policy  when  It  is  against,  or  whether 
it  was  because  they  were  considered  as  two 
souls  in  a  single  body  (qua  sunt  duse  aninue 
in  came  una),  as  Sir  Edward  Coke  says  (Coke 
on  Littleton,  6  b),  for  which  he  has  been 
accused  of  striking  the  first  false  note;  nor 
need  we  combat  the  theory  that  it  should 
be  rendered  Impossible  for  husband  and  wife 
to  speculate  upon  the  other's  dishonor,  rely- 
ing upon  their  own  testimony  to  make  or 
support  a  case.  The  full,  final,  and  conclu- 
sive answer  to  all  of  this  argument  is,  "Ita 
lex  scrlpta  est"  In  Johnson  v.  Allen,  100  N. 
O.  131,  5  8.  E.  666.  evidence  of  this  same 
character  was  admitted  in  a  case  tor  criminal 
conversation,  and  the  court  said  "It  was  com- 
petent because  it  tended  to  show  the  rela- 
tions between  the  plalntUTs  wife  and  the  de- 
fendant" The  objection  to  the  evidence  was 
a  general  one.  and  the  court  overruled  it, 
though  incidentally  remarking  that,  while 
the  question  was  leading,  it  was,  in  this 
aspect,  a  matter  addressed  to  the  Judge's  dis- 
cretion, and  not  reviewable  here,  as  there 
was  no  abuse  in  Its  exercise.  The  court  took 
it  for  granted  that  the  evidence  was  other- 
wise competent  for  tuere  was  not  even  any 
discussion  of  the  question  as  to  its  com- 
petency under  the  statute,  which  was  clearly 
Involved  In  the  case,  and  presented  by  the  ob- 
jection. If  the  Judges  had  thought  there 
was  any  doubt  about  it  they  would  not 
have  passed  it  without  some  discussion. 

But  Broom  v.  Broom,  130  N.  C.  562,  41 
S.  E.  673,  Is  very  much  In  point,  and  even 
goes  beyond  the  necessities  of  this  case. 
There,  in  a  divorce  suit  the  wife  was  allow- 
ed to  contradict  two  witnesses  for  the  plain- 
tiff (her  husband),  who  had  testified  to  her 
adultery:  the  court  holding  tbat  she  was 


not  ^leteby  tesU^ng  *Yor  or  ^^alnst  her 
husband."  It  was  also  held  that  the  prohibi- 
tion as  to  the  testimony  of  husband  or  wife 
in  such  eases  la  not  absolute  bnt  rAtricted 
to  such  testimony  of  tlie  one  which  is  "for  or 
against  the  other,"  and  this  is  said  by  the 
court  to  be  a  wise  provision.  We'  dte  that 
case  only  to  show  that  the  testimony  must  be 
"for  or  against"  the  other  spouse.  In  Grant 
v.  MitcheU,  156  N.  C.  16,  71  S.  E.  1087,  Ann. 
Gas.  1912D,  1110.  a  criminal  conversation 
case,  the  wife  was  wduded  because  die 
proposed  to  testify  against  her  husband,  and 
tbe  court  (opinion  by  Justice  Allen)  l^d 
stress  upon  the  fact  that  the  test  is  whether 
the  testimony  of  the  one  spouse  would  be 
"for  or  against"  the  other,-  as  this  Is  the 
language  of  the  statute.  So  it  was  held.  In 
McCall  V.  GaUoway,  162  N.  C.  — ,  78  S.  E. 
^HQ,  that  the  competency  of  tbe  spouses  de- 
pended upon  whether  they  were  offered  to 
testify  "for  or  against"  each  other;  Justice 
Brown  saying:  "The  statute  (Bevisal,  ]  i(SRR) 
removes  this  disability  in  certain  actions,  but 
specifies  those  actions  in  which  she  cannot 
testify,  and  as  to  the  one  under  consideration 
*on  account  of  criminal  conversation,'  says: 
'Nothing  herein  shall  render  any  husband  or 
wife  competent  or  compellable  to  give  evi- 
dence for  or  against  the  other,  in  any  action 
or  proceeding  on  account  of  criminal  con- 
versation.' "  It  was  therefore  held  that  dec- 
larations of  the  wife  introduced  "as  against 
the  husband"  were  Incompetent  Her  hus- 
band was  a  iMirty,  and  for  that  reason  her 
declarations  as  to  bis  conduct  were,  in  tbe 
sense  of  the  statute,  incompetent,  as  he  had  a 
legal  interest  in  the  action  and  Its  event 
We,  therefore,  hold  that  plaintiff's  testimony 
was  competent  His  counsel  contended  that 
it  was  harmless;  but  we  do  not  think  so, 
though  it  is  not  necessary  to  decide  this  ques- 
tion, baring  ruled  with  him  upon  the  other 
view  of  the  matter.  It  may,  however,  be 
said  that  his  testimony  was  material,  as  he 
was  forging  the  first  link  in  the  chain  of 
drcnmstances.  Perkins  v.  Perkins,  88  N.  C 
40,  and  especially  State  v.  Baby,  121  N.  O. 
682,  28  S.  E.  490. 

[4-1]  The  defendant  cofitends  that  there  is 
not  sufficient  evidence  of  the  alienation  of 
the  wife's  affections  or  of  the  adultery  with 
defendant;  but  the  Jury  must  decide  as  to 
its  sufficiency  to  estebllsh  the  essential  facts. 
If  it  is  meant  that  there  was  no  evidence  to 
support  the  allegations,  we  think  that  there 
was  some.  It  is  not  necessary  to  show  the 
adultery  by  direct  proof;  but  drcumstanees 
are  suffident  for  that  purpose.  If  therefrom 
the  jury  can  reasonably  Infer  the  guilt  of 
the  parties.  State  v.  Ellason,  91  N.  C.  564; 
State  V.  Rlnehart,  106  N.  C.  790,  11  S.  E. 
512;  State  v.  Cbancy,  110  N.  O.  507,  14  S.  E. 
7S0 ;  State  V.  Poteet  30  N.  C.  23 ;  Stete  v. 
Waller  and  Hoifer,  80  N.  C.  401;  State  v. 
Dukes,  119  N.  C.  782,  25  S.  E.  786;  Bur- 
roughs V.  Burroughs,  160  N.  C  615,  76  S.  B. 
478.  In  this  caaey  U  appears  bf  the  evideiice, 
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tlut  defendant;  a  married  man  vlOk  a  Iwd 
character,  bad  been  seen  at  the  home  of  the 
woman,  In  the  absence  of  her  husband,  with 
Ua  hand  ftunUiarly  on  her  person;  fbat  ha 
went  there  aeTeral  times,  In  the  absence  of 
ber  husband,  and  remained  there  for  some 
hoars  daring  his  vlstt;  that  the  woman  had 
gone  to  his  store,  after  the  hands  had  quit 
their  work  for  the  day,  to  see  him,  and  left 
the  store  with  him,  on  one  occasion  going  out 
the  baCk  door ;  that  the  woman  had  de<dared 
that  she  no  longer  loved  her  husband,  aban- 
doned him  and  her  chlldrra,  and  refased  to 
lire  with  him,  and  there  were  other  facts 

more  or  leas  wdght  tending  to  show  ttieir 
close  intimacy  and  her  Infatuation.  The  ju- 
ry have  the  rlfl^t  to  conclude  Uiat  the  con- 
duct of  this  married  man  and  this  married 
woman,  under  the  circumstances  was  not 
only  Toy  sustAdous,  bat  bad  all  the  ear- 
marks of  a  guilty  Intercourse,  when  takoi 
with  the  l^ct  that  the  defendant  refused  to 
go  upon  the  stand  in  his  own  behalf  and  ex- 
plain them,  for  there  was  something  requir- 
ing explanation.  His  failure  to  do  so  was  the 
subject  of  fair  comment  (Goodman  T.  Sapp, 
102  N.  C.  477,  9  S.  E.  483).  subject  to  the 
judge's  control,  and  thia  f&ct  could  be  con- 
sidered Joat  as  In  any  case  where  there  Is 
a  fallun^  to  produce  a  witness  shown  to  be 
cognizant  of  the  facts.  Hie  mere  fftilure  to 
testify,  standing  alone  and  without  reference 
to  the  circumstances,  counts  for  nothing 
agalnfit  a  party,  and  the  jury  should  pre- 
sume nothing  against  blm;  but,  when  he  la 
called  upon  to  explain,  the  case  Is  different 
Hudson  T.  Jordan.  108  N.  O.  10.  12  S.  B. 
1020,  where  the  party's  failure  to  testify 
was  regarded  as  a  "pregnant  circumstance" 
against  him.  See,  also,  notes  to  above  cases 
in  the  Anno.  Edition. 

[7-10]  The  consent  of  the  wife  to  her  own 
defilement  is  no  defense  to  the  action  (21 
Cyc.  1628;  Tundt  t.  Hartmnft,  41  III.  »; 
Uoore  T.  Hammons,  119  Ind.  GIO,  21  N.  E. 
nil;  Sleber  t.  Pettlt,  200  Pa.  68,  49  AtL 
763),  since  the  wrong  relates  to  the  injury 
which  the  husband  sustains  by  the  dishonor 
of  his  marriage  bed,  the  alienation  of  his 
wife's  affections,  the  destruction  of  his  do- 
mestic comfort,  the  suspicion  cast  upon  the 
legitimacy  of  her  offspring,  the  loss  of  con- 
sortium, or  the  right  to  conjugal  fellowship 
of  his  wife,  to  her  company,  co-operation, 
and  aid  in  every  conjugal  relation,  the  inva- 
sion and  deprivation  of  his  exclusive  mari- 
tal rights  and  privileges,  his  m^tal  suf- 
fering, injured  feelings,  homillatlon,  shame, 
and  mortification,  caused  by  the  loss  of  her 
affections  and  the  disgrace  which  the  tor- . 
tlous  acts  of  defendant  have  brought  or 
heaped  upon  him,  and  which  are  proximate- 
ly caused  by  said  wrong  (Hale  on  Damages, 
p.  90,  and  note ;  Johnson  v.  Allen,  100  N.  C. 
131,  S  8.  E.  666  ;  21  Cyc.  1628,  1629),  and 
for  these  results  the  plaintiff  la  entitled  to 


recover  compenaatray  damagea,  u  Uie  ao- 
thoilties  dted  will  show.  He  may  also  have 
added  by  the  ioiy,  la  tttetr  sound  dlacretiMi, 
a  reasonable  sum  as  punitive,  vindictive  or 
etemplaiy  damages,  or  smart  money,  for  th« 
wUlfDl  and  wanton  conduct  of  defendant  to* 
wards  him.  and  these  damages  though  not 
suK^ttlble  of  proof  at  a  miauef  standard, 
may  be  fixed  by  the  jury  in  view  of  all  the 
facts  ud  drcumstancea.  Authorities  sopra, 
and  Johnston  t.  Disbzow.  47  Hlcfa.  69. 10  N. 
W.  19;  Hathda  v.  Maaet,  164  Fa.  680^  SO 
AtL  484;  Gross  ▼.  Grant,  02  N.  H.  670,  Ift 
Am.  St  Bep.  607.  There  can  scarcely  re- 
main a  doubt  as  to  the  right  of  the  plalntUt 
to  have  his  compensatory  damages,  as  to  the 
right  of  the  jury.  In  tiielr  disravthm,  to 
award  punitive  damages,  under  ttie  aggravat- 
ed drcumstanoes  fllseloaed  by  the  evidotoe  la 
this  case. 

The  rulings  and  charge  of  the  coort  were 
therefore  correct  and  no  error  In  the  trial 
has  been  discovered  by  us. 

Mo  error. 


HERRING  V.  WAUiACB  LUMBER  Oa  etaL 

(Supreme  Court  of  North  Carolina.  Not. 

1913.) 

1.  Covenants  (|  7*)— EIxfbess  CovxnAin^^ 

Ac<XPTANCa  or  DBBD  GonXAININO  COVK- 
HANTB  BT  QBAIRBI. 

The  grantee  in  a  deed  p<dl,  containing 
covenants  and  stipolations  purDorting  to  bind 
him,  becomes  bound  for  their  penormanee* 
though  he  does  not  execute  the  deed. 

[Ed.  Note. — For  other  cases,  see  Covenants. 
Gent  Dig.  1  6;  I>ec  Dig.  |  7.*] 

2.  Loos  Aso  IiOaoiETQ  <|  8^— CovxRAirr  bt 

GSAHTEK— FKBSONB  BOaVD— ASSTOlfSEa. 
Where  a  deed  conveying  standing  timber 
contained  a  stipolation  that  ue  grantee  would 
build  a  railroad  over  the  grantor's  lands,  or, 
in  case  of  failure  to  do  so,  pay  a  specified  pu- 
alty,  an  assignee  of  the  grantee's  rights  ander 
the  contract,  with  full  notice  and  knowledge 
of  its  terms,  was  bound  by  the  covenants  there- 
in, since,  having  received  the  benefits,  it  took 
them  subject  to  the  burdens  inddent  thereto. 

[Ed.  Note.— For  other  cases,  see  £<ogs  and 
Loggtaig,  Cent  Dig.  U  6-12;  Dec.  Dig.  i  8.*} 

3.  GospoaATioNs  (I  487*}— Ultsa.  Yms  Ooh- 

TRACTS— RXUEF. 

Where  standing  timber  was  conveyed  to  a 
corporation  at  a  reduced  price  in  consideration 
of  Its  covenant  to  build  a  railcoad,  which  it 
repudiated  on  the  ground  that  it  was  ultra 
vires,  the  grantor  could  recover  the  difference 
between  the  contract  pilce  and  the  actual  value 
of  the  timber. 

[Ed.  Note.— For  other  Gases,  see  Gonora- 
tiona,  Gent  Dig.  H  1808-1^;  Dee.  IHg.  .| 
487.*1 

4.  JVDGICENT  (}  252*)— ConFOBKin  TO  PBAT- 

EB  FOB  ReLIXF. 

Where  a  corporation  to  which  standing 
timber  was  conveyed  at  a  reduced  price  in  con- 
sideration of  its  agreement  to  build  a  railroad 
repudiated  the  agreement  on  the  ground  that 
it  was  ultra  vires,  the  difference  between  the 
contract  price  and  the  actual  value  of  the 
timber  could  be  recovered,  in  an  action  where 
all  the  issuable  and  rdevant  facts  appeared  by 
the  allegations  and  proof,  though  the  prayer 


*For  othT  esi—  — »  same  tnyio  and  aeetlon  NUMBER  la  Oeo.  Dig.  ft  Am.  Dig.  Ktiy  Woi  Berles  ft  Hsp'r  iBflaaei 

Digitized  by  Google 


HERBINa  T.  WALLACE  LUMBER  CO. 


877 


for  relief  wu  for  Judgment  for  tiie  Btipiilated 
peoalty  for  failare  to  build  the  railroad,  since 
the  prayer  tar  relief  waa  not  of  the  snbstance, 
and  relief  might  be  awarded  according  to  the 
facts  eatabllshed. 

[Ed.  Note.—For  other  cases,  see  Jadcment 
<3ent  Diff.  if  441.  442;  Dec  Dir  i  252.'] 

Appeal  from  Siaperior  Oourtr  Sampson 
Goonty ;  Allen*  Judge. 

Action  by  A.  B.  Herring  against  the  Wall- 
ace Lumber  Company  and  the  Gnmberland 
Lumber  GomiMiny.  From  a  jndgment  for 
plaintiff,  the  Camb»>land  Oompany  aKwals. 
Affirmed. 

The  action  was  instituted  to  recover  a  stip- 
ulated penalty  for  failure  to  build  a  stand- 
ard gauge  railroad  over  lands  of  plaintiff 
and  others  from  Wallace,  N.       to  Delway, 

N.  C. 

On  a  former  trial,  and,  again*  on  the  pres- 
et trial,  there  was  allegation,  with*  proof, 
to  the  effect  that  on  July  8.  1908,  plaintiff 
and  other  landowners  In  bis  neightwrhood 
tiad  bargained  the  lumber  growing  on  their 
land  to  the  defendant,  the  Wallace  Lumber 
Company,  and  that  the  said  company,  in  ad- 
dition to  the  specified  contract  prices,  had 
agreed  to  build  over  the  lands  of  the  gran- 
tors a  standard  gauge  railroad  to  Delway, 
N.  C,  and  had  stipulated,  further,  that  the 
road  should  be  completed  and  ready  for 
transportation  by  March,  190S;  that  the 
timber  should  be  hauled  out  only  on  said 
railroad,  and,  on  default  in  building  said 
railroad,  the  company  should  forf^t  and  pay 
a  sum  equal  to  10  per  cent  of  the  value  of 
the  timber  for  the  first  year  and  2^  per 
cent  for  the  second  year,  etc. ;  that  subse- 
quently the  plaintiff,  A.  R.  Herring,  and 
wife  executed  their  formal  deed,  conveying 
the  timber  to  the  Wallace  Ck)mpany,  with 
privilege  of  removing  the  same  within  ten 
jears,  etc.,  with  the  right  and  privilege  of 
Ingress  and  egress,  etc.,  and  of  constructing 
all  roads  and  railroads  and  tramroads,  etc., 
necessary  and  required  for  the  proper  cutting 
and  removal  of  the  timber,  and,  with  the 
further  Intent  to  express  the  agreement  be- 
tween the  parties,  the  deed  in  question  con- 
tained the  following  provision:  "That  the 
said  party  of  the  second  part  shall  construct 
and  build  a  standard  gauge  railroad  from 
Wallace,  N.  0.,  or  a  point  thereabout,  to  Del- 
way,  N.  O.,  the  same  to  be  completed  and 
ready  for  use  and  transportation  on  or  before 
March  16,  1908.  and  that  the  trees  sold  in 
this  deed  are  not  to  be  removed  from  the 
land  except  by  said  railroad.  In  case  of 
failure  to  construct  said  railroad  within  the 
time  spedfled  above,  then  and  in  that  case 
the  said  purtles  of  the  second  part  shall  for- 
feit and  pay  to  the  said  parties  of  the  first 
part  a  sum  equal  to  10  per  cent,  of  the  pur- 
chase  price  of  said  trees,  and  for  each  year 
thereafter  2%  per  cent  additional  for  five 
yeara,  or  until  the  ten  years  expire."  It  was 
further  proved  that  the  timber  had  been 


sold  to  the  oompany  at  a  reduced  :^ee  and 
bdow  its  actual  value  by  reason  of  this  pro- 
vision as  to  ctmstmctlns  the  railroad,  and 
there  was  evidoue  tending  to  show  the  dif- 
ference in  amount  It  twtbsr  appeared  that 
soon  after  the  execution  of  this  deed  ttie 
Wallace  Company  conveyed  and  assigned  to 
Its  codefendant,  the  Gnmberland  Lumber 
Company,  the  timber  In  question,  together 
with  '%U  the  rights,  UUe,  and  interest  to  all 
the  standing  timber  and  timber  rights,  to- 
gether with  all  rights  of  way  owned  or  oon- 
trolled  by  the  said  party  of  the  first  inrt 
within  the  counties  of  Duplin,  Sampson, 
and  Praider,  and  all  other  rights,  privileges, 
and  easemoitB  conir^red  and  contained  In 
the  deeds  hereinafter  set  forth,  made,  and 
executed  to  the  said  party  of  the  first  part, 
and  a  fall  description  ot  said  rights,  ease- 
ments, tUsbtB  at  way,  timber,  and  timber 
rights,  referoice  is  hereto  made  to  aald 
deeds  io  the  register's  office  in  the  said 
counties  of  Sampson,  Duplin,  and  Pender" ; 
the  deed  of  ];dalntlfl  to  the  Wallace  Compa- 
ny being  one  ot  thoee  referred  to  in  the  lat- 
ter instrument 

In  their  answers,  filed  separately,  both 
companies  deny  any  and  all  liability  for  the 
stipulated  penalty,  claiming  that  the  build- 
ing of  a  standard  gauge  railroad  is  not  with 
the  powers  conferred  by  their  cliarters,  and 
also  by  reason  of  the  inhlbitive  provisions 
of  section  2598  of  the  BevisaL 

At  a  former  trial  of  the  cause,  the  superior 
court  Judge  having  intimated  an  opinion 
against  the  right  of  plalnUff  to  make  recov- 
ery, the  plaintiff  submitted  to  a  nonsuit,  and 
appealed.  On  such  appeal,  the  ruling  of  the 
lower  court  was  reversed,  and  It  was  held 
that  although  the  stipulation  as  to  building 
a  standard  gauge  railroad  might  be  ultra 
vires,  and  this  the  court  did  not  decide,  when 
it  was  made  to  appear  that  the  purchaser 
had  by  reason  of  such  stipulation  obtained  the 
timber  at  a  reduced  price,  if  he  took  advan- 
tage of  such  a  position,  and  the  stipulatloii 
was  avoided  on  that  account,  the  vendor 
should  be  allowed  to  recover  for  the  actual 
value  of  the  timber  sold ;  the  proper  measure 
of  damages  b^g  the  difference  between  the 
price  paid  and  such  actual  value.  See  opin- 
ion of  Associate  Justice  Walker,  for  the 
court,  159  N.  C.  382,t  to  wJilch  reference  la 
also-  made  for  a  very  full  and  clear  state-' 
ment  of  the  facts  relevant  to  the  questions 
then  presented.  This  opinion  having  been 
certified  down,  and  it  having  been  made  to 
apprar  tliat  the  Wallace  Company  was  no 
longer  existent  having  been  dissolved  in  ac- 
cordance with  file  provisions  of  law,  the  ques- 
tions at  issue  recurred  on  the  liability  of 
the  Cumberland  Company,  and  in  addition 
the  facts  admitted  of  record,  the  Issues  were 
submitted,  and  verdict  rendered  thereon  as 
follows: 

"(1)  What,  if  any,  Is  the  difference  between 
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the  actaal  value  ot  the  timber  conveyed  by 
the  plaintiff  and  the  price  paid  as  set  out  in 
the  deed?   Answer:  $900. 

"(2)  Did  the  Cumberland  Lumber  C!ompany 
purchase  from  the  Wallace  Manufacturing 
Company  the  timber  of  the  plaintiff,  with  no- 
tice of  the  railroad  clause  and  forfeiture 
clause  set  out  In  the  original  contract  and 
deed  with  the  Wallace  Manufacturing  Com- 
pany? Answer:  Yes. 

"(3)  What  amount,  if  any,  are  the  defend- 
ants indebted  to  the  I^^lnturT  Answer: 
¥900,  with  interest 

Is  the  plaintiff's  cause  of  action  set 
forth  in  hl8  amended  complaint  barred  by 
the  statute  of  llmitatlonB?   Answer:  No." 

There  was  Judgment  on  the  vetdlc^  and 
the  defendant,  the  Oumberlaztd  Lumber  Com- 
pany, excepted  and  appealed,  assigning  for 
error,  chiefly,  tha^  on  the  facts  In  evidence, 
the  said  company  could  not  be  in  any  way 
held  for  failure  to  construct  the  railroad. 

H.  L.  Stevens,  of  Warsaw,  for  appellant 
Geo.  E.  Butler,  of  Clinton,  and  B.  U  Her- 
ring, of  Delway,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as 
above).  [1]  It  is  very  generally  held  here 
and  elsewhere  that  the  "grantee  In  a  deed 
poll,  containing  coveoants  and  stipulations 
purporting  to  bind  him,  becomes  bound  for 
their  performance,  though  he  does  not  ex- 
ecute the  deed."  Maynard  t.  Moore,  70  N. 
C.  168,  approved  In  Long  v.  Swindell,  77  N. 
C.  181;  E\>rt  v.  Allen,  110  N.  C.  191.  14  S. 
E.  685;  Bank  r.  Loughran,  122  N.  a  673,  30 
S.  B.  17;  Burbank  v.  Plllsbury,  48  N.  H.  47S, 
07  Am.  Dec.  633;  Bowen  v.  Beck,  94  N.  T. 
86,  46  Am.  Bep.  124;  Blaster  v.  Ballway,  14 
Ohio  St  48;  6a.  So.  By.  v.  Beeves,  64  6a. 
492;  Spencer's  Case,  1  Smith's  Lead.  Cases 
(9th  Amer.  EdO  pp.  222,  228. 

[2]  This  deed,  therefore,  from  plaintiff  and 
vrlfe  to  the  Wallace  Lumber  Company,  in 
section  VII,  contains  affirmative  stipulation 
that  the  grantee  shall  construct  and  build  a 
standard  gam^e  railroad  to  be  completed, 
etc.;  that  the  trees  sold  In  this  deed  are  not 
to  be  removed  from  the  land  except  by  said 
railroad,  and.  In  case  of  fellure,  a  pecuniae 
penalty  of  spedfled  amount  la  collectible  by 
the  grantor,  the  plaintiff,  and  the  defendant, 
the  Cumberland  Lumber  Company,  having 
taken  an  assignment  of  tSie  entire  contract 
to  Tit  "AU  the  rights,  title,  and  Interest  to 
all  the  standing  timber  and  timber,  together 
with  all  rights  of  way,  etc.,  and  all  other 
rights,  privileges,  and  easements  conveyed 
and  contained  in  said  deed,"  and,  being  in 
the  present  ownership  and  enjoyment  of 
these  rights,  etc.,  must  come  under  the  obli- 
gations of  the  covenant,  and  be  held  respon- 
sible for  the  liabilities  legally  and  necessari- 
ly Incident  to  It  In  Norfleet  v.  Cromwell,  70 
N.  C.  634,  16  Am.  Bep.  787,  reported  also 
on  a  former  appeal,  64  N.  C  1,  dtfendant 
the  grantee  of  lands  draining  Into  a  canal. 


was  sued  for  hia  pro  rata  of  necessary  re- 
pairs thereto  <m  a  covenant  made  by  defend- 
ant's grantor.  After  holding  defendant  UaMe 
by  reason  of  the  covenant  being  one  running 
with  the  land,  the  court,  on  page  641  of 
the  second  appeal,  proceeded  as  follows: 
"Indepoidently  of  this,  however,  there  are 
two  arguments  which  might  be  out  ot  place 
in  a  mere  court  of  law,  but  which  a  court 
of  equity  Is  entitled  to  notice,  that  must  be 
considered  conclusive  of  the  question.  (1) 
The  consideration  for  the  covenant  was  the 
grant  of  an  easement  which  became  appurte- 
nant to  the  land,  and  passed  with  it  to  the 
d^endant  on  his  purchase.  This  easement 
he  has  acc^ted  and  eD^oyeA^  and  it  is  bis 
only  title  to  drain  the  land  Into  the  canal. 
The  principle  is  generally  conceded,  and  it  Is 
certainly  equitable,  that  when  the  benefit 
and  burden  of  a  contract  are  Inseparably  con- 
nected, both  must  go  togetlier,  and  liability 
to  the  burden  is  a  necessary  incident  to  tbe 
right  to  the  benefit  'Qui  sentlt  commodam 
sentire  debet  et  onus.*  Notes  to  Spencer's 
Case,  1  Smith  L.  C.  143;  Savage  t.  Mason, 
3  Gush.  (Mass.)  000;  Coleman  v.  Coleman,  19 
Pa.  100,  67  Am.  Dec.  641.**  The  prindple  is 
eminently  sound,  and  has  been,  approved 
wltti  us  in  different  cases  and  In  other  courts 
of  recognized  authoril7.  Tounce  v.  launber 
Co.,  148  N.  G  34,  61  S.  B.  624 ;  Bailroad  v. 
Ballroad,  147  N.  a  268-^.  61  S.  E.  185.  23 
L.  B.  A.  (N.  S.)  223,  125  Am.  St  Bep.  660, 
15  Ann.  Cas.  368 ;  Ballway  v.  Bank,  42  Meb. 
469,  60  N.  W.  886;  Smith  et  aL  T.  Bogezs. 
14  Ind.  224. 

II]  Tbe  present  defendant  then,  having 
taken  over  the  contract  with  full  notice 
and  knowledge  cft  the  terms,  a.nd  beli^  bound 
by  its  covenants  to  build  tbe  railroad,  as  far 
as  this  could  be  effected  by  agreemdit  be- 
tween the  parties,  has  elected  to  repudiate 
the  obligation,  and,  it  having  been  fully  es- 
tablished that  this  agreement  to  build  the 
road  over  the  land  was  allowed  substantial 
effect  in  reducing  the  selling  price  of  the 
timber,  under  the  general  egnitable  principle 
of  indebltatas  assumpsit  as  stated  in  our 
former  decision,  the  defmdant  should  make 
good  the  loss  whldi  the  plaintiff  has  suffer- 
ed, to  be  properiy  admeasured  by  the  dif- 
ference between  the  contract  price  and  the 
actual  values.,  Tba  rights  of  tiie  parties  have 
been  properly  adjusted  under  these  prind- 
l^es,  and  we  find  no  reason  for  disturbing  the 
results  of  the  trial  It  has  bem  ref>eatedly 
held  In  this  state  that  these  contracts,  con- 
v^hig  standing  timber,  are  contracts  con- 
cerning realty,  and  must  be  so  considered 
and  dealt  with  in  determining  the  rights  of 
the  parties,  and,  this  being  true^  several  of 
the  authorities  heretofore  dted  are  to  tbe 
effect  tiiat  the  co>-enant  In  questi<m  here  is 
one  running  with  the  land  (Norfleet  v.  Crom- 
well, supra;  6a.  By.  v.  Reeves,  supra;  Bur- 
bank  V.  Pillsbury,  supra),  and  as  audi  binding 
on  the  present  owner  to  the  extent  that  the 
same  Is  lawful  whether  with  or  without  uo- 
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tice.  See,  generally,  on  this  subject  the  well- 
considered  case  of  Wiggins  t.  Pender,  132  N. 
C.  628,  44  S,  B.  362,  61  L.  E.  A.  7T2.  But,, 
it  baving  been  clearly  establlsbed  that  the 
Gnmberlaud  Company  has  taken  an  assign- 
ment of  the  entire  contract,  with  full  notice 
and  knowledge  of  its  terms,  we  rest  our  de- 
cision on  the  principle  that  this  company, 
having  acc^ited  the  benefits  of  the  ^ntract, 
most  also  come  under  its  burdens  and  the 
legal  UablUties  Incident  to  them. 

[4]  We  are  not  unmindful  of  the  fact  that 
the  Bult  was  instituted  to  collect  the  penalty, 
and  that  this  la  the  spedflc  pn^er  for  re- 
li^;  but,  all  of  the  Issuable  and  leleTant 
facts  having  been  made  to  appear  both  by 
Allegation  and  proo^  the  relief  may  be 
awarded  according  to  the  fa^  established, 
and  the  prayer  for  relief  Is  not  of  the  sub- 
stance; There  Is  no  error,  and  the  judgment 
in  plaintiff's  favor  must  be  affirmed. 

AfBrmed. 


STATE  V.  FOGLEMAN. 

(Supreme  Court  of  North  Carolina.  Nor. 
19130 

1.  Witnesses  (|  262*)— Reoaluho  WrcnEsa- 
Es— Discretion. 

Permitting  or  refueing  the  recalling  of 
witneSBea  for  further  ezammation  on  matters 
already  gone  into  rests  in  the  discretion  of  the 
trial  court 

[Ed.  Note.— For  ofber  cases,  see  Witnesses. 
Gent  Dig.  H  797,  898,  904.  1166;  Dec.  Dig.  i 
262.*] 

2.  CkIMINAI,  IiAW    (SI    763,  764*)— INSTBTJC- 
TIONS— WaBNIITO  JnST  AGAINST  SYMPATHY. 

Charging  that,  while  the  prisoner's  par- 
ents had  a  right  to  come  in  and  manifest  an 
interest  in  his  defense,  the  Jury  in  making  np 
their  verdict  have  no  right  to  coneider  them, 
when  considered  with  the  statement  just  pre- 
ceding that  deceased's  wife  end  defendant's 
parents  had  been  before  the  jury,  and  appeals 
had  been  made  to  take  into  consideration,  in 
making  up  the  verdict,  their  feelings  and  the 
effect  it  would  have  on  them,  and  that  deceas- 
ed's wife  had  a  right  to  come  in  and  manifest 
an  Interest  in  the  prosecation,  and  with  the 
statement  jast  following,  "You  are  sworn  to 
decide  this  case  according  to  the  evidence,  and 
not  according  to  sympathy  or  feeling  for  any- 
body," is  not  a  reference  to  the  testimony  of 
the  parents  hot  a  proper  warning  of  the  jury 
against  being  influenced  by  sympathy  for  ei- 
ther side. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  If  1731-1748.  1762.  1768. 
1770;  Dec.  Dig.  H  763.  764.«] 

8.  Cbiminai,  Law  (§  1172*)— Iksteuctions— 
Stateuent  of  Defendant's  Contentions. 
Complaint  may  not  be  made  of  the  trial 
judge  having  stated  one  of  the  contentions  of 
defendant's  counsel;  it  not  appearing  that  it 
was  an  incorrect  statement  or  that  it  preju- 
diced defendant. 

fEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  3128,  3154-3167,  8169- 
3163,  3169:  Dec.  Dig.  ft  1172.*] 

4.  CxuiNAi.  Law  <|  1088*)— Appba]>-Objbo- 
TioHS  TOR  Review- Instbuctioks. 

That  complaint  may  be  made  on  appeal  of 
the  trial  judge  having  incorrectly  stated  a  con- 


tention of  defendant's  counsel,  counsel  must  at 
the  time  have  called  it  to  the  court's  attention. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2646;  Dec  Dig.  %  103a*] 

5.  Homicide  (S  178*)  —  Evidence  —  iROBmi- 
natihg  Othebs. 

A  charge  that  is  not  allowable  when  one 
is  charged  with  crime  to  show  by  circumstanc- 
es or  insinuations  that  some  one  else  killed  de- 
ceased is  proper. 

[Ed.  Note. — For  other  casefi,  see  Homicide, 
Cent  Dig.  81  307-309;  Dec  Dig.  {  178.*] 

6.  Cbiuinal  Law  (f  785*)— Instbuotions— 
Bias  of  WiTKEesss. 

The  charge  that  it  is  the  duty  of  the  jury 
in  considering  the  testimony  of  defendant's  par- 
ents to  consider  their  relationship  and  partial- 
ity to  him,  and  the  effect  a  conriction  would 
have  on  them,  and  then  ascertain  as  best  they 
can  what  influence  that  would  have  on  the 
truthfulness  of  their  testimony,  and  then  give 
to  the  testimony  of  each  that  weUcht  and  ef- 
fect to  which  under  aU  the  circumstances  the 
jury  think  he  is  entitled,  is  proper. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8J  1774,  1776-1781,  1889- 
1894;   Dec  Dig,  |  785.*] 

7.  Chiuinai.  Law   (|  786*)— Ihbtbuctions— 
Intebest  of  Defendant. 

A  charge  which,  after  merely  giving  the 
history  of  leglslatiou  on  the  right  of  a  defend- 
ant to  testify  in  his  own  behalf,  proceeds: 
"Uut  •  •  •  the  law  imposes  oo  the  jurors 
the  duty  of  carefully  scmtinizluK  his  testunony 
and,  after  considering  it  to  determine  as  best 
they  can  what  influence  his  interest  in  .the  re- 
sult of  the  prosecution  will  have  on  his  testi- 
mony, and  then  give  to  his  testimony  thst 
weight  and  effect  which  under  all  tbe  drcnm- 
stauces  you  *  •  *  think  It  Is  entitled  to. 
If  you  think  he  told  tbe  truth,  it  is  your  dnty 
to  give  to  bis  testimony  the  same  weight  and 
effect  yon  would  to  the  testimony  of  any  dis- 
interested witness" — is  correct 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {» 1787.  1896-1901. 1960, 1984; 
Dec  Dig.  I  786.*1 

Appeal  from  Superior  Court  Oullford 
County ;  Peebles,  Judge. 

John  Fi^leman  was  convicted,  and  ap- 
peals. Affirmed. 

John  A  Barringer  and  W.  P.  Bynum,  both 
of  Greensboro,  for  appellant  ^e  Attorney 
General.  fi>r  the  States 

CLARK,  C.  J.  The  defendant  was  convict- 
ed of  murder  In  the  second  degree.  The 
homicide  occurred  in  Greensboro  on  the  night 
of  April  9,  1913.  The  deceased  and  the 
prisoner  had  been  drlnklDg  and  just  before 
the  homicide  were  a^lng  and  tussling.  The 
deceased  was  cn^slng  the  street  near  an 
electric  light,  the  prisoner  following  closely 
b^nd,  when,  as  several  testified,  the  latter, 
taking  a  pistol  from  his  right  hind  pocket, 
fired  it  at  the  deceased,  who  walked  on  a  few 
steps  and  fell.  This  the  prisoner  denied. 
The  wound  was  on  the  left  side  of  the  bead 
near  the  back.  The  prisoner  was  engaged  in 
business  in  the  dty,  and  the  officers,  being 
unable  to  find  him  the  next  morning,  went 
out  to  his  father's  house  about  6  miles  from 
town  and  foand  htm  In  the  woods  about  300 
or  400  yards  from  the  house.    He  had  a 


*For  othsr  eaam  see  hum  tople  and  Motion  NUHBEB  in  Dec.  Dig.  A  Am.  Dig.  ^-No.  Sertw  ft  Rop'r  Indsxw 
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be^iailt  and  oreicoat  with  him  and  was  get- 
ting up  from  the  aallt  This  was  between 
11  and  12  o'clock.  The  prisoner  testified 
that  he  was  near  the  place  ot  the  homldde  at 
the  time  of  the  shootins  and  heard  the  shot 
but  denied  that  he  fired  It  He  admitted  that 
he  had  been  Indicted  sereral  times  for  re- 
tailing; that  the  shooting  took  place 'Ebont 
10  days  atter  the  last  trial,  and  a  nomber 
ot  such  cases  were  still  pending  against  him. 
There  was  evidence  tending  to  show  that  the 
deceased  was  supposed  to  be  a  detective. 

[1]  The  first  exception  is  that,  after  a  wit- 
ness had  been  examined  by  the  state  and 
cross-examined  and  tbea  n^ain  examined  by 
the  state  and  stood  aside,  the  counsel  for  the 
prisoner  asked  permisBlon  to  exandne  the 
witness  on  matters  which  had  already  been 
gone  into  by  connsel  on  both  sides,  and  the 
court  "declined  to  allow  Oie  qnestion  as  a 
matter  of  discrettim.''  Tbia  was  In  the  dis- 
cretion of  the  court.  State  t.  Onma,  U9  M. 
C  822,  25  S.  B.  819;  Htate  t.  nmmersont 
liS  N.  0.  1173,  24  N.  B.  484;  Sutton  t.  Wal- 
ters, 118  N.  G.  495,  24  &  B.  857;  OUve 
OUve,  95  N,  C  480;  Pain  t.  Pain,  80  N.  a 
822.  In  the  latest  case  (In  re  Abee^  146  N. 
a  273,  69  S.  700)  the  court  said  that  the 
recalling  of  witnesses  for  farther  examina- 
tion Is  a  matter  resting  in  the  discretion  of 
the  trial  judge  and  is  not  subject  to  review. 

The  prisoner  excepted  to  tlie  foUowti^ 
charge:  '^e  prisoner's  mother  and  fafh^ 
had  a  perfect  right  to  come  in  the  courthouse 
and  manifest  an  interest  in  his  defbosa  But 
you  have  no  rl^t  In  making  up  your  verdict 
to  take  them  into  consideration  at  alL**  This, 
however,  must  be  read  in  connection  with  the 
context 

[2]  The  court  just  before  this  had  said: 
"The  wifb  of  the  deceased  has  been  before 
you  as  an  exhibit  and  the  mother  and  father 
of  the  prisoner  have  been  before  you  all  they 
could,  and  ai^Kals  have  been  made  to  you 
to  ti^e  into  consideration  thdr  feelings  in 
making  out  your  verdict;  and  the  effect  it 
would  have  upon  them.  Mrs.  Tucker  (the 
wife  of  the  deceased)  had  a  perfect  right  to 
come  Into  the  courthouse  and  manifest  an 
interest  In  this  prosecutloiL"  And,  just 
after  Che  paragraph  above  excepted  to,  the 
court  said:  "You  are  sworn  to  decide  this 
case  according  to  the  evidence  and  not  ac- 
cording to  sympathy  or  feeling  for  anybody 
at  all."  The  court  was  not  referring  to  the 
testimony  which  had  been  given  by  the 
father  and  mother  of  the  prisoner  but  was 
properly  warning  the  Jury  against  being  In- 
fluenced In  their  verdict  by  sympathy  for 
either  side.  As  Chief  Justice  Merrlmon  said : 
The  "Judge  is  not  a  mere  moderator  but  he 
Is  an  IntefH'al  and  essential  part  of  the  court 
and  should  see  that  Justice  Is  ImpartlaUy 
administered." 

[3, 4]  Exception  3  is  because  the  Judge 
stated  one  of  the  contentions  of  the  prison- 
er's counseL  It  does  not  appear  from  the 
case  on  appeal  that  this  was  an  incorrect 


statement  or  that  It  pr^dl<»d  the  ^isonor. 
It  has  been  held  tliat,  U  the  court  does  not 
correctly  state  sncA  contention,  it  Is  tlw  duty 
of  connsel  at  the  time  to  call  the  matter  to 
the  attention  of  tlte  court  or  it  will  not  be  con- 
sidered on  app^  JeffzesB  t.  Railroad,  158 
N.  O.  215.  73  S.  B.  lOlB;  State  v.  Oox.  158 
N.  a  638,  09  a  B.  419; 

[I]  Bxc^tlon  4  is  to  tlte  fbDowbis  diaxge: 
"It  is  not  allowable^  when  one  man  Is  duurg- 
ed  vrith  a  crime,  to  show  by  drcumstances  or 
insinuations  that  sfKue  one  else  killed  deceas- 
ed." The  diarge  was  correct  It  la  not  a 
question  of  some  one  else  kiUing  bim  but 
whether  the  prisoner  killed  the  deceased  <« 
not 

In  State  t.  Lambert,  98  N.  C  628,  it  was 
held  that  evldoice  cannot  be  admitted  to 
show  that  a  third  party  iKd  maUce  to  the 
deoeased,  a  motive  to  take  his  lite,  vfpporta- 
nlty  to  do  so,  and  had  threatoied  to  do  so.  In 
that  case  State  t.  Davis,  77  N.  a  483,  to  the 
same  effect  la  quoted. 

[I]  Tbe  prisoner  further  excepts  because 
the  court  dtarged  the  Jury:  "When  you 
come  to  consider  the  testimony  of  bis  father 
and  mother,  it  is  your  duty  to  consider  thdr 
relationship  to  him,  thdr  partlalily  to  bim, 
and  the  effect  ttiat  it  would  have  on  them 
to  have  him  convicted,  and  then  ascertain 
as  best  you  can  what  influence  that  would 
have  upon  Uie  truthfulness  of  their  testi- 
mony, and  then  give  to  the  testimony  of  each 
one  ttiat  wei^t  and  effect  which  under  all 
the  circumstances  yon  think  he  is  entitled." 
We  find  no  error  in  this  instructloa  It  calls 
fairiy  to  tlie  attention  of  the  Jury  the  at- 
tendant drcumstances  which  ml^t  bias  their 
testimony  and  left  the  Jury  to  Judge  vbRt 
weight  and  effect  they  should  give  It 

[7]  The  last  CTceptlcm  Is  that  the  court 
charged  the  Jury:  "When  you  come  to  ccm- 
slder  the  testimony  of  the  prisoner,  you  must 
remember  that  prior  to  1881  the  law  did  not 
regard  the  testimony  of  a  man  charged  with 
a  crime  as  fit  to  go  before  the  Jury,  but  they 
found  that  there  were  some  very  hard  cas- 
es, and  in  order  to  obviate  any  trouble  uf 
that  sort  in  1881  the  Legislature  very  proper- 
ly passed  a  law  allowing  anybody  charged 
with  a  crime,  even  though  a  conviction  would 
forfeit  his  life,  to  go  upon  the  witness  stand 
and  testify  in  his  own  behalf."  This  was 
merely  the  history  of  the  legislation  on  this 
subject,  and  the  court  added  immediately: 
"But  at  tbe  same  time  the  laW  imposes  upon 
the  Jurors  the  duty  of  carefully  scrutlDlzing 
his  testimony  and,  after  considering  It  to 
determine  as  b«it  they  can  what  influence  bii^ 
interest  In  tbe  result  of  the  prosecution  will 
have  upon  his  testimony,  and  then  give  to  his 
testimony  that  weight  and  effect  which  under 
all  the  circumstances  you  and  your  con- 
science think  It  is  entitled  to.  If  you  think 
be  told  the  truth.  It  Is  your  duty  to  give  to 
hia  testimony  the  same  weight  and  effect  you 
would  to  tbe  testimony  of  any  disinterested 
witness.*'  This  instmcttm  Is  correct.  State 
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T.  Hjen,  100  N.  G.  512,  6  S.  E.  420.  and  cases 
tbere  cited,  and  dtatlons  to  tttat  case  In 
Anno.  Ed. 
No  error. 

WAI/KER.  J.  (concnrrlng  in  tbe  resnlt).  I 
think  tbe  opinion  of  the  court  in  this  case 
states  the  correct  rnle  with  respect  to  tbe 
credit  a  jary  should  give  to  a  witness  likely 
to  be  biased  by  his  interest  In  the  cause  or 
bis  relation  to  It  or  to  the  parties  when  it 
says:  *The  prisoner  further  excepts  because 
the  court  charged  the  Jury:  'When  you 
come  to  consider  the  testimony  of  bis  father 
and  mother,  it  Is  your  duty  to  consider  their 
relationship  to  him,  their  partialis  to  him, 
and  the  effect  that  it  would  have  on  them  to 
tiave  him  convicted,  and  then  ascertain  as 
best  you  can  what  influence  that  would 
hare  upon  the  truthfulness  of  their  testi- 
mony, and  then  give  to  tbe  testimony  of  each 
one  that  weight  and  effect  which  under  all 
the  drcnmstances  yon  think  he  la  entitled.* 
We  find  no  error  in  this  instruction.  It  calls 
fairly  to  the  attention  of  the  Jury  the  at- 
tendant drcumstancea  which  might  bias 
their  tastlraony  and  left  the  Jury  to  Judge 
what  weight  and  effect  Uiey  should  give  It" 
This,  as  I  understand  the  law,  and  have  al- 
ways understood  It,  Is  substantially  the  cor- 
rect rule.  It  provides  against  undue  in- 
fluence upon  ttie  Jury  by  bias  and  at  the  same 
time  gives  to  the  testimony  of  the  Interested 
witness  Its  proper  weight,  if  not  thus  in- 
flnenced,  and  also  subjects  It  to  further  ex- 
amination and  scrutiny  by  Qie  Jury,  as  re- 
gards any  other  drcumstauce,  audi  as  char> 
acter,  demeanor,  opportunity  for  knowledge, 
and  so  forth,  which  may  be  calculated  to 
Btroigthen  or  weaken  it,  so  that  finally  the 
Jury,  upon  full  consideration  of  them  all, 
may  intelligently  consider  the  testimony  and 
extract  the  truth  from  it.  I  also  concur  in 
this  statement,  when  referring  to  the  defend- 
ant's own  testimony:  "Tbe  law  Imposes  up- 
on the  Jnrors  the  duty  of  carefully  scrutinis- 
ing his  testimony  and,  after  considering  it, 
to  determine  as  best  they  can  what  in- 
fluence bis  interest  In  the  result  of  the  prose- 
cution will  have  upon  his  testimony,  and  then 
give  to  his  testimony  that  weight  and  effect 
which  under  all  tbe  circumstances  you  and 
your  conscience  think  It  Is  entitled  to."  I  do 
not  assent  to  the  qualification  of  It  in  these 
words:  "If  you  think  he  told  the  truth,  it  is 
your  duty  to  give  to  his  testimony  the  same 
weight  and  effect  yon  would  to  the  testimony 
of  any  disinterested  witness."  If  the  Jury 
find  that  a  witness  has  told  the  truth,  they 
should,  of  course,  decide  according  to  his  tes- 
timony, without  the  necessity  of  any  com- 
parison with  others.  The  truth  Is  what  they 
are  required  to  find.  If  it  Is  meant  that,  if 
they  find  that  the  witness  was  not  influenced 
by  bis  natural  bias,  they  should  give  his  tes- 
tiniony  the  same  weight  and  effect  as  the 
testimony  of  the  other  witnesses  who  are  dis- , 


Interested  and  impartial,  and  that  la  what  I 
suppose  is  meant.  It  Is  clearly  erroneous;  Be- 
cause, his  bias  removed,  the  Interested  wit- 
ness may  stIU  not  be  entitled  to  tbe  same 
weight  as  the  others,  as  they,  by  their  greater 
Intelligence,  knowledge  of  the  &cts,  demean- 
or in  the  witness  box,  and  so  forth,  may  have 
entitled  th^nsdves  to  the  greatw  confidence 
of  tbe  July  and  thehr  testimony  to  greater 
weight 

We  had  better  follow  the  long  line  of  prec- 
edents established  by  this  court  throughout 
many  years  and  adopt  the  first  rule  stated  in 
the  opinion  without  the  added  qualification. 
State  V.  Nash.  SO  N.  C.  35;  State  v.  Nat, 
51  N.  0. 114;  Flynt  v.  Bodenhamer,  80  N.  O. 
206 ;  State  v.  Byers,  100  N.  C.  612,  6  S.  B. 
420;  HUl  V.  Sprinkle,  76  N.  0.  363 ;  State,  v. 
Vann  (at  last  term)  77  S.  B.  295  ;  State  v. 
Graham,  133  N.  O.  662,  46  S.  D.  614 ;  Hern- 
don  V.  Railway,  162  N.  0.  ,  78  8.  EL  287 : 

and  nnmerons  othw  cases  decided  by  us  to 
the  same  effect 

The  qualification  of  the  rule,  though,  as 
made  by  the  court  below  was  in  favor  of  the 
defendant,  and  he  therefore  cannot  complain. 

BROWN,  3^  ooncura  in  this  oidniim. 


BARNES  V.  NORTH  CAROLINA  FUBLIO 
SERVICE  CO. 

(Supreme  Oonrt  of  North  Carcdlna.    Nov.  6, 
191^) 

Studr  Rahaoi-db  (i  87*)— Dbitino  Animals 
NBAS  Track— liiABiUTT  of  Company. 
One  who  drives  a  hone  close  to  a  street 
car  cannot  recover  from  the  car  company  for 
injuries  occasioned  by  tbe  fright  of  the  hor*e 
at  the  usual  aud  customary  operation  ot  the 
car;  this  beluz  particular^  true  where  the 
driver,  though  able  to  torn  down  another  street, 
(alls  to  do  so. 

[Bd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  H  181*  ISZ;  Dea  Dig.  | 
87.*] 

Appeal  from  Superior  Oonrt,  OnlUord  Coun- 
ty; Shaw,  Jndgew 

Action  by  W.  W.  Bamse  against  the  Nfwtb 
Carolina  Public  Service  Company.  From  a 
Judgmott  of  nonsuit^  plaintiff  ai^teala.  Af- 
firmed. 

John  A.  Barrings,  of  Oreensboro,  for  ap- 
pellant Taylor  &  Scales,  of  Oreensboro, 
for  appellee. 

CLARK,  a  J.  On  May  81.  1912,  the 
plaintiff  in  a  bu^y  was  driving  a  hor^ 
on  Church  street  in  Oreensboro.  Riding  with 
him  was  a  boy,  leading  a  young,  unbroken 
colt  In  the  rear  of  the  bnggy  by  a  halter. 
The  street  car  of  the  defendant  was  on  its 
regular  run  on  said  street  When  the  car 
had  reached  a  point  about  76  yards  south 
of  the  Intersection  of  North  Davie  street  with 
said  ChunA  street,  the  motorman  on  the 
car  and  the  plaintiff  saw  each  oth»;  they 


•tte  otlwr  esMB  Me  smm  topia  and  McHon  NUUBBU  in  Dm.  Dig.  A  Aa.  Dla>  K«r-Mo,  BnlM  *  B«p'r  ladaxw 
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being  then  abont  ISO  yards  apart  Tbe  plain- 
tiff drove  on,  he  saTs,  abont  75  yards  forther 
towards  the  car;  the  horse  and  colt  diow- 
ing  signs  of  trtght  at  tbe  approaching  fiar, 
and  becoming  more  frli^tened  as  It  drew 
nearer,  ^e  motorman  did  not  stop  the  car, 
or  slacken  speed,  and,  when  It  came  abreast 
of  the  boggy,  the  colt  jumped  upon  one  of 
Uie  rear  wheels  of  the  boggy,  and  upset  It, 
throwing  the  plaintiff  to  the  groond,  wherry 
he  was  injured.  There  was  no  collision  of 
any  kind.  There  was  nothing  onosoal  about 
tlie  car,  which  was  running  at  the  usual  rate 
of  speed,  and  making  no  nolsea  except  that 
necessarily  Incident  to  the  operation  of  street 
cars. 

(I]  The  plaintiff  testified  that  after  the 
horses  became  frightened  he  continued  to 
drive  towards  the  car,  and  even  started  to 
drive  across  the  track  directly  In  front  of 
It  He  further  testified,  that  the  colt  was 
unbrok^  and  skittish,  and  that  he  would 
have  known  U  would  be  frightened  by  the  car 
If  he  bad  thought  abont  It ;  that  there  were 
croBs  streets  near  where  the  acddrat  hap- 
pened which  he  could  have  turned  Into  after 
his  team  became  frightened,  but  did  not  do 
so  because  he  thought  he  had  as  much  right 
on  Church  street  as  defendant's  car. 

Upon  this  evidence  his  honor  properly  al- 
lowed the  motion  to  nonsuit  It  appears 
from  the  plalntUTs  own  evidence  that  he  was 
not  injured  by  reason  of  any  negligence  on 
the  part  of  the  defendant's  motorman,  but 
by  reason  of  his  horses  becoming  fr^tened 
by  a  street  car  operated  in  the  usual  method. 
It  Is  true  that  he  had  as  moch  right  on  the 
street  as  the  car ;  but  the  car  had  as  much 
right  as  he  did.  It  was  serving  the  public 
ip  the  usual  and  ordinary  manner  and  without 
any  mmecessair  nol8&  Tbe  plaintlfl  ahouM 
not  have  driven  further  In  the  direction  of 
the  car  after  he  saw  that  his  team  was 
frightened,  when  he  could  have  turned  out 
in  the  bystreet  The  Injury  wis  canaed  by 
hia  own  want  of  care,  and  not  any  want 
of  care  on  the  part  of  the  d^endant 

In  Doster  v.  Street  Sailway»  U7  N.  G.  661. 
23S.Si.490,  S4LuB.A.481,  the  court  said: 
"Where  a  horse  is  being  drivoi  or  is  running 
uncontrolled  along  the  highway  parallel  to  a 
railway  of  any  kind,  though  it  give  unmis- 
takable evidence  by  its  movements  that  It  Is 
alarmed  at  an  approacbii^  train  or  car,  the 
engineer  or  motorman  In  charge  Is  not  neg- 
ligent In  falling  to  diminish  tbe  speed,"  in 
the  absence  of  a  collision.  The  court  further 
said:  "Tbe  plaintiff  volontarily  exposed  him- 
self, his  buggy,  and  his  mule  to  the  risk  of 
any  accident  which  might  be  caused  by  the 
animal  taking  fright  at  the  usual  noise  In- 
cident to  running  a  street  car  by  electricity ; 
there  being  no  testimony  tending  to  show 
that  the  motorman  wantonly  or  maliciously 
made  unnecessary  tuAm  for  the  purpose  of 
scaring  the  uilmal." 

Tben  Is  no  suggestion  In  the  complaint, 


or  the  testtmony,  tbat  flie  motorman  In  this 
case  wantonly  or  malldoualy  ran  the  cair  to 
where,  the  plaintiff  was.  In  the  DOster  Case 
the  plataitUf  waved  the  motarman  to  atop  the 
car,  and  ealtod  to  him  to  do  bo,  and  finally 
got  ont  of  bis  buggy,  and  h^  the  bridle  of 
his  horB&  In  the  present  case  the  plaintiff 
made  no  motimi  at  any  kind,  nor  gave  any 
signal  for  the  car  to  stoi^  but  drove  on  to- 
wards the  car. 

The  role  laid  down  In  Doster  t.  Street 
Railway,  supra,  that  a  street  railway  etnn- 
pany  la  not  liable  for  an  injory  resulting 
from  horses  being  frightened  by  the  noises 
or  appearance  of  the  car  when  operated  in 
the  usual  manner  has  been  dted  and  ap- 
proved. Everett  v.  Railroad.  121  N.  a  620, 
27  S.  B.  991;  Dunn  v.  Railroad,  124  N.  C. 
257,  260,  32  S.  B.  711;  Miller  v.  Railroad, 
128  N.  C.  37,  38  a  B.  29.  "Railroad  com- 
panies running  their  trains  in  a  lawful  and 
usual  manner  are  not  respon^ble  for  dam- 
ages occurring  to  travelers  along  the  road  In 
consequence  of  their  team  taking  frl0it  at 
tbe  noises  ordinarily  made  by  the  operation 
of  suoh  trains."  2  Thompson,  Neg.  par.  190S ; 
2  Shearman  A  Redfleld,  Neg.  (6th  Ed.)  {  4S5; 
Morgan  v.  RaUroad,  08  N.  a  247,  3  S.  E.  606 ; 
36  Cyc.  1487,  1488^  1490;  Clark  on  Street 
R.  R.  ^  Ed.)  114.  The  reason  of  the  rule 
is  thus  stated  In  Doster  v.  Street  Railway, 
U7  N.  a  668,  23  S.  a  460^  34  L  R.  A.  481: 
"People  who  pay  their  money  in  the  reason- 
able expectation  of  being  carried  expeditious- 
ly are  not  to  be  delayed  by  every  person  who 
ventures  to  test  the  nerve  of  a  horse  or  a 
mole  by  driving  it  along  the  same  street  on 
which  a  company  nms  its  street  cars  by  elec- 
trtdtr.  Where  persons  sabject  themselves 
to  such  risks,-  and  no  collision  with  the  mov- 
ing car  ensues.  Injuries  caused  by  the  con- 
duct ot  f  lightened  animals  are  deemed  in 
law  to  be  due  directly  to  th^  own  want 
of  care." 

A  condition  mli^t  occnr  In  whteb  a  street 
car  should  halt  for  a  moment,  as  i^  for  In- 
stancy It  should  suddenly  oome  around  a 
comer,  frightening  a  horse,  and  tbe  motor- 
man  can  see  that  ixy  halting  a  moment  the 
driver  may  be  given  an  opportunity  to  turn 
around,  and  drive  off  In  safety.  In  this  and 
other  conceivable  cases  it  would  be  n^llgent 
for  the  motorman  not  to  stop  his  c«  a  brief 
period  to  give  the  driver  of  the  oonveysnce 
an  opportunity  to  save  himself  Bnt  nothing 
of  this  kind  occurred  In  this  case. 

The  plaintlfl  testified  that  he  was  150  yards 
from  the  car  when  he  first  saw  It  snd  after 
seeing  It  he  continued  to  drive  towards  it  a 
distance  of  75  yards  before  the  accident  oc- 
curred. Both  car  and  plaintiff  were  traveling 
towards  the  point  where  North  Davie  street 
crosses  Church  street  Tbe  plaintiff  ahould 
not  have  eq;>ected  that  the  car  should  stop 
and  wait  till  he  might  get  to  Davie  street 
and  turn  down  It  He  abonld  have  givoi 
way  for  the  car,  for  he  knew  that  his  animals 
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were  frigbtened.  He  conld  have  torned 
back,  or  could  have  turned  down  a  side 
street  The  car  conld  not  have  done  tbls. 
Nor,  as  It  was  engaged  in  a  service  for  the 
public,  should  the  plaintiff  have  expected  that 
the  car  should  stop,  when  he  had  ample  op- 
portunity to  do  so  himself,  and  avoid  the  in- 
Jury.  The  proximate  cause  of  bis  injury 
was  tils  own  conduct  Strickland  t.  Rail- 
road, 150  N.  O.  4,  63  S.  E.  161. 

We  need  not  consider  the  evidence  as  to 
the  nature  of  -  the  plaintiffs  injuries,  which 
were  serious.  There  waa  certainly  damnum, 
but  not  injnria.  The  plaintlfT  was  not  In- 
jured by  a  collision  with  the  defendant's  car, 
but  by  the  colt  overturning  his  buggy,  and 
throwing  him  out  The  colt  was  frightened 
when  the  defendant's  car  was  where  it  had 
a  right  ^  be,  in  the  public  service,  and  was 
being  operated  in  the  usual  manner.  The 
colt  was  frightened  because  the  plaintiff  did 
not  choose  to  turn  down  one  of  the  bj^treets. 
but  drove  <»i  probably  76  yards  towarda  Oia 
car,  which  was  frightening  his  team  more 
and  more  as  he  approached  Jt  The  car  was 
not  ninnlng  nnusoally  fast  Indeed,  it  ap- 
pears that  tbe  plaintiff  waa  going  at  the 
same  speed,  as  each  moved  76  yards  after 
the  plalutlfl  and  motorman  aaw  each  other. 

There  Is  a  wide  distinction  In  many  re- 
spects between  a  street  car  and  an  avtomo- 
bile.  Tbe  street  car  la  engaged  in  a  public 
service,  and  running  regular  schednlee,  which 
it  owes  a  dn^  to  the  public  to  observe.  It 
la  Tunning  on  &  regular  track,  and  canuQt 
torn  out,  nor  can  it  stop  without  losing  Its 
schedule.  The  noises  it  makes  are  not  as 
calculated  to  trl^ten  teams  as  an  automo- 
bile, and  the  streets  on  which  the  street  cars 
are  to  be  found  are  well  known  to  drivers, 
who  can  avoid  them,  whereas  an  automobile 
may  be  met  with  anywhere  and  unexpectedly. 
A  street  car  runs  slower,  and  makes  frequent 
stops.  For  these  and  other  reasons,  the 
statute  has  prescribed  the  speed  limit  of  au- 
tomobiles, and  the  duties  of  cbaufiCenrs  on 
meeting  people  whose  teams  are  frightened. 
Chapter  107,  Laws  1813. 

The  Judgment  of  mmsnit  is  aflSrmed. 


STATE  V.  SHEI/rON. 

(Supreme  Court  of  North  Carolina.    Not.  6, 
1913.) 

1.  Cbiuinax  liaw  780*)-^^BiAi<— Rhubks 
or  Judge. 

The  remark  of  the  jadge  that  defendant 
could  deny  it,  made  Id  reply  to  the  ansound 
argnment  of  defendant's  coudbcI,  in  addressing 
tbe  court  as  to  the  incompetency  of  a  conversa- 
tion between  defendant  and  bis  wife,  with  whose 
murder  he  was  charged,  that  this  kind  of  evi- 
dence was  analogous  to  that  prohibited  by  Be- 
visal  190&,  {  1631,  and  that  if  witness  did  not 
state  the  truth  as  t6  the  conversation,  the  wife 
being  dead,  there  would  be  no  one  to  deny  it, 
was  not  improper. 

[EdL  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.    1693;  Dec  Dig.  {  780.*] 
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2.  WmfSBBBB  a  128*)— OoimEBBATion  Be- 

Twnif  DiOEASSD  ABD  DBRHDAIIT— CUHl- 

HAL  Case. 

Bevisal  1906.  |  1631,  prohibiting  evidence 
of  a  party  in  interest  a^Unst  the  executor  or 
administrator  of  a  decedent  as  to  a  conversa- 
tion or  transaction  with  decedent,  has  no  appli- 
cation to  criminal  cases,  so  as  to  prevent  the  state 
introducing  evidence  of  a  eonveisatton  between 
defendant  an4  one  whom  he  is  charged  with 
murdering. 

[Ed.  Note.~For  other  cases,  see  Witnesses, 
Gent  Dig.  U  668-666.  662-664,  670;  Dec.  Dig. 
g  128.*] 

8.  HonoiDE  ({  840*)— HninfTiTWW  Bbbob— 

iNSTBUOTIOns. 

The  charge  on  burden  of  proof  to  show 
wlllfal,  deliberate,  and  premeditated  kilUng, 
and  on  reasonable  doubt  tHing  full  and  dear, 
the  nae  of  the  words  ''beyond  a  reasonable 
doubt."  instead  of  properly  "to  the  satisfac- 
tion of  the  jury."  in  the  charge  to  find  guilty 
of  murder  In  the  second  d«n^  "if  yon  find 
*  *  *  beyond  a  reasonable  doubt  that  de- 
fendant previons  to  the  time  he  killed  •  *  * 
was  80  intoxicated  as  not  to  be  able  to  form 
a  specific  intent,  and  to  deliberate  EUid  premed- 
itate, bat  was  not  Insane,  *  *  *  so  as  not 
to  know  the  difference  between  right  and 
wrong,  and  witii  a  deadly  weapon  slew  •  *  * 
with  notice,"  was  not  of  sufficient  importance 
to  warrant  a  new  triaL 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  %i  716-717,  720;  Dec  Dig.  |  340.*] 

4.  HoiaciDE  (H  150,  238*)  —  Iktoxioation 
Reduczno  Dkobbb— Burden  or  Pioor. 
While  the  burden  of  proof  is  on  the  state 
at  all  times  to  prove  the  willfol,  deliberate, 
and  premeditated  killing,  yet  defendant  claim- 
ing that  at  the  time  of  and  Immediately  before 
the  homicide  he  had  been  rendered,  by  drunk- 
enuess,  incapable  of  forming  a  deliberate  and 
premeditated  purpose  to  kiD,  has  the  burden 
of  proving  it,  not  however  beyond  a  reasonable 
doubt  but  only  to  the  satisfaction  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  IS  276,  601;  Dec  Dig.  U  160,  238.  "J 

6.  HouiciDB  ({  340*)— Habmusb  Bbbos— In- 

STBUCTIONS. 

Where  there  was  no  sufficient  evidence 
that  at  the  time  of  tbs  homicide  defendant  wag 
In  such  a  mental  condition,  brought  about  by 
excessive  drinking,  as  to  render  him  incapable 
of  committing  deliberate  and  premeditated 
murder,  error  in  instructing  as  to  the  harden 
«D  him  to  show  such  condition  is  harmless. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  li  715-717,  720;  Dec  Dig.  }  340.*] 

6.  HoMidDx  (g  28*)— Intoxication  Reduo* 

INO  DXOBEE. 

Where  the  purpose  to  kill  was  deliberately 
and  ^remeditatedly  formed  when  sober,  imbib- 
ing intoxicants  to  whatever  degree  or  extent 
in  order  to  carry  oat  the  design  Mil  not  avail 
to  reduce  the  murder  to  the  second  degree. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  II  44,  46,  46.  183;  Pec  Dig.  | 


7.  HoMTciDB  (I  238*)— Intoxication  Reduc- 
ing DeOBEB— BVIDBNCE. 

Evidence,  in  a  homicide  case,  held  insuffi- 
cient to  show  that  at  the  time  of  the  hilling 
defendant  was  so  drunk  as  to  render  him  utter- 
ly incapable  of  forming  a  deliberate  and  pre- 
meditated purpose  to  kill,  but  rather  to  show 
that  he  bad  for  months  been  deliberating  and 
premeditating  the  murder,  and  that  any  drink- 
ing by  him  on  the  day  of  the  kilUng  waa  to  as- 
sist hfm  to  execute  nis  purpose. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  8  601;  Dec  Dig.  §  238.*] 
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Appeal  from  Superior  Court,  Bo^lngbam 
Counlr;  tan^  Jndga 

Walter  ShAlton  was  conTlcted  of  mord^ 
in  the  first  degree,  and  appeals.  Affirmed. 

P.  T.  Stiers,  of  ReedsvlUe,  and  0.  O.  Mc- 
Micbael,  of  Wentwortb,  for  appellant  At- 
tome7  Gowral  Bickett  and  Assistant  Attor* 
ner  General  CalTert,  for  the  States 

BBOWN,  X  The  deCendant  offered  no 
evidence,  and  the  case  was  tried  upon  that 
Introdnced  by  the  state.  This  evldoiee  tends 
to  prove  these  facts:  The  dtfendant  waa 
the  hnsband  of  Lola  Shelton.  It  la  erldoit 
that  th^  lived  unhappily  farther.  Abont 
two  weeks  prior  to  Ghristmas,  1912,  the  wife 
refused  to  live  with  the  defendant  any  long- 
er tm  account  <^  hla  conduct,  and  she  went 
to  the  home  of  her  mother.  On  Christmas 
eve  defendant  went  there  and  pointed  a  pis- 
tol at  bis  wife  and  told  her  he  would  kill  her 
if  she  did  not  live  with  him.  He  then  aAed 
for  hto  overcoat,  and,  as  he  waa  about  to 
leave,  said  to  his  wife's  sister  that  be  In- 
tended to  kill  his  wife  whoi  she  pat  her  foot 
off  the  lot,  and  Instructed  her  to  tell  his 
wife.  ISiefe  is  no  evidence  that  he  was  so 
drunk  on  this  occasion  that  be  was  irre- 
sponsUfle  and  did  not  know  what  he  did  and 
said.  About  tat  days  before  the  homicide 
defendant  told  one  Adklns  he  was  going  to 
kill  his  wife  because  she  would  not  live  with 
him,  and  he  told  at  different  times  numerous 
other  witnesses  that  he  was  going  to  kill 
hlB  wife,  and  the  whole  Trent  family,  being 
the  family  of  his  wife;  that  she  had  sworn  to 
lies  on  him.  On  the  24th  day  of  March, 
1913,  the  wife  was  at  the  home  of  Mrs.  Jen- 
nie Black  In  ReidsvlUe.  She  was  sitting  in  a 
room  with  several  other  people,  when  the 
defendant  came  in,  walked  up  to  his  wife, 
and  started  to  put  his  hand  in  his  pocket 
His  wife  threw  ap  both  hands  and  started 
towards  him,  when  he  pulled  out  his  pistol 
and  shot  her  twice.  The  wife  fell  and  died 
in  seven  or  eight  minutes.  A  sister  of  the 
defendant  th<en  pushed  him  towards  the  door, 
and  he  went  out  into  the  yard,  where  he  was 
arrested  by  two  men,  and  as  he  was  being 
led  away  he  said:  "I  did  what  I  said  I  was 
going  to  do,  what  I  wanted  to  do.  I  put 
three  balls  In  her,  and  I  will  go  to  the  elec- 
tric chair  for  it"  He  repeated  this  state- 
ment afterwards  to  other  witnesses. 

The  exceptions  to  the  evidence  are  with- 
out merit  and  are  not  of  sufficient  impor- 
tance to  require  discussion. 

[1,2]  The  third  exception  relates  to  a  re- 
mark of  the  judge.  Counsel  for  the  defense, 
in  addressing  the  court  as  to  the  Incompe- 
tency of  a  conversation  between  the  defend- 
ant and  his  wife,  maintained  that  this  kind 
of  evidence  was  analogous  to  that  prohibited 
by  section  1631  of  the  Kevisal;  that  if  the 
witness  Effie  Trent  did  not  state  the  truth 
about  the  conversation,  her  sister  Lula  Shel- 
ton being  dead,  th«e  would  be  no  one  to 


deny  It  Ttie  ^ToSgo  runarked  ficom  the  bezudi 
and  in  the  hearing  <tf  the  Jury  that  the  de- 
fendant could  deny  it,  and  to  this  remark  the 
defendant  excepts.  The  exception  ought  not 
to  be  snatained.  Section  1631  haa  no  appli- 
cation whatever  to  criminal  cases.  The  con- 
versation between  the  husband  and  the  wife 
in  which  he  threatened  to  kill  her  was  en- 
tirely competent  The  Judge  was  simply  re- 
plying to  an  unsound  legal  proposition  that 
was  being  argued  by  the  counsel  for  the  de- 
fendant wd  hiB  remaAs  were  In  no  way 
Improper.  He  subsequently  In  his  diarge 
warned  the  Jury  that  they  could  not  consider 
to  the  prejudice  of  the  defmdant  the  fact 
that  he  did  not  go  upon  the  stand  and  testify 
as  a  witUesa. 

[3, 4]  3^  ezception  dil^  relied  on  by 
the  defendant  la  to  the  fallowing  extract 
from  the  charge  <tf  the  court:  "If  you  find 
from  the  evidence  beyond  a  reasonable  doubt 
that  the  defendant  {oevlous  to  the  time  be 
killed  hJs  wife,  if  yon  find  he  did  kill  her, 
was  so  Intoxicated  aa  not  to  be  able  to  torm 
a  spedflc  Intent  and  to  deliberate  and  pre- 
meditate, but  was  not  Insane  reason  of  it 
as  befbre  ei^lalned  to  you,  so  as  not  to  kiu»w 
the  dlffer^ce  between  right  and  wrong,  and 
with  a  deadly  weapon  slew  his  wife  with 
nujice^  you  will  find  him  guilty  of  murder 
In  the  second  degree."  His  honor  erred  in 
using  the  words  "beyond  a  reasonable  doubt" 
In  that  cmmectlon,  but  we  do  not  think  the 
error  was  very  material  and  of  sufficient  Im- 
portance to  warrant  another  trial.  The  bur- 
den of  proof  1b  on  the  state  at  all  times  to 
prove  the  willful,  deliberate,  and  premeditat- 
ed killing,  and  his  honor  so  instructed  the 
Jury  very  clearly;  but  where  the  defendant 
claims  that  at  the  time  of  and  Immediately 
before  the  homicide  be  had  been  rendered 
incapable  of  forming  a  deliberate  and  pre- 
meditated purpose  to  kill  by  reason  of 
drunkenness,  the  burden  Is  on  hUn  to  prove 
It  not  beyond  a  reasonable  doubt  but  to  the 
satisfaction  of  the  Jury.  The  charge  of  the 
court  upon  the  burden  of  proof  and  the 
doctrine  of  reasonable  doubt  Is  so  full  and 
clear  that  it  would  scarcely  have  been  mis- 
understood. His  honor  said :  "This  de- 
fendant not  only  pleads  not  guilty  to  this 
charge  against  him,  but  when  be  comes  into 
this  court  and  put  upon  his  trial.  Is  presum- 
ed to  be  Innocent  of  any  crime.  This  is  no 
mere  idle  presumption  to  be  disregarded  at 
will,  but  is  a  fundamental  principle  of  the 
law  of  this  state,  and  applies  In  this  case, 
as  in  all  other  trials  for  violation  of  the  crim- 
inal laws.  And  a  defendant  is  covered  witili 
this  presumption  of  innojence  until  the  state 
by  competent  evidence  rebuts  such  presump- 
tion, and,  before  yon  can  return  a  verdict 
of  guilty  against  this  defendant  of  any  de- 
gree of  crime,  the  state  must  have  satisfied 
you  of  his  guilt  ^^^d  that  to  the  exclnsioa 
of  every  reasonable  doubt  That  is  the  bur- 
den that  is  upon  the  state  In  this  case.  I 
repeat,  to  prove  the  guilt  at  this  detotdant 
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>eyond  a  reasonable  donbt  before  yon  can 
"onvlct  him  of  any  degree  of  homidde." 

LS]  We  are  farther  of  the  opinion  that  the 
rbarge  was  harmless  error  for  the  reason 
liat  there  is  no  sufficient  evidence  In  the 
'ecord.  that  at  the  time  of  the  homidde  he 
vas  in  such  a  mental  condition,  brought 
ibont  by  excessive  drinking,  as  to  r^der 
lim  Incapable  of  commlttliig  delU)erate  and 
premeditated  murder. 

State  T.  Murphey,  157  N.  0.  614,  72  8.  B. 
LOTS,  is  a  leading  case  on  this  subject,  and 
Qxe  question  is  fully  discussed  by  Mr.  Justice 
Hoke.    In  that  case  It  is  stated  that  there 
was  evidence  that  at  the  time  of  the  killing 
"tlie  mind  of  the  prisoner  was  ao  affected, 
at  the  time,  by  voluntary  drunkenness,  that 
he  was  Incapable  of  committing  murder  in 
the  first  degree."  In  the  opinion  the  learned 
Judge  says:  "It  is  very  generally  understood 
that  voluntary  drunkenness  is  no  legal  ez- 
cuse  for  crime,  and  the  position  lias  been 
held  controlling  in  many  causes  in  this  state 
ajid  on  Indictments  for  homidde.   The  prin- 
ciple, however,  is  not  allowed  to  prevail 
where,  in  addition  to  the  overt  act,  It  is 
required  that  a  definite  spedflc  intent  be 
established  as  an  essential  feature  of  the 
crime.    In  Clark's  Criminal  Law,  p.  72.  tliis 
limitation  on  the  more  general  prlndple  is 
thus  Buodnctly  stated:    'Where  a  spedflc 
intent  is  essential  to  constitute  crime,  the 
fact  of  intoxication  may  negative  its  exist- 
ence.*  Accordingly,  ednce  the  statute  divid- 
ing the  crime  of  murder  into  two  degrees, 
and  in  cases  where  it  becomes  necessary,  in 
order  to  convict  an  offender  of  murder  in 
the  first  degree,  to  establish  that  the  killing 
was  deliberate  and  premeditated,  these  terms 
contain,  as  an  essential  element  of  the  crime 
of  murder,  a  purpose  to  kill  previously  form- 
ed after  weighing  the  matter  (State  v.  Banks, 
143  K  C.  668,  57  S.  B.  174;  State  v.  Dow- 
den,  118  N.  C.  1148,  24  S.  EL  722).  a  mental 
process  embodying  a  spedflc  definite  intent, 
and  If  it  is  shown  that  an  offender,  diarged 
with  such  crime,  is  so  drunk  that  he  la  ut- 
terly unable  to  form  or  entertain  this  es- 
sential purpose,  he  should  not  be  convicted 
of  the  higher  offense.   It  is  said  in  some  of 
the  cases,  and  the  statement  has  our  unquali- 
fied approval,  that  the  doctrine  In  question 
should  be  applied  with  great  caution.  It 
does  not  exist  in  reference  to  murder  in  the 
second  degree,  nor  as  to  mandaughter.  It 
has  been  excluded  In  well-considered  ded- 
fidona  where  the  facts  show  that  the  purpose 
to  kill  was  deliberately  formed  when  sober, 
though  It  was  executed  when  drunk — a  posi- 
tion presented  in  State  v.  Kale,  124  N.  C. 
816,  32  S.  E.  892,  and  approved  and  recog- 
nized in  Aszman  v.  Indiana,  123  Ind.  347,  24 
^.  E.  123,  8  L.  R.  A.  33.    And  it  does  not 
avail  from  the  fact  that  an  offender  Is,  at 
the  time,  under  the  Influence  of  intoxicants, 
unless,  as  hereinbefore  stated,  his  mind  is 
so  affected  that  he  is  unable  to  form  or  en- 
tertain the  q)ecified  parpoae  referred  to.*' 


Wharton  sums  up  the  matter  by  saying 
that  "a  person  who  commits  a  crime  while 
BO  drunk  as  to  be  Incapable  of  forming  a 
deliberate  and  premeditated  design  to  kill  is 
not  guilty  of  murder  in  the  first  degree.  The 
influence  of  intoxicants  upon  the  question 
of  the  existence  of  premeditation,  however, 
depends  upon  its  degree  and  its  effect  on  the 
mind  and  pasBitma."  Homicide  (6th  Ed.),  p. 
811. 

All  the  authorities  agree  tliat  to  make  such 
defense  available  the  evidence  must  show 
that  at  the  time  of  the  Mllinff  the  prisoner's 
mind  and  reason  were  so  completely  intoxi- 
cated and  overthrown  as  to  render  him  ut- 
terly Incapable  of  forming  a  deliberate  and 
premeditated  purpose  to  kllL 

[I]  As  the  doctrine  is  one  that  is  danger- 
ous in  its  application,  it  is  allowed  only  in 
very  clear  cases,  and,  where  the  evidence 
shows  that  the  purpose  to  kill  was  deliber- 
ately and  premeditatedly  formed  when  sober, 
the  Imbibing  of  intoxicants  to  whatever  ex- 
tent in  order  to  carry  ont  the  design  will 
not  avail  as  a  defense. 

In  the  rulings  of  the  court  and  the  charge 
to  the  Jury  the  defendant  has  had  the  full 
benefit  of  his  plea  of  insanity,  which  was 
very  properly  repudiated  by  the  Jury,  as 
there  is  as  little  evidence  to  support  tliat  as 
there  Is  the  plea  tliat  his  mind  and  reason  at 
tile  time  he  slew  Ills  wife  were  so  completely 
dethroned  by  intoxication  that  he  could  not 
be  guilty  of  a  willful,  deliberate,  and  pre- 
meditated murder. 

[71  The  evidence  that  the  defendant  form- 
ed and  expressed  ,to  several  different  per- 
sons at  various  times,  extending  over  a  pe- 
riod of  two  montlis,  the  settled  purpose  to 
kill  his  wife,  is  overwhelming.  On  Christ- 
mas eve,  1912,  he  sought  his  wife,  pointed 
a  pistol  in  her  face,  and  told  her  he  would 
kill  her  if  she  did  not  live  with  him.  There 
Is  no  evidence  that  on  these  occasions  he 
was  drunk  and  did  not  know  what  he  was 
doing.  None  of  the  witnesses  who  were 
present  at  the  homidde  say  that  defendant 
was  drunk,  and  one  of  the  witnesses,  Mor- 
ide,  said  he  had  seen  defendant  under  In- 
fluence of  whisky,  but  on  this  occa^on 
"he  looked  like  a  sober  man." 

Witness  Adklns  testifies  to  a  conversation 
ten  days  before  the  homidde,  in  which  de- 
fendant told  him  he  Intended  to  kill  his  wife 
because  she  would  not  live  with  him.  "At 
the  time  of  the  conversation  I  could  not  say 
whether  Shelton  was  drunk  or  not  He  had 
had  a  drink.  He  drank  right  much  when 
he  was  not  at  work.  He  was  not  at  work  at 
this  time.  It  had  not  been  long  since  be 
quit  work.  I  saw  him  about  onoe  a  week, 
and  he  was  always  drinking." 

Witness  TaUy  testifled  that  defendant  told 
him  that  he  Intended  to  kill  his  wife ;  that 
he  saw  him  the  afternoon  of  the  homidde,  and 
"his  condition  seemed  to  be  all  right"  Wit- 
ness further  said:  "I  Iiave  known  Shelton 
elglit  or  ten  years.  SometlmeB  he  waa  drink- 
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iag,  Bometlmes  he  was  not  You  could  call 
him  dmak,  but  he  was  going.  Sometlmea  for 
two  or  tlu«e  days  he  would  drink,  some- 
times be  woold  not  He  seemed  to  be  sober 
on  the  day  of  the  homldde." 

Witness  Walker  testified  that  he  had  con- 
versation with  defendant  the  morning  of  the 
hoiuicld&'  "I  am  not  able  to  tell  what  his 
condition  was."  Witness  further  stated  that 
defendant  before  that  had  come  to  the  store 
drunk;  he  generally  came  In  drinking,  and 
witness  asked  his  brother  to  keep  him  out 
Witness  further  testified  that  the  defendant 
a  few  hours  before  the  killing  bad  asked 
witness,  "If  you  were  going  to  kill  yourself, 
where  would  you  shoot?"  "I  told  him  I 
had  never  thought  of  such  a  foolish  thing. 
A  few  hours  before  the  killing,  I  had  told 
my  wife  that  I  bellered  Shelton  was  crazy." 

Witness  Michael  testifies  to  hearing  de- 
fendant say  on  the  evening  of  the  homicide 
that  he  had  done  what  he  aimed  to  do,  and, 
on  the  subject  of  habits,  he  said:  "I  hare 
known  Walter  Shelton  four  years.  I  live  In 
the  same  neighborhood  with  him.  I  have 
heard  of  his  drinking  habits  for  the  last  two 
years.  His  general  reputation  in  the  ne^h- 
borhood  is  that  of  a  drinking  man.  On  the 
evening  of  the  killing,  he  was  as  sober  aa  1 
usually  saw  him." 

Witness  Myrlck  testifies:  "I  have  known 
Walter  Shelton  about  15  years  and  lived  in 
Reidsvllle  practically  all  the  time  Walter  has. 
He  drank  a  good  deal.  Sometimes  he  would 
act  kinder  foolish.  I  have  heard  about  bis 
knocking  a  fellow  in  the  face  with  a  beer  bot- 
tle. The  evening  of  the  homicide  be  looked 
like  he  was  drunk." 

Thomas  Lebass  testified  as  follows:  "Dur- 
'  log  Christmas  week  Shelton  made  a  state- 
ment to  me.  He  said  be  bad  a  wife  and  was 
going  to  kill  her,  and  I  says:  'Walter,  do 
yon  know  yon  are  going  to  get  in  trouble? 
There  will  be  another  Allen  case.*  He  said 
he  was  going  to  kill  her,  I  asked  him  what 
for.  He  said  because  she  would  not  live  with 
blm.  I  asked  blm  If  she  was  a  nice  lady. 
Said,  yea,-  she  was  a  nice  lady,  and  s^ve 
me  that  to  understand  right  then.  I  told 
blm  to  go  home;  he  was  drunk.  Said  he 
was  not  dmnk,  and  he  was  not  going  borne, 
dtbtf .  I  saw  him  on  the  day  of  the  homldde, 
about  75  or  100  yarda,  before  and  after.  Ue 
was  going  up  the  opposite  side  from  where  I 
was  standing  with  his  right  hand  In  his  right 
coat  pocket  I  just  noticed  him  going  along. 
.  I  did  not  pay  much  more  attention  to  him. 
He  was  walking  rij^t  pertly  as  usual,  and  I 
talked  there  aboat  three  minutes,  when  Bliss 
Eflie  Trent  came  running  down  the  street  and 
said  her  sister  had  been  shot  I  ran  to  the 
house  as  soon  as  I  could  get  tbere,  and  found 
her  on  the  bed  shot  and  dying.  She  lived 
about  six  or  eight  minutes  after  I  got  In 
the  house.  I  saw  Shelton  against  the  front 
fence  along  the  street   I  took  hold  of  film 


one  time  when  he  was  about  to  get  away. 
He  was  drinking  some,  not  drunk.  He  stay- 
ed a  little  intoxicated  most  of  the  time.  I 
don't  say  the  tenth  or  eleventh  notdL  That 
would  be  pretty  good  speed." 

This  is  the  entire  evidence  relating  to  the 
condition  of  ttae  defendant  In  our  opinion 
it  falls  to  show  that  at  the  time  of  ttae  homi- 
cide the  defendant  was  so  drunk  as.  In  the 
language  of  Justice  Hoke,  ''to  rwid«  him 
utterly  Incapable  of  forming  a  deliberate  and 
premeditated  purpose  to  kllL"  It  tends  rattier 
to  prove  that  the  defendant  had  beoi  for  two 
months  dellberatlDg  and  premeditating  the 
murder  of  his  wife,  and  that,  If  he  was  drink- 
ing at  all  on  the  (bay  ot  the  homicide,  it  was 
to  assist  him  to  pat  bis  deadly  pnipoee  into 
execution. 

We  have  given  tills  case  a  very  careful  ex- 
amlnation,  and  are  constrained  to  conclude 
that  there  Is  no  error. 


BOARD  OF  GRADED  SCHOOL  COBTBS  OF 
CITT  OF  WINSTON  t.  BOARD  OF  EDU- 
CATION OF  FORSYTH  CODNTI. 

(Supreme  Court  of  North  Carolina.    Nov.  6; 
1»13.) 

1.  Schools  and  School  DiaraxOTS  ({  19*)— 

School  Funds— Right  to  Pabticipatb. 
ReviBal  1900,  g  4116,  as  amended  by  Pub. 
Laws  1913,  c  149,  provides  that  the  coooty 
board  of  education  snail  apportion  Ute  county 
Bchool  fund  to  tbe  varioas  school  districts, 
first,  however,  reserving  a  fond  sufficient  to 
pay  tbe  county  superintendent's  salary  and  tiie 
expenses  of  the  board,  and  that  it  may  also  re- 
serve a  fund  for  building,  repairing,  and  equip- 
ping achoolhonaes,  to  be  used  as  directed  in 
section  4124.  Section  4124  provides  that  the 
building  of  all  new  schoolhouses  shall  be  under 
the  control  aod  direction  of  and  by  contract 
with  the  conn^  board  of  edocation,  and  that 
the  board  shall  pay  not  exceeding  one-half  of 
the  cost  thereof  out  of  the  fond  set  aside  for 
building  under  section  4116.  HM  that  a 
graded  school  district  under  the  control  and 
superviaioD  of  graded  school  commissioners  is 
entitled  to  share  in  the  building  fund  under  the 
conditions  prescribed  in  section  4124,  whidl 
should  be  enforced  reasonably  and  not  arbi- 
trarily;- that  section  not  limiting  the  fond  to 
Bchoolhouses  under  the  control  of  the  county 
board  of  education,  but  to  schoolhouses  the 
building  of  which  is  under  its  control. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  %%  16,  84-37:  Dec 
Dig.  I  10.*1 

2.  SxATnTBs  (S  210*)— Aios  to  Constbitctioh 
— BxECUTivB  CossTsncnoN. 

It  being  by  statute  the  duty  of  the  State 
Superintendent  ot  Public  Instruction  to  cod- 
Btrue  the  school  hiw,  bis  construction  there- 
of, though  not  binding  on  the  courts,  is  enti- 
tled to  high  consideratiou. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  200.  287;  Dec.  Dig.  |  210.*] 

Appeal  from  Superior  Gonrt  Forsyth 
County;  Cooke,  Judge. 

Controversy  between  the  Board  of  Graded 
School  Commissioners  of  City  of  Winston 
and  the  Board  of  Education  of  Forsyth 
County,  submitted  without  action.    From  a 
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Judgment  for  plaintiff,  defendant  anteals. 

Affirmed. 

Tbls  Is  a  oontroTersy  submitted  without 
action  to  comrtme  sectlona  4116  and  4124  of 
the  Bevlsal  of  North  Carolina.  The  plain- 
tiff Ig  a  corporate  body,  and  has  complete 
control  and  superrlsion  of  the  public  schools 
of  the  dtf  of  Winston.  The  defendant  is  a 
corporate  body,  and  has  control  of  the  pub- 
lic schools  of  Forsyth  county.  Section  4116 
of  the  Revisal,  as  amended  by  chapter  149, 
Pnbllc  lAwa  of  North  Carolina  1913,  pro- 
Tldes  that  the  County  Board  of  Education, 
after  first  reaerrlng  a  fond  snffldent  to  pay 
tile  salary  ot  the  oounty  snperlntendent  and 
the  eipenses  of  the  county  board  of  educa- 
tion, may  reserve  a  fund  for  bnllding,  re- 
pairing, and  eqnirolng  schooUumaes  in  conn- 
ties  where  tibe  school  fond  exceeded  as  it  does 
in  Forsyth  county,  1^,000,  a  sum  not  greater 
than  7H  Per  cent  of  the  school  fond  for 
said  county.  The  only  question  presented  is 
wheflier  or  not  the  deCoidaot  has  authority, 
under  section  4124,  to  appropriate  mon^ 
tnm  the  bnlldiiv  fund  to  Hie  plaintiff  to 
be  used  In  the  erection  of  a  sdhool  building 
In  the  dty  of  Wlnaton.  It  is  admitted  that 
the  plaintiff  has  reoelTed  from  the  defendant 
Its  just  per  capita  apportionment  as  provided 
In  section  4116  fOr  maintaining  school^  and 
that  the  dty  of  Wlnstcm  pays  mora  than 
half  the  school  taxes  of  Fon^tta  county 
levied  by  the  General  Assembly.  Judgment 
was  roidered  In  faror  of  the  plaintiff,  and 
the  defendant  excepted  and  appealed. 

Hastings  &  Whicker,  of  Wlnston-Salem,  for 
ai^llant  Manly,  Uendren  ft  Womble,  of. 
Wlnston-Salem,  tor  appellee. 

ALLEN,  J.  The  ninth  article  of  the  Con- 
stltatlon  is  devoted  to  education,  and  it  Is 
declared  In  the  first  section  of  the  article 
that,  "Bellglon,  morality  and  knowledge  be- 
ing necessary  to  good  government  and  the 
happiness  of  mankind,  schools  and  the  means 
of  education  shall  forever  be  encouraged." 
This  language  Is  taken  from  the  ordinance 
of  Congress  of  1787,  passed  ftir  the  govern- 
ment of  the  Northwest  Territory,  and  was 
substantially  adopted  In  the  Constitution  of 
Ohio,  and  was  considered  In  Board  of  Educa- 
tion V.  Minor.  28  Ohio  St  211,  13  Am.  Rep. 
233,  in  which  case  the  court  says:  "The 
three  things  so  declared  to  be  essential  to 
good  government  are  'religion,'  'morality,' 
and  'knowledge.'  These  three  words  stand 
in  the  same  category,  and  in  the  same  rela- 
tion to  the  context;  and  if  one  of  them  Is 
used  In  Its  generic  or  unlimited  sense,  so  are 
all  three.  That  the  word  'knowledge'  and 
the  word  'morality'  are  used  in  that  sense 
Is  very  plain.  The  meaning  is  that  true 
religion,  true  morality,  and  true  knowledge 
shall  be  promoted  by  encouraging  schools 
and  means  of  Instmctiou.  The  last  named 
of  these  three  words,  'knowledge,'  compre- 
heads  in  itself  all  that  is  oompr^iended  In 


the  other  two  words,  'religion'  and  'morality,' 
and  which  can  be  the  subject  of  human  'In- 
struction.* True  religion  includes  true  mo- 
rality. All  that  is  comprehended  in  the 
word  'religion,'  or  In  the  words,  'religion 
and  morality,'  and  that  can  be  the  subject  of 
human  Instruction,'  must  be  included  under 
the  general  term,  'knowledge.*  Nothing  is 
enjoined,  therefore,  but  the  encouragement 
of  means  of  Instruction  in  general  knowledge 
—the  knowledge  of  truth.  The  fair  Inter- 
pretation seems  to  be  that  true  'religion*  and 
'morality*  are  aided  and  promoted  by  the 
Increase  and  diffusion  of  Icnowledge,'  on  the 
theory  that  'knowledge  Is  the  handmaid  of 
virtue,*  and  that  all  three— religion,  moral- 
ity, and  knowledge— are  wieentlnl  to  good 
government" 

The  Ideal  citizen,  then,  under  the  Consti- 
tution is  "the  wise  man  and  endued  with 
knowledge*'  leading  to  a  clean,  upright  life, 
and  to  a  Just  conception  of  true  religion. 
One  of  the  means  to  this  end  Is  the  estab- 
lishment of  a  "general  and  uniform  system  of 
public  schools,"  which  is  enjoined  ui>on  the 
General  Assembly  by  section  2  of  article  9. 
This  system  as  outlined  In  the  ConstltutloQ, 
standing  alone,  does  little  more  than  excite 
and  stimulate  the  desire  for  knowledge,  and 
Is  inadequate  to  enable  the  citizen  to  reach 
the  higher  heights.  It  was  to  be  expected, 
then,  in  a  government  founded  upon  the  will 
of  the  people,  by  men  who  believed  that  un- 
limited knowledge  leads  to  true  morality 
and  true  religion,  and  that  these  are  neces- 
sary to  good  government  and  the  happiness  of 
mankind,  that  some  provision  would  be  made 
for  higher  education,  as  has  been  done  in  the 
sections  relating  to  the  University,  and  that 
there  would  be  nothing  to  discourage  those 
living  In  thickly  settled  communities,  where 
property  valuations  are  higher,  from  Incurr- 
ing obligations,  in  addition  to  those  imposed 
by  the  General  Assembly  for  the  system  of 
schools  for  the  entire  state,  in  order  that 
better  educational  facilities  might  be  fur- 
nished to  their  children,  and  we,  therefore, 
find  no  problbitioD  In  the  Constitution  pre- 
venting a  community,  which  pays  a  special 
tax  for  graded  or  other  schools,  from  shar- 
ing in  tbe  equitable  division  of  the  tax  for 
schools  levied  by  the  state. 

[1]  It  was  upon  this  principle  that  It  was 
held  in  Greensboro  v.  Hodgln,  106  N.  O.  182. 
11  S.  E.  686,  that  It  was  the  duty  of  the  coun- 
ty authorities  to  apportion  to  a  graded  school 
district  a  part  of  the  school  fund  levied  by 
the  state,  but  that  such  district  was  only  en- 
titled to  a  Just  and  equitable  part,  and  not 
necessarily  to  as  much  as  it  paid.  The  au- 
thority to  make  this  apportionment,  approved 
by  tbe  Supreme  Court  la  found  in  section 
4116  of  the  Bevisal,  as  amended  by  chapter 
149  of  the  Laws  of  1913,  and  as  the  same 
statute  enjoins  tbe  duty  uiwn  the  county 
board  of  education  to  reserve  a  fund  for 
building  and  repairing  schoolhouses  in  the 
conntyt  there  would  seem  to  be  no  good  rea- 
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son  for  permitting  graded  Kbools  to  partici- 
pate Ixt  one  part  of  tbe  fond  and  ^eluding 
tbem  from  tlie  other. 

The  defendant  contends,  Itowever,  that 
while  the  board  of  education  is  required  to 
reserve  a  building  fond  in  section  4116  of  the 
Bevisal,  the  disposition  of  tbe  fund  is  regu- 
lated by  Sevlsal.  {  4124,  In  which  it  is  said: 
"Tbe  building  of  all  new  schoolhonses  shall 
be  under  the  control  and  direction  of  and  by 
contract  with  the  county  board  of  education. 
*  *  •  AH  contracts  for  buildings  shall  be 
in  writing  and  all  bnlldings  shall  be  In- 
spected, received  and  approved  by  the  county 
superintendent  of  public  Instruction  before 
full  payment  Is  made  therefor"— ^nd  that  as 
tbe  graded  school  of  Winston  Is  under  the 
control  of  a  board  of  commissioners  and  not 
of  the  board  of  education,  the  plaintiff 
has  no  right  to  any  part  of  the  fund  reserved 
for  buildings.  In  other  words,  the  argument 
of  the  defendant  Is  that  under  aectlou  4124 
of  tbe  Revisal,  all  school  buildings  erected 
from  the  reserve  fund  provided  for  In  section 
4116  must  be  under  the  control  of  the  board 
of  education,  and  as  the  graded  school  build- 
ings of  Winston  are  controlled  by  a  board  of 
commissioners,  and  not  by  the  board  of  edu- 
cation, the  graded  school  district  is  not  en- 
titled to  share  In  the  bidlding  fund.  The  two 
sections  are  parts  of  one  statute,  designed  to 
establish  a  uniform  system  of  public  schools, 
and  tbe  language  used  should  be  understood 
with  reference  to  the  context,  and  In  that 
sense  which  will  make  the  two  harmonlona 
and  consistent;  and  a  iNmBtractlon  of  section 
4124  Bbould  not  be  adopted,  except  from  n^ 
ceaaltr,  whldi  would  deprive  the  plalntlfl  of  a 
boieflt  ccmferred  by  section  4116u  Mo  such 
necessity  exiata.  Section  4124  does  not  aay 
that  all  "new  sdioolhousea"  shall  be  nndw 
the  control  of  the  board  of  education,  but 
that  "the  bulldlug  of  all  new  achoolhouses" 
shall  be  under  Its  control,  and  ttiat  "all  con- 
tracts for  bulldint^'  shall  be  In  writing  and 
aiq;>roTed  by  the  county  superintendent, 
thereby  conferring  authority  upon  the  board 
of  education  and  the  conn^  superintendent 
to  exercise  reasonable  anpervlaiwi  orer  the 
contract  for  tbe  building,  and  over  Its  per- 
formance, but  it  is  silent  as  to  ttie  control  of 
the  buildli«  after  it  baa  \teea  erected.  We 
are  therefore  of  opinion  that  tbere  la  no  con- 
flict t>etween  the  two  sections,  and  that  the 
plain tlfT  Is  entitled  to  share  In  the  building 
fund  reserved  by  the  defendant,  under  the 
conditions  prescribed  in  section  4124,  which 
should  be  enforced  reasonably  and  not  arbi- 
trarily. 

[2}  This  construction  accords  with  tbe  opin- 
ion of  the  State  Superintendent  of  Public 
Instruction,  whose  duty  it  1b,  by  statute,  to 
construe  the  school  law,  and  while  his  con- 
struction is  not  binding  on  us.  It  is  entitled  to 
high  consideration.  In  his  notes  and  deci- 
slouB  on  the  School  Iaw,  he  says:  "The  city 


sdiools  are  entitled  to  their  eonltable  part  of 
tbe  building  fund.  They  pay  their  part  of  It, 
and  in  the  apportionment  of  the  building 
fund,  Just  as  In  the  apportionment  of  the  oth- 
er part  of  the  school  fund,  they  are  entitled 
to  be  treated  exactly  like  any  other  public 
school  district  of  the  county.  The  fact  that 
these  districts  are  operated  under  a  q>eclal 
charter  does  not  prevent  them  from  beins 
public  school  districts  entitled  to  all  tbe 
rights  and  privU^ee  of  other  school  dis- 
tricts in  the  distribution  of  the  common  pub- 
lic school  fund,  including  tbe  building  fund. 
The  fact  that  they  issue  bonds  and  levy  taxes 
for  better  buildings  and  equipment  ought  to 
entitle  tbem  to  more  consideration,  instead  of 
less,  by  the  county  board  of  education,  in  the 
distribution  of  the  county  building  fund,  and 
certainly  ought  not  to  cause  them  to  be  dis- 
criminated against  by  excluding  tbem  from 
sharing  in  that  fund^  which  they  helped  to 
pay,  because  they  are  willing  to  a&Bume  an 
additional  burden  of  taxation  to  get  bett^ 
houses  and  equipment  than  the  county  and 
the  regular  school  district  can  afford  to  pro- 
vide. They  should  be  encouraged  rather  than 
discouraged  In  such  commendable  efforts." 

For  the  reasons  glT«i,  the  Judgnmt  Is 
affirmed. 

Affirmed. 


STATO  T.  WIIiKERSOM. 

fflopreme  Court  of  North  Carolina.  Not. 

1913.) 

L  GKnaifAZ.  Law  (|  782*>-Cbzkinax.  Pbose- 

CimONS— BUBDBN  OF  PBOOP— *'PaiMA  Fa- 
CIX." 

While  under  tbe  express  provisions  of  Pub. 
Laws  1013,  c  44,  the  possesmon  of  more  than 
one  gallon  of  spiritaous  liqaors  is  prima  facie 
evidence  that  it  is  kept  for  sale  in  violation  of 
that  act,  this  merely  aathorizes,  and  does  not 
compel,  the  jury  to  convict  on  evidence  of  pos- 
session alone  and  unsupported,  nor  does  it 
chuige  the  burden  of  proof,  since  "prima  fiicie" 
means  "at  first,"  "on  the  firal  appearance," 
"on  the  face  of  it,"  or  "so  far  as  can  be  judged 
by  the  first  diaclosare  presumably,"  and  hence 
it  was  error  for  the  court,  after  charsing  that 
possession  made  a  prima  facie  case,  to  add 
that  it  then  was  tbe  duty  of  accused  to  go  for- 
ward and  sati^  the  jury  by  tbe  greater  weight 
of  the  evidence  that  lie  did  not  have  the  liquor 
in  his  possession  for  the  pnrpoae  of  sale. 

[Bd.  Mote.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S|  1S47,  1849,  1851.  1852, 
1877,  1878,  1880-1882,  1006,  iwk.  U»09-1911« 
1960.  1966,  1967 ;  Dec.  Dig.  |  782.* 

For  other  definitions,  see  Words  and  Phraaei^ 
voL  6,  p.  S649.) 

2.  Gbiuinai.  Law  (|  823*)— IjiiffWfonoifs— 

CtT&£  BT  OtEIB  iNSTBtJCTtONS. 

On  a  trial  for  having  possession  of  liquor 
for  sale,  where  the  court  charged  that  proof  of 
poBsession  of  tbe  liquor  made  a  prima  facie  case 
and  required  accused  to  show  by  the  greater 
weight  of  the  evidence  that  he  did  not  have 
possession  thereof  for  the  purpose  of  sale,  an 
instruction  that,  If  the  jury  had  a  reasonable 
doubt  concerning  the  facts  as  to  his  possesaioa 
and  tbe  purpose  thereof,  they  should  acquit  did 
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not  cure  tht  error;  It  beiaf  eonfosing  and 
contradictoiT. 

[Ei.  Note.— For  other  cases,  see  Crimioat 
L^C^t  Dig.  H  1892-1995.  31S8;  Dec  Dig. 

5.  INTOXIOATINO  LiQtFOBS  (|  140*)— CBIICINAL 
OFFBNSES— IZXEOAL  PoBSBSSIOH. 

A  person  who,  in  good  faith,  parchased 
liquor  in  Virginia,  where  it  was  lawful  to  bu; 
it,  as  agent  for  other  persons  who  sent  blm 
there  for  the  purpose  of  buying  it  for  them,  and 
brought  it  into  this  state,  did  not  violate  Pub. 
Laws  1913,  c  44,  making  it  nnlawfal  to  have 
possession  of  intoxicating  llqaora  for  the  pnr- 
pose  of  sale. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liqaors,  Cent.  Dig.  {  IfiO ;  Dec  Dig.  {  140.*] 

4.  iRTOzzunira  Liqvobs  ({  238*)— Gumhtai. 

FBOBEOtFTZONB— QniSnOn  FOB  Jctt. 

Where,  on  a  trial  for  having  possession  of 
intoxicating  liquor  for  the  purpose  of  sale,  the 
evidence  tended  to  show  that  accused  purchased 
the  liquor  in  another  state  as  agent  for  other 
persons  who  tent  him  there  for  me  pnrpoM  of 
bnying  it  tor  them,  and  who  nve  him  the  mon- 
ey with  which  to  pay  therefor  and  paid  him 
for  his  services,  and  that  he  brought  it  witMn 
the  state  for  the  purpose  of  distnbnting  it  to 
them,  his  intent,  and  whether  the  transaction 
was  a  sale,  vera  qnestionB  for  the  Jnry. 

[Ed.  Note^For  otim  cuta,  see  Intoxicating 
r^uors.  Cent  Dig.  U  824-^;  Dec  DlgTI 

6.  INTOXIOATINO  XjQTrOBS  ^  169*) — 0BI2CUfAI. 
OnVNSIS— Pbbsons  IjZABLB. 

A  person  who  purdiased  intoxicating  lig- 
nor  In  another  state,  where  it  was  lawfnl  to 
sell  it.  as  agent  for  other  persons,  and  brought 
it  within  the  state  to  distribute  it  to  such  per- 
sons, did  not  violate  Revisal  1905,  {  8534.  pro- 
viding that,  if  any  person  shall  nnlawfolly  and 
illegally  procure  and  deliver  spirttaouB  or  malt 
liquors  to  another,  be  shall  be  deemed  to  be  the 
agent  of  the  seller  and  gnil^  of  a  misdemeanor. 

[Ed.  Note.— For  other  casesL  see  Intoxicating 
Liquoia,  Gent  Dlff.  H  187,  188;  Dec  DigTl 
169.*3 

6.  Xntoxioatino  LiquoBS  (|  223*)— ^Jbdonai. 

PbOSKOUTIONB— INDICTIIBNT— VaBIAKOK. 

Under  en  indictment  charging  that  accnsed 
had  possession  of  whislcy  contrary  to  statute, 
treated  on  the  trial  as  uiarging  a  violation  of 
Pub.  Laws  1013,  c  44,  making  it  unlawful  to 
tiave  possession  of  intoxicating  liquors  for  the 
purpose  of  sale,  accused  could  not  be  convicted 
of  violating  Pub.  Laws  1911,  c  133,  making  it 
onlawful  for  any  corporation,  dub,  etc,  to 
maintain  any  place  where  intoxicating  liquors 
are  received,  kept,  or  stored  for  sale,  distribu- 
tion, etc.,  since  tiie  allegations  and  the  proof 
must  correspond. 

[Ed.  Note^For  other  eases,  see  Intoxicating 
^uois,  Cent  Dig.  U  263-274;  Dee.  DiffTi 

Clart,  a  Jm  dissenting. 

Appeal  from  Superior  Court,  Vance  Gonn- 
ty  *,  Cline,  Jn^. 

Zip  Wilkerson  was  fxmvlcted  of  an  oSeaee, 
and  he  appeals.  Beversed. 

The  defendant  was  arrested  upon  a  war- 
rant issued  by  the  recorder  of  Vance  county 
and  based  upon  the  following  affidavit  of 
M.  N.  Parrlsh:  "M.  N.  Parrish,  being  dnly 
sworn,  complains  and  says  that  at  and.  In 
said  county  on  or  about  the  2Sth  day  of 
April,  1913.  Zip  Wilkerson  did  unlawfully 
and  willfully  have  In  his  possession  eleven 


and  one-half  gallona  of  wlilsky  for  sale,  con- 
trary to  tbB  statute  In  such  case  made  ai^ 
provided,  and  against  Vxe  peace  and  dit^t? 
of  tbe  state.  [Signed]  M.  N.  Parrlsh." 

He  was  tried  before  the  reeorto,  convict- 
ed and  appealed  to  tbe  siyterlor  conrt  The 
evidence  at  bis  trial  In  tbe  latter  court  tend- 
ed to  show  fliat  defendant  bad  been  employed 
by  10  men  near  Henderson  In  Vance  county, 
who  were  customers  at  bis  store,  to  go  to 
Virginia  and  boy  for  them  10  gallons  of 
whisl£y,  one  gallon  for  each  man.  He  agreed 
to  do  so  If  tbey  would  pay  him  f 2.50  for  the 
service.  Each  of  tbem  gave  him  $2  to  pay 
for  the  whisky  and  25  cents  for  buying  and 
hauling  it  He  hauled  for  the  public  and 
kept  a  horse  and  buggy  and  also  a  wagon  for 
the  purpose.  He  went  to  Virginia  In  his  bug- 
gy, bought  tbe  liquor  there  with  the  money, 
and  was  hauling  it  back  for  delivery  to  them 
when,  on  the  way  to  his  home,  be  was  ar- 
rested t>y  the  officer  with  the  whisky  in  bis 
possession.  He  bought  a  gallon  for  himself 
and  bad  In  hla  wbgon,  at  the  time  of  the  ar- 
rest, 11  gallons  of  corn  liquor  In  3  kegs  and 
2  bottles.  The  gallon  wbicb  be  bought  for 
himself  was  for  his  personal  use  and  not  for 
sale,  nor  did  he  know  that  any  of  the  other 
persons  for  whom  he  bought  tbe  liquor  In- 
tended to  sell  it  or  any  of  it  He  received 
only  25  cents  from  each  man  for  buying  and 
hauling  it 

Upon  this  evidence,  which  in  the  main  wa» 
the  testimony  of  the  d^endant  himself,  at 
least  the  material  parts  of  it,  the  court  charg- 
ed tbe  jury  that,  if  they  found,  beyond  a  rea- 
sonable doubt,  tbe  defendant  had  in  biq  pos- 
session more  than  one  gallon  of  sfdrltnous 
liquor  at  the  time  of  bis  arrest,  and  be  was 
not  a  druggist  and  bad  no  medical  deposi- 
tory, the  law  made  It  prima  fade  evidence 
of  the  vlolati(Hi  of  the  act  passed  by  the  Gen- 
eral Assembly  tn  1913,  known  as  tbe  "Search 
and  Seizure  Law"  (tbat  Is  to  say,  If  those 
facts  bad  be^  proven  to  them  beyond  a  rea- 
sonable doubt,  tbat  statute  puts  upon  tbe 
defendant  the  duty  of  goinff  forward  and  sat- 
isfying the  jury  by  tlie  greater  weight  of  tbe 
evidence  tbat  in  fact  he  did  not  have  tbe 
liquor  in  bis  possession  for  tbe  purpose  of 
sale),  and  further  that  If  he  bought  tbe 
liquor  as  above  set  fortb,  and  it  was  taken 
while  in  Ills  possession  before  the  hulk  wa» 
broken  or  there  had  been  any  distribution 
among  tbe  men  for  whom  he  bought  it;  then, 
as  matter  of  law,  he  was  guilty  of  violating 
the  act  of  Mar^  S,  1013,  known  as  tbe 
"Beandt  and  Seizure  Law,"  and  tbey  should 
convict  but,  if  tbey  bad  a  reasonable  doubt 
about  it,  tbey  should  acquit  The  Jury  re- 
turned a  verdict  of  guilty.  Judgment  was 
entwed  thereon,  and  defendant  appealed. 

Henry  T.  Powell  and  T.  M.  Plttman,  botb 
of  Henderson,  for  appellant  Attorney  Gen- 
eral Bickett  and  T.  H.  Calvert,  of  Raleigh, 
for  the  State. 
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WALKBB,  J.  (after  stating  the  facts  as 
above).  [1]  The  defendant  was  charged  with 
a  Tlolatlon  of  the  act  of  1013,  It  being  chap- 
ter 44,  entitled  "An  act  to  secure  the  en- 
forcement of  the  laws  against  the  sale  and 
manufacture  of  hitozlcatlng  liquors,"  rati- 
fied March  3,  1913.  The  act  makes  It  un- 
lawful for  any  person,  firm,  assocjatlon,  or 
corporation,  other  than  dm^glsts  or  medical 
depositories,  duly  licensed,  "to  have  or  keep 
In  his,  their  or  Its  possession  for  the  pur- 
pose of  sale,  any  spirituous,  vinous  or  malt 
liquors,"  and  makes  proof  of  any  one  of  cer- 
tain facts  prima  facie  evidence  of  the  viola- 
tion of  the  act,  and  among  others  It  Is  pro- 
vided that  "the  possession  of  more  than  one 
Callon  of  Bpirltttoos  liquors  at  any  one  time, 
whether  In  one  or  more  places,"  shall  con- 
stitute such  prima  facie  evidence  of  the  fact 
that  it  is  kept  for  sale  in  violation  of,  the  act 
Having  clearly  before  us  the  nature  of  the 
particular  charge  against  the  defendant,  the 
law  alleged  to  have  been  violated,  and  the 
proof  offered  in  support  of  the  charge,  we 
are  prepared  now  to  consider  the  objection 
urged  by  the  defendant's  counsel  to  the 
charge  of  the  court  The  Jury  were  instruct- 
ed that  the  fact  of  bla  havlnjc  In  his  posses- 
sion more  than  one  gftllon  of  the  liquor  made 
out  a  prima  fade  case  against  the  6eteaA- 
ant  If  the  oonrt  had  stopped  here  and  not 
qualified  this  inatmctlon,  It  woold  have  been 
correct  but  it  did  not  do  so  but  went  be- 
yond the  terms  of  the  statute  and  the  law 
when  It  further  chafed  ttiat  It  then  was  tiie 
duty  of  the  defendant  "to  go  forward  and 
satisfy  the  Jury,  by  the  greater  weight  of 
the  evidence,  that  he  did  not  have  the  liquor 
in  his  posseMlon  for  the  purpose  of  sale."  In 
this  further  instmctioa  we  think  there  was 
error. 

The  defendant,  as  we  have  shown,  Is  charg- 
ed, under  the  act  of  1913,  with  unlawfully 
having  spirituous  liquor  in  his  possession  for 
the  purpose  of  selling  It  and  nothing  else, 
and  proof  of  the  possession  of  more  than 
one  gallon  of  such  liquor  Is  made  prima  fade 
evidence  of  the  unlawful  act  which  is  that 
it  Is  held  by  him  for  the  purpose  of  sale,  an 
act  forbidden  by  the  general  law.  It  Is  not 
made  unlawful  for  a  person  to  have  more 
than  one  gallon  of  spirituous  liquor  In  his 
possession,  but  it  Is  criminal  to  have  posses- 
sion of  that  quantity  for  the  purpose  of  sale ; 
and  while  the  bare  possession  of  so  much 
may,  in  Itself  and  as  a  fact  be  Innocent  it 
is  yet  made  prima  fade  evidence  of  guilt 
under  the  statute,  as  in  State  v.  Barrett  138 
N.  a  630,  50  S.  B.  606,  1  L.  R.  A.  (N.  S.)  626. 
But  it  is  only  evidence,  and,  while  It  has 
the  added  force  or  weight  of  belnjg  prima 
fade,  the  latter  means  no  more  than  that  it 
is  sufficient  for  the  Jury  to  convict  upon  it 
alone  and  unsupported.  If  no  other  proof  is 
offered,  but  upon  the  whole  evidence,  wheth- 
er consisting  of  the  mere  fact  of  possession  or 
of  additional  facts,  the  Jury  are  not  bound 


to  convict  but  simply  may  do  flo  if  th^  find 
beyond  a  reasonable  doubt  or  are  fully  sat- 
isfied, that  the  defendant  is  gulll7<  Prima 
ftide  means  at  first;  on  the  first  appearance; 
on  the  face  of  it;  so  far  as  can  be  Judged 
by  the  first  disclosure  presumably.  Them 
are  the  definitions  of  the  law,  as  we  learu 
from  the  books.  Black's  Diet  (lat  Ed.)  539. 
The  Jury  are  no  more  required  to  convict 
upon  a  prima  fade  case  than  they  are  to 
acquit  because  of  the  presumption  of  inno- 
cence. They  must  Judge  themsdves  as  to 
the  force  of  the  testimony  and  its  suffldency 
to  produce  in  their  minds  a  conviction  of 
guilt  In  dvll  cases,  the  rule  is  the  same 
(with  a  difference  In  the  quantum),  as  prima 
fade  evidence  <mly  carries  the  case  to  tbe 
Jury  and  does  not  entitle  the  party  In  ^oae 
favor  It  has  heea  offered  to  a  rerdlct  as  mat- 
ter of  right 

Beferring  to  this  rule,  as  applied  to  dvll 
cases,  and  the  presumption,  or  prima  fade 
case,  arising  nnder  the  maxim  res  Ipsa  loqui- 
tur, whldi  preeents  one  of  the  strongest  of 
such  casoa,  ttie  Snpnme  Oonrt  ot  the  United 
States  haa  xecaitiy  said:  "In  our  opinion 
res  Ipsa  loqpttnr  means  that  the  facte  of  the 
oocnrrence  warrant  the  infferoice  of  negli- 
gence, not  that  they  compel  such  an  Infer- 
ence; that  they  furnish  drcnmatantial  evi- 
dence of  negUgence  where  direct  evidence  of 
It  may  be  lacking,  but  It  is  evidence  to  be 
weighed,  not  neceasarfly  to  be  accqtted  as 
snflBdent;  that  they  call  for  explanation  or 
rebuttal,  not  necessarily  that  tiiey  require  It ; 
that  they  make  a  case  to  be  dedded  by  the 
Jury,  not  that  they  forestall  the  verdict  Res 
ipsa  loquitur,  where  It  applies,  does  not  con- 
vert the  defendant's  general  Issue  Into  an  af- 
firmative defense.  When  all  the  evidence  Is 
In,  tbe  question  for  the  Jury  is  whether  the 
preponderance  Is  with  the  plaintiff.  Such, 
we  think.  Is  the  view  generally  taken  of  the 
matter  In  well-considered  Judicial  opinions.*' 
Sweeney  v.  Ervli^,  228  U.  S.  233,  33  Sup.  Ct 
416,  67  li.  Ed.  81G.  The  court  dtes  with  ap- 
proval the  numerous  cases  decided  by  this 
court  on  the  same  subject  Womble  v.  Gro- 
cery Co.,  135  N.  a  474,  47  a  E.  493 ;  Stewart 
V.  Carpet  Co..  138  N.  a  60,  60  S.  B.  662; 
E^ylea  v.  Garbonating  Co.,  140  N.  a  25,  52 
S.  E.  233;  Ross  v.  C!otton  HlUs,  140  N.  O. 
116,  52  S.  B.  121,  1  L.  R.  A.  (N.  S.)  298; 
Board  of  Education  r.  Makely,  139  N.  C.  31, 
61  S.  B.  784;  Overcash  v.  Electric  Co.,  144 
N.  O.  572,  57  S.  a  377,  12  Ann.  Cas.  1040 ; 
Wlnslow  V.  Hardwood  Co.,  147  N.  C  275,  60 
S.  E.  1130. 

Justice  Hoke  says  for  the  court  In  Furni- 
ture Co.  V.  Express  Co.,  144  N.  C.  644,  57  S. 
E.  460:  "It  may  be  weU  to  note  here  that  in 
using  the  terms  'prima  facie'  and  'presump- 
tive,' the  terms  do  not  import  that  the  bur- 
defi  of  the  Issue  is  changed,  but  that  on  the 
facts  Indicated  the  plaintiff  is  entiUed  to 
have  his  cause  submitted  to  the  Jury  under  a 
proper  charge  at  to  Ita  existence  or  nonex- 
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Istence  and  tbe  effect  of  any  pTesnmptlra 
whlcb  may  attach,  as  indicated  In  tbe  cases" 
— citing  several  of  Uie  cases  to  wUch  we 
baTB  already  referred. 

It  may  therefore  be  taken  as  settled  In 
this  conrt,  at  least,  and  we  believe  the  same 
may  be  said  of  most,  If  not  all,  of  the  conrts, 
that  prima  fode  or  presumptive  evidence 
does  not  of  Itself  establish  the  fact  or  facts 
upon  which  the  verdict  or  Judgment  must 
rest,  nor  does  it  shift  the  burden  of  the  issue, 
which  always  remains  with  him  who  holds 
the  affirmative.  It  Is  no  more  than  sufflcieot 
evidence  to  establish  tbe  vital  facts  without 
other  proof,  If  It  satisfles  the  jury.  The  other 
party  may  be  required  to  offer  some  evidence 
In  order  to  prevent  an  adverse  verdict  or  to 
take  the  chances  of  losing  the  Issue  if  he 
does  not,  but  It  does  not  conclude  him  or 
forestall  the  verdict  He  may  offer  evidence, 
If  he  chooses,  or  may  rely  alone  upon  the 
facts  raising  the  prima  fade  case  against 
him,  and  he  has  the  right  to  have  it  all  con- 
sidered by  the  Jury ;  they  giving  such  weight 
to  the  presumptive  evidence  as  they  may 
think  it  should  have  under  the  circumstances. 
The  defendant  is  not  required  to  take  the 
laboring  oar  and  to  overcome  the  case  of  tbe 
plaintiff  by  a  preponderance  of  evidence  Is 
what  we  said  In  Wlnslow  v.  Hardwood  Co., 
supra,  and  substantially  the  same  thing  was 
said  In  the  other  cases  we  have  dted.  This 
is  undoubtedly  the  rule  In  dvll  cases,  and  It 
applies  with  greater  force  to  criminal  cases 
where  the  defendant  has  the  benefit  of  the 
doctrines  of  reasonable  doubt  and  the  pre- 
sumption of  innocrace.  How  can  we  say  that 
prima  facie  evidence,  or  that  which  is  appar- 
ently suffldent,  excludes  all  reasonable  doubt 
of  guilt  and  by  its  own  force  overcomes  tbe 
presumption  of  Innocence?  The  bare  state- 
ment of  the  proposition  is  snQdwt  to  show 
Ita  fallacy.  It  would  destroy  the  presumption 
of  Innocmce  and  take  away  the  protection  of 
tbe  other  rale  as  to  reasonable  doubt  The 
presnmptlon  of  Innocence  attends  the  accused 
tbrooghout  the  trial  and  has  relation  to  every 
essential  fact  that  must  be  established  in 
order  to  prove  his  guilt  beyond  a  reasonable 
doubt  Klrby  v.  U.  S.,  174  U.  S.  47,  19  Sup. 
Ct  574,  43  U  Ed.  800.  He  Is  not  required  to 
show  bis  Innocence;  the  state  must  prove 
hla  guUt.  No  valid  conviction  can  be  had  in 
law  which  Is  based  solely  upon  prima  facie 
evidence  as  conclusive  and  foreclosing  tbe 
verdict,  or  which  even  casts  u[>on  the  defend- 
ant tbe  burden  of  showing  his  Innocence  by 
the  greater  weight  of  the  evidence.  We  know 
of  no  anch  role,  and  it  finds  no  warrant  in 
the  language  of  the  statute.  The  decisions 
are  all  tbe  other  way,  when  ri^tly  inter- 
preted. 

In  a  case  very  similar  to  this  one,  Oie  conrt 
held  that  tbe  Jury  must  consider  all  the  dt- 
ciuuatances,  whether  Introdtued  by  the  state 
or  the  occaaed.  In  connection  with  the  evi- 
dence proving  tbe  posMSBlon  of  tbe  liquor, 
taking  Into  acooant  m  well  the  presumption 


of  the  defendant's  Innocence.  State  v.  Cun- 
ningham, 2S  Ck)nn.  195.  But  directly  to  the 
point,  and  one  which  exactly  fits  this  case, 
is  the  case  of  People  v.  Gannon,  139  N.  Y. 
32,  34  N.  B.  759,  36  Am.  St  Sep.  668,  where 
the  court  thus  sets  forth,  with  great  force 
and  clearness,  the  limitations  upon  the  power 
of  the  Legislature  to  create  sucb  presump- 
tions, their  extent  and  scope,  and  the  rights 
of  the  defendant  notwithstanding  them:  "It 
cannot  be  disputed  that  the  courts  of  this 
and  other  states  are  committed  to  the  general 
principle  that  even  In  criminal  prosecutions 
the  L^Islature  may  with  some  limitations 
enact  that  when  certain  facts  have  been 
proved  they  shall  be  prima  fade  evidence  of 
the  existence  of  the  main  fact  In  question. 
See  cases  cited  In  103  N.  T.  143  [8  N.  B. 
484,  67  Am.  Rep.  705]  supra.  The  limitations 
are  that  the  fact  upon  which  the  presumption 
Is  to  rest  must  have  some  fair  relation  to,  or 
natural  connection  with,  the  main  fact  The 
Inference  of  tbe  existence  of  the  main  fact 
because  of  the  existence  of  tbe  fact  actually 
proved  must  not  be  merely  and  purely  arbi- 
trary or  wholly  unreasonable,  unnatural,  or 
extraordinary,  and  the  accused  must  have  In 
each  case  a  fair  opportunity  to  make  his  de- 
fense, and  to  submit  the  whole  case  to  the 
Jury,  to  be  dedded  by  tt  after  It  has  weighed 
all  the  evidence  and  given  such  weight  to  the 
presumption  as  to  It  shall  seem  proper.  A 
provision  of  this  kind  does  not  take  away  or 
impair  tbe  right  of  trial  by  Jury.  It  does  not 
in  reality  ^and  finally  change  tbe  burden  of 
proof.  The  people  must  at  all  times  sustain 
the  burden  of  proving  the  guilt  of  the  ac- 
cused beyond  a  reasonable  doubt  It  in  sub- 
stance enacts  that,  certain  facts  being  proved, 
the  Jury  may  regard  them,  if  believed,  as  auffl- 
clent  to  convict,  in  the  absence  of  explanation 
or  contradiction.  Even  In  that  case  the  court 
could  not  legally  direct  a  conviction.  It  can- 
not do  BO  In  any  criminal  case.  That  Is  solely 
for  tbe  Jury,  and  it  could  have  tbe  right  after 
a  survey  of  the  whole  case,  to  refuse  to  convict 
unless  satisfied  beyond  a  reasonable  doubt 
of  the  guUt  of  tbe  accused,  even  though  the 
statutory  prima  fade  evidence  were  uncon- 
tradicted. Tbe  case  of  Commonwealth  v. 
WiUlams,  6  Gray  [Mass.]  1.  supports  tbla 
view." 

In  Board  of  Exdse  v.  Merchant,  103  N.  Y. 
143,  8  N.  B.  484,  57  Am.  Hep.  705,  the  court 
in  dealing  with  this  very  question  says  tbat^ 
by  the  presumption  or  prima  facie  case  aris- 
ing by  statute  from  possession  of  tbe  liquor, 
"the  burden  of  proof  is  not  even  really  chang- 
ed," and  then  adds  that  the  case  must  be 
submitted  to  the  Jur>',  notwithstanding  the 
presumption,  npon  the  evidence,  whatever 
It  is,  "with  the  burden  still  resting  upon  the 
prosecution  to  establish  tbe  guilt";  the  of- 
fense In  that  case  being  an  unlawful  sale  ot 
liquor. 

It  Is  also  stated  as  law  in  Black  on  In- 
toxicating Liquors  that  "the  Legislature  has 
undoubtedly  a  vacy  exteaalve  power  In  re- 
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spect  to  fixing  or  modlf^ring  the  rules  of  evi- 
dence to  be  applied  by  the  courts.  Tbe  ex- 
ercise of  tbls  power,  howeTer.  In  relation  to 
criminal  proceedings  Is  subject  to  certain 
Important  limitations,  among  which  are  the 
following:  (1>  The  legislature,  In  enacting 
rules  of  evidence,  must  not  usurp  Judicial 
functions ;  (2)  such  rules  must  not  be  of  the 
nature  of  ex  post  facto  laws,  or  illegally  re- 
troactive In  their  operation;  (3)  they  must 
not  deprive  the  accused  of  his  constitutional 
right  to  be  confronted  with  the  witnesses 
against  him;  (4)  the  Legislature  cannot  com- 
pel a  defendant  to  furnish  evidence  against 
himself;  (6)  nor  deprive  him  of  hla  right  to 
a  trial  by  Jury ;  It  would  be  unlawful  to 
make  any  given  fact  or  state  of  facta  oon- 
cUuive  evldoice  of  guilt  In  ne^tion  of  the 
common-law  ptesmnptlon  ct  Innocenoa.  The 
rules  of  evidwce  In  prosecutions  under  the 
liquor  laws  have  frequently  been  the  sub- 
ject of  leglBlattve  attenflon,  and  the  changes 
made  have  sometimes  shown  a  vride  depar- 
ture from  common-law  principles.  All  snch 
statutes,  which  for  the  most  part  are  design- 
ed to  facilitate  convictions  by  admitting  pre- 
sumptive or  Indirect  proof  of  certain  facts, 
must  be  brought  to  the  test  of  constitutional 
principles  such  as  those  above  enumerated. 
If  toxmA  to  be  in  violation  thereof,  they  are 
not  defoiBible  on  any  ground  of  public  pol- 
icy or  the  welfare  of  the  community.  As  a 
rule,  however,  these  acts  have  been  so  framed 
as  to  escape  constitutional  objection.  Thus  a 
provision  that,  In  prosecutions  for  the  com- 
mon selling  of  intoxicattos  llQaom^  dellveir 
In  or  from  any  building  or  place  other  than 
a  dwelling  house  shall  be  deemed  prima  fticie 
evidence  of  a  sale  Is  constitutional  and  valid. 
Thla  nether  conclusively  determines  tba 
guilt  or  Innocence  of  the  party  who  la  ac- 
cused, nor  withdraws  from  the  Jury  the  il^t 
and  duty  of  passing  upon  and  determining 
the  issue  to  be  tried.  And  tile  same  la  tme 
of  a  statute  providing  tliat  whenever  an  un- 
lawful sale  of  liquor  la  alleged,  and  a  de- 
livery proved,  tt  shall  not  be  necessary  to 
prove  a  payment,  but  such  delivery  shall  be 
sufficient  evidence  of  sale.  So  If  a  law  en- 
acts that,  where  a  person  la  seen  to  drink  In- 
toxicating liquor  on  the  premises  of  one  who 
has  simply  a  license  to  sell  liquor  for  con- 
sumption off  the  premises,  It  shall  be  prima 
facie  evidence  that  the  liquor  was  sold  by 
the  occupant  of  the  premises  with  the  intent 
Oiat  It  should  be  dnink  thereon." 

Thla  court  haa  fnll7  sustained  this  prin- 
clide  and  approved  these  authorities  by  citing 
and  relying  upon  Uiem  in  State  v.  Barret^ 
1S8  N.  a  630,  SO  8.  B.  OOe,  1  L.  R.  A.  (N.  8.) 
626.  It  was  held  In  Barretm  Que  that,  not- 
withstanding the  statate  expressly  de^res 
that  the  possession  of  more  Qian  a  gallon  of 
Bjdritnous  liquor  shall  be  prima  focte  ca- 
dence of  the  purpose  to  sell  it,  it  la,  at  last 
and  In  Ita  essence,  but  evidence  of  guilt  and 
not  coMdnsive  or  determinative  of  defend- 
ant's guilt  even  Igr  itself  and  unexplained. 


It  further  holds  that  there  Is  no  shifting  of 
the  burden  to  the  defendant,  but  It  testa 
upon  the  state  to  establish  the  accnsaUon  of 
the  bill  of  Indictment  beyond  a  reasonable 
doubt  It  will  be  observed  that  In  our  case 
the  court  placed  the  entire  burden  ni>on  the 
defendant  to  show  his  Innocence,  for  the  in- 
struction to  which  exception  was  taken  Is 
that  the  statute  requires  him  to  satisfy  the 
Jury  by  the  greater  weight  of  the  evidence 
that  In  fkct  he  did  not  have  the  liquor  In 
hla  possession  for  the  purpose  of  sale,  where- 
as according  to  all  the  authorities,  and  es- 
pecially in  Barrett's  Case,  the  burden  is  on 
the  state  throughout  the  triaL 

11]  The  defendant  profited  little  or  nothii^ 
by  the  subsequent  charge  that,  If  the  Jury 
had  a  reasonable  doubt  about  the  facts  re- 
cited by  the  court,  being  those  whldi  the  de- 
fendant must  prove  by  the  greater  weight  of 
the  evidence,  they  ahonld  acquit.  This,  to 
say  the  least  of  It,  was  very  confusing.  If  not 
contradictory.  What  advantage  did  he  gain 
by  the  charge  as  to  reasonable  doubt,  after 
the  Jury  had  been  told  that  there  was  a  pre- 
sumption against  him  and  he  must  "satisfy 
them  by  the  greater  weight  of  evidence"  of 
hla  Innocence?  It  deprived  him  of  the  pre- 
sumption of  innocence  and  practically  elimi- 
nated the  t>eneQt  at  the  doctrine  as  to  rea- 
sonable doubt  by  80  weakening  it  that  it 
amounted  to  nothing;  and  all  of  this  was 
done  under  a  statute  (act  of  1913)  whit^ 
merely  eetablisbes  a  prima  facie  case  for  the 
state  sufficient,  it  Is  true,  to  carry  the  case 
to  the  Jury,  with  the  right  to  convict,  but 
leftvlng  In  full  force  the  doctrine  of  reason- 
able doubt  and  also  tlw  presumption  of  inno- 
cence, for  a  man,  even  under  our  present  laws, 
may  have  more  than  a  gallon  of  liquor  In  bis 
possession  for  a  perfectly  lawful  and  In- 
nocent purpose.  It  la  not  the  possession  that 
Is  unlawful  but  the  £ort)ldden  purpose  for 
which  It  la  held. 

[3, 4]  The  Attorney  General  admitted  that 
there  was  error  In  the  charge,  under  the  de- 
cisions in  State  v.  Barrett,  138  N.  0.  645.  50 
8.  a  506, 1 1*.  E.  A.  (N.  S.)  626,  State  v.  Mc- 
Intrre,  139  G.  600,  52  S.  B.  68.  State  t. 
Dowdy,  145  N.  a  432.  68  S.  B.  1002,  State.  ▼. 
Dunn,  158  N.  a  654,  74  &  B.  369,  and  State 
V.  MoateUo,  169  N.  G.  461,  74  &  Bl  678,  bnt 
be  argned  that  what  defendant  Ud  and  pro- 
posed to  do  with  the  Uqnor,  In  law,  constitut- 
ed a  Bale,  by  his  own  admission  on  the  stand. 
We  do  not  assent  to  this  position.  It  was 
lawful  to  buy  the  liquor  in  Virginia,  and  if 
he  made  the  purchase  there,  acting  solely  and 
in  good  faith  as  agent  for  the  other  pezaona 
who  sent  him  there  for  the  purpose  of  buying 
it  for  them,  he  would  not  be  gulltr  of  selling 
liquor  If  lie  had  delivered  it.  It  ma  ao  de< 
dded  in  State  v.  Whisenant,  140  N.  a  515, 
63  S.  B.  91,  as  we  think  where  It  appeared 
tHat  tiie  defendant,  as  agmt,  had  ordered 
some  whisky  for  the  prosecuting  witness, 
which  was  to  be  shipped  from  anotliw  state, 
where  our  laws  did  not  (weratSk  and  when  it 
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arzlTed  he  delivered  It  to  tbe  wltnesB.  It 
was  beld,  if  defendant  acted  bona  fide,  that 
be  was  not  gaOtj,  altbongb  be  tndered  the 
whisky  as  agent  and  tecelTed  tbe  money  for 
it,  and  it  was  farther  said  to  be  a  transaction 
of  Interstate  commerce.  Under  tither  view, 
defendant  coold  bny  liquor  for  another,  as 
his  agent  if  he  acted  in  good  fidth  and  was 
not  concealing  under  the  guise  of  an  agency, 
a  transaction  which  was  In  fact  a  sale.  If 
liquor  can  thus  be  ordered  through  an  agent 
from  another  state,  without  violatLng  the 
law,  if  done  bona  fide,  why  cannot  tbe  agent 
go  Into  that  state  in  person  and  buy  It,  where 
It  can  be  lawfully  sold,  and  then  transport 
and  deliver  It  himself?  An  agent  may  also 
receive  at  least  a  fair  compensation  for  his 
services,  provided  the  money  is  paid  to  him 
strictly  as  such  and  not  as  any  part  of  the 
price  for  the  liquor.  His  intent  and  the  true 
nature  of  the  transaction  were  questions  for 
the  Jury,  under  a  proper  'charge  from  tbe 
court  State  v.  Allen,  161  N.  C.  226.  75  S.  E. 
1082,  supports  this  view  directly,  and  the 
facts  were  much  like  those  In  this  case. 
State  T.  Johnston.  139  N.  G  641,  62  S.  E.  273, 
is  not  in  point,  for  there  the  jury  found  that 
the  proeecuting  witness,  Brown,  had  paid  the 
price  of  the  liquor,  which  was  fixed  by  the  de- 
fendant beforehand.  There  was  no  agency. 
He  was  not  buying  for  another  but  selling 
to  him. 

[I]  Nor  is  the  defendant  indictable  under 
Revisal,  |  3534,  as  he  procured  the  liquor  In 
Virginia,  where  it  was  lawful  to  sell  IL 
State  V.  Smith,  117  N.  G.  809,  23  S.  &  449 ; 
State  V.  Burchfleld,  149  N.  C.  537,  63  S.  B. 
89.  The  case  of  State  v.  Smith,  just  cited, 
seems  to  be  decisive  of  the  point  here  raised 
and,  we  think,  Is  fatal  to  the  Judge's  charge. 
It  Is  there  held  that  It  is  no  more  unlawful 
to  bay  through  one's  agent  than  to  buyi 
directly  himself,  and  the  agent,  when  he  buys 
lawfully,  is  Just  as  Innocent  as  his  principal 
would  be  if  he  bad  bought  himself ;  the  real 
question  being  whether  there  was  a  bona 
fide  agency  or  a  sale  In  disguise^  It  Is  a 
question  of  intent,  without  regard  to  the  fair 
appearance  of  the  transaction.  What  is  it,  in 
fact  or  in  substance  and  legal  effect,  is  the 
question,  and  in  this  view,  which  Is  the  true 
one,  we  are  forcibly  reminded  of  what  Jus- 
tice Ruffln  observed  In  State  v.  Gilbert.  8T  N. 
C.  527,  42  Am.  Rep.  SIS,  with  regard  to  an 
indictment  for  canylng  a  concealed  weapon. 
He  said  the  offense  of  which  the  defendant  is 
-charged  forms  no  exception  to  the  general 
rule  that  to  constitute  a  crime  there  must  be 
a  criminal  Intmt;  and  the  court  percdved  no 
good  reason  why  it  should  be.  "The  law  is 
a  wholesome  one,  and  its  constant  enforce- 
ment according  to  Its  trae  spirit  and  Inten- 
tion meets  the  desires  and  expectations  of 
-every  well-disposed  and  peaceable  citizen; 
but  some  care  should  be  used,  lest  push- 
ing Its  requiremnits  too  far  it  mi^  result  in 
«  reaction  of  sentiment  against  it** 


[I]  If  it  be  said  that  defendant  la  gnflty 
under  Acts  <tf  1911,  c.  133,  known  as  the 
"dub  Act"  it  Is  quite  enough  to  say  that  he 
was  not  indietod,  nor  was  he  convicted,  under 
that  law,  and  he  baa  not  had  any  opportunity 
to  defend  himself  against  any  such  charge. 
The  Attorney  General  concedes  that  he  is 
charged  only  vrith  violating  the  act  of  1913. 
and  the  jndge  below  so  expressly  charged  the 
Jury.  Besides,  If  the  Indictment  had  been 
framed  upon  the  acts  of  1911,  c  133,  there  Is 
no  fact  made  presumptive  or  prima  fade  evi- 
dence by  it  and  the  charge  would,  if  possible, 
be  jfioxe  erroneous  than  If  confined  to  the 
Acts  of  1913,  as  it  should  be.  It  may  be,  as 
argued  by  counsel,  that  upon  the  evidence  In 
this  case  the  Jury  would  be  warranted,  un- 
der proper  Instructions,  In  convicting  the  de- 
fendant of  the  offense  created  by  the  Acts  of 
1911,  c.  133.  if  he  had  been  charged  with  a 
violation  of  that  act  We  need  not  give  any 
opinion  on  that  question,  it  not  being  raised 
on  this  record,  as  there  Is  no  allegation  upon 
which  such  a  conviction  could  be  based  and 
no  reference  whatever  to  the  act  Tbe  alle- 
gations and  proof  must  correspond.  It  would 
be  contrary  to  all  rules  of  procedure  and  vio- 
lative of  his  constitutional  right  to  chaise 
him  with  the  ocnnmlsston  of  one  crime  and 
convict  htm  of  another  and  very  different  one. 
He  is  entitled  to  be  Informed  of  the  accusa- 
tion against  him  and  to  be  tried  accordingly. 
State  T.  Bay,  82  M.  a  810;  State  t.  Sloan, 
67  N.  a  8S7;  State  V.  Lewis.  OS  K  a  681; 
Clark's  Or.  PMC.  ma  Wb  think  that  there  la 
evidence  sofiBdMit  to  sustain  a  conviction  up- 
on the  present  indictment  but  the  Jury  must 
be  80  guided  by  tbe  court  as  to  find  the  facts 
essential  to  establish  his  guilt .  The  question 
here  is  as  to  the  bona  fides  of  the  defendant 
Was  he  really  acting  solely  In  the  capacity  of 
agent  when  he  purchased  the  liquor,  or  was 
that  a  mere  pretense,  under  cover  of  which 
be  was  violating  the  law  by  selling  liquor 
or  having  it  for  sale?  The  case  should  have 
been  submitted  to  the  Jury  in  this  aspect 
with  the  burden  on  the  state  to  make  out  its 
case  to  their  full  satisfaction.  If  defendant 
was  acting  honestly  and  not  deceptively,  he 
had  the  right  to  buy  liquor  in  Virginia,  where 
it  was  lawful  to  sell  to  him,  and  to  return 
to  this  state  with  It  for  the  purpose  of  mak- 
ing delivery  to  the  parties  for  whom  he 
bought  it  and  if  this  was  all  it  would  not 
constitute  a  sale  of  the  liquor  or  tbe  posses- 
sion of  it  with  the  unlawful  purpose  to  seU, 
within  the  meaning  of  the  Acts  of  1913. 
State  V.  AUen,  161  N.  0.  226,  76  S.  E.  1082. 
The  possession  of  the  Uquor,  though,  would 
carry  the  case  to  the  Jury.  The  rule  as  to 
the  l^;al  effect  or  significance  of  prima  fade 
evidence  has  long  prevailed  in  this  and  other 
courts,  and  we  are  not  aware  of  any  decision 
of  this  court  which  has  stated  it  or  has  im- 
I^d  it  otherwise  tiian  is  done  in  this  case. 

There  was  error  in  the  charge  of  the  court 
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In  the  respect  ptdnted  out,  for  which  another 
trial  1b  ordered. 
New  trUl. 

ALLEN,  J.  (concarrlng).  I  bellere  In  the 
enforcement  of  the  prohibition  law,  as  I  do 
In  the  enforcement  of  all  law,  bnt  I  cannot 
agree  to  convict  of  one  offense  when  the  de> 
fendant  Is  charged  with  another,  because 
intoxicating  liqaorg  are  the  subject  of  Inves- 
tl^atlon. 

The  Search  and  Seizure  Law  (chapter  44, 
Laws  1913,  i  2)  says:  "It  shall  be  unlawful 
for  any  person  to  have  or  keep  In  his  poa- 
BessloD  for  the  purpose  of  sale,  any  ^trlt- 
uous,  vinous  or  malt  liquors." 

The  chaise  In  the  warrant  is  that  the  de- 
fendant "did  unlawfully  and  willfully  have 
In  his  possession  11^  gallons  of  whisky  for 
sale."  The  warrant  follows  the  language  of 
the  statute,  and  there  can  be  no  doubt  that 
the  defendant  was  charged  with  a  violatloD 
of  the  act  of  1913.  But,  If  there  is  any 
doubt  about  the  charge  against  the  defendant, 
there  is  none  as  to  how  he  was  tried,  be- 
cause the  presiding  judge,  in  his  charge  to 
the  Jury,  said:  "Gentlemen  of  the  Jury,  the 
defoidant,  Zip  WUkerson,  Is  Indicted  here, 
charged  with  the  violation  of  an  act  passed 
by  the  Oeneral  Assembly  in  1918,  known  as 
the  Search  and  Seizure  Law.  Be  la  charged 
In  the  bill  as  having  In  his  posaeaston  for  the 
purpose  of  sale  more  than  one  gallon  of  liq- 
uor." He  then  charged  the  Jury  as  to  the 
effect  under  the  act  of  1913  of  the  prima 
facie  case  made  by  the  possesstoi  of  more 
than  one  gallon  of  Intoxicating  liquors,  and  of 
this  charge  the  Attorney  General,  who  prose- 
cutes in  b^lf  of  the  state,  Bays  In  Ua  Inlef : 
"Under  the  dedslons  of  this  court  there  wu 
error  in  this  instruction.  State  t.  Barrett, 
138  N.  G.  646  (SO  S.  B.  606k  1  L.  B.  A.  (N.  S.) 
628] ;  State  t.  M^lntyre,  130  M.  a  600  102 
S.  ID.  63]:  State  v.  Dowdy,  148  M.  a  4S2 
[58  S.  B.  1002] ;  State  r.  Dunn,  158  N.  a  654 
[74  S.  B.  869] ;  State  t.  Mostellft.  160  N.  C 
461  [74  S.  E.  5781."  AU  of  these  cases,  dted 
by  the  Attomey  Genial  to  show  that  the 
charge  of  his  honor  was  erroneous,  were  con* 
cnrred  in  by  the  chleC  Justice. 

It  Is  obtain,  therefor^  if  the  rule  upon 
which  the  opinion  of  the  court  rests  was 
adopted  In  an  ill-advised  moment  to  accord 
with  a  highly  teclmlcal  conception  of  the 
doctrine  laid  down  by  a  text-writer  and  -Is  a 
more  metaphysical  proposition,  it  has  beea 
r^terated  time  and  again,  with  the  consent 
ct  all  the  mendwrs  of  the  court,  and  as  it 
has  been  used  at  least  twice  (State  t.  Bor^ 
rett;  State  v.  Dowdy)  for  the  conviction  of 
those  charged  with  violating  the  prohibition 
law,  it  Is  hardly  fair  or  legal  to  change  It 
now  to  enable  the  state  to  convict  under 
one  statute,  when  he  Is  charged  under  an- 
other. 

The  defendant  has  not  been  charged  with 
an  offense  under  the  Clnb  Act  of  1011,  nor 


has  he  been  tried  under  ttiat  act;  and  Oiere 
Is  no  contention  tliat  he  was  trtod  acoordliv 
to  law,  as  heretofore  declared  by  this  coart, 
under  the  Search  and  Seizure  Law  of  1013. 

It  should  be  kept  in  mind  that  neither 
nor  limb,  nor  liberty,  nor  property  has  any 
security  or  abiding  place  except  by  adher- 
ing to  the  Ck)n8tltntlon,  and  that  it  provides 
that  'In  all  criminal  proceedings  every  man 
has  the  right  to  be  Informed  of  the  accusa- 
tion against  him";  that  "no  man  shall  be 
put  to  answer  any  criminal  charge,  except 
as  hereinafter  allowed,  bnt  by  indictment,** 
eto. ;  that  "no  man  ought  to  be  taken,  Im- 
prisoned, or  disseised  of  his  freehold,  liber- 
ties, or  privileges,  or  outlawed  or  exiled,  or 
in  any  manner  deprived  of  his  life,  Ubertr* 
or  property,  but  by  the  law  of  the  land" ; 
and  that  If  a  citizen  can  be  tried  in  the  su- 
perior court  before  a  Jury,  and  when  he  has 
been  tried  illegally,  can  be  convicted  here, 
without  a  Jury,  of  another  and  different 
charge  the  saf^uards  of  the  OonstltntloD 
amount  to  nothing. 

OLARK,  O.  J.  (dissenting).  The  warrant 
in  this  case  charges  that  the  def^dant  "did 
unlawfully  and  willfully  have  in  bis  posses- 
sion IIH  gallons  whisky  for  sale."  There  la 
no  reference  to  any  particular  statute.  Upon 
the  defaidant's  own  evidence  he  had  in  pos- 
session 11  gallons  of  wblaky  for  which  tae 
had  been  paid  in  advance  and  which  in  re- 
turn for  the  money  he  was  to  divide  oat 
among  10  men.  Upon  Oils  the  Judge  should 
have  simply  told  the  Jury  that,  if  th^  be- 
lieved tbB  defendant's  testimony,  he  was 
gnill7.  AnyUiing  tbat  he  said  other  than 
this  was  simply  surplusage,  harmless,  and 
Immaterial,  for  upon  the  defendant's  own 
testimony  tiie  verdict  ot  guilt?  was  correct 
and  should  be  sustained. 

We  can  pass  by,  for  tlie  present,  the  ex- 
ception to  the  Judge's  charge  on  the  effect  of 
8  prima  fade  case:  If  the  instruction  was 
erroneous,  It  was  harmless,  for  upon  the  de- 
fendant's own  showing  the  Judge  should  have 
charged  the  Jury  to  find  him  guilty.  On  the 
stand  the  defendant  testified  that  be  had  In 
his  possesion  11  gallons  of  whisky  In  3  kegs; 
that  for  a  fee  of  $2JS0  he  went  to  Virginia 
and  bought  this  whisky  in  bulk;  Oat  be 
brought  It  back  to  North  Carolina  and  was 
going  to  divide  and  deliver  it  to  tbe  10  men 
who  had  "chipped  In"  $2JS0  each  to  buy  It 
with,  when  lie  was  arrested.  The  possession 
of  the  whisky  and  his  purpose  in  having  it 
are  ttius  admitted. 

State  V.  Johnson,  ISO  N.  a  641,  62  &  O. 
273,  is  exactly  in  point  There  Johnson 
agreed  to  go  from  Charlotte  to  Salisbury  and 
get  half  a  gallon  of  whisky,  bring  It  back  to 
Charlotte,,  and  dellv^  it  to  Brown,  who  be- 
fore be  left  Charlotte  paid  him  $1,  the  pur- 
chase price  of  whisky.  Brown,  J.,  said:  "We 
think  the  facts  set  out  In  the  q;>eclal  verdict 
plainly  disclose  an  agzeemoit  or  contract  to 
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deliver  to  Tom  Brown  half  a  gallon  of  whis- 
ky entered  Into  the  city  of  Charlotte  on  July 
15th,  by  the  defendant  and  a  receipt  of  the 
agreed  price,  also  a  delivery  of  the  whisky 
next  morning,  In  pursuance  of  the  agreement 
These  &ct8  constltate  a  sale  of  Uqaor  upon 
the  part  of  the  defendant  within  the  prohi- 
bition territory."  This  Is  exactly  the  case 
here.  The  defendant  received  the  money 
from  Qie  other  parties  to  go  to  Virginia 
where  be  got  the  whisky  in  bulk  and  brought 
It  back  for  the  purpose  of  dividing  It  and  de- 
livering it  to  the  several  ptm^sers,  accord- 
ing to  contract  If,  as  the  court  said  in  State 
V.  Johnson,  supra,  "these  facts  constltate  the 
sale  of  Uqnor"  after  the  delivery,  then  un- 
questionably having  it  In  possession  for  such 
purpose  is  having  it  *in  possession  for  sale." 

Therefore,  taking  defendant's  testimony  as 
tme,  the  qtu^tlon  is  when  a  number  of  per- 
sons have  raised  a  fund  and  put  it  In  the 
hands  of  an  agent  to  buy  whisky,  and  he  has 
such  whisky  In  his  possession,  to  be  after^ 
wards  divided  out  by  him  to  them  in  propor- 
tion to  the  money  that  each  had  paid  in, 
whether  this  is  having  it  in  possession  for  an 
iU^al  purpose. 

The  Identical  question  was  raised  In  State 
V.  Colonial  Club,  154  N.  a  177,  69  S.  B.  771, 
31  L.  B.  A.  (N.  S.)  387,  Ann.  Cas.  1912A, 
1070,  and  the  court  there  held  by  a  vote  of 
three  to  two  that  this  did  not  constitute 
"having  liquor  in  possession  for  the  purpose 
of  sale."  The  Legislature  at  the  first  ensu- 
ing session  enacted  (Laws  1911,  c.  133)  that 
snch  a  condition  should  constitute  having 
Uqnor  in  possession  for  an  iU^al  purpose 
and  a  misdemeanor.  Hat  Is  ocmdualTe  of 
this  case. 

Chapter  133.  Laws  1911,  provides  aa  fol- 
lows Reaving  out  the  verbiage  which  is  not 
pertinent  to  this  defendant):  "Any  corpora- 
tion, club,  association,  person  or  persons  that 
shall  directly  or  Indirectly  *  *  *  in  any 
manner  aid  In  keeping  *  *  *  a  club  room 
or  other  place  [here  a  buggy]  where  intoxi- 
cating liquors  are  received,  kept,  or  stored, 
for  barter,  sale,  exchange,  diatribuUon  or  di- 
vition,  among  the  members  of  any  such  club 
or  association  or  aggregation  of  persons  by 
any  means  whatever,  or  that  shall  act  as 
agentt  in  orderinff,  procuring  buying,  stor- 
ing, or  keeping  Intoxitetlng  liquors  for  any 
such  purpose  shall  be  guilty  of  a  misdemean- 
or." Upon  the  defendant's  evidence  he  was 
an  agent  in  procuring  Intoxicating  liquor  for 
sale  or  division  among  the  aggregation  of 
persons  who  furnished  him  the  money  for 
that  purpose.  He  was  therefore  guilty  of  a 
misdemeanor  under  said  chapter.  He  had  in 
the  language  of  the  warrant  "unlawfully  and 
willfully  In  his  possession  11  gallons  of  whis- 
ky" and  was  guilty  of  a  misdemeanor  un- 
der that  chaptOT.  It  was  mere  surplusage  to 
charge  further  that  he  had  It  for  sale.  It  Is 
true  that  the  title  of  the  act  Is  "To  prohibit 
the  sale  or  handling  of  Intoxicating  liquors 
by  clubs  or  aaaociat1on$."  But  the  body  of 
the  act  as  above  stated  Is  broader  and  makes 


it  a  misdemeanor  for  any  agent  to  procure 
Intoxicating  liquor  for  distribution  or  divi- 
sion among  the  members  of  any  aggregation 
of  persona. 

There  is  no  question  of  interstate  com- 
merce Involved  as  in  State  v.  Whlsenant,  149 
N.  a  615, 63  S.  E.  91  (If  Indeed  the  latter  case 
Is  law  since  the  passage  of  the  "Webb-Kenyon 
Act).  The  whisky  was  not  ordered  from  a 
Virginia  house.  When  the  whisky  was  de- 
livered to  the  defendant  In  Virginia  he  re- 
ceived the  full  title  to  the  property.  Under 
hl^  contract  made  in  North  Carolina  and  to 
be  performed  In  North  Carolina,  he  toot  the 
whisky  home  with  tiim,  and  it  was  found  In 
his  possession  In  this  stat^  and  be  admitted 
that  he  had  it  for  the  purpose  of  division 
among  the  10  men  who  had  paid  him  the 
money,  which  act  was  to  be  done  here.  It 
makes  no  difference  that  they  paid  him  In 
advance.  The  sale  was  not  completed  until 
a  division  among  the  a^egatlon  of  persons 
for  whom  he  had  bought  the  whisky.  No 
one  of  them  had  any  title  or  ownership  In 
the  whisky  till  such  partition  should  be  made, 
and  he  had  it  In  possession  for  the  unlawful 
purpose  of  a  sale  by  means  of  such  division. 
There  could  be  but  one  inference  from  the 
evidence,  and  the  Judge  might  well  have 
charged  the  Jury  that  if  they  believed  the  evi- 
dence to  return  a  verdict  of  guilty.  State  v. 
Railroad,  149  N.  C.  608,  62  8.  B.  1088. 

In  State  v.  Herring,  145  N.  O.  418.  68  S.  E, 
1007,  122  Am.  St  Rep.  461,  the  court  held 
(Hoke,  J.)  that  taking  orders  and  procuring 
whisky  to  be  thereafter  delivered  to  the  par- 
ties who  had  furnished  the  agent  with  the 
money  for  such  purchase  made  the  defend- 
ant guilty  of  a  sale  if  the  whisky  was  de- 
livered. It  follows  that,  if  the  whisky  is  in- 
tercepted before  the  division  and  delivery, 
such  agent  is  gnllty  of  'liavlng  It  in  posses- 
sion for  sale." 

In  State  v.  Burchfield,  149  N.  a  637,  63  S. 
m  89,  the  court  held  (Walker,  J.)  that  under 
Bev.  3534,  It  was  a  misdemeanor  for  any 
one  "to  procure  for,  or  deliver  spirituous 
liquors  to,  another,  and  that  such  agent  was 
punishable  even  though  he  had  no  interest  in 
the  sale  other  than  as  agent  of  the  purchaser, 
and  that  his  acting  solely  as  agent  for  the 
buyer  was  no  defense." 

It  follows  that  upon  the  defendant's  own 
testimony  he  was  guilty  of  a  misdemeanor 
both  under  Bev.  3634,  and  Laws  1911,  c.  133. 
It  Is  therefore  unnecessary  to  review  the 
charge  of  the  court  as  to  the  effect  of  prima 
fade  evidence.  It  is  certain  that  the  Judge's 
charge  was  correct  nndw  the  uniform  rul- 
ings of  this  court  until  a  very  recent  period 
when  the  court,  in  what  may  be  well  termed 
an  ill-advised  moment,  changed  Its  former 
clear  ruling  to  accord  with  a  highly  technical 
conception  of  the  doctrine  laid  down  by  a 
text-writer.  It  may  well  be  doubted  if  any 
Jury  has  ever  been  impaneled  In  North  Caro- 
lina which  would  be  affected  by  the  differ- 
ence in  the  formula,  whether  that  formerly 
in  use,  or  that  which  is  now  considered  mere 
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correct,  Is  used.  In  thla  day,  when  tbe  Amer- 
ican Bar  Association,  and  the  demands  of  ■ 
practical  age,  and  Indeed  the  opinion  of  all 
the  leading  courts,  are  In  favor  of  abolishing 
useless  distinctions  which  can  be  of  no  nse  In 
the  better  administration  of  Justice,  it  Is  un- 
fortunate that  stress  shoidd  he  laid  npon 
this.  It  would  be  well  to  return  to  the  older 
and  more  logical  formula,  or  at  least  to  hold 
that  the  variance  Is  Immaterial,  for  the  differ- 
ence can  never  be  understood  or  appreciated 
by  a  Jury  whose  object  sbonld  be  simply  to 
ascertain  the  real  facts  of  the  controTeny 
submitted  to  than. 

But,  whateTer  may  be  said  In  ftTor  of  the 
change  which  has  been  made,  the  failure  to 
nse  It  was  absolutely  immaterial  in  this  case, 
for  npon  the  defendantfs  own  testimony  he  is 
guil^  of  a  misdemeanor  embraced  wltMn 
the  terms  of  tta  warrant,  "the  unlawful 
possession  of  the  11  gallons  ot  whisky."  The 
defendant  testifled  that  be  bad  It  In  posses- 
sion, undivided,  for  the  pupose  of  division 
and  distribution.  The  Judge  charged  the 
^  Jury  that  they  must  find  b^ond  a  reasim* 
able  doubt  the  facta,  which  be  recited  and 
which  under  the  statute  would  "constitute 
prima  fftde  evidence,"  and  added  that,  "If 
they  found  those  facts  beyond  a  reasonable 
doubt;  then  the  duty  was  on  the  defendant  to 
go  forward  and  satisfy  tlie  Jury  by  the  great- 
er weight  of  the  evidoue  that  he  did  not  have 
such  liquor  In  his  possession  for  the  purpose 
of  sale."  This  was  the  long-recognized  and 
logical  method  of  expressing  to  the  Jury  the 
l^lslative  meaning  of  a  prima  facie  case. 
There  Is  no  logical  ground  to  contest  Its  cor^ 
rectness.  It  can  only  be  critldsed  as  a 
metaphysical  proposition.  The  Legislature 
must  be  presumed  to  use  words  In  their  ordi- 
nary sense,  and  usual  acceptation.  "Prima 
fade"  is  ttrns  defined  in  Webster's  Interna- 
tional Dictionary^  ''Evidence  sufficient  in  law 
to  raise  a  presumption  of  fftct  or  establish 
the  fact  in  question  unless  rebutted." 

There  Is  nothing  In  the  Gonstitutlon  which 
consecrates  this  or  any  other  technicality  or 
formula.  The  repetition  of  an  error  which 
has  been  found  injurious  or  unnecessary  does 
not  make  It  any  less  harmful.  Hoke  v.  Hen- 
derson, IS  .N.  0.  1,  25  Am.  Dea  677,  had  been 
repeated  countless  times  and  endured  for  70 
years.  But  it  was  founded  in  error  and  like 
other  errors  was  fated  to  pass  away.  Mlal 
V.  Ellington,  134  N.  O.  1,  46  S.  E.  961,  66  h. 
R.  A.  697.  The  same  Is  true  of  many  other 
decisions  which  have  been  reversed.  Most 
technicalities  that  prove  harmful  are  abolish- 
ed by  legislation,  because  the  courts  are  slow- 
er in  reforms  of  this  kind.  In  the  present 
case  the  formula  used  by  the  Judge  below  is 
in  accordance  with  that  which  was  recog- 
nized throughout  this  state  till  a  very  short 
time  ago,  and  no  harm  but  great  good  wonid 
follow  a  return  to  onr  former  rulings  on  that 
subject  The  public  policy  of  a  state  Is  ex- 
pressed  by  the  lawmaking  power,  and  the 


sole  object  of  the  courts  should  be  to  con- 
strue and  execute  the  law  in  the  q>lrlt  in 
whldk  It  was  enacted.  The  only  way  to  en- 
force tlie  law  Is  to  enforce  It,  and  In  its  Integ- 
rity. 

In  this  state  the  defendant  made  the  con- 
tract to  furnish  10  men  with  whldiy ;  in  this 
state  tb^  paid  blm  the  money  for  it;  In  this 
state  he  had  the  whisky  ready  to  divide  and 
deliver  to  them.  Is  there  no  law  yet  that 
makes  possession  of  whisky  under  these  cir- 
cumstances "unlawful  and  willful"  as  charg- 
ed in  this  warrant?  To  small  avail  is  the 
act  <^  the  General  Assembly  of  1908  and  its 
approval  on  a  referendum,  and  to  small  avail 
are  the  acts  of  Congress  and  the  subsequent 
acts,  both  state  and  federal,  curing  all  de- 
fects discovered  by  the  courts  if  this  transac- 
tion can  escape  the  condemnation  of  the  law. 
There  was  one  who  said  he  could  "drive  a 
coach  and  six  through  any  act  of  Parlia- 
ment" It  seems  that  legislators  and  Con- 
gressmen are  still  unable  to  use  language 
effectively  to  express  their  meaning  when 
that  language  la  subjected  to  the  critical  «yes 
of  oourta 


THOMPSON  V.  THOMAS. 

(Supreme  Court  of  North  Carolina.    Nov.  12; 
1913^ 

1.  Vkndob  and  PnscHASEB  233*)— Bona 
Fide  Pubchasm  —  Failubx  to  Bxcobd  — 
EmcT. 

A  deed  is  not  valid  as  against  a  junior 
deed  to  a  purchaser  for  a  valuable  conwdera- 
tion  which  is  first  registered. 

[Ed.  Note.— For  other  css^  see  Vendor  and 
Purchaser,  Gent  Dig.  i|  0^^060;  De&  Dig. 
I  233.*] 

2.  Vendob  and  PuBCHAsn  d  285*)— FaI£- 

XJKK  TO  Recobd— Effect. 

Under  Rev.  190S,  |  980,  providing  that  nq 
conveyance  of  land  shall  be  valid  as  against 
creditors  or  purdiasers  for  a  valuable  consid- 
eration but  tttm  the  registration  thereof,  reg- 
istration is  not  required  as  against  a  subsequent 
deed,  made  ^thont  a  valnahle  coiudderation. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Puretaaser,  Gent  Dig.  US67-B69^  071-076; 
Dee.  Dig.  I  280.*] 

3.  DsBDs  (i  68*) — ^Rboobdxhg— BmoT. 

A  deed  by  a  grantor  who  did  not  have 
sufficient  mental  capacity  to  execute  it  was 
void,  and  was  not  rendered  valid  by  Its  iegi»- 
tratlon  prior  to  the  registration  of  an  earlier  deed. 

[Bd.  Nofca^For  oOier  caae&  See  Deeds,  dent 
Dig.  U  148-166;  Dec. aNgTl  Oa*] 

Appeal  from  Superior  Court,  Davidson 

County;  Long,  Judge. 

Action  by  Maggie  H.  Thompson  against 
Charles  B.  Thomas.  Judgment  for  plaintiff, 
and  defendant  appeala  Affirmed. 

Jno.  T.  Perkins,  of  Morganton,  and  Emery 
E.  Raper,  of  Lexington,  for  appellant  F.  C 
Robblns  and  Walser  &  Walser,  all  of  Lexing- 
ton, and  Justice  &  Broadhura^  of  Greene- 

boro,  for  appellee^ 

CLARK,  C  J.  This  Is  an  action  to  recover 
two  lots  In  Thomasville,  N.  O.  The  plaintlfT 
and  defendant  are  half  brother  and  sister. 


•For  otlwr  eases  sm  sunt  Uvlo  muA  seetlon  NUHBBB  In  Dec.  Dig.  A  Am.  Dig;  Ker-4to.  Ssrlts  *  Bep'r  ladena 
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ftod,  moreover,  their  mothers  were  ilstem. 
Botb  daim  title  to  the  itroperty  nnder  con- 
veyance from  Um  widow  of  their  tether,  who 
was  Uui  mother  of  the  defendant  The  plain- 
tiff claims  under  two  deeds  beerlng  date 
January  28.  1909,  each  deed  redtlng  a  cod- 
Bideratlon  of  $1.  and  both  probated  April  11* 
1912,  after  the  death  of  the  grantor,  and  re* 
corded  the  next  day.  The  defendant  dalms 
nnder  a  deed  from  his  mother,  Sallle  L. 
Thomas,  for  both  lota,  dated  and  registered 
Augost  14,  1909,  reciting  a  consideration  of 
f  1,  and  "other  considerations  accepted."  She 
died  in  1912,  leaving  her  son,  the  defendant, 
her  sole  hdr.  The  jury  upon  issues  submit- 
ted to  them  found  that  the  deeds  to  the  plain- 
tiff dated  January  28,  1909,  were  duly  exe- 
cuted and  for  a  valuable  consideration,  and 
that  the  plaintiff  did  not  procure  their  exe- 
cution by  fraud.  The  jury  found  that  at  the 
time  of  the  execution  of  the  deed  of  August 
14,  1909,  by  Sallle  L.  Thomas  to  Cbas.  R. 
Thomas,  the  defendant,  she  did  not  have  suf- 
ficient mental  capacity  to  execute  said  deed, 
and  that  it  was  made  without  valuable  con- 
sideration. 

There  was  a  great  mass  of  evidence  on 
both  sides,  and  numerous  exceptions  to  the 
admission  of  evidence  and  to  the  charge. 
None  of  the  exceptions,  however,  present  serl- 
ona  questions  of  law  for  the  consideration  of 
the  court  The  contest  was  almost  entirely 
one  as  to  the  tacts,  apd  was  settled  by  the 
Jury  apon  Issues  properly  submitted.  It  can 
be  of  no  service  to  discuss  well-settled  prop- 
ositions of  law,  nor  to  develope  more  fully 
the  Tolnmlnons  evidence  upon  what  must 
lure  been  a  very  unpleasant  controversy  be- 
tween near  relatives. 

[1-3]  The  deed  to  the  plaintiff  executed  Jan< 
nary  28,  1909,  was  not  registered  until  April 
12,  1912,  and  would  not  be  valid  against  the 
Junior  deed  to  the  defendant,  executed  and 
registered  in  August,  1909,  If  the  grantee  in 
the  latter  deed  had  been  a  purchaser  for  a 
valuable  contddoratlon  and  the  grantor  had 
been  competent  to  execute  a  deed.  But  the 
jury  bavine  found  that  the  latter  deed  was 
without  valuable  contideratlon,  the  atatate 
would  not  aivly.  Bev.  {  980.  Besides  ttie 
Jury  further  found  that  the  grantor,  at  the 
time  of  the  execution  of  the  deed  of  Angnet 
14.  1909,  did  not  have  'WBclent  mental 
capadty  to  execute  said  deed."  It  was  there* 
fore  vM,  and  registration  could  not  give  It 
validity.  The  defttidant  was  sole  heir  to 
hla  mother,  but  the  Jury  having  found  that 
her  deed  to  the  plaintiff  was  executed  for  a 
valuable  consideration,  and  that  its  execution 
was  not  procured  by  fraud,  the  plaintiff  Is 
entitled  to  recover  the  premises. 

Upon  consideration  carefully  made  of  all 
the  exceptions  aud  of  the  entire  evidence^ 
we  think  that  the  matter  has  been  deter- 
mined by  the  Jury  under  the  superintendence 
of  the  careful  and  able  Judge,  who  commit- 
ted. No  error. 

TOS.B.-G7 


CROSBY  et  aL  T.  WIOOINS  LAND  00.  at  aL 

(Snpr«ne  Court  of  South  fTsmMna.    Oct  28. 
19183 

QurrcLAiif  Died  —  OancELUTioii— Hibbef- 

BBSENTATIONS. 

Plaintiffa,  In  a  salt  to  cancel  their  deeds 
conveying  the  remainder  In  land  after  expira- 
tioB  of  a  life  estate  for  misrepresentation  of  the 
grantee,  held  entitled  to  recover. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Colleton  County;  Geo.  B.  Prince,  Judge. 

Action  by  M.  J.  Crosby  and  others  against 
the  Wl^ins  liSnd  Company,  B.  G.  Wiggins, 
and  others.  From  a  Judgment  for  plaintiffs, 
R.  Q.  Wiggins  appeal&  Affirmed  by  equally 
divided  court 

Padgett,  Lemacks  ft  Moorer,  of  Walter^ 
boro,  for  appellant  How^  ft  Qnber,  of 
Walterboro,  for  respondenta 

FSASEB,  J.  Edward  O'Qnln,  now  dead, 
owned  a  plantation  in  Colleton  county, 
known  as  the  "Cam  Farm."  In  1888  he  con- 
veyed it  to  Mrs.  "Mary  A.  Padgett  and  lier 
children."  On  the  record  the  following  en- 
try appears:  "On  6  &  9  lines  the  words  heirs 
erased  before  signing."  The  grantees  treated 
the  deed  as  a  conveyance  tn  fee,  and  Uirough 
several  conv^ances  the  timber  was  conveyed 
to  tba  13iayer  Lumber  Company.  Subse- 
quent to  that  oonveyance,  12ke  land  was  con- 
veyed to  Mr.  Geo.  Vlettdier.  Mr.  Fletdier, 
finding  the  land  unprofitable,  tried  to  sell 
the  land  to  Mr.  R.  O.  Wiggins.  Mr.  Wig- 
gins had  the  title  examined  for  this  sale,  and 
the  investigation  showed  that  Mr.  Fletcher 
had  only  an  estate  for  the  life  of  the  chil- 
dren of  Mrs.  Padgett  Mr.  Wiggins  told  Mr. 
Fletdier  that  U  he  would  get  a  qtdtclalm 
deed  from  tba  htin  <hC  Bdward  O'Quln  be 
would  bfiy  the  land,  as  that  would  give  him 
title  to  the  land  and  the  timber.  Mr.  Vletdi- 
er  told  Mr.  Wiggins  that  he  did  not  claim  the 
timber,  but  he  would  try  to  get  the  quit- 
clalms  and  that  Mr.  Wlgi^  could  make  out 
of  It  anythli^  he  could.  Bfr.  Fletcber  con- 
veyed the  land  to  the  defendant  Wiggins 
Lumber  Company,  tor  whldi  Mr.  mgglns 
was  the  agent,  and  the  betrs  of  O'Qaln  con- 
veyed the  reverskm  to  J.  B.  Paschall,  at  the 
suggestion  of  Mr.  Wiggins,  and  Fasdiall 
conveyed  to  Wiggins.  Mr.  Fletcher's  price 
was  based  upon  hla  Idea  of  the  value  of  the 
land.  The  Inducement  to  Mr.  Wiggins  to  buy 
was  that  he  would  thereby  get  the  timber  as 
well  as  the  land.  The  Thayer  Lumber  Com- 
pany paid  for  the  timber  92,000.  Mr.  FlettA- 
er  paid  $2,250  for  the  land,  and  996  to  a^ 
tomeys  for  the  titles  and  securing  the  quit- 
claims, and  sold  It  to  Wlgt^  liumber  Com- 
pany tor  $2,000.  It  Is  estimated  that  on 
account  ct  increased  values  of  land  and  tim- 
ber the  timber  Is  now  worUi  about  94,000 
and  the  land  about  93,000.  Mr.  Wiggins 
had  the  quitclaim  deeds  prepared  by  his  at- 
torney, and  the  deeds  were  carried  to  Hr.  W, 
J.  Fishbume  ot  the  then  firm  of  Flahbome 
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&  Padgett,  In  ozder  fliat  he  mlg^t  have  them 
executed.  B4r.  Sishhome  was  about  to  go 
away  on  a  ixtp  and  tamed  otw  the  papers 
to  his  copartner,  Mr.  Padgett,  In  order  that 
he  might  procure  the  execution  of  them. 
Sevea  of  the  heirs  of  Edward  O'Qoln  exe- 
cuted quitclaim  deeds.  There  waa  no  money 
paid  for  those  deete  to  the  helra  of  Edward 
O'Quln. 

This  action  la  brought  by  htfrs  of  Ed- 
ward O'Quln  to  set  aside  these  deeds,  od 
account  of  mistake  of  fact  and  fraud.  The 
circuit  decree  was  In  favor  of  plaintiff. 
From  this  Mr.  Wiggins  appealed  on  the 
ground  that  the  preponderance  of  the  evi- 
dence was  against  the  Qndlng. 

There  la  conflict  of  t^tlmony  as  to  what 
Mr.  Flsbburae  told  Mr.  Padgett  and  what 
Mr.  Padgett  told  the  h^rs  of  Edward  O'Quln. 
Mr.  Fishbume  says  he  told  Mr.  Padgett  of 
the  defect  and  that  the  deeds  were  a  mere 
matter  of  form.  Mr.  Padgett  testified  that 
he  has  no  recollection  of  this  and  Is  sure 
that  be  did  not  so  understand  Mr.  Flsh- 
bume,  but  that  he  merely  told  them  that  the 
deed  was  to  enable  Mr.  Fletcher  to  sell  his 
land  and  that  the  deeds  would  back  up  what 
their  father  had  done.  It  la  a  pleasure  to 
state  that  no  fraud  is  alleged  against  Mr. 
iflsbbnme  or  his  partner,  Mr.  H.  R.  Padgett 
Memory  Is  unreliable,  and  a  witness  may, 
with  perfect  honesty  make  a  statement  that 
Is  not  in  accordance  with  the  facts.  Mr.  D. 
L.  Smith,  one  of  the  witnesses  to  the  deed 
of  Mrs.  Mary  Crosby  (one  of  the  O'Quln 
heirs),  said  that  Mr.  Padgett  told  Mrs.  Cros- 
by that  the  deed  was  "a  mere  form  to  cure 
the  defect"  The  grantors  state  that  Mr. 
Padgett  told  them,  "There  Is  nothing  in  It 
for  you  or  against  you."  Subsequently  Mr. 
Flshbume  said  he  regarded  the  deeds  as 
merely  formaL  It  Is  entirely  probable  that 
Mr.  Fishhume,  who  knew  what  the  defect 
was,  and  who  considered  the  absence  of  the 
words  "heirs"  as  purely  formal,  should  have 
told  his  partner,  and  the  partner  should  have 
told  the  O'Qoins,  and  Oien,  ttie  whole  subject 
bdng  new  to  him,  he  has  forgotten. 

It  will  be  obserred  that  the  theory  of  tb» 
appellant  and  his  attorneys  still  la  that  these 
deeds  are  merely  formaL  Are  they  merely 
formal?  It  ^rpears  that  they  are  not  Ap- 
jMiUant  speaks  of  the  omission  of  the  word 
"hdrs."  The  word  waa  not  onUtte4,  It  was 
stricken  out,  and  so  important  was  It  that  at- 
trition was  called  to  it  before  the  deed  was 
executed.  It  certainly  was  not  inadvertent 
The  CQuins  may  not  have  known  It,  and  did 
natf  but  they  had  a  substantial  right,  wUch 
waa  a  fee  in  reversion,  after  the  exjdratlon 
of  the  life  eatatea  The  whole  estate  Is  es- 
timated at  about  97,000  and  advancing  In 
valnew  What  Mr.  FM<aier.needed  was  a  con- 
veyance of  thla  Interest  A  Ufa  estate  Is 
roughly  estimated  at  one-half  of  the  whole. 
The  O'Qulns  were  asked  to  convey  about  fS,- 
600  worth  M  property  for  nothing^  and  to 


make  the  conveyance  without  an  hour  for  re- 
flection or  Investigation.  Hie  deeds  are  spok- 
en of  aa  qnltclalma.  In  one  aaae  they  are. 
In  Uiat  thwe  Is  no  warranty  danaa.  Rapolje 
&  Lawrence  Law  Dictionary:  **QuitcIaim  is 
a  release  or  acquitting  of  a  man  for  an  ac- 
tion that  he  (the  releaaor)  hath  taken  or 
might  have  against  him."  Popularly  It  may 
be  taten  to  be  the  reUnqntsbment  of  an  un- 
certain claim.  The  naoal  worda  of  a  quit- 
claim, "remise,  release  and  forevw  quit- 
claim" are  not  In  the  deeds.  They  are 
straight  conveyancea  of  **all  my  right,  title, 
and  lnt«est  in  0am  Fanu."  Besides  that, 
the  conrideratlonVor  which  tiiese  deeds  were 
executed  did  not  exist.  There  was  no  money 
consideration.  Two  other  considerations  are 
set  up:  (1)  1o  enable  th^r  neighbor  to  get 
what  he  thought  he  had  bought  (2)  To  sus- 
tain their  father's  deed.  When  they  found 
that  th^  deeds  did  not  and  were  not  Intend- 
ed to  sustain  the  deed  of  their  father,  but 
really  to  defeat  It  as  to  the  most  valuable 
portion,  they  have  brought  this  action  to  un- 
do what  they  did  under  a  mistake.  The 
statement  of  Jacob  O'Quln  does  not  have  the 
effect  the  appellant  claims.  Jacob  O'Quin 
said.  In  a  conversation  with  his  neighbor, 
"If  It  wasn't  for  one  party  trying  to  beat  the 
othtf,  that  he  (Jacob)  would  not  have  any- 
thing  to  do  with  It"  It  was  a  hlgti  and 
noble  purpose  to  convey  away  rights  to  sus- 
tain the  supposed  deed  of  their  father,  but 
quite  another  to  do  what  would  deprive  a 
bona  fide  purchaser  of  his  titie  under  that 
deed.  There  is  also  quite  a  difference  be- 
tween making  a  conveyance  to  oiable  a  neigh- 
bor to  get  what  he  thought  he  had  purchased, 
and  making  a  conveyance  to  enable  a  stran- 
ger to  get  what  he  did  not  purchase 

Was  there  fraud?  There  waa.  Bapalje 
&  Lawrence  Law  IMctionary:  "Fraud  is  used 
in  many  senses,  but  the  i>oint  common  to  all 
of  them  is  pecuniaiy  advantage  gained  1^ 
unfair  means."  The  pecuniary  advantage 
here  was  that  Mr.  Wiggins  would 'get  the 
timber  for  which  he  was  not  to  pay.  The 
unfair  means  was  to  secure  deeds  to  the  prop- 
erty of  great  valne,  under  the  statemratt 
tiiat  the  deeds  were  merely  a  formal  proceed- 
ing to  cure  an  omlsskm.  It  makea  no  dUter- 
ence  tliat  the  attorneys  wue  lumest  and  not 
consdons  of  the  advantaga  Indeed^  the  more 
honest  and  ratable  they  wo^  tiie  loore 
likely  were  they  to  secure  the  advantage. 
As  a  matter  of  law,  the  principal  is  responsl- 
ble  for  the  acts  of  the  agmt,  and  Qie  agent 
Is  charged  with  the  knowledge  of  the  princi- 
pal. ComUnlns  therefore  the  act  of  the 
agent  with  the  knowledge  (tf  the  j^lnd^tal, 
can  It  be  doubted  that  It  waa  nnealr  to  send 
to  the  O'Qulns,  people  of  little  education, 
at  the  handa  of  highly  honorable  goitlema, 
deeds  already  prepared  for  immediate  execu- 
tion, and  state  that  the  result  desired  was  to 
help  their  neighbor  and  sustain  their  father? 
We  think  not,  and  find  that  there  waa  fraud. 
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It  1b  said,  howeTfir,  tliat  this  salt  1b  really 
In  tlie  Interest  of  the  Thayer  people^  and 
that,  by  reason  of  a  contract  between  the 
Thayer  people  and  the  heirs  of  O'Qnln,  the 
Thayers  will  get  the  land.  It  la  said  that, 
where  equities  are  equal,  the  courts  wUI  not 
Interfere ;  that  If  these  deeds  are  affirmed  the 
Thayers  will  fose  the  timber  for  which  they 
have  paid,  bnt  If  they  are  canceled  Mr.  Wig- 
gins will  practically  lose  the  land  for  which 
he  has  paid.  The  contract  between  the  Thay- 
ers and  the  O'Qnlns  Is  not  before  the  court 
for  enforcement,  and  we  can  make  no  finding 
as  to  Its  validity.  Suppose,  however,  that 
that  contract  Is  binding;  the  equities  of  the 
parties  are  not  equal.  Mr.  Wiggins  would 
not  undertake  the  purchase  until  he  found 
that  by  this  plan  he  could  get  the  timber  for 
which  he  was  not  to  pay,  and  thereby  defeat 
the  right  of  the  Thayers  to  the  timber.  The 
Thayers  did  not  move  In  the  matter  until 
tbey  found  that  their  timber  was  In  danger. 
The  purpose  to  defeat  another  Is  fraud.  See 
Lowry  V.  Pinson,  2  Bailey,  324,  23  Am.  Dec. 
140;  Magovwn  v.  Richards,  27  S.  0.  286,  287, 
3  S.  B.  840;  Gerald  v.  Gerald,  28  a  C.  444, 
6  S.  E.  290.  The  purpose  to  protect  yourself 
Is  not  Whether  the  means  by  which  th^ 
seek  tc  protect  Is  or  is  not  fraudulent  la  not 
before  this  court  There  was  no  abuse  of 
discretion  in  requiring  ap[>ellant  to  pay  the 
costs  and  disbursements  of  this  suit 

The  Judgment  ap[>ealed  from  Is  affirmed. 

OABY,  a  J.,  concora.  HYDRIOK  and 
WATTS,  JJ^  concur  in  the  result 


HILLBB  T.  BANK  Of  COLUMBIA. 

(Supreme  Court  of  South  Carolina.   Oct  20, 
1918.) 

1.  Bakes  ars  Bankiko  (|  164*)— DsPosns— 

SET-Onr— BuRDiN  or  Proof. 

A  bank  seeking  to  charge  agsinst  deposits 
due  a  depositor  money  paid  on  the  depositor's 
debt  without  his  authority  must  plead  and 
prove  that  the  depositor  ratified  such  payment 
by  adopting  it  for  his  own  use,  and,  in  the  ab- 
sence of  an  appropriate  pleading,  evidence  of 
such  a  ratificaUon  is  inadmissible. 

[EM.  Note.-»For  other  cases,  see  Banks  and 
Banking,  Gent  Dlg.JH  502-612.  616,  6ZS,  618- 
538:  Dm.  Dig.  CiM.*} 

2.  Basks  aitd  Bankzno  U  154*)— DsPoaiTfr— 

Action— Evidence. 

In  an  action  by  depositor  to  recover  the 
balance  of  an  account  kept  In  her  name  as  an 
individual  where  the  bank  sought  to  set  off 
payment  of  diecka  signed  by  her  as  administra- 
trix, in  which  capacity  she  kept  another  ac- 
count, her  husband's  will,  under  which  she  was 
acting,  is  Inadmissible  in  evidence,  where  it  ap- 
peared that  the  moneys  In  both  accounts  belong- 
ed to  her  individually. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking.  Cent  Dig.  I|  S0e-n632,  515,  616,  618- 
683;  Dec.  Dig.  |  164.*] 

3.  Appeal  and  Ebbob  d  1053*)— Review— 
iNBTBUOnoR  —  CiraB  or  EkBOB  in  Adhis- 
Biov  OF  Evidence. 

In  an  action  by  depositor  tor  the  balance 
of  an  aeconnt  kept  in  ber  name  as  an  individ- 
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ual,  where  ber  husband's  will  was  improperly 
admitted  in  evidence  upon  the  theory  tiiat  mon- 
eys kept  by  ber  in  account  as  administratriz 
belonged  to  his  estate,  the  error  was  not  cured 
by  the  charge  In  which  the  court  properly  con- 
cluded that  the  moneys  in  the  account  as  ad- 
ministratrix belonged  to  her  Individually,  where 
his  remarks  as  to  that  matter  might  not  have 
been  understood  by  the  Jury  as  a  diarge  to 
them,  being  prefaced  by  the  statement  that 
what  he  was  saying  was  not  so  much  for  the 
jury  as  for  the  benefit  of  counsel  in  case  he 
erred. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  41^-4184;  Dec.  Dig.  I 
1063.*] 

4.  Apfeai,  and  Ebbob  (1  1050*)— Bevxbw— 

Pbejudiciai.  Ebbob. 

In  an  action  by  a  depositor  for  the  balance 
of  an  account  kept  by  her  individually,  where 
it  appeared  that  she  had  another  account  in  her 
name  as  administratrix,  although  all  the  money 
belonged  to  her  as  an  individual,  the  improper 
admisrion  of  her  hnsband's  will  on  the  theory 
that  the  latter  account  did  not  belong  to  her 
absolutely,  and  hence  the  bank  could  not  set 
off  as  against  the  Individual  account  the  pay- 
ment of  checks  signed  as  administratrix,  is 
prejudicial  to  the  bank. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  M  10S8>  1069,  4163^157, 
4166 ;  Dec.  Dig.  g  1060.*] 

6.  Tbial  (I  182*)— iNSTBuonoNB— Ghaboe  on 
Facts. 

A  char^  Is  not  improper  as  a  charge  on 
the  facts  merely  because  it  does  not  atata  hypo- 
thetieally  facts  whidt  are  admitted. 

[Ed.  Note.^For  other  cases,  see  Trial,  Cent 
Dig,  H  482-484;  Dec  Dig.  |  192.*] 

6.  Tbial  (fi  145*)— Action  fob  Deposit— In- 

STBUCnONS. 

Where  a  customer  carried  two  deposits  in 
a  bank,  one  as  administratriz  and  one  individ- 
ually, the  funds  in  both  of  which  were  her  in- 
dividual property,  and  authorized  her  agent  to 
sign  her  name  to  checks  on  the  administratriz 
account  and  the  bank,  by  directions  of  the 
agent  charged  checks  signed  as  administratrix 
to  the  Individual  account,  an  instruction  in  an 
action  for  the  balance  on  that  account,  which 
withdrew  from  the  Jury  the  question  whether 
the  course  of  dealing  between  the  parties  justi- 
fied the  bank  In  believing  the  agent  within  his 
powers  in  directing  the  checks  to  be  charged  to 
the  individual  account,  was  Improper;  there 
being  some  evidence  the  plaintiff  had  at  a  pre- 
vious time  carried  two  accounts,  on  both  of 
which  the  agent  was  authorized  to  draw. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  328,  841 ;  Dec.  Dig.  {  145.*] 

7.  Apfeal  and  Ebbob  (|  216*)— Pbbsenta- 
TioN  or  Gbounds  of  Review  in  Coubt  be- 
low—Objections— Nbcessitt. 

No  advantage  can  be  taken  of  a  charge 
which  misBtated  the  issues  where  It  was  not 
made  the  ground  of  objection  below. 

[E^d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  U  1800-1814;  Dec  Dig.  | 
216.*f 

8.  Tbial  (H  191*)— Instbuotions— Ghaboi  on 

Facts. 

A  charge  which  assumes  a  disputed  qnes- 

tlon  of  fact  is  Improper. 

[Ed.  Note.—For  other  cases,  see  Trial,  Cent 
Dig.  Si  420-131,  436:  Dec  Dig.  S  191.*} 

0.  Tbial  <{  263*)— Inbibuotions— lonoBino 

Issues. 

Where  a  depositor  carried  two  accounts, 
one  as  administratrix  and  one  individually,  both 
however  being  her  Individual  property,  an  in- 
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BtrnctloD,  in  an  action  for  a  balance  on  the 
indWldotu  accotmt  to  which  the  bank  had 
charged  checks  signed  as  adminlBtratrix,  being 
directed  bo  to  do  b7  the  depositor's  agent,  who 
was  authorized  to  sign  checks  on  the  adioinis- 
tratrix's  account,  that  defendant  could  not  re- 
cover anIesB  it  proved  that  the  checks  were 
signed  by  the  depositor  herself  was  improper 
as  ignoring  the  issue  of  the  agent's  authority, 
real  or  apparent,  to  direct  the  checks  to  be 
charged  to  the  individnal  acconnt 

[Bd.  Notsv— For  other  caass.  bm  Trial,  Gent. 
IHk.  H  61S-628;  Dec.  Dig.  |  258.*] 

10.  PMITCIPAI.  and  AGBNT  (8  119*)— LlABIIr 

ITT  OF  Aasnr— BuBDBN  of  Pbogf. 

A  principal  who  would  escape  liability  tor 
the  acta  of  lus  agent  done  within  the  apparent 
scope  of  the  agency,  on  the  ground  that  the 
agent's  authori^  was  limited,  has  the  burden  of 
proving  the  limitation  and  notice  thereof  to  the 
third  party. 

[Ed.  Note.— For  other  casefl.  see  Principal 
and  Agent.  Cent  Dig.  H  891-401;  Dec  Dig. 
I  119.'] 

11.  Tbiai,  (I   266*)  —  InsTsuonoHB  —  Rk- 

QDESTa. 

Where  the  charge  is  desired  on  a  speinai 
phase  of  the  case,  it  must  be  brought  to  the  at- 
tention of  the  court  by  request  to  charge,  and, 
in  the  absence  of  an  appropriate  request,  the 
giving  of  a  mere  general  charge  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  89  628-641 ;  Dec  Dig.  S  2S6.*] 

Appeal  from  Common  Pleas  Circuit  Court  of 
Blchland  Coanty ;  T.  H.  Spaln»  Judce. 

"To  be  officially  reported." 

Action  by  Nannie  B.  HlUer  against  the 
Bank  of  Columbia.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed. 

See,  also,  92  S.  C.  446,  75  S.  E.  789. 

D.  W.  Bobinaon,  of  Columbia,  for  appel- 
lant Frank  O.  Tompklna,  of  Columbia,  for 
respondent. 

HYDRICK,  3.  A  abort  time  after  bus- 
band's  deatli.  In  1904,  plaintiff  collected  a 
policy  of  Insurance  on  his  life,  which  was 
payable  to  her,  In  her  own  right,  and  de- 
posited tbe  money  In  the  defendant  bank  to 
her  oedlt  as  "Nannie  XL  HUler,  Adm'x." 
Her  husband  left  ft  will  of  whltdi  she  was 
executrix,  and,  after  bis  death,  she  contlnned 
ft  mercantile  business  in  which  he  hod  been 
oieaged,  though  she  was  not  authorised  to  do 
so  by  tbe  wUL  Her  brother-in-law,  John  O. 
HlUer,  was  ber  agent  in  tbe  managemoit  of 
tbe  bnstnesa.  He  made  deposits  to  ber  cred- 
it on  her  said  account  at  bank  and,  in  dt^ng 
BO,  signed  ber  name  in  the  Indorsement  of 
checks  payable  to  her  order  and  signed  her 
name  to  checks  on  said  account  She  also 
drew  <Aecks  on  said  account  She  test!  fled 
that  at  first  she  drew  all  the  checks  herself 
but  later  she  gave  him  authority  to  sign  her 
name  to  checks.  She  also  said  that,  In  sign- 
ing her  name,  he  tried  to  imitate  her  signa- 
ture, and  the  testimony  showed  that  it  was 
difficult  for  even  an  expert  In  taandwrlttng 
to  distinguish  them. 

On  AprU  19,  1910,  plaintiff  deposited  $200 
in  the  defendant  bank  to  her  credit  as  "Nan- 


nie B.  Hlller,"  without  "Adm'x"  added.  Some 
time  in  June  thereafter  a  number  of  checks 
were  presented  at  the  bank,  signed  "Nannie 
B.  Hlller,  Adm'x,"  payment  of  which  would 
have  overdrawn  that  account  The  bank  was 
about  to  return  them  unpaid,  when  John  G. 
Hlller  happened  to  go  into  the  bank,  and. 
on  his  attention  having  been  called  to  tbe 
matter,  he  directed  tbe  bank  to  charge  them 
to  Mrs.  Hlller's  personal  account  saying  that 
It  was  all  hers — her  business.  This  was 
done,  and  the  amount  to  plaintiff's  credit  was 
thereby  exhausted,  except  13  cents,  about 
which  there  is  no  controversy.  The  bank 
having  refused,  on  demand,  to  pay  Mrs.  Hll- 
ler tbe  ¥200  so  deposited  by  her,  she  brought 
this  action  to  recover  said  sum.  The  defense 
was  that  the  money  had  been  paid  out  on 
checks  drawn  by  her  or  her  authorized  agent 
The  defendant  attempted  to  show  tiiat  the 
checks  which  bad  been  charged  to  her  per- 
sonal account  were  signed  by  the  plaintiff 
herself,  and  tbe  evidence  was  conflicting  as 
to  whether  she  or  John  Q.  Hlller  signed 
them.  She  admitted  that  she  signed  one  for 
$56.20,  which  paid  for  a  bale  of  cotton  bought 
at  tbe  store,  but  denied  signing  the  others. 
The  one  she  admitted  signing  did  not  have 
"Adm'x"  after  her  signature.  The  others 
did.  A  number  of  handwriting  experts  tes- 
tifled  that  In  their  opinion,  she  signed  most 
if  not  all,  of  them.  Tbe  bank  contended  fur- 
ther that  the  course  of  dealing  between  it 
and  plaintiff  and  John  Q.  Hlller,  with  the 
knowledge  and  acquiescence  of  plaintiff,  had 
been  such  that  it  was  justified  In  obeying 
his  directions  to  charge  the  checks  to  ber 
personal  account  In  support  of  that  conten- 
tion, besides  the  oUier  testimony  showing  the 
general  course  of  dealing,  it  introduced  tes- 
timony to  tte  effect  that  on  a  former  occa- 
sion plaintiff  bad  two  accounts  at  the  bank, 
and  John  O.  HlUer  was  allowed  to  draw 
chedEs  on  both. 

[1]  Defendant  also  son^t  to  show  that  tbe 
"Adm'x"  cbecte  which  had  been  Charged  to 
plaintiff's  personal  account  were  drawn  to 
pay  ber  own  debts  for  the  purpose  ot  asUng 
that  as  both  funds  were  held  by  ber  In  her 
own  rls(bt  It  be  allowed  to  set  off  said  che<te 
against  the  anpnnt  to  ber  credit  on  the  per- 
sonal account  The  court  excluded  tbe  tea* 
ttmony  and  ruled  out  tbe  defense  on  the 
ground  that  it  bad  not  been  pleaded  in  the 
answer.  In  this  connectton  we  may  dispose 
of  the  exeeptiona  based  upon  that  ruling. 

On  the  first  appeal  ^  S.  G.  446,  75  8.  B. 
789)  this  court  said  with  regard  to  that 
defense:  "To  avoid  misunderstanding,  we  re- 
fer to  another  point  not  properly  made  by 
the  appeal.  When  the  depositor  has  not  as- 
signed his  demand  against  the  bank  by  check 
or  otherwise,  the  right  of  the  depositor  to 
demand  his  balance  Is  subject  to  tbe  right 
of  the  bank  to  set  off  against  the  balance  any 
debt  due  by  him  to  the  bank;  and  this  right 
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of  the  bank  extends  to  a  demand  of  the  bank 
for  moner  paid  out  on  tbe  depoeltor's  debts 
without  his  authority,  if  the  depositor  snlne- 
qnently  ratifies  the  payment  by  adopting  It 
for  bla  own  benefit  Lowrance  t.  Robertson, 
10  S.  C.  8;  27  Cya  838;  Crumlish's  Adm'r  t. 
Central  Imp.  Co.  et  al.,  38  W.  Va.  390,  18  S. 
a  456.  28  L.  R.  A.  120.  45  Am.  St  Rep.  872, 
note.  But  the  burden  would  be  on  tbe  bank  of 
properly  pleading  and  proving  such  defense. 
This  subject  Is  refened  to  In  the  exceptions, 
but  the  defense  was  not  alleged  in  tbe  an- 
swer, nor  was  evidence  on  the  point  offered." 
Notwithstanding  the  plain  declaration  of  the 
court  that  tbe  defense  had  not  been  pleaded, 
and  that  it  could  not  avail  defendant,  un- 
less pleaded,  no  effort  ampeais  to  have  been 
made  to  obtain  leave  to  plead  it  Therefore 
there  was  no  error  in  excluding  the  erldoiee 
offered  to  prove  it 

[t]  Previous  to  tba  first  trial,  the  defend- 
ant bad  set  up  in  Its  answer  the  defense  that 
plaintiff  had  mingled  her  own  funds  with 
those  of  her  husband's  estate  In  her  account 
at  the  bank  and  had  drawn  them  out  from 
time  to  time.  On  plaintiff's  motion  this  de- 
fense and  all  the  allegations  of  the  answer 
relative  to  the  will  of  plaintiff's  husband 
and  bis  estate,  and  the  mingling  of  tbe  funds 
tbereof  with  plalntUTs  own  funds,  were 
stricken  out;  and  on  the  former  appeal  It 
was  held  that  there  was  no  reversible  error 
in  striking  out  those  allegatioDs  because  tbe 
undisputed  evidence  made  only  one  Issue, 
to  wl^  whether  tbe  money  deposited  by  plain- 
tiff, which,  according  to  the  undisputed  evi- 
dence, was  her  own,  bad  been  drawn  out  by 
her  or  by  her  authorized  agent,  and  tbat 
that  issue  was  raised  by  tbe  allegation  of 
tbe  answer  that  it  had  been  so  drawn  out 
Notwithstanding  this  ruling,  on  the  second 
trial  in  the  court  below  the  plaintiff  was 
allowed,  against  the  objection  of  tbe  defend- 
ant to  introduce  her  husband's  will,  and 
her  attorney  was  allowed  to  argue  therefrom 
to  the  jury  tbat  she  had  two  funds  in  the 
bank,  one  of  her  husband's  estate  and  one 
of  her  own ;  and  the  court  refused  to  charge 
defendant's  request  tbat  the  will  was  not 
material  to  the  Issues  in  tbe  case,  and  that 
it  gave  plaintiff  no  authority  to  carry  on  tbe 
mercantile  business  for  five  years  after  her 
husband's  death. 

The  will  was  Improperly  admitted,  be- 
cause, on  the  second  trial  as  on  the  first, 
the  undisputed  evidence  was  that  tbe  money 
deposited  in  both  accounte  belonged  to  plain- 
tiff In  her  own  right  Therefore  the  admls- 
■lon  of  the  will  could  <mly  contuse  tbe  issue. 

[I]  It  might  have  been  held  that  tbe  error 
ia  admitting  It  was  cured  by  the  charge,  be- 
cause the  court  correctly  concluded  and  held 
Qiat  there  was  no  testimony  tbat  any  estate 
mon^  was  domsited  In  tbe  "Adm'x"  ac- 
count if  it  wen  <dear  that  the  jury  under- 
stood tbat  holding  aa  an  Instruction  to  them. 
But,  In  the  beginning  of  what  is  set  out  In 


the  record  as  the  charge,  his  honor  said: 
"What  I  shall  say  in  the  beginning  Is  not  so 
much  for  tbe  jury  as  it  is  for  Uie  benefit  of 
counsel  in  the  case,  in  the  event  I  err  in 
saying  it"  Upon  consideration  of  bis  honor's 
subsequent  remarks  on  the  subject  It  is 
by  no  means  clear  that  be  intended  any  of 
them  as  Instructions  to  the  jury,  or  tbat  the 
jury  would  have  been  warranted  In  accepting 
and  acting  upon  them  as  such.  And  it  was 
not  until  he  came  to  the  point  in  bis  remarks 
where  he  said  that  he  thought  it  was  his 
duty  to  submit  only  one  question  to  the  jury 
that  we  can  say  with  certainty  that  he  was 
addressing  his  remarks  to  the  jury. 

[4]  We  have  often  hdd  that  the  admission 
of  testimony  whidi  is  merely  irrelevant  win 
not  be  ground  for  tbe  reversal  of  a  Judgment 
unless  It  Is  made  to  appear  that  It  was 
prejudicial;  and  we  are  loath  to  disturb  a 
Judgment  upon  such  grounds.  But,  under 
the  drcumstancee  above  steted,  we  are  not 
prepared  to  say  that  the  error  was  not  prej- 
adldal,  especially  as  tbe  court  refused  to 
charge  defendant's  request  with  regard  to 
the  relevaocy  of  the  will  and  the  absence 
of  authority  therein  to  plaintiff  to  continue 
the  mercantile  business  after  her  husband's 
death. 

[B]  We  do  not  agree  with  appellant  that 
his  honor  charged  on  the  facts,  when  be 
said  to  the  jury:  "And  she  says  she  opened 
one  on  this  side,  called  Individual  account; 
she  would  have  had  the  right  to  say  to  John 
G.  Hlller:  'You  may  check  on  this  adminis- 
tratrix account  You  may  draw  checks  on 
it  and  sign  my  name  to  them,  and  the  bank 
Is  authorised  to  pay  those  checks;  but  you 
cannot  sign  checks  on  this  individual  ac- 
count I  alone  shall  draw  checks  oa  that' 
If  she  did  that,  she  did  what  she  had  the 
right  to  do."  The  facts  steted  were  all  ad- 
mitted or  undisputed,  and  we  have  ftequent- 
ly  held  that  the  trial  jud^  does  not  vtolate 
the  Inhibmon  against  charging  on  the  facts, 
when  he  stetea  admitted  or  undisputed  fftcta 
as  a  basis  of  applying  the  law.  It  would 
sound  absurd,  even  to  an  Intdllgent  lay- 
man, to  hear  a  trial  Judge  stating  hypotheti- 
cally,  in  his  charge  to  tbe  jury,  facte  which 
are  admitted  or  undisputed.  In  problUtlng 
Judges  from  diarglng  on  tbe  tucta  and  from 
stating  the  testimony,  the  purpose  of  the 
lawmakers  was  to  prevent  the  Judge  from 
becoming  a  partic^nt  directly  or  indirect- 
ly, In  the  decision  of  disrated  Issues  of  tact 

[I]  But  we  think  his  honor  erred  when  he 
fnrUier  said,  in  the  same  connection:  "And 
If  John  O.  Hlller  was  authorized  to  draw 
on  this  account  and  instead  he  drew  on  this 
account,  he  did  what  he  had  no  right  to 
do,  and  if  the  bank  paid  the  diecka,  they 
did  what  th^  had  no  rl^t  to  da"  The 
last  sentence  of  this  Instructlou  ^^limiMtiftii 
from  the  consideration  of  the  jury  the  con- 
tention of  the  bank  that  the  course  of  deal- 
ing between  tbe  parties  had  been  sudi  as  to 
justify  the  conclusion  that  Hlller  wh  aettng 
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wlOiln  ttie  aeope  of  Us  antiioilty  wben  he 
directed  the  che(da  In  question  charged  to 
plaintiff's  persouU  account  It  also  with- 
drew from  their  consideration  the  knowledge 
or  lade  of  knowledge  of  the  bank  of  the 
limitation  o£  the  anUiorlty  of  Hlll»  to  draw 
checks  on  only  one  account  whldi.  In  view 
of  the  testimony  of  the  prerlous  conrse  of 
dealing,  was  an  Important  eluaent  !n  de- 
temrfnlng  whether  the  bank's  defoue  should 
be  sustained. 

The  mle  Is  that  t3ie  principal  la  responsi- 
ble for  the  acts  of  his  agent  done  wltbln  the 
scope  of  his  authority,  real  or  aniaxeat. 
An  agent  Is  clothed  in  law  with  all  tiie  ao- 
thority  which  his  principal  holds  him  oat  as 
having,  or  knowingly  allows  him  to  bold 
himself  oat  as  hsTlng.  Therefore  If  the 
plaintiff,  by  her  course  of  dealing  with  the 
bank,  through  Hlller,  held  him  out  as  bar- 
ing the  authority  which  he  exercised,  or 
knowingly  allowed  him  to  exercise  such  au- 
thority and  acquiesced  in  It,  and  If  the  dr- 
cumstauces  were  eudi  that  a  reasonably 
prudoit  person  would  hare  concluded  there- 
from that  he  had  such  authority,  the  bank 
was  Justified  In  obeying  his  directions,  and 
its  defense  should  be  sustained.  Welch  t. 
Clifton,  65  S.  G.  568,  33  S.  E.  739;  Blow- 
ers T.  Railway,  74  S.  G.  221.  64  S.  E.  368; 
81  Cye.  1331-1336.  The  testimony,  especial- 
ly that  which  tended  to  show  that,  on  a 
previous  occasion,  two  accounts  had  been 
kept,  and  Hlller  drew  on  both,  with  the 
knowledge  and  acquiescence  of  plaintiff, 
made  an  issue  of  fact  whether  the  bank  was 
justified  in  Its  course,  and  the  court  Invaded 
the  province  of  the  Jury  In  charging  that 
It  had  no  right  to  do  what  it  did,  under  the 
facts  stated  In  the  hypothesis.  Buist  Go. 
T.  Mercantile  Go.,  73  S.  G.  48,  52  S.  B.  789. 

[7]  The  court  erred  In  stating  the  bank's 
contention  to  the  Jury,  saying:  "The  bank 
contends  that  these  ten  checks  (the  "Adm'z" 
checks  which  bad  been  charged  to  plaintiff's 
personal  account)  were  on  this  account  call- 
ed Individual  account,  not  to  be  drawn  on 
by  John  G.  Hlller  at  all.  but  by  Nannie  E. 
Hlller."  The  bank's  contention  was  not  that 
said  checks  were  drawn  on  the  personal  ac- 
count  but  that,  notwithstanding  they  were 
drawn  on  the  "Adm'x"  account,  they  were 
drawn  by  Mrs.  Hlller  herself ;  and,  as  there 
was  not  enough  money  to  her  credit  in  that 
account  to  pay  them,  she  must  be  held  to 
have  intended  that  they  should  be  paid  out 
of  the  other  account  With  one  exception, 
the  checks  showed  on  their  face  that  they 
were  drawn  on  the  "Adm'x"  account  The 
bank  further  contended  that  It  was  within 
Its  rights  in  obeying  Hlller's  direction  to 
charge  the  checks  to  plaintlff^s  personal  ac- 
count This  error  would  not,  however,  be 
ground  for  reversal  of  the  judgment  be- 
cause It  was  the  duty  of  defendant'a  ittor- 


ney  to  pay  attention  to  the  charge  and  to 

call  attention  of  tbm  court  to  the  oror  In 
stating  his  contentions.  We  have  frequently 
held  that  If  cooss^  sit  by  and  allow  the 
court  to  misstate  the  issues  or  their  con- 
tentions, without  calling  attention  to  It  azid 
asking  that  It  be  corrected,  they  will  not  be 
allowed  to  take  adrantage  of  It  on  appeal. 

[I]  Bnt  the  Inatmctlon  waa  fortliffl  er- 
nneous  In  It  Involved  a  charge  on  ttie 
fiu!ta,  In  so  tar  as  the  court  said  of  the  tn- 
dlTldnal  account  that  It  was  "not  to  be 
drawn  (on)  by  John  Q.  BSOer  at  all  bat 
Nannie  B.  HlUer."  WhtiHer  John  G. 
Hlller  had  authority  to  draw  on  that  ac- 
count was,  as  we  have  seen,  an  Issue  of  fact 
which  was  ezclujsively  for  the  Jury. 

[I]  We  think  also  that  his  honor  narrow- 
ed the  issue  too  much  when  he  told  the  jury 
that  the  bank  must  prove  that  "the  ten 
checks  in  Issue  drawn  upon  it  (the  Individual 
accounQ  were  drawn  rightly,  to  wit  drawn 
by  Nannie  E.  HlUer."  This  instruction  left 
out  of  view  this  very  material  feature  of  the 
defense  that,  even  If  the  cbecka  were  drawn 
by  John  O.  Hlller,  stUl  If  he  had  authority, 
real  or  apparsat  to  direct  the  bank  to  charge 
them  to  Mrs.  Killer's  personal  account,  the 
bank  had  the  rlgbt  to  do  so.  His  authority 
to  draw  the  checks  on  the  "Adm'x"  account 
was  admitted,  and  they  were  so  drawn,  so 
that  the  question  whether  the  plaintiff  drew 
those  checks  herself  was  not  the  sole  ques- 
tion at  issue,  nor  was  a  finding  that  she 
did  not  draw  them  herself  conclusive  of  the 
bank's  defense. 

[10,11]  Appellant  contends  that  his  bonor 
erred  in  charging  that  when  plaintiff  proved 
that  she  put  the  money  in  the  bank,  the 
burden  was  upon  the  bank  to  show  that  it 
was  rightly  paid  out  As  a  general  proposi- 
tion that  was  a  correct  statement  of  the  law, 
and  from  the  context  it  appears  that  the 
court  had  in  mind  only  the  general  rule  In 
such  cases.  It  Is  true,  as  contended  by  ap- 
pellant that  when  a  general  agency  Is 
shown,  the  burden  Is  upon  the  principal  who 
would  escape  liability  for  the  acts  of  his 
agent  done  within  the  apimrent  scope  of  the 
agency,  on  the  ground  that  the  agent's  au- 
thority was  limited,  to  prove  the  limitation 
and  notice  thereof  to  the  other  party.  Wha- 
ley  V.  Duncan,  47  S.  G.  147,  25  S.  E.  64: 
Lowry  v.  BaUroad  Co.,  92  S.  O.  43,  76  S. 
E.  278  ;  81  Cyc.  1644.  But  as  the  principle 
for  which  appellant  contends  arose  out  of  a 
special  phase  of  the  case,  it  should  have 
been  brought  to  the  attention  of  the  court 
by  a  request  to  charge. 

Judgment  reversed. 

GARY.  O.  J.,  and  FBASBR,  J.,  cwwur. 
WATTS,  J.,  was  absent  at  the  hearing  and 
did  not  participate  in  the  dedslon  of  this 
caa& 
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CHATTANOOGA  &  C.  L  BY.  CO.  t.  MORRI- 
SON. 

(Snprema  Court  of  Geoifia.    Oct  15^  1913.) 

(BifUahut  bf  the  Court.) 

1.  ExEcnroBS  asd  Aduristbatobb  (|  122*) 
—  TncFOBABT  ADimiurTBATOB  —  Rights  to 

StTB. 

Where  an  inatrnmeDt  was  propounded  as 
a  will,  and  a  caveat  was  filed  thereto,  and 
pending  the  ensuiDg  lltigatioQ  on  tbe  Issue  of 
devisarit  vel  non  a  temporanr  administrator 
was  appointed  under  Civil  Code  1910,  &  3938. 
such  temporary  administrator  could  file  an 
equitable  petition  to  enjoin  a  railroad  company 
from  unlawfully  taking  poeseaaioD  of  a  strip 
of  land  forming  part  of  a  tract  left  by  the  de- 
cedent, and  coDatmctims  its  road  and  operating 
the  same,  without  first  acquiring  the  right  to 
do  so. 

[Ed.  Note.— For  other  easM,  see  Kxecntors 
and  Administrators,  Cent  Dig.  H  484-^%; 
Dec  Dig.  I  122.*] 

2.  Eminent  Domain  (|  275*)  —  RsanDT  or 
Landownbb  —  Injunction  —  Railroads 

— SUFPICIBNCT  or  BVIDENCB. 

Under  the  evidence  there  was  no  abuse  of 
diacretion  in  granting  an  interlocutory  injunc- 
tion. 

[Ed.  Note.— For  other  eases,  see  Eminent 
Domain,  Cent  IMg.  H  768-778;  Dec.  1%.  I 
275.*] 

3.  Injunction  ft  147*)— Application  fob  In- 

TEBLOCUTOBT  INJUNCTION— HBABIBQ— PRAC- 
TICE. 

While  generally  at  the  hearing  of  an  appli- 
cation for  an  Interlocutory  injunction  the  tes- 
timony Is  introduced  by  means  of  affidavits,  the 
rule  is  not  inflexible ;  aqd,  wbere  witnesses  are 
present,  without  objection  on  their  part  for 
the  purpose  of  testifying,  the  presiding  judge 
may,  in  his  discretion,  allow  tiiem  to  be  exam- 
ined orally;  due  care  being  taken  tiiat  no  in- 
jtutlce  is  worked  thereto. 

[Eld.  Note. — For- other  eaaea,  see  Injunction, 
Cent  Dig.  H  820-822;  DccTIMk.  |  147.*] 

(Additional  SyOttpUB  6v  BdHorial  Staff.) 

4.  Executors  and  Adxinistrators  (|  129*)— 
CoHTRAOTs— Operation  and  Effect. 

A  benefldary's  agreement  that  a  railroad 
company  may,  pending  condemnation  proceed- 
ings, construct  its  railway  across  the  land  in 
which  she  has  an  interest  is  not  conclusive  up* 
on  her  as  administratTiz  of  the  estate  where 
she  is  not  the  sole  beneficiair. 

[Ed.  Note.— For  otha  cases,  see  Executors 
and  Administrators,  Cent  Dig.  11  633-C86: 
Dec.  Dig.  I  128.*] 

Error  from  Bnperlor  Court,  Walker  Coun- 
ty; Hoses  Wright,  Judge. 

Action  by  Elisabeth  Morrison,  administra- 
trix, against  tbe  Chattanooga  &  (jhlcamauga 
Intonrban  Railway  Company.  Judgment 
for  plalntUI,  and  defendant  brings  errw.  Af- 
firmed. 

W.  H.  Payne,  of  Chattanooga,  Tenn.,  for 
plalntifl  In  error.  R.  M.  W.  Glenn.  <a  La 
Fayett^  for  defmdant  tn  error. 

LUMPKIN,  J.  The  Chattanooga  ft  Chica- 
manga  Interurban  Railway  Company  was 
proceeding  to  constract  its  railway  through 
a  tract  of  land.  Elizabeth  MorrisMi,  as 
temporary  administratrix  of  Mattle  TtaMnas, 


deced^t.  appointed  under  the  statute  pend- 
ing litigation  growing  out  of  the  propound- 
ing of  an  instrument  as  the  will  of  the  de- 
ceased and  a  caveat  filed  thereto,  filed  her 
equitable  petition,  seeking  to  enjoin  the  de- 
fendant from  further  trespasalng  upon  the 
land,  and  praying  to  recoTer  a  judgment  for 
the  damages  already  done.  The  defendant 
admitted  that  it  was  proceeding  to  construct 
its  railway  across  the  land,  but  denied  the 
right  of  the  temporary  admlnlstratrlz  to 
prosecute  this  action.  It  also  contended  that 
it  had  entered  upon  the  land  with  the  con- 
sent of  the  heirs  of  the  decedent,  including 
Elizabeth  Morrison,  and  that  It  had  begun 
proceedings  to  condemn  a  right  of  way,  but 
tbey  bad  been  suspended  with  the  consent 
of  such  [>arties  until  the  litigation  In  regard 
to  the  will  should  be  concluded.  It  further 
set  op  estoppel  by  reason  of  expenditures 
Incurred  with  the  knowledge  of  the  plainttS. 

[1]  L  The  first  qneatlon  wblcb  arises  Is 
whether  tbe  plaintiff  had  tbe  right  to  file  a 
proceeding  to  enjoin  th&  taking  of  possession 
of  a  part  of  the  land  left  by  the  decedent  and 
the  laying  of  its  track  thereon,  if  the  erl- 
d^ce'lustifled  the  finding  that  this  was  un- 
lavrful.  By  Civil  Code  1910,  |  3835.  it  is  de- 
clared that  the  ordinary  may,  at  any  time, 
grant  temporary  letters  of  administration 
upon  any  unrepresented  estate,  for  the  pur- 
pose of  collecting  and  taking  care  of  the 
effects  of  the  deceased.  Section  3936  re- 
quires that  a  bond  be  given  for  double  the 
amount  of  the  personal  property  belonging 
to  the  estate.  Section  S937  declares  that  a 
temporary  administrator  may  sue  for  the 
collection  of  debts  or  personal  property  of 
the  estate.  Section  3938  provides  that,  pend- 
ing an  issue  of  devlsavit  vel  non  upon  any 
paper  propounded  as  a  will,  temporary  let- 
ters of  admlDlstration  may  be  granted,  un- 
less the  will  Jias  already  been  admitted  to 
probate  In  common  form,  and  letters  testa- 
mentary have  been  Issued. 

Without  discussing  the  various  forms  of 
special  administration  which  were  permis- 
sible under  the  common  law,  it  will  be  seen 
from  the  above  summary  of  tbe  provisions 
of  our  Code  that  it  Is  contemplated  tbat 
there  will  be  a  permanent  admintstratlou, 
but  that  proTlslon  in  made  for  a  temporary 
appointment,  in  two  instances :  First,  where 
there  is  an  unrepresented  estate;  and,  sec- 
ond, pending  an  issue  of  devlsavit  vel  non. 
In  constralng  the  power  of  an  administrator 
so  appointed,  and  Its  limitations,  tbe  pur- 
pose of  the  appointment  is  to  be  kept  In 
view;  and  it  must  also  be  remembered  that 
In  this  state  real  estate  as  well  as  personalty 
is  subject  to  the  payment  of  the  debts  of 
the  decedent,  and  may  be  administered  for 
that  purpose,  when  necessary.  As  early  as 
1858,  In  the  case  of  Johnson  v.  Brady,  24 
Ga.  131,  It  was  held  that,  "A  temporary  ad- 
ministrator, finding  the  assets  of  the  es- 
tate of  his  Intestate  InToIved  with  other  e»- 
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tatM,  and  UktHj  to  be  aelsed  and  sold,  and 
tbe  iirooeeda  applied  contrary  to  law,  oug^t 
to  ask  an  Injunction  until  the  affairs  of  tbe 
estate  can  be  Investigated,  and  cooflicUng 
claims  adjiuted."  In  Beeae  t.  Bnrts,  39  Qa. 
565,  It  waa  held  that  a  temporary  adminis- 
trator might  file  an  affldarit  of  Illegality  to 
an  execution  proceeding  to  sell  the  Intestate's 
land.  McCay,  J.,  said:  "We  see  no  reason 
why  the  t^porary  administrator  is  not,  in 
this  state,  bound  to  protect  the  real  as  well 
as  the  personal  estate  of  the  deceased  from 
Illegal  Interference.  Land  is  assets  for  the 
jiayinent  of  d^te,  In  this  state,  and  It  is  the 
duty  of  the  administrator  to  keep  it  from 
strangers  tor  that  purpose."  In  Langford  v. 
Laagford.  82  Ga.  202,  8  S.  E.  76,  It  was  held 
that  a  temporary  administrator  had  no  right 
to  dlstrlbtite  any  portion  of  the  Intestete's 
estate,  or  to  agree  to  sell  and  distribute  the 
real  property  thereof,  **nor  can  he  interfere 
with  the  realty  for  any  purpose  except  to 
preaerre  and  protect  It"  See,  also,  Ewing 
T.  Moses,  GO  6a.  264;  Mason  t.  Atlante  Fire 
Co.  No.  1,  70  Ga.  604,  007,  608,  48  Am.  Bep. 
585 ;  Barfleld  t.  Hartley,  108  Ga.  485.  88  8. 
B.  1010.  He  t»nnot  Institute  an  action  to 
recover  land  alleged  to  belong  to  the  estete 
and  held  adversely  thweto.  Banks  v.  Walk- 
er, 112  Ga.  542,  37  S.  B.  866;  Ward  v.  Mc- 
Donald, 136  Ga.  515,  69  S.  E.  817. 

It  will  thus  be  seen  that,  while  a  tempo- 
rary administrator  cannot  stle  to  recover  land 
held  adversely  to  the  estete,  or  for  mesne 
proflte  thereto,  or  malnteln  similar  actions, 
and  there  Is  a  distinction  between  his  pow- 
ers in  regard  to  realty  and  personalty.  It 
has  been  recognized  ttkat,  .under  certein  cir- 
cumstances, he  may  take  proper  action  to 
protect  and  preserve  real  estete  against  un- 
lawful seizure  or  sale  or  illegal  Interference. 
In  the  present  case,  if  it  be  conceded  that 
the  defendant  was  unlawfully  proceeding 
to  enter  upon  the  land  forming  a  part  of  the 
estate  at  the  decedent  and  to  appropriate 
a  porttonr  of  it,  to  tbe  damage  of  the  estete, 
without  coDdemnlnK  it  In  accordance  with 
tbe  law,  who  should  atop  snch  illegal  ao 
tion  if  not  the  temporal^  administrator?  If 
certain  persons  elalmlng  to  be  the  heirs  of 
the  deceased  ahould  apply  fbr  an  injunction, 
ttie  defendant  would  miflj  that  they  have  no 
title  nntU  It  baa  been  determined  that  tbe 
deceased  died  Intesteta  If  the  persons 
named  in  the  alleged  will  as  legatees  should 
proceed,  it  wUl  be  said  tiiat  they  bad  no 
title  until  the  will  bad  been  probated.  No 
permanent  administrator,  either  wltb  the  will 
annexed  or  based  on  intestacy,  has  been  ap- 
pointed. If  the  temporary  administratrix 
cannot  preserve  the  estete  from  unlawful 
seizure  by  the  railroad  company  and  use  for 
a  right  of  way,  then  it  is  without  protection. 

The  case  falls  within  tbe  authorities  above 
dted  so  far  as  the  premrratlon  of  the  states 
Is  concerned.  But  so  far  as  the  petition 
seeks  to  go  further  and  recover  damages  on 


account  of  what  liaa  already  been  don^  we 

think  it  Is  not  sustainable. 

12]  2.  Having  determined  that  tbe  fflaintiir 
was  a  proper  party  to  institote  and  maintain 
the  suit  for  an  injunction,  did  the  presldlns 
Judge  abuse  his  discretion  in  granting  it? 
It  was  contended  by  counsel  for  the  defend- 
ant that  all  of  the  belrs  of  the  decedent  had 
agreed  to  allow  the  defendant  to  enter  upon 
the  land  without  having  first  condemned  It, 
and  that  the  defendant  had  begun  proceed- 
ings for  the  purpose  of  condemnation,  but 
they  had  been  postponed  until  the  result  of 
the  litigation  in  regard  to  the  will  ahould  be 
known.  If  the  will  should  be  set  aside,  as 
It  does  not  appear  that  the  decedent  left 
any  children  or  descendante  of  children,  her 
husband  would  be  her  heir.  Civil  Codie  1910, 
1  3930.  While  there  are  some  general  ex- 
pressions on  the  part  of  witnesses  for  the 
defendant  that  all  parties  in  Interest  agreed, 
it  does  not  appear  that  the  husband  of  the 
decedent  did  so,  or  was  notified  of  the  con- 
demnation proceedings.  Again.  It  a[^>ean 
that  the  land  In  controversy  was  included  In 
the  residuary  clause  of  the  alleged  will,  and 
it  was  alleged  by  the  plalntlfl  that  the 
legacy  thereond^  would  have  to  be  abated 
in  order  to  pay  expenses  of  administration, 
funeral  expenses,  and  tbe  Uke. 

[4]  The  agreemoit,  on  the  part  of  the 
plaintiff  as  an  Individual,  for  the  defendant 
to  enter  upon  the  land  would  not  be  con- 
clusive upon  her  in  ber  reiffesentetlre  capac- 
ity. If  she  were  not  the  sole  beneficiary. 
Moreover,  ber  agreem«it  provided  that  the 
proceedtog  to  condemn  the  land  should  be 
instituted  within  a  limited  Ume,  or  the  con- 
sent should  go  for  nan^t  There  was  eri- 
denoe  tending  to  show  that  while  it  was 
technically  begun,  it  was  postponed  by  the 
defendant,  though  the  plalntllt,  through  her 
husband,  was  asking  that  It  proceed.  If  it 
was  not  a  ralld  proceeding;  it  would  not 
meet  tbe  requlrementa  of  tlie  agreemenL 
If  it  was  a  valid  proceeding,  the  defendant 
eotUd  not  cause  it  to  be  delayed  and  insist  on 
going  fOTward  with  tbe  consbnction  and 
operation  of  Ita  road  upon  tbe  land  in  the 
meantime,  although  oQmt  legatees  named  In 
the  will  consented.  Without  discussing  the 
evidence  at  length,  tbere  was  enough  to'aur 
thorize  the  presiding  Jndse  to  grant  tbe  In- 
junction. 

[S]  3.  The  only  other  point  for  determina- 
tion is  one  of  practice.  The  presiding  Judge, 
on  the  hearing  of  the  application  tor  an  In- 
terlocutory Injunction,  over  objection  by 
counsel  for  the  defendant,  allowed  certain 
witnesses,  sworn  on  behalf  of  the  plaintiff, 
to  be  examined  orally,  In  lien  of  requiring 
their  testimony  to  be  reduced  to  the  term  of 
atBdavlte  There  was  no  objection  by  the  wit- 
nesses on  the  ground  that  they  could  not  be 
compelled  to  attend  such  a  hearing  by  com- 
pulsory process;  nor  did  any  of  them  de> 
dine  to  make  affidavits,  so  aa  to  lalss  the 
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Itaadon  prorUed  for  by  Mctton  S818  of 
be  Civil  Code  of  lOia  When  snch  a  ques- 
ioa  is  raised  by  a  witness,  we  wlU  deal  wltb 
t  as  may  seem  proper  In  the  light  of  his 
ibjection.  Here  the  witnesses  for  the  plain- 
iff  were  present,  and  the  sole  objection  to 
idmtttlng  their  oral  OTldence  came  from  the 
lefendant  The  defendant  was  permitted  to 
iross-examlne  them,  and  did  so.  If  It  had 
10  right  to  do  this,  it  was  accorded  a  prirl- 
of  which  it  cannot  complain.  No  evi- 
lence  offered  by  the  defendant,  by  affidavit 
ir  otherwise,  was  rejected.  No  application 
ras  made  to  require  affldavits  to  be  filed, 
tad  It  does  not  appear  that  the  defendant 
(fas  tafcrai  "by  snrprlse,  or  that  be  asked  for 
^lrther  time  to  rebut  snch  evidence ;  nor  was 
it  shown  that  any  injury  was  done  to  it. 
We  fall  to  see  how  the  defendant  was  hurt 
Generally  snch  hearings  have  been  by  affi- 
davits. Bat  there  is  no  Inviolable  sanctity 
about  an  affidavit  as  against  oral  evidence. 
It  Is  a  matter  of  practice.  And  where  the 
witnesses  are  present,  at  least,  and  not  ob- 
jecting, we  think  the  presiding  judge  haa  a 
discretion  as  to  whether  be  will  hear  affi- 
davits or  oral  testimony.  Indeed  every  one 
who  has  presided  as  a  judge  on  the  circuit 
bench  wUI  doubtless  recognize  the  fact  that 
not  infrequently  the  truth  can  be  reached  by 
a  few  pertinent  questions,  though  it  may  he 
beclouded  and  obscured  In  pages  of  care- 
fully prepared  affidavita  It  requires  more 
time  to  hear  oral  evidence;  but  it  Is  more 
important  to  learn  the  truth  than  to  save 
time.  Of  course  the  power  should  be  justly 
used  80  as  not  to  entrap  or  work  a  hardship 
upon  either  party.  Justice  is  the  object  to 
be  obtained,  and  it  should  be  reached  1^  Just 
means. 

In  Boyce  v.  Barchard,  21  Ga.  74,  and  Hes- 
ter V.  Elzley  &  Keller,  130  Ga.  460,  60  S. 
B.  1053,  the  rejection  of  certain  evidence  was 
affirmed,  but  oral  evidence  and  affidavits 
were  treated  on  the  same  basis.  See,  also, 
7  Encyc.  Ev.  1358;  Davis  v.  Covington  and 
Macon  R.  Co..  77  Ga.  322,  2  S.  B.  555; 
22  Cyc.  042;  Blsh.  Bq.  (8th  Ed.)  16;  Civil 
Code  1910,  I  6406;  Sogers  v.  Rogers,  103 
Ga.  763  ;  30  S.  B.  650;  Robertson  v.  Heath, 
132  Ga.  310,  64  S.  B.  73. 

Judgment  affirmed.  All  the  JUsHces  con- 
cur. 


WALKER  V.  WOOD.    (No.  4,646.) 

(Court  of  Appeals  of  Georgia.   Oct  7,  1013. 
On  Rehearing,  Oct  81,  IBIS.) 

(SyUahut  1$  ih9  Oomrf.) 

1.  BiLU  AND  Notes  (1  485*)  —  Attobnkt's 
Fna— UnewoBN  Denial— Sufficibnct. 
An  obligation  in  a  promissory  note  to  pay 
attorney's  fees  if  it  Is  collected  through  an 
attorney  at  law  is  conditional,  and  for  that  rea- 
son an  unsworn  denial  by  the  defendant  that 
the  statutory  notice  was  given  is  loffident. 


in  a  salt  upon  sDCh  a  note  v^ere  attorney's 
fees  are  claimed. 

[Bd.  Not&— For  other  esses,  see  KBs  and 
Notes,  Cent  Dig.  H  1M2-15M;  Dec  Dig.  i 
4B5.*1 

2.  JuDQUXnT  (1  868*)— Vacation. 

Where  sucn  an  answer  was  erroneonsly 
stricken,  it  was  error  to  overrule  a  motioQ, 
made  during  the  term,  to  vacate  a  judgment  In 
the  ptalntlFs  favor  which  included  attorney's 
fees. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  H696,  701;  Dec.  Dig.  |  868.*] 

3.  BiLXa  AND  NOTU   (I  584*)— Attobnet'S 
FlK»-JUD01fSnT. 

The  stipulation  In  the  note  sued  on  for  tiie 
payment  of  attorney's  fees  being  conditional, 
the  plaintiff  was  not  entitled  to  a  judgment  for 
attorney's  fees  as  upon  an  unconditional  con- 
tract In  writing.  Turner  v.  Bank  of  Maysville, 
IS  Ga.  App.  — ,  70  S.  B.  180. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  K  1M6,  1947;  Dec.  Dig.  { 
534.*T 

Error  fmii  OUf  Court  of  Atlanta;  H.  If. 
Betd,  Judge 

AcUim  ^  O.  B.  Wood  acainst  0.  N.  Walk- 
er. JndgmoDt  fox  i^alntttl^  and  d^ndant 
brings  erm.  Affirmed  conditionally  on  re- 
hearing. 

R.  W.  Crenshaw  and  Samuel  D.  Hewlett, 
both  of  Atlanta,  for  plaintiff  In  error.  H,  L. 
Graves,  of  Atlanta,  for  defendant  In  error. 

BUSSBLL,  J.    Judgment  reversed. 

On  Rehearing. 

An  unconditional  Judgment  of  reversal  was 
entered  In  this  case.  Upon  a  motion  for  a 
rehearing,  conneel  for  the  plalQtUt  in  the 
court  below  indicates  his  willingness  to  aban- 
don his  claim  for  attorney's  fees,  and,  in 
view  of  the  fact  that  the  defendant's  answer 
was  properly  strlckm  in  so  far  aa  it  nnder^ 
took  to  set  ap  a  defense  to  the  recovery  of 
the  nncondltional  part  of  the  note,  consiat- 
Ing  of  the  principal  and  Interest  due  there- 
on, we  now  direct  that  the  Judgment  of  ttie 
court  below  may  be  affirmed,  provided  the 
plaintiff  will,  within  10  days  after  the  ronit- 
titnr  is  filed  in  t^e  conrt  below,  write  off  the 
sum  awarded  as  attorney's  fees.  If  this 
should  not  be  done,  the  Judgment  will  stand 
reversed. 

Affirmed  with  condition. 


liANNING  V.  STAm   (No.  5,223.) 
(Court  of  Appeals  of  Geoi^ta.   Oct  28,  1918.) 

(Byllabut  &y  the  Court.) 

Cbdcinal  Law  {(  723*)— Tbial— Misoonduot 
or  Solicitob  Genbbal. 

The  language  of  the  solicitor  seneral  in 
concluding  the  argnmeot  for  the  state  was  im- 
proper, highly  inSammatory  in  character,  and 
calculated  to  prejudice  the  jury  against  the 
defendant,  ana  was  not  warranted  br  the 
evidence.  The  trial  judge  should  have  declar- 
ed a  mistrial,  or  have  strongl;  admonished  the 
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Juj  flwt  tb»  laagMC*  ms'  impToper,  and  tbat 
they  slKWld  disr^rd  it  in  tbdr  deliberatioDs. 

[&d.  Note.— For  other  casea,  aee  Criminal 
Law,  Cent  Die.  II  1663,  1674,  1676;  Dec 
Dig.  §  723.*]  *•   "  • 

Error  from  Superior  Conrt,  Lanrens  Coun- 
ty; K.  J.  Hawkins,  Judge. 

B.  T.  Manning  was  convicted  of  violating 
the  prohibition  law,  and  brings  error.  Be- 
versed. 

T.  B.  Htghtower,  of  Dnblln,  for  plaintiff  In 
error.  B.  L.  St^heu^  SoL  Gen.,  of  Wrlghts- 
viUe,  for  the  State 

HlliU  C.  J.  On  the  trial  ol  one  for  the 
offense  of  selling  liquor,  the  solicitor  general, 
in  closing  Ilia  argument,  used  the  following 
language:  "These  blind  tigers  are  numlng 
around  all  over  the  country,  sending  souls 
to  hellf  and  have  no  respect  for  Jesus  Christ 
or  woman,  and  you  ought  to  stop  that  kind 
of  stuff.  Everything  you  hear  Is  people  all 
over  the  counby  talking  about  blind  tigers, 
and  I  aA  you  not  to  tolerate  this  staff,  and 
I  ask  you  to  help  me  ccmvlct  them."  The  at> 
tom^  for  the  accused  objected  to  this  lan- 
guage and  moved  the  court  for  a  mlstrlaL 
Unquestionably  the  language  used  by  the 
solicitor  guenl  was  improper,  and  the  court 
should  have  declared  a  mistrial,  or  should 
have  admonished  the  Jury  that  the  language 
was  improper,  and  not  to  r^rd  it,  or  give 
it  any  w^gbt  In  their  deliberations.  The 
case  is  a  dose  one  on  the  evidoice,  and  for 
tblB  Teason  we  mora  readily  grant  a  new 
trial.  It  was  not  a  fiiir  inference,  ftom  the 
evidence,  that  tbe  defendant  was  a  **blind 
tiger,"  ak  defined  by  the  Supreme  Court 
Only  one  sale  was  proved,  and  that  by  a  wit- 
ness who  probably  had  ill  will  towards  Oie 
accused. 

Judgment  reversed. 


MOBLBY  V.  STATB.    (No.  5,184.) 
<Oourt  of  Appeals  of  Georgia.   Oct  30.  191S.) 

(SyOabuM  ly  tJt«  Oovrt.) 

1.  Mastbb  AMD  Sebtant  U  67*)— Labob  Con- 
TBACT  Act  —  Pbosecution  fob  ViOLATinO 
Labob  Cowtbat;Y  act— Bubdbn  of  Pboof. 

In  a  prosecution  for  a  violation  of  section 
715  of  the  Penal  Code,  generally  known  as  the 
"labor  contract  act,"  the  burden  is  npon  the 
state  to  show  that  the  hirer  alleged  to  have 
been  damaged  has  in  fact  BUBtalned  a  loss 
capable  of  definite  computation. 

[Ed,  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  7S ;  Dec  Dig.  i  67.*] 

2.  Fkaud  (I  68*)— Mabteb  and  Sebvant  (f 
67*)  —  PBosEounoff  roB  Yxolatino  Labob 
ConteAct  Act. 

The  "labor  contract  act"  was  not  designed 
to  afford  machinery  for  the  collection  of  debts 
by  criminal  prosecution  but  was  intended  to 
apply  only  to  cases  where  punishment  should  be 
Inflicted  upon  those  who  obtained  money,  or 
other  advance  of  value,  by  fraud  and  with  the 
intent  to  cheat  and  damage  the  opposite  par- 
ty to  tbe  contract  It  Is  axiomatic  that,  where 
no  loss  is  shown  to  have  been  sustained  by  a 


person  alleged  to  have  faetn  dafrandadt  tbe  act 

alleged  to  be  fraodulent  is  not  puniAaUe  u  a 

crime. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  1  76;  Dec.  i>ig.  {  68;*  Master  and  Serv- 
ant, Cent  Dig.  §  75 ;  Dec.  Dig.  I  67.*j 

3.  Mastbb  and  Sebvant  (S  07*)— Pbosbcd- 
TioN  fob  Violating  Labob  CknraBAor  Act 

— SUFFICIEKCT  OF  EviDEKCX. 

The  conviction  in  this  case  was  wholly  un- 
authorized. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  75;  Dec.  Dig.  1  67.*} 

Srror  from  City  Court  of  Milieu;  Tbos. 
L.  Hill,  Judge. 

Jule  Mobley  was  convicted  of  violating  the 
Labor  Contract  Act,  and  brings  ezror.  B«- 
versed. 

C.  B.  Oarlick,  of  Waynesboro,  for  plaintiff 
in  error.  W.  Woodrum,  ot  Mlllen,  for  the 
State. 

KUSSELL,  J.  The  record  in  tliis  case  to 
our  minds  der^ps  a  remarkable  state  of 
facts.  In  saying  this  we,  of  course  accord  to 
the  testimony  in  behalf  ot  the  prosecution 
the  same  preference  whlcih  the  Judge  (who 
tried  the  case  without  a  jury)  gave  it  and 
dlsKgard  entirely  the  defendant's  diowlng 
befon  the  Jury  so  far  as  In  conflict  with 
it  The  dtfendant  was  tStiaxseA  with  a  vio- 
lation of  the  "labor  contract  act^'  (Acts  of 
1903,  p.  90),  embodied  In  sections  71B  and  716 
of  the  Penal  Code,  and  on  trial  before  the 
presiding  Judge,  without  a  Jury,  was  ad- 
Judged  guilty  and  sentenced  to  serve  12 
montlis  vfion  the  chain  gang,  without  any  al- 
ternative. A  review  of  tlie  evidence  shows 
that  the  accused  had  contracted  to  serve  as 
a  farm  laborer,  or  share  cron>er,  with  the 
prosecutor  for  12  months  frcnn  Jannary  1, 
1913,  to  January  1.  1814.  He  worked 
January  1, 1913,  until  May  10, 1913,  and  dttr* 
Ing  that  entire  pertod,  according  to  the  tes- 
timony of  the  prosecutor  himself,  recelTed 
the  'snm  total  of  I11J20,  |10  <tf  whldi  was 
paid  him  in  December,  1912,  at  the  time  the 
contract  was  made,  and  11.20  Iwing  tiie  sum 
mid  in  May,  1918,  np(m  whidi  the  prosecu- 
tion in  the  case  at  bar  Is  based.  The  de- 
fondant  was  one  of  three  share  croppers 
with  whom  the  prosecutor  contracted  at  the 
same  time,  and,  tboni^  the  prosecutor  con- 
tracted with  each  separately,  it  appears  that 
the  three  were  to  Jt^tly  cultivate,  In  com 
and  cotton.  In  return  for  one-half  of  the  cnqp 
they  might  by  their  labor  produce  70  acres 
or  more  on  tbe  prosecator*8  plnntatiim.  Ao> 
cording  to  the  testimony  the  contract  of  the 
prosecutor  wlih  the  detaidant,  as  with  eadi 
of  his  colaborers,  made  each  of  tbem  what  Is 
ordinarily  known  as  "cEt^pttSt"  and,  as  a 
legal  rasnlt  <A  this  relation,  tiie  title  to 
the  crop  was  fixed  in  the  prosecutor  as  land- 
lord. Tolbert  and  Alonso  Wright  the  two 
persons  who,  accordbig  to  the  testlm<»y  of 
the  prosecutor,  severally  contracted  with  him 
to  cultivate  the  two  tracts  of  land  Jointly 
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with  the  accaaed,  ao  tar  aa  appears  from 
tbe  record,  continued  In  service,  and  no 
complaint  is  made  that  the;  were  not  still 
laboring  at  the  time  of  the  triaL 

The  testimony  does  not  show  that  the  de- 
fendant did  not  work  falthfoUy,  barring  lost 
time  (probably  caused  by  bad  weather),  dur- 
ing the  four  and  a  third  months  of  his  serr- 
Icc  under  the  contract,  bat  the  prosecutor 
testified:  "On  the  10th  day  of  May  he  got 
$120  In  money  from  me,  of  the  value  of 
{1.20.  He  told  me  be  wanted  the  money,  and 
I  let  him  have  it  because  he  was  working 
on  a  share  crop  with  me  I  would  not  have 
Josned  the  money  if  he  had  not  t>een  working 
with  me.  After  obtaining  the  $1.20  Jule 
Hobley  quit  the  crop  and  left  and  never 
worked  any  more  In  the  crop.  He  has  Aoue 
DO  work  for  me  since,  neither  has  he  paid  nor 
offered  to  pay  me  the  (1.20  back."  The  pros- 
ecutor further  testified  that  the  defendant 
left  because  he  did  not  want  to  pay  tlie 
prosecutor,  and  that  he  (the  prosecutor)  was 
damaged  $1J20  and  was  damaged  more  than 
this  becanse  his  crop  suffered  for  want  of 
work.  He  testified  also  that  he  paid  the 
defendant's  road  taxes  (amounting  to  $3), 
bat  since  there  Is  no  suggestion  that  t^<<* 
payment  was  made  at  the  request  t>f  tbe 
defendant,  and  since  no  one  can,  as  a  ihat- 
tcr  of  rl^ht,  make  another  pay  his  debts  by 
liaying  them  ft>r  him  and  then  requiring  that 
tbe  sum  advanced  be  repaid,  the  road  tax  la 
Immaterial. 

[1]  Leaving  out  of  view  tbe  question 
whether  the  prosecution's  case  failed  because 
of  failure  to  prove  that  the  accused  did  not 
liavc  good  cause  for  quitting  the  service  of  the 
employer  with  whom  he  had  contracted  (John- 
son V.  State,  13  Ga.  App.   ,  79  S.  E.  170), 

for  it  Is  evident  that  the  prosecutor's  testi- 
mony upon  this  point  Is  purely  oplnlonativ^ 
without  the  statement  of  a  single  fact  i^m 
which  the  court  could  for  Itself  determine 
whether  the  conclusion  reached  was  correct, 
the  real  question  In  the  ease  is  whether  the 
record  shows  that  the  employer  sustained 
loss.  A  citizen  cannot  be  deprived  of  bis 
liberty  or  convicted  of  crime  upon  suspicion 
ttiat  be  has  caused  a  loss  or  because  of  an 
imaginary  loss.  When  loss  is  made  the  ba- 
sis of  a  fraud  alleged  to  be  criminal,  it  most 
be  proved  to  be  an  actual  loss,  definite  in 
amoant  and  capable  of  exact  computation. 
It  is  no  longer  an  open  question  that  proof 
of  actual  loss  is  essential  to  authorize  a 
conviction  of  the  offense  denounced  in  sec- 
tion 715  of  the  Penal  Code.  Milllnder  v. 
State,  124  Ga.  452,  52  S.  B.  760;  Abrams  v. 
State,  126  Ga.  691  (2),  693,  65  S.  B.  497; 
Coleman  v.  State,  6  Ga.  App.  89S,  66  S.  E. 
46.  On  the  direct  examination,  as  we  have 
already  stated,  the  prosecutor  testified  ttiat 
he  was  damaged  In  the  amount  of  $lJiO, 
wbidi  the  accused  obtained  from  him,  and 
which  he  would  not  have  "loaned"  the  ac- 
cused but  for  the  foct  that  be  was  in  bis  em- 
ploy, and  that  be  also  lustained  some  dam- 
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age  (not  estimated)  due  to  the  fact  that  his 
crop  had  suffered  for  lack  of  cultivation. 
Upon  cro8»examinatlon  tbe  prosecutor  (who 
was  the  only  witness)  testified  that  the  crop 
which  the  accused.  Jointly  with  the  Wrights, 
was  to  cultivate  could  reasonably  be  ex- 
pected to  make  30  bales  of  cotton,  worth  10 
or  12  cents  per  pound,  and  that  the  com 
crop  would  amount  to  50  bushels  of  corn, 
and  after  payment  of  the  expenses  and  of 
advances  made  to  the  croppers,  amounting 
to  about  $600,  he  conld  get  one-half  of  the 
net  remainder.  Properly  construing  the  tes- 
timony, the  SO  bales  of  cotton  would  be 
worth  at  least  $1,800  (viewed  as  commercial 
bales  averaging  500  pounds  each),  and  the 
corn  would  be  worth  $50,  making  $1,850  for 
the  receipts  (to  say  nothing  of  tbe  cotton 
seed  and  fodder,  which  this  court  knows  to 
be  marketable),  which  would  leave  $1,250 
(after  deducting  the  $600  above  stated  as  ex- 
penses and  advances),  a  half  of  which,  or 
$625,  would  be  the  property  of  the  pros^- 
tor.  In  the  meantime,  and  nntll  there  is  a 
settlement  and  the  advances  and  expenses 
(whether  they  are  greater  or  less)  are  paid, 
the  entire  crop  is  In  the  absolnte  control  of 
the  prosecutor.   CIyH  Code,  {  8707. 

To  say  tbe  least  of  it,  we  do  aot  think 
that  the  evidence  showed,  beyond  a  reason- 
able doubt,  that  this  laborer,  In  procuring  a 
loan  of  $1.20  after  tour  and  a  half  months 
of  faithful  service,  intended  to  defraud  his 
employer.  It  Is  a  matter  bf  common  knowl- 
edge that  ordinarily  by  the  10th  of  May- 
arable  land  has  been  prepared  for  planting 
and  corn  and  cotton  have  been  planted  and 
have  generally  received  their  first  working. 
There  is  nothing  in  the  record  to  suggest 
that  this  was  not  true  in  the  present  case. 
It  might  have  been  possible  for  the  prosecu- 
tor to  prove  his  loss  with  suflSdent  deflnlte- 
ness  to  have  established  it,  bat  be  did  not 
attempt  to  do  so,  and,  on  tbe  contrary.  It 
appears  that  one  Charley  Wright  came  to  the 
defendant's  place  after  the  defendant  left 
and  took  the  defendant's  place  in  the  crop, 
and  that  Charley  Wright  will  be  paid  out  of 
the  crop  as  a  part  of  the  expenses.  There 
is  nothing  to  surest  that  Charley  Wright 
is  not  as  good  a  farm  hand  as  the  defend- 
ant, and  therefore  It  devolved  upon  the 
state  to  show  bow  the  crop  was  damaged  by 
the  exchange  of  laborers,  and  definitely  how 
much  the  damage  amounted  to.  This  the 
state  failed  to  do.  Prom  the  figures  in  t^e 
record  It  seems  to  us  tbat  the  defendant, 
who  abandoned  bis  third  of  a  half  Interest 
in  the  crops,  is  tbe  only  probable  loser  ac- 
tually disclosed.  Bnt  I^  as  a  matter  of  fa<^, 
the  sum  of  $1.20  loaned  him,  and  the  $1.20 
for  extra  plowing  on  Lije  Fleming's  crop, 
was  tbe  only  cash  advanced  him  up  to  May 
lOtta,  we  cannot  greatly  blame  him  for  seek- 
ing greener  fields  and  pastures  new.  As  an 
obiter  we  would  say  tbSa  would  be  good 
cause  for  quitting. 

[2]  Z  We  regret  that  tber«  aeema  to  be  a 
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Tety  prevalent  mlsai^rehendon  of  the  scope 
and  purposes  of  Bectlon  715  of  tbe  Penal 
Code,  ordinarily  known  as  tbe  "labor  con- 
tract act"  of  1903.  This  statute  was  not  de- 
sfKned  to  atFord  machinery  for  the  collection 
of  debts  by  criminal  prosecntloD,  but  It  was 
Intended  to  apply  only  to  cases  where  punish- 
ment should  be  Inflicted  upon  those  who  ob- 
tained money,  or  other  advances  of  value,  by 
fraud  and  with  the  intent  to  cheat  and  dam- 
age the  opposite  party  to  tbe  contract.  It  la 
axiomatic  that,  where  no  loss  Is  shown  to 
have  been  sustained  by  a  person  alleged  to 
have  been  defrauded,  the  act  alleged  to  be 
fraudulent  la  not  punishable  as  a  crime. 

In  tbe  present  case,  aside  from  tbe  absence 
of  any  proof  that  the  employer  sustained  ac- 
tual loss,  the  fact  that  the  servant  and  farm 
laborer  discontinued  bis  service  after  havli^ 
obtained  as  small  a  sum  as  $1.20,  after  hav- 
ing given  satisfactory  service  for  more  than 
fomr  months,  and  after  having  apparently 
performed  all  the  hard  labor  Incident  to  the 
preparation  for  planting,  does  not  beyond  a 
reasonable  doubt  comi>el  the  c(^ncluslon  that 
thl^  servant,  at  the  time  of  the  advancement 
or  loan,  harbored  and  was  actuated  by  a 
definite  Intent  to  defraud.  The  defendant  la 
a  human  being.  He  may  be  presumed  to 
have  some  knowledge,  indefinite  though  It 
may  be,  of  the  value  of  his  services  in  prepar- 
ing tbe  ground  and  planting  the  crop.  Pre- 
sumably be  knew  the  amount  of  the  advances 
made  to  him,  and  If,  as  an  intelligent  being, 
he  knew  that  he  had  given  full  value,  or 
more  than  value  received*  for  all  of  the  ad- 
vances he  had  obtained,  he  would  not  have 
bad  an  Intent  to  defraud,  even  If  he  had  In- 
tended to  quit  bis  master's  service  at  the 
time  he  asked  for  the  loan.  Of  course  in 
quitting  the  servant  acts  at  bis  peril  In  be- 
coming Judge  in  his  own  case,  and  he  must 
take  the  consequences  If  he  Judges  wrongly. 
But,  when  bis  act  is  called  In  question,  the 
law  places  upon  the  prosecution  the  burden  of 
proving  beyond  any  reasonable  doubt  that,  at 
the  time  tbe  servant  quitted  the  service  of 
bis  employer,  he  either  knew,  or  reasonably 
should  have  known,  that  his  act  would  Im- 
pose a  lo8&  In  Mulkey  v.  State,  1  Ga.  Appu 
S21«  67  S.  B.  1022,  and  in  Patterson  t.  State^ 
1  Oa.  App.  782,  68  S.  E.  284,  we  pointed  out 
that  the  IntraLt  to  de&and  was  one  of  the  ab- 
solutely essential  Ingredimts  of  tlie  offense 
denounced  In  section  71S  of  the  Penal  Godfc 
It  rests  upon  the  state  to  prove  tbe  existence 
ot  this  intent  at  tbe  time  the  advance  was 
made  whldi  it  is  dalmed  was  procured  by 
fraud.  The  offense  of  cheating  and  swind- 
ling, based  on  the  violation  of  a  contract  to 
perform  swvlces,  so  fftr  as  It  Is  affected  by 
the  element  of  taiud,  does  not  differ  In  any 
respect  from  other  oflmses  into  the  perpetra- 
tion of  which  flrand  raters  as  a  controlling 
Ingredient  In  all  cases,  dvil  or  criminal, 
where  fraud  is  claimed  to  hare  been  commit- 


ted, the  charge  falls  when  It  appears  that  no 
loss  resulted  from  the  act  alleged  to  have 
been  fraudulent  No  loss,  no  fraud.  This  is 
true  in  law  at  least  snd  we  think  It  is  also 
sound  in  morals. 

[S]  8.  Under  the  rulings  In  Young  t.  State, 
S  Ga.  App.  463,  60  S.  B.  117,  Holloway  v. 
SUte,  6  Ga.  App.  243,  64  &  E.  671,  and 
Coleman  v.  State,  6  Ga.  App.  398,  65  S.  E. 
46,  the  evidence  was  wholly  insufficient  to  au- 
thorize the  Judgment  finding  tbe  accused 
guilty,  and  tbe  court  erred  In  overruling  tbe 
motion  for  a  new  trial. 

Judgment  rerased. 


COOPER  V.  STATE.    (No.  6,183.) 
(Court      Appeals  of  Georgia.   Oct  28,  1913.^ 

1.  CsnnNAi.  Law  (|  88*>-OnT  Gomns— Sau 

OP  NABCOnO  DBTTOS— ACCDSATIOH. 

One  charged  with  a  violation  of  the  act  of 
1907  aa  to  tbe  sale  of  narcotic  drags  (Acts  1907, 
p.  121),  as  codified  In  sectiona  1651  and  1652  of 
the  Civil  Code  (Pen.  Code,  |  460),  can  be  pros- 
ecuted in  a  city  court  having  Jurisdiction  of 
miBdemeanors,  by  accusatton  filed  therein,  as 
well  as  bj  iDdictment  of  the  grand  jury  trans- 
ferred to  that  court  from  the  saperior  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  127;  Dec.  Dig.  f  88.*] 

2.  Cbiminai.  Law  (|S  369,  376.  419.  420*  >— 
BvroENCE  —  Hbabsat  —  Chabacteb  Evi- 
nBNCB— Othsb  OnXNSES. 

The  accused  was  on  trial  for  a  violation  of 
ttie  above-tnentioned  statute.  The  trial  Judge 
permitted  the  state  to  prove  by  tbe  Justice  of 
the  peace,  who  issued  the  warrant  npon  which 
tbe  accnsation  was  based,  that  he  had  informa- 
tion that  the  accused  had  been  convicted  before, 
and,  that  being  tbe  second  charge,  fixed  the 
bond  at  a  larger  amount.  Held,  that  this  evi- 
dence sbonld  have  been  excluded,  on  the  objec- 
tion that  it  was  hearsay,  irrelevant,  and  preju- 
dlciaL  It  was  putting  the  character  of  the  ac- 
cused in  Issue  by  the  state,  and  was  also  a  vio- 
lation of  the  general  principle  that,  while  one 
Is  on  trial  for  one  offense,  evidence  that  he  com- 
mitted another  offense  is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Gent  Dig. Ji  822-824,  83^-839,  841.  843, 
973-«83;  Dee.  Dig.  H  369,  876»  419,  420.*] 

8.  CBivnrAi.  Law  ({  860*)— Custody  of  Just 
—Disqualification  of  Bailiff. 

A  deputy  sheriff,  who  is  also  the  prosecu- 
tor In  a  criminal  case.  Is  not  a  proper  omcial  to 
have  charge  of  the  Jury  tn  that  ease  pending 
the  trial 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  2033,  2034,  2038;  Dec  Dig. 
I  850.*] 

4.  CaiifiHAi.  Law  (S  814*>— Sax*  of  Nabcotic 

DbUGS— PbOSKCUTION— iNSTRUCnOITB. 

It  was  erroneous  to  instruct  the  Jury  that 
If  they  believed  that  the  adcnsed  did  s^  tbe 
drug,  as  alleged,  to  the  person  named  In  tbe 
accusation  "or  to  any  one  else,"  within  the  last 
two  years  prior  to  the  filing  of  the  accusation, 
they  would  be  authorised  to  find  him  guilty" ; 
the  error  being  in  tbe  use  of  the  wozds  *V>r  to 
any  one  else." 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {(  1821. 1S33. 1839. 1860, 1865. 
1883.  1890,  1924,  1079-1985.  1987;  Dec  Dig. 
i  814.*] 
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Eirror  teom  CHty  Gonrt  of  Balnbxldge;  H. 

C.  R.  Cooper  was  convicted  of  the  anlaw- 
"ul  sale  of  naicoUc  drugs,  and  brings  error. 
Reversed. 

W.  V,  CuBter  and  W.  M.  Harrel],  both  of 
Etainbridge.  and  P.  D.  Blch,  of  Colqoltt,  for 
3lalntifl  in  error.  M.  B.  OHeal,  SoL,  of 
Bainbridge,  for  the  State. 

SILLi,  0.  3.  Jadgment  reveraed. 


COX  T.  STATS.   <N&  4,926.) 
CCoart  of  Appeals  of  Georgia.   Oct  29^  1913.) 

(8vU9lHu      th0  qowrt.) 

U  Cbiiciital  Law  (|  655*)  — Nbw  Tbul  — 
Grounds— Co wDTJOT  of  Judge. 

A  trial  Judge  may,  hy  the  form  of  the  qneS' 
tioD  which  he  propounds,  intimate  en  opioion 
as  to  the  ezlitenee  of  a  fact  the  proof  of  which 
is  material  to  the  issoe,  and  such  an  intimatioo 
of  opinion,  under  the  provisioDS  of  the  Code 
(Pen.  Code,  S  1058;  Civ.  Code,  |  4883),  re- 
quires the  grant  of  a  new  triaL  Sharpton  r. 
State,  1  Oa.  App.  642.  67  S.  B.  920;  Bonse 
State,  2  Ge.  App.        58  S.  K  416. 

[Bd.  Note.— For  other  cases,  see  Criminal 


r.aw.  Cent  Dig.  SI  1520-1626,  1627,  1636; 
Dec.  Dig.  1  665.*] 

2.  PxBJUBT  (I  37*)— Defknsb— iNffrsnonoiT. 

Upon  the  trial  of  one  indicted  for  the  of- 
fense of  perjary,  an  instruction  which  with- 
holds from  the  jury  the  determination  as  to 
whether  the  testimony  alleged  to  have  been  false 
was  material  to  the  issue  is  erroneous. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  SS  134^138 ;  Dec.  Dig.  |  37.*] 

8.  PKHJUKT  (I  31*)— BUBDEIT  OF  Pboof— Bvi- 

In  a  trial  for  perjury,  the  burden  is  upon 
the  state  to  prove  that  the  accused  was  duly 
sworn,  as  alleged  in  the  indictment,  and  it  is 
«rror  to  charge  the  Jury  that,  from  the  fact 
that  the  aecnsed  went  npon  the  stand  at  a 
witness,  submitted  to  an  examination  as  a  wit- 
neu,  and  answered  questionB  as  a  witness,  the 
law  would  presume  that  he  was  sworn,  and  the 
burden  of  proof  would  be  upon  him  to  show 
that  he  was  not  sworn. 

[Ed,  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  f  107;  Dec.  Dig.  S  31.*] 

4.  Pebjubt  (S  10*)— Elements  of  Offense— 
"Oath." 

While  no  presumption  that  an  oath  was 
administered  to  one  accused  of  perjury  arises 
from  the  fact  that  he  made  statements  npon  the 
stand  as  a  witness,  still  ft  Is  not  necessary 
that  in  testifying  a  witness  should  hsve  bis 
hnnd  upon  the  Bible,  or  that  he  raise  his  band. 
If  be  appeared  as  a  witness,  and  a  lawful  oath 
was  administered  to  blm,  and  he  assented  to  it, 
the  fact  that  he  eonseioasly  took  upon  himself 
the  obligation  of  the  oath  could  be  implied,  and 
it  would  be  immaterial  whether  he  was  standing 
with  the  rest  of  the  witnesses  or  in  another 
part  of  the  courtroom  by  himself. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  H  36,  37 ;  Dec.  Dig.  S  10.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  5,  pp.  4871-4874 ;  toL  8,  p.  7736.] 

6-  PBBJuaT  ({  87*)— iHsnnonoHft— DEnn- 
TioN  OP  Offense. 

A  definition  of  the  offense  of  perjury,  from 
which  is  omitted  the  statement  that  the  alleged 


false  testimony  was  material  to  the  Issue  in 

question,  is  utally  defective,  and  the  jury 
should  be  told  that  a  charge  of  perjury  cannot 
be  based  npon  testimony  not  deliTered  In  a  ju- 
dicial proceeding,  and  that,  to  conTict  at  this 
offense,  the  tesnmony  of  two  witnesses,  or  of 
one  witness  supported  by  such  circumstances  of 
corroboration  as  the  jury  consider  necessary  for 
that  purpose,  is  required.    Pen.  Code,  |  2oQ. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  {i  134-188;  Dec.  Dig.  8  37.*] 

6.  GEnaRAL  Law  0  S14*)— InsiBuonoNft— 
Etidknce. 

Where  there  is  no  evidence  that  the  accus- 
ed confessed,  the  judge  is  not  required  to  charge 
the  jury  upon  the  subject  of  admissions  and 
confessions.  Halrae  t.  State,  77  Oa.  707: 
SeOers  t.  State,  09  Ga.  212,  B  S.  E.  178;  8 
llfich.  Bnc.  Dig.  Ga.  Rep.  228. 

[ICd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1821,  iSs,  1839,  1860. 
1866,  1883,  1890,  tm,  1819^0^  1987;  Dtc 
Dig.  i  814:*] 

7.  Cbiminaz.  Law  (11122*)— AffbaXi  aitd  Eb- 
bob— bxoepnon--suffi0ixn0t. 

An  exception,  in  which  it  is  Insisted  that 
the  Judge  erred  in  failing  to  charge  the  jury  the 
rule  of  law  as  to  the  insanity  of  the  accused  at 
the  time  the  alleged  perjury  was  said  to  have 
been  committed,  witbout  uleging  any  reason 
why  the  feilure  to  charge  was  error  or  without 
pointing  oat  wherein  the  cause  of  the  accused 
was  prejudiced,  presents  nothing  for  the  con- 
sideration of  this  court 

[Ed.  Note.- For  other  cases,  see  Criminal 
I^^Cent  Dig.  il  2940-2945;  Dm):  Dig.  1 

8.  Exception  to  Chaboe. 

The  exception  to  the  entire  charge  of  the 
court  is  too  vague  and  indefinite  to  be  consid- 
ered. 

Error  from  Snpoior  Court,  Bartow  Conn-, 
ty;  A.  W.  rite,  Jadge. 

Ben  Cox  waa  convicted  of  perjury,  and 
brlnga  error.  Bereraed. 

Wm.  T.  Townaend,  of  CartersrUle,  and 
John  W.  Bale^  of  Rome,  for  plaintlfl  In  error. 
J.  U.  Ned,  Sot  Gen.  pro  tern.,  of  Carter*- 
vlUe,  for  the  State. 

BUSSBLL,J.  Judgment  rereraed. 


POPB  Y.  STATa    (No.  6,001.) 
(Court  of  Appeals  of  Georgia.    Oct  30,  1913.) 

(Syllahus  hy  the  Court.) 
L  HomoiDE    (S    83*)  —  Voluntabt  Mah- 

SLAUaHTEBr-pBINCIPAL  IN  SECOND  DEGBBE. 

One  may  be  convicted  as  principal  in  the 
second  degree  of  the  offense  of  voluntary  man- 
slaughter. 

[Ed.  Note— For  other  cases,  see  Homicide, 
Cent  Dig.  |  109 ;  Dec.  Dig.  {  83,*] 

2.  HomciDE  (S  310*)— Refdbaii  of  Instbvc- 

TIONS— BVIDENCB. 

There  being  no  evidence  of  any  conspiracy 
or  concert  of  action  between  the  accused  and 
the  person  who  actually  committed  the  homi- 
cide, and  the  evidence  not  demanding  a  finding 
that  the  deceased  came  to  his  death  as  a  re- 
sult of  the  wound  infiicted  by  the  accused,  it 
waa  error  to  refuse  to  charge  the  jury  the  law 
applicable  to  the  offense  of  assault  with  intent 
to  murder,  for,  unless  the  jury  should  find  that 
the  death  of  the  deceased  resulted  from  a  wound 
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inflicted  hj  the  accused,  he  could  at  most  be 
convicted  only  of  the  offense  of  aesanlt  with 
intent  to  mnrder,  and  would  not  be  goUty  of 
any  grade  of  unlawful  homicide. 

[Ed.  Note.~For  other  cases,  see  Homidde, 
Cent.  Dig.  li  667-661 ;  Dec  Dig.  {  310.*] 

5.  No  Othkb  Ebbob. 

Except  ai  above  indicatied  the  trial  waa 
free  from  material  error. 

(AddiUonal  Syllalnu  (tf  BiiUkriol  Staff.} 
4.  CaiuinAi;  Law  (|  07*)  —  "Pbihoifaii  nr 

Second  Deqkee." 

A  "principal  in  the  second  degree"  is  a 
person  wno  is  present,  aiding  and  abettiiig  the 
act  to  be  done. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  81-86 ;  Dec.  Dig.  {  «T,* 

For  other  definitions,  see  Words  and  Phrases, 
roL  6,  pp.  5556,  6667;  vol.  8,  p.  7763.] 

6.  (^uioNAi.  Z«aw  (i  OS*)— Pabtibs  to  Or- 

RHSB. 

Where  two  or  more  parties,  either  with  or 
without  a  common  cause  or  Quarrel,  act  with  a 
common  intent  and  jointlj  commit  an  uniaw- 
fol  act  each  is  chargeable  with  criminal  re-' 
sponsibility  fOr  the  acts  of  all  the  otiiera. 

[Ed.  Note.— For  other  esses,  see  Criminal 
Law,  Cent  Dig.  H  71.  78,  7^76-81 ;  Dec.  Dig. 
I  69.*] 

Error  from  Superior  Court,  Jaqjwr  Coun- 
ty;  J.  B.  Park,  Judge. 

One  Halan,  alias  Back,  Pope,  was  convicted 
of  voluntary  manslaoghter,  and  brings  error. 
Reversed. 

Oreoie  F.  Johnson,  ot  Mtmtlcello,  for  plain- 
tiff in  error.  Joe.  B.  Pottle,  SoL  Gen.,  of  Mil- 
ledgevllle,  for  the  Stat& 

'  RUSSEUj,  J.  The  plalntltf  In  error  was 
j<^ntly  Indicted  with  one  OlUe  Roberts  for 
the  offense  of  mnrder.  ^Hie  indictment  cbarg- 
es  both  defendants  as  principals  In  the  first 
degree.  The  accused  waa  found  guilty  of 
voluntary  manslangbter,  and  bla  motion  for 
a  new  trial  was  orermled.  The  fourth, 
fifth,  sixth,  seventii,  eighth,  ninth,  tenth,  elev- 
euth,  aeventeuith,  and  elghteaifli  grounds  of 
the  motion  raise  In  various  forms  the  qnee* 
tlon  whether  the  defendant,  Pop^  could  law- 
fully be  cmvlcted  as  a  iwliudpal  In  the  sec- 
ond degree.  It  la  contended  that  tbe  evidence 
did  not  authorize  the  Instructions  to  the  Ju- 
ly which  are  complained  of  In  these  grounds, 
that  they  gave  to  the  state  the  benefit  of  a 
theory  to  which  It  was  not  entitled  under 
the  evidence,  and  It  is  further  Insisted  that 
the  offense  of  Tolnntary  manslaughter  la  of 
such  a  nature  that  erne  cannot  be  a  prin- 
cipal In  the  second  degree  In  the  commission 
of  this  offense.  The  twelfth  ground  of  the 
motion  for  a  new  trial  excepts  to  an  inatmo- 
tlon  of  the  court  upon  the  law  of  self-defense, 
on  the  ground  that  the  Ina traction  Imposed 
upon  the  defendant  the  burden  of  satls^ring 
the  jury  that  he  was  acting  In  sdf-defense, 
befbre  they  would  be  authorised  to  acquit 
him,  whereas,  the  law  Imposes  iq>on  the  state 
the  traxden  of  satisfying  the  Jury  beyond  a 
reasonable  doubt  that  the  defoidant  ms  not 
acting  In  self-defense  at  the  time  he  com- 


mitted the  hbmldd&  In  tlw  thirteenth 
ground  of  'the  motion  comidalnt  Is  made  that 
the  verdict  finding  the  deftodant  guilty  is 
entlr^  unsupported  evidmce,  for  the 
reason  that  there  Is  no  evidence  sufDclent  to 
anthorlxe  the  Jury  to  conclude  that  the  de- 
fendant fired  the  shot  which  took  the  life  of 
the  deceased.  In  the  fifteenth  ground  of  tlie 
motion  it  Is  Insisted  that,  since  there  was 
evidence  from  which  the  Jury  might  have 
Inferred  that  the  plaintiff  in  error  was  acting 
independently  in  shooting  at  tbe  deceased, 
and  no  evidence  as  to  which  of  the  Joint  de- 
fendants inflicted  the  mortal  wonnd.  It  was 
error  for  the  court  to  omit  to  charge  the  Jn- 
ry  that,  If  they  found  from  the  evidence  that 
he  acted  independently  in  shooting  at  the 
deceased,  and  without  any  concert  of  action 
with  the  other  defendant,  and  without  any 
common  purpose  with  the  Joint  defendant, 
and  there  was  no  evidence  of  a  conspiracy, 
then  he  could  not  be  convicted  either  of  mur- 
der or  of  voluntary  manslaughter,  unless  the 
Jury  found  that  the  life  of  the  deceased 
was  taken  by  a  wonnd  inflicted  by  him.  In 
the  nineteenth  ground  it  Is  insisted  that  the 
court  erred  In  falling  to  give  In  charge  the 
law  of  assanlt  with  Int^t  to  mnrder,  and  in 
omitting  to  instruct  the  Jury  that,  In  the 
event  they  believed  this  offense  to  tiave  been 
made  out  by  the  evidence,  they  would  be  au- 
thorized to  find  the  defendant  guilty  of  as- 
sault with  intent  to  murder.  As  it  is  not 
likely  that  any  of  the  alleged  errors  assign- 
ed In  the  other  grounds  of  the  motion  for 
new  trial  will  recur  npon  another  trial  of 
this  case,  those  grounds  will  not  be  con- 
sidered. 

According  to  the  evidence  the  defendant. 
Pope,  and  the  deceased  bad  some  words. 
The  evidence  Is  Id  conflict  as  to  whether  the 
deceased  attempted  to  use  a  weapon,  and  as 
to  who  really  provoked  the  difficulty.  Wheth- 
er JnstiLflably  or  not,  Pope  fired  upon  the  de- 
ceased. At  al)ont  the  same  time  the  de- 
ceased was  fired  upon  by  Ollle  Roberts,  his 
codefendant  A  large  crowd  had  assembled, 
and  a  frolic  had  for  some  time  been  in  prog- 
ress ;  but  it  does  not  appear  that  Pope  came 
to  the  frolic  with  Roberta,  or  tliat  they 
spoke  to  each  other  either  before  or  after 
they  reached  the  scene  of  the  festivities. 
There  was -no  evidence  that  they  were  Inti- 
mate or  even  acquainted  vrlth  each  othw. 
The  nndisputed  evidence  discloses  that  they 
were  not  akin,  and  only  one  of  the  defend- 
ants particUMted  In  Oe  quarrel  with  the  de- 
ceased. There  la  no  evidence  toidlng  to 
show  that  the  two  defendants  paitldpated 
In  a  common  intent,  other  than  Uke  tect  tliat 
both  fired  upon  the  deceased  about  tbe  same 
time.  The  decttsed  came  to  his  death  by 
reasmi  of  one  of  the  shots  In  the  meUs^  fired 
by  one  or  the  other  of  0ke  defendants;  but 
the  record  does  not  dlsdose  which  gare  tbe 
mortal  wound. 
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[1]  1.  We  tblnk  It  Is  aetOed  that  one  may 
be  oonvlcted  as  a  {trlndpal  In  tbe  aecond  de- 
gree of  the  offense  of  TOlnntaxy  manslaugh- 
ter. Haaghon  t.  State.  9  Qa.  App.  559,  71 
S.  B.  922.  Of  coarse,  one  ooiild  not  be  ac- 
cessory before  the  fact  of  the  ott^ise  of  toI- 
untary  manslaughter,  because  of  the  fact 
that  the  offense  Is  usually  committed  upon 
the  sadden  heat  of  passion,  and  there  can 
be  no  case  'of  voluntary  manslaughter  where 
there  has  been  such  previous  deliberation 
and  premeditation  as  la  necessarily  Involved 
in  the  commission  of  a  crime  which  Is  coun- 
seled, commanded,  and  procured.  Ex  vi 
termini  the  whole  Idea  of  an  accessory  be- 
fore the  fact  Involves  predetermination,  for 
the  accessory  Intends  to  be,  and,  as  a  mat- 
ter of  law,  must  necessarily  be,  absent  from 
the  sceie  of  the  crime  at  the  time  of  Its  com- 
mlssdon. 

[4]  A  principal  In  the  second  degree,  how- 
ever. Is  one  who  la  present,  aiding  and  abet- 
ting the  act  to  be  done,  and  the  same  causes 
which  influence  the  principal  in  the  first  de- 
gree to  be  suddenly  overwhelmed  with  the 
impulse  to  kill  may  operate  upon  a  friend 
or  near  relative  who  may  be  present  Two 
friends  may  be  traversing  together  a  public 
highway ;  one  of  them  may  be  assaulted  by 
a  third  person,  and,  under  the  sudden  im- 
pulse of  passion  engendwed  in  the  principal's 
/wmpanlon  by  the  natural  bias  of  friendship, 
he  may  participate  In  acts  that  show  partld- 
patlott  in  the  intrat  to  kUI  which  has  only 
Instantaneously  developed  In  the  mind  of 
his  fellow.  The  human  mind  operates  with 
such  ceteris  that  this  Is  only  one  of  the 
many  Illustrations  which  might  be  given  to 
show  that  one  In  aiding  and  abetting  another 
to  commit  a  homicide  may  be  mastered  by 
the  Impulse,  and  his  act  may  be  the  result 
of  an  Intent  entertained  In  common  with  an- 
other, although  tttere  was  no  premeditation 
and  no  conspiracy.  The  court,  Uierefore. 
did  not  err  in  Instructing  the  jury  to  the  et- 
feet  that  If  It  be  established  ^t  Qie  prin- 
cipal in  the  first  degree  was  guUty  of  toI- 
nntary  manslan^ter,  one  shown  by  iwoof 
to  be  a  principal  in  the  aecond  degree  may 
be  convicted  of  the  same  offmae. 

The  point  now  before  na  In  its  full  scope 
was  not  before  the  Snpreme  Court  In  Brown 
T.  State,  28  Oa.  199,  for  the  ruling  in  that 
case  went  no  farther  than  to  hold  that  one 
charged  with  the  offense  of  murder  as  a 
principal  In  the  second  degree  could  be  con- 
victed of  voluntary  manslaughter,  where  it 
appeared  that  he  participated  In  the  feloni- 
ous act,  but  that  as  to  him  the  element  of 
malice  was  lacklug.  It  is  distinctly  held 
in  that  case  that:  "Presence  and  participa- 
tion in  the  act  of  killing  a  human  being  Is 
not  evidence  of  consent  and  concurrence  In 
^e  perpetration  of  the  act  by  a  defendant 
charged  as  aiding  and  abetting  In  the  kill- 
ing, unless  he  had  a  felonious  design  or  [>ar- 
tldpated  in  the  felonious  designs  of  the  per- 
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sons  killing"  (fourtli  beadnote^  The  roUng 
stated  in  the  flfOi  headnote  la  mwely  that. 
If  one  charged  with  nmrder  tn  the  first  de- 
gree cunmitted  an  assault  upon  the  deceased 
with  a  deadly  weapon,  but  the  Intoitlon  of 
the  principal  in  the  aecond  degree  was  to 
participate  in  an  assault  and  hatt^  only, 
with  no  design  to  fclll,  and  without  knowl- 
edge tiiat  the  principal  in  the  first  d^ee 
Intended  to  use  a  weapon,  the  principal  In 
the  second  degree  would  be  guilty  of  man- 
slaughter only.  An  Instruction  to  the  Jury 
that  the  principal  In  the  second  degree  would 
be  guilty  of  murder  If  he  was  connected 
with  the  act  of  killing  was  expressly  disap- 
proved, upon  the  ground  that  this  did  not 
pr«ient  to  the  jury  for  determination  the 
question  whether  the  defendant  was  actuat- 
ed by  the  Intent  to  kllL 

[2]  2.  Without  referring  to  the  several  ex- 
ceptions to  the  charge  of  the  trial  Judge,  the 
real  error  In  the  case,  to  our  minds,  as  pre- 
sented by  various  assignments  of  error,  Is 
that  under  the  evidence  this  defendant  could 
not  have  been  convicted  of  any  higher  of- 
fense than  that  of  assault  with  Intent  to 
murder,  and  the  jndge  should  have  Instruct- 
ed the  jury  as  to  the  law  of  assault  with 
intent  to  murder,  and  have  charged  them 
that,  If  they  believed  the  accused  made  an 
assault  upon  the  deceased  with  Intent  to 
kill  hlm^  the.  jury  would  be  authorized  to 
find  the  accused  guilty  of  ossault  with  In- 
tent to  murder,  unless  It  appeared  from  the 
evidence  that  he  was  justified,  under  the 
rules  of  law  appropriate  to  that  subject, 
which  we  will  not  elaborate  here. 

It}  There  was  no  evidence  that  the  shot 
from  this  defendant's  pistol  struck  the  de- 
ceased, or  that  the  wound  which  resulted  In 
the  death  of  the  deceased  was  infiicted  by 
him.  Proof  upon  this  point  was  essential 
to  his  conviction  of  any  gnde  of  homicide^ 
unless  the  evidraice  demanded  a  finding  that 
he  was  actuated  by  an  intent  which  was 
shared  by  hia  codefendant  Proof  that  two 
or  more  parties,  titbae  with  or  without  a 
common  cause  or  qvarreU  bat  acting  with  a 
common  Intent,  jointly  engaged  In  the  same 
undertaking,  and  jointly  committed  an  nn- 
lawfnl  act,  will  charge  each  of  the  partici- 
pants with  liability  and  reqtoiiaibUity  for 
the  acts  of  all  of  the  others.  And  this  answers 
the  BUKcatlon  of  the  learned  couns^  for 
the  state  that  sode^  would  be  helpless  in- 
deed U,  when  one  was  aaaaulted  by  deadly 
weapons  in  the  hands  of  a  mob,  and  killed, 
there  could  be  no  conviction  of  nmrder,  be- 
cause it  was  impossible  to  show  which  shot 
killed  the  deceased.  In  such  a  case  as  that 
used  for  Illustration  by  the  state's  counsel, 
proof  that  one  of  the  mob  aided  and  abetted 
In  the  killing  would  supply  evidence  of  a 
common  Intent;  but  can  this  be  said  to  be 
true  In  a  case  in  which  it  does  not  plainly 
appear  that  there  was  any  common  Intent, 
or  any  common  cause  or  Quarrel,  and  where. 
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on  tbe  Gcmtrary,  tt  appears  Oiat  the  detmH- 
ant  was  acttng  Independentlrt  It  la  perhws 
trn^  aa  InatetoA  by  tbe  soUdtor  general,  tbat 
under  the  record  the  ooart  mlgbt  bare  treat- 
ed tbXa  defendant  as  a  prlndpal  In  the  first 
degree;  but  tboe  la  not  aofflclciLt  evidence 
to  make  btm  reeponglble  for  the  acta  of  the 
party  Indicted  with  him. 

[I]  The  remaining  exceptions  are  8afflclen^ 
ly  dealt  with  in  the  headnotea. 

Judgment  rerrased. 


JOHN  ITLANNERT  CO.  T.  JAMES. 

(No.  4,616.) 

(Coort  of  Appeals  of  Georgia.    Sept  16.  1918.) 

(ByUaiua  by  th€  Courts 

1.  APVKAh  AND  Bbbob  (|  1003*)— Vkbdiot— 

EVIDENCX. 

When  a  verdict  ia  supported  by  some  evi- 
dence, thoagh  it  be  against  tbe  large  prepon- 
derance of  the  evidence,  tbis  court  cannot  ^ant 
a  new  trial  on  tbe  ground  that  the  verdict  is 
contrary  to  the  evidence. 

[Ed.  Note.— For  other  eaaes,  see  Appeal  and 
Srror,  Gent  Dig.  H  8938-8»i8;  Dec.  Dig.  S 
1003.*] 

2.  Pbiitcipai,  and  Agknt  116*)— Aothob- 

irr  OP  AGSNT— FA0T0B8. 

An  agent  of  a  cotton  factor  who  is  author- 
ized to  solicit  shipments  of  cotton  to  his  prin- 
cipal is  preaumptively  authorized  to  make  terms 
under  which  the  cotton  shall  be  shipped,  re- 
ceived, stored,  sold,  and  handled  by  his  prln- 
dpal. 

[Ed,  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  H  377,  377% ;  Dec  Dig.  | 
116.'] 

8.  FaOTOBS  (S  23*) — POWKB  TO  SBIJ<— DlSOBB- 

noN. 

Where  a  cotton  factor  has  advanced  to 
the  owner  large  sums  of  money  on  shipments 
of  cotton,  so  that  the  factor's  pecuniary  interest 
in  the  cotton  equals,  if  it  does  not  exceed,  the 
pecuniary  interest  of  the  owner  in  the  cotton, 
the  factor  Is  not  bound  at  bis  peril  to  hold  the 
cotton  under  instructions  from  the  owner,  but 
has  the  right  to  exercise  his  own  judgment  as  to 
when  he  shall  sell  the  cotton,  having  due  re- 
gard to  his  own  pecuniary  interest  as  well  as 
to  that  of  the  owner,  and  the  factor  is  not 
bound  to  follow  instructions  from  the  owner 
detrimental  to  bis  own  pecaniary  interest.  Un- 
der the  facta  of  this  case,  a  charge  embodying 
Id  sntutance  the  role  of  law  above  stated  should 
have  been  given. 

[Ed.  Note. — V<a  other  case*,  see  I'tctors, 
Gent  Dig.  H  23,  24;  De&  Dig.  1 23.*] 

(Additional  Byllabiu  by  Editorial  Staff.) 

4.  Factors  (|  46*)— Action— SurFiciENCT  of 
Evidence. 

Evidence  In  a  cotton  broker's  action  against 
tbe  owner  of  cotton  for  commissions  and  cban- 
es,  wherein  the  defense  was  that  plaintiff  negli- 
gently failed  to  comply  with  selling  instruc- 
tions, held  insufficient  to  show  that  the  factor 
was  guilt:r  of  neglect  of  his  dut^  to  the  owner 
through  violation  of  bis  instructions. 

[Ed.  Note. — For  other  cases,  see  Factors, 
Cent  Dig.  li  72-80 ;  Dec.  Dig.  |  46.*] 

Error  from  City  Court  of  Blakely;  H  M. 
Bambo,  Jadg& 
Action  by  the  John  Flannery  Company 


against  D.  W.  Jamea.  JvOgmeiit  for  defoid- 
ant,  and  plaintifr  brings  error.  Reversed. 

0*Byrne,  Hartridge  &  Wright,  of  Savan- 
nah, and  W.  G.  Parlt,  of  Blakely,  for  plalntifiE 
in  error.  Pope  &  Bennett,  of  Alban7,  and  C  I*. 
Olesaner,  of  Blakely,  for  defendant  in  error, 

HAUMOND,  J.  The  John  Flannery  Gom- 
pany  is  a  cotton  factorage  corporation  locat- 
ed In  Savannah,  6a.  James  is  a  cotton  grow- 
er, cotton  buyer,  and  shipper,  located  in 
Blakely.  The  John  Elannery  Company  sned 
James  in  the  dty  court  of  Blak^  for  f8,2S0.- 
32  upon  an  account  claimed  to  be  doe  tor  ad< 
vances  made  to  him  on  834  bales  of  cotton, 
CO  tnml salons,  storage  charges,  insurance,  eta 
James  filed  an  orli^nal  ^tea  to  the  suit.  In 
which  be  doiied  that  he  owed  the  amount 
daimed  for  storage,  Insorance,  and  interest. 
He  set  up  a  q>ecial  contract  made  with  an 
agent  ot  tbe  John  Flannery  Oompany,  by  the 
terms  of  wbich  be  was  to  be  charged  only 
20  cents  a  bale  for  storage  and  insorano^ 
and  6  per  cut  Interest  on  advances,  and 
alleged  that  the  difference  in  his  favor  be- 
tween the  amount  of  these  items  as  claimed 
in  the  suit  (except  the  dilFerence  as  to  inters 
est,  which  was  waived)  and  the  amount  doe 
under  contract  was  $2,641.50,  and  he  asked 
that  this  amount  be  deducted  from  tbe  ac- 
count In  his  plea  he  admitted  that  he  owed 
the  balance  of  the  account,  to  wit,  $5,60&^ 
and  this  amotmt  was  tendered  in  full  settle- 
ment and  payment  Tbe  plea  alleged  also 
certain  tacts  in  refereuce  to  this  t^der, 
which  was  set  up  as  an  accord  and  satisfac- 
tion of  the  account  SubseQuently,  during 
tbe  same  term  of  the  court,  the  d^endant 
filed  art  amendment  to  his  aoswer,  in  which 
he  alleged  that  at  the  time  the  834  bales  of 
cotton  were  shipped  to  the  John  Flannery 
Company  it  was  distinctly  and  expressly 
agreed  between  them  that  the  cotton  was  to 
be  sold  by  tbe  plaintift  for  the  defendant 
whenever  the  price  In  the  Savannah  market 
reached  11^  cents  a  pound;  but  the  plain- 
tlfl!.  Id  violation  of  ttiis  agreement,  failed  and 
refused  to  sell  the  cotton  at  this  price,  al- 
though the  cotton  did  reach  this  price  per 
pound  In  tbe  Savannah  market,  and  the 
plaintifr  could  have  sold  it  for  this  price,  and 
the  plaintiff  subsequently,  in  violation  of  the 
defendant's  instructions  and  the  agreement, 
did  sell  820  bales  of  the  cotton  at  11  cents 
per  pound,  and  14  bales  of  the  cotton  at  9 
eeata  per  pound,  and  thereby  the  defendant 
lost,  and  the  plaintiff  became  indebted  to  the 
defendant,  the  sum  of  $2,273.07.  being  tbe 
sum  which  would  represent  the  ditterenoe  in 
the  value  of  the  cotton  at  11^  cents  p^ 
pound  and  the  price  at  which  it  was  sold  by 
the  plaintlfC.  The  amendment  set  up  also 
that  the  plaintUf  had  lost  all  rl^t  to  storage, 
insurance,  and  Interest  claimed,  because  of 
Its  negligrat  failure  to  carry  out  the  defend- 
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anPs  tnatracttoiu  In  ref^ence  to  the  sale  of 
tbe  cotton.  Tbe  plea  set  out  the  amounts 
which  It  was  claimed  should  be  deducted 
from  the  accovDt  sued  on.  On  the  trial  of 
the  (ssaes  thus  formed  a  verdict  was  found 
for  the  defendant  On  motion  of  the  plain- 
tiff a  new  trial  was  granted. 

On  tbe  second  trial  the  defendant  filed  an- 
other amendment  to  his  answer,  thereby  add- 
ing to  his  original  answer,  as  first  amended, 
the  following  allegations  In  substance:  That 
the  disregard  of  the  instructions  which  the 
defendant  had  glTen  to  the  plaintiff  In  rofer- 
ence  to  the  sale  of  this  cotton  when  the  mar- 
ket price  was  11%  cents  per  pound,  and  the 
fallnre  to  comply  with  the  duty  it  owed  as 
factor,  arose  out  of  tbe  negligence  and 
careless  failure  and  omls^on  of'  the  plain- 
tiff to  properly  grade  and  correctly  claa* 
slfy  the  834  bales  of  cotton,  whldi  lot 
of  cotton  graded  as  high  as  "Ltverpool  mid- 
dUng,"  bnt  was  Diligently  and  carelessly 
nnde^raded  by  flie  plaintiff,  and  the  plaintiff 
made  no  attempt  to  sell  the  cotton  as  *^ver- 
pool  middling"  while  the  price  of  that  grade 
of  cotton  remained  as  hl^  as  cents  per 
pound,  imd  did  not  dlscorer  Its  negUc^t 
mistake  in  undergradlng  the  cotton  until  the 
market  price  had  dedlnedt  and  whoi  It  was 
impracficaUe  to  sell  the  cotton  for  tills  price 
in  compliance  with  the  InstmctlonB  from  the 
defendant  On  the  second  trial  the  verdict 
was  tot  tbA  defendant,  and  the  plaintiff  filed 
a  motion  for  a  new  trtal,  based  up(m  the  gea- 
eral  grounds,  and  several  special  asslgnmenti 
of  errors  of  law  In  Qie  admission  of  evidence^ 
and  In  excerpts  from  the  charge  of  the  court 
and  In  refusals  to  charge.  This  motion  was 
denied,  and  the  case  Is  hue  for  review.  We 
will  first  discuss  the  case  as  made  by  the 
evidence  as  pertinent  to  the  Issues,  and  we 
will  then  consider,  in  the  light  of  the  evi- 
dence^ the  special  assignments  of  errors  of 
law. 

[21  Tbe  defense  relied  upon  In  the  original 
plea  and  answer — that  the  plaintiff  was  en- 
titled to  only  20  cents  per  bale  for  storage 
and  insurance,  as  per  the  terms  of  a  special 
verbal  contract  made  with  the  agent  of  the 
plaintiff — was  proved  by  the  defendant  and 
his  son.  It  was  strenuously  denied  by  tbe 
agent  with  whom  the  contract  was  alleged 
to  have  been  made.  On  the  law  as  applicable 
to  this  gneatlon  we  state  the  general  rule. 
Whenever  an  SLgait  is  empowered  to  do  a 
particular  thing,  he  is  also  empowered  to 
use  all  lawful  means  necessary  to  accomplish 
It,  and,  when  an  agent  is  sent  out  to  solicit 
shipments  of  cotton  to  his  principal,  he  is  a 
general  agent  for  that  purpose,  and  presump- 
tively is  fully  authorized  to  make  terms  upon 
'Which  the  cotton  may  be  shipped,  rectived, 
stored,  sold,  and  handled  by  the  prindpaL 
Bass  Dry  Goods  Co.  v.  Granite  Mfg.  Co.,  119 
Oa.  124,  45  8.  E.  960 ;  French  Piano  Co.  v. 
CkirdweU.  U4  Oa.  840,  40  S.  B.  292.  This 
rule  would  not  be  altored  by  any  aecret  in- 
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structions  ^rm  to  the  agent  by  the  princi- 
pal unknown  to  the  shipper.   Civil  Code, 

[1,4]  2.  The  second  defense  relied  upon  in 
tbe  lint  amendment  to  the  plea  and  an- 
swer is  that  the  plaintiff  n^gently  failed 
and  refused  to  comply  with  tbe  Instructions 
given  by  the  defmdant  to  sell  his  cotton 
when  It  reached  tiie  market  price  of  11% 
cents  per  pound.  The  Instructions  are  ad- 
mitted by  the  plaintiff;  but  It  is  iuaisted 
that  they  could  not  have  been  complied  with, 
for  the  simple  reason  that  cotton  of  the 
grade,  of  defendant's  cotton  never  reached 
11%  cents  per  pound  In  tbe  Savannah  mar- 
ket True,  the  defendant  Introduced  some 
evldioic^  not  of  mncb  probatiTe  value,  ttiat 
tbe  cotton  could  have  been  sold  for  11% 
cents  per  pound;  bnt  the  daily  market  re- 
ports of  the  Savannata  Cotton  Exchange  were 
sent  to  this  defendant  by  tbe  plaintiff  every 
day,  and  he  had  knowledge  tsom  these  re- 
pents that  at  no  time  had  cotton  reached 
11%  emta  per  ponnd  In  Savannah  for  cot- 
ton <^  the  grade  of  Ua  cotton  in  the  hands 
of  the  idalnttflL  No  reanm  is  given  why  the 
plaintiff  could  not  have  complied  with  the 
instructions.  On  the  contrary,  the  facts 
prove  that  It  had  erary  reason  to  make  a 
sale  as  promptly  as  possible.  When  tbe  cot- 
ton was  first  shipped  by  James,  he  drew 
drafts  for  its  value  on  Hie  3aim  Flann^ 
Company.  These  drafts  were  honored  even 
before  the  cotton  had  been  received,  and  there 
never  was  a  time  when  the  factor  did  not 
have  a  greater  pecuniary  intwest  In  the  cot- 
ton than  the  owner.  Besides,  the  record  con- 
tains many  letters  from  the  John  Flannery 
Company  urging  James  to  sell  because  of 
the  improbability  of  the  cotton  reaching  11% 
cents  per  pound.  To  many  of  these  letters 
James  made  no  r^ly.  The  record  shown 
also  that  the  John  Elannery  Company  need- 
ed the  money  which  bad  been  advanced  to 
James  on  the  cotton,  and  made  frequent  re- 
quests for  payment  James  did  make  some 
payments,  bnt  never  snffldrat  to  make  the 
John  Flannery  Company  safe,  looking  alone 
to  the  valne  of  the  cotton.  It  seems  wholly 
inconcdvable  that  a  foctor  who  had  ad- 
vanced on  cotton  more  than  its  value,  and 
who  needed  the  repayment  of  its  advances, 
should  negligently  or  arbitrarily  fail  or  re- 
fuse to  sell  the  cotton,  when  by  doing  so 
his  debt  would  be  paid.  James  Insists  that 
the  plaintiff  could  have  sold  bis  cotton  for 
11%  cents  per  pound,  and  that,  if  this  had 
been  done,  the  factor's  d^t  would  have  been 
fully  paid  from  the  proceeds.  We  are  dis- 
cussing the  question  entirely  apart  from  the 
well-established  rule  that  a  factor  who  has 
made  advances  on  goods  can  regard  his  In- 
terest as  to  the  time  of  sale,  notwithstand- 
ing InstructionB.  We  are  at  a  loss  to  undw- 
stand  how  this  Issne  could  have  been  found 
against  tbe  factor.  Instead  of  negligent  dis- 
regard of  a  teeter's  duty,  the  evidence  ibows 
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the  greatest  regard  and  condderatioD  for 
the  Interest  of  the  owner. 

8.  We  come  now  to  a  consideration  of  the 
second  amendment  to  the  plea  and  answer, 
which  was  filed  at  the  last  trial.  It  Is  In- 
sisted that  the  reason  why  the  plalntlfT  did 
not  sell  the  cotton  at  11^  cents  per  pound  Is 
becBOse  it  had  been  nndergraded;  that  the 
cotton  wflH  "Liverpool  middling,"  bat  that 
the  plaintiff  had  negligently  undergraded  it. 
This  Is  the  defense  mainly  relied  on  In  the 
argument  before  this  court  It  Is  true 
the  defendant  testified  that  his  cotton  was 
"Liverpool  middling,"  and  the  evidence  shows 
that  "Liverpool  middling"  was  "Savannah 
middling,"  and,  since  the  defendant  so  tes- 
tified, this  court  cannot,  in  a  Jnrldlc  sense, 
say  that  there  was  no  evidence  in  support 
of  the  amendment  But  it  is  pregnant  with 
significance  that  the  defendant  delayed  so 
long  In  setting  np  this  defense.  He  knew 
the  grade  which  the  plaintiffs  gave  his  cot- 
ton when  first  received.  He  was  definitely 
informed  in  a  letter  from  the  plaintUT,  April 
9,  1906,  tiiat:  "We  were  rather  strict  In 
giving  grades  of  your  cotton  as  fully  low 
middling.  In  value  It  will  average  betweoi 
folly  low  middling  and  middling."  Notwith- 
standing Ills  knowledge  of  cotton  and  this 
representation  as  to  the  grade  at  his  cotton, 
be  Aceepta  wlthont  dissent  the  grading  as 
made  by  the  bctors.  Dnrlng  the  whole  life 
of  .the  transaction  and  daring  sereral  years 
of  litigation  no  oltjection  was  made  to  the 
grading  of  the  factor.  TbB  question  of  grad- 
ing was  vital  to  the  Talue  of  the  cotton.  On 
it  d^>ended  tile  opportunity  to  sell  at  11% 
cents  per  pound.  On  It  depoided  the  ability 
to  repay  the  debt  made  for  advances.  Tet 
no  word  was  spoken  or  wrttteo  by  the  de- 
fendant, although  he  was  In  possession  of 
spedflc  information  on  the  subject  He  did 
not  take  issue  with  the  factors  or  notify 
them  of  any  undergrading.  He  said  nothing 
about  undergrading  when  he  made  his  ten- 
der. It  was  strictly  a  post  mortem  discov- 
ery. Though  brought  to  life  for  the  first 
time  on  the  dissecting  table  of  the  second 
trial,  it  would  be  good  in  law  if  it  were  a 
real  discovery.  But  why  should  the  fac- 
tors have  undergraded  the  cotton?  It  is  con- 
ceded that  they  were  skillful,  with  long  ex- 
perience, and  were  business  men  of  high  In- 
tegrity. Besides,  they  had  every  reason  to 
grade  the  cotton  as  high  as  they  truthfully 
could.  They  had  advanced  more  money  on 
it  than  it  was  worth,  and  the  higher  the 
grade  the  greater  the  security  for  the  debt 
While,  therefore,  the  evidence  pertlnoit  to 
the  Issue  made  by  this  amended  plea  makes 
the  grant  of  a  new  trial  on  goieral  grounds 
inconsistent  with  the  view  of  our  right  under 
repeated  mlings,  yet  it  moves  as  to  a  more 


(Ga. 

favorable  consideration  of  tfw  spedal  asdgn- 

ments  of  errors  of  law. 

4.  One  of  the  grounds  of  the  amraided  mo- 
tion for  a  new  trial  ass^ns  error  in  the  fol- 
lowing charge  of  the  ooort:  "If  yon  be- 
lieve, from  the  testimony  in  this  case,  that 
the  Flannery  Company  had  a  soliciting  agent 
upon  the  road,  whose  dnty  it  was  to  go  over 
his  territory  and  solicit  shipments  of  cotton 
for  Flannery;  if  you  believe  that  1;hat  agent 
had  authority  to  quote  the  <dLargee  and  ex- 
penses, or  the  terms  upon  which  the  Flan- 
nery Company  would  handle  that  cotton — 
then  I  charge  yon  that  It  would  follow,  as  a 
matter  of  law,  that  this  agent  would  have  a 
right  to  vary  the  terms  under  which  he  was 
sent  out"  This  instruction,  while  rather 
broad,  la  not  in  conflict  with  the  rale  dl^- 
cussed  In  the  first  division  of  this  opinion. 

[3]  6.  The  trial  Judge  Instructed  the  Jury 
that:  "If  any  special  Instructions  were  given 
as  to  price,  they  [referring  to  the  plalntUfs] 
were  bound  to  sell  It  [the  cotton]  at  that 
price,  or  stand  the  consequences  of  failure  to 
do  so  If  they  sold  It  at  a  lower  price." 
While  this  Instruction  states  correctly  an  ab- 
stract principle  of  law,  under  the  facta  of 
this  ^se  it  should  have  been  qualified  ^ 
the  statement  that,  if  a  factor  made  advanc- 
es on  produce  consigned  to  him  for  sale,  he 
would  have  an  Interest  in  the  consignment 
and  would  have  the  right  to  exercise  his 
discretion  as  to  the  time  of  sale,  and  that 
if  any  instructions  given  were  detrimental 
to  the  factor's  interest,  they  might  be  dis- 
regarded by  him.  Frost  v.  Powell,  10  Ga. 
App.  96,  72  S.  E.  719,  and  dtationa.  We 
think  this  charge  was  Erroneous  also,  be- 
cause there  was  no  evidence  to  warrant  it 
It  was  not  contended  that  the  plalnttff  had. 
In  selling  the  cotton  for  a  lower  price,  dis- 
regarded the  defendant's  instructions;  on 
the  contrary,  the  evidence  proves  beyond  all 
controversy  that  the  plaintiff  held  the  cot- 
ton, altbotigb  not  compelled  to  do  so,  because 
of  the  plalnUtTs  large  pecuniary  Interest  in 
it,  for  the  11%  cents  per  pound,  and  did  not 
sell  it  until  Instructed  by  the  defendant  to 
do  80  at  11  e^ts  per  pound.  True,  the  fac- 
tor did  not  get  11  cents  per  pound;  but  It 
voluntarily  made  good  the  difference  to  the 
defendant,  moved  to  do  so  by  the  natural  de- 
sire to  close  out  a  transaction  in  which  It 
had  been  from  the  first  a  probable  loser. 

We  have  given  the  case  carefal  examina- 
tion, and  are  clearly  of  the  opinion  that  the 
ends  of  justice,  as  well  as  the  vcdce  of  the 
law,  demand  another  trlaL 

Judgment  rerened. 

Jndge  H.  0.  HAMMOND,  of  the  Angnsta 
Circuit,  was  designated  by  the  Governor, 
and  presided  in  this  caae  In  irtace  of  POT- 
TLB,  J.,  disqualified. 
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PITTMAN  T.  STATB.   (Now  S»20S^ 
(Cktnrt  of  AppedUi  of  OMidik  Oct  28; 

1.  Labcbitt  (I  1S*>— SofPLi  Labchit— Bu- 
HENxe  OF  Offense. 

Ooe  cannot  be  cooTlcted  of  simple  larceny 
ouleBs  it  appears  that  be  took  tbe  goods  describ- 
ed In  tbe  Indictment  wrongfully  and  fraadalent- 
ly,  with  tiie  Intent  then  and  there  entertained 
to  steal  the  same.  If  possession  of  goods  be  de- 
livered by  the  owner  to  another  under  an  agree- 
ment by  the  latter  to  sell  them  for  the  benefit  of 
the  owner  and  to  return  to  the  owner  either  the 
proceeds  arising  from  the  sale  or  the  goods  them- 
selves if  unsold,  and  tbe  foods  are  subsequently 
converted,  the  conversion  ii  larceny  after  a  trust 
delegated,  and  the  person  thus  i^nilty  of  the 
conversion  cannot  be  convicted  of  simple  larceny, 
unless  there  is  some  proof  tliat  be  fraudulently 
induced  the  owner  to  surrender  possession  of  the 
goods.  Intending  at  the  time  to  appnqpriate  them 
to  his  own  use. 

[Ed.  Note.— For  otiier  eiM  ■••  Lareoiy, 
Cent  Dig.  II 89-42;  Dm;,  ^il  lit.* 

For  otiter  definitions,  see  Words  and  Phrases, 
ToL  6,  pp.  3891-4003;  toL  8,  p.  7701.1 

(AdditioniU  ByUaUu  by  SdiiarM  Btaff.) 

2.  Labcbnt_^  68*)— Sihplb  LABonrr— Bti- 

DXKCS  OF  FKATTDUUCnr  ImSHT. 

Evidence  merely  that  defendant  failed  to 
pay  for,  and  converted  to  his  own  use,  goods  re- 
ceived from  the  owner  under  an  agreement  that 
he  should  sell  the  same  and  return  to  the  owner 
either  the  proceeds  or  the  unsold  goods  was  insuf- 
ficient to  sustain  a  finding  that  he  frauduteotlr 
Induced  the  owner  to  surrender  tbe  goods,  intend- 
ing at  the  Uma  to  appropriate  tiiem  to  Ms  own 
use. 

[Ed.  Note.— For  other  eases.  ■••  Lareny, 
Cent  Dig.  1 163;  Dec.  Dig.  |  <B.*] 

Brror  from  City  Conrt  of  Ft  Oatnea;  B. 
M.  Tumlpseed,  Judge. 

Ell  Plttman  was  coDTlcted  of  dmitla  laiv 
ceoD/.  and  brlnga  error.  Rerersed. 

King  ft  Ainold,  of  Ft  Gaines,  for  plaintiff 
In  ^rror.  P.  C  Kins,  SoL.  of  Ft  Oalnes^  for 
defendant  In  error. 

POTTLBv  J.  The  accnaed  was  cooTicted 
of  simple  larceny,  under  an  accnsatlon  charg- 
ing that  ofFenae.  He  presents  the  point  that  If 
he  was  gnllty  of  any  offense  the  eridenee  de- 
mands a  couTlctlon  oiF  larceny  after  a  trust 
Tbe  evidence  was  that  the  accused  went  to 
the  store  of  tbe  prosecutor  and  wanted  some 
goods  to  sell  at  a  picnic  which  was  to  be 
held  at  Hatcher's  Station.  Tbe  prosecutor 
asked  tbe  accused  why  he  did  not  purchase 
the  goods  at  Hatcher's  Station,  and  he  re- 
plied that  tbe  merchants  at  that  place  did 
not  have  tbe  goods  be  wanted.  The  prose- 
cutor testified:  "I  let  the  defendant  bare 
on  consignment,  to  sell  for  me  at  the  picnic, 
the  following  goods  [referring  to  tbe  goods 
described  In  tbe  indictment].  The  defend- 
ant was  to  sell  these  goods  for  me  at  the 
picnic  and  bring  me  back  the  money,  or  re- 
turn the  goods  that  were  not  sold.  I  made 
sereral  demands  on  the  defendant  for  the 
money,  hut  did  not  get  the  money,  and  no 


goods  have  beoi  retnmed  to  me  that  I  let 
him  have.  After  waiting  about  a  month  I 
took  oat  a  warrant  for  him.  I  explained  to 
tbe  defendant,  when  X  let  blm  have  the  goods, 
I  was  not  selling  the  goods  to  him,  but  he 
was  to  act  as  my  agent  The  defendant  came 
to  me  and  got  some  candy  and  other  goods 
to  sell  at  a  picnic.  I  consigned  tbe  goods 
to  him." 

[1]  Tbe  point  presented  is  not  without  dif- 
ficulty. The  same  facts  may  InTolve  simple 
larceny  and  larceny  aft«:  a  trust,  so  that  a 
conviction  for  either  offense  would  be  author- 
ized. The  dedsions  are  in  some  confusion, 
and  do  not  clearly  draw  a  general  distinc- 
tion between  the  two  offenses  which  can  be 
applied  In  all  cases.  In  Rice  t.  State,  6  6a. 
App.  160,  61  S.  E.  575.  It  was  said  that  tbe 
words  "other  bailee,"  as  used  in  section  189 
of  tbe  Penal  Code,  must  be  understood  as 
Implying  a  delegated  trust  to  a  person  oc- 
cupying some  fiduciary  relation  to  the  bailor, 
and  that  hence  a  mere  temporary  loan  of 
property,  with  no  benefit  to  tbe  lender,  was 
not  such  a  bailment  as  was  contemplated  by 
that  section  of  the  Ood&  The  principle 
enunciated  In  this  decision  was  followed  in 
Basley  Stat^  10  Oa.  App.  470,  78  S.  E. 
624,  and  upon  Ita  application  to  the  facts  of 
that  case  we  held  that  the  evidence  demand- 
ed a  finding  that  the  accused  was  guilty  of 
larceny  after  a  trust,  and  not  of  simple  lar- 
ceny. In  that  case  a  master  Intrusted  bis 
servant  with  a  bill  for  the  purpose  of  get- 
ting It  dianged  and  bringing  bade  the  Change, 
and  the  serront  fraudulently  converted  and 
appropriated  it  to  bis  own  nssw  We  said 
that  this  was  a  delegated  trust  to  a  person 
standing  In  a  fiduciary  relation,  and  both 
the  actual  and  legal '  possession  bad  been 
TDlnntarlly  surrendered  by  the  owner  with- 
out any  fraud  or  artifice  on  tbe  part  of  the 
servant  other  than  that  InyolTed  In  tbe  pron>' 
Ise  to  return  the  money.  In  Bryant  t.  State, 
8  Oa.  App;  389. 60  8.  E.  121,  it  was  held  that 
whrae  pnH>er^  bad  been  hired  to  another 
who  afterwards  converted  it  to  bis  own  use. 
he  might  be  convicted  of  simple  larceny  If  it 
appeared  that  he  fraudulently  induced  the 
owner  to  hire  the  property  to  blm.  intending 
at  the  time  to  steal  It  This  decision  was 
similar  in  principle  to  that  made  In  Martin 
V.  State,  t£S  Ga.  478,  51  S.  B.  334,  where  it 
was  held:  '^f  a  person,  fraudulently  intend- 
ing to  get  possession  of  the  money  of  an- 
other and  appropriate  the  same  to  bis  own 
use,  by  false  representations  Induces  the  own- 
er to  deliver  tbe  money  to  him  for  the  pur- 
pose of  being  applied  for  the  owner's  use  or 
benefit,  and  then  appropriates  it  in  pursu- 
ance of  tbe  original  intent,  he  is  guilty  of 
both  larceny  after  trust  delegated  and  simple 
larceny,  and  may  be  prosecuted  for  and  con- 
victed of  either  offense."  The  case  of  Bar- 
ron V.  State,  126  Ga.  92,  54  S.  E.  812,  la  an 
illustration  of  the '  exact  converse  of  the 
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proposition  stated  in  tbe  Martin  Case.  It 
was  there  held  that  If  a  person  voluntarily, 
and  without  belnsr  induced  by  the  fraud  of 
another,  delivers  property  into  the  latter's 
possession  for  the  purpose  of  having  it  de- 
livered at  a  distant  place,  and  the  person  so 
receiving  possession  wrongfully  and  fratidn- 
lently  converts  the  property  to  bis  own  use, 
the  conversion  Is  larceny  after  a  trust,  with- 
out the  element  of  simple  larceny.  In  the 
opinion  it  was  said:  "It  Is  not  a  case  of  vio- 
lence to  tbe  posaesalon  of  the  prosecutor; 
tor  it  afflrmatlTely  appears  that  tbe  prose- 
cutor Tolontarily  parted  with  his  possession, 
and  the  injur;^;  resnlts  to  the  xvosecator,  not 
from  the  thing  being  fraudulently  taken  from 
hint,  but  from  a  fraudulent  disposition  by 
the  defendant  after  the  trust  bad  been  im- 
posed. Under  the  facta,  there  Is  no  simple 
larceny  wbatever  in  the  case,  and  tbe  court 
should  not  have  charged  npon  that  subject** 
[2]  We  may  get  the  matter  clearer  in  our 
minds  by  recurring  to  tbe  definition  of  sim- 
ple larceny,  which  is:  "The  wrongful  and 
fraudulent  taking  and  carrying  away,  by 
any  person,  of  the  pei-sonal  goods  of  another, 
with  Intent  to  steal  the  same."  Penal  Code, 
§  162.  There  can  never  be  a  conviction  tor 
simple  larceny  unless  it  appears  that  tbe 
original  taking  was  wrongful  and  fraudulent 
and  with  tbe  Intent  at  tbe  time  of  .the  taking 
to  steal  tbe  property.  If  the  possession  is 
acquired  rightfully  and  without  fraud,  and 
BubseQuently  the  goods  be  converted,  the  of- 
fense is  not  simple  larceny.  If  tbe  owner 
voluntarily  surrenders  possession  and  retains 
title  to  the  property  delivered,  without  any 
artifice  or  fraud  on  the  part  of  the  person  re- 
ceiving It,  a  subsequent  conversion  of  tbe 
goods  will  be  larceny  after  a  trust  In  tbe 
present  case,  the  evidence  shows  that  tbe 
owner  surrendered  mer^  tbe  possession  of 
th9  goods,  but  retained  the  tltl&  Bis  surren- 
der of  possession  was  voluntary.  The  case 
turns,  tberefore,  on  the  qnestton  whether 
there  was  any  evldaice  fnun  which  tbe  Jury 
conid  find  tbat  he  was  induced  to  sorrendv 
this  possesion  by  any  artifice  or  fraud  on 
the  liiart  of  tbe  accused.  In  other  words,  tbe 
question  is  whether  tbe  Jury  could  find  that 
the  original  taking  by  the  accused  was  wrong- 
ful and  fraudulent,  and  with  a  present  intent 
to  steal.  Ai^rently,  from  the  testimony  of 
the  prosecutor,  tbe  accused  came  to  bis  store 
to  buy  some  goods,  either  for  cash  or  on 
credit,  for  tbe  purpose  of  reselling  them  at  a 
picnic.  The  prosecutor  declined  to  sell  the 
goods  to  tbe  accused,  but  offered  to  delivo- 
the  goods  to  blm  in  order  that  be  might  sell 
them  as  tbe  agent  and  for  the  benefit  of  the 
prosecutor,  upon  tbe  agreement  of  the  accus- 
ed either  to  return  tbe  goods  or  to  bring  back 
the  agreed  price  to  tbe  prosecutor.  So  far  as 
appears,  this  arrangement  was  entered  into 
at  the  suggestion  of  the  prosecutor  himself. 


There  is  nothing  In  tbe  evidence  to  snggest 
any  fraudulent  intent  on  tbe  part  of  the  ac- 
cused at  the  time  be  received  tbe  goods,  ex- 
cept the  bare  fact  that  he  failed  to  return 
them  or  to  pay  for  them.  It  Is  settled  by  the 
decisions  tbat  tUs  fact  alone  Is  not  sufficient 
proof  of  a  fraudulent  taking  of  goods  which 
were  voluntarily  delivered  by  the  owner  into 
tbe  possession  of  the  person  recdving  them. 

If  it  had  appeared,  from  the  testimony, 
tbat  tbe  accused  gave  a  false  reanon  for 
coming  to  the  prosecutor  for  tbe  goods  (soch 
as  tbat  he  could  not  pordiase  them  at  Hatcb- 
er's  Station,  for  tbe  reason  tbat  the  mer- 
chants at  that  place  did  not  have  tlie  goods 
be  wanted,  when  in  fiict  tliere  weie  dmllar 
goods  at  HatcherVi  Station),  tlils  woold  bave 
authorised  an  Inference  tbat  he  bad  tbe 
fraudulent  intent  at  tbe  time  he  received  tbe 
goods  from  tbe  prosecutor.  Or  'if  it  had  ap- 
j>eared  that  tbe  accused  did  not  in  fact  sell 
or  make  any  effort  to  sdl  the  goods  at  tbe 
picnic,  sndi  Inference  mi^t  have  arisen. 
But  sothbig  <tf  this  sort  appears.  The  case 
is  one  simply  where  the  accused  was  applet- 
ed  tbe  Bgmt  of  tbe  xHrasecutor  and  tbe  pos- 
session of  Oie  goods  was  voluntarily  surras 
dered  by  tbe  prosecutor  without  any  artifice 
or  fraud  tm  the  part  of  tbe  accused,  and  he 
sahaequently  converted  to  bis  own  use  either 
the  goods  or  tbe  proceeds  arising  from  the 
sale.  For  aught  that  appears,  the  accused 
may  have  sold  tbe  goods  and  stolra  the  mon- 
ey, forming  the  intent  to  steal  after  the  goods 
were  sold.  It  may  be  doubted  whether,  un- 
der the  evidence  as  it  stands,  he  could  be 
convicted  of  larceny  after  a  trust  in  stealing 
tbe  goods;  it  not  appearing  but  that  in  com- 
pliance with  bis  contract  be  sold  the  goods 
as  he  agreed  to  do.  But  however  this  may 
be,  we  do  not  think  be  could  be  convicted  of 
simple  larceny  without  some  evidence  to 
show  the  existence  of  a  fraudulent  Intent  at 
the  time  he  received  tbe  goods. 

Judgment  reversed. 


BVANS  T.  STATE.    (No.  5,204.) 
(Court  of  Appeals  of  Georgia.   Oct  28,  1913.) 

(ByUalHu  by  tlu  Court.} 

1.  Jvn  <i  88*)— GoHmnroT  or  Jtnu»— 
Cbiuinai,  Case. 

A  challenge  propter  affectum  to  a  Jnror 
in  a  criminal  case  should  be  sustained  when  it 
is  made  to  appear  to  tbe  coart  as  trior  tbat  the 
juror,  in  bis  official  capacity  as  justice  of  tbe 
peace,  received  the  affidavit  and  issued  tbe  war- 
rant which  was  the  basis  of  the  accusation.  The 
smallest  degree  of  interest  la  a  decisive  ohjeo 
tion  to  a  juror  in  a  criminal  case. 

[Ed.  Note.— For  other  cases,  see  Jury,  Gent^ 
Dig.  §§  400,  402-404 ;  Dec.  Dig.  |  8S.*] 

2.  GanaNAi.  Law  ({$  67%  776*)— iRBnuonoH 

— AUBI— EVIDENCB. 

In  diatging  upon  alibi  It  Is  error  to  Instroet 
tbe  Jnnr  that  if  they  "beUeve  from  the  erldenoc^ 
and  buieve  it  bernid  a  reasonat^  doubt,  that 
It  wM  impossible  for  tlw  defendant  to  be  present 


•rw  slhsr  oaiM  SM  suu  teple  SBd  sMtton  iniHBBR  in  Deo.  Dig.  ft  Am.  mg.  Kv-No.  8wl«  *  Itap*r  iBdow 

Digitized  by  Google 


BVANS  T.  STATE 


917 


at  the  scene  of  the  ofFenBe  at  Hie  time  of  its  com- 
misBion,  and  that  the  evidence  in  thia  respect  Is 
sufficient  to  exdode  the  possiMIity  of  the  de- 
fendant's presence  at  the  time  and  place  it  was 
committedj  you  will  be  aathorized  to  acquit  the 
defendant"  To  establish  on  alibi  the  evidence 
most  be  sufficient  to  exclude  the  possibility  of 
the  defendant's  presence  at  the  scene  of  the 
crime  at  the  time  of  its  commission,  but  he  is 
not  required  to  establish  tiie  impossibility  of  his 
presence  beyond  a  reasonable  doubt;  it  is  suffi- 
cient if  this  im[K)8sibility  is  shown  to  the  rea- 
sonable satisfaction  of  the  jury.  Proof  of  ailbi 
may  entitle  the  accused  to  an  acquittal  eren 
though  it  goea  no  further  than  to  raise  a  rea- 
sonable doubt  of  the  defendant's  goilt  when  con- 
sidered on  the  general  case  with  the  rest  of  the 
testimony;  and  for  thia  reason,  if  for  no  other, 
to  require  the  defendant  to  estabiisb  the  defense 
of  alit)!  to  the  exclusion  of  a  reaMuable  doabt 
places  on  him  a  burden  not  imposed  by  law. 

[Ed.  Note.— For  other  caaea,  see  Crlmujal 
Law,  CenL  Dig.  (§  1268, 1289-1291, 1838-1837; 
Dec  Dig.  Si  672.  776^ 

Error  from  dtj  Court  of  Leesborg;  H. 
1l  Long,  Judge. 
BU  Eraiw  was  convicted  of  crime,  and 

brings  error.  Reversed. 

W.  O.  Martin,  of  Leesbnrg,  for  plaintiff  In 
error.  J.  B.  Hay\  of  Leeabarg,  fbr  the  HtaXo. 

RnSSELI^  J.  O^e  plaintiff  in  error  ex- 
cepts to  the  Judgment  OTermltng  tUs  motion 
for  a  new  trial.  The  accnsation  was  based 
upon  an  affida^t  made  before  a  Justice  of 
the  peace,  who  Issued  tbe  warrant  for  the 
defendant's  arrest 

[1]  On  the  panel  put  upon  tlie  prisoner, 
this  Justice  of  the  peace  appeared  as  a  Juror. 
Immediately  after  the  panel  was  put  upon 
the  accused,  and  before  the  Jury  was  strlclcen 
or  sworn,  the  accused  objected  to  tbe  Justice 
of  the  pea.ce,  npon  the  ground  that  he  was 
not  a  competent  Juror,  becanse  of  the  &cts 
stated  above,  and,  in  substantiation  of  tbls 
objection,  submitted  to  the  court  the  affidavit 
of  the  prosecator  and  the  warrant  Issued  by 
the  Justice,  oonunanding  the  arrest  of  the  de* 
fendant,  and  the  entry  of  the  arrest  (from 
which  it  appears  that  the  prosecutor  was 
also  the  arresting  officer).  Tbe  court  over- 
ruled the  objection  and  held  tiiat  the  juror 
was  competent,  and  this  ruling  Is  the  sub- 
ject of  the  first  ass^nment  of  error. 

In  our  search  for  precedents  we  have  been 
unable  to  find  a  case  Identical  upon  Its  &cts 
with  the  case  at  bar.  Apparently  In  this 
state  the  practice  of  excusing  a  Juror  under 
sneb  circumstances  has  been  very  general, 
for  otherwise  the  question  would  ere  this 
have  been  raised  In  some  form  In  the  Su- 
preme Court  However,  upon  the  question 
now  squarely  presented  whether,  upon  time- 
ly challenge  to  the  poll,  a  Juror  In  a  criminal 
case,  who  in  his  official  capacity  as  a  magis- 
trate received  the  affidavit  of  the  prosecutor 
and  Issued  the  warrant  for  the  arrest  of  the 
accused.  Is  subject  to  diallenge  propter  af- 
fectum, we  are  compelled  to  hold  that  upon 
proof  of  the  fact  that  the  challenged  Juror 
Is  tbe  Individual  who  issued  the  warrant 


he  should  be  held  subject  to  challenge,  and 
that  as  to  him  the  defendant 'should  not  be 
required  to  exercise  the  right  of  peremptory 
challenge  by  exhausting  one  of  his  strikes. 
The  argument  of  learned  counsel  for  the 
state,  to  the  effect  that  Justices  of  the  peace 
are  not  disqualified  from  serving  as  Jiurors 
In  criminal  cases,  has  no  bearing  wliatever 
upon  the  question.  Of  course  the  mere  fact 
that  a  Juror  might  happen  to  be  a  Justice  of 
the  peace  would  be  no  objection  to  his  quail-  ^ 
ficatlon  as  a  Juror,  and  In  fact  the  Intelll- ' 
gence  and  personal  character  of  these  mag- 
istrates is  such  OS  ordinarily  to  render  them 
peculiarly  qualified  for  Jury  service.  Tbe 
objection  In  the  case  at  bat  was  not  that  the 
juror  Godwin  was  a  justice  of  the  peace  but 
that  he  was  the  justice  who  issued  the  war- 
rant In  this  case.  And  It  is  for  this  special 
reason  that  we  hold  that  he  was  disqualified. 

Nothing  is  better  settled  than  that  no  man 
can  be  a  Judge  In  his  own  case,  and  the  dis- 
qualification dependent  upon  this  rule  has 
very  naturally  been  extended.  In  the  interest 
of  fair  Jury  trials,  to  Include  any  and  every 
case  In  which  the  trior  in  question  does  not 
possess  an  exclusive  Interest  but  may  be  af- 
fected by  a  partial  Interest  in  the  subject- 
matter.  The  principle  that  a  Juror  should 
not  sit  on  a  cause  in  which  he  Is  eventually 
interested  Is  founded  in  wisdom  and  justice 
and  has  no  regard  to  the  degree  of  pecuniary 
interest  Cnder  our  law,  the  Justice  of  the 
peace  who  issues  a  warrant  in  a  criminal 
case  has  a  pecuniary  Interest  In  tbe  result  of 
the  trial,  for  if  the  accused  is  conileted  and 
1»  eoitettced  to  pay  a  fine  and  the  coBte,  and 
does  pay  it,  the  fees  fOr  issuing  the  warrant 
and  for  otiier  swices  legally  performed  by 
the  Justice  must  be  Included  in  the  costs 
and  be  paid  as  a  part  of  the  costs  before 
tbe  defoidant  Is  eatltied  to  be  rtieaaed.  It 
matters  not  how  upright  the  magistrate 
may  be  nor  that  the  amount  of  his  costs  may 
be  smaU.  It  ouy  be  that  the  Junur  in  qn«- 
tlon  is  a  man  of  such  Spartan  firmness  that 
his  interest  would  not  affect  him,  even 
though  it  wen  a  hundredfold  as  large*  and 
history  Is  not  without  Instances  of  men  of 
that  stamp;  and  yet;  if  the  courts  shontd 
proceed  upon  any  such  theory  as  this,  the 
rule  of  absolute  Impartially  (which  is  the 
v^  foundatifm  of  a  taXr  trial  by  Jury) 
would  be  violated.  Bules  must  be  made  for 
ordinary  cases  and  not  for  exceptions.  And 
unless  tbe  rule  that  every  Juror  who  tries 
the  case  of  his  fellow  dtlsen  must  be  not 
only  absolutely  fair  and  Impartial  but  also 
absolutely  disinterested  Is  strictly  adhered  to 
and  zealously  uididd,  our  boasted  right  of 
trial  by  jury  will  become  little  more  than  a 
mockery.  The  court's  duty  to  provide  an 
Impartial  Jury  Is  absolutely  Imperative. 

In  a  South  Carolina  case  the  court  In  dls- 
cDsslng  the  Interest  of  jurors  (Horry's  Case, 
1  Bay  [S.  a]  229).  adopts  tbe  foUowlng  no- 
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table  quotation  from  BlackBtone:  "The  emall- 
est  degree  of  Interest  is  a  dedBtve  objec- 
tion to  a  witness,  and  much  more  so  to  a 
juror."  2  Black.  Com.  480.  In  this  state  the 
Interest  of  a  witness  la  no  longer  ground  for 
objection,  but  aa  to  a  juror  there  has  been 
no  relaxation  of  Blackstone's  rule,  so  far  aa 
we  are  able  to  illscover.  No  right  has  been 
more  sacredly  guarded  by  the  courts  In  this 
state  than  that  accorded  to  every  litigant  of 
having  hla  case  tried  by  jurors  not  only  fair, 
Impartial,  and  disinterested  but  even  b^ond 
suspicion  of  bias.  In  Anderson  t.  State,  63 
Oa.  675,  the  surety  upon  the  defendant's 
bond  was  belcf  to  be  disqualified  for  interest 
upon  objection  by  the  state,  and  certainly 
such  a  surety's  pecuniary  interest  in  the  de- 
fendant Is  not  ordinarily  greater  than  would 
be  the  Interest  of  a  committing  magistrate  in 
Ills  costs.  In  Johnson  T.  C^ty  of  Americns, 
46  Ga.  81,  and  Mayor,  etc.,  of  Cartersvllle  t. 
Lyon,  69  Ga.  077,  the  Supreme  Court  held 
that  citizens  of  a  munldpallty  were  disquali- 
fied, because'  of  Interest,  to  alt  as  jurors  In 
causes  In  which  the  municipality  was  a  par^ 
ty;  and  It  required  a  statute  to  abrogate 
this  rale.  Inasmuch  as  the  right  of  liberty  Is 
more  predons  than  the  posseorion  of  mere 
worldly  goo^  It,  would  seem,  certainly  In  the 
absence  of  a  sta^te  and  in  criminal  prosecu- 
tions, that  the  rule  of  Blackstone  diould  be 
strictly  adhered  to. ,  It  is  true  the  qoaliflca- 
tlon  of  a  juror,  when  he  Is  put  upon  the  court 
as  a  trior.  Is  a  matter  addressed  peculiarly 
to  the  court's  discretion;  but  it  [should  be 
borne  tn  mind  that,  in  the  determ'lnatlon  of 
the  qualification  of  jurors  in  criminal  prose- 
cutions, It  has  uniformly  been  held  that  the 
discretion  or  latitude  given  the  trial  judge 
la  greater  when  exercised  in  excusing  jurors 
whose  quallfl,catlona  are  in  doubt  than  in  re- 
taining them. 

Not  only  on  acconnt  of  peconlary  interest, 
but  also  for  other  leasona,  the  justice  of  the 
peace  who  binds  over  one  accused  of  crime 
should  not  be  held  qnalifled  to  pass  upon  his 
guilt  or  innocence.  In  the  first  place,  the  act 
of  taking  the  affidavit  Is  not  merely  ministe- 
rial. GUleU  T.  Tblebold,  9  Kan.  431.  The 
magistrate  determines  Judicially  to  order  an 
arrest  And  even  If  It  be  true  that  every 
citizen  has  a  right  to  have  a  warrant  Issoed 
when  be  is  willing  to  swear  that  another  has 
committed  a  crime,  sttU  the  warrant  cannot 
be  issued  nntll  the  prosecutor  haa  sworn  to 
the  <diarge;  and  Qie  crime  to  which  the 
prosecutor  swears  cannot  be  properly  des- 
ignated in  the  warrant  ,u&tll  there  has  been 
a  statement  of  at  least'  enough  of  the  facts 
to  enable  the  Justice  of  the  peace  to^deter^ 
mine  the  offense  tor  which  the  warrant 
should  be  Issued.  Under  audi  circumstances, 
It  would  be  onreasonabie  to  sui^xMe  that  an 
intelligent  man  would  not  form  some  kind 
of  an  opinion  vrith  referoice  to  the  case 
which  has  been  stated  and  verified  In  his 
hearing  die  affidavit  of  the  prosecutor. 
Not  only  la  this  ao,  but  as  an  officer  oi  the 


I  state  the  Justice  of  the  peace  who  i»nes  the 
warrant  sets  In  motion  the  entire  criminal 
machinery  of  the  state,  from  the  operation  of 
which  the  trial  of  the  defendant  resulto; 
and  human  nature  is  of  such  fashion  that 
the  Justice  of  the  peace  will  generally  feel 
such  Interest  in  his  handiwork  as  not  to  de- 
sire to  be  held  blamable  for  issuing  a  war- 
rant without  sufficient  cause  or  without  any 
cause. 

Upon  grounds  of  public  policy,  if  for  no 
other  reason,  and  In  order  that  one  accused 
of  crime  may  have  no  semblance  of  cause  for 
complaint,  an  officer  of  the  state  who.  in 
the  discharge  of  hla  duty,  has  taken  an  affi- 
davit charging  a  citizen  with  crime,  and 
thereupon  has  issued  the  warrant  upon  which 
he  was  arrested,  should  not  be  put  upon 
the  accused  as  a  juror  on  his  trial  for  that 
crima  The  safety  of  every  social  Institu- 
tion worth  preserving  depends  upon  the  In- 
tegrity of  our  Jury  system.  If  there  be  pos- 
sibility of  error  either  way,  It  is  far  better 
to  err  by  being  overcautious  In  adhering  to 
every  regulation  which  will  tend  to  provide 
juries  whose  Impartiality  shall  be.  like  the 
virtue  of  Ctesar's  wife,  above  suspicion. 

[2]  2.  The  defendant,  upon  his  trial,  re- 
lied upon  alibi  as  his  defense.  Upon  tM^ 
subject  the  court  charged  the  Jury  as  fol- 
lows: "The  defendant  claims  he  was  not 
present  at  the  place  the  crime  was  commit- 
ted. If  you  believe  from  the  evidence,  and 
beUeve  it  beyond  a  reasonable  doubt,  that  It 
was  impossible  for  the  defendant  to  be  pres- 
ent at  the  scene  of  the  offense  at  the  time  of 
its  commission,  and  that  the  evidence  in  this 
connection  is  sufficient  to  exdude  the  pos- 
sibility of  the  defendant's  presence  at  the 
time  and  place  it  was  conunitted,  you  will 
be  authorized  to  acquit  the  defendant"  We 
think  the  court  erred  In  this  instruction.  As 
pointed  out  by  Chief  Justice  Bledtley  in 
Harrison  v.  State,  83  Ga.  129,  9  &  B. 
the  defense  of  alibi  rests  upon  two  prongs: 
The  jury  may  either  consider  the  aUbl  on 
the  general  case,  for  the  purpcne  of  deter- 
mining whether  any  view  of  the  alibi  in 
connection  with  other  evidence  raises  a  rea- 
sonable doubt;  or  they  may  consider  wheth- 
er the  proof  of  the  alibi  alone  and  of  Itsdf 
raises  such  a  doubt  as  will  require  the  jury 
to  acquit  But  it  Is  eqtressly  h^  that,  no 
matter  wbldi  may  be  the  purpose  to  wblcb 
the  proof  of  alibi  Is  put,  the  defendant  Is 
not  required  to  establish  ttils  defense  by  that 
degree  of  proof  which  excludes  ever;  rea- 
sonable doubt,  but  he  Is  only  required  to  ea- 
tabllah  it  to  the  reasoniUiile  satisfaction  of 
the  Jury.  For  that  reason  the  Judge  In  the 
present  case,  by  telling  the  Juy  that  they 
vroold  be  authorized  to  aoqnlt  tfae  d^end- 
ant  If  thej  beHeved  bey<nid  a  reasonable 
doubt  that  It  mu  Inqtonible  for  him  to  be 
present  at  the  scene  of  the  offense  at  the 
time  of  its  commission,  placed  npon  him  a 
grrater  burden  than  that  Imposed  by  law. 
The  implication  from  this  was  that  the  bur- 
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den  was  upon  the  aecnsed  to  establish  this 
defense  heyond  a  leasonable  doubt  See 
McDonald  r.  State.  12  Ga.  App.  626.  77  S.  B. 
655.  To  say  that  one  who  reUea  upon  an 
alibi  as  a  defense  must  prove  beyond  a 
reasonable  doubt  that  It  was  lm[>osslble  for 
lilm  to  be  present  at  the  scene  of  the  crime 
at  the  time  of  Its  commission  would  take 
away  from  tiie  jury  their  right  of  acquitting 
tlie  defendant  if  the  proof  of  alibi,  though 
not  perfect,  was  such  as  to  raise  a  reason- 
able doabt  as  to  whether  he  was  present  at 
tlie  oommlsalon  of  the  crime  or  not 
Judgment  lerened. 


SILVER     STATE..  <No.  8,162.) 
(Oonrt  of  Appeals  of  Qeorgia.  Oct  S0»  1918.) 

(ByUabut      the  Court.) 

1.  Poisons  m  4*)— Saix  of  Nabcotics— Of- 
nnrsx. 

It  Is  a  penal  otFense  to  give,-  furnish,  or 
■ell  any  of  the  narcotic  drags  mentionea  In 
the  statute  (Acts  1»07,  p.  121,  Ot,  Code  1910, 
§  1651),  except  upon  the  conditions  prescribed 
herein. 

CBd.  Note.— For  other  cases,  see  Poisons,  Cent. 
Dig.  i  2;  Dec.  Dig.  S  4.*] 

2.  Poisons  a  2*)  —  Sale  of  Nascotios  — 
OmnsB. 

The  statute  regalatiiu;  the  fumlsblng  or 
sale  of  narcotic  drugs  was  uitended,  not  omj  to 
prevent  traffic  in  such  drugs,  but  also  to  less- 
en the  evils  consequent  upon  the  habitual  use 
of  such  narcotics. 

[Ed.  Note.— For  other  casea.  see  Poisona, 
Cent.  Dig.  I  2;  Dec.  Dig.  |  2*1 

3.  HoMiciDB  (8  68*)  —  Ikvoluntabt  "Mas- 

BLAUGHTEa— EUOfENTS  OF  OFFENSE. 

Where  a  person,  in  violatioQ  of  the  stat* 
atCj  administers,  by  means  of  a  hyperdermie 
Bynnge,  morphine  to  another  in  such  quantity 
as  to  cause  death,  he  commits  an  unlawful  act, 
and  a  conviction  of  involuntary  manslaughter 
in  the  commiseion  of  an  unlawful  act  would 
be  authorised.  It  would  be  no  defense  that  in 
the  administration  of  the  drug  the  intent  was 
not  to  cause  death,  but  to  alleviate  pain. 

[Ed.  Note/— For  other  caaes,  see  Homicide, 
Cent  Dig.  ||  91.  92;  Dee.  Dig.  {  6&*] 

4.  HoiaciDE  (I  68*)  —  InvotunTABT  Mas- 

SLADOHTEB— ElLEUENTS  OF  OFTSNBE. 

The  charge  of  involuntary  manslaughter 
in  the  commission  of  an  unlawfnl  act  can  be 
based  upon  an  act  malum  prohibltom,  as  well 
as  upon  an  act  malum  in  se. 

[Ed.  Note.— For  other  cases,  see  Homidde. 
Cent  Dig.  H  91,  92;  Dec.  Dig.  |  6a»] 

5.  No  ERBoa— CoHVionon  SUBTAinBD. 

No  material  error  of  law  appears,  and 
the  e^ence  supports  the  verdict 

(AMMmuH  Bifttabua  &y  Bditmdl  Staff.) 

6.  HOUCIDK     (S  138*)— VOLUnTABT  MAK- 
BLAUaHTEB— In  DICTUBnT. 

An  indictment  for  volantary  manslaugh- 
ter through  the  unlawful  administratioo  of  mor- 
phine need  not  state  the  qoantlty  administered. 

[Ed.  Note. — For  other  cases,  see  Homicide. 
Cent  I^g.  I  231:  Dec  Dig.  1 138.*] 

7.  iNDiomnr  and  InFOSMAtion  d  63*)  — 
STATBUEnT  OF  Cohclubzon. 

An  indictment  chaining  voluntary  man- 
slaughter in  that  accused  caused  decedent's 


death  by  administering  morphine  **bj  means  of 
a  hypoQermIe  minge.  by  reason  of  which  ad- 
ministration" decedent  was  then  and  there 
killed,  was  not  objectionable  as  stating  a  con-  . 
elusion  instead  of  a  fact 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Informatloii.  Gent  IXg.  i  186;  Dea  Dig.  { 
63.*] 

a  Cbduiial  Iii.w  m  762.  763.  764*)-Hoia- 

OIDX  <{  289*)-^yOX,UirEABT  MAHBLAUaHTBB 

— iHBTBTJCnonB. 

In  a  prosecation  for  voluntary  manslaugh- 
ter by  the  unlawful  administering  of  morphine, 
an  instruction  that  the  offense  was  complete 
if  accused  intended  to  administer  the  morphine 
and  death  resulted  was  not  objectionable  as 
an  invasion  of  the  province  of  the  jury,  or 
an  expression  of  opinion  of  accused's  guilt,  or 
(or  (allure  to  state  that  to  complete  the  of- 
fense death  must  result  directly  and  proxi- 
mately from  the  unlawful  act 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Die.  »  1731.  1750.  1752,  1754. 
1758.  1759,  176&-1770;  Dec  Dig.  U  762,  763, 
764:^  Homicide,  Cent  Die  1  694:  Dec  Dig.  i 
289.*] 

9.  Cbiuinai.  Law  (I  1171*)— Habiosss  Bb- 

BOB— ConOtTCT  OF  COtTnBEt. 

In  a  prosecution  for  tnvolnntar?  man- 
slaughter by  the  unlawful  adminiaCering  of 
morphine,  any  error  in  permittina  the  solicitor 

f:eneral  to  read  from  medical  booss  extracts  re- 
ating  to  the  propertieB  of  viburnum  was 
harmless,  where  the  evidence  showed  that 
death  was  caused  hy  morphine  and  there  was 
no  claim  that  it  was  caused  or  contributed  to 
hj  viburnum. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  8126,  mf;  Dec  Dig.  | 
1171.*] 

Error  from  Superior  Oonrt,  Otaatham 
County;  W.  O.  Charlton,  Judge. 

Isaac  Silver  was  convlctod  of  involuntary 
manslaughter,  and  brings  error.  Affirmed. 

Shelby  Myrick,  of  Savannah,  for  plalntUE 
In  error.  Walter  G.  Charlton,  SoL  Gen.,  of 
Savannah,  for  the  State. 

HILL,  C.  J.  [6,  7]  Isaac  Silver  was  con- 
victed of  the  offense  of  involuntary  man- 
slaughter in  the  commission  of  an  unlawful 
act.  On  arraignment  he  demurred,  on  gen- 
eral and  special  grounds,  to  the  Indictment 
The  demurrer  was  sustained  In  part  and  over- 
ruled in  part  Subsequently  he  made  a  mo- 
tion for  a  new  trial  on  the  general  grounds, 
and  on  numerous  special  grounds.  The  mo- 
tion was  overruled,  and  he  excepted.  The 
first  count  of  the  Indictment  charges  "the 
offense  of  involuntary  manslaughter,  for  that 
the  said  Isaac  Silver,  In  the  county  of  Chat- 
ham and  state  of  Georgia  aforesaid,  on  the 
8th  day  of  March,  In  the  year  of  our  Lord 
one  thousand  nine  hundred  and  thirteen, 
with  force  and  arms,  and  without  any  Inten- 
tion to  do  BO,  but  in  the  commission  of  an 
unlawful  act,  to  wit,  by  furnishing  and  giv- 
ing away  to  one  Esther  O'Marea,  alias  Mar- 
lon Leonard,  morphine,  not  upon  the  origi- 
nal written  order  or  prescription  of  a  law- 
fully authorized  practitioner  of  medicine, 
draitistry,  or  veterinary  medldne,  which  said 
morphine  was  furnished  and  given  away  by 
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the  said  defendant  to  the  said  Esther 
O'Marea,  alias  Marlon  Leonard,  by  admin* 
late  ring  the  same  to  her  by  means  of  a  hypo- 
dermic syringe,  by  reason  of  which  admin- 
istration said  Esther  O'Marea,  alias  Marion 
Leonard,  was  then  and  there  killed;  the  said 
Isaac  silver,  then  and  there  well  knowing 
the  loss  of  life  as  aforesaid  to  be  a  possible 
consequence  of  the  unlawful  giving  away 
and  furnishing  In  manner  aforesaid  of  said 
morphine,  did  then  and  there  unlawfully 
and  feloniously  kill  said  Esther  O'Marea, 
alias  Marion  Leonard,  contrary  to  the  laws 
of  the  state,  the  good  order,  peace,  and  dig- 
nity thereof."  The  second  count  In  the  In- 
dictment charged  the  offense  of  involuntary 
mansTangliter  In  the  commission  of  a  lawful 
act  without  due  cantion  and  drcnmspectlon. 
This  ground  was  stricken  on  demurrer.  The 
Indictment  as  a  i^te,  and  the  first  count 
Bpedflcally,  were  demurred  to  on  the  groond 
tbat  the  allegations  vrere  not  soffident  to 
show  a  violation  of  the  criminal  laws  of 
Georgia,  ^nie  first  count  was  demnrred  to 
also  on  12ie  grounds  ttiat  it  did  not  state 
the  exact  quantity  of  morphine  administeied, 
and  that  It  did  not  state  how  or  in  irtiat 
manner  the  deceased  was  killed  by  Hie  ad- 
ministration of  the  morphine;  Oiat  the  al- 
legation that  by  reason  of  muSi  Injection 
the  said  Esther  O'Marea,  alias  Marion  Leon- 
ard, was  killed  was  a  mere  conclusion. 
These  vedal  grounds  are  manifestly  with- 
out merit  It  was  not  necessary  to  slate 
the  exact  quantity  of  morphine  administer- 
ed; it  was  sufficient  to  allege  that  the  de- 
<»ased  was  killed  by  the  administration  of 
morphine  by  the  defmdant.  The  quantity 
was  wholly  inunateriaL  The  first  count  does 
state  Q>eciflcally  that  Esther  O'Marea,  alias 
Marion  Leonard,  was  killed  by  the  accused 
by  administering  moi^ihine  to  her  "by  means 
of  a  hypodermic  syringe,  by  reason  of  which 
administration  said  Esther  O'Bfarea,  alias 
Marlon  Leonard,  was  then  and  there  killed." 
The  sentence  as  a  whole  is  not  a  conclusion, 
but  the  statement  of  a  fact 

[1]  There  was  no  error  in  overruling  the 
demurrer  on  the  general  ground.  The  Act 
of  1907  (Acts  of  1907.  p.  121),  contained  in 
section  1651  of  the  Civil  Code,  declares  that 
"It  shall  be  unlawful  for  any  person,  firm,  or 
corporation,  to  sell,  furnish,  or  give  away 
any  cocaine,  alpha  or  beta  eucaine,  opium, 
morphine,  heroin,  chloral  hydrate,  or  any  salt 
or  compound  of  any  of  the  forcing  sub- 
stahces,  or  any  preparation  or  compound 
containing  any  of  the  foregoing  substances 
or  their  salts  or  compounds,  except  upon  the 
original  written  orders  or  prescription  of  a 
lawfully  authorized  practitioner  of  medldne, 
dentistry,  or  veterinary  medldne,"  etc,  and 
section  4S9  of  the  Penal  Code  provides  that 
any  person  who  shall  violate  any  of  the 
provisions  of  section  1651  of  the  Civil  Code, 
supra,  shall  be  guilty  of  a  misdemeanor.  It 
was  Insisted  by  the  learned  counsel  for  the 


plaintiff  In  error  that  this  statute  was  never 
designed  to  cover  an  isolated  instance  of 
the  administration  of  morphine  by  means  of 
a  hypodermic  syringe,  especially  where  the 
morphine  was  administered  without  charge, 
at  the  request  of  a  party  suffering  pain ;  that 
the  law  In  question  was  Intended  only  to 
operate  against  persons  selling  the  narcotic 
drugs  mentioned  in  the  act  This  argument 
was  based  in  part  upon  the  caption  of  the 
original  act  which  is  in  the  foUowli^  lan- 
guage: "An  act  to  provide  against  the  evils 
resulting  from  the  traffic  In  certain  narcotic 
drugs,  and  to  regulate  the  sale  thereof," 
There  was  no  attempt  to  question  the  con- 
stitutionality of  the  act  but  the  caption  was 
referred  to  simply  for  the  purpose  of  sap> 
porting  the  positloa  that  the  Intention  of  the 
Legislature  was  to  prevent  the  sale  of  nar- 
cotic drug^  and  not  to  main  it  a  penal  of- 
fense to  give  away  sudi  drugs*  or  adminis- 
ter a  narcotic  drug  to  alleviate  suffering. 

[2]  TbB  act  In  question  was  passed  by  tba 
Lei^alatnre  by  virtue  of  ibe  broad  police  pow- 
ers of  the  states  not  only  to  pnddbit  the  traf- 
fic In  such  dangerous  drugs,  but  also  to  pro« 
tect  the  victim  of  the  habit  by  making  It 
dlfllcnlt  tar  such  victim  to  obtain  tlie  drug. 
In  other  words,  the  act  was  aimed  at  both 
the  evU  of  the  traffic  and  the  evil  of  the 
habit  This,  we  think.  Is  clearly  Indicated 
in  the  body  of  the  act  It  expresdy  makes 
It  unlawful  for  any  person  to  ^ther  "seU, 
furnish,  or  give  away"  any  ot  the  narcotic 
drugs  mentioned  in  the  act  OKXpt  upon  the 
written  order  or  'prescription  of  a  lawful 
practitioner  of  medicine,  dentistry,  or  vet- 
erinary medicine;  and,  in  furtherance  of 
the  purp(»e  to  prevent  the  evils  of  the  haMt 
the  act  further  provides  that  It  shall  be  un- 
lawful for  any  practitioner  of  medicine, 
dentistry,  or  veterinary  medldne  to  furnish 
or  prescrlt>e  any  of  the  narcotic  drugs  men- 
tioned ffor  the  use  of  any  habitual  user  of 
the  same."  Under  the  express  terms  of  this 
act  therefore,  we  must  hold  that  it  is  a  vio- 
lation of  the  statute  for  any  person  either  to 
sell,  furnish,  or  give  away  any  of  the  narcotic 
drugs  mentioned  In  the  act  without  a  written 
order  or  prescription  as  therein  provided. 

[3,  4]  It  is  insisted,  In  the  next  place,  that 
the  charge  of  Involuntary  manslaughter  in 
the  commission  of  an  unlawful  act  can  only 
be  predicated  upon  an  act  that  is  malum  In 
se,  and  cannot  be  based  upon  an  act  malum 
prohibitum,  and  In  support  of  this  position 
the  authorities  cited  in  21  Cyc.  761«  765,  are 
given.  Whether  the  administration  of  mor- 
phine is  an  act  evil  in  itself  would,  of  course, 
largely  deprad  upon  the  amount  and  the  cir- 
cumstances under  which  It  was  administer- 
ed. Administration  in  small  amounts  and  to 
alleviate  pain  might  be  construed  as  a  benef- 
icent act  but  administration  without  this 
purpose,  or  to  one  who  habitually  uses  It 
might  well  be  considered  a  wrongful  act 
However  this  may  b%  under  the  statute  of 
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Uils  state  the  admlntstratloii  ot  morphine  In 
any  quantity  or  for  any  purpose,  except  un- 
der prescription  as  provided  by  the  statute, 
is  unlawful;  and  the  Penal  Code,  S  67,  de- 
clares that  "involuntary  manslaughter  shall 
consist  In  the  killing  of  a  human  being  with- 
out any  intention  to  do  so,  but  in  the  com- 
mission of  an  unlawful  act."  In  Hayes  t. 
State,  11  Ga.  App.  371,  75  S.  £.  623,  it  la 
said :  "An  unlawful  act  within  the  meaning 
of  our  statute  is  an  act  prohibited  by  law; 
that  is  to  say,  an  act  condemned  by  some 
statute  or  valid  municipal  ordinance  of  this 
state.  In  order,  therefore,  to  support  an  in- 
dictment for  involuntary  manslaughter  in 
the  commission  of  an  unlawful  act,  some  act 
must  be  alleged  which  is  prohibited  by  a 
valid  law."  The  administration  of  morphine 
without  a  prescription  being  unlawful  under 
the  statute  of  tills  state,  it  follows  that 
where  death  ensues  from  such  unlawful  and 
Intentional  administration  of  morptilnei  the 
person  so  administering  the  morphine  is 
guilty  of  involuntary  manslaaghter  in  the 
commission  of  an  unlawful  act  The -ques- 
tion made  by  counsel  for  plaintiff  in  error 
seems  to  be  settled  by  the  statute  and  the 
decision  of  this  court  Even  If  this  were  not 
80,  we  would  liesltate  to  concur  In  the  sound- 
ness of  the  view  that  the  unlawful  act  wliich 
constituted  an  element  of  involuntary  man- 
slaughter must  be  one  malum  In  se,  for,  out- 
side ot  those  things  wtilch  are  condemned  as 
evU  or  wrong  by  the  Holy  Scriptures,  the 
question  ot  what  would  be  evil  or  wrong  In 
its  nature  depends  on  IndlvldDal  concqition 
and  environment 

{9,  t]  2.  The  following  <^rge  ot  the  court 
is  objected  to:  "If  he  intended  to  commit 
the  act — that  la,  to  administer  the  drug  de- 
scribed— and  death  resulted  from  that,  th^ 
the  offense  would  be  completa"  It  la  In- 
sisted that  this  charge  took  away  from  the 
Jury  the  right  to  decide  whether,  under  all 
tiie  facts  and  drcumstancee  ot  the  case,  the 
offense  of  Involuntary  manslaughter  had 
been  committed  at  all  by  the  defendant,  and 
because  It  amounted  to  an  expression  ot  opin- 
ion that  the  defendant  was  guilty  as  charg- 
ed, and  also  because  it  incorrectly  laid  down 
the  rule  with  reference  to  death  resulting 
from  an  unlawful  act.  In  that  It  did  not 
state  that  in  order  for  the  offense  to  be 
complete,  death  must  result  directly  and  ap- 
proximately from  the  unlawful  act  We 
think  this  excerpt  from  the  charge  Is  not 
subject  to  the  criticism  upon  it,  and  that  it 
clearly  states  the  law  pertinent  to  the  con- 
tentions. If  one  intentionally  doea  a  wrong- 
ful act;  he  is  liable  for  the  natural  and 
probable  consequences  of  the  act  The  very 
definition  of  Involuntary  manslaughter  shows 
that  although  the  homicide  be  not  Intended 
by  the  party  committing  the  unlawful  act 
yet  If  the  unlawful  act  be  intentionally  com- 
mitted, the  party  committing  It  would  be 
responsible  for  the  consequencei  resulting 
therefrom. 


[I]  3.  It  Is  earnestly  insisted  that  the  trial 
Judge  erred  in  permitting  the  solicitor  gen- 
eral to  read,  over  the  objections  of  the  de- 
fendant certain  extracts  from  a  i>ook  known 
as  "Bartholow's  Materia  Medica  and  Thera- 
peutics," relating  to  the  properties  of  the 
drug  viburnum,  and  Its  effect  upon  the  hu- 
man system,  and  also  in  permitting  the 
solicitor  general  to  read  these  extracts  to  the 
Jury  as  a  part  of  Ills  argument;  the  objec- 
tion being  that  the  book  was  not  tn  evidence, 
and  was  no  part  of  the  record.  The  trial 
Judge,  referring  to  this  ground  ot  the  motion 
for  a  new  trial,  makes  the  following  state- 
ment In  his  order  overruling  the  motion: 
"Whilst  the  decisions  are  conflicting  on  the 
subject  ot  the  eighth  ground,  aud  there  is  no 
positive  adjudication  in  Georgia  on  that 
point  it  is  fair  to  assume,  if  the  action  per- 
mitted stood  by  itself,  it  would  be  held  to  be 
error.  Whether  it  was  harmful  error,  neces- 
sitating the  grant  of  a  new  trial,  will  be  re- 
ferred to  later  herein.  The  reading  of  the 
book  to  the  jury  was  not  begun  by  the  pros* 
ecuttng  officer.  The  defendant's  counsel 
sought  and  obtained  the  consent  ot  the  Judge, 
over  the  objection  by  the  solicitor  general, 
to  read  to  a  witness  extracts  from  the  book, 
and  to  establish  the  reliability  of  the  work 
itself.  This  was  error  on  the  part  of  the 
court  but  it  is  not  error  ot  which  the  de- 
fendant can  complain,  since  he  induced  the 
ruling,  and  he  must  therefore  abide  by  the 
consequences  of  his  act  Two  wrongs  do 
not  make  a  right,  but  one  error  may  make 
that  Innocuous  which  by  Itself  would  be  er- 
ror. A  paper  might  not  be  admissible  in  evi- 
dence, but  if  one  of  the  parties  Introduces  a 
part  ot  it,  he  caunot  object  to  references  to 
other  portions  which  he  may  not  wish  the 
Jury  to  hear.  That  is  precisely  what  the  de- 
fendant himself  did  in  this  case.  Not  only 
did  counsel  read  to  the  witness  in  the  hear- 
ing of  the  jury  extracts  from  the  book  and 
se^  and  obtain  commendation  of  the  work 
from  the  witness,  but  the  defendant  whilst 
making  his  statement,  read  to  the  Jury  an 
extract  from  the  book.  His  position  thus 
being  that  the  book  was  credible,  and  the 
publication  having  been  established,  and  its 
contents,  so  far  as  it  suited  the  defendant's 
purposes,  read  by  him  to  the  jury,  why 
should  the  solicitor  general  not  read  that 
portion  on  the  same  subject  wlilch  follows? 
It  could  not  have  been  harmful  error,  since 
what  the  solicitor  general  read  had  already 
been  established  by  witnesses.  But  more 
than  this,  it  was  atsolutely  harmless  error — 
no  more  error  than  reading  PhllUpf^  Famous 
Gases  of  Circumstantial  IMdence,  or  the 
Declaration  of  Independence — for  no  one  con- 
tended that  viburnum  had  killed  the  de- 
ceased. It  was  a  question  betwe«i  the  abso- 
lute poison  of  morphine  and  club  sandwldi- 
es.  Apparently  vlbnmum  could  have  been 
taken  as  freely  as  soda  water,  but  the  one 
thing  which  would  produce  the  diaractra^ 
Isttc  BlgDs  awarent  on  the  dying  girl  wu 
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morphine.    She  had  been  gtren  morphioe, 

throQgb  Injection,  by  the  defendant;  the 
signs  of  morphine  poison  were  present,  and 
we  might  with  equal  adyantage  specnlate  on 
death  llghtnlDg  from  a  clear  sky  as  con- 
sider any  other  means  of  death  than  the  one 
set  fortii  In  the  indictment  and  demonstrated 
by  me  eridepce."  We  adopt  In  part  what 
has  been  so  well  said  by  the  trial  Jndge  In 
discussing  this  groand.  It  Is  perfectly  mani- 
fest that,  even  if  it  had  been  erroneous  to 
permit  tiie  solicitor  general  to  read  from 
this  book  of  the  effect  of  Tibumum  on  the 
human  system,  It  was  harmless  error.  The 
evidence  demanded  a  finding  that  the  cause 
of  the  deat^  of  the  girl  was  an  overdose  of 
morphine;  There  was  no  pretense  that  her 
death  was  caused  or  contributed  to  by  vi- 
burnum. It  is  true  the  evidence  shows  that 
she  took  about  an  ounce  of  vlbnrnnm  Just 
after  the  morphine  had  been  Injected  Into 
her  hip,  but  the  evidence  is  uncontroverted 
that  this  ijoantlty  of  vlbumnm  was  absolute- 
ly harmless.  For  myself  I  do  not  see  any 
logical  reason  why  tlie  statement  of  an  ex- 
pert BcieutlBt  contained  In  a  book  would  not 
bave  as  mnch  valae  as  a  mere  expert  opin- 
ion of  a  scientist  on  the  same  subject  made 
on  the  witness  stand.  The  only  diOTerence, 
of  course,  would  be  that  In  the  one  case 
there  would  be  the  right  of  cross-examina- 
tion, and  in  the  oQier  this  tight  could  not  be 
exercised. 

The  other  special  assignments  of  error 
contained  in  the  motion  for  a  new  trial  have 
either  been  abandoned  or  are  without  merit 
The  controlling  question  in  the  case  under 
the  evidence  was  whether  the  decedent  died 
from  the  effects  of  morphine  poisoning  or 
ptomaine  poisoning.  The  exi)ert  evidence  on 
the  subject  demanded  the  verdict  that  she 
died  from  morphine  poisoning.  The  conten- 
tion that  she  died  from  the  eflTects  of  pto- 
maine poisoning  Is  an  Inference  from  the 
following  facts:  The  decedent  and  another 
girl  twth  received  hypodermic  injections  of 
morphine  at  the  same  time;  both  girls  also 
ate  of  club  sandwiches  and  drank  of  beer; 
one  girl  vomited  and  did  not  die,  the  other 
glfl  tailed  to  vomit  and  died — and  therefore 
it  was  what  they  had  eaten  and  drank,  and 
not  the  morphine  injected  into  tiie  blood, 
which  caused  the  death.  Tbla  Infiererence  Is 
not  without  some  force,  but  ite  weakness 
con&lflts  in  the  fact  that  no  two  persona  are 
affected  In  the  same  manner,  either  by  what 
they  eat  or  drink,  or  by  morphine,  the  ef- 
fect of  food  or  inedldne  upon  a  person  large- 
ly depends  npon  the  physical  condition  of 
the  subject,  and  as  to  the  particular  drug, 
upon  the  liabit,  but  this  discussion  la  aca- 
demic, for  the  evidence  is  <^ear  and  strong 
that  the  decedent  died  from  the  effects  of 
mori^lne  poisoning ;  certainly  the  Jury  were 
auttiorized  to  acc^t  this  theory  of  the  evi- 
dence.   We  fall  to  find  any  error  In  the 


record  that  would  warrant  Uie  grant  ot  an- 
other trial, 
judgmoit  affirmed. 


MIHBS  T.  BATTLD.    (No.  4,681.) 
(Oonrt  of  Appeals  of  Georgia.  Oct  81,  191S.) 

(SyUabut  hv  tJn  OowrtJ 
Maucious  PaosBounoH  d  47*}— Aotzor— 

PKTmOW— SUFnciBNCT. 

While  certain  parMraphs  of  die  petitioD 
were  sobjeet  to  special  dannrrer,  the  peti- 
tion as  a  whole  set  forth  a  caase  of  actioBL, 
and  it  was  error  to  dismiss  the  suit  upon  gen- 
eral demurrer. 

[Ed.  Note.— For  other  caaes,  aee  ICaUdoos 
Prosecution,  Gent  Dig.  H  01*  92,  06;  Dec 
Dig.  {  47.«1 

Error  from  Superior  Court,  Oolqultt  Coun- 
ty ;  W.  E.  Thomas,  Judg& 

Action  by  J.  H.  Mlmbs  against  J.  J.  Batti& 
Judgment  for  detudant;  and  plaintiff  bringa 
error.  Reversed. 

W. .  A.  Covington  and  Shipp  ft  Kline,  all 
of  Moultrie,  for  plaintiff  in  error.  Parker  ft 
Dowllng,  of  Moultrie,  and  Brandi  ft  Snow, 
of  Qnltman,  for  defendant  In  error. 

RUSSELL,  J.  This  was  an  action  for  ma- 
licious prosecution.  It  was  dismissed  on 
general  demurrer.  In  brief  the  petitlcm  set 
forth  that  Battle  sold  to  Mimba  In  January, 
19  LO.  a  mare^-  representing  to  Mtmbs  that 
she  was  sound  in  every  respect;  and  especial- 
ly that  her  eyes  were  sound  and  porfeet,  al- 
though, aa  alleged.  Battle  well  knew  at  tb» 
time  that  the  mare's  eyes  were  weak  and 
d^ecttve;  that  shortly  after  his  pundiase 
the  ^alntlff  discovered  tiiat  the  mare'a  eyes 
were  very  defective,  and  that  she  was  going 
blind,  and  thereupon  be  tendered  the  mare  to 
Battle,  and  asked  for  the  note  yrbltit  he  bad 
given  Battle  for  the  purchase  inioe,  Imt  Bat- 
tle refused  this  offer  of  resdaslon.  The 
mare  finally  went  totally  blind,  and,  upon 
Battle's  threatening  to  sue,  the  petitioner 
offered  the  mare  back  and  the  sum  of  ¥26  In 
addition ;  but  this  offer  was  refused.  Jilnal- 
ly,  the  mare  having  become  totally  worthless, 
the  plaintiff  tofdc  her  to  Battle's  stably  and 
left  her  with  the  person  who  at  that  time 
bad  the  stable  in  diarge.  A  few  minutes 
thereafter  Battle  aiqiffoached  the  petitioner 
on  the  streets  of  the  tAty  of  Moultrie,  and, 
after  cnrslnK  and  abusing  him,  threatened 
to  have  him  arrested.  It  la  alleged  that  a 
few  moments  after  the  unprovoked  abuse 
and  threat  of  arrest  the  petlticonr  waa  ac- 
tually arrested  by  the  sheriff,  under  a  wai^ 
rant  sworn  out  by  the  d^ttndant,  Battle, 
charging  him  with  the  offense  of  misdemean- 
or. The  petlttonw  gave  a  bond  for  his  ap- 
pearance at  the  next  regular  term  of  tlie 
city  court  of  Moultrie,  and  at  the  next  suc^ 
ceedlng  term  of  that  court  he  appeared  and 
asked  for  a  trial,  but  waa  informed  that 
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there  was  nothing  In  the  chargea  against 
hini,  and  that  no  accusation  would  ever  be 
drawn.  It  was  farther  alleged  that  Battle 
failed  to  push  the  caae  In  any  court,  aban- 
doned the  prosecutlott,  and  the  prosecution 
has  terminated. 

It  Ib  easily  to  be  seen  that  this  petition  is 
demurrable  in  several  respects.  But  the 
plaintiff  offered  an  amendment  which,  we 
think,  so  amplified  the  statements  as  to  the 
prosecution  as  to  enable  it  to  withstand  the 
general  demurrer.  In  the  meantime  It  Is 
stated  that  the  warrant  under  which  the 
plaintiff  was  arrested  was  returned  by  the 
sheriff  to  the  clerk  of  the  city  court  of  Moul- 
trie, that  it  was  docketed  upon  the  criminal 
docket  of  that  court,  and  that  from  the  entries 
upon  the  docket  It  appears  that  the  case  was 
dismissed;  the  entry  of  the  dismissal  being 
In  the  handwriting  of  liis  honor  J.  D.  McEen- 
zle,  who  was  judge  of  the  city  court  of 
Moultrie  In  the  years  1911  and  1012.  From 
the  amendment  It  further  appears  that  the 
defendant  appeared  in  accordance  with  the 
obligation  of  bis  bond  at  the  November  term, 
1911,  the  February  term,  1912,  the  May 
term,  1812,  and  the  August  term,  1912,  of 
the  dty  court,  and  finally.  In  October,  1912,  in 
the  open  session  of  the  dty  court,  he  was  in- 
formed by  the  solicitor  and  the  Judge  that 
there  was  nothing  against  him,'  and  that  the 
case  against  him  was  dropped.  It  Is  further 
averred  that,  after  search  In  the  offices  of 
the  clerk  and  the  sheriff  of  the  dty  court  of 
Moultrie,  neither  the  afiSdavlt  nor  the  war- 
rant nor  the  bond  can  be  found,  and  the  con- 
tents of  these  papors  are  briefly  set  forth,  so 
as  to  lay  the  grouiid  for  parol  evidence  of 
their  contents. 

The  chief  inslstaioe  of  counsel  Cor  the  de- 
fendant Id  support  of  the  roUng  sustaining 
the  general  demurrer  la  that,  while  the  orlg^ 
Inal  petition  attempted  to  set  out  the  essen- 
tial elements  of  an  action  for  malidons  iwose- 
cutlon,  the  amendment  transformed  the  ao 
tlon  Into  a  suit  for  maHdoos  arrest  It  Is 
further  contended,  of  course,  that  the  allega- 
tions of  the  original  petition  were  iusaflB- 
dent  to  set  forth  any  cause  of  action.  We 
agree  with  the  contention  of  counsel  for  the 
defeodant  that  the  plaintiff  cannot  In  the 
present  action  recover  damages  for  slander ; 
but  we  ore  of  the  opinion  that  the  averments 
OS  to  the  language  allied  to  have  been  used 
by  the  defendant  to  the  idalntlff  lo  the  hear- 
ing of  the  public  eon  well  be  treated  as  a 
matter  of  Inducement  illustrative  of  Uie  con- 
tention that  the  swearing  out  of  the  warrant 
and  the  subsequent  proceedings  were  wlthont 
any  probable  cause. 

The  prindpal  qnestUms  In  the  ease,  as 
raised  by  die  demurrers,  are  (1)  wlwther  the 
.facts  alleged  show  a  case  of  malidoos  prose- 
cution, and  (2)  whether  it  can  be  determined 
from  the  auctions  that  the  prosecution  Is 


ended.  Our  Code  defines  a  malldous  prose- 
cution to  be  a  criminal  prosecution  "mali- 
ciously carried  on,  and  without  any  probable 
cause,  whereby  damage  ensues  to  the  person 
prosecuted."  Civil  Cod^  S  4439.  It  Is  undis- 
puted from  the  record  that  the  defendant 
swore  out  a  warrant  against  the  plaintiff, 
charging  the  commission  of  a  misdemeanor, 
and  that  upon  this  warrant  the  plaintiff  was 
arrested.  In  pursuance  of  the  provisions  of 
the  act  creating  the  dty  court  of  ]^ultrie  the 
warrant  was  returned  to  that  court,  and  the 
plaintiff  executed  a  bond  to  the  derk  of  the 
court,  and  the  case  was  entered  on  the  dock- 
et It  does  not  appear  whether  the  soltdtor 
preferred  an  accusation;  but  for  five  terms 
of  the  court  the  defendant  in  the  warrant — 
the  plaintiff  In  this  case — was  required,  in 
aocordance  with  the  obligation  of  his  bond, 
to  attend  the  dty  court  of  Moultrie,  and  at 
length,  after  having  several  times  orally  de- 
manded a  trial,  was  informed  In  open  court 
by  the  Judge  and  the  solicitor  that  there  was 
nothing  against  him,  and  subsequent  Inquiry 
disclosed  that  the  Judge  had  formerly  made 
upon  his  docket  an  entry  that  the  case  was 
dismissed.  Under  the  facts  which  we  have 
already  stated,  it  appears  that  the  Jury  would 
be  authorized  to  find  that  the  pFosecution 
was  Instituted  with  malice  and  without  prob- 
able cause.  The  defendant  flew  Into  a  rage, 
whether  rightfully  or  wrongfully,  because 
the  plaintiff  returned  a  horse  which  the  de- 
fendant had  sold.  He  threatened  the  plain- 
tiff that  he  would  have  him  arrested.  So  far 
as  appears  from  the  all^atlons  of  the  plain- 
tiff's petition,  the  plaintiff  had  done  no  act 
which  made  him  a  violator  of  any  penal  law 
of  this  state.  The  affidavit  and  the  warrant 
attempted  to  conceal  the  Imaginary  offense 
under  the  blanket  term  of  a  misdemeanor. 
For  five  terms  of  the  court  the  prosecutor 
made  no  effort  to  have  a  Judicial  investiga- 
tion either  in  the  city  court  or  by  indictment 
In  the  superior  court — of  which  this  court 
knows  that  there  were  two  sessions  in  the  pe- 
riod of  time  set  forth  in  the  petition.  Cer^ 
talnly  these  circumstances  are  suffldent  to  au- 
thorize the  inference  on  the  part  of  the  Jury 
that  there  was  no  basis  for  the  prosecution  at 
the  start,  and  the  conduct  of  the  prosecutor 
In  not  pressing  the  prosecution  corroborated 
tile  inference  that  the  prosecution  was  Insti- 
tuted In  bad  &lth.  Before  there  can  be  a  re- 
covery for  damages  resulting  from  malldous 
prosecution.  It  must  appear  that  the  prosecu- 
tion has  ended.  The  petition  set  forth  that 
the  case  has  been  dismissed  In  the  dty  court 
and  we  hold  this  dismissal  to  be  suffident 
evidence  of  the  termination  of  the  prosecu- 
tion, since  prosecutions  in  that  court  must 
be  based  upon  affidavit  and  it  would  require 
an  entirely  new  affidavit  to  renew  the  prose- 
cution. 
Judgment  riFveraed. 
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TATLOB  T.  ffTATB.    (No.  5,092.) 
(Court  «f  Appeals  of  Georgia.   Oct.  30.  1913.) 

(Syllabut  by  the  Court.} 

1.  (Triuinai.  Law  (ft  881,  782*)— Ghaucikb 

EVIDBNOE  — FBOBAUTI  BiRCr  — IffBTBUC- 
TIONS. 

"Svidence  of  good  character  ia  not  admit- 
ted as  a  mere  makeweight  bat  aa  evidence  of  a 
positive  fact  and  may  of  itself,  hj  the  creation 
of  a  reasonable  doubt,  produce  an  acquittal." 
Seymour  t.  State,  102  Ga.  803.  SO  S.  E.  263. 
It  was  therefore  error.  In  instructing  the  Jury 
upon  the  weight  and  effect  to  be  given  to  evi- 
dence touching  the  good  character  of  the  accused, 
to  charge  them  in  effect  that  it  is  onlj  in  con- 
nection with  otber  evidence  tliat  such  evidence 
may,  by  the  creation  of  a  reasonable  donbt,  pro- 
duce an  acquittal. 

[Bd.  Note.'-For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |§  846,  1847,  1849, 1851,  1852, 
1877,  1878,  1880-1882  1906.  1907.  190^-1911, 
1960,  1966, 1967;  Dec  Dig.  H  381,  782.*] 

2.  Cbiicinal  I^w  (I  381*)— OH&KAom  Bti* 

DBNCE— PboBATIVB  EFFECT. 

While,  of  coarse,  mere  proof  of  the  good 
character  of  the  accused  wiH  not  avail  as  a  de- 
fense when  the  Jury  are  satisfied  by  the  evidence, 
beyond  all  reasonable  doubt,  of  the  guilt  of  the 
accused,  still  such  proof  of  good  character  may 
of  itself  annihilate  an  apparently  plain  case  of 
guilt  by  discrediting  and  impeaching  the  testi- 
mony upon  which  ths  condunon  of  guilt  Is  nec^ 
esaarily  based. 

[Ed.  Note.— For  other  oases,  see  Giindnal 
Law,  Cent  Dig.  f  846;  Dec.  Dig.  |  881.*] 

8.  HoMiciDB  (I  340*)— Appeal— Pbetodiciai. 

EBBORr-InSTBIICTIONB. 

The  instructions  of  the  trial  Judge,  other 
than  those  relating  to  the  eonsideratitm  of  the 
testimony  as  to  the  driendanf  •  good  character, 
were  free  from  error,  but  since  tne  verdict  ren- 
dered, of  guilty  of  shooting  at  another,  was  not 
demaiided,  and  there  was  testimony  supporting 
the  defendant's  statement  at  the  triaL  which 
might  have  Justified  him,  the  error  in  the  instruc- 
tions to  which  we  have  referred  must  be  ad- 
judged to  have  been  prejudicial  and  a  new  trial 
should  have  been  granted. 

[Ed.  Note^For  other  cases,  see  Homicide, 
Gent  Dig.  H  715-717,  720;  Dec  Dig.  |  340.*] 

Udditional  8vUabM»       Editorittl  StafrJ 

4.  Homicide  fi  840*)— ApPKAi^-HABicuse  Eb- 
BOB— Refusal  of  Izistsdctiohs. 

In  a  prosecation  for  assault  with  intent  to 
murder,  the  refusal  of  instructions  relating  to 
the  offense  charged,  particularly  an  Instruction 
not  to  convict  defeoaant  of  such  offense  if  he 
was  resisting  an  illegal  arrest,  was  harmless 
where  defendant  was  convicted  only  of  the  les- 
ser offense  of  shooting  at  another. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  IS  716-717,  720;  Dec  Dig.  |  840.*] 

5.  Cbiuinal  Law  (|  824*)— Iimsoonons— 

Bequest. 

Where,  in  a  prosecntion  for  assault  with  In- 
tent to  murder,  one  defense  Is  that  defendant 
was  attempting  to  prevent  an  illefral  arrest  but 
there  is  no  evidence  thereof  outside  of  defend- 
ant's statement,  the  court  need  not,  in  the  al^ 
senee  of  reqnea^  Instruct  w  tbB  law  rdatlTe  to 
resistance  of  Ulecal  arrest. 

[Ed.  Note^For  other  easei^  see  Criminal 
I^^^Gent  Dig.  ||  1996-2004;  Dee.  Dig.  f 

6.  HoinciDE    (I  809*)— yoLUinABT  Hah- 
BLADaanB— Btidbncb. 

In  a  prosecntion  for  assantt  with  Intent  to 
murder,  the  states  evidence  tliat  accused  shot  a 


depot  gatekeeper  wfthout  any  presmt  proTocs- 
tion.  when  considered  with  defendant's  evidence 
that  he  was  reiristlng  an  illegal  arrest  and  evi- 
dence of  defendant's  ejection  from  the  waiting 
room  a  few  minutes  before  the  shooting,  au- 
thorised an  lastractlMi  on  voluntary  manslaagh- 
ter. 

[Ed.  Note.-~For  other  cases,  see  Homicid& 
Cent  Dig.  |f  649,  650,  652-656;  Dec  Die.  f 
309.*] 

7.  HouioiDE  (I  296*)— Assault  with  IifTEirr 
TO  McBDEB— lNGrrBucnoN»-Coouno  TncB. 

Where,  In  a  prdsecation  for  assault  with  In- 
tent to  murder,  the  court  instructs  relative  to 
the  "cooling  time,"  he  should  state  that  the  cool- 
ing time  is  a  quortion  solely  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Homi<ddeb 
Cent  Dig.  11  606-609;  DecDig.  {  295.*] 

8.  HoMiOTDE  106*)— Iteazarmo  ABBBsr. 

Where  a  person  does  not  exceed  the  meaaare 

of  force  necessary  in  the  resistance  of  an  il- 
legal arrest,  he  is  guilty  of  no  offense. 

[Ed.  Note.— For  other  cases,  see  HomieldcL 
Cent  Dig.  |  186;  Dec  Dig.  }  105.*] 

9.  jubt  (i  110*)— inoovfbtenot  of  jubo»- 
Waiveb. 

Where  accused  accepted  a  juror  before  Ua 
strikes  were  exhausted,  hfe  waived  bis  right  to 
object  that  the  juror  was  incompetent 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
l>ig.  gg  502-613.  615-623;  Dec.  Dig.  $  110.*] 

10.  JUBT  (I  110*)— iNCOMPBIEItOT  OF  JUBOB— 

Scope  of  Irquibt. 

The  examination  of  a  juror  npon  his  voir 
dire  exhausts  the  right  of  accused  to  inquire 
into  his  comfwtency  unless  he  puts  him  upon  the 
judge  as  a  tri<fr  and  then  proves  some  fact  tend- 
ing to  establish  that  bis  answers  on  the  voir 
dire  were  not  true. 

iEd.  Note.— For  otber  cases,  sea  Jury,  Cent 
[.  H  602-613,  616-623;  Dec  Dig.  |  m*] 

Error  from  Superior  Court,  Bibb  Coonty; 
H.  A.  Mathews,  Judge. 

W.  H.  Taylor  was  convicted  of  ahootliiig  at 
another,  and  brings  error.  Reversed. 

John  R.  Cooper,  of  Hacon,  fiji  plaintiff  in 
error.  John  F.  Boss,  Si  L  Gea,  of  Macoo, 
for  the  State. 

RUSSELL,  J.  The  defendant  was  indicted 
for  the  offense  ot  assault  with  Intent  to  mur- 
der and  WEB  convicted  ot  the  statatory  of- 
fense of  shooting  at  another,  and  he  excepts 
to  the  judgment  ovamling  his  motion  for  a 
new  trial.  There  are  nomennis  aarignments 
ot  error  In  the  motion  for  a  new  trlaL  We 
have  given  consideration  to  each  of  them  and 
have  carefully  examined  the  record  with  ref- 
erence to  all  of  those  assign menta  whose 
validity  dcswnted  upon  an  examination  of 
the  record.  All  of  the  requests  to  charge 
whldi  were  refused  and  which  contained  cor- 
rect and  pertinent  instructions  appear  to 
have  been  well  covered  In  the  charge  of  the 
court 

[4]  Tba  refusal  to  glTe  some  of  the  re- 
quested Instructiona  which  were  pertinent 
and  legal  bnt  which  related  to  the  offense  of 
assault  with  intent  to  omrder  affords  no- 
Just  grounds  of  complaint,  because  the  de- 
fendant was  convicted  only  of  the  Icasor  of- 
fense of  shooting  at  another,  and  ntantfestly 
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tbe  court's  omission  to  give  these  Instnic- 
tlons  was  not  barmfnl  to  bim.  Several  of 
the  reqnests  for  Instmcttons  did  not  correctly 
state  tbe  law. 

We  sball  not  discuss  some  of  tbe  asstgn- 
menta  of  error  (sucb  aa  tbe  exception  to  tbe 
court's  refusal  to  continue  the  case)  for -the 
Teason  tbat  tbey  relate  to  points  not  likely  to 
recnr  upon  anotber  trial ;  and  some  of  tbem 
<lnclndlng  some  of  the  aisslgnments  of  error 
upon  rulings  on  the  erldence)  ^11  not  be 
dealt  with  for  the  reason  tbat  tbe  qnestlonB 
sou^t  to  be  raised  were  ivoperly  presented. 

[I]  One  of  the  assignments  of  error  relates 
to  the  refusal  of  a  request  to  diarge  the  Jury- 
as  follows :  "The  defendant  has  two  defens- 
es in  this  case,  one  of  self-deffense,  and  the 
other  to  prevent  an  Illegal  arrest.  If  the 
defendant  shot  In  order  to  save  bis  own  life, 
you  could  not  ctmvlct  him  of  any  offoise.  If 
you  believe  that  the  defendant  shot  In  order 
to  resist  an  Ul^ial  arrest,  or  an  attempted 
illegal  arrest,  then  and  in  that  event  yon 
could  not  convict  him  of  assault  with  Intent 
to  murder."  If  an  arrest  was  attempted  by 
tbe  prosecuting  witness,  tbe  fftct  appears  only 
from  the  defendant's  statement,  and  there- 
fore, in  the  absence  pf  a  request  (as  has  been 
often  ruled),  tbe  court  was  not  required  to 
give  instructions  upon  the  subject;  but  an 
Instruction  embodying  the  principle  relating 
to  resistance  to  an  Illegal  arrest,  or  an  illegal 
attempt  to  arrest,  would  be  required  on  re- 
quest The  failure  of  the  Judge  to  give  an 
instruction  on  this  point  was  harmless  how- 
ever, since  the  accused  was  not  found  guilty 
of  assault  with  Intent  to  murder ;  but  upon 
the  next  trial,  if  requested  to  do  so,  the  court 
should  charge  the  Jury  that  If  they  believe 
from  the  evidence,  or  from  the  statement  of 
the  accused,  that  the  prosecuting  witness  was 
attempting  illegally  to  arrest  him,  he  would 
have  the  right  to  resist  and  use  whatever 
force  was  necessary  to  prevent  an  Illegal  ar- 
rest, and  tbat  if,  in  resistance  of  illegal  ar- 
rest, he  used  no  more  force  than  was  nec^ 
sary  for  that  purpose  be  would  be  Justlfled. 

[6]  According  to  the  evidence  for  tbe  state, 
tbe  accused  shot  one  Moffett  (who  was  a 
gatekeeper  at  a  railroad  depot  in  Macon,  Ga.) 
without  any  present  provocation;  and  a 
verdict  flnding  him  guilty  of  assault  with  in- 
tent to  murder  would  have  been  fully  author- 
ized by  this  testimony.  According  to  his 
statement,  MotTett  attempted  to  strike  bim 
with  a  "billy,"  such  as  la  ordinarily  used  by 
tbe  police,  which,  according  to  the  testimony, 
was  a  weapon  likely  to  produce  death,  and 
be  shot  only  to  prevent  Moffett's  blows. 
There  was  also  tesUmony  in  support  of  the 
defendant's  statement,  at  least  to  tbe  extent 
tbat  Moffett  had  the  bludgeon  in  his  hands 
and  attempted  to  strike  him  before  be  fired, 
though  Moffett  asserted  that  Moffett's  official 
club  was  banging  up  in  the  depot  at  the  time 
of  the  encounter.  It  is  insisted  tbat  under 
this  state  of  tha  case  the  defoidant  should , 
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either  have  been  convicted  of  assault  witti 
intent  to  murder,  or  acquitted, -for  tbe  rea- 
son that  there  is  no  middle  ground  upon 
which  a  flnding  of  a  verdict  for  shooting  at 
another  can  rest  We  l^ink  there  Is  nothing 
in  this  contention,  however,  because  tbe  Jury 
was  fully  authorized,  from  the  evidence  as  a 
whole,  to  find  that  the  accused  was  not  Justl- 
fled, and  yet  to  find  that  his  assault  upon 
Moffett  instead  of  being  due  to  a  deliberate 
intention  to  kill,  was  tbe  result  of  uncon- 
trollable passion  aroused  by  a  previous  as- 
sault or  indignity  Inflicted  upon  bim  about  16 
minutes  before  the  shooting,  when  Moffett  as 
caretaker  of  the  building,  bad  ejected  Taylor 
from  the  waiting  room.  The  evidence  is  in 
dispute  as  to  the  degree  of  force  used  by  Mof< 
fett  In  removing  him  from  the  waiting  room, 
but  it  is  uncontradicted  tbat  be  was  removed, 
from  tbe  waiting  room  by  Moffett  a  very  few 
minutes  before  the  shooting,  and  that  they 
had  some  words  in  regard  to  the  matter.  II 
was  only  a  very  few  minutes  from  tbe  time 
that  he  was  put  out  of  the  waiting  room  un- 
til he  returned  to  the  depot  and  the  shooting 
took  place ;  and  If  the  jury,  though  satisfied 
of  bis  guilt  of  Bome  offense,  had  doubt  as  to 
whether  be  was  guilty  of  assault  with  Intent 
to  murder,  or  of  shooting  at  another,  thej' 
did  nothing  more  than  th^  duty  if  they' 
gave  him  the  benefit  of  the  doubt  and  foun^ 
him  guilty  of  the  lesser  offense.  Viewing  the 
evidNice  aa  a  whole,  we  are  very  clearly  ol 
the  opinion  tbat  the  law  of  voluntary  man- 
slaughter was  Involved  In  the  case,  and  that 
tbe  inatmetions  of  the  court  upon  this  sub 
Ject  were  both  necessary  and  proper. 

[1-3]  The  verdict  could  very  well  be  allow- 
ed to  stand  but  for  tbe  fact  that  the  Judge 
erred  Id  his  instructions  to  tbe  Jury  as  to 
the  wdght  and  dfect  of  tbe  testimony  which 
bad  been  submitted  touching  tbe  good  char- 
acter of  tbe  accused.  We  would  not  order  a 
new  trial  if  the  error  In  this  respect  had  been 
an  immaterial  one,  nor  would  we  f6el  oblig- 
ed to  grant  a  new  trial  if  tbe  defoise  of 
the  accused  rested  wholly  npon  bis  state- 
ment; but  tbe  testimony  that  the  shooting 
of  the  prosecuting  witness  was  unprovoked  Is 
contradicted,  and  the  error  as  to  tbe  instruc- 
tion Is  a  vital  one,  affecting  the  whole  scope 
of  the  testimony  as  to  tbe  good  character 
of  the  defendant 

Upon  the  subject  of  good  Character  tbe 
court  charged  as  follows :  "Now  in  this  case 
the  dtfradant  has  put  in  evidence  bis  good 
character.  Good  character  in  itself  Is  no 
defense,  no  complete  defense,  but  proof  of 
good  character  is  a  matter  for  tbe  Jury  to 
consider  in  connection  with  all  the  evidence 
in  the  case,  and  it  is  entiUed  to  have  sut^ 
weight  as  tbe  jury  think  It  ought  to  have  as 
bearing  upon  the  question  of  the  guilt  or  the 
innocence  of  the  accused ;  It  may  be  consider- 
ed and  should  be  considered  and  given  such 
weight  as  you  think  It  entitled  to  have  for 
that  purpose.  If  the  consideration  of  the 
other  evidence^  taken  in  connection  with  the 


Digitized  by  Google 


926 


79  S0UTHBA8TERN  RBPORTBB 


proof  of  good  diuactOT,  should  develop  a 
reaaonable  doubt,  or  tf  In  that  conslderatloii 
a  reaBonabte  donbt  arises  as  to  the  goUt  of 
the  defendant.  It  would  be  the  dat7  of  the 
Joiy  to  give  the  defendant  the  benefit  of  tiiat 
doubt  and  acquit  him."  It  cannot  be  said 
that  the  last  awtence  of  this  Instruction  Is 
In  Itself  ernmeons,  but  we  think  that.  In  ad- 
dition to  the  principle  therein  stated  tof  tin 
court,  Uie  Jury  should  have  been  dlsttnctly 
told  Out  proof  of  good  character  may  be 
sufficient  alone  and  of  Itself  to  raise  In  the 
minds  of  the  Jury  such  a  reascmable  doubt 
as  to  the  defendant's  guilt  as  to  auttiorlze 
his  acquittal,  or  it  may  be  sufficient  to  aiH 
thorlze  the  Jury  to  discredit  entirely  testi- 
mony which  If  credited  would  require  the 
coDTletlon  of  the  accused ;  and  for  this  rea- 
son it  was  dearly  error  for  the  Judge  to  t^ 
the  Jury  that  good  diaracter  in  its^  Is  no 
defense,  and  the  modification  to  the  ^eet  that 
it  wu  "no  complete  Heteaae,"  without  ot- 
plaining  that  sentence,  as  suggested  above, 
was  llk^  to  confuse  tlie  Jury. 

There  mu  a  time  when  the  law  was  as 
stated  by  the  trial  Judge  and  when  proof  of 
good  character  could  only  be  considered  In 
connection  with  the  other  evidence  in  the  case 
to  enable  the  Jury  to  say  whettier,  when  coo* 
sldered  In  connection  with  the  other  evidence 
and  wpon  the  case  as  a  whole,  the  proof  of 
good  character  generated  a  reasonable  doubt 
of  the  d^oidanf  B  guilt  There  are  a  num- 
bet  of  cases  apparoitly  to  the  efltoet  that  good 
character  as  a  dtfense  Is  only  available  in 
doubtful  cases  and  is  of  no  value  where  the 
evidence  is  clear.  Thomas  v.  State,  C9  <la. 
784;  Ooxw«U  V.  Stat^  66  Ga.  SOS;  I^ps  v. 
States  19  Ga.  1j02;  Jaciksoa  v.  Btate»  76  Ga. 
eei.  According  to  the  later  rulings  of  0ie 
Supreme  Court;  however,  in  which  tlie  prior 
rulings  of  the  court  were  expressly  referred 
to  and  ctmstmed,  formal  evidence  of  good 
<diaracter,  whoi  ollered  by  the  defmdant  In 
a  criminal  case,  should  be  considered  by  the 
Jury  not  merely  where  the  balance  of  the  tes- 
timony in  the  case  makes  It  doubtful  whether 
the  defendant  is  guilty  or  not  but  where  such 
evidence  of  good  character  may  of  its^  gen- 
erate a  doubt  as  to  the  defraidant's  guilt 
Shropshire  v.  States  SI  Ga.  691,  8  B.  B.  460 ; 
Redd  V.  State,  99  Ga.  210,  26  &  B.  268;  Sey- 
mour V.  State,  102  Ga.  804,  30  S.  B.  263.  In 
the  latter  case  Chief  Justice  Stmmona,,  de- 
livering Qie  opinion  ct  the  court,  says:  "Evi- 
dence of  good  character  is  not  admitted  as 
a  mere  makeweight  but  as  evidence  of  a  posi- 
tive fkct  and  may  of  Itself,  by  the  creation 
of  a  reasonable  doubt  produce  an  acquittal." 
And  In  Mitchell  v.  State,  108  Qa.  17,  29  8.  B. 
486,  Justice  Cobb,  delivering  the  oidnlon  of 
the  court  held  that  proof  of  Uie  defendant's 
good  character  was  sufficient  of  itself  to  an- 
thorlie  an  acquittal  and  to  rebut  the  pre- 
sumption arisii^  in  a  case  of  larceny,  upon 
proof  of  the  defendant's  recent  possesaion  of 
property  alleged  to  have  beai  stolen.  As  was 
said  in  the  Shropshire  Gase^  of  course  It  the 


guUt  ot  the  defendant  1>  i^alnly  proved  to 
the  satisfaction  ct  the  Jury,  beyond  a  rea- 
sonable doubt  It  would  be  their  duty  to  c<m- 
vlct,  notwlthstawdli^  pnxtf  of  good  character, 
and  in  that  event  the  proof  of  good  character 
would  be  of  no  avalL  Sudi  a  case  would 
merely  be  (me  In  which  the  Jury  raigbt  be- 
lieve that  the  defendant  had  a  good  charaet^ 
and  yet  be  fully  convinced  of  his  guilt  of  the 
crime  with  which  he  was  charged.  The  Sey- 
mour Case  and  the  Mitchell  Case  are  both 
Instances  In  which  it  was  held  tiiat  proof  of 
good  character  might  effect  more  than  the 
mere  {reatlon  of  such  a  reasonable  dpubt  as 
would  authorise  acquittal.  They  establish 
Qie  proposition  that  proof  of  good  character 
as  a  substantive  fact  may  In  some  cases  pro- 
vide an  absolute  defense  to  the  accused  by 
going  further  than  merely  raising  a  reason- 
abto  doubt  and  actually  dlsproring  tlie  diarge 
by  discrediting  the  witness  upon  whose  testi- 
mony the  charge  rests. 

We  have  no  doubt  fbat  the  learned  and 
eminently  fair  Judge  who  tried  this  case.  In 
using  the  language  that  *'good  diaracter  In 
Itself  Is  no  defense,**  or  at  least  not  a  com- 
plete d^ense,  had  In  mind  the  proposition 
that  proof  ot  good  diaracter  la  not  avail- 
able as  a  defense  If  tbe  -Jury  Is  satisfied  be- 
yond a  reasonable  doubt  from  the  eviden<» 
in  the  case,  that  the  defendant  is  guilty.  But 
the  language  actually  used  did  not  appropri- 
ately convey  tbat  mqpnlng  to  the  Jury. 
stmally  we  are  r^uctant  to  grant  a  new  trial 
upon  tills  ground,  for  we  are  not  certain  that 
in  the  case  at  bar  the  error  In  the  InMmc- 
tions  iv^udiced  tbe  defmdant  PnwmaUy- 
we  are  inclined  to  the  opinion  that  tlie  ac- 
cused, smarting  under  his  ejection  from  the 
waiting  room,  flew  Into  a  cage  and  in  pas- 
sion, but  without  malice,  shot  the  gatekeep- 
er, and  that  thereftne  the  caae  is  a  typical 
case  ot  ''shooting  at  another."  But  do  one 
can  know  what  would  have  been  the  effect  of 
a  condderation  of  the  proof  of  good  charac- 
ter, under  proper  instructions,  especially 
since  the  Jury,  even  if  they  did  not  Jnstt^ 
the  defendant  were  not  compelled  to  find 
him  guilty  of  shooting  at  another  but  mii^t 
have  found  him  gollty  of  the  lesser  ottenao 
of  assault 

[7,  t]  Since,  in  our  judgment,  there  Should 
be  another  trial  of  the  case,  it  is  perhaps 
proper  for  us  to  say  that  If  the  Judge  in  his 
charge  to  the  Jury  on  that  trial  should  refer 
to  the  subject  of  "cooling  time,"  they  should 
be  told  that  "cooling  time"  is  a  question  sole- 
ly for  the  Jury;  and.  If  an  appropriate  re- 
quest upon  tlie  subject  Is  timely  presuited, 
the  Jury  should  be  iustructed  n^m  the  tlie- 
ory  of  the  defense  which  resto  upon  the  de- 
fendant's statemmt  to  the  tfect  that  he 
made  his  attack  upon  tile  prosecutor  in  re- 
sistance to  an  attonpted  Illegal  arrest  For 
If  the  defendant  In  resistance  of  an  attempt 
to  arrest  him  lU^ally,  did  not  exceed  the 
measure  of  force  necessary  for  that  pur- 
pose, he  would  not  be  guilty  of  any  offoose ; 
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and,  ereo  it  he  did  use  mmecessary  force  In 
resistance  of  Illegal  arrest,  it  would  not  nec- 
essarily follow  tbat  he  would  be  guilty  of 
shooting  at  another,  for  under  some  drcum- 
stancee  the  Jury  might  be  authorized  to  find 
such  a  one  merely  guilty  of  assault 

[I]  It  Is  apparent  that  the  defendant  waiv- 
ed the  incompetency  of  the  Juror  Broadway, 
if  he  was  incompetent,  by  accepting  him  as 
a  Juror  before  bis  strikes  were  exhausted. 

[10]  As  to  the  ruling  of  the  court  upon  the 
competency  of  stockholders  in  railroad  com- 
panies having  the  depot  bnildlng  in  charge, 
and  their  relatives,  to  serve  as  Jurors  in  this 
case,  there  is  no  ground  for  complaint  7he 
objection  of  counsel  for  the  defendant  was 
made  en  bloc  to  all  Jurors  who  might  be 
stockholders  or  employ^  of  the  Central  of 
Georgia  Railway  Company  and  other  rail- 
roads using  the  depot  and  was  properly 
overruled.  Even  if  it  be  true,  as  was  in- 
sisted by  counsel,  that  the  Central  of  Geor- 
gia Bailway  Company  was  the  real  prosecu- 
tor or  behind  the  prosecution  of  the  case, 
the  court  would  have  been  compelled  to  act 
merely  upon  supposition  to  reach  this  con- 
clusion from  the  fact  that  the  person  who 
was  assaulted  happened,  at  the  time  of  the 
assaolt  to  be  the  gatekeeper  of  the  depot 
The  examination  of  Jurors  upon  their  voir 
dire  prima  fade  exhausts  the  right  of  the 
defoidant  of  inquiring  into  the  competency 
ot  the  Jurors.  If  either  the  state's  counsel 
or  the  accused  wishes  to  test  further  the  bias 
or  prejudice  of  the  juror,  he  must  first  put 
the  Juror  upon  the  Judge  as  a  trior  and  thra 
proceed  to  prove  some  fact  tending  to  estab- 
lish that  his  answers  upon  the  voir  dire  are 
not  true.  The  effort  In  this  case  fell  far 
short  of  the  legal  requirements.  The  motion 
to  purge  the  Jury  was  properly  overruled,  be- 
cause there  wu  no  evidence  that  the  Central 
of  Georgia  Railway  Company  or  any  other 
railroad  company  using  the  depot  was  par- 
tldpatlng  in  the  prosecution.  Even  If  this 
had  appeared,  we  are  not  prepared  to  hold 
tbat  every  employe  or  stockholder  of  one  of 
these  railroads  would  be  dlsquallfled  to  .serve 
as  a  juror.  It  would  take  more  than  the 
mere  tect  of  pecnulary  Interest  in  the  cor- 
poration to  disqualify  a  stockholder  in  this 
case,  and  an  employe  would  not  have  even 
tbat  interest 

Jndgment  Terersed. 


PETTBRSON  T.  STTATB.    (Ko.  6,1S9.) 
(Court  of  Appeals  of  Georgia.   Oct  31,  1913.) 

/ayttahiu  by  th«  OouriJ 

1.  OBITHKAanS  (S  10*)— APPBABANOB  ok  P17B- 
UC  HlOBWAT. 

Under  the  rule  of  strict  conBtnictioo,  penal 
Btatntes  cannot  be  extended  beyond  their  pre- 
dae  terms.  Under  the  terms  of  section  442  of 
the  PNiai  Code  of  1910,  it  Is  only  unlawful  for 
a  person  to  be  and  appear  in  an  intoxicated 


condition  on  any  public  street  or  highway  when 
the  intoxication  is  made  manifest  by  boisterona- 
n«is,  or  by  indecent  condition  or  acting,  or  by 

{>rofane,  vulgar,  or  unbecoming  language,  or 
oud  and  violent  disconrse  of  the  person  or  per- 
sons 80  intoxicated  or  drunken ;  and  conse- 
quently the  law  does  not  provide  for  tlie  pun- 
ishment of  intoxicatioa  upon  public  streets 
which  is  not  otherwise  manifested  than  by 
reckless  driving. 

[Kd.  Note. — For  other  cases,  see  Drunkards, 
Cent  Dig.  H  10,  11 ;  Dec.  Dig.  S  lO-*] 

2.  Dbunkabus  (S  10*)— Reckuss  Dbivhtg. 

Reckless  drivins  cannot  properly  be  includ- 
ed within  that  inoecent  condact  and  acting 
which  the  provisiona  of  section  442  of  the  Penal 
Code  of  1010,  require  as  one  of  the  evidences 
of  the  public  intoxication  which  ia  punishable 
by  law;  and  the  court  erred  in  overruling  the 
demurrer  to  the  accusation,  in  which  this  point 
was  presented. 

[EL  NotSk— For  othw  cases,  see  Dnmkard^ 
Cent  Dig.  H  10»  U;  Dm.  Dig-  1  10:*] 

Error  from  dtr  Court  ot  Albany;  Olay^ 
ton  Jonee,  Judga 

Ben  Peters(m  was  convicted  of  Indecoit 
conduct  while  Intoxicated,  and  brings  er- 
ror. Reversed. 

R.  J.  Bacon,  Jr.,  and  R.  H.  S<erre]l,  both 
of  Albany,  for  plaintUf  in  error.  J.  W.  Wal- 
ters, Jr.i  Sol.,  of  Albany,  for  the  State, 

RUSSELE^  3.  Judgment  leversed. 


BratHINGHAM  FERTILIZER  GO.  v.  DOZ- 
IBR. 

DOZIEB  T.  BIRMINGHAM  FERTILIZER 
CO. 

(Noa.  6,021,  6,022.) 
(Court  of  Appeals  of  Georgia.   Oct  81,  1918.) 

(ByUabus  by  <A«  Vovrt^ 

1.  Tbovbb  and  Cohvbbbion  (I  40*) — Sum- 

CIENCT  OF  EVIDBHCI}— NoTBS. 

The  evidence  authorized  the  verdict;  no 
material  error  of  law  waa  committed,  and  the 
court  did  not  err  in  refusing  to  grant  a  new 

trial. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  ||  2^244 ;  Dec  Dig.  { 
40.*] 

(AidittofMl  ByUabnt  hy  Editorial  Staif.) 

2.  Appeal  ahd  Ebbob  (|  1040*)— Habuucss 

EbBOB— RUUNGB. 

Error  in  sustaining  a  demurrer  to  certain 
paragraphs  of  defendant's  answer  was  liarniless 
where  the  Jury  has  found  rightly  in  spite  of 
the  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  |}  4089-4105;  Dec  Dig.  | 
1040.*] 

8.  GouBTs  (S  188*>—Jmi8nzonoN— Equita- 
BLE  DKrvnsEB. 

While  a  city  court  Is  without  jurisdiction 
to  afford  a  plaintiff  affirmative  equlUble  relief, 
it  may  entertain  an  equitable  defense  which  will 
prevent  plaintiff  from  recovering. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  II  439.  440.  442.  447,  448.  461.  452,  464, 
468,  464,  46&,  467,  468;  Dec.  Dig.  i  188.*] 

4.  Appeal  aho  Ebbob  (|  1060*)— EUbmi.es8 

EBBOIt— BVIDBNCB. 

The  enraneoos  admission  of  defendant's 
evidence  which  was  ontidde       Issues  presented 
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b7  Ms  annrer  wai  liftrnilesa  where  rach  erl- 
dence  was  within  the  lasnes  presented  by  certain 
daoaes  of  hla  answer  which  were  erroneotuly 
stricken. 

[Ed.  Note. — ^For  other  caaee,  see  Appeal  and 
Error.  Cent  Dig.  «  1060069^  fi6S-4157, 
4166;  Dec  Dig.  1 1060.«] 

6.  TbOVBB  and  OONTBBSXOir  0  86*)— BVBDBR 

OF  PBOOr. 

The  harden  is  on  the  plaintiff  in  troTer 
to  prove  not  only  title  bat  a&o  right  of  possea- 
aion  where  he  has  bj  contract  surrendered  poa- 
■easion  to  another. 

[Ed.  Note. — For  other  casea,  aee  Trorer  and 
Gt^eriion,  Cent  Dig.  ||  SUt.  216;  Dee.  Dig. 

Error  from  City  Ooart  of  Blakely;  B.  H. 
Sheffield,  Judge. 

Action  bj  the  Birmingham  Fertilizer  Com- 
pany agaliurt  P.  N.  J.  Dozier.  Jndgm^t  for 
defendant,  and  plaintiff  brings  error,  and 
defendant  flies  cross-bill  of  exceptioDB. 
Judgment  on  main  bill  of  exceptions  affirm- 
ed, and  cross-bill  of  exceptions  dismissed. 

A.  H.  Gray  and  Glesaner  ft  Park,  all  of 
Blakely,  for  plaintiff  in  error.  Smith  & 
Miller,  of  Bdlaon,  and  Byron  B.  Collins,  of 
tUakely,  fbr  d^endant  In  error. 

RVSSMJU,  J.  The  Birmingham  FratUlnr 
Company  brought  an  action  In  trover  to  r» 
cover  from  P.  N.  J.  Dozier  29  promissory 
notes,  described  in  an  exhlMt  attached  to 
the  petition,  and  alleged  to  be  of  the  ralne 
of  5850.  The  defendant  in  his  answer  ad- 
mitted bavins  in  his  possession  at  Qie  time 
of  the  service  ot  the  salt  certain  promissory 
notes  of  the  fom  descxlbed  in-  fke  plalntlff'a 
petition,  bnt  not  all  of  them.  In  other 
words,  the  defendant  contended  that  some  of 
the  notes  described  in  the  plaintUTs  petition 
had  been  delivered  by  him  to  the  plaintiff 
prior  to  the  milt  The  defendant.  In  his 
answer,  contended  that  those  notes  whldi 
were  In  hla  possession  did  not  belong  to  the 
plaintiff,  and,  by  way  of  equitable  defense, 
alleged  that  by  virtue  of  a  contract  between 
the  parties  the  notes  Included  his  commls- 
Blona  and  charges  for  the  sale  and  handling 
of  the  fertilizers,  which  gave  him  such  an 
interest  in  the  notes  as  entitled  him  to  re- 
tain pOBsession  of  them  until  the  commis- 
sions were  paid.  The  defendant  further 
pleaded  that  under  the  contract  between 
himself  and  the  fertilizer  company  after 
talOng  into  consideration  the  payments  made 
by  him  and  the  notes  delivered  by  him  to 
the  plaintiff  at  its  request,  the  plaintiff  was 
indebted  to  him  In  a  sum  greater  than  the 
amount  evidenced  by  the  notes  which  are 
In  his  possession.  The  Jury  returned  a  ver- 
dict in  favor  of  the  def^dant;  the  plain- 
tiff's motion  for  new  trial  was  overruled,  and 
exception  is  taken  to  this  Judgment  The  de- 
fendant, by  cross-bill  of  exceptions,  excepts 
to  the  Judgment,  striking  from  his  original 
answer  paragraphs  6,  6,  and  7,  and  his 
prayer  "to  have  bis  claims  against  the  peU- 

Viorethir 


ttoner  offset,  and  that  the  plaintiff  be  mulct- 
ed the  costs  of  the  court,"  and  excepts  also 
to  the  court's  refusal  to  allow  certain  amend- 
ments to  his  answer.  Since,  In  view  of  the 
result  of  this  c^se,  the  ruling  upon  the  de- 
fOndanfs  answer — ^without  regard  to  its  cor- 
rectness— was  harmless,  we  shall  consider 
only  tiie  assignments  <ME  error  in  the  main 
biu  of  ezoepttooB. 

LI,  2]  it  appeara  from  a  review  of  fba  rec- 
ord that  the  verdict  was  pertiaps  partly 
Induced  by  evidence  which  would  have  been 
admissible  under  the  defendant's  answer  if 
the  court  bad  not  mstalned  Uie  demnrrer 
to  tbe  flftb,  alztb,  and  sevoith  paragraphs, 
'and  had  aUowed  tb»  amendments  which  be 
sought  to  make.  Under  the  ruling  la  Spence 
V.  States  7  tia.  App.  825  ®,  '68  S.  E.  443. 
if  the  result  reached  by  the  Jury  would 
have  been  the  correct  concliulon  of  the  case 
had  the  Judge  mled  or  chafed  In  accord- 
ance with  the  contentions  of  one  of  the  par- 
ties to  the  case,  the  verdict  will  not  be  set 
aside  ToenHy  because  the  Jndge  erroneoosly 
ruled  to  the  contzary,  or  omitted  to  give  in 
charge  to  the  Jniy  a  prindide  whldi  shonld 
appropriately  have  been  Included  within  hla 
Instructions.  In  other  words,  If  the  result 
reached  would  have  been  the  same  had  Qie 
conit  ruled  properly,  and  if  ttie  Jury  haa 
found  rightly  In  spite  ot  Judicial  error,  fbe 
finding  will  not  be  set  aside  In  order  that  the 
same  result  may  be  reached  by  a  proceeding 
free  from  legal  error. 

Ibe  defendant,  in  his  answer,  attempted 
to  set  up.  In  reepimse  to  the  petition  in  tro- 
ver, that  he  bad  'ftcdved  on  oommlsaion 
$8,676^6  worth  of  fertilizer;  that  be  had 
paid  over  to  the  Birmingham  B^rtUizer  Otnn- 
pany,  on  account  of  bis  sales,  $6,650.73,  and 
had  returned  to  it  notes  amounting  to  ¥1,- 
915.6S;  that  his  commission  and  storage,  by 
virtue  of  the  terms  of  the  contract  between 
himself  as  agent  and  the  plaintiff  as  prin- 
cipal, amounted  to  nearly  $600,  leaving  the 
plaintiff  due  him  the  sum  of  $542.62.  The 
defendant  did  not  ask  a  Judgment  for  this 
¥542.52,  but  merely  insisted  that,  Inasmuch 
as  the  plaintiff  owed  him  $642.52,  he  was 
entitled  to  the  possession  of  the  notes  still 
remaining  in  bis  hands,  and  that,  as  the 
plaintiff  was  not  entitled  to  possession,  it 
could  not  recover  these  papers  in  trover. 
The  fact  that  the  Jury  found  for  the  defend- 
ant itself  evidences  that  the  Jury  must  have 
acted  niKtn  the  evidence  which  the  defend- 
ant would  have  Introduced  In  snmwrt  of  hla 
answer  if  it  had  been  allowed,  and  that  he 
received  fall  benefit  ot  his  contention,  al- 
though the  plea  in  which  this  oontraition 
should  have  been  formally  presented  to  the 
court  was  stricken. 

[8]  Having  held  that  the  defendant  got 
the  benefit  of  his  answer  and  of  the  stricken 
amendments  as  snbstantially  as  If  the  court 
bad  overroled  the  demurrers  vlilch  were 
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sustained,  the  question  which  arises  upon  the 
main  bill  of  exceptions  is  whether  the  amend- 
ment, the  evidence  In  sapport  of  which  no 
donbt  caused  the  verdict  for  the  defendant, 
could  properly  have  been  allowed,  and  wheth- 
er paragraphs  5,  6,  and  7  should  have  been 
stricken.  We  think  there  is  no  doubt  that 
the  court  should  ii<k  hare  stricken  these  par- 
agraphs ot  the  answer,  and  the  amendments 
offered  appear  to  be  merely  amplification  of 
the  statements  In  the  original  answer.  The 
inststence  of  the  plalntiir  In  error  in  the  main 
blU  of  excei^ons  Is  that  the  CII7  conrt  of 
Blakely  Is  without  jurisdiction  and  cannot 
take  oognlBuice  ot  Uie  equitable  rights  which 
tlie  defendant  songbt  to  assert  That  the 
city  court  Is  without  Jurlfldictifm  to  afford 
egoitalile  leBef  is  true;  but  it  is  one  thhig 
to  Inri^  aflSnnatiTe  equitable  rtiief  and 
quito  another  Uiing  to  interpose  as  a  de- 
tttise  a  rlCbt,  wheOiw  founded  in  law  or 
equity,  which  will  prevent  the  plaintiff  from 
recoT^ing.  The  fact  that  one's  equiteble 
rights  will  prevent  a  idaintur,  of  whose  ease 
as  laid  the  court  has  jurisdiction,  from  re- 
covering does  not  InvolTe  the  necessity  that 
the  court  trying  fbe  case  shall  be  dothed 
with  equitable  jurisdiction.  The  court  may 
not  be  able  to  afford  afflimatlTe  reUef  In  eq- 
nity  generally;  but  it  must  be  presumed  to 
bear  In  ndnd  On  rights  of  the  parties  at  ls> 
sue,  and  tor  this  reason  may  deal  with  asy 
matter  ot  wUch  the  court  has  jurisdiction, 
whether  such  rights  depend  for  their  exist- 
ence upon  law  or  equity  which  may  affect  the 
cause  in  question.  For  this  reason  we  think 
the  dty  court  of  Btakely  had  full  jurisdic- 
tion to  entertain  the  defendant's  plea,  and, 
if  the  evidence  authorized  It,  to  grant  his 
prayer,  which  did  not  ask  that  judgment  be 
rendered  for  the  overplus  claimed  by  him 
against  the  plaintiff,  but  asked  m^ely  that 
he  be  not  required  to  deliver  up  notes  which 
he  was  legally  entitled  to  hold  as  collateral 
security  for  his  commissions,  the  consequence 
of  which  would  be  that  he  would  be  forced 
to  proceed  to  recover  these  notes  from  a  non- 
resident, whldi  the  plaintiff  corporation  ms 
alleged  to  be. 

[4,  C]  It  was  error  for  the  court  to  orer- 
rule  the  plaintUTs  objections  to  testimony 
along  the  line  of  the  paragraphs  of  the  an- 
swer which  had  been  stricken,  and  of  the 
amendments  which  had  been  disallowed, 
these  rulings  upon  the  pleadli^  being  an 
adjudication  that  the  defendant  could  not 
plead  the  commlsBlons  aoeming  to  him  under 
the  contract  in  recoupm^t  of  the  plaintiff's 
action;  but  the  ruling  in  regard  to  the  tes- 
timony was  error  only  because  TiolattTe  of 
th«  previous  ruling  to  the  contrary.  And 
■iBoe  the  d^oidant,  by  timely  exertion  i>en- 
dento  lit^  preserved  his  rights,  the  whole 
matter  is  now  properly  before  this  conrt  tor 
adjudication,  with  the  result  that  we  must 
bold  that  the  ruling  in  regard  to  tile  evl- 
dence,  though  in  a  technical  sense  error,  in 
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effect  corrected  the  antecedent  error  in  strik- 
ing the  paragraphs  of  the  defendant's  an- 
swer. A  review  of  the  evidence  discloses 
that  the  testimony  authorized  the  Jury  to 
find  that  the  defendant  contracted  with  the 
plaintiff  to  sdl  for  It  gnano  upon  conmils- 
slon,  and  that,  deducting  the  commissions 
transmitted  by  the  agent  in  cash,  and  the 
notes  which  were  returned  to-  the  plaintiff, 
the  plaintiff  was  indebted  to  the  defendant 
and  entitled  to  retain  the  ranalnlng  notes 
whidi  are  tn  bis  possession  as  collateral  un- 
til his  commissions  and  charges  are  paid. 
To  recover  In  trover  It  Is  essential  that  the 
plaintiff  show  either  title  or  right  ot  poaaes- 
slon;  In  some  cases  he  must  show  both. 
In  the  latter  class  ot  cases,  although  the 
plaintiff  may  Aow  tiiat  be  has  legal  tttl^  if 
It  i^pears  that  he  lias  by  contract  surrend«ed 
poBsesBlon  to  another,  who  Is  rightfully  en- 
titled to  retain  possessbni,  he  cannot  recover 
posBeariQn*!^  mere  proof  of  titl&  Under 
Qie  testimony  In  behalf  ot  the  defendant  tlw 
pay  wer  anthorlEed  to  find  tiiat^  even  If 
the  fertilizer  company  had  title  to  the  notes 
In  question,  Dozler  was  entitled  to  their  pos- 
session as  collateral  until  his  commissions 
and  his  account  for  storage  w«e  paid. 

The  plaintiff's  case  was  based  upcm  the  the- 
ory that  the  notes  were  placed  In  Dosler^ 
hands  for  collection,  and  that  It  was  his 
duty  to  surrender  them  upon  demand.  If  the 
jury  had  believed  the  testimony  In  behalf  of 
the  idaintlff,  the  result  would  have  been  a 
vodlct  in  his  favor.  On  the  other  band,  if 
the  contention  of  the  defendant,  which  Is 
sustained  by  the  testimony  in  his  behalf,  is 
credible  to  the  jury — that  the  fertilizer  was 
sold  by  him  on  conunlssion  under  a  written 
contract,  under  which  he  was  to  receive  $1 
per  ton  as  commission  on  fertiliser  ot  &  cer^ 
tain  grade  sold  by  him,  and  that  the  fertllixer 
sold  was  of  this  grade — there  Is  a  stipula- 
tion in  the  contract  that  the  notes  taken  for 
fertilizer  shall  be  payable  to  the  Birming- 
ham Fertilizer  Gompany,  and  it  appears  that 
the  notes  were  so  taken.  The  notes  were  aeot 
to  Dozler  by  the  company  tor  collection,  and 
in  the  trust  recdpt  given  by  Dozler  it  appear* 
ed  that  the  notes  ot  Thompson,  Keaton,  and 
McDowell,  aggregating  something  over  $1,800, 
had  been  entered  as  a  credit  on  the  statement 
of  account  rendered  by  the  fertilizer  com> 
pany  to  Dozier.  This  trust  receipt  was  at- 
tached to  an  amendment  offered  by  the  de- 
fendant, and  was  not  admitted  In  evidence  by 
the  court ;  but  the  defendant  testified  in  sub- 
stance to  the  same  tacts  as  appear  from 
this  receipt  in  the  record,  and,  if  the  jury 
credited  his  testimony  on  this  point,  there 
remained  (mly  one  other  question,  and  that 
was  whether  a  stipulation  of  the  contract 
which  Imposed  personal  liability  on  Doitw 
in  case  of  his  failure  to  collect  any  ot  the 
several  notes  was  abrogated,  and  Dosder  was 
relieved  from  liability  by  the  conduct  of  the 
plaintUtt  in  themselves  undtttaUng  to  col- 
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lect  tbe  notes  dae  by  Eeaton,  Thompson,  and 
McDowell.  Upon  this  point  the  Jury  evident- 
ly save  preference  to  the  testimony  In  behalf 
of  the  defendant,  and  they  had  this  right 

Judgment  on  main  bill  of  exceptions  af- 
firmed ;  cross-blU  of  excepttoos  diarotesed. 

POTTLB,  J.,  dlsqoaUfled. 


HILLIS  T.  B.  T.  COMBB  &  CO.  (No.  4,717.) 
(Court  of  Appeals  of  Georgia.   Oct  81,  1913.) 

ffrvOabttf  bv  the  Court.) 

1.  Chattel  Mobtoaoes  (§  271*) — Fobeclob- 
UBE— ArFinATiT  to  Copt— Sufbtcienct  or 
Verification. 

Where  a  chattel  mortgage  1b  foreclosed  by 
attaching  to  the  affidavit  of  foredoBore  a  copy 
of  the  mortgage,  this  copy  must  be  "verified 
as  correct  by  an  affidavit  thereon  of  the  owner 
or  bis  agent  or  attorney."  Such  a  copy  is  not 
soffidently  verified  by  a  certificate,,  signed  by 
the  attorney  for  tbe  mortgagee  and  hj  the  at- 
testing officer,  which  redtes  merely,  'I  hereby 
certify  on  oath  that  tbe  above  is  a  tme  and 
correct  copy  of  tbe  original  mortgage  which  is 
not  in  my  possession."  Such  a  cernficate  does 
not  show  that  any  oath  was  admlidstered  to 
the  attorney  as  required  by  the  statute. 

[Bd.  Note.— For  oth«  caaea,  see  Chattel 
Mortgages,  Cent  Dig.  H  BSS-fiOS;  Dee.  Dig.  1 
271.  •] 

2.  Gbattei.  Mobtoaobs  (H  43,  48*)— What 

COHSTITUTES— "Ik  TSUST.^* 

An  instrument  in  the  form  cl  a  promissory 
note  for  the  purchase  price  of  fertilizer  con- 
taiued  the  stipoIatioD:  "In  consideration  of 
interest  of  payees  In  my  crops,  by  reason  of 
this  fertilizer  being  famished  to  make  same, 
I  hereby  covenant  and  agree  that  all  cotton 
and  com  grown  during  the  current  season  on 
lands  fertUiz'ed  with  this  manure  sball  be  bdd 
by  me  in  trust  for  payment  of  this  third  note." 
Held,  that  the  language  quoted  was  adequate 
to  create  a  lien  upon  tbe  crops  mentioned,  and 
that  the  mortgage  was  suffident  when  aided 
by  parol  evidence  Identifying  it 

[Ed.  Note. — For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  S$  83,  93-95;  Dec  Dig. 
H48, 

For  other  definitions,  see  Words  and  Phras- 
es, voL  4,  pp.  8485,  3486;  vol.  8,  p.  7684.] 

8.  CHATHCL  HOBTQAaBB  (I  278*)— FOBECLOS- 
UBE— BUBDEN  OF  PSOOF. 

There  being  no  evidence  in  the  present 
case  to  identity  the  crops  mortgaged  by  show- 
ing on  what  land  the  fertiliser  was  used.  It  was 
error  to  direct  a  verdict  In  favor  of  tbe  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  §  667;  Dec.  Dig.  £  278.*] 

Brror  from  City  Court  of  Waynesboro; 
Wm.  H.  Davis,  Jndg& 

Action  by  E.  T.  Comer  &  Co.  against  B. 
J.  Hlllis.  Judgment  for  plalntUt,  and  de- 
fendant brings  error.  Beveraed. 

H.  A.  Boykln,  of  Sylvanla,  and  H.  j.  Fall- 
bright,  of  Waynesboro,  for  plain  tiff  In  error. 
Brinson  &  Hatcher,  of  WayneBboro,  for  de- 
fendant In  error. 

BUS  SELL,  3.  This  Is  a  case  in  which  it 
was  HOugbt  to  foreclose  a  mortgage.  An 


affidavit  of  illegally  was  overruled  In  part, 
and  In  part  sustained,  and  a  verdict  was  di- 
rected b]r  tlie  oonrt  The  mwtgage  was  as 
follows: 

"State  of  (jeorgia,  Screven  County. 

"Mlllhaven  P.  O.  July  6th,  1912. 

"1,080.00.  On  or  before  October  1st  next 
I  promise  to  pay  to  E.  T.  Comer  &  Co.,  or 
order,  one  thousand  eighty  and  ^Vioo  dol- 
lars^ from  first  proceeds  of  sale  or  picking 
of  my  cotton  crop  of  this  present  year,  for 
480  sacks  Farmer's  Pride  guano. 

"(1)  Which  are  hereby  guaranteed  by 
payees  to  standard  of  analysis  branded  on 
each  sack,  and  it  is  understood  that  no  other 
or  larger  warranty  Is  given  by  the  payees. 
I  admit  that  every  sack  is  branded  according 
to  law,  and  that  the  injector's  tag  is  at- 
tached thereto^ 

"(2)  If  this  note  is  not  paid  on  or  before 
maturity  I  agree  to  pay  8  per  cent  per  an- 
num Interest  from  maturity,  and  all  cost  of 
collection,  Indudlng  ten  per  cent  attorney's 
fees. 

"(3)  I  hereby  expressly  waive  and  renoonoe 
all  exemption  and  homestead  rlghte  I  tomj 
have  nnder  the  laws  of  this  state  or  any 
other  Btate  as  against  this  debt  or  any  re- 
newal thereof. 

"(^  In  consideration  of  Interest  of  payees 
in  my  crops,  by  reason  ot  this  fertilizer  be- 
ing furnished  to  make  same,  I  hereby  oove- 
nant  and  agree  that  all  cotton  and  com 
grown  during  the  CDrrent  aeascm  on  lands 
fertilized  with  dils  manure  sball  be  held  by 
me  in  trust  for  payment  of  this  tliird  note. 

"Witness  my  hand  and  seal  the  day  and 
year  above  wrlttra.  B.  J.  H11U& 

"Slfoed,  sealed,  and  delivered  in  tbe  pres- 
ence of:  J.  T.  Arvet,  N.  P.  B.  &  Ga.  J.  W. 
Comer." 

It  is  verified  by  ttie  following  certiflcate: 
*1  bereby  certify  on  oath  that  tbe  above 

Is  a  true  and  correct  copy  of  the  original 

mortgage  which  la  now  In  my  possession. 

H.  C.  Hatcher. 
"ISigned  before:  B.  0.  Blount,  Dpty.  COerk 

Supr.  Court,  Burke  Co^  Ga." 

The  affidavit  of  foredosnre  was  not  made 
by  H.  O.  Hatcher,  but  was  by  L.  J.  KU- 
patrl(^  as  the  agent  of  fiX  T.  Comer  &  Co. 
In  the  affidavit  of  foredosure  It  Is  averred 
that  the  mortgage  Is  attached.  By  the  affi- 
davit of  Illegality  it  was  sought  to  raise  the 
following  points: 

That  while  the  affidavit  of  foreclosure  re- 
cites that  the  mortgage  Is  attached,  none  is 
attached,  and  it  is  recited  that  what  is  at- 
tached is  the  mortgage,  Instead  of  Qiere  b^g 
an  averment  that  the  paper  attached  is  a  true 
copy  of  the  original  mortgage.  As  to  this 
ground  of  Illegality  we  will  only  say  tiiat. 
as  the  court  had  the  papers  before  It,  it  is 
to  be  assnmed  that  the  trial  Judge  could  de- 
termine the  validity  of  the  objection  by  an 
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liiq)ebtIoii  of  the  papers,  and  ascertain 
v^hether  wbat  purported  to  be  a  mortgage 
was  the  origtnal  or  a  copy,  and  tbat  he  did 
determine  this  question  properly. 

[1]  The  second  ground  of  lUegali^  of  the 
foreclosnre  is  that  the  copy  mortgage  attach- 
ed is  not  a  sworn  copy;  In  other  words,  that 
it  does  not  appear  that  H.  C,  Hatcher  was 
daly,  sworn  to  the  certificate,  or  that  he  was 
authorized  to  make  the  affidavit  that  the 
paper  was  a  true  copy  of  the  original  mort- 
gage. Section  S286  of  the  CItU  Code  permits 
the  affidavit  of  foreeloBare  to  be  annexed 
either  to  tta  original  mortgage  or  to  a  sworn 
copy  of  the  Original  mortgage:  but,  if  for 
-any  reason  a  copy  Is  used  instead  of  tlie 
original,  it  is  required  to  be  Serlfled  as 
correct  by  an  affidavit  thereon  of  the  owner 
or  his  agent  or  attorn^."  Siven  thon^  the 
trial  Judge  was  authorised  to  inf6r  that 
Hatcher  was  the  attorney  of  the  foreclosing 
mortgage  bolder,  it  does  not  appear  from  the 
certLScate  of  Hatcher  that  he  was  In  fact 
sworn.  Hatcher  states  In  the  certificate  tbat 
he  certlfles  '*on  oath";  but  the  attesting 
ollloer  does  not  state  tbat  Hatcber  was  in 
fact  sworn,  or  tbat  be  knew  tbat  Batcho: 
was  assuming  the  obligation  of  an  oath,  or 
tbat  he  administered  an  oath.  Nor  does  it 
appear,  by  reading  Hatcher's  certificate,  or 
by  the  contents  of  the  certificate  being  called 
to  the  attention  of  the  officer,  that  the  latter 
knew  that  Hatcher  was  certifying  on  oath. 
The  language  used  in  the  certificate  would 
have  been  as  effectual  to  obligate  Hatcher  if 
he  were  actually  sworn  as  if  the  phraseology 
appropriate  to  an  ordinary  affidavit  had 
been  used.  But  there  Is  no  Jurat  to  the  cer- 
tificate. Instead  of  the  attesting  officer  who 
was  qualified  to  administer  oaths  stating 
that  the  certificate  was  sworn  to  and  sub- 
scribed before  him,  it  is  merely  stated  that 
it  was  signed  before  him.  On  this  subject, 
see  Oreen  v.  Bhodes,  8  Oa.  App.  301,  68  S.  B. 
1090.  The  very  fact  tbat  an  officer  author- 
ized to  administer  an  oath  certified  no  more 
than  that  the  proposed  affiant  "signed"  the 
statement  In  question  Is  of  Itself  sufficient 
to  cause  a  suspicion  tbat  for  some  reason 
the  administration  of  an  oath  was  dispensed 
with,  that  the  proposed  affiant  was  in  fact 
not  sworn,  and  that  for  that  reason  the  offi- 
cer who  signed  the  Jurat  purposely  omitted 
the  usual  form,  to  the  effect  that  the  person 
who  signed  was  first  sworn.  Of  course  it 
was  not  essential  that  the  deputy  clerk 
should  have  administered  a  formal  oaili;  but 
Xt  was  Ills  duty  to  have  called  dw  attention 
'of  the  AgaeT  of  Qie  sworn  certificate  to  the 
fact  tbat  he  was  assuming  the  obligation  of 
an  oath.  One  of  the  teste  for  detennlning 
whether  one  who  makes  an  affidavit  or  oUier 
sworn  certlflcate  was  in  fact  sworn  is  a 
determination  ot  the  anestion  whether  the 
affiant  oould  be.  convicted  of  falsely  swear- 
ing. In  any  trial  for  perjury  or  fiilse  swear^ 
ing  it  Is  absoluteily  essential  to.  prove  .(hat 


931 : 

oath  was  administered  before  it  becomes 
material  to  Investigate  whether  the  state- 
ments alleged  to  have  been  false  were  telae 
or  true.  Certainly  the  certificate  In  the  pres- 
ent case,  If  employed  in  a  criminal  prosecu- 
tion, would  not  serve  even  to  indicate  that 
Hatcher  had  sworn.  Wljen  the  officer  before 
whom  the  writing  is  signed  does  not  know 
that  the  signer  proposes  to  be  sworn,  there 
in  no  administration  of  an  oath,  and  the  re- 
cital as  to  an  tmtb  is  not  more  binding  than 
in  a  case  where  ttie  signer  himself  does  not 
consciously  assume  the  obligation  Imposed 
by  an  oath.  Since  it  does  not  appear  from 
the  record  that  there  was  any  effort  to 
amend  Uw  affidavit  verifying  Qie  copy  mort- 
gage we  are  of  tbA  oplnUm  tiiat  the  oonrt 
erred  in  overruling  the  second  groimd  of  tbe 
affidavit  of  lllegaUty.- 

[2]  The  third  ground  of  the  affidavit  of  Ule- 
gallty  presents  tbe  contention  that  the  paper 
which  It  was  sought  to  foreclose  was  not  a 
mortgage,  but  only  a  promissory  note.  This 
ground  was  properly  overruled,  for  the  cove- 
nant and  agreematt  that  tbe  property  de- 
scribed In  tbe  papOT  should  be  held  by  tbe 
maker  "in  trust"  for  Its  payment  is  sufficient 
to  create  a  mortgage  Uen.  Tbe  Code  does 
not  require  that  any  particular  A>rm  of  ex- 
pression shall  be  nsM  to  create  a  mortgage. 
It  is  evident  from  the  language  employed 
that  it  was  the  intention  of  the  maker  of 
the  note  to  create  a  special  lien  operative 
upon  the  property  descrit>ed,  and  the  expres- 
sion uped  is  tantamount  to  the  ordinary 
term  "mortgage."  In* Jackson  v.  Carswell, 
34  Ga.  278,  Jackson  gave  a  note  describing 
land  as  advertised  by  SoUlns  Stanley,  admin- 
istrator of  Braijamin  Jackson,  and  promised 
to  pay  certain  named  persons  fSOO  "out  of 
said  land."  The  Supreme  Court  held  that 
this  instrument  contained  "all  the  necessary 
stipulations  to  create  a  mortgage  Hen."  We 
think  the  stipulation  to  "hold  property  in 
trust"  with  which  to  pay  a  note  is.  really 
stronger  than  simply  to  say  a  note  is  to  be 
paid  "out- of  the  land." 

Another  ground  of  attack  upon  the  mort- 
gage was  that  the  property  was  not  sufficient- 
ly described,  and  we  think  this  ground  was 
properly  overruled,  under  the  ruling  in  Thom- 
as Furniture  Co.  v.  T.  &  C.  rumiture  Co.,  120 
Ga.  881,  882,  48  S.  E.  833.  See,  also,  Stephens 
V.  Tucker,  55  Ga.  543 ;  Crlne  v.  Tifts,  65  Ga. 
644;  Duke  v.  Neisler,  134  Ga.  S»4,  68  S.  B. 
827,  137  Am.  St  Eep.  250.  In  the  Neisler 
Case  the  description  did  not  go  as  far  as  that 
contained  in  the  mortgage  now  before  us; 
but  the  Suiweme  Court  htid  tbat  a  mortgage 
containing,  as  a  description  of  the  property 
mortgaged,  the  language  "our  crop  planted 
this  year,  and  on  which  said  fnrtlUser  is 
used,"  was  not  void  for  uncertainty.  See, 
also,  Broat^  v.  O'Neal,  94  Ga-  478,  20  8.  B. 
113;  Patterson  v.  Bvans,  91  Ga.  799,  18  8. 
Ei.81. 

Even  if  the  afflda.vit  of  foredosare  is  fait 
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er  and  move  vmiMi6  In  Its  deBcr^tlon  of 
the  property  tikan  the  mortgaxe,  the  added 
teims  <3t  deser^on  oonld  not  bave  ramlted 
In  barm  to  the  deCendant  In  the  foredoaare 
tbe  mortgagee  waa  compelled  to  atand  on  the 
mortgage  and  be  confined  to  ita  description ; 
but,  aince  tbe  description  In  the  mortgage 
conld  properly  be  supplemented  by  parol  «x- 
planation,  the  IncluEdon  In  the  affidavit  of  a 
descrlpttcn  of  the  land  upon  which  the  mort- 
gaged property  was  grown  oonld  not  have 
harmed  the  defendant 

It]  HoweTer,  alnce  there  wa&no  proof  that 
the  fertilizer  sold  hy  the  plaintiff  was  nsed 
in  the  cultivation  of  the  cotton,  the  Identifi- 
cation of  the  property  only  partially  describ- 
ed In  the  mortgage  Itself  was  not  completed 
by  parol,  and  It  was  therefore  error  to  have 
directed  a  verdict  for  the  plaintiff.  It  Is  true 
that  the  defendant  did  not  testify  that  the 
guano  was  not  placed  under  the  cotton;  but 
there  was  no  testimony  whatever  that  the 
guano  was  in  fact  need  on  the  cotton,  and 
affirmative  proof  upon  this  point  was  essen- 
tial under  the  rulings  of  the  Supreme  Court 
in  Patterson  v.  Bvans,  91  Oa.  799,  18  S.  E. 
31 ;  Thomas  Furniture  Go.  v.  T.  &  0.  Co.,  120 
Oa.  881,  48  S.  B.  383,  and  citations. 

The  court  erred  in  directing  a  verdict  as 
to  the  cotton,  because  it  waa  not  made  to 
appear  that  the  guano  waa  nsed  In  the  culti- 
vation of  the  cotton  levied  upon,  and,  if  It 
was  not  so  used,  the  cotton  levied  opon  was 
not  subject  to  the  mortgage. 

Judgment  reversed. 


OHARLBfiTFON  A  W.  a  R.  00.  T.  BROWN. 
(No.  4,006.) 

(Oourt  of  Appeals  of  Georgia.   Oct  81,  1018.) 
(SvtMm»  &y  fk«  04Hirt.f 

1.  HaSTIS  and  SKBVAITT  a  248*)— INJUBT  TO 
BAIUOAD  BlfPLOTi— BiOHT  OF  BBOOVUT. 
This  waa  aa  action  agaioHt  a  railway  com- 
pany under  the  federal  Employers'  Liability 
Act  (Act  April  22,  1008,  c.  149.  3S  SCat  66  [U. 
S.  Gomp.  St.  Bupp.  1911,  p.  1322])  to  recover 
damages  for  personal  injurfea.  The  case  made 
by  tbe  petition  was  subatantially  as  follows: 
The  plaintiff  waa  a  locomotive  fireman  on  the 
defendant's  train,  which  operated  dal^  between 
Oeotvia  and  Sonth  Carouna.  At  a  point  in 
South  Carolina  the  track  was  being  repaired, 
and,  when  tbe  train  apon  whidi  the  plaintiff 
waa  employed  approached,  one  of  the  track  flag- 
men grabbed  a  nag  ot  distress,  and  in  an  ex- 
cited manner  ran  up  tbe  track  of  the  railroad, 
met  the  train,  and  eignaled  It  to  atop;  there- 
upon the  enfineer,  after  putting  on  the  emergen- 
cy brakes,  jumped  from  the  engine,  and  the 
plaintiff,  seemg  that  the  rails  of  the  track  ahead 
of  the  en^e  were  out  of  line  and  "buckled," 
and  believing  that  the  train  would  l>e  wrecked 
and  hia  life  be  in  peril,  jumped  from  the  engine, 
and  in  doing  ao  suatained  serious  injury.  It  ia 
alleged  that  tbe  defendant  waa  negligent  in  suf- 
fering ita  roadbed' to  get  out  of  order  and  its 
rails  to  become  "buckled,"  and  in  not  placiiig  a 
danger  flag  at  a  sufficient  distance  on  its  Ime 
from  the  place  where  the  tnuft  was  out  of  or- 


der, after  the  "buckled"  eonStbo  of  Oe  track 

had  been  discovered,  to  ban  notified  the  em- 
ployes on  the  engine  of  the  danger,  and  thus 
have  prevented  the  application  tn  the  emersen- 
cs  brakes  and  the  apparent  necessity  for  the 
pli^tiS  te  jump  from  tiie  eogineu  Beld,  that 
the  petition  was  not  subject  to  general  demar- 
rer,  nor  to  demurrer  upon  tiie  ground  that  the 
aegligtmee  complained  of  was  not  tbe  proximate 
cause  of  the  injury,  nor  was  it  essential  to  al- 
lege that  the  train  actually  ran  off  the  track. 
The  plaintiff  did  not  complain  of  injuries  "sna- 
tained  by  reason  of  a  derulment,  but  complain- 
ed of  injuries  resulting  from  tus  fall  ia  cw- 
seqneDoe  of  the  Jump  made  necessary  fay  an 
emergency  broniht  abont  by  the  Jefenaaiit 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  U  7^-794;  Dec  Dig.  | 
246.*] 

2.  KfABTBB  AITO  SbBVAUT  (|  228*>— NbOU- 
OZNCK  (S  101*)— iHJtTBT  TO  RAILBOAD  BiU- 
PLOtA— GoNTBIBTnOST  Nkoliobnci. 

The  allegations  of  the  petition  showed  that 
the  plaintiff  was  ei^aged  in  interstate  com- 
merce, and  the  suit  was  properly  brought  un- 
der the  federal  Bmployerr  Liability  Act  Act 
April  22, 1908,  c.  149,  35  Stat  66  <t7.  S.  Oomp. 
St  Bupp.  1911,  p.  1322).  Under  this  act  it  is 
not  essential  for  the  plaintiff  to  show  thmt  he 
was  free  from  fanit  He  was  entitled  to  re- 
cover for  the  ncsligence  of  tbe  defendant,  and 
his  own  fault  if  any,  would  not  defeat  bat 
merely  go  in  reduction  ot  the  damages. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {|  670.  671;  Dec  Dig.  | 
228;*  Negligence.  Oent  Dig.  U  8S,  168,  164: 
Dec  Dlg.^  loi^ 

3.  'APFBAL  AVO    libROK  (I  302*)— PaBSEHCA- 

XEON  BBX.OW— Anidsaion  or  EviDBifCK. 
Tbe  exception  to  the  admissibility  of  docu- 
mentary evidence,  as  set  forth  In  Uie  eighth 
ground  of  the  motion  for  a  new  trial,  cannot 
be  considered,  because  the  document  to  whidi 
exception  is  taken  is  not  set  forth  in  the  mo- 
tion for  a  new  trial,  ^ther  literally  or  in  sub- 
stance, nor  la  a  copy  attached  thereto  aa  an 
exhibit 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  1744-1752;  Dec.  Dig.  | 
302.*] 

4.  Tbiaz.  (I  255*)— iNsraucnoirs— Failttbe  to 
Bbquest. 

While,  under  the  federal  Employers'  liiabO- 
Act  (Act  April  22,  1908,  c  149.  35  Stat. 
65  [U.  S.  Comp.  St  Sopp.  1911,  p.  1322]},  there 
ia  no  presnmpaon  of  negligence  against  the  rail< 
way  company  in  a  case  of  this  character,  still 
failure  of  the  judge  in  the  present  case  to  af- 
firmatively charge  the  jury  that  there  is  no 
such  presumption  Is  no  cause  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  627-^1 :  Ote.  Dig.  S  255.*] 

5.  BfASTBB  Aifo  Sbrvaht  ^1  246,  289*)— IRJV- 
BT  to  Railboad  BvFLOTfi— Right  ot  Bs- 
covBBT— Question  foe  Jubt. 

Tbe  evidence  authorised  the  verdict,  which 
was  not  legally  excessive,  and  the  question  aa 
to  whether  the  plaintiff's  injuries  resulted  from 
bis  own  n^ligence  or  from  that  of  the  defend- 
ant was  fairly  submitted  to  the  Jniy,  and  there, 
was  sniBdent  evidenoe  to  nqwort  nmr  floAng' 
In  the  plaintltTs  favor. 

[Ed.  Note.— For  otiier  cases,  see  Master  and 
Servant  Cent  Dig.  H  788-794,  1088^  lOBOl 
1092-1182;  Dec  Dig.  ff  246,  2A*Z 

6.  No  Ebbob. 

No  material  onor  of  law  waa  oonmdHad, 
and  tbe  judgment  overruling  the  motfan  ba  a 

new  trial  wfll  not  be  distoroed. 


etlisr  eases  Bss  same  bvle  sad  Bsellan  NXnCBKt  la  Deo.  Dig.  *  Abl  Dig.  Ksy-Nis.  Siiiw  *  Sev'r  lataas 

Digitized  by  Google 


Gft.) 


OHASUSTON  ft  W. 


0.  B.  CO.  T.  BROWN 


983 


fAidiHonal  ByOahMa  by  Bditorial  Staff.) 

7.  MaSTBB  AlVD  SBBVAirr  (I  240*)— IffJUST  TO 

Railboad  EupLOTft— OoimzBUTOBr  Nnu- 

QIROB— EUtBOSROT. 

The  questioD  whether  a  locomotiTe  fireman 
Tras  jnstlfled  in  jumpinK  from  his  anglne  in  an 
emergenc;  depends  upon  whether  he  used  ordi- 
nary care  under  the  cireametanoefl  of  the  emer- 
gency presented  to  Urn,  and  not  apon  the  true 
conditioiia'u  th^  may  have  appeared  to  other 
persons  fat  a  better  position  to  ascertain  the 
real  facta. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Berranti  Cent  Dig.  H  780-^;  Dec.  Dig.  | 
346.*] 

Error  from  City  Court  of  Rlchmona  Conn- 
ty;  Wm.  F.  Ere^  Juds& 

Acttm  by  J.  J.  Bzown  agalnat  the  Gtaarles- 
ton  ft  Westeni  Cuoliu  Railroad  GoiDiMUiy. 
Jn^mait  tot  plaintiff,  and  defendant  brlngi 
error.  Affirmed. 

W.  K.  Miller,  of  Augusta,  for  plaintiff  in 
error.  H.  O.  Ron^,  of  Aagusta*  for  defend- 
ant In  error. 

RUSSEIXs  J.  Brovn,  the  plaintiff  In  the 
court  below,  brought  an  action  for  damages, 
alleging  that  he  was  Injured  while  employed 
as  a  fireman  by  the  defendant  who  was  al- 
leged to  be  a  carrier  engaged  In  Interstate 
commerce.  He  expressly  planted  his  case  up- 
on the  federal  Employers'  Liability  Act  of 
1008  (Act  April  22,  1908,  C  149,  85  Stat  66 
[U.  S.  Comp.  St  Supp.  1911,  p.  1322]).  which 
provides  that  such  a  carrier  shall  be  liable  in 
damages  to  any  person  suffering  injury  while 
employed  by  the  carrier  In  sucA  commerce, 
resulting  In  whole  or  in  part  from  the  neg- 
ligence of  any  of  the  ofllcers,  agents,  or  em- 
ployes of  the  carrier,  or  by  reason  of  any  de- 
fect or  Insufficiency,  due  to  Its  negligence,  In 
its  cars,  engines,  ai^Ilanceii,  machinery, 
track,  roadbed,  works,  boata,  wharves,  or 
other  equipment  Of  course,  in  such  a  case 
the  burden  of  proving  that  the  n^llgence  of 
the  employer  was  the  proximate  cause  of  the 
Injury  rests  upon  the  plaintiff  (Bowers  v. 
SoQthem  Railway  Co.,  10  Ga.  App.  367,  73 
S.  E.  677).  and  the  doctrine  that  the  servant 
assumes  the  risks  ordinarily  incident  to  his 
employment  applies  where  the  action  to  re- 
cover damages  for  personal  injuries  is  bas- 
ed upon  the  federal  Employers*  Liability  Act 
(under  the  same  circumstances  and  condi- 
tions), just  as  it  would  apply  if  the  action 
were  proceeding  under  the  statntes  of  this 
state. 

In  the  case  at  bar  the  plalntifTs  petition 
alleged  that  he  was  a  locomotiTe  fireman  on 
a  passenger  train  of  the  defendant  which 
ran  daily  from  Augusta,  Oa.,  into  the  state  of 
South  Carolina,  and  returned  to  Augusta. 
On  the  occasion  under  Investigation  the  train 
upon  which  the  plaintiff  was  a  fireman  left 
Spartanburg,  S.  C,  at  12 :30  p.  m.  for  Au- 
gusta, and  on  the  return  trip  reached  Wood- 
ruff, S.  C,  and  had  passed  that  station  a 
mile  or  two  when  the  casualty  which  result* 


ed  in  the  pIaintlff*B  Injury  occurred.  The 
petltifm  ali^ea  that  track  hands  were  work- 
iiV  on  the  line  of  the  railroad,  and  that  as 
the  train  aroroacihed  and  mm  within  a  short 
distance  ftrom  where  they  wwe  woiMng,  one 
of  tile  tradt  workmen  grabbed  a  flag  of  dla> 
tress  in  a  very  ezdted  manner,  and  ran  up 
the  railroad,  meeting  the  train,  and  signal- 
ing the  train  to  Uoq,  and  that  Oienrnfion 
the  aigbwer,  after  putting  on  the  emergm- 
ey  brakea,  jumped  from  hie  engine,  and  the 
plalntUC,  seeing  that  the  rails  of  the  track 
ahead  of  the  engine  woe  oat  of  line  and 
**bD^ed,*'  and  that  awarently  the  train 
would  be  wrecked,  and  believing  his  life  to 
be  In  peril,  also  Jumped  from  the  engine,  and 
in  jumping  lost  his  footing  and  fell,  and  the 
lUl  broke  the  bones  of  Us  right  hip,  hie  eol- 
lar  bone,  and  two  ribs.  It  is  averred  Oiat  tlie 
defendant  was  negligent  In  snlEeilng  Ita  road- 
bed to  get  out  of  order  and  its  ralla  to  be- . 
come  "budded,"  and  in  not  pladng  a  danger 
flag  at  a  sufficient  distance  on  its  line  from 
the  i^ce  where  the  track  was  out  of  order, 
after  this  condition  was  discovered,  to  have 
notlfled  the  crew  of  the  passeiqier  train  of 
tlie  danger,  and  thus  have  prevented  the  ne- 
cessity for  aivlying  the  eme^ent^  brakes, 
and  to  have  prevented  tlie  ])3abiiSJr»  Injury. 
The  defendant  demurred  to  the  plalntUTs  pe- 
tition, the  demurrer  was  overruled,  and  up- 
on the  trial  the  Jury  returned  a  verdict  fbr 
tile  plalntiCC  Exception  was  taken  pendente 
Ute  to  the  judgment  overruling  the  demurrer, 
and  this  exception,  as  well  as  that  to  the 
judgment  overruling  the  motion  for  a  new 
trial,  is  presented  for  our  consideration  by 
the  bill  of  exceptions. 

[1]  1.  We  find  no  error  in  the  Judgment 
overruling  the  demurrer.  The  petition  was 
certainly  sufficient  to  withstand  the  ground 
of  the  demurrer  In  which  it  was  Insisted  that 
the  petition  failed  to  set  out  a  cause  of  ac- 
tion, nor  could  the  ground  in  which  it  was 
insisted  that  the  negligence  complained  of 
was  not  the  proximate  cause  of  the  Injury 
be  sustained,  for,  if  the  allegations  of  the 
petition  were  proved,  the  Jury  might  be  au- 
thorized to  infer  that  the  negligence  of  the 
defendant  was  the  prime  underlying  cause 
of  the  injury  suffered  by  the  plaintiff,  and 
that,  though  be  might  have  been  u^ligent  In 
some  respects,  he  would  not  have  jumped  or 
have  been  hurt  but  for  the  concurrent  negli- 
gence of  the  servants  of  the  company.  Nor 
was  it  necessary  for  the  plaintiff  to  allege 
that  the  train  ran  off  the  track.  His  case 
was  not  one  of  a  person  complaining  that  he 
was  Injured  by  reason  of  a  derallmrait  The 
petition  plainly  alleged  that  the  plaintiff  was 
injured  In  jumping  from  the  engine  and  by 
reason  of  the  fall  consequent  upon  the  Jump. 
Therefore  It  is  immaterial,  so  far  as  concerns 
his  right  to  recover,  whether  the  train  re- 
mained upon  the  track  or  was  derailed. 

[7]  The  petitioner  alleged  suffldoit  fiicts  to 
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authorise  snbmltting  to  the  Jury  the  qnestion 
whether  he  was  justifiable  In^Juinplng  from 
the  raiglne  at  a  time  when,  as  It  appeared 
to  him,  his  life  was  In  peril,  for  It  mtuit  be 
borne  In  mind  that  one  who  is  called  to  act 
in  an  emergency  must  necessarily  be  govern- 
ed by  the  surronndlngs  as  they  ac^ear  to 
bim.  and  that,  though  lie  mast  use  ordinary 
care  for  bis  preservation,  the  determination 
of  the  question  as  to  whether  he  did  or  did 
not  use  ordinary  care  Is  to  be  reached  1^  a 
ctmslderation  of  the  aspect  the  drctunatancea 
of  the  emergency  presented  to  him,  and  not 
the  true  condition  as  It  may  have  appeared 
to  bystanders  who,  perhaps,  may  liave  had 
better  (Qiportniil^  of  ascertaining  the  real 
tects. 

[2]  2.  We  think  the  facts  aUeged  dearly 
brougSit  the  case  onder  the  federal  Bmidoy!- 
ers*  UabiUty  Act,  and  that  the  serenth 
gronnd  of  the  demurrer  (whldi,  thoivb 
pllcable  only  to  the  serrath  par^^ph  of  the 
petition,  was  general  In  its  nature)  was  iffop- 
erly  overruled.  Under  the  allegations  of  the 
petition  tile  defendant  was  engaged  in  Inter- 
state commerce;  the  plaintiff  was  employed 
by  It  on  an  interstate  ran ;  he  had  suffered 
an  Injury,  and,  even  If  this  Injury  was  partly 
due  to  his  own  negligence^  if  the  Injury  also 
resulted  In  part  from  the  negligence  of  an 
employe  of  the  carrier,  he  was  entitled  to 
recover.  He  was  not  required  to  show  that 
he  was  free  from  fault  (as  the  employ^  who 
proceeds  for  damages  tmder  the  statutes  of 
this  state  most  do),  if  he  succeeded  In  prov- 
ing that  it  was  negligence  to  give  the  signal 
tci  stop  the  train,  and  that  his  injury  resulted 
primarily  from  this  negligence  of  one  of  the 
carrier's  employes. 

[3]  3.  In  one  of  the  grounds  of  the  motion 
*for  a  new  trial  complaint  is  made  that  the 
plaintiff.  Brown,  was  allowed  to  Introduce  a 
letter  from  the  defendant's  engineer  to  the 
master  mechanic  of  the  railroad  company. 
It  is  assigned  as  error  that  the  engineer  was 
a  witness  under  subpoena  of  the  plalntlir, 
and  therefore  his  reason  for  jumping  from 
the  engine  shonld  hare  been  given  by  him- 
self as  a  witness,  and,  further,  that  his  let- 
ter could  not  operate  as  an  admission  by 
the  defendant  company  nor  bind  it  as  sncli, 
and  the  eases  of  Carroll  v.  East  Tennessee, 
Virginia  &  Georgia  Bailway  Oo..  82  Ga.  452, 
10  S.  B.  163,  6  I*  R.  A.  214,  and  Howard  v. 
Savannah,  Florida  &  Western  Railway  Co., 
84  Ga.  711,  11  S.  EL  4S2,  are  dted  In  support 
of  this  contention.  The  majority  of  the  court 
decline  to  consider  this  gronnd  of  the  mo- 
tion for  a  new  trial,  because  the  document, 
to  the  admissibility  of  wblch  objection  was 
raised,  is  not  set  forth  in  the  motion  for  a 
new  trial,  either  literally  or  in  substance, 
nor  is  a  copy  attached  to  the  motion  as  an 
exhibit.  The  writer  (not  losing  sight  of  the 
decisions  of  the  Supreme  Court  which  re- 
quire documentary  evidence  to  be  exhibited 
in  the  motion  for  a  new  trial)  Is  of  the  o^- 


(Ga. 

ion  that,  even  If  we  should  consider  the  ex- 
ception. It  Is  without  merit  Moved  by  the 
argument  of  the  learned  counsel  for  the  plaln- 
titf  in  error,  X  was  under  the  impression  that 
the  paper  in  question  was  necessarily  a  let- 
ter, and  Its  admlsdblllty  seemed  to  be  doubt- 
ful, because  the  paper  refers  partly  to  mat- 
ters not  connected  with  the  plaintiff,  and 
therefore  fordgn  to  the  Issue.  After  mature 
deliberation,  however,  it  Is  my  oidnion  that 
the  trial  judge  did  not  err  In  oveErullng  tlie 
spedflc  objections  made  to  the  introduction 
of  the  paper,  and  It  Is  idain  that  its  admls- 
slona  could  not  have  harmed  the  defendant. 
It  does  not  appear  from  the  ocmtoits  ot  tlie 
paper  whether  It  was  a  letter  or  a  r^rt 
Bwh  as  is  sometlmeB  required  by  the  rule* 
ta  employers.  The  paper  is  eqnally  sneeeptlr 
ble  of  tither  construction.  Tlie  addreaaee  is 
addressed  as  "master  mechanic"  and  then 
is  no  word  which  refers  to  anytUng  other 
than  the  occnirence  in  which  the  plaintiff 
was  Injured,  nor  Is  there  any  statement  ac- 
knowled^g  rec^pt  of  an  Inqniry,  or  Indi- 
cating that  the  paper  Is  a  letter  In  reply  to 
one  received  by  the  writer.  The  trial  judge 
could  properly  have  held  that  the  paper  sub- 
mitted for  bis  inspection  was  a  r^K>rt  by  an 
employe  to  ids  superior,  and,  even  if  this  is 
not  so,  the  engineer  was  In  charge  of  the 
engine;  he  was,  for  the  occasion,  the  alter 
^0  of  the  defendant  company.  Some  of  the 
statements  in  the  letter  (If  It  was  a  lettert 
could  be  treated  as  admissions  of  the  com- 
pany Itself  because  made  by  Its  altw  ego. 

Of  course,  an  agent's  declarations,  t)eyoDd 
the  scope  of  his  authority,  or  as  to  matters 
outside  the  scope  of  his  dnl7,  cannot  affect 
his  principal,  and  consequently,  in  Wright  r. 
Georgia  Ballroad  &  Banking  Co.,  34  Ga. 
337,  It  is  held  that  the  statements  of  an  agent 
should  not  go  to  the  jury  until  it  has  been 
shown  tliat  his  sayings  relate  to  matters 
within  the  scope  of  his  agency ;  but  the  prin- 
cipal Is  bound  by  statements  made  by  him  as 
to  matters  which  are  peculiarly  within  the 
province  of  Ms  agency.  Under  the  rulings 
in  Imboden  v.  Etowah  &  Battle  Branch 
Mining  Co.,  70  Ga.  87  ai),  113,  Cotton 
States  life  Insurance  Co.  v.  Edward  74  Ga. 
222,  Dobbins  v.  Pyrolusite  Manganese  Coi., 

75  Ga.  4S0,  Georgia  Railroad  Co.  v.  Smith, 

76  Ga.  634,  Krog  v.  Atlanta  &  West  Point 
Railroad  Co.,  77  Ga.  202,  4  Am.  St  Rep.  77, 
as  well  as  in  many  subsequent  cases,  sudi  ad- 
missions of  Hargrove,  the  engineer,  as  re- 
lated to  matters  within  the  scope  of  his  duty 
as  engineer  were  admissible,  whether  the 
communication  to  the  master  mechanic  be 
treated  as  a  formal  report  or  as  corres- 
ponden<»  personal  in  its  nator&  As  was  said 
by  Chief  Justice  Jackson,  In  titie  Imboden 
Case,  supra;  A  corporation  can  only  make 
admissions  through  its  agents,  and  "the  ad- 
missions of  such  agents  acting  within  the 
scope  of  their  power's  and  about  the  busi- 
ness of  their  agency^  are  admlsaibl&  *Hn- 
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less  such  admissions  are  blndli^  on  a  corpo- 
ration. It  cannot  be  bonnd  by  admissions  at 
all.  The  only  way  in  wMch  a  corporation 
can  tallE  and  admit  is  by  agents.  It  Is 
dumb  as  well  as  deaf  by  itself,  having  no 
organs  of  speech  or  hearing  except  by  nat- 
ural persons  as  its  agents."  In  the  present 
case  Hargrove  was  the  engineer  In  charge 
of  the  partlcalar  engine  In  Jumping  from 
which  the  plaintiff  was  hurt  It  was  Ms 
duty  to  operate  the  engine  and  control  its 
movements,  and  as  to  the  partfcolar  engine 
he  was  the  alter  ego  of  the  carrier.  For 
this  reason  it  woald  seem  plain  that  so  mnch 
of  his  commnnlcatlon  to  the  master  mechanic 
as  relates  to  the  particular  facts  touting 
the  operation  of  the  engine  at  the  very  time 
the  plaintiff  was  hurt  was  relevant  testimony, 
and,  even  though  the  communication  con- 
tains some  irrelevant  matter,  the  admission 
of  the  whole  paper  was  not  erroneons,  for 
the  objection  was  not  aimed  at  tjiese  par- 
ticular portl<ms  of  the  paper,  but  was  di- 
rected to  it  as  a  whole. 

The  re^uirment  that  admissions  of  an 
agent  which  bind  his  principal  mndt  be  made 
dnm  ftorvet  opns  is  supplied,  in  a  case  in 
which  the  admlsslDn  is  made  at  a  time  so  tar 
subsequent  to  the  transaction  to  whldi  the 
statement  relates  that  it  cannot  be  said  to 
be  a  part  of  the  res  gestrn,  if  the  statement  Is 
as  to  matters  peculiarly  within  the  very  class 
of  work  intrusted  to  this  agmt,  and  es- 
pecially if  It  is  tbe  business  of  this  agent 
solely,  and  does  not  relate  to  the  acts  or 
duties  of  any  one  else  than  himself.  For 
this  reason,  as  to  so  much  of  the  statement 
of  Hargrove  as  related  to  what  he  himself 
did  In  applying  the  emergency  brakes  and 
stopping  th^  train,  it  la  inomateriai  that  this 
statement  was  made  several  days  after  the 
casualty  in  which  the  plaintifF  was  alleged 
to  have  been  injured.  As  was  held  in  Chatta- 
nooga, etc..  Railroad  Co.  t.  Udd^l,  86  Oa. 
490,  U  S.  B.  868,  21  Am.  St  Rep.  168,  the 
sayings  of  an  agent  are  admissible  only  up- 
on the  princU>Ie  of  being  a  part  of  the  res 
gestae;  but,  in  Evans  v.  Atlanta  &  West 
Point  Etailroad  Co,  66  Ga.  600.  it  is  pointed 
out  that  statements  made  In  the  line  of  the 
agent^s  duty  are  to  be  idassed,  as  to  the  par- 
ticular transaction  involved,  as  part  of  the 
res  gestae.  I  am  of  Qte  opinion,  therefore, 
that  so  much  of  the  engineer's  report  to  the 
master  mechanic  as  relates  to  Aicts  as  to 
which  it  was  his  duty  to  report  was  proper- 
ly admissible. 

[4]  4.  Exception  is  taken  to  the  fact  that 
the  trial  Judge  did  not  instruct  the  jury  that 
under  tiie  federal  Employers'  liabill^  Act 
thore  is  no  presumption  against  the  railway 
company.  The  court  did  not  charge  upon  this 
subject  at  all,  and  -the  request  to  chhrge  was 
merely  oraL  The  real  question  presented, 
therefore,  is  whether  it  was  the  dnt?  of  the 
court  to  point  out  to  the  Jury  the  distinction 
or  difference  between  the  federal  statute  and 
the  laws  ot  fhls  states  due  to  the  fact  that 


there  Is  a  presumption  of  neglll^ence  against 
the  company  where  it  is  sought  to  recover 
damages  under  hie  laws  of  this  state,  but  no 
such  presumption  where  the  r^ht  to  recover 
is  based  upon  the  federal  statute.  We  do 
not  think  that  the  court,  in  thei  absence  of 
an  appropriate  written  request,  Is  in  any 
case  required  to  charge  the  jury  what  Is  not 
the  law.  His  duty  Is  fnlfllled  if  he  tells  the 
Jury  what  is  the  law  applicable  to  the  case. 
In  the  presoit  cas^  In  telling  the  jury  that 
the  plaintiff  was  required  to  prove  all  the  al- 
legations of  n^Ugence  set  forth  In  the  peti- 
tion, or  that  otherwise  the  jury  should  find 
for  the  defendant,  the  judge  certainly  con< 
veyed  no  intimation  that  there  was  a  pre- 
sumption of  negligence  against  the  company, 
and.  In  order  to  bold  that  further  instruc- 
tions we're  necessary,  it  would  have  to  be 
assumed  that  there  was  som^  good  reason 
why  the  Jury  should  have  thought  that  there 
was  a  presumption  before  it  would  appear 
that  a  Jury  of  ordinary  intelligence  would 
have  such  an  impression.  The  Judge  several 
times  told  the  Jury  that  the  action  was  bas- 
ed on  the  federal  Employers'  Liability  Act 
[S]  5.  The  plaintiff  proved  his  case  as  laid. 
The  evidence  was  snffideut  to  authorize  the 
Jury  to  find  that  the  fireman  was  Impelled 
by  the  aspect  of  his  surroundings,  as  they 
appeared  to  him,  to  jump  from  the  engine 
for  the  preservation  of  his  own  safety.  It 
was  not  necessary  that  the  train  should  have 
run  qB  the  track,  since  if  he  waited  fbr  the 
derailment  of  the  train  befbre  Jumping,  be 
might  be  injured  before  he  could  Jump,  or 
mlgbt,  by  the  overturning  of  the  engine,  be 
prevented  from  Jumping  at  ^all.  It  was  for  ^ 
the  jury  to  say  what'  emottona  of  appreben-  ' 
sion  nUght  naturally  and  reasonably  be 
aroused  In  the  mind  of  the  plaintiff,  and  the 
plaintiff  was  authorized  to  act  In  accordance 
with  the  conditions  as  th^  appeared  to  him, 
and  not  as  they  might  have  appeared  to  a 
bystander.  "All  the  authorities  concur  In 
holding  that  the  duty  of  a  person  for  his 
own  safety  In  such  an  emergency  is  not  to 
be  measured  by  the  ordinary  standard,  but 
that  allowance  is  to  be  made  for  the  emo- 
tions. The  authorities  to  this  effect  which 
m^ht  be  dted  amount  to  scores,  if  not  to 
hundreds."  Atlanta,  Knozvllle  &  Northern 
R.  Ca  V.  Roberts,  116  Oa.  608,  42  S.  E.  753 ; 
Georgia  Railway  &  Electric  Go.  v.  GUleland, 
133  Ga.  621,  66  S.  B.  &14;  Smith  Wrights-  - 
vUle  &  Tennille  R,  Co.,  83  Ga.  671,  10  S.  B. 
361.  As  was  said  by  us  In  ruling  upon  the 
demurrer,  the  fact  that  the  engine  was  not 
derailed  is  of  no  consequence  in  determin- 
ing whetber  the  plaintiff  was  Justified  in 
jumping,  for,  as  was  held  in  Southwestern 
Railway  Co.  v.  Panlk,  24  Ga.  866,  **if, 
through  the  default  of  the  company,  or  of 
its  servants,  the  passenger  Is  placed  In  such 
a  perilous  condition  as  to  render  It  an  act 
of  reasonable  precauUon,  for  tiie  purpose  of 
self-preservation,  to  leap  from  the  cars,  the 
company  Is  reqtonslble  for  tibe  injury  be 
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receives  therein,  altbou^  It  be  had  remain- 
ed in  tbe  care  he  would  not  hare  tteen  In- 
jured."  And  the  caw  of  an  employ^  cannot 
differ  from  that  of  a  passoiger  If  the  on* 
pIoy4  la  £ree  from  all  fault  as  to  the  mat- 
ters which  caused  his  periL 

It  la  Btrenuously  Insisted  by  learned  coun- 
eel  for  the  plaintiff  In  error  that  the  hndclii^ 
of  the  track  was  due  to  natural  causes,  and 
that,  since  the  section  force  had  an  hour 
for  dinner,  they  did  not,  after  returning, 
hare  anffldent  time  to  pull  the  track  in  line, 
or  to  And  ont  that  they  could  not  do  so 
before  the  arrival  of  the  train.  Even  If  we 
concede  all  that  la  claimed  in  behalf  of  the 
plaintiff  in  error  upon  this  point,  the  fact 
remains  that  the  Jury  were  authorized  to 
find  that  the  signal  iqton  whl(^  the  train 
was  atoi^ted  waa  not  properly  given,  nor 
given  at  the  jjroper  place,  as  well  as  that  it 
was  not  given  as  aoon  as  It  should  have  been. 
Furthermore^  even  if  the  buckling  of  the 
track  was  dne  to  natural  causes,  the  clr- 
cnmstancei  as  detailed  by  the  plaintiff,  if 
hlB  testimony  was  credible,  authorized  him 
to  infer  that  one  of  the  rails  had  been  taken 
up  in  order  to  cut  it  off.  and  that,  if  be  re- 
mained upon  the  engine  until  the  gap  in  the 
track  waa  reached,  the  engine  would  be  over- 
turned. 

[I]  a  Without  dlacQBslng  at  length  other 
aasignmenta  of  error,  whose  review  would  be 
profltleas  ^ther  to  the  parties  or  the  profes- 
sion, we  are  content  to  express  the  oidnion 
that  no  material  error  of  law  was  commit- 
ted. There  waa  sufficient  evidence  to  au- 
thorize the  verdict,  which  was  approved  by 
the  trial  Judge  upon  review,  and  tbe  Jndg- 
ment  overrollng'  the  moOcm  for  a  n«w  trial 
will  not  be  disturbed. 

Judgment  affirmed. 


HOTSINFILLEK  v.  HOTSINPHJU&R  et  aL 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Oct  14,  1913.) 

fSyllabui  by  tho  Court.} 

1.  LucrrATiON  of  Achohs  (|  46*)— AonoH 

ON  COnTBAOT. 

If  by  the  exprew  terms  of  an  oral  eoa- 
tract  for  continnoas  Bcrvices,  or  the  dear  un- 
derstanding of  tbe  parties,  payment  therefor 
is  to  be  postponed  until  tbe  death  of  the  prom- 
isor, or  provision  made  therefor  in  his  will, 
right  of  action  on  the  contract  does  not  accrue 
to  the  other  party  until  the  death  of  the  prom- 
isor, and  tbe  statnte  of  limitationB  does  not  be- 
gin to  run  until  the  event  contemplated  hap- 
pens. 

[Bd.  Note.r-For  other  cases,  see  limitation 
of  Actions.  Oent.  XMg.  {|  a«0-2S8;  Dec  Dig.  { 
46.*] 

2.  Contracts  d  214*)— Consibuoxioh  —  Fat- 

UE:fT8. 

Though  such  contract  does  not  so  express- 
ly provide  for  postponement  of  payment,  yet 
it  from  the  peculiar  circumstances  of  the  par- 
ties, the  deaungs  between  tbem,  their  confiden- 
tial relations,  and  the  declarations  of  the  prom- 


isor. It  dearly  appears  ^t  audi  was  the  un- 
derstanding irtiich  they  were  to  be  boond, 
the  contract  should  be  so  intarpreted  and  w- 

forced. 

[Ed.  Notsw— For  other  eases,  see  Gmtraeti^ 
Gent  Dig.  H  980-966;  DeoKg.  |  214.*] 

Amfotl  from  dicnit  Oonrt,  Preatcoi  0inint7> 
Bill  by  William  O.  HotslnidUer  against 
George  W.  Hotalnplller  and  others.  Decree 
for  d^BDdanta,  and  plaintiff  appeala.  Kodi- 
fled  and  affirmed. 

Warder  ft  Boblnsm,  of  Grafton,  for  appel- 
hmt 

MILLBB,  J.  Plaintiff,  claiming  to  be  a 
large  creditor  of  the  estate  of  his  father, 
James  W.  Hotsinpiller,  deceased,  sued  John 
A.  HotsinplUer,  executor,  and  others,  in  equi- 
ty, seeking  to  charge  that  estate  with  the 
jMyment  of  his  debt  of  $2,938.40,  which  his 
bill  alleges  was  for  labor  performed  for  his 
father  during  his  life  time,  "in  the  year 
1909,  and  for  several  years  prior  thereto," 
and  which  he  alleges  was  never  paid  by  de- 
cedent nor  by  his  executor  since  ,hi8  death. 
There  la  no  allegation  of  an  express  contract 
that  said  labor  was  to  be  paid  for  at  tes- 
tator's death,  or  provision  made  therefor  in 
his  wlU.  It  is  alleged  that  the  personal  es- 
tate la  Insuffldent  to  pay  the  debts,  and  that 
the  executor  has  failed  to  bring  any  suit 
within  the  time  prescribed  by  statute,  to  aub- 
Ject  the  real  estate  to  the  payment  of  tbe 
debts,  wherefore  plaintiff's  suit 

The  executor  demurred  to  and  answered 
the  bill,  the  answer  putting  in  issue  the  va- 
lidity of  the  alleged  account,  and  pleading 
the  statute  of  limitations.  The  demurrer 
was  overruled,  and  issue  being  Joined  on  the 
general  replication  to  the  answer,  the  ease 
was  referred  to  a  commissioner,  to  report 
the  debts,  and  other  matters  usual  in  such 
eases. 

On  the  evidence  Introduced  the  commission- 
er found  and  reported,  among  other  things, 
a  debt  in  favor  of  plaintiff  for  $939.00,  for 
five  years  services,  1,6^  days,  at  sixty  centa 
per  day.  No  exceptions  were  filed  to  this  re- 
port, and  the  court  decreed  that  sum  to  plain- 
tiff, who  has  appealed  to  this  court  to  re- 
verse that  decree  because  he  was  not  al- 
lowed and  decreed  the  full  amount  of  his 
claim.  No  exceptions  were  filed  to  the  re- 
port, but  the  l^al  questloi)  relied  on  Is  Air- 
ly presented  on  the  face  of  the  record.  The 
commissioner  reported  that  if  the  statute  of 
limitations  did  not  apply,  which  with  other 
questions  he  submitted  to  the  court,  plaintiff 
would  be  entitled  to  his  whole  claim,  $3,038.- 
40,  unless  he  should  be  charged  with  his 
board,  clothing,  etc.,  during  the  five  Interven- 
ing years  he  was  an  invalid  and  was  main- 
tained by  testator.  By  its  decree  complained 
of  the  drcult  court  evidently  condnded  Uiat 
the  statute  of  limitations  applied,  for  it 
adopted  the  finding  of  the  commissioner  and 
decreed  to  plaintiff  only  f939.00. 


•Tor  othsr  osms  sm  asms  topis  sad  sMtloa  NUUBBB  in  Dm.  Dig.  *  Am.  Dls.  K«y-Mo.  Sariw  Jk  Buf't  Infans 
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[1]  me  only  wpMnnoe  or  brief  JUed 

bere  was  by  coana^  for  appelant  The  prop- 
oslUoQ  on  wtalcb  they  rely  to  reverse  the 
decree  la  that  j^nttira  elalm  did  not  accme 
outa  after  the  death  of  bla  &ther,  and  that 
the  statnte  of  Umltatlau  did  not  begin  to 
run  until  the  dcS>t  ttien  matored.  If  the 
contract  waa  aa  la  claimed,  right  of  action  did 
not  accrue  nntU  the  death  of  the  testator, 
and  the  i^opoaltton  la  well  founded  in  law. 
Cann  t.  Cann.  40  W.  Ta.  188,  20  8.  B.  910, 
and  Cann  Cann,  45  W.  Ya.  B6S,  81  S.  E. 
823,  and  the  decisions  of  other  courts  refer- 
red to  in  thoae  Caaea. 

[1]  It  la  not  apedflcally  aUeged,  that  by  the 
terms  of  the  ctmtract  for  aaiTleee,  payment 
waa  to  be  made  at  death,  or  proTlaion  made 
therefor  by  will;  but  will  not  proof  of  aoch 
contract  Bun>ort  the  contnct  all^^?  We 
are  dlspoeed  to  bold  that  ft  wllL  We  re- 
cently  decided  that  an  oral  contract  to  make 
a  wllU  If  certain  and  deflnlte  In  terms,  and 
upon  Bufltdent  oondderatlon.  If  eQultable,  la 
valid  and  enforceable  against  the  estate  .of  a 
decedent,  as  any  other  valid  contract  Davld- 
Bon  T.  Davldaon,  79  8.  B.  908^  decided  at  the 
present  term  and  not  yet  officially  retort- 
ed. See,  also,  the  authorities  cited  there- 
in for  the  proposition.  In  Beynolda  t.  Bob- 
inaon,  64  N.  Y.  B89,  that  court  held  that 
where  the  provision  In  a  will  was  not  suffi- 
cient to  cover  compenaatlon  tor  services  ren- 
dered and  to  be  so  provided  f<w,  the  party 
rendering  the  service  bad  cause  of  action 
against  the  personal  representatlTes  of  de> 
cedmt  fbr  any  balance  doe  him  on  bla  con- 
tract The  anthorltlea  are  numerous  for  the 
proposition  that  where  the  agreemmt  Is  for 
services  to  be  compensated  by  provision  In 
a  will,  and  the  win  makes  no  such  provision, 
an  action  at  law  lies  to  recover  the  value  of 
such  services.  Besides  our  caaes  and  other 
casea  cited,  aee  monographic  note  to  Johnaon 
T.  HubbeU  (N.  JO  66  Am.  Dec  T73,  78S, 
where  most  of  the  cases  are  collated.  See, 
also,  Jndge  Holt's  concurring  <ndnlon  In 
Cann  v.  Cann«  40  W.  Va.,  at.  page  157,  20 
S.  E).  910,  on  the  queadon  of  the  atatute  of 
llmitation& 

The  cases  referred  to  constltuto  an^ 
grounds  for  the  conclusion  that  where  there 
Is  a  contract  for  services  to  be  rendered,  pay- 
ment to  be  poBtiKmed  until  the  death  of 
promisor,  or  to  be  provided  for  In  Ms  wUl, 
the  cause  of  action  doea  not  accrue  until 
the  death  of  the  deceased  pnnnlaor»  and  ac- 
tion may  be  brought  at  any  time  thereafter 
vrithin  the  polod  prescribed  by  the  statute. 
For  a  full  discussion  of  this  subject,  see 
Stone  V.  Todd,  40  N.  J.  Law.  280  et  seq.,  8 
Aa  aoa  in  that  case  it  is  said  to  be  "weU 
settled  that  where  there  is  no  express  agree- 
ment as  to  the  time  or  measure  of  compensa- 
tion for  long-continaed  services,  the  law  will 
not  Imply  a  postponement  ot  compensation 
until  the  termination  of  the  employment,  but 
for  the  purpose  of  determining  when  the 
statute  will  begin  to  run,  the  hiring  will  be 


regarded  u  ^m  year  to  year."  OttiDg 
Beach  v.  MnlUn.  84  N.  J.  Law,  S43;  Davis 
v.  Gorton,  16  N.  Y.  2S5,  68  Am.  Dec.  684. 
But  as  the  remarka  of  the  learned  judge  fol- 
lowing the  above  quoteOon  are  peculiarly 
pertinent  to  the  case  here^  we  may  with 
propriety  quote  them  alao.  He  says  <4B  N. 
J.  Law,  283.  8  AtL  804>:  *^e  Jury  have 
found  that  there  was  an  understanding  be- 
tween the  plaintiff  and  the  deceased  that 
she  should  remain  In  diarge  of  bis  house- 
hold daring  his  life,  without  any  claim  or 
demand  for  service^  and  at  bis  deaUi,  tf  she 
survived  him,  she  should  be  compensated 
Ubovlly  for  hex  sotIoss,  eitlm  by  will  or 
by  a  ctaa^  against  his  estate^  The  verdict 
can  only  be  austained  upon  such  finding. 
Tfta  tKta  are  very  tilose  on  this  pidnt  It 
is  not  CBBtiraiy  clear  Uiat  If  She  had  left  be- 
fore  the  death  of  the  intestate  an  action  for 
services  rendered  would  have  been  snspended 
until  his  death  opon  any  asnm  agreement 
between  than.  The  result  seems  to  have  been 
reached  by  the  Jury  from  the  peculiar  dr- 
cnmstances  of  the  dealing  between  the  par- 
lies and  their  confldenttal  relation,  showing 
that  there  ma  such  an  understandli^,  by 
wlilch  the  plaintiff  and  the  decedent  were 
bound,  and  his  distinct  statement  that  she 
should  be  well  paid  at  his  death,  and  simi- 
lar expressions  testified  to  by  wltoesses." 

As  in  the  New  Jersey  case,  so  In  this,  the 
point,  on  the  statote  of  limitations,  la  close. 
If  we  ovemtle  the  lower  court  and  give 
plaintiff  a  decree  here  for  the  fall  amount 
of  bis  claim  we  must  find  that  the  contract 
for  services,  which  was  folly  proven,  and 
as  to  which  there  was  no  evidence  to  the 
contrary,  also  includes  a  contract  or  under- 
standing for  postponement  of  payment  till 
death,  or  provision  made  for  same  in  de- 
cedent's will.  Gan  we  reach  this  conclusion 
from  the  evidence?  There  is  little,  )f  any, 
evidence  of  an  express  contract  to  postpone 
payment  until  the  death  of  the  promisor, 
or  to  provide  for  plaintiff  in  his  will,  so  aa 
to  suspend  the  running  of  the  statute.  The 
plaintiff,  whose  evidence,  being  objected  to, 
we  cannot  consider,  swears  that  he  had  a 
contract  with  bla  father  for  sixty  cents  a 
day,  and  that  he  worked  seventeen  years  for 
him  "at  atxty  centi  a  day  by  the  year," 
making  $2,938.40,  subject  to  credlte  $164.20; 
that  he  had  been  paid  eadb  year  on  the  ac- 
count small  amounts,  out  of  which  he  had 
provided  his  clothing.  He  waa  then  asked: 
"Q.  What  did  your  tether  ever  tell  yon  about 
paying  you?  A.  He  said  be  bad  fixed  in  his 
will  for  me  to  get  my  money.  That  la  what 
he  told  me,  be  made  a  provUdon  In  faia  wUL" 
A  disinterested  witness^  Adolpbus  Bvans, 
swore  that  the  teatetor  steted  to  him  that 
he  had  plaintiff  to  stay  with  him  at  fifty 
or  sixty  cents  a  day,  that  plaintiff  waa  a 
good  boy  and  that  be  would  keep  him  with 
him  while  he  lived,  that  testator  had  made 
It  appear  to  him  aa  near  as  he  could  come 
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at  It  that  be  2iad  made  provislott  for  plain- 
tiff in  Ills  win,  and  intended  to  keep  him  on 
the  place  there  with  him.  Wltnesa  iald  this 
conversation  took  place  when  he  tried  to 
bny  the  timber  on  the  testator's  land,  and 
who  declined  to  sell,  giving  as  a  reason  that 
be  had  arranged  thiaga  W.  A.  RodeheaTer, 
another  disinterested  witness,  who  tried  In 
1907,  to  purchase  a  part  of  decedent's  land, 
swears,  that  testator  declined  to  sell,  dvlng 
as  a  reaacm,  *'Jobn  has  got  my  money  and  he 
pays  the  taxes  on  the  land,  teeps  them  paid 
up,  and  be  says  I  don't  owe  very  mnCh,  ex- 
cept  Willie  (meaning  plaintiff)  and  he  says 
I  bare  made  provl^n  tor  him,  but  be  didn't 
say  what  prortelon  or  anythbig  of  the  kind; 
didn't  talk  any  more  ahoat  it"  Rachel 
Hbeets,  a  slater  of  plaintiff,  says,  with  ref- 
erence to  the  alleged  contract:  "I  sat  ri^t 
by  father  when  he  hired  him;  he  said  be 
wonld  give  him  slx^  cents  a  day  the  year 
through,  wet  and  dry,  and  provide  some  of 
his  clotbes  if  be  needed  them."  **Q.  And 
bow  about  board?  A.  Board  went  in  too,  be 
•said."  On  cross-ezamlnatlon:  **Q.  Ton  dont 
mean  to  say  be  undertook  to  faoaid  him. 
fumisb  clotbes  and  pay  him  sixty  cents? 
A.  Yea,  sir,  that  is  what  he  said;  he  said 
be  could  have  some  clothes  out  of  the  trade. 
Q.  As  a  matter  of  fact,  he  has  bad  all  the 
clothes  he  needed  from  the  farm,  or  from 
your  father's  property,  baa  be  not?  A.  I 
suppose  80."  This  witness  also  swears  that 
for  Ave  or  six  years  intervening  between 
title  date  of  the  alleged  contract  and  her 
father's  death,  plaintiff  was  an  Invalid  from 
a  sunstroke,  and  sore  finger,  during  which 
time  ber  father  was  cared  for  by  her  mother, 
her  brother  Lee  and  plaintiff,  but  that  the 
latter  earned  his  board  and  that  they  could 
not  have  gotten  along  without  btm.  No 
claim  is  made  by  plaintiff  for  compensation 
during  these  five  years.  Mrs.  Nc«e,  another 
sister,  after  referring  to  servlcei  rendered 
by  plaintiff,  his  work  on  the  farm,  and  his 
labor  in  caring  for  the  old  people  day  and 
night  testified:  "Q.  What  did  your  father 
ever  say  about  paying  Will  for  bis  services? 
A.  He  said  he  provided  for  bim  in  the  will ; 
and  he  said  It  would  be  good  when  he  was 
gone ;  It  would  all  come  in  a  lump  together. 
Q.  Did  your  father  ever  tdl  you  what  he 
was  to  pay  Will  for  bis  services?  A.  Tea, 
sir,  time  and  time  again;  he  was  to  give 
him  sixty  cents  a  day  and  clothing,"  and 
that  he  was  to  have  his  board.  Mrs.  Hose, 
another  sister,  after  proving  the  declarations 
of  her  fatner  that  he  had  hired  plaintiff  at 
sixty  cents  per  day,  testified:  "Q.  Do  you 
know  whether  or  not  yonr  father  paid  Will 
for  his  services?  A.  He  didn't  pay  him  very 
much;  he  said  he  couldn't;  he  had  his  taxes 
and  things  to  raise,  be  couldn't  pay  these 
other  men.  Q.  Did  yon  ever  hear  him  say 
how  much  he  was  to  provide  for  Will?  A. 
He  told  me,  after  he  was  sick  two  or  three 
years,  he  told  me  had  made  a  will;  I  went 
up  to  wash  for  him  daring  this  time  the 


will  should  have  been  made;  I  wait  up  on 
Tuesday,  he  made  it  along  throng  the  week, 
and  he  told  me  he  made  a  will  and  I  says 
to  him,  'Ton  did?*  and  he  says,  Tes.  I  have 
made  a  vtdll,  for  I  am  paralyzed,  and  I  pro- 
vided for  William  O.  HotslnplUer  in  my  will, 
for  I  owe  him,'  and  be  said  be  wanted  as 
children  to  see  Will  was  paid.  Then  on 
Thursday  before  he  died,  be  died  on  Sunday 
he  called  me  to  the  bed  and  told  me  as 
near  what  he  owed,  who  all  be  owed,  and 
he  wanted  them  paid  to  ttie  bait  cent,  and  be 
said  he  provided  In  Us  will  tor  his  debts  to 
be  paid;  and  he  wanted  WilUam  O.  Hotsin- 
plller  paid,  and  if  there  was  anything  left  he 
wanted  me  to  have  equal  with  the  boys.  Q. 
That  was  on  Tuesday  before  he  died?  A. 
Tea,  sir,  that  was  Sunday  ni^t" 

The  contract  for  sixty  cents  per  day  Is 
fully  proven.  Aideed  this  seems  to  be  con- 
ceded. No  proof  was  offifred  to  the  contitaty. 
But  bow  about  the  contract  to  postpone  imy- 
ment,  or  to  provide  therefor  In  testator's 
wQl?  Unless  we  can  find  from  Uie  evid«ice, 
the  situation  of  0ie  parties  at  the  time  of 
the  contract,  and  afterwards,  and  the  dec- 
larations at  the  old  man  respecting  provi- 
sions to  be  ma^  for  plaintiff  t^t  title  par- 
ties regarded  the  employment  for  a  continu- 
ous service,  to  be  paid  tor  at  the  death  of 
decedent,  or  Oiat  he  was  to  qwdflcally  pro- 
vide tor  such  payment  by  testatorial  devise, 
the  statute  would  run  against  the  debt,  and 
the  decree  below  would  have  to  stand.  As 
noted  we  can  not  consider  plaintiff's  evi- 
dence. If  we  coold  be  does  not  distinctly 
state  that  it  was  a  part  of  the  contract,  that 
payment  was  to  be  postponed,  or  provided 
for  by  will.  He  does  say,  that,  subsequent- 
ly, his  father  told  him  that  be  bad  pro- 
vided for  payment  in  bis  will.  The  will, 
however,  shows  no  8pe<Uc  pnndslon  there- 
for. A  general  provision  is  made  for  pay- 
ment of  all  the  testator's  debts,  as  follows: 
"I  direct  that  all  my  Just  debts  be  paid  as 
soon  after  my  decease  as  conveniently  may  be, 
and  to  that  end  charge  my  whole  estate^  real 
and  personal,  with  the  same."  The  wUl  was 
made  in  1897;  testator  survived  until  1900, 
more  than  ten  years  thereafter.  After  mak- 
ing small  money  bequests  to  bis  daughters 
he  provided  that  the  rest  of  hl3  estate,  real 
and  personal,  should  be  divided  equally  be- 
tween his  four  BOOB,  George,  John,  f^^lUam 
(the  plaintiff),  and  Samuel 

We  do  not  think  the  evidence  dearly 
proves  a  contract  tor  provision  by  will,  such 
as  could  be  wedlflcally  ntoroed  against  de- 
cedent's estate.  But  does  not  tbe  evidence 
prove  a  contract  tor  oontinuous  service  and 
a  mutual  understanding  between  the  parties 
that  payment  was  not  to  be  made  until  tes- 
tator's death,  and  that  no  action  would  ac- 
crue to  plaintiff  until  that  time?  Testator 
had  little  money,  not  aufflctoit  to  pay  all 
his  taxes,  as  the  evidence  shows.  He  had 
no  source  of  income  except  what  was  pro- 
duced from  his  farm,  mainly  by  tJie  labors 
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of  plaintiff,  wbldi  St  tlmefl  had  to  be  divid- 
ed between  tjie  farm  and  the  care  and  nurs- 
ing of  his  father  and  mother.  If  plaintiff 
had  sued  before  his  father's  death  would 
not  a  good  defense  fasTe  been  an  understand- 
ing or  agreement  to  postpone  payment  until 
that  time?  We  think  the  evidence  would 
have  sustained  that  defense.  From  the 
whole  record  it  is  quite  evident,  we  Uilnk, 
that  the  parties  did.  not  contemplate  pay- 
ment before  the  death  of  testator.  His 
flDancial  condition  made  that  impossible. 
This  is  manifest  from  the  numerous  declara- 
tions of  deceased  in  hla  life  tlm&  NotUng 
of  conseQiience  was  paid.  Only  small  snma, 
about  9u£Bclent  to  dotiie  plaintiff  was  ever 
paid.  We  think,  therefore,  we  must  find 
from  the  evidence,  that  there  was  a  mutual 
understanding  between  tlie  parties  that  plain- 
tiff was  to  labor  on,  under  the  contract,  and 
wai^  for  his  pay  ontU  his  father's  death*  and 
thereafter  io&k  to  his  estate  under  some 
general  or  special  provision  to  be  made  in  his 
Villi.  If  this  was  the  understanding  or  agree- 
ment, under  which  plaintiff  worked  fbr  twen- 
ty years,  or  thereabouts,  and  devoted  himself 
to  the  care  and  keeping  of  his  old  parents, 
while  his  brothers  and  slaters  married  and 
went  away  in  other  pursuits,  we  Uiink  the 
cause  of  action  did  not,  under  the  author- 
ities cited,  accrue  until  the  dxoQi  of  his 
father,  and  that  the  statute  of  limitations 
should  not  be  applied.  The  decree  below, 
therefore,  will  be  modified  so  as  to  give 
plaintiff  the  full  amount  of  his  claim,  and 
when  so  modified  it  will  be  affirmed. 


STATE  V.  REED  et  al. 

(Supreme  Court  of  Appeals  of  West  Tirglnia. 
Oct  14.  1913.    Keheariog  Denied 
Nov.  14,  1913.) 

(Bj/Uahut  Ay  ih9  Court.) 

1.  FtTBXJO  Lands  (§  186*)— Suit  fob  Sai*  or 
FoaratrED  School  Lands— Deobei. 

l^ougb  a  decree  of  dlBmissal  in  a  suit  for 
the  aale  of  lands  aa  forfeited,  for  the  benefit 
of  the  school  fund,  recitea  that  it  is  entered  on 
motion  and  by  the  consent  of  the  commission- 
er of  school  lands  and  the  attorney  prosecuting 
the  cause,  yet  if  it  Is  based  on  a  report  of  the 
commissioner  of  school  lands  pursuant  to  the 
latter  provision  of  Code  1906,  ch.  106,  sec.  6, 
and  actnally  dismLsses  lands  from  the  canse, 
it  is  not  a  mere  retraxit  but  an  adjudication. 

[Ed.  Not&— For  other  cases,  see  Public 
Lands,  Cent  Dig.  I  580:  Dec.  Dig.  I  18&*] 

2.  PtTBUc  LAifDB  (1 186*)— Suit  vob  Baix  or 
FoBFEiTED  School  IjANOB— Befobi  of  Goh- 

UISSIONEB. 

When  a  new  coun^  li  formed  from  the 
territory  of  a  county  in  which  a  suit  for  the 
sale  of  forfeited  lands  has  been  instituted,  the 
commiasioner  of  school  lands  of  the  new  coun- 
ty may  make  the  report  in  the  suit  which  is 
contemplated  by  the  latter  profision  of  Code 
1906.  cb.  106,  sec.  6L 

nSd.  Note.— For  other  cases,  see  PnbHe 
I^nds,  Cent  Dig.  g  599;  Dec.  Dig.  g  186.*] 


3.  Public  Lands  (|  186*>--STnrr  fob  Salb  of 
FoBFBiTBD  School  Lands— Rbpobt  or  Gom- 
lasaio  njeb— Heaeing— Delat— Gbounds. 

A  hearing  of  the  matters  raised  by  the  re- 
port of  the  commissioner  of  school  lands,  pur- 
suant to  Code  1906,  ch.  105,  sec.  6,  will  not  be 
delayed  to  enable  a  formal  party  to  the  cause, 
claiming  tiie  right  to  redeem,  to  contest  the 
same,  when  the  matters  are  the  same  as  those 
already  raised  by  the  bill  and  as  to  which  he 
has  bad  ample  time  to  present  his  case. 

[Ed.  Note.— For  other  caaes,  see  Public 
Lands,  Cent  Dig.  |  {599;  Dec  Dig.  |  186.*] 

4.  Public  Lands  ((  186*)— Suit  fob  Sale  of 
Fobfeitbd  School  Lands— Dismissal. 

When  it  appears  by  a  report  of  the  com- 
misfdoner  of  school  laods  that  the  forfeited 
title  to  tracts  involved  in  a  suit  for  the  sale  of 
forfeited  lauds  has  been  granted  by  the  State 
to  another  and  that  there  has  been  no  subse- 
quent forfeiture  of  tiie  same,  the  suit  may 
properly  be  dismissed  as  to  each  tracts, 

[Ed.  Note.— Foe  other  cases,  see  Pnbllc 
Lands,  Cent  Dig.  S  699:  Dec.  Dig.  ft  186.*] 

Appeal  from  Qrcnit  Court,  UAtUm  Gonnty. 

Action  by  tlie  State  against  John  B.  Beed, 
trustee,  and  others.  From  the  decree,  J.  K. 
Anderson,  trustee,  appeals.  Afiirmed. 

Malcolm  Jackson,  of  Charleston,  Edward  C. 
Lyon,  of  New  York  City,  John  W.  Mason,  Jr., 
of  Fairmont,  and  Campbell,  Brown  &  Davis, 
of  Huntington,  for  appellant  Stokes  &  Broo- 
son,  of  Williamson,  and  Holt  &  Duncan,  of 
Huntington,  for  the  State. 

ROBINSON,  J.  The  decree  of  dismissal 
complained  of  was  entered  In  an  old  suit  for 
the  sale  of  forfeited  lands,  begun  In  the  cir- 
cuit court  of  Logan  County  In  the  year  1893, 
and  later  transferred  to  the  circuit  court  of 
Marlon  County.  The  suit  originally  involved 
the  WllUam  MeCleary  grant  of  100,000  acres, 
the  greater  part  of  which  was  in  the  county 
of  Logan  as  the  territory  of  that  county  ex- 
isted at  the  time  the  suit  was  Instituted. 
In  1895,  ^Ingo  county  was  formed  from  the 
bounds  of  Logan.  A  part  of  the  grant  in- 
volved was  thus  thrown  into  Mingo. 

In  1908,  amended  bills  were  filed  in  the 
name  of  tbe  State,  specifying  two  particular 
tracts  of  tbe  original  survey,  lying  on  Syc- 
amore Creek,  In  Mingo,  as  remaining  forfeit- 
ed and  unsold  for  the  benefit  of  the  school 
fund.  These  amended  bills  brought  in  the 
claimants  of  the  two  tracts  and  prayed  that 
the  land  be  proceeded  against  pursuant  to 
the  statute  In  such  case  made  and  provided. 
In  them,  it  was  averred  that  the  commis- 
sioner of  school  lands  of  Mingo  County  had 
reported  the  two  tracts  to  the  circuit  court 
of  Mingo  County,  that  a  proceeding  for  their 
sale  under  the  statute  had  thereupon  been  be- 
gun in  that  court,  but  that  the  same  had 
been  dismissed  when  it  was  found  that  the 
grant  to  whldi  the  two  tracts  belonged  was 
already  involved  in  the  salt  pending  in  Mar^ 
ion  County. 

No  appearance  was  made  to  the  amended 
bills  by  any  claimant  of  the  two  tracts  until 
March,  1911,  when  J.  K.  Anderson,  Trustee, 
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aroelliiit  hCTeln,  appeared  and  tndmd  his 
answer  rfaiminB  title  thereto  In  enccesslon 
to  Mc01«ir7,  admitttng  tbe  allied  f orfeltare, 
and  praying  that  he  be  perpiltted  to  re- 
deem. The  commiBsloner  of  sdiool  lands  of 
Mingo ,  County  filed  a  rqnrt  In  the  cause, 
setting  forth  that  upon  InrestlgaticMi  by  him 
It  had  been  ascertained  that  the  two  tracts 
apeciacally  proceeded  against  by  the  amend- 
ed bills  were  not  subject  to  sale  as  forfirited 
land,  but  were  rightfully  the  property  of  the 
heirs  of  one  Lawson,  by  virtue  of  a  grant 
from  the  State  for  one  tract  and  a  deed  of  a 
commissioner  of  sdiool  lands  for  the  other, 
and  the  regular  payment  of  taxes  on  both. 
Wltb  this  report,  the  grant  and  tite  deed 
through  which  the  heirs  of  Lawson  had  taken 
the  Staters  title  to  the  land  were  exhibited. 
In  Tlew  of  the  matters  found  and  reported, 
the  commlaloner  of  school  lands  of  ICIngo 
County  asked  that  the  suit  be  dismissed  as 
to  the  two  tracts  of  land. 

The  court  refused  to  continue  the  cause  on 
motion  of  Anderson,  Trustee,  but  heard  the 
same  npon  bis  answer,  the  iqiort  of  the 
comndsBloner  of  sduwl  lands^  and  the  other 
papers  and  orders  properly  In  the  cause;  and 
entered  a  decree  dismissing  the  suit  as  to 
the  two  tracts  of  land.  From  that  decree 
Anderson,  Tknstee,  has  appealed. 

t1]  It  appears  fnmt'tbe  decree  Oiat  the 
same  ms  entered  on  the  motion  and  by  the 
consent  of  the  commlsriouer  of  school  lands 
of  Hlngo  Oonnty  and  the  attorney  prosecut- 
ing the  amended  bills.  Appellant  submits  that 
the  decree  shows  that  the  dismissal  was  a 
mere  retraxit  of  the  suit  which  could  not  be 
made  over  his  objection  and  to  tlie  deriva- 
tion of  tiie  right  to  redeem  op«ied  to  him  by 
the  instltntlng  of  the  suit  But  we  hold  Qiat 
the  decree  Is  In  such  terms  that  It  «peaks 
an  adjudication  pursuant  to  the  latter  pro- 
vision of  Code  1906,  eh.  105,  sec  ft  For  the 
sake  of  deamess  we  recite  that  provision : 
"And  if  at  any  time  during  the  pendency  of 
any  suit  for  the  sale  of  school  lands,  whether 
now  pending  or  hereafter  brought,  the  com- 
missioner of  school  lands  of  the  county 
where  such  suit  was  or  may  be  instituted 
shall  become  satisfied  that  part  or  the  whole 
of  tile  lands  sought  to  be  sold  therein  Is  not 
liable  to  sale  for  the  benefit  of  the  school 
fond,  such  commissioner  shall  report  In  writ- 
ing to  the  court  the  fitcts  and  reasons  which 
lead  him  to  that  conclusion,  which  report 
shall  be  filed  and  made  part  of  the  record ; 
and  if  the  court  upon  consideration  therwt, 
and  upon  such  other  inaniry  as  U  may  be  ad- 
vised to  make,  shall  concur  In  such  report, 
In  whole  or  in  part,  it  shall  confirm  the  same 
to  that  extent  and  shall  dismiss  such  suit 
as  to  the  lands  embraced  in  such  report  as 
far  as  It  may  be  confirmed." 

[2]  That  the  commissioner  of  school  lands 
of  Mingo  County  was  the  proper  oflteer  to 
make  sndi  report  as  that  mentioned  tn  this 
statute  we  have  no  doubt  True  he  was  not 
the  commissioner  of  school  lands  of  the  coun- 


ty eo  nomine  In  which  the  suit  was  Insatutr 
ed.  But  his  county,  lOngo,  had  been  takoi 
from  the  county  in  ^hldi  the  suit  was  in- 
stituted, Logan.  The  formatUHi  of  the  new 
county  gave  him  Jurisdiction  over  proceed- 
ings for  tbs  sale  of  all  forf^ted  lands  there- 
in. It  substituted  him,  as  to  this  very 
suit,  tSiett.  already  t>egun,  for  the  commission- 
er of  sdiool  lands  of  the  county  in  which 
the  suit  was  Instituted,  as  far  as  lands  in- 
volved therein  situated  In  the  new  county 
were  concerned.  Indeed,  in  a  sense  the  suit 
was  instituted  in  his  county,  tox  It  was  In- 
stituted when  Logan  and  Mingo  were  one  and 
the  same.  The  divMen  of  the  county  divid- 
ed the  duties  and  acts  to  be  done  under  the 
statute  In  a  suit  already  begun  betwem  the 
offldal  of  the  old  and  the  official  of  the  new 
conn^,  each  taking  Jurisdiction  over  the  for- 
feited lands  within  the  territory  of  his 
county. 

[t]  Did  the  court  err  In  refoslns  appellant 
time  to  meet  the  matters  contained  in  the  re- 
port on  which  tiie  dismissal  was  made?  Ap- 
pellant was  a  purdiaser  ut  the  land  pendente 
lite.  He  and  those  under  ^om  he  held  had 
years  in  which  to  ask  redemption  In  this 
very  suit  When  he  purchased,  the  record 
told  him  that  the  title  which  he  was  taking 
had  been  forfeited,  and  the  examination 
wlilch  he  was  bound  to  make  under  the  law 
in  that  regard  directed  him  to  this  suit  in 
which  the  land  was  involved  for  sale  for 
the  benefit  of  the  school  fund.  But  he  and 
his  predecessors  did  nothing  until  after  the 
amended  bills  were  filed.  Even  then,  though 
a  formally  summoned  party,  though  the 
amended  bills  set  up  the  claim  of  the  Law- 
son  heirs  to  the  land  and  brought  him  in  to 
answer  as  against  the  same,  he  took  no 
steps  In  the  cause  for  more  than  two  years 
to  vindicate  the  right  to  redeem  which  he 
claims  as  against  the  Lawson  heirs  and  all 
others.  When  appellant  filed  his  answer  it 
was  a  delayed  one.  The  court  was  not 
bound  to  grant  him  a  continuance  to  make 
out  a  case,  since  he  showed  no  grounds  for 
a  continuance  by  affidavit  The  statute 
makes  this  rule  applicable  to  ordinary  chan- 
cery causes  also  applicable  here.  Code  1900. 
ch.  105,  sec  7.  Appellant  was  In  default 
and  entitled  to  no  further  time  without  purg- 
ing himself  of  the  delay.  The  rule  Is  Just  as 
pertinent  for  a  wholesome  administration  in 
this  class  of  cases  as  in  any  other.  It  can 
not  rightly  be  said  that  appellant  was  takoi 
by  snrprlas  by  the  report  of  the  commlalon- 
er of  school  lands  and  the  request  of  the 
Steto  to  dismiss  and  OieMion  was  mtttlea 
to  time  In  which  to  meet  these  matters.  Long 
before,  by  the  amended  Ulls,  he  had  been 
summoned  to  meet  the  very  same  claim 
which  was  rqjiorted  by  the  commtBslonK  of 
school  lands  as  warranting  a  dismleeal — the 
claim  of  title  by  the  Lawson  heirs.  Yet  he 
sought  delay  solely  for  the  purpose  of  prov- 
ing only  that  whidi  tha  amended  btUs  called 
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npon  him  to  prove — the  raperiority  of  his 
claim  of  right  to  redeem  oTer  the  claim  of 
title  hy  the  Lawson  heirs.  He  asked  delay 
to  i)reseDt  proof  which  he  already  been 
given  more  than  two  years  to  present  If 
he  had  promptly  filed  his  answer  and  pnt  In 
proof  of  a  right  to  redeem  as  against  the 
Lawson  hMrs,  as  the  bills  called  apon  him 
to  do,  the  filing  of  the  report  and  tlie  asking 
of  the  dismissal  could  In  nowise  hare  af- 
fected his  Interests.  He  was  boond  to  take 
cognizance  that  the  statute  allowed  a  report 
to  be  filed  and  a  dismissal  asked  at  any  time 
and  to  be  prepared  f6r  the  same  by  haying 
diligently  made  out  bis  claim  that  be  was 
entitled  to  redeem  as  against  the  State  and 
all  other  dalmants  of  the  land.  Of  course 
If  the  matter  presented  by  the  report  bad 
been  of  a  claim  which  the  bills  had  not  call- 
ed him  to  answer,  there  might  have  been 
gronnd  for  a  request  for  time  to  meet  the 
same.  Bnt  such  was  not  the  case.  Under 
the  status  of  the  cause  when  it  wns  8ttbmi^ 
ted  by  the  State  In  prosecuting  it,  an»dlant 
was  entitled  to  no  further  time  and  the 
court  could  take  the  cause  for  decision. 

[4J  Platidy  tba  record  of  tbib  ckdm  np- 
ports  the  decree.  Aa  Bubndtted  the  record 
fully  proved  Oiat  Oie  forfBlted  title  which 
appellant  dalmed  the  right  to  redeem  had 
been  sold  liy  ttie  State  to  others  nptm  the 
forfeiture  whidi  appellant  IdmseU  admitted 
and  from  trtildi  be  asked  to  redeem.  The 
record  was  plainly  agalnat  him  as  to  all 
tbat  was  raised  by  tbB  bHIs  and  uikeA  by 
bis  answer.  It  showed  that  the  forested 
title  which  he  asked  to  redeem  had  been  sold 
by  the  State  long  years  before  his  aakli^  the 
redemption,  and  that  there  had  been  no  snb- 
sequoit  forfeiture  of  the  title  thus  passed. 
State  King,  M  W.  Ya.  610,  syL  2,  6S  &  B. 
406.  Hie  decree  was  a  proper  one  to  make. 
It  wHl  he  afDrmed. 

LTNOH,  3^  absent 


GUY  T.  LANABK  FUEL  CO. 

(Supreme  Court  of  Appeals  of  West  Dlrtfnla. 
Sept  80,  1018.    BebearlnK  Denied 
Nov.  14.  1913.) 

t.  MABTBB  and  SBTAIR  a  82*)— LUBZUTT 
TO  SEBTAHT^HXDXOU.  ATIIirDAHOE— NBG- 
UGXNCS. 

A  master  irtio  empkqrs  a  plqrsician  to  treat 
tiis  employes,  and  eoUects  small  montUj  fees 
from  their  wages,  all  of  which  he  tarns  over  to 
the  pbysician  as  his  compensation.  Is  not  liable 
for  tbe  physician's  malpractice,  unless  he  was 
□egligent  in  selecting  or  retaining  him. 

[Ed.  Motev— For  other  cases,  see  Master  and 
Berrant,  Cant  Dig.  |  14S;  Dec.  Dig.  |  92.*] 

2.  Mastes  Ann  Sibtaitt  Q  02*)— Liabiutt 

TO  SEBTAIR^HBDIOAI.  AnBKOAirOB— Nbo- 
UGBHCB. 

Having  sdected  a  competent  phyridan,  the 
master  may  rely  upon  the  presumption  that 


his  competency  will  eonUnne  nntS  notice  eC  a 
change. 

[Ed.  Notftr-For  other  cases,  see  Master  and 
Servant  Cent  Dig.  1 148;  De&  Dig.  |  92.*] 

3.  MaSTEB  ARD  SEBTART  (I  270*)— LfABTT.ITT 

TO  Sbbtant— Mbdioai.  Attendance. 

Evidence  of  the  phyddan'a  general  repu- 
tation for  dmnkumess  In  the  community  in 
which  he  practices  is  admisdble  as  tending  to 
prove  that  the  master  knew,  or  by  proper  oUi- 
gence  should  have  known,  of  it 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  IHg.  H  918-^,  982;  Dee.  Dig. 

1 27a*] 

4.  ICasnn  Atm  Bmrun  Q  02*)— luBiunr 

TO  SBBTAUT— MsniOAI.  ATniTDAHOB. 

To  constitnte  conatmctlve  notice,  the  rep- 
atation  must  be  so  general  and  notorious  that 
ignorance  of  it  shows  neglect  of  the  master's 
daty.  B^nitatlon  confined  to  a  small  nnmbec 
of  the  master's  employes  is  not  sufficient 

[Bd.  Mote.— For  other  cases,  see  Master  and 
Servant,  Cent  Ug.  1 148;  Dea  Dig.  {  92.*] 

6.  Masteb  Ann  Sbbvant  a  92*)— Luaxurr 
to  Sebtakt  —  Medical  Atxehdaroe— No- 
tice or  INCOHFBTBNCT. 

Where  the  reasons  which  are  relied  upon 
to  charge  the  master  with  knowledge  of  the 
physician's  reputation  apply  vrith  equal  force 
to  show  knowledge  by  the  servant  also,  tbe 
negligence  of  the  latter  in  not  complaining  la 
as  great  as  that  of  the  former  in  retaining  the 
phyncian. 

[Ed.  Noter-For  otiier  cases,  see  Master  and 
Servant,  Cent  Dig.  {  148;  Dec.  Dig.  |  92.*] 

Error  to  Circuit  Cotut,  Balelgb  County. 

Action  by  Annie  L.  Guy  against  tbe  Xdinark 
Fud  Company.  Verdict  for  plalntlfF,  and, 
from  an  ordw  granting  a  new  trial,  r'w<"t*# 
biincB  vnnr.  AflBnued.  > 

Sanders  A  Crockett,  of  Bliiefleld,  and  U.  F. 
Matheny,  of  Charleston,  for  plalntUI  in  error. 
Price,  ftnith,  Spllman  ft  Clay,  of  Charleston, 
and  McGlunls  ft  Batcher,  of  Beckley,  for  de- 
fendant In  error. 

WIIilJAMS,  J.  Plaintiff  recorered  a  ver^ 
diet  for  $12,600  damages  against  defendant 
in  an  action  of  trespass  on  the  case  for  a 
personal  Injury,  allied  to  have  been  caused 
by  the  malpractice  of  Dr.  A,  B.  Nelson,  who 
was  employed  by  defendant  company  to  treat 
Its  employes  and  their  families.  The  court 
sustained  defendant's  motion  to  set  aside  the 
verdict,  and  granted  it  a  new  trial,  and  plain- 
tiff was  awarded  this  writ  of  error  to  that 
order  of  the  court  Her  counsel  urge  ttiat  it 
was  error  to  set  aside  the  verdict 

Defendant  is  engaged  in  mining  coal,  an^ 
employs  a  large  number  of  miners.  It  em- 
ployed Dr,  Nelson  to  treat  professionally. 
Its  employes  and  members  of  their  families. 
In  consideration  of  the  physldaD's  services, 
each  married  employ^  was  required  to  pay  a 
monthly  fee  of  $1,  and  each  unmarried  one  a 
fee  of  75  cents.  The  fees  were  deducted  from 
the  wages  earned,  and  the  money  turned 
OTcr  to  the  doctor.  The  company  retained  no 
part  of  it  nor  Is  there  any  evidence  that  it 
profited  by  the  physician's  services.  Plaintiff, 
the  wife  of  Benjamin  M,  Gny,  who  Is  one  of 
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defendant's  employte,  became  111  on  October 
IS,  1910,  and  Dr.  Nelson  was  snmmoned  In. 
Stie  was  then  suffering  great  pain.  Both  she 
and  her  husband  testi^  that  they  told  the 
doctor  that  she  bad  not  menstruated  for  two 
or  three  months,  and  had  then  begun  to  men- 
struate, and  Mrs.  Guy  says  she  told  him  tliat 
such  a  thing  had  never  occurred  in  her  life 
before;  that  she  had  always  been  strong 
and  healthy,  and  r^lar  in  her  periodical 
sickness,  and  that  she  feared  she  was  going 
to  have  an  abortion.  The  doctor  did  nothing 
but  take  her  temperature,  and  give  h«r  a 
few  white  tablets,  and  told  her  she  would 
be  all  right  In  the  morning.  This  visit  was 
made  between  7  and  9  o'clock  in  the  evening. 
He  returned  the  next  day  about  12  o'clock, 
and  did  nothing  but  repeat  the  performance 
of  the  previous  evening.  He  came  to  see  her 
the  third  day.  Plaintiff  says  she  was  then 
very  much  worse,  and  told  blm  that  she  fear- 
ed she  was  going  to  die.  He  made  no  exam- 
ination of  her  person,  and  pronounced  her 
temperature  normal  She  and  her  husband 
both  testify  that  on  the  third  visit  the  doctor 
was  drank.  The  next  day  her  husband  called 
in  Dr.  Hume,  who  made  a  digital  examina- 
tion, and  discovered  that  she  was  suffering 
from  an  abortloa  Dr.  Hume  says  he  found 
that  there  was  some  infection,  necessitating 
an  operation.  He  gave  her  some  medicine  to 
relieve  her  pain,  and  on  the  next  day  re- 
turned, and  curetted  the  uterus,  and  found 
portions  of  an  afterbirth ;  he  also  discovered 
that  septic  poison  had  set  In,  caused,  he  says, 
by  the  retention  of  portions  of  the  afterbirth. 
He  testifies  that  curetting  Is  the  usual  prac- 
tice in  such  case,  and  gives  it  as  his  opinion 
that,  if  this  had  been  done  sooner,  it  was 
strongly  probable  that  infection  and  septlcte- 
mla  would  not  have  followed.  He  also  says 
that  It  was  the  duty  of  a  physician,  having 
the  history  of  the  case,  to  make  a  digital  ex- 
amination. Dr.  Hume  treated  her  for  about 
a  week;  but  she  continued  to  grow  worse  on 
accoont  of  the  Infection,  which  extended  from 
the  uterus  op  into  the  fallopian  tubes,  and  in- 
volved the  ovaries  to  such  an  extent  that  she 
bad  to  be  taken  to  a  hospital,  and  have  them 
removed.  Her  physical  suffering  and  mental 
anguish  were  very  great  She  remained  In 
the  hospital  over  five  weeks.  She  was  then 
37  years  old,  had  been  married  IB  years,  and 
was  the  mother  of  five  children. 

Counsel  for  defendant  practically  admit 
that  the  evidence  Is  suffldait  to  warrant  the 
Jury  In  concluding  that  plalnttfTa  Injury  re- 
sulted from  the  neglect  or  malpractice  of  Dr. 
Nelson,  due  to  his  drunken  condition;  but 
they  insist  that  the  evidence  falls  to  prove 
negUgence  on  the  part  of  defendant,  that  tbe 
jury  were  not  Jostlfied  in  finding  against  it, 
and  that  the  court  properly  set  aside  the  vei^ 
diet 

[1]  To  entitle  plaintiff  to  recover,  tt  is  nec- 
essary to  prove  two  things:  (1)  That  the  mal- 
practice of  Dr.  Nelson  was  the  proximate 
cause  o£  her  injury ;  and  C9  tbat  defendant 


was  negligent  In  selecting  or  in  retaining 
him.  Defendant  was  under  no  1^1  obliga- 
tion to  provide  a  physician  and  surgeon  for 
its  employes ;  but,  having  assumed  to  do  so, 
it  was  bound  to  exercise  reasonable  care  to 
select  a  competent  and  sklUful  one.  Nell  v. 
Flynn  Lumber  C!o.,  77  S.  EL  324;  Big  Stone 
Qap  Iron  Co.  v.  Ketron,  102  Ta.  23,  45  S.  E. 
740,  102  Am.  St  Rep.  839;  Secord  v.  St 
Paul,  etc,  By.  Co.  (a  G.)  18  Fed.  221;  Laub- 
heim  r.  £>e  K.  N.  S.  Co.,  107  N.  Y.  228.  13 
N.  El.  .  781,  1  Am.  6t  Bep.  815;  and  Dye  v. 
Corbln.  69  W.  Ya.  266,  53  S.  E.  147.  It  was 
not  bound  to  select  a  physician  possesAng  the 
bluest  degree  of  competency  and  skill,  but 
only  the  average  sldll  of  phyalciana  In  the 
locally  In  which  he  was  to  practice.  Lawson 
V.  Conaway,  87  W.  Va.  159,  16  8.  SL  6M,  18 
K  R.  A.  627,  38  Am.  St  Bepi  17»  and  Nell  T. 
Flynn  Lumber  Co,  supra. 

"Where  the  hospital  Is  maintained  by  a 
master  for  the  sole  purpose  of  rellevliig  in- 
jured servants,  without  any  Intention  of  prof- 
It  to  himself,  he  is  not  liable  to  his  servants 
for  the  malpractice  of  tbe  physician  employed, 
if  ordinary  care  was  exercised  In  selecting 
him,  although  the  hoivital  Is  supported  by  the 
contributions  of  the  servants."  26  Cyc.  10S2; 
6  -Labatt  (2d  Ed.)  |  2005;  Richardson  v.  Car- 
bon HiU  Coal  Co..  10  Wash.  648,  39  Fac  95; 
and  Quinn  v.  Kansas  City,  etc,  Co..  94  Tenn. 
713,  30  S.  W.  1036t  28  L.  B.  A.  562,  45  Am. 

St  R^.  767.  To  tbe  same  effect  as  above  is 

Neil  V.  Flynn  Lumber  Co.,  supra. 

[2]  Did  defendant  exercise  reasonable  care 
in  the  selection  and  retention  of  Dr.  Nelson? 
If  it  did,  then  It  is  not  liable  for  bis  mal- 
practice ;  otherwise  it  Is  liable.  The  record 
discloses  no  proof  whatever  that  Dr.  Nelson 
was  not  B.t  the  time  of  his  employment  gen- 
erally competent  On  the  contrary.  It  is 
proven  that  he  had  graduated  at  a  reputable 
medical  college,  bad  successfully  passed  an 
examination  by  the  state  medical  board  of 
this  state,  had  had  some  experience  in  ac- 
tual practice,  and  was  recommended  for  em- 
ployment to  defendant's  superintendent  by 
another  reputable  physician.  But  the  con- 
tention la  tbat  after  bis  employment  he  be- 
came so  much  addicted  to  the  excessive  use 
of  Intoxicants  as  to  render  himself  careless 
and  incompetent  and  that  he  had  acquired  so 
general  and  notorious  a  reputation  for  drunk- 
enness In  the  community  that  defendant 
either  must  have  had  actual  knowledge  of  it 
or  was  negligent  in  not  obtaining  such  knowl- 
edge. 

Ni^  more  rigid  rule  Is  applicable  in  case  of 
the  «nployment  of  a  pbyddan  to  treat  its 
servants  than  is  applicable  In  the  case  of 
employment  of  fellow  servants,  and  it  is 
well  settled  in  such  cases  that  the  master's 
duty  is  not  wholly  discharged  by  tbe  exercise 
of  propo:  care  in  tbelr  8atecti<ni  in  the  first 
Instance.  He  Is  bound  to  keep  bims^  ad- 
vised as  to  tbdr  continued  fitness,  so  tar  as 
it  can  be  accomplished  by  proper  supervialoa 
and  snperlnrendenra.   S  Lobstt       XdJ  t 
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1098;  Cooney  r:  GommonwealUi,  etc.,  B.  R. 
Co.,  186  Mass.  11,  81  N.  E.  905 ;  B.  &  O.  B. 
H.  Co.  V.  Hentliorne,  73  Fed,  6»4,  17  C.  G.  A. 
623;  Oblo  &  Miss.  By.  Ca  t.  Collarn,  73 
Ibd.  261,  38  Am.  Rep.  134;  N.  «  W.  B.  B. 
Co.  T.  Nuckola,  91  Va.  193,  21  S.  El  342.  But 
the  same  degree  of  care  to  keep  lilinself  in- 
jformed  of  tbe  continued  fitness  of  his  serv- 
ants Is  not  required  of  the  master  as  In  case 
of  tbcdr  onployment,  or  as  Is  required  in 
keepli^  machinery  and  appliances,  which  are 
known  to  deteriorate  with  use,  in  proper  re- 
pair. On  tbe  contrary,  "when  suitable  and 
competent  persons  have  been  employed,  good 
(Character  and  proper  qaalifications  may  be 
presumed  to  contlnne,  and  the  master  may 
rely  on  that  presumption  until  notice  of  a 
change."  S  Labatt  (2d  Ed.)  S  1098;  Southern 
P.  Co.  T.  Hetzer,  135  Fed.  272,  68  G.  a  A.  26, 
1  L.  B.  A.  <N.  S.)  288 ;  Blake  ▼  Mlalne,  etc., 
B.  B.  CO.,  70  Me.  60,  35  Am.  Bep.  297 ;  iLake 
Shore,  etc.,  By.  Co.  v.  Stupak,  128  Ind.  21<^ 
23  N.  E.  246 ;  Midi.  Cent  B.  B.  T.  Gilbert, 
46  Mich  176,  9  N.  W.  243. 

[8]  A  corporation  acts  hj,  and  obtains 
knowledge  through,  its  officers  and  agoits, 
and  knowledge  acquired  by  tbenk  Is  generally 
attributed  to  it  But  there  Is  no  CTldence 
that  any  of  d^endant's  officers  had  actual 
knowledge  of  Dr.  Ntison's  drunken  baUta. 
On  the  contrary,  it  Is  proren  by  Mr.  L.  EL 
Yoder,  defendant's  chief  en^eer  and  8upeE>- 
intendott,  who  employed  the  doctor,  and  by 
Mr.  John  Porter,  bis  Bucceesor  in  office,  who 
was  In  diarge  of  tbe  mine  at  tbe  time  plain- 
tiff's Injary  oecaned,  that  fbey  had  not 
hoird  of  Dr.  Nelaim's  drinking,  and  knew 
nothing  of  it,  prior  to  October  15,  1910,  the 
time  of  plalnturs  slcknees,  notwithstanding 
they  say  they  made  Inquiry  frequently,  when 
at  Lanark,  to  find  out  If  there  were  any  com- 
plaints against  him.  Moreover,  Ur.  Porter 
says  plalnturs  husband  was  tbe  first  one  who 
thereafter  Informed  blm  of  his  drinking. 
This  testimony  is  not  contradicted,  and  it 
proves  that  defendant  did  not  have  actual 
knowledge  of  tbe  doctor's  inoompetem?. 
But  it  seems  to  be  well  settled  that  tbe  gener- 
al reputation  of  an  employfi  for  drunkenness 
or  habitual  carelessness  in  the  community  in 
wUdi  he  is  employed  is  admissible  as  tend- 
ing to  prove  that  the  master  had  actual 
knowledge  thereof  fuid  that  he  should  have 
been  thereby  put  upon  Inaulry  to  ascertain  if 
that  reputation  was  well  founded.  B.  &  O. 
B.  B.  Co.  V.  HmtbOTne,  78  Fed.  634,  17  a  O. 
A.  628;  Wabash  B.  B.  Go.  v.  Kelley,  103 
Ind.  119,  K.  KL  1B2,  54  N.  B.  752;  DrlSCoU 
V.  aty  of  FaU  Blver,  163  Mass.  105,  89  N.  EL 
1003 ;  Oilman  v.  Elastem  B.  B.  Co.,  IS  Allen 
(Maife.)  438,  90  Am.  Dec.  210;  Davis  v.  BaU- 
way  Co.,  29  Blich.  105.  4  Am.  B^  864; 
Western  Stone  Go.  v.  Wtaalei^  ISl  IlL  472, 
88  N.  EL  241,  42  Am.  St  Bep.  244;  HUts  v. 
Gblcago,  ete..  By.,  66  Midi.  487,  21  N.  W. 
878;  1  Wigmore  on  SMdenc^  f  24a.  In 
Wabash  B.  B.  Ca  v.  Kelley,  supra,  it  was 
held  that:  •*The  reasonable  dlllgenee  which 


a  railroad  company  araat  use  lb'  carrying  out 
its  agreement  to  care  tor  its  injured  and 
sick  employes  includes  the  duty  to  discharge 
a  surgeon  in  chlei;  who  bad  become  Incompe^ 
ent  from  the  use  of  Intoxicants  and  narcotics, 
which  was  notorious  in  the  community,  so 
that  the  supervising  officials  of  the  company 
must  have,  or  at  least  ought  to  have,  known 
it"  Judge  Cooley,  In  Davis  v.  Detroit,  etc, 
B.  R.  Co.,  20  Mich.  124,  4  Am.  Rep.  864,  says: 
"The  Ignorance  itself  Is  ne^^igence  In  a  case 
in  which  any  proper  inquiry  would  have  ob- 
tained the  necessary  information,  and  where 
the  duty  to  Inquire  was  plainly  imperative." 
But  can  we  say  that  it  was  the  duty  of  de- 
fendant to  make  inquiry  ot  persons  in  the 
neighborhood  to  ascertain  if  Dr.  Nelson  had 
continued  to  remain  a  sober  man,  before  It 
had  received  any  intUnation  that  he  was 
drinking?  Such  a  course  would  be  nnusoal 
indeed,  and  we  do  not  think  the  rnles  of  law 
lay  upon  defendant' any  such  requirement 
For,  having  ascertained  that  the  doctor 
was  competrat  at  the  ttme  It  employed  him, 
defraidant  had  a  right  to  presume  he  would 
continue  so.  It  was  reasonable  to  suppose 
that  bis  profbMlonal  skill  would  improve 
with  practice,  and  the  law  does  not  recognize 
such  general  depravity  in  mankind  as  to  ex- 
act of  an  empl(ver  ceasdess  vigilance  to 
guard  against  Its  consequences. 

Does  tbe  testimony  prove  that  the  doctor's 
reputation  for  drunkenness  In  the  community 
in  which  he  was  practiGlng  was  so  goieral 
as  to  establish  negligence  in  diefendant  not  to 
know  of  it?  We  think  not  Certainly  not» 
when  Its  officers  and  managers  in  charge  ot 
its  works  at  Lanark,  where  the  doctor  lived 
and  practiced,  testis  that  they  never  heard 
of  bis  drinking.  Nearly  all  the  witnesses 
examined  on  this  questlm  were,  or  had  been, 
emptoyfis  of  defendant  and  Uved  at  or  near 
its  mlufc  Five  or  six  of  plalntUTs  witnesses 
testlfled  to  having  serat  tbe  doctor  In  a  state 
Of  intoxleatton;  sometimes  two  or  more  ot 
them  being  witnesses  to  the  same  occasion. 
This  testimony  was  admissible  for  the  pur- 
pose of  proving  the  doctor's  incompetency,  as 
there  is  also  evidence  tending  to  prove  that 
he  failed  to  give  plaintiff  proper  treatment 
at  the  time  he  was  called  to  see  her  because 
of  bis  then  drunken  condition.  Bat  it  was 
not  admissible  fOr  tbe  purpose  of  proving  bis 
general  reputation.  1  Wigmore  on  Evidence, 
S  250. 

[4]  On  the  other  hand,  quite  as  many  wit- 
nesses, Including  Ben  Guy,  plaintiff's  hua- 
band,  testlfled  for  defendant  that  th^  never 
heard  his  reputation  tor  drunkenness  or 
sobriety  discussed  prior  to  October  15,  1910l 
In  DrlscoU  v.  Fall  Biver,  168  Mass.  105,  the 
court,  In  discussing  tbe  ^ect  of  evidence  as 
to  the  general  reputation  of  one  of  Ito  em- 
VHoyiB  as  affecting  the  master  with  notice 
of  his  careless  habits,  says:  'TThe  reputatlMi 
of  a  foreman  amongst  a  few  workmok  em- 
ployed under  him  is  not  a  general  reputatkm. 
It  is  mffisly  the  opinion  of  a  small  numbor 
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of  men.  of  which  ttiora  ts  no  saffldait  reason 
to  suppose  the  nuurter  may  be  cognisant,  or 
which  he  may  be  bound  to  heed."  See,  also, 
the  opinion  of  Judge  Oooley,  of  same  purport, 
In  Davis  V.  Detroit,  etc,  R.  R.  Ca,  20r  Mich. 
128,  4  Am.  Bep.  804;  8  Labatt  on  Master 
and  Servant  (2d  Bd.)  f  1106 ;  and  Walkows- 
hl  r.  Penokee,  etc..  Mines,  116  Mich.  029,  78 
N.  W.  895,  41  L.  R.  A.  33. 

B.  E.  Peters,  D.  W.  Anderstm,  Ben  Car^, 
Henry  Thomas,  and  Spencer  Thompson  testl- 
fled  that  they  were  acquainted  with  the  doc- 
tor's reputation  In  tiie  commanlt7,  and  that 
he  had  the  reputation  of  btitng  a  drunkard. 
But  on  oross-exandnatton  none  of  them  could 
gtve  the  names  of  more  than  one  or  two  per- 
sons  whom  they  had  heard  speak  of  the  mat- 
ter, and  generally,  when  a  naipe  was  men- 
tioned, It  proved  to  be  some  tme  of  the  other 
witnesses.  Moreover,  most  of  the  witnesses 
were  unable  to  say  whether  they  had  heard 
it  mentioned  b^re,  or  xtta,  the  time  of 
plalnturs  injory.  SnCh  testimony  Is  too  un- 
certain and  indefinite  to  mn>ort  a  verdict 
depending  on  proof  of  feneral  reputatUm  as 
matter  €t  notioe.  It  dunra  that  the  reputa- 
tion la  limited,  and  not  geneonL  It  does 
not  arlae  to  the  dignity  of  proof  of  a  goieral 
r^mtatlon.  Nor  does  it  inore  Qiat  the  lim- 
ited reputation  for  dnmkennees  was  not  ac- 
quired after  October  16,  IMO,  the  time  of 
plalntllTs  Injury.  Shortly  after  that  time  the 
doctor  was  taken  to  «  aanltarinm,  and  It  Is 
admitted  that  he  thai  acquired  a  very  gen- 
eral rqmtatlon  for  drunkenness.  But  defend- 
ant was  not  affected  by  a  reputation  there- 
after acquired. 

[I]  Bnt  th««  is  another  reason  why  we 
think  the  court  did  not  err  In  setting  aside 
the  verdict,  and  that  is  tUs.  the  evidence 
by  whidk  plaintiff  seeks  to  show  defendanlfs 
TtegUgeaeB  applies  with  equal  force  to  prove 
her  own  ne^tgenoe^  or  that  of  her  husband, 
whidi  ia  the  same  thii^  for  he  acted  as  ha 
Bgeat  in  calling  In  ttie  physician.  Ben  Ony*8 
oppattoBitim  to  know  Dr.  Nelson's  general 
reputation  for  drunkenness.  If  he  had  such 
reputation,  was  equally  as  good  tm.  If  not 
better  than,  that  of  dtfendant's  managers. 
He  lived  In  the  same  oonunnnlty  with  the 
doctor;  they  did  not  Be  saw  him  frequent- 
ly, and  had  on  previous  occasions  called  him 
In  to  treat  members  of  his  fiimlly.  In  Davis 
T.  Detroit  etc,  B.  B.  Oa,  sopn,  vrtildi  wa« 


an  action  by  defandanlfs  *%eBd  yardman* 
to  recover  damages  for  an  Injury  received 
tiirou^  the  carelessness  of  <me  of  Its  engi- 
neers, plaintiff  and  the  engineer  were  fellow 
servant^  and  the  principle  on  whidL  be 
sou^t  to  make  defendant  liable  waa  Its  nev> 
llgenee  In  retaining  a  careless  and  incompe- 
tent fbUow  BOTvant  The  only  evidence  in 
that  ease  to  show  that  dcteadant  knew  or 
should  have  known  of  the  snglneeKs  cai«leaa 
habits  was  the  testimony  of  a  few  witnesses 
as  to  his  ripntatlon  in  tbat  regard.  Judge 
Oooley,  in  discussing  the  effect  of  sach  evi- 
dence xspaa  plaintiff  at  page  126,  says:  *7t 
cannot  be  claimed  that  the  officers  of  the 
company  were  diargeable  vrlth  constructlTe 
notice  of  the  nnfltneas  of  Harris,  and  the 
plaintiff  not  The  same  facta  which  It  la 
claimed  they  ought  to  have  heard  about 
must  have  transpired  in  his  immediate  pres- 
ence, or  at  least  within  the  limited  space 
within  whldi  he  was  constantly  onployed, 
and  In  view  of  those  with  whom  he  was  con- 
stantly associated.  All  the  reasons  which 
charge  the  offlcers  with  knowledge  apply  with 
more  force  to  a  person  situated  as  he  was, 
in  a  position  intermediate  the  persons  who 
would  be  likely  to  complain  and  the  officers 
The  probability  that  he  was  fully  informed 
Is  greater  than  that  tb^  were,  and,  if  they 
were  gnUty  of  n^llgence  in  not  discharging 
Harris,  we  think  the  plaintiff  was  guilty  of 
at  least  equal  negllgwce  In  not  oornxdainlng 
of  blm.** 

We  do  not  mean  to  say  that  the  dn^y  rests 
upon  the  servant,  as  it  does  np<m  the  nuutar, 
to  acquaint  himself  In  regard  to  tbe  oom- 
petency  of  a  fUlow  servant  with  whom  he  is 
working;  bnt  what  we  do  say  is  that  having 
knowledge  of  sodi  Incompetency,  it  Is  the 
servantfs  duty  to  bring  it  to  fiie  attentlw  of 
his  master,  else  he  will  be  held  to  have  as> 
Bumed  the  risk.  And  in  the  present  case  the 
only  evidence  of  knowledge  is  the  testimony 
of  c^taln  witnesses  as  to  nsratatlon,  and  it 
is  Just  as  reasonable  to  suivose  Qiat  Ben 
Guy  had  notice  of  it  as  that  defendant  had. 
Like  a  two-edged  sword,  the  evidence  cots 
both  ways.  See,  alsi^  4  mompson  on  NegU* 
gence,  H  480S,  4890. 

For  the  reasons  faerdn  given,  we  affirm  the 
Judgment  of  ttie  lower  court  and  rwnand  the 
case  for  further  proeeedlngBi 
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HINDMAN  T.  BAPEB. 
[Supreme  Court  of  Geoi^ia.    Oct  1^  1918. 
Beb«uing  DsBied  Not.  18, 191S.) 

(BiflUtbiM  by  the  Oowr*.} 

UNDIABD  AHD  TBRAHT  (I  216*)— KlpCKED- 
IN08  TO  DlSPOBSESS— RMOVXBT  OF  DOUBLB 

Rent.  .      ,    „  J,  , 

Where  one  claiming  to  be  a  landlord  made 
in  affidavit,  and  procured  the  issnaDce  of  a 
mrrant  to  diBpoBMM  another  as  a  tenant  who 
tailed  to  pay  blfl  rent  when  due,  and  who  re- 
fused to  adlver  possession,  and  the  defendant 
interposed  a  counter  affidavit,  denying  that  he 
beld  the  premises  under  the  plalntifC  or  any  one 
from  whom  the  plaintiff  claimed  title,  and 
where  upon  the  trial  the  plaintiff  testified  to 
having  made  a  demand  for  possesBion,  but  did 
not  specie  the  date  thenof.  and  the  pend- 
ant denied  the  making  of  such  demand,  it  was 
error  to  direct  a  verdict  in  favor  of  the  plain- 
tiff for  the  premises,  with  double  rent  for  the  ■ 
year  in  which  the  trial  took  place  and  for  sev- 
eral preceding  years,  including  two  years  before 
the  commencement  of  the  proceeduic. 

[Ed.  Note.— For  other  wm.  see  I*b^4 
und  Tenant,  Cent.  Dig.  H  8B1-86S;  Dee.  Dig- 
I  216  *] 

Elinor  from  Superior  Court,  VUxyA  Conntar; 
John  W.  Maddoz,  Jndge. 

Action  by  Lewis  Baper  against  George 
Hindman.  Jndgmrait  for  plaintiff,  and  de- 
fendant brta^  error.  ■  Berersed. 

On  Marcb  80,  1910,  Rapw  made  an  af- 
adavit  to  obtain  a  warrant  to  diq>os8eflS 
Hindman,  alleging  tbat  one  Raines  luid  rent- 
ed the  laud  to  Hindman  for  the  year  1907  for 
the  sum  of  $30;  that  Balnes  conveyed  the 
land  to  the  plaintiff,  who  la  the  owner  there- 
of; that  EUndman  had  "failed  to  pay  rent 
when  due,  or  any  part  of  rent  for  that  year 
or  since,  and  deponent  desires  possession  of 
the  same  from  the  said  George  Hindman; 
and  that  said  George  Hindman  neglects, 
omits,  and  refuses  to  give  possession  of  the 
said  premises  and  tract  of  land  described 
above  to  affiant"  Hindman  filed  a  counter 
affidavit,  ailing  that  "he  Is  not  holding 
possession  over  and  beyond  his  term;  that 
he  does  not  bold  the  premises  from  the  said 
Lewis  Raper  or  from  any  one  [under]  whom 
the  said  Lewis  Raper  claims,  either  as  al- 
leged in  said  affidavit,  or  otherwise."  The 
plaintiff  amended  his  affidavit  b;  alleging 
as  follows:  Plaintiff  bought  the  land  from 
Balnes  on  November  23,  1907.  Prior  to  the 
pnrchase  Balnea  rented  the  property  to 
Hindman  for  the  year  1907  for  tbe  sum  of 
130.  On  November  2C.  1907.  Raines  swore 
out  a  distress  warrant  against  tlie  defendant 
for  the  rent  of  the  premises  for  that  year. 
On  February  14,  1910,  Judgment  was  render- 
ed in  the  justice's  court  In  favor  of  Raines. 
Hindman  appealed  to  a  Jury  In  that  court, 
and  on  March  12, 1910,  a  verdict  was  render- 
ed In  favor  of  Balnes.  This  was  an  adju- 
dication that  Hindman  was  tbe  tenant  of 


the  plaintiff,  and  the  defendant  is  estopped 
from  denyii^  that  be  is  the  tenant  of  plain- 
tiff. On  the  trial,  at  the  close  of  the  evi- 
dence, tbe  court  directed  a  verdict  for  the 
plaintiff  for  the  premises  in  dispute,  and  for 
double  rent  for  tbe  years  1908,  1909,  1910. 
1911,  and  1912,  amounting  to  V800.  The 
defendant  excepted. 

M.  B.  Eubanks,  of  Rome,  for  plaintiff  in 
error.  Harris  &  Harris,  of  Borne,  for  de- 
fendant to  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  Raines  conveyed  tbe  land  to 'Raper 
during  the  term  of  tbe  tenancy  of  Hindman. 
In  Raines  v.  Hindman,  136  Ga.  460,  71  S.  E. 
738.  38  L.  R.  A  (N.  S.)  863.  Ann.  Cas.  1912C, 
347,  it  was  held  that  Raines  could  not 
evict  the  tenant  after  tbe  exi^ratton  of  the 
term,  on  the  ground  that  tbe  latter  was  a 
tenant  holding  over  beyond  his  term,  or  pn 
the  ground  of  nonpayment  of  rent  In  the 
opinion  it  was  said  that  "Raper  bad  the 
right,  after  1907,  to  dlsposseBs  the  defendant 
as  a  tenant  lioldlng  orw  upon  the  failure 
of  the  latter  tp  deliver  possession  to  him." 
Acting  under  this.  Raper  made  an  affidavit, 
and  obtained  tbe  issuance  of  a  dlspossessory 
warrant  Balnes  proceeded  by  distress  war- 
rant to  recover  the  rent  for  1907,  and  ob- 
tained a  Judgment  therefor.  TWs  adjudicat- 
ed the  existOMe  of  tbe  r^thm  of  landlord 
and  tenant  between  bim  and  Hindman  in 
In  that  year.  Tbe  convciyance  made  from 
Raines  to  Baper  during  the  term  made  the 
latter  the  landlord.  Tbe  direction  of  tbe 
verdict  was,  hovrever,  erroneous.  It  includ- 
ed double  rent  for  the  years  1908  to  1912, 
ln%:Inslve.  Two  of  these  years  antedated  the 
commencement  of  the  present  proceeding. 
Baper  testified  tbat  he  demanded  possession 
from  the  defendant;  tn^  be  did  not  Imow 
the  date  of  the  demand.  Elindman  denied 
tbat  Baper  ever  spoke  to  him  about  vacating 
the  preniises  or  about  rent,  or  gave  bim  any 
notice  to  vacate  A  proceeding  of  this  diar- 
acter  cannot  be  used  as  a  means  of  recover^ 
ing  bade  rent  accruing  betere  any  donand 
for  possession.  Taliey  v.  Mitchell,  188  Ga. 
392,  7S  B.  Bl  405.  Under  tbe  conflicting  evi- 
dence in  regard  to  tbe  demand,  it  was  error 
to  direct  a  verdict 

A  demand  for  poBsesslon  made  by  Raines 
after  he  bad  conveyed  the  property  to  Baper 
would  not  authorise  tbe  latta  to  recover 
possession  with  double  rent  Tbe  Judgment 
against  Raines  on  the  dlspossessory  warrant 
sued  out  by  bim  adjudicated  the  fact  that 
he  was  not  entitled  to  recover  possession,  be- 
cause he  was  not  the  landlord  when  be  com- 
mehced  the  proceeding ;  but  it  did  not  ad- 
jjndicate  that  he  never  had  been  such. 
Judgment  reversed.   All  the  Justices  con- 


Raines,  who  was  tbe  predecessor  in  title  of '  cnr. 
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ATLANTIC  COAST  UNB  BT.  CO.  v. 
COLLINS.   (No.  6^) 
(Court  ot  Appeals  of  Georgia.   Oct  81.  1913J 

(Byilabut  by  iAe  OourtJ 
X.  EviDENCB  ({  320*)— Hbabsat— ExcLCSion. 

Where  a  witness  testifies  to  certain  (acts 
upon  his  direct  examinatloii,  bat  uimii  cross-ex- 
amlaation  shows  that  he  has  answered  from 
hearsay  and  without  any  personal  knowledge  of 
the  facts  about  which  he  has  testified,  his  testi- 
mony should.  OS  hearsay,  be  excluded  from  con- 
sideration, for  the  reason  that  heamy  evi- 
dence is  without  probatiTe  nine. 

[EA.  Note.— For  other  cases,  see  Bridence, 
Cent  mg.  1 1201:  Dec  Dig.  {  320.*] 

2..  Cabkibbs  (I  134*)— Failubs  to  Dblitxi 
Fuioarr— E  viDBNcx. 

Upon  cross-examination  the  plaintiff,  by 
hia  testimony,  demonstrated  that  his  knowledge 
of  the  loss  of  the  six  sacks  of  fertilizer  was  whol- 
ly dependent  upon  hearsay;  and,  the  testimony 
of  those  witnesses  who  would  have  known  of 
the  failure  of  the  carrier  to  deliver  (if  there  was 
a  failure  in  this  respect)  not  being  introduced, 
the  Judgment  in  favor  of  the  plaintiff  in  the 
justice's  conn  was  not  warranted  by  the  evi- 
dence, and  the  certiorari  should  have  been  soa- 
tained. 

I  Ed.  Not&— For  other  casea,  aee  Gairiers, 
Cent  Dig.  H  588-tS92, 607;  Dec  Dig.  1 1B4.*] 

8.  Appeal  and  Bbbob  ({  1078*)— Bbief— 

Abandohueitt  op  Objeotionb. 

The  questions  raised  by  the  demurrers,  not 
being  argued  In  the  briefs^  must  be  treated  as 
having  been  abandoned. 

[Ed.  Note.— For  other  eaaea,  eee  Appeal  and 
Error,  Cent  Dig.  H  4206-4261;   Dec.  Dig.  i 

i07a<] 

Error  from  Saperlor  Court  Mitchell  Coun- 
ty; Frank  Park,  Judge. 

Action  by  G.  D.  ColUos  against  tlie  Atlan- 
tic Coast  Line  Hallway  Company.  Judgment 
for  plaintiff.  From  denial  of  certiorari,  de- 
fendant brings  error.  Beveraed. 

Pope  A  Bennet  of  Albany,  and  Spenoe  & 
Bennet,  of  Camilla,  for  plaintiff  In  error. 

BUSSBm  J.  Judgment  reversed. 


LEATHERS  T.  BABUEN.    (No.  4,803.) 
(Court  of  Appeals  of  Georgia.   Oct  81,  1913.) 

(8vUaTtu$      th«  Court.) 

ExECtrroRS  akd  Aduinistbatobs  CI  444*)— Ac- 
tion BT  ADunmBATOB— Petition- SuFFi- 

CIEITCT. 

Where  suit  is  brought  by  a  plaintiff  In  his 
individual  capacity  to  recover  damages  for  an  al- 
leged injury  to  property,  the  title  to  which  is  al- 
leRcd  to  be  in  him,  an  amendment  merely  adding, 
after  the  name  of  the  plaintiff,  the  words  "as  ad- 
ministrator of"  a  named  person,  is  not  sufficient 
to  state  a  cause  of  action  for  the  recovery  of 
damages  to  property  in  the  plaintiff  as  legal 
representative  of  the  estate  of  that  person,  un- 
less it  is  alleged,  either  in  the  origiul  petition 
or  in  the  amendment  that  the  title  to  the  prop- 
erty was  In  the  person  named  as  decedent,  and 


that  that  person  is  In  fact  dead  and  tliat  the 
plaintiff  has  l>een  duly  appointed  and  qualified 
as  administrator  upon  the  decedent's  eatate. 
The  petition  as  amended  tailed  to  set  forth  a 
cause  of  action  In  the  plaintiff  as  the  legal  rep- 
resentative of  the  person  named,  and  It  was  er- 
ror to  overrule  a  demorrer  rauing  thia  objec- 
ti<»L  In  view  of  this  erroneous  nuingt  it  ia  un- 
necessary to  determine  any  of  the  auestLona  rais- 
ed by  the  plea  in  abatement 

[Ed.  Note. — For  other  cases^  see  Bxecntors 
and  Administrators,  Cent.  Dig.  H  1818-1817, 
1837-1841 ;  Dec.  Dig-  1 444.*] 

Error  from  City  Court  of  CarroUton;  Jas. 
Bttil,  Judge. 

Action  by  H.  C.  Babom  against  C  B. 
Leathers.  '  Plaintiff  amends,  so  as  to  sue  as 
administrator.  Judgment  for  plaintiff,  as  ad- 
ministrator, and  detaidant  brings  error.  Be- 
versed. 

Boykin  A  Boykin,  of  CarroUton,  and  John 
M.  Hoore,  of  Honterama,  for  plaintiff  In  er- 
ror. Newdl  ft  Fielder,  of  Garndltra.  for  de- 
fendant in  error. 

BUBSBIJ^  J.  Judgvo^  rereraed. 


ATEBY  ft  CO.  V.  POPE.    (No.  4,728.) 
(Court  of  Appeals  of  Geor^   Oct  31,  1913.) 

(SylMnu  by  tU  Court.) 

attachmbnt  01 2,  loon— puBADino  (I  lae*)— 

Affidavit— ^'Di]x"—PuBaHABB  Monet. 
The  court  erred  in  dlgmisaipg  the  attacb- 

ment 

(a)  In  an  affidavit  made  to  obtain  an  attach- 
ment for  purdiase  money,  the  statement  fliat  tiie 
defendant  is  indebted  Is  equivalent  to  the  word 
"doe,"  employed  in  the  statute.  CIt.  Code  1910. 

i  sm. 

fb)  The  property  sought  to  be  attached  was 
sufficiently  described  to  enable  the  levying  of- 
ficer to  identify  it  for  the. purpose  of  seiaure. 
Furthermore,  nie  defendant  was  precluded  by 
the  admissions  of  his  answer  from  denying  that 
the  property  was  subject  to  the  attachment; 
and  the  demurrer  should  have  been  filed  at  the 
appearance  term,  and  came  too  late. 

(c)  The  modes  of  procedure  to  be  followed 
in  attachments  for  purchase  money  do  not  differ 
from  attachments  based  upon  other  eronnds  enu- 
merated In  section  6055  of  the  Civil  Code  of 
1910. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  if  5-7,  28(^284:  Dee.  Dig.  »  2. 106  ;* 
Pleading,  Cnt.  Dig.  H  464-469;  Sec  Dig.  | 

199.*] 

Error  from  City  Court  of  Leesbu^;  H.  O. 
Long,  Judge. 

Attachment  proceedings  by  Avery  ft  Co. 
against  B.  F.  Pope,  The  attachment  was 
dismissed,  and  plaintiffs  bring  error.  Be- 
vrawed. 

J.  B.  Hc^l,  of  Leeslmrg,  for  plaintiffs  in 
error.  B.  B.  Forrester,  of  Leesbnrg,  and  Hol- 
llB  Fort  of  Amoicus,  An-  defendant  in  error. 

BUSSELEi,  J.   Judgment  reversed. 


•For  ether  oases  see  same  toplo  ud  aeetten  NDMBBB  in  X>ee.  Dig.  *  Am.  Dig.  Kar-Na  gstlSB  ft  B«>  ladaass 
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ATLAMTIO  OOABT  LINH  B.  CO.  T.  BUNN 
et  aL 

BUNN  T.  ATLANTIC  OOAST  LINO  B.  00. 

(Nob.  4,970,  4,977.) 
(Conrt  ofc  Appeals  of  Geoigia.   Oct  83,  1613.) 

fSyUabut  by  ih«  OourtJ 

1.  BAiuncNT  <S  81*)— AoTxon  »■  Lobs— Bub- 
DEK  or  Proof. 

"In  all  cases  of  bailment,  after  proof  of 
loas,  the  burden  of  proof  la  on  the  bailee  to 
flbow  proper  diligence." 

[Ed.  Note.— For  other  cases,  see  BaiJmrat, 
Cent.  Dis.  S§  124-131;  Dec.  Dig.  f  31.«] 

2.  Trial  ({  2S*)— AiaTOEHV— BiaBT  TO  Ofxh 

AND  Close. 

The  admissions  made  by  the  answer  as 
amended  were  sufficient,  wlthoat  more,  to  en- 
title  the  plaintiff  to. recover  the  damages  sued 
for,  and,  the  amendment  baring  been  filed  be- 
fore an;  evidence  was  Introduced  b;  the  plaintiff, 
there  was  no  error  la  allowing  the  defendant  to 
open  and  conclude  the  argument  to  the  jury. 

[  Ed.  Note.— For  other  cases,  see  TtiaL  Cent 
Dig.  H  44-76;  Dec  Dig.  i  25.*] 

S.  Railheht  (I  31*)^AcnoiT  fob  Loss— Suf- 
FiciENCT  or  Evidence. 

The  defendant  failed  to  snccessfally  carry 
tbe  burden  set  up  by  his  affirmative  defense,  and 
the  verdict  in  nis  behalf  is  without  any  evi- 
dence to  support  it,  and  is  therefore  contrary  to 
law. 

I  Ed.  Note. — For  other  cases,  see  Bailment 
Cent  Dig.  If  124-131;  Dec.  Dig.  |  31.*] 

4.  Pleading  (|  243*>— AiotiiDiimT  to  Pm- 

TION. 

The  judgment  allowini^  the  plaintiff  to 
strike  from  his  petition  an  all^atioQ  which  was 
immaterial  and  not  essential  to  his  case,  but 
was  introduced  merely  by  way  of  inducement 
was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  643-651,  820-«&:  Dec.  Dig.  1 
24a*] 

Error  from  Clly  Court  of  Waycroaa ;  W.  O. 
Lanfcford,  Jo^. 

Action  by  the  Atlantic  Coast  Line  Btilroad 
Companr  against  J.  B.  ft  T.  Bonn.  Judgment 
for  defHidants,  and  plalntUf  brings  error,  and 
defendants  file  crosB-blll  of  ezceptlons.  Re- 
versed on  main  bill,  and  aflBrmed  on  cross- 
UU. 

Tbe  Atlantic  Coast  Line  Railroad  Company 
brought  suit  In  the  dty  court  of  Waycross 
against  J.  R.  ft  T.  Bunn  for  $1^019.95  princi- 
pal, wltb  Interest  It  was  alleged  that  the 
plaintiff  was  a  railroad  company  operating  a 
line  of  road  through  the  county  of  Ware  and 
the  station  of  Fairfax  therein;  that  tbe 
defendants  were  carriers  for  hire,  and  the 
plaintiff  delivered  to  tbe  defendants  at  their 
tramroad  two  freight  cars  in  good  order,  giv- 
ing the  numbers;  that  these  cars  were  de- 
livered to  tbe  defendants  for  nse  on  their 
tramroad,  and  they  i^eed  to  pay  a  per  diem 
for  tbe  nse  of  the  cars;  and  that  while 
these  cars,  with  others,  were  being  moved 
by  the  defendants  over  their  tramroad  and 
across  a  trestle  spanning  what  was  called 
'*Seventeen-MUe  cieek,"  the  bridge  or  trestle 
gave  way,  resulting  in  the  destmctiott  of 


the  two  cars.  The  amount  sued  for  was  the 
value  of  tbe  cars,  less  the  value  of  tbe  trucks, 
which  were  saved,  and  a  small  amount  for 
repairs  made  on  ^e  tracks,  and  a  small  sum 
for  inspecting  the  cars  and  for  freight  cover- 
ing the  transportation  of  the  cars  from  Fair- 
fax to  the  respective  railroads  (stating  fbem) 
to  which  the  two  cars  belonged. 

To  this  petition  the  defendants  filed  a 
general  and  Special  demurrer,  which  was 
overmled,  and  they  filed  an  answer,  practi- 
cally denying  all  the  allegatloDa  of  the  peti- 
tion, or,  for  want  of  sufficient  Information, 
neither  denying  nor  admitting  tlie  all^- 
tlona.  The  defendants  adndtted  tbat  ttiey 
war«  earrUrs  for  hire,  and  that  they  had 
agreed  to  pay  25  cents  a  day  tor  all  cars  fur- 
nished on  their  tramway  by  the  plain  tiffs. 
Pending  the  trial,  and  before  any  evidence 
had  been  Introdnosd,  Oie  def  aidants  offered 
an  amendment  (whidi  was  allowed  over  ob- 
jection), admitting  that  tHe  plaintifC  had  de- 
livered Into  their  possession,  custody,  and 
control  the  cars  described  In  the  petition,  and 
that  they  vwe  damaged  as  alleged  vhile  in 
the  poaacaqion  of  the  defendants,  and  tbat 
the  damages  were  the  sums  claimed  by  the 
plaintlfr,  and  opon  fllli^  this  amendment 
the  trial  Judge  granted  to  the  defendants  the 
right  to  open  and  conclude  the  argument 
This  am^idmtfit  was  allowed  over  the  fol- 
lowing objections:  (a)  rmat  the  amendment 
comee  too  late  to  entitle  the  defendants  to 
the  opening  and  concluding  argument  before 
the  Jury,  because  the  plalntilFs  counsel  has 
already  made  Ms  opting  statement  to  tbe 
Jury,  although  no  evidence  has  yet  been  In- 
troduced by  plaintiff,  (b)  That  the  admla* 
slouB  In  the  amendment  are  not  sufficient  to 
entitle  defendants  to  the  opening  and  con- 
cluding arguments,  because  the  answer,  as 
sought  to  be  amended,  does  not  admit  the 
plalntlfTs  case  as  laid,  and  does  not  admit, 
among  other  things,  that  the  cars  involved 
were  In  good  condition  when  received  by  the 
defendants  from  the  ptalntifl.  The  allowance 
of  this  amendment  Is  complained  of  In  the 
main  bill  of  exceptions.  Tbe  plaintiff  de- 
murred also  on  general  and  special  gronnds 
to  the  original  answer;  the  trial  Judge  sus- 
tained the  demurrer  as  to  certain  portions  of 
tbe  answer  (to  which  ruling  no  exception  was 
taken  by  the  defendant),  and  overruled  the 
demurrer  as  to  certain  other  portions  of  the 
answer.  The  Judgment  overruling  the  de- 
murrer to  these  portions  of  the  answer  Is 
also  complained  of  in  the  main  bill  of  excep- 
tions. * 

The  paragraphs  of  the  answer  which  were 
sustained  as  against  the  demurrer  alleged 
substautialiy  that  tbe  plaintiff  was  guilty  of 
negligence  in  furnishing  to  the  defendants 
cars  which  were  defective,  and  that  the  de- 
fects in  the  cars  caused  tbe  destruction  of 
the  bridge  and  the  consequent  wreck  of  the 
cars.   It  was  objected  by  the  demurrer  that 
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the  ■llesatloni  of  tta  answer  la  this  respect 
did  not  vedflcally  state  the  day  when  the 
cars  were  recelTed  by  the  defendant,  the 
time  when  the  trestle  or  Iwidge  which  fell, 
destroying  the  cars,  was  built,  the  name  of 
the  party  by  whom  it  was  constrncted.  or 
the  names  of  the  employes  of  the  defendant 
by  whom  the  cars  were  being  handled  and 
operated  at  the  time  they  were  wrecked; 
that  the  defects  alleged  were  not  pointed 
out  or  the  manner  in  which  said  defects 
conld  have  caused  a  wreck ;  and  that  these 
averments  of  the  answer  were  simply  the 
condnslons  of  the  pleador  without  the  state- 
ment of  any  facts  upon  which  they  were  bas- 
ed. In  the  answer  relating  to  this  subject  it 
is  alleged  that  the  defendants  cannot  point 
out  the  defects  specifically  in  the  cars  that 
were  destroyed  because  of  their  destruction ; 
bat  they  aver  afflrmatively  that  the  bridge 
or  trestle  was  substantially  built,  that  the 
track  over  the  bridge  was  in  good  order, 
and  that  the  train  pulling  the  cars  was  run- 
ning very  slow,  and  the  inference  drawn 
from  these  facts  by  the  answer  was  that  the 
two  cars  were  defective,  and  that  these  de- 
fects which  could  not  be  described  specifical- 
ly caused  the  wreck  of  the  two  cars. 

The  original  petition,  in  the  fourth,  fifth, 
and  seventh  paragraphs  thereof,  alleged  that 
the  various  rail  carriers  In  the  United  States 
interchange  and  handle  the  cars  of  one  an- 
other under  a  system  of  rules  known  as  the 
"master  car  builders'  rules";  that  under 
the  terms  of  the  said  rules  any  carrier  hav- 
ing In  Its  possession  or  use  the  car  of  an- 
other carrier  thereby  becomes  an  Insurer 
of  the  same,  and  obligated  to  pay  for  the 
same  should  it  be  damaged  or  destroyed 
while  in  its  possession ;  and  that  the  defend- 
ants rec^ved  said  cars  from  the  plaintiff 
in  good  order  for  use  by  them  on  their  said 
tramroad  under  the  rules.  The  plalntUfs 
submitted  an  amendment  to  the  petition, 
striking  therefrom,  the  words  "under  said 
master  car  bulldera*  rules,"  and  over  the  ob- 
jection of  defendant  that  the  strllclng  of 
these  words  constituted  a  new  cause  of  ac- 
tion, this  amendmait  was  allowed.  The  ex- 
ception to  the  allowance  of  this  amendment 
eonstltutes  the  single  asslgnmait  of  error  in 
the  crosft-blU  of  exceptions.  The  verdict 
rendered  on  the  trial  was  in  favor  of  the  de- 
fendants, and  the  plaintilTB  motion  for  a  new 
trial  was  overruled.  The  special  gronnds  of 
the  motion  for  a  new  trial,  so  far  as  materi- 
al, are  covered  by  the  exc^^ns  pendente 
lite.  The  eridoice  will  be  referred  to  in 
the  discusBion  of  the  general  grounds  of  the 
motion. 

Bennet,  Twltty  ft  Reese,  of  Brunswick,  for 
plaintiff  in  error.  J.  B.  Walker,  of  Valdosta, 
and  Andrew  B.  Estes,  of  Waycrosi^  for  de> 
tendants  in  rarer. 

HIIiL.  G  J.  (after  stating  the  facts  as 
above).   [1.2]  L  Did  the  trial  Judge  err  In 


allowing  the  defatdant  to  oipm  and  condnde 
the  argument  upon  tbn  filing  of  Oie  amend- 
ment to  the  answer?  Tbe  attack  made  npou 
this  mUng  la  that  Uila  amendment  was  not 
sufficient  to  entitle  the  defoidant  to  the 
opening  and  conclusion  of  the  argument,  for 
the  reason  that  it  did  not  admit  the  plaln- 
tUTs  prima  fade  right  to  recover.  Objection 
ts  also  made  upon  the  ground  that  the  amend- 
ment came  too  late.  The  latter  objection  Is 
manifestly  without  merit,  the  amendment 
having  been  made  before  the  Introduction  of 
any  evidence  by  the  plaintlfF,  and.  If  the 
amendment  contained  a  suffldent  admis^on 
of  the  plaintifTs  right  to  recover  prima  fade, 
there  was  no  error  In  allowing  the  defend- 
ants the  opening  and  conclusion  of  the  argu- 
ment Culver  V.  Wood,  138  Ga.  60,  74  S.  E. 
TOO;  Brunswick  Railroad  Co.  v.  Wiggine^  113 
Ga.  842,  39  S.  E.  651.  61  U  R.  A.  513;  Cen- 
tral of  Georgia  Railway  Go.  v.  Morgan,  110 
Ga.  168,  86  S.  R  346.  This  must  be  deter- 
mined by  a  consideration  of  the  allegations 
of  the  petition,  which  state  the  cause  of  ac- 
tion, and  the  admissions  made  by  the  amend- 
ment to  the  answer.  The  petition  alleged,  in 
substance  that  the  plolntlfr  railroad  compa- 
ny delivered  to  the  defendants^  as  bailees  for 
hire,  two  described  cars,  to  be  used  by  the 
bailees  in  the  transportation  of  lumbra  to 
their  sawmiU  over  their  tramway;  that  fbe 
defendants  agreed  to  pay  a  certain  per  diem 
for  the  use  of  these  cars;  that  the  two  cars 
in  question  belonged  respectlvdy  to  certain 
named  railroad  companies,  but  were  in  the 
posseaslan  of  the  plaintlfF  at  the  time  of  the 
baOment;  tlut  the  two  can  were  delivered 
by  the  sdalntUCs  to  0ie  defendants  In  good 
order  for  their  use  on  thdr  railroad,  and  the 
deftedants  obligated  tbemselvefi  to  fceei»  the 
said  cars  in  like  good  order,  and  to  pay  the 
plaintiff  fOT  all  damage  or  Injury  to  the  cars 
while  In  tlielr  poasession,  n&^  custody,  or 
cmtroL  Tlie  petitlmi  alleged  the  value  of 
the  two  cars,  alleged  tliat  they  were  destroy- 
ed by  the  negligent  conduct  of  the  defendant 
as  described  in  the  petition,  and  the  suit  was 
brought  to  recover  for  the  damage  sustained 
by  the  wrecking  of  the  can  whUe  they  were 
in  the  possession  of  die  defendants.  Proof 
of  these  allegations  would  have  made  out  a 
prima  fade  case,  for  *ln  all  cases  of  bail- 
ment, after  proof  of  loss,  the  burden  of  proof 
is  on  the  bailee  to  show  proper  diligence." 
GlvU  Code  1910,  |  8469.  The  amendment  to 
the  answer,  upon  the  allowance  of  which  the 
trial  judge  awarded  to  the  defendants  the 
right  to  open  and  condude  the  argument, 
was  in  the  following  language:  "^The  defend- 
ants admit  that  on  or  about  the  Sd  day  of 
August,  1907,  the  plaintiff  delivered  into  tbeir 
possession,  custody,  and  control  the  two  cars 
described  in  plaintifTs  petition,  damages  to 
which  are  sought  to  be  recovered  in  this  case, 
and  that  the  damages  to  said  cars  were  sus- 
tained wUle  they  were  in  the  possession  of 
defendants^  and  that  the  dasufea  were  tlie 
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mms  claimed  by  defendant**  An  analysis  of 
this  amendment  shows  that  three  things  were 
admitted:  The  bailment,  the  damage,  and 
the  amonnt  of  the  damages.  Did  the  admis- 
sion of  these  three  things  give  the  plaintiff  a 
prima  fade  right  to  recover?  These  admis- 
sions, aided  by  the  rale  that  the  burden  of 
proof  of  proper  dnigmce  la  on  the  bailee, 
clearly  made  out  pl^tlfTs  right  to  recover, 
and  to  avoid  UabiUty  it  was  necessary  fbr 
the  defendant  to  eatablish  some  affirmative 
defense,  and  this  it  imdertook  to  do^ 

[I]  The  defteise  set  op  was  that  the  cars 
were  defective,  and  Uiat  these  defects  canaed 
the  wreckage,  and  not  the  n^ligoice.  as 
alleged,  of  the  defendants.  After  a  carefol 
examination  of  the  evidence  we  have  readied 
the  conclusion  that  Uils  dtfense  was  not  es- 
tabUsbed  by  the  evidence;  in  oQux  wwds. 
that  the  premmption  of  negligence  against 
tlie  bailee  <m  prmtf  of  the  bailment  and  of 
damage  waa  not  ovetoome^  Defects  In  tbe 
can  were  alleged  In  Out  most  general  terms. 
None  were  pt^ted  ont  by  Uie  answer.  It 
was  alleged  that  the  trestle  and  the  track 
were  in  akfa  and  sound  condition,  and  tliat 
the  train  was  handled  with  doe  care  by  the 
servanti  of  tiw  defendants,  and  It  la  <£Umed 
that,  as  these  things  were  shown,  the  cars 
must  have  been  defective  else  the  wreck 
conld  not  have  oceorred.  Btit  the  evidence  la 
nncontroverted  that  these  two  cars  were 
carefully  inspected  before  they  were  deliver- 
ed to  the  defendants;  tbat  thej  wm  moved 
by  tbe  plaintiff  from  Brunswick  to  Fairfax; 
that  tbe  defendanta  aeceftted  tbon  without 
any  complaint  and  uaed  tliem;  that  tbey 
were  loaded  by  the  servants  of  the  defttad* 
ante  and  moved  over  their  tramway  for  some 
miles;  and  that  do  defective  condition  waa 
discovered  and  nothing  happened  until  tbe 
trestle  was  reached.  The  trestle  gave  way, 
and  the  cars  broke  loose  from  the  train,  and 
feU  tlirongh  tlM  broken  tresUe.  These  facte 
would  seem  to  indicate  that  tbe  cause  of  tlie 
wreck  was  the  defective  and  unsafe  condltira 
of  tbe  trestle.  Tbe  proof  of  defecte.in  Uie' 
cars  is  more  unsatisfactory  than  the  allega- 
tion oo  that  subject  made  1^  tbe  answer. 
The  evidence  in  behalf  of  the  defendanto  as 
to  any  defects  In  the  cars  is  that  some  of 
the  planks  In  the  sides  or  the  floors  of  the 
cars  were  unsound.  How  could  these  nn- 
soond  planks  cause  the  trestle  to  give  way? 
The  whe^  and  the  trucks  of  the  two  cars- 
were  sound;  only  some  of  the  planks  were 
decayed,  and.  In  passing,  it  might  be  steted 
that  the  defendante  admitted  that  they  had 
subBeqnently  used  some  of  these  planks  In 
constructing  other  cars.  This  being  so,  a 
verdict  for  the  value  of  these  planks  was  de- 
manded. There  being  no  reasonable  causal 
connection  between  the  partially  decayed 
planks  of  tbe  cars  and  the  breaking  down  of 
the  trestle,  it  seems  that  we  mast  look  for 
some  other  cause  of  the  wreck.   This  canse 


is  found  in  the  evidence  for  the  plaintiff  that 
the  trestle  had  been  previously  Inspected  and 
found  to  be  in  an  unsafe  condition,  and  this 
unsafe  condition  was  reported  by  the  Inspec- 
tors to  the  defmdants,  and  they  were  warned 
to  have  necessary  repairs  made;  but  the 
warnings  were  not  heeded.  We  will  not  pro- 
long the  discnssion  on  this  point  We  feel 
constrained  to  grant  another  trial,  because 
wa  do  not  find  any  evidence  of  probative  val- 
ue to  support  the  verdict 

[4]  2.  The  crosa-bUl  of  exceptlona  con- 
tained only  one  assignment  of  error,  to  wit 
that  tbe  court  erred  in  allowing  the  plaintlft 
to  strike  from  the  seventh  paragraph  of  the 
petition  the  following  words  "under  the  said 
master  car  builders'  rules,"  on  the  ground 
that  the  striking  of  said  words  constituted  a 
new  cause  of  action.  This  assignment  of  er- 
ror is  not  meritorious.  The  allegation  of  the 
petition  in  reference  to  tbe  master  car  bulld- 
ertf  rules  was  simply  by  way  of  inducement ; 
the  all^wtion  does  not  relate  to  tbe  cause  of 
action.  It'  was  made  as  an  explanation  of 
the  possession  of  the  cars  by  tbe  plaintiff, 
and  the  measure  of  diligence  wbidi  these 
rules  Imposed  upon  carriers  who  bad  posses- 
alon  of  the  cars  of  other  carriers.  It  had 
nottdng  whatever  to  do  with  the  ItabUlty  of 
the  defendanta,  or  with  the  contract  of  bail- 
ment between  the  plaintiff  and  the  defendante 
relating  to  the  two  cars.  Tbe  allegations  as 
to  these  rules  wore  wholly  Immaterial,  and, 
in  so  far  as  the  cause  of  action  was  concern- 
ed, were  superfluous.  The  Judgment  on  the 
cross  bill  of  exceptions  must  therefore  be  af- 
firmed. 

Judgmoit  (ffi  main  biU  of  exe^vtions  re- 
versed; on  cross-bill  of  exceptions  affirmed. 


THORPE  V.  MAYOR  AND  ALDERMEN  OF 

CITY  OF  SAVANNAH.    (No.  6.180.) 
(Court  of  Appeals  of  Georgia.   Oct  83U 

(SiflUbiu  &r  <A«  Oomrt.) 
MUNIOXPAI.  COBPOBAnONS  (H  63,  601,  604*)— 

Polios  Poweb— Delbgatioh  or  Discbbtior 

— CONTBOLZJED  BY  COUBIS. 

It  is  a  lawful  exerdse  of  the  police  power 
of  a  mnnidpality,  whether  conferred  expressly 
or  under  a  general  welfare  danse,  to  prescribe 
terms  apon  which  citizens  of  the  manicipaltty 
shall  be  permitted  to  beep  cattle  within  its 
corporate  UioitB.  As  inddeatal  to  this  power 
the  monicipality,  through  its  constitotea  au- 
tboritiee,  has  ue  right  to  grant  to  a  dty  offi- 
cial the  discretloD  to  permit  or  to  refuse  an  ap- 
pUcatioQ  of  a  citizen  to  keep  cattle  within  tbe 
corporate  limits,  and.  unless  such  discretion  is 
arbitrarily  abused,  the  courte  will  not  inter- 
fere with  ito  exerase  by  toe  officer. 

[Bd.  Note.— For  other  cases,  see  Monlcipal 
CorporationB,  Cent  Dig.  U  162,  166,  1310, 
133{^1337,  1378,  1879;  Dee.  Dig.  ||  63,  691, 

Error  from  Superior  Court  Chatham  Conn-  . 
17;  W.  G.  Charlton,  Judge. 

Mrs.  V.  L.  Thorpe  was  convicted  of  violat* 
ing  a  dty  ordinance,  and,  from  a  Judgment 


•PorotluvsasesseesuMt^BiidieotlMiNiniBBRbiDM.DlK.*AiD.  Dig.  Kv-Ne.8MlM*Itop'rXndex« 

Digitized  by  Google 


9fiO 


79  SOUTHBASTBRN  BBPOBTBB 


on  certlorul  Btwtainlng  Ot»  convlctiim,  ihe 

brings  error.  Affirmed. 

W.  B.  Stubbe,  of  Savannah,  for  plaintiff 
In  error.  John  Bonrke,  Jr..  and  David  S.  At- 
kinson, botli  of  Savannah,  for  defendant  In 
error. 

BIXX,  O.  J.  Tbe  plaintiff  In  error  was 
convicted  of  vlolatlns  a  city  ordinance  which 
prohibited  the  beeping  of  any  cow  or  cows 
within  the  corporate  limits  of  tbe  ctty  of  Sa- 
vannah except  under  a  permit  first  obtained 
from  the  health  officer  of  the  dty.  On  certi- 
orari the  conviction  was  sustained,  and  the 
plaintiff  In  error  excepted.  The  brief  filed 
In  this  court  by  counsel  for  the  city  so  fair- 
ly and  fully  states  the  fticts  and  so  clearly 
and,  In  onr  opinion,  correctly  states  the  law 
pertinent  to  the  queetlon  raised  by  the  rec^ 
ord  that  we  adopt  without  substantial  change 
that  brief  as  the  opinion  of  this  court 

In  section  1  of  the  ordinance  of  the  dty  of 
Savannah  of  September  8,  1909  (the  caption 
of  which  Is  "An  ordinance  to  provide  regu- 
lations tou<Alng  the  keeping  of  cows,  stables 
for  cows,  dairies,  milk  and  the  sale  of  milk"), 
the  following  language  appears:  "It  shall 
not  be  lawful  for  any  person,  persona,  or  cor- 
porations to  keep  or  possess  within  the  cor- 
porate limits  of  tbe  dty  of  Savannah,  any 
cow  or  cows,  either  for  the  conduct  of  the 
dairy  business,  or  fdr  his  or  her  personal 
use.  unless  aaiA  except  that  a  permit  diall 
have  been  first  obtained  from  the  health  offi- 
cer, permitting  such  cow  or  cows  to  be  lo- 
cated within  the  coiporate  limits  of  the  dty 
of  Savannah."  Section  19  contains  the  penal 
provisions,  as  follows :  "The  violation  of  any 
provision  or  regulation  of  this  ordbiance.  and 
any  ftdlure  to  comply  therewith,  and  the  re- 
fusal or  failure  to  comply  with  any  direction 
or  order  of  the  health  officer  hereunder,  shall 
be  snbject,  upon  conviction  before  the  police 
court  of  tbe  dty  of  Savannah,  to  a  fine  not 
exceeding  fifty  dollars  and  to  imprisonment 
not  to  exceed  toi  days,  either  or  'both,  in  the 
discretion  of  the  court"  The  plaintiff  in  ei^ 
ror  applied  to  the  health  officer  for  a  permit 
to  keep  three  cows  on  her  residence  lot,  as 
she  claimed,  for  ber  personal  use.  Tbe  entire 
lot,  Including  that  portion  with  tbe  Improve- 
ments thereon,  was  only  30  feet  wide  and  90 
feet  In  length  or  depth.  Tbe  health  officer 
refused  a  permit  for  three  cows  but  Inform- 
ed the  plaintiff  In  error  that  he  would  grant 
a  permit  for  one  to  be  kept  on  the  lot  for 
her  personal  use.  One  reason  for  his  refusal 
to  give  a  permit  for  three  cows  was  that,  for 
the  special  reason  hereinafter  mentioned,  the 
lot  could  not  be  malntntned  In  a  sanitary 
condition  with  three  cows  kept  on  It  The 
plaintiff  In  error  declined  to  apply  for  a  per- 
mit for  one  cow,  and  she  contlnned  there- 
after to  keep  three  cows  on  ber  lot  without 
any  permit  She  was  afterwards  summoned 
to  appear  before  the  poUce  court  of  tbe  city 
to  answer  for  a  violation  of  the  foregoing 


ordinance.  Her  case  was  heard  before  the 
recorder  on  February  20.  1913,  and.  upon 
conviction,  a  fine  of  |25  was  Imposed,  wIQi 
the  alternative  of  10  days  in  JalL 

A  certiorari  was  applied  for,  and  in  the  re- 
corder's answer  to  the  writ  It  was  stated: 
"(1)  That  Dr.  W.  F.  Brunner,  health  officer  of 
Savannah,  testified  upon  the  hearing  of  said 
case  that  he  refused  Mrs.  Thorpe  a  permit  to 
conduct  a  dairy  on  the  premises  in  question 
for  the  reason  that  same  was  unsanitary; 
(2)  that  he  refused  a  permit  for  keeping  three 
cows  upon  said  premises  for  the  further  rea- 
son that  said  premises  could  not  be  kept  In 
a  sanitaiy  condition;  the  droppings  from 
said  cows  mixing  with  the  soil  and  canstng 
tbe  entire  premises  to  be  unsanitary  ami  ob- 
jectionable; (3)  that  another  reason  for  his 
refusal  of  three  cows  on  said  premises  was 
that  the  supply  of  milk  from  the  three  cows 
was  more  than  was  dally  needed  for  the  de- 
fendant's (the  plaintiff  In  error)  family,  and 
that  he  had  reason  to  believe  that  the  over- 
plus of  milk  was  being  sold."  The  answer 
was  traversed  as  to  the  above-stated  second 
and  third  paragraphs,  and  the  Jury  on  the 
trial  of  the  Issue  found  "against  the  trav- 
erse of  tbe  second  paragraph  and  for  the 
traverse  of  the  third  paragraph."  It  follows 
concluidvely  that  the  t&ct  was  Judicially  de- 
termined, under  the  atrave-stated  second  par- 
agraph of  the  recorder's  answer,  that  the 
preml£>es  of  the  plaintiff  In  error  could  not  be 
kept  in  a  sanitary  condition  with  three  cows 
on  the  premises,  for  the  reasons  specified  by 
the  health  officer  of  the  dty,  and  that  for 
these  reasons  he  refused  a  permit  for  her  to 
keep  three  cows  thereon.  After  this  fact  was 
thus  established  in  eonjnnctlon  wim  the  otiier 
(acts  not  controverted,  the  Judge  of  the  su- 
perior court  rendered  Us  Judgment  sustain- 
ing the  decUon  of  the  recorder  and  dismiss- 
ing the  certiorari.  To  this  Judgment  tbe 
plaintiff  in  error  enepts. 

The  plaintiff  In  error  contends:  First, 
that  under  the  aforesaid  ordinance  she  has 
the  legal  right  to  keep  three  cows,  and  as 
many  cows  as  she  pleases,  within  tbe  corpor- 
ate limits  of  the  dty,  for  her  personal  use, 
upon  naming  the  number  of  cows  In  her  ap< 
plication,  and  that  the  grant  of  the  permit 
is  mandatory  on  the  health  officer;  and,  sec- 
ondly, that  if  the  ordinance  does  not  give 
her  this  right  and  Invests  tbe  health  ofl3cer 
with  a  discretion  as  to  granting  or  refusing  a 
permit  the  ordinance  is  unconstitutlonBl  and 
void,  as  depriving  her  of  her  liberty  of  action 
and  the  equal  protection  of  the  laws.  It  Is 
contended  by  counsel  for  the  dty  that  under 
this  ordinance  no  person  can  keep  a  cow 
or  cows  within  the  corporate  limits  without 
a  permit  from  the  health  officer,  who  Is  In- 
vested with  a  discretion  as  to  the  grant  or 
refusal  of  the  permit,  as  the  only  means  of 
safeguarding  the  public  health;  and,  sec- 
ondly, that  ordinances  of  a  mnnldpalltr. 
passed  in  the  exerdse  of  the  police  power,  for 
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3ie  preserraUoD  of  the  pnbllc  health^  as  the 
trdlnanoe  In  qnestfon  was  passed,  are  iM>t 
utconstttntloiial  and  Told  for  any  reason, 
[n  Ms  Judgment  dismissing  the  certiorari,  the 
earned  Jadge  of  the  coart  below,  after  qnot- 
ng  from  section  1  of  the  ordinance  and  re- 
ferring to  section  18  as  containing  the  penalty 
tor  violations  of  the  ordinance,  says:  "Wheth- 
er the  health  officer  acted  arbitrarily  or 
Qot  is  not  the  question  before  me.  although  it 
Is  alleged  In  the  petition.  Such  ordinances, 
ieslgned  to  protect  the  health  of  the  entire 
community,  most  of  necessity  have  soma 
drastic  proTlslons  in  order  to  be  effective.  If 
the  health  officer  exceeds  bis  power,  the 
courts  may  Interfere,  but  the  mere  exercise 
of  Judgment,  when  such  prerogative  la  given 
for  the  general  good,  Is  not  necessarily  re- 
versible, unless  It  be  so  patenUy  oppressive  as 
to  leave  the  court  no  alternative.  The  ordi- 
nance Is  not  unreasonable.  Then  Is  a  provl- 
slon  requiring  a  permit  before  a  cow  Is  kept 
on  premlsee  within  the  corporate  limits ; 
cows  were  kept  by  the  plaintiff  in  certiorari 
wlthont  a  permit;  and  the  ordinance  la  there- 
fore violated." 

The  power  vested  in  an  officer  or  public 
body  to  grant  licenses,  unless  mandatory  In 
terms,  carries  with  it  the  right  to  exercise  a 
reasonable  discretion.  2S  Cyc.  623,  and 
cases  dted  Ii»  notes  21  and  22.  In  People  v. 
^^Turster.  14  App.  DIv.  556.  560,  561,  43  N.  T. 
Supp.  1088,  1091,  1092,  the  court  said:  "The 
nature  of  the  provision  that  the  persons  or 
classes  of  persons  referred  to  in  the  ordi- 
nance are  required  to  be  licensed  fairly 
means  that  license  Is  essential  to  enable  or 
permit  them  to  pursue  the  occupations  and 
institute  and  conduct  the  places  of  amuse- 
ment and  entertainment  specified  In  the  ordi- 
nance; and  the  further  provision  that  li- 
censes shall  be  granted  to  such  persons  or 
class  of  persons  by  the  mayor  for  such  pur- 
poses fairly  and  reasonably  imports  tiiat  the 
power  is  vested  In  the  mayor  to  grant  li- 
censes and  that  they  shall  be  granted  by  him 
only.  In  terms,  therefore,  the  provisions  are 
not  imperative.  .  *  *  *  While  the  mayor 
may  be  permitted  to  exorefse  his  Judgment, 
hia  discretion  is  not  anqnalifled.  A  denial  of 
an  application  for  a  llcoue  may  be  such  as  to 
constitute  an  abiue  of  powar.  *  *  *  It 
la  now  quite  well  settled  by  aatbority  that 
public  policy  reqnives  Uiat  power  not  impera- 
tive in  terms  vested  in  the  chief  magistrate 
of  a  city  to  grant  llcensea  dionld  be  deemed 
discretionary.  People  t.  Thaeher,  42  Hnn, 
340 ;  People  r.  Omnt,  68  Hun,  456,  12  N.  T. 
Snpp.  879;  s.  ft.  126  N.  Y.  473.  27  N.  B.  064. 
•  •  •  The  view  here  taken  is  that,  as  in- 
cidental to  the  powtf  vested  In  the  mayor  to 
grant  Ucenses,  he  is  permitted  to  exercise  his 
Judgment  in  such  matters,  without  having 
discretion  expressly  conferred  upon  him  by 
the  ordlTiance,  and  that  the  denial  to  him  of 
such  right  in  the  execution  of  the  power 
granted  iM  d^>endent  upon  a  mandatory  p^0T^ 


slon  of  an  ordinance  of  the  conrnKm  council 
in  that  respect" 

It  is  peculiarly  proper  that  discretion  as 
to  the  granting  or  refusal  of  permits  for  the 
sale  of  milk,  and  for  other  purposes  looking 
to  the  preservation  of  the  public  health, 
shonld  be  committed  to  health  officers  or 
boards  of  health  of  a  city.  People  ex  rel. 
Lieberman  v.  Yandecarr,  81  App.  Dlv.  128; 
80  N.  T.  Supp.  1108;  a.  c.,  175  N.  T.  440,  67 
N.  B.  913,  108  Am.  St  Bep.  781;  s.  c,  199 
n.  S.  562,  26  Sup.  Ct  144,  50  L.  Ed.  305. 
City  conndls  may  exercise  their  police  pow- 
ers tbrou^  the  agency  of  the  municipal 
health  officers.  In  matters  pertaining  to 
health.  It  is  the  invariable  custom  to  dele- 
gate such  authority  to  such  officers,  or  oth- 
er like  functionaries,  and  the  authority  to 
do  so  is  well  recognized.  'New  Orleans  t. 
Charouleau.  121  La.  890,  46  South.  911,  18 
L.  B.  A.  (N.  8.)  868,  126  Am.  St  Bep.  332, 
IB  Ann.  Cas.  46;  Fischer  v.  St  liouis,  194 
U.  S.  361,  24  Sup.  Ct  673,  48  L.  Ed.  1018. 
In  the  case  at  bar  the  health  officer  of  Sa- 
vannah Is  expressly  designated  as  the  officer 
'to  grant  a  permit  under  the  ordinance  in 
question,  and  he  is  clearly  invested  with  a 
discretion  as  to  a  grant  or  refusal  of  such 
permit  The  ordinance  Itself  could  not  In 
Imperative  and  mandatory  terms  specify  all 
the  cases  in  which  the  health  officer  should 
be  required  to  grant  a  permit,  because  each 
case  for  a  permit  necessarily  presents  Its 
own  special  features  and  conditions,  each  of 
which  requires  personal  Investigation  and  a 
consideration  of  the  size  of  the  lot,  its  Iocs 
tion  or  neighborhood,  the  number  of  cows 
applied  for  to  be  kept  on  the  lot  and  all 
other  matters  which  might  affect  the  public 
health;  and  the  health  officer  of  the  city 
is  logically  and  pre-eminently  the  dty  official 
to  conduct  such  investigation  and  consider 
all  such  conditions  as  a  prerequisite  to  ex- 
ercising his  discretion  and  Judgment  in 
granting  or  refusing  a  permit  The  health 
officer  in  this  case  did  not  exercise  his  dis- 
cretion and  Judgment  arbitrarily;  his  re- 
fusal to  grant  a  permit  for  three  cows  was 
on  the  ground  that  the  small  lot  belonging 
to  the  plaintiff  in  error  could  not  for  the 
special  reasons  assigned  by  him,  be  main- 
tained in  a  sanitary  condition  with  three 
cows  kept  on  it  This  view,  as  above  stated, 
was  expressly  npheld  by  the  verdict  of  the 
Jury  in  the.  superior  court  that  heard  the 
facta,  pro  and  con,  upon  this  particular 
ground  of  refusal.  He  offered  to  grant  a 
permit  for  one  cow,  but  the  plaintiff  in  er- 
ror declined  to  apply  for  it  and  deliberately 
violated  the  ordinance  by  keeping  three  cows 
on  her  lot  within  the  corporate  limits,  witli- 
ont  a  permit 

"One  of  the  chief  purposes  for  the  institu- 
tion of  municipal  government  is  the  con- 
servation of  the  public  health  and  safety. 
No  more  important  obligation  is  confided  to 
municipal  corporations.  The  nature  of  the 
ordinances  they  shall  adopt  for  thla  purpose 
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Is  largely  a  matter  wltbln  the  dlscretton  of 
the  local  authorities.'*  8  HcQoUUn,  Mun. 
Corp.  i  699;  28  Cye.  709.  The  keeptnc  of 
cows  and  dairies  within  the  corporate  area 
are  subjects  of  local  police  regulation  (3 
McQullUn,  Mun.  Corp.  i  009,  pp.  1948,  1950. 
and  cases  cited  in  notes;  sectloD  969,  p.  2152. 
and  note  37),  and  likewise  the  Inspection, 
testing,  and  sale  of  milk  (Id.  |  969,  w.  2149, 
2154,  and  the  many  cases  dted  in  the  notes 
thereto). 

The  dty  of  Savannah  having  Qie  inherent 
right  under  the  police  power  to  relate  the 
keeping  of  a  cow  or  cows,  and  cow  stables, 
and  mUk  dairies  within  its  corporate  limits, 
for  the  preservation  of  the  public  health,  it 
follows  that  the  plaintiff  in  error  has  not 
been  deprived  of  any  constitutional  or  legal 
right  by  the  ordinance  of  September  8,  1909, 
nor  by  an  act  of  the  health  officer  thereun- 
der. People  ex  rel.  Ueberman  v.  Vandecarr, 
179  N.  Y.  440,  67  N.  E.  913,  108  Am.  St  Bep. 
781;  s.  c,  199  n.  S.  552.  26  Sup.  Gt  144,  60 
L.  Ed.  805;  Adams  r.  Milwaukee,  144  Wis. 
377,  120  N.  W.  618,  48  L.  R.  A.  (N.  S.)  1066; 
s.  c,  228  U.  S.  672.  83  Sup.  Ct  610.  67  L. 
Ed.  971.  decided  May  12,  1913.  It  is  not  "an 
elemott  in  the  liberty  secured  by  the  Consti- 
tution of  the  United  States  that  one  person, 
or  a  minority  of  persons,  residing  in  a  com- 
munity and  enjoying  the  benefits  of  Its  lo- 
cal government"  should  have  the  powers  of 
snbordlnating  the  welfare  and  safety  of  the 
entire  population  to  their  notions  of  what 
may  be  the  best  means  of  safeguarding  the 
health  of  that  community.  Jacobson  v.  Mas- 
sachusetts, 197  n.  S.  U,  88,  2S  Sup.  Ct  358, 
366  (49  L.  Ed.  648.  3  Ann.  Oa&  766). 

Judgment  affirmed. 


PHILEJPS  *  GREW  CO.  t.  DBAKB  et  aL 

(No.  6,048.) 
(Court  of  Appeals  of  Geor^   Oct  81,  1918.) 

(Byttabut  by  the  ConrtJ 

JovaicEnr  H  785*)— Lien— Peiobitt— Salbs. 

Where  persoDal  property  is  delivered  un- 
der a  contract  of  conditlonu  lale,  and  after- 
ward! and  before  the  contract  has  been  re- 
corded a  judgment  against  the  purchaser  is 
obtained  by  a  third  person,  the  lien  of  the 
judgment  ms  priority  over  the  vendor's  unre- 
corded reservadoD  of  title.  The  case  is  con- 
trolled by  the  decision  of  the  Supreme  Court 
in  Southern  Iron  &  Equipment  Go.  t.  Voyles, 
188  Oa.  256,  76  S.  E.  ^  41  U  A.  (N.  S.) 
375,  Ann.  C&a.  1918D,  869,  and  is  distinguish- 
able from  the  cases  of  Conder  v.  Holleman,  71 
Oa.  03,  and  American  Law  Book  Co.  v.  Bruns- 
wick Cross-Tie  Co.,  12  Ga.  App.  259.  77  S.  E. 
104. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  II 1358-1862;  Dec  Dig.  }  785.«1 

Error  from  Siu«rior  Court  Fulton  County ; 
Geo.  li.  Ben,  Judge. 

Claim  case  by  the  Phillips  it  Crew  Com- 
pany against  John  Drake  and  others.  Judg- 
ment for  Drak^  and  dalmant  brings  error. 
Affirmed. 


Hendrlx  &  Silverman,  of  Atlanta,  for  plains 
tiff  in  error.  Horton  Bros,  it  BvxtBU,  of 
Atlanta,  tat  defwidant  In  wror. 

BUS8ELL,  J.  Whitfield  and  oQiers  exe- 
cuted a  promissory  note  to  John  Drake  in 
190a  On  March  IT,  1911,  PhUUps  ft  Crew 
(Company  sold  to  Whitfleld  a  i^no  under  a 
condltlosal  sales  contract,  in  which  title  was 
reserved  In  seller.  In  1812  Drake  sued  on 
Whitfield's  note  glTcn  in  1908,  obtaining  a 
Judgment  in  December,  1912.  The  execution 
which  issued  np<ni  this  Judgment  was  not 
filed  for  record  or  recorded  upon  the  ^letal 
execution  docket  of  the  county.  On  February 
21,  1918,  it  was  levied  upon  a  piano  in  Whit- 
field's possession,  admitted  to  be  the  same 
piano  whidi  had  hem  sold  to  him  by  Phillips 
ft  Grew  Company.  At  the  time  of  the  levy 
there  was  due  upon  the  condltltmal  sale  con- 
tract an  ui^aid  balance  of  someOiing  more 
than  $100.  The  contract  had  never  beoi  re- 
corded. Phillips  ft  Crew  Company  filed  a 
claim  to  the  piano,  and  before  the  trial  of 
the  claim  case,  bnt  after  the  levy  of  Drakes 
fl.  fa.,  they  filed  their  conditional  sale  con- 
tract for  record  In  the  derk'a  office  of  the  sn* 
perlor  court  Upon  the  trial  in  the  superior 
court  the  judge  directed  a  verdict  in  fiivor 
of  the  plalntifT  in  fl.  Cel  Exception  is  taken 
to  that  judgment  The  only  Question  pre* 
sented  by  the  record  is  whether  the  lien  of 
the  Judgment  in  favor  of  Drake  ia  superior 
to  Phillips  ft  Crew  Company's  reservation 
of  tttl& 

This  case  is  controlled  adversely  to  the 
plaintiff  in  error  by  the  decision  of  the  Su- 
preme Court  in  Southern  Iron  ft  Equipment 
Co.  V.  Yoyles,  138  Oa.  258,  75  S.  E.  248.  14 
I<.  R.  A.  (N.  S.)  376,  Ann.  Cas.  1913D.  369. 
In  that  case  It  was  held  that  the  lien  of  an 
attadiment  obtained  after  the  execution  of  a 
conditional  bill  of  sale  which  had  been  Ille- 
gally recorded,  had  priority  over  the  condi- 
tional sale,  notwlthstandlug  the  attachment 
was  founded  on  a  debt  antecedent  to  the  con- 
ditional bin  of  sale.  The  statute  (Civil  Code, 
I  8262)  provides  that  an  unrecorded  or  a 
defectively  recorded  mortgage  is  postponed  to 
younger  liens.  It  Is  pointed  out  In  the  de- 
cision jnst  dted  that  the  same  rules  govern 
the  priority  of  conditional  bills  of  sale,  as 
affected  by  r^ristratlon,  as  govern  the  regis- 
tration of  mortgages.  In  the  present  case  the 
undisputed  evidence  shows  that  Drake  ob- 
tained a  judgment  which  was  Junior  In  date 
to  the  conditional  sale  upou  which  the  plain- 
tiff In  error's  claim  of  title  was  founded.  The 
mere  fact  that  this  judgment  was  founded  up- 
on a  debt  antecedoit  to  the  conditional  sale 
did  not  prevent  the  judgment  Uen  from  hav* 
Ing  priority  over  the  conditional  sale.  Tlie 
facts  of  the  case  dearly  distinguish  it  from 
the  cases  of  Conder  v.  HoUeman,  71  Ga.  A3, 
and  American  Law  Book  Co.  v.  Brunswick 
Gross-Tie  Co.,  12  Ga.  App^  260,  77  S.  E.  104. 
In  both  of  tliese  caess  the  Hen  under  whidi 
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priority  was  claimed  antedated  tbe  contract 
of  coDdlUonal  sale. 

A  Judgment  creditor  whose  lien  Is  obtained 
before  tbe  conditional  sale  is  made  la  not  one 
of  the  third  persons  referred  to  in  section 
8318  of  the  CItU  Code.  If.  however,  his  Hen 
la  acquired  after  the  conditional  sale  is  made, 
be  does  come  within  the  terms  of  that  sec- 
tion of  the  Code.  While  the  debt  upon  which 
the  Judgment  Is  founded  was  not  created 
upon  tbe  faith  of  tbe  debtor's  apparent  un- 
coadltiooal  ownership  of  the  property,  still 
the  lien  was  obtained  at  a  time  when  tbe 
possession  of  tbe  debtor  furnished  presump- 
tive evidence  of  ownership,  and  It  Is  for  this 
reason  that  tbe  Judgment  Hen  takes  priority. 
The  foct  that  the  execution  which  Issued 
upon  tbe  judgment  was  not  recorded  upon 
the  general  execution  docket  of  the  county 
in  which  the  Judgmrat  was  rendered  would 
make  no  difference.  As  against  third  par- 
ties acting  in  good  foltfa  and  ^thout  notice 
who  may  have  acquired  a  transfer  or  Ucm 
binding  tbe  defendant's  proiwr^,  a  money 
Judgment  against  him  would  not  be  a  lien 
upon  his  iffoperty  from  the  rendition  thereof, 
unless  the  execution  Issuing  thereon  be  en- 
tered upon  the  docket  within  ten  days  from 
tbe  time  of  its  rendition,  and,  if  not  entered 
within  ten  days,  the  lien  dates  from  the 
time  of  such  entry  of  tlw  execution.  Civil 
Code^  I  8S21.  TtOa  section,  however,  has  do 
application  in  tbe  present  case.  The  plaintiff 
In  error  Is  not  In  tbe  iKHdUon  of  one  who  ac- 
quires title  on  the  faith  of  the  defendant's 
apparent  unincumbered  ownership  wlttiont 
notice  of  the  Judgment  lUsx.  Having  sold  the 
pn^)erty  to  the  defendant  and  delivered  It 
over  into  hia  possession  without  recording  Its 
contract  of  conditional  sal^  It  took  the 
of  creditors  of  the  defendant  acqulriog  a 
lien  against  his  property,  ^le  owner  of  pex- 
Bonal  property  sold  on  conditional  sale  can- 
not withhold  the  contract  from  record,  and 
then  oiforce  the  reservation  of  title  against 
one  who  subsequently  obtains  a  Uen  at  a 
time  when  tbe  defendant  Is  apparently  cloth- 
ed wltb  tbe  absolute  title  to  tbe  property. 

There  was  no  vcter  in  directing  a  verdict 
finding  the  property  subject 

Ju^mut  afllnned. 


8TATB  V.  DANIEU9. 

(Supreme  Court  of  North  Carolina.    Nov.  12, 
1918.) 

1.  CnnanAL  Law  ({  1151*)— Affuic-Coi*- 

TZNUANCB— BbVIKW. 

Aq  order  denying  a  continuance  is  not  re- 
viewable, unless  there  has  been  an  abase  of 
discretion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  8045-8019;  Dec.  Dig.  i 
1151.*] 

2.  Cbikirai.  Law  ({  594*)— Cohtindanob— 
Fboot  or  Facts  bt  Otbee  Witnessss. 

It  was  not  error  to  refuse  a  cwtinnance 
for  absence  of  a  witness  who  was  a  fugitive 


from  Justice,  by  whom  accused  expected  to 
prove  that  be  was  under  the  influence  of  co- 
caine at  the  time  of  tbe  homicide  to  sudi  an 
extent  that  he  was  Incapable  of  premeditation 
and  deliberation,  where  nothing  was  developed 
by  the  state  indicating  that  accused  was  not 
iu  tbe  full  posBession  of  his  (acuities  and  he 
claimed  that  he  could  prove  the  fact  that  he 
was  under  the  Influence  of  co4»ine  by  other 
witnesses,  but  introduced  no  proof  in  his  own 
behalf. 

[E^.  Note.— For  other  cases,  see  Crimiiml 
Law^  Gent  Dig.  H 1821. 1322, 1882 ;  Dec.  Dig. 

3.  HOHICIDK    n  232*)— PBSKBDITATIOIT— DB- 
UBEKATIOH— DaMAOBS. 

Where  defendant  killed  deceased  without 
provocation,  prepared  for  tbe  killing  by  arming 
himself  with  a  deadly  weapon,  and  just  before 
shooting  deceased  addressed  him  by  saying:  **I 
am  talnng  to  you,  damn  you,  I  don't  like  you 
nohow,  and  what  it  takes  to  kill  you,  I  got  it"— 
and  after  tbe  killing  stated  that  he  ^'wished 
be  had  got  one  more  damn  shot  at  the  Dunne- 
gan  oiffger,**  the  evidence  was  suffident  to  show 
premeditation  and  deliberation. 

[Ed,  Note.— For  other  cases,  see  Homldde^ 
Cent  Dig.  i  480;  Dee.  Dig,  |  2B2.*] 

Appeal  from  Superior  Court,  Dorham 
County;  Bragaw,  Jndge. 

Cleve  Daniels  was  convicted  of  murder  In 
tbe  first  degree  and  be  appeals.  Affirmed. 

This  is  an  Indictment  for  murder,  and  the 
prisons  b^ng  convicted  of  murder  in  the 
first  decree^  an>eals  frem  tbe  sentence  of 

deattL 

The  prisoner  moved  for  a  continuance  on 
account  of  the  absence  of  Richard  Cash,  who 
was  wltb  the  prisoner  before  and  at  the  time 
of  the  killing,  and  by  whom  he  expected  to 
prove  that  be  was  under  the  influence  of 
cocaine  to  such  an  extent  that  he  was  In- 
capable of  premeditation  and  delllKration. 
Tbe  motion  was  overruled,  and  tbe  prisoner 
excepted. 

The  deceased,  Jim  Dunnegan,  was  killed  in 
the  daytime  In  the  dty  of  Durham  on  the 
26th  day  of  January,  1912.  Ed  Cain,  offered 
by  tbe  state,  testified:  "Was  living  In  Janu- 
ary, 1918,  on  Olendale  avenue  In  the  northern 
part  of  the  dty  of  Durham;  knew  Cleve- 
Daniels  and  Jim  Dunnegan.  Had  known 
them  for  10  or  15  yeara  Jim  Dunnegan  is 
dead;  was  shot  Saw  tbe  shooting;  take 
place  on  Sunday;  thinks  deceased  died  on 
Monday  morning.  Went  to  the  burlat  Shoot- 
ing took  place  about  GO  yards  from  my  house 
on  Glendale  avenue.  I  was  atwut  10  feet 
from  them.  Was  standing  up  against  a  tree- 
on  that  street  before  the  shooting.  Garland 
Smith,  Aaron  Hobbs,  and  Joe  Hayes  were 
with  us.  Saw  Jim  Dunnegan  and  Bobertson 
coming  up  from  Corporation  street  coming 
towards  where  I  was  standing.  They  stopped 
and  went  to  talking.  These  two  joined  us, 
and  made  six  of  us  thwe  in  all.  Cleve  Dan- 
iels and  a  wtilte  fellow  named  Cash  was  on 
Qeer  street  at  a  house  called  Agnes  Leath- 
ers', about  40  or  50  yards  from  where  I  was.. 
Cleve  Daniels  w^t  to  Agnes  Leathers*  house, 
and  afterwards  be  came  to  where  we  were- 
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standing.  Wben  he  came  ap,  Clere  Daniels 
says :  'Wliat  did  jon  say,  old  nisgtrr  Never 
spoke  to  any  one  parttcolarly,  was  talking 
to  the  whole  crowd,  and  no  one  gave  him  any 
answer,  and  he  said  so  a  second  time:  'What 
did  yon  say,  old  nigger  T*  Jim  Dnnnegan  ask- 
ed him  who  he  was  talking  to,  and  be  said : 
*I  am  talking  to  yon,  damn  yoo.  I  dont  lUce 
yon  nohow,  and  what  it  takes  to  Mil  yon  I 
got  It*  He  palled  out  his  pistol  and  fired, 
and  Jim  moved  Us  leg  like  that,  and  he  shot 
again,  and  by  that  time  Jim  grabbed  bis 
hand.  He  took  his  pistol  out  of  his  podcet 
and  pointed  it  right  level  at  Jim  Dnnnegan. 
Don't  know  whether  he  hit  bim  the  first  time 
or  not;  knew  he  hit  him  on  the  second  time^ 
because  Jim  Dmmegan  said  so,  then  grabbed 
him.  The  tOiot  hit  him  somewhere  about  the 
abdomen  in  the  direction  the  pistol  was  point- 
ed. It  was  a  black  ^iatot  I  think  a  Smith 
and  Wesson.  (Identifies  Uie  pistol,  which  is 
here  offered  in-evldoiceL)  Nothing  had  been 
said  between  Jim  Dnnnegan  and  Cleve  Dan- 
iels before  Daniels  stepped  np  and  asked  tbe 
question:  'What  did  you  say,  old  nigger?*  Jim 
Dnnnegan  had  been  with  me  abont  five  min- 
utes before  Cleve  Daniels  came  up.  After  the 
second  shot,  Jim  Dunn^n  grabbed  Cleve 
Daniels  by  tbe  wrist,  and  after  he  caught  his 
wrist  he  snapped  three  more  times,  but  the 
pistol  failed  to  go  off.  Jim  Dnnnegan  did  not 
have  any  weapon;  only  he  took  tbe  pistol 
away  fiom  Cleve  Daniels  In  the  struggle. 
Afterwards  Cleve  Daniels  got  np  and  went 
down  to  his  bouse  abont  as  far  as  from  here 
to  the  back  side  of  tbe  courthouse.  Jim- 
Dunnegan  lived  on  Corporation  street,  about 
as  far  as  from  here  to  the  corner  of  Roxboro 
street  The  only  other  words  spoken  were, 
Aaron  Hobbs,  Cleve  Daniels'  brother,  said  to 
Jim  Dnnnegan,  'He  has  shot  yon  once,  why 
doD't  you  beat  hell  out  of  him?  Jim  Dun- 
n^n  did  not  do  anything  after  he  got  Cleve 
Daniels  down  and  struck  him  two  or  three 
times.  Jim  Dnnnegan  did  not  get  his  hand 
on  Cleve  Daniels  until  after  the  second  shot 
was  fired;  they  were  about  six  feet  apart 
then.  Jim  Dunaegan  had  both  hands  in  his 
pocket  Cleve  Daniels  got  tbe  gun  from  back 
here  somewhere  (Indicating  his  bip  pocket). 
He  had  on  ao  overcoat  Don't  know  whether 
he  got  It  out  of  his  overcoat  pocket  or  his 
hip  pocket.  When  Cleve  Daniels  walked  up 
he  said,  'What  did  you  say,  old  ni^r?'  and 
didn't  anybody  say  anything  to  him,  and 
then  he  spoke  a  second  time  and  said,  'What 
did  yon  say,  old  nigger?*  and  Jim  Dunnegan 
said:  'Who  Is  he  talking  to?*  and  Cleve  Dan- 
iels said,  'I  am  talking  to  yon,  God  damn 
you,  I  don't  like  you  nohow,  and  what  It 
takes  to  kill  you,  I  got  It*  Then  be  drew 
his  pistol."  Gross-examination :  "The  oath 
was  not  supplied.  He  cursed  wben  he  told 
Jim  Dunnegan  he  did  not  like  him  nohow. 
I  told  It  at  the  trial  before.  I  don't  know 
that  I  told  that  before.  I  know  be  cursed; 
know  there  was  a  damn  in  the  oath.  Pistol 


was  aimed  at  Jim  Dnnnegan,  and  Oe  lihotB 
were  bamt  bam !— Jnst  like  tlut,  In  tbe  same 
direction  both  tlmn.  Jim  Dnmi^^  not 
catch  hold  of  Cleve  Danltis*  hand  after  the 
first  shot;  did  not  tell  that  downstairs. 
Pistol  was  pointed  In  the  some  direction  both 
times,  one  shot  rU^t  after  the  other,  and 
tbe  range  of  Uie  pisbfl  was  not  dumged  be- 
tween tlie  shots;  pointed  both  times  at  Jim 
Dnnnegan;  fired  twice,  and  if  "both  bnlleta 
left  the  pistol  It  hit  him  both  times;  did  not 
swear  downstairs  that  Jim  Dnnnegan  ran  to 
deve  Daniels  and  said,  'Look,  the  n^ro  shot 
mel'  and  grabbed  liim  by  the  hand  as  he  shot 
the  second  time.  Alter  he  shot  ttie  second 
time,  Jim  Xhumegau  grabbed  him.  They  had 
had  no  trouble  at  all  that  I  know  of.  Don't 
remember  that  he  said,  'What  did  you  say 
when  I  passed  here  before?*  He  went  by 
the  first  time  with  Mr,  Cash,  but  Jim  Dnnne- 
gan was  not  there;  only  me,  his  brother. 
Garland  Snltt,  and  Joe  Hayes  was  thoeu 
Jim  X>nnnegan  wasnt  there,  Don*t  know 
how  long  it  was  from  the  first  time  be  went 
there  until  lie  came  back.  When  Cleve  Dan- 
iels first  came  by  there  Jim  Dtmn^n  wasn't 
there^  and  Aaron  had  two  dogs  playing  or 
fighting,  and  Cleve  Daniels  came  by  there  and 
asked  Garland  Snltt  about  the  dogs,  and  told 
bim  he  would  get  him  when  he  came  back, 
and  Jim  Dnnnegan  wasn't  anywhere  abont 
there.  He  did  not  have  any  words  before 
with  Jim  Dunnegan.  There  was  no  trouble 
with  Suitt  only  Cleve  Daniels  told  Garland 
Sultt  he  would  fix  him  when  he  came  back 
down  there.  Don't  remember  the  exact 
words,  he  told  him  something  about  fixing 
him,  damn  bim,  when  be  came  back.  Don't 
know  what  Cleve  Daniels*  condition  was.  He 
did  not  look  drunk  to  me.  He  did  not  look 
like  he  was  under  tbe  Influence  of  morphine 
or  cocaine.  He  looked  like  he  always  looked. 
I  have  not  had  any  trouble  with  Cleve  Dan* 
lels ;  just  had  fusses  like  negroes  always  do. 
I  did  not  dislike  him.  We  are  Just  as  much 
friends  as  we  always  were.  Did  not  have 
any  trouble  the  day  before  that;  had  Just 
cut  his  hair  on  Saturday.  I  was  over  to  bis 
house  on  that  Saturday.  I  have  been  up 
for  taking  money  away  from  Jim  Strudwlck 
and  fighting  seven  or  eight  times.  Did  not 
get  mad  with  Cleve  Daniels  the  day  I  cut 
bis  hair.  Cut  his  hair  on  Saturday."  Re- 
direct: "When  Cleve  Daniels  passed  by.  Mr. 
Cash  was  with  him  and  went  abont  as  far  as 
from  here  to  the  station  house  before  he 
came  back.   They  were  walking  alimg." 

Bud  Robertson,  another  witness,  testified 
to  substantially  the  same  facts. 

Mary  Holman,  a  sister  of  the  deceased,  testi- 
fied that  she  went  to  the  home  of  tbe  prisoner 
after  the  shooting;  "that  Cleve  Daniels  was 
standing  on  the  porch  with  his  wife,  Bedle, 
as  I  walked  up  and  said,  'Cleve  Daniels, 
what  did  you  shoot  Jim  Dunnegan  tor?*  and 
he  said.  *I  have  not  shot  no  damn  Jim'  And 
I  looked  op  and  nw  Mr,  Stcme  and  another 
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man,  and  I  said,  There  comes  tbe  policeman 
now.*  At  that  time  Cleve  Daniels  shot  out 
of  the  door  and  went  through  the  front  door 
and  out  of  the  back  door,  and  tried  to  get 
over  the  fence.  I  saw  him  after  they  arrest- 
ed blm,  and  be  aald  he  wished  he  had  gotten 
one  more  damn  shot  at  the  Dnnnegan  nigger." 

The  prisoner  reqoeeted  his  h<mor  to  charge 
tike  iuTj  that  there  was  no  erldence  of  pre- 
meditaUon  and  deUberatloii,  which  was  re- 
fused, and  he  excepted. 

J.  G.  L.  Harris,  of  Raleigh,  and  Manning, 
Kltchln  &  Everett,  of  Dnrham,  for  appellant 
Attorney  General  Bickett  and  T.  H.  OalTert, 
Asst  Atty.  Gen.,  for  the  States 

AIXBN,  J.  n  ]  Wa  have  given  careful  con- 
slderation  to  the  entire  record,  and  find  no 
error  in  the  looceedlngs  In  the  superior  court 
The  motion  for  a  continuance  was  addressed 
to  the  discretion  of  the  court,  and  the  mllng 
of  his  honor,  denying  the  motion.  Is  not  re> 
^ewable,  unless  thrae  has  been  an  abase  of 
dlscretltm,  and  we  Ond  wme. 

[1]  The  IdlUng  was  on  tibe  streets  of  I>nr> 
ham,  In  the  daytime,  In  the  presence  of  sev- 
eral witnesses,  and  Immediately  before  the 
shooting  the  prisoner  was  at  the  home  of  Ag- 
nes Leathers^  and  Just  after  was  at  his  own 
home  wittk  his  wlftw  No  evidence  was  offered 
by  the  prisoner,  and  nothing  was  developed 
upon  the  examination  of  the  witnesses  f6r 
the  state,  Indicating  that  the  prisoner  was 
not  in  full  poesearion  of  hto  fticultles.  His 
honor  was  therefore  fully  Jnstlfled  In  conclud- 
ing that  If  the  prisoner  was  under  die  Influ- 
ence of  cocaine  at  the  time  of  the  MlUng, 
as  he  alleged,  he  could  prove  the  fact  by  oth- 
er witnesses,  and  that  he  was  not  dependent 
upon  the  evidence  of  Bnd  Cain,  a  fugitive 
from  Justice,  who  might  never  return. 

[3]  There  was,  in  our  opinion,  sufficient  evi- 
dence of  premeditation  aud  deiit}eratlon  to 
sustain  a  conviction  of  murder  in  the  first 
degree.  The  absence  of  provocati(»i  *,  the 
preparation  of  a  deadly  weapon;  the  lan- 
guage used  before  the  killing:  "I  am  talking 
to  you,  damn  you.  I  don't  like  yon  nohow, 
and  what  It  takes  to  kill  you,  I  got  it" — and 
after,  "that  he  wished  he  had  got  one  more 
damn  shot  at  the  Dunnegan  nigger,"  are  cir- 
cumstances tending  to  prove  premeditation 
and  dellberatioD,  St  to  be  considered  by  the 
jury,  and  this  evidence  was  submitted  to 
them  In  a  clear  diarge,  which  folly  protect- 
ed the  rights  of  the  prisoner. 

In  State  v.  McCormack,  116  N.  C.  1036,  21 
S.  El.  694,  the  court  says:  "While  premedita- 
tion and  deliberation  are  not  to  be  Inferred 
as  a  matter  of  course  from  the  want  either 
of  legal  provocation  or  of  proof  of  the  use 
of  provoking  language,  yet  all  such  circum- 
stances may  be  considered  by  the  Jury  In  de> 
termloing  whether,  the  testimony  Is  incon- 
sistent with  any  other  hypothesis  tiian  that 


the  prisoner  acted  upon  a  deliberately  formed 
purpose.  State  v.  Puller,  11<  C.  885  [18 
S.  B.  787].  Kerr  (In  hia  work  on  Homicide, 
section  72)  says:  The  question  whether 
there  has  been  deliberation  is  not  ordinarily 
capable  of  actual  proof,  bnt  must  be  deter- 
mined by  the  Jury  frwn  the  circumstances. 
It  has  been  said  that  an  act  Is  done  with 
deliberation,  however  long  or  short  a  time  In- 
tervenes after  the  intent  Is  formed  and  before 
it  ifi  executed.  U  the  (lender  has  an  oppor- 
tunity to  recollect  the  offense.'  The  test  Is 
Inv<rtTed  In  tiie  question  whether  the  accused 
acted  mder  the  Influence  of  nngovemable 
passion,  or  whiter  there  was  evidence  of 
the  exercise  of  reason  and  Judgment  The 
conduct  of  tile  accused  Just  before  or  Im- 
mediately after  the  klllliig  muld  tend  at 
least  to  show  the  state  at  mind  at  the  moment 
of  Inflicting  the  fatal  wound.  In  passing 
upon  the  question  whether  the  facts  in  a 
given  case  are  sufBdent  to  show,  beyond  a 
reasmable  doubt,  that  the  killing  was  done 
with  deliberation  and  premeditation,  while 
sudden  pasadoo,  aroused  by  provocation  Uiat 
would  neither  excuse  nor  mitigate  to  maur 
slaughter  the  killing  with  a  deadly  weapon. 
Is  snffldoit,  it  the  bomldde  is  committed  un- 
der Its  Immediate  Influence,  yet  the  want  of 
provocation,  the  prepsiatlon  of  a  weapon, 
iwoof  that  there  was  no  quarreling  Just  be- 
fore the  UUing,  may  be  conddered  by  the 
jury,  with  other  circumstances,  In  determin- 
ing whether  the  act  shall  be  attributed  to 
sudden  impulse  or  premeditated  design.*' 
This  case  has  been  approved  in  State  v.  Lips- 
comb. 134  N.  G.  694.  47  S.  B.  44;  State  v. 
Daniel,  138  N.  O.  552.  51  S.  E.  858;  State  v. 
Stackhouse,  152  K.  G.  808,  67  S.  B.  764,  and 
in  other  cases. 
The  Judgment  must  be  affirmed.  No  error. 


J.  T.  McTEER  CLOTHING  CO.  v.  HAY. 

(Supreme  Court  of  North  Carolina.    Nov.  12. 
1913.) 

1.  Judgment  (|  713*)  —  ConcLUSivsNESS  — 
Matters  in  Issux. 

A  judgment  upon  the  merits  is  a  finality 
as  to  the  claim  or  demand  in  cuQtroversy,  Dot 
only  as  to  every  matter  which  was  offered  and 
received  to  sustain  or  defeat  the  claim  or  de- 
mand, bnt  as  to  sny  other  admissible  matter 
which  mifEbt  have  been  offered  for  that  purpose, 
end  constitutes  an  absolute  bar  to  a  subaeciuent 
action. 

[Bd.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  Q  1063,  1066,  1098,  1234-1237, 
1239.  1241,  1247:  Dec.  Dig.  {  713.*] 

2.  JUDOMXNT  (I  585*)— CONCLtTSIVBNESB. 

A  judgment  is  not  conclusive  in  a  subse- 
quent action  between  the  same  parties  upon  a 
different  claim  or  demand,  but  in  such  case  op- 
erates as  an  estoppel  only  as  to  those  mat- 
ters in  issue  or  points  controverted  upon 
which  the  judgment  is  rendered,  and  hence  a 
Judgment  against  defendant  on  a  note  covering 
all  sums  then  due  was  not  an  estoppel  as  to  a 
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different  dalm  or  caoM  of  action  not  then  In 

issae. 

[Hid.  Note. — For  other  cases,  see  Jndgment, 
Cent  Dig.  »  1062-1064,  1067,  1073.  1084, 
106S,  1002-1005.  1132;  De&  Dig.  |  fiSft.*] 

8.  JUDGICBNT  (I  966*)— BX8  JUDICATA— ETZ- 
DSNCE  AS  TO  IDEIITITT  OF  ISSUES. 

Under  a  claim  of  estoppel  by  Jadgment, 
extnosic  mrci  evidence  is  admissible  to  sbow 
the  matenal  points  and  the  dedatcu  In  the  for- 
mer action. 

[Ed.  Note.— For  other  cases,  see  Jadsmeot, 
Gent  Dig.  ||  1822-1825;  Dec.  Dig.  1  956.*] 

Appeal  from  Superior  Ooort;  Alamance 
County;  Peebles,  Judge. 

Action  by  the  J.  T.  McTeer  Clothing  Com- 
pany against  W.  B.  Hay.  Judgment  for 
defendant,  and  plaintiff  appeals.  New  trial. 

This  action  la  to  recoTo:  two  Items  of  an  ac- 
connt  for  goods  sold  and  deUrered ;  the  first 
item  being  of  date  March  26,  1909.  for  ¥305, 
and  the  second  of  date  March  26,  1909,  for 
¥13.50,  both  b^mg  subject  to  a  credit  of 
$63  for  goods  retamed,  leaving  a  balance 
doe  of  ¥255J!0.  The  def^dant  denied  the 
Indebtedness,  and  ideaded  an  estoitpel  by 
Jadgmeat 

The  fiicts  appearing  of  record  in  regard  to 
the  estoppel  are  as  follows:  Prior  to  the  in- 
stitution of  this  action,  the  plaintiff  com- 
menced another  action  against  the  defendant, 
In  which  he  alleged  that  on  May  14,  1909,  the 
defendant  was  indebted  to  the  plaintiff  in  the 
sum  of  ¥1,002.28,  and  that  on  that  day  he 
exei^ted  Us  note  therefor  payable  in  Install- 
ments ;  that  payments  had  been  made  there- 
on; that  default  had  been  made;  and  that 
there  was  a  balance  due  the  plaintiff  of  ¥452.- 
78.  The  defendant  answered,  admitting  the 
all^atlons  of  the  complaint,  »cept  he  al* 
leged  that  he  was  entitled  to  an  additional 
credit  of  $40. 

At  January  special  term,  1911,  a  Judgment 
by  consent  was  rendered  in  said  action, 
which,  after  reciting  that  the  parties  had 
agreed  to  a  full  settlement  of  all  matters  in 
controversy,  adjudged  that  the  plaintiff  re- 
cover ¥412.78,  whli;h  was  the  amount  claim- 
ed by  the  plaintiff,  less  the  additional  credit 
of  ¥40  claimed  by  the  defendant  It  does 
not  appear  of  record  that  the  two  Items  em- 
braced in  this  action  were  In  controversy  in 
the  first  action,  and,  on  the  contrary,  the 
account  attached  to  the  complaint  in  the 
original  action  shows  those  two  items  were 
not  due  when  the  note  was  azeented,  and 
were  not  embraced  therein. 

On  the  trial  of  this  action,  the  plaintiff 
offered  a  witness  who  testified:  "I  live  at 
Knoxvllle,  Tenn.  I  am  treasurer  and  credit 
man  of  the  McTeer  Clothing  Company.  I 
am  familiar  with  the  books  of  that  company. 
I  know  about  the  time  the  note  was  given 
for  ¥1|000  as  indicated  In  the  record.  At 
that  time  that  was  all  the  indebtedness  of 
W.  B.  Hay  that  was  due,  but  not  the  entire 
amount  he  owed.  It  was  never  Intended  that 
the  note  should  cover  anything  but  the  past 


due  Indebtedness  at  the  time  the  note  was 
given.  The  items  now  sued  for  in  this  ac- 
tlw  were  not  due  at  the  time  the  note  was 
given.  These  items  were  to  fall  due  the 
October  following  the  execution  of  the  note. 
The  note  was  in  the  hands  of  the  collecting 
department  of  the  Oedlt  Clearing  House  all 
the  time  from  the  time  it  was  executed  until 
suit  was  brought  on  it  It  was  afterwards 
forwarded  to  W.  H.  Carroll,  attorney,  here. 
That  note  and  the  suit  upon  it  has  been  set- 
tled. W.  B.  Hay  ordered  the  goods  sued  for 
by  letter."  This  evidence  was  withdrawn 
from  the  Jury,  and  the  plaintiff  excepted. 

His  honor  submitted  the  followix^  issue 
to  the  Jury:  "(1)  Were  all  matters  at  issue 
between  the  plaintiff  and  defendant  settled 
In  the  case  between  the  same  parties  at  the 
January  la^eclal  term,  1911  r*— and  instruct- 
ed the  Jury,  if  they  believed  the  evidence,  to 
answer  the  Issneb  "Tea,"  and  the  r^«<<ntiff  ex- 
cepted. 

W.  H.  Carroll,  of  BnrUngtm.  tat  annllant. 

ALLEN,  J.  (after  stating  the  facts  as 
above).  [1,2]  There  appears  to  be  some  con- 
fusion in  the  anthoritlefl  as  to  the  matters 
concluded  by  Judgment;  some  declaring  that 
it  estops  only  as  to  the  questions  actually 
litigated,  and  others  that  it  not  only  estops 
as  to  those  litigated  but  ilso  as  to  all  that 
might  have  been  litigated  In  the  action. 

The  apparent  conflict  arises  from  failure 
to  distinguish  between  the  difference  In  the 
causes  ol  action ;  both  rules  ttritfHng  bnt  be- 
ing applicable  to  different  facts. 

The  line  is  clearly  marked  in  Cromwell  v. 
County  of  Sac,  94  T7.  &  351,  24  U  Ed.  195. 
which  has  been  approved  in  numerous  cases, 
in  which  the  court  says:  "The  questions  pre- 
sented for  oar  determination  relate  to  the 
operation  of  this  Judgment  as  an  estoppel 
against  the  prosecution  of  the  present  action 
and  the  admissibility  of  the  evidence  to  con- 
nect the  present  plaintiff  with  the  former  ac- 
tion as  a  real  party  in  Interest.  In  consid- 
ering the  operation  of  this  Judgment,  it 
should  be  borne  in  mind,  as  stated  by  coun- 
sel, that  there  is  a  difference  between  the  ef- 
fect of  a  Judgment  as  a  t>ar  or  estoppel 
against  the  prosecution  of  a  second  action 
upon  the  same  claim  or  demand  and  its  effect 
as  an  estoppel  In  another  action  between  the 
same  parties  upon  a  different  claim  or  cause 
of  action.  In  the  former  case  the  Judgment, 
If  rendered  upon  the  merits,  constitutes  an 
absolute  bar  to  a  subsequent  action.  It  Is  a 
finality  as  to  the  claim  or  demand  In  contro- 
versy, concluding  parties  and  those  in  privity 
with  them,  not  only  as  to  every  matter  which 
was  offered  and  received  to  sustain  or  defeat 
the  claim  or  demand,  but  as  to  any  other  ad- 
missible matter  which  might  have  been  of- 
fered for  that  purpose.  Thus,  for  example,  s 
Judgment  rendered  upon  a  promissory  note 
Is  conclusive  as  to  the  validity  of  the  instru- 
ment and  the  amount  due  upon  it,  althon^  It 
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be  sabseqaentiy  alleged  that  perfect  defens- 
es actually  existed,  of  which  no  proof  was 
ofiCered,  such  as  forgery,  want  of  considera- 
tion, or  payment.  If  such  defenses  were  not 
presented  In  the  action,  and  established  by 
competent  evidence,  the  subsequent  allega- 
tion of  their  existence  Is  of  no  legal  conse- 
quence. The  Judgment  Is  as  condusiTe,  so 
far  as  future  proceedings  at  law  are  con- 
cerned, as  though  the  defenses  never  existed. 
The  language,  therefore,  which  Is  so  often 
used,  that  a  Judgment  estops  not  only  as  to 
every  ground  of  recovery  or  defense  actually 
presented  In  the  action,  bat  also  as  to  every 
ground  which  might  have  been  presented,  Is 
strictly  accurate,  when  applied  to  the  demand 
or  claim  In  controversy.  Such  demand  or 
claim,  having  passed  Into  Judgment,  cannot 
again  be  brought  Into  litigation  between  the 
parties  in  proceedings  at  law  upon  any 
ground  whatever.  But,  where  the  second  ac- 
tion between  the  same  parties  Is  upon  a 
different  claim  or  demand  the  Judgment  In 
the  prior  action  operates  as  an  estoppel  only 
as  to  those  matters  in  issue  or  points  con- 
troverted, upon  the  determination  of  which 
the  finding  or  verdict  was  rendered.  In  all 
cases,  therefore,  where  it  Is  sought  to  apply 
the  estoppel  of  a  Judgment  rendered  upon  one 
cause  of  action  to  matters  arising  in  a  suit 
upon  a  different  cause  of  action,  the  Inquiry 
must  always  be  as  to  the  point  or  question 
actually  litigated  and  determined  in  the  or- 
iginal action,  not  what  might  have  been  thus 
litigated  and  determined.  Only  upon  such 
matters  is  the  Judgment  conclusive  In  an- 
other action.  *  •  •  It  Is  not  believed 
that  there  are  any  cases  going  to  the  extent 
that,  because  In  the  prior  action  a  different 
question  from  that  actually  determined  might 
have  arisen  and  been  litigated,  therefore  such 
possible  question  is  to  be  considered  as  ex- 
cluded from  consideration  in  a  second  action 
between  the  same  parties  on  a  different  de- 
mand, although  loose  remarks  looking  In  that 
direction  may  be  found  In  some  oplnlona.  On 
principle,  a  point  not  In  litigation  In  one  ac- 
tion cannot  be  received  as  conclusively  set- 
tled In  any  subsequent  action  upon  a  differ- 
ent cause,  because  It  might  have  been  de- 
termined In  the  first  action." 

[8]  If  the  evidence  offered  by  the  plaintiff 
is  admissible  and  tru^  the  former  Judg- 
ment Is  not,  under  this  rule,  an  estoppel  as 
to  the  cause  of  action  alleged,  because  it 
was  not  in  Issue  In  the  former  action,  and 
this  action  Is  not  on  the  same  claim  or  de- 
mand. We  are  also  of  opinion  that  the  evi; 
deuce  offered  by  the  plaintiff  is  competent 

The  question  was  decided  in  Xates  v. 
Tates,  81  N.  O.  401,  which  has  been  approved 
on  this  point  in  Bryan  v.  Malloy,  90  N.  C. 
613;  Baker  v.  Oarrls,  108  N.  O.  227,  13  S. 
E.  2;  Jones  v.  Beaman,  117  N.  C.  263,  23 
S.  R  248. 

In  the  Yatea  Oaae  the  court  nya:  "A  vei^ 
diet  and  Jud^moit  dlnctly  uptm  the  point  In 


Issue  Is  as  a  plea,  a  tmr,  or  as  erldence,  con- 
clusive upon  the '  same  matter  directly  In 
question  in  another  suit,  not  extending  to 
any  matter  coming  collaterally  or  Indden- 
tally  In  question,  or  Inferred  by  way  of  argu- 
ment Duchess  of  Kingston's  Case,  2  Smith's 
Leading  Gases,  424.  This  became  a  rule  and 
is  enforced  In  the  courts  upon  the  idea  that, 
when  a  point  or  question  is  once  litigated 
and  decided  by  a  v^ict  and  Judgment,  It 
was  Justice  to  the  parties  and  good  policy 
that  the  same  should  not  again  be  drawn 
Into  contest  in  a  subsequent  suit  between 
the  same  parties.  And  to  give  effect  and 
application  td  the  principle,  the  rules  of 
pleading  required  it  to  be  availed  of  by 
plea  of  the  Judgment  as  a  bar,  or  estoppel, 
or  as  evidence  on  the  general  Issue.  And 
anciently  nnder  the  eystem  of  pleading  con- 
ducive to  the  end  of  ascertaining  and  pre* 
serving  in  a  permanent  form  the  material 
Issues  and  the  adjudication  thereof,  it  was 
held  that  the  record  should  not  estop,  unless 
It  showed  on  Its  face  that  the  very  point 
sought  to  be  Icept  from  a  second  contest 
was  distinctly  presented  by  an  issue  and  ex- 
pressly found  by  a  Jury.  A  system  of  plead- 
ing more  general  and  loose  having  been 
adopted  and  allowed  at  this  day,  but  little 
of  the  ancient  certainty  of  allegation  and 
denial  is  now  required,  and  hence  it  is  dif- 
ficult If  not  Impossible  to  ascertain  the  sub- 
ject-matter of  a  controvert  and  the  precise 
points  made  and  decided  by  a  mere  Inspec- 
tion of  the  record  as  formwly,  and  therefore 
it  grew  to  be  the  rule  that  It  was  not  neces- 
sary that  the  record  should  show  definitely 
the  precise  point  or  question  upon  which  the 
right  of  a  plaintiff  to  recover  or  the  validity 
of  a  defense  d^>ended,  but  only  that  the  same 
matter  might  have  beat  Ungated  and  de- 
cided, and  that  intrinsic  evidence  might  be 
admitted  to  define  what  the  question  vras, 
its  materiality,  and  Its  decision  by  the  Jury. . 
Young  T.  Blaok,  7  Cianch,  666  [3  U  Ed.  440] ; 
Packet  Co.  t.  Sicfcles,  24  How.  883  [16  L. 
Ed.  eoO];  Wood  t.  Jackson,  8  Wend.  (N.  T.) 
9  [22  Am.  Dec.  608];  BSutman  T.  Cooper,  16 
Pick.  (Mass.)  276  [26  Am.  Dec  600];  1 
Oreenl.  Ev.  f  B81.  The  rule  of  the  admis- 
sibility ot  parol  testimony  In  support  of  the 
plea  of  estoppel  to  show  what  was  the  materUil 
point,  and  its  dedslon  In  a  former  action, 
generally  prevails  at  this  day.** 

We  are  therefore  of  opinion  Qme  Is  error, 
and  a  new  trial  Is  ordoed. 

New  trial. 


GOBBLE  et  aL  t.  ORBELL  et  aL 

(Supreme  Court  o(  North  Carolina.    Nov.  12, 
1913.) 

1.  DivoBOX  (S  206*)  —  BBSTaAiiaHO  Sixs  or 
Fbopebtt. 

During  the  pendency  of  a  suit  for  divorce, 
an  order  was  made  restralnina  the  husband 
from  selling  his  land.    The  final  Judgment 
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awarded  aUmony  and  appointed  a  receiver  of 
the  taod  for  the  purptMie  of  applying  the  rents 
to  the  payment  of  the  aUtnonr.  Beid,  that  the 
injaoction  was  intended  to  operate  only  ontU 
the  final  decree,  and  hence  a  mortgage  of  the 
land  by  the  owner,  and  the  aale  thereof  by  the 
mortgagee  under  a  power  of  sale,  aQbaegueDt 
to  the  final  decree,  were  not  in  violation  oi  the 
injunction,  especially  where  the  wife  received 
the  rents  in  fuU  and  was  not  injoiionsly  affect- 
ed by  the  conveyance. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  S§  600-603;  Dec  Dig.  |  206.*] 

2.  Advebsb  PoasESsion  (|  60*)  —  Hosnrs 
Gbaractbb  of  Possession. 

Where  a  decree  of  divorce  granting  ali- 
mony  appointed  a  receiver  of  the  huabasd's 
land  to  collect  the  rents  and  profits  and  apply 
them  to  the  payment  of  the  alimony,  but  he 

Eermltted  the  wife  to  take  possession  of  the 
ind  in  discharge  of  her  claim  for  alimony,  her 
poBsessiOD  was  not  adverse  to  the  husbaod,  es- 
pecially as  she  could  not  hold  adverse^  to  the 
receiver  without  being  gnilty  of  contempt  of 
eonrt,  and  the  husband,  havbg  been  deprived 
of  his  possession  tnr  the  conrt's  Jndgment, 
should  not  lose  his  rights  by  his  enforced  fail- 
nre  to  protect  them. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent.  Dig.  i|  282-812,  823,  328; 
Dec,  Dig.  {  60.*]  ^ 
8.  RKCEivmta  (|  71*>-Natuu  or  Bickctkb'b 

POBSESSIOIT  AND  FBOPEBTr. 

A  receiver's  possession  Is  that  of  the  court, 
taken  for  the  purpose  of  securing  the  thing  in 
controversy,  so  that  it  may  be  subject  to  such 
disposition  as  the  conrt  may  finally  direct. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  SS  127,  128;  Dec.  Dig.  S  71.*] 

Appeal  from  Superior  Court,  Davidson 
County;  Justice,  Judge. 

Action  by  J.  H.  Gobble  and  others  against 
Cleveland  Orrell  and  others.  From  a  Judg- 
ment for  pl&intlfFB,  defendants  appeal.  Af- 
firmed. 

This  la  an  action  to  recover  the  possession 
of  land.  Hlrom  Gobble  originally  owned  it, 
and  while  be  was  owner,  his  then  wife.  Are- 
na Gobble,  obtained  an  absolute  divorce  from 
him  at  January  term,  1880.  In  the  decree 
the  court  adjudged  that  alimony.  In  the  sum 
of  ^00  per  annum,  be  paid  by  Hiram  Gob- 
ble to  the  plaintiff,  and  appointed  a  receiver, 
with  directions  to  "pay  out  of  the  rents  and 
profits  of  said  land,  or  the  proceeds  thereof, 
the  said  alimony,  according  to  the  terms  of 
the  decree";  that  is,  $400  annually  until 
the  death  of  Hiram  Gobble,  and  $400  annual- 
ly in  four  equal  quarterly  installments  there- 
after. An  order  had  been  previously  Issued 
by  Judge  Graves  at  fall  term,  187S,  restrain- 
ing Hiram  Gobble  from  selling  or  disposing 
of  his  real  or  personal  looperty,  and  appoint- 
ing the  same  person  as  receiver  to  take 
charge  of  the  personal  property,  but  not  of 
the  land.  The  receiver  was  directed  In  the 
preliminary  order  to  sell  so  much  of  the 
personal  effects  described  therein  as  should 
be  necessary  to  pay  temporary  alimony,  $10 
a  month,  tiien  allowed  by  the  court.  The 
final  Jndgment  varies,  as  will  be  seen,  from 
tbe  preliminary  order  In  this  respect :  That 
It  omits  all  reference  to  an  injunction 


M^ainst  selling  the  land,  and  pots  tbe  tem- 
porarr  receiver  In  diarge  of  it  and  the  per- 
sonalty, for  tbe  purpme  of  secorlng  the  ali- 
mony and  its  regular  payment  to  tbe  wife, 
who  had  secured  the  divorce,  with  directions 
hfiramb^ore  stated.  Hiram  Gobble  married 
a  second  time,  and  in  1882  he  and  his  wite 
conveyed  the  land  by  mortgage  with  power 
of  sale,  to  J.  M.  Lomax,  who,  upon  default 
In  the  payment  of  the  debt  secured  by  it, 
sold  tbe  land  under  tbe  power  and  convey- 
ed It  to  Robert  H.  Gobble,  tbe  purchaser, 
who  died,  leaving  i^utiffa  as  bis  hedrs. 
Hiram  Gobble  died  in  IdlO,  and  defendants 
are  his  heirs.  Arena  Gobble  died  in  April, 
1911.  Tbe  recetver,  who  was  a  brother  of 
Arena  Gobble,  collected  tbe  roits  of  tbe  land 
at  first;  that  Is,  after  tbe  first  decree  of  di- 
vorce, bis  sister  remaining  on  tbe  land,  as 
she  had  done  beforb  Tbe  evidence  is  not 
clear  as  to  whether  he  collected  Qie  rents  all 
the  Um&  Tbe  Jury,  nnder  an  Instruction  of 
tbe  court  to  answer  the  Issue  "Tea,"  returned 
tbe  following  verdict: 

"(1)  Are  tbe  plalnUffs  die  owners  and  en- 
titled to  the  posaesslon  of  the  lands  describ- 
ed in  tbe  complaint?  Answw:  Tea. 

"(2)  What  damage  are  plaintiffs  entitled 
to  recover  of  defoidantaT  Answw:  9160.'* 

Judgment  npmi  tbe  verdict,  and  defendant 
appealed. 

Walser  &  Walser,  of  Lexington,  for  appel- 
lants. E.  £.  Raper,  of  Lexington,  for  ap- 
pellees. 

WALKER,  J.  (after  stating  the  fftcts  as 
above).  [1]  It  Is  apparent  that  plaiutUfs  are 
the  owners  of  tbe  land,  unless  tbe  def«id- 
ents  have  acquired  It  by  inheritance  from 
their  ftither,  who  had  mortgaged  It  to  J.  M. 
Lomax;  it  being  afterwards  sold  by  him  un- 
der the  mortgage  to  Robert  A.  Gobble,  fa- 
ther of  plaintiffs.  Defendants  contend  that 
Hiram  Gobble  sold  and  conveyed  tbe  land  In 
violation  of  an  Injunction  Issued  by  tbe  court 
in  the  divorce  suit,  and  that  his  deed  is 
therefore  invalid,  and  If  this  Is  not  so,  they 
claim  by  the  adverse  possession  of  their 
mother  for  20  years  of  the  land  after  the 
decree  was  entered.  But,  In  our  oi^nion, 
neither  defense  Is  good  or  available  In  law  to 
defeat  the  plaintiffs'  recovery.  In  tbe  first 
place,  it  is  evident  tbat  tbe  court,  by  omit- 
ting all  reference  to  tbe  Injunction  In  the 
final  decree  and  placing  all  of  the  property, 
both  real  and  personal,  in  tbe  bands  of  the 
receiver,  with  InstroctionB  to  collect  the  rents 
and  profits  and  pay  the  alimony,  Intended 
to  dissolve  tbe  prior  Injunction  as  b^g, 
perhaps,  unnecessary  and  futile,  the  receiv- 
er's possession  being  quite  sufficient  to  secure 
the  alimony  to  Mrs.  Gobble,  which  was  the 
object  in  making  tbe  order.  The  court  ctm- 
tinned  tlie  possession  of  tbe  recover  aa  to  the 
personal  property,  and  enlarged  tbe  former 
order  by  giving  blm  possoasUm  and  control 


*Fer  other  ohms  sos  same  topic  and  seotloa  NUlf  BBR  1&  Dee.  Dig.  *  AnL  Die  K«r-No.  SedM  *  Bv'r  Indans 

Digitized  by  Google 


OOBBIiB  T.  OSSBUb 


969 


Of  the  land  for  tb*  purpoM  of  Ida  nmrttns 
to  tbe  xtexBonal  ptoiwrty  and  ttie  rrats  and 
looflts  of  the  land  to  pa7  tbe  amount  of 
lUlmony  as  It  matured.  Tlw  clear  Infereoce, ' 
and  the-  tnie  cmstnictlon  of  the  order  and . 
decree,  which  must  be  taken  together,  is  that 
the  Injunction,  or  reetrainlng  order,  lapaed 
or  ceased  to  operate,  and  Uie  recelTerahlp  as 
to  all  the  propat7  was  snbstitcted  In  its 
place,  as  belnc  a  perfectly  adequate  and 
Bofficient  remedy  for  Qie  preserratfon  of  the 
wlfe'a  rights.  The  positiDu  as  to  the  Injunc- 
tion, Uierefore^  cannot  he  sustained.  While 
the  point  is  not  presented  tor  decision,  a 
reference  to  some  of  the  authorities  on  the 
question,  as  to  the  effect  of  an  injunction 
upon  a  deed  made  In  violation  of  it,  may 
not  be  out  of  place,  and  it  will  be  seoi  tiiat 
they  are  not  altogether  in  perfect  accord, 
some  holding  that  the  deed  is  voidable  only 
to  the  extent  of  preTenting  its  interference 
with  the  remedy  of  the  party  who  obtained 
It,  BO  that  it  will  not  be  allowed  to  affect  a 
substantial  right  of  the  other  jtarty,  or  to 
deprive  Mm  of  a  stibstantlal  intoest  If 
such  a  right  or  interest  is  not  impaired,  the 
act  executed  in  violation  of  the 

writ  is  permitted  to  stand,  or,  in  other  words, 
it  is  always  aubJecA  to  tbe  enforcemmt  of 
ttie  right  and  the  protection  of  the  Interest 
^nke  other  anthoriUea  aeem  to  hold  the  act 
or  deed  to  be  void,  but  It  may  be  tiiat  the 
aivarent  conflict  can  be  reconciled,  if  proper 
attratlon  Is  given  to  the  f&cts  of  each  case 
decided,  and  the  neceasity  of  protecting  the 
jMtrticular  il^t  involved,  extending  tbe  prin- 
ciple in  some  cases,  and  relaxing  or  modify- 
ing It  In  otiiera,  to  ault  the  facta  and  ex- 
Igendea  of  the  particular  case.  Butler  v. 
mies,  86  How.  Prac.  (fl.  T.)  820.  citing  Peo- 
ple Stnrtevant,  0  N.  T.  268.  S8  Am.  Dec. 
5^;  2  Spdlhig  on  InJ.  A  Bztr.  Bern.  % 
1133;  Union  Trust  Ga  v.  S.  L  Nav.  &  Imp. 
Co..  130  U.  S.  666,  9  Sup.  Ct  606,  32  L.  Ed. 
1043;  2  High  on  InJ.  1  1461;  Morris  v. 
Bradford,  19  Oa.  627,  citing  Jackstm  ex  dem. 
Webb  V.  Boberta,  1  Wend.  (N.  T.)  486;  Fama- 
worth  T.  Fowler,  1  Swan  (31  Tenn.)  1,  66 
Am.  Dec.  718;  Sellgson  v.  Collins,  64  Tex. 
314;  Btssell  V.  Besaon,  47  N.  J.  Bq.  680,  22 
AtL  1077:  Taylor  v.  Hopklna,  40  IlL  442; 
Ward  V.  BiUnpa,  76  Tex.  466,  13  S.  W.  308. 
The  general  concenaua  aeems  to  be  that  the 
act  In  contravention  of  the  writ  of  injunc- 
tion la  not  only  pnnlahable  as  a  contempt  of 
the  conrf  8  authority,  but  will  not  be  allowed 
to  prejudice  the  right  and  remedy  of  tbe 
party  in  whoae  Interest  it  issued,  but  wheth- 
er, subject  to  this  rule,  it  will  be  allowed  to 
stand  at  all  the  authorities  are  not  agreed. 
We  refAr  to  the  subject  In  passing,  as  the 
reference  may  be  of  some  practical  avail  In 
the  future.  It  does  not  affect  the  merits  of 
this  appeal,  aa  we  hold  that  the  court  did 
not  continue  the  injunction  permanently,  con- 
ceding its  power  to  do  so.  Its  first  order  b^g 
merely  equivalent  to  one  enjoining  the  de- 
fendant agalnat  aelUng  the  land  to  the  hear- 


ing, or  until  the  matter  waa  dlapesed  of  by 
a  final  decree.  But  if  it  had  been  continued, 
the  plaintiff  in  that  ault,  aa  we  will  see,  was 
not  injuriously  affected  by  its  violation,  aa 
it  waa  laaued  to  protect  and  preaerve  her 
right  to  alimony,  and  this  ahe  received  in 
full,  and  Gonaequently  waa  in  no  vay  prej- 
udiced by  the  mortgage  to  Itomaz  and  the 
aubsequent  conveyance  to  Bobert  A.  Gobble. 

[2]  The  other  position  advanced  by  de- 
ffendanta  la  equally  untenable.  They  claim 
that,  aa  tbxiT  mother  was  In  possession  for 
20  years  advent,  she  acquired  thereby  a 
title  to  the  land,  but  we  cannot  admit  the 
premise  from  which  this  conclusion  la  drawn. 
Her  possession  was  not  adverse.  The  re- 
ceiver, It  appears,  collected  the  rents  and 
profits  of  the  land  and  paid  them  to  her.  Tbe 
land  waa  in  the  custody  of  the  law,  through 
him,  and  ftie  iaAgmffOt  by  which  he  was 
placed  in  the  poaaesston  of  it  was  given  at 
her  request  She  could  not  take  possession 
of  the  land  and  hold  It  adversely  to  the  re- 
ceiver, vrlthout  being  guilty  of  a  contempt 
of  the  court  by  tbe  violation  of  its  ord«r  is- 
sued at  her  instance.  High  on  Bec^vera 
(3d  Ed.)  163. 

[3]  The  rec^ver's  possession  la  that  of  the 
court,  taken  for  the  purpose  of  securing  the 
thing  in  controversy,  so  that  It  may  be  sub- 
ject to  such  dispoeitlou  as  It  may  finally  di- 
rect High  on  Receivers.  ||  134.  135,  et  seg. 
Tbe  defendant  In  that  suit  was  put  out  of 
possession  by  the  Judgmoit  as  tbe  receiver 
was  ordered  to  collect  the  rents  and  proflte, 
and  was  entitled  to  control  the  possession 
for  that  purpose.  This  being  so,  tbe  law 
will  not  allow  the  possession  by  the  plain- 
tiff to  destroy  his  title,  while  he  was  thus 
forbidden  to  enter  and  assert  it  We  have 
an  ancient  maxim  that  the  act  of  law  shall 
prejudice  no  man.  Broom's  Maxims  (6th 
Ed.)  marg.  pp.  127,  395.  The  maxim  was 
applied  in  Isler  v.  Brown,  66  N.  C.  667,  and 
Howell  V.  Harrell,  71  N.  C.  161,  to  prevent 
the  loss  of  a  right  by  inaction  or  passlveness 
caused  by  its  order.  It  is  a  Just  rule,  and 
our  moral  perc^tlona  of  right  would  be 
rudely  ahocked  if  any  otho*  were  allowed  to 
prevail  and  deprive  a  man  of  his  rights,, 
when  by  the  act  of  the  court  or  the  law  he 
was  rendered  powerleaa  to  protect  or  pre- 
serve them.  Besides,  there  ia  no  evidence 
here  of  notoriona  and  adverse  possessimi 
under  a  claim  of  ri^t  The  plaintiff  in  the 
other  case  evidently  held  the  poaaesslon  by 
consent  of  the  receiver,  and  her  occupation 
was  subordinate  to  hla  dominion  over  the 
land  aa  an  officer  of  the  oonrt  She  received 
the  rents  and  profita  in  this  way,  in  dis- 
charge of  her  claim  for  allmmy,  instead  of 
requiring  him  to  lease  the  land,  collect  the 
rents,  and  pay  th^  over  to  her.  We  will 
not  presume  that  she  Intended  to  do  a  wrong. 

Our  conclusiou  Is  that  tbe  Inatnictlui  to 
the  Jury  was  correct 

No  error. 
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SCOTT  et  aL  T.  BBTNOLDS. 

(Supreme  Court  of  North  Carolina.   Nor.  12, 

1913.) 

1.  WiTNBBSBa  ^  87*)— CoMPirrBNOT— KNOWt- 

XDOB  or  Facts  Tbstifisd  to. 

In  an  action  on  an  account  (or  sroceries, 
after  plaiDtiff*8  clerk  had  testified  that  he  pre- 
sented an  account  to  defendant's  intestate; 
that  it  was  the  same  account  presented  on  the 
trial;  that  intestate  said  it  was  all  right;  that 
he  vanted  to  settle  it  up;  and  that  the  wit- 
ness did  not  sell  any  of  the  goods,  the  intestate 
not  trading  there  while  he  worked  there— he 
was  properly  permitted  to  testify,  over  objec- 
tion, that  the  account  presented  was  for  gro- 
ceries, since,  while  the  witness  did  not  sell  any 
of  the  goods,  it  was  doubtless  apparent  from 
the  account  that  It  was  for  groceries. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {|  80-87;  Dec  Dig.  |  87.*] 

2.  Interest  (t  18*)— Book  Accouhts— Whbn 
Allow  ABU. 

Where  a  grocery  account  was  presented 
to  the  debtor,  who  promised  to  pay  it,  the  cred- 
itor was  entitled  ta  interest  thereon. 

[Ed.  Note.— For  other  cases,  see  Interest, 
Cent  Dig.  H  32-34 ;  Dec  Dig.  {  18.*] 

Appeal  trom  Bapertor  Court,  Guilford 
County ;  Shaw,  Judge. 

Action  by  C.  Scott  and  another,  trading 
as  O.  Scott  ft  Ca,  against  L.  Scott  Beynolds, 
administrator  of  L.  M.  Scott  Judgmoit  for 
plaintiff,  and  defvidant  aiHTeala.  Affirmed. 

OiTll  action,  tiled  at  Septamber  tem,  1918, 
upon  this  IsBue:  Is  the  defendant  Indebted 
to  tlie  plaintiff,  and.  If  so,  In  wliat  amount? 
Answer:  $681.68,  with  legal  interest  from 
Norunber  80^  1910,  to  present  date.  The  de- 
fendant excited  and  appealed. 

Adama  ft  UcLean,  of  Oreeulbon)^  for  ap- 
pellant 

BBOWN,  J.  [11  This  action  la  brought  to 
recover  an  account  for  groceries  alleged  to 
lure  been  purchased  by  defendant's  Intestate 
from  the  plalntlCTs.  The  defendant  assigns 
error  becanse  the  wltaess  Mann  waa  permit- 
ted to  testify  that  the  account  presented  to 
L>.  M.  Scott  defendant's  intestate,  was  for 
grooezlea.  The  witness  Mann  testified :  That 
ha  works  for  C  Scott  ft  Co.,  derk  In  the 
atore.  That  he  knew  Lerl  M.  Scott  That 
he  had  heard  the  testimony  of  Mr.  O.  Scott 
That  he  presented  the  acconnt  to  Mr.  Lery 
Scott  That  he  took  It  and  looked  at  it  and 
said:  'That  ia  Mr.  Olarance  Scott  la  Itf* 
Witness  said:  'Tes,  sir.'*  He  said:  miat 
is  all  Tiffiit  I  am  eDcpeedng  some  dividends 
from  some  insnrance  caaea  along  lutex  in  the 
spring,  and  I  want  to  settle  ttkat  iW*  This 
is  all  that  witness  said  to  him  abont  it  That 
Mr.  Scott  looked  at  the  acconnt  when  he 
said  It  was  all  right  and  had  the  aceonnt 
in  his  hands  when  he  said  that  That  the 
amount  of  the  account  was  $681.68.  That  the 
account  was  the  same  one  presented  here. 
That  this  Is  the  account  he  presented  without 
the  interest  on  it  .  Upon  cross-era  minadon 


the  witness  testtfled  that  It  was  soma  tlnw 
right  after  the  first  of  the  ysar  of  1911 
when  he  presoited  the  account  to  Mr.  Scott ; 
that  lie  resented  It  to  him  in  his  office,  right 
over  here  near  the  courthousa  On  redirect 
examination  witness  testified  that  he  did 
not  sell  any  of  the  goods  to  Mr.  Scott ;  that 
Mr.  Soott  nerer  traded  any  there  afto'  he 
went  to  work  there  for  Mr.  Scott  Witness 
was  aidced  this  qnestkm:  "What  waa  tba 
account  yon  presmted  to  him  for?"  D^end- 
ant  objected.  The  court  remarked:  "I  think 
It  Is  oompetoit''  Defendant  excqtted.  Wit- 
ness answered,  "For  groceries."  We  see  no 
merit  in  this  exception.  If  the  evidence  Is 
believed.  It  proves  that  the  account  was 
duly  presented  for  payment  to  defendant's 
intestate,  and  that  he  recognized  and  prom- 
ised to  pay  It  It  is  true  the  witness  did  not 
personally  sell  the  goods,  bnt  the  fisct  that 
they  were  groceries  was  doubtless  appar^t 
in  the  account  Itself. 

The  remaining  assignments  of  error  have 
as  Uttle  merit  as  tiie  abor^  and  need  no  dls- 

CUSSiOQ. 

[2]  Having  proved  to  the  satisfaction  of 
the  Jnry  that  the  acconnt  waa  duly  present- 
ed, and  that  the  defendant's  Intestate  promis- 
ed to  pay  It  the  pi«<iiH(r  was  clearly  enti- 
tled to  Interest 

No  error. 


BBBBDBN  T.  MINNEOLA.  HFO.  Oa 

(Supreme  Oonrt  of  North  CaroUna.    Nov.  12, 
1018.) 

1.  Mastxb  and  Sebtaht  (I  286*)— Acrxons 

rOB  InJURIKS— QUZSTIOITS  FOB  JURT. 

In  an  employe's  action  for  injuries,  where 
there  waa  evidence  of  defendant's  neg^gence 
as  the  cause  of  Uie  injury,  the  queetiott  was 
for  the  jury,  unless  plaintiff's  evidence  estab- 
lished contributory  negligence,  although  the 
jury  might  well  have  adopted  defendant  s  view 
that  the  injury  was  caused  hy  ^alBtiS*s  ^o- 
bedienee  of  orders. 

[Ed.  Note.— For  other  cases,  see  Master  snd 
Servant,  Cent  Dig.  |l  1001,  1006,  1008,  1010- 
1015,  1617-1033,  lOSe-KMU^  1044,  1046-1060; 
Dec  Dig.  I  286.*] 

2.  Hastbb  and  Sketant  (SS  280.  286*)— Ac- 
tions FOB  INJUBIKB— QUBSnONS  FOR  JUST. 

In  an  emplovd's  action  for  Injuries,  evi- 
dence held  to  mase  questions  for  the  jury  as 
to  whether  plaintiff  was  directed  to  clean  the 
machine  operated  by  him  while  in  motion, 
whether  tile  rag  given  him  for  this  purpose  was 
a  safe  appliance,  whether  the  employer  failed 
to  Instruct  him  as  to  the  operation  of  the  ma- 
chine and  Its  dangers,  and  iriiether  Its  fsOurs 
of  duty  was  the  cause  of  the  Injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  »  1001,  1002.  1008,  1000. 
1007,  1008,  1010-4016^  1017-10^  1(^1044, 
104tf-l(»^106S;  Dea  Dig.  »  M8,  288.*] 

Appeal  fftm  Supelor  Ooar^  Guilford 
County;  Shaw,  Jndg& 

Action  Da  Panl  Brseden  MSdut  the 
Mlnneola  Manufacturing  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 


•For  other  eaata  see  same  topic  anfi  seettoa  NUKBBR  In  Oss.  Dig.  ft  Asl  Dig,  S«r-Na>  Bsrtw  ft  ■W'r 

Digitized  by  Google 


N.C.) 


BSEEDEK  V.  MIKNEOLA  MFG.  00. 


961 


This  action  was  Instituted  to  recover  dam- 
ages because  of  an  Injury  alleged  to  taave 
been  received  while  In  the  employ  of  the  de- 
fendant and  through  Its  negligence. 

In  his  complaint  the  plaintiff  alleges  that 
be  was  Injured  at  2:40  o'clock  of  the  after- 
noon of  Saturday,  January  2,  1909,  while 
cleaning  with  a  rag  held  In  his  left  hand  a 
certain  part  of  a  tenterlng  machine  In  the 
cotton  mill  of  the  defendant  at  GibsonvUle 
while  the  machine  was  in  motion,  and  that 
he  was  at  that  time  about  14  years  of  age. 
The  complaint  contains  four  specifications  of 
negligence,  to  wit:  (1)  Failure  to  instmct; 
Ci)  that  the  work  aralgned  to  plaintiff  "was 
entirely  too  heavy" ;  <3)  that  defendant  fail- 
ed to  furnish  certain  appliances,  to  wit, 
brushes,  in  general  and  approved  use  for 
cleaning  machinery ;  and  (4)  that  the  defend- 
ant required  the  plaintiff  to  clean  said  ten- 
terlng machine  while  running.  The  defend- 
ant in  Its  answer  denied  each  allegation  of 
negligence  and  pleaded  contributory  negli- 
gence, assumption  of  risk,  and  the  three 
years'  statute  of  llmitatlotta.  At  the  close  of 
the  plaintiff's  testimony  the  defendant  moved 
that  the  action  be  dismissed  and  for  Judg- 
ment as  In  the  case  of  nonsuit  This  mo- 
tion was  overruled,  and  defendant  excepted. 

The  defendant  offered  no  testimony  but 
prayed  the  court  in  writing  in  apt  time  "to 
chai^  the  Jury  to  answer  the  first  issue 
"No.* "  The  court  refused  to  charge  as  le- 
Quested,  and  defendant  excepted. 

The  defendant  in  apt  time  in  writing  fur- 
ther prayed  the  court  "to  charge  the  Jury,  if 
they  answer  the  first  issue  'Yes,'  to  answer 
the  second  'Yes.' "  The  court  refused  to 
charge  aa  requested,  and  the  defendant  ex- 
cepted. 

The  evidence  of  the  plaintiff  tended  to 
prove  that  at  the  time  of  his  Injury  he  was 
14  years  old,  lacking  20  days;  that  he  had, 
prior  to  his  Injury,  worked  for  four  or  five 
years  in  various  cotton  mills  and  had  done 
qnlte  a  variety  oil, work,  beginning  wltli 
"picking  qnllls"  and  ending  with  the  opera- 
tion of  the  tenterlng  machine  on  which  he 
was  injured ;  that  he  had  for  several  months 
worked  in  the  room  in  which  the  tenterlng 
machine  was,  operating  the  stitching  machine 
and  gtossers,  and  that  he  was  assigned  to  op- 
erate this  particular  machine  "about  eight  or 
nine  or  ten  days"  before  his  injury;  that 
prior  to  two  weeks  before  his  injury  the  de- 
fendant company  had  provided  its  empIoySs 
with  brushes  with  which  to  dean  machines, 
but  that  at  that  time  these  brushes  were  tak- 
en away  and  tliey  were  gl-rai  rags  and  waste 
Instead;  that  when  brushes  were  used  fi>r 
cleaning  his  hands  would  not  be  nearer  than 
two  feet  to  the  madilne. 

TiK  plaintiff  tesUfled,  among  other  things, 
as  follows:  **It  was  my  duty  to  clean  the  ma- 
ddne  everTwhere.  It  I  didn't,  I  had  to  go 
batik  orer  it    Tbere  were  no  inatmetlons 

Ten  me  at  13ie  time  I  was  assigned  to  work 
on  Uds  machine  as  to  how  to  clean  it  and  op- 
erate It  Up  tmtU  Saturday  before  I  was 
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hurt  on  the  followliv  Saturday,  I  had  a 
brush  to  clean  the  machine  with.  It  was  a 
brush  made  out  of  a  picker  stick  or  anything 
you  could  get  hold  ot,  so  that  it  was  Aout 
2^  or  feet  long,  made  out  of  this  warp 
they  make  cloth  out  of.  Yon  got  the  brush 
and  cut  notches  In  the  stl<^  and  tied  this 
piece  of  warp  on  ttils  stick.  The  handle  was 
from  2H  to  3  feet  long.  WbsJi  yon  were 
cleaning  the  machine  with  a  brush  it  was 
necessary  for  you  to  put  your  hands  about 
two  feet  from  the  parts.  Ur.  Theodore  AU- 
red  took  these  brushes  and  burned  them 
up.  When  he  came  around  and  took  the 
brushes  I  asked  him  what  I  must  clean  up 
with,  and  be  says,  'You  will  have  to  clean  up 
the  best  way  yon  can.'  I  says,  *I  am  going 
to  swipe  me  a  brush  somewhere  and  use 
that;*  and  he  says,  'You  can't  use  It  if  yon 
stay  In  here.  You  will  have  to  get  out  of 
here  if  you  use  a  brush.  Yon  can  clean  up 
with  a  rag  the  best  you  can,  or  anything 
that  you  don't  have  to  stick  In  there  that  will 
break  the  gears.'  After  they  took  up  the 
brushes  I  had  nothing  except  rags  to  clean 
up  with.  Neither  Mr.  Allred  nor  any  one 
else  warned  me  as  to  the  danger  in  cleaning 
this  mac^ne  with  a  rag.  I  was  hurt  about 
two  weeks  after  these  brushes  had  been  tak- 
en up.  I  was  on  my  knees  wiping  this  here 
piece  of  frame  that  goes  under  the  frame 
tlutt  holds  the  other  frame  to  it  The  piece 
that  fastens  across  there.  I  was  wiping  this 
rod  vrith  this  rag.  I  didn't  have  a  brush  so 
as  to  stand  outside.  I  had  to  get  on  my 
knees  and  wipe  with  that  rag.  As  I  went 
to  pull  my  hand  out  the  wind  of  this  here 
chain  blew  the  rag  and  It  caught  In  the 
sharp  pointed  teeth  and  jo'ked  my  hand 
right  under  this  here  wheel  The  machine 
was  running.  The  reason  I  did  not  stop  the 
machine  to  clean  it  up  was  simply  because 
they  would  not  let  me  stop  the  machine.  The 
reason  why  I  did  not  stop  the  machine  to 
clean  It  up  was  because,  when  the  cloth 
would  get  pushed  on  me  on  a  Saturday  evfr 
nlng,  I  had  to  run  this  madilne.  They  gave 
us  three-quarters  of  an  hour  to  stop  the  ma- 
chine and  clean  It  up,  fan  off.  Q.  Tell  who 
gave  you  the  Instruction,  who  said  you  had 
to  run  It  and  clean  it  A.  Both  of  them  gave 
me  instmctlona,  Mr.  Charley  Stout  and  Mr. 
Theodore  Allred,  both  gave  me  instructions. 
Q.  State  what  instructions  tbey  gave  you. 
A.  Told  me  I  could  not  stop  the  machine. 
Q.  About  cleaning  up  while  it  was  running 
or  not  running?  A.  Yes,  sir;  could  not  stop 
the  machine  during  working  hours,  and  if 
I  wanted  to  clean  ,lt  I  would  have  to  wait 
until  this  three-quarters  of  an  hour  came  and 
thai  clean  It  or  clean  it  during  spare  times 
whoi  I  got  a  chance  or  stay  after  working 
hours  and  get  no  pay  for  It  It  would  take 
about  one  hour  and  15  minutes  to  clean  it 
like  they  required.  I  had  to  sweep  up  the 
floor  after  I  had  cleaned  np,  after  Mr.  Theo- 
dore Allred  inspected  the  machine.  I  said 
that  both  Stout  and  Allred  told  me  not  to 
stop  'the  machine  in  rader  to  clean  It  npi  I 
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do  uibt  know  at  what  honr  the  machine  stop- 
ped on  Saturday.  I  know  they  gave  us  three- 
fourths  of  an  hoar  to  stop  the  machine  and 
sweep  np.  I  do  not  remember  whether  It 
was  6  o'clock  or  10  minutes  after  %  when 
the  mill  dosed  down  on  Monday,  Tuesday, 
Wednesday,  Thursday,  and  Friday.  I  think 
it  was  6  o'clock  the  year  round.  On  Satur- 
day I  think  it  was  4.  I  think  the  machinery 
shut  down  in  the  finishing  department  on  Sat- 
urday afternoon  about  a  quarter  past  3. 
It  was  not  a  quarter  to  3.  That  la  one  thing 
I  know.  It  shut  down  for  us  to  line  the  ma- 
chines up.  He  started  around  Just  as  quick 
as  we  started  to  line  up  the  machines,  went 
around  and  inspected  them,  and  we  started 
to  sweep  the  floor.  That  time  was  not  given 
us  in  which  to  c}ean  the  machines;  it  was 
given  us  in  which  to  line  np  the  machine 
and  sweep  up.  It  was  not  given  us  expressly 
for  cleaning  the  machine.  I  knew  that  If  I 
got  my  hand  caught  In  a  moving  chain  I 
would  get  hurt,  but  you  see  I  was  trying 
to  keep  out  of  It.  I  was  trying  to  prevent 
an  injuiy  to  my  person.  I  was  doing  what 
they  required  me  to  do,  cleaning  the  machine. 
No  Instructions  were  ^ven  to  me  aa  to  clean- 
ing that  machine  I  knew  I  had  to  clean  It, 
and  dean  it  dean.  That  is  all  I  knew.  I 
knew  how  to  do  it  with  brushes.  I  didn't 
know  how  to  do  it  unless  I  got  down  with  the 
rag.  I  saw  the  chain  there  and  saw  the 
wheel  there,  and  I  knew  If  my  hand  was 
carried  by  the  chain  against  the  wheel  that 
it  would  hurt  me.  A  lot  of  the  maddne  was 
nowhere  near  the  chain  and  wheel;  that  is, 
a  lot  of  the  frame.  I  can't  tell  how  much. 
I  didn't  understand  the  nature  and  median- 
ism  of  the  machine  before  I  was  assigned  to 
work  on  it  I  knew  nothing  about  it  until 
he  told  me  to  run  It  I  knew  how  to  keep 
the  doth  on  the  teeth;  knew  nothing  more 
about  it  I  knew  I  was  likely  to  be  hurt 
anywhere  In  there.  I  don't  know  that  I  knew 
It  was  dangerous  deanlng  that  part;  no, 
sir,  not  in  that  way.  If  I  had  had  a  brush 
it  would  not  have  been  dangerous  at  all.  The 
way  I  was  cleaning  It  then  I  didn't  know 
that  I  was  liable  to  get  hurt  right  at  the 
present  time.  If  I  had,  I  would  not  have 
cleaned  It  The  chains  were  where  I  could 
see  them  underneath.  I  was  kneeling  down 
on  both  knees  and  the  moving  wheel  and 
chain  were  immediately  before  my  eyes.  The 
wind  in  this  chain  could  have  blown  the  rag 
and  Jerked  my  hand.  The  rag  was  tight  In 
my  hand,  gripped  tight  I  had  It  In  the  palm 
of  my  hand.  My  hand  was  caught  before  I 
knew  it  The  chain  jerked  my  hand.  I 
knew  if  my  hand  got  in  there  it  would  get 
hurt  but  I  didnt  Intend  Cor  it  to  get  in 
there.'* 

W.  B.  Marshall  testified  for  the  plaintiff 
as  follows :  **I  live  at  Durham.  I  lived  at 
Glbsonvllle  in  the  vrlnter  of  1909.  I  lived 
there  S  years  and  7  months.  I  was  master 
mechanic  of  the  Minneola  Manufacturing 
Company,  the  defraidant  I  was  In  their  em- 


ploy at  the  time  PanI  Breeden  got  hurt 
That  machine  Is  something  like  30  or  40 
feet  long,  and  the  machine  is  to  stretch  the 
goods,  to  weave  them  all  the  same  number  of 
Inches,  have  all  the  same  loigth.  Sprocket 
and  chain.  Chain  continuous,  one  on  each 
side,  and  as  the  carriage  strilces  the  chain  on 
each  side  the  chain  runs  continuous,  with  a 
row  of  pins  about  like  clothes  pins  or  a 
little  larger,  something  like  three-eighths  ot 
an  inch  long,  or  half  an  inch.  Space  of 
about  three-sixteenths  of  an  Inch  apart  which 
sets  them  pretty  thick.  As  these  chains  re- 
volve they  catch  the  goods  here  and  take  It 
out  a  certain  distance,  and  the  chain  vrldens 
out  That  machine  has  a  frame  on  each 
side  of  It  It  Is  supported  by  shafts  and  con- 
nections. At  the  oppoEdte  end  some  rollers 
which  takes  the  goods  off  and  folds  it  out 
Driver  on  the  machine  at  the  opposite  comer. 
Has  a  loose  and  tl^t  pulley,  and  a  short 
shaft  drives  that  pinion  into  a  large  gear 
which  drives  the  machine,  operates  the  whole 
machine.  Up  at  tills  end  back  here  where 
the  operator  sits  the  goods  Is  taken  off  on 
the  table  behind,  and  that  goes  over  a  reel, 
you  might  call  It  and  goes  down  under  the 
platform  that  he  sits  on  and  comes  up  and 
enters  the  chain  right  here.  There  it  first 
strikes  It  That  chain  is  open,  exposed  on 
the  machine  moat  of  the  way  around,  except 
a  small  piece  right  here  ^indicating)  where 
the  goods  come  over.  The  chain  Is  open  ail 
the  way  around.  The  diain  came  here  and 
came  around  the  sprocket  The  chain  was 
exposed  nnUl  it  strikes  that  BProcket,  wfaldi 
pnllB  It  around.  TbB  wheel  was  more  I^uul 
three  or  four  Incfaes  from  the  side  of  Una 
carriage  which  rererseB  ba<Award  and  fbr^ 
ward  on  the  frame  of  the  madJnew  The 
whed  reaches  to  the  front  of  the  machine, 
all  exc^t  a  little  shidd  then  to  stop  the 
goods,  pull  the  goods  off  until  It  stri^  the 
proper  place  along  the  diain.  In  cleaning 
the  machine  it  Is  necessary  for  one  to  get 
down  under  the  machine  vhm  he  is  dean- 
lng it  with  a  rag.  If  one  had  a  brush  aa 
was  described  to  dean  the  machine  and  those 
parts  about  this  sprocket  wheel,  he  could 
do  that  witi3ont  getting  down  under  the  ma- 
chine, and  could  do  It  without  placing  his 
hand  in  dose  proximity  to  the  chain  and 
wheels.  I  worked  for  this  defendant  five 
years  and  seven  months.  I  had  been  there 
something  like  three  years  before  the  injury. 
I  know  that  this  defendant  company  used 
brashes  to  clean  their  machinery  up  until 
about  two  weeks  previous  to  the  time  of 
the  Injury  to  Breeden,  and  I  know  that  this 
defendant  took  the  brushes  up  about  two 
weeks  previous  to  this  injary  and  they  burn- 
ed them  up.  I  worked  at  the  mills  at  May- 
odan  in  Rockingham  county,  at  Fries,  Va.,  at 
Spray  and  Glbsonvllle.  The  Minneola  was 
the  last  I  worked  for.  I  had  worked  for  the 
others  before.  Three  of  the  mills  that  I 
had  worked  tn  used  brushes.   One  in  the 
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Jldnnlng  room  didn't  nae  long-bandied  brosb- 
38,  used  abort  bristle  bmsbee." 

Tbe  jury  returned  tbe  following  verdict: 

"a)  Was  tbe  plaintiff  Injured  by  tbe  neg- 
igence  of  tbe  defendant,  as  alleged  in  the 
xtmplalntt  Answer:  Tea. 

"(2)  Did  tbe  plalntUf  by  bis  own  negU- 
sence  contribute  to  bla  Injury,  as  alleged.ln 
lefendant's  answn?  Answer:  No. 

"(3)  Wbat  damage,  U  any.  Is  plaintiff  en- 
dtled  to  recover?   Answer:  ¥1.750." 

Judgment  In  favor  of  tbe  plaintiff  upon  tbe 
rerdlct,  and  defendant  appealed,  assigning 
IB  error: 

<1)  Tbe  refosal  of  tba  court  to  allow  its 
moaon  tbat  tbe  action  be  dismissed  and  for 
ludgmeut  as  In  tbe  case  of  noiwult 

(2)  Tbe  refusal  tbe  court  to  give  d^end- 
int'B  prayor  "to  cbarge  tbe  Jury  to  answer 
:be  flrat  Issue  IXo.*** 

(3)  Tbe  refusal  by  tbe  court  to  give  de- 
fendant's pzayw  "to  cba^  tbe  Jury,  If  th^ 
inswer  the  first  Issue  Tea,'  to  answet  tbe 
lecond  issue  'Yes.* "  ' 

F.  P.  Hobgood,  Jr.,  of  Greensboro,  tor  ap- 
pellant Brooks,  tepp  ft  Ball,  of  Greensboro, 

For  appellee. 

ALLEN,  J.  (after  stating  the  fticts  as 
ibove).  There  Is  no  controversy  as  to  the 
law  governing  this  case;  the  defendant  ad- 
□ilttlng  tbat  It  was  its  duty  to  furnish  the 
plaintiff  with  suitable  and  reasonably  safe 
ippliances  and  to  instruct  him  as  to  his  du- 
:le3  and  as  to  tbe  dangers  In  operatb^  tbe 
nachlne  at  wbicb  be  was  working  when  be 
K&a  Injured. 

Tbe  contention  of  the  def^dant  to  tbat 
is  the  plaintiff  admits  that  the  mill  was  stop- 
?ed  on  Saturdays  for  the  purpose  of  clean- 
ing the  machines,  and  that  he  had  other  op- 
;>ortunltiee  to  do  so  during  tbe  week  when 
the  machine  was  not  In  motion,  the  only  rea- 
jonable  deduction  from  the  whole  evidence 
8  ih&t  tbe  plaintiff  was  Instructed  to  clean 
the  machine  when  at  rest,  and  not  to  do  so 
irhen  In  motion,  and  that  If  this  Is  true  the 
rag  furnished  tbe  plaintiff  was  a  reasonable 
ind  safe  appliance  for  cleaning  the  machine 
lot  in  motion;  that  there  was  no  need  of 
Instruction,  because  there  was  no  danger  if 
le  performed  his  duties  as  be  was  told  to 
lo;  and  that  tbe  real  cause  of  the  injary 
'M  the  plaintiff  was  bis  disobedience  of  tbe 
irder  not  to  dean  tbe  machine  when  in  mo- 
ion. 

[1]  ThB  learned  counsel  for  tbe  defendant 
irgea  this  contention  in  a  strong,  forceful 
irgnment,  which  convinces  ns  that  there  was 
^od  reas(m  for  asking  tbe  Jury  to  adopt  his 
rlew,  but  it  does  not  satlffi^  us  tbat  there 
was  no  other  reasonable  Inference  to  be 
arawn  tnm  tbe  evidence,  and.  If  there  la  evl- 
lenoe  of  negligence  as  the  cause  of  tbe  in- 
jury, tbe  question  la  one  for  tbe  Jury,  unless 
the  evidence  of  tbe  plaintiff  establlabea  con- 
tribntory  negligence  on  bis  part 


[2]  The  position  of  the  defendant  Is  pred- 
icated upon  tbe  fact  tbat  the  plaintiff  w^s 
directed  to  clean  the  machine  when  at  rest 
and  not  to  do  so  when  in  motion.  No  wi^ 
nees  testlQed  that  this  Instruction  or  order 
was  given,  and  tbe  plaintifl  testified:  "It 
was  my  duty  to  clean  the  machine  every- 
where. There  were  no  Instructions  ^ven  me 
at  the  time  I  was  asrigned  to  work  on  the 
machine  as  to  bow  to  cl«in  It  and  operate  It. 
No  lostructioQ^  were  given  to  me  as  to  clean. 
Ing  that  madilne.  Ndther  Mr.  AJIred  nor 
any  one  else  instructed  me  as  to  the  danger 
in  cleaning  this  machine  with  a  rag."  If  the 
Jury  accepted  tbls  evidence,  tbey  most  have 
found  that  tbe  plaintiff  was  performing  bis 
duty  whea  be  was  Injured  and  tbat  be  bad 
not  been  Instructed  to  stop  tbe  machine  to 
clean  it  Agatai:  "I  said  tbat  both  Stout  and 
Allred  told  me  not  to  stop  the  madilne  to 
clean  up."  "Hie  reason  I  did  not  stop  tbe 
machine  to  clean  it  up  was  simply  because 
tbey  would  not  let  me  stop  tbe  machine." 

When  the  defendant  took  the  brushes  from 
tbe  plalnttfl  which  bad  been  used  In  cleanli^ 
tbe  madiine,  and  in  the  use  of  which  tbe 
bands  of  tbe  plaintiff  would  not  have  been 
nearer  to  tbe  madilne  than  two  feet,  tbe 
plaintiff  said  to  the  foreman,  "I  am  going  to 
swipe  me  a  brush  somewhere  and  use  that;" 
and  be  said:  "Ton  cant  use  it  If  yon  stay  In 
ber&  Yon  will  have  to  get  out  of  here  if 
you  use  a  brush.  You  can  clean  up  with  a 
rag  the  best  you  can,  or  anything  that  yon 
don't  have  to  atlc^  in  there  tbat  will  break 
tbe  geara."  Were  not  the  Jury  Justtfled  in 
inferring  from  this  evidence  tbat  tbe  defend- 
ant expected  the  plaintiff  to  clean  the  ma- 
diine while  in  motion,  as  otherwise  tbe  use 
of  a  brush  would  not  break  tbe  gears? 

There  is  also  evidence  that  tbe  brush  was 
taken  from  tbe  plaintiff  on  Saturday  before 
be  was  injured,  and  that  prior  to  that  time 
the  madilne  was  cleaned  with  the  brush 
while  in  motion,  and  as  the  plaintiff,  a  boy 
14  years  of  age,  had  been  Instructed  not  to 
stop  the  machine,  it  was  not  unreasonable  for 
him  to  conclude  tbat  he  ma  to  clean  the  ma- 
dilne In  motion,  in  tbe  alnence  of  spedflc  in- 
structions, whidi  be  says  were  not  given  him. 

The  excerpts  from  the  evidence  are  sub- 
ject to  tbe  crltldsm  that  they  are  takoi  from 
differrat  parts  of  t^e  testimony,  and  that  all 
associated  evidence  Is  not  presented;  but 
while  this  is  tru^  nothing  is  omitted  whidi 
la  necessarily  in  conflict  with  tbat  quoted. 

We  are  therefore  of  opinion  tbat  there  is 
evidence  that  the  plaintiff  was  directed  to 
clean  tbe  madilne  In  motion;  tbat  the  rag 
given  him  ma  not  a  aafo  appliance  for  this 
purpose;  tbat  tbe  defendant  failed  to  in- 
struct the  plaintiff  as  to  tbe  operation  of  the 
machine  and  its  dangers ;  and  that  the  fail- 
ure of  duty  on  tbe  part  of  tbe  defendant  was 
the  cause  (tf  tbe  plalntUFs  injury;  and  fur- 
ther tbat  it  Is  not  necessarily  biforred  from 
the  evidence  of  the  plaintiff  that  he  was  act- 
ing In  disobedience  of  orders. 
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It  fidlow^  Uientote,  that  ttwre  la  no  wror 
In  oTerrnllng  the  motion  tor  nonsnlt  or  In  re- 
fusing to  give  tlie  Instrnetitms  prayed  tor. 

No  error. 


OBINOOO  SUPPLY  CO.  et  aL  v.  MASONIC 
A  OASTEBN  STAB  HOME,  Inc. 
etaL 

(Baprune  Gonrt  of  North  GuoUna.   Not.  12; 

1.  Mkohakics'  LUSTS  (|  US*)— Noncx  to 
Owimt— Tdci  tob  Notiok 

Uader  Bevisal  1905,  I  2019,  ^T]jig  sobcon- 
tractors  and  laborers  furDiBfaing  material  for  tbe 
building,  repairing,  and  altering  of  any  bouM 
or  improTement  on  real  estate  a  lien  on  such 
boase  and  rwl  estate  for  their  labor  or  material, 
and  proTlding  that  the  sum  total  of  all  snch  liens 
shall  not  exceed  the  amount  doe  the  original  con- 
tractor at  the  time  of  notice  given,  section  2020 
requiring  aabcontractors,  laborers,  or  material- 
men claiming  a  lien  to  giTS  notice  to  the  owner 
at  any  time  before  setuement  with  the  contrac- 
tor, and  providing  that,  if  the  owner  ehall  re- 
fuse or  neglect  to  retain  oat  of  the  amount  due 
the  contractor  as  much  as  shall  be  due  or  claim- 
ed by  the  subcontractor,  laborer,  or  materialman, 
he  may  proceed  to  enforce  his  lien,  and  that 
after  such  notice  is  given  no  payment  to  the  con- 
tractor shall  be  a  credit  on  or  discharge  of  the 
lien,  and  secticm  2021,  requiring  contractors  to 
furnish  to  the  owner  sn  itonieed  statement  of 
the  amount  owing  to  laborers,  etc,  or  for  ma- 
terials, upon  delivery  of  which  it  shall  be  the 
owner's  duty  to  retain  from  the  money  due  the 
contractor  a  mm  snffldent  to  pay  such  laborers 
and  for  soch  materials,  and  providing  that  any 
laborer  or  materialman  may  himself  furnish 
such  itemized  statement,  upon  delivery  of  which 
he  shall  be  entitlbd  to  all  the  liens  and  benefits 
confened  thereby  as  thoogli  the  statement  were 
famished  by  the  contractor,  where  neither  the 
contractor  nor  materialmen  gave  notice  to  the 
owner  until  after  the  last  payment  by  liim  to  the 
contractor,  the  claims  of  the  materialmen  were 
not  a  lien  on  the  property. 

[EkL  Not».— For  other  cases,  see  Mechanic^ 
Liens,  Cent  Dig.  $  161;  Dec  Dig.  S  118.*] 

2.  Statutes  48*)-^VAMDiTr— Rbpuokanot. 

Pub.  Loc  Laws  1911,  c  761,  amends  the 
general  mechanic's  lien  laws  (Revisal  IOCS,  U 
2019-2021),  BO  as  to  provide  that  the  owner  shall 
require  the  contractor  to  furnish  him,  before 
paying  any  part  of  the  contract  price,  an  item- 
fied  statement,  duly  verified,  of  tne  amount  due 
any  person  for  materials,  that  the  owner  shall 
pay  such  amount  to  the  person  furnishing  ma- 
terials, and  that  in  the  event  of  bis  failure  to 
require  such  statement  the  rights  of  laborers  or 
materialmen  to  file  and  enforce  a  Hen  shall  not 
be  affected  thereby,  and  provides  la  section  5 
that  it  shall  apply  only  to  Durham,  Rowan, 
Ouilford,  and  Randolph  counties,  provided  It 
shall  not  apply,  nor  shall  It  be  enforced  in  Union 
and  Stuily  coimties,  and  provided,  further,  that 
where  material  is  furnished  by  any  person, 
firm,  or  corporation  outside  of  Union  connty  its 
provisions  shall  not  apply  in  the  collection  of 
such  debt,  but  the  law  now  on  the  statute  books 
shall  apply.  Held,  tiiat  sndi  act  is  contradic- 
tory, self-destructive,  and  void,  and  caiwble  of 
no  construction  riving  It  any  force  or  effect, 
since  it  is  expressly  made  inapplicable  in  Union 
county  and  outside  of  Union  coun^. 

[E^d.  Note.— For  otlier  cases,  see  Statutes, 
Dec.  Dig.  S  48.*] 


ft,  STATuns  (}  246*)— Biim  or  Comenao- 

TiON — LocAz.  Statutes. 

A  special  statute,  entirely  local  In  its  na- 
ture, in  abnwation  of  the  general  law  of  the 
state,  should  be  strictly  construed. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Gent.  Dig.  i  827;  Dec;  Dig.  {  246.*] 

4.  Statutss  a  a07*>— OonsiBDonoH^lROcnr- 
sistent  PaoTisions. 

Where  the  proviso  In  a  statute  is  direct- 
ly contrary  to  the  purview  of  the  statute,  the 
proviso  is  good  and  not  the  purview,  becaose  the 
proviso  speaks  the  later  intention  ot  the  Legiaia- 
tnre. 

[Ed.  Note.— For  other  cases,  see  Statates, 
Gent  Dig.  S  284;  Dec  Dig.  %  207.*] 

Appeal  from  Sapolor  Goort;  OnlUoM 
Oonnty;  Shaw,  Judge. 

Action  by  the  Orinoco  Supply  Company  and 
others  ag^nst  the  Masonic  &  Eastern  Star 
Home^  Incorpwated,  and  others.  From  a 
Judgment  against  il;  t2ie  defendant  named 
appeals.  Berersed. 

W.  F.  Harding,  of  Charlotte,  tm  app^nt 
Cfaas.  A.  Hine^  of  Greensboro,  for  appellee 
Wharton  Builders'  Supply  Co.  L.  M.  Swick, 
Hastings  &  Whicker,  and  Manly,  Hendren 
A,  Womble,  all  of  Winston-Salon,  tot  appel- 
lee Orinoco  Supply  Co. 

BROWN,  J.  This  is  an  action  brought  by 
the  plaintlfb  to  subject  the  property  of  the 
defendant  to  a  lien  for  material  furnished  to 
the  Ange  Construction  Company,  a  contractor 
that  had  undertaken  to  erect  under  contract 
a  building  upon  said  defendant's  lot  In  Guil- 
ford county.  The  contractor  failed  to  com- 
plete the  building  and  was  adjudicated  a 
bankrupt  The  owner  completed  it,  and  ex- 
pended more  than  the  pontract  price,  and  at 
the  date  of  the  adjudication  in  bankmptcy 
the  owner  owed  the  contractor  nothing 
N(me  of  the  credltora,  parties  in  this  cause, 
filed  any  notice  of  their  claims  with  the  own- 
er prior  to  the  adjudication  of  the  contractor 
in  bankruptcy,  except  Va»  Orinoco  Supply 
Company,  who  gave  notice  their  claim  on 
April  16, 1912,  but  this  notice  was  glren  after 
the  last  paymeit  to  the  contractor  by  the 
owner  on  April  8,  1812,  and  at  the  time  the 
notices  were  filed  nothing  was  owing  to  the 
contractor  by  the  owner. 

[1]  Under  the  Goieral  JAea  Iaw  of  tbte 
state  (Berlsal  1905,  H  3009-2021)  material- 
men have  no  Hen  for  materials  fumlahed 
the  contractor  unless  the  contractor  flOes  with 
the  owner  an  itemized  statement  of  amounts 
dne  tor  material,  or  the  materialman  glTes 
notice  to  the  ownw  of  tiie  amount  dna  lilm 
before  the  owner  makes  settlement  with  the 
contractor,  and  then  only  as  to  audi  amoirat 
as  may  be  dne  the  contractor  from  the  owner 
on  Its  contract  No  notice  having  bera  giv- 
en, either  by  the  contractor  or  by  tlie  ma- 
terialman, before  the  pajrmmtB  wen  made  by 
the  owner  to  the  conbacttn:,  and  thwe  being 
no  funds  In  the  hands  of  the  ownra  dne  the 
contractor  on  his  contract  at  tiie  time  notioe 
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(rf  dftlma  was  given,  sacb  cLaims  cannot, 
under  the  general  atatate,  be  a  lien  on  the 
property  ot  tbe  owner.  27  Cye.  IQ&i  Clark 
T.  DaTla,  110  N.  G.  lis.  20  S.  B.  794. 

[2]  But  the  plaintiffs  contena  tbat  Act  of 
1911,  c.  761,  Public  Local  Lawa.  glvea  them 
a  lien  on  defeudant'a  property,  Irrespective 
ot  notice  to  the  owner,  and  without  regard 
to  his  indebtedness  to  the  contractor.  The 
isieclal  statute  prorldea  that  tbe  owner  shall 
require  the  contractor  to  furnish  him,  before 
paying  any  part  of  tbe  contract  price,  an 
Itemized  statemoit,  duly  verified,  of  the 
amount  owing  any  person  for  materials  fur- 
nished, and  that  the  owner  shall  pay  such 
amomit  shown  by  the  statemoit  to  the  person 
furnishing  ma  trials.  The  statute  further 
proTldes  that*  In  the  event  of  failure  of  the 
owner  to  require  the  Itemized  statement  duly 
terlfled,  nioh  failure  aluill  not  In  any  way 
affect  the  tights  of  the  laboror  ot  material- 
man to  file  and  enforce  his  lien. 

[SI  It  Is  contended  by  fhe  defendant  that 
BDCh  special  statnte  la  void  for  amUgolty, 
as  well  as  In  violation  of  the  federal  and  state 
Oonatitntlona.  Section  5  of  the  special  atKt- 
ate  provides  that:  *^l8  act  shall  apply  only 
to  Durham,  Rowan*  Onllford  and  Randolph 
counties:  Provided,  this  act  shall  not  apply 
nor  shall  It  be  enforced  In  Union  and  Stanly 
counties:  Provided  further  that  where  ma* 
terial  is  furnished  by  any  pmon,  firm  or  a 
corporation  outside  of  Union  county  the  pro- 
visions of  this  act  shall  not  apply  In  the  col- 
lection of  said  debt,  but  the  law  as  now  on 
the  statute  book  shall  apply."  This  special 
statute,  entirely  local  in  Its  nature,  is  in  abro- 
gation of  the  General  lien  Law  of  the  state, 
and  undertakes  to  confer  on  the  fnmlshers 
of  building  material  in  four  counties  privi- 
leges, legal  rights,  and  advantages  not  com- 
mcm  to  the  citizens  of  other  counties  in  the 
state.  Its  coustitutlODaUty  la  doubtful.  But 
we  are  not  called  upon  to  pass  npon  it,  as 
we  think  the  act  Is  self-destructlTe  and  void 
on  its  fac&  Being  In  abrogation  of  the  gen- 
eral law,  it  should  be  strictly  construed.  27 
Cye.  20. 

[4]  It  has  long  been  held  that  If  a  proviso 
In  a  statute  be  directly  contrary  to  the  pur- 
view of  the  statute,  the  proviso  Is  good  and' 
not  the  purview,  because  the  proviso  qieaks 
tbe  later  Intmtimi  of  the  Legislature.  1 
Kmt,  Comm.  430;  Fottsr's  Dwarrls,  p.  118; 
Bacon,  Ah.  tit  Statnte. 

It  was  held  by  tlie  Barons  ot  the  Ez- 
dteqw  In  the  case  at  Attorney  Oenetal  v. 
Governor  it  Company  of  the  Chelsea  Water 
Worka^  9  B.  A  G  836,  that  where  the  proviso 
of  an  act  of  Parliament  was  directly  repug- 
nant to  tbe  pnrvlew  ot  it;  the  proviso  should 
stand  and  be  held  a  repeal  of  the  purview, 


because  as  was  said,  "It  speaks  the  last  in- 
tention of  the  lawgiver."  It  was  compared 
to  a  will,  in  which  the  latter  part,  If  incon- 
sistent with  the  former,  supersedes  and  re- 
vokes It. 

Dwarrls  says,  page  118:  *1t  has  been  re- 
marked  upon  this  case  In  Fitzglbbon  that 
a  proviso  repugnant  to  the  purview  renders 
it  equally  nugatory  and  void  as  a  repugnant 
saving  clanse ;  and  it  is  difficult  to  see  why 
the  act  should  be  destroyed  by  the  one  and 
not  by  the  other,  or  why  the  proviso  and  the 
saving  clause,  when  inconsistent  with  the 
body  of  the  act,  should  be  destroyed  by  the 
one  and  not  by  the  other."  See,  also,  Rex 
V.  Justices  of  Middlesex,  2  B.  ft  A.  818: 
Townsend  v.  Brown,  24  N.  J.  Law,  80. 

In  Farmers'  Bank  v.  Halle  et  al.,  S9  N.  T. 
at  page  69,  the  oidnion  says:  "A  saving 
danae  Is  only  an  exception  of  a  special  thing 
out  of  the  general  things  mentioned  in  the 
statnte,  and  If  repugnant  to  the  purview  is 
void.  *  •  •  The  office  of  a  proviso  is 
mora  extenalT^  it  la  need  to  qualify  or  re- 
strain tbe  general  j^OTlaions  of  an  act,  or  to 
exclude  any  possible  gronnd  of  Interpreta- 
tion as  ntuidlng  to  coaea  not  Intoided  by  the 
Legislature  to  be  brought  wltUn  its  pnrvlew. 
•  •  •  And  if  repngnant  to  the  purview  it 
is  not  void,  but  stands  as  the  last  expression 
of  the  Le^Slatore.**  As  between  conflicting 
provlaiona  ot  the  same  statute,  the  last  In 
order  of  arrangement  win  otmtroL  See,  also, 
the  following  pertinent  cases:  Hall  t.  Aba- 
tor Mining  ft  Smelting  Co.,  Fed.  Oaa.  No. 
6,931;  Qaictk  v.  White  Water  Townabl]^  7 
ind.  670;  Ryan  t.  Stat^  6  Neb.  278; 
parte  Hewlet,  22  Nev.  333,  40.Faa  96;  Pack- 
er T.  Snnbury  ft  E  R.  Co.,  19  Pa.  211;  High- 
tower's  Lessee  v.  Wells,  14  Tenn.  (6  Terg.) 
249;  Savings  Inst  v.  Makln,  2S  Me  860. 

Tbe  statute  juxdet  consideration  declares, 
on  the  one  hand,  that  it  shall  apply  <»ily  to 
Durham,  Qullford,  and  Randolph  covnttes, 
and  espedaHy  that  It  shall  not  apply  nor  be 
enforced  in  Union  and  Stanly  counties,  and 
on  the  other  hand,  it  provides  where  material 
Is  furnished  by  any  persons,  firm,  or  corpora- 
tion outside  of  Union  county  the  provisions 
of  the  act  shall  not  apply  In  the  collection 
of  said  debt  but  that  the  law  now  on  the 
statnte  books  shall  apply.  So  It  makes  no 
difference  whether  in  Union  or  out  ot  Union 
the  statute  Is  inapplicable  to  the  facts  in 
this  case,  and  admits  of  no  construction 
which  can  give  any  force  or  effect  to  it 

We  are  led  to  the  conclusion  that  the  spe- 
dal  statute  relied  upon  by  the  plaintiffs  is 
contradictory,  self -destructive  and  void. 

Reversed. 

WALKER  and  ALLBOI,  JJ^  eoncurrlng  in 
remit 
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BALLABD  v.  LOWERT.  Sheriff,  et  aL 

(Supreme  Conit  of  North  Carolina.   Nor.  12, 
1013.) 

1.  JnSIIOEB  OF  THB  PeACB  (|  128*)— JUDGUEnT 

—Collateral  Attack. 

Where  a  jadgment  waa  rendered  by  a  jus- 
tice of  the  peace  without  service  of  the  sum- 
mons on  defendant,  but  the  summons  bore  an 
indorsement  purporting  to  show  aach  service, 
defendant's  remedy  was  by  a  motion  before  the 
juatioe  to  set  aside  the  judgment,  when  it  would 
be  the  justice's  duty  to  find  the  facts,  and  the 
service,  appearing  valid  on  the  face  of  the  rec- 
ord, could  not  be  impeached  in  an  action  to  en- 
join the  service  of  execution  thereunder. 

[Ed.  Note.— For  other  caaeB,  see  Justices  of 
the  Peace.  Cent  Dig.  8S  402-407 ;  Dec  Dig.  { 

2.  JrsTioEa  of  th»  Peace  (J  127*>— Judg- 
KKNT  —  Vacating  —  Notice  of  Motion  — 
Service. 

Notice  of  a  motion  before  a  justice  of  the 
peace  to  set  aside  a  judgment  recovered  by  a 
nonresident  idaintiff  for  want  of  service  of  the 
sununona  might  be  given  by  publication  or  by 
serrioe  on  plalntifra  attorney  of  record. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Omt  Dig.  §401;  Dec  Dig.  {  127.*] 

3.  Jubtices'  of  the  Peace  ($  127*)— Judq- 
ubni^Motion  to  VAOAn— Szatihg  Exk- 
ounoN— Pboobdube. 

Where  judgment  is  rendered  by  a  jnatice 
of  the  peace  without  service  of  the  summons  on 
the  defendant,  docketed  in  the  office  of  the  clerk 
of  the  superior  court,  and  an  execution  thereon 
iasoed,  and  defendant  then  moves  to  set  aside 
the  Judgment,  be  may  apply  to  the  clerk  and, 
upon  giving  the  required  bond,  have  the  execu- 
tion recalled  until  the  motion  is  finally  dispos- 
ed of. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {  401 ;  Dec.  Dig.  1  127.*] 

4.  Appkal  and  Ebbob  (S  171*)— Thbobt  of 
AonoH  IK  IiOWSB  CouBT— Vacating  Jitdg- 

HENT. 

Where  a  person  against  whom  a  justice  of 
the  peace  rendered  judgment  without  service  of 
the  Bummone,  instead  of  moving  before  the  Jus- 
tice to  set  aside  the  judgment,  brought  a  civil 
action  in  the  superior  court  to  enjoin  the  serv- 
ice of  an  execution  thereunder,  the  Supreme 
Court  could  not,  even  by  consent,  treat  such 
action  aa  a  motion  In  the  cause  in  the  justice's 
court. 

[Ed.  Note.r-For  other  eaaea,  see  Appeal  and 
Error,  Cent  Dig.  U  1008-1008.  1006,  1067, 
1161-^166;  Dec  Dig.  S  m.*] 

Appeal  from  Soperioi  Court;  Anaon  Coun- 
ty; AdamB,  Judge. 

Action  by  T.  J.  Ballard,  against  R.  J.  Low- 
ery,  sheriff,  and  others.  From  an  order  dis- 
BolTlng  an  injmiction  and  dlwnlaaing  the  ac- 
tion, plaintiff  appeals.  AIDrmed. 

The  defendants  S.  Lowman  &  Co.  were  non- 
residents of  the  state. 

Lockhart  &  Dunlap,  of  Wadesboro,  for  ap- 
pellant Oulledge  &  Bt^gan,  of  Wade^ro, 
for  appellees. 

BROWN.  J.  [1]  On  the  2SUi  day  of  Feb- 
ruary,  1911,  at  tiw  instance  of  B.  Lowman  A 
Go^  J.  H.  Benton,  a  Jnstloe  of  the  pouie  for 
Anson  county,  Issned  a  summons  against  T. 
J.  Ballard,  returnable  the  Ist  day  of  March, 


1911.  On  Febroary  27.  1911,  the  said  snm- 
mona  was  returned  to  said  Justice's  court 
with  the  following  indorsement:  "Served 
February  27,  1911,  by  reading  within  sum- 
mons to  T.  J.  Ballard,  defendant,  B.  J.  Low- 
ery,  sheriff,  J.  T.  Short,  deputy  sheriff." 
March  16,  1911,  said  justice  of  the  peace  ren- 
dered Judgment  In  favor  of  S.  Lowman  & 
Co.  against  T.  J.  Ballard  in  the  sum  of  9115.- 
76,  with  Interest  and  costs,  and  said  Judg- 
ment was  docketed  In  the  office  of  the  cleric 
of  the  superior  court  of  Anson  coimty.  and 
upon  which  S.  Lowman  &  Co.  caused  execu- 
tion to  be  Issued. 

Injunction  was  Issued-  by  Bragaw,  Judge, 
at  the  instance  of  T.  J.  Ballard  to  prevrat 
the  servlee  of  said  ezecutiou,  claiming  that 
no  summrais  had  ever  been  served  on  him  in 
the  original  case  of  S.  Lowman  &  Co.  against 
T.  J.  Ballard  before  the  said  3.  H.  Benton, 
justice  of  the  peace.  Upon  the  return  day 
of  the  restraining  order  before  Adams,  Judge, 
the  latter  dissolved  the  injunction  and  dls* 
missed  the  action. 

We  are  of  opinion  that  the  proper  proce- 
dure for  the  plaintiff  to  pursue  is  to  move  be- 
fore the  justice  of  the  peace  to  set  SEdde 
the  judgment  It  is  then  the  justice's  duty 
to  find  the  facts. 

[2]  Notice  of  such  motion  may  be  given 
by  publication  or  by  service  upon  the  attor- 
ney of  record.  It  appears  upon  the  face  of 
the  record  that  the  service  of  the  Justice's 
summons  was  valid.  Therefore  It  cannot 
be  impeached  except  by  motion  In  that  cause 
to  set  It  aside.  McEee  t.  Ai^l,  90  N.  C. 
62;  Whitehurst  T.  Trans.  0>^  109  N.  a  SU. 
13  S.  G.  937. 

It  is  said  In  Thompson  v.  Notion  Co..  100 
N.  C.  625,  76  S.  E.  473:  "If  the  Judgment  is 
rendered  in  the  absence  of  the  defendant 
and  the  process  is  defectiTe,  or  there  Is  the 
appearance  of  service  when  in  fact  none,  the 
defendant  may  move  before  the  justice  to 
set  the  judgment  aside." 

[3]  When  such  motion  Is  lodged,  the  de- 
fendant may  apply  to  the  clerk  and,  upon 
giving  the  required  bond,  have  the  execution 
recalled  until  the  motion  Is  finally  dlqpoaed 
ot 

[4]  We  cannot  treat  this  civil  action  origi- 
nating in  the  superior  court,  even  by  con- 
sent, as  a  motion  In  the  cause  la  a  Justice's 
court. 

Afflrmafl. 


HcNAIR  et  aL  v.  BOYD. 

(Supreme  Court  of  North  Carolina.    Nov.  12, 
1918.) 

L  Taxation  (|  707*)— Tax  Sams— Notice— 
Dkbd. 

The  provision  ci  tiie  statute  authorizing 
the  sale  of  land  for  taxes  for  1897.  requiring 
the  purchaser  to  serve  notices  on  the  owner  of 
the  land  and  persons  In  possession,  and  make 
affidavit  of  such  service  before  the  purchaser 
should  be  entitied  to  a  deed,  is  mandabny,  and 
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heiuM  a  tax  deed  issued  for  the  taxes  of  tbat 
year  withoat  aacb  affidavit  was  void. 

[EhL  Note.— For  other  cases,  see  Taxation, 
CeDt  Dig.  U  1426-1428;  I>M!.  Dig.  S  707.*3 

2.  Taxation  (SS  730,  742»)— Tax  Sales— Pub- 
cba8s  bt  c0ui4tt — effect— foreclobhex. 

The  statate  authorizing  the  sale  for  taxes 
in  1897  did  not  permit  the  county  to  become 
the  absolute  puichaaer  in  default  of  other  bid- 
ders, the  connt;  being  aathorized  only  to  fote- 
nlose  the  certificate  of  purchase  or  deed  by 
court  proceedings  for  that  purpose,  and  the 
assignee  of  the  county  acquired  no  better  right 
[Ed.  Mote.— For  other  cawi.  we  Taxatkw. 
Cent  Difr.  U  146S.  1481-1484;  Dec.  Dit-  il 
730.  742  •] 

3.  Taxation  (§  746*)— Tax  Debds— Execu- 
tion BY  SHEBirr— l^AMINATION  OV  OFFICE. 

A  sheriff  after  bia  term  could  execute  a 
deed  to  land  which  be  sold  for  taxes  during  Us 

term. 

[Bd.  Note.— -For  other  cases,  see  Taxation, 
Cent  Dig.  H  1491,  1492 ;  Dec.  Dig.  |  746.*J 

4.  Taxation  (|  806*)— Sale— Pebson  zn  Pes- 

-  BESSIOH- BeUOVAI.  OF  GLOUD    ON  TITLE— 
loiflTATIONa. 

The  statute  of  limitations  cannot  avail  a 
defendant  in  an  action  to  cancel  a  tax  deed 
as  a  cloud  on  title  of  tfaintllfa,  who  were  in 
posaeBslon. 

[Bd.  Note.— IToT  other  caaea,  aee  Taxation. 
Cent  Dig.  ||  lfi»3-16B7 ;  Dec;  Dig.  |  80&.*] 

6.  Taxation  (|  788*>— Tax  Deed— Reoitau. 

The  rule  t£at  the  recitals  in  a  tax  deed  are 
evidence,  either  conclusive  or  presumptive,  does 
not  appfy  when  the  deed  itself  is  attacked  for 
noncompliance  with  the  statutory  prerequisites 
as  to  ^ving  notice  to  the  owner  and  parties 
in  possession,  b^ore  the  execution  of  ue  deed 
by  the  sheiifL 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1^^.  1C57, 15&&-iS69;  Dec  Dig. 
I  788.*] 

Aiveoi  from  Superior  Conit,  Rldunond 
Coniity;  Bragaw,  Judge. 

Action  by  John  F.  McNalr  and  another 
agaluut  T.  F.  Boyd.  Judgment  for  plalntifrs, 
and  defendant  appeals.  Afflnned. 

John  P.  Cameron,  of  Rockingham,  for  ap- 
pellant Russell  &  WeatiierspooD,  of  Laur- 
inburg,  and  0.  h.  Spence,  of  Carthage,  for 
appeUeea. 

CLARK,  0. 3.  Thla  la  an  action  to  remove 
a  cloud  from  title  by  canceling  and  aetting 
aside  tlie  deed  executed- by  J.  U.  Smith,  sher- 
iff of  Richmond,  to  W.  K.  Strickland  Janu- 
ary 19,  1900,  in  pursuance  of  a  sale  of  land, 
therein  described,  for  taxes.  The  lands  in 
controveny  were  listed  for  taxation  by  Peter 
L.  Pate  in  1897,  and  were  sold  by  J.  M. 
Smith,  sherift  of  Blchmond  on  July  4,  1898, 
to  satisfy  unpaid  taxes  thereon ;  no  purchas- 
er bid  for  the  lands,  which  were  thereupon 
bongfat  in  by  the  county.  Thereafter  W.  K. 
Strickland  purchased  the  certificate  of  sale 
from  the  county,  and  the  sherilf  thereupon 
executed  a  deed  to  talm.  The  plaintiff  Intro- 
duced deeds,  showing  that  Peter  L.  Pate  own- 
ed the  land  at  the  time  the  lands  were  list- 
ed tor  1897,  and  Indeed  showing  a  complete 
paper  title  back  to  a  grant  from  the  state, 
unless  the  same  was  divested  by  the  tax  deed 
reforred  ta   It  was  also  in  proof  that  the 


plaintiff  D.  L.  Oore  has  alnce  succeeded  to 
the  title  of  Pate. 

[1]  Tbo  statute  antborlziiig  the  sale  of 
land  for  taxes  for  the  year  1887,  and  the 
execution  of  a  deed  therefor,  required,  as 
now,  the  purchaser  at  such  sale  to  serve  no- 
tices upon  the  owner  of  the  land  and  the  par- 
ties in  possession  and  make  aflldavit  tbat 
such  notice  and  acts  required  by  the  statute 
had  been  complied  with  before  be  was  enti- 
tled to  e  deed,  and  such  affidavit  must  be  ro- 
istered and  given  In  evidence  along  with  the 
tax  deed,  In  orAet  to  vest  title  in  such  pur- 
chaser. No  affidavit  was  made  in  this  case, 
and  the  tax  deed  was  therefore  invalid.  Mat- 
thews V.  Fry,  141  N.  C  682,  54  S.  B.  379; 
King  V.  Cooper,  128  N.  a  847,  88  8.  B.  924. 

[2]  The  statute  in  force  at  the  time  this 
tax  sale  was  made  and  the  deed  executed 
did  not  permit  a  county  to  become  the  ab- 
Mdnte  purchaser  of  land  at  a  tax  sale^  But 
the  county  could  only  foreclose  the  certificate 
of  purchase  or  foreclose  the  deed.  If  siufh 
deed  had  been.  made,  instead  of  issuing  a  cer- 
tificate, and  the  assignee  of  such  county  is 
In  no  better  stote  than  the  county.  Hence 
the  deed  from  Smith  to  Strickland  was  not  a 
conveyance  of  the  land,  but  at  most  the 
assignment  of  an  equity  under  which  to  Insti- 
tute proceedings  for  foreclosure,  which  was 
not  don&  Wilcox  v.  Leach,  128  N.  G.  74, 
81  S.  E.  S74;  GoUlns  Bryan,  124  N.  a 
788,  82  S.  E.  976;  Whitman  v.  Dickey,  124 
N.  O.  741,  82  8.  E.  874;  Cblllns  T.  Pettltt, 
124  N.  a  726,  32  S.  B.  875;  HusB  T.  Gralg, 
124  N.  a  743,  82  8.  E.  974;  Kemv  v.  Got- 
Uge  Co.,  126  N.  a  856^  85  a  E.  680;  Smith 
V.  Smith,  160  N.  a  84,  68  S.  E.  177. 

In  Collins  V.  Pettltt;  124  N.  a  727,  82  S. 
E.  975,  there  was  a  dissenting  opinion  on 
this  last  point,  and  the  next  Legislatore 
amended  the  statute  (Laws  1901,  c  668,  | 
18)  by  requiring  the  sheriff  to  execute  a  deed 
to  the  county  or  its  assignee,  without  fore- 
closure.  This  section  Is  now  Revisal  2806. 
But-  this  sale  took  place  under  the  statute  in 
force  prior  to  that  time. 

[I]  The  plaintiffs  tendered  the  amount  of 
taxes  due  on  the  lands  before  suit  brought 
Moore  V.  Byrd,  118  N.  a  688,  23  8.  E.  868; 
UcUUlan  V.  Hogan,  128  N.  a  814.  40  8.  E. 
63.  The  deed  could,  however,  be  executed 
by  the  sheriff  after  his  term  exjdred. 

[4]  The  statate  of  limitations  cannot  avail 
the  defendant,  since  the  action  la  brought 
to  cancel  the  tax  deed  in  order  to  remove  a 
cloud  from  the  title  of  the  plaintiffs  who  are 
in  possession.  Cauley  v.  Sutton,  150  N.  a 
830,  64  8.  B.  8;  Beck  v.  Meroney,  135  N.  a 
532.  47  S.  B.  618. 

[i]  ThN«  was  no  evidence  ctmtradictory 
to  the  foots  above  redted,  and  the  court 
therefore  prcv>erly  charged  the  jury  lhat  If 
they  believed  the  evidence  they  should  an- 
swer the  issues  as  set  out  In  the  record,  whldi 
are  In  favor  of  the  plaintiffs.  The  recitals  in 
the  tax  deed  are  evidence,  either  conclusive 
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or  presiuttptlTe^  nnder  tbe  tenns  of  the  stat- 
ute. Bnt  this  does  not  appl7  when  the  tax 
deed  itself  is  attacked  for  noncotapUance 
with  the  prerequisites  as  to  giving  notice  to 
the  owner  and  parties  in  possesaiou  before  the 
execution  of  the  deed  by  the  sheriff  (ReTisai 
2884),  and  when  the  evidence  Is  uncontra- 
dicted that  the  lands  were  bought  in  by  the 
county  and  assigned  to  Strickland  who  there- 
by acquired  only  an  equity  foreclosure,  but 
not  the  right  to  a  deed  from  the  ■berUt,  un- 
der the  law  then  In  force. 

The  decree,  therefore,  properly  adjudged 
upon  the  Issues  found  that  the  deed  from 
Smith  to  Strickland  should  be  canceled  upon 
payment  by  the  plaintiff  to  the  defendant  of 
tbe  taxes  due  on  the  land  on  June  6,  1898, 
with  20  per  cent  per  annum  Intweet  thereon 
in  accordance  wltJi  flw  statnta. 


BHIDPHBBD  T.  NORTH  CAROLINA  &  CO. 

(Supreme  Court  of  Nortili  Carolina.   Nov.  12, 
1912^ 

1.  RAJIAOAD8  (i  400*)— -Aonoiva  loa  Isju- 

BIKS  TO  PBBSOHB  OM  XBAOK— <)U»TI01I8  TOB 

JUBT. 

Where  the  evidence  showed  that  a  bright 
and  Intelligent  young  man  while  on  the  way 
to  his  home  found  a  crossing  blocked  by  a 
freight  train,  that  be  attempted  to  ctobb  some 
difltanee  from  the  croasiDs,  near  a  well-known 
and  much-used  crossing  for  pedestrians,  this 
evidently  being  tbe  best  and  nearest  route  to 
bis  home  under  the  circumstances,  that  it  was 
a  dark,  rainy  night,  and  that  be  was  run  down 
and  killed  by  a  freight  train  on  which  there  was 
no  headlight,  and  which  gave  no  signal  of  its 
approach,  defendant's  n^ligenoe '  should  have 
been  submitted  to  the  Jury,  and  a  nonsuit  was 
improperly  granted. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  II  1960-1881;  Dec.  Dig.  |  400.*] 

2.  Affkaz.  and  Ebbob  (I  927*)— Rbtixw— Af- 
FBAL  fbou  Nonsuit. 

On  appeal  frran  a  nonsolt  the  evidence 
must  be  taken  in  the  Ught  most  favorable  to 
plaintiff. 

[Eid.  Note.— For  othsr  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  TOUT^ll,  8748,  8758, 
4024;  Dec  Dig.  |  927.*] 

ft,  RanaoADS  (|  362*)— Ofkbatiok  or  Tbaihs 

— ^EqUIFUKNT— Headughts. 

Under  Laws  1909,  c  446,  reouiring  rail- 
road locomotiveB  to  carry  an  electric  hesdUght 
at  night  the  failure  to  do  so  is  nnlawful,  and 
couBtitates  negligence  per  se. 

[Ed.  Note.— For  other  cases,  see  Rallroadi, 
Cent  Dig.  H  1245,  1247,  1248;  Dec  Dig.  | 
862.*] 

Appeal  from  Superior  Court,  Alamance 
County;  Peebles,  Judge. 

Action  by  J.  R.  Shepherd,  administrator, 
against  tbe  North  Carolina  Railroad  Com- 
pany. From  a  judgment  of  nonsuit,  plain- 
tiff aDpeala.  Beveraed. 

W.  H.  Carroll,  of  Burllngtoii,  for  «ppel- 
lant  Paifter  &  PaAer,  of  Otaham,  for  ap- 
pellee. 

CLARK,  O.  X  [1]  This  is  an  action  for 
the  wrongful  death  of  plaintiff's  intestate. 


Lacy  Shepherd.  Upon  tbe  admissions  in 
the  answer  and  the  uncontradicted  testimony 
it  appears  that  Lacy  Shepherd  died  on  the 
morning  of  February  20,  1011,  from  injuries 
sustained  by  him  the  night  before  on  the 
track  of  the  defendant  at  Blon  College. 
He  lived  south  of  the  railroad,  and  about  a 
quarter  of  a  mile  west  of  the  station.  He 
was  about  14  years  of  age,  a  student  at  fiJlon 
College,  and  was  returning  home  from  a 
Christian  Endeavor  meeting,  which  had  been 
held  in  one  of  the  college  buildings  some  200 
yards  north  of  the  track.  His  usual  crossing 
place  fpAng  to  and  returning  from  the  coU^e 
to  his  home  was  at  Main  street  immediately 
west  of  the  depot  building.  On  approaching 
this  croeslng  on  that  night  he  found  Main 
street  blocked  by  a  long  fr^gbt  train;  the 
engine  being  near  the  depot  building  and  the 
rear  of  Uie  train  extending  westward.  The 
engine  was  shifting  cars  upon  the  siding  by 
lantern  light  The  plaintiff's  intestate  Just 
before  reaching  the  depot  left  his  comrades 
and  attempted  to  cross  tbe  railroad  track 
at  a  pc^t  about  76  yards  east  of  the  said 
depot  There  was  evidence  that  he  was 
knocked  down  and  run  over  by  the  train 
which  was  going  east  from  said  station,  the 
engine  being  without  a  headlight,  and  no  sig- 
nal of  Buy  Und  being  given  to  vun  him  of 
its  approach.  His  left  1^  was  cnt  ott  en- 
tirely.  He  was  a-brl^t  young  man,  having 
perfect  eyesight  and  hearing,  and  in  good 
health  and  vigor.  The  testimony  Is  uncon- 
tradicted tttat  it  was  a  dar^  windy,  oold, 
rainy  night,  and  that  Qie  train  was  without 
a  beadUglit,  or  Ught  of  any  kind  ahowing 
its  aiq^roacb,  and  that,  without  any  warning 
or  the  rlntfng  of  a  bell  or  the  bloving  of  a 
whistle  or  otherwise,  the  train  moved  out 
from  the  d^t,  going  east,  and  immediately 
after  it  bad  passed,  the  screams  and  criea  ct 
Lacy  Shepherd  were  beard.  Parties  went 
immediately  to  him,  and  found  him  lying  Just 
north  of  the  railroad  trac^  and  his  foot  was 
lying  Indde  and  Just  south  of  the  north  rail 
of  said  track.  The  plaoe  irtiere  0ie  acdiknt 
occurred  is  within  Uie  ooiporate  limits  of 
Elon  College,  and  wfts  TWy  near  two  foot- 
paths or  crossings,  need  by  pedestrians  llTing 
on  the  sonth  side  of  the  track  going  to  and 
from  tbe  college  buildings,  which  are  on  the 
north  side  of  the  railroad. 

In  Heavener  v.  Railroad,  141  N.  G.  24S,  S3 
S.  E.  613,  the  court  approved  an  instruction 
that  if  the  defendant  "was  running  its  train 
through  the  corporate  limits  of  the  town  of 
Concord  and  the  track  whereon  the  train 
was  running  was  much  used  by  the  public, 
both  in  crossing  the  track  and  walking  on 
It,  and  the  Jury  should  further  find  that 
on  the  night  alleged  it  was  running  its  train 
at  a  rapid  rate,  without  any  headlight  or 
other  proper  signal,  and  while  so  running 
ran  over  and  killed  the  intestate;  and  if  tbe 
Jury  should  further  find  from  the  evidence 
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tiutt  If  there  had  been  a  proper  Mgbt  on  the 
enslne,  or  If  the  bell  had  been  rlnglns,  the 
iatestate  wonld  have  had  notice  of  the  ap- 
proaching train  In  time  to  escape  the  dan- 
ger, and  that  the  plaintiff  by  reason  of  not 
having  snch  notice  or  wamii^  was  Injured — 
then  aiich  &Uare  to  have  the  headlight  or 
other  proper  signal  waa  contlDulng  negli- 
gence, and  wonld  be  the  proximate  cause  of 
the  injuzy.**  That  case  cites  Stanley  t.  Rail- 
road, 120  N.  C.  614,  27  S.  E.  27,  In  which  the 
defendant  was  held  liable  where  the  Intes- 
tate was  walking  at  nl^t  on  the  railroad 
track  and  was  killed  by  being  struck  by  a 
train  which  carried  no  light  and  gave  no 
signal,  and  that  it  was  error  to  instruct  the 
Jury  that  plaintiff  could  not  recover  If  his 
intestate  conld  have  discovered  the  train 
by  ordinary  watchfolneaa  and  preeantlon, 
and  by  ncdng  hla  senses,  since  the  failure  of 
the  defmdant's  train  to  carry  a  llf^t  was  a 
continuing  negligence  and  tiie  proximate 
cause  of  the  injury.  Stanly  t.  Railroad, 
supra,  has  been  dted  in  many  cases;  see 
dtatlona  in  Anno.  Edition.  Heavener  t. 
Railroad,  supra,  has  been  cited  with  approval 
in  Uorrow  v.  Railroad.  147  N.  a  627,  61  S. 
E.  621,  which  held  that  it  was  evidence  of 
negllgoice  <«  the  part  ot  defendant  if  "the 
plaintiff,  when  he  waa  Injured,  was  where 
people  in  the  vldnitT  were  accustomed  to 
walk,  and  under  the  drcumstances  he  waa 
entitled  to  notice  ot  the  approach  of  the 
train  if  Qiere  was  no  headllgbt  and  it  was 
so  dark  that  he  could  not  see  it  in  time  to 
leave  the  track"  (citing  Pumell  t.  Railroad, 
122  N.  a  8S2,  29  S.  E.  953;  Heavener  T. 
Railroad,  141  N.  a  246,  68  8.  B.  613).  It  has 
also  been  dted  In  Allen  v.  Railroad,  149  N. 
C.  26%  62  a  B.  1079,  and  Hammett  v.  Rail- 
road, 167  N.  a  822,  72  B.  E.  1077,  which 
tuM  that  ttie  defendant  company  vras  negli- 
gent where  the  intestate  was  killed  by  a 
freight  train  backing  along  Its  track  "on  a 
dark  night,  without  signals  or  warning," 
and  without  light  on  the  rear  car. 

Here  the  train  was  going  forward,  but  as 
there  was  evidence  that  there  was  no  light 
on  the  engine,  and  no  signal  given,  the 
law  applicable  Is  the  same. 

[2]  This  being  a  nonsuit,  the  evidence  must 
be  taken  In  the  light  most  favorable  to  the 
plaintiff.  Cotton  v.  BaUroad,  149  N.  C.  229, 
62  S.  B.  1093.  But  Indeed  there  was  no 
conflicting  t^timony.  The  evidence  was 
that,  his  way  home  being  blocked  by  a  long 
freight  train,  the  Intestate,  a  bright  and 
intelligent  young  man,  was  struck  and  fatal- 
ly Injured  by  the  defendant's  train  about  7S 
yards  east  of  the  depot  building  being  at 
the  time  at  or  near  a  well-known  and  much- 
used  crossing  for  pedestrians;  that  he  was 
evidently  on  his  way  b<nue,  and  waa  going 
the  best  and  nearest  rente  to  get  there  un- 
der the  circumstances;  that  it  was  a  dark, 
rainy  night,  and  that  he  was  run  down  and 
killed  by  a  freight  train  on  which  there  waa 


no  headlight,  and  by  which  no  signal  of  any 
kind  was  given  of  its  approach.  Among  the 
numerous  cases  to  sustain  the  proposition 
that  this  was  negligence  can  be  dted,  in  ad- 
dition to  those  already  quoted,  Holman  v. 
Railroad,  159  N.  a  44,  74  S.  E.  577;  White- 
sides  V.  Railroad,  128  N.  G.  229,  38  S.  B.  878 ; 
PoweU  V.  Railroad,  125  N.  O.  370,  34  S.  H. 
630;  Cox  V.  Railroad,  123  N.  C.  601,  81  8. 
E.  848 ;  Fulp  v.  Railroad,  120  N.  C.  525,  27 
S.  B.  74;  Pickett  v.  Railroad,  117  N.  C.  637, 
23  S.  E.  264.  SO  L.  R.  A.  257,  53  Am.  Bt  Bepw 
611. 

In  Snipes  v.  Railroad,  162  N.  a  42,  6T 
S.  B.  27,  the  court  says :  "It  la  well  estab- 
lished that  the  employes  ot  a  railroad  com- 
pany engaged  In  operating  its  trains  are  re- 
quired to  ke^  a  carnal  and  continaona  on^ 
look  along  the  track,  and  the  company  is  re- 
sponsible for  Injnrlea  resulting  aa  the  proxi- 
mate consequence  of  their  negligence  In  the 
performance  oi  this  duty.**  How  could  tlda 
duty  be  performed  in  the  nighttime  in  the  ab- 
sence of  a  headlight)  To  the  same  effect 
Guilford  r.  Railroad,  164  N.  a  667,  70  8.  IB. 
393;  Edge  V.  Railroad,  168  N.  a  214. 69  S.  a 
74;  Sawyer  Railroad,  145  N.  C.  29,  68  S.  B. 
698,  22  K  B.  A.  (M.  S.)  200;  Arrovrood  t. 
Railroad,  126  M.  a  628,  86  S.  3D.  ISL 

"Where  the  plaintiff's  intestate  was  UUed 
by  the  engine  oC  the  defendant  while  back- 
ing on  a  dark  night  over  a  crossing,  without 
light,  dgnals,  or  other  mndng,  In  a  thickly 
settled  community,  a  dear  case  ot  negligence 
is  made  out^  and  vritbont  other  evldaace  the 
Question  of  oontrlbotray  negligence  does  not 
arise."  Gerrlnger  t.  Railroad,  146  N.  a 
82;  69  8.  K,  162  On  which  the  concurring 
opinion  calls  attention  to  the  statute  author- 
izing the  abolition  of  grade  crossings  and 
the  necessity  of  doing  so) ;  Pumell  v.  Rail- 
road. 122  N.  O.  832,  29  S.  E.  953;  Stanley  v. 
Railroad,  120  N.  a  514.  27  S.  E.  27;  Mayes  v. 
KaUroad.  119  N.  a  768,  26  S.  B.  148;  Lloyd 
V.  Railroad,  118  N.  C.  1010.  24  S.  E.  805, 
64  Am.  St  Rep.  764. 

It  is  a  reasonable  inference  upon  this  evi- 
dence that  if  the  train  had  been  supplied 
with  the  proper  headlight  the  plalntUTs 
intestate  would  most  likely  have  seen  Its  ap- 
proach In  time  to  have  saved  himself,  or 
the  engineer  could  have  stopped  the  train 
In  time  to  have  saved  his  life,  especially  as 
the  train  was  Just  pulling  out,  and  could  not 
have  attained  a  very  high  rate  of  speed.  If 
the  train  could  have  been  stopped  in  time.  It 
was  negligence  not  to  have  done  so.  Sawyer 
V.  Railroad,  145  N.  C.  24,  68  S.  B.  698,  22  L. 
R.  A.  (N.  8.)  200;  Baker  v.  RaUroad,  144  N. 
C.  36,  66  S.  B.  653. 

[3]  The  statute  (Laws  1909,  c.  446)  now  re- 
quires every  engine  of  the  defendant  to  carry 
an  electric  headlight  at  night,  and  fftllnre 
to  do  so  was  unlawful  and  per  se  negligence. 
This  of  itself  oititled  the  plaintiff  to  have 
this  case  submitted  to  the  Jury.  Even  prior 
to  the  statnt^  failure  to  Garr7  a  luadll^t 
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wfta  beld  to  be  negligence.  Willis  Ban- 
road,  122  N.  O.  909,  29  8.  B.  941.  and  cases 
there  dted  and  dtatlons  thereto  in  Anno.  Ed. 

ThiB  case  dlfCers  from  Boyster  t.  Bailroad, 
147  N.  a  3S1,  61  S.  B.  179,  reUed  on  by  the 
defradan^  becanse  in  that  case  ttie  idalntiff 
stepped  'in  front  of  a  train  known  to  be  ap- 
proachingi*'  It  also  differs  from  the  other 
two  cases  dted  by  the  defendant  (Beach  v. 
BaUroad.  148  N.  C  lOS,  ei  S.  B.  664.  and 
Bzum  T.  Bailroad,  164  N.  a  410.  70  S.  B. 
845,  33  L.  R.  A.  [N.  S.]  169).  In  that  In  those 
cases  title  deceased  were  Ulled  In  the  daytime 
while  walking  on  the  track,  and  there  was 
e%-idence  that  they  did  not  look  and  listen 
for  the  approaching  train. 

1b»  Jndpnent  of  nonsuit  must  be  reversed. 


DOOLBT  T.  SEABOARD  AIB  UNB  BY. 
CO. 

(Snpreme  Oonrt  of  North  Carollns.   Not.  12. 
10130 

1.  CousTS  (I  97»)— Bulb  of  Decision. 

In  construing  a  federal  statute  the  state 
Snpreme  Court  is  bound  by  the  construction 
placed  thereon  by  the  Supreme  Court  of  the 
United  States  In  so  far  as  it  has  construed  the 
statute. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
mg.  |§  82ft-333;  Dec  D^|  97.*] 

2.  DiATH  (I  31*)— Fbdbbal  Ehflotkbs'  Lia- 
BIUTT  Ii&W— BiQHT  TO  BECOVEB— DEFKND- 

«»0T  OF  Plaintiff. 

Federal  Employers'  Liability  Act  April  22, 
1908.  c.  149, 1  1.  3S  Stat  66  (U.  S.  Comp.  St. 
Supp:  1911,  p.  1322),  provides  that  every  Inter- 
state carrier  shall  be  liable  in  damages  to  any 
person  fluffering  injury  while  employed  by  such 
carrier  or,  ih  case  of  death,  to  his  persooal 
representative  for  the  benefit  of  the  stirvlving 
widow  or  husband  and  children  of  such  employ^ 
and.  if  none,  then  of  such  employe's  parents, 
an^  if  none,  of  the  next  of  kin  dependent  upon 
such  emplov^  for  such  injury  or  death  result- 
ing from  the  company's  neeligence.  The  act 
was  amended  by  Act  April  6.  1910,  c  143. 
i  2.  86  Stat  291  (U.  3.  Comp.  St  Supp.  1911, 
p.  1326),  by  adding  section  9.  which  imvidea 
that  any  right  of  action  given  by  the  act  to  a 
person  suffering  injuries  shall  survive  for  the 
benefit  of  the  surviving  widow  or  husband  and 
eliildren,  and.  it  none,  then  of  the  employe's 
parents,  and,  if  none,  then  of  the  next  of  kin  de- 
pendent upon  such  employ^.  Held,  that  a  fa- 
ther may  recover  for  the  wrongful  death  of  ao 
adult  son  merely  by  proving  a  reasonable  ex- 
pectancy of  pecuniary  benefit  from  the  son 
without  abowing  that  he  was  dependent  upon 
the  son ;  proof  of  dependency  being  required 
only  when  the  recovery  is  for  the  benefit  of  the 
next  of  kin. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  18  40-^.  71 ;  Dec.  Dig.  |  3L*] 

8.  Death  ({  7S*)  —  Action  —  SumciBHCT  of 

BVIDENOX— ■  BZPBOTATZON     OF  PEOUHIABT 

Benefit. 

In  an  action  by  a  father  under  the  federal 
Bmployers*  Liability  Act  April  22,  1908,  c. 
149,  35  Stat  65  (U.  S.  Comp.  St  Supp.  1911, 
p.  1322),  for  damages  for  the  negligent  death 
of  his  son  while  employed  on  an  interstate 
railroad,  evidence  heU  to  sustain  a  finding 
that  plaintiff  bad  a  reasonable  expectation  oE' 


(N.O. 

pecuniary  benefit  from  the  continuance  of  the 
life  of  ms  son. 

iEd.  Note.— For  other  cases,  see  Death,  Gent, 
r.  H  164r-177:  Dec  DIg.l  76b«] 

4.  Death  ({  86*)— Davageb— Ahouht— Fbd- 
ebal  Ehplotxbs*  Liability  Act. 

The  damages  recoverable  by  a  parent  for 
the  negligent  death  of  a  son  under  the  federal 
Employers'  Liability  Act  April  22, 1908,  c  149, 
35  Stat  65  (U.  S,  Comp.  St  Supp.  1911.  p. 
1322),  are  limited  to  such  loss  as  resulu  to 
the  parent  because  of  being  deprived  of  a  rea- 
sonable expectation  of  pecuniary  benefit  by  the 
wrongful  death  of  the  ^ploy& 

[Ed.  Note.— For  other  casea,  see  Death,  Gent. 
Dig.  {  182;  Dec  Dig.  |  86^ 

Appeal  from  Soperlor  Court,  New  Hanover 
County ;  Justice,  Judge. 

Action  by  J.  T.  Dooley  against  the  Sea- 
board Air  Line  iEUilway  Company.  From  a 
judgment  for  plaintiff,  defendant  aj^^eala. 
Beversed  for  new  trial  In  part 

This  is  an  action  brought  under  the  federal 
Employers'  Liability  Act  of  1908,  as  amended 
in  1910,  to  recover  damages  for  wrongfal 
death. 

The  first  section  of  the  act  of  1908  is  as 
follows:  "Section  L  That  every  common  car- 
rier by  railroad  while  engaging  in  commerce 
between  any  of  the  several  states  or  terri- 
tories, or  between  any  of  the  states  and  ter- 
ritories, or  between  the  District  of  Columbia 
and  any  of  the  states  or  territories,  or  be- 
tween the  District  ot  Columbia  or  any  of  the 
states  or  territories  and  any  fordgn  nation 
or  nations,  shall  be  liable  In  damages  to  any 
person  suffering  injury  while  be  Is  employed 
by  such  carrier  In  fluch  commerce,  or,  in  case 
of  the  death  of  such  employ^,  to  his  or  her 
personal  representative,  for  the  benefit  of  the 
surviving  widow  or  husband  and  children 
of  such  employ^;  and.  If  none,  then  of  such 
employe's  parents ;  and,  if  none,  then  of  the 
next  of  kin  dependent  upon  such  employ^,  for 
such  Injury  or  death  resultliig  in  whole  or 
In  part  from  the  negligence  of  any  of  the  of- 
ficers, agents,  or  employes  of  such  carrier, 
or  by  reason  of  any  defect  or  insofflciency. 
due  to  Its  n^llgence.  In  Its  cars,  engines,  ap- 
pliances, machinery,  track,  roadbed,  works, 
boats,  wharves,  or  other  equipment" 

The  amendment  of  1910  leaves  this  section 
as  it  is  in  the  original  act  and  adds  a  new 
section  to  the  act  as  follows:  "Sec.  9.  That 
any  right  of  action  given  by  this  act  to  a 
person  suffering  Injury  shall  survive  to  his 
or  her  personal  representative,  for  the  bene- 
fit of  the  surviving  widow  or  husband  and 
children  of  such  employ^  and.  If  none,  then 
of  such  employe's  parents;  and.  If  none,  then 
of  the  next  of  kin  dependent  upon  such  em- 
ploy^ hut  In  such  cases  there  ahaU  be  only 
one  recovery  tor  the  same  Injury." 

Hie  plalntUTs  Intestate  was  23  years  of 
age  at  the  time  of  his  death,  was  unmarried, 
and  left  snrvivlng  him  a  Ihther  and  moQier. 
The  evidence  shows  t3ut  he  was  a  yonnc  man 
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if  good  character  and  good  liablts,  and  that 
le  was  strong,  healthy,  and  indnstrions. 

The  father  testified  as  follows:  "I  am  fore- 
nan  for  the  Tidewater  Power  Company, 
rack  work  and  trestle  work.  I  tUnk  I  hare 
>een  employed  there  now  abont  12  years  and 
im  constantly  employed.  I  get  fair  wages, 
>100  a  month.  At  present  I  am  not  depend- 
•Qt  on  my  son,  bat  I  might  be  In  a  few  years. 
it  present  I  wonld  be  glad  to  get  whatever 
lelp  I  can  get.  I  was  not  dependent  on  my 
ion  at  the  time  of  his  death.  He  never  did 
eave  me,  but  I  think  he  was  about  21,  as 
Fell  as  I  remember,  when  he  began  to  work 
or  hinnselt  He  w^t  to  work  for  the  Sea- 
ward at  Monroe.  His  a«e  had  nothing  to 
to  with  hlB  leaving  though.  Dp  to  the  time 
le  was  21,  he  gave  me  money  when  I  needed 
,t  If  I  happened  to  be  short,  he  would  help 
ne  sometimes ;  If  I  needed  money,  he  woald 
^re  It  to  me,  the  last  cent  of  It  He  could 
lot  come  home  but  abont  every  dx  m<Hiths. 
?os8ibly  be  would  come  home  in  a  space  of 
ibont  three  mimths;  I  am  not  sure  about 
that  He  bad  to  come  wbea  they  let  blm  off." 

His  honor  charged  the  Jury  on  the  measure 
}f  damages  that:  "The  measure  ot  damages 
!oT  loss  of  life  of  plalntUTs  Intestate  Is  the 
present  value  of  Us  net  Income,  and  this 
is  to  be  ascertained  by  deducting  his  net 
;ro88  income  and  then  estimating  tiie  present 
ralue  of  the  accumulation  from  snch  net 
income,'  based  upon  this  expectation  of  life.** 
rhe  defendant  excepted.  The  defendant  mov- 
Bd  to  nonsuit  the  plaintiff  upon  the  gronnd 
that  It  was  ndther  alleged  nor  proven  that 
the  father  and  mother  were  dependent  on  the 
wn.  OThe  motion  was  overruled,  and  the  de- 
fendant excepted. 

J.  D.  Bellamy  &  Son,  of  WUmii^cton.  for 
ippellant  3.  O.  Carr,  of  Wilmington,  for  ap- 
pellee. 

ALLEJN,  J.  (after  stating  the  facts  as 
ibove).  The  appeal  presents  two  qnestlons 
tor  decMon:  (1)  Can  an  action  be  maintained 
For  the  benefit  of  the  father  under  the  federal 
Employers'  Liability  Act  for  the  wrongful 
leath  of  an  adult  son,  without  alleging  and 
proving  that  the  father  was  dependent  on  the 
Jon?  (2)  U  the  actton  can  be  maintained, 
lid  his  honor  instruct  the  jury  correctly  as 
:o  the  measure  of  damages? 

[1]  Both  questions  would  be  answered  In 
Jie  affirmative  if  we  were  dealing  with  an 
iction  under  the  statute  of  this  state,  but  the 
ictlon  is  brought  under  the  federal  statute^ 
ind  In  so  far  as  It  has  been  construed  by 
:he  Supreme  Court  of  the  United  States  we 
ire  bound  by  that  construction. 

[2]  We  are  referred  by  counsd  for  die  de- 
Tendant  to  flixee  recent  decisions  of  Out 
?ourt,  which  he  insists  sowort  his  position 
Jiat  dependency  must  be  alleged  and  proven 
Ji  all  casea.  HldL  Cent  B.  B.  t.  Treeland, 
£2T  V.  8.  SB,  88  Sup.  Ct  192,  67  U  Bd.  417; 
im.  B.  B.  Ca  T.  DidUckaei^  227  T7.  &  14fik 


33  Sup.  Ct  224,  57  li.  Bd.  456;  Gulf.  Ool.  A 
Santa  F6  B.  K.  v.  McGinnls,  228  U.  B.  173, 
33  Sup.  Ct  428,  S7  U  Ed.  78C». 

The  question  was  not  raised  or  decided  in 
either  case  that  the  word  "dependent"  In 
the  first  section  of  the  act  of  1908  refers  to 
the  beneficiaries  named  in  the  statute  as 
well  as  to  the  next  of  kin;  and,  while  ex- 
pressions appear  to  the  effect  that  it  was  the 
purpose  of  the  act  to  give  a  right  of  action 
to  dependent  relatives.  It  Is  distinctly  held 
that  the  right  of  action  exists  In  favor  of 
those  named  in  the  status  other  then  the 
next  of  kin,  If  there  is  a  reasonable  expecta- 
tion of  pecuniary  benefit  from  the  continu- 
ance of  life,  although  prospective. 

In  the  Yreeland  Case,  which  was  an  action 
for  the  benefit  of  the  wife  on  acoonnt  of  the 
death  of  her  husband,  the  court  says:  'TThe 
pecuniary  loss  is  not  dependent  upon  any  le- 
gal liability  of  the  injured  person  to  the  ben- 
eficiary. That  is  not  the  sole  test  There 
must,  however,  appear  some  reasonable  to.' 
pectatlon  of  pecuniary  assistance  or  support 
of  which  they  have  been  deprived.  •  •  • 
The  rule  for  the  measurement  of  damages 
must  differ  according  to  the  relation  between 
the  parties  plaintiff  and  the  decedent,  'ac- 
cording as  the  action  Is  bronght  for  the  bene- 
fit of  the  husband,  wife,  minor  child,  or  par^ 
ent  of  minor  child,  for  the  loss  of  services  or 
support  to  which  the  benefidary  was  legally 
entitled,  or  Is  brought  for  the  benefit  of  a 
person  whose  damages  conelst  only  In  the 
loss  of  a  proqtectlTe  benefit  to  whiidt  he  was 
not  legally  entiaed.* " 

In  the  Didrlcksen  Case:  '*19ie  damages  re- 
coverable are  limited  to  such  loss  as  results 
to  them  because  they  have  been  dqirlved  of 
a  reasonable  expectation  of  pecuniary  bene- 
fits 1^  the  wrongful  death  of  the  injured  em- 
ployg,"— and  this  language  Is  nvprovei  in 
the  McOlnnls  Cas& 

It  would  seem,  ti&en,  that  the  oonBtmctlon 
placed  upon  the  act  by  ttie  Supreme  Court  of 
the  United  States  ta  ttiat  the  action  may  be 
maintained  in  behalf  of  ^dow,  or  husband, 
or  dilldren,  or  parents  upon  proof  of  a  rea- 
sonable expectation  of  pecunlazy  benefit  and 
that  when  it  Is  for  the  benefit  of  others  as 
next  of  kin,  there  must  be  iwoof  of  depend-, 
ency. 

It  may  be  doubted  wbetber  the  courts 
should  limit  and  qualify  the  xigtxt  of  action 
for  the  benefit  of  the  widow,  etCn  ^en  the 
statute  does  not  do  so,  and  when  the  effect  is 
to  narrow  the  scope  of  the  act  passed  for  the 
protection  of  employes,  so  that  under  this 
constmctlon  in  most  casea  the  amount  of  re- 
covery will  be  greatly  reduced,  and  In  many 
it  will  be  nominal,  but  however  this  may  be, 
the  language  will  not  permit  the  construction 
that  the  word  "dependent  rolates  to  any  of 
tbe  beneficiaries  except  the  next  of  kin. 

In  tbe  first  section,  ^ter  declaring  the  lia- 
bility of  the  employer  to  the  injured  employs, 
It  adds :  "Or,  in  case  of  the  death  of  snch 
employ^,  to  his  or  her  personal  ropresenta- 
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ttTM,  for  fhe  boieflt  of  Oie  surriTlng  widow 
or  hnaband  and  dUdrm  of  nch  employe, 
and,  U  ntme^  Onett  of  andi  enqdoyfi's  par* 
ents;  and«  If  none,  then  of  the  next  of  kin  de- 
pendent upon  aucb  employe,  for  aocb  Injury 
or  death,"  etc 

The  bmefldarles  an  divided  Into  three 
<daaBes,  and  It  Is  only  when  there  ia  no  one 
bdoDsfaig  to  the  first  and  second  classes  that 
an  action  may  be  maintained  In  behalf  of 
more  remote  relatlvea,  next  ot  Un,  and  they 
must  be  dependent  If,  then,  the  parent  may 
maintain  an  action  for  the  wrongful  deafh 
of  his  son,  although  not  dependent,  if  he  has 
a  reasonable  expectation  of  pecuniary  bneflt 
from  the  continuance  of  his  U&,  what  Is  the 
meaning  of  this  phrase,  and  how  may  the 
fact  be  proToiT 

We  follow  the  precedent  set  Ifr.  Jns- 
tlce  Lorton,  lAo  said  in  the  Treeland  Oaae: 
"The  statute  In  giving  an  action  for  the  ben- 
efit of  certain  memben  of  tl»  flamlly  of  the 
decedent  Is  eHHentlilly  identical  wltJb  the  first 
act  which  tpKT  pnnided  for  a  cause  of  action 
arlring  out  of  the  death  of  a  human  belnt, 
fhat  of  9  and  10  Victoria,  known  as  Lord 
CampMl's  Act?*— and  wlio  had  xeconrse  to 
the  dedsioiis  upon  the  English  statute  and 
upon  like  statutes  in  different  states  to  ascer^ 
tain  the  meaning  of  the  federal  statute. 
'  One  of  the  earliest  eases  by  the  English 
court  is  Franklin  t.  South  Basfcem  R.  B.  Ool, 
4  Hurl.  &  N.  Sll,  In  which  PoUoek,  Jndse, 
says:  "It  is  also  clear  that  the  damages  are 
not  to  be  given  merely  In  reference  to  the 
loss  of  a  l^al  r^ht  for  fbcy  are  to  bo  dla* 
tributed  amoiv  KOattons  only,  and  not  to  all 
Individuals  sustaining  such  a  loss;  and  ae- 
oordingly  the  practice  has  not  been  to  ascer- 
tain what  benefit  could  have  been  enforced 
by  tlte  dalmants,  had  Oa  deceased  lived,  and 
give  damages  Umlted  thereby.  If,  then,  the 
damages  are  not  to  be  calculated  on  either 
of  these  principles,  nothing  remains  except 
that  they  should  be  calculated  in  reference  to 
a  reasonable  eisiectatlon  of  pecuniary  bene- 
fit^ as  of  rli^t  or  irtherwlse,  from  the  con- 
tinuance of  the  Ufe.  Whether  the  plaintUt 
had  any  such  reasonable  expectatlcm  of  bene- 
fit from  the  continuance  <tf  his  son's  life,  and, 
if  n,  to  what  extent,  were  the  qnestlons  lett 
In  this  case  to  the  jury.  The  proper  ques- 
tion, then,  was  left,  If  there  was  any  evidence 
In  support  of  the  affirmative  of  It  We  ttilnk 
there  was.  Tb»  plaintiff  was  old  and  getting 
infirm;  the  son  was  young,  earning  good 
wages,  and  apparuitly  well  dl^Kned  to  as- 
sist his  &tber,  and  in  tact  be  had  so  assisted 
him  to  the  value  of  88.  6d.  a  week.  We  do 
not  say  that  it  was  necessary  that  the  actual 
benefit  should  have  been  dolved ;  a  reason- 
able expectation  Is  enough;  and  such  rea- 
sonable expectation  might  well  exist  though, 
from  the  father  sot  bebxg  in  need,  the  son 
had  never  done  anything  for  him."  This  case 
was  approved  In  Dalton  v.  8.  E,  Railway  Oa, 
4  C.  B.  N.  S.  303,  and  the  latter  case  was  dt* 
ed  with  aiH«oval  by  Ixiid  Haldane,  during 


the  present  yesr.  In  Taff  Vail  By.  Co.  v.  Jen- 
kins (1913)  A.  a  1,  in  which  he  says:  "Tbe 
action  is  Iwoi^ht  under  Lord  Campb^'s  Act 
by  the  father  on  behalf  of  himself  and  the 
moth^  for  damages  for  the  loss  of  the  daugh- 
ter. Now  we  have  beard  a  good  deal  of  au- 
thority dted  as  to  what  the  foundation  of 
such  an  action  is,  but  I  do  not  think  there 
is  much  difficulty  in  coming  to  a  condultm 
as  to  the  principle  whldi  underlies  those  an- 
thoritlee.  The  basis  is  not  what  has  been 
called  Bolatlum  (that  is  to  say,  damages  given 
tot  Injured  fsdings  or  on  the  ground  of  sen- 
timent)  but  damages  based  on  compensation 
fin  a  pecuniary  loss.  But  this  loss  may 
be  proq^ectlve^  and  It  Is  quite  dear  that  mo- 
spec^ve  loss  may  be  taken  into  aoeount  It 
has  been  said  that  this  Is  qualified  by  the 
proposition  that  the  child  must  be  shown  to 
have  been  earning  something  before  any  dam- 
ages can  be  assessed.  I  know  of  no  foonda- 
tttm  in  principle  for  that  proposition,  either 
in  statute  or  In  any  doctrine  of  law  vrtildi 
is  applicable ;  nor  do  I  think  it  is  really  es- 
taUlshed  by  tbe  antliorities  when  you  exam- 
ine them.  As  regards  tbe  Judgment  in  th» 
court  below,  I  have  already  Indicated  tliat  in 
my  view  the  real  question  is  that  which  Wil- 
lis, J.,  defines  In  one  of  the  cases  quoted  to 
us,  Dalton  v.  South  Eastern  By.  C9o.  (1) :  *Aye 
or  no,  was  there  a  reasonable  expectation  of 
pecuidary  damagest*** 

These  English  cases  decide  that  an  action 
may  be  maintained  for  the  benefit  of  the  par- 
ent  for  t2ie  wrongful  death  of  an  adult  son. 
when  thrae  is  a  reasonable  exiwctatifm  of  pe- 
cunlary  benefit  from  the  continuance  of  the 
life  of  t^e  son,  and  that  it  is  not  neoessaiy 
to  prove  that  the  eon  bas  contributed  to  the 
snnwrt  of  the  parent  In  order  to  estebllsh 
Budi  reasonable  npectetlon,  snd  the  Ameri- 
can auttKwitiee  sni^rt  the  ssme  position. 

In  Tiffany  on  Wrong.  Death  (2d  Ed.)  S  169, 
the  author  says:  "The  loss  which  a  man  suf- 
fers by  the  death  of  a  relative  may  be  the 
loss  of  8(nnethlng  which  he  was  l^Uy  «i- 
titled  to  roceive,  or  may  be  the  loss  some- 
thiiv  which  it  was  men^  reasonably  prob- 
able he  would  recetva  The  first  deser^ttlon 
of  loss  is  principally  confined  to  a  hnsl)and*s 
loss  of  his  wife's  services;  a  wife's  loss  of  ber 
husband's  support  and  snvlces;  a  parentis 
loM  of  the  services  of  a  minor  child,  and  a 
minor  diUd's  loss  of  Uie  sopp<nt  of  a  parent 
Bat  tbe  statates  do  not  confine  the  benefit  of 
tbe  action  to  husbands,  wives,  mlnw  chll- 
drw,  and  parmte  of  minor  chlldroi;  and 
hence  a  person  entitled  to  the  benefit  ot  the 
action  may  recover  damages  for  the  lose  of 
a  pecuniary  benefit  to  whidi  be  was  not  legal- 
ly entitled,  but  which  it  Is  reasonably  prob- 
able he  would  have  recrived  vzee^t  tm  the 
death.  ,  Tbe  second  description  of  loos  In- 
cludes the  loes  the  beneficiary  of  any  pe- 
cuniary benefit  which  be  might  reasonably 
have  expected  to  receive  during  the  lif^ 
time  of  tbe  deceased  by  gift  and  also  tbe  loss 
of  any  accnmolatlons  whldi  It  Is  probable 
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tbat  the  deceased  would  have  added  to  hla 
estate  had  be  lived  out  bis  nataral  life,  and 
whlcti  tbe  benefldary  woald  probably  have 
received  bj  Inheritance.  Thus  the  second 
description  of  loss  may  be  divided  Into  (1) 
losses  of  prospective  gifts,  and  losses  of 
prospective  Inheritance.  The  loss  sustained 
by  a  husband,  wife,  minor  child,  end  parent 
of  a  minor  child  may  be  of  both  descriptions. 
The  loss  sustained  by  an  adnlt  child,  parent 
of  an  adult  child,  or  collateral  relative  can 
only  be  of  tbe  latter  description."  The  fol- 
lowing cases,  among  others,  support  the  text: 
Greenwood  v.  King,  82  Neb.  22,  116  N.  W. 
1128;  Hlllebrand  v.  Stan.  Bis.  Co.,  139  Cal. 
236,  7S  Pac.  163;  Dnkeman  v.  Railroad,  287 
III.  108,  86  N.  E.  712;  Railroad  t.  Kindred, 
€7  Tex.  498;  Hopp«  v.  Ballmmd,  160  Fed. 
277,  84  C.  C.  A.  21. 

In  the  last  case  (Hopper  v.  Railroad)  tbe 
action  was  brought  In  Colorado  for  tbe  bene- 
fit of  tbe  father  for  the  wrongful  dfiath  of 
his  daughter,  19  years  of  age,  but  an  adult 
under  tbe  laws  of  Colorado,  who  bad  never 
contributed  to  the  support  of  tbe  father,  and 
Mr.  Justice  Van  Devanter,  then  Circuit 
Judge,  said:  "Another  reason  assigned  by  the 
Circuit  Court  for  directing  a  verdict  for  tbe 
defendant  was  that  there  was  no  evidence 
of  any  pecuniary  Injury  to  the  plaintiff  from 
tbe  death  of  the  daughter.  In  substance,  tbe 
evidence  was  as  follows:  When  the  deceased 
was  two  years  old,  tbe  mother  died  at  the 
family  home  in  Texas  and  shortly  thereafter 
the  child  was  taken  by  tbe  father  to  an  aunt 
near  Greenfield,  Mo.,  with  whom  she  lived 
until  she  was  16.  He  then  sent  ber  to  a 
school  at  Parkville,  Mo.,  that  she  m^Eht  pre- 
pare herself  for  teaching,  and  he  paid  the 
expenses  incident  thereto.  She  had  been  in 
this  school  three  years  and  was  on  a  visit 
to  a  sister  in  Colorado  when  she  met  ber 
death,  ^e  was  sympathetic,  ambitious,  in- 
dustrious, of  good  health,  fond  of  her  father, 
and  wanted  to  keep  house  for  him,  but  had 
not  as  yet  rendered  any  service  to  him  or 
made  any  contribution  to  bis  support  After 
the  mother  died,  the  father  continued  to  re- 
side in  Texas,  but  broke  up  housekeeping. 
He  was  chiefly  engaged  as  a  travelii^  ma- 
<diIniBt,  and  sometimes  as  a  farm  laborer; 
his  earnings  being  about  $50  per  month.  He 
had  not  married  again,  and  was  60  years 
old.  Considering  this  evidence  in  tbe  light 
of  natural  Influence  or  prompting  of  flilal 
ties,  we  think  it  would  have  sustained  a  find- 
ing tbat  there  was  a  reasonable  expectation 
of  substantial,  though  not  large,  pecuniary 
benefit  to  the  father  from  a  continuance  of 
the  life  of  tbe  daughter.  Pierce  v.  Conners, 
20  Colo.  178,  182,  37  Pac.  721,  46  Am.  St 
Rep.  279;  Gibson,  etc.,  Co.  v.  Sharp,  6  Colo. 
App.  821.  327,  38  Pac.  860;  Swift  ft  Go.  v. 
Johnson,  71  0.  C.  A.  619.  188  FM.  867  [1  L. 
B.  A.  (N.  B.)  1161]." 


The  evidence  meets  fnUy  Uils  rale  of  the 

English  and  American  courts.  Tbe  deceased 
was,  according  to  the  evidence,  strong,  healthy, 
intelligent,  and  industrious,  and  he  was 
a  young  man  of  good  habits  and  good  diar- 
acter.  He  had  hdped  the  fiither  and  was  so 
disposed  to  blm  that  be  would  give  blm  his 
lost  eeat  if  the  father  needed  It,  and  the 
father  was  growing  old,  and,  while  not  ac- 
tually dependent  on  tbe  son  for  support  at 
the  time  of  death,  be  did  not  know  how  soon 
he  might  b& 

[3]  This  furnishes  snflSdent  evidence  to 
sustain  a  finding  tbat  ttie  father  had  a  reason- 
able expectation  of  pecuniary  benefit  from  the 
continuance  of  the  life  of  the  son.  and  tbe 
motion  for  judgment  of  nonsuit  was  th&efora 
properly  denied. 

We  do  not  think  tbe  amendmoit  of  1010 
atfects  this  action  one  way  or  the  other,  and 
we  forbear  discussing  it  further  than  to  say 
tbat  it  does  not  purport  to  deal  with  any 
causes  of  action  except  those  given  by  section 
1,  and  tbat  it  declares  that  "the  right  of  ac- 
tion given  by  this  act  to  a  person  suffering 
injury  shall  survive." 

[4]  The  rule  for  the  assessment  of  dam- 
ages laid  down  by  bis  honor,  while  following 
the  decisions  of  this  court  In  the  construction 
of  Lord  Campbell's  Act,  is  erroneous  as  ap- 
plied to  tbe  Federal  Employers'  Liability  Act, 
as  construed  by  tbe  Supreme  Court  of  the 
tinited  States.  In  American  R.  R.  v.  Dldrlck- 
sen.  227  U.  S.  146,  33  Sup.  Ct  224,  67  L.  Ed. 
4S0,  that  court  says:  "The  cause  of  action 
which  was  created  in  behalf  of  the  injured 
employ^  did  not  survive  bis  death,  nor  pass 
to  bis  representatives.  But  the  act  in  case 
of  the  death  of  such  an  employ^  from  bis 
injury,  creates  a  new  and  distinct  right  of 
action  for  tbe  benefit  of  the  dependent  rela- 
tives named  in  the  statute.  The  damages  re- 
coverable are  limited  to  such  loss  as  results 
to  them  because  they  have  been  deprived  of 
a  reasonable  expectation  of  pecuniary  bene- 
fits by  the  wrongful  death  of  the  injured 
employ^.  The  damage  Is  limited  strictly  to 
the  financial  loss  thus  sustained."  This  lan- 
guage was  quoted  with  approval  in  Railroad 
V.  MfcGInnis,  228  V.  S.  175,  33  Sup.  Ct  427, 
57  L.  Ed.  786,  and  the  court  adds  in  the  last 
case:  "In  a  series  of  cases  lately  decided  by 
this  court  the  act  in  this  aspect  has  been 
construed  as  intended  only  to  compensate  tbe 
surviving  relatives  of  such  a  deceased  em- 
ploye for  the  actual  pecuniary  loss  resulting 
to  tbe  particular  person  or  persons  for  whose 
benefit  an  action  is  given.  Tbe  recovery  must 
therefore  be  limited  to  compensating  those 
relatives  for  wboee  beneflt  the  administrator 
sues  as  are  shown  to  have  sustained  some  pe- 
cuniary loss." 

There  must  therefore  be  a  new  trial  on  the 
issue  of  damages.  ' 

Partial  new  trial. 
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McCONNBLL  t.  NEW  YORK  CENT.  A  H.  R. 

R.  CO.  et  al. 
(Supreme  Court  of  North  Carolina.    Nor.  12, 
1813.) 

1.  Cabbdcbs  a  177*)— Ta^spoBTATioN  or 
Goods— Obal  Contbaoi?— Dakaoes-Oab- 
kieb'b  Liabilht. 

Where  an  initial  carrier  agreed,  for  consid- 
eration, to  carry  plaintiff's  goods  from  point  of 
shipment  to  destination  under  an  oral  contract, 
and  such  arrangement  required  transportation  ox 
the  goods  orer  the  lines  of  other  carriers,  to  b« 
selected  by  defendant,  it  was  liable  as  an  insur- 
er for  injuries  to  the  goods  resulting  on  its  own 
line  or  that  of  connecung  carriers  bo  selected, 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  $|  775-788,  781-808;  Dec.  Dig.  1 
177.*] 

2.  Gabkikbs  ({  177*)— GONnoniiQ  Oabbibbb. 

'  At  common  law  carriers  are  not  bound  to 
carry  beyond  tfaeir  own  line,  but  by  special  con- 
tract to  transport  the  goods  to  destination  over 
tibe  lines  of  connecting  carrien  th^  may  subject 
tbemselTM  to  liability  over  tbo  whole  xoate. 

[Ed.  Note.— For  other  cases,  see  OurieriL 
Cent.  Dig.  U  776-789^  791-8%;  Dee.  Dig.  1 
177.*] 

Appeal  from  Siu>eElor  Court;  Uoore  Coun- 
ty ;  Adams,  Judg& 

Action  by  S.  P.  McCoDQell  against  the  New 
York  Central  &  Hudson  River  Railroad  Com- 
pany and  others.  Judgment  for  plaintiff, 
and  defendants  ai^eaL  Affirmed. 

nils  action  was  bronght  to  recorer  dam- 
ages for  Injury  to  a  car  load  of  hoosebold 
goods,  shipped  by  plalntUC  from  Oscawana, 
N.  Y.,  to  Carthage,  N.  O.  The  goods  were 
shipped  under  an  oral  contract  for  thetr 
transportation  from  the  beginning  to  the  end 
of  their  journey  and  their  delivery  at  the 
terminal  point  to  the  consignee.  The  goods 
were  damaged  daring  the  transit,  as  the  Jury 
find,  by  the  negligence  of  the  defendant  in 
transferring  them  from  Its  car,  in  which  they 
had  been  originally  and  carefully  pa<^ed,  to 
a  car  of  a  connecting  line,  and  also  by  the 
careless  manner  of  stowing  or  arranging 
tbem  in  that  car.  Defendant  alleges  that  they 
were  shipped  under  a  written  contract  of 
carriage,  with  a  specified  Taluation  clause 
inserted  in  consideration  of  a  reduced  charge 
or  toll  for  the  carriage.  It  being  $10  per  100 
pounds,  and  other  stipulations  restricting  its 
llabllty  for  loss  from  negligence  to  its  own 
line  or  Its  portion  of  the  through  route,  and 
also  in  other  respects,  but  they  need  not  be 
dwelt  upon,  as  the  decision  of  the  case  will 
turn  upon  other  matters.  After  the  goods 
had  arrived  at  thdr  destination,  plalntlft 
signed  a  bill  of  lading  and  placed  It  among 
the  claim  papers,  as  be  said,  by  inadTertence, 
not  meaning  thereby  to  change  the  contract 
of  shipment,  which  contained  no  clause  of 
limitation  as  to  liability  or  value  in  case  of 
loss,  and  that  this  paper  was  not  signed  by 
htm  until  after  the  goods  arrived  in  Carth- 
age; that  he  did  not  know  how  this  bill 
got  into  his  files,  and  he  signed  it  not  know- 
ing what  It  was  and  by  accident  or  mistake 


in  making  up  his  claim  papers.  The  follow- 
ing is  the  verdict  of  the  Jury:  "(1)  Did  the 
plaintiff  deliver  to  the  defendant  for  trans- 
portation from  Oscawana,  N.  Y.,  to  Carthage. 
N.  C.,  a  car  load  of  furniture  and  household 
goods,  as  alleged  in  the  complaint?  Answer: 
Yes  (by  consent).  (2)  If  bo,  were  said  fnr- 
niture  and  honaehold  goods  damaged  by  the 
negligence  of  the  defendant,  as  alleged  In  the 
complaint?  Answer:  Yes.  (3)  Did  plalntifr 
and  defendant  make  a  written  contract  for 
the  transportatitm  of  said  property,  as  al- 
leged in  the  answer?  Answer:  No.  (4)  What 
damages.  If  any,  is  the  plaintiff  entitled  to 
recover T  Answer:  $2,671,  with  Interest  from 
Septemba*,  1911."  Judgment  was  entered 
upon  the  verdict,  and  defendant  appealed. 

W.  H.  Neal,  of  Lanrlnburg,  for  appellants, 
n.  L.  Spence,  of  Carthage,  for jippellee. 

WAIifCBR,  3.  (after  stating  the  facts  as 
above).  The  dedaton  of  tlds  aroeal  tnms 
npon  the  question  aa  te  what  was  the  con- 
tract of  the  parties. 

[1]  If  tlte  dtf aidant  undertook,  for  a  con- 
sideration, to  carry  the  goods  from  Oscawana. 
N.  Y.,  to  C^arthag^  N.  C  and  aafdy  deliver 
them  there,  wlthont  restriction  and  with  no 
rdease  of  its  common-law  liability,  the  de- 
fendant is  ondonbtedly  answerable  to  the 
plaintlfC  for  actual  damage  to  the  goods.  His 
liability  is  that  of  an  Insurer,  with  certain 
well-defined  exceptlona.  Hutchinson  on  Car- 
riers (Sd  Ed.)  {  265  (section  170a),  says:  <^e 
liability  of  the  common  carrier  by  law  is, 
as  has  been  seen,  an  unusual  and  extraordi- 
nary one,  based  upon  considerations  of  pub- 
lic policy  which  have  survived  the  wonderful 
change  In  the  drcumstances  under  which 
they  first  arose.  By  that  law  the  common 
carrier  is  regarded  as  a  practical  Insurer 
of  the  goods  against  all  losses  of  whatever 
kind  with  the  exception  of  (1)  those  arising 
from  what  la  known  as  the  act  of  God,  and 
(2)  those  caused  by  the  public  enemy;  to 
which  in  modem  times  have  been  added  (3) 
those  arising  from  the  act  of  the  public  au- 
thority, (4)  those  arising  from  the  act  of  the 
shipper,  and  (5)  those  arising  from  the  in- 
herent nature  of  the  goods."  Ourrie  v.  Rail- 
road, 1B6  N.  0.  432,  72  S.  E.  493.  But  there 
was  evidence  of  negligence  on  the  part  of 
the  defendant,  which  was  properly  submit- 
ted to  the  jury,  and  they  found  that  the 
goods  had  been  damaged  by  its  negligence, 
so  that  the  question  of  its  common-law  lia- 
bility Is  not  important  The  serious  and  vital 
question  arose  upon  the  issue  as  to  damages; 
plaintiff  contending  for  full  damages,  and 
the  defendant  for  an  assessment  according 
to  the  terms  of  the  bill  of  lading.  The  court 
instructed  the  Jury  to  find  whether  the 
goods  were  shipped  under  the  unlimited 
oral  contract  or  under  the  contract  as 
evidenced  by  the  bill  of  lading,  and  In 
a  charge  which  was  full  and  explicit  up- 
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on  this  point,  and  exceedingly  clear  and  force- 
ful,  and,  we  m&y  add,  very  fair  to  the  de- 
fendant and  as  favorable  as  it  was  entitled 
to  ask  or  coald  expect,  the  court  explained 
the  issne  thns  squarely  made  by  the  parties, 
and  the  Jury  have  found  that  the  contract 
was  as  stated  by  the  plaintiff,  oral  and  un- 
restricted, and  was  not  the  one  contained  in 
the  bill  of  ladlnff.  It  was  conceded  by  learned 
counsel  for  the  def^dant  (who  presented  its 
side  of  ttie  case  with  his  usual  ability  and 
precision,  confining  himself  to  the  vital  issue 
of  the  case)  that  no  particular  form  or 
solemnity  of  execution  Is  required  for  a  con- 
tract of  the  carrier  to  transport  goods.  It 
may  be  by  parol,  or  it  may  be  la  writing. 
Railway  Co.  v.  Patrick,  144  Fed.  632,  78  C.  C. 
A.  434;  Bailway  Co.  t.  Jurey.  Ul  U.  S.  S84, 
4  Sup.  Ct  666,  28  L.  Ed.  S27;  Hutchinson  on 
Carrien  (8d  Ed.)  |  4U  (242);  Berry  t.  Ball- 
road.  122  N.  G.  1003,  SO  S.  B.  14.  In  BaUway 
V.  Patrick,  supra,  the  court  says:  "It  (the 
contract  of  shlpmenQ  tw  orally  made, 
and  when  so  made,  in  the  absence  of  fraud 
or  impotitlfHi,  it  Is  as  cAllgatory  upon  both 
the  shinier  and  carrier  as  a  written  one. 
The  difficulty  generally  arises  In  establishing 
its  terms  by  panfl,  bn^  when  mice  estab- 
lished, it  determines  the  rights  and  obliga- 
tions of  the  partiu,  exc^t  as  atCected  hj 
statutory  law*  as  condnslTely  as  if  It  bad 
been  in  writing  and  in  the  acc^ted  form  of 
a  negotiable  bill  of  la^Lng." 

As  the  Jury  have  found  that  the  parties 
contraeted  orally,  and  not  according  to  the 
nsoal  terms  o&  bills  of  ladbv  issned  by  tbe 
defoidant,  which  limited  its  liability  and 
presented  a  rule  for  assessing  the  damages 
In  case  of  a  loss,  we  are  not  called  upon 
to  commoit  upon  the  course  of  decision  in 
this  court  as  to  the  validity  of  stipulations  In 
bills  of  lading,  used  in  interstate  commerce, 
restricting  the  recovery  ot  damages  to  an 
appraised  value  at  the  initial  poiat  where  the 
contract  was  made ;  nor  need  we  discuss  the 
effect  of  recent  decldiona  In  the  Supreme 
Court  of  the  United  States  upon  that  question 
(Adams  Express  Co.  v.  Croninger.  226  U.  S. 
491,  38  Sup.  CL  148,  B7  li.  Ed.  814),  which 
were  mentioned  In  the  charge  of  the  court. 
We  simply  determine  the  tights  of  the  parties 
according  to  the  oral  contract,  whldi  the  Jury 
have  found  to  be  the  true  one,  and  not  to 
bave  been  altered  in  any  way  or  waived  by 
•  what  afterwards  transpired.  At  the  present 
term,  in  Smith  v.  Hallway  Co.,  79  a  E.  433, 
we  have  dealt  with  the  question  involved  in 
this  case,  though  not  upon  the  same  facta. 
That  case  resembled  more  in  its  main  fea- 
tures Railway  v.  Patrick,  supra,  where  the 
Court  of  Appeals  ot  the  Indian  Territory 
(affirmed  by  the  higher  court)  said:  "Bat  the 
paper  issued  and  denominated  a  bill  of  lading 
In  the  case  at  bar  was  never  signed  by  the 
carrier,  and  by  reason  of  that  fact  it  was  not 
a  bill  of  lading,  and  consequently  the  pre- 
tended UmltatUm  of  UabiUtr  stoted  therein 


was  not  binding  on  the  appellee,  and  none 
of  its  provisions  were  binding  on  either  the 
carrier  or  the  shipper.  Therefore  there  is 
no  evidence  that  any  verbal  or  written  con- 
tract was  made  between  the  parties,  limiting 
the  common-law  liability  of  the  carrier." 
But  the  principle  of  the  cases  is  the  same. 

It  having  been  determined  that  the  goods 
were  shipped  under  the  oral  contract  to 
transport  and  deliver  without  any  restric- 
tive features,  the  defendant  Is  liable  for  the 
injury  to  the  goods,  according  to  the  prin- 
ciples of  the  common  law,  as  an  insurer. 
Mitchell  V.  Railroad,  124  N.  C.  236,  32  S.  B. 
671,  44  L.  R.  A.  615;  Hlnkle  v.  Railroad, 
126N.  ai»82,86S.S).S48,78Am.  St  Rep. 
686.  It  was  said  In  Mitchell's  Case,  supra: 
"It  is  the  duty  of  a  common  carriw.  irte- 
specttve  of  contract,  bat  subject  to  reason- 
able regulations,  to  accept,  safely  carry,  ^ 
and  d^vec  all  goods  intmsted  to  it.  If 
the  foodB  axe  lost,  It  must  show  what  be- 
came <a  tbaut  and,  it  th^  are  damaged, 
it  must  prove  affirmativeily  that  they  were 
damaged  in  some  way  tbat  woiild  relfeve  it 
from  responsibility.  The  plaintiff  has  a 
prima  fade  case  when  be  shows  the  receipt 
of  the  goods  by  the  carrier,  and  their  non- 
delivery or  ddivery  in  a  damaged  condl- 
titm.  Any  fuitber  detUise  is  tai  the  nature 
ot  confbsslon  and  avtrfdance.  If  lbs  de- 
fendant pleads  exemption  by  virtue  of  a 
Bpedal  contract.  It  must  prove  the  con- 
tract and  show  Ibat  the  loss  or  damage 
comes  within  some  one  of  the  exceptions. 
It  must  appear  to  the  court  as  matter  <tf 
law  that  the  contract  Is  reasonable  in  all  of 
its  essential  features,  and  that  the  exemp- 
tions  are  not  contrary  to  public  policy.  All 
such  exemptioDs,  being  in  derogation  of 
comnum  law,  sfaonid  be  strictly  eonstrned." 
Carrie  T.  Bailroad,  156  N.  a  4S2,  72  B.  B. 
493. 

Without  deciding  the  question.  It  may  well 
be  doubted  whether  an  agreement  to  waive 
or  discharge  the  original  contract  by  parol 
and  substitute  another  tor  it,  which  Is  made 
after  the  loss  had  accrued  or  after  breach, 
would  be  binding  on  the  plaintiff,  where  not 
founded  upon  a  new  condderatlon.  Hutchin- 
son on  Carriers  (3d  Ed.)  }  412  (243);  The 
'Delaware  v.  Oregon.  Iron  Co.,  14  Wall  (U. 
S.)  603,  20  Ed.  783,  and  cases  dted;  Em- 
erson  v.  Slater,  22  How.  28,  16  L.  Ed.  860. 

In  the  absence  of  any  exemption  in  the 
contract  from  Its  common-law  liability,  we 
must  hold  that  defendant  was  an  insurer, 
who  is  liable  in  all  events  and  for  every 
loss  or  damage,  however  occasioned,  unless 
it  happened  by  the  act  of  God  or  the  pub- 
lic enemy,  or  by  some  other  cause  or  acci- 
dent, without  any  fault  or  negligence  on 
the  part  of  the  carrier,  and  expressly  ex- 
cepted In  Its  contract,  whether  oral,  or  writ- 
ten in  the  form  of  a  bill  of  lading.  The 
Delaware  v.  Or^n  Iron  Co.,  14  Wall.  697, 
20  U  Bd.  770.  Ibis  is  said  by  Justice  Olif- 
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ford.  In  that  cue,  to  be  file  best  deacriittloD 

ot  a  carrier's  obligation. 

[2]  SomeUiliig  was  said  In  tbe  argoment 
as  to  tbe  Carmack  amendment  to  the  Hep- 
bum  Act  of  June  29,  1909  {84  Stat  at  Large, 
684,  c  3891,  U.  S.  Comp.  Stat  Sapp.  1909, 
p.  1149),  proTidlttg  that,  where  goods  are 
received  for  sUpment  in  Intestate  com- 
merce, tbe  initial  carrier  shall  be  liable  for 
damages  caused  by  itself  or  a  connectUig 
carrier,  and  making  void  any  contract  of 
exemption  against  snch  liability,  but  allow- 
ing tbe  initial  carrier  to  recover  over  against 
tbe  connectlnr  carrier,  on  whose  line  the 
loss  or  damage  occurred,  the  amount  there- 
of. We  need  not  decide  wheth»  that  act 
is  applicable  to  tbe  facts  of  this  case,  as  de- 
fMidant  agreed  by. Its  oral  contract  to  carry 
the  goods  and  deliver  them  at  Oartbage, 
Choosing  its  own  intermediate  agents  or  con- 
necting lines  for  the  purpose.  At  common 
law,  carriers  are  not  bound  to  carry  except 
on  tiieir  own  lines,  but  they  may,  by  spe- 
cial contract,  subject  themsdves  to  liability 
orer  the  whole  course  of  transit  Railroad 
Co.  T.  Pratt,  22  WalL  m,  22  U  Ed.  827; 
Railway  Go.  t.  McCarthy,  96  U.  8.  2S8,  24 
Lu  Ed.  693;  8  Enc:  of  U.  S.  Supreme  (X  Re- 
ports, p.  610,  and  notes.  They  thus  extend 
their  route  with  tbe  help  of  others,  and 
th^r  position  Is  the  same  as  to  liability  for 
ne^igence  as  if  the  course  and  means  of 
transportation  employed  were  all  their  own. 
Railroad  Co.  t.  Railroad  Co.,  110  TJ.  S.  667, 
4  Sup.  Ct  18S,  28  L.  Ed.  291.  In  this  case, 
though,  tbe  Jury  hare  found,  when  tbe 
Terdict  is  interpreted  in  tbe  light  of  tbe 
pleadings,  evidence,  and  the  charge  of  the 
court,  that  defendant's  own  negligence  caus- 
ed the  damage  to  the  goods. 

We  have  discovered  no  error  In  tbe  trial 
or  in  the  record. 

No  aiat. 


GIBSON  el  al.      BOARD  OF  GOITRS  OF 
SCOTLAND  COUNTY. 

{Supreme  Court  of  North  Carolina.    Nov.  12, 
1918.) 

SLicnona  (|  106*)— RaoinrBiLBs— Failubs  to 
AnuiiriOTES  Oath. 

Tbe  bet  that  the  re^strar  oC  elections  did 
not  administer  an  oath  to  any  of  the  el^tors 
whose  aamea  were  regietered  in  the  register 
book  would  not  invalidate  an  election  to  deter- 
ndne  whedier  a  school  tax  should  be  levied,  in 
tbe  absence  of  band  or  improper  motiTe. 

[Ed.  Nots.^For  other  case^  see  BleetUms, 
Cent  Dig.  I  lOS;  Dec.  DlgTm*] 

Appeal  from  Superior  Ooort^  Scotland 
County ;  Webb,  Judge. 

Injunction  suit  by  R.  D.  Gibson  and  others 
against  the  Board  of  Commissioners  of  Scot- 
land Gonnty.  From  a  judgment  dissolving  a 
temporary  injunction,  plalntUTs  appeal.  Af- 
firmed. 


This  is  an  action  Ih  bdialf  of  certain  dltl- 
zeia  and  taxxnyos  to  restrain  the  levying  of 
a  tax  for  schools  In  Rockdale  public  staiool 
district,  nxKHQ  tbe  ground  diat  no  legal  elec- 
tion authorizing  the  tax  has  been  held.  The 
General  Assembly,  at  its  session  of  1913, 
passed  an  act  (Prlv.  Laws  1913,  c.  347),  whi(3i 
was  ratlfled  on  the  6th  day  of  MarCh.  1913, 
creating  Rockdale  pnbUc  school  district  la 
ScoOand  county,  and  directing  an  election  to 
be  held  upon  the  question  of  levying  a  tax  to 
support  the  schools  in  said  district  The 
connty  conunlsslonorB  oC  Scotland  connty, 
pnrsoant  to  the  met,  ordered  the  election, 
and  directed  tlmt  a  new  le^^atratlon  of  vot- 
ers be  bad.  The  election  wu  htfd,  and  a 
majority  voted  in  favor  of  Uie  tax,  and  tbe 
vote  was  properlr  canvftsied  and  returned, 
and  the  result  of  the  election  declared.  At 
the  hearing  oi  the  motbm  to  continue  the 
temporary  restraining  ordw  to  the  hearing, 
his  honor  found  tbe  following  tacts  as  to  tbe 
registration  of  vatetB,  whldi  are  not  disput- 
ed: *miat  the  letfsbrar  did  not  administer 
any  oath  to  any  <Hie  of  the  122  voters  whose 
names  were  entered  In  eald  r^Sstratlon 
book,  bat  be  did  examine  each  and  every  one 
as  to  bis  qualifications  to  register  for  said 
election.  That  no  one  of  the  said  voters 
whose  names  were  entered  on  the  registra- 
tion book  offered  to  be  sworn  or  requested 
the  registrar  to  administer  any  oath  to  htm. 
That  tbe  registrar  would  have  administered 
an  oatK  to  any  or  all  the  applicants  for  reg- 
istration had  ttiey  requested  him  to  do  so. 
That  no  votes  within  tiie  said'  school  district 
who  had  the  right  to  r^;ister  for  said  Sec- 
tion was  denied  the  right  to  register  and 
vote  In  Bald  election.  TbBt  eadi  and  every 
one  of  the  122  votera  whose  names  were 
entered  In  the  r^flstratlon  book  had  the 
right  to  qualify  and  register  for  said  elec- 
tion. That  the  election  was  held  at  the  time 
and  place  designated  in  the  order  of  tbe 
board  of  county  commissioners.  That  the 
registrar  and  Judges  canvassed  and  Judicial- 
ly determined  tbe  results  of  said  election 
and  certified  the  same  to  tbe  board  of  coun- 
ty commissioners  at  a  regular  meeting  of 
said  board,  and  tbe  said  results  were  by  or- 
der of  tbe  said  board  of  county  commission- 
ers recorded  in  the  office  of  the  register  of 
deeds  of  Scotland  county.  That  tbe.  said 
results  as  certified  and  recorded  set  forth 
that  there  were  122  roistered  electors  in ' 
said  election.  That  of  these  65  cast  their 
ballots  in  favor  of  tbe  school  and  the  tax 
levy,  and  the  remaining  07  were  counted  in 
the  results  of  said  election  against  the  school 
and  the  tax  levy,  and  that  a  majority  of  the 
qualified  electors  in  said  election  cast  tfa^ 
ballots  in  favor  of  the  8<^ool  and  the  tax 
levy."  The  motion  of  the  plaintiffs  was  de- 
nied, the  temporary  restraining  ordw  dis- 
solved, and  the  plalntlflh  excepted  and  aih 
pealed. 
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Oox  &  Dann,  of  Laurinburg,  for  appellants. 
IL  H.  Gibson  and  Jonathan  Pe^e,  both  of 
Lanilnbaig,  tot  appellee. 

ALLEN,  J.  Several  Irregolarities  In  the 
registration  of  votera  appear  In  the  record, 
bat  counsel  for  the  plalntlfTs  properly  admit 
that  none  of  them  are  sufficient  to  vitiate 
the  election  unless  the  fiiilnre  to  administer 
an  oath  to  those  offering  themselves  for  reg- 
istration has  this  effect  The  question  Is 
Important,  presenting  as  It  does  on  one  hand 
the  possibility  of  admitting  as  voters  those 
not  legally  qnalifled,  if  the  reqoirementa  of 
the  law  are  not  observed,  and  on  the  other 
making  it  possible  for  registrarB,  by  neglect 
or  fraud,  to  dis&anchlae  an  entire  electorate. 
In  this  case  there  Is  no  evld^we  of  any  im- 
proper motiTe  on  the  part  of  the  z^ilstrar  or 
of  any  of  the  officers  connected  with  the  elec- 
tion, bat  the  principle  declared  cannot  be 
confined  to  this  case,  and  will  be  authority 
in  many  others. 

We  have  given  the  qoratlon  careful  con- 
sideration, and  have  conduded,  in  the  inter- 
est of  a  free  and  full  expreaalon  of  the  popu- 
lar  will,  to  abide  by  the  precedrat  hereto- 
fore established  in  this  court,  and  to  sustain 
the  election. 

In  Qulnn  v.  Lattlmore.  120  N.  a  426^  26 
&  E.  686,  58  Am.  SL  Bep.  787,  it  was  h^d 
that  the  reqnlremait  as  to  the  administra- 
tion of  an  oath  to  the  elector  before  regis- 
tration was  directed  to  the  registrar,  and 
that  "where  a  registrar  of  election  registers 
a  person  entitled,  under  the  Constitutfon  and 
laws  to  vote,  but  through  Inadvertence  or 
fraud  fails  to  administer  the  oath  required 
to  be  administered,  such  person  shall  not  be 
for  that  reason  deprived  of  his  vote."  It  Is 
true  that  in  the  Lattlmore  Case  all  the  names 
on  the  registration  books  were  not  involved, 
as  In  this  case ;  but,  if  the  principle  is  ad- 
mitted as  to  one  voter,  it  must  logiadly  ajh 
ply  to  alL 

In  15  Qyc.  807,  the  author  adopts  the  doc- 
trine of  this  case,  and  says:  "Statutes  pre- 
scribing the  mode  of  proceeding  of  public 
officers  are  regarded  as  directory  unless 
there  is  something  in  the  statute  which  shows 
a  different  intent  Hence  as  a  general  rule 
a  statute  prescribing  the  powers  and  duties 
of  registration  officers  should  not  be  so  con- 
strued as  to  make  the  right  to  vote  by  reg- 
istered voters  depend  upon  a  strict  observ- 
ance by  the  reg^trars  of  all  the  minute 
directions  of  the  statute  in  preparing  the 
Totlng  list,  and  thus  render  the  constitution- 
al right  of  suffrage  liable  to  be  defeated, 
without  the  fault  of  the  elector,  by  the  fraud, 
ca^/rice,  Ignorance,  or  negligence  of  the  reg- 
istrars ;  for  if  an  exact  compliance  by  these 
officers  vrlth  all  statutory  directions  should 
be  deemed  essential  to  the  right  of  an  elec- 
tor to  rote^  elections  would  often  fail,  and 
electors  would  be  dQ>rived  without  thtfr 


ftiult  of  an  opportunity  to  vote.  A  consti- 
tutional or  statutory  provision  that  no  one 
shall  be  entitled  to  register  without  first  tak- 
ing an  oath  to  support  the  Constitution  of 
the  state  and  that  of  the  United  States  Is 
directed  to  the  registrars  and  to  them  alone ; 
and  if  they  through  inadvertence  register 
a  qualified  voter,  who  is  entitled  to  register 
and  vote,  without  administering  the  pre- 
scribed oath  to  him,  he  cannot  be  deprived 
of  his  right  to  vote  through  this  negligence 
of  the  officers." 

We  therefore  hold  that  the  election  was 
valid,  and  that  the  restraining  order  ooi^t 
to  have  been  dissolved. 


In  z«  SMITH'S  WILL. 

(Supreme  Court  of  North  Carolina.   Nov.  12, 
1913.) 

1.  Affkal  and  Ebbob  (S  690*)  —  Becobd  — 
QUBsnoNS  Pbesentbd  fob  Review — Aduib- 
BiBiUTT  OF  Evidence. 

Assignments  of  error  to  the  exclusion  of 
evidence  cannot  be  considered,  where  the  rec- 
ord does  not  disclose  what  the  witnesses  would 
have  testified  to,  or  what  was  proposed  to  be 
proven. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  11  2887-2809,  ^02-^2904, 
2906,  2908 ;  Dec  Dig.  {  690.*] 

2.  Appeal  and  Ebbob  (|  901*)— Review— Pb»- 

BUMPTIONS— BUBDEN  OF  SHOWING  EBBOB. 

Error  in  the  rulings  of  the  trial  court  will 
not  be  presumed,  and  appellant  mnst  not  only 
show  error,  but  he  mnst  make  it  appear  plainly. 

[Ed.  Note.-~For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1771.  3670;  Dec.  Dig.  i 
901.»] 

3.  WiTHXSBBS  (S  87*)— OOMPnTEHOT— Kkowi- 

KDOB  OF  Facts. 

Questions  -asked  witnesses  were  properly 
excluded,  where  it  appeared  that  the  witnesses 
did  not  have  the  reqnisita  knowledge  of  the 
facta  to  answer  them. 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  80-87;  Dec  Dig.  {  37.*] 

4.  Witnesses  (S  246*) — BxAin  nation— Qm- 

TIONS  AlBBADT  FmXT  COVBBEO. 

Questions  which  were  fully  covered  by  pre- 
vious answers  of  the  witness  were  properly  ex- 
cluded. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  IS  827,  828;  Dec  Dig.  S  246.*] 

5.  Appeal  and  Ebbob  ({  690*)  —  Becobd — 
Questions  Pbesented  fob  Review- Adius- 
8IBILITT  OF  Evidence. 

Where  the  time  to  which  proposed  evidence 
related  was  material  to  its  pertinency,  assign- 
ments  of  error  to  the  exclusion  of  such  evidence 
cannot  be  considered,  where  the  record  does  not 
show  the  time  to  which  it  related. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  2887-2899,  2900-^904. 
2906,  2908;  Dec  Dig.  {  690.*] 

6.  Appeal  and  Ebbob  (8  680*)  —  Recobd  — 
Questions  Pbesented  fqb  Review— Adhxb- 
siBiLiiT  or  Evidence. 

Assignments  of  error  to  the  exclusion  of 
a  certain  record  from  the  evid«iee  cannot  be 
considered,  where  its  contents  are  not  snffi- 
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ciently  itated  to  pennit  tbe  aK?«llate  oonrt  to 
pass  on  its  admlMibility. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  2897-2899,  ^02-SS9(M, 
2906,  2908;   Dec.  Dig.  f  690.«] 

7.  Wills   (|   6S*)  —  Relsvahot  —  FiBSonAZ. 

Status  and  Condition. 

Where  the  issue  was  the  competency  to 
make  a  wilt  a  record  of  proceedings  involring 
the  testator's  sanity,  made  some  time  after  the 
execation  of  the  will,  was  not  in  sach  reaeonable 
proximity  in  point  of  time  to  tlie  fact  in  issue 
as  to  have  any  tendency  to  establish  the  same. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  II  111,  112, 120-1^;  Dec  Dig.  {  53.*] 

&  Evidence  (|  090*) — ^Wiioht— ImcitBST  ot 
Witness. 

While  the  testimony  of  an  interested  wit- 
ness who  is  not  biased  by  Ms  interest,  is  en- 
titled to  the  same  weight  as  if  be  was  not  in- 
terested, such  evidence  is  not  necessarily  enti- 
tled to  the  same  weicbt  as  that  of  any  other 
witnewB,  ai  there  may  De  other  circomatances  af- 
fecting the  relatlTe  credibility  ot  the  witnesses. 

[Ed.  Mote.— For  other  cases,  see  Bvideno^ 
Cent  Dig.  I  2489;  Dec.  Dig.  |  080.*] 

Appeal  from  Superior  Court,  GnlUord 
Ooimtr;  Fe^lea,  Judge. 

ProcMdingB  for  tha  probate  of  a  cwtaln 
Instrument  as  tbe  will  of  W.  B.  SmitiL  From 
a  Judgment  admitting  the  inatrament  to  pro- 
bate, the  careator,  W.  A.  Smitb,  appeals. 
No  error. 

J.  A.  Barringer,  of  Greensboro,  for  appel- 
lant   King  ft  Kimball,  of  Oreenaboro,  for 

appellee. 

WALKER,  J.  The  caveators  In  this  pro- 
ceeding alleged  that  the  paper  writing,  which 
had  been  profwunded.  was  not  the  will  of 
W.  B.  Smith,  because  at  the  time  of  Its  for- 
mal execution  he  did  not  have  sufficient 
mental  capacity  to  execute  such  an  Instru- 
ment. There  was  much  evidence  taken  up- 
on the  issue  joined  between  the  parties,  but 
It  Is  not  necessary  to  set  o.ut  even  the  sub- 
stance of  It,  as  the  exoeptions  principally  re> 
late  to  Its  competency. 

[1]  The  caveators  asked  many  questions, 
to  which  the  propounders  objedted,  and  they 
were  excluded,  but  we  cannot  sustain  the  as- 
signment of  error  In  respect  to  them,  as  It 
does  not  appear  what  the  witnesses  would 
have  testified,  or  what  was  proposed  to  be 
proven.  Before  we  can  declare  that  there 
was  an  error  committed  in  rejecting  evi- 
dence, or  if  there  was  error,  whether  it  was 
prejudicial,  we,  of  course,  must  know  what 
Is  the  nature  of  the  evidence,  in  order  to  as- 
certain whether  It  is  competent  and  relevant 
Besides,  the  witness  may  answer  in  such  a 
way  as  to  render  the  error  perfectly  harm- 
lees;  for  Instance,  that  he  has  no  knowledge 
of  the  matter  inquired  about,  or  he  may 
give  an  answer  whl<^  is  entirely  unfavorable 
to  the  party  who  asked  the  question,  and 
perhaps  other  answers  might  be  given,  which 
would  show  that  tbe  error  was  not  a  preju- 
dicial one.  Suppose  we  should  order  a  new 
trial  because  the  judge  excluded  the  ques- 
tion, "Do  you  know  whether  he  was  suffer- 


ing with  a  disease?"  and  when  the  qaestlon 
was  again  put  to  tbe  witness,  he  should  an- 
swer It  In  the  negative.  It  would  at  once  ap- 
pear that  we  had  done  a  vain  thing.  Coun- 
sel shoold  state  what  they  expect  to  prove 
by  the  witness,  If  the  question  Is  objected  to, 
unless  the  question  itself  gives  snffldent  In- 
dication of  It,  and  even  then  there  should  be 
some  probability  shown  tbat  tbe  vrltnesa  will 
testify  as  expected. 

[2]  In  Dlckerson  T.  Dall,  150  N.  O.  541,  75 
S.  E.  803,  we  said:  TRiere  Is  no  statement  as 
to  tbe  answer  of  the  witness  when  the  qaea- 
tion  was  a&nltted,  nor  as  to  the  evidence 
sought  to  be  elicited  when  it  was  excluded; 
and,  as  we  cannot  see  that  the  defendant 
has  been  prejudiced,  the  exceptions  cannot 
be  sustained.  State  v.  Leak,  106  N.  G.  643 
[72  8.  SI.  067]."  AppeDant  must  show  error; 
we  will  not  presume  It,  but  he  most  make 
It  appear  plainly,  as  flie  presumption  la 
against  him.  Albertson  t.  Terry,  108  N.  GL 
76,  12  8.  H.  892;  Lumber  Go.  t.  Bnfamann, 
160  N.  a  S8S,  70  B.  B.  1008. 

[3, 4]  There  Is  another  class  of  objections 
In  this  case*  where  the  Judge  properly  ex- 
cluded the  questions,  as  It  appeared  tbat  tbe 
witnesses  did  not  have  Oie  requisite  knowl- 
edge of  the  fbcts  to  answer  them.  Brabar- 
ry  T.  Tombadker,  102  N.  G.  — »  77  8.  B.  412; 
Aman  t.  Lumber  Go.,  160  N.  a  S69,  75  8.  E. 
931. 

Other  questions  were  ruled  out  because 
they  were  fully  covered  by  previous  answers 
of  the  witness,  which  was  propw.  BaTnes 
V.  Harris,  100  N.  G.  807,  78  &  E.  280. 

[I]  There  are  still  others  where  the  time 
to  which  they  relate  Is  not  given,  so  as  to 
show  tb^  pertinency  or  bearing  upon  ttie 
issn&  The  court  must  be  able  to  see  that 
the  proposed  evidence  ts  both  competent  and 
relevant,  and  this  is  required  by  the  mie 
Just  stated. 

[I]  Caveators  offered  a  certain  record  In  a 
proceedlnib  said  to  have  Involved  the  sanl^ 
of  the  testator,  bat  the  same  reason  for  ite 
exclusion  applies  as  In  the  case  of  the  ob- 
jections above  noted.  We  are  not  Informed 
as  to  Its  contaits,  so  tbat  we  can  see  Its 
relevancy  and  give  an  Intelligent  opinlcm  as 
to  the  validity  of  the  exception  now  made 
to  tbe  ruling.  We  may  add  these  authorities 
to  those  already  dted  upon  the  general  ques- 
tion that  the  party  asking  the  question,  which 
is  excluded,  must  disclose  to  the  court  what 
he  expects  to  prove  by  the  witness.  Overman 
V.  Coble,  85  N.  a  1 :  State  v.  Pierce.  91  N.  C. 
606;  Boney  v.  Railroad,  100  N.  G  05,  71 
S.  E3.  87;  Whitmire  v.  Heath,  155  N.  C.  304, 
71  S.  B.  313.  The  same  rule  prevails  In 
other  Jurisdlctiona  In  re  Plnney's  Will,  27 
Minn.  280,  6  N.  W.  791,  7  N.  W.  144.  We 
said  in  Whitmire's  Case:  "A  conrt  <an  never 
pass  intelllg^tly  upon  evidence  unless  it 
knows  what  the  evidence  Is,  in  order  that 
Ite  bearing  upon  the  Issue  may  be  deter- 
mined.  The  defendant  should  have  stated 
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wbat  be  Intended  to  prove;  •  •  •  otber* 
wise  the  erldeuce  should  be  excluded,  not 
because  it  Is  Incompetent,  but  because  It  can- 
not be  seen  to  be  competent  The  court  most 
Judge  of  Its"  competency  and  "materiality — 
not  the  witness.  This  is  the  well-settled  rule, 
and  Is  also  the  'rule  of  reason.' "  It  also 
applies  to  papers  and  records  offered  In  evi- 
dence, as  will  appear  by  reference  to  State 
V.  Fierce,  supra,  and  Fulwood  T.  Fnlwood, 
161  N.  a  601,  77  S.  E.  763. 

[7]  It  the  record  had  any  relevancy  to  the 
issu^  the  date  to  which  It  related  was  too 
r^uoto  for  any  l^al  bearing  upon  the  case. 
There  must,  of  course,  be  some  rational  con- 
nection between  the  two  and  some  reasonable 
proximity  In  point  of  time,  so  that  the  proof 
that  is  offered  will  have,  at  least,  some  tend- 
ency to  establish  the  fact  embodied  in  the 
issue.  Byrd  v.  Express  Co.,  139  N.  G.  273, 
51  S.  R  851.  Such  was  not  the  case  here. 
The  record  was  made  some  time  after  the 
date  of  the  will. 

[I]  Tha  only  other  assignment  of  error  re- 
quiring attention  is  the  one  taken  to  the  in- 
stmction  that.  In  passing  upon  the  testimony 
of  Interested  witnesses,  the  Jury  may  con- 
sider any  bias  they  may  have  by  reason  of 
th^  relation  to  the  parties  or  the  cause. 
It  being  inslBted  that  the  court  should  have 
added  that  If  the  Jury  found  that  they  were 
not  Influenced  by  their  "bias,"  and  that  they 
are  credible,  "tbelr  testimony  should  have 
the  same  credit  as  that  of  any  other  wit- 
ness," following  State  v.  HoUoway,  117  N. 
C.  732,  23  8.  E.  168,  and  this  view  Is  ear- 
nestly pressed  in  the  brief  of  counsel.  The 
court  was  not  specially  requested  to  qualify 
its  charge  In  the  respect  indicated.  But  we 
do  not  think  it  should  have  done  so  In  this 
case.  If  the  request  had  been  made.  If  the 
Jury  had  decided  that  the  witnesses  were 
not  biased  by  their  interest  or  relationship, 
they  should  not  necessarily  have  received 
the  credit  due  to  other  witnesses,  and  put 
upon  an  equality  with  them,  as  the  credit  to 
which  they  were  entitled  depended,  not  upoo 
their  Mas  or  IndifTerence  alone,  but  upon 
other  drcnmstances'as  well — as,  for  example, 
tbelr  intelligence  and  their  appearance  and 
deportment  while  on  the  stand;  their  char- 
acter, whether  good  or  bad;  their  means  of 
knowledge;  the  probability  of  their  story— 
these  and  other  matters  entered  Into  the  es- 
timate of  the  value  to  be  attached  to  the 
testimony  of  the  witnesses,  and  the  Jury 
bad  the  right  to  put  them  In  the  scales,  in 
w^ghing  the  testimony,  for  the  purpose  of 
separating  the  true  from  the  false  and  final- 
ly ascertelnlng  where  was  the  preponderance 
of  the  evidence.  It  may  be  proper  for  a 
Judge  to  tell  the  Jury  "that  If  the  witness 
Is  not  biased  by  his  interest,  his  testimony 
should  have  the  same  weight  as  if  he  was 
not  Interested,"  as  said  In  some  of  the  cas- 
es, for  this  Is  a  truism,  aud  a  sensible  Jury 
would  not  overlook  It   It  la  a  proposition 


that  proves  itself  but  it  does  not  mean  that 
the  witness  shall  occupy  a  position  of  equal- 
ity with  another  who  has  a  better  character, 
more  sense  and  knowledge  of  the  facts;  a 
stronger  memory,  saperior  Judgment  nnd 
whose  other  qualities  and  advantages  Inspire 
the  Jury  with  greater  confidence  in  his  credi- 
bility. Speaking  of  the  rule'  of  the  common 
law,  whereby  parties  to  and  persons  Inter- 
ested In  the  event  of  an  action  were  dis- 
qualified, this  court  said  in  Hill  v.  Sprinkle, 

76  N.  C.  353:  "For  generations  past  and  up 
to  within  the  last  few  years.  Interest  In  the 
event  of  the  action,  however  small,  excluded 
a  party  altogether  as  a  witness,  and  that 
upon  the  ground,  not  that  he  may  not  some- 
times speak  the  troth,  but  because  It  would 
not  ordinarily  be  safe  to  rely  on  his  testi- 
mony. This  rule  is  still  applauded  by  great 
judges  as  a  rule  founded  in  good  sense  and 
sound  policy.  The  parties  to  the  action  are 
now  competent  witness,  but  the  reasons 
which  once  excluded  them  still  exist  to  go 
only  to  their  credibility."  We  think  that 
this  cbange  In  the  law  of  evidence  was  a 
wise  and  salutary  one,  but  It  did  not  abolish 
'the  other  rules  of  evidence,  and  the  jury 
should  not  be  handicapped  by  an  imperative 
instruction  that  In  the  absrace  of  bias  of 
some  who  are  Interested,  they  should  give 
credit  to  all  the  witnesses  eQually,  as  those 
who  have  had  no  interest  may.  In  other  re- 
spects and  apart  from  any  consideration  of 
bias  or  Impartiality,  be  more  reliable.  It  Is 
undoubtedly  true  that  interest  naturally  pro- 
duces bias,  for  we  have  been  told  that  "If 
telf  the  wavering  balance  shake,  it's  rarely 
right  adjusted";  but  notwithstanding  this 
tendency  of  our  nature  and  our  frailty,  the 
witness  may  resist  the  temptation  which  thus 
besete  him  and  prove  himself  to  be  worthy 
of  credit  Smith  v.  Moore,  142  N.  C.  277,  06 
S.  B.  276,  7  li.  E.  A.  (N.  S.)  684.  If  he  is 
not  In  fact  prejudiced  by  tils  relation  to  the 
cause  or  the  parties,  the  jury  may  then  con- 
sider whether  there  are  other  circumstances 
which  impair  the  strength  of  his  testimony, 
such  as  want  of  Intelligence,  charact^, 
knowledge  of  the  facts,  and  so  forth.  The 
subject  has  so  recently  undergone  discussion 
In  this  court  that  further  comment  is  un- 
necessary. Herndon  v.  Bailway,  162  N.  0. 
— ,  78  S.  B.  287.   See,  also.  State  v,  Tann. 

77  S.  E.  29S,  at  the  last  term. 

A  careful  examination  of  the  entize  cose 
discloses  no  reversible  error. 
No  erroE. 


STATE  V.  SMl1?H. 

(Supreme  Gonrt  of  North  GaxoUna.   Nor.  12, 

1918.) 

L  HtmBAlTD  AHD  WlWE  ({  318*)— OlVniBIB— 

Aba  Koomairr— B  viDxncs. 

Evidence  held  to  sustain  a  conviction  of  a 
husband  for  willful  abandonment  (tf  his  wife 


*Wor  «am  oftHS  SM  nm«  toplo  and  moUoo  NUlf  BBB  In  Dm.  Die  *  Am.  Dls-  Kejr-Ho.  Striss  A  lUp'r  Indoa 

Digitized  by  Google 


980 


79  SOUTHEASTERN  BBPUBTSS 


(N.C. 


withoat  proTidins  adequate  sapport  for  ber  and 
her  child.  ^ 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife.  Gent  Die  1  UIO;  Dec  Dig.  {  813.*J 

2.  GBXHXlfAI.  Law  (|  817*)— TBUIr-FAXLUBH 

or  AocnsiD  to  TunR, 

Failure  of  the  accnaed  to  testitr  1b  a  crim- 
inal case  should  not  be.  uaed  against  him,  and 
■hoold  not  be  considered  to  his  prejudice. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  |  782 ;  Dee.  Dig.  S  317.*] 

8.  Husband  and  Wife  ({  302*)— Ofei:nsj»— 

"Abandonuent.  ' ' 

"Abandonment"  of  a  irite,  in  order  to  con- 
■titate  an  offense,  must  be  willful,  to  wit,  with- 
out just  cause  or  excuse,  unjustifiable,  wrong- 
fnl,  and  without  her  consent,  and  It  must  also 
appear  that  defendant  baa  failed  to  provide 
adequate  support  for  her. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  UOO;  Dec  Dig.  S  302.* 

For  othtt  definitions,  see  Words  and  Phrases, 
ToL  1,  pp.  4-13;  Tol.  8»  p.  7559.] 

4.  Husband  akd  Wm  (|  806*)— Abandon- 
ment —  Devbmsbs — OnxB  or  Bohs  —  Good 
Faith. 

Wbera  «  Imsband  left  his  wife  with  intent 
not  to  return  to  her.  and  failed  to  provide  ade- 
quate support,  an  offer  to  provide  oer  a  home 
in  another  city,  not  made  in  good  faith,  is  no 
defense  to  a  prosecution  for  abandonment 

[Eld.  Note.— For  other  cases,  see  Husband  and 
Wife»  Cent  Dig.  1 1103;  Dec  Dig.  1  305.*] 

GBnoNAL  Law  ^  1178*)— Aiteaii— Wait- 
IB  or  Ebbob.  .         .  , 

An  alleged  error  not  argued  In  the  brief 
will  be  deemed  waived,  as  expressly  provided 
bv  Supreme  Court  rule  84  (140  N.  0.  666,  53 

5.  B.  £c). 

[Ed.  Note — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  8011-801S;  Dae.  Dig.  | 
1178!*] 

6.  Gbihinai.  Law  ({  1120*)  — Appbai,— Rn.- 
INOS  on  Etidbnce— Regobd. 

Error,  in  receiving  in  evidence  on  a  crim- 
inal prosecution  a  complaint  in  a  civil  action, 
would  not  be  reviewed  where  the  contents  of 
tbe  ooi^[daint  was  not  aat  out  in  the  record, 
so  as  to  show  prejudioe. 

[Ed.  Note.— For  other  cas^  ne  Criminal 
Law,  Cent  Dig.  H  28S1-2937;   Dec  Dig.  { 

iiao.*] 

7.  Gbiminai.  Law  ({  1169*)— ApPUz^Bui^ 
iNos  ON  Evidence— Pbejudice. 

Where,  in  a  prosecution  for  wife  abandon- 
ment, it  was  not  disputed  that  defendant  had 
actually  abandoned  his  wife  without  adequate 
support,  he  was  not  prejudiced  by  the  admission 
of  evidence  by  the  sheriff  that  he  could  not 
find  him  in  the  county  when  ho  attempted  to 
serve  his  process. 

[Ed.  Note. — For  other  eases,  see  Criminal 
Law,  Cent  Dig.  SJ  754.  8088.  8130.  8137-3143 ; 
Dec.  Dig.  S  1169.'] 

a  Cbiminal  Law  (§  1169*)— Rijungb  on  Evi- 
dence—Pbejudice. 

Where,  in  a  prosecution  for'  wife  abandon- 
ment, there  was  no  dispute  that  accused  had 
actually  abandoned  his  wife  and  child  without 
adequate  support,  and  there  was  also  ample 
evidence  that  he  did  not  intend  to  return  and 
support  them,  he  was  not  prejudiced  by  the  ad- 
mission of  a  part  of  his  answer  in  an  action  for 
divorce,  which  had  been  bognn  1^  his  wife 
against  him,  but  not  tried. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  T54,  3088,  3l30,  3137-^143 ; 
Dec  Dig.  I  1169.*] 


Appeal  from  Superior  Court.  Union  Coun- 
ty; Bragaw,  Judge. 

John  A.  Smith  was  convicted  of  abandon- 
ing his  wife  without  providing  adequate  sap- 
port  ft>r  ber  and  ber  cblld,  and  be  appeals. 

Adama,  Armfield  &  Adami  and  Bedwlne 
&  Sikes,  all  of  Monroe  Cor  appellant  The 
Attorney  Goiera],  Cor  tbe  State. 

WALKER,  J.  [1]  This  is  an  indictment 
against  the  defendant  for  abandonment  of 
his  wife  without  providing  adequate  support 
for  ber  and  their  child,  under  Revlsal  f 
8365.  The  evidence  unfolds  a  very  sad,  bat 
revolting,  story  of  this  unhappy  marriage, 
caused  by  the  persistent  indifference  of  the 
defendant  towards  the  prosecutrix  and  bla 
constant  neglect  of  her,  which  finally  cul- 
minated in  his  desertion  of  his  home  and  his 
refusal  to  perform  his  marriage  obligations. 
He  had  seduced  this  woman  l>efore  their  mar- 
riage "with  studied,  sly,  ensnaring  art,"  and 
pleaded  scriptural  authority  for  his  betrayal 
of  her  and  her  consequent  ruin.  He  went 
through  the  form  of  redeeming  his  promise. 
It  is  true,  and  married  her,  but  with  evident 
Intent  of  dissolving  the  unhallowed  union. 
He  piled  her  with  false  and  repeated  ac- 
cusations of  infidelity  to  hfm,  and  refused 
to  support  her,  In  tbe  studied  execution  of 
his  preconceived  design  of  breaking  off  their 
marital  relations  and  forcing  ber  to  set  him 
tree  by  suing  for  a  divorce.  He  saved  him- 
self from  a  prosecution  for  this  seduction 
by  the  formal  ceremony  of  marriage,  for, 
so  far  as  he  Is  concerned,  it  really  had  no 
moral  sanction.  A  child  was  born  to  them. 
Shortly  after  tbe  marriage  he  began  bis  per- 
secution of  bis  wife  by  baseless  chaises  of 
ber  intimacy  with  other  men,  which  he  him- 
self must  have  known  were  without  founda- 
tion in  fact  He  proposed  tiiat  he  debauch 
himself  BO  that  she  could  get  a  divorce,  and, 
falling  in  this,  he  Indecenfty  proposed  that 
she  do  the  same  thing  and  give  blm  grounds 
for  severing  the  marital  tie,  adding  tbat  he 
would  give  her  $500  to  release  him  In  tbat 
way.  He  told  ber  that  be  bad  a  wife  and 
children  In  Florida,  but  this  was  not  true, 
and  seems  to  have  been  said  to  frighten  ber 
Into  submission  to  his  will.  The  jury  ml^t 
well  have  found  from  the  evidence,  not  only 
that  he  deserted  her  wlllfally  after  tbe 
marriage,  and  failed  to  furnish  her  and  tbeir 
child  an  adequate  support,  but  tbat  he  clear- 
ly intended,  when  he  married  her,  to  sep- 
arate himself  from  her,  and  to  add  the 
crime  of  abandonment  to  that  of  antenuptial 
seduction,  which  she  had  condoned  by  tbe 
marriage,  and  which  stood  as  a  bar  to  his 
criminal  Indictment  Sbe  scornfully  resent- 
ed all  of  bis  immoral  suggestions  and 
wicked  solicitations,  and  indignantly  pro- 
tested against  his  evil  cotirse  towards  her. 
which  bad  grown  from  bad  to  worse.  When 
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baffied  b7  her  steady  refusal  to  defile  her- 
self for  his  Tile  purposes,  or  even  to  listen 
to  his  base  proi>osals,  he  then  tried  to  sub- 
ject her  to  temptation,  and  offered  a  bribe 
for  the  purpose  of  placing  her  In  a  com- 
promising position  so  that  he  could  use  the 
testimony  of  his  accomplice  against  her  vir- 
tue. But  he  again  failed  and  finally  offered 
to  take  her  to  a  neighboring  city  to  lire,  but 
she  declined  to  go,  as  bis  prevlons  treatment 
and  his  conduct  had  conrlnced  her  that  he 
was  not  acting  In  good  faith,  after  a  change 
of  heart  and  promise  of  repentance  and  re- 
form, but  solely  for  the  purpose  of  remov- 
ing her  from  the  protection  of  her  friends 
and  family,  and  so  isolating  her  that  be 
might  the  more  easily  and  successfully  con- 
tinue In  his  efforts  to  destroy  her  character 
out  of  the  mouths  of  suborned  witnesses  of 
low  degree,  and,  if  the  evidence  Is  credibly 
she  had  good  reason  to  think  so  and  to  take 
counsel  of  her  fears.  He  complained  of  her 
extravagance  when  die  had  spent  none  of 
his  money.  For  some  weeks  after  the  mar- 
riage they  lived  at  her  grandmother's  home. 
The  evidence  shows  that  during  this  period 
as  the  Attorney  General  puts  It,,  "he  squander- 
ed on  her  the  sum  of  30  cents.  Not  being 
able  to  stand  such  ezcesslTe  cost  of  living, 
the  defendant  made  arrangements  for  him 
and  his  wife  to  live  In  the  home  of  the 
wife's  father.  He  carried  his  wife  and  all 
of  their  belongings  to  the  father's  home, 
but  after  11  days,  durtaig  which  time  he 
spent  only  one  night  with  his  wife,  he  mov- 
ed his  own  thiols  away,  and  has  nerer  lived 
with  her  81006."  He  finally  left  for  Ftort- 
da,  remaining  away  several  months,  and 
stating,  while  there,  that  he  never  expected 
to  live  with  his  wife  again,  and  that  the 
people  at  his  home  could  do  nothing  with 
hlin,  as,  "if  It  got  hot.  he  could  go  somewhere 
else  and  stay,"  and  he  repeated  this  decla- 
ration several  times,  and  once  admitted  that 
he  married  the  prosecutrix  to  get  rid  of 
trouble  he  had  brought  upon  himself,  allud- 
ing to  his  seduction  of  her. 

[2]  The  defendant  Introduced  no  evidence, 
but  this  failure  on  bis  part  to  explain  the 
damaging  facts  we  hare  recited,  and  there 
are  more  of  the  same  kind  In  the  testimony 
sent  up,  cannot  be  used  against  him  and 
should  prejudice  him  in  no  d^^ree. 

[3]  The  abandonment  must  be  wlllfnl;  that 
Is,  without  Just  cause  or  excuse— unjusti- 
fiable and  wrongful.  State  t.  Hopkins,  130 
N.  G.  647,  40  S.  B.  973;  State  T.  Toney,  168 
M.  0.  — ,  78  S.  B.  166.  If  She  consented  to 
the  aeration,  his  departure  from  her  home 
and  Uvlng  apart  from  her  muld  not  be  an 
abandonment  Witty  t.  Barham,  147  N.  G. 
479,  61  S.  B.  372.  Th«»  are  two  Ingredients 
of  Oils  crime— abandonmut  and  failure  to 
provide  adequate  aiqiport  fbr  wife  and  child 
— and  both  must  be  alleged  and  proved. 
State  T.  Uay.  182  N.  a  1021,  48  S.  B.  819. 
The  state  offered  ample  evidence  to  eetabllah 
the  completed  offense. 


£4]  Defendant's  offer  to  provide  a  home  for 
his  wife  in  Charlotte  is  no  defense,  If  It  was 
not  genuine  or  made  In  bad  faith.  The  court 
submitted  this  view  of  the  case  to  the  Jury  by 
fair,  full,  and  correct  instrucaons,  and  they 
found  against  the  defendant  The  verdict  In 
that  particular,  is  well  warranted  by  the  evi- 
dence, and  the  defendant  has  alleged  no  er- 
ror with  respect  to  it 

[5, 1]  He  assigns  in  the  case  on  appeal  four 
errors:  The  first  as  to  the  Introduction  of 
the  complaint  filed  In  a  divorce  suit  brought 
by  his  wife,  is  abandoned,  as  it  does  not  ap- 
pear in  his  brief.  Knle  of  this  court  No.  34 
(140  N.  C.  666,  B8  S.  E.  li) ;  Rogers  v.  Whit- 
ing Manufacturing  Co.,  167  N.  C.  484,  73  S. 
B.  237.  But  If  it  was  before  us,  we  could 
not  sustain  It  ss  the  contents  of  the  plead- 
ing Is  not  set  out  and  we,  therefore,  can- 
not see  that  the  ruling  was  prejudldaL 
State  V.  Pierce,  91  N.  0.  606;  Whitmire  v. 
Heath,  166  N.  C.  304,  71  S.  E.  813;  Fulwood 
v.  Fulwood,  161  N.  O.  601,  77  S.  E.  763.  In 
re  PInney's  Will,  27  MInn."280,  6  N.  W.  791, 
7  N.  W.  144;  In  le  Smith's  Will,  70  S.  B. 
977,  at  this  term. 

[7]  The  second  exception,  which  was  tak- 
en to  the  testimony  of  the  sheriff  that  h% 
could  not  find  defendant  in  the  county  when 
he  attempted  to  serve  his  process,  was  only 
relevant  upon  the  ground  that  there  was  evi- 
dence he  was  trying  to  evade  the  service 
and  had  absented  himself.  But  in  the  view 
we  take  of  the  case,  it  is  an  immaterial  fact 
and  was  harmless.  It  was  not  disputed, 
either  here  or  below,  so  far  as  appears,  that 
defendant  had  actually  abandoned  his  wife 
—that  18,  left  her  and  his  child  without  any 
adequate  support — unless  he  was  Justified 
In  so  doing,  which  we  have  seoi  was  not  the 
case.  The  same  may  be  said  of  the  third  ex- 
ception relating  to  the  same  subject 

[8]  The  fourth  exception,  as  to  the  intro- 
duction of  part  of  the  answ^  in  the  divorce 
suit,  would  ^ve  UB  some  trouble  if  the  rec- 
ord admitted  by  the  court  were  at  all  es- 
sential as  a  link  in  the  chain  of  evidence, 
but  we  think  it  la  not  and  if  error  there  b^ 
It  is  harmless.  If  material  evidence  is  im- 
prcqwrly  admitted,  there  should,  of  course^ 
be  a  Terersal,  even  tiiougb  there  be  enough, 
or  an  abundance,  of  other  proof  upon  which 
the  rer^ct  could  hare  been  found  for  the 
Stat&  Oburch  Hnbbart  2  Cranch  (U.  S.) 
187,  2  L.  Bd.  249.  A  defendant  is  entitled  in 
law  to  hear  the  particular  accusation  i^iiwt 
bim,  to  have  the  prosecution  restricted  to 
that  accusation,  and  consequoitly  the  proof, 
and  not  to  be  convicted  of  any  other  ctfense 
than  the  one  specially  charged  in  the  indict- 
ment This  is  bis  natural  and  constitnttonal 
right  But  there  must  be  pr^udidal  and 
not  merely  theoretical  error.  Verdicts  and 
Judgments  should  not  be  lightly  set  aside  up- 
on grounds  which  show  the  allseed  error  to 
be  harmless,  or  where  the  appellant  could 
have  sustained  no  Injury  from  it  ^ere 
BlLould  be  at  least  something  like  a  practical 
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treatment  of  the  motion  to  reverse,  and  it 
should  not  be  granted  except  to  subserve  the 
real  ends  of  substantial  Justice.  HllUard  on 
New  Trials  (2d  Ed.)  H  1  to  7.  The  motion 
should  be  meritorlooB  and  not  frlvoloua 
The  commentators  on  New  Trials,  Graham 
and  Waterman,  volnme  3,  p.  1235,  thus  state 
the  prevailing  role:  "The  foundation  of  the 
application  for  a  new  trial  is  the  allegation 
of  injustice,  and  the  motion  is  for  relief. 
Unless,  therefore,  some  wrong  has  been  suf- 
fered, there  is  nothing  to  be  relieved  against. 
The  Injury  must  be  positive  and  tangible,  not 
theoretical  merely.  For  instance,  the  simple 
fact  of  defeat  is,  in  one  sense,  injurious,  for 
it  wounds  the  feelings.  But  this  alone  is 
not  sufficient  ground  for  a  new  trial.  It  does 
not  nec^arily  involves  Zo««  of  any  kind, 
and  wltlwut  loss  or  the  probability  of  loss 
there  can  be  no  new  trlaL  The  complaining 
party  asks  for  redress — for  the  restoration 
of  rights  which  have  first  been  Infringed  and 
then  taken  away.  There  mast  be,  then,  a 
probability  of  repairing  the  injury,  otherwise 
the  interference  of  the  court  would  be  but 
nugatory.  There  must  be  a  reasonable  pros- 
pect of  placing  the  party  who  asks  for  a  new 
(rial  in  a  better  position  than  the  one  which 
he  occupies  by  the  verdict.  If  he  obtain  a 
new  trial,  he  mast  incur  additional  expense, 
and  if  there  i»  no  corresponding  benefit,  he 
is  still  the  sufferer.  Besides,  courts  are  in- 
stituted to  enforce  right  and  restrain  and 
punish  wrong.  Their  time  is  too  valuable  for 
them  to  Interpose  their  remedial  power  idly, 
and  to  no  purpose.  They  will  only  interfere, 
therefore,  where  there  is  a  prospect  of  ulti- 
mate benefit"  Tried  by  this  rule,  we  do  not 
think  any  reversible  error  was  committed. 
Defendant  says  that  such  evidence  is  forbid- 
den by  Revlsal,  i  493.  "The  verification 
may  be  omitted  when  an  admission  of  the 
truth  of  the  allegation  might  subject  the 
party  to  prosecution  for  felony.  And  do 
pleading  can  be  used  in  a  criminal  prosecu- 
tion against  the  party  as  proof  of  a  fact  ad- 
mitted or  alleged  in  such  pleading."  If  de- 
fendant's construction  of  this  statutory  pro- 
viidon  Is  conceded,  we  are  yet  of  osdnion 
there  was  no  substantial  error. 

^e  do  not  see  how  the  admission  in  the 
answer  that  defendaAt  had  sold  his  property 
And  paid  a  part  of  his  debts  can  have  any 
material  bearing  upon  the  issue  In  this  case, 
nor  how  tbe  fact  that  he  went  to  Florida 
and  other  places  could  have  prejudiced  him 
In  his  defense.  It  made  no  diCEerence  that  be 
went  to  other  states.  The  fact  was  not 
denied  that  he  left  his  wife  in  ttiis  state  be- 
fore be  went  elsewhere,  and  it  was  immate- 
rial to  inquire  as  to  his  whereaboats  after- 
wards. If  tbe  pleading  was  introduced  to 
contradict  defendant's  admission  therein  by 
showing  that  he  did  not  visit  those  places, 
we  would  order  a  new  trial  if  we  could  see 
that  he  had  been  harmed  by  it,  but  it  clear- 
ly appears  from  a  careful  review  of  the 


whole  case  that  such  has  not  beoi  the  result. 
The  ancontroverted  facta  showed  a  plain 
case  of  guilt  under  the  statate.  and  there 
was  no  pretense  of  legal  excuse,  apart  from 
the  promise  of  a  home  In  Charlotte,  which  the 
Jury  have  found  to  have  been  a  mere  attempt 
to  lure  his  wif^  who  was  pure  and  had  been 
faithful,  to  her  own  ruin,  that  he  mli^t  tiave 
cause  to  put  her  away.  She  was  too  wary 
for  him,  and  declined  to  walk  Into  the  net 
he  had  so  vainly  spread  for  her. 

Thwe  was  no  error  in  the  trial. 

No  error. 


HENRX  et  aL  v.  HBGOIB. 
(Supreme  Court  of  North  Carolina.   Nor.  12. 

idis.) 

1.  Vendor  and  Pcbchaskb  197*)— I^lahs- 

nm  OF  MOBTCKAQBD  PBOPEBaT— ASSUMFTION 
or  MOBfOAOB. 

An  agreement  to  purchase  property  subject 
to  the  incumbrances  thereon  did  not  constitnte 
an  aseumptloQ  of  such  incumbranceB  so  as  to 
make  the  purchaser  peroonally  liable  to  the 
vendor  for  an  amount  paid  by  tbe  vendor  to 
satisfy  an  Incombrance. 

[Ed.  Note.— For  other  case&  see  Vendor  and 
Purchaaer,  Cent  Dig.  {  407 ;  Dec  Dig.  {  197.*] 

2.  Vbndob  and  Pubchasbb  ii  197*)— Trahs- 
rsB  OF  MoBTQAaED  Pbofebtt — Aasuitenov 

Or  MOBTGAOE. 

A  covenant  in  a  deed  to  assume  all  incum- 
brances on  the  property,  as  a  part  of  the  con- 
sideration with  special  reference  to  particalar 
mortgages,  which  were  excepted  from  the  war- 
ranty, constituted  an  assumption  of  the  mort- 
gage debt  by  the  grantee  and  an  indemnity 
against  its  payment  by  the  grantor. 

[Ed.  Note— Por  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S  407 ;  Dec.  Dig.  {  197.*J 

S.  Deeds   ({  66*) — Deuvebt— Acckftahcx— 

Questions  fob  Jubt. 

Whether  a  deed  was  delivered  to  and  ac- 
cepted by  the  grantee  so  as  to  bind  him  to  a 
performance  of  its  covenants  or  stipulations 
was  a  mixed  question  of  fact  and  law ;  and  the 
Jury  should  find  the  f&ctM  and  the  Judge  declare 
the  law  arising  thereon. 

[Ed.  Note.— For  other  ease^  see  Deeds,  Gent 
Dig.  H  m,  633;  pea  Dig.  I  66.*] 

4.  TBIAL  (J  235*)— iNSTBTTCnONS— WKIOHT  OF 

Bvidencb— CoNFucnHG  Evidence. 

In  a  grantor's  action  to  recover  the  amount 
of  a  mortgage,  which  he  had  paid,  from  the 
grantee,  where  the  grantee  denied  that  he  ac- 
cepted a  deed  containing  an  assumption  of  the 
mortgage  and  testified  Utat  he  rejected  it,  and 
the  deed  was  produced  and  offered  in  evidence 
by  tbe  grantor,  the  court  erred  in  directing  tbe 
Jary  to  find  for  tbe  grantor  if  they  believed  the 
evidence,  as  they  could  not  believe  all  tbe  evi- 
dence woere  it  conflicted. 

[Ed.  Note.— For  other  cases,  see  TriaL  C^t 
^.^^  539-041«  648-S48^  661;  Dee.  Dig.  t 

5.  Deeds  ({  208*>— Deuvebt— Aocbptakcs— 

Evidence. 

On  the  question  of  whether  a  deed  was  de- 
livered to  and  accepted  by  a  grantee,  the  fact 
that  it  was  produced  by  the  grantee  under  a 
notice  to  him  or  a  rule  of  tiie  court  requiring 
him  to  do  so  mU&it  haw  an  Important  bearing. 

I Ed.  Note.— For  other  cases,  see  Deeds,  Cent, 
k.  H  626-632 ;  Dec  Dig.  S  208.*] 
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Ob  VeMOS  a  45*>— PBBSOm  liUBLB— ObANTKI 

tnrDXB  Dekd  PoUi. 

A  grantee  who  receivei  and  accepts  a  deed 
la  liable  on  Ita  covenants  to  be  performed  by 
blm,  as  the  conaideratioQ  of  the  grant  or  a  part 
thereof  whether  he  aigned  It  or  not,  since  the 
acceptance  of  the  deed  is  equivalent  to  an 
agreement  on  hie  part  to  perform  the  covenant. 

[Ed.  Not&— For  other  cues,  see  Deeds,  Cent. 
Dig.  H         ;  Dec.  Dig.  |  4S.*] 

Appeal  from  Sup^or  Oourt,  Oranvllle 
Cktunty;  Peebles,  Judg& 

Action  by  M.  Hairy  and  wife  against  O. 
G.  Heggla  rrom  a  judgment  for  plalntlfla, 
defendant  aK>eaIa.  New  trial  granted. 

The  defiBiidaikt,  desiring  to  pttrcbase  a 
bonse  and  lot  Crom  tbe  plaintifK,  whidi  were 
sabject  to  two'  mortgages,  executed  by  tbe 
plalnttft,  one  In  ftiTor  of  H.  M.  Onils  tot 
abont  1900  and  tbe  other  in  faror  of  W.  L. 
Taylor  fbr  abont  $1C0.  agreed  to  boy  the 
same  for  the  snm  of  925,  snbject  to  present 
Incambrances,  as  stated  above.  Tbe  price 
asked  by  the  plalntUF  was  $1,07&>  and,  in  tbe 
lett^  to  him  agre^ng  to  buy  the  proper^, 
defendant  stated  tbati  tbe  pajnnent  of  tbe 
935  for  the  property,  snbject  to  the  mort^ 
gages,  wonld  equal  his  price;  that  is,  $1,076. 
Plaintiff  caused  a  deed  for  tbe  house  and  lot 
to  be  prepared,  executed  and  acknowledged 
tbe  same,  witb  Joinder  and  lalTy  examina- 
tion of  his  wife,  and  sent  it  to  tbe  defendant 
la  the  deed  there  Is  a  cvvenaut  on  the  part 
of  the  defendant,  as  a  part  of  the  considera- 
tion to  assume  aH  IncumbranoBS  on  the  prop- 
erty, with  a  special  reference  to  the  OllUs 
and  Taylor  mortgages^  and  tliey  are  except- 
ed from  the  warranty.  There  was  evidence 
ttiat  defendant  received  tiie  deed  and  accq;>t- 
ed  the  same,  giving  a  cbeA  tot  the  f26  to 
Mr.  Lanlo',  attorn^  for  the  plalntifl,  who 
collected  the  same.  Defendant  testified  that 
he  had  not  accepted  the  deed  but  delivered 
It  back  and  had  never  exercised  any  control 
or  dominion  over  tbe  land.  The  plaintiff 
paid  tbe  Taylor  debt,  amounting  at  tbe  time 
to  $165,  and  brii^  this  action  to  recover 
the  amount  so  paid.  The  property  was  sold 
under  the  Oillis  mortgage  and  brought  not 
more  than  oiougb  to  pay  that  debt 

Tbe  following  issue  was  submitted  to  tbe 
jury,  "Is  the  defendant  indebted  to  the  plaln- 
tifl^ and,  if  so,  in  what  amount?"  and  the 
jury  answered  it,  "Tea,  $150,  with  Interest 
from  July  12,  1910,"  under  an  instruction  of 
the  court  that.  If  they  believed  the  evidence, 
they  should  so  answer  It  £<xceptlon  and 
appeal  by  the  defendant 

B.  8.  Royster,  of  Oxford,  for  appellant  T, 
Lanier  and  Hicks  &  Stem,  all  of  Oxford,  for 
ai^dUea. 

WALKESt,  J.  (after  stating  the  facts  as 
above).  [1]  We  do  not  think  that  the  written 
agreement  to  buy  the  lot  constituted  an  as- 
sumption of  the  mortgages,  so  as  to  make 
the  defmdant  liable  personally  to  the  plain- 


tiff for  the  amount  he  paid  to  satisfy  the 
Taylor  d^  The  rule  as  settled  oy  the  au- 
thorities, so  tar  as  applicable  here.  Is  thus 
stated  In  27  Cyc  at  pages  1342,  1343,  1344: 
"Where  a  conveyance  of  land  1b  made  ex- 
pressly subject  to  an  existing  mortgage,  the 
effect,  as  between  tbe  grantor  and  tbe  gran- 
tee, Is  to  charge  the  incumbrance  primarily 
on  tbe  land,  so  as  to  prevent  tbe  purchaser 
from  Claiming  reimbursement  or  satisfaction 
from  his  vendor  in  case  he  loses  tbe  land  by 
foreclosure  or  is  compelled  to  pay  the  mort- 
gage to  save  a  foreclosure;  In  reaUty  it 
amounts  simply  to  a  conveyance  of  the  equity 
of  redemption.  •  •  •  The  grantee  of 
mortgaged  land  does  not  incur  a  personal  lia- 
bility for  the  payment  of  the  mortgage  debt 
enforceable  by  the  mortgagee,  merely  because 
the  deed  recites  that  it  is  made  subject  to 
the  mortgage;  such  personal  liability  is 
created  only  by  a  distinct  assumption  of  the 
debt  or  contractual  obligation  to  pay  it 
Where  the  land  is  sold  subject  to  a  mortgage, 
but  without  an  assumption  of  it  by  the  gran^ 
tee,  the  mortgagor  remains  liable  for  any 
deficiency.  But  still,  the  contract  being  one 
of  indemnity  and  the  land  being  the  primary 
fund  for  the  payment  of  the  mortgage,  If  the 
grantor  is  compelled  to  pay  It  be  may  re- 
quire an  assignment  of  the  mortgage  to  him- 
self, or  he  will  be  regarded  as  an  equitable 
assignee  so  as  to  be  subrogated  to  the  rights 
of  the  mortgagee,  and  so  will  be  enabled  to 
use  the  mortgage  to  force  reimbursement 
from  bis  grantee."  Hancock  v.  rieming,  103 
Ind.  533,  3  N.  B.  264;  McNaughton  v.  Burke, 
63  Neb.  704,  89  N.  W,  274;  M.  C.  &  M.  Co.  v. 
Hand,  197  HI.  288,  64  N.  B.  381;  Hartley 
V.  Harrison,  24  N.  T.  170;  Loudenslager  v. 
W.  H.  Land  Co.,  64  N.  J.  Law,  405,  45  Atl. 
784;  Bqultable  L.  Asso.  V.  Bostwlck,  100  N. 
Y.  628.  3  N.  E.  290. 

The  McNaughton  Case  holds  that:  "One 
who  buys  land  subject  to  an  incumbrance 
acquires  only  an  equity  of  redemption ;  that 
Is,  the  Interest  remaining  after  the  incum- 
brance has  been  paid.  Tbe  understanding 
between  the  grantor  and  grantee  is  that  tbe 
former  reserves  for  the  benefit  of  tbe  Incum- 
brancer 80  much  of  the  estate  as  may  be 
necessary  for  the  satisfaction  of  the  debt 
*A  conveyance  of  land  subject  to  a  mor^cage 
*  *  *  is  neither  more  nor  less  than  a 
simple  deed  of  whatever  Intoresfc  or  estate 
flie  grantor  baa  after  0ie  debt  la  satisfied  out 
of  If" 

Chief  Justice  Mitchell,  in  Hancock  v.  Flem- 
ing, supra,  said:  "Hie  difleraiee  between 
the  pntchasers  assuming  the  paymmt  of  the 
mortgage  and  slniply  buying  subject  to  tbe 
mortgage  is  simply  that  in  the  one  case  be 
makes  himself  personally  liable  tOr  the  pay- 
ment of  the  debt  and  in  the  other  ease  he 
does  not  assnme  such  UablUty.  In  both 
cases  he  takes  the  land  charged  with  the 
paymwt  of  the  (tebt  and  Is  not  allowed  to 
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aet  up  anj  defenBe  to  its  Talldlt^.'  Jones, 
Mort  I  736;  Atherton  t.  Toney,  43  Ind.  211; 
Pomeroy,  Eg.  Jur.  {  1205.  The  land,  never- 
theless,  remaloed  the  primary  fund  bb  be- 
tween the  purchaser  and  the  mortgagee,  out 
of  which  payment  of  the  debt  must  be  made." 

It  was  htHa  tn  Loudenjslager  t.  W.  H.  Ia 
Co.,  snpra,  that:  "A  declaration  counting 
upon  an  express  assumption  of  a  mortgage 
by  the  grantee  In  a  deed  (the  deed  being  made 
part  of  the  declaration)  will  not  be  supported 
by  a  clause  In  the  deed  'that  the  land  la 
conveyed  subject  to  such  mortgage^;  the 
words  of  assumption  being  absoit" 

The  court  ruled  In  tbe  case  of  Bq.  L.  Asso. 
Co.  V,  Bostwick,  supra,  that  a  personal  obli- 
gation on  tbe  part  of  a  grantee  to  pay  a  mort- 
gage upon  the  premises  coDreyed  may  not 
"be  implied  from  a  statement  In  bis  deed 
that  tbe  conTeyance  la  sabject  to  the  mort- 
gage and  that  the  amount  thereof  forms 
^MUt  of  the  consideration  and  la  deducted 
therefrom.' " 

The  language  Id  the  last  case  we  have  cited 
la  very  much  like  that  used  In  tbe  letter  of 
defendant  offering  to  buy  the  lot 

A  valuable  authority  is  Shepherd  v.  May, 
115  U.  S.  605,  6  Sup.  Ct  119,  29  Lu  Ed.  45% 
where  the  court  says:  In  order  "to  raise 
snch  a  liability  aa  Is  contended  for  by  plain- 
tiff" In  error,  "ttaoe  must  be  words  In  the 
deed  of  conveyance  from  which,  by  fair  im- 
port, an  agreement  to  pay  the  debt  can  be  in- 
ferred. This  was  expressly  held  In  ElIloU  t. 
Sackett,  108  U.  S.  182  [2  Sup.  Ct  375,  27 
Lh  Ed.  678],  where  Mr.  Justice  Blatchford. 
in  delivering  tbe  Jndgmeid:  of  this  court,  said: 
'An  agreement  merely  to  take  land,  subject 
to  a  spedfled  Incumbrance,  Is  not  an  agree- 
ment to  assome  and  pay  tbe  Incumbrance. 
The  grantee  of  an  equi^  of  redemption,  with- 
out words  in  tbe  grant  Importing  in  some 
form  that  be  assumes  the  payment,  does  not 
bind  himself  personally  to  pay  tbe  debt 
There  must  be  words  importing  that  he  will 
pay  the  debt  to  make  him  personally  liable.' 
To  the  same  effect,  see  Belmont  v.  Coman, 
22  N.  T.  438  [78  Am.  Dee.  2131;  Flake  v. 
Tolman,  124  Mass.  254  [26  Am.  Bep.  669]; 
Hoy  V.  Bramhall,  19  N.  J.  Eq.  74,  78;  Fow- 
ler V.  Fay,  62  IlL  875.  There  are  no  such 
words  in  the  deed  made  by  the  plaintiff  In 
error." 

[2]  These  cases  also  show  that  the  terms 
of  the  deed  tendered  by  plaintiff  and  allied 
to  have  been  delivered  to  and  accepted  by 
the  defendant  are  sufficient  to  constitute  an 
assumption  of  the  mortgage  debt  and  an 
Indemnity  against  its  payment  by  the  plain- 
tiff. 

[3]  So  that  it  all  comes  bsidk  to  the  point 
whether  the  deed  was  delivered  by  the  plain- 
tiff and  accepted  by  tbe  defendant  so  aa  to 
bind  tbe  latter  to  a  performance  of  its  cove- 
nants or  stl^olations.  This  la  a  mixed  ques- 
tion of  fiict  and  law.  Tbe  Jury  must  find  the 


facta  and  the  Judge  dedare  the  law  ariatng 

thereon. 

[4]  We  And  upon  examination  of  tbe  rec- 
ord, as  will  appear  by  our  statement  of  the 
case,  that  tbe  evidence  upon  this  matter,  the 
acceptance  of  tbe  deed,  was  conflicting,  and 
therefore  the  court  could  not  direct  the 
Jury  how  to  find  if  they  believed  the  evi- 
dence. Rickert  v.  Railroad,  123  N.  a  255,  31 
S.  B.  497;  Cox  v.  Railroad,  123  N.  G.  611,  81 
S.  E  848;  Bank  v.  Mmocks.  124  N.  C.  3S2, 
82  8.  E.  717.  The  Jury  cannot  well  bdleva 
all  of  the  evidence  if  it  conflicts.  It  amount- 
ed to  an  Instruction  that  there  is  no  evldenc* 
to  prove  defendant's  contention,  when  we 
see  that  there  is.  He  denies  that  he  aeaep^ 
ed  the  deed  and  testifies  that  he  rejected 
Besides,  tbe  plaintiff  produced  tbe  deed  at 
the  trial  and  offered  it  In  efTldettc&  All  of 
this  was  some  evidence. 

[I]  It  waa  stated  on  tbe  trial  aa  a  tact 
Qumgh  It  does  not  appear  in  ttie  record,  that 
the  deed  was  produced  by  the  defendant  un- 
der a  notice  to  him  or  a  rule  ot  tbe  court 
requlrliut  blm  to  do  so.  If  this  appears  in 
tbe  case  at  the  next  trial,  It  may  baTe  an 
important  bearing  upon  tbe  question  of  de- 
livery and  aoeeptanoa 

[t]  If  the  defoidant  reoeiTed  and  accepted 
the  deed,  be  la  llaUe  upon  its  eoraants,  aa 
tbe  acoqitanoa  by  tbe  grantee  of  a  deed  con- 
taining a  covenant  to  be  perflmned  1^  him 
as  the  consideration  of  tbe  grant,  m  a  part 
thereof  is  egvivalent  to  an  agreement  on 
bis  part  to  perform  it  without  regard  to 
whether  he  signed  It  or  not  U  Gyc:  1045: 
Maynard  v.  Moore,  76  N.  G.  168,  dtlng  Staines 
T.  Morris,  1  Ves.  &  B.  14;  Flnley  t.  Simpson, 
22  M.  J.  Law,  311.  63  Am.  Dec:  262;  Herring 
V.  Lumber  Go,,  79  8.  B.  876,  at  this  term. 

^ere  was  error  In  Uie  charge,  as  pointed 
out  and  Oiere  must  be  another  trial. 

New  trIaL 


PENDBRORAST  v.  DURHAM  TBAOTION 

CO. 

(Supreme  Oourt  of  North  Carolina.  '  Not.  19, 

1913.) 

GAEBIEBS  (i  292*)— INJUBT  TO  PASSINQBBS— 

Unavoidable  Accident. 

As  the  street  car  on  which  plaintiff  was 
a  passenKer  approached  a  certain  point,  plain- 
tis  asked  the  conductor  to  slow  np  so  tbat  be 
could  get  off,  and  attempted  to  get  off  while  the 
car  was  going  8  or  4  miles  an  hour,  when  he 
caught  a  very  thin  finger  ring  in  a  screw  at  tbe 
bottom  of  the  handhold,  80  Indies  from  the 
bottom  of  the  step,  and  his  little  finger  was 
jerkeii  off  by  the  forward  motion  of  the  ear. 
The  screw  bead  projected  about  one«ixteenth 
of  an  Inch  from  the  snrfaee.  Held.  Iliat  tbe 
injury  was  an  nnavoidable  accident  whidi 
tbe  street  car  company  was  not  respcmsible. 

['Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  SS  1168-U70,  1176-1178 ;  Dea  Dig. 
1292.*] 

Appeal  from  Superior  Oourt,  DaAam 
Oonnty;  Fe^lea,  Judge. 
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Action  hj  A.  T.  Pendei^raBt  against  the 
Durham  Traction  Company.  From  a  Judg- 
ment  of  nonsnlt,  plaintiff  appeals.  AfBrmed. 

Bryant  &  Brogden.  of  Durham,  for  appel- 
lant. Wlnstm  &  BlggB,  of  Baldgh,  and  W. 
li.  Foushee,  of  Durham,  for  appellee. 

HOKE,  J.  The  erldence,  among  other 
things,  tended  to  show  that  on  the  26th  day 
of  September,  1911,  the  plaintiff,  a  passenger 
on  a  street  car  of  defendant  company,  in  the 
endeavor  to  alight  from  the  car  while  In 
motion,  bad  the  little  finger  of  his  left  hand 
torn  off  by  reason  of  a  tbln  ring  on  that 
finger  catching  on  the  head  of  a  screw  at  the 
bottom  of  the  grab  handle  on  the  forward 
part  of  the  car.  The  plaintiff  testified  that 
he  had  gone  out  on  the  platform  for  the  pur- 
pose of  alighting  as  the  car  entered  the 
switch  on  Chapel  Hill  street  when  it  was 
moving  at  the  rate  of  6  to  6  mHea  per  hour, 
having  asked  the  conductor  to  slow  np,  uid, 
at  the  time  of  the  occnrrene^  it  was  mov- 
ing at  the  rate  of  8  or  4  miles  per  hour; 
that  the  screw  was  at  the  bottom  of  the 
grab  handle  In  the  brass  knob  or  socket  In 
which  the  handle  lested,^  36  Inches  from  the 
bottom  of  the  step,  and  the  purpose  was  to 
keep  the  rod  from  turning  In  the  soctet; 
that  It  was  on  the  insldd  of  the  knob^  and  the 
bead  projected  about  one-sixteenth  of  an 
inch  from  the  snrfitce;  that  plaintiff  took 
hold  of  the  handle  on  the  front  of  the  plat- 
form with  his  right  hand,  and  of  the  handle 
on  the  front  part  of  the  car  with  his  lett 
hand,  and  as  he  attempted  to  alight  his  left 
band  glided  down  the  rod  and  tbe  ring  on 
bis  lltUe  finger  caught  in  the  screw  head  and 
was  pulled  off  by  the  forward  movement  of 
the  car.  The  witness  testified,  further,  that 
he  did  not  know  whether  the  conductor  heard 
witness  when  he  asked  him  to  slow  down, 
and  that  he  did  not  hear  the  motorman  if  he 
told  witness  to  "wait  and  he  would  stop  tbe 
car."  The  motorman  testified  In  this  connec- 
tion that,  when  he  saw  the  plaintiff  standing 
down  on  the  step  with  his  band  on  the  grab 
handle,  he  said  to  him,  "Mister,  if  you  want 
to  get  off,  wait  a  minute,  and  I  will  stop  the 
car." 

On  these  the  controlling  facts  relevant  to 
the  inquiry,  we  are  of  opinion  that  the  plain- 
tiff was  properly  nonsuited.  Giving  due  con- 
sideration to  tbe  drcnmstance  of  the  obscure 
placing  of  tbe  screw  and  the  slight  projection 
on  the  Inside  of  the  lower  end  of  the  rod 
and  only  36  Inches  from  the  bottom  of  the 
step,  and  projecting  above  the  surface  only 
one-sixteenth  of  an  Inch,  that  the  plaintiff 
was  caught  in  a  very  thin  finger  ring  on  his 
left  band,  and  that  the  wrench  was  given  by 
tbe  forward  movement  of  the  car,  which  had 
never  stopped,  and  from  which  be  was  in  the 
act  of  aUghtlng,  we  are  of  opinion  that  the 
case  comes  dearly  within  the  category  of 


Inevitable  accident,  and  for  which  the  de- 
fendant should  not  be  held  responsible.  Un- 
der the  combination  of  circumstances  shown 
forth  in  the  evidence,  the  negligence  of  the 
defendant,  if  it  existed,  could  In  no  sense  be 
regarded  as  the  proximate  cause  of  the  In- 
Jury,  and  the  Judgment  of  nonsuit  must 
therefore  be  affirmed. 
Affirmed. 


FARMERS'  BANK  ft  TRUST  CO.  et  at  v. 
SOUTHERN  ORANITB  CO.  et  al. 

(Supreme  Court  of  South  Corcdlna.   Nov.  5, 
1913.) 

1.  GOBPOBATIONS  (I  460*)— NOTICI— MOBTOAO- 

B8  AND  Bonds— Pbiobitt. 

Where  a  prior  mortgage  to  one  who  vras 
secretary  of  a  corporation  was  on  record  when 
the  corporation  issued  bonds  secured  by  mort- 
gage on  tbe  same  property,  so  that  subsequent 
mortgagees  could  have  ascertained  the  existence 
of  a  prior  mortgage,  such  person  was  not  es- 
topped from  asserting  the  validity  of  the  prior 
mortgage  as  against  the  purchasers  of  the 
bonds,  though  tney  were  executed  by  him  as 
secretary  of  the  company,  and  were  headed 
"First  Mortgage  Bonds**  and  "Second  Mortgage 
Bonds"  ;  the  body  of  the  bonds  not  representing 
that  there  was  no  other  mortgage  on  the  prop- 
erty and  the  prior  mortgage  being  of  record. 

[Bd.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  I  480;*  Mortgages,  Cent.  IMg.  i 
SOT.] 

2.  Estoppel  (|  22*)— Estoffsl  bt  Dxid. 

A  general  redtal  will  not  ordinarily  fur- 
nish the  basis  for  an  estoppel. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  IS  27-51 ;  Dec.  Dig.  {  22.*] 

3.  ESTOPPEI,  (8  25*)— INJTTBT. 

An  estoppel  can  l>e  invoked  only  by  a  party 
who  shows  test  he  was  misled  to  his  injn^, 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  U  61,  62 ;  Dec  Dig.  S  25.*] 

4.  RsnEBBNOK  a  101*)— Motion  to  Rxcomar 

— DiSCBETIOn  OF  TbIAL  CotTBT. 

Tbe  granting  of  a  motion  to  recommit  to  a 
referee  to  take  further  proof  is  a  matter  for  the 
trial  court's  discretion, 

[Ed.  Note. — For  other  cases,  see  Reference, 
Cent  Dig.  fiS  168-180;  Dea  Dig.  S  101.*] 

5.  Afpbai.  and  Ebbob  Q  1022*)— Fzhdxnob 
— Conclusiveness. 

Appellant  must  satisfy  tbe  Supreme  Cburt 
by  a  prepcmderance  of  the  evidence  that  the 
trial  Judge  erred  in  his  finding  of  fac^  made  in 
approving  ttie  findings  of  a  referee. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4016-4018;  Dec.  Dig.  S 
1022.*] 

Appeal  from  Common  Fleas  CBrcuit  Court 
of  Lancaster  County;  T,  S.  Sease,  Judge. 

Action  by  the  Farmers'  Bank  &  Trust  Com- 
pany and  another  against  the  Southern  Gran- 
ite Company  and  others.  From  decree  for 
plaintiffs,  defendants  appeal.  Affirmed. 

The  third  exception  was  to  the  trial  court's 
failure  to  rule  upon  plalntifrs  motion  to  re- 
commit the  case  to  tbe  referee,  for  further 
proof  that  the  holders  of  the  mortgage  bonds 
relied,  In  purchasing  them,  upon  the  assur- 
ances contained  therein. 
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"Beteree'a  Report. 

"Alleging  that  they  are  the  owners  and 
bidders  of  .a  note  and  mortgage,  ezecnted  by 
defendant  Sontbem  Granite  Oompany  on 
ISaj  4,  1908,  In  the  snm  of  $15,000  In  fkTOT 
of  plaintiff  T.  J.  Sttalt  tbe  plaintUts  oom- 
menced  tbJa  action  on  July  7,  1911,  for  tbe 
foredosnre  of  said  note  and  mortgagei  The 
defendant  Charlotte  Trust  Company  was 
made  a  party  defendant,  as  alleged  In  tbe 
complaint,  because  It  holds  a  deed  of  trust 
and  an  Indraitnre  of  trust  <ni  the  real  estate 
covered  by  the  mortgage  sought  to  be  fore- 
closed In  this  action,  to  secure  certain  braids 
'  Issued  by  defendant  Sonfhem  Granite  Com- 
pany. The  other  defendants  were  made  psiv 
ties  because,  as  alleged,  they  are  Judgment 
oedltors  of  defendant,  Southern  Granite 
Company.  Notice  of  pendencgr  of  Oils  action 
was  duly  filed  on  the  7tb  day  of  July,  1811, 
In  tbe  offlcea  of  tbe  register  of  mesne  conTey- 
ances  for  tbe  counties  of  Lancastw  and  Ker- 
shaw*  In  this  state,  tbe  lands  In  question  ly- 
ing partly  In  both  of  said  counties,  but  chiefly 
In  LancastOT  county. 

"The  complaint  alleges  the  execution  and 
d^Tery  by  tbe  said  defendant  Southern 
Granite  Company  to  the  plaintiff  T.  J.  Strait 
<tf  tbe  note  for  $16,000,  under  date  at  May  4, 
1906*  due  June  11,  190e^  whldi  note  provides 
for  tbe  payment  of  Interest  (m  sttld  principal 
at  tbe  rate  of  8  per  cratnm  per  ^nniim,  pay- 
able annually,  and  also  tor  10  per  ceaL  of 
tbe  principal  therectf  additional  for  attorney's 
tees  In  ease  said  note  should  be  placed  in  tbe 
hands  of  an  attorney  at  law  for  collection 
after  maturity;  allies  tbe  «secution  and 
dellre]7  of  a  real  estate  mortgage  upcm  the 
said  tract  of  1,098  acres  ot  land  in  Lancaster 
and  Kershaw  counties,  S.  C,  to  secure  the 
payment  of  M3A  note;  allies  the  record  of 
said  mortgage  in  Lancaster  and  Kershaw 
counties  on  S^tember  18, 1908,  and  Septem- 
ber 21,  1906^  respectlTely. 

**ThB  complaint  further  alleges  the  a»- 
slgnm«it  and  transfer  of  the  said  note  and 
mortgage  on  May  5.  1906,  by  plaintiff  T.  J. 
Strait  to  tbe  Caiarlotte  National  Bank,  as 
security  for  a  note  of  $3,000,  given  by  said 
T.  J.  Strait  solely  for  Uie  accommodation  and 
benefit  of  tbe  said  def^&nt  Southern  Gran- 
ite Company;  that,  subsequently,  on  Novem- 
ber 11,  1910*  said  note  and  real  estete  mort- 
gage for  $15,000  so  held  as  collateral  security, 
together  with  the  said  $3,000  note  for  which 
said  former  note  was  held  as  security,  were 
duly  transferred  and  assigned  by  the  said 
Charlotte  National  Bank  to  the  said  plain- 
tiff Farmers*  Bank  &  Trust  Company,  for 
valuable  consideration,  and  that  said  plaintiff 
is  tike  ownw  ot  tbe  same  to  tbe  extant  of  the 
consideration  so  paid  by  said  plaintlfr,  and 
that  plaintiff  T.  J.  Strait  Is  tbe  owner  of 
the  remainder  of  said  original  note  and  the 
mortgage  securing  same. 

"It  is  also  alleged  in  the  complaint  that  the 
Charlotte  Trust  Company,  as  trustee,  for  cer^ 
tain  bondbolden,  and  tbe  several  Judgment 


creditors  named,  hold  liens  on  the  said  real 
property  Junior  in  right  to  the  mortgage 
Bought  to  be  foreclosed  herein;  and  Judgment 
is  asked  for  the  sale  of  Ibe  mortgaged  prem- 
ises, and  an  appUcatlMi  of  the  proceeds  to 
tbe  payment  of  tbe  several  Urn  debts  held 
tbe  plalntUh  and  the  defendante  named.  In 
accordance  with  thdr  respectlTe  legal  priori- 
ties, after  first  paying  the  costs  and  disburse- 
ments of  this  action  and  the  attorney's  fees 
for  the  attorneys  for  the  plalntiflb  herein. 

"The  answer  oC  tbe  defendant  Southern 
Granite  Company  admits  tbe  execution  and 
delivery  of  the  note  and  mortgage  for  $15,000 
and  the  record  of  said  mortgage  In  Lancaster 
and  Kershaw  counties,  as  alleged,  and  tfae 
transfer  of  the  same  to  tbe  Charlotte  Nation- 
al Bank  as  already  stated,  but  avers  that  the 
said  defendant  Is  without  knowledge  or  infor- 
mation as  to  the  alleged  transfer  of  the  said 
note  and  mortgage  to  the  plaintiff  Farmers* 
Bank  &  Trust  Company,  and  denies  that 
plaintiff  T.  J.  Strait  Is  enttUed  to  any  part 
of  any  sum  of  money  that  may  be  due  upon 
said  note  and  mortgage. 

"Farther  answering,  the  said  defendant  al- 
leges: That  on  the  18th  day  of  April.  1907, 
the  said  T.  J.  Strait  made  and  entered  into 
a  written  agreement  with  this  defendant,  of 
which  the  following  is  a  copy:  "Whereas, 
Southern  Granite  Company  is  indebted  to 
me,  T.  J.  Strait,  in  the  sum  of  fifteen  thou- 
sand ($15,00(9  dollars,  which  Indebtedness  is 
secured  by  a  mortgage  of  one  thousand  and 
ninety-three  (1,003)  acres  of  land  owned  by 
the  Southern  Granite  Company,  know  all 
men  by  these  presents,  that  I,  T.  J.  Strait,  In 
consideration  of  the  agreement  made  on  tbe 
part  of  the  Southern  Granite  Company,  here- 
inafter stated,  and  In  further  jconslderation 
of  tbe  sum  of  one  ($1)  dollar  to  me  in  band 
paid  by  said  Southern  Granite  Company,  do 
hereby  covenant  and  agree  to  enter  full  satis- 
faction vpm  said  mortgage,  and  the  Southern 
Graidto  CifHnimny,  in  oon^deratlon  thereof, 
agrees  to  deliver  to  the  said  T.  J.  Strait  its 
first  mortg^e  bonds  to  the  amount  of  aeven 
thousand  five  hundred  $7,600)  dollars  and  Ite 
second  movtgage  bonds  to  the  amount  of 
seven  thousand  five  hundred  ^,600)  dollars, 
which  txmds  are  to  be  delivered  to  said  T.  J. 
Strait  as  soon  as  same  are  issued;  said  bonds 
to  be  a.part  of  a  fifty  tbonsaiul  950,000)  dol- 
lar bond  issue  of  said  Southern  Granite  Com- 
pany. Witness  our  hands  and  seals  this  18tb 
day  of  April,  1907.  [Signed]  Southern  Gran- 
ite (Company,  by  &  W.  Heath,  Pres.  [L.  8.]  T. 
J.  Strait      8.1.  Witness:  a  D.  Blakeney."  * 

'"The  said  defendant  further  alleges:  That, 
at  the  time  of  the  executi<m  of  tbe  above 
agreement,  tbe  said  T.  J.  Strait  was  and  Is 
now  a  director  and  olRcet  ot  defendant  com- 
pany, to  wit,  secretary  thereof,  and  Joined  in 
tbe  execution  of  the  bonds  and  mwtgagea 
contemplated  In  said  agreement,  which  bonds 
and  mortgages  were,  with  the  co-operation  of 
said  T.  J.  Strait,  p^ced  in  tbm  bands  of  the 
Charlotte  Trust  Company,  as  trustee  and  cns- 
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todian  for  tbose  entitled  thereto,  Including 
the  said  T.  J.  Strait,  whereby  this  defendant 
baa  compiled  with  the  agreement  hereinabove 
out,  and  thia  defendant  Is  therefore  en- 
tlUed  to  have  canceled  the  mortgage  herein 
sought  to  be  foreclosed.  That,  at  the  time  of 
the  alleged  assignment  of  the  note  and  mort- 
gage to  plaintiff  herein,  the  same  had  been 
folly  discharged  by  vlrtne  of  said  agreement 
between  T.  J.  Strait  and  this  defendant,  as 
above  set  forth,  and  this  defendant  is  there- 
fore oitltled  to  have  said  mortgage  canceled. 
Tha^  as  this  defendant  is  informed  and  be- 
lieTes,  the  note  and  mortgage  sought  to  be 
foreclosed  were  transferred  and  assigned  to 
the  plaintiff  Farmers'  Bank  &  Trust  Com- 
pany, after  maturity,  and  that  said  plaintiff 
took  same  subject  to  the  eguitles  existing  be- 
tween the  parties  thereto.  That,  heretofore, 
on  the  Ist  day  of  May,  1907,  this  defendant, 
for  yalne  recelTed,  executed  and  delivered 
and  caused  to  be  aathenticated  by  the  defend- 
ant Charlotte  Trust  Company,  as  trustee,  as 
herein  set  forth,  Its  certain  bonds,  numbered 
from  1  to  100,  inclusive,  dated  May  1,  1907, 
for  the  sum  of  $500  each,  with  interest  there- 
on at  the  rate  of  6  per  centum  per  annum, 
payable  semiannually,  on  the  1st  day  of  Jan- 
uary and  the  1st  day  of  July  In  each  year 
thereafter,  as  evidenced  by  certain  interest 
coupons  attached  to  each  of  said  bonds, 
which  said  bonds  were  issued  and  denom- 
inated first  mortgage  bonds.  That  heretofore, 
on  the  Ist  day  of  September,  1907,  this  de- 
foidant,  for  value  rec^ved,  executed  and  de- 
livered, and  caused  to  be  authenticated  by 
this  defendant,  as  trustee,  as  hereto  set  forth, 
its  certain  bonds  numbered  from  1  to  100,  in- 
duelve,  dated  September  1, 1907,  for  the  sum 
of  fSOO.each,  with  interest  thereon  at  the 
rate  of  6  per  cent  per  annum,  payable  semi- 
annually, on  the  lat  day  at  January  ai^  the 
Ist  day  of  July  in  each  year  tJiereafter,  as  evi- 
denced by  certain  interest  coupons  attadied  to 
each  of  the  bonds,  which  said  bonds  were  is- 
sued and  denominated  as  second  mortgage 
bonds.  That,  to  secure  the  payment  of  tlie  said 
bonds  and  the  Interest  accruing  thereon,  this 
defendant  did,  on  the  Ist  day  of  May,  1007,  and 
the  1st  day  of  September,  1907,  deliver  to  the 
defmdant,  Charlotte  Trust  Company,  as  trus- 
tee aforesaid,  fbr  the  benefit  of  the  holders  of 
its  said  bonds,  its  certain  mortgage  or  deed  of 
trust,  wherein  and  wherein  It  conv^ed  by 
way  of  mortgage  to  the  defendant  Charlotte 
Trust  Company,  as  trustee,  fbe  tract  of  land 
described  in  the  slxOi  paragraph  of  the  com- 
pliant herein,  together  with  all  personal 
property,  coi^lsting  of  machinery  and  tools 
constttnting  the  operating  plant  of  thia  de- 
fendant, and  all  renta  and  profits  derived 
therefrom.  Further  answering  Uie  complaint 
her^,  this  defendant  alleges  that  this  de- 
fendant has  defiiulted  in  the  payment  of  the 
interest  upon  the  bonds  hereinabove  set  forth, 
and  that  said  Interest  Is  now  past  due  and 
unpaid.  That  this  defendant  is  heavily  in- 
debted and  bopelesaly  Insolvent  then  belns 


a  number  of  unpaid,  outstanding  Judgments, 
as  well  as  numerous  unpaid  didms  In  the 
hands  of  attom^s  at  law  for  collection,  and 
that  this  defendant  is  tlireatencd  with  nu- 
merous, expensive,  and  vexatious  litigations, 
wUch,  if  permitted  to  be  pressed,  wlU  seri- 
ously impair  its  assets  to  the  detriment  of  Its 
creditors.*  The  said  defendant,  therefore, 
prayed  for  the  at^intmeut  of  a  receiver  of 
its  assets  and  the  calling  In  of  creditors  to 
establish  their  demands. . 

"The  answer  of  the  defendant  Charlotte 
Trust  Company,  which  la  made  a  party  de- 
fendant as  trustee  for  the  bondholders,  Is 
substantially  to  the  same  effect,  said  de- 
fendant further  alleging  tiiat  by  the  terms 
of  the  said  deeds  of  trust  or  mortgages  se- 
curing the  said  bonds  it  is  stipulated  that 
in  the  event  default  be  made  in  the  pay- 
meat  of  Intwest  or  principal  of  said  bonds, 
or  any  part  thereof,  at  maturity,  the  said 
defendant,  as  trustee,  should  be  entitled  to 
a  commission  of  6  p^  c^t.  as  attorney's 
fee.  This  defendant  also  prays  for  the  ap- 
pointment at  a  recdver  for  the  said  South- 
em  Granite  Company.  The  other  defend- 
ants filed  no  answer. 

"On  July  27,  1911,  by  order  of  Judge  S. 
W.  O.  Bhipp  herein,  M.  a  Heath  was  ap- 
pointed recdver  for  the  said  Southern  Oran- 
ite  Company,  and  the  undersigned  was  aub- 
sequeitly  appointed  as  special  referee  to  take 
testimony  for  the  proof  of  dalms,  and  also 
to  take  testimony  and  report  vipon  all  the 
issues  at  law  and  fact  herein. 

"In  obedience  to  said  order  of  reference,  an 
advertisement  for  proob  of  claims  was  made' 
as  required  by  said  order,  and  sevml  ref- 
erences were  held  for  that  purpose  and  fbr 
the  taking  of  testimony  upon  the  issues  of 
law  and  fact  as  raised  by  the  pleadings. 
The  present  holders  of  bonds  secured  by 
trust  deeds  or  Indratnres  set  up  In  the 
answwB  aforesaid  have  come  In  before  the 
referee,  and  have  established  the  bonds  held 
Iqr  them  as  hereinafter  stated. 

"Having  concluded  the  taking  of  testi- 
mony, and  after  hearing  argnmoit  of  coun- 
sel, upon  consideration  of  the  evidence,  the 
undersigned  referee  makes  the  following  re- 
port: 

"Findings  of  Fact 

"d)  That,  on  the  4th  day  of  May,  1006, 
the  defendant  Southern  Granite  Company, 
a  corporatioD  duly  organised  under  the  laws 
of  the  state  of  South  Carolina,  for  value  re- 
ceived, made  and  delivered  to  the  plaintiff 
T.  J.  Strait  its  promissory  note  In  writing, 
dated  on  that  day,  whereby  the  said  de- 
fendant contracted  and  agreed  to  pay  to  the 
said  T.  J.  Strait  or  order  the  sum  of  $15,000, 
due  and  payable  on  June  11,  1906,  with  in- 
terest from  date  at  the  rate  of  8  pa-  cen- 
tum per  annum,  payable  annually.  In  and 
by  said  note  It  mis  further  stipulated  that 
10  per  centum  of  the  i^tedpal  thereof  ad- 
ditional should  become  due  tbereoa  for  at* 
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torney'a  fees,  la  case  said  note  should  be 
placed  In  the  hands  of  an  attorney  at  law 
for  collection  after  the  maturity  thereof. 
The  consideration  of  this  note  was  a  por- 
tion of  the  purchase  price  of  the  tract  ,of 
land  hereinafter  described,  being  the  land 
described  In  the  complaint  herein,  situated 
in  Lancaster  and  Kershaw  counties,  in  said 
state,  which  lands  had  been  previously  oon- 
Teyed  by  the  said  T.  J.  Strait  to  the  said 
Southern  <3raulte  Campany.  No  part  of  this 
note  has  ever  been  paid,  and  after  the  ma- 
turity thereof  the  same  was  placed  in  the 
hands  of  the  attorneys  for  plaintiffs  herein 
for  collection. 

"(2)  That,  on  the  4th  day  of  May,  1906, 
for  the  better  securing  of  the  paymeut  of 
said  note.  Interest,  and  attorney's  fees,  the 
said  defendant  Southern  Granite  Company 
duly  executed  and  delivered  to  the  said 
plaintiff  T.  J.  Strait  Its  deed  under  seal 
and  thereby  conveyed  by  way  of  mortgage 
to  the  said  plaintiff  Strait  the  following 
described  tract  of  land,  to  wit:  All  that  cer- 
tain piece,  parcel,  or  tract  of  land,  situate 
In  the  counties  of  Kershaw  and  Lancaster, 
containing  1,093  acres,  bounded  north  by 
lands  of  T.  J.  Strait  and  lands  known  as  the 
Stlnson  place;  south  by  lands  commonly 
known  as  Patterson  lands;  east  by  Stlnson 
lands  of  J.  R.  MaOlU,  F.  M.  Hammond  and 
Wardlaw  lands;  west  by  lands  of  T.  J. 
Strait,  land  commonly  known  as  Warrenton 
place,  and  lands  of  McDowell,  and  being  the 
same  tract  of  land  conveyed  to  tbe  South- 
em  Granite  Company  by  T.  3.  Strait,  and 
dated  July  3,  1906. 

"<3)  That,  on  the  18th  day  of  September. 
1906,  the  said  mortgage  was  duly  recorded 
In  tile  oflSce  of  the  register  of  mesne  con- 
veyances for  tbe  said  conntT  of  Lancaster,  In 
Real  XMate  Mortgage  Book  No^  11,  p.  430, 
and  that  on  the  2l8t  day  ct  Septembn,  1906, 
the  said  mortgage  was  duly  recorded  In  the 
office  of  the  register  of  mesne  conveyances 
for  the  said  county  of  Eershav,  In  Real 
Estate  Mortgage  Book  LLL,  p.  S46. 

"(4)  That,  on  the  5fh  day  of  May,  1906, 
the  said  T.  J.  Strait  executed  and  delivered 
to  the  Charlotte  National  Bank,  a  «)rpDra< 
tlon  duly  Incorporated,  his  certain  promis- 
sory note  In  writing,  dated  on  that  day, 
vrtiereby  for  valoe  received  the  said  T.  J. 
Strait  promised  to  pay  to  the  said  COiarlotte 
National  Bank  'or  order/  the  sum  of  f3,000, 
due  and  payable  30  days  from  the  date 
thereof,  without  grace,  at  the  banking  house 
<a  the  said  Charlotte  National  Buik,  in  Char- 
lotte, N.  C.  It  was  proven  at  the  reference 
that  the  said  note  was  an  accommodation 
note  by  the  said  T.  J.  Strait  for  money  loan- 
ed by  the  said  Charlotte  National  Bank  to 
tbe  said  defendant  Southern  Granite  Com- 
pany, and  the  said  note  was  executed  by  the 
said  T.  J.  Strait  to  the  said  Charlotte  Na- 
tional Bank  as  an  accommodation  for  the 
said  Southern  Granite  Company,  and  that 


the  said  Southern  Granite  Company,  in  con- 
sideration thereof,  agreed  to  pay  the  said 
note,  at  the  maturity  thereof,  to  the  said 
Charlotte  National  Bank  to  the  exoneration 
of  the  said  T.  J.  Strait  No  part  of  this  note 
has  ever  been  paid,  except  the  Interest  there- 
on up  to  March  1,  1908 ;  and  it  is  admitted 
that  payment  of  said  note  was  duly  demand- 
ed from  the  Southern  Granite  Company,  and 
payment  thereof  refused. 

"(5)  That,  on  the  6th  day  of  May,  1906, 
the  said  plaintiff  T.  J.  Strait,  for  the  better 
securing  the  payment  of  the  accommodation 
note  aforesaid,  and  with  the  knowledge  and 
consent  of  the  said  defendant  Southern  Gran- 
ite Company,  by  Indorsement  thereof  as- 
signed and  transferred  to  tbe  said  Charlotte 
National  Bank  the  said  note  for  $16,000  of 
the  Southern  Granite  Company  to  him  made 
payable,  dated  May  4,  1906,  and  due  Jnne 
11,  1906,  as  above  stated,  and,  on  the  same 
day,  likewise,  as  collateral  security  as  afore- 
said, assigned  and  transferred  to  the  said 
Charlotte  National  Bank  In  due  form  the 
said  mortgage  securing  the  said  $16,000  note. 

"(6)  That,  on  the  Ilth  day  of  November, 
191^  for  value  received,  tbe  aald  Charlotte 
National  Bank,  dtUy  sold,  assigned,  and  trans- 
ferred to  the  plalntlfC  Farmers'  Bank  ft 
Trust  Company,  the  said  $3,000  note,  and 
also  ttie  said  $15,000  collateral  note  and 
mortgage  executed,  as  aforesaid,  by  Che  said 
defendant  SouUiem  Granite  Compai^r  to  the 
said  T.  J.  Strait  It  Is  admitted  that  tbe 
plaintiff  Fanner^  Bank  ft  Trust  Company 
is  the  owner  of  the  said  notes  and  mortgage 
so  transferred  to  It  by  the  said  Charlotte 
National  Bank,  to  the  extent  of  the  consider- 
ation paid  by  it  therefor,  to  wit,  the  snm 
of  $3,721^7,  b^g  principal  and  interest  to 
date  of  said  transfer,  November  11,  1910,  on 
said  $3,000  note,  besides  Interest  thereon 
from  November  11,  1910,  at  the  rate  of  8 
per  centum  per  annum  from  said  last-men- 
tioned date.  It  Is  also  conceded  that  the 
said  Farmers*  Bank  ft  Trust  Company,  be- 
ing assignees  for  value  of  the  said  Cfiarlotte 
National  Bank,  and  the  said  Charlotte  Na- 
tional Bank,  being  purchasers  for  value  be- 
fore maturity. and  without  notice,  are  bona 
fide  holders  for  value  without  notice  In  so  far 
as  concerns  th^  interest  In  the  said  col- 
lateral note  for  $15,000  aforementioned, 
since  they  stand  In  the  shoes  of  the  s^d 
Charlotte  National  Bank. 

"(7)  It  is  also  conceded  by  defendants  In 
argument  before  me  that  the  portion  of  the 
said  mortgage  owned  by  the  said  bank  Is  a 
valid  first  Uen  on  the  mortgage  premises 
above  described,  and  should  be  allowed  as 
such,  together  with  $300  as  reasonable  at- 
torney's fees  to  the  attorneys  for  plaintiff 
Farmers'  Bank  &  Trust  Company,  for  the 
prosecution  of  this  action  on  their  behalf, 
such  attorney's  fees  b^Lng  secured  by  said 
mortgage  as  stipulated  in  the  note. 

"{Si  The  right  of  tbe  plaintiff  Strait  to  re- 
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cover  the  remainder  of  the  amount  doe  on 
the  BBld  V1S.00O  note,  as  weU  as  the  right  to 
the  lemahidor  of  the  amount  of  the  attoiiier'B 
tees  thereby  sttpnlated  and  ^Beared  by  the 
said  mortgage.  Is  contested. 

"The  agreement  already  recited  between 
plaintiff  T.  J.  Strait  and  the  defendant 
Southern  Granite  Company  dated  April  18, 
1907,  was  ofrered  In  evidence  by  the  defend* 
ants,  and  was  marked  and  will  hereinafter 
be  referred  to  as  'Exhibit  L.' 

"(9)  The  bonds  styled  'first  mortgage 
bondk'  represented  by  the  defendant  Char- 
lotte Tmst  Company,  as  tnutee  ff»r  the  bond- 
holders, bear  date  the  Ist  day  of  Uay,  1907, 
and  the  bonds  styled  'second  mortgage 
bonds,'  represented  by  the  same  trustee,  are 
dated  S^tember  1,  1907;  and  the  deed  of 
tmst  and  Indenture  of  tmst,  respectlT^, 
securing  said  bonda,  bear  dates  of  May  1, 
1907,  and  Beptmber  l,  1907,  respectlrely. 
These  deeds  and  Indentures  of  trust  cover 
the  tract  of  land  already  described,  and  also 
'all  other  properties,  frandilses,  and  rights 
owned  by  the  said  Southern  Granite  Com- 
pany.' The  bond  Issues  and  indentures  of 
trust  Just  mentioned  were  for  amounts  of 
bonds  as  follows:  (1)  One  hundnd  bonds 
of  the  par  value  of  fSOO  ea^  dated  Hay 
1,  1907,  and  due  May  1.  1927,  with  coupons 
for  semiannual  Intereet  at  the  rate  of  6  per, 
cent  per  annum,  secured  by  said  deed  of 
trust  of  date  Bfay  1,  1907,  as  above  mention- 
ed; 09  100  bonds  of  the  par  value  of  fSOO 
each,  dated  Septmbw  1,  1907,  and  due 
September  l,  l^,  with  coupons  attached  for 
semiannual  Interest  at  the  rate  of  6  pw  cent 
per  annum,  secured  by  indoitnre  of  trust 
dated  SEptember  1,  1907,  above  mentioned. 

"(10)  The  present  holders  of  these  bonds 
have  come  In  as  parties  to  this  action  and 
have  established  their  claims  as  holders  of 
said  bonds  as  follows:  First  Holders  of 
bonds  dated  May  1,  1907:  SiningB  Banking 
A  Mercantile  Company,  6  of  said  bonds;  H. 
Well  &  Co.,  2  of  said  bonds;  Isaac  Strouse, 
Sr.,  10  of  said  bonds;  Dr.  Lee  Cohen,  2  of 
said  bonds;  Wm.  H.  Bloddom,  1  of  said 
bonds;  Isaac  StrouBe,  Jr.,  2  of  ssid  bonds; 
Abe  Arouse,  4  of  said  bonds;  estate  of  Sam- 
uel Strous^  4  of  said  bonds;  Ben  Stronse, 
2  of  said  bonds;  Isadore  Bothschlld,  2  of 
said  bonds;  Morton  Kaufhnan  Sons,  2  of 
said  bonds;  B.  A.  Morrow,  1  of  said  bonds; 
J.  F.  Solomon,  2  of  said  bonds;  O.  P.  Heath, 
S  of  said  bonds;  Heath  Hardware  Company, 
1  of  said  bonds;  W.  O.  Heath,  2  of  said 
bonds;  M.  C.  Heath,  4  of  said  bonds;  B. 
Heckhelmer,  4  of  said  bonds;  Bank  of  Ker- 
shaw, 21  of  said  bonds;  Mrs.  A.  J.  Blackmon, 
8  of  said  bonds;  L.  T.  Gregory  and  Bank  of 
Wlnnsboro,  8  of  said  bonds;  Warner,  Moore 
ft  Co.,  8  of  said  bonds.  In  addition  to  the 
above,  the  attorney  for  the  defendanto  de- 
posited with  the  referee,  on  the  18th  day  of 
September,  1911,  at  reference  held  <m  that 
day,  16  of  the  said  bonds,  whldi  were  on  s^d 
last-mentioned  day  offered  to  the  plaintiff 
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Strait^  by  defendants  attorney,  but  then  re- 
fused to  be  accepted  by  him.  Second.  Hold- 
ers of  bonds  dated  September  1, 1007:  OP. 
Heath,  21  of  said  bonds;  Mrs.  Ifory  B.  Zemp, 
16  of  said  bonds;  HeaOi  Supply  Company* 
28  at  said  bonds;  In  addition  to  the  above, 
the  defendant  deposited  with  the  referee 
on  the  18th  day  of  September,  1011, 10  of  the 
said  bonds,  which  were  on  the  last-mentioned 
day  offered  to  plaintiff  Strait  by  defradanf s 
attorney,  but  said  plaintiff  refused  to  accept 
same. 

"(11)  The  following  unsecured  claims  were 
established  before  me  against  the  said  South- 
ern Granite  Company :  First  The  following 
claims,  althoQfi^  unsecured,  are  admitted  by 
all  parties  to  be  prefixed  claims  as  against 
all  creditors  ezc^  tbe  liens  held  by  the 
plaintlflh,  to  wit:  Account  of  IX  H.  Jones 
fbr  salary  due  Um  $400;  account  of  W.  McD. 
Jones  for  $175.07  for  salary  due  him;  and 
account  of  Jones  ft  Sons  for  $94aS4  for  wag- 
es advanced  at  the  reoneat  of  the  defendant 
Southern  Oianlto  Company,  for  payment  of 
laborers;  also  Judgmoit  daim  of  W.  M. 
Goocli  for  glSLOT,  dated  October  29,  19ia 
judgmoit  roll  7860,  common  pleas  court,  Lan- 
caster. Second.  The  following  are  claims  In 
Judgment  not  v^etomA:  Casparls  Stone 
Company  tot  9961.86,  dated  Novonber  1, 
191<^  Judgmexit  roll  No.  7866;  Tyaoa  ft  Jonw 
Bi^y  Company,  9182.06,  dated  Noranber  6, 
1908,  Judgment  roU  No.  7804;  Bailey  Broth- 
ers (Ina)  926S.8(^  dated  Noronbn  5,  1909, 
Judgment  roll  No.  7798;  the  M.  0.  Mayer 
Grocery  Company,  9148.^  dated  November 
6,  19ra.  Judgment  roU'No.  7792;  Oibbes  Ma- 
dilnery  Company  for  9206.70,  ^ted  June  26, 
191(^  Judgment  roU  No.  7862;  Max  Plncus  ft 
Co.,  9261.68,  dated  October  29,  1910^  Judg- 
ment roll  No.  7861;  Southern  Coal  ft  Coke 
Company,  9472.78,  dated  October  29.  1910^ 
Judg^nent  roll  No.  7862;  Wlnnsboro  Granite 
Corporation,  9874.90^  dated  MarcU  80^  1911, 
Judgment  roll  No.  7901.  Third.  The  follow- 
ing notes  and  accounte  were  also  establish- 
ed: Note  by  Southern  Granite  Company  to 
Heath-Jones  Company,  9166.85,  dated  Decem- 
ber 6,  1909,  due  January  1,  1910,  interest 
after  maturity  at  8  per  cent,  payable  annual- 
ly; note  by  same  to  Heath-Elliott  Mule  Com- 
pany, 9281.98,  dated  June  12,  1908,  due  at 
one  day,  Interest  after  maturity  at  8  per 
omt,  payable  annually;  account  of  Bobert 
S.  mrper  for  986.85;  account  T.  W.  Wood 
ft  Sons,  94S.08;  C  B.  Baldwin.  940.82;  Be- 
vrae  Bubber  Company,  918'73;  PhlUp  Gary 
Company,  926;  Valvoline  Oil  Company,  $12.- 
80;  Stone  Barrlnger  Company,  932.14;  L. 
Sonnesbom  Sons  (Inc.),  968.51;  New  Eng- 
land Annealing  Company,  926.44;  B.  S.  Dunn 
&  Co.,  975;  account  Bewley  Dars^tt  Coal 
Co.,  976.00;  Bed  'C  OU  Co..  933-76;  SulU- 
van  Machinery  Co.,  946J6;  note  due  Bank 
of  Kershaw,  dated  Novonber  26,  1910,  94,- 
086;  note  due  Bank  of  Kershaw,  dated 
March  8,  1807,  92.933.12;  note  due  L.  T. 
Gregory*  dated  June  27,  1908,  91,000;  note 
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dae  Almetta  J.  Blackmon,  dated  December  8, 
1907,  $1,500;  note  payable  to  order  of  South- 
ern Granite  Company  and  Indorsed  by  S.  W. 
Heath,  O.  P.  Heath,  W.  C.  Heath,  BL  Heck- 
fa  eimer,  B.  D.  Blakeney,  M.  O.  Heath,  and 
paid  by  said  Indorsers,  and  now  held  by 
them,  $5,000;  note  of  Excelsior  Granite  Com- 
imny,  dated  July  29,  1905,  Indorsed  by  S.  W. 
Heath  and  B.  D.  Blakeney  and  paid  by  them, 
$1,620;  note  due  F.  W.  Wagner  &  Co.,  dated 
March  2,  1907,  indoreed  by  S.  W.  Heath  and 
B.  D.  Blakeney  and  transferred  to  them  by 
F.  W.  Wagner  &  Co.,  $483.07;  note  due  War- 
ner, Moore  ft  Co.,  dated  October  27.  1908, 

$500. 

"(12)  From  the  erldenoe  In  this  case  I  find 
that  no  valid  tender  or  delivery  was  ever 
made  to  the  plaintUT  T.  J.  Strait  of  the  bonds 
stipulated  to  be  delivered  to  Mm  as  a  condi- 
tion of  the  agreement  contained  In  Exhibit 
L,  already  dted.  By  the  terms  of  this  agree- 
ment such  bonds  were  to  be  delivered  to  the 
said  T.  J.  Strait  'as  soon  as  Issued,'  and  it  Is 
apparent  from  the  evidence  that  the  said 
bonds  were  Issued  on  the  ist  day  of  May, 

1907,  as  to  the  first  series  thereof,  and  the 
l8t  day  of  September,  1907,  as  to  the  second 
series  thereof.  The  first  attempt  at  a  tender 
of  these  bonds  was  made  in  the  summer  of 
the  year  1909,  long  after  the  Issue  thereof, 
and  at  a  time  when  the  same  were  depredat- 
ed In  value.  Furthermore,  at  the  time  of  such 
tender,  nearly  two  years  had  elapsed  since 
such  Issue  of  the  bonds  in  question,  and 
there  were  then  past-due  interest  coupons 
upon  said  bonds  for  Interest  due  January  1, 

1908,  July  1^  1908,  January  1, 1909,  and  July 
1, 1909,  and  no  tender  of  the  payment  of  such 
past-due  Interest  coupons  was  made,  nor  has 
any  payment  of  any  such  interest  coupons 
ever  been  made  or  tendered.  Moreover,  as 
has  been  already  stated.  It  appears  from  the 
testimony  in  the  case  that  the  true  agree- 
ment between  the  plaintiff  T.  J.  Strait  and 
die  defendant  Southern  Granite  Company 
was  that  the  said  Southern  Granite  Company 
should  pay  the  $3,000  d^t  aforesaid  to  the 
Charlotte  National  Bank,  represented  by  the 
note  aforesaid,  dated  May  5,  1906,  and  fall- 
ing due  30  days  after  said  date,  which  was 
collaterally  secured  by  the  mortgage  which 
was  given  to  secure  the  indebtedness  to  the 
plaintiff  Strait  of  the  said  Southern  Granite 
Company,  as  already  stated;  and  no  such  jiay- 
ment  or  tender  of  the  said  amount  so  doe  on 
the  said  debt  to  the  Charlotte  National  Bank 
has  ever  been  made.  Under  the  said  agree- 
ment such  payment  was  a  condition  preced- 
ent to  the  tight  of  the  defendant  Southern 
Granite  Company  to  demand  the  entry  of  sat* 
Isfactton  upon  the  said  $15,000  mortgage. 

"Gonclnsions  of  Lew. 

"(1)  The  principal  question  in  the  case  la 
as  to  the  effect  of  the  agreement  aforesaid 
between  plaintiff  T.  J.  Strait  and  the  defend- 
ant Southern  Granite  Company  for  the  ac- 
eeittaiioe  of  oertaln  bonds  In  aaflafactlon  of 


the  eald  $16,000  mortgage  debt  due  to  plain- 
tiffs. As  to  this  matter,  the  conclusloa  has 
been  reached  that,  as  the  agreement  (ExUblt 
L)  stipulated  ^r  a  total  Issue  of  $50,000  of 
first  and  second  mortgage  bonds  in  the  ag- 
gr^te,  and  since,  as  mattw  of  fact,  the 
bond  Issue  actually  made  was  to  an  aggregate 
of  $100,000,  the  plalntlfl  Strait  could  not  be 
required  to  accept  any  part  of  such  issue  of 
bonds,  such  issue  being  In  excess  of  the 
amount  specified  in  the  agreement;  and  as 
no  tender  or  delivery  of  the  bonds  to  plain- 
tiff Strait  was  made  at  the  time  stipulated 
In  the  agreement  (Exhibit  L),  a  tender  tli^re* 
of  at  a  later  date,  at  a  time  when  said  bonds 
had  become  greatly  depreciated  in  value,  was 
not  such  a  legal  trader  as  to  be  a  compliance 
with  the  requirements  of  said  agreera^t 
The  contract  expressly  stipulated  that  these 
bonds  should  be  delivered  to  plaintiff  Strait 
'as  soon  as  issued,*  and  this  requirement 
appears  to  have  been  of  the  essence  of  the 
contract,  and  a  tender  made  for  the  first 
time  some  two  years  after  the  time  stipulat- 
ed, and  when  said  bonds  were  much  depre- 
dated In  value,  was  not  a  compliance  with 
the  true  Intent  of  said  agreement  The 
plaintiff  Strait  could  not  therefore  be  then 
required  to  accept  such  depredated  bonds  in 
satisfaction  of  said  mortgage  debt 

"Furthermore,  the  evidence  shows  tiiat  the 
defendant  Southern  Granite  Company,  In- 
stead of  tendering  or  delivering  said  bonds 
to  plaintiff  in  accordance  with  said  agree- 
ment (ElxfalUt  L),  was  using  the  same  for  Its 
own  purposes,  and  did  put  up  $6,000  of  said 
bonds  as  collateral  security  for  a  loan  by  the 
First  National  Bank  of  Lancaster,  8.  C.,  on 
February  4,  1908,  and  In  May,  1907,  did  hy- 
pothecate some  of  the  said  bonds  with  the 
Sinrlngs  Banking  ft  Mercantile  Company  a» 
security  for  a  loan.  Since  the  defendant 
Southern  Granite  Company  was  so  making 
use  of  the  bonds  for  its  own  purposes  and  so 
falling  to  comply  with  the  agreement  ssld 
defendant  cannot,  at  this  late  day,  be  per- 
mitted to  tender  said  bonds  as  a  compliance 
with  Its  agreement  to  deliver  tiie  same  as 
'soon  as  Issued.' 

"It  thus  appears  that  the  agreonent  In 
question  (Exhibit  L)  was  broken  by  the  de- 
fendant Southern  Granite  Company  long  be- 
fore the  commencement  of  this  action,  and 
therefore  cannot  operate  as  a  defense.  This 
contract,  as  shown  by  the  evidence,  was 
partly  written  and  partly  oral.  It  Is  true 
that  the  defendants  objected  to  some  of  the 
oral  evidence  as  not  being  admissible;  bnt 
this  objection  cannot  be  sustained. 

"Where  a  written  contract  is  sUent  as  to 
certain  mattera  of  the  agreement  between  the 
parties,  oral  evidence  may  be  admitted  as 
to  such  matters,  and  such  oral  evidence  does 
not  vary  the  written  contract  Oolvln  v.  Oil 
Ga,  66  S.  G.  61  [44  S.  E.  380] ;  Crawford  v. 
Owens,  79  S.  G.  59  [60  &  B.  236] ;  Chemical 
Co.  T.  Moorflk  61:&  a  166  B»  &  a.  846]; 
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Bulst  T.  Mercantile  Oa  [68  8.  a  S28,  4T  S. 

B.  978]. 

"Even  aie  defendant's  evidence  etiows  that 
It  was  a  parf  of  the  contract  that  the  de- 
fendant Southern  Granite  Company  should 
pay  the  debt  to  the  Charlotte  National  Bank, 
which  Is  DOW  held  by  the  plaintiff  Farmers* 
Bank  &  Trust  Company,  and  that  such  debt 
wan  really  the  debt  of  the  said  Southern 
Granite  Company,  and  ^as  to  be  paid  by  It 
before  it  could  ask  the  plaintiff  Strait  to 
accept  any  bonds  In  satisfaction  of  hla  mort- 
gage.  The  very  mortgage  In  question  was 
held  as  collateral  security  for  the  Southern 
Granite  Company's  debt,  and,  this  debt  to 
the  bank  having  never  been  paid  by  the  said 
Southern  Granite  Company,  there  was  a 
failure  by  it  to  comply  with  a  condition  pre- 
cedent of  its  agreement,  since  plaintiff  Strait 
could  not  accept  the  bonds  or  mark  his  mort- 
gage satisfied  until  the  debt  of  the  Charlotte 
National  Bank  (now  held  by  the  plaintiff 
Farmers*  Bank  &  Trust  Company)  was  paid 
by  the  defendaint  Southern  Granite  Company 
In  accordance  with  said  defendant's  agree- 
ment, while  the  said  bank  held  the  mortgage 
in  question  as  collateral  to  sucdi  debt  of  the 
Southern  Granite  Company. 

"The  evidence  also  sbowB  that,  as  a  part 
of  said  agreement,  the  defendant  Southern 
Granite  OompaiQ'  was  also  bound  to  pay  the 
Interest  on  the  said  915,000  mortgage  debt 
held  hr  plalntllf  Strait  against  said  defend- 
ant, np  to  the  time  of  the  Issoance  and  deliv- 
ery of  the  said  bonds,  before  said  plaintiff 
conld  be  required  to  accept  said  bonds  In 
satisfaction  of  the  said  $15,000  mortgage. 
Having  tailed  to  do  this,  as  well  as  to  pay 
tbe  said  $8,000  debt  to  the  bank,  the  de- 
fendant Southern  Granite  Company  failed  to 
coniply  with  Its  contnuit,  and  the  plaintiff 
Strait  conld  not  be  required  to  accept  a  ten- 
der of  said  bonda  as  In  aattefactlon  of  said 
mortgage  debt 

"Moreorer,  from  the  very  terms  and  nature 
of  the  agreemrait  In  question,  it  was  essen- 
tlfU  that  the  defendant  Southern  Granite 
Company  should  comply  with  its  agreement 
to  deliver  tbe  bonds  soon  as  Issued* ;  and 
the  failure  to  do  so  was  a  failure  to  comply 
with  an  essential  part  of  tbe  contract,  and  a 
failure  to  perform  such  a  prerequisite  of  the 
contract  on  the  part  of  the  defendant  South- 
em  Granite  Company  which  relieved  the 
Idalntiff  Strait  of  all  obligations  to  surrender 
his  original  mortgage  security.  See  9  Cyc. 
605,  606  ;  4  Peon.  Eq.  Juris.,  1407,  and  note. 
It  seems  to  be  clear,  also,  that  the  agreement 
to  accept  $15,000  of  first  and  second  mortgage 
bonds  out  of  a  total  issue  of  $50,000  of  such 
first  and  second  mortgage  bonds  cannot  bind 
the  plaintiff  Strait  so  as  to  require  accept- 
ance by  him  of  $16,000  of  bonds  out  of  a  total 
Issue  of  $100,000  of  sndi  first  and  second 
mortgage  bonds. 

"For  the  reasons  stated,  tlierefOre,  it  must 
be  concluded  that  tbe  dafenae  herein  Intw- 


posed  and  founded  upon  the  agreement  afore- 
said must  be  overruled;  and  it  must  be  ad- 
Judged  that  the  said  mortgage  debt  held  by 
the  said  plaintiff  Strait  is  a  valid  outstand- 
ing first  lien  npon  the  said  mortgaged  prem- 
ises. 

"(2)  It  is  claimed  by  the  defendants  that 
.the  plaintiff  Strait  is  now  estopped  from  en- 
forcing his  said  mortgage  by  reason  of  the 
fact  that,  as  secretary  of  the  defendant 
Southern  Granite  Comi>any,  he  signed  official- 
ly the  bonds  and  mortgages  of  May  1,  100T» 
and  September  1,  1007,  now  held  by  the  de- 
fendant Charlotte  Trust  Company,  as  trustee 
for  the  bondholders  already  named.  As  to  the 
matter  of  such  alleged  estoppel,  there  Is  no  evi- 
dence whatever  that  any  bondholder  has  been 
misled  by  any  such  signing  by  tlie  said  plain- 
tiff Strait,  In  his  official  capacity  or  other- 
wise ;  and  it  is  w^  settled  tha^  In  order  to 
an  estoppel  by  any  representations  contained 
In  a  bond  or  mortgage,  it  must  api^r  that 
the  party  seeking  to  invoke  the  same  was 
misled  to  his  Injury  by  such  representations. 
See  Dlller  v.  Brubaker,  52  Fa.  498,  91  Am. 
Dec  177 :  Jewett  v.  Miller,  10  N.  %.  402.  61 
Am.  Dec.  765,  and  cases  dted  in  note  at  paga 
766 ;  Mills  V.  Graves,  38  UL  466.  87  Am.  Dec 
316 ;  Earl  v.  Stevens,  67  Tt  474. 

"Furthermore,  there  la  no  language  used  In. 
said  b<Hids  or  mortgages  amounting  to  anT- 
representation  that  tiie  plaintiff  Strait  did: 
not  hold  a  prior  mortgage  vpcm  tiie  lands  lih 
question,  while  mcb  prior  mortgage,  being  la 
fact  of  record  In  the  v^apa  oflHces,  was  notice- 
to  all  tbe  worid  of  Its  existence  and  otmtoits. 
The  only  words  relied  upon  omslst  merdy  at 
the  headings  characterising  the  t)onds  tak 
question  as  'First  Uortgage  SoaOif  sanA  '8ec-- 
ond  Mortgage  Bonded  of  the  Soothera  Granite 
Company;  and  there  la  no  representation  In. 
the  bonds  or  in  the  mortgages  tliat  Uie  aame- 
are  prior  and  pref^red  liens  on  tiie  premie 
es  in  question,  and  supwior  to  the  lien  of  tiie- 
prtor  mortgage  on  the  land  duly  recorded  tn- 
fkvor  of  tbe  lOalnttff  Strait 

"In  order  to  constitute  an  est<^pei,  tiie- 
words  used  In  the  instrument  must  be  certain 
to  every  Intent,  and  must  not  be  taken  by- 
way of  argument  or  Inference.  There  must 
be  a  precise  affirmation  of  that  which  creates . 
tbe  estoppel  and  not  by  way  of  redtaL  Mills  ■ 
V.  Graves  [88  IlL  466]  87  Am.  Dec.  314,  316, 
318;  lOOycTOO;  Bigelow  <m  Estcwel*  802 ; 
16  Cyc,  709. 

"In  the  bonds  here  In  question,  or  the  mort- 
gages securing  tbe  same,  there  is  plainly  no. 
such  certainty  of  intent    The  only  matter 
upon  which  It  could  be  claimed  that  there  was  ■ 
any  representation  as  to  the  bonds  and  mort- 
gage of  May  1,  1907,  is  the  mere  use  of  the 
phrase,  'first  mortgage  bonds,'  of  tbe  South- 
em  Granite  Company,  the  same  being  mani- 
festiy  a  mere  characterization  of  the  bond  Is- 
sue as  being  the  flrat  bond*  issued  by  the  said, 
company.  It  is  a  mere  statement  of  the  fact, 
that  auch  bmids  belong  to  a  teriea  danomlnat-  ■ 
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ed  Tint'  Then  la  oertalnlr  no  'pieclBe 
afflnnatlon'  tbftt  the  mortgage  Is  a  flrat  mort- 
gage  or  a  first  lien  upon  the  premlBes  In  qnes* 
tlon.  It  cannot  l>e  held  to  be  a  definite 
zeinesentatlon  that  tSuxe  was  not  a  prior 
mortgage  then  existing  upon  a  part  of  the 
iwoperty  In  £aTor  of  the  plaintiff  Strait  in- 
divldiially,  of  the  -ezlstaice  of  whldi  prior, 
mortgage  there  was  nottce  by  the  record. 
The  redtal  in  qnestlon  cannot  work  an  estop- 
pel ;  that  same  being  merely  words  of  nomen- 
clatnre  of  the  series  to  which  the  bonds  be- 
long. 

**It  further  appears,  howeror,  that  the 
Idalntiff  Strait  merely  signed  tibese  bonds  and 
mortgages  officially,  ms  secretary  of  tiie 
Southern  Granite  Company,  and  be  was  re- 
quired officially  to  so  sign  the  same  by  res- 
olution of  the  stockholders  and  directors  of 
the  said  SonOiem  Granite  Oompany.  As  Is 
said  by  the  Supreme  Court  of  this  state  in 
its  latest  deliverance  np<m  the  subject  by 
Mr.  Jnstloe  Woods:  *An  officer  of  a  corpora- 
tl(m  is  not  estopped  as  an  Individual  by  sign- 
ing a  deed  for  the  corporation  under  the  di- 
rection of  the  board  of  directors  or  superior 
officer  tit  the  corporation.'  Forbes  t.  Bow- 
man, 87  8.  C.  BOS  [70  S.  BL  IQS].  See,  alao. 
Kern  t.  Gbalfant,  7  Minn.  487  [Gil.  39S]; 
Harper  t.  Uttle  [2  Greenl.  (Me.)  14]  U  Am. 
Dec.  26;  Blgelow  on  Estoppel  (3d  Ed.)  276. 

"It  appearing  that  plaintiff  Strait  merely 
signed  these  bonds  and  mortg^^  offii^Uy 
a  secretary  of  the  SouOiem  Granite  Com- 
pany, In  pursuance  Dt  tbe  requirements  of  a 
resolution  of  the  stocdcholders  and  directors 
of  the  corporation  as  recited  In  the  mortgage, 
plaintiff  Strait  conld  not  be  held  individual- 
ly bound  ftny  recitals  thardn.  The  forms 
of  the  bonds  and  mortgages  given  were  fixed 
by  the  stockholden  and  dlrectora  of  the 
Souths  Granite  Company,  and  by  resolution 
of  tlie  company's  sto^holdera  and  directors 
the  plaintiff  Strait  was  required  to  sign  hla 
attestatlffli  officially  to  same,  and  his  per- 
formance of  that  duty  in  an  official  capacity 
as  so  required  of  him  cannot  operate  to  his 
prejudice  iodlTldually,  or  work  an  estoppd 
against  him  as  an  Indirldual. 

"Even,  however,  if  the  words  used  were 
sufficient  to  create  an  estoppel,  there  is  no 
evidence  that  any  of  the  bondholders  were 
misled  thereby,  and  If  the  bondholders  were 
not  misled,  then  no  estoppel  could  arise  in 
any  event  It  was  incumbent  upon  those 
seeking  to  avail  themselves  of  this  doctrine 
of  estoppel  to  show  that  they  were  actually 
misled  to  their  injury,  and,  having  failed  to 
make  such  showing,  there  is  no  ground  upon 
which  an  estoppel  could  be  based.  See 
Bethnne  v.  McDonald.  35  S.  G.  88,  14  S.  E. 
674;  Scarborough  v.  Woodley,  81  S.  a  831, 
62  S.  B.  40Q ;  DlUer  v.  Brubaker,  52  Pa.  498, 
91  Am.  Dea  177,  and  other  cases  already 
dted. 

"It  must,  therefore,  be  concluded  that  the 
said  plaintiff  Strait  is  not  estopped  from  set- 


ting up  his  said  mortgage  debt,  and  that  the 
same  is  a  first  lien  upon  the  lands  described 
therein.  TbB  referee,  tbereftn^  condudea: 

"(1)  That  the  mortgage  by  the  defendant 
Southern  Granite  Company  to  the  p'w^ntfff  T. 
J.  Strait,  dated  4th  day  of  Hay,  1800^  is  a 
first  lien  upon  the  tract  of  land  eimtalning 
1,098  acres,  described  in  the  complaint,  to  se- 
cure the  payment  of  the  amount  due  upon  the 
said  mortgage  debt,  to  wit,  the  sum  of 
¥15,123.83,  besides  Interest  thereon  from  the 
nth  day  of  June,  1906,  at  the  rate  of  8  per 
centum  per  annum,  payable  annually,  beddes 
the  fnillier  sum  of  $1,600  as  attorney's  fees  to 
the  attorneys  for  idalntlff  herein,  as  stipulat- 
ed In  said  mortgag& 

"(2)  That  the  condition  of  the  said  mort- 
gage has  been  broken,  and  that  the  said 
lands  should  be  now  sold  and  the  proceeds, 
after  paying  the  costs  and  disbursements  of 
this  action  to  the  said  plaintiff^  should  be 
applied  first  to  the  payment  of  the  aald  mort- 
gage debt 

"(3)  That,  out  of  the  proceeds  going  to  pay 
the  said  mortgage  debt,  the  plaintiff  Farmen^ 
Bank  &  Trust  Company  Is  entitled  to  re- 
ceive first  the  sum  of  13,000,  with  interest 
thereon  from  the  4th  day  of  May,  1900  (as 
bona  fide  holders  for  value  and  without  notice 
of  the  said  debt  to  the  Chailotte  National 
Bank),  the  amount  due  to  said  plaintiff  there- 
on b^ng  admitted  at  the  hearing  betore  me  to 
be  the  sum  of  $3,721.67,  with  interest  thero- 
on  from  the  11th  day  of  November,  1910,  and 
the  said  plaintiff  T.  J.  Strait  Is  entitled  to  re- 
ceive the  remainder  of  the  amount  due  up- 
on the  said  $16,000  mortgage  debt,  the  said 
attorneys  for  (he  plaintiff  bdng  entitled  to 
receive,  as  a  part  of  the  said  mortgage 
debt  and  as  attorney^  fOea  in  addition 
thereto,  the  said  snm  at  $14E0O  out  of  said 
proceeds  of  sale,  of  which  amount  the  sum 
of  $300  Is  as  attorn^  for  the  Farmer^ 
Bank  ft  Trust  Company,  and  the  remaining 
$1,200  as  attorneys  for  the  said  plaintiff 
Strait 

"(4)  That,  after  tiie  payment  of  the  said 
costs  and  disbursements  and  attorney's  fees 
and  the  said  mortgage  debt  to  the  plaintiffs, 
the  remainder  of  the  proceeds  of  the  said 
lands  should  be  applied  towards  the  payment 
of  the  preferred  claims  set  out  in  subdivision 
'first'  of  paragraph  11  of  this  report,  and  any 
remainder  thereof  should  be  applied  towards 
the  payment  of  the  mortgage  bonds  to  the  va- 
rious persons  holding  bonds,  as  aforesaid,  se- 
cured  by  the  mortgage  or  trust  deed  of  May 
1,  1007,  and  any  overplus  then  renalniitg 
should  be  applied  towards  the  payment  of 
the  mortgage  bonds  to  the  various  posons 
holding  bonds,  as  aforesaid,  secured  b^  the  I 
mortgage  or  trust  deed  of  date  September  1, 
1907.  If  any  oveii>lus  of  said  proceeds  of  i 
sale  should  then  remain,  the  same  should  be 
applied  to  the  satisfacti<m  at  the  other  claims  | 
as  already  menttooed. 
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"Supplemental  Report  of  Referee. 

"By  an  oreraigbt,  the  referee  herein,  In  his 
report  dated  September  23,  1812,  faUed  to 
report  that  the  attorney  for  defendant  Char- 
lotte Trust  Company  la  entitled  to  a  com- 
mission of  6  per  cent  on  the  amount  of  the 
first  and  second  mortgage  bonds  of  the  South- 
em  Granite  Company,  as  attorney's  fee. 
There  Is  no  controversy  as  to  this  matter,  and 
the  referee  amends  bis  report  of  the  above 
date  by  chaiu;lng  the  last  paragraph  of  said 
report  so  that  same  shall  read  as  follows : 

"  '(4)  That,  after  the  payment  of  the  said 
costs  and  disbursements  and  attorney's  fees 
and  the  said  mortgage  debt  to  the  plaintiffs, 
the  remainder  of  the  proceeds  should  be  ap- 
plied towards  the  payment  of  the  preferred 
claims  set  oat  In  subdivision  "first"  of  para- 
graph eleven  of  this  report,  and  any  remain- 
der thereof  ahoold  be  applied,  first,  to  the 
payment  of  the  attom^'s  fee  of  the  attorney 
for  def^dant  Charlotte  Trust  Company,  as 
provided  £oT  In  the  deed  of  trust  of  date  May 
1, 1907,  and  then  towards  the  payment  of  the 
mortgage  bonds  to  the  vaiious  persons  holding 
bonds  as  aforesaid,  secured  the  mortgage 
or  trust  deed  of  said  date,  and  any  overplus 
then  remaining  sbcruld  be  applied,  first,  to  the 
payment  of  the  attorney's  fee  of  the  attorney 
for  the  defendant  Charlotte  Trust  Company, 
as  provided  for  in  the  deed  of  trust  of  date 
September  1, 1907,  and  fhea  towards  the  pay- 
ment of  tbe  mortgage  bonds  to  the  various 
persona  holding  bonds,  as  aforesaid,  secured 
by  the  mortgage  or  trust  deed  of  sidd  date. 
If  any  overplUB  of  said  proceeds  of  sale 
should  then  ronaln,  the  same  should  be  ap- 
plied to  the  satisfaction  of  the  other  dalms 
as  already  mentioned.' 

"Second  Smiplanental  Report  of 

Referee. 

"The  attention  of  the  referee  herein,  hav- 
ing been  called  to  the  fact  that  In  his  report 
dated  September  23,  1912,  no  findings  were 
made  covering  the  fees,  costs,  disbursements, 
and  other  expenses  of  the  receiver  hereto- 
fore appointed,  on  behalf  of  all  parties  Inter- 
ested in  the  affairs  of  the  defendant  South- 
ern Granite  Company,  the  failure  to  report 
upon  these  matters  being  an  oversight,  the 
referee  hereby  amends  his  said  report  by 
amending  the  last  paragraph  of  said  report, 
and  any  other  paragraph  therein  that  may  be 
inconsistent  with  the  findings  herein  submit- 
ted, that  said  amendment  consists  of  the  fol- 
lowing: I  conclude  that  the  receiver  should 
first  be  reimbursed  for  any  amounts  that  he 
may  have  paid  out  by  way  of  taxes,  costs,  or 
ether  necessary  and  proper  expenses,  togeth- 
er with  bis  lawful  commissions,  and  a  reason- 
able attorney's  fee  to  his  attorney  for  serv- 
ices rendered  him  herein,  and  that  the  pay- 
ment of  same  is  a  charge  upon  all  the  prop- 
erty and  assets  of  the  Southmi  Granite  Com- 
pany, and  constltuteB  a  prior  and  pa rw mount 
lien  thereon. 
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"It  has  also  been  called  to  the  attention  of 
the  referee  herein  that  the  agreement  between 
all  the  attorneys  In  this  case  that  the  claim 
of  D.  M.  Jones  for  $400  for  salary  due  by  the 
company,  and  one  W.  McD.  Jones  for  $175.07 
for  salary  due  him  by  the  company,  and  one 
of  Jones  &  Stm  for  $940.34  for  wages  ad- 
vanced at  the  request  of  the  company  for  the 
payment  of  laborers,  and  the  judgment  claim 
of  W.  M.  Gooch  shall  be  paid  as  preferred 
claims  was  tmderstood  by  all  parties  to  mean 
that  claims  were  to  be  preferred  to  all  other 
claims  against  the  Southern  Granite  Com- 
pany. The  referee,  therefore,  amends  bis  re- 
port of  date  September  23,  1912,  as  follows: 
By  striking  out  the  words  'except  the  liens 
held  by  plainticrs,'  In  paragraph  11  on  page 
11  of  said  report,  and  by  providing  In  his 
conclusion  that  the  above-mentioned,  claims 
should  be  paid  first  out  of  all  the  assets  and 
property  of  the  Southern  Granite  Company, 
after  paying  the  costs  and  disbursements  of 
this  action,  and,  before  the  payment  of  the 
mortgage  debt  of  the  plaintiffs." 

The  decree  was  as  follows : 

"This  cause  comes  on  to  be  heard  before 
me  upon  the  original  and  two  supplemental 
reports  by  the  referee,  and  upon  exceptions 
by  certain  defendants  to  the  original  report, 
and  by  the  plaintiffs  to  the  second  supple- 
mental report. 

"No  question  is  made  by  these  exceptions 
as  to  the  priority  and  enforceableness  of  so 
much  of  the  mortgage  here  in  question  as  Is 
held  by  the  plaintiff  Fanners'  Bank  &  Trust 
Company;  but  the  defendants  do  contest  the 
priority  and  enforceableness  of  so  much 
of  the  said  mortgage  as  is  held  by  the  original 
mortgagee,  T.  J.  Strait 

"Substantially  but  two  main  questions  are 
presented  by  the  exceptions  taken  by  the  de- 
fendants, and  the  determination  of  these 
two  questions  are  conclusive  of  all  the  excep- 
tions on  the  part  of  the  defendants.  These 
questions  are :  First  Whether  there  was  er- 
ror by  the  referee  In  failing  to  hold  that  the 
paper  writing  recited  In  the  report  as  'Ex- 
hibit L'  was  such  an  agreement  and  so  bind- 
ing upon  the  plaintiff  Strait  as  to  constitute 
a  contract  and  operate,  as  against  the  plain- 
tiff Strait,  as  a  satisfaction  of  the  mortgage 
debt  held  by  him.  Second.  Whether  there 
was  error  by  the  referee  in  falling  to  hold 
that,  by  reason  of  the  action  of  the  said 
plaintiff  Strait  In  officially  signing  certain 
bonds  and  mortgage  Issued  by  said  Southern 
Granite  Company,  the  said  plaintiff  Is  now 
estopped  from  setting  up  the  said  mortgage 
originally  held  by  him.  The  paper  in  ques- 
tion, wblch  is  recited  in  the  report  of  the 
referee  and  is  denominated  'Exhibit  L.'  is 
an  agreement  signed  by  the  plaintiff  Strait 
and  also  appearing  to  be  signed  in  the  name 
of  the  'Southern  Granite  Company,  by  S.  W. 
Heath,  President*  There  is  no  evidence, 
however,  that  the  affixing  of  the  name  of 
'Southern  Granite  Company*  to  this  paper 
was  ever  anttaorlaed  by  the  stockholders  or 
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directors  of  satd  company,  or  that  8.  W. 
Heath,  as  president  of  said  company  or  oth- 
erwise, was  ever  given  power  to  sign  the 
name  of  the  Southern  Granite  Company  to 
such  paper,  or  that  he  had  any  such  power 
by  virtue  of  his  office. 

"The  agreement  proposed  In  said  Exhibit 
li  was  that  the  plaintiff  Strait  would  enter 
satisfaction  upon  the  mortgage  here  In  ques- 
tion. In  consideration  that  the  defradant 
Southern  Granite  Comijaoy  would  give  and 
deliver  to  said  plaintiff,  Strait,  Its  first  mort- 
gage bonds  to  the  amount  of  seven  thousand 
five  hundred  dollars,  and  its  second  mortgage 
bonds  to  the  amount  of  seven  thousand  five 
hundred  dollars,  w^ch  bonds  are  to  be  deliv- 
ered to  the  said  T.  J.  Strait  as  soon  as  same 
are  Issued ;  said  bonds  to  foe  a  part  of  a  fifty 
thousand  (fSO.OOO)  dollar  bond  issue  by  said 
Southern  Granite  Company.'  This  paper 
bears  the  date  of  April  18.  1907,  at  which 
time  no  issue  of  bonds  by  the  Southern  Gran- 
ite Company  had  ever  been  authorisea  or 
made. 

"There  Is  no  evidence  whatever  of  any  au- 
thority, at  that  time  had  or  ever  thereafter 
given  to  S.  W.  Heath,  to  make  any  such 
agreement  binding  upon  the  company;  and 
certainly  no  such  authority  can  be  implied 
in  him.  Since,  therefore,  S.  W.  Heath,  had 
neither  express  nor  implied  authority  .to 
bind  the  Southern  Granite  Company  by  any 
such  signing  of  its  name  to  such  an  agree- 
ment, it  follows  that  the  same,  not  being 
binding  npon  the  company,  could  not  be  bind- 
ing as  a  contract  upon  the  plaintiff  Strait 
At  the  time  of  the  signing  thereof,  it  amount- 
ed merely  to  a  proposal  on  the  i>art  of  the 
plaintiff  Strait  that  If  it.  the  Southern  Gran- 
ite Company,  would  do  certain  things  within 
a  certain  time,  the  pl^ttff  Strait  would  do 
certain  otiier  things  in  consideration  thereof. 

"No  snbsequent  action  waa  taken  by  the 
stockholders  or  directors  of  Che  Sonthem 
Granite  Company  In  any  way  ratifying  or 
ocmflrmlng  tiie  Dnanthorlised  agreement  made 
In  the  name  of  the  company  by  S.  W.  Heath, 
as  its  president,  and  therefore  the  character 
of  the  paper  thereafter  remained  as  It  ozlgi- 
nally  stood  when  signed  by  plaintiff  Strait 
as  a  mere  proposal,  subject  to  acceptance  or 
ratification  by  authorised  action  on  the  part 
of  the  company  wlQiln  the  time  therein  stip- 
ulated. It  follows,  therefore,  that  Exhibit 
L,  never  having  been  so  accepted  or  ratified 
by  any  action  of  the  cbm[>any,  never  con- 
stituted a  contract  binding  upon  the  South- 
em  Granite  Company,  and  since.  In  order  to 
constitute  a  complete  contract,  both  parties 
thereto  must  be  bound  thereby,  the  said  pro- 
posal In  Exhibit  L  never  became  binding  as 
a  contract  upon  the  plaintiff  Strait  It  is 
doubtless  true  that  by  reason  of  the  nominal 
consideration  expressed  and  the  considera- 
tion implied  from  the  seal.  Exhibit  L  would 
have  been  binding  upon  the  plaintiff  Strait 
a«  a  contract;  bad  its  terms  been  aco^ted,  or 


had  it  been  ratified  by  the  Southern  Granite 
Company  by  any  authorized  action  of  its 
stockholders  or  directors,  provided  such  ac- 
ceptance or  ratification  had  been  made  with- 
in the  time  stipulated  by  that  Instrument  or, 
perhajM,  within  a  reasonable  time.  But  no 
such  action  by  way  of  acceptance  or  ratifica- 
tion, by  the  Southern  Granite  Company,  by 
its  stockholders  or  directors  or  other  author- 
ized officer,  was  ever  had,  so  far  aa  appears; 
and  therefore  Exhibit  L  never  became  a 
contract  but  remained  and  stiU  remains  a 
mere  proposed  agreement  not  accepted,  acted 
upon,  or  ratified  by  the  Southern  Granite 
Company.  Whether  It  be  considered  that 
the  contract  fixed  a  time  limit  for  its  ac- 
ceptance- by  the  Southern  Granite  Company, 
or  that  the  Southern  Granite  Company  was 
mtitled  to  a  reasonable  time  for  acceptance 
of  the  proposal  thereby  made,  the  time  for 
acceptance  or  ratification  of  the  proposed 
contract  had  expired  before  the  commence- 
ment of  this  action.  For  these  reasons, 
therefore,  If  for  no  other,  the  oonclusiona  of 
the  referee,  as  to  the  matter  of  the  non- 
effecUveuesa  of  Exhibit  L,  as  a  defense  to 
this  action,  should  be  confirmed. 

"But  the  condnsiona  of  the  referee  upon 
the  question  of  the  effect  of  Exlilbit  L  must 
be  confirmed  also  upon  the  grounds  stated  by 
the  referee,  and  especially  upon  the  ground 
that  the  proposed  agreement.  Exhibit  L,  con- 
templated a  total  Issue  by  defendant  South- 
ern Granite  Company  of  first  and  seciHid 
mortgage  bonds  aggregating  $60,000,  whrae- 
as,  the  bond  issue  actually  made  was  to  an 
aggregate  of  first  and  second  mortgage  bonds 
to  the  amount  of  91O0,O00l  The  pnqpoBal 
made  by  plalntift  Strait  In  Bxhlhlt  I»  being 
an  offer  to  accept  $7,000  ol  first  mortgage 
bonds,  and  $7,500  of  second  mortgage  bonds 
out  ot  a  total  contonidated  iasoe  of  $00,000 
of  bonds  of  the  company,  and  the  bond  laaue 
actually  made  being  a  total  issue  of  $100.00& 
of  bonds— tliat  is  to  say,  $00,000  of  flrst  and 
$60,000  of  aeorad  nuwtpige  tKuda-^t  fbUowa, 
that  even  U  tto  Southern  Granite  Company 
had  accepted  w  ratified  sold  proposed  agree- 
ment contained  in  EzfalUt  U  audi  an  ac- 
ceptance or  ratification  would  not  have  been 
effective  to  bind  the  plaintiff  Strait  to  accept 
any  part  of  such  total  Issue  of  $100,000  of 
mortgage  bonds  of  the  company.  In  other 
words.  It  having  been  proposed  by  plaintiff 
Strait  merely  that  he  would  accept  certain 
definite  parts  of  an  a.ggt^&to  issue  of  $S0,- 
000  of  bonds,  it  was  no  acceptance  or  ratifica- 
tion of  that  proposal  for  the  Southern  Gran- 
ite Company  to  make  an  aggregate  issue  of 
twice  'that  amount  of  bonds,  and  prt^oee 
then  to  Strait  to  accept  a  portion  of  such 
double  issue.  Even  If  the  Southern  Granite 
Company  had  offered  to  deliver  to  plaintiff 
Strait  a  part  of  such  uncontemplated  Issne 
of  bonds,  Bttdi  an  offer  would  not  have  been 
an  acceptance  or  ratification  of  the  proposal 
by  Strait  to  acc^  a  pwtttu  of  a  smaller 
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Issue  of  bonds.  In  6ther  words,  the  contract 
which  plaintiff,  Strait,  proposed  to  make  was 
contingent  upon  an  Issue  by  the  defendant 
Southern  Qranlte  Company  of  first  and  sec- 
ond mortgage  bonds  to  an  af^i^te  amount 
of  990,000,  whereas  the  only  Issue  of  bonds 
ever  pnq>o8ed  by  the  company  was  the  actual 
Issue  made  to  an  amount  double  that  pro- 
posed by  plaintiff  Strait  Such  action  by  the 
defendant  Southern  Granite  Company  was 
far  from  being  an  acceptance  or  ratification 
of  the  contract  proposed  by  the  agreement 
contained  In  Exhibit  L  between  the  plaintiff 
Strait  and  President  S.  W.  Heath.  There 
was  thus  no  meeting  at  the  minds  of  the 
ravectlTe  parties  to  the  proposed  contract, 
the  plaintiff  Strait,  on  the  one  hand,  and 
the  defiant  Southern  Granite  Company,  on 
the  other;  and  therefore  the  proposal  con- 
tained in  said  paper  never  became  a  contract 
between  the  said  parties.  In  order  to  con- 
stitute a  eontract,  Oiere  most  be  a  meeting 
of  the  minds  of  the  parties  as  to  all  the 
terms  ot  the  agreement  8  Gyc;  215,  247. 

"The  situation  at  the  signing  of  Kzhlbit  L 
by  plalntig  Strait  and  President  Heath  was 
that  the  fbrmer  thereby  proposed  to  the  lat- 
ter that  said  plaintiff  would  agree  to  mark 
his  mortgage  'Satisfied'  If  the  Southern  Gran- 
ite Com[>any  would  agree,  among  other 
things,  to  issue  first  and  second  mortgage 
bonds  to  a  total  amount  of  $50,000,  and 
would  give  and  deliver  to  plaintiff  Strait 
certain  specified  amounts  of  such  bonds. 
This  proposition,  however,  as  we  have  seen, 
was  never  accepted  by  the  Southern  Granite 
Company,  and,  on  the  contrary,  this  company 
proposed  to  issue,  and  did  issue,  bonds  to 
double  the  amount  specified  in  the  proposal 
made  by  Dr.  Strait  There  was  consequently 
no  meeting  of  the  minds  of  the  parties  as  be- 
tween the  plaintiff  Strait  and  the  defendant 
Southern  Granite  Company,  no  acceptance  by 
the  latter  of  the  proposal  made  by  the  plain- 
tiff Strait  (which  had  been  attempted  to  be 
acoei^sd  by  President  Heath  In  the  name  of 
the  company,  but  InetfectlTely  attempted  for 
the  reason  that  he  had  no  authority  to  bind 
the  company),  and  conseQuently  no  contract 
between  the  plaintiff  Strait  and  the  defend- 
ant Southern  Granite  Company. 

"It  must  therefore  be  concluded  that  there 
was  no  error  by  the  referee  In  the  holding 
that  the  proposed  agreemoit  contained  In 
Exhibit  L,  never  having  been  accepted,  rati- 
fied, or  acted  upon  by  the  defendant  Sonth- 
em  Granite  Company,  never  became  a  con- 
tract so  as  to  operate  as  a  satisf&ctton  or 
discharge  of  the  mortgage  held  by  the  plain- 
tiff Strait,  and  therefore  the  same  is  not  a 
bar  to  the  foreclosure  of  the  said  mortgage. 

"As  to  the  second  question,  already  men- 
tioned as  b^ng  presented  by  the  exceptions 
of  the  defendants,  it  must  be  concluded,  for 
the  reasons  stated  by  the  r^eree,  that  the 
doctrine  at  estoppel  has  no  application  In 


this  case  under  the  facts  as  here  appearing 
The  action  of  the  plaintiff  Strait  In  signing 
the  bonds  and  mortgages  of  the  Boutbem 
Granite  Company  was  merely  an  official  act, 
which  he  was  required  and  directed  to  per- 
form by  the  resolution  of  the  stockholder 
and  directors  of  the  said  company.  It  was 
not  therefore  the  voluntary  act  of  plaintiff 
Strait,  but  was  a  duty  Imposed  upon  him, 
and  which  he  was  required  to  perform,  and 
did  perform,  in  his  capacity  as  secretary  of 
the  Southern  Otanlte  Company.  The  forms 
of  the  bonds  and  mortgages  were  prescribed 
by  resolution  of  the  stockholders  and  direc- 
tors of  the  Bonthem  Granite  Company,  and 
the  said  p^intlff  Strait  officially  was  directed 
and  required  to  sign  these  bonds  and  mort- 
gages in  that  form.  His  performuice  ot 
that  duty  Imposed  upon  him  virtae  of  his 
office  was  not  sadi  an  act  as  can  be  regarded 
as  being  Tolontary  so  as  to  bind  liim  Individ- 
ually by  way  of  estoppel. 

"It  is  the  general  doctrine  of  all  tiie  cases 
that  where  the  act  of  the  official  of  a  corpo- 
ration in  signing  an  instrument  in  writing 
Is  a  compulsory  official  act,  or  performed 
In  obeiflence  to  resolutions  or  requirement  ot 
the  stockholders,  directors,  or  other  superior 
authority,  such  an  act  cannot  be  considered 
as  the  voluntary  act  of  such  official,  and  the 
same,  therefore,  is  not  binding  upon  him  In- 
dividually, and  cannot  operate  to  estop  blm 
from  asserting  bis  Individual  rights.  This  Is 
the  doctrine  established  by  all  the  authori- 
ties, and  It  appears  to  be  the  true  meaning 
of  the  language  used  by  Mr.  Justice  Woods 
In  Forbes  v.  Bowman,  87  S.  C.  SOS  [70  S.  E. 
165],  See,  also,  the  authorities  dted  by  the 
referee  and  Blgelow  on  Estoppel  (3d  Ed.), 
page  27S. 

"There  is,  moreover,  no  evidence  what- 
ever to  show  that  any  of  the  bondholders 
was  misled  to  his  injury  by  this  official  act 
of  the  plaintiff  Strait ;  and  it  is  well  settied 
that  no  estoppel  will  arise  In  such  cases  un- 
less It  be  made  affirmatively  to  appear  that 
the  i>erson  seeking  to  invoke  the  doctrine  of 
estoppel  has  actually  been  so  misled  and 
thereby  suffered  Injury.  Eetcbum  v.  Dun- 
can, 96  U.  S.  659,  24  L.  Ed.  868;  Scarbor- 
ough V.  Woodley.  81  S.  C.  831  [62  8.  E. 
405] ;  BeUmne  v.  McDonald,  S5  S.  C.  93  [14 
S.  E.  674] ;  Dlller  v.  Brubaker  [52  Pa.  498], 
91  Am.  Dec.  177;  Jewett  v.  Miller  [10  N.  X, 
402]  61  Am.  Dec.  755,  and  note;  Mills  v. 
Graves  [38  111.  455]  87  Am.  De&  816;  Earl 
T.  Stevens,  57  Vt  474. 

"The  burden  of  proof  was  upon  the  defend- 
ants to  show  that  they  were  misled  to  their 
Injury,  and,  no  such  proof  having  been  ad- 
duced, there  is  no  basis  for  tlie  plea  of  es- 
toppel.   See  cases  Jnst  dted. 

"Eor  these  reasons,  as  well  as  npon  the 
other  grounds  mentioned  by  the  refqree.  the 
finding  and  conclusion  by  the  referee  must 
be  affirmed,  that  the  plea  ot  estoppel  cannot 
avail  the  defendants  in  this  case. 
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"These  condnslona  snbBtantlally  dispose  of 
the  exceptions  taken  by  tbe  defendants  to 
the  report  of  the  referee,  all  of  said  excep- 
tions being  dependent  upon  the  concluedons 
reached  upon  the  questions  already  discussed. 
The  defendants'  exceptions  to  the  report 
must  therefore  be  overruled. 

"There  remains  to  be  considered  only  the 
exceptions  by  the  plaintiffs  to  the  second 
supplemental  report  As  to  these  exceptions 
it  Is  to  be  noted  that  there  was  no  finding  by 
the  referee  that  any  specified  amount  bad 
been  paid  out  by  the  receiver  of  the  de- 
fendant Soathem  Granite  Company,  or  that 
any  ascertained  commissions  were  due  him, 
or  that  any  attorney's  fees  were  due  or  had 
been  paid  by  the  receiver  -on  account  of  any 
legal  services  rendered.  Indeed,  no  account 
whatever  has  been  filed  by  the  receiver,  and 
there  Is  no  showing  as  to  what  action.  If 
any,  has  been  taken  by  him,  or  as  to  whether 
he  has  done  any  work  or  performed  any 
service  entitling  him  to  compensation.  The 
receiver  ts  entiUed  to  reasonable  compensa- 
tion by  way  of  commissions  on  any  moneys 
which  may  have  come  Into  his  hands,  and  is 
also  enUUed  to  be  reimbursed  for  any  mon- 
eys which  may  have  been  reasonably  and 
necessarily  expended  by  him  in  the  dlstdiarge 
of  bis  duties  as  such  receiver.  Such  being 
the  case,  the  exceptions  of  the  plaintiffs  to 
the  second  supplemental  report  of  the  referee 
are  overruled. 

"It  Is  therefore  ordered  and  adjudged  that 
the  original  reiiort  and  the  two  supplemental 
reports  of  the  referee  herein  be  confirmed. 

"It  is  further  ordered,  adjudged,  and  de- 
creed: That  the  mortgage  held  by  the  said 
plaintiff  upon  the  lands  here  in  question  be 
foreclosed,  and  that  the  equity  of  redemption 
in  the  said  premises  be  barred,  and  that  the 
said  premises  be  sold  at  the  courthouse  door. 
In  said  county  and  state,  on  the  first  Monday 
In  November,  1913,  or  upon  some  convenient 
sales  day  thereafter,  by  and  under  tbe  direc- 
tion of  the  receiver  heretofore  appointed  by 
this  court,  during  the  legal  hours  of  sale,  and 
that  the  said  receiver  do  give  tbe  usual  no- 
tice of  the  time  and  place  of  such  sale  by  ad- 
vertisement in  the  Lancaster  News.  That 
such  sale  be  made  upon  the  following  terms, 
to  wit:  The  purchaser  to  pay  one-third  of 
the  purchase  money  in  cash  on  the  day  of 
sale,  and  that  the  remainder  of  the  purchase 
money  be  secured  by  the  notes  of  the  pur- 
chaser due  in  one  and  two  years,  In  equal 
amounts,  with  Interest  from  the  day  of  sale, 
secured  by  a  mortgage  of  the  premises  so  sold, 
with  the  prlvll^e  to  the  purchaser  to  pay  all 
cash  on  the  day  of  sale.  That  upon  failure 
of  the  purchaser  to  comply  with  the  terms  of 
sale,  the  said  premises  shall  be  forthwith  re- 
sold at  the  risk  of  such  former  purchaser, 
and  that,  upon  compliance  by  the  purchaser 
with  tbe  terms  of  such  sale,  the  said  re- 
ceiver do  execute  a  deed  to  him  for  the  said 
premises,  and  that  inch  purchaser  be  let  into 


possession  upon  the  production  of  said  deed, 
which  shall  be  recorded  at  the  expense  of  the 
purchaser,  both  in  Kershaw  and  Lancaster 
counties,  and  the  said  purchasw  aball  also 
pay  the  charges  for  recording  tbe  Mid  inor^ 
gage  in  like  manner. 

"It  is  further  ordered  and  decreed:  That 
out  of  the  proceeds  of  such  sale  the  said 
receiver  do  pay,  first,  the  costs  and  disburse- 
ments of  the  plaintiffs  in  this  action,  and  the 
costs  and  expenses  of  such  sale,  and  any  lien 
for  taxes  due  upon  the  said  premises  for  tbe 
years  1912  and  1913,  and  also  any  amount 
paid  by  the  receiver  for  taxes  upon  said 
premlsen  for  the  ymr  1911,  and  the  interest 
upon  the  same,  and  the  commissions  of  the 
receiver  on  the  amount  so  paid  for  taxes,  If 
the  same  has  not  heretofore  been  retained  by 
tbe  said  receiver  out  of  moneys  coming  in- 
to his  hands  as  sucb  receiver,  upon  the  pro- 
ceeds of  such  sale  at  the  same  rate  as  Is 
fixed  by  law  for  conunissionB  on  sales  in 
like  cases  made  by  the  clei^  or  sheriff. 
That  he  do  next  pay  to  the  attorneys  for 
plaintiffs,  as  attorney's  fees  stipulated  to  be 
paid  In  the  said  mortgage  to  tbe  plaintiffs, 
the  sum  of  $300  as  attorney's  fees  to  the  at- 
torneys for  plaintiff  Farmers'  Bank  &  Trust 
Company.  That  be  do  next  pay  the  pre- 
ferred claims  as  follows:  To  D.  M.  Jones, 
¥400;  to  W.  HcD.  Jones,  1175.07;  to  Jones 
&  Son^  1940.34,  and  to  W.  M.  Goocfa,  the 
Judgment  for  (191,57,  dated  October  20,  1910, 
the  same  being  the  claims  reported  by  the 
referee  as  preferred,  and  that  he  next  do  pay 
to  the  plaintiff  Farmers'  Bank  &  Trust  Com- 
pany the  sum  of  $^721.67,  with  interest 
thereon  from  the  11th  day  of  November. 
1910,  being  tbe  amount  due  the  said  plaintiff 
Farmers'  Bank  &  Trust  Company,  as  reports 
ed  by  the  referee  upon  their  debt  herein. 
Hiat  he  next  do  pay  to  the  attorneys  for  the 
plaintiff  T.  J.  Strait  the  sum  of  fl,200,  as 
balance  attorney's  fees  for  services  In  fore- 
closing the  mortgage  to  plaintiff  herein,  as 
stipulated  therein,  and  that  he  then  do  pay 
to  the  said  plaintiff  Strait  the  balance  of  the 
amount  remaining  due  upon  the  said  mort- 
gage of  (16,123.33,  besides  interest  thereon 
from  the  11th  day  of  June,  1906,  at  the  rate 
of  8  per  cei^t  per  annum,  payable  annually,  as 
reported  by  the  referee,  after  the  amount  due 
plaintiff  Farmers'  Bank  &  Trust  Company, 
as  herein  stated,  has  been  deducted.  That 
any  remainder  of  said  proceeds  of  sale  be  ap- 
plied to  the  payment  of  the  attorney's  fee  to 
the  attorney  for  the  defendant  Charlotte 
Trust  Company,  as  provided  in  the  deed  of 
trust  of  May  1, 1907,  as  r^rted  In  the  sup- 
plemental report  of  the  referee,  and  then 
toward  the  payment  of  the  mortgage  bonds 
to  the  various  persons  holding  bonds,  secured 
by  said  deed  of  trust  of  date  May  1,  1907, 
as  represented  by  the  referee;  and  any  over- 
plus then  remaining  shall  be  applied  to  the 
payment  of  the  attorney's  fee  to  tbe  attorney 
for  the  defendant  Obarlottd  Tnut  Oomcnny, 
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u  proTlded  In  the  trust  deed  of  date  Septem- 
ber 1,  1907,  u  reported  by  the  referee,  and 
then  toward  the  payment  of  the  mortgage 
bonds  to  the  varloiu  peraona  holding  bonds 
secured  by  the  mortgage  or  trust  deed  of 
said  date,  as  reported  by  the  referee ;  and  If 
any  OTeq>lus  of  said  proceeds  of  sale  should 
then  remain,  the  same  should  be  applied  to 
the  satisfaction  of  the  claims  Judgment 
reported  In  the  second  snbdlvlslon  ot  pora- 
graidi  11  of  the  referee's  report;  and  any 
overplus  then  remaining  should  be  applied 
to  tbe  payment  of  the  claims  reported  In 
snbdlvislon  3  of  the  same  paragraph  of  the 
referee's  report 

"Tbe  said  receiver  vUl  report  to  fhla  court 
his  actions  under  this  decree. 

"The  following  is  a  description  of  thepram- 
isea  hereby  ordered  to  be  sold:  All  that  con- 
tain piece,  parcti  or  tract  of  land  situate  in 
the  counties  of  lancaster  anu  Kershaw,  in 
the  said  state,  containing  1,003  acres,  more 
or  less,  now  or  formerly  bounded— north  by 
lands  of  T.  J.  Strait  and  lands  known  as 
the  Stlnson  Place,  south  by  lands  commonly 
known  as  Patterson  lands,  east  Stinson 
lands  of  J.  R.  HcOlll,  7.  W.  Hammond  and 
Wardlaw  lands,  west  by  lands  of  T.  J.  Strait 
and  lands  commonly  known  as  Warrenton 
Place  and  lands  «f  McDowell,  being  the  same 
tract  of  land  conveyed  to  Southern  Granite 
Company  by  T.  J.  Strait." 

E.  D.  Blakeney,  of  Kershaw,  and  Klrk- 
land  &  Eirkland,'  of  Camden,  for  appellants. 
W.  P.  Robinson  and  Ernest  Moore,  both  of 
Lancaster,  for  reqiondents. 

WAITS.  J.  This  action  was  commenced 
by  the  respondents  as  coplaintlllte  to  fore- 
close a  mortgage  for  $15,000,  securing  a  note 
for  that  amonnt  executed  and  delivered  on 
May  4,  1906,  by  the  Southern  Granite  Com- 
pany to  T.  J.  Strait,  covering  1,093  acres  of 
land,  on  tbe  line  of  Kershaw  and  Lancaster 
counUes,  whereon  the  Granite  Company  op- 
erated Its  rock  quarry.  The  mortgage  was 
recorded  In  both  counties,  In  September, 
1906.  On  Bfay  6,  1906,  the  said  Strait  made 
a  so-day  promissory  note  to  the  Charlotte 
National  Bank  for  $3,000,  and  assigned  as 
security  tor  the  same  the  aforesaid  $16,000 
given  him  1^  the  Granite  Company.  This 
note,  with  tbe  collateral  mortgage,  on  No- 
vember 11,  1910,  was  transferred  by  the 
Charlotte  National  Bank  to  the  Farmers' 
Bank  &  Trust  Company,  which,  as  holder  of 
this  note,  Joined  with  Strait  to  foreclose 
said  mortgage.  After  issue  was  Joined  the 
cause  was  referred  to  Paul  Moore.  Esq.,  as 
special  referee,  to  hear  and  determine  all 
issues  of  law  and  fact  The  said  referee 
made  hla  report  In  favor  of  the  plaintiffs. 
Exceptions  were  duly  taken  to  this  report 
by  the  Charlotte  Trust  Company  and  South- 
em  Granite  Company,  and  these  exceptions 
were  heard  by  his  honor.  Judge  Sease,  who 
overruled  these  exceptions  and  sustained  tbe 


report  of  the  refnee.  From  this  decree  of 
hla  honor.  Judge  Sense,  the  ank^ants  ap- 
peaL  The  reports  of  the  special  referee 
and  the  decree  of  his  honor  should  be  set 
out  In  the  r^rt  of  ttie  case,  for  a  proper 
understanding  of  fba  same. 

[1]  The  first  exception  is:  "For  that  his 
honor  erred  In  holding  that  the  execution 
and  subscription  of  the  mortgage  bonds  of 
tbe  Granite  Company  by  T.  J.  Stnlt  as  sec- 
retary of  said  company,  which  bonds  prof- 
fered on  their  face  to  be  secured  by  first 
and  second  mortgages  did  not  operate  as 
an  eBtoK>el  upon  said  Strait  Individually, 
so  as  to  preclude  him  from  asserting  the 
prltnity  of  his  mortgage;  whereas,  bis  hon- 
or should  have  held  that  tbe  said  Strait  by 
participating  and  co-operating  with  the  stock- 
holders and  directors  in  the  proceedings  of 
said  compai^  leading  up  to  and  resulting 
In  Issuance  of  said  mortgage  bonds,  and  In 
subscribing  the  execution  of  same,  and  In 
placing  them  before  the  public,  is,  in  equity, 
by  such  conduct  estopped  from  asserting 
as  prior  the  mortgage  of  the  company  held 
by  him."  This  exception  cannot  be  sustain- 
ed. The  mortgage  of  Strait  was  on  record 
in  the  proper  <^cee,  both  In  Kershaw  and 
Lancaster  counties*  and  the  purchasers  of 
these  bonds  issued  by  tbe  exercise  of  the 
slightest  care  could  have  ascertained  Uiat 
this  mor^ge,  given  for  purdiase  money, 
was  open  and  unsatlsfled.  Tbe  mere  keep- 
ing silence  in  regard  to  it  on  the  part  of 
Strait  cannot  operate  so  as  to  find  an  es- 
toppel against  him.  It  was  Incnmbent  on 
the  purchasers  of  the  bonds,  or  those  intend- 
ing to  make  loans  on  mortgages,  to  examine 
the  title  and  make  an  Inspection  of  the  rec- 
ord, and  the  presumption  Is  that  this  waa 
done.  Mills  v.  Graves.  38  lU.  465,  87  Am. 
Dec.  317;  Brinckerhoff  v.  Lansing  4  Johns. 
Ch.  (N.  T.)  65,  8  Am.  Dec.  538. 

[2]  The  alleged  misrepresentation  consists 
solely  In  the  bond  headings,  "First  Mortgage 
Bonds"  and  "Second  Mortgage  Bonds" ;  such 
words  are  mere  general  recitals  by  way  of 
nomenclature  of  the  bond  Issues  of  the  com- 
pany. Nowhere  In  the  bonds  are  there  any 
affirmations  or  statements  that  there  Is  no 
other  mortgage  on  the  property  In  question, 
and  that  no  prior  mortgage  existed  In  favor 
of  Strait  It  Is  a  characterization  that  the 
bonds  are  a  certain  issue  designated,  "first" 
and  "second,"  issued  by  the  company  and 
secured  by  mortgage.  There  Is  nowhere  In 
the  body  of  the  bond  any  affirmation  that 
It  Is  the  first  mortgage  or  lien  on  the  prop- 
erty in  question,  and  a  general  redtal  does 
not  furnish  a  basis  for  estoppel.  Blgelow 
on  Estoppel,  302. 

The  mere  fact  that  Strait  signed  the  bonds 
In  his  official  capacity  as  secretary  of  the 
Southern  Granite  Company  In  pursuance  of 
a  resolution  of  the  stockholders  of  the  com- 
pany is  not  such  a  voluntary  act  on  his  part 
as  would  estop  him  from  asserting  his  in- 
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dividual  claim,  as  hia  mortgage  was  on 
record,  notice  to  the  whole  world,  and  there 
Is  no  evidence  that  the  taoldars  of  any  of 
the  bonds  claim  that  they  rdled  on  any  state- 
ment,  representation,  or  act  of  Strait  that 
would  estop  him,  other  than  the  mere  gen- 
eral redtal  In  the  bonds*  nomenclature  of 
"first"  and  "second"  mortgage,  lliere  Is  no 
evidence  that  they  examined  the  records, 
and  no  evidence  that  th^  took  the  trouble 
to  ascertain  whether  the  T.  J.  Strait,  who 
held  the  mortgage  on  record  in  two  coun- 
ties, was  the  same  T.  J.  Strait,  who  signed 
the  bonds  as  secretary  of  the  Southern  Oran- 
ite  Company.  Strait's  signing  the  bonds  in 
question  under  the  clrcnnistanceB  he  did  was 
an  official,  and  not  an  Individual  act,  and 
it  was  not  necessary,  and  in  fact  be  could 
not,  by  any  anthorl^  or  power,  put  In  any 
statement  of  his  individual  rights  in  the 
premises  in  any  instmment  signed  by  him 
in  the  disdiarge  of  an  offldsl  doty,  and  un- 
der the  direction  of  the  stockholders  so  as 
to  operate  as  an  estoppel  i^n  him.  Blge- 
low  on  Estoppd  f?A  Ed.)  275;  Wright  v. 
DeGroff,  14  Mich.  164. 

[S]  The  second  exception  assigns  error  on 
the  part  of  the  circuit  Judge  In  holding 
that  the  burden  was  upon  the  appellants  of 
showing  affirmatively  that  they  had  been 
misled  to  thtir  injury.  The  referee  and  cir- 
cuit Judge  both  concluded  that  the  doctrine 
of  estoppel  can  be  Invoked  by  the  party  set- 
ting it  up  showing  that  he  had  been  misled 
to  his  injury.  This  conclusion  of  the  ref- 
eree and  circuit  Judge  Is  fully  supported  by 
the  following  authority:  Bigelow  on  Estop- 
pel (3d  Ed.)  434;  Bethune  v.  McDonald,  36 
S.  G.  93,  14  S.  E.  674;  Gaston  v.  Branden- 
burg, 42  S.  C.  848,  20  S.  E.  167 ;  Scarborough 
V.  Woodley,  81  S.  G.  329,  62  S.  E.  405— and 
for  this  and  the  reasons  in  overruling  ex- 
ception 1  this  exception  is  overruled. 

[4]  The  third  exception  is  overruled  for 
the  reason  that  this  was  a  matter  purely 
within  the  discretion  of  the  court,  and  we 
see  no  abuse  of  discretion  on  the  part  of 
his  honor. 

The  fourth,  fifth,  and  sixth  exceptions  are 
overruled  for  the  reason  that  no  exceptions 
were  made  to  his  honor's  finding  of  facts, 
and  we  see  nothing  erroneous  in  his  con- 
clusions of  law  as  to  these  matters. 

[6]  The  referee  and  circuit  Judge  concur- 
red in  th^r  findings  of  facts  and  it  Is  in- 
cumbent on  the  appellants  to  satisfy  this 
court  by  the  preponderance  of  the  evidence 
that  his  honor,  the  presiding  Judge,  erred 
in  his  findings  of  fact,  and  this  they  have 
failed  to  do.  Lumber  Go.  v.  Stallings,  91  S. 
O.  476,  74  8.  E.  1072;  Leiand  t.  Morrison.  02 
S.  G.  601,  76  S.  E.  889. 

JntUiment  afilrmed. 

GABY,  G.  J.,  and  FRASER,  J.,  concur. 
HYDBICK,  J.,  concnrs  in  result 


DAVIDSON     DAVIDSON  et  aL 

(Supreme  Conrt  of  Appeals  of  West  "nrgiiiia. 
Sept  80,  19ia   Rehearing  Denied 
Nov.  14,  1913.) 

(BvUahM  by  Ms  OourtJ 

1.  WXLLS  ^  59*)— GOMTBAOI  TO  BIAKS  WHX 
— COHSID  EHATION— WABRA.NTT. 

A  parol  contract  between  an  unmarried 
woman  and  her  seducer,  a  man  of  large  prop- 
erty, shortly  after  the  tdrth  of  her  child,  upon 
consideration  that  if  she  would  not  prosecute 
him  for  bastardy  he  would  "provide  for  her  and 
her  child  by  will  and  that  he  would  make  the 
same  provision  for  them  as  if  he  were  married" 
to  her,  considered  in  the  light  of  the  surround - 
iDK  facts  and  circnmstances,  is  supported  by  a 
sufficient  consideration  and  is  sufficiently  defi- 
nite and  certain  in  terms,  to  be  bbuUng  on  ids 
estate  and  enforceable. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Di^.  I  166;  Dec.  Dig.  |  C9.*] 

2.  Wills  ({  68*)— Coimuor  to  Makb— Bh- 

TOBCXKXIIT. 

An  oral  contract  to  make  a  will,  if  cer- 
tain and  definite  in  its  terms,  and  upon  suffi- 
cient consideratioD,  if  equitable,  is  valid,  and 
enforceable  against  the  estate  of  a  decedent, 

as  any  other  valid  eontraet   

[Ed.  Note.— For  other  cases,  see  WJHb,  Gent 
Dig.  H  164,  166:  Dea  Dig.  |  68.*] 

3.  WnxB  a  68*)— GoHTRAOT  TO  Mad— Evi- 

DENCB. 

GoQtracts  of  this  character,  however,  are 
viewed  by  courts  with  suspicion,  are  not  ^vor- 
ed,  and  to  be  enforceable  must  be  uptm  suffi- 
cient consideratioa,  be  equitable,  and  definite 
and  certain  In  their  terms,  and  clearly  proven. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  if  164,  165:  Dec  Dig.i  5a*] 

Appeal  £rom  Circuit  Gourt,  Monroe  Gounty. 

Bill  by  Willtam  A.  Davidson,  administra- 
tor, against  Oeorge  T.  Davidson  and  others. 
Decree  for  plaintiff,  and  defendants  French 
Shults,  his  next  friend*  and  others  appeaL 
Affirmed. 

J.  W.  ArbntiUe,  at  Lewtobnrg^  and  6.  G. 
Osborne,  of  Keenan,  for  appeUants.  Sanders 
&  Crockett,  of  Bluefldd,  and  X  X*.  Rowan 
and  Clark  ft  Keadle^  all  of  Union,  for  appr- 
ise. 

MILLER,  X  Appellants,  Susan  fihultz  and 
French  Shults,  an  infant  by  Susan  Shultx, 
his  next  trloid,  Intervened  by  petition  In  the 
suit  by  plaintiff  to  convene  the  creditors 
and  marshal  the  assets  of  G.  H.  Davidson, 
deceased,  and  because  of  deficiency  of  per- 
sonal assets,  to  obtain  a  decree  for  the  sale 
of  sufficient  of  decedents  lands  to  pay  cred- 
itors In  fnll. 

Frwdi  Shnlti,  as  the  petitions  attunr,  Is 
the  Illegitimate  son  ot  Snsan  Bhulta,  |^  the 
deceased  O.  H.  Itertdson.  The  object  of  the 
petitions  was  to  «iforce  specific  performance 
of  an  alleged  ocmtract  betweoi  Susan  EBmlts 
and  said  Davldacm  In  his  life  ttme^  made  for 
her  own  and  the  benefit  of  hor  Infant  son,  as 
it  Is  alleged  in  oonsideratlfm  of  her  forbear- 
ance to  sne  Davldacm  for  breadi  of  iwomise 
of  marriage  and  in  bastardy  proceedings  pro- 
posed or  threatened  by  her. 
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:  AoDordIng  to  her  Indivldoal  petitton  the  al- 
leged contract  between  petitioner  and  David- 
eon  was,  snlMtantlally,  that  eald  Davidson, 
twlng  at  the  birth  of  her  child  possessed  of  a 
large  estate^  and  being  deelioos  of  concealing 
fEiMn  his  tether  the  paternity  of  the  child, 
tor  fear  that  hla  father  would  dlalnHwlt 
him,  shortly  after  the  Urth  of  the  ddld, 
promised  and  agreed  with  her,  In  considera- 
tion that  she  would  not  tnstltate  sndi  bas* 
tardy  proceedings  "to  provide  for  her  and 
the  child  by  will  and  that  he  woold  make 
the  same  provision  for  them  as  If  he  were 
married  to  petitioner."  She  alleges  that 
decedent  reiterated  this  promise  to  petition- 
er's mother  and  to  her  sisters,  "telling  them 
to  tell  and  assnre  her  for  him  that  he  wonld 
provide  for  her  and  her  child.  If  she  would 
not  Bwear  the  chUd  to  him."  She  further 
alleges  that  in  consideration  of  said  promis- 
es and  the  lore  and  affection  had  for  and 
confidence  and  trust  reposed  In  him  she  ab- 
stained from  bringing  suit  or  taking  any  ac- 
tion In  the  courts  against  decedent,  and  so 
continued  and  remained  true  to  him  up  to 
the  time  of  his  death. 

Another  allegation  of  her  petition  Is  that 
"in  pursuance  of  this  contract  and  agree- 
ment the  said  C.  H.  Davidson  executed  a 
will  and  in  It  made  provision  for  petitioner 
and  left  to  her  said  son  •  *  *  the  sum 
of  110,000  of  wlklch  said  will  he  duly  In- 
formed this  petitioner";  "that  afterwards 
he  destroyed  this  will  and  declared  his  In- 
tention of  increasing  this  legacy  to  the  sum 
of  $30,000.  but  if  he  made  another  will  It 
has  not  been  found."  ^e  dtarges  "that  at 
the  time  the  said  0.  H.  Davidson  destroyed 
said  will,  he  was  not  in  a  mental  condition 
to  know  or  nnderstnnd  v^t  he  was  doing." 
The  petition  contains  a  charge  that  by  rea- 
son of  said  contract  to  provide  tax  her,  as 
If  married  to  him,  p^tloner  has  the  right 
to  diarge  hla  estate  with  a  large  sum,  to-wit 
one  third  of  the  value  of  said  estate  for  her 
life. 

The  prayer  of  the  petition  Is  that  the  pei^ 
sonal  representatives  and  heirs  of  decedent 
be  treated  as-  trustees  holding  for  her  benefit 
the  estate  of  which  the  said  C.  H.  Davidson 
died  seized. 

In  the  petition  of  the  infant  petitioner,  by 
his  mother  as  next  friend,  the  inducement 
and  consideration  for  the  alleged  contract 
are  stated  substanttally  as  In  her  petition, 
and  the  contract  alleged  to  have  been  made 
on  bdialf  of  petitioner  coincides  in  part 
with  the  contract  as  alleged  in  her  petition, 
as  follows:  "That  the  said  Charles  H.  David- 
son then  promised  the  mother  of  this  peti- 
tioner that  if  she  would  not  institute  the 
.said  proceedings  against  him  that  he  would 
provide  for  her  and  this  petitioner  by  will 
the  same  as  if  Ihey  were  married."  But  fol- 
lowing that  allegation  Is  this  charge:  "That 
he  afterwards  promised  her  to  leave  this  pe- 


titioner 91S.000.00  by  his  will,  If  she  would 
not  sue  him,  and  repeatedly  smt  these  piom- 
LieB  to  faw  by  others,'*  and  that  he  repeated 
this  proposition  to  petltloner*a  grandmother 
and  aonts. 

The  prayer  of  ttils  petition  is  Out  petition- 
er "be  allowed  his  claim  of  fU^OOCOO  as 
aforesaid  against  the  estate  ot  Ob&a.  H.  Da- 
vidson, deceased." 

There  was  a  demurrer  to  these  petitions 
by  the  adult  defendania,  who  also  answered, 
putting  In  issue  every  material  allegation 
therein;  and  the  infant  defendants  also  an- 
swered  formally  by  their  guardian  ad  litem, 
and  on  final  hearing  on  pleadings  and  prooft 
teken  and  the  report  of  the  master  commis- 
sioner, and  exception  thereto,  by  defendants, 
the  court  below  denied  petitioners  any  relief 
and  dismissed  their  petitions  out  ot  the  cause, 
and  that  is  the  decree  which  they  seek  te 
have  reversed  on  this  appeal. 

The  commissioner  In  his  report  found  that 
O.  H.  Davidson  agreed  with  Susan  Shultz  to 
provide  for  her  In  his  will  a  comfortable  sup- 
port for  her  life  time,  provided  she  would 
not  sue  him  for  breach  of  promise  of  mar- 
riage or  bastardy,  "that  it  will  take  $181.25" 
per  year,  and  which  on  the  basis  of  her  life 
expectancy,  10.705  years,  would  amount  to 
$1,940.28,  whi(^  sum  he  found  In  her  favor, 
'  to  be  paid  out  of  decedent's  estate  as  a  gen- 
eral lien ;  and  he  found  In  favor  of  the  in- 
fant petitioner  the  sum  of  $15,000.00  to  be 
likewise  paid  out  of  the  estate  of  decedent 

[1]  It  Is  conceded  by  counsel  that  a  con- 
tract to  make  a  wlU^  if  certain  and  definite 
in  Its  terms  and  upon  sufiicient  considera- 
tion, is  valid,  and  like  any  other  contract, 
and  that  by  the  same  rules  it  will  be  en- 
forced. For  this  there  is  abundant  author- 
ity. Page  on  Wills,  §{  70-88;  Gardner  on 
Wills,  Ch.  IV,  is  19-21;  1  UnderhlU  on  the 
Law  of  WUIs,  U  285-294;  Johnson  v.  Hub- 
bell,  10  N.  J.  Eq.  332,  60  Am.  Dec.  773,  and 
note,  p.  783;  Rice  v.  Hartman,  84  Va.  251, 
4  S.  E.  621 ;  Cox  v.  Cox,  26  Grat  (Va.)  SOS, 
Anno.  107,  and  note.  The  law  in  such  cases 
is  the  same,  substantially,  as  in  the  cases  of 
parol  contracts  for  deeds.  Frame  v.  Frame, 
32  W.  Va.  463,  9  S.  E.  901,  5  L.  B.  A.  S23; 
Burkholder  v.  liudlam,  30  Orat  (Va.)  266, 
Anno.  94,  and  note,  32  Am.  Bep.  668;  Town- 
send  V.  Vand^werker,  160  U.  S.  171, 16  Sup. 
Ot  258,  40  L.  Ed.  383. 

[2]  It  Is  practically  conceded,  also,  that 
the  consideration  for  the  alleged  promise  set 
forth  in  the  petitions  would  be  sufficient  to 
support  a  vidld  pronlse  by  decedent  to  pro- 
vide tor  petitioners  by  wUL  8o  the  contro- 
versy here  Is  narrowed  to  tiiree  qoestions, 
namely:  First,  Is  the  contract  alleged  defi- 
nite and  certain  so  as  to  be  enforceablet  Sec- 
ond, if  It  Is,  Is  the  contract  provoi  as  alleg- 
ed, or  does  tibe  proof  show  any  contract  with 
decedent  whidi  is  enforceable?  Third,  if  a 
valid  contract  Is  alleged  and  provoi,  la  it 
affected  by  the  statute  of  frauds,  or  taken 
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out  of  tbe  statDte  of  frauds  by  part  vortovnh 
ance  of  tike  otmtrsct  by  petttlono'  Bann 
Sbtata? 

On  tbe  first  pnvositloii,  according  to  tbe 
petltioiu^  the  alleged  pnnnlse  of  decedent, 
for  the  conslderatloii  alleged,  was  to  provide 
fi>r  petltlmier  and  hoc  child  by  will,  making 
the  same  provislott  for  them  aa  if  he  waa 
married  to  her.  What  Is  the  meaning  of 
such  a  promifle?  Does  It  amount  to  a  pxom- 
lae  by  decedent,  as  the  petitions  imply,  to 
will  to  petitioner  all  the  propOTty  of  whlt^ 
he  might  die  seized?  If  so,  In  what  propor- 
tion? Or  doea  it  mean  such  parts  of  dece- 
dent's estate  as  petitioners  would  take,  If 
marriage  had  followed,  and  without  will? 
Decedent,  if  married,  might  have  disposed  of 
his  estate  by  will  so  as  to  wholly  cnt  oat  his 
child,  bat  not  bis  widow.  Would  the  allied 
contract  bare  prevented  sw^  disposition  (tf 
Us  estate?  These  are  some  of  the  Qnestions 
naturally  presented  in  connection  with  tbe 
alleged  contract.  Mr.  ]^ge  in  his  work  on 
wills,  on  the  subject  of  the  certainty  of  suc^ 
contracts,  referring  in  foot  note  to  the  ded- 
riona,  gives  illustrations  of  contracts  whldi 
have  been  held  Invalid  and  of  others  held 
to  be  valid,  as  follows:  "A  contract  to  bring 
up  a  child,  educate  It  and  make  it  the  ^leir* 
of  {womlsor  has  been  held  to  be  unenforce- 
able In  Kentucky.  And  an  ante-niqitial  con- 
tract by  which  the  husband  agrees  to  adopt 
his  wife's  children  by  a  former  marriage  as 
his  *belr8'  has  been  beld  not  to  be  a  promise 
to  make  a  devise  of  the  husband's  property 
to  them,  but  to  leave  the  husband  with  the 
same  power  of  ezdudlng  them  from  a  share 
in  his  Illinois  rei^  that  he  wonid  have  bad 
of  CEduding  hla  own  children.  A  similar 
contract  has  been  held  valid  and  enforceable 
in  Missouri.  Or  tbe  promisor  may  deflnltely 
intend  to  make  some  testamentary  disposi- 
tion of  his  property  In  favor  of  promisee,  but 
he  does  not  decide  what  provision  he  will 
make.  Thus,  he  may  agree  to  leave  prom- 
isee 'as  much  aa  any  relation  he  had  on 
earth,'  or  ttiat  while  promisor  lived  promisee 
shoald  have  a  good  home,  and  at  his  death 
she  shoald  be  provided  tor  so  that  she  should 
never  want  as  long  as  she  lived;  or  that 
be  will  provide  for  the  adopted  child  as  he 
does  for  his  own  children,  and  his  will  makes 
his  own  children  residaaiy  legatees.  These 
agreements  are  too  Indefinite  to  be  enforced. 

"An  agreement  In  writing  to  leave  by  will 
to  an  employ  u  much  as  he  would  lose  by 
declining  an  offer  of  a  partnership  In  a  com- 
petli^  firm,  in  conaideratlon  of  bis  declin- 
ing such  offer  and  ranaining  in  the  employ 
of  promisor  was  held  to  be  too  indefinite  for 
enforcement  In  law  or  In  eqnlty.  Bnt  a 
promise  to  leave  promisee  so  much  prop«^ 
ty  'that  she  need  not  to  work,*  or  to  leave 
her  'Independently  rich,'  or  to  make  her 
Ills  heir,'  or  to  leave  promisee  all  tbe  prop- 
erty that  promisor  ovnied  at  his  death ;  or  to 
leave  promisee  *a  child's  share*  In  the  estate 
of  promisor,  where  promisor  was  at  the 


date  of  the  contract  and  alwajv  mnalned 
diildlees;  or  to  make  *adeqiiate  eompoua- 
tlon,'  have  been  hdd  to  be  definite  enoogb  to 
maintain  an  action  upon. 

"A  contract  to  bcxineath  so  much  ct  an 
annnUr  as  should  ronain  tmeipaided  at  the 
death  of  the  annuitant  Is  aifmceablsb  mh 
though  the  amount  is  uncertain.** 

In  the  Interpretation  of  contracts  we  must 
always  keep  la  mind  tbat  it  la  the  policy 
of  the  law  to  give  force  and  ^Eect  ther^,  if 
possible,  and  within  well  recognixed  canons. 
On  the  question  of  the  deflnlteneaa  and  cer- 
tainty necessary  to  give  effect  to  a  contract, 
one  salutary  rule  is  that  that  wtu  be  regard- 
ed definite  and  certain  which  by  reference  to 
the  facte  and  drcomstances  surrounding  the 
parties,  and  which  were  evidently  ia  mind 
when  makliv  the  contract,  can  be  rendered 
certain  and  definite.  In  this  case  tbe  parties 
to  tiie  contract  were  not  married.  Accord- 
ing to  the  petitions  marriage  was  contem- 
plated after  the  death  of  decedoita  father. 
What  was  evldratly  intended  by  the  parties 
to  the  contract  was  Hut  decedent  would  In 
the  mean  time  so  provide  by  will  that  In  the 
event  of  his  deatb  the  woman  he  had  seduc- 
ed, and  the  child  by  that  act,  should  be  pro- 
vided for,  and  In  case  of  his  death  lAouId 
have  of  his  estate  what  they  would  naturally 
take  without  will  if  marriage  had  ensued, 
and  the  relation  of  hnsband  and  wife  and 
parent  and  child  had  thereby  been  establish- 
ed. So  Interpreted,  Is  not  the  contract  al- 
leged suffldently  definite  and  certain  to  be 
enforceable?  We  axe  disposed  to  hold.  In 
the  light  of  the  tecte  alleged  attntding  the 
making  of  tbe  contract,  and  tbe  situation 
and  drcumstanees  of  the  parties,  tliat  the 
ocmtract  was  valid  and  binding,  and  enforce- 
able, and  with  tbe  drcnlt  court  to  hold  the 
demurrers  properly  overruled- 

WhUe  it  is  true  t3ie  mother  In  her  peti- 
tlott  alleges,  rather  Inconsistently  with  the 
terms  of  the  contract  as  alleged,  tbat  dece- 
dent In  pursuance  of  the  cmtract  executed  a 
will  making  provision  for  ber  and  leaving  to 
her  son  $10,000;  and  In  tb»  petltloa  filed  on 
behalf  of  the  son,  alleges  that  decedent  aft- 
erwards  promised  to  leave  him  116,000.00, 
these  allied  acte  and  promises  of  decedent 
could  not  take  away  the  rigfatt  of  petition- 
ers  under  tlie  cwtract,  unless  they  should 
elect  to  Accept  sadi  provisions  In  full  per^ 
formance  of  the  contract  as  orta^nally  made 

[i]  Tbe  next  inquiry  is,  does  the  proof  es- 
tablish the  contract  as  all^^  or  any  con- 
tract enforceable  against  decedmt's  estate} 
We  do  not  think  it  arises  to  tbe  Agnlty  of 
full  and  clear  proot  required  in  all  sadi  cas- 
es. It  is  conceded  that  the  evidence  of  Mlsa 
Shnlti;  objected  to,  is  wholly  Incompetent 
But  if  It  could  be  considered,  what  does  it 
amount  to?  The  substance  of  it,  so  far  as 
it  applies  to  any  contract  witli  decedent,  la 
that  some  two  days  after  the  Urth  of  the 
child  decedent  visited  her  at  her  room,  and 
in  the  presence  of  her  rister  Um.  Heavotei^ 
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and  with  the  child  In  his  azms,  acfcoowleds- 
ing  It  to  be  Ilia  own,  nld  to  Iwr  that  be  did 
not  want  any  trouble,  and  did  not  want  hw 
to  Bwear  the  child  to  him,  tbat  be  nwant  to 
take  care  of  her  and  the  diild,  and  told  her 
Ostet  to  take  care  ,  of  them,  tbat  he  meant 
to  take  care  of  them,  and  meant  to  give  them 
every  thing  he  bad,  uid  that  he  did  not 
want  any  tronble  for  fear  hla  &tber  would 
dialnhetit  him,  and  tbat  he  meant  to  man^y 
her  after  his  tether's  death.  She  also  swears 
tbat  he  stated  the  same  thing  to  her  mother 
and  requested  her  not  to  allow  witness  to 
swear  the  child  to  him,  or  soe  blm,  and  that 
he  meant  that  all  be  had  was  for  her  and  the 
child,  and  tbat  be  meant  to  will  or  give  it 
to  them.  TAd  this  language  of  decedent 
amount  to  more  than  the  expression  of  a 
then  present  purpose  to  so  provide  by  will 
for  petitioners?  We  hardly  think  so.  True 
we  may  say  It  evinced  great  anxiety  on  his 
part  not  to  be  exposed,  and  he  evidently 
meant  by  representing  his  purposes  to  pro- 
vide for  her  to  persuade  Miss  Sbults  not  to 
sue  blm.  But  did  It  all  amount  to  a  con- 
tract? Did  both  parties  understand  that 
they  were  entering  into  a  solemn  contract 
that  was  to  be  enforceable  and  legally  bind- 
ing on  him  In  tbe  courts,  cutting  off  other 
disposition  of  his  property  by  will  or  other- 
wise for  all  time?  We  cannot  so  interpret 
tbelr  conversation  as  detailed  by  the  witness. 
Nor  Is  the  case  strengthened  by  her  testlmo- 
uy,  tbat  decedent  afterwards  told  her  be  had 
provided  for  her  and  her  chud  by  his  will. 

But  now  as  to  the  evidence  of  Mrs.  Heav- 
ener,  the  sister,  present  at  the  time  of  the 
alleged  contract.  The  whole  of  her  evidence 
as  to  what  took  place  between  decedent  and 
her  sister,  In  the  latter's  room  on  the  occa- 
sion of  the  alleged  contract  Is  in  substance 
this ;  addressing  the  witness,  decedent  said,  "I 
want  you  to  be  good  to  Susan  and  take  good 
care  of  the  boy  for  I  have  made  promises  to 
her  and  mean  to  fulfill  them."  She  says 
there  was  no  one  present  but  Susan,  herself, 
Mr.  Davidson  and  the  baby.  What  promises 
he  is  supposed  to  have  referred  to  does  not 
appear.  The  witness  had  heard  all  the  con- 
versation between  deceased  and  her  sister, 
as  detailed  by  the  latter  In  her  evidence, 
which  we  do  not  think  amounted  to  a  con- 
tract, tboogh  imposing  on  him  moral  obliga- 
tions. He  may  hare  been  referring  to  his 
previous  promises  of  marriage,  for  Miss 
Shultz  does  not  swear  tbat  deceased  had  ev- 
er before  tbat  promised  to  make  provision  for 
her  and  her  child  by  will.  Mra  Heavener 
further  swears  that  Davidson  left  her  sister's 
room  on  the  occasion  just  referred  to,  and  as 
he  left  the  house,  he  said  to  ber  "be  good  to 
Susan  and  take  good  care  of  the  child  and 
not  let  her  swear  the  child  for  It  migbt  cause 
tronble  at  home,  that  he  was  afraid  his 
fatlier  would  disinherit  blm  and  for  me  to 
go  back  uiMtalrs  and  tell  Susan  not  to  tron- 
ble for  be  Intended  to  do  everything  for  them 
he  bad  prondsedi'* 


But  Uila  wltneu  gives  erldotee  oi  anothw 
agreement  some  six  weeks  after  the  birth  of 
the  child,  when  her  brothers  James  and 
Fblneaa  had  come  to  see  her  sister  Susan 
and  to  bave  ber  ewear  the  child  to  David- 
son. She  says  Davidson  was  there,  and 
took  her  out  and  xequeeted  ber  to  go  to  her 
sister  Susan  and  tell  her  not  to  swear  the 
child  to  him,  and  that  be  would  give  her 
and  the  child  everything  that  be  possessed ; 
tbat  she  communicated  tbeae  promises  of 
Davidson  to  her  sister,  and  persuaded  there- 
by she  was  prevented  from  Instituting  suits 
against  blm.  S3ie  says  (Davidson  knew  on 
this  occasion  the  purposes  of  her  brothers 
who  were  present  on  tbat  day.  Mrs.  Heav- 
ener also  swears  that  later  Davidson  said  to 
her  he  wanted  her  to  quit  wwrylng  lOiout 
Susan  and  the  ddld.  for  be  had  willed  tbe 
boy  and  ber  thirty  thousand  dollars,  tbat 
she  told  blm  she  did  not  want  money  without 
protection,  that  he  replied  tbat  he  had  will- 
ed them  the  money  and  intended  to  protect 
them  toa 

We  must  admit  tbat  tbe  alleged  proposi- 
tion of  Davidson  to  Hiss  Shultz.  throogb  Mrs. 
Heavener,  on  the  latter  occasion  rises  more 
nearly  to  the  dignity  of  a  contract  than  the 
former,  given  in  evidence  by  petitioner  and 
this  witneea  Bat  how  he  was  to  give  them 
his  property,  whether  by  deed  or  will  does 
not  appear.  But  this  witness  says  David- 
son subsequently  told  her  he  had  willed  pe- 
Utloner  thirty  thousand  dollars.  Phineas 
Shultz,  the  brother,  swears,  that  on  the  oc- 
casion of  his  and  bis  brother's  visit,  the 
same  upon  which  Davidson  is  represented 
by  Mrs.  Heavener  to  have  communicated 
through  her  tbe  proposition  to  her  sister, 
that  when  told  something  would  have  to  be 
done,  his  rister  said  she  would  see  Davidson, 
that  she  went  to  him  and  after  they  had 
talked  some  little  time  she  came  back  and 
reported  that  Davidson  did  not  want  her  to 
swear  the  child  to  bim,  and  that  "he  would 
either  marry  her  or  would  make  tbem  enti- 
tled to  what  he  possessed."  This  statement 
he  repeated  on  his  cross-examination.  This 
evidence  of  what  occurred  on  the  occasion 
in  question,  and  the  theory  of  a  proposition 
made  by  Davidson  to  Miss  Shultz,  through 
Mrs.  Heavener,  Is  not  exactly  In  harmony. 
According  to  Mrs.  Heavener  the  alleged  prop- 
osition made  through  lier,  was  the  accepted 
one,  and  the  one  on  which  her  sister  acted. 
Tbe  proposition  according  to  her  brother  was 
that  deceased  would  either  marry  her  or 
give  her  aU  he  possessed. 

According  to  the-mother,  Mra  Mary  Shultz, 
Davidson  said  to  her,  on  the  occasion  of  his 
first  visit,  after  the  birth  of  the  child :  "Take 
good  care  of  Susan  and  the  boy,  I  am  going 
to  marry  Snsie  and  you  tell  her  not  to  sue 
or  swear  tbe  child  to  me,"  and  that  he  bad 
thirty  thousand  dollars  that  he  intended  for 
tbem.  She  says  Davidson  requested  her  to 
commnnlcate  this  message  to  ber  daughter, 
which  sbe  did.  The  testtmonr  oC  Mrs.  Burd, 
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the  oQier  dster,  li  stibstantlally  the  same  as 
that  of  the  mother.  OOier  witnesses  swear 
to  conTersations  with  and  declarations  of 
Davidson  in  his  Ute,  that  he  had  willed  his 
property  or  money  to  petltkmers,  and  that 
he  Int^ded  to  many  her,  eta 

Many  letters  from  Davidsoa  were  Intro- 
4iioed,  in  confie(!tl<m  with  tiie  evidence  ot 
Miss  StaultB,  covering  a  period  of  ^f^bt  or 
nine  years,  before  his  death,  which  were  ob- 
jected to,  all  «ipres8lnc  great  love  and  af- 
fection for  mother  and  son,  and  holding  out 
assurances  of  his  purpose  to  folflU  nis  pnim- 
1888.  In  none  of  them,  however.  Is  any  ref- 
oenee  made  to  his  alleged  pzomlaes  to  make 
a  will,  or  leave  petitioners  his  property. 

Again,  we  Inqolre,  la  all  this  competent 
«rtdenoe  sufficient  to  establish  the  contract 
as  alleged,  or  any  omtract  rafonseable  In 
law  or  equity?  Certainly  it  does  not  <deaTly 
establish  a  spectflc  contract  to  make  provi- 
AoD  for  petitioners  by  will,  giving  than  the 
same  as  th^  would  take  by  marriage.  But 
from  all  of  It  may  we  properly  extract  a  d^- 
nlto  and  certain  contract  or  pnuntse  baaed 
<m  good  consideration,  auch  as  is  alleged,  or 
ime  which  by  proper  amendment  might  be 
alleged,  and  mforceable  as  such?  We  ac- 
knowledge great  temptation,  under  the  dr- 
comstances  of  this  case,  to  strain  every  rule 
and  principle,  and  every  exertion  thereto,  in 
order  to  so  Interpret  the  evidence.  But  we 
have  been  unable  to  reach  the  conclusion  that 
any  definite  and  certain  contract  was  ever 
made  which  can  be  enforced.  We  ate  bound 
by  the  rule  that  such  omtEacta  are  viewed 
by  courts  with  suspicion,  are  not  favfflred, 
and  to  he  enforceable  must  be  upon  saffl- 
dent  cmalderatlon,  and  be  equitable,  and 
clear  and  definite  in  tmns.  Page  on  WUl>> 
H  71,  78;  Freeman  v.  Morris,  181  Wis. 
216,  100  N.  W.  988, 120  Am.  8t  Bep.  1038, 11 
Ann.  Gas.  481 ;  Swann  v.  Honsman,  00  Ya. 
816.  20  S.  E.  830;  Dlcken' v.  McKinley,  163 
lU.  318,  45  N.  E.  m,  64  Am.  St  Bep.  471 ; 
Wall's  Appeal,  lU  Pa.  400,  6  Aa  220,  56 
Am.  Bep.  288 ;  Wood  v.  Evans,  118  lU.  186, 
SS  Am.  Bep.  400. 

As  is  oftffii  said,  courts  cannot  make  con- 
tracte  for  parties,  or  render  by  judicial  de- 
dslou,  contracts  enfbreeable,  which  have  not 
been  rendered  so  the  previous  voluntary 
acts  of  the  parties.  Tbe  hardship  in  this 
case  is  great,  but  tbe  partlea  should  have  re- 
duced thdlr  contract  to  writing,  or  made  it 
clear  and  certain;  that  they  did  not  do  so 
during  the  long  period  that  intervened  be- 
tween the  date  of  the  birth  of  the  child  and 
the  death  of  decedoit,  is  a  drcomstence 
eylndng  the  fact  that  petitioners  relied  on 
deceased  to  fulfill  his  e^ressed  purpose  and 
intention  to  make  provision  for  them  by 
will,  but  without  a  contract  enforceable  by 
the  courts.  It  Is  unfortunate  ib&t  they  were 
not  better  advfaed — a  misfortune  which  can- 
not be  remedied  by  the  courts  by  unwar- 
ranted Judicial  action. 


No  legal  contract  havlDg  been  eetabllsbed 
it  la  unnecessary  for  ns  to  consider  the  ques- 
tion of  the  statute  of  frauds. 

Oar  condoaion  is  to  affirm  the  decree  be- 
low, and  we  will  so  order. 


BESERYE  GAS  00.  v.  CABBON  BLACK 
MEX5.  CO. 

(Sapreme  Goort  of  Appeals  of  West  Yii^nia. 
Sept  30,  1013.  Rehearing  Denied 
Nov.  14, 1913.) 

(SyOabiM  hy  the  Court.) 

1.  EVIDKNCB   (S  4ei*)— BOUNDABIKS  (|  II*)— 

Lease— Descbiption  of  Pbemibes. 

A  call  for  an  adjoinins  tract  of  land  as  a 
boundary  of  the  leas^  premisea  in  a  lease  con- 
taining but  one  description  of  tbe  premises  de- 
mised, which  description  is  dear,  certain,  and 
unambiffUDus,  cannot  be  ignored  or  rejected,  in 
the  Jadicial  interpretation  and  application  of 
the  description  to  its  aabject-matter;  nor  ia  it 
permissible  to  show,  by  parol  evidence,  facts  and 
circumstances  tending  to  prove  intent,  on  the 
part  of  the  lessor,  not  to  lease  part  of  the  land 
udnded  by  the  description. 

[Ed.  Note. — For  other  cases,  see  Evidenoe, 
Cent  Dig.  i|  2120-2133:  Dec.  Dig.  S  461;* 
Boundaries,  Cent-Dig.  U  02-94;  DecD^.  1 11.*} 
2.  Evidence  (S  441*)— F.U01.  Bviduicb— An- 

HISSIBIUTZ. 

Nor  is  it  permiauUe  to  show.  In  cmtra- 
dlctlon  of  the  terms  of  the  leaae^  diat  it  was 
verbally  understood  or  agr^  that  the  kawe  was 
not  to  have  a  portion  of  the  land  Its  terms  in- 

elude. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §|_1710. 1723-1763, 1765-1840,  2030- 
2047;  De<Cblg.|  441.*] 

8.  MiNiES  ASD  MimBAU  a  77*)— On. 

FOAFKITUEE, 

An  oil  and  gas  lease  binding  the  leasee  to 
drill  a  well  on  the  leased  premises  within  a  cer- 
tain period,  or,  in  lieu  thereof,  make  periodical 
payments  of  rental  or  delay  num^,  and  contain- 
ing no  clause  of  forfeiture,  is  not  forfeitable 
merely  by  nonpayment  of  the  rental  It  can  be 
terminated  ooly  by  surrender,  abandonment,  or 
expiration  of  the  tenn. 

CEd.  Note.— For  other  cases,  see  lOnes  and 
Minerals,  Gent  Dig.  f  204;  Dec  Dig.  {  77.*J 

Appeal  from  Circuit  Court,  Lewis  County. 

Bill  by  the  Reserve  Gas  Company  against 
the  Carbon  Black  Manofactoring  Company 
and  others.  Judgment  for  plalntUf,  and  the 
Manufacturing  Company  appeals.  Affirmed. 

Robert  L.  Bland*  of  Weston,  and  Davis  & 
Davis,  of  ClarksbuTft  for  appellant  A.  B. 
Fleming,  Cbariea  Powell,  and  Eembla  WUte^ 
all  of  Fairmont,  for  appellee^ 

POFFENBABQEB,  P.  Upon  the  bill  of 
the  Beserve  Gas  Company,  praying  cancella- 
tloa  of  a  lease,  for  oil  and  gas  purposes,  up- 
on a  small  area  of  land,  containing  one  acre, 
three  roods,  and  one-half  a  pole,  executed 
by  Charles  Butcher  and  wife  to  the  Carbon 
Black  Manufiactnrlng  Company,  a  corpora- 
tion, and  an  injunction  to  restrain  the  de- 
fendants from  operating  or  drilling  upon 
said  tract  of  land  for  oU  and  gas  or  from 
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taking  or  removliig  any  oil  or  gaa  therefrom, 
tbe  drcolt  court  of  Lewis  connty  decreed 
■cancellation  of  the  lease  and  perpetually  en- 
joined operations  thereunder ;  and  from  this 
decree  the  Carbon  Black  Manufacturing  Com- 
pany has  appealed. 

The  conflicting  claims  set  forth  In  the 
pleadings  and  the  Issues  made  arise  out  of 
the  following  facts :  Owning  two  parcels  or 
lota  carved  oat  of  a  tract  of  land  formerly 
belonging  to  Thomas  Batcher,  one  contain- 
ing 25.S  acres  and  the  other  11  acres,  ac- 
<H>rding  to  the  spedflcatlons  of  qoantl^  In 
the  deeds,  Granville  A.  Batcher,  on  Septem- 
ber 13,  1889,  executed  to  one  Fretts  an  oil 
and  gas  lease  thereon,  representing  the  com- 
bined area  to  be  49  acres.  This  lease  for  a 
term  of  20  years  was  afterwards  assigned 
to  one  Ira  I>e  Witt,  of  Pittsburg.  On  the 
23d  day  of  November,  1893,  Granville  A. 
Butcher,  by  a  deed  from  Louts  Bennett,  spe- 
cial commissioner,  obtained  another  small 
portion  of  the  Thomas  Butcher  land,  which 
had  been  conveyed  by  Thomas  Butcher  to 
Emmanuel  Butcher.  Between  what  he  had 
previously  owned,  and  the  lot  obtained  by 
the  Bennett  deed,  containing  one  acre,  three 
roods,  and  one-half  a  pole,  there  was  a  coun- 
ty road;  the  small  lot  lying  north  of  It,  and 
the  large  tract  sooth.  On  the  northeast  of 
the  larger,  tract,  the  one  included  in  the 
Fretts  lease,  ran  the  West  Fork  river,  and 
on  the  southeast  it  was  bounded  for  the  most 
part  by  a  tract  of  land  owned  by  Elizabeth 
Ervln.  On  the  southwest  lay  lands  of  C.  D. 
Devinney  and  C.  A.  Peters,  and  on  the  west 
and  northwest  were  lands  of  H.  B.  Batcher 
and  M.  E.  Batcher.  The  small  tract  acquir- 
ed by  the  Bennett  deed  was  bounded  on  the 
north  and  the  west  by  a  tract  of  land  con- 
taining 21.98  acres  which  had  been  conveyed 
by  Thomas  Batcher  to  Wm.  A.  Arnold,  who 
devised  it  to  Wilson  A.  Arnold,  by  his  will 
probated  July  23,  1890.  Granville  A.  Batch* 
er  did  not  own  the  one  acre,  three  roods, 
and  one-half  a  pole  tract  at  the  date  of  the 
Fretts  lease,  but  he  did  own  it  on  the  8th  day 
of  August,  1900,  the  date  of  the  oU  and  gas 
lease  to  the  ^outh  Fenn  Oil  Company  for  a 
term  of  ten  years  or  as  long  as  oil  or  gas  or 
either  of  them  should  be  produced  from  the 
land,  and  describing  the  premises  as  "bound- 
ed substantially  as  follows:  On  the  north 
by  the  lands  of  Wm.  A.  Arnold  and  others. 
On  the  east  by  lands  of  A.  W.  Woodford  and 
others.  On  the  south  by  lands  of  M.  Ervln 
and  others.  On  the  west  by  lands  of  G.  D. 
Devinney  and  othersL  Containing  49  acres 
more  or  less."  The  Fretts  lease  gives  the 
boundaries  as  follows:  "On  the  north  by 
West  Fork  river.  On  the  east  by  lands  of 
M.  Ervln.  On  the  south  by  lands  of  C. 
Flesher  &  O.  Devinney.  On  the  west  by 
lands  of  Wm.  Arnold  &  Brothers," — contain- 
ing 49  acres  more  or  less.  On  the  4th  day 
of  June,  1897,  Granville  Butcher  leased  the 
small  lot  north  of  the  rood  to  B.  W.  Boyd 
for  oU  and  gas  puzposes  for  a  term  of  five 


years,  and,  on  the  Ist  day  of  Jane,  1890,  to 
the  Eastern  OU  Company  for  like  purposes 
for  a  term  of  ten  years.  On  January  1, 1907, 
he  conveyed  the  land  by  deed  to  his  son 
Charles  Butcher.  The  Eastern  Oil  Company's 
lease  having  expired,  Charles  Batcher,  on 
July  12,  1009,  executed  a  new  lease  on  this 
lot,  to  the  Carbon  Black  Hanafacturlng  Com- 
pany, which  company  b^an  a  wdl  on  the 
premises  March  16,  191(^  and  completed  the 
same  April  20,  1910. 

Though  there  Is  no  proof  of  the  asalgDment 
of  the  Fretts  lease  to  the  South  Penn  Oil 
Company,  J4hn  Butcher,  a  son  of  the  lessor, 
says  Thos.  H.  Kemper,  one  of  the  agents  of 
the  Sonth  Penn  Oil  Company,  who  took  the 
lease  of  August  8, 1900,  said,  on  the  occasion, 
he  had  come  to  re-lease  the  property  at  fl 
an  acre  Instead  of  10  cents  an  acr^  the  ren- 
tal provided  for  in  the  Fretts  lease,  and  far- 
ther that  Kemper  had  the  Fretts  lease  with 
him  at  the  time.  John  Butcher  further  tes- 
tified that  Kemper  was  informed  on  that  oc* 
caslon  by  the  lessor,  Granville  A.  Butcher, 
that  the  small  tract  of  land  In  question  was 
already  under  a  lease  to  the  Eastern  Oil 
Company.  Practically  all  of  this  testimony 
is  denied  by  Kemper. 

As  recorded,  the  lease  of  August  8,  1900, 
contains  this  clause,  relating  to  the  payment 
of  rentals  or  delay  money :  "Such  payments 
may  be  made  direct  to  the  lessor  or  deposit- 
ed to  credit  in  — ."  The  original 

lease,  put  In  evidence  along  with  a  certified 
copy  of  it  as  recorded,  contains  this  clause : 
"Such  payments  may  be  made  direct  to  the 
lessors  or  deposited  to  their  credit  In  the 
National  Exchange  Bank  of  Weston,  W.  Va." 
The  rentals  were  paid  regularly,  but  not  al- 
ways to  the  lessor  In  person.  Some  time  be- 
fore this  controversy  arose,  the  lessor  died, 
and,  after  his  deatii,  some  of  the  rentals 
were  paid  Into  the  bank  to  the  credit  of  his 
fa^rs. 

The  oil  and  gas  rights  Tested  In  the  South 
Penn  Oil  Company  by  its  lease  were  assign- 
ed to  the  Hope  Natural  Gaa  Company  In 
April,  1902,  and  by  it  to  the  Beeerve  Gas 
Company  November  1,  1902. 

In  February,  1910,  the  Reserve  Gas  Com- 
pany, having  discovered  preparations  by  the 
Carbon  Black  Company  for  drilling  on  the 
small  tract  of  land  In  question,  gave  notice 
of  its  adverse  claim  under  the  Sonth  Penn 
Oil  Company  lease  and  advised  that  any  op- 
erations by  the  Carbon  Black  Company  un- 
der its  lease  would  be  at  its  own  peril.  At 
this  time,  the  Carbon  Black  Company  had 
done  very  little  towards  the  development  of 
the  property.  Later,  It  expended  about  f6,- 
000  In  the  drilUng  and  equipment  of  the 
well,  whi<^  produced  about  4,000,000  feet  of 
gas  a  day,  and  about  $30,000  in  the  erection 
of  its  plant  on  the  lot  Process  was  Issued 
in  this  cause  on  May  3,  1910,  and  the  bill 
was  filed  at  June  rules.  1910. 

Allseed  ambiguity  in  the  descrliMltHi  of 
0ie  leased  land  ia  nlled  qpon  in  aqnunent  as 
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jiutlficatlon  for  conalderatloD  of  the  but- 
roundlns  aqd  attendant  tacts  and  drcam- 
stances  within  the  knowledge  of  the  parties 
as  showing  their  Intention  and  authorising 
rejection  of  the  call  for  the  Arnold  tract  of 
land  as  the  northern  boondary.  It  that  caU 
Is  to  be  respected  and  applied  literally,  the 
lease  includes  the  small  tract  north  of  the 
county  road,  the  one  on  wbUsb  the  Carbon 
Blatk.  Manntacturing  Company  has  its  lease 
and  upon  which  it  has  dilUed  a  prododng 
gas  well,  for.  If  that  tract  Is  omitted,  the  Ait- 
nold  tract  does  not  tovdi  nor  bonnd  the 
property  at  any  point  It  lies  directly  north 
of  the  remalniog  land  owned  by  Granville 

A.  Butcher  at  the  date  of  the  Imse,  bat  the 
small  tract  purchased  at  the  Jndi<ial  sale, 
conv^ed  by  Bennett,  spedal  commlsdoner, 
lies  between  them.  Though  the  call  is  for  the 
lands  of  Wm.  A.  Arnold  and  others,  and 
there  are  no  lands  of  oHiers  lying  directly 
nortli,  except  the  Charies  Butcher  lot,  the 
Arnold  land  Is  called  fbr  as  a  boundary  with 
others,  and,  If  the  Charles  Batcher  lot  Is  ex- 
cluded from  the  lease,  the  Arnold  land  Is 
not  a  boundary  at  all. 

[1  ]  As  there  is  a  definite  and  posltlTe  call 
for  that  land  as  a  boundary,  we  ate  unable 
to  perceive  how  It  can  be  rejected  on  the 
ground  of  uncertainty  or  tndeflnlteness.  The 
western  boundary  line  Is  irregular,  the  gen- 
eral course  being  northeast  and  southwest; 
wherefore  it  may  be  rensonably  said  the  call 
for  the  Arnold  land  and  others  is  intended  to 
Include  lands  of  H.  B.  Botcher  which  In 
some  re8[>ectB  is  the  western  boundary  and 
In  others  a  northern  boundary.  A  plat  filed 
In  the  caose  by  one  of  the  snnreyors  has 
the  word  "Arnold"  on  it  at  a  point  east  of 
the  West  Fork  river  and  rather  northeast  of 
the  original  Granville  A.  Butcher  land ;  but 
there  is  no  proof  of  the  existence  of  any  Ar- 
nold land  at  that  point,  and,  if  there  were, 
It  would  not  lie  directly  north  of  the  Butch- 
er land.  Some  of  the  other  calls  for  bound- 
aries are  less  apt  and  accurate  than  that  of 
the  ones  just  discussed.  The  lands  of  M.  Gr- 
vin  and  others  are  called  for  as  the  south- 
em  boundary.  The  Ervin  land  constitutes 
more  nearly  an  eastern,  than  a  southern, 
boundary,  but  it  lies  to  the  southeast.  The 
lands  of  C.  D.  Devlnney  and  others  are  call- 
ed for  as  the  western  boundary.  The  Devin- 
ney  land  lies  more  nearly  south  than  west,  and 
the  western  boundary  would  be  more  accur- 
ately expressed  by  calling  for  the  lands  of  H. 

B,  Butcher  and  M.  B.  Botcher.  However,  the 
Granville  A.  Butcher  tract,  lying  south  of  the 
coun^  road,  can  be  located  by  these  calls  with- 
out doing  any  violence  to  the  terms  used,  and 
the  description,  as  a  whole,  including  the  Gbas. 
Butcher  lot,  has  all  the  certainty  the  law 
requires.  Nothing  found  in  the  terms  used 
or  disclosed  by  extraneous  evidence  creates 
any  uncertainty  or  ambiguity  in  it  On  tbe 
face  of  the  paper,  we  find  no  repugnance  or 
inconsistency.  Effect  can  be  given  to  every 
jfoxt  of  the  description,  notwithstanding  the 


slight  Inaocnradea  adverted  to,  and,  HteraUy 
and  fully  applied,  it  includes  tbe  small  tract 
of  land  in  oontroreny.  It  cannot  be  exclud- 
ed without  rejecting  tbe  call  for  the  Arnold 
land.  If  the  lease  contained  two  descrip- 
tions, one  general  and  the  other  particular, 
and  the  two  dUEered  as  to  the  qoantlty  or 
identity  of  the  land  in  question,  the  drcum- 
Btances  and  8itaatl<m  at  the  parlies,  evlndng 
intent,  might  be  permitted  to  oontrol.  Uyli- 
ns  T.  Lumber  Go^  68  W.  Ta.  S48,  S6L,  71  S. 
E.  401;  Baxter  v.  Tanner,  85  W.  Va.  60. 12  S. 
B.  1094;  Smith  t.  Chapman,  10  Grat  (Va.) 
44G;  Butherford  t.  Ttacy,  48  Ho.  82S,  8 
Am.  Bep.  104 ;  Masterson  t.  Uunro,  105  GaL 
431,  38  Pac  1106.  4S  Am.  St.  Bep.  B7.  But 
this  lease  contains  only  one  description. 
Butcher  had  formerly  leased  his  two  tracts 
south  of  the  county  road  as  a  single  one; 
spedQrlng  49  acres  as  the  quantity,  and  his 
lease  to  the  South  Pom  Oil  Company  again 
Bpedfled  4S  aoes  as  the  quantity,  notwith- 
standing the  descr^itlon  Inserted  includes 
the  small  tract  which  he  bad  purchased  be- 
tween the  dates  ot  the  two  leases,  but  he  had 
no  land  popularly  known  as  a  ^M^cre  tract. 
The  men  circumstance  of  a  single  lease  of 
two  tracts  as  containing  49  acres  Is  wholly 
insuffldent  to  establish  a  reputation  or  desig- 
nation for  general  purppsea.  Ifie  terms 
"Home  Farm,"  or  farm  on  which  the  grant- 
or or  testator  resides,  give  a  means  of  iden- 
tlflcation  which,  differing  from  the  particular 
description,  may  control;  or,  if  the  granted, 
devised  or  leased  premises  Is  designated  by 
the  name  of  a  former  owner  from  whom  it 
has  been  purchased  or  inherited,  the  words 
give  an  unerring  index  to  the  location  and 
boundary.  But  tbe  statement  of  a  quantity 
is  a  very  uncertain  one.  It  does  not  purport 
to  be  a  designation  or  description.  It  Is  a 
mere  statement  of  the  quantity  of  land  oth- 
erwise described  and  is  often  ImmaterlaL 
The  specification  of  the  quantity  or  area  in 
the  lease,  taken  In  conoectiou  with  tbe  fiact 
that  the  land  had  formerly  been  leased  as 
containing  tbe  same  quantl^.  is  the  only 
thing  In  the  lease  or  the  evidence  that  might 
be  regarded  as  in  any  sense  a  general  de- 
scription, and,  as  It  does  not  amount  to  that, 
for  the  reasons  stated,  there  Is  no  ambigu- 
ity. Justifying  the  admission  of  the  circum- 
stances relied  upon  as  ground  for  rejection 
of  the  particular  description  or  'imy  portltm 
thereof. 

[2]  All  the  circumstances  relied  upon  as  in- 
dicating intent  contrary  to  that  expressed 
In  the  lease  rest  in  parol  evidence.  The  lease 
does  not  in  any  manner  mention  or  refer  to 
them.  It  does  not  show  any  separation  of  the 
Charles  Butcher  lot  from  the  other  lands  of 
Granville  Butcher  by  county  road  or  fences, 
nor  that  it  was  aever  considered  or  used  by 
Granville  Butcher  as  a  part  of  his  home 
farm,  nor  that  there  were  other  leases  on  it, 
nor  that  It  was  under  lease  to  the  Eastern 
Oil  Company  at  the  time  the  South  Peun  Oil 
Company  lease  was  necatod.  Bdnf  fiooon- 
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Edstent  with  the  written  terms  of  the  lease 
and  contradictory  thereof,  and  the  lease  It- 
self being  free  from  ambiguity,  these  clrcum- 
Btances  are  inadmissible  In  evidence.  01) 
Go.  v.  Knox,  68  W.  Va.  362,  69  S.  B.  1020; 
McCoy  T.  Ash,  64  W.  Va.  655,  63  S.  B,  361 ; 
Long  v.  Ferine,  41  W.  Va.  314,  28  8.  E.  611. 
Nor  is  It  permissible  to  show  contradiction 
of  the  terms  of  the  lease  by  a  parol  under^ 
standing  or  agreement  that  the  small  tract 
was  not  to  be  included.  Neither  antecedent 
nor  contemporaneons  parol  agreements  are 
permitted ,  to  vary  or  contradict  the  terms 
of  a  written  contract  which  is  l^ally  deemed 
to  be  the  final  and  deliberate  repository  at 
the  terms  and  provisions  of  the  contract- 
McCoy  V.  Ash,  dted;  Knowlton  v.  Campbell, 
48  W.  Va.  294,  37  S.  B.  681;  HoweU  v.  Beb- 
ler,  41  W.  Va.  610,  24  S.  E.  646. 

[3]  An  averment  and  claim  of  forfeiture  of 
the  South  Penn  Company  lease  as  to  the 
Charles  Butcher  tract  are  founded  upon  fail- 
ure of  the  claimants  under  it  to  pay  the 
rentals  directly  to  the  heirs  of  the  lessor  aft- 
er his  death,  Instead  of  paymwt  thereof  in- 
to the  National  Exchange  Bank  to  their 
credit,  under  that  provision  of  the  orl^nal 
lease  anthorislug  such  payment  which  was 
only  partially  recorded,  as  has  been  shown. 
The  lease  was  on  a  printed  form  in  which 
space  was  left  for  designation  of  a  bank  for 
such  pnrpoae.  A  large  amount  of  evidence 
tending  to  prove  the  blanks  In  guc^on  were 
filled  before  the  lease  was  recorded,  consist- 
ing of  the  testimony  of  the  agent  who  took 
the  lease,  and  agents,  clerks,  and  officers  in 
the  office  of  the  South  Penn  Company,  and 
books  and  papers  from  Its  flies,  Is  unopposed 
by  anything  except  the  failure  of  the  clerk 
to  enter  upon  the  deed  book,  in  copying  the 
lease,  the  words  written  In  the  blanks.  For 
all  that  appears,  these  words  were  omitted 
by  mere  Inadvertence,  and  the  testimony  Just 
referred  to  very  strongly  tends  to  show  they 
were  so  omitted.  But  the  admissibility  of 
this  evidence  is  denied  In  argument  under 
the  rule  forbidding  collateral  attack  upon 
judicial  and  Quasi  Judicial  acts  and  proceed- 
ings, such  as  were  performed  by  the  oierk 
in  admitting  the  lease  to  record.  The  evi- 
dence was  nether  offered  nor  Introduced  for 
the  purpose  of  impeaching  the  record  or 
amending  It,  but  only  to  show  the  contents 
of  the  original  lease.  The  purpose  was  not 
to  change  the  character  of  fbe  lease  as  a 
recorded  one,  but  to  prove  it  as  an  unrecord- 
ed lease.  The  original  lease  was  admissible 
in  evidence,  notwithstanding  admissibility  of 
a  certified  copy  thereof  under  the  provisions 
of  the  statute  and  the  rule  adopted  by  the 
Virginia  court  before  the  passage  thereof. 
Thrasher  v.  Ballard,  33  W.  Va.  285,  10  S.  E. 
411.  25  Am.  St  Bep.  894;  Carper  v.  Mc- 
Dowell, 6  Grat  (Va.)  212 ;  Baker  v.  Preston, 
Gilmer  (Va.)  235.  The  rentals  accruing  under 
the  lease  were  all  paid  to  Granville  A  Butch- 
er nntil  the  date  of  his  death,  some  time  in 


190&  Afterwards,  they  were  paid  in  part 
to  his  hdrs  and  partly  Into  the  bank  to  the 
Credit  of  his  helra  and  devisees,  but  no  pay- 
ments were  made  to  Charles  Butcher,  the 
owner  of  the  lot  here  involved.  Both  the 
South  Penn  Oil  Company  and  the  Reserve 
Gas  Company,  by  way  of  excuse  for  nonpay- 
ment to  bim,  deny  notice  of  his  ownership  of 
this  lot  He  gave  them  no  actual  nottce  there- 
of, and,  as  they  are  not  subsequent  purchas- 
ers, recordation  of  his  deed  is  not  conatrac- 
tlve  notice  to  them. 

Without  entering  upon  an  Inquiry  as  to 
whether  there  was  a  technical  forfeiture,  and. 
If  so,  whether  equity  will  relieve  under  the 
circumstances  of  the  case,  treating  the  lease 
as  one  terminable  by  failure  to  drill  a  well 
within  a  sttpnftited  time  or  pay  commuta- 
tion money.  It  suffices  to  say  the  lease  in 
question  was  not  of  that  character.  It 
contains  no  forfeiture  clause,  and  the  lessee 
corenanted  and  agreed  to  drill  a  well  within 
a  certain  time  or  pay  a  stipulated  rental. 
There  was  a  right  of  surrender  on  the  part 
of  the  lessee,  guaranteed  by  a  stipulation  In 
the  lease,  but  no  danse  of  forfeiture.  Until 
termination  of  the  lease  by  surrender,  or 
expiration  of  the  term,  the  lessee  was  bound 
by  an  express  covenant  to  pay  the  rental.  In 
default  of  drilling  a  welL  Under  familiar 
principles  frequently  declared  .by  this  court, 
there  might  have  been  a  termination  by 
abandonment;  bnt  all  the  facts  and  circum- 
stances adduced  in  evidence  negative  any  In- 
teat  on  the  part  of  the  leasee  to  abandon  the 
lease,  and  the  lessor,  acting  at  bis  peril,  at- 
tempted to  assert  a  claim  of  termination  by 
abandonment  as  dld^all  owners  claiming  un- 
der him.  Clearly  there  was  no  forfeiture,  nor 
Is  there  evidence  sufficient  to  make  out  a  ease 
of  termination  by  abandonment 

Upon  these  principles  and  conclusions^  the 
decree  complained  of  will  be  affirmed. 

Affirmed. 

LYNOH,  J„  absent 


STATE  V.  BPWABDS. 
(Supreme  Ooort  of  Appeals  of  West  ^rginia. 

Oct  21,  1913.) 

(Svttahv  by  the  Court.) 

1.  OanaxAL  Law  ({  101*)-iJiwsoionoN— 
Pbeuatubk  Tbaitbfeb. 

Upon  an  indictment  for  murder  the  clr- 
cnit  court  was  not  without  Jurisdiction,  because 
the  clerk  ot  the  criminal  court  prematorely  ci- 
tified the  same  to  that  court  section  2,  of  chap- 
ter 12.  Acts  1911,  aboliabing  such  criminal 
court  oaving  operated  proprio  vigore  to  effect 
such  transfer,  and  give  the  circuit  court  Juris- 
diction at  the  time  of  the  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  199-206;  Dec.  Dig.  |  101.*] 

2.  CaiMiNAi,  Law  (|  1153*)— Appeal  — Dis- 
CBBnonABT  Rttuno— Ordeb  or  Pboof. 

A  Judgment  of  conviction  in  such  case  is 
not  reveritible  because  the  trial  court  exerdslng 
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a  reasonable  discretion  refosed  to  admit  evi- 
dence of  tbe  good  character  of  defendant  at  a 
particnlar  stage  of  the  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  3061-3066;  Dec.  Dig.  1 
1163.*] 

&  CaiuiNAi.  Law  ({  1170*)— HAauuss  Bb- 

BOB— EZ0I.U8I0N  OF  EVIDEROB. 

Though  on  the  trial  of  an  Indictment  for 
mnrder  the  court  may  err  in  refuaing  to  admit 
at  a  particular  time  evidence  of  a  material  fact, 
the  Judgment  will  not  be  reversed  on  that  ac- 
count when  the  record  shows  that  the  evidence 
was  Bubseguendr  admitted  in  the  progiess  of 
the  trial. 

[Ed.  Noto^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3145-8153;  Dec.  Dig.  i. 
1170.*] 

4.  HoiaOIDB  (i  300*)  — INBTBI7CTIOITS  — SEU^ 

Defbnsb. 

When  on  tbe  trial  of  A  indictment  for 
mnrder  there  is  appreciable  evidence  on  tbe  aab- 
ject  it  la  reversible  error  for  the  court  to  reject 
InBtructions  proposed  by  defendant  properly 
presenting  the  law  of  self-defense. 

[Eld.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  il  614,  616-e20.  622-480 ;  Da&  Dig. 
i  800.*] 

Error  to  Clrcnlt  Oonrt,  Mingo  Connty. 

Will  Edwards  was  convicted  of  murder  In 
the  second  degree,  and  he  brings  error.  Re- 
versed, and  new  trial  awarded. 

F.  H.  Dvans  and  Sbeppard,  Qoodykoontz 
&  Scherr,  all  of  Williamson,  for  plaintlfE  In 
enoT.  A.  A.  Lilly,  Atty.  Gen.,  and  John  B. 
Morrison  and  J.  B.  Brown,  Aast  Attys.  Qen., 
for  the  State. 

MILLER,  J.  On  a  verdict  of  not  gnllty 
of  first  degree  mnrder,  but  guilty  of  mnrder 
In  the  second  degree,  as  charged  In  ttie  In- 
dictment, the  Judgmeiit  complained  of  was 
that  the  defendant  be  confined  In  tbe  peni- 
tentiary for  tbe  period  of  seven  years. 

The  grounds  for  reversal  relied  on  here 
are:  First,  tbe  case  was  prematurely  ordered 
to  be  transferred  for  trial  from  the  criminal 
court  to  the  circuit  court,  In  accordance  with 
section  2,  chapter  12,  Acts  1911:  Second,  that 
defendant  on  the  tilal  was  denied  the  right 
to  prove  his  own  good  character:  Third,  that 
he  was  also  denied  the  right  to  prove  the 
existence  of  an  ax  at  the  place  of  tbe  homi- 
cide, and  within  the  reach  of  the  deceased. 
In  support  of  his  theory  of  self-defense: 
Fourth,  that  the  court  erroneously  rejected 
his  instmctlona  to  the  JiU7  nnmbered  4 
and  5. 

[1]  We  see  no  merit  In  tbe  first  point 
True  an  order  of  the  criminal  court  entered 
November  20,  1912,  the  prisoner  being  pres- 
ent and  not  objecting,  directed  tbe  case  to 
be  certified  to  the  circuit  court  for  trial,  but 
the  Act  required  no  such  order.  The  Act 
itself  without  action  by  the  criminal  court 
transferred  all  cases  pending  therein  from 
tbe  criminal  to  the  circuit  court  While  tbe 
Act  directs  the  clerk  on  and  after  December 
81,  1912,  as  a  ministerial  duty,  to  certify  and 
transfer  the  cases  In  bis  coort  to  tbe  circuit 
court  for  trial,  we  do  not  think  performance 


of  that  dnty  waa  necessary  to  gire  the  -ctrcnit 
court  jTirlsdlctlon.  By  a  sabseqnent  provi- 
sion of  said  section  2,  "All  Indictments,  suits, 
actions  and  proceedings  of  every  kind  pend- 
ing In  said  criminal  court  on  the  day  last 
aforesaid  •  •  •  shall  •  *  •  be  dock- 
eted and  proceeded  In  and  tried  and  de- 
termined, and  such  further  proceedioss  as 
may  be  proper,  had  therein  by  the  said  cir- 
cuit court  in  all  respects  as  if  the  same  had 
been  found  or  originated  In  said  ctrcoit  court 
•    •  The  effect  of  this  provisloii,  we 

think,  was  to  transfer  such  cases,  to  the  clr- 
cnlt court,  whether  regularly  certified  by  the 
clerk  as  provided  or  not,  and  that  such  cer- 
tificate was  not  a  pre-reanlslte  to  the  Jarls- 
dictlon  of  the  circuit  court  to  try  and  de- 
termine an  indictment  provided  of  course  the 
circuit  court  actually  had  possession  of  the 
.papers  and  otherwise  proceeded  regularly 
in  the  case. 

[23  The  second  point  we  think  is  without 
substantial  merit  The  court  did  not  reject 
finally  proof  of  defendant's  good  character. 
When  this  evidence  waa  offered  the  court 
was  of  opinion,  for  some  reason  not  disclosed, 
tbat  it  was  not  proper  to  admit  such  evi- 
dence at  that  stage  of  the  trial.  There  was 
here  a  plain  Intimation  that  U  offered  at 
some  other  stage  the  evidence  would  be  ad- 
mitted; but  no  Boch  evidence  was  subse- 
quently proposed.  We  can  not  reverse  the 
Judgment  of  a  trial  court  on  such  matters  of 
discretion,  unless  it  has  been  abused  to  the 
prejudice  of  the  complaining' party. 

[S]  On  the  third  point  it  is  only  necessary 
to  say  that  the  court  after  tbe  ruling  com- 
plained of,  admitted  abundant  evidence  of 
the  presence  of  the  ax  at  the  place  of  the 
homicide,  and  defendant  could  not  possibly 
hare  been  prejudiced  by  the  first  ruling,  or 
by  the  order  in  which  the  evidence  was  ad- 
mitted. Brooks  V.  Wilcox,  11  Qrat  (Ta^  417. 
So  we  must  overmle  this  point 

[4]  Lastly,  In  rejecting  defendant's  Instruc* 
tlons  numbered  4  and  6,  we  think  tbe  court 
plainly  erred.  It  Is  not  denied  tliat  these 
Instructions  are  good  in  point  of  law.  They 
are  the  same  as  defendant's  instructions 
numbered  6  and  7,  approved  in  State  v. 
Chirk,  51  W.  Va.  468,  41  S.  B.  204,  and  cor- 
rectly state  the  law  of  self-defense  relied  on. 
The  only  Justification  offered  by  the  Attorney 
General  for  their  rejection  is  that  there  was 
no  evidence  warranting  them,  in  this  we 
can  not  concur.  We  do  not  pretend  to  say 
what  weight  or  effect  the  Jury  should  have 
given  the  evidoice,  but  there  was  certainly 
some  appreciable  evidence  upon  which  the- 
prisoner  was  oititled  to  these  InstmctlODs. 
He  did  not  doky  the  kllUng.  He  admitted  It 
His  own  evldoioe,  corroborated  to  some  ex- 
tent by  other  witnesses,  was  that  before  he 
fired  tbe  fatal  shot  the  deceased  In  great 
anger  bad  hit  him  on  the  head  with  a  ham- 
mer, threatened  to  chop  his  head  off,  and 
at  the  moment  he  fired  was  making  for  an 
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ax  near  at  hand  to  ezecate  his  threat,  as  h» 
had  reason  to  b^lere  and  did  b^iev^  and 
that  It  was  necessary  for  him  to  biU  deceased 
to  save  bis  own  life. 

Ai  mnch  as  we  r^cret  to  rererse  jndg- 
ments  In  sach  cases,  we  cannot  see  onr  way 
clear  to  deprive  defendant  of  a  substantial 
right  to  hare  the  law  of  his  case  properly 
propounded  to  the  jnry. 

The  Judgment  b^ow  will  tbN«fore  be  re- 
Tersed,  the  TWdlct  set  aside^  and  a  new  trial 
awarded. 


LOTBTT  T.  WEST  VIRGINIA  CBNTRAL 
OAS  GO. 

(Snpreme  Gonrt  of  Appeals  of  West  VlEgfaiia. 
Oct  21,  1918.) 

(BylMuM  hv  *h»  Court.) 

1.  BOUlTDABm    (I   8*)  —  CONFLICTma  Eui- 
MERTB  — On.  AMD  QaB  LeAA  —  CoRSnVO- 

noH. 

While  a  call  for  gnantity  will  never  con- 
trol otber  definite  description  of  land,  yet  when 
all  other  elements  of  description  lose  their  sn- 
periori^  through  ambiguities  and  nncertainties 
the  gnaQtlty  called  for  In  a  deed  may  be  con- 
sidered in  ascertaining  the  land  Intended  to  be 
conveyed. 

(Ed.  Note.— For  otber  cases,  see  Boundaries, 
Cent  Die  H  S-«l :  Dec  Dig.  |  8.*] 

2.  CowraAOTB  (M  170*)  —  Oowaiaconoir  —  IK- 

TVHT. 

If  a  written  contract  is  ambiguous  in 
meaning,  the  practical  coostmction  pnt  on  it 
bT  the  parties  thereto  niay  be  oonridered  In  ex- 
planation of  its  trae  meaning. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Gent  Dig.  |  7S3  ;  Dec  Dig.  |  170.*] 

8.  Btidbhck  a  213*)— Omn  ar  GoicPBOiasB 
— Adhissioiv. 

Where,  In  an  oEFer  of  compromise,  a  plain 
concession  is  in  fact  made,  and  not  stated  mere- 
ly hypotheticaily  for  the  purpose  of  buying 
peace,  it  Is  allowable  In  eridence  as  an  admis- 
sion. 

[Ed.  Note.— For  other  cases,  see  Erldeoce, 
Gent  Dig.  ||  745-751,  753;  Dec.  Dig.  |  213.*] 

4.  EjEOTBfEKT  a  10*)— RlOHT  OT  BlOOVSST— 

POBSESaiON. 

The  doctrine  that  a  plaintiff  in  ejectment 
may  recover  on  ttie  strenstfa  of  prior  posaessfoo 
wiuioat  more  has  no  application  where  the  de- 
fradant  lias  acquired  title  possesaion  peaceably 
and  in  good  faiui  under  claim  of  title. 

[Ed.  Note.— For  other  casea,  see  Ejectment, 
Cent  Dig.  Si  80-41 ;  Dec.  Dig.  {  16.*] 

Sw  TBIAL  (S  13d*>~DlBBCTZ0N  OV  VBBDIOT. 

in  a  case  not  turning  on  conflicting  oral 
testimony  InvolTtng  the  credibility  of  witnesses, 
the  court  may  properly  direct  a  verdict  for  the 
party  in  wb(»e  Csvor  the  evidence  plainly  and 
decidedly  preponderates. 

[Ed.  Note^^or  other  cases,  see  Trial,  Cent 
I^.^^S  832,  83%  838-841.  366;  Dec.  Dig.  | 

Error  to  Glrcnlt  Court,  Lewis  Gonnty. 

Action  by  James  B.  Lovett  against  Uie 
West  Virginia  Central  Gas  Company.  Judg- 
ment for  defendant,  and  plaintiff  hrlni^  er- 
ror. Affirmed.  ■ 


Robert  L.  Bland,  of  Weeton,  for  plalntUt 
In  «cior.  Branuon  &  Stathera,  of  Weston,  ISoe- 
del!endant  In  orror. 

BOBINSON,  J.  Defendant,  claiming  un- 
der an  oil  and  gas  lease,  entered  on  plalntlfTs 
land.  By  this  action  In  ejectment  plaintiff 
sought  to  onst  defendant  from  possession. 
At  the  trial,  when  the  evidence  was  all  in, 
the  court  directed  a  verdict  tor  defmdant, 
and  Judgment  in  its  behalf  followed.  As- 
signing that  the  court  erred  in  the  admis- 
sion and  refusal  of  evidence  and  in  direct- 
ing a  verdict,  plaintiff  seeks  reversal  of  the 
Judgment 

The  lease  nnder  which  defendant  entered 
was  executed  by  plaintiff  and  his  wife  to  the 
Eastern  Oil  Company.  It  is  the  same  lease 
that  plaintiff  and  his  wife  sought  to  hsTe 
cancelled  by  a  suit  In  chancery  which  was 
ended  adversely  to  them  by  a  decision  of 
this  court  reported  In  68  W.  Va.  667,  70  S. 
B.  707,  Ann.  Cas.  1912B,  360.  In  that  suit , 
the  lease  was  attacked  as  one  forfeited  and 
void.  But  it  was  adjudged  that  the  lease 
was  a  valid,  subsisting  one.  That  suit  raised 
no  question  as  to  what  parcels  of  land  were' 
embraced  In  the  lease.  After  the  determina- 
tion of  the  chancery  cause,  plaintiff,  whO' 
had  failed  therein  to  relieve  all  of  thel  land 
from  the  force  of  the  lease,  for  the  first  time 
claimed  that  a  parcel  of  about  eleven  acres, 
adjoining  the  two  other  parcels  which  are 
unquestionably  within  the  description  of  th& 
lease,  was  not  covered  by  that  description. 
Defendant,  as  assignee  of  the  lease,  had 
theretofore  entered  on  the  premises  and 
drilled  a  producing  gas  well  on  one  of  the 
parpels.  When  defendant  came  to  begin 
operations  on  the  elevoi  acre  parcel,  the 
gates  thereto  were  barred.  NcTertbeless  de- 
fradant's  servants  entered  and  drilled  anoth* 
er  gas  welL  Thereafter  plaintiff  began  this- 
ejectment  suit 

The  description  of  the  land  in  the  lease 
is  the  general  one  ordinarily  found  in  oil 
and  gas  leases.  It  calls  for  a  tract  of  land 
containing  ninety-three  acres,  bounded  as 
follows : 

"On  the  North  by  lands  of  Wllmer  Norrls,. 
"On  the  East  by  lands  of  Folk  and  Ceph 

Butcher, 

"On  the  South  by  lands  of  Geo.  N.  Batch- 
er  and  Bailey  Bros., 
"On  the  West  by  lands  of  Geo.  W.  Dean.** 
Plaintiff  and  his  wife  who  executed  the 
lease  owned  three  iwrc^  of  land,  all  ad- 
joining. Together  these  three  parcels  makfr 
up  the  same  acreage  called  for  in  the  lease. 
Title  to  the  parcel  of  eleven  aena  lnT<dved  In 
this  ejectment  suit,  and  to  one  of  the  othw- 
parcels,  much  larger  than  the  eleven  acre% 
is  In  plaintiff;  title  to  the  remaining  parcel 
Is  in  bis  wife.  The  larger  paro^  belonging 
to  i^ntlff  and  the  parcel  belonging  to  his- 
wife  make  a  long  but  fairly  regular  bound- 
ary of  land.  But  the  parcel  of  eleven  acieii 
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adjoins  plaintiff's  other  parcel  by  only  a 
oar  row  neck  and  Juts  out  therefrom  so  that 
it  alone  Is  nearly  surrounded  by  lands  of 
others.  The  location  of  the  eleven  acres  Is 
to  the  east  of  the  body  of  the  other  two 
parcela  Plaintiff  says  that  the  call  for  ad- 
joiners  on  the  east  line  of  the  land  as  given 
in  tbe  lease  will  not  allow  the  eleven  acres 
to  be  Included.  In  other  words,  be  says  that 
the  lands  of  Folk  and  Ceph  Butcher  as 
called  for  In  tbe  description  are  nqt  on  the 
east  of  the  eleven  acres.  True,  by  reason  of 
the  peculiar  jutting  out  of  the  eleven  acre 
parcel  from  the  body  of  the  other  two  par- 
cels, the  Butcher  lands  are  to  the  west  and 
north  of  the  eleven  acres.  But  at  the  same 
time  they  are  directly  to  the  east  of  a  por- 
.tlon  of  the  remaining  body  of  the  land,  and 
the  call  does  to  an  extent  answer  for  a 
boundary  of  tbe  whole.  It  Is  not  totally  In- 
consistent with  an  inclusion  of  the  eleven 
acre  perceL  However  we  may  look  at  the 
land,  whether  as  a  tract  containing  the  two 
parcels  or  the  three,  the  description  for  the 
northern  and  eastern  boundary  Is  Incom- 
plete. In  either  case,  there  are  other  ad- 
joiners  that  might  have  been  named.  Still, 
the  calls  for  the  north  and  east  as  given  In 
the  lease  are  not  contrary  to  the  taking  in 
of  the  eleven  acres.  Then  when  we  look  at 
the  call  for  the  south,  we  find  It  particularly 
In  harmony  with  an  Inclusion  of  the  elevoi 
acres;  for,  the  land  of  Geo.  N.  Butcher  Is 
squarely  and  regularly  south  ot  the  eleven 
acrea  It  is  also  true  that  the  Geo.  N.  Butch- 
er land  might  be  considered  a  proper  call  for 
the  southern  boundary  even  if  we  exclude 
the  eleven  acres,  but  that  call  plainly  Indi- 
cates that  the  eleven  acres  to  be  Included. 
The  call  for  the  east  Is  Incomplete  and  leaves 
It  uncertain  whether  the  eleven  acres  Is  to 
be  Included.  The  call  for  the  south  speaks 
an  Intention  to  take  in  the  small  parcel, 
but  it  Is  not  conclusive  in  that  regard.  Thus 
we  observe  that  the  boundary  lines  given  In 
the  lease  are  Insuffldent  for  the  purpose  of 
locating  the  land  definitely  and  certainly. 
They  are  Indeed  consistent  with  dther  the 
inclusion  or  tbe  exclusion  ot  the  parcel  of 
eleven  acres.  Whither  then  may  we  look  for 
further  Indicia  of  Qie  intention  of  the  par- 
ties? 

[1]  This  case  is  plainly  one  where  a  con- 
sldCTatlon  of  the  quantity  is  proper  in  de- 
termining whether  the  parties  Intended  that 
the  lease  should  cover  all  of  the  three  par- 
cels. While  a  call  for  quantity  will  never 
have  effect  as  controlling  other  definite  de- 
scription of  land,  yet  when  there  is  plainly 
sudb  ambiguity  In  description  as  we  have 
here,  quantity  may  be  considered  for  the 
purpose  of  finding  the  intention  of  the  par- 
ties. When  the  general  boundaries  given 
may  mean  the  Inclusion  of  a  parcel  or  tbe 
exclusion  of  it,  as  in  this  case,  certainly  the 
number  of  acres  which  tbe  parties  have  fix- 
ed in  describing  the  land  may  be  looked  to. 
Particularly  so  la  thla  in  relation  to  an  oi> 


dlnary  oil  and  g&s  lease.  In  ndi  a  lease  the 
acreage  is  nsoally  stated  with  certainty  be- 
cause of  the  relation  that  it  ordinarily  luu 
to  the  fixing  of  the  commutation  money  to  be 
paid.  The  land  owner  la  particular  to'  see 
that  the  acreage  of  the  land  he  inteitds  to 
lease  is  all  that  it  really  la,  while  the  lessee 
is  Interested  In  having  it  stated  no  larger 
than  the  actual  acreage  of  the  land.  Now, 
In  the  case  before  us  the  parties  say  by  the 
lease  that  the  land  Intended  to  be  leased  is 
a  tract  containing  ninety-three  acres.  If 
the  parcel  of  eleven  acres  Is  Included,  the 
acreage  Is  what  tbe  parties  said  It  should  be; 
otherwise  it  is  not  Tbe  stating  of  the  quan- 
tity of  ninety-three  acres  is  further  indicia 
that  the  parties  intended  to  cover  tbe  small 
parcel  by  the  lease.  Where  all  other  ele- 
ments of  description  lose  their  superior  value 
thr9ngh  ambiguities  and  uncertainties  re- 
sort may  be  had  to  quantity.  "Where  the 
description  of  land  by  monuments,  distances 
or  otherwise  is  vague  and  Indefinite,  by  rea- 
son of  conflicting  lines  or  omission  of  a  line, 
or  from  any  other  cause,  the  statement  of 
the  acreage  Is  an  essential  part  ot  the  de- 
scription." Smith  T.  Owm^  68  W.  Va.  OO^ 
69  S.  E.  762. 

[t]  But,  perhaps,  the  clearest  insist  into 
what  the  parties  mean  by  Indefinite  and  am- 
biguous terms  In  a  contract  may  be  had 
from  the  practical  construction  put  on  It  by 
themselves.  "If  a  contract  Is  amblguovs  In 
meaning,  the  practical  construction  put  upon 
It  by  the  parties  thereto  Is  of  great  weight, 
even  though  tbe  contract  Is  in  writing,  and, 
ordinarily.  Is  controlling."  2  Page  on  Con- 
tracts, sec.  1126.  Now,  plaintiff,  by  a  letter 
which  he  wrote  to  an  agent  of  defendant 
while  the  chancery  cause  to  which  we  have 
referred  was  pending.  In  specific  terms  rec^ 
ognlzed  this  very  lease  as  embracing  all  of 
tbe  three  parcels.  Here  is  what  he  says: 
"Tbe  tract  of  land  embraced  in  the  lease  in 
controversy  in  the  chancery  canse  referred 
to.  Is  made  up  of  three  parcels,  one  contain- 
ing 83%  acres,  one  containing  about  11  or 
12  acres,  and  one  containing  about  48  acres. 
Tbe  first  named  tract  is  owned  in  fee  simple 
by  my  wife,  B.  B.  Lovett;  the  other  two 
tracts  are  owned  by  myself  In  tee  simple." 
Surely  this  construction  of  the  description  of 
the  lease  by  the  plaintiff  himself  needs  no 
comment  He  was  too  explicit  in  bis  state- 
ment ever  to  be  misunderstood.  Besides,  tbe 
letter  was  accompanied  by  a  pencil  sketch 
showing  tbe  three  parcels  of  land. 

[3]  It  is  submitted,  however,  that  the  court 
erred  in  admitting  the  letter  and  sketeh  In 
evidence,  because  they  relate  only  to  a  com- 
promise proposition.  The  letter  was  one 
offering  a  proposition  for  the  compromise  of 
the  diancery  suit  th^  pending.  That  suit 
did  not  at  all  involve  the  question  wh^er 
the  small  parcel  was  embraced  in  tbe  lease. 
As  we  have  said,  it  sought  a  wlpli^  out  ot 
the  lease  in  entirely  on  the  ground  that  the 
lease  was  void.  The  proposition  of  oompro- 
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mlse  related  only  to  the  iasne  In  that  salt 
This  suit  in  ejectment  at  that  time  had  not 
been  conceived.  The  admission  in  the  letter 
and  its  accompanying  sketch  that  the  lease 
embraced  all  of  the  three  tracts  was  in  no 
wise  material  to  the  proiiosltioD  submitted  In 
the  letter  for  a  settlement  of  the  issue  in 
the  chancery  canse.  Plaintiff  was  not,  in  an 
effort  to  buy  peace,  admitting  something  then 
In  issne.  The  admission  he  made  was  not 
Induced  by  the  effort  to  compromise,  since  it 
was  wholly  unnecessary  to  any  settlement  of 
the  litigation  then  pending.  It  was  stated 
as  a  fact,  and  not  merely  hypothetlcally.  "If 
a  plain  concession  Is  in  fact  made,  it  is  re- 
ceivable, even  though  it  forms  part  of  an  of- 
fer to  compromise."  2  ^gmore  on  Evidence, 
sec.  1061.  l^e  book  Just  cited  contains  an 
enlightening  discussion  on  this  point  The 
court  did  not  err  In  allowing  the  letter  and 
BkettA  to  go  In  evidence. 

Nor  did  the  court  err  in  admitting  the  rec- 
ord of  the  chancery  cause  and  the  evidraice 
of  witnesses  for  the  purpose  of  farther  show- 
ing plaintiff's  practical  construction  of  the 
terms  of  description  In  the  lease.  As  we 
have  shown,  the  description  was  ambiguous. 
Admissions  and  acta  of  plaintiff  tending  to 
establish  his  nnderstandlng  of  the  meaning  of 
the  description  were  allowable  in  evidence  to 
clear  away  the  ambiguity. 

[4]  It  is  further  submitted  that  plaintiff 
should  have  been  permitted  to  prove,  by  a 
copy  of  a  deed  or  assignment  which  he  of- 
fered, that  defendant  had  parted  with  title 
to  the  lease  before  It  entered  on  the  eleven 
acres,  and  tiiat  therefore  it  was  a  mere  in- 
truder thereon.  The  evidence,  howevo-, 
shows  that  the  entry  on  the  land  was  made 
by  defendant  not  as  a  mere  intruder.  As  be- 
tween plaintiff  and  defendant,  the  latter 
was  in  rightful  possession  of  the  whole  of 
the  land,  including  the  eleven  acres,  under 
claim  by  the  lease,  at  the  time  plaintiff  says 
his  peaceable  possraslon^  was  otisted  by  an 
Intrusion.  The  rule  enunciated  in  Tapscott 
V.  Cobbs,  11  Grat  (Va.)  172,  relied  on  by 
plaintiff,  does  not  apply  under  the  evidence 
herein,  and  the  refusal  to  admit  the  paper 
offered  was  proper,  the  doctrine  tliat  a 
plaintiff  in  ejectment  may  recover  on  the 
strength  of  prior  possession  without  more 
bas  no  application  where  the  defendant  has 
acquired  the  possession  peaceably  and  In 
good  tBlQx  under  claim  of  title.  Marshall  v. 
Stalnafeer,  70  W.  Ta.  894,  74  8.  B.  48. 

[I]  Plaintiff  did  not  testify.  He  denied 
none  of  the  practical  construction  which  It 
was  proved  be  bad  placed  od  the  terms  of 
the  lease.  In  other  parttcnlars,  and  upon 
the  wholes  the  evident  did  not  aroredably 
tend  to  support  his  case  as  against  the  evi- 
dence of  defendant,  A  verdict  against  de- 
fendant could  not  rightly  have  stood  on  a 
motion  to  aet  the  same  asida  In  sn^  a 
case  as  this  tme,  not  turning  on  conflicting 


oral  testimony  involving  the  credibility  of 
witnesses,  the  court  may  properly  instruct 
the  Jury  to  retom  a  verdict  for  the  party  In 
whose  favor  the  evidence  plainly  and  decid- 
edly pr^nderates.  White  v.  Hoster  Brew- 
ing Co.,  51  W.  Va.  259,  41  S.  B.  180. 

An  order  will  be  entered  affirming  the  Jodff- 
ment 

MILLKR  and  LTNOB,  JJ.,  absent 


BASHAB  T.  PITT8BUB0,  O.  a  ft  ST.  L. 
RY.  CO. 

(Supreme  Court  of  Appeals  of  W«st  "^ginla. 

Oct  21,  1913.) 

(ByUahvs  by  the  Court.} 

1.  AssuMPfliT,  Action  of  (S  19*>— Dkclau- 

TlOV — SUFFICIENOT. 

A  declaration  in  assumpsit,  t»sed  on  a 

Eromise  and  undertaUnf  safely  to  cany  and  de- 
ver  goods,  needs  no  averment  of  a  pzomtee  to 
pay  money. 

[Ed.  Note.— For  other  cases,  see  Assumpsit, 
Action  of,  Cent  Dig.  SS  81-99;  Dec  Dig.  i 
Id.*} 

2.  Appeal  and  Ebbob     648*)— Buj.  of  Bx- 
CEPTIONB— Evidence. 

Evidence  introduced  at  the  trial  of  an  ac- 
tion but  not  made  part  of  the  record  by  bill  of 
exceptions  will  not  be  considered  on  appeal. 

[Ed.  Note.— Fox  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  248S-2440;  Dec.  Dig.  | 
548.*] 

Error  to  Circuit  Court  Ohio  County. 

Action  by  William  Bashar  against  the 
Pittsburg,  Cincinnati,  Chicago  &  St  Louts 
Railway  Company,  Judgment  for  plaintiff, 
and  defendant  brings  error.  Affirmed. 

J.  B.  Sommerrille,  of  Wheeling,  for  plaintiff 
in  error.  John  J.  Conlfl,  of  Wheeling,  tar 
defendant  in  error. 

ROBINSON.  J.  [1]  The  demurrer  to  tbe 
declaration  was  properly  overruled.  The 
pleading  Is  not  subject  to  die  criticism  that 
it  does  not  all^  a  promise  to  pay,  and 
therefore  la  not  good  in  assumpsit  It  la  a 
dedaratkm  on  a  contract  to  carry  goods. 
The  promise  and  undertaking  safely  to  carry 
and  deliver  Is  plainly  averred.'  The  declara- 
tion as  a  whole  has  been  copied  from  tbe 
form  In  4  Minor's  Instltntes  0d  Ed.)  pt 
2,  page  1682.  It  Is  undoubtedly  good. 
Plaintiff's  connsel  seems  to  fhlnfc  It  la  not 
good  becanae  it  doea  not  allege  a  promise  of 
payment  Bat  it  la  not  based  on  a  case  for 
the  paymoit  of  mon^.  It  Is  baaed  solely  on 
a  case  for  the  carriage  of  goods.  The  prom- 
ise to  carry,  not  a  promise  to  pay,  is  there- 
fore the  1^  €t  the  aasnmp^t  The  failure 
to  fulfill  |L  promiae  safely  to  carry  and  dellv- 
er  the  goods  is  the  breach  laid.  From  the 
promise  and  Ita  breadi  impliedly  ailsea  the 
obligation  for  damages. 

[S]  The  other  qnesttona  presented  can  not 
be  decided  witbont  a  consideration  of  tbe 
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evidence  Introdnoed  at  Cbe  trial  of  the  ao 

tion.  The  evidence  Is  certified  and  printed 
with  the  record,  but  has  not  been  made  a 
part  thereof  by  a  bill  of  exceptiona.  We  are 
therefore  precluded  from  looking  to  the  same. 
The  Judgment  will  be  afflimed. 

MILLEB,  absent 


CUMBERLEDGS)  t.  OUMBERLEDGB  et  al. 

(Sapreme  Court  of  Appeals  of  Welt  Yirginia. 
Oct  7,  1918.    Behearltur  De- 
nied Not.  18,  1918J 

(SyUalua  hy  the  Court.) 

1.  Deeds  ({  210*)— Conbidebatioit— Vibbal 
Contra  CT. 

Althougb  a  deed  of  grant  recites  as  con- 
sideration therefor  "one  dollar  in  band  paid," 
a  prior  verbal  agreement  between  the  parties 
thereto  for  maintenance  and  support  when 

Sroperly  pleaded  and  snffldentlj  proved,  will  be 
eemed  and  held  the  actual  consideration  for 
the  grant 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  f{  636,  636;  Dec.  Dig.  8  210.*] 

2.  Appeal  and  Erbob  ({  lOW*)— Decbxb— 

CONFLICTINQ  EVIDENCE. 

A  decree  based  upon  coDfllcting  evldoiee, 
unless  apparently  erroneous,  will  not  be  dis- 
turbed on  appeal  therefrom. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  3970-3978;  Dec.  Dig.  | 
1009.*] 

Appeal   from   Circuit   Court,  Doddridge 

County. 

Bin  by  Qeorge  Cumberledge  against  God- 
frey G.  Cumberledge  and  otbere.  From  a 
decree  tor  plaintiff,  the  defmdant  named  ap- 
peals. Affirmed. 

J.  V.  Blair,  of  West  Union,  and  Homer 
Strosnlder,  of  Clarksburg,  for  appellant  O. 
W.  Farr,  of  West  Uuton,  tot  appelle& 

LYNCH,  J.  The  plaintiff,  a  man  about 
75  years  old,  his  wife,  Lncretia,  being  about 
the  same  age,  both  infirm  and  physically  un- 
able to  endure  labor,  on  December  1,  1906, 
conveyed  190  acres  of  land  owned  hj  him  to 
a  young  and  remote  kinsman,  at  the  time  un- 
married. In  consideration  of  maintenance 
and  support  of  the  grantors  during  their 
lives.  The  deed  of  grant  does  not  recite  the 
real  consideration;  it  recites  only  "one  dol- 
lar cash  in  band  paid,  the  receipt  of  nlilch 
Is  hereby  acknowledged."  But  the  bill  al- 
leges that  on  November  15,  1906,  the  plain- 
tiff and  defendant  entered  Into  a  verbal  con- 
tract whereby  plaintiff  agreed  to  convey 
his  land  to  defendant,  and  the  latter  to  Uve 
In  plaintiff's  borne  and  fully  support  him  and 
his  wife  during  tbe  period  stated,  and  at  the 
demise  of  each  of  them  to  provide  proper 
interment  etc.,  fully  setting  out  In  detail 
what  the  latter  should  do,  and  that  the 
grant  was  made  accordingly.  While  the  de- 
fendant In  his  answer  to  the  bill,  which 
seeks  cancellation  of  the  deed  and  other  gen- 


eral relief,  denies  the  agreement,  and  aiortH 
that  the  real  consideration  was  prior  serr- 
tces  rendered  plointlO^  ret  la  bis  testtaaony 
takoi  in  the  cause  and  read  on  final  hearing 
he  substantially  admits  tbe  avermeots  re- 
lating to  tbe  agreonent,  that  it  was  in  fact 
the  real  oonsldention,  and  tihat  xflalntiff 
promptly  paid  him  cash  In  full  for  all  serv- 
ices rendered  prior  to  its  data  That  so^ 
an  agreemoit  is  a  sufficient  consideration 
for  the  deed  Is  held  in  Wilfong  v.  Johnson, 
41  W.  Va.  288.  23  8.  E.  730. 

As  the  drcnlt  ooort  found  for  defendant 
on  all  the  charges  of  the  bill  upon  irtdch  re- 
is  sought;  exc^  abondonmoit  of  tht 
premises  by  defendant  and  his  failure  to 
comply  wittk  the  obligatlonB  assumed  by  vir- 
tue of  the  agreement  our  investigation  is 
properly  limited  to  the  one  inquiry ;  Wheth- 
er tbe  decree  of  cancellation  pronounced  In 
this  cause  on  November  28,  191<t,  and  from 
which  defendant  appealed,  is  erroneous. 

[1]  The  deijendant  admits  that  he  quit  the 
home  of  the  plaintiff,  but  denies  that  be  in- 
tended thereby  to  avoid  performance  of  any 
obligation  toward  the  grantors  assumed  by 
him  as  a  consideration  for  tlie  land.  On  the 
contrary,  he  seeks  to  excuse  his  absence 
from  the  home,  and  his  failure  to  comply 
with  the  contract,  because  of  tbe  conduct 
of  the  female  grantor  toward  his  wife,  whom 
he  married  and  took  with  bim  to  plaintHTs 
home,  as  he  charges,  with  the  assoit  of  both 
grantors,  and  with  whom  they  lived  liar- 
monlously  nnti]  the  attitude  of  plalntlfrs 
wife  toward  bis  wife  became  so  intolerable 
that  he  was  obliged  to  move  and  seek  a  home 
for  tbe  latter  elsewhere;  and  he  claims  tliat 
he  moved  with  plaintiff's  consent 

[2]  Plaintiff  perbaps  assented,  at  least  did 
not  object  to  defendant's  marriage  subse- 
quent to  the  date  of  the  grant  and  his  joint 
occupancy  thereafter  of  plaintiff's  home. 
But  within  a  few  we^s  the  strife  arose,  ap- 
parently to  the  discomfort  and  annoyance 
of  both  plaintiff  and  defendant,  who  by  rea- 
son thereof  finally  concluded  that  the  latter 
should  Uve  elsewhere,  and,  inferentlally  at 
least,  that  they  should  consider  the  agree- 
ment for  support  terminated.  This  much  is 
certain,  that  pursuant  to  this  arrangement 
defendant  in  fact  moved  from  the  land,  and 
that  thereafter  he  did  nothing  by  way  of 
compliance  with  his  undertaking.  His  fail- 
ure to  comply  be  attributes  to  plaintiff's  re- 
jection of  his  repeated  offer  to  perform  his 
part  of  the  original  agreement  By  Its  de- 
cree, the  circuit  court  evidently  found  tor 
plaintiff  on  the  evidence  touching  this  fea- 
ture of  the  defense.  We  are  unable  to  say  it 
erred  in  Its  conclusion,  at  least  that  error  is 
clearly,  apparent  There  Is  conflict  in  the  tes- 
timony, the  witnesses  for  each  litigant  di- 
rectly contradicting  the  statements  of  thoae 
testifying  for  the  other,  especially  upon  the 
Important  issues.  While  different  minds, 
equally  impartial  and  capable,  might,  upon 
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a  cftrefid  analTrii^  rmA  Olfferait  eonciii* 
dons,  we  tUnk  tbe  evidence  Is  amply  suffl- 
d&A  to  soBtaln  the  flndlDg  expressed  by  the 
drcidt  court  in  its  decree.  The  general  role 
Is  ttiat  the  holding  of  a  drcnit  court  or  oth- 
er inferior  tribunal  upon  oonfllcttng  eridenoe 
will  not  be  dUtnrbed  on  anieal  unless  plain- 
ly erroneous.  Naughton  t.  Taylor,  60  W. 
Va.  23S,  40  S.  B.  852;  Frederick  v.  Frederick, 
31  W.  Ta.  006,  8  S.  a  29S:  Roger  t.  O'Neal, 
33  W.  Ta.  169.  10  S.  B.  375,  6  L.  B.  A.  427; 
Bartlett  r.  CleavenRer,  35  W.  Va.  719,  14  S. 
B.  278:  Dorr  t.  Dewli^  36  W.  Ya.  466,  15 
8.  B.  98.  See,  also,  Shaffer  r.  Shaffer,  51 
W.  Ta.  128,  41  8.  B.  106. 

That  relief  in  equity  In  sach  cases  may 
be  granted,  tlioi^h  this  is  not  now  question- 
ed by  tbe  defendant,  clearly  appears  from 
Wllfong  T.  Johnson,  supra;  Goldsmith  t. 
Goldsmith,  46  W.  Va.  426.  88  S.  B.  266: 
Fluharty  t.  Flnharty,  54  W.  Va.  407,  46  8.  R 
199;  White  r.  Bailey.  66  W.  Va.  673.  64  S. 
B.  1019.  23  L.  R.  A.  (N.  8.)  232;  Wampler  t. 
Wampler.  30  Grat  (71  Va.)  454;  Lowman  t. 
Crawford,  99  Va.  688,  40  8.  B.  17. 

For  the  reasons  stated,  we  affirm  the  de- 
cresh 


UGHT  T.  B.  M.  GRANT  ft  GO.  et  aL 
(Snpremt  Gonrt  of  Appeals  ot  West  Virginia. 
Oct  21.  1918.) 

(SyUabut      ik«  Conri.) 

1.  Minis  akd  Mirkrau  (S  65*)— Sau  ov 
Coal  in  Place — Right  to  Rebcind. 

Tbe  grantee  of  coal  In  place  in  a  deed  con- 
veying all  the  coal  in  a  tract  of  land  cannot  re- 
sciod  the  sale  merely  because  the  coal  area 
in  the  land  ia  not  as  larjre  as  he  had  hoped  or 
expected  to  obtain,  provided  there  is  a  sabstan- 
tial  quantity  of  coal  In  the  land. 

jTBd.  Note. — For  other  caeea,  tee  Mines  and 
Minerals,  Gent  Dig.  H  163-166;  Dec  Dig.  | 

55.  •] 

2.  MiNzs  AND  Minerals  (!  65*)— Sauk  or 
Coal  in  Place— Right  to  Rescind. 

Nor  can  rescission  of  the  sale  execnted  by 
such  a  deed  be  had  because  of  nmtexistence  of  a 
particular  coal  vein  or  measare  in  the  land. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §{  153-165;  Dec.  Dig.  | 

56.  *] 

3.  BnoiNca  (|  418*)— Parol— Deed  to  Coai. 

IN  FU,CE. 

On  a  bill  for  such  rescission,  parol  evidence 
to  prove  expectancy  of  a  particular  vein  or  a 
representation  of  the  presence  thereof  in  the 
land  is  inadmisBible. 

lEd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  %%  1855-1867,  1858-1860;  Dec.  Dig. 
i  413.*3 

4.  MlNSS  AND   HiNERAU    (|  65*>--BAU  OV 

Coax,  in  Place— Dbficibnct  in  Qdahtitt— 

Abatihuit  raoH  Prick. 

Under  a  tale  of  land  or  coal  by  tbe  acre, 
there  may  always  be  an  abatement  from  nnpaid 
purchase  money,  or  »  recovery  of  parcbase  mon- 
ey paid,  in  case  of  a  deficiency  in  the  quantity 
of  the  land  or  coal. 

[Ed.  Note.— For  oth«r  cases,  see  Mines  and 
lUnerals,  Gent  Dig.  H  1^^466;  De&  Dig.  S 
65.  •] 


5.  IfiinB  Aim  HmsAU  ({  56*)— Dxbd  to 
Coal  in  Placx— Ahbigititt. 

A  deed  for  coal,  conveying  a  certain  num- 
ber of  acres  as  acres  of  coal  in  consideration 
of  a  sum  of  money  which  Is  an  exact  multiple 
of  the  number  of  acres  specified.  Is  ambiguous 
on  its  face  as  to  whether  it  ia  a  sale  by  the 
acre  or  a  sale  in  gross. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Gent.  Dig.  ||  168-165;  Dec.  Dig. 
I  56.*1 

6.  Minn  AND  MXREBAis  (f  66*)— Dbid  to 
Coal  in  Placb— Conbtbuction. 

In  such  case  the  purpose  of  the  vendee  to 
obtain  Coal,  not  land,  nonexistence  of  coal  In 
a  large  portion  of  tbe  land  and  an  option  for 
parcbase  of  the  coal  la  the  land  at  a  certain 

Srice  for  each  and  every  acre  of  the  coal,  un- 
er  which  the  deed  was  made,  may  be  considered 
in  seeking  the  intent  of  the  parties;  and  the 
deed  read  in  the  light  thereof  is  properly  con- 
strued as  embodying  a  contract  of  sale  by  the 
acre. 

JE^.  Note.— For  other  cases,  see  Mines  and 
^nerals,  Cent  Dig.  U  163-166;  Dec.  Dig.  1 

Appeal  from  Circuit  Court,  Preston  County. 

Action  by  J.  M.  Light  against  El  M.  Grant 
&  Go.  and  others.  From  Judgment  for  plain- 
tiff, defendants  appeal.  Reversed  and  re- 
manded. 

P.  J.  Crogan,  of  Kingwood.  and  Goodwin  & 
Reay,  of  Morgantown,  for  appellants.  Hnghes 
ft  Conley,  of  Kingwood,  tor  anpelleew 

POFrBNBAROER.  P.  To  the  bill  tor  tbe 
enforcemoit  of  a  vendor's  Hen  in  this  cause, 
the  answer  set  np  two  alternative  defenses, 
a  right  of  resdsslon  of  the  contract  of  sale, 
with  a  recovery  ct.  tbe  purchase  money  paid, 
and  an  abatemcsit  from  the  unpaid  purchase 
money  for  a  deficiency,  both  of  which  were 
disallowed  by  the  court,  and  a  decree  was 
entered  for  the  full  amount  claimed  the 
plaintiff,  with  Interest  thereon. 

The  deed  in  which  the  lien  was  reserved 
conv^ed  "all  the  coal  In,  on,  and  underlying 
all  tbat  certain  tract  of  land  owned  by  the 
grantors,"  described  as  containing  244.56 
acres,  out  of  which  there  was  reserved  &  strip 
containing  4.157  acres  which  had  been  con- 
veyed to  a  railroad  company  out  of  the  tract 
and  6  acres  of  coal  to  be  located  In  a  con- 
tiguous body  under  and  around  the  dwelling 
and  outbuildings  on  the  property,  leaving 
234.4  acres  <XC  coaL  The  consideration  was 
|2,812.S(K  of  which  me-thlrd  was  paid  in 
cash  and  the  balance  deferred  In  two  equal 
payments  for  one  and  two  years,  respective- 
ly. The  conveyance  was  made  March  30, 
1907,  pursuant  to  an  option  dated  October 
12,  1905,  seven!  eztoudons  ot  ^Ich  had 
been  granted,-  the  last  one  until  January  2, 
1007. 

[1 ,  2]  Unsustained  by  pro(tf,  the  prayer  for 
rescission  was  properly  denied.  The  answer 
set  up  two  grounds  therefor,  the  nonexistence 
of  any  coal  in  the  land  of  the  kind  contracted 
for,  and  fraud  on  the  part  of  the  plaintiff, 
ctmslstlng  of  misrepresentation  as  to  the  kind 
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and  quantttgr  of  coal  In  Ills  land.  Tbougb. 
ntitbex  tlie  option  nox  the  deed  Bpedflea  any 
partlcalar  vein  of  ooal  as  the  sabject-matter 
of  the  contract  tiie  answer  charges  the  con- 
tract was  for  coal  of  the  XJmer  Efeeport 
TCdn,  which  aTerment  Is  denied  by  a  spe<^l 
replication.  Some  witnesses  were  of  the 
opinion  that  none  of  tibat  vein  of  coal  Is 
found  in  the  land,  while  others  believed  it 
omtains  five  or  six  acres  of  such  coaL  That 
the  quantity  thereof,  if  any,  Is  meager  Is 
an  undisputed  fact  in  the  case.  A  witness 
for  tiie  defendant  testifies  to  a  representa- 
tion of  the  existence  of  a  large  quantity  of 
such  coal  by  the  plalntlft,  but  this  the  plain- 
tiff denies,  sayli^  he  made  no  claim  of  that 
sort,  bnt,  on  the  contrary,  had  aald  there 
was  very  little  of  the  Upper  Freeport  vein 
of  coal  tn  bis  land.  To  strengthen  the  evi- 
dence of  the  claim  or  representation  contrary 
to  the  fact,  evidence  was  adduced  tending 
to  show  the  Upper  Freeport  vein  of  coal  was 
the  only  one  In  that  section  of  the  country 
at  that  time  deemed  to  have  a  commercial 
or  marketable  valua 

[3]  The  general  terms  used  in  the  option 
and  deed,  calling  for  all  of  the  coal  In  the 
land,  clearly  negative  any  Intention  to  limit 
the  conveyance  to  a  particular  vein.  To  ad- 
mit parol  evidence  of  Intention  so  to  limit  it 
would  clearly  violate  a  well-establlBhed  rule 
.of  evidence.  The  terms  of  the  deed  are  cer- 
tain and  definite.  It  contains  not  a  word 
upon  which  any  claim  of  ambiguity  or  un- 
certainty can  rest,  and  no  latent  amblguit7 
la  disclosed  by  the  oral  testimony.  Hence 
there  is  no  basis  or  ground  for  the  admission 
of  parol  evidence.  It  could  perform  no  oflJce 
other  than  contradiction  of  the  plain  terms 
of  the  written  contract,  and  that  Is  inhibited 
by  a  firmly  established  rule  of  evidence. 
Poling  V.  WllUams,  65  W.  Va.  69,  46  8.  E. 
7M;  Troll  v.  Carter,  15  W.  Va.  567.  Hav- 
tng  contracted  for  all  of  the  coal  in  the  land^ 
the  defendants  are  not  entitled  to  rescission 
of  the  CMitract  on  account  of  the  absence  or 
nonexistence  of  a  particular  rein.  Shackleford 
V.  Fulton,  139  Fed.  97,  71  O.  C.  A.  295.  Nor 
is  the  testimony  adduced  sufficient  to  show 
they  were  induced  to  enter  into  the  contract 
by  any  representation  as  to  the  existence  ot 
the  vein  of  coal  In  question.  On  this  Issue 
the  evidence  consists  of  the  testimony  of  two 
witnesses  only,  and  they  squarely  contradict 
each  other.  Moreover,  a  preponderance  of 
the  evidence  favors  the  presence  of  the  Up- 
per Freeport  coal  in  the  land,  and  there  Is 
no  pretense  of  a  representation  Oat  the  Free- 
port  vein  cuiderlies  the  whole  thereof.  That 
the  land  contains  less  ooal  than  was  expect 
ed  or  represented  constltates  no  ground  for 
resdssion,  for  the  quantity  was  not  in  any 
way  made  an  essential  element  of  the  coo- 
tract  Its  plainly  expreraed  purpose  was  to 
take  and  pay  tsa  such  coal  as  the  land  con- 
tained, whether  much  or  little,  prorided  tliera 
should  be  a  substantial  quantity  of  it. 


t43  If  the  sale  was  one  1^  the  acra,  as  re- 
gante  the  coal,  and  not  in  gross,  Oiere  should 
have  been  a  large  abatement  from  the  price, 
for  284,4  acres  were  sold,  and,  as  a  matter 
of  fitct;  the  land  contained  at  the  most  not 
more  than  120  acres  of  ooal  In  veins,  the  ex- 
istence of  which  has  been  ascertained  and 
shown.  In  all  cases  of  sale  by  the  acre,  tliere 
may  be  an  abatement  from  the  purchase  price 
for  defldoicy  in  quantity.  Butcher  v.  Peter^ 
son,  26  W.  va.  447,  53  Am.  Rep.  89 ;  Bartlett 
V.  Bartiett.  37  W.  Va.  236,  16  S.  E.  450; 
Thompson  v.  Catlett,  24  W.  Va.  524 ;  Board 
V.  WUson,  S4  W.  Ta.  609.  12  &  E.  778;  Neal 
V.  Logan,  1  Grat  (Va.)  14,  15.  Right  to 
abatement  or  compensation  for  a  defldency 
In  the  case  of  a  sale  of  land  in  gross  stands 
upon  the  existence  of  a  warranty  of  quantity 
or  fraud  and  misrepresentation  oa  tlie  part 
of  the  vendor,  respecting  the  quantity.  Cris- 
Up  V.  Cain,  19  W.  Va.  438;  Hansford  v. 
Coal  Co.,  22  W.  Va.  70;  Newman  v.  Kay, 
57  W.  Va.  98,  49  S,  E.  926,  68  L.  R.  A.  908, 
4  Ann.  Cas.  39;  Wloton  t.  McGraw,  60  W. 
Va.  98,  54  S.  E.  606. 

[t,  B]  As  the  consideration  agreed  upon  and 
recited  in  the  deed  Is  an  exact  multiple  of  the 
number  of  acres  conveyed.  It  is  ambiguous  on 
its  face  as  to  whether  It  was  a  sale  In  gross 
or  a  sale  by  the  acre.  Newman  v.  Kay,  cit- 
ed; Hansford  v.  Coal  Co.,  cited.  On  the 
question  of  the  construction  of  such  a  deed 
or  determination  of  the  question  of  intent, 
only  evidence  of  the  circumstances  which  sur- 
rounded the  parties,  their  situation  when 
the  deed  was  made,  and  their  conduct  in 
carrying  the  contract  into  execution  is  ad- 
missible. Wlnton  V.  McGraw,  dted;  New- 
man V.  Kay,  dted;  Hansford  v.  Coal  Co^ 
dted ;  Crlsllp  v.  Cahi,  dted.  A  mere  declara- 
tion of  Intention  cannot  be  considered.  In 
this  instance  the  vendees  were  purchasing 
coal,  not  land,  and  it  would  be  unreasonable 
to  suppose  they  Intended  to  pay  coal  prices 
for  land  in  which  there  was  no  coal,  or,  In 
other  wcvds,  to  pay  for  what  did  not  exist 
The  option  they  had  taken  upon  the  land 
provided  for  payment  of  $12  an  acre  for  each 
and  every  acre  of  coal,  not  for  the  land,  nor 
any  supposed  quantity  of  coal,  and  also  for 
ascertainment  of  the  coal  acreage  In  the  land, 
and  the  deed  itself  represents  "a  net  coal 
area  •  •  •  of  234.4  acrea."  The  force 
of  these  facts  and  drcumstances  stand  unop- 
posed by  anything  indicative  of  a  sale  in 
gross,  and  they  most  be  accorded  tbeir  legal 
effect,  making  plain  and  obvious  an  intention 
on  the  part  ot  tlm  parties  to  efltet  a  sale 
the  coal  by  the  acre. 

The  land  was  monntatnons  and  steep. 
Near  the  t^p  there  ta  a  coal  area  of  five  or 
six  acres  in  the  Vpper  Freeport  vehL  Some 
distance  below  this  there  Is  anothor  area 
which  contains  abont  40  acres  whldi  is  sup- 
posed to  be  in  the  Lower  Freeport  vdn.  Still 
lower  down  there  is  an  area  of  abont  120  or 
126  acres  which  la  said  to  be  in  one  of  the 
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Kittaimlng  meftBons.  Bach  is  tbe  testimony 
of  tbe  witoesseB  for  the  plaintiff.  That  of 
the  wltnessee  for  the  defendants  classes  the 
upper  area  as  tbe  Lower  Freeport,  the  next 
one  as  tbe  Kittanning,  and  the  tbim  one  a 
Mercer  coal  bed  of  the  Bottsrille  measnres  or 
series.  The  defldency  established  toj  this 
evidence  is  the  dUferaice  between  12S  acres 
and  234.4  acres*  amonntlng  to  109:4  acres, 
which,  at  US  an  acre,  amounts  to  $1,812^. 
This  deducted  from  the  full  amount  of  the 
purchase  money  recdred  {2,812.80,  leavefl  a 
balance  of  91,500,  of  which  f037.60  has  been 
paid,  leaving  a  balance  of  9062^  bearing 
interest  from  March  80, 1007. 

In  conformity  with  this  conclualon,  the 
decree  will  be  leversed.  and  the  cause  re- 
manded, with  directions  to  the  trial  court 
to  enter  a  decree  for  said  som  of  $562.4(^ 
with  Interest  tliareon  from  the  SOth  day  of 
March,  1907,  to  be  added  to  the  principal  and 
included  In  the  decree  as  of  the  date  thereof, 
and  for  farther  proceedings  in  accordance 
with  the  roles  and  jwindples  goTeming  couzta 
of  equity. 

MILLER,  J.,  absent 


BLAMD  at  aL  T.  BIOBT  «t  aL 
(Snprsme  Oonrt  of  Appeals  of  West  Tirgtaiia. 

Oct  21,  1018.) 

(8vllaT>ua  hy  the  Court.) 

1.  Fa^UDULBNT  OOimETABCU  (|  277*)  —  AC- 
TION TO  tun  AsioB— DaraNSB— PaooF. 

In  a  suit  to  set  aside  a  conveysnce  or  trans- 
fer of  property  or  a  charse  thereon  for  fraud, 
payment  of  fall,  fair,  and  adeqaate  considera- 
tion for  tbe  property  or  claim  is  an  afflrm- 
atfve  defense  on  the  part  of  tbe  pardiaaer  or 
claimant  of  tbe  lien,  to  be  eatablisned  by  dear 
proof. 

[Ed.  Note. — For  other  caaes,  see  Prandalent 
ConTeyancea,  Cent.  Dig.  SS  TW,  UUtMJU:  Dec. 
Dig.  «  211*} 

2.  Feaudulbnt  CoNVBTANoas  (I  300*)— Ac- 
tion TO  Set  Aside— DErENSK—FBoor, 

To  sustain  the  claim  of  payment  of  consid- 
eration in  such  case,  when  the  amouota  are 
large,  tbe  testimonpr  of  the  grantee,  if  uncor- 
roborated by  receipts,  memoranda,  or  other 
documentary  evidence,  must  be  dear,  positive, 
definite,  consietent  with  other  evidence  offer- 
ed by  him,  and  free  from  self-contradiction. 

[Ed.  Note.— For  other  cases,  see  Frandaleot 
Conveyances.  Cent  Dig.  ||  896-903 ;  Dec.  Dig. 
S  300.*] 

3.  Appeal  and  £rxob  ($  1178*)— Disfosition 
OF  Cause— Defective  Pleading. 

If,  in  a  suit  by  creditors  to  set  aside  a  con- 
veyance or  charge  as  fraadalent  the  evidence 
establishes  the  foaod,  bnt  the  bUl  is  defident 
In  its  ailegationa,  uie  decree  subjecting  the 
property  to  sate  will  be  reversed,  and  the  caase 
remanded,  with  leave  to  ammd  tlie  bUL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  460£-4m:  Dee.  Dig.  S 
1178.*] 

Appeal  from  Circuit  Court  Wetzd  County. 
Action      J.  A.  Bland  and  others  against 
O.  F.  Blgby  and  othm.  Judgment  for  idatn- 


tiffs,  and  certain  defendants  appeal.  AfflmH 
ed  in  part  and  reversed  in  part  and  re- 
manded. 

Dave  D.  Johnatm,  of  Farkersburft  for  ap- 
pellants. 

POFFENBABOEB,  P.  Certain  town  lots 
in  the  town  of  New  Martinsville  and  some 
patent  rights  were  decreed  to  be  sold  In  ttils 
cause  to  satisfy  the  dalms  of  Harry  Wade, 
J.  A.  Bland,  and  M.  B.  McGee,  judgment  and 
execution  creditors  of  C.  F.  Rigby  and  E.  A- 
McCabe,  late  partners  as  machinists  under 
the  firm  name  of  the  Rlgby  Manofacturlng 
Company.  At  the  time  of  the  decree,  the  real 
estate  was  dalmed  by  Emmett  C.  Bigby,  to 
whom  it  had  been  conveyed  pendente  lite, 
the  patent  rights  by  Mrs,  0.  P.  Rlgby,  and 
prior  liens  on  the  real  estate,  amounting  to 
about  19,000,  by  Frank  P.  McCabe. 

The  decree  stands  upon  the  hypothesis  of 
fraud  In  tbe  transfers,  Inferable  from  the 
following  rdatlons  and  transactions  among 
tile  parties :  On  March  25, 1901,  Wash  Dunn 
and  wife  conveyed  to  E.  A.  McCabe  and  C. 
F.  Rlgby  a  lot  In  the  town  of  New  Martins- 
ville. 60  feet  by  100  feet  In  size.  On  April 
27,  1901,  D.  W.  Gamble  and  wife  conveyed 
to  them  another  lot  40  by  159  feet.  On  Sep- 
tember 29,  1902,  McCabe  and  Rigby  conveyed 
the  two  lots,  together  with  certain  personal 
property,  consisting  of  machinery  and  tools 
In  the  buildings  thereon,  to  S.  Bruce  Hall, 
trustee,  to  secure  to  A.  Leschen  &  Sons  Rope 
Company  a  debt  of  |2,000.  On  November  19, 
1902,  Rlgby  and  his  wife  conveyed  to  M.  R. 
Morris,  trustee,  Rlgby's  one-half  Interest  in 
the  two  lots  to  secure  to  Frank  P.  McCabe 
an  alleged  debt  of  $7,000.  represented  as  faav- 
.ing  been  evidenced  by  a  negotiable  promis- 
sory note,  executed  by  C.  F.  Rigby.  On  April 
12,  1904,  Rigby  and  wife  and  E.  A.  McCabe 
conveyed  the  two  lots  and  the  machinery, 
tools,  and  appliances  therein  to  Frank  P. 
McCabe  by  a  deed  which  was  admitted  to 
record  on  the  26th  day  of  May,  1904.  On 
or  abont  July  11,  1904,  S.  Bruce  Hall  sold, 
under  tbe  deed  of  trust  given  to  secure  A. 
Leschen  &  Sons  Rope  Company,  the  two  lots 
here  involved  to  Frank  P.  McCabe  f6r  the 
sum  of  $2,305,  of  which  sum  $768.34  was  paid 
in  cash,  and  for  the  residue  of  which  McCabe 
gave  his  two  notes,  payable,  respectively,  in 
0  and  12  months.  One  of  the  notes  was  paid 
February  0,  1905.  and  the  other  May  20, 
1905.  On  the  16tb  day  of  September.  1904, 
Rlgby,  for  the  stated  consideration  of  $5, 
assigned  to  bis  son,  Benj.  B.  lUgby,  12  sep- 
arate and  distinct  United  States  Letters  Pat- 
ent granted  to  him  for  inventions.  On  the 
next  day,  or  one  month  later,  as  to  which  the 
evidence  conflicts,  Benj.  E.  Rigby,  for  tbe 
stated  consideration  of  $5,  assigned  said  let- 
ters patent  to  his  motho-,  Achsah  M.  Rigby. 
By  a  deed  dated  September  IS,  1905»  Hall, 
trustee,  conveyed  the  lots  purchased  from 
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blm  as  tniBt«e  by  Frank  P.  McCabe  to  Ach- 
Bah  M.  Rlgby,  deBcrlblng  ber  In  the  deed  as 
having  been  the  purcnaser.  In  point  of  fact, 
Achsah  M.  lUgby  assigned  to  Frank  P.  Mc- 
Cabe three  of  the  letters  patent  received  from 
her  husband  through  her  son  BeiiJ.  E.  Rlgby, 
In  consideration  of  which  he  directed  a  deed 
for  the  lots  to  be  executed  to  her.  By  a 
deed  dated  Jaly  12,  1906,  Achsah  M.  Rlgby 
and  her  husband  conveyed  them  to  Smmett 
C.  Rlgby  for  the  recited  considerattfni  of 

n.8oo. 

The  dates  of  the  creation  of  the  debts  of 
the  three  attacking  creditor*  are  not  dis- 
closed. Wade  obtained  his  Judgment  for 
$216  September  26,  1904,  Bland  obtained  hU 
for  $589.12,  and  McOee  bis  for  $328.05,  April 
6,  1906.  Executions  on  tbem  vera  issoed 
May  22,  1905,  and  this  suit  was  commenced 
September  29,  1905.  The  record  establishes 
no  firm  indebtedness  at  the  date  of  the  ex&- 
callon  of  the  deed  of  trust  in  favor  of  Frank 
P.  McCabe,  and  there  is  no  proof  of  the  ex- 
istoice  of  any  at  the  date  of  the  conveyance 
of  tbe  lots  to  him,  April  12,  1901.  But  as 
Wade  procured  his  Judgment  Septembor  20r 
1901,  and  Btand  and  McOee  th^  on  April 
6,  1905,  these  debts  may  have  existed  at 
the  time  of  the  conveyance  to  Frank  P.  Mc- 
Cabe, and  they  may  have  been  Insisting  up- 
on pttyment  The  record  of  the  Judgm^ts 
of  Bland  and  McG^  Indicates  incurrence  of 
their  debts,  or  rather  their  maturity,  on  the 
19th  day  of  May,  1901,  after  the  execution 
of  the  deed  and  Just  iwlor  to  its  admlaslon 
to  record. 

The  oral  testimony  in  the  case  consists  of 
the  depositions  of  Frank  P.  McCabe,  C.  F. 
Rlgby,  and  Achsah  M.  Rlgby.  Neither  E.  A. 
McCabe  nor  BenJ.  E.  Rlgby  nor  Emmett  C. 
Rlgby  testified,  although  parties  to  the  trans- 
actions complained  of.  Professing  the  status 
of  a  creditor  for  more  than  (9,000,  Frank 
P.  McCabe  was  nnable  to  state  in  detail 
bow  he  acquired  it  He  claims  to  have  ad- 
vanced the  $7,000,  to  secure  which  the  deed 
of  trust  was  executed,  and  filed  a  statement 
with  his  deposition,  showing  the  dates  and 
amounts  of  hla  alleged  advancements,  aggre- 
gating $7,282.51;  but  tbls  statement  was 
made  up  and  filed  some  time  after  his  depo- 
sition was  taken,  and  he  admits  having  made 
such  advancements  as  he  did  make  without 
any  personal  knowledge  as  to  tbe  value  of 
the  property  or  Information  respecting  it  oth- 
er than  that  given  him  by  the  debtors.  He 
knew  nothing  of  the  existence  of  the  prior 
deed  of  trust  on  it  In  favor  of  the  A.  Leschen 
&  Sons  Rope  Con4>any.  Moreover,  bis  lien 
was  on  only  Rigby's  one-half  of  the  property, 
the  total  value  of  which  is  set  forth  In  the 
•deed  of  trust  at  $10,7S0.  He  says  part  of 
the  money  he  claims  to  have  advanced  was 
represented  by  notes  he  gave  and  part  of  it 
by  checks,  but  he  produces  none  of  the  notes 
■  or  checks,  nor  shows  any  payment  of  notes, 
nor  gives  the  relative  amounts  of  the  checks  | 


and  notes.   Tbongb  he  datms  to  have  paid 
the  purchase  money  under  the  sale  made  by 
Hall,  trustee,  $2,305,  he  was  not  present  when 
the  sale  was  made  and  could  have  had  no 
personal  knowledge  of  the  character  or 
amount  of  the  property  he  was  paying  the 
mon^  for.   His  purcliase  and  payment  of 
the  money  must  have  been  made  by  some 
one  else  in  his  name.    This  he  admits  in 
ronnection  with  his  claim  in  general  terms 
of  payment  of  the  money,  but,  for  all  that  ap- 
pears, he  may  have  first  received  the  money 
from  the  debtors  or  one  of  than.  Notwith- 
standing he  claims  to  have  put  more  than 
$9,000  into  the  property,  he  permitted  tbe 
deed  of  the  trustee  made  In  pursuance  of 
the  sale  under  the  deed  of  trust,  to  be  made 
to  the  wife  of  O.  F.  Bigby  in  consideration  of 
three  lettera  patent,  admitted  to  be  of  prac- 
Ueally  no  valne^  without  any  iuiuiry  or  ad- 
vlce  as  to  how  that  deed  would  affect  bis 
title  to  the  i»opttrt7  or  bis  claim  for  $7,000 
or  the  $2,806  he  claims  to  have  paid  to  Hall, 
trustee^   The  legal  eltect  of  that  aale  and 
deed,  nnqiiaUfled  by  any  apeemmt,  was  the 
destruction  of  his  deed  of  trust  upon  tbe 
equity  of  redemption  and  of  the  conveyance 
made  to  him  by  his  father  and  C.  F.  Rlgby. 
His  advancements,  if  any,  were  induced,  ac- 
cording to  his  own  testimony,  by  'his  fatlier, 
who  presumably  conducted  aU  of  the  transac- 
tions  in  which  his  name  appears.    It  must 
have  been  he  who  made  tbe  purchase  under 
the  trust  deed  sale  and  actually  bandied  tbe 
money  received  by  the  trustee.    Hie  teati- 
mony  was  not  taken,  and  the  omission  there- 
of is  unexplained.    C.  F.  Rigby,  the  other 
partner,  testified,  but  was  unable  to  state 
any  of  the  particulars  of  the  transactions 
between  the  firm  and  Frank  P.  McCabe.  His 
part  in  these  transactions  also  seems  to  have 
been  left  to  the  care  of  E.  A.  McCabe.  Mrs. 
Rlgby  has  no  knowledge  of  any  of  these  vital 
matters.   The  principal  purpose  of  her  tes- 
timony was  to  show  she  took  the  property 
under  tbe  deed  from  Hall,  trustee,  subject 
to  the  claims  of  Frank  P.  McCabe,  contrary 
to  tbe  legal  effect  of  the  deed.  McCabe  also 
makes  this  claim,  but  neither  of  them  testi- 
fied to  any  express  agreement  to  that  effect 
He  allowed  the  deed  to  be  made  to  her  at 
tbe  suggestion  of  bis  father  and  G.  F.  Rlgby 
and  says  be  Is  nnable  to  explain  why  It  was 
made  to  her  and  not  to  himself.    He  nega- 
tives any  express  agreement  for  preservation 
of  his  claim  by  the  admission  of  his  ignor- 
ance of  the  effect  upon  them  of  the  sale  under 
the  deed  of  trust   The  principal  purpose  of 
the  testimony  of  C.  F.  Rigby  was  to  show 
the  worthlessness  of  the  letters  patent  In 
the  condition  In  which  they  were  at  the  time 
they  were  assigned  by  blm  to  his  son  BenJ. 
G.  Rigby  and  the  Indebtedness  of  the  firm 
to  his  son  for  labor  in  the  sum  of  about 
$400  as  consideration  for  the  assignment 
The  son's  testimony  was  not  taken,  but 
I  the  fatbra  and  mother  both  aay  the  firm 
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was  indebtoa  to  Um  for  80  dayi*  work 
In  the  moDfh  of  Hay,  1906,  as  a  tool 
dreiHwr,  at  P«r  daj,  amoimtliic  to  9120, 
and  work  at  tlw  ah^  ttamaftw  and  np  to 
September  6,  190ft,  at  f2.D0  a  day,  amonnt- 
insto«a47.Da 

[1, 2]  Frank  P.  UcOabe  assumed  the  atti- 
tude ot  a  pardiaser  la  good  talOi  and  witb- 
ont  notloe  of  tbe  fraud  of  ttw  donors.  To 
prevail  over  Mm.  tbe  creditora  most  establish 
tile  fraud,  the  transfer  to  him,  and  Ids  notice 
of  tbe  frand.  but  It  Is  incombent  npon  him 
both  to  allege  and  i«oTe  payment  of  foil, 
adequate,  and  fair  consideration.  Tbe  iBsne 
of  payment  la  an  afflrmallTe  defense  which 
he  mnst  mate  out  1^  clear  and  satisfactory 
proot  Colstcm  r.  Ulller,  66  W.  Ya.  490,  47 
S.  B.  268L  His  transacttotts  with  tbe  Insolv- 
Yeat  firm  Involved  considerable  sums  of  mon- 
ey. Ordinarily  such  amounts  do  not  pass 
from  one  man  to  another  without  a  certain 
degree  of  formality  and  preservation  of  docu- 
mentary evidence  thereof,  wherefore  a  mere 
claim  of  payment  without  the  production  of 
written  evidence  thereof,  giving  dates, 
amounts,  and  other  particulars.  Is  looked  up- 
on with  suspldon  and  generally  regarded  as 
unsatisfactory  and  Insufficient  to  prove  the 
fact.  Lack  of  corroborative  evidence  of  the 
kind  and  character  usually  kept  by  the  par- 
ties to  important  financial  transactlona  Is 
regarded  as  a  badge  of  frand.  Colston  v. 
Miller,  cited.  Reason  concurs  with  authority 
in  declaring  Insufficiency  ef  tbe  evidence 
submitted  by  McCabe  to  sustain  bis  claim  of 
payment  as  against  creditors  of  the  fraudu- 
lent jdebtors. 

[3]  Though  the  manifest  purpose  of  the 
bill  Is  to  subject  the  property  hereinbefore 
described  to  the  satisfaction  of  tbe  claims  of 
the  plaintiffs,  as  having  been  disposed  of  by 
the  debtors  with  Intent  to  hinder,  delay,  and 
defraud  their  creditors,  and  to  do  this  In 
such  manner  as  to  exclude  the  claims  of 
Frank  P.  McCabe,  the  bill  does  not  In  terms 
Impeach  the  $7,000  deed  of  trust  nor  the  con- 
veyance subsequently  made  to  Frank  P.  Mc- 
Cabe, nor  question  his  claim  of  payment  of 
the  purchase  money  under  the  sale  by  Hall, 
trustee.  Ignoring  the  conveyance  to  falm.  In 
satisfaction  of  the  alleged  trust  debt  of  97,- 
000,  the  bill  prays  that  he  he  required  to  re- 
lease bis  trust  deed.  Treating  the  A.  Lesch- 
en  &  Sous  Rope  Company  debt  as  having 
been  paid  by  him,  It  prays  that  said  company 
be  required  to  release  its  lien.  It  then  prays 
that  the  tangible  property,  real  and  personal, 
and  the  letters  patent  held  by  Mrs.  Blgby  be 
subjected  to  sale  fw  satisfaction  of  the  debts 
of  the  plalnttfTA 

Only  In  the  transfer  by  McCabe  to  Mrs. 
Blgby  of  the  benefit  of  his  purchase  at  the 
sale  made  by  Hall,  trustee^  effected  by  mere 
direction  of  tbe  trustee  to  make  the  deed  to 
her,  does  the  bill  charge  any  fraud.  Its  the- 
ory Is  that  the  assignments  of  the  letters  pat- 
ent by  0.  V.  Blgby  to  bia  aw  Benl.  &  Bigby 


and  by  the  «(m  to  bis  motiiar  wwe  voluntary, 
and  that  in  this  maitn^  O.  V.  BJgby  furnish- 
ed the  craslderatlon  ot  the  (xansfer  of  the 
property,  In  the  manner  stated,  from  Frank 
P.  McCabe  to  bis  wife.  Tbe  second  ivoposi- 
tltm  seems  to  be  that  the  sale  nnder  the  A. 
Leechen  ft  Soma  Rope  Company  trust  deed 
ertingulabed  tbe  right  of  Frank  P.  McCabe 
under  his  sabeeqnent  deed  of  trust  and  the 
subsequent  conveyance  to  him,  and  that,  by 
his  transfer  to  Adisah  M.  Blgby,  she  obtain- 
ed full,  legal,  and  equitable  titie  to  the  prop- 
erty, stripped  and  freed  from  all  claims 
against  the  same  on  his  part  But  this  charge 
of  the  bin  is  met  by  McCabe's  answer,  deny- 
ing any  intention  on  his  part  to.  release,  or 
treat  as  satisfied,  his  $7,000  debt  or  the  $2,- 
S05  he  claims  to  have  paid  to  Hall,  trustee, 
and  this  averment  of  the  answer  Is  sustained 
by  his  testimony.  Moreover,  Mrs.  Blgby,  In 
her  testimony,  disclaims  any  purpose  or  in- 
tention to  exclude  his  claims.  On  the  contra- 
ry, she  dlstlnctiy  and  emphatically  says  she 
took  the  property  by  the  deed  from  Hall, 
trustee,  subject  thereto. 

As  this  deed  was  made  to  her,  not  by 
Frank  P.  McCabe  himself,  but  by  the  trustee, 
there  is  no  1^1  Impediment  to  his  proof  by 
oral  testimony  of  an  equitable  Interest  in  tbe 
property.  According  to  his  testimony,  be 
purchased  and  paid  for  It  and  caused  the 
deed  to  be  made  to  Mrs.  Blgby  in  trust  for 
himself  to  the  extent  of  his  claims  against' 
it  If  he  bad  conveyed  it  to  her  himself,  he 
might  not  be  permitted  to  prove  such  an 
equity,  for  the  parol-  evidence  offered  to 
establish  it  contradicts  the  terms  of  the  deed, 
a  written  contract  Troll  y.  Carter,  IB  W. 
Va,  667;  Poling  t.  Williams,  65  W.  Va.  69, 
46  S.  B.  704.  If  the  plaintiffs  were  creditors 
of  Mrs.  Blgby,  it  might  not  be  permissible  to 
establish  It  against  them,  because  the  deed 
from  Hall,  trustee,  to  her  passed  the  legal 
titie,  acquired  under  a  deed  of  trust  prior  to 
the  claims  of  McCabe,  to  which  the  Uen  of 
the  Judgment  would  likely  have  attached  the 
moment  the  title  passed  into  her  bands;  but 
they  are  not  creditors  of  hers,  and  the  pur- 
pose of  the  suit  Is  to  subject  tbe  property  as 
that  of  the  debtors.  B.  A.  McCabe  and  C.  F. 
Blgby.  Therefore  only  such  Interest  in  the 
property  is  liable  to  claims  of  these  creditors 
as  Mrs.  Rlgby  acquired,  and  that  according 
to  her  own  testimony  and  admissions  and  the 
evidence  adduced  by  McCabe,  was  what  may 
be  called  an  equity  of  redemption.  Of  course 
the  plaintiff  could  subject  that,  but  nothing 
more.  But  the  decree  goes  beyond  this, 
treating  the  property  as  standing  In  the 
hands  of  Mrs.  Blgby  free  of  all  claims,  eqnl- 
tiles,  or  liens  in  favor  of  Frank  P.  McCab^ 
and  accordingly  subjects  it  wholly  and  un- 
conditionally to  sate  for  satisfaction  of  tbe 
Judgments  against  the  insolvent  firm. 

In  tbe  absence  of  impeachment  of  Frank  P. 
McCabe's  claims,  he  became  the  owner  of  the 
lota,  in  eanlt?  as  well  as  in  law,  by  bis  deed 
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from  B.  A.  McCabe  and  EUgby  and  bis  pvir- 
cbase  at  the  txuat  deed  sala  Mra.  Rlgby 
■wean  she  got  nothing  and  claims  nothing 
under  the  deed  from  Hall  bat  a  sort  of  an 
eQol^  of  redemption,  and,  althongh  this  was 
not  fixed  by  express  agreement  at  the  date  of 
the  conTeyance  to  her,  no  reason  Is  perceived 
why  McCabe  cannot  bold  as  against  ber  neb 
interest  as  she  does  not  claim  nor  any  ground 
mwu  which  the  plaintlffiB,  who  are  not  her 
creditors,  can  complain  of  her  admission  of 
Ms  eanitable  claims,  founded  upon  sucb 
large  paymoits  and  such  solenm*  instruments, 
the  TaUdlty  and  genuineness  of  which  are 
not  diallenged  by  the  pleadings. 

The  purpose  of  this  suit,  as  disclosed  by 
the  bill  and  the  decree  entered,  was  to  sub- 
ject the  property  to  satisfaction  of  the  ielbtg 
of  the  plalnttffs,  and  the  evidence  Is  insuf- 
ficient, as  we  have  Indicated,  to  sustain  Mc- 
Cabe's  claim  of  a  bona  fldie  purchase,  al- 
tboogb  Introduced  fOr  that  purpose.  Both 
he  and  the  plalntlfFs  seon  to  have  regarded 
the  suit  as  one  intaded  to  sell  the  property, 
free  and  distdiarKed  of  his  dalms,  and,  if  the 
allegatlcms  of  the  bill  were  broad  enough  to 
Impeacb  the  bona  Ada  of  bis  deed  of  trust, 
the  conveyance  to  blm,  and  bis  claim  of  pay- 
mmit  ct  purchase  money  at  the  sale  made  by 
Hall,  trustee,  the  decree  entered  would  have 
to  be  affirmed.  The  ondasLon  of  these  necee* 
sary  allegations  has  resulted  In  a  decree 
standing  upon  snffldent  erldeuce  and  an  In- 
suffidMit  bill  In  so  far  as  It  affects  the  lots 
and  personal  property  other  than  the  patents. 
In  such  cases  the  well-established  practice  is 
to  reverse  the  decree  and  remand  the  cause 
with  leave  to  the  plalntUT  to  amend  the  bill. 

The  patent  rights  In  the  hands  of  Mrs. 
Rigby  were  properly  held  liable  for  the 
debts  of  the  plaintiffs.  As  to  them  the  bill 
Is  sufficient,  and  the  evidence  of  Indebtedness 
to  the  son  as  consideration  for  the  assign- 
ment thereof  to  him  Is  very  unsatisfactory. 
He  did  hot  testify,  and  his  father,  testifying 
to  the  Indebtedness,  admits  McCabe  kept  the 
books,  and  he  had  nothing  from  which  to 
make  up  a  statement  between  McCabe  and 
the  firm.  It  is  highly  Improbable  that  the 
young  man  drew  no  wages  from  May  1st  to 
September  6th,  if  he  realty  worked  for 
wages;  and  he  assigned  the  patents  to  his 
mother  very  soon  after  he  got  them  in  con- 
sideration of  $1  and  "other  bills"  he  owed 
h^r.  These  transactions  between  father  and 
son  and  mother  and  son  belong  to  a  class 
that  are  always  closely  scrutinized  when 
found  in  the  way  of  creditors,  and  as  to  the 
existence  of  which  very  clear  proof  Is  re- 
quired, when  attacked  by  them.  Such  as  has 
been  adduced  in  support  of  the  assignments 
of  the  patents  by  C.  F.  Bigby  to  his  son  and 
by  the  latter  to  his  mother  has  been  held  in- 
sufficient by  the  trial  court,  and  no  ground 
U  perceived  upon  wbl<3i  bis  finding  can  be 
disturbed. 


For  the  reasons  stated,  so  much  of  the  de- 
cree as  holds  the  two  lots  and  personal  prop- 
erty, conveyed  to  Frank  P.  Rigby  or  purcbaa- 
ed  by  him  at  the  trust  deed  sale  made  by 
Hall,  trustee,  liable  for  the  debts  due  tbe 
plaintiffs  and  costs  of  the  suit  and  orders 
sale  thereof  will  be  reversed.  In  all  otlier 
respects  It  will  be  affirmed  and  tbe  cuue 
manded  for  further  proceedings. 


DIXON  V.  DIXON. 
(Supreme  Court  of  Appeals  of  West  ^Itgliiia. 
Oct  21,  19130 

1.  Divorce  (|  157*)— Applicatiok  fob  Abso- 
lute Decbkb— PaACncs. 

An  abpUeatk>n,  under  section  13.  c  64, 
Code  1906,  for  an  absolute  divorce,  subsequent 
to  a  decree  of  divorce  a  mensa  et  thoro,  must 
be  by  petition  *or  bill  averring  eronods  lor  re- 
lief, and  upon  the  usual  process  and  proceed- 
ings at  rales,  as  prescribed  by  the  ordinary  prin- 
ciples of  equity  practice. 

rEd.  Note. — For  other  cases,  see  Divorce. 
Cent  Dig.  I  017;  Dee.  Dig.  f  167.*] 

2.  Depositions  <{  7*)— AoiUBSioir  ih  Evi- 
dence—Divobce. 

DepositioDB  taken  before  the  filing  of  the 
bill  or  other  pleading,  and  before  process  or 
appearance,  cannot  be  read  on  the  final  bearing 
of  a  cause.  They  should  be  sappTessed  on  the 
motion  of  the  opposite  paitr. 

[Ed.  Note.— For  other  cases,  see  Depoiitioilib 
Cent  Dig.  S|  13-22;  Dec  Dig.  S  7.*] 

3.  HOUDATS   (I   6*) — TaKINO  DEPOSmOlTfr* 

ADHIS6I0N  IN  Evidence- Notice. 

Nor  can  deposltioDB  taken  on  a  l^al  holi- 
day, under  a  nonce  specifying  that  day,  be  read 

on  final  hearing,  except  with  the  consent  of  pai^ 
ties ;  the  notice,  by  virtue  of  chapter  l5L, 
Code  1906,  being  taken  to  intend  the  following 
day. 

[Ed.  Note.— For  odier  cases,  see  Holidays, 
Gent.  Dig.  H  2-6;  Dec.  DigTl  6.*] 

Appeal  from  Circuit  Court,  Fayette  County. 

Action  by  Samuel  Dixon  against  Annie 
Dixon.  From  judgment  for  plaintiff,  defend- 
ant appeals.  Reversed  and  remanded. 

Osenton  &  Horan,  of  Fayettevllle,  and 
Conch  &  Briggs,  of  Charleston,  for  appellanc 
Dillon  &  Nuckolls,  of  Fayettevllle  tor  appel- 
lee. 

LYNCH,  J.  This  Is  a  proceeding  instituted 
by  plaintiff,  under  section  13,  c.  64,  Code,  for 
an  absolute  divorce,  pursuant  to  a  prior  de- 
cree granting  him  a  divorce  a  mensa  et  thoro. 
From  a  decree  awarding  the  relief  sought,  the 
defendant  appeals.  By  her  assignments  of 
error,  she  presents  two  interdependent  ques- 
tions for  determination:  Whether  the  dp- 
cult  court  had  Jurisdiction  t^  pronounce  the 
decree  complained  of;  and  whether  the  dep- 
ositions read  on  behalf  of  plaintiff  should 
have  been  suppressed  as  irregularly  taken. 

As  disclosed  by  the  record,  the  original  suit 
was  instituted  in  April,  1903.  A  final  de- 
ctee  therein  was  entered  October  1,  1904, 
granting  plaintiff  a  limited  divorce,  award- 
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lug  to  each  parent  custody  of  certain  of  the 
minor  children,  and  making  provision  for 
allmonr  of  flOO  per  month.  It  was  "further 
ordered  that  the  plaintiff  pay  the  costs  of 
this  snlt.  and  that  the  same  be  strlckoi  fh>m 
the  docket*^  Apparently  there  was  neither 
pleading  nor  proof  sufficient  to  support  this 
decree.  But*  no  appeal  having  been  taken 
therefrom.  It  cannot  now  be  disturbed.  Chap- 
man T.  ChajHuan,  70  W.  Ya.  622,  74  S.  EL 
661.  Nothing  fortber  was  done  In  the  caose 
until  September  1«  1011,  when  the  plaintiff 
caused  to  be  served  upon  the  d^endsnt  two 
notices— one  that  be  would,  on  the  lOQi  of 
that  month,  apply  to  the  circuit  court  "for  an 
absolute  divorce  from  the  bonds  of  maM- 
mony**;  On  other  that  be  would,  as  he  In 
fact  did,  on  September  4tb  ensuing,  take  dep> 
mlUons  In  support  of  sudi  application.  On 
the  day  designated  In  the  Ant  notice  the  de- 
fendant aroeared  sstedaUy  and  moved  to 
quash  the  notice  "on  the  ground  Qiat  there 
vras  no  suit  praidliv."  The  motion  vras  over- 
ruled. The  defendant  then  moved  to  sup- 
press the  d^osltions  of  plaintiff  filed  on  12ie 
previous  day:  but  that  motion  was  likewise 
ovwruled.  "Thereupon,**  as  the  order  of  the 
court  of  September  lOtb  redtes,  plain- 
tiff tendered  bis  said  petltlcm  and  application 
for  an  absolute  divorce  firom  the  defendant, 
notice  of  vhldi  had  been  duly  sored  on  the 
d^endant,  which  said  notice  and  petition 
are  ordered  filed.**  The  petition  recited  the 
former  proceedings  in  1904,  averred  com- 
pliance by  phdntlff  therewltti  and  the  absence 
and  Improbability  of  a  reconciliation,  and 
prayed  for  an  absolute  divorca  By  the  same 
order  the  court,  without  further  pleading  or 
proof,  granted  the  prayer  of  the  petition,  and 
**decteed  that  the  said  plaintiff  continue  to 
carry  out;  perform,  and  comply  wltb  the  said 
decree  of  October  1,  1004/  in  respect  to  the 
support  and  maintenance  of  the  defendant 
and  in  all  other  respecta" 

Appellant  assigns  only  two  grounds  of 
error,  ^ther  of  which.  In  our  opintcm,  war- 
rants reversal  of  the  decree  ent^ed  Septem- 
ber IB,  1911:  Blrst,  lack  of  proper  notice; 
and,  second,  the  court's  refusal  to  suppress 
plaintiff's  depositions. 

'  [1]  The  ooUy  information  afforded  appel- 
lant of  the  relief  sought  was  an  Informal, 
unofiBdal  notice,  signed  by  appellee^  that  on 
the  day  named  he  would  ask  a  decree  fOr 
absolnte  divorce  from  her.  It  did  not  sum- 
mon her  to  answer  any  pleading  filed  or  to  be 
filed.  No  pleading  was  In  tact  tendered  or 
filed  until  the  day  and  at  the  time  of  the  en- 
try of  the  decree  granting  rellet  The  appel- 
lee seeks  to  deSsnd  thla  Informal  method  on 
the  ground  that  the  statute  does  not  specifi- 
cally require  any  process  or  pleading;  that  It 
only  requires  an  "aniUcation.'*  It  la  true 
there  Is  no  prescribed  procedure  no  definite 
direction  In  the  statute.  But  its  failure  to 
prescribe  or  direct  does  not  authorize  each 
suitor  to  determine  for  himself,  contrary  to 
the  regular  and  orderly  procedure,  the  course 


he  may  pursue  to  attain  his  purposes.  Such 
liberality  would  be  subversive  of  and  dis- 
cordant with  all  the  requirements  of  orderly 
procedure,  and  therefore  cannot  be  tolerated. 
All  proceedings  for  divorce,  or  the  annulment 
or  affirmation  of  marriages,  are  to  be  by  suits 
instituted  and  conducted  as  other  suits  In 
equity,  with  the  exception  noted  In  sections 
7  and  8»  c.  64,  Code.  Therefore  the  rules  of 
chancery  practice  must  be  observed;  other- 
wise the  proceedings  are  abortive.  "It  Is 
within  the  power  of  courts,  in  administering 
statutes,  to  adopt  such  practice  or  procedure 
as  will  attain  the  ends  of  Justice,  avoid 
surprise^  and  give  parties  opportunity  to  an- 
swer charges  seeking  to  Impose  liability  upon 
them.  Where  a  statute  allows  a  Judicial 
proceeding  to  a  man's  prejudice,  though  it  do 
not  provide  for  notice,  It  Is  understood  to  in- 
tend It,  as  no  Judgment  can  l>e  given  under  It 
without  process,  and  process  Is  necessary.  The 
Btfttute  does  not  dlqiense  with  notice.**  Goff  v. 
Price,  42  W.Tb.  884, 889,26  S.E.  287;  Cooper 
T.  Bennett,  70  W.  Ya.  110^  73  a  E.  260;  Rail- 
road Co.  V.  BallrcMd  Co.,  17  W.  Ya.  812.  When 
thus  speaking  In  tlie  Goff  Caae,  Judge  Brannon 
had  under  eonidaemtlon  the  provlitfons  of 
section  8S,  c.  12S,  Code,  allowing  answers  to 
be  filed  as  cros»-bUls,  settliw  up  new  matter, 
and  praying  relief  thereon;  the  section  be- 
ing silent  as  to  notice.  Again,  it  has  been 
said  that  "at  the  door  of  every  temi^e  of 
law  In  this  broad  land  stands  Justice  with 
ber  preliminary  requlremento  upon  all  ad- 
mlnistratlons."  So  that,  except  where  a 
statute  definitely  provides  the  necessary  pro- 
cedure, tbe  courts  will  adopt  that  which  will 
best  serve  the  legislative  Intent  and  protect 
the  personal  and  prtqierty  rights  sought  to 
be  affected.  As  was  said  in  Phillips  v.  Phll- 
Ups,  24  W.  Ya.  SOI:  ''Where  a  petition  Is 
filed  in  a  divorce  case,  under  section  11,  a  64, 
Code,  unless  tbe  defendant  to  the  petition  ap- 
pears thereto  in  court,  it  should  be  sent  to 
rules  for  process  to  be  Issued  thereon  and  to 
be  matured  for  hearing."  There  the  court 
vras  dealing  with  tlie  rights  of  parents  to  the 
custody  of  thrir  minor  children  subsequent 
to  tbe  dissolution  aC  marriage.  The  course 
pursued  was  by  petition,  as  prescribed;  but 
the  court  found  In  tbe  section  a  requirement 
for  process  to  answer  pleadings  at  rules  and 
tbe  usual  proceedings  tliereat  Again,  In 
Railroad  Ca  t.  Railroad  Co.,  supra,  this 
court  said:  "Where  a  statute  authorizes  a 
legal  proceeding  against  any  <me,  and  does 
not  expressly  provide  fbr  notice  to  be  given, 
It  is  Implied  that  an  opportunity  shall  be 
offered  him  to  appear  In  defense  of  his  rights, 
unless  the  contrary  doirly  appears."  It 
there  discusses  the  necessity  for  notice  to 
the  landowner  In  proceedings  to  condemn  a 
right  of  way  for  a  railroad.  In  the  opinion, 
at  page  886  of  17  W.  Ya.,  the  court  held  that: 
"It  Is  an  essential  principle  of  natural  Justice 
that  every  man  have  an  opportunity,  to  be 
heard  In  a  court  of  law  upon  every  questl<m 
Involving  bis  rights  or  Interests  before  he  Is 
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aCFected  by  any  Judicial  deddon  of  tbe  aaes> 
ttoD."  "The  summons  and  proceedings  at 
rules  cannot  be  dispensed  witb  by  notice  of 
an  Intention  to  apply  to  a  court  of  equity  for 
a  final  decree."  Cooper  t.  Bennett,  supra. 
Nelson  on  DIt.  &  Sep.  i  81G,  likewise  boids 
that,  where  statutes  relating  to  dlTorce  con- 
tain no  special  provision  concerning  the  no- 
tice in  dlTorce  suits,  the  snnunons  must  con- 
form to  the  statutes  or  proTlslons  of  the 
Code  relating  to  suits  In  generaL 

By  "notice"  In  the  cases  dted  is  meant  pro- 
cess to  answer  some  pleading  stating  some 
grounds  as  a  basis  for  rell^  some  charge, 
which  tbe  defendant  as  advlaed  may  admit 
or  deny,  or  against  which  he  may  present 
some  counter  charge  or  claim,  thas  demand- 
ing from  his  adversary  fall  and  competent 
proof,  and  not  ordinarily  a  mere  notice  pre- 
pared, signed,  and  served  by  the  plalotUC  or 
at  his  insiance,  as  In  this  case,  of  a  motion 
In  anticipation,  without  such  pleading,  except 
where  the  statute  expressly  authorizes  that 
course,  as  of  a  motion  for  Judgment  under 
chapter  121,  |  6,  Code,  or  as  now  In  condem- 
nation proceedings. 

Besides,  the  original  cause  had  long  since 
terminated.  It  was  not  thereafter  reinstated 
on  the  docket  for  any  purpose,  not  even  at 
the  date  of  the  last  decree.  A.  final  decree 
ends  the  cause — puts  It  out  of  court  After 
adjournment  of  the  term,  no  further  order 
as  to  the  parties  can  be  made  therein,  unless 
they  are  again  brought  Into  court  by  some 
recognized  legal  method.  Green  v.  Railroad 
Co.,  11  W.  Va.  686;  Ruhl  v.  Ruhl,  24  W. 
Va.  279 ;  Barbour  v.  O'Neal,  42  W.  Va.  295, 
26  S.  E.  182.  They  cannot  be  reassembled 
by  a  mere  notice  from  one  to  the  other,  as 
undertaken  by  the  plalntlCF — a  method  not 
sanctioned  by  any  authority  cited  by  appellee 
or .  found  on  this  examination.  On  the 
contrary,  as  noted.  It  Is  against  authority 
here  as  well  as  elsewhere.  An  applica- 
tion by  a  party  who  has  obtained  a  lim- 
ited divorce  for  a  divorce  from  the  bonds  of 
matrimony  is  a  new  proceeding,  requiring  no- 
tice to  the  adverse  party,  and  a  hearing  by 
the  court  Garnett  v.  Garnett  114  Mass.  379, 
19  Am.  Rep.  369;  Graves  v.  Graves.  108  Mass. 
314 ;  Edgerly  v.  Edgerly,  112  Mass.  63.  The 
statute  construed  in  these  cases,  as  appears 
reasonably  certain,  is  similar  to  ours,  aud  In 
each  of  them  there  was  a  petition  and  per- 
sonal service  of  process.  Where  the  object 
of  the  suit  is  to  obtain  a  final  decree  of  di- 
vorce, either  party  has  tbe  right  to  require 
tbe  case  to  be  set  down  on  the  ordinary 
docket  of  suits,  and  tried  In  the  ordinary 
way,  under  averments  such  as  would  au- 
thorize a  decree.  Donate  v.  Frlllot  116  La. 
199,  40  South.  634.  The  court  said:  "Under 
our  Civil  Code  tbe  proceedings  for  a  sepa- 
ration from  bed  and  board  are  separate  and 
distinct  from  the  proceedings  for  a  divorce  a 
vinculo  matrimonii,  and  the  one  Is  not  a 
mere  continuation  of  the  other.  Hence,  when 
a  Judgment  of  s^ratiou  from  bed  and  board 


has  been  obtained,  it  Is  not  sufficient  for  ttie 
party  obtaining  it  to  go  Into  court  12  months 
thereafter,  and  by  proof  of  the  fact  that  no 
reconciliation  has  taken  place  obtain  a  Judg- 
ment of  dlvoroe.  Tbe  party  must  be  cited  to 
answer  this  new  demand;  the  Judgment  of 
separation  from  bed  and  board  being  the 
mere  basis  for  final  Judgment  of  divorce. 
The  defendant  is  entitled  of  right  to  be  no- 
tified of  this  new  demahd,  and  to  be  accord- 
ed an  opportunity  to  be  heard  on  the  issues 
of  fact  therein  raised."  Jurglelewlez  v. 
Jurglelewiez,  24  La.  77,  holds  that:  "A  Judg- 
ment of  divorce  a  vinculo  matrimonii,  ren- 
dered on  a  rule  taken  by  one  of  the  parties 
on  a  Judgmwt  of  separation  from  bed  and 
board,  is  absolutely  null  and  void,  if  the  op- 
posing party  has  not  been  cited  nor  has  ap- 
peared to  defend  the  suit"  The  court  In  the 
opinion  says:  "The  Judgm^t  is  a  nullity, 
because  the  defendant  was  not  I^ally  cited.'' 
The  same  procedure  and  holding  are  found 
in  Gemon  v.  Uidtey,  IS  La.  454.  See.  also. 
Graves  v.  Graves,  supra;  Hill  t.  BiU,  196 
Mass.  S09,  82  N.  E.  690. 

[2]  Our  conclusion,  also,  la,  as  stated,  that 
the  court  erred  in  refusing  to  suppress  the 
depositions  taken  on  notice  to  defendant  As 
we  have  seen,  there  was  nothing  to  prova  No 
pleading  of  any  character  had  been  filed;  no 
aflirmatlons  made ;  no  cause  of  action,  assert- 
ed; no  effort  for  reconciliation  allied,  nor 
its  improbability  stated.  What  was  there  to 
prove?  We  need  only  dte  Cooper  v.  Ben- 
nett 70  W.  Va.  110,  73  S.  B.  200,  which,  al- 
though an  Injunction  suit  discusses  the  right 
to  read  on  final  hearing  depositions  taken 
before  the  bill  was  filed.  There  It  is  said: 
"Technically,  there  was  no  suit  pending  when 
the  depositions  were  taken.  No  summons 
was  Issued,  no  bill  bad  been  filed,  and  therp 
had  been  no  appearance."  See,  also.  Gold- 
smith V.  Goldsmith,  46  W.  Va.  426,  33  S.  E. 
•2ee,  ;  Edgell  v.  Smith,  60  W.  Va.  349,  40  8.  E. 
402;  Jamea  t.  Plgott,  70  W.  Va.  486,  74  8.  EL 
6C7. 

[1]  Against  the  reading  of  the  depositions 
filed  In  the  case,  appellant  also  properly  urg- 
es Irregularity,  in  this,  that  they  were  taken 
on  the  4tb  of  September,  that  day  being  the 
first  Monday  of  the  month,  and  therefore,  un- 
der chapter  15L,  Code,  a  boUday.  The  pro- 
visional clause  of  tbe  chapter  seems  to  indi- 
cate that  while  the  notice  on  its  face  names 
tbe  4th  as  the  return  day,  the  return  day  was 
in  fact  on  the  6th  of  September.  That  clause 
provides  that :  "When  the  return  day  of  any 
summons  or  other  court  proceeding,  or  any 
notice,  or  the  time  fixed  for  the  holding  of 
any  court  or  doing  any  official  act  «hall  fall 
on  either  of  said  holidays,  the  next  ensuing 
secular  day  shall  be  taken  as  meant  and  in- 
tended." 

We  therefore  reverse  the  decree,  and  re- 
mand the  cause  for  further  proceedings,  in 
accordance  with  the  prlndplea  herein  an- 
nounced. 

MILLBB,  J.,  absent. 
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SBLVBT'S  XlXltS  t.  AKMSTRONQ'S 

<SiipE«n«  Ooart  of  Aweals  of  Wwt  Tbgiida. 
OcL  21,  1918^ 

fSyllahus  h/  lite  Gowrt.) 

1.  Pbircifal  aud  Subett  (I  199*)— Coktei- 
BPTiow— SurriouHCT  of  BVIDBKCB. 

A  batik,  upon  a  renewal  noW  by  B.^  with 
A.  and  S.  as  sureties,  instituted  its  action  at 
law  against  the  makers,  pending  which  A.  died 
and  as  to  whom  the  action  thereupon  was  diS' 
missed  on  plaintiirs  motion,  but  thereafter  was 

grosecuted  to  final  judgment  against  B.  and  S. 
having  become  insolrent,  and  S.  having  died, 
the  executors  of  the  latter  discharged  the  judg- 
ment, and  Bulwequently,  on  motion  and  notice 
thereof,  under  section  6,  c  101,  Code  1906,  and 
after  verdict,  obtained  judgment  against  A.'b 
adminiatrator  for  half  tne  amount  so  paid  hj 
them.  Held,  upon  the  record,  the  evidence, 
thoujcb  meager,  was  suffldent  to  sapport  the 
▼erdfct  and  the  jtidgmeiit  thereon. 

rOd.  Note.— For  other  casei,  see  Prineiiral  and 
SurelT,  Cent  Dig.  ||  636-640;  Dec  Dig.  S 
199,*] 

2.  ApFBAL  and  EbBOB  (I  1149*)— JODaUENT— 
COBBECnoN. 

The  jndxment,  being  by  proper  construction 
personal  against  the  administrator,  is  correct- 
ible,  and  may  be  amended  here,  so  as  to  read, 
"against  K.,  administrator  of  Adolphua  Arm- 
strong, to  be  levied  of  the  foodi  and  chattels  In 
his  hands  to  be  administered.'* 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
l^ror^^CenL  Dig.  H  4483-4i»6;  Dec.  Dig.  { 

8.  Amended  JuDOJCEitT  Attibued. 

The  Judgment,  as  amended,  should  be  af- 
firmed, wttb  costs  to  defendant 

adcKMoMi  ByOalnu  hy  BditoHvt  Staff.) 

4.  PBIWCIPAL  and  SUBTTT  (1     198*)— JUDQ- 

UENT  FOB  CoNTBiBnrioN- Notice  — Sdffi- 

OIBNCT. 

A  notice  of  a  surety's  motion  under  Code 
1906,  c  101,  I  5,  for  a  judfrment  of  contribu- 
tion against  a  cosurety  on  the  note  was  suffi- 
cient, where  It  described  the  note  by  naming 
the  parties,  and  recited  payment  of  the  judg- 
ment and  costs,  though  it  did  not  state  the 
date  or  amount  of  the  note. 

fBd.  Note.- For  other  rases,  see  Prindpal  and 
SuretT,  Gent  Dig.  H  6S6-^;  Dee.  Dig.  S 

5.  APPEABANCB  (I  2S*)— General  Appeab- 

ANCB — WaIVEE  of  IeBEGULAEITT. 

Any  irregularities  in  making  a  successor 
of  the  defendant  administrator  a  party  to  a 
surety's  proceeding  by  motion  for  a  judgment 
of  contribution  under  Code  1906,  c.  101,  (  6, 
were  waived,  where  such  successor,  after  the 
overruling  of  bis  motion  to  d,iBmiss,  appeared 
generally  by  filing  pleas  and  proceeding  to  trial. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cant  Dig.  H  144r-lD3;  Dec.  Dig.  |  2C.*] 

6.  FbIVOIFAI;,  and  StTBETT  (I  199*)— CORTBI> 

BUTioH— Evidence— J  ddoubnt. 

On  a  surety's  motion  under  Code  1006,  c. 
101,  S  6,  for  a  judgment  of  contribution,  the 
judgment  previously  obtained  against  the  sure- 
ties was  proi>erIy  admitted  In  widence. 

[Ed.  Note.— For  oUier  cases,  see  Principal 
and  »untar,  Cent  Dig.  H  6S&-610;  Dec.  Dig.  S 
199.*1 

Error  to  Circuit  Court,  Taylor  County. 
Motion  under  Code  1906,  c.  101,  f  6,  for 
contribution,  by  James  W.  B^Toy's  Emcn- 


tors  against  Adolpbus  Armstrong's  Adminis- 
trator. Judgment  for  moving  party,  and, 
Armstrong  dying  thereafter,  Q.  H.  A.  Kunat, 
administrator  of  bis  estate,  brings  ezror. 
Corrected  and  affirmed. 

John  H  Hedimer,  of  Orafton,  for  jflalntlfl 
in  OTor.  Warder  ft  Boblnson,  of  Grafton, 
for  defendant  In  error. 

LYNCH,  J.  On  the  last  renewal  of  a  for- 
mer note  payable  to  It,  the  First  National 
Bank  of  Orafton  sued  Bumslde,  Selvey,  and 
Armstrong;  the  last  two  being  sureties. 
Bumslde  was  then,  and  for  some  years  prior 
had  been,  Insolvent.  Armstrong  having  died 
t>efore  judgment,  the  action  as  to  him  was 
dismissed,  but  the  plaintiir  prosecuted  the 
action  to  final  judgment  against  the  other 
defendants.  After  Selvey  died,  his  executors 
paid  the  Judgment  Interest,  and  costs, 
amounting  to  $770.20,  They  subsequently, 
by  motion  under  section  5,  c  101,  Code,  re- 
covered judgment  against  Armstrong's  ad- 
ministrator for  one-half  the  amount  so  paid 
by  them,  and  the  latter  obtained  this  writ  oi; 
error. 

[4]  He  assigns  several  grounds  for  reversal. 
The  first  la  error  In  refusing  his  motion  to 
quash  the  notice,  because  Insufficient  In  Its 
description  of  the  note.  The  notice  dhscrlbes 
the  note  as  the  one  given  by  Bumside,  Sel- 
vey, and  Armstrong  to  the  First  National 
Bank,  not  stating  ttie  date  or  amount,  on 
which  the  bank  obtained  judgment  against 
Bumslde  and  Selvey  on  March  26, 1907,  with 
Interest  from  August  9,  1906,  and  costs,  and 
recites  payment  by  Selvey's  executors,  for 
one-half  of  which  it  notifies  defendant  of  a 
motion  for  judgment  before  the  circuit  court 
on  the  day  specified  therein.  We  think  the 
notice  In  this  respect  Is  sufficient 

[f]  The  notice  as  prepared  named  Means, 
who  It  appears  was  curator  and  "committee 
administrator"  of  Armstrong's  estate,  as  the 
person  against  whom  judgment  would  be 
asked.  His  powers  having  ceased,  the  plain- 
tiffs attempted  to  revive  against  Kunst,  who 
in  the  meantime  bad  become  administrator. 
For  this  purpose  they  sued  out  a  writ  of 
sdre  facias,  which  was  returned  executed 
November  22,  1809,  although  the  action  had 
been  revived  in  the  usual  manner  . on  plain- 
tiff's motion,  by  an  order  entered  October  27, 
1900.  However,  the  proceeding  was  not,  by 
any  other  order  at  any  time,  revived  pursuant 
to  the  writ  But  on  January  30,  1911,  Kuiist 
appeared  specially,  and  moved  to  "dismiss 
the  action  for  the  reason  that  no  order  re- 
viving this  motion  as  to  him  had  theretofore 
been  entered."  The  court  having  overmled 
the  motion,  he  appeared  generally,  filing 
pleas  and  proceeding  to  trial,  which  ter^ 
mlnated  In  a  verdict  for  plaintiffs  and  judg- 
ment thereon.  This,  being  a  general  appear- 
ance, operated  as  a  waiver  of  the  irregu- 
latUy.  Moore  t.  Estee,  23  Ark.  If^;  Greer 
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T.  Powell,  1  Boah  (Ky.)  489;  Judy  t.  loe  Co., 
60  Mo.  App.  114.  The  revtral  "belngr  an  or- 
der which  the  court  would  hare  granted,  the 
case  will  be  treated  as  If  the  court  then  and 
tiiere  granted  the  order."  F^-guson  t.  Wil- 
son. 122  Mich.  97.  SO  N.  W.  1006.  80  Am.  St 
Bep.  643. 

[1,  6]  Defendant  discusses  the  evidence  In* 
trodnced  by  plalntUTs,  flrst,  as  to  Its  compe- 
tency, and,  second,  its  soffidency  to  establish 
the  identity  of  the  note^  Armstrong's  sig- 
nature, and  plaintUTs*  payment  of  the  judg- 
ment against  Sdrey  and  Barnald&  There 
la.  It  Is  trne,  some  evidence  clearly  Incompe- 
toAf  In  addition  to  that  euli^ed  by  the 
conrt— that  ct  Nina  S^Tey,  dantihter  of 
James  W.  Selvey.  Bat  other,  proof  touch- 
ing the  same  subject,  nbt  Incompetent;  but 
ample  to  sustain  the  finding  of  the  Jory,  was 
introduced  by  plaintiffa.  The  court,  not  im- 
properly, admitted  in  eridoice  the  Judgment 
obtained  by  the  bank  ■gwinat  Bnmside  and 
Selvey.  This  Judgment  asoertalned  and  fixed 
the  liability  of  these  persons  on  the  note,  and 
fprmed  the  basis  fbr  BelTey's  payment  the 
whole  debt  The  notice  also  mentioned  it  as 
the  medium  of  enforced  payment  by  the  Sel- 
ezecntorsL 

Although  perhaps  not  necessary,  as  the 
informal  pleadings,  purporting  to  deny  ex- 
ecution of  the  note  by  Atmstnnift  were  not 
verified  in  any  form,  plaintiffs  Introduced 
witnesses  who,  after  stating  their  familiarity 
with  Armstrong's  handwriting;  eqtressed 
their  belief  in  the  genuineness  of  his  sig- 
nature to  the  note.  LUcewlae  Mallonee,  pres- 
ident of  the  bank  loaning  the  money  on  the 
note  and  cashier  when  the  loan  was  flrst 
made,  testifies  as  to  repeated  renewals  there- 
of by  all  the  makers,  and  that  Selvey  and 
Armstrong  both  said  they  were  sureties  for 
Bumslde.  This  proof  fully  establishes  the 
Identity  of  the  note,  the  relationship  of  the 
makers  to  one  another,  and  th^  liaUlity  to 
the  payee. 

The  evidence  tending  to  establish  payment 
by  plaintiffs,  ^hile  meager.  Is  sufficient  for 
that  purpose.  Mina  Selvey,  executrix,  with 
Hector,  of  the  James  W.  Selvey  will,  produces 
as  a  witness  a  note  by  J.  W.  Selvey,  Sallle 
E.  Selvey.  and  Charles  H.  Rector,  dated  Feb- 
ruary 18,  1908,  for  1770.20,  and  payable  to 
the  First  National  Bank  of  Grafton,  which 
bears  indorsement  "paid  by  the  executors  of 
3.  W.  Selvey  1771.86  Aug.  27,  1908."  She 
also  produces  and  files  a  check  dated  August 
27,  1908.  for  f 77L36,  signed  by  herself  and 
Rector  as  executors,  and  drawn  in  favor 
of  the  payee  in  the  note,  both  note  and 
check  being,  as  she  says,  in  payment  of  the 
bank  Judgmoit  Defendant  did  not  object 
to  this  testimony  because  incompetent  or  for 
any  other  reason,  nor  does  it  in  fact  appear 
to  be  subject  to  criticism.  But  it  is  the  sole 
proof  of  payment  in  disdiarge  of  the  original 
liability  of  Selvey  and  Armstrong  on  the 


Bumslde  note.  The  Jury  being  satisfied  to 
find  thereon  favorably  to  plalntUte.  and  the 
court  to  sustain  its  finding,  its  verdict  will 
not  now  be  disturbed,  as  tbe  record  in  its 
vati.iety  carries  a  reasonable  degree  of  as- 
surance that  the  trial  resulted  In  no  injus- 
tice to  either  party.' 

[>]  But  reversal  is  also  urged  because  the 
Judgment  Oh  the  verdict  is  against  Kunst 
personally,  as  It  merely  describes  Mm  aa  ad- 
ministrator, and  does  not  contain  the  addi- 
tional words  *^  be  levied  of  the  goods  and 
diattels  of  Addlphns  Armstrong  in  his  hands 
to  be  administered."  It  Is  in  fact,  by  proper 
constructloii  a  peisonal  Judgment  Jraies  v. 
Reid,  12  W.  Va.  350.  870.  29  Am.  Bep.  4SS; 
Thomson  t.  Mann,  t!3  W.  Ta.  432.  435,  44 
S.  E.  240 ;  Hanson  t.  Blak^  63  W.  Ta.  560, 
662,  60  S.  B,  689.  The  words  quoted,  oc  their 
equivalent,  should  have  been  Inserted.  The 
omission,  howevw,  is  only  a  formal  defect, 
readily  correctlbie  in  this  court 

[3]  As  we  find  no  other  reason  requiring  re- 
versal, the  Judgment  will  be  entered  here 
in  propw  form;  and,  as  so  cforected,  the 
judgment  below  la  affirmed. 

HILLBB  and  B0BIN80N.  JJ.,  absent. 


CLABK  V.  NIGKELL  «t  aL 

(Supreme  Court  of  Appeals  of  West  ^(^rtfida. 
Oct  28,  1913.) 

(SvlUbut      fh«  OourU 

1.  Bonds  (!  65*)  —  Cashibb's  Bond  —  Con- 

STBDCTTION— IHMKHrrT— '  'AS. " 

A  bond  executed  b;  a  bank  cashier,  re- 
dting  his  previous  election  as  such,  and  stat- 
ing toe  condition  to  be  that  be  "shall  well  and 
faithfully  apply  and  account  for  all  moneys 
which  may  come  into  his  hands  as  such  cash- 
ier," is,  when  properly  construed,  an  indemnity 
to  the  bank  agaiast  loss  his  default,  al- 
though its  officers  are  tberem  named  as  obii- 
geei,  as  president  and  as  directors  of  the  bank 
in  its  corporate  name. 

[Ed.  Note.— For  other  eases,  see  Bonds,  Cent 
Dig.  i  58;  Dec.  Dig.  $  55.» 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  pp.  618-621.1 

2.  Pbincifal  and  Subett  a  162*)— Action 
ON  Cashisb's  Bond— Pabtibs. 

A  suit  in  equity,  by  the  bank,  to  enforce 
the  obligation  of  such  bond,  should  be  brought 
jointly  against  the  sarvinng,  and  the  personal 
representativea  of  the  deceased,  obligors. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  {{  410-418;  Dec.  Dig.  i 


8.  Lost  Instbuioentb  d  16*)  —  Aonon  in 
EqtTXTT— Discovebt  Pbndiko  Sxrrr. 

If  after  diligent  and  unavailing  search 
therefor  plaintiff  sues,  when  allowable,  in  equi- 
ty, upon  a  lost  bond,  its  discovery  and  produc- 
tion thereafter  ts  immaterial  upon  his  right  to 
relief  in  a  suit  then  pending. 

[Ed.  Note.— For  other  cases,  see  Lost  Instm- 
ments.  Cent  Dig.  U  31-34.  40;  Dec.  Dig. 
f  1«.»] 
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(AUitional  ByUahut  &y  Bditortal  Btaf.i 

4.  Lost  InsTBuiuNTa  (S  14*)  —  Cashqs's 
Bond— JumsDicTioN  in  Gquitt. 

Bqu!^  baa  jurisdiction  to  enforce  the  lia- 
bility of  the  oblifTors  on  tbe  loit  bond  of  a  de- 
faulting bank  cashier. 

[Ed.  Note.— For  other  caeea,  see  Loit  Inetru- 
menU.  CenL  Dig.  H  27-2S;  Dec.  Dig.  {  U.*] 

5.  Equitt  (1  48*>— JcBisoionov  —  BifFonoB- 

KBMT  OF  CAfiUIKB'B  BOKD. 

Equity  baa  juriadicHon  to  enforce  the  bond 
of  a  defaalting  caaUer  according  to  ita  real 
Intent  and  purpose,  where  the  bond  names  a 
bank'e  officers  as  obl^ei  Instead  of  the  bank: 
«qni^  being  the  only  sufficient  source  of  rellra 
in  ench  caae. 

[Ed.  Not&— For  otber  eaaea,  we  EqniiTt  Cent 
Dfff.  SM5e,  158;   Dec.  Dig.  (  48. •] 

6b  IiTDEinnTT  <i  1B*>— Action  bt  BENxnoiAt, 
Obuqbb— BviDEH  or  Pboov. 

Where  plaintiff  sues  as  beneficial  obligee 
on  a  bond  of  indemnity,  be  mast  prove  that  he 
had  an  interest  in  the  performance  of  the  duty 
and  that  the  doty  was  imposed  ^tber  for  his 
sole  beaeSt  or  jointly  for  the  benefit  of  him- 
self and  others. 

[Ed.  Note.— For  other  cases,  see  Indemnity. 
Cent  Dig.  H  36-40,  42-47;  DecDig.  1  16.«] 

Appeal    from    Circuit    Oonrt,  Monroe 

■County. 

Action  by  R.  L.  Clark,  trustee,  etc.,  against 
G.  P.  Ntckell  and  others.  From  Judgment 
for  defendants^  plalntifF  appeals.  Beversed 

and  remanded. 

John  W.  Arbndcle,  of  Lewlsborg,  G.  O.  Os- 
borne, of  Keenon,  and  R.  L.  Clark,  of  Union, 
for  appellant  T.  N.  Bead,  of  Hlnton,  and 
John  L.  Bowan,  of  Union,  for  appeileea. 


liTNOH,  J.  Denied  relief  upon  a  bill  seek- 
li^  to  charge  liability  against  the  obligors 
on  the  lost  bond  of  a  defaulting  bank  cash- 
ier, plaintiff  has  appealed  to  this  court  The 
defendants  also  cross-assign  errors,  the  prin- 
cipal of  which  relate  to  the  refusal  of  the 
court  to  sustain  their  demurrer  to  the  bilL 

The  bond  was  executed  in  1889  by  J.  W. 
McNeer,  who  had  theretofore  been  elected 
and  was  at  the  time,  and  for  two  years  prior 
thereto  had  been,  cashier  of  the  Bank  of  Un- 
ion. The  obligees  were  Frank  Hereford  o* 
president  and  Gary  P.  Nickell,  W.  L.  Swope, 
H.  T.  Houston,  and  J.  D.  Logan  at  directors 
AXt  the  bank.  The  obligors  were  McNeer,  the 
cashier,  Nlc^ell,  Swope,  Logan,  A.  A.  Mc- 
Keer,  and  H.  M.  Brown.  Thus,  as  readily 
appears,  three  of  the  parties  to  the  obliga- 
tion occupied  the  dual  relation  of  obligors 
and  obligees.  The  bill  names,  as  defendants 
•against  whom  recovery  is  sought,  Nickell, 
Brown,  Logan,  and  A.  A.  McXeer.  McNeer, 
the  principal,  and  Swope  died  before  salt 
The  bill  did  not  name  their  personal  rep  re- 
aeutativeB  as  parties,  or  offer  any  excuse,  as 
Insolvency  or  other  cause,  for  their  aosence 
as  parties.  Two  grounds  are  assigned  in 
support  of  the  demurrer:  Want  of  jorisdic- 
tton  In  eqnitr,  and  the  absence  of  the  per- 


sonal representatlTes  of  Swope  and  J.  W. 

McNeer. 

[4]  The  hill  alleges  loss  of  the  bond  and 
plaintifrs  inablilty  to  find  It  after  diligent 
search.  TUa  allegation  ts  supported  by  af* 
fldavit  Eauity  has  jurisdiction  to  enforce 
payment  of  a  lost  obligation.  Lyttle  t.  Co- 
zad,  21  W.  Ta.  183;  HaU  v.  Wilkinson,  35 
W.  Ya.  167,  12  S.  B.  1118;  Yates  r.  Stuart, 
39  W.  Ya.  124,  IB  S.  E.  423.  By  their  an- 
swers the  defendants  deny  loss  of  the  bond. 
They  copy  it  into  their  answers  and  arer  its 
cancellation  by  an  order  of  the  hoard  of  di- 
rectors and  delivery  to  O.  P.  NldtelL  But 
they  do  not  produce  the  or^^lnaL  Of  coarse, 
in  passing  upon  a  demurrer,  the  court  ordi- 
narily confines  its  examination  to  the  plead- 
ing whose  sufficiency  is  thus  challenged.  But 
these  answers  reflect  light  to  some  extent  up- 
on the  question  of  Jurisdiction.  They  tend 
to  establish  the  necessity  for  resort  to  a  fo- 
rum whose  rules  and  mode  of  procedure  al- 
low greater  liberality  than  is  permissible  In 
actions  at  law.  In  an  action  to  recovw  the 
penalty  of  a  bond,  the  pleading  must  ordi- 
narily make  profert  If  the  bond  is  lost  Its 
production  is  not  possible.  Of  course  the 
pleader  may  even  then  declare  on  it  as  a 
lost  or  destroyed  instrument ;  or  he  may  de- 
mand its  production  by  bis  adversary,  if  In 
his  possession,  as  it  perhaps  Is  in  the  case 
now  under  consideration.  But  the  procedure 
in  equity  Is  more  flexible  and  affords  greater 
freedom.  Consequently  resort  to  it  is  fre- 
quently, though  not  always,  permitted  to  es- 
tablish and  oifinrce  payment  of  a  lost  instrn- 
meut 

[1]  As  Stated,  the  defendants  do  not  pro- 
duce the  original  bond.  But  even  the  sub- 
sequent production  of  a  lost  obllgaaon  will 
not  operate  to  defeat  Jurisdiction,  when  onoe 
properly  asaomed.  little  v.  Ctnad,  21  W. 
Va.  183. 

[1,  B}  But  still  other  important  reasons  be- 
sides loss  support  plaintiff's  right  to  resort 
to  equity  to  establish  the  bond  and  enforce 
its  payment  The  existence  of  the  bond,  It 
may  be  said.  Is  snfflciently  established.  But 
from  the  copy  it  appears:  (1)  That  the  ob- 
ligation is  not  directly  payable  to  the  bank 
but  is  payable  to  its  officers  «  presldeiit  and 
at  directors,  three  of  whom  are  also  obl^rs ; 
and  (2)  that,  as  appears  from  the  answers, 
the  three  obligors  who  are  also  obligees  as- 
sert cancellation  of  the  bond  and  delivery 
thereof  after  eanc^llatloo  to  the  defendant 
NlckeU.  These  grounds  make  resort  to  eq- 
uity the  only  sufficient  and  appropriate 
source  of  reUeC 

Although  the  bond  does  not  expressly  name 
the  bank  as  obligee,  yet;  having  evidently 
been  cxecnted  to  secure  it  against  the  cash- 
ier's defiinlt,  a  court  of  equity  will  constme 
it  according  to  Its  real  Intent  and  purpfwe. 
The  bond  describes  the  obl^ees  as  president 
and  directors  of  ttie  bank  and  Is  therefore 
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apparently  for  Its  and  not  their  protection. 
A  bond  was  executed  to  Yeates  and  others, 
then  overseers  of  the  poor  of  FrankSn  conn- 
ty.  Pa.,  who  by  statute  were  a  corporation, 
and  not  to  the  corporation  by  nama  The 
court  held  that  the  bond  Inured  to  the  benefit 
of  the  corporation.  Greenfield  v.  Yeates,  2 
Rawie  (Pa.)  158.  In  that  case  Uie  successors 
of  Yeates  and  others,  as  overseers,  recoTwed 
Judgment  in  an  action  at  law  on  the  bond. 
Besides,  as  seems  reasonably  obvious  from  Its 
language  and  from  the  constmctlon  given  to 
It  by  Ross  V.  Mtlne,  12  Leigh  (Va.)  204,  37 
Am.  Dec.  646,  Clai^sone  v.  Doddridge,  14 
Grat  (Va.)  42,  Jones  v.  Thomas,  21  Grat  (Va.) 
96,  Johnson  v.  McCIung,  26  W.  Va.  6S9,  and 
Railway  Co.  v.  Wilson,  52  W.  Va.  652,  44  8. 
E.  169,  section  2,  c.  71,  Code,  contemplates  a 
remedy  to  the  bank  by  suit  or  action  upon  the 
bond  now  under  consideration.  As  para- 
phrased in  Johnson  v.  McGlung,  dted.  It  pro- 
rides  that,  "ff  a  covenant  or  promise  be  made 
for  the  sole  benefit  of  a  person  with  whom 
it  is  not  made,  •  •  •  euch  person  may 
Edaintain  in  hte  own  name  any  action  thereon 
which  be  might  maintain  In  case  it  had  been 
made  with  him  only  and  the  coiulderatloD 
had  moved  from  hhn  to  the  party  making 
such  covenant  or  promise." 

The  consideration  (or  the  bond  in  this  case 
moved  directly  from  the  corporation.  Me- 
Neer  was  elected  its  cashier,  not  the  cashier 
of  Its  board  of  directors,  the  officiary  acting 
for  it  and  not  for  themselves.  The  act  of 
the  board  in  the  election  of  a  cashier  is  an 
election  by  the  bank.  When  elected,  the 
cashier  was  an  officer  of  the  bank,  and,  by  the 
bond,  the  board  sought  the  bank's  protec- 
tion against  the  default  of  the  cashier. 
Hence  the  condusloD  that  the  bond,  on  Its 
face,  indicates  an  intent  to  indemnify  the 
bank  against  loss  occasioned  by  the  derelic- 
tion of  McNeer,  Its  cashier.  This  conclusion 
is  reinforced  by  the  language  of  the  obliga- 
tion Itself.  The  obligees  are  Hereford  as 
president  and  Nickell  and  others  as  directors 
of  tne  Bank  of  Union.  "As  president"  and 
"as  directors"  are  not  words  of  mere  de- 
scription or  identification  of  the  person.  The 
word  "as"  designates  the  otfidal  relation  of 
the  obligees  to  the  real  boieflclary,  the  bank. 
The  word  is  so  defined  in  Hayes  v.  Crane,  48 
Minn.  39,  60  N.  W.  925.  There  Crane,  act- 
ing as  assignee  under  an  assignment  for  the 
benefit  of  creditors,  without  authority  of  the 
court,  under  proceedings  to  foreclose  a  mort- 
gage, entered  into  an  agreement  for  the  pur- 
chase, or  redemption  from  enforced  sale  un- 
der a  decree  of  court,  of  the  property  assign- 
ed. Having  refused  to  comply  therewith,  the 
plaintiff  sought  by  suit  to  enforce  specific 
performance.  The  court  held  that  his  agree- 
ment as  assignee  was  in  effect  an  agreement 
in  Ilia  character  as  trustee  and  not  In  his 
own  right  and  therefore  refused  to  grant  the 
relief  sought  The  obligation,  by  Its  condi- 
tion providing  that,  "if  J.  W.  McNeer  sbaU 
well  and  faithfully  apply  and  aooonnt  Ibr  all 


moneys  wblcSi  may  eome  into  Idc  bands  as 
such  cadiler,  tb«i  anid  In  that  case  bis  txmd 
Is  to  be  null  and  void  otberwlse  to  remain  In 
full  force  and  effect,"  fartha  strengthens 
this  ooDstmctlon.  Whose  mon^  was  to  be 
protected  from  defalcation?  Plalidy  not  Qie 
mon^  of  tbe  president  and  directors  eo  nom- 
ine; their  money,  of  course,  when  by  de- 
posits It  is  commingled  wltb  that  of  other  de- 
positors and  placed  in  the  cnstody  of  the 
bank,  then  becoming,  for  all  proper  purposes, 
its  money,  subject  to  its  control  and  disposi- 
tion in  the  due  administration  of  Its  legiti- 
mate business,  by  its  proper  officer,  the  cash- 
ier. He  was  Its  custodian  for  the  bank; 
and  the  bond  was  required  to  secure  its 
wrongful  appropriation  directly  by  him  or  In- 
directly by  others  through  his  disloyalty  to 
the  trust  reposed  in  him.  Tbe  president  and 
the  directors  were  the  mere  agents  of  the 
bank,  its  managing  officers.  What  they  did 
in  their  official  capacity,  they  did  for  the 
bank.  In  taking  McNeer's  bond,  they  acted 
for  the  bank,  not  for  themselves.  Many  au- 
thorities so  hold,  under  like  circumstances. 
"Where  one  subscribed  for  a  certain  share 
in  a  turnpike  and  promised  to  pay  on  de- 
mand to  the  agent  of  the  corporation  all  as- 
sessments levied  thereon,  it  vnis  held  that  the 
corporation  could  bring  assumpsit  to  recov- 
er  the  amount  of  such  assessments."  Tann- 
ton  Turnpike  v.  Whiting,  10  Mass.  327,  6 
Am.  Dec.  124;  Worcester  Turnpike  v.  WU- 
lard,  6  Mass.  80,  i  Am.  Dec  39 ;  Essex  Turn- 
pike V.  Collins,  8  Mass.  292.  "An  action  upon 
a  note  payable  to  the  cashier  of  the  Commer- 
cial Bank  may  be  maintained  by  the  bank 
as  promisee ;  It  appearing  that  the  considera- 
tion proceeded  from  the  bank."  Bank  v. 
Frendi,  21  Pick.  (Masa)  486,  32  Am.  Dea 
280,  and  cases  dted  in  note;  Gilmore  t. 
Pope,  5  Mass.  491. 

In  order  to  maintain  an  action  or  suit  as 
a  beneficial  obligee,  it  seems  necessary  to 
allege  and  prove  plaintlff'B  Interest  in  the 
performance  of  the  duty  the  fallore  of  which 
gfives  rise  to  the  remedy. 

[t]  When  the  plaintiff  sues  as  beneficial 
obligee  on  a  bond  of  Indemnity,  by  reason  of 
damage  resulting  from  a  breach  of  its  con- 
dition, he  should  allege  and  prove  that  he 
had  an  interrat  in  the  performance  of  the 
duty  and  that  the  duty  was  imposed  either 
for  his  sole  benefit  or  Jointly  for  the  benefit 
of  himself  and  others.  Teall  v.  Felton,  1 
N.  Y.  537,  49  Am.  Dec.  352;  Id.,  12  How. 
(U.  S.)  284,  13  L.  Ed.  990;  Ware  v.  Brown, 
2  Bond  (U.  S.)  267,  Fed.  Cas,  No.  17,170; 
State  V.  Harris,  89  Ind.  363,  46  Am.  Rep. 
169;  Harrington  v.  Ward,  0  Mass.  251; 
Baynsford  v.  Phelps,  43  Mich.  342,  5  N.  W. 
403,  38  Am.  R^.  189;  Wood  v.  Rnland,  10 
Mo.  143;  Rome  Bank  v.  Mott,  17  Wend.  (N. 
Y.)  654;  Houseman  T.  Qirard,  81  Pa.  25G. 
In  Brown  v.  Lester.  13  Smed.  ft  M.  (Miss.) 
392,  the  appellate  court  held  the  derk  of  a 
court  liable  on  his  official  b<«id  for  his  fail- 
ure to  ^ace  (HI  tbe  trial  docket  In  Us  ivoper 
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order,  as  required  b7  statute,  a  case  the 
trial  of  which  was  tiiereby  deferred  until 
after  the  defendant  became  InsolTent,  thus 
reeoltlng  In  loss  of  plaintiff's  debt.  We  have 
no  donbt  of  the  propriety  and  Jnstaeas  of  our 
concluslGn  that  the  bank  In  ItB  corporate 
capacity  may  ane  on  the  bond. 

[]]  Bat,  in  our  oidnlon,  all  the  sarrlrlng 
obligors,  and  the  representatives  of  those 
who  are  dead,  shotild  be  named  as  parties  to 
the  snit,  unless  th^  absence  may  be  ex- 
cused by  reason  of  Insolvency  or  other  sub- 
stantial cause;  none  being  averred  as  ttie 
case  now  stands.  Such  joinder  In  equity 
we  find  snstained  by  reason  and  by  compe- 
tent authority.  In  a  suit  by  the  holder  of 
a  note  to  subject  the  estate  of  a  deceased 
Indorser  to  satisfy  It,  the  representatives  of 
the  deceased  maker  and  of  another  Indorser 
should  be  made  parties.  Dnerson  v.  Alsop, 
27  Grat  (Va.)  230.  Again  In  White  v.  Ken- 
nedy. 23  W.  Va.  221,  It  is  held  that,  "in  a 
creditor's  bill  against  the  administrator  and 
heirs  of  a  decedent  to  enforce  the  collection 
of  a  debt  secured  to  the  plaintiff  by  the 
Joint  and  several  obligation  of  the  decedent 
and  another  obligor,  such  obligor  Is  a  nec- 
essary party  to  such  bill,  althou^  he  may 
be  a  nonresident,"  because  he  "has  the  right 
to  appear  and  make  defense  to  such  bill,  and 
the  administrator  and  heirs  of  such  deced- 
ent have  the  right  to  require  him  to  be  made 
a  party  to  the  suit,  so  that,  In  case  he  should 
appear,  Ua  Uabillty  for  andi  debt  may  be 
ascertained  and  determined  as  between  blm 
and  such  decedent"  In  Mayor  t.  Hurray, 
44  Eng.  Bept  (reprint)  IM,  a  auit  in  equity 
hy  one  of  three  suretlea  tm  a  treasurer's 
b<md,  some  of  whom  had  died,  the  porpose 
of  which  was  to  charge  a  fund  received  by 
one  surety  from  the  treasuer  for  his  in- 
demnity, it  was  held  that  "for  the  purposes 
of  the  salt  a  r^resentatlTe  of  the  deceased 
surety  waa  a  necessary  party."  The  dmn- 
cellor  said :  "I  shall  not  dispose  of  tJie  case 
without  baTlng  a  personal  representative 
of  Boiton  before  the  court;  and,  thongb  it 
ta  not  the  plainttfTs  fault  that  there  is  not 
one,  yet,  as  it  is  his  bu^ness  to  procure  one 
be  must  do  so."  See,  also,  nndley  v.  Smith, 
42  W.  Va.  800,  26  S.  E.  370;  Jaluka  v.  Mate- 
Jek,  65  S.  W.  386;  Roane  v.  Pickett,  2  Eng. 
(7  Ark.)  610;  Loop  v.  Summers,  3  Rand. 
(Va.)  611;  Foster  v.  Crenshaw,  3  Munf.  (Va.) 
515;  Tldball  v.  Bank,  98  Va.  7«8,  37  S.  R 
318;  Ice  &  Dairy  Co.  t.  Frlck  Co.,  96  Va. 
141,  30  S.  B.  491.  In  cases  of  this  character 
it  is  necessary  to  name  as  parties  all  per- 
sons living,  and  the  personal  representatives 
of  those  who  are  dead,  whose  interests  are  to 
be  affected  by  the  final  determination  of  the 
causes  to  the  m&  that  all  matters  may  be 


adjusted  and  complete  Justice  done  in  one 
suit  Otherwise,  if  liability  Is  fixed  as  to 
one  or  more  and  not  all  of  the  several  ob- 
ligors, those  required  to  dlschai^e  and  who 
do  discharge  the  liability  are  obliged  to  seek 
by  other  litigation  contribution  from  those 
Jointly  liable  with  them.  And  the  fact  that 
some  are  dead  does  not  in  equity  excuse 
failure  to  Join  the  personal  representa- 
tives with  those  still  living,  although  at  law 
such  Joinder  is  not  allowable.  Where  a 
creditor  ai^ltee  to  a  court  of  equity  for  Its 
aid  In  the  collection  of  his  debt  against  sure- 
ties, the  simple  allegation  of  the  death  of 
the  principal  debtor  or  a  cosurety  and  his 
Insolvency  will  not  excuse  the  omission  to 
make  his  representative  a  party  to  the  bill, 
unless  it  appears  that  no  part  of  the  debt 
could  be  made  out  of  his  estate.  Roane  v. 
Pickett  supra.  The  principal  if  living,  and 
his  estate  thereafter,  by  the  very  nature  of 
the  nndertaking,  aasumea  the  <ddef  burden 
of  payment 

While  a  Judgment  obtained  in  an  action 
at  law  against  all  the  obligors  when  sued 
jointly,  as  they  may  b^  Is  enforceable 
against  any  one  of  them,  it  Inures  to  the 
benefit  of  the  one  so  discharging  the  obllga*- 
tlon,  who  may  enforce  it  by  any  proper 
process  or  proceeding  against  the  principal 
or  his  estate  or  ratably  against  the  cosure- 
ties. If  at  the  date  of  the  action  or  during 
Its  pendency  the  principal  or  any  surety  dies, 
separate  actions  against  the  survivors  and 
the  personal  representatives  of  the  deceased 
obligors  may  proceed  to  final  Judgment  In 
botti.  But  In  equity,  by  reason  of  Its  flexi- 
ble rules  and  procedure,  all  may  with  pro- 
priety be  Joined  In  the  same  suit  and  should 
be  joined,  unless  completely  Insolvent  at  the 
Ume;  and,  to  excuse  the  omission  even  for 
this  cause,  there  must  be  averment  and  proof 
of  insolvency,  unless  admitted  by  defendanta 

The  circuit  court  should  therefore  have 
sustained  the  demurrer  on  the  ground  of 
want  of  necessary  iMrtles.  All  persons  In- 
terested In  the  subject-matter  of  the  litiga- 
tion, where  rights  may  be  afllected  by  the 
final  decrees,  should  be  before  the  court  to\ 
the  end  that  complete  justice  may  be  done 
and  the  litigation  may  be  final  and  conclu- 
slve.  Deeming  this  defect  as  to  parties  ma- 
terial, nothing  need  be  said  touching  the 
merits  of  the  case  as  presented  to  the  court 
for  final  decree.  The  case,  as  presented  on 
final  hearing,  waa  not  perhaps,  In  some  re- 
spects, fully  sustained  by  proof.  But  the 
court's  finding  does  not  preclude  plaintiff 
from  an  effort  to  charge  the  estates  of  other 
obligors  on  the  bond. 

We  therefore  reverse  the  decree  of  Novem- 
ber 10,  1910,  sustain  the  demurrer,  and  r»- 
mand  the  caoM. 
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BLA.ymf     RILBX  at  aL 
(Supreme  Oonrt  of  Appeals  of  W«Bt  Ylrsinla. 

Oct  28.  16tS.) 

(Syliahiu  bv  tJie  Court.) 

Husband  and  Wife  (|  187*)— Wivb's  Sefa- 

BATE  Estate — Sale  of  Realty. 

A  contract  by  a  married  woman,  Uvins  with 
her  husband,  for  tbe  sale  of  her  real  estate,  to 
be  enforceable,  must  not  only  be  in  writing,  but 
signed  and  acknowledged  by  both  of  tbem. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  WUb,  Cent  Dig.  ff  T22,  723;  Dec.  Dig.  I 
187,*] 

Ai^teftl  from  Clrcnlt  Court,  Pocahontas 
County. 

Action  1^  tSaif  F.  Slavok  M^Inst  3.  W. 
RUey  and  ottaeni.  From  a  Jvdgmeut  tot  de- 
fendants, pifliptfff  appeals,  Bewaed  and 
remanded. 

Price,  Osenton  ft  Horan  and  T.  S.  McKeel, 
all  of  Marlinton,  for  appellant  Ij.  M.  Mo- 
Clintlc,  of  Marlinton,  for  appellees. 

liTNOH,  X  The  plaintiff,  by  bUl  to  wUcb 
her  brother,  J.  W.  BUey,  and  the  (Children  of 
a  deceased  sister,  are  the  only  parties  de- 
fendant ufes  partition  of  l&O  acres  of  land, 
«et  aput  In  186S  as  dow«r  of  her  mother, 
who  resided  thereon  nntll  her  death  In  1906. 
Tbe  brothw  denies  her  rlgbt  to  partltltmr 
and,  u  Eronnd  therefor,  alleges  a  writtoi 
contract  with  her  In  1871  by  wbicb,  as  he 
clalma  she  agreed  to  conv^  to  him  her  Inter- 
est  for  9400,  and  vith  wUcb  he  asserts  com- 
pliance on  his  part  and  refoaal  by  her  to  ex- 
ecute to  him  a  deed  in  accordant^  with  the 
Bgreemoit  He  does  not,  bdwerer,  piay  any 
afflrmaUvB  relief  by  specific  performance. 
The  court  on  final  bearing,  dismissed  the 
bilL 

The  sole  qnesUon  cm  this  appeal,  therefore, 
is  whether  tba  d^ense  1^  J.  W.  RUoy  Is 


roffldently  eetabliahed  to  bar  plalntUTB 
ri^t  to  partiUim,  even  If  property  pleaded. 
While  he  does  allege  that  the  contract  with 
his  sister  was  in  writing  and  that  her  hus- 
band jMned  with  ber  ther^  be  does  not 
prove  that  ettho^  of  them  signed  and  ac- 
knowledged it,  as  KQulred  by  section  3,  c 
66,  Coda.  Therefor^  wtUumt  detailing  llie 
erldenoet  these  facts  alone  determine  tlie 
case  adversely  to  the  defense  so  asserted  by 
defteidant 

Hie  decisions  ckC  this  court  firmly  eetabllab 
the  prindlple  that  a  married  woman,  Uvlns 
with  her  husband,  can  neither  sell  nor  oon- 
vey  her  real  estate  except  in  the  maxum 
prescribed  By  the  statute  ctted-*-by  deed  or 
contract  In  wrttlng,  signed  and  admowl- 
edged  her  and  her  husband.  Otherwise,  it 
is  inefCectoal  for  any  purpose,  even  where 
the  purchaser  has  performed  his  part  of  the 
agreemoit  and  Is  in  possrarion  of  the  land 
sold.  McMullen  r.  Bagan,  21  W.  Va.  233, 
246;  Watson  r.  lUtdiael,  21  W.  Va.  068,  571; 
Uooze  T.  Llgon,  22  W.  Va.  202,  296 :  Bose- 
nonr  t.  Bosenour,  47  W.  Va.  554,  657,  560, 
85  8.  D.  OlS;  Amide  t.  EUis,  53  W.  Va.  421, 
44  S.  B.  257;  Simpson  t.  Belcher,  61  W.  Va. 
157,  66  S.  B.  2U;  Pickens  v.  Stout,  67  W.  Va. 
422,  426t  68  S.  a  S64;  Wiseman  T.  Criadlp^ 
78  S.  a  107, 110.  See,  also,  Bedford  t.  Gar^ 
wile,  13  W.  Va.  672,  669,  682;  Land  Co.  t. 
Laidley,  82  W.  Va.  134,  9  S.  B.  61,  8  L.  B.  A. 
826,  25  Am.  St  Bep.  797;  Bailway  Co.  r. 
Honaker,  66W.  Va.l36^068.B.li>4.2TU 
a  A.  (N.  S.)  38& 

The  conclusion  Is  that  ttie  conrt  erred  In 
dismlsBing  the  bill  on  final  hearing.  The 
decree  of  December  29,  191(^  Is  therefore  re- 
versed, and  the  cause  remanded  for  further 
proceedings  tbeiein,  In  accordance  with  the 
principles  herein  amuninced  and  otbwwlae 
according  to  law. 
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DICKENSON  et  al.  t.  BAMSET  et  al. 
(Siipi«m«  Conrt  of  Appeals  of  Virginia.  Not,  SO,  IMS.) 

L  AZ.TBKATI01T  OT  mSTBUUBNTS  (J  S9*)— ESVIDBKCB — 
WBIQHT  AMD  SUFTIdKNCY. 

In  R  Bult  vbereln  complalnaDti  charged  that  a 
deed  conTeylng  land  to  their  mother  for  life  with 
remainder  to  themselvee  was  despoiled,  mutilated, 
and  changed  after  tta  execution  and  before  its  re- 
cording by  striking  out  fbe  grant  of  the  rMDalnder, 
clear,  cogent,  and  convincing  evldeace  la  lupport  ol 
such  allflgatiotM  ma  required. 

[Ed.  Note.— For  otlicr  cam,  ma  Alteration  of  In- 
Btniments.  Cent  Dig.  IS  259-263 ;  Dee.  Dig.  B 

2.  Fraud  (|  41*)— Bvidbnce— SumciBNCY'. 

Fraud  must  be  clearly  alleged  and  proved,  as 
every  presumption  Is  In  favor  of  Innocence  and  not 
of  guilt. 

[Ed.  Note.— For  other  caeea,  aee  Fraud,  Ceat.  Dig. 

H  36,  37 ;  Dec.  Dig.  S  41.*] 

3.  ALTXRATION  or  iNSTRmiKNTS  (i  22*) — Rbukdixb. 

Where  a  deed  granting  land  to  b  person  for  life, 
with  remainder  to  her  children,  was  altered  after 
ItB  execution  and  before  its  recording  by  striking 
out  the  grant  of  the  remainder,  a  uourt  of  equity 
could  grant  relief  to  the  remaindermen. 

[Ed.  ;fote.— For  other  caeae,  eee  Alteration  of  In- 
stmmenta,  Dec.  Dig.  S  22.*] 

4.  ALIBHATIOK  or  iMaTBUUBNTH  (I  29*>— SVIOBITO— 
WaiOHT  AND  SUmClRNCT. 

In  a  salt  wherein  complainants  elalmed  that  a 
deed  conveTlng  land  to  their  motber  for  life  vltb 
remainder  to  tbemselves  was  altered  after  its  exe- 
cution and  before  Ita  recording  hj  atrlklng  out  the 
grant  of  the  remainder,  evidence  held  InBulBcleDt  to 
show  that  the  deed  when  originally  executed  was  as 
claimed  by  them :  the  record  thereof  purporting  to 
convey  a  fee  simple  to  the  mother. 

[Ed.  Note. — For  other  cases,  see  Alteration  of  In- 
struments, Gent.  Dig.  {{  259-263;   Dec.  Dig.  S  29.*] 

Appeal  from  Circuit  Court,  RuBsell  County. 
■  Suit  by  Charles  RamseT  and  others  uainst 
Carolloe  Dickrason  and  otoera.    Firum  a  decree 
for  complnicants,  defendants  appeal.  Reversed. 

Roath  &  Bouth,  of  Lebanon,  Vicars  &  Feery, 
of  Wise,  and  R.  S.  Graham,  of  Norton,  for  ap- 
pellants.  W.W.  Bird,  of  Lebanon,  for  appellees. 

KEITH,  P.  The  bill  in  this  case  is  filed  by 
the  children  of  Eliza  Ramsey,  and  in  it  they 
set  out  the  following  case:  That  Polly  Ramsey, 
their  grandmother,  by  deed  date  July  25,  1884, 
conveyed  to  their  motber,  during  her  life,  and 
nt  her  death  to  themselves  as  her  children,  in 
fee,  a  tract  of  land  containing  150  acres,  in 
Russell  county,  with  reservation  of  a  life  es- 
tate to  the  grantor,  and  granting  also  a  life 
estate  to  William  Ramsey,  the  father  of  com- 
plainants ;  that  the  purpose  of  the  said  deed 
was,  after  the  reservation  of  a  life  estate  in 
Polly  Ramsey,  to  convey  the  said  tract  of  land 
to  uieir  motiier  for  life,  with  a  life  eKtate  to 
tbeir  father  In  case  he  should  survive  their 
mother,  and  then  to  complainants,  as  the-  chil- 
dren 01  Eliza  Ramsey,  in  fee  simple  absolute ; 
that  what  purports  to  be  this  deed  is  of  record 
in  the  clerk's  office  of  Russell  county,  and  a 
copy  of  it  is  exhibited  as  a  part  of  the  bill. 
The  complainants  charge,  however,  that  this  is 
not  a  true  record  of  the  deed  as  executed  by 
their  grandmother,  Polly  Ramsey;  as  this  deed 
contains  no  reference  to  themselves  as  the  chil- 
dren of  Eliza  Ramsey;  that  portion  of  the  deed 
having  been  fraudulently  blotted  out  after  the 
death  of  tiieir  grandmother  and  before  the  deed 
was  admitted  to  record.  The  bill  alleges  that 
the  deed  was  altered  by  striking  or  blotting  out 
of  it  so  much  as  referred  to  the  children  of  Eliza 
Ramsey,  and  passed  to  them  the  fee-simple  es- 
tate in  the  land  in  remainder,  and  that  the 
frand  was  p«rpetrated  for  the  purpose  of  en- 
abling their  father  and  mother  to  convey  a  fee 
simple  in  the  land  to  the  purchasers  thereof. 
The  blU  further  chaises  that  after  the  deed 
had  been  altered,  their  father  and  mother  con- 
veyed  the  land  in  dispute  to  divers  persons,  and 


these  grantees  and  thdr  alleneei  are  made  par- 
ties defendant. 

The  answers  of  the  defendants  deny  every 
material  allegation  in  the  bill,  and  upon  the 
issues  thus  made  many  witnesses  were  exam- 
ined, the  case  was  heard  and  the  decree  ren- 
dered in  accordance  with  the  prayer  of  the 
bill,  and  is  before  us  for  review  upon  an  ap- 
peal awarded  by  one  of  the  judges  of  this  court. 

The  law  applicable  to  audi  cases  has  been 
recently  and  frequently  the  aahject  of  consid- 
eration by  this  conrt 

In  Thomas  v.  Ribble.  24  S.  E.  241,  2  Va. 
Dec.  321,  this  court  said:  "Where  the  instru- 
ment rises  to  the  dignity  and  importance  of  a 
muniment  of  title,  every  principle  of  public 
policy  demands  that  the  proof  of  its  former 
existence,  its  loss,  and  its  contenta,  ahonld  be 
strong  and  conclusive,  before  the  courts  will 
establish  a  title  by  parol  testimony  to  property 
which  the  law  requires  shall  pass  only  by  deed 
or  will.  That  courts  of  equity  have  the  juris- 
diction to  set  np  lost  deeds  and  wills,  and  estab- 
lish titles  under  them,  can  certainly  not  be  de- 
nied ;  but  it  is  a  dangerous  jurisdiction,  and  so 
pregnant  with  opportunities  of  fraud  and  injus- 
tice that  it  will  not  be  lightly  exercised,  nor  ex- 
cept upon  the  clearest  and  most  stringent  proof. 
•  •  •  It  is  the  policy  of  the  law,  adopted 
with  a  view  to  prevent  frauds,  that  title  to  lands 
shall  pass  only  by  written  instruments;  and  the 
difference  is  more  in  name  than  in  fact  be- 
tween giving  effect  to  a  parol  conveyance  of 
lands  and  establishing  a  tltie  to  lands  under  an 
alleged  lost  deed,  upon  parol  testimony  of  its 
contents  and  loss,  unless  the  proof  be  clear  and 
conclusive.  Certainly,  the  opportunities  for 
fraud  are  just  as  great  in  the  one  case  as  in 
the  other."  See,  also.  Barley  T.  Byrd,  06  Va. 
316,  28  S.  E.  329. 

Thomas  v.  Ribble  has  been  cited  with  ap- 
proval by  this  court  in  numerous  cases,  the  most 
recent  of  which  is  that  of  McLin  v.  Richmond, 
114  Va.  244,  76  S.  E.  301. 

[1]  The  case  before  us  is  not  that  of  a  lost 
deod,  hut  the  charge  Is  that  the  deed  aa  origi- 
nally executed  has  been  so  despoiled,  mutilat- 
ed, and  changed  since  its  execution  by  the  gran- 
tor as  to  amount  to  a  forgery. 

[2]  It  is  a  fundamental  principle  of  law  that 
fraud  must  be  clearly  alleged  and  proven.  Ev- 
ery presumption  is  In  favor  of  innocence  and 
not  of  Kuilt.  Engleby  v.  Harvey,  93  Va.  445, 
25  S.  E.  226;  Hchoemaker  v.  Chapman  Drug 
Co.,  112  Va.  612,  72  S.  B.  121;  Johnson  v. 
Lucas,  103  Va.  36,  48  S.  B.  497.  But  the 
citation  of  authority  for  so  elementary  a  propo- 
sition  is  wholly  superfluous. 

To  the  same  effect  is  the  law  as  to  lost  in- 
struments, and  every  consideration  of  policy 
which  Influences  the  courts  to  require  clear  and 
convincing  proof  in  such  cases  applies  with  full 
force  -to  the  case  before  us. 

[3]  There  is  no  question  as  to  the  Jurisdic- 
tion of  the  courts  to  grant  the  relief  prayed 
for  by  plaintiffs,  but  the  proof  must  be  clear, 
cogent,  and  convincing. 

[4]  A  careful  examination  of  the  testimony 
in  this  case  satisfies  us  that  it  falls  for  short 
of  the  degree  of  proof  which  the  law  requires. 
There  is  no  occasion  to  impugn  the  sinceri^ 
and  veracity  of  the  witnesses.  They  are  igno- 
rant people,  speaking  of  transactions  which  oc- 
curred more  than  25  years  ago.  One  of  the 
principal  witnesses,  Mrs.  Kiser,  testifled  in  chief 
that  she  had  seen  the  original  deed,  ot  which 
that  filed  with  the  bill  purports  to  be  a  copy, 
at  her  father's  house,  with  whom  it  had  been 
left  for  safekeeping,  and  that  the  original  deed 
was  "to  Eliza  Ramsey,  and  to  her  children, 
and  to  William  Ramsey  a  lifetime  estate."  Up- 
on cross-examination  she  says,  in  answer  to 
the  question,  "Do  you  know  or  not  whether 
the  deed  you  saw  Is  the  one  in  cootroversy?" 
"I  do  not  know  it  but  I  believe  it  from  what 
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I>eople  ny.  Q.  You  do  not  know,  u  I  nnder- 
stand  yoa,  whether  the  deed  you  saw  at  your 
father's  house  k  the  one  hi  coDtroveray?  A. 
No,  air;  I  do  not  know,  but  U  appears  to  me 
that  it  must  be  that  way."  And  again:  "Yon 
do  not  undertake  to  say  that  the  deed  you  saw 
was  the  same  as  the  deed  In  controversy  to- 
day? A.  I  do  not.  I  do  not  know  it,  but  I 
bellere  it  awfol  strong.  Q.  How  do  you  hap- 
pen to  believe  it  so  awfnl  strong?  .  A.  Frcnn 
what  people  say.    Bill  said  It." 

Another  witness  for  the  plaintiffs,  Joseph 
E^ley,  testiSes  that  after  Polly  Ramsey's  death, 
when  negotiations  were  going  on  for  a  sale  of 
a  part  of  this  land  to  one  Hensdill,  be  heard 
the  contents  of  this  deed  discussed,  and  that 
Hensdill  was  told  by  William  Dickenson,  with 
whom  he  advised  with  respect  to  the  title,  to 
take  the  deed  back  to  Barnett,  by  whom  it  had 
been  written,  "and  have  it  doctored  on,"  for 
if  be  should  buy  it,  "them  heirs  would  give 
him  trouble,  and  that  the  deed  was  doctored 
and  returned  to  Hensdill  and  Dickenson,  and 

Sen  Hensdill  bought  it."  Barnett  utterly  de- 
ss  that  the  deed  was  ever  brougbt  to  him 
for  tach  a  pnrpoae,  and  it  is  only  adverted  to  as 
throwing  light  upon  the  general  character  of 
the  testimoDy  relied  on.  The  testimony  of 
both  Barnett  and  Amburgey  is  very  vague  and 
Indefinite,  though  they  both  aay  that  by  t^ie  deed 
as  written  E^Im  Bamsey  was  to  hare  m  life  es- 
tate and  at  h«r  decease  tiien  to  her  idiildren. 

If  we  turn  to  the  deed  as  recorded,  it  will 
be  seen  that  after  the  lapse  of  27  years  wit- 
nesses, however  honest  and  intelligent  (and 
these  witnesses,  however  honrat,  were  certainly 
not  intelligent),  might  well  be  confused  and 
miataken  with  respect  to  its  phraseology.  The 
first  clause  of  the  deed  recites  that  Polly  Barn- 
s', in  consideration  of  the  natural  love  and 
affection  she  has  for  her  daughter,  Eliza,  doth 
grant,  with  general  warranty,  unto  her  a  cer^ 
tain  tract  of  land.  The  second  clause  describes 
the  land  conveyed,  and  then  follows:  "Yet 
upon  the  following  conditions,  to  wit:  The 
said  Polly  Ramsey  first  reserves  to  berself  a 
life  interest  In  the  above  subscribed  lands  dur- 
ing her  natural  life,  then  the  aforesaid  lands 
go  to  Eliza  Ramsey  and  her  husband  William 
Ramsey  a  life  estate  and  full  control  of  thereof 
in  the  land  described  above  thereof,  with  all  the 
appurtenances,  forever,"  It  may  be  that  it  was 
the  intention  of  the  grantor  that  Eliza  Ramsey 
and  her  hnaband  should  take  only  a  life  estate, 
and  that  the  scrivener  failed  properly  to  express 
that  Intention;  but  that  la  not  the  case  made 
by  the  pleadings,  nor  doea  the  evidence  support 
it,  and  still  less  doea  it  maintain  the  theory  of 
spoliation  and  forgery  with  that  certainty  which 
the  law  demands. 

For  these  reasons,  we  are  of  opinion  that  the 
decree  of  the  circnit  court  should  be  reversed. 
Reversed. 

WHITTLE,  X,  absent 


MAT  et  al.  v.  SHERRARD'S  LEGATEES  etaL 
(Supreme  Court  of  Appeals  of  Virginia.  Nov.  20, 1913.) 

1.  WitLB  (!S  19*,  761*)— Revocation— Bbqdssts  and 
DEnssa  Subject  to  Ademption. 

A  testatrix  gave  a  dwelling  boose  and  lot  to  be 
•old  and  equally  divided  between  two  grandnepbews. 
In  another  clause  sfae  provided  that,  in  the  event 
of  the  death  of  one  of  such  grand nephewB,  she  willed 
one-half  of  such  house  when  sold  to  a  grandnlece.  A 
codicil  stated  ihat  she  bad  sold  such  house,  and  In- 
vested the  proceed!)  in  two  other  houses  and  lots.  Held, 
that  the  gift  to  the  grandnepbews,  whether  treated 
BB  a  gift  ot  the  house  and  lot  Itself,  or  as  a  gift  of 
the  proceeds  of  a  sale  thereof,  was  a  speciflc  legacy 
or  device,  and  In  either  case  was  revoked  by  the  sale 
ot  the  house  and  lot  by  the  testatrix  in  her  lifetime. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig. 
H  481-489,  1938 ;  Dec.  Dig.  SS  1».  751.*] 

2.  Wills  (|  760*)— Lbgacibs— Bpbcific  Lsqacibs. 

As  a  general  rule,  a  legacy  will  not  be  con- 
strued OS  speciflc  unless  It  appears  clearly  to  have 


been  so  Intended,  and  wbettaer  or  not  <t  Is  sperlAc 
depends  wholly  upon  the  language  of  the  will. 

[Bd.  Note^For  other  oaaas,  see  Wills.  Cent.  Dls- 
H  1>«,  1837:  Deo.  Dig.  I  7S0.*1 

I.  Vnuji  (It  IH,  787*)— Revocatiom— DisPOSinOK  or 

Subject  bt  Devise  ob  Imacy. 
That  a  testatrix,  who  gave  a  house  asd  lot  to 
be  sold  aiul  equally  divided  between  two  grand- 
nephews,  and  who  thereafter  sold  snch  house  and 
lot  and  Invested  the  proceeds  fn  part  In  other  real 
esute,  sUted  In  a  codicil  to  the  will  that  sb*  had 
sold  such  house  and  lot  and  Invested  a  portion  of 
the  proceeds  Id  other  real  estate,  did  not  prevent 
a  revocation  or  ademption  of  the  devise  or  iMqueat. 
since  ademption  depends  upon  a  rule  ot  law,  and 
not  upon  the  intention  of  the  testator. 

[Bd.  Note..— For  other  cases,  see  Wills.  Cent-  Dig- 
H  4U-4a.  UB6-Un ;  Dee.  Dig.  H  IM,  767.*] 

4.  Wnxa     (i  40.*)— CONSTBtrcXION— 'IKTEHTIOII  OF 
TlBTaATBIX. 

A  teaUtrlx,  after  giving  a  fm  certiflcata  In  a 
corporation  to  be  equally  divided  between  two 
grandnepbews,  stated  that  she  bad  also  a  91,400 
certificate  In  the  same  oorporatloa  on  which  no  In- 
terest bad  been  drawn,  and  added:  "See  that  It  Is 
drawn  by  check.  Tliat  I  wish  to  go  to."  Held,  that 
the  provision  as  to  this  last-mentioned  oertlllcate 
was  BO  vague  and  indefinite  that  It  could  not  be  de- 
termined with  any  degree  of  eertalnty  what  tlie  tes- 
tatrix meant,  and  hence  It  passed  under  the  residu- 
ary clause,  slnte  there  was  no  snch  manifest  or  clear 
intent  to  give  It  to  the  legatees  of  the  |GM  certificate 
as  would  authorise  the  court  to  substitute  "too"  for 
"to."  or  to  give  "to"  the  meaning  of  "too." 

[Ed.  Note.— For  other  cases,  sea  Wills,  Cent.  Dig- 
f  &S0 :  Dea  Dlf.  t  461.*] 

5.  WiLu   (1  4a*)— CoNsnnrcTioif— iNTurmm  or 
Tbstatux. 

Where  a  tetsator'a  Intention  la  manifest  from  the 
whole  will  and  surrounding  circumstances,  bot  1* 
endangered  and  obscured  by  inapt  and  Inaeeuraie 
modes  ot  expression,  the  language  used  will  ba  anib- 
ordlnatsd  to  the  Intention,  and  to  gtve  effect  to 
such  Intratlon  one  word  nwy  be  snbaUtnted  for  an- 
other; but  words  cannot  be  rejected,  aupplfed. 
transposed,  or  substituted,  unless  the  testator's  in- 
tention Is  clear  or  manifest  from  the  context  and 
the  surrounding  circumstances. 

[Bd.  Note.— For  other  eases,  see  WUls,  C«nL  Dig. 
g  9S0;  Dec  Dig.  |  481.*] 

Appeal  from  Corporation  Ojurt  of  'Staunton. 

Suit  by  Maria  L.  Sherrard's  executor  against 
Maria  L.  Sherrard's  legatees  and  others.  Prom 
the  judgment,  J.  H.  May.  guardian  ad  litem  of 
certain  defendants,  and  others  appeal.  Affirmed- 

Quarles  &  Pilson,  of  Staunton,  for  appellants. 
Timberlake  &  Kelson,  Robertson  &  Robertson, 
and  W.  II.  Landes,  all  of  Staunton,  for  appellees. 

BUCHAXAN,  J.  ri]  The  principal  object  of 
this  suit,  which  was  brought  by  the  executor  of 
the  last  will  and  testament  of  Mrs.  Maria  L- 
Sherrard,  was  to  have  a  construction  of  that  in- 
strument. The  will  is  one  of  considerable 
length,  containing  20  clauses  and  a  codicil. 
The  controversy  here,  however,  is  only  as  to 
the  construction  to  be  placed  ujKin  the  second 
clause  and  a  portion  of  the  codicil.  The  provi- 
sion of  the  second  clause  is  as  follows: 

"Second — I  give,  bequestb  and  devise  my 
dwelling  house  and  the  lot  on  which  the  same 
stands,  situated  on  North  New  street,  in  the 
city  01  Staunton,  Virginia',  and  now  known  by 
the  street  number  of  307  North  New  street,  to 
be  sold  and  equally  divided  between  Tate  Boys 
Sterrett,  of  Ilot  Springs,  Virginia,  and  John 
Bi^op  of  Cbarlestown,  West  Virginia,  great 
nephews  of  mine,  and  sons  of  Maria  B.  Sterrett 
of  Hot  SpriDf»,  X'irginla,  and  Margaret  Bishop 
of  (^harlestown.  West  Virginia." 

The  only  other  portions  ot  the  will  vhich,  it 
is  claimed,  throw  any  light  upon  the  meaning 
to  be  jdven  the  clause  quoted  are  contained  in 
the  fifth  clause,  wblcb,  after  making  certain  be- 
quests to  Margaret  Bishop,  a  ereAtniece  of  the 
testatrix,  provides  that,  in  the  event  of  the 
death  of  her  brother,  John  Bishop,  I  will  one- 
half  of  the  807  North  New  street  house,  when 
sold,  to  pass  in  fee  simi)le  absolute  to  Margaret 
Bishop  of  Cbarlestown,'  West  Virginia ;"  And 
the  codicil,  which  states,  among  other  tbinga. 


•For  other  cases  see  same  topic  and  sectlcm  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-Na^erles  *  Kep'r  Indei 

Digitized  by  LjOOg  IC 


Va.) 


BfAT  T.  SBBRRABD'8  LEGATBES 


i027 


that  the  testatrix  had  sold  the  house  No.  307 
North  New  street  for  $3,600,  and  invested  $2,- 
C50  thereof  in  two  honses  and  lotn  in  the  city 
of  Roanoke,  which  were  worth  $3,000  at  the 
time  the  codicil  was  written.  The  trial  court  held 
that  the  devise  or  beqnest  made  in  the  second 
clause  was  specific  and  not  demonstrative,  and 
that  by  the  sale  of  hoase  No.  307,  mentioned 
therein,  in  the  lifetime  of  the  testatrix  the  sift 
made  by  that  clause  was  adeemed  or  laToked, 
and  that  the  devisees  or  legatees  named  therein 
took  nothing  under  it. 

The  distinction  made  between  specific  and 
demonstrative  gifts  is  well  understood;  but  it 
is  sometimes  difficult  to  determine  whether  a 
particular  gift  belonfcs  to  tbe  one  class  or  the 
other.  Definitions  of  these  two  kinds  of  leea' 
cies  are  found  in  the  decisions  and  text-booss, 
varying  somewhat  in  phraeeologry,  but  general- 
ly substaatially  the  samd  in  meaning. 

Mr.  Pomeroy,  in  his  work  on  Equity  Juris- 
prudence, which  is  relied  on  largely  by  the  ap- 

tiellanta  to  sustain  their  contention  that  the 
egacy  in  question  is  not  specific  but  demonstra- 
tive, defines  a  specific  legacy  as  "a  bequest  of 
a  specific  article  of  the  testator's  estate,  dis- 
tingnished  from  all  others  of  the  same  kind,  as, 
for  example,  a  particular  horse,  or  piece  of 
plate,  or  money  in  a  certain  purse,  or  chart,  a 
paiticulaT  stock  in  the  public  funds,  a  particu- 
lar bond  or  other  instrument  for  the  payment 
of  money."  Volume  3  (3d  Kd.)  S  1130.  He  de- 
fines "demonstrative  legacies  as  "bequests  of 
sums  of  money,  or  of  quantity  or  amounts  hav- 
ing a  pecuniary  value  and  measure,  not  in 
themselves  specific,  but  made  payable  pritnarilj/ 
out  of  a  particular  designated  fund  or  piece  of 
property  belonging  or  assumed  to  belong  to  tbe 
testator."    Same  volume,  i  1133. 

[2]  The  general  rule  is  that  a  legacy  will  not 
be  construed  as  specific  unless  it  appears  clear- 
ly to  have  been  so  intended  (Corbin  v.  Mills,  19 
Orat  [60  Va.]  438,  468).  and  that  whether  or 
not  it  is  specmc  depends  wholly  upon  the  lan- 
guage of  the  wiU  (3  Pom.  Eq.  Jur.  §  1130). 

Tested  by  these  definitions  and  rules  of  con- 
struction, to  which  class  does  the  gift  in  ques- 
tion belong?  The  language  of  the  second  clause 
is,  "I  give,  bequeath  and  devise  my  dwelling 
bouse  and  the  lot  on  which  the  same  stands" 
(describing  it  so  that  there  could  be  no  doubt 
about  its  location  and  identity)  "to  be  sold  and 
equally  divided  between"  the  beneficiaries  nam- 
ed. Whether  this  be  a  gift  of  tbe  house  and 
lot  itself,  and  the  sale  directed  w&b  merely  for 
the  purposes  of  partition  between  the  devisees, 
as  the  appellee  insists,  or  a  gift  of  the  pro- 
ceeds or  fund  arising  from  tbe  sale  of  tbe 
house  and  lot,  there  can  be  no  question  that 
the  thing  given  is  so  described,  pointed  out. 
and  idcnlified  as  to  distinguisb  it  from  all  the 
other  property  of  the  testatrix.  It  is  not  a 
gift  of  a  certain  sum  of  money  or  other  thing 
"payable  primarily  out  of  a  luirtjcular  desig- 
nated fund  or  piece  of  property."  There  is 
nothing  in  the  language  of  the  clause  or  of  tbe 
will  which  manifests  any  intent  to  give  tbe 
persons  named  in  that  clause  any  particular 
sum,  or  amount,  or  quantity,  to  be  paid  pri- 
marily out  of  the  proceeds  ol  the  sale  of  the 
house  and  lot,  and,  if  for  any  reason  that  fund 
should  fail,  then  to  be  paid  out  of  the  general 
estate;  but,  on  tbe  contrary,  the  gift  is  either 
of  the  bouse  and  lot,  or  it  is  a  gift  of  the  fund 
arising  from  the  sale.  If  it  be  a  gift  of  the 
house  and  lot,  it  is  manifestly  a  specific  devise ; 
if  it  is  a  of  the  fund  arising  from  the  sale 
directed,  it  is  equall:r  specific  as  it  seems  to 
us.  That  the  te«tatrix  intended  the  gift  made 
by  that  clause  as  specific,  either  of  the  house 
and  lot,  or  of  tbe  fund  produced  by  its  sale,  is 
emphasized  and  made  clearer,  if  possible,  by 
tbe  fifth  clause  of  her  will,  which  provides: 
"That  in  the  event  of  tbe  death  of  her  brother 
John  Bishop"  (one  of  the  beneficiaries  imder 
the  second  clause)  "I  will  one-half  of  307 
North  New  street  bouse,  when  sold,  to  pass  in 
fee  simple  to  Margaret  Bishop.  •  •  •  >* 


The  conclusion  that  we  have  reached,  that 
tbe  gift  in  question  Is  spedfic,  and  not  demon- 
strative, is  nilly  sustained  by  the  case  of  King 
V.  Sheffey.  8  Leigh  (35  Va.)  S14,  in  which  tbe 
provision  of  the  will  construed  was  substantial- 
ly the  same  as  that  now  under  consideration. 
In  that  case  the  testator,  after  having  given  to 
his  wife  one-third  of  the  rents  and  profits  of 
bis  Fincastle  property  for  life,  devised  and  be- 
queathed to  the  children  of  bis  son  and  daugh- 
ter. Conally  and  Nancy  Finley,  "one-half  of 
my  personal  property  in  the  county  of  Wash- 
ington aforesaid,  also  two-fifth  part  of  the  net 
proceeds  of  my  estate  in  Fincastle  aforesaid, 
which  is  to  be  sold  at  my  beloved  wife's  death, 
at  the  discretioD  of  my  executors."  He  then 
gives  two  other  fifths  of  the  Fincastle  proper- 
ty to  Mitchell  and  wife,  and  the  remaining  one- 
fifth  to  Allen  and  wife.  The  testator's  estate 
in  Fincastle  consisted  of  several  houses  and 
lots,  which  he  sold  within  less  than  a  year  he- 
fore  tiis  death  npon  one,  two,  three,  and  four 
years'  credit,  and  he  was  the  owner  of  the  pur- 
chase-money bonds  at  tbe  time  of  his  death. 
The  question  in  that  case  was  whether  or  not 
the  devise  or  bequest  of  the  fincastle  estate 
or  its  proceeds  was  revoked  or  adeemed  by  the 
alienation  of  the  testator  in  bis  lifetime.  Pres- 
ident Tucker,  in  delivering  the  opinion  of  the 
court,  said,  among  other  things:  "It  seems  to 
have  been  assumed  by  the  counsel  for  the  ap- 
pellee that  these  devises  of  the  proceeds  of  the 
Fincastle  estate  were  to  be  considered  as  lega- 
cies; but  it  was  very  properly  admitted  that 
as  legacies  they  came  within  tbe  description  of 
specific  legacies.  And  if  tbey  are  legacies  at 
all,  in  the  strict  sense  of  the  term,  tbey  are 
strictly  spedfic,  and  are  not  of  that  class  of 
legades  of  money  or  quantity  which  are  said 
to  be  only  in  the  nature  of  spedfic  legacies,  and 
which,  if  tbe  fund  be  called  in  or  fail,  will  be 
paid  out  of  tbe  general  estate.  1  Roper  on 
Legacies,  160.  For  here  It  is  clear  the  testa- 
tor had  no  design  that  bis  general  estate  should 
ever  be  charged  with  those  legades.  *  •  • 
Moreover,  It  was  not  a  beqnest  of  a  certain 
sum  (as  of  |500)  chargeable  upon  the  land, 
which,  according  to  the  case  of  Fowler  v.  Wil- 
loughby,  2  Sim.  &  Stuart,  354,  might  be  charg- 
ed on  the  general  assets,  if  the  land  failed ;  but 
it  was  a  devise  of  an  uncertain  interest,  which 
would  be  more  or  less,  according  to  the  price  for 
which  the  land  might  sell,  the  amount  of  whirh 
did  not  admitof  belngaacertained  except  by  sale." 

After  holding  that,  if  the  gifts  in  that  case 
were  treated  as  legacies,  they  were  specific,  and 
were  adeemed  by  the  alienation  of  the  Fincastle 
estate  by  the  testator,  he  continues:  "To  come 
to  a  just  understanding  of  this  case,  however, 
we  mtwt  consider  It  more  closely.  This  is  a 
case  of  a  devise,  and  a  devise  of  real  estate." 
After  giving  tbe  reasons  why  the  claim  in  ques- 
tion waa  a  will  of  real  estate,  and  citing  author- 
ities to  sustain  that  view,  be  says:  "So  com- 
pletely, indeed,  is  it  a  devise  of  the  laud  to  the 
three  beneficiaries-  that,  if  it  had  not  been  sold, 
Finley,  Mitchell,  and  Allen  might  now  by  their 
concurrent  act  demand  a  conveyance  of  the  land 
itself,  and  arrest  the  sale,  for  a  right  to  tbe 
whole  proceeds  of  tbe  estate  Is  a  right  to  the  es- 
tate itself."  After  citing  authorities  to  sustain 
that  view,  he  says:  "The  devise,  tben,  being  of 
real  estate— that  is,  of  an  equitable  interest  in 
land— was  revoked  by  alienation.  This  principle 
is  too  plain  to  require  support." 

An  attempt  is  made  to  distin?nlsh  that  ca!ip 
from  this,  in  this,  that  in  tbe  one  the  property 
to  be  sold  is  specifically  designated,  and  in  the 
other  it  is  not.  The  fact  that  the  testator  in 
King  V.  ShefFey  did  not  name  or  designate  each 
house  and  lot  which  he  directed  to  be  sold,  but 
described  them  as  bis  "Fincastle  estate,"  where- 
as, in  this  case  the  property  is  specifically  des- 
ignated and  described,  does  not  affect  the  ques- 
tion under  conKideration,  for  the  property  was 
as  fully  identified  In  tbe  one  case  as  in  the  oth- 
er. It  is  also  insisted  that  King  v.  Sheffey  is 
contrary  to  the  weight  of  authority  inx>ther  juris- 


Digitized  by 


Google 


1028 


If  80UTUEA8TBBN  BBPOBTBB 


(Vi 


dictiona,  is  a  very  old  case,  and  has  never  been 
cited  or  relied  on  by  this  court,  and  is  in  conflict 
with  Myers  t.  Myers,  88  Va.  131,  13  S.  E.  346. 

If  the  ffift.in  this  case  be  treated  as  a  devise 
of  real  estate,  the  whole  current  of  authority  is 
that  it  was  revoked  bj  the  alienation  of  the 
house  and  lot  by  the  testatrix.  If  it  be  regarded 
as  a  bequest  or  legacy,  then  the  weight  of  author' 
ity  ia,  it  seems,  in  favor  at  the  conclusion  reached 
by  this  court  in  King  v.  Sheffey.  The  text-boolEs 
generally,  as  we  understand  them,  so  state  the 
rule,  and  the  decided  cases  sustain  that  statement. 

In  diRcusaing  the  subject  of  specific  legacies, 
Mr.  Roper,  in  his  work  (4  Am.  Ed,  p.  200),  sa^s 
that:  "If  a  testator  direct  his  freehold  or  bis 
leasehold  estates  to  be  sold,  and  dispose  of  the 
I>roceed8  in  such  a  form  as  to  evince  an  inten- 
tion to  bequeath  them  specifically,  the  testa- 
mentary disposition  will  be  specific,  the  money 
is  sufficiently  identified  and  severed  from  his 
other  property,  and,  since  he  has  sufficiently 
marlced  his  intent  to  distribute  the  identical 
proceeds,  the  bequests  are  accompanied  with  all 
the  requisites  of  specific  legacies" — citing  Page 
V,  Leatiagwell,  18  Vesey,  4(i8. 

in  a  note  to  3  Pom.  Eq.  Jur.  {  1130,  at  p. 
2210,  it  is  said  that:  "Where  the  testator  deals 
with  specific  property  belonging  to  himself,  not 
by  giving  legacies  or  sums  of  money  out  of  it, 
but  by  dividing  and  apportioning  out  the  very 
property  itself,  or  the  proceeds  of  it,  if  it  is  di- 
rected to  be  sold  and  converted  into  money,  then 
the  bequests  of  the  parts  thus  apportioned  among 
the  legatees  will  be  specific"— citing  Page  v. 
LeaSngwell,  and  other  Knglish  cases. 

In  Kedfield  on  Wills,  it  is  said:  "A  distinction 
is  made  lietween  legacies  out  of  the  issues  of 
teal  estate,  whether  resulting  from  sale  or  other- 
wise, and  legaciea  merely  chanteable  upon  real 
estate,  in  the  former  case  it  has  been  regarded 
the  same  in  effect  as  a  devise  of  a  specitic  pro- 
portion of  real  estate,  and  consequently  as  creat- 
ing a  specitic  devise,  the  same  as  if  a  portion  of 
the  real  estate  itself  had  been  devised.^'  2  Red- 
field  on  Wills,  p.  145. 

In  18  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  710, 
it  is  said :  "A  gift  on  a  specific  thing  to  he  sold 
and  divided  in  certain  shares  among  several  per- 
Bons  is  a  specific  bequest"  Also  note  4,  p.  720. 
See,  also,  note  to  the  case  of  Weed  v.  Huge, 
Ann.  Cas.  1913C,  S43,  f>4tl,  etc.,  where  nimierous 
cases  are  cited.  In  the  case  to  which  that  note 
is  appended,  it  was  held  that  a  will  directing  the 
execntors  to  sell  the  testatrix's  property  situated 
in  the  state,  and  to  give  a  specified  part  of  the 
proceeds  to  her  busbnnd  absolutely,  -  creates  a 
specific  legacy.  It  lays  down  the  rule  as  general 
that  "a  gift  or  the  proceeds  of  the  sale  of  specific 
real  estate  or  chattels  is  specific" 

It  is  true,  as  contended,  that  King  v.  Sheffey 
is  an  old  case,  and  that  it  has  never  been  cited 
by  this  court,  bo  far  as  we  Itnow.  The  fact  that 
it  is  old  does  not  affect  its  value  or  authori^; 
that  it  has  not  been  cited  may  be  because  our 
Reports  do  not  contain  many  cases  involving  the 
question  of  the  distinction  between  specific  and 
demonstrative  legaciea,  and  none  which  involve 
the  precise  question  involved  in  that  case  and  in 
this,  unless  it  be  the  case  of  Myers  v.  Myers,  88 
Va.  131,  13  S.  E.  346.  That  case  makes  no  ref- 
erence to  King  V.  Sheffey,  though  the  opinion 
seems  to  he  in  conflict  with  the  decision  in  that 
case.  The  opinion  in  Myers  v.  Myers  shows  on 
its  face  that  the  question  whether  or  not  the 
gift  in  that  case  was  specific  or  demonstrative 
was  not  very  fully  considered,  and  it  can  hardly 
be  supposed  that  it  was  intended  in  that  caae  to 
overrule  King  v.  Sheffey  without  even  referring 
to  it,  its  reasoning,  or  the  authorities  upon  which 
it  was  rested — a  case  in  which  the  opinion  was 
rendered  by  President  Tuclcer,  one  of  the  most 
distinguifihed  jurists  that  ever  sat  on  this  bench, 
and  concurred  In  by  all  the  other  members  m 
the  court— Cabell,  Carr,  Brockenbrough,  and 
Brooke. 

The  conclusion  in  King  v.  Sheffey  that  the 
gift  in  tliat  case  was  specific,  whether  treated  as 
a  devise  of  real  estate  or  a  bequest  of  the  pro- 


ceeds of  Its  sale,  seems  to  us  to  draw  the  true 
distinction  between  specific  and  demonstrative 
gifts  by  will,  and  is  in  accord  with  the  weight 
of  authority,  and  should  not  be  regarded  as  hav- 
ing been  overruled  by  a  subeequeDt  case  which 
makes  no  reference  to  it,  and  in  which  tha  ques- 
tion does  not  appear  to  nave  been  carefnDy  coo.' 
sidered.  There  is  nothing  in  our  other  cases  re- 
ferred to,  as  we  understand  them,  which  is  not 
in  h&rmony  with  the  prinaples  announixd  in 
King  V.  Sheffey. 

Having  reached  the  eonclurion  that  the  gift  in 
question  was  specific,  it  folEows  that  the  appel- 
lants can  take  nothing  under  the  second  clau^v 
of  the  will,  whether  the  gift  he  treated  as  a 
devise  or  a  bequest;  for  the  alienation  of  the 
property  by  the  testatrix  worked  a  revocation 
if  it  was  a  devise,  and  an  ademption  if  it  was  a 
bequest  Liability  to  ademption  is  said  to  be 
the  most  distinctive  feature  of  a  specific  l^acy. 

In  Hood  V.  Haden,  82  Va.  588,  599,  it  was  held 
that  if  the  identical  thing  l>eqneathed  was  not  in 
existence,  or  had  been  disposed  of  by  the  testa- 
tor, so  that  it  does  not  form  a  part  of  the  testa- 
tor s  estate  at  the  time  of  his  death,  the  legacy  is 
extinguished  and  the  legatee's  rights  are  gone. 

In  Skipwith  v.  Cabeil's  Ex'r,  19  Grat  <60  Vb.» 
758,  in  which  one  of  the  questions  was  whether 
or  not  certain  stock  given  had  been  adeemed,  it 
was  held  that  a  mere  nomiual  or  formal  change  in 
the  thing  given  did  not  work  an  ademption.  In 
that  case  the  gift  was  of  "my  guaranteed  Ixinds 
of  the  James  River  &  Kanawha  Company  to  be 
equally  divided  between"  the  t>eneficiaries.  Aft- 
er the  date  of  the  will  an  act  was  passed  which 
authorized  the  holders  of  the  bonds  of  that  com- 
pany, for  which  the  state  was  bound,  to  surren- 
der them  and  receive  in  lieu  thereof  tmnds  <A  the 
state  for  the  same  amount  and  under  this  act 
the  testatrix  exchanged  her  guaranteed  bonds 
for  state  bonds,  which  she  held  at  her  death. 
While  it  was  held  in  that  case  that  there  was  no 
ademption,*  it  was  upon  the  ground  that  the 
thing  given  liad  been  changed  in  name  and  form 
only  and  was  substantially  the  same ;  bot  Judge 
Joynes  recognizes  fully  the  general  rule  that 
where  the  thing  given  is  not  in  existence  or  has 
been  alienated  the  bequest  is  adeemed.  He  says : 
"Where  stock  spedfically  bequeathed  has  been 
sold  1^  the  testator,  *  *  *  the  subject  of  the 
bequest  is  extin^ished  or  annihilated;  nothing 
exists  upon  which  the  will  can  operate,  and 
the  legacy  is  adeemed  and  gone.  But  'where  the 
thing  specifically  given  has  been  changed  in 
name  and  form  onl^,  and  is  in  existence,  sub- 
stantially the  same,  though  in  a  different  shape. 
•   *   •   it  will  not  be  *   adeemed  by 

.such  nominal  change.*  "   Page  795. 

There  are  cases  in  other  Jurisdlctiooa  which 
hold  that  the  sale  or  disposition  by  the  testator 
in  his  lifetime  of  the  thing  given  does  not  always 
work  an  ademption;  but  they  are  contrary  to 
the  general  rule  (see  3  Pom.  Eq.  Jur.  {  1131, 
and  notes  2  and  3 ;  Slater  v.  Slater,  8  Ann.  Cas. 
141,  and  note  p.  144,  etc.,  and  cases  mentioned), 
and  to  the  doctrine  of  our  own  decisions.  Tn 
King  V.  Sheffey  the  purchase-money  bonds  of 
the  property  directed  to  be  sold  and  the  proceeds 
divided  between  the  beneficiaries  belonged  to  the 
estate,  and  yet,  treating  them  as  legacies,  it  was 
held  that  they  were  adeemed.  This  case  is  a 
stronger  one  tor  the  ademption  of  the  bequest 
than  that,  since  in  this  case  not  only  was  the 
house  and  lot  given  and  directed  to  be  sold  and 
its  proceeds  divided,  sold  during  the  lifetime  of 
the  testatrix,  but  the  proceeds  in  part  were  in- 
vested in  other  real  estate,  and  the  reudne  of 
the  proceeds  otherwise  used  or  disposed  of. 

(3)  The  fact  that  the  testatrix  states  in  the 
codicil  to  her  will  wtiat  she  had  done  with  the 
Staunton  property,  and  the  disposition  she  had 
made  of  a  portion  of  the  proceeds,  doea  not  af- 
fect the  question  o(  adempfion.  Adraaption  with 
us,  and  generally,  depends  upon  a  rule  of  law, 
and  not  upon  the  intention  of  the  testator. 
King  T.  Sheffey,  8  Leigh  (36  Va.)  617 ;  Skip- 
with T.  Cabell,  18  Grat  (00  Ta.)  TM,  795;  1 
Roper  on  Legacies^  328. 
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[4]  The  remaining  gnestion  to  be  considered 
is  whether  or  not  the  $1,400  certificate  of  stock 
mentioned  in  the  codidl  whb  bequeathed  to  the 
appellants,  Tate  Boys  Sterrett  and  John  Bishop. 

So  much  of  the  codicil  as  bears  upon  this  Ques- 
tion is  in  the ''following  language:  "Since  then 
I  have  a  ¥600  hundred  certificate  Clover  Manfc. 
Co.,  Clover  S.  Carolina  invested  May  10th,  1910, 
at  7  per  cent,  Mr.  M.  L.  Smith,  Treas.  invested 
it.  I  wish  that  to  be  collected  and  equally  di- 
vided with  Tate  Boys  Sterrett  of  Hot  Springs, 
Va.,  Bath  County,  son  of  Tate  Sterrett  and 
Maria  Boys  Sterrett,  niece  of  mine.  The  other 
%  half  of  property  I  mention  to  go  to  John 
Bishop  of  Hagerstown,  Md.,  son  of  Mrs.  Mar- 
garet Smith  now  and  mother  of  John  Bishop, 
my  nieces  son  of  Hagerstown,  Md.  This  la 
change  must  be  I  have  also  $14  hnndred  certifi- 
cate at  Clover  S.  C.  Manfc.  Co.,  M.  L.  Smith, 
Tres.  put  there  the  11th  of  April,  1910.  and  no 
interest  aa  yet  drawn  at  7  per  cent.  See  that  it 
is  drawn  by  check.   That  I  wish  to  go  to." 

It  is  conceded  by  the  appellants  that  if  "to," 
the  last  word  in  tbe  codicil,  is  to  be  treated  as 
correctly  spelled,  the  clause  or  sentence  as  to  the 
$1,400  certificate  is  meaningless;  but  it  is  in- 
sisted that,  if  the  word  "to"  be  treated  as  in- 
tended for  the  adverb  "too,"  then  the  meaning 
is  plain.  The  last  property  bequeathed  in  the 
"codicil  immediately  before  the  clause  in  question 
was  precisely  the  same  kind  of  a  chose  in  action 
as  that  disposed  of,  or  attempted  to  be  disposed 
of,  by  the  last  clause.  The  persons  to  whom  the 
$600  certificate,  or  its  proceeds,  is  given  are  tbe 
same  persons  who  claim  that  they  are  the  bene- 
ficiaries intended  under  the  last  clause.  If  it 
bad  been  tbe  intention  of  tbe  testator  to  give 
both  certificates  to  the  same  parties  and  in  the 
same  proportions,  why  was  it  not  done  in  one 
clause?  The  fact  that  she  did  not  so  di^Ktse  of 
them  would  tend  to  show  that  she  did  not  in- 
tend to  give  tbe  $600  certificate  and  the  fl;400 
certificate  to  the  same  persons.  The  codicil  is 
wholly  in  tbe  handwriting  of  the  testatrix,  and 
she  was  the  owner  of  both  certificates  when  it 
was  written.  Instead  of  the  codicil,  taken  as  a 
whole,  showing  a  manifest  intention  on  the  part 
of  the  testatrix  to  give  tbe  $1,400  certificate,  as 
well  as  the  $600  certificate,  to  the  same  persona, 
it  shows,  as  it  seems  to  us,  an  intent  not  to  do  so. 

15]  It  is  well  settled  that  where  the  testator's 
intention  Is  manifest  from  the  whole  will  and 
surrounding  circumstances,  but  is  endangered 
and  obscured  by  inapt  and  inaccurate  modes  of 
expression,  the  language  used  will  be  subordinat- 
ed to  that  intention,  and  in  order  to  give  effect 
to  such  intention  one  word  may  be  substituted 
for  another,  as  it  asked  to  be  done  in  this  case. 
Brewer  v.  Opie,  1  Call  (5  Va.)  212;  Kast  v. 
Garrett.  84  fa.  523,  9  S.  E.  1112.  2  Minor's 
Inst  (Ist  Ed.)  1114-llie ;  40  Cyc.  1399,  1401. 
But  the  right  of  the  court  In  construing  a  will 
to  mould  its  language  by  rejecting,  supplying, 
transposing,  or  substituting  words  only  exists 
where  the  testator's  intention  is  clear  or  mani- 
fest from  the  context  and  the  surroimding  cir- 
cumstances. 40  Cyc.  1399,  1400  ;  2  Min.  Inst., 
1112,  1114,  1115,  and  authorities  cited.  But  in 
this  case  no  such  manifest  or  clear  isteot.  or  any 
intent  at  all,  appears  to  give  the  $1,400  certili- 
cate  to  the  appellants,  as  would .  authorize  the 
court  to  substitute  "too"  for  "to,"  or  give  "to" 
the  meaning  of  "too."  Indeed,  if  such  a  change 
was  made,  it  would  not  then  cli>arly  appear  that 
the  testator  intended  to  give  the  $1,400  certifi- 
cate to  the  appellants. 

We  are  of  opinion  that  the  corporation  court 
did  not  err  in  holding  that  tbe  clause  in  question 
is  BO  vague  and  indefinite  that  it  cannot  be  de- 
termined with  any  degree  of  certainty  what  tbe 
testatrix  did  mean,  and  that  the  $1,400  certifi- 
cate passes  under  tbe  residuary  clause. 

Upon  the  whole  case,  we  are  of  opinion  that 
there  is  no  error  in  the  decree  complained  of, 
and  that  it  must  be  affirmed. 

Affirmed. 


ALPHIN  T.  IjOWMAN. 

(Supreme  bourt  of  Appeals  of  Virginia.    Nov.  SO. 
1913.) 

1.  BVTDBNCB    (S    420*)^OINT  INIX>KSEMBNT— AOKEB- 
IfXNT  BSTWBEN  I N DOR SER8— STATUTES. 

A  Bbowlng  aliunde  tliKt  Joint  payees  of  a  note 
Jointly  Indorsed  It  on  an  agreement  of  one  of  tbem 
to  Indemnify  the  others.  In  case  of  default  of  tbe 
maker.  Is  not  prevented  by  tbe  last  sentence  of 
Negotiable  Instruments  Law  (Code  1901,  E  2Slla)  S  68, 
provldiag;  "As  reapecta  one  another  Indoraers  are 
liable  prima  facie  In  tbe  order  In  -which  they  In- 
dorse :  but  evidence  is  admissible  to  sbow  that  as 
between  or  among  themselves  they  have  agreed  oth- 
erwise. Joint  payees  or  Joint  Indorsees  are  deemed 
to  indorse  Jointly  and  severally." 

[Bd.  Note.— For  other  cases,  see  Bvideace,  Cent. 
Dig.  H  1782.  1796,  1800, 1804.  1816,  18Z1.  1928-1944 ;  Dec. 
Dig.  I  iSO*} 

2.  Feattos.  STATtrra  or  d  »•>— Paoinsa  to  Am- 

SWBB  FOR  DXBT  OP  ANOTHBB— iKDaUNITT  AOBBB- 
UENT  BBTWSBH  INDOKSBBB. 

The  agreement  of  one  of  several  Joint  accommo- 
dation Indorsers  of  a  note,  whereby  ha  induced  tbe 
others  to  Join  In  the  indorsement,  that  he  would 
Indemnify  the  others  In  case  of  default  of  the  maker 
of  tbe  note,  is  not  within  the  statute  of  frauds 
(Code  1904,  i  2840).  as  an  undertaking  to  answer  for 
the  debt  or  default  of  another,  but  Is  his  original 
undertaking  or  promise  to  answer  for  his  own  debt. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Statate 
of,  C^ent.  Dig.  9  S3;  Dec.  Dig.  i  21.*] 

Error  to  Circuit  Court,  Bath  County. 
Action  by  one  Lowman  against- L.  C.  Al- 
phln.    Judgment  for  plaintiff.  Defendant 

brings  error.  Affirmed. 

Qeo.  A.  Revercomb,  of  Covington,  and  John 
W.  Stephenson,  of  Warm  Springs,  for  plain- 
tiff In  error.  Jolui  T.  Delan  and  H.  H.  Byrd, 
of  Warm  Springs,  for  defendant  in  error. 

KEITH,  P.  The  Citizens'  National  Bank 
of  Coviui^on,  Va.,  held  two  votes,  one  for 
$3,000  and  one  for  $5,000,  drawn  by  one  011- 
leaple  and  made  payable  to  Alphln,  Blakey, 
and  Lowman  as  Joint  payees.  These  notes 
were  renewed  from  time  to  time,  but  ulti- 
mately went  to  protest  Suit  was  brought 
upon  them,  and  judgment  recovered,  upon 
which  executions  were  issued  and  placed  In 
tbe  hands  of  the  sheriff,  who  levied  upon  the 
property  of  Alphin,  Blakey,  and  Lowman. 
The  property  of  Lowman,  which  was  levied 
upon,  was  sold  and  brou^t  $988.90,  that  of 
Blakey  brought  $216,  and  tbe  balance  of  the 
Judgment  was  paid  by  L.  C.  Alphln;  Gilles- 
pie, the  principal,  having  In  tbe  meantime  be- 
come a  bankrupt.  Lowman  then  Instituted 
an  action  of  assumpsit  against  Alphln  to  re- 
cover tbe  amount  which  he  had  paid,  and  a 
like  suit  was  Instituted  by  Blakey. 

To  these  suits  Alphln  pleaded  nouassump- 
sit,  and  a  special  plea,  in  which  be  claimed 
that  Lowman,  Blakey,  and  he  were  joint  In- 
dorsers on  the  notes,  and  as  between  tfaem- 
selves  were  each  liable  for  one-third  of  the 
Judgments  and  executions,  and  In  tM8  spe- 
cial plea  Alphin  set  up  the  amount  due  him, 
and  asked  that  Judgment  be  given  against 
Lowman  for  the  sum  of  $1,904.53%,  which  he 
claimed  he  had  paid  tor  Lowman,  the  plain- 
tiff, on  said  execntlong.  - 

At  tbe  trial  Lowman  proved  tbet  there 
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was  a  verbal  agreement  between  himself  and 
Blabey,  on  the  one  band,  and  L.  G.  Alpbln,  on 
the  other,  whereby  Alphln  was  to  be  reB[>bn- 
sible  as  between  the  Indorsers  for  the  whole 
of  said  notes,  and  was  to  stand  liable  for  any 
amount  that  might  be  asserted  against  the 
plaintiff  by  reason  of  his  becoming  an  In- 
dorser  upon  said  notes.  The  specific  promise 
was  about  In  this  form :  That  wben  Alphln 
approached  Blakey  and  Lowman,  and  re- 
quested them  to  become  Joint  payees  or  In- 
dorsers with  him  upon  the  note,  he  said  to 
them:  "Go  ahead  and  Indorse  It;  you  need 
not  be  uneasy;  Gillespie  Is  all  right  If  he 
did  not  have  a  thing,  you  wlU  never  have 
a  dollar  to  pay  as  long  as  I  have  got  a  dol- 
lar's worth  of  property." 
,  The  plaintiff  in  error  objected  to  the  ad- 
mission of  evidence  tending  to  prove  the  ver- 
bal promise,  and  after  the  evidence  was  con- 
cluded the  court  at  the  Instance  of  the  plain- 
tiff gave  the  following  instruction : 

"The  court  Instructs  the  Jury  that  they 
shall  Snd  for  the  plaintiff  If  it  has  been  prov- 
en by  a  preponderance  of  the  evidence  that 
on  or  about  April  26, 1906,  the  plaintiff  at  the 
request  of  the  defendant  Indorsed  tbe  notes 
of  C.  D.  Gillespie  for  $5,000  and  $3,000  In  or- 
der to  help  the  defendant  to  get  the  Citizens* 
National  Bank  of  Covington,  Va.,  to  loan  said 
Gillespie  the  sum  of  $8,000,  and  that  at  the 
time  the  plaintiff  indorsed  the  said  notes  the 
defendant  represented  npto  him  and  assured 
him  that  if  he  would  Indorse  satd  notes  he 
would  never  have  to  pay  a  cent  on  them  so 
long  as  he — the  defendant — owned  a  dollar's 
worth  of  property." 

The  plaintiff  In  error  objected  to  the  giv- 
ing of  this  Instruction;  and,  the  jury  having 
rendered  a  verdict  on  behalf  of  - tbe  plaintiff, 
plaintiff  in  error  moved  to  set  It  aside,  which 
the  court  refused  to  do,  and  entered  the  judg- 
ment which  Is  now  before  us. 

The  entire  defense  of  plaintiff  In  error 
turned  upon  the  question  whether  or  not  the 
promise  which  the  evidence  shows  that  he 
made  to  Blakey  and  Lownian,  and  which  in- 
duced them  to  become  payees  and  Indorsers 
of  the  notes,  Is  within  the  statute  of  parol 
agreements,  commonly  known  as  the  statute 
of  frauds. 

It  may  be  well  to  state  before  going  fur- 
ther that  while  both  of  these  notes  were 
originally  given  to  the  Citizens'  National 
Bank  of  Covington,  Va.,  one  of  them — the 
$5,000  note — was  finally  transferred  to  tbe 
Bath  County  National  Bank;  but  this  cir- 
cumstance we  regard  as  immaterial,  as  the 
same  rights  and  duties  remain  in  the  parties 
to  the  transaction  when  the  note  Is  In  the 
hands  of  tbe  Bath  County  National  Bank  as 
attached  to  It  when  in  the  hands  of  the  first 
bolder. 

The  question  for  decision  Is  whether  tbe 
promise  made  by  Alphln,  that  he  would  save 
Lowman  harmless  if  he  would  join  htm  as 
indoi^r  upon  the  note  drawn  by  Gillespie, 
is  within  the  statute  of  parol  agreements,  as 
being  an  undertaklns  to  answer  for  tbe  debt 


or  default  of  another,  or  whetiier  it  1b  an 
original  undertaking  or  promise  upon  the 
part  of  Alphln  to  answer  for  his  own  debt. 

The  statute  reads  as  follows:  "No  action 
shall  be  brought  in  any  of  the  foUoviing 
cases:  •  •  *  Fourth,  to  charge  any  per- 
son upon  a  promise  to  answer  for  tbe  debt, 
default,  or  ztdsdoliigs  of  another;  •  •  • 
unless  the  promise,  contract,  agreement,  rep- 
resentation, assurance,  or  radQcatlon,  or 
some  memorandum  or  note  thereof,  be  in 
writing  and  signed  by  the  party  to  be  charg- 
ed thereby,  or  his  agent;  but  the  considera- 
tion need  not  be  set  forth  or  expressed  in  tbe 
writing,  and  It  may  be  proved  <wbere  a  con- 
sideration Is  necessary)  by  other  evidence." 
Code,  S  2840. 

[1]  It  Is  earnestly  contended  by  the  plain- 
tiff In  error  that  the  decision  of  this  ques- 
tion is  controlled  by  section  68  of  the  Neeo- 
tlable  Instruments  Law  (Code  1904,  S  2841a), 
which  reads  as  follows:  "As  respects  one  an- 
other, Indorsers  are  liable  prima  fade  in  tbe 
order  in  which  they  indorse;  but  evidence  is 
admissible  to  show  that  as  between  or  among 
themselves  they  bare  agreed  otherwise^ 
Joint  payees  or  joint  Indorsees  who  indorse 
are  deemed  to  Indorse  jointly  and  severally" 
— the  contention  being  that,  the  statute  hav- 
ing declared  that  Joint  payees  or  joint  in- 
dorsees who  indorse  are  to  be  deemed  as 
having  Indorsed  jointly  and  severally,  no  evi- 
dence Is  admissible  to  show  a  different  order 
or  extent  of  liability;  but  to  this  ailment 
we  cannot  accede. 

The  object  and  effect  of  that  section  is  but 
to  give  statutory  force  to  a  principle  already 
established. 

In  Bank  of  United  States  t.  Beime,  1  Grat 
(42  Va.)  271,  42  Am.  Dea  551,  the  law  upon 
this  point  is  thus  stated:  "The  legal  effect  of 
several  successive  indorsements  is  that  each 
indorser  has  a  right  to  look  for  indemnity  to 
all  the  Indorsers  who  precede  him,  w*hetlier 
they  indorse  for  accommodation  of  the  draw- 
er or  for  value  received,  unless  there  be  an 
agreement  aliunde,  different  from  that  evi- 
denced by  the  Indorsements"— citing  Chal< 
mers  v.  McMurdo,  0  Muuf.  (1»  Va.)  252,  7 
Am.  Dec.  684,  and  Bank  v.  Vanmeter,  4  Kand. 
(25  Va.)  553.  "By  a  Joint  Indorsement,"  says 
the  same  case,  "for  accommodation  of  tbe 
drawer,  all  the  Indorsers  are  cosureties, 
bound  to  contribution;-  and  if  such  an  in- 
dorsement had  been  made  in  this  case,  Beime 
would  have  a  right,  by  virtue  thereof,  to  call 
on  the  others  to  share  the  burden,  unless 
there  was  an  agreement,  proved  by  evidence 
aliunde,  that  he  should  bear  the  whole,  or 
more  than  an  aliquot  part" 

The  first  clause  of  the  section  tinder  con- 
sideration establishes  the  prima  facie  order 
in  which  indorsers  are  to  be  held  liable,  but 
among  themselves  they  are  permitted  to  show 
that  they  have  agreed  otherwise.  The  clause 
with  re-spect  to  joint  payees  or  Joint  Indor- 
sees was  added,  not  to  deprive  them  of  the 
right  to  prove  by  evidence  aliunde  that  they 
had  made  an  agreement  among  themselves 
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which  -Tarled  tbe  liability  imposed  by  law, 
but  we  think  out  of  abundant  caution,  to 
negative  the  conclusion  that  they  were  to  be 
liable  in  the  order  in  which  they  became  iu- 
dorsers;  for  when  there  are  two  or  more 
Joint  indorsee.  It  la,  of  course,  apparent 
that  tbe  mere  affixing  of  their  signatures 
most  hare  been  successive,  one  after  the 
other. 

[2]  The  principal  defense,  however,  is  that 
the  promise  relied  upon  is  within  the  statute 
above  quoted,  and  can  only  be  maintained 
when  evidenced  by  a  written  memorandum. 

It  Is  amazing  how  language,  apparently  so 
plain,  should  have  been  the  cause  of  such  in- 
terminable controversy  and  contrariety  of 
opinion^  Among  the  earliest  cases  dealing 
with  the  subject  is  that  of  Thomas  t.  Cook, 
8  Bam.  &  a  728.  In  which  it  was  held  that 
flucb  a  promise  was  not  within  tbe  statute 
and  could  be  proved  by  oral  evidence.  Short- 
ly thereafter,  in  the  case  of  Green  r.  Cress- 
well,  10  Adol.  ft  B.  453.  a  contrary  conclusion 
was  reached,  and  Thomas  v.  Cook  was  over- 
ruled. The  conflict  between  these  two  cas- 
es has  led  to  the  diversity  of  opinion  which 
exists  among  the  states  of  the  Union;  and, 
without  a  particular  discussion  of  the  Bng- 
lisb  cases  which  have  followed  those  cited, 
It  may  be  conceded  that  subsequent  English 
decisions  have  settled  the  law  within  their 
Jurisdiction  In  accordance  with  Thomas  v. 
Cook.  It  may  be  further  conceded  that  the 
American  case^  in  number  at  least,  pre- 
ponderate upon  'tbe  same  side  of  the  con- 
troversy; but  among  tbe  cases  which  main- 
tain that  such  promises  of  indemnity  are 
not  within  the  statute  of  frauds  tbe  most 
discordant  reasons  are  given— reasons  as  ir- 
reconcilable among  themselves  ka  they  are 
to  those  given  In  cases  which  adopt  the  op- 
posite conclusion.  Tba  piindiwl  controversy 
seems  to  be  waged  aEwind  the  proposition 
whether  the  promise  of  Indemnity  is  an  orig- 
inal or  a  collateral  promise — whether  or  not, 
in  tbe  case  before  us,  tbe  promise  of  Alpbln 
was  to  answer  for  bis  own  debt,  default,  or 
miscarriage,  or  was  collateral  to  the  promise 
of  Gillespie  to  pay  Uie  debt  which  be  owed  to 
tbe  bank.  Without  doubt  the  primary  obliga- 
tion to  pay  the  debt  rested  ui>on  Gillespie.  If 
be  discharged  that  obligation,  the  debt  was 
satisfied,  and  no  burden  was  Imposed  upon  the 
sureties  or  indorsers.  If  Gillespie  tidied  to 
pay  the  debt,  then  ttie  obligation  arose,  and 
the  duty  devolved  upon  the  sureties. 

In  Wolverton  v.  Davis,  85  Va.  61,  6  S.  E. 
619^  17  Am.  8t.  Rep.  50,  the  question  was  be- 
fore this  court,  only  three'  Judges  being 
present  In  that  case  Thomas  K.  Davis  was 
elected  sheriff  of  his  county,  and  executed 
an  official  bond,  with  W.  W.  Davis  and  Sam- 
uel Wolrerton  and  others  as  his  sureties. 
W.  W.  Davis  had  requested  Wolverton  to 
execute  the  bond  as  a  surety,  and  promised 
orally  to  indemnify  him  against  any  loss 
arising  from  the  surety^p.  By  rrason  of 
tbe  default  ot  the  BberUE,  Wolrerton  had  to 


pay  a  sum  of  money  as  -such  surety.  Be 
sued  W.  W.  Davis  on  the  parol  promise  of 
indemnity  to  recover  that  sum.  At  the  trial 
be  offered  evidence  of  the  parol  promise, 
which  the  court  excluded.  There  was  a  judg- 
ment for  the  defendant,  and  Wolverton  ap- 
pealed. The  judgment  was  affirmed,  tbe 
court  resting  its  opinion  chiefly  upon  Green 
T.  Cresswell,  10  AdoL  ft  E.  453,  supra. 

It  appears,  therefore,  that  -that  case  Is  in 
principle  identical  with  the  one  before  us. 
It  Is  true  that  Wolverton  v.  Davis  was  with 
respect  to  tbe  liability  of  sureties  upon  a 
bond,  wblle  In  tbe  case  before  us  It  is  as  to 
the  liability  Inter  sese  of  indorsers;  but 
the  same  principles  are  believed  to  apply  to 
both  cases. 

In  Smith's  Leading  Cases  (8th  Am.  Ed.)  p. 
638,  after  discussing  a  number  of  cases  bear- 
ing upon  the  subject,  it  Is  said :  "Amidst 
the  diversity  of  decision.  It  may  be  difficult 
to  discover  the  true  principle;  but  the  re- 
sult of  the  authorities,  as  a  whole,  seems  to 
be  as  follows:  A  promise  by  a  stranger  to 
the  debt,  to  indemnify  a  surety,  is  prima 
facie  within  the  statute,  because  the  prin- 
cipal is  bound  by  an  Implied  obligation  to  do 
that  which  the  promisor  agrees  to  do  express- 
ly, and  the  promise  is,  therefore,  really  to 
answer  for  the  default  of  the  principal. 
When,  however,  tbe  promisor  Is  directly  or 
indirectly  answerable  for  the  debt  Independ- 
ently of  the  promise,  any  engagement  which 
he  may  make  that  it  shall  be  paid,  or  that 
the  surety  shall  not  be  compelled  to  pay  it, 
will  be  regarded  as  contracted  on  bis  own 
behalf,  and  not  for  tbe  debt  or  default  of  an- 
other, in  the  sense  in  which  the  term  is  used 
in  the  statute." 

Mow  in  tbe  case  before  us  tbe  promisor, 
Alpbln,  Is  not  a  stranger  to  the  debt,  but  is 
answerable  for  the  debt.  Independently  of 
tbe  promise  to  Lowmui,  and  therefore,  when 
he  undertook  that  Lowman  should  not  be 
compiled  to  pay  it,  he  is  to  be  regarded  as 
contracting  In  his  own  behalf,  and  not  for 
the  debt  or  default  of  another. 

In  Barry  v.  Ransom,  12  N.  T.  462,  Judge 
Denlo,  delivering  the  opinion  of  the  court, 
held,  after  dtiug  the  different  adjudications 
upon  tbe  point,  that  those  where  the  prom- 
isor was  himself  bound  for  the  third  person's 
default  are  uniform  in  holding  that  the 
contract  Is  not  affected  by  the  statute. 

In  Throop  on  the  Validity  of  Verbal  Agree- 
ments, {  474,  after  an  exhaustive  conaldera- 
tion  of  the  cases  bearing  upon  the  question, 
it  Is  stated :  "As  the  result  of  the  conflict 
of  authority  upon  this  question,  nothing  can 
be  regarded  as  definitely  settled,  except,  per- 
haps, that  where  tbe  promisor  and  the  prom- 
isee are  about  to  unite  In  an  Instrument 
as  sureties  for  the  third  person,  the  promise 
to  indemnify  is  not  within  the  statute.  With 
respect  to  the  weight  of  argument,  the  side 
to  which  the  balance  preponderates  Is  even 
j  more  difficult  to  discover.  If  the  question 
I  was  merely  whether  the  general  policy  of  the 
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■tatota  cmliTaoeB  radt  caaes,  probably  few 
Jawjem  would  bedtate  to  ausw^  It  lu  the 
afflrmatiTe." 

Treating  of  this  subject,  at  section  162, 
Bruwne  on  the  Statute  of  Frauds  <5th  Ed.) 
uses  the  following  language:  "It  would,  be 
unprofitable  to  trace  the  course  of  the  Ameri- 
can decisions  here  cited.  It  has  manifestly 
resulted  in  the  rejection,  by  the  great  pre- 
ponderance of  authority,  of  the  doctrine  of 
Green  v.  Cresswell,  and  the  acceptance  of  the 
doctrine  of  Thomas  v.  Cook,  a  result  reached 
after  much  vacillation  on  the  part  of  courts 
of  the  same  state,  and  not.  It  must  be  con- 
fessed, by  reference  to  any  clear  and  satis- 
factory ground  of  principle.  Indeed,  most 
of  the  decisions  which  reject  the  doctrine  of 
Green  v.  Cresswell  waive  altogether  the  ques- 
tion of  principle,  and  put  It  as  a  matter 
settled  by  authority  that  the  'promise  to  In- 
demnify' Is  not  within  the  statute.  In  other 
cases,  It  Is  put  upon  the  ground  that  the 
plaintiff  makes  his  engagement,  relying  upon 
the  defendant's  special  promise,  and  not  .upon 
the  third  party's  Implied  liability,  that  the  foi-- 
mer  and  not  the  latter  is  the  foundation  of  the 
special  contract,  and  that  the  decisive  ques- 
tion is  to  whom  credit  was  given  by  the 
plaintiff.  But,  as  we  shall  have  occasion  to 
see  hereafter,  the  application  of  the  statute 
cannot  safely  be  determined  by  the  considera- 
tion that  the  plaintiff  relied  upon  one  obliga- 
tion to  himself  rather  than  upon  another,  or 
even  that  he  relied  wholly  uiwn  the  obliga- 
tion of  the  defendant's  special  promise,  giv- 
ing 'credit*  solely  to  him,  if  still  a  third  party 
was  really  liable  to  the  plaintiff  to  the  same 
extent" 

In  20  Cye.  pp.  178,  179,  It  Is  said:  "In 
England  it  Is  pracUcally  settled  that  If  one 
person,  at  the  request  of  another  and  on  his 
oral  guaranty  of  Indemnity  against  loss,  as- 
sumes a  responsibility  for  the  discharge  of  a 
third  person's  obligation  to  a  fourth,  he  may 
recover  against  the  guarantor,  although  there 
is  on  the  part  of  the  third  person  a  coexist- 
ent implied  obligation  to  Indemnify  the  prom- 
isee; and  the  weight  of  authority  In  this 
couutry  la  in  accordance  with  the  English 
view.  In  many  states,  however,  a  contrary 
view  has  t>een  adopted,  and  a  promise  of 
indemnity  given  under  such  circumstances 
Is  held  to  be  within  the  statute." 

One  of  the  most  recent  cases  we  have  seen 
Is  that  of  Rose  v.  WoUenberg,  31  Or.  260, 
44  Paa  382,  39  L.  R.  A.  378,  ti5  Am.  St  Rep. 
826,  in  which  It  Is  held  that  a  contract  be- 
tween cosureties,  fixing  the  proportion  and 
extent  of  their  several  or  correlative  llablll^ 
as  between  themselves,  is  not  wltUn  the  stat- 
ute of  frauds.  The  court  in  Its  opinion  said : 
"Seek  where  you  will  for  a  plausible  footing  . 
upon  which  to  found  the  obligation,  so  as 
not  to  come  within  the  purview  of  the  stat- 
ute of  frauds,  the  distinction,  taken  in  Green 
T.  Cresswell,  of  Thomas  v.  Cook,  that  the  , 
promisee  became  likewise  bound  upon  the 
'  ^igation  wUli  the  promisor,  as  cosurettci^  \ 


and  for  this  reason.  If  not  also  tor  tte  ne.-  _ 

upon  which  the  second  class  Is  sappoctnl— 
that  it  Is  not  an  undertaking  with  the  cr.  . 
tor — the  indemnity  Is  not  within  the  stat- 
ute, whether  adequate  or  not,  has  takai 
hold  in  the  judicial  mind,  and  the  1IDdoQl:■t-^: 
weight  of  authority  in  this  country  IsgitBil- 
ed  upon  IL  Indeed,  the  doctrine  Is  even  it- 
garded  as  settled.  Mr.  ThnK^i,  In  t.. 
treatise  on  the  Validity  of  Verbal  Agn^ 
ments  (section  474),  says :  'As  the  lesait 
the  confiict  of  authority  upon  this  qne^u  ■ 
(speaking  generally  of  contracts  of  indeoiLr  , 
against  a  surety's  liability),  nothing  caa  - 
regarded  as  definitely  setUed,  exc^tt,  i-- 
haps,  that,  where  the  promisor  and  pfotui-- 
are  about  to  unite  in  an  instroment'as  Kifv 
ties  for  the  ttiird  person,  the  promise  to  L. 
demnify  is  not  within  the  statute^'  If  i  - 
cosurety  can,  by  a  verbal  undertaking.  i> 
demnify  another  in  whole  against  tbe  ob'^iz:- 
tion  of  tile  latter,  wlthont  sufferli^  the  tntv?- 
dlction  of  the  statute,  he  may  alao  In  psn. 
as  the  greater  Includes  tiie  less;  and  ti.  .- 
it  is  that  cosureties  may,  by  contract,  agr**- 
ment,  or  understanding  between  thexnErir^. 
limit  and  fix  the  proportion  and  extern  il 
their  several  or  correlative  llaHUty,  and  r. 
is  competent  to  establish  the  ■ji.iMiiMH  tj 
parol.  So  we  conclude  that  It  was  compel'- : 
for  the  plaintiff  and  defendant  to  enter  - 
such  a  contract  or  agreement  as  la  set  f<  n 
In  plaintiff's  complaint,  and  the  fact  that  r. 
is  not  in  writing  cannot  be  taken  as  an  in- 
jection against  its  enforcement.** 

Turning  for  a  moment  to  section,  6S  of 
Negotiable  Instruments  Law.  already  d.:~- 
it  is  to  be  observed  that  the  ri^  of  in- 
dorsers  to  show  the  order  and  extent  of  tfcar 
real  liability  among  themselves  is  recogniz-^, 
by  the  statute  a  right  which  has  been  U  .' 
established  by  the  dedslona.  See  Bank  r. 
Beirue,  supra.  And  speaking  of  thb  prli- 
dple,  at  section  475,  Tbroop  on  Verbal  Xgntr 
ments  says:  "It  caooot  be  restricted  wtti:: 
the  bounds  Implied  by  the  rule,  that  aevvnl 
sureties  upon  the  same  instnimmt  may  iv.-ir 
late  by  contract  their  Uablllty  to  contril> 
Uon.  For  if  it  will  BnOm  to  defoid  an  ic- 
tion  for  contribution,  in  favor  of  tbe  vvrta. 
promisor  against  the  promisee,  we  bil  i> 
see  upon  what  principle  it  will  not  also  b'iL 
flee  to  maintain  an  action  In  favor  of  t> 
promisee  against  the  promisor,  to  iecov«- 1> 
whole  amount  of  damages  whicbi  tlie  irtaintJ 
has  sustained  through  a  breach  of  Uie  vert  i. 
promise.  And  no  substantial  reascMi  Is  fa- 
celved  why  the  right  to  malntahi  sot^  «s 
action  should  depend  merely  mi  tbe  taet  tlut 
the  plaintiff  and  the  defendant  had  amt^. 
in  the  execution  of  the  aame  instrmueu: ' 

We  bare  not  nndmaken  to  dians 
various  authorities,  bat  have  contented  ov- 
selves  with  stating  what  seemed  to  be  be- 
yond questlcm,  that  the  great  weiglit  of  n- 
tlMrity  has  followed  the  English  deciskn 
of  Thomas  v.  Cook,  supra,  and  held  that  sok^ 
a  promise  of  indemnity  aa  that  wltb  whl^ 
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ire  are  here  dMlIng  i»  not  witbln  tbe  statute 
it  frauds. 

There  are  cases  of  great  weight  tbat  bold 
o  the  contrary.  Among  the  most  notable 
ire  May  v.  WllUamis  61  Miss.  126,  48  Am. 
lep.  80;  Macey  v.  Childress,  2  Tenn.  Ch. 
1.18;  Draiighan  v.  Bunting,  81  N.  O.  10; 
itissig  V.  Brltton,  SO  Mo.  204,  21  Am.  Rep. 
J79;  Hartiey  t.  Sandford.  68  N.  X  Law,  627, 
50  AU.  4M,  C5  L.  R.  A.  206.  But  the  argu- 
ments pro  and  con  are  well  balanced,  and  the 
luthorities,  as  we  hare  more  tban  once  said, 
strongly  preponderate  in  favor  of  the  validity 
>f  such  agreements.  We  have  not  deemed 
t  profitable  to  cite  or  comment  upon  the 
wildemesB  <tf  cases  touching  Bie  subject  dis- 
cussed, but  hare  been  content  to  ascertain 
and  to  state  In  what  direction  they  pre- 
ponderate. Those  who  desire  to  explore  the 
matter  still  further  will  find  them  duly  mas- 
tered and  arrayed  in  Browne  on  Stat,  of 
Frauds  (5th  Ed.)  8  161c;  Throop  on  VaUdlty 
of  Verbal  Agreements,  K  440-473;  and  most 
recently  in  20  Cyc  p.  17& 

Upon  the  whole  case,  it  Is  not  without  hes- 
itation that  we  have  reached  the  conclusion 
that  the  case  of  Wolverton  v.  Davis,  supra, 
must  be  disapproved,  and  the  Judgment  of 
the  circuit  court  affirmed. 

Alfirmed. 


DATIS  T.  COLE  BBOS. 

(Supreme  Court  of  Appeals  of  Vbginla. 
Not.  20,  1913.) 


AND 


1.  EviDEivoB  (S  187*)— DocnHXNTS— Best 

SECONnABY  EVIDENCB. 

Kvidence  held  to  show  that  an  instrument 
ottefred  in  evidence  was  an  original  and  not  a 
copy  and  therefore  was  not  objectionable  on  tbe 
KJTound  that  the  original  had  not  been  sufficiently 
accounted  for. 

[Ed.  Note.— For  other  cases,  aee  Evidence, 
Cent.  Dig.  U  674.  67S;  Dec.  Dig.  1 187.*] 

2.  Appeal  and  Erbob  (|  1050*)— Evidence— 
Pbeuudice. 

Defendant  was  not  prejudiced  by  the  an- 
swer to  a  question  where  ne  himself  testified  to 
the  same  uict 

[Ed.  Kote.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1068,  1069,  4153-4167, 
4166 ;  Dec.  Dig.  i  1060.*] 

3.  Witnesses  (|  268*)— OEOBa-ExAUNATioN- 

Scope. 

Where,  in  an  action  on  notes  for  tbe  price 
of  a  sawmill,  defendant  claimed  that  the  mill  had 

not  been  delivered,  a  question  on  cross-exami- 
nation of  one  of  tbe  original  parties  to  the 
transaction  calling  for  tbe  amount  of  money  tbe 
witneas  had  to  pay  for  the  mill  on  the  day  it  was 
advertised  to  be  sold,  where  he  got  the  money, 
and  wiiat  be  did  with  it,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  931-948,  959;  Dec  Dig.  S  268.*] 

4.  Witnesses  (§  330*)— Caoss-ExAMiNATioN- 
EviDEncE— Foundation  FOB  ImPEACHUENT. 

In  an  action  on  notes  for  the  price  of  a  saw- 
mill, a  question  asked  one  of  the  parties  to  the 
transactioo  on  cross-examination  whether  he  did 
not  ^ve  one  of  the  plaintiCTB  as  collateral  to  se- 
cure the  notes  sued  on.  a  note  signed  by  tbe  wit- 
ness* grandfather,  and  whether  the  latter  had 
not  afterwards  denied  his  signature  and  claimed 


that  the  note  was  a  forgery,  was  admissible  to 
lay  a  foundation  for  attacking  the  credibility  or 
the  witness. 

[Ed.  Mote.— For  other  cases,  see  WItne88e^ 
Cent.  Dig.  H  UOe-UOS;  Dec  IMg.  I  SSO.*} 

5.  Sau8  (I  868*)— Beootbbt  ov  Fbioi— Btx- 

DENCB. 

In  an  action  on  notes  for  the  price  of  a 
sawmill  "outfit,"  a  letter  written  by  plaintiffs 
admitting  an  offer  to  throw  off  $160  if  defend- 
ants would  pay  the  whole  debt  and  declining  to 
take  tbe  "outfit"  off  defendants'  hands  showed 
on  its  face  that  it  related  to  the  transaction  in 
question  and  was  therefore  relevant  and  admis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  Si  1049-1056;  Dec  Dig.  i  358.*] 

6.  Sales  (|  368*)— Aonon  fob  Pbicb— Evi- 
dence. 

In  an  action  on-  notes  for  the  purchase  piice 
of  a  sawmill  outfit  allied  to  have  been  secured 
by  a  note  purporting  to  have  been  signed  by  de- 
fendants' grandfather  but  which  he  claimed  nev- 
er to  have  signed,  whether  one  of  the  plaintiffs 
banded  this  note  back  to  defendants  and  in  do- 
ing BO  said  that  be  had  taken  tbe  note  to  de- 
fendants' grandfather  and  he  had  repudiated  it 
and  said  it  was  a  forgery  was  relevant  and  prop- 
erly allowed. 

[Ed.  Note— For  other  cases,  see  SaleaL  Cent. 
Dig.  H  1040-1066 ;  Dec.  Dig.  8  358.*] 

7.  Sales  (|  358*)— Action  fob  Pbice— Evi- 
dence. 

In  an  action  on  notes  for  tbe  price  of  a 
sawmill  outfit,  a  question  asked  one  of  plaintiffs 
as  to  his  knowledge  concerning  whether  defend- 
ant D.  sold  any  timber  to  bis  codefendants,  S. 
Bros.,  to  which  the  witness  replied  that  he  un- 
derstuod  that  he  did  sell  a  quantity  of  timber  to 
S.  Bros,  for  $2,000,  was  admissible. 

[Ed,  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  104&-1055;  Dec.  Dig.  8  358.*] 

8.  Appeal  and  Ebbob  (}  499*)— Bill  of  Ex- 
ceptions—Sufficiency— Review. 

A  bill  of  exceptions  to  the  admission  of  c 
letter  In  evidence,  stating  a  general  objection 
without  any  reason  therefor,  is  not  reviewable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  CenL  Dig.  |S  2295-2208;  Dec  Dig.  | 
490.*] 

Error  to  Circuit  Court,  Kussell  County. 

Action  by  Cole  Bros,  against  A.  W.  Davis 
and  others.  JudKuient  fur  plaintiflfs,  and  de- 
fendant Davis  brings  error.  Alhrmed. 

W.  W.  Bird,  H.  L.  Kidd,  and  S.  B.  Quillen, 
all  of  Lebanon,  for  plaintiff  in  error.  Finney 
&  Wilson,  of  Lebanon,  for  defendant  in  error. 

KEITH,  P.  In  this  cause  we  are  called  up 
on  to  review  the  proceedings  upon  a  notice 
filed  In  the  circuit  court  of  Russell  county 
by  Cole  Bros,  against  C.  B.  Smith,  J.  E. 
Smith,  and  J.  W.  Davis.  Neither  of  the 
Smiths  filed  any  plea,  so  that  Davis  is  the 
only  active  defendant  The  claim  against 
him  was  based  upon  three  notes,  each  for  the 
sum  of  $275,  part  of  a  series  of  six  notes, 
three  of  which  were  not  due  when  the  suit 
was  instituted  and  which  were  given  for  the 
purchase  price  of  a  sawmill  with  the  various 
attachments  heloiigiug  to  It 

Davis  filed  a  special  plea,  which  la  suffi- 
ciently stated  by  blm  In  his  petition  as  fol- 
lows: That  Cole  Bros,  sold  to  Davis  "tbe 
aawmlll  in  the  plea  desctibed  In  conaidera- 
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don  that  he  would  sign  and  assame  payment 
of  the  notes  sued  upon,  less  $150;  that  they 
failed  to  deliver  him  the  sawmtll,  in  conse- 
quence of  which  he  was  damaged,  and  wtdcb 
damage  he  offers  to  set  off/'  etc — to  which 
plaintiffs  replied  generally. 

The  petition  further  states  that  the  errors 
mainly  relied  upon  by  petitioner  to  obtain  a 
reversal  of  the  Judgment  against  him  grow 
out  of  rulings  made  by  the  judge  In  the  ad- 
mission of  certain  letters. 

[1]  The  first  bill  of  exceptions  relates  to  a 
qnestion  asked  the  defeodant  J.  W.  Davis 
when  teati^ing  in  his  own  behalf.  After 
giving  in  fnll  his  rendon  of  the  transaction, 
he  goes  on  to  say  that  H.  C  Cole,  one  of  the 
defendants,  gave  witness  a  luper  at  Bristol 
certifying  that  he  (witness)  was  to  have  cred- 
it on  the  notes  for  $150;  that  witness  object- 
ed to  the  way  the  paper  was  written;  that 
Cole  said  to  witness,  "Ton  sign  the  notes  and 
I  will  driver  the  mill,  pnt  yon  In  possesston 
of  the  mill;"  tliat  Cole  signed  the  paper;  that 
witness  objected  to  the  paper  and  did  not  ac- 
c^t  It  but  took  the  paper;  tliat  Cole  said 
the  paper  would  give  witness  credit  for  $150, 
and  that  he  (Cole)  would  give  witness  posses- 
ston of  the  mill,  and  ttiat  be  would  come 
shortly  and  deliver  the  mill;  that  witness 
was  to  pay  $1,500  for  the  mill;  that  the  miU 
had  been  on  witness'  place  from  May  until 
October;  that  It  bad  not  been  hnrt;  that  wit- 
ness did  not  suppose  that  the  Coles  would 
charge  him  interest  until  they  turned  him 
over  the  mill;  that  the  paper  above  referred 
to  was  written  by  H.  C.  Cole;  that  he  guess- 
ed that  the  paper  could  be  found;  that  H.  C. 
Cole  wrote  and  handed  blm  a  paper  that 
looked  like  a  copy  of  the  paper  handed  him 
by  plaintiff's  counsel;  and  that  he  (witness) 
thought  It  was  a  copy  of  the  paper  Cole  wrote 
and  handed  to  witness.  After  the  introduc- 
tion of  this  testimony  plalntUTs  counsel  of- 
fered to  read  in  evidence  to  the  Jury  said 
copy  and  avowed  that  plaintiff  would  prove 
by  further  evidence  the  paper  to  be  a  true 
copy,  which  is  In  the  words  and  figures  fol- 
lowing, to  wit: 

"In  consideration  of  J.  W.  Davis  indorsing 
four  notes  for  $275  each,  dated  April  7,  1911, 
and  due  as  follows:  One  due  July  20,  1911, 
one  October  20,  1911.  one  January  20,  1912, 
and  one  April  20,  1912,  executed  by  C.  B. 
Smith  and  J.  K.  Smith  for  sawmill  outfit,  we 
hereby  agree  to  give  $150  credit  on  note  for 
$275  dated  April  7,  1911,  and  due  July  20, 
1912,  when  the  series  of  six  notes  executed 
for  the  sawmill  outfit  by  above  Smith  Bros, 
are  paid  in  full.  This  October  25, 1911.  Cole 
Bros." 

To  the  reading  of  this  copy  the  defradant, 
by  counsel,  objected;  the  court  overruled  the 
objection;  and  thereupon  the  defendant  ex- 
cepted. 

H.  O.  Cole,  one  of  the  defendante  In  error, 
referring  to  the  paper  vriilch  Is  the  subject  of 
the  exception  under  condderation,  saya  that 


he  drew  up  a  paper  showing  the  transaction 
between  them  and  handed  the  same  to  Davis, 
retaining  a  copy,  being  the  same  paper  that 
was  read  in  evidence  to  Qie  Jury  over  the  de* 
fendant's  objection  and  set  out  in  Ull  of  ex- 
ceptions No.  1;  that  J.  W.  Davis  took  the 
paper  and  made  no  objection  to  and  did  not 
object  to  receiving  It  It  appears,  therefore, 
from  the  evidence  of  Cole  that  the  paper  giv- 
en to  Davis  and  the  reading  of  which  was 
excepted  to  was  not  a  copy  but  the  original, 
and  the  account  given  by  H.  C  Cole  does  not 
at  all  contradict,  but  really  confirms,  the 
statement  made  by  J.  W.  Davis  In  hla  testi- 
mony, and  there  was  no  error  in  allowing  the 
paper  to  be  riad  in  evidence. 

[1]  Bill  of  exceptions  No.  2  Is  taken  to 
the  ruling  of  the  court  permitting  the  witness 
J.  K.  Smith  to  answer  the  following  questioD: 
"The  sawmill  was  advertised  under  deed  of 
trust  for  sale,  wasn't  It?"  to  whldi  he  re- 
plied: "Yes,  the  sawmill  was  advertised.  We 
were  there  with  the  money  to  pay  for  It  on 
the  day  It  was  to  be  sold,  but  nolmdy  was 
there  to  sell  the  mill  Oion^" 

This  question  and  answer  could  not  hav« 
injuriously  affected  the  plaintiff  in  error,  and 
in  addition  the  same  fact  is  testified  to  by 
the  plaintiff  In  error  himself.  The  assign- 
ment of  error  Is  overruled. 

[t]  Bill  of  exceptions  No.  3  is  taken  to  a 
qnestion  asked  J.  K.  Smith  as  follows:  "How 
mudi  money  did  you  have  -to  pay  for  the 
sawmill  on  the  day  It  was  advertised  to  be 
sold,  where  did  you  get  it  from,  and  what 
did  you  do  with  it?"  To  wliich  question  and 
the  answer  of  the  defendant  showing  the 
source  from  which  be  claims  to  have  derived 
the  money  with  which  to  pay  for  tlie  mill  the 
plaintiff  in  error  excepted. 

The  question  was  asked  upon  cross-exam- 
ination of  one  of  the  original  parties  to  the 
transaction,  and  we  think  It  was  properly 
admitted  by  the  court;  and  thia  assigniiient 
of  error  is  overruled.  » 

[4]  The  foul^th  bill  of  exceptions  was  to  the 
following  question  asked  J.  K.  Smith  upon 
his  cross-examination:  "Did  not  you  itfve  Mr. 
H.  G.  Cole,  as  collateral  to  secure  the  notes 
sued  on,  a  note  rigned  by  your  grandfather. 
Thomas  Smith,  and  did  not  your  grand- 
father afterwards  say  tliat  he  never  dgned 
the  note,  and  that  tils  signature  to  the  note 
was  a  foi^ery?"  To  this  qnestlw  the  de- 
fendant by  oonnsel  objected ;  the  court  over- 
ruled the  objection  and  allowed  Qie  qnestion 
to  be  answered  as  follows:  **We  told  Mr. 
H.  C  Cole  we  would  give  hiin  a  note  signed 
by  onr  grandfather,  ^omas  Smith,  who 
lives  In  Scott  county,  Ya^  as  collateral  to  se- 
cure the  notes  sued  on.  We  sent  this  note 
to  onr  grandfather  to  sign  and  then  send  St 
on  to  Cole  Bros.  We  sent  him  the  note  to 
sign  and  after  signing  It  to  said  it  to  Oole 
Bros.,  and  I  never  saw  the  note  any  more. 
Ur.  Cole  told  me  that  Thomas  Smith  said  be 
never  signed  Om  oale.  I  tUnk  my  brother,  CL 
B.. Smith,  has  the  note.  I  don't  know  haw  ba 
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got  it  back,  iritettier  be  got  It  tnm  Mr.  | 
J.  W.  Davla  or  not"  I 

Tliis  was  admlailble,  it  tot  no  other  rea-  { 
son,  to  lay  tbe  fovndiatloik  for  attacking  the 
credibility  of  the  witness;  and  the  assign- 
ment    error  to  Its  adpilaslon  la  orermled. 

[S]  Bill  (tf  exceptions  Na  5  18  takoi  to  fbe 
ruling  of  the  court  permltttng  a  letter  to  be 
read  In  evidence  which  was  addressed  by 
Cole  Bros,  to  Sndth  Bros.  The  Mil  of  ez- 
ceptl<ms  la  aa  follows: 

"Be  It  remembered  that  upon  the  trial  of 
this  cause  and  after  the  Introduction  ot  tiie 
evidence  and  Uie  ruling  of  tbe  court  as  set 
out  and  shown  In  bill  of  sections  No.  1, 
In  bill  of  exceptions  No.  2,  In  bill  of  excep* 
tions  No.  8,  and  In  bill  of  exceptions  Na  4, 
tbe  witness  J.  K.  Smith,  on  his  further  cross- 
examination  by  plaintiffs  by  counsel,  was 
offered  by  plaintiffs  ooplea,  or  what  pur* 
ikirted  to  be  coides,  of  two  letters  written  by 
Cole  Bn».  to  Smith  Bros,  under  dates  of 
October  80,  X911*  and  November  27,  1911. 
which  were  handed  to  the  witness  by  counsel 
for  plalntiffB.  And  thereupon  counsel  fOr  the 
plaintiffs  read  to  the  witness  before  the  jury 
what  purports  to  be  a  copy  of  a  letter  pur- 
porting to  have  been  written  by  Cole  Bros, 
to  Smith  Bros.,  dated  November  27, 1911,  and 
which  ia  In  the  words  and  figures  following, 
to  wit: 

-  'Nov.  27th,  1911. 
*'  'Mesa.  Smith  Bros.,  Castlewood.  Va. 

"  'Dear  Sirs:  Answering  yours  of  20th  Inst 
sorry  that  we  cannot  help  you  and  Mr.  Davis 
further  than  we  have. 

"  *We  have  laid  out  of  onr  money  all  sum- 
mer, have  two  notes  past  due,  and  have  been 
out  of  money  and  time  without  receiving  a 
cent  in  return. 

"  'If  you  cannot  deal  with  the  lumber  Arms 
with  whom  you  have  been  in  touch,  we  would 
not  know  where  to  cite  you. 

"  'We  did  tell  Mr.  Davis  If  he  would  get 
up  the  money  and  i>ay  off  tbe  whole  debt, 
we  would  give  him  $150  off,  and  he  said 
he  would  give  you  the  bengflt  of  the  rebate 
If  you  got  It  paid. 

"  'We  do  not  know  of  any  one  who  would 
take  the  outQt  off  your  hands  and  pay  us, 
and  we  are  sorry  we  cannot  take  it  off 
your  hands  ourselves.  We  have  advertised 
your  outfit  twice,  and  we  will  say  to  you 
frankly,  the  next  time  It  goes,  arid  we  can- 
not hold  but  a  short  time  longer,  trusting 
yon  can  help  us.  we  ar^ 

'"Yours  truly,  Cole  Bros.' 

"This  being  the  same  copy  offered  and 
read  to  Jury  as  shown  hereafter  in  defend- 
ants evidence. 

"To  the  reading  ot  which  letter  In  evi- 
dence before  the  Jury  the  defendant  by 
counsel  objected,  because  no  defense  was 
being  made  to  ttds  suit  by  Smith  Bros,  and 
because  the  Davis  transaction  was  an  in- 
dependent transaction  from  the  one  with 
Smith  Bros. ;  and  tbe  court  ttwreupon  over- 


ruled said  objecdon  and  permitted  said 
letter  to  be  read  in  evidence  before  the  Jury, 
and  the  defendant  then  and  there,  before 
the  Jury  retired  to  consider  of  their  verdict, 
excepted  and  tenders  this  his  UU  of  excep- 
tions No.  6  and  prays  that  the_  same  may  be' 
signed,  sealed,  and  made  a  part  of  the  rec- 
ord, wUch  is  accordingly  done  this  the  19th 
day  of  October,  1912." 

It  wlU  be  observed  that  the  obJectl<m  to 
the  reading  of  the  letter  is  not  put  upon  the 
ground  that  it  was  a  copy  and  no  foonda- 
tton  had  been  laid  for  its  introduction.  The 
objection  rests  upon  the  jmqmsltlon  that  no 
defense .  was  made  to  the  suit  by  Smith 
Bros,  and  because  tbe  Davis  transaction 
was  an  ind^tendent  transaction  from  the 
one  with  Smith  Bros.  We  think  that  the 
contents  of  tbe  letter  itself  show  the  pro- 
priety of  its  being  introduced  before  the 
Jury;  and  this  exception  Is  overruled. 

[I]  The  sixth  bill  of  exceptions  sets  out 
Quit  Davis,  b^ig  recalled  as  a  witness  for 
further  cross-examination,  vam  asked  tbe 
following  question:  "Did  not  Smith  Bros, 
send  to  Cole  Bros.,  as  collateral  secur- 
ity, a  note  purporting  to  be  signed  by  thdr 
grandfather,  Thomas  Smith,  as  security, 
which  notes  Thomas  Smith  never  signed, 
and  which  be  aUd  bis  name  had  been  forged 
to,  and  did  not  Ur.  H.  O.  Cole  afterwards 
band  you  this  note  to  be  returned  to  Smith 
Bros.,  and  did  he  not  say  to  you  In  handing 
you  this  note  that  he  had  taken  the  note 
to  Thomas  Smith  and  that  Thomas  Smith 
had  said  that  he  never  signed  the  note  and 
repudiated  it  as  a  forgery?"  And  to  this 
question  the  witness  gave  the  following  an- 
swer: "After  the  controversy  between  Mr. 
HI  C.  Cole  and  myself  as  to  which  notes 
I  signed,  Mr.  Cole  told  me  that  he  would 
give  Smith  Bros,  a  note  for  $550,  and  If 
they  would  get  their  grandfather,  Thomas 
Smith,  to  sign  the  same  with  them,  as  se- 
curity, he  would  take  it  in  the  place  of  the 
notes  I  bad  signed  and  release  me.  He 
afterwards  told  me  that  he  had  given  them 
the  note;  that  It  had  been  sent  to  him 
with  Thomas  Smith's  name  signed  to  it; 
that  he  became  dissatisfied  with  It;  that  he 
went  to  see  Thomas  Smith  about  It;  that 
Thomas  Smith  said  that  he  did  not  sign  the 
note  and  repudiated  It;  Mr.  Cole  then 
brought  the  nOte  to  me  to  give  to  Smith 
Bros.,  and  prepared  a  new  one  for  the  same 
amount,  and  requested  me  to  go  with  Smith 
Bros,  to  get  Thomas  Smith  to  sign  same, 
and  witness  ttie  signature  of  Thomas  Smith, 
and  then  forward  the  note  to  Cole  Bros., 
and  notify  them  at  once  if  the  matter  was 
80  arrai^Ked.  I  gave  Mr.  H.  G.  Cole  a  re- 
ceipt for  the  first-mentioned  note  which  he 
said  Thomas  Smith  had  repudiated  and  re- 
turned the  note  to  Smith  Bros,  aa  requested; 
and  I  tried  to  get  C.  B.  Smith  to  go  with 
me  down  to  his  grandfather's  to  get  him  to 
go  on  the  note.  He  did  not  go;  said  that 
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bis  mother  was  sick  and  be  coold  not  leave 
her,  I  then  wrote  to  Mr.  Cole  that  I  could 
not  get  the  note  fixed.  The  Thomas  Smith 
note  was  to  release  me  on  the  two  notes  I 
had  signed  for  Smith  Bros,  as  secarltr." 
The  plaintiff  In  error,  hy  counsel,  excepted 
to  the  question  and  answer,  and  Its  admis- 
by  the  circuit  court  constltatra  an  as- 
signment of  error. 

We  think  Qiat  the  ruling  speaks  for  Itself; 
and  this  assignment  of  error  Is  oTerroled. 

H.  C  Cole,  having  been  Introduced  as  a 
witness  for  defendants  In  error,  was  asked 
the  following  qaestlon:  "After  the  mill  was 
adrertised  for  sale,  did  Smith  Bro&  give  yon 
a  note  with  their  grandfather,  Thomas  Smith, 
as  Becority,  for  the  sum  of  piOO,  which  note 
Thomas  Smith  repudiated  as  a  forgery?" 
Cole  then  goes  on  to  give  substantially  the 
same  recital  with  respect  to  this  transaction 
that  we  have  just  set  out  In  the  statement 
made  by  Davis;  and  this  assignment  of  er- 
ror is  also  overruled. 

[71  The  ninth  bill  of  exceptions  shows  that 
H.  C.  Cole  upon  bis  examination  was  asked 
the  following  Question:  "Do  you  know  wheth- 
er J.  W.  Davis  had  sold  Smltb  Bros,  any 
timber?"  to  which  he  replied:  **I  onderstood 
from  J.  W.  Davis  and  Smith  Bros,  that  J. 
W.  Davis  sold  timber  to  Smith  Bros,  tac  $2,- 
000."  To  the  question  and  answer  objection 
was  made,  which  was  overraled  by  the  court, 
and  the  plaintiff  In  error  excepted.  We  think 
the  evidoice  was  proper;  and  the  asBlsn-. 
ment  of  error  is  overmled. 

{•]  The  subject  of  the  tenth  tdll  of  exc^ 
tlons  Is  as  follows:  H.  O.  Cole^  being  on 
the  stand,  proved  that  he  bad  mailed  to 
Smith  Bros,  two  letters,  one  dated  October 
80,  1911,  and  one  dated  November  27,  1011. 
The  letter  dated  November  27, 1011,  was  the 
subject  of  bill  of  exceptions  No.  6,  and  the 
propriety  of  reading  it  befbre  the  jury  was 
Oiere  decided.  The  letter  of  October  80, 
1011,  whicih  Is  the  other  letter  embraced  in 
bill  of  exceptions  No.  10,  is  proved  by  Cole 
to  have  been  written  by  him  and  addressed 
to  Smith  Bros^  at  Castlewood,  Va.  It  Is  not 
specifically  stated  that  Castlewood,  Vs.,  was 
the  post  office  of  Smith  Bros.,  or  that  the 
proper  postage  was  placed  upon  the  letter, 
nor  was  any  objection  made  on  these  grounds. 
The  bill  of  exceptions  only  states  a  general 
objection,  without  stating  any  reason  what- 
ever. Under  date  of  Castlewood,  Va.,  No- 
vember 20,  1911,  Smith  Broa  addressed  a 
letter  to  Cole  Bros.,  which  Is  a  reply  to  their 
letter  of  October  30, 1011.  We  are  of  opinion 
that  there  was  no  error  In  the  ruling  of  the 
court  in  this  respect;  and  this  assignment  of 
error  Is  overruled. 

BUI  of  exceptions  No.  11  sets  out  copies  of 
a  number  of  letters  written  by  Cole  Bro& 
to  Davis.  They  are  chiefly  letters  urging  a 
settlement  of  their  demands  upon  him  and 
are  proved  to  be  copies  of  letters  written 


and  mailed  to  J.  W.  Davl^  noae  ef  whs 

were  replied  to  except  dkose  of  Octnbei  :i 
1911.  and  December  12,  1011,  and  wUdi  m 
the  same  letters  set  out  In  MB  of  exo^«> 
No.  2,  in  which  Davis  promises  to  do 
he  can  .to  meet  his  obUgatl<Hia  It  is  tali  v- 
say  that  their  admission  could  not  binpr^;- 
udlced  the  plaintiff  in  error  or  hive  IuDdck- 
ed  the  verdict  of  the  jury. 

The  twelfth  assignment  of  error  is  to  (l» 
refusal  of  the  court  to  set  aside  the  i^: 
of  the  Jury  and  grant  a  new  trial  Vt  l^ 
of  opinion  that  the  evidence  folly  nmrj 
the  verdict,  and  that  thereisMwwbidhr 
Judgment  conqtlalned      iriiM  Is  iflitri. 

Affirmed. 

BUCHANAN  and  WHITTLE  JJ,  tbiA 


YELLOW  POPLAR  LUMBER  Ca  v.  GOBIl 
(Supreme  Court  of  Appeals  of  Tiigim 
Nov.  20,  lOia) 

1.  Master  and  Sbbvaht  <|  WS^ksi- 
GKNCE— Paoor. 

The  happening  of  an  accident  li  not  tni<  ^ 
of  negligence  by  the  master;  that  bang  u 
firmative  fact  to  be  eatablished  hr  tbe  inp-^ 
servant 

[Ed.  Note.— For  other  cases,      Uasna  d 
Servant,  Cent.  Dig.  H  877-808;  9S5;  Dk 
S  265.«] 

2.  Mastbr  and  Sebvaht  (I  278*>-lHniT  u 
Sbevant  —  NEauQEKCX  —  BnMsa-Sn- 

FICrENCT.  . 
The  evidence  ofFered  to  abow  nesliigw*  ^ 
a  master  must  show  more  than  t  mere  pnUx-- 
ity  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Mirttt^' 
Servant,  Ctmt.  Dig.  If  OfiTMO-flSS^  dX^^ 
971,  072,  977;  Dec  mg.  fm*] 

3.  Mastbb  and  Sesvant  Q 

Duties. 

An  employer  is  not  bound  to  fiacseeud^' 
vlate  things  which  prudent  men  maii  But  o* 
pect  to  happen. 

[Ed.  Note.— For  other  cases,  m  Ibrtff 
Servant,  Gent  Dig.  |  168;  Dee.  Din  1 1^*! 

4.  Mastkb  and  Sebvaht  Q  276,  2T8*>-Ac- 
TioNS  FOB  iNJUBisa— Somcziscr  tf  l^i' 

DENOB— NlQUOENOB. 

Evidence,  in  an  action  by  an  apl«r( 
InJories  sostained  wbUe  makinga(rtDviT[J* 
stump  blown  from  the  right  of  wav  striUsf  3^'- 
held  to  show  that  defendant  could  not  ban  t-i- 
sonably  autielpated  or  prorided  agahist  oe 
cnrrence^  and  that  it  was  an  antToidiUe  ito- 
dent 

[Ed.  N<5te.— For  other  cases,  see  Ma**T  ri 
Servant,  Cent  Dig.  Jj  950-052.  95*.  ■ 
960-972.976,977:  D«c.  Dig.  H  ^  2^*1 

Enor  to  GlrcDlt  Court,  Dlekaum  OmU- 
Action  by  Frank  Gobt^  by  Us  vest  frkt- 
agmnst  the  Yellow  P<^dar  Lomber 
pany.   Judgment  for  pWnttff,  and  defeiidtf= 
brings  error.  Reversed. 

J.  C.  Smith,  of  Cllntwood,  W.  E  B«*' 
of  Bristol,  and  E.  M.  Fulton,  of 
plalnUff  in  error.    Sutherland  A  Sntherlw! 
and  Chase  &  Daugherty,  all  of  Clhitwood  K 
defendant  In  error. 


•For  other  caswswNUiwtoplo  sndswtlOD  NUHBBBinDM.  Dig.  ft  Aol  DIfr  Kajr-Ho.  SMlMftB«'rlaiEt« 
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OABDWBLL,  J.  This  acUim  wu  bzon^t 
>  recover  danugCB  for  peraonal  InJorleB  al- 
iged  by  the  pta<f>tf<f,  Frank  Ooble,  sqlng  by 
next  Cilend,  to  hare  bem  sustained  by  blin 
s  a  lesnlt  of  tbB  negfUgaioe  ot  tbe  defend- 
Qt,  the  TtiSov  P<vlar  Lumber  Gonqnuiy. 
here  was  a  Ttrdlet  and  Jnd^moDt  in  favor 
r  the  lOalntilt  which  ttils  wilt  of  error 
rings  under  review. 

In  tbft  Tlew  we  take  of  the  case  It  Is  oatj 
Bcessary  to  consider  tbo  last  of  the  sevoal 
sslgnments  ttf  ^ror,  whldi  calls  In  qnestlon 
le  action  of  the  trial  court  In  refndng  to 
St  aside  the  verdict  as  contrary  to  the  law 
Dd  the  evldoice. 

It  appears  from  the  record  that  the  plain- 
it,  a  well-developed  youth,  at  least  10  or 
0  years  of  age,  and  of  average  Intelligence, 
aught  and  obtained  employment  wltb  the 
efendant  company  in  Its  work  of  constmct- 
ag  a  tram  or  logging  road  on  Russell  Pra- 
er  creek,  In  Dickenson  connty.  He  was  a 
san  In  size  and  api>earaDce,  and  was  there- 
ore  presumably  ca[>able  of  knowing  and  ap- 
ireclating  the  dangers  of  the  work  In  which 
le  thus  obtained  employment,  and  he  had 
corked  for  the  defendant  company  a  year 
•efore  on  Uke  work  upon  another  creek,  and 
md  been  working  at  this  particular  place 
f here  he  was  injured  about  three  days.  Tbe 
vork  of  building  this  tramroad  consisted 
nainly  in  first  digging  and  blasting  out  the 
uaterlal,  bo  as  to  make  the  roadbed,  then  In 
)uttlng  down  the  stringers  and  other  super- 
ttructures.  The  work  of  making  the  road- 
)ed  was  necessarily  to  be  done  first,  and  was 
tollowed  by  the  laying  of  the  stringers,  etc., 
(o  as  to  make  a  complete  superstructure  over 
Thich  logging  trucks  or  cars  were  to  be  run, 
iDd  tbe  work  of  construction  required  a 
grading  force  or  crew,  a  blasting  crew,  and 
Khlnd  them  a  stringer  crew. 

The  plalntltTs  employment  was  with  the 
stringer  force,  and  on  the  occasion  of  the  In- 
liirles  to  tiim  he  had  been  at  work  wltb  thia 
Torce  some  distance  behind,  but  in  plain 
rtew  of  the  place  where  the  grading  force 
were  at  work,  and  where  the  blast  under  a 
stump,  which  caused  his  injuries,  was  let 
off,  of  which  timely  notice  and  warning  were 
gtren  to  him  as  well  as  to  all  others  engag- 
ed In  the  work  who  might  be  or  remain  In 
a  place  of  danger  by  reason  of  the  blast. 
1'bts  blast  was  to  be  let  off  about  6  o'clock  p. 
OL,  "quitting  time,"  and  the  foreman  of  the 
grading  crew,  Ed.  IQngland,  sent  two  men 
down  to  tbe  point  where  the  stringer  crew 
was  to  teU  them  that  the  blast  was  to  be  let 
off,  and  all  hands  should  get  "i^um  out  of 
the  way."  It  was  an  established  custom  in 
encfa  conditions  to  give  the  alarm  of  **flre** 
(which  plaintiff  clearly  understood  meant 
that  a  blast  was  to  be  set  oft),  and  when  giv- 
en the  cry  was  taken  up  and  rweated  by 
others,  and  it  was  also  the  well-established 
of  the  defendant  cmnpany  (known  to 
&11  engaged  In  the  work)  that,  upon  tbe  alarm 


of  "fire**  being  given,  all  employii  wm  to 
sea  that  every  one  was  gotten  out  of  dan- 
ger. With  eveiy  oew  engaged  In  tills  wwk 
then  was  a  fraunu  and  a  number  of  ottwr 
laborers  of  long  esperienoe ;  one  Orville  BdtAi- 
er  being  the  foreman  of  tbe  stringer  crew 
witti  whteh  the  plaintiff  was  at  work.  Am- 
ple time  to  get  ont  of  the  way  oC  danger 
fnnn  said  blast  was  nnaueetlonably  given, 
and  the  warning  "fire"  was  taken  up  and 
repeated  hy  others,  Indudlng  one  Tackett, 
anotha  workman  engaged  with  a  grading 
crew  further  down  the  creek  from  where 
Bel^ier'a  crew  had  been  at  work,  and  it  Is 
upon  this  repetttlon  ot  Uie  alarm  hy  Tackett 
that  the  plaintiff  mainly  relies  for  a  recov< 
ery  of  damages  in  this  action,  since  It  Is 
practic^ly  coooeeded  that  there  was  no  cause 
of  complaint  of  the  conduct  of  Bn^and  or 
his  men.  * 

Tackett*8  d^wsitlon  was  taken  on  belialf 
of  and  read  In  evldeaice  by  flie  plaintiff,  and 
the  reason  for  repeating  the  alarm  is  thus 
stated  by  him: 

"Q.  Why  did  you  holler  'MT 

"A.  Thore  wore  fellows  below  us  coming 
up  that  way.  I  knew  they  were  going  to 
shoot  up  there,  and  didn't  know  wheflier 
they  heard  them  or  not" 

All  of  the  witnesses  for  the  plaintiff  as  well 
as  for  the  defendant  company  testify  that, 
according  to  the  established  rules  governing 
the  conduct  <^  this  work,  employ^  engaged 
therein  were  to  run  and  get  away  as  fast  as 
possible  whoi  notice  that  a  blast  was  to  be 
set  was  given,  w  the  alarm  "fire"  heard, 
and  that  it  was  from  four  to  five  minutes 
after  sudi  notice  or  alarm  was  given  until 
the  blast  would  go  off.  The  gradliu;  crew  to 
which  Tackett  belonged  were  working  In 
sight  of  plaintiff's  crew  the  day  of  tbe  acci- 
dent to  him,  and  there  had  been  no  blastings 
by  Tactett's  crew  on  that  day,  or  within  three 
or  fonr  days  before  when  Bngland,  who  had 
been  In  charge  of  the  blasting  crew  at  work 
up  the  creek  from  where  plaintUTs  crew  were 
at  work,  had  "sent  two  men  down  the  line  to 
tell  everybody  to  get  ont  of  the  way,"  and 
had  seen  Belcher's  men  (Including  the  plain- 
tiff) quit  work,  bang  up  their  tools,  and  start 
away  before  be  left  the  stump  that  was  to  be 
blown  ont,  came  ou  down  the  line  to  about 
where  Belcher's  crew  had  been  working,  and 
then  crossed  over  the  creek,  giving  the  signal 
to  set  flre  to  the  blast  Just  as  he  crossed  over, 
and.  then  went  on  till  he  reached  a  public 
road,  a  safe  distance  away,  and  about  two 
minutes  before  the  blast  went  off.  The  credc 
was  somewhat  swollen  from  a  recoit  rain;  but 
there  was  little  or  no  trouble  in  crossing  it  as 
England  did.  Some  of  i^alntlirs  witnesses 
who  at  tbe  time  had  beoi  working  with  Eng- 
land's crew  came  down  tbe  line  of  work,  and 
aliHig  witiS  the  plaintiff  and  others  got  under 
a  <diff.  or  shelving  ro<Hc  (called  tbe  "Goble 
cliff"),  where  tbey  eousldered  tbemstives  safe. 
Belcbor  got  oot  from  under  a  rock  where  be 
first  stopped,  and  sought  shelter  86  feet  lower 
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down,  ud  arted  Che  meat  nnder  the  '^ble 
dUP*  to  come  down  to  where  he  was;  but 
"they  said  they  were  all  right**  These  moi 
nnder  the  "Ooble  cliff"  had  not  only  ample 
time  to  have  gone  to  where  Belcher  was  be- 
fore the  blast  went  off,  hat  coold  have  gone : 
on  860  or  400  yards  further  away  and  beyond 
all  possible  danger. 

The  distance  from  the  blast  to  where  plain- 
tiff had  been  at  woA  was  about  410  faet; 
from  the  cliff  where  plaintiff  song^t  safety 
to  the  cUff  under  which  Bdcher,  his  tonmsn, 
and  others  stoin>ed,  was  about  38  feet;  from 
the  cliff  under  which  the  plaintiff  took  sbd- 
ter  to  the  «id  of  the  spur  where  Tadcett  re- 
peated the  alarm  of  "fire"  was  168  feet;  and 
from  the  log  drift  In  the  cteek  over  whidi 
England  passed,  Just  above  ^ere  plaintiff 
had  been  at  woric,  across  throng  a  bottom, 
and  up  the  hillside  to  the  couhty  rwid,  4S5 
feet  Plaintiff  himself  states  that  Tacketf s 
crew  **was  working  In  ^ht  that  day,  and 
there  had  been  no  blasting,  and  that  he  had 
passed  up  and  down  the  creek  two  or  three 
times  that  day  before  being  hurt"  He  fur- 
ther states  that  "he  was  entirely  nnder  13ie 
rock  CGoble  cliff*),  but  the  stump  bonnoed 
under  and  hit  him."  Othw  wltnessss  for  the 
plaintiff  who  were  with  him  at  the  time  say 
that  they  got  under  the  "Ooble  cliff"  because 
Qiey  thoutfit  it  safe,  and  the  time  find  by 
them  that  they  were  nnder  this  cliCT  before 
the  blast  went  off  was  about  Ave  minute& 

When  the  blast  went  off,  the  stump  nnder 
which  it  had  beat  placed  and  flred  was  blown 
Into  the  air,  and  upon  coming  to  the  earth 
hit  on  the  top  or  side  of  a  cliff  and  caromed 
under  it,  striking  and  Injuring  only  the  plain- 
tiff and  that  part  of  his  body,  vis.,  his  legs, 
which  were  not  fully  protected  by  the  orer^ 
hanging  cliff. 

.  The  foregcdng  are  the  salient  fects  shown 
u  the  evidence  certified  in  the  record,  con- 
sidered under  the  rule  governing  its  con- 
8iderati<m  this  court  and  upon  wUch  the 
defendant  company  is  charged  with  negli- 
gence in  causing  the  Injury  for  which  com- 
pensation is  sought  in  damages. 

The  essential  grievances  stated  in  the  dec- 
laration are  that  the  defmdant  company  fail- 
ed to  provide  a  suitable  and  safe  place  for 
the  plaintiff  to  work;  that  saffldent  rules 
and  regulations  had  not  been  adopted  by  the 
company  and  enforced  for  the  protection  of 
the  plaintiff  while  engaged  In  the  work.  * 

The  evidence  proves  nothing  in  the  situa- 
tion to  suggest  danger  to  any  one  engaged 
In  the  defendant  company's  work  at  the 
time  and  on  the  occasion  of  the  accident  to 
the  plaintiff  which  had  not  been  duly  guard- 
ed against  by  well-known  rules  governing 
employte  engaged  in  carrying  it  on,  and»  as 
remarked,  his  right  to  a  recovery  ^n  this  ac- 
tion must  rest  alone  upon  the  theory  that 
the  r^tltlon  of  the  alarm  "flre"  by  Ta<^ett 
confused  the  plaintiff  and  othwa,  wbldi  caus- 
ed them  to  seek  shelter  under  the  "Goble 
eUfl,"  and  not  try  to  get  farther  away  from 


danger.  No  <nie  knew  better  Qian  flie  plain- 
tiff, as  his  statement  shows,  that  no  blast 
had  been  prepared  by  Tacketl^s  crew  Hut 
day,  and  It  la  ther^ore  inconcdvable  tbmt 
he  could  have  beoi  confnaed  hy  TadErttTn 
reik^tlon  of  the  alarm  given  by  Eni3sLnd*s 
men,  and  which  Tackett,  prompted  by  the 
dictates  tO.  humanity,  repeated  to  tiioae 
whom  he  saw  approaching  from  below,  and 
tha^  too^  iqwD  the  most  reuonable  aasnmp- 
Uon  by  Tackett  that  those  to  whom  his 
warning  was  directed  had  not  beard  the  cry 
fit  "Are"  that  had  been  put  out  by  England 
and  his  men,  and  there  was  not  the  slightest 
reason  for  hbn  to  suppose  that  this  act  of 
his  would  be  misinterpreted  by  any  one,  es- 
pecially as  the  stringer  crew  conld  see  where 
he  lud  bem  at  work,  and  in  the  <ndlnary 
course  ot  events  would  know,  Ij  oboervntlon, 
that  there  was  no  blast  to  be  let  off  by  bis 
(»Bw;  certainly  that  there  was  no  blast  to 
be  let  off  him  or  his  crew  withont.  In 
accordance  with  the  established  rules  of  the 
company,  sending  some  one  up  tike  line  of 
work  to  give  warning,  as  En^nd  bad  done. 

It  la  Inconc^vable,  as  It  appears  to  this 
court,  that  any  management  conld  have  an- 
ticipated that  an  en^loyfi  engaged  In  the 
wOTk,  as  was  the  idalntlff,  would  become 
panlc-strlckei  under  such  circumstances,  and 
the  £ac^  aa  dlsdosed  1^  the  idalnttlTs  own 
statement  Is  that  he  was  not  panic-stricken 
or  confused  by  Ta<Aetts  cry  of  "flre^**  and 
thus  prevmted  from  seeing  protection  else- 
where than  under  the  "Goble  clll^"  but 
stopped  where  he  did  because  he  considered 
It  safe  to  do  so.  It  was  dearly'  not  for 
the  want  of  time  that  the  plaintiff  got  no 
fartlier  away  from  the  blast  England,  after 
sending  out  notice  of  the  impending  blast 
had  crossed  the  creek,  and  gone  455  feet 
ISO  yards,  and  over,  out  Into.a  public  road, 
and  Bdchw  liad  gotten  out  from  under  the 
rode  whwe  he  first  stopped,  and  gone  fhrther 
away,  and  could  have  gone  SCO  or  MO  yards 
farther  before  the  blast  went  off;  thmfore 
the  plaintiff  remained,  as  did  others,  under 
the  "Goble  dlfC,"  not  because  of  the  want 
of  time  to  go  dsewhere  and  fiirther  away, 
but  because  they  oonsldeied  themselves  folly 
protected,  and  they  were^  with  the  exception 
of  the  plaintiff,  who  was  Injured  1^  an  oc- 
currence'which  could  not  have  been  fore- 
seen or  ajpwboA  to  happen  by  the  exerdse  of 
ordinary  or  even  extraordinary  care. 

[1]  It  has  be«i  over  and  over  repeated 
in  the  decided  cases  in  this  and  other  coorts 
that  the  negligence  of  the  master  cannot  be 
inferred  from  the  mere  occurrence  of  an  ac- 
ddent  by  which  his  servant  Is  Injured.  That 
fact  alwe  does  not  raise  even  a  prima  fhde 
presumption  that  the  mastu  has  been  gnllty 
of  negligence  or  a  breadi  of  duty  to  his  sw- 
ant  Negligence  of  the  mastor  is  an  affirma- 
tive fact  to  be  established  by  the  injured 
servant 

[1,S]  "Negligence  must  be  established  by 
afllrmatlve  evldoicek  whldi  must  diow  more 
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than  ft  mere  inotabUlty  ot  a  negligent  act 
The  ezlatence  of  negligence  moat  not  "be  Irft 
^olly  to  oonJectDT^  and.  In  determining 
wbether  or  not  an  act  or  omlsBlon  of  the 
master  was  nefifllgent,  It  must  be  borne  In 
mind  that  the  master  Is  not  compelled  to 
foresee  and  provide  against  that  which  rea- 
Mmable  and  prudent  men  woold  not  expect 
to  happen."  N.  ft  W.  By-  Co.  Witt,  110 
Va.  U7,  es  S.  EL  489;  N.  ft  W.  By.  Ca  t. 
McDonald,  KM  Ya.  207,  66  S.  B.  SM,  and  au- 
thorities dted. 

C4]  Onr  view  of  the  evidence  In  this  case 
1b  that  It  bat  shows  that  the  plalntUTs  In- 
Jariea  resalted  from  a  pare  accident  that 
was  not  to  be  anticipated  or  provided  against 
hj  reasonably  prudent  and  for  which 
injuries  the  defendant  company  cannot  be 
held  liable. 

The  Judgment  complained  of  mast  there* 
fore  be  reversed,  the  verdict  of  the  Jury  set 
aside,  and  the  cause  rwnanded  for  a  new 
trial  thereot  If  the  plalntUI  be  so  advised, 
to  be  had  not  in  conflict  with  the  views  ex- 
pressed In  this  opinion. 

Beversed. 


E21ITH,  P.,  absent 


GBOGHAN  V.  WOBTHINGTON  HABD- 
WABB  CO.,  Inc. 

<    (Supreme  Conrt  of  Appeals  of  l^rglnia. 
Nov.  20,  1913.) 

1.  Fbauds,  Stathtb  of  (I  106*)— CoHTaAcra 

— HKMORANDmC. 

A  letter  signed  by  the  Tendor  of  land  atat- 
ing  that  she  woold  accept  tbe  offer  made  by 
complainant  which  was  in  writing  ia  a  sufficient 
memorandam  to  take  the  case  out  of  the  stat- 
ute of  frauds. 

[Ed.  Note. — For  other  eases,  see  Fraoda, 
Statute  of,  Cent  Dlf.  U  192-198.  200-208; 
Dec.  Dig.  f  103*] 

2.  SPEcmO  PBUrOBUANCE  ({  SS*)— BlOHT  TO 

Sfecisio  Pbbfobuancx— ucposmon. 

&ieciflc  performance  of  m  contract  for  the 
sale  of  realty  wQl  not  be  denied  on  the  groand 
that  the  agent  whom  plaintiff  had  engaged  to 
sell  the  property  had  wrongfolly  acted  as  agent 
for  both  parties,  where  the  agent  merely  trans- 
mitted complainant'a  offer  to  defendant 

[Ed.  Note.— For  other  casea,  see  Specific 
Performance,  Cent  Dig.  H  160-171%;  Dec 
Dig.  I  63.*]  ' 

8.  BPECinc  PSBTORUANCa  (I  66*)— BlOHT  TO 

Specific  PsBFoauAncE. 

Where  no  fraud  or  imposition  was  prac- 
ticed on  a  vendor  of  land  and  the  contract  was 
fairfy  entered  into,  the  purchaser  is  entitied  to 
specific  performance. 

[Hkl.  Note.— For  other  cases,  see  Specific 
Performance,  Cent  Dig.  |  196;  Dee.  Dig.  | 
66.*! 

Appeal  from  Circuit  Court,  BoAbrldge 
County. 

Suit  by  the  Worthlngton  Hardware  Com- 
pany, Incorporated,  against  Anna  Crogban. 
From  a  decree  tot  convlalnant;  defendant 
appeAla.  A<|nrm«d. 


Chas.  ft  Duncan  Curry,  of  Staunton,  tor 
appellant  Fltzhngb  Blder,  of  Staunton,  tmt 
appeUeeu 

KBrrH,  p.  The  appellant  was  the  owner 
of  a  house  and  lot  In  Staunton,  which  she 
listed  wltti  the  firm  of  Tann^l  ft  McCray, 
ml  estate  brokers,  for  sale,  at  the  price  of 
$2,000.  A  short  ttme  after  the  property  was 
placed  In  their  hands,  Tannehlll  &  McCray 
wrote  to  appellant  that  they  had  a  cash  offer 
of  $1,200  for  the  property,  which  she  declined 
to  take,  and  some  time  thereafter  they  again 
wrote  to  her,  stating  that  the  person  who 
had  offered  $1,200  bad  increased  bla  offer 
to  $1,600  cash,  and  In  this  letter  the  iml 
estate  agents  stated  that  "the  property  la  in 
a  bad  conditloo,  and  Is  full  of  very  bad  ten- 
ants; only  a  few  days  ago  they  were  up  In 
the  police  court  and  heavily  fined  for  keeping 
a  disorderly  house.  In  our  opinion  this 
house  will  never'  be  veiy  desirable  for  a  real- 
d^ice  and  considerable  numey  will  have  to  be 
q>ent  to  make  It  Into  a  murehotue."  Bdylng 
upon  the  representation  that  the  property 
waa  in  bad  condition  and  depredated  In  val- 
ue, she  wrote  Tannehlll  ft  UcGray  as  follows: 

"I  accept  the  oCEer  you  made  me  for  fl,- 
500.00  cash.  Thanking  you,  I  am 
*<Be«pectfolly, 

"Mrs.  Anna  Qroghan." 
Before  the  sale  was  closed,  Mrs.  Crogiian 
wait  to  Stauntrat,  eiamlned  the  propwty, 
and  nude  Inquiries  about  It  and  found,  as 
she  claims,  that  the  property  was  not  In  such 
condition  as  the  agents  had  represented; 
that  it  waa  in  good  condition  and  rdpalr,  and 
was  w(«tb  a  good'deal  more  money  than  ahe 
had  been  offered  for  it;  and  Hat  on  tbe 
maAet  at  public  aucUon  It  wouM  have 
brought  from  $2,200  to  $2,600;  and  she  de- 
clined to  dose  the  sale.  ^Hierenpon  suit  waa 
Instituted  at  the  March  term,  1913,  of  the  cir- 
cuit court  of  Boekbrldge  county  by  the  pur- 
chaser, the  Worthlngton  Hardware  Company, 
to  compel  a  spedflc  performance  of  the  con* 
tract 

[1]  The  demurrer  and  answer  of  tbe  de- 
fendant sets  up  two  defensea:  First  that  no 
written  memorandum  of  sale  of  the  real  ea- 
tate  in  tibe  bill  moitloned  la  shown  by  the 
Mil;  in  otha  words,  she  reUea  upm  that 
provision  of  the  statute  of  frauds  which  pro- 
vides tliat  "no  action  shall  he  brought  iQKm 
any  contract  fbr  the  sale  of  real  estate  nnlesa 
some  monorandum  or  nets  tliereof  be  in 
writing  and  signed  by  tbe  party  to  be 
charged  thereby  or  bis  agent"  At  the  hear- 
ing, however,  this  ground  of  defense  waa 
very  properly  abandoned,  as  the  letter  from 
Mrs.  Ctofl^ian  Just  quoted  la  a  saffident  com- 
pliance with  the  statute. 

The  aecmd  ground  of  danurrer  is  that 
Tannehlll  ft  McCray  were  acting  an  agents 
both  for  the  ctnuplalnant  and  the  respondent 
without  It  btfng  made  to  antear  from  any 
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aTerment  In  the  bill  that  they  were  so  act- 
ing with  the  intelligent  consent  of  both  com- 
plainant and  respondent  This  defense  will 
be  more  fnlly  dealt  with  when  we  come  to 
consider  the  prooCs  In  the  canse. 

A  number  of  deirasltlons  were  taken  by  the 
idalntiCr  and  defendant,  witit  the  resnlt  that 
the  court  entered  a  decree  In  accordance  with 
the  prayer  of  the  bill,  specifically  enforcli^ 
the  contract,  and  from  that  decree  this  ap- 
peal was  awarded. 

[2]  Looking  to  all  the  facts  of  the  case,  we 
are  of  opinion  that  there  Is  no  merit  In  the 
defense  based  upon  the  proposition  that  Tan- 
nehlll  &  McCray  were  agents  for  both  the 
buyer  and  tbe  seller.  It  Is  tme  that  In 
their  depositions,  both  Tannehlll,  one  of  the 
agents,  and  Worthlngton  stated  that  the  real 
estate  firm  were  the  agents  of  the  hardware 
company,  if  we  look  merely  to  an  Isolated 
question  and  answer;  but  when  their  deposl- 
tlons  are  considered  as  an  entirety,  and  we 
pocdve  Just  what  idea  tbe  witnesses  mean 
to  convey,  it  Is  plain  that  they  merely  mean 
to  say  that  tbe  Arm  of  Tannehlll  &  McCray, 
who  bad  been  employed  by  appellant  to  make 
sale  of  the  property,  and  with  whom  she  bad 
listed  It  for  sale,  were  also  the  agents  of  the 
Worthlngton  Hardware  Company  to  this  ex- 
tent, and  to  this  extent  only  that  they  w«re 
to  transmit  the  offer  of  the  purchaser  for 
acceptance  or  rejection  to  Mrs.  Groghan.  In 
this  there  was  no  impropriety. 

The  principal  question  In  this  case  grows 
oat  of  tbe  statements  in  the  letter  from  Tan- 
nehlll &  McCray  to  Mrs.  Croghan  In  which 
they  Inform  her  that  her  property  is  In  bad 
condition  and  is  toll  of  very  bad  tenants, 
who  had  recently  been  heavily  fined  In  the 
police  court  for  keeping  a  disorderly  house. 
We  have  carefully  considered  the  erldmce 
bearing  upon  this  matter,  and  we  think 
that  it  fully  warrants  the  statements  and 
representations  as  to  the  condition  of  the 
property  In  question,  and  the  statraneat  as 
to  the  diaractor  of  tenants  by  whom  it  was 
oeenpled  is  fully  borne  out  by  the  proof. 

[3]  Upon  the  whole  case  we  are  of  opinion 
that  no  fraud  or  impodtion  was  practiced 
upon  lire.  Cn^han,  titber  actual  or  <An- 
fltructiTe;  that  the  cmtract  was  fairly  en 
tered  into  with  a  purcbasw  who  was  ready, 
able,  and  willing  to  comply  wltii  its  terms; 
and  that  the  decree  of  the  corporation  court 
9eciflcally  enforcbig  it  shonld  be  affirmed. 
Affirmed. 


TATES  V.  YATES. 

(Snpreme  Oonrt  of  Appeato  of  Virginia. 
Not.  aO,  1918.) 

1.  DxTOBoa  a  184*>-^Aonoirs— NoHBBSinmT. 

Unless  ute  record  on  skwaI  sbows  that 
proper  constrnctlve  service  has  been  bad  on  a 
nonresident  defendant,  the  action  of  the  trial 


conrt  in  dlamiselng  the  cam  tar  d 
diction  will  not  be  distarbed. 

[  Ed.  Note.— For  other  eases,  see  IHnrct  Col 
Dig.  SS  570-678;  Dec.  184.»1 

2.  DXTOBCI  0  TO*)— AcnORB-^UBISDICnO^. 

In  view  of  Code  1904.  |  22S8,  dedtniz 
the  drcalt  and  corporation  coorta  ■hell  hit' 
risdiction  of  cnlts  toe  divorce,  but  tl»t  do  ' 
ahall  be  maintainable  nnlcss  one     tiie  pir- 
has  been  domiciled  In  tbe  state  for  tt 
year  preceding  the  suit,  which  shill  be  br 
In  the  couDty  or  corporation  In  whkb  the;j~ 
ties  last  cohabited,  or  In  tiie  eoantr  « ti-  ■ 
ration  in  which  plaintiff  reside*,  t»  ccnr.  s 
without  jurisdiction  to  grant  a  diroroe  lai::'- 1 
nonresident  wife,  where  it  appetred  tbii '  - 
complainant  bosband  bad  been  domieiM  is  ' 
state  only  since  the  separatioo  from  bii 
and  that  he  had  taken  op  his  domidle  is  i  > 
mote  county,  wherein  be  Iiegan  the  ectioD 
fltmctive  service  1^  pnblication,  notwitb-iL.- 
the  fact  that  he  knew  the  addre«  of  liit  ■: 
the  foreign  dty. 

[Ed.  Note. — For  other  cases,  see  XHTORcCa: 
Dig.  H  2S8-263;  Dec  Dig.  |  79.*] 

Appeal  from  Circuit  Court,  Bocfciiiib::! 
County. 

BlU  by  John  C.  Tates  agah»t  Bet^ 
Yates.    From  a  decree  dlsmtertng  the 
complainant  appeals.  Affirmed. 

Chas.  A.  ^mmer,  of  HarrisoolniR.  f*" 
appelUinL  SIpe  &  EbxilB,  of  Hairlat:  '-'; 
for  appelle& 

KEITH,  P.  Jolax  a  Tates  filed  Us  to:: !: 
the  circuit  court  of  BocUa^m  cii.:?. 
charging  that  bis  wife  bad  deserted  Iue  M 
more  than  three  years  prior  to  tbe  W-"^- 
tion  of  the  suit,  and  that  she  b  aoir  a 
resident  of  Virginia.    The  d^Adut  v.* 
not  served  with  process,  and  did  not  tv\  •' 
or  plead  In  person  or  by  attorney. 
tions  were  taken  to  prove  the  allesatict->  - 
the  bill,  and  when  the  case  came  on  (><  < 
heard  the  circuit  court  entered  die  f>' 
ing  decree: 

"For  reasons  expTesse<l  in  writtnf  «■'! 
filed  with  the  papers  of  the  cause  u ;-' 
of  the  record,  the  court  declines  to  enttr- 
jurisdiction  of  this  cause  and  tbe  ss^i 
dismissed  from  the  docket  of  the  oooit.' 

The  opinion  of  the  court,  referred  to  i 
the  decree,  is  in  part  as  follovs: 

"The  native  domicile  of  these  part-* 
plaintiff  and  defendant,  was  the  Wstriii  . 
Columbia,  which  was  also  the  matriju:- 
domicUe.  The  defendant  is  still  a  refi<W 
in  the  District  of  Colnmbla.  The  pr*  ^ 
was  served  on  the  defendant  by  o***  ' 
publication,  and  there  has  been  no 
ance  by  defendant  *  •  •  Tbe  ^'j- 
claims  to  be  domiciled  at  Harrisonburg 
testlfles  that  he  resided  in  Alexaodrli  !r  - 
June,  1908,  shortly  after  the  separadoo 
his  wUe  in  Washington,  ontU  Decfai- 
1911,  when  he  iMcame  a  resident  of  Hint 
Bonburg.  He  la  a  Pullman  car  cooiIk'  * 
There  is  but  one  Pnllntan  car  twM  - 
Harrisonburg,  and  that  one  rona  i^^^ 
Harrisonburg  and  Washington  tUs, 
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ajantaonbiuv  at  6:tt  a.  m.,  and  leaving 
ifTaahbigton  dty  on  the  retarn  trip  about 
I  o'clock  In  tbe  afternoon  and  getting  back 
o  HarrfsonbuTg  at  9:00  p.  m.  What  kind 
>f  a  domicile  the  plaintiff  has  est^Uahed  at 
ilarrlflonbnq;,  or  what  caused  him  to  estab- 
ish  a  domicile  then^  he  does  not  say.  He 
toes  say,  though,  Oiat  Harslsonburg  became 
lis  place  of  residence  In  December  last,  and 
he  record  shows  that  he  commenced  this 
mlt  for  a  divorce  in  Jamiary.  In  his  depo- 
iltion  be  gives  the  exact  place  of  residence 
it  his  wife  in  Washington  dty,  but  he  pre- 
ceded against  her  by  wder  of  publication, 
hough  It  would  have  been  cheaper  and 
lulte  as  effectual,  under  our  statute,  to  give 
ler  personal  service  of  notice  by  an  officer 
□  the  District  of  Columbia.  He  took  depo- 
iltioDB  in  Washington  city,  where  Ms  wife 
Ives,  bnt  without  notice  to  her,  resting 
ipoD  the  sufficiency  of  the  order  of  pnbllca- 
ion.  He  brings  his  mother  and  father  from 
heir  home  in  Alexandria  to  Harrisonburg 
:o  testify  as  witnesses  in  his  behalf,  though 
t  would  have  been  as  convenient  for  them 
:o  take  their  depositions  at  their  place  of 
residence,  and  probably  more  economical 
ilso. 

"The  court  considers  the  fair  Inferences 
ind  Implications  from  tbe  facts  stated  to 
iustlfy  the  conclusion  that  the  plaintiff  has 
iought  this  Jurisdiction  for  tbe  purpose  of 
;etting  as  t&r  away  from  his  wife  as 
:)0!tstble  and  of  concealing  this  suit  from 
ler,  and  that  he  has  come  to  this  Jurisdlc- 
lon  for  the  purpose  of  bringing  this  suit, 
md  that  he  has  not  established  a  bona  flde 
lomidle  in  this  county. 

'The  court  will  decline  Jurisdiction  and 
lisniiss  the  suit.  Besides  the  reasons  al- 
ready mentioned  for  refusing  to  entertain 
jurisdiction  of  the  cause,  it  may  be  further 
[Wtuted  out  that  the  affidavit  on  which  the 
arder  of  publication  was  based  is  unintel- 
ligible and  therefore  Insufficient" 

[1]  To  these  reasons  moving  the  circuit 
court,  we  may  add  that  there  is  no  order  of 
publication  before  us  at  all.  There  la  a 
statement  made  by  the  notary  public  in  the 
caption  to  the  d^oaitlonB  taken  by  him  on 
the  16tta  dajr  of  March,  1912,  that  the  de- 
fendant had  been  proceeded  against  as  a 
nonresident,  and  the  order  of  pnbUditlon 
against  her  had  duly  matured;  bnt  there 

not  one  word  from  the  derk,  the  order  of 
publication  Itself  Is  not  before  na,  there  is 
DO  appearance  of  defendant  by  counsel,  in 
person  or  otherwise,  and  the  decree  does  not 
state  upon  what  papers  tbe  cause  was  heard 
in  the  circuit  court 

li]  The  statute  fixing  the  Jurisdiction  of 
courts  In  matters  of  divorce  is  found  In  sec- 
tion 2259  of  the  Code:  "The  circuit  and 
coriwration  courts,  on  the  chancery  side 


thereof,  shall  have  Jurisdiction  of  suits  for 
annulling  or  affirming  marriages,  and  for' 
divorces.  No  anlt  for  annulling  a  marriage 
or  for  divorce  shall  be  maintainable,  un- 
less one  of  the  parties  has  been  domldled  In 
this  state  for  at  least  one  year  preceding 
the  commencement  of.  the  suit;  nor  shall 
any  suit  for  affirming  a  marriage  be  main- 
tainable, unless  one  of  the  parties  be  domi- 
ciled in  this  state  at  the  time  of  bringing 
such  suit  The  suit,  in  ^ther  case,  shall  be 
brought  in  the  county  or  corporation  in 
which  the  parties  last  cohabited,  or  (at 
the  option  of  the  plaintiff),  In  the  county  or 
corporation  in  which  the  defendant  resides, 
if  a  resident  of  thla  states  and  if  not  a  resi- 
dent In  the  county  or  corporation  In  which 
the  plaintiff  resides." 

It  seems  that  the  parties  never  cohabited 
in  this  stat^  that  the  defendant  Is  a  non- 
resident of  the  state,  and  that  the  plaintiff 
claims  a  residence  in  Kockingham  county, 
under  the  circumstances  which  we  have 
already  stated. 

We  agree  with  the  circuit  court  that  It 
properly  refused,  under  the  facts  appearing 
in  this  case,  to  grant  the  decree  prayed  for. 
Its  order  refusing  the  divorce  la  affirmed. 

Affirmed. 


McCAULET  et  Bl.  V.  GBIM  et  sL 

(Supreme  Court  of  Appeals  of  ^ginia.  Nov. 

20,  1913.) 

1.  ACENOWLEnOMENT  55*) — iHPBACnHIilfT. 

The  taking  and  certi^ng  of  acknowle^ 
ments  to  a  deed  is  a  judicial  act  and  therefore 
the  officers'  determination  has  the  force  of  a 
judgment  and  cannot  be  collaterally  impeached 
on  tbe  ground  that  one  of  the  grantors  did  not 
execute  the  instrument  even  by  tiao  testtmony 
of  the  certifying  Justice. 

[Ed.  Note.— For  other  cases,  see  Acknowledg* 
ment.  Cent  Dig.  tf  299^,  803-814;  Dec. 
Dig.  I  55.*] 

2.  Husband  and  Wxix  Q  198*)— Govxbtukb 

— Equitable  Estoppei.. 

Where  a  married  woman,  who  bad  not 
Joined  in  a  conveyance  of  property  in  whicti 
she  was  a  tenant  io  common  by  descent  stood 
by  and  saw  tbe  innocent  purchaser  make  valu- 
able improvements  without  the  silghteat  inti- 
mation of  her  purpose  to  bring  suit,  waiting 
nntU  after  the  deatii  of  her  father,  who  was  a 
tenant  by  the  curtesy,  she  is  estopped  from 
claiming  the  land;  the  removal  of  the  common- 
law  disabilities  of  married  women  increasing 
their  moral  responsibllitieB  of  ownerstiip  at 
least  in  a  court  of  consdenee. 

[Ed.  Note^For  other  eases,  see  Husband 
and  Wifa,  Gent  IMg.  ||  733.  944;  Dec  Dig.  | 

8.  jrnDQMKira  (|  743*)— CoHCLusivENEsa— Ti- 
tle. 

One  whose  right  to  land  had  been  adjudi- 
cated in  a  previous  suit  wherein  she  claimed 
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that  sbe  conveyed  it  when  to  infont  and  w 
was  entitled  to  disaffii'm  is  concluded. 

[Ed.  Note.— For  other  cases,  see  Jndgment, 
Cent  Dig.  H  1252,  1258,  1276-1277,  1284; 
Dec.  Dig.  S  743.  •] 

4.  Infants  (J  99*)— Aotionb  to  DiSAsrntic— 

BVIDEHCE—^SUFFICIENCT. 

In  an  action  hj  an  infant  to  ^saffirm  a 
conveyance  of  land,  where  at  tbe*time  of  mak- 
iag  the  deed  be  had  neariy  reached  hia  majoritr 
and  acted  as  an  adult,  making  his  own  bargain 
and  receiving  the  purchase  money,  the  proof 
of  infancy  must  be  clear  and  satisfactory  to 
warrant  the  court  in  depriving  an  innocent  pur- 
diaser  of  tlie  land  of  which  be  and  bis  prede- 
cessors in  title  had  been  in  undispated  posses- 
sion for  over  30  years,  and  the  testimony  of  the 
complainant  faimeelf  supplemented  by  his  nn- 
Bwoni  statement,  made  after  the  execution  of 
the  deed  on  which  he  obtained  a  marriage  u- 
cenae,  la  insnffldent. 

[Bd.  Note.— For  other  cases,  aee  Infanta, 
Gent  Die.  I  294;  Dm.  Dig.  i  98.*] 

ff.  iHrAHTS  (I  81*)  —  Advems  Holdino  — 
MSBOKB  OF  Title.  .        .    ,  , 

Where  all  of  the  heirs  entitled  to  land  in 
remainder  after  the  life  estate  of  thdr  father, 
who  was  tenant  by  curtesy,  joined  In  a  convey^ 
ance  to  defendants'  predecessors  In  title,  and 
the  grantees  remained  in  undisputed  posses- 
sion under  claim  of  title  for  many  years,  their 
possession  in  IS  years  ripened  into  prescriptive 
title  against  the  life  tenant  and  the  two  m- 
tates  merged,  and  hence  one  of  the  heirs,  who 
claimed  that  at  the  time  of  the  conveyance  he 
was  an  infant,  must  disaffirm  the  contract  with- 
in 16  years  after  the  title  of  tha  Ufa  tenant  has 
been  barred  by  prMWiiptioiL 

[Bid.  Note.— For  other  caaea,  aee  Infanta. 
Cent  Dig.  H  41t  46.  WMS;  Dea  Dig.  %  SL^ 

8.  Adtzbse  Posbessioh  (I  104»>— LOBT  Gbant 

— Pbesumptionb. 

Where  the  origin  of  a  possession  is  not  ac- 
counted for,  and  would  be  unlawful  unless  there 
had  been  a  grant,  leogtb  of  possession  is  prima 
fade  evidence  from  which  the  jury  may  pre* 
Bume  a  Goav^anca. 

[Gd.  Note.— For  other  cases,  tea  Adverse 
Possession,  Cent  Dig.  ft  B85-0O2;  Dae.  Dig. 
S  104.*! 

Appeal  ftom  Clicait  Conr^  BocfcliiKham 
Gonnty. 

Bill  Amanda  0.  UcCauler  and  others 
against  Jacob  Grim  and  others.  From  a  de- 
cree for  defendantfl^  oomplainants  vpeaL 
Affirmed. 

Chas.  A.  Hammer,  of  Harrisonburg,  and 
Bumgardner  &  Bumgardner,  of  Staantoo,  for 
appellants.  Conrad  &  Conrad  and  Sipe  A 
Harris,  all  of  Harrisonburg,  for  appellees. 

WHITTLE,  J.  Appellant  Amanda  O.  Mo- 
Cauley  filed  her  bill  at  the  May  term,  1911, 
of  the  circuit  court  of  Rockingham  county, 
against  the  appellees,  Delhi  and  Baugher  and 
wife  and  others,  for  partition  of  120  acres 
of  land  situated  on  Shenandoah  river  in  that 
county. 

Plaintiff  asserts  tiUe  to  an  undivided  share 
In  the  land  as  one  of  the  heirs  of  her  mother, 
Blizabeth  Orlm,  who  intermarried  with  her 
father.  OSiomas  Becks.  The  hill  contains  no 


•For  other  eases  see  save  topic  and  seetkn  MUUBER 


spedfle  denial  tiiat  tbe  plalntUt  mlttd  t£. 
her  husband  and  brotbers  and  (dsten  is  ti 
deed  of  August  20,  1860,  conreyloc  Qie  lu: 
In  oontroversy  to  Polly  Eutsler,  Benjiiu: 
Bice,  and  Jacob  Glim,  under  wbrai  Ok  pi» 
ent  owners  claim ;  but  contents  bendf 
the  allegation  that  the  parties  refenri  > 
exeuDted  the  deed,  and  exhlUti  vbit  7^ 
ports  to  be  a  copy,  presumably  tw  the  pa 
pose  of  showing  that  she  was  not  t  jutj  3 
the  Instnunent  Daring  tlie  progrea  tt  ii 
case,  bowerer,  tbe  original  dei;d  wupiitl: 
evidence,  from  which  the  pUintUTi  ant 
appears  as  one  of  (be  sranton. 

Appellees  demurred  to  tbe  bOl  ud  !H 
answers  in  which  tbey  averred  tbit  tbeir! 
was  duly  executed  by  the  plaintiff  ud  i.*- 
knowledged  b^ore  two  jnsticei  whose  afat- 
cates  showed  tbat  on  being  examined  bj  tLa: 
privily  and  apart  from  her  htubtnd  iM 
having  the  writing  fully  e^iatMd  to  hr 
she  ackttowledlged  it  to  be  her  act  ud  dt 
cOaied  that  she  bad  wllUnglr  eucnbd  tH 
same  and  did  not  wbb  to  retrtet  tt; 
being  the  form  ot  certificate  nqsked  1? 
statute  at  that  time.  Xbe  present  onm 
also  alleged  tbat  tb^  w»e  fanucot  w 
cbasen  of  tbe  land  for  valoe  tod  ita^' 
notice  of  plalntUTa  daim,  and  BeUil  w^ti 
that  bfl  bad  erected  permanent  ismmm^^ 
upon  bis  part  of  Uie  tnuit  at  a  oust  «f  i» 
wards  of  98,000. 

miongb,  aa  obSOTad,  no  sndi  ease  b  a- 
pressly  made  1^  tbe  Mil,  tba  pltfntift 
tbe  frtdection  of  tbe  detendaDti,  f 
prove  by  parol  erldoice  tbat  de  vi&a  et 
ecu  ted  nor  acknowledged  tbe  deed.  Anwc 
other  witnesses  Introduced  for  that  VW^ 
one  of  tbe  Jnstlcea  was  idled  ni  to  Id^^ 
bis  own  certiflcatft  His  dectodUoDWUtik^ 
87  Tears  after  tbe  date  of  tht  feed,  ui 
after  tba  death  of  his  asaodata 

[1}  It  la  settled  law  In  this  state  thittit 
Ing  and  certifying  acknowledKiiients  » 1 
deed  la  a  Jndldal  act,  and  tbeietine  tiK''^ 
tlfying  officers'  determination  of  the  miV'^i 
involved  has  the  ctmduslTe  tmt 
of  a  Judgment  and  impoits  absriste  nd?. 
and  cannot  be  collaterally  attacked. 

"It  cannot   •   •  •    be  Impetdied,  t» 
directly,  save  In  a  court  <a  eqnlty,  ia4 
then  except  for  ftaud.'*    S  Mbwr  oa  B* 
Property,  {  13S8. 

Carper  v.  McDowell,  5  Grat  («  VaJ  & 
is  a  leading  case  in  Virginia  on  tl»  »bjf4 
Judge  Baldwin,  In  his  opiidon,  ffl^^ 
the  importance  of  giving  condudw  tf«  * 
such  certificates,  and  says:  It  fclK« 
from  the  nature  and  purposes  <rf"*'^ 
rlsdlction  (probate  Jurlsdletioa)  thit  ft^ 
its  proceedings  are  often,  and  »»* 
ally,  ex  parte,  yet  tbat  when perf**°!5 
are  evidence  for  and  against  A* 
world;  tbat  tbey  cannot  be  Imptfog^ 

la  D«o.  Dig.  *  Am.  Dig.  Ker-MO^  atamtM*^ 
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itrinslc  erldence  In  ooll&teral  oontroTerdes 
oncernlns  tbe  rights  to  property;  and  tbat, 
18  a  general  role,  they  cannot  be  so  Im- 
leached  even  directly  In  a  suit  Instttnted  for 
he  very  purpose.  If  this  were  otherwise, 
he  obTlons  result  would  be  to  defeat,  in  a 
;reat  measure,  the  object  of  the  probate  ju- 
isdiction,  and  to  Introduce  much  uncertainty 
lod  confusion  into  the  administration  of 
ustice." 

In  Building  Association  t.  Qroves,  96  Va. 
i38,  at  page  140,  31  S.  E.  23,  Jndge  Buchanan 
■emarbs:  "The  object  of  the  registry  laws 
s  to  secure  titles,  and  to  prerent  trauda 
Che  certificate  of  acknowledgment  Is  required 
0  perfect  the  deed  for  recordation.  As  the 
record  when  made  la  constractiTe  notice  to 
lU  the  world,  public  policy  requires  that  it 
thould  Import  as  near  abrolute  verity  as  is 
insistent  with  a  due  regard  to  the  rights 
>f  the  parties  Interested.  It  would  open  the 
loor  to  great  abuses  and  gross  frauds  to 
nake  the  validity  of  the  registration  of  a 
leed  depend  upon  the  recollection,  or  the 
mbsequent  conduct  of  the  party  who  took 
:he  acknowledgment"  Bank  v.  Paul,  75  Va. 
>94,  40  Am.  Bep.  740;  Murrell  v.  Dlggs.  84 
Va.  900,  6  8.  E.  461,  10  Am.  St  Bep.  893. 

The  present  case  furnishes  an  apt  Ulustra- 
ion  of  the  mischievous  consequences  that 
vould  result  from  the  relaxation  of  the  rule 
irhleh  forbids  that  such  certificates  shall  be 
Irawn  in  question  by  parol  evidence  In  col- 
lateral proceedings.  The  bill  wholly*  falls 
to  advise  the  defendants  of  the  real  ground 
upon  which  the  plaintiff  rests  her  case.  The 
mit  was  brought  42  years  alter  the  date  of 
the  deed,  and  the  evidence  chiefly  relied  on 
lo  sustain  plaintlfrs  contention  Is  furnished 
by  the  depoEltlons  of  herself  and  husband 
ami  one  of  the  certH^ing  justices,  who  was 
79  years  old  when  he  gave  his  deposition,  and 
he  was  testifying  to  a  transaction  which  oc- 
CDrred  87  years  before;  and,  besides,  the 
developments  in  the  case  strongly  tend  to 
discredit  him  os  a  witness. 

[2]  Plaintiff  lived  in  the  immediate  vicin- 
ity of  the  land,  and  stood  by  and  saw  an  In- 
nocent purchaser  making  valuable  Improve- 
menis  thereon,  without  the  slightest  inti- 
mation of  her  purpose  to  claim  a  ahare  in 
the  estate  until  she  brought  her  suit  She 
seeks  to  excuse  her  conduct  and  long  delay 
on  the  plea  that  she  Is  a  married  woman, 
and  also  that  her  father,  Thomas  Becks,  was 
tenant  by  the  curtesy  of  the  land,  and  that 
she  aied  her  bill  within  four  years  after  the 
life  estate  fell  In.  The  common-law  disabili- 
ties of  married  womwn  with  respect  to  their 
property  rights  have  in  large  measure  been 
removed  by  statute,  and,  in  a  court  of  con- 
science at  least,  their  moral  responsibilities 
of  ownership  should  be  proportionately  in- 
creased. The  effect  of  the  alleged  interven- 
tion of  Thomaa  Becks'  life  estate  will  be  con- 


sidered in  oonnectloB  with  Isuc  T.  Becks*  pe- 
tiaon. 

Oar  con<3uBion  upon  Oils  branch  of  the 
cane  la  that  the  plaintiff  is  not  entitled  to 
relief,  either  upon  the  pleadings  or  evidence, 
and  that  her  bill  was  properly  dismissed. 

[3]  Elizabeth  F.  Tate  and  Isaac  T.  Becks, 
two  of  the  otlier  heirs,  both  filed  petitions 
in  the  main  case.  They  admit  that  they  con- 
veyed their  interest  In  the  land  to  grantors 
of  the  appellees,  the  former  by  her  separate 
deed,  and  the  latter  by  uniting  in  the  deed  of 
August  20,  1869,  but  they  allege  that  they 
were  infanta  when  these  conveyances  were 
executed;  and  the  object  of  their  petitions 
is  to  repudiate  their  respective  deeds  on  that 
ground,  and  to  have  partition  of  the  land. 

With  reepect  to  the  claim  of  BUzabeth  F. 
Tate,  the  record  shows  that  she  was  a  party 
to  another  litigation  In  which  her  title  to  the 
land  was  put  in  issue,  which  issue  was  deter- 
mined against  ber  by  the  court  and  her  peti- 
tion dismissed;  hence  the  matter  as  to  her 
is  res  adjudicata. 

[4]  The  only  direct  evidence  of  Isaac  Becks' 
age  is  furnished  by  his  own  deposition,  sup- 
plemented by  his  unsworn  statement  made 
after  the  execution  of  the  deed,  upon  which 
he  obtained  a  marriage  license.  The  family 
Bible,  In  which  was  registered  the  ages  of 
himself  and  his  brothers  and  sisters,  is  in 
the  possession  of  the  plaintiff  Mrs.  McCau- 
ley;  but  the  age  register  has  been  torn  out. 
and  was  missing,  it  is  said,  when  she  received 
the  book  from  her  father.  Isaac,  at  the  date 
of  tbe  deed,  was  on  the  border  line  of  his 
majority,  and  tCcted  as  an  adult  making  his 
own  bargain  and  receiving  his  share  of  the 
purchase  money.  In  such  case  it  Is  no  hard- 
ship to  require  that  the  proof  of  his  Inftincy 
should  be  clear  and  satisfactory  to  Justify  a 
court  in  depriving  an  Innocent  purchaser  for 
value  and  without  notice  of  land  of  which 
he  and  his  predecessors  in  title  had  been  in 
undisputed  possession  for  30-odd  years  with- 
out any  intimation  of  an  adverse  claim, 
though  the  claimant  lived  in  the  neighbor- 
hood. In  a  somewhat  analogous  case  this 
court  recently  held  the  proof  of  intency  in- 
sufficient Hurt  V.  Blankenshlp,  112  Ta.  674, 
72  S.  E.  117. 

[t,  I]  But  the  decision  need  not  be  rested 
alone  upon  that  consideration.  Assuming 
that  petitioner's  statement  that  he  was  21 
years  old  on  February  16,  1871,  is  true,  and 
also  conceding  that  he  had  the  right  to  dis- 
affirm bis  deed  at  any  time  within  16  years 
from  that  date  (Wilson  v.  Branch,  77  Va.  65, 
46  Am.  Rep.  709;  Birch  v.  Linton,  78  Va. 
S84,  49  Am.  Rep.  381),  nevertheless  upon  that 
basis  bis  right  would  have  expired  on  Feb- 
ruary 16,'  18S6,  and  he  did  not  file  his  peti- 
tion nntil  July  SO,  1906,  a  period  of  more 
than  20  years  after  he  became  of  age. 

But  be  aedta  to.  avoid  tbe  dfect  of  that 
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Umltatlon  od  tbe  thcoET  tbst  his  fofher.  u 
tenant  by  the  cartesy,  was  mtltled  to  a  life 
estate  In  the  land,  and  that  his  petition  was 
Qled  within  IS  years  after  his  death. 

If  tiiat  oontraitton  he  soimd  aa  a  general 
proposition,  as  to  which  we  need  express  no 
opinion.  It  cannot  prerail  under  the  fiwta  be- 
fore ns.  The  predecessors  of  the  appellees 
took  complete  pmseaalon  of  the  land  at  the 
date  of  their  deed,  on  Avgnst  20,  1869,  with 
the  knowledge  of  all  concerned,  Indnding  the 
life  tenant,  Thomas  Becks.  The  land  was 
transferred  to  them  on  the  land  books  for 
the  ensuing  year,  and  they  and  those  claim- 
ing under  them  have  oontlnaously  paid  taxes 
thereon,  and  have  remained  in  tbe  open,  ad- 
verse, and  undisputed  possession  until  now. 
Thomas  Becks  never  questioned  their  title 
or  possession,  and  substantially  declared  that 
they  were  the  rightful  owners  of  the  proper- 
ty. It  is  true  no  deed  from  him  was  pro- 
duced ;  yet  the  court,  under  the  circumstanc- 
es, might  well  presume  a  conveyance. 

"Where  the  origin  of  the  possession  la  not 
accounted  for,  and  would  be  unlawful  un- 
less there  had  been  a  grant,  length  of  pos- 
session is  prima  facie  evidence,  but  only 
prima  fade,  from  which  a  Jury  might  or 
might  not  have  presumed  a  conveyancfc"  2 
Minor  on  Real  Property,  |  1035. 

The  defendants'  possession  was  unqu^tlon- 
ably  under  claim  of  title,  and  after  the  lapse 
of  15  years,  to  wit,  on  August  20,  1884,  It 
ripened  Into  a  perfect  title.  On  that  date 
their  title  was  as  complete  as  If  they  had 
held  tbe  life  estate  by  deed  from  Thomas 
Becks.  They  already  had  title  to  the  re- 
mainder in  fee  simple,  and  the  two  estates  in 
the  same  land  having  become  vested  in  the 
common  owners,  under  tbe  common-law  doc- 
trine of  merger,  the  lesser  estate  merged  In 
the  greater  (1  Minor  on  Real  Property,  } 
375),  and  the  Ftatute  of  limitations  began  to 
run  against  Isaac  Becks  at  the  time  pf  the 
merger  and  not  at  the  death  of  Thomas 
Becks.  Upon  this  hypothesis,  his  right  to 
disaffirm  expired  August  20,  1899. 

In  every  aspect  of  the  case  the  decree  of 
the  circuit  court  Is  plainly  right  and  must 
be  affirmed. 

Affirmed. 


GENT'S  EX'X  V.  PRUNER'S  ADMTl  et  aL 
(Supreme  Court  of  Appeals  of  Virgiaia.  Nov. 
20,  1913.) 

Husband  and  Wife  (i  133*)— Wire's  Sxpa- 
BATE  Estate— E VI DERCE. 

EvideDce  held  to  require  a  finding  that  de- 
fendant's decedent  bad  no  interest  m  certain 
real  property  purchased  by  his  wife,  bat  that 
the  purchase  money  was  furnished  by  her  and 


borrowed  by  her  from  her  stepson,  so  that  no 
part  of  the  proper^  was  subject  to  decedent's 
d^ta. 

[Ed.  Note.— For  other  cases,  aee  Hustend 
and  Wife,  Cent  Dig.  U  487-494;  Dee.  Dig.  f 
188.*] 

Appeal  from  Circuit  Court,  Ruvell  County. 

Action  by  J.  0.  Gent^s  execntilx  against 
Pruner's  administrator  and  others.  Judg- 
ment for  defendants,  and  idaintilt  appeals. 

Affirmed. 

S.  B.  Qulllen  and  H.  A.  Routh,  both  of 
Lebanon,  for  appellant  W.  W.  Bird,  of  Leb- 
anon, for  a^ellees. 

B:BTTH,  p.  J,  O.  Gent,  at  the  March  term, 
1887,  of  Ruwell  circuit  court  recovered  a 
Judgment  against  George  A.  Pruner  for  $125, 
with  interest  from  the  20th  day  of  April, 
lb82,  until  paid.  This  judgment  was  docket- 
ed and  has  been  kept  alive  by  the  issuance 
of  executions,  and  at  the  second  November 
rules  of  the  circuit  court  of  Russell  county 
a  bill  was  filed  to  subject  to  Its  payment  a 
tract  of  land  which  It  is  alleged  Pruner 
owned  after  the  Judgment  was  obtained 
against  him. 

This  land  had  been  sold  during  Pruner's 
lifetime  to  one  J.  P.  Speer,  and  a  deed  was 
made  for  it  in  which  Fields  and  wife,  from 
whom  the  land  had  been  purchased,  united 
with  George  A.  Pruner  and  his  wife  so  as  to 
convey  Speer  a  complete  title.  Speer  sold  the 
land  to  Hensdlll,  and  the  bill  makes  the  rep- 
resentatives and  heirs  of  George  A.  Pruner, 
deceased,  J.  P.  Speer,  W.  A.  Fields,  J.  D. 
Hensdlll,  and  Virginia  Pmner,  the  widow 
of  George  A.  Pruner,  parties  defendant 
None  of  the  parties  answered  except  Speer, 
Fields,  and  HensdiU.  They  deny  that  Pruner 
purchased  from  Fldds  or  any  one  else  the 
tract  of  land  in  the  bill  mentioned,  but  aver 
that  the  property  was  purchased  by  Mrs. 
Prun^,  the  wife  of  George  A.  Pruner,  who 
paid  the  purchase  money  out  of  her  own 
separate  estate,  and  that  George  A.  Pmner 
liad  no  money  with  which  to  buy  this  or  any 
other  tract  of  land;  and  they  claim  that  Mrs. 
Jennie  Pruner  was  the  sole  purchaser  of 
the  property  from  W.  A.  Fields. 

The  facta  seem  to  be  as  follows:  lira. 
Virginia  Pruner  negotiated  with  fields,  who 
was  the  original  owner  of  the  house  and 
lot  in  dispute,  for  its  purchase.  The  bargain 
was  made  with  her  and  the  money  in  lai^ 
part  paid  by  her.  Her  husband  was  in 
narrow  circumstances,  and  the  strong  tend- 
ency of  the  evidence  Is  to  show  that  he  never 
had  the  means  to  make,  and  did  not  make, 
payment  for  the  land.  Aa  we  have  said,  tbe 
negotiation  for  the  purchase  from  Fields 
was  made  by  Mrs.  Pruner;  the  purchase 
price  was  $825;  she  was  unable  to  pay  tbe 
whole  of  it  and  called  upon  Joseph  A.  Pruner, 
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le  son  of  George  Pruner  by  a.  former  mar- 
age,  to  aid  her  in  the  matter,  which  he 
1(1:  and  the  vhole  purchase  price  was  paid 
)  Fields,  but  for  some  cause  a  deed  was 
ot  promptly  made  to  the  purchasers  by 
im.  After  a  time  the  property  was  sold  by 
[rs.  Pruner  to  J.  P.  Bpeer  for  the  price  of 
1,500,  who  pdld  for  It  by  two  checks  on  the 
itizens*  National  Bank,  Lebanon,  Va.,  both 
t  whldi  are  dated  November  21,  1906,  one 
ayable  to  J.  A.  Pruner  for  fSOO,  and  ttie 
Oier  to  Jennie  Fmner  for  $700.  This  dl»- 
ibntlon  of  tlie  purchase  money  between 
Dseph  A.  Pnmer  and  Jennie  Fmner  was  in 
ccordance  with  her  direction.  She  made  the 
Ue  to  J.  P.  Si>eer,  and  she  aniortioned  the 
urchase  money  between  Joaepfa  A.  Pnmer, 
er  stepson,  and  berseU^  and  Speer  gave 
Is  checks  In  accordance  vltb  her  direction, 
s  far  as  we  can  sattaer  Crom  the  facts,  this 
w  a  Jwrt  and  proper  settlement  of  the 
ransactlon  by  which  Joseph  A.  Fmnv  was 
almbursed  for  the  advances  that  he  had 
lade,  and  Mrs.  Pruner  received  ttiat  which 
tie  had  paid.  When  the  deed  came  to  be 
lade.  the  title  still  being  In  W.  A.  nelda, 
-ho  had  been  tally  satisfied  by  the  payment 
}  him  of  the  price  at  which  he  had  sold  the 
ind  to  Mrs.  Pruner,  he  and  bis  wlfo  united 
1  the  deed  to  Speer  In  order  to  give  him  a 
Dmplete  title. 

There  Is  no  aatlsfoctory  evidence  that  we 
are  been  able  to  diacover  of  any  money  pass- 
ig  from  Qeo^  A.  Pnmer  to  hta  ■wUo,  or  to 
r.  A.  Fields,  or  to  any  one  else.  He  was  a 
iry  old  man,  was  a  saddler  and  harness  mak- 
r  by  trade,  and  so  far  as  this  record  shows 
ever  had  any  money  In  advance  of  necee- 
Itles  of  life  whldb  he  could  have  applied  to 
ie  purchase  of  this  property.  The  only 
tld«ice  of  hla  having  any  money  at  all  is 
lat  prior  to  his  marriage  to  Vli^nia  Pra- 
er,  which  occurred  when  both  he  and  she 
ere  well  stricken  in  year^  he  sometimes 
iive  to'  her  trifling  sums  of  money,  the 
uiount  of  which  is  nowhere  stated.  We 
ave  been  nnable  to  fasten  upon  any  tiling  In 
IP  record  which  shows  that  he  ever  made 
ay  such  payment  upon  the  land,  or  ever 
ad  any  such  Interest  in  It  as  could  be  bound 
Y  the  lien  of  the  judgment  against  him.  On 
le  other  hand,  the  strong  preponderance  of 
roof  la  that  Mrs.  Pruner  bought  the  land 
I  her  own  name;  that  she  paid  for  It  In 
irt;  that  the  residue  of  the  purchase  price 
aa  paid  by  her  stepson,  Joseph  A.  Pruner; 
■at  she  negotiated  the  sale  to  J.  P.  Speer ; 
ut  she  was  at  that  time  regarded  as  the 
A'Der  of  the  property;  and  that  when  sold 
le  purchase  price  was  properly  divided  be- 
veea  Joseph  A.  Pruner  and  herself,  in  ac 
>Mance  with  their  reqiectlve  equities. 


So  that,  upon  the  whole  case,  we  are  of 
opinion  that  the  decree  of  the  circuit  court 
is  right  and  should  i>e  afllrmed. 

Affirmed. 

BUCHANAN  and  WHITTLE,  JJ.,  absent 


TRIPLETT  V.  GUDEBBOD. 

(Supreme  Court  of  Appeals  of  Virginia. 
Nov.  20,  1613.) 

1.  Specifio  Pxbfobhanck  <|  121*)— Acnoif— 

SUFFICIENOT  or  EVIDEMCB— TXSKS  OT  COH- 
TRACT. 

Evidence,  in  a  suit  of  specific  performance 
of  an  agreement  to  sell  complainant  a  tract  con- 
taining an  orchard,  held  to  show  that  the  op* 
tioQ  to  purchase  coBtempIated  that  complainant 
paid  the  cost  of  certain  labor,  performed  on  the 
orchard  tract,  while  the  option  was  in  force. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
for^mance.  Cent  Dig.  S|  387-396;  Dec.  Dig.  ( 

2.  Tbrdob  Ann  Pubchaskr  ({  18*)— Option— 

ACCBPTAHCB— GOMPUAHOS  WITH  TERUS. 

An  option  to  purchase  land  could  only  be 
accepted  upon  the  terms  contaloed  therein, 

[Ed.  Note,— For  other  oases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  10;  Dec.  Dig.  5  18.*] 

3.  SpEcino  Pebtobhakcb  (i  121*)— Actions— 
SuvnciENCY   or  Kvidence  —  Cowpe-iancb 

WITH  CONTBAOT. 

Evidence,,  in  a  salt  for  specific  performance 
of  an  agreement  to  sell  a  tract  containing  an  or- 
chard, held  to  show  that  the  complainant  never 
offered  to  pay  the  cost  of  certain  labor  perform- 
ed on  the  orchard  trac^  as  required  by  complain- 
ant's option  to  purchase,  and  had  no  hitention  of 
doing  so. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.      887-395;  Dec  Dig.  S 

Appeal  from  Circuit  Court,  Shenandoah 
County. 

Suit  by  0.  E.  Gudebrod  against  J.  L  Trip- 
lett  From  a  decree  for  complainant,  de- 
fendant appeals.  Beversed. 

Tavenner  ft  Bauserman,  of  Woodstock,  for 
appellant  R.  T.  Barton,  of  Winchester,  aud 
Walton  ft  Walton,  of  Woodstock,  for  appel- 
lee. 

BUCHANAN,  J.  This  suit  was  brought  by 
the  appellee  for  the  spedfic  performance  of 
an  option  for  the  sale  of  a  tract  of  land  con- 
taining about  68  acres.  The  trial  court  de- 
creed specific  execution,  and  from  that  de- 
cree this  appeal  was  granted. 

The  option  set  up  in  the  complainant's 
(appellee's)  bill  Is  as  follows: 

"Mt  Jackson,  Va..  March  11, 1911. 
"Mr.  C  E.  Gudebrod,  New  York. 
"My  dear  Sir: 

"Referring  to  the  memorandum  agreement 
I  gave  yon  this  A.  H.  I  notice  your  arrange- 
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ment  of  tbe  payment  of  the  $60  M  falls  short 
$10  M  and  If  agreeable  to  you,  may  make 
this  amoant  In  two  equal  payments  maturing 
in  300  and  360  days  In  keeping  with  the  pre- 
vious payments.  Regarding  other  omissions 
made  In  our  hastiness,  tIe.:  The  sale  of  the 
68  acres  of  land  of  mine  lying  opposite  my 
orchard  and  immediately  east  of  the  B,  R., 
I  herewith  grant  you  an  option  on  it  In  con- 
nection with  that  given  on  my  orchard  at 
seventy-five  (75.00)  per  acre  ojd  terms  equiva- 
lent to  cash,  the  growing  crops  reserved. 
Then  as  the  season  for  seeding  the  orchard 
to  clover,  the  spraying  of  the  trees  and  tbs 
setting  of  fillers,  &a,  is  at  hand  it  must  be 
understood  that  I  am  to  be  reimbursed  with 
the  expense  of  same,  at  cost,  as  incurred  dur- 
ing the  existence  of  the  option.  Awaiting 
your  reply,  I  am, 

"Yours  very  truly,  J.  I.  Triplett" 

The  following  is  a  copy  of  the  "memoran- 
dum agreement"  (which  was  also  In  the  form 
of  a  Jetter)  referred  to  In  the  paper  apon 
which  this  suit  is  based: 

"March  11, 191L 
"In  considerktlon  of  one  dollar  paid  to  me 
receipt  of  which  is  hereby  acknowledged  I 
Hereby  give  you  thirty  days  option  to  pur- 
chase my  orchard  situated  east  of  land  own- 
ed by  the  Strathmore  Orchard  Co.  Including 
27  acres  of  land  in  northwesterly  part  there- 
of Including  all  Improvements  and  containing 
In  all  about  two  hundred  and  twelve  acres  of 
land  more  or  less,  together  with  right  to 
operate  a  ram  for  obtaining  water  during 
such  time  as  water  flows  over  the  dam  of 
the  pond  adjoining  said  property  owned  by 
me,  together  with  all  crops  and  labor  per- 
formed on  said  property  together  with  the 
ram  and  piping  now  connected  with  the 
water  supply  four  mules  and  all  tools  and 

3  wagons,  Implements  of  all  kinds  including 

4  sets  harness  for  the  sum  of  sixty  thousand 
doUara,  payable 

1  1,000  ODfl  thousand  doUara  In  80  daysk 

4,000  four  thousand     "     "    60  " 

S,000  Are  tbousand      •■     "  130 

E,OM  flva  thousand      "     "  180 

6.000  tn  thousand      "     "  »0  ** 
10,000  ten  thousand       «      Oct  1.  IBU. 
10,000  ten  tbouwDd      "     Oct.  1,  1913,  at  8%. 
10,000  ten  thousand      "     Oot  1, 1014." 

Within  30  days  after  these  options  were 
given  the  appellant  and  appellee  entered  in- 
to a  contract  for  the  sale  and  purchase  of 
the  212-acre  parcel  of  land,  known  as  the 
"Orchard  tract"  upon  terms  somewhat  dif- 
ferent from  those  set  out  in  the  option  under 
which  it  was  acquired.  After  the  agreement 
for  the  sale  of  the  orchard  tract  had  been 
signed  by  the  parties,  and  on  the  same  day, 
the  appellee  claims  that  he  exercised  Ills 
right  to  purchase  the  dS-acre  tract  nndw  his 


option  on  that  tract  and  paid  the  appellant 
the  sum  of  $20  thereon,  as  shown  by  a  re- 
ceipt given  by  the  latter  in  the  foUowlng  lan- 
guage: "Rec^ved  of  Mr.  O.  E.  Gadebrod 
twenty  dollars  oa  <vtion  of  68  acres  and 
accL" 

As  will  be  seen  from  the  option  given 
upon  the  6&-acre  tract,  it  prevides,  among 
other  things,  that  "as  the  season  tor  seeding 
the  orchard,  to  clover,  the  spraying  of  the 

I  trees  and  the  setting  of  fillers,  Ac,  is  at  hand 
It  must  be  understood  that  I  am  to  be  re- 
imbursed with  the  e^ienae  of  same,  at  cost, 
aa  incarred  during  the  existence  of  the  op- 
ttMu"  It  l8  a  concession  in  the  case  tliat 
there  was  no  orchard  on  the  6&-acre  tract 

[1]  The  first  question  to  be  con^dered  is 
whether  or  not  the  appellee  accepted  the  of- 
fer for  the  68-acTe  tract  upon  the  terms  snb- 
mltted  in  the  option;  or,  in  other  words, 
whether  or  not  the  minds  of  the  jHUtles 
in  maklim  and  accepting  the  otter.  The  ap- 
pellee claims  that  whoi  he  agreed  nnder  his 
option  to  purchase  the  08-acre  trad;  paid  the 
$20,  and  took  the  receipt  ttierefor.  Us  un- 
derstanding at  the  matter,  and  his  Intention, 

'  was  to  pay  $Tfi  per  acre  for  the  land  In  cash, 
or  Its  equivalent;  and  to  pay  $20  additional 
on  aooonnt  ot  certa^  ploughins^  etc.,  that 
had  been  done  <m  the  6S-acre  tract  during  the 
existence  of  tiie  option.  The  anpellant  on 
the  otlier  hand,  claims  tiiat  bis  nnderstamUng 
of  the  matter,  and  his  intention,  was  tliat 
he  vas  to  receive  for  the  6&«cre  tract  ot 
land  the  price  <tf  ^75  per  acre  in  cash  or 
its  equivalent,  ftnd  the  cost  incurred  by  hhn 
tn  seeding  the  orchard  tract  in  clovw.  sinaying 
the  trees,  and  setting  oat  fillers,  anuranUng 
to  aboat  $000  during  the  80  days  the  orchard 
tract  option  was  In  toroe.' 

After  the  receipt  Cor  the  $20  had  been 
given,  the  attorney  of  the  appelant,  who  was 
present,  was  directed  to  prepare  an  ai^ee* 
ment  embodying  the  terms  of  sale  fluid  pur- 
chase. On  the  next  day,  when  the  antellee 
returned  to  the  office  of  the  appellant  to 
sign  the  agreement  of  sale,  the  parties  dif- 
fered as  to  that  provision  In  the  writing 
which  provided  for  the  payment  of  $500,  the 
orchard  account  or  claim  of  the  appellant 
The  appellee  refused  to  agree  to  pay  that 
account,  and  the  appellant  refused  to  ^ter 
Into  an  agreement  for  the  sale  of  the  68-Bcre 
tract  unless  the  appellee  did  pay,  or  agree  to 
pay,  the  orchard  tract  account  and  the  par- 
ties separated.  Within  the  next  SO  days 
the  appellee,  as  be  claims,  made  a  tender  of 
$6,085.75,  the  purchase  price  of  the  6S-acre 
tract  (67.81  acres)  at  $75  per  acre.  The  ap- 
pellant declined  to  receive  the  money. 
Thereupon  the  appellee  made  a  special  de- 
posit of  the  same  money,  or  the  same  amount 
at  money,  in  bank.  The  language  of  the  epe- 
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dal  deposit  and  the  lecti^  oC  ttie  tank 
Oierefor  Is  aa  foUows: 

"Memo,  of  Inetructloiis. 

"To  the  Shenandoah  Valley  National  Bank 
of  Winchester,  Va.  WtncheBter.  Va. 
the  nndersixned,  C  B.  Gndebrod,  heze- 
wlth  depodt  as  a  special  deposit  the  sum  of 
90,085.00  in  gold  coin  of  the  United  States; 
and  seventy-five  cents  ^7S)  sUver  coin  of 
the  United  States,  to  be  held  by  said  bank 
under  the  following  Instructions : 

"1.  Pay  over  and  deliver  Oie  same  to  said 
J.  I.  Triplett,  or  his  order,  upon  delivery  by 
blm  to  said  bank  for  G.  XL  Gndebrod  of  a 
deed  conveylhK  In  fee  simple  to  the  said  C.  E. 
Gudebrod  the  tract  of  67.81  acres  of  land 
laying  near  ML  Jackson,  In  Shenandoah 
•conn^,  Virginia,  covered  by  the  option  and 
letter  dated  Bfarch  11th.  1911.  free  from  all 
incombrances,  and  with  general  warranty  of 
title  and  covenant  that  the  said  grantor  has 
the  light  to  make  a  good  and  pevfect  convey- 
ance thereof;  and  upon  examination  of  said 
deed  by  the  attorney  of  said  G.  B.  Gndebrod. 

"2.  That  upon  the  failure  of  aald  J.  I. 
Triplett  to  deliver  said  deed  then  the  said 
Shenandoah  Valley.  National  Bank  shall  pay 
over  said  fund  to  the  clerk  of  the  circuit 
court  of  Shenandoah  county,  Va.,  upon  the 
institution  of  any  suit  by  said  C.  E.  Gudebrod 
hereafter  against  said  J.  I.  Triplett  for  en- 
forcement of  the  contract  with  regard  to 
said  67.81  acres  of  land,  to  be  held  by  said 
clerk  subject  to  the  orders  of  the  court  In 
said  suit 

"Given  under  my  band  this  11th  day  of 
May,  1911.  Christian  EL  Gudebrod." 

"Winchester,  Va.,  May  11,  1911. 
"Received  May  11, 1911,  of  C.  E.  Gudebrod 
ft  special  d^KMdt  of  $6,085.00  in  gold  coin  of 
the  United  States,  and  75  cents  In  silver 
coin  of  the  United  States,  making  In  all  tibe 
mm  of  ¥5^085.75,  vrlth  the  following  Instme- 
tlons : 

"(1)  Fay  over  and  deliver  the  tatd  to  aald 
jr.  I.  Triplett,  or  his  order,  upon  the  delivery 
by  him  to  said  bank  for  aald  C.  E.  Gndebrod 
of  a  deed  conveying  In  fee  simple  to  the  said 
G.  B.  Gudebrod  the  tract  of  67.81  acres  of 
land  lying  near  Mt  Jackson,  In  Shenandoah 
county,  Va.,  covered  by  the  option  and  letter 
dated  March  11th,  1911,  free  from  all  Incum- 
brances, and  with  general  warranty  of  title 
and  covenant  that  the  said  grantor  has  the 
right  to  make  a  good  and  perfect  convey- 
ance thereof;  and  upon  examination  of  said 
deed  by  the  attorney  of  said  G.  B.  Gudebrod. 

"(2)  That  upon  the  failure  of  said  J.  I. 
TripMt  to  deliver  said  deed  then  the  said 
Shenandoah  Valley  National  Bank  shall 
pay  over  said  fund  to  the  clerk  of  the  circuit 
court  of  Shenandoah  county,  Va.,  upon  the 


Institution  of  any  salt  by  said  0.  B.  Gude- 
brod faweafter  a^nst  said  J.  I.  Triplett  for 
forcemeat  of  contract  with  regard  to  said 
67.81  acres  of  land,  to  be  held  by  the  sidd 
clerk  subject  to  tike  order  of  the  court  In 
said  suit 

"Given  under  my  hand  this  llth  day  of 
May,  1911.         Jno.  W.  Rice,  Cashier, 

"Shenandoah  VaUey  Natl  Bank, 
**Wlndiester,  Va." 

The  aiv^Uant  was  notlfled  of  this  action 
by  the  appellee.  Upon  the  appellant's  de- 
clining to  comply  with  tiie  terms  and  condi- 
tions of  the  iveclal  deposit,  the  money  was 
turned  over  to  the  clerk  of  the  court,  when 
this  suit  was  lnstitate<^  which  was  in  June 
following. 

According  to  the  appellee's  evidence^  -he 
never  agreed  to  the  terms  of  the  option  con- 
tract for  the  sale  of  the  68-acre  tract  He 
testifies  that  whtm  the  propoaltlcm  was  made 
to  him  to  pay  the  cost  of  sowing  clover  seed, 
sprayio^  etc.,  on  the  orchard  tract,  wh^iher 
made  when  closing  the  option  on  the  orchard 
tract  or  when  the  option  on  the  68-acre  tract 
was  accepted  by  him,  fae  continuously  and 
positively  refused  to  entertain  the  proposi- 
tion, and  that  the  $20  paid  on  option  of  68- 
acre  tract  and  account  waa  made  for  plowing 
on  that  tract  The  testimony  of  the  appel- 
lant and  his  brothw,  who  was  present  when 
the  $20  was  paid  and  the  receipt  given.  Is 
equally  positive  that  the  "account"  refeired 
to  in  that  receipt  was  for  labor  performed 
on  the  orchard  tract 

[2,  II  The  weight  of  evidence  la  in  favor 
of  the  appellant's  contention  on  this  question. 
He  and  his  brother  sustain  It  The  appellee 
alone  testifies  to  his  understanding  and  In- 
tention whea  he  paid  the  $20  and  took  the 
rec^t  The  rectipt  Itself  tends  to  sustain 
the  appellant's  view.  It  shows  that  the  $20 
was  paid  and  received  "on  the  option  "Of  the 
AS-acre  tract  and  acct**  There  was  no  op- 
tion on  that  tract  except  that  which  provided 
for  the  plalntUTs  reimbursement  of  the  ez- 
"pense  incurred  on  the  orchard  tract  In  the 
Absence  of  parol  evldrace.  the  natural.  If  not 
the  necessary,  meaning  to  be  placed  upon 
the  receipt  la  that  the  $20  was  paid  on  ac- 
count provided  for  In  the  option  on  the  68- 
ai!re  tract  Without  the  appellant's  assent 
the  appellee  could  not  acquire  the  68-acre 
tract,  except  upon  the  terms  contained  In 
the  option.  The  fact  that  Oie- labor,  etc.,  the 
payment  of  which  vras  provided  for  la  the 
option,  related  to  the  ordiard  tract  could 
not,  as  it  seems  to  ns,  alfect  the  question. 
The  appellant  had  the  right  to  impose  sndi 
terms  and  conditions  In  that  option  as  he 
raw  proper;  Indeed,  It  appears  that  the 
principal  object  the  ai  pliant  had  In  writing 
the  letter  of  March  11.  1911,  giving  the  op- 
Oon  OB  the  68-acre  tract;  was  to  secure  the 
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payment  of  t&e  expense,  wblcb  be  testified  he 
knew  had  to  be,  or  should  be,  Incurred  In 
caring  for  the  orchard  tract  during  the  exist- 
ence of  the  option  ai>on  It.  *  The  option  on 
the  orchard  tract,  as  prepared  by  the  ap- 
.  pellee,  not  only  did  not  provide  for  the  pay- 
ment of  that  expense,  as  the  appellant  claims 
It  should  have  done,  bat  used  language  which 
excluded  that  Item  of  expense  in  the  pur- 
chase price  of  the  land.  This  ta.ct  the  ap- 
pellant claims  he  did  not  know  when  he  sign- 
ed the  option  on  the  orchard  tract  That 
papei*  shows  on  its  face  that  It  was  pre- 
pared hurriedly,  as  does  the  parol  evidence, 
certainly  without  much  care,  for  It  wholly 
fells  to  make  provision  for  the  time  when  the 
last  $10,000  of  the  purchase  price  was  to  be 
paid,  or  to  make  any  reference  to  the  68- 
acre  tract,  which  both  parties  seem  to  have 
considered  had  some  connection  with  the  or- 
chard tract  In  their  offers  to  buy  and  sell. 
It  is  true  that  when  the  terms  of  the  agree- 
ment for  the  sale  and  purchase  of  the  or- 
chard tract  were  being  considered,  the  item 
of  expense  for  labor,  etc.,  was  mentioned, 
and  the  appellee  refused  to  pay  it  This, 
under  the  terms  of  his  option  on  that  tract 
he  clearly  had  the  right  to  do,  but  when  he 
determined  to  accept  or  take  up  the  option 
on  the  68-acre  tract,  he  could  not  accept  It 
upon  any  other  terms  than  those  which  the 
option  contained.  He  did  not  at  the  time 
he  claims  to  have  accepted  the  option,  offer 
or  agree  to  pay  the  labor,  etc.,  account;  and 
he  did  not  do  so  when  he  made  the  tender 
of  the  purchase  price  of  the  68-acre  tract 
nor  when  he  made  the  special  deposit  of  the 
money  so  tendered  in  bank,  nor  when  he  filed 
his  bin.  On  the  contrary,  the  conduct  of 
the  appellee,  as  well  as  his  words,  clearly 
shows  that  he  not  only  never  offered  or 
agreed  to  pay  the  labor,  etc.,  account,  whose 
payment  was  required  by  the  terms  of  the 
option,  but  that  he  had  no  Intention  of  doing 
so.  The  appellee  never  having  accepted  the 
terms  of  the  option  which  gave  him  the  right 
to  purchase  the  68-acre  tract  of  land,  he  was 
not  entitled  to  a  specific  execution  thereof, 
and  the  trial  court  erred  in  so  holding. 

The  decree  complained  of  must  be  revers- 
ed, and  the  bill  dismissed,  with  costs  to  the 
appellant,  subject  to  a  credit  of  $20,  the 
amount  paid  by  the  appellee  to  the  appellant 
as  evidenced  by  the  receipt  of  April  10, 1911. 

Beversed. 


DBYERS  T.  DEVERS. 
(Supreme  Court  of  Appeals  of  Tlrgli^ 
Nov.  20,  1913.) 

1.  DiVOHOK  (}  87*)— OBOUNnS—DEBEBTIon. 

Where  complainant,  who  had  promised  to 
send  his  wife  on  a  visit  to  ber  relations,  failed 
to  do  BO  but  consented  to  her  making  the  trip  up- 
on the  money  being  furnished  by  them  and  broke 


off  a  correspondence  between  them,  complainant 

is  not  entitled  to  divorce  on  the  ground  of  deser- 
tion, even  though  the  wife  stated  she  would  not 
live  with  him  at  the  place  he  had  made  bis  home. 

[Ed.  Note.— For  other  cases,  see  Divorce.  Cent. 
Dig.  U  27,  107-124,  136-138;  Dec.  Dig.  f  37.*] 

2.  DivoacK   9  II*)— Allow AKCK  —  PtjBuc 
Policy. 

It  Ib  against  public  policy  to  encourage  di- 
vorce litigatioa,  for  the  weli-being  and  good  or- 
der of  society  demand  that  husbands  and  wives 
shall  endeavor  in  good  faith  to  dwell  in  anity. 

{Ed.  Note.— For  other  cases,  see  Divorob  Cent. 
Dig.  H  IS,  472;  De&  Dig.  1 11.*] 

Appeal  from  Clrcnlt  Conrt,  BoeUnghani 

County. 

Bill  by  Albeit  Warren  Dereaagahat  Etta 
Pearl  Devers.  From  «  decree  denjdng  a  di- 
vorce, complainant  appeal&  Affirmed. 

Chaa.  A.  Hammer,  of  HanimnbmrK.  for 

appellant 

WHITTLE,  3.  This  caae  iB  satisfactorily 
discussed  li^  the  opinion  of  his  honor,  tbe 
Judge  of  the  circuit  court  as  follows: 

"The  parties  are  both  natives  of  this  coun- 
ty. They  were  married  at  Atlanta,  in  New 
York  state,  the  home  of  the  defendant  at 
that  time,  on  July  22,  1906.  After  they 
were  married  they  lived  at  Newport  News, 
Va.,  for  a  year,  then  at  Cincinnati  for  a 
while,  then  returned  to  Tenth  Legion,  in  this 
county,  where  both  had  formerly  lived. 
Whether  the  parties  were  ever  domiciled  to- 
gether after  their  return  to  Tenth  Legion 
does  not  appear  from  the  evidence.  The 
plaintiff  lived  with  his  mother,  and  the 
wife,  for  a  couple  of  weeks  before  she  went 
away,  was  with  her  aunt.  Whether  a  home 
was  provided  for  the  wife  at  the  home  of 
her  mother-in-law  or  elsewhere  has  not.heen 
put  in  evidence.  At  the  time  the  desertion  by 
the  wife  Is  alleged  to  have  taken  place,  the 
plaintiff  testifies  his  wife  came  over  to  his 
mother's  home  from  her  aunt's  where  she 
was  tnen  staying  and  asked  tbe  plaintiff  to 
help  her  to  pack  her  trunk,  whereupon  he 
asked  her,  'Where  are  you  going?*  to  which 
she  replied,  'I  am  going  home.'  And  the  wit- 
ness testified  this  is  all  she  said,  and  be  ask- 
ed her  no  more  questions,  and  nothing  more 
was  said  at  the  time. 

"The  witness  testified  that  he  and  his  wife 
were  living  in  Cincinnati  when  the  plaintiff 
decided  that  on  account  of  the  state  of  bis 
mother's  health,  he  would  have  to  return  to 
his  old  home  to  care  for  her.  Hie  wife  ob* 
Jected  to  this  course,  hut  be  overruled  her 
objections  and  persuaded  ber  to  come  along 
with  him,  promising  h^  that  If  she  would 
wait  until  April  be  would  send  her  borne. 
He  says  she  gave  him  no  rest  from  tbe  time 
he  got  home  imtll  she  left,  and  that  when 
he  got  back  he  did  not  have  tbe  money  to 
send  her  home,  and  tbat  she  left  before  he 
could  supply  It  sending  to  her  home  for  the 
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money.  All  of  tbis  looks  very  much  like  the 
plainliff  consented  to  his  wife's  going  to  her 
old  home,  whether  because  of  her  insistence 
or  because  be  was  oot  able  to  settle  her  In 
B  home,  or  from  the  two  causes  combined,  or 
from  some  other  cause,  makes  no  OitTerence. 
The  further  conduct  of  the  parties  Is  to  the 
same  effect  The  testimony  of- the  plaintiff 
shows  that  his  wife  wrote  to  him  on  her  ar- 
rival at  her  old  home  In  New  York,  and  h6 
says  he  answered  the  letter.  He  also  says 
he  got  other  letters  which  he  did  not  6n- 
swer ;  the  last  one  being  received  in  October, 
1908,  nearly  a  year  after  she  left  These 
letters  were  not  put  in  evidence.  Tbe  plain- 
tiff says  they  were  friendly.  He  also  says  he 
and  his  wife  parted  friends.  He  also  says 
he  never  asked  his  wife  to  return  to  him.  It 
is  true  tbe  plaintiff  testifies  that  either  before 
they  left  Cincinnati  or  elsewhere,  perhaps  by 
letter  (be  does  not  specify),  his  wife  said  she 
would  never  live  with  him  at  Tenth  Legion, 
but  It  does  not  at  all  appear  that  she  meant 
to  separate  herself  permanently  from  her 
husband  or  even  contemplated  that  result  as 
the  probable  consequence  of  her  conduct  It 
seems  pretty  plain  that  tbe  husband  consent- 
ed to  bei  going.  He  has  not  only  not  sought 
to  have  her  return  but  he  discouraged  and ' 
broke  off  the  correspondence  which  she 
tried  to  keep  up  with  him  by  letter,  even  to 
tbe  extent  of  writing  to  him  several  letters 
that  he  never  answered,  aqd  he  seems  never, 
either  before  or  after  her  departure,  to  have 
made  any  provision  to  bouse  her  or  take  care 
of  her." 

[1]  It  is  clear  from  appellant's  own-  ver- 
sion of  the  matter,  as  given  in  his  deposition, 
that  the  circumstances  attending  his  wife's 
departure  from  Virginia  did  not  amount  to 
willful  desertion  or  abandonment  of  her  hus- 
band. He  had  agreed  that  If  she  would  de- 
fer her  visit  to  her  parents  in  tbe  state  of 
New  York  until  the  following  April,  he  would 
pay  her  traveling  expenses.  With  this  prom- 
ise he  failed  to  comply,  alleging  by  way  of 
excuse  that  he  did  not  have  the  money.  She 
afterward  obtained  the  necessary  means 
from  her  own  people  and  with  the  knowledge 
of  her  husband,  who  was  present  and  assist- 
ed In  packlog  her  trunk,  and  who  interpos- 
ed no  objection  whatever  to  her  going,  left 
for  tbe  home  of  her  parents.  Appellant  also 
testified  that  their  parting  was  friendly. 
Ckintlnulng,  he  says:  "She  wrote  me  when 
she  got  borne,  and  I  answered  the  letter.  I 
got  something  like  two  or  three  letters  from 
her.  The  same  as  I  would  get  from  one  of 
my  relatives."  Yet  be  admits  that  without 
cause  he  discontinued  the  correspondence 
and  never  wrote  to  her  again.  In  answer  to 
tbe  question  why  he  made  no  effort  to  induce 
his  wife  to  return  to  Virginia  and  live  with 
blm,  be  replied:  "I  did  not  think  it  was 
any  use,  and  the  way  she  left  me  I  was  Jast 


like  you  would  have  been,  or  any  one  els^  a 
little  too  stont  to  ask  her."  Tbis  was  bis  at* 
titHde  toward  bis  wife,  whose  only  oCEense 
waa  that;  with  bis  consoit,  she  had  gone  on  a 
vlstt  to  ber  parents.  He  iipiored  ber  friendly 
letters  and  was  too  pnmd  to  admit  that  he 
wished  ber  to  return;  but  be  was  not  asham- 
ed to  use  her  absenoei  brot^t  about,  In  part 
at  least,  by  his  own  misconduct,  as  an  excuse 
for  a  salt  for  divorce  on  tbe  ground  of  will- 
ful desertion. 

[2]  Undw  tbe  drcomstancea  detailed  it 
was  and  stUl  Is  the  doty  of  appellant  earnest- 
ly to  endeavor  to  bring  about  a  recondliation 
with  his  wife,  to  prepare  a  home,  however 
humble,  for  Uielr  habitation,  and  to  invite 
her  to  return  to  her  dnty  and  share  It  with 
him.  The  well-b^ng  and  good  order  of  soci- 
ety demand  that  husbands  and  wives  shall 
in  good  faith  endeavor  to  reconcile  their  dif- 
ferences and  dwell  together  in  unity  and 
peace  rather  than  to  make  occasion  for  re- 
sort to  the  courts  for  redress.  It  is  against 
public  policy  to  encourage  such  litigation, 
and  it  is  not  tbe  province  of  a  court  to  grant 
relief  to'  a  plaintiff  whose  misconduct  has 
contributed  to  bring  about  if  indeed  he  did 
not  connive  a^  the  condition '  of  which  he 
complains. 

The  decree  of  the  circuit  court  Is  without 
error  and  most  be  affirmed. 
Affirmed. 


HOnSB  T.  UNIVERSAL  CRrSHBB 
CORPORATION. 

(Supreme  Court  of  Appeals  of  Virginia. 
Nov.  20.  1813.) 

1.  COUBTS  (I  116*)— RBOOBO— AUSNDlfBKT. 

Process  to  commence  a  suit  is  part  of  the 
record  for  the  purpose  of  amendment,  and  the 
court  will  look  to  the  return  thereon,  when  nec- 
e&sary,  not  only  to  show  tbe  date  of  tbe  return, 
but  also  tbe  date  of  its  execution. 

[Ed.  Notev— For  other  cases,  see  Coarta,  Cent 
Dig.  H  36S,  871-373 ;  DeeTDig.  1 116.*] 

2.  EvinENCE  (I  41*)  —  Judicial  Noticb  — 
Terms  of  ConB'r--CoMMENCEMENT. 

The  time  for  the  commencement  of  the 
terms  of  tbe  several  ctnirts  is  fixed  by  general 
law,  of  which  the  court  takes  judicial  notice. 

[Ed.  Mote.— For  other  caaes,  see  Evidence, 
Gent  Dig.  IS  66-60;  Dec.  Dig.  |  41.«] 

8.  DisMisflu,  Ann  Nonsuit  (H  68*)— Powxb  or 
Clebk— Declabation— Faxlubk  to  Fiue— 

TlUB. 

Code  1904,  f  8241,  provides  that  if  one 
month  elapses  after  process  is  returned  execut- 
ed as  to  any  one  or  more  of  the  defendants  with- 
out the  declaration  being  filed,  the  clerk  shall  en- 
ter the  suit  dismissed,  although  none  of  the  de- 
fendants have  appeared.  Section  8236  provides 
that  rules  sbill  be  held  «n  tbe  first  and  third 
Mondays  In  every  month,  bat  where  the  term  of 
a  circuit  court  of  Richciond  commences  on  the 
first  or  third  Monday  In  a  month,  the  rules 
which  would  otherwise  have  been  held  the  first 
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or  and  Mondaj,  u  tlie  c&k  may  be,  Bhall  b* 
held  on  the  Uonday  of  tne  preceding  week.  The 
December  term  of  the  circalt  court  of  Richmond 
county  commeuoed  on  the  Tuesday  after  the  first 
Montuy,  so  that  the  December  rules  of  that  coun- 
ty wen  thrown  back  to  the  last  Monday  in  No- 
Tsmber,  which  oocnrred  on  the  ^th.  Heid.  that, 
proceu  having  been  returned  on  Monday,  Novem- 
her  4th,  the  clerk  had  uo  power  to  dismiai  the 
ease  for  failure  to  file  the  oiaclaratlon  at  the  De- 
cember rulee;  a  month  not  haTlng  elained  be- 
tween  the  execution  of  the  prooew  and  inch 
mlea. 

{Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  SI  134-139;  Dec.  Dtg.  | 
58.*] 

Error  to  Circuit  Court,  Kussell  County. 

Action  by  C.  W.  House  against  the  Uiii- 
versal  Cmsher  Corporation.  Judgment  for 
defendant^  and  plaintiff  bilnga  error.  Be- 
rersed. 

S.  B.  Qnlllen  and  W.  A.  Ayers*  both  of 
Lebanon,  tor  plalntUC  in  error.  Buma  & 
Kelly,  of  hebaacm,  tea  d^eodaut  in  error. 

KBITH,  P.  Plaintiff  in  error  InaUtuted  in 
the  drcnlt  court  ot  Buaaell  comity  an  action 
of  trespass  on  the  caae  against  tlie  Univer- 
sal Crusher  Company.  Process  was  issued, 
returnable  to  the  first  November  rules,  101% 
and  the  clerk  made  the  following  entry  upon 
his  rale  book: 

•*1912.  1st  NOT'r  Bules.  FiDcess  execated 
and  continued  for  declaration.  1912.  2nd 
NoT'r  Bules.  Continued  for  declaration. 
1912.  iBt  December  Bulea.  Dismissed  for 
want  of  declaration." 

At  ttie  ynmiwy  term  of  the  drcuit  court 
the  plaintiff  in  error  moved  the  court  to  be 
permitted  to  file  his  declaration,  to  whldi  Uie 
defendant  objected,  whereupon  the  court  re- 
jected the  motion  and  refused  to  permit  the 
dedaiatKm  to  be  filed,  and  the  suit  stood 
dismissed,  and  thereupon  a  writ  of  error  was 
awarded  by  one  of  the  judges  of  this  court' 

The  petition  insists  tliat  the  retom  of  the 
process  "executed"  Is  not  snffldent,  but  is 
wholly  void  under  section  8227  of  the  Codew 

[1]  We  do  not  deem  It  necessary  to  pass 
upon  the  question  thus  raised,  for  Its  deci- 
sion is  Immaterial  to  the  proper  disposition 
of  this  case.  Process  to  commence  a  suit  is 
part  of  the  record  for  the  purpose  of  amend- 
ment, and  the  court  will  look  to  the  return 
thereon,  when  necessary,  not  only  to  show 
the  date  of  the  return,  bnt  also  the  date  of 
Its  execution.  Sands  v.  Stagg,  106  Ta.  444, 
S2  S.  E.  68S,  54  S.  El.  21. 

Section  3241  of  the  Code  provides  that  "If 
one  month  elapse  after  the  process  is  return- 
ed executed  as  to  any  one  or  more  of  the  de- 
fendants, without  the  declaration  or  biU  be- 
ing filed,  the  clerk  shall  enter  the  suit  dis- 
missed, althot^^  none  of  the  defendante  have 
appeared." 

In  this  case  the  writ  was  returnable  on 
Monday,  November  4tti,  whltSk  was  the  first 
role  day.   The  service  of  process  was  then 


noted  and  the  case  was  continued  for  a  dec- 
laration. At  second  Nov«nber  rules  it  was 
again  contlnned  for  a  declaration,  and  at  De- 
cember roles  it  was  dismissed. 

Now  section  8236  of  the  Code  provides 
that  rules  shall  be  held  on  tlie  first  and  third 
Mondays  in  every  month  and  shall  continue 
for  three  days,  but  that  where  the  term  of 
a  drcnlt  court  or  the  chancery  court  of  the 
dty  of  Richmond,  or  of  a  corporation  court 
designated  for  tbe  trial  of  dvU  cases  la 
which  Juries  are  required,  happens  to  com- 
mence on  the  first  or  third  Monday  In  a 
month,  or  on  either  of  the  two  following 
days,  the  rules  which  would  otherwise  bave 
been  held  on  the  first  or  third  Monday,  as 
the  case  may  be,  shall  be  held  act  tbe  Mon- 
day of  the  preceding  week. 

[2]  The  time  for  tbe  commencemoit  of  the 
terms  of  the  several  courte  Is  fixed  by  genov 
al  lav,  ot  wbSeli  the  court  takes  judldal  no- 
tice. 

[8]  Tbe  December  term  of  the  drcuit  court 
of  Russell  county  commences,  according  to 
law,  on  the  Tuesday  after  the  first  M<mday, 
so  that  the  December  rules  were  thrown  back 
to  tbe  last  Monday  in  November,  which  oc- 
curred on  Qie  26th,  TtiB  process  having  been 
returned  on  Monday,  Novemba  4th,  and  De- 
cember rules  occurring  on  Monday,  Novem- 
ber 26th,  and  the  derk  having  entered,  as  ap- 
pears by  the  record,  the  dismissal  of  the  case 
for  want  of  declaration  at  first  December 
rules,  one  montiti  had  not  elapsed  after  the 
process  was  returned  executed,  and  It  follows 
that  ,  the  case  should  have  been  restored  to 
the  dodtet  and  plaintiff  In  wror  permitted  te 
file  his  dedaratlon. 

We  are  of  opinion  that  the  Judgment  most 
be  reversed,  and  the  case  remanded,  for  far- 
ther proceedings  to  be  had  not  In  conflict 
with  this  opinion. 

Reversed. 

WHIITLI^  absent 

BURNER  V.  BURNER. 

(Supreme  Court  of  Appeals  oi  Virginia. 
Nov.  20^  1913.) 

1.  TsNDOB  AND  PuacsASEs  (|  i2Q*) — Pxa- 

VOBMANCB  OF  CONTRACT. 

.  Where  tbe  deed  by  which  complainant  con- 
veyed to  defendant  provided  that  complainant 
Khould  within  five  years  from  the  date  thereof 
go  to  defendant  and  ascertain  whether  he  was 
satisiied  with  the  transaction,  and,  if  be  was  not, 
complainant  should  pay  iiim  a  certain  sum,  and 
receive  a  reconveyance,  a  statement  by  defend- 
ant upon  complainant's  request  whether  he  de- 
sired a  reconveyance,  that  "I  am  about  of  tbe 
same  opinion  that  I  was  when  the  transaction 
was  had;  get  your  money  ready,"  meant  tiiat 
defendant  was  dissatistied,  and  intended  to  re- 
convey  and  receive  back  the  sum  paid. 

[Ed.  Note.— For  other  caees,  see  Tendor  and 
Purchaser,  CenL  D4g:  %%  21&-ai7;  Dec  Dig.  | 
120.*] 


•Tor  otliw  eases  see  same  tcvlo  and  seetion  NUMBER  in  Dec.  Die  A  Am.  I>ls.  K^'Ho.  Ssrtss  ft  Rsp'r  Xndezei 

Digitized  by  Google 


BUBNJfiB  BUBMXB 


1051 


2.  ViNIWB  AND    PUBOHABB  12iy*)— OOH- 
TKACT— GONffTBUCnON. 

A  deed  provided  that  it  VM  exprmly  JUtr 
dentood  by  the  partiei  that  tlie  grantor  aboald 
withiD  five  yean  from  the  date  thereof  fo  to 
grantee,  and  ascertain  whether  he  was  satisfied 
with  the  tranBaction,  and.  It  not  satlafied,  the 
grantor  should  pay  him  the  amoant  received  for 
the  land,  and  nantee  should  reconvey  the  land 
to  grantor,  and,  if  grantor  failed  or  refused  to 
pay  Bucb  amount  to  grantee,  he  agreed  to  con- 
vey to  grantee  another  tract  in  addition  to  the 
tract  herein  conveyed.  Beld  that,  if  giantee, 
whoi  approached  on  the  subject  within  five  years 
from  the  date  of  the  deed,  declared  that  he  was 
not  satisfied  with  the  transaction,  grantor  was 
entitled  to  a  reconveyance  upon  paying  grantM 
the  price  p^d  for  the  land. 

[Bd.  Note^FoT  other  eases,  see  Vendor  and 
grchaser.  Oent  Dl»  H  216-217 ;  Dee.  Dig.  { 

3.  VeNDOK  AlTD  PUBOHASEB  a  120*>— PEBFOnt- 
ANCB   OV  OORDinOirft— TlHB  OF  FKBVOBM- 

ANCE. 

Where  a  deed  provided  that  grantor  diould 
within  five  years  after  date  ascertain  from  gran- 
tee whether  he  was  satisfied  with  the  transac- 
tion, and,  if  he  was  not,  graqtor  shonld  pay  him 
the  price  of  the  land,  and  grantee  should  recon- 
vey, grantor  was  wtitled  to  a  reasonable  time 
before  the  expiimtion  of  such  five  Tears  to  raise 
the  money  to  perform  his  part  or  the  contract, 
and  seven  days  before  the  expiration  of  such  pe- 
riod was  a  reasonable  time,  so  that  he  could  as- 
certain grantee's  wishes  seven  days  before  that 
time  in  absence  of  objection  at  the  time  tiiat  the 
full  five  years  had  not  expired.  / 

(Ed.  Mote.— For  other  cases,  see  Vendor  and 
gudiasw,  Gent  Dig.  |f  216-217;  Dec.  Dig.  | 

4.  Tehdob  and  Pubohabbb  (f  l20*)— Peetobh- 

AKCB  of  CONDniON--SDFFICIBNCT. 

Where,  pursuant  to  a  deed  whldi  provided 
that  grantor  should  ascertain  five  years  after 
the  date  <ii  the  deed  whether  grantee  was  satis- 
fied with  the  transaction,  and.  If  not,  should  re- 
fund the  price,  return  and  receive  a  reconvey- 
ance, grantee  stated  that  he  was  dissatisfied 
when  questioned  on  the  subject  seven  days  be- 
for  the  ezpintion  of  the  five  yean,  when  gran- 
tor went  to  some  expense  and  trouble  in  raising 
the  money  to  pay  for  a  reconveyance,  grantee 
could  not  afterwards  change  bis  mind  and  reftue 
to  reconvey  on  the  ground  that  grantor  did  not 
wait  until  the  exact  expiration  ot  the  five-year 
period. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  U  21&-Z17 ;  Dec.  Dig.  | 


Appeal  from  CSrcait  Ooort,  Fags  Gotmty. 
Suit  hj  DftTid  F.  Burner  against  William 
HL  Burner.   From  a  decree  dismissing  the 

bill,  complainant  appeals.  Reversed. 

M.  L.  Walton,  of  Woodstodi,  and  B.  B. 
Parka,  of  Luray,  for  appellant  Leedy  & 
Berry,  of  Luray,  for  appellee. 

CARDWEUj,  J.  David  F.  Burner,;  appel- 
lant, and  William  E.  Burner,  appellee,  are 
brothers,  and  In  April,  1907,  were  cotermi- 
nous landowners  in  the  Massanutton  section 
of  Page  county,  Va.  In  the  early  part  of 
1907  appellant  was  desirous  of  obtaining  a 
loan  of  $1,500  to  meet  certain  business  en- 
gagements, and  had  arranged  for  th}s  loan 
from  one  Aahby  Fnltz,  to  be  secured  by  deed 
of  trost  on  a  certain  14-aore  tract  of  land  ad- 


joining the  lands  of  blmaelf  and  aiipellee. 
About  four  days  after  the  arrang^Tnent 
agreed  on  with  Fulti,  but  before  it  was  con- 
summated, appellant  had  a  talk  with  appel- 
lee, telling  him  of  the  arrangement  wltb 
Fultz  and  in  that  connection  appellee  sug- 
gested to  appellant  that  It  mli^t  be  well  for 
him  (appellee)  to  borrow  the  money  ot  Faltx, 
in  which  event  be  would  loan  it  to  appellant^ 
and  have  bim  execute  a  deed  to  appellee  for 
the  14  acres  ot  land,  upon  terms  and  stlpula- 
tl<AS  mutually  agreed  upon.  The  diang^  tn 
the  transaction  proposed  by  appellee  was 
mm  desirable  to  appellant  as  be  states, 
first,  because  he  would  be  borrowing  the  mon- 
ey direct  from  bis  brother  rather  than  from 
Fulti;  who  was  of  no  kin,  and,  second,  be- 
cause under  the  stipulations  agreed  on  with 
bis  brottier  be  (appellant)  would  hare  no  in- 
terest to  pay  on  the  loan,  as  the  brother  was 
to  take  immediate  posaesBion  of  tbe  land, 
and  crop  tbe  same,  wbicb  crops,  it  was  ctm- 
sidered,  by  reason  ot  tbe  quality  of  tbe  land, 
uiwn  proper  cnlttvation.  would  afford  ample 
compensation  for  the  loan  In  lieu  of  tbe  regu- 
lar payment  of  interest  tbat  appellant  would 
have  been  compelled  to  pay  Fults  in  the 
evoit  tbat  the  loan  was  made  by  biro. 

Appellee  borrowed  the  91,600  of  Fults,  and 
turned  the  same  over  to  appellant,  who  co- 
temporaneously — that  Is,  on  April  20,  1907 — 
executed  tbe  deed  out  of  which  this  litigation 
arises,  conveying  to  appellee,  in  considera- 
tion of  the  sum  of  $1,500  cash  in  band  paid, 
and  with  covenants  of  general  warranty  of 
title,  tbe  said  14  acres  of  land,  describing 
the  same  as  to  locality  and  boundaries,  and 
stating  sources  of  title,  etc.;  but  said  deed 
contains  the  following  conditions  and  stipu- 
lations: 

"It  is  expressly  understood  and  agreed  to 
by  the  parties  to  this  conveyance  tbat  the 
said  D.  F.  Burner  shall  within  five  years 
from  the  date  of  this  deed  go  to  Wm.  E.  Bur- 
ner, and  ascertain  from  him  whether  he  is 
satisfled  with  this  transaction  or  not  It  the 
said  Wm.  B.  Burner  la  not  satisfied  with  the 
aald  transaction,  then  the  said  D.  F.  Burner 
shall  pay  him  the  sum  of  $1,600  Id  cash,  and 
tbe  said  Wm.  E.  Burner  shall  reconvey  the 
land  herein  conveyed  to  the  said  D.  F.  Bur- 
ner. If  the  said  D.  F.  Burner  shall  fall  or 
refuse  bo  pay  to  the  said  Wm.  E.  Burner  the 
said  sum  of  $1,600,  then  the  said  D.  F.  Bur- 
ner agrees  and  binds  himself  to  convey  to 
said  Wm.  E.  Burner  another  tract  of  land, 
containing  16  acres  of  upper  land  now  own- 
ed by  him,  in  addition  to  the  tract  herein 
conveyed.  If  the  said  D.  F.  Burner  shall  sell 
the  said  16-acre  tract  of  land  within  the 
next  five  years,  he  shall  not  sell  It  for  less 
than  $600,  and  shall  pay  over  the  proceeds 
thereof  to  the  said  Wm.  B.  Burner  when 
sold." 

There  are  other  conditions  spedflcally  set 
forth  in  the  deed  which  required  appellee  to 
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fence  and  farm  the  land  properly,  and  trim 
tbe  apple  trees,  and  to  otwerre  the  rotation 
of  crops,  espedally  as  to  com. 

Said  deed  was  pnHoptly  recorded,  and  ap- 
pellee immediately  took  fall  imssesslon  of  tbe 
land,  and  has  ever  since  enjoyed  all  the  bene- 
fits derived  th«refrom.  It  will  be  observed 
that  not  <mly  was  said  conv^ance  of  the  14 
acres  of  land  conditional,  but  expressly  stlp- 
nlated  that  within  five  yean  from  Its  date 
the  grantor  (i^ijieUanQ  ahonlld  have  the  right 
toaiedeem  the  land  and  secnre  a  reconvey- 
ance  thereof  to  him  from  appdlee^  provided 
he  went  in  person  "within  five  years  from 
the  date  of  this  deed  (April  SO,  1907)  to  ap- 
pellee, and  a8o»tali»d  from  him  whether  he 
was  satisfied  with  the  transacttoa  or  not, 
and,  in  the  event  that  appellee  opressed 
himself  not  satlitfted  with  tbe  transaction, 
Qien  appellant  waa  to  pay  appellee  91,000 
in  cash  (9100  <rf  whldi  was  to  be  a  boan*), 
and  upon  the  reo^pt  of  wbldi  apptf  lee  was 
required  to  reoonvey  the  land  to  appellant. 

App^an^  bdng  dednnis  and  d^»rmined 
to  secnre  a  reomv^ance  of  said  land  to 
blm  within  the  five  years,  provided  he  conld 
raise  the  snm  of  91iflO(^  whldi  was  neeeesary 
to  accomplish  this  purpose,  went  to  see  ap- 
pellee at  his  home  on  the  18th  day  of  April, 
1912,  which  was  within  five  years  from  the 
date  of  the  said  deed,  and  wltUn  only  seven 
days  before  the  explratUm  <tf  the  said  five 
years,  and  intwmed  lilm  as  to  the  object  of 
his  visit,  and  propounded  to  apprise  tbe 
question  Indicated  In  said  deed,  "whether  he 
was  satisfied  with  the  transaction,^  and  In 
reply  apptilee  stated  spedfically,  and  with- 
out qualification  or  evasion,  that  "he  had 
the  same  opinion  with  reference  to  the  trans- 
action that  he  had  in  the  first  place^  and  told 
appellant  to  get  his  money  ready,"  meaning, 
unquestionably,  the  $1,600  which  It  was  nec- 
essary for  appellant  to  raise  in  order  to  se- 
cnre a  reconveyance  of  the  land  to  Mm,  and 
within  a  few  days  after  this  appellant  raised 
tbe  $1,600  by  a  loan  from  a  bank  at  Lnray, 
and  carried  It  to  the  office  of  appellee's  attor- 
neys, where  he  was  present,  and  proposed  to 
turn  over  tbe  $1,600  to  him  upon  his  re- 
conveyance of  said  land  to  appellant;  but 
appellee,  though  not  denying  at  any  time 
that  he  had  expressed  himself  as  not  "sat* 
Isfled  with  the  transaction,"  and  told  appel- 
lant to  get  his  money  ready,  refused  to  re- 
ceive the  money  and  to  execute  a  reconvey- 
ance of  the  land  to  appellant,  stating  at  no 
time  any  r^son  for  his  refusal,  except,  "1 
have  changed  my  mind,  and  intend  to  keep 
the  land."  Whereupon,  appellant  filed  his 
bill  In  this  caus^  setting  vj}  the  facta  above 
recited  and  other  &cta  as  to  tbe  trausactloD 
between  himself  and  Us  brother,  appellee, 
and  inraylng  that  the  latter  be  required  to 
spedfically  poform  hia  contract  with  aivel- 
lant  toudilng  tlie  said  land  In  strict  con- 
formity with  the  terms  of  their  contract  evl- 
denced  by  aaid  deed  of  April  20, 1907. 


or*. 

upon  the  hearing  of  13ie  cause  npcoi  the 
bill,  tbe  answer  of  appellee  thereto,  and  dep- 
ositions taken  <m  behalf  of  the  respective 
parties,  the  learned  Judge  of  the  circuit  court 
entered  the  decree,  which  is  brought  under 
review  in  this  appeal,  denying  the  relief 
prayed  for  In  Ibe  bUl,  and  dlamlsaed  t3» 
tame,  wlOi  costs  to  app^lee, 

An>dle^  In  hie  answer  to  Oie  Un,  while 
not  spectfically  denying  Its  allegattons^  takes 
the  position  ^t  Om  omveyance  of  tlie  14 
acres  of  land  was  a  conveyance  of  an  ab- 
solute title  to  the  land  to  tdm,  and  In  no 
sense  Intended  as  a  security  tor  the  loan  of 
the  $1,000  to  Uw  wntdlant,  oontendlng  that 
by  the  terms  of  the  deed  a  privilege  was 
served  to  him  of  reconveylng  the  land  at 
the  end  of  five  years,  and  demanding  tbe  re- 
paymoit  to  him  of  the  purchase  mosey ;  "but 
thla  privilege  was  accorded  to  hln^  and  was 
left  entirely  to  hUa  discretlcm  under  the  terms 
of  said  deed."  His  answer  further  states  tbe 
position  of  appellee  to  be  that  he  was  not 
obliged  to  enrdse  his  discretion  as  to  wheth- 
er he  woul^keep  the  land  or  reconv^  it  to 
appellant  until  the  end  of  the  five  years. 
He  admits  that  the  appellant  came  to  him  a 
few  days  before  the  expiration  of  the  five- 
year  period,  apd  asked  him  what  he  was  go- 
ing to  do  about  It  (the  land  transaction), 
to  which  inquiry  he  then  and  there  replied, 
"I  am  about  of  the  same  opinion  ttiat  I  was 
when  tbe  transaction  was  had;  get  your 
money  ready,"  *intendlng  further  to  tell  htm 
(while  he  was  under  no  obligation  to  do  bo 
at  that  time)  that  he  was  satisfied,  and  did 
not  expect  to  reconvey  the  land,  unless  some 
serious  acddoit  happened  to  the  land  be- 
tween that  time  and  the  expiration  of  the 
said  period  of  five  years,  sudi  as  a  flood;  but 
the  said  plaintUf  immediately  left,  seemed  to 
get  In  a  tremendous  hurry,  and  did  not  give 
your  respondent  time  to  say  anything  in  ex- 
planation of  his  Jesting  remark." 

It  appears  from  the  evidence  that  this  14 
acres  of  land  was  liable  to  overflow  when 
there  was  a  freshet  In  the  Shenandoah  river, 
which  might  result  in  carrying  off  the  fertile 
soil  otx  the  land,  rendering  It  of  little  or  no 
value,  and  the  view  taken  by  appellee  appar- 
ently is  that  his  brother,  tbe  appellant,  had  no 
rights  under  tbe  terms  of  the  deed,  but  he  (ap- 
pellee) could,  up  to  the  last  moment  of  tiie  five 
years,  In  case  the  land  by  reason  of  a  flood 
or  from  any  other  cause  became  of  lees  value 
or  of  no  value  at  all,  dedare  his  dissatis- 
faction as  to  the  transaction,  And  throw  the 
land  back  on  appellant  As  to  tbe  statement 
that  appellant  was  in  such  a  hurry  on  April 
13*  1912,  that  he  (appellee)  did  not  have  time 
to  explain  "bis  Jesttng  remaA,"  appeUun^ 
when  teatiiyng  in  this  causey  aftw  stating 
that  he  had  heard  trom  several  sources  that 
his  brotSier  was  dissatltfed  with  the  land 
transaction,  stated:  was- to  ga  to  him 
witUn  five  years  and  ascwtain  tbe  qnestlon 
whether  or  not  he  was  satisfied^  and,  if  be 
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was  —tlifled.  It  would  make  a  dear  deed. 
^  and.  If  be  ynm't  aatlafled,  and  llirawed  the 
Idece  of  land  nnm  me,  that  I  waa  to  go  and 
raise  the  11.600?  and  pay  it  to  tlm.  I  did  00 
on  the  Ifttb  day  of  April,  1A12.  When  I  went 
to  blm.  I  aaTB,  *Wfllle.  I  hare  ome  to  ascer- 
tain the  qnestlon  irtiether  or  not  yon  are  aat- 
Isfied  with  the  transacOim  of  this  land.'  He 
says,  *I  have  the  same  opinion  that  I  had 
when  we  made  the  deaL'  I  says,  thai,  I 
says,  '^^111^  tiien  yon  ham  throired  that 
land  vpon  me?  and  he  says,  Tes.  dr.* 
*WeU.'  I  says,  'then  that  Betaes  It.*  I  waited 
abont  two  mlnntes;  1  started  right  bade  by 
WUlle  Bnmsr,  and  I  says.  'Now,  WUUe^  I 
am  going  to  see  whether  or  not  I  can  raise 
this  mon^,  and,  if  I  can't  raise  this  money, 
I  will  come  back  to  you  In  two  or  three  days 
from  now,  and  go  and  glre  yon  a  clean  deed 
for  the  16  acres  of  land  that  I  have  men- 
tioned In  the  deed.  •  •  * '  On  the  16tb 
day  of  April,  191%  I  went  down  by  my  broth< 
er  Willie  E.  Burner's  house,  and  asked  where 
he  was,  and  be  was  over  to  the  bam  fixing 
to  come  to  town.  I  went  down  to  the  bam, 
and  told  Willie  Burner  that  I  had  the  money 
ready  to  pay  him  the  $1,600  casta  that  I 
agreed  to,  and  I  wanted  him  to  come  to  Lu- 
ray,  and  make  me  a  deed  for  the  piece  of 
land  back.  He  says,  *I  have  studied  over 
the  matter,  and  I  have  agreed  to  hold  It' " 
Appellant  farther  states  that  he  then  went 
to  the  bank  In  Luray,  got  the  f 1,600,  and,  In 
com[}any  with  one  of  his  neighbors  (who  tes- 
tified in  this  cause),  went  at  once  to  the  office 
of  appellee's  attorneys,  where  he  met  appel- 
lee, and  said  to  him,  "Willie,  I  have  the  $1,- 
€00  here  and  to  count  the  f 1,600  due  you  ac- 
cording to  contract  that  I  have  with  you; 
will  you  receive  Itr  and  he  said,  "No,  sir." 

Two  witnesses  testifying  for  appellant 
prove  that  appellee,  before  the  ISth  of  April, 
1912,  had  on  two  s^rate  occasions  declared 
tbat  he  was  not  satisfied  with  the  transac- 
tion had  with  appellant  with  respect  to  the 
land  in  question,  and  intended  "to  throw  it 
up."  J.  Daniel  Burner,  a  brother  of  appel- 
lant and  appellee,  testifies  that  on  the  same 
day,  April  13,  1912,  and  after  appeUant  had 
been  to  the  home  of  appellee,  witness  saw 
the  latter,  and  bad  a  conversation  with  him 
about  this  land  matter  to  the  following  ef- 
fect: "Now  state  what  that  conversation 
was  you  had  with  him  there  and  then.  A. 
Wdl.  I  went  to  him,  and  told  him  tbat  I 
bad  beard  he  had  throwed  np  the  land 
on  David,  and  be  said,  'Tes,  sir.'  I  said,  *I 
tblnk  it  was  one  of  the  worst  day's  woric 
you  have  don&*  He  asked  me  what  my  aa- 
tbority  WAS,  and  I  told  blm  that  dlfEerent 
men  were  waiting  to  get  the  land,  and  I  was 
sorry  to  see  anybody  else  get  it  Q.  Did  WU- 
Uam  Burner  tdl  yon  out  plainly  that  he  had 
thrown  the  land  ni^  and  was  not  going  to 
ke^  it;  and  had  so  told  brother  David? 
A.  He  Just  told  me  tbat  he  had  thrown  it  up, 
and  tbat  was  all  be  said  when  I  asked  him." 


1058 

[1]  The  whole  deCoiae  of  appellee  to  tbis 

suit  rests  upon  bis  oontraitlon  that  be  was 
actually  ojtiUed  to  bold  said  land  for  five 
years  from  the  date  of  the  deed,  and  in  the 
meantime  was  not  compelled  to  say  whether 
be  was  sattsfled  or  not,  although  tbat  ques- 
tbm  was  asked  him  by  appellant  The  &ct 
tbat  he  did  speak  and  ttnaOae  bis  rj^t  of 
option  reserved  to  blm  In  the  deed  when  ap- 
proached on  the  subject  ApiU  IB,  1912,  Is 
wholly  Inoonslstettt  wllb  the  contention  he 
is  now  making.  Hb  donbtlesa  ml^t  have 
said,  and  with  propriety  and  reason^  to  ap- 
pellant, "I  have  till  the  last  day  of  the 
five-year  limit  to  say  irtiether  I  am  cUssatis- 
fied  and  prefer  to  give  op  the  land  according 
to  the  tsnuB  of  the  deed,"  which  privilege 
he  did  not  exerdae,  but  instead,  as  he  ad- 
mits, replied,  "I  am  about  of  the  same  opin- 
ion that  I  was  when  the  transaction  was 
had;  get  your  money  ready."  dearly  mean- 
ing that  be  was  dissatisfied,  and  Intended 
to  reconvey  the  land  to  appellant,  and 
get  the  $1,600  stipulated  for  In  the  deed. 

it]  Whether  the  change  of  appellee's  mind 
Is  due  to  not  realizing  an  expectation  that 
appellant  could  not  raise  the  $1,600,  in 
which  event  he  would  be  entitled  to  a  con- 
veyance of  the  additional  16  acres  of  land, 
or  to  Informatiou  that  had  come.to  taim  that 
the  14  acres  was  worth  more  than  the 
$1,600;  as  the  evidence  in  this  cause  dearly 
proves,  is  ImmateriaL  The  deed  In  question 
was  donbUess  written  by  a  layman,  and  the 
terms  of  the  agreement  It  purported  to  set 
out  are  not  very  dearly  stated;  but  from 
a  reading  of  the  whole  deed  it  is  to  be 
ascertained  that  it  reserved  to  tbe  grantor 
(appellant)  certain  rights  In  tbe  land  con- 
veyed, Indndlng  an  option  to  take  a  recon- 
veyance of  the  land  to  himself  upon  bis 
paying  to  the  grantee  (appellee)  $1,600,  pro- 
vided that  appellee,  when  approached  on 
the  subject  within  five  years  from  the  date 
of  tbe  deed,  declared  tbat  he  was  not  satis- 
fied with  the  transaction  redted  therdn. 

[3, 4]  It  seems  to  us  entirely  reasonable 
that  appellant  went  to  appellee  several  days 
before  the  expiration  of  the  five  years  to 
ascertain  from  him  whether  or  not  he  was 
satisfied,  for,  if  he  declared  himself  dis- 
satisfied, and  pnq>osed  to  "throw  np"  the 
land  upon  appellant,  the  latter  was  mtUled 
to  a  reasonable  time  to  raise  the  necessary 
moDiey  to  perfwm  bis  part  of  tbe  contract 
and  tbe  time  be  gave  bimsdf  to  accomplish 
tbat  purpose  was,  we  think,  entirely  reason* 
able.  WbML  appellee  answered  tbe  question 
put  to  him  by  appellant  on  April  IS,  1912, 
as  he  did,  it  was  dearly  tbe  right  of  ap- 
pdlant,  reserved  to  him  by  the  terms  of  the 
deed,  to  that  and  tbere  ezerdse  his  t^on 
to  pay  appellee  the  $1,600,  and  call  for  a 
reconveyance  of  tbe  14  acres  of  land  to 
him.  By  the  deed  of  the  14  acres  of  land 
to  appellee.  It  was  made  tbe  imperative 
duty  of  appellant  to  go  to  blm  within  five 


Digitized  by  Google 


19  BOUTHKASTURN  RBFOBTHB 


rears,  and  aA  Urn  U  be  waa  Batisfled  with 
this  laDd  transaction,  and.  this  harlng  been 
done  within  a  reasonable  time  before  the 
expiration  of  the  time  limit,  and  appellee 
having  declared  hlmadf  dlssatlsfled,  and 
after  appellant  had,  at  some,  expense  and 
trouble,  raised  the  necessary  money  for  him 
to  carry  out  bis  option  to  take  the  land 
back.  It  would  be  unjust  and  contrary  to 
equity  and  good  consclMice  to  permit  appel- 
lee to  change  bis  mind,  and  refuse  to  recon- 
vey  the  land  to  appellant 

We  are  therefore  of  opinion  to  rererse  the 
decree  appealed  from,  and  to  'remand  the 
cause  for  further  proceedings  to  be  had 
therein  In  accordance  wltb  the  rlews  ber^ 
ezpreswid. 

Heversed. 


POWHATAN  LIME  GO.  T.  AFFLECK'S 

ADM'B. 

(Supreme  Court  of  Appeals  of  Vlr^nla. 
Not.  20,  1913.) 

L  Nbquoircs  ({  aS'j—GoNTBIBnrOBT  Nbo- 
ZJOENCB— APPLICATIOR  OF  DOCTBIHB. 

The  doctrine  of  contributory  negligence  Im- 
plies the  existence  of  negligence. 

[EM.  Note.— For  other  cases,  see  Ne^lgmce, 
Gent  Dig.  H  88, 94;  Dea  I>ig.  i  60.*] 

2.  Masteb  and  Servart  (1  288*)— QunmoH 
FOB  JuRT— Mabisb'b  NnauGKnoB— Uhbais 

Flacb  to  Work. 

On  evidence  in  an  action  for  Injuries  to  a 
servant  resulting  in  death,  held,  that  the  ques- 
tion of  defendant's  negligence  m  exposing  de- 
ceased to  risks  different  from  tbose  incident  to 
his  employment  and  for  which  he  was  unfitted  lie- 
cause  of  bis  lack  of  experience  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  lOOL  1006,  1008,  1010- 
10i;>,  1017-1033,  1036-1(M^  1046-1060;  Dec 
Dig.  I  286.*] 

3.  Masteb  and  Sbbtant  (|  230*)— Cortbibu- 
TOBT  Ngoliobncb— Scope  of  Eicflotubrt, 

The  fact  that  after  the  father  of  a  minor 
consented  to  Ms  employment  on  the  understand- 
ing that  he  should  not  do  work  of  a  dangerous 
chnracter,  the  master  assigned  him  to  dangerous 
work  wonld  not  estop  the  master  from  setting  up 
the  defense  of  contributory  n^ligence  to  de- 
teat  a  recovery. 

[Ed.  Note.— For  other  casM,  see  Maater  and 

Servant.  Cent  Dig.  H  687-700;  Dec.  Dig.  | 
230.*] 

4.  Masteb  aro  Sebtant  ({  289*)— Pebsonal 
Irjobies— Question  wb  Jubt— Contbibc- 

TOBT  NeOUOENGE. 

In  an  action  for  injories  to  a  servant  re- 
sulting in  death,  where  it  appeared  that  the  east 
side  of  a  track  where  he  was  killed  wae  a  dan- 
gerous place  In  which  to  put  an  inexperienced 
minor  to  work,  that  the  west  side  was  reasonably 
safe,  and  that  he  liad  been  warned  not  to  work 
on  the  east  side,  the  question  of  his  eontributoty 
negligence  was  tor  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Uaster  and 
Servant  Cent.  Dig.  ft  1089,  1091,  1092-11S2; 
Dec  Dig.  I  289.*] 

6.  Masteb  and  Sebvant  (|  240*)— Gortbibu- 

TOBY  NEaLIOERCB— DAROEBOUS  PLACB. 

Where  there  was  no  chock  under  the  wheel 
<tf  a  car  on  a  siding  next  to  an  embankment  <m 


the  premises  of  a  lime  eompany  lad  t  wmc 
gave  a  signal  to  move  the  cat  and  walked  tarn 
the  track  to  the  other  Mt  next  to  the  emisai- 
ment  where  there  waa  no  necessity  (or  bis  rojt 
and  such  ptHdtion  was  the  proximate  aw  if 
bis  Injury,  be  waa  niilty  of  oontrilwtoiT  vti 
genoe  as  a  matter  of  law  and  eoold  not  mfc 
[Ed.  Note.— For  other  cases,  see  Hitter  vi 
Servanti  Cent  Dig.  ft  761-7S6;  Dee.  Di^] 

6.  Tbiaz.  (i  243*>— iRsmnmoRfr-IiKoioi- 

ERCT.  . 

Where  two  instructions  given  on  Oe  in 
of  a  servant's  contributory  negUgence 
oncUabl^  it  would  be  Impossible  to  u; 
which  the  Jury  was  controlled,  tnd  ttt  iKo- 
Bistency  constituted  reven^ile  «nc. 

[Ed.  Note.— For  other  eassiL  see  Iiiil,CaL 
Dig.  iS  664.  666;  Dec  Dig.  | 

7.  NBaLIOERCE  (i  98*>-O0RTSIB1IT0RKBI- 
OBRCE— CoMPABATITE  Neouqebce. 

Where  it  appears  that  tfae  DccliceBeeid 
servant  has  contributed  as  an  efltcNnt  am  r 
the  injury  of  which  he  oom^alna,  the  eout 
not  undertake  to  M'eni^w  the  wfWgp«i^  & 
r^pective  parties. 

[Ed.  Note.— For  other  cases,  see  Ne|U93(t 
Cent  Dig.  {|9S,  165;  Dec  Dig.  1 98.*] 

Error  to  Circuit  Court,  Shenandoah  Gout: 
Action  by  Affleck's  Administrator  sgiiis 
the  Powhatan  Lime  Company.  Jadptest  t:r  \ 
plaintiff,  and  defendant  brinp  writ  of  az.: 

Reversed. 

Marshall  McCormlck.  of  Benyrille  P.  H 
G.  Cabell,  of  Richmond,  and  H.  L.  WiIdi 
of  Woodstock,  for  plaintiff  in  aror.  Tsvs 
nar  it  Banserman,  of  Woodstock,  and  C.  h-  j 
Gnyer,  of  Strasburg,  for  defendant  lo  em: 

KEITH,  P.  In  this  suit  Affleck's  adn^- 
trator  recovered  a  Judgment  ag&lnsi  ^  ; 
Powhatan  Lime  Company,  whldi  Is  ^i--" 
us  upon  a  writ  of  error.  i 

The  Powhatan  Lime  Company  Is  i  ^'  j 
glnia  corporation,  engaged  In  the  qaiirt-z^  j 
of  rock  and  in  the  mannfactnre  of  it  ^'  j 
lime  and  marketing  the  same  It  enpl*'^ ' 
number  of  servants,  and  one  of  Its  i^-- 
menta  provides  for  the  nailing  of  barren 
The  declaration  alleges  that  is  the  con^ 
of  Its  basiness  It  uses  complicated  nuctiu^ 
and  requires  the  performance  of  dntis  k 
the  part  of  Its  employes,  some  of  wbfdi  i-^ 
In  their  nature  dangerons;  that  as  i  P^'t 
of  Its  enterprise  the  defendant  reqofrM  la 
employes  to  move  cars  over  Its  track  &o° 
place  to  place  preparatory  to  loadiiv  ^ 
same  wltb  Ume  for  shipment,  these  can  ^ 
Ing  frequently  moved  down  an  iocUne « * 
spur  track,  and  whUe  they  rested  npon 
track  were  held  In  place  by  tightenlnF  ^ 
brakes  and  by  a  scotch  or  wedge  placed 
der  the  lower  n^beei  of  the  car,  and,  ■»| 
it  waa  necessary  to  move  the  car,  the  ^ 
were  of  course  loosened  tnd  the  icoteb « 
wedge  ti^en  ont 

Tbe  declaration  fnrthsr  aven  that 
Uam  L.  AlBedE,  who  was  a  minor,  was 
ployed  by  tbe  Umssbme  compsiv  ^ 
consent  of  his  father  to  labor  it  the  von^ 
nalUng  batrela  and  to  do  otter  m  «^ 


•For  atbmt  oassa  sss  sams  topis  and  ssotbrn  NUKBBR  la  Deo.  Dig.  4  Am.  Dig.  Kar-No.  BsriM  ft  tm'tJ'*^ 
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ot  of  a  mora  dangerous  chamctw;  that 
JBeck  wu  a  boy  16  yean  of  age,  of  amall 
tatare,  and  wanting  In  BtrengOi,  experience^ 
na  capacity;  that  defendant  aadgned  tbls 
i&nt  to  work,  the  dangera  of  which  be 
''aa  incapable  of  compr^iendlng  and  avoid- 
ig,  wlthont  any  Instmctton  aa  to  the  nian- 
er  in  which  the  same  was  to  be  performed 
nd  the  dangers  incident  thereto  guarded 
gainst. 

On  bebalf  of  file  defendant  the  fects  now 
mterlal  to  be  contfdered  are  that  at  the 
lace  of  the  accident  the  tracks  ran  north 
nd  eooth,  and  <m  the  rlj^t-hand  aide  of  the 
rack  there  waa  a  bank  or  cut  about  six  or 
even  feet  in  dcptti;  tluit  a  car  xvojectlng 
Tar  the  track  would  leave  a  space  of  only 
Ix  or  seven  Inches  bfAween  the  car  and  the 
auk;  that  owing  to  this  condition  It  was 
langenms  to  work  upon  the  east  side  of  the 
rack,  and  there  is  evidence  tending  to  prove 
hat  the  d^sndant  instrocted  ttie  plaintiff's 
Qtestate  not  to  go  npon  the  east,  side  of 
he  track  at  all  bnt  to  perform  his  duties 
ipon  the  west  sld^  which  there  is  evldeaice 
ending  to  show  was  a  reasonably  safe  placb 
Hw  plaintiff^  intestate  disregarded  this  In- 
■tmcdon,  went  upon  the  east  side  of  the 
rack,  and,  as  the  plaintiff  In  error  contends, 
bus  became  the  anther  ot  his  own  InJnry. 

There  were  a  nnmber  of  exertions  takm 
luring  the  progress  of  the  trial  to  the  ad- 
Dtsslon  of  evidoice,  but  we  find  no  error  in 
he  mllngs  of  the  court  with  respect  to  them, 
md  none  of  them  presents  any  question  of 
nfilclent  Interest  or  Importance  to  require 
!Drther  consideration.  A  number  of  instruc- 
lons  were  offered,  some  of  which  were  giv- 
m  and  others  refused,  bnt  In  the  main  we 
:l)lck  the  rulings  of  the  court  with  respect  to 
iiese  instructions  were  correct,  and  the  in- 
(tructions  given  were  quite  sufficient  to  en- 
ible  the  jury  intelligently  to  consider  the  eri- 
lence^  except  with  req^ect  to  two  instmo- 
iorw  which  deal  with  the  defense  of  con- 
tributory negligence,  one  of  which  waa  given 
It  the  instance  of  the  defendant  In  error  and 
^  other  at  the  instance  of  the  plaintUC  In 
»ror. 

M,2]  The  doctrine  of  contributory  n^U- 
!eace  Implies  the  existence  of  negligence. ' 
We  are  of  opinion  that  the  evidence  tends 
to  prove  n^llgence  on  the  part  of  the  plaln- 
lUt  in  error.  There  is  evidence  which  tends 
to  Bhow  that  the  boy  who  was  killed  was 
3Qly  16  years  of  age,  a  country  lad,  inexperi- 
^ced  in  the  use  of  machinery,  mentally  and 
physically  undeveloped,  and  of  small  stature 
rtiere  is  proof  that  his  father,  in  view  of 
these  (acts,  was  careful  to  inform  the  plain- 
t's In  error,  and  to  make  it  a  condition  of 
the  boy's  employment,  that  he  should  not 
be  placed  in  positions  of  danger ;  the  father 
stating  at  the  time  that  he  did  not  care  for 
Mm  to  go  about  machinery,  as  he  never  had 
any  experience.  The  result  was  an  un- 
derstanding with  the  plaintiff  in  error  that 
''B  waa  to  be  emplored  In  the  barrel  teoax^ 


ment  in  naiUng  barrels  or.  If  thera  was  no 
regular  work  in  that  department,  to  pick  np 
lime  or  unload  coaL 

From  the  facta  we  have  stated,  we  think 
the  jnxy  miglit  have  felrly  Infsrred  that  the 
defendant  company  bad  been  guilty  of  negli- 
gence in  exposing  the  boy  to  risks  different 
frcm  those  incident  to  his  ccmtract  of  em- 
ployment in  Uie  performance  of  duties  for 
which  he  was  nnfltted  by  reason  of  lack 
of  experience  and  skill. 

[I]  Ttut  contention  ot  tba  defendant  in  er- 
ror la  that,  by  reason  of  the  contract  of  em- 
ployment and  its  breach,  the  pla^tlff  in  er- 
rw  was  eabvped  to  make  the  defaise  of  oon- 
trlbntoty  negligence;  bnt  in  tills  view  we 
cannot  eoncnr.  AltJumgb  the  plaintiff  in  er- 
ror may  have  beat  guilty  of  negligence,  yet, 
if  the  contribntory  negUgence  of  the  de- 
fendant In  error's  Inteetate  contributed  to 
the  injury,  he  cannot  recover.  As  we  have 
sal^  contributory  negligence  on  the  part  of 
the  person  injured  always  implies  negligence 
<m  tihe  part  ot  the  person  causing  tlie  Injury. 

In  Labatt  oa  Blaster  and  Smrant,  p.  3982, 
I  1387,  the  doctrine  for  which  d^endant  in 
&Ka  ccmtenda  is  thus  stated: 

**It  Is  said  that  the  maater's  order  to  a  serv- 
ant to  do  work  outside  the  scope  of  his  origi- 
nal employment  operated  as  an  implied  assur- 
ance ttiat  the  new  duties  may  be  performed 
without  incurring  any  abnormal  risks.  Un- 
der tMs  theory  it  would  seem  that  the  master 
is  virtually  converted,  for  the  time  being,  into 
a  guarantor  of  the  servant's  safety.  Upon 
ttie  assumption  that  tbls  is  the  effect  of  ttie 
Indiana  decisions,  they  have  t>een  condemn- 
ed In  Alabama. 

"The  disapproval  -thus  expressed  is,  in  the 
opinion  of  the  present  writer,  well  founded. 
There  is  no  valid  ground  for  departing  In 
this  instance  from  the  genera)  principle  dis- 
cussed In  chapter  LXXX,  ante  [which  deals 
with  knowledge  as  an  element  of  the  mas- 
ter's llabllit7l.  It  should  be  observed,  how- 
ever, that  the  effect  of  the  sweeping  lan- 
guage used  by  the  Indiana  courts  is  consider- 
ably qualified  by  the  fact  that  the  defense  of 
an  assumption  of  the  risks  is  conceded  to  be 
a  bar  to  the  action  if  the  evidence  shows 
that  those  risks  were,  as  a  matter  of  fact, 
appreciated."  See  Braidl  Block  Co.  v.  Hood- 
let.  129  Ind.  827,  27  N.  B.  741;  Mary  Lee 
Goal  &  R.  Co.  V.  Gnambllss,  97  Ala.  171,  11 
South.  897. 

[4]  This  brings  us  to  the  defense  of  con- 
tributory neg^enc&  There  is  evidence,  as 
we  have  already  said,  which  tends  to  show 
that  the  east  side  of  the  track  was  a  danger- 
ous place  in  which  to  put  an  inexperienced 
youth  to  work.  The  west  side  of  the  trade, 
however,  the  evidence  tends  to  prove,  was  one 
of  reasonable  safety,  and  plaintiff's  Intestate 
was  warned  not  to  work  upon  the  east  side 
bnt  upon  the  west  side  only.  At  the  instance 
of  the  defendant  In  error  the  court  instructed 
the  jury  that:  "Contributory  negUgwice  on 
the  part  of  flte  decedent  Is  nidk  nsgTigsnoe 
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as  oontrUmtM  ffliectl7  to  and  Is  the  piozi- 
mate  cauaa  of  ttie  accident  or  Injuir  coiQ- 
plained  ot  and  that,  if  the  doCendant  relies 
upon  the  dafenae  of  oontrlbntoxr  n^cUgence 
upon  the  part  of  Ihe  decednit,  the  burden 
of  proof  of  anch  contributory  ntsUgence  rests 
upon  the  said  defendant,  nalesB  the  contriba- 
tory  negUgenoe  appears  from  the  plainttlTs 
own  evldenoe^  In  which  case  the  burdw 
shifts." 

[i]  On  behalf  of  fbe  plalntue  in  error  the 
court  Inetmcted  the  jury  ttiat:  "If  it  be- 
lieres  from  the  evidence  that  there  was  no 
chock  under  the  wheel  of  the  car  next  to  the 
embankment,  and  that  the  plalntiffa  intes- 
tate did  give  Uw  dgnal  to  FnuUiouser  to 
more  the  car,  walked  across  the  track  to  the 
other  Bide  ne^  to  the  embankment^  whoi 
there  was  no  necessity  for  bis  so  doing,  and 
this  was  the  proximate 'cause  of  his  Injury, 
If  the  Jury  bo  believes,  then  this  was  contribu- 
tory negUgenoe,  as  a  matter  ot  law,  and  the 
plalntUE  cannot  recover.  Su<di  omduct  died 
not  bare  been  the  sole  cause  of  his  Injury, 
but,  if  it  otmtrlbuted  to  his  Injury  and  anb- 
•eqnent  death,  this  Is  sufficient  and  the  ver^ 
diet  should  be  for  tlie  defendant." 

[t]  l^iese  two  instmettons  are  Irreconcil- 
able. The  instruction  asked  for  and  given 
at  tbe  instance  of  the  idalntlfl  In  ern»  is 
in  accordance  with  numoous  dedalcmB  of 
this  court,  while  that  given  on  behalf  of 
the  defendant  in  error  Is  wholly  at  variance 
with  it  We  have  h^  In  numerous  ^ases 
that,  where  such  Is  the  case,  it  would  be  Im- 
possible to  say  by  which  the  Jury  was  con- 
trolled, and  it  constitutes  reverstble  error. 

In  Hlchmond  Traction  Ga  v.  HUdebrand, 
incorrectly  reported  in  9S  Va.  22,i  the  court 
dealing  with  this  subject  usee  the  following 
language: 

"The  instruction  now  under  consideration 
is,  however,  not  merely  defective  but  an  en- 
tirely incorrect  statement  -of  tbe  law  well 
calculated  to  mislead  tbe  jury.  The  two 
instructions  are  Inconsistent  with  or  con- 
tradictory to  each  other,  and  it  Is  Impossible 
to  say  whether  tbe  Jury  was  controlled  by 
the  good  or  the  bad  in  reaching  their  conclu- 
sicm. 

"In  Thompson  chi  Trials,  vol.  2,  |  2S26,  it 
is  said:  'The  giving  of  instmctlons  which 
are  Inconsistent  with  or  contradictory  to 
each  other  is  error,  for  the  reason  that  the 
jury  will  be  as  likely  to  follow  the  good  as 
the  bad,  and  It  cannot  be  known  which  they 
have  followed,  and  which  way  soever  they 
go,  If  there  1b  an  appeal  or  writ  of  error, 
the  Judgment  must  be  reversed.  Therefore 
an  erroneous  Instruction  Is  not  cured  by  an- 
other Instruction  on  the  same  subject  which 
is  correct,  unless  the  former  is  by  the  latter 
spedflcaUy  withdrawn.'"  See  this  case  as 
reported  ln99ya.48,84S.BL888. 

The  same  doctrine  Is  maintained  in  0,  dt 
O.  Ry.  Oo.  T.  Whitlow,  104  Va.  90,  61  8.  B. 

1  Gorreetly  reported  in  84  &  B.  SSS^Bld. 


182,  where  It  Is  Mid;  ''Where  eontimdlctoTT 

instructions  on  a  material  point  In  a  case 
have  been  given,  the  verdict  of  the  jury 
should  be  set  aside  as  it  cannot  be  said 
whether  the  Jury  were  ccmtroUed  by  tbe  one 
or  the  othCT." 

And  so  in  the  case  of  Southern  By.  Co. 
T.  Hansbrougb,  107  Ta.  733,  60  &  B.  08:  **If 
contradictory  inrtmctlons  <m  a  material 
point  In  the  case  have  been  given,  the  v«- 
dlctr  of  the  Jury  "should  be  set  aside,  as 
it  cannot  be  known  ligr  whldi  llie  jury  were 
controlled.** 

The  same  doctrine  Is  stated  In  Ta.  &  C. 
Wheel  Go.  t.  Ohalktay,  98  Ta.  62,  84  S.  E. 
976;  N.  &  W.  By.  Oa  Mean,  99  Ta.  ISO. 
87  S.  B.  S40i  Rldimond  Pass.  &  Power  Ca 

Steger,  101  Ta.  319,«43  a  B.  612. 

if}  That  the  Instruction  giTCn  at  tbe  In- 
stance of  the  defendant  In  error  does  not 
correctly  propound  the  law  of  contributory 
negligence  as  establidwd  appears  from  tbe 
fbllowlI^;  decisions: 

In  N.  &  W.  By.  Oa  T.  Chmmer,  90  Ta.  763, 
40  S.  B.  S4,  the  law  Is  thus  stated:  is 
not  necessary  to  tJtie  defense  of  contributory 
negligmce  to  show  that  but  for  St  the  acdr 
dent  would  not  have  occurred.  It  Is  Plough 
to  show  that  tbe  negUgeoce  of  the  plaintiff 
contributed  to  the  Injury.  The  question  to 
be  determined  Is  not  whetliu  the  plaintiff's 
negligence  caused  but  whether  it  contribut- 
ed to  the  injury  of  whidi  he  complains.** 

The  position  of  this  court  Is  well  stated 
in  Richmond  Traction  Co.  v.  Martin,  102  Ta. 
209,  45  B.  B.  886:  "The  weU-known  rule  in 
this  daas  ot  cases  Is  that  a  plaintiff  seeing 
to  recover  damages,  for  an  Injury  caused 
by  the  negligence  of  the  defmdant  must 
himself  be  free  from  hegUgmc^  and,  U  it 
appears  that  his  negligence  has  contributed 
as  an  efficient  cause  to  the  Injury  of  which 
he  complains,  the  court  will  not  undertake 
to  balance  the  negUgoice  of  the  respective 
parties  for  tbe  purpose  of  determining 
which  was  most  at  fault  The  law  recog- 
nizes no  gradatlonB  of  fault  In  such  case, 
and  where  both  {Arties  have  been  guilty  of 
negligence,  as  a  general  mle^  there  can  be 
no  recovery.  There  is  really  no  distinction 
between  negligence  In  the  plaintiff  and  neg- 
ligence In  tbe  defendant,  except  that  the 
negligence  of  the  toimet  is  called  'contribu- 
tory negllg^ce."* 

Upon  the  whole  case^  our  conclusion  Is 
that,  while  there  is  evidence  trading  to 
show  negligence  upon  the  part  of  plaintiff  in 
error,  there  is  also  eridoice  tendins  to 
contributory  negligence  upon  the  part  of 
defendant  In  emx*n  intestate;  ttiat,  in  sub- 
ndttlng  the  nse  to  tlie  jury  upon  the  de* 
teoM  of  contrlbntory  neg)1a»nce,  the  court 
erred  In  giving  to  the  jury., inconsistent  In- 
structions; that  the  instruction  given  at 
the  instance  of  the  defendant  in  error  can- 
not be  reconciled  with  the  numerous  deci- 
sions of  this  court  dealing  with  this  suh- 
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ject,  while  ttu  IngtractlOD  asked  for  and 
gjTen  at  tiie  Instance  of  idalntUt  In  uror 
Ja  a  correct  ezpoiltlon  of  tlie  law. 

For  thla  error  we  are  constrained  to  re- 
verse the  case'  and  remand  It  to  the  circuit 
court  for  a  new  trial  to  be  had  in  accord- 
ance wtUi  Oie  Tlewi  herein  exprcaaod. 

Bereraed. 


STARES  T.  STORM'S  EX'B. 

(Sopreme  Court  of  Appeals  vt  mrgfida.  Mot. 
20.  1918.) 

1.  Equttt  (I  271*)— PuADiira— AinifDiiBiiv- 
SuBjxcT- MArrtB. 

Where  the  matter  of  amendment  to  a  bill 
if  similar  to  that  contained  In  a  bill  and  was 
either  known  to  complainant  or  might  well 
have  been  known  to  him  prior  to  the  argument 
of  the  demurrer  to  Us  original  bill,  bat  was 
not  brought  forward  until  the  demurrer  was 
sustained  on-  a  ground  involving  dismissal  of 
the  bill,  the  coart  properly  refosed  to  allow  It 
to  be  filed. 

[Ed.  Note.— For  other  cases,  see  Equity,  Gent 
Dig.  IS  558-660;  Dec  Dig.  §  271.*] 

2.  Mastkb  AMD  Skbvakt  (fi  I*)— Cbkation  of 
Relation— Ihpubd  Contbact. 

Where  plaintiff  at  the  age  of  IS  applied 
for  the  position  of  servant  to  deceased,  who 
accepted  him,  and  took  him  into  bis  home  and 
famished  him  with  shelter,  food,  and  clothing, 
in  retom  for  small  personu  services,  but  there 
was  no  contract,  express  or  implied,  to  pay 
plainUff  any  money  consideration  for  his  serv- 
ices,  no  other  relation  than  that  of  master  and 
servant  existed  between  the  parties. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  %  1 ;  Dec.  Dig.  i  1.*] 

8w  Masibb  Aim  SaavAira  (|  80*)— Rioar  to 

Waocb— PSBBinCFnON. 

In  such  case  the  services  were  not  ren- 
dered with  the  master's  assent  under  such  cir- 
cumstances as  raised  a  presnmption  tliat  the 
infant  plaintiff  expected  to  be  paid  or  the  mas- 
ter to  pay. 

[Ed.  Note.— Tor  other  cases,  see  Master  and 
Servant,  Gent  Dig.  H  107-127;  Dec.  Dig.  | 
80.*1 

4.  Masteb  and  Sebvant  (S  76*)  —  Services 
AND  Compensation  —  Masteb's  Oblioa- 

TION. 

In  SQch  case  there  was  an  implied  obligadon 
to  feed,  clothe,  and  lodge  the  infant  servant 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SS  105.  106;  Dec.  Dig.  ( 
76.*] 

6.  Infants  (I  B0*>— Gontbactv-Necesbabies. 

Such  contract  by  the  infant  servant  was  a 
contract  for  neceBsaries,  such  as  food,  cloth- 
ing, and  lodging,  which  he  had  the  right  to 
make. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent  Dig.  if  8,  68-61;  Dea  Dig.  &  50.*] 

6.  Gdabdian  and  Wabd  (S_6*)— "Guabdian 
Da  Facto"— "GuABDiAK  Dm  Son  Tobt." 
In  such  case,  where  the  master  did  not 
take  possession  of  any  property  belonging  to 
the  infant  servant  or  agree  to  pay  any  wages 
for  bis  services,  the  master  did  not  become  a 
"guardian  de  facto  or  de  son  tort,"  who  is 
purely  a  creature  of  a  court  of  tmaty  and  is 
one  who  takes  possession  of  an  infant's  prop- 
erty without  right  or  lawflil  authority  and  is 
required  to  account  therefor. 

[Ed.  Note^For  other  cases,  see  Guardian 
and  Ward.  Cent  Dig.  |  7;  Dec  Dig.  }  6.*] 


7.  Mastib  AND  Skbtart  Q  78*)— Masteb's 

ObUGATIOH— BDUOATXON  09  IVTANT  SeEV- 
ANT. 

In  snch  case,  where  the  infant  servant  was 
under  no  restraint  and  could  have  left  at  any 
time,  there  was  no  implied  obligation  that  the 
master  should  have  him  edocated. 

[Ed.  Note.— For  other  cases,  see  Blaster  and 
Servant  Cent  THg.  U  106,  106;  Dec  Dig.  { 

8.  Equitt  (I  48*)  — Gbodhds  o»  DB«Nsr  — 
Remedy  at  liAW. 

Where  an  infant  servant  after  leaving  the 
master's  service,  returned  at  the  request  of 
the  master,  who  promised  to  pay  him  f400  a 
year,  any  wages  due  the  complainant  for  such 
services  were  recoverable  by  action  at  law,  so 
that  be  could  not  file  a  bill  asking  that  a  court 
of  equity  award  him  such  amount 

[Ed.  Note. — For  other  cases,  see  Equity, 
Cent  Dig.  H  166,  168;  Dec  Dig.  |  48.*] 

Appeal  from  Cticait  Oonrt*  AUwrnarle 

Gounty. 

Bill  by  W.  r.  Starke  against  Edward  H. 
Stotm'B  executor.  From  a  decree  dismissing 
the  bill,  complainant  appeala  Affirmed. 

Gilmer  &  OUmer,  of  CSiarlottearlUe,  for  ap- 
pellant Hanckel  &  Hanckd  and  Perkins  & 
Perkins;  all  of  Charlottesville,  tor  appellee. 

HARBISON,  J.  In  Jamiary,  1911,  one  year 
after  the  death  of  Edward  H.  Storm,  and 
abont  four  years  after  the  cause  of  action, 
if  any,  arose,  W.  F.  Starke  filed  thla  bill 
asking  that  a  court  of  equity  award  him  a 
decree  against  the  estate  of  Edward  H. 
Storm  for  the  sum  of  ¥6,786.84.  Of  this 
amount  91,786.84  was  allied  to  be  for  aerr- 
loea  roidered  by  Oie  complainant  to  tiie  de- 
ceased dnrii^  hla  Ufetlme,  and  the  Temaln- 
Ing  ^000  was  alleged  to  be  damages  dne 
for  the  fallQre  of  Storm  to  provide  complain- 
ant with  an  education.  There  was  a  demur- 
rer to  this  MU,  and  thereniwn  Qie  complain- 
ant tendered  an  amended  bill,  which  was 
practically  a  copy  of  the  original  bill,  except 
that  it  eliminated  the  Claim  for  9S,000  damag. 
ea  toT  failure  to  educate,  and  made  W.  F. 
Storm,  a  brother  of  the  deceased,  who  was 
the  sole  ben^dary  under  hla  will,  a  party  de- 
ftodant  Th%  drcutt  conrt  refused  to  allow 
the  amended  bill  to  be  filed,  auatalned  the 
demurrer  to  ttae  original  UU,  and  ordered 
that  it  be  dismissed.  From  that  decree  this 
appeal  was  taken. 

ri]  There  was  no  error  In  rejecting  the 
amended  bill.  It  set  fbrth  no  new  matter 
that  was  not  known  at  the  time  of  the  argu- 
ment of  the  demurrer  to  the  original  bill, 
and  the  facts  are  practically  identical  with 
those  c<mtained  in  the  original  MU,  and  In 
the  exercise  of  a  sound  discretion  the  court 
prtverly  refnaed  to  aUow  tt  to  be  filed. 

In  the  caae  of  Bowe  t.  Boott,  118  Va.  499^ 
7B  S.  SL  128,  the  ayllabns;  which  Is  sustained 
by  the  opinion,  atotea  the  law  as  tollowa: 
"While  courto  are  liberal  in  allowing  amend- 
ments at  Mils,  and  have  dlacretion  In  the 
matter,  stiU  ttila  diBcretlon  la  In  no  senae 
arbitrary  or  caiwictons,  but  ia,  at  all  times. 


•For  otbsr  essss  im  sams  teple  and  section  NUHBBB  la  Deo.  Dig.  A  Am.  Dig.  Ksy-No.  Bvlss  *  Rop'r  Xndszas 
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hedged  abcmt  and  governed  by  rules  which 
have  long  been  established  and  recognized 
as  binding  upon  the  courts.  TVlere  the  mat- 
ter of  amendment  Is  similar  to  that  contained 
in  the  bill,  and  was  either  known  to  the 
complainants,  or  might  well  have  been  known 
to  them,  prior  to  the  argument  of  the  de- 
murrer to  the  original  bill,  but  was  not 
brought  forward  until  said  demurrer  was 
sustained  on  a  ground  Involving  its  dismiss- 
al, the  motion  to  amend  comes,  too  late." 

[2-6]  The  substantial  facts  as  stated  in  the 
bill  are  as  follows:  That  the  complainant 
was  born  January  18,  1885,  at  Pavelsthowe, 
in  Germany,  and  was  at  the  age  of  18  liv- 
ing with  Ids  maternal  grandmother;  his 
father,  mother,  and  maternal  grandfather  be- 
ing dead.  About  this  time  he  learned  that  Ed- 
ward H.  Storm  wanted  a  boy  to  wait  upon 
lilm  In  the  capacity  of  a  servant  The  boy, 
at  the  age  of  IS,  voluntarily  applied  for 
the  position,  and  was  accepted  by  Storm, 
who  took  blm  into  his  home,  furnished  him 
with  shelter,  food,  and  dothing,  dressing 
him  in  the  Uvery  of  a  servant,  and  in  re- 
turn receving  from  the  boy  small  services, 
such  as  cleaning  shoes,  brushing  clothes, 
cleaning  guns,  picking  up  game  when  Storm 
was  hunting,  etc.  There  was  no  contract, 
either  express  or  Implied,  to  pay  the  boy  a 
consideration  in  money  for  his  services  when 
he  went  to  live  with  Storm.  This  relation 
continued  between  the,  parties,  in  Germany, 
until  July,  1910,  when  Storm  came  to  New 
York,  bringing  the  boy  with  him.  In  Febru- 
ary, 1901,  they  came  to  Albemarle  county, 
where  Storm  bought  a  farm,  upon  which  he 
and  the  boy  lived  in  the  same  relation  and 
upon  the  same  terms  until  September,  1905, 
when  the  complainant,  then  20  years  of  age, 
voluntarily  left  the  service  of  Stram  and  en- 
tered the  railroad  service. 

The  hill  alleges  that  during  the  period  prior 
to  September,  1905,  when  the  complainant 
entered  the  railroad  service,  Storm  had  paid 
him  at  different  times  about  ^120,  and  that 
more  than  half  that  sum  had  been  paid  to 
him  during  the  last  year  before  he  went 
to  the  railroad.  The  complainant  remained 
in  the  service  of  the  railroad  from  September, 
1905,  until  November,  1908,  when  he  returned 
to  the  service  of  Storm,  at  the  age  of  23, 
where  he  remained  until  January,  1910,  when 
Storm  died.  There  Is  no  allegation  that  the 
complainant  ever  asserted  any  claim  for  serv- 
ices against  Storm  during  his  lifetime.  He  al- 
leges that  when  he  returned  from  the  railroad 
It  was  at  the  request  of  Storm  by  letter, 
saying  that  he  woald  compensate  him  for 
work  previously  don^  and  would  furnish  him 
with  board  and  lodging  and  pay  him  $400  per 
year  to  work  as  he  had  done  before.  The  let- 
ter referred  to  is  not  produced. 

Upon  the  facta  alleged  we  are  of  opinion 
fliat  no  other  relation  but  that  of  master  and 
servant  existed  betwe^  these  parties.  Storm 
wanted  a  boy  to  wait  on  him  and  do  the 
work  of  a  servant.  Xhe  bay  Bought  the  posi- 


tion and  was  accepted,  not  one  word  being 
said  about  wages.  There  was  an  implied 
obligation  to  feed,  clothe,  and  lodge  the  serv- 
ant, otherwise  he  could  not  have  served.  The 
services  were  not,  however,  rendered  with 
the  master's  assent  under  such  drcumstances 
as  raised  a  presumption  that  the  infant  ex- 
pected to  be  paid  or  the  adult  to  pay.  It 
was  a  contract  for  necessaries  which  the  In- 
fant had  the  right  to  make,  and  which  could 
be  terminated  at  the  will  of  either  party. 

The  law  Is  very  well  stated  In  Wood  on 
Master  and  Servant  (2d  Ed.)  p.  14,  {  9,  as 
follows:  "The  same  rule  prevails  as  to  an 
Infant  as  to  an  adult  in  reference  to  m&elj 
voluntary  servloes.  No  recovery  can  be  bad 
by  him  unless  there  was  an  agreement,  ex- 
pressed or  implied,  to  pay  him  for  his  serv- 
ices,' or  unless  the  services  were  rendered 
at  the  request  of  the  person  sou^t  to  be 
charged,  or  with  his  assent,  under  such  cir- 
cumstances as  raise  a  presumption  that  the 
infant  expected  to  have  pay  therefor,  and 
that  the  a4,ult  expected  to  pay  him.  Thus  in 
Defrance  v.  Austin,  9  Pa.  309,  the  plaintiff, 
who  was  a  minor,  when  not  at  work  else- 
where, lived  in  his  uncle's  family  and  ren- 
dered services  for  him  as  the  children  of  the 
family  did,  and  dnring  such  time  was  sup- 
plied by  the  uncle  with  food  and  clothiug. 
It  was  held  that  no  Implied  promise  to  par 
him  for  his  services  could  be  raised,  and 
that  no  recovery  could  be  had  by  him  there- 
for. In  Wllhelm  v.  Hardman,  13  Ud.  140^ 
the  plaintiff;  an  Infant^  contracted  vIQl  the 
defendant  to  work  for  him  for  bis  sucport 
and  schooling.  After  having  remained  In  the 
defendant's  smsioy  f6r  wmte  time,  he  brote 
off  the  contract  and  left  his  service,  and 
brought  an  action  for  his  services.  The 
court  heU  that,  inasmuch  as  the  oonaldaa- 
tion  tor  which  the  servlcea  were  tendered 
was  aetually  neeeuory,  and  aa  be  bad  re- 
ceived the  consideration  at  f<ut  a$  he  per- 
formed Ml  service*,  and  as  he  could  not  put 
the  defendant  in  statu  quo,  he  could  not  re- 
cover of  blm  for  Bocb  serricea,  even  thongb 
be  offered  to  deduct  therefrom  the  vatue  of 
the  consideraUon  received." 

In  the  case  at  bar,  the  rdatlon  between 
the  parties  being  that  of  mastv  and  serv- 
ant and  the  omtract  arising  under  that  re- 
lation having  been  fully  performed,  nothing 
more  can  be  recovmd. 

[t]  The  complainant  baa  aong^t  to  main- 
tain the  jurisdiction  of  a  court  of  equity  to 
entertain  his  suit  upon  the  theory  that  the 
relation  of  guardian  and  ward  existed  be- 
tween the  parties,  and  in  support  of  this 
theory  has  contended  that  Edward  H.  Stoim 
was  guardian  de  facto,  or  de  son  tort. 

TbiB  position  Is  not  tenable.  A  guardian 
do  facto,  or  de  son  tort  is  purely  a  creature 
of  a  court  of  equity',  and  Is  one  who  takes 
possession  of  an  infant's  property  without 
right  or  lawful  authority,  and  will  be  re- 
quired to  account  tboefor.  21  Qya  p.  20; 
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Anderson  v.  Sndtb.  102  Ta.  697.  48  S.  B. 
29;  Watts  T.  Watta,  104  Va.  269.  61  S.  E. 
359. 

In  tbe  case  before  ns  Storm  did  not  take 
possession  of  any  property  tbat  belonged  to 
the  complainant.  It  Is  not  claimed  that  the 
complainant  had  a  dollar  of  property  when 
he  entered  Storm's  service,  but  this  difficulty 
1ft  sought  to  be  obviated  by  the  contention 
that  tbe  wages  alleged  to  be  due  constituted 
estate  of  the  Infant  in  the  hands  of  Storm. 
It  is  tumecessary  to  decide  la  this  case 
wliether  or  act  unpaid  wages  in  the  hands 
of  an  employer,  due  to  an  infant,  can  he 
treated  as  estalo  of  sncb  infant  so  as  to  hold 
the  employer  liable  therefor  as  guardian  de 
son  tort,  because,  as  already  shown,  there 
were  no  such  wages  in  the  hands  of  Edward 
H.  Storm. 

[7]  Tham  is  no  merit  in  the  claim  of  f5,000 
damages  for  the  fsilore  of  Edward  H.  Storm 
to  have  the  complainant  educated.  No  sncb 
obligation  was  implied  in  the  contract  of 
aerrioe;  tbe  complainant  was  under  no  re- 
straint, and  could  have  left  the  serrloe  of 
Storm  at  any  time. 

[t]  Aa  already  seen,  complainant  left  the 
service  of  Storm  before  he  was  21,  and  did 
not  return  until  he  was  23.  Storm  died  in 
little  more  than  a  year  after  such  return. 
If  there  was  anything  due  the  complainant 
for  services  rendered  during  that  period  be- 
tween his -return  from  the  railroad  and  the 
death  of  Storm,  he  had  a  plain  and  adequate 
remedy  at  law  for  its  recovery. 

We  are  of  opinion  that  there  was  no  error 
in  sustaining  the  demurrer  and  dlamissing 
complainant's  bill.  The  decree  appealed 
from  must  therefore  be  affirmed. 

Affirmed. 


BERNARD  et  aL  v.  McCLANAHAN. 

(Supreme  Court  of  Appeals  of  Virginia.  Nov. 

20,  1913.) 

1.  IiARDLOBD  AND  TlNAKT  Q  1^*)— LlABIL- 
XTT  rOB  REKT— PROFKBTT  OW  XlNDEBTKNANT 

Under  Code  1904,  |  2791.  maUns  an  un- 
dcrtenant's  goods  liable  for  teat,  and  section 
29^,  rendering  goods  llaUe  to  be  distrained 
liable  to  attachment,  the  goods  of  an  underten- 
ant may  be  attached  for  rent  not  due,  as  well 
as  for  rent  past  due,  where  be  lias  removed 
same  from  toe  leased  premisM  In  violation  of 
the  latter  section. 

[Ed.  Note.— For  other  cases,  see  landlord 
and  Tenant.  Gent  Dig.  ||  948-^4;  Dea  Dig. 
{  229.* J 

2.  ATTAOHmNT    (i  91*)— AmDATZT— OlkBI- 
OAI.  Bbbob. 

That  an  attachment  affidavit  was  written 
on  a  printed  form  containinK  the  name  "Corpo- 
ration Court,"  instead  of  '%oart  of  Law  and 
Chancery,"  at  the  top  of  the  paper  did  not  in- 
validate the  affidavit,  where  such  mistake  was 
not  repeated  elsewhere  in  the  paper,  and  the 


clerk  certified  that  the  affidavit  was  ffled  in  the 
court  of  law  and  chancery. 

[Bd.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  ({  281-287;  Dec.  Dig.  {  91.*] 

3.  liAHDLOBD  AND  TENANT  (|  229*)— ATTAOU- 

MBNT  roB  Rent  Not  Du>— Riobt  or  Ac- 
tion. 

An  undertenant's  goods  may  be  aftached 
for  rent  under  Code  1904.  i^^.  authorizing 
the  attachment  and  section  2791,  makiog  goods 
of  an  undertenant  on  the  premises  liable  for 
rent  though  an  action  at  law  brought  to  re- 
cover the  rent  never  matures  for  hearing. 

[Bd.  Note.— For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  ft  948-974;  Dec.  Dig. 
I  229.*] 

4.  Landlobd  and  Tenant  (I  229*)— Obdeb— 

CONSTBUOTXON— PEBSONAI.  JUDOUENT. 

Where  an  order  in  attachment  for  rent 
under  Code  1904,  {  2962,  was  in  the  usual 
form,  and  stated  uiat  the  goods  levied  on  were 
liable  and  ordered  a  sale,  it  was  not  open  to 
objection  on  the  ground  that  it  was  a  per- 
sonal judgment,  instead  of  merely  a  judgment 
in  rem,  in  an  action  wherein  jurisdiction  was 
not  obtained  over  defendant's  person. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  SI  948-974;  Dec  Dig. 
8  229.*] 

Error  to  Law  and  Chancery  Court  of  City 
of  Roanoke. 

Action  by  W.  F.  McClanahan  against  W.  T. 
Bernard  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Affirmed. 

Hall  ft  Woods,  of  Roanoke,  for  plaintiffs 
in  error.  Johnston  ft  Iiard,  of  Roanoke, 
and  John  W.  Carter,  of  MartlnsrUle.  for  de- 
fendant in  error. 

CARDWELI^  J,  This  Is  a  writ  of  error 
awarded  W.  T.  Bernard,  tbe  Roanoke  Hat 
Comjwny,  Incorporated,  and  the  Bernard 
Dnpny  Company,  Incorporated,  to  a  Judgment 
altered  by  the  law  and  chancery  court  of  the 
city  of  Roanoke  In  favor  of  W.  8.  McClana- 
han, in  an  attachment  proceeding  tor  the 
recovery  of  rent 

It  was  conceded  in  the  oral  argument  be- 
fore this  court  that  the  writ  of  error  was 
Improvldently  awarded  as  to  the  Roanoke 
Hat  Company,  Incorporated,  and  should  be 
dismissed ;  and  the  only  complaint  of  W.  T. 
Bernard  is  that  the  judgment  is  a  personal 
judgment  against  him,  but  he  toelc  no  ex- 
ception to  any  of  the  rulings  of  the  trial 
court,  and  therefore  this  writ  of  error  was 
ImproTldently  awarded  as  to  him  also. 

The  material  facts  In  the  case  are  as  fol- 
lows: By  written  lease  defendant  in  error, 
McClanahan,  rented  certain  premises  situated 
in  Roanoke  city  to  the  Roanoke  Hat  Com- 
pany for  12  months,  from  January  1,  1011, 
to  January  1,  1912.  In  the  spring  of  1911, 
the  Roanoke  Hat  Company  wrote  to  McClan- 
ahan, requesting  him  to  make  certain  repairs 
to  the  leased  premises,  and  agreeing  that  if 
be  would  do  so,  it  the  Roanoke  Hat  Com- 
pany, would  have  a  new  company,  which 
was  inuposed  to  be  organised  for  the  purpose 
of  taking  orer  tbe  bnsiness  of  the  Roanoke 
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Rftt  Oomiiaiir,  execnta  a  new  lease  for  three 
yean  firom  Octobw  1«  1911.  at  an  Increased 
rntaL  The  repairs  were  made  and  the  pro* 
pooed  new  company  was  formed  vnder  the 
luune  of  the  Bemazd-Dnpny  Oompany,  looor^ 
porated,  W.  T.  Bernard  heing  Its  preddent, 
bat  this  company  refosed  to  ezecnte  Oie  lease 
for  three  years  before  mentioned,  though  It 
entered  on  the  premises  as  an  undertenant  of 
the  Roanoke  Hat  Company,  paying  rent  at  the 
increased  rate  to  that  comjtany,  and  that  com- 
pany in  torn  paying  the  same  rent  to  Mc- 
Olanahan ;  the  new  company  harlng  bought 
from  the  <dd  all  ot  its  goods  theretofore 
on  the  leased  premises.  This  otmdition  con- 
tlntied  up  to  and  after  the  expiration  of  the 
original  lease  (which  contained  no  provision 
tor  renewal  or  extraidon),  rent  being  paid  to 
March  1,  1912,  when  the  goods  theretofore 
on  the  leased  premises  were  renwred,  and 
shortly  thereafter  (within  30  days)  the  a^ 
tachnient  In  tbla  case  was  Issued,  and  was 
served  upon  the  goods  so  removed  In  toe  city 
of  Lynchburg,  in  the  possessltm  of  the  Ber- 
nard-Dupuy  Company. 

The  learned  Judge  of  the  trial  court,  to 
whom  all  matters  of  law  and  fact  arislDg 
in  the  case  were,  by  consent  of  parties,  sub- 
mitted for  decision,  upon  the  above  facts 
to<^  the  view  "that  upon  the  expiration  of 
the  original  term,  and  the  continuance  of  the 
possession  and  the  payment  of  rent  by  the 
Roanoke  Hat  Company  to  McClanahan,  a 
new  tenancy  from  year  to  year  was  created, 
beglDnlng  with  the  Ist  day  of  January, 
1912.  The  rent  for  the  months  of  January 
and  February  (1912)  having  been  paid,  and 
the  vacation  of  the  property  amounting  to  a 
notice  of  surrender,  the  amount  of  rent  yet 
to  become  payable  Is  for  10  montos  remaining 
of  the  year  1912." 

In  accordance  with  this  view  of  the  tacts, 
the  Judgment  here  comi^ained  of  was  enter- 
ed, the  substance  of  which  Is  that  the  plain- 
tiff, W.  S.  McClanahan,  Is  entitled  to  recover 
under  his  attachment  for  the  amount  of  the 
rent  to  become  due  for  the  unexpired  term 
.  of  the  lease,  to  wit,  for  10  months,  at  the 
rate  of  $100  per  month,  and  that  the  goods 
levied  npon  vauler  the  attachment  are  liable 
therefor. 

The  errors  assigned  to  the  Judgment  raise 
the  question:  Flrat,  did  the  court  err  In  its 
oonstructton  of  section  2062  at  the  Code  of 
1904,  whereby  the  writ  of  attadmient  was 
held  valid  as  against  the  goods  of  the  under^ 
tenant,  the  Bernard-Dupuy  Company?  Sec- 
ond, Is  the  Judgment  a  personal  Judgment 
against  the  Bernard-Dupuy  Ga?  And,  third, 
was  the  affidavit  opon  which  the  attachment 
Issued  defective? 

[1]  Section  2962  of  the  Code  provides  that 
"on  complaint  by  any  lessor,  his  agent  or  at- 
torney, to  a  Justice  or  to  the  clerk  of  the  cir- 
cuit court  of  the  coimty  or  of  the  drcult  or 
any  city  court  of  the  corporation  In  which 
the  leased  pronlses  m  a  part  thereof  may  hc^ 


that  any  person  liable  to  him  Cor  vent  In- 
tends to  remove^  or  Is  removing,  or  has,  wlQi- 
In  thirty  days,  ronoved  bis  effects  from  sadi 
premises,  If  sadi  lessor,  etc,  make  oaUi  to 
the  troth  of  such  complaint  to  the  best  of 
his  belief  and  to  the  rent  wUdi  Is  reswved 
(whether  In  money  or  othei  thii^O  and  wUl 
be  payable  within  one  year,  and  the  time 
or  times  when  It  wlU  be  so  payable^  and 
also  make  oath  eittiw  that  then  Is  not;  or 
he  bdieves,  unless  an  attachmmt  Issne^  ttiat 
there  will  not  be  left  on  such  ^emlsee  prop- 
erty liable  to  distress  sufficient  to  satisfy  the 
rent  so  to  become  payable,  such  Justice  or 
clerk,  as  the  case  may  be,  shall  issue  an  at- 
tachment for  the  eald  rent  against  such  goods 
as  might  be  distrained  for  the  same  If  it  had 
become  payable,  and  against  any  other  es- 
tote  of  the  person  so  liable  therefor." 

When  ws  turn  to  the  statutes  to  ascertain 
what  goods  may  be  distrained  tor  rent  past 
due,  section  2791  of  the  Code  of  1904  very 
clearly  answers  the  Inquiry.  In  dealing  with 
distress  for  rent,  under  the  headline,  "On 
what  goods  levied"  it  provides  that  "the  dis- 
tress may  be  levied  on  any  goods  of  the  les- 
see, or  his  assignee,  or  undertenant,  foimd  on 
the  premises,  or  which  may  have  been  re- 
moved therefrom  not  more  than  thirty  days." 

If  the  contention  of  the  learned  counsel  for 
plaintiffs  in  error  that,  there  t>elng  no  privi- 
ty of  contract  or  contract  liability  as  be- 
tween the  lessor  and  the  assignee,  or  under- 
tenant, the  language  of  section  2962  limits 
the  right  to  sue  out  the  attachment  to  a  case 
where  a  person  liable  by  contract  for  the 
payment  of  rent  is  removing  or  Intends  to  re- 
move the  property  from  the  leased  premises^ 
could  be  sustained,  then  much  of  the  lan- 
guage of  the  statotes  providing  a  remedy  for 
the  collection  of  r^t  might  as  well  have  beok 
omitted,  or  should  be  regarded  as  meaning- 
less. The  liability  of  an  undertenant  of  leas- 
ed premises,  as  In  this  case,  does  not  arise 
oat  of  contractual  relations  between  him  and 
the  leraor,  but  by  virtue  of  stotute,  wherry 
he,  npon  entering  the  leased  premises  as  an- 
derteoant,  sabjects  his  properl7  carried 
thereon  to  liability  tot  the  rent  contracted 
to  be  paid  by  the  leasee  of  the  premises,  and 
thla  liability  of  his  property  continues  while 
on  the  leased  premises,  and  for  80  days  after 
the  same  is  r«noved  therefrom;  provided, 
however,  that  such  goods  of  the  undwtenant 
cannot  be  subjected  to  the  satisfiictloD  of 
more  than  one  year's  rent,  dne  or  to  become 
due,  from  the  lessee  to  the  lessor,  as  provid- 
ed by  statute  Code,  S§  2791,  2792. 

The  statute  (section  2791,  eopra)  plainly 
makes  the  goods  of  the  undertenant  Uable 
for  the  rent,  Just  as  though  they  were  the 
goods  of  the  tenant  himself ;  and  by  section 
2962  it  is  provided  that  If  tbe  goods  are  U- 
ahle  to  be  distrained,  th^  may  he  attached. 

In  this  case  the  sale  by  the  lessee  of  its 
goods  on  the  leased  premises  to  Ito  assignee 
or  nndertaunt,  the  BeEnard-Dupajr  Corn- 
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pany,  was  In  groM,  and  Uumgh  there  was  no 
rent  due  from  the  lessee,  at  the  time  of  the 
sale.  neTertbelesB  there  was  a  llablli^  on 
the  contract  for  the  roit,  and  the  goods  were 
taken  over  by  the  assignee  or  andertenant 
sabject  to  and  liable  for  one  year's  rent  re- 
served to  the  lessor  In  the  contract 

The  o^nion  la  Neff  t.  Byman,  100  Va.  621, 
42  S.  B.  814,  saya:  "The  inlnciple  Is  elemra- 
tary,  and  has  leo^ved  the  repeated  approval 
of  this  court,  that  when  Oie  relation  of  land- 
lord and  tenant  has  once  been  established.  It 
attaches  to  all  who  may  succeed  to  the  pos- 
session throngh  or  under  the  tenant,  whether 
immediately  or  mediately ;  and  the  saeceed- 
Ing  tenant  is  as  mocfa  bonnd  by  the  acts  and 
adndsalona  of  his  predecessor  as  U  they  were 
his  own.  BmeriCk  t.  Tarener,  9  Orat.  224 
[68  Am.  Dec.  217]." 

The  arsnment  that  to  so  construe  the  stat. 
ntes  as  to  maintain  the  right  of  a  landlord 
to  attach  the  goods  of  an  undertenant  of  the 
leased  prendsea  for  rent  not  due  would  be 
a  hardship,  alnee  under  such  a  conatmctlon 
an  undertenant  could  not  safely  carry  his 
goods  upon  leased  premises  without  making 
them  eecoilty  tor  his  landlord's  rent  for  one 
year,  la  without  forc^  since  the  same  argu- 
ment might  as  well  be  made  with  respect  to 
the  hardship  of  the  atotute  giving  the  rlg^t 
of  distress  against  tba  undertenant's  prop- 
erty for  rent-  due,  tor  when  hla  goods  go  on 
the  leased  premises  they  become  liable  to 
distress  for  past-dae  rent,  not  exceeding  one 
year,  though  it  may  have  accrued  before  bis 
undertenancy  began.  In  Cact  a  greater  hard- 
ship nalght  have  to  be  borne  In  the  last-named 
instance  than  in  the  first,  for,  as  said  in 
Burk's  Pleading  &  Practice,  p.  12:  "It  will 
be  observed  that  the  landlord  may  distrain 
on  the  ondertenant  tor  the  whole  amount  of 
the  rent  dae  by  the  tenant,  regardless  of  the 
state  of  the  account  between  the  tenant  and 
the  undertenant— e.  g.,  if  the  tenant  owes 
91,000  rent;  and  the  undertenant  has  con- 
tracted to  pay  only  f  100  for  the  part  of  the 
premises  occupied  by  him,  the  landlord  may 
levy  on  the  property  of  the  undertenant 
found  on  the  leased  premises  for  the  entire 
$1,000  rent.  The  statute  puts  no  limit  on 
the  extent  of  the  liability  of  the  assignee  or 
undertenant" 

It  Is  clear,  we  think,  that  the  Intention  of 
the  Legislature  was  to  give  as  effective  rem- 
edy for  rent  to  become  due  as  for  rent  past 
due;  and,  the  statutes  being  capable  of  a 
construction  carrying  this  into  effect  the 
courts  must  so  construe  them  and  hold,  as 
did  the  lower  court  that  the  goods  of  the 
undertenant  in  this  case  were  subject  to  the 
attachment  levied  upon  them. 

[2]  Neither  Is  there  any  merit  In  the  con- 
tention that  the  lower  court  erred  in  not 
snstalning  the  motion  of  plaintiff  in  error 
the  Bernard-Dnpuy  Company  to  quash  the 
attachment  on  the  ground  that  upon  the  face 
<tt  the  affidavit  and  attachment  it  was  Im- 


providently  sued  out  and  levied  on  the  goods 

of  the  Bemard-Dupuy  (Company. 

The  clerk  of  the  law  and  chancery  court 
and  the  clerk  of  the  corporation  court  of 
Boanoke  city  is  one  and  the  same  person, 
and  the  clerk's  office  of  ttie  two  courts  is  one 
and  the  same.  It  did  happoi,  as  it  seems, 
that  the  clerk  wrote  the  affidavit  on  a  print- 
ed torm.  and  the  words.  "In  the  Corporation 
Court  of  the  City  of  Boanoke,"  appear  at 
the  toi^  but  nowhere  elae  In  the  paper.  The 
clerk  certifies  in  the  attachment,  that: 
"Whereas  W.  S.  HcClanahan  has  instituted 
in  our  court  of  law  and  i^iancery  of  the  dty 
of  Boanoke  an  action  on  the  case  •  *  * 
against  •  •  •  Oiaming  the  defendants), 
and  thePB  having  been  filed  in  our  cl^k's  of- 
fice of  onr  said  court  an  affidavit  that  the 
claim  of  said  plalntifl  asscHed  In  said  suit 
ia  believed  to  be  Just,  that  the  afllant  believes 
that  the  plaintiff  Is  uititled  to  and  ought  to 
recover  one  thousand,  two  hundred  dflfiOO.- 
00)  dollan  tor  mat  reserved,  and  whlidi  is 
payable  within  one  •  (1)  year,  and  which  is 
payable  monthly,"  etc  Upon  the  face  of  the 
reccnrd  the  affidavit  was  unquestionably  filed 
in  the  proper  court  by  the  proper  officer,  and 
his  fiUlnre  to  substltuto  'Xaw  and  Chancery" 
tor  "Corporation''  court  was  a  mere  clerical 
error,  as  to  which  platotlff  In  error  raised 
no  objection  in  titie  Iowot  court;  and,  if  the 
objectton  could  be  raised  In  this  court  for 
the  first  time,  we  do  not  think  It  affords  Just 
ground  of  complaint 

[S]  Nor  does  the  fact  that  the  action  at 
law  reCen^  to  in  the  dark's  certlflcate  was 
never  matured  for  hearing  render  the  at- 
tachment for  the  rent  void,  tor  the  attach- 
ment was  good  as  a  remedy  for  the  collec- 
tion of  rent  to  become  due  under  a  contract 
whether  there  was  an  action  at  law  to  re- 
cover it  or  not,  since  the  right  to  sue  out  an 
attachment  for  rent  is  not  dependent  upon 
a  pending  action  at  law  to  recover  the  same. 

As  to  toe  remaining  ground  of  objection 
to  the  affidavit,  namely,  that  all  persons  lia- 
ble for  the  rent  were  made  parties  defend- 
ant, we  deem  it  only  necessary  to  say  that 
the  record  shows  that  all  of  the  defendants 
other  than  the  Bemard-Dupuy  Company  had 
made  themselves  liable  for  the  rent  claimed 
In  writing,  and  the  Bemard-Dupuy  Company 
was  clearly  liable  therefor  as  an  undertenant 
by  virtue  of  the  statot^  as  we  have  already 
observed. 

[41  The  remaining  question  requiring  con- 
dderatton  Is,  Did  the  lower  court  enter  a 
personal  Judgment  against  plaintiff  to  error 
the  Bernard-Dupuy  Company,  the  only  de- 
fendant who  did  not  acquiesce  to  the  court's 
decision,  but  excepted  thereto,  and  upon 
whom  notice  of  the  proceeding  had  not  been 
personally  served? 

Beadtog  the  order  of  the  court  complained 
of  as  a  whole,  it  coufomu^  as  it  appears  to 
us,  to  the  usual  orders  to  audi  cases.  So 
much  of  the  order  as  ia  necessary  to  be  qnot- 
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ed  bere  la  as  fonowa:  «  •  *  «  The  ocrart 
being  of  tbe  oplidon  that  the  plaintiff  Is 
entitled  to  recover  under  his  attachment,  and 
that  ttie  goods  so  attached  are  liable,  and  It 
being  proven  to  the  satisfaction  of  the  conrt 
that  tbe  def^dants  are  indebted  to  the  plain- 
tiff In  the  sum  of  f 1,000  for  rent  reserved 
by  a  contract  on  the  premises  known  as  No& 
101  and  103  Commerce  street,  Roanoke,  Ta^ 
and  that  the  ^>ods  levied  on  In  tbe  attach- 
ment sued  out  in  this  case  were  removed 
from  the  leased  premises  within  30  days  pre- 
ceding the  levy  of  said  attachment,  It  further 
appearing  to  the  court  that  tbe  sergeant  of 
Lynchburg,  Va..  has  levied  on  certain  goods, 
wares,  and  merchandise  under  said  attach- 
ment, and  that  the  same  are  now  In  the  pos- 
session of  the  Bemard-Dupuy  Company,  In- 
corporated, a  corporation  In  Lynchburg,  it 
Is  ordered  by  the  court  that  said  sergeant 
sell  said  goods  levied  on,  or  as  much  thereof 
as  may  be  necessary,  as  appears  by  his  re- 
turn on  said  attachment,  upon  the  terms  of 
said  contract  of  rental  of  $100  per  month  for 
10  months,  beginning  March  1, 1912,  for  cash 
as  to  amount  past  due  at  the  time  of  sale," 
etc. 

Not  only  has  counsel  for  defendant  in  er- 
ror in  tbe  argument  of  the  case  In  this  court 
disclaimed  that  the  order  of  the  lower  court 
was,  or  should  be,  regarded  as  a  personal 
Judgment  against  any  of  the  defendants  In 
the  attachment  proceedings,  but  the  order.  In 
tbe  form  usual  In  such  cases,  when  read  and 
construed  as  a  whol^  reaches,  as  we  Inter- 
pret it  and  as  the  authorltleB  hold,  tbe  goods 
attached  only. 

The  case  of  Griffith  v.  Milwaukee  Harv^rt- 
er  Co.,  82  Iowa,  634,  61  N.  W.  243,  54  Am. 
St  Bep.  S73.  la  In  point  There  the  Judg- 
ment was  In  an  attachment  proceeding 
against  a  nonresident,  in  the  words:  "That 
said  plaintiff  have  and  recover  Judgment 
against  the  defendant,  Griffith,  in  the  sum 
of  ¥134.62,  with  8  per  cent  Interest  on  same 
from  tbls  date,  and  costs  In  this  case, 
*  *  *  and  that  the  property  attached  (cer- 
tain lota)  *  *  *  be  sold  to  satisfy  said 
Judgment  and  costs."  There,  as  In  tbe  case 
here,  objection  was  made  to  tbe  Jud^ent 
on  tbe  gFoond  that  It  waa  a  personal  Judg- 
ment, but  the  court  In  dlqtoslng  of  the  ot>- 
Jectlott  said:  "If  the  portion  which  directed 
the  sale  of  the  attached  property  bad  been 
omitted,  the  Judgment  would  have  been  a 
personal  one^  and  therefore  void,  but  It 
Stated  the  amount  which  the  Harvester  Com- 
pany was  entitled  to  recover,  and  Qiat  Is 
essential  in  a  Judgment  In  rem.  As  an  en- 
tirety It  Is  sufficient,  although  pertiaps  not 
in  the  best  form,  to  constitute  a  valid  Judg- 
m«it  againat  the  land." 

In  4  Cyc.  p.  824,  U  Is  stated:  "Some  stat- 
utes contemplate  Uie  rendition  of  a  Judgment 
personal  In  fonn,  even  where  no  Jurisdiction 
has  been  obtained  over  the  defendant's  per- 


son, and  It  seems  tliat  such  Judgmoit  will 
not  be  deemed  void  in  any  case,  bat  Uiat 
whatever  the  form  of  Judgment,  it  can  have 
no  further  ^ect  than  binding  on  the  prop- 
erty attadied."  Waplea  on  Attachments,  p. 
511. 

Other  questions  raised  in  this  cas^  wlQi 
which  we  have  not  specifically  dealt  were 
either  waived  In  the  ar^ment  or  are  re- 
garded as  without  merit 

The  Judgment  complained  of  la  affirmed. 

Affirmed. 


KEITH.  P.,  absent 


OBIBF  V.  EEOLET,  Judge. 

(Supreme  Court  of  Appeals  of  Tirginla. 
Sept.  11, 1913.) 

1.  TAXATZon  a  466*)— AssBssuEirr  of  Miiteb- 
Ai.  Lands— Bevimw  ard  Cobbectioit— Stat- 

UTE. 

Code  1904,  8  437a,  as  amended  by  Acts 
1910,  c  39,  provides  for  a  separate  assessment 
of  all  mioeral  lands  and  for  the  certi6oat!on 
thereof  to  the  State  Corporation  Commission, 
which  shall  examine  into  tbe  justice  of  the  as- 
sessments and,  if  not  assessed  at  its  fair  market 
value,  direct  the  commonwealth's  attorney  to  ap- 
ply to  have  such  assessment  corrected,  and  that 
any  person  aggrieved  by  such  assessment  may 
also  apply  to  have  it  corrected  with  the  ri^t 
of  appeaL  Code  1904,  S  567,  provides  that  any 
person  aggrieved  by  an  assessment  may,  "unless 
otherwise  expressly  provided  by  law,"  apply  to 
the  conrt  for  relief;  section  668  provides  for 
correction  by  tiie  court ;  and  section  573  that  if 
the  auditor  of  public  accounts  shaU  deem  tlw 
court's  order  erroneous,  he  may  within  one  year 
thereafter  file  a  petition  for  a  rehearing.  fleM, 
that  section  437a,  as  amended,  furnished  all  the 
procedure  for  protecting  the  rights  of  the  com- 
monwealth In  a  proceeding  to  correct  erroneous 
assessments  of  mmeral  lands ;  that  section  567 
excladed  the  correction  of  such  assessments  fnm 
the  operation  of  that  section  and  of  sections  568, 
673;  and  hence  that  tbe  auditor  of  public  ac- 
counts could  not  apply  thereunder  for  a  rehear- 
ing of  a  mineral  land  assessment 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  11  829,  830;  Dec  Dig.  |  466.*] 

2.  PaoHiBiTion  <%  10*>— Gbodnds— Want  ob 
Excess  op  Jubisdiction. 

Prohibition,  while  not  lying  to  correct  er- 
ror, lies  to  prevent  a  court  from  acting  wbere  it 
has  no  jurisdiction  or  is  exceeding  Its  jurisdic- 
tion; and  hence  a  party  petitioning  for  review 
and  correction  of  an  assessment  on  mineral 
lands  under  Code  1904.  {  437a,  as  amended  by 
Acts  1910,  c,  89,  whicn  provides  the  exclusive 
procedure  for  correction  thereof,  was  entitled 
to  a  writ  of  prohibition  against  the  auditor  of 
public  accounts,  whose  petition  to  review  such 
assessment  instituted  under  Code  1904,  {  573, 
was  without  authority. 

[Bd.  Note.— For  other  cases,  see  ProlvU)itlon, 
CeuL  Dig.  SS  37-56;  Dec.  Dig.  {  10.*] 

Prohibition  by  Max  Grief  agalust  Hon. 
Fulton  K^Iey,  Judge  of  the  Circuit  Conrt 
of  Bland  County.  Writ  awarded. 

J.  J.  A.  Powell,  of  WytbevlUe,  for  petltlim* 
er.  The  Attonur  O^eral,  for  Andltcff  of 
Public  Accounts. 


other  coms  see  soms  to^e  aad  isotloa  NUIIBXB  la  Dso.  DIE.  ft  Am.  Dig.  Ksy-No.  Swiss  ft  Bsp'r  IndsxM 
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BUCHANAN,  3.  Max  Grief  filed  his  peU- 
Ion  In  this  court  praying  that  the  Honorable 
^nlton  Kegley,  judge  of  the  drcnlt  court  of 
)land  county,  be  prohibited  from  farther 
iroceedlng  upon  a  petition  filed  In  said  court 
ly  the  auditor  of  public  accounts,  seeking  to 
lave  reheard  an  order  made  by  that  court 
ipon  the  motion  of  Max  Grief  correcting  an 
Lilted  eironeoua  aasesament  of  mineral 
and. 

Section  437a  of  the  Code,  aa  amended  by 
tn  act  of  assembly  approved  February  19, 
1910  (Acta  1910,  pp.  52-S4,  e.  39),  provides 
'or  the  special  and  separate  assessment  of 
ill  mineral  lauds.  Improvements,  fixtures,  and 
nachlnery  thereon  and  for  the  entry  of  such 
anda  on  the  land  books  separately  from  oth- 
tr  lands  charged  thereon.  It  further  pro- 
rides  that  a  copy  <a  sucli  assessment  shall 
>e  certified  to  the  State  Corporation  Commls- 
don  with  the  name  and  post  office  address  of 
>ach  person,  firm,  or  corporation  In  whose 
lame  any  such  lands  or  Interests  therein 
laTe  been  assessed  upon  the  land  books,  with 
tlie  amotmt  of  tax  extended  thereon.  Upon 
receiving  such  copy  it  Is  made  the  duty  of  the 
State  Corporation  Commission  to  examine 
into  the  Justice  of  such  assessments,  and,  If 
It  shall  appear  to  the  Commission  that  any 
tract  of  land  or  any  part  thereof  or  Improve- 
ments, etc.,  thereon  has  not  been  assessed  at 
Its  fair  market  value,  the  said  Commission 
shall  direct  the  commonwealth's  attorney  for 
the  county  or  corporation  wherein  such  land 
is  situated,  or  any  special  attorney  It  may 
designate,  to  apply  in  the  name  of  the  com- 
monwealth to  the  circuit  court  for  the  county 
or  corporation  court  of  the  city  to  have  said 
assessment  corrected.  It  farther  .provides 
that  any  person  feeling  himself  aggrieved  by 
such  assessment  may  apply  to  the  same  court 
to  have  the  assessment  corrected. 

Under  the  provisions  of  this  act  Max  Grief, 
the  petitioner  In  this  case,  moved  the  circuit 
court  of  Bland  county  to  correct  an  alleged 
erroneous  assessment  of  his  lands  lying  In 
Bafd  county.  Upon  a  hearing  of  his  mo- 
tion, which  was  defended  by  S.  W.  Williams, 
Jr.,  special  attorney  for  the  cotnmouwealth, 
the  court  granted  the  relief  prayed  for  by 
the  landowner,  Qrlef,  by  an  order  entered 
October  23, 1912. 

On  March  12,  1013,  C.  Lee  Moore,  auditor 
of  public  accounts,  offered  to  file  bis  petition 
for  a  rehearing  of  said  order.  His  petition 
was  objected  to  by '  Grief,  the  landowner^ 
upon  the  grounds: 

"(1)  That  section  673  of  the  Code,  under 
which  said  petition  by  its  terms  Is  offered  to 
be  filed,  has  no  application  to  mineral  assess- 
ments but  applies  to  general  assessments.  . 

"(2)  That  the  auditor  is  not  a  proper  party 
to  make  any  motion  in  the  matter,  and  that 
section  4S7a,  under  which  the  original  no- 
tice was  bad,  gives  full  proceedings  in  the 
matter  by  appeal  at  the  Instance  of  the  Cor- 
poration Commission  and  not  by  the  auditor." 

These  objections  were  overruled  and  the 


petition  by  leave  of  the  conrt,  waa  filed. 

By  section  567  of  Pollard'a  Code  It  is  pro- 
vided that  any  person  assessed  with  taxea 
on  lands,  or  ottier  proper^,  or  a  license  tax, 
aggrieved  thereby,  may,  "unless  otherwise 
specially  provided  by  law,"  apply  within  a 
time  named  for  relief  to  the  court  In  which 
the  commissioner  gave  bond  and  annllfled,  or 
to  which  or  to  whose  clerk  such  bond  and  the 
certificate  of  his  anallflcatton  were  returned. 
That  section  requires  the  attorney  for  the 
commonwealth  to  defend  the  motion,  and 
that  the  commissioner  making  the  assessment 
or  his  successor  in  office  shall  be  examlaed 
as  a  witness  touching  the  application,  and 
the  tacts  proved  certified. 

Sectlim  668  provides  when  the  court  may 
order  such  assessment  to  be  corrected  and  re- 
quires a  copy  of  any  order  made  under  It 
correcting  an  erroneous  assessment  to  be  cer* 
ttfied  by  the  court  to  the  auditor  of  public 
accounts  and  the  treasurer  of  the  state. 

By  section  673  of  Pollard's  Code  It  is  pro- 
vided that:  If  from  the  Btat«nent  of  facts 
or  other  evidence  the  auditor  of  public  ac- 
counts shall  be  of  opinion  that  the  order  of 
the  court  granting  the  redress  is  erroneous, 
he  may  within  one  year  from  the  time  such 
order  Is  made,  file  a  petition  for  a  rehearing 
of  such  application.  Said  petition,  which  Is 
to  be  in  the  name  of  the  commonwealth,  la 
to  be  presented  and  the  hearing  conducted  by 
the  attorney  for  the  commonwealth,  and  the 
case  reheard  as  if  there  had  been  no  pre- 
vious hearing." 

[1]  It  is  clear,  as  it  seems  to  us,  from  a 
comparison  of  the  provisions  of  section  437a 
of  the  Code,  as  amended  by  the  act  of  Feb- 
ruary 19,  1910,  with  the  provisions  of  sec- 
tions 567,  568,  and  573  of  the  Code,  that  the 
petition  filed  by  the  auditor  for  a  rehearing 
of  the  application  of  Max  Grief,  and  the 
order  entered  In  that  proceeding  by  the  cir- 
cuit court  at  Its  October  term,  1912,  is  with- 
out authority  of  law.  The  manner  In  which 
erroneous  assessment  of  mineral  lands  may 
be  corrected  Is  specially  provided  for  by  sec- 
tion 437a  of  the  Code  and  amendments  there- 
to, and  therefore,  by  the  express  provisions 
of  section  567,  the  correction  of  mineral  land 
assessments  is  excluded  from  the  operation 
of  that  section  and  sections  668  and  673. 

By  section  437a  and  amendments  thereto, 
copies  of  the  assessments  of  mineral  lands 
or  interests  therein  are  to  be  certified  to  the 
State  Corporation  Commission.  Upon  re- 
ceipt of  such  copies  it  Is  made  the  duty  of 
that  Commission  to  examine  Into  the  Justice 
of  any  such  assessments,  and  If  it  shall  ap- 
pear to  the  Commission  that  any  tract  of 
land,  or  any  part  thereof,  or  the  Improve- 
ments, fixtures,  or  machinery  thereon,  or  any 
right  or  Interest  in  the  same,  or  any  part 
thereof,  has  not  been  assessed  at  its  fair 
market  value,  the  Commission  Is  required 
to  direct  the  commonwealth's  attorney  for 
the  county  ot  corporation  where  the  assess- 
ment was  made,  or  any  other  special  attor- 
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It  may  designate,  to  apply  tn  the  name 
of  the  commonwealtli  to  the  proper  court  to 
have  tbe  assessment  corrected.  The  original 
assessment  Is  made  by  the  assessor  or  com- 
missioner of  the  revenne,  as  the  case  may  be, 
subject  to  the  action  of  the  State  Corpora- 
tlon  Commission,  and  the  Commission  la  au- 
thorized to  employ  for  the  purposes  of  the 
act  "snch  person  or  persons  as  may  be  nec- 
essary to  make,  with  the  assessor  or  commis- 
sioner of  the  reveuae,  such  inquiry  Into  the 
value  and  snch  examination  of  the  proi>erty 
and  Interests  required  by  this  act  to  be  sep- 
arately assessed,  and  of  the  ImproTements, 
flxtures,  and  machinery  thereon,  as  it  may 
deem  necessary."  That  section  further  pro- 
vides: "That  the  person  or  persons  employed 
by  the  State.Corporatlon  Commlsidon  may  be 
required  to  give  aid  to  the  commonwealth's 
attorney  or  any  special  attorney  that  may 
be  employed  by  the  said  Commission  in 
prosecuting  or  defending  any  application  for 
the  correction  of  any  assessment  under  this 
act  by  obtaining  and  glvli^  information  of 
facts,  names  of  witnesses  or  otherwise." 
From  the  decision  of  the  trial  court  in  the 
proceeding  to  correct  such  erroneous  assess- 
ment, both  parties  are  expressly  glvoi  the 
right  of  appeal. 

The  provisions  of  section  4S7a,  as  amended, 
famish  all  the  necessary  machinery  for  fally 
protecting  the  rights  of  the  commonwealth  in 
proceedings  to  correct  erroneous  assessments 
of  mineral  lands.  Th^  clothe  the  Corpora- 
tion Oommlsslon  with  the  power  and  impose 
upon  It  the  duty  of  seeing  that  the  mineral 
lands  of  the  commonwealth  an  tttaoeocfl  at 
th^r  fair  market  raloe. 

Section  437a,  as  amended,  confers  do  pow- 
er and  imposes  no  duty  upon  the  auditor  of 
public  accounts  to  represent  Qie  common- 
wealth in  the  proceedings  provided  fliat 
section  tot  the  correction  of  erroneous  assess- 
ments of  mineral  lands.  It  confers  that 
power  and  imposes  that  du^  upon  the  State 
Corporation  Commission,  and  It  Is  manifest, 
when  that  section  Is  read  In  connection  with 
diapter  24  of  the  Code,  that  the  L^lature 
never  intended  that  under  the  iwoTlsions  of 
section  573  of  the  Code  the  auditor  of  public 
accounts  aihould  also  represent  the  common- 
wealth in  proceedings  for  the  correction  of 
erroneous  assessments  of  mineral  lands  and 
have  the  right  to  have  reheard  any  dedsion 
in  such  a  proceeding  which  he  might  deem 
^oneous,  although  the  State  Corporation 
Commission  might  be  fully  satisfied  that  the 
decision  was  correct 

The  next  question  Is:  Is  this  a  proper  case 
for  a  writ  of  prohibition? 

[2]  It  Is  well  settled  that  the  writ  of  pro- 
hibition does  not  lie  to  correct  error  but  to 
prevent  the  exercise  of  the  Jurisdiction  of 
the  court  by  the  Judge  to  whom  it  Is  direct- 
ed, either  where  he  has  no  Jurisdiction  at  all 
or  is  occeedlng  his  Jurisdiction.  If  the  court 


or  Judge  has  Jnrisdlctiom  to  oter  uj  «fe 
In  the  proceeding  songbt  to  be  probUitc-i 
the  writ  does  not  lie  E^delltr.  etc,  Co.  i 
Beale,  Judge,  102  Va.  296,  303,  46  &  &  33* 
Burks*  Pleadtns  *  PxaetlGflb  TTT-ni^ 
cases  cited. 

The  averments  of  the  petition  of  ttte  lod. 
tor  show  that  It  la  a  proceeding  nnder  »- 
Uon  575  of  the  Code.  As  we  have  se^  ti. 
section  gives  the  auditor  no  antborit;  to  U 
a  petition  in  any  proceeding  Institoted  ral< 
the  provisions  of  section  437a,  as  vaa.i=i 
for  the  correction  of  an  erroneooB  aaesGiK' 
of  mineral  lands.  Neither  bas  tbe  drr.: 
court  Jurisdiction  to  consider  or  {lut  i:> 
relief  in  such  a  proceeding  wpm  a  petit: : 
filed  by  the  auditor.  As  tbe  auditor  bu  i 
right  to  file  a  petition  to  rehear  tbe  order 
tered  In  the  proceeding  Instituted  bj  Gn-'. 
under  section  437a  of  the  Code,  as  anmt 
for  the  correction  of  the  erroneous  isi^- 
ment  of  his  mineral  lands,  and  as  tbe  oi  ^  ' 
court  has  no  Jurisdiction  to  enter  aoj  a:'.-:. 
in  such  proceeding  upon  the  petltioD  of 
auditor,  it  follows  that  the  petidona  li  at- 
tied  to  a  writ  of  prohibition,  as  prated  ivt. 

Writ  awarded. 


GENBSAIj  BOABD  of  8TATB  HOSPTTAU 
FOB  THB  INBANO  t.  BOBEBTSOK 
(Siqneme  Ooart  of  Appeals  ct  Tb^ 
Not.  20, 1918.) 

1.  IVBAifi  PsKSOHS  (|93*>-RioinorAniM 

— GtTAKDIAir. 

Under  Code  1904,  fS  1697,  170^  *iHa"J 
that  the  committee  of  an  insane  penoo  tly  ' 
entitled  to  his  castody  and  OAtrol,  iba>l  :  - 
possession  of  and  manage  Us  estate,  tod  '.  \- 
sue  and  be  sued  in  respect  thereto^  tbe  ct^- 
tee  of  an  insane  person  committed  to  aD|'  ■'  ■ 
for  care,  maintenance,  and  treatment,  wh-  a  i 
beneficiary  of  a  trust  nind  held  and  adDmi~*-~  - 
by  the  bospiul,  may  maintain  a  anil  u  ed'  :  * 
ae  trust  and  protect  tbe  ptoperly  agaias  o 
appropriation. 

[Ed.  Note.— For  other  casea,  aee  Insue  w 
SODS,  Cent  Dig.  1 103 ;  DeoDig.  >  93.*] 

2.  States  (|  191*)-Sim»  Aoamsr-CoSEESt 

TO  BB  SUSD.  ^  . 

A  suit  against  a  state  ho^tal  for  tte 
sane  in  its  public  govemmental  capaat]'  « > 
suit  against  the  state  which  cannot  be  mainD^^ 
ed  by  an  individoal  unless  the  sute  «ai'» 
immunity  and  sabmlts  itself  to  the  joriadxUJ 
of  the  courts. 

IBd.  Note.— For  other  cases,  see  Stata^  Cct 
D^'  H  17»-184;  Dec  Dig.  1 191.«] 

3.  States  ({  191*)— Surra  AoAMsr-Hosnui 
FOB  Insane— Enfobcbuziit  OF  Tausr.  , 

A  state  hoapEtal  (or  the  insane,  whin  lO' 
private  capacity  has  accepted  a  teirtsiiHiit>'~ 
trust  stands  upon  the  same  footliig  with  - 
to  it  as  any  other  tmstec^  and  is  nable  V  * 
beneficiary. 

[Ed.  Note.— For  ofter  cases,  see  Stat<^  ftt 
Dig.  81  17&-J84;  Dec.  Dig.  1 191.*] 

4.  States  (|  87*)— Pbopkbtt  or  SriB 
tutions— GonraoL  bt  Statb.  .  ^ 

As  to  property  held  by  public  corp«»t)« 
for  public  purposes  the  power  of  the  ^^t^f''^ 
is  supreme,  but  while  It  may  prohitdt  raa 
porauona  txom  scooting  pn^puty  u  tmf  ^ 
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er  a  private  cm>t,  yet  when  the.  trust  has  once 
sen  accepted  it  cansot  divert  it  to  porposeB 
ther  than  tliat  of  the  tnut. 
[Ed.  Note.— For  other  cases,  see  Statei,  Dec. 
*ig.  S  87.*] 

.  CoHSTmnioNAi.  Law  (|  278*)— Dm  Pbo- 
cESB  OF  Law— Dbfbitation  ov  Behehciai. 
Intekebt  in  Tsust  Pbofebtt. 

Where  land  waa  flven  to  a  state  hospital  In 
rost  to  provide  exba  eomforti  for  pstients 
hereiDt  act  of  the  General  Assemb^  approved 
'ebniary  20,  1906  (Laws  1906,  c  48),  directing 
:s  special  board  of  directors,  under  suiwrrision 
f  the  general  state  board,  to  oonstnict  on  such 
ind  buildingB  suitable  tor  a  coIoiit  of  opUep- 
Ic  patients,  and  Act  Hardi  ]X  1008  Oaws 
90S,  c  195),  providing  that  tf  the  general  board 
ball  think  it  proper  the  hospital  should  sell 
uch  land  and  purchase  other  land  for  the  same 
urpoee,  were  tmconstitational  and  void  as  a 
eprivation  of  property  rights  in  the  trust  fund 
.'ithout  due  process  of  law,  and  would  be  so 
whether  the  trust  was  leeal  or  not,  since  if  mi- 
iwful  the  pn^oty  would  be  in  the  heirs  of  the 
oQor. 

[Ed.  Note.— For  other  casek  see  Constitutlon- 
!  Law.  Cent.  Dig.  If  7^7765,  767-770,  772- 
77,  779-806.  808-810,  81^-624,  807-O24,  942; 
)ec.  Dig.  S  278.*] 

iNSAiTE  PBBSONa  (|  92*)— SiTiT— Pabtiks. 
Where  a  will  gave  real  property  in  trust  to 
L  hospital  for  specified  purposes  and  was  duly 
dmitted  to  probate,  and  iu  an  action  by  tbe  com- 
oittee  of  an  insane  patient  of  such  hospital  to 
irotect  his  beneficial  rights  and  prevent  a  misap- 
>ri)i)riation  of  the  fond  the  validity  of  the  wUl 
vas  not  questioned,  the  heln  at  uw  were  not 
lecesaary  parties. 

[Ed.  Note.— For  other  casea,  see  Insane  Per- 
lons,  Cent  Dig.  S|  161,  162;  Dec.  Dig.  S,02.*] 

r.  Costs  (8  96*)— Pbbsons  Liable  —  Public 
Officers. 

The  trustees  of  a  state  hospital  and  the  gen* 
iral  board  of  the  state  hospital  for  the  insan& 
vho  are  public  oOcers  of  the  state  represented 
>y  the  Attorney  General,  and  having  no  personal 
nterest  in  a  suit  to  protect  the  beneficial  rights 
)f  a  patient  in  a  trust  fund  held  by  the  hospital, 
K-ere  not  liable  to  coets  where  an  adverse  judg- 
nent  was  rendered  against  tiiem. 

-S?**'- Costa,  Cent 


380;  Dec.  Dig.  |  96.*] 

Appeal  from  Circuit  Court,  Angnsta  Coonty. 

AcdOD  by  A.  Stuart  Robertson,  committee 
yt  Joseph  8.  Rowe,  an  Insane  person,  against 
:he  Oraeral  Board  of  State  Hospitals  for  the 
Insane,  the  Western  State  Hospitel,  anO  oth- 
ers. Judgment  for  plaintiff,  and  defendants 
ippeaL  Affirmed. 

The  facts  leading  up  to  this  litigation  are 
these:  The  wiU  of  Sidney  R.  Murkland, 
(vhich  was  duly  admitted  to  probate  In  the 
:ircult  court  of  Amherst  county,  Va.,  after 
providing  for  the  payment  of  funeral  expens- 
es and  debts,  gives  "To  'Trustees  State  Hos- 
pital, Statmton,  Ya.,'  where  my  son  Sidney 
^ce  Murkland  is  now  cared  for,  the  eii- 
Ure  balance  of  my  property,  real  and  per- 
^Qal,  the  Income  from  which  to  be  used  by 
said  trustees  for  porchaae  extra  comforts  pa- 
rents said  Hospital  for  all  time." 

Testator's  estate  consisted  of  a  small 
amount  of  personal  property  and  some  real 
estate  In  the  dty  of  I«ynchbnrg,  and  a  tariK 
containing  150  odd  acres  sltnated  In  Amherst 


county.  The  Western  State  Hosidtal,  havliic 
accepted  the  trust,  brought  suit  In  the  corpo- 
ration court  for  the  city  of  Lynchburg 
against  the  administrator  with  the  will  an- 
nexed, the  other  henefldarles  under  the  wUI, 
and  creditors,  to  administer  the  estate.  The 
Amherst  county  property  was  sold  by  a  de- 
cree of  the  court  to  the  Western  State  Hos- 
pital for  ^17.025,  of  which  sum  the  hospital 
paid  to  the  court's  commissioner  $3,500,  the 
amount  necessary  to  discharge  tbe  unpaid  In- 
debtedness of  the  estate  and  costs  and  ex- 
penses of  litigation.  The  court  in  confirm- 
ing the  sale  decreed  that  the  balance  of  tbe 
purchase  money  "is  under  the  will  of  S.  R. 
Murkland,  deceased,  the  property  of  the 
said  Western  State  Ho^ltal,"  and  therefore 
directed  a  coDTeymnee  ot  the  land  to  t>a 
made  to  tbe  hoQ>ltaI,  which  vas  aceordliigly 
done. 

By  an  act  of  the  General  Assembly,  approv- 
ed Febmary  20,  1906  (Laws  1906,  c.  48),  the 
special  board  of  directors  of  the  Western 
State  Hosidtal  were  authorized  and  directed, 
under  the  supervision  and  control  of  tbe  gen- 
eral Board  of  Directors  of  tbe  State  Hospi- 
tals of  Virginia  for  the  Insane  (hereinafter 
called  the  General  Board),  to  "erect  <m  the 
Murkland  land"  suitable  buildings,  etc.,  for 
the  establishment  of  a  colony  for  tbe  recep- 
tion, care,  treatment,  training  and  employ- 
ment of  300  epileptic  patients.  No  action 
was  taken  under  the  forgoing  act,  and  at 
the  next  session  the  General  Assembly  passed 
another  act,  approved  March  12,  1908  (Laws 
1908,  c  195),  which  provided  that  if  In  the 
opinion  of  tbe  General  Board  it  should  ap- 
pear proper  the  Western  State  Hospital 
should  sell  and  convey  the  whole  or  any 
part  of  the  "Murkland  land,"  and  with  the 
proceeds  purchase  other  lands  In  Amherat 
county  for  the  purposes  ot  said  epileptic 
colony.  Thereupon  the  General  Board  direct- 
ed the  Western  S^tate  Hospital  to  make  sale 
of  the  "Murkland  land"  for  the  purposes 
aforesaid. 

The  Western  State  Hospital  thai  filed  its 
bill  in  the  drcnit  court  of  the  dty  of  Rich- 
mond agabist  the  General  Board,  reciting  the 
for^li^  fSLCta  and  charging  Qiat  the  "Murk- 
land land"  In  its  hands  was  impressed  with 
a  trust  In  favor  of  the  Inmates  of  the  West- 
em  State  Hospital^  as  declared  by  the  will 
of  Sidney  B.  MurBland,  deceased,  trader 
which  to  the  exteat  ot  $14,000  tbe  land  was 
acquired,  that  the  trusts  dedared  In  the 
will  were  clear,  definite,  and  legal,  and 
that  comptolnant  was  comiwtent  to  execute 
tbe  trusts,  etc;  The  object  of  that  suit  was 
to  determine  the  question  of  the  power  of 
the  General  Assembly  to  enact  the  forego- 
ing statutes  authorlidng  the  General  Board 
to  divert  the  trust  inroperty  from  tbe  pur- 
poses to  whldi  it,  or  its  ivoceeda,  had  been 
dedicated  by  the  testator's  will. 

The  General  Board  demurred  to  the  blU 
upon  the  ground  that  the  suit  was  In  effect  a 
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suit  axalnst  fbe  state,  and  a  salt  by  one 
branch  or  arm  of  the  state  government 
against  another  brandi  or  arm  of  the  state 
goTemment,  and  therefore  that  the  circuit 
court  Qt  the  city  of  Richmond  was  without 
Jurisdiction  to  hear  and  determine  the  case. 
The  circuit  court  sustaiuM  the  demurrer  and 
dismissed  the  bill,  and  its  dejcree  was  affirm- 
ed on  appeal  to  this  court  Western  State 
Hospital  v.  General  Board  of  State  Hospitals 
for  the  Insane,  112  Va.  230,  70  S.  E.  505. 

Caskle  &  Caskle,  of  Lynchburg,  and  the 
Attorney  General,  for  appeUants.  Timber- 
lake  it  Melaon,  of  Staunton,  for  a(>pellee. 

WHITTLB,  J.  (after  stating  the  facts  as 
above).  The  present  suit  was  Instituted  by 
the  appellee,  A.  Stuart  Robertson,  commit- 
tee of  Joseph  S.  Rowe,  an  insane  person, 
against  the  Western  State  Hospital,  trustee 
under  the  will  of  Sidney  R.  Murkland,  de- 
ceased, the  General  Board,  and  the  Indirld- 
ual  members  thereof.  The  bill  alleges  that 
Joseph  S.  Rowe  had  been  adjudged  a  lunatic 
in  the  county  of  Augusta,  the  place  of  his  res- 
iduice,  and  had  been  committed  to  the  West- 
em  State  Hospital  for  care,  maintenance, 
and  treatment,  and  still  Is  an  Inmate  of  that 
asylum,  and  that  he  is  one  of  the  beneficia- 
ries of  the  trust  created  by  the  Murkland 
will,  and  has  sudi  property  interest  in  the 
trust  subject  as  to  entitle  his  committee  to 
invoke  the  Jurisdiction  ct  a  court  of  equity 
to  establish  the  trust  and  protect  the  trust 
property  from  the  misappropriation  sought 
to  be  made  of  it  by  the  General  Board  under 
the  authority  of  the  acts  of  the  General  As- 
sembly above  mentioned;  that  said  acts  are 
not  only  in  contravention  of  the  state  Con- 
stitution, but  are  also  violative  of  the  four> 
teenth  amendment  of  the  Constitution  of  the 
United  States,  In  that  they  deprive  the  luna- 
tic of  property  rlgbts  without  due  process 
of  law  and  deny  to  him  the  equal  protection 
of  the  law ;  and  that  the  proposed  diversion 
is  tantamount  to  taking  private  property  for 
public  use  without  Just  comiwnsatlon.  The 
bill  jvays  that  the  will  be  construed  and 
that  its  true  meaning  and  intent  be  declared ; 
that  the  land  conveyed  by  the  commissioner 
of  the  corporation  court  of  Lynchburg  to  the 
Western  State  H««pital  be  held  to  be  Im- 
pressed with  the  trust  declared  by  the  Murk- 
land will  in  favor  of  the  lunatic  Joseph  S. 
Rowe,  and  other  Inmates  of  the  asylum  sim- 
ilarly situated;  that  the  Western  State  Hos- 
pital as  trustee  be  required  to  administer  the 
trust  in  accordance  with  the  provisions  of  the 
will;  and  that  the  General  Board  be  declared 
to  be  without  lawful  authority  to  direct  any 
disposition  of  the  land  in  conflict  with  the 
disposition  thereof  made  by  the  testator  in 
his  will. 

The  General  Board  and  the  Western  State 
Hospital  demurred  to  the  bill,  and  appealed 
from  two  decrees  of  the  circuit  court  of  Au- 
gusta county;  one  ovwroUng  the  danurrer 


(but  giving  the  defendanta  leaT*  to  answs 
the  blU)»  and  the  other  granting  the  reliet 
prayed  fOr. 

Several  grounds  of  demurrer  are  asedgned. 
but.  as  interpreted  by  appellants  In  th^ 
petition  for  appeal,  they  practically  resolve 
themselves  into  two  proposltlODs,  namely: 
(1)  That  the  ccmimlttee  has  no  authority  to 
maintain  the  suit,  because  the  estate  of  the 
lunatic  is  not  involved ;  and  (2)  that  this  is 
"a  suit  against  a  public  corporation  or  board, 
created  and  existing  for  purely  governmental 
purposes,  and  as  mere  agendes  of  the  stat^ 
composed  exclusively  of  persons  who  have 
no  personal  Interest  in  the  subject-matter, 
and  are  only  acting  as  an  arm  of  the  com- 
monwealth, whatever  its  form,  la  In  elTect  a 
suit  against  the  state." 

[1]  1.  The  statute  provides  for  the  appoint- 
ment of  a  committee  for  a  person  found  to 
be  Insane  (Code,  S  1697),  and  dedarea  that 
auch  committee  "^lall  be  entitled  to  the  cus- 
tody and  control  of  his  person  (when  he  re- 
sides in  the  state,  and  Is  not  confhied  in  a 
hospital  or  JaU),  shall  take  possession  of  his 
estate,  and  may  sue  and  be  sued  In  respect 
thereto.  *  *  *  He  shall  take  care  of  and 
preserve  such  estate  and  manage  It  to  the 
best  advantage.   •    •   ♦ »   Section  1702. 

Id  Bird's  Committee  v.  Bird.  21  Grat  (03 
Va.)  712,  it  was  held  that  every  suit  respect- 
ing the  person  or  estate  of  the  lunatic  must 
be  In  the  name  of  the  committee,  unless  his 
interests  are  adverse  to  the  lunatic,  in  which 
case  it  shall  be  brought  in  the  name  of  the 
lunatic  by  hie  next  fUend  approved  by  the 
court 

We  need  hardly  stop  to  discuss  the  propo- 
sition that  the  tlf^bt  of  Qiaintenance,  either 
entire  or  partial.  In  a  tmst  fund,  oonstltates 
such  a  proprietary  zl^t  In  Oe  fond  as  m- 
tltles  the  beneficiary  to  Uxe  protection  of  the 
courts  with  respect  to  it  The  contrary  doc- 
trine would  outlaw  all  settlements  made  for 
support  and  maintenance  and  lead  to  untold 
mlschlet. 

[2, 3]  2.  The  vice  In  the  seccmd  ground  of 
demurrer  ia  that  it  falls  to  dlstlnguldi  be- 
tween a  suit  against  the  Western  State  Hos- 
pital in  its  public  govenmiental  capacity,  and 
a  suit  against  it  in  its  private  capadly  as 
trustee  under  the  Murkland  wlU.  In  the 
former  character  a  suit  against  It  would  be 
a  snlt  against  the  states  and  sudi  suit  can- 
not be  maintained  by  an  Individual  unless 
the  state  chooses  to  waive  its  Immunity  and 
submit  itself  to  tbe  Jurisdiction  of  the  conrta. 
On  the  other  hand,  that  Qie  West^  State 
Hospital,  in  Its  private  capacity.  Is  suable  Is 
equally  plain.  In  this  instance  it  has  seen 
fit  to  accept  tbe  trust,  and  stands  upon  the 
same  footing  with  respect  to  it  as  any  other 
trustee.  Vldal  v.  Glrard,  2  How.  128,  U  L. 
Ed.  205;  Bamum  v.  City  of  Baltimore,  62 
Md.  293,  50  Am.  Rep.  219;  Regents  v.  De- 
troit Young  Men's  Society,  12  Mich.  138; 
Philadelphia  t.  Fox,  6A  Pa.  leo^ 
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The  foregoing  distinction  has  been  repeat- 
edly recognized  hy  tbe  dedsKnu  of  tbls  conrt 
ThuR,  |u  Dnnnlngtons  t,  Presldrait  and  Di- 
rectors of  the  Northwestern  Turnpike  Boad, 
6  Grat  (47  Ya.)  160.  it  was  held  that  the  de- 
feotent,  a  pnbllc  corporation,  was  liable  to 
be  sned  fbr  work  and  labor  performed  and 
materials  'famished  for  tbe  corporattmi  by 
the  plalntlfl. 

So  also,  In  Eastern  Lnnatle  Asylum  t,  Gar- 
rett, 27  Grat.  (68  Va.)  163,  an  action  of  tro- 
ver was  maintained  against  the  asylum  for 
food  supplies  taken  from  tbe  plaintiff  during 
the  Civil  War  by  the  United  States  forces 
and  sent  to  the  asylum  and  used  for  the  sup- 
port of  the  Inmates.  And  In  Blanton,  Com., 
v.  Southern  Fertilizing  Co.,  77  Va.  335,  the 
Fame  principle  was  maintained.  See,  also, 
Osbom  V.  Bank  of  United  States,  9  \^Tieat 
738,  6  L.  Ed.  204;  DavlB  v.  Gray,  16  WaU. 
203,  21  L.  Ed.  447;  Board  of  Liquidation  v. 
McComb,  92  U.  S.  tS31,  23  L.  Ed.  623. 

In  Mala's  Adm'r  v.  Eastern  State  Hospital, 
97  Va.  507,  34  S.  W.  617,  47  L.  R,  A.  577,  It 
was  held  that  the  asylum  was  not  liable  in 
damages  for  personal  Injuries  Inflicted  on 
one  of  the  Inmates  by  the  negligence  of  per- 
sons administering  the  powers  of  the  corpo- 
ration. But  In  that  case  the  decision  in  East- 
ern Lunatic  Asylum  t.  Garrott,  supra,  is 
expressly  approved. 

Appellants  claim  much  wider  scope  for  the 
decision  In  Western  State  Hospital  against 
the  General  Board  than  Is  warranted  by  the 
opinion.  In  that  case  the  court  merely  held 
that  the  circuit  court  of  the  dty  of  Rich- 
mond possessed  only  such  equity  Jurisdiction 
as  is  conferred  upon  It  by  statute,  and  rest- 
ed the  decision  on  tbe  ground  that  It  was 
without  Jurisdiction  to  entertain  the  suit  in 
the  particular  case;  the  parties  to  the  rec- 
ord both  being  public  corporations  created 
for  governmental  purposes, 

[4]  We  deem  it  unnecessary  to  prolong 
this  opinion  by  a  more  extended  review  of 
the  autboritlea.  With  rare  exceptions  they 
tecogaize  the  obvious  distinction  between  the 
control  which  the  Legislature  may  exercise 
ovef  property  held  by  a  public  corporation 
for  public  purposes,  and  of  property  held  by 
such  corporations  as  trustee  under  private 
grant,  with  restrtctiona  and  trust  limitations 
Imposed  by  the  grant.  In  the  fbrmer  case 
the  power  of  the  Lei^ature  over  the  prop- 
erty Is  supreme;  in  the  latter,  it  may  pro- 
hibit the  public  corporation  from  accepting 
the  trust,  but,  when  once  accepted,  the  trust 
subject  must  be  applied  to  tbe  purposes  to 
which  it  has  been  dedicated  by  the  grantor. 

[5]  On  the  merits  of  the  case  we  entertain 
no  doubt  that  the  two  acts  of  the  General 
Assembly  authorizing  the  General  Board  to 
divert  to  a  distinctly  different  object  private 
property  donated  by  tbe  Murkland  will  to 
a  well-defined  valid  trust  are  wholly  uncon- 
stitutional and  void,  ^e  subject-matter  of 


the  trust  was  the  absolute  property  of  the 
testator,  who  saw  fll^  through  the  medium  of 
a  trustee  of  his  own  selection,  to  appropriate 
the  income  arising  therefrom  to  a  designated 
class  of  unfortunate  penons,  and  not  to  the 
public.  In  these  drcomstances,  it  would 
Indeed  be  a  dangerous  doctrine  to  hold  that 
tbe  General  Assembly  has  power  to  seize 
upon  private  property  thus  dedicated  and 
appropriate  it  to  a  wholly  different  purpose, 
however  meritorious  such  purpose  may  be. 
If  the  trust  declared  by  the  Murkland  will  Is 
lawful,  the  beneficiaries  have  property  rights 
in  the  trust  subject  wbltA  cannot  be  taken 
away  from  them  by  the  Legislature.  If, 
on  the  contrary,  the  trust  le  unlawful,  the 
property  belongs  to  the  heirs  at  law  of  Sid- 
ney R.  MuAland.  deceased,  and  Is  equally 
under  the  protection  of  the  law.  So  that,  in 
no  aspect  of  the  cas^  can  the  cmtentlon  of 
appellants  prevail. 

18]  The  Attorney  General  for  the  first 
time  in  his  closing  argument  raised  the 
qnestion  that  the  decree  should  be  reversed 
because  the  heirs  at  law  were  not  made 
parties.  It  would  have  been  better  practice 
had  this  objection  been  made  at  tbe  begin- 
ning of  tbe  litigation  rather  than  at  the  close; 
but  the  objection  Is  without  merit.  The  will 
has  long  since  been  duly  admitted  to  probate 
and  4tB  validity  Is  not  questioned,  and  the 
contentions  of  both  litigante  rest  upon  the 
validity  of  the  donation.  In  such  case,  tbe 
heirs  at  law  of  the  testator  are  not  necessary 
parties. 

[7]  The  last  assignment  of  error  goes  to 
that  part  of  the  decree  which  awards  costs 
against  tbe  defendants.  Appellants  are 
public  ofilcers  of  the  state,  and  have  no  per- 
sonal Interest  In  the  litigation,  and  were 
represented  by  and  acted  under  the  advice  of 
the  Attorney  General.  We  are  of  opinion 
that  costs  ought  not  to  have  been  awarded 
against  them.  To  that  extent,  therefore,  the 
decree  of  October  28,  1911,  will  be  amended, 
and  with  that  amendment  the  two  decrees 
appealed  from  must  be  affirmed. 

Affirmed. 


MUTUAL  FIRE  INS.  CO.  t.  TURNER. 
(Supreme  Court  of  Appeals  of  Virginia. 
Nov,  20, 1913.) 

L  InauBANCK  (|  195n— Fire  iHstmANCE— Mu- 

TVAZ.  OOMPARIBB— NOTXCI  OF  ASSBSsmrTT. 

Where  the  charter  of  a  mutual  assessment 
fire  company,  which  was  made  a  part  of  the  con- 
tract between  the  parties,  provided  that  each 
member  of  tbe  association  should  be  notifi^  of 
tbe  assessment,  at  least  30  days  before  the  last 
day  of  payment,  hj  mailing  such  notice  to  the 
post  ofl3ce  address  given  by  tbe  member  in  tbe 
application  for  insurance,  and  that  in  case  of 
change  of  address  the  member  should  in  writinE 
famish  the  secretary  with  his  new  address,  and 
the  insured,  who  was  not  then  living  at  her  old 
address, .  had  not  notified  the  secretary  of  any 
change,  the  fact  that  the  company  sent  the  no- 
tice, which  it  had  previously  sent  on  postcards 
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that  might  b«  forwarded,  In  an  muealed  letter 
which  could  Qot  be  forwarded,  and  for  tliat  rea- 
son it  was  not  received,  will  not  relieve  insured 
from  a  forfeiture  of  her  policy  becaaae  of  non- 
payment of  asseBsments. 

[£d.  Note.— For  other  caseB.  Be«  Insurance, 
Cent  Dig.  ffi  427-128,  433,  434;  Pec.  VUt^l 

m*] 

2.  iNsuuiicB  (I  19S*)— Fzsx  iHSD&anae— 

Waiver. 

Where  the  cliarter  of  a  mntaal  fire  insor- 
anee  companj  merely  required  it  to  give  notice  of 
•sseesmentB  hj  mail,  the  fact  that  for  the  past 
two  years  it  had  given  Dotice  by  postcard  is  not 
a  waiver  of  its  rlj^t  to  give  noQce  by  second- 
class  mail  which  cannot  be  forwarded  as  a 
p<MtaL 

[Ed.  Note.— For  other  eases,  see  Insurance, 
Cent  Dig.  427-429,  433.  434;  Dec.  Dig.J 
195.*] 

8.  INSUHARCK  (S  669*)  —  Action  —  IiTSTBUO- 

HONS— FOBH  OF  iNSTBUGTIOna. 

In  an  action  against  a  mutual  assessment 
Itre  company  where  it  was  contended  that  the 
method  of  giving  notice  of  assessment  to  the 
insured  was  not  proper,  the  instructions  should 
submit  the  issue  in  that  form  and  not  whether 
the  notice  should  have  been  given  In  the  manner 
previously  followed. 

[Ed.  Note^For  odiar  eaMO,  see  InBonnee. 
Gent.  Dig.  H  1773r^73t:  Dec  Dig.  j| 

660.*] 

4.  INSDBAVOB  (I  669*)— FZSB  INSURAHOB— AC- 
TIONS— Instbuctions. 

In  an  action  against  a  mutnal  assessment 
Are  company,  instracttons  requested  by  defend- 
ant on  ue  necessity  for  the  msurer  to  give  no- 
tice of  assessments  held  correct  and  improperly 
refused. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  11  1666^  ITTfaTOl;  Dee.  Dig.  1 
669.*] 

6.  Inbttbancb   <|  892*)— Fibb  iHousairCB— 

Waiver  or  Fobfeiturb. 

Where  a  mutual  assessment  fire  ctHnpany 
reinstated  insured's  policy  after  default  in  pay- 
ment of  asseaaments,  the  reinstatement  which 
came  after  the  insured  had  discharged  a  lien 
on  the  premises  Is  a  waiver  of  the  original 
ground  of  forfeiture  on  account  of  the  lien. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1041-1066.  1068-1070;  Dec  Dig. 
J  392.*]  " 

6.  Etidknct  (I  441*)— Pabol  Etxdikcs  to 
Vast  Wbittbn  ImstbtobntS— Adiubsibil- 

XTT. 

In  an  action  on  a  fire  policy,  parol  evidence 
lliat  the  written  applicstion  did  not  contain 
some  of  the  terms  found  therein  at  the  time  the 
insured's  agent  signed  it  is  inadmisaible,  be- 
ing an  attempt  to  vary  a  written  instrument  by 
parol  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f  i  1719. 1723-176^^1765-1846, 203O- 
2047;  Dec.  big.  |  441.*1 

Error  to  Circuit  Court.  Clarke  County. 

Action  by  Harriot  S.  Tomer  against  the 
Mutual  Fire  Insurance  Company.  There  was 
a  Judgment  for  plaintiff,  and  defendant  brings 
error.   Beversed  and  remanded. 

A.  Moore.  Jr.,  of  Berryvlll^  Edward 
Nichols,  of  Leesbor^  and  Hoore^  Barbour. 
Eeltli  &  HcGandllsb,  of  Fairfax,  for  plaintiff 
in  error.  Ward  k  Larrick,  of  Winchester, 
and  F.  B.  Whiting,  of  BeriTTlUe.  for  defend- 
ant in  error. 


HABRISON^  3.  nds  ndt  was  broa^t  by 
Harriot  8.  Turner  to  recover  of  the  plaintiff 
In  error  $1,000,  the  amoont  of  an  tnsnranoe 
poli<7*  against  loss  by  fire  Issued  by  It  vpaa. 
certain  real  estate  owned  by  tibe  plaintUL 

Two  defenses  were  made  by  the  dtitendant 
company:  0)  Tb&t  the  plaintifl  failed  to  pay 
an  aisopsmcnt  ordered  by  the  board  of  dlree- 
torii  which  was  doe  December  81,  1910,  and 
that  after  that  date,  onder  the  teams  of  the 
policy  t  it  was  soepended  and  had  no  force  or 
effect  at  the  date  of  the  loss ;  (?)  that,  con- 
trary to  the  plaintiff's  statement  and  r^ne- 
dentation  In  her  application  for  Insur- 
ance, there  waa,  at  the  time  of  such  a^lica- 
tlon.  a  lien  im  the  property  created  by  the 
plaintiff. 

There  was  a  Terdict  and  Jndgnrait  In  favor 
of  the  plaintiff  which  wa  are  asked  to  teview. 

The  defendant  la  a  mntaal  fire  insurance 
company,  organized  under  a  charter  granted 
by  the  state  of  Virginia.  Acts  1897-88^  p. 
17.  The  application  for  the  policy  aned 
on  contains  the  following  covenant:  "That 
this  application  and  the  policy  to  be  Issued, 
embracing  the  property  above  described,  shall 
be  taken  and  construed  In  connection  with  the 
'charter  of  said  company.  Its  constitution  and 
by-laws,  as  embodying  the  entire  final  con- 
tract between  the  undersigned  and  said  com- 
pany." Ttie  defendant  company  has  no  paid- 
op  capital.  Persons  Insuring  pay  a  premium 
in  advance  for  the  first  year's  Insorance  and 
also  give  to  the  company  what  la  termed  a 
premiom  note;  which  is  subject  to  sadi  assess- 
ments as  may  be  necessary.  In  the  discretion  of 
the  board  of  directors,  to  dlschai^  the  obliga- 
tions and  Uabiimes  of  the  company.  All 
persona  Insnred  by  the  company  become  mem- 
bers  thereof  and  are  boond  to  the  company 
and  to  each  other  to  make  good  their  propor- 
tionate amount  (whldi  shall  be  In  propor- 
tion to  the  amount  of  their  several  premiom 
notes)  of  any  loss  or  damage  by  fire  or  light- 
ning for  which  the  company  is  liable.  The 
purpose  is  not  to  make  mon^  but  by  means 
of  the  oi^anlzatlon  to  secure  protection 
against  fire  at  the  least  possible  cost  To 
accomplish  this,  prompt  payment  of  assess- 
ments to  pay  losses  Is  essentiaL  Under  the 
method  of  operation  adopted  by  the  company, 
all  premlnms  on  all  policies  were  calculated 
to  the  iBt  day  of  Jannary  every  year,  and 
all  assessments  were  made  In  advance  and 
made  payable  on  or  before  the  31st  day  of 
December  of  each  year,  and,  unless  paid 
on  or  betbre  that  day,  the  insurance  became 
suspended  under  the  provlsionB  ot  the  ocm- 
tract 

The  sixth  by-law  provides,  '^n  the  event 
of  default  In  the  payment  of  any  assessment 
whldi  may  at  any  time  be  made  on  the  pre- 
mium liotea  given  to  and  held  by  this  company 
on  or  bef<»e  December  Slst  of  eadi  year,  aa  to 
the  annual  assessment,  •  •  •  Qien  the 
policy  of  such  delinquent  membn  shall  be 
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aspended  and  tw  not  Undlng  on  the  Bald 
ampany  nntU  payment  of  sndt  aBsessment 
r  ftssesaments  ehall  be  made;*'  and  farther 
roTldes,  "But  payment  of  nich  dellnqooit 
ssessment  or  aaseeamenta  Shall,  In  no  case, 
ntitle  ti)e  aaanred  to  the  hoieflt  of  a  loes 
r  damage  anatalned  dnrinff  andi  snapen- 
lon;"  and  provldeB  ftirther  that  notice  of 
ach  asseaament  ehall  be  mailed  to  the  as* 
ared  at  least  thirty  days  before  the  final 
r  last  day  for  payment  thereof." 
This  by-law  la  enacted  In  porsoanoe  of  the 
xpresa  anthorll?  to  that  effbct  ccmtalned 

I  section  12  of  the  act  of  Incorporation, 
ectlon  11  of  the  charter  provides  that  the 
oard  of  directors  "shall  before  the  ctno- 
leneonent  of  eadk  fiscal  year,  at  aach  time 
s  it  deems  proper,  make  an  approximate  es- 
Imate  of  the  amount  of  mon^  whldi  said 
ompany  la  Ufc^  to  need  during  the  next 
seal  year  *  •  *  and  how  mntih  of  said 
remlnm  note  or  bond  will  probably  be  re- 
alred  to  discharge  all  said  llabllltlea,  loss- 
3,  claims  and  demands,  and  shall  call  on 
le  Insured  to  pay  the  same  by  such  time  as 
lay  be  spedfled  in  the  order  or  by-laws. 

*  *  Each  member  shall  be  notified  of 
le  rate  of  assessment,  payment  of  which 
;  called  for  and  the  time  in  which  it  is 
L^uired  to  be  made,  at  least  thirty  days  be- 
3re  the  final  or  last  day  of  payment  Mail- 
ig  such  notice  to  the  post  office  address 
iren  by  the  member  In  the  application  for 
isurance  (and  in  case  of  change  of  the 
nuie,  such  address  as  the  member  shall  In 
^ritiog  furnish  the  secretary)  shall  in  all 
a^cs  be  sufficient  notice  to  such  member." 

Tlie  application  of  the  insured  contains 
36  stipulation  and  agreement  that  all  the 
iiswers  to  the  questions  therein  propound- 
il  Bhall  be  construed  as  material  in  all  cases. 

The  record  shows  that  on  October  7,  1907, 
leorge  E.  Pflaster,  acting  on  behalf  of  his 
lotUer-in-law,  the  plaintiff  In  this  suit,  made 
PI)Ucatlon  in  writing  to  the  defendant  com- 
auy  for  Insurance  to  the  amount  of  $1,000 
n  a  certain  tenant  house  situated  on  her 
arm  In  Clarke  county.  The  policy  was  Is- 
ued  in  the  name  of  the  plaintiff,  Harriot 
u  Turner,  and  a  premium  note  for  $200  was 
xecuted  In  her  name  by  Pflaster.  The  cash 
ayuient  made  at  the  time  of  the  Insurance 
urrled  the  policy  for  14  months  and  23 
ays  to  January  1,  1909;  as  already  seen, 

II  premiums  being  calculated  to  that  day 
a  each  year  and  made  payable  on  or  be- 
ore  December  Slst  It  appears  that  the  in- 
ured did  not  pay  her  premium  assessed  in 
be  year  1908  for  1909  until  some  time  after 
t  was  due.  She  did,  however,  subsequently 
ay  it,  and  thereupon  her  policy,  which  had 
een  suspended,  was  reinstated.  The  premi- 
im  assessed  the  next  year  (1909)  for  the  year 
010  was  paid  within  the  time  prescribed  by 
he  by-laws.  The  next  premium  due  was 
bat  assessed  In  1910  for  the  year  1911.  This 
iremlum  was  da«  December  81,  1910.  and 


was  not  paid,  and  the  policy  became  sus- 
pended. Hie  premium  remained  onpald,  aft* 
er  the  policy  was  suspended,  until  January 
9,  1911,  when  the  propwty  insured  was  de- 
stroyed by  fire.  It  thus  appears  that  the 
plaintiff  was  called  np<m  but  three  times 
after  she  became  a  member  of  the  company 
to  pay  h»  anno^  assessment,  and  that  on 
two  of  these  occasions  she  was  In  d^nlt 
Her  Indlfleroice  to  paying  her  premiums 
wiien<  doe  is  farther  abown  by  her  own  tes- 
timony, wherein  she  admits  her  knowledge 
of  the  fact  that,  under  the  rules  of  the  com- 
pany, the  premium  for  1911  was  doe  and 
payable  on  or  before  Decembw  81, 1910.  and 
yet  she  took  so  notice  of  it,  saying:  "Why 
shoold  I  bother  myself  about  their  business ; 
It  Is  their  business  to  notify  me  and  I  don't 
intend  to  pay  tmttl  I  am  notified." 

In  her  application  for  insurance  the  plain- 
tiff stated,  in  answer  to  a  question,  that  her 
post  office  address  was  "Bluemont,  Va."  This 
Informatlou  for  the  guidance  of  the  company 
was  acted  upon,  and  each  of  the  three  notices 
of  assessment  that  the  company  was  called 
upon  to  give  the  plaintiff  was  sent  to  that 
address.  The  record  shows  that  the  plaintiff 
had  a  home  at  Bluemont,  Va.,  where  she 
lived  a  large  part  of  the  year.  Her  son-in- 
law,  George  B.  Pflaster,  and  his  wife,  her 
daughter,  lived  at  this  home  vrith  her.  She 
also  maintained  a  home  In  Hie  dty  of  Wash- 
ington, where  she  spent  a  portion  of  her  time. 
She  appears  to  have  spent  much  of  her  time 
traveling  about  and  was  absent  from  her 
Bluemont  home  at  the  time  the  third  and  last 
assessment  was  sent  to  that  address  In  ac- 
cordance .with  the  directions  contained  in 
her  application  for  Insnrance.  Before  leav- 
\ag  home  she  directed  the  postmaster  at 
Bluemont  to  forward  her  malL  The  record 
shows  that  her  home  at  Bluemont  was  on  a 
free  d^very  rou^  wltii  a  mall  box  In  front 
of  her  house  with  her  nanra  npon  it,  and 
that  the'notlce  now  In  question  was  delivered^ 
there  and  recdved  by  her  scm-in-law.  The' 
two  first  notices  of  assessment  sent  to  tlie 
plataitlff  were  by  postsl  cards,  and  it  ap- 
pears that  it  had  been  the  practice  of  the 
company  gener^y  to  send  these  notices  in 
the  form  of  postal  cards.  The  third  notice 
DOW  in  question  was  mailed  to  every  member 
of  the  company.  Including  tbB  plaintiff,  in 
the  form  of  a  printed  circular  Inclosed  in 
an  open  one-cent  envelope,  with  the  return 
request  of  the  company  printed  thereon.  It 
also  appears  that  postal  cards  are  first-class 
mall  matter  and.  upon  request  of  the  ad- 
dressee, can  be  forwarded  from  one  post 
office  to  another,  whereas  printed  notices 
mailed  in  unsealed  stamped  envelopes  with  a 
one-cent  stamp  on  them  cannot  be  forwarded 
without  the  payment  of  additional  postage, 
but  that  in  all  other  respects  they  are  treat- 
ed as  first-class  matter. 

l\}  Upon  these  facts  bearing  on  the  giving 
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of  the  notice  by  matl,  as  aabmltted  by  the 
charter,  the  drcoit  court,  over  the  objection 
of  the  defendant,  gave  Instruction  No.  1  for 
the  plaintiff,  as  follows:  "If  the  Jury  be- 
lieve from  the  evidence  that  the  defendant 
had,  before  November,  1910,  sent  Its  notices 
of  assessment  by  postal  card  or  In  such  way 
that  the  mall  could  be  forwarded  by  the 
local  postmaster  and  eudi  had  been  Its  cus- 
tom and  practice,  and  that  the  plaintiff  had 
received  such  notices  and  the?  were  so 
stamped  that  they  oould  be  forwarded,  and 
that  Mrs.  H.  S.  Turner,  the  plalntll^  had  di- 
rected the  postmaster  at  Bluemont  to  tor- 
ward  her  mall  to  her,  and  he  had  forwarded 
all  of  her  mall  vrtilch  under  the  post  office 
regulations  could  be  forwarded,  and  that  the 
defendant  company  in  1810  changed  its  mle 
and,  instead  of  ■ft»'^*wg  notice  of  assessment 
by  postal  or  In  such  a  way  that  anch  notices 
oould  be  forwarded  the  addressee,  it  aeat 
sadi  notices  in  a  printed  circular  and  put  It 
In  a  one-cfflit  airelope  which  was  not  for^ 
wardable  under  the  i>o6t  office  regulations, 
and  that  she  (the  plaintiff)  had  no  notice  of 
such  change  and  did  not  receive  the  printed 
circular,  and  she  bad  relied  upon  the  custom 
and  practice  of  the  company  in  the  ordinary 
course  of  business  to  mall  its  assessment 
notices  to  Its  policy  holders  In  flrst-class 
mall,  and  such  method  was  the  proper  and 
ordinary  course  of  business  to  pursue,  which 
rtosonable  and  ordinary  business  prudence 
required,  if  because  of  the  change  of  method 
of  mailing  the  notloe  was  not  forwarded  to 
and  received  by  the  plaintiff,  or  any  one  au- 
thorized by  her  to  receive  the  same,  then  this 
change  of  method  of  mailing  was  not  suffi- 
cient and  Is  not  a  good  defense  to  this  ac- 
tion." 

We  are  of  opinion  that  this  instruction  Is 
erroneous  and  should  not  have  been  given. 
It  Ignores  the  contract  between  the  parties, 
which  was  that:  "Mailing  such  notice  to  the 
post  office  address  given  by  the  member  In 
the  appUcatioa  for  Insurance  (and  In  case 
of  change  of  the  same,  such  address  as  the 
member  shall  in  writing  furnish  the  secre- 
tary) shall  In  all  cases  be  sufficient  notice 
to  such  member."  Charter,  1 11. 

It  Is  not  pretended  that  the  plaintiff  ever 
Intimated  to  the  company  In  writing  or  oth- 
erwise that  she  had  changed  her  post  office 
address  as  given  In  her  application.  This 
provision  of  the  contract  shows  that  it  was 
within  the  contemplation  of  the  parties  that, 
if  the  Insured  changed  her  post  office  address, 
It  was  her  duty  to  notify  the  secretary  of  the 
company,  so  that  notice  conld  be  sent  her 
without  extra  expense.  Giving  notice  In 
writing  to  the  secretary  of  the  company  of 
any  change  In  the  plaintiff's  post  office  address 
was,  undor  the  express  terms  of  the  contract, 
essmtlal  in  order  to  imprae  any  duty  upon 
the  company  with  respect  to  such  new  ad- 
dress. The  company  had  no  knowledge  that 


the  plaintiff  was  absent  from  home  or  that 
she  had  instructed  the  postmaster  at  Blue- 
mont to  forward  her  mail,  and  If  it  had 
known  these  facts  It  would  have  been  nnder 
no  contract  obligation  to  put  sufficient  post- 
age upon  the  notice  to  enable  the  ixwtmaster 
to  forward  the  same  to  such  address  as  the 
plaintiff  might  direct  The  company  dis- 
charged Its  entire  contract  obligations  with 
req>ect  to  this  notice  when  it  placed  the  en- 
velope Inclosing  the  same  in  the  post  offioe 
at  Watertord,  Va.,  Its  home  office,  witli  suffi- 
cient postage  thereon  to  secure  its  traitsmis- 
sion  to  the  post  office  at  Bluemcmt,  Va.,  the 
post  office  address  glToi  by  the  plalntlft  io 
her  application. 

[2. 3]  The  facts  do  not  Justify  the  sugges- 
tion of  this  Instruction  that  the  Jury  might 
consider  whether  the  defendant  had  waived 
Its  contract  rights  by  some  previous  habit 
of  the  company  to  send  out  notices  by  postal 
card,  or  that  the  company  had  changed  its 
rule  with  respect  to  mailing  notices  by  postal 
card.  The  contract  by  which  the  parties  are 
bound  contains  no  provision  obligating  the 
company  to  send  these  notices  by  postal  card 
or  in  any  other  designated  way.  The  evi- 
dence does  not  show  any  rule  of  the  company 
on  the  subject, '  nor  does  it  establish  any 
custom  with  respect  to  the  method.  So  far 
as  t2ie  plaintiff  Is  couched,  she  had  only 
received  two  notices  prior  to  the  one  in  ques- 
tion, which  was  wholly  Insuffident  to  Justify 
her  In  supposing  that  the  company  had  adopt- 
ed as  a  rule  the  postal  card  method  of  send- 
ing notices  and  would  never  employ  any  oth- 
er m^od.  This  Instruction  is  further  er- 
roneous in  submittliie  to  the  Jury  the  ques- 
tion wheQier  or  not  mailing  notices  by  flrst- 
class  mail  was  the  proper  and  ordinary  course 
of  business  to  pursue  wbidi  reasonable  and 
ordinary  budness  prudence  required.  If  any 
question  of  reasonableneaa  should  have  been 
submitted  to  tiie  Jury  at  all,  It  should  have 
been  the  reasonableness,  not  of  a  rule  that 
had  not  been  followed  In  the  case  thai  be- 
fore tliem,  but  the  reasonableness,  nnder  all 
the  drcnmstances,  of  the  method  which  was 
followed.  It  was,  however,  not  a  question 
of  the  reasonableness  of  dther  method.  The 
only  question  was  whetlier  or  not  the  de- 
fendant had  d^MMlted  fbd  notice  in  the  post 
office  with  sufficient  posti^  paid  thereon  to 
insure  Its  delivery  at  the  post  office  whiai 
the  plalntlfl  bad  given.  This  was  all  Chat 
the  contract  required  and  all  that  the  plaln- 
tlfl was  entitled  to  demand. 

[4]  The  converse  of  the  propodtlons  con- 
tained in  instruction  Na  1,  for  fb»  plaintiff, 
is  contained  in  the  fOUowlng  instmctlons 
asked  for  1^  tiie  defendant,  whi<ai  ttie  court 
refused  to  give: 

"(Lr)  The  court  Instructs  tiHe  Jury  tliat  If 
they  beUeve  from  the  evidence  that  the 
plaintiff,  at  the  time  of  her  aHtUcatlfm  for 
the  policy  in  litigation,  either  by  herself  or 
through  her  agent,  gave  as  her  post  office 
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address  Blnanont;  Va^  and  that  she  has  not 
since,  by  written  notice  to  said  company,  di- 
rected a  change  to  be  made  In  such  addreas, 
and  U  they  farther  beUeve  from  the  evidence 
that  on  or  before  the  30th  day  of  November, 
1910,  a  notice  setting  forth  tbe  rate  of  as- 
sessment fixed  by  the  board  of  directors  to 
meet  the  expenses  of  the  company  for  the 
year  1911«  and  the  time  by  which  the  assess- 
ment was  to  be  paid,  was  pnt  In  an  envelope 
addressed  to  the  plaintlft  at  Blnemont,  Va., 
and  deposited  In  the  post  ofBce  at  Waters 
ford,  Va.,  the  place  of  the  home  office  of  the 
defendant  company,  for  transmission  to  the 
plaintur,  duly  stamped,  and  that  the  plaintUf 
did  not  prior  to  the  occurrence  oi  ttie  flre 
by  which  the  building  insured  was  destroy- 
ed pay  to  the  dafbnduit  said  assessment, 
then  tbey  shall  find  for  Qie  defendant;  the 
court  instmctlng  the  jury  that  it  Is  immate- 
rial whether  or  not  said  notice  was  actually 
received  by  the  plaiatifF  or  not" 

"(M)  The  court  instmcta  the  Jury  that 
mailing  such  form  of  notice  of  assessment  as 
has  been  proven  to  have  been  used  by  the  de- 
fendant company  in  this  case,  in  ^vlng  its 
members  notices  of  the  assessment  for  the 
year  1911,  inclosed  in  an  unsealed  envelope 
with  a  one-cent  postage  stamp  attached,  con- 
stitutes a  Bulficl^iit  mailing  of  sacb  notice,  if 
the  jury  farther  believe  from  the  evidence  that 
snch  notice  was  addressed  to  the  plaintiff  at 
the  post  office  address  furnished  to  the  com- 
pany in  accordance  with  Its  by-laws  and  reg- 
ulations at  least  30  days  before  the  said  a»- 
sessment  became  payable." 

"(N)  Tbe  court  Instructs  the  Jury  that  in 
the  application  of  the  assured  for  member- 
ship in  tbe  defendant  company,  which  Is  the 
foundation  of  the  policy  sued  on  In  this  case, 
the  post  office  addreas  of  the  assured  is  given 
by  her  as  Blnemont;  and  the  court  further 
Instrocts  the  jury  that  there  is  no  evidence 
in  this  case  tending  to  show  that  said  post 
office  address  was  subsequently  clianged  by 
means  of  notice  in  writing  to  tlie  defoidant 
company ;  and  if  tlie  jniy  beUeve  from  the 
evidence  ttiat  the  board  of  directors  of  tbe 
defendant  company  fixed  the  assessment  on 
Its  membwB  finr  the  year  1811,  and  that  the 
by-laws  of  the  company  prescribed  that  the 
same  should  be  paid  on  or  befbre  December 
81,  1910,  and  tiiat  on  or  before  the  80th 
day  of  November.  1910,  the  defendant  com- 
pany caoaed  printed  notice  of  tbe  rate  of 
said  assessment  and  the  time  fixed  for  pay- 
ment of  the  same  to  be  d^>oslted  In  the  post 
office  at  Waterford,  Va..  addressed  to  the 
plaintiff  at  Blnemont,  with  sufficient  post- 
age diereon  to  pay  for  its  transmission  to 
Bluemont,  Va^  and  that  the  said  plaintiff 
failed  to  pay  tbe  said  assessment  prior  to  the 
date  of  the  destmction  of  the  Insured  build- 
ing, they  will  find  for  the  defendant;  the 
court  Instructing  the  Jury  for  the  purposes  of 
this  case  that  It  Is  immaterial  whether  the 


said  plaintiff  ever  actoaUy  received  said  no- 
tice or  not" 

Without  further  comment  it  Is  sufficient  to 
say  that  these  three  instructions  asked  for 
by  the  defendant  correctly  state  the  law  of 
the  case  presented  by  the  record  and  should 
have  been  glv^ 

[8]  The  action  of  the  circuit  court  In  giv- 
ing Instruction  No.  3,  asked  for  by  the  plain- 
tiff, is  assigned  as  error.  That  Instruction 
is  as  follows: 

"No.  3.  The  Jury  are  Instructed  that,  if 
the  plaintiff  had  paid  off  and  discharged  the 
deed  of  trust  on  the  property  in  October, 
1009,  and  that  thereafter  tiie  poUcy  ma  reg- 
ularly coi^ued  in  f wee  by  payment  of  tbe 
pr«ninm  in  1909.  and  neitbra  since  that  date 
nor  at  the  time  of  the  flre  was  diere  any  lien 
on  the  property,  the  Jury  are  instmcted  that 
the  existence  of  the  lien  at  the  lime  of  the 
policy  worked  no  forfeiture  tbereot" 

The  objection  to  this  inatmcflon  Is  not 
well  taken.  The  record  shows  that  tbe  lien 
which  was  on  the  property  at  the  time  of 
the  issuance  of  the  policy  was  paid  off  on  Oc- 
tober 27,  1909,  and  that  aftv  It  was  so  tnld 
off  the  con^ony  collected  tha  premium  for 
1910  and  rdnstated  tbe  policy  and  asBeased 
it  as  a  policy  in,  force  for  1910l  Under  the 
constitution  and  by-law^  yrbScb  are  a  part 
of  the  contract  between  the  parties,  the  pay- 
ment of  each  annual  assessmrait  is  a  renewal 
of  the  policy.  When,  therefore,  the  plaintiff 
paid  in  1909  the  premium  for  1910,  it  renew- 
ed the  policy  for  another  year,  and  at  the 
time  the  Insnrance  was  thus  renewed  for  the 
year  1910  there  was  no  lien  up<m  the  proi^T- 
ty  and  none  has  been  created  since. 

[I]  It  Is  further  insisted  that  the  court 
erred  In  permitting  the  witness  George  B. 
Pflaster.  who  signed  the  application  and  the 
premium  note  on  behalf  of  the  plaintiff,  to 
testify  that  both  the  application  and  the 
note  were  In  blank  when  he  signed  them, 
and  farther  to  testify  that  the  word  "none," 
in  answer  to  the  question  In  the  application 
with  respect  to  incumbrances,  was  not  in  his 
handwriting  and  was  not  put  there  at  his  di- 
rection. This  evidence  was  not  objected  to 
until  the  witness  had  left  the  stand,  when 
the  court  was  asked  to  exclude  It  upon  the 
ground  that  It  was  an  attempt  by  p&iol  evi- 
dence, to  alter  and  vary  the  terms  of  a  writ- 
ten contract 

The  evidence  was  clearly  Inadmissible. 
Southern  Mutual  Ins.  Co.  v.  Yates.  28  Orat 
(69  Ta.)  S86.  The  learned  Judge  of  the  cir- 
cuit court  recognizes  that  this  evidence  was 
not  admissible,  certifying  In  bill  of  excep- 
tions Na  1  that  it  was  all  excluded  by  In- 
structions Nos.  2  and  3.  Those  Instmctiona 
do  not  in  terms  exclude  the  evidence,  hut 
their  effect  is  to  do  so.  Further  considera- 
tion of  this  matter  is,  however,  unnecessary, 
because  the  case  must  be  remanded,  and,  if 
another  trial  is  had,  the  evidence  objected 
to  will  not  be  admitted. 
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The  Judgment  complained  of  must  be  re- 
versed, tbe  verdict  of  the  Jnry  aet  ftslde,  and 
Ow  case  remanded  to  the  drcnit  conrt  for  a 
new  trial,  If  the  plalnUfl  be  so  advised,  to  be 
had  not  in  conflict  vlth  the  Tiewa  ezpresBed 
In  this  opinion. 

Beversed. 


ISAACS  T.  ISAACS  et  aL 

(Sapreme  Court  of  Appeals  of  Virginia.  Nor. 
20,  1913.) 

DiTOBCx  (I  266*)  — Dtcu  nn  Aukont— 

Xjsev  of  Decbee. 

Where  a  wife  was  glrai  a  decree  of  di< 
Torce  from  bed  and  board,  viUi  an  award  of  a 
specified  monthly  earn  as  pennsDent  alimour, 
and  decreeini  a  Uen  on  the  husband's  laods 
tberefor,  as  well  as  for  ^  unpaid  temporary 
alimony  formerly  granted  and  tor  coonsel  fees 
and  costs,  such  lien  cannot  be  affected  by  a  de- 
cree of  absolute  divorce  rendered  in  another 
state  In  favor  of  the  husband,  even  tbonsh  the 
foreign  conrt  bad  Jurisdiction  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  IMvoroe, 
Cent  Dig.  H  72B,  720;  Ds&DIk.  |  266.*] 

AiqMSl  from  Glrcolt  Court,  Russdl  County. 

Suit  by  S.  F.  Isaacs,  as  guardian,  against 
O.  G.  Isaacs,  in  which  Minnie  L.  Isaacs,  who 
was  made  a  party  defendant,  filed  a  cross-bill 
against  8.  F.  Isaacs  and  others.  From  a 
Judgment  for  complainant,  defendants  ap- 
peaL  Reversed. 

Vicars  &  Peery,  of  Wise,  and  W.  W.  Bird 
and  Routh  &  Routh,  all  of  Lebanon,  for  ap- 
pellants. Finn^  &  Wilson,  for  appellee. 

KEITH,  P.  The  bill  in  this  case  was  filed 
bj  8.  F.  Isaacs  as  guardian  of  certain  in- 
fant defendants,  setting  out  that  O.  O.  Isaacs, 
tbe  former  guardian  of  the  infants,  had  con- 
.fessed  a  Judgment  as  such  guardian  in  the 
drcnlt  court  of  Russell  county  for  the  sum 
of  $1,811.75,  with  interest  from  March  13, 
1009.  and  praying  that  certain  real  estate  of 
the  defendant  in  the  counties  of  Russell  and 
Wise  might  be  sold  and  the  proceeds  applied 
to  its  satisfaction.  This  bill  was  filed  at  the 
first  April  rules,  1909,  and  on  the  18th  day 
of  May  of  that  year  Minnie  h.  Isaacs  filed 
her  petition,  in  which  she  alleges  that  the 
Jndgmrat  set  forth  In  tbe  bill  is  fraudulent 
and  void,  so  far  as  her  rights  are  concerned, 
and  was  confessed  tor  the  purpose  of  hinder- 
ing «ad  delaying  her  in  the  enforcement  of  a 
decree  for  alimony  and  suit  money,  rendered 
in  her  favor  upon  her  bill  filed  In  the  circuit 
oonrt  of  Wise  connty,  in  which  O.  O.  Isaacs 
was  defendant 

In  the  divorce  suit  J.  H.  Darter  was  ap- 
pointed to  recdve  any  money  decreed  to 
Minnie  L.  Isaacs  tor  her  sopport  and  that  of 
her  Infant  children,  and  the  prayer  of  her 
petition  is  that  she  and  J.  H.  Darter  may  be 
made  parties  defendant  to  the  bill  filed  by 
S.  F.  Isaacs  for  the  enforoemoit  of  his  Judg- 
ment against  Q.  O.  Isaacs. 


Tba  pleadlpge  an  In  a  confused  state  by 
reason  of  the  several  bllla,  answers,  and 
cross-bills  whldi  were  filed,  and  without  go- 
ing Into  them  in  detail  we  shall  content  oniv 
selves  with  statins  that  In  tbe  divorce 
suit  in  Wise  connty  a  decree  wu  entered  on 
tbe  11th  of  Jnly,  1908,  enjoining  and  re- 
straining O.  G.  Isaacs  from  selling  or  In  any 
way  disposing  of  aiv  of  the  propertr,  either 
real  or  personal,  set  forttt  In  the  bill  of 
complaint  the  said  proper^  both  real 
and  personal,  and  said  estate  shall  be  fbrth- 
oomlng  to  meet  any  decree  which  may  be 
made  in  thia  cansb** 

On  the  lltii  of  January,  1909,  a  farther 
decree  was  mtered  In  the  divorce  sntt  In 
yntm  county,  In  wUch  It  was  decreed  that 
ttie  defendant  pay  to  J.  H.  Dart«,  receiver, 
the  sum  of  $40,  ^temporary  alimony  for  tiie 
month  of  January,  $10  having  been  paid  in 
cash  to  eomidalnant,  and  that  tbe  said  de- 
ftodant  pay  to  J.  H.  Darter,  on  the  first  day 
of  each  month  until  the  further  order  of  this 
court,  the  further  sum  of  $60  per  month  for 
temporary  alimony  fer  oomiAalnant;  and 
the  said  J.  H.  Darter  la  hereby  ordered  to 
pay  unto  said  complainant  the  sum  of  $10 
in  cash  each  month  out  of  the  said  money 
received  by  him  for  the  defendant  and  to  fur- 
nish to  complainant  such  wearing  apparel 
and  supplies  as  complainant  may  de^re  for 
herself  and  children  to  the  amount  of  $40 
each  month,  the  residue  of  the  said  alimony 
hereby  directed  to  be  paid;  and  the  said 
J.  H.  Darter  Is  directed  to  furnish  an  Item- 
ized account  of  the  supplies  and  wearing  ap. 
parti  furnished  cmnplainant  pursuant  to  this 
order,  and  to  file  the  same  in  the  papers  of 
this  cause  on  the  first  day  of  the  next  term 
of  this  court" 

Next  in  order  after  these  decrees  comes 
the  confession  of  Judgment  set  out  in  the 
original  blU  filed  by  S.  F.  Isaacs, '  dated 
February  term,  1909,  for  $1311-75,  with 
interest  from  the  12th  of  March,  1909,  and 
costs. 

On  the  4th  of  February,  1910,  a  further 
decree  was  entered  In  the  circuit  court  of 
Wise  county.  In  which  it  la  adjudged  and 
ordered  that  "Minnie  L.  Isaacs  be  and  she 
is  hereby  granted  a  divorce  from  bed  and 
board  from  the  defendant  G-  6.  Isaacs, 
and  the  complainant  and  defendant  be  and 
they  are  hereby  perpetually  separated. 
And  It  Is  farther  adjudged,  ordered,  and  de- 
creed that  the  restraining  order  heretofore 
rendered  herein  on  the  11th  day  of  July, 
1908,  be  and  tbe  same  is  hereby  perpetuated, 
and  that  tbe  defendant,  G.  G.  Isaacs  Is  per^ 
petnaUy  enjoined  and  restrained  from  In  any 
way  Interfering  with  said  complainant  and 
her  infant  childrm  mentltmed  in  said  bill  of 
comidaint^  or  of  doing  any  violenoe  to  them, 
or  either  of  them,  and  Oat  said  defendant  la 
also  perpetually  enjoined  and  restrained 
from  eelllng  or  In  any  way  disposing  of  any 


•For  otliar  omm  sm  mom  tqile  sad  Motion  NUMBBR  In  Dm.  Dig.  ft  Am,  Dl*.  Kar-Mik  Mas  *  Bap'r  lnd«s«s 
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of  the  property,  real  or  perunal,  named  and 
set  forth  In  said  bill  of  complaint,  during  the 
lifetime  of  complainant,  and  that  said  prop- 
erty, both  real  and  penonal,  be  and  the  same 
Is  hereby  held  as  aecority  for  the  payment  of 
the  alimony  hereinafter  decreed  in  favor  of 
complainant,  as  well  as  the  alimony  hereto- 
fore decreed  in  faTor  of  complainant,  and  the 
costs  of  this  suit,  and  the  unpaid  attorney's 
fee  adjudged  to  be  paid  ^y  the  defendant, 
G.  O.  Isaacs,  to  counsel  of  complainant  for 
their  serrices  in  the  prosecution  of  this  suit 
And  it  is  furthw  adjudged,  ordered,  and  de- 
er^ that  the  defendant,  G.  G.  Isaacs,  do 
pay  to  complainant  the  «nm  of  $60  per  month, 
due  and  payable  on  the  first  day  of  eacSi  and 
every  month  from  the  date  hereof  during  the 
lifetime  of  complainant,  as  well  as  the  ali- 
mony heretofore  decreed  to  be  paid  to  her, 
and  that  said  defendant  shall  pay  nnto  Tl- 
cars  ft  Peery  and  H.  A  Routh,  attorneys 
for  complainant,  the  sum  of  fUSO  comuel 
tees,  the  said  defendant  havli«  heretofore 
paid  to  the  said  Vicars  &  Peery  on  account 
of  counsel  fees  the  sum  of  990,  the  court 
being  of  opinion  that  the  sum  of  $200  la  a 
reasonable  sum  to  be  paid  by  the  said  G.  Q. 
Isaacs,  defendant,  as  conns^  fees  to  the  said 
attomeirs  of  comidainant  for  their  services 
in  the  pTOMcntion  of  this  suit.  And  it  fur- 
ther aivcarlng  to  the  court,  from  the  r^rt 
of  J.  H.  Darter,  recover,  filed  berdn,  that 
the  defendant  O.  Isaacs,  has  mly  paid 
the  sum  of  ^40  on  account  of  temporary 
alimony  hw^foie  adjudged  and  decreed  to 
be  paid  by  him  to  the  said  J.  H.  Darter,  re- 
ceiver, for  the  benefit  of  conq»lainant,  by 
decree  raidered  ber^  on  the  lltb  day  of 
January,  1909,  and  that  the  said  O.  G. 
Isaacs  has  refused  to  pay  the  said  alimony 
and  comply  with  the  terms  of  said  decree  of 
January  U,  1909,  aforesa^  and  that  there 
remaU»  now  unpaid  oa  aooount  of  said 
temporary  alimony  the  sum  of  pilO,  with  in- 
terest thereon  from  the  date  hereof  it  is 
tber^ore  adjudged,  ordered,  and  decreed 
Uiat  complainant  recover  against  defendant 
the  said  sum  of  $610,  with  Interest  thereon 
from  the  date  hereof;  and  her  costs  about  the 
prosecution  ot  this  suit  In  this  bdialf  ex- 
pended *  *  •"—and  the  decree  further 
directed  that,  unless  the  sum  decreed  were 
paid  wlttdn  SO  days,  H.  A  Boutii  should  sell 
the  property  in  tb.e  Mil  and  proceedliwi  men- 
tioned, or  a  BufBdent  part  thereof;  at  public 
outcry  at  the  front  door  of  ttie  courthouse  of 
BuBsell  county,  at  Iid>anoiC  to  satisfy  and 
dlacharge  the  ssld  nun  of  |610,  with  interest; 
and  the  costo  of  the  sni^  and  the  ram  of 
$150  decreed  to  be  paid  as  attorney's  fee  for 
the  complaliiaDt,  and  all  of  the  unpaid  ali- 
mony due  and  unpaid  at  the  time  of  the  sale, 
under  the  terms  of  Qie  decree  of  F^mary  4, 

mo. 

Sndi  was  the  condition  of  affairs  when  Q. 
O.  Isaacs,  in  a  supplemental  answer  to  the 
doss-blU  filed  by  Minnie  I*  Isaacs  In  the 
Bnssell  county  sul^  appeared  wll2i  what 

79S.SL-08 


seems  to  be  the  transcript  of  the  record  of  a 
suit  in  the  circuit  court  of  Harlan  county, 
Ky.,  from  which  we  gather  that  on  or  about 
Blarch  21,  1810,  George  G.  Isaacs,  claiming 
to  be  a  resident  of  and  domiciled  in  Harlan 
county,  Ky.,  filed  his  petition,  setting  forth 
his  marriage  with  the  defendant,  Minnie  K 
Isaacs  that  she  had  abandoned  and  deserted 
him,  and  had  been  guilty  of  adultery  with 
certain  persons,  <nie  of  whom  Is  named  In  the 
petition.  An  anmded  petition  was  filed  set- 
ting out  his  case  more  at  large.  The  de- 
fendant was  cited  to  appear,  lind  did  appear 
by  counsel,  and  filed  her  ansiw.  In  which 
she  dales  that  the  plaintiff  ever  had  any 
resldcaioe  In  the  state  of  Kentocky,  denies 
all  diaiges  of  abandonment  and  adultery 
made  against  her,  sets  forth  the  proceedings 
In  the  drcnlt  court  of  Wise  county;  and  in 
fact;  we  may  say,  Abe  pnto  In  Issue  every  al- 
l^tlon  of  the  petition,  wltli  the  result  that 
the  Balkan  county  court  entered  a  Judgment 
dissolving  the  bond  of  matrimony  theretofore 
erl sting  between  the  plaintiff  and  defendant 
and  restoring  the  plaintiff  George  G.  Isaacs, 
to  all  the  rights  and  privileges  of  an  un- 
married person,  and  farther  adjudging  that 
"the  parties  hereto,  and  eadi  of  them,  are 
ordered  and  directed  to  restore  to  the  other 
all  property  not  dlq)oeed  of  at  the  commence- 
ment of  this  actton  which  they  may  have 
obtained,  directly  or  indirectly,  from  or 
through  the  other,  during  marriage,  in  con- 
slderatlon  or  by  reason  thereof." 

On  December  IS,  1910,  In  the  drcoit  court 
of  Russell  county,  the  cases  of  S.  F.  Isaacs, 
Complainant,  v.  G.  G.  Isaacs,  Defendant,  and 
Minnie  L.  Isaacs,  Complainant,  t.  G.  G. 
Isaacs  and  Others,  Defendants,  on  cross-blU, 
were  brought  on  to  be  heard  together,  upon 
depositions  taken  and  filed  In  the  cause,  and 
upon  the  supplemental  answer  of  Isaacs  to 
the  cross-bill,  upon  the  exhibit  of,  Harlan 
circuit  court  proceedings  filed  with  the  an- 
swer, to  the  filing  of  which  supplemental  an-  ' 
swer  Minnie  L.  Isaacs  objected  and  filed  ex- 
ceptions, and  upon  the  agreement  of  counsel 
representing  all  parties  in  interest  There- 
upon the  court,  without  passing  upon  the  ob- 
jection of  Minnie  L.  Isaacs  to  the  filing  of 
the  rapplemental  answer,  or  to  the  validity 
of  the  plaintiff's  Judgment  asserted  In  the 
original  bill,  or  to  the  validity  of  the  decree 
for  alimony,  referred  the  case  to  a  commis- 
sioner to  aaoertalu  and  r^rt  "vrtiat  land 
the  s^  Q.  O.  Isaacs  Is  now  Wised  o^  sub- 
ject to  the  Hens  asserted  against  him  in  this 
causes  what  of  the  lands  have  been  sold  that 
,  are  set  forth  and  described  In  complainant's 
UU  since  the  original  bOl  was  filed  in  this 
cause,  and  to  whom  sold  and  for  what  pur- 
pose, and  upon  what  debts,  tf  any,  ^at  said 
land  brought,  and  what  purcSiase  money  has 
been  paid,  and  to  whom  paid,  and  rental  value 
of  all  lands  now  owned  by  Uie  said  Q.  G. 
Isaacs  In  the  counties  of  Rnssell  and  Wise, 
whether  or  not  there  are  any  unpaid  taxes 
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thereon,  and  all  Uens  of  all  character  against 
the  said  O.  O.  Isaacs,  together  with  what 
laud  he  owns  subject  to  said  Hens." 

On  the  17th  of  April,  1911,  the  commls- 
sloner  Id  chancery  filed  the  report  called  for 
In  that  decree.  To  this  report  Minnie  L. 
Isaacs  excepted,  because  it  reports  against  O. 
G.  Isaacs  a  Judgment  allied  to  have  been 
confessed  at  the  February  term,  1909,  of  the 
circuit  conrt  of  Russell  eonnty,  and  the  charge 
made  by  exceptant  In  her  answer  and  cross- 
bill that  this  Judgment  was  confessed  for  the 
purpose  of  hindering,  delaying,  and  defraud- 
ing her  In  tlie  collection  of  the  amoonta  de- 
creed In  ber  fftvor  by  the  drcnlt  court  of 
Wise  county  is  reiterated. 

This  exception  was  oTemiled  by  ttie  circuit 
court,  and  its  decree  In  Out  respect  is  ber^y 
affirmed.  The  evidence  adduced  in  the  rec- 
ord la  Insafflciflnt  to  establlah  Qie  Charge  of 
fraud. 

The  report  waa  excited  to  also  by  8.  T. 
Isaaca  and  O.  Q.  Isaacs,  because  the  comiids* 
■loner,  as  lien  Na  2,  reports  the  judgment  in 
the  drcnlt  conrt  of  Wise  eoanty  for  the  sum 
of  950  a  month  from  Uie  Uth  of  January, 
1809,  and  Qie  fnrttaer  snm  of  $20(^  wltta  Inter- 
est from  the  4th  day  of  Febniary,  1910,  anb* 
Ject  to  certain  credits  stated  In  the  report 
Tbls  lien  ia  ensepted  to:  First,  because  it 
has  been  paid;  and,  second,  because  the  de- 
cree under  which  it  was  asserted  has  been 
set  aside  and  annulled.  These  exertions  the 
decree  aiwled  from  snstalned,  but  no  rea- 
son Is  anlisned  in  the  decree  far  the  action  of 
the  court. 

We  are  nnable  to  dlscorer  in  Uie  neca<l 
evidence  that  tiie  decrees  in  favor  of  the  ap- 
pellant in  the  divorce  fult  hare  ever  been 
paid  and  satisfied  to  hw. 

The  next  ground  of  exception  la  because 
Uie  decree  under  which  said  lien  is  asserted 
has  been  set  aside  and  annulled.  The  ex- 
ception refers,  we  presume,  to  the  proceed- 
ings in  the  circuit  conrt  of  Harlan  county, 
Ey.  Wbatev«  may  have  been  the  effect  of 
tlie  decree  of  tiiat  conrt  upon  the  personal 
atatiu  of  the  parties,  idalntllE  and  defendant, 
we  shall  not  undertake  to  inquire  or  decide. 
Let  it  be  conceded  that  while  the  YirgLola 
conrt  only  went  so  far  as  to  grant  a  mere  sep- 
aration— a  divorce  from  bed  and  board  and 
not  from  the  bonds  of  marriage — the  Ken- 
tucky decree  rightfully,  under '  the  circum- 
stances and  proofs  before  it,  went  further 
and  dissolved  the  marriage  theretofore  exist- 
ing between  the  parties.  It  can  in  no  wise, 
we  think,  affect  the  rights  of  property  estab- 
lished by  the  courts  of  this  state,  which  bad 
full  Jurisdiction  over  the  parties  and  the 
subject-matter  of  the  suit. 

We  are  of  opinion,  therefore,  that  notwith- 
standing the  proceedings  and  judgment  in  the 
circuit  court  of  Harlan  county,  £y.,  the  de- 
crees of  the  circuit  courts  of  Wise  and  Bus- 
sell  counties  with  resiwct  to  the  aUmmv 


awarded  Mrs.  Isaacs  and  the  counsel  fees 
decreed  to  be  paid  to  her  attomecrs  remained 
in  fnll  force  and  effect,  and  that  the  excep- 
tion filed  by  8.  W.  and  O.  O.  Isaacs  to  liai 
No.  2,  as  reported  by  the  oommlsalontt  dionld 
have  been  overruled. 

That  the  lien,  to  the  extent  that  it  la  re- 
ported by  the  commissioner  in  favor  of  Bfrs. 
Minnie  Ii.  Isaacs,  is  a  vaUd  and  sabristinff 
one  we  have  no  doubt;  and  we  are  not  pre- 
pared to  say  that  the  chancery  court,  liavlng 
acquired  Jurisdiction  over  the  subject-matter 
and  over  the  parties  in  the  Wise  county  suit, 
and  having  granted  a  divorce  from  bed  and 
board  and  fixed  the  permanent  alimony  of 
Mrs.  Isaacs  at  (SO  a  montii  during  ber  life, 
does  not  override  and  take  precedence  of  the 
Judgment  confessed  by  O.  G.  Isaacs  after  the 
institution  of  the  suit  and  the  entry  of  the 
decrees  of  the  11th  of  January,  1909,  and  of 
February  4,  1910.  The  question  la  one  of 
great  Interest  and  importance,  and  should 
only  be  decided  after  full  investigation  by 
counsel  and  the  court  We  shall  therefore 
content  ourselves  for  tbe  present  with  re- 
versing the  decree  appealed  firom.  In  so  t&r  as 
it  sustains  the  exceptions  taken  by  S.  F.  and 
G.  O.  Isaacs,  and  will  ^ter  a  decree  to  ttiat 
^ect,  and  directing  the  circuit  court  to  re- 
tes  the  case  to  a  commlasloner  to  ascertain 
and  r^K>rt  what  amount  is  due  for  alimony 
and  suit  money  upon  a  statemoit  of  the  de- 
cree upon  tlie  basis  heretofwe  considered  by 
the  commissioner  In  his  rqwrt,  and  what 
amount  would  be  due  as  alimony  and  suit 
naauy  If  Uie  conrt  should  be  of  oi^nlm  that 
the  montUy  Installments  of  allmoiur  accrued 
and  aosuing  und«  the  decrees  heretofore 
entered  in  the  divorce  suit  oonstltu1»  a  pri- 
mary diarge  vtpon  alt  the  real  estate  of  6.  6. 
Isaacs  within  the  Jurisdiction  of  the  court 

Reversed. 

BUCHANAN  and  WUlTTm  SJ^  absmt 


BBIDGBWATEB  MFG.  GO.  T.  FDNKHOUS- 
BB,  Bevenne  0(»n*r. 

(Supreme  Court  of  Appeals  of  Ylisginia.  Nov. 
20,  iei3.) 

1.  TaXATIOR  (%  819*)— ASSBSSUENT— IBBEOTT- 
UBFTIBS. 

One  whose  property  li  liable  to  assess- 
ment for  taxes  may  not  evade  payment  for  er- 
rors, omissions,  or  IrregQlarities  in  the  aas^s- 
ment  thereof  which  do  not  prejudice  bis  rights. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Gent  Dig.  H  614,  627-529,  B82-634;  Dec  Dig. 
i  319.*] 

2.  Taiatiow  ({  878*>— PaoPKBTT  SuBJxcr  to 
Tax— Miller— Mahufactukke--Capitai.. 

Under  Code  1904,  p.  2196,  {  8,  schedule 
C,  providing  for  the  taxation  of  all  capital  of 
incorporated  jolntetoek  companies  not  other- 
wise taxed,  that  when  taxed  in  Virginia  the 
Bbares  of  stock  in  the  hands  of  uidividual 
stockholders  shall  not  be  further  taxed  tor 
state  purposes,  and  that  real  estate  belonging 
to  such  companiea  shall  not  be  held  to  be  cap- 
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ital.  bot  ihall  be  Bttod  and  tmd  m  property 

and  not  as  capitaL  etc.,  capital  emplorea  in  w 
business  of  a  miller  or  other  mannnusterer  Is 
sabject  to  taxation. 

[Dd.  Note.— For  other  cases,  see  Taxation, 
Gent:  Dig.  H  626-028,  682;  Dee.  Dig.  {  878.*] 

3.  Taxation  (f  878*)— Pbofott  Snsnoi  to 
Tax -- CoBFOEATK  Gapitai.— Dminnoii  — 
"Capitai-" 

Code  1904,  p.  2199,  {  8,  schednle  G,  snb- 
sec.  8,  provides  that  the  capital  of  incorporated 
iolnt-atoiA  companies  not  otherwise  taxed  shall 
be  assessed,  and  sabsection  4  prortdes  for  the 
taxation  of  capital  of  Indlridnals  invested  in 
B.QJ  business  not  otherwise  taxed,  and  that  all 
solvent  claims  contracted  durtnr  the  preceding 
year  slull  be  held  to  be  capital  in  snch  busi- 
ness and  shall  be  taxed  as  snch.  Held,  that 
the  word  "capital"  was  used  In  subsections  S 
and  4  to  signify  money  and  other  property 
adventured  in  the  bnalnesa,  whether  liorrowed 
or  not,  and  was  not  limited  to  the  original 
capital  paid  in  by  the  shareholders  on  pnrdiase 
of  stock,  less  the  amount  invested  in  real  es- 
tate and  money  borrowed  by  the  company  to 
be  used  in  condncting  its  bnsiness  (citing  Words 
and  Phrases,  tc^  1,  pp.  964-M8;  voL  8,  p. 
709B). 

[Ed.  Note.— Tor  oilier  eases,  see  Taxation, 
Cent.  Dig.  H  626-628.  632;  De&  Dig.  |  37a*3 

Error  to  Gircoit  Coart,  Boc^ngbam  Gonnty. 

Proceeding  by  the  Bridgewater  Manuflus 
taring  Gompany  i^lnst  one  FunkbonaeT,  as 
Commlasioner  of  the  Revenne.  Jndgment  for 
defendant,  aikd  plalntllE  biliisa  error.  Af- 
firmed. 

Gonrad  &  Conrad,  of  Harrisonburg,  for 
plaintiff  in  error.  Tbn  Attorney  Gener^  for 
defendant  in  error. 

HABRISON,  J.  This  proceeding  was  Insti- 
tated  in  tbe  dnmit  conrt  of  RocUngham 
county  by  the  Bridgewater  Manufacturing 
Company  to  have  corrected  an  alleged  erro- 
neous assessment  of  taxes  imposed  upon  it, 
which  relief  was  denied  by  the  circuit  conrt 

The  record  shows  that  the  complainant  Is  a 
corporation,  with  its  chief  office  and  place  of 
business  located  in  Bridgewater,  Bocklngham 
county.  The  chief  business  of  the  company  Is 
the  operation  of  two  dour  millB  and  one  wool- 
en mill  at  Bridgewater.  This  company  paid 
for  the  year  1912  the  assessments  collectible 
through  the  Corporation  Commission,  but  did 
not  r^rt  anything  and  was  not  assessed 
with  anything  on  the  personal  property  as- 
sessment books  for  that  year.  At  the  Novem- 
ber term  of  the  drcnlt  court,  a  special  grand 
jury  was  impaneled  to  examine  the  books  of 
assessment  as  required  section  B78  of  the 
Code  of  1904.  Among  the  persons  snmmoned 
before  the  grand  Jury  was  the  manager  of 
the  complainant  company,  who  informed  the 
jQiy  that  the  total  mnning  capital  of  the 
company  invested  in  Its  business  as  of  July 
1,1012.  was  $16,708;  that  of  this  sum  $14,000 
was  borrowed  money;  that  the  company 
could  not  tell  what  amount  it  had  in  its  busl- 
nees  as  nmnlng  capital  as  of  Febraary  1, 
1912,  but  that  it  was  not  less  than  It  was  on 


July  1,  1012,  Thereupcu  Ui«  grand  jury  di- 
rected the  comnlsBloDer  <tf  the  revoine  tor 
Ashby  district,  In  nhlch  the  oonqmny  and  Us 
business  was  located,  to  assess  the  company 
for  taxation  with  fl6,70S,  the  smount  it  had 
in  Its  business  as  nmning  capital  during  tbe 
year  1012.  Tbo  wgregate  tax  imposed  upon 
this  assessnKSit  was  $220.64,  teUng  $B8M  for 
state  purposes,  $66.81  for  county  purposes, 
and  $104.88  for  district  purposes. 

[1]  Hie  comidalnants  make  several  todmi- 
cal  ohjeetlons  to  the  time  and  method  of  this 
assessment,  farfipHng  that  It  was  not  made 
accordlns  to  law.  Those  objections  are  with- 
out mwit  The  onderiying  principle  In  such 
cases  is  that  a  person  whose  property  Is  lia- 
ble to  assessnieDt  tm  taxes  shall  not  be  per- 
mitted to  evade  payment  of  his  Jost  i^ropoiv 
tixta  ot  the  public  burden  by  any  errors,  omis- 
sions or  Irzegnlaritles  that  do  not  prejudice 
his  rights.  Stevenson  v.  Henkle,  100  Ya,  601, 
505,  42  S.  B.  672;  Tdlow  Poplar  Ca  v. 
Thompson.  108  Ya.  612,  62  EL  E.  858;  Coles 
V.  Jamerson.  112  Ya.  311.  71  S.  B.  6ia 

It  la  dear  from  the  record  Out  the  ob- 
jections are  not  well  taken  and  that  the  com- 
plainant snflCered  no  prejudice  from  the  meth- 
od of  sescesing  the  tans  it  now  seeks  to 
avoid. 

[2]  There  is  no  foundation  for  the  conten* 
tlon  that  the  law  does  not  tax  tbe  capital 
employed  In  the  business  of  a  miller  or  other 
manufacturer.  That  such  capital  is  taxed 
<dearly  appears  from  schedule  G,  section  8, 
of  the  tax  bUl,  Code,  p.  2103. 

[I]  Upon  the  merits  of  this  controversy, 
the  complainant  contends  that  under  sub-* 
section  8  of  section  8,  schedule  O  of  the  tax 
bill.  Code,  p.  2105,  the  capital  taxed  is  the 
original  capital  paid  in  by  the  shareholders 
on  the  purchase  of  their  stock,  less  the 
amount  Invested  In  real  estate  and  the  money 
borrowed  by  the  company  to  be  used  In  con- 
ducting Ita  business.  This  position  cannot  be 
sustained.  The  nominal  capltallzatioQ  of 
the  company  which  is  divided  Into  shares  and 
sold  or  distributed  to  shareholders  does  not 
necessarily  bear  any  relation  or  proportion  to 
the  actual  amount  of  capital  used  in  the  busi- 
ness. A  corporation  may  and  often  is  doing 
an  enormous  business  with  a  vast  capital, 
employed,  although  Its  stockholders  have 
paid  in  little  or  nothing.  The  capital  stock 
of  a  company  must  be  clearly  distinguished 
from  the  amount  of  capital  invested  In  Its 
business,  or  the  amount  of  property  possess- 
ed by  It  1  Cook  on  Corporations,  I  & 

Tbe  third  and  tbnrth  subsections  of  section 
8,  schedule  G,  of  the  tax  bill  are  as  follows: 

"Third.  Capital  of  Incorporated  Joint-stock 
companies  not  otherwise  taxed;  and  wb«i 
all  of  such  capital  is  taxed  by  tbe  state  of 
Yirginla,  the  diares  of  the  stodc  in  the  hands 
of  individual  shareholders  diall  not  be  far- 
ther taxed  for  state  purposes;  but  real  estate 
belonging  to  such  companies  shall  not  be  held 
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to  be  capital,  bnt  shall  be  listed  and  taxed 
aa  property,  and  not  as  capltaL 

"Tonrtb.  Capital  ot  taidlTldnalt  Invested, 
used  or  employed  la  any  trade  or  bndnm 
not  otherwise  taxed.  Honeys  and  credits  ac- 
tively used  and  employed  In  earryintf  on  tlie 
trade  ot  bnalneBs;  materials,  goods,  wares 
and  merchandise  on  hand,  and  all  solvoit 
bonds,  demands,  or  dalms,  made  or  contract- 
ed  In  the  course  of  business  during  the  pre- 
ceding year,  shall  be  held  to  be  caidtal  In 
such  trade  or  business,  and  shall  not  be  taxed 
otherwise  than  as  such  capital;  but  zeal  es- 
tate shall  not  be  listed  as  sndi  capital,  but 
shall  be  assessed  and  ta»d  as  otber  epedfle 
property." 

Snbsectifnis  2,  8,  and  4  ot  section  8  of  tsus 
tax  blU  each  deals  with  capital;  subsection 
4  defining  the  term  "capital"  to  be  invest* 
ments  "used  ot  employed  in  any  trade  or 
business  not  otherwise  taxed.  Moneys  and 
credits  actively  used  end  enqdoyed  In  carry- 
ing on  the  trade  or  business;  material, 
goods,  wares  and  merchandise  on  hand,  and 
all  solvent  bwds,  demands  ot  <^lm8  made  or 
contracted  In  the  course  of  business,  during 
the  preceding  year,  shall  be  held  to  be  capi- 
tal in  such  trade  ot  bndneas,  and  shall  not  be 
taxed  otherwise  than  as  sucih  capital;  but 
real  estate  shall  not  be  listed  as  sneh  capital, 
but  shall  be  assessed  and  taxed  as  other  spe- 
dflc  proper^." 

The  term  "capital"  Is  found  In  two  other 
sectionB  of  the  tax  bill— that  relating  to  mer- 
chants' licenses  (Oode,  p.  2220),  and  in  the 
section  relating  to  oyster  packers'  licenses 
•  (Code,  p.  2222)— and  in  eadi  of  these  sections 
the  foregoing  definition  of  "capital"  Is  re- 
peated. SubsectionB  2,  8,  and  4  of  section  8 
of  the  tax  bill  appear  together,  and  In  the 
last  the  term  "capital,"  which  is  used  In  each. 
Is  defined.  There  being  nothing  In  the  con- 
text to  show  a  contrary  intention,  it  would 
seem  to  be  clear  that  the  meaning  of  "capi- 
tal," as  defined  In  subsection  4,  was  Intended 
to  apply  also  to  capital  as  used  in  the  pre- 
ceding subsections  2  and  3. 

It  is  a  rule  of  construction  that,  when  the 
same  word  is  used  in  different  parts  of  the 
same  statute,  the  presumption  is  that  It  was 
used  in  the  same  sense  throughout  the  stat- 
ute, unless  a  contrary  Intention  clearly  ap- 
pears. Postal  Go.  V.  Farmville,  etc;, 
96  Va.  661,  664,  32  8.  B.  468. 

To  say  that  the  meaning  of  "capital"  as 
defined  in  subsection  4,  applied  only  to  Indi- 
viduals would  *be  to  hold  that  the  General 
Assembly  intended  to  Impose  a  less  tax  on 
corporations  than  on  individuals  for  carry- 
ing on  the  same  business.  The  provisions  of 
the  tax  bill  under  consideration  furnish  no 
ground  for  such  a  conclusion.  There  Is  no 
difference  between  a  business  as  conducted  by 
a  corporation  and  the  same  business  as  con- 
ducted by  an  individual  that  would  warrant 
any  different  meaning  to  be  given  to  the 
term  "capital"  in  the  two  cases.  Any  snch 


dUnrinilnatlon  wonid  be  a  Tiolatimi  ot  tbe  r»- 
gnlremoit  ot  die  Constltntlon  that  "all  prop- 
erty, except  as  ho^inafta  provided,  diuUl  be 
taxed ;  all  taxes  wheUier  state,  local  or  mu- 
nicipal, shall  be  unifOTm  upcm  fha  same  dass 
of  subjects.**  Ya.  Oonst  art.  18,  1 168  UDoOa 
1904,  p.  cdxli). 

It  seons  clear  that  the  Leglcdature  int^id- 
ed  that  the  meaning  givoi  by  It  to  the  term 
'^pltal,"  in  subsection  4,  should  apply  to 
oorpOTattons  as  well  as  to  individuals,  and 
that  It  did  not  mean  to  limit  the  taxable  cap- 
ital of  corporattons  to  Uie  original  Input  ot 
the  diareholders  <hi  the  pnrdiase  of  ths^ 
stock. 

Both  subsecUons  8  and  4  of  secUon  8  of 
the  tax  Mil  provide  that  real  estate  shall  not 
be  held  to  be  capital,  but  shall  be  listed  and 
taxed  as  property.  There  is,  however,  no 
warrant  In  the  statutes  for  the  contention 
that,  in  arriving  at  the  subject  ot  taxation, 
the  complainant  is  only  liable  fOT  taxea.upon 
the  net  balance  ot  capital  after  deducting  the 
money  borrowed  by  the  company  to  be  em- 
ployed in  conducting  its  business.  Whether 
or  not  sudi  a  deduction  is  permiscdble  rests 
entirely  with  the  Legislature,  and  Is  to  be 
determined  by  reference  to  the  revenue  laws. 
We  find  but  one  Instance  in  which  by  express 
provision  of  the  statute  the  deduction  of 
debts  Is  allowed.  This  occurs  In  schedule  G, 
section  8,  of  the  tax  bUl  (Code,  pp.  2193, 
2194),  where  In  taxing  bonds,  notes,  and  oth- 
er evidences  of  debt,  it  Is  provided  that  there 
shall  be  deducted  from  such  choses  in  action 
certain  indebtedness  of  the  taxpayer.  In  tbe 
section  relating  to  merchants'  licenses  (Code, 
p.  2220),  there  might  perhaps  be  an  implied 
allowance  arising  from  the  use  of  the  word 
"net"  Ndther  of  those  instances  have  any 
application,  however,  to  the  case  under  con- 
sideration, as  to  which  tbe  Legislature  has 
made  no  provision  for  any  deduction  what- 
ever. Ordinarily  and  In  common  parlance, 
the  word  "capital,"  when  used  In  reference  to 
commerce  or  trade.  Including  manufacturing, 
signifies  the  money  and  other  property  ad- 
ventured In  the  business.  6  Cyc.  347;  1 
Words  &  Phrases,  954.  As  said  by  the  learn- 
ed Judge  of  the  circuit  court,  when  used  in 
this  sense,  it  can  make  no  difference  whether 
the  capital,  or  part  of  it,  is  borrowed  or  not. 
Xt  is  none  the  less  capital  of  the  user,  and 
employed  for  his  profit  and  at  his  risk.  The 
statute,  as  already  seen,  defines  what  shall 
constitute  capital  in  any  trade  or  business, 
and  provides  that  the  specifications  made 
shall  not  be  taxed  otherwise  than  as  capital. 
We  would  be  no  more  Justified  in  reading  into 
tbe  statute  a  deduction  of  Indebtedness 
against  these  spedflcatioDs  constituting  capi- 
tal than  we  would  be  In  making  a  like  allow- 
ance against  the  value  of  land  or  chattel 
property. 

It  is  illustrated  by  the  evidence  in  the  pres- 
ent case  that  large  business  enterprises  are 
often  carried  on  chiefly,  and  aometlmea 
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wholly,  with  a  borrowed  working  capital,  and 
If  this  indebtednses;  whether  temporary  or 
permanent,  Is  to  be  deducted  In  ascertaining 
the  capital  for  taxation,  snch  enterprises 
would  escape  their  Jnst  share  of  the  burdens 
of  goTemment,  though  the;  were  actually 
earning  large  profits.  There  Is  no  reason 
why  such  a  discrimination  should  be  made 
in  favor  of  manufacturers  and  others  falling 
in  the  same  class,  and  there  is  nothing  in  the 
statutes  to  jnstify  tbe  conclusicm  that  any 
such  favor  was  intended.  The  lawmaking 
power  alone  must  determine  whether  such  an 
allowance  shall  be  made  or  not  in  ascertain- 
ing the  Just  amount  of  taxable  property,  and, 
if  made,  against  what  forms  of  property  the 
deduction  shall  be  allowed  and  to  what  ex- 
tent As  against  the  capital  employed  by  the 
complainant  in  its  business,  the  lawmaking 
power  has  provided  for  no  deduction  of  its 
indebtedness,  and  tbe  Idea  that  it  intended 
to  do  so  is  negatived  by  the  fact  that,  in 
the  same  statute,  a  deduction  is  expressly  al- 
lowed in  taxing  another  and  different  form 
of  property.  Expresslo  unios  exclusdo  al- 
terius  est 

There  is  no  errw  in  the  judgmoit  com- 
plained of,  and  it  is  affirmed. 
Affirmed. 


DENNIS  V.  JUSTUS  et  aL 

W.  M.  BITTBR  LUMBER  GO.  t.  JUSTUS 
et  al. 

(Snpieme  Court  of  Appeals  of  Vizgiiiia.  Nov. 

20.  1913.) 

L  EoniTT  (8  226*)  — Fludxro— OBraonoHB 
TO  Bill— MuLTiFABXOusNKsa. 

Tbe  court  should  dismiss  a  bill  for  multi- 
farlouBuesB  on  its  own  motion,  though  not  ob- 
ected  to  on  that  ground  by  defendant,  so  that 
t  wsa  inmiaterlal  that  an  objection  of  mnlti- 
fariousaess  was  made  by  only  one  of  defend- 
ants. 

[Ed.  Note.— For  other  cases,  see  Equity.  Cent 
Dig.  I  504 ;  Dec.  Dig.  |  226.*] 

2.  Equitt  (S  148*)  —  Bill  —  "MoiTiPABioua- 

HBSS." 

"Multifariousness"  in  a  bill  means  the  Im- 
proper Joining  therein  of  distinct  and  independ- 
ent matters,  as  the  union  of  several  unconnect- 
ed matters  against  one  defendant  or  the  de- 
mand of  several  distinct  and  independent  mat- 
ters against  several  defendants. 

[Ed.  Note.— For  other  cases.  Equity,  Cent 
Dig.  H  S41-S67;  De&  Dig.  |  148.* 

For  other  definltioiM  see  Words  and  Phrases. 

ToL  s,  pp.  4ei6-4(uaT 

8.  BQmTT  (1 148*)— Bill— MuLTiFABionsmss 
—Independent  Claims. 
Tbe  bill  alleged  that  B.  owned  a  60«cre 
tract  which  he  conv^ed  to  the  predecessor  in 
tide  of  complainant's  father  from  whom  com- 
plainant ultimately  derived  title  by  a  deed  re- 
corded prior  to  January  1,  1901,  and  that  tbe 
land  was  improperly  assessed  for  taxes  against 
complainant's  father  for  the  year  iSOl  and 
was  sold  for  taxes  claimed  to  be  due  from  the 
father,  and  that  defendant  lumber  company  be- 
came the  purchaser  under  a  tax  deed  made  by 
the  cleric  The  bill  further  alleged  tbat  defend- 


ant D.  on  September  18,  1908,  filed  an  ex  parte 
petition  under  the  statute  providing  for  prov- 
ing recorded  papera  before  a  commissioner,  to 
set  up  title  In  himself  to  the  60  acres  under  a 
deed  from  B.  and.  by  intermediate  conveyances, 
to  defendant  D.  by  conveyance  dated  June  28, 
1003,  and  that  none  of  such  deeds  were  In- 
tended to  include  the  60-acre  tract  owned  by 
eomplainant  and  the  prayer  was  that  the  lum- 
ber company,  defendant  D.,  and  others  be  made 
parties  defendant  and  a  decree  entered  de- 
claring the  tax  deed  to  the  lumber  compaoy 
void,  and  an  order  entered  restraining  defend- 
ant D.  from  proeeedlDg  further  in  ois  peti- 
tion before  the  commissioner.  HM,  tiiat  the 
bill  was  demurrable  as  multifarious,  as  Joining 
distinct  dalma  against  several  defendants. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  U  341-867 ;  Dec.  Dig.  |  14a*] 

Api>eal  from  Circuit  Court.  Buchanan 
County. 

Suits  by  one  Justus  and  others  against  W. 
L.  Dfflinls  and  against  the  W.  M.  Bitter  Lum- 
ber Company.  Decree  for  complainant,  and 
defendants  appeaL  Reversed. 

S.  M.  B.  Coulling,  of  Tazewell.  M.  O.  Litz. 
of  W^ch,  and  J.  W.  Flannagan,  Jr..  of 
Onmdy,  for  aufellanta.  Chase  ft  Dauc^ierty 
and  A.  A.  Skeen,  all  of  Qlntwood,  for  awel- 
lees. 

KEITEt,  P.  For  the  pnrpoaee  of  this  case 
the  averments  of  the  bill  may  be  stated  as 
follows:  That  Daniel  Blankensbip  was  the 
owner  of  a  tract  of  60  acres  of  land,  in  the 
county  of  Bnchanan,  which  he  conveyed  by 
deed  to  one  of  the  predeceases  In  title  of  J. 
Xfc  Justus ;  13iat  by  Intermediate  conveyances 
from  divers  grant(ws  the  title  to  this  land 
was  vested  In  J.  L.  Justus,  the  father  of  com- 
plainant; who  by  Us  deed  conv^red  it  to 
Melvln  Justus  and  bis  brother,  Ephralm 
Justus ;  and  that  mroceedlncs  In  a  chan- 
cery suit  this  land  was  sold  and  conveyed  to 
John  a  McCoy  by  J.  H.  Stinson.  a  special 
commigaioner,  and  by  ilcCoy's  deed  title  ul- 
timately vested  in  the  complainant,  M^vto 
Justus,  whose  deed  went  to  record  prior  to 
the  1st  of  January,  1901 ;  fliat  fba  land  waa 
improperly  assessed  for  taxation  against  J. 
L.  Justus,  father  of  complainant,  for  the 
year  1901;  and  that  by  ivoeeedings,  which 
need  not  be  qtedflcally  stated,  it  was  sold 
for  taxes  alleted  to  be  doe  by  J.  h.  Justus, 
the  Hitter  Lumber  Company  became  the  pur- 
chaser, and  a  deed  was  made  to  It  Iqr  Joseph 
Hibblts,  tbe  clerk. 

Without  going  Into  details,  we  will  content 
ourselves  with  the  statement  that  the  aver- 
ments of  the  bill  make  out  a  case  for  relief 
against  the  Bitter  Lumber  Company,  and 
that  if  those  averments  were  established  by 
proof  the  deed  from  the  clerk  should  be  set 
aside  as  Improperly  constituting  a  cUmd  up- 
on complainant's  land. 

Tbe  bill  goes  on  then  to  state  that  W.  L. 
iTennis,  on  the  18th  of  September.  1008,  filed 
an  ex  parte  petition  before  R.  E.  Williams, 
commissioner,  acting  under  sections  3340 
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and  SMI  of  the  Code,  to  set  np  tifle  In  Urn- 
■elf  to  the  60  acres  of  land  derived  by  eom- 
plalnant,  as  aforesaid,  from  Daniel  Blanken- 
8hlp;  that  W.  L.  Douds  dalms  title  under  a 
deed  of  trust  from  Daniel  Blankenshlp  to  J. 
H.  SttoBon.  trostee,  dated  Febniary  27,  1804, 
and  recorded  the  following  day,  a  deed  from 
J.  H.  Stlnson,  trustee,  to  3.  F.  Bames,  and 
by  deed  from  J.  F.  Bames  and  ber  husband 
to  W.  L.  Dennis,  dated  June  23,  1003.  The 
bill  alleges  that  none  of  these  deeds  included 
or  Intended  to  include  the  60-acre  tract  of 
land  owned  by  him,  and.  If  the  averments  of 
the  bill  be  true,  a  case  for  relief  la  made  by 
the  plalutifT  against  W.  h.  Dennis. 

The  prayer  of  the  bill  is  that  the  Bitter 
Lumber  Company,  W.  L.  Dennis,  J.  L.  Justus, 
and  Ephraim  Justus  be  made  parties  defend- 
ant; that  a  decree  may  be  entered  vacating 
and  declaring  void  the  deed  from  Joseph 
Bfbblts,  clerk,  to  the  Bitter  Lumbra  Compa- 
ny, for  the  reasons  hereinbefore  set  out; 
and  that  an  order  may  be  entered  restraining 
the  said  W.  Ix  Dennis  from  prbceeding  any 
further  with  his  petition  before  Commission- 
er Williams. 

We  have,  then,  a  bill  which  sets  out  the 
plaintiff's  title  to  a  00-acre  tract  of  land, 
which  he  seeks  to  protect  from  the  claims  of 
the  Ritter  Lumber  Company  under  a  tax 
deed,  and  from  W.  L.  Dennis,  who  Is  proceed- 
ing to  establish  title  in  himself  to  this  tract 
of  land  by  proceedings  before  a  commissioner 
by  vtrtoe  of  the  atatate  hereinbefore  r^er- 
red  to. 

The  bill  was  demurred  to  as  being  mnltl- 
farlons;  the  demurrer  was  overruled;  the 
defendants  answered;  depositions  were  tak- 
en  and  proofs  filed ;  and  the  court,  by  the  de- 
cree which  Is  appealed  from,  granted  the  re- 
lief sought,  vacated  the  deed  from  Joseph 
Hlbblts,  clerk,  and  restrained  Dennis  from 
proceeding  any  further  with  hla  petition  be- 
fore Commlsstoner  millams, 

The  flrst  error  assigned  is  that  the  demor- 
^  to  the  Ull  was  overruled,  and  the  appel- 
lee eontoids  that  the  cAiai^  of  multUarlous- 
neas  was  not  set  forth  with  sufficient  clear> 
neaa  as  a  ground  of  demurrer  by  the  Ritter 
Lumber  Company  and  was  not  relied  upon 
by  W.  Lk  Dennis ;  In  the  circuit  court  Dennis 
and  the  Bitter  Lumber  Company  being  the 
only  appellants. 

[1]  This  contention  need  not  be  passed  up- 
on, as  the  charge  of  muItiCarloasness  made 
by  the  Bitter  Lumber  Company  is  sufficient 
in  form  and»  if  well  founded,  fttal,  wheth- 
er united  In  its  coappellaot  or  not;  for,  as 
we  shall  see,  Oie  authorities  bold  that  it  la 
the  duty  of  the  court,  of  its  own  motion,  to 
dismiss  a  multlfariona  bill,  although  not  ob- 
jected to  on  that  ground  by  the  parttea  de- 
fendant. 

We  have  gone  very  far  in  atiatainlng  bills 
where  this  cbarge  has  been  made,  but  In  the 
present  case  we  are  constrained  to  the  con- 
clusion that  we  must  either  hold  the  bill  to  be 


mulUfarlouB  or  dedare  that  this  ground  of 
demurrer  can  no  longer  !>»  araUed  of  In  this 
jurisdiction. 
In  Seefried  t.  Glaifee,  118  Ta.  865.  74  S.  E. 

204,  the  most  recent  expreadon  of  opinion  by 
this  court  upon  this  subject,  it  was  held  ttaat 
InaUll  for  partltlim  "the  courts  may  set  adde 
a  deed  to  one  of  the  parties  of  a  part  of  the 
land  to  be  divided,  dther  because  the  grantor 
had  no  power  to  make  the  deed  or  because  of 
his  mental  Incapacity ;  and  that  the  fact  that 
both  grounds  for  setting  aside  the  deed  are 
alleged  in  the  bill  for  iiartltion  does  not  ren- 
der the  bill  multifarious.  Such  a  bill  attains 
the  desired  end  In  a  way  convenient  to  all 
concerned  and  does  no- serious  Injury  to  any 
one  of  them."  A  nnmber  of  cases  decided 
by  this  court  are  there  considered,  and  the 
question  of  convenience  was  carried  as  far 
as  we  deem  it  proper  to  extend  It. 

[I]  In  Dvnn  V.  Dumi,  26  Grat  (67  Va.) 

205,  section  271  of  Story's  Eq.  Pleading  is 
quoted  and  approved  as  follows:  "A  bill 
should  not  be  what  is  te<^nically  termed 
multifarious,  for,  if  It  Is  so,  it  Is  demnrrable 
and  may  be  dismissed  by  the  court  of  Its  own 
accord,  even  If  not  objected  to  by  the  defend- 
ant By  multifariousness  In  a  bill  la  meant 
■the  Improperly  Joining  In  one  bill  distinct 
and  indep^dent  matters  and  thereby  con- 
founding them;  as,  for  example,  the  uniting 
in  one  bill  of  several  matters  perfectly  dis- 
tinct and  unconnected  against  one  defendant, 
or  the  demand  of  several  matters  of  a  dis- 
tinct and  Independent  nature  against  several 
defendants,  in  the  same  bill.  In  the  latter 
case  the  proceeding  would  be  oppressive,  be- 
cause it  would  trad  to  load  each  defmdant 
with  an  unnecessary  burden  of  costs  by  swell- 
ing the  pleadings  with  the  atatement  of  tiie 
several  cHaims  of  the  other  defendants,  with 
whidi  he  has  no  connection.** 

[3]  This  statement  of  the  law  Is  peculiarly 
aspoAta  in  the  case  under  coadderation,  for 
ttie  very  evil  which  the  quotation  points  out 
is  wen  illustrated  by  the  magnitude  of  the 
record  before  us.  The  claims  of  the  Bitter 
Lumbar  Company  and  of  W.  L.  Deuds  are 
wholly  separate  and  distinct  They  have  do 
sort  of  connection  the  one  witli  the  other. 
The  case  against  each  la  sufficiently  stated 
in  the  bin  to  entitle  the  plalntUT  to  relief  if 
established  by  proof. 

In  Washington  City  Savings  Bank  t.  Thorn- 
ton, 83  Va.  1G7,  2  S.  B.  103,  it  is  said  to  be 
impossible  to  lay  down  any  rule,  applicable 
to  all  caaes.  as  to  what  conatltntes  moltifari- 
onsneas.  "It  la  well  settled,  hotrever,  that 
a  bill  is  demnrrable  in  which  are  united  sev- 
eral dlsdnct  rights,  each  sufficient,  as  stated, 
to  sustain  a  bill  ai^st  one  defendant,  or  in 
which  there  is  a  demand  of  seventl  matters, 
distinct  in  their  natore,  i^alnst  several  de- 
fendanta,  who  are  unconnected  In  interest 
and  llabUity." 

The  decisions  of  this  court  bearli^  upon 
the  subject  are  fully  collated  in  Seefried  v. 
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Clarke,  BOinra,  and  no  farther  citation  of  an- 
tboiltr  la  deemed  neceaaary. 

Xbe  decree  of  the  drcnlt  court  moat,  for 
the  reaacma  atated,  te  rewsed;  and  this 
court  will  render  mch  decree  as  the  drcnlt 
court  Bhonld  have  utned. 

Berorsed. 


BUCHANAN  and  WHTTTLB,  JJ^  absent 


CABUD  CO.  T.  UATHBRS  et  aL 

{Sapreme  Conrt  of  Appeals  of  West  Ylrsinia. 
Oct  1^  1913.    Bebearlng  Denied 
Mot.  26.  191&) 

(Syltaltu  ly  tk0  Ooitrt.) 

1.  ExcKPnoHs,  Bnx  or  (|  23*)— S  uirioiaNCT 
— Stbhoohapheb'8  Tbanbcbift. 

A  skeleton  bQl  of  exceptions,  incorporating 
into  it  the  stenographer's  transcript  of  the  tes- 
timonr  by  any  description  or  designation  there- 
of that  makes  its  identificatioQ  reasonably  cer- 
tain, is  sufficient 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Cent.  Dig.  J  30;  Dec.  Dig.  {  25.*] 

2.  JUBTICEB  or  THE  PEACE  (I  17S*>— DlFOSZ- 

noRS— Right  to  Use  on  Apfbau 

DepositioDB  reaulariy  taken  and  read  as 
erldence  on  the  tnal  before  a  justice  of  the 
peace  may  be  read  In  the  drcnlt  court  on  ap- 
peal. 

[Ed  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  €94-698;  Dec  Dig.  1 
175.*] 

a  DEPosrnoirs  (J  107*)  —  Objiction»— Tnci 
voB  Making. 

It  is  too  late,  after  trial  begins,  to  object 
to  the  reading  of  depositions  on  any  ground  that 
can  be  cured  by  a  retaking. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  H  809-319;    Dec   Dig.  {  10T.«] 

4.  PBINCIPAL  and  AqEITT  (i  145*)— LlABIUTT 

or  Pbxnczpai/— "Tbadeb.^* 

To  cmistitote  one  a  traden  within  the 
meaning  of  section  13.  c.  100,  Code  1006,  he 
must  be  both  a  buyer  and  a  seller,  or  a  barterer 

of  goods,  for  profit 

[Ed.  Note.— For  other  caiee,  see  Principal  and 
Agent  Cent  Dig.  H  490,  613-620;  Dec  Dig.  1 
146.* 

For  other  definitions,  see  Words  and  Phrases, 
rol.  8.  pp.  7048-7053^ 

5.  PbINCIFAL  AKD  AOERT  ({  146*)— LlABIUTT 
or  PSINCIPAL— Tbadeb. 

One  to  whom  pianos  and  organs  are  con- 
signed by  the  owner,  to  be  sold  on  a  commission, 
who  buys  and  carries  no  goods  for  sale  on  bis 
own  account  Is  not  a  trader  within  the  meaning 
of  said  section. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
4^t,  Cent  Dig.  f{  489,  613-520;  Dec.  Dig.  i 

9.  Pbinoipal  and  Aoknt  (1 145*)— GoNaien- 
MENT  or  Goona— Leabiutt  fob  Dbbt^ 
"Babtbbeb." 

That  such  consignee  occaaionally  accepted 
old  musical  InatrumeDts  In  part  payment  for 
new  ones  does  not  constitute  him  a  'barterer" 
within  the  meaning  of  said  section. 

[Ed.  Note.— For  other  cases,  see  Prindpal  and 
Agent  Cent  Dig.  U  489,  518-520;  Dec.  Dig. 
)  145.*] 


7.  Pbinotpal  and  Aobht  (J  146*)— Pbikoi- 
pAis  —  Goods  —  Liabiuit  roB  Agent's 
Debts. 

Property  vt  another  In  the  hands  of  aa 
agent  who  to  not  himself  a  trader,  for  sale  tm 
a  commission.  Is  not  liable  for  the  agent's  debts. 

[Ed.  Note.— For  other  cases,  see  Prindpal  and 
Agent  Cent  Dig.  »  499,  K&-620;  Dee.  Dig. 

Error  to  Circuit  Court,  Wood  County. 

Action  by  the  Cable  Oompany  against  7.  W. 
Mathers  and  others.  Jadgment  for  defend- 
ants, and  plaintiff  brings  error.  Beversed. 

B.  L  Coleman,  <Mt  Corpus  Chrlsti.  T^,  for 
plaintiff  In  error.  F.  H.  McGregor  and  Kreps 
&  Bussell,  all  of  Parkersburg,  for  defendants 
In  error. 

WILLIAMS,  J.  This  writ  of  error  Is  to 
a  Judgment  of  the  drcnlt  court  of  Wood 
county  rendered,  on  appeal  from  a  justice, 
In  tavoT  of  a  number  of  attaching  creditors 
of  A.  L.  Barker,  and  against  the  Cable  Com- 
pany, a  corporation,  claimant  of  the  iffop- 
erty  attached.  Attec  the  suits  were  brought 
and  attachments  levied  upon  certain  organs 
and  pianos  in  a  building  In  the  city  of  ^irk- 
ersborg,  formerly  occupied  hy  said  Barker, 
the  Cable  Company  appeared  before  another 
Justice,  and  dalmed  the  attached  property. 
The  Justice  dedded  the  question  In  favor  of 
the  Cable  Company,  and  directed  the  con- 
stable to  turn  the  property  oyer  to  It.  De- 
fendants appealed  the  cases  to  the  circuit 
court,  and,  the  Issue  in  each  case  being  the 
same^  the  parties  agreed  to  submit  all  of 
tbem  to  the  Jury  to  be  tried  together,  which 
was  done; 

[1]  But,  before  passing  to  a  discussion  of 
the  merits  of  the  case,  It  Is  necessary  to  de- 
termine a  preliminary  question  raised  In 
brief  of  counsel  for  defendant  In  error,  which 
Is  whether  Mil  of  exceptions  No.  1  sufficient- 
ly identifies  the  erldence  to  make  It  a  part 
of  Qie  record.  It  is  what  is  commonly  called 
a  skdeton  hOl,  and  was  signed  by  the  Judge 
in  vacation,  within  30  days  after  the  ad- 
journment of  the  term,  and  was  made  a  part 
of  the  record  by  a  vacation  order.  It  cer- 
tlfles.  In  par^  as  foUows,  viz.:  "All  ithe  pro- 
ceedings on  said  trial,  and  all  the  evidence 
considered  by  the  court,  were  reduced  to 
writing,  and  are  embodied  In  the  transcript 
made  by  John  T.  Harris,  ofllcial  stenographer 
of  the  court  and  referred  to  therein,  and 
styled  Transcript  of  Testimony,'  and  filed 
in  these  causes,  and  all  the  said  rulings  and 
decisions  of  tt»  court,  and  aU  of  the  excep- 
tions takoi  and  contained  in  said  tn^iscrlpt 
of  testimony,  are  made  part  of  the  record 
and  this  bill  of  deceptions,  with  the  same 
effect  and  intent  as  though  the  same  were 
fully  and  at  large  herein  cojded  as  a  part  of 
this  bill  of  exceptions  No.  1."  The  words 
"transcript  of  testimony,**  by  whldi  the  tran- 
script of  evidence  Is  identtfled,  do  not  ap- 
pear at  the  beginning  of  the  evidence;  but 
instead  of  those  words  are  the  words  "Tes- 
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timony  on  Btfialf  at  tbe  PlalDtur."  Then 
foUovlng  tbli  Iwadlng;  and  between  It  and 
the  oertiflcate  of  the  ofltelal  atenosnidier  la 
found  tbe  teetlinonr  of  wltneaua,  which 
apiiearfl  to  have  been  takra  in  tbe  case.  We 
do  not  tUnk  the  omisBlon  of  the  words 
"transcr^  of  testlmoDT^  la  fatal,  because 
the  stenographer's  transcript  Is  sufflclentlr 
Identlfled  by  Its  character  and  by  reference 
in  the  bill  at  exceptions  to  the  stenographer's 
certificate  appoided  to  the  transcript  From 
the  character  of  the  erldraice  we  see  that  it 
applies  to  this  case,  and  tbe  judge's  certtfl- 
cate  designates  It  as  baring  been  reduced  to 
writing  by  John  T.  Harrla^  official  stenog- 
rapher of  the  court  We  find,  at  the  aid  of 
tbe  transcripl;  a  ewtlflcate  signed  by  John 
T.  Harris,  as  official  stenographer,  styling 
this  case^  and  certifying  that  the  evidence 
was  taken  in  the  trial  of  it  We  are  morally 
certain  that  the  transcript  Is  the  same  men- 
tioned in  the  Judge's  certificate,  or  skeleton 
bill  of  exceptions,  and  tiierefore  bold  that  It 
la  properly  a  part  of  the  record.  MarshaTl 
T.  Btalnaker.  70  W.  Ta.  384.  74  S.  B.  48; 
DameU  r.  WUmoth,  68  W.  Ta.  704,  72  S.  B. 
1028. 

It  ts  also  u^Bd  that  certain  other  papers 
appearing  In  the  record,  following  the  cer* 
tlflcate  of  the  official  stenographer,  are  not 
parte  of  the  record.  They  are  what  purport 
to  be  copies  from  the  docket  of  the  Justice 
who  tried  the  attachment  sults^  out  of  which 
tbe  present  suit  respecting  the  ownership  of 
tbe  attached  property  and  its  liability  for 
A.  L.  Barker's  debts  grew.  The  Jnstlee  tes- 
tified as  a  witness  in  this  case,  and  identlfled 
these  papers;  It  appears  that  they  w&ee  of- 
fraed,  as  parts  of  tbe  record,  in  tbe  trial  of 
this  case  in  tbe  drcnit  court  The  marks 
these  papers  bear,  as  ''J.  H.  B.  Mos.  1,  2,  3, 
4,"  etc,  correspond  with  the  designation 
the  witness  gave  to  them  In  his  testimony. 
This,  we  think.  Is  (lulte  sufficient  to  Identify 
them  as  copies  of  the  same  papers  admitted 
at  the  trial.  It  was  not  necessary  to  read 
them  to  tbe  jury,  because  they  were  official 
papOTSi  and  did  not  present  a  question  to 
be  determined  by  the  Jury. 

[t,  I]  The  court  permitted  certain  deposi- 
tions that  bad  been  taken  and  read  before 
the  Justice  of  the  peace  4o  be  read  as  eri- 
dence  on  the  appeal,  over  objection  of  de- 
fendant, and  this  is  cross-assigned  as  error. 
These  depositions  are  identlfled  by  B.  L. 
Coleman,  In  his  testimony,  as  tbe  same  that 
were  read  at  tbe  trial  of  the  case  before  the 
justice.  Thmfore,  assuming  that  they  were 
duly  taken  and  properly  certified,  they  were 
admissible  as  evldaice  on  tbe  appeal.  Sec- 
tion 168,  c  50,  Code^  requires  the  justice 
within  20  days  to  transmit  the  depositions, 
together  with  a  transcript  of  bis  docket,  to 
tbe  clerk  of  the  circuit  court  For  what 
purpose  are  the  depositions  to  be  trans- 
mitted, if  not  to  be  used  as  evidence  tn  the 
trial  In  the  circuit  court?  If  they  were  ob- 


jected to  on  Knne  ground  that  could  be  cured 
by  a  retakini;  it  was  then  too  late  to  oIh 
jeet  Objectim  on  sueb  grounds  most  be 
made  btfore  trial  begins.  Supply  &  Con- 
tracting Go.  T.  Consolidated  Ught  *  By. 
Co.,  42  W.  Ya.  S8S,  26  S.  E.  ISa 

[4,  i]  Thwe  is  no  proof  that  A.  U  Barker 
was  «rar  at  any  time  the  owner  of  the  prop- 
erty in  question,  and  tbe  proof  is  condnslTe 
that  it  was  owned  by  tlie  Gable  Costipany. 
But  d^endants'  counsel  contoid  Uiat  said 
Barker  was  a  "trader,"  and  dealt  with  the 
property  as  his  own  in  such  manner  as  to 
make  it  liable  for  his  debts.  The  case  turns 
altogether  upon  tlie  question  irtiettaer  Barker 
was  a  trader  within  the  meaning  OC  that 
term  as  used  In  section  13,  c.  100,  Code  1806L 
The  property  liad  been  conalgned  to  him  by 
plaintiff  for  sale  on  a  commission.  He  raited 
a  storeroom  In  l^kersbur^  and  put  up  his 
sign  over  the  door,  which  read,  "A.  L,  Bark- 
er, Pianos  and  Organs."  No  othw  sign  was 
displayed  in  or  about  the  bulldli^  end  there 
was  nothing  to  Inform  the  publle  tibat  he 
waa  not  sole  ownw  ot  the  property  whidi 
he  was  advwtlsing  to  kSL  There  is  no 
Iiroof  that  be  carried  any  other  stock  for 
sale  than  the  pianos  and  organs  consigned 
to  Mm  by  plaintiff.  The  contract  between 
blm  and  plalntlfl  proTlded  that  ttie  pianos 
and  organa  were  to  be  held  on  ooaalgiiment 
until  sold,  and  such  sale  aiqprored  and  ae- 
cepted  by  the  plaintiff.  He  was  also  to  keep 
tbe  property  Insured  for  tbe  benefit  of  plain- 
tiff, and  to  guarantee  all  notea  taken  in 
payment  of  goods  sold.  The  contract  was 
not  recorded  In  Wood  county.  Barker  ai»- 
pears  to  have  become  a  reablent  of  Ohio 
at  the  time  tbe  attactamenta  were  levied.  It 
is  proven  that  he,  two  or  tliree  times,  took 
old  organs  in  part  payment  for  new  ones; 
that  on  two  occasions,  he  received  horses  In 
part  paymoit  for  pianos  or  organs;  and 
that  aunetfioes  he  received  checks  payable  to 
his  own  order  for  than.  But  it  does  not  ap- 
pear what  diapoBltlon  he  made  of  tbe  prop* 
erty  taken  in  exchange,  or  that  he  was  en- 
gaged In  the  Inudness  of  barterli«.  Wa  ctiief 
business,  and  Hie  only  buatness  whidi  be 
advertised,  was  apparently  sdllng  pianos  and 
organs;  neither  was  he  a  licensed  auctioneer 
or  commission  merchant  So  far  as  It  ap- 
pears from  the  record,  he  bought  no  goods  for 
sale,  and  sold  no  other  goods  than  the  pianos 
and  organs  rec^ved  by  him  for  sale  from 
plaintiff.  In  view  of  these  facts,  he  waa  not 
a  trader  within  the  meaning  of  section  13, 
c.  100,  Code,  which  reads  as  follows:  "If 
any  person  shall  transact  business  as  a 
trader,  with  the  addition  of  the  words  fac- 
tor,' 'agent,'  'and  company,'  or  *and  CoV 
and  fail  to  disclose  the  name  of  bis  prin- 
cipal or  partner  by  a  sign  in  letters,  easy 
to  read,  placed  conaplcuoualy  at  the  house 
wherein  sncb  business  is  transacted,  and 
also  by  a  notice  published  for  two  weeks  in 
a  newspapw  (If  any)  printed  la  Uie  tuwn 
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or  county  wherein  the  same  Is  transacted, 
or  If  any  person  transact  saeh  bnalness  in 
his  own  name,  without  any  gucb  addition, 
all  the  property,  stock,  chosea  in  action,  ac- 
quired or  used  in  such  bnslness,  shall,  as  to 
the  creditors  of  any  such  person,  be  liable 
for  the  debts  of  such  person.  This  sec- 
tion shall  not  apply  to  a  person  transacting 
such  business  under  a  license  to  him  as  an 
auctioneer  or  commission  merchant."  The 
statute  is  designed  to  make  the  property  of 
another,  in  the  hands  of  a  trader,  liable  for 
his  debts,  when  such  trader  falls  to  comply 
with  certain  requirements,  none  of  which  ap- 
pear to  hare  been  observed  by  Barker  in 
this  case.  The  statute  is  therefore  In  deroga- 
tion of  the  common-law  rights  of  property, 
and  should  receive  a  strict  construction. 

[6,  7]  If  Barker  was  not  a  trader,  within 
the  strict  definition  of  that  term,  the  prop- 
erty of  the  Cable  Company,  which  was  con- 
signed to  him  only  for  sale,  is  not  liable  for 
hla  debts.  But,  it  be  was  a  trader  then 
it  is  liable.  Webster  defines  "trader"  as: 
"One  who  engages  in  trade  or  commerce; 
one  who  makes  a  business  of  buying  and 
selling  or  of  barter;  a  merchant"  The  Cen- 
tury Dictionary  define  the  word  thus:  "One 
who  Is  engaged  in  trade  or  ocnnmeroe;  one 
whose  business  is  buying  and  selltng,  or 
barter;  one  whose  vocation  is  to  bny  and 
sell  again  personal  property  for  gain."  There 
Is  no  proof  that  Barker  bought ;  he  tmly  sold 
personal  property.  To  constltnte  him  a  trad- 
er, in  the  sense  in  which  that  term  Is  used 
in  the  statute,  it  was  essential  that  he  should 
have  been  both  a  buyer  and  a  seller  for 
profit  That  he  sometimes  received  other 
property  In  part  payment  for  pianos  or  or- 
gans sold  by  him  Is  not  sufficient  to  make  his 
case  an  exception  to  the  rule.  He  was  not 
In  the  business  of  bartering. 

The  facts  In  this  case  are  very  similar 
to  the  facts  In  Brown  Manufacturing  Go.  v. 
Deerlng,  35  W.  Va.  255,  13  S.  E.  383,  in 
which  It  was  held  that:  "A  party  whose  en- 
tire business  consists  In  selling  agricultural 
Implements,  wagons,  etc.,  as  agent  for  the 
manufacturer  thereof,  receiving  a  commis- 
sion for  his  services  in  disposing  of  the  same, 
cannot  be  regarded  either  as  a  trader  or 
commission  merchant" 

The  term  "trader"  has  been  similarly  con- 
strued In  the  following  cases,  viz.:  In  re 
New  York,  eta,  Oo.  (U.  S.  D,  0.)  98  Fed.  711; 
In  re  Tontine  Surety  Go.  (D.  a)  116  Fed.  401. 

A.  L.  Barker  not  being  a  trader  within 
the  meaning  of  section  13,  c.  100,  Code,  It  fol- 
lows that  the  court  erred  In  refusing  to 
give  plaintiff's  instructions  Nos.  2,  6,  7,  and 
8.  and  also  erred  in  refusing  to  set  a^de  the 
verdict  and  grant  plalntllT  a  new  trlaL 

The  judgment  is  reversed,  the  verdict  of 
the  jiH-y  set  aside,  and  tbe  case  ronanded 
tor  a  new  trial 

LTNCH.  J.,  absmt 


Mcdonald  at  ai.  v.  mcdonald  planing 

HILL  CO.  et  aL 

(Supreme  Court  of  Appeals  of  West  TItglnia. 
Oct  28,  1913.) 

fSvttatnu  by  the  Court) 

1.  Fraudui-ent  Convetahces  (j  269*)— Ao- 
■noN  TO  Set  Aside— Pleaoing, 

A  fraudulent  conveyance  will  not  be  set 
aside  unless  attacked  by  proper  pleading,  sup- 
ported by  proof.  Tbe  court  will  not  set  It  aside 
on  proof  alone.  <^ 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
GonveyanccB,  Cent  Dig.  §S  789-795;  Dec.  Dig. 
S  260.*] 

2.  COBPOBATIONB  (8  559*)— INBOLVENOT— GOB- 
FES8I0IT  OF  Bill— Effect. 

Creditors  of  an  insolvent  corporation,  who 
suffer  a  bill  to  be  taken  for  confessed,  filed 
against  them  and  the  corporation  by  its  stock- 
holders to  wind  up  its  affairs,  averring  that  a 
deed  of  trust  upon  Its  property  creates  a  lien 
thereon  in  favor  of  a  certain  creditor,  thweby 
admit  tbe  validity  of  such  lien. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  2241-2252,  ^9;  Dec.  Dig.  | 
B69.*] 

3.  COBPOBATIONB     (5     557*)  —  IK SOLVE KOT — 

Pleading. 

Unsecured  creditors  who  have  not  attack- 
ed snch  lien  for  fraud,  by  proper  pleading  put- 
ting it  In  issue,  cannot  do  so  before  a  commis- 
sioner to  whom  the  case  lias  been  referred  to 
ascertain  and  report  the  debts  and  their  priori- 
ties. 

[Ed.  Note.^For  other  cases,  see  Corporatims, 
Cent  EHg.  |S  2227,  2228,  2m-2230:  Dec.  Dig. 
§  657.«3 

4.  EQtjrrr  (|  181*)—ANSwra— Rejection. 

An  answer,  tendered  after  a  final  decree 
has  been  rendered  upon  bill  taken  for  eonfess- 
ed,  is  properly  r^ected  when  not  accompanied 
by  afft&vit  luowing  good  cause  for  delay. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  I  417;  Dec.  Dig.  f  18l.*l 

Appeal  from  Circuit  Court,  Ohio  County. 

Action  by  J.  F.  McDonald  and  others  against 
the  McDonald  Planing  Mill  Company  and 
others.  Prom  the  judgment  the  Federal 
Lumber  Company  and  others  appeal.  Af- 
firmed. 

C.  B.  Morris  and  W.  B.  Casey,  both  of 
Wheeling,  for  appellants.  Edward  F.  Horst- 
mann  and  Noyes  &  Bits,  all  of  Wheeling,  for 
appellees. 

WILLIAMS.  J.  J.  F.  McDonald,  Charletf 
Booth,  Edward  Fdnler,  John  B.  Rose,  and 
J.  U  McDonald,  being  the  owners  of  all  the 
capital  stock  of  the  McDonald  Planing  MIU 
Company,  brought  this  suit  to  wind  up  Its 
affairs,  alleging  Its  Insolvency.  Tbe  corpora- 
tion and  Its  creditors  were  made  parties  de- 
fendant On  the  9th  of  December,  1909,  the 
court  appointed  a  recelvo^  to  take  Charge  of 
its  property  and  collect  outstanding  <flaln» 
due  it;  and  on  the  13th  of  April,  1910,  It 
referred  tbe  cause  to  a  master  conunlstdonor, 
to  ascertain  and  report  Its  debts  and  th^ 
priorities  and  the  amount  of  money  in  the 
hands  of  the  receiver.   The  commisslouer 
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listed  debts,  a^n^tliw  |1T,54M7,  and  re- 
ported that  there  were  no  prloritleB  among 
them,  and  foand  that  there  was  In  the  re- 
ceiver's bands  the  som  of  (9,682.52.  The 
Germanla  Half-Dollar  Savings  Bank,  one  of 
the  defendants,  excepted  to  the  report  be- 
cause the  commissioner  bad  reported  Its  debt 
of  (2332.37,  as  a  debt  pf  the  general  class, 
and  not  as  a  lien  upon  the  company's  prop- 
erty, as  It  claimed  It  was.  The  court  heard 
the  cause  upon  the  report  and  exceptions 
thereto,  orf  the  11th  of  Fetoaary.  1911.  and 
snstalned  the  bank's  exceptions,  and  de- 
creed Its  debt  as  a  lien  of  the  second  class : 
a  debt  of  $22S  In  taror  of  the  Wheeling  Ter- 
minal Railroad  Company,  as  to  which  there 
Is  no  oontroTway,  having  beoi  ascertained  by 
the  court  to  be  ttie  first  lien.  From  that  de- 
cree a  nnmlier  of  the  erediton,  whose  debts 
were  placed  In  the  general  clu>,  have  ap- 
pealed, asdgnUig  as  error  the  sustaining  of 
said  exoqitions.  The  bank's  debt  was  se- 
cured by  a  deed  of  trust  executed  in  190B, 
apon  the  McDonald  Planing  Hill  Company's 
proper^,  consisting  of  machinery  and  lum- 
ber then  on  Its  yar^  whldi.  In  tba  nature 
of  the  company's  business,  was  constantly 
changing.  The  lumber  comtltnted  Its  larff* 
est  asset  Following  the  case  of  QUbert 
Pqtpers,  66  W.  Va.  356,  64  S.  B.  861,  86  L. 
R.  A.  (N.  S.)  1181,  holding  that  a  deed  of 
trust  upon  a  stock  of  merdiandlse  kept  for 
sale  which  allowed  the  grantor  to  retain  pos- 
session and  continue  to  sell  and  replenish 
the  Bto<&,  was  fraudulent  as  to  creditors,  the 
commissioneT  held  that  the  deed  of  trust  to 
secure  the  debt  due  the  aforesaid  bank  was 
fraudulent  and  void,  and  reported  the  bank's 
debt  in  the  general  class. 

[1,  2]  But  no  question  of  fraud  was  raised 
by  the  pleadings.  It  was  therefore  not  pre- 
sented to  the  court  for  decision.  The  case 
was  not  referred  to  the  commissioner  to  en- 
able defendants  to  establish  a  fraud;  nor, 
indeed,  could  it  have  been  properly  referred 
for  that  purpose.  The  question  of  fraud  not 
having  been  presented  by  pleadings  and  pass- 
ed on  by  the  lower  court,  we  have  no  right 
to  review  It  on  this  appeal.  Therefore  we 
do  not  say  whether  the  deed  of  trust  is  In 
fact  fraudulent.  All  we  do  say  la  that  It  Is 
valid  between  the  parties,  and  good  also  as 
to  creditors,  until  it  Is  attacked,  and  that  no 
creditor  has  yet  assailed  It  The  bill  ad- 
mits the  debt  and  avers  that  it  Is  secured  by 
a  deed  of  trust  on  the  company's  property 
and  that  it  is  the  first  lien  thereon.  All  of 
the  appellants,  13  in  number,  were  made 
parties  defendant  to  the  bill,  eo  nomine,  ex- 
cept one,  the  Flint  Irvii^  ft  Stoner  Company, 
and  were  served  with  process,  and  failed  to 
appear.  The  bill,  as  to  them,  was  properly 
taken  for  confessed.  In  effect  they  have  ad- 
mitted the  truth  of  the  averment  In  the  bill. 
An  answer  expressly  admitting  it  could  have 
no  greater  effect  against  them.  A  deed  of 


trust,  thongh  fraudulent  In  bet,  irill  it 
be  set  aside  for  the  benefit  of  cndlton 
do  not  attack  it  In  Bumgatdoer  t.  Hun- 
92  ya.  188,  28  8.  B.  22S.  a  case  wbeniii  £> 
of  the  creditors  of  the  grantor  kVcua-i : 
conv^ance  made  by  him,  tm  tbe  gnod  i.v 
It  was  voluntary  and  therefore  fitaodiilett  .■ 
to  existing  creditors;  and  oOtea,  oo 
ground  that  It  was  fraadoleot  In  fact 
statute  of  limitations  having  be«i  ptfaO . 
the  court  found  that  the  deed  wu  tnrjl. 
lent  In  fact,  but  more  than  five  years 
elapsed  before  the  bringing  of  tlie  salt, «!.. 
was  a  bar  to  the  ri^t  of  attsck  on 
ground  of  voluntariness,  it  sec  U  aside  u*. 
those  creditors  who  had  alleged  ud  prcre-: 
fraud  In  fact,  but  refused  to  set  It  tddei>: 
those  who  had  aU^ed  that  it  wts  nil;  > 
nnbiEy.  ISiat  court  there  iwUcd  t  «r 
recognised  rule  of  pxacttee^  vbldi  is  ttii- . 
court  will  grant  relief  only  i^  toAiis.: 
ings  and  proof  Justify  it;  It  will  Mt  d»x 
on  proof  alon& 

[I]  Appellants  here  sought  to  nlKbe!-:. 
the  eonunissiosier  a  question  not  preK.  '^ 
by  the  pleadings,  a  Question  of  ckmb-r:  ' 
Iwtween  oodefendants.  Pblntlflk  mie 
Interested  in  it  Tbe  bOl  Shnply  nAti  if 
tbe  business  of  the  Insolvent  cwpontuL  ^ 
which  they  were  stockholdera,  be  wtm&l  t 
and  its  assets  applied  to  the  payneot  of 
debts.  Whether  some  of  its  ciedIt«sAo-:C 
be  paid  in  full  and  otlierB  only  In  P"*-  ' 
whether  the  assets  should  be  tppUed  to  '-^ 
debts  of  all,  pro  rata.  Is  immaterial  to  ttr- 
It  Is  purely  a  question  relating  to  tlie  P" 
ing  of  cross-relief  between  cofletod*-- 
which  was  hdd  In  Dudley  v.  Biukler.  &  ' 
Va.  630,  70  S.  E.  376,  could  not  be  dnse 
out  proper  pleadings.  The  only  plo'"- 
in  this  case,  is  the  bUl  which,  totUibae' 
answer,  is  admittedly  true. 

[4]  Some  of  the  appellants  eompisii  i- 
cause  the  court  refused  them  rl^t  to&tc  , 
swers ;  and  another,  who  was  not  a  P^'  | 
to  the  bill,  because  he  was  denied  tbe  r~ 
to  file  his  petition  tn  the  snlt  and  be  mic 
party.   But  the  offer  to  file  theae  plwi  -- 
was  not  made  until  Ave  days  after  the  d^'^'^ 
appealed  from  was  rendered.  Defmiaf'' 
were  tn  default,  and  seem  to  ban  offerrd ' 
excuse  therefor.  They  tendered  so  iCi- 
vlts  excusing  th^  delay,  as  tbe  rtatntej- 
quires  In  such  case.   Chapter  12S,  1  ^ 
Code ;  M«LanghUn  v.  Sayera,  78  S.  E. 
Moreover,  tbe  rejected  answera  are  M 
the  record,  and  we  do  not  know  what  tt'- 
contained.   The  court  may  hare  rej?'  ' 
them  because  of  Improper,  or  InsnJB.i-- 
matter.   We  must  assume  that  the;  «^ 
properly  rejected,  for  error  wiH  Mt 
sumed. 

For  the  same  reason  we  camut  see 
the  court  erred  In  rejecting  the  petW» ' 
Flint  Irving  St  Stoner  Company. 

The  decree  will  be  atHrmed. 
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fSyRottM  by  the  OonrU) 
.  .TuDauHT  fli  128*)— TiHB  TO  Akbwbk— Arr- 

RB  OEnCS  JUDOHENT. 

The  office  jadgment  In  u  eetloD  In  whidu 
writ  of  inquiry  Sm  necessary,  does  not  become 
oal  on  the  last  day  of  the  next  succeedini 
>m  of  the  court,  and  the  defendant  may  plead 
3  the  dedication  at  any  time  before  exeen- 
OD  of  the  writ  of  inquiry. 
[Ed.  Note— Fop  other  cases,  eee  Judxment 
lent.  Kg.  |§  237,  238 ;  Dec  big.  i  128.*] 

,  Judgment  ({  ISO*)— Pi*ammo  (I  199*)  — 

OFFICX  JUDGifSKT— DbUDBHEB  TO  DICI.ABA- 

noiT. 

The  defendant  in  an  action  at  law,  in 
'hich  the  office  judgment  has  become  final,  but 
as  Dot  been  entered  by  the  court,  may  de- 
mr  to  the  declaration,  notwithstandlDg  the 
ipse  of  the  statutory  period  and  the  finality 
t  the  judgment,  and,  if  die  demurrer  is  bus- 
lined,  formal  Judgment  on  the  office  Judgment 
annot  be  entered.  In  such  case,  the  office 
idgment  becomes  a  nullity,  if  the  declaration 
I  not  amended  or  cannot  be  cured  by  amend- 
lent 

[Ed.  Note.— For  other  cases,  see  Judgment 
'ent  Dig.  1  261;  Dea  Dig.  8  150;*  Pleading, 
lent  Dig.  ||  464-469;  Dec  Dig.  {  199.*] 

.  AseiGimNTS  (S  26*)— AsBiOffABZun— Ac- 
tion FOB  Penalty. 

A  right  of  action  for  a  penalty,  glTen  by 
ection  7  of  chapter  79  of  the  Code  1900,  is 

ot  assignable. 

[Ed.  Note.— For  other  cases,  see  Assign- 
lents.  Cent  Dig.  U  48-52;  Dec  Dig.  |  2ft*] 

.  AasionuzNTS  ({$  120,  131*)— AcfTzoK  ms 

Penaltt— Pasties— Demuebeb. 

A  claimant  of  such  penaity  by  an  attempt- 
d  assignment  from  the  person  entitled  to  sue 
berefor  cannot  maintain  an  action  for  it  in 
be  aame  of  his  alleged  assignor,  and  the  ob- 
ictiou  of  nonassignability  of  the  claim  is 
Tsilable  on  a  demurrer  to  the  declaration. 

[Ed.  Note. — For  other  cases,  see  Aaaign- 
lentB,  Cent  Dig.  K  206-200,  220-226;  Dec 
)ig.  SI  120,  181.*] 

.  Action  {|  28*)— Tbbspabb— Waitib  or 

TOBT^ELECTXON  of  RK1CBDIX8. 

Where  a  trespass  haa  been  committed  up* 
n  real  estate,  and  property  severed  there- 
rom  and  sold  by  the  defendant  or  converted 
D  his  own  use,  the  owner  may  waive  the  tres- 
asB  and  aue  for  the  value  of  the  property, 
nd  the  law  will  imply  a  promise  to  pay  for  it 

[Ed.  Note.— For  other  cases,  see  Action, 
:ent  Dig.  H  igfr-215;  Dec.  Dlf.  S  28.*] 
.  APPBAI,  AltD  Ebbob  {%  522*)— KXOOBD— Eti- 

DENCB. 

To  make  the  evidence  in  an  action  at  law 
art  of  the  record,  it  is  only  necessary  to  use 
uch  means  of  Identification  in  the  bills  of  ez- 
eption  and  orders  as  make  the  adoption  there- 
f  reasonably  certain. 

[Ed.  Note.— Fur  other  cases,  see  Appeal  and 
Irror,  Cent  Die  Ift  2367-^:  Deb  Dig.  | 
22.*! 

.  APPEAL  AHD  BBBOB  d  622*)— BlOOBD— BtI- 
DENCB. 

The  evidence  In  an  action  of  debt,  depend- 
nt  upon  the  same  issues  of  fact  as  those  in- 
olved  In  another  action  of  assumpsit  is  made 
art  of  the  record  in  the  latter  by  the  follow- 
>g  agreement  filed  therein:  "The  parties  bere- 
0  agree  that  the  facts  in  this  case  are  as  fol- 
)wa:    (Here  insert  the  transcript  of  the  evi- 


dence as  certified  by  Henry  Garfield  Chaney, 
the  official  stenographer  of  this  court,  as  re- 
ported in  the  same  styled  case,  marked  'Debt 
No.  1.*  tried  at  the  September  term  of  this 
court  190&)" 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2367-2371;  Dec  Dig.  i 
622.*] 

8.  Appxax,  and  Ebbob  (f  1176*)  —  Rbtibw  — 
Judgment— Tbial  by  ConBT. 

Submission  of  an  action  of  assumpsit  to 
the  court  in  lien  of  a  Jury  upon  evidence  so 
brought  into  the  case  is  equivalent  to  a  Join- 
der in  a  demurrer  to  evidence,  and  the  judg- 
ment upon  a  writ  of  error  thereto  is  treated 
and  dealt  iritii  as  a  judgment  npoa  a  demnrrer 
to  evidence. 

[Gd.  Note^For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  »  4673-llf87;  Dec  Dig.  { 
1175.*] 

(Additional  ByJlabua  &y  BMtorM  Staff.) 

9.  AssuMpBiT,  Action  or  8*)— Natubb  and 
Scope— "AasDMPBiT. " 

AssnmpBit  is  not  the  proper  form  of  ac- 
tion for  the  recovery  of  damages  for  a  mere 
wrong.  It  lies  only  to  recover  from  the  de- 
fendant that  which  is  In  his  bands  and  belmga 
to  the  plaiotiff. 

[Ed,  Note.— For  other  cases,  see  Assumpdt 
Action  of,  Gent  Dig.  H  42-54;  Dec  Dig.  fS.* 

For  other  definitions,  see  Words  and  Phras- 
ea.  voL  1,  pp^  687,  688;  v<^  8,  p.  7684.] 

Bobinson,  J.,  dissenting  as  to  point  2. 

Error  to  Clrctilt  Court,  Barbour  County. 

Action  by  Henry  S.  Wilson  against  Samuel 
W.  Sbrader.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Beveraed  and  dis- 
missed. 

John  Lk  Hechmer,  of  Orafton,  for  plaintiff 
in  error.  J.  Hop  Woods,  of  PhlUppl,  for 
defoidant  In  error. 

POFFENBAROER,  P.  Henry  B.  WilBOD, 
ening  for  the  benefit  of  Samuel  Y.  Woods, 
instituted  hia  three  sererat  actions  In  debt 
against  Sbrader  for  reoov^  ot  the  penalty 
given  by  section  7  of  cbapter  79  of  tbe  Code 
against  a  coterminous  landowner  for  mining 
coal  within  five  feet  of  the  line  of  the  adja- 
cent owner  without  bis  consult  In  wrlttng, 
and  an  action  of  ftBsmnpslt  tot  the  recovery 
of  tbe  ralue  of  tbe  coal  tokm  out  of  the  ad- 
jacent laud.  Eadi  of  tbe  three  actions  of 
debt  was  founded  upon  a  violation  of  tbe 
statute,  separate  and  distinct  from  tliose 
upon  wblcb  tike  others  rested;  there  having 
been  tliree  trespasses  respecting  the  same 
tract  of  land,  or  one  trespass  at  three  dUter- 
mt  places.  The  evidence  taken  In  one  case 
was  used  In  all  of  them,  and  there  was  a 
Judgment  for  $600  in  eacb  of  tbe  actions  of 
debt  and  fiHr  $6,000  In  tbe  action  of  assump- 
sit 

The  dedaratioDS  were  all  filed  at  April 
rules,  1902,  and  tbe  common  orders  were  con- 
firmed at  May  rules.  1902,  and  a  writ  of  in- 
quiry awarded  in  the  assumpsit  action.  At 
the  May  terra,  1002,  the  defendant  appeared, 
and  orders  were  entered  purporting  to  file 
pleas  and  counter  affidavits,  without  Indi- 
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eating  the  character  of  the  pleas;  but  a 
paper  was  filed  In  each  case,  bearing  the 
style  of  the  action,  and  having  the  form  and 
sabstance  of  an  affidavit,  denying  any  In- 
debtedness upon  the  demand  or  demands 
stated  In  the  declaration.  Nothing  farther 
was  done  until  the  29tb  day  of  September, 
1905,  when  the  plaintiff  moved  the  court  to 
enter  judgment  for  him  in  each  of  the  three 
actions  of  debt,  treating  the  papers  filed  as 
pleas,  and  counter  affidavits  as  being  only 
affidavits,  and  the  Judgments  as  having  be- 
come final  on  the  last  day  of  the  May  term 
of  court,  1902,  for  want  of  pleas.  Th^  mo- 
tions were  overruled,  and  leave  given  the 
defendant  to  demur  to  the  declarations.  On 
the  2d  day  of  March,  1907.  the  plaintiff  filed 
an  amended  declaration  in  each  of  the  four 
cases,  and  sued  out  process  thereon.  On  the 
10th  day  of  May,  1907,  the  court  entertained 
and  sustained  demurrers  to  the  original 
declarations  In  all  of  the  caaes,  and  over- 
ruled demurrers  to  the  amended  declarations 
therein. 

[1]  The  office  Judgment  in  the  action  of  as- 
sumpsit did  not  become  final  on  the  last 
day  of  the  May  term,  1902,  for  the  case  was 
one  In  whldi  a  writ  of  inquiry  was  necessary 
and  proper  and  had  been  awarded.  In  such 
cases,  the  office  Judgment  does  not  become 
final  before  execution  of  the  writ  of  Inquiry. 
Walla  V.  Zufall  &  Co.,  61  W.  Va.  166,  36  S. 
E.  179. 

[2]  If  the  declarations  In  the  actions  of 
debt  set  forth  no  causes  of  action,  and  were 
wholly  and  incurably  bad.  It  Is  immaterial 
whether  the  affidavits  filed  therein  as  pleas, 
or  having  the  double  features  of  pleas  and 
affidavits,  can  be  treated  as  pleas  or  not,  for 
there  can  be  no  Judgment  without  a  declara- 
tion. "If  a  defendant  wishes  to  contest  both 
law  and  fact,  he  can  at  the  same  time  both 
demur  and  plead.  The  court  will  entertain 
his  demurrer ;  but  it  confesses  the  fact,  and 
his  nonappearance  further  confesses  It  If 
the  demurrer  is  overruled  at  the  first  term, 
be  can  plead  any  matter  of  fact  admissible; 
but,  If  overruled  at  a  later  term,  he  cannot 
plead  any  plea  of  fact  If  the  demurrer  Is 
held  good,  and  the  case  is  dismissed,  the 
office  Judgment  amounts  to  nought,  and  Judg- 
ment in  court  is  not  entered."  Bank  v.  Bur^ 
dette,  61  W.  Va.  636,  63S,  67  S.  E.  53,  M. 
This  case  allows  the  office  Judgment  to  stand 
pending  the  test  of  the  sufficiency  of  the 
deolaratton  and  the  process  of  amendmoxt  at 
th9  Aar  of  the  oonrt  But,  If  the  declaration 
is  bad  and  not  amended,  or  is  incurably  bad, 
tta9  ofBce  Judgment  dies.  In  Bank  t.  Bux^ 
dett^  the  demurrer  had  been  filed  at  the 
first  term ;  but  no  reason  Is  perceived  why 
it  cannot  be  filed  at  a  later  term,  provided 
formal  Judgment  has  luit  been  eatereS.  The 
office  Jud^wnt,  though  final  under  the  stat- 
ute, la  not  a  finished  or  complete  Judgment 
It  is  final  In  the  sense  of  foreclosure  of  Is- 
sues of  ffcct;  but  it  must  be  entered  to  be 


comideteu  A  demurrer  leavea  It  standing  as 
to  ma^rs  of  fact,  but  carries  tbe  case  over 
as  to  the  issue  of  law.  The  office  Judgmoit 
confers  right  to  a  formal  Judgment  at  the 
first  t^m;  but  if  the  plaintiff  sees  fit  to 
forego  this  right,  the  issue  of  law,  or  the 
right  to  raise  it,  remains  open  to  the  de- 
fendant The  office  Judgment  is  potentially 
final,  giving  tight  to  a  complete  Judgment,  if 
no  demurrer  is  ffled  before  entry  thereof,  and 
on  a  good  declaration,  if  there  Is  a  demurrer. 
No  harm  can  result  from  this.  If  there  la  & 
demurrer  for  formal  defects  in  tbe  declara- 
tion, an  amendment  at  the  bar  of  the  court 
will  cure  them,  and  Judgment  may  then  be 
entered,  and  if  the  declaration  sets  forth  no 
cause  of  action  at  all,  and  is  Incurably  bad, 
there  ought  not  to  be  any  Judgment  on  it 
This  construction  of  the  statute  makes  It 
work  out  equitable  and  Just  results.  The 
opposite  one  works  an  unjust  and  absord  re- 
sult in  those  instances  in  whi<A  no  good 
case  can  be  made  on  the  matter  found  In  the 
declaration. 

[3]  Samuel  T.  Woods,  the  real  plaintiff  in 
these  actions,  claims  the  penalties  ^ven  by 
the  statute,  as  assignee  of  Henry  S.  Wilson, 
the  nominal  plaintiff.  If  the  rights  of  acdou 
for  the  penalty  are  not  assignable,  the  dec- 
larations are  wholly  and  essentially  bad. 
They  set  forth  no  causes  of  action,  tbe  benefit 
of  which  the  assignee  can  take  A  vital  In- 
quiry, therefore,  is  whether  penalties  under 
the  statute  here  involved  are  assignable. 
Prior  to  the  8th  day  of  February,  1901,  Hen- 
ry S.  Wilson  owned  a  small  tract  of  land 
containing  five  acres,  in  which  there  was 
coal,  and  which  he  conveyed  to  Samuel  V. 
Woods  on  said  date.  Adjacent  thereto  lay 
another  tract  of  land  which  Geo.  C.  Lee  and 
wife  conveyed  to  Samuel  W.  Sbrader,  by 
deed  dated  August  1,  1899,  and  Shrader  by 
bis  deed  dated  March  14,  1901.  conveyed  it 
to  the  Tygarts  Valley  Coal  &  Coke  Company, 
a  corporation.  While  Shrader  ovrned  the 
adjacent  tract  of  land,  mining  operations 
were  conducted  on  it  which  extended,  at 
three  different  points,  not  only  vrithln  fire 
feet  of  the  line,  but  to  the  line  and  beyond 
it  Into  the  property  owned  by  Wilson,  by 
reason  of  which  he  bad  rights  of  action,  or 
at  least  a  right  of  action,  against  somebody 
for  the  penalty  given  by  tbe  statute.  In  his 
deed  to  Woods,  he  endeavored  to  assign  Qiese 
rights  of  action,  as  well  as  one  for  the  coal 
taken  from  tbe  land. 

The  assignability  of  statutory  rights,  not 
all  of  which  are  penalttes  by  any  meana^  Is 
said  to  depend  upon  the  language  of  the 
statute  contwzlng  them.  "If  the  statute  for^ 
bids  0ie  aasignmait  of  a  xl^t  conferred  by 
1^  or  If  tbe  l^islative  Intoit,  as  shown  by 
tbe  ac^  Is  to  confer  a  right  stiirtly  personal 
to  the  person  upon  whom  it  Is  conferred, 
then  such  act  is  not  assignable.  In  the  ab- 
sence of  such  eqtress  or  implied  proMtdUon, 
the  assignaUUty  or  nonaaslgnablUty  ot  Agbts 
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conferred  by  statnte  la  to  b«  goTeraed  by, 
the  principles  govenilng  tbe  assignability  or* 
nonassignability  of  choses  In  action  la  gen- 
eral. Statutory  rights  giving  compensation 
for  property  loss  suffered  are,  generally,  said 
to  be  assignable,*  whereas,  rights  to  recoTer 
penalties  and  rights  given  by  statute  for  the 
redress  of  personal  wrongs  are  not  assign- 
able." 4  Cyc.  26.  Obviously  the  penalty  giveu 
by  the  statute  here  in  question  is  not  intend- 
ed as  compensation  for  coal  taken  or  damage 
to  property.  It  may  be  incurred  without  the 
taking  of  any  coal  from  the  land  of  the 
party  entitled  to  sue.  The  taking  of  any 
coal  at  all  within  five  feet  of  the  division 
line,  and  out  of  land  belonging  to  the  taker 
himself,  Infiicts  the  penalty.  The  foundation 
of  tlie  right  of  action,  therefore,  is  not  bene- 
fit obtained  by  the  defendant  from  the  plain- 
tiff. It  rests  upon  no  consideration,  nor  Is 
It  given  as  compensation  for  any  actual  in- 
Jury.  The  oiactment  of  It  seems  to  have 
been  nothing  more  than  an  exercise  of  the 
police  power  of  the  state,  and  the  penalty 
to  have  been  prescribed  by  way  of  sanction 
for  the  enforcement  of  the  policy  declared  by 
the  statute.  It  does  not  stand  in  lieu  ot  the 
right  of  action  for  injury  to  the  land  by  the 
mining  of  coal  therefrom,  or  a  rlg^t  of  ac- 
tioQ  for  the  valuo  of  coal  taken,  nor  take 
the  idaoe  of  either.  Nothing  In  the  terms 
of  the  statute  raggesta  any  audi  consequence 
or  result.  It  is  not  a  common-law  right  of 
action,  made  assignable  by  statute^  for  the 
stajtntes  giving  snrvlTal  to  rights  of  action, 
and  so  Impliedly  and  incidentally  making 
them  assignable,  contemplate  only  rigihtB  of 
action  founded  upon,  or  growing  out  of,  con- 
tracts, such  as  were  enforceable  In  equity, 
before  the  statutes  relieved  the  defect  in  the 
common  law,  eo  as  to  permit  assignees  to 
sue  in  the  law  eonrts.  "The  words  'choses 
in  action*  mean  nothing  more  and  can  have 
no  broader  dgnlfleation  than  the  words 
'r^ta  of  action,*  and  it  has  been  uniformly 
beld  that  tiiese  latter  wordi^  'rights  of  ac* 
tlon,'  oidy  Include  rights  of  action  foonded 
on  contracts,  or  for  Injuries  to  property,  and 
not  ri^ts  of  action  for  torts,  wUch  are 
purely  personal,  such  as  the  action  for  slan- 
der, which  dies  with  the  person,  and  never 
BarTives  to  the  personal  representative." 
Dillard  V.  Collins,  26  Grat  (Va.)  343.  The 
rlglit  of  recovery  given  by  this  statute  is 
not  a  right  of  action  of  that  sort,  for  it 
is  neither  founded  upon  contract,  nor  Is  It 
given  for  injury  to  property.  Tbe  statute 
which  gives  it  Is  of  comparatively  recent 
enactment,  and  vras  not  in  existence  at  tbe 
date  €t  the  enactment  of  the  statute  legaliz- 
ing assignment  of  choses  in  action.  Hence 
there  Is  no  ground  for  the  assumption  of 
legislative  Intent,  In  the  passage  of  the  older 
statutes,  to  make  It  assignable.  In  Fraker 
T.  Cullum.  24  Kan.  679,  Brewer,  J.,  said: 
"It  cannot  Justly  be  said  that  an  action  to 
enforce  a  forfeiture  <»r  recover  a  penalty  is 


one  founded  on  contract,  no  matter  who  is 
the  party  chiefly  benefited  by  the  recovery." 
In  that  case,  an  efCort  was  made  to  set  off  a 
forfeiture  under  an  act  of  Congress  against 
a  national  bank  in  an  action  on  a  note. 
The  claim  of  right  to  set  off  the  forfeiture 
or  penalty  was  based  upon  the  theory  that, 
as  the  penalty  was  given  by  statute,  the 
right  of  recovery  was  a  right  arising  out  of 
contract  This  theory  was  utterly  repudiat- 
ed and  condemned  by  the  court.  Proceeding, 
Judge  Brewer  said:  "There  Is,  to  be  sure, 
an  Implied  obligation  resting  upon  every 
member  of  society  to  break  no  law,  and  do 
no  wrong  to  his  neighbor;  but  this  obliga- 
tion Is  not  the  Implied  contract  of  which 
the  law  books  speak  as  one  whose  breach 
gives  a  cause  of  action  upon  contract"  The 
analysis  of  the  statute,  its  provisions  and 
purposes,  and  these  authorities,  deny  to  the 
penalty  the  quality  of  assignability  under 
the  statute  Imparting  It  to  choses  in  action. 
Obviously  it  is  not  in  any  sense  a  chose  In 
action.  It  Is  a  mere  naked  right  of  action 
given  by  statute  by  way  of  punishment  for 
a  specific  unlawful  act  sn  act  made  unlaw- 
ful by  the  statute  Itself.  Such  rights  of 
action  are  not  asdgnable,  unless  the  statute 
makes  them  so.  In  McBratney  v.  Railroad 
Co.,  17  Hun  (N.  Y.)  38S»  the  asslgnablUty  of 
penaltira  inflicted  upon  railroad  companies 
for  excessive  <diarges  was  involved.  After 
citing  authorities,  the  court  said:  "But  it  Is 
unnecessary  to  pursue  the  subject  further; 
the  fact  that  the  ststute  which  creates  the 
penalty  gives  the  right  to  sue  for  it  to  the 
party  paying  the  e»!esslTe  tare,' and  to  no 
one  else,  seems  to  lead  necessarily  to  the  con- 
<dusion  that  the  cause  of  action  cannot  be 
assigned."  Such  Is  the  diaracter  of  the 
statnte  involved  lier&  It  gives  the  right  of 
action  only  to  fbe  iterson  Injured,  saying: 
"If  any  person  violate  this  section,  be  shall 
forfeit  five  hundred  dollars  to  any  person 
Injured  thereby  who  may  sue  for  tbe  same.** 
Construing  and  interpreting  this  statute  this 
court  has  held  tiiat  the  person  Injured  and 
entitied  to  sue  Is  the  person  who  was  the 
owner  of  the  land  at  the  time  of  the  violation 
of  the  statute,  or  a  tenant  thereof,  or  any 
person  then  having  an  Interest  therein.  Sel- 
vey  V.  Coal  Co.,  79  S.  E.  656,  not  yet  of- 
ficially reported;  Shinn  v.  Goal  Mining  Co.*. 
78  8.  E.  104 ;  Hapel  v.  John,  42  W.  Va.  30. 
24  S.  B.  808,  82  L.  B.  A.  800,  67  Am.  St. 
Rep.  839.  An  assignee  of  such  person  is 
clearly  not  the  injured  person.  He  claims 
not  in  his  own  right,  but  through  another, 
and  is  not  within  tbe  terms  of  the  statute. 
It  does  not  say  the  person  Injured  or  bis 
assignee  may  sue.  It  Is  a  highly  penal 
statnte,  and  falls  under  the  rule  of  strict 
construction.  Such  statutes  do  not  inclnde 
anything  l>eyond  their  letter,  even  though 
within  their  spirit  Reeves  v.  Boss,  62  W. 
Va.  7, 17.  67  S.  E.  284.  Nothing  can  be  added 
to  their  terms  even  for  the  plausible  purpose 
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of  eoverlng  what  seema  to  be  wltbln  their 
purpose  and  spirit  The  assumption  of  as- 
signability of  this  right  of  action  can  rest 
upon  nothing  other  than  the  farther  assump- 
tion that  the  Le^slatnre  Intended  the  pen- 
alty to  be  paid  at  all  hazards  and  to  make 
It  an  asset  In  the  hands  of  any  person  that 
may  be  able  to  obtain  an  assU^nment  of  it. 
This  Is  an  assumption  founded  upon  an  as- 
sumption. Not  a  word  in  the  statute  sug- 
gests or  Intlmatee  such  intent  on  the  part 
of  the  LegUdatnre.  There  Is  no  more  reason 
for  the  assumption  In  this  case  than  In  any 
other  case  In  which  a  penalty  Is  indicted,  and 
the  reasons  that  preclude  the  assignability  of 
mere  personal  rights,  sndi  as  actions  for 
slander,  assault,  and  battery,  and  other  pure 
torts,  obviously  apply  here.  AasignabUlty  of 
sudi  claims  encourages  litigation  and  stiite. 
The  same  prlntdple  of  pnbllc  polk?  forbids 
the  convtfrion  of  penalttes  Into  commodities 
or  aasetB.  The  Legislature  fUled  to  make 
the  right  assignable,  becavse  BnCb  action 
would  have  been  Tlolatire  <^  Its  policy. 

[4]  In  resistance  or  avoidance  of  the  result 
fbreabadowed  by  this  cMmcinalon,  Stevens  v. 
Brown,  20  W.  Ya.  450,  Is  relied  upon.  It 
says  the  assignor,  In  an  action  brought  one 
person  ft>r  the  use  of  another,  is  the  legal 
plaintiff,  and  invalidity  of  the  assi^iment. 
b^ng  Immaterial,  is  not  matter  of  defense. 
The  claim  in  that  ease,  a  judgment,  was  an 
assignable  one,  no  matter  what  sort  of  a 
cause  of  action  it  arose  out  of.  To  apply 
this  doctrine  to  a  nonassignable  right  would 
defeat  the  pidicy  <»C  the  law,  since  It  would 
make  every  tight  asslgnabla  Though  In 
such  case  Uie  assignor  is  the  legal  plaintiff, 
he  is  not  the  real  nor  snbstendal  plaintiff. 
He  is  not  re^Kmslble  for  costs.  Nor  can  he 
dismiss  or  control  the  action  or  receive  the 
money.  CSarksons  v.  t>oddzldge,  14  Orat 
(Ya.)  42;  Totoon  v.  Blwes,  1  Ltilgh  (Va.)  436. 

Upon  tliese  principles  and  concInslonB,  we 
are  clearly  of  the  opinltHi  that  the  trial  court 
should  have  sostained  demurrers  to  the 
amended  declarations  In  all  of  the  tluee  ac- 
tions of  debt;  and  that  It  rightly  sustained 
demurrers  to  the  original  declarations  there- 
in. 

In  action  ti  debt  No.  1,  thero  was  a  trial  by 
iuty  and  a  verdict,  upon  which  Judgment  was 
randered.  Action  In  debt  No.  2  was  8nbml^ 
ted  to  the  court  In  lien  of  a  jury,  upon  the 
evidence  taken  In  actl<m  Mo.  1*  and  the  same 
prooednre  was  had  In  action  of  debt  No.  8. 
For  the  reasons  atat^  the  judgments  in  all 
of  said  three  actions  will  be  reversed,  the 
vradlct  set  aside  in  said  action  No.  1,  the 
demurrers  to  the  amended  declarations  In 
all  of  them  sustained,  and  the  actl<ms  dis- 
missed; it  appearing  that  the  declarations 
cannot  be  so  amended  as  to  give  the  plaintiff 
a  right  of  action  in  the  capacity  In  wfabdi  he 
sues. 

The  demurrer  to  the  amended  declaration 
In  the  action  of  assumpsit,  containing  the 
c(Hnmon  counts,  including  one  for  mon^  had 


and  recdved  to  tlie  use  of  the  idaintiff.  and  i 
si>ecial  coont  for  coal  mined  from  the  pU!:- 
tUTs  land,  carried  away,  sold,  and  conrcrtB: 
Into  money  by  the  def^dant,  was  iRvpertr 
overruled.  Then  Is  a  verbal  inaeeura<7  ii 
the  special  count;  but  it  relates  to  torm  ndt- 
er  than  substance.  Instead  of  saylns  tho 
defendant,  being  Indebted  to  the  plaintiff  f?- 
such  coal,  In  con8lderatI<xi  thereof  promb^l 
to  pay  its  spedfled  value,  the  dedantipi. 
after  stating  the  Cacts,  says:  "Hie  saM  it- 
fendant  thereby  promised  to  pay  and  iMcoce 
liable  to  the  plaintiff,"  etc.  Nocwtthsrsnilttr 
this  departure  from  the  usual  form,  the  com 
shows  how  the  defbndant  became  ladetted 
and  alleges  a  promise  to  pay  Hie  amomt  tst 
the  Indebtedness.  It  does  not  matt  the  es- 
sential averment,  the  promise. 

[I]  In  passli^  upon  the  mllns  npn  tbe  de- 
murrer to  the  declaration,  It  became  B«e- 
sary  to  inquire  as  to  the  pzoptlety  of  tb- 
remedy  invoked.  Ordinarily  trespam  on  tt* 
case  Is  the  form  of  actlmi  resorted  to  for  Is- 
Juries  to  real  property ;  bat  ftdM  Is  not  frr 
Injury  to  the  land.  Its  basis  Is  a  zlgbt  to  it- 
mand  from  the  defendant  money  bad  and  k- 
ceived  for  the  ue  of  the  plalntfit,  and,  to  at 
cover.  It  Is  necesMry  to  trace  mon^  or 
ue  Into  the  hands  of  the  defeodant  iridrt  i: 
equity  and  conscience  btiongs  to  Uie  plaicdz 

[I]  Assumpsit  Is  not  tbe  propa  form 't 
action  for  the  recovery  of  damages  flw  a  BfTf 
wrong;  It  only  lies  to  recover  tnm  the  de- 
fendant that  which  Is  in  his  hands  and  t«- 
longs  to  the  plaintiff,  and  be  may  have 
a  fond  derived  from  timber  severed  from  tl- 
plalntlfrs  land  or  coal  dug  tbexetomi.  as  vd: 
as  from  the  proceeds  of  ule  of  peraonal  pmv- 
erty  wrongfully  taken  from  the  plalPtlT  b 
Powell  V.  Bees,  2  N.  ft  P.  Rep.  571,  Lcri 
Denman.  C  J.,  said  Lord  JIanslMd  bad  cor- 
rectly laid  down  the  distinctton.  In  Bamldy  r 
Trott,  Cowp.  Sn,  In  the  foUowInc  term. 
"There  Is  a  fnndamei^  dlstlnetkm:  If  it  i$ 
a  sort  of  Injury  which  tbe  oOender  le- 
quires  no  gain  to  himself  at  the  expeo»  of 
the  sufferer,  as  beating  or  Imprisoning  a  mu. 
etc,  there  the  person  Injured  baa  only  ■ 
reparation  for  the  deMctmn  in  damages,  to  ** 
assessed  by  a  jury,  but  whore,  besides  ttt 
crimes  pioperty  Is  acquired,  wUcb  bcoeSi'' 
the  testatw,  there  an  action  for  tbe  valw 
the  pnoterty  shall  survive  against  the  ok 
utor.  As,  for  instancy  tbe  executor  ia2 
not  be  diargeable  for  the  Injur  dime  Ifj  ^ 
testator  In  cutting  down  another  man's  trees: 
but,  for  the  benefit  arlring  to  bla  testatr 
for  tbe  value  or  sale  of  the  trees;  be  AalL' 
in  Pow^  V.  Bees,  tbe  actkm  at  aasaaqiK: 
was  allowed  for  the  ndne  of  ooal  taken  ij 
ihe  defendant's  decedent  fhim  the  irialEdf 
and  sold.  For  further  precedents,  see  Dowae 
V.  Flnnegan,  08  lOnn.  U2,  09  N.  W.  9e^ 
10  Am.  St  Bep.  4881  Bagaman  v.  KeliieLlK 
Kan.  888;  Evans  v.  IClUer,  08  MIsa.  120,  > 
Am.  Bep.  813. 

[6,  7]  Denial  of  right  to  test  tbe  eorrcctam 
of  the  court's  finding  npoa  ttie  Isana  fii^t 
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9  based  upon  alleged  absense  <tf  the  erf- 
ence;  the  snffldescy  of  the  bill  of  excep- 
lons  being  challenged.  As  has  been  stated, 
bte  evldeuce  In  action  of  d^t  No.  1  was  tak* 
n  for  me  in  all  of  the  other  eases.  The 
sreement  for  aobmisaloD  of  Oie  action  in 
ssumpslt  to  the  court  In  Ilea  of  a  jnry  was 
a  writing,  and  has  heea  certlfled  by  the 
lerk.  An  order  entered  In  the  action  of 
ssumpslt  says  It  came  on  "to  be  heard  npon 
he  stipulation  and  agreement  of  counsel 
leretofore  made,  and  filed  herein,  and  the 
roceedlngs  in  said  action  No.  1  now  bdng 
tart  hereof  thereby."  This  says  not  only 
hat  the  agreement  was  filed  in  the  cause, 
nt  that  It  made  the  proceedings  in  action 
to.  1  part  of  the  proceedings  In  the  action  of 
Lssnmpsit.  The  agreement  itself  says:  **The 
lartles  hereto  agree  that  the  facts  In  this 
ase  are  as  follows:  (Here  insert  the  tran- 
icript  of  the  evidence  as  certlfled  by  Henry 
Sarfleld  Ghaney,  the  official  stenographer  of 
Ills  court,  as  reported  in  the  same  styled 
ase,  ma^ed  1>ebt  No.  1,*  tried  at  the  Sep- 
ember  term  of  this  court,  1908.)"  The  cleric 
las  certified  as  part  of  the  record  of  the  four 
anses  a  certificate  or  transcript  of  evidence 
nade  by  Henry  Garfield  Ohaney  in  the  action 
it  debt  No.  1.  As  the  agreement  bears  date 
Fanuary  11, 1909,  and  the  action  of  debt  had 
Ken  tried  at  the  September  term  of  court, 
L906,  the  «Tldence  r^erred  to  in  the  agiee- 
nent  as  having  been  transcribed  was  no 
lonbt  In  ezlatenoe  at  the  time,  and  the  agree- 
iseat  Identifies  It  That  agreemmt  calls  for 
1  paper  entitled  "Transcript  of  ttie  SM- 
lenre,"  and  as  having  been  certlfled  by  Henry 
Sarfleld  Ofaaney,  the  official  stmograiOier  of 
'Jie  court  Turning  to  it,  we  find  the  paper 
relied  upon  as  the  evidence  in  the  case  and  so 
certified  by  tiie  derk  has  both  <tf  Uiese  marka 
)f  Identification.  It  la  aald  the  agreement  r» 
iatea  only  to  the  facta  proved;  hot  it  calls 
!or  insertion  of  tile  transcriiit  of  tlie  evf> 
lence.  Hence  the  parties  must  have  used  the 
word  "facts"  in  the  sense  of  evidence.  Aside 
Crom  this  agreement  eadk  of  the  two  bills  of 
exception,  made  a  part  of  the  record  by  tc 
proper  order  in  action  of  debt  No.  1,  refers 
to  a  certificate  of  evidence^  and  makes  it  a 
[Hirt  thereof,  and  a  paper  signed  and  sealed 
t>y  the  Judge  la  found  in  the  record.  It  Is 
ikeleton  In  form,  and  calls  for  Insertion  of 
the  plaintUTs  evidence  as  shown  by  ttie  tran- 
script of  On  stenograpbra's  notes  *liereto 
ittafdied,"  and  also  for  the  Insertion  ot  the 
atf^anf B  evidence  ^  shown  by  Oie  at- 
tached transcript  of  the  stenographer's 
ootes."  It  would  be  difficult  to  devise  a 
dearer  and  more  effective  method  of  Ideu- 
dfloitiott  than  that  of  attachment  of  the 
paper  Itself  to  the  paper  purporting  to  adopt 
It  Thoog^  this  steleton  paper  Is  not  labeled 
"Certificate  of  Evidence^"  it  la  snch  In  fact 
It  bears  the  style  of  the  action,  and  Is  signed 
and  sealed  by  the  Judge,  who  certifies  in 
It  that  "the  foregoing  la  aU  the  evidence  that 


was  Introdnced  on  the  trial  of  the  foregoing 
case."  Bill  ta  exception  No.  1  adopts  and 
makes  a  part  of  it  "the  certificate  of  evi- 
dence filed  in  this  case."  Bill  of  exception 
No.  2  does  likewise.  These  papers  idearly 
bring  the  evidence  into  the  record. 

From  what  has  been  said  concerning  the 
grounds  upon  which  this  action  of  assumpsit 
is  maintainable,  under  the  drcomstances  dis- 
closed here,  it  is  obvious  that  the  evidence, 
to  wdrrant  recovery,  must  go  to  the  extent 
of  proving  the  defendant  got  the  plalntifl*s 
coal  and  converted  It  Into  money  or  to  bis 
own  use  tn  some  manner.  It  is  not  enough 
that  he  owned  the  adjacent  land,  and  per- 
mitted somebody  to  mine  over  the  line.  Ttiat 
the  coal  was  mined  out  of  the  plaintiff's  land 
through  the  Shrader  land  after  Bhrader 
purdiased  it  and  before  he  sold  it  are 
facts  well  established  by  the  evidence^  But 
Shradw  denies  that  he  did  the  mining.  He 
says  the  mine  was  operated  by  a  copartner- 
bMp  consisting  of  Eliza  J.  Shrader,  his  moth- 
er, J.  W.  Miller,  and  R.  O.  Dunn,  and  he 
managed  the  mine  for  them,  and  further 
that  he  purchased  the  land  and  took  the 
title  in  his  own  name  as  trustee  for  them. 
According  to  his  testimony,  the  firm  did 
business  under  the  nsme  of  TygartB  VaUey 
Coal  Company,  and  other  witnesses  say  the 
business  was  run  in  that  name.  He  aaya 
Oie  artl(^  of  copartnership  wm  prepared 
by  the  plaintura  attwney,  and  tlie  men  were 
paid  by  chedc  bearing  the  firm  name,  and 
that  shlpidng  cards  and  store  orders  bore  it 
as  well  as  a  notice  at  tlie  month  of  the  mine. 
He  dentos  that  he  was  a  monber  of  the  firm, 
and  that  he  had  any  money  Invested*  In  it 
and  says  he  represented  the  interests  of  B. 
O.  Dunn  and  EUlEa  J.  Shrader.  He  admits 
ttat  he  had  an  interest  Uirongh  Us  mothw, 
Ellsa  X  8hrad«,  but  does  not  define  that 
Interest  At  the  same  time  he  repeats  hfs 
denial  that  be  had  any  interest  In  the  firm. 
In  Oils  connection  he  says:  "OiOy  a  small 
interest  dmply  manning  the  company  for 
tliese  people.**  This  answer  was  followed 
by  Qie  question:  "Well,  yon  were  a  member 
of  the  company?  A.  In  a  way;  yea"  His 
evidence^  taken  all  together,  fftlls  short  ol 
an  admiaaion  of  membendiip  In  the  firm  as 
a  partner,  and  there  is  no  other  evidence  of 
his  membership  thereof.  That  the  work 
was  done  by  a  copartnenfhip  is  established 
by  his  testimony.  He  says  the  artldes  were 
in  writing  and  prepared  by  the  plalntlfl*s  at- 
torn^; but  the  papCT  was  not  Introduced, 
nor  were  its  contents  diown.  At  the  date 
of  Ibe  conr^ance  by  Lee  to  Shrader  the 
mine  was  open  and  running,  and  its  apna.' 
tlons  were  continued,  with  Shrader  in  charge 
of  the  work,  nntll  the  oopartnersh^  was 
formed  soon  afterwards;  but  no  coal  is 
shown  to  have  been  taken  from  the  Wilson 
land  before  the  firm  was  organized,  end 
ShradOT  says  he  held  the  land  only  as  trus- 
tee, and  was  working  oa  a  salary.   In  our 
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oj^on,  the  erldenoe  falls  to  siutalii  the  dec- 
laration, and  the  court  below  should  hare 
ftrand  for  the  defendant 

[I]  As  the  caae  was  submitted  to  the  court 
upon  an  agreement  that  the  eridence  In  an- 
other case  Hhonid  be  taken  and  treated  as 
the  evidence  in  it,  the  role  applicable  to 
demurrers  to  erldence  governs  Its  disposi- 
tion, and  calls  for  the  entry  here  of  the 
Judgment  the  trial  court  should  hare  ren- 
dered. 

Accordingly  the  Judgment  complained  of 
will  be  reversed,  and  the  action  dlsmlBsed, 
with  costs  to  the  plaintiff  In  «nor  both  here 
and  In  the  court  bdow. 

ROBINSON,  J.  (dissenting  as  to  point  2 
of  the  syllabus).  It  seems  anomalous  that 
there  may  be  right  to  demur  after  final 
Judgment  In  any  case,  particolarly  when,  as 
in  this  case,  the  party  granted  that  right  is 
grossly  in  default  So  to  hold  Is  wholly  out 
of  accord  with  ordinary  principle,  to  say 
nothing  of  the  plain  terms  and  the  well  rec- 
ognized spirit  and  purpose  of  sees.  46  and 
47,  ch.  125,  Code  1906. 

The  statute  provides  that  an  office  Judg- 
ment which  is  not  set  aside  in  the  manner 
therein  provided  shall  become  a  flnal  judg- 
ment at  the  end  of  the  first  term  after  which 
the  ofSce  Judgment  is  taken.  Surely  this 
does  not  mean  that  the  Judgment  is  merely 
final  as  to  matters  of  fact  and  still  not  of 
final  character  as  to  matters  of  law.  It 
plainly  means  that  the  suit  is  ended,  ex- 
cept as  to  the  mere  ministerial  act  of  enter- 
ing the  Judgment  in  the  order  book.  It 
means  flnal  Judgment  as  the  words  are  ordi- 
narily understood — the  end  of  the  case.  "A 
final  Judgment  Is  such  a  Judgment  as  at  once 
puts  an  end  to  the  action  by  declaring  that 
the  plaintiff  has  or  has  not  entitled  himself 
to  recover  the  remedy  for  which  he  sues." 
Black  on  Judgments,  sea  21.  The  statute 
was  meant  to  give  a  defendant  ample  time 
for  defense  and  thai  to  foreclose  him  from 
any  defense^  If  he  did  not  present  it  In  that 
time.  Always,  everywhere.  It  has  been  con- 
ceded that  this  statute  was  made  to  hasten 
the  end  of  litigation.  Yet  the  decision  here- 
in permits  one  to  come  after  flnal  Judgment, 
as  under  general  law  he  can  do  in  no  other 
case,  and  take  further  steps  even  without 
showing  good  cause  for  his  delay.  Quite 
out  of  harmony  is  this  with  the  very  provi- 
sions of  the  statute  Itself,  which  provides 
that  even  at  the  term  at  whltii  the  defend- 
ant may  set  aside  the  office  Judgment,  If  he 
is  BO  far  in  default  that  the  Judgment  has 
been  entered  or  a  writ  of  inquiry  executed, 
he  must  show  good  cause  before  he  can  have 
the  Judgment  set  aside.  Post  t.  Carr,  4St  W. 
Ta.  72,  24  S.  a  683;  Wilson  T.  Kennedy,  63 
Wi.  Ta.  1.  69  S.  E.  736. 

That  the  Judgment  has  not  been  entered  in 
the  order  book  does  not  give  a  defendant 
right  to  mppeuc  at  a  ggbseflncmt  term  and 


re-open  the  litigation  by  entering  a  demurrer 
to  the  declaration.  The  statute  expressly 
makes  the  Judgment  final  at  the  end  of  the 
first  term,  though  not  entered  in  the  order 
book.  The  case,  by  the  force  of  the  statute 
is  then  Judicially  closed.  The  court  has  no 
further  Judicial  power  in  regard  to  it  It  has 
no  Jurisdiction  to  entertain  a  demurr^.  Is 
not  this  what  was  held  in  Marstlller  t. 
Ward,  S2  W.  Va.  74,  43  S.  B.  178?  That 
case  plainly  holds  that  nothing  but  ministerial 
duty  remains  in  the  court  If  no  Judlcisl 
power  remains  In  the  court  after  the  end 
of  the  term  at  which  an  office  Judgment  be- 
comes a  flnal  Judgment,  how  can  the  court 
entertain  and  pass  on  a  demurrer  to  the 
declaration?  Speaking  of  the  provisions  of 
the  statute.  Judge  Brannon,  in  the  case  last 
above  cited,  says:  "These  provisions  mean 
something.  They  mean  that  the  defendant 
has  had  ample  time  to  appear,  two  rules  and 
one  term,  and  by  his  default  he  has  confess- 
ed the  demand,  and  It  only  remains  for  the 
court  to  record  Judgment,  if  certain  other 
things  which  are  required  of  the  plaintiff  by 
other  provisions  of  section  46  are  done  by 
him,  that  la,  if  a  certain  affidavit  ts  filed  or 
proof  of  the  demand  furnished.  But  those 
things  are  required  of  the  plaintiff ;  the  stat- 
ute does  not  enable  the  defendant,  after 
that  day,  to  make  any  defente.**  Further  on 
In  the  opinion  he  says  that  after  the  first 
term  all  defense  is  denied,  that  the  court 
has  no  further  Jurisdiction,  and  that  any 
further  step  In  the  cause  is  coram  non  Jn- 
dlce  In  Bank  v.  Burdette,  61  W.  Ya.  636^ 
67  S.  B.  63,  relied  on  In  the  maJorlt7  opinion 
herein.  Judge  Brannon  wrote  notlOng  to  the 
contrary.  Nowhere  therein  does  he  wai 
intimate  that  »  demurrer  may  be  ottered  at 
a  term  subsequent  to  tiie  one  at  which  the 
office  Judgment  becomes  a  flnal  Judgment 
He  was  dealing  with  a  esse  In  whldi  a  de- 
murrer was  entered  before  the  office  Judg- 
ment became  a  flnal  Judgment  He  does 
say  that  "If  the  demurrer  Is  held  good,  and 
the  case  dismissed,  the  office  Judgment 
amounts  to  nought,"  but  plainly  he  is  not 
there  speaking  of  the  flnal  Judgment  which 
the  law  gives  at  the  close  of  the  term.  He 
Is  speaking  of  the  offloe  Judgment,  the  Jnd^ 
ment  entered  at  rules.  He  does  not  mean 
the  final  Judgment,  for  that  is  not  an  offloe 
Judgment,  but  a  Judgment  of  the  term — by 
lapse  of  the  term.  So  he  Is  speaking  of  pro* 
ceedlngs  within  the  term,  not  of  something 
done  at  a  subsequent  term.  He  ters^y  says: 
"In  short,  whether  there  is,  or  Is  not,  a  de- 
murrer, no  other  defense  can  be  made  after 
the  first  term."  The  point  he  was  called  up- 
on to  de<lde  was  whether  the  entry  of  Oie 
demurrer  before  the  office  Judgment  became 
a  flnal  Judgment  had  the  ^ect  of  setting 
aside  the  office  Judgment  He  held  that  it 
did  not— that  it  was  not  the  character  of  plea 
that  would  set  aside  the  oOee  Judgmoit  And 
though  it  was  there  held  that  a  duaorrw 
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entered  at  tbe  flnt  term  wxniM  not  erai 
operate  to  prevent  tbe  oflSce  Judgment  from 
becoming  a  final  Judgment,  yet  my  assodatea 
now  i^re  a  demurrer  entered  at  a  later  tenn 
tbe  effect  absolutely  to  annul  a  Judgment 
tbat  baa  become  final  under  tbe  statute. 

Certainly  if  a  demurrer  la  In  time  it  may 
STall  as  a  defense.  Bat  tba  d^endant  must 
put  It  in  seaaonably,  or  it  may  not  arail  him. 
If  entered  and  rl^tly  soatalned  before  tbe 
oflSce  Judspment  becomes  a  final  Jud^ent  it 
wlU  annul  tbe  office  Judgmmt  Tet  simply 
its  entry  after  office  Judgment  will  not  pre- 
vent finality  if  it  la  not  anatained  b^re  tbe 
end  of  tbe  first  term.  Tbe  defendant,  if 
tardy  in  damming,  must  recognise  this  and 
not  rely  alone  on  bia  demurrer  if  there  is 
danger  of  tbe  first  term  going  by  witbont  flie 
court's  Judgment  on  bia  demnirer.  He  must 
plead  bl9  mattw  of  fact  also,  file  Ua  counter 
affidavit,  and  tberelv  set  adde  tbe  office 
Judgment  ao  tbat  wben  bfs  demurrer  ia  act- 
ed on  tbe  law  will  not  have  pronounced  final 
Judgment  against  him.  Vox^  the  finally  of 
the  Judgment  pronounced  by  Uie  statute  at 
tbe  close  (tf  tbe  first  term,  cuts  vtt  a  pending 
defense  by  demurrer  entered  after  office  Judg- 
ment. There  Is  no  bardcAdp  in  tbls.  Only  tlte 
defiiult  of  tbe  defendant  makes  tbe  donup* 
rer  to  be  pending  at  so  late  a  tim&  A  de- 
murrer filed  in  term,  after  office  Judgment  at 
roles.  Is  one  filed  after  defiiult.  Tbe  entry  of 
tbe  office  Judgment  at  rules  Is  a  pronounce- 
ment of  default  To  one  In  default  the  law 
does  not  accord  extraordinary  grace.  It 
will  let  him  in  to  be  beard.  iwoTided  bis 
tardiness  doea  not  delay.  Keynolds  v.  Bank, 
6  Grat.  (Va.)  183.  Were  not  tbla  rule  rec- 
ognized and  enforced,  litigation  would  be  ex- 
tended and  become  vexations.  Dilatorineas 
would  be  honored.  Even  an  answer  filed  at 
the  first  tenn  after  default  at  rules  will  not 
delay,  unless  good  cause  for  the  tardiness  la 
shown.  McLaughlin  v.  Sayers,  78  S.  E.  35S. 
A  defendant  who  has  been  so  neglectful  In 
answering  the  summons  of  the  court  as  to  al- 
low a  confession  by  office  Judgment  at  rules 
to  be  entered  against  him,  is  not  to  be  re- 
warded by  allowing  a  demurrer  thereafter 
entered  by  him  to  retard  the  advance  of  the 
proceedings  under  tbe  strict  provisions  of 
the  statute  of  which  he  has  all  the  time  had 
notice.  When  he  la  summoned  to  rules,  if 
he  finds  a  demurrer  a  proper  defense,  be 
should  there  enter  It.  His  appearance  and 
tbe  entry  of  a  demurrer  at  rules  prevents 
default — prevents  an  office  judgment — and 
thus  saves  him  wholly  from  the  risk  of  a 
final  Judgment  at  tbe  end  of  the  first  term. 
Bank  v.  Balr,  77  S.  E.  274.  If  he  comes  later, 
it  Is  his  own  fault.  He  may  readily  prevent 
an  office  Judgment  by  entering  his  demurrer 
at  rules.  If  he  does  not  do  so,  but  allows 
office  Judgment  against  him  and  waits  until 
the  term  to  demur,  he  must  take  such 
chances  on  his  late  demurrer  being  beard  as 
the  short  time  before  tbe  day  of  final  Judg- 
ment avails  Um. 
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On  what  principle  can  a  distinction  be 
made  between  defense  of  law  and  defense 
of  fact  so  that  the  latter  may  be  foreclosed 
by  final  Judgment  and  ttie  former  admitted 
after  final  Judgment  A  final  Judgment  fore- 
Closes  everything  in  the  case.  All  matters  of 
law  OT  tact  raised  or  tbat  might  have  been 
raised,  are  settled  and  merged  into  it  It 
Is  too  late  for  demurrer  or  plea.  After  final 
Judgment  notblng  la  open  to  the  nnsnccess- 
fnl  party  but  proceedings  under  the  statute 
for  correctltm  of  errors,  writ  of  error,  or 
ajipeaL  He  can  not  reopen  12ie  Judgment 
simply  by  a  dttnnxrer  as  to  wbleta  he  was  in 
default  long  before  tbe  Judgment  became 
finaL  The  substantiality  of  a  final  Judgment 
can  never  be  tested  by  a  demurrer  to  tbe 
decoration.  If  tiie  declaratlim  Is  so  de^ 
tlve  as  not  to  sustain  tbe  Judgmoit,  tbe  de- 
fendant must  show  tbat  on  error  or  appeal. 
The  piopoidtion  that  after  final  Judgment 
rlgbt  to  demur,  to  idead,  or  to  ti^  further 
steps,  Is  cnt  off.  Is  so  uniformly  recognised, 
so  consistrat  wUb  reason  and  principle,  tbat 
no  citation  of  autborl^.  ia  necessary  to  snp- 
poritit 

•If  a  demnrrm  may  be  put  In  after  final 
Jndgmoit  wby  may  not  a  plea  In  abatement 
be  then  filed  as  w^l?  We  have  held  that 
a  ptea  In  abatement  la  not  sndi  Issuable 
plea  as  vUl  set  aside  an  office  Judgment 
since  it  does  not  go  to  the  fiict  of  tbe  debt 
sought  to  be  recovered.  If  everything  la  iwt 
ended  the  final  Jndgnwnt  if  it  only  fore- 
closes tbe  question  of  fact  and  Its  stai^ng 
is  oonditioDSd  on  matters  outside  of  fact, 
wby  may  not  a  plea  in  abatement  be  avaUr 
able  even  after  the  finality  of  tbe  Judgment— 
at  a  snbseqnent  term? 

Further,  suppose  a  demurrer,  entered  after 
final  Judgment  la  sustained  and  the  plainr 
tiff  permitted  te  amoid  bia  declaratloik 
Shall  not  the  defendant  then  be  permitted  to 
plead  to  the  amended  declaration?  Wby  not? 
He  has  bad  no  prior  opportunity  to  do  so. 
No  Budi  pleading  has  been  in  the  case  before 
New  matters  are  alleged  by  way  of  amend- 
ment The  defendant  Is  not  in  default  as  to 
them.  He  could  not  answor  them  earlier. 
Shall  be  not  be  given  an  opportunity  to 
plead  to  that  for  tbe  first  time  presented? 
Shall  the  Judgment  be  supported '  by  an 
amendmait  of  tbe  declaration  and  tbe  de- 
fendant denied  a  bearing  as  to  tbe  truth  of 
tbe  amotdment?  If  so,  though  he  is  suc- 
cessful In  his  demurrer  it  avails  him  nought 
Then  why  allow  it  at  all?  But  if  he  is  grant- 
ed the  right  to  plead  and  an  issue  is  made  on 
tbe  amended  declaration,  there  must  be  trlaL 
What  then  has  become  of  the  final  Judgment 
that  the  statute  gave?  What  has  become  of 
the  speedy  operation  of  the  statute? 

The  court,  as  one  of  original  Jurisdiction, 
Is  wholly  without  power  over  a  Judgment 
that  has  become  final  under  the  force  of  the 
statute  So  held  Judge  Moncure,  as  to  a 
aJjuilar  stetute.  In  Bnders'  Ez'rs  v.  Burcb,  15 
Grat  (Va.)  64.  After  the  final  Judgment  It 
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can  take  ot^nlzance  of  no  further  steps  In 
tb»  case  »i>i><itng  to  defeat  the  Judgment,  ex- 
cept  proceedlngB  for  the  correction  of  error 
under  Code  1906,  ch.  134.  "All  proceedings 
In  an  action  at  law  after  an  office  Judgment 
In  favor  of  the  plaintiff  has  become  final  are 
a  nnllity,  or  Bfaould  be  set  asl^  so  as  to 
give  the  ^Intlff  the  benefit  of  the  final  Judg- 
ment In  his  favor."  Grlng  v.  lake  Drum- 
mond  Canal  and  Water  Co.,  UO  Va.  7M,  67 
S.  B.  860. 

It  la  elementary  that  defenses  of  law  or 
fact  must  come  before  final  Judgment 


HILLS     NOBrOLK  &  W.  RT.  CO. 

{SoptBUM  Coon  of  Appeals  of  West  Virginia. 
Oct  28,  1913.) 

(BvUahtu  hy  the  Court.) 

1.  RaILBOADS  (I  485*) — FZBES— iNBTBUCnONS. 

In  an  action  agaloBt  a  railway  company 
for  destruction  of  property  by  fire  allied  to 
have  been  started  oy  sparks  emitted  from  a 
locomotive,  it  is  error  to  instruct  the  fury  that 
the  presumption  of  negligence,  which  arises 
from  proof  that  the  fire  started  from  sparks  so 
emitted,  may  be  reiwlled  by  proof  that  the  loco- 
motive was  equipped  with  an  approved  mgihA 
arrester,  without  more. 

IBd.  Note.— For  other  cases,  see  BaDroads, 
Ont.  Dig.  If  1747-1766;  Dee.  Dig.  |  486.*] 

2.  BaILBOADS  (I  480*)— FiBES— PRESUKFTXOV 

or  Neoligettcb— Pboov  to  BBBtrr. 

In  such  case,  the  presmnption  of  negli- 
gence, which  arises  from  proof  that  sjiarks  from 
the  locomotive  started  the  fire,  can  only  be  re- 
pelled by  proof  that  the  locomotive  was  con- 
sbmcted,  equipped,  and  operated  in  a  reasonably 
safe  way  in  relation  to  danger  of  fire  therefrom. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  U  1708-1716,  1733 ;  Dec  Dig.  i 
480.*] 

3.  Rahjboads  (|  454*)— Niquokht  Eqitip- 

HBHT— SPABK  ABBEBTKB. 

It  is  not  required  ttiat  flie  locomotive  be 
equipped  with  the  best  and  most  approved  sparii 
arrester,  but  only  with  an  approved  and  rsa- 
sonably  safe  one. 

[Bd.  Note.— For  oOier  cases, -see  Railroads, 
Osnt  Dig.  IS  166fr-1671;  Dec  Dig.  f  454.*! 

BriOT  to  dTCnit  Court,  Bfercer  County. 

Actton  by  a  W.  Ifills  against  the  Norfolk 
ft  Western  Railway  Company.  Judgment  for 
deCoiduit,  and  plaintiff  bringa  error.  Be- 
versed,  and  new  trial  awarded. 

Hale  lb  Pendleton,  of  Princeton,  for  plain- 
tiff In  error.  A.  W.  Reynolds,  of  Princeton, 
for  defendant  In  error. 

BOBINfiON,  J.  Mills  sued  the  Norfolk  & 
Western  Railway  Company,  demanding  dam- 
ages for  loss  of  property  by  fire  alleged  to 
have  been  negligently  set  out  on  his  premises 
by  sparks  from  a  passing  locomotive.  At 
the  trial  of  the  action,  the  Jury  found  for 
defendant,  and  plaintiff  comes  assigning  &c- 
rors  to  bis  prejudice. 

That  erroneous  instructions  were  given  on 


behalf  of  defendant  la  plain  from  the  record. 
That  by  tbdr  binding  character  they  were 
prejudicial  to  plalntUI  Is  likewise  clear. 

[1,2]  PlalntUTs  evidence  tended  to  estab- 
lish a  prima  fade  case  of  negligence.  From 
bis  evidence  the  Jury  were  warranted  In  be- 
lieving that  the  Are  which  destroyed  plaln- 
tlff's  property  was  set  out  by  the  sparks  from 
a  passing  locomotive  of  defendant  If  tlie 
Jury  so  believed,  then  a  presumption  of  neg- 
Ugence  on  the  part  of  defendant  arose,  which 
the  defendant  w«a  obliged  to  repel  in  order 
to  acquit  Itself,  by  proving  that  the  locomo- 
tive mis  properly  crastmcted  to  avoid  setting 
out  fire  <m  premises  adjfdnlng  the  rallwi^  by 
being  equipped  with  an  approved  and  rea- 
sonably safe  spark  arrester,  and  that  as  so 
constructed  and  equipped  It  was  opoAted  In 
a  reasonably  safe  way  In  relation  to  danger 
of  flre  therefrom.  Jacobs  Baltimore  ft 
Ohio  Railroad  Co.,  68  W.  Ta.  618,  70  &  E. 
369;  Wilson  Bros.  t.  Bush,  Becdver^  70  W. 
Va.  26,  7S  S.  fi.  08;  33  Gyc  1364-1367. 

Now,  defendant  introduced  evldoice  tend- 
li%  to  prove  that  the  locomotive  was  equip- 
ped with  an  apiwoved  and  reasonably  safe 
spark  arrester,  but  It  oflfered  no  evldoice 
tending  to  prove  operation  of  the  locomotive 
so  equipped  in  a  reasonably  safe  way.  The 
best  appliance  may  be  so  negligently  used  as 
to  fail  to  furnish  the  protection  for  wbidi  it 
Is  Intoided.  The  mere  stetem^t  of  ttie  en- 
gineer that  he  had  been  running  for  seven 
years  is  not  enongh.  On  this  oecadon  be 
may  have  been  negligent  For  instance,  he 
may  have  had  greater  draught  on  the  engine 
than  necessary.  Defendant,  therefore,  did 
not  fully  neoA  flie  presumptton  of  negllgmce 
arising  from  the  evidence  offered  by  plaintiff. 
Yet  the  court  virtaaUy  Instracted  tbe  jury 
that  the  use  of  an  approved  spark  arrester 
alone  would  repel  that  presiunptlcm.  It  gave 
two  binding  Instructions  to  tbe  effect  that 
the  Jury  should  find  for  defoidant  if  they 
believed  that  audi  a  wark  arrester  bad  been 
used,  without  more.  The  court  thereby  told 
the  Jury  to  find  for  defendant  notwithstand- 
ing plalntltrs  prima  fade  case  was  not  re- 
butted by  defendant  The  court  thus  took 
from  plaintlfF  the  benefit  of  his  prima  fade 
case.  By  binding  Instructions  it  directed  tbe 
same  to  be  rebutted  by  that  whldk  was  In- 
suffldent  in  law  to  do  so.  Only  by  showing 
proper  construction,  equipment  and  opera- 
tion of  the  locomotive  la  the  presumption  re- 
pelled. Wilson  Bros.  v.  Bush,  Receiver,  su- 
pra. Nothing  else  will  disprove  ttie  presump- 
tion of  defendant's  negligence.  "In  addition 
to  exercising  care  and  precaution  In  select- 
ing and  keeping  In  repair  the  machinery  and 
appliances  the  company  must  not  be  guilty  of 
negligence  In  operating  that  macblnery,  for 
if  It  60  negligently  operates  machinery  that 
fires  result,  It  will  be  liable."  3  Elliott  on 
Railroads,  sec  1225.  It  was  this  prindple 
that  tbe  court  had  in  mind  when  it  used 
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the  term  "competent  serrants**  In  Jacobs  r. 
Railroad  Co.,  suiva. 

Defendant  argues  that  negligence  In  oper> 
atton  of  the  locomotive  la  not  within  the 
averments  of  plaintiff's  declaration.  We 
find  tt  otherwise.  Under  the  averment  of 
negligence  in  that  pleading  plaintLlTs  prima 
fatde  case  was  idearly  admissible.  Wlien  It 
was  made  ont  the  burden  was  on  defendant. 

[3]  Plaintiff  says  the  court  erred  In  refus- 
ing three  Instructions  for  which  he  asked. 
We  find  the  first  two  erroneous  and  properly 
refused,  because  they  use  the  words  "best 
and  most  approved"  In  relation  to  the  kind 
of  spark  arresters  that  a  railroad  company 
must  use  to  avoid  liability.  Wilson  v.  Bush, 
Receiver,  supra.  This  same  error  was  In 
the  Instructions  given  for  defendant  which 
we  have  held  bad,  but  of  course  plaintiff  can 
not  complain  of  that  The  other  Instruction 
asked  by  plaintiff  was  properly  refused.  It 
puts  a  higher  duty  on  the  railway  company 
than  the  law  of  tbe  case  recognizes.  We  do 
not  think  It  essential  to  discuss  the  point 

The  judgment  will  reversed,  the  verdict 
set  fuedde  and  a  new  trial  awarded. 


WBIOBT  et  aL  T.  PITTUAN  et  al. 
(Supreme  Gonrt  of  Appeals  of  West  Vliginia. 
Oct  28,  1913.) 

(BvUahut  by  the  Court.) 

1.  Pabtttion  (S  83*)— iBstru— Bion  to  Ds- 

TSBMINB  TiTLl. 

In  a  partition  anlt,  the  court  may  determine 
title  t>etween  conSictiog  claimants  of  an  undi- 
vided iotereat  in  the  land. 

[Ed.  Note.— For  other  cases,  Bee  Partition, 
Cent.  Big.  «  228,  229;  Dec  .Dig.  f  83.*] 

2.  Appeal  and  Ebbob  (|  69*)— Dxoisiors  Ap- 

PEALABLB— PARTTTION. 

A  decree  rendered  in  a  partition  salt,  ee- 
tablistiing  a  loet  deed  and  settling  a  qnestton 

of  disputed  title,  is  appealable. 

[Ed.  Note.— Eor  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  S5S-366,  386,  409,  410 ; 
Dec.  big.  S  68.*]  v™,       ,  , 

3.  Appeal  and  Ebbob  (8  871*)— TiUK  fob 
Taking  Apfbai/— Pabtition. 

Snch  decree  cannot  be  reviewed  by  tbia 
conrt  on  an  appeal  from  a  final  decree,  taken 
more  than  a  year  after  the  former  was  rendered. 

[Ed.  Note. — For  other  caseB,  see  Appeal  and 
Brror,  Cent  Dig.  H  3526-3529;  Dec  Dig.  f 
871.*] 

4.  Pabtitioh  (1 113*)— Pabtieb— Decbbe  Set- 
tling Title. 

The  owner  of  an  oil  and  gaa  lease,  holding 
under  conflicting  claimants  of  tbe  land,  and 
not  colluding  with  either,  hu  the  right  of  ap- 
peal from  a  decree  settling  the  title,  when  the 
matters  Involved  in  the  appeal  relate  to  the  ju- 
risdiction of  the  eoart. 

[Ed.  Note. — For  other  casei,  see  Partition, 
Gent  Dig.  H  424^439;  Dec.  Dig.  §  113.*] 
B.  BquiTT  a  181*)— Akswee— ErraoT. 

As  answer.  Sled  after  t&e  term  of  court 
has  ended  at  which  an  appealable  decree  was 
rendered,  cannot  raise  an  issue  upon  the  4ues- 
thms  determined  by  such  decree. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  f  417;  Dec  Dig.  |  181.*] 


6.  PLEADiNa  (I  165*)— Replicatioh— Pabti- 
tion, 

A'  replication  is  unnecessary  if  the  answer 
admits  tbe  allegations  of  the  bill. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  «  321,  323 ;  Dec.  Dig.  1 165.*] 

7.  Apfbal  and  Ebbob  (|  1078*)— Habiobss 
Ebbor— Bill  in  Pabtition. 

This  court  will  not  reverse  a  decree  de- 
termining title  and  partitioning  land  for  an 
error  in  talcing  the  bill  for  confessed  as  to  a 
nonresident  defendant  who  was  personally  serv- 
ed with  process  out  of  the  state,  when  no  suh- 
Btantial  injustice  Is  done  to  such  nonresident. 

[Ed.  Note. — For  other  cases, '  see  Appeal  and 
Error,  Cent  Dig.  fS  4240-4247;  Dec.  Dig.  | 
1073.*] 

8.  Appeal  and  Ebbob  (|  1048*)— Habmuess 
Ebbob— AppoiimcBNT  of  Bbcbiver— Notice. 

In  a  case  proper  for  a  receiver,  this  court 
will  not  reverse  a  decree  appointinK  him,  after 
be  has  performed  bis  duties,  for  failure  to  give 
the  notice  required  by  statute. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4115-4121;  Dec.  Dig.  | 
1043.*] 

Appeal  from  Circuit  Court,  Wetzel  County. 

Suit  in  partition  by  Albert  Wright  and 
others  against  Timothy  Plttman  and  others. 
From  the  decree  the  Hope  Natural  Gas  Com- 
pany appeals.  Modified  and  affirmed. 

A.  B.  Fleming,  Charies  Poiwell,  and  Eemble 
White,  all  of  Fairmont,  for  appellants.  Thom- 
as P.  Jaeol»  and  Thayer  H.  Mclutlre,  both 
of  New  MarUnBTllle,  tor  appCUeea.  ■ 

WILLIABCS,  J.  GlalmlDg  that  their  ances- 
tor Charles  P.  Garrett  deceased,  acquired,  in 
his  lifetime,  by  deed  from  Timothy  Plttman, 
Jacob  Plttman,  and  Isaac  Plttman  3  undi* 
Tided  tenths  of  214  acres  of  land  of  which 
tb^  father.  Ellas  Plttman,  died  seised, 
which  deed,  it  la  alleged,  was  duly  made  and 
ddlvered,  but  waa  never  recorded  and  is  now 
lost,  tbe  helis  of  said  Charles  P.  Garrett 
have  broni^t  this  suit  for  a  partition  of 
36%  acres  of  land,  it  being  that  part  of  tbe 
214  acres  whldi  was  assigned  to  Rebecca 
Plttman.  widow  of  Ellas  Plttman,  deceased, 
as  her  dower,  to  have  the  Ioe^  deed  restored, 
as  a  muniment  of  their  tltl^  and  for  an  ac- 
coontlng  of  plaintiff*  alleged  share  of  the 
gas  rental  and  royaltr  oil. 

There  are  a  producing  oil  well  and  a  pro- 
ducing gas  well  on  the  land;  the  former  being 
owned  by  Hervey  and  McNaugbt,  and  the  lat- 
ter by  the  Hope  Natural  Gas  Company.  Their 
respective  rights  therein  are  admitted  In  the 
bill.  The  Hope  Natural  Gas  Company,  claim- 
ing to  be  the  owner  of  the  gaa  well  under 
separate  leases  from  the  adverse  claimants  of 
the  aforesaid  three  undivided  tenths  of  land, 
has  refused  to  account  to  plaintiffs  for  tbe 
annual  rentals  therefor,  and  the  Eureka  Pipe 
Line  Comj>any  has  likewise  refused  to  turn 
over  to  them  the  tbree-tenths  of  the  royalty 
oil  in  its  pipe  lines,  until  the  title  to  said 
three-tenths  of  the  land  Is  settled  between  tbe 
Garrett  heirs  and  the  three  aforenamed  Pltt- 
mans.  Therefore  the  above-named  companies 
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were  made  parties,  and  Oie  Ull  prays  for 
an  accoontliig  against  them.  On  the  2d  June, 
191(^  the  diancellor  heard  the  cause  upon  bill 
taken  for  confessed  as  to  all  the  adult  de- 
fendants, and  determined  the  qnestlon  of 
title  to  the  said  three-tenths  of  the  land  In 
faTor  of  plalntUFs,  and  restored  the  lost  deed 
by  giving  his  decree  the  effect  of  a  deed,  and 
directing  Its  recordation  In  the  county  court 
clerk's  oflOce.  By  decrees  made  at  subsequent 
terms  of  court  partition  was  made  of  the 
land,  except  the  .oil  and  gas,  by  a  sale  thereof 
and  the  ascertainment  of  each  co-owner's 
diare  In  the  proceeds ;  It  having  been  found 
that  partition  li^  kind  could  not  be  made  with- 
out detriment  to  the  Interest  of  all  parties 
concerned.  Division  was  also  accordingly 
made  of  the  accumulated  royalty  oU  and  gas 
rentals,  and  provision  made  for  the  payment 
of  future  rentals  and  the  delivery  of  royalty 
oils  to  the  parties  according  to  their  several 
Interests,  which  the  decree  determined. 

Hie  Hope  Natural  Gas  Company  was  grant- 
ed this  appeal  to  all  those  decrees,  abont 
seven  In  number.  It  does  not  deny  Its  Ua- 
blllty  to  account  to  plaintiffs.  If  they  are  the 
true  owners  of  the  three-tenths  of  the  land. 
But  It  Insists  that  the  chancellor  did  not  ac- 
quire Jurisdiction  to  pronounce  the  decrees 
complained  of,  for  want  of  sufficient  allega- 
tions in  the  bill,  and  for  lack  of  Jurisdiction 
over  the  persons  of  Timothy  Pittman  and 
Mllly  0.,  hli  wife,  who  were  personally  serv- 
ed with  process  In  the  state  of  Ohio,  where 
they  then  resided.  Jurisdiction  is  necessary 
to  gtve  validity  to 'Judicial  proceedings;  and. 
If  there  was  lack  of  Jurisdiction  to  pronounce 
tbB  decrees  complained  of,  they  are  void,  and 
aiqpellant,  having  such  Interest  as  entitles 
It  to  have  the  disputed  title  to  the  land  set- 
tled, before  it  could  properly  be  ooippelled 
to  pay  rental  to  either  of  the  adverse  claim- 
ante,  has  a  right  to  aiq;)eal  therefrom  for  Its 
own  protection.  Its  rlidit  of  appeal  is  analo- 
gous to  what  It  would  have  been  If  !t  had 
filed  a  bill  of  Interpleader,  calling  upon  the 
adverse  claimants  of  the  land  to  litigate  their 
respective  claims. 

The  Eureka  Pipe  Line  Company  and  the 
Hope  Natural  Oas  Company  are  the  only 
parties  that  appeared  to  the  bilL  They  ap* 
peared  on  the  4th  of  May,  1910,  at  a  regular 
term,  and  demurred  to  the  blU,  assigning 
nothing  In  support  thereof.  Plaintlilb  Joined 
in  the  demurrer,  and  the  ismie  of  law  thereon 
was  heard  on  the  Ist  of  June,  1910,  and  the 
demurrer  overruled.  Demnnranta  were  given 
until  the  next  day  to  answer;  and,  falling  to 
answer,  the  cause  was  heard  on  the  2d  of 
June,  1910,  upon  bill  taken  for  confessed  as 
to  all  of  the  adult  defraidants,  and  upon  the 
answers  of  the  guardian  ad  litem  of  the  in- 
fant defendants,  and  a  decree  entered,  find- 
ing that  the  three  aforesaid  Plttmans  had 
conveyed  their  undivided  three-tenths  inter* 
est  In  all  of  the  land  of  which  their  father 
had  died  s^sed,  by  deed  made  and  delivered 
to  Charles  P.  Oarrett,  plalntUb*  ancestor.  In 


1877,  and  further  finding  that  said  deed  was 
lost  and  waa  never  recorded.  The  decree 
also  restored  said  lost  deed  In  the  manner 
above  stated,  and  canceled  two  deeds,  one 
executed  by  Isaac  W.  Pittman  and  wife  to  J. 
A.  Pittman,  and  another  by  said  J.  A.  Ktt- 
man  and  wife  to  Sarah  A.  Pittman  the  wUe 
of  Isaac  W.  Pittman,  for  the  undivided  one- 
tenth  Interest  In  said  86%  acres  of  land. 

[1-1,  7}  Appellant  Insists  that  It  was  error 
to  take  the  bill  for  confessed  as  to  Timothy 
Pittman  and  his  wife,  who  woe  nOdesots  of 
the  state  of  Ohio,  and  had  been  personally 
served  with  process  in  that  state.  True  it  was 
error,  but  the  decree  adjudicating  title  to  the 
land  and  restoring  the  lost  deed  is  appealable; 
and  no  appeal  was  taken  therefrom  for  more 
than  a  year.  The  an>eal  as  to  It  will  hare  to 
be  dismissed  as  having  been  Improvldently 
awarded.  The  time  of  appeal  Is  no^  limited 
to  one  year  Instead  of  two*  as  formerly.  Acts 
1909,  c.  40.  Moreover,  the  error  does  not  re- 
late to  Jurisdiction.  The  location  of  the  land 
and  the  subject-matter  of  the  suit  gave  the 
court  Jurisdiction  to  pronounce  the  decree. 
The  nonrealdency  of  Timothy  Pittman  and 
wife  could  not  defeat  Jurisdiction.  So  far  as 
it  relates  to  restoring  the  lost  deed,  the  suit 
was  In  Its  nature  In  rem,  and  the  location  of 
the  land  gave  the  circuit  court  of  Wetzel 
county  Jurisdiction  to  pass  on  questions  af- 
fecting the  title.  Tennant's  Helra  v.  Fretts, 
67  W.  Va.  569,  68  S.  E.  387.  29  L.  R.  A-  (S. 
S.)  625,  140  Am.  St  Bep.  979.  Error  In  tak- 
ing a  bill  for  confessed  as  to  a  nonresident 
personally  served  out  of  the  state,  instead  of 
bearing  the  cause,  as  to  such  nonresident, 
upon  order  of  publication  completed.  Is  not 
jurisdictional  error.  The  suit  was  primarily 
for  partition,  and  the  court  had  the  right  to 
settle  the  question  of  title  to  the  land,  and 
rights  to  the  royalty  oil  and  gas  well  rentals, 
as  Incident  thereta  Sectlcm  1,  c.  79,  Code 
1906;  Davis  v.  Settle,  43  W.  Va.  17,  26  S.  E. 
667;  Irvln  v.  Stover,  67  W.  Va.  356,  67  S.  E. 
1119.  Moreover,  the  decree  Is  a  default  de- 
cree, and  no  applicatton  was  made  to  the 
court  below  to  have  It  corrected.  This  Is  an 
additional  reason  why  the  appeal,  as  to  the 
decree  of  June  2,  1910,  will  have  to  be  dis- 
missed. Section  5,  c.  134,  Code.  All  the  mat- 
ters, respecting  which  r^ef  was  given,  were 
well  ideaded.  and  there  was  no  lack  of  Juris- 
diction in  the  court  to  pronounce  any  of  the 
decrees  complained  of. 

[I]  At  a  special  term  of  the  court  held  on 
the  6th  of  July,  1910,  the  Hope  Natural  Gas 
Company  and  the  Eureka  Pipe  Une  Company 
were  permitted  to  file  their  answers  and  de- 
murrers to  the  blU.  Those  answers  came  too 
late  to  raise  an  issue  concerning  any  of  the 
matters  determined  by  the  decrae  of  June  2d. 
The  term  of  court  at  which  that  decree  had 
been  entered  bad  adjourned,  and  the  appeal- 
abto  mattw  therein  determined  was  no  lon- 
ger oontrovertible.  Snch  matter  was  no  lon- 
ger In  the  breast  oC  the  court 
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[I]  It  Is  Instated  tbat  tt  was  error  to  ftp- 
mint  a  vedal  recdver  to  take  charge  d  the 
royalty  and  gas  rentals,  wltbont  nottce 
;o  the  parties,  as  roQulred  by  section  28, 
133,  of  the  Code.  Granting  that  It  was 
;rror,  this  court  will  not  now  rererse  for 
nicb  error  alone.  It  only  r^tee  to  proce* 
Inre;  and,  seeing  that  the  case  Is  one  in 
which  it  was  invi»er  to  appoint  a  reoelTer, 
ind  that  he  has  performed  his  duties  In  the 
manner  required  by  the  decree  appointing 
lim,  such  decree  will  not  be  reversed  tax  fail- 
ure to  give  notice  of  application  tor  a  re- 
?elver.  The  Hope  Natural  Gas,  Company  was 
required  to  turn  over  to  the  special  recelTer 
the  gas  rentals  in.  its  hands,  less  the  tme- 
Bfth  thereof  which  the  decree  found  to  be- 
long to  It,  and  the  Eureka  Pipe  Line  Com- 
pany to  turn  over  to  him  all  the  royalty  oil 
In  Its  possession  belong^g  to  the  owners  of 
the  royalty  interests,  the  amount  of  which 
was  ascertained  to  be  326  barrels.  This  the 
special  receiver  was  directed  by  the  decree 
to  sell.  The  Hope  Natural  Qas  Company  ap- 
pears to  be  the  owner  of  a  one-flfth  of  the 
royalty  oil,  as  well  as  one-flfth  of  the  gas 
rentals,  and  It  is  insisted  that  the  decree 
of  distribution,  made  on  the  26th  day  of 
May,  1911,  is  erroneous.  In  that  It  falls  to 
direct  the  special  receiver  to  pay  over  to  It 
its  share  of  the  proceeds  of  royalty  olL 
The  proceeds  thereof  amounted  to  $423.7S  at 
tbat  time,  and  was  properly  taxed  with  Its 
proportion  of  the  costs  of  suit  It,  therefore, 
appears  that  appellant's  pecuniary  interest, 
being  the  one-flfth,  Is  less  than  (100.  More- 
over, it  appears  to  be  an  error  of  record, 
which  could  have  been  corrected  by  the  court 
below,  because  plaintiffs*  bill  admits  that 
appellant  Is  a  one-flfth  joint  owner  in  the 
royalty  Ml,  as  well  as  a  like  owner  in  the 
gas  rentals.  The  decree  also  recognizes  Its 
interest  in  the  royalty  oil,  but  does  not  ex- 
pressly direct  the  receiver  to  iKty  It  over  to 
it.  This  Is  not  an  error  calling  for  reversal, 
but  is  one  which  can  be  corrected  here. 

[8]  It  Is  In^sted  that  it  was  error  to  hear 
the  cause  without  replication  to  appellant's 
answer,  no  proof  having  been  taken.  No  rep- 
lication was  necessary.  The  only  averments 
In  the  bill,  concerning  which  It  could  be  said 
the  answer  raised  an  issue,  were  In  rela- 
tion to  those  matters  that  had  been  determin- 
ed by  the  appealable  decree,  rendered  June 
2,  1910,  upon  blU  taken  for  confessed.  The 
answer  came  too  late  to  make  an  issue  as 
to  them ;  and  It  did  not  controvert,  but  ex- 
pressly admitted,  all  other  material  allega- 
tions In  the  bill.  The  failure  to  reply  Is  an 
admission  of  the  truth  of  the  answer.  But 
the  answer  in  this  case  did  not  deny,  but 
admitted,  the  truth  of  the  only  allegations 
of  the  bill  which  defendant  could,  at  that 

time,  have  denied ;  and  a  replication  was 
therefore  wholly  unnecessary. 
[4]  It  is  said  tbat  W.  B.  Lemasters,  who  is 


interested  in  the  oU  and  gas  royalties,  was 
not  made  a  party  ta  the  snlt  Bat  we  find 
Uiat  he  Is  a  iiarty  plalntUf,  by  the  name  of 
B.  H.  Lemasten.  His  correct  name,  W.  E. 
Lemasters,  appears  in  the  bill,  and  In  the 
decree  distributing  gas  rentals  and  proceeds 
of  royalty  oil,  in  whldi  he  is  given  a  Uf  e 
Int^est  In  tlie  one-dztb. 

CroBS-asaignlng  eiror  in  bri^  Timothy 
Pitbnan  and  Mllly  a  Fittman,  bis  wife.  In- 
sist that  it  was  error  to  take  1^  bill  for 
confessed  as  to  tb&a;  they  being  nonresi- 
dents And  personally  served  with  summons 
in  a  for^gn  state.  This  was  boot,  bnt  not 
an  error  aifecUng  Jurisdiction.  The  court 
had  jurisdiction  to  enter  the  decree  which 
It  did  alter,  iipon  order  of  pnblicaUon  exe- 
cuted ;  and  personal  service  out  of  the  state 
is  made  the  equivalent  thereof.  Moreover, 
application  should  have  been  first  made  to 
the  court  below  to  have  the  error  corrected. 
Section  6,  c.  134,  Code. 

The  decree  of  May  26,  1911,  making  dis- 
tribution of  the  proceeds  of  oil  and  gas  ren- 
tals, will  be  corrected,  directing  the  special 
receiver  to  pay  to  the  Hope  Natural  Qas 
Company  its  one-flfth  of  the  proceeds  of  sale 
of  royalty  oU,  after  deducting  from  said  one- 
flfth  its  proportion  of  the  coats  provided 
for  in  the  decree;  and,  as  so  corrected  and 
modified,  It  and  all  other  decrees  appealed 
from  will  be  affirmed,  with  costs  to  appel- 
lees. 


HABTBTTEB  et  al.  v.  E7ERLT  et  al. 

(Snprune  Court  of  Appeals  of  West  Virginia. 
Oct.  28,  1913.) 

(SyVabiu  by  the  OourtJ 

1.  Apfsai.  and  Erbob  (I  1008*)— Habicless 
Ebbob— iKSTBITCnOnB. 

Where  under  the  case  aa  preseDted,  as  a 
matter  of  law  the  jadgment  could  only  be  that 
which  hat  been  entered,  the  appellate  court  will 
not  reverse  for  errors  in  Instructions  to  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CeuL  Dig.  H  4225-4228,  4230;  Dec 
Dig.  {  1068.*] 

2.  EJZOniEKT  (I  12*)— TlTLK  OF  Plaintut— 
CONSTBUCTIOn  OF  Dkeo  —  Othkb  Ihbisu- 
UFNTS. 

In  ejectment,  the  plaintiff  can  not  extend 
the  description  in  his  deed  by  reference  to  a 
patent  or  other  paper  not  referred  to  or  adopt- 
ed for  description  In  the  deed. 

[Ed.  Note.--For  other  cases,  see  Ejectment, 
Cent  Dig.  88  47-65;  Dec.  Dig.  8  12.*] 

a  EviDENCT  (8  390*)— Pabol  Bvidbnoe— Gon- 

STBUCnoN  OF  DEBOB— EZTBIRSIC  EVIDBNCE. 

Description  of  land  lA  a  deed,  free  and 
clear  from  ambiguity,  cannot  be  varied,  con- 
trolled or  contradicted  by  parol  or  extrinsic  ev- 
idence. It  is  conclusive  as  to  what  land  is  in- 
tended to  be  conv^ed  by  the  deed. 

[Ed.  Note.— For  other  cases,  see  Eridenc& 
Cent.  Dig.  H  1719-1721,  1728-1728;  DecTDlg^ 
1  390.*] 
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Error  to  Gtrcolt  Oonr^  Pieston  Coaaty. 

ElJectnient  by  CSulBtlaii  Hartmyer  and  oQi- 
era  against  John  Ii.  Brerly  and  others.  SuAg- 
meat  for  defandants,  and  plaintiffs  bring  er- 
ror. Affirmed. 

P.  J.  Crogan  and  Hu^es  &  Cooley,  all  of 
Kingwood,  for  plalnttflB  In  error.  Lazzelle 
&  Stewart;  of  Morgantown,  for  defendants 
In  error. 

BOBINSON,  J.  [1]  The -action  is  eject 
ment.  The  jury  found  for  defendants,  and 
judgment  followed  accordingly.  If  the  the- 
ory of  the  case  advanced  by  plaintiffs  was 
sound,  sereral  instructions  giren  to  the  jury 
over  the  objection  of  plaintiffs  would  be  so 
erroneous  and  prejudicial  as  to  warrant  the 
reversal  which  they  seek.  But  we  find  that 
theory  not  supported  by  the  record.  Plain- 
tiffs proved  no  tiUe  to  the  land  in  contro- 
versy. In  no  event  could  they  recover. 
Though  instructions  to  the  jury  were  errone- 
ous, yet,  since  no  other  judgment  than  the 
one  entered  could  have  been  rightly  given, 
plaintiffs  are  not  prejudiced.  Beilly  v,  Nlcoll. 
72  W.  Va.  189,  77  S.  E.  897.  If  a  verdict 
had  been  returned  for  plaintiffs,  it  could 
not  have  stood.  As  a  matter  of  law,  they 
could  not  recover  without  showing  tiUe  in 
themselves. 

Plaintiffs  argue  the  error  in  instructions  on 
the  assumption  that  their  evidence  tended  to 
prove  a  case.  The  case  should  never  tiave 
been  submitted  to  the  jury.  In  any  event, 
deffoidants  were  entitled  to  the  judgment 
which  was  entered  In  thdr  favor.  In  this 
opinion,  we  need  only  to  discuss  the  total 
insufficiency  of  plaintiffs'  evidence  to  make 
any  case  at  all. 

That  a  plaintiff  In  ejectment  moat  ordi- 
narily recover  on  the  strength  of  his  own 
title  iq  elementary.  Tliat  In  this  case  the 
burden  was  on  plaintiffs  to  show  paper  title 
to  the  land  sought  to  be  recovered,  counsel 
wBl  no  doubt  concede.  It  Is  quite  true  that 
title  by  adverse  possession  will  suffice  for  re- 
covery In  ejectment  But  here  plaintiffs 
rested  not  on  actual  possession  by  enclosure 
or  direct  occupancy  of  the  land  tn  ctrntro- 
versy.  No  evidence  offered  tended  to  prove 
such  actual  possession  by  them.  Ttaey  sought 
to  hold  the  land  as  within  the  bounds  of 
their  title  papers. 

The  land  In  cwtroTen^  Is  a  small  parcel 
of  about  ten  acres,  lying  between  tracts  of 
land  which  unqneartionably  belong  to  plain- 
tiffs and  defendants  respectively.  Plaintiffs 
say  that  it  is  within  the  proper  bounds  of 
their  land;  d^endants  say  it  la  not  within 
the  bounds  of  plaintiffs'  hind*  but  that  how- 
ever this  may  be  they  have  title  by  long  ad- 
verse possession.  Aa  to  whether  the  last 
mentioned  dalm  of  defendants  la  weU  fonnd- 
ed  we  have  no  concern,  under  the  case  as  it 
presents  Itself  for  dedsion.  Since  plaintiffs 
have  proved  no  title  to  the  parcel,  it  matters 
not  to  whom  the  same  actually  belongs. 


The  boundary  of  land  which  pSalntUb  mj 
embraces  the  parcel  in  oontroTenv  case  tv 
tliem  and  a  brother  of  tbelm  by  deaoaxtfroc 
their  fatbw.  The  brother,  befiDre  liiatit> 
tlon  of  this  salt  coay^eA  his  tntcccit  tc 
one  of  the  pHriiittff>i  To  the  ancestor,  WL- 
11am  Hartmyer,  the  boundary  was  convere^l 
by  WUUam  Hagans,  the  deed  cratatadnga  Si- 
Bcriptlott  1^  apedflc  metea  and  bomida,  caJl- 
isg  for  one  hundred  and  elght^-nlBe  and  out 
quarter  acres,  more  or  lees,  and  redttng  tini 
the  land  conv^ed  is  the  same  Oat  was  cccr 
veyed  to  William  Hagans  by  Brosra  and  Bis- 
ons, commissioners,  by  deed  of  record.  It 
William  Hagans  it  bad  beea  oonrered  bj 
Brown  and  Hagans,  special  commisrioaerf 
In  a  chancery  suit,  the  deed  coutaini^  a  de- 
scription by  exactiy  tlie  same  definite  metn 
and  bounds  and  calling  for  the  same  nnmbt: 
of  acres  as  the  metes  and  boooda  and  ccsi- 
ber  of  acres  given  in  the  other  deed  to  wbi 
we  have  referred.  This  deed  of  tlie  Epe<::i 
commissioners  shows  th^t  they  conveyed  tti 
land  pursuant  to  a  decree  to  fulfil  eertu 
contracts  for  the  sale  of  land  made  by  Ha^ 
riscm  and  Elisha  M.  Hagans,  then  deceased 
and  that  the  conveyance  was  upon  a  contract 
for  the  sale  of  the  land  therein  mentior>^ 
made  by  Harrison  and  Kllsha  M.  Hagans  t3 
one  Thomas  J.  Collins,  who  had  assigned 
right  thereunder  to  the  grantee,  Williic: 
Hagans.  The  deed  recites  that  the  tna 
therd}y  conveyed  Is  me  that  bad  been  eoa- 
tracted  to  Collins.  And,  as  we  have  aH 
it  spedflcally  describes  the  tract  by  metes  ai<i 
bounds,  and  giv^  its  acreage  as  one  baadrec 
and  eighty-nine  and  one^iuarter. 

Now,  plaintiffs  Introduced  these  two  det^ 
In  the  chain  of  their  fatlier's  title,  bat  ooc 
ceded  that  the  calls  as  givok  In  than,  wbJ± 
we  may  iterate  were  the  same  In  each  dwl 
would  not  take  in  the  small  parcel  in  dlspete. 
But  they  claimed  that  these  deeds  contain-l 
mistakes  in  the  specific  descriptions  whio 
they  uttered,  and  they  sought  to  .amend  tti« 
same  by  reference  to  a  writt^  contract  f:r 
the  sale  of  the  land  made  by  Harrison  ai-ii 
Ellsba  M.  Hagans  to  Collins.  The  court  per- 
mitted the  introduction  of  that  contract.  Tt- 
descrlption  of  the  land  given  in  it  is  br»: 
and  generaL  It  is  for  two  tracts  of  laad. 
in  a  locality  named,  "the  one  tract  knovs 
as  the  Faw  Tract,  and  the  other  lying  ad- 
joining it  on  the  south ;  saiq;KMed  to  contst 
in  the  aggregate,  two  hundred  and  twcat? 
acres.*'  Then  plalnttlfd  Introdnoed  a  pateti 
from  the  Commonwealth  of  Tlrgbila  to  Wi:- 
liam  raw,  dated  Au«.  11,  1788;  containing  i 
description  by  metes  and  bonnds  of  a  tnr. 
of  land  In  the  same  locality.  Plaintiffs  dalc- 
ed  that  the  deeds  were  meant  to  contain  dse 
same  description  aa  that  givei  in  tbe  patent 
and  that  the  deeds  so  read  would  aibnw 
the  parcel  in  dispute.  The  trial  court  ew 
dentiy  adopted  andi  a  theory,  and  pendUed 
plaintiffs  to  rely  upon  the  deeds  ae  anenlAi 
In  description -bj  tbe  patoot.  lUeae  papen 
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lake  tile  mily  ibowliig  of  title  tiifct  plaln- 
;ff3  preaoated,  otlier  then  tbe  admlaaioii  1)7 
11  parties  at  the  be«;liinliig  of  the  trial  that 
belr  respective  tUleB  would  nm  baA  to  a 
ammon  sonree. 

[X]  The  deeds  spoke  fior  themaetres.  They 
ould  not  be  diansed  bj  the  patent  Tbow 
eeds  contained  independent  particular  de- 
cilption  of  the  land  and  In  no  way  adopted 
r  referred  to  the  patent  in  aid  of  the  par- 
icnlar  description  whldti  they  contained. 
?rue,  the  deed  of  the  special  commisaloners 
edted  that  it  was  made  to  carry  out  a  con- 
ract  for  the  sale  of  land  made  by  Harrison 
:nd  EUsha  M.  Hagana  to  CMlliu,  but  It  by 
lo  means  referred  to  the  contract  for  a  de- 
criptlon  of  the  land  conveyed.  It  did  not 
tven  say  that  the  contract  was  a  written 
ine.  It  gave  Its  own  descriptian  of  the  land 
he  contract  shonld  cover,  and  tti&t  descrlp- 
lon  was  deBulte  and  particular  by  metes 
ind  bounds.  If  the  contract  had  been  re- 
'erred  to  for  further  description,  the  partlcu- 
ar  description  in  the  deed  would  prevail 
yver  it;  for,  as  we  have  seen,  It  contained 
}nly  the  most  general  terms  of  description. 
It  does  say  that  one  of  the  tracts  sold  by  It 
Is  the  Faw  Tract,  but  It  does  not  refer  to 
any  patent  for  a  description  of  the  tract 
Phe  tract  could  be  called  the  Faw  Tract  as 
It  was  and  still  not  be  all  the  land  orifilnally 
patented  there  to  WtlUam  Faw.  How  often 
do  tracts  of  land  called  by  a  general  name 
like  this  lose  a  part  hy  conreyance  and  still 
retain  the  name? 

[31  A  court  itself  In  a  chancery  suit  carry- 
ing ont  this  contract  for  the  sale  of  land  evi- 
dently ascertained  the  specific  boundary  the 
contract  embraced  and  caused  the  same  to 
be  conveyed  by  special  commissioners  in  ful- 
fillment thereof  to  William  Hagans  as  the 
assignee  of  Collins.  William  Uagans  as 
such  assignee  by  his  acceptance  of  the  deed 
gave  practical  construction  to  the  meaning  of 
the  contract  as  to  the  particular  boundary  in- 
tended by  its  goieral  description.  How  can 
we  say  that  he  meant  the  description  to  be 
different  or  that  a  mistake  was  made  by  the 
court  or  its  duly  appointed  spe<dal  commlS' 
sioners  in  ascertaining  what  should  be  con- 
veyed by  the  contract?  William  fiagaua 
seems  to  have  been  satisfied  that  the  descrip- 
tion In  the  deed  to  him  embraced  all  that  he 
was  entitled  to  as  holder  of  the  contract 
though  the  deed  called  for  a  much  smaller 
number  of  acres.  He  was  bound  to  know 
lust  what  the  description  in  the  deed  to  him 
onbraced.  So  was  the  ancestor  of  plaintifEs 
when  he  took  a  conveyance  from  William 

Hagans  by  the  same  metes  and  bounds. 
There  1>  nothing  referred  to  In  ^ther  deed 


which  will  control  or  diange  tlie  same  par^ 
ticular  descriptl<m  glvm  in  each.  The  calls 
in  the  patent  or  the  patent  itself,  was  not 
resorted  to  in  the  contract  for  desialption  ot 
Cbe  land.  The  contract  was  not  resorted  to 
in  either  of  the  deeds  for  deecription.  In 
n<Hie  <tf  the  papers  was  the  patent  referred 
to  In  any  way.  The  parties  plainly  were  not 
conveying  by  the  patent  but  by  dear  de- 
scription independent  therefrom,  written  into 
and  adopted  by  their  deeds.  Thai  from 
these  papers-  what  speaks  any  Intention  of 
the  parties  to  conr^  what  the  Faw  patent 
had  conveyed?  There  is  clearly  no  ambigu- 
ity in  the  deeds.  Looking  to  them,  we  find 
them  certain  as  to  meaning  in  the  descrip- 
tion of  the  land.  Not  a  single  term  indicate 
that  they  were  meant  to  convey  the  land  by 
the  description  In  the  patent  They  cannot 
be  changed  by  the  assumption  that  they  are 
wrong,  nor  by  extrinsic  evidence  when  they 
are  unambiguous.  No  part  of  the  descrip- 
tion in  them  Is  inconsistent  with  any  other 
p&Tt  Where  a  part  of  the  description  in  a 
deed  is  inconsistent  with  the  remaicing  part 
and  thus  shown  to  be  erroneous,  it  may  be 
rejected;  or,  when  the  description  given  is 
uncertain  and  ambiguous,  parol  or  extrinsic 
evidence  will  be  admitted  to  show  to  what 
it  truly  applies.  But  where  terms  are  used 
in  a  description  which  are  clear  and  Intelli- 
gible, the  court  will  put  a  construction  upon 
those  terms,  and  parol  or  extrinsic  evidence 
will  not  be  admissible  to  control  the  legal  ef- 
fect of  such  description.  Devlin  on  Real 
Property  and  JDeeds,  sec.  1042 ;  Bond  v.  Fay, 
12  Allen  (Mass.)  88.  Plaintiffs  could  not 
change  the  terms  of  their  deeds  by  extrinsic 
evidence,  as  they  were  permitted  to  under- 
take to  do.  They  could  not  ejectment 
reform  the  deed  by  which  they  held  their 
laud,  so  as  to  take  in  the  parcel  sought  to 
be  recovered.  This  case  is  controlled  by  a 
well  known  general  rule  which  has  been  con- 
cisely stated  as  follows:  "Where  the  de- 
scription In  a  deed  of  the  premises  Intended 
to  be  conveyed  is  clear  and  free  from  am- 
biguity, it  cannot  be  varied,  controlled,  or 
contiradlcted  by  iiarol  or  extrinsic  evidence. 
In  such  case  the  deed  must  be  held  to  be 
conclusive  evidence  as  to  what  land  Is  Intend- 
ed by  the  grantor  to  be  conveyed,  the  quan- 
tity of  land,  and  likewise  the  conclusive  evi- 
dence of  his  intention  to  include  In  or  ex- 
clude from  the  instrument  particular  laud." 
17  Cyc  616. 

Plaintiffs*  evidence  did  not  appreciably 
tend  to  make  a  case.  The  Jury  having  reach- 
ed the  verdict  that  the  court  should  have 
directed,  the  Judgment  emtereA.  thereon  will 
be  affirmed. 
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MASION  COUNTY  LUMBBB  CO.  t. 
HODGBS. 

(SapreiM  Court  of  Soatli  GaidUiia.    Nor.  10, 
191&) 

1.  DracDB  (t  1S8^"Bioiption"  and  "KE8- 

IBTATION''— COKSTBUOTION  AND  OPERATION. 
While  there  is  a  well-defined  and  estab- 
Ushed  difference  between  an  exception  and  a 
reserratioD  in  a  deed,  the  use  of  the  woid  "ex- 
ception" or  "reservation"  will  not  control  tbe 
manifest  intention,  as  they  are  often  uaed  Inter- 
changeablr  and  STnonymoaaly. 

[IGd.  Note.— For  oOier  cases,  see  Deed&  Cent 
DS.  i  466;  Dec  Dig.  |  358* 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  8,  pp.  2538-2544;  vol.  8,  p.  76B6;  toL  7, 
pp.  6i40-«144;   voL  8,  p.  77OT.] 

2.  LoQs  AND  LooaiNO  ({  3*)— Saub  of  Stand- 
ing Tdcbeb— Exception  or  Rssbbtation. 

under  a  deed  converinv  the  standing  tim- 
ber on  a  plantation  of  1,112  acres  except  soch 
as  might  oe  necessary  for  plantation  ase,  rails, 
wood,  and  board,  enpugrh  timber  should  be  left 
to  STippI;  both  the  present  and  future  needs 
Of  the  plantation,  and  the  grantor's  right  to 
timber  was  not  limited  to  a  right  to  cnt  timber 
for  plantation  aees  antU  the  timber  was  re- 
moved by  the  grantee,  especially  where  it  ap- 
peared that  the  method  of  cutting  and  removing 
timber  adopted  by  lumber  companies  almost 
invariably,  if  not  necessarily.  Left  scattered 
saw  timber  sufficient  to  supply  the  ordinary  de- 
mands of  a  plantation. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  OenL  Dig.  {f  &-12;   Dec  Dig.  f  8.*] 

8.  Loos  and  LoGOiNa  ({  8*)— Salkb  op  Stand- 
ing Timber— ExciFTioN  ob  Resi:bvation. 
Under  a  deed  granting  the  standing  timber 
on  a  plantation  except  such  as  might  be  neces- 
sary for  plantation  use,  no  particular  body 
of  timber  was  excepted  or  reserved,  and  the 
grantor  could  not  set  aside  a  tract  of  timber 
and  exclude  the  grantee  therefr6m  uijesa  sncb 
tract  with  all  other  uncut  timber  was  necessary 
to  satisfy  tbe  exception. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  U  8-12;  Dec  Dig.  f  8.*] 

4.  Logs  and  LoaaiNo  (8  8*) — Sales  op  Stand- 
ing TiuBEB— Exception  ott  Kesebvation. 
Under  a  deed  conveying  the  standing  tim- 
ber on  a  plantation  of  1,112  acres,  350  of  which 
were  then  in  cultivation,  except  such  as  might 
be  necessary  for  plantation  use,  only  so  much 
timber  was  reserved  as  was  necessary  for  the 
needs  of  the  plantation  as  it  then  existed,  al- 
though tbe  grantor  thereafter  Increased  its 
needs  by  bringlns  additional  land  Into  enlttva- 
tk>n. 

[Ed.  Note^For  other  cases,  see  Logs  and 
Logging,  Gent  Dig.  H  0-12;  Dec.  Dig.  f  8.*] 

6.  Loos  AND  Logging  (|  8*)— SaXi  op  Tni- 

BEB.—  RESEBVATIOH  —  FUHTATION    USIS  — 

Evidence. 

In  an  action  between  the  nsntor  and 

Sntee  of  standing  timber  on  a  ^ntatitm  of 
L2  acres,  350  of  which  were  in  cultivation, 
except  such  as  might  be  necessary  for  plantation 
use,  evidence  on  an  application  Cor  a  temporary 
injunction  Aeld  to  show  that  a  tract  of  84  acres 
of  timber  frtHn  which  the  grantor  bad  excluded 
the  grantee  was  not  necessary  for  plantatiop 
uses. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  |8  6-12;  Dec.  Dig.  S  3.*] 

6.  Appeal  and  Ebbob  tS  1180*)— Rbvebsal 

WiTHODT  PEEJDDICE. 

A  deed  conveying  standing  timber  excepted 
such  as  might  be  necessary  for  plantation  use. 
The  grantee  construed  this  to  mean  that  it 


might  relbove  all  of  the  timber  and  diat  tiie 
grantor  could  only  use  timber  for  plantation 
use  until  It  had  so  removed  Itand  refused  to 
agree  to  leave  any  timber.  The  grantor  set 
apart  a  tract  of  timber  and  forcibly  excladed 
the  grantee  therefrom.  The  grantee  obtained 
a  temporary  infttnctioa  against  interfer^ioe 
with  the  removal  of  the  timber  which  waa  dia- 
solved,  and  both  partieB  were  emoined  from 
cutting  timber  pending  the  suit  The  evidence 
showed  that  the  tract  set  apart  was  not  neces- 
sary tor  plantation  uses.  Held  that  each  party 
having  miseonceived  bis  own  as  weU  as  bis  op- 

E mentis  r^bts,  the  reversal  of  the  order  nant- 
g  such  injunction  would  be  without  prejudice 
to  the  respective  rights  of  the  parties  as  adjudi- 
cated by  tbe  Supreme  Court 

[E^  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  IMg.  H  4f82&-M31.  4fiBS.  4659; 
Dec  i)Ig.  f  1180>1 

7.  Injunction  (f  182*)— nupouBT  Ihjuico- 

TiON— Scope. 

In  an  action  between  the  grantor  and  gran- 
tee of  standing  timber,  except  such  as  might 
be  necessary  for  plantation  use,  in  which  both 

fiarties  were  enjoined  from  cnttuig  timber  pend- 
□g  the  suit  the  injunction  improperly  restrain- 
ed tbe  grantee  from  removing  tunber  already 
cut  even  though  the  grantor  was  entitied  to 
an  Injunction  against  mrtbtf  cutting. 

[Ed.  Note.— For  other  cases,  see  InjunctliHi, 
Cent  Die.  |  302;  Dec  132.^ 

8.  Injunction  (|  148*)— Timpoeabt  Tnjuno- 

TIOM— CoNDinONH  OH  GbaNTINO— BOND. 
It  was  error  to  grant  a  temporary  injunc- 
tion without  requiring  an  InJuDction  bond  as  a 
condition  theTaof,  since  the  stetnta  requires  aoch 
bond  and  the  coorts  have  no  power  to  dispense 
with  it 

[Ed.  Note.— For  other  cases,  see  Injunetloil, 
Cent  Dig.  H  323-384;  Dec  Dig.  |  148.*] 

Appeal  from  Common  Pleas  drenit  Court 
of  Marlboro  Onm^;  T.  H.  Spain,  Judee. 

Action  by  the  Marion  County  Lumber  Com- 
pany against  G.  P.  Hodges.  From  an  order 
dissolving  a  temporary  InJnnctioD  panted  on 
plalntifTs  application  and  granting  a  tem- 
porary Injanction  restraining  both  parties, 
plalQtlfr  appeals.    Reversed  and  remanded. 

M.  a  Woods  and  A.  F.  Woods,  both  of 
Marion,  for  appellant  W.  J.  Montgomery,  of 
Marlon,  and  D.  D.  McCoU,  of  BennettspiUe^ 
for  nspondent 

HTDBICE,  J.  In  1904,  William  Emns 
conveyed  to  Cape  Fear  Lnmber  Company 
"all  the  timber,  except  such  aa  may  be  neces- 
sary for  plantation  use,  rails,  wood  and 
board,"  on  a  plantation  containing  1,112 
acres,  850  of  which  were  then  in  cultivation, 
together  with  the  rights  of  way  necessary 
for  its  removal.  The  grantee  Is  to  have  ten 
years  from  date  of  the  deed  to  cnt  and  re- 
move the  timber;  and.  If  It  haa  not  done  so 
at  the  end  of  that  time,  it  Is  to  have  ten 
years  longer,  by  the  payment  of  6  per  cent 
on  the  purchase  price.  Plaintiff  la  the  suc- 
cessor of  Cape  Fear  Lumber  Company  in 
title  to  the  timber,  and  defendant  has  ac- 
quired the  titie  of  William  Evans  to  the  land. 
In  1912  plaintUF  began  to  cut  and  remove 
the  timber.  Defendant  tried  to  get  plaintiff 
to  come  to  some  agreement  as  to  what  amount 
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of  timber  should  be  left  under  the  exception 
In  the  deed,  whlcli  Is  quoted  above;  but 
plaintiff  declined  to  make  an7  agreement, 
contending  that  it  has  the  right  to  cnt  and 
remove  all  the  timber  on  the  land,  and  that 
defendant's  right  is  limited  to  the  use  of 
timber  for  the  purposes  mentioned  in  the  deed 
only  so  long  as  it  lasts,  in  other  words,  un- 
til plaintiff  has  cnt  and  removed  It  There- 
upon, 'under  the  advice  of  counsel,  defend- 
ant had  five  distnterested  landowners  of  the 
community  to  view  the  premises  and  set  off 
to  blm  the  quantity  of  timber  which,  In 
their  Judgment,  would  satisfy  the  excep- 
tion. Assuming  that  the  exception  embraced 
enough  timber  to  satisfy  the  needs  of  the 
plantation  not  only  In  its  condition  at  the 
date  of  the  deed,  but  also  as  they  supposed 
that  it  would  be  after  more  of  It  had  been 
brought  Into  cultivation  as  the  result  of  hav- 
ing had  the  timber  removed  from  it,  and 
assuming  also  that  those  needs  must  be  sup- 
plied, until  a  new  growth  of  timber  would 
attain  sufficient  size  to  supply  them,  which 
they  estimated  would  require  from  25  to  SO 
years,  these  gentlemen  set  off  to  defendant 
the  timber  on  94  acres  of  the  tract  De- 
fendant had  the  boundaries  of  the  body  of 
timber  so  set  off  to  him  marked,  and  notified 
plaintiff  not  to  cut  any  of  it  Defendant  and 
his  witnesses  say  that  plalntUTs  agent  agreed 
to  let  defendant  know,  before  going  upon 
said  tract  to  cut — presumably  that  he  might 
have  opportunity  to  take  such  steps  aa  he 
might  be  advised  to  protect  his  Interests — 
and  that  for  some  time,  while  they  were  cut- 
ting the  timber  on  other  parts  of  the  planta- 
tion, they  observed  the  boundaries  of  the 
part  set  off  to  defendant  But  on  the  night 
of  July  28,  1912,  In  defiance  of  defendant's 
notice  and  contrary  to  their  said  agreement 
they  laid  their  logging  railroad  on  said  tract 
and  began  cutting  the  timber  early  the  next 
morning  with  such  a  great  force  of  hands 
that  by  11  o'clock  In  the  forenoon,  they  had 
cnt  and  carried  away  14  car  loads  of  logs, 
aggregating  60,000  feet  of  timber.  On  dis- 
covering that  plaintiff  was  thus  endeavoring, 
aa  he  supposed,  to  defeat  his  rights,  defaid- 
ant  took  vritb.  him  an  armed  force  of  men, 
and  drove  plalntUTa  logging  crew  out  of  the 
woods,  threat^lng  to  shoot  any  who  dared 
to  remain  to  cnt  or  remove  any  more  of  the 
timber.  He  also  tore  np  240  yards  of  plain- 
tiff's logging  railroad  which  had  been  laid 
on  said  tract  Thereopon  plaintiff  brought 
this  action  for  injnnt^n,  and,  on  an  ex 
parte  showing,  his  honor,  Judge  Spain,  Is- 
sued an  order  enjoining  defendant  from  "In- 
terfering, with  plaintUfa  laborers,  logging 
eqnlpment  end  railroad,  and  otherwise  in- 
terfering with  plaintiff  In  the  cutting  and 
removal  of  the  timber."  Under  protection  of 
this  order,  plaintiff  resumed  its  operations, 
and  was  cutting  and  removing  the  timber  on 
said  tract  at  the  rate  of  abont  100,000  feet 
a  day,  when  defendant  obtained  .a  rule  re- 


quiring plaintiff  to  show  cause  vby  tlie  or- 
der enjoining  him  should  not  be  dissolved, 
and,  in  the  meantime,  restraining  farther 
operations  by  plaintiff.  On  hearing  the  re- 
turn, and  the  affidavits  pro  and  con,  his 
honor  dissolved  the  Injunction  which  he  bad 
Issued  against  defendant  but  joined  both 
parties,  pending  the  litigation,  from  "cutting, 
removing,  or  In  any  wise  Interfering  with 
any  of  the  timber"  on  said  94  acresL  From 
this  order  plaintiff  appealed. 

[1]  Counsel  for  both  parties  agree  that  the 
case  depends  upon  the  proper  construction 
of  the  clause  in  the  Evans  deed  which,  for 
the  sake  of  convenience,  we  have  referred  to 
as  the  exception,  although,  in  l^al  effect  It 
is  perhaps  more  nearly  a  reservation.  It  is 
not  material,  however,  whether  we  call  it 
an  exception  or  a  reservation.  While  there 
is  a  well-defined  and  established  difference 
between  the  two,  the  courts,  with  practical 
unanimity,  agree  that  the  use  of  the  tech- 
nical word  "exception"  or  "reservation"  will 
not  be  allowed  to  control  the  manifest  In- 
tention, for  they  are  often  used  Interchai^e- 
ably  and  synonymously.  13  Cyc.  674;  11  A. 
ft  E.  Enc.  L.  (2d  Ed.)  555.  It  Is  our  duty 
therefore  to  give  tb^  clause  In  question  a 
fair  and  reasonable  Interpretotlon,  and,  hav- 
ing ascertained  the  Intention  of  the  parties 
to  the  deed,  to  give  effect  to  It 

[2]  Thus  construing  the  exception,  we  can- 
not sustain  plalntifTs  contention  that  It  has 
the  right  to  cnt  and  remove  all  the  timber 
from  the  plantation,  and  that  defendant  has 
no  right,  except  to  use  thereof  so  long  as  it 
lasts.  The  language  is  plain,  and  the  Inten- 
tion is  clearly  expressed  to  except  from  the 
grant  so  much  timber  as  may  be  necessary 
for  idantation  porposes.  In  view  of  the 
ever  present  and  well-known  necessity  for 
timber  and  its  products  to  supply  the  va- 
rious needs  of  a  large  plantation.  It  is  hl^> 
ly  improbable  that  the  grantor  wotdd  have 
Intentionally  conv^ed  all  the  timber  oa  his 
plantation  so  that  he  would  then.  If  the  gran- 
tee had  exercised  the  right  to  cut  immediate- 
ly, or  afterwards,  the  cutting  having  been 
deferred  to  a  later  date,  be  compelled  to  go 
Into  the  market  and  bny  timber  for  his  plan- 
tation uses.  The  words  "such  as  may  be 
necessary"  look  to  the  future  as  wdl  as  tlie 
present  ftnd  we  think  the  Intratlon  was  that 
enough  timber  should  be  left  to  supply  both 
tlie  iwesent  and  future  needs  of  the  planta- 
tlm.  .The  deed  fixes  no  limit  of  time— how 
long  such  neeAi  must  be  supplied — and  we 
ahoald  therefore  fix  sncb  as  appears,  from 
the  language  used  and  all  the  drcomstances, 
to  be  the  most  reasonable  and  most  probably 
that  which  was  within  the  contemplation 
of  the  parties  to  the  contract 

The  plaintiff's  own  testimony  strongly  sup* 
ports  the  construction  which  we  have  adopt- 
ed; for  it  tends  to  show  that  the  method  of 
cutting  and  removing  timber  adopted  by  such 
companies  is  such  that  for  various  reasons. 
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almost  InTBrtably,  If  not  neceBaartly;  scat- 
tered saw  timber  enon^  Is  left  to  sopplr 
the'  ordinary  demands  of  a  plantation,  and 
fliat  no  trees  under  ten  Inches  In  diameter 
are  cut,  and  that  this  case  has  been  no  ex- 
c^rtlon  to  the  rule.  It  Is  not  Improbable, 
therefore,  that  the  parties  had  In  ndnd  this 
method  and  custom  of  cnttlns^  and  contract- 
ed with  reference  to  it. 

[S]  The  same  reasons  point  to  the  conclu- 
sion that  It  was  not  the  intention  to  ex- 
cept or  reserve  any  particular  body  of  timber 
or  that  on  any  particular  part  of  the  plan- 
tation. If  so.  It  would  have  been  easy  to  set 
It  apart  by  description  in  the  deed,  and  that 
would  most  probably  have  been  done.  There- 
fore, after  execution  of  the  deed,  neither 
party  could  say  to  the  otber,  "This  tree  la 
mine,  and  that  Is  yours,"  or,  "This  body  of 
trees  Is  mine  and  the  rest  Is  yours."  It  fol- 
lows that  defendant  had  no  right  to  have  the 
timber  on  tbe  94  acres  set  off  to  blm,  mark 
around  it,  and  exclude  plaintiff  therefrom, 
unless  he  can  make  It  appear  that  it  will 
take  all  the  timber  thereon,  Including  that 
which  has  been  left  on  otber  parts  of  the 
plantation,  to  satisfy  the  exception,  as  here- 
in interpreted.  For  while  it  la  true,  as  we 
have  said,  that  the  Intention  was  not  to  ex- 
cept the  timber  on  any  particular  part  of  the 
plantation,  yet  the  exception  must  be  given 
practical  effect,  and  if,  in  doing  so,  it  Is. 
found  that  all  the  timber  has  been  cut,  ex- 
cept that  on  the  94  acres,  and  If  It  takes  all 
that  to  satisfy  the  exception,  the  fact  that  It 
Is  all  in  one  body  is  an  immaterial  Incident 
Enough  must  be  left  to  satls^  the  excQ>tlon, 
whether  It  be  scattered  abont  over  the  plan- 
tation, or  in  one  body. 

(4]  In  the  absence  of  language^  or  of  fftcts 
and  drcomstances,  Indicating  a  contrary  in- 
tention, the  deed  must  be  construed  as  refer- 
ring to  the  needs  of  the  plantation  as  it 
existed  at  the  date  thereof  The  construc- 
tion contended  tbr  by  defendant  might  re- 
sult in  the  grantee  taking  nothing  by  the 
grant;  because  it  is  conceivable  that,  within 
the  ttme  allowed  to  cut  and  remove  the  tlm< 
ber,  the  grantor  conld  bring  enough  addi- 
tional land  into  cultiTatlon,  or  In  other  ways 
so  Increase  the  needs  of  the  plantation  for 
timber,  that  it  would  require  all  the  timber 
thereon  to  satisfy  them.  Snch  a  result  could 
not  have  been  intended.  Therefore  plaintiff 
must  leave  only  enough  timber  to  supply  the 
needs  of  the  plantation  as  it  existed  at  the 
date  of  the  deed,  and  as  it  was  then  used. 
Midland  Timber  Co.  v.  Pegues,  93  8.  C.  ^ 
76  S.  B.  82;  13  Cjc.  677,  and  note. 

[S]  Upon  examining  the  record  to  ascer- 
tain the  showing  made  by  the  parties  respec- 
tively at  the  bearing,  we  find  that  five  of 
defendant's  neighbors,  who  are  farmers,  and 
are  therefore  supposed  to  know  the  needs  of 
a  plantation,  testified  that  they  are  familiar 
with  his  plantation,  and  have  thoroughly 
examined  that  part  of  it  which  has  teea 


cut  over  by  plalntiiE,  and  fliat  cnongb  tisr 
ber  has  been  left  tboeon  flor  the  ow  of  tt' 
plantatt<m  for  an  nnllmixed  ttme,  wltbooc  n- 
gard  to  the  firtnre  growUi  of  tSaSmi  k.: 
they  further  say  that  defendant's  daia  • 
the  timber  on  the  94  acres  la  utterly  ddtm 
sonabla  Three  of  idalnttfrs  witnessca,  wb 
are  expats  In  estimating  timber,  swear  tba: 
an  abundant  supply  has  been  left  on  tb« 
land  already  cut  over  Cor  all  plantatloD  pr 
pmes  for  an  unlimited  time ;  some  of  tt^- 
say  that  as  much  as  200,000  feet  have  be-i 
left,  enough  to  build  25  good  tenant  htmur 
and  tbey  all  say  that  there  is  on  tbe  91  i<t^ 
at  least  a  million  feet  of  merchantable 
ber,  enough  to  build  250  tenant  honwe.  I: 
appears  that  no  timber  under  ten  Incbes 
diameter  has  been  cut,  except  a  small  qai- 
tlty  for  cross-ties,  and  we  know  that  tree 
of  this  size  and  even  smaller  are  fit  for  m^zi 
plantation  uses.  It  also  appears  that  tbr> 
are  now  on  the  plantation  tea  good  terj:.: 
bouses  with  the  usual  necessary  ontbiuldi3--^ 
The  defendant  furnisher  no  evidence  to 
contrary,  except  he  says,  in  his  own  affidir.:. 
that  practically  all  the  timber  has  been 
off  the  land  that  has  been  cut  over,  and  it  ' 
nothing  of  any  consequence  or  value  has  t*v: 
left  The  five  n^ghbors  who  set  tbe  H 
acres  to  him  do  not  swear  that  so  mac£  is 
necessary.  They  only  certify  that  It  i& 

[I]  It  appears  therefore  that,  upon  a  prr  - 
er  construction  of  the  deed  and  coasidt^n 
tion  pf  tbe  showing  made  at  the  hear.::; 
defendant  was  not  entitled  to  an  onl^r 
injunction.  Kelly  v.  liner,  90  S.  C  v 
S.  E.  465.  But,  as  each  i>arty  mIsconceiTf-: 
his  own  as  well  as  bis  opponent's  rl^its  hi- 
der  the  deed,  the  reversal  of  the  order  of  in- 
junction Is  without  prejndlce-to  have  thi:- 
respective  rights,  as  ber^  adjodlcated,  ob- 
served and  protected. 

Appellant  contends  that  the  order  was  »^ 
erroneous,  because  It  enjoined  plalntlfl  fr. 
the  enjoyment  of  its  easements,  and  the  ri^-t 
to  use  its  reread  acrosa  flie  91  acres  to 
out  other  tlmbn  abont  which  there  was  £■' 
dlBpnt&  Plaintiff  baa  miaotHistzaed  the  or- 
der. It  enjoins  only  the  cutting,  lemoTirz 
or  Interfering  i^th  the  timba  on  the  M 
acres.  Nothing  Is  said  about  tbe  eosemett- 
or  the  nae  of  the  railroad.  Nor  does  tt  t:- 
pear  that  defiendant  cAiJected  to  the  p'.ii.:- 
tilTs  use  of  its  easements  and  raHroad  tx 
the  purpose  of  getting  out  timber,  exeer* 
that  on  the  94  acres.  The  record  Aawm  t^' 
the  whole  contest  before  the  drenit  jaSf: 
centered  upon  the  right  to  cot  and  rewn 
that  body  of  timber.  Natnrally,  tbenfixe. 
the  order  was  directed  solely  to  that  matta 

[7]  The  order  does,  however,  enjoio  t£^ 
removal  of  about  85,000  feet  of  timber 
had  been  cut,  and  was  lying  on  tbe  groorl 
when  the  restraining  order  obtained  by  de- 
fendant was  served.  Without  regard  t> 
defendant's  right  to  injunction  on  od»r 
grounds,  under  the  drcumstanoes  td  tki> 
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lase.  It  was  error  to  aijoln  tbe  remoral  ct 
be  timber  wbicb  bad  already  been  cat 
jumber  Corporatlim  r.  Biirt<Hi,  89  B.  O.  148, 
n  S.  B.  820. 

[8]  Hla  bonor  also  erred  In  not  requiring 
in  injunction  bond,  as  a  condition  of  grant* 
ng  the  Injunction.  Tbe  statnte  requires  it, 
ind  the  courts  liave  no  power  to  dispense 
rith  it  Smith  v.  Smith,  61  S.  O.  379.  29  S. 
3.  227;  "Water  Co.  t.  Nnnamaker,  73  S.  G. 
SO,  53  8.  E.  996;  Ex  parte  Zelgler,  83  S. 

78,  64  S.  E.  513,  916.  21  L.  R.  A.  (N.  S.) 
.005 ;  Life  Ins.  Oo.  T.  Mobley,  89  S.  0.  189, 
1  S.  E.  817;  Groce  t.  G.  S.  ft  A.  B.  Oo.,  91 
S.  C.  199,  78  S.  E.  88a 

The  order  appealed  from  is  therefore  re- 
-ersed,  and  the  case  is  remanded  to  the  dr- 
!ult  conrt  for  snch  further  proceedings  as 
nay  be  necessary,  not  Inconslatent  with  the 
rlews  herein  announced. 

Reversed. 

GAET,  C.  J.,  and  FBASBR,  J.,  concur. 
YATXS,  J.,  was  absent  at  the  hearing  and 
lid  not  participate  In  tbe  decision  of  this 
rasa. 


SMITH  r.  SOUTHERN  RT.  OO.  et  aL 

Supreme  Court  of  Sooth  Carolina.   Nor.  11, 

1913.) 

.  Trial  (8  139*)-^nBT  QuiariosB— Wzioht 
AND  Sufficiency  of  Evidence. 

Where  there  is  any  evidence  tn  favor  of 
ilaintiff,  its  weight  and  snfficiency  ahould  be  left 
o  the  jury  and  a  directed  verdict  not  given. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
332.  338.  338-841,  366;  DecTlMg.  | 

:.  Tbial  a  168*)— DiBKom  Teboict. 

The  ruleB  eovemlng  nonsoits  govern  tbe  di- 

■ection  of  verdicts. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent 
yig.  SS  341,  37e-^;  Dec  Dig.  |  168.*] 

E.  Appeal  aitd  Ebbob  Q  1194*)— Law  or 

Case. 

Where  the  evidence  on  the  second  trial  was 
be  same  as  that  on  the  first,  the  reversal  of  a 
Qdgment  of  nonsuit  establishes  the  law  of  tbe 
ase  against  defendant's  ri^t  to  a  directed  ver- 

lict 

[Ed.  Note.— For  other  ea&s,  see  Appral  and 
i^rror,  Cent  Dig.  |  4648-46S6,  4680;  Dig. 
ill94.*] 

L  Master  and  Sebvaivt  (|  187*)— Irjubibs 

TO  Sebvaki^Vice  Pbincipai.. 

The  acts  of  a  vice  principal  are  those  of  a 
naster,  and,  if  he  negligently  directs  tbe  serv- 
int  to  work  at  an  improper  machine,  the  master 

8  liable. 

[Ed.  Noter-For  other  casss,  see  Blaster  and 
Servant  Gent  Dig.  H  422-426;  Dee.  Dig.  « 

!^87.*1 

Appeal  from  Common  Pleas  GSrcolt  Ooort 
>f  Tork  Ooonty;  T.  B.  Bease,  Judge. 

Action  by  Henry  D.  Smith  agalurt  the 
Southern  Railway  OtHnpany  and  Southern 
Railway  Company — Carolina  Division.  From 
L  judgment  for  ^alntUC,  O^GendantB  appeal 
\fflnned. 


R  It.  Abney,  at  Oolnmbla,  and  BfcDonald 
ft  IfcDonald,  of  WJnitBboro,  tor  appellants. 
J.  Harry  Foster,  of  yorkriUe^  tor  respondent 

HYDRICK,  J.  t1]  This  Is  the  second  ap- 
peal la  tikis  case.  Tbe  facts  are  fully  stated 
in  the  opinion  of  the  court  on  the  first  ap- 
peal (08  S.  a  115.  76  S.  E.  109),  which  re- 
sulted in  the  reTersal  of  a  judgment  of  non- 
suit The  evidence  on  the  second  trial  was 
not  materially  different  from  that  on  the 
first  e3H!ept  In  quantity.  Therefore  the 
couit  did  not  err  In  refoslng  to  direct  a  ver^ 
diet  tor  defendant  It  makes  no  difference 
that  d^endant  bad  more  evidence  to  sus- 
tain its  contentions  of  fact  than  It  bad  at  the 
first  trial,  because,  where  there  is  any  evi- 
dence to  sustain  a  material  fact  In  Issne,  in 
a  law  case,  the  weight  or  snffldency  of  It 
Is  ezduslTely  for  the  jnry,  except  in  so  tar 
as  tile  trial  Judge  may  consider  that  fea- 
ture of  It  on  a  motion  for  new  trial. 

[2,  S]  In  Jackson  r.  Railway,  84  S.  G.  299, 
66  S.  E.  181,  It  was  held  that  as  the  rules 
which  govern  tbe  grantli^  of  nonsuits  govern 
also  the  direction  of  verdicts,  this  court  could 
not  consistently  sustain  the  direction  of  a 
verdict  tor  defendant  on  tbe  third  trial  wboi 
it  had  sustained  the  refusal  of  a  nonsuit  on 
each  of  the  previous  trials  on  substantially 
the  same  evidence.  Applying  that  principle 
here,  the  reversal  of  the  Judgment  of  non- 
suit on  the  first  appeal  concludes  this  ap< 
peal  in  so  fiir  as  it  questions  the  ruling  of 
tlie  conrt  in  refnidng  defendant's  motion  tcr 
the  direction  of  the  verdict  because  tbe  evi- 
dence was  practically  the  same  in  each  case. 

What  we  have  said  Is  specially  applicable 
to  tbe  question  whether  Douglass  was  a  su- 
perior agent  or  officer,  or  person  having  the 
right  to  control  or  direct  tbe  services  of  the 
plaintiff  with  regard  to  the  particular  busi- 
ness about  which  they  were  engaged,  when 
the  injury  occurred,  because  that  was  tbe 
main  question  considered  on  the  first  appeal. 

[4]  Appellant  argues  another  question: 
Wihether  plaintiff's  recovery  can  be  sustained, 
when  It  appeared  tliat  bis  injury  resulted 
from  tbe  use  of  a  machine  which  was  not 
provided  tor  him  by  defendant  and  not  in- 
tended  by  detondant  tor  bis  use  in  tile 
performance  of  his  duties,  and  was  not  being 
used  tor  the  puri>ose  tor  which  it  was  Intend- 
ed and  furnished  by  defendant  A  mo- 
ment's refiecUon  suffices  to  show  that  tbls 
question  is  Involved  in  and  depends  upon  the 
decision  of  tbe  principal  question,  to  wit 
whether  Douglass  was  a  superior  agent  or 
officer,  or  person  having  tbe  right  to  con- 
trol or  direct  the  plalntlfl'a  services.  If  be 
was — and  the  verdict  says  he  was — he 
was  the  representative  of  the  defendant  and 
the  machine  which  he  fumlSbed  and  the  or- 
ders whidi  be  gftve  tbe  plaintiff  were.  In  law, 
tbe  same  as  If  tiiey  bad  been  furnished  and 
given  \sy  the  detondant 

The  other  questions  raised  by  tlie  ezo^ 
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ttons  were  not  artned,  presumably  becaoBe, 
on  ma  tare  cozusideratton,  tiiey  were  found  to 
be  without  merit 
Afflrniedi 

OABT,  a  and  WATTS  and  FBABStB, 
33.,  concur. 


CRAIG  &  WILSON     STEWART  &  JONES. 

(Supreme  Court  of  North  Carolina.    Nor.  19, 

1913.) 

1.  TbIAX.  (S  141*)— iNSTBDOnONa— EviDXffOE. 

Where,  lo  an  action  on  an  accepted  order, 
the  nnconttndlcted  evidence  showed  that  de- 
fendants agreed  to  pa?  on  the  order  whatever 
they  owed  the  debtor.  If  they  owed  him  any- 
thing, it  was  error  to  submit  to  the  jury  the 
question  whether  the  order  was  ODCOiiditbnaL 
[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  I  836;  Dec.  Dig.  |  141.*j 

2.  Bills  akd  Noiks  ^  83*)— AccEPTAnoi  of 

ObDEE— COW8TBUOTION— LlABILITT. 

Where  persons  accept  an  order  upon  the 
condition  that  they  will  pay  on  it.  If  they  are 
Indebted  to  the  drawer,  the  amount  of  their 
indebtedness,  and  it  develops  that  tb^  owed 
him  nothing  at  the  time  of  the  acceptance, 
they  are  not  liable ;  but,  where  it  develops  that 
they  owed  him  something,  they  are  liable  to 
the  extent  of  such  indebtedness,  not  exceeding 
the  amount  of  the  order  and  accrued  interest 
[Ed.  Note.— For  other  caaes,  see  Biila  and 
Notes,  Cent  Dif.  H  %  14a-148;  Dec.  Dig.  1 

8.  Bnxa  Airo  Notes  (S  93*)— Accepxaivos  of 

OBDEB— COIT8IDERATION. 

The  release  by  the  drawer  of  an  order  is 
a  sufficient  consideration  for  an  acceptance  of 

the  order. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  ||  108,  109;    Dec.  Dig.  } 

•a.*] 

4.  Tbial  rt  2fa*)— Instbuowoh— Applioabu,- 
rrr  to  Evidince. 

t  Where,  in  en  action  on  an  accepted  order, 
the  evidence  conclusively  showed  a  conditional 
and  not  an  absolute  promise  to  pay,  It  was  error 
to  instruct  that  plaintiffs  woald  be  entitled  to 
recover  If  defendants  "promised  to  pay  it  and 
accepted  it" 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  505,  696-612;  Dec.  big.  |  252.*] 

5.  Tbial  (|  296*)  —  iNSTsnonoKB  —  Cube  of 
Ebbob. 

In  an  action  on  an  accepted  order,  an  in- 
struction, erroneous  because  not  addressed  to 
any  particular  issue,  was  harmless,  where  the 
issues  were  simple,  and  the  jury,  in  tlie  light  of 
the  other  instructions,  could  not  have  been  mis- 
led tliereby. 

[Ed.  Note.— For  other  caKS,  Me  TriaL  Ceot 
Dig.  H  706-713,  716,  71^718;  DecTDig.  | 
296.*] 

6.  Tbiai.  (S  296*)  — iNfftBUffnoirs— Gbovrd 

roB  Revebsal. 

Where  two  Instmctions,  one  good  and  the 
other  bad,  are  so  blended  and  applied  to  a 
single  issue  as  not  to  be  separable,  and  it  is 
impossible  to  determine  under  which  instruc- 
tion the  jury  answered  the  issues,  the  case  will 
be  reversed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
^.^^1  706-713,  716,  716,  718;  Dec.  Dig.  i 

Appeal  from  Sapetior  Courts  Qaaton  Coun- 
ty; Webb.  Jndga 


Action  by  Craig  &  WDaon  tgabit  Stm.-  { 
A  Jonea.   From  indgment  for  pUatUb.  ^ 
f aidants  appeal.  New  triaL 

Thla  action  was  brought  to  neons  1: 
amount  of  money  alleged  to  be  doe  tbe  pjb 
tiffs  on  an  order  given  by  one  N.  U  IaDci>*-r 
to  them,  and  addressed  to  defendants,  wt  - 
Is  claimed,  were  indebted  to  Lancaster :  - 
work  and  labor  done.   The  order  iaw-f; 
out  In  the  record,  but  we  gather  fnx  *> 
evidence  that  it  required  or  requested  de! : . 
ants  to  pay  the  amount  named  In  ttke  «r.  * 
to  plaintiffs.   When  tbe  order  was  pre»: 
to  defendants,  they  agreed  to  pay  it  "cd;  ' 
anything  they  owed  Lancaster,"  or  "osi  '. 
what  might  be  due  Lancaatn     tbeja.'  nl 
this  expression,  in  snbatanoe  at  letst.  r.'< 
through  the  whole  of  the  evidenee.  The : 
returned  this  verdict:  *^)  Are  the  iK>  ■ 
ants  Indebted  to  tbe  plalntlfCs?  ADr>-' 
Yes.    (2)  If  so.  In  what  amount?  As---  r 
$61.60."  The  Judge  charged  the  iarj  tbi: 
the  acceptance  of  the  order  by  the  defeca:*:' 
was  unconditional,  the  defendants  were  1-.-: 
to  pay  It  whether  they  owed  Lancaster 
thing  or  not  nnd,  it  they  so  found.  xMr 
swer  to  tlie  first  Issue  shonid  be,  "Yes.'  1' 
to  the  second  Issue,  "$61.60";  or,  if  cN- 
found  that  it  was  accepted  conditional]?: ' 
la,  upon  condition  that  defendants  wool'!  -' 
It  "ont  of  any  money  that  is  dm  l^nci'-'-: 
by  them,**  and  they  further  find  tbat,  11 
time  they  accepted  the  order,  there  was  t  :- 
ey  due  Lancaster  to  that  amount,  or  that  ( ■: 
owed  Lancaster  the  amount  after  tbe  diF  '■ 
which  the  order  was  presented,  thef  st' . : 
answer  the  first  Issue,  "Yes,"  and  the  w^'-- 
Issue,  "$61.60";  but,  If  th^  found  Urn 
fendants  owed  him  nothing  and  the  tc  - 
anoe  was  conditional,  their  ansrer  woulJ 
"No,"  to  the  first  Issue.  Exceptions 
duly  taken  to  these  Instmctiona;  and  a  !i ' 
tion  for  a  new  trial  based  upon  them,  i:. 
each  of  them,  as  erroneous,  was  OTerrxr. 
Judgment  and  appeal  by  defendants. 

Uangnm  &  Wolts,  {ft  GastoBla,  for  art'^ 
lants.  Carpenter  ft  Oarpenter,  of  Gastoii. 
for  appellees. 

WAiL£EB,  J>  (after  stattfig  tbe  tacts  u 
above).  [1]  Time  was  error  In  tiie  diai» :~ 
the  Jniy.  After  a  careful  examliiation  of 
evidence^  ve  can  And  none  whliA  ttn^  '■- 
prove  that  the  acd^tanoe  of  the  older  -r^' 
umondltlonaL  Tbe  testimony  of  tbe  vii-:-- 
eaon  both  sides  was  to  the  eftect  tbal  iK:ci. 
ant  agreed  to  pay  the  (ndra,  tf  tb^  0*1^ 
Lancaster,  or  whatever  amoont  tber  0*'^ 
him.  As  there  was  no  evidoue  to  lar*'- 
the  first  btanch  of  tbe  Instnictini  u  t" 
uncondltbmal  character  of  tbe  acceptst- 
tbe  Judge  should  not  have  submitted  tbic  -> 
a  phaae  of  the  case,  lo  tbe  Joiy.  Woriey ' 
Logging  Co,  lff7  N.  a  490;  73  S.  E.  lOT. 
trial  Judge  abonld  not  diai«e  ttie  Jar;  i?' 
an  aspect  of  the  case  whldi  Is  not  mv^''^ 


Vor  other  csssBses  same  ttvlo  and  SMtku  NUMBIB  iiiDao.  Dig.  *  Am.  Mg,  Kqr-Me.8«lM*KwiIi'*^' 
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'  the  evidence.  Stewart  t.  Carpet  Co.,  138  i 
.  G.  60,  50  S.  E.  562;  Jones  t.  Insarance  ' 
3^  153  N.  0.  388.  68  S.  B.  266.  and  antborl- 
sa  therein  cited.    He  la  required  "to  state 

a  plain  and  correct  manner  the  evidence, 
id  declare  and  explain  the  law  arising 
lereon."  Pdl's  Bertsal,  |  53S,  and  notes. 
[2]  If  d^iendants  accepted  the  order  npon 
Le  condition  that  ther  would  pay  It  If  they 
ere  Indebted  to  Lancaster  In  that  amount 
:  that  they  would  pay  any  amount  oirtng  to ' 
tin,  and  It  turned  out  that  th^  did  not  owe 
Un,  there  would,  of  course,  be  no  UaMllty  to 
Lalntlir ;  bat  If  they  did  owe  him,  and  the 
rder  was  presented  to  them,  or  th^  were 
atlfied  of  It,  and  especially  it  they  prom- 
ed  to  pay  It  oat  of  any  money  due  Lancaa- 
!r.  they  would  be  liable  to  tile  extent  of 
le  Indebtedness  not  exceeding,  though,  the 
mount  of  the  order  and  accrued  Interest 
ireia  v.  Covington,  104  N.  G.  689,  10  8.  E. 
06.  In  that  case  It  was  hdd  that  the  order; 
Then  duly  brought  to  the  notice  of  the  de- 
radant,  was  in  effect  an  eQUltable  asslgn- 
lent  ot  the  amount  ordered  to  be  paid.  If 
o  mnch  was  In  the  hands  of  the  person  npon 
rhom  it  was  drawn. 

[3]  Plaintiff  can  recorer  also  upon  the  ac* 
eptance  of  the  order,  not  treated  as  an  equl- 
able  assignment,  U  the  defeudants  owed  Lan- 
aster,  as  the  acceptance  would  constitute  a 
tromise  to  pay,  founded  upon  a  sufBdent  con- 
ideration,  viz.,  the  release  of  Lancaster,  and 
he  fact  that  they  owed  him  which  would  also 
iupport  the  promise  to  pay  the  amount  there- 
if  to  the  plaintl£fs,  Instead  of  to  Lancaster. 
3reni  v.  Covington,  supra;  Mason  t.  Wilson, 
^  N.  a  51,  87  Am.  Bep.  612.  The  last  case 
leddes  that  the  stetute  of  frauds  has  no  ap- 
dlcation  where  defendants  had  property  of 
:he  debtor  in  their  hands  with  which  to  pay 
the  debt.  If  defendants  owed  Lancaster, 
plaintiffs  will  be  entitled  to  recover,  In  addi- 
tion to  the  principal  amount,  Interest  from 
the  date  on  which  the  order  was  presented. 
If  the  debt  to  Lancaster  waa  then  doe.  Brem 
V.  Covington,  supra.  ' 

[4,  E]  The  Jury  were  further  Instructed 
that,  if  defendants  "promised  to  pay  It  and 
accepted  It,  then  they  are  bound,  and  the 
plaintiffs  would  be  entitled  to  recover."  This 
is  erroneous,  as  there  was  no  evidence  to 
show  an  absolute  promise,  but  only  a  condi- 
tional one,  and,  besides,  It  Is  objectionable  In 
fonn,  as  not  addressed  to  any  particular  !&• 
sue.  Farreli  v.  Railroad,  102  N.  0.  390,  9  S. 
E.  302,  3  L.  R.  A.  647,  11  Am.  St.  Rep.  760; 
Baker  v.  Brem,  103  N.  C.  72,  9  S.  B.  629, 
4  Ia  R.  A.  370.  But  In  a  case  like  this  one, 
where  the  issues  are  so  simple,  we  would  not 
grant  a  new  trial  on  that  account,  as.  In  view 
of  the  other  parts  of  the  charge,  it  did  not 
iQislead  the  Jury,  but  sufficiently  directed 
their  thoughts  to  the  particular  issue,  though 
very  general  in  form.  .The  charge  should  be 
so  framed  as  to  bear  upon  the  Issues,  and  not 
coaSned  to  the  right  of  either  party  to  recor- 


I  er,  as  if  the  can  was  being  tried  upon  tiK 
I  general  Issue. 

[I]  The  error  first  pointed  out  was  of  such 
a  nature  that  it  passed  Into  the  verdict  and 
vitiated  It,  as  we  are  unable  to  say  under 
which  Instruction  the  Jury  answered  the  is- 
sues, and  most  presume  In  such  a  case,  that 
it  was  the  emmeous  one.  This  is  the  rule 
where  two  instmcttons  are  so  blended  and 
applied  to  a  sln^e  Issue  that  the  good  one  is 
inseparable  from  the  bad.  Beam  t.  Jennings, 
96  N.  a  82,  2  S.  ffi.  lASi  Hohnes  v.  Godwin, 
71  N.  a  306 ;  Bowe  v.  Lumber  Co.,  183  N.  a 
433. 46  8.  B.  83a 

There  also  was  eTlOence  In  tills  case  that 
defendants  owed  Lancaster  nothing  at  tlie 
time  the  order  was  presented  or  afterwards, 
niey  paid  him  (250,  "in  compromise  and 
settlement,"  to  get  rid  of  him  and  in  (Us 
way  buy  their  peace,  as  he  had  threatened 
tbem  with  a  lawsuit  We  need  not  consider 
the  question  whetiier  an  unconditional  parol 
acceptance  would  be  binding,  as  founded  up- 
on a  sufficient  consideration  and  not  affected 
by  the  statute  of  frauds,  as  there  Is  no  erl- 
deace  now  of  such  a  promise.  We  have  re- 
ferred to  Mason  v.  Wilson,  where  it  is  hdd 
that.  If  the  drawee  has  money  belonging  to 
the  drawer,  the  letter's  promise  to  pay  the 
debt  of  the  former  to  a  third  person,  who  is 
his  creditor,  is  an  original  and  Independent 
one,  based  upon  a  new  consideration  and 
binding  upon  the  promisor,  and  not  being, 
therefore,  within  the  statute  of  frauds.  Jus- 
tice Ashe,  In  Mason  v.  Wilson,  refers  to  what 
Is  said  by  Chancellor  Kent  in  Leonard  v. 
Vredenburgh,  8  Johns.  (N.  Y.)  28,  39  (5  Am. 
Dec.  317),  which  is  as  follows:  "There  are, 
then,  three  distinct  classes  of  cases  on  this 
subject,  whijch  require  to  be  discriminated: 
(1)  Cases  in  which  the  guaranty  or  promise  Is 
collateral  to  the  principal  contract,  but  Is 
made  at  the  -same  time,  and  becomes  an  es- 
sential ground  of  the  credit  given  to  the 
principal  or  direct  debtor.  Here,  as  we  liave 
already  seen.  Is  not,  nor  need  be,  any  other 
consideration  than  that  moving  between  the 
creditor  and  original  debtor.  (2)  Cases  in 
which  the  collateral  undertalcing  Is  subse- 
quent to  the  creation  of  the  debt,  and  was 
not  the  Inducement  to  it,  though  the  sub- 
sisting liability  is  the  ground  of  the  prom- 
ise, without  any  distinct  and  unconnected 
Inducement  Here  must  be  some  further  con- 
sideration shown,  having  an  immediate  re- 
spect to  such  liability,  for  the  consideration 
for  the  original  debt  will  not  attach  to  this 
subsequent  promise.  The  cases  of  Fish  v. 
Hutchinson,  2  WUs.  94,  of  Charter  v.  Beck- 
ett, 7  Term  Rep.  201,  and  of  Wain  v.  Warl- 
ters,  ore  samples  of  this  class  of  cases.  (3) 
A  third  class  of  coses,  and  to  which  I  have 
already  alluded,  Is  when  the  promise  to  pay 
the  debt  of  another  arises  out  of  some  new 
and  original  consideration  of  benefit  or  harm 
moving  between  the  newly  contracting  part- 
ies. The  two  first  classes  of  cases  are  with- 
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In  the  atatate  of  franda,  bnt  fbe  last  ia  not 
1.  Sannd.  211«  note  2."  He  ttien  saya:  "In 
construing  tide  atatate  (onr  act  of  ISVS),  it 
may  be  IbSA  down  as  a  goieral  rnle-'tliat  a 
promise  to  anawa  for  fbe  debt;  defaolt  or 
ndscarrlage  of  another  for  which  that  other 
ranalns  ll^ile,  mnst  be  In  writing  to  satls^ 
the  statute  of  frauds ;  contra,  when  the  other 
does  not  remain  liable.'  1  SmlUi,  U  O.  371. 
But  there  are  nnmerona  exceptions  to  the 
rale."  The  learned  Justice  also  quotes  with 
approral  what  is  |Ald*b7  Judge  Pearson  In 
Stanly  t.  Hendrlcl^  36  N.  O.  86:  "The  prin- 
ciple Is  Oils:  When,  In  consideration  of  the 
loomlBe  to  pa7  the  debt  of  another,  the  de- 
fendant receives  property  and  reallzea  the 
proceeds,  the  promise  la  not  wltblnr  the  mis- 
chief provided  against;  and  the  plalntlfT  may 
recover  on  the  promlae  or  In  an  action  lor 
money  had  and  leo^ved.  For  although  the 
promise  Is  In  words  to  pay  the  debt  of  anoth- 
er and  the  performance  of  it  disc^rges  that 
debt,  still  the  consideration  was  not  for  the 
benefit  or  ease  of  the  original  debtor,  but  for 
a  purpose  entirely  collateral,  so  as  to  create 
an  original  and  distinct  cause  of  action." 

The  same  principle  was  enforced  In 
Threadgill  v.  McLendon,  76  N.  C.  24 ;  Hlcks 
V.  Critcher,  61  N.  C.  353 ;  Hall  v.  Robinson, 
30  N.  C.  66;  Draughan  v.  Bunting,  81  N.  C. 
10 ;  and  more  recently  in  Voorbees  v.  Porter, 
134  N.  C.  691,  47  S.  E.  31,  65  L.  R.  A,  736, 
where  It  was  held  that  a  creditor  may  sue 
directly  a  party  holding  a  fund  which  his 
debtor  has  dedicated  to  the  payment  of  his 
obligation,  the  transaction  not  being  within 
the  statute  of  frauds,  but  the  promise  of  the 
holder  of  the  fund  or  property  of  the  debtor 
being  an  original  one  and  not  merely  super- 
added to  that  of  the  debtor,  leaving  the  lat- 
ter also  liable.  In  the  still  more  recent  case 
of  Peele  v.  PoweU,  156  N.  G.  563,  73  S.  E. 
234,  Justice  Allen  classiflra  those  cases  with- 
in and  those  cases  without  the  statute  with 
fine  dlscrimlnatloQ,  and  It  renders  further 
discussion  of  the  matter  superfluous. 

For  the  error  In  the  charge  the  case  must 
be  tried  again. 

New  trial. 


TITBLmOTON  v.  ABIAN. 

(Supreme  Court  of  North  OaroUna.   Nov.  19, 
1913.) 

1.  BxaounoH  ({  425*)'-ExBOu!noN  AOJiinsT 
THE  PBBSOK— Judgments  on  Which  Atr- 

THOSIZED. 

Where  the  complaint  alleged  a  cause  of  ac- 
tion justifying  an  arrest  and  the  jury  in  re- 
sponse to  the  issues  found  the  facts  as  alleged, 
a  judgment,  pioviding  that,  "the  jury  having 
responded  to  the  Issues  as  copied  in  the  minutes 
of  thia  term,  now,  upon  the  verdict,  pleadings, 
exhibits,  and  admissions  of  the  pardeS]  it  is  cou- 
ridered,  ordered,  and  adjudged  that  plaintiff  re- 
cover," etc.,  made  the  flnaings  a  part  thereof 
with  BufSclent  certain^  and  formality  tbr  the  is* 


auanoe  of  an  execution  against  the  person,  if  the 
plaintiff  was  otherwiee  entitled  thereto. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  H  1224-1228;  Dec  Dig.  {  42S.*] 

2.  EzxcimoiT  a  425*)— ExECtJnoif  AoaiHSi 

THS  PbBBOIT— WHEN  AtmiOBIZKD. 

Under  BeTisal  1908,  |  62S  (Code,  |  447,  aa 
amended  by  Acts  1891,  c.  541),  providing  that,  if 
the  action  be  one  in  which  the  defendant  might 
have  been  arrested,  an  execution  against  the 
person  of  the  judgment  debtor  may  be  issued  aft- 
er the  return  of  an  execution  against  his  prop- 
erty  unsatisfied  In  whole  or  hi  part,  bnt  Uiat  no 
audi  execution  shall  issue  tmiesB  an  order 
arrest  has  been  served,  or  unless  the  complaint 
contains  a  statement  of  facts  sbowiug  one  or 
more  of  the  causes  ot  arrest  required  by  law, 
whether  such  statement  be  necessary  to  the 
cause  of  action  or  not,  to  jnstil^  an  executiDn 
against  tbo  person,  the  jnry  must  find  the  cause 
for  the  anesL 

[Ed.  Note.— For  other  cases,  see  Ex  ecu  ti  on, 
Gent  Dig.  U  1224-1228;  DKTbig.  {  4SS.*l 

3.  BxxoTTTxoir  a  483*)— BzBODnoir  AOAisiafr 
THX  PnasoN— PRSvioua  Isbuk  aho  Bmrsir 

.  or  Execution  against  PaoPESTT. 

Under  Reviaal  1008,  {  626,  providing  that,  if 
the  action  be  one  in  which  defendant  might  have 
been  arrested,  an  execution  against  bis  person 
may  be  issued,  after  the  return  of  an  execution 
against  his  property  unsatisfied  in  whole  or  in 
part,  a  motion  to  insert  in  the  judgment  an  or- 
der that  plaintiff  was  entitled  to  sutdi  an  execu- 
tion woB  properly  denied  as  premature,  especial- 
ly where  there  was  no  finding  that  defendant 
was  insolvent;  his  remedy  being  by  motion  be- 
fore the  clerk  for  such  execntiOD,  npim  return  of 
an  unsatisfied  execution  againat  property. 

[Bd.  Note.— For  other  cases,  see  Bicecution. 
Gent.  Dig.  K  1232-1236;  Dec  Dig.  8  433.*] 

4.  Execution  ft  433*)— EJxectjtioh  aoai:«st 
THE  Pebson— Denial— Review  oh  Appeal. 

Where,  upon  the  retnm  of  an  execution 
against  property  unsatisfied,  the  clerk  refuses  a 
body  execution  in  a  proper  case,  the  judgment 
creditor  may  appeal  and  have  the  eieA*s  ded- 
sion  reviewed. 

[Bd.  Note.— For  other  cases,  see  Bxeeution. 
CenL  Dig.  ||  1232-1236;  Dec  Dig.  1  433.*] 

Appeal  from  Superior  Ckmrt,  Sampson 
County;  Allen,  Judge. 

Action  by  J.  H.  Turlington  against  A.  W. 
Aman.  From  a  Judgment  In  his  favor  for 
insnffldent  relief,  plaintlfC  appeala  Affirmed. 

The  judgment  rendered  was  as  follows: 
"This  cause  coming  on  for  hearit^^  before 
Hon.  O.  H;  Alien,  Judge,  and  a  jury,  and  the 
jury  having  responded  to  the  Issoea  aa  cofieA 
in  the  minutes  of  this  term,  now,  upon  the 
verdict,  pleadings,  exhibits,  and  admlsslona 
of  the  parties,  It  la  considered,  ordered,  and 
adjudged  that  plaintiff  recover  of  the  de- 
fendant the  sum  of  $460.62,  with  interest 
from  March  18,  1007,  and  the  costs  of  thia 
action.  It  la  adjudged  that  the  plaintiff  is 
not  entitled  to  an  order  of  arrest  or  execu- 
tion against  the  person  of  the  defendant" 

This  Is  a  motion  for  execution  againat  the 
person  of  the  d^endant,  based  on  the  follow- 
ing facts:  A  W.  Aman  was  sheriff  of  Samp- 
eon  county  in  1001,  1903,  and  1006.  and  he 
was  also,  by  virtue  of  his  office,  the  treasurer 
of  the  county.  He  gave  bond  for  tlie  pw- 
formance  of  his  official  dutlee,  the  odlection 
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of  state  and  county  taxes  among  them,  with 
plaintiff  and  others  as  his  snretles.  In  Jan- 
nary,  1007.  having  defaulted,  he  executed  a 
deed  of  asaignmeDt  for  the  benefit  of, his 
creditors,  and  fled  firom  the  state.  In  the 
assignment  he  preferred  the  sureties  on  his 
official  bond,  and  then  provided  for  the  pay- 
ment of  his  general  creditors,  who,  In  the 
month  of  January,  1007,  about  five  days  aft- 
er the  execution  and  registration  of  the 
assignment,  filed  a  petition  in  the  proper 
United  States  court  to  declare  him  a  bank- 
rupt, alleging  therein  the  assignment,  with 
Its  preferences  as  an  act  of  bankruptcy. 
The  sureties,  as  a  measure  of  prudence  pre- 
ventiBg  the  setting  aside  of  the  asEdgnment 
and  saving  the  property,  so  conveyed  for  the 
benefit  of  themselves  and  the  other  creditors, 
entered  into  a  compromise  with  the  credi- 
tors who  filed  the  petition,  under  the  provi- 
sions of  which  the  latter  were  paid  off  with 
the  proceeds  of  the  property  in  the  hands  of 
the  asEdgnee,  leaving  a  balance  of  ^2,000 
unpaid,  and  of  this  amount  plaintiff  had  t6 
pay  f469.22.  Plaintiff  claims  that,  as  the 
state  and  county  taxes  were  paid  by  the 
sureties,  his  share  being  the  amount  just 
stated,  he  la  substituted  exactly  and  fully  to 
the  rights  and  remedies  of  the  creditors,  and 
entitled  to  a  peraonal  execution  against  de- 
fendant, which  was  one  of  their  remedies, 
while  defendant  insists  that,  as  the  plaintiff 
and  his  cosnretieB  gave  up  their  priori^  un- 
der the  assignment  by  the  comivomise,  which 
was  made  with  their  consent,  and  as  they 
would  have  been  fully  indemnified  but  for 
such  action  on  their  part,  they  have  waived 
their  right  to  such  an  execution.  Plalptlff 
replies  that  if  the  compromise  had  not  been 
made,  the  property  would  have  been  sacri- 
ficed, or  they  would  have  been  subjected  to 
considerable  loss  In  selling  the  Insolvent  .es- 
tate, and,  besides,  that  the  filing  of  the  peti- 
tion and  the  adjudication  of  bankruptcy  an- 
nulled the  assignment,  and,  if  not,  that  it 
would  have  been  set  aside  or  declared  void 
by  the  court  under  the  bankruptcy  act;  the 
petition  having  been  filed  within  a  few  days 
after  the  date  of  the  asstgnnwnt  Defendant 
admitted  the  debt 

Issues  were  submitted  to  the  Jury,  and 
answered  as  follows: 

"(1)  I>id  the  defendant.  A.  W.  Aman,  as 
■holfr  and  tax  collector  and  treasurer  ex  of- 
fldo  of  said  (»unty  of  Sampstm,  make  dfr- 
fault  aa  audi  officer,  and  did  he  fraudulently 
coavert  the  public  tax  mon^  to  his  own  per^ 
aonal  account  and  misapply  the  same?  An- 
swer: Yes. 

"(2)  Was  the  plaintiff  a  nretr  on  said 
bond,  and  what  amount  was  he  compelled  to 
pay  by  reason  of  t3ie  fraudulent  conduct  of 
the  defandantf  Answer:  9468.62  and  inter> 
est  from  March  18, 1907. 

Did  the  plaintiff  and  other  sureties  of 
A.  W.  Aman  direct  F.  B.  Ciooper,  assU^iee  of 
said  Aman,  to  pay  off  the  store  creators  of 
salcl  Aman  out  of  tite  order  of  praEWoiGe 


named  In  the  deed  of  asatgnment?  Answer: 

Tea. 

"(4)  What  amount  of  money  was  paid  to 
said  store  creditors  by  said  assignee  under 
the  dlrectitHL  of  the  plaintiff  and  other  sure- 
ties? Answer:  96,00a 

"(5)  Did  plaintiff  and  the  other  snreUes  of 
A.  W.  Aman  direct  Cooper,  assignee,  to  pay  off 
the  store  accounts  <tf  A.  W.  Aman  to  prevent 
A  W.  Aman  from  being  thrown  into  bank- 
ruptcy, and  s^d  deed  of  assignment  from 
being  set  aside?  Answer:  Tea." 

Plaintiff,  in  due  time,  objected  to  the  third 
and  fourth  issues  as  irrcOerant  to  the  case. 
The  court  refused  to  sign  the  Judgment  ten* 
dered  by  the  plaintiff,  directing  that  In  case 
the  debt  could  not  be  levied  out  tit  the  prop- 
erty, an  execution  against  the  person  should 
be  issued.  Judgment  having  been  entered 
without  this  clause,  plaintiff  excepted  and  ap-, 
pealed. 

Falson  &  Wright,  of  Gllnton.  for  an>el- 
lant 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  There  are  three  kinds  of  execu-' 
tlons:  One  which  Is  issued  gainst  the  prop- 
erty of  the  debtor ;  another  against  his  per- 
son: and  still  another  for  the  delivery  of  the 
possession  of  real  or  personal  property,  or 
for  such  delivery  vrith  damages,  for  unlaw- 
^ly  withholding  the  same.  Revlsal,  |  616. 
An  execution  against  the  person  of  the  debt- 
or may  be  issued,  after  the  return  of  an  ex- 
ecution against  his  property  unsatisfied,  if 
the  action  be  one  in  which  the  defendant 
ml^t  have  been  arrested.  Section  625.  Turn- 
ing to  the  provisions  In  regard  to  arrest  and 
ball,  we  find  that  a  defendant  may  b4  arrest- 
ed and  hdd  to  bail,  when  as  a  public  officer 
he  has  received  money  or  property  and  em- 
bezzled or  fraudulently  misapplied  the  same, 
or  when  he  has  been  guilty  of  any  miscon- 
duct or  neglect  in  office.  Revlsal,  I  727.  The 
complaint  In  this  case  alleges  that  defend- 
ant embezzled  or  firaudul«itly  misapplied 
public  funds  which  had  come  into  his  hands 
as  sheriff  of  the  county,  which,  of  course,  Is 
also  misconduct  in  office,  and  the  Jury,  In  re- 
sponse to  the  Issues,  have  found  the  facts  as 
alleged  in  the  complaint,  and  the  court,  in 
its  Judgment;  refers  to  these  findings,  and  ex* 
pressly  makes  them  a  part  thereof,  and  this 
is  done  with  sufficient  certainty  and  formal- 
ity for  the  issuance  of  an  execution,  if  the 
plaintiff  otherwise  is  entitled  thereto. 

[t]  But  we  do  not  tidnk  that,  in  any  view, 
the  leanest  of  the  plaintiff  should  have  been 
granted — at  least  as  a  matter  of  right— and 
this  brlngi  us  to  oomdder  the  nature  an 
execution  against  tiiB  person  and  when  it 
should  Issue.  Our  statute  once  provided 
Qiat  where  the  right  to  anest  is  detwmined 
1^  the  nature  of  the  action,  or,  in  other 
words,  where  facts  stated  In  the  complaint 
and  necessary  to  support  the  cause  of  action 
are  such  as  to  authorise  an  arrest,  no  order 
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of  arrest  need  be  obtained  before  Judgment 
in  order  to  authorize  an  execution  against 
tile  body;  and,  conTersely,  no  execntloD 
against  the  person  can  Issue  upon  a  Judg- 
ment where  no  order  of  arrest  has  been  pre- 
viously obtained  In  tbe  action,  unless  the 
facts  stated  In  the  complaint  necessarily  im- 
port liability  to  arrest,  and  unless  the  cause 
of  action  and  the  canse  of  arrest  are  identl- 
caL  If  the  grounds  of  arrest  are  extrinsic  to 
the  cause  of  action,  and  the  cause  of  action 
la  not  one  -which  of  Itself  would  entitle  the 
plalntilf  to  a  body  execution,  without  a  prior 
order  of  arrest  having  been  granted,  the  fttct 
that  the  complaint  contains  allegations  which 
would  entitle  tbe  plaintlfF  to  an  order  of  ar- 
rest will  not  authorise  the  Issuance  of  sncb 
an  ezecntlott.  It  Is  not  necessary  or  proper 
to  set  forth  such  facts  In  the  complaint,  be- 
.cauBs  tb^  constitute  no  part  of  the  cause  of 
action,  and  are  not  relevant  or  necessary  to 
be  iffoved.  8  Enc.  otTl  A  Fr.  p.  e22.  But 
this  has  been  somewhat  dianged  1^  tbe  act 
of  1891,  chapter  541,  so  as  to  nulra  it  anffl' 
doit  for  the  issuance  of  a  personal  ezeen- 
'  tion  that  the  complabit  alleges  a  cause  of  to- 
net,  "whether  the  same  be  necessary  to  the 
cause  of  action  or  not**  Pell's  Berisal,  { 
626. 

The  procedure  In  all  such  cases  has  been 
folly  discussed  and  setUed  by  tis  In  I^etford 
▼.  Emerson,  14S  N.  a  627,  SS  8.  B.  068,  10  li. 
B.  A.  (N.  S.)  86%  and  we  adhere  to  what  Is 
there  said.  Hut  case  la  in  perfect  accord 
with  Peebles  t.  Eoote,  8S  N.  a  102,  HunU^ 
T.  Hasty,  1S2N.  a2Sa438.B.844.and 
Suney  t.  Laughenonr,  97  N.  O.  320,  2  S.  E. 
48,  when  the  facts  of  the  several  cases  are 
considered,  for  they  differ  materially.  In  the 
Peebles  Case,  the  statement  of  the  cause  for 
the  arrest  was  not  an  essential  allegation  of 
the  principal  cause  of  action,  and  the  court 
refused  the  writ  because  no  order  of  arrest 
had  been  previously  served,  assigning  the 
case  to  the  second  class  of  those  In  which 
such  an  execution  can  issue,  upon  the  ground 
that  the  cause  of  arrest  Is  collateral  and  ex- 
trinsic to  the  cause  of  action.  In  the  Kinney 
Case,  tbe  cause  for  arrest  and  the  cause  of 
action  were  identical,  seduction  of  plaintiff's 
daughter,  wblch  was  found  by  the  Jury, 
which  finding  passed  Into  the  Judgment  and 
was  the  basis  of  it  The  Huntley  Case  is  In 
the  same  category ;  the  two  causes  being  the 
same,  assault  and  battery.  The  same  may 
be  said  of  Carroll  v.  Montgomery,  128  N. 
278.  38  S.  E.  874.  The  question  whether  it 
was  necessary  that  there  should  be  an  affirm- 
ative finding  by  the  Jury  of  tbe  cause  for 
the  arrest  upon  an  issue  submitted  to  them 
was  not  therefore  presented  in  those  cases, 
as  in  three  of  them  such  fact  was  found,  and 
In  the  Peebles  Case  the  court  held  that 
plaintiff  was  not  entitled  to  the  execution, 
because  there  was  no  proper  allegation  In  the 
complaint,  and  no  order  of  arrest  had  been 
served.   We  are  satisfied  with  the  reasons 


given  in  Ledford's  Oase  for  requiring  a  find- 
ing by  the  Jury  of  the  cause  for  the  arrest. 
It  is  evidently  approved  in  Stewart  v.  Bryan, 
121.  N.  C.  60,  28  S.  E.  20,  in  which  the  court 
said:  "It  will  not  do  to  carry  the  doctrine  of 
Peeples  v.  Foote,  nnder  section  447  of  the 
Code,  as  amended  by  the  act  of  1891,  to  tbe 
extent  contended  for  In  the  argument  of 
plaintiff — that,  because  there  la  an  allega- 
tion In  the  complaint,  this  fact  entitles  the 
plaintiff  to  an  execution  against  the  body  of 
the  defendant,  whether  the  plaintiff  recov- 
ered a  Judgment  against  the  defendant  or 
not  To  sustain  this  position  would  be,  in 
effect,  to  nullify  the  Constitution."  Of 
course,  the  Judgment  referred  to  is  one  based 
upon  such  a  finding  of  fact,  for  no  <me  would 
ever  suppose  that  a  plaintiff  would  be  enti- 
tled to  any  kind  of  execution  If  he  failed  to 
recover  In  the  action.  We  have  discussed 
this  matter,  because  it  might  be  inferred 
(Pell's  Revlsal,  {  625.  and  note)  that  the  Bed- 
ford Case  was  not  altogetbtf  In  barmraiy 
with  the  other  cases,  when,  as  we  have  seen, 
there  la  not  the  least  conflict  between  them, 
but  the  other  cases  fully  sustain  Ledford  v. 
Emerson.  The  following  authorities  sustain 
the  same  view:  Elwood  v.  Gardner,  46  K.  T. 
354.  355;  Smith  T.  Knapp,  30  N.  T.  SSL  As 
to  the  general  practice  in  such  cases,  8  Enc 
of  PL  ft  Pr.  p.  622  et  seq.  We  think  that 
McAden  T.  Banister, '63  N.  O.  478,  is  virtu- 
ally to  tbe  same  effect  It  was  ttiere  deter* 
mined  that  the  ri^t  to  a  body  execution  de< 
peuded  upon  what  appeared  In  the  Judgment 
Justice  Rodman  (who  was  formerly  one  of 
the  Code  Commissioners)  says  in  that  case: 
"Ttie  execution  must  be  based  on  what  ap- 
pears on  his  docket  and  nothing  else-  It 
may  be  asked.  Was  a  copy  of  the  afiSdavlt 
and  order  of  arrest  a  material  part  of  the 
Justice's  judgment  and  therefore  required 
to  be  do<^eted  with  it?  We  are  of  opinion 
that  for  the  purpose  of  enabling  him  to  is- 
sue a  personal  execution,  they  were;  for 
this  purpose  they  materially  qualified  tbe 
Judgment  and  gave  it  an  effect  it  otherwise 
would  not  have.  For  the  issuing  of  an  ex- 
ecution against  the  lands  of  the  defendant 
they  are  not  material  parts  of  the  Judgment 
as  for  this  puri>ose  they  neither  added  to 
nor  Impaired  it" 

[3, 4]  But  it  Is  unnecessary  to  prolong  the 
discussion  of  this  subject  Assuming,  for  the 
sake  of  argument  that  plaintiff  Is  entitled  to 
a  personal  execution,  his  motion  that  an  or- 
der for  it  be  Inserted  In  the  Judgment  was 
pzoperly  denied,  as  being  premature.  The 
statute  prescribes  that  such  an  execution 
can.  be  issued  only  after  a  return  of  an  exe- 
cution against  the  property  unsatisfied  in 
whole  or  in  part  Revisal,  i  625.  Hie  court 
could  not  anticipate  such  a  juncture.  There 
is  no  finding  that  the  defendant  Is  insolvent 
But  the  statute  points  out  the  remedy.  It  is 
by  motion  before  the  clerk,  upon  return  of 
the  unsatisfied  execution,  for  process  against 
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the  person.  If  he  refasea  It,  in  a  proper 
case,  plaintiff  may  appeal  and  have  bis  de- 
cision reviewed  and  rerersed.  Such  was  the 
practice  adopted  and  approved  In  Kinney  t. 
Langhenonr,  supra,  and  Huntley  t.  Hasty, 
supra,  S  Enc.  of  PI.  &  Fr.  pp.  631,  633.  We 
express  no  opinion  as  to  plaiutifTs  right  to  a 
personal  execution,  when  properly  applied 
for.  He  contends  that  his  cause  of  action  Is 
60  closely  and  intimately  connected  with  de- 
fendant's wrongful  acts,  for  which  he  could 
be  arrested,  that  they  totm  really  a  part  of 
its  "warp  and  woof,"  and  for  that  reason  he 
is  entitled  to  the  process,  citing  in  support 
of  this  view  Brandt  on  Suretyship  and 
Goarantyf  section  180,  p.  259,  and  section  177. 
Again,  it  be  observed  that  plaintiff  Is 
but  one  of  several  sureties  on  the  sheriff's 
bondt  and  the  question  is  raised  whether  be 
can  sue  alone,  and  without  them  as  Joint 
plaintiffs,  if  he  relies  upon  the  equitable 
doctrine  of  subrogation.  See  1  Brandt,  S.  ft 
G.  Ed.)  f  817,  and  notes,  especially  note 
19  and  cases ;  Hall  v.  Myers,  90  Oa.  674,  16 
S.  E.  658;  'Shddon  on  Subrogation,  S  27. 
Must  the  entire  indebtedness  be  iwld  and  all 
of  the  sureties  Join  in  one  action  against  the 
Bholfl?  Another  qnestlon  ts  whether  the 
doctrine  of  snbrogatlon  applies  to  such  a 
case  at  all,  00  as  to  invest  the  pasing  surety 
or  anreties  wltb  all  of  the  creditor's  rights 
and  r»uedles,  m  that  they  may,  as  one  of 
the  remedies,  arrest  the  defendant  fflieldon 
on  Subrogation,  Sf  86f  87. 136;  Brandt,  S.  ft  O. 
(3d  Ed.)  ii  317  (and  note),  824,  and  328;  lOng 
T.  Kirby,  28  Barb.  (N.  T.)  49.  These  and 
perhaps  other  questions  may  arise  In  the  far- 
ther progress  of  the  case,  but  we  will  ex- 
press no  opinion  upon  them  until  th^  are 
thus  reached,  and  we  are  required  to  do  so. 

There  was  no  error  in  the  judgment,  nor 
in  the  other  rulings  to  which  exception  was 

No  OTor. 


STATE  V.  ISLET. 

(Supreme  Court  of  North  Carolina.    Nor.  19, 
1918.) 

Magteb  Awn  SsBVAnr  (|  67*)— Bbeach  of 
Contract— Cbikihai,  Liability— Intent- 
Evidence. 

Where  accused  obtained  supplies  from  pros- 
ecutor on  the  promise  to  pa;  toerefor  in  labor, 
evidence  tbat  he  failed  to  perform  the  labor, 
and,  on  being  requested  to  do  bo,  replied  that 
he  "had  to  get  shoes  for  his  children,"  was  in- 
sufficient to  show  an  luteut  to  defraud  bo  as 
to  sustain  a  conviction  for  obtaining  supplies 
under  a  promise  to  pay  therefor  in  labor  and 
willfully  falling  to  perform  without  lawful  ex- 
cuse and  with  intent  to  cheat  and  defraud. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  TO;  Dec.  Dig.  S  67.*] 

Appeal  from  Superior  Court,  Randolph 
Oounty;  Long,  Judge. 

David  Isl^  was  convicted  of  obtaining 
supplies  under  a  contract  to  pay  therefor  in 


labor  and  not  fumisblng  tb»  labor,  and  he 
appeals.  Reversed. 

The  defendant  was  indicted  tmder  the  fol- 
lowing bill  of  Indictment :  "The  Jurors  for 
the  state,  upon  thdr  oaths,  present  that 
David  Isley  on  the  1st  day  of  Juu6,  A.  D. 
1912,  did  willfully  and  nnlawfuUy  and  with 
Intent  to  cheat  and  detrand  J.  A.  Ellis  oMaln 
certain  advances  in  money,  fertilizers,  com, 
flour,  provialonB,  goods,  wares,  and  merdian- 
dise  firom  said  3.  A.  Bills,  upon  and  by  color 
of  a  certain  promise  and  agreement  that  the 
said  David  Isley  would  begin  work  and  labor 
for  said  J.  A.  Ellis,  from  whom  said  David 
Isley  obtained  said  money,  goods,  provisions, 
merchandise,  etc,  and  the  said  David  Isl^ 
making  said  promise  and  agreement  did  un- 
lawfully and  willfully  fall  to  commence  and 
complete  said  work  as  aforesaid  according  to 
contract  without  a  lawful  excuse,  contrary  to 
the  form  of  the  statute  in  such  case  made  and 
provided."  The  defendant  entered  the  plea 
of  not  guilty,  and  on  the  trial  the  following 
evidence  was  introduced:  J.  A.  Ellis,  witness 
for  the  state,  testified  that  defendant  was  his 
tenant;  that  he  let  defendant  have  certain 
advances  in  merchandise,  etc,  upon  defend- 
ant's  promise  to  pay  for  same  in  work;  that 
defendant  failed  to  do  said  work,  and  when 
witness  asked  him  why  he  did  not  come  and 
do  the  work,  defendant  said  that  he  had  to 
get  some  shoes  for  his  children.  State  resteo, 
and  the  defendant  demurred  to  the  evidence 
and  moved  to  dismiss  under  the  act  of  1913. 
Motion  overruled;  defendant  excepted.  There 
was  a  verdict  of  guilty,  and,  from  the  Judg- 
ment pronounced,  the  defendant  appealed. 

B.  0.  Edly,  of  Asheboro,  for  appellant  At- 
torn^ General  Blckett,  for  the  States 

ALLEN,  J.  O^e  dedslon  of  this  appeal  is 
controUed  by  State  v.  Griffin,  154  N.  C.  611, 
70  S.  E.  292,  in  which  the  statute  under  which 
the  defendant  is  indicted  was  fully  discussed 
in  an  elaborate  and  learned  opinion  by  Asso- 
ciate Justice  Brown,  and  upon  the  authority 
of  that  case  the  Judgment  Is  reversed,  with 
directions  to  dismiss  the  action  under  chap- 
ter 73,  Public  lAWB  of  1818L 

Reversed. 


MARTIN  V.  CLEGG. 

(Supreme  Oonrt  of  North  Carolina.    Nor.  19, 

1913.) 

L  Landlobd  and  Tenant  (J  196*)— Rent- 
Failure  TO  Dblivsb  Possession— Daicaqbs 
— "Rbntai.  Value." 

The  landlord  on  breach  of  a  contract  by 
failure  to  pay  rent  and  on  a  holding  over  by 
the  tenant  Is  not  confined  to  the  rent  stipulated 
ID  the  lease,  but  may  consider  the  fair  rental 
value  of  the  property;  Bucb  "rental  value"  be- 
ing,  not  the  probable  profits  that  might  accrue 
to  the  landlord,  but  the  fair  rental  value  as  as- 
certained by  proof  of  what  the  premises  would 
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loit  for,  or  of  facts  from  which  the  fitlr  lental 
Talne  iniclit  be  detennined. 

[Bd.  Mote.— For  other  eases,  W«  Landlord  and 
Tenant,  Cuit  X>If.  H  787-740;  Dee.  Dlff.  S 

For  other  deSnitkas,  see  Worda  and  Phraaea, 

vol.  7,  p.  6094.J 

2.  Landlord  and  Tenant  (f  2S6*)—Eiamx- 

NATION— BaiNOINQ  OUT  WHOIA  TKANSAO- 
TION. 

In  ft  landlord's  action  to  recover  the  pos- 
■esflion  of  leased  property  from  the  tenant  hold- 
ing over,  where  the  landlord  was  permitted  to 
show  that  the  fair  rental  value  of  the  premises 
from  November  1.  1900,  to  January  1,  1913, 
above  the  stipulated  rental  was  a  certain 
amoant,  it  was  error  to  exclude  defendaafs 
evidence  that  the  rental  value  since  November 
1, 1909,  was  much  lees  than  that  claimed  by  the 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  H  1187.  1183-1107,  UOO- 
1204:  Dec.  Dig.1 

AK>eal  from  Saperlor  Oonrl;  OnllfoiU 
Oonnty;  Peebles,  Jndge. 

Action  by  H.  T.  Martin  against  W.  F. 
Ol^S-  Jn^mmt  for  plaintiff,  and  defoid- 
ant  appeals.   New  trial. 

CivU  action  tried  upon  these  issiiea:  1. 
What  sum,  if  anything,  Is  the  plaintiff  enti- 
tled to  recover  of  the  defendant  on  account 
of  rents  aa  stipulated  in  the  contracts?  An- 
swer: 92,663.56.  Z  Did  the  defendant  com- 
mit a  breach  of  his  contract  by  failure  to 
pay  rents,  as  agreed  In  the  tx)ntract?  An- 
swer: Tes.  3.  If  80,  what  sum,  if  anything, 
is  the  plaintiff  entitled  to  recover  of  the  de- 
fendant, by  way  of  damages  for  wrongful 
detention  of  the  premises  in  controreray? 
Answer:  Nothing.  4.  Did  the  defendant,  by 
hie  conduct  and  delay  for  six  years  or  there- 
alMuts,  waive  the  penalty  stipulated  in  the 
contract?  Answer:  Yes.  6.  If  not,  what 
sum,  if  anything.  Is  the  defendant  entitled  to 
recover  of  the  pallntlff,  on  account  of  the 
penalty,  $20  per  month,- stipulated  In  the  con- 
tract? Answer:  Nothing.  6.  Did.  the  de- 
fendant, before  breach  of  his  contract,  install 
in  Martin's  building  radiation  as  alleged? 
Answer:  No.  The  defendant  excepted  and 
appealed  from  the  Judgment  rendered. 

A.  Lk  Brooks,  of  GreaudKiro,  for  appellant 
Kins  ft  Kimball,  of  Oieouhoro,  for  appellee 

BROWN,  J.  This  action  is  brought  to  re- 
cover the  possession  of  certain  property 
known  as  Clegg's  Hotel  In  the  dty  of  Greens- 
boro. On  October  29,  1909,  defendant  was 
served  by  the  sheriff  with  a  written  notice 
by  the  plaintiff  to  vacate  the  premises,  for 
neglect,  after  due  notice,  to  make  payments 
of  rent  as  stipulated.  Defendant,  in  con- 
sequence of  this  notice,  refusing  to  vacate, 
but  continuing  In  possession,  action  was  in- 
stituted in  the  superior  court  on  August  28, 
1911,  to  eject  the  defendant  and  to  recover 
damages  for  his  holding  over. 

Tttere  are  29  assignments  of  error,  but  it 
Is  necessary  to  consider  (mlyUieflfteentli,  six- 


teenth, and  seventeenth.  These  ascdgnments 
show  error  upon  the  part  of  the  court  because, 
as  stated  in  the  brief  of  defendant,  "after 
he  had  opened  the  door,  and  permitted  plain- 
tiff to  show  what  the  reasonable  rental  of 
the  property  was  from  July,  1909,  to  Jannaiy 
1, 1013,  declined  to  permit  the  defendant  to 
testify  with  relation  to  the  location  of  the 
place,  and  that  It  was  so  situate  that  yon 
could  not  always  keep  it  rented,  and  that 
there  was  not  alwa^  a  continuous  demand 
for  the  stores,  and  that,  in  fact,  for  about 
three  years  of  the  time,  one  of  the  stores  was 
not  i^ted."  This  extract  from  the  brief  is 
borne  <mt  by  tlie  record.  Defendant  was 
Bwozn  as  a  witness  in  his  own  behalf,  and 
upon  the  question  as  to  the  actual  rental 
valne  of  the  property  after  October,  lOM,  bSs 
connsel  asked  him  how  mudi  the  storeroom 
was  vacant,  and  he  answered,  'Three  years." 
This  was  excluded.  The  witness  was  then 
asked:  "Q.  Is  it  a  place  where  yon  can  al- 
ways ke^  it  rented?^  Objection  by  plaintiff. 
Sustained.  Exception  by  defendant  And 
again:  "Q.  Is  there  a  demand  for  that  aton 
conttnaonsly  at  that  rental?"  Objection  by 
plaintiff.  Objection  stistalned.  Defendant 
en^ts. 

[1]  The  conrt  diarged  the  Jniy:  "If  yon 
do  not  find  that  he  had  forfeited  bis  con- 
tract,  had  broken  its  contract  why  then  the 
plaintiff  would  be  entitled  to  recorer  simply 
the  stipulated  price,  $92.61  a  month.  Bat  it 
yon  are  satisfied  by  the  greats  w^i^t  of 
evidence  that  the  defendant  had  broken  his 
contract  by  not  paying  the  rent,  thai,  from 
that  time  after  he  was  notified  and  held  over, 
the  pl^tlff  would  be  oititled  to  recover 
what  was  a  reasonable  rental  value  of  the 
property.  To  get  at  that  you  will  itava  to 
take  the  evldNice  of  the  witnesses,  ti^ether 
with  the  stipulated  price,  that  is  some  evl- 
dCTce  of  what  it  was  worth,  but  it  is  not 
binding."  Again  at  the  request  of  the  plain- 
tiff, the  court  charged:  "The  court  diarges 
you  that  it  you  shall  find  that  the  defendant 
committed  a  breach  of  his  contract  as  al- 
leged, then  the  plalntifl  would  be  eatltled  to 
recover  from  the  ttme  of  such  breach  the  fair 
market  value  of  the  premises,  as  you  may 
find  the  same  to  be  from  the  evidence,  and 
by  its  greater  weight." 

There  Is  no  donbt  the  Jury  well  understood 
that  after  October,  1909.  when  the  notice  to 
vacate  was  served,  that  in  assessing  the 
rents,  they  were  not  to  be  confined  to  that 
stipulated  In  the  contract  of  lease,  but  were 
permitted  to  consider  under  the  first  issue 
what  was  the  fair  rental  value  of  the  prop- 
erty. The  rule  is  recently  stated  by  this 
court  In  Sloan  r.  Hart,  160  N.  a  270,  03  S. 
E.  1039,  21  L.  R  A.  (N.  S.)  230,  134  Am.  St 
R^.  911,  as  follows:  "By  rental  value  Is 
meant  not  the  probable  profits  that  ml^t  ac- 
crue to  plaintiffs,  but  the  value,  aa  ascer- 
tained by  proo^  of  what  the  piunlsea  would 
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rent  for,  or  by  evidence  ot  ottier  facta  from 
which  the  fair  rental  value  may  be  deter- 
mined." 

[t]  The  testimony  rejected — ^tbat  defendant 
was  unable  to  find  occopanta  for  the  store- 
rooms for  three  years;  that  the  place  is 
one  not  readily  rented  and  not  much  In  de- 
mand— la  very  pertinent  upon  the  fair  rental 
value  of  the  property.  The  plaintiff  was  per- 
mitted to  testify:  "That  the  fair  rental  valne 
of  the  premises  from  November  1,  1909,  to 
January  1,  1913,  over  and  above  the  rental 
stipulated  In  the  lease,  la  $1,529.64."  Why 
the  defendant  should  be  prohibited  from 
proving  that  the  rental  value  since  November 
1,  1909,  is  much  less  than  claimed  by  the 
plaintiff,  vre  are  unable  to  see.  The  court 
erred  In  excluding  sach  wideaoa  iqpoii  the 
part  of  the  d^endant. 

New  trial. 


Wmm  SEWING  MACH.  CO.  T.  I.  w. 
BULLOCK  &  CO. 

(Sapreme  Court  of  North  Carolina.   Nov.  19, 
1913.) 

Salkb  a  881*)— BacACH  of  Gohtbaot— Bub- 
DBN  or  Paoor— Fbaud  as  Dwtvsm. 

Where,  In  a  seller's  action  for  the  breach 
of  a  contract  for  the  sale  of  aewing  machineB, 
the  defense  was  that  the  contract  was  procur- 
ed by  fraudulent  representations  of  plaintiffs 
agent,  tiie  burden  was  on  defendants  to  prove 
that  they  were  Induced  to  contract  such 
representations,  that  in  consequence  thereof 
the7  declined  to  perform,  that  such  represen- 
tations were  calculated  to  deceive,  and  did  de- 
ceive, and  that  defendants  lost  somethins  there* 
by. 

[Bd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  (  1095;  Dec.  Dig.  {  381.*} 

Appeal  from  Superior  Conrt;  OranviUe 
County ;  Peebles,  Judge. 

Action  by  the  White  Sewing  ifochlne  Com- 
pany against  I.  W.  Bullock  &  Co.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

Hicks  ft  Stem,  of  Oxford,  and  T.  T.  Hicke, 
of  Henderson,  for  appellant  B.  S.  Boyster, 
of  Oxford,  for  appelleea. 

HOKE,  J.  The  action  was  to  recover  for 
breach  of  contract,  evidenced  by  written  or- 
der, for  the  sale  of  150  sewing  machines  at 
the  price  of  $26,  of  date  October  12,  1910. 
The  defendants  admitted  the  execution  of 
the  contract  allied  and  offered  proof  tend- 
ing to  ^ow  that  the  same  was  procured  by 
the  ftilae  and  fraudulent  representations  of 
llie  plaintiff's  agent  At  a  former  trial  of 
the  cause,  the  judge  below  being  of  opinion 
that  there  was  no  evidence  tending  to  sup- 
port defendants'  position,  there  was  recovery 
by  plaintiff.  On  appeal,  this  ruling  was  re- 
versed, and  in  an  opinion  by  Associate  Jus- 
tice Walker,  containing  a  full  statement  of 
the  facts  and  the  prtndplea  of  law  anpUcable, 
It  was  heU  that  the  laana  as  to  ftaad  most 


be  submitted  to  the  ^ry.  See  case  reported 
In  161  N.  C.  1,  76  S.  B.  634.  This  opinion 
having  been  certified  down,  there  was  ver- 
dict on  the  issue  for  defendants,  and  from 
Judgment  on  the  verdict  the  iffeaent  appeal 
Is  taken. 

The  evidence  on  the  part  of  the  defendants 
tending  to  establish  the  alleged  fraud  Is  sub- 
stantially the  same  as  before,  except  that  It 
now  is  rather  more  explicit  and  direct  and 
there  are  some  additional  supporting  facta; 
and,  while  th^e  was  much  testimony  In  con- 
tradiction on  the  part  of  the  plaintiff,  the 
Issue  has  been  fairly  submitted  to  the  Jury, 
under  the  principle  laid  down  as  controlling 
on  the  former  appeal,  and  we  find  no  reaacm 
for  disturbing  the  results  of  the  trial. 

It  was  urged  in  the  argument  for  plalntltt 
that  the  facts  In  evidence  tended  clearly  to 
establlah  that  tbe  defmdants  had  decided  to 
break  their  contract  before  they  were  aware 
of  the  facts  conatltnting  the  alleged  fraud, 
and  that  these  facts,  therefore,  should  not  be 
available  on  the  lasae;  but  then  was  di- 
rect evidence  on  the  contrary  offered  by  ttie 
defendants,  and,  in  the  Charge,  the  disputed 
fact  invQlved  in  this  position  was  expressly 
referred  to  the  jury,  and  it  was  determined 
against  the  plaintiff. 

Again,  it  was  insisted  ttuit  it  was  not 
shown  that  defendants  wore  in  any  way 
damaged  by  reason  of  the  alleged  fraudulent 
representations.  Undoubtedly  It  is  a  cor- 
rect general  proposition  that  fraud  without 
resultant  damages  does  not  form  the  basis 
for  a  cause  of  action ;  but,  if  it  be  conceded 
that  the  principle  applies  here,  there  was 
evidence  of  the  defendants  tending  to  show 
such  damage,  and  the  charge  of  the  court 
was  in  express  recognition  of  plaintiff's  po- 
sition. On  this  question  the  Jury  were  di- 
rected as  follows:  "Now,  upon  that  issue  the 
burden  is  upon  the  defendants  to  satisfy 
you  by  the  greater  weight  of  evidence  that 
tbey  were  induced  to  sign  that  order  by  the 
false  and  fraudulent  representations  of  Mr. 
Massey,  and  that  In  consequence  of  those 
false  and  fraudulent  representations,  tbey  de- 
clined to  perform  that  contract  and  that 
those  false  and  fraudulent  representations 
were  calculated  to  deceive,  and  did  deceive 
and  Intended  to  deceive,  and  that  the  defend- 
ants lost  something  thereby." 

On  careful  i>erusal  of  the  record,  we  find 
no  reversible  error,  and  the  Judgment  for  de- 
fendants must  bo  affirmed. 

Affirmed. 


McIVEB  V.  SEABOARD  AIR  LINE  RT. 

(Supreme  Court  of  North  Carolina.    Nov.  19, 
1918.) 

1.  Landlobd  and  Tbhakt  (}  296*) — Summabt 
BsMEDiEB— Ejectment. 

A  summaryproceedlng  in  ejectment  under 
Landlord  and  Tenant  Act  ReviSal  1005,  i 
2001,  and  the  following  section^  to  oust  ten- 
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ants  holdinff  over  after  the  expiration  of  their 
term,  can  only  be  maintained  iriiere  tb«  rela- 
tloo  of  landlord  and  tenant  exists  between  the 
parties. 

tEd.  Not«^— For  other  cues,  see  Landlord 
and  Tenant.  Gent  Dir.  H  im-1276.  1283; 
Dec  Dig.  {  296  •] 

2.  Landlobd  and  Tenant  if  808*)  —  Sitm- 

tCABT  EjECTMBNT  —  PBOCUDINGB  —  SUFFI- 
CIENCY  OF  EVIDESCE. 

Evidence,  in  a  aummary  prooeedinf  in  eject- 
ment under  the  landlord  and  tenant  act,  held 
not  to  show  that  the  relation  of  landlord  and 
tenant  exiated  between  the  parties. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tecant,  Cent  Diff.  {S  1314-1313;  Dec 
Dig.  i  308.*] 

8.  Landlobd  and  Tenant  (S  815*)— Summary 
Pboceedihqs—AfpeaI/— Dismissal  or  Fbo- 

CBEDINOS. 

If  the  relation  of  landlord  and  tenant  is 
not  shown  to  exist,  so  that  a  summary  pro* 
ceedlng  in  ejectment  under  Landlord  and  Ten- 
ant Act,  Revlsal  190S,  f  2001,  and  the  foUow- 
ing  accaons  could  not  be  maintained,  the  pro- 
ceeding should  be  dismissed  by  the  superior 
court,  on  appeal  from  the  justice  of  the  peace, 
and  plaintiff  required  to  brln^  ejectment  in  the 
superior  court  if  he  claims  title;  a  new  action 
being  necessary  even  though  the  superior  court 
had  general  jurisdiction  of  both  actions. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  {{  1328-1335;  Dec 
Dig.  S  315.*] 

Clark,  G.  J.,  dissenting  in  part 

Appeal  from  Superior  CJonrt,  Left  County; 

Bragaw,  Judge. 

Summary  proceedings,  under  Landlord  and 
Tenant  Act,  Bevlsal  1906,  I  2001  et  seq., 
by  t>uDcan  B.  Mclver  against  ttie  Sea- 
board Air  Line  Railway,  before  a  Justice. 
From  a  Judgment  in  the  Superior  Court  dis- 
mlsalng  the  proceeding  on  appeal,  plain tUf 
appeals.  Affirmed. 

At  the  conclusion  of  the  evidence,  the 
court  held  that  the  title  to  land  was  In  con- 
troversy,  and  that  the  Justice  of  the  peace 
had  no  jurtedlctton  under  the  landlord  and 
tenant  act,  and  dismissed  the  proceeding. 
Plaintiff  excepted  and  appealed. 

.  A.  A.  F.  Seawell  and  C.  L.  WUllams.  both 
of  Sanford,  and  L.  D.  Robinson,  of  Wades- 
boro.  for  appellant  Walter  H.  Nral,  of  Lau- 
rinbui^,  for  app^ee. 

BROWN,  J.  [1]  The  summary  remedy  in 
ejectment  provided  by  the  statute  for  the 
ousting  of  tenants  who  hold  over  after  the 
expiration  of  the  term  is  restricted  to  cases 
where  the  relation  between  the  parties  is 
that  of  landlord  and  tenant  Banser  v*  Mor- 
rison, 146  N.  a  248,  59  S.  a  603;  McCombs 
T.  Wallace,  66  N.  G.  481;  Hnghes  v.  Mason, 
84  N.  O.  472. 

As  said  in  McDonald  T.  Ingram,  124  N.  G. 
274,  32  S.  E.  677:  "The  only  question  the 
court  can  try  under  the  statute  in  this  pro- 
ceeding is;  'Was  the  defendant  the  tenant 
of  Qm  plaintiff,  and  does  she  hold  orer  after 
the  expiration  of  the  tenancy?* " 


There  is  no  evidence  whatever  of  a  tenancy 
In  this  case. 

Hm  most  that  we  can  make  out  of  the  eri- 
den4»,  taking  it  tai  its  most  farorable  view 
for  Uie  plaintiff,  Is  that  the  amall  piece  of 
land  in  controTersy  la  covered  by  a  part  of 
the  defenjlant's  cotton  platform  In  Sanford; 
that  it  was  originally  constructed  by  the 
Cape  Fear  ft  Yadkin  Vall^  Railway  Com- 
pany; that  the  plaintiff  claimed  the  land, 
but  that  It  was  vacant  and  unoccupied  by 
any  one;  that  the  plaintiff  told  Fry  to  go 
ahead  and  construct  his  platform  over  the 
property;  that  It  was  his  property.  There 
Is  no  evidence  that  the  Cape  Fear  ft  Tadkln 
Valley  Railway  Comimny  or  this  def«idant, 
or  any  one  duly  authorized,  ever  rented  the 
property  from  the  plaintiff,  or  claimed  un- 
der him.  Not  even  nominal  rent  has  ever 
been  claimed  by  the  plaintiff  or  paid  by  the 
defendant  The  plaintiff,  being  asked  when 
this  Indefinite  and  uncertain  transaction  took 
place,  says:  "I  have  used  every  ^ort  to 
definitely  state  vihea  this  transaction  took 
place,  but  I  cannot  do  that  My  best  Imprea- 
sion  U  that  It  was  *96^  *97,  possibly  HSL  I 
do  not  think,  now,  It  was  as  late  as  ISdS^** 
There  is  evidence  that  at  that  time  ttie  prop- 
erty was  claimed  and  possessed  by  the  de- 
fendant under  a  deed  from  John  Scott  to  the 
Baldgh  ft  Angosta  Air  line  Ballzoad  dated 
July,  1876. 

[2]  Tt»  evldenoe  Is  not  snfflduit  to  ^ve 
that  the  defendant  company  erer  held  pos- 
session of  the  property  as  a  licensee  of  the 
plaintiff;  much  less  as  a  tenant  There  is 
no  evidence  that  this  defendant  claims  under 
the  Cape  Fear  ft  Yadkin  Valley  Bailmy  or 
succeeded  it 

[I]  We  think  it  the  plalntlfl  claims  title,  be 
should  pursue  his  action  of  ejectmoit  against 
the  defendant  in  the  superior  court 

Affirmed. 

CLARE,  O.  J.  (dissenting  In  parQ  concurs 
In  the  opinion  of  BBOWN,  except  in  the 
Intimation  in  the  last  paragraph  that  the 
plaintiff  may  be  put  out  of  court  for  want  of 
Jurisdiction  and  bring  a  new  action  in  the 
superior  court  It  is  contrary  to  the  sf^t 
of  our  present  system  of  procedure,  when  a 
case  has  gotten  In  the  superior  court  by  ap- 
peal, or  otherwise,  to  put  the  plaintiff  out  of 
that  court  which  has  full  Jurisdiction  of  the 
cause,  because  of  defect  of  Jarlsdiction  In  the 
lower  court,  and  tell  him  to  come  back  into 
the  same  court  in  another  method.  Cui  bono 
shall  this  be  done  when  he  is  already  In  the 
proper  court?  The  superior  court  is  a  court 
of  general  Jurisdiction.  When  a  case  had 
been  tried  In  a  lower  court  and  gets  Into 
that  court  by  appeal,  the  court  is  seized  of 
full  Jurisdiction,  and  should  proceed  to  dis- 
pose of  the  cause  an  the  merits.  This  has 
been  required  statute  whm  the  appeal  is 
from  the  clwk  to  the  supwior  court  The 


"For  outer  oasss  ses  ssms  topio  snd  sscUim  NUHBBB  la  Dee.  Dig.  ft  Am.  Dig-  Ksy-Ho.  Series  ft  iUp'r  Indcus 

Digitized  by  Google 


N.  C.) 


CA^fNON-TORRENCE  00.  r.  MARLOTT 


1109 


spirit  of  the  Constitution  Is  the  same  when 
the  appeal  Is  from  any  other  trlbnnal  to  the 
superior  court  It  is  true  the  practice  has 
been  usually  otherwise,  but  not  uniformly. 
McMillan  T.  Beeves,  102  N.  C.  6S9,  9  8.  B. 
449,  and  other  cases  dted  In  Wilson  t.  Ins. 
Co.,  155  N.  a  177,  71  S.  B.  79.  But  such 
practice  It  seems  to  me  ahonld  not  be  fol- 
lowed. 

This  point  has  heretofore  been  discussed  in 
State  v.  McAden,  162  N.  C.  678,  77  8.  B.  298, 
citing  Cheese  Co.  v.  Pipkin,  155  N.  G.  401,  71 
S.  E.  442,  37  L.  R.  A.  (N.  8.)  606;  Unitype  Co. 
V.  Aschraft,  156  N.  C.  71,  71  8.  E.  61;  Wilson 
V.  Ins.  Co.,  155  N.  C.  177,  71  S.  E.  79.  It  may 
be  that  if  the  matter  is  called  to  the  atten- 
tion of  the  Legislature  appropriate  i^clsla- 
tion  may  be  had  in  conformity  to  the  Con- 
stitution and  the  spirit  of  our  present  pro- 
cedure, as  has  been  done  in  regard  to  ai>> 
peals  from  the  clerk  to  the  superior  court. 
Or  the  court  may  some  day  so  bold,  for  legis- 
lation ought  not  to  be  necessary  under  our 
Constitution. 

The  present  practice  In  that  matter  has  not 
been  required  by  any  statute,  or  by  any  pro- 
vision of  the  Constitution.  It  has  been  mere- 
ly the  following  by  the  courts  of  the  proce- 
dure which  was  very  proper  under  the  for- 
mer system  of  practice.  The  court  at  any 
time  can  refuse  to  longer  follow  it,  or  the 
Legislature  may  require  that  the  practice 
In  this  respect  eihaU  conform  to  the  qdrlt  of 
our  modem  procedure. 


OANNON-TORRENCB  CO.  et  aL  t. 

MARLOTT  et  al. 
Appeal  of  80UTHERN  POWER  CO. 

(8apreme  Court  of  North  GarolinB.    Not.  19. 
1913.) 

TRIAI.   (I  253*)— INBTIUOTIOKS— APPLICABIL- 

iTT— Evidence. 

Where,  in  garnishment  of  $56,  which  de- 
fendant was  claimed  to  owe  M.,  defendant  claim- 
ed that  It  was  not  indebted,  in  that  M.  bad  de- 
frauded it  out  of  $95  by  forging  vouchera  upon 
defendant  for  W.,  and  collecting  money  ostensi- 
bly to  reimburse  M.  for  paying  the  vouchers  to 
W.,  there  was  some  evidence  that  W.  anthorlzed 
H.  to  collect  his  bill  from  defendant,  which  only 
emonnted  to  $63,  an  Instruction  that,  if  M.  was 
W.'b  agent  to  collect  his  bill,  the  $55  belonged 
to  M.  was  erroneous  for  ignoring  the  $32  wmch 
M.  wrongfully  obtained. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  H  613-623;  Dea  Dig.  |  253.*] 


Appeal  from  Superior  Courts  Meclclenburg 
County;  Webb,  Judge. 

Action  by  the  Cannon-Torrraice  Company 
and  H.  A.  Bhyne  against  W.  H.  Marlott  and 
others.  In  whl^  the  Southern  Power  Com* 
pany  was  summoned  as  garnishee.  From  a 
judgment  for  plaintiffs,  the  garnishee  ap- 
peals. Rerased,  and  new  trial  ordered. 

Two  actions  were  commenced  before  a 
Jnstlee  of  ttie  peace  'agaiust  the  defendants, 
one  In  fhTor  of  the  Oannon-Torrence  Com- 


pany, and  the  other  In  favor  of  H.  A.  Rhyne, 
and  were  tried  on  appeal  In  the  superior 
court  When  the  cases  were  called,  they 
were,  by  order  of  his  lumor,  consolidated 
and  tried  together. 

The  plalntllfs  brought  their  actions  against 
the  defendant  W.  H.  Marlott,  and  at  the 
same  time  Issued  attachments  or  gamlsbment 
against  any  funds  in  the  hands  of  the  South- 
ern Power  Company  that  might  be  due  Mar- 
lott Marlott  had  been  employed  by  the 
Southern  Power  Company  as  a  patrolman  of 
Its  power  lines  at  Moimt  Holly,  at  a  salary  of 
$55  per  month.  At  the  time  of  the  commence- 
ment of  these  suits,  and  the  Issuing  of  the 
attachment  against  the  Southern  Power  Com- 
pany, Marlott  had  Just  lost  or  qnlt  bis  Job, 
and  It  was  the  intention  of  the  plaintiffs  to 
attach  his  salary  of  $55  for  the  last  oionth 
he  had  worked,  to  wit,  August  1912.  The 
Southern  Power  Company  filed  Its  return  to 
the  notice,  denying  that  it  was  Indebted  to 
Marlott  In  any  sum  whatsoever.  The  power 
company  admitted  that  Marlott  had  not  been 
paid  his  salary  of  $65  for  August,  1912,  but 
undertook  to  show  that  by  means  of  fraud 
and  false  vouchers  he  had  o'btalned  from 
the  power  company  an  amount  greatly  In 
excess  of  this  $55,  and  contended  that  it 
should  be  allowed  to  set  these  amounts  off 
against  Its  Indebtedness  to  Marlott 

There  was  evidence  tending  to  prove  that, 
in  the  course  of  his  employment  at  Mount 
Holly,  Marlott  frequently  had  occasion  to  use 
teams  in  patrolling  the  lines  of  the  power 
company.  These  teams  he  hired  from  one 
Alex  West  He  was  supposed  to  pay  for 
these  teams  ont  of  funds  In  his  hands,  and 
obtain  a  receipt  or  voucher  from  West  for 
the  amount  paid.  Marlott  would  present 
this  voucher  or  receipt  of  West  to  the  audi- 
tor of  the  power  company,  and  the  power 
company  would  then  reimburse  htm  the 
amount  shown  by  the  voucher  to  have  been 
paid  West  Until  Marlott  lost  his  Job,  the 
Southern  Power  Company  was  under  the  be- 
lief that  Marlott  had  been  paying  West  cash 
for  the  teams  be  hired,  and  getting  the 
money  back  from  the  power  company  In  the 
manner  indicated;  but  at  this  time  West 
came  over  to  the  Charlotte  office  of  the 
power  company,  and  Informed  its  general 
manager  that  he  had  a  bill  against  the  power 
company  for  about  $60,  for  teams  furnished 
Marlott  This  was  Just  before  Marlott's 
salary  check  for  the  month  of  August  had 
been  paid  him.  It  then  developed  that,  lu- 
sted of  paying  for  the  teams,  as  the  power 
company  had  supposed,  Marlott  had  been 
charging  them  to  the  power  company.  The 
vouchers  or  receipts  which  he  had  been  pre- 
senting to  the  power  company  purporting  to 
represent  money  he  had  paid  out  in  its  be- 
half to  West  for  these  teams,  and  purporting 
to  be  signed  by  West,  had  not  been  signed  by 
West  at  all,  but  had  been  forged  by  Marlott 
The  amount  obtained  by  Marlott  on  account 
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of  these  false  Tonchera  amounted  to  oyer  $96. 
When  the  power  company  discovered  that  It 
owed  West  over  $60  on  account  of  teams, 
whldi  Uarlott  repieaented  to  it  that  he  had 
paid  for,  and  when  It  dlscoTsred  that  Uaz^ 
lott  had  defftinded  It  of  over  $95,  It  refoaed 
to  pay  Harlott  hla  salary  of  $65  for  Aagust, 
1912 ;  Hie  salary  being  less  than  the  amomt 
obtained  by  Mailott  team  ttie  power  com- 
pany. 

The  claim  of  West  against  the  power  com- 
pany  for  hire  of  teams  remaining  nnpald 
amounted  to  $63.26,  whldi  was  settled  by  the 
payment  of  $60. 

There  was  evidence  oa  the  part  of  the 
plalntUtB,  whldi  was  controrerted  by  the  de- 
fendant, tliat  Harlott  was  authorised  by 
West  to  collect  bis  claim  of  $6S^ 

His  honor  dmrged  the  Jory,  among  other 
things,  as  follows:  "So,  gentlemen,  it  all 
tnms  to  Oie  (ineetton  of  agency.  If  yon 
find  that  Uarlott  was  the  agent  of  West,  and 
West  authorised  him  to  collect  this  money 
tai  the  way  and  manner  It  was  done,  and 
Bforlott  went  and  got  the  mon^  as  agent  of 
West;  and  West  anthorlsed  him  to  do  It,  and 
he  failed  to  pay  it  to  West,  why*  then,  the 
coart  thaiges  yon  that  the  poww  company 
was  no  longer  Indebted  to  West,  and  that 
the  $66  belonged  to  Marlott  Bat  If  yon  and, 
as  I  say.  that  West  did  not  anthwlse  Mar- 
lott to  collect  this  money  in  tiw  way  and 
maimer  he  did ;  If  yon  find  that  be  did  not 
autisorise  Uarlott  to  sign  hla  name  to  these 
Touchers — why,  then,  the  court  charges  yba 
that  Uarlott  would  be  Indebted  to  the  power 
company,  and  the  plaintiff  conld  not  recover." 

The  Jury  returned  the  following  verdict: 

"CI)  Was  the  defendant,  the  Sonthem  Pow- 
er Company,  in  Oie  fwoceedlngs  of  attain- 
ment and  gamlsbmait  In  tills  action,  In- 
debted to  the  defendant,  Uarlott,  In  the 
Bom  of  $56,  or  any  sum?  Answer:  Tes;  $56. 

"(2)  Is  the  defendant,  the  Southern  Power 
Company,  Indebted  to  plaintiflbT  It  so.  In 
what  amount?  Answer:  $58." 

Judgment  was  rradered  In  favor  of  ttie 
plalntlfts,  and  the  power  company  excepted 
and  appealed. 

Osborne,  Cocke  &  Robinson,  of  Charlotte, 
for  appellant  Brevard  Nixon  and  Campbell 
Fetner,  both  of  Charlotte,  for  appellees. 

ALLEN,  J.  The  plalDtlffs  claim  that  Mar- 
lott,. an  employe  of  the  defendant  power 
company,  Is  Indebted  to  them,  and  they  seek 
to  collect  their  debt  by  attaching  $55,  which 
they  allege  the  power  company  owes  Mar- 
lott as  salary  for  the  month  of  August,  1912. 
The  power  company  dKiles  that  It  owes  Mar- 
lott any  sum,  because  It  says  he  wrongfully 
collected  and  misappropriated  $95  belonging 
to  It,  and  that  this  Is  more  than  enough  to 
offset  the  claim  for  salary.  The  plalntflb 
reply  that  the  sum  of  $M  paid  to  Uarlott 
did  not  go  into  his  bands  as  money  of  the 
power  company ;  that  it  was  paid  to  him  as 


the  agent  .of  West,  and  was  the  monc^^  of 
West,  and  when  it  was  paid  to  Uarlott  it  set- 
tled his  daim,  because  received  1^  Ills  au- 
thority. 

His  honor  submitted  Uiese  contentions  to 
the  Jury;  bot  he  failed  to  give  aiv  oonaider- 
atl«i  to  flie  evld^ce  of  the  plainlilb  that 
the  dUilm  whidi  West  authorized  Uarlott  to 
collect  amounted  to  $63.25,  and  to  that  of 
the  defendant  that  he  wrongfully  collected 
$05. 

If  this  evidence  is  tme,  Uarlott  collected 
$63.26  for  Weet,  and  In  addition  wnmgfally 
obtained  $31.^  of  the  defendant  num^, 
whldi  could  be  used  as  a  set-off  against  the 
cdalm  for  salary. 

This  view  was  not  presented  to  the  Jnry, 
and,  on  Ute  contrary,  the  Jury  was  Instmcted 
that,  if  Uarlott  was  the  agent  of  West.  *^ 
$65  btionged  to  Uarlott" 

In  this  instruction  there  Is  error,  because, 
If  he  was  only  authorized  to  collect  $63.25, 
and  he  wrongfully  collected  $95,  the  defend- 
ant wotdd  owe  Uarlott  $66,  less  the  differ- 
ence betwem  the  two  amounts. 

A  new  trial  Is  ordered. 

New  tEial. 


ALtlSON  et  aL  r.  KBNTON. 

(Supreme  Court  of  MorOi  Carolina.   Nov.  19, 
1918J 

1.  BvlDBIffCB     (I  460*)— Pabol  BVIDENOB— 
Construction  of  Dkbd— Botthdabies. 

Where  a  comer  in  a  deed  was  established 
1^  tiie  parties  at  the  time  it  was  execoted,  parol 
evidence  Is  admlsdble  to  show  at  what  par- 
ticular place  the  comer  was  establiibed;  roch 
evidence  being  always  admissible  when  aiere  is 
a  latent  ambiguity  in  boundaries, 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  St  2U5-2128;  Dec  Dig.  |  460.*] 

2.  BouKDABixs  (J  8*)— Description— Moiro- 

USffT— CONTBOIXINO  E1.EHENTS. 

Where  the  parties  at  the  time  of  the  con- 
veyance of  land  actually  made  a  corner  setting 
up  a  monument  the  boundaries  by  the  monu- 
ment will  govern,  notwithstanding  errors  In  the 
description  of  the  deed  when  run  by  coocses 
and  distances. 

[Ed.  Note.— For  other  cases,  see  Boondarieii 
Cent.  Dig.  H  3-41 ;  Dec.  Dig.  |  &.*] 
8.  BOUNDABBS    (I  47*>—BST0FFKL  TO  DI8- 

pnn. 

Where  the  Kiantee  wrote  the  deed,  measur- 
ed and  located  the  land,  and  planted  the  monn- 
meet  and,  so  long  as  he  continued  the  owner, 
acquiesced  in  grantor's  possession  up  to  the 
monument  the  grantee's  grantee  ia  estopped 
from  claiming  land  of  the  grantor  t>eyond  the 
point  of  the  monument 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  il  227-^1;   Dec  Dig.  |  47.*] 

Appeal  from  Sui>erior  Court  Orange  Coun- 
ty ;  Peebles,  Judge. 

Action  by  Amy  Allison  and  others  against 
W.  T.  Kenlon.  From  judgment  for  defend- 
ant, plaintiffs  appeal.  Reversed  and  re- 
manded. 

Civil  action  Involvintf  tttie  to  land.  It  was 
agreed  that  the  judge  should  find  the  Cacts. 
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Fraok  Nash,  of  Hillsboro,  for  appeUtuts. 
John  W.  Graham,  of  Hillsboro,  for  appellee. 

BROWN,  J,  It  appears  from  the  record 
that  Wmiam  Allison  acquired  title  In  fee 
simple  to  a  lot  of  land  In  Hillsboro  and  on 
May  17,  1897,  conveyed  a  part  of  It  to  E.  L. 
Cooley,  who  conveyed  to  Forrest  In  1899, 
who  conveyed  to  defendant  In  1905.  The 
only  dispute  between  the  plaintiffs  and  de- 
fendant Is  the  location  of  the  dividing  Hue 
between  them,  the  plaintiffs'  southern  and 
the  defeudant's  northern  line.  The  descrip- 
tion contained  in  each  of  the  deeds  is  as  fol- 
lows: "Commencing  at  the  north\^t  granite 
abutment  of  Eno  railroad  bridge,  near  the 
Hillsboro  railroad  station,  and  measuring 
from  iKilut  north  up  Occoneechee  street  654 
feet  on  the  east  side  of  said  street  is  the  es- 
tablished northwest  comer  of  said  lot." 

The  plaintiffs  contend  that  a  rocic  buried 
one  foot  in  the  ground  and  one  foot  out 
of  the  ground  Is  the  true  corner  and  offered 
evidence  to  show  that,  after  Cooley  tuid  writ- 
ten the  deed  in  William  Allison's  house,  he 
and  Cooley  went  out,  placed  that  rock  where 
It  Is  now,  and  told  William  Allison  that  the 
rock  was  the  end  of  the  654  feet  from  abut- 
ment  of  bridge,  and  was  southwest  corner  of 
Allison's  lot  This  evidence  in  dae  time  was 
objected  to  by  the  defendant,  and  the  Judge 
excluded  the  same.   The  plaintiffs  excepted. 

The  evidence  excluded  Is  as  follows:  Amy 
Allison,  having  been  duly  sworn,  testified: 
"I  am  the  vrlfe  of  William  Allison,  who  is 
now  dead,  and  one  of  the  plaintiffs  in  this 
action.  Dr.  Frlde  Jones  conveyed  this  land 
to  my  husband  (the  plaintiff  had  before  this 
Introduced  the  deed  of  Pride  Jones  and  wife 
to  WiUiam  Allison,  dated  September,  1878). 
We  went  there  to  live  the  November  before 
the  deed  was  made,  and  we  lived  there  con- 
tinuously to  the  death  of  my  hnsband ;  and 
I  have  lived  there  continuously  since.  We 
cultivated  the  land  In  controversy  as  a  gar- 
den spot  and  after  my  husband's  death  I  cul- 
tivated it  as  such  up  to  April,  1912,  when  the 
defendant,  Mr.  Kenlon,  took  possession  of  It. 
I  know  Mr.  SL  Ia  Cooley.  He  is  a  business 
man,  and  not  a  lawyer,  and  Is  living  now, 
bat  is  out  of  the  state.  My  husband  and  I 
executed  the  deed  to  him.  (The  deed  from 
William  Allison  and  wife.  Amy,  to  E.  Ia 
Cooley,  dated  May  17,  1897,  and  duly  re- 
corded, had  been  Introduced  In  evidence  by 
the  plaiutlfl.)  He  came  to  our  bouse  the  day 
the  deed  was  executed ;  we  lived  on  Occonee- 
chee street;  and  my  husband  sold  him  the 
lot  He  stepped  the  distance  from  the  " 
ment  of  the  bridge  to  the  point  to  which 
we  agreed  to  sell  him,  and  he  said  it  was  654 
feet  The  ground  from  the  abutment  to  the' 
point  was  very  rough,  cut  up  with  gullies 
and  full  of  bushes.  Mr.  Cooley  came  In  our 
house,  which  was  near  by,  and  wrote  the 
deed,  and  we  signed  It  We  then  went  out  to 
where  Mr.  Cooley  said  the  measurement  stop- 
ped* and  lie  put  a  rock  down  tbero^  dug  a 


deep  hole,  and  put  It  (the  ro<A:)  about  one 
foot  in  the  ground  and  about  one  foot  out 
I  asked  him  If  that  was  the  line,  and  he 
said  it  was;  'everything  was  right  and 
straight,  and  you  will  have  no  more  trouble 
with  It that  rock  is  still  there.  Mr.  Cool- 
ey moved  a  house  out  to  the  lot  be  bought 
from  us,  pat  up  some  outbuildings  there,  and 
rented  It  to  some  mill  people,  I  think.  All 
of  the  houses  were  then  and  are  now  south 
of  the  line  running  east  from  th'e  rock  on 
Occoneechee  street  to  the  river ;  and  we  have 
cultivated  up  to  the  rock  line  until  Mr.  Ken- 
ion  Interfered  In  April,  1012.  Mr.  Forrest 
bought  this  lot  from  Mr.  Cooley,  don't  know 
exactly  when  Mr.  Forrest  liad  a  well  dug, 
and  told  me  that  if  I  could  furnish  some 
hands  he  would  have  it  dug  on  the  line.  I 
furnished  a  hand  and  it  was  dug  on  the  line 
running  east  to  the  river  from  the  rock  (the 
line  dalmed  by  plaintiff  as  the  true  line). 
Mr.  Forrest  afterwards  sold  this  lot  to  the 
defendant,  Mr.  fienlon,  and  he  was  in  pos- 
session of  it  up  to  the  rock  line,  when,  last 
April,  after  a  measurement  by  Mt.  Webb,  the 
county  surveyor,  be  claimed  that  the  654 
feet  ran  beyond,  north  of  the  rock  line,  and 
he  took  poi^ession  of  the  land  In  controversy 
at  that  time  and  cultivated  It  for  the  year 
1912.  The  annual  rental  value  of  this  piece 
of  hind  is  $25." 

[1  ]  We  are  of  oi^ion  that  lils  honor  erred 
In  excluding  this  evidence. 

It  appears  upon  the  face  of  the  deed  that 
the  northwest  comer,  which  is  the  vital 
point  in  this  controversy,  was  established  by 
the  parties  to  the  Cooley  deed  at  the  time 
that  deed  was  executed,  and  it  is  permissible 
to  prove  by  parol  evidence  at  what  particu- 
lar place  that  northwest  comer  was  es- 
tablished by  them. 

in  Sherrod  v.  Battle,  154  N.  G.  353,  70  8. 
E.  838,  Mr.  Justice  Walker  qaotes  with  ap- 
proval a  clear  and  succinct  statement  of  the 
l4w  from  the  New  Jersey  court:  "In  settling 
a  question  of  boundary,  when  there  la  a 
latent  ambiguity  in  the  description  contain- 
ed in  the  deed  or  a  doubt  as  to  the  tme  lo- 
cation of  the  lines,  evidence  aliunde  is  ad- 
missible to  show  where  the  lines  are.  Bound- 
aries may  be  proved  by  every  kind  of  evi- 
dence admissible  to  establish  any  other  fact 
The  question  of  constructloQ  Is  a  question  of 
law  to  be  decided  by  the  court  upon  the 
terms  of  the  Instrument  itself,  and  when  no 
latent  ambiguity  exists  it  must  be  decided 
without  evidence  aliunde;  but  a  question  of 
location  or  the  application  of  a  grant  to 
its  proper  subject-matter  Is  a  qaestion  of 
fact  to  be  determined  by  the  Jury  by  the  aid 
of  intrinsic  evidence."  Opdyke  t,  Stephens, 
28  N.  J.  lAW,  83. 

[2]  The  evidence  is  admissible  upon 
another  ground.  It  has  been  held  contino- 
ously  since  Cherry  v.  81ade,  7  N.  C.  82,  that 
whenever  It  can  be  proved  that  there  was  a 
line  actually  run  and  marked,  and  a  comer 
made  at  the  time  of  the  execution  of  the 
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deed,  for  ttie  pnrpoae  of  estabUsbtng  tbe 
location  of  the  land,  tbe  party  dalming  un- 
der It  shall  bold  aocordtngly,  notwlthatand- 
Ing  a  mistafcea  description  of  the  land  In  tbe 
deed.  In  commoiting  npon  that  rnle^  Justice 
Aehe  says  in  Baxter  t.  Wilson,  95  M.  0. 144: 
"This  construction  has  been  adapted  by  oar 
coart,  to  carry  out  the  Intentions  of  the  par- 
ties, when  It  Is  clearly  made  to  appear ;  and, 
to  effect  that  object,  course  or  distance  will 
be  disregarded,  if  tbe^  means  of  correcting 
the  mistake  be  furnished  by  a  more  certain 
description  In  the  same  deed,  and  especially 
will  It  be  so  when  some  monument  is  erected 
contemporaneously  with  the  execution  of  the 
deed." 

Tbe  rule  is  again  stated  by  Henderson,  C 
J.,  in  Reed  t.  Shenck,  13  N.  C.  415.  to  be: 
"Parol  eridence,  to  control  tbe  description  of 
land  contained  in  a  deed,  is  In  no  case  ad- 
missible, unless  where  monuments  of  bound- 
ary were  erected  at  the  execution  of  the 
deed.  If  the  description  in  the  deed  vaiiee 
from  these  mouumeats,  tbe  farmer  may  be 
controlled  by  the  latter." 

In  Shatter  t.  Gaynor,  117  N.  O.  16,  23  B. 
B.  166,  it  is  held  that;  "Though  parol  proof 
is  not,  as  a  rule,  admissible  to  contradict  a 
plain,  written  description.  It  la  always 
competent  to  show  by  a  witness  that  tbe  par- 
ties by  a  Gontemporaneotts,  bnt  not  by  a 
subsequent,  surrey  agreed  upon  a  location 
of  lines  and  corners  different  from  that  as- 
certained by  running  course  and  distance." 
Ibis  mie,  whether  wisely  or  not,  has  been 
recognized  and  applied  In  an  unbfoken  line 
of  cases  In  this  state  since  1819.  Dearer  r. 
Jonee,  118  N.  C.  698.  26  S.  B.  156 ;  Fincan- 
tton  T.  Suddertfa,  144  N.  a  687,  57  8.  B.  337; 
Elliott  T.  Jefferson,  138  N.  a  207,  46  S.  B. 
658,  64  L.  R.  A.  135;  Hlgdon  T.  Rlce^  119  N. 
a  623,  26  a  B.  266. 

This  question  waa  last  discnraed  by  Jus- 
tice Hoke  in  Claike  t.  Aldrldge,  162  N.  0. 
— t  T8  B.  E.  216,  where  It  is  held  that: 
"Where  parties,  with  a  rlew  of  making  a 
deed,  go  on  the  land  and  make  a  physical 
snrr^  of  the  same,  glrlng  it  a  boundary 
which  la  actually  run  and  marked,  and  the 
deed  is  thereupon  mad^  Intending  to  conr^ 
the  land  which  they  haVe  surreyed,  such 
land  will  pass,  at  least  as  between  the  par^ 
ties  or  volunteer  claimants  who  hold  in  pilvl- 
ty,  though  a  differoit  and  erroneous  descrip- 
tion may  appear  on  the  face  of  flie  deed." 
Whaterer  may  be  thought  at  this  day  of  the 
wisdom  of  this  rule  of  erldence,  it  must  be 
admitted  that  it  is  thoron^y  ingrafted  upon 
the  Jurisprudence  of  this  stata 

In  line  with  onr  precedenta,  the  Supreme 
Gonrt  of  Indiana  was  hfdd  that,  In  a  con- 
trorersy  Inrolring  the  location  of  a  boun- 
dary line,  fixed  by  commissioners  of  parti- 
tion, monuments  fixed  at  the  time  and  men- 
tioned in  the  report  will  control  distances, 
and  that  In  sndi  a  case  parol  erldence  Is  ad- 
mlaslble  to  explain  an  amUgnity  arising  from 


"tJie  omlaalon  to  deecriba  tta  monnment  at 
one  eomer."  Hedge  t.  Slma,  29  Ind.  07^ 
Tills  caae  fa  dted  wit^  appronl  in  Baxtw  t. 
Wilson,  supra. 

It  la  true  that  an  actual  anmy  by  a  mv- 
reybr  waa  not  made  of  the  land  conTeyed  by 
William  AlUsm  to  Gooley,  but,  what  is 
equally  as  effectire,  the  two  partiea  them* 
selres  went  on  tlie  land,  and  Gooley  himseU^ 
if  the  rejected  evidence  la  to  be  believed, 
planted  the  monnment  at  the  northwest 
comer  In  Allison's  presence  and  wldi  bis 
consent.  Gooley  hlnisdf  wrote  the  deed,  and 
this  was  done  ctmtemporaneona  with  its  ez- 
ecntion,  and  the  deed  so  written  calls  for  an 
established  northwest  comer. 

Tbe  plain  Intention  of  tiie  parties  at  Oia 
execution  of  the  deed  was  to  convey  the  land 
up  to  that  ro^  whldti  they  had  planted  as 
a  muniment  of  boundary.  ^Is  Is  furOier 
manifested  by  the  ftct  that  AlUson  and  the 
plaintiffs,  who  are  Us  widow  and  heirs  at 
law,  occupied  and  cplUvated  the  land  np  to 
the  rode  from  the  date  of  the  Gool^  deed  in 
1897  to  1912,  wh»i  tliis  defuidant,  who  bad 
pnrdiased  from  Forrest  in  1906,  for  the  first 
time  claimed  the  parcel  of  land  in  contro- 
versy. 

[S]  Ttaere  Is  another  prindple  of  law,  in 
the  nature  of  an  estoppel,  which  may  be  In- 
voked in  behalf  of  the  plaiutlffa  Cool^,  the 
grantee  in  the  deed,  wrote  Qie  deed,  measnv- 
ed  and  located  the  land,  and  planted  the 
monnment.  and,  as  long  as  be  owned  the 
land,  acquiesced  in  plaintiff's  possession  up 
to  it  as  did  his  grantees.  Having  himself 
surreyed  the  land,  so  to  speak,  under  dealt 
nated  lines  and  comers,  marked  and  es- 
tabUebed  by  himself,  Gooley  and  thm  claim- 
ing nnder  him  are  bound  by  his  own  admls- 
slona  and  acts  and  cannot  be  permitted  to 
controvert  tlie  legal  effect  of  his  own  conduct 
to  tbe  prejudice  of  the  plaintiffs,  especially 
after  long  acqnlesc^ce.  Baiter  v.  Railroad, 
125  N.  G.  699,  34  S.  B.  701.  74  Am.  St  BePb 
668.  It  Is  said  in  that  case:  "There  Is  a 
dear  distinction  between  cases  where  the 
parties  themselves  hare  definitely  located  tbe 
land  and  where  it  is  merely  sought  to  locate 
it  by  outside  testimony  not  In  the  nature  et 
admlsslona  We  think  this  distinction  is 
recognized  Inferentlally  In  Massey  v.  Belisle, 
24  N.  C.  177,  where  the  court  says:  "Tbe 
stakes  may  be  real  boundaries  when  so  In- 
tended by  the  parties,  bnt  it  is  a  settled  mIe 
of  construction  with  us  that  when  they  are 
mentioned  in  a  deed  simply,  or  with  no 
other  added  description  than  that  of  course 
and  distance,  they  are  Intended  by  the 
parties,  and  so  understood,  to  designate 
Imaginary  points."  If  the  f&cts  are  true,  as 
testified  upon  the  trial,  we  think  the  plain- 
tiff Is  clearly  estopped  from  denying  his  lo- 
cation of  the  land  and  therefore  cannot  re- 
cover. In  his  concurring  opinion  In  the  same 
case,  Chief  Justice  Falrdoth,  while  differing 
as  to  what  constitutes  color  of  title,  agrees 
that  the  plaintiff,  having  marked  the  comers 
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at  the  time,  Is  estopped  to  contest  hlB  own 
location  of  the  land. 

The  case  we  have  is  much  stronger  than 
that,  tor  here  the  deed  Itself  contains  evi- 
dence Hpon  Its  face  that  a  northwest  comer 
was  established  bj  the  parties,  and  the  parol 
evidence  ezclnded  does  not  contradict  or 
vary  the  terms  of  the  description  but  only 
tends  to  locate  the  spot  where  that  corner 
was  established.  How  far  this  would  arall 
against  a  bona  flde  pnrchaser  for  value 
without  notice  It  Is  needless  to  discuss,  as 
this  defendant  does  not  occupy  that  position. 
The  deed  Itself  pat  him  upon  notice  that 
there  was  an  established  northwest  corner, 
and  the  evidence,  if  believed,  shows  that 
William  Allison  and  those  claiming  under 
him  occupied  and  cultivated  the  land  con- 
tinnonsly  to  the  rock  up  to  1812. 

His  honor  having  erroneously  excluded  the 
evidence  offered,  his  findings  and  judgment 
are  set  aside,  and  a  new  trial  awarded. 

New  trlaL 


SMITH  V.  DABE  COUNTY  COM'ES. 

(Supreme  Court  of  North  Carolina.   Sept  17, 
1918.) 

Appeal  from   Superior  Court,  Perquimans 

County;  Wliedbee,  Judge. 

Action  by  B.  F.  Smitti  aeainst  the  Commis- 
siooers  of  Dare  County.  judgmeDt  for  plain- 
tiff, and  defendants  appeal  Amrmed  by  equal- 
ly divided  court. 

Bhiinghaus  &  Small  and  E.  F.  Aydlett  all 
of  Elisabeth  City,  and  J.  S.  McNlder,  of  Hert- 
ford, for  appellants.  Chas.  Whedbee  and  P. 
W.  McMullan.  both  of  Hertford,  Bond  ft  Bond, 
of  Edenton,  and  Ward  &  Hiompson,  of  Eliza- 
beth City,  for  appellee. 

PER  CURIAM.  In  this  case  Justice  ALLEN 
did  not  and  took  no  £art  in  the  dedaton 
of  the  court  3'ustice  BROWN  and  Justice 
HOKE  voted  to  affirm  the  Judgment;  Chief 
Justice  CLARK  and  Justice  WALKER  voted 
for  a  new  trial.  The  court  being  evenly  di- 
vided, the  Judgment  stands  affirmed. 


AT.ARAMA  GREAT  SOUTHERN  R  GO.  T. 

BROWN. 

(Supreme  Court  of  Georgia.    Nov.  18,  1913.) 
(SvOahiu  by  the  Oawrt.) 

1.  JCBT  (I  140*)— MiSTBlAI-— GbOUNDS  —  DlS- 
QUAIJFICATION  Or  JUBOB. 

On  the  trial  of  the  case  a  Jury  was  stricken 
and  the  plaintiff  bad  introduced  a  part  of  bis 
evidence.  The  court  ordered  a  recess  until  the 
next  morning.  Daring  the  recess,  and  for  the 
first  time,  the  defendant's  counsel  learned  that 
one  of  the  jurors  was  and  had  been  the  guest 
of  the  local  reiddeut  attorney  for  the  pluntiS 
at  Us  home  In  the  town  where  the  case  was 
being  tried.  This  fact  was  brought  to  the  at- 
tention of  the  defendant's  counsel  by  the  plain- 
tUTs  leading  counsel,  whereupon  the  counsel 
with  whom  the  Juror  was  staying  brought  the 
matter  to  the  attention  iA  the  court,  who  had 
the  juror  informed  not  to  go  again  to  the  home 
of  the  counsel  with  whom  he  was  staying,  and 
the  juror  went  elsewhere.    Defendanf s  coun- 


sel proposed  to  plalntiirs  counsel  tiiat  the  Ju* 
ror  be  withdrawn  and  the  trial  proceed  with  11 
jurors,  which  proposition  was  declined.  On  the 
next  morning  counsel  for  defendant  brought 
the  foregoing  facts  to  the  attention  of  the 
court,  stating  that  he  was  willing  for  the  juror 
to  be  withdrawn  and  for  the  trial  to  proceed 
with  11  Jurors.  This  i^s  ualn  refused  by  the 
counsel  for  the  plaintiff.  Defendant's  connsel 
then  moved  that  the  court  declare  a  mistrial, 
which  motion  was  overruled.  Eeld^  that  the 
court  erred  in  not  declaring  a  mlstnal. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  If  636-637;  Dec.  Dig.  |  149.*] 

2.  Gbodnos  fob  New  Teial. 

Whether  receiving  the  verdict  of  the  Jury 
after  the  court  had  ordered  a  recess  until  the 
next  morning  and,  in  the  absence  of  the  de- 
fendant and  its  counsel,  will  require  a  new 
trial  is  not  decided,  as  the  same  tacts  are  not 
likely  to  occur  on  uie  next  trial. 

3.  EviDENCB  a  471*)— APMiaaiBmTT— Oow- 
CLUsions. 

The  general  role  is  that  a  nonexpert  wit- 
ness must  state  facts  and  not  his  opinion,  and 
a  nonexpert  witness  may  give  his  opinion,  ac- 
companied by  liis  reasons  therefor.  It  is  er- 
ror for  the  court  to  admit  an  answer  of  such 
a  witness  which  states  a  mere  conclusion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  IHg.  H  2148-2189;  Dec.  Dig.  %  471.*] 

4.  Trial  (|  266*)— IirennoiioRS— Dutt  to 
RKQuwrr. 

The  assignments  of  error  dealt  with  In  the 
fourth  and  fifth  divisions  of  the  opinion  are 
without  substantial  merit 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  »  62&-641;  Dec  Dig.  S  266.*] 

'  Error  from  Superior  Court,  Dade  County; 
A.  W.  Flte,  Judge. 

Action  by  J.  P.  Brown  against  the  Ala- 
bama Great  Southern  Railroad  Company. 
Judgmoit  for  plaintiff,  and  defendant  brings 
error.  Beversed. 

Maddox,  McCamy  ft  Shumate,  of  Dalton, 
for  iribintUt  In  error.  Fonst  &  ^lyn^  of 
CSiattanooga,  TeiUL,  for  defendant  In  error. 

RILL,  J.  Brown  sned  the  Alabama  Oreat 
Sontbem  Railway  Company  for  damages  for 
personal  Injuries  to  himself  and  to  his  team 
of  horses  and  wagcm  in  whidi  he  was  riding, 
alleged  to  have  been  caused  by  the  negligent 
running  of  Its  engine  and  cars.  Tha  defHid- 
ant  denied  the  material  allegations  of  the 
petition  and  averred  that,  tf  tbe  plalntUC  sua* 
talned  any  personal  Injuries  or  loss  of  any 
property  at  the  time  and  place  alleged  in  his 
declaration,  It  was  brooj^t  about  by  his  own 
fanlt  and  carelessness  and  not  by  ttae  fault 
of  the  defendant  The  Jury  found  a  verdict 
In  favor  of  the  plaintiff.  A  new  trial  being 
denied,  the  defendant  excepted. 

[1]  1.  After  a  Jury  was  stricken  and  the 
plaintiff  had  Introduced  a  part  of  Us  evl- 
deuce,  the  court  took  a  reoeea  until  the  next 
momi:^  Durli^  the  recess,  and  for  the  first 
time,  the  defendant* B  counsel  learned  that 
one  of  tbe  Jurors  "was  and  had  been  the 
guest  of  the  local  resident  attorney  for  plain- 
tiff at  the  home  of  said  attorney  in  the  town" 
where  the  trial  was  in  progress.   This  fact 


•For  other  cases  see  same  topic  and  nctlon  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  A  R«p'r  Indexes 
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wu  brought  to  the  attention  of  defendantf  s 
connsel  by  plalntUTs  leaiUng  counsel,  who  In- 
fbnned  defendant's  coomKl  that  the  Jnror 
waa  the  soest  of  asaodate  connael  for  plain* 
tUf.  The  teadiog  counsel  for  plaintiff  atated 
to  defendant's  couns^  that  he  had  Just 
learned  Qie  fact  by  hearing  the  jnror  say  to 
aaaodate  counsel  that  he  waa  "ready  to  go 
home  with  Una."  This  being  brought  to  the 
attentloih  of  the  court  by  counsel  with  whom 
Uie  jnror  was  staying,  the  court  had  the  Ju- 
ror informed  not  to  go  again  to  the  home  of 
connael,  and  the  Jnror  then  went  elsewhere. 
Defendant's  counsel  proposed  to  plaintiff's 
counad  that  the  Juror  be  withdrawn,  and 
that  ttie  trial  proceed  with  11  Jnrora  This 
pr<^:>osltion  was  refused.  On  the  next  morn- 
ing connael  for  the  defendant  brought  the 
foregoing  facts  to  the  attention  of  the  court, 
stating  that  he  was  wllUng  for  the  Juror  to 
be  withdrawn  and  for  the  trial  to  proceed 
with  11  Jurors.  Plaintiff's  counsel  refused 
to  accede  to  this  propositiou,  whereupon  de- 
fendant's connael  asked  the  court  to  declare 
a  mistrial.  To  the  refusal  of  the  court  so  to 
do  the  defendant  filed  Its  exceptions  pendente 
lite  and  assigns  such  r^usal  as  error.  We 
think  that  a  mistrial  should  have  been  de- 
clared under  the  facts  stated,  whidi  are  tak- 
en almost  literally  from  the  exceptions  pen- 
dente lite.  We  construe  the  statement  to 
mean  that  the  Juror  had  been  impaneled 
when  the  statement  was  made  that  he  "was 
and  had  been  the  guest  of  the  local  resident 
attorney  for  the  plaintiff."  l^ila  being  true, 
a  mistrial  Should  have  been  granted  aa 
asked  for. 

In  the  case  of  Foster  t.  Brooks,  0  Oa. 
287,  298,  Judge  Nlsbjet  said :  "But  to  warrant 
a  new  trial  it  is  not  necessary  to  show  that 
the  Juryman  acted  corruptly.  The  law  will 
guard  the  trial  by  a  Jury  from  the  chances 
of  being  cormpted." 

In  Walker  t.  Walker,  11  Ga.  203,  206, 
Jn<^  Warner  said:  "It  Is  true  the  aeadarlt 
of  the  Juror  was  produced.  In  whlc^  he  states 
that  his  verdict  was  not  Influenced  by  the 
kindness  and  hospitabllity  of  the  cSTeator. 
Bnt  «s  place  our  Judgment  on  the  principle 
of  tbB  common  law,  which  we  consider  a 
safe  and  salutary  rul&  yfhea  a  Juror  has 
been  impaneled  to  try  a  cause,  and  during 
tbe  trial,  and  before  he  bas  rendered  his 
Terdlct,  he  shall  be  entertaliwd,  by  either  of 
the  parties,  at  their  expense,  and  the  verdict 
he  In  favor  at  the  party  so  mtertUnlng  the 
Juror,  the  verdict  will  be  set  aside.  •  *  • 
This  mle  is  IndUQiensably  necessary  to  pre- 
serve the  purity  and  Integrity  of  Jury  trials 
in  our  courts  and  canm^  be  too  stri^^  eor 
foiced." 

In  Sprlngw  v.  State,  M  Ga.  379,  page  881, 
where  <me  of  the  counsel  for  the  i^waecutlon 
free  of  charge  Qie  horses  of  some  of  the 
JnrozB  for  a  night,  Judge  Harris  said :  "The 
honor  of  the  bar  and  the  pwfect  purity  of 
a  Jury  alike  donand  their  entire  scsmiatlon. 


la  their  personal  and  nodal  tnteroonrae^ 
whilst  trials  are  progressing.  Howew 
hannlflflB  In  thamMlves^  aa  was  the  eondQct 
of  our  reqtected  brethrm  in  these  cases,  we 
fed  ourselves  called  iQKm,  in  this  and  In  ev- 
ery  case  where  this  separation  is  not  pies^v- 
ed  with  flie  utmost  care,  to  evince,  in  tbn 
most  decisive  mannv ,  our  purpose  to  shut  up 
every  avmue  throi^  which  corruption  or 
the  Inflnmce  of  friendsliip  coold  poariUy 
make  an  approadi  to  the  Jury  huix." 

In  Salter  v.  Duflleld,  42  Oa.  64,  80,  Chief 
Justice  liochrane  said:  "There  is  nothing  in 
which  courts  will  go  fSrthor  than  in  their  pro- 
tection of  the  Jury  box.  Here  every  precau- 
tion Is  necessary  for  the  proper  and  pure  ad- 
minlRtratlon  of  Justice.  But  in  the  jury  box, 
If  purity  and  integrity  are  not  preserved,  ev- 
ery principle  of  right  and  virtue  dies.  HiIs 
court  has  been  vigilant  in  protecting  the  Jury 
from  even  the  suspicion  of  injustice." 

In  Walker  v.  Hunter,  17  Ga.  364,  414,  U 
was  said  by  Justice  Benning:  "It  is  hardly 
in  the  power  of  affidavits  wholly  to  free  this 
affair  from  suspicion.  It  Is  not  In  the  power 
of  affidavits  to  show  that  the  two  Jurors 
were  not  consciously  or  unconsciously  affect- 
ed by  it" 

In  Balny  v.  State,  100  Ga.  82,  27  S.  R  709, 
It  was  held:  "Where,  during  the  trial  of  a 
criminal  case,  the  Jury  dispersed,  and  one  of 
them  was  entertained  at  dinner  free  of  charge 
by  an  attorney  for  the  state,  such  conduct  on 
the  part  of  the  latter  is  cause  for  a  new 
trial,  although  the  counsd  for  the  accused 
knew  of  the  same  before  the  verdict  had  been 
returned.  In  such  case  the  trial  court  should 
not,  and  this  court  will  not,  inquire  wbetha 
injury  resulted  to  the  accused  or  not,  but  the 
verdict,  upon  principles  of  sound  public  pol- 
icy, will  be  set  aside,  to  the  end  that  the 
purity  of  Jury  trial  may  be  preserved  unim- 
paired." 

In  Central  By.  Co.  v.  Hammond,  109  Ga. 
383,  384,  385,  34  S.  E.  594,  Justice  Lewis 
said:  "In  the  administration  of  law  Uiere 
is  perhaps  nothing  that  is  guarded  with  more 
vigilance  by  the  Judiciary  than  the  conduct 
of  the  Jury  pending  the  trial  of  a  litigated 
case.  For  tite  sake  of  public  poUcr,  and 
for  the  purpose  of  maintaining  and  protect- 
ing the  purity  of  the  Jury  box,  and  to  insure 
a  fair  and  Impartial  trial  to  Utiganta,  tt  is 
tiie  policy  of  the  law  that  each  Juror  Blundd 
be  kept  entirely  and  absolutely  free  tram  any 
influeace  which  mi^t  tend  to  prejudlee  or 
bias  his  mind  in  favw  ot  either  party  to  the 
case  on  triai."  See  Smith  v.  Lorejoy,  62 
Ga.  872;  Styles  v.  State,  129  Qa.  426-430, 
09  8.  EL  249, 12  Ann.  Cas.  176. 

In  2  Thompson  on  Trials;  1 It  Is  said: 
"Where  a  Juror  has  been  treated,  fed,  or 
entertained  by  the  sncoessfol  party,  or  hla 
counsel,  or  at  the  expense  of  eltlw,  a  new 
trial  will,  in  nearly  all  cases,  be  granted. 
This  rule  1^  by  most  courts  deemed  Indls- 
pensably  necessaiy  to  reserve  the  Integrity 


Digitized  by  Google 


Qa.) 


ALABAMA  OBEAT  BOUTHEBN  B.  00.  T.  BROWN 


1U5 


of  Jorles.  It  being,  as  already  stated,  a  rule 
of  public  policy,  It  will  be  enforced  without 
reference  to  tbe  que^ion  whether  or  not  the 
verdict  was  zi^t"  See^  also,  MBoAam  on 
Juries,  i  372. 

We  can  have  no  means  of  knowing  whether 
the  entertainment  of  the  Juror  Influenced  him 
in  arriving  at  his  verdict  But,  under  the 
previous  rulings  of  this  court.  It  does  not 
matter  whether  Injury  resulted  to  the  plain- 
tiff in  error  or  not  The  courts  will  so  see 
to  it  that  the  jury  are  kept  free  from  in- 
fluences which  may  tend  to  bias  or  prejudice 
their  minds  for  or  against  the  cause  of  either 
party  they  are  Impaneled  to  try.  The  enter- 
tainment of  Jurors  by  parties  or  attorneys 
interested  in  the  result  of  the  litigation  pend- 
ing the  trial  cannot  be  too  severely  condemn- 
ed. And  the  custom  of  entertaining  Jurors 
after  they  are  impaneled  to  try  a  case,  or 
"treating"  jurors  before  or  after  the  case  Is 
decided,  by  parties  or  attorneys  In  whose 
favor  the  verdict  1b  rendered,  is  reprehensi- 
ble conduct  and  should  and  will  be  discounte- 
nanced by  the  courts.  The  streams  of  jus- 
tice must  be  kept  pure,  and  the  jury,  which 
in  theory  as  well  as  In  fact  la  to  find  the 
truth  of  each  issue  submitted  to  them,  must 
not  be  allowed  to  become  corrupted.  Jury 
trial  would  degenerate  into  a  farce,  become 
a  hiss  and  a  byword  and  the  reproach  of  all 
good  citizens,  if  outside  influences  are  allow- 
ed to  be  brought  to  bear  optm  Jurors  tending 
to  Infflnoice  tbeir  verdict  We  understand  the 
embarrassment  which  may  occasionally  re- 
sult from  parties  or  attcwneys  btiiig  unable 
to  invite  a  MeaH  who  la  on  the  Jury  to  ac- 
cept their  taoflpltallty;  but  the  courts  and 
their  instrumentalities  must  at  all  times 
and  at  all  hazards  be  kept  free  from  possible 
contaminating  Indnences,  to  the  end  that  ver- 
dicts will  speak  in  reality  the  truth  of  each 
case^  and  that  tbe  conduct  of  jurors  during 
the  trial  may  be  above  aasplcion,  and  they 
be  not  led  Into  temptation.  From  the  time  of 
Ifagna  Ciharta  all  English  leaking  peoples 
have  rejoiced  In  tbe  declaration  that:  "No 
freeman  shaU  be  taken  or  Imprisoned,  or  be 
disselaed  of  his  freehold,  or  liberties,  or  free 
cnstoms,  or  be  outlawed,  or  exiled,  or  other- 
wise destroyed;  nor  will  we  not  pass  upon 
him,  nor  condemn  him,  but  by  lawful  judg- 
ment of  his  peers,  or  by  the  law  of  the  land. 
We  will  <eell  to  no  man;  we  will  not  deny 
or  defer  to  any  man  either  justice  or  right" 
By  this  great  charter  It  was  solemnly  prom- 
ised that,  whether  Justice  is  demanded  from 
tbe  palaces  of  the  rich  or  the  cottages  of  the 
poor,  there  is  a  guaranty  that  right  and  jus- 
tice shall  be  administered  without  bias  or 
prejudice  to  either  party.  It  was  made 
known  for  all  time  that  Jurors,  like  the  band- 
aged eyes  of  justice,  shall  neither  see  nor 
know  either  suitor  as  they  hold  the  scales 
with  an  even  and  impartial  hand. 

[1]  2.  Error  Is  assigned  because  the  court 
received  the  verdict  of  the  jury  after  the 


court  had  ordered  a  recess  until  the  next 
morning,  and  in  the  absence  of  movant^s 
counsel,  "thus  denying  movant  the  privi- 
lege of  reQuestlng  that  the  Jury  be  polled.** 
Counsel  for  the  movant  had  left  the  courts 
room  and  was  at  a  hotel  a  short  distance 
from  the  courthouse  when  the  verdict  was 
received  by  the  court  We  deem  It  unneces- 
sary to  discuss  this  ground  of  tbe  motion, 
as  the  facts  stated  therein  will  not  likely 
occur  again  on  the  next  trlaL 

[3]  3.  Error  Is  assigned  because  the  court 
permitted  a  witness  for  the  plaintiff  to  testi- 
fy, over  objection  of  the  defendant's  counsel, 
as  follows:  "I  think  the  distance  between 
those  two  marks  would  suit  the  distance  be- 
tween the  springs  of  that  seat  found  there. 
The  width  of  those  springs  between  was 
about  the  right  space.  If  the  spring  bit  him 
I  think  that  would  be  about  right  What 
the  facts  are  I  d<m't  know.  I  hardly  know 
how  to  intelligently  answer  the  Question  how 
the  width  of  the  springs  compare  with  the 
distance  of  the  different  marks  on  his  arm 
and  the  distance  of  tbe  q?rlngs  apart,  but  1 
only  answer  It  In  this  way.  I  think  it  could 
have  been  made  by  the  spring."  It  is  ob- 
jected that  this  evidence  sbould  not  have 
been  admitted,  because  tbe  witness  should 
state  the  facts  and  let  the  jury  determine 
the  question  as  to  what  caused  the  injury  to 
the  plaintUTs  arm,  whereas  the  answer  of  the 
witness  Is  a  mere  conclusion.  Undoubtedly 
the  general  rule  is  that  a  witness  should 
state  facts  and  not  his  opinion,  and  a  non- 
expert witness  cannot  give  his  (qrinion  un- 
less be  also  gives  tbe  fact  or  facts  upon 
wbi<dk  he  bases  Ida  opinion.  Potts  v.  Hous^ 
6  S24,  60  Am.  Dec.  329;  Mayor,  etc, 
of  MiUedgevUle  r.  Wood,  114  Ga.  870  (2). 
40  S.  E.  239 ;  Augusta  B.  Co.  v.  Dorsey,  6S 
Ga.  228  (U).  And  see  0  Mich.  Dig.  Ga.  B. 
520  et  seq.  The  witness  frankly  states  that 
he  does  not  know  what  tbe  facts  are,  and 
that  he  hardly  knows  how  to  answer  intel- 
ligently the  question  as  to  bow  tbe  width  of 
tbe  springs  compares  wltb  tbe  different 
marks  of  the  arm  of  the  pIMntlff,  and  the  dis- 
tance of  tbe  springs  apart;  and  his  conclu- 
sion is,  "I  think  It  could  have  been  made  by 
the  spring."  This  answer  can  be  no  more 
than  the  mere  opinion  of  the  witness,  with- 
out giving  any  fact  as  a  basis  or  as  a  rea- 
son therefor.  He  could  state.  If  he  knew, 
the  distance  of  the  springs  apart,  and  also 
the  distance  apart  of  the  marks  on  the  arm 
of  the  plaintiff,  and  let  the  Jury  say  whether 
the  Injury  was  caused  by  the  springs.  The 
Jury  would  be  as  competent  to  draw  the  cor- 
rect Inference  from  the  facts  as  the  witness. 
The  witness  was  not  testifying  as  an  expert 
We  think  the  court  erred  in  not  rejecting  the 
answer  of  the  witness. 

[4]  4.  Complaint  la  made  of  tbe  following 
charge  of  the  court:  "Replying  to  this,  the 
defendant  company  says  that  his  injuries 
permanent  are  slight  and  that  he  can  do 
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practically  as  much  work  now  as  befcnre; 
the  only  Injury  "being  to  his  left  arm,  as  the 
defendant  contends."  The  criticism  la  Uiat 
the  defendant  contended  that  it  did  not 
cause  the  Injury  to  the  plaintiff  and  was 
not  responsible  for  it  in  any  view  of 
the  evidence,  and  that  the  Instruction  com- 
plained of  erroneously  stated  Its  defense. 
We  do  not  tlilnk  this  Is  a  good  assignment 
of  error.  If  the  court  did  not  set  out  cor- 
rectly, or  as  fully  as  desired,  the  contentions 
of  the  defendant,  a  proper  request  for  ad- 
ditional Instructions  should  hare  been  sub- 
mitted. 

6.  The  eighth  and  ninth  cronnds  of  the 
amended  motion  complains  of  the  failure  of 
the  court  to  charge  the  jury  In  substance  as 
therein  set  out  It  does  not  appear  that  any 
request  was  made  that  the  court  instruct  the 
Jury  as  the  movant  insists  should  have  been 
done,  and  there  is  no  merit  In  these  assign- 
maatB  of  error. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


MOOBB  r.  SMITH. 
.    Supreme  Coart  of  Oeorgla.    Not.  Vt,  1013.) 

(SyUabua  by  #A«  Court.) 

L  GOIffSTITDTIORAI.   IjAW    (|  8*>— "OliraBAI. 

ELEonoif  — SuBiosBioR  or  COWgriTUTIOW- 

AL  Amendment. 

The  election  for  members  of  Congress  and 
presidential  electors,  required  by  law  to  be 
held  on  Tuesday  after  the  first  Monday  in  No- 
vember, is  a  "general  election"  -  within  the 
meaning  of  article  13,  {  1,  par.  1,  of  tbe  Con- 
atitntion  of  this  state. 

[£!d.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  {{  6,  7;  Dec.  Dig.  {  9.* 

For  other  definitiooB,  see  Words  and  Phrases, 
vol.  4,  pp.  8062,  3063 ;   vol.  8,  p.  7669.] 

2.  ConsnruTioNAi.  Law  (i  9*)— Amendment 

— Counties. 

The  constitQtioDal  provision  (article  11, 
I  1,  par.  2),  limiting  the  Domber  of  counties, 
may  be  amended  by  a  propoul  to  create  an  ad- 
ditional county,  to  be  ratified  by  the  people  in 
the  manner  provided  In  the  Constitution,  with- 
out having  prevlonsly  submitted  an  amendment 
for  enlarging  the  number  of  the  counties. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Lsw.  Cent  Dig.  ii  5,  7;   Dec.  Dig.  |  9.*] 

8.  Denial  ov  Dibchabob— Habeas  Corpus. 

There  was  no  error  in  denying  a  discharge 
In  this  case  under  writ  of  habeas  corpus. 

Error  from  Superior  Court  Baldwin  Coun- 
ty; Jas.  B.  Park,  Ju^e. 

Application  for  writ  of  habeas  corpus  by 
Ben  Moore  against  J.  E.  Smith.  Application 
denied,  and  Moore  brings  error.  Affirmed. 

The  writ  of  ^ror  complains  of  the  rnllzig 
of  the  Judge  refusing  to  discharge  Maishall 
Moore  from  the  custody  of  the  warden  at 
the  state  penitentiary  on  a  writ  of  habeas 
eorpoB.  Moore  was  regolaxly  convicted  of 
murder  In  the  superior  court  of  Wheeler 
ooun^,  and  sentenced  to  the  penitentiary  £or 


life.  The  ground  upon  whldi  It  was  sought 
to  have  him  discharged  was  that  the  estab- 
lishment of  the  county  of  Wheeler  was  In 
violation  of  the  Constitution  of  the  state, 
and  the  court  proceeding  was  without  au- 
thority of  law,  and  the  conviction  void.  Oth- 
er facts  will  sufficiently  appear  In  the  opin- 
ion. 

M.  B.  Calhoun,  of  Mt  Vexnon,  and  W.  It. 
&  Warren  Grloob  of  HawUnsrlUe,  for  plaln- 
tifF  In  error.  W.  A.  Wooten,  of  Eastman, 
W.  S.  Mann  and  Eschol  Orabam,  both  of 
McRa^  and  a  P.  Thunpwiit  of  Atlanta,  for 
defendant  in  errw. 

ATKINSON,  J.  1.  Ah  act  was  approved 
August  14.  1912,  '*Acts  of  1912"  p.  41,  propos-  ^ 
Ing  an  amendment  to  article  11,  section  1. 
paragraph  2,  of  the  Constitution  of  this  state, 
as  amended  In  1904,  so  as  to  create  a  new 
county,  to  be  known  by  the  name  of  Wheeler. 
The  act  described  the  boundaries  of  the  pro- 
posed county,  the  location  of  the  county 
site,  and  contained  other  provisions  relative 
to  the  organizatioQ  of  the  county. 

Section  2  of  the  act  was  as  follows:  **Be 
it  further  enacted,  that  when  this  proposed 
amendment  stiall  be  agreed  to  by  two- thirds 
of  the  members  elected  to  each  of  the  two 
houses  composing  the  Legislature  of  the  state 
of  Georgia,  such  proposed  amendment  shall 
be  entered  upon  the  Journal  of  each  house 
with  the  yeas  and  nays  thereon;  and  the 
Governor  is  hereby  directed  to  cause  the  said 
proposed  amendment  to  be  pubUshed  In  one 
or  more  newspapers  In  each  congressional 
district  at  least  two  months  before  the  time 
of  holding  the  next  general  election  to  be 
held  on  Tuesday  after  the  first  Monday  in 
November  of  the  year  1912;  and  he  ^all 
also  provide  for  a  submission  of  the  proposed 
amendment  at  said  general  election.  And,  if 
the  people  shall  ratify  such  amendment  by 
a  majority  of  the  electors  qualified  to  vote 
for  members  of  the  General  Assembly,  voting 
thereon,  such  amendment  shall  become  a  part 
of  the  Constitution  of  the  state  of  Gewgia." 

Section  3  of  the  act  was  as  follows:  *'Be 
it  further  aiacted,  that  It  shall  become  the 
duty  <a  the  Govemor  to  submit  sncb  ameud- 
ment  to  the  people  at  said  election  In  the 
following  form:  That  those  voting  In  &voi 
of  said  proposed  amendment  shall  have  writ- 
ten or  printed  on  their  tidcets,  In  favor  of 
the  ratification  of  the  amendment  to  the  Con- 
stitution creating  the  count?  of  Wheeler, 
with  the  town  of  Alamo  as  the  county  site.* 
And  those  <wposed  to  the  ratification  of  said 
amendment  shall  have  written  or  iwlnted 
on  their  tickets,  '<n)posed  to  the  ratification 
of  the  amendment  of  the  Constitution  cre- 
ating the  county  of  Wheeler  with  the  town 
of  Alamo  as  the  county  site,'  which  votes  cast 
at  said  election  shall  be  consolidated  as  now 
reaulred  by  law  in  election  for  members  of 
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the  General  Asaembly,  and  retains  thereon 
made  to  the  Oovemor,  and.  If  a  majority  of 
the  electors  qnallfied  to  vote  for  members  of 
the  General  Assembly  shall  vote  In  favor  of 
the  ratification  of  the  amendment  to  the  Con- 
stitution creating  the  county  of  Wheeler, 
with  the  town  of  Alamo  as  county  site,  the 
Governor  sh^  declare  said  amendment 
adopted  and  make  prodamatloii  of  the  result 
<a  Bald  election  In  the  manner  provided  by 
law." 

Qlie  act  recelTed  the  regnialt*  number  of 
votes  In  both  brandies  of  the  Lqcislatare,  and 
-after  approval  by  the  Governor  was  duly  sub- 
mitted to  be  voted  npon  at  the  November 
cleeUim,  which  was  held  on  the  Tuesday 
after  the  first  Monday  in  November,  belns 
the  time  provided  hy  law  tor  the  holding  of 
Sections  tor  members  of  Oongreas  and  the 
presidential  electors.  At  such  election  the 
reQolslte  number  of  votes  was  cast  for  thfe 
amendment,  and  the  Governor  declared  the 
amendment  adopted  and  lasned  hia  procla- 
mation to  that  effect. 

[1]  The  point  Is  raised  by  the  applicant 
for  the  writ  of  habeas  corpus  that  the  No- 
vember election  was  not  a  general  electl<ni 
within  the  contemplation  of  article  13,  f  1, 
par.  1.  of  the  Constltntion  of  this  state  (Oivll 
Code  1910,  {  6610),  and  therefore  the  snb- 
mlssion  of  the  pro[>osed  amendment  to  the 
Constitution  to  the  voters  at  the  November 
election  was  without  constitutional  author- 
ity, and  the  effort  to  create  the  county  of 
Wheeler  in  the  manner  stated  was  violative 
of  both  provisions  of  the  Constitution  above 
dted.  That  part  of  the  Constitution  con- 
tained in  Civil  Code  1910,  S  6610,  was 
adopted  at  the  constitutional  convention  of 
1877,  and  was  as  follows:  "Any  amendment 
or  amendments  to  this  ConstltutioD  may  be 
proposed  In  the  Senate  or  House  of  Repre- 
sentatives, and  if  the  same  shall  be  agreed 
to  by  two-thtrds  of  the  members  elected  to 
eacti  of  ,the  two  houses,  such  proposed 
amendment  or  amendments  shall  be  entered 
on  the  Journals,  with  the  yeas  and  nays 
taken  thereon.  And  the  General  Assem- 
bly shall  cause  such  amendment  or  amend- 
ments to  be  published  In  one  or  more  of  the 
newspapers  iu  each  congressional  district, 
for  two  montbs  previous  to  the  time  of  hold- 
ing the  next  general  election,  and  shall  also 
provide  for  a  submission  of  such  proposed 
amendment  or  amendments  to  the  people  at 
said  next  general  election;  and  If  the  people 
shall  ratify  such  amendment  or  amendments 
by  a  majority  of  the  electors  qualified  to 
vote  for  members  of  the  General  Assembly, 
voting  thereon,  such  amendment  or  amend* 
ments  shall  become  a  part  of  the  Constitu- 
tion. When  more  than  one  amendment  is 
submitted  at  one  time,  they  shall  be  so 
submitted  as  jCo  enable  the  electors  to  vote 
on  each  amendment  separately."  Under 
this  law  amendments  to  the  Constitution 
of  the  character  now  under  consideration 


are  required  to  be  submitted  at  the  "next 
general  election"  to  all  of  the  voters  of  the 
state  for  ratification  or  rejection.  The  ques- 
tion raised  la  whether  the  November  election 
Is  a  "general  election"  within  the  meaning 
of  article  13,  1 1,  par.  1,  of  the  Constitutton. 
Before  the  adoption  of  the  Constitution  of 
1877  the  Constitution  of  1868  declared:  "This 
Constitution  may  be  amended  by  two-thirds 
vote  of  two  succesidve  Legislatures,  and  by 
Eubmisrion  of  the  amendment  to  the  quali- 
fied voters  for  final  ratification,"  In  that 
instance  the  Constitution  did  not  specify 
how  a  proposed  amendment  to  the  Oonstlta- 
tbm  should  be  anbudtted  to  the  people,  or 
the  kind  oi  tiectloQ  at  irtildi  the  question 
should  be  submitted.  niOBe  matters  were 
left  open  to  be  dealt  wiOi  by  the  LeglslatarB. 
Under  diat  Cmutltutlon  the  question  of  the 
adoption  of  the  amendment  might  have  been 
submitted  to  13ie  voters  of  the  state  at  a 
special  Section  r^pilarly  provided  for  that 
purpose,  by  the  Legislature,  or  at  any  gen- 
enl  election,  as  the  Legislature  might  see 
fit  to  direct  When  the  consUtatlonal  con- 
vention of  1877  dealt  with  the  same  matter 
tbore  was  a  material  departure  In  that  a 
proposed  amendment  was  not  required  to  be 
voted  for  at  two  successive  sessions  of  the 
Legislature,  and  additionally  to  be  submit- 
ted to  the  voters  of  the  state  at  any  elec- 
tion ;  but  the  requirement  was  that  the  pro- 
posed amendment  should  rec^ve  a  specified 
vote  at  one  session  of  the  Legislature,  and 
that  the  proposed  amendment  sbould  be  sub- 
mitted to  the  voters  at  "the  next  general  elec- 
tion." In  1868,  and  in  1877  the  conventions, 
upon  adjournment,  were  to  go  out  of  exist- 
ence. The  necessity  for  possible  amend- 
ments to  the  Constitution  then  being  adopt- 
ed was  in  the  mind  of  the  members  of  the 
convention,  who  had  been  elected  by  the 
people,  and  In  each  Instance  it  was  deemed 
proper  to  make  provision  for  such  amend- 
ment without  another  convention,  but  in  do- 
ing so  care  was  taken  that  no  amendment 
sbould  be  made  without  being  submitted  to 
the  voters  of  the  state  for  ratification.  As 
indicated  above,  In  1868  the  time  and  man- 
ner of  submitting  the  question  was  not 
specified  in  that  Constitution,  but  In  1877 
it  was.  In  the  latter  Constitution  it  was 
to  be  submitted  at  the  next  general  election. 
The  term  "general  election"  was  not  de- 
fined, but  that  term,  as  employed,  evidently 
contemplated  an  election  to  be  held  at  a 
fixed  time  after  a  specified  notice,  at  which 
all  the  qualified  voters  of  the  state  should 
have  an  opportunity  to  express  their  choice 
on  the  question  of  ratification  of  the  amend- 
ment Owing  to  the  gravity  of  the  question 
to  be  voted  on.  a  full  expression  of  the 
voters  was  desired.  If  submitted  at  a  "goi- 
eral  election,"  after  notice  to  the  people  as 
provided,  the  tendency  would  be  to  have  a 
fuller  vote  than  at  a  special  election,  where 
the  ODij  question  to  be  voted  on  was  that 
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of  the  adoption  of .  the  amendment  Other 
consistent  reasons  might  be  suggested  for 
providing  that  the  question  sbonld  be  voted 
on  at  a  general  election.  The  designation  of 
the  "next"  general  election  was  merely,  to 
fix  the  time  for  sabmlsslon  to  the  voters, 
taking  Into  cooslderation  the  existing  condi- 
tions. 

^Vben  the  Constitntlon  of  18T7  was  adopt- 
ed, the  act  approved  August  20,  1872  (Acts 
1872,  p.  20)  was  in  effect  B;  this  act  it  was 
provided  that  elections  for  members  of  Con- 
gress and  presidential  electors  should  be 
held  biennially  on  Tuesday  after  the  first 
Monday  In  November.  Eiections  for  county 
officers  should  be  held  on  the  first  Wednes- 
day In  January  of  the  ^ears  in  which,  under 
the  ConstltutloD  and  laws  of  the  state,  elec- 
tions should  be  held  to  fill  such  offices.  And, 
lastly,  that  electlonfl  for  all  other  officers  of 
this  state  fihould  be  held  the  first  Wednesday 
In  October.  Each  of  the  three  dasses  of 
elections  mentioned  were  required  to  be  held 
the  same  day  In  each  county  of  the  state, 
and  the  qualification  for  TOters  was  the  same 
for  all  of  them.  Bach  Election,  therefora, 
was  a  genwal  electfon  tbrougboat  tlw  states 
and  all  voters  auallfled  to  vote  at  them  were 
qnallfled  to  vote  on  Uie  adoption  of  the  con- 
stitDtional  amendmoit  Proper  satunlssion 
to  the  TOten  of  the  atate  was  the  object 
sonc^t  That  object  could  be  accompUiOied 
in  any  one  of  the  thxea  elections  abore  men- 
tioned, which  mlgltt  hai^ioi  to  occur  at  a 
time  when  It  was  practicable  to  puUlah  the 
notice  required-  The  elections  were  all  state 
elections,  and  no  reason  appears  why  the 
question  of  ratification  should  not  be  submit- 
ted at  one  class  as  well  as  another,  ^nioe 
was  no  fixed  date  at  which  a  proposed  amend- 
ment might  be  submitted,  and  what  ml^t 
be  the  "next  general  election"  after  the  adop- 
tion and  approval  of  the  ac^  occurring  at  a 
time  when  the  notice  could  be  given,  would 
be  indefinite.  It  could  be  one  or  the  other 
of  the  three  general  elections.  Under  these 
circumstances,  the  framers  of  the  Constitu- 
tion, without  attempting  to  specify  one  class 
of  the  elections  rather  than  the  other,  merely 
provided  that  the  question  should  be  sub- 
mitted at  the  "next  general  election,"  occur- 
ring at  a  time  when  the  notice  of  the  sub- 
mission of  the  proposed  amendment  to  the 
Constitution  could  be  duly  published. 

Counsel  for  plalntUf  in  error  insist  that  the 
election  contemplated  In  article  13,  |  1,  par. 
1,  of  the  ConstltuUon  of  1877,  to  which  the 
question  of  am^draent  should  be  submitted, 
was  intended  to  apply  only  to  the  October 
election,  rather  than  tlie  November  election, 
but  we  fall  to  see  any  ground  for  this  con- 
tention. To  give  the  Constitution  this  con- 
struction would  also  eliminate  the  January 
election;  yet  at  the  January  election,  as  well 
as  the  November  election,  there  would  be  the 
same  facilities  for  expression  by  the  voters 


of  the  state,  and  probably  aa  lai^e  vote  i- 
If  It  were  submitted  at  the  Octobo-  detti^L 
Under  these  views  it  was  proper  to  nbc:: 
for  ratificatl>m  the  proposed  amendment 
the  Constitution,  for  the  purpose  of  cres: 
ing  the  coimty  of  Wheeler,  at  the  Sons-jft 
election. 

[2]  2.  It  was  urged  that  Ibe  creatloD  <.■: 
Wheeler  county  in  the  manner  laffintM 
above  was  violative  of  article  11.  f  2,  par.  i 
of  the  Constitution.  So  far  as  neccnar;  l 
be  stated,  this  provision  of  the  Coostitai^ 
(Civil  Code,  I  6595}  dedarea:  '^tee  ri^ 
be  no  more  than  one  hundred  and  foctj  :  - 
counties  in  this  state:  ProTlded,  hoverc:. 
that  in  addition  to  the  coontlee  now  jwcn.- 
ed  for  by  this  Constitution  tliere  aball  be . 
new  county  laid  out  from  the  counties  of  Ir- 
win and  Wilcox,"  to  be  known  as  Ben  R- 
county.  This  contaitlon  of  counsel  for  pli  3 
tiff  in  error  Is  based  on  the  &ct  that  t> 
creation  of  Wheeler  county  would  add  i- 
other  county  to  the  already  cicistiBg  w 
counties,  limited  as  above,  and  It  losisv 
that  before  an  amendm«it  could  be  snlx. 
ted  to  create  Wheels  comity.  It  wooH  > 
necessarr  to  change  the  llmitiiCIon  restiiciiu 
the  number  of  counties  In  this  state.  TL<--- 
Is  no  basis  for  these  contentions.  The  n:: 
flcatlon  of  the  amendment  tot  the  creity: 
of  WhedBT  county  makes  that  ameodi&t.' 
a  part  of  the  Constitution,  and  places  in  tt- 
proviso  a  new  county.  To  tbmt  extea:  i: 
modifies  the  provisions  of  the  Cdudtct:.: 
limiting  the  number  of  counties  to  145i 

[S]  8.  The  ^unds  urged  tor  the  disi^.: 
of  the  prisoner  upon  the  writ  habeas  (-■: 
pus  were  Insufficient  for  ttie  sronnd  <^  tL* 
relief  and  the  Judge  committed  no  tmt  -i 
refusing  to  discharge  Urn. 

Judgment  affirmed.  All  Uie  Jnatloes  i'::- 
cnr. 


SEABOARD  AIB  LINE  RT.  GO.  -r.  DIXON. 
(Supreme  Court  of  Getngla.    Not.  14,  Ifil. 

(Svllalm*  by  lie  Court.) 

1.  Gabbiebs  (Si  85,  86*)— Fbexoht  SBmETT 

— NOTIOB  TO  OORSIQltn. 

Where  Bhlpments  of  lumber  in  car  load  ! 
were  consigned  to  a  person  at  a  named 
and  were  transported  to  tbelr  deetinatioa  ' 
the  railroad  on  which  tbey  were  sbtaiped,  s:- 
the  consiniee  wsa  given  notioe  and  aSoraed  c.- 
opportunity  to  receive  and  unload  the  laa>: 
the  liability  of  the  railroad  company  as  ■  ^  ^ 
mon  carrier  ceased.  In  the  absence  of  any  !i> 
valid  rale  of  the  railroad  commission,  eoocR ' 
or  custom  raialog  such  a  duty,  it  was  not  bou'-- 
at  the  request  of  the  coOBignee.  to  deUver  u- 
cars  to  another  carrier,  to  be  transported  ti » 
different  part  of  the  same  dtr,  whm  the  c«*- 
signees  desired  to  ship  mw±  lumber  by  sttis- 
ship. 

[Ed.  Note.— For  other  cases,  aee  Garrif?^ 
Cent  Dig.  11  S18-322;  Dec.  Dls.  ff  85.  Sei* 

2.  OASBnEBB  (i  86*)— DKUVKBT  or  FUlGST 

If  the  conaiKnee  r«Iied  on  a  nsage  or  cc- 
torn  for  the  purpose  of  raising  such  a  dnty.  - 
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ould  hare  to  take  mdi  unga  or  custom  aa  it 
cisted. 

[Eld.  Note.— For  other  eaaea,  ace  Carriers, 

«iit.  Dig.  U  8ie-«22 ;  DeeTDig.  1 86.*] 

Krror  from  Superior  Court,  Chatham  Coun- 
r;  W.  G.  Charlton.  Judge. 

Action  by  J.  M.  Dixon  against  the  Sea- 
oard  Air  line  Hallway  Company.  Judg- 
ment for  plaintiff,  and  defendant  biin^  er- 
or.  Bereraed. 

Dixon,  doing  business  as  the  Dixon  Lum- 
er  Company,  obtained  an  interlocutory  in- 
unction against  the  Seaboard  Air  Line  Rail- 
way to  reetzaln  the  defendant  ttom  coUect- 
Qg  and  enfbrdng  demurrage  on  cars  of 
amber  which  were  consigned  to  the  plaintiff 
.t  Savannah  and  carried  to  that  place^  but 
rhich  the  plaintiff  dedred  to  have  transportr 
ii  to  steamship  wharves  In  another  part  of 
be  cU7t  which  were  reached  by  the  tracks 
•f  another  railroad  conqtany.  The  defend- 
Liit  was  also  enjoined  from  "collecting  or 
Lttemptlng  to  collect  watHi  damnrrage  re- 
fusing to  carry  ench  cars  before  demurrage 
B  paid."  The  defendant  denied  that  It  was 
L  common  carrier  in  connection  with  the 
»ther  railroad  company  from  Its  yards  to 
;lie  steamship  wharves^  and  asserted  that 
lie  car  loads  of  Inmber  came  over  Its  road 
unsigned  to  the  )>laintlfl  at  Savannah,  and 
liat  upon  arrival  at  their  destination,  notice 
was  given  to  the  plalntlfl,  and  demnrrage 
wgan  to  run  after  48  honra.  It  farther  al- 
eged  that  the  only  practice  as  to  the  deliv- 
ery of  sodh  cars  to  the  Central  of  Georgia 
Railway  Company  was  that  the  plaintiff 
KTonld  give  orders  to  Uie  last-named  com- 
pany to  take  from  (he  defendant  cmtain 
leslgnated  cars,  that  the  agent  of  the  Cen- 
tal Railway  Company  wonld  then  transmit 
to  the  agent  of  the  defendant  sndi  Instmc- 
tiond  as  to  the  cars  desired,  and  the  de- 
rendnnt  wonld  thereupon  deliver  the  cars  so 
ordered  to  the  Centra]  Railway  Company  for 
a^tvery  to  the  Iderchants'  A  Miners*  Ttrans- 
portattim  Company,  or  at  whatever  point  the 
plaintiff  designated  in  hia  order  to  the  Cen- 
tral Railway  Company.  To  the  grant  of 
the  injunction  the  defendant  excepted.  The 
other  facta  are  snffidently  stated  in  the  opin- 
ion. 

Anderson,  Cann  &  Cann  and  Thos.  F. 
Walsh,  all  of  Savannah,  for  pialntlffl  in  er- 
ror. Osborne  &  Lawrence  ot  Savannah,  for 
defendant  In  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  1.  If  the  plaintiff  had  cause  for 
injunction  against  the  defendant  railroad 
company,  it  was  because  of  some  impeding 
wrong  which  the  latter  was  about  to  commit 
on  the  former.  The  alleged  wrong  was  a 
violation  of  the  duty  of  the  railroad  company 
a9  a  common  carrier.  If  there  was  any 
such  daty,  It  must  have  been  Imposed  by 
leglBlatlTe  enactment,  by  valid  rule  of  the 


railroad  commission,  by  contract,  or  by  cus- 
tom. Was  such  a  dnty,  arising  from  any  of 
these  sources  shown? 

In  Coles,  Simklns  &  Co.  v.  Central  Rail- 
road &  Banking  Co.,  86  Ga.  251, 12  S.  B.  749, 
State  V.  Wrlghtsvllle  &  Tennille  R:  Co.,  104 
Ga.  437,  30  S.  E.  891.  and  Central  Ry.  Co. 
V.  Murptaey,  116  Ga.  866,  43  S.  E.  266,  60  L. 
R.  A.  817,  it  was  held  that  there  was  no  law 
which  required  a  railroad  company  to  make 
a  contract  to  forward  goods  beyond  Its  own 
line.  The  question  of  the  power  of  the  Leg- 
islature or  the  railroad  commission  was  not 
determined.  Under  these  rulings,  whether  or 
not  It  will  adopt  a  custom  of  issuing  through 
bills  of  lading,  at  least  as  to  intrastate 
freight.  Is  optional,  not  compulsory.  Central 
of  Georgia  Ry.  Co.  v.  Augusta  Brokerage 
Co.,  122  Ga.  648,  60  S.  E.  473,  69  L.  R.  A. 
119.  Even  bad  it  been  shown  that  the  com- 
pany had,  on  certain  occasions,  transported 
cars  from  the  initial  point  of  the  shipment 
to  a  terminal  point  beyond  its  line,  this 
would  not  alone  suffice  to  Impose  on  it  the 
dnty  of  doing  so.  Coles  v.  Cottral  Railroad, 
etc.,  Co.,  supra. 

[1]  But  there  was  no  evidence  that  Gie 
railroad  company  had  transported  any  lum- 
ber beyond  its  own  yards  except  upon  re- 
quest or  order  from  the  Central  Railway 
Company,  When  the  Seaboard  Air  line  Rail- 
way received  at  various  points  car  loads  of 
lumber  consigned  to  Dixon  at  Savannah,  and 
transported  such  cars  to  the  point  of  des- 
tination— that  is,  to  the  usual  place  of  de- 
livery of  such  cars  on  its  line  in  Savannah — 
and  gave  the  consignee  due  notice  and  op- 
portunity to  receive  and  carry  away  the 
lumber,  Its  liability  as  a  common  carrier 
ceased,  in  the  absence  ot  a  law,  valid  rule 
of  the  railroad  commission,  custom,  or  usage 
to  deliver  the  fiars  to  another  company  for 
transportation  to  a  different  part  of  the  same 
city.  No  statute  or  rule  of  the  railroad  com- 
mission raising  such  a  duty  has  been  shown. 
Civil  Code,  (  2665,  does  not  apply  to  such  a 
case.  These  were  not  through  shipments  of 
goods  which  had  not  reached  their  destina- 
tion, and  the  shipments  were  not  consigned 
to  any  point  on  the  Central  Railroad  or  be- 
yond the  terminus  of  the  Seaboard  Air  Line 
Railway ;  nor  is  this  a  question  of  delivery 
to  be  made  to  a  consignee  on  a  private  siding 
on  the  line  of  the  road  of  a  connecting  car- 
rier. The  defendant,  having  complied  with 
its  contract,  was  not  bound  to  deliver  the 
loaded  cars  to  another  railroad  to  be  trans- 
ported by  its  line  across  the  city  except  as 
the  case  may  be  affected  by  a  custom.  It 
was  alleged  by  the  plaintiff  that  the.  Seaboard 
Air  Une  Railway  and  the  Central  of  Georgia 
Railway  Company  were,  as  common  carriers, 
engaged  in  the  business  of  transporting  goods 
from  the  yards  of  the  former  to  the  wharves 
of  steamship  companies,  which  were  reached 
by  the  line  of  the  latter.  But  the  evidence 
failed  to  Bhow  that  they  jointly  conducted  the 
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business  of  making  sach  transportaUon. 
There  being  no  law  requiring  such  dellTerjr 
by  the  Seaboard  Air  Une  Railway  of  cars 
which  had  reached  their  destination  to  anoth- 
er carrier  for  more  convenient  delivery  to 
the  same- consignee  at  the  steamship  wharves, 
unless  It  appeared  that  there  was  a  custom  or 
usage  of  such  generality  as  to  become  bind- 
ing, the  Seaboard  Air  Line  Railway  would 
not  be  liable  for  a  failure  or  refusal  to  make 
such  delivery  to  the  other  carrier.  Melbourne 
V.  L.  &  N.  R.  Co.,  88  Ala.  443,  6  South.  762; 
Palmer  t.  Atchlaon,  eta,  101  OaL  187, 85  Pac. 
630. 

[2]  In  so  far  as  a  custom  or  usage  Is 
relied  on  by  the  plaintiff  to  Impose  a  duty 
on  the  Seaboard  Air  line  Railway,  he  must 
rely  on  the  custom  as  proved.  This  was  that 
upon  application  by  the  Central  of  Georgia 
Railway  Company,  the  Seaboard  Air  Line 
Railway  would  driver  cars  of  lumber  to  the 
former  to  be  transported  to  the  steamship 
company's  wharf.  The  Seaboard  Air  Line 
Railway  collected  a  charge  for  this  service, 
and  i>ald  It  to  the  Central  of  Georgia  Rail- 
way Company,  receiving  no  compensation  for 
Itself.  It  did  not  appear  that  either  the 
steamship  company  or  the  Central  of  Georgia 
Railway  Company  had  at  the  wharf  any 
yards  or  provisions  for  receiving  and  holding 
quantities  of  lumber  until  they  could  be  load- 
ed on  a  ship.  It  has  been  held  that  a  steam- 
ship company  la  not  compelled  to  receive 
more  freight  than  It  has  means  of  carrying. 
Ocean  Steamship  Co.  of  Savannah  v.  Sa- 
vannah Locomotive  Worlis,  eta,  Co.,  131  Ga. 
831,  63  S.  E.  677,  20  L.  R.  A.  (N.  S.)  867, 
127  Am.  St  Rep.  265.  15  Ann.  Cas.  1044.  It 
cannot  be  that  the  lumber  dealer  would 
have  the  right  to  compel  the  Seaboard  Atr 
Line  Railway,  after  carrying  the  freight  to 
its  destination,  to  send  it  forward  to  the 
steamship  wharf  regardless  of  the  ability  of 
the  latter  to  receive  it  If  this  dealer  had 
that  right,  so  had  every  other  dealer  in  the 
dty  of  Savannah.  As  there  was  no  through 
shipment  or  contract  to  transport  the  lumber 
to  the  steamship  wharf,  but  only  to  the  city 
of  Savannah,  and  as  the  Seaboard  Air  Line 
Railway  completed  its  contract  of  transporta- 
tion, and  as  the  plaintiff  must  rely,  not  upon 
any  contract  or  legislative  act  or  rule  of  the 
railroad  commission,  but  upon  custom,  as 
raising  a  duty  on  the  part  of  that  company 
to  deliver  the  cars  to  another  carrier  for 
more  convenient  delivery  to  him  in  another 
part  of  the  dty,  be  must  rely  on  the  custom 
as  proved.  And  as  proved,  the  duty  on  the 
part  of  the  Seaboard  Air  Une  Railway  to  de- 
liver cars  of  lumber  to  the  Central  of  Geor- 
gia Railway  Company  did  not  arise  until 
notice  from  the  latter,  upon  application  of 
the  lumber  dealer  to  the  steamship  company 
or  to  the  Central  of  Georgia  Railway  Com- 
pany. 

It  la  argued  that  this  works  a  great  hard- 
ship on  the  plaintiff,  as  he  is  compelled  to 


pay  d^urrage,  in  order  to  have  the  cars, 
which  arrive  at  Savannah  loaded  with  lum- 
ber, remain  on  the  tracks  of  the  Seaboard 
Air  line  Railway  nntU  called  for.  But  the 
plaintiff  la  not  compelled  to  do  this.  He  ships 
the  lumber  to  Savannah.  Wlien  It  arrives 
at  Ita  destination  he  can  receive  It,  and  re- 
shlp  it  when  he  desires  to  do  so.  If,  instead 
of  unloading  the  lumber  and  keeping  it  in 
his  yard,  he  prefers  to  let  it  remain  upon 
the  cars,  it  Is  at  bis  desire. 

It  follows  from  what  has  been  said  that  the 
grant  of  an  interlocutory  injunction  re- 
straining the  Seaboard  Air  Line  Railway 
from  collecting  and  enforcing  demurrage  np- 
on  car  loads  of  Inmber  which  had  been  trans- 
ported to  the  destination  thereof,  and  which 
the  consignees  desired  that  company  to  hare 
carried  to  the  Bteamshlp  wharves,  and  from 
collecting  or  attempting  to  collect  snch  de- 
murrage as  m^ht  accrue  before  notice  from 
the  Central  of  Georgia  Railway  Company, 
was  erroneous. 

The  ruling  here  made  renders  it  unneces- 
sary to  consider  whether  or  not  the  injnn<> 
don  granted  was  mandatory  In  character. 

Judgment  revised.  All  the  JnatlceB  ctm- 
cur. 


FLAMTERS'  OH'  HILL  T.  GARTER  et  aL 
(Supreme  Court  of  Geoi^a.    Nov.  IT,  1913.) 

(SttUahM      <A«  Court.} 

L  MOKTOAOBa    (I  468*)— FOBECLOaUBB— Rs- 

CBXTEB. 

As  a  general  rale,  a  receiver  will  not  be  ap 
pointed  for  mortgaged  property  upon  tbe  appli- 
catioo  of  tbe  mortgageea,  in  tbe  alwence  of  satia- 
factory  proof  of  the  inadequacy  of  tbe  securi^ 
and  the  insolvency  of  ttie  mortgagor. 

[Ed.  Note.— For  other  cases,  see  Mortgagea^ 
Cent  Dig.  H  1374, 1875 ;  Dec.  Dig.  i  46&*] 
2.  MoKroAOEB   (i  468*)— FoBBOLoanBa— RjK- 

CKIVEB. 

Where  a  mortgage  provides  that  the  mort- 
gagor shall  keep  the  property  insured  for  a  giv- 
en amount  for  the  benefit  of  uie  mortgagee  as  his 
interest  may  appear,  and  that  upon  tbe  failure 
of  the  mortgagor  no  to  do  the  mortgagee  may 
have  the  property  insured  for  a  like  amount, 
and  that  all  sums  paid  by  t^  mortgagee  shall 
become  a  part  of  the  mortgage  debt  and  be  se- 
cured by  the  mortgage  lien,  a  failure  to  insure 
by  the  mortgagor  will  not  ordinarily  antfaqriae 
the  appointment  of  a  receiver  for  the  property. 

[Gd.  Note.— For  other  cases,  see  Mortgages^ 
Cent  Dig.  IS  1374, 1375;  Dec.  Dig.  S46&*] 

S.  MOBTOAOBS     (I  468*)— FOBBOIASUBB— Iir- 

jimcnoN  AUD  Receiteb. 

Under  tbe  facts  of  the  case,  the  judge  erred 
in  appointing  a  receiver  and  grantiiig  rn  inter- 
locutory injunction  unless  the  mortgagor  should, 
within  a  reasonable  time,  pay  or  cause  to  be 
paid  the  taxes,  and  have  the  property  insured 
for  a  stated  amount 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  1374, 1B76;  Dec  Dig.  {  46&*] 

Error  from  Snperior  Oonzt,  Ball  Coonty; 
J.  B.  Jones,  Judge. 

Action  by  J.  &  J.  8.  Carter  and  others 
against  the  Planters*  Oil  MilL  Judgment 
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for  plaintiff,  and  defendant  brings  error.  Be- 
Tersed. 

On  March  6, 1913,  J.  &  J.  S.  Carter,  Geor- 
gia Railway  &  Power  Company.  Z.  T.  Castle- 
berry,  J.  S.  Carter,  H.  H.  Z>ean,  Mrs.  A.  M. 
Jaqulsb,  and  O.  F.  Hnghes  brought  an  equita- 
ble petition  against  the  Planters'  OU  Mill, 
the  Gainesville  Cotton  Oil  Company  (domes- 
tic corporations),  J.  C.  Cooper,  Marshall  O. 
McEenzie.  and  Harold  C.  McKenxle.  The 
aototance  of  the  material  allegations  of  the 
petition  was  as  follows:  On  AprU  11,  1912, 
the  Planters'  OH  Mill,  hereinafter  referred 
to  as  the  defendant,  or  mortgagor,  duly  eze- 
cnted  17  promissory  notes,  aggregating  the 
sum  of  934,388.12,  tour  of  which  were  for 
91,000  each  payable  to  J.  ft  J.  S.  Carter,  and 
due  respectively  on  July  1,  August  1,  Octo- 
ber 1,  and  NoTember  1,  1912;  four  were  for 
$5,000  eadi,  payahle  to  J.  ft  J.  8.  Carter,  one 
on  January  6,  and  the  other  three  on  April 
1,  1913;  two  were  for  |2,S00  each  payable 
to  J.  ft  J.  S.  Carter  on  April  1. 1918;  one  was 
for  yi,61B,  payable  to  J.  ft  J.  S.  Carter  on 
April  1,  1018;  one  was  for  9719.12  payable 
to  the  Georgia  Ballway  ft  Power  Company  on 
AiffU  1,  1913;  one  mis  for  9640,  and  another 
for  91t670  payable  to  H.  H.  Dean  on  April 
1,  1918;  one  was  for  9400  pajwble  to  Zb  T. 
Castleberry  on  April  1,  1913;  one  was  tor 
9417  payable  to  Mr&  A.  M.  Jaqnlsh  on  April 
it  1913;  and  one  was  for  978  payable  to  O. 
I*.  Hi^hes  on  April  1,  1913.  At  the  time 
these  notes  were  givm.  the  defendant  execut- 
ed and  deUvered  to  the  payees  thereof  to  se- 
cure the.  payment  of  the  same,  a  mortgage 
upon  its  entire  oil  mill  plant,  including  realty 
and  personalty  of  every  description  onmect- 
ed  therewith.  The  mortgage  cootalned  the 
sttpulatlons  that,  if  defoult  should  be  made 
in  the  payment  of  any  one  of  the  notes^  then 
aU  should  become  due,  at  ttie  option  ot  the 
holders,  with  a  right  to  tb&x  fweeloae;  and 
that  the  mortgagor  should  at  all  times  keep 
the  mortgaged  property  Insured  to  the  amount 
of  927,000,  the  poUcy,  in  case  of  1<ms  by  fire, 
payable  to  the  mortgagees  as  their  several 
Interests  may  appear,  and,  upon  default  of 
the  mortgagor  to  keep  the  property  so  In- 
sured, that  the  mortgagees,  or  any  one  or 
more  of  them,  should  have  the  right  to  have 
the  property  Insured  for  the  amount  above 
named,  and  that  all  money  so  paid  for  insur- 
ance should  become  a  part  of  the  mortgage 
debt  and  be  secured  by  the  mortgage  lien. 
The  first  two  notes  for  91,000  each,  payable 
to  J.  ft  J.  S.  Carter,  were  paid.  The  other 
two  notes  for  $1,000  each,  and  the  one  for 
95,000  due  January  5.  1913,  payable  to  J.  & 
J.  S.  Carter,  have  not  been  paid,  and  the  de- 
fendant has  been  notified  by  petitioners  that 
they  have  elected  to  declare  all  the  notes  dne, 
In  accordance  with  their  option  so  to  do  con- 
tained In  the  mortgage.  The  95,000  note  Just 
mentioned  was  transferred  to  and  belongs 
to  the  FlrBt  National  Bank  of  Gainesville, 
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Ga.,  and  so  does  the  note  for  $540  payable  to 
H.  H.  Dean.  (The  bank  is  not  a  party  to  the 
suit) 

It  is  alleged  that  the  defendant  "is  insol- 
vent and  unable  to  pay  its  Indebtedness;  that 
said  material  and  said  machinery  Is  depre- 
dating in  value;  that  the  same  Is  not  worth 
more  than  the  amount  of  your  petitioners' 
claims;  that,  If  the  said  defendant  Is  allowed 
to  keep  and  run  the  said  mill  and  machinery, 
It  will  greaty  depreciate  In  value,  and  will 
result  In  great  loss  to  your  petitioners."  On 
September  19,  1912,  the  defendant  leased  its 
oil  mill  plant  for  the  season  of  1912  and  1913, 
terminating  on  July  1,  1913,  to  the  Gaines- 
ville Cotton  Oil  Company,  In  pursuance  of  a 
contract  entered  Into  by  the  latter  company, 
Marshall  C.  and  Harold  C.  McKenzle,  and  the 
defendant;  by  the  terms  of  which  agreement 
the  defendant,  after  certain  named  expenses 
In  the  operation  of,  the  plant  were  paid,  was 
to  receive  one-half  of  the  net  profits.  To 
better  secure  the  payment  of  the  notes  held 
by  petitioners,  the  lease  contract  was  trans- 
ferred and  assigned  to  them  by  the  defendant 
and  the  Gainesville  Cotton  Oil  Company,  on 
February  17,  1913.  The  transfer  stipulated 
that  "all  profits  arising  from  said  lease  con- 
tract to  be  prorated  upon  their  respective 
claims."  In  reference  to  the  lease,  "your 
petitioners  show  that  said  profits  have  been 
made  by  running  and  operating  said  mill, 
and  that  they  have  not  been  ascertained  or 
[>ald."  The  defendant  insured  the  mortgaged 
property  for  $80,000  or  $30,000,  but  has  failed 
to  pay  the  premiums,  and  the  insurance  com- 
panies are  threatening  to  cancel  the  policies, 
and  will  do  so  unless  the  premiums  be  paid. 
Among  other  things,  the  petition  prayed  that 
a  receiver  be  appointed  for  the  Planters'  Oil 
Mill,  and  that  the  Gainesville  Cotton  Oil 
Company,  and  the  McEenzies  be  enjoined 
from  paying  to  the  Planters'  Oil  Mill  any  of 
the  profits  derived  from  the  operation  of  its 
plant,  and  that  the  mortgage  be  foreclosed. 
In  an  amendment  to  the  petition  It  was  al- 
leged that  the  defendant  had  failed  to  pay 
Ite  state,  county,  and  municipal  taxes  for  the 
year  1912;  that  executions  had  been  Issued 
for  such  texes,  which  would  be  enforced 
against  the  property  of  the  defendant  unless 
their  collection  was  restrained;  and  that  a 
number  of  common-law  Judgments  had  been 
rendered  against  the  defendants  in  favor  of 
various  creditors,  who  would  put  it  In  bank- 
ruptey  unless  a  receiver  was  appointed  by 
the  stete  court  to  take  charge  of  its  assets. 

In  its  answer,  the  defendant  denied  its  U- 
ablllty  on  the  notes  to  the  amount  set  out 
in  the  petition,  and  averred  that  there  was 
a  failure  of  consideration  to  the  amount  of 
at  least  $25,000  represented  by  the  notes. 
It  denied  that  it  was  insolvent,  and  averred 
that  it  was  in  better  financial  condition  than 
at  the  time  the  mortgage  was  executed.  It 
further  denied  that  the  mortgage  property 
had  depreciated  in  value,  and  averred  that 
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the  macbinery  In  Its  plant  had  been  added 
to  and  Its  valne  increased  since  the  execu- 
tion of  the  mortgage,  and  that  the  ralae  of 
the  mortgaged  property  was  much  greater 
than  the  claims  of  the  plaintiffs.  In  the 
language  of  the  answer:  "Defendant  admits 
that  It  has  not  paid  the  said  Insurance  pre- 
miums, and  unless  th^  have  already  been 
paid  this  defendant  Is  ready  to  cause  or  pro- 
cure the  same  to  be  paid."  The  defendant 
"amends  Its  answer  by  offering  to  cause  the 
taxes  or  tax  fl.  ftis.  against  defendant,  set 
forth  in  the  amendment  to  petition  of  plain* 
tiffs,  to  be  taken  up  and  held  so  as  not  to  be 
enforceable  until  after  a  0iial  decree  In  this 
cause." 

Upon  the  Interlocutory  hearing  for  a  re- 
ceivership, J.  Garter,  of  the  firm  of  .T  &  J. 
S.  Carter,  testified  as  follows:  "All  they 
[Planters'  Oil  Mill]  owe  ts  In  that  mortgage 
they  gave.  They  didn't  owe  us  [J.  ft  J.  8. 
Carter]  anything  Individually  at  the  time 
they  gave  the  mortgage.  They  owed  us  on 
several  notes  we  were  Indorsers  on;  the 
State  National  Bank  of  Greenville  $7,200, 
another  for  f6,000,  and  another  for  $2,700. 
The  notes  and  the  mortgage  were  given  to 
secure  the  notes  which  we  had  Indorsed  for 
them  in  Carolina  and  here  in  Geo^a,  and 
were  given  to  take  the  place  of  those  notes 
which  we  had  Indorsed.  They  gave  us  these 
notes  secured  by  the  mortgage,  and  we  were 
to  take  up  the  other  notes  we  were  indorser 
on.  I  haven't  taken  up  those  notes,  and 
they  are  still  outstanding  against  the  Plan- 
ters* Oil  Mill,  and  those  notes  together  vrlth 
the  notes  we  are  suing  on  make  a  double 
liabiUty  against  the  Planters'  Oil  MIU.  I 
haven't  paid  any  on  these  notes  outstanding. 
I  have  been  trying  to  get  the  money  from 
the  Planters'  Oil  MUl  to  pay  them  with.  I 
have  paid  interest  on  some  of  the  outstand- 
ing notes;  how  much  I  don't  remember. 
The  Planters'  Oil  Mill  paid  this  interest  for 
a  while,  and  when  they  stopped  we  started 
suit  $14,700  of  the  $27,000  I  am  suing  on 
represents  debts  that  were  against  the  Plan- 
ters' Oil  Mill  before  I  gave  up  its  manage- 
ment The  consideration  of  the  mortgage  I 
am  suing  on,  as  I  understand  It  was  that  we 
should  take  up  these  outstanding  notes,  and 
that  the  mortgage  and  notes  sued  on  were 
given  in  lieu  of  the  notes  outstanding."  He 
farther  testified:  "These  notes  which  are 
payable  to  our  order  were  taken  that  way 
for  convenience,  and  they  were  to  be  substi- 
tuted for  the  other  outstanding  indebtedness. 
I  gave  one  of  them  to  Mr.  Castleberry  and 
one  to  the  First  National  Bank.  I  hold 
these  notes  as  collateral  to  the  South  Caro- 
lina notes.  I  gave  my  individual  note  for 
one  of  the  South  Carolina  notes,  and  I  hold 
these  notes  to  protect  my  Indorsement  When 
these  notes  are  paid  that  will  settle  all  li- 
ability existing  against  the  Planters'  Oil 
MiU  at  the  time.  •  •  •  I  did  agree  to 
take  qp  tban  outitaiKUng  notM  wlien  ttdfl 


mortgage  was  giv^  That  $5,000  note  la 
not  still  outstanding.  When  I  turned  over 
the  new  note  to  the  bank  that  one  was  set- 
tled. I  can't  tell  you  anything  about  the 
$5,000  note  to  the  First  NaUonal  Bank.  I 
haven't  paid  this  new  note  for  $6,000.  We 
have  [>ald  and  renewed  several  times.  I 
wouldn't  pretend  that  I  have  or  haven't  paid 
any  $5,000  note.  Since  the  1st  day  of  April, 
1912,  I  have  not  paid  any  $6,000  note  for  the 
Planters'  OU  MUl  to  the  First  National  Bank. 
Personally,  I  have  not  paid  any  debt  of  the 
Planters'  Oil  MIU  since  the  date  named.  Nei- 
ther has  the  firm  of  J.  ft  J.  S.  Carter,  that 
I  know  of." 

It  was  shown  that  the  mortgagor  owed 
state,  county,  and  municipal  taxes,  aggregat- 
ing $366.13,  for  the  year  1912;  that  execu- 
tions had  been  issued  for  the  same;  that  a 
common-law  Judgment  for  $300  principal  bad 
he&i  rratdered  against  the  Planters'  OU  Hill 
since  the  execution  of  the  mortgage;  and 
that  a  suit  was  pending  against  tlie  oU  mill 
on  a  promissory  note  for  $550  prindpaL  As 
to  the  value  of  the  mortgaged  pn^rty  the 
testimony  of  the  vritneeses  for  the  mortgagees 
was  as  follows:  J.  Garter  testified:  "i  can't 
say  whether  the  mlU  la  as  valuable  now  as  it 
was  when  the  mortgage  was  made.  I  haven't 
been  through  the  mlU  In  a  year.  I  don't 
know  of  any  deterioration  In  the  value  of  tlie 
mlU  from  the  time  we  took  the  mortgage  tb 
the  present  time ;  only  I  known  that  It  de- 
preciates in  value  when  they  are  run.  I 
can't  specify  any  particular  deterloiation, 
except  that  I  know  of  a  motor  that  mw 
burned  out  *  *  *  I  cant  say  what  the 
mUl  was  worth  when  I  took  the  mortgage. 
It  had  .cost  about  $40,000  up  to  that  tloi& 
It  was  a  good  mill.  •  •  *  There  was 
some  new  maciblnecr  In  there.  *  *  *  I 
dont  know  that  it  was  wortli  $5a00a  I 
guess  it  had  cost  $50,000  In  1932.  I  dldnt 
value  it  at  «60,000  then.  •  •  •  i  don't 
think  it  could  be  bnUt  for  $S0,00a  •  •  • 
The  mm  would  not  bring  $50^  at  this 
season  ot  Uie  year.  Tea,  sir;  it  will  bring 
the  amount  of  this  inttebtednesa.  *  .*  * 
An  oil  miU  will  depreciate  16  per  cent  with  a 
year's  mn;  sometimeB  as  much  as  25  per 
cent  It  Is  owing  to  the  kind  of  manage- 
ment WiOk  a  good  siqterintendait  it  will 
not  depredate  more  than  tram  10  to  20  per 
cent  This  mOl  bad  been  ronning  for  three 
years.  •  •  •  When  I  took  the  mortgage 
I  knew  that  the  miU  would  depreciate  in 
value,  and  I  took  the  mortgage  in  fuU  faith 
of  tiiat  information.  When  Cooper  bought 
the  miU  [about  three  years  prior  to  the  hear- 
ing] it  was  pretty  weU  run  down,  as  the  sea- 
son was  Just  over.  It  is  true  that  under 
Cooper's  management  the  miU  has  been  ma- 
terially improved,  and  is  weU  worth  all  it 
cost"  Castleberry,  one  of  the  mortgagees, 
testified:  "It  would  be  hard  to  teU  whether 
me  mm  wonU  hring  om  f28,00a  Z  bafeat 
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been  throagh  the  mill  since  the  year  b^ore 
Ur.  Carter  sold  It  [about  fonr  years  prior  to 
tbe  bearing].  To  just  gneas  at  It,  I  would 
say  the  mill  Is  worth  $25,000  or  130,000." 
Dean,  another  mortgagee,  testified:  "I  think 
that  930,000  would  be  a  blgh  price  for  It  [tbe 
miU].  I  went  Into  the  mill  when  it  was 
takm  orer  by  Mr.  Gartw  and  Mr.  GasUe- 
berry.  It  merer  did  pay  any  dividends,  and 
has  lost  money,  so  ftir  as  I  conld  see,  every 
year.  I  have  heard  about  It  making  some 
money,  bat  I  don't  know  about  It.  *  *  * 
I  know  thte,  that  a  mill  that  don't  belong 
to  the  trust  la  a  pretty  bad  piece  of  proper- 
ty." Tbe  testimony  In  bdialf  of  the  mort- 
gagor was  to  the  effect  tbat  the  mortgaged 
proper^  was  worth  about  f40,000,  and  that 
It  was  In  better  condition  at  the  time  of  the 
hearing  than  at  the  date  <d  the  mortgage,  as 
the  repaln  made  and  new  machinery  pot 
In  more  than  offset  the  natural  wear  and  tear 
of  the  machinery  by  use. 

The  judge  passed  the  fbUowlng  order: 
"That  if  tbe  defendant  company.  Planters' 
OU  Mill,  wUl  within  ten  days  from  thU  date 
pay  or  have  paid  off  the  state  and  county 
taxes  and  the  dty  fl.  fas.,  and  have  Issued 
and  paid  for  Insurance  on  Its  oil  mill  prop- 
erty  In  the  sum  of  $27,000,  payable  to  the 
mortgiigeefl  as  their  seTeral  Interests  may  ap- 
pear, In  the  event  of  loss  by  fire,  application 
for  permanent  receiver  Is  hereby  refused, 
and  the  temporary  receiver  discharged. 
•  •  •  Should  the  requirement  as  to  pay- 
ment of  taxes  and  procurement  of  insurance 
not  be  met  as  herein  required,  then  Hugh 
Montgomery  is  hereby  made  permanent  re- 
ceiver for  said  property  as  prayed,  on  his 
making  bond  in  the  sum  of  $5,000  for  tbe 
faithful  performance  of  hla  duties  as  per- 
manent receiver,"  etc.  To  this  Judgment  the 
mortgai^r  exce^ed. 

W.  A.  Gharters  and  H.  H.  Perry,  botti  of 
Gainesville,  for  plaintiff  in  error.  H.  H. 
Dean,  of  Gaineaville^  for  defendants  in  error. 

FISH,  O.  J.  (after  stating  the  facts  as 
above).  [1]  "Receivers  are  not  appointed  as 
matter  of  right,  but  to  preserve  rights."  "The 
power  of  appointing  receivers  and  ordering 
Injunctions  should  be  prudently  and  cautious- 
ly exercised,  and  except  lu  clear  and  urgent 
cases  should  not  be  resorted  to."  Civ.  Code, 
{  5477.  The  principal  ground  on  which 
courts  of  equity  are  called  upon  to  lend  their 
extraordinary  aid  by  the  appointment  of 
recelTers  over  mortgaged  property  is  the  In- 
adequacy of  the  security  for  the  payment 
of  the  mortgage  indebtedness.  This  inade- 
quacy consists  of  two  elements,  vis.,  the  ia- 
suffidency  of  the  mortgaged  premises  per  se 
as  a  fund  tor  tbe  payment  of  the  debt,  and 
the  Insolvency  of  tbe  mortgagor  or  other 
person  primarily  liable  for  the  indebtedness, 
wboee  dn^  it  is  to  make  good  any  deficiency 
in  flie  ■ecnrl^.  Stated  In  goieral  tanoM,  the 


well-eatabUshed  mie,  dedudble  from  tbe 
clear  weight  of  authority,  Is  that  in  all  cases 
where  the  rents  of  tbe  property  are  not  spe- 
cifically pledged  as  security  for  tbe  debt,  to 
entitle  the  mortgagee  to  a  receiver  for  the 
mortgaged  premises,  and  for  the  rents  and 
profits,  he  must  show :  First,  that  the  prop- 
aty  itsdf  la  an  Inadequate  security  for  tbe 
debt  wlUi  Interest  and  costs  of  suit;  and,  sec- 
ond, that  tbe  mortgagor,  or  otber  person 
who  Is  personally  liable  for  the  payment,  la 
insolvent;  or  beyond  the  Jurisdiction  of  the 
court,  ox  of  each  doubtful  responsibility  that 
an  action  against  him  for  the  deficiency 
would  prove  unav^Ung.  mgh  on  Receivers, 
I  666.  In  the  application  of  this  ml^  the 
courts  require  satisfactory  proof,  both  as 
to  the  Inadequacy  of  the  security  and  the 
Insolvency  of  the  mortgagor  or  other  person 
Uable  for  the  debt;  and,  unless  both  these 
conditions  are  shown  to'  nlst,  no  satlsfkctory 
cause  is  presented  to  warrant  the  Interfer- 
ence of  equity.  Id.  |  667.  See,  to  the  same 
effect,  Beadi  on  Beodvers,  i  524;  Xld&evm 
tm  Receivers,  i  417  et  seq. ;  and  the  many 
adjudicated  cases  cited  by  these  anthora.  In 
the  case  at  bar  it  is  manifest  that  tbe  plain- 
tiffs, according  to  the  evidence  which  we 
have  been  at  some  pains  to  particularly  set 
forth,  did  not  show  a  dear  and  urgent  case 
for  a  receivership  over  the  mortgaged  prop- 
erty in  order  to  preserve  their  r^hts.  Ac- 
cording to  the  evidence  of  the  plaintiffs 
themselves,  who  testified  on  the  hearing  the 
mortgaged  property  was  amply  sufficient  for 
the  payment  of  all  the  mortgage  indebted- 
ness, as  well  as  the  taxes  due  on  the  proper- 
tj  and  any  premiums  for  Insurance  that  the 
mortgagees  might  advance.  Indeed,  If  the 
notes  payable  to  J.  ft  J.  S.  Carter  did  not,  in 
their  bands,  represent  a  valid  indebtedness 
against  the  mortgagor,  because  of  a  failure 
of  consideration  (which  Is  seemingly  true), 
then  the  value  of  the  mortgaged  property 
was  something  like  at  least  five  times  as 
great  as  the  valid  mortgage  Indebtedness. 
Moreover,  under  the  evidence  submitted  In 
behalf  of  the  plaintiffs,  It  could  not  be  said 
that  the  mortgagor  was  shown  to  be  Insol- 
vent Again,  It  appeared  tbat  the  mortgagor 
had  leased  the  mill  plant,  and  had  transfer- 
red the  lease  to  the  mortgagees,  in  order 
that  they  might  be  entitled  to  receive  what- 
ever profits  might  accrue  from  the  opera- 
tion of  the  mill  by  the  lessees,  as  further 
security  for  the  mortgage  Indebtedness,  and 
that  the  term  of  the  lease  had  not  expired. 

[2]  From  the  nature  of  the  order  passed 
by  the  trial  Judge,  we  assume  that  he  was 
of  tbe  opinion,  from  the  evidence  submitted 
to  him,  that  tiie  plaintiffs  were  not  entitled 
to  a  receivership  on  the  ground  of  the  Inade- 
quacy of  their  security  and  the  Insolvency 
of  the  mortgagor ;  but,  as  the  mortgagor  had 
suffered  taxes  to  remain  uiqiaid,  and  had 
failed  to  ke^  np  the  insurance  on  the  mill 
property,  that  a  xeoeiTer  should  be  appointed 
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nnlesa  the  tans  ■hovld  be  paid  and  the  ia- 
sura  nee  procured  by  the  mortgagor.  Under 
the  facts  of  the  case,  we  cannot  concur  In 
this  Tlew.  There  was  a  atLpalation  in  the 
mortgage  to  the  effect  that  the  mortgagor 
should  procure  Insurance  on  the  mill  prop- 
erty in  a  glTen  amount, 'and  should  keep  it 
up  for  the  benefit  of  the  mortgagees ;  and,  in 
the  erent  of  Its  failure  to  do  so,  then  the 
mortgagees  might  have  the  property  Insured 
for  a  like  amount,  and  the  cost  of  insurance 
should  become  a  part  of  the  mortgage  indebt- 
edness. In  Tlew  of  this  agreement,  we  ar6 
of  the  opinion  that  the  failure  of  the  mort- 
gagor as  to  the  insurance  was  not  cause  for 
the  appointment  of  a  receiver,  as  the  mort- 
gagees had  the  right,  under  the  contract,  to 
protect  tbelr  security  in  this  respect;  eepe- 
dally  when  tiie  excess  of  the  value  of  the 
property  over  the  indebtedness  la  ctmstdered. 
The  exact  point  was  before  the  Supreme 
Court  of  Idaho  In  the  case  of  BardEa  Min- 
ing, etc.,  Co.  T.  Lewlaton  Navigation  Co.,  12 
Idaho,  472,  86  Pac.  49,  and  It  was  held: 
"Where  a  mortgage  provides  that  Uie  mort- 
gagor shall  keep  the  property  Insured,  and 
that  in  case  he  falls  to  do  so  the  mortgagee 
may  insure^  and  that  all  soms  paid  by  the 
mortgagee  for  Insurance  shall  become  a  part 
of  the  mctftgage  debt  and  be  secured  by  the 
mortgage  lloi,  a  teUure  to  insure  by  the 
mortgagor  wlU  not  amount  to  such  waste  of 
the  security  as  to  authorise  the  appointment 
of  a  receiver  to  take  charge  of  the  property." 
In  Ray  v.  Carlisle,  126  Ga.  816.  64  a  B.  119, 
it  was  held:  "Even  If  the  claims  of  the 
plalntifC  were  of  such  character  that  the 
property  In  controversy  was  either  legally 
or  equitably  charged  with  their  payment,  the 
fact  that  the  building  is  uninsured,  and  In 
the  event  of  Its  destruction  by  fire  the  land 
could  not  be  sold  for  a  sum  sufficient  to  pay 
the  amount  claimed  by  the  plaintiff,  does 
not  constitute  such  a  'manifest  danger  of  loss 
or  destruction*  of  the  proi>erty  •  •  •  to 
take  charge  of  the  same  and  Impound  the 
rents  therefrom." 

[8]  In  view  of  the  evidence  showing  the 
value  of  the  mortgaged  property  so  largely 
In  excess  of  the  valid  indebtedness  secured 
by  the  mortgage,  the  mere  fact  that  the  mort- 
gagor suffered  the  state,  county,  and  munici- 
pal taxes  to  the  amount  of  $366.13  to  ac- 
cumulate and  remain  unpaid  did  not  author- 
ize the  appointment  of  a  receiver.  It  was 
not  made  to  appear  that  the  security  of  the 
mortgagees  would  manifestly  be  impaired, 
even  If  a  sale  of  a  portion  of  the  mortgaged 
property  should  be  sold  for  taxes.  It  was 
not  shown  that  the  property  was  of  such 
character  that  the  executions  could  not  be 
levied  upon  some  separable  part  thereof 
which  could  be  sold  without  interrupting  the 
operation  of  the  mill. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


PERKINS  STATB. 
(Supreme  Court  of  Georgia.  Nov.  11, 191S0 

(BvJiaiuM  by  the  Gowrt) 

Review  of  CoNvicnow. 

No  complaint  was  made  that  any  error  was 
committed  on  the  trial.  There  was  eTideoce  suf- 
ficient to  aothorixe  a  verdict  The  court  did  not 
abuse  its  dlacretiaa  in  refiudnx  a  new  triaL 

*  Error  from  Superior  Conrt,  Jenkins  Gonn- 
ty ;  B.  T.  RawUngB,  Judge. 

Dwells  PerUns  was  convicted  of  crlm^ 
and  brings  error.  Affirmed. 

rrank  G.  Rabb,  of  MiUen,  for  plaintiff  in 
error.  R.  Lee  Moor^  SoL  Oen.,  of  States- 
boro,  and  T.  B.  Felder,  Atty.  Goi,  for  the 

Stat& 

FISH,  O.  J.  Judgment  affirmed.  All  the 
JusticeB  concur. 


ANDERSON  v.  ANDERSON. 
(Supreme  Court  of  Georgia.    Nov.  14.  1913J 

(BvUahut  bv  the  Court.) 

1.  WiTHISSES  (I  60*)— DlSQUAXlFICATIOW. 

The  common-law  disqualification  of  a  par- 
ty to  teati^  as  a  witness  on  the  ground  of  in- 
terest has  been  ezprassly  preserved  by  Civil 
Code  1910,  I  6861,  in  cases  where  the  action 
is  Instituted  in  conBequence  of  adultery. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  i|  167-173 ;  Dec/Dig.  {  60.*1 

2.  Witnesses  (|  60')— Compbtenct— Divoece. 

Where  a  wife  sues  her  husband  for  a  di- 
vorce OD  the  grounds  of  cruel  treatment  and 
habitual  intoxication,  she  Is  a  competent  witness 
in  her  own  behalf.  And  where  to  her  suit  the 
husband  files  a  cross-libel  on  the  ground  of 
adultery,  the  wife  is  competent  to  testify  con- 
cerning the  grounds  of  her  libel,  but  is  incom* 
petent  to  testify  to  any  fact  pertaining  to  the 
charge  of  adultery  made  in  the  cross-libel. 

[Ed.  Note.— For  other  cases,  see  Witnesses 
Cent  Dig.  H  167-17S;  Dec  Dig  |  60.*] 

Error  from  Superior  Conrt,  Chatliaai 
County;  W.  O.  Charlton,  Judge. 

Actlm  by  L.  O.  Anderson  against  W.  A. 
Anderson,  fOr  divorce.  Judgment  fOr  defend- 
ant, and  plalntift  brings  error.  Reversed. 

Robt  L.  (jOldlng,  of  Savannah,  for  plaintiff 
in  error.  Shelby  Myrlck.  of  Savannah,  for 
defendant  In  enm. 

ETANS,  P.  J.  The  action  was  for  divorce 
by  Mrs.  Llllle  O.  Anderson  against  her  hus- 
band, Walter  A.  Anderson,  on  the  grounds  of 
cruel  treatment  and  habitual  lntoxicati(HL 
The  defendant  filed  a  cross-libel,  praying  that 
he  be  granted  a  divorce  on  the  ground  of  the 
wife's  adultery.  The  court  refused  to  allow 
the  wife  to  testify  to  any  fact  tending  to 
support  her  petition,  on  the  ground  that  the 
defendant's  cross-libel,  being  baaed  on  a 
charge  of  adultery,  rendered  her  an  incom- 
petent wltn^ ;  and  for  the  same  reason  re- 
fused to  allow  her  to  testify  denying  the 
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charges  of  adultery  set  ont  in  the  croes-IIbeL 
A  verdict  was  rendered  for  the  defendant 

The  wife's  libel  was  baaed  on  the  groands 
of  cruel  treatment  and  habitual  intoxication. 
The  husband  denied  all  allegations  of  cruel 
treatment,  and  by  way  of  cross-libel  charged 
the  libelant  with  haying  committed  the  of- 
fense of  adultery,  and  prayed  a  divorce  on 
that  ground.  Our  Code  provides  that:  "When 
a  libel  for  divorce  is  iBstltnted,  Ihe  respond- 
ent may,  in  bis  or  her  plea  and  answer,  re- 
criminate, and  ask  a  divorce  In  his  or  her  fa- 
vor ;  and  If  on  the  trial  the  Jury  believe  such 
party  is  entitled  to  divorce  Instead  of  the 
libelant,  they  may  so  find  upon  1^1  proo( 
so  as  to  avoid  the  necessl^  of  a  cross-action." 
CivU  Code  1010,  S  2962.  To  a  libel  for  di- 
vorce on  the  grounds  of  cruelty  and  habitual 
intoxication  the  defendant  may  recriminate 
the  adnltery  of  the  plaintiff.  Johns  v.  Johns, 
29  Ga,  718.  When  the  defendant  recrimi- 
nates on  the  ground  of  the  plaintiff's  adnltery, 
does  such  recrimination  absolutdy  disquali- 
fy the  plaintiff  from  testifying? 

[1,2]  At  common  law  a  party  to  a  snlt 
was  incompetent  to  testify  as  witness  on  the 
ground  of  interest  Our  evidence  act  de- 
clares every  person  offered  as  witness  shall 
be  competent  to  testify,  except  in  Ei|>ecified 
Instances,  provided  that  nothing  therein  con- 
tained shall  apply  to  any  action,  suit,  or  pro- 
ceeding in  any  court  In  consequence  of  adnl- 
tery. GlvU  Code  1910,  H  6858-5861.  If  the 
plaintlCCa  action  had  been  based  on  the 
ground  of  adultery,  she  would  hare  been  an 
Incompetent  witness.  Cook  v.  Cook,  46  Oa. 
308.  The  d^endant  wonld  likewise  be  dla- 
qaaUfled  as  a  witness.  Such  a  case  wonld 
come  within  the  statute.  But  where  a  wife 
sues  fbr  divtffce  on  the  ground  of  cmal  treat* 
ment  and  habitual  intoxication,  her  action  la 
not  a  proceeding  instituted  in  consequence  of 
adultery,  and  the  hnsband'a  recrimination 
does  not  make  it  Bach.  It, -therefore,  follows 
that  the  wife  la  a  competent  witness  in  her 
own  behalf  to  prove  the  husband's  cruelty 
and  habitual  Intoxication.  But  neither 
spouse  is  competent  as  a  witness  to  prove  or 
deny  the  recrlmlnatlOD  of  adultery ;  for  that 
is  in  the  nature  of  a  cross-action  Instituted 
tn  consequence  of  adultery.  This  principle 
WRs  recognized  In  Woolfol^  t.  Woolfolk,  63 
6a.  061.  In  that  case  a  wife  sued  her  hus- 
band on  the  ground  of  habitual  intoxication, 
cruelty,  and  adnltery.  The  wife  teatlfled  to 
facUi  tending  to  support  her  [letttlon;  and 
this  court  said  that  "the  evidence  of  the 
plaintiff,  so  far  as  Hiat  evidence  went  to 
prove  adultery  on  the  part  of  the  defendant, 
was  incompetent  and  Illegal."  The  imi^ca- 
tlon.  Is  that  she  was  a  competent  witness  as 
to  the  other  grounds  of  her  suit. 

We  think  the  court  erred  in  rejecting  the 
plaintUTs  testimony  tmdii^  to  support  her 
grounds  of  cruel  treatment  and  habitual  In- 
toxication, but  properly  excluded  so  much  of 


her  testimony  as  idated  to  the  ground  of 
adnltery  alleged  In  tlie  defendants  recrimi- 
nation. 

Judgment  zererMd.  All  the  Justices  con- 
cur. 


HUTOHmSON  T.  COLUMBUS  POWSB  00. 
et  al. 

(Supreme  Court  of  Georgia.    October  Tenn, 

1913.) 

(SyUahm  by  the  Court.) 

Appui.  Ann  EaxoB  ^  1009*)— Bbtziw^Bs- 
rnsAi.  OF  InjuncTXON— Vannx. 

The  defendaDts  having  pleaded  tfaat  they 
were  residents  of  counties  ol  this  state  other 
than  that  of  the  venue  of  suit,  and  the  evidence 
authorizing  a  finding  that  the  {beaded  facts  were 
true,  this  court  wiu  not  reverse  the  judge  for 
refusing  to  grant  an  Injunction  against  the  de- 
fendants as  ancillary  to  any  equitable  relief 
prayed  against  them.  Etowah  Milling  Co.  v. 
Gxensbaw,  116  6a.  406.  42  S.  E.  709. 
•  [Ed.  Note.— For  other  cases,  see  Appeal  and 
EiTor^^Oent  Dig.  Ii  3970-3978;  Dec.  Dig.  { 

Error  from  Superior  Court,  Troup  Coun- 
ty; R.  W.  Freeman,  Judge. 

Action  by  P.  H.  Hutchinson  against  the 
Columbus  Power  Company  and  others.  Judg- 
ment for  defendants,  and  plalntifl  brlnga  er- 
ror. Affirmed. 

M.  W.  Mooty,  of  La  Grange,  for  plaintiff 
In  error.  F.  W.  Garrard,  of  Columbus,  and 
A.  H.  Thompson,  of  La  Grange^  for  ddlend- 
ants  in  error. 

HILL,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur. 


GAUIiDBN  V.  WBI6HT,  Oomptndter  General, 
et  al. 

(Supreme  Court  of  Georgia.   Nov.  14,  1918.) 

(ByOaTtut  by  lh«  Court.) 

consxitutiohal  law  (8  806*)— taxation  (h 
545,  569*)- Due  Pbocess  of  Law— Execu- 
non  Against  Tax  Coixectob. 

The  provisions  of  the  Civil  Code  1910,  8 
1187,  relating  to  the  power  of  the  Comptroller 
6eneral  to  issue  execution  against  tax  collec- 
tors end  the  sureties  on  their  bonds  where  there 
is  a  failure  to  settle  their  accounts  in  terms 
of  the  law.  Is  violative  of  the  "due  process" 
clause  of  the  Constitution  (Const  art  1,  |  1, 
par.  3:  Civ.  Code  1910,  8  6359)- 

(a)  It  was  erroneous  to  refuse  to  enjoin  the 
enforcement  of  such  an  execution  where  the 
unconstitutionality  of  the  law  was  urged  as  a 
basis  for  the  injunction. 

(b)  It  Is  unnecessary  to  deal  wltb  other  ques- 
tions presented  in  the  record. 

[Ed.  Note.— For  other  cases,  see  Constitntlon- 
al  Law.  Cent  Dig.  {{.  928,  936.  039,  942-946, 
948,  9^;  Dec.  Dig.  )  M'*  Option.  Cent. 
Die.  88  1018,  1U»-U21;  Dec.  Dig.  81  646, 
669.*] 

Error  from  Superior  Court,  Brooks  Coun- 
ty; W.  B.  Thomas,  Judge. 
Action  by  S.  S.  Gaulden  against  W.  A. 
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Wright,  Comptroller  Qoienl,  and  others. 
Judgment  for  defendaqfs,  and  plaintiff  brings 
error.  Rerersed. 

Branch  ft  Snow,  of  Quitman,  for  plaintiff 
in  error.  T.  8.  Telder,  Atty-  Gen.,  and  J.  A. 
Wilkes,  SoL  Gen.,  ot  Mooltrie^  for  defendants 
In  error. 

ATKINSON,  J.  On  the  llth  day  of  No- 
Tember,  1911.  the  Comptroller  General  Is- 
sued an  execution,  in  favor  of  the  state  of 
Georgia,  against  the  tax  collector  of  Brooks 
coantr  and  the  snrettes  on  Mb  bond  for  an 
amount  due  for  taxes  collected,  for  which  no 
settlement  had  been  made.  One  of  the  sure- 
ties filed  a  suit  to  enjoin  eiforcement  of  the 
execution.  The  Judge  refused  to  grant  an  ad 
interim  Injunction,  and  the  plaintiff  except- 
ed. One  groond  relied  on  for  Injanction  was 
the  tnvalidity  of  the  execution.  It  was  diarg^ 
ed  that  the  execution  was  void  because  the 
statute  in  pursuance  of  which  the  Comptrol- 
lec  General  issued  the  execution  was  viola-' 
tlve  of  OtB  due  process  clause  of  the  Gonsti- 
tnti(HL  Under  the  view  we  take  of  the  case 
it  la  nnneoessary  to  deal  with  any  other  ques- 
tion. The  statute  to  which  reference  Is  made 
la  to  be  found  in  the  Civil  Code,  |  1187, 
which  declares:  "If  any  collector  shall  fall 
to  settle  his  accounts  with  the  Comptroller 
General  in  terms  of  the  lavr,  he  auall  issue 
execution  against  him  and  his  mretles  for 
the  principal  amount,  with  interest  at  the 
rate  of  twenty  per  cent  per  annum  on  said 
amount:  Provided,  that  if  upon  a  final  set- 
tlement It  should  appear  that  said  collector 
was  entitled  to  credits  at  the  time  he  is  re- 
quired by  law  to  settle,  the  Comptrollw  Gen- 
eral may  allow  the  same,  and  charge  such  In- 
terest only  on  the  amount  for  which  the  col- 
lector la  in  default,  together  with  all  the 
costs  and  attorney's  fees  Incurred  by  rea* 
aon  of  the  issuance  of  sold  ezecntion." 

There  is  no  provision  of  law  for  notice 
to  a  delinquent  tax  collector  or  surety  on 
his  bond,  or  hearing,  before  the  Comptroller 
General  issues  an  execution.  When  such  an 
execution  Is  issued,  it  is  final  process  and 
authorizes  a  levy  and  sale  of  the  proper^ 
of  the  defendant,  and  no  provision  is  made 
by  which  the  execution  can  be  converted  Into 
mesne  process  by  making  an  affidavit  of  U- 
l^litT  or  otherwise.  That  an  ill^^aUty 
would  not  lie  to  such  an  execution  was  ex- 
pressly ruled  In  the  case  of  Webb  v.  Newsom, 
138  Ga.  342,  70  S.  E.  10&  There  Is  no  other 
pvoviston  for  tax  collectors  or  the  sureties  on 
their  Ixmds  to  have  a  hraring  before  the 
proper^  is  finally  sold. 

Where  an  execution  Issues,  and  there  Is  no 
provision  of  law  for  the  defendant  to  have  a 
hearing  btfore  he  is  finally  deprived  of  his 
property,  he  Is  not  afforded  due  process  of 
law,  and  the  enforcement  of  the  execution 
will  be  enjoined.  Sfalppen  Bros.  Lumber  Co. 
T.  EUlott.  134  Ga.  699.  68  8.  E.  609;  Cent 
Ga.  B.  B.      Wright,  207  U.  8.  127.  26  Sup. 


Ct  47.  52  L.  lEd.  184. 12  Ann.  Gat.  Af- 
ter the  rendition  of  the  dedsbm  In  the 
last  dted,  the  Leglalatnre  of  this  sttte  put 
ed  an  act.  Acts  191<^  page  22:  hy  tke  toarn 
section  at  wbidi  it  was  dedaied:  "Sm'i 
the  taxpayw  desire  to  contest  the  tuabitr 
of  said  property  under  ttda  aeetloB,  be  ca.' 
do  so  by  petition  In  equilx  the  npeiij 
court  of  the  county  where  said  j/xopats  is 
assessed.**  This  was  intoided  to  aSMd  tix- 
payers  an  opportunity  to  be  heard  on  the 
question  of  the  taxabtUty  of  Uielr  pmpcrtr. 
where  it  was  attempted  to  oiCoroe  an  vac.- 
tion  Issued  by  the  GomptrollCT  Qeonl  l-t 
taxes,  and  was  evidently  oiacted  to  met  i: 
defect  in  the  law  pointed  out  In  ttie  decs.- : 
last  mentioned.  The  scope  of  the  act.  ^* 
ever,  was  not  sufltelently  broad  to  eos^ 
hvoA  tax  collectors  and  anxetles  oa  tttt 
bonds  so  as  to  afffvd  them  a  bearing  vLe^ 
the  Comptroller  Gomal  has  Issued  Us  1 
against  them  fOr  the  bllure  of  the  tsz  n.- 
lector  to  make  returns  and  pay  ovk  SMWrj 
collected  from  the  taxpayers.  Thoe  b  & 
provision  <tf  law  for  a  beating  tax  thet:^ 
collectors  and  their  snretlea  in  Bocb  osc* 
and  it  was  erroneous  ftnr  the  Judge  to  refc^- 
to  grant  the  Injunction. 

Judgmoit  reversed.  All  tlie  Jutioei  og:- 
cur. 


WEBB  V.  BIATB. 
(SnproiM  Oourt  of  Georgia.    Hov.  11,  191^ 

(ByUabM  by  the  Court.) 

1.  CanoHAL  Law  (||  780^  lOSS^Iasnrc 

TIOKO— lUPKACHlfXNT. 

If  the  trial  judge  undertakes  to  iaitnct  t-' 

Jury  as  to  the  methods  hj  which  a  witntes 
be  Impeached,  he  should  Ins  tract  them  u  :  - 1- 
tbe  methods  of  impeachmait,  so  far  u  tk« 
structioiu  are  authorized  by  the  eridenc*: 
it  has  been  held  by  this  court  that  his  ftilni*  - 
do  BO  will  not  require  the  grant  of  a  ner  n-:. 
where  no  written  request  was  made  to  c^^- 
the  jury  as  to  the  mode  of  impeadunent 
ted  from  bit  instructloos  upon  the  sobjen  ■■ 
impeachment  of  witnesses.   MUlen  Ac  B.  Co  > 
Alfen,  130  Ga.  656  (S).  657,  61  S.  B.  54L 

[Ed.  Note.— For  other  cases,  see  Critci  i 
Iaw,  Cent  Dig.  »  1774, 1776-1781.  18Sa-lS« 
2646 ;  Dec  Dig.  H  78^  103&*] 

2.  Criminal  I<aw  ({  781*}— iMSiMrcno.^ 

BVJDENCI. 

Where,  on  the.trial  of  one  indicted  for  aa- 
der,  the  evidence  on  behalf  of  the  state  ab'.'^'  •■ 
that  the  decedent  was  shot  by  the  accowd 
outside  of  a  house,  and  a  witness  testified  :  - 
just  after  the  shooting  the  aocosed  had  &  pi- 
itt  his  hand,  tliat  his  wife  and  the  witnm.  t>4*- 
ing  shooting,  were  going  oat  of  the  door  tt  f 
hoose,  and  that  the  accused  told  them  to 
back  out  of  the  door,  as  they  were  liable  to 
shot,  and  that  he  had  got  one  man  (appiTu- ; 
Tile  epithet  to  him)  "talllnfr  on  his  kneei  bo^ 
and  did  not  know  who  it  was,  mch  enitwf  ^' 
thorized  a  charge  to  the  effect  that  all  * 
siona  of  guilt  should  be  received  with  gmt  r:: 
tion,  and  that  a  confession  unoorroborated  «  ^ 
not  be  sufficient  to  warrant  a  cmviction.  ' 
V.  State,  lao  Oa.  274  (4),  277,  60  S.  £.  84a  . 

ifi)  The  statement  mentioned  In  the  piv»^ 
ing  head  note  was  not  merely  an  adnusR-- 
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I  some  minor  or  ffnboTdinate  fact,  or  Mries  of 
acta,  which  could  be  true,  whether  the  main 
ict  existed  or  not;  but,  in  the  light  of  the  oth< 
r  evidence,  it  amounted  to  a  statement  tliat  the 
ccuaed  bad  shot  the  decedent,  vitb  no  ezculpa- 
3T7  addition,  or  at  least  the  jury  conld  liave 
>  found. 

(b)  The  dtarge  was  not  erroneons  in  itself,  and 

0  request  tlx  a  farther  charge  on  the  subject 
-as  made. 

[Gd.  Nota.— For  other  cases,  see  Criminal 
a^Oent  Dig.  H  1864^-1871,  1808;  Dec;  Dig. 

.  Vkbdiot  and  Denial  or  Niw  Tbial  Sttb- 

TAINXD. 

The  evidence  aathorized  the  verdict,  and 
lere  was  no  error  In  ovemling  tlie  motbm  for 

new  trial. 

Error  from  Superior  Court,  Barl7  Coontr ; 
r.  G.  WorriU,  Judge. 

Sbadrlcb  Webb  was  convicted  of  crime, 

Qd  brings  error.  Affirmed. 

Rambo  &  Wrigbt,  of  Blakely,  for  plalntifC 

1  error.  B.  T.  Castellow,  Sol.  Oen.,  of  Guth- 
ert,  B.  B.  Arnold,  of  Atlanta,  and  T.  S. 
elder,  Attf.  Oen.,  ft»r  the  Stattt. 

LUMPKIN,  3.  Judgment  affirmed.  All 
le  Justices  concur. 


DALE  V.  CHBISTIAN. 
Supreme  Court  of  Georgia.    Nov.  12,  1913.) 

(ByUabuM  hy  the  Oouri.) 

Evidence  (iS  166,  423«)— Best  and  Secon- 
DABT— Adhibsibujtt. 

Tlie  court  erred  in  permitting  the  plain- 
ff  to  testi^  ttiat  lie  signed  a  note  at  the  Bank 
'.  Quitman,  for  the  amonnt  for  which  the  at- 
.chment  was  issued,  as  security  for  the  defend- 
it;  this  evidence  having  been  admitted  over 
mely  objection  upon  the  ground  that  the  note 
as  the  best  evidence  to  uow  the  amount  for 
bich  it  was  given  and  who  signed  it.  However, 

upon  the  production  of  the  note  it  does  not 
]pear  on  the  (ace  of  it  whether  the  plaintiff 
gned  as  surety  or  not,  it  would  be  competent 

establish  that  fact  by  his  testimony. 

[Ed.  Note.— For  other  cases,  see  Evidence, 

int.^^  54S-WS,  19&7-19W;  Dec  Dig.  it 

Evidence  (SS  166,  423*)~BEBr  and  Sbo- 

ON  D  ABY— ADiaSSIBUJTT. 

The  rallng  of  the  court  admitting  other  ev- 
ence  of  the  same  character  as  alMve,  over  aub- 
antially  the  same  objection,  is  open  to  the 

me  criticism. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
gt.^g^  SS  648-656,  1967-1965;  Dec  Dig.  « 

Evidence  8  129*J— Relevanct. 

The  fact  that  other  crediton  of  the  defend- 
it  had  sued  ont  attachments  against  him  was 
relevant  to  the  issue  In  this  case,  and  ehould 
.ve  been  excluded. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Dig.  H  388-808,  S9fi-898;  Dec  Dlg.^ 

Attachhent  (I  4T*>~-ETn>BN0»— Plbad- 
tNOS. 

The  affidavit  upon  whidi  the  attabhment 
u  issued  in  this  case  and  the  attachment  is- 
ed  thereon  had  no  evidentiary  value  relative- 


ly to  the  issues  involved.  They  would  be  before 
the  jury  as  pleadings,  tmt  should  not  have  been 
introduced  as  evidence. ' 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Gent  Dig.  H  120,  861-876;  Dec  Dig.  {  47.*] 

5.  Tbial  (J  83*)— Witnesses  (j  367*)- Intee- 
EST— Objection  to  Evidence— Sufitcienct. 

Where  an  atiomey  at  hiw  had  testified  In 
favor  of  the  defendant,  It  was  not  irrelevant  to 
show  by  the  same  witness  that  he  represented 
other  creditors  of  the  defendant,  who  would 
gain  an  advantage  in  case  the  traverse  was  sus- 
tained. Objection  to  the  testimony  mi  the 
ground  that  it  was  Inennpetent  is  too  genwal, 
where  it  does  no^  state  for  what  reasons  It  was 
incompetent. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  198-210:  Dec  Dig.  |  83:*  Witnesses, 
Gent^.  H  1184.  1185;  Bee.  Dig.  |  807.*] 

6.  SnmciBNOT  of  Btidbnob. 

No  opinion  is  expressed  as  to  tbe  snfflclency 
of  the  evidence,  as  the  case  is  remanded  for  a 

new  trial. 

Error  from  Superior  Court,  Brooks  Coun- 
ty; W.  E.  Thomas,  Judge. 

Action  by  G.  R.  Christian  against  W.  D. 
Dale.  Judgment  tor  plaintiff,  and  defendant 
brings  error.  Rerensed. 

Christian  sued  ont  an  attachment  against 
Dale  upon  the  grounds  that  he  was  abscond- 
ing and  that  he  was  actually  removing  with- 
out the  limits  of  Broobs  county.  The  de- 
fendant traversed  the  grounds  of  the  at- 
tachment, and  upon  the  trial  of  the  issue 
thus  made  the  jury  found  for  the  plainttff.. 
A  motion  for  a  new  trial  was  overruled,  and 
the  defendant  excepted. 

Baum  &  Jolinson,  of  Quitman,  for  plaintiff 
In  error.  Branch  &  Snow,  of  Quitman,  for 
defendant  in  error. 


BECK,  J.  Judgment  reyersed. 
Justices  concur. 


AU  the 


SMITH  V.  STATE. 
(Supreme  Court  of  tieorgia.    Not.  12,  1913.) 

(BytUbiu  &y  tke  Court.) 

1.  Cbiminai.  Law  (J  1172*)- Instbuctions— 
Evidence— Habuless  Errob. 

The  fact  that  the  presiding  judge,  in  addi- 
tion to  charging  the  jury  that  the  defendant 
must  be  proved  guilty  beyond  a  reasonable  doubt, 
added  the  rule,  applicable  to  cases  of  circum- 
stantial evidence,  that  the  guilt  of  the  defend- 
ant must  be  proved  to  the  exclusion  of  every 
other  reuonable  hypothesis,  was  not  Injuilous 
to  the  defendant,  on  the  assignment  ox  error 
that  there  was  no  legal  evidence  to  authorize 
such  charge.  If  the  case  was  one  involving  the 
rule  as  to  circumstantial  evidence,  the  charge 
was  right  If  not,  It  was  not  Injurious  to  the 
accused,  as  it  gave  a  rule  more  nvorable  than 
he  could  claim. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «  3128.  3154-3157,  315^163, 
3169;  Dec  Dig.  §  1172.*] 

2.  HouiciDE  (5  11*)— "Legal  Malice." 

There  was  no  error  in  chai^ng  as  foHows: 
"  'Legal  malice'  is  an  intent  unutTnull^  to  take 
away  the  life  of  a  fellow  creature  in  a  case 
where  the  law  would  neither  jnatif  j%  nor  to  any 
degree  excuse,  the  intention,  should  the  killing 
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take  plaiM  m  l&bnidsd.  Leral  malice  b  not  nee- 
esnnty  111  will  or  hatred.  It  1b  an  unlawful  In- 
tention to  kill,  withont  JnstificatiMi  or  mitUra- 
tion,  which  must  exist  at  the  time  of  the  kill- 
ioc;  but  it  ia  not  neeeMary  for  tliat  intention 
to  exist  for  any  length  of  time  before  the  kill- 
iag.  A  man  may  form  the  intention  to  kill,  do 
the  killins  instantly,  and  regret  the  deed  ai  soon 
an  done.** 

[Ed.  Note.~For  other  cases,  see  Hondddfc 
Cent  Dig.  SS  15.  16;  Dec  Dig.  |  IL* 

For  other  definitions,  aee  Words  and  PhraaeoL 
ToL  6,  pp.  4288-4804;  toL  8,  pp.  7712,  7718.] 

&  HouiciDE  ({S  167,  838*)~Btidkncb— Habm- 

U88  EbBOR. 

The  court  should  have  excluded,  on  objee- 
don,  certain  testimony  that  a  witness  owned  a 
gun,  whidi  was  stolen  from  his  bouse  about  the 

time  when  the  homicide  occurred,  and  that  after 
the  homicide  he  identified  it  in  the  poesession 
of  another  witness,  to  whom  it  had  been  deliv- 
ered by  a  third  person;  then  being  no  legal  erl- 
dence  to  show  that  the  gun  so  stolen  was  tiiat 
which  was  used  by  the  accused  in  the  commis- 
sion of  the  homidoie,  or  was  in  his  poeBeBslon,  or 
was  connected  with  the  crime  in  any  way.  But, 
under  the  uncontradicted  erldenoe,  tUs  error 
will  not  require  a  rerersal. 

[Ed.  Note.— For  other  cases,  see  Knuldde, 
Cent  Dig.  »  882-340,  709-^8;  Dee.  Dig:  %i 
167,  338.*] 

4.  Tebdict  and  DxniAX.  of  New  TttUi.  Sus- 

TArNBD. 

The  verdict  was  supported  by  the  erldence, 
and  there  was  no  error  m  omniUng  the  motlm 
for  a  new  trlaL 

Knot  from  Superior  Gonit,  Lowndee 
.  Oonnty ;  W.  B.  Thomas,  Judge. 

George  Smith  was  convicted  of  crime,  and 
brings  error.  Affirmed. 

Patterson  &  Gopeland,  of  Valdosta,  for 
plaintiff  in  error.  J.  A.  Wilkes,  Sol.  Gen.,  of 
Moultrie,  and  T.  8.  Felder,  Attr.  Gen.,  for 
the  State. 


LUMPKIN,  J.  Judgment  affirmed, 
the  Justices  concnr. 


All 


McCONNELL  v.  GREGORY. 
(Supreme  Court  of  Georgia.    Nov.  15,  1913.) 

(Byllabut  by  the  Court.) 

TTstTKT  (J  98*)— Invalid  Convetancb— Home- 
stead. 

A  conveyance  of  land  executed  by  a  bor- 
rower to  secure  a  debt  infected  with  usury  is 
void  and  ineffectual  to  p&Bs  title.  Civ.  Code 
1910,  8  3442.  Therefore  the  maker  of  such  a 
conveyance  may,  subsequently  to  its  execution, 
have  a  valid  homestead  set  apart  in  the  prop- 
erty Boueht  to  be  so  oinveyed,  which  home- 
stead will  not  be  subject  to  a  judgment  recov- 
ered on  the  debt  notwithstanding  the  usury  was 
eliminated  when  the  judgment  was  taken.  Ap- 
plying these  ralings  to  the  evidence  in  this 
case,  the  court  erred  In  directing  a  verdict 
finding  the  property  subJecL 

[Ed.  Note.— For  other  cases,  aee  Usury,  Cent 
Dig.  U  206-218;  Dec.  DigTf  98.*] 

Error  tnm  Superior  Gonrt,  Berrien  Goniir 
ty ;  W.  E.  Thomas,  Judge. 

Action  by  J.  M.  Gregory  against  D.  A.  Mo- 
Conn^  head  of  a  family.    Judgmmt  for 


plaintiff,  and  def aidant  brings  error.  Be- 

Torsed. 

Hendrldte  A  Christian,  of  NashTllle,  tor 
plaintiff  in  error.  Alexander  &  Guy,  of 
NashTllle,  for  defendant  In  error. 

FISH,  O.  J.  Judgment  teveised.  All  tbe 
JuBtloeE  concnr. 


RBLIFOBD  T.  STATB. 
(Supreme  Coort  of  Georgia.    Nov.  U,  1913.) 

(SyttahuB  »y  th«  Court.) 

L  CuiOHAi.  Law  (|  641*)— CoNmnTAHc*- 
DiscBKnon— "Berefit  of  Counbee^" 

Counsel,  appointed  by  the  court  to  repre- 
sent the  accused  on  trial  for  his  life,  were  al- 
lowed only  ten  minutes  to  confer  before  entering 
upon  the  trial  and  after  such  conference  an- 
nounced to  the  court  tiiat  they  "had  nof  had 
the  proper  time  to  prepare  the  defense,"  and 
for  this  reason  tbey  moved  for  a  continaance  to 
a  snbsequent  adjourned  term,  which  motion  was 
overruled.  The  trial  proceeded  and  terminated 
in  a  verdict  of  gnillT,  and  the  accused  was  sen- 
tenced to  be  hung.  Held,  that  it  was  not  a  sound 
exercise  of  the  discretion  of  the  court  to  deny 
the  continuance  without  at  least  offering  in  lien 
of  It  to  postpone  the  trial  for  a  reasonable  time 
to  afford  counsel  opportunity  to  pr^Are  the 
defense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ff  1496-lQOS;  Dec  Dig.  { 
641.*] 

(Additional  BvlUamt  »v  ffd«oHaI  Btaf.) 
2.  Words  Ain>  Fbxaseb— "Bbhert  or  Goitk- 

SEI,." 

The  guaranty  of  ''benefit  of  connael"  to  ac- 
cused, given  in  the  Bill  of  Rights  of  Const,  art. 

1,  §  1.  par.  6  (Civ.  Code  1910.  I  6361),  means 
more  than  the  mere  appointment  oy  the  court  of 
counsel  to  represent  ^e  accused  and  implies  also 
that  such  counsel  be  given  a  reasonable  time  for 
preparation  to  properly  represent  the  accused 
at  the  trial. 

Error  from  Superior  Court,  Liberty  Coun- 
ty; Frank  Park,  Jndge. 

Dorsey  Rellford  was  convicted  of  murder, 
and  brings  error.  Reversed. 

Ben  A.  Way,  S.  B.  Brewton,  and  O.  a 
Darsey,  all  of  Hinesrllle,  and  H.  H.  Elders, 
of  ReldsvlUe,  for  plaintiff  In  error.  N.  J. 
Norman,  Sol.  Gen.,  of  Savannah,  and  X.  % 
Felder,  Atty.  Gen.,  for  the  State. 

FISH,  C.  J.  On  Tuesday,  February  18. 
1913,  during  the  regular  February  term  of 
the  superior  court  of  Liberty  county,  an  lo- 
dictment  was  found  against  Dorsey  Bellford, 
charging  him  with  ttie  offoise  of  murder, 
alleged  to  have  been  committed  on  October 
SO,  1912.  Hie  ease  was  called  f6r  trial  on 
Friday,  February  21.  1913,  at  that  term  of 
ttie  court  Upon  the  call  of  the  case  for 
trial  Mr.  Darsey,  an  attcmwy,  stated  to  the 
court:  That  on  the  next  preceding  Friday 
"he  was  qxAen  to  by  def^dant  and  agreed 
to  represent  him,  provided  the  defendant 
woold  employ  James  R.  Thomas  to  asdst 
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him;  tbat  he  [Darser]  had  bem  noeaOj  ad- 
mitted to  the  bar;  that,  this  beinc  hla  flnt 
appearance  aa  an  attorney,  he  did  not  feel 
authorized  to  take  a  case  of  that  Importance 
alone;  that  the  defendant  had  failed  to  em- 
ploy Mr.  Thomas,  not  being  able  to  arrange 
hla  fee;  and  that  Mr.  Thomas  had  returned 
to  his  home  In  another  connty."  The  court 
then  appointed  attorneys  B.  A.  Way,  S.  B. 
Brewton,  and  H.  H.  Elders  to  assist  Mr. 
Darsey  and  gare  them  ten  minutes  In  which 
to  confer.  After  the  consultation  Mr.  Way 
asked  the  court  to  continue  the  case  until 
the  May  adjourned  term  upon  the  ground 
"that  [such  counsel]  had  not  had"  proper  time 
to  prepare  the  defense  In  a  case  where  the 
person's  life  was  at  stake."  The  solicitor 
general  stated  to  the  court  "that  the  defend- 
ant had  been  In  Jail  about  3%  months  be- 
fore the  court  convened,  and  that  It  was  not 
a  bonded  case  and  ought  to  be  disposed  of." 
Tbe  motion  for  a  continuance  was  overruled. 
The  trial  was  immediately  entered  upon,  and 
a  verdict  of  guilty  was  returned.  One  of  the 
grounds  of  the  motion  made  for  new  trial  by 
the  accused  was  that  the  court  erred  In  re- 
fusing to  continue  the  case  upon  the  showing 
above  set  forth.  A  new  trial  was  refused, 
and  the  accused  excepted. 

It  Is  declared  in  our  Bill  of  Rights  (Civil 
Code  1910,  I  6361)  that;  "every  person  charg- 
ed with  an  offense  against  the  laws  of  this 
state  shall  have  the  privilege  and  benefit  of 
counsel."  This  constitutional  guaranty  of 
"beneQt  of  counsel"  means  something  more 
than  the  mere  appointment  by  the  court  of 
counsel  to  represent  the  accused.  He  is  enti- 
tled to  a  reasonable  time  for  preparation  by 
such  counsel  to  properly  represent  him  on 
the  trial.  As  was  stated  in  Blackman  v. 
State,  76  Ga.  288:  "This  constitutional  priv- 
ilege would  amount  to  nothing  If  the  coun- 
sel for  the  accused  are  not  allowed  suffi- 
cient time  to  prepare  his  defense."  To  the 
same  effect  see  Jones  v.  State,  65  Ga.  506; 
Jackson  v.  Stat^  88  Ga.  784,  16  S.  E.  677; 
McArver  v.  State,  114  Ga.  514,  40  8.  E.  779; 
Nick  T.  State,  128  Ga.  673,  58  S.  E.  48 ;  Har- 
ris V.  State,  119  Ga.  114,  46  S.  E.  973.  As  was 
said  in  the  case  last  dted;  "Undue  haste  in 
the  administration  of  the  criminal  law  Is  as 
much  to  be  condemned  as  unnecessary  delay. 
The  true  course  lies  between  these  two  ex- 
tremes. The  law  vests  the  determination  of 
Questions  relating  to  tiie  time  of  trial  in  the 
discretion  of  the  trial  Judges;  and  this  court 
will  not  interfere  with  their  rulings  on  the 
subject,  unless  it  is  manifest  that  there  has 
been  an  abuse  of  discretion."  In  the  case  at 
bar  the  accused  had  endeavored  to  employ 
counsel  on  Friday  before  tb»  court  convened 
on  the  following  Monday  but;  on  account  of 
inability  to  arrange  fe^  had  not  succeeded. 
The  indictment  was  found  on  Tuesday ;  the 
case  was  called  for  trial  on  the  following 
Friday.  The  accased  had  no  counsel,  as  Mr. 


Darsey  was  unwilling  to  represent  him  with- 
out the  aid  of  more  ^oterlenced  oonnaU. 
The  court  appc^ted  three  oQter  attorneys  to 
assist  Mr.  Darsey  in  representing  the  ac- 
cused, announcing  that  he  wonld  t^ve  them 
ten  ininntes  in  which  to  confer.  After  coor 
snltatlott  within  this  brief  period  allowed  by 
the  court,  oonnsel  announced  tiiat  tiiey  had 
not  been  able  to  pr^are  the  defense  within 
the  time  allowed  and  asked  for  a  ccmtinu- 
ance  nntU  an  adjourned  term.  We  know  of 
no  case  where  so  short  a  time  for  prepara- 
tion of  the  trial  of  a  case  of  any  description 
was  allowed  by  the  court;  and,  without  con- 
sidering the  merits  of  this  case,  we  have  no 
hesitancy  in  ruling  that  It  was  not  a  sound 
exercise  of  tiie  discretion  of  the  court  to 
deny  the  continuance  without,  in  lieu  of  it, 
at  least  offering  to  postpone  the  trial  for  a 
reasonable  time  to  afford  opportunity  to 
counsel  for  preparation  for  the  trial.  We 
are  constrained,  therefore^  to  reverse  the 
Judgment  on  the  ground  that  the  court  erred 
in  refusing  a  new  trial. 

Judgment  revereed.  All  the  JnatloeB  con- 
cur. 


BBRRIBN  COUNTY  v.  ALLBN.  (No.  5,060.) 
(Court  of  Appeals  of  Georgia.   Nov.  26,  1913.) 

(Svttabut  Iv  a«  Oonrt.) 

1.  Sottioiknct  or  PxnnoN. 

The  petition  stated  a  cause  of  action,  and 
the  court  did  not  err  in  overruling  the  demur- 
rers. 

2.  StnnciBNCT  or  Etzdenck. 

There  was  sufficient  evidence  to  anthorise 
the  verdict 

3.  Husband  and  Wife  (|  209*)— New  Tbial 
(8  39*)  —  psbsonai.  injubies  to  wltk  — 
luoHT  OF  AonoN  —  Ebboneous  Instbuc- 

TXONB. 

The  court  erred  In  giving  the  followtDg 
charge,  complained  of  in  tae  motion  for  a  new 
trial:  "If  you  believe,  from  the  evidence  that 
she  is  entitled  to  recover,  the  elements  that 
you  would  be  authorized  to  consider  in  determin- 
ing the  amount  of  damages  would  be  how  far, 
if  any,  her  capacity  to  discbarse  her  ordinary 
daily  dutiea  has  been  diminished,  and,  if  so  di- 
miniabed,  allow  compensation  (or  that  diminu- 
tion." This  instmction  was  erroneous,  because 
the  evidence  shows  that  the  plaintiff  was  a 
married  woman,  and  her  husband  would  be  en- 
titled, if  any  one^to  recover  (or  the  loss  of  the 
wife's  services.  Wrightsville  &  Tenniile  R.  Co. 
V.  Vaughan,  9  Ga.  App.  371,  71  S.  B.  691; 
Roberts  v.  kaines,  112  Ga.  842,  88  S.  E.  109; 
Georgia  R.  Co.  v.  Tice,  124  Ga.  460.  Si  S.  B. 
916,  4  Ann.  Cns.  200.  The  wife  and  the  hus- 
band both  conld  not  recover  for  the  diminished 
capacity  to  discharge  her  duties.  It  being  im- 
poBsible  to  determine  what  damages,  if  any,  tfae 
jury  allowed  for  diminution  of  the  plaintiff's 
capacity  to  discharge  such  duties,  the  case  must 
be  sent  back  fbr  a  new  trisl. 

[E6.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  H  766-772;  Dec*  Dig.  § 
209:*  New  Trial,  Cent  Dig.  8S  57-61;  Dec. 
Dig.  S  39.*] 

Error  from  City  Court  of  NashvUle;  J.  G. 
Cranford,  Judge. 
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AeUoB  bf  Un.  N.  U.  ^eu  ftcaM  Ber- 
xien  Gonntar.  Jadgment  fop  i^alntlfl,  and  de> 
fsndant  totaigB  error.  Bewsed  and  re- 
manded. 

W.  O.  Harrison,  of  NashTlUe,  for  plaintiff 
In  error.  Lovett  &  Mtirray  and  B,  A.  Hen- 
dricks, all  of  MasliTlll^  for  defendant  In  er- 
xor. 

BOAN,  J.  Judgment  reversed. 


COLtlEB  T.  STATE.  (No.  5,230.) 
tConrt  of  Appeals  of  Georgia.   Not.  26,  1913.) 

(8ytlahu$  »f  Oe  CoerfJ 

No  EaaoB  Apfxabino. 

No  error  of  law  ia  alleged  to  have  been 
committed  by  the  court  on  the  trial,  the  evi- 
denee  authorised  the  verdict,  and  the  motion 
for  a  new  trial  waa  properly  overraled. 

Error  from  Snperlor  CJourt,  Golimltt  Gonn- 

W.  XL  Thomas,  Jndge. 
Wade  CloUler  waa  convicted  of  ctlm^  and 
brings  error.  Affirmed. 

T.  E.  Parker,  Jaa.  L.  Dowling,  and  Jaa. 
Hnmpbreya,  all  of  Mooltrie,  for  plaintiff  in 
error.  J.  A.  Wilkes.  SoL  Gen.,  and  W.  A. 
jCoTington,  lK>th  of  Mooltrie,  for  the  State. 

BOAN,  J.   Judgment  affirmed. 


PBEPLES  &  TTGABT  v.  CITIZENS*  NAT. 

LIFE  INS.  CO.    (No.  5,123.) 
-(Court  of  Appeals  of  Georgia.  Nov.  2S,  lOlA.) 

(BvOchut  &y  the  OowrQ 

-SumCIENCT  OF  EVIDBNCB. 

The  liability  of  the  defendants  depended 
wholly  upon  the  stipulation  in  an  application 
for  a  loan,  in  which  the  applicants  agreed  to 
pa^  the  plaintiGE  a  compensation  for  the  ex- 
amination of  the  property  offered  to  secure 
the  loan.  By  the  terms  of  the  contract  the 
ultimate  right  of  determining  whether  the  se- 
'Curity  offered  was  satisfactoiT  was  reserred  to 
the  plaintiff.  The  ruling  of  this  court  npon 
the  demurrers  when  this  case  was  previously 
here  (11  Ga.  App.  177.  74  S.  E.  1034)  practicallv 
disposed  of  all  the  contentions  of  the  defend- 
ants, save  th^  single  defense  that  the  inspec- 
tion made  by  the  plaintiff  was  colorable  only, 
and  not  made  in  good  faith,  and  that  the  appu- 
cation  was  arbitrarily  rejected,  for  the  sole 
purpose  of  creating  a  liability  against  the  de- 
fendants for  the  sum  whidi  they  had  agreed  to 
pay.  Upon  the  trial  now  under  review  there 
was  no  evidence  which  indicated  that  the  in- 
spection made  by  the  plaintiff  was  not  made  in 
good  faith,  or  t^t  the  applicatioo  was  reject- 
ed otherwise  than  in  the  exercise  of  the  plain- 
tiflTs  right  to  be  satisfied  with  the  security  of- 
fered ;  there  is  no  evidence  which  compels  the 
conclusion  that  the  contract  was  entered  Into 
by  the  plaintiff  for  the  sole  purpose  of  creating 
a  liability  upon  the  part  of  the  defendants;  and 
consequently  a  verdict  In  favor  of  the  plaintiff 
was  demanded,  and  the  assignments  of  error 
tipon  the  charge  of  the  court  are  immaterial. 

Error  from  City  Court  of  TUton;  B.  Bv^ 
Judga 


Actum  by  the  GLttieii^  National  Ufe  In- 
surance Oompany  against  PeeiAea  ft  Tygart 
Judgment  tor  plaintiff,  and  defendants  bring 

error.  Affirmed. 

Fnlwood  ft  Skeen,  of  Tifton,  for  plaintiffs 
in  error.  H.  S.  Mnrray,  of  Tifton,  for  de- 
fendant in  error. 

BUSSELIs  a  J.  Jndgmoit  affirmed. 


CITX  OF  BAINBBIDGB  t.  SMITH. 
(No.  6,070.) 

(Court  of  Appeals  of  Georgia.   Not.  26,  1913.) 

(SifUalHU  hv  tk«  Court.) 

1.  Salbs  d  161*)  —  Dblivbbt  to  Gabbixb  — 

NeCBSBITT  of  BiXL  of  IjADINQ. 

The  execution  of  a  bill  of  lading  is  not  an 
indispensable  prerequisite  to  a  Talid  contract 
of  affreightment,  nor  necessary  to  evidence 
such  a  delivery  to  a  common  earner  as  mQ  be 
the  equivalent  in  the  contemplation  of  law  to 
delivery  to  the  consignee,  fispedslly  Is  this 
true  when  delivery  is  made  by  a  shipper  at  a 
point  upon  the  line  of  a  carrier  where  there  is 
no  agency  or  shipping  agent  of  the  carrier. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  877-380;  Dec.  Dig.  | 

2.  Appbai.  ANn  Ebbob  (I  1006*)— TEBnici^ 

EVIDBHOB. 

There  ia  evidence  which  authorized  the  in- 
ference that  the  defendant  had  constitnted  the 
carrier  its  ageat  to  recdve  and  ddiver  the 
wood  whidi  was  in  cratroversy,  and  other  evi- 
dence which  authorized  the  condnsion  that  tile 
plaintiff  had  corrected  all  errors  in  the  delivery 
of  the  wood  which  had  been  brooght  to  his  at- 
tentiom  by  the  defendant  Consequently  the 
evMence  andiorised  the  verdict,  and  tiie  Ssere- 
tion  of  the  trial  judge  in  refusing  a  new  trial 
wiU  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  8860-S876,  8M8-3860: 
Dec.  Dig.  S  1006.*] 

Error  from  City  Court  oC  Bainbridce;  H. 
B.  Spooner,  Judge. 

Action  by  O.  O.  Smith  against  the  City  of 
Bainbridge.  From  a  ju^ment  for  ^alntiff. 
tbe  Clt7  brings  error.  Affimed. 

Albert  H.  Bussed  of  Bainbridge^  fOr  plain 
tiff  in  error.  John  B.  Wilson,  of  Balnlnidse, 
for  defendant  In  error. 

BUSSEU:^  C.  J.   Judgmwt  affirmed. 


VAUGHAN  T.  BANE  OF  (X>BBTOWN. 
(Na  6,128.) 
(Court  of  Appeals  of  Georgia.   Nor.  2S, 

(ByUaTnu  hv  t\«  Court,} 

Gabnishubnt  (S  158*)— Tbavebsb  of  Answkb 
OF  Gabkibbee— Notice  to  Gabnishee. 

Merely  exhibiting  to  a  party  or  his  coun- 
sel a  traverse  to  an  answer  of  garnishment  at 
the  time  it  is  filed  is  not  sudi  notice  to  the  gar- 
nishee as  is  ccmtemplated  by  the  statute. 

[Ed.  Note.— For  other  cases,  see  QsTaishmen^ 
Cnit  Dig.  H  288-297;  DeTlMg.  1 168.*] 
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Error  from  dtf  Gonrt  of  Beldsrille;  iu 
S.  WS7,  Judge  pro  hac. 

Actim  by  the  Bank  of  Cobbtown  asatnst 
Dass^  Tanshan,  and  garnldunent  samnuaiB 
-was  served  upon  J.  N.  GolUna.  Jodgment 
for  plalntUf,  and  defendant  brings  error. 
AflBrmedi 

H.  H.  Bdera,  of  Beldsrllle,  for  plaintUT  In 
•error.  H.  0.  Beasley*  of  B^dsrUle^  for  de- 
fendant In  error. 

BOAN,  J.  The  Bank  of  Cobbtown  sued 
'W.  B.  Vaoghan  In  the  ctty  court,  and  bad 
summons  of  garnishment  served  npon  J.  N. 
ColUnB.  Tbe  garnishee  answ««d  that  he  had 
960  in  hia  hands  belonging  to  the  defendant. 
Dassey  Yanghan  trarersed  this  answer,  and 
denied  that  this  950  belonged  to  W.  B. 
Vanghan,  and  claimed  It  as  hw  property. 
The  claim  and  traverse  came  on  for  trial, 
and  connsel  tor  the  plaintiff  moved  tbe  court 
to  dismiss  the  traverse,  on  the  ground  that 
no  written  notice  ct  It  bad  be^  given  to  the 
garnishee  as  reqnired  by  law.  Tbe  claimant 
replied  by  showing  that  at  the  March  term, 
191^  of  the  court— the  first  team  at  which 
the  garnishee  oonld  have  answered — the 
claimant  traversed  the  answer,  "and  the 
written  traverse  was  read  to  and  shown  to 
the  party  that  made  said  answer,  and  to 
tba  connsel  for  tbe  plaintiff,  and  that  both 
of  them  read  said  traverse,  and  folly  under* 
stood  llie  same^  and  that  said  case  was  con- 
tinoed  by  consent  ot  all  parties  at  the  March 
term,  1913."  The  court  granted  the  motion 
to  dismiss  the  said  traverse  on  the  ground 
urged,  and  the  claimant  excepted. 

We  hold  that  there  was  no  error  in  the 
Judgment  excepted  ta  Section  B287  of  the 
Civil  Code  of  1910  reads  thus:  "The  service 
of  notice  of  traverse  shall  be  perfected  by 
tne  plaintiff,  his  agent,  or  attorney  of  rec- 
ord, or  by  the  proper  officer  of  said  court, 
either  serving  the  garnishee,  his  agoit, 
or  attorney  of  record  in  person  or  by  liv- 
ing a  copy  of  each  notice  of  traverse  at  the 
most  notorious  place  of  abode  of  such  gar- 
nishee his  agent,  or  attorney,  or  by  acknowl- 
edgment of  service."  And  service  of  notice 
not  having  been  perfected,  as  required  by 
this  section  of  the  Code,  there  was  no  service 
In  contemplation  of  law. 

Judgment  affirmed. 


JOHNSON  V.  GEORGIA  PBSTIIiIZBB  ft 
OIL  CO.    (No.  S,055.) 

(Court  of  Appeals  of  Georgia.   Nov.  2B,  1918.) 

(SyUabvt  fry  iho  Covri.) 
IQXCBFTIOKS,  BnX  OF  (J  43*)  —  DlSMISSAI. — 

T^Noaa  or  Bill  op  Excsftions. 

The  bill  of  exceptions  not  Iiavias  been  ten- 
dered unHl  after  the  expiration  of  80  days  from 
tbe  jad^ent  complained  of,  and  it  not  appear- 
ing that  Che  court  remained  in  session  more 


than  30  days,  the  writ  vi  error  must  be  dis- 
missed. 

[Ed.  Note. — For  other  cases,  see  Exceptions, 
Bm  of,  Cent.  X>ig.  S  72^;  Dec.  Dig.  |  43.*] 

Elrror  from  City  Court  of  Bazl^;  A,  V. 
Sellers,  Judge. 

Action  between  John  Johnson  and  the 
Georgia  rertillier  ft  Oil  Company.  Ju<Uc- 
ment  for  the  latter,  and  the  former  brings  er- 
ror.  Dismissed. ' 

W.  W.  Bennett  and  W.  H.  Watson,  both  of 
Baxley,  for  plaintiff  in  error.  O'Steeu  & 
Wallace,  of  Douglas,  for  defendant  In  error. 

BOAN,  J.  Writ  of  error  ^missed. 


J.  W.  SOABBOBOnCH  ft  GO.  t.  TABBOB- 

OUGH.    (No.  S,073.) 
(Court  of  Appeals  of  Georgia.   Nov.  25,  1918.) 

f^TyUa&M  iy  th»  Court.) 

"L  JnooHBNT  (S  628*)— Res  Judicata— Joinr 

Contract. 

Tbe  suit  was  apon  a  pTomissory  note,  of 
which  the  defendants  were  joint  makers.  At 
tbe  appearance  term  one  of  the  defendants  filed 
a  plea,  and  tbe  other  suffered  judgment  against 
bim  by  defanlt.  The  defendant  who  filed  the 
plea  was  present  at  the  rendition  of  the  judg- 
ment against  his  joint  obligor,  but  no  further 
proceedings  were  liad  at  that  term  of  the  court. 
At  tbe  saoeeeding  term  be  orally  moved  to  dis- 
miss the  petitlcm  as  to  himself  and  this  mo- 
tion was  granted.  The  court  did  not  err  In 
sustaining  the  motion.  Tbe  subject  of  the 
suit  was  a  Joint  contract,  and  the  rendition  of 
the  judgment  against  one  of  the  joint  obligors 
me^ed  the  entire  cause  of  action,  and  bars  any 
subseauent  suit  on  the  same  contract  against 
the  ouier  debtor^ 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  1 1144 ;  Dec  Dig.  |  esa*] 

%  CaSB  DlSTINaUISHED. 

Tbis  case  is  distinguished  by  its  facts  from 
that  of  Merritt  v.  Bagwell,  70  Ga.  S78.  and  the 
decision  is  properly  controlled  by  the  ruling  in 
Almand  v.  Hathcock,  140  Oa.  — ^  79  S.  B. 
846. 

Brror  from  City  Court  <A  FitEgerald;  PhU- 
ip  Newbem,  Judge. 

Action  by  J.  W.  Scarborough  ft  Co.  against 
John  Zarborough.  Judgment  for  d^endant; 
and  plaintiffs  bring  error.  Affirmed. 

Jas.  A  Griffin  and  O.  H.  Elklns,  both  of 
Fitzgerald,  for  plaintiffs  In  error.  McDonald 
ft  Grantham  and  Lewis  A.  MlUa^  Jr.,  all  of 
Fitzgerald,  for  defendant  in  error. 

BUSSBIJ^  O.  J.  Judgment  affirmed. 


BOMB  BT.  A  LIGHT  CO.  t.  LANSDELL. 

(No.  B,O840 

(Coort  <tf  Appeals  of  Georgia.    Nov.  20,  1918.) 

(Syllahut  hy  the  Court.) 

Street   Railboads    (|   113*)  —  WaoHovmi 
Death— E  VIDE  NCE. 

In  tbe  trial  of  an  action  against  a  street 
ndlway  company  for  damages  for  the  homicide 
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of  the  plalntUTi  IniBband,  allied  to  have  been 
rauBed  07  the  negligence  of  the  defendant's  mo- 
torman  in  ranning  a  car  at  excessive  speed,  it 
was  error,  requiring  the  grant  of  a  new  trial, 
to  admit  evidence  tending  to  ahow  that  other 
motormen.  Id  charge  of  other  cars  of  the  de- 
fendant, had  operated  those  cara  at  the  place 
vhere  the  plalntiffa  hosband  was  killed  at  an 
excessive  rate  oiE  speed,  and  oa  a  former  oc- 
casion came  very  near  ranning  over  some  chil- 
dren at  that  place. 

[I]d.  Note.— For  other  easesj  sm  Street  Rail- 
roads, Cent  Dlff.  IS  228-2S8;  Dec  ZHs.  1 
113*] 

Error  from  City  Coart^  Floyd  Oonnty;  J. 
H.  Beece,  Judge. 

Action  b7  Mrs.  W.  S.  Lansdell  against  the 
Borne  Railway  ft  Ught  Company.  Judgment 
for  platntUf,  and  defendant  brings  error.  Be- 
Teraed. 

J,  SC.  Hunt  and  Dean  ft  Dean,  all  of  Rome, 
for  plaintiff  In  error.  Seaborn  ft  Bariy 
Wrl^t  and  Graham  Wrlgbt,  all  of  Borne,  t6r 
defendant  In  error. 

BOAN,  7.  MYs.  W.  S.  lAnsdeU  saed  the 
Rome  Bailway  ft  Light  Company  for  damages 
for  the  ktlUng  (tf  het  husband,  who  was  kill- 
ed by  being  struck  by  one  of  defendant  com- 
pany's cars  while  crossing  the  track  of  the 
company  at  a  public  crossing  in  the  <dty  of 
Boma  The  petition  alleged  that  he  waa  in 
the  exercise  of  all  ordinary  and  reasonable 
care  and  caution,  and  that  his  death  resulted 
through  the  negligence  of  the  defoidant's 
motorman  in  running  the  car  recklessly  and 
at  excesslTB  speed,  and  at  a  rate  of  speed 
greater  than  that  allowed  by  ordinances  of 
the  dty  of  Borne.  The  defendant.  In  its  an- 
swer, denied  all  the  material  allegations  of 
the  plaintiff,  and  in  addition  thereto  pleaded 
that  the  ordinances  of  the  of  Borne,  al- 
leged to  hare  been  violated  In  the  running  of 
the  defendant's  cars  at  the  time  of  the  homi- 
cide, were  tmreasonable  and  invalid.  In  so  far 
as  Uiey  apidled  to  the  running  of  Its  cars  at 
the  place  of  ihe  bomldde.  The  trial  of  the 
case  resulted  In  a  verdict  In  favor  of  the 
plaintiff. 

The  defendant  excepts  to  the  orermling  of 
its  motion  for  a  new  trial.  The  motion  waa 
based  on  the  usual  general  grounds,  and  on 
several  additional  grounds,  one  of  which  was 
as  follows:  "Because  the  f<^owlng  evidence 
of  witness  A.  P.  HcGinnis  was  Illegally  ad- 
mitted by  the  court  over  the  objection  of  mo* 
rant,  to  wit:  Q.  What  was  the  usual  way  the 
cars  ran  at  that  idace?  A.  Sometimes  th^ 
ran  pretty  slow,  and  sometimes  pretty  fasL 
Q.  Did  you  ever  make  any  protest  to  BIr. 
Arnold,  the  superintendent  of  the  car  line 
here,  as  to  the  rapidity  with  whldb  that  car 
was  run  along  there?  A.  Tes,  sir.  Q.  Was 
that  btfore  Mr.  iLausdell  was  killed  7  A.  About 
six  weeks  before  he  was  killed.  Q.  What  did 
yoa  say  to  him?  A.  The  reason  I  said  any- 
thing to  him  was  th^  came  near  getting 
some  children  there  one  d^,  came  In  a  hair's 
breadth  of  it,  coming  from  the  store  south. 


Q.  Tba  same  dlrectton  they  were  ranning 
that  nlj^tf  A.  Tea,  sir.  Q.  What  did  you 
say  to  him?  A.  I  him  I  saw  a  narrow 
escape  with  some  children,  that  they  were 
running  too  fast,  and  he  aayi;  'Uhke  a  case 
against  tiie  motonoan  and  ocmdiutor.*  and  I 
says,  'I  wlU  not  do  it ;  It  la  your  bnajpees  to 
induct  your  men.*  Q.  What  did  he  say  to 
you  then?  A.  He  never  said  anything;  be 
treated  me  with  Indifference,  and  walked 
off."  Defendant  objected  to  the  admission  of 
this  testimony,  <m  the  grounds  that  it  wus 
Irrelevant,  Immaterial,  and  incompetent,  and 
that  there  were  no  pleadings  to  authorize  it 
Unless  this  evidence  could  illustrate  the 
reasonableness  or  unreasonableness  of  the 
dty  ordinance  in  question,  it  was  dearly  In- 
admissible. It  is  imporalble  in  looking 
throu^  ttils  record  for  us  to  arrive  at  the 
concludon  that  this  evld^ice  could  have  been 
of  any  material  value  to  the  jury  in  reaching 
a  condudon  on  the  Issues  Involved.  It  will 
be  noted  that  the  answer  to  the  first  ques- 
tion was  that  "sometlmeB  they  ran  pretty 
slow,  and  aometlmefi  pretty  fast"  Whether 
he  made  any  protest  to  Mr.  Arnold,  the 
snperlntCTdent  of  the  car  company,  aa  to  the 
rapidity  with  which  cars  were  ran  along 
thrae,  throws  no  light  on  the  question  aa 
to  whether  the  company  should  or  should 
not  have  run  rapidly.  As  to  coming  In  a 
hair's  breadth  of  running  down  some  cbll' 
Area  there  one  day,  running  In  the  same 
direction  they  were  running  that  night,  this 
furnishes  no  light  on  the  question.  The 
only  possible  effect  that  this  evidoice  could 
have  produced  on  the  minds  of  the  Jury  waa 
a  preludicW  one  against  the  defendant  com- 
pany, aa  it  was  calculated  to  create  the  Im- 
pression that  the  agents  of  the  defendant 
were  habitually  recktess  and  cardesa  In  the 
operation  of  the  cars,  without  regard  to 
human  safety.  Therefore  ttie  admission  of 
this  evidence  to  the  jury  was  more  than 
likely  harmful  to  the  defendant  As  Justify- 
ing the  court  In  admitting  this  evidence,  we 
are  dted  by  the  defendant  In  caror  to  the 
case  of  Savannah,  Florida  ft  Western  B.  Co. 
V.  Flannagan,  6a.  679,  9  S.  B.  471, 14  Am. 
St  Bep.  183.  An  examination  of  that  case 
will  i^ow  that  Judge  Bleckley,  In  rendering 
the  "opinion  of  the  .Supreme  Court,  ^pressed 
doubt  as  to  the  admissibility  of  the  evidence 
there  objected  to.  This  evidence  showed  the 
high  speed  with  which  the  same  ei^ciiw  waa 
habitually  run  1^  the  same  engineer  at  the 
same  placa  Judge  BlecU^  said:  TThls 
evidence  waa  of  doubtful  admlsdMUty.  The 
authoritieB  on  the  question  are  in  conflict, 
and  upon  ao  doubtful  a  questlfm  we  think 
the  court  did  not  err  in  admitting  the  evi- 
dHice."  But  in  the  case  at  bar  the  evi- 
dence objected  to  tells  to  show  that  it  was 
the  same  motorman  or  the  same  car  and  the 
same  plaoe^  or  that  the  company  habitually 
ran  Its  cars  in  a  certain  way.  The  teatlmouy 
is  by  no  meana  ao  strong  or  partlnent  as  that 
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excepted  to  in  tbe  Flaimagan  Oaae.  So  npon 
tbe  whole  we  conclude  there  was  harmful 
error  In  admitting  It.  See,  also,  Atlantic  & 
'WeBt  Point  R.  Co.  v.  Newton,  86  Ga.  BIT, 
11  S.  B.  776,  and  Central  R.  Co.  v.  Kent,  87 
Ga.  402.  408,  IS  S.  E.  602.  There  being  evi- 
dence in  this  case  which  wonld  have  Justified 
the  verdict,  the  relative  diligence  and  care 
of  plaintiff's  husband  and  the  defendant 
company  b^ng  a  question  for  the  Jury,  we 
would  let  it  stand,  but  for  tbe  error  in  ad- 
mitting this  testimony,  which  may  have 
played  an  Important  part  in  affecting  the 
decision  of  the  Jury.  See  Town  of  Pelham  v. 
Pelham  Telephone  Co.,  131  Ga.  325,  62  8.  B. 
186 ;  Ga.  R.  ft  Banking  Co.  v.  Walker,  87  Ga. 
204,  13  8.  B.  511;  Southern  Ry.  Co.  v. 
O'Bryan,  112  Ga.  127,  37  S.  B.  161;  PuUman 
Co.  T.  Schaffner,  126  Ga.  609.  65  8.  B.  S83,  9 
li.  a  A.  (N.  8.)  407. 

Other  than  as  above  indicated,  there  wa« 
no  material  error  in  the  trlaL 

Judgment  raTwsed. 


BROWN  V.  STATE.    (No.  8,266.) 
<Conrt  of  Appeala  of  Georgia.   Nov.  2^  18U.) 

(Svnabut  H  Court.) 
Taoranot  (S  1*)— Bvidbnce. 

A  married  woman,  whose  hnsband  la  not 
■hown  to  be  able  to  support  her,  canoot  be 
convicted  of  vagrancy  opon  proof  alone  that 
•he  is  able  to  work  end  does  not  work;  and 
this  is  trae,  though  she  and  her  hoaband  may 
be  living  in  a  state  of  separation. 

[Ed.  Note.— For  other  cases,  aee  Vagrancy, 
Cent  Dig.  i  1;  Dec.  Dig.  fl.*] 

Enctt-  from  Gity  Court  of  Camilla;  B.  D 
BmOi,  Judge. 

Ethel  Brown  was  convicted  of  vagrancy, 
and  brli^  error.  Reversed. 

E.  B.  Cox,  R.  Lu  Cox,  and  J.  M.  Mayo, 
Jr.,  all  of  Camilla,  for  plaintiff  in  error-  W. 
H.  Haggard.  SoL,  ot  Camilla,  for  tbe  State. 

POTTLE,  J.  It  is  unfortunately  true  that 
some  husbands  do  not  comply  with  the  legal 
and  highly  moral  obligation  Imposed  upon 
tbem  to  support  their  wives.  It  is  punish- 
ment enough  for  a  woman  to  espouse  a  man 
unwilling  to  support  her.  If  he  can  and 
won't,  the  law  will  compel  him,  and  will  ex- 
cuse the  woman  for  not  doing  that  which  the 
husband  is  bound  to  perform  for  her.  Cer- 
tainly she  Is  not  to  be  classed  as  a  va- 
grant merely  t>ecau8e  she  relies  upon  compli- 
ance by  her  husband  with  the  obligation  im- 
posed upon  him  by  law.  Married  women 
are  often  compelled  to  supplement  the  income 
which  the  ostensible  head  of  the  fomily  can 
earn;  but  they  do  this  from  stem  necessity, 
and  not  because  the  law  compels  them  to  do 
It.  Sometimes  married  women  support  worth- 
less or  helpless  husbands;  but  to  hold  that 
&ey  were  legally  bound  to  do  so  would  put 
an  unwarrantable  burden  npon  the  holy  es- 


tate of  matrimony  and  make  undesirable 
for  the  woman  a  relation  Into  which  the  law 
encourages  her  to  enter.  In  the  present 
state  of  the  law  the  burd^  of  supporting 
the  family  falls  upon  the  husband,  in  return 
for  which  tbe  law  crowns  him  with  the 
proud,  but  sometimes  meanlnglero,  title  of 
"head  of  the  family."  If  he  would  wear  the 
crown,  he  must  bear  the  burden.  Some  day 
all  this  may  be  changed ;  but  we  are  dealing 
with  present-day  law,  and  '^sofflctent  unto 
the  day  is  the  evil  thereof." 

The  ondispnted  evidence  shows  that  the 
accused  was  a  married  woman,  and  that  she 
lived  with  her  husband  about  half  the  time. 
The  evidence  la  silent  In  reference  to  the 
husband's  ability  to  work,  or  as  to  whether 
he  actually  contributed  to  bis  wife's  sup* 
port  At  any  rate,  this  is  not  the  proper 
proceeding  in  which  to  determine  the  respec- 
tive obligations  of  husband  and  wife,  or  to 
fix  the  blame  for  the  separation.  It  is 
enough  that  the  woman  is  married  and  tbe 
husband  is  in  duty  bound  to  support  bei. 
He  represents  the  "visible  means  of  Bopport" 
to  whl<di  the  statute  ref er& 

Judgmmt  terexaed. 


SIMS  V.  STATE.    (No.  6,261.) 
(Court  of  Appeals  of  Georgia.  Nov.  25,  191S.) 

(Svltabua  hp  ihe  Cimri.} 

1.  Cbiminal  Law  (8  635*)— Evidbnci— Con- 
fession—Sufficiency. 

In  order  to  authorise  a  conviction  of  ar- 
son, the  corpus  delicti  must  be  established,  in- 
dependently of  tile  confesrion  of  the  accused. 

[Ed  Note.— For  other  eaSM,  aee  Criminal 
Law,  Cent  Dig.  U  1226,  1^;  Dee.  Dig.  S 
535.*] 

2.  Arson  (|  87*)  —  Bvidenci  —  Corpus  De- 

UCTI. 

The  evidence  was  insufficient  to  establish 
tbe  corpus  delictL 

[E]d.  Note.— For  other  cases,  see  Arson,  Cent 
Dig.  »  71-78;  Dec.  Dig.  |  37.*] 

Error  from  Superior  Court,  Hadtson  Coun- 
ty; D.  W.  Meadow,  Judge. 

Willie  Sims  was  convicted  of  arson,  and 
brings  error.  Reversed. 

See,  also,  12  Ga.  App.  651,  77  S.  E.  891. 

Jno.  B.  Gordon,  of  Danielsville,  and  Geo. 
C.  Thomas,  of  Athena,  for  plaintiff  in  error. 
Thos.  J.  Brown,  SoL  Gen.,  of  Blberton.  for 
the  State. 

ROAN,  J.  The  accused  was  convicted  of 
argon,  and  excepts  to  the  overruling  of  his 
motion  for  a  new  trial. 

[1]  The  principal  ground  Insisted  on  is 
that  there  was  no  proof  of  the  corpus  delic- 
tL In  a  case  of  this  kind  it  takes  more  than 
proof  of  the  burning  to  constitute  a  crime: 
It  must  appear  from  evidence,  either  direct 
or  circumstantial,  to  a  reasonable  and  moral 
certainty,  that  the  house  was  burned  by 
some  criminal  agency.  West  v.  State,  0  GA. 
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App.  lOS,  64  S.  E.  130.  There  was  proof  In 
this  case  of  a  confession,  but  it  Is  well  set- 
tled that  the  corpus  delicti  must  be  proved 
aliunde  the  confession. 

[2]  The  presumption  in  a  case  of  arson  Is 
that  the  burning  was  the  result  of  accident 
or  providential  cause,  rather  than  by  crimi- 
nal design.  In  this  particular  case  the  same 
defendant  was  convicted  In  the  same  court 
once  before  for  the  same  offense,  made  a  mo- 
tion for  a  new  trial,  which  was  overruled, 
and  It  was  brought  to  this  court  for  review. 
The  court  then  held  that  "the  drcumstances 
relied  on  In  this  case  are  entirely  too  In- 
conclusive. There  is  no  evidence  sufficient 
to  overcome  the  presumption  that  the  burn- 
ing was  accidental.  This  being  so,  the  evi- 
dence was  not  sufficient  to  authorize  the  cdn- 
vlcHon."  Now,  it  appears,  upon  a  compari- 
son of  the  former  record  with  the  prraent 
one,  that  the  evidence  is  practically  the 
same  In  both  cases,  and  not  any  stronger  In 
this  case  than  in  the  previous  one.  It  not  be- 
ing sufficient  then  to  authorize  a  verdict  of 
guilty.  It  is  for  the  same  reasons  Insufficient 
now.  See  Slmms  v.  State,  12  Ga.  App.  651, 
77  S.  E.  891 ;  Moon  t.  State^  12  Oa.  App.  614. 
77  S.  E.  1088. 

Judgment  remsed. 


DOUGLAS  V.  STATE.   (No.  6,220.) 
(Court  of  Appeals  of  Geo^ia.   Nov.  26,  1918.) 

fByllabua  hy  the  Court.} 

1.  Gbihihal  Law  (5  786*)— lN8TBnonoN»— 
Grbdibilitt  or  Statement  of  Accusin. 

The  following  charge  to  the  jury  waa  not 
erroneous  as  tending  to  deny  their  right  to  be- 
lieve a  part  of  the  prlsoner'B  statement  and 
reject  the  remainder:  ''The  prisoner's  statement 
is  made  under  oath,  and  it  shall  have  such 
weight  and  effect  as  the  jury  se^  fit  to  give  It. 
The  jury  may  believe  It  in  preference  to  the 
sworn  testimony  in  the  case." 

[Ed.  Note.— For  other  cades,  see  Criminal 
Law,  Cent.  Dig.  »  17877  1896-1901,  1900, 
1984;  Dec  Dig.  $786.*] 

2.  CsiianAL  Law  (8  784*)— Ihstbuotions— 
Facts  and  Etidbncb. 

The  following  excerpt  from  the  charge  of 
the  court  is  complained  of :  "Is  there  any  other 
reasonable  bvpothesia  or  explanation  of  the 
existence  of  all  the  facts  that  is  consistent  with 
the  innocence  of  the  accused?  Can  all  these 
things  be  true  and  yet  can  we  reasonably  say 
he  is  Innocent?"  Error  was  assigned  upon  the 
nound  that  if  some  of  the  circumstanceB  re- 
Ded  on  by  the  state  were  antme,  there  mi^t 
have  been  an  acquittal.  This  excerpt  was  not 
erroneons  for  the  reason  assigned. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  1883-1888,  1922,  1960; 
Dec.  Dig.  I  784.*] 

3.  Cbiminai.  Law  (|  652*}— EviDBN0s--OtB- 

CUHSTANTIAI.. 

The  evidence,  though  circumstantial,  was 

sufficient  to  authorize  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Criminal 
La w^  Cent  Dig.  |S  1257,  1259-1262;  Dec.  Dig. 
I  552.»1 

Error  from  Superior  Court,  Bibb  Coun^; 
H.  A.  Mathews,  Judge. 


Geo.  Douglas  was  convicted  at  odne,  ai! 
brings  error.  Affirmed. 

Robt  W.  Barnes,  of  Ma«Hi,  ttx  iriUntiff  i-. 
error.  John  P.  Boas,  SoL  Geo.,  oC  MMam,  tx 
the  State. 

POTTLBl,  J.  Judgment  aWifwinBi, 


CLARE  V.   GEORGIA  FERTIUZEB 
WORKS.    (No.  5^066^ 
(Court  at  Appeals  of  Geoisia.   Nor.  9Sh  1^ 

Nbw  Tbiai,  (I  08*)  —  JUDomn  Nor  Stt- 
POBTED  BT  Evidence. 

The  description  in  the  mortgage  fi.  Cl 
not  follow  the  mortgage,  nor  did  the  Wry  i 
low  the  fi.  fa.    It  aiQMn^  from  Ae  eridei^ 
that  the  mortgagor  bad  two  bums  in  tte  :.l 
itia  district  in  which  the  mortgaged  crofA  «f> 
located.    There  waa  no  parol  evidnice  loai." 
the  property  described  in  the  mortgaee  »  '-- 
"Clark  place,"  nor  any  teatiinony  Mentif:-::: 
the  property  described  In  the  levy  widi  t. 
wliich  had  been  morteaged.    ConaeqacBtr  i> 
court  erred  in  oTemling  the  motioD  for  a  l  - 
trial. 

[Ed.  Note.— For  other  cases,  see  New  Trii 
Cent  Dig.  »  135-140;  Dec  Dig.  |  68.*] 

Error  from  Caty  Court  of  Dnblln;  J.  F 
Hicks,  Judge. 

Action  between  A.  L.  Clarfe  and  the  Gf.  : 
gla  Fertilizer  Works.  Judgment  for  the  in- 
ter, and  Clai^  brings  error.  Bevuwd. 

Davis  &  StDigls,  of  Dablln,  for  plalndf 
in  error.  Evana  ft  Barret^  of  Dublin,  for 
fendant  In  error. 

RUSSELL,  O.  J.  Jo^moit  revaaed. 


SMALL      ^ATE.    (Na  6,2314 
(Court  of  .^peals  cd  Geocija.  Nov.  2S,  ISH 

(StllabuM  hy  the  Court.) 

1.  Masteb  and  Sgbvant  (S  67*)— FaAmr- 
LENT  Bbeaoh  of  Cortbact — <^iia»i. 
Pboskcution. 

A  writing  contaloiog  a  promisi  to  I^-r 
which  does  not  describe  the  work  to  be 
formed,  is  too  indefinite  to  be  the  barii  «  > 
prosecution  for  cheating  and  swindliiig,  oa-.--: 
section  715  of  the  Penal  Code.  Adams  v.  Suu. 
10  6a.  App.  801,  74  S.  E.  96,  and  dutioos. 

[Ed.  Note.— For  other  cases,  see  Mast»r 
Servant  Cent  Dig.  f  76;  Dec  Dig.  {  67.*; 

2.  Mabtee  and  Sebvaht  (I  er*)- FiAr"'- 

LENT  BBEACH  of  CONTBACf^-CkliaHAL  Bl- 
BFOKSIBIUTT. 

The  rule  above  stated  Is  applicable  ts  * 
writing  In  tiie  f (blowing  laogoage:  "In  t  > 
sideration  of  the  sum  of  (112.00)  twelve  > 
larspaid  me  to^y,  I  bcrdiy  agree  to 
C.  w.  Skinner  seven  months  at  $12.W  r*' 
month  on  any  place  of  the  said  G.  W.  Skize^ 
commencing  Jaonary  Ist,   1913,  and 
Aoguet  1st  1913." 

[Ed.  Note.— For  other  casM,  see  Kaater  a: 
Servant,  Gent  Dig.  |  76;   Dec  Dig.  I  fT,' 

Error  from  City  Court  of  Waynesboro; 

Wm.  H.  Davifl^  Judge. 
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£Km  Small  was  convicted  of  dieatinc  and 
swindling,  and  bring?  error.  Berened. 

C.  B.  Garllck,  of  Waynesboro,  for  plalntUT 
in  error.  F.  8.  Burner,  SoL,  of  WaTnesbon^ 
for  the  State. 

PICB  CURIAM.  JudgmeDt  rerersed. 


AMBROSE  T.  BABBBB.   (N&  IM)6&) 
(Court  of  Appeals  of  Georgia.    Not.  SB,  1913.) 

(Byllabiu  by  the  Court.) 

1.  Pbocess  d  149*)— TunasB  or  Rmnur  — 
Fboof. 

On  die  trial  of  a  tntverse  to  a  re  torn  of 
perBonal  serrice,  proof  of  Berrlce  hy  leaving  a 
cop;  at  the  residence  of  the  defendant  will  not 
avail  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Process,  Gent 
Dig.  IS  202-205;  Dec  Dig.  S  14».«] 

*J.  PBOOBSS  (S  64*)  —  PSBBOHAL  SUTIfiB  — 
BUFFICUNCT. 

The  evidence  demanded  a  finding  in  favor  of 
the  traverse  to  Qie  retnm  of  Berrioe,  and  the 
court  did  not  err  in  directli^  the  Jury  so  to  find. 

[Ed.  Note.— For  other  cases,  see  Process,  Gent 
D«.  H  SB.  06,  76-82;  Dec.  Dig.  | 

Error  from  Oity  Conrt  of  Bazley ;  A.  T. 
Sclera,  Judge. 

Action  b7  Beverly  Ambrose  agalnet  b:.  M. 
Barber.  Judgment  for  defendant  and  plain- 
tiff brings  error.  Affirmed. 

W.  W.  Bennett,  of  Baxley,  for  plaintiff  In 
error.    Parker  St  Hlghsroltli,  of  Baxley,  for 

defendant  In  error. 

POTTLE^  J.  The  only  question  in  this 
case  la  whether  service  of  process  had  been 
made  upon  the  defendant,  so  as  to  authorize 
the  rendition  of  a  Judgment  against  her  In 
the  absence  of  an  appearance  and  pleading. 
The  officer  made  a  return  of  personal  serv- 
ice. The  affidavit  of  Illegality  traversed  the 
return  at  the  first  term  after  ttie  defendant 
was  apprised  of  its  existence,  and  denied 
that  she  was  ever  served. 

[1]  It  is  settled  law  that  where  there  is 
a  return  of  personal  service,  a  traverse  there- 
of will  be  sustained  upon  proof  of  no  per- 
sonal service,  even  thoxigh  another  lawful 
mode  of  service  may  be  shown.  Wood  v. 
Callaway,  119  Oa.  801,  47  S.  B.  17& 

[3]  The  defendant  who  was  a  married 


woman,  living  with  her  husband,  testified 
that  she  was  never  served,  and  the  correct- 
ness of  the  court's  Judgment  in  directing  a. 
verdict  In  favor  of  the  traverse  depends  up- 
on the  testimony  of  the  officer  who  niade  the- 
return  of  service.  Froiia  his  testimony  it 
appears  that  the  husband  and  the  wife  were- 
eerved  Jointly.  The  officer  went  with  copies- 
of  the  suit  and  process  to  the  defendant's- 
house,  and  stopped  outside  the  front  yard, 
at  title  gate,  and  did  not  get  out  of  his  buggy. 
The  husband  was  in  the  yard,  and  the  de- 
fendant was  scrubbing  the  porch,  which  waa 
within  three  or  four  feet  of  the  gate.  The 
husband  was  between  the  officer  and  the  de- 
fendant, and  within  hearing  distance.  The- 
officer  told  the  husband  he  had  papers  to 
serve  on  him  and  his  wife,  and  handed  two 
copies  to  the  husband.  The  defendant  was- 
not  more  than  ten  feet  away,  and  there  was 
no  reason  why  she  could  not  hear  the  offi- 
cer's remark  to  her  husband.  The  officer 
never  spoke  to  the  defendant,  nor  did  she 
speak.  We  think  the  court  properly  con- 
strued the  testimony.  The  defendant  says, 
that  she  did  not  hear  the  conversation  be- 
tween the  officer  and  her  husband.  She  may 
have  been  engrossed  with  her  work  and 
failed  to  hear.  The  testimony  of  the  officer 
is  that  she  could  have  heard;  hers  that  she 
did  not  Besides,  the  husband  had  no  right 
to  accept  service  for  his  wife.  Counsel  calls 
our  attention  to  the  Biblical  dogma  that 
"They  twain  shall  be  one  fiesh,'*  and  argues 
that  in  the  eyes  of  the  law  persons  living 
together  In  wedlock  should  at  least  be  enough 
one  for  the  husband  to  ropresent  the  wife 
In  such  a  matter  as  this  In  her  very  pres- 
ence We  might  take  this  view  of  it  If  the- 
wife  had  heard  the  officer  tell  her  husband 
that  one  of  the  papers  was  for  her.  In  that 
case  a  Jury  might  give  some  force  to  the 
natural  curiosity  which  might  be  ascribed  to 
the  defendant  to  see  what  was  in  the  papers. 
But  the  husband  says  that  he  got  only  one 
copy,  and  the  wife  claims  that  she  heard  no 
part  of  the  conversation,  and  never  knew 
that  she  was  sued  until  she  saw  her  property 
advertised  in  the  paper  for  sale.  The  evi- 
dence does  not  show  personal  service,  and, 
under  the  decision  above  cited,  proof  of  no 
other  service  could  avail  the  plaintiff  In 
execution. 
Judgment  affirmed. 
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ABANDONMENT. 

oe  Criminal  Law,  81_1169,  1178;  Divoh»,  | 
37;  Husband  and  Wife.  11302-818;  Munic- 
ipal Corporationa,  |  668;  Tarent  and  Oliild, 

^  ^  ABATEMENT. 

lee  Nuisance,      18,  72,  76. 

ABATEMENT  AND  REVIVAL 

lee  Indictment  and  Information,  i  IS. 

n.  ANOTHER  AOTIOK  FEKSINQ. 

S  5  <GaJlpp.)  The  pendency  of  an  attachment 
Q  whieli  no  declaration  waa  filed  at  the  first 
erm  wiO  not  abate  a  second  attachment  between 
he  same  parties  under  which  the  same  proper- 
y  was  seized  and  in  which  a  declaration  waa 
u)y  filed.— Drake  t.  Lewis.  79  S.  E.  167. 

n.  WAIVER  OF  GROUNDS  OF  ABATE- 
BIENT  AND  TIME  AND  MANNER  OF 
PLEADINO  IN  GENERAI.. 

i  85  (Ga^App.)  All  of  defendant's  pleadings 
lay  be  filed  simultaneously,  and  defendant  does 
.ot  waive  a  plea  to  the  jurisdiction  by  filing  ai- 
aultaneously  a  plea  to  the  merits,  ^ther  upon 
he  same  or  separate  papers.— Drake  t.  Lewis, 
9  S.  E.  167. 

ABUTTING  OWNERS. 

lee  Municipal  Oorporations.  SI  663*  068: 

ACCEPTANCE.* 

!ee  Bills  and  Notes,  |  83:  Gifts,  f  4;  Sales,  8! 
176,  177;  Vendor  and  Purchaser,  SS  18,  9a. 

ACCOMMODATION  PAPER. 

ee  Bills  and  Notes,  fS  887,  867;  Principal  and 
Surety,  8  177.       "  ' 

ACCORD  AND  SATISFACTION. 

ee  Payment;  Trial,  8  203. 

8  1 1  (Ga.App.)  Where  a  debtor  sends  cotton  to 
is  creditor  to  sell,  providing  he  honor  the 
ebtor'a  draft  for  a  certain  sum  and  apply  the 
alaiice  of  the  proceeds  on  the  debt,  and  the 
rcditor  agrees  to  make  the  sale  and  apply  the 
ruceeds  on  the  debt  but  declines  to  honor  the 
raft,  and  thereupon  the  debtor  Instructs  him 
bat  a  sale  of  the  cotton  by  him  without  bonor- 
tho  draft  uiust  be  treated  as  a  settlement  of 
be  debt  and  tbe  creditor  thereafter  makes  the 
ale  without  paying  tbe  draft,  this  constitutes 

complete  accord  and  satisfaction  of  the  debt. 
-Wilcox,  Ives  &  Co.  V.  Rogers,  70  S.  E.  210. 

8  1 1  (Ga.App.)  The  acceptaoce  and  collec- 
ion  of  a  check,  which  states  that  it  is  given  in 
nil  settlement  of  all  accounts  between  the  par- 
ies, operates  as  a  full  satisfaction  of  the  debt 
'here  the  amount  had  been  iu  dispute. — Elrod 
.  M.  C.  Kiser  ft  Co..  79  S.  B.  375. 


ACCOUNT. 

See  Action,  |  60 ;  Appeal  and  Error,  f  1071 ; 
Executors  and  Administrators,  88  ^73,  474; 
Interest,  f  18:  Limitation  of  Actions,  |  29; 
Partnership,  {8  303-^44;  Payment  |  38; 
Warehousemen,  8  34 ;  Witnesses,  8  87. 

ACCOUNT  STATED. 

8  19  (W.Ta.)  Evidence  held  to  sustain  a  judg- 
ment that  defendant  was  not  indebted  to  plain- 
tiff on  an  account  stated.— First  Nat  Bank  t. 
Bank  of  Keystone,  79  S.  E.  649. 

ACKNOWLEDGMENT. ' 

See  Evidence,  88  2ia-!8tQ;  Hnaband  and  Wife, 
8  187;  Process.  8  67. 

n.  TAKING  AND  CERTIFICATE.  ' 

8  20  (N.G.)  The  probate  of  a  deed  was  not  in- 
valid, because  the  justice  of  the  peace  before 
whom  it  was  taken  was  the  son  of  tbe  grantee, 
and  subaequently  acquired  an  interest  in  the 
land  by  Iiuieritance.--HoIme8  v.  Gbit,  79  S.  E. 
413. 

HI.  OFERATXOH  AND  EFZTOT. 

{  55  Cya.)  Tbe  taking  of  an  acknowledgment 
is  a  judicial  act  and  the  officers'  determination 
has  the  force  of  a  judgment  and  cannot  be  col- 
laterally impeached  by  tbe  testimony  of  the  cer- 
tifying justice  that  one  of  tbe  grantors  did  not 
execute  the  Instrument- McCauley  t.  Orim,  70 
8.  B.  1041. 

ACTION. 

See  Abatement  and  Revival;   Dismissal  and 

Nonsuit;  Lis  Pendens. 

I.  GROUNDS  AND  CONDITIONS  PRE- 
CEDENT. 

1 7  (W.Ya.)  That  plaintiff  is  actuated  by 
spite  or  ill  will  is  no  defense  to  an  action  by 
him  to  abate  a  publle  nuisance.— Davis  t. 
Spragg,  79  S.  E.  652. 

8  i  2  (W.Va.)  That  a  prospective  judgment 
against  a  defendant  in  an  action  at  law  will 
be  worthless  Is  no  defense.— Fleming  v.  Fair- 
mont &  M.  R.  Co.,  70  8.  E.  826. 

n.  NATURE  AND  FORM. 

?t  28  (W.Va.)  Where  a  trespass  has  been  com- 
tted  upon  real  estate,  and  property  severed 
therefrom  and  sold  or  converted,  the  owner  may 
waive  the  trespass  and  sue  for  tbe  value.- Wil- 
son V.  Shrader,  79  S.  E.  1083. 

8  32  (N.C.)  Forms  of  action  are  no  longer  of 
supreme  importance,  and  the  objection  that  an 
ordinary  action  for  damages  for  injury  to  shade 
trees  in  the  street  in  front  of  plaintiff's  prop- 
erty should  not  have  been  brought,  but  thai  an 
action  for  compensation  for  taking  property  by 
eminent  domain,  should  have  been  Drought  in- 
stead, is  of  no  weight — Moore  v.  Garolina  Pow- 
er &  Light  Co.,  79  S.  E,  596. 
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8  35  (W.Va.)  The  remedies  given  to  an  ad- 
jacent owner  by  Code  1906,  o.  62d,  In  case  of 
damaseg  to  an  oil  and  gag  well  consequent  upon 
the  failure  of  the  owner  of  an  abandoned  well 
on  adjacant  premiaea  to  plug  same,  are  not 
excluBiTc— Atkinson  v.  Virglnb  Oil  &  Gaa  Co., 
79  S.  E.  647. 

ItL  JOIKSER.  8PLITTIMG,  COKSOU- 
DATION.  AMD  8ETEBANCE. 

I  50  (Ga.)  Under  Civ.  Code  1910.  |  6G1S,  pro- 
hibiting the  joining  in  one  action  of  distinct 
claims  against  different  persons,  a  petition  stat- 
ing a  cause  of  action  against  one  defendant  in- 
dividually by  reason  of  a  partnership  enterprise, 
atad  stating  another  and  different  cause  of  ac- 
tion against  a  corporation  and  based  on  plain- 
tiff's right  as  a  atockbolder,  was  pn^erly  dis- 
missed on  demurrer.— Ansley  v.  Davis,  79  S.  E. 
454. 

f  50  (Ga.)  A  Bait  bjf  numerous  cuatomers  of  a 
warehouseman  for  an  accounting  of  the  funds 
received  by  him  from  Insurance  and  from  the 
sale  of  damaged  goods  after  a  fire  is  not  multi- 
farious, Dor  is  there  a  misjoinder  of  partiefl 
plaintiff.— Farmers'  Ginnery  ft  Hfg.  Co.  t. 
Tlirasher,  79  8.  E.  474. 

Equity  will  entertain  one  anit  by  all  the  cus- 
tomers for  an  accounting  by  a  warebonaemao, 
who  holds  insurance  and  the  proceeds  of  sales 
of  damaged  goods  for  the  benefit  of  his  custom- 
ers, and  also  for  Individual  damages  for  the 
amoonta  dua  the  several  customers  above  the 
amounts  apportioned  to  each  under  the  account- 
Ing.-Id. 

$  50  (W.Ta.)  Two  or  more  plaintiffs  may  sue 
for  the  penalty  provided  by  Code  1906,  c.  79,  { 
7,  for  toe  unlawful  mining  and  removing  of 
coal  Within  five  feet  of  their  property  line, 
though  some  are  interested  in  the  coal  and 
others  in  the  surface  only,  or  any  such  inter- 
ested person  may  sue  alone,  but  there  can  be 
but  one  recovery  for  such,  wrong.— Selvey  v. 
Grafton  Goal  &  Coke  Co.,  79  S.  E.  656. 

f  53  (GaJLpp.)  Where  the  father  of  an  illegit- 
imate child  has  contracted  to  pay  the  mother  a 
certain  amount  a  month  for  its  support  for  ten 
years,  she  may  sue  him  monthly,  or  may  wait 
until  the  expiration  of  the  10  years,  and  sue  for 
the  entire  amount— Franklin  v.  Foxd,  79  8.  B. 
86G. 

ADEMPTION. 

See  Will%  I  767. 

ADJOINING  LANDOWNERS. 

See  Boundaries. 

1 8  (Ga.)  Under  a  deed  conveying  "ell  the 
rock  and  stone  both  surface  and  subsurface," 
on  the  described  land,  and  granting  the  right 
to  use  said  land  in  any  way  necessary  to 
4uarry,  blast,  and  remove  aald  stone  and  rock, 
tlie  grantee  was  not  liable  to  the  grantor  for 
the  resulting  damages  to  adjacent  property 
from  stones  J  falling  thereon  during  blasting 
gie^t^ML — Spencer  v.  City  of  Gainesville,  79 

ADJUDICATION. 

See  ConntieB,  S|  205.  206;  Gourts,  H  80-107. 

ADMINISTRATION. 

See  Executors  and  Administrators. 

ADMISSIONS. 

See  Criminal  Law,  I  424 ;   Evidence,  H  218- 

256. 

ADULTERY. 

See  Hnsbsnd  and  Wife,  f  38S;  WitnesKS,  || 
68,  60.  .  «• 

ADVANCES. 

See  Mortgages,  |  114. 


ADVERSE  POSSESSION. 

See  Ejectment,  I  9;  Evidence,  H314,  324;  Lim- 
itation of  Acuons;  Bihies  and  Minerala,  f  4i* : 
Kuiaaaoe,  |  11 ;  Tenaney  In  Common,  f  15 : 
Trial,  I 

I.  KATUBB  AKD  REQUISITES. 

(A)  Ae«Blaltl«m  ut  Rlvhta  br  Preaerlptloa 
t«  Oencrsl. 

S  10  (N.G)  A  city  may  acquire  title  to  land 
by  adverse  possession. — City  of  Raleigh  v. 
Durfey.  79  S.  E.  434. 

{  13  (N.C)  In  order  to  prove  title  by  adverse 
possession  under  Hevisal  1905, 1 380,  sobsec.  2» 
plaintiff  in  an  action,  must  show  open,  noto- 
rious, continuous,  and  unequivocal  adverse  oc- 
eupation,  within  visible  boundaries  and  under 
claim  of  ownership,  of  the  land  in  dispute  and 
covered  by  his  deeds,  for  21  years  prior  to  the 
alleged  trespass  of  defendant — Barneld  t.  Hill. 
79  S.  &  677. 

(F)  Haatlla  Cluu-«eter  of  PommmIobu 

1 60  (N.C.)  Where  receiver  appointed  by  di- 
vorce decree  to  apply  rents  to  payment  oi  ali- 
mony permitted  ue  wife  to  take  posaession  in 
discharge  of  her  claim  for  alimony,  ber  poa- 
session  held  not  adverse  to  the  husband. — Gob- 
ble V.  Orrell,  79  S.  B.  057. 

J 79  (Ga.)  A  sheriff's  deed,  executed  to  one 
0  purchases  at  a  tax  sale,  though  not  accom- 
panied by  the  tax  fi.  fa.  umler  which  the  land 
was  sold,  is  good  as  color  of  title.— Peeples  v. 
WUson.  79  S.  E.  466. 

§  85  (N.C.)  In  an  action  to  try  the  title  to 
land  where  plaintiff  relied  on  adverse  posses- 
sion, it  was  error  to  exclude  evidence  offered  by 
defendant  that  a  certain  line  was  surveyed  and 
that  plaintiff  and  bis  predecessors  never  claim- 
ed beyond  it,  though  plaintiff's  deed  covered  the 
whole  tract-BariSeld  V.  Hill,  79  S.  E.  677. 

XL.  OFEBATIOE  AHD  EFFECT. 
(B)  Title  «r  Klvht  Ae««lre«. 

1 104  (Va.)  Where  the  origin  of  a  poasessttm 
is  not  accounted  for,  and  would  be  unlawful  un- 
less there  had  been  a  giant,  length  of  possession 
is  prima  facie  evidence  from  which  the  jury  may 
presume  a  eonTeyance.— lAsCanlay  t.  Grim,  TV 
S.  E*  1041. 

m.  piaAsnrG,  EviPEiroB,  tbujc 

AMD  REVIEW. 

1 1 12  (N.O  Plaintiit,  in  an  action  to  trr  the 
title  to  land,  who  relies  on  adrerse  poasession 

under  color  of  title,  has  the  burden  ot  proof.— 
Barfield  v.  Hill,  79  S.  E.  677. 

fills  (Ga.)  Where,  in  an  action  for  land,  the 
evidence  would  have  gnstained  a  finiling  that 
plaintiff  and  those  under  whom  he  claimed  had 
actual  and  adverse  possession  of  the  land  for 
more  than  20  years  prior  to  the  date  when  de- 
fendant entered  into  posaesrion,  it  was  error  to 

frant  a  nonsnit— Henry  t.  B<Hierts,  79  S.  E. 
IS. 

g  1 15  (N.C.)  In  an  action  to  try  die  title  to 
landj  where  the  plaintiff  introduced  evidence 
tending  to  prove  adverse  poasession  tor  more 
than  2l  years  under  color  of  title,  a  motion  to 
nonsuit  was  properly  denied. — Barfield  t.  HlU. 
79  S.  E.  677. 

Evidence  in  an  action  to  tiT  the  title  to  land, 
wherein  plaintiff  claimed  title  by  adverse  pos- 
session, held  to  be  so  £ar  conflicting  tm  the  ques- 
tion of  continuous  and  unequlvood  possemdMi 
for  the  period  reqnired  that  the  case  should 
have  been  sabmitted  to  tiw  jnry.— Id. 

ADVERTISEMENT. 

See  Execution.  H  222,  258. 

AFFIDAVITS. 


See  Appeal  and  Error,  K 
tachment,  »  47,  91,  106 
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Taxation,  f  707. 


AGENCY. 

lee  FriDdpal  and  Agent. 

AGREED  CASE. 

•ee  Sobmlssion  of  Controversy. 


AGREEMENT. 

tee  Contracts. 

AGRICULTURE. 

i  4  (N.C.)  A  cou&ty  agricnltaral  aaaodation 
■'bich  gives  a  fair  cannot  exonerate  itself  from 
lability  for  damages  to  one  injured  by  its  neg- 
igence,  on  the  theory  that  it  la  a  public  serr- 
:e  company. — Smith  t.  Gnmberland  County 
Lgr.  Society.  79  S.  E.  632. 

A  fair  association  Is  bound  to  know  that  the 
remiaes  are  safe  for  public  use,  and  to  furnish 
dequate  appliances  for  the  prevention  of  in- 
uries  which  might  be  antltdpated  from  the 
ature  of  the  penormancc^  but  it  is  not  an.  in- 
amt  of  patrons,  though  it  most  warn  the  pub- 
ic against  dangers  wfaltdi  can  readily  be  fore- 
een. — Id. 

In  an  action  by  a  spectatn  at  a  fair,  who 
raa  carried  up  by  a  hot-air  balloon*  a  rope 
Btcbing  around  his  foot,  evidence  of  the  neg- 
.gence  of  the  fair  association  ketd  sufficient 
3  go  to  the  Jury.— Id. 

8  7  (Ga.App.)  A  note  for  ^e  price  of  fertil- 
ter,  executed  after  Act  Dec.  18,  1901  (Civ. 
:ode  1910,  i  1771  et  seq.),  went  into  effect,  Is 
ot  void  merely  because  the  tax  tags  required 
y  law  were  not  attached  to  the  pacbages.— 
Lflinston  Oil  A  Guano  Co.  t.  Swann,  79  8.  E. 
7«. 

Under  Act  Aug.  22.  1911  (Acts  1911,  p.  172), 
.-here  the  actual  value  of  fertilizer  sold  falls 
lore  than  3  per  cent,  below  the  guaranteed 
ommercial  value,  the  seller  can  recover  only 
lie  actual  value,  and  is  liable  in  damages  for  25 
IT  cent,  of  the  price. — Id. 

The  branding  of  the  words  "High  Grade"  on 
ackages  of  inferior  fertilizer  does  not  render 

note  for  the  pric4  absolutely  void;  but  the 
uyer's  remedy  in  such  case  is  to  recover  the 
amages  prescribed  In  Act  Aug.  22,  1911  (Acts 
!>11.  p.  17^,  and  to  reduce  the  amount  oC  the 
'Uer's  recoveiT  to  the  actual  value  of  the  fer- 
lizer,  if  It  falls  more  than  3  per  cent,  below 
le  guaranteed  commercial  value.— Id. 
Where  the  seller  of  fertilizer  expressly  de- 
lines,  in  the  purchase-money  note,  to  warrant 
a  quality,  and  states  merely  that  the  laws  of 
le  Btate  have  been  complied  with,  the  buyer 
innot,  because  of  inferior  fertilizer,  recover 
ay  damages  other  than  those  provided  by  Act 
us.  27,  1011  (Acts  1911,  p.  17$.— Id. 

"Where,  in  an  action  for  the  price  of  fertilizer, 
le  defense  was  ^at  the  fertilizer  was  not  of 
le  guaranteed  commercial  value,  a  certiScnte 
f  the  official  analysis  was  admissible  in  evi- 
ence,  thoogh  it  did  not  appear  that  the 
aalysis  was  made  from  a  sample  taken  from 
le  particular  lot  of  fertilizer  for  the  purchase 
rice  of  which  recovery  was  sought. — Id. 

§  7  <Ga.App.)  Where,  in  an  action  on  a  note 

vea  for  fertilizer,  the  defense,  relying  on  Civ. 
ode  1010,  i  m4,  alleged  a  deficiency  in  the 
rtilizer  as  marked  and  guaranteed,  the  burden 
as  on  defendant  to  prove  a  deficiency  of  3 
>r  cent  below  the  total  commercial  value,  by 

comparison  with  the  official  analysis  of  the 
ate  chemist— KeatonT.  Birmingham  Fwtillser 
o-  79  a.  E.  754. 


AIDERS  AND  ABETTORS. 

See  Criminal  Law,  |  67. 

ALIBL 

See  Criminal  Law,  H  672,  77S,  922. 

ALIENATION  OF  AFFECTIONS. 

See  Husband  and  Wife,  M  326-334. 

ALIMONY. 

See  Divorce,  H  206,  266. 

ALTERATION  OF  INSTRUMENTS. 

See  Guaranty,  S  53. 

I  9  (Ga.App.)  Under  Civ.  Code  1910.  S  4206, 
providing  that  an  alteration  will  not  invalidate 
a  note,  where  it  is  In  an  "immaterial  matter," 
or  is  not  made  with  Intent  to  defraud,  if  the 
original  contract  can  be  .discovered  and  en- 
forced, an  alteration  in  the  figures  written  on 
the  corner  of  a  note  did  not  Invalidate  it,  where 
the  amount  of  the  note  was  written  fully  on  its 
face.— Bryant  T.  Georgia  Fertilizer  ft  Oil  Co., 
79  8.  E.-236. 

S22  (Ya.)  Where  a  deed  granting  land  to  a 
Iterson  for  life  with  remainder  to  her  children 
was  altered  after  its  execution  and  before  its  re- 
cording by  striking  out  the  grant  of  the  remain- 
der, a  court  of  equity  could  mnt  relief  to  the 
remaindermen,— Dickenson  t.  Ramsey,  79  S.  E. 
1025. 

S29  (Va.)  Clear,  cogent,  and  convincing  evi- 
dence held  necessary  in  support  of  allegation 
that  deed  to  complainants'  mother  for  life,  with 
remainder  to  them,  was  altered  after  its  execu- 
tion and  before  its  recording. — Dickenson  v. 
Ramsey,  79  S.  E.  1025. 

Evidence  Held  insufficient  to  show  that  deed, 
the  record  of  which  purported  to  convey  a  fee- 
simple  title  to  the  grantee  as  originally  executed, 
conveyed  only  a  life  estate,  with  remainder  to 
the  grantee's  children.— Id. 

AMENDMENT. 

See  Attachment,  1  241 ;  Attorney  and  Client,  S 
190;  Constitutional  Law,  1  9;  Equity,  §S 
271,  226;  Executors  and  Administrators,  § 
444  ;  Injunction,  ft  157;  Pleading,  »  95.  225, 
229-268,  360;   Arodess,  H  168,  164: 

AMOUNT  IN  CONTROVERSY. 

See  Justices  of  the  Peace,  |  14  L 

ANIMALS. 

See  Appeal  and  Error,  1 1001 ;  Carriers,  |  228 ; 
Municipal  Corporation^  Sf  691,  604;  Sail- 
roads,  H  419-446;  Street  Bailroada,  |  87; 
Tiespaas,  |  7;  Trial,  |  20S. 

ANSWER.  . 

See  Equity.  1  181 ;   Pleading,  H  85-165. 

APPEAL  AND  ERROR. 

See  Bridges,  |  7:  Certiorari:  Contempt  f  66; 
Costa,  fi  238;  Counties,  g  205;  Criminal  I^aw, 
IS  1014-1176,  1208 ;  Divorce,  J  184 ;  Drains; 
I  14 ;  Eminent  Domain,  f  238 ;  Exceptions, 
Bill  of:  Execution,  §  433;  Habeas  Corpus,  8 
113;  Homicide  §S  338-340;  Justices  of  the 
Peace,  IS  141-175;  Municipal  Corporations, 
J  917;  Partition,  |  113. 

I.  NATUBE  AlTD  FORM  OF  BEMEDY. 

{  1 1  (Ga.)  The  losing  party  to  a  judgment  on 
general  demurrer  may  either  sue  out  a  direct 
bill  of  exceptions  assigning  error  on  the  Judg- 
ment  or  have  exceptions  pendente  lite  certified 
and  filed.— Durrence  v.  Waters,  79  S.  E.  841. 
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t  13  (Qa.)  A  plaintiff  cannot,  while  his  mo- 
tioD  for  new  trial  ia  pending,  bring  to  the  Su- 
preme Court  for  review  any  ruling  by  the 
judge  during  the  trial  or  the  judgment  on  the 
verdict— Durrence  v.  Waters,  79  S.  E.  841. 

m.  DEOISXONS  RETiEWABIiE. 
<D)  riaalllr  of  DetevmlHBtioB. 

i  69  (W.Va.)  A  decree  In  partition,  estabUsh- 
ing  a  lost  deed  and  settling  a  disputed  title,  is 
appealable.— Wright  v.  Pittman,  TO  S.  E.  1091. 

1 70  (Ga.)  Under  CiT.  Code  1910,  {  6138, 
where  the  losing  party  on  a  judgment  on  general 
d«Durrer  files  exceptions  pendente  lite,  the  rul- 
ing on  demurrer  becomes  a  pendente  lite  ruling, 
reviewable  only  after  determination  of  the  case 
on  exceptions  taken  to  the  final  jo^ment.— 
Durreuce  v.  Watera,  79  8.  E.  841. 

S  78  (Qa.App.)  Where  a  petition  is  demurred 
to  both  generally  and  specially,  and  only  part 
of  the  grounds  of  8[>ecial  demurrer  are  sustained, 
and  the  general  demurrer  is  overruled  and  the 
petition  left  to  be  tried  upon  the  allegations 
not  stricken,  a  writ  of  error  sued  out  to  the  rul- 
ing  sustaining  the  special  demurrer  wIU  be  dis- 
mlBsed  as  premature ;  such  ruling  not  being  a 
final  judgment  within  Civ.  Code  1910,  I  6l^, 
prescribuig  the  cases  wherdn  a  writ  of  error 
will  lie.— Harrell  v.  Sottthem  By.  Go.,  79  S.  B. 
240. 

1 79  (N.C.)  A  direct  appeal  from  the  diaminal 
of  a  codefendant,  from  whom  appellant  claim- 
ed relief,  is  prematore,  and  must  be  dismissed. 
— Spruill  v.  Bank  of  Plymouth,  79  S.  E.  202. 

S  80  (Va.)  A  final  order,  within  Code  1904,  | 
3454,  authorizing  writs  of  error  to  review  such 
orders,  defined  as  one  disposing  of  the  case, 
leaving  nothing  to  be  done  save  the  execution  of 
the  order.— Salem  Loan  ft  Trust  Co.  v.  Betsey, 
79  S.  E.  829. 

(B>  H«tar«,  Seoptti  mmt  Blleet  o<  DeetsJos. 

1 93  (Ga.App.)  Where  the  only  qaestiona  pre- 
sented for  review  arise  upon  certain  rulings, 
and  it  appears  that  neither  a  reversal  of  any 
of  such  rulings  nor  a  setting  aside  of  the  ver- 
dict will  terminate  the  main  case,  the  writ  of 
error  will  be  dismissed  as  premature. — Hall  v. 
a  J.  Roehr  ft  Co.,  79  S.  B.  379. 

S  MO  (S.C.)  While  an  order  granting  or  re- 
fusine  a  new  trial  is  appealable  under  Code 
Civ.  Proc  1912,  S  H  <d).  subd.  2,  the  right  ia 
limited  to  orders  which  the  court  has  jurisdic- 
tion to  review. — Miller  v.  Atiantic  Coast  Line 
B.  Co.,  79  S.  E.  645. 

1 110  (Va.)  In  proceeding  on  three  notes,  an 
order  setting  aside  a  verdict  for  defendant  as  to 
two  of  them,  and  denying  the  motion  to  set 
aside  the  verdict  as  to  the  third,  held  not  a  final 
order,  and  not  reviewable  on  error.— Salem  Loan 
ft  Trust  Co.  T.  Kelsey,  79  S.  E.  329. 

S  1 1 7  (Ga.App.)  The  refusal  of  a  trial  judge 
to  approve  a  certain  portion  of  the  brief  of  evi- 
dence is  not  reviewable  on  direct  exception. — 
Chandler  v.  Baggett,  79  S.  E.  179. 

IV.  RIGHT  OF  BBVIEW. 

(A)  Persovs  EatltleA. 

1 150  (Va.)  One  decreed  secondarily  liable 
only  for  the  deficiency  remaining  after  a  sale 
of  land  to  satisfy  a  vendor's  Hen  held  not  en- 
titied  to  appeal,  under  Code  1904,  j  8454,  giving 
a  right  of  appeal  from  an  loteriocutory  decree 
adjudicating  the  principles  of  a  cause. — C.  L. 
Bitter  Lumber  Co.  v.  Coal  Mountain  Mining 
Ok,  70  S.  B.  322. 

Under  Code  1904,  §  3465,  a  grantee  of  the 
timber  on  certain  land,  decreed  only  secondarily 
liable  for  a  deficiency  occurring  on  a  sale  of  the 
land  to  satisfy  a  vendor's  lien,  could  not  appeal 
prtOT  to  such  sale  and  a  showing  that  a  defiden- 
eg  In  excess  of  $300  existed.- Id. 


V.  PBESEHTATIOir  ARD  BE8ERVA- 

TioN  IK  i.owz:b  ooprt  of 

OBOUND8  OF  BEVIEW. 

(A)  uA  <l«MtloBa  Im  Lower  C«HPt. 

1 170  (Ga.)  Objections  baaed  upon  the  nncon- 
atitutionality  of  a  statute  will  not  be  reviewed, 
unless  urged  upon  the  trial  and  Passed  upon  by 
the  court  below. — Georgia  ft  F.  By.  t.  Newtm, 
79  S.  E.  142. 

'  1 170  (Ga.)  Questions  as  to  the  constitution- 
alfty  of  Civ.  Code  1910.  Si  445,  447,  448,  rela- 
tive to  the  validation  of  bonds  issued  by  a 
municipality,  could  not  be  considered  on  error, 
when  not  presented  below  at  the  heaiiiu  on  the 
petition  for  injuncHon^ESdvarda  t.  Town  of 
Guyton,  79  S.  E.  196. 

1170  (Ga.ApiO  The  omstitatlonalitritf*  Stat* 
ute  will  not  be  reviewed,  where  the  qaeatloo  was 
not  raised  below.— Blchter  v.  Cathy,  79  S.  £. 
179. 

S  171  (N.C.)  A  civil  action  la  the  superior 
court  to  enjoin  execution  under  a  Justice's 

i'udgmeDt  could  not,  even  by  consent^  be  treated 
ly  the  Supreme  Court  as  a  motion  in  the 
cause  in  the  justice's  court  to  set  aside  the 
judgment— Baliard  v.  Lowery,  79  8.  B.  906. 

i  179  (Ga.)  In  an  action  for  injuries  from  a 
crossing  accident,  a  request  for  an  instruction 
that  the  blow-post  law  (Civ.  Code  1910,  S  26T5l. 
was  unconstitutional,  where  no  reason  was  pre- 
sented showing  wherein  it  was  nnconstitutional. 
or  what  provision  of  the  Constitution  was  violat- 
ed, waa  not  a  sufficient  presentation  of  the  ques- 
ticm.— Georgia  ft  F.  By.  T.  Newton,  70  S.  E. 
142. 

(B)  Olbjeotloaa  aad  Moiiomm,  mmM,  mmUmmm 

1 205  (Ga.App.)  The  correctness  of  a  judg- 
ment excluding  plaintifTs  evidence  could  not  be 
reviewed,  where  no  objection  was  filed  to  such 
judgment,  though  objection  was  made  to  a  jnds* 
ment  awarding  a  nonsuit.— Little  Bode  Furni- 
ture Co.  V.  Jones  &  Co.,  79  S.  E.  375. 

S  206  (N.C)  In  the  absence  of  an  appropriate 
request  as  required  by  rule  27  0.40  N.  C.  dttt, 
66  S.  B.  viii),  an  appeUaot  cannot  cfHnplain 
that  evidence  admissible  solely  in  corroboration 
was  not  restricted.— Cooper  v.  Seaboard  Air 
Line  R.  Co.,  79  S.  E.  418. 

8  209  (S.C.)  Where  not  raised  below,  a  car- 
rier, in  an  action  for  damages  for  refusal  to 
transport  freight  at  the  rM;uIar  interstate  rate, 
cannot  contend  on  appeal  tbat  there  waa  no  evi- 
dence of  such  refusaL— Aldrich-v.  Southern  By. 
Co.,  79  S.  E.  316. 

8  215  (S.C.)  No  advantage  can  be  taken  of 
a  charge  which  misstated  the  issues  where  it 
was  not  made  the  ground  of  objection  below.^ 
Hiller  v.  Bank  of  Colombia,  79  S.  B.  809. 

8216  (W.Va.)  Where  the  court  modifies  a 
requested  instruction,  but  fails  to  inform  tiie 
jury  as  required  by  Laws  1907,  c.  38,  §8  4,  5 
(Code  Supp.  1909.  c.  131,  88  9a  IT.  9a  V)  and 
gives  the  instruction  as  its  own,  and  where  no 
objection  is  mad&  the  error  will  be  deoned  to 
have  been  irBivedr-<}reer  r.  Arringtmi,  70  S. 
E.  720. 

8  2(9  (N.C.)  A  party  cannot  on  appeal  com- 
plain that  the  judge  failed  to  find  additional 
facts,  where  It  does  not  appear  that  any  re- 
quest was  made. — Dell  School  v.  Peirce,  79  & 

E.  687. 

8  222  (Ga.)  The  trial  judge's  failure  to  exei^ 
cise  his  discretion  in  pasdog  on  a  motion  for 
new  trial  will  be  reviewed,  though  nrged  for  tfae 
first  time  before  the  Supreme  Court — Macon,  D. 
&  S.  B.  Ca  T.  Anchors,  70  &  E.  153. 

(O  BxeeptlOMB. 

{ 260  (Oa.App.)  The  correctness  of  a  judg- 
ment excluding  plaintiff's  evidence  could  not  be 
reviewed,  where  no  objection  or  exception  was 
filed  to  Boch  Jttdnnen^  thongh  objection  was 
mad«  to  A  lodgment  awarSng  a  noiuult.— ■ 
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Uttle  Rock  Fnrnltan  Oo.  t.  Jones  &  Co.,  79  S. 

E.  375. 

\  260  (W.Va.)  The  erroaeouB  admiflaion  of 
evidence  will  Dot  be  reviewed,  when  Dot  except- 
ed to  below.— Greer  v.  Arrington,  79  S.  E.  720. 

S  267  (Ga.App.)  To  confer  jurisdiction  upon 
the  Court  of  Appeals  there  must  be  at  leaat 
a  general  exception  to  the  final  judgment,  and  a 
writ  of  error  will  be  dismissed  where  the  only 
exception  is  to  a  refusal  to  allow  an  amend- 
ment to  the  answer.— Carpenter  t.  Vltst  Nat. 
Bank,  79  S.  E.  300. 

I  270  (Ga.)  The  trial  judge's  failure  to  exer- 
cise bis  discretion  in  passing  on  a  motion  for 
new  trial  will  be  reviewed,  though  not  averred 
in  the  bill  of  exceptions  or  made  the  subject  of 
a  special  exception.— Macon,  D.  &  S.  B.  Go.  t. 
AnSioTB.  79  S.  E.  163. 

(D>  HotlOBB  for  Hew  Triml. 

1299  (Ga-App.)  A  direct  bill  of  exceptions 
will  lie  from  the  direction  of  a  verdict.- Great 
Southern  Accident  &  Fidelity  Co.  v.  Guthrie, 
79  S.  EL  162. 

f  302  (Oa.)  A  motion  fOr  new  trial,  complain- 
ing of  a  reftual  to  permit  a  witness  to  answer  a 
certain  question,  raises  no  question  for  review, 
where  counsel  does  not  state  the  answer  expect- 
ed.—Flemister  V.  Central  Georgia  Power  Co.,  79 
S.  E.  148. 

S302  (Ga.A^p.)  Where  the  grounds  for  new 
trial  complaining  of  the  admission  of  evidence 
are  incomplete,  they  cannot  be  considered  on  er- 
ror.— Kerr  Glass  Mfg.  Co.. v.  Americus  Grocery 
Co.,  79  8.  E.  381. 

{302  (Ga.App.)  An  exception  to  the  admis- 
^OQ  of  documente.ry  evidence  cannot  be  conud- 
ered  where  the  document  is  not  set  forth  in 
the  motion  for  new  trial  literally  or  in  sab- 
stance.— Charleston  &  W.  C.  K.  T.  Brown, 
79  S.  E.  932. 

VI.  PASTIES. 

S327  (Ga.App.)  Where  defendant  In  trover 
gives  bail  bond  with  sareb,  and  on  the  trial  the 
surety  Is  discharged,  a  writ  of  error,  assigning 
error  upon  the  judgment  discharging  the  surety, 
will  be  dismissed,  where  the  surety  is  not  serv- 
ed with  a  bill  of  exceptions,  or  made  a  party  to 
the  writ  ot  error.— Wyatt  v.  Wyatt,  'TO  B.  E. 
872. 

Vn.   REQUISITES  AND  PROCEEDINGS 
FOB  TRANSFER  OF  OADSE. 

<0)  P»ymeat  of  Feoa  or  Croats,  anA  Boada 
or  Other  Se««rlt<e«. 

1 360  (Ga.App.)  The  agent  of  a  corporation 
is  not  by  reason  of  bis  agency  disqualified  to 
become  its  surety  on  an  appeal  bond. — Willing- 
ham  v.  Buckeye  Cotton  Oil  Co.,  79  S.  E.  496. 

(D)  Wrli  of  Error,  Citation,  or  Ifoltce. 

H25  (S.C.)  Under  Code  Civ.  Proc.  1912,  $ 
884,  giving  parties  10  days  after  service  of 
notice  of  judipnent  entered  in  vacation  in  which 
to  serve  notice  of  appeal,  a  notice  served  11 
da^s  after  the  fiUng  of  judgment,  no  notice  of 
which  was  ever  served  upon  the  appellant,  was 
in  time.— Strickland  v.  Strickland.  79  8.  S>.  620. 

Vm.  EFFECT  OF  TRANSFER  OF 
CAUSE  OR  PROCEEDINGS 
THEREFOR. 

(A)  Powers   and    Proceedlmrs   of  Ijower 
Court. 

9  440  (6a.)_  A  judgment  sustaining  a  demurrer 
and  dismissing  the  entire  case,  Instead  of  al- 
lowing the  case  to  stand  as  against  one  defend- 
ant, could  not  be  corrected  by  the  trial  court 
whue  the  case  was  pendinfc  In  the  Supreme 
Oonrt— McEwen  t.  Kelly,  79  S.  B.  777. 

1 447  (N.C.)  The  denial  of  a  motion  for  a  re- 
straining order  for  wont  of  some  material  aver- 
ment, or  because  the  evidence  is  itisnfficient. 


does  not  prevent  the  renewal  of  the  motion; 
but  the  motion  eannot  be  made  on  the  same 
facts  after  an  iweal  from  the  first  order.— Bon- 
ner T.  Bodnum,  78  S.  £!.  271. 

(B)  JTarladletloa   Ae«alred   by  Apvollate 

Court. 

1 456  (S.C.)  Jurisdiction  of  a  justice  of  the 
Supreme  Court  to  order  an  injunction  granting 
appellant  relief  pending  appeal  will  not  be  ex- 
ercised unless  the  appellant's  rieht  to  relief  Is 
beyond  reasonable  question.— Silverthorne  v. 
Barnwell  Lumber  Co.,  79  S.  E  519. 

Comparative  injury  should  be  considered  in 
determining  an  application  to  a  single  justice 
of  the  Supreme  Court  for  a  temporary  injunc- 
tion restraining  a  corporation  from  removing 
appellant  from  hla  office  of  general  manager 
pending  appeal. — Id. 

X.  RECORD  AND  PRO0EEDINO8  NOT 

IN  RECORD. 

(A)  Hatten  to  be  Showa  1>r  Beeord. 

S  499  (Va.)  A  bill  of  exceptions  to  the  admis* 

sion  of  a  letter  In  evidence,  stating  a  mere  gen- 
eral objection  without  any  reason  tneiefor,  is  not 
reviewable.— Davis  v.  Cole  Bros.,  79  S.  E.  1033. 

1502  (S.C.)  Where  a  case  merely  stated  that 
a  motion  was  made  for  new  trial  "on  various 
grounds,"  exceptions  to  the  overruling  of  the 
motion  on  grounds  specified  in  the  exceptions 
could  not  be  reviewed, — Mullaly  v.  Smyth,  79 
S.  E.  634. 

g  503  (Va.)  The  burden  of  showing  the  exist- 
ence of  appellate  jurisdiction  is  on  the  appellant, 
which  jurisdiction  must  affirmatively  appear 
from  the  record.— C.  L.  Bitter  Lumber  Co.  v. 
Coal  Mountain  Minhig  Co.,  79  a  £.  322. 

(B)  Scope  and  Contents  of  Reoord* 

1 516  (Ga-App.)  An  amendment  which  Is  re- 
jected is  no  part  of  the  record,  and  an  as- 
eignment  of  error  on  its  refusal  cannot  be  con- 
sidered, unless  the  amendment  appears  in  the 
bill  of  exceptions  In  substance  or  as  an  exhib- 
it.—Parker  V.  G.  O.  Loving  &  Co.,  79  S.  E.  77. 

i  522  (W.Va.)  To  make  the  evidence  a  part  of 
the  record,  it  is  only  necessary  to  use  such  means 
of  identification  in  the  bills  of  exception  and  or- 
ders as  make  the  .adoption  thereof  reasonably 
certain.— Wilson  v.  Shrader,  79  S.  B.  lOSS. 

An  agreement  ttiat  the  facts  in  the  case  were, 
as  shown  by  the  transcript  of  the  evidence, 
certified  by  the  official  stenographer,  and  mark- 
ed for  identification,  held  sufficient,  when  filed 
in  the  case,  to  make  the  evidence  in  an  action 
for  debt,  dependent  upon  the  same  issues  of  fact 
as  those  involved  in  anottier  action  for  assump- 
sit, a  part  of  the  record  In  the  latter  case.— Id. 

{534  (Ga.App.)  Where  a  bill  of  exceptions 
complaining  of  a  refusal  to  sanction  a  petition 
for  certiorari  does  not  set  forth  the  petition 
or  have  it  attached  as  an  exhibit,  sucli  petition 
is  not  part  of  the  record ;  and  tbe  writ  of  error 
will  be  dismissed,  though  the  petition  is  specified 
and  set  out  as  a  part  ot  the  record.— Durham  T. 
Page,  79  S.  E.  861. 

(C)  Heeef  sltT  of  Bill  of  Bxeepttons,  Case, 

or  atntement  of  Facts. 

S  548  (W.Va.)  Evidence  not  made  part  of  the 
record  by  bill  of  exceptions  will  not  be  con- 
sidered.— Baahar  v.  Pittsbnrift  C»  O.  ft  St  L. 
By.  Co.,  79  S.  B.  1009. 

(H)  Tranamlssloa,  FiUnv,   Prlatlnv,  aad 
Servtee  of  Copies. 

fi  627  (Ga.)  Under  Civ.  Code  1910,  »  6186. 
6186,  a  bill  of  exceptions  will  be  dismissed 
where  it  is  filed  with  the  clerk  of  the  county 
court  on  October  11th,  but  it  and  the  tran- 
script are  not  transmitted  to  the  Supreme  Court 
nntil  November  13th,  because  plaintiff  in  er- 
ror, an  attorney,  held  the  papers  in  office.^ — 
Lang  v.  Montgomery,  79  S.  ¥L  840. 
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S627  (Ga.App.)  Where  the  bill  of  excmtlona 
is  not  filed  in  the  derk'a  <^ce  within  16  days 
from  the  date  of  the  trial  jadee's  certificate 
thereto,  as  legaired  by  Civ,  Code  1910.  {|  6167. 
the  writ  of  error  will  be  diamisaed. — AUibod  v. 
Moi^an,  TO  S.  E.  363. 

1 626  (Ga.App.)  Dela;  in  tiie  trausmiaaion  of 
a  Dill  of  exceptions  and  failure  to  transmit  a 
transcript  of  the  pleadings  held  not  ground 
for  diBmissal,  where  it  appears  from  the  clerk's 
transcript  that  such  delay  was  not  the  fault 
of  counsel  for  plaintiff  in  error,  and  from  the 
bill  of  exceptions  that  the  failure  to  contain  the 
pleadings  was  dne  to  the  case  being  tried  npon 
agreement  as  to  the  pleading  after  they  had 
been  lost.— Chitty  v.  Oliver,  79  S.  El.  496. 

S63I  (N.O.)  An  appeal  will  be  dismissed 
where  there  is  a  failure  to  print  tiie  record  and 
briefs  in  accordance  with  uie  rules  of  the  Su- 
preme Conrt— Bradthaw  t.  Staubeny,  79  S. 
B.  802. 

(I)  Defeota*  Objeetlou,  AmenAateBt*  mmA 
CorreotlOB. 

(651  (W.Va.)  Apparent  want  of  service  of  a 
notice  to  take  a  deposition,  read  at  the  trial 
over  a  general  objection,  will  not  be  regarded  on 
error,  where  it  appears  from  a  corrected  record, 
duly  certified,  that  notice  thereof  was  in  fact 
accepted  by  counsel.— McGuire  t.  Old  Sweet 
Springs  Ca,  79  S.  E.  S9a 

(J)  C;iHial««iTeMeN«  mmA  KaMt*  ImpMMk- 
IHV  «Bil  CoBtra«letlBV. 

1 667 '  (Ga.App.)  Where  the  bill  of  exceptions 
specifies  "tiie  defendant's  answer  on  which  the 
case  was  tried,"  and  the  clerk  of  the  trial  court 
traosmits  a  i>aper  purporting  to  be  the  answer, 
such  paper  must  on  appeal  be  treated  as  the 
answer,  though  counsel  tor  plaintiff  in  error  de- 
niea  it  to  be  sucb,  especially  where  such  counsel 
were  not  connected  with  the  case  below.— Peavy 
V.  Sangster,  79  S.  E.  216. 

1 670  (S.C.)  Whether  alleged  misconduct  of 
the  jury  bad  been  called  to  tne  attention  of  the 
trial  judge  during  the  trial,  not  appearing  in 
the  "case,"  could  not  be  shown  by  affidavit.— 
Huggins  T.  Adantie  Ooast  Line  B.  Co.,  TO  &  E. 
406. 

(K>  Qneations  PreseBted  for  ILttvlew. 

i  67 1  (Ga.Ap^.)  As  the  Court  of  Appeals  has 
no  other  jurisdiction  than  the  correction  of  er- 
rors in  law  and  equity,  a  motion  to  dismiss  a 
bill  of  exceptions  depending  on  the  adjudica- 
tion of  an  issue  of  fact  dehon  the  record 
will  be  overruled.— Modlin  v.  Smith,  79  S.  E. 
82. 

1690  (N.a)  The  exclusion  of  evidence  can- 
not be  reviewed  where  the  record  does  not  dis- 
close what  the  witnesses  would  have  testified 
to,  or  what  was  proposed  to  be  proven.— In  re 
Smith's  WiU,  79  S.  B.  977. 

Where  the  time  to  which  proposed  evidence 
related  was  material  to  its  pertinency,  exclu- 
sion of  such  evidence  cannot  he  reviewed, 
where  the  record  does  not  show  the  time  to 
which  it  related. — Id. 

Exclusion  of  a  certain  record  from  the  evi- 
dence cannot  be  reviewed,  where  its  contents 
are  not  sufficiently  stated  to  permit  the  appel- 
late conrt  to  pass  on  its  admissibility.— Id. 

ZI.  AaSIOmiElfT  OF  EBSOB8. 

1 722  (S.GO  Each  assignment  of  error  should 
be  clearly  and  concisely  stated  In  separate  ex- 
ceptions, or  under  proper  anbdivisloDs,  and  be 
fi-ee  from  repetition  and  ar^iument,  though  the 
ground  on  which  error  is  assigned  may  be  stated 
when  not  otherwise  apparent,  but  only  one  ex- 
ception should  be  made  for  the  same  error, 
though  it  occur  at  different  times.— Simpson  v. 
Cox,  79  S.  E.  102. 

S  728  (Ua.)  An  assignment  of  error,  complain- 
ing tliat  the  court  refused  "to  rule  out  all  of  the 
evidence  interposed"  on  a  certain  point,  without 


stating  the  objection  made  or  setting  out  the 
evidence  refen^  to,  was  insufficienL— Georgia 
&  F.  Ry.  V.  Newton,  79  S.  E.  142. 

1728  (Ga.)  An  assignment  of  error  to  tlie 
exclusion  of  certain  testimony  of  the  defend- 
ant, contradicting  the  testimony  of  witnesses 
for  the  plaintiff,  which  does  not  set  out  what 
the  testunony  of  the  witnesses  was,  or  what 
that  of  the  defendant  would  have  been,  is  not 
sufficient.- Brotherton  t.  Stricklin,  79  S.  E. 
459. 

§  728  (Ga.App.)  An  assignment  of  error  com- 
plaining of  the  exclusion  of  evidence  was  in- 
sufficient where  it  did  not  show  what  the  wit- 
ness would  have  testified  to. — F.  T.  Hardy  & 
Co.  V.  Jones  Bros.,  79  S.  E.  246. 

S  753  (Ga.App.)  A  writ  of  error  will  be  iia- 
missed  where  the  bill  of  exceptions  contains  no 
assignment  of  error  on  any  ruling  or  judgment. — 
McGlendon  r.  Temple  Cotton  OU  Co..  70  S.  K. 
361. 

XII.  BBIEF8. 

S  757  (Qa.App.)  A  brief  of  the  evidence,  pre- 
pared in  good  faith  in  an  attempt  to  comply  with 
the  rules  of  practice,  ma^  be  considered,  though 
not  as  complete  as  it  might  have  been.— Ureat 
SouOiem  Accident  &  Biddity  Co.  v.  Guthii^  79 
S.  B.  162. 

1764  (N.G.)  An  appeal  will  be  dismissed 
where  there  is  a  failure  to  print  the  redord 
and  brwia  in  accordance  with  the  rules  of  the 
Sn»eme  Conrt— Bradsbaw  v.  StansbaRT,  70 
S.B.  S02. 

Zm.  DUMIBSAI^  WITHBBAWAX^  OB 
ABANSOmCElfT. 

1781  <N.O  An  appeal  fr<an  a  Judgment  in 
an  action  to  obtain  a  constmction  of  Laws 
1907,  c  24,  I  3,  and  the  act  of  Congress  ratified 
March  S,  1913,  concerning  the  transportation 
of  intoxicating  liquors  wnere  it  is  apparent 
that  bodi  parties  are  Interested  on  tbe  sanw 
side  of  the  case,  will  be  dismissed. — Kistler  v. 
Southern  hy.  Co.,  79  8.  E.  676. 

XV.  HEABOrO  AND  BXHEABJNO. 

1833  (S.C.)  A  petition  for  rehearing  is  ex 
parte,  and  it  is  not  necessary  to  serve  notice 
thereof,  or  at  the  grounds,  on  opitosing  connaeL 
— HuiHcina  T.  Atlantic  Coast  Une  R.  Cou,  70  8. 
B.  406. 

XVI.  REVIEW. 

(A)  Scope  K«d  Bxtent  In  General. 

8  843  (Ga.)  Where  a  Judgment  must  be  re- 
versed on  ottier  ground,  the  appellate  court  will 
not  consider  the  ssfficioiey  of  the  instructions. 
-Coffey  V.  Cobb,  79  8.  B.  668. 

1 866  (N.C.)  On  appeal  from  a  Judgment  as 
of  nonsuit,  granted  at  the  close  of  all  the  evi- 
dence, evidence  for  defendant  in  support  of  the 
defenses  of  independent  contractor's  negligence, 
contributory  negligence  of  plaintiff,  aiid  neg- 
ativing defendant's  negligence,  cannot  be  con- 
sidered.—Smith  T.  Cumberland  County  Agr.  So- 
ciety, 79  S.  B.  632. 

(B)  iBterlocntory,    Collnteral,    mnd  S«i»- 
plementBrr  Proceedings  »nd 
ftneations. 

1 87 1  (W.VaJ  A  decree  In  partition,  estab- 
lisning  a  lost  deed  and  settling  a  disputed  title, 
cannot  be  reviewed  on  appeal  to  the  Supreme 
Court  from  a  final  decree,  where  the  appeal  is 
taken  more  than  one  year  after  rendition  of  the 
decree.— Wright  v.  Pittman,  79  S.  B.  1091. 

(C)  Pnrtles  Entitled  to  Alleve  Error. 

g  882  (Ga.)  Where,  in  an  action  by  a  wife  to 
set  aside  a  deed  made  by  her  to  her  huabaad  on 
the  ground  that  the  deed  was  a  forgery,  and 
that  it  was  executed  without  the  approval  of 
the  superior  court,  as  required  by  Civ.  Code 
1910,  §  3009,  defendant  prevailed  on  bis  motion 
to  strike  from  plalntilrB  petition  the  latter 
ground,  he  coold  not  complain  <n  ajneal  that 
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a  iwrt  of  his  answer  Bedcing  to  recover  back 
the  consideration  named  in  the  deed  was  strich- 
en  by  the  court.— Echols  t.  Gzeen,  79  S.  E. 

557. 

S882  (S.C.)  Where  the  court  gave  the  re- 
quests of  defendant,  he  cannot  complain  of  the 
error  therein.— Bennett  v.  Southern  '■By.-Caro- 
lina  Division,  79  S.  E.  710. 

(E!)  FreiitniptlOBB. 

5  90f  (N.C.)  Error  in  the  rulings  of  the  trial 
court  will  not  be  presumed,  and  appellant  must 
not  only  show  error,  but  he  must  make  It  ap- 
pear plainly.— In  re  Smith's  Will,  T9  S.  B.  977. 

i9l4  (N.C.)  Where,  in -an  action  on  a  for- 
feited recognizance,  the  case  stated  that  the 
surety  entered  an  appearance,  without  more,  it 
would  be  presumed  that  a  general  appearance 
sufficient  to  waive  tlie  service  of  process  was 
intended.— State  v.  White,  79  S.  E.  297. 

S  927  (N.G.)  On  appeal  from  a  judgment  of 
nonsuit,  the  court  inaBt  accept  aa  true  the  facta 
which  make  for  idalntUfB  recovery,  and  con- 
strue them  In  the  light  most  favorable  to  him. 
—Pate  V.  Blades,  79  S.  E.  60S. 

I  927  (N.C.)  In  reviewing  a  judgment  of  non* 
salt,  the  apiMllate  court  must  consider  the  evi- 
'dence  in  the  most  favorable  view  for  the  plain- 
tiff.—Latham  V.  Field,  79  S.  E.  865. 

1927  (N.G.)  On  appeal  from  a  nonsuit  the 
evidence  must  be  taken  in  the  light  most  favor- 
able .to  plaintiff.— Shepherd  v.  North  Carolina 
R.  Co.,  79  S.  E.  968. 

1928  (N.C.)  Where  the  charge  is  not  in  the 
record,  it  will  be  presumed  that  it  correctly  stat- 
ed the  law.— Ellison  v.  Western  Union  Tele< 
graph  Oa,  79  S.  E.  277;  Harrison  v.  Same,  Id. 

S  928  (N.C^  WheVe  the  whole  charge  was  not 
sent  to  tne  Supreme  Court  and  there  was  no  ex- 
ertion to  the  chance  as  to  the  burden  of  proof, 
Mid,  that  it  would  be  aaeamed  that  the  court 
correctly  charged  tiierecm.— Oanoll  t.  Smith,  79 
S.  E.  ^7. 

1928  (N.C|J  Where  the  instmctions  are  not 
in  the  record,  it  will  be  presnmed  that  the  ver- 
dict was  found  under  proper  instructions  on 
the  issues.— Johnson  v.  deaboard  Air  Line  Ry. 
Co.,  79  S.  E.  690. 

1 930  (S.C.)  As  It  must  be  assumed  that  the 
jury  followed  the  charg&  a  judgment  awarding 
a,  uiipper  damages  for  the  refusal  of  an  inter- 
state carrier  to  transport  goods  at  the  rate 
pubUshed  by  the  Interstate  Commerce  Commis- 
sion cannot  be  reversed  on  the  theory  that  no- 
tice to  the  carrier  of  the  amoont  of  the  shipment 
was  a  condition  precedent,  where  the  charge 
limited  the  consideration  of  the  jury  to  the 
damages  arising  from  the  refusal  of  the  carrier 
to  transport  two  cars  which  had  already  been 
ordered.— Aldrlch  t.  Soothem  Ry.  Co.,  79  S.  E. 
316. 

1931  (S.C.)  Where  it  was  stipulated  that  the 
court  should  find  the  facta,  it  will  be  presumed 
that  be  disregarded  all  Incompetent  testimony. 
— BennettsTllle  &  C.  R.  Co.  T.  Olens  Falls  Ins. 
Co.,  79  S.  E.  717. 

{933  (S.C.)  Where  an  order  denying  a  mo- 
tion for  a  new  trial  did  not  specify  the  grounds 
on  which  it  was  decided,  it  will  be  affirmed  on 
appeal,  if  the  record  presented  any  grounds  on 
which  the  motion  could  have  been  properly  re- 
fused.— Miller  T.  Atlantic  Coast  Line  R.  Co., 
79  S.  E.  645. 

I  935  (Ga.App.)  Where  none  of  the  questions 
raised  by  an  affidavit  of  ille<;aHty  can  be  de- 
termined without  a  consideration  of  judgments 
and  records  brought  in  question  by  the  affi- 
davit, and  no  such  Judgment  was  set  out  in  the 
affidavit,  it  must  be  presumed  that  the  court 
correctly  determined  these  questions,  or  was  un- 
able to  determine  them  from  the  indefinite  aver- 
ments of  the  affidavit.— Mobley  t.  CiUzens*  Bank 
of  ValdoBta,  79  S.  E.  77. 


(F)  DIseretlvB  of  Lower  Coart. 

§  959  (N.C.)  Denial  of  a  motion  to  amend  a 
complaint,  in  the  exercise  of  the  court's  discre- 
tion, will  not  be  reviewed. — Cavenaugfa  v.  Jar- 
man,  79  S.  E.  673. 

S  962  (N.C.)  The  discreUon  of  the  court  in  the 
dismissal  of  an  action  as  to-  a  proper  party 
brought  in  at  defendant's  request  is  not  review- 
able.—SpruiU  V.  Bank  of  Plymouth,  79  S.  E. 
262.  ■ 

8  969  (Qa^pp.)  The  court's  discretion  in  re- 
fusing an  instruction  that  the  testimony  of  a 
witness  is  to  be  construed  most  strongly  asainBt 
the  party  offering  him  when  it  is  self-contradic- 
tory, vague,  or  equivocal,  and  that  he  cannot 
recover  on  the  testimony  of  such  witness  alone,  ' 
wUl  not  be  disturbed  on  appeaL— Charleston  4 
W.  a  Ry.  Co.  V.  Thompson,  79  S.  E.  242. 

$973  (Oa.)  While  the  trial  judge  may,  with- 
in the  restrictions  prescribed  by  CSv.  Code  1910, 
S  5331,  direct  a  verdict,  the  Supreme  Court 
will  oot  reverse  a  judgment  refusing  to  so  do. — 
Ford  V.  Blacksbear  Mfg.  Co..  79  &  E.  676. 

§  977  (Oa.App.)  Under  the  express  provisions 
of  Civ.  Code  1910,  f  6204,  a  judgment  granting 
a  first  new  trial  could  not  be  disturbed  on  ap- 
peal, where  the  verdict  was  not  donanded  by 
the  law  and  the  evidence.-rWolverine  Soap  Co. 
V.  SeUera,  79  S.  E.  246. 

1 977  (Ga.App.)  The  first  grant  of  a  new 
trial  will  not  be  disturbed  on  error,  where  the 
verdict  was  not  demanded  by  the  law  and  evi- 
dence, though  the  motion  was  based  on  a  single 
ground ;  nor  will  the  appellate  court  determine 
whether  the  trial- court  was  right  In  granting 
the  motion.— Belmly  v.  Savannah  Office  Bldg. 
Co.,  79  S.  B.  364. 

1 979  (GaJ  Where  no  error  of  law  is  com- 
plained of,  and  the  evidence  is  sufficient  to 
support  the  verdict,  the  discretion  of  the  trial 
judge  In  refusing  a  new  trial  will  not  be  dis- 
turbed.—Bobinson  V.  Furr,  79  8.  E.  466. 

1979  (Ga.App.)  Where  the  verdict  Is  based 
on  conflicting  evidence,  the  discretion  of  the 
trial  court  in  refusing  a  new  trial  cannot  be 
controlled.— Dean  v.  Reynolds  Home  Mixture 
Guano  Co.,  79  S.  E.  86. 

1 979  (Ga.App.)  Where  conflicting  evidence 
would  authorise  a  verdict  for  either  party,  the 
discretion  of  the  trial  court  in  overruling  a 
motion  for  new  trial  will  not  be  controlled  on 
writ  of  error.— Franklin  Fields  ft  Chance,  79 
S.  E.  366. 

8  979  ( N.C.)  The  Supreme  Court  will  not  re- 
view the  nillng  of  the  trial  judge  on  a  motion 
to  set  aside  the  verdict  as  against  the  weight 
of  the  evidence  unless  it  clearly  appears 
that  there  has  been  a  gross  abuse  of  his  dis- 
cretion.—Pender  T.  North  State  Ufe  Ins.  Co^ 
79  S.  E.  29S. 

8  979  (S.C.)  The  Supreme  Court  cannot  re- 
view orders  granting  or  refusing  new  trials 
when  involving  the  decision  of  questions  of 
fact,  unless  the  finding  is  wholly  unsuppisrted 
by  the  evidence,  or  the  conclusion  reached  has 
been  controlled  by  error  of  law. — Miller  v.  At- 
lantic Coast  Line  R.  Co.,  79  S.  E.  645. 

S979  (S.C.)  Where  there  Is  sufficient  testi- 
mony to  support  the  verdict,  the  allowance  of 
a  new  trial  is  discretionair  with  the  trial  court 
—Bennett  r.  Southern  Hy.-Carolina  Division, 
79  S.  B.  710. 

(G)  4|aesttoaa  of  Fact,  Terdlets,  amd  Find- 
In  as. 

8994  (N.C.)  The  jury  Is  the  sole  judge  of  the 
credihility  of  the  evidence.— Fidelity  Trust  Co. 
V.  Ellen,  79  S.  E.  263. 

8  999  (Ga.App.)  Assifnimenta  of  error,  ad- 
dressed solely  to  the  finding  of  the  jui^  on  is- 
sue of  the  facts,  cannot  be  reviewed. — Brown  r. 
Hawkins,  79  S.  E.  76. 
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S  1001  (Oa.App.)  A  verdict  anpported  by  eri* 
dence  will  not  be  disturbed  on  appeal  merely 
because  the  evidence  would  have  ttutained  a 
different  verdict— Peavy  v.  SansBter,  79  8.  B. 

215. 

fi  1001  <Oa.App^)  When,  in  a  atock-kiUing 
case,  the  evidence  la  inaaffident  to  demand  a 
flnding  that  the  preramption  of  the  railroad 
company's  nesHsence  baa  been  rebotted,  the 
overruling  of  a  certiorari  sued  oat  by  defendant 
will  not  be  disturbed  on  error.— Southern  By. 
Co.  V.  Johnson,  79  S.  E.  363. 

I  1002  (Ga.App.)  A  verdict 'supported  by  evi- 
dence wlU  not  oe  disturbed  on  writ  of  error, 
though  the  evidence  is  in  aharp  conflict,  where 
no  error  of  law  was  committed  bslow.— Hoore 
V.  Rosscr,  79  S.  E.  246. 

i  1002  (S.C.)  A  verdict,  on  conflicting  evi- 
dence, is  conclonve  on  appeal, — Huggins  v,  At- 
lantic Ccmat  Line  B.  Co.,  79  8.  E.  406. 

{ 1002  (Va.)  Where  an  action  for  Injnries 
was  property  inbmitted  to  the  jury  on  conflict- 
ing evidence,  'a  verdict  in  favor  of  plaintiff 
would  not  be  set  aaide  on  appeal.— Neablt  v. 
Webb,  70  S.  B.  330. 

{  1002  (Va.)  In  ^ectment  involving  the  loca- 
tion of  a  disputed  boundary,  the  Jury's  finding 
on  conflicting  evidence  as  to  its  correct  loca- 
tion was  conclusive,  unless  some  other  valid  ob- 
jection could  be  sbown  tbereto^Honaker  v. 
trader,  79  S.  B.  391. 

§  1002  (W.Va.)  A  verdict  on  conflicting  evi- 
dence of  experts,  where  there  are  no  controUing 
inconsistent  facts  or  circumstance,  will  not 
be  disturbed.— Ouerin  v.  Pittaburg,  U,  O.  &  St 
L.  Hy.  Co.,  79  S.  B.  739. 

S  1 003  (Ga-App.)  The  Court  of  Appeals  is 
bound  hjr  the  verdict  of  the  Jury,  supported  by 
the  testimony  of  the  plaintiff  himself  even 
though  that  testimony  is  against  the  weight  of 
the  evidence  and  is  contradicted  by  some  of  the 

Slaintiff's  own  witnesses.— Seaboard  Air  Line 
:y.  Co.  V.  Lindsey,  79  S.  E.  861. 
I  1003  (Ga.App.)  A  verdict  supported  by  evi- 
dence will  not  be  disturt>ed  though  against  the 

freat  preponderance  of  the  evidence.— John 
tannery  Co.  v.  Jamea,  79  S.  B.  812. 
1 1003  (N.C.)  Where  the  evidence  is  sufficient 
to  support  the  verdict  but  it  is  claimed  that 
the  verdict  is  against  the  weight  of  the  evi- 
dence, the  only  remedy  Is  by  an  application  fo 
the  trial  judge  to  set  it  aside,  as  under  Const. 
&rt.  4,  I  8,  the  Supreme  Court  cannot  review 
findings  of  fact  in  jury  trials. — Pender  v.  North 
State  Life  Ins.  Co.,  79  8.  E.  293, 

}  1003  (W.Va.)  Where  tbe  evidence  makes 
out  a  prima  facie  case  calling  for  a  certain  ver- 
dict, in  the  absence  of  opposing  evidence,  a 
verdict  ignoring  such  evidence  will  be  set  ande 
on  error.— Indiana  &  Ohio  Live  Stock  Ins.  Co. 
V.  Bowman,  79  8.  E.  651. 

S  1004  (N.C.)  Under  Const  art  4,  |  8.  the 
court  cannot  review  tbe  action  of  the  trial  court 
in  affirming  a  verdict  for  damages  for  personal 
injuries  which  were  claimed  to  be  excessive. — 
Johnson  v.  Seaboard  Air  Line  By.  Co.,  79  8.  B. 
600. 

i  1004  (S.  C.)  The  Snpreme  Court  has  power 
to  set  aside  a  verdict  as  excessive  only  when 
it  is  so  excessive  as  to  warrant  a  conclusion 
that  tbe  trial  judge  abused  his  discretion  in  re- 
fusing to  grant  relief  against  it. — Huggins  v. 
Atlantic  Coast  Line  B.  Co.,  79  S.  B.  406. 

i  1005  (Ga.App.)  A  verdict  supported  by  com- 
petent evidence  and  approved  by  the  trial  judge 
will  not  be  disturbed  on  appeal.— Kerr  Glara 
Hfg.  Ca  T.  AmericuB  Grocery  Co.,  TO  S.  B.  381. 

I  1005  (Ga.App.)  Where  the  evidence  author- 
ized the  verdict,  toe  discretion  of  the  trial  judge 
In  refusing  a  new  trial  could  not  be  disturbed  on 
error.— City  of  Bainbridge  t.  Smith,  TO  S.  E. 
1180.  • 

1 1009  (N.C.)  The  appellate  court  has  not  the 
power  to  review  the  action  of  thfi  trial  court 


in  refoslng  to  aet  aalde  a  T^dlct  because 
against  the  weight  of  tbe  evidence. — Fidelity 
Trust  Co.  V.  Ellen,  TO  8.  E.  268. 

I  1009  (W.Va.)  The  rule  that  it  takes  a 
stronger  case  in  an  appellate  court  to  reverse 
an  order  granting  than  one  refusing  a  new 
trial  must  be  confined  to  cases  where  the  eri* 
dence  is  not  only  conflicting,  but  also  aicainsi 
the  weight  of  the  evidence,  and  the  evidence  is 
wholly  msufficient  to  support  the  verdict— Wil- 
son V.  Johnson,  TO  B.  E.  734. 

I  1009  (Ga.)  Where  the  evidence  autiiorlaed  a 
finding  auBtaining  defendants'  plea  that  they 
were  residents  of  another  county,  a  judgment 
refusing  an  injonctioD  ancillary  to  relief  prayed 
against  defendants  will  not  be  disturbed.— Hutch- 
inson V.  Columbus  Power  Co..  78  S.  E.  1125. 

S  1009  (N.C.)  WbUe  findings  of  fact  in  in- 
junction orders  are  not  bintung  upon  the  ap- 
pellate court,  they  will  be  given  dne  weight  and 
consideration. — Davenport  v.  Com misslone rs  of 
Pitt  County.  79  S.  E.  423. 

I  1009  (W.Va.)  A  decree  based  on  conflicting 
evidence  will  not  be  disturbed  on  appeal,  unless 
apparently  erroneous. — Cumberledge  v.  Cumber^ 
I^e,  79  S.  E.  1010. 

S  1022  (N.C.)  A  referee's  findings  of  fact  ap- 
proved by  the  trial  judge,  will  not  be  reviewed 
when  there  la  some  evidence  to  support  them. — 
McCuUen  V.  Cheatham,  TO  8.  E.  806L 

I  1022  (8.C.)  Appellant  mast  satisfy  the  8a- 

Sreme  Court  by  a  preponderance  of  the  evi- 
ence  that  the  trial  judge  erred  in  his  finding 
of  fact  made  in  approving  the  findings  of  a 
r^eree.- Farmers*  Bank  diTrnwt  Oa  T.  Sontli- 
em  Granite  Co..  TO  8.  B.  98S. 

S  1 024  (N.G.)  On  a  motion  under  Bevisal 
1005,  S  513,  Qie  trial  judge's  findings  of  fact 
are  omciusive,  and  the  Supreme  Court  can  re- 
view only  the  question  whether  tbe  taeta  so 
found  constitute  «nch  miBtake.  etp.,  as  authtn- 
ize  setting  aride  the  Judgment  or  Terdict— 
Mann  T.  Hall,  TO  8.  B. 

(H]  HanUem  Brror. 

S103I  (W.Va.)  Where,  In  a  suit  onder  tbe 
civil  damage  act,  the  trial  court  has  erroneously 
given  a  peremptory  InstmcUon  to  find  exem- 
plary damages,  the  appellate  court  will  not  as- 
sume, from  the  size  of  the  verdict  that  defend- 
ant was  not  prejudiced  thereby.— Greer  t.  Ar> 
rington,  79  S.  B.  TJO. 

I  1033  (N.C.)  In  an  action  for  damages  to  n 
mule  during  shipment  where  it  was  undisputed 
that  tbe  mule  had  its  foot  through  a  crack  in 
the  side  of  a  car.  testimony  that  there  was  no 
other  crack  in  the  side  of  the  car  large  enough 
for  the  male's  foot  to  go  through  was  favorable 
to  the  carrier. — Smith  v.  Atlantic  Coast  line  K. 
Co.,  79  8.  B.  433. 

I  1033  (8.G.)  Appellant  may  not  allege  error 
In  Instructlona  uvorable  to  htm.— Betbea  t. 
AUen.  TO  8.  B.  639. 

§  1039  (Ga.App.)  Error,  if  any.  In  allowinj;  a 
plea  of  suretyship  in  a  mortgage  foreclosure,  is 
immaterial,  where  the  jury  find  agaonst  such 
plea.- Benton-^ngler  Co.  T.  MillB,  TO  8.  E. 
755. 

i  1040  (Ga.App.)  The  overruling  of  a  demur- 
rer to  tbe  first  count  of  plaintiff's  petition,  if  er^ 
ror,  was  harmless,  where  plaintiff  elected  to  pro* 
ceed  on  the  second  count— Beldsville  A  8.  E.  & 
Co.  V.  Baxter,  79  S.  E.  187. 

I  1040  (Ga.Ap^.)  Error  Id  sustaining  a  de- 
murrer to  certain  paragraphs  of  defendant's 
answer  was  harmless  where  the  jury  has  found 
rightly  in  spite  of  the  error.— Birmingham  Fer- 
tiliser Co.  V.  Dozier,  79  S.  B.  927. 

51041  (Ga.)  Allowance  of  an  amendment  In  n 
t  to  Quiet  title,  praying  that  defendant  be 
required  to  bring  his  title  deedB  under  which  he 
claims  into  court  to  be  canceled,  waa  not  prej- 
udicial, where  the  jury  did  not  find  in  favor  of 
such  cancellation,  and  the  conrt  did  not  deCrea 
suck  relief^PeeplM  t.  Wilson,  79  S.  EL  46a 
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1 1042  (aa.App.7  Befosal  to  atrlke  certain 
[ensea  was  bairmlesa,  where  the  verdict  could 

not  have  been  baaed  apon  any  of  ancb  defenses. 
— Ariington  Oil  ft  Guano  Co.  v.  Swann,  79  S.  E. 
476. 

1 1043  (W.Va.)  In  a  case  proper  for  a  receiv- 
er, this  court  will  not  reverse  a  decree  appoint- 
ing him,  after  he  has  performed  his  duties,  for 
failure  to  give  the  notice  required  by  statute.— 
Wright  T.  Pittman.  79  S.  E.  1091. 

}  1050  {Ga.App.)  The  erroneous  admission  of 
defendant  a  evidence  which  was  outside  tbe  is- 
gnes  presented  by  his  answer  was  harmiess 
where  such  evidence  was  within  the  issues  pre- 
Bented  by  certain  clauses  of  his  answer  which 
were  erroneously  stricken.— Birmingham  FertU- 
izer  Co.  v.  Dozier.  79  S.  E.  927. 

I  1050  (N.C.)  In  an  action  on  life  policies, 
where  the  only  defense  was  suicide,  Md,  that 
the  erroneous  admission  of  irrelevant  evidence, 
taeftTsey  ertdeuce  and  self-serving  declaradona 
as  to  why  deceased  bought  the  pistol  by  which 
he  was  killed  was  injurious  and  prejudicial. — 
Barker  v.  Massachusetts  MnL  life  Ins.  Co., 
79  S.  B.  424. 

S  1050  (N.a)  Th6  defendant  cannot  except  to 
the  admission  of  evidence  covered  by  another 
part  of  the  examination  of  the  same  wltaeas 
without  objection.— Smith  v.  Atlantic  Coast 
lAne  R.  Co..  79  S.  B.  433. 

f  1050  CN.G.)  In  an  action  by  a  buyer  for 
breach  of  a  contract  of  sale,  the  admission  of 
evidence  that  an  agent  of  the  seller  ashed  to  be 
notified  if  the  buyer  ever  wanted  any  cotton,  if 
lzu!ompetenL  was  harmless,  as  the  conversa- 
tion was  only  preliminai?  or  preparatory  to  the 
negotiations.— Holt  v.  Wellons,  79  S.  E.  450. 

{  1050  (8.0.)  In  an  action  against  an  inter- 
state carrier  for  damages  for  refusal  to  trans- 
port a  shipment  at  the  r^ular  interstate  rate, 
the  admission  of  letters  of  the  general  freight 
agent  to  plaintiff,  quoting  an  Incorrect  rate, 
was  harmless  where  the  correct  rate  was  proven 
by  undisputed  evidence.— Aldrich  v.  Southern 
By.  Co.,  79  S.  B.  316. 

S  1050  (S.C.}  In  an  action  by  a  depositor  for 
the  balance  of  an  account  kept  by  her  individ- 
ually, where  It  appeared  that  she  had  another 
account  in  her  name  as  administratrix,  although 
all  the  money  belonged  to  her  as  an  individual, 
the  improper  admission  of  her  husband's  wilt 
on  the  theory  that  the  latter  account  did  not 
belong  to  her  absolutely,  and  hence  the  bank 
could  not  set  off  as  against  the  individual  ac- 
count the  payment  of  checks  signed  as  adminis- 
tratrix, is  prejudicial  to  the  bank. — Hiller  v. 
Bank  of  Cofnmbia,  79  S.  E.  899. 

I  IDSO  (Va.)  Defendant  was  not  prejudiced  by 
the  answer  to  a  question  where  he  himself  tes- 
tified to  the  same  fact.— Davis  v.  Cole  Bros.,  TO 
S.  E.  1033. 

i  1050  (W.Va.)  Where;  in  a  suit  under  the 
civil  damage  act,  there  is  evidence  that  defend- 
ant sold  intoxicating  liquors  to  plaintiff's  bus- 
band,  contributing  to  his  habits  of  inebriety,  ad- 
mission of  other  evidence  that  he  was  intoxi- 
cated in  defendant's  saloon  on  a  particular  day 
from  liqnor  not  proven  to  have  been  sold  by  de- 
fendant was  not  reversible  error,  though  such 
evidence  was  not  very  material. — (3reer  v.  Ar- 
rington,  79  S.  B.  720. 

§1051  CW.Va.)  The  erroneous  admission  in 
evidence  of  an  excerpt  from  a  deed  was  harm- 
less where  the  deed  itself  was  in  evidence.-^Sel- 
TSy  V.  Grafton  Goal  &  Ooke  Ca,  79  S.  B.  656. 

I  1052  (Ga.)  Admission  of  the  original  record 
to  show  the  contents  of  an  alleged  lost  deed, 
instead  of  a  certified  copy  of  the  record,  as  pro- 
vided by  Civ.  Code  1910,  S  4212,  is  without  prej- 
udice, where  a  certified  copy  was  subsequently 
introduced.— Peeples  v.  Wilson,  79  8.  E.  466. 

I  1052  (Ga.)  The  erroneous  admission  of  cer- 
tain evidence  on  a  defendant's  application  un- 


der Cly.  Code  1910,  |  6154,  to  be  discharged 
from  imprisonment  under  bail  process,  waa 
harmless,  where  the  order  discharging  defend- 
ant on  tiis  own  recognizance  was  authorized  by 
com[>etent  uncontradicted  evidence.— Tennessee 
Valley  Fertilizer  Co.  v.  Stevens,  79  S.  E.  840. 

S  1052  (Ga.App.)  After  an  amendment  of  the 
pleadings  to  conform  to  the  evidence,  the  court 
may  properly  refuse  to  rule  out  testimony, 
though  it  was  ori^nally  irrelevant  or  incom- 
petent^Hyer  v.  C.  E.  Bohnes  ft  Co.,  79  S.  B. 
68. 

S  1052  (N.C.)  Error,  if  any,  in  the  admission 
of  certain  testimony  tending  to  show  contribu- 
tory negligence  of  plaintiff  was  harmless,  where 
the  jury  found  that  defendant  was  not  negli- 
gent—Bird V.  Bell  Lumber  Co.,  79  S.  E.  448. 

I  1053  (N.C.)  Where  evidence  which  was  er- 
roneous admitted  was  fully  eliminated  by  Che 
court  in  its  chanie,  the  error  was  cured.— Blli- 
Bon  T.  Western  Union  Telegraph  Co.,  78  8.  B. 
277;  Harrison  v.  Same,  Id.  281. 

I  1053  (N.C.)  Where  evidence  improperly  ad- 
mitted was  withdrawn  from  the  Jury,  in  the 
absence  of  a  showing  tiiat  the  admission  of  the 
evidence  prejudiced  the  lodng  party,  the  error 
is  harmless. — Cooper  v.  Seaboard  Air  line  B. 
Co.,  79  S.  B.  4ia 

S  1053  (  8.0.)  The  error  in  the  admission  of 
evidence  held  not  cured  by  the  charge,  where  it 
was  doubtful  whether  the  jury  understood  that 
court's  remarks  were  directed  to  them. — Hiller 
V.  Bank  of  Columbia,  79  S.  B.  899. 

{  1057  (Ga.)  The  exclusion  from  evidence  of 
the  corporate  stockbook,  if  error^  was  harmless, 
where  defendant  admitted  the  existence  and  con- 
tents thereof.— Hardee  T.  Tletjen,  79  S.  E.  117. 

§  1057  (Va.)  In  ejectment  Involving  a  disput- 
ed boundary,  the  admission  of  an  old  survey,  if 
error,  was  not  prejudicial  to  plaintiff,  where  the 
land  described  therein  was  clearly  identified  and 
located  by  other  evidenos.— Honi^r  v.  Shiader, 
79  S.  E.  391. 

S  1058  (N.C.)  E^rror,  if  any,  in  excluding  tes- 
timony of  an  electrician  as  to  how  much  voltage 
the  wires  carried  to  a  certain  arc  light  and 
what  voltage  it  would  take  to  operate  it  was 
cured  by  the  subsequent  admission  of  testimony 
of  the  same  witnen  that  in  his  oplnitm  it  would 
Uke  1,100  volts.— Monds  v.  Town  of  Dunn,  79 
8.  E.  303. 

i  1058  (Va.)  Where  a  physldan  testified  as  a 
witness  for  insurer  concerning  what  he  meant 
by  a  statement  in  an  affidavit  as  to  the  special 
cause  of  Insured's  death,  defendant  was  not 
prejudiced  by  the  exclusion  of  the  affidavit — 
South  Atlantic  Life  Ins.  Co.  v.  Hnrt's  Adm'z, 
79  S.  B.  401. 

i  1062  (S.C.)  Where,  in  an  action  for  iidnties 
to  a  servant,  there  was  evidence  justifying  s 
recovery  of  punitive  damages,  defendants  were 
not  prejudiced  by  plaintiff's  withdrawal  of  bis 
claim  for  punitive  damages  at  the  conclusion  of 
the  arguments.— Huffitns  v.  Atlantic  Coast  Line 
R.  Co..  79  S.  Bl 

{  1062  (S.C.)  In  an  action  against  a  carrier 
for  refusal  to  at^pt  plaintiff's  ticket  for  trans- 
portatioD,  he  being  entitled  to  a  peremptory 
charge  that  the  ticket  was  good,  the  carrier 
was  not  prejudiced  by  an  instruction  that  de- 
fendant's agents  could  waive  a  limitatiou  stipu- 
lation in  the  contract  and  submitting  to  the 
jury  whether  they  bad  done  so. — Eberle  v. 
Southern  By.  Co.,  79  8.  B.  79S. 

{  1066  (Ga.App.)  In  a  claim  case  on  a  levy 
on  a  stock  of  goods,  an  instruction  that  if  a 
husband  had  sold  the  stock  in  bulk  to  his  wife, 
the  sale  was  void  unless  the  bulk  act  was 
complied  with,  if  not  applicable  to  the  e^- 
dence,  was  harmless  to  claimant — SmiUi  t. 
D.  Rothschild  &  Co.,  79  S.  E.  88. 

S  1066  (Ga.App.)  Where  there  was  a  conflict 
In  the  evidence  as  to  wbeUier  an  automobile  was 
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on  a  public  crossing  at  the  time  it  was  struck 
b7  a  train,  errors  in  instructioDB  as  to  tlie  rail- 
road's liatHlitf  in  case  tbe  automobile  waa  not 
on  a  crossing  axe  preJodidaL— Central  of  Qeor- 
gia  By.  Co.  v.  McKey,  79  S.  K.  378. 

f  1066  (N.C.)  An  instruction  stating  that  the 
degree  of  care  required  of  a  town  opeiatlng  an 
electric  light  plant  was  merely  reasoDable  care, 
if  error,  was  without  prejudice,  where  there 
was  no  evidence  whatever  showing  any  negli- 
gence of  tbe  tovm  which  would  have  brought 
tbe  electric  light  wire,  from  which  deceased  was 
alleged  to  have  received  a  fatal  ifaock,  to  the 
ground  or  within  reach  or  so  low  as  to  be  un- 
safe.—Monds  T.  Town  of  Dunn,  78  8.  E.  80S. 

S  1066  (N.O.)  An  Instruction  that,  "if  the 
jury  believed  the  evidence,"  they  should  answer 
a  certain  issue  iu  tbe  affirmative,  was  harmless 
error,  where  the  evidence  was  all  one  way  and 
gractically  undisputed.— Holt  v.  Wellons,  79  S. 

f  1066  (N.C.)  Any  error,  in  mechanics*  lien 
proceedings  in  which  defendant  claimed  as  a 
purchaser  without  notice  of  the  lien,  in  charg- 
ing on  the  burden  of  proof  as  to  notice  of  the 
iien,  was  harmless  where  notice  was  shown  by 
the  evidence  without  dispute. — Raeford  Lumber 
Co.  V.  Rockfish  Trading  Co..  79  S.  B.  627. 

S  1 068  (Oa.App.)  In  a  street  car  passenger's 
action  for  damages,  refusal  to  instruct  as  to  the 
"worldly  circumstances"  of  defendant  was  barm- 
less  where  the  verdict  was  for  defendant  and 
the  measure  of  damagee,  therefore,  not  consid- 
ered by  tbe  Jury.— Binder  v.  Georgia  Ry.  &  Elec- 
tric Co.,  79  B.  E.  216. 

S  1068  (Ga.App.)  Where  the  record  on  writ  of 
error  by  the  plaintiff  shows  that  the  promise 
upon  which  he  relied  was  without  consideration, 
Bo  that  a  verdict  for  tbe  defendant  was  demand- 
ed, errors  in  the  charge  are  harmless.— Brooke 
V.  Georgia  Pemvlan  Ochre  Co.,  79  S.  B.  S62. 

S  1068  (W.Va.)  Erroneous  instructions  are 
harmless,  where  the  judgment  could  only  be  that 
which  was  entered.— Hartmyer  v.  Everly,  79  S. 
B.  1098. 

I  1071  (Ga.)  Failure  of  tbe  auditor's  report  to 
properly  specify  the  items  of  an  account  was 
hannless,  where  recovery  of  the  amount  of  the 
open  account  was  waived.— Cowart  v.  Single- 
tary,  70  B.  E.  196. 

1  1073  (W.Va.)  Where,  in  a  Joint  action  by 
several  plaintiffs  for  a  penal^  provided  by 
Code  1906,  c.  79,  |  7,  for  unlawful  mining  and 
removing  of  coal,  one  plaintiff  testified  tliat  he 
did  not  consent  in  writing  to  such  removal,  it 
was  not  error  of  which  defendant  could  com- 
plain that  judgment  was  rendered  for  all  the 
plaintiffs,  though  there  was  no  evidence  that 
defendant  did  not  have  the  other  plaintiffs' 
written  consent  to  tbe  removal  of  the  coaL— Sel- 
vey  V.  Grafton  Coal  &  Coke  Co.,  79  8.  E.  656. 

1 1073  (W.Va.)  Error  in  taking  a  bill  tn  par- 
tition for  ccmfessed  as  to  a  nonresident  defend- 
ant who  was  personally  served  with  process  out 
of  the  state  was  harmless,  where  no  substantial 
injustice  was  done  to  him  by  the  decree  which 
determined  title  and  partitioned  tfaa  land. — 
Wright  T.  Pittman,  79  S.  K.  1001. 

i  1074  (Ga.App.)  While,  after  filing  a  claim 
and  afteir  return  of  papers,  the  sheriff  has  no 
right  witliont  permission  of  court  to  amend  his 
return,  if  he  does  so,  and  on  objection  tbe  re- 
turn is  treated  as  if  the  addition  had  not  been 
made,  the  error  is  harmless.— Smith  t.  D. 
Rothschild  ft  Co.,  79  8.  B.  88. 

(I)  Drror  Waived  In  Appell»te  Court. 

1  1078  (Ga.)  Assignments  of  error  which  are 
not  referred  to  in  the  briefs  will  be  regarded 
as  waived. — Bank  of  Lavonia  t.  Bush,  79  8. 

a  459. 

I  1078  (Ga.)  An  assignment  of  error  wiU  be 
deemed  abandoned,  when  not  argued  in  tbe 
brief  of  counsel  for  |Haintiffs  In  error.— Strick- 
land T.  Lowry  Mat.  Bonk,  79  8.  B.  6S9. 


f  1078  (Ga.App.)  Where  ah  exception  in  a 
motion  for  a  new  trial  is  not  referred  to  in  tbe 
brief  of  counsel  for  plaintiff  In  errw,  it  will  be 
deemed  abandoned.— Western  Unkm  Tel^rapU 
Co.  v.  Calhoun,  79  8.  E.  370. 

i  1078  (Ga.App.)  Qaestions  raised  by  demur- 
rer were  abaiuioned  on  appeal,  when  not  ar- 
gued in  the  briefs.— Atlantic  Coast  Une  Uy. 
Co.  T.  Collins.  79  8.  E.  949: 

I  1078  (N.C.)  Errors  which  are  assigned  but 
not  considered  in  the  brief  will  be  deemed  to  be 
abandoned.— Smith  v.  Atlantic  Coast  Line  H. 
Co.,  79  8.  B.  483. 

(K)  ilmbae««eMt  Appeals. 

i  1007  (Ga.)  Where  petition  was  dtemtsMd  on 

demurrer,  and  judgment  reversed  on  a  decision 
that  the  petition  set  forth  a  cause  of  action,  and 
after  suoi  decision  by  the  Court  of  Appeals  the 
^Supreme  Court  renders  a  decision  in  another 
case  showing  that  tbe  decision  of  tbe  Court  of 
Appeals  Is  erroneous,  and  the  first-mentioned 
case  comes  before  the  Court  of  Appeals  on  writ 
of  error,  such  court  is  bound  by  its  own  decision. 
— Soatheru  Belt  Telephone  ft  Telegraph  Co.  t. 
Glawscn,  79  S.  B.  1S9. 

ZVn.  DBTEBMIKATIOX  AND  DXSPO- 
aiTZOM  OF  CAUSE. 

(B)  ABrmauiec. 

S  1138  (Ga.App.)  A  judgment  will  not  he  re- 
versed merely  in  order  that  the  same  result  may 
l>e  more  technically  reached  by  rwnlar  pioce- 
duie^-Cox  V.  Manning,  79  S.  £.  4Si. 

(C)  HodlflcaUon. 

I  1149  (W.Va.)  A  judgment  against  an  ad- 
ministrator personally  instead  of  against  him  in 


his  representative  capacity,  may  lie  corrected 
on    appeaL— Selvey's  Bjrr 
Adm'r,  ^  S.  E.  1019. 


(D)  SLmwwmml* 

J 1170  (N.C.)  Technical  errors  will  be  con- 
ered  harmless  where  a  reversal  could  not 
result  in  a  different  verdict — McKeel  v.  Hollo- 
man,  79  8.  E.  445. 

I  1 176  (W.Va.)  Submission  of  an  action  of  as- 
sumpsit to  tbe  court  in  lieu  of  a  Jury,  upon  evi- 
dence brought  into  the  case  by  an  agreement, 
is  equivalent  to  a  Joinder  in  a  demurrer  to  evi- 
dence, and  calls  for  a  judgment  on  appeal^  which 
the  trial  court  should  have  rendered. — Wilson  v. 
Shrader,  79  8.  E.  1083. 

I  1 178  (Ga.)  Wiiere  the  court  erred  In  sus- 
taining a  demurrer  to  the  petition  In  partition 
on  all  the  grounds  alleged  and  dismissed  the 
case,  the  judfnnent  will  be  reversed,  though 
there  be  a  defect  of  parties,  and  plaintiff  will 
be  given  a  reasonable  opportunity  to  remedy  ttie 
defect  and  thus  prevent  a  dismissaL — Wright  v. 
Hill,  79  S.  E.  646. 

i  1 178  (Ga.)  Where  the  judgment  for  daim- 
ant  on  the  trial  of  a  claim  case  involving 
town  lots  and  farm  property  was  not  erroneous 
as  to  tbe  town  lots,  neld  that  In  reversing  same 
directions  should  be  given  that  on  another 
trial  the  issues  be  restricted  to  the  farm  prop- 
er^.—Ford  T.  Blackshear  Mfg.  Co..  79  8.  £. 

11178  (N.C.)  Where  the  only  error  in  tbe 
trial  of  an  action  for-  personal  injuries  was  in 
the  InstructionB  as  to  tbe  measure  of  damages, 
a  new  trial  will  be  nanted  only  upon  tbe  ques- 
tion of  damages.— Johnson  T.  Seaboard  Air 
Line  Ry.  Co.,  79  S.  E.  690. 

I  1 178  (W.Va.}  Where,  in  a  suit  by  creditors 
to  set  aside  a  fraudttlent  conveyance,  the  evi- 
dence establishes  fraud  bat  the  bill  is  deficient 
a  decree  subjecting  the  property  to  sale  will  be 
reversed,  and  the  cause  remanded,  with  leave  to 
amend  the  MIL— Bland  v.  Rigby,  70  S.  E.  1013. 

S  1 180  (8.C.)  Reversal  of  order  granting  tem- 
porary injunction  restndning  both  grantor  and 
grantee  of  standing  timber  mm  cutaox  it  pend- 
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a  suit  heii  to  be  without  prejudice  to  the 
Its  of-  either  where  both  bad  miaconceived  his 
1  as  well  aa  bia  opponent's  rights.— Marton 
intr  LombeT  Co.  t.  Bodges,  79  S.  E.  1096. 

Mandate  ud  Pn>eeediB«i  ta  livw*r 
Conrt. 

1 1 94  (S.C.)  Where  the  eVidence  on  the  sec- 
1  trial  was  the  same  aa  that  on  the  first,  the 
crsal  of  a  judgment  of  nonsuit  establishes 

law  of  the  case  against  defendant's  right  to 
irected  verdict — Smith  t.  Soutbdm  Ry.  Co., 
S.  E.  1099. 

1195  (Ga.App.)  Where  the  court  on  appeal 
i  that  a  verdict  for  claimant  waa  demanded 
the  evidence,  the  decision  was  the  law  of  the 
e ;  and  where  on  a  second  trial  the  evidence 

Dot  differ,  and  the  jury  returned  a  verdict 
plaintiff  in  attachmeot,  it  was  error  to 
rrule  claimant's  motion  for  a  new  trial. — 
Ison  V.  Clark,  79  S.  E.  86. 

1 195  <Ga.App.)  A  Judgment  of  the  Court  of 
peals  affirmuig  a  judgment  overruling  a  de- 
rrer  to  the  petition  is  the  law  of  the  case, 
ugh  before  final  judgment  the  Supreme 
irt  in  another  case  renders  a  decision  which 
iBicts  with  tbat  of  the  Court  of  Appeals.— 
ithem  Bell  Tdepbone  &  Telegraidi  Oo.  v. 
iWBon,  79  8.  B.  ^88. 

APPEARANCL 

!  Appeal  and  Error,  %  914. 

9  (N.G.)  In  proceedings  to  forfeit  a  recog- 
ance,  an  alleged  apecial  appearance  by  th« 
ety,  praying  a  diamissal  of  the  proceedings 
1  a  return  of  the  deposit  on  the  merits.  ftsM, 
legal  effect,  a  general  one.— State  v.  White, 
S.  E.  297. 

9  (N.G.)  An  appearance  will  not  be  consld- 
d  special  simply  because  so  called ;  hence  a 
rty  seeking  to  set  aside  a  default  waives  de< 
ts  in  the  summons  by  asking  leave  to  file  an 
iwer  and  cannot  move  to  set  aside  the  judg- 
nt  on  the  ground  of  the  want  of  jurisdiction. 
>ell  School  T.  Feirce,  79  &  E.  687. 

17  (Oa.App.)  Appearance  and  pleading  to 
:  merits  are  a  waiver  of  want  of  jurisdiction ; 
t,  as  defenses  in  attachment  may  be  made  at 
f  time  before  judgment,  a  motion  to  dismiss 
>  declaration  for  failure  to  allege  jurisdiction 
T  be  filed  simultaneously  with  a  plea  to  the 
rlta.— Drake  v.  Lewis,  79  S.  E.  1U7. 

19  {Ga.App.)  The  giving  of  a  replevy  bond 
»  not  preclude  a  defendant  In  attadiment 
m  objecting  to  jurisdiction  over  bis  person. — 
ake  V.  Lewis.  TO  S.  E.  167. 

25  (W.Va.)  Irregularities  In  making  a  suc- 
sor  of  the  defendant  administrator  a  party  to 
!  surety's  proceeding  under  Code  190CL  c.  101, 
»,  f or  a  judgment  m  Contribution,  held  waiv- 

where  such  successor  entered  a  general  ap- 
trance.— Selvey's  Ez*rs  t.  Armstrong's  Adm  r, 

S.  E.  loia 

APPLIANCES. 

s  Master  and  Servant,  %i  101,  102. 

APPLICATION. 

e  In8urance,-8  1^:  Payment,  |  38. 

APPOINTMENT. 

a  Executors  and  Administrators,  ||  17,  29. 

ARBITRATION  AND  AWARD. 

e  Eminent  Domain,  { 167;  Submission  of  Con- 
Toven^. 

ARGUMENT  OF  COUNSEL 

e  Criminal  Law.  |S  723,  7S0;.  Trial,  }  123. 


ARRAIGNMENT. 

Bee  Oriminal  Law,  (  269. 

ARREST. 

See  Execution.  M  425.  433 ;  False  Imprison- 
ment i  89 ;  Habeas  Corpus,  {  110 ;  Obstruct- 
ing  Justice. 

X.  nf  oiviii  AonoHS. 

1 49  (Ga.)  On  an  application  by  a  defendant, 
imprisoned  under  bail  process  in  an  action  to 
recover  personalty,  to  be  discharged  under  Civ. 
Code  1910,  %  6151,  evidence  that  guano,  the 
subject-matter  of  wb  action,  had  been  placed  in 
the  ground  as  a  fertiliser,  was  admissible  to 
show  a  statutory  reason  for  the  noaproduction. 
— Tennesaee  Valley  FertiUser  Co.  v.  Stevens, 
79  S.  E.  840. 

Where  a  defendant,  imprisoned  under  bail 
process  in  an  action  for  personalty,  appliea  to 
be  discharged  under  Civ.  Code  1910,  §  5154,  the 
issues  determinable  are  merely  whether  he  can 
give  security  or  produce  the  property,  or  give 
satisfactory  reasons  for  its  nonproducUon,  and 
that  the  action  was  maliciously  brought  by 
plaintiff  is  immaterial  in  such  proceeding.— Id. 

XL  ON  OBIMIKAI.  GHABOES. 

1 63  (Oa.App.)  Where  defendant  Toluntarily 
disclosed  to  an  officer  that  his  valise  contained 
three  gallons  of  whisky  in  Quart  bottles,  this  au- 
thorizes his  arrest  without  a  warrant,  on  the 
ground  that  the  offense  of  keeping  whisky  for 
illegal  sale  in  violation  of  a  municipal  ordinance 
was  being  committed  in  the  officer's  presence. — 
Weatherington  v.  State,  79  8.  E  240. 

S  63  Qi.C.)  The  police  of  Raleigh,  being  au- 
thorized to  suppress  immoral  shows,  held  en- 
titled  to  act  immediately  whenever  an  unlaw- 
ful exhibition  is  given  in  their  presence,  and  to 
arrest  without  a  wa^ant  aU  persons  aiding 
or  assisting  thenrin.— Brewer  t.  Wynne,  79  S. 
E.  620. 

Oral  direction  by  Hie  mayor  of  Raleigh  to  his 
chief  of  police  to  prevent  the  exhibition  of  an 
alleged  immoral  show  at  a  theater  held  minis- 
terial in  character,  and  insufficient  to  cause 
the  arrest  of  plaintiff,  while  in  the  theater 
befon  it  was  opea,  without  a  wanant^Id. 

ARSON. 

See  Oriminal  Law.  (  636. 

137  (Oa.App.)  To  authorize  a  conviction  of 
arson,  mere  proof  of  the  burning  Is  Insufficient ; 
but  it  must  be  shown  to  a  reasonable  certainty 
that  the  house  was  burned  by  some  criminal 
agency.— Sims  v.  State,  70  S.  E.  1183. 

ART. 

See  EMdence,  1  888. 

ASSAULT  AND  BATTERY. 

See  Criminal  Law,  fi  628;  Homicide,  {{  89, 
100;  Indictment  and  Information,  |  189. 

IE.  OBIMZNAL  BESPONStBILITT. 
(A)  MeasM. 

{  63  (Oa.App.>  In  a  prosecution  for  shooting 

at  another,  it  is  no  defense  that  accused  did  not 
know  the  identity  of  the  porson  at  whom  he 
shot.— Beddingfield  v.  State,  70  S.  E.  681, 

(B)  Proaeontlon  and  Pnnlalimeiit. 

S  9 1  (Ga.App.)  Evidence  held  to  authorize  re- 
jection of  defendant'a  theory  that  the  shoot- 
ing was  accidental  and  to  sustain  a  conviction 
of  shooting  at  another.- Beddingfield  v.  State, 
79  S.  E.  681. 

895  (Ga.App.)  Where  a  trespasser  is  right- 
fully ordered  to  leave  a  building  by  one  having 
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the  premisefl  ta  charge,  he  is  entitled  to  such  a 
period  of  time  as  is  necessary  to  make  his  exit, 
a&d  the  amount  of  reasonable  time  Is  a  question 
of  fact  for  the  jur;.— Hollis  t.  State,  ^  S.  B. 
86. 

ASSESSMENT. 

See  Insnrance,  1 195;  Mimldnal  Corporations, 
I  644;  Taxation,  H  319,  4667 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  H  722-75S;  Certiora- 
ri. I  fO;  Criminal  Law,  1 1120. 

ASSIGNMENTS. 

See  CoTenaDts,  SS  67,  69 ;  EzecutionJ  2;  Mort- 
m«es.  >  2!@;  Taxation,  |  742;  Waters  and 
Water  GourBeH,  {  lOa 

I.  REQtriSITES  Ain>  VAIJDITT. 
able. 

1 3  (Qa.)  The  common-law  rule  that  cfaoaes  in 
action  are  not  assignable,  so  as  to  convey 
title,  but  only  an  equitable  interest,  is  changed 
by  the  express  provisions  of  Civ,  Code  1910,  I 
3653.— Cowart  v.  Singletary,  79  S.  E.  196. 

8  23  (Ga.App.)  Under  Civ.  Code  1910,  S  3855, 
providing  that  a  right  of  action  not  involving 
directly  or  indirectly  a  right  of  property  is  not 
assignable,  and  section  3653,  providing  that  all 
choses  in  action  arising  under  ccmtra^  may  be 
assigned,  a  cause  of  action  against  a  carrier 
for  injury  to  goods  awaiting  delivery,  arising 
from  its  negligence  as  a  warehousman,  is  as* 
signable. — Benjamin-Ozbum  Go.  v.  Morrow 
Transfer  &  Storage  Co.,  79  S.  E.  753. 

8  26  (W.Va.)  A  right  of  action  for  a  penalty, 
given  by  Code  1906  c.  79,  5  7,  for  the  aniawful 
mining  of  coal  within  five  feet  of  an  adjacent 
owner  8  line,  is  not  assignable. — Wilson  Shra- 
der,  79  B.  E.  1083. 

(B)  Mode  and  Buncl«Bcr  of  AaBlvsmeikt. 

834  (Oa.App.)  While  all  choses  in  an  action 
are  assignable  under  Civ.  Code  1910,  |  3653,  the 
assignment  must  not  rest  in  parol,  but  must  be 
in  writing.— Herring  t.  First  Nat  Bank,  79  S. 
H.  859. 

S  50  (Ga.)  A  written  order  by  a  tie  company 
on  a  railroad  company  for  the  price  of  cross-ties 
furnished  to  the  tie  company  and  by  it  sold  to 
the  railroad  company  held  to  constitute  an  equi- 
table assignment  of  such  fund,  though  not  an  as- 
signment of  the  legal  title  thereto.— Brown  T. 
Southern  Ky.  Co.,  79  S.  E.  152. 

In  an  equitable  proceedinff  instituted  by  the 
last  purchaser  of  railroad  ties  against  several 
persons,  including  the  original  sellers  in  whose 
favor  an  order  bad  been  issued  on  plaintiff  for 
the  price  by  the  intermediate  seller,  in  which 
proceeding  tne  defendants  were  required  to  inter- 
plead, Acid  that  the  order  was  enforceable  as  an 
equitable  assi^ment— Id. 

1 58  (Ga.)  When  rights  under  contract  are 
coupled  with  obligations  to  be  performed  by  the 
contractor  and  involve  a  relation  of  personal  con- 
fidence, the  contract  cannot  be  assigned  without 
the  consent  of  the  other  contracting  party.— 
Oowart  T.  Singletary,  79  S.  E.  106. 

H.  OPERATION  AND  EFFECT. 

f  76  (GB.App.)  An  Indorsement  on  a  note, 
containing  a  reservation  of  title  to  property 
therein  described,  "for  value  received  we  here- 
by transfer  and  assign  all  the  right,  title,  and 
interest  we  have  in  the  within  note  toge'ther 
with  the  security  mentioned  in  said  note  to," 
etc.,  and  dated  and  signed,  was  sufficient  to  pass 
title  to  both  note  and  property. — Blakely  Arte- 
sian loe  Co.  T.  Clarke,  70  8.  EI  626. 

IV.  AOTIONB. 

8  120  (W.Va.)  Where  an  attempted  assign- 
ment is  made  of  the  penalty  preTioed  by  Code 


1906,  c.  79, 1  7,  for  the  unlawful  mining  of  coal 
within  five  feet  of  an  adjacent  owner's  line,  the 
alleged  assignee  cannot  sue  for  the  penalty  in  the 
name  of  bia  assignor.- Wilson  v.  Shrader,  79  S. 
E.  1083. 

SI3I  (W.Ta.)  The  objection  of  nonasngna- 
bility  of  the  claim  sued  on  la  available  on  demur- 
rer to  the  declaration.:— Wilson  v.  Shnder,  79 

S.  E.  1083. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy. 

ASSOCIATIONS. 

See  Agriculture;  Building  and  Tioan  Asaoda- 
tions;   Intoxicating  Liquors,  |  146. 

ASSUMPSIT,  ACTION  OF. 

See  Appeal  and  Error,  f  11^;  liivery  St^^ 
Keepers,  J  7 ;  Money  Received. 

I'd  (W.Va.)  Assumpsit  is  not  the  proper  form 
of  action  for  the  recovery  of  damages  for  a  mere 
wrong.  It  lies  only  to  recover  from  the  defend- 
ant tnat  which  is  in  his  hands  and  helonga  to 
the  plaintiff.— Wilson  v.  Shrader,  79  S.  E.  10S3. 

8  19  (W.Va.)  A  declaration  In  assumpait,  bas- 
ed on  a  carrier's  undertaking  to  safely  trans- 
port goods,  need  not  aver  a  promise  to  pay 
mouQr.— Bashar  v.  Pittsburg,  C,  C  4  St.  L. 
By.  Co.,  79  S.  E.  1009. 

ASSUMPTION. 

Of  risk,  see  Master  and  SeTvant.  H  204,  206; 
Negligence,  {  1. 

ATTACHMENT. 

See  Abatement  and  Revival,  8  5;  Elquib,  { 
26;  Evidence,  |8  129,  165;  Execution;  False 
Imprisonment,  8  7 ;  Landlord  dnd  Tcmant,  8 

229;  Witnesses,  8  367. 

I.  NATtTBE  AND  O&OUNnS. 

(AJ  Kature  ot  Remedy,  Caiues  of  ActloH* 
and  Parties. 

82  (Ga.App.)  The  procedure  on  attachments 
for  purchase  money  does  not  differ  from  at- 
tachments based  on  other  grounds  enumerated 
in  CiT.  Code  1010.  8  5056.-ATery  &  Co.  t. 
Pope.  78  S.  E.  &M. 

(B)  Ovoamda  oC  Attaebment. 

847  (Ga.)  In  attachment,  the  affidavit  np<m 
which  the  attachment  was  issued  and  the  attach- 
ment issued  thereon  held  inadmissible  as  evi- 
dence, though  competent  to  go  before  the  jury 
as  pleadings.— Dale  v.  Christian,  79  S.  B.  1127. 

m.  FROCEEDnrOS  to  F2U>01IBE. 
(B)  Aflda-rlta. 

891  (Va.)  That  an  attachment  affidavit  was 
written  <Hi  a  printed  form  containing  the  name 
"Corporation  Court,"  instead  of  "0>urt  of  Taw 
and  Chancery,"  at  the  top  of  the  paper  did  not 
invalidate  the  affidavit,  where  such  mistake  was 
not  repeated  elsewhere  in  the  paper  and  the 
clerk  certified  that  the  affidavit  was  filed  in  the 
court  of  law  and  chancery.— Bernard  v.  Mc- 
Clanahan,  79  S.  E.  1059. 

8  106  (Ga.App.)  A  statement,  In  an  attach- 
ment affidavit,  that  defendant  is  indebted,  is 
equivalent  to  the  word  "due,"  as  used  in  Civ. 
Code  1910,  I  6056.— Avery  A  Co.  v.  Pope,  T9 
8.  E.  946. 

v.  i.evt.  uex,  altd  01tst0dt  ahs 
disposition  of  PBOPEBTT. 

8  192  (Ga.App.)  Where  attached  property  has 
been  replevied,  the  attachment  is  dissolfva,  the 
bond  snbstititted  Cot  the  pioperty,  and  the  case 
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stands  u  If  foanded  on  ordineir  priccipIeB.— 
Wattera  v.  Sootbem  Fixtnre  &  Cabinet  Co^  79 

s.  £.  seo. 

^n.  QVASKnro,  vACATnro.  disbo- 
LVTZON,  OB  abahdohmeiit. 

8  241  (Ga.App.)  Id  attachment,  failure  of  tbe 
petition  to  show  jnrlsdiction  of  the  person  may 
be  taken  advantage  of  by  a  motion  at  tbe  trial 
term,  and  anlen  cared  by  amendment  the  decla- 
ration Bbonld  be  dLBmisBed.— Drake  T.  Lewla,  79 
S.  E.  167. 

X.  T.TAWTT.TTIEB  OIT  BOITOS  OB  VH- 
DEBTAKXIfOS. 

8  339  (Oa.App.)  Under  Civ.  Code  1910,  8 
6113,  providing  that  after  attached  property 
has  been  replevied  by  the  defendant  it  shall  be 
allowable  for  the  plaintiff  to  take  judgment 
against  tbe  defendant  and  his  securities  for  tbe 
amount  he  may  recover,  such  judgment  may  be 
rendered  upon  a  general  verdict  in  favor  of  tbe 
plaintiff.— Walters  v.  Southern  Fix  tore  &  Cabi- 
net Co.,  79  S.  B.  360. 

ATTORNEY  AND  CLIENT. 

See  Bills  and  Notes,  88  471,  485,  534 ;  Corpo- 
rations, 8  557;  Costs,  8  41;  Criminal  Law, 
§8  636,  641,  723,  730;  Garnishment,  8  42; 
Injunction,  |  239;  New  Trial,  8  29;  Parti- 
tion. 8  114;  Trial,  |  123;  Witneeses,  88  &> 
867. 

IV.  COKPEN8ATION  AND  LXEN  OF 

ATTOBNET. 

(B)  Lien. 

S  189  (Ga.App.)  The  lien  of  an  attorney  at 
law  upon  the  subject-matter  of  a  suit  which  he 
has  been  employed  to  prosecute  or  defend,  under 
Civ.  Code  1910,  8  3364,  par,  2,  cannot  be  ren- 
dered ineffective  tfy  a  contract  of  his  client  with 
the  opposite  party.— Payton  v.  Wheeler,  79  S. 
E.  81. 

f  190  (Ga.App.)  Where  plaintiff  settles  her 
suit  after  It  has  been  filed  without  payment 
of  the  fees  due  her  attorney,  the  attorney  may 

prosecute  the  suit  to  a  termination  to  recover 
the  fees  due  him  under  his  employment  contract. 
— Fmnklio  v.  Ford,  79  S.  B.  306. 

Where  plaintiff  settled  the  suit  without 
payment  of  the  fees  due  her  attorney,  the  attor- 
ney need  not  amend  the  pleadings,  in  order  to 
entitle  him  to  prosecute  the  suit  to  a  tetmina- 
tioo  for  the  fees  due  him, — Id. 

AUTHORITY. 

See  Principal  and  Agent*  H  92-181. 

AUTOMOBILES. 

See  Appeal  and  Error,  I  1066;  Livery  Stable 
Keepers;  Sunday;  Tnal,  8  261. 

AWNINGS. 

See  Municipal  CorporationB,  8S  667,  697. 

BAIL. 

S«e  j^^^l        Error,  8  827 ;  Habeas  Corpus. 

n.  IM  OBnONAI.  PROSECimONS. 

8  75  (N.C.)  Since  a  recognizance  binds  accused 
not  to  depart  without  leave  of  court,  it  was  no 
defense  to  a  forfeiture  that  his  departure  with- 
out leave  occurred  after  he  had  pleaded  guilty, 
and  while  the  court  had  tbe  cause  under  advise- 
ment, deliberating  as  to  tbe  punishment.— State 
V.  White.  79  S.  K.  2!)7. 


BAILMENT. 

See  Carriers,  88  44-177 ;  Liveiy  StaUe  Keep- 
ers, 8  11;  Pledges;  Sunday. 

8  18  (Ga.App.)  Under  the  express  provisions 
of  Civ.  Code  1910,  8  S501.  a  depositary  for  hire 
has  a  lien  upon  the  goods  for  his  hire,  and  may 
retain  them  nntil  paid.— Jeems  v.  Lewis,  79  S. 

E.  135. 

That  the  defendant  in  an  action  for  trover 
holds  the  property  sned  for  as  a  depositary  for 
hire,  and  nas  not  been  paid,  is  a  valid  defense 
at  law.— Id- 

8  18  (Ga.App,)  Failure  to  record  a  lien  for 
repairing  personal  property  within  10  days  ren- 
ders the  lien  unenforceable,  where  possession 
of  the  proper^  is  surrendered  to  tbe  bailor.-^ 
Gearreld  v.  Woodruff,  79  S.  E.  366. 

Persons  having  a  right  to  a  lien  on  personal 
property  for  repairs  thereon  waived  their  lien, 
where  they  agreed  to  balance  accounts  from 
time  to  time  with  the  person  for  whom  the  re- 
pairs were  made. — Id. 

8  3 1  (Ga.App.)  Where,  in  a  bailor's  action 
for  goods  lost,  plaintiff  proved  delivery  to  the 
defendant  liailee,  a  failure  to  redeliver  on  de- 
mand, and  the  value  of  the  goods,  the  burden 
shifted  to  defendant  to  show  ordinary  diligence 
in  caring  for  them.— Moultrie  Compress  Co.  v. 
Byrom  Cotton  Co..  79  S.  E.  589. 

831  (Oa.App.)  Under  Civ.  Code  1910,  8  3469, 
In  all  cases  of  bailment,  after  proof  of  loss, 
the  burden  is  on  the  bailee  to  show  proper  dili- 
gence.—Atlantic  Coast  Line  B.  Co.  v.  Bunn, 
79  S.  E.  947. 

Evidence  in  a  bailor's  action  for  tbe  loss  of 
two  frelgfat  cars  from  the  giving  way  of  a 
trestle  teld  to  Aow  that  tiie  cause  of  the 
wreck  was  the  defective  and  unsafe  condition 
of^tbe  trestle,  and  not  any  defects  in  the  cars. 

BANKRUPTCY. 

See  Corporations,  8  266 ;  Umitation  of  Actions, 
§8  21,  29;   Venue,  8  22. 

IZL  ASSIGNMENT.  ADMIKISTRATIOK, 
AND  DISTRIBUTION  OF  BANK- 
RUPT'S ESTATE. 

(B)  AMlflrnmeiit,   and    Title,   RlgrlttB,  nnd 
Remedies  of  Trustee  In  Oeneral. 

8  145  (Ga.)  A  trustee  in  bankruptcy  of  a  trad- 
ing corporation  succeeds  to  any  right  which  it 
may  have  to  sue  directors  for  loss  from  a  breach 
of  duty.— McEwen  v.  Kelly,  79  S.  E.  777. 

(E)  Aetloaa  br  or  Asmlmat  Trastee. 

8  298  (Ga.)  An  action  by  a  bankrupt's  trus- 
tee brought  in  1911  before  the  estate  was  closed 
to  recover  against  a  transferee  for  value  of 
goods  receiveiS  from  the  bankrupt  in  1G07  in 
payment  of  a  pre-existing  debt  leBS  than  four 
months  prior  to  the  filing  of  the  petition,  au- 
thorized by  Bankruptcy  Act,  §  60b,  amended  by 
Act  Cong.  Feb.  5,  1903,  is  governed  by  the 
limitation  prescribed  by  section  lid  of  the  act, 
requiring  actions  to  be  brought  within  two 
years  from  the  closing  of  the  estate.— Arnold 
Grocery  Co.  t.  Shackelford,  79  S.  B.  470. 

§  302  (Ga.)  A  petition  in  an  action  by  a  trus- 
tee in  bankruptcy  against  tbe  directors  of  a 
bankrupt  corporation  held  insufficient  to  show 
a  case  for  recovery  except  as  against  a  director 
who  was  also  secretary  and  treasurer. — Mc- 
Ewen v.  Kelly,  79  S.  E.  777. 

(P)  Olalmk  AcalMt  aaa  lUstrlbiitlom  of 
Elstate. 

8  363  (Ga.App.)  That  a  claim  is  proved  and 
allowed  in  bankruptcy  does  not  constitute  a 
bar  to  a  creditor's  subsequent  action  for  the 
balance,  where  the  claim  is  for  goods  obtained 
by  the  debtor  by  false  representations.- J.  K. 
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Orr  Shoe  Co.  r.  Upsluiv  &  Powledge,  T9  S.  BL 

362. 

That  a  creditor,  after  hBTisr  proved  bis  claim 
ID  bankruptcy  and  having  Uie  mmt  allowed, 
received  a  dividend,  did  not  coDstitute  a  waiver 
of  the  debtor's  fraud  in  purchasing  the  goods 
for  wliich  the  claim  was  made,  and  hence  con- 
stituted no  bar  to  the  creditors  subsBqueDt  ac- 
tion against  the  debtor  for  the  balance  Us 
claim.— Id. 

V.  BIGHTS,  REMEDIES.  AND  DIS- 
CHARGE OF  BAKKBUFT. 

(421  (Ga.)  Under  Bankruptcy  Act  July  1, 
1898,  1 17  (a)  as  amended  by  Act  Feb.  R,  1003, 
I  8,  a  creditor  holding  a  note,  which  he  reduces 
to  judgment  after  discharge  of  the  debtor  in 
bankruptcy,  cannot  enforce  an  execution  on 
such  judgment  against  the  debtor's  property  ac- 

iuircd  after  the  discharge.— Ford  v.  Blackshear 
ifg.  Co.,  79  S.  B.  676. 

S  426  (6a.)  While  under  Bankr.  Act  July  1, 
1898,  8  17(a),  as  amended  by  Act  Feb.  5,  1903, 
i  S,  it  is  not  essential,  in  order  to  bring  debts 
within  the  provision  excepting  liabilittes  (or 
fraud,  that  there  be  a  judgment  for  fraud,  yet, 
where  a  creditor:  instead  of  enforcing  the  lia- 
bility based  on  fraud,  enforces  a  judgment  on 
the  contract,  the  debtor's  discharge  will  be  ef- 
fective as  to  after-acquired  property.- Ford  t, 
Blackshear  Mfg.  Co.,  79  S.  E.  576. 

(426  (Ga.App.)  A  discharge  in  bankruptcy 
does  not  release  a  bankrupt  from  liability  for 
obtaining  property  by  false  pretensee  or  false 
repreaentatioua.— J.  K.  Orr  Shoe  Co.  t.  Up- 
sbaw  &  Powledge,  79  S.  B.  S62. 

{428  (Qa.App.)  Discharge  in  bankruptcy  of 
the  principal  defendant  would  not  oust  the  court 
ol  jurisdiction  of  a  defendant  secondarily  lia- 
ble.—Daniel  T.  Bnmder-Manget  Co.,  79  S.  E. 
237. 

BANKS  AND  BANKING. 

See  Appeal  and  Error,  8 10^ :  Bllla  and  Notes, 
»  l5l,  356,  &S7;  6ond&  8  66;  Equity.  8  48; 
*   Principal  and  Surety,  f  162;  THal,  ft  146, 
263 ;  Usury,  8  127. 

I.  G02TTR0L  AWD_  BBQUIATIOH  XR 
GENEHAI^ 

8  2  (Ga.App.)  The  term  "bank,"  lu  the  com- 
monly accepted  sense,  applies  to  an  institu- 
tiun  exercising  the  main  functions  of  a  bank, 
such  as  receiving  money  on  deposit,  discount- 
ing commercial  paper  in  the  usual  course  of 
trade,  and  loaning  money  on  approved  collateral. 
—Dunn  V.  State,  79  S.  E.  170. 

n.  BAITKINO  COBFORATXOHS  AHD 
ASSOCIATIONS. 
(D)  oneera  w^m^L  Asemta. 

161  (Ga.App.)  That  a  trust  company  It  in- 
cidentally empowered  to  perform  some  of  the 
functions  of  a  bank  does  not  make  it  "a  charter- 
ed bank,"  within  Pen.  Code  1910,  8  204.  making 
directors  of  an  insolvent  bank  subject  to  prose- 
cution.—Dunn  v.  State,  79  S.  E.  170. 

A  ''chartered  bank,"  within  Pen.  Code  1910, 
8  204,  making  the  directors  of  an  insolvent  char- 
tered bank  subject  to  prosecution,  means  a  cor- 
poration having  the  powers  and  exercising  as  the 
main  object  of  Its  creation  all  or  some  vt  those 
functions  of  a  bank  prescribed  by  Civ.  Code  1810, 
8  22G6.-Id. 

A  company,  incorporated  merely  as  a  trust 
company,  under  Civ.  Code  1910,  f  2816  et  seq., 
is  not  a  chartered  bank,  though  it  exercises  as 
an  incident  to  the  midn  object  of  its  creation  the 
power  to  receive  tmst  funds  on  deposit  and  the 
power  to  loan  money. — Id. 

Under  die  act  of  1898  (Civ.  Code  1910(  8  2816 
et  seq.),  providing  that  incorporated  trust  com- 
panies mav  exercise  the  rights  and  be  subject  to 
the  same  liabilities  and  restrictions  as  apply  to 
banks,  upon  compliance  with  the  laws  relating 
to  the  Incorpozallon  of  banks,  a  tmat  company 
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ma^  obtain  a  charter  as  a  l>ank.  and  when  U  does 
s<>  it  becomes  a  "chsrtered  iMnk,"  within  Pen. 
CoAe  1910,  8  204.— Id. 

8  62  (Ga.App.)  Where  an  indictment,  found 
against  tlie  director  of  an  insolvent  bank,  under 
Pen.  Code  1910,  8  alleged  that  the  corpo- 
ration named,  of  which  defendant  was  a  director, 
was  "a  corporation  duly  incorporated  and  char- 
tered under  the  laws  of  Georgia,  and  doing  and 
carrying  on  a  banking  business,  and  was  a  bank." 
it  snffidently  averred  that  the  institution  nam- 
ed was  "a  chartered  bank,"  within  such  statnte. 
—Dunn  V.  State,  79  S.  B.  170. 

In  the  prosecution  of  a  director  of  an  insol- 
vent bank,  under  Pen.  Code  1910,  8  204,  the  bar- 
den  was  on  the  state  to  prove  tiiat  the  tmst 
company  named  in  the  indictment  was  operat- 
ing under  a  bank  charter^Id. 

nx.  FfnronoHS  and  deaubgs. 

(B)  BepnantatloH   of  BabIc  by  OAecn 
and  Asrents- 

8  112  (N.C.)  That  the  president  of  a  bankinc 
company  misappropriated  funds  of  a  correspfmd- 
ent  bank,  of  which  he  was  cashier,  did  n^>t 
charge  such  banking  cranpany  with  knowledge 
of  the  misappropriation  so  as  tO'  preclude  re- 
covery of  an  indebtedness  from  the  correspond- 
ent bank,  since  its  president,  in  misappropriat- 
ing the  funds,  acted  independently  and  adverse- 
ly to  its  interests.- Corporation  Commisntxi  v. 
Bank  of  Jtmesboro,  79  S.  E.  808. 

(C>  Devoalts. 

8 154  (N.C.)  In  an  action  by  a  depoeitor 
against  a  bank  to  recover  the  amount  of  a  check, 
paid  by  the  bank  after  notice  not  to  do  so,  the 
payee  of  the  check  is  not  a  necessary  party, 
where  plaintiff  claimed  no  relief  against  him. 
aad  the  baak  denied  any  notice.-^SpruUl  v. 
Bank  of  Plymouth,  79  S.  E.  262. 

8  154  (S.G.)  A  bank  seeking  to  set  off  against 
deposits  money  paid  on  the  depositor's  debt 
without  bis  authority  must  plead  and  prove 
that  the  depoNtor  ratified  such  payment,  and, 
in  the  absence  of  an  appropriate- pleading,  evi- 
dence of  such  a  ratification  is  inadmissible.— 
Hiller  v.  Bank  of  Columbia,  79  S.  E.  899. 

Where  a  depositor  had  two  accounts,  one  in 
her  name  individually  and  the  other  as  ad- 
ministratrix, but  the  money  in  botli  belonged  to 
her  as  an  individual,  her  basband's  will  nndet 
which  she  was  acting  la  inadmfssfble  In  an  ac- 
tion for  the  balance  one  her  npon  her  individual 
account.— Id. 

(D)  OoUectloaa. 

8  165  (N.C.)  That  drafts  collected  by  a  bank 
for  plaintiff  were  for  shipments  of  liquor  did  not 
defeat  plaintiff's  right  to  recover  from  the  bank 
the  amount  collected.— Arey  Distilling  Co.  t. 
Mutual  Aid  Banking  Co.,  79  S.  E.  287. 

BAR. 

See  Bankruptcy,  |  86S. 

BASTARDS. 

See  Action,  8  53. 

X.  nxEoinicAOT  nr  obmebaIi. 

8  3  (N.C.)  When  a  dilld  is  born  in  wedlock, 
the  law  conclusively  presumes  its  legitimacy 
unless  the  circumstances  show  that  the  bus- 
band  could  not  have  begotten  it,  but  snch  pre- 
sumption may  be  rebutted  by  proof  that  the 
husband  could  not  have  been  uie  father,  as  that 
he  was  impotent  or  could  not  hav«  bad  acccsB 
-EweU  V.  Ewell.  79  S.  E.  509. 

On  an  Issue  as  to  the  legitimacy  of  a  child 
bom  in  wedlock,  access  between  buaband  and 
wife  is  presumed  until  otherwise  plainly  proved : 
nothing  being  allowed  to  impugn  the  legitimacv 
of  the  child  short  of  proof  of  facta  showing  it  to 
be  lmpoB«ble  for  the  husband  to  have  been 
the  father.— Id. 
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n.  OUBTODT,  STTPPOBT»  AMP  PBO- 
TECTION. 

S  17  (Qa.App.)  An  agreement  by  the  father  ot 
an  illegitimate  child  to  pay  the  mother  a  cer- 
tain amount  for  Its  snpprat  ii  founded  on  a 
good  cousideratioii.— Franklin  v.  Ford,  79  S.  E. 


Where  the  father  of  an  illegitimate  child  con- 
tracts with  the  motiier  to  pay  her  so  much  a 
month  for  the  child's  support,  the  mother,  and 
not  tiie  child,  has  a  right  to  sue  on  the  contract 
—Id. 

BATTERY. 

See  Assaalt  and  Battery. 

BENEFICIAL  ASSOCIATIONS. 

See  Bnilding  and  Loan  Auoclationi. 

BENEFITS. 

See  Master  and  Servant,  8  100. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Criminal  Law,  S  400;  Eridence,  H  U»7- 
187. 

BETTERMENTS. 

See  ImprorementB. 

BIAS. 

See  Witneaaes,  i  309. 

BILL. 

See  Equity,  S  14& 

BILL  OF  EXCEPTIONS. 

See  EzcepUcms,  BID  of. 

BILL  OF  LADING. 

See  Carriers,  {  228;  Evidence,  |  179;  Sales, 
I  101. 

BILL  OF  SALE. 

See  Chattel  Mortgagee,  H  172,  176,  286;  Evi- 
dence, f  870. 

BILLS  AND  NOTES. 

See  Accord  and  Satisfaction;  Agriculture,  i  7; 
Alteration  of  Instruments;  Aasigoments,  | 
76 ;  Bankruptcy,  8  421 ;  Banks  and  Banking, 
ti  154,  165;  Chattel  Mortgages,  |  43;  Cor- 
porations, 88  404,  467 ;  Evidence,  f8  167,  165, 
271,  318.  410-423,  429,  432,  434.  441,  443; 
Frauds.  Statute  of,  8  21 ;  Husband  and  Wife, 

5164 ;  Judgment,  }  358 ;  Partnership.  88  37, 
46;  Pleading,  8  95;  Principal  and  Surety, 
88  lOB,  108,  114,  177;  States,  |  144;  Trial, 
8fi  191,  203,  252:  Trover  and  Cooversion,  88 
13,  40:  Usury.  {  127;  Vendor  and  Purchas- 
er, 8  208;   WitnesseB,  88  268,  330. 

I.  BEQmSITES  AXD  VALXDITT. 

(D)  Aoceptnee. 

8  83  (N.C.)  Where  persons  accept  an  order 
upon  the  condition  that  they  will  pay  on  it, 
if  they  are  indebted  to  the  drawer,  the  amount 
of  their  indebtedness,  and  it  develops  that  they 
owed  him  nothing  at  the  time  of  the  acceptance, 
they  are  not  liable ;  but,  where  it  develops  that 
tbey  owed  him  sompthing,  they  are  liable  to  the 
extent  <^  such  indebtedness  not  exceeding  the 
amount  of  the  order  and  accrued  interest.— 
Craig  ft  Wilson  t.  Stewart  ft  Jones,  79  S.  E. 
1100. 

(91)  ConslderKtlon. 

8  93  (N.C.)  The  release  of  the  drawer  of  an 
order  is  a  sufficient  consideration  for  ui  ac- 
ceptance of  the  order.— Craig  ft  Wilson  t.  Stew- 
art ft  Jones,  79  S.  E.  1100. 


fP)  TaUdltr. 

8  103  (Ga.App.)  A  tme  statement  by  plain- 
tiff's agent  in  procuring  a  note  sued  on  does 
not  constitute  fraud,  though  such  agent  did  not 
fully  state  the  contents  of  the  note,  where  de- 
fendant is  able  to  read,  and  there  is  no  reason 
why  he  should  have  reposed  special  confidence 
in  the  agent,  and  no  exigency  compelled  him  to 
baste  In  executing  the  note.— Harrison  v.  Lee, 
79  S.  E.  211. 

n.  COXSTBUCTION  AND  OPEBATIOH. 

8  123  (Ga.App.)  Recovery  may  he  had  against 
a  railroad  on  a  draft  signed  by  one  describing 
himself  as  president,  on  proof  ^at  both  parties 
understood  that  it  was  the  obligation  of  the 
railroad,  and  that  it  received  the  consideration 
furDisbed,  and  authorized  the  execution  of  a 
contract,  or  ratified  it— Ocilla  Southern  R.  Co. 
V.  Morton,  79  S.  E.  480. 

m.  MODIFZOATIOir,  BENEWAX.,  AMD 
BESCISHON. 

8  141  (Ga.)  A  second  note,  which  recited  that 
the  makers  "have  pledged  *  *  *  as  collater- 
al aecurity"  the  original  pnrcbase-money  note 
and  "security  for  the  same,"  held  not  a  mere 
agreement  collateral  to  the  original  note,  ex- 
tending the  time  of  payment  and  increasing  the 
rate  of  Interest,  bat  a  new  note  for  the  bal- 
ance due  on  the  first  note,  bearing  interest  at 
the  fixed  rate,  the  first  note  to  be  held  as 
collateral  for  the  second.— Strickland  T.  Lowiy 
Nat.  Bank,  79  S.  E.  539. 

Where  a  second  note  constituted  a  new  note 
for  the  Imlance  due  on  the  first,  the  first  note  to 
be  held  as  collateral,  the  holder  could  not,  after 
maturity  of  the  second  note,  bring  suit  on  the 
first,  and  supplement  its  terms  by  applying  to 
it  the  Increased  rate  of  interest  specified  in 
the  second  note.— Id. 

nr.  NEOOTIABiriTT  AND  TBAMSFBB. 

(A)  iKstramenls  N«aro41able. 

8  151  (W.Va.)  A  certificate  of  deposit  is- 
sued by  a  bank,  not  subject  to  check  ai^  pay- 
able to  the  depositor's  order  on  return  oi  the 
certificate  proi>erly  indorsed,  Is  ni^dable  un- 
der Code  1906,  e.  99.  |  7.— Pomex^  Nat.  Bank 
T.  Htutington  Nat  Bank,  79  S.  E.  662. 

V.  BIOKTB  AND  t.TABTLlTIBS  OM  IH- 
DOBaEMENT  OB  TBANSFEB. 

(B)  Indorsement  Cor  Transfer. 

8  301  (Va.)  An  iodorser  held  to  have  waived 
the  defense  to  a  note  based  on  the  holder's  sur- 
render of  collateral  securi^,  where  he  subse- 

?uently  indorsed  renewals  with  knowledge  of  the 
acts,  and  to  be  estopped  to  assert  audi  defense. 
—Lynch  v.  O'Brien.  79  S.  E.  389. 

<D)  Bona  Fld«  PsroIiMiors. 

{330  (Ga.App.)  Before  the  bolder  of  a  note 
payable  to  another  can  assert  the  rights  of  a 
Doaa  fide  purchaser  for  value,  the  payee  must 
have  formally  assigned  or  indorsed  the  note  to 
bim  in  writing  before  its  maturity. — Herring  v. 
First  Nat  Bank,  79  S.  E  359. 

8  330  (N.C.)  Under  Revlsal  1905,  8  2178, 
a  negotiation  of  a  note  by  delivery  without  in- 
dorsement passes  only  the  equitable  title  and 
will  not  give  the  transfelree  title  free  from  de- 
fenses good  against  the  payee.— Elgin  City 
Banking  Co.  v.  McEachem,  79  8.  E.  680. 

An  equitable  owner  of  a  note  takes  it  subject 
to  defenses  good  against  the  holder;  and,  where 
the  note  was  procured  by  fraud,  the  transferee's 
want  of  notice  of  the  fraud  is  Immaterial. — Id. 

8  337  (Ga.App.)  A  purchaser  of  a  note  on 
which  a  corporation  was  an  accommodation  In- 
dorser,  held  not  a  bona  fide  holder  where  he 
was  chaii^eable  with  notice  of  the  ctiaracter  and 
purpose  of  the  indorsement.- Savannah  Ice  Co. 
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V.  Canal-Lonialau  Bank  ft  Trust  Go.,  79  8. 

B.  45. 

S  356  (N.C.)  Where  a  bank  habitually  credits 
&  deposi  tor's  accounts  with  negotiable  instru- 
meota  indorsed  to  it  by  him,  but  charged  against 
the  account  all  snch  inBtruments  as  were  cot 
paid,  the  bank  was  not  a  bona  flde  holder  for 
value.— Third  Nat  Bank  of  St  Louis  t.  Sixnm, 
79  S.  E.  40S. 

{367  (Ga.App.)  Where  a  corporation  having 
power  to  do  BO  indorses  commercial  paper, 
a  bona  fide  purchaser,  without  notice,  ■mil  be 
protected,  even  though  the  indorsement  was 
made  merely  for  the  acconunodation  of  third 

Sirsona.— SaTannak  Ice  Go.  v.  Canal-Louiaiana 
ank  ft  Trust  Go.,  79  S.  B.  4S. 

Vn.  PATMEHT  AND  DISCHARGE. 

{426  (Ga.App.)  In  an  action  on  a  note,  a 
plea  of  payment,  without  evidence  to  show  that 
It  was  made  to  an  authorised  agent  of  the 
holder,  or  that  the  money  ever  reached  the 
holder,  was  no  derensp.— Edwards  t.  Savannah 
Trust  Co.,  79  S.  E.  36. 

Vm.  ACTIONS. 

§452  (Ga.App.)  Where  plaintiff  was  not  a 
bona  fide  purchaser  before  maturity  of  the  notes 
sued  on,  it  was  error  to  exclude  defendant's  evi- 
dence that  the  consideration  for  the  notes  had 
partially  failed.— Herring  v.  First  Nat  Bank, 
79  S.  E.  360. 

{ 454  (Ga.App.)  A  petition  In  an  action  on  a 
note  against  A.,  as  maker,  and  B.,  as  surety, 
which  action  Is  brought  in  the  county  of  the 
surety's  residence  is  not  demurrable  as  showing 
that  the  maker  does  not  reside  in  the  county 
where  action  is  brought,  though  from  the  copy 
of  the  note  it  appears  that  B.  apparently  signed 
as  an  indorser,  since  an  apparent  indorser  may 
be  shown  by  parol  to  be  in  fact  a  surety,  in 
which  case  the  maker  and  surety  may  iMth  be 
sued  in  the  county  where  the  surety  reaidea — 
Daniel  v.  Browder-Manget  Co.,  79  R.  E.  237. 

§471  (Ga.)  An  allegation  In  a  petition  that 
plaintiff  bad  served  on  defendant  a  written  no- 
tice of  its  intention  "to  bring  this  suit  to  this 
term  of  this  court  and  to  claim  attorney's  fees 
in  accordance  with  the  terms  of  said  original 
note,"  together  with  a  prayer  for  the  recovery 
of  such  fees,  held  sufficient  to  show  that  the 
notice,  given  pursuant  to  Civ.  Code  1910,  { 
4252,  was  a  notice  of  intention  to  sue  on  the 
original  note  and  seek  to  recover  attorney's  fees 
according  to  its  terms,  end  not  under  a  second 
note.— Strickland  v.  Lowry  Nat  Bank,  79  S.  E. 
539. 

{47 1  (Ga.)  Where  the  petition  in  an  action 
on  a  note  providing  for  attorney's  fees  alleged 
the  giving  of  the  required  10  days'  notice  of 
intention  to  bring  suit,  it  was  unnecessary  to 
attach  to  it  a  copy  of  such  notice. — Setze  v. 
First  Nat  Bank  of  Pensacola.  Fla,,  79  S.  E. 
640. 

{481  (Ga.App.J  An  amended  plea  held  to  suf- 
ficiently charge,  in  the  absence  of  a  special  de- 
murrer and  as  against  a  general  attack  that 
it  presented  no  defense,  that  the  note  sued  on 
waa  without  consideration,  and  that  plaintiff 
with  knowledge  of  this  fact  conspired  with  the 
payer  to  collect  same  from  defendant,  the  maker. 
—Daniel  v.  Browder-Manget  Co.,  79  S.  E.  237. 

§485  <Ga.App.)  In  a  suit  on  &  note  condition- 
ed for  the  payment  of  attorney's  fees,  if  collect- 
ed through  an  attorney,  defendant's  unsworn  de- 
nial that  the  statutory  notice  has  been  given  is 
sufficient ;  the  obligation  to  pay  attorney's 
fees  being  conditional— Walker  v.  Wood,  70  S. 
E.  905. 

{497  (N.C.)  Wberu  there  was  allegation  and 

proof  tending  to  show  that  the  execution  of  the 
note  was  procured  by  fraud,  the  burden  was  on 
plaintiff  to  show  ttiat  it  was  a  holder  in  due 
(ourse.- FideUtr  Trust  Co.  v.  Ellen,  79  S.  E. 
263. 


{497  (N.C.)  Under  Revisal  1905.  {  2208. 
providing  that  when  it  appears  that  the  title  of 
any  one  who  negotiated  an  Instnunait  was 
defeedve,  the  burden  was  upon  the  holder  to 
show  that  he  was  a  bolder  In  due  coarse,  evi- 
dence that  there  was  fraud  in  the  execution  of 
a  note  casts  upon  the  holder  the  bardeo  of 
proving  that  he  was  a  bona  fide  purdiaser  for 
value.— Third  Nat  Bank  of  St  Loafs  t.  Exam, 
79  S.  E.  408 

§499  (Ga.App.)  Where  the  maker  of  a  note 
pays  it  to  any  other  than  the  holder,  in  an  ac- 
tion on  the  note,  the  butden  is  on  him  to  show 
payment  to  one  authorised  to  receive  it,  or 
that  the  money  reached  the  holder's  hands. — Ed- 
wards V.  Savannah  Trust  Co.,  79  S.  B.  35. 

{534  (Ga.App.)  Where  a  note  stipolates  for 
attomey'B  fees  on  proof  that  the  maker  waa 
served  with  10  days'  notice  under  Civ.  Code 
1910,  i  4252,  attorney's  fees  cannot  be  recovered, 
unless  the  answer  of  defendant  or  the  testimony 
shows  that  he  was  notified  as  required  by  law. — 
Turner  v.  Bank  of  MaysviUe.  79  S.  E.  180. 

In  an  action  on  a  note,  where  defendant  is  in 
court,  it  is  error,  without  proof  that  defeudant 
was  notified  of  the  claim  for  attorney's  fees,  as 
required  by  Civ.  Code,  {  4252,  to  enter  judg- 
ment for  attom^'a  fees.--4d. 

{534  (Ga.App.)  In  an  action  on  a  note  con- 
ditioned for  the  payment  of  attorney's  fees,  in 
case  of  collection  through  an  attorney,  plaintiff 
was  not  entitled  to  a  judgment  for  attorney's 
fees  as  upon  on  nnconditlonal  contract  in  writ- 
ing.—Walker  V.  Wood,  70  S.  B.  005. 

{ 537  (Ga.App.)  Where  the  defense  to  a  note 
was  merely  that  it  was  without  consideration, 
and  such  defense  waa  supported  by  no  evidence 
the  question  whether  ^aintiff  purchased  the 
note  before  or  after  maturity  was  immaterial, 
and  the  court  properly  directed  a  verdict  t<x 
plnintUE.— Glaaa  v.  Xowzy  Nat  Buk,  79  &  E. 
306. 

{  537  (N.C.)  In  an  action  by  a  hank  on  notes 

Procured  by  fraud  and  indorsed  to  it,  evidence 
eld  sufficient  to  take  to  the  jury  the  questioo 
whether  the  plaintiff  was  a  bona  fide  holder  for 
value,  or  merely  held  the  notes  for  collection. 
—Third  Nat  Bank  of  St  Lonia  T.  Exnm,  79 
S.  R  498. 

BLASTING. 

See  Adji^ng  Landowners. 

BOARDS. 

See  Physldana  and  SnrgerauL 

BODY  EXECUTION. 

See  Execution,  {{  425,  433. 

BONA  FIDE  PURCHASERS. 

See  BilU  and  Notes,  {{  330-367,  452,  497,  037; 
Vendor  and  Purchaser,  {{  228-^5. 

BONDS. 

See  Appeal  and  Error.  {{  170,  327,  380;  Ap- 
pearance, {  19;  Building  and  Leon  Associa- 
tions, {  32;  Constitutional  Law,  {{  63,  306: 
Corporations,  {  479;  Costs,  {  238;  Eminent 
Domain,  {  238;  Equity,  {  48;  Execution,  fi 
155,  177,  204,  207,  210;  Indemnity;  In- 
junction, §{  148,  157,  239;  Judgment,  {{  167. 
619;  Lost  Instruments;  Municipal  Corpora- 
tions, S8  642.  917;  Principal  and  Surety,*  S5 
100,  llT,  152 ;  Reoosnizances ;  Schools  and 
School  Districts,  {  97;  Stat^  {{  115,  i:*^. 
164,  IfSS;  Statutes,  {  119;  Telegrapha  and 
Telephones,  {  33 ;  Vendor  and  Purchaser,  {( 
214.  215. 

n.  OOKSTRUGTION  AlTD  OPERATIOir. 

{55  (W.VaJ  A  bank  cashier's  bond  condi- 
tioned that  he  shall  faithfully  account  for  all 
moneys  oominc  Into  bis  hands  as  such  cashier 
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INDEZ-DI0D9T 


held  an  indemnitr  to  the  bank,  tbonkb  Its  of- 
ficers are  named  therein  as  obligees,  ''as"  pres- 
ident, and  "as"  directors  of  ue  bank  in  Its 
corporate  name;  the  word  "aa"  designatiDe 
the  official  relation  of  the  oblieeeB  to  ue  real 
beneficiary.— Clark  t.  Nickell,  70  8.  B.  1020. 

BOUNDARIES. 

See  Appeal  and  Brror,  $1 1002, 10&7;  Erldence, 
If  460,  461. 

I.  DESCBIFTXOir. 

S3  (N.C.)  Where  the  parties  at  the  time  of 
the  conveSBJOce  of  land  actually  made  a  corner 
setting  ap  a  nvonument,  the  bonndariea  by  the 
monoment  will  govern,  notwithstanding  ezrora 
in  the  description  of  tbe  deed  when  rnn  ^  oonra- 
es  and  diatances.— AUlaon  Eenloi,  70  S.  EL 
1110. 

13  (W.Va.)  Where  <me  or  more  monnmenta 
of  a  tract  of  land  have  been  ascertained,  the 

coureea  and  diatances  have  controlling  effect  In 
locatlnjr  the  others  as  to  tbe  identity  of  which 
the  evidence  Is  conflicting.— Lewla  v.  Yates,  79 
S.  E.  831. 

S3  (W.Va.)  While  a  call  for  quantity  will  not 
control  other,  definite  description  of  land,  yet, 
where  all  ouier  elements  of  description  are 
ambiguons,  the  quantity  called  for  m  an  oil 
and  gas  -lease  may  be  considered,  in  ascertaining 
the  land  covered.— Lovett  v.  West  Virginia 
Central  Gas  Go.,  79  S.  H.  1007. 

S  1 1  (W.Va.)  A  call  for  an  adjoining  tract  as 
a  boundary  of  leased  premises  in  a  lease  con- 
taining a  clear  deacriptioo  of  tbe  premises  can- 
not be  rejected.— Reserve  Gas  Co.  v.  Carbon 
Black  Mfg.  Co.,  78  S.  E.  1002. 

H.  EVIDEirOE,  ABCEKTAnnOEirr,  AND 

ESTABUSHMENT. 

S  3S  (N.C.)  Hearsay  and  common  reputation 
ia  received  In  boundary  disputes,  provided  it  baa 
its  origin  at  a  time  comparatively  remote,  and 
attaches  to  some  monument  or  natural  object,  or 
is  fortified  by  evidence  of  occupation  and  ac< 
quiescence  giving  the  land  a  definite  location. 
— Locklear  v,  Paul,  79  S.  E.  617. 

S  36  (Va.)  In  ejectment  involving  disputed 
boundary,  evidence  as  to  the  execution  and  con- 
tents of  lost  title  bond  for  land  adjoining  plain- 
tifE'8  line  held  properly  received  when  limited 
to  throwing  light  on  the  location  of  tbe  line.— 
Honaker  v.  Shrader,  70  S.  E.  301. 

S  37  (W.Va.)  A  subsequent  survey,  calling  for 
lines  of  the  older  one,  is  not  a  monument  there- 
of, and  the  call  therefor  is  only  a  circumstance, 
admissible  under  some  drcumstances,  as  evi- 
dence of  the  location  of  the  lines  of  the  older 
Burvey.— Lewis  v.  Yatea,  79  S.  E.  831. 

S  47  (N.C.)  Where  the  grantee  wrote  the  deed, 
meaanred  and  located  tbe  land,  and  planted  the 
monument  and,  so  long  as  be  continued  the 
owner,  acquiesced  in  grantot'a  possession  up  to 
the  monument,  the  grantee's  grantee  is  estopped 
from  claiming  land  of  the  grantor  beyond  the 
point  of  tbe  monument. — Allison  v.  Eenlon,  79 
S.  B.  1110. 

BREACH. 

See  Contracts,  H  324r-863;  Ooreuanti^  Si  114- 
136. 

BRIBERY. 

See  Witnesses^  S  203. 

BRIDGES. 

I.  ESTABUSHMEirr.  COM STBUOnOlf . 

AMD  KAZMTEMAMOE. 

S7  (N.C.)  Tbe  establishment  ot  a  county 
bridge  rests  In  the  discretion  of  tbe  counter  com- 
missioners, and,  in  the  absence  of  fraud  or  op- 


pression, their  discretion  cannot  be  reviewed 
by  the  Snpreme  Court— Davenport  t.  Commis- 
sioners of  Pitt  County,  79  S.  fil  428. 

BRIEFS. 

See  Appeal  and  Error,  M  117.  757,  764;  Crim- 
inal lAW,  H  OSS,  U03, 1178. 

BROKERS. 

See  Factors. 

III.  DUTIES  AMD  I.IABIZJTIE8  TO 
PRIMOIPAI.. 

S  20  (Oa.App.)  Tbe  validity,  form,  and  effect 
of  a  real  estate  broker's  employment  contract, 
which  is  made  and  to  he  performed  within  the 
state  of  Georgia,  are  controlled  by  tbe  laws  of 
Georgia.-~Hatt<Hi  t.  W.  D.  Morton  ds  Go,  70 
S.  B.  371. 

IV.  OOMPEM8ATIOM  AMD  I.IEM. 

S  42  (GaA.pp.)  A  person  who  was  not  reg- 
istered aa  a  real  estate  dealer,  as  required  by 
law,  could  not  recover  a  commission  for  tbe 
sale  of  real  estate.- Hatton  v.  W.  D.  Morton  & 
Co.,  70  S.  E.  871. 

S54  (Ga.)  A  real  estate  broker  has  ordi- 
narily earned  his  commission  when  he  finds  a 

Eurcnaser  who  is  ready,  willing,  and  able  to 
uy,  and  otters  to  btiy,  on  tue  terms  stipulated. 
—Smith  T.  Tatum,  TO  8.  B.  77S. 

§  60  (Ga.App.)  Where  a  broker  holding  an 
option  to  buy  land  including  the  timber  there- 
on transfers  same  by  a  contract  binding  the 
transferee  to  pay  him  a  certain  commission  for 
procuring  the  option,  the  fact  that  the  owner 
subsequently  declines  to  make  a  conveyance  in- 
cluding the  timber,  and  that  the  transferee  ac- 
cepts a  deed  excluding  the  timber,  will  not  af- 
fect the  broker's  right  to  his  commission.- Witt 
V.  Baker,  70  8.  E.  243. 

§63  (Ga.)  Where  the  owner  refuses  to  sell 
to  the  purchaser  procured  by  the  broker,  it  is 
not  ordinarily  essential  to  the  broker's  right 
to  bis  commission  that  the  purchaser  shall  ac- 
tually tender  the  price.— Smith  v.  Tatum,  70  8. 
E.  775. 

V.  A0TIOK8  FOB  COMPEMSATIOM. 

S  82  (Ga.)  Proof  of  a  defendant  owner's  con- 
tract to  convey  to  plaintiff  for  a  certain  amount 
In  cash,  leaving  bim  to  retain  any  greater  sum 
which  he  might  receive  from  another  purchaser, 
held  at  variance  with  an  allegation  that  de- 
fendant employed  plaintiff  to  procure  a  pur- 
chaser, and  agreed  that,  if  plaintiff  should  sell 
the  property  for  more  than  a  certain  amount  he 
should  have  the  excess  as  compensation  for  bia 
services  and  expenses.— Smith  v.  Tatum,  79  8. 
E.  775. 

S  86  (W.Va.)  Evidence  in  an  action  on  a  con- 
tract for  procuring  a  vendor  to  aell  defendant 
a  tract  of  timber  land  held  sufficient  to  sustain 
a  verdict  for  plaintiff. — Wilson  v.  Johnson,  79 
S.  E.  734. 

BUILDING  AND  LOAN  ASSOCIA- 
TIONS. 

S32  (S.C.)  In  an  action  by  a  building  and 
loan  association  on  bonds  secured  by  a  mort- 
gage, a  bond  cannot,  in  computing  tbe  amount 
due,  be  split  into  two  loans^  but  must  be 
treated  as  one  loan. — Union  Building  i&  Loan 
Ass'n  V.  McNally,  79  S.  E.  796. 

BUILDING  CONTRACTS. 

See  Principal  and  Surety,  I  100. 
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BURDEN  OF  PROOF. 

See  Criminal  Law,  «  38S,  K61;  Eridenee,  H 

BURGLARY. 

See  Criminal  Law,  S  1169:  Indictment  and 
Information,  fS  76.  191. 

I.  OTFENSES  Airo  BESFONSIBILITT 
TKEKEFOB. 

S3  (N.C.)  Under  Bevisal  1905,  I  3S33,  rela- 
tive  to  breaking  or  entering  dwelliDg  houses, 
buildings  where  pergonal  property  shall  be,  or 
uninhabited  houses,  with  intent  to  commit  a 
felony,  the  intent  to  commit  a  felony  ie  an 
essential  element  of  the  offenses  speciSed  in 
all  the  clauses  of  the  section,  and  not  merely 
of  that  of  breaking  and  entering  an  uninhabited 
house.— State  t.  Spear,  79  8.  E.  869. 

H.  FBOSECUTION  AKD  PUNISHMENT. 

f  47  (N.G.)  A  verdict  finding  accneed  goilty 
of  housebreaking  with  no  Intent  to  commit  a 
felony  amounted  to  a  -verdict  of  acqnittal,  and 
accused  should  therefore  have  be^  diBchaiged. 
—State  T.  Spear,  79  B.  E.  869. 

BY-UWS. 

See  Inmrance,  |  718. 

CALLS. 

See  Bonndariea,  H  S,  U. 

CANCELLATION  OF  INSTRUMENTS. 

See  Appeal  and  Error,  {  88? ;  Deeds,  {  19 ;  Eq- 
uity, S  148:  Husband  and  Wife,  |  ^1: 
Pleading,  |  64 ;  Quieting  Title ;  Taxation,  S 
806. 

H.  PROCEEDINGS  AND  BELIEF. 

8  34  (Ga.)  An  action  by  the  heirs  of  a  gran- 
tor, with  the  consent  of  his  administrator,  to 
cancel  a  deed  for  want  of  ment&l  capacity  to  exe- 
cute same,  held  barred  by  laches,  where  the  deed 
was  executed  in  1896,  and  the  grantor  di^d  in 
1897,  and  defendants  had  been  in  possession 
since  that  time,  and  suit  was  not  brought  until 
1910,  and  no  excuse  was  shown  for  the  delay. — 
James  T.  Hill,  79  S.  E.  782. 

Where  heirs  of  the  grantor,  with  consent  of 
his  administrator,  sued  to  cancel  a  deed  for 
want  of  mental  capacity  to  execute  same,  and  it 
appeared  that  the  administrator,  as  clerk  of  the 
superior  court,  recorded  the  deed,  and  one  plain- 
tiff was  a  witness  to  it,  aod  that  plaintifEs 
knew  that  defendants  were  in  possession,  and 
the  grantor's  mental  condition,  they  could  not 
set  up  lack  of  knowledge  to  prevent  their  action, 
commenced  nearly  14  years  after  the  deed  was 
recorded,  being  barred  by  laches.— Id. 

{  35  (Ga.)  In  a  wife's  action  to  cancel  a  deed 
to  defendants  as  obtained  by  fraud  and  coer- 
cion of  her  husband,  she  and  her  husband  bar- 
ing joined  in  its  execution,  an  administrator  ap- 
pointed on  her  husband's  estate  trending  the 
suit  and  before  the  appearance  term  was  a 
necessary  party.— Biggs  v.  Silvey,  79  S.  E.  857. 

1 59  (N.C.)  In  action  to  set  aside  deeds,  Judg- 
ment against  plaintiff  for  betterments  under 
Bevisal  1905,  ^  652,  without  deducting  the  rents 
and  profits  adjudged  to  plaintiff,  held  improper, 
—Daniel  T.  Dixon,  79  S.  E;  426. 

Under  Revisal  1905,  i  66^  in  action  to  set 
aside  deeds,  judgment  for  deiendant  who  was 
still  a  tenant  in  common  with  plaintiff  after 
the  deeds  were  set  aside,  for  the  full  value  of 
betterments,  held  erroneous.— Id. 

CAPITAU 

Be*  Taxation.  |  878. 


CARMACK  AMENDMENT. 

See  Commerce,  |  8. 

CARNAL  KNOWLEDGE. 

See  Rape. 

CARRIERS. 

See  Appeal  and  Error,  SS  03U,  108S,  lOSO.  1062; 
Assignments,  |  23;  Assumpsit,  Action  of,  { 
19;  Commerce,  gfi  8,  10,  61;  Constitotional 
Law,  ii  247,  303;  Courts,  {  489;  Evidence, 
H  413,  474;  New  Trial.  |  106;  Trial,  {  191- 

I,  G0NTB0I.ANDaEO17I.ATI0]rOF 
GOlfKON  CftBKTBRfc 

(A)  In  Getkeval. 

{2  (S.O.)  Civ.  Code  1912,  S  2673,  providing 
a  penalty  for  carrier's  failure  to  promptly  ad- 
just daima,  htM  constttational.— Varnville  Fur- 
niture Go.  T.  CbarleBton  &  W.  C.  Ry.  Co.,  79  & 
E.  700. 

(B)  Interstate  auA   Internattoaal  Tm»- 
portatlon. 

1 32  {S.O.)  An  interstate  carrier  can  charge 
no  more  and  no  less  than  the  rate  filed  with  and 
approved  by  the  Interstate  Commerce  Commis- 
sion and  published  as  the  lawful  rate,  and  a 
greater  or  less  charge  cannot  be  justified  on 
the  ground  of  mistake^Aldrich  T.  SoBthem 
Hy.  Co.,  79  S.  E.  316. 

8  36  (S.G.)  In  an  action  against  a  carrier  for 
damages  for  refusal  to  carry  goods  at  the  rate 
filed  with  and  published  by  the  Interstate  Com- 
merce Commission,  the  question  whether  the 
carrier  refused  to  transport  the  gooda  except 
at  an  excessive  rate  held  for  the  jury. — Aldricb 
V.  Southern  Ry.  Co.,  79  S.  E  318. 

Where  an  interstate  carrier  refused  to  trans- 
port goods  at  the  regular  interstate  rate,  tbe 
measure  of  dam^s  was  not  tbe  mere  differ- 
ence between  the  correct  rate  and  tbe  qnuted 
rate  where,  by  reason  of  the  higher  quotation, 
the  shipper  was  forced  to  forego  the  shipment 
aod  sell  the  goods  at  a  loss. — Id. 

Under  the  Interstate  Commerce  Act,  provid- 
ing that  the  certificate  of  the  secretary  of  tbe 
Interstate  Commerce  Commission  shall  be  prima 
facie  evidence  of  the  correct  rate,  letters  of  an 
interstate  carrier's  general  freight  agent,  quot- 
ing an  incorrect  rate,  are  admissible  in  an  ac- 
tion by  a  shipper  for  damages  for  refusal  to 
carry  gooda  at  the  regular  rate.— Id. 

n.  CAKBIAOE  OF  GOODS. 
(A)  DeIlTex7  to  C^wnrler. 
S  44  (N.C.)  Where  piling  had  been  placed  by 
a  shipper  in  the  yards  of  a  railroad  company 
and  two  cars  loaded,  and  tbe  railroad  company 
refused  to  transport  that  already  loaded  or 
furnish  cars  for  that  in  the  yard,  the  shipper 
was  not  required  to  deliver  other  piling  for 
which  he  bad  also  demanded  cars  in  order  to  re- 
cover damages  for  the  railroad's  refusal  to  far^ 
nish  cars.- Bell  t.  N<Hrfolk  Sonthem  B.  Co.,  79 
S.  E  421. 

145  (N.C.)  Revisal  1908,  S  2634b,  making  a 
railroad  company  liable  to  a  penalty  for  failure 
to  furnish  cars  upon  written  demand,  does  not 
affect  the  common-law  duty  of  tbe  railroad  to 
receive  and  transport  freight  tendered  it  within  a 
reasonable  time.— Bell  T.  £<orf<^k  Southern  R. 
Co.,  78  8.  421. 

(O)  CaMtody  and  Control  of  Crood.. 

1 76  (Ga.AppO  A  transfer  by  a  trustee  in 
bankruptcy  of  personal  property  belonging  to 
the  bankrupt,  in  the  possession  of  a  carrier  as 
warehouseman  conferred  on  the  transferee  the 
right  to  recover  damages  for  loss  of  the  prop- 
erty owing  to  the  negligence  of  the  carrier.— 
Benjamin<>sbnm  Co.  v.  Morrow  Transfer  A 
Storage  Co.,  79  S.  B.  763. 

1 76  (S.GO  The  consignee  of  tel^t  who  pai^ 
diased  the  gooda  and  recdved  ft  nil  of  ladiog 
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was  the  real  party  in  Interest  to  an  action 
against  the  railroad  company  for  damages  for 
the  destruction  en  route,  the  title  being  in  the 
consignee,  in  the  absence  of  an  intention  or 
agreement  to  the  contrary.— DeaTer-Jeter  Co.  v. 
Southern  By.  Co.,  79  8.  S.  709. 

(D)  TvsiiBpovtetioB  u<  DaUTerr  br 
Caurrier. 

1 85  (Ga.)  Where  lumber  in  car  load  iots  was 
transported  to  its  destination,  and  the  consignee 
was  given  notice  to  receive  and  unload  the 
lumber,  the  liability  of  the  railroad  as  a  com- 
mon carrier  ceased. — Seaboard  Air  Line  By.  Co. 
V.  Dixon.  79  S.  B.  U18. 

{86  (Ga.)  Where  a  carrier  delivered  freight 
at  its  destination,  it  was  not  bound,  at  the 
request  of  the  consignee,  to  deliver  the  cars 
to  another  carrier,  to  be  transported  to  a  dif- 
ferent port  of  the  same  city.— ^^eaboaxd  Air  Line 
Ry.  Co.  T.  Diion,  79  S.  E.  Ilia 

Where  a  consignee  relied  on  a  usage  of  a 
carrier  on  receiving  freight  in  a  city  to  deliver 
it  to  another  carrier  to  be  transported  to  a  dif- 
ferent part  of  the  city,  the  consigoee  conld  bold 
■  the  carrier  to  that  custom  only  which  required 
such  a  deliveiT  on  reqaest  of  the  other  carrier. 
— Id. 

(K)  Del«7  IB  Tnuiaportatlon  or  Dell-vcry. 

S  105  (Ga.App.)  Where  contractors  tor  a  pub- 
lic building  were  delayed  by  failure  to  deliver 
in  a  reasonable  time  a  shipment  of  finishing 
material,  dne  to  the  carrier's  negligence,  loss 
sustained  for  wages  paid  to  idle  workmen, 
while  awaiting  the  shipment,  expenses  of  trac- 
ing the  same,  forfeit  which  the  contractors  were 
compeUed  to  pay  from  the  delay,  and  Interest 
on  money  which  they  were  compelled  to  borrow 
for  the  same  reason  were  not  objectionable  for 
remoteness.— J.  B.  Carr  &  Co.  t.  Southern  By. 
C<i.,  79  S.  E.  41. 

Where  contractors  suffered  delay  by  reason  of 
a  carrier's  negligence  in  failing  to  promptly 
transport  finishing  material,  lost  time  of  the 
members  of  the  contracting  firm  could  not  be 
made  the  proper  subject  oi  a  recovery  of  dam- 
ages.—Id, 

(F)  iMmm  ot  or  Injttry  to  Good*. 

§  109  (S.O.)  An  action  against  a  delivering 
railroad  company  for  damages  for  the  destruc- 
t\oa  of  goods  shipped  en  route  la  a  common-I&w 
action,  so  that  the  state  law  and  not  the  law 
as  declared  by  the  federal  courts,  would  be  ap- 
plicable, though  the  shipment  was  an  interstate 
shipment.— Deaver-Jeter  Co.  v.  Southern  Ry. 
Co,  70  S.  E.  70S. 

i  132  (S.C.)  In  an  action  against  a  delivering 
carrier  for  damages  for  the  destruction  of  goods 
en  route,  the  burden  was  upon  defendant  to 
prove  that  the  goods  were  destroyed  by  the  act 
of  QoA,  and  that  it  had  exercised  due  care  to 

Srevent  the  consequences  of  such  act— Deever- 
eter  Go.  t.  Southern  Ry.  Co.,  79  S.  E.  709. 
I  134  faa.App.)  Where,  in  an  action  for  loss 
of  freight,  DlaintifTs  evidence  was  based  on 
hearsay,  ana  persons  knowing  of  a  failure  to 
deliver,  if  any,  were  not  introduced,  judgment 
for  plaintiff  was  error.— Atlantic  Coast  Line 
Rj.  Oo.  T.  CoUfni.  79  S.  E.  946. 

(I)  CoBiieotlBK  Carriers. 

g  177  (Oa.App.)  A  shipper  of  goods  In  Inter- 
state commerce  over  lines  of  several  carriers 
can  bring  suit,  under  Civ.  Code  1910,  §  2752, 
against  the  last  carrier  who  received  the  goods 
as  in  good  order,  for  damages  from  their  loss 
or  damage  thereto. — Thomasville  live  Stock  Co. 
T.  Atlantic  Coast  Une  B.  Co.,  79  S.  B.  162. 

g  177  (N.C.)  Where  an  initial  carrier,  nnder 
an  oral  contract,  agreed  to  transport  goods  to 
destinatirai  over  the  lines  of  connecting  car- 
riers to  be  selected  by  it.  it  was  liable  as  an  in- 
surer for  damages  to  the  goods  resulting  on 


any  part  of  the  route.— BfcConnell  t.  New 
York  Cent  &  H.  B.  E.  Co..  79  S.  E.  974. 

At  common  law,  carriers  are  not  bound  to 
carry  except  on  their  own  line,  but  by  special 
contract  to  transport  the  goods  to  destination 
over  the  lines  of  connecting  carriers  they  may 
subject  tliemselves  to  liabiil^  over  the  whole 
course  of  transit— Id. 

HI.  CABBIAOE  OF  XJVE  STOCK. 

8  228  (K.C.)  No  receipt  or  bill  of  lading  Is 
necessary  to  establish  a  contract  for  the  car- 
riage of  live  stock,  but  such  a  contract  may  be 
shown  by  the  fact  that  the  carrier  received  the 
stock  for  shipment  and  was  paid  dierefor.— 
Smith  T.  Atlantic  Coast  Une  B.  Co..  79  S.  B. 
433. 

The  classification  of  the  Interstate  Commerce 
Commission  based  upon  a  valuation  dauae  in  a 
bill  of  lading  for  a  stock  siiipment  is  inadmis- 
sible in  an  action  for  damages  to  stock,  where 
there  was  not  in  evidence  a  bill  of  lading  con- 
taining a  valuation  clause. — 1^. 

In  an  action  for  damages  to  a  mule  during 
shipment,  testimony  that  the  plank  in  the  side 
of  the  car  where  the  mule's  foot  was  caught 
in  a  crack  was  split  off  and  that  the  break  was 
an  <dd  one  was  competent— Id. 

OABStAOE  OF  PASaENOEHS. 

(A)  Relation  Between  Carrier  and  Pa>- 

aenarer. 

S  247  (Ga.App.)  One  who  after  purchasing  a 
ticket,  takes  the  wrong  train  by  mistake,  is  a 
passenger  until  he  has  safely  alighted  tfaere- 
from.— Johnson  T.  Seaboard  Air  IJne  By-  78  S. 
E.  91. 

(B)  Pares,  TlelcetSi  and  Bpeelal  Contract*. 

I  253  (S.a)  Where  a  carrier  sold  a  mileage 
contract  to  plaintiff  under  schedules  imposing 
no  limit  on  the  use  of  tickets  issued  in  exchange 
for  coupons,  it  could  not.  by  filing  subsequent 
schedules  containing  such  Umitation,  alter  plain- 
tiff's contract  so  as  to  make  a  ticket  issued  to 
him  on  his  mileage  coupons  subject  to  such 
limitation.— Eberle  t.  Southern  Ry.  Co.,  79  S. 
B.  793. 

(O)  Performance    of  Oontraet   of  Trans- 
portation. 

$264  (Oa.App.)  Where  a  passenger  takes  the 
wrong  train  by  mistake,  and  not  by  aoy  negii- 
gence  of  the  carrier,  the  latter  is  not  bound  to 
return  him  to  the  point  where  the  mistake  was 
made.— Jotmson  v.  Seaboard  Air  Line  By.,  79 
S.  E.  91. 

Failnre  of  tldcet  agent  to  inform  a  passenger 
on  whidi  of  two  nearbjr  tracks  his  train,  will 
come  is  not  a  basis  of  recovery  tor  taking  the 
wrong  train,  in  the  absence  of  a  request  tot  in- 
formation on  that  subject- Id. 

§275  (Ga.App.)  In  an  action  by  a  passen- 
ger for  damages  because  of  taking  a  wrong 
train  at  the  station,  where  the  petition  shows 
that  the  mistake  was  due  to  plaintiff's  failure 
to  exercise  ordinary  care,  and  not  to  any  neg- 
ligence of  defendant,  a  demurrer  to  the  peti- 
tion was  properly  sustained. — Johnson  T.  Sea- 
board Air  line  By.,  79  S.  E.  91. 

(D)  Personal  Injnrles. 

8  280  (Ga.App.)  Under  the  provision  of  the 
Hepburn  Act  whicfa  permits  a  railroad  company 
to  issue  free  transportation  to  employes  and 
their  families,  where  the  wife  of  an  employ^ 
was  injured  while  traveling  on  a  free  pass,  she 
could  recover,  though  the  uijuiT  did  not  result 
from  wantonness  or  willful  negligence.— Charles- 
ton &  W.  C.  Hy.  Co.  V.  Thompson,  79  S.  E. 
242. 

§  280  (6a.App.>  The  liability  of  the  owner  of 
a  passenger  elevator  to  those  carried  therein 
is  that  of  a  "cmnmon  carrier,"  as  tbe  term  is 
defined  by  Civ.  Code  1910,  8  2712,  and  the  rule 
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of  diligence  which  applies  to  common  carriers 
of  possenfers  under  section  2714,  applies  to 
mca  owners.— Helmly  v.  Saraimah  Office  Bldg. 
Co.,  79  S.  E.  364. 

1 280  (Va.)  A  railway  mail  clerk  in  the  dis- 
diarge  of  his  dnties  ia  entitled  to  tiie  same  de- 
gree of  care  for  his  protection  acainat  injurr  as 
a  passenger. — Virglman  Ry.  Go.  t.  Bell,  7v  S. 
K  'Sim. 

1281  (Ga.App.)  While  under  Civ,  Code  1910, 
IS  2717-2719,  and  Pen.  Code  1910,  S  639,  it 
is  the  duty  of  the  carrier,  who  accepts  a  sick 
passenger,  to  exercise  diligence  to  provide  for 
bis  safety  and  comfort,  the  carrier  is  not  requir- 
ed to  place  such  passenger  in  a  baggage  car, 
even  though  sick  passengers  have  previoosly 
been  placed  in  t>aggage  cars  by  the  carrier's 
conductors.— Central  of  Georgia  By.  Co.  T. 
Fleming,  79  S.  E,  309. 

I  283  (N.C.)  A  railroad  company  is  responsi- 
ble for  the  acts  of  a  conductor  who,  while  col- 
lecting tickets  and  acting  within  the  scope  of 
his  authority,  addressed  insulting  remarks  to 
a  lady  passenger  who  had  failed  to  purchase  a 
ticket  for  her  child.— Hnfibnan  t.  Southern  Ry. 
Ca,  79  S.  B.  307. 

{292  (N.C.)  Where  plaintiff,  a  street  car 
passenger,  had  his  little  Bnger  jerked  off  bv 
catching  a  finger  ring  in  a  small  screw  which 
projected  about  one-sixteenth  of  an  inch  from 
the  bottom  of  the  handhold,  at  a  point  36  inches 
traca  the  bottom  step,  held,  that  the  injury  was 
an  anavoidable  accident,  for  which  the  street 
car  company  was  not  responsible. — Pendergrast 
T.  Durham  Traction  Co.,  79  S.  E.  984. 

§  303  (Oa.App.)  Where  a  passenger  takes  the 
wrong  train  by  mistake,  and  not  by  any  neg- 
ligence of  the  carrier,  the  latter  is  liable  for 
injuries  from  requiring  him  to  disemlMtrk  at  an 
unsafe  place. — Johnson  t.  Seaboard  Air  Une 
Ry.,  79  S.  D.  91. 

1303  (W.Va.)  A  railroad  company  should 
stop  its  trains  at  stations  a  reasonable  time  to 
allow  passengers  to  alight  with  safety. — Gueiln 
V.  Pittsbotg,  C,  a  &  St.  U  By.  Co.,  79  S.  £. 
739. 

A  railroad  company  is  liable  to  a  passenger 
who,  without  fault,  is  injured  while  alighting 
by  the  starting  and  sudden  stopping  of  the  train 
after  it  bad  once  stopped  at  a  station,  but  not 
long  enougb  to  allow  him  to  get  off.— Id. 

1315  (Oajlpp.)  In  a  street  car  paasenger'a 
action  for  damages  for  defendant's  negligent 
failure  to  protect  plaintiff  from  the  abusive 
language  of  its  motorman,  defendant's  evidence, 
showing  that  the  motorman's  conduct  was  fully 
warranted  and  justifiable,  was  properly  admitted 
under  a  plea  of  the  general  issue.— Binder  t. 
Georgia  Ry.  &  Electric  Co.,  79  S.  E.  216. 

S316  (Ga.App.)  An  injury  to  a  passenger  on 
a  passenger  elevator  raises  a  presumption  of 
the  negligent  failure  of  the  owner  of  the  elevator 
to  exercise  the  ordinary  diligence  required  of 
him.— Helmly  t.  Savannah  Office  BIdg.  Co.,  79 
S.  E.  864. 

1317  (Ga.App.)  In  a  street  car  passenger's 
action  for  damages  for  defendant's  failure  to 
protect  him  from  abusive  language  of  its  motor- 
man,  evidence  that  whenever  the  motorman  sub- 
sequently saw  plaintiff  riding  on  his  car  he 
would  ^ake  his  fiats  and  cieoch  bis  teeth  at 
plaintiff  was  properly  excluded  as  irrelevant.— 
Binder  v.  Georgia  Ry.  &  Electric  Co.,  79  S.  Hl 
216. 

§318  (Ga.App.)  In  an  action  for  injuries  to 
a  passenger  in  alighting  from  a  street  car,  evi- 
dence held  to  sustain  a  verdict  for  plaintiff. — 
Savannah  Electric  Co.  v.  Lackens,  79  S. 
E.  53. 

S3I9  (Ga.App.)  A  carrier,  which  requires  a 
passenger  to  disembailE  at  an  unsafe  place,  is 
not  liable  for  the  mental  suffering  caused  by 
the  passenger's  mistake  In  taking  the  wrong 
train.— Johnson  T.  Seaboard  Air  Line  i^.,  79 
S.  B.  91. 


1319  (N.C.)  In  an  action  against  a  railroad 

company  for  insulting  remarks  addressed  by  a 
conductor  to  a  lady  passenger  who  bad  failed 
to  purchase  a  ticket  for  her  child,  the  plaintiff 
is  entitled  to  punitive  damages  if  the  conducts 
maliciously,  willfully,  and  vrantonly  insulted 
the  plaintifF. — HufiEman  t.  Southern  By.  Co_ 
79  S.  B.  30T. 

fi  320  (Ga.App.)  Where  a  tiain  Bt<9B  short  of 
the  station  after  It*  name  faaa.  been  called,  and 
a  passenger  gets  off  In  the  datkness  and  falls 
into  a  ditch,  whether  the  railroad  company  was 
negligent  in  not  warning  the  passenger  that 
the  station  had  not  been  reached,  was  a  Ques- 
ti<m  for  tha  Jary.— Atkinsoa  t.  Kennedy,  79  S. 
B.  84. 

(B)  CoMtrHRstovr  HeKlticeBoe  wt  Fcnom  Is- 
Jured. 

{  330  (Ga.App.)  Where  a  street  car  passenger 
without  provocation  uses  abusive  Language 
toward  the  motorman  and  incites  him  to  use 
like  language  in  return,  the  company  cannot  be 
held  liable  in  damages  for  failure  to  protect  the 
passenger  from  the  motorman's  abuse.— Binder 
V.  Georgia  By.  ft  Electric  Co.,  79  S.  E.  216. 

1 347  (6a.App.)  Whm  a  train  stops  short  of 
the  station  after  its  name  baa  been  called,  and 
a  passenger  gets  off  in  the  darkness  and  falls 
into  a  ditch,  whether  the  paasenger  waa  negli- 
gent, was  a  question  for  Hie  jury. — Atkinson  t. 
Kennedy.  79  S.  E.  84. 

{347  (Va.)  In  an  action  for  injuries  to  a 
mail  clerk  by  the  shutting  of  a  defective  door, 
evidence  held  to  require  the  submission  to  the 
jury  of  the  question  whettier  plaintiff  woold 
have  used  a  hook  to  fasten  the  door  open,  if  one 
had  beoi  supplied.— Viq;inian  By.  Co.  t.  Bell. 
79  S.  E.  S9d. 

i  348  (Ga.App.)  Where  the  evidence  showed 
that  plaintiff's  injury  was  doe  to  a  sudden  jerk 
of  the  street  car  from  which  she  was  alighting, 
and  that  the  accident  could  not  have  been 
avoided  by  her  after  It  became  operative,  fail- 
ure to  instruct  that  she  could  not  recover  if, 
by  ordinary  care,  die  could  have  avoided  the 
consequences  of  defendant's  negligence  was  not 
error,— Savannah  Electric  Co.  t.  Lackens,  79 
S.  E.  63. 

S  348  (Ta.)  In  an  action  for  injuries  to  a 
railway  mail  clerk  by  the  shutting  of  a  defec- 
tive door,  evidence  as  to  his  contributory  negli- 
gence held  to  require  that  issue  to  be  clearly 
and  fully  submitted  to  the  jury.— Virginian  Ry. 
Co.  V.  Bell,  79  S.  E.  396. 

Instructions  in  such  case  which  require  the 
jury  to  find  the  defendant's  negligence  to  have 
been  tiie  sole  proximate  cause  of  the  injury,  and 
place  the  burden  of  proving  contributory  nesii- 
gence  upon  the  defendant,  do  not  sufficiently 
present  the  issue  of  contributory  negligence. 
-Id. 

(F)  Bjectlon  ot  FasseiiKe»  Intndera. 

8  355  (N.C.)  A  railroad  passenger  may  re- 
cover damages  for  wrongful  ejection  where  he 
was  ejected  for  not  paying  his  fare  after  the 
conductor  had  accepted  and  retained  his  ticket. 
— Mott  T.  Atlantle  Coast  Line  B.  Co.,  79  S.  E. 
867. 

$359  (Ga.App.)  Where  a  railroad  cmductor 
ordered  a  passenger  to  stop  smoking,  bat  allowed 

others  to  smoke  in  the  same  car,  the  passenger 
might  assume  that  the  conductor  waa  discrimi- 
nating against  him  on  personal  grounds,  and 
might  recover  damages  for  being  ejected  from 
the  train  upon  his  refusal  to  obey  the  command. 
—Seaboard  Air  Line  Ry.  Co.  v.  lindsey,  79  S. 
B.  361. 

{363  (N.C)  A  railroad  passenger  who  is 
ejected  at  a  place  forbiddoi  by  statute,  3^4 
miles  from  a  station  and  where  no  one  lived 
on  the  ground  of  nonpayment  of  his  Car&  may 
recover  damages  for  wrongful  ejection. — Mott 
Atlantic  Coast  Line  B.  Go,  79  S.  O.  867. 
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{381  (N.O.)  Evidence,  in  a  railroad's  action 
for  damages  for  bia  wrongful  ejection,  held  to 
show  that  plaintiff  was  ejected  at  a  place  for- 
bidden by  statute,  and  aiter  the  conductor  had 
accepted  and  retained  bis  ticket.— Mott  v.  Atlan- 
tic Goaat  Line  R.  Co.,  79  S.  E.  867. 

CATTLE. 

See  Mnnicipal  Corporations,  S{  591,  604. 

CATTLE  GUARDS. 

See  Bailroada,  i  108. 

CERTAINTY. 

See  Indictment  and  Information,  |  TL 

CERTIFICATE. 

See  Chattel  Mortgages,  S  271;  Evidence,  %  342. 

CERTIFICATES  OF  DEPOSIT. 

See  BUla  and  Notes,  $  151. 

CERTIORARI 

See  Appeal  and  Error,  8  1001 ;  Criminal  Law, 
i  1179;  Justices  of  the  Peace.  H  194-209; 
Municipal  Corporations,  i  642. 

n.  PR0CBEDINO8  AND  DETEB- 
MIMATION. 

I  42  (Ga.App.)  Where  a  petition  for  certiorari 
set  out  the  overruling  of  a  motion  to  dismiss 
for  want  of  prosecution  and  of  a  motloQ  that  the 
case  be  tried  on  the  merits  and  a  ruling  tliat 
the  case  had  been  settled  and  an  entry  made  to 
that  effect,  held  error  to  dismiss  the  petition  on 
the  ground  that  it  "does  not  set  out  any  clear 
and  specific  assignment  of  error  upon  an^ 
speci&c  and  judicial  act  of  justice.  Judicial  deci- 
sion, or  judgment."— Union  Mut  Ass'n  t.  Cooih 
er,  79  S.  E.  220. 

§  54  (Ga.App.)  Where  both  exceptions  to  the 
answer  to  a  petition  for  certiorari  and  a  traverse 
of  the  answer  are  filed  in  the  satne  case,  the 
court  should  act  on  the  exceptions  before  dis- 
posing of  the  traverse.— Chandler  v.  Baggett, 
T'J  a.  E.  179. 

Under  Civ.  Code  1910,  §  5196,  exceptions  to 
an  answer  in  a  petition  for  certiorari  must  be 
in  writing,  and  notice  thereof  be  given  to  tbe 
opposite  party  before  tbe  case  is  called  for  hear- 
ing.— Id. 

Where  no  notice  of  the  exceptions  to  tbe  an- 
swer to  a  petition  for  certiorari  is  given  the  op- 
posite party  until  after  the  trial  upon  a  traverse 
of  tbe  answer,  the  exceptions,  being  too  late, 
should  be  stncKen. — Id. 

i  56  (Ga.App.)  Under  Civ.  Code  1910,  8  5200. 
a  traverse  to  tlie  answer  to  a  petition  for  cer- 
tiorari is  sufficiently  definite  when  it  specifically 
refers  to  and  denies  tbe  controverted  portion 
of  tile  answer,  and  states  that  a  specified  por> 
tion  of  the  petition  relates  the  truth  as  to  the 
point  at  issue.— Chandler  y.  Baggett,  79  S.  E. 
179. 

862  (Ga.App.)  A  final  detenninatioD  of  tbe 
merits  of  a  certiorari  cannot  he  had  until  the 
issue  formed  upon  tbe  traverse  to  the  answer  of 
the  inferior  tribunal  has  been  correctly  adju- 
dicated.—Chandler  V.  Baggett,  79  S.  E.  179. 

8  70  <Ga.App.)  Error  in  striking  the  traverse 
to  certain  paragraphs  of  the  answer  to  a  peti- 
tion for  certiorari  held  not  reviewable,  where 
no  exceptions  to  this  raling  were  preserved  by 
filing  excoptiona  pendente  llte.-^[!3iandleT  v. 
Baggett,  79  S.  E.  179. 

870  (Ga.Ap^.)  While  a  justice  of  the  peace 
has  no  authority  to  direct  a  verdict^  where  the 
evidence  shows  that  tbe  verdict  directed  was 
demanded,  the  judgment  in  the  superior  couri 
in  refusing  to  sustain  certiorari  on  the  ground 


that  the  verdict  was  directed  wiU  not  be  r» 
versed.— Simmons  v.  Hawkins,  79  S.  B.  179. 

f  70  fGa.App.)  On  a  writ  of  error  to  the  dis- 
missal by  the  superior  court  of  certiorari  to  a 
judgment  of  a  justice  of  the  peace,  the  assign- 
menta  of  error,  while  not  aptly  or  clearly  stat- 
ed, held  sufficient  to  furnish  the  necessary  in- 
formation for  tbe  Conrt  of  Appeals.- Ballard 
V.  Daniel,  79  S.  E.  876. 


See  Jury,  | 


CHALLENGE. 

lie. 


CHANCERY. 

See  Eqnity. 

CHANGE  OF  VENUE. 

See  Criminal  Law,  |  ISO. 

CHARACTER. 

See  Criminal  Law,  ff  876,  881,  782;  Witness 
ea,  8  355. 

CHARGE. 

To  jury,  see  Criminal  Law,  88  762-847;  Trial, 
88  191—296. 

CHARTER. 

See  Municipal  Corporations.  8S  623,  655,  680, 
681. 

CHATTEL  MORTGAGES. 

See  Evidence,  8  441;   Frauds,  Statute  Ot,  { 
111 ;  Pledges. 

I.  BBQUISITBS  AHD  VAUDITT. 

(A)  Hature   and   Bssentlmla  of  Transfers 

of  CliatteU  u  Secnvltr. 

^  6  (Ga.App.)  A  paper  stipulating  that  the 
maker  conveys  certain  personalty  to  secure  a 
debt,  and  that  upon  payment  of  the  debt  the 
creditor  will  reconvey.  Is  a  Ull  of  sale  to  secure 
a  debt  and  not  a  mortgage.— Owens  v.  Bridges, 
79  S.  E.  223, 

(B)  Form  and  Conteats   of  Instmments. 

843  (Oa.App.)  A  purchase  price  note  given 
for  fertilizer,  which  stipulated  that  crops  on 
lands  fertilized  with  tbe  fertilizer  should  be 
held  "in  trust"  for  payment  of  the  note,  held 
to  create  a  mortgage  upon  the  crops  mentioned; 
tbe  words  "in  trust"  being  equivalent  to  the 
term  "mortgage."— Hillls  v.  B.  T.  Comer  ft 
Co.,  79  S.  H.  930. 

8  48  (Ga.App.)  A  chattel  mortgage  on  "all 
cotton  and  corn  grown  during  tbe  current  sea- 
son on  lands  fertilized  with  the  fertilizer,"  to 
secure  payment  for  which  the  mortgatte  was 
given,  held  not  void  for  unceriaint?, — HUlis  v. 
E.  T.  Comer  ft  Co.,  79  S.  B.  980. 

m.  0O1T8TBVCTIO1T  AXD  OFEBA- 
TION. 

(D)  Itien  and  Prloritr. 

8  138  (Oa.App.)  Under  Acts  1889,  p.  78,  tiie 

lien  of  a  mortgage  on  a  crop  to  secure  payment 
for  moneys  or  supplies  furnished,  to  make  and 
gather  such  crop,  is  superior  to  tbe  lien  of  a 
mortgage  thereon  not  given  for  that  paritose, 
though  recorded  first.— J.  O.  &  G.  W.  Durden  v. 
Ayco«-lt  Bros.,  79  S.  E.  213. 

The  purpose  of  Acts  1899,  p.  78,  was  to  give 
a  preference  to  the  mortgage  creditor  to  furnish 
supplies  for  making  crop,  so  as  to  enable  insol- 
vents, otherwise  unable  to  obtain  credit,  to 
pursue  their  ordinary  vocation  of  farming,  in- 
stead of  being  forced  to  become  vagrants. — Id. 

The  word  "judgment,"  as  used  In  Civ.  Code 
1910,  8  3340,  providing  that  liens  of  mortgages 
on  crops  shall  be  superior  to  older  judgments, 
so  far  as  applicable  to  proceedings  by  rule  to 
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diatribnte  funds  in  castodia  legis,  includes  any 
final  process  under  which  property  was  brought 
to  sale,  or  could  have  been  legally  sold.— Id. 

i  138  (N.C.)  Where  a  tenant  mortgaged  his 
cotton  crop  to  plaintitf  to  secnre  advances,  sub- 
ject to  the  landlord's  lien,  the  landlord's  release 
of  his  lien  on  one  bale  of  cotton,  to  enable  the 
tenant  to  buy  a  horse  from  defendants,  did  not 
impair  plaintifl*a  mortgage,  which  thereupon  be- 
came a  first  lien  on  mch  bale.— M.  H.  White  A 
Co.  T.  Window  &  White,  79  S.  E.  261. 

IV.  BXOBTB  AMD.XiIABUJTIBB  OF 
PA&TIES. 

S  172  (8.C.)  In  a  chattel  mortgagee's  action 
to  recover  posseesioa  of  property  which  he  sold 
the  mortgagors,  for  the  purpose  of  foreclosing, 
the  mor^Ofon  conld  set  up  a  counterclaim  for 
damages  from  false  representations  by  the 
mortgagee  concerning  tne  proper^,  and  tot 
breach  of  warranty.— Hoover  t.  Thames,  79  B. 
B.  795. 

1 176  (Ga.App.)  Where  plaintiff,  after  taking 
a  bill  of  sale  to  secure  a  debt,  brought  suit  and 
elected  to  take  a  money  verdict,  he  could  not 
recover  more  than  the  principal  and  interest  of 
his  debt,  less  any  sum  paid,  though  the  value  of 
the  property  covered  by  the  bill  of  sale  exceeded 
such  amount— Owens  v.  Bridges,  79  S.  E.  225. 

VHX.  PATMENT  OB  PIIKFOBMAHGE 

OF  comtznoK,  release,  akd 

SATISFACTXOK. 

{  235  (Ua.App.)  ^liere  a  bill  of  sale  is  given 
to  secure  a  dent,  a  reconveyance  can  be  com- 
pelled upon  payment  of  the  debt,  but  until  this 
is  done  the  instrument  remains  operative  as  a 
bill  of  sale  even  though  Oie  debt  Is  paid.— Owens 
V.  Bridges,  79  S.  ECm 

IX.  FORE0I.O8UBE. 

S  271  (Ga.App.)  A  copy  of  a  chattel  mortgage 
held  not  sufficiently  verined  as  required  by  Civ. 
Code  1910,  fi  3286,  where  the  certificate  signed 
by  the  mortgagee's  attorney  and  the  attesting 
officer  recited  merely,  "I  hereby  certify  on  oath 
that  the  above  is  a  true  copy  of  the  original 
mortgage  which  is  now  In  my  possession it 
not  Khowing  that  any  oath  was  administered. — 
Hillis  v.  E.  T.  Comer  &  Co.,  79  S.  E.  930. 

S  278  (QB.App.)  In  an  action  to  foreclose  a 
chattel  mortgage  on  crops  upon  which  the  fertil- 
izer bought  should  be  used,  the  burden  was  on 
plaintiff  to  show  that  the  fertilizer  was  used 
upon  the  crops  claimed  to  be  subject  to  the 
mortgage,  and  in  the  absence  of  such  evidence 
it  was  error  to  direct  a  verdict  for  plaintiff.— 
Hillis  V.  B.  T.  Comer  &  Co.,  79  S.  E.  930. 

{283  (Qa.)  Where  the  affidavit  of  Ulegality 
interposed  to  the  foreclosure  of  a  chattel  mort- 
gage did  not  aver  that  no  order  was  granted 
authorizing  sale  by  the  sheriff  under  authority 
of  Civ.  Code  1910,  S  3301,  and,  though  alleging 
the  order  to  be  illegal,  stated  no  reason  there- 
for,  and  was  vague,  indefinite^  and  consisted  al- 
most entirely  of  conclusions,  it  was  demurrable. 
— Armistead  v.  Weaver,  79  S.  E.  783. 

{ 285  (Ga.)  Under  the  express  provisims  of 
CiT.  Code  1910,  |  3301,  where  defendant  inter- 
poses an  affidavit  of  Ulegality  to  the  statutory 
foreclosure  of  a  chattel  mortgage,  bnt  fails  to 
replevin  the  property,  such  property  may  be  sold 
by  special  onler  as  may  property  which  is  per- 
i^able  or  expensive  to  keep. — Armistead  v. 
Weaver,  TO  8.  E.  783. 

CHILDREN. 

See  Infants;   Parent  and  Child. 

CHOSE  IN  ACTION. 

See  Assignments. 

CIRCUMSTANTIAL  EVIDENCE. 

See  Criminal  Law,  H  427,  552,  784. 


CITIES. 

See  Himie^^al  Corporations. 

CITIZENS. 

See  Constitutional  Law,  SI  206,  238-249. 

CIVIL  RIGHTS. 

See  Constitatiooal  Law,  H  206^  288-249. 
CLAIMS. 

See  Bankmpt^,  $  363:  Carriers,  |  2;  Con- 
stitutional Law,  I  803;  Counties,  {{  205. 
206;  Execution.  H  194-210;  Executors  and 
Administrators,  {  221;   Garnishment,  {  2ia 

CUSS  LEGISLATION. 

See  Constitadonal  Law,  |  206. 

CLERKS  OF  COURTS. 

See  Criminal  Law,  |  101 J  IHsmiseal  and  Non- 
suit, {  S8;  False  Imprisonment,  {  7. 

CLOUD  ON  TITLE. 

See  Quieting  Title. 

CLUBS. 

See  Intoxleatlng  Liquors,  f  IdflL 

CODICIL 

See  Wllla,  H       269,  767. 

COLLATERAL  AGREEMENT. 

See  Bvldence,  »  441-445. 

COLLATERAL  ATTACK. 

See  Acknowledgment  I  S6;  Drains,  {13;  Ex- 
ecutors and  Administratora,  1  29;  Judgment, 
ii  478-Sld. 

COLLECTION. 

See  Banks  and  Banking,  |  165;  Taxatioii,  | 
545. 

COLOR  OF  TITLE. 

See  Adrerse  Foasendon,  S  79: 

COMITY. 

See  Oonrti,  |  489. 

COMMERCE 

See  Appeal  and  Error.  |t  930,  1050;  Deatii,  H 
81,  76;  BMdence,  |  474. 

I.  POWXB  TO  REOUXJkTB  Of  OBH- 

S3  (S.C.)  The  authority  of  Congress  to  regu- 
late Interstate  and  foreign  commerce  is  supreme 
and  unlimited,  except  by  the  federal  Ctniatitu- 
tion,  and  when  Congress  legislates  upon  any 
particular  subject  of  such  commerce,  all  con- 
flicting state  laws,  whether  statute  or  common 
law,  affecting  the  same  subject  are  thereby  su- 
perseded; but,  in  the  absence  of  such  Isola- 
tion, the  police  power  of  the  state  remains  on- 
Impaired. — Vamville  Furniture  Co.  Charles- 
ton &  W.  C.  Ry.  Co.,  79  S.  B.  700. 

S  8  (Ga.)  The  federal  Employers*  Liability 
Act  supersedes  the  state  legislation  on  the 
same  auDject. — LouiavlUe  &  N.  B.  C&  T.  Kemp, 
79  8.  B.  S58. 

S  8  (S.C.}  The  Carmack  Amendment  to  the 
Interstate  Commerce  Act,  imposing  a  liability 
for  damage  to  a  stiipment  upon  the  initial  car- 
rier, docs  not  deprive  a  shipper  of  Us  rieht  to 
recover  the  penalty  against  tlie  tennlnai  car- 
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rier  given  him  by  Act  Feb.  15,  1910  (26  St.  at 
Urge.  p.  717,  OiT.  Code  1912,  I  2672).— Du  Pre 
r.  GoluiDbla,  N.  &  L.  B.  Ca.  TO  a  EL  810. 

S8  Penalttes  Incnrred  under  Civ.  Code 

.912,  I  2S73,  prior  to  the  enactment  of  the 
Tarma^  amendment  to  the  interetate  commerce 
aw,  are  recoverable  from  carriers  even  if  that 
ection  is  anperseded  and  annulled  by  anch 
.mendment. — Vamville  Furniture  Oo.  T.  Charlea- 
on  &  W.  C.  Ry.  Co.,  79  S.  B.  700. 

Civ.  Code  1912,  |  2673,  prescribing  a  penalty 
or  the  failure  of  camera  to  adjust  claims 
iromptly,  held  not  inconsistent  with,  or  snper- 
eded  by,  th«  Ganoack  amendment  to  the  tn- 
eratate  commerce  law,  and  hence  to  be  valid  as 
pplied  to  interstate  commerce.— Id. 

Civ.  Code  1912,  {  2673,  and  the  <?armack 
mendment  to  the  interstate  commerce  law  held 
lOt  inconsistent  as  to  the  carrier  against  which 
ctions  for  loss  or  damage  to  property  shall 
e  brought,  the  Carmack  amendment  not  re- 
airing  them  to  be  brought  against  die  initial 
arrier,  and  section  2573  not  requiring  them 
3  be  brought  against  the  terminal  carrier.— Id. 

Ganoack  amendment  to  the  interstate  com- 
lerce  law  held  to  continue  all  il^ta  and  reme- 
ies  for  the  redress  of  some  specific  wrong  or 
ijury,  whether  given  by  that  act,  by  state  stat- 
te,  or  by  the  common  law,  not  incoosistent 
'-ith  the  rules  and  regulations  prescribed  by 
lat  act— Id. 

§8  (S.O.)  The  courts  of  this  state  are  not 
eprired  of  jnrUdiction  of  an  action  against  a 
elivering  carrier  for  damages  for  loss  of  goods 
D  the  ground  that  the  shipment  was  interstate, 
ud  that  nnder  the  CatmadE  amendment  to  the 
iterstate  commerce  act  only  the  initial  carrier 
■as  liable;  it  being  a  resident  of  another  state 
nd  liable  there  for  the  loss.- DeaverJeter  Co. 
.  Southern  By.  Co.,  79  S.  E.  709. 
S  10  (S.C.)  Civ.  Code  1912,  {  2573.  imposing 
penalty  for  the  failure  of  carriers  to  adjust 
laima  for  overcharges  of  freight,  or  injuries  to 
roperty,  promptly,  held  valid  in  the  absence  of 
=Don  by  Congress  covering  the  same  subject.— 
amviUe  Furniture  Co.  t.  Charleston  dc  W.  O. 
y.  Co.,  70  S.  B.  700. 

U.  SUBJECTS  OF  BEairE.ATION. 

8  27  (6a.)  A  section  foreman  of  a  railroad 
>mpany  operating  a  line  which  traversed  sev- 
ral  states,  and  who  was  injured  owing  to  neg- 
gf>nce  in  the  operation  of  a  freight  train  en- 
iged  in  interstate  commerce,  was  entitled  to 
»:over  under  the  federal  Employers'  Liability 
ct  of  April  22.  190&— Loniarllle  ft  N.  B.  Go. 
.  Kemp.  78  S.  568. 

a.  MEAHS  Ain>  METHODS  OF  BEG. 
VZiATIOir. 

§61  (S.C.)  civ.  Code  1912,  |  2573,  imposing 
penalty  for  the  failure  of  carriers  to  adjust 
aims  for  overcharges  of  freight,  or  injuries  to 
'operty,  promptly,  fteld  not  to  unlawfully  regu- 
te  or  unreasonably  burden  interstate  com- 
erce.— Tamville  Furniture  Co.  v,  Charleston 
W.  a  By.  Co.,  79  S.  E.  700. 

COMMERCIAL  PAPER. 

!e  BDls  mod  Notea 

COMMISSION. 

•e  Officers;  States,  fi  165;  Taxation,  f  466. 

OMMISSION  AND  COMMISSIONERS. 

«  CoortB,  {  489. 

COMMISSIONERS. 

>e  Drains,  |  67;  InBcrance,  |  20;  Judicial 
Sales. 


COMMISSIONS. 

See  Broken^  H  82,  80;  Vutaa,  |  40. 

COMMITTEE. 

See  States,  B  84,  4a 

COMMON  CARRIERS. 

See  Oanlerfl. 

COMMON  LAW. 


nesses,  |  60w 

COMMON  SCHOOLS. 

See  Schools  and  Sc^I  Districts. 

.    COMPARATIVE  NEGLIGENCE. 

See  NeKligence,  ||  98, 101,  ISa 

COMPENSATION. 

See  Brokers.  SS  42-63.  82,  86 J  Contracts,  |  834: 
Ekoinent  Domain,  H  69-186, 266;  Masto:  and 
Servant,  U  69-88. 

COMPETENCY. 

See  EMdenot,  {  648;  Witnesses.  H  87-20& 

COMPLAINT. 

See  Pteadinff. 

COMPOSITIONS  WITH  CREDITORS. 

See  Oompromlse  and  Settlement 

COMPROMISE  AND  SETTLEMENT. 

See  Attorney  and  Client,  {  190;  Ehcecntion,  | 
2 ;  Warehousemen,  %  22. 

S  2  (N.C.)  Where  an  amoant  tendered  by  a 
debtor  did  not  purport  to  cover  the  amoant  in 
controversy,  bat  merely  as  a  payment  upon  an 
indebtedness  to  be  thereafter  adjusted,  its  ac- 
ceptance by  the  creditor  was  not  a  settlement 
in  full.— Bryant  Lumber  Co.  v.  Goppoek-Wamer 
Lumber  Go.,  79  S.  E.  282. 

CONCLUSION. 

See  Evidence,  if  471-601;  Indictment  and  In- 
formation, I 

CONCURRENT  JURISDICTION. 

See  Courts,  |  489. 

CONDEMNATION. 

See  Imminent  Domain. 

CONDITIONAL  SALES. 

See  Sales,  H  467-484. 

CONDITIONS. 

S^Deeds,  |  166;  Vendor  and  Pnidiaser.  S 

CONFESSION. 

See  Criminal  Law,  H  628,  635,  781,  S14. 

CONFIDENTIAL  COMMUNICATIONS. 

See  Witnesses,  S  191. 

CONFLICT  OF  UWS. 

See  Brokers,  S  20:  Commerce,  |  8;  Courts,  | 
489 ;  Evidence,  $  35. 
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CONNECTING  CARRIERS. 

Sm  Ganien,  1 177. 

CONSENT. 

See  Hueband  end  Wife,  |  S26. 

CONSIDERATION. 

See  Bills  and  Notei,  M  98,  123;  JHada,  H  19, 
210;  aifti^  14.  — »  w 

CONSPIRACY. 

See  Criminal  Law,  8$  427.  77d. 

CONSTITUTION. 

See  Insurance,  S  718. 

CONSTITUTIONAL  LAW. 

See  Api>eal  and  Error,  H  lOOS,  1004 ;  Carriers, 

}2;  Commerce,  H  3-10;  Coanties,  jf  13SL 
39;  Courts,  H  102,  163;  Criminal  Law,  || 
641,  1030;  Drains,  H  2,  13;  Eminent  Do- 
main, H  69,  76;  Homestead.  I  169;  Indict- 
ment and  Informatiion,  8  3;  Inearance.J  618; 
Master  and  Servant,  |  69 ;  Officers ;  Schools 
and  School  Districts,  If  41,  97,  103  ;  States,  U 
40.  115:  Statutes,  if  76,  90,  107,  112,  119, 
126:  War,  8  29. 

I.  ESTABUSHMEMT  AMD  AMENI). 
MENT  OF  COHITITUTZON8. 

8  9  (Ga.)  The  election  for  members  of  Con- 
gress and  presidential  electors,  required  to  be 
held  on  the  Tuesday  after  the  first  Monday  in 
November,  is  a  "general  election"  within  Const, 
art.  13,  8  1,  par.  1,  providing  for  the  submis- 
sion of  a  proposed  amendment  to  the  constitn- 
tion  at  the  next  general  electltnL— Moore  T. 
Smith,  79  S.  E.  1116. 

Const,  art.  11,  8  h  par.  2,  limiting  the  num- 
ber of  counties,  ma^  be  amended  by  a  proposal 
to  create  an  additional  county  without  an 
amendment  for  enlarging  the  nnmber  of  conn- 
ties  having  been  previously  sntunitted.— Id. 

JJ.  OOmTRITOTZOir.  OPERATION. 
AND  ENFORCEMENT  OF  CON- 
■TITUTIONAIi  PROVISIONS. 

1 46  (6a.App.)  The  question  as  to  whether  a 
statate  is  unconstitutional  will  not  be  certified 
to  the  Supreme  Court,  where  the  issues  involv- 
ed can  be  determined  without  a  decision  of 
that  question.— Cosper  v.  State,  79  S.  E.  94. 

m.  DISTRIBTTTION  OF  QOVERN- 
MENTAL  POWERS  AND 
FUNCTIONS. 

(A)  Lesialmtlve  Poweva  wiA  Delesatloa 

Thereof. 

8  60  (W.Va.)  Code  1906,  c.  12,  |  7,  authorizing 
either  house  of  the  Legislature  or  a  committee 
thereof  to  enforce  obedience  to  its  process,  is  not 
an  UQcoDstitutional  delegation  of  power. — Sulli- 
van v.  Hill,  79  S.  B.  670. 

863  (S.C.)  Act  Feb..  19,  1913  (28  St  at 
Large,  p.  365),  amending  Act  Jan.  2S,  18^ 
(21  St.  at  Large,  p.  0121),  enlarging;  the  Ander- 
son school  district,  and  authorizing  trustees 
thereof  to  hold  election  on  the  question  of  issu- 
ing $100,000  in  bonds,  and  providing  that  in 
the  event  of  failure  of  the  voters  to  author- 
ize the  issuance  of  bonds,  the  trustees  may  sus- 
pend the  amendment  and  operate  under  the  orig- 
inal act,  does  not  confer  legislative  power  upon 
the  trustees.— Burriss  v.  Brock,  79  S.  B.  193. 

(B)  Judicial  Powers  and  Function*. 

8  70  (N.C.)  The  Supreme  Court  cannot  make 
the  law,  bnt  cnn  only  construe  statutes  as  they 
are  enacted.—Powell  v.  Strickland,  79  S.  E. 
872. 

1 70  (W.Va.)  The  Supreme  Court  of  Appeals 
mnat  apply  legislative  mactmenta  aa  it  finds 


them,  tiioogh  tiielr  pDliey  or  ^iKt  msj  be  aab> 
ject  to  sound  critictsm.— Oollins  t.  Board  Ot 
Truitaes  of  Davis  and  BUdm  Coneee^  79  S.  EL 

la 

VH.  OBLIGATION  OF  CONTRACTS. 

(B)  Contracts  of  States  and  Mvnielpall- 
tles. 

8  t26  (S.C.)  Under  Const  1868,  art  12.  | 
1,  Const  1896,  art  9,  81  2,  8,  and  Cir.  Code 
1912,  g  3812  making  corporations  liable  for  a. 
penalty  of  $6  a  day  for  failure  to  pay  wage* 
due  a  discharged  laborer  within  24  hours  after 
demand,  though  the  wages  are  not  payable  until 
a  specified  date  thereafter,  held  suatainAble  as 
an  alteration  of  corporate  charter  of  defendant 
railroad  <wmpany.— Wynne  T.  Seaboud  Air 
Line  By.,  79  ^Tk  OSl 

Vm.  BETBOSPEOTZVE  AND  EX  POST 
FACTO  LAWS. 

8  203  (S.C.)  Act  Feb.  17,  1912  (27  St  at 
Large,  p.  702),  changing  the  manner  of  inflict* 
ing  the  death  penalty  from  hanging  to  electro- 
cution, is  not  n  post  facto  as  applied  to  one 
who  committed  a  crime  punishable  by  deatt 
prior  to  the  enactment  ox  tliat  law.— State  t. 
Vaughn,  79  S.  B.  812. 

rx.  pbitii;eoes  or  imnniiTiBS. 

AHB  GI.A8S  LEGISLATION. 

8  206  (Oa.)  Civ.  Code  1910,  8  2663,  allowing 
a  suit  against  an  insurance  company  to  be 
bron^t  in  the  cotmty  where  the  company  had 
an  office  wboi  the  policy  was  iasned,  although 
not  at  the  time  of  euit,  la  not  unconstitntional, 
as  abridging  the  privileges  of  citizens  of  the 
United  States.— Jefferson  Fire  Ins.  Co.  of  Phil- 
adelphia V.  Brackin,  79  S.  B.  467. 

Z.  EQVAL  PROTBOXIOV  OF  LAW& 

8  238  (S.C.)  Civ.  Cbde  1912,  |  3812,  regnirins 
corporations  to  pay  wages  to  diactiarged  em- 
ployes within  24  hours  after  demand,  Aeld  a 
proper  exerdae  of  Uie  police  power,  and  hence 
not  onc<mBtitntional  as  denying  them  equal  pro- 
tection of  the  laws. — Wynne  t.  Seaboard  Air 
Line  Hy.,  79  S.  E.  621. 

8247  (8.C.)  Civ.  Code  1912,  {  2678,  provid- 
ing a  penalty  for  carrier's  foiinre  to  promptly 
adjost  claims,  keild  not  to  deny  canien  the 
equal  protectitm  of  the  laws.— TamTille  Furni- 
ture Co.  V.  OiarlestoB  &  W.  a  By.  Co.,  79  b. 
E.  700. 

8  249  (Ga.)  Olv.  Code  1910,  8  2S63,  aUowing 
a  suit  against  an  insnrance  company  to  be 
brought  in  the  county  where  the  company  had 
an  office  when  the  policy  was  issued,  although 
not  at  time  of  anit,  is  not  unconstitutional  as 
denying  the  equal  protection  of  the  laws.— Jef- 
ferson Fire  Ins.  Co.  of  Philadelphia  t.  foaddo, 
79  S.  B.  467. 

XZ.  DUE  PROCESS  OF  LAW. 

8  251  (W.Va.)  "Due  process,"  as  used  in  the 
state  and  federal  ConstitutioQ,  does  not  neces- 
sarily mean  process  of  the  court,  bat  means  In 
due  course  of  legal  proceeding  according  to 
those  rules  and  forms  established  for  the  pro- 
tection of  private  rights  securing  to  every  per- 
son a  judicial  trial  before  he  can  be  deprived 
of  life,  liberty,  or  property. — Carnegie  Natural 
Gas  Co.  V.  Swiger,  79  S.  B.  3. 

8  27S  (W.Va.)  Code  1906,  c.  12,  8  T,  author- 
izing either  house  of  the  Legislature  or  a  com- 
mittee thereof  to  enforce  obedience  to  its  pro- 
cess, Aeid  not  a  denial  of  due  piocesa  of  law. — 
SuUivan  v.  HUl.  79  S.  B.  67a 

8  275  (S.C.)  Civ.  Code  1912,  8  8812,  requir- 
ing corporations  to  pay  wages  to  discharged 
employes  within  24  hours  after  demand,  hdd 
a  proper  exercise  of  the  police  power,  and  hence 
not  unconstitutional  as  depriving  corporations 
of  their  properbr  without  due  proceaa  of  law. — 
Wynne  T.  Eieaboard  Air  Una  i^.,  7»  &  S.  621. 
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f  276  rB.a)  GlT.  Code  1912,  <  3812,  reqniring 
corporabons  to  pay  wages  to  d^harged  em- 
ploy (^s  within  24  hours  after  demand,  held  a 
proper  exercise  of  the  police  power,  and  hence 
not  unconetltutionol  as  deprivios  corporations 
of  their  property  by  depriTing  them  at  liberty 
of  contract. — Wynne  t.  Seaboaid  Air  Line  By- 
79  S.  B.  521. 

S  278  (Va,)  Where  real  property  was  given  to 
a  hospital  in  trust  to  proride  extra  comforts 
for  patients  therein,  acts  of  the  General  Am- 
Bembly  approved  February  20, 1906  (Laws  1906, 
c  48),  and  March  12,  1908  QUwb  1908,  c. 
195),  providing  for  a  sale  of  the  land  and  a 
diversion  of  the  proceeds  to  other  uses,  were 
unconstitutional  and  void  as  a  deprivation  of 
property  in  the  tmst  fund  without  due  process 
of  law.— General  Board  of  State  Hospitals  for 
the  Insane  v.  Sobertson,  79  S.  E.  1064. 

1281  (W.Va.)  Acts  1907,  c  74  (Code  Supp. 
1909.  c  42,  S§  18.  20),  amending  and  re-enact- 
ing Code  1906,  c.  42,  H  18,  20,  and  providing 
for  an  alternative  metood  of  condemning  land 
or  easements  by  pipe  line  companies,  held  not 
violative  of  the  due  process  of  law  provisions  of 
Const,  art.  3,  S  10  (Code  1906,  p.  IQ.  and  Const 
n.  S.  Amend.  14.— ^iJamegie  Natural  Gas  Go.  t. 
Swiger,  79  S.  E.  3. 

S  303  (S.C.)  Civ.  Code  1912,  {  2573,  provid- 
ing a  penalty  for  carrier's  failure  to  promptly 
adjust  claima,  held  not  to  deprive  carriers  of 
thmr  property  without  dne  nrooeaa  of  law. — 
VarnvUle  Fumitnre  Co.  t.  Charleston  ft  W.  C. 
Ry.  Ca,  79  S.  E.  700. 

i  305  (Ga.;  Civ.  Code  1910.  {  2563,  aUowing 
a  suit  against  an  insurance  company  to  be 
brought  in  the  connty  where  the  comi>any  bad 
an  oflice  when  the  i>oHcy  was  issued,  although 
not  at  the  time  of  suit,  Is  not  unconstitutional 
as  depriving  the  company  of  ito  property  with- 
out due  process  of  law.— JcSeraon  Fire  Ina.  Co. 
of  Philadelphia  t.  Brackin,  79  8.  B.  467. 

{  306  (Ga.)  Civ.  Code  1910,  8  1187,  authoriz- 
ing the  Comptroller  General  to  issue  execution 
against  tax  collectors  and  their  sureties  on  their 
bonds  on  a  failure  to  settle  their  accounts  ac- 
cording to  law,  is  violative  of  the  due  process 
clause  of  the  Constitution  (Const  art  1,  §  1, 
par.  3;  Civ.  Code  1910,  i  6359),  in  that  there 
IS  no  provision  for  notice  or  hearing  to  the  tax 
collector  or  his  suretf.— Gaoldoi  v.  Wright,  70 
S.  E.  1125. 

§  309  (Ga.)  Civ.  Code  1910,  {  2564,  providing 
that  service  may  be  had  upon  an  insurance 
company  which  had  ceased  to  do  busing  in  the 
county  where  the  policy  was  written  by  leaving 
a  copy  of  the  pebtion  at  ita  former  office,  vio- 
lates the  due  process  of  law  clause  of  the  Con- 
stitutions, which  requires  notice  of  procedure. — 
Jefferson  Fire  Ins.  Co.  of  Philadelphia  T.  Brack- 
in,  79  8.  B.  467. 

CONSTRUCTION. 

See  Bonds  I  65:  Contracts,  8S  147-214;  Deeds, 

g 90-166;  InBurance,  81  146-179%;  Land- 
rd  and  Tenant,  8  37;  Statutes,  §§  181-246; 
Trial,  88  296,  Trusts,  J  124;  Vendor 

and  Purchaser,  8  51;  Wills,  88  461-686. 

CONTEMPT. 

See  False  Imprisonment,  8 

I.  ACTS   OB   OOlfBtrCT  COKSTTFUT- 
ING  OOirrEBfPT  OF  OOXTRT. 

§  29  (W.Ta.)  A  corporation  may  be  a  contem- 
nor,  and  punishable  as  such  by  fine.— State  v. 
Ballimoro  &  O.  R.  Co.,  79  S.  E.  834. 

n.  POWER  TO  PTTWIBH,  AMD  PBO- 
CEEDIN08  THEBEFOB. 

8  63  O^^Ta.)  Conditional  Jadgmento  of  im- 
pnnoninent  may  be  rendered  in  contempt  cases. 
—State  v.  BalUmore  &  O.  R.  Co.,  79  S.  E.  834. 


166  (Ga.App.)  Where  a  pezaoa  adjudged 
guilty  of  contempt  pays  a  fine  to  vrdd  an  alter- 
native sentence  of  imprisonment*  he  waives  his 
right  to  a  writ  of  error.— In  re  Hartsfleld,  79 
S.  E.  225. 

8  66  (W.Va.)  Under  Code  1906.  c  160.  fi  4,  a 
writ  of  error  will  not  lie  to  review  judgments 
in  contempt  cases,  where  the  trial  court  acted 
within  its  jurisdiction  in  entering  the  violated 
ordur.— State  v.  Baltimore  ft  O.  B.  Co.,  79  S.  E. 
834. 

A  writ  of  error  will  lie  to  review  a  contempt 
judgment  where  the  trial  court  acted  outside 
Its^urisdictlm  in  entering  the  violated  wder. 

CONTINUANCE 

See  Criminal  Law,  88  694,  60S,  1151;  Husband 
and  Wife,  8  2S;  KewTrlal,  8  166. 

8  46  (Ga.App.)  A  motion  for  contlnnance  for 
surprise  is  defective,  unless  the  court  is  advised 
in  the  showing  wherein  and  in  what  respect 
the  movant  is  not  prepared,  and  how  or  why 
he  will  be  better  prepared  to  meet  the  Issue  in 
die  event  that  a  eontinnance  is  granted.— Hyer 
V.  a      Holmes  &  Co.,  79  S.  B.  58. 

8  46  (Ga.App.)  It  was  not  error  to  overrule 
a  motion  for  continuance  because  of  defend- 
ant's absence,  due  to  alleged  sickness,  where  the 
motion  was  supported  only  by  the  nnswom 
statement  of  an  alleged  physician,  and  there 
was  no  evidence  that  the  certificate  was  made 
by  a  physician,  especially  where  no  meritorious 
defense  was  set  up.— Franklin  v.  Ford,  79  8. 
E.  366. 

§  47  (Ga.App.)  Proof  that  defendant  was  a 
married  woman,  who  was  not  separated  from 
her  husband,  was,  without  more,  insufficient  to 
disprove  her  showing  for  a  continuance,  that 
she  had  no  one  by  whom  she  could  send  a  phy- 
sician's certificate  or  notify  her  counsel  that 
she  was  ^ysically  unable  to  attend  court— 
Wright  V.  sank  of  Sonthwestern  Georgia,  79  8. 

E.  m. 

CONTRACTS. 

See  Accord  and  Satisfaction ;  Action,  8  53;  Al- 
teration of  Instruments;  Appeal  and  Error, 
8  1050;  Assignments;  Assumpsit  Action  of; 
Attorney  and  Client,  8  1S9;  Bastards,  8  17: 
Bills  and  Notes,  §  1^;  Bonds;  Brokers,  §1 
20,  60;  Cancellation  of  Instruments;  Car- 
riers, 18  177,  228;  Chattel  Mortgages;  Com- 
promise and  Settlement;  Constitutional  Law, 
18  126.  276;  Convicts,  8  10 ;  Corporations,  i% 
^8,  388,  399,  407,  426,  448-487;  Covenants; 
Criminal  Law,  8  325;  Deeds;  Dower,  B  20; 
Equity,  8  48;  EMdence,  §8  390-461:  Frauds, 
Statute  of;  Gaming,  88  12.  49;  Guaranty; 
Hiebways;  Indemnity;  Infants,  88  SO,  99; 
Insurance;  Interest;  judgment,  88  594,  628; 
Landlord  and  Tenant;  Limitation  of  Actioiw, 
|fi  21,  46;  Logs  and  Logfring-  Master  and 
Servant  88  6,  67 ;  Mechanics'  Liens ;  Mines 
and  Minerato,  88  ^-81;  Monev  Received; 
Mortgages;  Novation;  Partnership;  Pledges; 
Principal  and  Agent;  Reformation  of  Instru- 
ments;  Sales;  Set-0£E  and  Counterclaim; 
Specific  Performance ;  Sunday;  Telegraphs 
and  Telephones,  18  28,  33 ;  Torte,  8  1 ;  Trial, 
88  252,  253,  260.  296.  330;  Usury,  8  98;  Ven- 
dor and  Purchaser ;  Warehousemen,  8  22;  Wa- 
ters and  Water  Courses,  8  190;  WiUs,  88  68, 
59. 

I.  BEQinSITES  AHD  VAZJDITT. 

(A)  Ntttnre  and  Bssentlals  In  Genernl. 

8  9  (Ga.)  An  oral  agreement,  made  on  the 
mutual  rescission  of  a  contract  of  sale  and 
trade,  that  defendant  would  give  plaintiff  "part 
of  the  money"  which  be  had  paid,  held  too 
vague  to  be  enforcedr— Bumey  v.  Jones,  79  6. 
Br840. 
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1 10  (6a.)  An  oral  contract  between  two  per- 
sons to  bo;  land  whereby  one  was  to  pay  tbere- 
for  from  a  loan  to  be  secared  by  him  on  the  se- 
carity  of  land  owned  him  and  the  purchased 
tract,  and  was  to  take  title  in  his  own  name  and 
convey  to  the  other  a  half  interest  when  he  was 
retmburaed  from  the  rents  and  profits  of  the 
purchased  tract,  held  void  for  want  of  mntoal- 
Ity.-Hall  r.  Edwards.  79  S.  R  802. 

1 10  (Ga.App.)  An  agreement  to  parcbase 
shares  of  stou^  one  year  from  date  at  a  price 
to  be  mutually  agreed  upon,  with  a  proTision 
that  if  the  seller  desires  to  sell  he  should  give 
the  purchaser  30  days'  notice  of  his  intention 
to  aeil,  is  unilateral;  the  seller  not  being  bound 
to  sell  and  making  no  proniise  whatsoeTer, — 
Martin  v.  Cox,  79  S.  E.  39. 

S  10  (N.C.)  That  letters  of  the  seller  evidenc- 
ing a  contract  of  sale  do  not  bind  the  purchaser 
to  pay  does  not  make  the  contract  unilateral, 
where  the  letters  are  merely  in  confirmation  of 
an  agreement  for  the  sale.— Holt  v.  Wellons,  79 
S.  m  450. 

1 10  (W.Ta.)  When  a  proposal  to  perform  la- 
bor ia  certain,  definite,  and  unconditional,  and 
there  is  a  like  acceptance,  there  is  no  lack  of 
matualltr.— McOnire  t.  Old  Sweet  Springs  Co., 
79  S.  a  85a 

(B)  Talldltr  of  Ament. 

1 94  (Oa.App.)  Under  dv.  Code  1910,  I  4264, 

Erovidlng  that  fraud  voids  all  contracts,  the  law 
I  liberal  in  relieving  from  the  consequences  of 
fraud  showu^Harrison  t.  Lee,  79  S.  B.  211. 

n.  ooirsTBVonoir  axd  oveba- 

TIOB. 

(A)  Seaeral  R«1«b  of  OoutrMtfon. 

1 147  (W.Va.)  Where  a  contract  is  made  for 
tiie  accomplishment  of  one  main  purpose,  every 

{trovision  of  the  contract  must  be  read  iu  the 
ight  of  such  purpose,  and  the  whole  Instrument 
considered  in  its  entirety.— Taylor  v.  Buffalo 
CoUieries  Co.,  79  S.  E.  27. 

In  construing  a  contract,  the  court  will  re- 
gard the  obvious  intent  of  the  parties  and  the 
object  sought,  as  well  as  the  lajiguage  used. — Id. 

1 156  (W.Ta.)  Where  a  particular  purpose  is 
sought  Dj  a  contract  and  the  language  pertain- 
ing thereto  is  clear  and  certain,  no  general  terms 
used  therein  will  extend  the  meaning  beyond 
that  definitely  expressed.— Taylor  t.  Buffalo 
CoUieries  Co.,  79  S.  E.  27. 

{ 170  (W.Va.)  An  ambiguous  written  con- 
tract should  be  construed  in  the  light  of  the 
practical  construction_put  upon  it  by  the  Dai- 
ties.— Lovett  t.  West  Vlr^nla  Central  Gaa  Co^ 
79  S.  B.  1007. 

(D)  Flaoo  aa4  Time. 

{ 214  (W.Va.)  An  oral  contract  for  continu- 
ous services  will  be  construed  to  postpone  the 
time  of  payment  therefor  until  the  promisor's 
death,  or  provision  made  therefor  in  his  will, 
where  the  peculiar  circumstances  of  the  parties, 
their  confidential  relations,  and  the  promisor's 
declarations  clearly  indicate  that  such  was  the 
understanding  of  the  parties,  though  tlie  con- 
tract does  not  ezpreflsly  provide  for  sodi  post- 
ponement.—Hotsinpiller  T.  HotfllnplUer,  79  S. 
B.  936. 

VI.  ACTIONS  FOR  BKEACB. 

1 324  (W.Va.)  A  bill  wUl  not  Ue  to  recover 
compensation  or  damages  for  breach  of  con- 
tract.—Swarthmore  Lumber  Co.  v.  Parks,  79  S. 
B.  723. 

1 340  (Ga.App.)  In  an  action  on  a  ccmtract 
providing  for  the  transfer  of  an  option,  and 
containing  an  amldguous  provision  that  the 
transferee  should  pay  the  transferror  2^  per 
cent  of  tbe  purchase  price  of  the  land  "for 
services  praviously  rendered  to  this  date,"  it 
was  error  to  strike  from  defendant's  answer  a 
plea  that  no  services  were  rendered  by  plain- 


tiff, and  that  tiierefon  the  promise  to  pay  was 
witbont  consideration.--Witt  v.  Baker,  79  S.  E. 
243. 

i  353  (Ga.App.)  In  an  action  based  upon  an 
entire  contract,  it  is  not  error  for  the  court  to 
confine  tbe  consideration  of  the  jury  to  a  recov- 
ery for  the  plaintiff  of  the  fall  amoont  of  the 
contract  price.— Jamard  t.  Hawes,  79  S.  £  373L 

CONTRIBUTION. 

See  Principal  and  Surety,  t  IM. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  B  66-101, 186. 

CONVERSION. 

See  Trover  and  Converdcm. 

CONVEYANCES. 

See  Assignments;  Chattel  Mortgages;  Deeds; 
Fraudulent  Oonveyaneea;  Tenancy  in  Com- 
mon, U  S*  16.  46;  Vbou,  !  98. 

CONVICTS. 

S  to  (S.C.)  Worit  of  a  county  chain  gang 
in  laying  the  substructure  of  a  street  in  ad- 
vance of  employ^  of  contractora  laying  the 
supentructure  Held  a  violation  of  Civ.  Code 
1912,  I  967,  providing  that  the  chain  gang  shall 
not  be  worked  in  "connection"  with  any  road 
contractor  f»r  oveneer,— State  v.  PatterwnL  79 
6.B.309. 

COOLING  TIML 

Sea  Homidde,  1 296. 


COPY. 


See  WU1%  i  246. 


CORPORATIONS. 

See  Appeal  and  Error,  SI8S0, 1067 ;  Bankrupt- 
cy, f  145;  Banks  and  Banking;  Building  and 
Loan  Aflsociationa;   Carriera;  Constitutional 
Law,  {(  126,  238,  275,  276;  Contempt,  I  29 
Evidence,  19  157,  164,  434;   Forgery,  f  12 
Money   Received ;    Municipal  Corporations 
Bailroads;    States  fi  87;   Street  Railroads 
Taxation,  |  378;  Telegraphs  and  Telepb<H)es. 

IT.  GAPrCAT,  STOCK.  AHD  DZTI- 

(B)  Smbserlptlon  to  Stoelc 

i  90  (Ga.)  In  a  receiver's  action  on  a  stock 
subacription,  a  receipt  reciting  that  defendant 
had  subscribed  for  20  shares,  waicb  number  was 
less  than  that  shown  by  the  subscription  list, 
held  properly  admitted  in  evidence.- Hardee  v. 
Tietjen,      S.  E.  117. 

Under  conflicting  evidence  in  a  receiver's  ac- 
tion on  a  stock  suMcription,  the  question  wheth- 
er defendant  knew  that  the  subscription  was  for 
60  shares,  and  not  for  only  20,  was  for  the  jury. 
— Id. 

That  the  treasurer  of  a  corporation  knows 
that  the  subscription  list  shows  50  shares  sub- 
scribed for  by  the  president  of  the  corporation, 
and  not  merely  20  shares,  as  he  believes,  is  not 
notice  to  him  that  his  stock  snbscription  has 
been  raised  to  the  higher  amount- Id. 

S  90  (Ga.App.)  In  a  corporation's  action  on  a 
written  stock  subscription,  tbe  burden  is  on  de- 
fendant to  prove  a  payment  relied  on.— Justice 
V.  Chattooga  OU  Mill  Co.,  79  S.  E.  223. 

Where,  in  a  corporation's  action  on  an  nncon- 
dltional  written  stock  subscriptiou,  the  execution 
of  the  subacription  was  proved  and  it  was  intro- 
duced in  evidence  and  no  plea  of  payment  or 
other  defense  was  made,  a  verdlet  was  pioperiy 
directed  for  plaintiff.— Id. 
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T.  MEHBEBS  AND  8TOOKHOIJ>EIl8. 

<A)  Bisbta  ajkd  Umbllltles  mm  to  Ooz^ 
poratloB. 

$  180  (6a.App.)  Bt  the  acceptance  of  a  cor- 
poration's charter,  toe  shareholderB  engage  not 
to  exceed  the  powers  conferred  upon  them  by 
law,  and  each  shareholder  agreea  not  to  divert 
the  assets  to  a  purpose  foreign  to  the  objects 
of  the  corporation.— Savannah  Ice  Co.  y.  Ganal- 
I^nisiana  Bank  &  Trust  Co.,  T&  8.  E.  4G. 

(D)  LtabllltT  for  Corporate  Debts  uid 
Aets.  ( 

S  228  (Ga.)  One  who  sabscribes  for  stock  in 
a  corporation  under  a  contract  proriding  tor 
special  terms  and  conditions  of  payment,  which 
constitute  a  legal  fraad  upon  other  Btockhotders 
or  creditors,  is  liable  to  the  creditoia,  after  the 
Insolvency  of  the  corporation,  for  uie  unpaid 
balance  due  on  his  Bubscrlption,  irrespectiTfl 
of  the  conditions.— Spiatling  T.  WeBtbrook,  79 
S.  E.  5iifS. 

S265  (Oa.)  Under  Civ.  Code  1910^  I  2261, 
permitting  suits  against  all  or  any  one  of  the 
members  of  the  corporation  for  debts  for  which 
they  are  liable,  a  trustee  in  bankruptcy  of  an 
insolvent  corporation  may  sue  in  one  action 
all  the  stockfacdderB  whose  stock  subscriptions 
are  unpaid  for  the  balance  dae  on  such  snmcrip- 
tions.— Spratling  t.  Westbrook,  79  S.  E.  586. 

VI.  OFITCEK8  AND  AGENTS. 

(A)  BleetlOB  or  AvpolntateBt.  (fcnmlMoa- 
tloBt  asA  TcMsre. 

{284  (S.G.)  Where  plaintiff  claimed  that  he 
was  entitled  to  the  position  of  superintendent 
and  general  manager  of  defendant  corporation, 
and  that  he  had  been  unlawfully  deprived  of 
his  position  by  the  officers  of  the  company,  the 
burden  wna  on  him  to  show  it. — Silverthome  v. 
Barawell  Lumber  Co.,  79  3.  E.  619. 

§  291  (W.Va.)  Code  1906,  c.  63,  i  63,  provid- 
ing that  corporate  officers  and  agents  shall  hold 
during  the  pleasure  of  the  board,  does  not  apply 
to  persons  employed  for  carpenter  work.— -Mc- 
GuTre  V.  OM  Sweet  Springs  Co.,  79  S.  E.  360. 

<C}  BlffbtB*  DBtlea,  and  UabUltlea  aa  to 
GorpoMtSoB  aad  It*  Hombem. 

§  310  (Ga.)  Directors  of  a  trading  corporation 
must  exercise  ordinary  care  as  to  its  affairs, 
and,  while  they  may  commit  the  active  man- 
agement to  aatncwized  officers,  thU  does  not  re- 
lieve them  from  the  duty  of  reasonable  super* 
TiBion.--McEwen  v.  KelJy.  79  S.  E.  777. 

(D)  Liability  for  Corporate  Debts  and 
Aeta. 

|33t  (Ga.)  Though  the  diiecton  of  a  solvent 
going  concern  are  agents  ot  the  corporation 
rather  than  of  its  creditors,  creditors  may  in 
some  instances  sue  directors  on  account  of  loss- 
es occurring  from  th^r  mnladministratim.— Mo* 
Ewen     Kelly,  79  8.  D.  777. 

TH.  CORPORATE  POWER!  AND 
I.IABII.XTIES. 

tA)  Blxtaat  and  Bxereiaa       Powwni  la, 
General. 

t370  (Ga.App.)  Corporations  liave  no  rights 
or  powers  other  than  those  expressly  conferred 
by  law  or  the  charter  or  which  arise  therefrom 
by  necessary  implication. — Savannah  Ice  Co.  v. 
Canal-Louisiana  Bank  &  Trust  Co.,  79  S.  E.  45. 

1385  (Ga.App.)  An  "ultra  vires  act"  ot  a 
corporaaon  is  one  in  excess  of  charter  power.— 
Savannah  Ice 'Co.  v.  Canal-Louiaiana  Bank  & 
Trust  Co.,  79  S.  E.  45. 

S  388  (Ga.App.)  A  corporation  Is  not  estoppeil 
to  challenge  the  validity  of  an  executory  ultra 
vires  contract  where  no  innocent  person  has 
been  misled  to  his  injury.— Savannah  Ice  Go.  t. 
Canal-Lonisiana  Bank  &  Trust  Co.,  79  S.  SL 
46. 


CB)  RepreaeatattOB  of  CorporattOB  br  Of* 
flcera  and  Asents. 

1 309  (Ga.App.)  That  a  person  is  president  of 
a  corporation  does  not  authorize  him  to  boy, 
sell,  or  contract  for  it,  or  to  eontrol  its  prop- 
erty, funds,  or  management— Blakely  Artesian 
Ice  Co.  vrciarke,  79  S.  B.  626. 

That  the  agent  of  a  corporation  was  specially 
authorised  in  some  instances  to  execute  a  mort- 
gage and  a  security  deed,  and  in  others  to  bor- 
row money  from  named  persons  on  specified 
terms,  did  not  authorise  uie  inference  that  he 
had  general  authority  to  contract,  on  behalf  of 
the  corporation,  to  borrow  money,  or  for  aiiy 
other  purpose.- Id. 

1 404  (Ga.App.)  That  the  governing  autbori- 
tiea  of  a  corporation  empower  an  agent  to  re- 
new a  note  payable  to  a  named  perscm  does 
Dot  authorize  such  agent  to  pledge  corporate 
property  for  payment  of  the  note,  unless  the 
property  was  pledged  as  security  m  the  origi- 
nal evidence  of  indebtedness.— Blakely  Artesian 
Ice  Co.  V.  Clarke,  79  S.  B.  526. 

i  407  (Ga.App.)  That  the  agent  of  a  corpora- 
tion was  vice  president  and  afterwards  presi- 
dent of  the  corporation  did  not  authorize  him 
to  appoint  other  agents  to  sell  corporate  stock. 
—Great  Southern  Accident  &  Fidelity  Co. 
Guthrie,  79  S.  162. 

i  407  (W.Va.)  A  contract  by  the  general  man- 
ager of  a  corporation  for  carpenter  work  beyond 
the  term  of  bis  own  employment  is  not  neces- 
sarily void  when  made  with  the  spedSc  direc- 
tion of  the  president  of  the  corporation,  or 
when  there  is  no  abuse  of  the  manager's  author^ 
ity  and  no  fraud  practiced. — McGuire  t.  Old 
Sweet  Springs  Co..  79  S.  E.  360. 

A  contract  by  the  general  manager  of  a  cor- 
poration for  carpenter  work  to  be  done  after  the 
term  of  his  own  employment,  when  definite  in 
terms,  duly  accepted,  and  the  work  entered  up- 
on, vras  not  void  for  want  of  authority. — Id. 

fi  426  (Ga.App^}  The  president  ot  a  corpora- 
tion has  no  authority  by  virtue  of  bis  office  to 
contract  in  its  behalf;  but  where  he  without 
authority  executes  a  contract,  and  the  corpora- 
tion retains  and  uses  the  consideration,  it  can- 
not repudiate  the  contract.— O cilia  Southern  R. 
Co.  T.  MortoD,  79  8.  E.  480. 

{432  (Ga.)  Where  a  deed  purporting  on  Its 
face  to  convey  land  from  one  corporation  to  an- 
other is  signed  by  the  president  of  the  grantor 
with  the  corporate  seal  attached,  it  will  he  pre- 
sumed that  such  officer  was  authorized  to  exe- 
cute the  conveyance.— Augusta  Land  Co.  v. 
Anguste  By.  &  Electric  Co.,  79  S.  E.  ISa 

1432  (Ga.App.)  An  instrument  executed  in 
the  name  of  a  corporation  by  its  president  un- 
der its  cor^rate  seal  is  presumed  to  be  ex- 
ecuted by  Its  authority,  but  this  presumption 
is  rebuttable.— Blakely  Artesian  Ice  Co.  t. 
CUrke,  79  S.  £.  626. 

Id  an  action  of  trover,  evidence  hdd  InsnlO- 
cient  to  authorize  a  finding  that  the  corporation 
defendant  had  held  out  as  its  agent  the  per- 
son who  executed  the  contract  upon  which  plain- 
tiff relied  in  proof  of  his  title,  in  such  way 
as  to  estop  it  or  its  privies  from  pleading  tm 
want  of  the  agent's  authority.— Id. 

(D)  Comtvaata  aad  iBdcbtcdBeaa* 

S  448  (W.Ta.)  A  corporation  does  not  succeed 
to  the  right  of  action  of  one  of  its  promoters 
against  his  agent  for  breach  of  his  contract  of 
agency  antedating  the  existence  of  the  corpora- 
tion, m  the  absence  of  an  assignment — Swatth- 
more  Lumber  Co.  v.  Parks,  79  S.  B.  723. 

1467  (Ga.App.)  The  authority  of  a  corpora- 
tion to  make  an  accommodation  indorsement  of 
commercial  i>aper  will  not  be  implied  from  the 
power  to  lend  or  borrow  money  on  such  paper 
and  to  generally  exercise  corporate  powers. — 
Savannah  Ice  Co.  v.  Canal- Louisiana  Bank  A 
Trust  Co..  79  S.  B.  45. 
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1479  (W.Ta.)  The  owner  of  pait-dne  cou- 
pons of  corporate  bonds  securea  by  mortgage 
may  recover  judgment  on  same  where  there  is 
nothing  in  them  restricting  such  right,  though 
the  mortgage  provides  for  the  trustee  to  take 
over  the  mortgaged  property  on  request  of  one- 
third  of  the  bondholders  on  such  default.— Flem- 
ing v.  Fairmont  &  M.  R.  Co.,  79  S.  E.  826. 

The  common-law  right  to  sue  upon  a  corpor- 
ate bond  is  not  affect^  by  the  remedies  provided 
in  the  mortgage  uvea  to  secure  same  unless  the 
mortgage  expressly  or  by  necessary  Implication 
excludes  such  right.— Id. 

Where  the  mortgage  securing  corporate  bonds 
provides  for  a  tnistee  to  take  over  the  mort- 
gaged property  after  default,  an  execution  is- 
sued on  a  judgment  obtained  on  coupons  form- 
ing part  of  the  bonds  is  not  leviable  on  property 
covered  by  the  mortgage.— Id. 

fi  480  (S.C.)  Where  a  mortgage  executed  to 
one  who  was  secretary  of  a  corporation  was 
on  record  when  the  corporation  issued  bonds 
secured  by  mortgage  on  the  same  property, 
such  person  was  not  estopped  from  asserting 
the  validity  of  the  prior  mortgage  as  against 
the  purchasers  of  the  bonds  merely  because 
they  were  executed  by  him  as  secretary,  and 
were  headed  "First  Mortgage  Bonds"  and  "Sec- 
ond Mortgage  Bonds." — Farmers'  Bank  &  Trust 
Co.  V.  Southern  Granite  Co.,  79  S.  B.  985. 

§484  (Ga.App.)  A  corporation  cannot  in  the 
absence  of  express  charter  authority,  lend  its 
credit  for  the  mere  accommodation  of  third  j)ar- 
ties.— Savannah  Ice  Co.  v.  Canal-Louisuna 
Bank  &  Trust  Co.,  79  S.  E.  45. 

S  487  (Ga.App.)  To  be  entitled  to  repudiate 
an  executed  ultra  vires  contract,  a  corporation 
must  restore  the  benefit  received.— Savannah 
Ice  Co.  V.  Canal-Louisiana  Bank  &  Trust  Co, 
79  S.  B.  45. 

A  corporation  cannot  ratify  a  contract  which 
it  has  no  legal  power  to  maJce. — Id. 

An  executory  contract  of  a  corporation  wholly 
beyond  its  power  cannot  be  enforced  by  a  per- 
son who,  at  the  time  of  contracting,  had  notice 
of  its  illegality,  even  though  ratified  by  all  the 
stockholdera — Id. 

§487  (N.C.)  Where  standing  timber  was  con- 
veyed to  a  corporation  at  a  reduced  price  in 
consideration  of  its  covenant  to  build  a  rail- 
road, which  it  repudiated  on  the  grotind  that 
it  was  ultra  viree,  the  grantor  could  recover  the 
difference  between  the  contract  price  and  the 
actual  value  of  the  timber. — Herring  v.  Wal- 
lace Lumber  Co.,  79  S.  E.  87a 

Vm.  INSOIiVENCT  AKD  REOEIVERS. 

g  556  (Ga.)  Three  general  creditors,  holding 
small  claims  against  an  electric  railway  com- 
pany, without  lien  therefor,  held  to  have  no 
right  to  a  receivership,  upon  an  allegation  of 
the  company's  insolvency  and  inability  to  com- 
plete its  railway.— Atlanta  &  C.  Ry.  Co.  v.  Car- 
olina Portland  Cement  Co.,  79  8.  K.  555. 

i  557  (Ga.)  An  intervention  filed  by  attor- 
neys, claiming  attorney's  fees  from  the  defend- 
ant railway  company,  to  be  paid  from  proceeds 
of  the  sale  of  bonds  issued  by  Uie  company,  or 
from  other  property  or  funds,  without  any 
allegation  that  there  were  such  funds  arising 
from  the  sale  of  the  bonds,  or  showing  that 
they  had  any  interest  therein,  held  demurrable, 
and  not  to  save  the  original  petition  from  being 
demurrable.— Atlanta  &  C.  Ry.  Co.  Caro- 
lina Portland  Cement  Co.,  79  8.  E.  B55. 

An  intervention  filed  by  several  individual 
bondholders  in  a  suit  by  creditors  against  an 
electric  railway  company  for  a  receiver  hdd 
demurrable,  and  not  to  save  the  original  petition 
from  demurrer,  where  it  showed  no  reason  why 
they  had  a  right  to  proceed  otherwise  than 
through  the  trustees,  to  whom  mortgages  had 
been  given  to  secure  the  bonds  in  which  they 
claimed  an  interest- Id. 

In  an  action  by  creditors  against  an  electric 
railway  company  for  a  receiver,  an  answer  filed 
by  trustees  of  tne  bondholders,  who  were  made 


parties  defendant,  hdd  to  furnish  no  reascn 
against  the  sustaming  of  a  demurrer  filed  by 
the  corporation  to  the  original  petition  and  in- 
terventions.—Id. 

S  557  (W.Ta.)  Where  a  bill  is  filed  to  wind  op 
corx>orate  affairs  and  unsecured  creditnn  httn 
not  by  proper  pleading  attacked  for  frand  a 
lien  on  the  corporate  property,  they  cannot 
make  such  an  attack  before  a  commiBsioner  to 
whom  the  case  has  been  referred  to  ascertain 
and  report  the  debts  and  their  priorities.— Mc- 
Donald V.  McDonald  Planing  MUl  Co-  79  S. 
E.  1081.  . 

5  559  (W.Va.)  Where  creditors  of  an  insol- 
vent corporation  suffered  to  be  taken  for  con- 
fessed a  bill  which  was  filed  against  them  and 
the  corporation  by  its  stockholders  which  aver- 
red that  a  deed  of  trust  upon  the  corporate 
property  created  a  lien  thereon  in  favor  of  a 
(%rtain  creditor,  they  thereby  admitted  the 
validity  of  such  Hen.— McDonud  McDonald 
Planing  Min  Ca.  79  S.  B.  1081. 

ZI.  IIXSBOLTmON  Alfl)  TOUTBtrUBB 
OF  FBAirCHISE. 

1603  (Ga-App.)  Though  one  corporation  may 
own  all  the  stock  in  another,  the  two  do  not 
become  merged  but  remain  distinct  legal  en- 
tities.— Savannah  Ice  Co.  v.  Canal-Lonisiana 
Bank  &  Trust  Co.,  79  S.  B.  46. 

CORPUS  DELICTI, 

See  Criminal  Law,  |  535. 

CORRECTION. 

See  Taxation.  |  466. 

COSTS. 

Sec  Criminal  Law,  {  982;  Judgmmt.  I  167; 
Partition,  (  114. 

I.  If  ATURE,  OBOniTDS,  ANS  EXTEHT 
OF  BIGHT  IN  OENEBAI.. 

{41  (Ga.App.)  A  letter  stating  that  plaiutiff 
would  institute  suit  in  a  certain  court  if  the 
claim  was  not  paid  by  a  certain  day,  had  soflS- 
cient  notice  to  bind  defendant  for  attorney's 
fees,  when  timely  received  by  defendant — Cook 
V.  Hlghtower  ft  Co.,  79  8.  E.  105. 

1 42  (N.G.)  A  plea  of  tender  was  insufflcient 
to  stop  costs  where  the  tender  was  not  kept  good 
and  defendant  did  not  produce  the  money  and 
pay  it  into  court. — Dr.  Shoop  Family  Hrairine 
Co.  V.  Davenport,  79  S.  B.  602. 

Revisal  1905,  §  860,  authorizing  a  written 
offer  to  allow  judgment,  held  inapplicable  to  an 
attempted  tender  by  check  which  was  not  kept 
good  by  a  continued  readiness  to  pay  and  pay 
ment  of  the  money  into  court— Id. 

m.  PEBSOMS,  PROPERTY,  AMD 
FUNDS  LIABLE. 

§  96  (Ta.)  The  trustees  of  a  state  hospital 
and  the  general  board  of  the  state  hospital  for 
the  insane,  who  are  public  officers  of  ue  state 
represented  by  the  Attorney  General,  having  no 

personal  interest  in  a  suit-  to  protect  the  b^- 
eficial  rights  of  a  patient  in  a  trust  fund  .held 
by  the  hospital  Aeld  not  liable  to  costs  where 
an  adverse  judnnent  was  rendered  against 
them.— General  Board  of  State  HospitaU  tor 
the  Insane  v.  Robertson.  79  S.  E.  1064. 

VU.  OH  APPEAL  OB  EBBOR.  AND 
OK  NEW  TRIAL  OB  MOTION 
THEBEFOB. 

{  238  {Ga.App.)  Where,  in  an  action  against 
the  principal  and  sureties  on  a  bond,  all  de- 
fendants prosecuted  one  writ  of  error,  the  costa 
of  a  second  and  unnecessary  writ,  which  was 
a  mere  duplicate,  were  taxable  against  the  plain- 
tiffs in  error,  though  they  prevailed  in  part- 
Blackburn  T.  UotSt  79  S.  H.  482. 
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COUNCIL 

See  Municipal  C(«pontioiU)  1 18B. 

COUNTERCLAIM. 

See  Set-Off  and  ConntercUdin. 

COUNTIES. 

See  Bridges,  t  7;  Consdtiitional  Law,  S  8; 
EvidfiOM,  S  441;  Highways;  Mandamus.  8 
Ul;  Taxition.  B  730,  742;  Trial,  H  ^(2, 
253. 

H.  OOVEBimSHT  AND  OFFX0EB8. 
(A]  OrtfanlMtioii  and  Powera  of  CUiTerB- 

J2l'/2  (N.C.)  Counties  have  only  such  powers 
and  capacities  as  have  been  conferred  upon 
them  by  law.— Board  of  Com'rs  of  Vance  Coun- 
ty v.  Town  of  Henderson.  7»  S,  B.  442. 

in,  PROPERTY,  OOKTRAOTa,  AlTD 
liXABIIilTIES. 

(01  CouBtr  BxpenacB  mnA  CharcM  mnA 
StmtvtOTT  Liabilities. 

I  132  (N.C.)  Hevisal  1905,  §  3152,  imposing  on 
counties  expenses  of  post  morteoi  examinations 
in  homicide  cases,  held  a  valid  exercise  of  the 
state's  police  power.—Witherg  v.  Board  of 
Com'rs  of  Columbus  County,  79  8.  B.  615. 

1 139  (N.C.)  Expense  of  chemical  analysis  of 
stomach  of  a  person  believed  to  have  been  poi- 
soned held  a  necessary  county  expense,  within 
Const,  art.  7,  g  7,  and  hence  the  judge  of  the  su- 
perior court  could  order  its  payment  by  the  coun- 
ty, especially  in  view  of  Kevieal  1905,  f  3152. 
—Withers  y.  Board'  at  Com'n  of  (3olumbD8 
County.  79  S.  E.  615. 

An  order  in  a  homicide  case,  requiring  the 
county  to  pay  expense  of  a  chemical  analysis  of 
deceased's  stomach,  held  not  void  because  the 
Board  of  CommisBioners  were  Dot  parties  to  the 
action,  and  were  not  ^ven  notice  before  the  or- 
der was  made.— Id. 

T.  CLAIMS  AOAINST  COimTT. 

$205  (Va.)  While  under  Code  1904,  {§  838, 
843,  and  S44,  the  manner  of  suing  a  couuty  is 
by  "appeal"  from  the  action  of  the  board  of 
supervisors  upon  presentation  of  the  claim, 
the  determination  of  the  board  is  not  an  adjudi- 
cation of  the  case,  and  the  court  to  which  the 
"appeal"  is  taken  ia  not  an  appellate  court 
in  the  sense  that  a  plea  of  offset  cannot  be 
Bled  therein.— Luck  Const.  Co.  t.  Kussell  Coun- 
ty, 79  S.  E.  393. 

i  206  (Va.)  The  allowance  of  a  claim  against 
a  county  by  the  board  of  supervisors  is  not  an 
adjudication  of  the  claim,  and  do»  not  estop 
the  county  from  setting  up  a  defense  to  the 
claim  when  subsequently  sued  upon  it.— Lock 
Const  Co.  T.  Bussell  County,  79  8.  E.  303. 

COURSES  AND  DISTANCES. 

See  Boundariei,  1 8. 

COURTS. 

See  Appeal  and  Error,  §S  45^  671,  lOOB,  1004; 
Appearance;  Bankruptcy,  |  428;  Commerce, 
fi  8;  Constitutional  T.aw,  §  70;  Contempt; 
Criminal  Lew,  H  88-101,  1014;  Dismissal 
and  Nonsuit.  S  58;  Divorce,  |  79  ;  Exceptions, 
-Bill  of,  I  43;  Justices  of  the  Peace;  Parti- 
tion^l^lS;  Prohibition;  States,  8  165;  Ven- 


H.  E8TABI.ISHME1IT,  OBOAHIZA- 
TIOH,  Ain>  PROCEDURE  IN 
GEWERAL 

(D)  Rml«a  of  Decision,  AdJvdieatloBS. 
OplMlOB*,  sad  Records. 

{89  (Ga.)  Decisions  which  have  stood  for  a 
long  time  will  not  be  overruled.— Echols  v. 
Green,  79  S.  B.  657. 

S  90  (Ga.)  Where,  under  CIt.  Code  1910,  | 
6207,  decisiona  were  concurred  in  by  the  entire 
bench,  concurrence  of  all  the  judges  is  necessary 
to  reverse  them. — Southern  Bell  Telephone  & 
Tdegrapli  Co.  v.  Glawson,  79  S.  E.  130. 

§  97  (N.C.)  In  construing  a  federal  statute 
the  state  Supreme  Court  is  bound  by  any  con- 
Btruction  placed  thereon  by  the  Supreme  Court 
of  the  United  States. — Dooley  v.  Seaboard  Air 
Line  Ry.  Co.,  79  S.  B.  970. 

S(02  (S.C.)  Under  Const  1895,  art  5,  » 
2,  6,  12.  the  Supreme  Court  has  power  to  decide 
a  case,  though  there  is  a  vacancy  thereon,  though 
its  dedsion  can  be  only  an  affirmance;  there 
being  but  two  judges  for  reversal.- McAu lay  v. 
McAulay,  79  S.  E.  785. 

S  107  (S.C.)  In  construing  a  judicial  opinion 
the  language  must  always  oe  read  and  consid- 
ered ia  the  light  of  the  facto  In  the  case  under 
consideration.— City  of  Anderson  t.  Vftnt,  79 
S.  E.  641. 

S  116  (Va.)  Process  to  commence  a  suit  Is  part 
of  the  record  for  the  purpose  of  amendment,  and 
the  court  will  look  to  the  return  thereon  when 
necessary,  not  only  to  diow  the  date  of  the  re- 
turn, but  also  the  date  of  its  execntlon^House 
v.  UniTersal  Crusher  Corporation,  79  S.  B.  1049. 

TV,  COURTS  OF  UUITED  OR  XITFE- 
RIOR  JUBISDIOTIOlf. 

I  163  (Ga.App.)  Under  the  constitutional  pro- 
vision (av.  Code  1910,  i  6510)  vesting  exclu- 
sive jurisdiction  in  superior  courts  to  try  cases 
respecting  title  to  land,  any  other  court  should 
hesitate  to  entertain  jurisdiction  to  aliate  a  nui- 
sance, where  the  only  substantial  issue  is  one 
respecting  title  to  realty.— Adair  t.  SpeUman 
Seminary.  79  S.  B.  589. 

Cases  where  the  the  title  to  land  is  only  ind- 
dentally  involved  are  not  "cases  respecting  title 
to  land,"  within  the  constitutioaal  provision 
(Civ.  Code  1910,  8  6510).— Id. 

8  188  (Ga.App.)  Under  Civ.  Code  1910,  %55'll, 
a  city  court  cannot  entertain  a  plea  attempt- 
ing to  set  off  a  claim  arising  ex  delicto  against 
a  suit  arising  ex  contractu. — Drake  v.  Lewis,  79 
S.  E.  167. 

8  188  (Ga.App.)  An  equitable  set-off  ia  cog- 
nizable only  In  4  court  of  equity,  and  hence 
city  courts  have  no  jurisdiction  to  allow  equi- 
table setHiffa— McArthur  v.  Wilson,  79  S.  E. 
374. 

8  188  (Ga.App.)  While  a  city  court  is  with- 
out jurisdiction  to  afford  a  plaintiff  affirmative 
equitable  relief,  it  may  entertain  an  equitable 
defense  which  will  prevent  plaintiff  from  re- 
covering.— Itirmingham  Fertiliser  Co.  v.  Dosier, 
79  S.  E.  927. 

8  189  (Ga.App.)  In  an  action  of  trover  in  the 
city  court  of  Nashville,  an  amendment  changing 
the  action  to  one  seeking  equitable  relief  is  not 
permissible,  since  Buch  court  is  without  equi- 
table JurisdictiQn.-^askins  t.  Gasklns,  79  8.  E. 
483. 

Vm.  OOMCITRREnT  AKD  OOIflXIOT- 
IXO  JURISDIOTIOW,  AXD 
OOMITT. 

(B)  State  Courts  aad  United  Btates  Oonrta. 

8  489  (N.C.)  In  view  of  Act  March  3,  1887, 
8  3,  permitting  actions  in  the  state  courts 
against  receivers  appointed  by  the  federal  court 
without  obtaining  the  consent  of  the  federal 
court  a  provision  in  the  decree  confirming  a 
sale  Dy  the  receivers  that  the  federal  court  re- 
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tains  exclaalve  jurisdiction  to  enforce  the  lia- 
bility ot  the  rnntees  for  debts  incurred  by  the 
receivers,  ana  which  the  parchasers  assumed, 
does  not  deprive  the  state  court  of  jarisdiction 
over  an  action  for  the  negligence  of  the  re- 
cdvers'  employes.— Idiaslter  T.  Norfolk  South- 
ern R.  Co.,  79  S.  SL  264. 

S469  (S.G.)  As  the  common-law  remediea-are 
preaerved  by  Interstate  Commerce  Act,  I  22, 
the  state  courts  have  jurisdiction  of  an  action 
by  a  shipper  for  damages  suffered  by  an  inters 
state  carrier's  refusal  to  carry  goods  at  tlu 
rate  approved  by  tin  Interstate  Cmimerce 
Commission.— Aldridi  t.  Soatlitm  By.  Oc,  78 
S.  IS.  316. 

COVENANTS. 

See  Deeda,  f  45:  Svldencet  f  441;  Landlord 
and  Tenant,!  184;  Logs  and  Logging,  5  3; 
Bailroads,  {  72;  SpedOc  Perfonnance,  |  123: 
Telegraphs  and  Telephoiwa,  1 16;  Tender  and 
Pnn^uer,  S 

X.  BEQUZBXTBB  AHD  TAZXDITT. 

(A)  BlxvveM  CoTenaats. 

1 7  (N.C.)  The  grantee  in  a  deed  poll,  con- 
taining covenants  and  stipulations  purporting 
to  bind  him,  becomes  bound  for  their  perform- 
ance, though  he  does  not  execute  the  deed, — 
Herring  v.  Wallace  Lumber  Co..  79  S.  £1  876. 

n.  OOMBTKUOTIOII  AMD  OPBRATIOir. 

(A)  CaranaBta  Im  Geaenl. 

1 31  fOa.App.)  A  "personal  covenant"  is  one 
which  nas  no  relation  to  the  laud  conveyed.— 
Keidsville  &  S.  E.  B.  Co.  v.  Baxter.  79  S.  E. 
187. 

(D>  Co-venaitta   RdhhIiik  wltb   tlt«  Land. 

fi  57  (Ga.App.)  To  constitute  a  "covenant  run- 
ning With  the  land,"  the  covenant  must  have  a 
relation  to  the  interest  in  the  land  conveyed, 
and  the  act  to  be  done  must  concern  such  inter- 
est; but  it  is  not  necessary  that  privity  of  the 
estate  shonid  exist  between  the  original  grantor 
and  a  purchaser  from  the  covenantee. — Itcids- 
viUe  &  S.  E.  B,  Oo.  T.  Baxter,  79  S.  £.  187. 

S  69  (Oa.App.)  A  grantee,  by  accepting  a  deed 
obligating  it  to  construct  a  tailroid  and  build 
a  side  track  and  warehouse,  entered  into -a  cove- 
nant to  comply  with  such  obligation,  which 
covenant  ran  with  the  land,  and  became  obliga' 
tory  upon  its  assignee.— Keidsville  &  S.  B.  B. 
Co.  T.  Baxter,  79  S.  E.  187. 

IV.  actiohb  fob  bbeaoh. 

1 1 14  (Ga.App.)  The  petition  in  an  action  tat 
breadi  of  covenants  in  a  deed  held  not  demur- 
rable on  the  ground  that  it  set  out  covenants, 
conditions,  and  agreements  different  from  those 
in  the  attached  deed.— Beidsville  &  S.  £.  B,  Co. 
T.  Baxter,  79  S.  E.  187. 

S  1 1 9  (Ga.App.)  In  a  suit  against  a  grantee 
and  its  assignee  for  breach  of  a  covenant  run- 
ning with  the  land  and  requiring  the  location 
of  a  railroad  station  at  a  certain  point,  a  deed 
executed  by  the  grantee  to  ite  assignee  subse- 
quently to  the  filing  of  the  auit  held  properly 
admitted  in  evidence,  where,  before  toe  com- 
mencement of  the  suit  the  assignee  was  in  pos- 
session and  control  oi  the  property. — Beidsville 
ft  S.  E.  R.  Co.  V.  Baxter,  TO  S.  E.  187. 

{  134  (Ga.App.)  Under  conflicting  evidence  in 
an  action  for  preach  of  a  railroad  company's 
covenant  to  construct  a  side  track  and  erect  a 
warehouse,  the  questions  whether  a  spur  track 
was  a  side  tiaclL  and  whether  the  placing  of  a 
box  car  near  the  spur  track  after  the  com- 
mencement of  the  suit  was  the  construction  of 
a  warehouse  within  the  covenant,  held  for  the 
^ur|.— Beidsville  &  3.  E.  B.  Ca  t.  Baxter,  79 

1 1 35  (Ga.App.)  Under  lie  efvidence  in  an  a<^- 
tion  for  breach  of  a  railroad  company's  cove- 
nant to  construct  a  side  track  and  erect  a  war»> 


house  at  a  certain  point,  an  instruction  on  the 
liability  of  a  defendant  company,  which  bad 
taken  over  the  property  pursuant  to  a  contract 
of  consolidation  with  the  defendant  covenantor, 
held  not  erroneous.— Beidsville  &  S.  B.  B.  Go.  r. 
Baxter,  79  a  E.  187. 

CREDIBILITY. 

See  Witnesses.  H  311.  33a 

CREDIT. 

See  Owpoiaflons,  {  484. 

CREDITORS. 

See  Fraudulent  Conveyances. 


CREDITORS'  SUIT. 

ind  Bnor,  }  1178;  Co 

CRIMINAL  UW. 


See  Avpeal  and  SMor,  }  1178;  Corpontlona.  { 
667. 


See  Arrest,  |  63;  Arson;  Assault  and  Batteir; 
Bail.  S  76;  Banks  and  Banking,  H  d,  ^: 
Bastards;  Burglary;  Constitntioiuu  Iaw,  { 

203;  Contempt;  Convicte;  Disorderly  House; 
E>mbez2lement;  Extradition;  False  Pretenses ; 
Forgery;  Fornication;  Fraud,  i  68;  Gam- 
ing, |§  71,  75;  Oraad  Jury;  Incest;  Indict- 
ment and  Information ;  Intoxicating  Uqnors. 
§132;'  Jury;  Larceny;  Licenses;  Master  and 
Servant,  I  67;  Municipal  Corporations,  |f 
592,640,642;  Obstracting  Justice ;  Perjury; 
Rape;  Beceiving  Stolm  Goods:  SalMt_i481; 
Statutes,  i  241;  Trespan,  U  76-88;  Vagran- 
cy; Weapons. 

I.  WATPBE  AHP  ELEMEWTl  OT 
CBLOOi  AltDDEFEHSES  ZX 
OBXEBAA. 

S  13  (N.C.)  The  Constitution  not  having  de- 
fined petty  misdemeanors,  it  was  competent 
for  the  L^slature  to  define  the  offenses  which 
should  be  so  classified,  provided  the  punishment 
prescribed  therefor  was  not  that  prescribed  for 
felonies.— State  v.  Uyman.  TO  S.  R  284. 

!  20  (Ga.App.)  A  criminal  intent  is  an  essea- 
tial  ingredient  of  a  crime.— Cosper  v.  State,  TO  S. 
K.  94. 

S  27  (N.C.)  That  the  Legislature  calls  an  of- 
fense a  petty  misdemeanor  does  not  make  it  so, 
when  the  punishment  prescribed  makes  it  a. 
felony.— State  v.  Hyman.  TO  S.  E.  284. 

m.  PABTIES  TO  OWFEnSBL 

I S9  (GaJipp.)  Where  two  or  more  parties, 
either  with  or  without  a  common  cause  or 
quarrel,  act  with  a  common  intent,  and  joint- 
ly commit  an  unlawful  act,  each  is  chargeable 
with  criminal  responsibility  for  the  acta  of  all 
the  others.— Pope  v.  State,  79  S.  E.  909. 

i  67  (Ga.App.)  A  "principal  in  the  second  de- 
gree" is  a  person  who  Is  present,  aiding  uid 
abetting  the  act  to  be  done. — Pom  t.  State, 
79  S.  B.  909. 

IV.  JimisDxonoK. 

{  88  {Ga.App.)  A  defendant,  chaiged  with  vi- 
olating Acta  1907,  p.  121  (codified  in  Civ.  Code 
1910,  K  1661,  16^;  Pen.  Code  1910.  {  459), 
as  to  the  sale  of  narcotic  drugs,  can  be  prose- 
cuted in  a  cf^  court  having  Jnrlsdictlon  of 
misdemeanors,  by  accusation  filed  therein,  as 
well  as  by  indictment  transferred  thereto  from 
the  superior  court. — Cooper  v.  State,  79'  S.  E. 
908. 

f  90  (N.C.)  Perjury,  being  punishable  by  im- 
prisonment in  the  state's  prison  under  Bevisal 
1905,  i  3616,  is  a  felony,  and  therefore  not 
within  the  jarisdiction  of  the  Ed^cunbe.  re- 
corder's court,  under  Pub.  Loc.  Xaws  1911, 
c.  472,  Kiving  it  jurisdiction  of  oflhnses  below 
the  grade  of  felony,  declared  pettr  misdemean- 
ors.—State  T.  Hyman,  TO  S.  SL  284. 
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i  101  (W^Va.)  Tbat  tbe  derk  of  the  eximiiial 
court  prematareW  certifled  a  murder  case  to  the 

circait  conrt  did  not  deprive  the  circuit  conrt 
of  jurisdiction,  where  Acta  191L  c  12,  1  2, 
abolishing  such  criminBl  conrt,  had  operated 
to  effect  such  transfer  and  cIto  the  eizcnit  conrt 
inrisdicdon  at  the  time  oT  trial.— State  t.  Kd- 
wardfl.  79  S.  B.  1005. 

vmnra, 

<B)  Oliaiiffe  of  Teniiei 

S  130  (Ga.)  A  petition  for  a  change  of  venae 
had  to  he  based  aoiely  upon  the  ground  that 
an  impartial  jur^  could  not  be  obtained  in 
tbe  county  in  which  the  crime  was  alleged  to 
have  been  oommltted.— Coleman  T.  George,  79 
S.  B.  643. 

Vn.  rOBMEB  JEOPARDY. 

S  176  (Oa-App.)  Until  the  jurors  have  been 
impaneled  and  sworn,  a  case  is  not  "submitted" 
to  the  jury,  within  Pen.  Code  1910,  S  982,  au- 
thorizing the  entry  of  a  nolle  pxoaequl  at  any 
time  betore  sabmisdon.— Fortson  t.  State,  79 
S.  E.  746. 

A  nolle  pTOseqni  may  he  entered  xmder  Pen, 
Code,  I  982,  where  the  jurors  tiave  not  lieen 
sworn,  though  they  have  been  atriclwn  and  have 
taken  thdr  seats  in  the  jury  box.— Id. 

IX.  ABBAXOKMEKT  AlfD  PI^EAS,  AKD 
irOIiUB  PROSEQUI  OR  DISOOH- 
TIMVANOE. 

S  269  <Ga,App.)  At  common  law  a  personal 
plea  was  necessary  on  arraignment  in  a  crimi- 
nal case,  but  under  Pen.  Code  1910,  }  971,  the 
plea  of  defendant  m^  be  made  by  us  attorney, 
and  where  accused  interposes  no  objection  to 
such  plea  he  is  bound  thereby.— Bearden  t.  State, 
79  S.  E.  79. 

8  274  (Ga.App.)  A  plea  of  guilty  may  be  with- 
drawn as  a  matter  of  right  befure  sentence,  and 
after  sentence  on  meritorious  grounds  in  the  dis- 
cretion of  the  trial  court.— Bearden  v.  State,  79 
S.  E.  79. 

§  278  (Ga.App.)  All  objections  affecting  the 
incompetency  of  a  grand  juror,  other  than  such 
as  disgoaiify  him  to  serve  in  any  case,  must  be 
taken  oy  challenge,  and  not  by  plea  in  abate- 
ment.—Barlow  V.  State,  79  S.  E.  93. 

It  is  not  good  ground  for  plea  in  abatement  to 
an  indictment  for  murder  that  a  meml>er  of  the 
grand  jury  was  a  nephew  of  the  deceased.— Id. 

§281  (Va.)  Where  a  plea  in  abatement  (s 
filed  to  an  indictment,  the  commonwealth  may 
demur  or  reply,  but  it  cannot  do  both.— 
Mullins  V,  Commonwealth,  79  S.  E.  324. 

{  S82  (Va.)  The  commonwealth  may  demur  or 
reply  to  a  plea  in  al)atement,  but  it  cannot  do 
both.— MnHlns  v.  Commonwealth,  79  S.  10.  S24. 

X.  EVIDEKOE, 

(A)  J«dlela,l    notio«,    PrcsampttoMSi  kmA 

Bnrdcn  of  Proof, 

i304  (Ga.App.)  The  Court  of  Appeals  will 
e  judicial  notice  that  the  Georgia  Southern 
&  Florida  Railway  Company  is  a  corporation 
chartered  under  the  laws  of  Georgia.^Tme- 
heart  v.  State,  79  S.  B.  76S. 

i  308  (Ga.App.)  The  term  "presumption  of  in- 
nocence is  not  synonymous  with  tbat  of  "rea- 
Bonahle  doubt" ;  the  presumption  referring  to  a 
substantive  right  in  tbe  nature  of  evidence,  and 
the  phrase  "reasonable  doubt"  applying  to  the 
degree  of  proof  necessary  to  oroduce  mental  con- 
viction.—Butts  v.  State,  79  S,  £,  87, 

f  308  (Ga.App.)  Where  an  act  is  egnidly  sub- 
ject to  two  constructions,  tba  one  indicative 
ot  guilt,  the  other  consistent  with  innocence,, 
the  latter  must  be  adopted,— Johnson  t.  State, 
79  S.  E.  524. 

§317  (N.C.)  Failure  of  accused  to  testify 
in  a  criminal  case  slionld  not  be  used  against 


him,  and'  ihonld  not  be  considered  to  his  prej- 
udice.—State  V.  Smith,  79  S.  E.  979. 

1325  (Oa.App.)  The  presumption  that  every 
man  knows  the  law  will  be  subordinated  to  the 
presumption  of  innocence  in  the  case  of  one 
prosecuted  for  an  offense  growing  out  of  mat- 
ters of  civil  contract,  such  as  a  trespass  on  land, 
and  the  question  of  intent  and  knowledge  will 
be  left  to  the  consideratim  of  the  jury.— Hayes 
V.  State,  79  S.  B.  761. 

$335  (Ga.App.)  Where  accused  was  charged 
with  defrauding  a  certain  corporation,  and  the 
offense  was  committed  more  than  two  years 
before  the  accusation,  and  it  was  alleged  that 
it  was  unknown  to  the  corporation  until  within 
tbe  two  years,  the  burden  was  on  the  state  to 
show  such  fact— Williams  v.  State,  79  S.  E. 
207. 

Where,  to  relieve  an  accusation  from  the  bar 
of  limitations,  an  exception  to  the  statute  la  al- 
leged,  the  bnxden  is  on  tbe  state  to  prove  tt— Id. 

(C)  Otliev  Offenaea,  ud  Obaracter  of  A«- 

1 369  (Ga.App.)  Testimony  of  the  justice  of 
the  peace,  who  issued  the  warrant  upon  which 
an  accusation  was  based,  that  he  had  informa- 
tion that  accused  had  been  convicted  before, 
was  inadmiasihle  as  evidence  of  another  of- 
fense.—Cooper  V.  State,  79  S.  B.  908. 

{376  (Ga.App.)  Testimony  of  the  justice  of 
the  peace,  who  issued  the  warrant  upon  wtiich 
an  accusation  was  based,  that  he  had  informa- 
tion tbat  accused  had  ueen  convicted  before, 
was  improperly  admitted,  since  it  put  the  char^ 
acter  of  accused  in  issue, — Cooper  t.  State,  79 
S.  E.  90S. 

(D)  Mstertellty  and  Comveteaex  Im  Cten- 

§381  (Ga.App.)  Evidence  of  good  character 
may  of  itself  be  sufficient  to  create  a  reaaonable 
doubt  and  produce  an  acquittal.— Taylor  t. 
State,  79  S.  E.  924. 

Proof  of  ^ood  ctiaracter  may  of  itself  anni- 
hilate a  plain  case  of  guilt  by  discrediting  and 
impeaching  the  testimony  upon  which  the  con- 
clusion of  guilt  is  necessarily  based. — Id. 

S  393  (Ga.App.)  In  a  prosecution  for  keeping 
whisky  lor  illegal  sale  in  violation  ot  a  munic 
ipal  ordinance,  evidence  that  defendant's  valise 
contained  whisky  was  properly  admitted,  where 
he  voluntarily  disclosed  tbe  contents  of  the 
valise— Weatfaerington  v.  State,  79  S.  B.  24a 

(B|  Best  aad  Beeendarx  and  Demonstni^ 

tlTo  Evldenee. 

1 400  (Ga.Apy.)  Parol  evidence  of  the  con- 
tents of  a  plea  in  a  civil  case,  and  of  the  judg- 
ment rendered  therein,  was  improperly  admitted, 
where  it  did  not  appear  that  the  records  had 
been  lost  or  destroyed,  or  were  otherwise  in- 
accessible.—Duke  V.  State,  79  S,  E.  861. 


(F)  Admli 


IB,  DeelaHtloBs,  and  Hear- 
mmy. 

§$4I9>420  (6a.App.)  Testimony  of  the  Jus- 
tice of  the  peace,  who  issued  the  warrant  upon 
which  an  accusation  was  based,  that  he  had  in- 
formation that  accused  had  been  convicted  be- 
fore, was  improperly  admitted,  since  it  waa 
hearsay.— Cooper  v.  State,  79  S.  E  908. 

(G)  Aets   and  Deolaratloaa  of  Couylra^ 
ton  and  Codefendanfa. 

S  422  (Ga.)  On  a  joint  trial  of  a  husband  and 
wife  for  murder,  the  wife's  statement,  not  osder 
oath,  that  she  killed'  deceased  couM  not  be  tak- 
en as  evidence  in  favor  of  ber  husband.— Iiynn 
V.  State,  79  S.  B.  29. 

S  422  (N.C.)  One  of  two  defendants  jointly  on 
trial  for  murder  cannot  object  tbat  declarations 
of  his  codefendant  were  made  while  in  custody 
and  under  duresse-State  v.  Cobb,  79  S.  B.  418, 
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{424  (S.C.)  On  the  trial  of  a  man  and  a 
woman  for  fornication,  the  woman's  admissions 
to  the  depu^  sheriff  when  arrested  could  not 
be  considered  as  evidence  against  the  man. — 
State  T.  Wade,  79  S.  E.  106. 

S  427  (Ga.)  A  conspiracy  between  two  defend- 
ante  to  commit  the  murder  charged  may  be 
shown  b;  circumstantial  evidence,  as  well  as 
by  direct  testimony.— Lynn  v.  State,  79  S.  B. 


Where,  in  the  joint  trial  of  two  persona  for 
murder,  the  state  relied  on  circumstantfal  evi- 
dence and  the  existence  ot  a  conspiracy,  a  let- 
ter admitted  to  have  been  wiittea  jointly  by  the 
defendants  to  the  deceased  held  admissible,  as 
tending  to  show  a  oonsi^racy  between  than.— Id. 

(I)  OpIntOB  BSvldanee. 

f  448  {Ga.App.)  In  a  prosecQtfon  tor  viola- 
tion of  Pen.  Code  1910.  S  715,  a  witness'  tes- 
timony merely  that  defendant  "took  an  affida- 
vit" should  have  been  excluded  as  opinionative. 
—Johnson  v.  State,  79  S.  E.  524. 

8  493  (Ga.App.)  Testimony  of  a  deputy  aher- 
iff  that  he  snw  defendants  playing  and  betting 
for  money  held  sufficient  to  sustain  a  conviction, 
where  the  witness  was  not  cross-examined,  as 
against  an  objection  that  it  was  a  mere  conclu< 
slon  ot  the  witness.— Currr  v.  State,  79  S.  B. 
771. 

(K)  Confeaslona. 
8528  (Ga.App.)  Under  Pen.  Code  1910,  S 
1037,  providing  that  the  confession  of  one  joint 
offender  made  after  the  enterprise  is  ended  is 
admissible  only  against  himself,  it  was  error 
to  admit  in  evidence  the  pleas  of  guilty  of  de- 
fendants jointly  indicted  with  accused  on  trial 
^assault  and  battery.— Oray  v.  State,  79' S.  E. 

I  535  (Ga.App.)  To  authorize  a  conviction  of 
arson,  the  corpus  delicti  must  be  established, 
independently  of  the  confession  of  the  accused. 
—Sims  V.  State,  79  S.  B.  1133. 

CH)  WelflTbt  and  SaBclener. 

{ 552  (Ga.App.)  To  warrant  conviction  on 
circumstantial  evidence,  the  proved  facts  must 
not  only  be  consistent  with  the  hypothesis  of 
guilt,  but  inconsistent  with  every  other  reason- 
able hypothesis.— Flannigan  v.  State,  79  S.  EL 
745. 

f552  (Ga.App.)  GlrcnmstaDtlal  evidence  may 
support  a  conviction.— DoDglas  v.  State,  79  S. 
E.  1134. 

SS52  (S.O.)  Where  the  circumstantial  evl- 
dence  was  not  inconsistent  with  accused's  inno- 
cence, it  does  not  warrant  a  conviction,  as  they 
must  exclude  every  other  reasonable  hypothesis 
except  that  of  guilt.— State  v.  Wade,  79  S.  E. 
106. 

S  553  (Ga.App.)  The  jury  may  believe  the  tes- 
timony of  a  sinf^le  witness,  though  it  is  contra- 
dicted by  the  testimony  of  several  witnesses,  and 
though  testimony  is  introduced  snfficient  to  im- 
peach him.  if  bellevedr-OMk  t.  State,  79  S.  B. 

856t  (Ga.App.)  The  presumption  ot  innocence 
Is  affirmative  proof  in  behalf  of  one  accused  of 
crime,  and  places  on  the  prosecution  the  burden 
of  rebutting  it  by  proof  of  guilt  beyond  any  rea- 
sonable doubt.- Butts  V.  State.  79  S.  B.  87. 

I  562  (Ga.App.)  A  bare  saspldon  of  jgnilt  is 
not  snfficient  to  support  a  conviction.— Williams 
V.  State,  79  S.  E.  763. 

1 572  (Ga.App.)  To  establish  an  alibi,  the 
evidence  must  exclude  the  possibility  of  de- 
fmdant's  presence  but  need  not  eetabllsli  the 
impossibility  of  his  presence  beyond  a  reason- 
able doubt.— Evans  v.  State,  79  S.  E.  916. 

XI.  TIME  OF  TRIAI.  AND  CONTIir- 
UANOE. 

1 594  (Ga.App.)  Where  the  showing  for  a 
continuance  in  a  criminal  case  was  in  all  re- 
spects regular,  and  the  testimony  ct  tiie  absent 


witness  waa  vitally  material  to  the  defense, 
refusal  to  grant  a  eontinoance  waa  error.— 
Morgan  t.  State,  79  S.  B.  247. 
|S94  fGa.App.)  A  motion  tot  a  cmtinoaiiee 

for  an  absent  witness  for  defendant  should  not 
be  overruled,  though  there  be  othes  witnesses 
on  the  same  issue,  where  testimony  of  the  ab- 
sent witness  Is  vitally  important  to  tiie  disproof 
of  defendant's  gullL  and  due  diligence  la  abowiL 
— Britt  v.  State,  79  S.  E.  859. 

§  594  (N.OJ  Refusal  of  a  continuance  for  ab- 
sence of  a  witness  who  was  a  fugitive  from  jus- 
tice, by  whom  accused  expected  to  prove  tiiat 
he  was  under  the  influence  of  cocaine  at  the 
time  of  the  homicide,  was  not  error,  where  he 
claimed  that  he  could  prove  the  fact  by  otlier 
witnesses,  whom  he  did  not  call- State  t.  Dan- 
iels. 79  S.  B."  963. 

I  603  (Ga.)  A  motion  for  continuance  for  an 
absent  witness  was  properly  denied,  there  being 
no  showing  that  be  resided  in  the  county  in 
which  the  rase  was  pending,  or  even  in  the  state. 
—Allen  T.  State,  79  S.  B.  29. 

Xn.  TBUXb 

(A)  PrellmiBmrr  Pvoeeedlmaa. 

f622  (S.O.)  The  nature  of  the  otfenae  does 
not  prevent  a  severance  in  the  trial  of  the  par- 
ties to  a  single  act  of  fornication.- State  t. 
Wade,  79  8.  B.  106. 


(B)  Oo«nM 


Id  Gottdnet  of  Tefal  la  Gea- 
cral. 


i  633  (N.C.)  The  mode  of  condueting  the  trial 
is  in  the  discretion  of  the  trial  judge.— State  t. 
Cobb,  79  S.  E.  419. 

S  636  (Gb.App.)  An  accused  has  a  right  to  be 
present  in  person  and  to  be  remesented  by  his 
attorney  during  every  stage  <a  his  trial  fnua 
arraienmeut  to  verdict- Miller  v.  State,  79  S. 
B.  232. 

1641  ((3a.)  Refusal  to  permit  counsel,  ap- 
pointed to  represent  accused  on  a  trial  for  mur- 
der, more  than  ten  minutes  to  confer  with  him 
before  entering  upon  the  trial  held  violative  of 
the  constitutional  guaranty  of  "bene6t  of  coun- 
sel" (Const,  art  1,  8  1.  par.  6  [Civ.  Code  1910, 
I  6361]).- Beliford  v.  State,  79  S.  B.  1128. 

1655  (Ga^pp.)  A  trial  jndM's  intimation  of 
an  opinion  on  the  existence  m  a  material  fact, 
when  made  In  a  question  propounded  by  him,  is 
gronnd  for  reversal,  under  Fen.  Code  1910,  § 
1058,  and  Civ.  (3ode  1910,  |  4868.— Cox  v.  State. 
79  S.  E.  909. 

{656  (Ga.App.)  The  presiding  Judge  may 
properly  question  a  witness  as  to  a  transaction 
under  investigation  in  a  criminal  case,  but 
for  him  to  intimate  an  opinion  by  such  ques- 
tions is  repngoant  to  Pen.  Code  1010,  i  1058,  as 
a  direct  statement  of  opinion.r-Hnipnj  v.  Statfc 
79  S.  B.  228. 

(C)  ReMptloB  of  Brldeam. 

1 665  (Ga.App.)  The  manner  of  the  enforce- 
ment of  a  right  accorded  by  Pen.  Code  1810,  | 
1043,  to  either  party  to  require  the  sequestra- 
tion of  witnesses  rests  largely  within  the  trial 
court's  discretion.— Hudgins  v.  State,  79  8.  E. 
367. 

In  enforcing  the  right  accorded  by  Pen.  Code 
1910,  I  1048,  to  either  party  to  zequize  seques- 
tration of  witDessea,  It  was  not  error  to  permit 
the  prosecutor  to  remain  In  the  ooartrotan 
throughout  the  trial— Id. 

$673  (N.C.)  While  tiie  dedarations  of  two 
defendants  jointly  on  trial  for  murder  were  ad- 
missiblC'only  as  against  the  party  making  them. 
It  was  not  error  to  admit  them  where  the  jury 
were  instructed  that  th^  were  incompetent  as 
to  the  other  defendant— State  v.  Cobb,  79  S. 
E.  419. 

f  683  (Ga.App.)  It  Is  error  to  refuse  to  permit 
accused  to  make  a  supplemental  statement 
strictly  in  rebuttal  of  an  alleged  cwfession  not 
idiown  upon  the  ateta**  case  in  diief  but  re- 
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■erred  and  introduced  as  new  matter  after  ac- 
cosed  bad  made  bis  atatement— dnmona  t. 

State,  79  S.  E.  216. 

(D)  Objections  to  BTldeaee.  Motions  to 
Strike  Oat.  and  Uxooptloo*. 

5  6951/2  [New,  vol.  17  Key-No.  Serifea]  (Ga.) 
Failure  of  the  coart  to  rule  upon  an  objection  to 
tbe  evidence  la  equivalent  to  overruling  tbe  ob- 
jection.—lijnn  T.  State,  79  S.  E.  29. 

<BI)  Arsnments  mod   Condnot  of  Coonaol. 

S  723  {Ga.App.)  Where  the  language  of  the 
Bolicitor  general  in  hia  argument  was  highly  In- 
flammable, and  calculated  to  prejudice  the  jury 
against  defendant,  and  not  warranted  by  the 
evidence,  the  court  should  have  declared  a  tnie- 
trial,  or  admonished  the  jury  to  disregard  such 
language.— Manning  v.  State,  79  S.  £.  905. 

g730  (N.C.)  The  remark  of  the  judge  that 
defendant  conld  deny  it  in  reply  to  tbe  unsound 
argument  of  defendant's  counsel  that  in  an- 
alogy to  Revlsal  1005,  §  1631,  a  conversation 
between  defendant  and  one,  with  whose  murder 
he  was  charged,  was-  incompetent,  and  no  one 
conld  deny  the  truth  of  witness'  statement,  was 
not  improper.— State  t.  Shelton,  78  S.  B.  883. 

(F)  PrOTlMoe  of  Ovart  and  Javy  la  Gen- 
oval. 

§  738  fOa.App.)  The  aneatlon  of  intent  rests 
ultimately  with  the  jury.— Coaper  t.  State,  79 

8.  E.  94. 

S  762  (Ga.)  An  inatruction  that  the  fact  tliat 
the  woman  alleged  to  have  been  raped  made  com- 
plaints is  evidence,  but  the  particulars  of  the 
complaint  cannot  be  shown,  is  not  an  expression 
of  opinion  on  the  facts.— Allen  v.  State,  79  S. 
E.  29. 

1762  (Ga.App.)  Where  the  evidence  shows 
that  accused  was  drunk  when  he  committed  the 
crime,  an  instruction  that  voluntary  drunken- 
ness was  no  excnae  Is  not  objectionable  as  an 
expression  of  opinion.— Brown  v.  State,  79  S. 
E.  177. 

{762  (Ga.App.)  In  a  prosecution  for  volun- 
tary manslaughter  by  the  unlawful  administer- 
ing  of  morphine,  an  instruction  that  the  offense 
waa  complete  if  accused  intended  to  administer 
the  morphine  and  death  resulted  was  not  ob- 
jectionable as  an  expression  of  opinion  of  ac- 
cused's guilt.—Sitver  v.  State,  79  S.  E.  919. 

IS  763,  764  (Ga.)  An  instruction  that  the  tes- 
timony of  a  detective  or  person  interested  or 
prejudiced  should  be  scanned  with  care  was  prop- 
erly refused ;  tbe  weight  of  testimony  and  cred- 
ibility of  witnesses  being  exclusively  for  the  jn- 
ry.— Lynn  v.  State,  79  S.  E.  29. 

SS763,  764  (Ga.App.)  In  a  prosecution  for 
voluntary  manslaughter  by  the  unlawful  admin- 
istering of  morphine,  an  Instruction  that  the 
offense  was  complete  if  accused  intended  to  ad- 
minister the  morphine  and  death  resulted  was 
Dot  objectionable  as  invading  tbe  province  of 
tbe  jury.— Silver  v.  State,  79  S.  EL  6l9. 

H  763.  764  (N.C.)  Part  of  a  charge,  consider- 
ed with  what  preceded  and  followed,  held  not 
a  reference  to  tne  testimony  of  defendant's  par- 
ents but  a  proper  warning  of  tbe  jury  against 
being  induenced  by  ^mpatby  for  either  side. — 
State  V.  Fogleman,  79  8.  E.  879. 

§5  763,  764  (S.C.)  Where  It  was  undisputed 
that  defendant  killed  deceased,  and  also  that 
the  killing  was  either  in  self-defense  or  murder, 
a  charge  that  tbe  law  of  self-defense  arises 
out  of  necessity,  and  "right  there  ia  the  pivotal 
point  in  the  case,"  was  not  erroneous  as  a 
charge  upon  the  facta.— State  t.  Spears,  79  8. 
B.  316. 

(O)  Meoeasitrr  R^qalaltes,  and  Bafllolencr 
of  luMtrQctloaa. 

|77S  (Ga.App.>  An  Instruction  requiring  de- 
fendant to  establish  tbe  defense  of  alibi  to  the 


exdnaion  o(  a  reaaonable  doubt  Md  eRoneous. 
—Evans  v.  State,  79  S.  St.  916. 

$778  (S.G.)  A  charge  in  a  prosecution  for 
homicide  that,  if  evidence  showed  beyond  a 
reasonable  donbt  that  defendant  killed  deceased, 
then  the  burden  ablfted  to  defendant  to  explain 
the  killing,  held  not  exroneoua  under  the  fiEuits. 
—State  V.  Spears,  79  S.  E.  315. 

I  779  (Ga.)  That  no  conspiracy  was  charged 
in  a  joint  indictment  of  two  defendants  for  mur- 
der did  not  make  it  error  to  ^ive  a  correct  in- 
struction on  conspiracy,  where  there  was  evi- 
dence to  authorize  such  charge.— Lynn  v.  State, 
79  S.  E.  29. 

1 781  (Ga.)  Evidence  that  accused  stated, 
just  after  the  shooting,  that  he  had  got  one 
man  "falling  on  his  knees  now,"  held  to  au- 
thorize an  instruction  as  to  Uie  sufficiency  of 
confessions  to  warrant  a  conviction. — Webb  v. 
State,  79  S.  E.  1126. 

8  782  (Ga.App.)  An  instruction  that  the  ob- 
ject of  legal  investigation  is  not  to  ascertain  the 
troth  to  an  absolute  certainty,  which  is  not 
witiiin  the  range  of  legal  investigation,  is  not  er- 
roneous.— Flannigan  v.  State,  79  S.  E.  745. 

^  782  (Ga.App.)  It  was  error  to  instruct  that 
evidence  touching  the  good  character  of  accused 
could  warrant  an  acquittal  only  in  connection 
with  other  evidence.— Taylor  v.  State,  79  S.  E. 
924. 

782  (N.C.)  Under  Pub.  Laws  1913,  c.  44. 
maUng  possession  of  more  than  one  gallon  of 
spirituous  liquors  prima  facie  evidence  of  a 
violation  thereof,  the  jury  is  not  required  to 
convict  on  such  evidence,  nor  does  the  statute 
change  the  burden  of  proof,  and  it  was  therefore 
error  to  charge  tha^  possession  having  been 
shown,  it  was  accused's  duty  to  show  by  the 
greater  weight  of  the  evidence  that  he  did  not 
have  the  liquor  for  purposes  of  sale. — State  v. 
WUkerson,  79  S.  E.  888. 

S  784  (Ga.App )  Where  the  guilt  of  defendant 
la  whoUy  dependent  on  circumstantial  evidence 
the  jury  should  be  Instructed  that,  if  the  proved 
facts  are  consistent  with  innocence,  defendant  ia 
entitled  to  an  acqnlttaL— Allen  v.  State,  79  S. 
E.  769. 

g  784  (Ga.App.)  Where  th«  nilt  of  accused 
rests  entirely  upon  circumatantTal  evidence,  fail- 
ure to  charge  on  the  law  relating  to  such  char- 
acter of  evidence  la  erroneous. — Kincald  v.  State, 

79  S.  B.  770. 

S  784  (Ga.App.)  A  charge  containing  the  -in- 
terrogation, there  auy  other  reasonable 
bypothesia  or  explanation  of  the  existence  of 
all  the  facta  that  is  consistent  with  the  inno- 
cence of  tbe  accused?"  was  not  erroneous  as 
excluding  the  possibility  that  If  some  of  the 
circumstances  reUed  on  by  tbe  atate  were  un- 
true, an  acquittal  might  follow.— Douglaa  v. 
State,  79  S.  E.  1134. 

§  785  (Ga.)  An  instruction  on  impeachment 
in  a  criminal  case  should  embrace  all  tbe  meth- 
ods of  impeachment  so  far  as  authorized  by  tbe 
evidence.— Webb  v.  State,  79  S.  E.  1126. 

S  785  (N.C.)  A  charge  as  to  the  duty  of  the 
Jury  in  considering  the  testimony  of  defendant's 
parents,  relative  to  the  question  of  bias  aad 
weight  to  be  given  their  bwtimony,  held  proper. 
—State  V.  Fogleman,  79  S.  E.  879. 

{786  (Ga.App.)  A  charge  In  the  language  of 
the  statute  in  reference  to  accused's  statement 
at  the  trial,  that  the  jury  might  believe  the 
statement  in  preference  to  the  sworn  testimony 
"provided  you  believe  it  to  be  true,"  was  not 
objectionable  on  account  of  the  use  of  tbe  quot* 
ed  words.— Smith  v.  State,  79  S.  E.  764. 

S  786  (Ga.App.)  A  charge  that  tbe  prisoner's 
statement  under  oath  should  have  such  weight 
and  effect  as  the  jury  sees  fit  to  give  It,  and 
the  jury  may  believe  it  in  preference  to  the 
sworn  testimony  in  the  case,  was  not  erroneous. 
—Douglaa  v.  State,  79  8.  B.  1134. 
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S  786  (N.C.)  A  charge  aa  to  the  duty  of  Bcra- 
tinizing  the  testimony  of  defendant  and  the 
weight  to  he  given  his  testimony  held  correct- 
State      Fogleman,  79  8.  E.  879. 

1 809  (Oa.App.)  An  instructioQ  that,  when  the 
Jury  "have  reached  a  conviction  under  the  evi- 
dence" and  the  law,  they  must  write  it  in  their 
verdict,  the  use  of  the  word  "conviction,"  taken 
in  connection  with  tbe  context,  conld  not  have 
misled  the  jury  to  believe  that  the  court  had 
reference  to  the  conviction  of  accused,  rather 
than  to  the  conviction  in  their  own  minds. — 
Flannigan  v.  State,  79  S.  B.  746. 

8  814  (Ga.App.)  Where  it  was  not  disputed 
that  the  crime,  if  committed,  was  committed 
v/itliin  two  years,  failure  to  instruct  that,  to  sus- 
tain a  conviction,  the  crime  must  have  be«n  com- 
mitted within  ttie  limitation  period,  was  not 
error.— Cook  v.  State.  79  S.  E.  87.  ' 

S8I4  (Ga.App.)  In  a  prosecution  for  the  sale 
of  narcotic  drugs,  in  violation  of  Acts  1907,  p. 
121,  aa  codified  in  Civ.  Code  1910,  H  16S1,  1<352, 
and  Pen,  Code  1910,  {  459,  it  was  error  to  in- 
struct the  jury  to  find  defendant  guilty  if  he 
sold  the  drugs  to  the  person  named  in  the  ac- 
cusation or  "to  any  one  else"  within  the  last 
two  years.— Cooper  v.  State,  79  S.  K.  908. 

§814  (Ga.App.)  Where  there  was  no  evidence 
that  accused  confessed,  the  judge  was  not  re- 
quired to  instruct  upon  the  subject  of  admis- 
sions and  confessions. — Cox  State,  79  S.  E, 
909. 

S  822  (Gaj^pp.)  In  a  prosecution  for  uttering 
a  forged  certificate  of  stock  with  intent  to  de- 
fraud a  bank,  an  instruction  to  convict  if  the 
paper  was  uttered  "with  Intent  to  defraud  any 
person"  was  not  erroneous,  where  the  charge  as 
a  whole  predicated  conviction  on  an  intent  to 
defraud  the  bank.— Smith  v.  State.  79  S.  K.  764. 

{823  (Ga.)  An  Instmction  which  stated  the 
law  of  accidental  kiUing  in  the  language  of  Pen. 
Code  1910,  §  40,  and  told  the  jury  not  to  find 
defendant  guilty  If  ibey  were  satisfied  from  the 
evidence  that  the  killing  was  accidental,  held 
not  erroneous,  as  destroying  the  effect  of  a  prior 
charge  on  reasonable  doubt,  when  foUowf^  by 
an  instruction  to  acquit  defendant  If  not  satis- 
fied of  his  guilt  beyond  a  reuonable  donbt. — 
Jones  V.  State,  79  S.  E.  114. 

1 823  (Ga.App.)  An  instmction,  that  when  the 

?uilt  of  aoensed  is  made  to  appear  "to  the  satis- 
action  of  the  jury"  they  may  convict  regard- 
less of  evidence  of  good  character,  was  not  er- 
roneous in  excluding  the  reasonable  doubt  doc- 
trine, where  such  doctzine  was  fully  presented 
in  other  instructions.— Smith  v.  State,  79  8.  E. 
764. 

$823  (N.C.)  Error  in  charging  that  burden 
was  on  accused  to  show  that  possession  of  liq- 
uor was  not  for  purpose  of  safe  held  not  cured 
by  a  further  instruction  directing  an  acquittal 
if  the  jury  had  a  reasonable  doubt. — State  v. 
WUkerson,  79  S.  B.  88S. 

(H)  ncqnesta    tor  IiistrBOtl«iM. 

I  824  (Ga.App.)  Failure  to  define  "felony,"  in 
an  instruction  on  the  right  to  kill  to  prevent  the 
commission  of  a  felony,  is  not  error,  in  the  ab- 
sence of  a  request  for  such  definition. — Faison  v. 
State,  79  S.  E.  39. 

{  824  {Ga.App.)  An  instruction  that  the  guilt 
of  accused  must  be  proved  beyond  a  reasonable 
doubt,  and  that  the  testimony  to  remove  the  pre- 
sumption of  innocence  must  be  such  as  to  re- 
move any  reasonable  doubt,  is  sufficient,  in  the 
absence  of  request  that  the  term  "reasonable 
doubt"  be  defined.— Cook  v.  State,  79  S,  E.  87. 

S  824  (Ga.App.)  The  court  should  have  in- 
structed a  verdict  of  not  guilty,  if  the  intent  to 
steal  was  formed  after  the  killing  of  the  cow 
taken,  where  such  instruction,  though  not  re- 
quested, was  warranted  by  the  evidence.— Hun- 
ter V.  State,  79  8.  E.  752. 

i  824  (Oa.App.)  Where,  in  a  prosecution  for 
assault  witli  intent  to  marder.  one  defense  ii 


that  defendant  was  attempting  to  prevent  an  il- 
legal arrest,  but  there  is  no  evidence  thereof 
outside  defendant's  statement,  the  court  need 
not,  in  the  absence  of  request,  instruct  on  the 
law  relative  to  resistance  of  illegal  arrest.— Tay- 
lor V.  State,  79  S.  E.  924. 

$829  (Ga.App.)  In  the  absence  of  a  request 
for  more  definite  instmctions,  on  instruction 
that  the  grand  jury  had  returned  an  indictment 
charging  defendant  with  murder,  and  that  defend- 
ant had  pleaded  not  guilty,  sufficiently  presented 
the  issue.— Faison  v.  State,  79  S.  E.  39. 

$  825  (Ga.App.)  Where  the  instmctions  were 
correct  In  the  abstract  and  ap{^icable  to  the  evi- 
dence, if  any  additional  instructions  were  de- 
sired, they  should  have  been  requested. — ^HoUia 
V.  State.  79  S.  E.  8S. 

$829  (Ga.App.)  Where  the  ju^  snbmitted 
the  contentions  of  accused,  embraced  in  a  writ- 
ten request,  in  his  instructiou  gtven,  the  denial 
of  sucn  request  was  not  erior^ — CamenKi  v. 
State,  79  3.  E.  745. 

(I)  ObJeotloM  to  Inatroctlona  or  BefwMl 
Tb«rcof,  and  BxcepMoas. 

$847  (S.C.)  A  defendant,  who  through  bis 
attorneys  pleaded  guilty  during  trial  and  made 
no  objection  to  the  charge  suDmittiiut  bis  plea 
and  stetement  to  the  jury  to  determine  wheth- 
er they  would  recommend  mercjr,  thereby  waived 
his  right  to  object  that  he  did  not  enter  tb« 
plea  in  person,  that  his  statement  was  not  a 
confession,  and  that  tiie  court  &iled  to  advise 
him  of  the  consequences  of  his  plea. — State  v. 
Vaughn,  79  S.  E.  812. 

(J)  Coatody,  Oondaet,  and  Dellberatloa* 

of  Jnrr> 

$  850  (Ga.App.)  A  depubr  sheriff,  who  is  also 
the  prosecutor,  is  disqualined  to  have  charge  of 
the  gj"g  ****  triaL— Cooper  v.  State. 

$  864  (Ga.Anp.)  Where  the  trial  judge,  upon 
going  to  the  jury  room  with  the  sheriff  to  in- 
quire if  the  jury  desired  to  be  put  to  bed.  was 
asked  bv  a  juror  aa  to  what  ne  had  charged 
witli  reference  to  the  jury's  right  to  recom- 
mend punishment  ss  for  a  misdemeanor,  and 
the  judge  stated  the  substance  of  such  charge, 
this  did  not  amount  to  a  recharge,  but  was 
equivalent  to  an  instructiou  merely  on  the 
form  of  verdict  returnable.— Miller  v.  State,  79 
S.  E.  232. 

$  865  (Ga.App.)  Where  a  jury  after  deliberat- 
ing 18  to  20  hours  requested  the  sheriff  to  ask 
the  court  to  recharge  uiem  or  order  a  mistrial, 
his  statement  that  the  judge  was  conscientious- 
ly opposed  to  miatrlal,  and  that  it  would  be  em- 
barrassing to  a^  him,  as  a  result  of  which  the 
jurv  shortly  thereafter  returned  a  verdict  of 
guilty,  amounted  to  coercion.— Benfroe  v.  State, 
79  S.  E.  758. 

(K)  Terdlot. 

$  877  (S.C.)  On  the  trial  of  a  man  and  a  wo- 
man for  fornication  with  each  other,  one  may 
be  acquitted  and  the  other  convicted.— ^tate  v. 
Wade,  79  S.  106. 

$  878  (Ga.App.)  Where  the  evidence  demanded 
a  conviction  on  twth  counts  of  the  indictment, 
a  general  verdict  of  guilty  was  propeTii^-Grcmin 
V.  State,  79  S.  E.  747. 

(L)  ValToir  a»d  Oomreetlom  of  Imwlarl- 
tie*  and  Hrrors. 

{  895  (S.G.)  A  defendant  In  a  criminal  case 
may  waive  a  constitutional  as  well  as  a  stat- 
uto^  provision  intended  for  his  beneSL— State 
V.  Vaughn,  79  S.  R  812. 

Xni,  MOTIOirs  FOB  HEW  TRIAI.  AHD 
DT  ABHEST. 

$  909  (Ga.App.)  One  who  has  filed  « J>lea  of 
guilty  cannot  move  for  a  new  trial. — Bearden 
V.  State.  79  S.  B.  79. 

$  914  (6a.App.)  That  the  afBdavit  on  wbidi 
an  accuaation  was  bwed  wai  not  vrw«riy  at- 
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tested  by  the  magistrate  is  matter  for  denmrrer 
or  motion  to  quash,  and  comes  too  late  when 
raised  for  the  first  time  in  a  motitm  fox  a  new 
trial.— Cooper  t.  State,  79  S.  B.  764. 

§9t8  (Ga.App.)  Failure  of  the  court  to  re- 
quire strict  sequestration  of  witnesses  is  not 
Ktound  for  a  new  trial,  where  it  is  not  manifest 
that  the  trial  jadse  abased  his  discretion.— 
Hndgins  t.  State.  79  S.  E.  367. 

S9t8  (Ga.App.)  Refusal  of  the  trial  jadge  to 
allow  counsel  additional  time,  under  superior 
coort  rule  6  (Oiv.  Code  1010,  I  6264),  to  argue 
a  misdemeanor  ease  will  not  be  cause  for  new 
trial,  when  the  evidence  demands  a  oonvictiwi. 
-^uinlan  v.  State,  79  S.  E.  768. 

§918  (Ga.App.)  Under  Pen.   Code  1910,  1 
105S,  an  intimation  of  an  opinion  by  the  court 
unfavorable  to  the  accused  in  the  examination 
of  witnesses  is  ground  for  a  new  triaL— Noliles 
Siate,  79  S.  E.  801. 

S92I  (Ga.App.)  In  a  prosecution  for  seUing 
"near  beer,"  a  substitute  for  intoxicating  liq- 
uors, withoat  a.  license,  it  was  not  ground  for 
new  trial  that  the  court  admitted  In  evidence 
copies  of  a  letter  from  the  Governor  to  the  at- 
torney assisting  in  the  pnraecution,  designating 
him  as  special  agent  to  collect  the  unpaid  taxes 
dne  by  "near  beer"  dealers,  and  a  letter  from 
the  attorney  to  accused  demanding  payment  of 
the  tax.— Quinlan  v.  8tate,  79  S.  E.  768. 

i  922  (Ga.App.)  The  failure  of  the  court  to 
charge  that  the  defendant  enters  upon  his  trial 
with  a  presumption  of  innocence,  which  remains 
with  him  in  the  nature  of  evidence  until  rebutted 
to  the  exclusion  of  reasonable  doubt,  requires  a 
new  trial.— Butts  v.  State,  79  S.  E.  87. 

$922  (Ga.App.)  The  evidence  as  to  alibi  not 
being  such  as  to  exclude  the  possibility  of  de- 
fendant's presence,  and  there  being  no  requeat 
for  an  instruction,  the  failure  to  charge  on  the 
defense  of  alibi  was  not  gronnd  for  a  new  trlaL 
—Gadlin  v.  State,  79  S.  E.  751. 

$  922  (Ga.App.)  An  instruction  that  the  jury 
might  recommend  defendant  to  mercy,  althougo 
they  found  him  guilty  of  a  felony,  held  not  to 
require  a  new  trial,  especially  where  the  jury 
were  told  that,  if  they  returned  a  verdict  of 
guilty  of  voluntary  manslaughter  with  a  recom- 
mendation of  mercy,  such  recommendation  could 
not  reduce  the  crime  from  a  felony  to  ft  mis- 
demeanor.—Odum  T.  State,  79  S.  E.  8.58. 

{923  (Ga.App.)  The  relationship  within  the 
prohibited  degrees  of  a  juror  to  defendant,  if  un- 
known to  the  tatter  until  after  verdict,  la  not 
gronnd  for  new  trial.— Dawson  r.  State,  79  S. 
B.74B. 

S  925/2  (Ga.App.)  The  refusal  of  the  trial 
court  on  request  to  conceal  from  the  jury,  by 
pasting  over  it,  a  verdict  of  a  previous  jury  en- 
tered on  the  bill  of  indictment  against  one 
Jointly  Indicted  with  accused  Is  not  gronnd  for 
new  trial,  being  a  matter  within  the  discretion 
of  the  trial  judge.— Kincald  v.  State,  79  S.  £. 
770. 

1929  (Ga.App.)  Where  the  jury  In  a  crim- 
inal case  requested  the  sheriff  to  ask  the  court 
either  to  recharge  them  or  order  a  mistrial,  the 
act  of  the  sheriff  in  stating  that  the  judge  was 
conscientiously  opposed  to  mistrials  was  ground 
for  a  new  trial,  wnere  shortly  after  the  making 
of  such  statement  to  the  sheriff  the  jury  re- 
turned a  verdict  of  guilty.— Henfroe  v.  State, 
79  S.  B  768. 

§935  (Ga.App.)  Where  the  evidence,  though 
conflicting,  aathorizes  a  verdict  of  guilty,  a 
new  trial  will  not  be  granted  on  thp  ground 
that  the  verdict  is  contrary  to  the  evidence. — 
Hvidgina  v.  State,  79  S.  E.  367. 

S938  (Ga.App.)  Where  defendant  was  con- 
victed on  the  testimony  of  one  witness  that  the 
offense  was  committed  in  the  presence  of  a 
third  person,  a  motion  for  new  trial,  with  af- 
Hdavita  that  such  third  person  could  not  have 
been  procured  at  the  trial,  but  could  be  pro- 


cured on  a  new  trial,  and  would  testify  that 
the  offense  was  not  committed  as  claimed, 
should  have  been  granted^Meeka  t.  State.  79 
S.  E.  744. 

S  942  (Ga.App.)  Wh^re  newly  discovered  evi- 
dence was  merely  itnpeaching,  there  was  no 
abuse  of  discretion  in  overrulii^:  such  ground 
of  niotion  for  new  triaL— -Brown  v.  State,  79  8. 
E.  177. 

§942  (Ga.App.)  Newly  discovered  evidence, 
merely  impeaching  in  character,  is  not  ground 
for  new  trial.— Williams  v.  State,  79  S.  E. 
767. 

J 945  (Ga.)  A  new  trial  was  properly  denied, 
ere  the  alleged  newly  discovered  evidence  was 
not  Buch  as  wonld  be  likely  to  produce  a  dif- 
ferent result— Jones  v.  State,  79  S.  E.  114. 

§  945  (Ga.App.)  Newly  discovered  evidence  is 
not  gronnd  for  a  new  trial  where  it  does  not 
plainly  appear  that  It  will  prol»bIy  change  the 
result- Taylor  v.  State,  79  B.  E.  862. 

1 955  (Ga.App.)  A  party  moving  for  a  new 
trial  need  not  make  up  a  brief  of  evidence 
from  the  official  stenographer's  report.— Bugg 
V.  State,  79  S.  E.  74S. 

Where  counsel  for  defendant  moving  for  new 
trial  presents  brief  of  evidence,  it  is  for  the 
judge  to  approve  or  reject  it  and  it  is  im- 
material whether  counsel  for  opposite  party 
agrees  to  the  brief  or  approves  it — Id. 

On  presentation  of  an  incorrect  brief  of  evi- 
dence, the  trial  judge  may  require  it  to  be 
corrected,  and  on  failure  so  to  do  the  judge 
may  refuse  to  approve  it  after  calling  atten- 
tion to  the  corrections  necessary. — Id. 

The  trial  judge  may  require  the  notes  of  the 
official  stenographer  to  be  written  out  at  the 
public  expense,  to  be  compared  with  the  brief 
of  evidence  presented  on  motion  for  new  trial, 
bat  cannot  require  accused  to  make  up  a  brief 
from  such  report— Id. 

XIV.  JTTSOMENT,  SENTENCE,  AND 
FINAI.  COBOnTBCENT. 

§982  (Ga.)  A  trial  judge  cannot  indefinitely 
suspend  the  Imposition  of  the  punishment  pre- 
scribed by  law  upon  a  defendant  who  has  Men 
convicted  or  has  pleaded  guilty.— Hancock  v. 
Rogers,  79  S.  E.  B58. 

That  the  city  judge  erroneously  suspended  the 
sentence  prescribed  by  law  did  not  deprive  him 
of  authority  to  subseqaeotly  impose  the  sen- 
tence.—Id. 

i  982  (N.C.)  A  court  has  power  to  suspend 
sentence  upon  one  convicted  or  pleading  guilty 
to  a  crime,  upon  reasonable  terms  and  con- 
ditions imposed  at  the  time  the  sentence  is  sns* 
pended.— State  v.  Everett.  79  S.  E.  274. 

Where  a  defendant  is  present  In  court  when 
an  order  suspending  sentence  upon  certain  con- 
ditions is  made,  and  does  not  object  thereto, 
his  assent  to  the  order  will  be  implied.— Id. 

The  payment  of  the  costs  by  one  against 
whom  sentence  had  been  suspended  on  condi- 
tion that  he  pay  the  costs  and  satisfy  the  court 
of  his  good  behavior  is  not  such  performance  of 
"the  conditions  as  to  deprive  the  court  of  power 
thereafter  to  impose  sentence  upon  ascertaining 
that  the  defendant  is  again  violating  the  law. 

— Id. 

A  condition  In  an  order  suspending  sentence 
that  the  defendant  appear  at  each  term  and 
show  that  he  had  demeaned  himself  as  a  law 
abiding  citizen  does  not  render  the  judgment 
uncertain  as  an  alternative  judgment.— Id. 

Where  sentence  had  been  suspended  during 
good  behavior,  and  was  thereafter  imposed  by 
the  courtj  after  a  hearing  at  which  testimony 
OD  both  Bides  was  heard  as  to  subsequent  viola- 
tions of  the  law  by  the  defendant,  the  sentence 
was  for  the  original  offense  and  not  for  the  sub- 
sequent conduct. — Id. 

The  suspension  of  sentence  upon  one  who 
had  pleaded  guilty  to  unlawfully  selling  intoxi- 


For  CUM  la  Dm.  Dig.  *  Am.  Dig.  Key  No.  SeriM  *  InOsxas      same  tople  and  ssctioB  f  D  NVMBBR 

Digitized  by  Google 


79  80UTHKASTSBN  BEPOBTBB 


1172 


cattnc  liqnon,  apon  condition  that  he  pay  the 
coats  and  show  good  behavior  at  each  term 
of  the  court  for  two  yean,  was  not  an  abuse  of 
the  conrfs  discretion  as  to  the  terms  upon 
which  sentence  might  be  snspended.— Id. 

S  989  (Ga.)  Where  the  city  court  judge  ei^ 
roneously  suq;>ended  the  sentence  piescrihed 
by  law,  it  was  not  a  iverequiaite  to  a  subse- 
quent impositicni  of  the  sentence  1^  him  that 
he  cail  upon  the  defendant  to  show  cause  why 
the  sentence  should  not  be  imiK)sed.^Hanoock 
T.  Rogers,  78  S.  JBL  558. 

1 1001  (GaJ  The  Judge  of  a  city  court  can- 
not suspend  execution  <d  a  sentuioe  imposed 
by  him*  except  as  incidental  to  a  renew  of  the 
judgment— Hancock  v.  Rogers,  79  8.  SL  658. 

ZV.  AFVEAX.  ASD  ER&OA,  AXt> 
CEBTIORABI. 
<A)  F«rm   of   Remedy,   JnrladletloM,  mM4 
Rlsht  of  Review. 

1 1014  (Ta.)  The  Court  of  Appeals  is  without 
Junadiction  to  entertain  an  amended  petition 
for  a  writ  of  error,  where  the  original  petition 
was  denied  on  the  ground  that  tiie  judgment 
was  clearly  right,  since  Code  1904,  f  34<i6,  pro- 
vides that  the  Court  of  Appeals  Boall  not  en- 
tertain another  petition  for  a  writ  of  error  aft- 
er rejection  on  that  ground.— Morgan  t.  Com- 
monwealth, 79  S.  E.  38S. 

I  1023  (Ga.)  Act  Aug.  21.  1811  (Laws  19U, 
p.  74),  relating  to  change  of  venue  in  criminal 
cases,  and  providing  for  a  direct  bill  of  excep- 
tions, which  "shall  operate  as  a  su[»^sedeaB," 
is  inapplicable,  in  case  of  the  denial  of  a  peti- 
tion for  a  change  of  venue,  based  solely  on 
the  ground  that  an  impartial  jury  cannot  be 
obtained  in  the  county ;  and  hence  the  denial 
of  a  motion  on  such  ground  was  a  proper  mat- 
ter of  exceptions  pendente  Ute,  and  not  of  a 
direct  bill  of  exceptions  to  the  Supreme  Coart 
—Coleman  v.  George,  79  S.  B.  543. 

I  1023  (Ga.App.)  Au  order  overruling  a  de- 
murrer to  an  indictment  is  reviewable  under 
Civ.  Code  1910,  S  6138.  authorising  a  biU  of 
exceptions  eltber  to  a  final  judgment  or  to  a 
judgment  which  would  liave  been  final  if  ren- 
dered as  claimed  by  the  excepting  party. — Leary 
V.  State,  79  S.  E.  584. 

(B)  Presentation  snd  ReaerTBtlon  in  Low- 
er Court  Of  GronndM  of  Review. 

1 1030  (Ga.App.)  A  reviewing  court  will  not 
pass  on  the  constitutionalit;  of  a  statute  un- 
less the  question  was  raised  in  the  court  below. 
— Cosper  V.  State,  79  S.  B.  94. 

{  1038  (Ga.)  Failure  to  instroct  fully  on  im- 
peachment in  a  criminal  case  is  not  reviewable, 
where  no  written  request  is  made  therefor.— 
Webb  v.  State.  79  S.  E.  1126. 

I  1038  (N.C.)  That  complaint  may  be  made  on 
appeal  of  the  trial  Judge  having  incorrectly 
stated  a  contention  of  defendant's  counsel,  coun- 
sel must,  at  the  time,  have  called  it  to  the 
court's  attention.— State  t.  Fogleman.  TO  S.  E. 
879. 

S  1058  (Ga.App,)  To  entitle  accused  to  faring 
error  from  the  overruling  of  a  demurrer  to  the 
indictment,  it  is  not  essential  that  he  except 
to  the  final  judgment  of  iionviction. — Leary  t. 
State,  79  S.  E.  584. 

Where  an  exception  is  made  to  an  interlocu- 
tory order  which  is  neither  final  nor  would 
have  been  final  if  it  had  been  rendered  as  re- 
quested by  accused,  he  must  except  to  the  final 
judgment  of  conviction  before  the  Older  is  re- 
viewable.— Id. 

S  1059  ^Ga.App.)  A  general  exception,  that  a 
statute  "is  illegal  and  void  and  contains  sub- 
ject-matter not  expressed  in  the  caption  of  said 
act,"  is  too  indefinite  to  raise  any  question  for 
review.— Myrick  v.  State.  79  S.  E.  680,  756. 

S  1063  (Ga.App.)  To  entitle  accused  to  bring 
error  from  the  overruling  of  a  demurrer  to  the 
indictment.  It  Is  not  essential  that  he  move  for 
a  new  trial.— Leaiy  t.  Statc^  79  S.  B.  684. 


(D>  Bmov*  mm*  Proeee4U«sa  H«t  *m  Bm- 

f  1092  (Ga.App^  Since  tJien  ia  no  atatnte 

authorising  the  aenice  of  a  bU  of  exceptioDs 
by  mail,  a  writ  of  error  in  a  criminal  case  will 
be  dismissed,  where  the  bill  of  exceptions  is 
certified  to  as  having  been  merely  aerred  by 
mail.— Jackson  t.  Stats,  70  S.  XL  877. 

Since  the  mere  oertiScation  of  counsel  is  not 
proper  evidence  of  service  of  a  bill  of  exceptions 
pursuant  to  Civ.  Code  1910,  {  6160,  the  writ  of 
errpr  In  a  criminal  case  will  be  dismissed 
where  the  only  evidence  of  aenloa  of  a,  bill  of 
exceptions  is  a  certificate  of  coonsd.— Id. 

S  1092  (6a.App.)  Where  no  bill  of  exceptions 
is  filed  with  the  clerk  of  the  trial  court  within 
16  days  from  the  certification  of  the  judge,  as 
requited  by  CUt.  Code  iSiO.%  6167.  the  writ  of 
error  must  be  dlsmisaed.— Haddon  t.  State.  79 
S.  E.  683. 

{  1 1 03  (GaApp.)  A  document  containing  31 

Sppewrittea  pagea,  11  of  which  contained  evi- 
enoe  in  extenw  and  narrative  form,  and  23  of 
which  were  made  up  of  questitnu  and  answers 
transcribed  from  the  reporter's  notes,  Jk-M  in- 
sufficient as  a  brief  of  the  evidence. — ^Xroehaart 
V.  State,  78  S.  E.  755. 

Where  no  sufficient  brief  of  the  evidence,  as 
required  by  CSt.  Code  1910,  |  6()93,  was  filed, 
matters  raised  in  the  motion  for  new  trial  and 
depending  on  the  evidence  could  not  be  zwiew- 
ed.— Id. 

i  1105  (QaJlpp.)  The  redtals  in  tbe  grounds 
of  tbe  amendment  to  the  motion  for  n  new 
trial,  not  being  approved  as  true  by  the  trial 
judge,  cannot  be  considered.- WilUaiaa  y.  Sute, 

79  S.  E.  767. 

1 1 120  (N.C.)  Error,  in  a  criminal  case  in  re- 
ceiving as  evidence  a  complaint  in  a  dvil  suit, 
would  not  be  reviewed  where  its  contents  were 
not  set  out  so  as  to  show  prejucUce.— State 
Smith,  79  S.  E.  979. 

i  M  22  (Ga.App.)  Where  only  fragmenta  of  the 
charge,  in  themselves  abstractly  correct,  were 
presented  for  review  by  the  reconi,  the  reviewing 
court  could  not  determine  that  the  instruction 
on  mutual  combat  and  the  defense  whit^  could 
arise  under  Pen.  Code  1910,  {  73,  in  case  of 
urgent  danf^er,  was  so  given  aa  to  confose  the 
juiy  and  injure  defendanL—Faiaon  t.  State,  79 
S,  E.  39. 

S  1 1 22  (Ga.App.)  An  exception  oomplaining 
that  tbe  judge  erred  in  failing  to  charge  as  to 
insanity  of  accused  at  the  time  of  the  pecjuiy, 
without  alleging  any  reason  why  the  failure  to 
charge  was  error  or  how  accused  was  prejudiced, 
held  Insufficient  to  present  anyttdng  for  review. 
-Cox  T.  State,  79  S.  E.  909. 

(B)  Aaslvninent  of  Errors  nsd  Briefs. 

1 1 129  (Ga.App.)  The  validity  of  an  assign- 
ment of  error  depends  on  verification  by  tbe  trial 
judge.— Vernon  v.  State,  79  S.  E.  85. 

1  1 129  (Ga.App.)  Objections  to  tbe  form  of  a 
criminal  accusation  cannot  be  considered  upon 
assignments  of  error  presented  as  grounds  <^  a 
motion  tor  a  new  tnal.— Duke  v.  State,  79  S. 
B.  881. 

(G)  Review, 

I  1 134  (Ga.App.)  Where  a  couTlcUai  mnat  be 

reversed  tor  a  particular  error,  other  errors  as- 
signed will  not  be  considered,  where  they  will 
probably  not  occur  on  another  trial.— Dunn  v. 
State.  79  S.  E.  764. 

S  1 1 34  (Ga  App.)  Where  the  evidence  de- 
mands a  conviction,  assignments  of  error  as 
to  the  charge  of  the  court  will  not  be  con^- 
ered.— Quinlan  v.  State,  79  S.  £.  76a 

I  ri34  (N.C.)  Where  a  oonrt  suspended  sen- 
tence on  condition  that  the  defendant  appear  at 
each  term  for  two  years  and  show  good  b^ 
havior  on  his  part,  the  question  of  tbe  powpr 
of  the  court  to  suspend  sentence  indefiniiply 
need  not  be  oonsideied.— State  t.  EvetetL  79 
S.  EL  274. 
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I  tt44  (Ga^pp.)  The  striking  ot  a  plea  in 
abatement  is  not  ground  for  a  reversal,  where 
it  does  not  affirmativel;  appear  that  the  plea  was 
filed  before  arraignment.— Barlow  t.  State,  79  S. 

£.  93. 

1 1 144  <Va.)  Where,  after  demnrrer  to  a  plea 
in  abatement  had  been  sustained,  the  common- 
wealth offered  to  reply  and  over  objection  was 
permitted  to  do  so,  and  accused  joined  in  the 
replication  which  was  tried  to  the  coart,  it 
wul  be  presumed  that  the  demnrrer  was  with- 
drawn or  waived,  tbongh  the  record  does  not 
show  it.— Unllins  T.  Commonwealth,  79  8.  B. 
324. 

1 1151  (Ga.App.)  The  Court  of  Appeals  win 
not  interfere  with  the  judge's  discretion  in 
overruling  a  motion  for  a  continnance  because 
of  an  aoeent  witness,  where  the  state  has 
made  a  countershowing  as  to  such  witness'  tes- 
timony^Heeter  v.  State,  79  S.  E.  746. 

I  1151  (N.O.)  An  order  denying  a  continu- 
ance is  not  reviewable,  unless  there  has  been 
an  abuse  of  discretion. — State  v.  Daniels,  70 
S.  E.  953. 

1 1 152  (Ga.App.)  A  finding  on  a  motion  for 
a  new  trial  that  a  Juror  complained  of  because 
of  prejudice  and  the  expression  of  an  opinion 
before  the  trial,  was  competent  will  not  be  dis- 
turbed in  the  absence  of  a  clear  abuse  of  dis- 
cretion.—Taylor  V.  State,  79  S.  E.  862. 

1 1 1 52  (N.C.)  The  mode  ct  conducting  the 
trtol,  being  within  the  discretion  of  the  trial 
judge,  is  not  reviewable  unless  in  case  of  abuse 
of  discretion.— State  v.  Cobb,  79  S.  E.  410. 

9  M  52  (S.C.)  Exceptions  to  the  rejection  or 
acceptance  of  jurors  in  the  trial  of  a  criminal 
case  cannot  be  sustained  where  the  defendant 
fails  to  show  an  abuse  of  the  trial  court's  dis- 
cretion in  making  such  rulings.— State  v. 
Vaughn,  70  S.  E.  312. 

§  1 1 53  (N.C.)  The  mode  of  the  examination  of 
witnesses  is  not  reviewable  except  for  ven 
gross  abuse  of  discretion. — State  t.  Cobb,  79 
S.  E.  419. 

S  1 1 53  (W.Va.)  Refusal  of  the  trial  court  to 
admit  character  evidence  at  a  certain  staxe  of 
the  trial  was  not  ground  for  reversal,  in  the 
absence  of  an  abufc  of  discretion  to  the  prej- 
udice of  the  complaining  party.— State  v.  Ed- 
wards. 70  S.  E.  1005. 

1 1 156  (Ga.)  The  discretionary  refusal  of  a 
new  trial  will  not  be  disturbed  on  errc^  where 
the  evidence  authorised  the  verdict— Jones  v. 
State,  79  S.  B.  114. 

I  1 1 58  (Qa.App.)  Where  there  was  some  evi- 
dence to  support  the  findings  ot  the  recorder  of 
a  city  in  a  prosecution  ror  violation  of  an 
ordinance,  the  appellate  court  will  not  disturb 
the  judgment  of  the  superior  court  In  refusing 
to  sanction  the  petition  for  certiotaii^Davia  v. 
City  of  Atlanta,  79  S.,E.  747. 

§  1 1 59  (Oa.App.)  A  conviction  of  burglary  will 
not  be  set  aside  on  appeal  merely  b^ause  the 
evidence  is  wholly  circumstantial,  where  the 
facta  proved  are  not  only  consistent  with  the 
bypotbesis  ot  guilt,  but  exclude  every  other 
reasonable  hypothesis  within  the  requlranents 
of  Pen.  Code  1910,  {  1010.— Miller  y.  State, 
79  S.  B.  232. 

i  fl50  (Ga.App.)  A  conviction  will  not  be  re- 
Tersed,  as  against  the  weight  of  the  evidence, 
when  there  is  sufficient  to  sustain  it.— Uyrick  t. 

State,  79  S.  E.  5S0,  756. 

f  1159  (Ga.App.)  Where  the  evidence  was 
conflicting  as  to  whether  accused,  while  justi- 
fiably shooting  at  another  person,  accidentally 
shot  the  person  named  in  the  indictment,  or 
whether  he  shot  recklessly  into  a  crowd,  and 
thus  inflicted  sncb  injury,  a  verdict  finding  ac- 
cused guilty  of  shooting  at  another  will  not  be 
disturbed.— Wilson  v.  State,  70  S.  E.  707. 

§  1160  (Oa.App.)  Where  the  evidence  author- 
ized a  conviction,  and  there  ia  no  complaint  of 


any  error  of  law,  a  verdict  approved  by  the  trial 
^^e  will  not  be  set  aside.— Smith  v.  Sute,  79  S. 

S  1 1 60  (Ga.App.)  Where  there  is  some  evi- 
dence to  support  the  verdict,  though  not  entirely 
satisfactory,  the  trial  judge  having  approved 
the  verdict,  the  same  will  not  be  disturbed 
on  appeal.— Ross  v.  State,  79  S.  E.  746. 

S  1 160  {Ga.App.)  The  verdict  of  the  jury,  ap- 
proved by  the  trial  Judge,  will  not  be  disturbed 
on  apped.— Gadlin  v.  State,  79  S.  B.  751. 

SII63  (Ga.App.)  The  right  of  defendant  to 
make  such  statement  as  he  may  deem  proper 
in  defense,  given  by  Pen.  Code  1910,  §  1036, 
cannot  be  abridged ;  but  wliere  the  matter  omit* 
ted  Uierefrom  by  the  rulings  of  the  court  was 
trivial,  its  omission  cannot  be  presumed  harm- 
ful to  accused.— Skinner  v.  State.  70  S.  E.  181. 

Sll66>/2  (Ga.App.)  Questions  asked  of  a 
state's  witness  by  the  trial  Judge,  which  tended 
to  impress,  unfavorably  to  accused,  those  cir- 
cumstances indicating  guilt,  and  to  convey  an 
impression  that  the  court  believed  more  could  be 
proven  against  him  if  the  witn^a  could  be  In- 
duced to  make  the  diadosur^  AsM  prejudldalr- 
Nobles  V.  State,  79  8.  B.  861. 

{  1 1 69  (Ga.)  In  a  prosecution  for  murder,  er- 
for  in  allowing  the  state  to  Introduce  evidence 
of  si>ecific  acts  of  defendant  tending  to  show  his 
violent  character  was  harmless,  where  the  evi- 
dence was  of  such  a  weak  nature  that  the  jury 
could  not  well  have  believed  that  a  threat  was 
made  by  defendant,  and  the  evidence  of  his  guilt 
was  conclusive.— Lynn  v.  State,  70  S.  E.  29. 

{  1 1 69  (Ga-App.)  Error  in  admitting  in  evi- 
dence a  certified  copy  of  an  application  by  ac- 
cused to  sell  "near  beer"  was  harmless  where 
it  was  admitted  that  accused  had  engaged  in 
such  sale  without  a  license.— Quinlan  v.  State, 
79  S.  E  768. 

S  1 1 69  (N.C)  Tn  a  prosecution  for  wife  aban- 
donment, accused  was  not  prejudiced  by  evi- 
dence of  the  sheriff  that  he  could  not  find  him 
in  hia  county  when  he  attempted  to  serve  the 
process;  there  being  no  dispute  that  defendant 
had  actually  abandoned  his  wife  and  left  her 
^tiiont  adequate  support— State  v.  Smith.  70 
S.  a  OTOT^ 

In  a  prosecution  for  wife  abandonment  er- 
ror in  admitting  a  part  of  defendant's  answer 
in  a  divorce  suit  instituted  by  tbe  wife,  but  not 
tried,  was  not  prejudicial.— Id. 

{1170  (W.Va.)  Any  error  in  the  exclurion 
of  evidence  held  harmless,  where  it  was  subse- 
nuently  admttted.^State  T.  Edwards,  70  S.  E. 
1005. 

{  (I7(  (Ga,App.)  In  a  prosecution  for  volun- 
tary manslaughter,  by  the  unlawful  administer- 
ing of  morphine,  any  error  in  permitting  tbe 
solicitor  general  to  read  from  n.edical  books  ex- 
tracts relating  to  the  properties  of  virbumum 
held  harmless,  where  the  evidence  showed  that 
death  was  caused  by  morphine,  and  there  was 
DO  daim  that  it  was  caused  or  contributed  to 
by  virbumum.— Silver  t.  Stete.  79  S.  E.  919. 

{  1172  (Ga.)  An  instruction  as  to  drcumstan- 
tial  evidence,  that  the  guilt  of  defendant  must 
be  proved  to  the  exclusion  of  every  other  rea- 
sonable hypotiieBiB,  ia  harmless,  even  though  no 
such  evidence  was  involved.— Smith  v.  State,  79 
S.  E.  1127. 

{  1 172  <6a.App.)  Failure  to  instruct  that  ac- 
cused was  not  guilty  of  assault  with  intent  to 
murder  unless  actuated  by  malice  and  intent 
to  kill,  if  error,  was  harmless  where  he  was 
convicted  only  of  shooting  at  anothw.- Bedding- 
field  v.  State,  79  8.  B.  (»1. 

S  1172  (N.C.)  Complaint  may  not  be  made  of 
the  trial  judge  having  stated  one  of  the  conten- 
tions o£  defendant's  counsel;  it  not  appearing 
that  it  was  an  incorrect  statement  or  that  it 

Srejudiced  defendant.— i^tate  v.  Fogleman,  79  B. 
:.  879. 
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S  1 173  (Ga.)  In  the  joint  trial  of  two  personi 
for  murder,  ^ilure  to  charge  as  to  the  effect  of 
an  admission  was  not  prejudicial  to  the  defend- 
ant convicted,  where  SDch  instruction,  If  e^ren. 
could  have  applied  ooly  to  the  other  defendant- 
Lynn  T.  State,  79  S.  £.  29. 

i  1 174  (Ua.App.)  That  the  trial  judge,  upon 
going  to  the  jury  poom  with  the  pberiff  to  in- 
quire whether  the  jurors  desired  to  be  put  to 
bed,  stated,  in  reply  to  a  question  by  a  juror, 
that  be  had  instructed  that  the  jury  could  rec- 
ommend that  defendant  be  punished  as  for  a 
misdemeanor,  if  error,  was  harmless,  where  the 
verdict  of  guilty  was  strongly  aupported  by  the 
evidence,  though  such  verdict  recommended  that 
a  misdemeanor  sentence  be  Imposed.— Miller  v. 
State,  79  S.  B.  232. 

I  1 178  (Qa.App.)  Assigtunents  of  error  com- 
plaining of  the  erroneous  admission  of  evidence 
of  defendant's  conviction  of  another  offense, 
and  of  an  instruction  on  impeachment,  will  be 
deemed  abandoned,  when  not  referred  to  in  th« 
brief  or  argument  of  defendant's  oonmeL— 
Hudgins  v.  State.  79  S.  E.  867. 

1 1 178  (N.C.)  An  alleged  error  not  argued  in 
the  brief  will  be  deemed  waived  as  expressly 
provitled  by  Soprrane  Court  rule  34  <140  N.  C 
ms,  53  S.  m.  1z).— state  V.  Smitii,  79  S.  E. 
979. 

I  1179  (Ga^pp.)  The  Court  of  Appeals  can- 
not disturb  a  superior  court  judge's  refusal  to 
set  aside  on  certiorari  a  sentence  imposed  with- 
in statutory  limits  by  a  city  court  in  a  crim- 
inal case.— Myrick  v.  State,  79  S.  E.  580.  756. 

zth.  FinnsHMEifT  Ain>  fbbvbx- 

TIOK  OF  GRIME. 

i  1205  (Ga^App.)  A  defendant,  convicted  of 
larceny  in  violation  of  Pen.  Code  1910,  |  176, 
cannot  be  Mntenced,  since  snch  eectira  pre- 
scribes no  pnBlBbmaic— Jenldu  t.  BtateL  79  8. 

E.  861. 

I  1206  (S.C.)  Act  Feb.  17,  1912  (27  St.  at 
lATge,  p.  102),  changing  the  manner  of  Inflicting 
the  death  penal^  from  hanging  to  dectrocatlon, 
is  not  nnconstitutional  as  applied  to  one  who 
committed  a  crime  pnniahable  by  death  prior 
to  the  enactment  of  tnat  law. — State  v.  Yanrim, 
79  8.  B.  312. 

1 1208  (Ga-Apn.)  OAe  tifal  oonrt^  enrdse  of 
discretion  in  flnne  the  Qoantom  of  poniabment 
to  be  imposed  witoin  the  statatory  limits  can- 
not be  disturbed  on  review.— Bcddingfield  T. 
State,  79  S.  E.  681. 

CROPS. 

See  Chattel  Mortgagee,  i|  48. 138;  278;  Fanda, 
Statute  of.  I  111. 

CROSS-BILL 

See  BQnity,  1  m 

CROSS-EXAMINATION. 

See  Witneaiee.  H  268-287. 

CROSSINGS. 

See  Bailroads.  IS  801-8tsa 

CRUELTY. 

See  Divorce,  1  188. 

CURTESY. 

1 9  (N.O.)  Where  a  remainder  to  heirs  was 
contingent  on  their  being  alive  when  the  life 
estate  sliotild  terminate,  the  husband  of  an  heir 
who  died  before  the  life  tenants  could  not  claim 
as  tenant  by  the  curtesy,  as  the  wife  never 
iiad  the  seisin  requiute  to  such  a  claim.— Jones 
V.  Wbichard.  79  8.  E.  503. 


CUSTODY. 

See  Carriera,  |  76;  Divorce,  |  288;  Bzacatkn, 
N  129,1S& 

CUSTOMS  AND  USAGES. 

See  Carrier^  S  86 ;  Warehoosonen.  1 22. 

S  10  (Ga.App.)  A  bnyer  is  bound  by  a  uni- 
versal and  general  custom  applicable  to  the 
trade  or  business,  unless  the  contract  stipulates 
to  the  contraiT,  or  be  notifies  the  seller  tliat  h« 
is  buying  without  lenfd  to  the  custom.— Lou- 
isiana Red  Cypreaa  Go.  v.  George  Gilmore  A 
Co.,  79  S.  B.  879. 

{  1 5  (Ga.App.)  A  warehouse  Kceipt,  provid- 
ing that  cotton  was  held  subject  to  presenta- 
tion of  the  receipt  only,  the  paying  of  expenses 
and  advances,  "acts  of  fire  and  Providence  ex- 
cepted," held  Bubject  to  explanation  so  far  as 
reu.ted  to  the  ouoted  phrase,  and  to  proof  that 
by  a  recognised  local  custom,  defendant  andeiv 
took  to  inanre  all  cotton  in  its  warehouse.— 
Rodielle  Gin  &  Cotton  Go.  v.  Fisher,  79  S.  S. 
584. 

S  2 1  (Ga.App.)  In  an  at^on  for  the  balance 
of  the  price  of  shingles,  evidence  held  sufficient 
to  take  to  the  jury  the  questions  whether  a  cer^ 
tain  custom  as  to  counting  shingles  existed  in 
the  market  where  they  were  bought,  whether 
the  defendant  Imew  of  such  custom,  and  wheth- 
er the  contract  was  made  irrespective  the 
custom.— Louisiana  Red  Cypreas  Go.  t.  George 
Gilmore  &  Co.,  79  S.  B.  379. 

DAMAGES. 

See  Appeal  and  Error,  J|  1081.  1062.  1178; 
Assumpsit,  Action  of,  |  8:  CSsrriers.  f|  36. 
105,  319;  Contracts,  {  324;  CorporaQona, 
S  487:  Death,  U  86,  95:  Drains,  S  57;  Bmi- 
nent  Domain.  i|  60-136,  266;  S&ecntion.  S 
109;  Bxecutors  and  Administrators.  |  122; 
False  Imprisonment,  {  7 ;  Husband  and  Wife. 
II  209,  334;  Negligence.  K  39,  101;  Nui- 
sance. I  72;  Parent  and  Child,  f_6;  Bail- 
roads.  I  72;  Sales,  if  870,  392;  Waters  and 
Water  Courses.  |  I2iS. 

m.  OBOTTIfSS  Aim  SUBJECTS  OF 
GOMFENSATOBT  DAMAGES. 

(A)  Dlreet    or    XLeKote,    CoBtiKseKtt  mr 
Fraap«ctlve  OonseqveBoeB  or  I<OMC«. 

i  20  (Ga.App.)  Where  a  petition  aets  fortli  an 
action  ex  delicto,  plaintiffs  are  not  restricted  to 
the  damages  reasonably  within  the  contempla- 
tion of  the  parties,  but  may  recover  all  damages 
directly  ttaoe^le  to  defendant's  neriect.— J.  B- 
Carr  &  Go.  t.  Southern  By.  Co.,  79  8.  B.  41. 

I  S3  (N.C.)  In  an  action  for  injuries  to  a  serv- 
ant, mental  suffering,  consisting  of  worry  con- 
cerning tlie  welfare  of  his  wife  and  child  during 
the  period  when  he  was  unable  to  work;  is  too 
remote  to  constitate  a  proper  dement  of  dam- 
age^Ferebee  t.  Norfblk  Southern  B.  Cob,  79 
iCs.  685. 

V.  EXEMPIiABT  DAKAOE8. 

1 91  (S.C)  If  a  tort  is  committed  under  such 
circumstances  that  a  person  of  ordinary  reason 
and  prudence  would  have  been  consctooa  of  it 
as  such,  punitive  damages  may  be  inflicted 
though  there  Is  no  willfol  intent— Bberl*  t. 
Southern  By.  Co.,  79  8.  E.  793. 

▼I.  HEASUBE  OF  DAMAOBS. 
(A)  Injuries  to  the  Persom. 

1 97  (6a.App.)  In  estimating  damages  for 
personal  injuries,  the  loss  of  ability  to  labiv 
may  be  considered  as  pain  and  safferiBS.— City 
of  Rome  V.  Ford,  79  S.  B.  243. 

S  100  (N.C.)  In  an  action  for  personal  inju- 
ries resulting  in  dimini^ed  eamiiw  capacity, 
the  measure  of  damages  is  not  the  difference  be- 
tween the  probable  earnings  of  tlie  plaintiff  be- 
fore and  after  the  injury,  ^nt  the  reaaoiutble 
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resent  valne  of  tbe  diminution  In  his  etrning 
ai>acity.— Jobnson  v.  Seaboard  AJr  Line  By. 
*o.,  79  S.  E.  690. 

nx.  IHADBQVATB   AMD  EXCESSIVE 

DABEAGE8. 

f  132  (S.C.)  In  an  action  for  injuries  to  a 
ailroad  enKineer,  a  verdict  awarding  plaintiff 
40.000  held  not  ezcessiTe.— Hoggins  r.  Atlan- 
tc  Coast  Line  R.  Co.,  79  S.  E.  406. 

VnZ.  PLEADING.  EVIDENOE,  AHD 
ASSESSMENT. 

(A)  Fleadlav> 

5  159  (W.Va.)  A  smaller  amoant  of  damages 
lay  be  proven  than  that  laid  in  the  declara- 
ion. — ^McLain  v.  West  Virginia  Automobile  Co., 
9  S.  E.  731. 

(B)  Brldevm. 

S  178  (Ga.App.)  Where,  in  a  personal  injury 
ase,  it  was  sllesed  and  proved  that  plaiutitf 
>-aa  rendered  unable  to  do  his  accustomed  work 
Dd  suffered  great  mental  anguish  and  physical 
ain,  plaintilTB  testimony  that  the  fact  that 
e  WAB  unable  to  work  and  carry  on  his  duties 
s  before  worried  him  was  properly  admitted.— 
;it7  of  Rome  v.  Ford.  79  S.  E.  243. 

[C)  ProceedlnacB  for  Aaaeaameat. 

S  208  (8.C.)  In  an  action  for  injuries  to  an 
ugineer  by  Uie  alleged  incompetency  of  his  fire- 
3an,  evideqce  held  to  warrant  submission  of 
laintiff's  rigbt  to  recover  punitive  damages  on 
he  theory  uat  defendant's  foreman  had  reck- 
sssly  disregarded  plaintiff's  rigbt  to  tbe  assist- 
nce  of  a  c(»npetent  fireman.— Huggios  v.  At- 
antic  Coast  Une  R.  Co.,  79  S.  E.  406. 

f  215  (W.Va.)  In  a  eolt  under  the  civil  dam- 
ige  act,  authorizing  recovery  of  damages  from 
he  sale  of  Intoxicants,  it  is  error  to  perempto- 
ilj  charge  that  the  jury  "shall"  or  "should"  find 
xemplary  damages :  such  damages  being  vhol- 
y  within  the  jury*s  discretion.— Gresr  t.  Ar- 
■ingtoQ,  79- a  E.  72a 

5216  (Oa.)  Where,  in  an  action  againat  an 
mployer  for  Injuries  to  a  boy,  plaintiff  testified 
hat  he  lost  about  one-half  of  liis  baud,  and 
ould  do  little  work  with  the  remainder,  and 
pas  confined  to  tbe  house  for  more  than  a  week, 
.nd  could  not  work  for  two  or  three  months, 
nd  tbat  his  injuries  still  caused  him  pain  at 
light,  it  authorized  an  instruction  on  pain,  past 
ad  future.- Elk  Cotton  MOla  t.  axant,  79  8. 
3.  836. 

S  2 1 6  (Ga.App.)  Where  the  petition  in  a  per- 
onal  injury  action  against  a  muoicipality 
iaimed  actual  damages  for  loss  of  ability  to 
abor  and  phyaiclan^s  bills,  but  there  was 
»roof  only  of  mental  anguish  and  physical  pain, 
t  was  not  errm:  to  instruct  tbat  there  was  no 
>articular  rule  for  determining  the  damages 
ecnverable  for  the  mental  pain  and  suffering 
tut  that  such  damages  were  left  to  the  enligbt- 
ned  consciences  of  intelligent  jurora.'^JitT  <^ 
Xome  T.  FciA,  79  B.  E.  2^ 

DEATH. 

;ee  Appeal  and  Error.  «  1050,  1068 :  OonsU- 
tntional  Law,  ||  249,  305,  309;  Crim- 
inal I^w,  I  1206;  Evidence,  1  676;  Master 
and  Servant,  S§  270,  274,  289;  Municipal 
Corporations,  8  818;  Railroads,JS  282,  «0: 
Street  RaUroalds.  U  113,  117;  Trial,  IS  166, 

3.  ACTIONS  FOB  OAU8INO  DEATH. 

(A)  Risht  of  Action  mmA  D«f«MMa. 

S3I  (S.C.)  Under  federal  Employers'  Liabil- 
ty  Act,  %  1.  as  amended  In  1910  by  adding  sec- 
ion  9,  making  interstate  railroad  companies 
iable  to  the  personal  representative  «f  an  em- 
>loy€  killed  by  the  company's  negligence,  for 


tbe  benefit  of  the  emplcHr^'s  parents,  and.  If 
none,  then  of  tbe  next  of  kin  dependent  upon 
such  employ^,  a  parent  of  an  adult  son  could 
recover  for  his  wrongful  death  by  showing  a 
reasonable  expectatltfi  of  pecuniary  benefit 
without  showing  actual  dependency.— Dooley  t. 
Seaboard  Air  Line  Ry.  Co.,  79  S.  E.  970. 

<D)  PleaAtns  aad  BTlOeaee. 

1 47  (Ga.)  A  petition  In  an  action  for  dam- 
ages for  the  tortious  killing  of  plaintiff's  hus- 
band, who  toolt  poison,  causing  bis  death,  which 
alleged  tbat  defendants  wrote  a  letter  to  de- 
ceased reQuesting  bim  to  resign  a  certain  posi- 
tion and  advising  him  to  make  no  inquiry  as  to 
tbe  reasons  for  the  demand,  and  that  defendants 
"knew"  such  letter  would  bring  about  dece- 
dent's death,  held  demurrable,  in  tbe  absence 
of  any  allegation  that  the  letter  advised  or 
suggested  that  decedent  kill  him8elf.--Stevens 
V.  Steadman,  79  S.  m  B64. 

S  75  (N.C.)  In  an  action  by  a  father  under 
the  federal  Employers'  Liability  Act  for  dam- 
ages for  the  negligent  death  of  bis  son  white 
employed  on  an  interstate  railroad,  evidence 
held  to  sustain  a  finding  that  plaintiff  had  a 
reasonable  expectation  of  pecuniary  benefit 
from  tbe  continuance  of  the  life  of  his  son.— 
Dooley  v.  Seaboard  Air  Une  By.  Oo..  78  8. 
B.  970. 

(B)  Damasest  Forfel<vre»  or  Fine. 

S86  (N.C)  The  damages  recoverable  by  a 
parent  for  the  negligent  death  of  a  son  under 
the  federal  Employers*  Liability  Act  are  lim- 
ited to  such  loss  as  results  to  the  parent  be- 
cause of  being  deprived  of  a  reasonable  exnec- 
tation  of  pecuniary  benefit  by  the  wrongful 
death  of  tbe  employ^.— Dooley  v.  Seaboard  Air 
Line  Ry.  Co.,  79  S.  ID.  970. 

S  95  (S.C.)  The  recovery  under  federal  Em- 
ployers' Liability  Act  for  the  wrongful  death 
of  a  servant  is  limited  to  compensation  for  pe- 
cuniary loss.— Bennett  v.  Southern  Ry.-Carolina 
Division.  79  S.  E.  710. 

The  measure  of  damages  allowed  in  actions 
for  wrongful  death  held  limited  to  the  actual 
loss  suffered,  which,  in  case  the  deceased  Is  a 
husband  or  father  or  wife  or  mother,  may  in- 
clude loss  of  services  or  counsel  and  training, 
but  not  loss  of  companionship. — Id. 

DEBTOR  AND  CREDITOR. 

See  Fraodnloit  Conveyaneei. 

DECEDENTS. 

See  Evidence,  8i  271-273. 


See  Fraud. 


DECEIT. 
DECLARATION. 


See  Pleading. 

DECLARATIONS. 

See  Grlffltnal  Law,  |  422;  Evidence,  K  271- 
294. 

DECREE. 

See  Apperfl  and  Error,  |  89;  Eqalty,  |  427; 
Partnership,  1 344. 

DEEDS. 

See  Acknowledgment;  AdjoinlDg  Landowners; 
Alteration  of  Instruments;  Appeal  and  Er- 
ror, U  871,  882,  1051;  Bonndanes,  3,  47; 
Cancellation  of  Instruments,  {§  34,  3S,  69 ; 
Corporations,  1  432 ;  Covenants ;  Ejectment, 
12,  110;  Estoppel,  »  22-38;  Evidence, 
m,  273,  390-461;  ESrauds.  Statute  of,  1 
;  Sinudulmt  Coaveyances,  |  172;  Home- 
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itead,  I  169;    Mortnges;   Pleading.  |  64; 

auieting  Title;  Bailroads,  S  68;  Reforma- 
on  of  tnetrumeDts ;  Tenancy  in  Common, 
iS  16,  44;  Trover  and  Conversion,  {  13; 
Tmsta.  S|  21,  124.  866;  Vendor  and  Pur- 
chaser, ||  120,  m,  208.  288;  Wltneawi,  11 
148,  ISEf; 

I.  BEQVIBITBa  AXB  VAUDITT. 

(A)  HKtnre  mnA  Bssenllala  of  ComTeyana* 

es  In  Geaerml. 

f  19  (Va.)  Wbete  a  grantee  under  a  convey- 
ance  In  consideration  of  the  gfantor*B  sapport 
tailed  to  rapport  the  grantor,  and  denied  that 
she  was  nnder  any  legal  obligation  to  do  so. 
the  consideration  failed,  and  the  conveyance 
would  be  rescinded  in  a  court  of  eaoity.— Mar- 
tin V.  HaU,  79  S.  B.  320. . 

(B)  Form  mmA  Contents   of  Instmmcnts. 

{  36  (Oa.)  It  u  essential  to  a  valid  deed  that 
there  be  words  showing  an  intention  to  grant  a 
preKnt  estate;  Civ.  Code  1910,  |  4182,  provid- 
ing that  BO  prescribed  form  w  essential,  not 
dispensliig  with  the  necesaity  of  such  wozds.'- 
GaUweU  t.  Caldwell.  79  8.11.  868. 

(C)  Bxecntton. 

1 45  (N.C.)  A  grantee  who  receives  and  ac- 
cepts a  deed  is  liable  on  its  covenants  to  be 
performed  by  him,  as  the  consideration  of  the 
grant  or  a  part  thereof,  whether  he  signed  it 
or  uot^Heury  t.  Heggie,  79  8.  BL  982. 

(D)  DellTcrr. 

I  54  (Vs.)  Delivery  of  a  deed  is  essential  to 
its  validity.— Leftwicb  t.  Early,  70  S.  E.  384. 

I  56  (Va.)  The  fact  of  delivery  of  a  deed  de- 
pends on  the  intention  which  mnst  be  manifest- 
ed by  some  express  act  of  the  grantor  or  by 
acts,  words,  or  conduct,  and  the  grantor  most 
lose  control  or  dominion  over  the  deed,  and 
It  must  be  his  intention  to  pass  title  at  the 
time  and  lose  control  over  iL — Leftwicb  r. 
Early,  79  S.  B.  884. 

S58  (Va.)  Where  a  wife,  wbo  had  not  deliv- 
ered a  deed  to  her  husband.  Intrusted  It  to  a 
third  person  for  use  by  him  in  connection  with 
an  election,  held,  that  this  did  not  eonstitate 
a  delivery  which  passed  title  to  the  hnsbandw 
Leftwicb     Early,  79  S.  a  884. 

1 66  (N.C.)  Delivery  to  and  acceptance  by 
grantee  of  a  deed  so  as  to  bind  him  by  its 
covenants  and  stipulations  held  to  be  a  mixed 
qOMtion  of  fact  and  law:  and  the  Jury  should 
find  the  facts  and  the  judge  declare  the  law 
arising  thereon.— Henry  v,  Heggie,  79  S.  E. 
982. 

1 66  (Va.)  Whether  there  has  been  such  a 
complete  and  perfect  delivery  of  a  deed  to  the 
grantee  as  to  vest  in  him  a  perfect  and  in- 
defeasible title  to  land,  or  an  interest  therein, 
Is  a  question  of  fact  to  be  determined  by  the 
drcumatSDces  of  the  case,  and  cannot  in  the 
majority  of  instances  be  declared  as  a  matter 
of  Uiw.— Leftwicb  V.  Early,  79  S.  E.  884. 

(B)  TalMltr. 

{ 68  (N.C.)  A  deed  by  a  grantor  who  did  not 
have  sufficient  mental  capacity  to  execute  it  was 
void,  and  was  not  rendered  valid  by  Its  regis- 
trauoo  prior  to  the  registration  of  an  eari^ 
deed.— Thompson  v.  Thomas,  79  8.  H  896. 

m.  COMSTBirOTlOH  AXD  OPERA- 
TIOK. 

(A)  OenernI  Rules  of  Constraotton. 

I  90  (N.O.)  A  deed  should  be  construed  most 
favorably  to  the  grantee.— Outiaw  t.  Gray,  79 

S.  E.  6 1 6. 

894  (Ga.)  Where  a  written  agreement  was 
entered  into  whereby  a  deed  was  to  be  executed 
npon(%rtain  conditions,  and  subsequently  a  deed 
in  fee  simple  was  executed,  which  referred  in 
the  preambw  to  the  agreement,  and  recited  that 


its  conditions  had  been  cranplled  with,  but  con- 
tained no  such  conditions  in  the  babendum 
danse,  tiie  conditions  were  merged  in  the  deed, 
and  the  grantee  held  the  land  free  therefrom.— 
Augusta  Land  Co.  v.  Augusta  By.  &  Electric 
Co.,  79  S.  B.  138. 

§  97  (N.C.)  It  is  the  usual  province  of  the 
habendum  of  a  deed  to  define  and  determine 
the  quantity  of  the  estate,  or  to  explain  or 
qualify  the  premises,  but  it  cannot  be  allowed 
to  create  an  estate  entirely  repugnant  to  the 
interest  conveyed  in  the  premises. — Jones  v. 
Whichard,  79  S.  E.  SOS. 

Where  the  premises  of  a  deed,  standing  alone, 
conveyed  the  fee,  but  the  habendum  limited  tin 
estate  to  a  life  estate,  they  are  not  to  be  con- 
strued as  entirely  repugnant,  but  each  Is  to 
be  used  In  explanation  of  the  other;  and,  it 
being  clear  that  it  was  only  intended  to  create 
a  ^lUe  estate,  it  will  be  construed  accordii^Iy. 

(B)  Property  Conveyed. 

8117  (N.C.)  Between  the  vendor  and  pur- 
chaser the  commoD-law  rule  that  whatever  is 
affixed  to  the  freehold  becomes  a  part  of  it 
and  passes  with  it  Is  observed  in  full  vigor.— 
Basnight  v.  Small.  70  S.  E.  269. 

(O)  Blatates         btereats  Oren«e«. 

8  126  (N.C.)  Where  land  was  conveyed  to  J. 
and  wife  for  life,  "then  to  tbelT  legal  bodily 
heirs  provided  they  leave  any,  and  if  not,  to 
be  equally  divided  among  my  nearest  of  kin," 
the  word  "heirs"  not  being  used  iu  its  technical 
sense,  but  as  meaning  children  and  grandchil- 
dren, the  fee  did  not  pass  to  J.  and  wiSe  under 
the  rule  in  Shelley's  Case.— Jones  t.  Whichard, 
79  S.  E.  &03. 

8  129  (Ga.)  Where  a  deed  conveying  land  to 
grantor's  daughter,  "trustee  for  her  children." 
gave  her  the  use  of  the  land,  but  denied  her 
power  to  sell  or  incumber  same,  and  provided 
that,  if  she  should  have  no  children  uving  at 
her  death,  she  could  bequeath  same  as  ^e 
might  desure,  and  the  daughter  died  learinv  a 
husband  and  ehUd  surviving  her,  Aeld,  that  the 
child  took  a  fee-aimple  estate  in  the  land  to 
the  exclusion  of  the  husband. — Heyward-Wfl- 
Uams  Cp.  V.  McCall.  79  S.  E.  133. 

8  132  (N.C.)  Where  a  husband  conveyed  land 
to  his  wife  for  life,  and  at  her  death  to  their 
surviving  children,  their  heirs  and  assigns  for- 
ever, the  term  "surviving  children"  meant  chil- 
dren living  at  the  death  of  the  life  tenant  and 
not  grandchildren.— Bradshaw  t.  Stansbeny,  70 
S.  B.  302. 

1 133  (N.C.)  Where  land  was  deeded  to  7.  and 
wife  for  life,  "then  to  their  legal  bodily  heirs 
provided  they  leave  any,  and  if  not,  to  be 
equally  divided  among  my  nearest  of  kin,"  the 
remainder  to  the  heirs  was  contingent  on  their 
being  alive  when  the  life  estate  terminated,  and 
no  title  could  be  claimed  through  heirs  who 
died  before  the  life  tenants.— Jones  T.  Whichard, 
79  S.  B.  603. 

(D)  Bxoeptlons  wsA  Roscnmiioas. 

8  138  (S.C.)  While  there  is  a  well-defined  and 
established  difference  between  an  exception  and 
a  reservation  in  a  deed,  the  use  of  the  word 
"exception"  ot  "reservation"  will  not  control 
the  manifest  intention,  as  they  are  often  used 
interchangeably  and  ^nonymonsly. — Marion 
County  Lumber  Co.  t.  Hodges,  79  S.  B.  109& 

8  143  (N.C.)  A  losing  railroad  which  is  a 
fixture  up<m  the  land  is  not  exduded  from  a 
conveyance  thereof  by  the  fact  that  the  granbw 
reserved  for  himself  the  pine  timbn  apon  the 
tract;  it  appearing  that  there  was  timber  <^ 
other  varieties  large  enough  to  cut — Basnight  v. 
SmaU,  79  8.  B.  269. 

(■)  Condltloas  mmd  Rostvlotlona, 

1 166  (Ga.)  Where  plaintiff,  in  an  action  to 
recorei  land,  relied  <hi  a  breach  of  ocmditiont 
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In  an  agreement  made  prior  to  the  axeeation 
of  a  deed,  which  cootract  was  merged  In  the 
deed,  so  that  the  grantee  held  the  land  free 
from  such  conditions,  the  action  was  properly 
^missed  on  demarrer  to  the  petition.— Au- 
gusta Land  Co.  T.  Augusta  By.  &  Blecttie  Co., 
79  S.  E.  138. 

IV.  PLEADINO  AHD  EVIDENOE. 

{  196  (W.Va.)  Circumstances  of  the  execution 
of  a  deed  by  a  man  88  years  old,  aod  feeble  In 
body  and  mind,  held  to  create  a  ptesumptiOD  of 
nndue  influence  on  the  part  of  hia  sons,  which 

8 resumption  could  be  rebutted  only  by  clear  ev- 
lence  of  fair  dealing  on  their  park— Tomer  t. 
Hinchman,  79  S.  B.  18. 

1 208  (N.C.)  On  the  question  of  whether  a 
deed  was  delivered  to  and  accepted  by  a  gran- 
tee, the  fact  that  it  was  produced  by  the  gran- 
tee under  a  notice  to  him  or  a  rule  of  the 
court  requiring  him  to  do  so  might  have  an 
important  bearing.— Henry  v.  Heggie,  79  8.  E. 
9S2. 

§  208  (Ta.)  In  salt  by  a  husband's  heirs 
against  wife  to  partition  land  originally  owned 
by  the  wife,  evidence  held  insufficient  to  show 
that  a  deed  by  the  wife  to  the  husband  was 
ever  delivered.— Leftwich  t.  Early,  79  S.  E. 
384. 

1 210  (W.Va.)  Where  the  grantee  verbally 
agreea  to  maintain  the  grantors  and  such  agree- 
ment is  properly  pleaded  and  sufficiently  prov- 
ed, it  will  be  deemed  the  actual  consideration, 
though  the  deed  of  grant  recites  as  considera- 
tion therefor  "one  dollar  in  hand  paid." — Cum- 
berledge  v.  Cnmberledge.  79  S.  E.  1010. 

{211  (N.  G.)  Evidence  fteld  to  sustain  a  find- 
ing that  a  deed  from  defendant  to  plaintiff  for 
a  one-fifth  interest  in  the  land  was  procured 
by  fraud.— Turner  v.  Davis,  79  S.  E.  257. 

S2I(  (W.Va.)  Evidence  held  to  show  that  a 
deed  was  procured  by  undue  influence  exercised 
upon  the  grantor  by  his  sons,  the  grantee*.— 
Tiimer  v.  Hinchman,  79  S.  E.  IS. 

DEFAULT. 

See  Judgment  H  11)6-107. 

DEUY. 

See  Carriers.  |  ICS:   Telegraphs  and  Tele- 
phones, if  S8,  66,  7S. 

DELEGATION  OF  POWER. 

See  .Constitutional  Law,  S  00. 

DELIVERY. 

See  BiUs  and  Notes,  S  330;  Carriers.  H  44,  46. 


85,  86:  Deeds,  |i  64-66.  208;  Evidence,  H 
354,  431;  Qifts,  |  4;  Sales,  {161:  Tele- 
graphs and  Telephones,  H  ^  66,  73,  78. 

DEMAND. 

See  Telegraphs  and  Telephones,  i  M. 

DEMURRER. 

See  Pleading,  H  199-225. 
To  evidence,  see  Trial,  S  156' 

DEPOSITARIES. 

See  Bailment,  {18. 

DEPOSITIONS. 

See  Holidays;   Justices  of  the  Peace,  %  176; 
Time,  8  9. 

S7  (W.Va.)  Depositions  taken  on  ao  appli- 
cation, under  Code  1906,  c.  64,  {  13,  for  an 
absolute  divorce,  after  a  decree  of  divorce  a 
mensa  et  thoro,  before  a  bill  or  other  plead- 


big  b  filed,  and  before  process  or  appearance, 
cannot  be  read  on  final  bearing  of  the  canse. 
— IMxon  V.  Dixon,  79  S.  R  1016. 

S  64  (Ga.App.)  That  one  set  of  interrogatories 
was  propounded  to  two  witnesses,  each  of  whom 
made  separate  answers,  was  not  ground  for 
rejecting  the  answers.— Macon,  D.  &  S.  B.  Co. 
V.  Yesbflt,  70  S.  E.  243. 

S  107  (W.Va.)  After  trial  begins,  it  is  too 
late  to  object  to  the  reading  of  depositions  on 
any  ground  that  can  be  cured  by  a  retailing, — 
Cable  Co.  v.  Mathers,  79  S.  E.  1079. 

DEPOSITS. 

See  Banks  and  Banking,  1 164. 

DESCENT  AND  DISTRIBUTION. 

See  Cancellation  of  Instruments,  |  S4;  Execu- 
tors and  Administrators;  Wills. 

DESCRIPTION. 

See  Boundaries,  18  3,  11 ;  Vendor  and  Purchas- 
er, 8  22 ;  Wills,  {  664. 

DESERTION. 

See  Divorce.  81  37,  133;  Husband  and  Wife. 
U  302-SlS. 

DILIGENCE. 

See  Bailment,  {  81;  Criminal  Law,  f  OM. 

DIRECTING  VERDICT. 

See  Trial,  81  139,  141,  168. 

DIRECTORS. 

See  Banks  and  Banking,  $  61. 

DISCHARGE. 

See  Bankruptcy,  81  421,  426,  428;  Garnish- 
ment, 8  210 ;  Guaranty,  8  63 ;  Principal  and 
Surety' W97-U7.  *     *  *~ 

DISCRETION  OF  COURT. 

See  Appeal  and  Error,  IS  959-979;  Criminal 
Law,  Is  274,  633,  665,  918,  925%,  1161-1156, 
1208;    Divorce,  8  Habeas  Corpus,  J 

110;  New  TriaLJ  11;  Parties,  8  81;  Bet 
erence,  |  101;  Wttnesses.  88  220,  240,  262. 

DISCRIMINATION. 

See  Telegraphs  and  Telephones,  |  28. 

DISMISSAL  AND  NONSUIT. 

See  Adverse  Possession,  f  115;  Appeal  and  Er- 
ror, »  79,  93,  631,  753,  764,  781,  927,  962; 
Attachment.  S  241;  Certiorari.  8  42:  Crim- 
inal Law,  I  1092:  Deeds,  8  lo6;  Divorce,  ^ 
184;  Drains,  S  14;  Eminent  Domain,  «  238 ; 
Landlord  and  Tenant,  8315:  Master  and  Serv- 
ant, I  235:  Negligence,  S  136 ;  New  Trial,  U 
114,117.164;  Partition,  (64;  Sales,  8  446; 
Trial,  18  189,  160. 

n.  nnroiiUiTTART. 

858  (Va.)  The  December  rules  in  the  Rich- 
mond county  drcuit  court  occurring  on  the  25tfa 
of  November,  process  having  been  returned  ex- 
ecuted on  November  4tb,  a  month  did  not  elapse 
between  the  day  of  the  return  and  the  rules,  so 
that  the  clerk  had  no  power,  under  Code  1904, 
is  323G,  3241,  to  dismiss  the  suit  for  fnilurc  to 
file  the  declaration  at  such  rules. — House  v. 
Universal  Crusher  Corporation,  79  S.  E.  1049. 

DISORDERLY  HOUSE. 

8  17  (Ga.App.)  In  order  to  convict  in  a  prose- 
cution for  keeping  a  disorderly  house,  evidence 
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of  Its  general  reputatioo  ii  Insufflcient ;  bat  the 
jury  must  be  Hatiafied  that  the  house  was  maizt- 
tained  tar  purposes  of  lewdneu,  and  Its  lepnta- 
tiou  may  be  coasiileied  in  comboratlon  of  1^ 
circumstapces.— Smith     State,  79  S.  E.  M. 

DISQUALIFICATION. 

See  Wttneases,  |  60. 

DISSOLUTION. 

See  Attadimeut.  1  102;  Corporations,  1  003; 
Gar&iahment,  f  210;  Partuerdi^  |  279. 

DISTRESS. 

See  liBDdloTd  and  Teuant,  |  270. 

DISTRICTS. 

See  Drains,  R  13, 14 ;  Schools  and  Sdiool  Dis- 
tricts, M  19,  41. 

DIVORCE. 

See  Adverse  Foesession,  I  60;  Depoaltlona,  | 
7;  Witaiesses,  |  60. 

I.  If  ATITRE  AKD  FOBM  OF  REBCEDT. 

{  1 1  (Ta.)  It  la  acalnat  public  policy  to  en- 
cooran  diroree  litigation.— Devexs  t.  Darers, 
70  S.m  104& 

n.  OROi7in>s. 

?i37  (Va.)  Where  complsinant  allowed  his 
fe  to  visit  her  relations  and  had  bimaelf 
broken  off  the  oorreapondenoe  between  them, 
he  is  not  entitled  to  divorce  on  the  ground  of 
desertion  merely  because  it  appeared  she  stat- 
ed she  would  not  live  with  him  at  the  place  he 
had  chosen  as  tbelr  home.— Devert  v.  Dever% 
79  S.  E.  1048. 

137  (W.Va.)  The  cimdact  which  wlU  justify 
one  spouse  in  abandoning  the  other  must  be 
inconsistent  with  their  matrim<mial  relations  or 
render  cohabitation  unsafe.— Dawkiaa  t.  Daw- 
kins,  70  a  B.  822. 

IV.  JUBISDXOTIOH,  PBOCBEDIXOa. 

AMD  REUCT. 

<B)  P»rtlea,  PnMCM.  and  laddeBtal  Pro- 

I  79  (Va.)  In  view  of  Code  1904,  |  22S8.  fix- 
ing the  jarisdictioQ  of  courts  for  divorce,  a  com- 
plainant husband  hM  not  to  have  made  a 
Rowing  eatitUug  the  court  to  JuzlaActio&w— 
Tatea  v.  TatnTTO  S.  E.  1040. 

(X»  ESvldeBoe. 

t  133  (W.Va.)  Divorce  for  desertion  and 
cruelty  denied;  the  grounds  therefor  not  being 
established  by  clear  and  convincing  evidence. — 
Dawfcina  v.  Dawkins,  79  S.  B.  822. 

(F)  Jwdsaacat  or  De«ve«. 

i  157  (W.Va.)  An  application,  under  Code 
1906,  c  64,  {  IS,  for  absolute  divorce,  lubse- 
qnenC  to  a  decree  of  divorce  a  mensa  et  thoro, 
must  be  by  petition  or  bill  averring  grounds 
for  relief,  and  upon  the  usual  process  and  pro- 
ceedings at  rules  for  aaoity  practice^^Mzon  t. 
Dixon,  79  8.  B.  1016. 

(G)  Appeal. 

I  184  (Va.)  Unless  the  record  on  appeal 
shows  that  proper  constructive  service  has  been 
had  on  a  nonresident  defendant  in  divorce  pro- 
ceedings, the  action  of  the  trial  court  in  dis- 
missing the  case  for  want  of  jurisdictioD  will 
not  be  disturbed.— Yates  r.  Xates,  79  S.  B. 
1040. 

V.  ALIMOirr,  AI.I.OWANCE8,  AND 
DI8POSITIOX  OF  PBOPEBTT. 

1 206  (N.C.)  Where,  nending  divorce  anit, 
husband  was  enjoined  from  selling  land,  and 
by  final  decrea  raedTat  was  appointed  to  apply 


rent  to  the  payment  of  alimony,  mortgage  by 
husband  and  sale  by  the  morvagee  under  a 
power  of  sale  Md  not  in  violation  of  the  in- 
junction.—GobUe  T.  Orrellt  70  S.  B.  9B>T. 

1 256  (Va.)  Lien  of  decree  for  alimony,  (rant- 
ed to  a  wife,  on  the  landa  of  the  budiand,  held 
not  to  be  affected  by  decree  of  absolute  divorce 
granted  to  the  husband  in  another  state,  even 
though  the  foreign  court  had  Jurisdiction  of  the 
partiea— Isaacs  v.  Isaaca,  79  8.  B.  10^ 

VI.  CUSTODY  AND  SUTPOBT  OF 

ntm.nit.Tnt 

I  289  (Ca.)  In  determining  the  custody  of  chil- 
dren on  a  motion  made  under  Civ.  Code  1910,  > 
2980,  pending  an  action  for  divorce,  the  judge  is 
not  bound  by  a  previous  judgment  in  habeaa  cor- 
pus between  the  same  parties,  and  may  award 
such  custody  in  the  exercise  of  his  sound  dis- 
cretion; dv.  Code  1910.  H  2971,  29S0.  both 
of  which  relate  to  the  custody  of  children  and 
control  on  this  guestioD.  being  in  pari  nuiteria 
and  properly  construed  together.— Zachir  v. 
Zacbry«  78  S.  B.  115. 

DOCTORS. 

Sea  Fhyiidans  and  Surgeoua. 

DOCUMENTS. 

Sea  Bvidenc^  H  842-870. 

DORMANT  JUDGMENTS. 

See  Judgment,  1  8D8. 

DOWER. 

See  Willa,  |«KL 

I.  HATVBE  AHD  KBQUISITISS. 

S20  (S.G.)  A  decree  which,  while  giving  tlie 
widow  dower  in  the  real  estate  of  her  deceased 
hudHuid,  which  be  on  the  day  of  bat  prior  to 
the  marriage  deeded  to  hta  daughter,  rwused  to 
set  aside,  as  in  fraud  ot  the  wife,  bia  will  to 
bis  daughter  of  all  his  other  pn^erty,  made  a 
few  days  after  the  marriage,  nere  having  been 
no  valid  antenuptial  oontqlct,  affirmed  per  an 
equally  divided  court— McADlay  t.  McABlay,  79 
s:  87786. 

DRAFTS. 

See  BOla  and  Notes^  1 128. 

DRAINS. 

See  Bmlnent  Domain.  H  31,  136,  238;  Huaiei- 

pal  Corporations,  Sf  8SQ,  845. 

I.  ESTABLISHMElfT  AHD  MAIH. 
TENANOE. 

12  (N.C.)  The  drainage  act  of  1900  (Pub. 
Laws  1909,  c  442)  is  not  obnoxious  to  either 
the  state  or  federal  Constitution.- Newby  & 
White  V.  Bfiard  of  Drainage  Com'ra  of  Bear 
Swamp  Drainage  Diet.,  79  S.  E.  266. 

1 13  (N.C.)  A  drainage  district  organised  un- 
der Pub.  Lews  1909,  c.  442.  is  a  quasi  muni- 
cipal corporation,  and  neither  its  existence  nor 
the  irregularity  of  its  proceedings  may  be  col- 
laterally attacked.— Newby  ft  White  v.  Board 
of  Drainage  Com're  of  Bear  Swamp  Drainage 
Dist.,  70  S.  E.  266. 

1 13  (N.C.)  The  establiahment  of  levee  and 
drainage  districts  is  a  valid  exercise  of  legis- 
lative power,  based  upon  the  police  power,  the 
r^bt  of  eminent  domain,  and  ue  taxing  power. 
-Shelton  v.  White,  70  S.  B.  427. 

{  14  (N.C.)  Dnder  Laws  1909,  e.  442,  H  16. 
17,  relating  to  the  formation  of  drainage  dis- 
tricts, any  landowner  included  therein  may  ap- 
potl  from  ^e  decision  of  the  cleric  to  the  su- 
perior court  upon  the  issue  as  to  whether  his 
land  will  be  benefited,  and  have  audi  issue  pass- 
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ed  npm     a  Jnrr.— Sbelton  t.  Wblte,  79  S.  IL 

427.  . 

Where,  upon  hearing  of  final  report  of  view- 
pra,  nndeT  Act  1900,  c.  442.  S  9,  relating  to 
formation  of  drainage  districta,  a  majority  of 
landowners  and  owners  of  three-fifths  of  the 
land  wiUiin  the  proposed  district  objected,  the 
proceeding  should  have  been  dismissed,  although 
some  of  the  objectors  signed  the  original  peti- 
tion for  the  formation  of  the  district.— Id. 

S  14  (N.O.)  Under  Lavs  1909.  c  442,  relat- 
ing to  the  formation  of  drainage  districts,  and 
providing  for  an  appeal  by  any  landowner  to 
the  snperior  court  upon  the  issue  as  to  wheth- 
er his  land  will  be  benefited,  such  issue  was 
by  the  superior  court  properly  submitted  to  a 
jury.— Parker  t.  Johnson,  79  S.  B.  430. 

I  57  (N,C.)  Remedies  provided  by  Pab.  Laws 
1909,  c  442.  by  which  a  landowner  may  re- 
cover damages  resulting  from  the  construction 
of  drains  under  the  act.  are  ezdnsive  of  all 
other  remedies.— Newby  A  White  v.  Board  of 
Drainage  Com'rs  of  Bear  Swamp  Drainage 
Dist.  79  S.  B.  266. 

Plaintiffs  predecessors  In  title  having  made 
no  claim  for  damages  to  land  by  the  construe' 
tion  of  a  drainage  ditch,  as  they  might  have 
done  under  Pab.  Laws  1909,  c.  442.  {  11,  plain- 
tiffs were  estopped  to  maintain  an  action 
against  drainage  commission  era  to  recover  such 
damage^Id. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DRUGGISTS. 

See  Gxlmlnal  Law,  |  814. 


See  PoisoiM. 


DRUGS. 
DRUNKARDS. 


S  10  (Oa.App.)  Under  Pen.  Code  1910,  |  442, 
it  is  only  unlawfol  for  any  person  to  appear 
in  an  intoxicated  condition  on  the  street,  when 
the  intoxication  Is  made  manifest  by  boisterous 
and  indecent  conduct,  or  profane  language,  and 
intoxication  Is  not  manifested  by  reckleaa  driv- 
ing.—Peterson  V.  State,  79  S.  El  927. 

Reckless  driving  is  not  within  that  indecent 
conduct  and  action  which  Pen.  Code  1910,  { 
442,  requires  as  one  of  the  evidences  of  public 
intoxication  punishable  by  law. — Id. 

i  1 1  fOa.App.)  BJvldence  merely  that  defend- 
ant had  whisky  in  his  i>osses8ion  was  insuffi- 
dent  to  sustain  fals  conviction  of  drankenness 
on  choieh  groands.— CarsweU  v.  State*  79  S.  B. 
688. 

DRUNKENNESS. 

See  Orlmlnal  Law.  |  762. 

DUE  PROCESS  OF  LAW. 

See  Gonstitntional  Law,  SS  2Q1-809. 

DUPLICITY. 

See  Indictment  and  Information,  %  ISS* 

DYING  DECLARATIONS. 

See  Homicide,  IS  207-21& 

EASEMENTS. 

See  Constitutional  Law,  S  281;  Fences,  I  1; 
Municipal  Corporations,  f  668. 

I.  OmiATION.  EXISTENCE,  AMD 
TEBMINATIOH. 

S  17  (6a.App.)  Where  lots  are  bought  and 
sold  with  reference  to  a  plat  showing  cectain 
streets,  a  person  who  purchases  with  reference 


to  the  plat  acquires  such  «  rifcht  in  all  the 
streets  designated  thereon  as  entitles  him  to  en- 
join the  obstruction  of  one  such  street,  even 
though  his  lots  do  not  abut  upon  it. — ^Adair  v. 
Spellman  Seminary.  79  S.  E.  689. 

n.  EXTENT  OF  BIGHT,  USE,  AND  OB- 
STRUCTION. 

S  44  (W.VaJ  A  testator's  reservation  of  a 
right  of  way  for  an  outlet  over  land  given  one 
devisee  confers  no  rixht  to  the  exclosive  nse 
of  the  soil,  but  creates  only  an  easement,  and 
the  way  cannot  be  fenced  against  the  servient 
tenant's  wishes. — Wiley  v.  BaU,  79  S.  E.  659. 

The  servient  tenant  cannot  be  bordened  with 
the  occupancy  of  a  greater  width  than  is  rea- 
sonably necessary  for  the  uses  for  which  the 
right  of  way  is  reserved  as  an  easement,  where 
no  width  is  defined  in  the  reservation.- Id. 

161  (Ga.App.)  The  stopping  or  impeding  of  a 
pnvate  way  which  has  been  opened  and  is  in 
use  is  a  private  nuisance.— Adair  v.  Spellman 
Seminary,  79  S.  E.  589. 

The  summary  proceeding  provided  for  by 
Civ.  Code  1910,  |  6329  et  seq.,  Is  not  available 
to  remove  an  obstruction  in  a  nrlvate  way 
which  ttdsts  oidy  on  a  plat,  ana  lias  never 
been  opened  or  nsed.— Id. 

EJECTION. 

See  Carriers,  U  366-881. 

EJECTMENT. 

See  Appeal  and  Brror,  {{.1002,  1057;  Bound- 
aries. 8  36 ;  Improvements ;  New  Trial,  |  3«61 ; 

I.  BIGHT  OF  ACTION  AND  DE- 
-  FENSES. 

{9  (Ga.)  Plaintiff  In  an  action  for  land  must 
recover  on  the  strength  of  his  own  title^Hen- 
ry  V.  Roberts.  70  8.  E.  110. 

19  (N.O.)  Flalntifl,  in  an  action  to  try  the 
title  to  land,  who  relies  on  adverse  poAession 
under  color  of  title,  must  recover  upon  the 
strength  of  his  own  title,  and  not  merely  rely 
on  the  weakness  of  his  adversary's  title^Bai- 
field  V.  Hill,  79  S.  m  677. 

S  12  CW.Ya.)  Plaintlir  In  ejectment  cannot 
extend  the  description  in  his  deed  by  a  refer- 
ence to  a  patent  or  other  paper  not  referred  to 
or  adopted  in  the  deed.— Hartmyer  v.  Everly, 
79  B.  E.  1093. 

S  15  <S.C.)  The  rule  that  plaintiff  In  eject- 
ment must  show  a  complete  and  perfect  title 
in  himself,  going  back  to  a  grant  either  actual 
or  presumed,  is  subject  to  the  exception  that, 
where  both  parties  claim  from  a  common 
source,  plaintiff  need  go  back  no  farther  than 
such  source.— Bethea  v.  Allen,  79  S.  E.  639. 

1 16  (W.Va.)  The  doctrine  that  a  plaintiff  in 
ejectment  may  recover  merely  on  the  strength 
of  prior  possession  does  not  apply,  where  de* 
fenoant  has  acquired  possession  peaceably  and 
in  good  faith  under  claim  of  title.— Lovett  v. 
West  Virginia  Centnl  Gas  Co.,  79  S.  B.  1007. 

rV.  TBIAI.,  JUDGMENT,  ENFOBOE- 
MENT  OF  JUDGMENT,  AND 
BE  VIEW. 

{  I  ro  (N.C.)  In  an  action  involving  the  deliv- 
ery of  an  unregistered  deed,  where  the  court 
properly  charged  as  to  the  burden  of  proof,  hts 
refusal  to  charge  that  the  grantor's  possession 
of  the  deed  was  presumptive  evidence  that  it 
had  not  been  delivered  was  not  error.— Carroll 
V.  Smith,  79  S.  H.  497. 

In  an  action  involving  the  delivery  of  aa  un* 
registered  deed,  where  there  was  evidence  of 
deliveiT,  the  coart  properly  charged  that  posses- 
sion of  tiie  deed  by  the  grantor  was  a  circum- 
stance which  the  jury  might  consider.— Id. 
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ELECTION. 

See  Willi,  I  781. 

ELECTIONS. 

See  Goostttatumal  law,  |l  9.  68;  School!  and 

School  Dutricts,  {|  97.  103;  States,  {  115. 

V.  BEOISTBATZON  OF  VOTERS. 

S  106  (N.C.)  The  fact  that  the  registrar  of 
elections  did  not  administer  an  oath  to  anr  of 
the  electors  whose  names  were  registered  in 
the  register  book  wonld  not  invalidate  an  elec- 
tion to  determine  whether  a  school  tax  shoald 
be  levied,  in  absence  of  frand  or  Improper  mo- 
tive.—Gibson  T.  Board  of  Gom'ie  «  Scotland 
Coantr.  79  S.  B.  976. 

ELECTRICITY. 

See  Appeal  and  Error,  tS  10&8,  1066:  Bmlnent 
Domain,  i  69;  Evidence,  |  474;  Monicipal 
Corporations,     763,  818,  S22,  652. 

i  15  (Va.)  Where  a  child  went  on  the  tracks 
of  a  motor  road,  along  the  poles  of  which  was 
strung  an  electric  light  wire,  which  had  become 
broken,  took  hold  of  the  wire,  and  broogbt  it 
in  contact  with  the  rail,  causing  a  flash  which 
set  fire  to  her  clothes,  held,  that  the  owner  of 
the  road  and  wire  was  not  liable;  the  child 
being  a  trespasser  or  at  most  a  bare  licensee. — 
Kiser  v.  Colonial  Coal  &  Coke  Co.,  79  S.  El  348. 

1 19  (Ga.)  A  petition  alleging  that  plalntitrs 
son,  while  moving  a  house  for  another,  and 
lifting  one  of  defendant's  light  wires  over  the 
chimney  of  the  house  was  struck  by  the  rebound 
of  the  wire  and  received  a  shock,  from  failure 
to  provide  proper  insulation,  from  which  be 
died,  and  that  decedent  was  in  the  exercise  of 
ordinary  care,  held  not  demurrable. — Sedlmeyr 
v.  City  of  Fitzgerald,  79  S.  H.  468. 

ELEVATORS. 

See  G^rrien,  ||  280,  816. 

EMBEZZLEMENT. 

See  Indictment  and  Information,  t  71. 

{4  (Ga.App.)  Where  A.  is  charged  with  the 
duty  of  collecting  for  B.  accounts  from  C.  and 
D..  he  cannot  be  convicted  of  embezzlement  if 
he  pays  the  entire  amount  collected  from  D.  to 
B.,  though  he  directs  that  the  amount  be  applied 
to  the  credit  of  C,  though  in  fact  he  has  not 
collected  anything  from  C— Gibson  v.  State, 
79  S.  E.  354. 

1 1 1  (Ga.App.)  One  cannot  be  convicted  of 
embezzlement  of  public  funds  collected  by  him 
in  his  fiduciary  capacity,  where  they  were  paid 
over  to  the  department  of  the  government  to 
which  the  funds  should  have  been  paid,  although 
the  payments  were  made  on  the  wrong  account 
—Gibson-  V.  State,  79  S.  E.  354. 

1 36  (Ga.App.)  The  state  need  not  prove  that 
accused  used  any  of  the  appropriated  money  to 
buy  any  particular  arUde.— Trneheart  t.  State, 
79  S.  E.  755. 

1 39  (Ga.App.)  In  a  prosecution  for  embee- 
zlement,  evidence  that  accused  falsified  his  ac- 
count was  competent  upon  the  question  of  crim- 
inal intent— Trueheart  T.  State,  79  S.  B.  755. 

EMINENT  DOMAIN. 

See  Constitutional  Law,  {  281;  Drains,  S  13; 
Evidence,  §S  142,  543,  558;  Executors  and 
AdmlnUtrators.  !  120 ;  Statutes,  H  76,  112. 

L  HATVBE.  EXTENT,  AND  DELEGA- 
TION  OF  POWER. 

{ 2  (S.C.)  Where  a  municipal  corporation 
emptied  sewage  into  a  stream  flowing  through 
plBintiff*B  land,  thus  Injnring  her  property, 
there  ms  a  taking  of  private  property  for  puiH 


He  use  within  the  purview  of  the  Constitntion, 
guaranteeing  that  private  property  rtiall  not  be 
taken  for  public  use  witiiout  Jnit  eompeiiaation. 
-^rrlah  t.  Town  of  TorkvUIe,  79  S.  B.  635^ 

J  31  (N.C.)  Under  Laws  1909,  e.  442.  tl 
17,  relating  to  the  formation  of  drainage  dia- 
tricta,  if,  on  appeal  to  the  superior  court  by  a 
landowner  upon  the  issue  as  to  whether  his 
lands  will  be  benefited,  tbe  jury  finds  that  his 
lands  will  not  l>e  benefited,  they  can,  neverthe- 
lesa,  be  inclnded,  if  necessary  for  construction 
purposes,  under  the  tight  <a  eminent  domain 
upon  an  allowance  for  damagea. — Shelton  r. 
White,  79  &  SL  427. 

1 34  (W.Ta.)  The  rights  of  the  public  in  the 
services  to  be  performed  by  a  pipe  line  com- 
pany are  sufficiently  definite  and  fixed  bjr  gen- 
eral law  to  warrant  the  taking  of  a  right  of 
way  by  the  company  in  eminent  domain  pro- 
ceedings.—Carnegie  Natural  Gas  Go.  v.  Swiger, 
79  S.  E.  3. 

Where  a  pipe  line  company  is  autiiotized  by 
general  law  to  take  a  right  of  way  or  easement 
for  its  public  service,  the  general  law  sofflcient- 
1t  protects  tbe  rights  of  the  public  in  respect  to 
toe  services  to  be  rendered  and  reasonaUeness 
of  the  charges  to  be  made  therefor  to  warrant 
the  taking  thereof  for  such  public  use. — ^Id. 

That  only  a  few  persons  are  beliog  served  at 
the  time  a  right  of  way  or  easement  for  a  pipe 
line  is  proposed  to  be  taken  will  not  defeat  the 
right  of  the  pipe  Une  company  to  teke  same,  if 
the  real  object  is  to  serve  the  public. — Id. 

1 66  (W.Va.)  Where  a  public  service  corpora- 
tion has  a  public  duty  to  perform,  the  questiott 
of  what  is  necessary  in  the  way  of  easements 
and  other  means  of  perfonning  the  services  is 
generally  a  matter  within  its  discretion,  not 
controllable  by  the  courts.— Carnegie  Natural 
Gas  Co.  V.  Swiger,  79  S.  E.  3. 

The  question  of  the  public  need  or  benefit  of 
a  proposed  right  of  way  or  easement  for  a  pipe 
line  ia  generally  a  question  for  tbe  court  and 
not  one  of  fact  for  the  jury.— Id. 

XZ.  OOBCFENSATIOir. 
(A)  NMessltx  mad  SnfllcleBor  Im  QcBeral. 

S  69  (N.C.)  A  quaal  pnblic  corporation,  such 
as  an  electric  light  company,  authorised  to 
place  poles  and  wires  along  the  streets  of  a 
city  cannot  invade  the  rights  of  a  property  own- 
er in  respect  to  trees  in  the  street  in  front  of 
his  property,  without  paying  compensatioat 
therefor.— Moon  t.  Carolina  Power  &  Idgbt  Co., 
79  S.  E.  596. 

I  69  (S.C.)  As  the  Constitution  prohibits  the 
taking  of  private  property  for  a  fioblic  use 
without  just  comi;>ensation,  the  granting  by  the 
Legislature  of  the  right  to  condemn  private 
property  imposes  upon  tlie  condemning  corpora- 
tion the  correlative  duty  of  making  just  com- 

risation^FarrisIi  t.  Town  of  ToAriDe,  79 
a  635. 

1 76  (W.Va.)  Acts  1907,  c.  74  (Code  Supp. 
1909,  c.  42,  a  18,  20),  amending  and  re-enacting 
Code  1906,  c.  42,  §g  18.  20,  and  providing  for 
an  alternative  method  of  condemning  land  or 
easements  by  pipe  line  companies,  held  not  vio- 
lative of  Const  art  3,  {  9  (Code  190Q,  p.  U, 
prohibiting  the  taking  of  private  tiroper^  for 
public  use  without  just  compensation  paid  or 
secured  to  be  paid,  such  requirement  being  sat- 
isfied by  a  proviuott  for  the  giving  of  a  bond.— 
Carnegie  Natnral  Oas  Go.  v.  Swiger.  79  S.  R  3. 

St  79,  80  ((3a.)  Where  a  landowner  pedtions 
for  a  new  road,  and  agrees  to  give  the  right  of 
way  for  same  without  cost,  she  cannot  subse- 
quently recover  damages  from  tbe  county  for 
tne  running  of  the  road  through  her  property.— 
Hurray  County  t.  Wilson.  79  S.  E.  783. 

IS  79. 80  (Ga.App.)  As  a  waiver  Is  a  relin- 
quishment of  a  known  right,  plaintiff,  an  abut- 
ting owner,  would  have  to  be  in  possession  of 
all  the  facts  as  to  how  a  change  of  grade  would 
leave  Ua  property  before  his  consent  to  tbe  im- 
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rovement  would  be  a  waiver  of  any  resuldoc 
amagc— Citr  of  Americiu  PbilUps,  79  S. 
1.36. 

3)  TbIeIbv     or     iMjnrliMr    Fvopertr  » 
Oro«Bd  tor  CompeBMtlon. 

i  95  (G9.)  The  damagefl  recorerable  for  in- 
jries  to  land  not  taken  m&j  include  any  in- 
iry  caused  by  the  legitimate  use  of  the  prop* 
rty  taken  for  the  purpose  for  which  eondem- 
atioD  is  made. — Flemister  T.  Central  Georgia 
ower  Co.,  79  8.  E.  148. 

(96  (Ga.)  That  the  taking  of  proposed  land 
ill  destroy  the  general  umty  of  the  condem- 
ee'l  farnii  and  depreciate  the  market  value 
f  the  land  not  taken,  affords  an  element  of 
le  damages  recoverable  in  procee^ngs  to 
andcmn  land  for  a  reservoir. — Flemister  T. 
entral  Georgia  Power  Co..  79  8.  £1.  148. 
1 98  (Go.)  Where,  in  proceedings  to  condemn 
ind  for  a  reservoir,  it  appears  that  the  pro- 
oBed  raise  of  the  water  in  the  river  will  pre- 
ent  the  drainage  of  a  part  of  the  condemnee's 
ind  not  taken,  this  furnishes  an  element  of 
le  damages  recoverable  by  the  condemnee.— 
lemister  T.  Central  Georgia  Power  Co.,  79 
.  E.  148. 

I  101  (Ga-App.)  A  dty  Is  liable  to  a  property 
trner  for  damages  from  altering  the  gnide  of  a 
:rpet  or  sidewalk  in  front  of  bis  property, 

hereby  his  means  of  ingress  and  egress  are 
npaired.— Citgr  of  Americas  t.  Phillips,  79  8. 
;.  30. 

(O  ■«■■«>•  aad  Asnoant. 

1 136  (Ga.)  Where  it  Is  sought  to  condemn 
□  easement  for  a  sewer,  the  landowner  can 
^cover  damages  for  the  property  actually  tak- 
D.  and  such  damages  to  the  remainder  as  flow 
.*om  the  constmction  of  the  seweti^Potts  v. 
lity  of  Atlanta,  79  S.  B.  110. 

n.  FBO0E£DINOS  TO  TAKE  FBOP- 
EBTT  AKD  ASSESS  COM-  • 
PEHSATZOir. 

S  167  (S.C.)  As  condemnation  of  land  by  a 
lunicipality  is  statutory  in  origin,  the  meuiod 
rescribed  by  Civ.  Code  1912,  {  3023,  by  which 
le  amount  of  compensation  is  to  be  determined 
y  arbitrators  appointed  by  the  corporation 
ad  the  landowner,  is  exclusive;  there  being  no 
immon-law  action.— Parrlsh  v.  Town  ot  Xork- 
ille,  79  S.  £.  636. 

i  167  (W.Va.)  Acts  1907.  c.  74  (Code  Supp. 
009,  c.  42,  S9  18,  20),  amending  and  re-enacting 
Vide  1906,  c.  42,  8$  18,  20,  and  providing  for 
a  alternative  method  of  condemning  land 
asementa  by  pipe  line  companies,  held  valid. — 
arn^e  Natural  Gas  Oa  v.  Swlger,  79  S.  E,  8. 

I  191  CW.Va.)  Petltimer  for  a  'right  of  way 
r  easement  taken  for  a  pipe  line  under  author- 
;y  of  Acts  1007.  c.  74  (Code  Supp.  1909,  c.  42, 
i  18.  20),  amending  and  redacting  Code  1906, 
i  18,  20,  need  not,  when  less  than  the  fee  in 
ikeu,  describe  a  definite  width  or  depth,  but 
lust  pursue  a  definite  line  with  courses  and 
istances  given,  and  have  a  definite  and  fixed 
^rmini.— Carnegie  Natural  Gas  Go.  v.  Swiger, 
9  S.  E.  3. 

§202  (Ga.)  In  condemnation  proceedings  it 
ras  not  error  to  reject  the  testimony  of  a  wit- 
ess  that  nnder  a  certain  assumption  the  water 
ower  on  the  land  sought  to  be  condemned 
ught  to  pay  interest  on  a  certain  valoatioD.-- 
Mrmister  v.  Central  Georgia  Power  Co.,  79  S. 

:.  148. 

Where  the  condemnor's  notice  incliided  the 
ight  to  back  water  on  land  on  which  there 
ras  a  shoal,  and  he  introduced  evidence  gen- 
rally  as  to  the  value  of  the  land,  without  re- 
(.Tring  specifically  to  whether  the  shoal  had 
ny  value  for  furnishing  water  power,  and 
there  the  condemnee  introduced  evidence  of 


the  general  valne,  and  also  of  the  value  of  the 
shoal,  the  condemnor  was  properly  permitted 
to  introdnce  depc«itions  previously  taken  tend- 
ing to  prove  that  the  shoal  had  no  value.— Id. 

{203  (Ga.App.)  That  plaintiff  had  put  down 
a  brick  sidewalk  In  front  of  his  pro^er^  and 
bad  been  required  to  pay  for  the  curbing  there- 
of was  admissible  to  show  damages  by  change 
in  the  grade  of  the  streeL— City  of  Americas  v. 
Phillips,  79  S.  E.  86. 

{ 222  (Ga.)  Where,  in  proceedings  to  con- 
demn land,  tile  instructions  given  referred  only 
in  general  terms  to  the  consetinentlal  damues 
to  uind  not  taken.  It  was  error  to  refuse  to  In- 
struct on  specific  damues  caused  to  sncli  land. 
—Flemister  t.  Central  Georgia  Power  Co.,  79 
8.  E.  14a 

An  instruction  which  repeated  several  times 
that  the  cooseqaential  damages  recoverable 
were  only  such  as  were  proximately  caused  by 
the  taking  Aald  too  restricted.- Id. 

Where  there  was  bo  evidence  that  the  use  of 
the  condemned  land  as  a  part  of  a  pond  would 
render  the  remainder  tinhealthy  and  decrease 
its  market  value,  a  precautionary  instruction 
On  this  point  was  improper.— Id. 

S  224  (Ga.)  It  was  not  ground  for  new  trial 
to  give  instructions  which  in  effect  were  tiie 
same  as  instructions  requested  by  the  condem- 
nee.—Flemister  V.  Central  Georgia  Power  Co., 
79  8.  E.  14& 

$236  (Ga.)  Where  a  municipality  seeks  to 
condemn  an  easement  for  a  sewer,  and  to  ap- 
peal  from  die  assessor's  award,  under  Civ. 
Code  1910,  S  5228,  the  appeal  is  duly  entered 
on  the  city's  filing  In  the  superior  court  within 
the  statutory  time  a  bond  for  the  condemna- 
tion money,  with  a  recital  of  the  proceedings 
and  of  a  denre  to  appeaL— Potts  t.  Citr  of  At- 
lanta, 79  S.  E.  110. 

Corporate  municipal  action  is  not  necessary 
to  authorize  such  appeai.— Id. 

A  b<»id  on  appeid,  under  Oiv.  Code  lALO,  I 
S228,  may  be  executed  and  an  appeal  entered 
by  the  attorney  at  law.— Id. 

S  238  (Ga.)  Under  Civ.  Code  1910,  J  5228, 
requiring;  tiiat  an  appeal  from  an  award  of  as- 
sessors in  a  condemnatioD  case  be  filed  within 
10  days  after  the  award,  an  appeal  entered 
after  the  10  days  was  properly  dismissed. — 
Edwards  v.  Savannah  &  8.  By.  Co_  79  8.  E. 
841. 

IV.  BEMEDCBSOF  OWNERS  OF 
PBOPEBTT. 

i  266  (S.C.)  Where  a  municipality  has  taken 
private  property  for  public  u&e,  but  denies  the 
right  to  compensation,  the  owner  may  bring 
an  action  in  equity  to  ascertain  his  right  to 
compensation  because  C^v.  Code  1912,  §  3023, 
which  provides  for  the  computation  of  the 
amount  of  compensation,  does  not  provide  any 
method  for  determining  the  right  to  compensa- 
tion when  it  is  contested. — Parrlsh  v.  Town  of 
XorkvUle,  79  S.  E.  635. 

S  269  (S.C.)  As  the  remedy  of  condemnation 
Is  for  the  benefit  both  of  the  condemning  cor- 
poration and  the  owner,  a  landowner  whose 

ftroperty  is  taken  by  a  municipality  as  a  dump- 
Dg  place  for  sewage,  may,  if  the  right  to  some 
compensation  Is  not  denied.  Institute  proceed- 
ings to  compel  the  assessment  of  bis  damage.— 
Parrlsh  v.  Town  of  Torkvllle,  79  S.  E.  6.^. 

8  274  (W.Va.)  The  taking  of  private  personal 
property  for  puollc  use  without  payment  of  just 
compensation  therefor  may  be  enjoiufd.— State 
V.  Baltimore  ft  O.  II.  Co.,  79  S.  E3.  834. 

8  27S,(Ua,)  Evidence,  in  an  action  to  enjoin 
a  railway  company  fnim  trespassing  by  con- 
structing its  railway  through  a  tract  of  land, 
held  to  anthorize  the  granting  of  an  inter- 
locutory injunction.— Chattanooga  &  C.  I.  By. 
Co.  V.  Morrison,  79  S.  E.  903. 
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EMPLOYERS'  LIABILITY  ACTS. 

See  Commerce,  88  8,  27;  Death,  81  81,  76,  86, 
9S ;  Limitation  of  Actions,  8  182 :  Master  and 
Setvant.  II  87,  100,  25034,  278;  2t»l;  Mefli- 
gence.  S  101;  Trial,  i  250. 

EMPLOYES. 

See  Master  and  Servant 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Constitatloiial  Lav.  H  288-240. 

EQUITABLE  ASSIGNMENTS. 

See  Auignments,  8  BO. 

EQUITY. 

See  CancellatloD  of  InstrnmeDts ;  Goarts,  1 188 ; 
Deeds,  I  19 ;  Divorce,  t  157 ;  Eminent  Do- 
main, I  266;  Estoppel,  »  S4-^;  Injunction; 
Lost  Instruments;  Partition;  QnietinK  Title; 
Reformation  of  Instrainents ;  Specine  Per- 
formance; Trial,  8  874;  Trorer  and  Oonver- 
sion.  8  18;  Trosts. 

I.  JUBIBDIOnOR.  PBINGIFLSS,  AND 
MAXIMS. 

(A>  nature,  Gvonnds,  Sabjeots,  iibA  Bxtevt 
Of  Jnri»dletl«n  Im  Qcncral. 

8  1 1  (W.Ya.)  A  court  of  equity  will  not  take 
cognizance  of  a  fraud,  working  Injury  as  a 
mere  tort. — Swarthmore  Lumber  Co.  t.  Parks, 
70  S.  E.  723. 

§  26  fW.Va.)  Code  1906,  c.  106,  authorizing 
attachments  in  equity,  confers  on  courts  of 
equity  no  jurisdiction  as  to  causes  of  action  ex 
delicto.— Swarthmore  Lumber  Co.  t.  Parks,  79 
S.  B.  723. 

(B)  RMMAr  at  lAW  mmA  MvlUpUoltr  •< 
talts. 

8  48  (Va.)  Where  an  infant  servant  after 
leaving  the  master's  service  returned  at  tbe  re- 

Suest  of  the  master,  wlio  promised  to  pay  him 
400  a  year,  any  wases  due  the  complainant 
for  such  services  -Were  recoverable  by  action  at 
law,  So  that  he  could  not  file  a  bill  asking  that 
a  court  of  equity  award  him  such  amount. — 
Starke  v.  Storm's  Bx'r,  70  S.  B.  10S7. 

1 48  (W.Va.)  Equity  alone  has  jurisdiction  to 
enforce  the  bond  of  a  defaulting  cashier  accord- 
ing to  its  real  intent  and  purpose,  where  tbe 
bond  names  a  bank's  ofiicers  as  obligees  Instead 
of  the  bank.— Clark  v.  Nickell.  TO  S.  B.  1020. 

(CJ)  PviaelplM  amd  t^m.^wi-ma^  at  Bqiilty. 

8  60  (N.G.)  He  has  the  better  right  who  was 
flntt  in  point  of  time.— Dell  School  v.  Peira,  79 
S.  B.  6ffr. 

564  (N.C.)  Tbe  law  wiU  assist  those  who  are 
igent  and  will  not  take  from  them  tbe  ad- 
vantage they  have  thus  acquired,  and  turn  it 
over  to  those  who  have  been  inactive. — ^Deli 
School  v.  Peirce,  79  S.  E.  687. 

§66  (Ga.)  Under  Civ.  Code  1010,  |  4621,  a 
person  seeking  equity  must  do  equity,  and  give 
effect  to  all  equitable  rights  of  other  parties 
respecting  the  subject-matter  of  the  suiL— 
Kcbols  r.  Green,  79  S.  B.  567. 

m.  PARTIES  Atm  PBOCE88. 

i  1 14  (W.Va.)  A  petition  filed  by  a  stranger 
to  a  cause  in  equity,  asking  relief  against  a  de- 
fendant therein  on  new  matter  contained  in 
such  petition,  must  he  filed  by  leave  of  court, 
and  must  make  such  defendant  a  party  to  it  by 
proper  allegation  and  process,  unless  waived  ^ 
appearance  or  otherwise.- Freeman  v.  Egnor,  79 
S.  E.  824. 

Where  a  person  files  his  petition,  asking  to 
be  admitted  as  a  party  defendant  in  a  pending 
suit  in  equity,  in  which  no  allegation  u  made 
naming  or  referring  to  him  in  any  way,  and 


in  which  no  relief  is  prayed  against  him,  and 
he  is  admitted  as  a  party  defendant,  he  does 
not  in  fact  become  a  party  to  tbe  caoae  until 
he  has  been  made  a  party  by  some  allesatioD 
in  the  bill  as  amendea.~-Ia. 

IV.  PLEADINO. 
(A)  Orlvtaal  Bill. 

8  148  (Ta.)  "MuIUfarionaness"  in  a  bill  means 
the  improper  joining  therein  of  distinct  and  io- 
dependenc  matters,  aa  the  union  of  several  un- 
connected matters  against  one  defeudlant  or  the 
demand  of  several  distinct  and  IndepeDdenl 
matters  against  several  defendants. — Dennis  t. 
Justus,  79  S.  E.  1077. 

A  bill  seeking  to  set  aside  a  tax  deed  to  one 
defendant  as  invalid  and  to  restrain  proceed- 
ings by  anotiier  defendant  under  an  ex  parte 
petition  before  a  commissioner  under  the  stat- 
ute providing  for  proving  recorded  papers,  to 
set  up  title  in  himself,  was  bad  as  being  mnlti- 
tariout.— Id. 

(B)  Plea,  Anaww*  and  Dlaelalwer. 

8  181  (W.Va.)  An  answer  tendered  after  a 
final  decree  has  been  rendered  upon  a  bill  tak- 
en for  confessed  is  properly  rejected  under  an- 
thority  of  Code  1906,  c  125,  S  53,  when  not  ac- 
companied by  affidavits  showing  good  eanse  for 
delay.— McDonald  v.  McDonald  Planing  Mill 
Co.,  79  S.  E.  1081. 

8  181  (W.Ta.)  An  answer  in  partition,  filed 
after  the  term  has  ended  at  which  an  appeat 
able  decree  was  rendered,  could  not  raise  an 
issue  upon  questions  determined  by  the  decree. 
—Wright  T.  Pittman,  79  S.  E.  1091- 

<0)  OVoa«-Blll  aaA  Plea  aad  Auwcr 
Thereto. 

8  IB6  (W.Va.)  While  relief  against  plaintiS 
may,  in  certain  cases,  be  given  to  the  defend- 
ant on  an  ordinary  answer  to  a  bill  in  equity, 
no  such  relief  can  be  given  a^inst  a  code- 
fendant.— Freeman  v.  Egnor,  79  S.  E.  824, 

In  order  for  tbe  defendant,  in  an  action  in 
eqoibr  for  partition,  to  obtain  relief  against  a 
codefendant;  resort  must  be  had  to  a  cross-bill, 
or  an  answer,  under  Code  1806^  &  12S,  {  35, 
in  lieu  of  a  croas-blU.— Id. 

(D)  Replioatloa. 

8  208  (W.Va.)  No  special  reply  to  an  ordi- 
nary answer  to  a  bill  in  equity,  outside  the  an- 
swers under  Code  1906,  c.  1^,  8  35,  is  neceF- 
sary,  and  its  matter  Is  not  taken  as  tme  onder 
gn^I  replication.— Freoaan  t.  Egnor,  79  S- 

(V)  AKead«d    aad    SnppleMMStal  PI«ad- 
lavs  aad  RevlTar. 

8226  (Va.)  The  court  should  dismiss  a  bUl 
for  multifariousness  on  its  ovni  motion  though 
not  objected  to  on  that  ground  by  defendant 
so  that  tt  was  immaterial  that  the  demurrer 
for  multifariousness  was  made  by  only  one  of 
defendants.— Dennis  v.  Justus,  79  S.  E.  1077. 

8  271  (Va.)  Where  the  matter  of  amendment 
is  similar  to  that  in  a  bill  and  was  known 
or  might  well  have  been  known  to  complainant, 
hut  was  not  brought  forward  until  after  argu- 
ment, and  the  demurrer  was  sustained,  the  court 
prope^  refused  to  allow  it— Starke  t.  StormV 
TO  S.  B.  1057. 

X.  BEOBEB  AKD  ElfFORGXMEHT 
THEBEOF. 

1 427  (W.Va.)  To  aatttOThe  granting  one  de- 
fendant reUef  against  a  codefendant,  It  Is  not 
enough  that  the  latter  be  named  as  defendant 
in  the  bill;  but  tbe  bill  and  the  answer  seek- 
ing relief,  considered  together,  must  sufficient- 
ly  raise  the  Issue  between  such  defendants.— 
Freeman  t.  Bgnor,  79  S.  flL  824. 
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ERROR,  WRIT  OF. 

See  Appeal  and  Error;  Ooatempt,  I  66;  Coats, 
S  238;  Exoeptioiia.  BiU  ot  I  & 

ESTABLISHMENT. 

See  TniBtB,  |  866. 

ESTATES. 

See  Curtesy;  Dower;  Executors  and  Adminis- 
trators ;  iiife  Estates ;  Mines  and  Minerals,  i 
55;  Perpetuities;  Remaindera;  Tenancy  in 
Common;  Wills. 

§8  (N.C.)  Under  the  rule  in  Shelley's  Case, 
when  a  person  takes  an  estate  of  freehold,  and 
in  the  same  instrument  there  is  a  limitation  by 
way  of  remainder  of  an  interest  of  the  same 
quality  to  his  heirs,  as  a  class  of  persons  to 
take  in  succession,  from  generation  to  genera- 
tion, the  limitation  to  the  heirs  entitles  the 
ancestor  to  the  whole  estate. — Jones  t.  Which- 
ard,  79  S.  E.  503. 

To  make  the  rule  in  Shelley's  Case  apply,  tbe 
word  "heirs"  or  "heirs  of  the  body"  must  be 
used  in  a  technical  sense  carrying  tbe  estate 
to  such  heirs  as  a  class  from  ceneration  to  gen- 
eration, and  where  they  are  simply  intended  as 
a  descriptio  personarom,  or  if  tbe  estate  is  con- 
veyed In  any  other  manner  than  it  would  de- 
scend, the  rale  does  not  apply.— Id. 

ESTATES  TAIL 

See  Vendor  and  Pnrchaser,  i  128. 

ESTOPPEL. 

See  Bills  and  Notes,  fi  301;  Boundaries,  I  47: 
Corporations,  «  388,  432.  480;  Counties,  S 
206;  Drains.  §  57;  Executors  and  Adminis- 
trators, S  221;  Husband  and  Wife.  §g  129, 
198,  201;  Judgment,  S§  585-743,  956;  Mort- 
gages, S  183;  Municipal  Corporations,  8  6I>7; 
Partnership.  %  37:  Sales,  !  176;  States,!  144; 
Trial.  IS  208,  253. 

XL  BT  DEED. 

(A)  Oreatiott  mud  OpermUon  1m  General. 

S  22  (S.C.)  A  general  recital  will  not  ordi- 
narily furnish  the  basis  for  an  estoppel. — 
Farmers'  Bank  &  Trust  Co.  v.  Southern  Gran- 
ite Co.,  79  S.  E.  985. 

S  25  (S.C.)  An  estoppel  can  be  invoked  only 
by  a  party  who  shows  that  he  was  misled  to 
his  Injury.— -Farmers'  Bank  &  Trust  Co.  r. 
Soathem  Granite  Co.,  79  S.  E.  985. 

(B)  Batatea  mmd  WUgiktm  Bnbseavemtlr  Ae- 

anlred. 

fi  35  (N.C.)  Where  decedent's  widow  and 
daughter  partitioned  his  land,  the  danghter  con- 
veyed her  part,  and  the  widow  died  intestate, 
the  daughter's  grantee  held  to  have  title  by  es- 
toppel, whether  partitioo  was  valid  or  not— 
Holmes  v.  Carr.  79  S.  E.  413. 

i  38  (Ga.)  Whatever  title  the  maJter  of  a  war- 
ranty deed  subsequently  acquires  by  payment  of 
purchase  money  due  her  grantor  will  pass  to  her 
grantee.— Cowart  v.  gingletary,  79  S.  E.  196. 

m.  EQUITABIf  ESTOPPEIm 
(A)  Hatave  and  Bsseatlala  In  General. 

§  54  (Va.)  Tbe  doctrine  of  estoppel  in  pais  tg 
an  equitable  one,  and  it  cannot  be  taken  advan- 
tage of  by  one  claiming  to  have  I>een  influenced 
by  tbe  condnct  of  another  to  bis  injury,  who 
acted  with  knowledge  of  the  facts  relied  on  as 
constituting  an  estoppel.— Luck  Const.  Co.  v. 
Russell  County,  79  S.  E.  393. 

1 59  (Va.)  One  whose  own  acts  or  frand  in- 
duced condnct  on  the  part  of  another  cannot 
urge  such  conduct  by  way  of  estoppel.— Luck 
Const.  Co.  v.  Knssell  County,  79  S.  E.  393. 


(B)  Oronnd*  of  Betopyel. 

1 67  (N.C.)  Where  a  landlord  contracted  to 
buy  the  tenant's  share  of  a  crop  of  tobacco,  the 
landlord  held  estopped  to  insist  that  tbe  bring- 
ing of  an  action  for  the  tobacco  by  the  tenant 
and  his  mortgagee  was  a  rescission  of  tbe  con- 
tract where  it  was  not  treated  by  him  as  a  re- 
scission.—McCuIlers  T.  Cheatham.  79  S.  E.  306. 

(C)  PersouB  Affected. 

!  98  (S.C.)  Where  property  was  granted  In 
trust  for  a  woman  and  her  heirs,  with  power 
to  her  of  appointment  by  will,  tbe  heirs  of  one 
of  her  children  cannot  attack  a  conveyance  of 
a  part  of  tbe  land  where  their  parent  was  given 
the  i>roceeds  as  bis  share  of  toe  property^  tbe 
remainder  being  distributed  by  the  beneficiary 
to  other  children.— Huggins  r.  Price,  79  8.  E. 
798. 

EVIDENCE. 

See  Account  Stated;  Adverse  Possession,  fiS 
13,  85,  104,  112 ;  Agriculture,  $  7 ;  Alteration 
of  Instruments,  §  29;  Appeal  and  Error,  fiS 
205.  200,  209,  260,  503,  522,  648,  690,  728, 
806,  901-935,  979,  994-1024,  1033,  105O- 
1053,  1057-1062,  1066,  1178;  Arrest,  fi  49; 
Arson.  §  37 ;  Assault  and  Battery,  fi  91 ;  At- 
tachment, fi  47 ;  Bailment,  fi  31 ;  Banks  and 
Banking,  fi|  62,  154 ;  Bastards,  fi  3 ;  Bills  and 


gages,  1  278;  Continuance,  g  47;  Corpora- 
tions, fiS  90,  284,  432:  Covenants,  fi  119; 
Criminal  Law,  §§  304-572,  779,  781,  782,  935, 
1120.  1158-1160,  1169,  1170;  Customs  and 
Usages,  S  21;  Damages,  fiS  178,  208;  Deeds,  SS 
196,  208,  210,  211;  Depositions;  Disor- 
derly House,  8  17 ;  Divorce,  |  133 :  Drunk- 
ards, 3  11;  Ejectment,  fi  110:  Embezzle- 
ment, fil  36,  39;  Eminent  Domain,  gfi 
202,  275;  Execution,  fifi  177,  194;  Execu- 
tors and  Administrators,  fi  130;  Extradition, 
fi  39:  Factors,  §  46;  False  Pretenses,  g  49; 
Fomicntion,  fi  9;  FraiK],  fifi  41,  58:  Fraudu- 
lent Conveyances.  SSj  '211,  300;  Gaming,  fi 
49;  Gifts,  g  48;  Habeas  Corpus,  J  85;  Hom- 
icide, SS  144-2:^8.  310.  338,  339;  Husband 
and  Wife.  l■'^:^,  313.  333;  Incest;  Infants,  J 
99;  Injunction,  §  147;  Insurance,  fifi  646,  665; 
Intoxicating  Liquors,  fifi  196,  223,  224,  236, 
809;  Judgment,  JJ  162,  961,  956;  Justices  of 
the  Peace,  fifi  175.  194:  Landlord  and  Ten- 
ant, SI  231,  270,  285,  308:  Larceny,  fiS  55, 


P  640.  697,  760,  818,  819:  Negligence,  fi  121 ; 
New  Trial,  fifi  108,  124,  132,  168;  Obstruct- 
ing Justice,  fi  16 ;  Partition,  fi  63 ;  Partnership, 
If  48,  64;  Payment,  fi  89;  Perjury,  |  31; 
Possessory  Warrant,  fi  3 ;  Principal  and 
Agent,  fil  21,  78,  103:  Principal  and  Surety, 
fi  199;  Process,  fig  148,  149;  Property;  Rail- 
roads, S8  282,  347,  386,  441,  480;  Bape,  fili 
43,  53;  Reformation  of  Instruments,  {  4o; 
Sales,  fifi  347,  358,  381 :  Specific  Performance, 
'  121*  Street  Railroads,  §  113;  Taxation,  fi 
88;  Telegraphs  and  Telephones,  fifi  16,  54, 


f. 


66.  '^3.  78:  Trespass,  5  88;  Trial,  If  139,  141, 
165,  2^,  ^5,  252,  253,  256,  295,  296;  Trover 
and  Conversion.  H  16.  35.  40;  Wills,  fiS  S2, 
292-302,  324,  424,  487;  Witnesses. 
Reception  of,  see  Criminal  Law,  fifi  666-683; 
Trial,  fifi  48-89. 

I.  JITDIOIAr  NOTICE. 

fi35  (S.C.)  Where  the  law  of  another  state  is 
germane  to  tbe  issue,  it  must  be  proved  as  a 
fact.— Betbea  v.  Allen,  79  S.  E.  639. 

S4I  (Va.)  The  time  for  the  commencement  of 

the  terms  of  the  several  courts  is  fixed  by  gen- 
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eral  law  of  which  the  coart  takesjudldal  notice. 
—House  T.  Universal  Crusher  Corporation,  TB 
S.  a  1049. 

n.  PRESUMPTIONS. 

I  63  (Va.)  All  men  are  presumed  to  be  sane 
until  the  cootrarr  is  shown.— South  Atiantic 
Life  Ins.  Co.  t.  Hurt's  Adm'x,  79  S.  E.  401. 

8  75  (Ga.App.)  Where  the  means  of  proving  a 
negative  are  cot  within  the  power  of  one  of  the 
parties,  but  all  the  proof  on  the  subject  is  with- 
in the  control  of  the  other,  who,  if  the  negative 
Is  not  true,  can  diaproTe  It  at  once,  the  tmtii 
of  the  negative  can  be  presamed  from  the  fact 
that  the  opposite  party  wlthbolda  proof  to  the 
contrary.— Brer  t.  G.  B,  Holmes  &  Co.,  79  S. 

E.  sa 

m.  BUBDEM  OF  PROOF. 

I  90  (Ga.App.)  The  meaning  of  the  term  "on- 
us proband]"  is  that,  if  the  party  who  has  the 
burden  of  proof  does  not  offer  any  evidence  in 
the  case,  the  issae  must  be  found  against  him.. 
— Hyer     C.  E.  Holme*  ft  Co..  79  S.  E.  68. 

i  94  (Oa.App.)  One  who  aasomes  the  burden 
of  proof  is  only  required  to  carry  It  until  his 
contention  has  been  prima  ^cle  established,  the 
term  "burden  of  proof'  being  coextensive  with 
the  legal  piopositlon  soa^t  to  be  proved,  ap- 
plying to  every  fact  essential  to  or  necessarily 
involved  in  the  proposition,  but  not  to  facts  re- 
lied on  in  defense.  The  burden  of  establishing 
a  case  (citing  1  Words  &  Phrases,  905).— Hyer 
V.  C.  E.  Holmes  &  Co..  79  S.  E.  5a 

The  position  of  the  burden  of  proof  Is  deter- 
mined by  the  pleadings  and  is  uncbanginj;. 
while  the  burden  of  testimony  may  be  shifted 
and  alternate  between  tha  parties  according  to 
the  oontlngenciea  and  etiiei  of  the  trial.— Id. 

IT.  REI.E VAWOT.  MATERI AIJTT.  AKD 
COMPETENCY  IN  OENERAI*. 
(B)  RcB  0«at». 

S  I2t  (N.C.)  In  an  action  for  relief  against  a 
deed  to  a  second  wife  on  the  ground  that  it  was 
obtained  by  her  fraud  aud  undue  influence, 
facts  and  circumstances  In  the  association  oi 
the  husband  and  wife  tending  to  show  her  in- 
fluence over  him  and  the  means  by  which  it 
was  obtained  held  admtssilile  as  res  gestn.— 
Lamm  v.  Lamm,  79  S.  E.  200. 

1122  (N.C.)  Where  the  only  defense  was 
suicide,  statements  of  insnred  aa  to  his  need 
of  a  pistol,  made  to  his  wife  8  or  10  months 
before  he  was  killed,  held  no  part  of  the  res 

festae.— Barker  v.  Massachnaetts  Mat  I^e 
ns.  Co.,  79  S.  E.  424. 

(G)  Blmllar  Facts  TimmsMtloiis. 

f  r29  (Ga.)  In  attachment,  evidence  that  oth- 
er creditors  of  defendant  had  sued  out  attach- 
ments against  him  was  irrelevant. — Dale  v. 
Christian,  79  S.  E.  1127. 

S  142  (Ga.)  Evidence  of  sales  of  property 
similar  to  that  in  question,  made  at  or  near 
the  time  of  the  taking,  is  competent  on  the 
question  of  the  value  of  the  land  sought  to  be 
condemned.— Flcmlater  t.  Central  Georgia  Pow- 
er Co.,  79  S.  E.  148. 

V.  BEST  ANSSECONDART  EVIDENCE. 

S  157  (Ga.)  Parol  evidence  Is  admissible  to 
prove  the  unrecorded  acta  and  transactions  of 
corporations  or  of  their  officers  and  directors. — 
Caudell  v.  Athens  Savings  Bank,  70  S.  B.  776. 

S  157  (6a.App.)  In  a  suit  upon  a  note  given 
as  commission  for  the  sale  of  real  estate,  tes- 
timony  of  the  plaintiff  as  to  the  listing  of  the 
property  held  admissible  over  objection  that  it 
did  not  appear  whether  the  listing  was  written 
or  oral.— Franklin  v.  Fields  &  Chance,  79  S.  E. 
366. 

8  164  (Ga.)  Parol  evidence  of  ttie  formal  ac- 
tions of  the  directors  and  stockholders  of  a  cor- 
poration is  ordinarily  Inadmissible,  where  tiie 
minutes  of  tbe  corporation  have  not  been  pro- 


duced or  aoconnted  for.— Ganddl  T.  Athem  Sav- 
ings Bank,  79  S.  E.  776. 

1 165  (Ga.)  Admission  <a  plalntUra  testimony 
that  he  signed  a  note  fbr  the  amount  tat  wMca 
attachment  was  issued,  as  security  for  defend- 
ant, held  error,  since  the  note  itself  was  the 
best  evidence.- Dale  t.  Christian,  70  S.  EL  1127. 

I  165  (Ga.App.)  In  an  action  against  a  sure- 
ty, testim<»iy  ttiat  another  note  was  eiven  in 
renewal  of  the  note  saed  on  was  inadinissible 
onder  the  express  provisions  of  Ov.  Code  1910. 
I  6^8,  becauae  not  the  best  evidence,  where 
tiie  new  note  waa  not  produced,  and  no  founda- 
tion was  laid  for  the  introdaction  of  seooudaiy 
evidence.— E.  Matthews  &  Son  t.  Bichards,  71^ 
S.  B.  227. 

{  1 78  (GaApp.)  A  constable  can  testify  that 
he  posted  the  adr^lsement  of  sale  under  a 
Justice  court  fi.  fa.  as  regaired  by  Civ.  Code 
1910,  t  4765,  and  on  proof  of  the  lo«i  of  such 
advertisement  may  testis  as  to  its  contents.— 
Bowman  v.  KIdd.  79  S.  E.  167. 

1 179  (Ga.App.)  A  dopUcate  bill  of  lading 
was  properly  admitted  in  evidence,  where  it 
appeared  that  the  original  bill  was  beyond  the 
court's  jurisdiction  and  not  accessible. — Rogers- 
McRorle  Co.  v.  Robeson  CuUery  Co.,  79  S.  E. 
374. 

I  187  (Va.)  Bvidenoe  hOd  to  show  that  an  in- 
strument oliered  in  evidence  was  an  original 
and  not  a  copy  and  therefore  was  not  objec- 
tionable on  the  ground  that  tiie  original  had 
not  been  sufficiently  accounted  ior.--a>aTia  t. 
Cole  Broa,  79  S.  £^  1033. 

TH.  ADMISnONS. 

(AJ  Hat«M,  Fans,  amd  laalAmita  la  Gm- 
«r«l. 

{213  (W.Va.)  A  plain  concesdon.  made  in 
an  offer  of  compromise,  and  not  stated  merely 
hypothetically  to  b\iy  peace,  is  admissible  in 
evidence  as  an  admission.— Lovett  v.  West  Vir- 
ginia Central  Gas  Co.,  79  8.  B.  1007. 

(B)  By  Parties  or  Otkem  Imtarestatf  !■ 

Bhramt. 

i  222  (N.a)  Evidence  that  there  had  been  a 
parol  partition  of  land  between  defendant  and 
plaintlBTs  father,  ^nce  deceased,  which  had  de- 
scended to  them  as  heirs  of  E.,  held  admissible, 
in  a  subsequent  suit  for  partition,  to  show  that 
defendant  had  recognised  ^intilFs  fotfaer  as 
the  legitimate  heir  of  E.— Kiwell  t.  BwelL  79 
S.  E.  1S09. 

(C)  Bt  Graatora*  Fonaer  Owaers,  mm 
Prlvle*. 

1 236  (Ga.)  Admissions  made  by  defendant's 
deceased  husband  as  to  the  existence  of  the  re- 
sulting trust  songbt  to  be  eBtablished  held  bind- 
ing on  defendant  if  made  while  the  property 
stood  in  his  name,  but  not  if  made  after  he  bad 
disposed  of  any  part  of  it  by  gift  or  otbmriae.— 
Banks  v.  Bradwell,  79  S.  £.  672. 

<Sn  PrtMif  and  Btteet. 

{256  (Ga.)  Where,  in  an  action  to  establiftb 
a  resulting  trust,  it  was  sought  to  bind  defend- 
ant by  admissions  made  by  her  deceased  hus- 
band aa  to  the  existence  of  the  trust,  the  burden 
was  on  plaintiff  to  prove  that  such  admissions 
were  made  before  tiue  to  the  pn^erty  had  pass- 
ed out  of  defendant's  bndund. — Banks  t.  Brad- 
well,  79  S.  E.  572. 

Vm.  DECIiABATIONS. 
(A)  Hatnre,  Form,  and  laeldemta  1»  Oea- 

J 271  (Ga.)  In  an  action  to  establish  a  re- 
ting  trust  in  land,  certain  paid  and  canceled 

notes  and  mortgages,  and  testimony  thal^thej 
were  given  for  improving  the  property  while  it 
was  occupied  by  defendants,  held  admissible  to 
explain  the  charactw  of  defendants^  poBsesaion. 
and  rebnt  plaiutHTs  theoxj  of  tha  etn,  though 
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in  the  nature  of  Belf-serrins  dedarationi.— 

Banks  T.  Bradwell,  79  S.  B.  572. 

1271  (Ga.App.)  In  a  Btreet  car  paa8eDser*H 
action  for  damagei  for  defendant's  failure  to 
protect  him  from  abusive  language  of  its  motor- 
man,  evidence  of  an  extract  from  a  letter  writ- 
tea  by  plaintiff's  attorney,  when  offered  by 
plaintiff,  was  properly  excluded  as  self-serving. 
-Binder  t.  Georgia  Ey.  &  Electric  Co.,  79 
&  K  216. 

1271  (N.C.)  Whera  the  only  defense  was 
suidde,  statements  of  insured  to  bis  wife  8  or 
10  months  before  his  death  that  he  needed  a 
pistol  as  depnty  sheriff  held  incompetent  as 
■elf-seiving,  where  they  were  not  in  corrobora- 
tion of  competent  statements.— Barker  v.  Mas- 
■achusetts  Mut  Life  Ins.  Co.,  79  S.  B.  424. 

{272  (N.O.)  Declarations  against  a  party's 
interest  are  competent— Barker  Massacho- 
•etts  Mat  Life  Ins.  Co.,  79  S.  S.  424. 

S  272  n^.C.)  A  writing  by  deceased,  addressed 
to  hla  wife,  directing  her  as  to  certain  business 
matters,  and  not  intended  to  come  into  her 
hands  until  after  deceased's  death,  htM  admis- 
sible to  show  suicide  as  declarations  against 
interest— Whitfoid  t.  Nortli  State  1M%  Ins. 
Go.  79  S.  B.  601. 

S  273  (N.C.)  Testimony  of  uninterested  wit- 
ness, in  an  action  involving  delivery  of  a  deed, 
that  he  heard  alleged  graotor,  since  deceased, 
admit  the  making  of  the  deed  AeId_properly  ad- 
mitted.—Carroll  V.  Smith.  79  S.  E.  497. 

(C)  As  to  Pe<ltKr««,  Blrtb,  mnA  Relatlon- 

{ 287  (N.a)  Entry  in  the  family  Bible  a 
Iierson  since  deceased,  showing  ma  own  birth 
and  its  date,  held  admiuible  to  prove  the  fact 
-Ewell  V.  Ewell,  79  S.  B.  509. 

{294  (S.C.)  Any  person,  whether  a  stranger 
or  a  relative,  who  is  acqoainted  with  a  famil; 
and  reputation  in  the  family,  can  testify  as  t« 
the  pedigree  and  relationship  of  members  of  the 
family,  and  as  to  common  rumor  in  the  com- 
munity as  to  this  pedigree  and  relationship,  and 
as  to  the  declarations  of  the  family  aa  to  pedi- 
gree, kinship,  i^tionship,  maniages,  ete^ — Mc- 
Lain  r.  Allen.  79  S.  B.  1. 

XZ.  HBABSAT. 

fidl4  (S.O.)  Where,  in  an  action  by  an  ad- 
nistrator  to  sell  a  lot  to  pay  debts  of  dece* 
dent,  defendant  elaime^  title  by  adverse  posses- 
sion, testimony  of  a  mtnesa  uat  a  real  estate 
agent,  a  collector  of  rent  bad  collected  rent  for 
the  bouse  for  the  decedent  prior  to  bis  death 
was  not  hearsay.- SficLain  t.  Allen,  79  S.  E.  1. 

J 317  (N.C.)  Where  the  only  defense  was 
cidej  testimony  of  the  insored's  wife  and 
beneficiary  that  some  8  or  10  mouths  before 
his  death  insured  stated  to  her  that  he  needed 
a  pistol  aa  deputy  sheriff  and  was  thinking  of 
getting  one,  and  a  later  conversation  as  to  the 
need  of  a  pistol  to  protect  her  in  his  absence, 
offered  to  rebat  tbe  fheory  of  aoidde,  were  in- 
competent as  hearsay. — Barker  v.  Massachusetts 
Mut.  Life  Ina.  Co.,  79  S.  E.  424. 

I  318  (N.C.)  In  an  action  upon  a  note,  where 
the  plaintiff  was  an  equitable  holder,  a  letter 
from  one  not  a  party  to  the  note,  which  re- 
ferred to  tbe  question  of  plaintiff's  good  faith, 
ia  inadmissible  aa  hearsay.- Elgin  City  Bank- 
ing Co.  V.  McEacbem,  79  S.  E.  680. 

1 320  (Ga.App.)  Testimony  on  direct  exam- 
ination relative  to  the  loss  of  sacks  of  fertilis- 
er waa  properly  excloded,  where  it  was  shown 
an  cross-examination  that  the  witness  testified 
merely  from  hearsay.— Atlantic  Coast  Line  Ry. 
Co.  v.  Collins.  79  S.  E.  946. 

9  324  (N.C.)  On  an  issae  as  to  whether  L.  had 
occupied  a  tract  of  land  in  oontroversy  adverse- 
ly and  nnder  known  and  visible  boundaries  for 


a  sufficient  time  to  matore  his  title,  evidence 
that  the  land  was  reputed  to  belong  to  L.  held 
hearsay  and  inadmiaoble.— Locklear  v.  FaoL  79 
S.  E.  6X7. 

X.  DOCUMENTART  EVIDENOE. 

(B)  ElxempIifieKtloM*,  TramacrlptSf  and 
Certified  Coplea. 

{342  (W.Va.)  A  copy  of  a  Virginia  grant, 
certified  by  tbe  auditor  of  West  Virginia  or  the 
register  of  the  Virginia  land  office,  is  admissi- 
ble as  evidence  of  title,  though  it  does  not  In- 
dicate that  the  grant  bore  a  seal;  a  presump- 
tion that  the  original  was  under  seal  arising 
from  tbe  recordation  thereof  and  the  recital 
that  tbe  Governor  had  affixed  the  seal.— Wil- 
liam James'  Sons  Co.  v.  Crouch,  79  S.  E.  815. 

(O)  Pvlvate  -WMtlKsa  Md  PablleatlOBs. 

{  354  (Ga.App.)  That  a  book  is  kept  in  ledger 
form  is  not  a  valid  objection  to  its  admission  as 
a  book  of  original  entries,  under  Civ.  Code  1910, 
!  5769.— Harper  v.  V.  Hammond  &  Sons,  79  S. 
E.  44. 

If  a  book  offered  In  evidence  was  not  a  book 
of  original  entries,  it  was  properly  admitted  in 
corroboration  of  admission  by  defendant  that  he 
was  indebted  to  plaintiff  in  «n  amoont  proxi-- 
mately  tiie  aame  as  that  shown  by  the  book. — 
Id. 

Civ.  Code  1910,  I  6769,  permits  admission  of 
books  and  original  entries  as  direct  primary  ev- 
idence in  cases  where  the  fact  of  delivery  of 
specific  items  of  an  account  or  particular  serv- 
ice cannot  be  otherwise  definitely  proven.— Id. 

1 355  (N.C.)  Where  an  original  entry  of  the 
birth  of  a  person  and  its  wte  In  the  family 
Bible  is  proved  to  have  bem  lost  at  destroiyed, 
an  authentic  copy  thereof  li  admisaible.— Ewell 
V.  EweU,  79  S.  B.  509. 

{ 363  (Ga.)  Books  on  science  and  art  are 
inadmisaible  in  evidence  to  prove  opinions  of 
expats  announced  in  them.— Flemister  t.  Cen- 
tral Oeorcia  Power  Oo.,  79  B.  B.  148. 

(D)  FrodiuittoH*  AatbestioatloB,  aad  Bl^ 
feet. 

Ji  370  (Ga.App.)  A  recorded  biU  of  sale  ia  ad- 
Bsible  in  endence  wlthoat  other  proof. — Ow- 
en* T.  Bridgu,  79  S.  E.  225. 

XX.  PABOI.  OB  EXTBIK8IC  EVIDEITOE 

A7FEOTINO  WRITINGS. 
(A)  Oontr«dlotlnv.  Tarjrlnv,  or  Addlnv  t* 
Terasa  of  written  iBatmmeHt. 

1396  (W.Ta.)  An  unambiguous  description 
In  a  deed  cannot  be  varied  by  parol.— Hartmyer 
V.  Everiy,  79  S.  E.  1093. 

{397  (Ge.)  Where  a  written  contract  appar- 
ently contains  the  entire  agreement,  and  there 
is  no  allegation  that  additional  terms  have  been 
omitted  by  fraud  or  mistak^  it  may  not  be  en- 
larged by  parol  evidence. — Bank  of  Lavonia  v. 
Bush,  79  S.  E.  459. 

{  405  (N.C.)  An  insurer  may  show  that  the 
manual  delivery  of  a  policy  was  conditional,  or 
it  may  prove  fraud  or  other  equitable  matter  to 
show  that  such  policy  never  took  effect;  but 
when  it  is  once  delivered,  statements  therein 
which,  if  falsified,  would  affect  its  continued 
validity  cannot  be  contradicted  to  avoid  the  in- 
surance—Gardner V.  North  State  Mut.  Life 
Ins.  Co.,  79  8.  B.  806. 

{413  (S.O.)  In  an  action  by  a  railroad  com- 
pany on  an  Insurance  policy  covering  loss  by 
fire  of  cotton  for  which  it  was  liable  as  a  com- 
mon carrier,  evidence  of  an  agreement  between 
the  carrier  and  the  shippers,  whereby  the  car- 
rier became  liable  as  a  common  carrier  for  cot- 
ton, is  admissible,  not  tending  to  modify  the 
contract  of  insurance.— Bennettsrille  &  O.  B. 
Co.  V,  Glens  Falls  Ins.  Ca,  79  S.  E.  717. 

{413  (W.Va.)  On  a  grantee's  bill  to  rescind 
a  deed  to  coal  In  place,  parol  evidence  was  in- 
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admlndble  to  pxora  bb  m>eetaiicy  of  a  par- 
tlctilar  Tcin  or  a  repreM&tanon  of  tbe  preseDce 
thereof.— Light  v.  M.  M.  Grant  ft  Co..  79  S.  E. 

1 4)7  (Vb.)  Contract  for  the  completion  of  a 
chunA  tower  held  incomplete  as  to  the  thick- 
ness of  the  walls,  so  that  parol  evidence  the 
prior  oral  agreement  of  the  parties  on  that 
questioD  was  admiasible^MarttelleT  Ward- 
en, 79  S.  E.  332. 

S4I9  (Ga.App.)  la  a  aait  apon  a  note  given 
as  commiasioa  for  the  sale  of  real  estate,  tes- 
timony of  plaiatiff  aa  to  the  listing  of  tbe 
property  held  admissible  as  agaiost  tLe  objec- 
tion that  it  permitted  inauirr  into  tbe  condd- 
etation  for  tbe  note.— FranUin  v.  Fields  & 
Chance,  79  S.  E.  866. 

i  419  (Va.)  Recitals  of  a  deed  as  to  consid- 
eration, although  prima  facie  evidence,  held 
rebuttable  by  parol  evidence  as  to  the  actual 
consideration,  provided  such  evidence  does  oot 
alter  or  contradict  the  legal  import  of  the  deed. 
-Martin  v.  Halt,  79  S.  E.  820. 

Where  a  deed  recited  a  money  conalderationt 
held,  that  -it  conld  be  shown  by  parol  that,  al- 
though money  was  passed  as  a  matter  of  form, 
the  real  consideration  was  tbe  sapport  and 
maintenance  of  tbe  grantor.— Id. 

(420  (Va.)  A  showing  alionde  that  joint  pay- 
ees of  a  note  Jointly  indorsed  it  on  an  agree- 
ment of  one  of  them  to  iodemaify  the  others  in 
case  of  default  of  tbe  maker  held  not  prevent- 
ed by  the  last  aentence  of  Negotiable  Instra- 
ments  Law,  {  68.— Alpbin  t.  Lowman,  79  S.  E. 
1029.        •  •  — ' 

§423  (Ga.)  Where  a  note  does  not  show  on 
Its  face  whether  a  person  ngned  as  surety,  sncb 
person's  testlmoiiy  la  eompetoot  to  prove  that 
he  w  signed.- Dale     OhristlaOf  79  S.  B.  1127. 

(B)  lBT«ll«aUmv  Writtaa  lutnmmt. 

{429  (Ga.App.)  Parol  evidence  of  a  verbal 
promise,  alleged  to  have  been  part  of  the  con- 
sideration of  a  note,  is  properly  excluded, 
where  the  effect  of  such  promise  would  com- 
pletely defeat  the  note,  and  there  Is  do  con- 
tention that  tbe  promise  was  omitted  from  tbe 
note  through  fraud,  accident,  or  mistake.-- 
Thomson  v.  McLaughlin,  79  S.  E.  182. 

8431  (N.C.)  In  an  action  on  a  written  con- 
tract ordering  goods,  oral  evidence  is  admissible 
to  prove  that  the  contract  was  left  with  tbe 
salesman  on  condition  that  he  should  not  send  it 
in  until  he  bad  furUter  instructions  from  the 
bnyer.— Blackstad  Mercantile  Co.  t.  ^rinr  ft 
Glover.  79  S.  E.  606. 

§431  (Ya.)  While  parol  evidence  is  inadmis- 
sible to  prove  that  a  deed  perfect  on  its  face 
was  delivered  to  the  grantee  on  condition,  this 
rule  does  not  control  where  the  question  is 
whether  there  was  such  a  complete  and  perfect 
delivery  as  to  ve«t  in  tbe  grantee  a  perfect  and 
indefeasible  tiUe.— Leftwlc£  v.  Early,  79  S.  E. 
384. 

1432  (GaJ^pp.)  Parol  evidence  is  admissible 
to  show  want  of  cimsideration  for  a  note.— 
Herring  v.  First  Nat.  Bank,  79  B.  B.  850. 

f434  (Ga.)  In  an  action  on  a  note  given  for 
stock  of  a  corporation,  evidence  that  defendant 
was  induced  to  sign  the  note  by  false  state- 
ments of  the  agents  of  the  payee  as  to  tbe  financ- 
es ot  the  corporation  and  uie  personnel  of  its 
directors  was  not  objectionable  on  tbe  theory 
thai  the  e^idence  failed  to  shew  fraud,  and  tend- 
ed to  vary  the  terms  of  a  written  contract- 
Bank  of  Lavonia  v.  Bush,  79  S.  E.  459. 

1 434  (Ga-App.)  A  promise  to  do  certain  acts 
or  perform  certain  services,  made  to  induce  the 
execution  of  a  promissory  nqte,  though  made 
with  no  intention  of  perfonnance,  is  not  such 
a  fraud  as  will  authorize  the  admission  of  parol 
evidence  thereof  to  vary  the  terms  of  a  note 
which  contains  no  such  stipalatlonr— Thomson  v. 
McLaughlin,  70  S.  B.  182. 
*  An  independent  promise  to  do  certain  acta,  or 


perform  certain  services,  made  to  tbe  maker  of 
an  unconditional  note  to  Induce  him  to  sfgn  it. 
though  made  with  no  intention  of  perfomMUice. 
is  not  such  a  fraud  as  antboriies  oe  admunoa 
of^|arol  evidence  to  vary  the  terms  of  the  note. 

(O)  S«pant«  •T  BnliaeqBeBt  Oral  JLstcc- 

|44f  (Ga.)  In  a  landowner's  action  asa^t 
a  coonty  for  damages  for  tbe  ronning  of  a  road 
through  her  property,  plaintiff's  oral  testdniony 
that  she  signed  an  agreement  to  give  the  ri^fat 
of  way  for  the  road  because  she  was  told  the 
road  would  run  on  a  different  ronte  ftom  that 
alleged  was  inadmissible.— Murray  Coonty  v. 
Wilson,  79  S.  E.  783. 

{441  (Ga.)  An  affidavit  of  UlegaUty  inter- 
posed to  the  foreclosure  of  a  chattel  mortgage* 
held  demurrable,  where  ft  set  on  parol  agree- 
ments between  tiie  parties  at  or  before  tbe  giv- 
ing of  the  mortgage. — Armistead  v.  Weaver. 
79  S.  E.  783. 

1441  (Oa.Aiq).)  In  an  action  for  breach  of  a 
rauroad  ocanpany'a  covenant  to  ccmstruct  a 
aide  track  and  erect  a  warebonae,  testim<Hiy  of 
the  covenantee's  widow  as  to  a  conversation  be- 
tween her  husband  and  defendant's  saperin- 
tendent,  who  was  engaged  in  locating  station» 
along  its  line,  AeM  properly  admitted,  vriiere 
it  was  to  the  effect  that  the  sapetlntendeut  ad- 
mitted the  existence  of  the  covenant;  ancfa  tes- 
timony not  being  objectionable  as  tending  to 
vary  the  terms  of  a  written  contract. — ^Reids- 
vUle  ft  S.  E.  R.  Co.  v.  Baxter.  70  S.  E.  187. 

S44i  (6a.App.)  Where,  in  an  action  on  a  note 
given  for  the  price  of  mules,  it  appeared  that 
the  written  contract  of  sale  contained  no  ex- 
press warranty,  and  the  answer  did  not  state 
that  its  execnuon  was  procured  by  fraud,  a  pka 
contradicting  the  terms  of  the  written  contract 
by  setting  up  an  oral  warranty  as  to  the  age 
Of  the  mules,  was  properly  atrl(Aenj — B^arrison 
V.  Lee.  79  S.  E.  2ll 

1 441  (Ga.  App.)  Under  tbe  expieas  pronmons 
of  Civ.  Code  WIO,  i  4270,  parol  evidence  is 
inadmissible  to  show  that  a  blank  indorse- 
ment on  a  promissory  note  was  intended  as 
an  indorsement  without  recourse.— E.  Matthews 
&  Son  V.  Richards,  79  S.  E.  227. 

S  441  (N.C.)  Where  defendant  porchased 
oiedicines  from  plaintiff  under  a  written  con- 
tract parol  evidence  of  an  agreement  between 
defendant  and  plaintUT^  a^t  that  the  goods 
might  be  Ktoraed  if  nnaatisfactory  feeM  liiad- 
mhnlble.— Dr.  Shw9  Family  Medicine  Co.  v. 
Davenport  79  S.  E.  602. 

J 44 1  (N.C.)  In  a  suit  on  a  contract  for  tbe 
e  ot  timlKdr,  parol  evidenoe  to  prove  an  ad- 
ditional agreonent  binding  plaintiff  to  depocdt 
a  specified  sum  or  give  a  note  as  security  for 
the  faithful  performance  of  such  contract  ktU 
inadmissible.— Wilson  v.  Scarboro,  79  S.  E.  811. 

g44l  (Va.)  An  indorsement  of  a  renewal 
note  could  not  be  varied  or  contradicted  by 
proof  of  a  contemporaneous  parol  agreement 
that  tbe  indorser  should  not  be  liable  thereon, 
because  of  the  holder's  surrender  of  fxtllatml 
security  pledged  for  the  payment  of  the  orig- 
inal note.— Lynch  v.  O'Brien.  79  S.  E.  3S9. 

8441  (Va.)  In  an  action  on  a  fire  policy, 
parol  evidence  that  the  written  application  did 
not  contain  some  of  the  terms  found  therein 
at  the  time  the  insured's  agent  signed  it  is  in- 
admissible, being  ao  attempt  to  vary  a  written 
instrument  by  parol  evidence.— Mntoal  Fire  Ins. 
Co.  v.  Tamer,  TO  S.  E.  1067. 

8441  fW.  Va.)  Evidence  that  it  was  verballr 
agreed  that  the  lessee  was  not  to  have  a  por 
tion  of  the  land  included  in  a  written  lease  is 
inadmissible. — Reserve  Gas  Co.  v.  Carbon 
Black  Mfg.  Co.,  70  3.  E.  1002. 

8  442  (N.C.)  Where  a  contract  is  not  requir- 
ed to  be  in  writing,  it  may  rest  partly  in  parol, 
and  proof  of  tbe  parol  part  may  be  made. 
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provided  it  doM  not  materially  nrj  or  contra- 
dict that  which  la  written.— Wilson  t.  Scar- 
boro,  78  8.  B.  811. 

1443  (Qa.App.)  Where,  in  ft  Boit  on  a  note, 
derendaat  pleaded  that  it  was  the  note  of  a 
firm  from  which  he  had  retired,  and  that  he  had 
sold  his  interest  to  plaintiff  and  another  nnder 
n  contract  binding  them  to  pay  the  debts  of  the 
lirm  of  which  the  nota  was  a  part,  evidence 
that  plaintiffs  contracted  to  pay  $35,000  of  the 
debts  of  the  old  firm  on  purchase  of  defendant's 
interest,  and  that  all  the  books  of  the  firm  had 
been  turned  over  to  plaintiffs,  was  not  objec- 
tionable as  parol  evidence  to  show  the  terms  of 
a  written  contract— Hrer  v.  C.  El.  Holmes  & 
Co.,  79  S.  K  68. 

1445  (Ga.App.>  The  parol  evidence  mle  wiU 
not  exclnde  evidence  <d  the  waiver  of  a  stlpulap 
tlon  of  a  contract,  where  sndi  waiver  is  rab- 
seqaent  to  eiecotlon  of  the  contract.— Elyea- 
Austell  Co.  V.  Jackson  Garage.  79  S.  E.  88. 

Under  Civ.  Code  1910,  I  5794.  parol  evidence 
is  admisaihle  to  prove  the  eataeiinent  partial 
modification  or  the  entire  diBCbaive  ot  a  oon- 
tract— Id. 


(D)  Conatniotloa  or  Applleatlon  Of  iMk- 
■niKse  of  Written  iMtrament. 

<Q«.App.)  Warehouse  receipts  are  ordi- 
narily snhject  to  explanation  bv  parol— Bodielle 
Gin  ft  Cotton  Co.  v.  Fisher.  TO  S.  E.  684. 

1450  (Ga-App.)  Parol  evidence  was  inadmis- 
sible to  explain  the  terms  of  an  unambiguous 
insurance  policy.— Blalock  v.  Empire  Life  Ins. 
Co.,  79  S.  E.  874. 

§460  (N.C.)  Where  a  comer  referred  to  in 
a  deed  was  established  by  the  parties  at  the 
time  it  was  executed,  parol  evidence  is  admis- 
sible to  show  at  what  particular  place  the  cor- 
ner was  established;  such  evidence  being  al- 
ways admissible  when  there  is  latent  ambiguity 
^_^boundaries.— Allison  v.  Kenion,  79  S.  E. 

1461  (Ga.App.)  The  pared  evidence  rule  is 
not  violated  by  the  Introduction  of  extraneous 
circumstances  illustrating  the  mutual  intentiou 
of  both  parties  to  the  covenant  In  a  deed, 
where  the  language  employed  in  the  covenant 
leaves  such  intention  fn  doubt— Reidsville  & 
S.  E.  R.  Co.  V.  Baxter,  79  S.  B.  187. 

1 46 1  (W.Va.)  Where  a  call  for  an  adjoining 
tract  as  a  boundary  of  leased  premises  con- 
tains a  clear  description  of  the  premises,  an 
intent  of  the  lessor  not  to  lease  part  of  the 
land  tnclnded  therein  cannot  be  shown  by  paroL 
—Reserve  Gas  Co.  v.  Carbon  Black  Mfg.  Co.. 


Xn.  OPZHIOH  EVIDEHOE. 

<A)  CoBolnsloM    ud    OpInloBB    of  Wit- 
nesscH  In  General. 

1 471  (Ga.)  A  nonexpert  witness  must  ordi- 
narily state  facts  and  not  give  his  opinion  un- 
less accompanied  by  the  facta  upon  which  it 
is  based.— Alabama  Great  Southern  R.  Co.  v. 
Brown,  79  S.  B.  1113. 

§471  (N.C.)  It  was  error  to  refuse  to  per- 
mit a  witness,  who  had  operated  railroad  en- 
gines and  had  much  experience  in  observing 
how  far  sparks  would  fly  from  them,  to  testi- 
fy how  far  sparks  would  be  thrown,  since  this 
was  not  opinion  evidence  but  a  statement  ot  a 
fact  by  a  person  qualified  to  so  testify.— Wat- 
kins  V.  Seatward  Air  Line  Ry.,  79  S.  E.  273. 
^  S  474  (N.C.)  The  superintendent  of  a  city's 
li^t  department  during,  a  period  of  two  qt 
three  years,  though  disclaiming  to  be  an  ex- 
pert, could  testify  that  he  had  received  a  110- 
volt  electric  shock  and  It  was  not  deadly,  and 
that  he  had  examined  a  certain  transformer 
and  it  was  all  right,  as  these  were  matters  <A 
oersonal  experience  and  observation.— Monds  v. 
Town  of  Dunn.  79  8.  E.  303. 


-DIODBT  Bvldemoe 

J  474  (S.C.)  In  an  action  by  a  shipper  for 
damages  for  the  refusal  of  an  interstate  carrier 
to  transport  goods  at  the  rate  fbnd  by  the  In- 
terstate Commerce  Gommisrion,  the  shipper, 
who  knew  the  market  value  of  the  goods  at  the 
point  of  destination,  both  by  reason  of  his  own 
visits  there  and  commuQications,  may  testify  as 
to  their  market  value.- Aldrich  v.  Soothem  Ry. 
Ca.  79  8.  B.  816. 

S  501  (Ga.App.)  A  witness  may  give  bis  opin- 
ion upon  facts  which  he  details.— Reidsville 
ft  8.  B.  R.  Co.  V.  Baxter,  79  S.  B.  187. 

(0)  Coaspotokcr  9t  Bxperts. 

1 543  (Ga.)  A  witness,  who  testified  that  he 
was  in  the  electric  light  business  and  acquaint- 
ed with  the  operation  of  an  electric  plant  and 
Ui«  value  of  waterworks,  that  he  had  been  gen- 
eral  manager  of  an  electric  light  business  tor 
seven  years,  and  that  he  was  familiar  with  wa- 
ter powers  on  the  river  in  question  and  had 
seen  the  laud  sought  to  be  condemned,  held 
competent  to  testify  as  to  value  in  proceedings 
to  condonn  laud  for  a  reservoir  in  connection 
with  the  furnishing  of  electricity  to  the  public. 
— Fiemister  v.  Central  Georgia  Power  Co.,  79 
S.  B.  148. 

A  witness,  who  testified  that  he  had  charge 
of  a  city  light  and  water  plant,  but  was  un- 
familiar with  the  use  of  water  power  for  elec- 
tric purposes,  and  had  never  bought  or  sold 
water  power,  or  constructed  a  power  plant  or 
dam,  did  not  qualify  himself  to  testiqr  as  an 
expert  to  the  value  of  a  water  power  sooght  to 
be  condemned.— Id.  ' 

(D)  KzuUMttoa  of  Bzporta. 

1 548  (N.C.)  In  a  personal  Injury  action, 
evidence  by  a  medical  expert  that  the  muscles 
in  the  region  of  the  stomach  were  rigid  }b  com- 
petent as  substantive  evidence,  being  the  result 
of  a  physical  ezaminatloD  and  the  statement 
of  a  fact— Cooper  v.  Seaboard  Air  Line  R.  Co., 
79  8.  B.  418. 

The  opinion  of  a  medical  expert  based  upon  an 
examination  and  statements  of  the  party  injnred 
was  competent  when  the  examination  was  made 
in  order  to  become  a  witness.— Id. 

S  558  (Ga.)  Where  a  witness  testified  that  the 
land  sought  to  be  condemued  was  of  a  certain 
value,  it  was  too  general  a  question  on  croas- 
examtnation  to  ask  him,  "Tou  know  where  this 
[designated]  place  is  that  sold  at  J4  an  acre, 
right  down  tnere  next  to  you  ?"— Fiemister  v. 
Central  Georgia  Power  Co.,  70  S.  B.  148. 

Xm.  EVIDENCE  AT  FOBMEB  TBIAX. 
OR  IK  OTHER  PROCEEDING. 

S576  (Ga.)  Under  Civ.  Code  1910,  S  6858 
(pars.  1,  4),  and  section  6867,  relative  to  the 
competency  of  witnesses,  where  plaintiff  was 
incompetent  to  testify  as  to  conversations  with 
a  person  since  deceased,  and  another  person 
testified  as  to  the  same,  and  plaintiff  died,  leav- 
ing such  witness  as  an  heir,  and  later  the  wit- 
ness died,  the  evidence  of  such  witness  at  the 
former  trial  was  admissible  at  a  new  trial, 
where  plaintiff's  administrator  was  substituted 
as  plaintiff.— Banks  v.  Bradwell.  79  3.  E.  672. 

Xrv.  WEIGHT  AND  SUFFIOXENOT. 

S590  (N.C.)  While  the  testimony  of  an  in- 
terested witness  who  Is  not  biased  by  his  in- 
terest is  entitled  to  the  same  weight  as  if  be 
was  not  interested,  such  evidence  is  not  neces- 
sarily entitled  to  the  same  weight  as  that  of 
any  other  witness,  as  there  may  be  other  cir- 
cumstances affecting  the  relative  credibility  of 
the  witnesses.— In  re  Smith's  Will,  79  S.  E. 
977. 

S  596  (6a.)  Trover  is  a  civil  action,  so  that 
I»lotutiff  is  only  required  to  establish  her  cause 
of  action  by  preponderance  of  the  evidence, 
and  not  beyond  a  reasonable  doubt,  as  provided 
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b7  Civ.  Code  1910,  I  67S0,  though  defendant 
aixiuiied  poBsession  bjr  a  etime^Brotben  v. 
Home,  79  S.  E.  46& 

EXAMINATION. 

See  Evidence,  H  648,  S58;  WitnesBes,  IS  226- 
297. 

EXCEPTIONS. 

See  Appeal  and  Error,  H  200-270,  502;  Gei^ 
tioparl;  H  ti<   "    ^  •  ■    -  - 
1099;  Deed!, 


tiorari,  U  54.  70:  Criminal  Law,  SI  ' 1058, 
-    ta/H  1^  143;  New  aiial,  I  81. 


EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  IS  209,  400,  518,  522, 
534,  548,  627.  628,  753 ;  Criminal  Law,  9t 
1023,  1092  i  Manicipal  Corporadons,  1  017. 

I.  HAT17BE,   FORM,   AKD  OORTBHTS 

IN  GENERAI.. 

123  (W.Va.)  A  skeleton  bill  of  ezcepttona. 
Including  the  stenographer's  transcript  hj  an; 
designauOD  making  its  Ideotiflcation  leuon- 
ably  certain,  is  sumdent.— Gable  Go.  t.  liathen, 
79  S.  E.  1070. 

n.  SETTLEMENT,  SIONINO,  AN1> 
FILING. 

136  (Oa.)  Errors  in  interlocutory  orders,  not 
excepted  to  pendente  lite,  cannot  be  assigned 
for  review  by  a  bill  of  exceptions  to  the  over- 
ruling of  a  motion  for  new  trial,  where  such 
bill  is  certified  more  than  30  days  after  the 
adjournment  of  the  court  In  which  such  inter- 
locutory orders  were  passed  and  rulings  made. 
—Hurt  V.  Barnes,  79  S.  E.  775. 

1 43  (Ga.App.)  The  Court  of  Appeals  is  with- 
out jurisdiction  over  a  writ  of  error  in  a  case 
where  the  bill  of  exceptions  was  not  filed  in  the 
lower  court  within  15  days  from  the  date  of  the 
certificate  of  the  judge,  as  required  by  Civ. 
Code  1910,  I  6167.— Houston  y.  Strachan  &  Co., 
70  S.  E.  495,  following  Foote  &  Davies  Co.  v. 
Evans  Furniture  Co.,  72  S.  E.  1098. 

843  (Gajlpp.)  Where  the  bill  of  CTceptlops 
was  not  tendered  until  after  the  expiration  of 
30  days  from  the  judgment,  and  it  aid  not  ap- 
pear that  the  court  remained  in  session  more 
than  30  days,  the  writ  of  error  will  be  dis- 
missed.—Johnson  T.  Georgia  FertiUier  it  Oil 
Co,  79  S.  311.  1131. 

EXECUTION. 

See  Bankruptcy,  f  421:  Constitational  Law.  f 
806;  OorporaUons.  I  479:  Deeds,  J|  45.  196; 
Taxation,  fij  545,  5^,  746;  Wills,  123. 

I.  NATURE  AND  ESSENTIALS  IN 
GENERAL. 

1 2  (Ga.)  While,  under  Civ.  Code  1910,  f 
6069,  the  partjr  causing  an  execution  to  be  is- 
sued may  assign  the  same,  a  sheriff  cannot 
transfer  an  execution  to  a  third  person,  from 
whom  be  has  received  the  amount  of  same,  to 
enable  him  to  claim  proceeds  of  a  sale  under 
a  prior  execution. — C.  L.  Hardwick  &  Co.  v. 
Cash,  79  S.  E.  532. 

Where  a  sheriff  had  in  his  hands  money  from 
a  sale  of  personal^  under  an  attachment,  and 
a  role  was  brought  against  him  by  a  third  per- 
son, claiming  the  money  as  transferee  under  a 
prior  execution,  transferred  to  him  in  consider- 
ation of  bis  paying  the  amount  thereof  and 
the  transfer  was  made  bf  the  sheriff  without 
authority  from  the  plaintiff  in  execution,  hvld, 
that  this  was  a  settlement  of  the  execution, 
and  that  the  transferee  had  no  rights  there- 
under.- Id. 

n.  PROPERTT  SUBJECT  TO  EXECU- 
TION. 

S3I  (Ga.)  Every  legal  interest  in  real  and 
personal  property  can  be  seized  and  sold  under 


execution.— James  O.  Wilson  Mfg.  Co.  v.  Cbam- 
berUn-Johnson-Du  Bose  Co..  79  S.  E.  4G5. 

IV.  LIEN,  LEVY  OR  EXTENT,  AKD 
CU8TODT  OF  PROPERTY. 

i  129  (Ga.App.)  It  la  essential  to  a  valid  levy 
upon  personaltj  that  there  be  an  actnal  or  con- 
structive nlanre.— Bnssell  v.  State,  79  S.  £■ 

495. 

The  mere  posting  of  a  notice  on  a  monnd  of 
dirt  supposed  to  contain  potatoes  Md  insnfli- 
cient  to  constitute  a  valid  levy  upon  the  pota- 
toes, where  the  officer  did  not  see  them,  or  re- 
duce them  to  possession,  and  merely  estimated 
their  quantity;  it  being  essential  to  a  valid 
levy  that  there  be  an  actual  ot  constractive 
seizure.— Id. 

{  155  (Ga.App.)  Where  the  value  of  property 
levied  on  does  not  exceed  the  amount  of  the 
judgment  plaintiff  In  ^ecotion  baa  snch  an 
interest  in  a  forthanning  bond  as  authorixea 
suit  on  the  bond  to  be  brcMwht  in  hia  name, 
under  Civ.  Code  1910;  |  STZd^Bawman  v. 
Kidd,  79  S.  E.  167. 

T.  STAT,  QUASBING,  VACATINa.  AND 
HT-T.TTIT'  AGAINST  EXECUTION. 

I  167  (Ga.)  An  affidavit  of  iU^lity,  atta<^- 
ing  an  execution  for  the  cost  of  repaving  a  side- 
walk, held  not  a  soffideofly  direct  uid  affirma- 
tive allegation  that  tlie  city  council  took  fraud- 
ulent action  in  the  matter,  and  hence  it  was 
ituufficient  to  raise  an  issue  which  the  court 
was  bound  to  submit  to  the  jory. — ^Wallace  t. 
City  of  Athutta,  70  S.  B.  554. 

S  168  (Ga.)  An  order  dismissing  an  aflSdavit 
of  illegality  of  a  judgment,  whidi  order  was  en- 
tered in  vacation  without  the  notice  required 
by  Civ.  Code  1910,  |  4853,  or  pursuant  to  an 
order  entered  in  term  time,  under  section  4S5^ 
is  void.— Kelly  t.  Wbitiey,  79  S.  E.  472. 

1 177  (Ga.App.)  Where  an  execution  against 
two  persons  was  levied  on  personalty  in  the 
possession  of  one  who  filed  an  affidavit  of  illeml- 
ity,  and  gave  a  forthcoming  bond,  it  was  a  good 
defense  to  an  action  on  the  bond  that  the  issne 
made  by  the  affidavit  was  adjudicated  In  claim- 
ant's favor.— Brown  Guano  Co.  v.  Coker,  79  S. 
a  682. 

In  an  action  on  a  bond  for  the  fortbcomiu 
of  property  levied  on  under  execution,  plidntiff 
must  prove  a  breach  of  the  bond,  and  tnat  aoeb 
brea^  haa  damped  him^Id. 

VL  CLAIMS  BT  THIRD  FERSONS. 

1 194  (Ga.App.)  In  a  claim  case,  evidence  held 
to  authorize  a  finding  that  title  to  the  property 
levied  on  was  in  defendant  in  execution  at  the 
date  of  the  levy. — Smith  v.  D.  Rothschild  & 
Co.,  79  S.  B.  88. 

1195  (Oa.App.)  Where  claimant  denies  that 
deaendant  in  execution  was  in  possession  at  the 
time  of  levy,  plaintiff  in  fi.  fa.  is  entitied  to  the 
opening  and  close. — Smith  v.  D.  Bothecfaild  & 
Co.,  79  S.  E.  88. 

S  199  (Ga.App.)  Where  property  levied  on  as 
that  of  a  husband  is  claimed  by  the  wife,  and  the 
main  issue  is  whether  the  wife's  claim  is  collu- 
sive, and  the  jury  find  that  it  is,  th^  can  assess 
damages  under  Civ.  Code  1010.  S  5169,  on  the 
ground  that  the  claim  was  filed  for  delay.— 
Smith  V.  D.  Rothschild  &Go.,  79  S.  E.  88. 

1 204  (Ga.)  Where  a  claimant  dispose  of 
property  secured  by  giving  a  forthcoming  bond, 
he  IS  not  entitled  to  file  a  second  claim  theroto, 
upon  the  original  claim  being  withdravni  or  dis- 
missed, though  the  property  has  not  been  read- 
vertised ;  and  the  prosecution  of  an  action  on 
the  bond  will  not  be  enjoined.— Reynolds  Bank- 
ing Co.  V.  tSouthera  Pacific  Guano  Co.,  79  S. 
E.  132. 

§207  (Ga.)  Where  a  claimant  gives  a  forth- 
coming bond,  his  failure  to  deliver  the  property 
to  the  sheriff  at  the  time  and  place  of  sale  is 
a  breach  of  the  bond.— Reynolds  Banking  Co. 
V.  Southern  Pacific  Guano  j:)o,  79  S.  B.  132. 
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8  210  (Oa.)  When  a  claimant  glTes  a  forth- 
comiDS  bond,  and  takes  possession  and  disposes 
.of  the  property,  the  sheriff  is  not  required  to 
readvertise  as  a  condition  precedent  to  suing 
upon  the  hond,— Re;rnolds  Banking  Co.  t.  South- 
ern Pacific  Oaano  Co.,  79  S.  E.  182. 

vn.  SAif. 

(A)  MKMBer,  CoMdnct,  Talldlty,  Mad  Cob- 

S2I9  (N.C.)  The  sheriff  in  sellins  property, 
under  execution  acts  as  the  agent  ot  hotb  par- 
ties, cliarged  with  the  duty,  on  one  hand,  of 
producing  a  satisfaction  of  the  writ,  and  on 
the  other,  of  causing  no  needless  injur;r  or  sac- 
rifice, and  is  therefore  given  a  discretion  with 
respect  to  the  mode  of  sale. — Williams  v.  Cbaa. 
F.  Dunn  &  Sons  Co.,  79  S.  K  512. 

S22I  (N.C.)  The  sheriff  in  selling  property 
under  execution  acts  as  the  agent  of  both  par- 
ties charged  with  the  duty,  on  one  hand,  of 
producing  a  satisfaction  of  the  writ,  and  on 
the  other,  of  causing  no  needless  injury  or  sac- 
rifice,  and  is  therefore  given  a  diacreUon  with 
respect  to  the  time.— Williams  t.  Chaa.  1'. 
Dunn  &  Sons  Co.,  79  S.  E.  512. 

S  222  (Ga.App.)  The  advertisement  of  sale  un- 
der execution  AeM  to  sufBciently  comply  with 
Civ.  Code  1910,  S  0062,  as  against  objections 
that  it  named  no  defendant,  and  stated  that  the 
property  would  be  sold  by  sample  and  subse- 
quently delivered  where  looited  •«  stated  In  the 
advertisement— Brown  Guano  Co.  T.  Ooker,  79 
S.  E.  582. 

9  249  (N.C.)  Sale  of  three  lota  under  execu- 
tion en  masse,  with  attendant  circumstances  of 
fraud  and  irregularity  on  the  part  of  the  judg- 
ment creditor,  held  to  render  tne  sale  void,  and 
hence  it  was  properly  set  aride  on  motion.— 
Williams  t.  Obas.  F.  Dunn  ft  Sons  Co.,  79  S. 
E.  512. 

1 25 1  <N.O.)  Where  property  is  sold  under 
execution  en  masse  or  in  bulk,  when  it  could 
reasonably  be  sold  in  parcels  without  prejudice 
to  the  parties,  and  there  is  any  fraud  or  op- 
pression, or  even  unfairness  whereby  it  Is  sold 
at  a  disadvantage  to  the  debtor,  the  sale  may 
be  avoided  by  him  in  a  direct  proceeding.— 
Williams  v.  Chas.  F.  Dunn  &  Sons  Co.,  79  S. 
E.  512. 

§  253  (N.C.)  A  motion  to  set  aside  an  execu- 
tion sale  is  not  a  new  proceeding,  but  a  motion 
in  the  original  cause  and  the  title  of  the  orig- 
inal action  should  be  retained  instead  of  en- 
titling it  as  though  the  moving  party  was  plain- 
tiff, and  the  purchaser  a  defendant — Williams 
v.  Chas.  P.  Dunn  &  Sons  Co.,  79  S.  E.  512. 

§258  (N.C.)  Failure  to  advertise  a  sale  un- 
der execution  and  serve  a  copy  of  the  advertise- 
ment, as  required  by  Revisal  1905,  H  641,  ti42, 
does  not  render  the  sale  void  or  open  to  col- 
lateral attack  aa  against  an  innoceut  purchaser. 
-Williams  v.  Chas.  F.  Dnnn  ft  Sons  Co,  79 
S.  E.  512. 

XX.  EXEOimOM  AGAINST  THE 
PERSON. 

i  425  (N.C.)  Where  complaint  alleged  a  cause 
for  arrest  and  the  jury  found  the  facts  as  al- 
lied, judgment  held  to  have  made  the  find- 
ings a  part  thereof,  with  sufficient  certainty 
and  formality  for  the  issuance  of  an  execution 
against  the  person.- Turlington  v.  Aman,  79 
S.  E.  1102. 

Under  Bevlsal  1908,  |  625  (Code,  }  447,  as 
amended  by  Acts  1891,  c.  541),  to  justify  a  hody 
execution,  there  must  be  a  finding  by  the  jury 
of  the  cause  for  arrest  relied  on.— Id. 

fi433  (N.C.)  Under  Bevlsal  1908.  {  626.  a 
motion  to  Insert  in  a  judgment  an  order  that 
plaintiff  was  entitled  to  a  body  execution  held 

£roperly  denied  as  premature ;  his  remedy  be- 
ig  by  motion  before  the  clerk  upon  return  un- 


sadsfied  oi  a  proper^  ezecntlon.— TnrUngton 
T.  Aman,  79  S.  B.  Um. 

Where  upon  the  return  of  an  execution  against 
property  unsatisfied,  the  clerk  refuses  a  body 
execution  in  a  proper  case,  the  judgment  cred- 
itor may  appeal  and  hare  the  oatVb  deci- 
sion revlewed^Id, 

EXECUTORS  AND  ADMINISTRATORS. 


See  Appearance, 
ments,  H  34,  £ 


25:  Oancellation  of  iDstin- 
;  Evidence,  |  814;  Wills. 


tL  APPonraimiT,  quauitoatiok, 

AND  TENURE. 

1 17  (S.C.)  Under  Civ.  Code  1912.  f  3605. 
first  entitling  the  husband  or  wife  or  decedent 
to  be  appointed  as  administrator,  and  secondly, 
if  there  be  no  husband  or  wife  or  if  they  do 
not  apply,  then  the  children  or  their  legal  rep- 
resentative, and  fourth  the  brother  of  dece- 
dent the  guardian  of  minor  children  was 
properly  appointed  Administrator  over  dece- 
dent'tf  brother,  where  the  widow  withdrew  her 
application  for  letters  and  asked  that  the 

fuardian  be  appointed.— In  re  Brown's  Estate, 
9  S.  E.  791. 

S29  (S.C.)  Where  the  probate  cnurt  has  ju- 
risdiction* to  appoint  an  administrator,  the  ap- 
pointment cannot  be  collaterally  attacked.— 
In  re  Brown's  Estate,  79  3.  E.  791. 

{35  (6a.)  Under  Civ.  Code  1910,  |  4010, 
counsel  fees  and  expenses,  incurred  by  an  ad- 
ministrator with  the  will  annexed  in  defend- 
ing a  proceeding  by  certain  legatees  to  revoke 
bis  letters  for  mismanagement  which  proceed- 
ings are  voluntarily  discontinued,  are  cha^e- 
able  against  the  general  estate. — Armstrong  v. 
Boyd,  79  S.  E.  780. 

Where  the  conduct  of  an  administrator  caus- 
es an  heir  to  sue  to  revoke  the  letters  of  ad- 
ministration, the  administrator  is  not  entitled 
to  charge  counsel  fees,  but  where  he  is  merely 
charged  with  misconduct  and  not  guilty  there- 
of, he  should,  under  Civ.  Code  1910,  ft  4010,  be 
aUowed  a  reasonable  amount  to  retain  counsel 
in  defending  tiie  suit.— Id. 

nr.  OOIXECTION  AND  KANAOEHENT 
OF  ESTATE. 
(A)  IB  Gcnerml. 

I  1 1 1  (Ga.)  Where  an  executor  under  a  will 
probated  in  common  form  is  called  upon  by  heirs 
to  probate  It  in 'solemn  form,  he  is  entitled  to 
an  allowance  from  the  estate  for  reasonable 
attorney's  lees,  tiiougb  the  will  may  be  refused 
probate.— Davison  v.  Sibley,  79  S.  B.  855. 

Where  an  executor  in  bad  faith  and  in  fraud 
of  the  rights  of  the  heirs  attempts  to  probate  a 
will,  he  18  not  entitled  to  reimbursement  from 
the  estate  for  expenses  thereby  incurred,  though 
the  counsel  employed  act  in  good  faith  ■  and 
are  ignorant  of  the  executor's  fraudulent  in- 
tent—Id. 

I  122  (Ga.)  Under  Civ.  Code  1910.  |  3936- 
3938,  a  temporary  administrator  may  enjoin 
a  railroad  company  from  unlawfully  seizing  a 
portion  of  the  estate  for  a  right  of  way,  though 
be  cannot  recover  damages  for  what  has  al- 
ready been  done.— Chattanooga  &  C.  I.  R.v,  Co. 
V.  Morrison,  70  S.  E.  003. 

(B)  Real  Propertr  Intereata  Therein. 

S  129  (Ga.)  A  beneficiary's  agreement  that  a 
railway  company  may,  pending  condemnation 

firoceedings,  construct  its  railway  across  the 
and  in  which  she  has  an  interest  is  not  con- 
clusive upon  her  as  administratrix  of  the  es- 
tate, where  she  is  not  the  sole  beneficiary. — 
Chattanooga  ft  C.  I.  By.  Co.  v.  Morrison,  79  S. 
E.  903. 

S  130  (Oa.)  In  trespass  by  an  administrator 

with  the  will  annexed  of  the  estate  of  one  who 
died  in  1847,  evidence  held  insufflcient  to  show 
that  the  administrator  was  entitSed  to  the  po»- 
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session  of  the  land,  for  the  cutting  of  timber 
from  which  the  action  wss  brought.— Hodges  t. 
Stuart  Lumber  Co.,  79  S.  B.  462. 

TX.  AIJ.OWAN0E  AlTD  PATMENT  OF 
OI.AXMS. 
(A)  U«]illlUea  of  BstKt*. 

i32l  (Ga.App.)  Where  an  encotrix  pleaded 
a  conveyance  of  proper^  by  her  testator  as  a 
Kttiement  oi  a  daun  against  him,  but  there 
waa  DO  evidence  that  a  deed,  reciting  love  and 
affection  and  the  payment  of  $10  as  the  con- 
sideration, was  intended  as  a  settlement  of  the 
debt,  it  was  error  to  admit  in  evidence  the  deed 
or  the  title  of  testator  to  tlie  land.— Wardlaw 
V.  Frederick,  79  S.  E. 

A  written  agreement  between  an  executrix 
and  a  claimant  against  the  estate,  which  recited 
that  the  claimant  claimed  a  certain  sum  with- 
out interest,  which  claim  was  not  prejudiced 
by  the  agreement.  Is  not  admissible  as  an  agree- 
meat  not  to  claim  interest,  or  as  an  estoppel 
from  claiming  Interest— Id. 

Tin.  SAIiES  AXD  OOirVETAIfOBtt  mi- 
DEB  OBDEB  OF  OOUBT. 

(K)  Pr«»o«eds.  , 

8  402  (Ob.)  Under  Ctv.  Code  1910,  |  4029, 

filaintiff  was  entitled  to  have  his  mortgage  paid 
rom  the  proceeds  derived  from  an  administra- 
tor's sale  of  the  mortgaged  property.— Moughon 
V.  Masterson,  79  S.  E.  561. 

X.  AOTIOKS. 

1444  (Ga.App.)  In  view  of  Oiv.  Code  1910, 
I  S690,  authorizing  pleadings  to  be  amended  to 
show  the  representative  capacity  of  a  party, 
where  the  petition  in  an  action  by  two  individtt- 
als  described  plaintiffs  in  the  first  paragraph 
as  administrators  and  set  forth  facta  showing 
that  defendant  waa  indebted  to  the  estate,  it 
sufHciently  showed,  in  the  absence  of  a  special 
demurrer,  that  plaintiffs  were  suing  in  their  rep- 
resentative capacity. — Feavy  v,  Sangster,  79 
S.  E.  215. 

5444  (Qa.App.)  Where  plaintiff  sues  in  his 
ividual  capacity,  and  title  in  the  damaged 
property  is  alleged  to  be  in  him,  an  amendment 
merely  adding  the  words  "as  administrator 
of  A.  will  not  entitle  bim  to  recover  as 
administrator,  where  neither  the  petition  nor 
the  amendment  alleges  that  the  title  was  in 
the  decedent  named,  and  that  such  person  is 
dead,  and  plaintiff  his  administrator.— Leathers 
V.  Rabum,  79  S.  E.  046. 

1 449  (Ga.App.)  Where  the  answer  admitted 
that  plaintiffs  werr;  administrators  as  alleged 
in  the  petition,  it  was  not  necessary  for  them  to 

grove  Buch  fact.— Feavy  v.  Sangster,  79  S.  B. 
16. 

ZL  AOOOUNTUrO  AND  SETT]:.EIIBMT. 
(B)  Froeesdlnvs  tor  AaeomatlBV. 

IS  473, 474  (<)a.)  In  a  legatee's  proceeding 
ander  Civ.  Code  1910,  f  6417,  for  an  account- 
ing, the  other  legatees,  though  not  necessary 
parties,  may  be  permitted  .to  mtervene  to  con- 
test the  moving  legatee's  claim  against  the  es- 
tate dependent  npon  the  construction  of  the 
wiU.— llanvy  v.  Moore.  79  S.  E.  772. 

EXECUTORY  DEVISES. 

See  WUls.  II  614,  634. 

EXEMPURY  DAMAGES. 

See  Danuvea,  |  91. 

EXEMPTIONS. 

See  Homestead ;  Process,  {  126. 

EXPERT  TESTIMONY. 

See  Evidence,  H  471-558. 


EX  POST  FACTO  LAW^ 

See  OcHUtitntional  Law,  |  203. 

EXTENSION. 

See  Principal  and  Snrety,  |  108. 

EXTRADITION. 

See  Habeas  Corpus,  H  S6,  92,  IIOl 

n.  XNTEBfflATE. 

I  39  (S.C.)  Whai  extradition  papers  nre  reg- 
ular on  their  face,  every  intendment  is  to  be 
indulged  in  favor  of  their  validity,  and  the 
burden  ia  on  the  prisoner  to  show  tliat  the 
statntea  have  not  been  oon^lied  with.— £x 
parte  Uuse^  79  8.  fi.  97. 

FACTORS. 

See  Brokers. 

f  23  <UajLppu)  Where  a  cotton  factor  hai  ad- 
vanced  large  soms  on  cotton  shipmenta,  so  that 
bis  interest  in  the  cotton  equals  or  exceeds  tlut 
of  the  owner,  he  may  exercise  his  discretion  as 
to  the  time  of  selling  the  cotton  even  in  dis- 
regard of  the  owner'a  instmctiona,  providiog  be 
acta  with  due  regard  both  to  bis  own  Interest 
and  that  of  the  owner.— John  Flannerr  Co.  t. 
James,  79  S.  E.  912. 

8  46  (Ua.App.)  Evidence  In  a  cotton  broker's 
action  against  the  owner  of  cotton  fbr  oommis- 
siona  and  charges,  wherein  tlie  defensa  was 
that  plaintiff  negligently  failed  to  oomply  with 
selling  instructions,  held  sufficient  to  show  that 
the  factor  waa  gnlUy  of  neglect  of  bis  duty 
to  the  owner  through  violation  of  iiia  instmc- 
tions.— John  Flannery  Go.  t.  James,  79  &  E- 
912. 

FALSE  IMPRISONMENT. 

I.  CIVIL  UABQJTT. 

(A)  A«ta  OomatltmtlMV  F»Im  Imvr>smKe«t 
ud  UabllltT  Tber*C«r. 

1 7  (Oa.)  A  clerk  of  a  superior  court  issuing 
an  attachment  for  the  sheriff  under  Civ.  Code 
1895,  I  4774  (Qv.  Code  1910,  {  6346),  as  for 
contempt  in  failing  to  [>ay  over  money  in  his 
hands,  the  attachment  being  issued  under  an  or- 
der absiJute  made  by  the  judge  of  the  superior 
court,  was  not  liable  to  the  sheriff  for  false  im- 

Erisonment  on  the  sheriff  being  discharged  in 
abeae  corpus  proceedings.- Butler  v.  Tattnall 
Bank,  79  S.  E.  466. 

Where  a  sheriff  waa  arrested  under  an  at- 
tachment issued  in  pursnance  of  an  order  ab- 
solute under  Civ.  Code  1896,  |  4774  (Civ.  Code 
1910,  I  5346),  for  contempt  in  failing  to  pay 
over  money  in  bis  hands,  a  bank  directing  ilie 
arrest  to  be  made  and  a  sheriff  of  an  adjotniog 
coua^  mflking  tiie  arrest  were  not  liable  in 
damages  aa  for  false  imprisonment  after  dis- 
charge <^  detendant  in  habeas  corpus  proceed- 
ings; no  bad  faith  being  alleged  againat  eitho" 
of  them.— Id. 

(B)  Actions. 

f  39  (N.G.)  Whether  plaintiff's  arrest  without 
a  warrant  as  an  alleged  aider  in  the  production 
of  an  immoral  riiow  waa  justifiable  Md  for  the 
iury.— Brewer  v.  Wynne,  TO  S.  B.  029. 

FALSE  PRETENSES. 

See  Bankruptcy,  |  426. 

1 7  (S.C.)  An  indictment  charging  that  ac- 
cused obtained  a  horse  from  a  prosecuting  wit- 
ness by  falsely  pretending  that  another  horse 
was  sound  in  every  respect,  with  intent  to 
cheat  and  defraud  the  prosecuting  witness,  held 
to  state  facta  constituting  a  crime,  under  Cr. 
Code  1912,  1  22ar-State  T.  Stone,  79  S.  E. 
108. 
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{  49  (S.O.)  Eridence  hOd  safficieDt  to  support 
a  convictioa  for  obtaininc  ^pods  by  false  pre- 
tenses in  connection  with  a  Dorse  trade. — State 
V.  Stone,  79  S.  B.  lOa 

FALSE  SWEARING. 

See  Peijnrr* 

FEES. 

See  Attomer  and  Client.  |  190. 

FEE  SIMPLE. 

See  Deeds.  1  129;  Vendor  and  Purchaser,  H 
129,  214;   Wills,  U  697,  600,  601. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  H  169-187. 

FENCES. 

i  I  (W.Va.)  No  obligation  rests  tipon  the  land- 
owner to  fence  a  right  of  way  in  which  another 
has  simply  an  easement.— Wiley  T.  Ball,  79  S. 
E.  659. 

FERTILIZERS. 

See  Agricoltore,  |  7. 

FINDING  LOST  GOODS. 

See  Weapons,  |  13. 

FINDINGS. 

See  Appeal  and  Biror,  H  994-1024. 

FIRE  INSURANCE. 

See  Insnrance,  |  IQS. 

FIRES. 

See  Anon;  BaUroads,'i|  454-48S. 

FIXTURES. 

See  Deeds,  |  143. 

{21  (N.O.)  A  lopging  road,  constmcted  of 
ties  partly  embedded  in  the  soil  with  rails 
spiked  thereon,  built  for  the  better  enjoyment 
of  the  land  by  facilitating  the  removal  of  the 
timber  thereon,  is  a  fixture  which  passed  by 
a  conveyaoce  of  the  land.— Basnlght  t.  SmalL 
79  S.  E.  260. 

FLYING  SWITCH. 

See  Bailroads,  |  312. 

FOOD. 

See  Homicide,  |  89. 

FORCIBLE  DEFILEMENT. 

See  Bape. 

FORECLOSURE. 

See  Chattel  Mortgages,  S|  271-28S :  Mortsagee, 
H  338-468;  Taxation,  H  730,  742. 

FORFEITURES. 

See  Bail,  I  75;  Corporations,  |  603;  Habeas 
GorpnSf  I  110 ;  Vendor  and  Purchaser,  |  95. 


FORGERY. 

See  Criminal  Law,  |  822. 

1 12  (Ga.App.)  ^^liere  a  person,  to  whom  a 
certificate  of  stock  was  issued,  altered  the 
eame  by  raising  the  figures  as  to  the  number  of 
shares  for  which  it  porported  to  be  issued,  and 
signed  his  name  to  the  blank  for  transfer  of 
the  certificate  nnd  negotiated  the  same  with  a 


bank,  he  was  guilty  of  uttering  a  forged  in- 
strument, though  the  date  and  the  name  of  the 
transferee  were  not  inserted.— Smith  t.  State, 
79  S.  E.  764. 

S  16  <Ga.App.>  The  words  "pass  or  tender" 
are  synonymous  with  the  words  "utter  and  pub- 
lish." If  the  accused  "uttered"  a  forged  in- 
strument, he  "published"  it  If  he  "passed" 
it,  he  "uttered  and  published"  it  And  if  it 
be  "uttered"  and  "published"  and  "passed," 
it  necessarily  was  "tetadered."— Smith  v.  State, 
79  S.  E.  764. 

{48  (6a.App.)  In  a  prosecution  for  foi^ry, 
an  instruction  that  if  accused  "fraudulently  ut- 
tered, published,  passed  or  tendered"  the  paper 
described  in  the  indictment,  he  should  be  con- 
victed, was  not  erroneous,  though  the  indict- 
ment did  not  employ  the  words  "pass  or  ten- 
der" ;  the  words  used  in  the  instruction  being 
those  employed  in  Pen.  Code  191(K  |  245.— 
Smith  y.  State,  79  S.  B.  764. 

FORMER  ADJUDICATION. 

See  Judgment.  U  68S-748.  948,  966. 

FORMER  JEOPARDY. 

See  Criminal  Law,  !  178. 

FORNICATION. 

See  Criminal  Law,  S<  424,  622,  877;  Incest 

8  9  [S.O  On  the  trial  of  a  man  and  a  wo- 
man for  fornication,  evidence  held  insufficient 
to  support  a  conviction  as  to  the  man. — State 
T.  Wade,  79  S.  B.  106. 

FRANCHISES. 

See  Corporations.  |  608.  ' 

FRATERNAL  INSURANCE. 

See  InsuranM,  H  718,  816. 

FRAUD. 

See  Bankruptcy.  «  363,  426;  BIIIb  and  Notes, 

Sg  103,  330.  497.  537;  Brides.  S  7;  Cancel- 
lation of  Instruments,  S  iJ."i ;  fliattel  Mort- 
>;at-'P8,  §  172;  Contracts.  S  94;  Corporations, 
S§  228,  r>r>7;  Criminal  Law,  |  836;  Equity, 
S  11;  Kstoppel.  §  Ti!) :  Evidence,  ||  121,  405, 
4.'>4;  lOxecutioji.  5-i  V\~.  2  lit.  2r,i  ;  Executors 
uud  Administi:it..Ls,  S  111;  I'i-iuiis,  Statute 
of;  FrauJuluat  Converauces ;  Insurance,  f| 
253-299,  377;  Judgment,  |  386;  Sales,  fi 
364,  381;  Specific  Performance,  I  MS;  TriaL 

ii  20^  330,  350;  Vendor  and  Purchaser,  { 
334;  Wills,  I  355. 

I.  DEGEPTIOir  OOWaTITUTINO 
FBATO.  Aim  LIABUJTT 
THEREFOR. 

{  1 1  (N.C.)  When  a  party  to  a  bargain  know- 
ingly makes  false  assertions  as  to  the  value 
of  the  property  as  an  inducement  to  the  trade, 
and  these  are  accepted  and  reasonably  relied 
on,  they  constitute  an  actionable  wrong.— Pate 
V.  Blades,  79  S.  E.  608. 

f  13  (N.C.)  One  who  intentionally  asserts  a 
fact  to  be  true  of  his  own  knowledge,  when  he 
does  not  know  whether  it  is  true  or  false,  is 
as  culpable,  in  case  another  is  thereby  misled 
or  injured,  as  one  who  makes  an  assertion 
which  he  knows  to  be  untrue.— Pate  v.  Blades, 
79  S.  E.  608. 

{  20  (Ga.Anu.)  A  false  statement  is  not  fraud- 
ulent, when  there  it  no  reason  why  it  should  be 
believed  and  relied  upon.— Thomson  v.  Mol^augh- 
lin.  79  S.  E.  182;  HarHson  v.  Lee.  Id.  211. 


For  casss  In  Dec.  Dig.  *  Am.  Die.  Key  No.  Series  ft  Indexes  see  same  tople  and  section  (I)  NUMBER 

Digitized  by ' 


Google 


79  SOUTHEASTERN  BEPORTBB 


1192 


n.  ACTIONS. 
(B)  PartIeK  mnd  PleaAlav. 

1 41  (Taj  Fraud  must  be  clearlr  alleged  and 
proved,  aa  every  presumption  is  in  favor  of  in- 
nocence and  not  of  guUt — Dickenson  t.  Bam- 
8e7,  79  S.  B.  1025. 

(C7)  Biridcttee. 

I  58  (N.C.)  Facta  held  to  warrant  a  recovery 
for  fraud  in  indncins  plaintiff  to  part  witli  a 
valnable  tract  of  land  for  a  totally  inadequate 
conitderation.— Pate  t.  Bladei^  79  S.  B.  608. 

m.  CROaHAI.  RE8POirBIBII.ITT. 

I  68  (Ga.App.)  Where  no  loss  is  snatained  by 
the  person  alleged  to  have  been  defrauded,  the 
act  alleged  to  be  fraudulent  is  not  punishable 
as  a  crime.— Mobley  v.  State,  79  S.  &  906. 

FRAUDS,  STATUTE  OF. 

See  TruBti,  H  17,  IS. 

m.  PBoaasEs  to  answxb  fob 

DEBT.  DEFATTI.T  OB  BOSOAB- 
BIAOE  OF  AMOTHEB. 

I  18  (6a.)  The  acceptance  of  a  deed  obligating 
the  grantee  to  pay  purdiase  money  owing  by  the 
grantor  created  an  agreement  to  pay  such 
price,  which  was  not  within  the  statute  of 
frauds.— CJowart  v.  Singletary,  79  S.  E.  196. 

121  (Va.)  The  agreement  of  one  of  several 
joint  accommodatioD  Indonera  ot  a  note,  where- 
by he  induced  the  others  to  join  in  the  indorse- 
meiit,  that  he  wonld  indemnify  the  others  in 
case  of  default  of  the  maker  of  the  note,  is  not 
within  the  statute  of  frauds  (Code  1904, 1  2840), 
as  an  undertaking  to  answer  for  tlie  debt  or 
default  of  another.— Alphin  v.  Lowman,  79  S. 
E.  1029. 

{  32  (Ga.)  A  third  person's  agreement  to  pay 
the  amount  of  the  d^bt,  upon  Uie  creditor's  re- 
leasing the  debtor  and  agreeing  that  such  tbird 
person  shall  be  sabstitnted  for  the  debtor,  held 
not  witliin  the  statute  of  frauds.— Harris  t. 
Jones,  79  S.  B.  841. 

VII.  8AI.Efl  OF  OOOD8. 

(O  CHviKV  Bameat  or  F»rt  F»mcat. 

195  (Ga.App.)  Under  the  statute  of  frauds 
((St.  Code  1910,  8  3222.  par.  7),  the  approval 
of  a  princiipal,  when  required  to  complete  a  sale 
made  by  bis  agent,  must  be  in  writing,  where 
the  price  exceeds  $60.  though  the  buyer  pays 
the  agent  $1  as  part  of  purchase  price.— City 
Drug  Co.  T.  American  Soda  Fountain  Co..  79 
S.  &  376. 

VIII.  BEQVmTEB  AND  SUFFIOIENOT 
OF  WBTTINO. 

S  103  (Va.)  A  letter  signed  by  the  vendor  of 
land  stating  that  she  would  accept  the  offer, 
made  by  complainant  is  a  sufficient  memoran- 
dum to  take  the  case  out  of  the  statute  of 
frauds. — Oroshan  t.  Worthington  Hardware  Co., 
79  S.  B.  1(E19. 

}  104  (N.C.)  Where  long  subsequent  to  a 
parol  contract  to  convey  land  a  written  agree- 
ment to  the  same  effect  was  executed,  this 
was  a  sufficient  memorandum  within  the  stet- 
uto  of  frauds  Requiring  contracts  concerning 
land  to  be  in  writing.- Winslow  t.  White,  79 
S.  E.  25& 

J 1 1 1  (S.G.)  A  combined  crop  lien  and  chat- 
morteage,  given  to  secure  future  advances 
of  supplies  and  money,  which  did  not  specify 
the  kind,  quantity,  or  price  of  the  goods  to  be 
furnished  was  not  a  sufficient  writing  to  satisfy 
the  statute  of  frauds  for  the  subsequent  oral 
sale  of  supplies  by  the  mortgagee  to  the  mort- 
gagor.—Rigby  T.  Gaymon,  79  S.  E.  S18. 

FRAUDULENT  CONVEYANCES. 

See  Aroeal  and  Error,  |  1178. 


H.  BIGHTS   -A3ID    IXABIUTIES  OF 
PABTIES  AMD  PTTB0HA8EB8. 
(A)  Orlfflnal  Pmrtl««. 

S  172  (N.C.)  The  heirs  of  a  grantor  cannot 
sue  to  set  aside  a  deed  executed  by  him  with 
intent  to  defraud  his  creditors,  and  as  to  them 
the  grantee  acquired  a  good  title.— Pierce  v. 
StalUngs,  79  S.  E.  302. 

m.  BEMEDIES  OF  CBEDIT<nUI  AITD 
PUBCKASEB& 
<F)  FlcadlBs. 

{269  (W.Va.)  A  fraudulent  conveyance  will 
not  be  Bet  adae  on  proof  alone  without  an  at- 
tack by  proper  pleading.— McDonald  v.  Mc- 
Donald Planing  MiU  Co.,  79  S.  E.  1081. 

(Q)  BrldMkM. 

1277  (W.Va.)  In  an  action  to  set  aside  a 

fraudulent  conveyance,  payment  of  an  ade- 
quate consideration  is  an  affirmative  defense  to 
be  established  by  clear  proof.— Bland  v.  Bigby, 
79  S.  E.  1018. 

1 300  (W.Va.)  To  sustain  the  claim  of  pay- 
ment of  adequate  consideration  in  an  action 
to  set  aside  a  fraudulent  conveyance,  the 
grantee's  testimony,  if  uncorroborated  must  be 
clear  and  consistent  with  other  testiiDony  of- 
fend by  hlnLr-Bland  v.  Bigby»  79  8.  EL  1013. 

FUTURE  ADVANCES. 

See  Mortgages,  1 114. 

FUTURES. 

Sea  Gaming.  H  12,  4ft 

GAMING. 

See  Criminal  Law,  |  493. 

I.  OAMBZ.nr6  0ONTBA0T8  ABD 
TBAMSACTION8. 
(A)  Nstare  Kud  Talidltr. 

S  12  (N.C.)  In  an  action  for  breach  of  con- 
tract for  the  sale  of  cotton  for  future  delivery, 
the  bujycr  cannot  recover  if  the  contract  was 
entered  into  without  any  expectation  of  a  de- 
livery.- Holt  v.  Wellons,  79  S.  E.  450. 

(B)  RtiKlite  and  Remedies  of  Parties. 

1 49  (N.O.)  In  an  action  by  the  boyer  for 
breach  of  a  contract  for  the  sale  of  cotton  for 
future  delivery,  claimed  by  the  seller  to  be  a 
gambling  contract,  tbe  buyer's  testimony  that 
the  seller  bad  aslced  to  be  notified  if  the  buyer 
ever  wanted  any  cotton  was  adntolble,  aa  it 
tended,  if  only  slightly,  to  show  that  an  actual 
delivery  of  tbe  cotton  was  intended. — ^Holt  v. 
Wellons,  79  S.  "E.  450. 

Under  the  direct  provisions  of  Revfsal  1905. 
if  1689-1691,  where  the  defendant  alleges  in  his 
answer  that  the  cause  of  action  Is  founded  upon 
a  contract  for  the  sale  of  cotton  for  future  de- 
livery, entered  into  without  any  actual  delivery- 
being  intended,  the  burden  is  upon  the  plaintiff 
to  show  that  the  cmtract  is  lawful  in  Its  nature 
and  purposes.— Id. 

m.  gbheinai.  bespomsibiutt. 

(A)  Offenaea. 

8  71  (Ga.App.)  In  a  prosecution  tor  gamine 
it  is  not  error  to  charge  that,  if  accused  played 
and  bet  for  money  as  alleged,  it  is  immaterial 
whose  money  it  was  or  who  put  up  the  mon^ 
with  which  be  played.— Kincaid  ▼.  State,  79 
S.  B.  770. 

I  75  (Ga.App.)  One  who  permits  others  to  as- 
semble in  a  room  under  us  coptrol  and  play 
any  game  of  chadce  at  which  anything  of  value 
is  hazarded,  is  guilty  of  keeping  a  gamiof 
house,  within  Pen.  Code  1910,  §  389,  regard- 
less of  his  object  in  permitting  the  game.— 
Alexander  t.  City  of  Atlanta.  TOS.  E.  177. 
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GARAGES. 

Bee  lirery  Stable  Keepers ;  Master  and  Serv- 
ant, I  802. 


GARNISHMENT. 


See  Trial,  i  253. 

n.  PERSONS  Ain>  PBOPEBTT  SUB- 
JECT TO  GARNISHMENT. 

1 42  (Ga.App.)  A  debt  dne  b;  an  attorne;  caa- 
not  be  collected  b;  garnishment  of  a  debtor  of 
one  of  his  clients,  though  the  attorney  as  a  re- 
sult of  his  services  may  have  a  contingent  Inter* 
est  in  the  debt.— Modlin  t.  Smith,  79  S.  B.  82. 

The  debtor  of  a  client  does  not  become  the  debt- 
or of  the  client's  attorney,  because,  under  the 
terms  of  his  employment  tae  lawyer  will  be  enti- 
tled to  a  stipulated  portion  of  the  recovery  as  his 
fee,  BO  as  to  wndex  such  portion  subject  to  gar* 
nisbment.— Id. 

VI.  PBOOBEDINOS  TO  SUPPOBT  OR 
ENFORCE. 

{  158  (Oa.App.)  Merely  exhibiting  to  a  par- 
ty or  his  counsel  a  traverse  of  an  answer  of 
garnishment  when  it  is  filed  is  not  such  notice 
of  traverse  to  the  gkrnishee  as  is  contemplated 
by  Civ.  Code  1910,  |  6287,  reqniring  such  no- 
tice to  be  served  in  peraon  or  by  leaving  same 
at  garnishee's  abode.— Vaughan  T.  BankofGobb- 
town.  79  S.  E.  1130. 

S 191  (W.Va.)  A  garnishee  may,  when  the 
debtor  is  served  with  process  or  defends  the  ac- 
tion, disregard  any  irregularity,  but  otherwise 
he  pays  a  judgment  against  him  at  his  peril,  and 
therefore  is  allowed  to  charge  the  fonds  In  his 
hands  to  the  extent  necessary  to  teat  the  valldl- 

?r  of  the  nroceedings.— Bank  of  Union  v.  Balrd, 
9  S.  E.  738. 

Vm.  CLAIMS  BT  THIRD  PERSONS. 

{210  (Oa.)  The  dissolntion  of  a  garnishment 
by  a  person  not  a  party  to  the  oroceeding,  au- 
thorized by  Civ.  Code  1910.  (  5282,  discharges 
the  garnishee  from  further  liability  upon  the 
filing  of  a  dissolution  bond.— -First  Nat.  Bank 
V.  Case  Threshing  Mach.  Co.,  79  S.  B.  781. 

Since  the  Garnishment  Statutes  (Civ.  Code 
1910.  SS  5282.  5283,  5289)  do  not  authorize  a 

Krtial  dissolution  of  a  iramishment.  the  privi- 
:e  given  ander  section  5282  to  a  stranger  to  the 
aiiit  to  dissolve  the  garnishment  by  bond*does 
not  entitle  a  claimant  to  only  a  portion  of  the 
indebtedness  admitted  by  the  garnishee  to  dis- 
solve the  garnishment  to  the  extent  of  the  in* 
debtedneas  claimed.— Id. 

GIFTS- 

See  Trial,  I  252 ;  Trover  and  Converdon,  |  23 ; 
WUls.  {  194. 

I.  INTER  VIVOS. 

B4  (Ga.App.)  A  gift  of  a  chattel,  made  In 
contemplation  of  immediate  marriage  and  rati- 
fied  after  marriage,  was  founded  upon  a  good 
ccmsideration.  and  was  binding  between  the 
parties.— Harte  v.  Harts,  79  S.  E.  230. 

The  three  things  essential  to  consummate  a 
gift  of  a  chattel  are :  Intention  of  the  donor ; 
acceptance  by  the  donee;  and  delivery  of  the 
fsbattel,  or  something  which  the  law  will  ac- 
cept in  Uea  thereof.  No  writing  is  necessary. 
-Id. 

S  48  (Ga.App.)  Where,  in  trover  by  a  wife  to 
recover  from  ner  husband  a  chattel  given  her  by 
him,  he  denied  making  the  gift,  evidence  that  at 
the  time  of  the  alleged  gift  title  to  a  half  in- 
terest in  the  chattel  was  in  defendant's  brother 
was  admissible  to  corroborate  his  testimony 
that  he  made  no  gift,  but  not  to  defeat  plain- 
tiff*B  claim  if  a  ptt  was  in  fact  made.— Harts 
r.  Harti,  79  S.  S.  230. 


GRAND  JURY. 

See  Criminal  Law,  S  278. 

S  7  (Ga.)  Under  Acts  1911,  p.  81.  creating  the 
Dublin  judicial  circuit  and  four  terms  of  court 
for  lAurens  county,  and  providing  that  grand 
juries  shall  not  be  convened  except  for  the  spHng 
and  fall  terms,  unless  the  presiding  judge  deems 
it  expedient,  and  under  Pen.  Code  1910,  S  823, 
which  provides  for  a  grand  jury  at  each  term,  a 
grand  jury  was  not  illegal  because  the  presiding 
jadge  at  tiie  close  of  the  October  term  drew  the 
names  of  grand  jurors  to  serve  thereon  at  the 
January  term.— Lynn  v.  State.  79  S.  E.  29. 

134  (Va.)  An  indictment  against  accused 
had  not  affected  by  the  fact  tliat  the  common- 
wealth's attorney,  at  the  request  of  the  grand 
jury,  entered  their  room  to  consult  with  them 
daring  their  deliberations  on  other  matters  in 
violation  of  Code  1904,  i  3988.— Mullina  t. 
Oommonwealth,  79  S.  E.  324. 

GUARANTY. 

See  Constitutional  Law.  {  303 ;  Principal  and 
Surety. 

m.  DI80HABOE  OF  GUARANTOR. 

J 53  (Ga.App.)  A  material  alteration  in  the 
sine!  contract,  without  the  knowledge  and* 
consent  of  the  guarantor,  relieved  him  from 
the  guaranty.— Little  Bock  Fnmitaie  Co.  v. 
Jones  &  Co.,  79  S.  E.  376. 

GUARDIAN  AND  WARD. 

See  InapuBt  %  76. 

I.  GUARDIANSHIP  IN  OENERAI- 

J 6  (Va.)  The  relation  of  master  and  servant, 
ereby  the  master,  who  did  not  come  into  pos- 
session of  any  property  of  the  infant  servant 
or  agree  to  pay  him  any  wages,  was  to  furnish 
him  with  food,  clothing,  and  lodging,  did  not 
make  the  master  a  "guardian  de  facto  or  de 
son  tort"— Starke  v.  Storm's  Ex'r,  79  S.  E. 
1067, 

HABEAS  CORPUS. 

See  Divorce,  {  289;  False  Imprisonment,  |  7. 

n.  JUBISDIOTION.  PROCEEDnrOS, 
AND  RELIEF. 

S  85  <8.C.)  It  was  error  to  admit  as  evidence 
in  a  habeas  corpoa  proceeding  an  affidavit  of  a 
private  individual  stating  that  the  Governor  of 
the  demanding  state  had  told  him  that  an  ex- 
tradition requisition  bearing  his  official  signa- 
ture and  the  great  seal  of  the  state  had  not 
been  signed  by  him.— Ex  parte  Massee,  79  f^. 
E.  97. 

Telegrams  in  relation  to  extradition  proceed- 
ings between  the  Governors  of  the  two  states, 
iiMlcating  withdrawal  of  the  requisition,  which 
were  considered  on  the  preliminary  bearing  in 
habeas  corpus  without  oojecUon.  were  proper- 
ly considered  on  the  final  hearing.— Id. 

§92  (S.a)  Legislation  as  to  extradition  be- 
ing within  the  power  of  Congress,  its  statutes 
are  paramount  to  state  Constitutions  and  Stat- 
utes, and  all  that  a  state  court  can  do  under 
habeas  corpus  proceedings  is  to  determine 
whether  the  conditions  of  the  federal  Constitu- 
tion and  statutes  have  been  complied  with, — 
Ex  parte  Massee.  79  S.  E.  07. 

In  habeas  corpus  the  court  may  determine 
whether  the  prisoner  is  subject  to  extradition, 
as  whether  he  is  the  person  charged,  whether 
he  is  a  fugitive  from  justice,  whether  he  was  in 
the  demanding  state  when  the  offense  was  com- 
mitted, and  whether  the  act  charged  was  a 
crime  there ;  but  it  cannot  inquire  into  the  mo- 
tive of  the  extradition  or  the  merits.— Id. 

I  110  (S.C.)  Bail  may  be  granted  pending 
final  hearing  in  habeas  corpas ;  but,  where  the 
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prisoner  ig  held  for  extradition,  bail  Bhonld  not 
be  allowed,  if  tlie  federal  law  has  been  com- 
plied with,  thoarh,  if  not,  he  may  be  relewed 
abaolutely  or  on  bkil.— parte  MaMee,  79  S. 

E.  97. 

That  the  prisoner  held  for  extradition  for  a 
crime  waa  guilty  of  no  moral  wrong,  the  pros- 
ecution was  a  hardship  and  instituted  to  collect 
a  debt,  and  another  state  had  refused  extradi- 
tion, did  not  show  the  statutes  had  not  bpen 
complied  with,  and,  the  extradition  papers  be- 
ing regular  on  their  face,  the  court  erred  in  al< 
lowing  bail  pending  hearing  in  habeas  corpus. 
— Id. 

If,  pending  final  hearing  in  liabeas  corpus 
procee^nn,  the  prisoner  u  released  on  bail, 
and  be  alia  to  appear,  hia  bail  will  be  forfeit- 
ed, and  the  inouiry  into  the  legality  of  the  ar- 
rest be  deemed  abandoned,  unleas  ne  can  give 
a  legal  excuse,  tbe  acceptance  of  which  ia  in 
the  discretion  of  tbe  court— Id. 

S  1 13  (Ga.App.)  Tbe  questiona  involved  on  ap- 
peal in  a  habeas  corpus  proceeding,  being  moot 
questions  after  expiration  of  the  time  for  which 
the  petitioner  was  aentepced  to  serve  Id  the 
dty  chain  gang,  wlU  not  be  oonatdered.— John- 
son T.  Harris,  79  S.  E.  688. 

HARMLESS  ERROR. 

'  Ses  Appeal  and  Error,  H  1031-1078:  Otiminal 
Law,  H  1163-1174;   Trial,  |  298. 

HEADLIGHTS. 

See  Bailnads,  {  362. 

HEALTH. 

I.  BOABDS  OF  HBAI.TH  AND  SAX- 
ITABT  OFFI0£&8. 

S  16  (N.C.)  Under  Laws  1911,  c  62.  ||  15, 
21,  providing  for  a  system  of  quarantine,  a  city 
held  not  liaole  for  quarantine  expenses  unless 
it  had  appointed  a  quarantine  otDcer  and  adopt- 
ed a  system  of  quarantine  of  its  own. — Board 
of  Com'rs  of  Vance  County  t.  Town  of  Hender- 
son. 79  S.  E.  442. 

If  Reviaal  1805.  i  4608,  impraes  a  liability  for 
quarantine  expenses  upon  a  city  which  has  no 
quarantine  officer,  it  is  incompatible  with  and 
repealed  by  Laws  1911,  c.  62,  6  21,  providing 
that  all  expenses  of  quarantine  shaU  be  borne 
b^  the  town  onploying  a  quarantine  officer. — 

HEARSAY  EVIDENCE 

See  Criminal  Law,  H  419,  420;  Evidence.  H 
S14-824. 

HIGHWAYS. 

See  Bridges :  Convicts,  1 10 ;  Easements,  1 17 ; 

Eminent  Domain,  SS  79,  80,  101,  203;  Evi- 
dence, i  441 ;  Municipal  Corporations,  §§  225, 
544.  655-697,  759-822 ;  Railroads,  8S  94,  95, 
301-350;   Trial,  |{  252,  253. 

in.  OOV8TBUCTION.  IMPBOVEMENT, 
AND  BEPAIB. 

S  M  3  (Va.)  In  an  action  against  a  county  foi 
the  bnlance  of  tbe  contract  price  for  con- 
structing a  road,  a  plea  of  oSeet,  alleeing  that 
plaintiff  failed  to  perform  its  agreement,  and 
that  the  county  was  damaged  thereby  in  excess 
of  tbe  amount  claimed,  is  sufficient  to  entitle 
the  county  to  recover  from  the  plaintiff.— Luck 
Const.  Co.  V.  Russell  County,  79  S.  B.  393. 

A  provision  in  a  contract  with  a  county  fox 
road  construction  that  payments  should  be 
made  on  the  engineer's  estimates  does  not  mabe 
such  estimates  concIuBive  and  prevent  Inquiry 
as  to  whether  tbe  work  embraced  therein  was 
done  according  to  contract,  where  the  contract 
also  provided  that  no  work  should  be  regardnl 
as  accepted  until  final  acceptance  of  the  whole 
Work.— Id. 

The  estimates  or  other  acta  of  the  engineers 


under  a  a>ntract  with  a  coun^  for  the  con- 
struction of  a  road  are  not  binding  upon  either 
party,  where  induced  by  fraud  of  the  other 
par^  or  the  result  of  fraud  er  mistake  so  sreac 
as  to  amount  to  feaod  on  the  part  of  the  enci- 
neezs.— Id. 

HOLIDAYS. 

See  Sunday. 

I  5  (W.Va.)  Where  notice  to  take  deposttiams 
specified  that  they  would  be  taken  on  a  legal 
holiday,  depositions  taken  on  that  day  in- 
stead of  on  the  next  ensuing  secular  day. 
whi<^,  by  Code  1906,  c.  16L,  the  notice  i* 
taken  to  intend,  cannot  be  read  on  final  hear- 
ing.—Dlxott  T.  Dixon,  79  S.  E.  1016. 

HOLOGRAPHIC  WILLS. 

See  Wills,  I  783. 

HOMESTEAD. 

See  Judgment,  ||  503.  506^  720;  Uanry.  S  9& 

n.  TBAJfSFEB  OR  INCmCBBAVGE. 

Ills  (Ga.)  Where  a  mortgage  was  elTeii  in 
1875  on  a  nomestead  granted  under  tne  Con- 
stitution of  1868,  and  proceedings  to  foreclose 
were  begun  in  1876,  and  dismissed  because 
the  homestead  was  not  subject,  a  foredosnre 
proceeding  begun  in  1010,  two  years  after  ter- 
mination of  the  homestead  right,  held  not  bar- 
red by  limitations.— Mooghon  t.  Mastoaon,  79 
S.  E.  561. 

8  120  (Oa.App.)  Under  Civ.  Code  1910,  I 
6584,  real  estate  set  apart  as  a  homestead  ex- 
emption cannot  be  legally  sold,  except  on  order 
of  tbe  superior  court— Brooks  v.  Tiosley,  79 
S.  E.  160. 

1 131  (Ga.App,>  In  an  action  on  a  purchase- 

money  note  given  for  a  homestead  exemption 
which  had  been  set  apart,  the  defendant,  who 
had  no  knowledge  at  the  time  of  the  purchase 
that  the  proper^  was  a  homestead,  ecrtild  de- 
fend on  tne  ground  that  the  note  was  withoat 
consideration,  because  the  vendors  had  no  right 
to  convey  the  homestead ;  and  hence  it  was  error 
to  exclude  from  evidence  a  certified  copy  of  the 
homestead  exemption.— Brooks  v.  Tinsley,  70 
S.  E.  16a 

ABAHDOWmBNT.  WAHTEB,  OK 
FORfc-JirrUBE. 

1 169  (N.G^  Const,  art  10.  |  8,  requiring  the 
consent  of  tne  wife  to  a  deed  conveying  the 
homestead,  applies  only  when  the  homestead 
has  been  set  apart,  or  there  is  a  judgment  lien 
against  the  land,  and  prior  to  that  time  the 
husband  may  waive  his  exemptioa  without  the 
consent  of  the  wife.— Simmons  v.  McCnllin,  79 
S.  E.  625. 

8  (72  (N.C.)  A  judgment  defendant  who  con- 
sents that  a  judgment  for  a  certain  amount 
may  be  entered  in  an  action  against  him.  and 
may  be  satisfied  out  of  the  property  attached 
in  that  action,  waives  his  homestead  in  tbe 
attached  property,  and  cannot  thereafter  claim 
an  exemption,  as  he  might  have  done  had  the 
judgment  been  against  his  consent— Simmons  v. 
McCullin,  79  S.  B.  626. 

A  debtor  can  waive  his  homestead  exemption 
by  conacDting  to  the  entry  of  a  judgment  and 
its  satisfaction  out  of  the  homestead,  since  a 
judgment  entered  by  consent  of  the  parties  is 
at  least  as  conclusive  upon  them  as  one  ren- 
dered by  tiie  court  after  trial.— Id. 

HOMICIDE.^ 

See  Assault  and  'Battery,  fj  63,  91,  95;  Coun- 
ties, 18  132,  130;  Criminal  Law,  88  101,  278, 
422,  427,  594,  641,  673.  762-764,  778,  779. 
823-826,  922,  1169,  1171-1173;  Indictment 
and  Information,  H  03,  84^  110;  Witnesses, 
H  128,  274.  ^ 
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XL  HUBDEB. 

I  1 1  (OaJ  'Xegal  malice,"  as  related  to  bom- 
icide,  Ib  an  intent  anlawfally  to  take  baman  life 
without  justification,  mitigation,  or  excuse; 
and  while  it  mast  exist  at  tbe  time  of  the  kill- 
ing, it  need  not  exist  for  any  length  time  be- 
fore tbe  klllinK,  and  ia  not  neceBsarily  ill  will 
ot  batred.— Sioitb  v.  State,  79  8.  E.  1127. 

8  28  (N.C.)  Where  the  purpose  to  kiU  was 
deliberately  and  premeditateoly  formed  when 
sober,  imbibing  intoxicanta  to  whatever  degree 
or  extent  in  order  to  carry  out  the  deaign  will 
not  avail  to  reduce  tbe  mnraer  to  tbe  teeond  de- 
gree.—SUte  V.  SbeltOD,  7»  S.  E.  883. 

m.  HANSLAUOHTISB. 

S  68  <Ua.App.)  Where  a  person  in  violation 
of  Acts  1907,  p.  121.  Civ.  Code.  1910,  {  1651, 
and  Pen.  Code  1910.  f  469,  administera  mor- 
phine to  another  and  causes  death,  be  may  be 
convicted  of  involuntary  manalaogbter  aa  de- 
fined by  Pen.  Code  1910,  {  67.— Silver  t.  State. 
79  8.  E.  919. 

In  a  prosecution  for  involuntary  manslaughter 
committed  by  the  unlawful  administering  of  a 
narcotic  drag,  It  was  no  defense  that  intent 
was  not  to  cause  death,  but  to  alleviate  pain. 
—Id. 

The  charge  of  Involuntary  manslaughter  in 
the  commission  of  an  unlawful  act  in  violation 
of  Pen.  Code  1910,  |  67,  can  be  based  on  an  act 
malum  prohibitum,  as  well  aa  upon,  an  act  mal- 
um in  se.— Id. 

1 83  (Ga.App.)  A  defendant  may  be  convicted 
aa  principal  in  the  second  degree  of  voluntary 
manslaughter.— Pope  v.  SUte,  79  S.  B:  909. 

nr.  A88AtTI.T  WITH  ZHTENT  TO  KHX. 

{  89  (Ga.App.)  Hie  act  of  maliciously  putting 
broken  glass  into  food  with  homicidal  intent 
does  not  constitute  tbe  offense  of  assault  with 
intent  to  murder,  where  the  food  is  not  eaten. 
— Leary  v.  State,  79  S.  E.  B84. 

§  100  (Ga.App.)  That  defendant  furnished  the 
room  in  which  the  crime  was  committed,  with 
knowledge  that  a  criminal  abortion  was  to  be 
performed,  will  not  render  him  guilty  as  an  "ac- 
cessory before  the  fact."  as  defined  by  Pen.  Code 
1910,  S  46j  to  an  assault  with  intent  to  murder, 
under  section  81.  making  a  person  guilty  of  such 
offense  who  causes  death  in  an  attempted  abor- 
tion.— Snell  t.  State,  79  S.  E.  71. 

EZCinABI.E  OR  JtrSTIFIABLB 
HOBaCIDE. 

I  105  (Ua.App.)  Where  a  person  does  not  ex- 
ceed the  measure  of  force  necessary  in  the  re- 
sistance of  an  illegal  arrest,  be  is  guilty  of  no 
offense.— Taylor  v.  State.  79  S.  E.  924. 

SII8  <N.C.)  Where  an  nnprovoked  assault 
with  intent  to  kill  is  made  upon  a  person,  he 
may  stand  his  ground  and,  if  necessary,  kill  his 
UBsaihuit— State  v.  Lucas,  79  S.  R  674. 

The  rnle  requiring  one  to  quit  the  fight  be- 
fore he  can  maintain  self-defense  applies  only 
where  tbe  person  who  slays  the  other  provoked 
the  dispute  or  entered  into  it  unlawfully. — Id. 

in.  IirDXGTlIEMT  AMD  nTFOBBCATlOK. 

i  127  (Qa.App.)  An  indictment  for  murder 
need  not  allege  that  defendant  was  of  sound 
mind  and  discretioa.- Brown  t.  State,  79  S. 
E.  231. 

1 135  (Ga.App.)  Ad  indictment  for  murder, 
chaining  that  accused  killed  deceased  by  shoot- 
ing him  with  a  certain  pistol  and  rifie,  giving 
to  deceased  the  mortal  wound  of  which  be 
died,  held  not  demurrable  for  failure  to  clearly 
designate  the  weapon  used  or  the  manner  oiE 
loading,  or  tliat  it  was  aimed  at  deceased,  or 
that  the  weapon  was  one  likely  to  cause  death. 
—Brown  v.  State,  79  S.  E.  231. 


i  1 38  (Ga.App.)  An  indictment  for  vt^untary 
manslaughter  through  the  unlawful  administra- 
tion of  morphine  need  not  state  the  quantity 
administered.— Silver  v.  State,  79  S.  E.*919. 

S  142  (Ga.App.)  A  person  indicted  as  an  acces- 
sory before  the  fact  to  an  assault  with  intent  to 
murder,  in  violation  of  Pen.  Code  1910,  I  81, 
cannot  be  ctmvicted,  upon  evidence  which  snows 
him  to  be  a  principial,  either  in  the  first  or  sec- 
ond degree.— Snell  v.  State,  79  S.  E.  71. 

8  (42  (Ga.App.)  Under  an  indictment  for 
murder,  chanring  that  accused  killed  deccaspd 
by  shooting  him  with  a  certain  pistol  and  rifie, 
tbe  state  could  prove  the  killing  with  either 
U  the  weapons  allied.— Brown  t.  State,  79 
S,  R  231. 

TU.  EVIDBMOB. 

(A)  Preaumpilona  and  Burden   of  Proof. 

S  144  (Ga.)  It  was  not  necessary  for  the  state 
to  prove  a  motive  in  order  to  support  the  pre- 
sumption of  malice,  which  arises  from  proof  of 
an  unlawful  kiUing.— Lynn  v.  State,  7^  S.  E. 

I  150  (N.G.)  Defendant  claiming  that  at  the 
time  of  and  immediately  before  tbe  homicide 
he  had  been  rendered,  by  drunkenness,  incapable 
of  forming  a  deliberate  and  premeditated  pur- 
pose to  kill,  has  the  burden  of  proving  it,  not 
however  beyond  a  reasonable  doubt,  but  only  to 
ttie  8atisfacti(m  of  the  jury^-State  T.  Shdton, 
79  S.  E.  88a. 

(B)  Aamf  MlblUtr  Im  GeunO. 

1 163  (Ga.App.)  There  being  no  evidence  that 
prosecutor  was  attempting  to  make  an  assault 
on  accused  at  tbe  time  the  latter  shot  prosecu- 
tor, evidence  tending  to  show  that  prosecutor 
was  a  man  of  violent  and  turbulent  character 
was  properly  excluded. — Wimberly  v.  State,  79 
S.  E.  767. 

!  167  (Ga.)  It  was  error  to  admit  testimony 
that  a  gun  owned  by  a  witness  was  stolen  be- 
fore the  homicide,  and  thereafter  found  in  the 
possession  ot  another  witness,  where  tbere  was 
no  legal  showing  that  the  gun  was  used  by  ac- 
cused, or  in  any  way  connected  with  tbe  crime. 
—Smith  V.  State,  79  S.  E.  1127. 

i  174  (Ga.App.)  Evidence  offered  by  accused 
that  he  made  no  effort  to  leave  the  count;^  or  es- 
cape after  the  commission  of  the  homicide  was 
properly  excluded.— Dunn  v.  State,  79  S.  E. 
764. 

I  178  (N.G.)  A  charge  that  it  is  not  allowable 
when  one  Is  charged  with  crime  to  show  by 
circumstances  or.  Insinuations  that  some  one 
else  killed  deceased  is  proper^State  v.  Fogle- 
man,  79  S.  E.  879. 

(C)  Dylnv  Deolnrntlons* 

8  207  (Ga.App.)  That  a  dying  statement,  not 
reduced  to  writing,  was  made  by  one  in  articulo 
mortis  previous  to  a  statement  which  was  there- 
after reduced  to  writing,  did  not  render  tbe 
prior  oral  statement  inadmissible.— Odnm  v. 
State,  79  S.  E  868. 

{215  (Ga.App.)  A  dying  declaration  held  not 
inadmissible  because  declarant  said,  "I  know 
tbe  man,  bat  I  cannot  call  his  name,"  where 
other  evidence  clearly  disdosed  the  identity  of 
the  individual  referred  to. — Odum  v.  State,  70 
S.  E.  858. 

8  218  (Ga.App.)  Statements  by  decedent  that 
he  could  not  live  and  that  O.  (the  accused) 
bad  promised  to  kill  him,  and  if  he  had  know^ 
he  was  going  to  kill  him  he  would  have  begged 
him  not  to  do  so,  were  properly  submitted  to 
the  jury  to  determine  whether  they  were  dying 
dedamtions,  nnder  instructions  as  to  wliat 
would  constitute  tbe  same.— Wlmblsb  t.  State, 
79  S.  E.  741. 
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(B)  WelAt  and  SmBef«n«T> 

1233  (N.C.)  EvideDce  that  defendant  armed 
himself  with  a  dangerous  weapon,  and  that  he 
naed  abusive  language  toward  deceased  prior 
to  the  killing,  and  a  statement  thereafter  that 
he  wished  he  had  shot  deceased  again,  was 
sufficient  to  show  premeditatloQ '  and  delibera- 
tion.—State  T.  Daniels,  79  S.  E.  9S3. 

I  238  (W.C.)  Defendant,  claiming  that  at  the 
time  of  and  immediately  before  the  homicide  he 
had  been  rendered,  by  dmnkeniiess,  incapable  of 
forming  a  deliberate  and  premeditated  purpose 
to  kill,  need  not  prove  it  beyond  a  reasonable 
doubt,  but  only  to  the  satisfaction  of  the  Jury. 
-State  V.  SheltOD.  78  S.  B.  883. 

Evidence  In  a  homicide  case  held  Insaffieient 
to  show  tliat  at  the  time  of  the  killing  defend- 
ant was  so  drank  as  to  render  him  utterly  In- 
capable of  forming  a  deliberate  and  premedi- 
tated purpose  to  lull,  but  rather  to  show  that 
he  had  for  months  been  deliberating  and  pre- 
meditating the  murder,  and  that  any  drinking 
l»  him  on  the  day  of  the  killing  was  to  assist 
him  to  ezecnte  Ids  purpose.— Id. 

Tm.  TBXAI.. 
(B)  4t«eBtloaa  for  Jmrr* 
1 282  (N.O.)  SWdence  hM  to  -wamiit,  tiM 


snbmisslon  to  the  jnry  of  tiw  question  <^  de- 
fendant's guilt  of  murdw  In  the  first  degree.— 
State  T.  Cobb.  79  8.  E.  419. 

(O)  lM<r««tlOBS. 

1289  {Oa.App.)  In  a  prosecution  for  Tolun- 
tary  manslaughter  by  the  unlawful  administer- 
ing of  morphine,  an  Inatruction  that  the  of- 
fense was  complete  if  accused  intended  to  ad- 
minister the  morphine  and  death  resulted  was 
not  objectionable  for  failure  to  state  that  to 
complete  the  offense  death  must  result  directly 
from  the  onlavfol  act— Silver  t.  State,  79  S.  E. 

mg. 

§  295  (Ga.App.)  In  view  of  Pen.  Code  1910,  $ 
OS,  it  is  error  to  charge  that  provocation  by 
words,  threats,  menaces,  or  contemptuous^  ges- 
tures will  in  no  cose  free  the  person  killing 
from  the  crime  of  murder,  without  farther 
charging  that  words,  threats,  or  menaces  may 
justify  a  killing  if  the  circumstance  be  such  as 
reasonably  to  arouse  the  fears  of  a  reasonable 
man  that  a  felony  is  about  to  be  committed 
upon  him.— Dunn  v.  State,  79  S.  E.  764. 

9  295  (6a.App.)  Where,  in  a  prosecution  for 
assault  with  intent  to  murder,  the  court  in- 
structs relative  to  the  "cooling  ume,"  he  should 
state  that  the  cooling  time  is  a  guestiOQ  solely 
for  the  iury.-^aylor  v.  State,  79  8.  E.  924. 

S  300  (Ga.App.)  Under  evidence  tending  to 
show  a  mutual  intent  to  fight,  it  was  not  error 
to  instruct  on  the  law  of  justifiable  homicide,  as 
contained  in  Pen.  Code  1910,  I  70,  and  on  the 
doctrine  of  reasonable  fear  as  contained  in  sec- 
tion 71.— Faison  v.  State,  79  S.  B.  39. 

That  instructions  on  Pen.  Code  1910,  S|  70; 
71,  73,  relative  to  justifiable  bomicide,  and  to 
the  requirements  that  the  fear  must  be  reason- 
able and  the  danger  urgent,  follow  each  other  in 
quick  succession,  does  not  necessarily  render  the 
charge  confusing  to  the  jury. — Id. 

}300  (N.C.)  Error,  In  an  instruction  requir- 
ing the  defendant  to  prove  that  he  was  without 
fault  in  entering  into  the  difficulty  and  also 
that  he  withdrew  from  the  fight  and  retreated 
as  far  as  he  could  with  safety  before  he  could 
rely  upon  self-defense,  held  not  cared  by  an* 
other  instruction  which  referred  to  the  right 
of  self-defense  in  general  terms. — State  v.  Lucas, 
79  S.  E.  674. 

f  300  (W.Va.)  Where  tliere  Is  appreciable 
evidence  on  the  subject  of  self-defense,  it  Is 
error  to  refuse  instructions  properly  present- 
ing the  law  of  self-defense.— State  v.  Edwards, 
79  S.  E.  1005. 

1301  (Oa.)  Where,  in  a  prosecation  of  hus- 
band and  wife  for  murder,  there  was  no  evidence 


of  any  assault  upon  the  wife  by  deceased,  or  that 
the  husband  had  killed  deceased  to  prevent  such 
an  assault,  and  the  husband  denied  being  present 
at  the  killing,  an  instruction  that  an  attempted 
assault  would  have  justified  the  killing  by  the 
husband  was  properly  refused.— Lynn  v.  State, 
79  S.  E.  29. 

S  309  (Oa.App.)  Testimony  tending  to  show  a 
mutual  intent  to  fight  authorised  an  instruction 
upon  voluntary  manslaughter.— Faison  v.  State, 

79  S.  B.  39. 

S309  (Ga.App.)  Where  the  tbeon  of  Taivm- 
tary  manslaughter  ts  reasonably  dedncible  from 
the  evidence  for  the  accused,  it  is  not  error 
to  charge  the  jury  on  that  subject— Dunn  v. 
State,  79  S.  B.  764. 

jl  309  (Ga.App.)  In  a  prosecution  for  assault 
'^ith  intent  to  murder,  the  state's  evidence  lliat 
accused  shot  a  depot  gatekeeper  without  any 
present  provocation,  when  cotuldered  witii  de- 
fendant's evidence  that  he  was  resisting  on  il- 
legal arrest  and  evidence  of  deCendonn  ejec- 
tion from  the  waiting  room  a  few  minutes  before 
the  shooting,  authomed  an  instructioD  on  vol* 
untary  manslaughter.— Taylor  v.  State,  79  S.  E. 
924, 

f  310  (Ga.App.)  Where  there  was  no  evidence 
of  conspiracy  between  accused  and  the  slayer, 
and  the  evidence  did  not  demand  a  finding:  that 
deceased  came  to  bis  death  from  a  wound  in- 
filcted  by  accused,  it  was  error  to  refuse  to  In- 
•truct  on  assault  with  intait  to  muvdw^Ptv* 
V.  State,  79  S.  E.  909. 

IX.  ITEW  TRIAL. 

S3I9  <Ga.App.)  Alleged  newly  discovered  ev- 
idence, both  negative  and  cumulative  tn  charac- 
ter, to  show  that  dece<lent  did  not  make  a  dying 
declaration,  where  accused  admitted  that  be 
shot  decedent  setting  up  self-defense,  was  do 
ground  for  new  trial,  because  it  is  not  probable 
that  it  would  have  produced  a  different  result 
— Wimbish  v.  State,  79  S.  B.  744. 

X.  APPEAL  AlfB  ERROR. 

{338  (Ga.)  Admission  of  testimony  that  a 
gun  was  stolen  from  the  witness  before  the 
homicide,  and  found  in  the  possession  of  another 
witness  after  the  bomicide,  held  harmless  error, 
where  it  appeared  that  in  view  of  the  uncon- 
tradicted evidence  In  the  case,  the  jury  could 
not  have  been  influenced  thereby.- Smith  v. 
State,  79  S.  E.  1127. 

!  339  (Ga.App.)  Where  the  evidence  demand- 
ed at  least  a  verdict  of  guilty  of  stabbing, 
which  was  returned,  and  a  verdict  of  guilty  of 
assault  with  intent  to  kill  would  tiave  oeen  au- 
thorized, errors  in  rulings  as  to  defendant's 
statemente  on  the  trial  were  immateriaL— 
Skinner  v.  State,  79  S.  B.  181. 

S  340  (Ga.App.)  Erroneous  instmctions  od  the 
law  of  murder  are  harmless,  where  defendant  is 
convicted  of  voluntary  manslaughter.— Faison  t. 
State,  79  3.  B.  S9. 

§  340  (Ga.App.)  In  a  prosecation  for  assault 
with  intent  to  murder,  wherein  conviction  was 
had  for  shooting  at  another,  an  instruction 
that  evidence  of  defendant's  good  character 
could  not  of  itself  produce  an  acquittal  held 
ground  for  reversal  where  there  was  circum- 
stantial evidence  supporting  defendant's  state- 
ment as  to  jostiflcatlcm  and  the  evidmce  did  not 
demand  the  conviction.— Taylor  T.  Statfc  79  S. 
E.  024. 

In  a  prosecution  for  assanlt  with  Intent  to 
murder,  the  refusal  of  instmctions  relating  to 
the  offonso  charged  was  harmleBS  where  defend- 
ant was  convicted  only  of  the  lesser  offense  <^ 
shooting  at  another. — Id. 

S340  (N.C.)  In  view  of  tiie  charge  on  bur* 
den  of  proof  on  the  state  and  on  reasonable 
doubt,  using  the  words  "beyond  a  reasonble 
doubt"  instead  of  "to  the  satisfaction  of  the 
jury.''  in  a  charge  on  the  showing  of  condition 
of  mind  bom  bitoxicati<ni  to  reduce  the  crime 
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to  mnider  in  the  second  degree,  held  harnilew. 
—State  T.  Shelton,  79  S.  E.  883. 

Where  there  was  no  sufficient  evidence  that 
at  the  time  of  the  homicide  defendant  was  in 
such  a  mental  conditioQ,  brought  about  by  ex- 
cessive drinking,  as  to  render  him  incapable  of 
committing  deliberate  and  premeditated  homi- 
cide, error  in  instructlnt;  as  to  the  burden  on 
him  to  show  such  condition,  is  harmless.— Id. 

{  340  C&C.)  Where,  under  the  nndismited  otI- 
-dence,  a  homidde  was  either  in  self-defenie, 
or  was  murder,  erroneous  charges  as  to  nua- 
Blfttightpr  were  harmless.— State  t.  Spears.  79 
S.  E.  315. 

HOSPITALS. 

See  Constitutional  Law,  S  278;  States,  |  191. 

HOSTILE  POSSESSION. 

See  Adverse  Possession,  ${  60-85. 

HUSBAND  AND  WIFE. 

-See  Adverse  Possession,  |  60:  Appeal  and  Er- 
ror, IS  882,  1066;  Cancellation  of  Instru- 
ments. S  35 :  Carriers,  $  280 ;  Criminal  Law, 
|§  422,  1169;  Curtesy;  Death,  {  47;  Deed^ 
li  58,  132;  Divorce;  Dower;  Evidence,  is 
121,  441;  Execution,  |  199;  Homestead,  { 
169;  Intoxicating  Liquors,  f  309;  Mechan- 
ics' Liens,  II  71,  281;  New  Trial,  S  108; 
Trover  and  Conversion,  1  23 ;  Vagrancy,  1  1 ; 
Witnesses,  H  58.  191. 

I.  BCUTUAI.  BIOHTS^TTTIES,  AND 
UABXZJTCBS. 

{25  (Ga.Ai)p.)  It  is  not  the  doty  of  a  wo- 
man's second  husband,  as  ttie  successor  of  the 
marital  offices  of  bis  predecessor,  to  make  a 
•bowing  for  a  continuance  for  his  wife  in  a 
suit  on  a  note  evidencing  a  debt  of  her  first 
husband.— Wright  v.  Bank  of  Boathweatem 
Oeorsia.  79  S.  E.  184. 

V,  WIFE'S  SEP  ABATE  ESTATE. 
(A)  Wbat  Coutltwtea. 

1 129  (Ga.)  Under  Civ.  Code  1910,  {  4419, 
relative  to  estoppel  from  fraudulent  aete  or  ri- 
lence,  where  a  wife  having  an  equitable  title  to 
iand  to  which  her  husband  has  the  legal  title 
permits  him  to  use  same  in  obtaining  credit, 
she  is  estopped,  after  the  credit  has  been  ex- 
tended, from  asserting  her  title  as  against  the 
lien  of  a  judgment  obtained  by  the  creditor, 
though  before  judgment  her  hnsband  had  con- 
veyed the  land  to  her.— Ford  t.  Blackahear  M&. 
Co.,  79  a.  E.  076. 

i  133  (Va.)  Evidence  held  6>  reqoire  a  find- 
ing that  real  property  In  controversy  was  pur- 
chased by  decedent's  widow  with  funds  fumish- 
-«d  by  herself  and  her  stepson,  and  that  her  hus- 
band had  no  interest  therein  which  could  be 
taken  by  his  creditorB.r-Genf  s  fix's  t.  Pmner's 
Adm'r,  ^  S.  E.  1044. 

(C)  Liabilities  and  Charges. 

S  154  (Oa.App.)  A  wife  may  be  held  liable  on 
a  note  executed  by  her  jointly  with  her  - hus- 
band, where  the  husband  acted  as  her  agent 
and  she  received  the  consideration  of  the  note. 
— Oook  T.  Hlgbtower  &  Co.,  79  S.  SL  106. 

<D)  ConTerancea  and  Oontraete  to  Con- 

S  185  (Ga.)  Civ.  Code  1910,  S  3009,  provid- 
ing that  no  contract  of  sale  by  a  wife  as  to 
her  separate  property  with  her  husband  or 
trustee  shall  be  valid,  unless  approved  bv  the 
superior  court,  applies  to  sales  by  the  wife  to 
ber  hu^and  while  they  are  living  in  a  state  of 
reparation.— Echols  v.  Green,  79  S.  E.  557. 

Under  Civ.  Code  1910.  §  3009,  a  sale  by  a 
married  woman  to  her  husband,  without  being 


allowed  by  the  superior  courl^  is  not  only  void- 
able, but  void.— Id. 

A  deed  executed  by  a  wife  to  her  husband  in 
pursuance  of  a  safe  of  her  separate  estate, 
without  an  order  of  court,  cannot  be  confirmed 
by  a  court  of  eqnity.  but  will  be  canceled.— Id. 

1 187  (W.Va.)  Under  Code  1906,  c.  66,  §  3, 
a  contract  by  a  married  woman  living  with  her 
husband  for  the  sale  of  her  real  estate  must 
not  only  be  In  writing  but  must  be  dgned  and 
acknowledged  by  both  of  them.- Slaven  v. 
Riley,  79  S,  B.  1024. 

S  198  (Va.)  In  view  of  the  removal  of  the 
common-law  disabilities  of  coverture,  a  married 
woman,  who  did  not  join  in  the  conveyance 
of  property  of  which  she  was  entitled  to  a  part 
as  tenant  in  common,  is  estopped  from  later 
setting  up  the  claim,  where  she  stood  by  for 
many  years  and  permitted  the  purchaser  to 
make  improvements  in  good  faltn^McCauIey 
V.  Grim  79  S.  B.  1041 

$201  {Ga.)  Where  a  wife  continues  in  pos- 
session of  land  after  making  a  deed  thereof  to 
her  husband,  in  violation  of  Civ.  Code  1910,  | 
3009,  laches  will  not  be  imputed  to  her  from 
her  deltiy  fcr  10  years  in  stilng  to  cancel  the 
deed.— Echols  v.  Green,  79  S.  E.  557. 

A  wife  is  not  estopped  to  deny  the  validity 
of  a  deed  executed  to  her  husband  with  reserva- 
tion of  a  life  estate  to  herself,  though  she  re- 
ceived a  consideration  therefor,  and  executed 
the  same  while  she  was  living  separate  from 
her  husband ;  the  deed  being  void  under  Civ. 
Code  1910,  S  3009,  prohibiting  conveyances  be- 
tween husband  and  wife  without  order  of 
court — Id. 

In  a  suit  by  a  wife  to  cancel  a  deed  execut- 
ed by  her  to  her  husband  without  approval  of 
the  superior  court,  as  required  by  Civ.  Code 
1910,  I  3009,  the  wife  la  zequired  to  offer  to 
return  the  consideration  received  by  ber. — Id. 

VI.  ACTIONS. 

1 209  (Ga.App.)  In  an  action  by  a  wife  for 
personal  injuries,  an  instmction  as  to  the 
amount  of  damages  re<Mverable  by  plaintiff  for 
her  diminished  capacity  to  discbarge  her  ordi- 
nary daily  duties  was  erroneous,  since  plain- 
tiff's husband  was  entitled  to  her  services. — 
Berrien  County  v.  Allen,  79  S.  B.  1129. 

IX.  ABAlfDONMENT. 

1302  (N.C.)  In  order  to  constitote  wife 
abandonment,  a  husband's  desertion  must  be 
willful,  without  the  wife's  consent,  and  it  must 
also  appear  that  he  has  failed  to  provide  ade- 

Suate  support  for  her.— State  v.  Smith.  79 
.  B.  979. 

^305  (N.C)  Husband's  offer  to  provide  his 
wife  a  home  in  another  city,  not  made  in  good 
faith,  is  no  defense  to  a  prosecution  for  aban- 
donment—State V.  Smith,  79  S.  E.  979. 

S  30S  (Va.)  That  a  wife,  after  separation  be- 
cause of  her  husband's  fault,  took  service  and 
supported  herself  was  no  defense  to  a  prosecu- 
tion for  nonsupporL— Draper  v.  Commonwealth, 
79  &  B.  322. 

In'  a  prosecution  of  a  husband  by  the  com- 
monwealth for  nousupport  of  his  wife,  her  mo- 
tive in  testifying  against  him  is  Immaterial.- Id. 

1 313  (N.C.)  Evidence  held  to  sustain  convic- 
tion of  a  husband  for  willful  abandonment 
of  his  wife  without  providing  adequate,  sup- 
port for  her  and  her  child.- State  v.  Smith,  79 
S.  B.  979. 

S3I3  (Va.)  In  a  prosecution  for  total  non- 
support  of  accused's  wife,  evidence  that  he  had 
two  small  children  by  a  former  marriage  de- 
pendent on  him  held  inadmlaalble.- Draper  t. 
Commonwealth,  79  S.  B.  322. 

3L  ENTICING  AND  AXlENATINCk 

f  326  (K.C.)  In  an  action  by  a  husband  for 

alienation  of  affections  alleging  adultery,  con- 
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sent  of  the  wife  Is  no  delenM.— Powell  t.  Btri^ 

Uad,  79  S.  E.  872. 

{  333  (N.C.)  Adultery  need  Dot  be  sboWD  by 
direct  proot,  in  an  action  for  alienation  of  af- 
fections, but  ma;  be  shown  by  circumstances 
from  which  a  jury  may  reasonably  infer  it. — 
I'owell  V.  StricUand,  79  S.  E.  8^ 

Kvidence.  in  an  action  for  alienation  of  af- 
fections of  plaintiff's  wife,  held  to  sustain  a 
iindio^  of  adultery  committed  by  defendant  and 
plaintiff' s  wife.— Id. 

8  334  (N.C.)  The  jury  should  consider  in 
awarding  compensatory  damages  plaintiff's  dis- 
honor, the  alienation  of  his  wife's  affections,  and 
destruction  of  his  domestic  comfort,  the  sn^cion 
cast  on  the  oflaprine,  hnmlUatlon,  loss  of  con- 
sortium, etc.— Pow<al  T.  StricUand.  79  8. 
872. 

The  juiT  in  their  sound  discretion  may  award 
punitive  damages,  in  an  action  for  alienation  of 
affections,  if  defendant's  conduct  be  willful  and 
wantoD. — Id. 

Facts,  in  an  action  for  alienation  of  tlie  af- 
fections of  plaintiff's  wife,  held  to  ■ostain  an 
award  of  punitive  damans. — Id. 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  C<aistitationaI  Law,  i  128. 

IMPEACHMENT. 

Sm  Orialnal  Law.  i  786. 

IMPLIED  CONTRACTS. 

See  Aaaompsit,  Action  of;  Money  IleGd.Ted. 

IMPRISONMENT. 

See  Arrest;  Contempt,  SS  63,  66;  Bxeention, 
SI  426,  433. 

IMPROVEMENTS. 

See  Cancellation  of  Instmmenta,  }  S9;  Munici- 
ul  Corporations.  H  269-644:  Partition,  1 
78 ;  Specific  Perf  ormance,  1 128. 

1 4  (N.O.)  Under  Berisal  1905.  S  652,  an  al- 
lowance Cor  betterments  to  a  defendant  against 
whom  a  judgment  shall  be  rendered  for  land 
is  not  restricted  to  actions  of  ejectment.— Dan- 
iel T.  Dixon,  79  S.  E.  ASS. 

INCEST. 

8  14  (Ga.App.)  Bvidence  held  insufficient  to 
authorize  conviction.— Jennings  v.  State,  79  S. 
E.  756. 

INCOMPETENT  PERSONS. 

See  Insane  Persons. 

INCUMBRANCES. 

See  Vendor  and  Purchaser,  |  197.  * 

INDECENCY. 

See  Theaters  and  Shows,  1  1. 

INDEMNITY. 

See  B<md8,  |  55:  Frauds,  Statute  at,  %  21; 
Indemnity;  Prmcipal  and  Surety. 

\  15  (W.Va.)  Where  plaintiff  sues  as  bene- 
ficial obligee  on  a  bond  of  indemnity,  he  must 
prove  that  he  had  an  interest  in  the  per- 
formance of  the  duty  and  that  the  du^  was 
imposed  either  for  his  sole  benefit  or  jointly 
for  the  benefit  of  himself  and  others. — Clark  t. 
Nicfcell,  79  8.  E.  1020. 


INDICTMENT  AND  INFORMATION. 

See  Banlu  and  Banking,  I  ^ ;  Criminal  I^w. 


I.  XBOBBSITr  OF  IHPIOTMBHg  OB 
PBESEMTMENT. 

8  3  (N.C.)  Under  Const  art.  1,  H  12.  13, 
perjuiy  being  punlahable  by  imprisonment  in  the 
state's  prison  as  provided  by  Bevisal  1805.  t 
3615  it  is  a  felony  as  defined  by  sectioii  3291, 
triable  only  on  indictment,  and  not  a  misde- 
meanor.—State  V.  Hyman,  79  S.  E.  284. 

n.  FIHDIXO  AKD  mJWO  or  UPIOT- 
BtENT  OR  PBESEKnCENT. 

8  16  (Ga.App.)  That  another  indictment  Is 
pending  against  defendant,  ctiarging  liim  with 
the  same  offense,  is  not  ground  for  a  plea  in 
abatement— Brown  v.  State.  79  S.  £.  231. 

V.  BEQUISITES  AHD  SITFFICIEirC'r 
OF  ACCUSATION. 

8  63  <Oa.App.)  An  indictment  charging  vol- 
untary manslaughter  by  the  administering  of 
morphine,  held  not  objectionable  as  stating  a 
conclusion  instead  of  a  fact— Silver  v.  Slate, 
79  S.  B.  919. 

871  (Oa.App.)  An  indictment  charging  that 
accused,  being  cashier  of  a  railway  company, 
embezzled  money  in  his  possession  aa  cashier, 
of  a  specified  amount,  hM  not  demurrable  on 
the  ground  that  it  was  too  indefinite  and  fail- 
ed to  allege  the  fan^  embmled,  fa  from  wbotn 
or  on  what  account  obtained,  or  how  the  money 
came  into  liis  poMession.— Tmeheart  t.  State, 
79  S.  E.  755. 

§  75  (tia.App.)  An  indictment  charging  de- 
fendant with  entering  a  dwelling  boose  and 
stealing  therefrom  valuable  goods  is  a  good  in- 
dictment under  Pen.  Code  1910,  8  175,  though 
the  word  "privately"  is  omitted.— Jenkins  v. 
State,  79  S.  E.  861. 

8  84  (Ga.App.)  An  indictment  aa  an  accessory 
before  the  fact  need  not  state  the  manner  of 
committing  the  offense,  but  may  charge  generally 
that  defendant  feloniously,  willfully,  and  on- 
lawfully  did  procure,  counsel,  and  command  the 
j^rincipal  to  commit  it— Suell  v.  State,  79  S.  E. 

An  indictment  stating  that  accused  "did  then 
and  there  unlawfully,  feloniously,  and  willfully 
procure,  counsel,  and  command"  the  principal  to 
commit  an  assault  with  intent  to  murder,  in  vio- 
lation of  Pen.  Code  191^  8  81.  held  sufficient  to 
charge  defendant  aa  an  accessoir  before  the  fmcL 
-Id. 

§87  (Ya.)  An  indictment  charging  that  ac- 
cused, on  day  of  ,  in  tie  year  19 — . 

and  within  the  last  two  years,  did  unlawfolly 
sell  whisky  without  a  license,  etc..  sufficiently 
charged  that  the  sale  was  within  the  statutory 
period  of  limitatioDs. — ^Mullina  T.  Common- 
wealth, 79  S.  E.  324. 

8  109  (Oa.App.)  An  accnaation  charslng  in 
one  count  the  sue  of  liquor  generally,  sjtd  in  a 
second  count  the  furnishing  of  liquor  to  a  minor 
without  first  securing  the  written  authority  of 
the  "parent  and  guardian,"  is  not  subject  to 
special  demurrer  as  to  the  second  count,  in  that 
the  conjunctive  instead  of  the  disjunctive  is 
used  between  the  words  "parent"  and  "guar- 
dian."—Hoss  V.  State,  79  S.  R  74a 

8  110  (Oa.Apn.)  L'nder  Pen.  Code  1910,  8  954. 
an  indictment  diar^g  an  assault  with  intent  to 
murder,  nnder  section  81,  making  it  such  offense 
to  cause  death  by  an  attempted  abortion,  is  suf- 
ficient as  against  a  general  demurrer  when  the 
allegations  are  clesr  and  in  the  language  of  the 
statute,  though  it  does  not  all^  the  charactor 
of  the  instruments,  how  and  upon  what  part  of 
the^rson  they  were  used.— Snell     Stat^  78  S. 
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AMD  EI.ECTION. 

I  124  (S.G.)  Am  indictment  asainat  two  per- 
>n8  joint  in  form  is  in  le^  effect  joint  and 
!Teral,  and  hence  one  of  the  defendants  may 
B  convicted  and  the  other  acqoitted— State  t. 
^ade,  79  S.  E.  106. 

i  125  (Oa.App.)  In  a  proaecation  for  perjury, 
is  permissible  to  join  in  a  single  count  a  nnm- 
er  of  distinct  material  statements  alleged  to 
ave  been  falsely  sworn  to  by  defendant  in 
le  same  inveBtigation^Black  t.  State,  70  S. 
!.  ITS. 

n.  KOTXOK  TO  QVASR  OB  DIBMIM» 
AXD  DEMUBBEB. 

8  137  (W.Va.)  An  indictment  cannot  be 
Hashed  because  fonnd  upon  illegal  evidence. — 
foU  T.  Dailey,  79  S.  E.  668. 

X.  OOHVIOTIOH  OF  OFFBKSB  IB- 
OXTTDED  nr  CBABOE. 

S  189  (Ga.App.)  One  accused  of  stabiung  can 
e  convicted  of  assault  and  batterj,  where  there 
I  evidence  thereof  independently  of  the  stab- 
ing.— Hollis  v.  State,  79  S.  B.  86. 

§  191  (N.O.)  A  person  indicted  for  burglary 
lay  be  convicted  under  Revisal  190S,  {  3333, 
eUtive  to  breaking  and  entering  not  amounting 
3  a  burglary.— State  t.  Spear,^  S.  B.  869. 

INDORSEMENT. 

ee  Bills  and  Notes,  H  301-367. 

INFANTS. 

>e  Gnardfan  and  Ward,  {  6;  Master  and 
Servant  H  96.  96.  201  22S,  230 ;  Negligence, 
1  85;  Parent  and  OhUd;  Railroads,  |  860; 
Rape. 

U.  PBOPEBTT  AMB  0ONVXTAKCB8. 

g3l  (Va.)  Where  the  remaindermen  conveyed 
ind  which  was  subject  to  a  life  estate,  15 
ears'  adverse  possession  barred  the  life  ten- 
nt's  rights  and  the  two  estates  in  the  grantees 
lerged.  Hence  one  of  the  remaindermen,  who 
laimed  be  was  an  infant  at  the  time  of  bis 
onveyance,  must  dlaafflrm  within  15  years  after 
he  life  tenant's  rights  were  barred. — McOaaley 
.  Grim,  79  S.  E.  1041. 

ZV.  OOnTBAOTS. 

S  50  (Ta.)  Contracts  by  an  infant  servant  to 
erform  personal  services  in  return  for  food, 
lothing.  and  lodging,  without  any  express  agree- 
lent  or  other  compensation,  held  a  contract 
or  necessaries  which  the  infant  servant  had 
lie  right  to  make.— Starke  t.  Storm's  Bx*!,  79 
;.  E.  1057. 

Vn.  ACTIONS. 

(99  (Va.)  Where  a  party  many  years  after  a 
onveyance  of  land  soasht  to  set  aside  his  con- 
ract  on  the  ground  m  Infancy,  proof  of  In- 
uncy  must  be  clear  and  concluidve,  and  the 
arty's  testimony,  supplemented  by  an  unsworn 
tatement  niwn  which  be  procured  a  marriage 
icense,  is  not  sulDcient-rMcOanley  t.  Qrim, 
0  a  B.  1041. 

S  112  (N.C.)  That  parties  to  a  suit. In  which 
consent  decree  was  entered  were  infants  only 
enders  the  decree  voidable  and  not  void  and 
ence  cannot  be  attacked  coUaterally,^Rawl8 
.  Mayo,  79  S.  B.  208. 

INFERIOR  COURTS. 

lee  Goorti,  U  163-189. 

INFLUENCE. 

iee  Deeds,  |fi  196,  211. 


INFORMATION. 

See  Indictment  and  Infoxmadoi. 

INJUNCTION. 

See  Appeal  and  Error,  H  447,  466.  1009,  1180; 
IMvorce,  |  206;  Easements,  S  17:  Eminent 
Domain,  f  274;  Equity,  %  148;  Execution, 
I  204;  Executors  and  Administrators,  %  122; 
Nui8aQce,_H  1&  72,  76:  Stotea,  J  164;  Taxa- 
tion, J_oW;  Telegrapha  and  Tdephtmes,  | 
83;  Warehousemen,  i  M. 

n.  SUBJECTS  OF  FROTBOTXOB  Aiq> 

BELIEF. 

(A)  Actions  watH  Other  I^kkI  ProoeedtsKS* 

S  26  (Ga.)  The  prosecution  of  an  action  at 
law  will  not  be  enjoined  because  of  certain  mat- 
ters which  are  available  as  a  defense  in  the 
action  at  law.— Reynolds  Banking  Co.  v.  South- 
ern Pacific  Guano  Co.,  79  8.  E.  132. 

S  27  (Ga.)  The  invalidity  of  a  void  judgment 
could  be  set  up  as  a  defense  in  a  scire  facias 
proceeding  to  revive  the  judgment;  and  hence 
an  injunction  sought  agvnst  tiie  scire  facias 

?roceeding  was  properly  denled^Bell  v.  Terdel, 
9  S.  E.  S49. 

1 32  (Ga.)  An  injunction  to  stay  proceedings 
in  courts  of  law  is  not  directed  against  the 
court  itself,  but  agnioat  the  -parties  to  the 
proceeding.— Stone  T.  King-Uodgson  Co.,  79  8. 
E.  122. 

(B)  ProyertT-f    ConTCTKBees,    and  Inevm> 

branoea. 

138  (S.C.)  Where  it  was  a  question  of  fact 
whether  defendant  bad  begun  to  remove  timber 
within  a  reasonable  time,  plaintiff  claiming  to 
own  the  timber  by  reason  of  defeudant's  fail- 
ure, injunction  should  issue  to  preserve  the 
property  in  statu  quo,  pending  determination  of 
the  israe  of  title.— Gresham  t.  Atiandc  Coast 
Lumber  Corporation,  79  S.  SL  799. 

(B)  Fablio  OflMVB  am  A  Boarda  mmM  M«- 

nielpalltles. 

i  77  (W.Va.)  Equity  will  restrain  a  municipal 
corporation  from  abating  a  nuisance,  where 
private  rights  are  unlawfully  encroached  upon 
and  irreparable  injury  will  ensue. — Parker  v. 
City  of  Fairmont,  79  S.  B.  660. 

185  (W.Va.)  Equity  has  jurisdiction  to  re- 
strain a  municipal  corporation  from  proceeding 
under  an  illegal  resolutlcok  to  remove  a  fence 
as  an  alleged  nolsanoe,  wh^  private  rights 
are  racroadied  uptm  and  substantial  injury 
would  result— Doaohoe  t.  Fredlo(d[,  79  8.  SL 
736. 

m.  AGTXOKS  FOB  IBJimOTIOBS. 

1 107  (Ga.)  An  action  at  law  will  not  ordi- 
narily be  enjdned  at  the  instance  of  one  not  a 

Sarty  thereto.— Stone  v.  King-Hodgson  Co.,  79 
.  E.  122. 

I  n  I  (Oa.)  Civ.  Cbde,  1910,  |  6527,  providing 
that  an  injunction  to  restrain  i>ending  proceed- 
ings may  be  filed  where  the  proceedings  are 
pending,  provided  no  relief  is  prayed  as  to  mat- 
ters not  included  in  such  proceedings,  escapes 
violating  the  provision  of  the  Constitution  in- 
corporated In  Civ.  Code  1910,  |  6640,  that 
"equity  cases  shall  be  tried  in  the  connty  where 
a  defendant  resides,  against  whom  substantial 
relief  is  pray^,"  only  on  the  theory  of  waiver; 
and  injunction  will  not  lie  under  the  former 
section  at  the  instance  of  a  third  person  to 
restrain  the  prosecution  of  a  suit,  where  the 
petition  in  injunction  prays  relief  beyond  that 
sought  in  such  suit.— stone  t.  Klng-Hodgaon 
Co.,  79  S.  B.  122. 
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IV.  VKELnsnSAJLY  AltD  INTEBXOOTT- 

TORT  UTJUNCTIOKS. 
(A)  Ovoanda  «nd  ProoeedlDKB  to  Procnve. 

§  132  (S.C.)  Injunction  restraining  grantee  of 
timber  excepting  sucli  as  might  be  necessary  for 
plantation  nse  from  further  cutting  pending  a 
suit  held  to  hare  improperly  reBtraiQed  the  re- 
moval of  timber  already  cut,— Marion  Conn^ 
Lumber  Go.  v.  Hodges,  79  S.  B.  1096. 

8  147  (Ga.)  At  the  hearing  of  an  application 
for  an  interlocutory  Injunction,  the  presiding 
judge  may,  in  his  discretion,  allow  witnesses  to 
be  examined  orally,  though  the  evidence  ordi- 
narily consists  only  of  amdavitB. — Chattanooga 
&  C.  I.  Ry.  Co.  T.  Morrison,  79  8.  E.  903. 

i  148  (S.C.)  A  bond  is  required,  under  the 
statute,  of  relators  to  whom  a  temporary  In- 
junction is  granted  by  a  judge  of  the  Supreme 
Court— State  v.  Fattersen,  79  S.  El  522. 

S  148  (S.C.)  Granting  of  temporary  injnnc- 
tion  without  requiring  bond  as  reqalred  by 
■tatnte  A«M  enoneoua. — Haiicm  Ooan^  Lamber 
Go.  V.  Hodges,  79  8.  EL  1090. 

$  1 57  (S.C.)  A  judge,  after  making  an  order 
for  temporary  injunction,  may  on  motion  amend 
it  to  require  relators  to  give  a  bond.— State  t. 
Pattersen,  79  S.  E.  522. 

Vm.  UABILITIE8  ON  BOUBS  OB 
UNDERTAXINOS. 

1 239  (W.Ya.)  Coonsel  fees  paid  tor  services 
connected  with  the  awarding  of  a  temporary 
injunction  as  ancillary  to  the  main  relid 
sought,  and  other  expense  not  incurred  on  ac- 
count of  the  injunction,  are  not  recoverable  in 
an  action  on  the  injunction  bond. — State  t. 
Nash,  79  S.  E.  829. 

A  temporary  injunction  in  a  suit  to  remove  a 
cloud,  and  to  enjoin  defendant  from  trespassing, 
and  tailing  steps  to  redeem  his  title  from  foi^ 
feitnre  to  the  state^  held  ancillary  to  the  main 
purpose  of  the  suit,  and  hence  expenses  in- 
curred therein  could  not  be  recovered  ia  mn  ac- 
tion on  the  injunction  bond.— Id. 

IN  PAIS. 

See  Bstoppel,  U 

INSANE  PERSONS. 

See  Evidence,  1  68 ;  Insotane^  H  298,  685 ; 
States^  I  1»L 

ZZ.  AOTIOMS. 

{92  (Ya.)  In  an  action  by  the  committee  of 
an  insane  person  confined  in  a  state  hospital 
to  protect  hia  beneficial  interest  in  a  trust 
fund  held  by  the  hospital  for  a  certain  purpose 
and  to  prevent  a  misappropriation  thereof, 
brought  after  the  will  was  probated  and  not  in- 
volving its  validity,  held,  that  the  testator's 
heirs  at  law  were  not  necessary  parties.— Gen- 
eral Board  of  Stats  Hospitals  for  the  Insane  v. 
Robertson,  79  S.  B.  1064 

S93  (Va.)  Under  Code  1904,  §1  1697,  1702, 
held,  that  the  committee  of  an  insane  person 
committed  to  a  hospital,  the  lunatic  being  a 
beneficiary  of  a  trust  fond  held  by  the  luwpital, 
might  maintain  an  action  to  prevent  misappro- 
priation under  acta  of  the  General  Asseimly 
by  the  general  board  of  state  hospitals  for  the 
insane. — General  Board  of  State  Hospitals  for 
the  Insane  v.  Robertson,  79  S.  E.  1061. 

INSOLVENCY. 

See  Bankruptcy;   Banks  and  Banking,  ||  61, 
62;  Corporations,  |S  228,  656-559. 

INSTRUCTIONS. 

To  agent,  see  Principal  and  Agent,  |  116. 
To  ju^^^^Criminal  Law,  {{  762-847;  Trial, 

To  servant  see  Master  and  Servant.  |  1S6. 


INSURANCE. 

See  Oonstitntional  Law,  |  206;  Evidence,  fi 
122,  271,  406,  413.  iCL  450;  New  Md,  f 
70;  Warehousemen,  |  34. 

1.  OOKTBOI.  AMD  BEOin»A.TIOH  IH 
OENERAI.. 

S  20  (S.O.)  Under  Civ.  Code  l»li  IS  2669. 
2670,  2671,  2700,  where  relator  sued  a  foreign 
insurance  company,  which  removed  the  cause 
to  the  federal  court,  and  on  return  of  an  order 
to  show  cause  why  its  license  should  not  be 
revoked  it  showed  that  such  removal  was  a 
mistake  and  offered  to  have  the  cause  re- 
manded, the  commissioner  bad  discretion  to  re- 
fuse to  revoke  tlie  license.— State  v.  HcMasttfj 
79S.B.406. 

V.  THE  COKTBAOT  TBI  OENERA^ 
(A)  Hatmve,  Be««l«ltc«,  And  THUdltr. 

J 132  (N.C.)  A  binding  slip  issued  on  an  ap- 
.  cation  for  insurance  u  a  mere  written  mem- 
orandum of  the  meet  important  terms  of  a  pre- 
liminary contract  of  insurajioe,  intended  to  give 
temporary  protection  pending  investigatiou  of 
the  risk,  and  subject  to  all  the  conditions  of  the 
contemplated  policy,  even  though  it  may  nerev 
i88ue.--Gardner  v.  North  State  Mut  Life  Ins. 
Co^  79  S.  R  806. 

A  binding  slip  protects  the  applicant  for  in- 
surance against  sickness  between  its  date  and 
the  delivery  of  the  policy  only  in  case  the  ap- 
plication is  accepted  and  the  poli<7  delivered. 
— Id. 

S  137  (N.O.)  Where  insured  received  the  pol- 
icy as  an  ordinary  .applicant  having  no  coo^ 
dentiat  relation  wiUi  the  company,  and  not  as  its 
agent,  as  claimed,  and  the  company  trusted  him 
to  pay  the  premium,  the  policy  was  then  de- 
livered and  in  force.— Pender  t.  Nortti  State 
Ufe  Ins.  Co.,  79  S.  E.  293. 

S  138  (N.C.)  Revisal  1908,  {  4773a.  providing 
that  no  insurance  company  shall  sell  any  policy 
granting  insurance  in  an  amount  less  tlian  $500 
until  the  forma  bave  been  approved  by  the  in- 
surance commissioner,  held  a  restriction  on  the 
insurance  company  and  not  on  the  contract,  and 
does  not  invalidate  a  policy  for  less  fban  that 
amount.— Blount  T,  Royal  JBVatemal  Aa8*iL  79 
S.  B.  299. 

1138  (N.O.)  Where  plaintiff  contracted  to 
take  out  a  Ufe  policy  for  a  quarterly  premium  <^ 
¥38.53,  which  was  less  than  the  regular  premi- 
um, he  could  refuse  to  make  a  new  contract  to 
pay  the  increased  rate,  whether  the  contract  as 
originally  made  was  legal  or  UlegaL— Robinson 
V.  Secunty  Life  &  Annuity  Co.,  79  S.  E.  681. 

Revisal  1905,  {  4775,  prohibiting  discrlmina* 
tion  in  favor  of  individual  insurants  of  the 
same  class,  held  to  operate  on  insurance  com- 
panies alone,  and  not  to  invalidate  a  policy 
issued  for  less  than  the  regular  premium.— Id. 

(B)  ConatraetloB  aud  OpexmtloB. 

I  146  (S.O.)  Where  there  is  an  ambiguity  in 
a  contract  of  insurance,  it  should  be  construed 
against  the  insurer. — Bennettsvllle  &  G.  R.  Co. 
v.  Glens  Falls  Ins.  Co.,  79  a  B.  717. 

1 165  (S.C.)  Where  a  fire  policy  ms  ismed 
to  indemjiify  a  railroad  company  on  all  lia- 
bility as  a  common  carrier  of  cotton  In  bales 
in  transit  in  cars,  or  in  or  on  depots,  or  plat- 
forms, on  line  of  asaored's  road,  the  itoli<7 
covered  cotton  which  was  placed  on  tiie  ground, 
but  was  Intended  to  be  immediately  shipped.— 
Bennettsville  &  CL  R.  Co.  T.  Olena  Falls  Ins. 
Co.,  79  S.  E.  717, 

S  176  (S.C.)  A  fire  policy.  Issued  to  indemnity 
a  railroad  company  for  its  liability  as  a  com- 
mon  carrier  of  cotton,  heUl  to  cover  a  loss  of 
cotton  for  which  no  bill  of  lading  was  issued 
until  it  was  actually  burning,  though  the  policy 
provided  that  the  liabUity  should  begin  at  the 
time  the  bill  of  lading  was  issued  and  what  da- 
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livered^Bennettsville  &  O.  B.  Oo.  t.  Glsns 
Falls  Ins.  Go..  79  8.  E.  717. 

S  l79'/2  (Ga.App.)  The  provisions  of  a  life 
insurance  policy  relating  to  loans,  when  cno- 
Btrued  in  oonnectioD  with  an  "automatically 
nonforfeitable"  clause,  Acid  to  give  the  policy 
no  loan  valne  which  coald  be  automatically  ap- 
plied to  the  payment  of  insured's  second  quar- 
terly premium  for  the  second  year,  and  to  ren- 
der no  amount  available  to  insured  as  a  loan 
nntll  the  end  of  the  second  year  and  tha  pay- 
ment by  him  of  the  full  annual  premium  for 
the  third  policy  year.— Blalock  t.  Bmplre  Life 
Ins.  C!o.,  79  S.  B.  374. 

VI.  pREMnms,  Dinw.  amb  absess- 

MERTS, 

S  184  (Ga.App.)  An  agreement  with  an  agent 
(it  the  insurer  uiat,  if  the  insured  will  take  the 
local  agency  of  the  company,  the  agent  trill 
write  other  insurance  locally  without  the  aid  of 
insured  and  divide  his  commissions  on  same 
■ft-ith  insured^  so  as  to  provide  for  the  payment 
of  bis  premium  notes,  is  a  mere  subterfuge, 
amonntiiv  to  an  Illegal  rebate.— Thomson  t.  Mc- 
Laughlin, 79  8.  B.  182. 

I  195  (Va.)  Where  the  charter  of  a  mutual 
assessment  fire  company  which  required  yearly 
assessments,  provided  that  notice  by  mail  of 
the  new  assessment  E^ould  be  sufficient,  and  re- 
quired the  insured  in  case  of  a  change  of 
address  to  notify  the  secretary,  which  she  did 
not  do,  the  giving  of  notice  in  an  unsealed  letter 
which  could  not  be  forwarded  Is  sufficient  to 
charge  the  insured  with  notice,  though  she  did 
not  receive  it  for  thtit  reason. — Mutual  Fire  Ins. 
Co.  V.  Tomer,  7»  S.  E.  1067. 

That  for  the  past  two  years  the  company  had 
given  notice  by  post  card  is  not  a  waiver  of  its 
right  to  give  notice  by  secoud-class  mail  whith 
cannot  be  forwarded  as  a  postal. — Id. 

8  198  (N.C.)  Where  an  insurance  company  is- 
sued a  policy  for  less  than  the  retnilar  premium 
to  plaintiff,  who  pfiid  the  specified  premiums 
for  a  number  of  years,  when  the  Insurance  com- 
pany canceled  the  policy  as  violative  of  Revisal 
1005, 1  4775,  the  parties  were  not  in  pari  delicto, 
and  plaintiff  was  entitled  to  recover  premiums 
paid  as  money  received  to  his  use.— Robinson  v. 
Security  Life  &  Annuity  Co.,  79  S.  B.  681. 


AVOIDAHCE  OF  POLIGT  FOB 
MISKEPItBSENTATION.  FRAUD, 
OB  BBEACK  OF  WABBANTT 
OB  OONDITIOH. 

(A)  OmmMm  im  OenenO. 
(253  (N.C.)  Where  a  fact  is  specifically  in- 
quired about  in  an  application  for  insurance, 
the  applicant  is  required  to  make  a  substantial 
disclosure  thereof.- Gardner  v.  North  State 
Mut.  litet  Ins.  Co..  79  8.  E.  806. 

I  255  (N.C.)  Every  fact  which  Is  untrnly  stat- 
ed or  wrongfully  suppressed  in  an  application 
for  insurance  must  be  regarded  as  material,  if 
knowledge  or  ignorance  thereof  would  reason- 
ably influence  the  underwriter  in  estimating  the 
character  of  the  risk,  or  in  fixing  the  premium. 
—Gardner  v.  North  State  Mut.  Life  Ins.  Co., 
79  S.  E.  806.' 

S256  (N.C.)  Under  Sevisal  1905.  i  4808,  a 
materially  false  statement  in  an  application  for 
insurance  will  avoid  the  policy,  if  it  is  calculat- 
ed to  influence  the  insurer,  where  the  latter  had 
DO  knowledge  of  the  falsity  either  in  making 
the  contract.  In  estimating  the  risk,  or  in  fixing 
the  premium.— Gardner  v.  North  State  Mut. 
Life  Ins.  Co..  79  S.  E.  806. 

(C)  Hmtters  Relntlnc  to  Persoa  Insued. 

1293  (Va.)  Fraud  in  obtaining  life  insurance 
waa  not  astablished  by  untrue  answers  In  the 
application  failing  to  disclose  that  iusnred's 
Dude  was  afflicted  with  hereditary  insanity, 
where  the  proof  failed  to  show  that  insured 


knew  that  the  insaitity  was  hereditary  and  that 
the  answers  were  willfully  false.— South  At- 
lantic Life  Ins.  Co.  v.  Hurt's  Adm'x.  79  S.  B. 
401. 

A  qaestion  in  an  application  for  life  insor- 
ance  as  to  whether  any  of  the  applicant's  un- 
cles or  aunts  had  consumption  or  any  heredi- 
tary disease  held  to  r^te  to  physical  condition 
and  not  to*  include  hereditary  insanity. — Id. 

I  299  (N.C.)  Where  an  applicant '  for  insur- 
ance lalsely  represented  that  within  a  year  he 
had  not  been  intimately  associated  with  any 
one  auffenng  from  a  transmissible  disease,  such 
misrepresentation  avoided  the  policy,  unless  the 
insurer  waived  the  same  with  foil  knowledge 
of  the  facta^ardner  r.  North  8«ate  Mat  Life 
Ins.  Co.,  79  S.  B.  806. 

X.  FOBFBITUKB  OF  POLICY  FOB 
BBEAOH  OF  PBOMMSOBT  WAB- 
BAlfTT,  OOTENAlfT.  OB  OOHDX- 
TlOir  SVBSEQinEllT. 


(K) 


KonpaymeBt  of  Premlanu  'ov  AascM- 
meata. 


S349  (Ga.App.)  Mere  failure  to  pay  a  note 
given  for  an  insurance  premium  will  not  for- 
feit the  policy,  where  It  does  not  ^provide  for 
such  forfeiture,  though  the  note,  stipulates  that 
nonpayment  at  maturity  will  avoid  the  policy. 
—Columbian  Nat.  Life  Ina.  Co.  t.  Mulker.  79  8. 
E.  482. 

ZI.  ESTOPPBU  WAIVEB.  OB  AOBEB- 
ICENTS  AFFECTIITOBIOBT  TO 
AVOID  OB  POBFEIT  POI.IGT. 

S  377  (N.C.)  Where  insured  falsely  represent- 
ed that  be  had  not  been  intimately  associated 
with  any  one  suffering  from  a  transmissible 
disease  within  the  ^ast  year,  insurer  could  not 
be  held  to  have  waived  such  misrepresentation 
In  the  absence  of  proof  or  knowledge  that  the 
representation  was  false.— Gardner  v.  North 
State  Mut.  Life  Ins.  Co.,  79  S.  E.  80a 

1378  (N.C.)  Where  an  insurance  agent  de- 
livers a  policy  with  knowledge  of  a  materiaUy 
false  representation  on  the  part  of  the  appli- 
cant, he  acts  for  himself  and  not  for  the  com- 
pany, and  participates  io  a  fraud  which  avoids 
the  policy.— Gardner  v.  North  State  Mut  Life 
Ins.  Co.,  79  S.  E.  806. 

Where  an  insurance  agent  wrongfully  delivers 
a  policy  with  knowledge  that  insured  Is  then 
suffering  from  his  last  illness,  such  knowledge 
will  not  be  imputed  to  insurer.— Id. 

§378  (Ya.)  Where  insurer's  medical  exam- 
iner had  foil  knowledge  concerning  the  mental 
condition  of  insured's  fsmily,  his  uncles  and 
aunts,  the  insurer  was  bound  by  the  physician's 
knowledge,  though  the  contract  provided  that  he 
should  be  the  agent  of  the  Inaured.— ^oath  At- 
lantic Life  Ins.  Co.  t.  Hurt's  Adm%  79  a  B 
401. 

I  392  (N.C.)  Where  a  company  wrote  agents 
calling  for  payment  of  premiums  on  policies  or 
the  return  of  policies  without  insisting  on  new 
physical  examination,  and  received  applicant's 
note  for  premium,  and  retained  it,  held,  that  it 
waived  the  requirement  for  a  new  physical  ex- 
amination where  policies  were  not  delivered 
within  60  days  of  their  issuance.— Pender  ▼. 
North  State  Life  Ina.  Co.,  79  S..B.  293. 

5  392  (Va.)  Where  a  mutual  assessment  fire 
company  reinstated  insured's  policy  after  de- 
fault in  payment  of  assessments,  the  reinstate- 
ment which  came  after  the  insured  had  dla- 
chai^ed  a  lien  on  the  premise*  Is  the  waiver  of 
the  original  ground  of  forfeiture  on  account  of 
the  lien.— Mntnal  Fire  Ins.  Co.  t.  Tomer,  79  8 
E.  1067. 

XVTH.  AOTIOHS  OH  POU0IE8. 

§618  (Ga.)  Civ.  Code  1910,  fi  256S,  proviAug 
that  a  suit  against  an  insurance  company  may 
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be  broD^t  in  a  oonnW  where  an-  nmat  was  lo- 
cated at  the  time  of  the  issuance  of  the  policy, 
though  there  was  none  in  that  coun^  when 
the  suit  was  filed,  does  not  violate  the  provision 
of  the  GonstitutioD  that  all,  except  certaiu  spec- 
ified civil  cases,  shall  be  tried  In  the  county 
where  the  defendant  resides.— Jefferson  Fire  los. 
Co.  of  Philadelphia  v.  Brackin,  79  8.  S.  467. 

Qt.  Code  1910.  S  2563,  aUowing  suits  against 
an  insnranee  company  to  be  brought  in  the 
county  where  the  company  had  an  office  at  the 
time  the  policy  was  issued,  applies  to  both  for- 
eign and  domestic  companies  doing  Jiuslness 
within  the  state.— Id. 

1622  (Ga.)  Where  a  policy  provides  that  no 
suit  shall  be  brought  thereon  after  12  months 
from  the  fire,  an  action  after  that  time  is  bar- 
red, thoagh  purporting  to  be  a  renewal  of  a 
prior  action  In  another  court,  which  was  diB> 
missed  and  renewed  after  payment  of  aU  coats 
within  6  months  from  the  dismissal. — Gross  v. 
Globe  &  Rutgers  Fire  Ins.  Co.,  7U  S.  B.  138. 

S  626  (Ga.)  Service  of  process  in  an  action 
against  an  insurance  company,  which  has  ceas- 
ed to  do  business  in  the  county  where  the  policy 
was  written,  may  be  obtained  by  serving  a  sec- 
ond original  process  upon  the  company  at  its 
office  in  another  county,  where  it  had  an  agent 
to  receive  service  of  process.— Jefferson  Fire 
^B.  Co.  of  Philadelphia  .  V.  Brackin,  79  S.  B. 

I  646  (Va.)  In  an  action  ou  a  life  policy,  the 
burden  is  on  the  defendant  to  prove  a  defense  of 
suicide  by  clear  and  satisfactory  evidence- 
South  AUantic  Life  Ins.  Co.  v.  Hurt's  Adm'x. 
79  S.  B.  401. 

Where  the  evidence  in  an  action  on  a  Ufe 
policy  as  to  whether  insured's  death  was  acci- 
dental or  suicidal  leaves  the  question  in  doubt, 
it  will  be  presumed  that  It  was  accldentaL 
-Id. 

i  865  (N.G.)  In  an  action  on  an  insurance 
policy  where  there  liaa  been  an  actual  delivery 
and  nothing  else  appears,  the  production  of  the 
policy  by  the  beuencla^  makes  a  prima  facie 
case.— Pender  t.  North  State  LUe  Ina.  Co.,  79 
S.  B.  293. 

1665  (Va.)  Where,  in  an  action  on  a  life 
policy,  the  evidence  that  insured  committed 
suicide  is  circumstantial,  the  defease  of  suicide 
will  fail  unless  the  circumstances  exclude  with 
reasonable  cmtainty  any  hypothesis  of  death 
by  accident—South  Atlantic  Life  Iwl  Oo.  t. 
Hurt's  Adm'x,  79  8.  B.  401. 

In  the  absence  of  evidence  of  any  demeanor, 
act,  or  word  on  the  part  of  insured  indicating 
insanity,  the  fact  that  be  had  insane  relatives 
waa  insufficient  to  show  that  he  was  insane  at 
the  time  of  his  death.— Id. 

i  668  (Va.)  In  an  action  on  a  life  policy,  evi- 
dence held  to  require  submission  to  the  jury  of 
tiie  question  whether  insured  died  as  a  result 
of  accident  or  committed  suicide.— 8outfa  At- 
lantic Life  Ins.  Co.  v.  Hart's  Adm'x.  79  S.  B. 
401. 

1 669  (Va.)  In  an  action  against  a  mntual 
assessment  fire  company,  where  it  was  contend- 
ed that  the  method  of  giving  notice  of  assess- 
ment to  the  insured  was  not  proper,  the  in- 
structions should  submit  the  Issue  In  that 
form  and  not  whether  the  notice  should  have 
been  given  In  the  manner  previously  followed. 
-Mutual  Fire  Ins.  Co.  v.  Turner.  79  S.  B.  1067. 

In  an  action  against  a  mutual  assessment 
fire  company,  instructions  on  the  necessity  for 
the  insurer  to  give  notice  of  assessments  re- 
qaested  by  defendant  held  correct  and  Improper- 
ly refnsed.— Id, 

1670  (N.O.)  Findings  that  a  life  insurance 
policy  was  delivered  and  took  effect  on  Decem- 
ber 6,  1906,  and  that  it  was  delivered  and  took 
effect  on  May  10,  1907,  held  not  inconsistent — 
Pender  t.  North  State  Life  Ins.  Co.,  78  S.  B. 
298. 


XX.  tsjrrvAJ*  bjbhefit  xhsvbajiosl 

(B)  The  Ceatrmct  la  GeB«r&l, 

1718  (Ga.App.)  A  fraternal  benefit  amoda- 
tlon  is  exempt  from  the  rale  prescribed  in  Gt. 

Code  1910,  I  2471,  that  the  coostitntion  or 
by-laws  of  insurance  companies  doii^  business 
in  the  state  shall  not  be  received  in  evidence  as 
part  of  the  policy  unless  embodied  in  or  attached 
thereto.— Supreme  Ruling  of  Fraternal  Myttic 
Circle  v.  Bhickshear,  798.  B.  210. 

(F)  Aetloaa  fer  Bemeflta. 

S8I5  (N.C.)  Where  a  benefit  certmcate  for 
$500  contained  a  provision  that  In  case  ot  death 
not  more  than  one- fifth  of  the  amount  others 
wise  due  should  be  payable  for  each  full  year 
of  membership,  plaintiff,  seeking  to  be  relieved 
from  such  provision  on  the  ground  tbat  the 
policy  had  not  been  approved  by  the  insurance 
commissioner  as  required  by  Kevisal  1908,  i 
4773a,  WBB  bound  to  allege  and  prove  such 
fact— Blount  t.  Royal  Fraternal  AsB'n,  79  S. 
E.  299. 

INTENT. 

See  Burglary,  fi  3;  Contracts,  U  147,  156; 
Criminal  Law,  «  20,  69.  325,  738,  822;  Dam- 
ages. S  91;  Deeds,  H  36,  58.  138;  Evidence. 

k461:  Gifts,  fi  4;  Intoxicatins  liqnora,  | 
8;  Larceny,  |  3;  Master  and  Serrant,  1 
07;  Wills,  H  120.  461.  487. 

INTEREST. 

Sec  Bills  and  Notes.  U  83,  141;  Evidence,  f 
SOO;  BxecatiOD,  ||J31,  155;  Executors  and 
Administrators,  fi  221;  Usury;  Warehonse- 
men,  fi  22;  Witnesses,  H  00,  128. 

I.  BIGHTS  AND  T.TABTT.ITIES  ZH 
OENEBAI.. 

{  1 8  (N.C.)  Where  a  grocery  account  was  pre- 
sented to  the  debtor,  who  promised  to  pay  it, 
the  creditor  was  entitled  to  Interest  thereon.— 
Scott  V.  Reynolds,  79  3.  E.  960. 

m;  TIME  AND  OOHPOTATIOH. 

I  50  (N.C.)  A  plea  of  tender  was  insufficient 
to  stop  Interest  where  the  tender  was  not  kept 
good  and  defendant  did  not  produce  the  mone7 
and  pay  it  into  court — ^Dr.  Snoop  Family  Medi- 
cine Co.  V.  Davenport,  79  8.  E.  602. 

INTERLOCUTORY  INJUNCTION. 

See  InjunctioD,  H  182-167. 

INTERSTATE  COMMERCE. 

See  Carriers.  H  S2,  86;  Commerce. 

INTERVENTION. 

Sea  Parties. 

INTER  VIVOS. 

See  ffifts,  11  4.  4& 

INTOXICATING  LIQUORS. 

See  Appeal  and  Error,  I  1060;  Arrest  |  63: 
Banks  and  Banking,  f  166;  Criminal  Law,  t| 
S93,  782.  823.  921,  982,  1169;  Damages,  fi 
215;  Indictment  and  Information.  If  87,  100; 
Municipal  Corporatlmu,  H  640,  M2;  Wit* 
nesses,  |  246. 

VI.  OFFlUfSES. 

1 132  (N.G.)  Laws  1918,  c  44,  created  two 
new  offenses  with  regard  to  Intoxicating  liquors 
and  did  not  go  into  effect  until  April  1,  1913; 
consequently  a  conviction  in  February,  101^ 
cannot  be  supported  thereby.— State  v.  Watldns, 
79  S.  E.  619. 

S  r32  (S.C.)  In  determiniog  the  puUle  poUcy 
of  a  state  with  reference  to  guilt  in  questions 
ot  the  sale  and  purdiase  of  Intodcatinc  liquor. 
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the  conrt  mnst  accept  the  statntes  as  fizins  the 
public  poUc;.— City  of  Aoderaon  t.  Faot,  79  S. 
E.  641.  ^ 

'  Id  determining  the  pubiic  policy  of  the  state 
with  reference  to  the  sale  and  purchase  of  in- 
toxicating liquor,  the  courts  have  no  concern 
with  the  reasons  of  the  lawmakers  in  failing  to 
condemn  the  buyer.— Id. 

f  132  (Va.)  Act  Uarcb  25,  1002  (Acts  1901- 
02,  c.  307),  prohibiting  the  sale  of  liquors  in 
certain  counties,  did  not  render  the  general 
revenue  law  and  the  Bryd  Law,  prohibiting 
sales  without  a  license,  inapplicabfe  to  sacn 
counties  so  aa  to  preclude  a  proMcution  for  a 
violation  thereof  in  the  circuit  court. — Mnllins 
V.  Commonwealth,  79  S.  E.  324. 

1 134  (Vft.)  The  term  "liquor"  in  its  Umited 
sense  and  in  its  more  common  application  im- 
plies spirituous  fluids,  whether  fermented  or  dis- 
tilled such  as  brandy,  wliisky,  gin,  beer,  and 
wine.— Mullins  v.  Commonwealth,  79  S.  B.  324. 

1 138  (S.a)  In  view  of  the  public  policy  of 
the  state  as  illustrated  by  Cr.  Code  1912,  H 
764,  82S,  one  who  purchased,  as  an  agent  for 
others,  intoxicants  from  one  not  authorized  to 
sell  and  transported  it  to  them  is  not  guilty  of 
a  violation  of  the  municipal  ordinance  making 
the  tranqiortlnv  of  contraband  llqn<na  a  mls- 
demeanor^^ty  of  Anderson  Fant,  79  S.  B. 
641. 

S 139  (Ga.App.)  Where  accused  received  a 
package  of  whisky  by  express  and  delivered  it 
to  a  hackman,  with  directions  to  take  it  to 
accused's  residence  and  deliver  it  to  Ms  wife, 
and  the  hackman,  finding  no  one  at  the  resi- 
dence, took  tbe  package  to  accused's  restanrant, 
during  accused's  absence  and  without  his  knowl- 
edge, a  conviction  of  accused  for  keeping  of 
intoxicatine  Hqoors  in  his  place  of  business  was 
not  justified.— Johnson  v.  State,  79  8.  B.  7C8. 

§  140  (N.O.)  Person  who  in  good  faith  pur- 
chased liquor  in  another  state  as  agent  for  oth- 
er parties  and  brought  it  within  tbe  state  held 
not  to  have  oosseasiou  for  the  purpose  of  sale 
within  Pub.  Laws  1913,  c.  44— State  v.  WU- 
keraon,  79  S.  E.  888. 

S  146  (6a.App.)  Civ.  Code  1910.  fi  033,  per- 
mits a  social  club  to  keep  on  band  intoxicating 
liquors  for  its  members  upon  pa3rment  of  tbe 
recinired  license  tax,  providing  the  liquor  be- 
longs to  such  club,  but  It  does  not  authorize  it 
or  any  individual  member  to  sell  tbe  same. — 
Cronin  v.  State,  79  S.  E.  747. 

1 169  (N.O.)  Person  purchasing  liquor  where 
it  was  lawful  to  sell  it  as  agent  of  other  per- 
sons and  bringing  it  within  tbe  state  for  dis- 
tribution to  such  persons  held  n'ot  to  have  vio- 
lated Rev.  1905,  I  3534.  relative  to  unlawfoUy 

grocuring  and  delivering  intoxicating  liquors.— 
tate  V.  Vilkerson,  798.  B.  88a 
f  169  (S.C.)  One  who  acts  in  good  faith  sole- 
ly as  the  agent  or  messenger  of  a  purchaser  of 
intoxicating  liquors  is  not  himself  guilty  of 
violating  the  law  against  the  Ulegaf  nle  of 
intoxicanti^-CItj  of  Anderson  v.  Fant,  79  S. 
EL  641. 

I  176  (Ga.App.)  Where  accused  sold  substi- 
tutea  for  intoxicants  without  obtaining  a  li- 
cenie,  in  violation  of  Pen.  Code  1910,  8  448,  it 
was  no  defense  tibat  he  obtained  a  license  some 
months  after  he  began  to  do  burinesa.— Quln- 
lan  V.  State,  79  S.  E.  768. 

Vm.  OBIMZNAI.  PBOSEOimOHS. 

%  196  (N.C.)  lAWs  1913,  c  44,  which  by  sec- 
tion 6  changed  rules  of  evidence,  did  not  go 
into  effect  until  April  1,  1913;  consequently 
a  conviction  in  February,  1913,  cannot  be  sup- 

gorted  thereby.- State  v.  Watkins,  79  S.  E. 
19. 

I  216  (Ta.)  "Whisky"  is  a  spirit  distnied  from 
grain,  barley,  maize,  wheat,  rye,  etc.,  and  the 
use  of  the  term  whisky  in  an  indictment  charg- 
ing tbe  defendant  wiu  selling  intoxicating  liq- 


uor, to  wit,  one  quart  of  whisky,  is  sufficient  to 
allege  a  sale  of  fermented  or  distilled  liqoor, 
within  the  statDte  prohlolting  the  BtiXe  thereof. 
— Hullins  V.  Commonwealth.  79  S.  E.  324. 

I  223  (N.C.)  Under  an  indictment  for  selling 
intoxicating  liquors  to  persons  to  the  grand 
jurors  unknown,  the  state  to  convict  must  of- 
fer evidence  tending  to  prove  an  actual  sale 
to  the  unknown  persons.— State  v.  Watkins,  TO 
S.  E.  619. 

1223  (N.C.)  Where  a  person  was  Indicted 
and  tried  for  bavii^  niuawful  possession  of 
liqnor  for  purpose  of  sale  under  Pub.  Laws 
1913.  c  44,  he  could  not  be  convicted  of  vio- 
lating Pub.  Laws  1911,  c.  133,  relative  to  the 
maintenance  of  a  place  where  liquors  are  re- 
ceived for  sale,  distribution,  etc.— State  v.  Wil- 
kerson,  79  S.  B.  888. 

{  223  (Va.)  Evidence  that  prosecuting  witness 
purchased  "corn  liquor"  from  accused  was  suffi- 
cient to  sustain  a  conviction  under  an  indict- 
ment charging  the  unlawful  sale  of  "whiiJ^. 
brandy,  giiL  beer,  malt  liquors,  and  mixtures 
thereof. —Mullins  v.  Commonwealth.  79  8.  E. 
324. 

i  224  (GaJLpp.)  Where,  in  a  prosecution  for 
illegal  sale  of  liqnors,  the  defendant  claims  he 
was  acting  as  agent  for  the  purchaser,  the 
burden  of  proof  is  on  him  to  show  that  he  re- 
ceived no  t>«nefit  from  the  sale.— Johnson  v. 
State,  79  S.  B.  179. 

I  236  (Qa.App.)  Proof  of  delivery  of  whisky 
by  accused,  and  payment  of  money  to  him  by 
the  purchaser,  malieB  out  a  prima  tacie  case  of 
selling^intoxicating  liquors.- Johnson  v.  State, 
79  sTB.  179. 

I  236  (Oa.App.)  A  witness'  testimony  that  he 
went  to  the  home  of  accused  and  got  a  pint  of 
whisky  "from  him  and  his  wife,"  and  laid  7S 
cents  on  the  table,  Xeld  to  anstain  a  conviction 
of  violating  the  prohibition  law.— Oreer  v.  State, 
79  S.  E.  T4Q. 

I  236  (6a.App.)  Evidence  that  accused  hand- 
ed another  person  a  bottle  containing  whisky 
and  received  softietbing  in  return,  which  he 
placed  in  his  pocket,  Atfid  to  sustain  a  convic- 
tion of  violating  the  general  prohibition  law.— 
Spicer  v.  State,  79  &  B.  747. 

S  236  (Oa.App.}  In  a  prosecution  for  selling 
intoxicating  liquors,  evidence  held  insufficient 
to  support  a  conviction.— Williams  p.  State,  79 
S.  E.  763. 

C  236  (N.C.)  In  a  proMCotion  for  unlawfully 

sellinjK  intoxicating  liquors,  evidence  heU  in- 
sufficient to  support  a  conviction. — State  v. 
Watkins,  79  8.  B.  61& 

Where  a  local  law,  making  the  possesdoit  of 
more  than  one  quart  of  whisky  prima  fade  evi- 
dence that  the  possessor  had  It  for  tbe  porpoee 
of  sale,  did  not  apply  to  the  county  in  wnich 
accused  was  charged  with  the  crime,  the  mere 
fact  that  a  barrel  of  whisky  was  consigned  to 
accused  will  not  support  a  conviction  for  the 
unlawful  sale  of  intoxicating  liquors. — Id. 

S238  (N.C.)  On  trial  for  having  posseadon 
of  intoxicating  liquor  for  tbe  purpose  of  sale, 
evidence  tbat  accused  purchased  it  in  another 
state  as  agent  for  other  persons  held  to  make 
questions  for  the  jury  as  to  his  intent  and  as 
to  whether  the  transaction  was  a  sale.— State 
V.  Wilkerson,  79  S.  E.  888. 

S  242  (Ga.App.)  That  accused,  several  months 
after  he  began  to  sell  substitutes  for  intoxicants 
without  obtaining  a  license,  in  violation  of  Pen. 
Code  1910,  8  448,  obtained  a  license  and  paid 
the  tax  might  be  considered  in  miti|»tion  of 
ponWiment— <]iilnlan  v.  State,  79  S.  B,  76S. 

zi.  oithi  dajuob  uwb. 

1 309  (W.Ta.)  In  a  suit  under  the  civil  dam- 
age act,  evidence  tending  to  show  that  defend- 
ant was  diargeable  with  knowledge  that  plain- 
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tiff's  hasbaDd  waa  in  tbe  habit  of  drinUDs  in* 
toxicating  liquora  to  ezcees  held  properly  ad- 
mitted.—Oreer  T.  Arlington,  79  S.  E.  7w. 

JOINDER. 

Hee  Action,  f  50. 

JOINT  TENANCY. 

See  Tenancy  in  GommoD. 

JUDGES. 

See  Appeal  and  Error,  i  4S6:  CoarU;  Crim- 
inal Law,  I  655;  Juaticea  of  the  Peace:  New 
Trial,  i  ill. 

JUDGMENT. 

See  Appeal  and  Error,  M  69,  70,  267,  980, 
1009,  1073,  1138-1195;  Attachment,  |  339; 
Bankruptcy,  i%  421,  426 ;  BiUs  and  Notes,  f 
534;  Cancellatioa  of  Instruments,  |  69;  Car- 
riers, I  134;  Certiorari,  {  70;  Chattel  Mort- 


427;  Ezecudon;  Garnishment,  I  191 ; 
ants,  I  112;  Justices  of  tbe  Peace.  U  126, 
127.  128:   Partnership,  f  344;   Pleading.  | 
343;  Vsary,  I  98:   Vendor  and  Pnrchaser, 
I  208;  Wmu,^  365. 

I.  NATVBB  AWP  EMBHTIALS  IN 

OEKEBAL. 

,  1 1  (N.C.)  In   Its   ordinal?   acceptation,  a 

judgment  is  the  conclnsfon  of  the  law  on  facta 
admitted  or  in  some  way  established. — Sedbury 
V.  Southern  Express  Co.,  79  S.  E.  286. 

JI7  (Ga.)  A  judgment  rendered  at  the  en- 
ng  September  term,  after  an  acknowledgment 
of  serrice  after  the  ad^umment  of  the  March 
term,  which  was  insumcient  ae  an  acknowledg- 
ment that  the  petition  and  process  bad  l>eea 
served  on  defendant  in  time,  held  void.— Bell  t. 
Verdel,  79  S.  B.  849. 

IV.  BT  DEFAVLX. 
(A)  Revnlaltea  mmA  Valldltr. 

S  (06  (N.C.)  A  default  judgment  may  be  ren- 
dered, although  the  cause  is  not  on  the  trial  or 
motion  docket.— Dell  School  v.  Peirce,  79  S.  B. 
687. 

S  128  (W.Va.)  An  office  judf^ent,  in  an  ac- 
tion In  which  a  writ  of  inquiry  is  necessary, 
does  not  become  final  on  tbe  last  day  of  the 
next  succeeding  term  of  court,  and  the  de- 
fendant may  plead  to  tlie  declaration  at  any 
time  before  execution  of  the  writ  of  tnouiry.— 
Wilson  T.  Shrader,  79  a  E  1083. 

(B>  OpcnlBK        totUKv  Aal«c  Defavlt. 

1 138  (N.C.)  A  defendant  aedEing  to  aet  aside 
a  defoult  must  show  that  he  used  care  in  pro* 
tecting  his  rights ;  the  standard  of  care  requir- 
ed being  that  which  an  ordinarily  prudent  man 
bestows  upon  his  important  business. — Dell 
School  T.  Peirce,  79  S.  B.  687. 

i  143  (N.C.)  Defendant  held  not  entitled  to 
have  bis  default  judgment  vacated,  being  guilty 
of  Inexcusable  neglect  because  failing  to  request 
an  extension  of  time  to  answer,  even  when  be 
knew  that  he  was  in  default.— EteU  Sdiool  v. 
Peirce,  79  S.  B.  687. 

To  warrant  a  vacation  of  a  default  judgment, 
it  must  appear  that  the  defendant's  neglect  was 
excusable. — Id. 

I  145  (N.C.)  To  warrant  a  vacation  of  a  de- 
fault Judgment,  it  must  appear  that  tbe  defend- 
ant had  a  meritorious  defense.— Dell  School  v. 
Peirce.  79  S.  E.  087. 

I  (50  (W.Va.)  Where  defendant,  in  an  action 
in  which  the  office  judgment  has  become  final 
but  is  not  entered,  demurs  to  the  declaration, 
and  the  demurrer  is  suatained,  formal  judgment 
on  the  office  judgment  cannot  be  entered;  but 


the  office  judgment  becomes  a  nullity,  if  tbe  dec- 
laration be  not  curable  and  amended. — Wilami 
V.  Shrader,  79  S.  B.  1083. 

I  r62  (N.C.)  The  burden  of  establishing  a 
meritorious  defense  necessary  to  procure  the 
tetting  aside  of  a  default  judgment  rests  upon 
tbe  defendant- Dell  Sdiool  v.  Peirce.  79  6.  E. 
687. 

S  167  (N.OJ  Under  the  direct  proTirions  of 
Revisal,  I  463,  a  defendant,  in  an  acticm  for 
the  recovery  of  land,  is  required  to  file  a  c<*st 
bond  before  he  may  answer,  plead,  or  demur; 
consequently  the  filing  of  audi  cost  bc»d  is  a 
condition  precedent  to  the  setting  adde  of  a 
default  Jodgment— Dell  Sdiool  t.  Feiic^  79  SL 
E  6S7. 

VI.  ON  TBIAi.  OF  ISSUES. 


Gei 


!  199  (W.Va.)  Where  plaintiff  daima  more 
than  defendant  admita  owing,  and  aecares  a 
verdict  for  the  amount  admitted,  and  tbe  plead- 
ings put  in  issue  bis  rigbt  to  nave  more  ihao 
such  amount,  he  is  not  entitled  to  a  judgment 
non  obstante  veredicto  for  a  sum  larger  than 
the  verdict— Indiana  ft  Ohio  live  Stock  Ins. 
Ga  T.  Bowman.  79  S.  B.  65L 


(C)  CoBfomtty  t*  PrMMMfPlMiAlBSBf 
Pr€M»ti^  ud  Terdlet  w  FladiBss. 

1 252  (N.C.)  Where  corporatitm  T^udiatod 
agreement  to  build  raflroad  In  contideration  of 
reduced  price  for  standing  timber,  tbe  differ- 
ence between  contract  price  and  actual  value  of 
timber  JMld  recoverable,  in  an  action  in  wbicb 
the  prayer  for  relief  was  for  judgment  for  the 
stipulated  pmalty  for  failure  to  build  the  rail- 
road.—Herring  T.  Wallace  Lumba  Go..  78  & 
B.  876. 

IX.  OPENHTO  OB  VAOATHrO. 

1 358  (Ga.Appk)  Where,  in  an  action  on  a 
note  conditioned  for  the  payment  of  attorney's 
fees  if  it  be  collected  through  an  attorney,  de- 
fendant's unsworn  answer  was  erroneously 
stricken,  it  was  error  to  overrule  a  motion, 
made  during  the  term,  to  vacate  a  judgment 
for  plaintiff  which  included  atttwney  a  fee*.— 
Walker  T.  Wood,  79  S.  E.  906. 

S  364  (N.C.)  In  suit  for  partition  of  tmrt 
constituting  five-sixteenths  of  larger  tract, 
belief  of  plaintiffs'  counsel  that  description 
furnished  him  by  a  third  person  was  of  the  iatx- 
er  tract  and  ^hat  his  clients  owned  five-six- 
teenths undivided  interest  therein,  when  in  fact 
it  was  of  the  smaller  tract,  the  whole  of  which 
his  clients  owned,  held  such  a  mistake  of  fact 
as  justified  tbe  setting  aside  of  a  verdict  and 
judgment  awarding  plaintiffs  five-si xteentlis  of 
the  tmct  described,  under  Revisal  1905,  {  5ia 
-Mann  v.  Hall,  79  S.  B.  437. 

fi  365  (Ga.App.)  A  judgment  should  be  aet 
aside,  where  a  party  who  naa  filed  a  meritorioua 
defense  was  kept  away  from  court  under  such 
circumstances  that  the  court  should  have  con- 
tinued the  case  if  aware  of  the  facts. — Wrisht 
T.  Bank  of  Southwestern  Georgia,  79  S.  R  It^ 

1 382  (N.C.)  Where  plalntllh  in  partiUon  by 
mistake  chtimed  flve-sixteenths  of  tract  all  of 
which  they  owned,  held,  that  verdict  and  judg- 
ment awarding  them  five-sixteenths  and  defend- 
ants eleven-sixteenths  were  against  them  within 
Revisal  1905,  S  513,  authorizing  the  setting 
aside  of  judgments  and  verdicts  for  mistake, 
etc—Mann  v.  HaU,  79  S.  E.  437. 

I  384  (Ga.App.)  Where  defendant  moved  dur- 
ing the  term  that  tbe  judgment  be  set  aside  up- 
on tbe  showing  made  for  s  continuance,  and 
showed  that  she  was  providentially  prevented 
from  attending  court  by  illuees  and  tbat  she 
had  filed  a  meritorious  defense,  denial  of  the 
motion  was  error,  thougb  it  was  deoominated  a 
motion  for  new  trial.— Wrl^t  t.  Bank  of 
Southwestern  Qeoi^  70  S.  B.  ISA, 
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1 386  QX.C)  Under  Rmiml  1906.  1  2404. 
the  clerk  of  the  sapeflor  court  ma  aatborized, 
17  months  after  the  reodition  of  a  judgment  in 
a  partition  suit,  to  Bet  aside  the  judgment  on 
motion  of  defendant,  where  defendant  was  pre- 
vented by  fraud  of  plaintiff  from  defending.— 
Tamer  t.  Davis.  79  S.  E.  257. 

XX  COIXATEBAI.  ATTACK. 

(A)  JndanncBts  Iiiipeaeb»ble  Collaterallr* 

§478  (N.C.)  A  judgment  in  which  the  pro- 
ceeds of  laud  were  adjudicated  to  be  real  estate 
assets  Is  binding  upon  all  the  parties  thereto 
unless  reversed  by  appeaL— Bawu  t.  Mayo,  79 

S.  E.  298. 

(B)  Oroands. 

%  503  (Ga.App.)  A  judgment  of  the  ordinary 
setting  aside  a  homestead  exemption  allowed 
under  the  Constitution  of  1877  cannot  be  col- 
laterally attacked  for  mere  irregularities  in  the 
application  for  the  homestead.— Brooks  t.  Tin- 
si  oy,  79  S.  E.  160. 

1 506  (Ua.App.)  A  wife  and  diildrai*  for 
whose  benefit  a  homestead  was  set  apart  on  the 
application  of  the  husband  and  father,  and  who 
bad  enjoyed  the  benefit  for  years,  could  not. 
after  his  death,  attack  the  validity  of  the  ex- 
emption, merely  because  of  formal  defects  in 
the  application  or  jndmient  setting  apart  the 
homestead.— Brooks  t.  Tinsley,  79  S.  O.  16a 

(O)  ProeeedlBKs. 

1 519  (Ga.)  In  an  action  on  a  forthcoming 

bond,  conditioned  to  deliver  the  property  "for 
sale,  if  the  illegalities  should  be  dismissed 
by  the  court  or  withdrawn,  a  plea  alleging  that 
the  execution  plaintiff,  in  violation  of  an  agree- 
ment with  defendant,  dismissed  the  affidavits  of 
illegality  and  refused  to  carry  out  the  agreement 
of  settlement,  and  prating  that  the  agreement 
be  enforced  and  the  illegality  cases  be  rein- 
stated, was  properly  dismissed  as  a  collateral 
attack  on  the  judgment— lilvana  Callaway,  79 
S.  R  116. 

Xm.  MEROBB  AXD  BAROTOAUSES 
OF  AOTiaV  AMD  DBFEmst. 

(B)  Osue*  •>  A«tlOB  wmA  DefCBses  BI««i^ 

edt  Barred,  or  Condnded. 

S  585  (N.C.)  Judgment  against  defendant  on 
notes  covering  all  sums  due  at  that  time  held 
not  an  estoppel  as  to  a  different  cause  of  ac- 
tion not  in  issue  In  the  former  action.^.  T. 
McTeer  Clothing  Co.  t.  Hay,  79  S.  E.  965. 

{ 594  (Ga.App.)  Where  the  contract  of  em- 
ployment is  entire,  all  the  breaches  occurring 
tip  to  the  commencement  of  the  action  must  be 
included  therein. — Willingham  t.  Buckeye  Cot- 
ton Oil  Co.,  79  8.  B.  4987 

One  who  claims  a  breach  of  contract  of  em- 
ployment for  a  year,  and  alleges  wrongful  dis- 
charge 4^  monUis  before  the  conclusion  of  the 
term,  and  after  the  year  brings  an  action  for 
the  half  of  the  salary  for  the  month  for  which 
he  was  paid  half,  la  estopped  to  sue  for  the 
BaJary  for  the  succeeding  4  months.— Id. 

(C)  Persons  Who  may  Take  Advaatave  mt 

tbe  Bar, 

S  628  (Ga.App.)  In  an  action  on  a  joint  con- 
tract, a  judgment  against  one  joint  cA>ligor 
merged  the  entire  cause  of  action,  and  barred 
any  subsequent  suit  on  the  same  contract 
against  the  other  debtor.— J.  W.  Scarborough 
A  Co.  T.  Yarborongh,  79  S.  E.  1131. 

JEIT.  OOnOI.inHVXHSSB  OF  ADJVDI- 
OATIOH. 

<B)  Pevamu  Cwaelvded. 

I  668  (Oa.)  In  trespass  against  a  corporation 
for  cutting  timber,  an  entry  of  service  upon  an 
individual  In  a  former  suit  in  which  the  plain- 
tiff was  adjudged  an  owner  of  the  land  is  inad- 
missible to  bind  the  corporation  upon  which  no 


service  was  abovn,  nnder  dr.  Code  1010,  | 
allowing  the  plaintiff  in  ejectment  to 
make  the  true  claimant  defendant  by  serving  a 
copy  of  the  action  upon  bin.- Hodges  t.  Stuart 
Lumber  Co.,  70  8.  E.  402. 

(O)  Mattem  Caaoloded. 

1713  <N.C.)  A  judgment  upon  the  merits  is 
a  finality  as  to  tb»  claim  or  demand  In  con- 
troversy, not  only  as  to  every  matter  which 
was  offered  and  received  to  sustain  or  defeat 
the  claim  or  demand,  but  as  to  any  other  ad- 
missible matter  which  might  have  been  offered 
for  that  purpose,  and  constitutes  an  absolute 
bar  to  a  subsequent  action.— J.  T.  Mt^eer 
Clothing  Co.  v.  Hay,  79  S.  B.  955. 

1720  (N.C.)  A  prior  judgment,  holding  that 
plaintiff  was  not  entitied  to  a  homestead  in 
certain  land  conveyed  to  his  sou-in-law  and 
sold  under  a  deficiency  judgment  in  foreclosure, 
held  to  estop  plaintiff  from  thereafter  main- 
taining a  suit  to  recover  the  land  as  a  home- 
stead.—Cavenangh  v.  Jarman,  79  S.  E.  673. 

I  720  (W.Va.)  Where  causes  of  action,  though 
growing  out  of  the  same  transaction  or  relat- 
ing to  the  same  property  or  fund,  are  not  the 
same,  the  record  in  the  former  suit  does  not 
estop  the  parties  except  as  to  matters  affirma- 
tively appearing  to  have  been  decided  therein. — 
Pomeroy  Nat.  Bank  v.  Huntington  Nat  Bank, 
79  S.  E.  662. 

Where  a  partner  by  an  equity  suit  charged  a 
bank  with  money  aeposited  by  the  firm  and 
successfully  resisted  the  bank's  defense  of  au- 
thorized psyment  to  a  partner  by  issuing  to 
him,  in,  exchange  for  the  firm's  check  drawn  by 
him,  a*  certificate  of  deposit,  but  the  record 
showed  no  actual  adjudication  against  the  in- 
dorsee of  the  certificate,  a  party  to  the  suit,  it 
was  insufficient  to  sustain  a  pl^  of  former  ad- 
judication in  an  action  on  the  certificate  by 
the  indorsee.— Id. 

1743  (Ya.)  One  whose  ririit  to  land  had  been 
adjudicated  In  a  previous  suit  wherein  she  claim- 
ed that  she  conveyed  it  when  an  Infant  and 
BO  was  entitled  to  disaffirm  is  concluded. — ^Hc- 
Cauley  v.  Grim,  79  S.  E.  1041. 

XV.  riEK. 

1 785  (Ga.App.)  Where  chattels  were  deliv- 
end  under  a  conditional  sale  contract,  and  be- 
fore it  was  recorded  judgment  was  obtained 
against  the  buyer  by  a  third  person,  the  judg- 
ment lien  took  priority  over  the  seller's  un- 
recorded reservation  of  title,  though  the  judg- 
ment was  founded  on  a  debt  antecedent  to  the 
sale.— PhlUlps  &  Crew  C&  v.  DraKe,  79  B.  E. 
952. 

§  795  tW.Va.)  The  lien  of  a  judgment  con- 
tinues so  long  as  the  right  to  have  execution 
issue  or  to  bring  an  action  of  scire  facias  on 
it  is  not  barred. — Lamon  v.  Gold,  79  iS.  E.  728. 

Though  a  debtor's  departure  from  and  resi- 
dence out  of  the  state  after  judgment  recovered 
against  him  may  not  obstruct  the  creditor  In 
the  enforcement  of  his  lien,  it  suspends  the 
running  of  the  statute  and  preserves  the  lien. 
— Id. 

§  801  (W.Va.)  Where  a  judgment  is  barred  by 
limitations,  it  ceases  to  l>e  a  lien  on  the  debtor's 
laud  and  equity  will  not  enforce  it. — Lamon  v. 
Gold,  79  S.  E.  728, 

The  term  "obstruct,"  as  used  in  Code  1900,  c. 
104,  f  18,  adopted  and  made  a  part  of  chapter 
130,  S  11.  authorizing  deduction,  from  time 
within  which  proceedings  to  enforce  judgment 
liens  may  be  maintained,  of  periods  of  delay 
caused  by  act  of  tha  debtor  by  which  be  may 
"obstruct"  the  enforcement,  does  not  mean  to 
prevent  altogether  but  rather  to  interrupt,  to 
impede,  or  embarrass  the  creditor  in  the  pur- 
suit of  any  of  his  remedies.— Id. 

The  word  "suit."  as  used  in  Code  1000,  c. 
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139t  H  10i  11*  relatiiv  to  pnoceedlngs  for  en- 
forcement of  Jadgment  Ueaa,  means  a  soit  la 

equity.— Id. 

XIX.  BUgPEHSIOW.  EWFOBOEMEMT, 
Aim  REVIVAI*. 

1 853  (Qa.)  A  dated  entry  on  the  back  of  the 
execution,  and  entries  on  the  ezecution  docket 
showinx  the  date  of  its  issuance,  without  any- 
thing showing  tlie  date  of  entry  of  the  &  fa. 
upon  the  execution  docket,  held  not  to  consti- 
tute a  sufficient  compliance  with  Gir.  Code 
1910,  SS  4355,  4357,  requiring  that  the  execu- 
tion docket  show  the  date  of  entry  of  the  fi. 
fa.,  to  prevent  dormancy  of  the  execution  after 
seren  yean  from  rendition  of  the  judgment- 
Craven  T.  Martin,  79  S.  E.  568. 

§861  (Ga.)  A 'void  judgment  will  not  be  re- 
vived, under  Civ.  Code  1910,  fS  5973  et  seq., 
providing  for  tbe  revival  of  judi^nts.— Bell  v. 
Verdel.  79  S.  E.  849. 

XXn.  PiaADINO  AHD  EVIDENOE  OF 
JUBOMEIIT  AS  ESTOPPEI.  OR 
DEFENSE. 

S  04S  (W.Va.)  Res  judicata  must  be  pleaded 
or  shown  by  tbe  record.— Collins  t.  Board  of 
Tnutees  of  Darls  and  Elkins  College,  79  S.  EL 
10. 

S9SI  (W.Va.)  Res  judicata  cannot  be  availed 
of  by  a  mere  citation  to  a  published  opinion. — 
Collins  V.  Board  of  Trustees  of  Davis  and  El- 
kins College,  79  S.  E.  10. 

8  956  (N.C.)  Under  a  claim  of  estoppel  by 
judgment,  extrinsic  parol  evidence  is  admissi- 
ble to  show  tbe  material  points  and  tbe  deci- 
sion In  tbe  former  action.— J.  T.  McTeer 
Glotblnf  Co.  T.  Hay.  79  S.  B.  9SS. 

JUDICIAL  NOTICE 

See  Criminal  Law.  |  304;  Evidence,  S  35^ 

JUDICIAL  POWER. 

See  Constitutional  Law,  |  70. 

JUDICIAL  SALES. 

See  Execution,  |§  219-258 ;  Executors  and  Ad- 
ministrators, (  402;  Remainders;  Taxation, 
§8  730,  742. 

1 7  (W.Va.)  Without  authority  of  the  court 
appointing  blm.  a  special  commissioner  to  sell 
land  cannot  bnng  suit- Monroe  v.  Hnrry,  79 
a.  E.  830.  . 

An  order  substituting  a  special  commissioner 
in  place  of  a  previously  appointed  conjmission- 
er,  who  has  defaulted  in  the  performance  of  his 
duties,  held  not  to  authorize  blm  to  bring  suit 
against  tbe  de&ulting  commissioner  and  the 
sureties  on  his  official  bond.— Id. 

JURISDICTION. 

See  Abatement  and  Revival,  |  85 ;  Appeal  and 
Error,  §J  456,  671;  Appearance;  Commerce, 
8  8;  Courts;  Criminal  Law,  S§  88-101; 
Equity.  8§  26,  48;  Exceptions,  Bill  of.  {  43; 
Justices  of  tbe  Peace,  8  141;  Lost  Instru- 
ments, f  14;  New  Trial,  {  114;  Partition,  f 
113. 

JURY. 

See  Appeal  and  Error,  8  994;  Criminal  Law, 
88  178,  850.  864,  865,  923;  Mew  Trial,  |i 
w,  163. 

n.  BIGHT  TO  TBIAI.  BT  JtTBT. 

821  (N.C.)  Where  sentence  upon  a  defend- 
ant is  suspended  upon  certain  conditions,  tbe 
defendant  Is  not  entitled  to  a  jnnr  trial  to  de- 
termine whether  he  has  violated  uie  conditions. 
-State  T.  Everett,  79  S.  E.  274. 


XT.  BUMMOinnO,  ATTEHDAirOE,  DO- 
CHABOE,  AHD  OOMFEV- 
SATIOir. 

8  66  (Oa.)  Two  persons  tried  tiwether  f<or  mni^ 
der  are  entitled  only  to  a  panel  of  48  ^nrors. 
and  not  to  a  panel  of  96 ;  they  being  deprived  of 
no  right  thereby,  where  they  have  declined  tbe 
severance  oSered  them  nnder  Pen.  Code  1910,  f 
99B.— Lynn  v.  State,  79  S.  B.  29. 

V.  OOMPETENCT  OF  JUBORS,  OHAI- 
I.EKOES,  Aim  OBJEOTXOKS. 

I  83  (Ga.App.)  A  justice  of  tbe  peace  held 
incompetent  as  a  juror  in  a  trial  wherein  he 
had  received  the  affidavit  and  issued  the  war- 
rant which  was  the  basis  of  tbe  accusation. 
—Evans  v.  State,  79  S.  E.  916. 

8  1 10  <Ga.App.)  Where  accused  accepted  a 
jnror  before  ills  strikes  were  exhansted.  he 
waived  bis  right  to  object  that  the  juror  wac 
Incompetent—Tarlor  v.  State.  79  S.  E. 

Tbe  examination  of  a  juror  upon  his  v^ir 
dire  exhausts  tbe  right  of  accused  to  inqnin> 
Into  his  competency  unless  be  puts  him  opoo 
tbe  judge  as  a  trior  and  then  proves  some  fact 
tending  to  establish  that  his  answers  on  tbe 
voir  dire  were  not  true.- Id. 

1 1 10  {S.C.)  Error  in  the  rulings  of  the  court 
in  acceptance  of  jurors  ia  waived  by  ttae  de- 
fendant's withdrawing  his  plea  of  not  guiltr 
and  entering  a  pica  of  guilty  which  was  submit- 
ted to  tbe  jury  to  determine  whether  they 
would  recommend  mercy.— State  v.  Tanghn,  79 
a  E.  S12. 

8  116  <Ga.App.)  That  jurors  had  previously 
tried  a  similar  case  against  another  person  af- 
forded no  ground  for  challenge  to  the  array: 
the  proper  remedy  being  by  challenge  to  the 
poll.— Quinlan  v.  State,  79  S.  E.  768. 

8  116  (Gaj^^pp.)  That  the  panel  of  jurors 
heard  the  evidence  introduced  upon  a  previous 
trial  of  one  jointly  indicted  with  accused  and 
after  the  conclusion  of  the  evidence  were  order- 
ed from  the  courtroom  by  tbe  judge  is  not 
gronnd  for  diaUenge  to  the  amy  but  to  the 
polL— EUncaid  v.  State.  79  S.  E.  770. 

▼X.  mPAHEUKO   FOB   TBZAK  AHB 
OATH. 

8  149  (Oa.)  Where,  after  selection  of  the  ju- 
ry and  introduction  of  a  part  of  plaintiff's  evi- 
dence, defendant  diaeovered  that  one  juror  was 
the  guest  of  plaintiffs  local  attorney  and  re- 
quested that  Bucb  juror  be  withdrawn  and  the 
trial  proceed  with  11  jorors,  which  request  was 
refused  by  plaintiff,  the  court  erred  in  denying 
defendanra  request  then  made  to  declare  a  mih-. 


trial.— Alabama  Great  Southern  R. 
Blown,  79  S.  E.  1113. 


Co.  T. 


JUSTICES  OF  THE  PEACE. 

See  Certiorari,  8  70;  Criminal  Law,  {I  369. 
876,  419,  420;  Jury,  i  83;  Landlord  and 
Tenant,  8  315;  O^me,  f  6. 

IV.  PBOGESUBE  IN  GITH.  OASES. 

8  91  {Ga.App.)  Where  plaintiff's  pleading  in 
a  justice's  court,  in  an  action  against  a  rail- 
road company  for  Icilling  live  stocli.  fails  to 
allege  even  in  general  terms  that  tbe  killing 
was.  due  to  defendant's  negligence,  it  Is  sat>- 
ject  to  a  special  demurrer  therefor. — South 
GeorgU  Ry.  Co.  v.  Atkins,  79  S.  E.  226. 

8  92  (Ga.App.)  Unless  the  answer  In  an  ac- 
tion before  a  jasctice  is  a  dilatory  plea,  or  a 
defense  to  an  unconditional  contract  in  writin^r. 
it  need  not  be  filed  at  tbe  first  term. — Willinf;- 
bam  V.  Buckeye  Cotton  Oil  Co.,  79  S.  E.  49G. 

8  97  (Ga.App.)  In  an  action  t)efore  a  justice, 
not  founded  on  an  uncondltliHial  contract  in 
writing,  the  plea  of  defendant  need  not  be  veri- 
fled.— Wiaingham  t.  Buckeye  Cotton  Oil  Oa, 
79  S.  E.  496. 
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'  I  I2S  (^a.App.)  An  annoTiacement  of  a  Joa- 
tice  of  the  peace  in  open  court  that  he  will  ren- 
der judgment  in  a  particular  way  is  of  no 
effect  until  the  judgment  is  actoally  entered.— 
Duke  v.  State,  79  S.  R  861. 

f  1 27  (N.C.)  Notice  of  a  motion  before  a 
justice  of  the  peace  to  set  aside  a  judgment 
recovered  by  a  nonresident  plaintiff  for  vant 
of  service  of  the  summons,  might  be  given  by 
publication  or  by  service  on  plaintiffB  attor- 
ney of  record.— Ballard  v.  Lowery.  79  S.  E.  906. 

Upon  motion  to  set  aside  justice's  judgment, 
docketed  in  the  superior  court^  for  want  of 
service,  held  that;  upon  application  to  the 
clerk  accompanied  by  the  required  bond,  the 
execution  would  be  zecaUed  until  dlaiKwition 
of  the  motion.— Id. 

$  128  (X.C.)  Where  jud^ent  was  rendered 
by  the  justice  without  service  of  process,  but  the 
record  on  its  face  showed  such  service,  the 
proper  remedy  was  by  a  motion  to  set  .  aside 
the  judgment,  and  the  service  could  not  be  im- 
peached by  injunctioQ.— Ballard  t.  Lowery,  79 
s.  B.  066. 

V.  REVIEW  or  PROGEEDIHOS. 

(A)  Appeal  and  Error. 

i  141  (6a.App.)  An  appeal  to  the  superior 
court,  beii^  strictly  statutory,  will  not  lie  from 
a  justice's  judgment  establishing  copies  of  lost 
papers,  though  such  papers  are  part  of  a  rec- 
ord in  a  suit  involving  a  claim  above  fSO;  cer- 
tiorari being  the  proper  remedy,  Glv.  Code  1010, 
ii  6024,  4T42,  4738.  4998,  not  authorizing  an 
appeal  in  such  case,— Humphrey  v.  Johnson,  79 
S:  E.  530. 

The  question  whether  the  amount  involved  is 
snfficient  to  give  jurisdiction  on  appeal  from 
a  justice's  judgment  most  be  determined  by  the 
summons  and  the  cause  of  action  thereto  at- 
tached.— Id. 

1171  (Ga.App.)  Under  Civ.  Code  1010, 1  0014, 
an  appeal  from  a  justice  is  an  investigation  da 
nova— Willi  ngham  v.  Buckeye  Cotton  Oil  Co., 
79  S.  E.  406. 

{  174  <Qa.App.)  Where  a  case  is  appealed 
from  a  justice  to  a  superior  court,  defendant 
must  reduce  his  defense  to  writing,  though  it 
may  la  effect  be  a  mere  amendment  to  the  plea 
originally  filed  in  the  justice  court — Wlllingham 
V.  Buckeye  Cotton  Oil  Co.,  79  S.  E.  496. 

That  defendant  muet  on  appeal  from  a  justice 
reduce  his  defense  to  writing  does  not  preclude 
him  from  the  right  ot  further  amending  his  plea 
on  the  trial,  under  dv.  Code  1910,  {  4730.— Id. 

8  175  (W.Ta.)  In  view  of  Code  1006,  c.  SO,  S 
168,  requiring  a  justice  of  the  peace  to  transmit 
on  appeal  depositions  within  20  days,  deposi- 
tions regularly  taken  and  read  as  evidence  on 
the  trial  before  a  justice'  may  be  read  in  the 
circuit  court  on  appeals-Cable  Co.  v.  Mathers, 
79  S.  E.  1079. 

(B)  Certiorari. 

I  f94  (N.C.)  Where  a  writ  of  recordari  la  de- 
sired to  compel  a  justice  of  the  peace  to  send  up 
the  record  in  a  case  where  the  defendant  de- 
faulted and  lost  the  right  of  appeal,  defendant 
has  the  burden  of  showing  excusable  neglect  as 
■well  as  a  reasonably  meritorious  defense.— Hunt- 
er v.  Atlantic  Coast  Line  By.  Co..  70  S.  E.  610. 

As  every  member  of  a  law  firm  Is  charged  with 
knowledge  of  all  the  business  of  the  firm,  the  ill- 
ness of  one  member  of  a  law  firm  which  pre- 
vented him  from  attending  a  trial  in  justice 
court,  and  thus  caused  defendant  to  suffer  a  de- 
Cault  judgment  and  lose  its  right  of  appeal,  is  not 
a  showiog  of  excusable  neglect  which  will  war- 
rant the  isBuance  of  a  writ  of  recordari.- Id. 

S  196  (Oa.App.)  An  appeal  to  the  superior 
court,  being  strictly  statutory,  will  not  He  from 
a  justice's  judgment  establishing  copies  of  lost 
papers,  though  such  papers  are  part  of  a  rec- 
ord in  a  suit  involving  a  claim  above  $50;  cer- 
tiorari being  the  proper  remedy.  Civ.  Code.  H 


6524,  4742,  47S8,  4008,  not  authorizing  an  ap- 
peal in  such  case.— Humphrey  v.  Johnson,  70 
tS.  E.  580. 

$197  (Ga.App.)  Where,  in  an  action  in  a 
justice  court  to  foreclose  a  mortgage,  the  jus- 
tice's judgment  found  against  defendant's  claim 
that  the  property  was  exempt  from  the  mort- 
gage debt,  and  held  the  property  subject,  and 
the  defendant  failed,  on  certiorari  brought  in 
the  superior  court,  to  show  any  legal  reason 
why  this  judgment  was  erroneous,  the  certio- 
rari should  have  been  overruled. — Salter  v.  Bet- 
tison,  70  S.  B.  358. 

§202  (Ga.App.)  The  assignments,  of  error  In 
a  petition  for  a  writ  of  certiorari  to  review  a 
judgment  of  a  justice  of  the  peace  in  p^ceed- 
ings  to  foreclose  a  laborer's  lien  held  to  be  suf- 
!  Gtiently  specific  to  prevent  a  dismissal  of  the 
!  certiorari  on  the  ground  of  Uieir  uncertainty. — 
Ballard  v.  Daniel,  70  S.  E.  376. 

g  203  (Ga.App.)  Where  the  written  notice  of 
the  sanction  ot  a  certiorari  and  of  the  time  and 
place  of  hearing,  required  by  Civ.  Code  1010,  | 
6190,  is  not  given  at  least  ten  days  before  tiie 
time  fixed  by  law  for  the  beginning  of  the  term 
to  which  the  writ  is  returnable,  and  failure  to 
give  such  DOtice  is  not  due  to  a  providential 
cause,  the  certiorari  should  be  dismissed.— Wat- 
son T.  American  Nat  Bank,  70  S.  E.  586. 

As  used  in  Civ.  Code  1910,  8  5190,  providing 
that  a  notice  of  certiorari  shall  be  given  at  least 
ten  days  before  "the  sitting  of  the  court,"  the 
quoted  phrase  refers  to  the  day  fixed  when  the 
court  must  begin  tc  sit  for  the  disposition  of 
cases,  and  Is  equivalent  to  the  phrase  "tb*e  first 
day  of  the  term."— Id. 

1206  (Oa.App.)  The  burden  of  sbowing  error 
in  a  Judgment  of  the  Justice  of  the  peace  Is 
uiM>n  the  plaintiff  in  certiorari,  and  where  the 
record  shows  that  the  other  party  was  entitled 
to  recov  er  some  amount,  and  does  not  show  the 
amount  of  the  judgment,  the  certiorari  will  be 
overruled.- Ludden  &  Bates  Southern  Music 
House  V.  Hale.  79  S.  E.  495. 

8  209  (N.C.)  Where  a  judgment,  granting  a 
writ  of  recordari  to  bring  up  a  judgment  of  a 
justice,  was  reversed  and  remanded,  the  trial 
court  might  properly  permit  the  filing  of  addi- 
tional affidavits  by  the  petitioner.— Hnnter  t. 
Atlantic  Coast  Line  By.  Co.,  79  S.  E.  610. 

JUSTIFIABLE  HOMICIDE. 

See  Homldde,  88  105,  U& 

KNOWLEDGE. 

See  Banks  and  Banking,  |  112;  CanceTlaUon 
of  Instruments.  8  34;  Criminal  Law,  |  325; 
Insurauce,  |  878;  Witnesses,  |  87. 

UCHES. 

See  Cancellation  of  Instruments,  I  34;  Hus- 
band and  Wife,  f  201 ;  WUls,  f  2(0. 

LANDLORD  AND  TENANT. 

See  Boundaries,  8  H ;  Chattel  Mortgages,  8  138 ; 
Estoppel,  8  67;  Evidence,  8  413;  Mechanics' 
Liens,  §  191;  Specific  Performance,  {  123; 
Telegraphs  and  Telephones,  j  16. 

IX.  IXASES  AKD  AGREEMENTS  IH 
OEMEBAI.. 

(B)  ConatmetlOB  and  OpermtloB. 

8  37  (Va.)  The  language  of  a  lease  is  to  be 
construed  most  strongly  against  the  lessor.- 
Stonegap  Colliery  Co.  v..  Kdly  &  Vicars,  78  S. 

E.  341. 

The  intention  of  the  parties  to  a  lease  must 
be  ascertained  by  reference  to  the-  entire  in- 
strument and  not  to  disjointed  parts  of  it— Id. 
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17.  TEUfS  FOR  TEABM. 

(D)  Teraalmatlon. 

I  112  (Qa.)  Wbere  a  laodlord,  after  saiog  oat 
a  warrant  to  soiniiiarilr  dUpowess  the  tenant, 
under  Civ.  Code  1910,  |  fi385,  for  failure  to 
pay  rent,  accepted  rent  wbich  accrued  after 
the  summaiT  process,  he  waived  bis  right  to 
claim  a  forfeiture  of  the  lehse  because  of  the 
tenant's  arrears  prior  to  such  process. — Ouptill 
V.  Macon  Stone  Supply  Co.,  79  S.  E.  854. 

VI.  TENAK0IE8  AT  WHX  Allb  AT 
SirFFEIlAKOE:. 

I  1 19  iOa.)  Where  a  tenant  for  a  year  con- 
tinues in  posaeuion  without  right  after  expira- 
tion of  bia  term,  be  is  a  "tenant  at  sufferance." 
—Stanley  t.  Stembridge,  79  S.  E.  842. 

VXI.  PBEKISBS  AND  EKJOTMEWT 
AMD  USE  THEREOF. 

(B)  PMseMilon,  B!vJ«weBt>  mmt  Vee. 

I  134  (Va.)  Equity  will  not  raise  by  implica- 
tion a  covenant  in  restraint  of  a  benefidal  use 
of  leased  premises.— Stonegap  Colliery  Co.  t- 
Kelly  &  Vicars,  79  S.  E.  341. 

A  covenant  that  premises  shall  be  used  for 
a  specified  purpose  does  not  impliedly  forbid 
dieir  use  for  a  rimilar  lawful  purpose  which 
is  not  injnrioofl  to  the  rigbts  of  the  landlord. 
—Id. 


<D)  R< 


■aeata. 


i  1 90  (Ga.App.)  In  the  absence  of  any  agree- 
ment to  do  80,  a  landlord  need  not  repair  patent 
defects  of  which  the  tenant  knew  when  be  rent- 
ed the  building.— Moore  v.  Bosser,  79  S.  E.  246. 

S  ISO  (N.G.)  The  changing  of  a  gate  which 
awnng  outward  bo  as  to  make  it  awing  inward 
would  be  a  change  in  the  condition  of  tbe  prem- 
ises, and  not  technically  a  "repair,"  so  that  the 
duty  of  making  it  was  upon  the  landloid.— 
Knlgbt  T.  Foster,  79  8.  E.  614. 

(B)  iHjwIe*  from  Damrcroma  or  Defeettve 

COMdItlOB. 

f  i  67  (N.C.)  A  landlord  la  only  liable  to  third 
persons  for  injuries  caused  by  failure  to  repair 
tbe  premises  where  he  contracts  to  repair  or 
knowingly  rents  the  premises  in  a  condition 
whidi  is  dangerous  or  which  amonots  to  a  nnl- 
Bance,  or  where  he  authorises  a  wrongful  act.— 
Knight  V.  Foster,  79  S.  E.  614. 

A  landlord  wbo  knowingly  xented  premises 
when  the  gate  thereto  swung  outward  to  as  to  be 
dangerous  to  pedestriana  was  liable  for  personal 
injuries  resulting  from  tbe  condition  at  the  gate 
seven  yean  thereafter.— Id. 

Vm.  REirX  AND  ADVANCES. 
iAi  RIvkta  and  Llabllitiea. 

S  106  (N.G.)  The  landlord  on  breacb  of  con- 
tract by  failure  to  pay  rent  and  on  holding  over 
by  tbe  tenant  is  not  confined  to  the  rent  stipulat- 
ed in  tbe  lease,  but  may  consider  the  fair  rental 
value  of  the  property;  such  "rental  value" 
being,  not  the  probable  profits  that  might  ac- 
crue to  Uie  landlord,  but  the'ralue  as  ascertain- 
ed by  proof  of  what  tbe  premises  would  rent 
for,  or  of  facta  from  which  value  might  be  de- 
termined.—Martin  V.  Clegg.  79  S.  E.  1105. 

1 216  (Ga.)  In  a  proceeding  nnder  CSt.  Code 
1910,  I  5385  et  seq.,  to  dispossess  a  tenant, 
plaintiff  canoot  recover  double  rent  except  after 
a  demand  for  possesaion.- Stanley  t.  Stem- 
bridge,  79  S.  E.  S42. 

The  double  rent  recoverable  under  Civ,  Code 
1010,  I  5380,  where  a  tenant  refuses  to  sur- 
render possession  after  expiration  of  his  term 
and  a  demand,  is  double  tbe  rental  value  of  the 
pn^rty  and  not  double  tbe  contract  price. 

«  216  (Ga.)  Civ.  Code  1010,  f  5385.  which  an- 
tborixes  tbe  summary  removal  of  tenants  for 
failure  to  pay  rent,  cannot  be  used  as  a  means 


to  collect  donUe  xoit  pmoant  to  wctloB  038^ 
after  tbe  landlord  lias  accepted  rent  accmins 
after  tbe  summary  process. — Guptill  Macon 
Stone  Supply  Co.,  79  S.  E.  854. 

i  216  (Ga.)  Where,  in  a  landlord's  proceedingB 
to  dispossess  a  tenant,  plaintiff  testified  to  a 
demand  for  possession,  but  did  not  specify  tbe 
date  thereof,  and  defendant  denied  sacli  de- 
mand, tbere  could  be  no  recovery  of  double 
rent  for  any  time  before  the  commencement  of 
tbe  proeeedlngs.— Hindman  t.  Baper,  TO  S.  E. 
945. 

(B)  AetloM. 

{217  (Oa.)  A  proceeding  under  Civ.  Code 
1910,  I  6385  et  seq..  to  dspossess  a  tenant  is 
not  a  proper  method  of  collecting  single  rent 
due  by  contract,  prior  to  demand  for  possession. 
—Stanley  v.  Stembridge,  79  S.  E.  842. 

i  229  (Va.)  Under  Code  1904,  1  2791,  making 
an  undertenant's  goods  liable  for  rent,  aad  sec- 
tion 2962,  rendering  goods  liable  to  be  dis- 
trained liable  to  attacbmeot.  the  gooda  of  an 
undertenant  may  be  attached  for  rent  not  due, 
as  well  aa  for  rent  past  due,  where  he  has 
removed  same  from  the  leased  premises  In  viola- 
tion of  the  latter  section.— Bernard  r.  HcClana- 
han,  79  S.  E.  1059. 

An  undertenant's  goods  may  be  attached  for 
rent  nnder  Code  1904,  1  2962,  authorising  the 
attachment,  and  section  2791,  making  an  undei> 
tenant  liable  for  rent,  tboogh  an  action  at  law 
brought  to  recover  toe  rent  never  matures  for 
bearing. — Id. 

Where  an  order  In  attachment  proceedinca 
for  rent  under  Code  1904,  S  2962,  was  in  the  * 
usual  form  and  stated  that  the  goods  levied  on 
were  liable  and  ordered  a  sale,  it  was  not  ob- 
jectionable as  being  a  personal  judgment;  in- 
stead of  .merely  in  rem,  in  an  action  wherein 
jurisdiction  was  not  obtained  over  defendant's 
person. — Id. 

i  231  (Oa.)  Where  the  rental  was  a  specified 
amount  of  cotton  and  the  onbr  evtdeace,  in  a 
pifbceeding  under  GIt.  Cbde  1010,  S  5385  et 
seq.,  to  dispossess  the  tenant,  aa  to  the  value  of 
the  place  tor  rent  after  the  expiration  of  the 
term,  was  that  it  was  worth  a  stated  number 
of  pounds  of  cotton,  a  verdict  finding  a  stated 
sum  ot  money  as  rent  'or  tbe  term  and  another 
sum  as  rent  for  the  time  defendant  held  over 
was  not  supported  by  the  evidence. — Stanley  t. 
Stembridge.  79  S.  E.  842. 

(D)  IHBtreas> 

1 270  (Ga JLpp.)  Evidence  of  the  annoal  rental 
value  of  the  premises  is  Immaterial  in  distress 
proceedings,  where  tbe  tenant  agreed  In  writ- 
ing to  pay  a  specified  annual  rental. — ^Moore  v. 
Rosser,  79  S.  E.  246. 

Where  In  distress  jKroceedlngs  each  party 
claimed  damages  for  breach  of  contract  by  tbe 
other,  it  was  not  error  to  instruct  that  the  dam- 
ages on  one  side  should  be  set  off  against  those 
on  the  other,  and  only  the  net  amount  be  al- 
lowed tin  tenant  as  a  deduction  from  the 
amount  of  the  distress  murant. — Id. 

IX.  RE-ENTRT  AND  RECOVERY  OF 
POSSESSION  VY  I.ANDI.ORD. 

1285  (N.C.)  In  an  action  to  recover  posses- 
sion of  leased  property  from  the  tenant  holding 
over,  where  the  plaintiff  was  permitted  to  show 
that  tbe  fair  rental  valne  of  the  premises  from 
November  1,  1909,  to  January  1.  1913,  above 
the  stipulated  rental  waa  a  certain  amount,  it 
was  error  to  exclude  tbe  defendant's  evidence 
that  tbe  rental  value  since  November  1,  190^ 
was  much  less  than  that  claimed  by  the  plain- 
tiff.—Martin  V.  Clegg,  79  S.  E.  1105. 

§  296  (N.C.)  A  summary  proceedinz  under  the 
landlord  and  tenant  act,  Bevisal  1905,  {  2001, 
and  tbe  following  sections,  to  oast  tenanU  hold- 
ing over  after  the  expiration  of  their  term,  can 
only  be  maintained  where  the  relation  of  land- 
lord and  tenant  exlsta  between  the  parties.— 
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Hclvw  T.  Seaboud  Air  Une  By..  79  S.  B. 

1107. 

1 298  (Ga.)  In  an  action  under  Oiv.  C3ode 
1910,  S  6385  et  seq.,  to  diapossess  a  tenant,  it 
was  no  defense  that  defendant  had  heard  that 
faia  original  landlord,  plaintiffs  grantor,  had 
sold  the  property  and  he  had  thereupon  given  a 
rental  note  to  plaintifTs  agent,  and  that  there- 
after his  original  landlord  had  told  him  that 
she  bad  not  sold  the  place,  whereupon  be  paid 
her  the  rent  and  agreed  to  rent  from  her  for 
another  year  and  remained  in  possession.— Stan- 
ley V.  Stembridge.  79  S.  B.  842. 

S308  (Ga.)  The  rent  note  was  admissible  in 
evidence,  in  a  proceeding  nnder  Civ.  Code  1910, 
i  5385  et  seq.,  to  dispossess  a  tenant,  to  show 
that  the  rent  was  unpaid  and  that  the  note  was 
held  by  plaintiff,  though  plaintiff  was  the  as- 
signee of  the  note  and  the  payee  was  his  agent. 
—Stanley  t.  Stembridge,  79  S.  E.  842. 

In  a  proceeding  under  Civ.  Code  lUlO,  |  53^ 
et  seq.,  to  dispossess  a  tenant,  a  deed  from  the 
defendant's  original  landlord  to  plaintiff  was 
properly  admitted  in  evidence,  though  defend- 
ant had  made  a  new  rental  contract  for  the 
same  term  virltb  plaintlflf  throogh  an  agent.— Id. 

8  308  (N.C.)  Evidence  in  a  summary  proceed- 
ing under  the  landlord  and  tenant  act  held  not 
to  show  that  the  relation  of  landlord  and  ten- 
ant existed  between  the  parties. — Melvei  v. 
Seaboard  Air  Line  By.,  79  S.  B.  1107. 

1315  (N.G.)  If  the  relation  of  landlord  and 
tenant  is  not  shown  to  exist,  so  that  a  sum- 
mary '  proceeding  under  the  landlord  and  ten- 
ant act,  Revisal  1905,  1  2001,  and  the  follow- 
ing sections,  could  not  oe  maintained,  the  pro- 
ceeding should  be  dismissed  by  the  superior 
'court  on  appeal  from  a  justice,  and  plaintiff 
required  to  bring  ejectment  in  the  superior 
court  if  he  claims  title.— Mclver  t.  Seaboard 
Air  Line  Ry.,  79  S.  E.  1107. 


LANDS. 


See  Public  Lands. 


LARCENY. 

See  Criminal  Law,  S  1205;  Embezzlement; 
Receiving  Stolen  Goods;  Trover  and  Cou- 
verBlou,  H  25,  40. 

I.  OFFEHBES  AKD  RESPOmOBILXTT 

THEREFOB. 

8  3  (Ga.App.)'  It  is  not  sufficient  to  constitute 
the  crime  of  larceny  that  the  defendant  shall 
have  frandnlently  violated  the  rights  of  the 
owner,  but  it  is  essential  that  the  taking  shall 
have  been  with  Intent  to  steal.— Russell  v.  State, 
79  S.  E.  495. 

I  3  (Ga.App.)  In  a  prosecution  for  stealing  a 
cow,  it  was  error  to  instruct  that  althoufjh  de- 
fendants killed  the  cow  accidentally,  yet  if  they 
thereafter  formed  the  intent  to  convert  the 
carcass  to  their  own  use,  they  would  be  guilty. 
—Hunter  v.  State,  79  S.  E.  752. 

515  (Ga.App.)  Where  possession  of  goods  is 
ivered  under  an  agreement  to  sell  the  same 
for  the  owner's  benefit  and  to  return  either  the 
proceeds  or  the  goods,  and  the  goods  are  con- 
verted, the  conversion  is  not  simple  larceny  as  de- 
fined by  Civ.  Code  1910,  8  152.  unless  the  de- 
fendant fraudulently  induced  the  owner  to  sur- 
render the  goods,  Intending  at  tiie  time  to  ap- 
propriate them  to  his  own  use.— Plttman  v. 
State,  79  S.  E.  915. 

S  15  (N.C.)  Where  defendant  broke  open  a 
letter  intrusted  to  him  to  mail  and  abstracted 
money  therefrom,  he  was  guilty  of  larceny. — 
State  V.  Ruffin,  79  S.  B.  417. 


n.  PROSE ouTioir  Aim  Foxm^ 
MEirr. 

<A)  ladletment  muA  Intfonuttloa. 

f  32  (Ga.App.>  An  indictment  under  Pen. 
Code  1910,  i  163,  charging  the  taking  away  of 
a  paper  relating  to  real  or  personal  estate  with 
intent  to  destroy  the  same,  need  not  allege  own- 
ership of  the  paper  taken  and  carried  away. — 
Hanson  v.  State,  79  S.  E.  176. 

S  40  (Ga.App.)  Where  the  accusation  laid  the 
title  of  stolen  property  in  the  levying  officer,  and 
the  undisputed  evidence  showed  that  there  had 
been  no  legal  levy,  a  conviction  of  larceny  was 
unauthorised.— Russell  v.  SUte,  79  S.  B.  495. 

(B)  BtTMeae*.  r 

1 55  (Ga.App.)  Circumstantial  evidence  held 
jufficient  to  sustain  a  conviction  of  larceny. — 
Bariow  V.  State,  79  S.  E.  93. 

8  83  (Ga.App.)  Evidence  merely  that  defend- 
ant failed  to  pay  for,  and  converted  to  his 
own  use,  goods  received  under  an  agreement 
to  sell  the  same  and  return  to  the  owner  either 
the  proceeds  or  the  unsold  goods  was  insuffi- 
cient to  sustain  a  finding  that  he  fraudulently 
induced  the  plaintiff  to  surrender  the  goods,  in- 
tMi^n^t^i^propriate  them. — Pittmaa  v.  State, 

LAW  OF  THE  CASE. 

See  Appeal  and  Error,  88  1097,  1194,  1195. 

LEADING  QUESTIONS. 

See  Witnesaei,  |  24a 

LEASE. 

See  Landlord  and  Tenant;  Mines  and  Htnerals, 
K  62-81. 

LEGISLATIVE  POWER. 

Bee  Constitutional  Law,  88  60,  68. 

LETTERS. 

Bee  Oarrlers.  8  36;  Criminal  Law,  {  427;  Evi- 
dence. 8  318;  Frauds.  Statute  tO,  t  lOS; 
Larceny,,!  15;  Wills,  8  99. 

LEVY. 

See  Bxecution,  ||  120.  15Bl 

LEWDNESS. 

See  Disorderly  House,  8  17. 

LIBEL  AND  SLANDER. 

See  Carriers,  88  283,  819. 

LICENSES. 

See  -Insurance,  8  ^>  Intoxicating  Liquors,  §f 
176,  242;  Negligence,  |  32;  Physicians  and 
Surgeons;  Railroads,  81  276.  868;  Weapons, 
M  ^  13- 

1.  FOB  OOOVFATIOmi  AHD  PBIVI. 
LEOEft. 

8  40  (Ya.)  A  convictiofl  for  doing  bnainess 
without  a  license  was  proper,  thougn  the  com- 
missioner of  revenue  proceeded  on  a  wrong 
basis  in  estimating  the  amount  of  defendants' 
sales,  for  the  purpose  of  determining  the 
amount  to  be  pud  for  a  license.— Armour  & 
Co.  T.  Commonwealth,  79  8.  B.  328. 

LIENS. 

See  Appeal  and  Error,  8  1066 ;  Attorney  and 
Client,  88  ^S9,  190;  Bailment,  8  18;  Chat- 
tel Mortgages,  8  188;   Corporations,  8  559; 
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Divorce,  |  256;  Execution,  ff  129,  156: 
Judgment',  ||  785-801 ;  Logs  ana  hogglag,  it 
25,  28,  3^;  Mechanics'  Liens. 

S  13  (N.C.)  While  the  holder  of  a  Uen  ma;  re- 
lease the  same  to  one  claiming  ao  interest  or 
joalor  lien  on  the  property,  the  Hen  cannot  be 
aSBignecl  without  at  the  same  time  transferrlDg 
the  debt  secured,  or  at  least  a  part  thereof.— M. 
H.  White  &  Go.  t.  Winslow  &  White,  79  S.  £. 
SSL 

LIFE  ESTATES. 

See  Deeds,  {129;  Bemainden;  Wills.  f|  000, 
601,  614,  634,  689. 

S  24  (S.G.)  Where  life  tenants  mortgaged  the 
land  and  on  paying  the  mortgage  had  it  assigned 
to  them,  they  did  aot  become  mortgagees  in  pos- 
session for  the  purpose  of  applying  the  rents  and 
profits  to  the  payment  of  the  mortgage.— Bethea 
T.  Allen,  79  S:  B.  639. 

LIFE  INSURANCE. 

8w  Jiuurance,  |  392. 

LIGHTS. 

Se«  BaUroads,  {  362. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Ppssession;  Bankruptcy,  8  298; 
Criminal  Law,  |  335;  Homestead.  {  115;  la- 
snrance,  1  622;  Taxation,  f  805;  WiUa,  8 
261. 

I.  ■TATUrrai  OF  UMITATIOH. 

(B)  LimltetloBs  AppUaable  to  Papttovlar 
Act  Ion  ». 

S2I  (Qa.)  Civ.  Code  1910,  SI  4362,  4368,  pro- 
TidinK  a  limitation  of  four  years  for  actions  for 
breactt  of  contract,  express  or  implied,  do  not 
apply  to  an  action  by  a  trustee  in  bankruptcy, 
under  IJankruptcT  Act,  §  60b,  against  a  trans- 
feree for  value  of  goods  received  from  the  bank- 
rupt In  parmentof  a  pre-existing  debt  less  than 
four  months  prior  to  the  filing  of  the  petition. 
—Arnold  Grocery  Co.  v.  Shackelford,  79  S.  B. 
470. 

«  29  (Ga.)  Cir.  Code  1910,  SS  4362,  4368,  pro- 
viding  a  limitation  of  four  years  for  actions 
on  open  accounts,  do  not  apply  to  an  action  by 
a  trustee  in  liankruptcy,  under  Bankruptcy  Act, 
§  60b,  agaiost  a  transferee  for  value  of  goods  re- 
ceived from  the  bankrupt  in  payment  of  a  pre- 
existing debt  less  than  fonr  months  prior  to  the 
filing  of  the  petition. — Arnold  Grocery  Oo.  v. 
Shackelford.  79  S.  E.  470. 

n.  COMPUTATION  OF  PERIOD  OF 
USUTATIOlf. 

(A)  Aeerwil  of  Rlffht  of  Action  or  De- 
fense. 

1 46  (W.Va.)  Where  an  oral  contract  for  con- 
tinuous services  provides  that  payment  there- 
for shall  be  postponed  until  the  death  of  the 
promis9or,  or  provision  made  therefor  in  his 
will,  limitations  do  not  begin  to  run  ootil  the 
happening  of  the  contemplated  event-— Hotsin- 
piller  T.  HotsinpiUer,>79  S.  £.  936. 

V.  PI.EADZNO,  EVXDEirOS,  TBIAL. 
AND  BEVIEW. 

SI82  (N.C.)  Federal  Employer's  Liability 
Act  of  1908,  S  6,  providing  that  no  action  shall 
be  maintained  under  the  act  unless  commenced 
within  two  years,  is  a  statute  of  limitation,  and 
not  a  condition  inherent  in  the  right  of  action, 
and  must  be  pleaded  by  defendant— Burnett  v. 
Atlantic  Coast  Line  B.  Co.,  79  S.  B.  414. 

LIQUOR  SELLING. 

See  Intoxicating  Uqnora. 


US  PENDENS. 

S7  (N.C)  Purchasers  of  property  |>encling 
t  to  correct  the  deed  thereto  on  tbe  ground 
that  it  was  obtained  by  fraud  and  nndae  influ- 
ence held  to  hold  it  snbject  to  the  remits  ot  the 
suit— Lamm  v.  Lamm.  79  S.  £.  290. 

LIVERY  STABLE  KEEPERS. 

See  Master  and  Servant.  {  902. 

8  6  (W.Va.)  No  garage  keeper,  in  the  exercise 
oi  reasonable  care,  can  release  a  car  left  in  his 
custody  to  another  tlian  the  owner  witboat  the 
latter's  order.— Mcl^in  v.  West  Virginia  Auto- 
mobile Co.,  79  S.  E.  731. 

§  7  (W.Va.)  The  keeper  of  a  parage  for  hire 
is  bound  to  exercise  reasonable  diligence  to  keep 
safely  an  automobile  left  in  bis  custody. — Mc- 
Lain  v.  West  Virginia  Automobile  Co.,  79  S. 
E  731. 

A  count  in  assumpsit,  charging  a  garage 
keeper  with  the  dut^  to  take  proper  care  of  an 
automobile  left  in  bis  custody,  and  to  care  for 
it  without  damage  or  injury,  does  not  charge  a 
higher  degree  of  care  than  the  law  enjoins. — Id. 

A  custom  of  garage  keepers,  contrary  to  the 
implied  obligation  of  reasonable  care  in  favor  of 
an  automobile  owner  storing  his  car  at  a  pub- 
lic garage,  does  not  absolve  the  garage  keepfrr 
from  observance  of  such  care. — Id. 

I  1 1  (Ga.App.)  Under  Civ.  Code  1910,  t  3479. 
a  bailor  for  hire  warrants  a  thing  bailed  to  be 
free  from  any  secret  fault  affecting  the  pnrpoee 
for  which  it  is  hired,  and  livery  stable  keepers 
are  bound  in  that  regard  to  exercise  ordinary 
care,  which  is  such  care  as  cautious  men  are  ac- 
customed to  use  under  similar  circumstance^^ 
but  not  the  extraordinary  diligence  required  of 
carriers.- Parker  v.  G.  O.  Loving  &  Co.,  79  S. 
B.  77. 

Where  one  hires  a  carriage,  the  owner  owes  to 
each  member  of  the  family  using  it  the  same  de- 
gree of  care  as  is  owing  to  the  person  to  whom 
the  vehicle  is  let,  whether  the  owner  has  knowl- 
edge that  the  vehicle  is  to  be  employed  for  car- 
riage of  any  other  person  than  he  to  whom  it  is 
let  or  not — Id. 

LIVE  STOCK. 

See  Carriers,  I  228;  Municipal  Corporations. 
SS  591,  604 ;  Railroads,  SS  419-446. 

LOCAL  LAWS. 

See  Statates,  |{  76.  90. 

LOCAL  STATUTES. 

See  Statutes,  §  246. 

LOGS  AND  LOGGING. 

See  Deeds,  8  143;  Fixtures,  {  21;  Injunction. 
H  38,  132;  Reformation  of  Instruments,  i 
iS;  Statutes.  1  96;  Trespass,  1  30;  Trial,  i 
252. 

{2  (N.C.)  Where  a  grantor  conveyed  tim- 
ber with  the  right  to  the  grantee  to  remove 
same  within  10  years,  with  option  of  extensioo 
of  6  years,  and  afterwards  conveyed  tbe  land, 
but  expressly  excepted  the  timber  previously 
conveyed,  making  a  reference  to  that  deed,  a 
grant  of  the  5  years'  extension  by  the  grantor 
after  she  bad  parted  with  title  <k  land  to  the 
grantee  was  valid.— Powell  v^  Fosburg  Lomlm 
Co.,  79  S.  E.  272;  Cooper  t.  Same,. Id. 

53  (Ga.App.)  Where  a  written  contract  of 
e  of  standing  timber  was  entered  into,  and 
one-half  the  purchase  money  paid,  the  title  to 
tbe  timber  passed  immediately  to  the  porcbaser. 
in  so  far  as  it  affected  the  r^bts  of  Innocent 
persons  who  subsequently  bought  from  the  pur- 
chaser lumber  cut  from  tbe  timber,  though  there 
was  a  verbal  agreement,  of  which  ancb  innocmt 
persons  had  no  knowledge,  between  the  aeller 
and  the  purehsser  that  Uie  tftl«  to  the  timber 
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shonld  not  paaai  imtQ  It  wu  cnL-^Davis  t. 

Cor,  79  a  ETass. 

§  3  (N.G.)  Vendee  of  standing  timber,  In  order 
to  obtain  extension  of  time  for  removing  it, 
held  bound  to  cotnplj  strictly  vith  the  contract 
by  giving  notice  of  its  intention  to  exercise  its 
rieht  to  the  extension,  and  tendering  the  con- 
sideration therefor  within  the  time  originally 
provided.— Eur^  Lumber  Co.  t.  Whitley,  79 
S.  E. 26a 

Vendee  of  standing  timber  heJd  not  to  have 
exercised  dae  diligence,  as  a  matter  of  law,  in 
giving  notice  of  its  intention  to  exercise  its 
option  to  extend  the  time  for  removing  it,  by 
placing  the  consideration  in  the  hands  of  the 
sheriff,  with  inBtmctions  to  deliver, — Id. 

1 3  (N.G.)  Where,  at  the  time  of  plaintifTB 
(•unreyance  of  certain  timber  to  defendant's  in- 
testate, the  latter  executed  a  license  to  plain- 
tiff to  cot  timber  on  a  part  of  the  tract,  and 
later  conveyed  aU  the  timber  to  O.,  vho  cat 
the  timber  from  the  reserved  portion,  intes- 
tate's personal  represeDtative  was  not  liable 
therefor;  C.'s  authority  to  cut  having  been  de- 
rived from  a  new  deed  from  plaintiff,— War- 
rick T.  Taylor,  79  S.  £.  286. 

S  3  (N.G.)  Where  the  owners  of  the  timber  on 
a  certain  tract  of  land,  with  a  limited  time  in 
which  to  cut  it,  subsequently  acquired  title  to 
the  land  from  one  whose  grantor  excepted  from 
the  deed  the  right  to  cut  timber,  which  had  been 
previously  conveyed  by  him  to  another,  the 
right  to  cut  timber  did  not  merge  with  the  title, 
and  after  the  expiration  of  the  right,  the  holder 
of  the  subsequent  right  became  the  owner  of  the 
timber,— W.  J.  Downing  Lumber  Co.  v.  Riley,  79 
S.  E.  605. 

§  3  (N.C.)  Contract  for  the  sale  of  growing 
timber  held  in  effect  a  conveyance  passing  a 
present  interest  therein,  defeasible  as  to  all 
timber  not  cut  within  the  time  limit  prescribed, 
and  not  a  mere  executory  agreement  during  such 
period.— Wilson  v.  Scarboro,  79  S.  B.  811. 

S  3  (N.C.)  An  assignee  of  rights  of  a  grantee 
tinder  conveyance  of  standing  timber,  providing 
that  grantee  would  build  a  railroad,  or  pay  a 
specified  penalty,  held  bound  by  the  grantee's 
covenant — Herring  v.  Wallace  Lumber  Co.,  79 
S.  K.  876. 

1 3  (S.C.)  Where  a  timber  deed  did  not  fix 
any  time  for  removal,  it  must  be  within  a  rea- 
isonable  time. — tiresliam  v.  Atlantic  Coast  Lam- 
ber  Corporation,  79  S.  E.  799. 

An  exception  of  the  timber  on  land  is  for 
the  benefit  of  the  grantor,  even  though  the 
grantor's  pr^ecessor  had  conveyed  the  timber 
under  a  deed  which  merely  gave  the  grantee 
a  reasonable  time  in  whldi  to  remove  it,  and 
does  not  inure  to  the  benefit  of  the  grantee  of 
the  timber.— Id. 

f  3  (8.G.)  Under  conveyance  of  standing  tim- 
ber except  such  as  .might  be  necessary  for  plan- 
tation use,  held,  that  enough  timber  should  be 
left  to  supply  the  present  and  future  needs  of 
the  plantation  and  that  the  grantor's  right 
was  not  limited  to  a  right  to  use  timber  on  the 
plantation  until  such  time  as  the  grantee  com- 
pleted the  removal  thereof. — Marion  County 
Lumber  Co.  v.  Hodges,  79  S.  E.  1096. 

Grantor  held  not  entitled  to  set  apart  a  tract 
of  timber  and  exclude  grantee  therefrom  un- 
less with  all  other  uncut  timber  such  tract  was 
necessary  to  satisfy  the  exception. — Id. 

Under  sudi  grant,  that  only  so  much 
was  reserved  as  was  required  for  the  needs  of 
the  plantation  as  it  then  existed,  although  the 
jrrantor  thereafter  brought  additional  land  into 
cultivation.— Id. 

Svidence  on  application  for  temporary  injunc- 
tion held  to  show  that  a  tract  from  which  the 
grajitor  had  excluded  the  grantee  was  not  nec- 
essary for  plantation  use.— Id. 

i  25  (Ga.App.)  The  lien  provided  for  by  Civ. 
C:ode  1910,  i  3358,  applies  to  timber  or  logs 
severed  from  the  soil,  but  not  to  standing  trees, 


altbougfa  sold  to  be  severed  and  converted  Into 
lumber.— Davis  v.  Cox,  79  8.  B.  888. 

I  28  (Ga.App.)  The  Hen  of  a  sawmill  propri- 
etor, provided  for  by  Civ.  Code  1910,  f  3^ 
not  asserted  in  the  manner  prescribed  sec- 
tion 3354  by  recording  within  10  days,  is  lost 
on  possession  of  the  property  being  surrender- 
ed to  the  debtor.— Bichardson  v.  Mallory,  79  8. 
B.  362. 

§  33  (Ga.App.)  Where  an  execution  has  been 
Issued  on  foreclosure  of  a  lien  given  by  Civ. 
Code  1910,  i  3368,  for  timber  furnished  for  a 
sawmill,  and  a  counter  affidavit  has  bebu  filed 
and  a  claim  interposed  to  the  levy,  the  claimant 
may  attack  the  validity  of  the  lien,  though  de- 
fendant has  withdrawn  his  counter  aflidavit  be- 
fore trial  of  the  claim  case.- Davis  v.  Cox,  79 
S.  B.  383. 

LOST  INSTRUMENTS. 

See  Appeal  and  Error,  |§  871,  1052;  Justices 
of  the  Peace,  SI  141,  196. 

S  14  (W.Va.)  Eqiaitv  has  Jurisdiction  to  en- 
force the  liability  <n  tiie  obligors  on  the  lost 
bond  of  a  defonlting  bank  cashier.— Clark  v. 

Nickell,  79  S.  B.  IcSO. ' 

S  16  (W.Va.)  Where,  after  diUgent  search  for 
a  cashier's  bond,  the  bank  brings  an  allowable 
action  in  equity  upon  the  lost  bond,  discovery 
and  production  of  the  bond  thereafter  will  not 
defeat  its  right  to  relief  in  the  pending  suiL — 
Clark  V.  NiSell,  79  S.  E.  1020. 

S  23  fVa.)  Where  in  a  suit  for  partition  plain- 
tiff's alleged  title  rested  on  an  alleged  deed  by 
defendant  which  had'l>een  lost,  strong  and  con- 
vincing proof  of  its  former  existence,  its  loss, 
and  its  contents  would  be  required. — ^Leftwicb 
V.  Early,  79  S.  B.  384, 

LUNATICS. 

See  Insane  Persons. 

MAIL 

See  Carriers,  |  281>. 

MALICE 

See  Action,  {  7;  Homicide.  fS  11.  144. 

MALICIOUS  PROSECUTION. 

See  Trial,  {  255. 

TBRBdHATION   OF  PKOSEOIT- 
TION. 

{ 34  (N.C.)  Before  an  action  for  malicious 

prosecution  can  be  instituted,  it  Is  necessary  that 
the  proceedings  on  which  it  is  based  shall  have 
terminated.— Brinkley  v.  Knight,  79  S.  E.  260. 

{35  (N.a)  A  criminal  prosecution  held  not 
terminated  when  plaintiff  instituted  suit  for 
malicious  prosecution;  the  discharge  of  plaintiff 
having  been  made  by  the  constable  on  the  fail- 
ure of  the  justice  to  appear  on  the  date  set 
for  trial.— Brinkley  v.  Knigbt,  79  8.  E.  260. 

V.  ACTIONS. 

(47  {Ga.ADp.)  A  petition  alleging  that  on 
complamt  of  defendant  plaintiff  was  arrested, 
and  in  accordance  with  his  bond  appeared  at 
five  separate  terms  of  court  when  he  was  in- 
formed that  the  case  had  been  dropped,  sets 
forth  an  action  for  malicious  prosecution  with- 
in Civ.  Code  1010,  S  4439,  defining  it  as  a  pros- 
ecution "maliciously  carried  on  and  without 
any  probable  cause  where  any  damage  ensues  to 
the  person  prosecuted."— Mimbs  v.  Battle,  79 
S.  EL  922. 
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MANDAMUS. 

H.  ■VBJBOTS  AHD  PUBFOSES  OP 

BELIEF. 

(B)  Aetm  and  Proa«««lBsa  mt  PKUlfl  Ofll- 
eer*  and  Boarda  mm*.  Mvalelpslltlea. 

1 73  (S.G.)  The  Institation  hj  monicipaltt;  of 
proceedings  to  ascertain  the  amoont  of  compen- 
Badon  due  in  a  condemnation  case  ia  a  plain  min- 
isterial dut;,  and  can  be  enforced  by  mandamus. 
— Parriab  v.  Town  of  XorkviUe,  79  S.  E.  «35. 

1 1 1 1  (N.G.)  Msndamns  was  ft  proper  temedy 
to  enforce  an  order  of  the  Judge  of  the  iniperior 
conrt  requiring  a  count;  to  pay  all  ezpensea  of 
a  chemical  analysis  of  the  stomach  of  a  person 
believed  to  have  been  murdered. — Withers  t. 
Board  tA  Ginn'n  of  Columbus  Goonty,  7ft  8.  E. 
616. 

MANSLAUGHTER. 

S«6  Homicide,  H  68,  83. 

MARKETS. 

See  Municipal  Oorporations,  |  225. 

MARRIAGE. 

See  Divorce;  Gifts,  14;  Husband  and  Wife; 
New  Trial,  f  108;  Vendor  and  Purchaser,  Si 
18,61. 

MASTER  AND  SERVANT. 

See  Carriers,  S  283;  Damages,  {|  63,  216; 
Death.  SS  86,  95;  Equity,  S  48;  Guardian 
and  Ward,  }  6:   Judgment.  {  &94;_Nesli- 


l^ce^  101^  Parent  and  Child,  {  6;  Trial,  H 

I.  THE  HELATIOK. 

(A)  Creation  and  BxUteaee. 

1 1  (Va.)  Where  plaintifE  at  the  age  of  13 
applied  for  the  position  of  servant  to  deceased, 
who  took  him  into  bis  borne  and  furnished  bim 
with  shelter,  food,  and  clothing  in  return  for 
small  personal  services,  but  there  was  no  con- 
tract, express  or  implied,  to  pay  plaintiff  any 
money  consideration  for  bis  services,  no  other 
relation  than  that  of  master  and  servant  ex- 
isted between  the  parties.— Starke  v.  Storm's 
Ex'r,  79  S.  E.  1067. 

16  (W.Va.)  Evidence  in  an  action  by  a  car- 
penter Aeld  insufficient  to  show,  as  against  a 
verdict  for  plaintiff,  that  an  employment  con* 
tract  was  a  fabrication.— -McGuire  v.  Old  Sweet 
Springs  Co.,  7S  S.  E.  850. 

n.  8EBVI0ES  AKD  OOMPEHSATIOIT. 

(A)  Pertorasaaee  of  Serrleea. 

1 67  (Ga.App.)  An  Intent  to  defraud,  coexist- 
ent with  the  making  at  a  contract,  is  an  es- 
sential element  of  the  offense  of  violating  Pen. 
Code  1910,  I  716^obBSon  t.  State,  79  S.  E. 

524. 

Under  Pen.  Code  1910,  %  716,  a  failure  with- 
out good  cause  to  perform  services  contracted 
for  and  to  return  money  advanced  may  be  pre- 
sumptive evidence  of  fraudulent  intent  in  cheat- 
ing and  swindling  in  violation  of  section  715. 
—Id. 

In  a  prosecution  ander  Pen.  Code  1910,  S 
716,  either  the  performance  of  the  services  or 
the  repayment  of  the  advancement  is  a  complete 
defense.— Id. 

In  a  prosecution  un^er  Pen.  Code  1910,  {  716, 
the  burden  is  on  the  prosecution  to  prove,  not 
only  that  the  services  contracted  for  were  not 
performed,  but  also  that  the  advances  with  in- 
terest thereon  had  not  been  repaid  at  or  before 
the  time  fixed  for  the  commencement  of  the 
services. — Id. 

In  a  prosecution  under  Pen.  Code  1910,  §  716, 
the  burden  is  on  the  prosecution  to  prove  that 
accused  had  no  good  excuse  for  hli  failare  to 


perform  his  contract  or  to  repay  the  advance- 
ment—Id. 

In  a  prosecution  under  Pen.  Code  1910,  S  715. 
evidence  that  defendant  made  a  false  aihdavit 
that  he  was  not  under  any  other  contract  of 
service  at  the  time  of  the  advancement  made 
for  bim  by  the  prosecutor,  the  making  of  which 
affidavit  would  subject  bim  to  prosecution  un- 
der section  719,  held  insufficient  to  show  fraudu- 
lent intent  or  to  authorize  his  conviction. — Id. 

i  67  (Ga.App.)  In  a  prosecution  for  violating 
the  labor  contract  act,  the  burden  is  <hi  the 
state  to  prove  that  the  hirer  siutained  a  lost 
capable  of  definite  computati<Ki.— Bfi^ey  t. 
State,  79  S.  E.  906. 

The  labor  contract  act  is  intended  to  apply 
only  to  inflict  punishment  for  obtaining  advanc- 
es by  fraud  with  intent  to  cheat  and  not  to  af- 
ford machinery  for  the  collectioa  of  debts. — Id. 

Evidence,  in  a  prosecution  for  violatinx  the 
labor  contract  act,  JuM  Inanffit^ent  to  snstain  a 
conviction. — Id. 

S  67  (Ga.Api>.)  A  writing  containing  a  prom- 
ise to  Jsbor,  bat  which  does  not  prescribe  tbe 
work  to  be  performed,  is  too  indefinite  to  af- 
ford a  ttasia  for  a  prosecution  under  Pen.  Code 
1910,  S  715.-SmaU  v.  State,  79  S.  E.  1194. 

A  writing  held  not  sufficiently  definite  to 
support  a  prosecution  under  Pen.  Code  1910,  { 
715.— Id. 

$  67  (K.C.)  In  a  prosecution  for  obtainios 
supplies  under  a  promise  to  labor,  with  intent 
to  cheat  and  defraud,  evidence  held  insufficient 
to  show  a  fraudulent  intent  so  as  to  sustain  a 
conviction.- State  v.  Isle;,  79  S.  B.  1105. 

(B)  Waawa  aad  Other  ReManeratioa. 

169  (S.C.)  Civ.  Code  1012,  |  3812.  reqoii^ 
ing  corporations  to  i>ay  wages  to  dischareed 
employee  within  24  hours  aner  donand,  ketd, 
constitutional.— Wynne  t.  Seabord  Air  Line 
Ry.,  79  S.  E  521. 

S  76  (Va.)  On  facts  showing  the  creatioo  of 
the  relation  of  master  and  servant  between  an 
adult  and  the  infant  plaintiff,  without  any  ex- 
press  agreement  as  to  the  compensation,  keli 
that  there  was  an  implied  obligation  to  feed, 
clothe,  and  lodge  the  servant.- Starke  v.  Storm's 
Ex'r  79  S.  E.  1057. 

Where  the  relation  of  master  and  servant, 
arose  between  deceased  and  an  In&tnt  servant, 
whereby  the  master,  in  the  absence  of  any 
agreement  for  wages,  was  to  furnish  food,  cloth- 
ing, and  lodging,  there  was  no  obligation  on 
the  part  of  tiie  master  to  educate  the  servant 
-Id. 

S  80  (Va.)  Where  a  master  took  a  boy  of  13 
into  his  home  without  express  agreement  to  pay 
for  services,  held  not  to  raise  a  presumption 
that  the  infant  plaintiff  expected  to  be  paid 
or  the  master  to  pay  therefor.— Starke  t.  Storm's 
Ex'r,  79  S.  E.  1067. 

§  83  (S.C.)  av.  Code  1912,  9  3812.  reqoirinif 
corporations  to  pay  earned  wages  to  discharged 
employes  within  24  hours  after  demand  on 
pain  of  a  penalty,  held  not  to  apply  where  tibe 
claim  is  not  a  just  debt,  or  where  tke  laborer 
prevente  payment  by  his  own  conduct  nor  does 
It  preclude  the  interposition  of  a  valid  defense 
or  counterclaim. — Wynne  v.  Seal>oard  Air  Une 
Ry..  79  S.  E.  521. 

m.  UASTER'S  UABIZJTT  FOB  IE- 
JURIES  TO  8EBVA1VT. 
(A)  Natnre  and  Extent  tn  General. 

5  87  (N.C.)  Federal  Employer's  Liability 
Act  of  1908  creates  no  right  that  did  not  exist 
at  common  law,  since  the  change  of  the  law  as 
to  contributory  negligence,  assumption  of  risk, 
and  negligence  of  a  fellow  servant  only  with- 
draws a  defense,  and  does  not  affect  the  right.— 
Burnett  v.  Atlantic  Coast  Line  R.  Co.,  79  S.  E. 
414. 

§  92  (W.Ya.)  A  master  who  employs  a  physi- 
cian to  treat  employes,  and  collects  monthly 
fees  from  their  wesea,  which  are  given  to  the 
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physicI&D  as  his  compensation,  is  not  liable  for 
the  pbysician'fl  malpractice,  anleas  he  was  neg- 
ligent In  selecting  or  retaining  him. — Guy  t. 
Lanark  Fuel  Co.,  79  S.  E.  941. 

Where  a  master  Belects  a  competent  phyei- 
cian  to  treat  bis  employte,  he  may  rely  on  the 
presumption  that  his  competency  will  continue 
until  notice  of  a  change.— Id. 

To  constitute  constructive  notice  of  the  repu- 
tation of  a  physician  employed  by  defendant  to 
treat  his  employ^,  the  reputation  must  be  so 
general  arid  notorious  that  ignorance  shows  neg- 
ligence of  the  master.— Id. 

Where  the  reasons  which  are  relied  on  to 
charge  the  master  with  knowledge  of  the  repu- 
tation of  a  physician  employed  to  treat  the  em- 
ployes apply  with  equal  force  to  show  knowl- 
ledge  by  the  servant  treated,  the  negligence  of 
the  latter  in  not  complaining  is  as  great  as  that 
of  the  master  in  retaining  the  physician. — Id. 

S  95  (Ga.)  The  employment  of  a  boy  In  a 
factory  in  violation  of  the  child  labor  law  of 
1906  (dv.  Code  1910,  S  3144)  |  2,  is  negligence 
per  se,  and  renders  the  employer  Uable  for  in- 
juries proximately  resulting  from  the  employ- 
ment.—Elk  Cotton  Mills  T.  Grant,  70  S.  E.  8»tt. 

{ 96  (Ga.)  Where  a  boy  employed  in  viola- 
tion of  the  child  labor  law  of  1906  (Civ.  Code 
1910,  I  3144)  8  2,  is  injured  from  some  cause 
wholly  disconnected  from  his  employment,  there 
can  be  no  recovery  against  tlie  master  for  his 
injury,— Elk  Cotton  Mills  T.  Grant,  79  S.  E. 
836. 

1 97  (Va.)  An  employer  is  not  bound  to  fore- 
see and  obviate  things  which  prudent  men 
would  not  expect  to  happen.— Yellow  Poplar 
liUmber  Co.  v.  Goble,  79  S.  E.  1036. 

1 100  <NX^)  The  acceptance  of  benefits  from 
a  relief  department  does  not  prevent  a  recovery 
cf  damages  for  negligence  under  the  federal 
Employer's  Liability  Act  oE  1908.— Burnett  v. 
Atlantic  Coast  Line  B.  Co.,  79  S.  E.  414. 

(B)  TooU,  Haehlacry,  AppllaBcea,  mm4 
Placeit  fov  Work. 

S8  101.  102  (N.C.)  A  master  operating  ma- 
chinery must  supply  such '  appliances  as  are 
known,  approved,  and  in  general  nae,  and  a 
failure  so  to  do  will  constitute  negligence.— Bird 
V.  Bell  Lumber  Co.,  79  S.  E.  448. 

§  107  (Oa.)  The  duty  of  a  master  as  to  fur^ 
nisbing  a  safe  place  in  which  to  work  does  not 
apply  to  SQcb  places  as  are  constently  shifting 
as  a  result  of  the  servant's  labor,  and  where 
the  work  necessarily  changes  the  character  for 
sofety  of  the  place  in  which  it  is  done. — Thomas 
T.  Georgia  Granite  Co.,  79  S.  E.  130. 

1 1 1 1  (N.C.)  Where  the  steps  of  a  baggage 
car  were  torn  away  by  contact  with  certain 
boxes  negligently  left  near  the  track  by  defend- 
ant, held,  that  defendant  was  guilty  of  action- 
able n^ligence,  creating  liability  for  iiuury  to 
a  baggageman. — Ferebee  t.  Norfolk  Soatbem  B. 
CcTto  S.  E.  685. 

I  114  (N.C.)  A  railroad  is  not  liable  for  inja- 
ries  to  a  section  hand  who  left  the  track  at  a 
place  of  his  own  selection  to  get  a  drink  of  wa- 
ter, and  in  going  down  the  side  of  a  fill  fell  over 
a  snag  left  there  when  the  bushes  were  cut  from 
the  righi  of  way  by  the  company. — Williams  v. 
Seaboard  Air  Line  Ity.,  79  S.  E.  601. 

i  129  (N.C.)  Where  a  railroad  company  negli- 
gently left  a  quantity  of  boxes  near  its  track 
and  they  toppled  over  and  broke  the  steps  of  a 
passing  baggage  car,  resulting  in  injury  to  the 
baggageman,  defendant  was  not  reliered  from 
liability  because  an  unexpected  and  nnusnal 
storm  contributed  to  the  accident. — Ferebee  v. 
Norfolk  Southern  R.  Co..  79  ».  E.  685. 

(D)  W«r»l«v  «B<  InatraatiBS  Scrrut. 

5155  (Ga.App.)  Where  an  adnlt  servant  was 
□red  by  bis  clothing  catching  in  a  revolving 
shaft  on  which  was  a  set  screw,  and  the  danger 
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'  thereof  was  obvious,  the  failure  of  the  master  to 
instruct  in  relation  to  the  danger  did  not  ren- 
der him  liable  for  the  injur7,<— Holton  t.  Hebard 
Cypress  Co.,  79  S.  B,  86. 

8  155  (Ga.App.)  Where  the  danger  is  obvious, 
and  as  easily  known  to  the  servant  as  to  the  mas- 
ter, the  latter  will  not  be  liable  for  failing  to  give 
warning  of  it.— Beck  t.  A.  N.  Tumlln  Co.,  79  S. 
E.  587. 

(B)  Fellow  Servanta. 

8  159  (GaAkPp.)  Except  in  the  case  of  railroad 
companies,  a  servant  cannot  recover  for  personal 
injuries  caused  solely  by  a  fellow  servant's  neg- 
ligence—Beck V.  A.  N.  Tumlin  Co.,  79  S.  B. 
5S7. 

I  177  (N.C.)  An  employer  Is  not  liable  for  the 
injuries  of  an  emcdoye  caused  by  the  nwlifgence 
of  a  fellow  servant.— Page  t.  Spmnt,  79  8.  B. 
619. 

{  187  (S.C.)  The  acts  of  a  vice  principal  we 
those  of  a  master,  and.  if  he  negligently  directs 
the  servant  to  work  at  an  improper  machine, 
the  master  is  liable.— Smith  t.  Southern  By. 
Co.,  79  S.  E.  1099. 

<F)  Riaka  Aaavasa*  by  Scrvmst. 

8  204  (Ga.)  Where  an  11  year  old  boy  Is  em- 

{iloyed  in  a  factory  in  violation  of  the  child 
abor  law  of  1906  (Civ.  Code  1910.  %  3144)  |  2, 
he  does  not  assume  tiie  risks  incident  to  such 
employment— Elk  Cotton  Mills  v.  Grant,  79  S. 
E.  836. 

S206  (Ga.)  A  servant  assumes  the  ordinary 
risks  of  his  employment— Thomas  t.  Georgia 
Granite  Co.,  79  S.  E.  130. 

(G>  Contrlhntarr   NcffllffeMea   of  Servant, 

8  228  (Ga.)  Where  injuries  to  a  boy  while 
employed  in  violation  of  the  child  labor  law  of 
1906  (Civ.  Code  1910.  {  3144)  8  2,  were  due 
to  a  cause  wholly  disconnected  from  his  em- 
ployment, the  ddense  of  contribntory  negli- 
gence is  available,— Elk  Cotton  Mills  v.  Grant 
79  S.  E.  836. 

8  228  (Ga.App.)  In  a  railroad  employe's  ac- 
tion under  the  federal  Employers'  Liability  Act 
for  injuries,  plaintiff  need  not  show  that  he 
was  free  from  fault.— Cliarieston  A  W.  0.  B. 
Co.  V.  Brown,  79  S.  E.  932. 

8  229  (Ga.)  A  servant  is  bound  to  exercise 
his  own  diligence  to  protect  himself. — Thomas 
V.  Georgia  Granite  Co.,  79  S.  E.  130. 

8  230  (Va.)  The  fact  that  after  the  father  of 
a  minor  consented  to  bis  employment  on  the 
understanding  that  be  should  not  do  work  of 
a  dangerous  character,  the  master  assigned  him 
to  dangeroQs  work  would  not  estop  the  master 
from  setting  up  the  defense  of  conmbutory  neg- 
ligence to  defeat  a  recovery. — Powhatan  Lime 
Co.  V.  Affleck's  Adm'r,  79  S.  E.  1054. 

8  235  (Ga.App.)  Where  plaijitifr's  Injuries 
were  due  either  to  a  fellow  servant's  negligence 
or  to  visible  defects  in  the  machinery,  and  he 
had  equal  means  with  the  master  of  knowing 
such  defects  or  dangers,  the  court  properly 
awarded  a  nonsuit — Beck  v.  A.  N.  Tumlin  Co., 
79  S.  E.  587. 

8  238  (N.C.)  Where  a  servant  who  had  charge 
of  a  cotton  gin,  and  whose  duty  it  was  to  at- 
tend to  repairs,  used  a  hoe  handle  to  shift  the 
power  belt  after  the  shifting  levers  were  broken, 
and  was  injured,  be  cannot  recover,  as  his  in- 
jury was  due  to  his  failure  to  have  the  levers 
repaired.— Bird  v.  Bell  Lumber  Co.,  79  S,  E. 
448. 

8240  (Va.)  Where  there  was  no  chock  un- 
der the  wheel  of  a  car  on  a  aiding  next  to  an 
embankment  on  the  premises  of  a  lime  compa- 
ny, and  a  servant  gave  a  signal  to  move  the 
car  and  walked  across  the  track  to  the  other 
side  next  to  the  embankment,  where  there  was 
no  necessity  for  his  going,  he  was  guilty  of 
contributory  negligence. — Powhatan  IJme  Co. 
V.  Affleck's  Adm^r,  79  S.  E.  1054. 
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i  246  (Ga^pp.)  Where  a  fireman  in  injured 
in  Jumping  from  the  engine  after  it  has  been 
signaled  to  stop  because  of  an  impending  wreck 
due  to  defendant's  negligence,  and  after  the  en- 
gineer has  jumped,  acting  in  the  belief  that 
Bis  life  is  in  peril,  he  may  recover  nnder  the 
federal  S^ployers'  Liability  Act,  though  the 
train  does  not  actually  run  ofE  the  track.— 
Charleston  ft  W.  C.  B.  Co.  t.  Brown,  79  S.  E. 
832. 

The  question  whether  a  fireman  was  justified 
Id  jumping  from  his  en^ne  in  an  emergency  de- 
pends upon  whether  he  used  ordinary  care  un- 
der the  apparent  circumstances,  and  not  upon 
the  true  conditions  as  they  may  have  appear- 
ed to  other  persons  in  a  better  pouUon  to  as- 
certala  the  real  fact8.~Id. 

(H)  Aetloaa. 

1250^  [New,  ToL  15  Key-No.  Seiied  (S.C.) 
The  federal  Employers'  Liability  Act  being 
general  in  its  terms,  the  rules  of  evidence  as 
to  the  quantity  of  proof  necessary  to  make  out 
a  prima  facie  case  of  negligence  is  that  which 
prevails  in  the  state  where  the  action  is 
brought.— Bennett  v.  Southern  By.-Carollna  Di- 
vision, 79  S.  E.  710. 

1264  (S.C.)  In  an  action  for  injuries  to  a 
railroad  engineer  by  the  allHied  incompetency  of 
his  fireman,  a  general  allegation  of  his  fireman's 
unfitness  and  Knowledge  of  defendant's  foseman 
thereof  Held  to  justify  the  admission  of  evi- 
dence of  prior  instances  of  the  fireman's  im- 
proper meddling  with  the  engine,  and  that  other 
employes  had  complained  to  the  foreman  of 
the  fireman's  incompetency. — Huggins  T.  Atlan- 
tic Coast  Line  R.  Co.,  79  S.  E.  406. 

S  265  (Ga.)  Thouph  the  federal  Employers' 
Liability  Act  provides  that  contributory  negli- 
gence on  the  part  of  an  injured  employ^  shall 
not  defeat  recovery,  such  employ^  is  required  to 
show  by  his  evidence  that  his  Injuries  resulted 
in  whole  or  in  part  from  the  negligence  of  the 
employt-r.— Louisville  A  N.  &.  Co.  v.  Kemp,  79 
S.  B.  558. 

I  265  (Ga.App.)  Id  an  adult  employe's  action 
for  injuries  from  a  defective  machine,  the  burden 
was  on  plaintiff  to  prove  that  he  did  not  have 
equal  means  with  the  master  of  discovering  the 
defects,  and  that  by  ordinary  care  be  ooula  not 
have  known  of  them.— Beck  7,  A.  N.  Tnmlin  Co^ 
79  S.  E.  687. 

§  265  (Va.)  The  happening  of  an  accident  is 
not  evidence  of  negligence  by  the  master;  tiiat 
being  an  afflnnatlve  fact  to  be  established  by 
the  Injared  BervanL—Yellow  Poplar  Lumber  Co. 
T.  tioble,  79  S.  E.  1036. 

1 267  (N.C.)  Id  an  action  by  a  servant  for  in- 

junes,  there  was  no  error  in  permitting  the 
master  to  state  when  he  first  received  notice  of 
the  servant's  claim,  as  the  time  elapsed  has  a 
direct  bearing  on  the  recollection  of  the  witness- 
es, and  may  affect  the  validity  of  the  claim.— 
Bird  V.  Bell  Lumber  Co.,  79  g.  E.  448. 

S  270  (Ge.)  In  an  action  for  the  death  of  a 
railroad  employe  from  the  derailment  of  a  hand 
car,  testimony  to  show  structural  defects  in  the 
car  and  track  was  admissible,  though  the  wit- 
nesses did  not  see  the  car  or  track  until  30  daijs 
or  more  after  the  accident.— Biacon,  D,  ft  STR. 
Co.  T.  Anchors,  79  S.  B.,  15S.  ' 

1270  (S.C.)  In  an  action  for  the  wrongful 
death  of  a  locomottve  fireman,  killed  when  his 

engine  was  derailed  at  a  burning  trestle,  where 
it  appeared  that  immediately  after  another  en- 
gine had  passed  over  the  trestle  it  was  discover- 
ed to  be  on  fire,  testimony  of  a  witness  that  he 
saw  places  nearby  where  fire  bad  been  dropped 
is  admissible  as  tending  to  show  the  origin  of 
the  fire.— Bennett  v.  Southern  By.-Cardina  Di- 
vision, 79  S.  E.  710. 

S  270  (W.Va.)  Evidence  of  a  physician's  gen- 
eral reputation  for  drunkenness  in  the  commun- 
ity is  admissible  as  tending  to  prove  that  the 
master  knew,  or  by  due  diligeuee  aboold  have 


knbwfi.  of  it— Ony  t.  Lanark  niel  Co.  79  S. 

B.  94L 

1 274  (8.CU  In  an  action  for  the  death  or  a 
locomotive  fireman,  who  was  killed  when  th« 

engine  was  derailed  at  a  burning  trestle,  n-i- 
dence  of  the  engineer's  reputation  for  careful- 
ness is  inadmissible.— Bennett  v.  Sontbern  Ky.- 
Carolina  Division,  79  S.  E.  710. 

S  276  (Va.)  Evident,  In  an  action  by  an  em- 
ploy^  for  injuries  sustained  while  engaged  in 
making  a  tramway  by  being  struck  hj  a  stump 
which  was  blown  out,  held  to  show  that  the 
occurrence  was  an  nnavoidable  accident. — ^Tel- 
tow  Poplar  Lumber  Co.  v.  Goble,  79  8.  E.  1036. 

S  278  (Ga.)  In  an  action  by  a  section  fore- 
man under  the  federal  Employers'  Inability 
Act  for  injuries  resulting  from  negligence  in 
the  operation  of  a  freight  train,  evidence  held 
insomcient  to  establish  negligence  on  the  part 
of  defendant — Louisville  &  N.  B.  Co.  t.  Kemp, 
79  S.  E.  568. 

S  278  (Va.)  The  evidence  must  show  more 
than  a  mere  probability  of  negligence  by  a  mas- 
ter.—Yellow  Poplar  Lumber  Co.  v.  Goble,  19 
S.  B.  1036. 

Evidence,  In  EUi  action  by  an  employ^  for 
Injuries  sustained  while  engaged  in  making  a 
tramway  by  being  strndi  by  a  stump  vbicb 
was  blown  out  held  to  show  that  defendant 
could  not  reasonably  have  anticipated  or  pro- 
vided against  the  occurrence.— Id. 

§  285  (Ga.App.)  In  ao  action  for  injuries  to  a 
blacksmith's  helper,  evidence  held  sufficient  to 
take  to  the  jury  the  questions  whetber  the 
piece  of  iron  that  struck  plaintiflTs  eye  came 
from  the  hammer,  or  from  the  anvil,  or  the  iron 
upon  which  he  was  working,  and  also  whether 
the  accident  was  cansed  by  a  defect  In  the 
hammer,  or  by  the  negligence  of  the  blacksmith, 
who  was  a  fellow  servant— Harvey  v.  Bome 
Scale  &  Mfg.  Co..  79  S.  E.  487. 

{ 285  (N.C.)  Evidence  held  to  make  question 
for  jury  as  to  whether  the  employer's  failure  to 
instruct  a  servant  was  tbe  cause  of  the  injury-.— 
Breeden  t.  Minneola  Ufg.  Co.,  70  S.  E.  9G0. 

1286  (N.C.)  Where  tliere  was  eridoiee  of 
employer's  negligence  as  cause  of  employes  In- 
juries, question  held  to  be  one  for  tbe  jur^, 
though  it  might  well  have  adopted  defendants 
view  that  the  injorr  was  caused  by  plaintifTs 
disobedience  of  orders.— Breedai  t.  Minneola 
Mfg.  Co.,  79  S.  E.  900. 

Evidence  hM  to  make  questions  for  jury  as 
to  whether  employ^  was  directed  to  cImd  ma- 
chine while  in  motion,  and  whether  he  was  fnr^ 
nished  a  safe  appliance.— Id. 

S  286  (Ya.)  Defendant's  negligence  in  exposing 
deceased  to  risks  different  from  those  incident 
to  bis  employment  and  for  whicb  he  was  un- 
fitted because  of  his  lack  of  experience  hetd 
for  the  Jury. — Powhatan  Lime  Co.  v.  Affleck's 
Adm'r,  79  S.  E.  1054. 

8  289  (Ga.App.)  In  a  fireman's  action  for  in- 
juries received  in  jumping  from  his  engine  in 
an  emergency,  tbe  question  whetber  the  eir- 
cumstancea  justified  plaintiff  in  jumping  for 
his  own  safety  was  fov  tfae  jniy.— Charleston  ft 
W.  a  B.  Go.  T.  Brown,  79  S.  E.  932. 

fi  289  (Ta.)  Where  it  appeared  that  tfae  east 
side  of  a  track  where  a  servant  was  killed  was 
a  dangerous  place  in  wbldi  to  pat  an  inexpe- 
rienced minor  to  work,  that  west  side  was 
reasonably  safe,  and  that  he  had  been  warned 
not  to  work  on  tbe  east  side,  the  question  of 
his  contributory  negligence  was  for  the  jury. — 
Powhatan  Lime  Co,  v.  Affleck's  Adm'r,  79  S. 
E.  1054. 

{291  (Ga.)  In  an  action  nnder  the  federal 
Employers'  Liability  Act  for  injuries  to  an 
employ^  it  is  error  to  give  in  diarge  to  tbe 
jury  the  provisions  of  the  state  statute,  rais- 
ing a  presumption  against  defendant  upon  proof 
of  injuries  by  the  running  of  its  loc<»notives  or 
cars.- Louisville  ft  N.  B.  Co.  T.  Kemp^  79  S. 
BL  008.  t 
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S  297  (N.C.)  Where  the  qaeetioii  of  vbether 
the  master  bad  given  orders  which  caused  tiie 
accident  was  submitted  to  the  jury,  a  finding 
that  tiie  master  was  not  negligent  must  neces- 
sarily have  determined  that  no  order  was  giren. 
and  the  a^ant  cannot  reoover.— Bird  t.  Bell 
Lmaber  Co.,  79  S.  B.  448. 

IV.  lilABILrnES  FOB  IKJtTRIEfl  TO 
THIBD  PEHSOm. 
(A)  Aeta  or  OmiuiOMi  of  flerramt. 

i  302  (W.Va.)  A  garage  keeper  cannot  leave 
the  garage  solely  in  the  hands  of  a  servant,  and 
claim  that  the  latter's  negligence  in  releasing  a 
car  to  wt  without  authority  from  the  owner  is 
beyond  the  acope  of  bia  employment~McLain 
T.  West  Vliginia  Antomobile  Co..  79  S.  B.  7S1. 

MEASURE  OF  DAMAGES. 

See  Damages,  §S  97,  100. 

MECHANICS'  LIENS. 

See  ^ipeal  and  Bkror,  {  1066;  Statotes,  |  4a 

H.  RIGHT  TO  I.IEN. 
(C)  Agreement  or  Consent  of  Owner. 

J  7)  (W.Ta.)  Where  a  husband  contracts  in 
his  own  name  with  his  wife's  knowledge  for  a 
building  on  her  land,  she  will  be  presumed  to 
have  constituted  him  her  agent,  and  her  prop- 
erty is  liable  to  a  mechanic's  lien.— MUligan  v. 
Alexander,  79  8.  E.  665. 

(H)  8n1>ooBtraetora    and  Contraetora* 
Workmen  nnd  Haterlnlmen. 

S  100  (W.Va.)  Under  Code  1906,  c.  76,  {  5.  the 
owner  may,  by  recording  the  principal  contract, 
limit  his  liabilttles  under  the  contract  to  the 
amount  of  the  contract  price,  and  such  aniount 
may  include  any  payment  under  the  contract, 
made  when  no  incipient  or  perfected  right  to  a 
lien  existed  for  materials  fumiahed  bnore  the 
payment.— Collins  v.  Board  of  Trustees  of  Davis 
and  Elkins  College,  79  S.  E.  10. 

When  a  building  contract  la  recorded,  one 
famishing  labor  or  material  to  the  principal 
contractor  or  bis  subcontractor  must  take  no- 
tice of  the  times  of  payment  and  the  amount  of 
the  contract  price,  and  payments  made  under 
the  contract  before  the  furnishing  of  labor  or 
material  must  be  deducted  in  determining  the 
amount. of  the  contract  price  availaUe  for  pur- 
poses of  lien. — Id. 

I  105  (W.Va.)  A  subcontractor,  in  the  sense 
of  one  to  whom  a  specific  portion  of  the  work 
is  sublet  by  the  principal  contractor,  is  entitled 
to  a  lien  under  Code  1006,  c.  75,  8  3,  providing 
that  every  materialman,  laborer,  mechanic,  or 
other  person  performing  labor  or  furnishing  ma- 
terial under  a  contract  with  the  principal  con- 
tractor or  his  subcontractor  shall  nave  a  lien. — 
ColUna  T.  Board  of  Trustees  of  Davis  and  El- 
kins College,  79  S.  E.  10. 

f  113  (W.Va.)  The  mechanic's  lien  law  (Code 
1906,  c.  75)  gives  a  direct  lien  to  subcontractors 
and  materialmen,  and  no  notice  to  the  owner  in 
advance  of  the  performance  of  labor  or  filr- 
niahing  of  material  la  necessary  in  order  to  pre 
vent  payment  by  the  owner  to  the  principal  con- 
tractor.— Collins  V.  Board  of  Trustees  of  Davis 
and  Elkins  CoUege,  79  S.  E.  10. 

SI  15  (W.Va.)  Under  the  mechanic's  lien 
law,  payment  by  the  owner  to  the  principal  con- 
tractor is  no  defense  against  a  lien  for  labor  or 
material  furnished  prior  to  the  payment. — Col- 
lins V.  Board  of  Trustees  of  Davis  and  Elkins 
College,  79  S.  B.  10. 

m.  PROCEEDINGS  TO  PERFECT. 

§  118  (N.O)  Under  Kerisal  1905,  |§  2019, 
2Xmit  and  2021^  where  neither  a  contractor  nor 
materialmen  gave  any  notice  to  the  owner  of 
the  materialmen's  elalma  nntil  after  tiie  last 


payment  by  the  owner  to  the  contractor,  such 
claims  were  not  a  lien  on  the  property.— <)rinoco 
Supply  Co.  V.  Masonic  &  Eastern  Star  Home, 
79  S.  E.  964. 

I  132  (N.C.)  Revisal  1905,  (  2028.  as  amended 
by  Pub.  Laws  1909.  a  32,  regalres  ttie  filing  of 
notice  of  lien  within  6  months  to  protect  tiie  ma< 
terialman  against  a  purchaser  for  value  without 
notice,  though  he  may  file  it  within  12  months  aa 
against  purchasers  witb  notice.— Baeford  Lum- 
ber Co.  V.  Bockfiah  Trading  Co.,  79  S.  E.  027. 

IV.  OPERATION  AND  EFFECT. 

(B)  Property,    IQxtates,    and    Rights  Af- 

feeted. 

S  183  (Qa.App.)  Where  materials  are  furnish- 
ed for  the  improvement  of  two  pieces  of  real 
estate  under  a  single  contract  with  the  .owner, 
and  a  iien  therefor  is  filed  in  compliance  witb 
Civ.  Code  1910,  S8  3352,.  3363,  the  Hen  attaches 
to  both  pieces  of  property,  and  it  is  immaterial 
for  which  piece  the  last  item  of  material  was 
furnished.— Lyon  v.  Oedartown  Lumber  Co-  79 
S.  E.  236. 

'  S  I9i  (Ga.)  The  words  "true  owner,','  as  used 
in  Civ.  Code  1910,  {  3352,  providing  for  liens 
of  materialmen,  include  the  owner  <rf  a  lease- 
hold estate;  and  hence  the  Hens  therein  pro- 
vided for  may  attach  to  the  interest  of  a  lessee, 
who  has  an  estate  for  years,  subject  to  the  con- 
ditions of  the  lease. — James  G.  Wilson  Mfg.  Co. 

V.  Chamherlin-Johnson-Da  Bose  Co.,  79  S.  E. 
465. 

Where  in  1910  a  private  corporation  leased 
certain  lots  for  21  years,  with  the  right  to  sub- 
let, agreeing  to  pay  a  certain  annual  rental, 
make  certain  bnilding  improvements,  keep  the 
buildings  insured,  and  to  return  the  premises 
in  good  condition  at  the  expiration  of  the  lease, 
held,  that  the  lessee  had  an  estate  for  years,  to 
which  a  materialman's  Hen  could  attach,  sub- 
ject to  tin  conditions  of  the  lease.- Id. 

VI.  WAITER,  DISOHARGE.  RSUBAUL 

AMD  SATUFAOTldir. 

(A)  Waiver  of  BJarkt  «•  Lien. 

S2I0  (N.C.)  Extending  the  time  of  payment 
to  the  owner  does  not  waive  a  mechanic's  lien, 
unless  the  time  is  extended  by  agreement  beyond 
that  allowed  for  enforcing  the  lien.— Baeford 
Lumber  Co.  t.  Bockfish  Trading  Co.,  79  8.  B. 
627. 

Tn.  ENFORCEMENT. 

1 253  (Ga.)  Want  of  tiUe  in  defendant  to 
premises  on  which  a  materialman's  lien  is  claim- 
ed, and  alleged  title  in  a  third  person  not  a 
party  to  the  suit,  constitute  no  bar  to  an  action 
to  foreclose  the  lien.— James  G.  Wilson  Mfg.' 
Co.  V.  Chamberlin-Johnson-Du  Bose  Co.,  79  S. 
E.  465. 

S  279  (N.C.)  One  claiming  to  have  purchased 
land  charged  with  a  mechanic's  lien  witbont  no- 
tice thereof,  has  the  burden  of  proof  that  he  is 
within  the  proviso  of  Revisal  1905.  {  2028,  as 
amended  by  Pub.  Laws  1909,  c  32,  requiring 
notice  of  Uen  to  be  filed  within  12  montlis  after 
furnishing  the  materials,  provided  that  as  to 
the  rights  of  a  purchaser  without  notice  the 
notice  of  lien  must  be  filed  within  6  months.— 
Baeford  Lumber  Co.  v.  Bockfish  Tradizig  Go,, 
79  S.  B.  627. 

S28i  (W.Va.)  (Proof  that  a  wife  was  fre- 
quently present  with  her  husband  while  a 
building  was  being  erected  on  her  land  under  a 
contract  with  him,  and  made  suggestions  aa  to 
the  bnilding,  ia  sufficient  evidence  of  consent  to 
ita  erection.— Hilligan  v.  Alexander,  79  S.  B. 
666. 
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MEMORANDA. 

8m  Frandfl,  Statute  of,  |  104;  Inmranoe,  | 
182;  WitnesBH.  1 265. 

MENTAL  CAPACITY. 

See  Deeds,  §  68. 

MENTAL  SUFFERING. 

See  Carriers,  |  819. 

MERGER. 

See  Corporations,  |  608 ;  Deeds,  |  166. 

MINES  AND  MINERALS. 

See  Action,  SS  3S,  60;    Appeal  and  Error,  { 
1073:  Aasigoments,  {|  20,  120;  Boundaries, 

J8 :  Bvidenn,  |  441;  Prohibition:  Taxation, 
466;  Tenancy  in  GonuiioD,  K  15.  45,  49. 

a.  XITLEt  CONVEY AHGEB,  AKD 
CONTRACTS. 

(A)  Rlarbta  KBd  Repaedles  of  Ow»er«. 

S49  (Va.)  Where  defendants  and  their 
Srantors,  since  1880,  tiad  held  possession  under 
a  deed  purporting  to  convey  the  entire  fee  with 
covenantB  of  general  warranty,  which  deed 
Constituted  color  of  title,  they  acquired  title  to 
the  surveys  and  to  the  anderlying  minerals  by 
adverse  possession  as  against  claimants  under 
a  prior  deed  of  an  undivided  mineral  interest 
In  the  land  from  the  conunonjtrantor.— Titginia 
Coal  &  Iron  Co.  t.  Hylton,  79  S.  IL  837. 

(B)  Con7er«nces  in  Oenentl. 

I S5  (N.C.)  A  conveyance  of  all  the  marl  and 
other  fossil  deposits  under  the  grantor's  land 
Aeld  a  conveyance  of  the  same  in  fee  and  not  a 
mere  license,  revocable  at  the  pleasure  of  the 
grantor  or  ezpiriog  at  the  grantee's  death.— 
Outlaw  V.  Gray,  79  S.  E,  676. 

The  minerals  beneath  the  aurface  of  land  may 
be  conveyed  in  fee  separate  from  Uie  surface  of 
the  land. — Id. 

1 55  (Ta.)  The  general  owner  or  owners  of 
land  may  grant  all  the  minerals  in  the  land  or 
any  particular  species  of  them  and  retain  own- 
ership of  the  surface,  or  vice  versa. — Virginia 
Coal  &  Iron  Co.  v.  Hylton,  79  S.  B.  337. 

g55  (W.Va.)  Where  there  is  a  substantial 
quantity  of  coal  in  the  land,  the  grantee  of  coal 
in  place  cannot  rescind  the  sale  merely  because 
the  coal  area  is  not  as  large  as  anticipated.— 
Light  V.  R  M.  Grant '&  Co.,  79  S.  E.  1011. 

The  grantee  of  coal  in  place  cannot  rescind 
because  of  nonexistence  of  a  particular  coal 
^ein  or  measure  in  the  land.— Id. 

In  case  of  a  deficiency  in  the  quantity  of  coal 
or  land  sold  by  the  acre,  the  grantee  may  have 
an  abatement  from  the  unpaid  price  or  a  re- 
covery of  purchase  money  paid.— Id. 

A  deed  to  coal  in  place  conveying  a  certain 
number  of  acrea  of  coal  in  consideration  of  a 
sum  of  money  which  is  an  exact  multiple  of 
the  number  of  acres  specified  is  ambiguous  on 
its  face  as  to  whether  it  la  a  sale  by  the  acre 
or  a  sale  in  gross. — Id. 

A  deed  to  coal  in  place  construed  in  the  light 
of  the  circumstances  of  its  execution,  and  the 
Bubseqaent  condoct  of  the  parties  heJd  to  be  a 
contract  of  sale  of  ooal  by  the  acre.— Id. 

(C)  L««a«ii,  Ueenses,  mnd  Contract*. 

1 62  (Va.)  Where  certain  land  was  leased 
for  the  purpose  of  mining  coal  and  manufactur- 
ing coke  thereon,  the  lessee  could  construct  cer- 
tain buildings  for  the  future  use  of  its  em- 
ployes and  lease  those  buildings  to  another 
company  pending  such  future  use  without  ac- 
counting to  the  lessor  for  tiie  rent.— iStonegap 
Colliery  Co.  t.  Kelly  &  Vicars,  79  S.  B.  841. 

Where  a  lease  of  premises  Umita  the  use  to 
coal  mining,  tlie  right  to  use  Oio  premises  in 


all  ways  which  are  customary  in  carr:;ring  on 
those  operations  is  necessarily  inddentu  to  the 

lease.— Id. 

Where  a  company  leasing  premises  for  coal 
mining  purposes  required  the  lessors  to  pnr- 
chase  and  bidnde  in  the  lease  adjacent  tracts 
upon  which  there  was  ndther  coal  nor  timber, 
that  fact  is  an  indication  that  it  was  not  tbe 
intention  of  the  parties  to  limit  the  use  of  the 
leased  premises  to  strictly  mining  operations. 
-Id. 

S70  (W.Va.)  Under  a  mining  lease,  which 
s[tecifically  described  the  property  leased  and 
reserved  to  Hie  owner  of  an  interest,  a.  5  per 
cent,  interest  in  the  "property  or  lease  herein 
demised,  contracted,  and  described,"  which  in- 
terest should  be  held  in  paid-up  and  nonassessa- 
ble stoc^  in  the  lessee's  company,  evidenced  by 
5  per  cent,  of  every  issue  of  capital  stock,  such 
owner  was  entitled  to  5  per  cent  only  of  the 
stock  issued  under  antiiority  vested  in  the  com- 
pany at  tbe  time  of  contract,  and  not  to  any 
part  of  stock  issued  under  authority  snbsequeot- 
ly  acquired,  after  tbe  company  had  aoquired 
valuable  mining  property  other  than  that  cov- 
ered by  the  lease.— Taylor  t.  BofEalo  Collieries 
Co.,  79  8.  E.  27. 

1 77  (W.Va.)  An  oil  and  gas  lease  binding 
the  lessee  to  drill  within  a  certain  period  or 
make  periodical  payments  of  rent,  containing 
no  clause  of  forfeiture,  can  be  terminated  only 
by  surrender,  abandonment,  or  expiration  of 
the  term.— Reserve  Gas  Co.  t.  Carbon  Black 
Mfg.  Co.,  79  a  B.  1002. 

S8I  (W.Va.)  Where  an  oil  and  gas  lease 
guarantees  to  the  lessor  the  payment  of  rrats] 
and  a  supply  of  gas,  he  is  entitled,  both  at  com- 
mon law  and  under  the  express  provisions  of 
Code  1906,  c  62d,  to  recover  for  injury  to  the 
well  from  the  percolating  of  water  into  tbe  gas- 
bearing  sand  from  an  abandoned  well,  which 
the.  defendant  owner  has  failed  to  plug  as  re- 

auired  by  such  statute. — Atkinson  v.  Virginia 
41  &  Gas  Co..  79  S.  £1  647. 
Where  an  oil  and  gas  well  is  damaged  from 
percolating  water  due  to  tbe  failure  of  the 
owner  of  an  abandoned  well  on  adjacent  land 
to  plug  same,  the  owner  of  the  injured  well 
may  recover  damages  therefor,  though  he  has 
leased  the  well  and  received  no  rentsl  therefor. 
-Id. 

m.  OPERATION  or  MnrBs,  qvab. 

RIES,  AND  WEIX8. 

(A)  ItatHtwr  lUvvlatloM. 

S  94  (W.Va.)  The  declaration  in  an  action  for 
the  penalty  provided  by  Code  1906,  c.  79,  1 
7,  for  the  unlawful  mining  and  removing  of 
coal  within  Sve  feet  of  complainant's  proper^ 
line  need  not  be  in  tbe  exact  words  of  the  stat- 
ute but  is  sufficient  where  it  avers  the  wrong 
in  language  legally  the  equivalent  of  the  tcrm:^ 
of  the  statute.— Selvey  v.  Grafton  Coal  &  Coke 
Co.,  78  S.  E.  650. 

Under  Code,  c  13.  S  17.  cl.  15,  providing 
that  the  word  "land'*  includes  hereditaments 
and  rights  thereto  and  interests  therein,  except 
chattel  interests,  in  an  action  for  the  penalty 
provided  by  Code  1006,  c.  79,  S  7,  for  unlawful 
mining,  evidence  that  plaintiff  owns  coal  under 
the  land  Is  not  at  material  variance  with  an 
averment  that  he  owns  tibe  "land." — Id. 

In  an  action  for  the  penalty  provided  b? 
Code  1906,  c.  79.  i  7.  for  the  unlawful  min- 
ing and  removing  of  coal,  it  is  not  necessary  to 
prove  damages  or  special  injury ;  tbe  amount  of 
recovery  being  prescribed  by  the  statute.— Id. 

Declaration,  in  an  action  for  the  penalty  pro- 
vided by  Co*  1906.  c.  79,  S  7.  for  unlawful 
mining,  hel4  not  defective  for  failure  to  allege 
tbe  manner  in  which  the  coal  was  nnlawfolly 
removed.- Id. 
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MISREPRESENTATION. 

8m  Inramwe,  i|  25a-289,  877. 

MISTAKE. 

See  Appeal  and  EIrror,  S  1024;  Attachment,  S 
91;  Judgment,  S  334;  Nev  TriaJ,  S  91; 
PaTment;  Reformation  of  Instruments;  Yen* 
dor  and  Purchaser,  §  334. 

MODIFICATION. 

See  Appeal  and  Error.  8  1149* 

MONEY  RECEIVED. 

See  Principal  aud  Agent,  §  184. 

S  14  (Oa.App.)  One  defendant  corixjratloQ 
cannot  be  bela  liable  for  an  agnegate  amount 

of  money  received  separately  Dy  several  de- 
fendants, where  the  other  defendants  were  not 
acting  as  its  agents. — Great  Bontbem  Actddent 
&  FideUty  Co.  v.  Quthrie,  79  S.  S.  162. 

MOOT  QUESTIONS. 

See  Habeas  Corpus,  §  113. 

MORPHINE. 

See  Criminal  Law,  18  762,  763,  764.  IITL 

MORTGAGES. 

See  Appeal  and  Error,  88  1039.  1066;  Building 
and  Loan  Associations,  S  32;  Chattel  Mort- 

rges;  Corporations,  |§  470,  480;  Divorce, 
206;  Evidence,  8  271;  Executors  and  Ad- 
ministrators, 8  402 j  Homestead,  8  US ;  Jus- 
tices of  the  Peace.  8  197 ;  Life  Estates ;  New 
Trial,  8  68;  Payment,  8  88;  Usury,  8  127; 
Vendor  and  PordiaBer,  8  197. 

m.  OOKSTBITGTION  AHS  OPERA- 
TION. 

(B)  Parties  «na  Debt*  or  Uftlttlltlea  Se- 

8114  (Ga.App.)  Under  Civ.  Code  1910,  8 
8^7,  requiring  a  mortgage  to  specify  the  debt 
secured,  a  mortgage  reciting  that  it  was  given 
for  a  note  and  "such  future  advances"  as  may 
be  made  during  a  given  year  is  valid  only  as 
security  for  tne  note. — Benton-Sfaingler  Qo.  v. 
Hills,  79  S.  E.  75S. 

(D)  Lien  ud  Prloritr. 

8  )83  (Ga.)  A  mortgagee,  who  accepts  a  mort- 
gage note  wnicb  expressly  states  that  the  mort- 
gage is  a  second  mortgage,  is  estopped  to  deny 
the  validity  of  the  first  mortage. — Setze  v. 
First  Nat  Bank  of  Pensacola,  Fla.,  79  a  B. 
B40. 


T.  ASUOnCEirT  OF  MORTOAOB  OB 
DEBT. 

8  235  (Ga.)  Under  the  remedial  act  (Acts 
1899,  p.  90;  Civ.  Code  1910.  §8  3345-^7) 
relative  to  the  transfer  of  mortgage  notes  and 
liens,  construed  In  connection  with  Oiv.  Gode 
1910,  8|  4273.4276,3346,  relative  to  transfer  of 
notes  and  mortgages,  the  simple  indorsement  of 
the  name  of  the  payee  in  a  mortgage  note  pay- 
able to  order,  on  the  back  thereof,  transferred 
the  note  and  lien.— Setie  v.  First  Nat.  Bank 
of  Pensacola,  Fla.,  79  8.  D.  S40. 

XX.  F0BE0I.08TOE  BT  BnROISE  OF 
POWER  OF  SAXJl 

8  338  (N.C.)  Where,  in  an  action  for  an  ac- 
counting to  ascertain  the  amount  due  under  a 
deed  of  trust,  plaintiff  admitted  there  was  due 
^36,  the  court  could  require  the  payment  by 

SlaintiS  of  the  amount  so  admitted  as  a  con- 
ition  of  enjoining  a  sale  under  the  deed  of 
trust— Bonner  t.  Rodman,  79  8.  B.  271. 


Z.  FOBEOLOSUBB  BT  AOTIOB. 
(fi)  Blvlit  to  Foreoloee  and  Defenaei. 

8412  (Ga.)  There  can  be  but  one  foreclosure 
of  a  mortgage.— Strickland  v.  Lowry  Nat  Bank, 
79  S.  B.  639. 

8417  (Ga.)  Where  the  administrator  of  a 
mortgagee's  estate  fully  administered  the  same, 
and  delivered  the  mortgage  to  plaintiff  as  part 
of  his  interest  therein,  and  the  only  other  per- 
son having  an  interest  in  the  mortgage  relin- 
quished to  him,  held,  that  plaintiff  had  a  perfect 
equitable  title  to  the  mortgage,  oititling  nim  to 
enforce  the  same,  though  the  administrator  had 
not  assigned  it  to  him  in  writing. — ^Mongbon  v. 
Masterson,  79  S.  B.  56L 

(D)  P«vtlM  wad  ProMU.  - 

i  427  (Ga.)  There  could  ordinatily  be  no  fore- 
closure of  a  oommon-Iaw  mortgage  conveying 
title  as  security,  unless  all  the  parties  entitled 
to  the  mortgage  money  were  before  the  court — 
Strickland  v.  Lowry  Nat  Bank,  79  S.  B.  689. 

1427  (Ga.)  The  petition  in  an  action  to  fore- 
close a  mortgage  Itetd  not  demurrable  on  the 
grotmds  that  it  was  not  brouzht  by  an  ad- 
ministrator of  the  mortgagee,  toat  a  personal 
representative  of  the  deceased  sister  of  plaintifF 
was  a  necessary  party,  or  that  ,ber  husband 
should  have  been  joined  as  a  par^  plaintifl.— 
MooghoB  T.  Masterson,  78  S.  U.  661. 

(F)  PleaAlBs  tmA  IDvldeaee. 

8458  (Ga.)  In  a  mortgage  foreclosure  pro- 
ceeding, special  demurrers  based  on  the  ground 
that  no  copy  of  the  mortgage  or  the  record  in 
a  former  litigation  was  attached  to  the  petition 
held  sufficiently  met  by  amendment— Moujrhon 
V.  Masterson,  79  S.  B.  661. 

8  458  (Ga.App.)  An  afiBdavit  of  Illegality,  Pled 
by  defendant  in  a  mortgage  foreclosure  proceea- 
ing,  IS  amendable  as  are  ordinary  pleas.— Ben- 
tou-Shingler  Co.  t.  Mills,  79  S.  B.  755. 

(G)  InJnnetlOK  mnd  Reeelver. 

8  468  (Ga.)  Under  Civ.  Code  1910,  8  5477,  a 
receiver  will  not  ordinarily  be  appointed  for 
mortgaged  property  where  the  security  is  not 
inadequate  or  the  mortgagor  insolvent — Plant- 
ers' Oil  Mill  V.  Carter.  78  S.  E.  1120. 

That  a  mortgagor  failed  to  keep  the  property 
Insured  aa  required  by  the  mortgage  held  not 
ground  for  the  appointment  of  a  receiver,  when 
pe  mortgage  provided  that  the  mortgagee  could 
nave  the  property  insured  and  include  the  pre- 
miums in  the  mortgage  debt — Id. 

Conditional  granting  of  application  for  an 
injnnction  and  a  receiver  In  fore'closure  held  er- 
ror, where  the  value  of  the  mortgaged  property 
was  largely  in  excess  of  the  mortgue  debt  in- 
cluding taxes  and  insurance.— Id. 

MOTIONS. 

See  Continuance;  Execution,  88  167-in.  483: 
New  Trial,  88  114-168;  Pleading,  88  860. 

MOTIVE. 

8ee  Habeas  Corpus,  8  92;  Homicide,  8  144. 

MULTIFARIOUSNESS. 

See  Action,  8  BO;  Bqoity,  8S  148,  226;  Plead- 
ing, 8  64. 

MUNICIPAL  CORPORATIONS. 

See  Adverse  Possession,  I  10:  Appeal  and  Er- 
ror, 8  170:  Arrest,  8  63;  Counties;  Criminal 
Law,J8  88,  393;  Damages,  j  216;  Drains,  j 
13  :  Eminent  Domain,  |f  2,  69,  101,  136,  167, 
203.  238;  Bxecution,  j  167;  Health,  8  16; 
Injunction,  »  77.  85;  Mimdamus,  8  73:  Nni- 
sance,  8  6;  Railroads,  88  94,  86;  Schools  and 
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Sehnd  Districts;  Street  BaUroods;  Tele- 
paphi  aod  Telephones,  I  S3 ;  Theaters  and 
Shows,  i  1;  Waters  luid  Water  Courses,  | 
180. 

n.  OO-VERinCENTAIi  POWEH8  AND 
FUKOTIOKS  IN  OENEaAI.. 

S  87  (N.C.)  Cities  and  towns  have  only  socb 
powers  and  capacitieB  as  have  been  conferred 
upon  them  by  law.— Board  of  Com'rs  of  Vance 
County  T.  Town  of  Henderson,  79  S.  E.  442. 

{  63  (Ga.App.)  A  city  official's  exercise  of  the 
discretion  conferred  upon  bim  by  a  city  to 

frant  or  refuse  an  application  of  a  citisen  to 
eep  cattle  within  the  corporate  limits  will  not 
be  interfered  with  by  the  courts  unless  arbi- 
trarily  abused. — Thorpe  t.  City  of  Savannah, 
79  S.  E.  949. 

nr.  PBOOEESiiroB  of  ooitnoiii  ob 

OTHER  OOVERNINQ  BOBT. 

(B)  Ordlnaaces  and  By-lAws  la  Ocaeral. 

{  120  (S.C.)  In  constnitns  a  municipal  ordi- 
nance the  court  must  bear  in  mind  the  law  and 
policy  of  the  state  upon  the  same  subject  and  if 
possible  construe  them  so  that  there  will  be  no 
confiict— City  of  AadenNn  t.  Fant  79  B.  B. 
641.  . 

OFFIOEBff.  AOEim,  AMD  EK- 

(A)  Hanictpal  Ottlceira  la  Oeaeral. 

S  142  (Ga.App.)  The  solicitor  of  the  city  court 
of  the  city  of  Jefferson,  and  the  clerk  of  the 
superior  court  were  not  disqualified,  under  Giv. 
Code  1910,  S  258,  prohibiting  the  holding  of 
two  civil  offices  under  the  state  government,  to 
serve  as  members  of  the  city  council. — Phillips 
V.  City  of  Jefferson,  79  S.  E.  222. 
Municipal  ofScers  are  not  "civil  officers"  of 
the  state  within  Civ.  Code  1910.  {  258,  dis- 
qualifying persona  holding  any  office  of  profit 
or  trust  under  ttie  goTemment  of  the  state 
from  holding  any  other  civil  office  therein.— Id. 

(B)  Hvaloipal   D«partmeats   aad  Ofllcers 

Thereof. 

S  184  (Qa.App.)  Act  Aag.  11,  1908  (Acts 
1908,  p.  909),  did  not  revive  Act  1883  (Acts 
1883,  p.  443)  §  77,  making  the  term  of  a  police- 
man two  years,  unless  removed  for  cause,  and 
creating  a  new  charter  for  the  city  of  Rome; 
the  broad  provisions  of  the  amendatory  act  be- 
ing inconsistent  with  the  limitation  of  power 
prescribed  in  Acts  1883,  p.  448,  g  77.— Lumpkin 
V.  City  of  Rome,  79  S.  E.  l&S. 

S  185  (Ga.Apn.)  Under  Act  Aug.  11,  1908 
(Acts  1008,  p.  909}  I  11.  the  mayor  and  council 
have  power  to  appoint  bolicemen  and  fix  their 
salaries  and  terms  of  office,  and  to  remove  any 
policeman  at  pleasure,  and  can  remove  a  police- 
man appointed  by  the  board  of  police  commis- 
sicoierB  for  a  fixed  term,  under  author!^  of  Act 
Aug.  20,  1006  (Acts  1^06,  p.  1014).— Lumpkin 
T.  OltT  of  Borne.  79  S.  E.  1^. 

VI.  PBOPEKTT. 

i  225  (N.G.)  Where  a  municipal  corporation 
built  a  market  hobs^  ejnd  placed  narrow  raised 
runways  in  bont  of  the  doors  of  the  various 
market  stalls,  against  which  runways  the  carts 
were  backed  up,  the  runways  were  not  public 
walks,  but  were  subject  to  sale  by  the  city. — 
City  of  Raleigh  v.  Durfey,  79  S.  E.  434. 

Objecting  owners  acquired  no  property  in  the 
walks,  such  walks  not  being  sidewalks,  al- 
though occasionally  used  by  pedestrians  for 
passing  and  repasBing. — Id. 

The  Legislature  may  authorize  a  municipality 
to  convey  the  sidewalks  around  a  plot  of  land 
owned  by  the  city,  though  such  sidewalks  have 
become  public  ways  by  prescription.~Id. 

Owners  of  land  across  the  street  firom  a  rec- 
tangular blodc,  which  had  been  used  tor  a  market 
house,  liave  no  pecuniary  interest  In  sidewalks 


around  such  market  house  which  win  prcTent  a 
conveyance  of  the  markethoose  rite,  including 
the  walks,  which  the  mnnidpality  la  authotixeo 
to  convey.— Id. 

IX.  PTTBUO  IMPBOTBBCEBTS. 

(A)  Power    to    Hake    ImproveaieBta  or 

Graat  Aid  TkereCor. 

S  269  (Ga.)  Under  Code  of  City  of  Atlanta  of 
1910,  p.  359,  S  340,  the  city  is  authorized  to 
repave  sidewalks  when  they  become  bo  worn 
and  defective  a.*  to  i>e  no  longer  usefuL — Wal* 
lace  V.  City  of  Atlanta,  79  S.  E.  554. 

S27I  (Qa.)  Where  a  municipal  charter  con- 
ferred power  to  preserve  the  health,  and  good 
order  of  the  community,  make  contracts,  ac- 
quire and  hold  real  property,  etc.,  it  aatboriz- 
ed  ttie  city  to  establish  and  construct  a  water- 
works system.— Hall  v.  City  of  Calboao,  T9 
8.  E.  533. 

{  277  (Ga.)  Wheri  a  dty  bad  charter  power 
to  estaUish  a  waterworks  system,  and  it  was 
necessary  to  go  beyond  its  corporate  limits  to 
obtain  a  supply,  a  contract  to  use  a  spring  of 
a  private  property  owner  outside  the  city  limits 
was  not  ultra  vires.— Hall  t.  City  ai  CaUuNUL 
70  S.  E.  63S. 

(B)  PrellmiaarT'   Proeeedlavs    aaA  Ordi- 

aaaees  or  Reaolatloas. 

I  292  (Ga.)  The  written  petition  provided  for 
by  Code  of  City  of  Atlanta,  i  346,  par.  3.  and 
required  to  tiave  the  approval  of  the  diief  of 
construction,  is  not  a  prerequisite  to  the  exer- 
cise of  power  by  the  dty  to  oxier  a  repave- 
ment  of  a  sidewalk.- WalUce  T.  City  of  Atlan- 
ta, 79  S.  E.  554. 

i  294  (Ga.)  Code  of  City  of  Atlanta  of  1910. 
g  347,  requiring  the  pubucation  of  notice,  ap- 
plies only  where  a  street  is  to  be  paved,  and 
not  to  proceedings  for  the  repavement  of  a  side- 
walk.—Wallace  T.  City  of  Atlanta.  79  S.  E. 

(C)  Ooatvaots. 

1 376  (6a.App.)  That  a  municipality  £aila  to 
take  a  bond  from  a  contractor  i^rovidlng  for 
his  payment  for  materials  furnished,  as  re- 
quire by  the  act  approved  August  12,  1910 
(Acts  1910,  p.  86),  wlO  not  render  it  liable  for 
material  furnished  to  the  contractor  to  be 
used  in  construction  of  a  public  bnildinj;.— 
Woodward  Lumber  Co.  t.  Town  of  Grantrille. 
79  S.  B.  221. 

(F)  Klaforcemeat  of  Asaessaieats  aaA  Sye- 
elal  Taxes. 

1644  (Ga.)  Where  an  affidavit  of  illegality 
alleged  that  the  amount  was  excessive,  in  that 
certain  illegal  sums  had  been  included,  it  neces- 
sarily admitted  that  some  part  of  the  amount 
claimed  under  Acts  1911,  p.  109T  et  seq.  was 
due,  and  it  was  Inauffident,  in  ttie  absence  of 
an  allegation  that  the  correct  amounts  had  been 
paid  to  the  levying  officer.— Hardwick  v.  City 
of  Dalton.  70  S.  E.  653. 

An  allegation  in  an  affidavit  of  ille^ity  to 
prevent  rae  enforcement  of  a  street  improve- 
ment assessment  that  put  of  ttie  work  was  un- 
necessary held  insufficient,  in  the  absence  of  a 
further  all^tion  that  the  order  was  an  abuse 
of  the  discretion  of  the  mnnidpal  anthorities. 
-Id. 

X  POLICE  POWER  AND  BEOin.A- 
TIOM8. 

{A.}  Delesatioa*  EIxteat«  aad  Kxerelaa  of 
Power. 

1591  (Ga.App.)  In  tiie  eserdse  of  its  poUoe 
power  a  city  may  grant  to  a  dty  oflicor  the  dis- 
cretion to  permit  or  refuse  an  application  of  a 
citizen  to  keep  cattle  within  the  corporate  lim- 
its.—Thorpe  V.  City  of  Savannah,  79  8.  E. 
949. 

S  592  (Ga.App.)  A  munidpal  ordinance  which 
attempts  to  pnmdi  for  an  act  penalised  by  a 
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law  of  die  state  is  ToU-r-^Alexander  t.  Olty  of 
Atlanta,  79  8.  HL  17T. 

S  604  (Ga.Ap^)  An  ordinaBce  prescribing  the 
terms  upon  which  citisens  of  the  municipality 
shall  be  permitted  to  beep  cattle  in  a  city,  n 
a  lawful  exercise  of  the  city's  police  powers — 
Thorpe  v.  City  of  Savannah,  79  S.  E.  04ft 

§  623  (W.Va.)  Under  a  provision  of  tlie  diar- 
ter  of  the  city  of  Fairmont,  same  as  Oode  1906, 
c.  47,  1  28,  authorizing  the  council  to  abate  a 
nuisance,  it  may  abate  only  that  as  a  nuisance 
which  is  recognized  as  such  per  se,  or  brand- 
ed as'such  by  statute  or  ordinaace.— Parker  t. 
City  of  Fairmont,  79  S.  E.  660. 

The  city  of  Fairmont  had  no  power  under 
a  provision  of  its  charter,  the  same  as  Oode 
1906,  c.  47,  I  28,  authorizing  it  to  abate  a 
nuisance,  to  abate  the  production  and  emission 
of  smoke  from  the  plant  of  a  lawful  bnsiness, 
where  there  was  no  valid  ordinance  makii^ 
such  production  and  emission  unlawfol.— Id. 

S  623  (W.Va.)  Under  a  city  charter  giving  the 
council  power  to  abate  by  summary  proceedings 
whatever  in  the  opinion  of  the  council  is  a  nui- 
sance, the  council  may  abate  only  that  as  a 
nuisance  which  is  recognized  as  such  per  se  or 
branded  as  such  by  lawful  statute  or  ordinance. 
— Donohoe  v.  Fredlock,  79  B.  B.  736. 

(B)  TIol»tlOKB  and  BnforoemcBt  of  Reva- 
latlona. 

8  640  (Ga.App.)  In  a  prosecution  for  illegally 
keeping  intoxicating  liquors  for  sale,  the  mayor 
may  credit  one  witness,  in  preference  to  several 
who  contradict  such  witness,  regardless  of  any 
efforts  to  impeach  him.— Jones  v.  City  of  Gar- 
rollton.  79  S.  E.  683. 

f642  (Ga.App.)  A  reviewing  court  will  not 
pass  upon  the  credibility  of  witnesses  in  a  pro- 
secution for  illegally  keening  intoxicating  llq- 
uors  for  sale. — Jones  t.  City  of  Carrollton,  79 
S.  E.  583. 

1642  (Oa.App.)  Certiorari  lies  to  review  in 
the  superior  court  the  judgment  of  any  munici- 
pal or  mayor's  court.— Douthit  v.  City  of  Blue 
Itidge,  79  S.  E.  744. 

Where,  on  certiorari  to  the  mtmicipal  court, 
the  answer  of  the  magiBtrate  shows  that  ac- 
cused had  not  violated  a  city  ordinance  as  al- 
leged, conviction  was  nnauthorized,  and  certio- 
rari should  have  been  sustained. — Id. 

S  642  (Ga.App.)  Where  a  petition  for  certio- 
rari did  not  have  attached  thereto  either  a  cer- 
tified copy  of  the  bond  required  by  Civ.  Code 
1910,  §  5192,  or  a  certificate  that  such  bond 
had  been  filed,  and  it  appeared  from  the  petition 
that  the  bond  was  not  conditioned  as  required 
by  law,  certiorari  on  behalf  of  one  convicted  in 
&e  recorder's  court  was  properly  denied.— Gar- 
olis  T.  City  of  Atlanta.  79  S.  B.  752. 

ZZ.  USE  AND  BEOVULTIOM  OF  PUB- 
UO  PLACES,  PBOPEBTT, 
AND  WOBKS. 

(A)  BtTMta  aB«  Otlivv  PnliUe  Waya. 

§  655  (Ga.App.)  A  city  charter,  authorizing 
the  city  "to  open,  lay  out,  to  widen,  straighten, 
or  otherwise  change  streets,"  authorizes  the 
straightening  of  a  street  where  the  termini  re- 
main ttie  same,  and  the  distance  between  them 
ia  shortened.— Adair  v,  iSpellman  Seminary,  79 
S.  E.  589. 

{661  (N.C.)  Though  the  mile  square  upon 
which  toe  city  of  Raleigh  was  originally  lo- 
cated was  purchased  by  the  state,  and  lots  with- 
in that  district  were  sold  with  the  reservation 
to  the  state  of  the  title  to  the  streets,  the  con- 
trol of  the  city  over  such  streets  is  the  same  as 
in  other  cities,  except  perhaps  in  exceptional 
cases.— Moore  T.  Carolina  Power  A  Light  Co., 
79  S.  E.  596. 

1 663  (Ga.App.)  Where  a  public  street  has 
been  alundoned,  the  fee  in  the  soil  reverts  to  the 


owners  of  tiie  abatUag  lotAr-Adair  t.  Spellnuui 
Seminary,  79  B.  BioSe. 

S  663  (N.C.)  The  owner  of  property  abutting 
on  a  street  in  a  city  has  an  easement  or  proper- 
ty in  the  shade  trees  standing  along  the  side- 
walk in  the  street^  subject  to  the  right  of  the 
city  government  over  the  sane,  and  one  which 
the  law  will  protect— Moore  t.  Carolina  Power 
&  Light  Co.,  79  a.  E.  596. 

Where  an  electric  light  company'  authorized 
to  place  poles  and  wires  along  a  city  street 
invades  the  rights  of  an  abuttiug  owner  in  the 
trees  on  the  street  in  front  of  his  property, 
and  there  is  wantonness,  oppression,  or  bad 
motive,  the  abutting  owner  may  be  awarded 
punitive  damages. — Id. 

Where  an  abutting  owner  is  damaged  by  an 
electric  light  company  cutting  off  limbs  of  the 
trees  standing  In  a  city  street  in  front  of  his 
property,  he  is  entitled  to  damages  for  the  de- 
terioration, if  any.  In  the  value  of  his  property, 
though  the  trimming  was  done  in  a  skillfui  man- 
ner, as  cutting  the  limbs  in  a  negligent  manner 
would  simply  have  added  to  the  damages.— Id. 

8667  (W.Va.)  A  private  awning  erected  over 
a  public  street  without  lawful  authority  is  a 

{lubllc  nuisance  though  it  does  not  materially 
nterfere  with  public  travel.— Davis  v.  Spragg, 
79  S.  E.  652. 

1 669  (W.Va.)  An  abutting  owner  has  a  spe- 
cial right  of  access  to  a  highway  and  to  light, 
air,  and  view  therefrom  regardless  of  the  own- 
ership of  the  fee  in  the  highway.— Davis  v. 
Spragg,  79  S.  B.  652. 

§  678  (N.C.)  The  city  of  Baleigb,  for  the  pur- 
pose of  its  government  and  management,  may 
in  its  discretion  cut  down  or  trim  up  trees  bor- 
dering the  streets  in  the  district  wherein  title 
to  the  trees  is  in  the  state,  and  cannot  be  re- 
strained, except  in  case  of  willfulnesa  or  oppres- 
sion.—Moore  V.  Carolina  Power  &  Light  Co.,  79 
S.  E.  696. 

8§  680,  681  (N.C.)  A  city  cannot  transfer  Its 
right  of  control  over  shade  trees  standing  along 
the  edge  of  its  streets  to  an  individual  or  to 

auasi  public  corporation  such  as  an  electric 
ght  company,  which  is  authorized  to  use  tiie 
streets, — Moore  v.  Carolina  Power  &  Light  Co., 
79  S.  E.  596. 

88680,681  (W.Va.)  Where  the  council  of  a 
city  attempts  to  permit  the  permanent  occupa- 
tion of  its  public  streets  for  private  purposes 
without  authority  from  its  charter  to  so  do.  it 
acta  ultra  vires.— Davis  v.  Spragg,  79  S.  R  652. 

8  697  (Ga.App.)  A  party  suing  as  executor 
was  not  estopped  to  have  obstructions  upon  cer- 
tain streets  removed  by  the  fact  that  hie  testator 
had  closed  a  part  of  a  street  not  involved  in 
the  suit— Adair  t,  Spellman  Seminary,  79  S.  E. 
589. 

8  697  (W.Va.)  Evidence,  in  an  action  by  prop- 
erty owners  to  enjoin  as  a  nuisance  the  mainte- 
nance of  a  private  awning  erected  over  a  public 
street,  held  insufficient  to  show  that  the  ob- 
struction of  the  view  from  die  street  to  the 
front  of  their  buildings  seriously  and  injurious- 
ly affected  the  actual  or  rental  value.— Davis 
V.  Spragg,  79  S.  £.  652. 

Zn.  TOBT8. 

(A)  ■sevela*  of  CoTermnnitBl  and  Cor- 
poi«t«  Powers  in  Oeaeral. 

8  723  (S.C.)  An  action  for  tort  will  not  lie 
against  a  municipal  corporation  unless  it  i» 
made  liable  ^  statute.— Parrlsh  t.  Town  of 
Yorkville,  79  S.  E.  635. 

(O)  Defeeta  or  ObatrnotloiiB  In  Btreeta 
and  Other  public  Waya. 

f  759  (G8.APP.)  Where  the  city  ot  Macon  for 
nine  years  exercised  full  jurisdiction  of  and 
authority  over  territorjr  added  to  it,  including 
the  defective  street  causing  plaintiff's  injury,  and 
thus  accepted  the  street  as  previously  laid  out 
and  named,  it  was  lisble,  though  it  had  not 
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formally  complied  with  Acts  1903,  p.  679,  pro- 
viding that  each  city  should  not  be  liable  for 
failure  to  keep  in  repair  any  streeta  not  se- 
lected, laid  out,  and  named  by  it — City  of  Hacon 
T.  Leonard,  79  S.  E.  241. 

§  763  (N.C.)  A  town  operating  an  electric 
light  plant  ia  not  required  to  use  the  "latest 
improved  method"  of  suspending  arc  lights  to 
avoid  injuring  persons  coming  in  contact  with 
ita  wires,  without  regard  to  whether  such  meth- 
ods are  in  general  use.— Monds  v.  Town  of 
Dtuin,  79  S.  E.  303. 

1790  (N.C.)  Evidence  that  the  -witness  told 
a  day  laborer  employed  by  a  town  to  trim  street 
lights  and  do  other  work  that  the  witness  had 
received  a  shock  at  an  electric  street  light, 
near  which  plaintiff's  intestate  was  aubsequent- 
ly  found  dead,  was  inadmissible,  as  notice  to 
a  day  laborer  is  not  notice  to  the  town.— Monds 
T.  Town  of  Dunn,  79  S.  B.  303. 

{818  (N.C.)  Evidence  that  four  days  before 
plaintlfTs  intestate  was  found  dead  35  feet  from 
an  electric  street  light,  lying  on  the  ground, 
the  witness  had  readied  up  high  to  take  hold 
of  the  light  and  received  a  shock  was  inadmis- 
sible where  notice  was  not  given  the  town  and 
there  was  no  evidence  that  the  light  was  any 
lower  the  night  deceased  met  his  death.— 
Monds  V.  Town  ot  Dnon,  79  S.  E.  303. 

Testimony  was  admiasible  that  the  witness 
saw  deceased,  alleged  to  have  been  killed  by  a 
shock  from  an  electric  light  wire,  before  he 
was  moved  and  there  were  no  wires  about  his 
feet,  that  the  light  and  [rale  near  where  deceas- 
ed was  found  were  all  right  two  or  three  days 
before,  that  the  transformer  was  all  right  the 
neit  day,  and  that  the  primary  wire  was  not 
touching  the  secondary  wires  next  day. — Id. 

Evidence'as  to  whether  the  voltage  on  an 
electric  light  wire,  hjf  which  deceased  was  al- 
leged to  have  been  killed,  would  not  have  been 
greater  than  110  volts  if  the  insulation  on  the 
primary  wire  had  been  defective  was  inadmis- 
sible, where  there  was  no  evidence  that  the  in- 
sulation was  defective.— Id. 

§819  (N.C.)  Plaintiff  was  required  to.  show 
by  the  greater  weight  of  evidence  that  the  de- 
fendant failed  to  exercise  proper  care  in  the 
performance  of  its  legal  dudes  to  plalntifTs  in- 
testate, whose  death  was  alleged  to  have  been 
due  to  a  shock  from  an  electric  light  wire,  and 
that  such  negligent  breach  oC  duty  was  the 
proximate  cause.— Monds  t.  Town  of  Dunn,  79 
S.  E.  303. 

§  822  (N.C.)  There  was  no  error  in  inetruct- 
ing  that  defendant  contended  that  plaintiffs  in- 
testate himself  lowered  the  electric  street  light 
and  wires  near  which  he  was  found  lying  dead, 
end  that  if  the  intestate  did,  by  meddling  with 
the  chain,  lower  the  light  and  received  a  fatal 
shocVtifrom  the  wires,  plaintiff  could  not  recov- 
er.—Monds  V.  Town  of  Dunn,  79  S.  E.  303. 

(D)  Defectii    or    ObatractlonB    In  Sewers. 
Drain*,  and  Water  Courses. 

1 839  (Ga.App.)  Where  the  overflows  into 
plaintiff's  store  after  a  change  of  street  grade 
were  of  such  a  character  as  to  raise  the  infer- 
ence that  the  city  knew  of  the  defects  in  the 
eewer  causinp  it.  the  city  was  liable.— City  of 
Amerieus  v.  Phillips,  79  S.  E.  36. 

§  845  (Ga.App.)  Where  the  petition  alleged 
that  a  city,  in  ralsiofc  the  grade  of  a  street,  had 
refused  to  provide  sutUcient  means  to  convey 
water  flowing  through  a  depression  in  the  land, 
and  by  reason  thereof  the  water  flowed  into 
plaintiff's  store,  any  testimony  to  show  the  store 
subject  to  overflows  of  rainwater  thereby  was 
admissible.— City  of  Amerieus  v.  Phillips,  79  S. 
B.  36. 

Where  plaintiff  alleged  that  the  city's  failure 
to  provide  for  carrying  away  rainwater  on  a 
change  of  grade,  which  caused  it  to  flow  into 
plaintiff's  store,  and  defendant  did  not  demur 
thereto,  plaintiff  could  show  that  the  water  en- 


tered either  In  front,  or  in  the  rear,  or  npon  the 
side,  or  from  all  directions. — Id. 

Where  petition  alleged  that  failure  of  a  city 
to  provide  for  the  conveyance  of  water  which 
flowed  into  defendant's  store  on  a  change  of 
grade,  evidence  that  water  overflowing  from  an 
inadequate  manhole  spread  over  the  street  and 
sidewalk  into  plaintiff's  store  was  admissibJe. 
-Id. 

(B)  Coa«Stlom  or  Use  ot  Pvbllo  BmUAlass 
■ad  Other  Property. 

I8S2  (N.C.)  A  town  operating  an  electric 
light  plant  must  use  that  degree  of  care  that  a 
reasonably  pmdent  man  would  use  under  like 
drcnmstances  to  avoid  iiriuring  persons  coming 
in  contact  with  electricaUy  diarged  wires,  and 
It  is  charged  with  a  continuoos  duty  of  takin:; 
reasonable  precaution  to  keep  its  appliances  in 
proper  condition. — Monds  v.  Town  of  Dunn,  79 
S.  B.  303. 

Xm.  FISCAI.  MANAOEBCENT,  PTTB- 
TXO  DEBT.  SECTTRITIE8.  AHD 
TAXATION. 

(O)  Boa«a  mmA  Other  Beonrlttes,  mmA  BlMk- 
■SV  Fnads. 

§917  (Ga.)  Where  no  bill  of  exceptions  hss 
been  filed  within  20  days  to  a  judgment  c>n- 
firmitig  the  issuance  of  manidpsil  bonds  under 
Civ.  OoAe  1910,  {f  445,  447,  such  judgment  be- 
comes conclnrive  under  section  448,  and  the 
issuance  of  such  bonds  cannot  be  subsequent- 
ly enjoined,  at  the  suit  of  taxpayers,  on  ihe 
ground  that  the  town  has  no  antborit;  to  estab- 
lish waterworks  and  electric  lighta  from  the 

Sroceeds  of  the  bonds.- Edwards  t.  Town  of 
uyton,  79  S.  E.  195. 

MUNICIPAL  COURTS. 

See  Courts,  If  188^  188. 

MURDER. 

See  Homicide. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  K  718,  815. 

MUTUALITY. 

See  Contracts,  §  10. 

NAVIGABLE  WATERS. 

See  Vendor  and  Purchaser,  |  343. 

NECESSARIES. 

See  Infant4  |  00. 

NEGATIVE. 

See  Bvidence,  S  75. 

NEGLIGENCE. 

See  Agriculture;  Appeal  and  Srror,  B  1001. 
10^  1066:  Assignments,  {  28:  Carriers.  %i 
7«.  105,  lTO-134.  177,  280-348;  Courts,  f 
4S0;  Damages,  §20:  Death:  Factors,  {  46: 
-Master  and  Sorvant.  gij  S7-:!02;  Municipal 
Corporations,  §§  819,  852  ;  Railroads,  H  25G- 
400.41^-486;  Street  Ballroa.le  ;  Telegraphs 
and  Telephones,  I  66;  Trial,     191.  242,  243. 

^h^-^M^S^ 

I.  ACTS  OB  OmSSIOHS  OOHSTITUT- 
IKO  REOUOENOE. 
(A)  Personal  Condnet  la  OeaeraL 

S  I  (Ya.)  No  canse  of  action  arises  from  an 

injury  caused  by  the  doing  of  a  dangerous  but 
lawful  act  in  a  lawful  manner;  but  in  such 
cases  the  doctrine  of  assumption  of  risk  ap- 
plies.- Steele's  Adm'r  T.  Colonial  Coal  &  Con 
Co..  70  S.  B.  34a. 
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(O)  CoaUtlott  u4  Vm«  of  I<amd»  B«lldSacBt 
mm*  other  Stnetnres. 

1 32  (Va.)  Where  an  engineer,  after  hoofllhg 
his  engine  Id  a  ronndhoaBe  at  tbe  end  of  his 
run,  started  to  leave  the  premises  along  a  usu- 
ally traveled  path,  when  he  fell  into  a  ditch 
dug  by  deCendant  ander  a  contract  to  rebuild 
the  roundhouae,  and  was  injured,  a  reeovety 
could  not  be  defeated  on  the  ground  that  be 
was  traveling  the  path  for  bis  own  purpose. — 
Nesbit  V.  Webb,  79  S.  E.  330. 

8  32  (Va.)  A  licensee  takes  upon  himself  all 
the  ordinary  risks  of  the  place  and  business, 
and  tiie  owner  owes  him  no  active  duty  of  pro- 
tection nntU  be  knows  of  bis  danger,  or  might 
have  known  of  it  and  avoided  it  by  tbe  use  of 
ordinary  care.— Kiser  t.  Colonial  Coal  &  Coke 
Co.,  79  S.  E.  M8. 

S  33  (Va.)  An  owner  of  premises  owes  to  a 
trespasser  tlie  duty  only  of  doing  him  no  inten- 
tional  or  willful  injury,  and  before  any  duty 
of  protection  arises  there  must  be  such  notice 
of  uia  danger  as  would  put  a  prudent  man  on 
tbe  alert.— Kisec  t.  Colonial  Coal  &  Coke  Co., 
7»  &  B.  84a 


m.  OOHTBiairTORT  HEGLIOEHOB. 
(A)  Penoas  Injured  In  Oeneral. 

I  69  (Ya.)  The  doctrine  of  contributory  negli- 

fence  impliea  tba  existence  of  negligence.— Pow- 
atan  Lime  Co.  t.  Affleck's  Adm'r,  79  S.  B. 

1054. 

(B)  ClitMren  mad  Other*  Omder  Dlambllltr- 

185  (Ga.)  Tbe  diligence  required  of  a  diild 
of  tender  ^-ears  is  not  measured  by  tbe  ordinary 
care  retiuired  of  an  adult;  but  "due  care"  in 
such  child  is  such  care  as  the  child's  mental  and 
physical  capacity  fits  it  for  exercising  aadec 
the  particular  circumstances.— Elk  Cotton  Mills 
T.  Grant,  79  S.  E.  836. 

<0)  C««apar»tlYe  Hesllvesiee. 

$98  (Va.)  Where  it  appears  that  the  negli- 
gence of  a  servant  has  contributed  as  an  ef- 
ficient cause  to  tbe  injury,  tbe  court  will  not 
UDdertake  to  balance  the  negli^nce  of  the  re- 
Bljcctive  parties. — Powhatan  Lime  Co.  v.  Af- 
fleck's Adm'r,  79  S.  E.  1054. 

{101  (Ga.)  Under  Civ.  Code  1910,  t,  2781. 
providing  that  no  person  shall  recover  against 
a  railroad  company  for  injuries  from  his  own 
negligence,  and  that  where  both  are  at  fault 
tbe  damages  shall  be  diminished,  a  person  in- 
jured from  a  crossing  accident  cannot  recover, 
where  bis  negligence  Is  eQual  to  or  greater  than 
that  of  the  railroad  company.— Oeorgia  &  F. 
By.  T.  Newton,  79  ».  B.  m 

1 1 0 1  (Ga.)  Where  an  injured  employ^  was  not 
guilty  or  negligence  preventing  a  recovery,  but 
was  guilty  of  some  negligence,  the  doctrine  of 
diminution  of  damages  may  be  invoked. — Elk 
Cotton  Mills  V.  Grant,  79  S.  E.  838. 

Tbe  words  "contributory  negligenoe,"  while 
generally  employed  to  express  negligence  which 
will  preclude  a  recovery,  in  this  state  are  com- 
monly used  to  express  negligence  which  will 
merely  diminish  a  recovery,  under  tbe  doctrine 
of  comparative  negligence. — Id. 

8  101  ^Ga.App.)  A  railroad  company  is  not  lia< 
ble  for  injuries  caused  by  tbe  running  of  its 
trains,  if  it  can  show  tiiat  plaintiff  was  equally 
at  fauit.— Central  of  Georgia  By.  Co.  v.  McKey, 
79  S.  B.  378. 

8  101  (Ga.App.)  In  a  railroad  employe's  ac- 
tion under  the  federal  Employers'  Liability  Act 
for  injuries,  plaintiff  need  not  show  that  be 
was  free  from  fault;  bis  own  fault,  if  any, 
going  merely  in  redaction  of  damages.— Chaiies- 
ton  &  W.  C.  B.  Co.  V.  Brown,  79  S.  E.  932. 


XV.  AOTIOHS. 

(B)  HTtdcnee. 

1121  (Ye.)  Negligence  will  not  be  presumed 
In  an  action  to  recover  damages  for  personal 
injuries;  bnt  the  burden  is  upon  the  plaintiff 
to  prove  it  by  a  preponderance  of  tiie  evidence. 
—Steele's  Adm'r  v.  Colonial  Coal  &  Coke  Co., 
79  S.  B.  846. 

(O)  Trial,  JndvBsent.  ud  Rerlew. 

B  136  (Ua.App.)  Where  plaintiff's  injuries  were 
tbe  result  of  pnre  easnalty,  a  nonsuit  was 
gro^r^^anted.— Qlanton  v.  City  of  Rome,  78 

%  136  <Ga.App.)  Where  there  is  evidence  of 
mutual  negligence  on  the  part  of  an  automobile 

driver  and  of  tbe  railroad  company,  the  com- 
parison of  tbe  negligence  is  a  question  for  tbe 
jury.— Central  of  Georgia  By.  Co.  v.  McKey, 
79  S.  E.  378. 

8  (41  (Ga.)  An  instruction  that,  if  plaintiff 
by  ordinary  care  conld  have  avoided  the  conse- 
quences to  himself  of  defendant's  negligence, 
there  could  be  no  recovery,  was  in  effect  the 
language  of  Civ.  Code  1910,  f  4423,  and  was 
therefore  not  objectionable  as  Lmiting  plaintltPs 
negligence  which  would  bar  recovery  to  that 
succeeding  the  negligence  of  defendant. — Collom 
V.  Georgia  By.  ft  Electric  Co.,  79  S.  E.  475. 

8  141  (Ga.App.)  In  an  action  for  injuries 
received  on  a  railroad  track,  where  there  waa 
evidence  of  negligence  of  both  parties,  it  was 
error  to  refuse  a  requested  charge  that,  if  the 
negligence  of  the  plaintiff  exceeded  or  equaled 
that  of  the  defendant,  he  could  not  recover.— 
Central  of  Georgia  By.  Co.  v.  McKey,  79  S.  E. 
37& 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWLY  DISCOVjERED  EVIDENCE 

See  Criminal  Law,  H  942.  94S;  HonUdde,  f 
319:  New  Trial,  |S  108.  168. 

NEW  TRIAL. 

See  Appeal  and  Error,  «  110,  222.  270,  299, 302. 
502,  933.  977,  979.  KiCkS.  1178, 1195;  Criminal 
Law.  U  QOd-Om,  1063,  1105,  1129, 1156;  Emi- 
nent Domain,  8  224 ;  Homicide,  %  319. 

L  NATUKE  AND  SCOPE  OF  REMEDY. 

{  1 1  (Ga.App.)  While  a  trial  judge  has  less 
discretion  in  granting  a  new  trial  Aft'fer  a  sec- 
ond verdict  for  the  same  party,  he  is  not  re- 
lieved in  such  case  from  exercising  his  discre- 
tion.— Savannah  Electric  Co.  v.  Lackens,  79 
8.  B.  63. 

II.  GROUNDS. 

(A)  Drrora  and  Ir  res  alar  Itles  In  Oeneral. 

1 18  (Ga.)  The  overruling  of  a  demurrer  to  a 
pleading  and  of  objections  to  an  amendment  to 
a  plea  can  only  be  taken  advantage  of  by  ex- 
ception, and  are  not  ground  for  new  trial. — 
Hart  V.  Barnes,  79  S.  E.  775. 

S  27  (Ga.App.)  A  motion  for  new  trial  on 
general  gronnds  is  properly  refused,  where 
plaintiff's  undisputed  testimony  requires  the 
^dgment  rendered  in  its  favor.— Wright  v. 
Bai^  of  Southwestern  Georgia,  79  S.  E.  184. 

(B)  Mlaeoadnet   of   Farttea,    Coaaael,  or 

WMaeaeeB, 

8  29  (Ga.App.)  Where  counsel  for  plaintiff  re- 
marked in  the  presence  of  the  jury,  while  claim- 
ant was  testifying,  that  if  she  were  let  alone 
she  would  impeach  herself,  and  counsel  for 
claimant  moved  for  a  mistrial,  and  the  court 
refused  either  to  award  a  mistrial  or  to  rebuke 
counsel,  it  was  ground  for  a  new  triaL— Smith 
V.  D.  Bothschild  &  Co.,  79  S.  E.  88. 
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(O)  RnllniTM  mnA  Instrnetlona  at  Titel. 

8  30  (Ga^pp.)  Where  the  uuwer  presented 
the  defenie  that  the  note  saed  on  was  witboat 
consideration  and  that  plaintiff  with  knowledge 
of  this  fact  conspired  with  the  payee  to  collect 
same  from  defendant,  the  maker,  an  instrnction 
that  the  only  defense  raised  was  one  of  non  est 
factam  held  gronnd  for  new  tri^  where  the 
error  affected  the  whole  trial.— Danid  v.  Brow* 
der-Manget  Co.,  79  8.  E.  237. 

S  39  (Ga.  App.)  In  an  actioD  hy  a  wife  to 
recover  for  personal  injuries,  in  whirh  the  court 
instracted  the  Jory  as  to  the  measure  of  dam- 
axes  for  dlminlBbed  cecity  to  discharge  plain- 
tiff's  ordinary  daily  duties,  a  new  trial  will  be 
granted,  where  it  la  impossihle  to  determine  what 
damages,  if  any,  the  Jury  allowed  for  diminution 
of  plaintiff's  capacity  to  discbarge  her  household 
duties;  such  services  belonging  to  her  husband. 
-Berrien  County  v.  Alien,  79  S.  E.  1129. 

(D)  DlaqaallfloatlOB  or  HlsooDdiii«t  Of  or 

S55  (8.0.)  Misconduct  of  jnry.  not  sach  as 
to  be  clearly  prejudicial  and  not  Drought  to  the 
attention  of  toe  trial  judge  until  after  verdict, 
though  known  during  the  trial  to  defendants' 
counael,  did  not  require  the  grantiDg  of  a  new 
trial.— Huggins  t.  Atlantic  Coast  Lm«  B.  Co., 
79  S.  E.  406. 

tF)  Terdlct  or  FlndliiKs  Contrnrr  to 
or  KTldenca. 

fi  68  (Ga.)  In  a  joint  action  by  two  plaintiffs 
against  a  railroad  company,  a  verdict  for  plain- 
tiffs wUl  be  set  aside,  where  Joint  ownership  as 
to  much  of  the  property  alleged  to  have  been 
destroyed  was  not  proved.— Louisville  ft  N.  B. 
Co.  V.  Henderson,  79  S.  E.  550. 

168  (Ga.App.)  Where  plaintiff  eatablishes 
her  case,  and  there  Is  oo  evidence  whatever  tu 
Kustain  the  defense  relied  upon,  a  verdict  for 
defendant  should  be  set  aside  and  a  new  trial 
granted. — Wardlaw  v.  Frederick,  79  S.  E.  523. 

S  68  (Ga.  App.)  Where  a  mortgage  &  fa.  did 
not  follow  the  mortgage,  and  the  levy  did  not 
follow  the  fi.  fa.,  it  appearing  that  the  mort- 
gai,'or  had  two  farms  in  the  militia  district  in 
which  the  mortgaged  crops  were  located,  and 
there  was  no  parol  evidence  identifying  the 
property  described  In  the  levy  with  that  which 
had  been  mortgaged,  a  new  trial  should  have 
been  .  granted.~Clark  v.  Georgia  Fertilizer 
Works,  79  S.  B.  1134. 

{69  (Ga.App.)  Though  the  testimony  for  the 
losing  party  would  have  warranted  a  different 
verdict,  the  court  did  not  err  In  refusing  a  new 
trial;  the  credibility  of  witnesses  being  for  tiie 
jury.— Brown  v.  Hawkins.  79  S.  E.  70. 

570  (Ga.App,)  In  an  action  on  an.  insurance 
.  icy,  where  the  only  issues  were  the  value  of 
the  property  sold  and  the  amount  of  the  loss, 
and  whether  the  delay  in  payment  was  due  to 
bad  faith,  and  verdict  on  tiiese  issues  was  sup- 
ported by  the  evidence,  a  motion  for  new  trial 
was  properly  overruled. — Providence-Washing- 
ton Ins.  Co.  V.  Spence,  79  S.  E.  77. 

8  70  (W.Va.)  A  new  trial  should  not  be 
granted  for  insufficiency  of  the  evidence,  though 
the  evidence  is  contradictory,  where  it  does  not 
appear  that  the  verdict  is  plainly  unwarranted 
by  the  evidence,  when  considered  most  favor- 
ably in  its  support— Wilson  v.  Johnson,  79  S. 
E.  734. 

8  71  fGa.App.)  Where  the  evidence,  though 
conflicting,  warranted  a  verdict  for  the  defend- 
ant, there  was  no  error  in  refusing  nlaintlff's 
motion  for  a  new  trIaL— Jarrard  v.  Hawes,  79 

S.  E.  373. 

8  79  (Ga.)  That  a  judgment  does  not  follow 
or  is  not  authorized  by  the  verdict  is  not  a  good 
ground  for  a  motion  for  new  trlaL— Potts  v. 
aty  of  Atlanta,  79  S.  E.  110. 

1 81  (GtaJlpp.)  Where,  in  an  action  on  the 
lien  of  a  sawmill  pMprletor,  It  appean  that 


the  property  was  surrendered  to  the  debtor, 
and  the  evidence  does  not  show  that  the  lien 
was  recorded,  a  verdict  in  favor  of  the  lien 
should  be  set  aside  on  motion  for  a  new  trial 
on  the  ground  that  the  lien  was  lost,  though 
this  point  was  not  raised  by  motion  at  the 
trial— Bichardson  v.  Mallory,  79  S.  E.  3Q2L 

(G)  flarprlsef  Aeeldent,  ImaA-verteMeCt  or 
Mlatmkcc. 

iti  (S.C.)  Under  Bevlsal  1906,  |  513,  the 
verdict  of  a  Jury  may  be  aet  ainde  for  mistake 
or  excusable  neglect,  if  rendered  subseauent  to 
the  passage  of  Laws  1SB3,  c.  81. — Uann  r. 
Hall,  79  &  a  437. 

(H)  Hewlr  IHaoovovo*  VrMeaee. 

8  108  (Ga.App.)  Where,  in  an  action  for  in- 
juries to  a  railroad  employe's  wife  while  riding 
on  a  free  pass  issued  under  authority  of  the 
Hepburn  Act,  there  was  proof  of  an  actual  mar- 
riage of  plaintiff  and  the  emidoyfi,  a  new  trial 
was  proper!;^  denied,  where  the  newly  discnvered 
evidence  relied  on  furnished  merely  proof  of  a 
presumptive  marriage  between  one  of  them  and  a 
third  pecaon.— Ghaxleattm  &  W.  C.  B7.  Co.  v. 
Thompaou,  79  S.  E.  242. 

8  108  (N.  C.)  A  new  trial  for  newly  discov- 
ered evidence  will  only  be  granted  on  appe.1l 
where  it  ia  very  probable  that  aubatantial  jus- 
tice has  not  been  done  hy  reasui  of  tbe  un- 
avoidable failure  to  nroduce  the  evidence  at 
the  trial,  and  where  it  is  also  probable  that 
on  a  new  trial  a  different  result  will  be  reached 
and  right  prevail. — Warrick  T.  Taylor,  19  £. 
E.  286. 

§  1 08  (S.C.)  Where  affidavits  on  an  applica- 
tion for  a  new  trial  for  newly  discovered  evi- 
dence presented  an  issue  of  fact,  were  conflict- 
ing, aiui  did  not  show  that  such  would  probably 
change  the  result,  there  was  no  abuse  of  dis- 
cretion in  denying  the  motion.— Miller  v.  Atlan- 
tic Coast  Line  B.  Co.,  79  S.  B.  646. 

m.  PBOCEEDIWGS  TO  PROCimE 
NEW  TRIAI*. 

8  i  14  (Ga.)  A  motion  for  new  trial,  filed  with 
the  Judge  who  heard  the  case  after  he  had  sev- 
ered his  connection  with  the  court  and  while 
another  judge  who  received  the  verdict  was  pre- 
sidlng,  should  have  been  dismissed  for  want  of 

Srisdiction  to  entertain  same.— Fendei^rass  v. 
uke,  79  S.  E.  129. 

8  M7  (Ga.App.)  A  motion  for  a  new  trial, 
which  was  not  filed  during  the  term  at  which 
the  rule  nisi  was  granted,  should  be  dismissed. 
— W.  H.  Cooper  &  Sons  v.  BeU,  79  S.  E.  380. 

8  124  (Ga.)  A  motion  for  a  new  trial,  which 
complains  that  the  judge  Instructed  on  the  im- 

tieacbment  of  witnesses,  but  fails  to  state,  at 
east  in  substance,  the  instruction  given,  pre- 
sents nothing  for  determination. — Bro^  v. 
Brock,  79  S.  B.  47S. 

8  (24  (Ga.)  A  motion  for  a  new  trial  com- 
plaining of  the  admission  of  certain  documents 
in  evidence,  without  setting  out  such  document^t. 
but  referring  to  them  in  general  ternia  as  "fully 
set  out  in  the  brief  of  evidence  accompanying 
this  motion,"  held  insnfficient — Ford  v.  Black- 
shear  Mfg.  Co.,  79  S.  E.  676. 

8  132  (Ga.)  A  brief  of  evidence  Is  an  essen- 
tial part  of  a  valid  motion  for  new  trial.— 
Pendergrass  v.  Duke,  79  S.  El.  129. 

8  132  (Ga.App.)  A  ground  of  mottw  for  new 
trial  which  complains  of  the  admlssioa  of  doc- 
umentary evidence  cannot  be  considered,  nnle»i 
the  evidence  is  set  forUi  or  attached  thereto  as 
an  exhibit.- Franklin  v.  Flelda  ft  Chance,  79 
S.  B.  S66. 

8  153  (S.O.)  Affidavits  showing  misconduct 
of  jurors  as  a  ground  for  new  trial  need  not 
be  served  on  opposing  counsel  four  days  before 
hearing.— Hunnns  v.  Atlantic  Coast  Ldne  B. 
Co..  79  S.  E.  406. 

8  154  (GaJLpp.)  Where  a  mie  nisi  was  grant- 
ed on  a  motion  for  a  new  trial,  and  ordered 
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served,  and  the  motion  set  for  tbe  next  regular 
term,  it  was  proper  to  dismiss  the  motion, 
where  the  rule  nisi  bad  not  been  served  at  the 
calling  of  the  motion.— Tyler  ft  Tomlfnson  v. 
Amett,  7»  S.  B.  482. 

S  155  (Ga.)  While  the  judge  of  a  saperlor 
court  may,  under  Civ.  Code  1910,  S  4852,  de- 
termine a  motion  for  new  trial  In  vacation, 
without  an  order  passed  in  term  time,  when 
upon  the  application  of  either  party  the  judge 
has  fixed  a  time  for  bearing  and  10  days'  no- 
tice has  been  given,  such  power  can  be  exercised 
only  where  a  valid  motion  for  a  new  trial  Is 
pending.— PendergniBB  t.  Dolce,  79  S.  B.  129. 

§  156  (Ga.App.)  Where  a  party  moving  for 
a  new  trial  failed  to  serve  the  rule  nisi  as 
ordered  by  the  court,  and  showed  no  reason  on 
the  call  of  the  motion  why  the  service  bad  not 
been  made,  tiie  court  properly  refused  to  grant 
a  continuance  to  permit  ft  service  of  the  rule. 
—Tyler  &  Tomlinson  v.  Arnett,  79  S.  EL  482. 

I  161  (Va.)  Where,  in  ejectment  in  two 
counts,  one  for  recovery  of  1,000  acre*  and  the 
other  of  an  Included  tract  of  79  acres,  which 
was  the  tract  actually  in  dispute,  verdict  was 
rendered  generally  for  defendant,  Aeld,  that  the 
court,  instead  of  granting  a  new  trial,  properly 
required  defendant  to  oiter  a  release  of  that 
portion  of  the  1,000-acre  tract  outside  of  the 
tract  In  dispute.— Honaker  v.  Shrader,  79  S.  E. 
391. 

I  163  (Ga.)  The  orders  made  on  a  motion  for 
a  new  trial  Aeld  not  to  show  that  the  trial  judge 
failed  to  exercise  bis  discretion  in  passing  on 
the  motion. — Macon,  D.  &  8.  R.  Co.  v.  Anchors, 
79  S.  E.  153. 

§  (63  (Ga.App.)  An  order  overruling  a  motion 
for  new  trial  and  reciting  that  the  trial  judge 
did  not  feel  justified  in  granting  a  new  trial,  as 
two  juries  had  found  in  favor  of  the  plaintiff, 
did  not  show  a  refusal  of  the  judge  to  exercise 
bis  discretion.— Savannah  Electric  Co.  v.  liack- 
ens,  79  S.  E.  53. 

I  168  (N.C.)  Where  defendant  moves  for  a 
new  trial  on  the  ground  of  newly  discovered 
evidence  after  the  case  is  argued  in  the  Su- 
preme Court,  the  application  should  be  careful- 
ly scrutinized,  and  the  burden  is  upon  the  de- 
fendant to  rebut  the  presumption  that  the  ver- 
dict is  correct  and  that  there  Itta  been  a  lack 
of  diligence.— Johnson  v.  Seaboard  Air  Line 
By.  Co.,  79  S.  E.  m). 

Requisites  of  an  affidavit  in  the  Supreme  Court 
for  a  new  trial  upon  the  ground  of  newly  dis- 
covered evidence  stated. — Id. 

NOLLE  PROSEQUL 

See  Otfanfnal  Law,  1 178. 

NON  OBSTANTE  VEREDICTO. 

See  Judgment,  |  199. 

NOTES. 

See  Bills  and  Notes. 

NOTICE 

See  Appeal  and  Error,  §1  425,  6S1,  833,  930, 
1043,  1066;  Banks  and  Banking,  S  154;  Bills 
and  Notes,  H  330.  337,  367,  471.  485,  534 ; 
Certiorari,  |  54 ;  OonBtiturional  Law,  {{  306, 
309:  Corporations,  §8  90,  487;  Costs,  {  41; 
Counties,  1 139;  Execution,  {  129;  Garnish- 
ment, S  l58 :  Holidays ;  Insurance,  I  378 ; 
Justice  of  the  Peace,  §  203;  Logs  aiM  Log- 
^g,  18;  Mechanics'  Liens,  H  118, 132;  Mu- 
nicipal Corporations,  {  790;  Negligence,  <  33; 
Kuisance,  |42;  Pleadlog,  8  85;  Principal  and 
Surety,  8  199;  Sales,  |  176;  Taxation,  U  707, 
788 ;  Telegraphs  and  Telephones,  Sg  33,  87. 
38.  54;  Time,  |  9;  Vendor  and  Pnrebuer,  f 
223 ;  Wills,  8  269. 


S  13  (Ga.App.)  In  order  to  bind  defendant  for 
attorney's  fees,  the  petition  need  not  state  bow 
the  notice  of  Intention  to  bring  suit  was  served, 
if  service  be  alleged.— Oook  t.  Hightower  ft  Co., 
79  S.  B.  16S. 

NOVATION. 

i  I  (Ga.App.)  Under  the  express  provisions 
of  Civ.  Code  1910,  S  3543,  a  change  in  the  terms 
of  a  contract  is  called  a  "novation."— Little 
Rock  Furniture  Co.  v.  Jones  &  Oo.,  79  8.  E. 
37R 

NUISANCE. 

See  Action,  8  7;  Courts,  |  163;  Edsements,  { 
61;  Injunction,  I  77;  Municipal  CorBorati<ms, 
81  623,  667,  697;  Waters  and  Water  Conrs- 

eS,  8  1^6. 

I.  PRIVATE  HUUAM0E8. 

(A)  ir«.tvre  of  Xajmrr*  u<  Uablllty  There- 

for. 

83  (Ga.)  Under  Civ.  Code  1910,  |  44S7,  s 
"nuisance"  Is  "anything  that  worketh  hurt,  in- 
convenience, or  damage  to  another."— Williams 
V.  Southern  By.  Co.,  79  S.  E.  850.    .  ' 

86  (N.C.)  A  continued  violation  of  a  valid 
ordinance  constitutes  a  nuisance.— Knight  v. 
Poster,  79  S.  E.  614. 

S  10  (Ga.)  The  action  authorised  by  Civ.  Code 
1910,  S  4458,  to  lie  brought  against  the  alienee 
of  the  person  creating  a  continuing  nuisance,  is 
for  damages  resulting  from  its  maintenance,  and 
not  from  its  creation.— William*  v.  Southern  Ry. 
Co..  79  &  E.  850. 

(B)  Aeq«l«lCl€>a  of  BJsfeta  by  PresorlvtlOB. 

I  1 1  (Ga.)  Prescription  cannot  mn  in  favor  of 
the  maintenance  of  a  railroad  embankment  con- 
stituting a  continuing  nuisance.- Williams  v. 
Southern  By.  Co.,  79  S.  B.  850. 

(C)  Abfttenmt  ami  iBjaaetloB. 

8  18  (Ga.App.)  A  private  nuisance  may  be 
abated  by  the  summary  proceeding  provided  for 
in  Civ.  Code  1910,  I  5329  et  seQ.— Adair  v. 
Spellman  Seminary,  79  8.  E.  689. 

<D)  AettOBB  tor  Dantasea* 

8  42  (Ga.)  An  action  for  damages  for  the 
maintenance  of  a  nuisance,  when  brought 
against  the  alienee  of  the  person  creating  It  to 
recover  pursuant  to  Civ.  Code  1910,  8  4458,  can 
be  maintained  against  such  person  only  after 
he  has  been  notified  to  almte  the  nuisance- 
Williams  V.  Southern  Ry.  Co..  79  S.  E.  850. 

8  54  (Ga.)  In  an  action  against  the  alienee  un< 
der  Civ.  Code  1910,  8  4458,  for  damages  from 
a  continuing  nuisance  maintained  by  the  alienee 
of  the  person  creating  the  nuisance,  it  is  error 
to  charge  the  law  applicable  to  an  action  for 
damages  from  the  creation  of  the  nuisance. — 
Williams  v.  Southern  Ry.  Co..  79  S.  E.  850. 

n.  PVBLIC  NVTSAnOES. 
(B>  RSsIitB  mmA  Remedies  of  Private  P«» 

1 72  (Ga.App.}  An  individual  cannot  sue  to 
atnte  a  public  nuisance,  unless  be  shows  spe- 
cial damage  in  which  the  public  does  notpar- 
ticipate.— Adair  v.  Spellman  Seminary,  79  S. 

E.  589. 

8  72  (W.Va.)  An  individual  may  sue  to  enjoin 
a  pnblic  nuisance  only  when  his  rights  are  af- 
fected in  a  special  manner  different  from  the 
gublic  in  general— Davis  t.  Spran,  79  8.  B. 

For  a  public  nuisance  to  be  enjoined  at  the 
suit  of  an  individual,  plaintiff  muat  not  only 
t>e  specially  damaged  but  his  injury  must  be 
serious  and  affect  the  rabBtance  and  value  of 
his  property.— Id. 
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1 75  (W.Va.)  That  plaintiff  malntaioB  a  sim- 
ilar nuisance  constitutes  no  defense  to  a  sait 
to'  abate  a  pnblic  nuisance.— Davis  t.  Spiagg, 

OATH. 

See  Oiiminal  Law,  |  17& 

OBJECTIONS. 

See  Appeal  and  Error,  IS  170,  205-222 ;  Orlm- 
inal  Law,  SS  606%,  847;  Depositions,  S  107 : 
Jtiry,  8  110;  New  Trial,  |  81;  Pleading,  i 
409 ;  Trial,  88  S3,  85. 

.  OBLIGATION  OF  CONTRACTS. 

See  Constitutional  Iaw,  8  126. 

OBSTRUCTING  JUSTICE. 

1 3  (Oa.App.)  Neither  threats  alone,  nnao- 
companied  by  any  tear  or 'apparent  intention 
to  execute  them,  nor  the  doing  of  an  act  which 
impedes  or  defeats  the  ezecnaon  of  the  process 
with  which  the  officer  is  armed,  but  without 
resisting  bim,  is  sufficient  to  constitute  the 
offense  of  forciUy  resisting  an  officer  in  viola- 
tion of  Pen.  Code  1910,  {  m.— Raines  v.  State, 

78  S.  E.  860. 

8  16  (Oa.App.)  Evidence  in  a  prosecution  for 
foTcibly  resisting  an  officer,  in  violation  of  Pen. 
Code  1010,  I  311,  held  insufficient  to  sustain  a 
conviction.— Balnea  v.  State.  79  S.  B.  86a 

OFFICERS. 

See  Banks  and  Banking,  IS  61,  112 ;  Corpora- 
tions, SS  284-331,  399-132;  Justices  of  the 
Peace;  Municipal  Corporations,  8§  63,  142, 
184,  185,  591:  Obstructing  Justus;  Physi- 
cians and  Surgeons ;  Receivers ;  States,  SS 
34,  40,  165;  Statutes,  |  219. 

Z.  APPOINTMENT.  QUAUFXCATION. 
AND  TENir&E. 

(C)  BllBrlbllltr  and  (liialMla«tloB. 

8  30  (S.CJ  Act  Feb.  17,  1912  (27  St.  at 
Large,  p.  738),  conferring  certain  powers  and 
duties  on  the  sinking  fund  commission,  which  is 
composed  of  public  officers.  Aeld  not  to  violate 
Const,  art  2,  8  2,  forbidding  any  person  holding 
two  offices  at  the  same  timed— State  t.  Bleese, 

79  S.  E.  247. 

OPEN  AND  CLOSE. 

See  EiiBentl<»i,  S  195 ;  Trial,  S  25. 

OPENING. 

See  Judgment,  88  136-167.  358-386. 

OPINION  EVIDENCE. 

See  Criminal  Law,  88  448,  493 ;  Evidence,  81 
471-558. 

OPINIONS. 

See  Ooarts,  SS  89-107;  Criminal  Law,  fS  655, 
666.  762,  918. 

OPTIONS. 

See  Contracte,  |  840;  Voidor  and  Fnrdiaaer,  8 
18, 

ORDERS. 

Bee  Appeal  and  Error,  11  80,110;  Inhmcdon. 
8  157;  New  Trial,  f  183;  PleadingTl  85. 

ORDINANCES. 

See  Bfanidpal  Oorponitftnu,  88  120,  6^;  Nni- 

BBDCe.  8  8. 

ORIGINAL  ENTRY. 

See  Evidence.  88  864.  35S. 


PARENT  AND  CHILD. 

See  Bastards,  18  S.  17;  Divorce.  %  289;  E^vi- 
dence,  88  287,  294;  Oaardiaa  and  Ward; 
Infants ;  Master  ana  Servant,  8  230. 

1 5  ((huApp.)  Under  tlie  expiess  pzoriaioiis 
of  Civ.  Code  1910,  8  3(Kil,  where  a  fattier  abu- 

dons  his  family  he  loses  parental  control  over 
his  minor  children,  and  loses  the  rieht  to  their 
services  and  the  proceeds  of  their  labor. — ^New- 
ton V.  Cooper  79  S.  E.  356. 

A  mother,  having  the  care  and  costody  of 
a  minor  child  after  abandonment  by  tiie  father, 
is  entitled  to  the  diild's  aerrloes  and  proceeds 
of  his  labor.— Id. 

8  6  (Ga.App.)  In  a  patent's  action  against 
the  employer  of  his  minor  son,  without  hia  con- 
sent, to  recover  the  value  of  the  son's  services, 
defendant  may  set  off  the  value  of  necesaariea 
furnished  the  minor  during  empIoymenL — iiev- 
ton  T.  Co<«er,  79  S.  E.  356. 

PAROL  EVIDENCE. 

See  Criminal  Law,  |  400;  Eridene*,  H  390- 
461. 

PARTIES. 

See  Appeal  and  Error,  88  327,  9^ ;  Banks  and 
Banking,  S  154 ;  Cancellation  of  Instruments, 
I  35;  Ciarriers,  S  76;  Costs,  S  M;  Counties. 
I  139;  Criminal  Law,  SS  50,  67;  Equity.  } 
114;  Evidence,  S  222;  Execntion._|  155: 
Executors  and  Administrators,  S8  473,  474 ; 
Insane  Persons;  Mortgages,  8  427;  Parti- 
tion, SS  46,  48;  Prindpal  and  Sntel7,  f  152; 
Trusts,  S  866. 

m.  NEW  PABTIE«  AND  GHANOE  OP 
PARTIES. 

847  (Ga.)  Interveners  take  the  case  aa  they 
find  it— Atlanta  &  C.  Ry.  Co.  v.  Carolina  Port- 
land Cement  Co..  70  S.  B.  655. 

8  51  (N.CO  It  is  wltiiin  tile  discretira  of  the 
court  whether  tlie  d^endant  shall  be  aUowed  to 
bring  in  a  proper  party  defendant— Snruill  r. 
BEmI  of  Plymooth,  79  S.  E.  262. 

PARTITION. 

See  Appeal  and  Error.  88  69,  871,  1073 ;  Equi- 
ty, M  181,  196;  Estoppel,  J  35;  Evidence, 
8  222;  Judgment,  8  382;  Tenancy  in  Com- 
mon, 8  15. 

H.  AOTIONB  FOR  PARTITION. 
(A)  aiarht  of  AetlOB  an*  Defcmaea. 

8  14  (Ga.)  The  rule  that,  in  partitioning  prop- 
erty among  tenants  in  common,  there  should 
be  a  complete  partitioning  does  not  affect  die 
rights  of  a  devisee  entitled  to  possession  to 
have  his  share  delivered  to  him,  though  there 
may  be  other  devisees  not  then  entitled  to  pos- 
aeesion.— Wright  v.  Hill,  79  S.  B.  646. 

(B)  ProeeedlBvs  and  Relief. 

8  44  (Ga.)  A  suit  in  partition  was  not  pre- 
mature as  to  those  plaintiffs  who  were  of  age 
and  aui  juris,  though  there  were  other  plain- 
tiffs who  were  minors  and  not  then  entitled  to 
recover.— Wright  v.  Ilill,  70  S.  B.  546. 

846  (Ga.)  All  the  parties  in  interest  shoald 
have  been  made  parties  to  a  suit  in  partition. 
—Wright  V.  HiU,  79  S.  B.  546. 

848  (N.G.)  Under  Revisal  1906,  SS  76,  410, 
414,  a  party  daimlng  to  be  a  tenant  in  com- 
mon of  land  which  plainHffs  de^red  sold  for 
partition  may  prmwri^  be  brought  In  as  a 
party  defendant^McKed  T.  Holloman,  79  8. 
E.  446. 

853  (W.Va.)  Where  land  whidi.is  Oie  snb- 
ject  of  a  snit  In  partition  contains  valuable 

deposits  of  oil  and  gas  in  imminent  danger  of 
loss  by  drainage,  and  the  parties  interested  are 
unable  to  agree  upon  some  plan  for  develop- 
ment^ the  court  may  appoint  a  receiver  to  pro- 
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duce  the  oil  and  ns  aa  a  measnre  of  preserva- 
tion.—Ohio  Fad  Oil  Go.  T.  Bnrdett,  79  S.  B. 

667. 

§  55  (Ga.)  It  is  not  essential  that  a  petition 
for  partition  spedfy  the  interest  ot  each  lega- 
tee harinr  an  interest  In  the  land.— Wright  t. 
Hill,  7fl  S.  E.  546. 

1 63  (N.C.)  Where  defendant,  who  daimed  to 
be  the  owner  of  one-third  interest  in  land  which 

f»Iainti£Fs  desired  partitioned,  set  np  his  claim 
n  derogation  of  plaintiff's  title  to  one-third 
of  the  property,  he  has  the  burden  of  proof.— 
McKeel  v.  Holloman,  79  S.  E.  445. 

In  partition  of  land  of  which  defendant 
claimed  to  be  a  tenant  in  common  of  one-third, 
a  will  under  which  defendant  claimed  is  prop- 
erly rejected,  where  there  was  no  snffident  iden- 
tification of  the  land  described  in  the  will. — Id. 

g  64  (Ga.)  Where  the  petition  in  partition 
was  good  as  against  the  demurrer  filed,  it  was 
error  to  dismiss  the  entire  case,  tbou^  certain 
parts  of  the  petition  shoold  have  been  stricken. 
—Wright  V.  Hill,  79  S.  E.  546. 

That  an  allegation  of  the  petition  that  plain- 
tiffs were  tenants  in  common  with  executors 
and  entitled  to  partition  on  that  basis  should 
have  been  stricken  did  not  require  dismissal 
of  the  entire  cause. — Id. 

§78  (N.C.)  On  a  partition  of  land,  the  party 
making  betterments  is  entitled  to  have  the  part 
improved  by  him  allotted  in  his  share,  in  which 
case  he  recovers  nothing  for  the  betterments. — 
Daniel  v.  Diion,  79  S.  E.  425. 

i  83  (W.  Va.)  In  partition,  the  court  may  de- 
termine title  between  conflicting  claimants  of  an 
undivided  interest  in  the  land.— Wright  t.  Pitt- 
man,  79  S.  E.  1091. 

I  1 13  (W.  Va.)  The  owner  of  an  oil  and  gas 
lease,  holding  under  conflicting  dalmants  and 
not  colluding  with  either,  may  appeal  on  ju- 
risdictional matters  from  a  decree  id  partition 
settling  the  title.— Wright  v.  Pittman,  79  8.  E. 
1091. 

S  1 14  (Oa.)  .Where  tenants  in  common  applied 

for  partition  against  cotenants,  who  made 
no  resistance,  and  the  property  being  Indivisi- 
ble, was  sold,  the  applicants  were  not  entitled 
to  an  allowance  of  fees  for  tbeir  attorneys 
from  the  fund;  the  word  "expenses,"  as  used  in 
Civ.  Code  1910,  §§  5365,  5366,  authorizing  the 
deduction  of  expenses  from  the  fund,  not  cover^ 
ing  attorney's  fees. — Neal  t.  Neal,  79  S.  EL 
849 

PARTNERSHIP. 

See  Justices  of  the  Peace,  I  194;  Set-Off  and 
Counterclaim,  I  44;  Trover  and  Conversion, 
f  17:  Wills.  i& 

I.  THE  BEUlTIOir. 

(B)  As  to  Third  PprsOMS. 

{ 37  (Ga.App.)  Where  a  bank  made  a  loan, 
represented  by  two  notes  executed  in  the  name 
of  the  partnership  by  one  member  thereof,  in 
reliance  upon  a  statement  of  each  of  the  alleg- 
ed partners,  that  they  were  members  of  the 
firm,  the  partnership  was  estopped  to  deny  its 
existence  and  membership  In  a  subsequent  ac- 
tion on  the  notes. — Swygert  Bros,  t.  Bank  of 
Haralson,  79  S.  E.  7S9. 

(O)  IhrMeaM, 

{46  (Ga.App.)  A  partnership  may  be  proved 
by  evidence  tnat  each  of  the  partners  admitted 
its  existence. — Swygert  Bros.  v.  Bank  of  Haral- 
son, 79  S.  E.  759. 

{  54  (Ga.App.)  Where,  in  an  action  on  a  note 
against  a  partnership,  defendants  relied  on  the 
defense  that  the  person  who  executed  the  note 
was  not  a  partner,  evidence  that  each  of  the 
partners  admitted  that  such  person  was  a  part- 
ner was  sufficient  to  prove  the  existence  of  the 


partnership.— Swygert  Bros.  T.  Bank  of  Haral- 
son, 79  S.  E.  709. 

Evidence  in  an  action  on  a  note  against  a 
partnership  as  maker  thereof  Held  to  sustain  a 
finding  that  the  partnership  existed  as  alleged. 
— Id. 

Only  slight  evidence  is  necessary  to  hind  par- 
ties as  partners  in  their  relation  to  creditors. 
-Id. 

XV.  BIGHTS  Aim  UABIUTIES  AS 
TO  THIBD  PERSONS. 

(A)  Repr«seiitatloa  oC  Firm  by  Partner. 

S  146  (Ga.App.)  Under  Civ.  Code  1910,  SS 
3172,  3180,  one  member  of  a  partnership  can 
bind  it  by  signing  its  name  to  a  note  under  seal 
in  the  course  of  partnership  business,  though 
not  authorized  by  an  instrument  under  seal. — 
S^gert  Bros.  v.  Bank  of  Haralson,  79  S.  E. 

(D)  A«tloiis  br  or  AVKlnat  Flrma  or  Part- 
ners. 

J 199  (Ga.App.)  Where  partnership  goods  are 
d  by  one  partner,  the  partnership  may  re- 
cover the  purchase  price  in  its  own  name, 
though  the  purchaser  did  not  know  of  the  part- 
nerBhip.— F.  T.  Hardy  &  Ca  T.  Jones  Bros.,  79 
S.  E.  246. 

VU.  DISSOI.UTION.  SETTI.EMEHT, 
AND  AOOOITNTINO. 

(B)  Rlarbta,  Power*,  nnd  Unbllltlea  after 

DlsBolntlon. 

S  279  (S.C.)  Where  a  partnership,  composed 
of  three  individuals,  which  had  contracted  a 
debt  was  dissolved  prior  to  suit  upon  the  debt, 
and  it  was  agreed  that  two  of  the  partners 
should  assume  the  debts  of  the  partnership, 
that  agreement  did  not  affect  the  rights  of  the 
creditor  to  hold  the  retiring  partner. — Strick- 
land T.  Stri<lland,  79  S.  B.  620. 

(C)  IHstrlbntlon  and  Settleakoat  Betweea 
Partners  and  TbeIr  Representative*. 

1 303  (W.  Va.}  Where  one  partner  furnished 
the  entire  capital  and  the  other  bis  services 
and  a  building  for  the  business,  the  profits  and 
losses  to  be  shared  equally,  and  the  property 

Surchased  with  the  capital  was  destroyed  by 
re  and  the  business  dlscontinned,  the  partner 
furnishing  no  capital  was  chargeable  with  half 
the  loss  of  stock,  though  in  addition  he  lost 
his  services  and  building. — Gore  v.  Vines,  79 
S.  E.  820. 

<D)  Aetlona  for  IHMOlntlon  and  Aeeonnt- 
inar. 

i  320  (Ga.App.)  An  action  for  a  partnership 
accounting  must  be  brought  in  the  superior 
court  of  the  county  of  defendant's  residence. — 
Cox  V.  Manning,  79  S.  E.  4S4. 

§  329  (W,  Va.)  Where  a  written  contract  ei- 
ther relates  to  a  previously  existing  partnership 
business,  transactions  of  the  firm  prior  to  the 
date  of  the  contract,  as  well  as  those  subse- 

Juent  tbcreta  are  properly  cognizable  In  a  suit 
or  the  settlement  of  the  partnership.— Gore 
V.  Vines.  79  S.  E.  820. 

§  344  (W.  Va.)  A  decree  on  a  partnership  ac- 
counting settling  the  principles  whereby  the 
amount  of  loss  chargeable  against  one  partner 
was  to  be  ascertained,  and  providing  for  a 
future  decree  when  the  amount  should  be  as- 
certained, was  not  erroneous  on  the  ground  of 
indefiniteness  as  to  the  amount— Oore  T.  Vines, 
79  S.  E.  820. 


PASSENGERS. 

See  Carriers,  SS  247-381. 
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PAYMENT. 

See  Banks  and  Banking,  i  IMj  Billi  and 
Notei,  81  426.  490 ;  Chattel  HortgafM,  | 
23S ;  Compromise  and  Settlement ;  Contracts, 

I  214;  Corporationa.  {  dO;  Fraudulent  Con- 
Teyancea,  f|  277,  300 ;  MechanicB'  Liens,  {8 
115,210:  Principal  and  Sure^.  I  108;  Tai- 
ation,  8  310 ;  Telegraphs  and  Tdephone%  H 
38,  38;  Trusts,  88  72,  77;  Vendor  and  Pur- 
chaser, i  210. 

H.  AFPUOATIOir. 

8  38  (Ga.App.)  A  person,  indebted  npon  a 
mortgage  and  an  open  account,  may  direct  that 
8  payment  be  applied  to  the  mortgage,  rather 
than  to  the  account— Benton-Shingler  Go.  T. 
Mills.  79  S.  B.  755. 

KEOOVEBT  OF  PATXBimL 

1 8B  (Oa.App.)  Where  monej  dne  a  bank  was 
by  mistake  paid  to  another,  and  the  circum- 
stances were  such  that  the  company  receiving 
could  not  in  equity  and  good  conscience  retain 
it,  and  that  It  lost  nothing  by  the  payment, 
and  would  be  in  no  worse  position  uter  the 
mistakes  were  corrected  than  before,  the  par- 
ties paying  the  money  were  ratitled  to  recover 
it— Pine  Belt  Lumber  Oo.  T.  Morrism  &  Har- 
rey,  79  S.  E.  363. 

889  (Ga.App.)  Where  defendant  set  np  a 
claim  for  money  which,  thoogh  due  a  bank  on 
the  debt  of  an  insolvent  company,  was  paid  to 
tb^  plaintiff  company  by  defendant  through  mis- 
take, evidence  explanatory  of  the  transactions 
between  defendants  and  toe  insolvent  company 
was  admissible  to  show  how  the  mistake  came  to 
be  made.— Pine  Belt  Lumber  Co.  t.  Morrison 
&  HarTCT,  79  S.  E.  868. 

PEDIGREE. 

See  Evidence,  81  287,  294,  35S. 

PENALTIES. 

See  Appeal  and  Error,  8  1073 ;  Assignments,  H 
26,  120;  Carriers,  fl  2,  45:  Commerce,  88  S, 
10;  Constitutional  Lav,  81  126,  247;  Tele- 
graphs and  Telephones,  8  tS  ;  Witnesses,  i 

PENDENCY  OF  ACTION. 

See  Abatement  and  Revival,  8  6;  Us  Pendens. 


PERJURY. 

See  Criminal  Law,  88  90,  1122;  Indictm^t 
and  Information,  88  3,  125. 

L  OFFENSES   AND  RESPONSXBIUT'r 
THEREFOR. 

8  I  <Ga.App.)  That  a  witness  has  made  other 
knowingly  false  statements  under  the  same  oath 
does  not  create  new  offenses,  though  the  concur- 
rence of  other  similar  false  statements  may  sup- 
ply ground  for  a  heavier  penalty  than  would 
otherwise  have  been  impoaed.— Black  v.  State, 
79  S.  E.  173. 

Perjury  conaiets  in  knowingly,  willfully,  and 
falsely  testifying  to  a  nuiterial  matter  in  a 
Judicial  proceeding,  and  the  gist  of  the  offense 
is  tile  disregard  m  the  oath  taken;  and  the  of- 
fense Is  complete  if  there  be  one  false  state- 
ment made  with  intent  to  conceal  the  truth, — Id. 

8  10  (Ga-App.)  For  a  witness  to  be  sworn  as 
a  witness,  so  as  to  render  him  liable  to  prose- 
cution for  perjury,  it  is  not  essential  that  he 
stand  with  the  rest  of  the  witnesses,  or  that 
he  have  bis  hand  upon  the  Bible,  or  raise  his 
hand;  hut  it  is  sufficient  that  a  lawful  oath 
be  administered  to  him  and  he  assent  thereto. 
—Cox  V.  State,  79  S.  E.  909. 

8  1 1  (Oa.App.)  The  test  of  materiality  is 
whether  the  alleged  false  statement  conld  nave 
influenced  the  decision  as  to  the  question  at  is- 
sue In  a  proceeding  in  which  the  perjnry  was 


alleged  to  have  been  oommltted;  If  It  ocnild  luTe 
done  so,  it  was  material— Black  v.  Btate^  79 
S.  B.  173. 

n.  FBOSEomnoN  and  vmaaagmn, 

1 25  (Ga.App.)  Aa  Indictment  ahoold  specific- 
ally allege,  and  the  proof  ahoold  show,  wherein 
the  teatirnony  on  which  the  perjury  is  assigned 
is  material  to  the  issue  in  the  triaJ  in  which  it 
was  deUvered.— Black  v.  State,  79  S.  E.  173. 

831  (Ga.App.)  The  burden  Is  on  the  state  to 
prove,  not  merely  that  the  abused  took  the 
stand  aa  a  witness  and  submitted  to  an  exami- 
nation as  such,  but  that  he  was  duly  sworn; 
no  presumption  that  he  was  sworn  arisins  from 
the  fact  that  he  was  a  witness.— Oox  t.  State, 
79  S.  B.  909. 

8  37  (Ga.App.)  An  instruction  whic^  with- 
holds from  the  jury  the  determination  of  wheth- 
er the  alleged  false  testimony  was  material  to 
the  issue  is  emmeons.— Cox  v.  State.  79  S.  £. 
909. 

An  instruction  defining  perjury  held  errone- 
ous, where  it  omitted  the  statement  that  the 
false  testimony  must  be  material  to  an  issoe 
involved. — Id. 

The  court  should  instmet,  under  Pen.  Code 
1910,  8  259,  that  a  chaise  of  perjnry  cannot 
be  based  upon  testimony  not  delivered  in  a  ju- 
dicial proceeding,  and  that,  to  convict,  the  tes- 
timony of  two  witnesses,  or  of  one  witness  sop- 
ported  by  corroborating  drcomstancea,  la  re- 
quired.—Id. 

PERPETUITIES, 

8  6  (Qa.)  A  provision  of  a  will  that  a  certain 
bequest  should  remain  undivided  ontll  the 
youngest  one  of  the  issue  of  testator's  children 
mentioned  should  become  of  age  htid  not  in 
conflict  with  the  mle  against  perpetuities:  a 
limited  effect  b^g  given  by  CSv.  Code  IQilK 
8  8078,  to  those  limitations  which  are  not  too 
remote^— Wright  v.  HUl,  79  S.  E.  644 

PERSONAL  COVENANTS. 

See  Coivenanta,  |  81. 

PERSONAL  INJURIES. 

See  Agriculture;  Appeal  and  Error,  88  1002, 
1004,  1062,  1178;  Carriers,  88  2^0-348: 
Commerce,  8  27:  Damages,  H  97,  100,  132, 
178,  208,  216;  Electricitr;  Evidence,  8  548: 
Husband  and  Wife,  8  209:  Landlord  and 
Tenant,  8  167;  Limitation  of  Actions,  8  1S2; 
Master  and  Servant,  81  87-302;  Municipal 
Corporations,  Jl  759-^22,  852;  MegUgence; 
BailnndSt  88  25^00;  Street  Railroiirts, 

PETITION. 

Sm  (Mmlnal  Law,  |  180;  Pleatfns. 

PHYSICAL  EXAMINATION. 

See  Insurance,  8  892. 

PHYSICIANS  AND  SURGEONS. 

See  Appeal  and  Error,  8  1058;  Evidence,  8 
648;  Master  and  Servant,  8  92. 

8  3  (W.Va.)  Under  Code  1906,  c.  150,  8  9.  aa 
amended  and  re-enacted  by  Acts  1907,  c.  66 
(Code  Sopp.  1909.  c  160),  the  state  board  of 
health  has  discretion  to  make  reasonable  regu- 
lations as  to  licensing  medical  licentiates  of 
other  states  with  whose  licensing  authorities 
reciprocal  relations  have  been  esbiblished,  and 
to  refuse  to  grant  licenses  to  those  who  have 
not  complied  with  such  regulstions.— Thomas 
V.  State  Board  of  Health,  79  S.  E.  725. 

A  regulation  of  the  state  board  of  health 
which  reqaires  a  foreign  medical  licentiate  to 
reride  ana  practice  his  jprofesi^on  In  hia  state 
for  one  year  before  appueation  for  a  Ueoiae  is 
reasonable.— Id. 

A  regulation  of  the  state  board  trf  healtt  tiiat 
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a  foreign  applicant  for  license  to  practice  medi- 
cine Bball  have  practiced  one  year  In  the  for* 
eign  state  contemplates  that  such  practice  sfaaU 
have  been  in  compliance  with  the  laws  of  that 
state. — Id. 

The  interpretation  given  by  the  state  board 
of  healdi  to  a  regulation  adopted  by  It  rela- 
tive to  the  licensing  of  applicants  to  practice 
medi<^e  will  be  followed  by  the  court  unless 
dearly  unreasonable  and  arbitrary.'— Id. 

PIPE  LINES. 

See  Eknlnent  Domain,  Ji  34.  76,  167,  191. 

PLEADING. 

See  Abatement  and  Revival,  |  86;  Action,  I 
50:  Appeal  and  Error,  H  11,  70,  78,  882, 
959,  1039-1041,  1052,  1175,  1178;  Appear- 
ance, §  17;  Assignmenta,  §  131;  Assumpsit, 
Action  of,  i  19;  Attachment,  SS  47,  241: 
Attorney  and  Client,  §  190;  Bankruptcy,  i 
302 ;  Banks  and  Banking,  8  154 ;  Bills  and 
Notes,  §g  420,  454,  471,  481,  485,  634 ;  Bro- 
kers, S  82;  Garners,  S  275:  Certiorari,  §$ 
42-70;  Chattel  Mortgages.  8  283:  Contracts, 
i  340 ;  Corporations,  §  557 ;  Costs,  S  42 ; 
Courts,  I  189;  Covenants,  {  114:  Damages, 
S  159:  Death,  |  47;  Deeds,  8  106:  Dismiss- 
al and  Nonsuit,  $  68:  Electricity  j  19;  Eq- 
uity, §1  148-226;  Evidence,  |§  441,  443; 
Execution,  S  425  ;  Executors  and  Adnunistra- 
tors,  SI  ^1,  444,  449 ;  Fraud.  S  41 ;  Fraud- 
ulent Conveyances,  §  269;  Hlgbways;  In- 
surance, f  816;  Judgment,  |8  128.  948; 
Justices  of  the  Peace,  §S  91,  92 ;  Limitation 
of  Actions,  $  182  j  Matli^ious  Prosecution,  S 
47:  Miuee  and  Mitii  niN,  U4 ;  Mortgages,  S 
458;  Municipal  Curpoiutions,  §S  544,  845 ; 
New  TriaL  {  18;  Notice;  Partition,  |§  55, 
64 ;  Principfil  and  Snrety.  S  156 ;  Railroads, 
91  894,  305;  Sales,  S§  4:J5,  437;  Tpki^-Tapbs 
and  Telephones,  8  78;  Time,  8  10;  Trial,  Sli 
25,  251,  252 ;  Trover  and  Conversion,  g  32 ; 
Warehoosemen,  S  34. 

O.  DECLARATION.  COBCFULINT.  PE- 
TITION, OB  STATXaCENT. 

S  64  (Ga.)  A  petition  in  a  suit  by  a  wife  to 
cancel  a  deed  made  by  her  to  her  husband  as  a 
cloud  on  her  titie,  because  It  was  a  forgery  and 
represented  a  contract  of  sale  by  her  of  her 
separate  estate  to  her  husband,  in  violation  of 
Civ.  Code  1910,  8  3009,  was  not  moltifarioua.— 
Echols  V.  Green,  79  S.  E.  557. 

m.  n.EA  OR  ANSWER.  OROSS-GOM- 
VI*AXKT,  AND  AFFIDAVIT 
OF  DEFENSE. 
(A)  DeCensea  1m  OencrjU. 

It  85  (N.C.)  A  defendant  is  bound  to  take  no- 
tice of  any  order  made  in  the  regular  term  ex- 
tending the  time  of  pleading,  and  the  law  pre- 
sumes that  he  has  fiul  notice  of  it,  particularly 
where  he  himself  is  an  attorney.— Dell  School 
V.  Peirce,  79  S.  B.  687. 

f  93  (GaJipp.)  Under  CIt.  Code  1910.  I  6649, 
anthoriring  inconslatent  pleas,  plea  ot  nUure  of 
consideration  and  plea  of  rescission  may  be 
pleaded  in  an  action  for  goods  sold.— Kerr  Glass 
MCg.  Co.  V,  Americus  Grocery  Co..  79  S.  E.  381. 

J  95  (S.C.)  Under  Code  CIt.  Pkkj.  1912,  || 
220-222,  224,  227,  where  an  action  on  a  note 
formerly  held  by  a  savings  bank  all  of  whose 
assets  were  taken  over  by  a  trust  company, 
which  then  changed  its  name,  was  brought  in 
the  name  of  the  savings  bank,  plaintiff  should 
have  been  permitted  to  amend  in  this  respect — 
Citizens'  Savinga  Bank  v.  Eflrd,  79  S.  E.  637. 

(F)  Afldm-rlt  of  Deteas*  or  ot  Merits. 

i  (55  (W.Va.)  A  verification  of  a  plea  when 
In  the  form  prescribed  by  Code  1906.  c.  125.  | 
42,  was  insufficient  to  constitute  the  affidavit 


of  defense  provided  for  by  section  46,  where, 
when  read  with  the  pleadinz,  it  did  not  consti- 
tute a  substantial  denial  of  liability  in  whole 
or  in  part.— Woods  v.  Teter,  79  S.  E.  658. 

IV.  REPLICATION  OR  REPLT  AND 
SUBSEQUENT  PLEADINGS. 

S  165  (W.Va.)  A  replication  is  unnecessary, 
where  the  answer  admits  the  allegations  of  the 
bilL-Wricht  r.  FIttmu.  79  S.  EL  1091. 

V.  DEBHTRRER  OR  EXCEPTION. 

8  199  (Ga.App.)  A  demurrer  hy  defendant 
Aeltf  too  late,  when  not  filed  at  the  appearance 
term.— Avery  ft  Co.  v.  Pope,  79  S.  E.  946. 

I  199  (W.Va.)  The  defendant,  In  an  action 
at  law  in  which  the  office  judgment  has  become 
final,  but  is  not  entered,  may  demur  to  the 
declaration.— Wilson  v.  Shrader.  79  S.  R  1083. 

§204  (Ga.App.)  A  demurrer  to  an  entire  an- 
swer for  irrelevancy  and  insufficiency,  which 
doeb  not  specify  any  particular  defects,  is 
properly  overruled  if  some  of  the  paragraphs 
thereof,  in  the  light  ot  the  allegatitms  in  all, 
set  up  a  sufficient  defense.— Wardlaw  v.  Fred- 
erick, 79  S.  E.  523. 

8  204  (W.Va.)  A  general  demurrer  to  a  dec- 
laration containing  more  than  one  count  is  prop- 
erly overruled  where  one  of  the  counts  is  gottd, 
though  the  others  are  bad.— Sclvey  v.  Grafton 
Coal  &  Coke  Co.,  79  S.  E.  650. 

8  208  (Ga.App.)  Where  a  demurrer  for  ir- 
relevancy attacks  a  paragraph  as  a  whole,  with- 
out specifying  the  irrelevant  matter,  the  de- 
murrant cannot  complain  that  the  entire  para- 
graph, which  contained  both  relevant  and  ir- 
relevant matter,  was  not  stricken. — ^Wardlaw  v. 
Frederick.  79  S.  E.  623. 

8214  (Ga.)  While  a  demurrer  admits  facts 
well  pleaded,  where  the  petition  alleged  that  a 
second  note  was  collateral  to  the  first,  but  the 
copies  of  the  notes  attached  showed  that  this 
allegation  was  incorrect,  the  demurrer  admit- 
ted the  fact  shown  by  the  notes,  rather  than 
the  interpretation  alleged  by  the  pleader. — 
Strickland  t.  Lowry  Nat  Bank,  79  S.  E.  639. 

8216  (Ga.App.)  A  demurrer,  which  was  in- 
sufficient, in-  that  it  failed  to  specifically  point 
out  the  defect  in  the  petition,  was  properly  over- 
ruled, though  the  petition  may  nave  been  de- 
murrable.—Atlantic  Coast  Line  B.  Go.  t.  Whit- 
ney, 79  8.  E.  181. 

(218  (N.C.)  Where  a  complaint  was  dismiss- 
ed on  demurrer,  it  was  Improper  to  award  a 
judgment  adjudicating  titie  to  the  land  in  con- 
troversy, ordering  a  writ  of  possession  and  as- 
sessing damages.— Caveuaugh  t.  Jarman,  79  S. 
E.  673. 

8  221  (Qa.App;)  Where  a  demnrrer  to  a  peti- 
tion is  impioperly  overruled,  further  proceed- 
ings at  the  trial  are  nugatory. — Martin  v.  Coz, 
79  S.  E.  89. 

8  225  (Ga.App.)  Where  a  demurrer  to  a  plea 
is  sustained  with  leave  to  amend,  and  sut^ 
guentiy  an  amendment  is  filed  withuut  objec- 
tion, the  original  and  amended  plea  should  be 
considered  together  in  determining  whether  a 
defeuse  is  set  forth. — Daniel  v.  Browder-Manget 
Co   79  S.  E.  2S7. 

Where  defendant  nnsucceasfully  excepts  to  an 
order  requiring  him  to  amend  nis  answer,  he 
does  not  thereby  waive  his  right  to  amend.— Id. 

VI,  AMENDED  AND  SUPPLEMENT AI. 
PLEADINOS  AND  REPLEADER. 

8237  (Ga^pp.)  Either  party,  by  proper 
amendment,  may  conform  bis  pleadings  to  the 
evidence  which  has  been  iDtroduced.^Hrer  t. 
a  E.  Holmes  &  Co.,  79  S.  E.  58. 

Pleadings  may  be  amended  after  the  close  of 
the  evidence  and  argument,  provided  the  amend- 
ment is  supported  by  the  evidence,  and  does  not 
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necessitate  the  introdactioii  of  new  parties  or  a 

new  cause  of  action. — Id. 

{  243  (Oa.App.)  In  a  bailor's  action  for  the 
losB  of  two  freight  cars,  it  was  not  error  to 
permit  plaintiff  to  strike  from  his  petition  an 
allegation  which  was  made  merel;  by  way  of 
Indncement,  and  was  not  essential  to  his  case. 
—Atlantic  Coast  Line  B.  Co.  t.  Bunn,  79  3.  E. 
947. 

S  248  (Ga.App.)  An  amendment  to  the  petition 
in  an  action  to  recover  a  statntory  penalty  for 
failure  to  deliver  a  telegram  did  not  set  forth 
a  new  cause  ot  action,  where  it  merdy  correct- 
ed a  mistake  as  to  the  name  of  the  place  where 
the  telegram  was  received,  and  it  appeared  that 
the  sume  telegram  was  referred  to  in  both  the 
original  and  amended  petitions.— Western  Union 
Teregrapb  Co.  t.  Calhoun.  79  S.  E.  371. 

S268  (W.Va.)  Where  the  verificatioB  of  a 

special  plea  in  the  form  prescribed  by  Code 
1J)06,  c.  125,  !  42,  when  considered  together 
with  the  plea,  was  wholly  inadequate  to  consti- 
tute the  affidavit  of  defense  prescribed  by  sec- 
tion 46,  the  coart  properly  refused,  after  an 
adjournment  of  term,  to  permit  it  to  be  amend- 
ed to  conform  to  the  requirements  of  such  af- 
fidavit—Wooda  T.  Teter,  79  S.  £.  66& 

Tm.  FBOFERT,  OTXBt  AND  BX^ 
HIBIT8. 

{308  (Ga.App.)  Where,  in  a  suit  on  a  note 
against  a  retiring  partner,  be  filed  an  amended 
answer  alleging  a  transfer  of  his  interest  to 
plaintiff  and  another,  who  agreed  to  pay  all  the 
nrm's  indebtedness.  Including  the  note,  and  that 
all  of  the  firm's  papers  were  delivered  to  plain- 
tiff, it  was  not  demurrable  for  failure  to  at- 
tach an  itemized  statement  of  the  Indebtedness 
of  the  firm,  together  with  the  contract  by  which 

Slaitttiff  assumed  the  firm  debts.— Hyer  t.  d  £• 
[Dimes  &  Co.,  79  S.  B.  Sa 

Z.  nUMG,  SEBVIGE,  aud  with- 
DBAWAI^ 

§336  (S.C.)  Under  Code  Civ.  Proc.  1912.  fi 
44S,  authorizing  service  by  mail,  and  section 
450,  making  section  448  inapplicable  to  service 
of  "process,"  a  conu)laint  may  be  served  by 
mail,  as  "process"  is  a  writ^  snmmons,  or  order 
issued  in  a  judicial  proceeding  to  acquire  juris- 
diction of  a  person  or  his  property,  to  expedite 
the  cause  or  enforce  the  judgment.— KoyiU  Ex- 
change Assurance  ot  London  t.  BennettsTllle  & 
a  B.  Co.,  79  8.  B.  104. 

XL  MOTIOKa 

8  343  (N.C.)  Where,  in  a  partition  proceeding, 
no  exception  was  taken  by  plaintiff  to  an  order 
of  the  clerk  setting  aside  a  jud^eut  In  his 
favor  and  allowing  defendant  to  l:Ie  an  answer 
rai&iug  an  issue  of  fraud,  plaintiff  was  not  en* 
titled  to  a  judguienfl  on  the  whole  record.— 
Turner  r.  Davis,  79  S.  E.  257. 

8  360  (Ga.App.)  A  judgment  striking  a  de- 
fense to  the  foreclosure  of  a  mortgage,  because 
filed  without  leave  and  after  filing  of  the  orig- 
inal affidavit  of  illegality,  does  not  preclude  de- 
fendant from  amending  at  a  subsequent  term 
the  affidavit  of  illegality,  setting  up  the  defense 
that  he  songht  to  raise  in  the  amendment 
stricken.— Benton-Shln^er  Co.  T.  Mills.  79  S. 
E.  755. 

XIU.  DEFECTS  AND  OBJEOTIONB. 
WAIVER,  AND  AIDER  BT  VER- 
DICT OR  JUDGHENT. 

S  409  (Ga.App.)  A  plea,  bad  in  substance,  may 
be  ignored  or  the  defect  taken  advantage  of  by 
motion  to  strike,  or  by  objection  to  the  evidence, 
or  by  a  request  to  instruct  to  disregard  the  plea, 
or  in  any  other  proper  way,  even  though  it  has 
been  amended  witnout  objection.— Daniel  v. 
Browder-Manget  Co..  79  S.  E.  237. 

A  idaintlff  may  object  at  any  time  in  any 
proper  manner  to  a  plea  which  is  bad  In  sub- 
Btance,  unless  he  is  estopped  from  challenging 
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its  sufficiency      «  judgment  which  he  himself 

invoked.— Id. 

84>7  (Ga.App.)  Where  defendant  amends  his 
plea  to  meet  a  ruling  sustaining  a  danarrer,  be 
thereby  waives  bis  right  to  except  to  the  order 
requiting  the  amendment. — Daniel  T*  Browder- 
Manget  Co.,  7fi  &  i!l  237. 

PLEAS. 

See  Criminal  Law,  H  274-282. 

PLEDGES. 

i  34  (Ga.)  A  pledgor  cannot  recover  bis  pledge 
of  his  pledgee's  assignee  without  paying  or  ten- 
dering the  amount  of  the  debt  secured,  unless 
the  facts  excuse  a  tender.— Payne  t.  Power,  79 
S.  E.  771. 

A  pledgor's  offer  to  tender  the  amoant  of 
the  debt  secured  held  not  equivalent  to  a  tender 
so  aa  to  entitle  him  to  recow  Ills  pledge. — Id. 

POISONS. 

See  Criminal  Law,  %  1171. 

i  2  (Ga.App.)  Pen.  Code  1910.  |  469,  and  CiT. 
Code  1910,  t  1651,  regulating  the  furnishing  or 
sale  of  narcotic  drugs,  was  intended  not  only  lo 
prevent  traffic  in  such  drugs,  but  also  to  lessen 
the  evils  consequent  upon  their  habitual  use- 
Silver  V.  State,  79  S.  E.  919. 

{4  (Ga.App.)  It  is  a  penal  offense  under 
Pen.  Code  1910,  S  459,  to  give,  furnish,  or  sell 
any  of  the  narcotic  drugs  mentioned  in  Acts 
1907,  p.  121  rCtv.  Code  1910.  1  1651),  except 
upon  the  conditions  prescribed  therein. — Silver 
T.  State,  79  S.  E.  919. 

POLICE. 

See  Umdcipal  CorporationB,  H  184,  ISSw 

POLICE  POWER. 

See  Constitutional   Law,  f§  23S,  275,  276; 
Municipal  Corporations,      591,  604. 

POSSESSION. 

See  Adverse  Possession;  Husband  and  Wife. 
I  201 ;  Possessory  Warrant 

POSSESSORY  WARRANT. 

S  2  (Ga.App.)  A  judgment  awarding  the  prop- 
erty in  dispute  to  defendant  was  proper,  where 
the  undisputed  testimony  showed  that  plaintiff 
had  voluntarily  parted  with  its  possession. — 
Lotz  V.  Walker,  79  S.  E.  109. 

A  possessory  warrant  is  not  proper  meana  for 
the  recovery  of  personal  property,  unless  the  pos- 
session of  the  property  was  acquired  by  fraud 
or  violence  and  without  the  consent  of  tne  com- 
plaining party.— Id. 

§  2  (Ga.App.)  Where  personal  property  has 
been  left  by  the  owner  with  an  agent  to  be 
kept  until  called  for,  and  the  agent  refuses  to 
deliver  It  on  demand,  a  possessory  warrant  will 
lie,  though  the  possession  was  not  aomired  vio- 
lently or  fraudnlently^-Orantham  t.  Lance,  70 
S.  E.  4S1. 

1 3  (Oa.App.)  Where  defendant  in  a  pones- 
sory  warrant  to  recover  a  deed  had  not  been 
in  peaceable  possession  in  his  own  right  for 
four  yeara,  and  the  evidence  tended  to  show  that 
plaintiff  in  the  warrant  had  possessed  the  right 
to  demand  the  deed  for  less  than  two  years,  a 
dismisBal  of  the  warrant  was  unauthorized ;  no 
presumption  ariBins  that  defendant's  possession 
was  lawful— GranOuun  t.  Lancc^  79  B.  £>.  481. 

POWERS. 

See  Wills,  U  600,  601.  689,  693. 

H.  OON8TRVOTION  AND  EZEOVTIOX. 

1 32  (S.  C.)  Where  a  ^  of  prmierty  In  tmst 
save  the  beneficiary  a  power  of  appointmrat 
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by  "her  last  will  and  testament  authenticated 
in  doe  form  of  law,"  anch  power  cannot  be 
execnted  except  by  will. — ^Huggins  t.  Price,  79 
S.  E.  798. 

i  33  (Ga.)  Where  a  donee  of  a  power  to  appor- 
tion property  and  appoint  from  a  class  certain 

SersoDs  to  hold  the  apportionment  made  by  the 
onee,  under  the  conditions  imposed  b;  the  don- 
or's will  creating  the  power,  executes  a  will 
devising  the  specific  property  in  parcels  to  ap- 
pointees selected  from  the  proper  class,  sach  will 
18  an  act  indicative  of  the  donee's  intention  to 
execute  the  power.— Grayson  v.  Germania  Bank, 
78  S.  E.  I'MT 

§  34  (Gn.)  Where  testator  made  specific  devis- 
es to  his  children  and  issue  of  deceased  children, 
with  certain  conditions,  and  devised  certain 

Sroperty  to  his  wife  for  life,  with  power  to 
evue  to  such  of  testator's  children  or  issue  of 
deceased  children  as  she  might  desire,  upon  the 
conditions  prescribed  in  his  will,  a  will  by  the 
wife,  in  which  she  devised  the  property  without 
condition  to  two  children  and  two  grandchil- 
dren of  testator,  was  a  good  execution  of  the 

J ower.— Grayson  v.  Germania  Bank,  79  S.  E. 
24. 

S  38  (Ga.)  Where  the  quantity  of  interest  to 
be  taken  by  an  appointee  is  expressly  limited  by 
the  instrument  creating  the  ^ower,  and  the 
donee  is  only  authorized  to  appoint  the  property 
over  which  the  estate  is  to  ride,  an  appointment 
by  the  donee  of  an  interest  exceeding  that  in- 
tended to  be  given  to  the  appointee  is  tanta- 
mount  to  an  exercise  of  the  power  of  appoint- 
ment  to  the  extent  of  the  power.— Grayaon  t. 
Germania  Bank,  79  a  SL  124. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PRECEDENTS.  ' 

See  Courts,  f$  89,  97. 

PREJUDICE. 

See  Appeal  and  Error,  S§  1031-1078. 

PRELIMINARY  INJUNCTION. 

See  Injunction,  SS  132-167. 

PREMIUMS. 

See  Innirance,  S{  137,  184-198,  349. 

PRESCRIPTION. 

See  Adverse  PossessioQ ;  Limitation  of  Actions ; 
Nuisanci^  |  11. 

PRESUMPTIONS. 

See  Appeal  and  Error,  U  901-936;  Criminal 
Law,  li  308-326,  661, 1144;  Evidence,  IS  03, 
75. 

PRINCIPAL  AND  AGENT. 

fiee  Attorney  and  Client:  Bills  and  Notes,  Sg 
103,  426;  Brokers;  Corporations,  |g  284- 
331,  399-432 ;  Factors ;  Frauds,  Statute  of, 

L9d;  Husband  and  Wife,  i  25;  Insurance, 
378;    Intoxicating  Liquors,  §{  169,  224; 
echanlcs*  Lieni^  {  71;   Money  Becelved.; 
Fartnenbip. 

I.  THE  RELATION. 

(A>  Creation  and  Bxlstcnee. 

121  (Ga.App.)  While  mere  hearsay  evidence 
Di  declarations  of  agency  is  inadmissible  to 
establish  ageucy,  a  perBon  may  tentify  that  he 
acted  as  another's  agent. — Great  Southern  Ac- 
cident &  FideUty  Co.  v.  Guthrie,  79  S.  E.  162. 


IX  MUTUAI.  BIGHTS.  DUTIES.  AHD 
LIABILITIES. 
(A)  Kxeeatlon  of  Asency. 

1 78  (W.TaO  Evidence  of  an  agent's  acqui- 
escence in  the  ittlncipal's  etatements  of  the  ac- 
count between  them  and  of  his  ftdlure  to  ob- 
ject to  same,  supplemented  by  evidence  show- 
ing the  existence  of  the  relationship  and  course 
of  business  between  them,  Acid  sufficient  evi- 
dence of  the  agent's  liahility,  in  the  absence  of 
opposing  evidence,  to  call  for  a  verdict  a^inst 
biuL— Indiana  &  Ohio  Live  Stock  Ine.  Co.  t. 
Bowman,  79  S.  B.  6Ea. 

in.  BIGHTS  ABD  UABHiITIES  AS  TO 
THIBD  7EBSON8. 

(A)   Fo^era  of  Aarent. 

§  92  (N.C.)  The  acts  of  an  agent  within  the 
authority  given,  either  express  or  implied,  as 
well  as  those  acts  within  the  scope  of  his  ap- 
parent authority,  are  binding  upon  the  princi- 
pal.—Latham  V.  Field,  79  S.  E.  866. 

{  103  (GaApp.)  Where  an  agent,  autborized 
to  sell  corporate  stock  for  cash  only,  -  took  a 
note  for  stock  sold,  and  attached  tbe  stock  to 
the  note,  tHle  to  the  stock  did  not  pass  to  the 
purchaser,  though  he  had  no  knowledf;e  of  the 
terms  of  the  contract  between  the  corporation 
and  the  agent. — Great  Southern  Accident  & 
Fidelity  Co.  v.  Guthrie,  79  S.  B.  162. 

Presumptively  an  agent  can  sell  only  for  cash. 
—Id. 

{  103  (Ga.App.)  Where  an  agent  takes  an  or- 
der for  personal  property  subject  to  the  ap- 
proval of  bis  principal,  no  sale  is  completed  un- 
til tbe  principal  approves  the  order,  though  the 
a^ent  has  accepted  part  payment  of  the  price, 
unless  such  payment  has  been  paid  to,  and  ac- 
cepted by,  the  principal  with  knowledge  of  tlw 
terms  of  the  order. — City  Drug  Co.  v.  American 
Soda  Fountain  Co.,  79  S.  E.  376. 

§  116  (Ga.App.)  A  cotton  factor's  agent  au- 
thorized to  solicit  f  otton  shipments  is  presump- 
tively authorized  to  make  the  terms  under  which 
the  cotton  shall  be  shipped,  sold,  and  handled 
bj  hie  principal,  and,  under  Civ.  Code  1910,  8 
3u95,  this  rule  is  not  altered  by  any  secret  in- 
structions to  the  agent  by  theprincipal. — John 
Flftnnery  Co.  v.  James,  79  S.  B.  912. 

S  119  (N.C.)  Where  a  written  contract  for 
the  sale  of  a  piano  declared  that  it  contained 
the  entire  contract,  and  that  no  agent  was  au- 
thorized to  alter  it,  defendant,  claiming  a  parol 
agreement  for  a  credit  to  be  allowed  for  recom- 
mendation, made  by  the  selling  agent,  held 
bound  to  prove  the  agent's  authority  to  waive 
the  provisions  of  the  contract— Gable  Piano 
Co.  V.  Strickland,  79  S.  B.  506. 

I  1(9  (S.C.)  A  principal  who  would  escape  li- 
ability for  the  acts  of  his  agent  done  within  the 
apparent  scope  of  the  agency  on  the  ground 
that  tbe  agent's  authority  was  limited  has  the 
burden  of  proving  tbe  limitation  and  notice 
thereof  to  the  third  party.- Uiller  v.  Bank  of 
Columbia,  79  S.  E.  809. 

8  tSl  (N.C.)  A  principal  is  as  liable  for  dam- 
ages from  acts  performed  through  an  agent  as 
if  he  had  done  them  himself. — littham  v.  Field, 
79  S.  E.  865. 

(B)  trndiaelosed  AarenoT* 

8  145  (W.  Va.)  To  constitute  one  a  "trader" 
within  Code  1906  c.  100,  S  13,  providing  that, 
if  any  person  shall  transact  business  as  a  trad- 
er, and  fail  to  disclose  the  name  of  his  prin- 
cipal, the  principal's  property  shall  be  liable 
for  toe  trader's  debts,  he  must  be  both  a  buyer 
and  a  seller,  or  a  barterer  of  goods,  for  profit. 
-Cable  Co.  V.  Mathers,  79  S.  E.  1079. 

Where  the  person  to  whom  pianos  and  organs 
are  consigned  by  Qie  owner,  to  be  sold  on  com- 
mission, carries  no  goods  for  sale  on  his  own 
account,  he  is  uot  a  trader  within  Code  1900,  c. 
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100,  i  13,  prorfdinff  that,  if  any  pcraoB  shall 
transact  Dusloess  as  a  trader,  and  fail  to  dis- 
close the  name  of  his  prtadpal,  the  principal 
shall  be  liable  for  the  trader's  debts.— Id. 

That  a  consignee  of  goods  to  be  sold  on  com- 
missiOD  occasionally  accepted  new  musical  in- 
Btruments  in  part  payment  for  old  ones  held  not 
to  constitute  him  a  "barterer"  of  goods  bo  as 
to  render  the  consigned  proper^  liable  for  his 
debts  under  Code  1903,  c.  100,  {  13.— Id. 

A  principal's  property  in  the  hands  of  bis 
agent,  who  hi  not  himself  a  trader,  for  sale  on 
commission^  is  not  liable  for  the  a^en^s  debts. 
—Id. 

(F)  Actions. 

i  (84  (Oa.App.)  Where  money  paid  to  an 
agent  ought  in  equity  to  be  returned,  the  owner 
of  the  money  may  sne  either  the  agent,  or  the 
principal,  or  both,  for  money  had  and  received. 
— Oreat  Southern  Accident  &  Fidelity  Co.  v. 
Guthrie,  79  S.  E.  162. 

Where  an  agent,  anthorized  to  sell  corporate 
stock  only  for  cash,  withont  authority  employed 
another  agent,  who  made  the  sale,  collected  the 
proceeds,  deducted  a  portion  for  his  services, 
and  remitted  the  balance  to  the  first  agent,  who 
paid  none  of  it  to  the  corporation,  the  purcnaser 
of  the  stock,  upon  the  first  agent's  refnsal  to 
deliver  the  stock,  was  entitled  to  recover  from 
him  the  amount  be  received,  but  not  the  snm 
retained  by  the  second  agent.— Id. 

S  193  (N.C.)  In  an  action  for  breach  of  a 
contract  for  the  sale  of  cotton,  made  through  a 
third  person,  evidence  on  the  question  of  the  de- 
fendant's liability  as  principal  held  sufficient 
to  so  to  the  Jnry.— Latham  t.  Field.  79  S.  E. 


PRINCIPAL  AND  SURETY, 

See  Appeal  and  Error,  U  327,  914,  1080 ;  Ap- 
pearance, C§  9,  2S;  Constitutional  Law,  { 
306:  Corporations,  1  484;  Costs,  |  238; 
Evidence,  |i  166,  428:  Ouaraubr ;  Indemni- 
ty;  BeODgnicanoei;  Taxation,  |  G45i 

in.  DISCHARGE  OF  SITBETT. 

S  97  (Ga.App.)  Under  the  express  provisionB 
of  Civ.  Code  1010,  |  3543,  a  change  in  the  terms 
of  a  contract  without  the  consent  of  the  surety 
discharges  him,  though  the  change  Inures  to  the 
benefit  of  b«>th  the  principal  and  surety.— Little 
Rock  Furniture  Co.  v.  Jones  &  Go.,  79  S.  £. 
375. 

S  too  (Ga.App.)  That  a  boilding  contract  pro- 
vided for  changes  in  the  structure  to  be  erected 
did  not  authorize  a  change  as  to  the  method 
and  amount  of  the  payments  without  consent 
of  the  sureties  on  the  contractor's  bond. — 
Blfickhum  v.  Morel.  79  S.  £.  492. 

I  105  (Ga.App.)  Where  a  new  note  is  accept- 
ed by  the  payee  or  indorsee  of  a  note  in  renew- 
al of  a  note  previoosly  given,  without  the  con- 
sent of  a  surety  thereon,  this  amounts  to  a  nova- 
tion and  discharges  the  surety.— E.  Bfatthews  & 
Son  V.  Richards,  79  S.  E.  227. 

S  108  (Ga.App.)  Mere  indulgence  or  extension 
of  time  of  payment  of  a  note,  granted  to  the 
maker  without  eonstderatlon,  will  not  discbarge 
a  surety  or  indorser.— E.  Matthews  &  Son  v. 
Richards,  79  8.  E.  227. 

fi  1 14  (Ga.App.)  Where  a  cropper,  the  prind- 
pu  on  a  note,  delivered  cotton  to  his  landlord, 
the  surety  on  the  note,  to  sell  and  apply  the 
proceeds  in  payment  thereof,  and  where  the 
payee  induced  the  surety  to  apply  the  proceeds 
on  the  cropper's  individual  note  by  misrepresent- 
ing to  him  that  he  was  in  law  oound  on  such 
note  also,  tlie  surety  was  not  released  thereby, 
especially  where  he  made  no  offer  before  soit  to 
restore  the  status  quo  by  returning  the  note 
paid.— Jonea  Bros.  v.  Watson.  79  S.  E.  239. 

S  117  (Ga.App.)  Where  the  owner  of  a  build- 
ing under  construction  made  payments  to  the 
contractor  in  excess  of  the  amount  authorized 
by  the  contract,  and  failed  to  require  affidavits 
provided  for  therein,  the  sureties  on  the  con- 


tractor's bond,  as  their  UaUUt?  eoold  not  be  ex- 
tended, were  discharged,  regaxdleH  of  how 
tlie  chante  in  the  contract  affected  them.— 
Blackburn  t.  Morel.  79  8.  B.  402. 

IV.  BEBffEDIEB  OF  GBEDITOBa. 

1 152  (W.Va.)  A  suit  by  a  bank  to  ^oace  the 
obligation  on  its  cashier's  bond  should  behroncht 
jointly  against  the  sorrtving  obligors  and  the 
personal  representatives  of  the  deceased  obli- 
gor8.-Clark  v.  Kickell,  79  S.  E.  1020. 

I  156  {Ga.App.)  In  an  action  against  tiie 
sureties  on  a  bond,  the  court  properly  refused 
to  strike  a  plea  that  defendants  did  not  ^9 
the  bond  as  sued  on,  bat  that  it  had  been  chang- 
ed after  they  signed  it,  so  as  to  make  it  ap- 
pear that  the  prmdpal  signed,  not  for  bimseU, 
but  as  agent  and  nett  frioid  for  two  minors; 
such  plea  being  In  effect  a  denial  of  the  contract 
sued  on,  and  not  being  governed  by  the  general 
rules  goreminf  the  alteration  of  instruments, 
so  that  allegation  of  fraudulent  alteration  was 
not  neoeHaxy.— Bobbs  v.  Taylor,  79  &  B.  866. 

V.  BIGHTS  AKD  BEKEDISa  OF 

■miBTY. 

(B)  Am  to  PrlMlpal. 

S  177  (Ga.App.)  The  contract  of  a  sore^  or 
accommodation  indorser  is  executory  until  pay- 
ment by  the  surety  is  actually  made. — Savannah 
Ice  Co.  V.  Canal-Ix>uisiana  Bank  &  Trust  Co., 
79  S.  E.  45. 

i  183  (Va.)  A  Bunt^  company  cannot  hold 
the  estate  of  the  principal  debtor  liable  for  loss 
sustained  by  a  subseouent  contractor  who  con- 
tracted to  complete  the  building  after  the  first 
contractor  abandoned  it,  where  the  second  con- 
tractor's loss  under  his  contract  was  voluntan^ 
paid  by  the  surety  company.— Tatteison  t.  fi- 
d^ty  ft  Depoelt  Co.  of  Maryland,  79  S.  EL 

(C)  Am  to  Co-Smretr. 

I  199  (W.Va.)  Evidence  on  a  surety's  motion 
under  Code  IQOii,  c.  101,  8  5,  for  a  judgment  of 
contribution,  held  to  support  a  judgment  in  his 
favor. — Selvey's  Ex'rs  v.  Armstrong's  Adm'r,  79 
S.  E.  1019. 

Notice  of  a  surety's  motion,  under  Code  1906, 
c.  101,  {  5,  for  a  jud^ent  of  contribution 
against  a  cosurety,  was  sufficient  where  it  de- 
scribed the  note  by  naming  the  parties  and  re- 
cited payment  of  the  judgment  anid  costs,  though 
it  did  not  steto  the  day  or  amount  of  the  note. 
-Id. 

On  a  surety's  motion  under  Code  1906,  c.  101. 
S  6,  for  a  judgment  of  contribution,  tiie  judg- 
ment obtained  against  the  sureties  was  proper- 
ly admitted  in  evidence. — Id. 

PRIORITIES. 

See  Chattel  Mortfages,  S  1S& 

PRISONS. 

See  Criminal  Law,  S  90. 

PRIVATE  NUISANCE. 

See  Nuisance,  {§  3-64. 

PRIVILEGED  COMMUNICATIONS. 

See  Witnesses,  |  20S. 

PROCESS. 

See  Appeal  and  Error,  |§  914,  1074;  Appear- 
ance; Arrest;  Constitutional  Law,  {  309; 
Dismissal  and  Nonsuit,  S  58 ;  Divorce,  |  157 ; 
Execution;  Garnishment,  fi  101;  Insorance, 
I  626;  Judgment.  S  OSS:  Justices  of  the 
Peace,  (128:  Poaaeasory  Warrant;  PnAitd- 
tion ;  lime,  f  S. 
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n.  BBBVIOS. 
CA)  PwBomal  8«rvto»  in  S*m«nl. 

1 64  (Oa~A.pp,)  Where  an  oflBcer  having  a 
■ummoiiB  for  a  hnsbaiid  and  wife  drove  up  to  the 
front  of  their  residence  and  told  the  husband 
that  he  had  a  paper  to  serve  on  him  and  bis 
wife  and  banded  same  to  him,  there  was  not  a 
sufficient  service  on  the  wife,  where  she  testi- 
fied that  Bbe  did  not  hear  the  conversation, 
tliongh  ahe  was  ten  feet  from  the  husband;  it 
further  appearing  that  but  one  copy  of  the  writ 
was  banded  to  the  basband.— Ambrose  v.  Barber, 
79  S.  E.  1136. 

i  67  (Ga.)  The  acknowledgment  of  service,  en- 
tered after  the  appearance  term,  held  not  an  ac- 
knowledgment that  the  petition  and  proceBs  had 
been  tegally  served  on  defendant  the  requisite 
time  before  the  appearance  twnu— Bell  v.  Ter- 
dal,  79  S.  E.  819. 

(D)  PrlvUesM  and  Bz«mptiona. 

I  126  (N.C.)  Service  of  proceas  upon  one  at- 
tending court  as  a  witness  is  not  void  but  void- 
able and  hence  must  be  attacked  b;  motion  to 
set  aside,  the  defendant  appearing  specially  for 
the  purpose  of  a  motion;  his  remedy,  in  case 
the  motion  is  overruled,  being  to  except,  answer, 
and  appeal  from  the  final  Judgment.— Dell 
School  V.  Peirce,  79  8.  B.  687. 

(n)  Bctmrn  and  Proof  ot  Senlee. 

I  148  (Ga.)  It  is  not  error  to  exclude  testi- 
mony of  an  attorney  that  he  directed  service  of 
process  in  another  action  to  be  made  upon  a 
corporation  defendant  in  the  pending  suit, 
where  the  entry  show^  it  to  have  been  made 
upon  an  individual.— Hodges  v.  Stuart  Lumber 
Co.,  79  8.  £.  4ti2. 

f  149  (Ga.App.)  On  the  trial  of  a  traverse  to 
a  return  of  personal  service,  proof  of  service  by 
leaving  a  copy  at  the  residence  of  defendant 
will  not  avail  the  plaintiff.— Ambrose  v.  Bar- 
ber, 79  S.  E.  1136, 

tn.  DEFECTS.  OBJECTIONS,  AND 
AMENDICENT. 

I  163  (Ga.App.)  It  was  not  error  to  permit 
process  to  be  amended  and  thereafter  order  serv- 
ice to  be  perfected,  returnable  to  a  later  term 
of  the  court ;  there  being  no  time  limit  when 
amendments  to  writs  shall  be  made.— Atlantic 
Coast  I^e  a.  Ca  v.  Whitney,  79  S.  E.  181. 

S  164  (Ga.)  The  refusal  of  the  court  to  per- 
mit one  who,  as  dieriff.  made  service  upon  the 
defendant,  a  corporation,  in  a  prior  action,  to 
amend  his  entry  of  service,  which  showed 
service  upon  an  Individual,  was  not  erroneous, 
where  It  did  not  appear  that  he  was  still  sher- 
iff.—Hodgea  T.  Stuart  Lnmber  Co.,  79  S.  B. 
402. 

PROHIBITION. 

I.  NATURE  AND  OR01TND8. 

f  to  (Va.)  Code  1904,  {  437a.  as  amended  by 
Acts  1910,  c.  39,  provides  an  exclusive  remedy 
for  the  correction  of  an  erroneous  assessment 
of  mineral  lands,  so  that  the  circuit  court  had 
DO  Jurisdiction  of  an  application  therefor  by 
the  state  auditor  of  public  accounts  under  Code 
1904,  §  573,  and  it  would  be  restrained  by  a 
-writ  of  prohibition.— Grief  v,  Kegley,  79  S.  E. 
1002, 

8  10  (W.Ta.)  Under  Code  1906,  c  110,  8  1, 
authorizing  the  writ  of  prohibition,  when  the 
inferior  court  "exceeds  its  legitimate  powers," 
prohibition  lies  to  prevent  a  trial  court  from 
entertaining  a  plea  to  an  indictment  which  chal- 
lenges the  legality  or  sufficiency  of  the  evidence 
on  which  it  was  found.— Noll  v.  Dailey,  79  S. 
B.  668. 

PROMISSORY  NOTES. 

See  BUls  and  Notes. 


See  Criminal  Iaw, 
194. 


PROPERTY. 

See  Constitutional  Law,  SS  261-309. 

8  9  (Ga.)  Evidence  that  plaintiff  was  offered 
a  certain  sum  for  bis  alleged  interest  in  an  es- 
tate held  iUMHnpetent  to  prove  the  fact  of  soch 
Interest^Hurt  t.  Barnes,  79  S.  SL  775. 

PROVINCE  OF  COURT  AND  JURY. 

738-704;  Trial.  »  191- 

PROVISOS. 

See  Statutes,  {  207. 

PROVOCATION. 

See  Homidde,  §  296. 

PROXIMATE  CAUSE. 

See  Railroads,  |8  337,  889. 

PUBLIC  IMPROVEMENTS. 

See  Monidpal  Corporations,  §§  26^-544^ 

PUBLIC  LANDS. 

See  War,  |  29. 

m.  DISPOSAL  OF  LANDS  OF  THE 

STATES. 

8  1 86  (W.  Va.)  A  general  entry  of  land  after- 
wards carried  into  survey  and  grant,  and  relied 
on  as  proof  of  an  exception  from  anottier  grant 
of  land  susceptible  of  Inclusion  by  the  descrip- 
tion of  the  entry,  but  lying  outside  the  lines 
of  the  entry  and  patent  founded,  may  be  con- 
strued as  calling  only  for  the  land  surveyed  and 
granted.— Willlfun  James*  Sons  Co.  t.  Crouch, 
79  S.  B.  810. 

8  186  (W.Va.)  A  decree  of  dismissal  In  a 
suit  for  the  sale  of  lands  as  forfeited  for  the 
school  fund,  which  was  based  on  a  report  of  the 
commissioner  of  school  lands  pursuant  to  the 
latter  provision  of  Code  1006,  c.  105,  §  6,  and 
actually  dismissed  lands  from  the  cause,  held 
not  a  mere  retraxit,  which  could  not  be  made 
over  objection  of  a  claimant  of  leave  to  redeem, 
but  an  iMljQdlcatioDj  though  It  recited  that  it 
was  entered  on  motion  and  by  consent. — State 
V.  Reed,  79  S.  B.  939. 

Where  a  new  county  is  formed  from  the  terri- 
tory of  a  county  in  which  a  suit  for  the  sale 
of  forfeited  school  lands  has  been  instituted,  the 
commissioner  of  school  lands  of  the  new  county 
may  make  the  report  of  the  suit  which  is  con- 
templated by  the  latter  provision  of  Code  1906, 
e.  105,  S  6,  providing  tor  such  report. — Id. 

A  hearing  of  the  matters  raised  by  the  re- 
port of  the  commissioner,  pursuant  to  Code 
1906,  c  106,  8  6,  will  not  be  delayed  to  enable 
a  formal  party  to  the  cause,  claiming  the  right 
to  redeem,  to  contest  same,  where  the  matters 
are  the  same  as  those  already  presented,  and  as 
to  which  he  has  had  ample  time  to  present  his 
case. — Id. 

Where  it  appears  by  the  report  that  certain 
forfeited  lands  involved  In  the  suit  have  been 
granted  by  the  state  to  another,  and  that  there 
has  been  no  subsequent  forfeiture,  the  suit  may 
properly  be  dismissed  as  to  such  lands.— Id. 

PUBLIC  NUISANCE. 

See  Nuisance,  5|  72,  76. 

PUBLIC  SCHOOLS. 

See  Schools  and  3<^ool  Districts. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;    Railroads;   Street  BaUroads; 
Telegraphs  and  Telephones. 
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PUBLIC  USE 

Bee  Eminent  Domain,  S  34. 

PUBLIC  WATER  SUPPLY. 

See  Waten  and  Water  Gonnea,  |  XMK 

PUNISHMENT. 

See  Criminal  Law,  ||  13,  27,  120S-120S;  In- 
toxicating Uqiiora,  |  242. 

PUNITIVE  DAMAGES. 

See  Damasea,  Si  81.  20a 

QUANTUM  MERUIT. 

!^  Aasnmprit;  Action  of. 

QUARANTINE. 

See  Health.  |  16. 

QUASHING. 

See  Ezecntion,  f  S  167-177 ;  Indictment  and  In- 
formation, I  137. 

QUESTIONS  OF  LAW  AND  FACT. 

See  Trial,  H  136-140. 

QUIETING  TITLE. 

Sm^^P^J  and  Srror,  |  1041;  Bridenee,  SS 

X.  BIGHT  OF  AGTIOH  AHD  DEFEirSEB. 

17  (Ga.)  A  court  of  equity  will  cause  to  be 
delireied  np  and  canceled  a  forged  deed,  which 
casta  a  cloud  on  the  titie  of  the  true  owner. — 
Echols  v..  Green,  79  S.  E.  567. 

S  15  (S.C.)  Where  defendant  in  a  suit  to  quiet 
title  claimed  under  a  deed  to  the  common  source, 
defendant  could  not  take  advantate  of  any  de- 
fect in  the  execution  of  anch  deed.— Betliea  t. 
Allen,  70  S.  B.  639. 

RAILROADS. 

See  Appeal  and  Erroi;  H  1001,  1066;  Car- 
riers ;  Commerce,  {  27 :  Covenants,  St  110~ 
135;  Deatbu  §S  Si.  75;  Evidence,  SS  413, 
441,  471;  Executors  and  Administrators,  St 
122.  129;  Master  and  Servant,  gS  114, 
159,  228.  246,  264,  270,  274,  278,  289;  Nex- 
lifence,  I  141;  Nuisance.  {  11;  Street  Bail- 
roads:  Trial,  SS  263,  255,  261,  296;  Waters 
and  Water  Courses,  %  126;  Wltneseea,  S  368. 

V.  BIGHT  OF  WAT  AlfD  OTSEK  IN- 
TEBEST8  IN  IiAHD. 

1 68  (W.Va.)  A  railroad  company's  posaee- 
don  of  a  Btrip  of  land  which  it  fenced  and  cared 
for  without  objection  for  a  lon^  period  of  time, 
and  npon  a  part  of  which  it  maintained  its 
tracks,  held  to  constitute  a  practical  conatruc- 
tion  of  a  deed  which  granted  it  each  striii  for 
a  right  of  way  without  specifying  the  width, 
and  to  fix  such  width  as  coextensive  with  such 
possession,  although  the  possession  and  acqui- 
escence could  not  have  commenced  with  the  date 
of  the  deed  or  the  construction  of  the  road.— 
Ashbaugb  v.  Chesapeake  ft  O.  By.  Co.,  79  S.  E. 
741. 

The  construction  of  a  side  track  within  an 
area  to  which  a  railroad  company  had  acquired 
a  right  by  possession  and  use  without  objection 
under  a  deed  granting  a  strip  of  land  for  a  right 
of  way  without  fixing  its  width  held  not  an  en- 
joyment  of  the  easement  granted  by  the  deed 
and  defined  by  the  conduct  of  the  parties. — Id. 

{73  (Ga.App.)  Where  a  railroad  company 
pursuant  to  »  consolidation  takes  over  the  prop- 
erty of  another  company,  which  property  is  sub- 

Iect  to  a  covouant  running  with  the  land,  regnlr- 
ng  the  boilding  of  a  aide  track  and  warehonse, 
•lu  where  it  proceeda  to  operate  and  manace 


same,  it  may  be  held  liable  in  a  aoit  for  breat^i 
of  the  covenant,  though  the  pxopertj  is  not 
formally  transferred  to  it  nntlf  alter  the  com- 
mencement of  the  suit— ReidsriUe  ft  S.  EL  K- 
Co.  V.  Baxter.  79  S.  E.  187. 

A  railroad  company's  contract  to  locate  a  sta- 
tion at  a  given  point  is  not  void  per  se,  but  is 
enforceable  against  the  company,  unless  per- 
formance will  render  it  impoBsible  for  the  ram- 
paiv  to  discharge  its  duties  to  the  public — Id. 

The  damages  consequent  apon  the  breach  of  a 
railroad  company's  covenant  to  construct  a 
side  track  and  erect  a  warehouse  to  be  used 
as  a  depot,  in  consideration  of  a  grant  of  a 
right  of  way,  are  not  necessarily  speculative, 
though  resting  upon  the  opinion  of  witnesses. 
—Id. 

That  a  railroad  company  which,  in  considera- 
tion of  the  grant  of  a  right  of  way,  has  cove- 
nanted to  construct  a  side  track  and  erect  a 
warehouse  at  a  certain  point  is  unable  for 
want  of  room  to  comply  with  its  covenant,  after 
laying  its  track  In  the  center  of  the  riKht  of 
way  according  to  custom,  will  not  excgwe  a 
breach  of  sudi  covenant,  since  the  company 
conhl  comply  with  the  covenant  by  iwtiiAtiii«i«» 
additional  land.— Id. 

TI.  COmiTBirOTIOH.  HAIHTEIIAKOE, 
AMD  EQUIPMEIIT. 

S  94  ^.C.)  A  railroad,  thoogh  ope  ratine  on- 
der  legislative  franchise,  is  snoject  to  all  rea- 
sonable police  regulations,  and  the  acceptance 
of  its  charter  is  upon  the  implied  condition 
that  it  will  comply  with  all  reasonable  regula- 
tion b  of  a  town  regardiuc  the  use  of  ita  streets. 
-State  T.  Atlantic  ft  N.  a  B.  Co..  79  8.  E. 
447. 

S  95  (N.C.)  An  ordinance  requiring  railroads 
on  a  certain  street  to  fill  the  ditches  beside  the 
tracks  and  maintain  the  right  of  way  on  a  rea- 
sonable grade  with  tiie  street  is  valid  where, 
although  the  ditches  are  necessary  for  drain- 
age, they  can  be  covered  or  tiled  at  moderate 
expense. — State  v.  Atlantic  ft  M.  C.  B.  Co-  79 
S.  B.  447. 

S  103  (Ga.)  Civ.  Code  1910.  |  2699,  reqnira 
cattle  guards  for  the  protection  of  landowners 
whose  lands  are  traversed  by  the  railroad,  and 
not  for  the  protection  of  those  whose  lands 
merely  abut  upon  tbe  right  of  way>— LoniaTiUe 
ft  N/B.  Go.  T.  Butler,  TO  S.  B.  776. 

X.  OFEBATIOir. 

(O)  Ooatpwates  asA  Persom  KrtaUs  Csw  Im- 
lavtsB. 

f  258  (N.C.)  PuR^asoB  of  a  railroad  frun  re- 
ceivers are  liable  on  eQultahte  principles  for 
injuries  caused  hy  the  negligence  of  the  receiv- 
ers while  operating  the  road. — Lassiter  v.  Nor^ 
folk  Southern  R.  Co.,  79  S.  E.  264. 

{260  (Va.)  Where  one  coal  company  allows 
another  to  use  its  railroad  yards,  it  owes  no 
duty  to  a  licensee  on  an  engine  of  the  other 
c<anpany  to  promulgate  roles  for  the  movement 
of  oiglnes  in  the  yarda.— Steele's  Adm'r  t.  Oo- 
loniarGoal  ft  Coke  Oo..  TO  S.  B.  S46. 

(D)  lajarlss  to  Uoensees  or  Ta— j—sass 
Im  Oeaeral. 

S  276  (Va.)  The  rule  that  one  who  takes  pas- 
sage on  a  freight  train  assumes  the  risk  of  such 
jerking  and  jarring  as  are  incident  to  the  oper- 
ation of  such  trains  applies  more  strongly  to 
a  licensee  than  to  a  paasenger,  for  whose  safe- 
ty the  carrier  is  held  to  the  exerdse  of  extraor- 
dinary care.— Steele's  Adm'r  T.  Colonial  Goal 
&  Coke  Ca,  79  S.  EL  346. 

S  282  (Va.)  In  an  action  for  the  death  of  a 
coal  miner  who  waa  killed  by  being  knocked 
from  the  platform  of  an  engine,  where  be  was 
riding  for  his  own  convenience,  by  the  fmpa<A 
of  an  engine  of  the  defendant  company  with 
a  car  coupled  to  the  engine  on  which  be  was 
riding,  evidence  held  insufficient  to  show  any 
actionable  n^ligence  on  the  part  of  tiw  em- 
ployte  of  th«  defendant  company  .^-Steele's 
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Adm'r  T.  Goknlil  Coal  ft  Ooke  Co.,  TO  8.  B. 

346. 

In  an  action  for  the  deatii  of  one  who  waa 
killed  while  riding  upon  an  engine  of  one  coal 
company  In  the  yards  of  the  defendant  company, 
evidence  held  insufficient  to  show  any  proximate 
causal  connection  between  the  failure  of  the  de- 
fendant company  to  promulgate  rules  for  the 
movement  of  uiglnea  In  itt  yardfl  and  the  bi' 
jury.— Id. 

(K)  Accldenta  Mt  CroMlnvs. 
1301  (N.C.)  Where  a  railroad  track  crosses 
a  public  hifrhway,  both  a  traveler  and  the  rail- 
road  have  equal  rights  to  cross,  but  the  traveler 
must  yield  the  right  of  way  to  the  railroad  in 
the  ordinary  course  of  the  latter's  buainesB.— 
Johnson  V.  Seaboard  Air  Line  By.  Co.,  79  S.  B. 

A  railroad  company  and  a  traveler  on  a  high- 
way approaching  a  crossing  are  charged  with  a 
mutual  duty  of  keeping  a  careful  lookout  for 
danger,  and  the  d^^ee  of  vigilance  is  in  propor- 
tion to  the  known  danger.— Id. 

A  greater  degree  of  vigilance  ia  required  of  a 
traveler  approaching  a  railroad  crossing  than 
is  required  of  employ^  of  the  company  who  are 
engaged  in  the  performance  of  their  duties. — Id. 

S  312  (N.O.)  While  a  train  has  the  right  of 
way  at  a  croesing,  it  la  the  duty  of  the  engineer 
to  give  signals  and  exercise  vigilance  in  ap- 
proaching such  croBsings. — Johnson  v.  Seaboard 
Air  Line  Ry.  Co.,  79  S.  E.  690. 

The  act  of  a  railroad  company  In  making  a 
flying  switch  across  a  public  highway  In  a  popn- 
lous  town  or  village  is  gross  and  criminal  neg- 
ligence.—Id. 

S3I7  (Ga.)  Where  a  person  riding  on  a  two- 
horae  wagon  driven  by  another  is,  through  no 
negli^nce  of  his  own,  injured  at  a  crossing  by 
a  tram  running  at  a  speed  in  excess  of  that 
prescribed  by  ordinance,  ne  may  recover  against 
the  railroad  company  for  such  Injury. — Georgia 
&  F.  Ry.  V.  Newton,  79  S.  E.  142. 

S  324  (N.C.)  If  a  traveler  fails  to  exercise  the 
desree  of  care  required  of  him  when  approach- 
ing a  railroad  creasing,  it  is  such  negligence  as 
will  bar  his  recovery,  if  it  was  the  proximate 
cause  of  his  injai7.--John8on  v.  Seaboard  Air 
liine  Ry.  Co.,  79  S.  B.  690. 

Where  a  traveler  is  deceived  by  appearances 
produced  by  the  negligence  of  the  railroad  com- 
pany in  such  a  way  and  to  such  an  extent  that 
a  man  of  ordinary  prudence  would  not  antici- 
pate danger,  the  company  caunot  escape  liabil- 
ity by  imputing  the  blame  to  him. — Id. 

I  325  (Va.)  A  railway  mail  clerk  In  the  dis- 
charge of  his  duties,  while  he  is  required  to  ex- 
ercise ordinary  care  in  using  a  defective  door 
of  the  mail  car,  and  cannot  recover  if  be  fails 
to  do  so,  does  not  assume  tbe  risk  of  the  defect, 
even  though  he  knew  of  it  and  did  not  report  it 
^Virginian  By.  Oo.  v.  Bell,  79  S.  E.  396. 

I  326  (N.C.)  If  a  traveler's  view  is  obstructed 
or  his  hearing  an  approaching  train  is  prevent- 
ed, especially  if  through  the  fault  of  the  rail- 
road company,  and  the  company's  serrants  fail 
to  warn  nim  of  the  approach  of  a  train,  and 
he  attempts  to  cross  the  track,  having  used  his 
faculties  as  best  he  could  under  the  circum- 
atances,  negligence  will  not  be  imputed  to  him. 
—Johnson  v.  Seaboard  Air  Line  By.  Co.,  79 
S.  E.  690. 

t  327  (N.C.)  Before  attempting  to  cross  the 
track,  a  traveler  must  look  aud  listen  in  both 
directions  for  approaching  trains,  if  not  prevent- 
ed from  .doiiu  so  by  the  fault  of  the  railroad 
company.— Johnson  t.  Seaboard  Air  Une  Ry. 
Co.,  79  8.  E.  690. 

Tie  duty  of  a  traveler  to  look  and  listen 
when  approaching  a  railroad  crossing  is  not 
always  an  absolute  one,  but  may  he  qualified  by 
attendant  clrenmstanees.- Id. 

i  334  (N.a)  A  traveler  who  is  without  fault, 
or  if  his  fault  is  excused  by  some  act  of  the 


company,  or  Gxe  company  has  the  last  clear 
chance  to  avoid  the  accident,  when  suddenly 
confronted  by  a  peril,  may  adopt  sudi  means 
of  extrication  as  are  apparently  necessary,  and 
is  held  only  to  soch  measure  of  care  as  a  man 
of  ordinary  prudence  would  exercise  in  the 
same  circumstances.— Johnson  v.  Seaboard  Air 
Line  By.  Oow,  79  S.  E.  600. 

S  337  (N.O.)  Tilt  act  of  a  railroad  company 
in  making  a  flying  switch  acRMS  a  public  high- 
way, where  no  warning  waa  given  of  the  ap- 
proach of  the  rear  portion  of  the  train  and  it 
was  concealed  behind  cars  upon  a  siding,  held 
to  have  been  the  proximate  cause  of  injuries  to 
a  boy  attempting  to  cross  the  track.— -Johnson 
T.  Seaboard  Air  Line  Ry.  Co.,  79  S.  E.  690. 

1 347  (N.C.)  Evidence  of  measurements  of  the 
width  of  certain  cars,  not  shown  to  have  been 
of  the  same  width  as  those  upon  a  siding  at  the 
time  of  an  accident,  heU  inadmissible  to  show 
that  cars  could  not  have  been  at  the  place  claim- 
ed by  plaiutifF  without  being  struck  by  a  train 
on  another  track. — Johnson  t.  Seaboard  Air 
Line  Ry.  Co.,  79  S.  E.  690. 

{  350  (N.C.)  In  an  action  for  Injuries  to  a  12 
year  old  boy,  who  was  injured,  at  a  railroad 
crossing  over  a  frequented  street,  by  the  rear 
portion  of  a  train  engaged  In  making  a  fiying 
switch,  and  which  was  concealed  by  cars  upon 
a  siding,  evidence  held  sufficient  to  ta^e  to  the 
jury  the  question  of  the  boy's  exercise  of  due 
care.— Johnson  t.  Seaboard  Air  line  By.  Co., 
79  S.  E.  690. 

(G)  iHjmrles  to  Penou        o»  sear  Traelcs. 

1358  (Va.)  WhUe  a  railroad  company  is  en- 
titled to  a  clear  track  and  is  not  ordinarily  li- 
able for  injuries  to  i>erBons  thereon,  yet  if  it 
knows  that  persons  are  in  the  habit  of  using  Its 
track  for  a  footpath  it  is  bound  to  exercise  rea- 
sonable care  to  prevent  injury  to  such  persons. 
-Nesbit  V.  Webb,  79  S.  B.  380. 

{ 359  (6a.App.)  The  only  duty  a  railroad 
company  owes  to  the  driver  of  an  automobile 
who  crosses  the  track  elsewhere  than  at  a  pub- 
lic crossing  is  to  refrain  from  wanton  injury 
and  to  use  ordinary  care  to  prerent  injury.— 
Central  of  Georgia  Ry.  Go.  t.  McEey,  79  8. 
B.  378. 

1362  (N.O.)  Under  Laws  1909,  c.  446^  reqnir. 
ing  railroad  locomotives  to  carry  an  electric 
headlight  at  night,  the  failure  to  do  so  is  un- 
lawful, and  constitutes  negligence  per  se.— 
Shepherd  v.  North  Carolina  B.  Co.,  79  S.  E. 
968. 

S369  (Ga.App.)  The  failure  to  comply  with 
the  statutory  requirements  as  to  signals  and 
checking  the  train  on  approaching  a  highway 
crossing  does  not  constitute  negligence,  for  which 
recovery  may  be  had  by  a  person  not  upon  or 
approaching  a  public  crossing. — Central  of  Geor- 
gia By.  Co.  V.  McKey,  79  S.  B.  37a 

S  387  (Ga.App.)  A  railroad  company  Is  not 
liable  for  Injuries  caused  by  the  running  of  a 
railroad  train,  If  the  peraon  injured  could  have 
avoided  the  consequences  of  the  company's  neg- 
ligence.—Central  of  Georgia  By,  Co.  v.  McKey, 
79  S.  E.  378. 

S  389  (Ga.App.)  Failnre  to  give  the  statutory 
signals  required  upon  approaching  a  public 
crosnng  is  not  the  proximate  cause  of  an  Injury 
to  a  person  not  at  the  crossing,  and  who  was 
aware  of  the  approach  of  the  train.— Central  of 
Georgia  By.  Co.  v.  McKey,  79  S.  B.  378. 

A  railroad  company  Is  not  liable  for  injuries 
caused  by  an  unavoidable  accident.— Id. 

i  394  (Ga.App.)  Where  the  petition  in  an  ac- 
tion for  injuries  on  a  track  alleges  that  de- 
fendant's agents  knew  of  a  custom  to  use  a 
portion  of  the  track  as  a  passway,  and  that  the 
place  where  the  accident  occurred  was  no  used 
with  permission  of  defendant's  officers,  it  need 
not  allpge  the  names  of  such  agents  and  officers. 
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—Atlantic  Ootuft  Una  B.  Go.  Whitney,  79  S. 
B.  181. 

i  395  (Gft^pjt.)  Where  a  railroad  company 
defends  on  the  ground  that  idaintlff  waa  at  nnlt 
eQnally  with,  or  more,  than  Itself,  or  that  plain- 
tiff could  by  the  exercise  of  ordinary  care  have 
avoided  the  consequencee  of  the  negligence, 
or  that  the  injury  was  due  to  aoavoidable 
accident,  it  was  entitled  to  recover  on  proof  of 
any  one  of  snch  defenses.— Central  of  Georgia 
Ry.  Co.  V.  McKey,  79  S.  E.  378. 

}i396  (OB.App.)  Where  it  appean  that  an 
ury  has  been  cansed.by  the  running  of  a  rail- 
road train,  the  burden  la  npon  the  company  to 
prove  that  it  exercised  all  ordinary  and  reason- 
able care.— Central  of  Geoigla  Ry.  Co.  T.  Mc- 
Key. 79  8.  £.  37a 

1400  (Ga.App.)  It  ia  for  the  Jury  to  deter- 
mine whether  it  la  want  of  ordinary  care  for  a 
licensee  to  step  on  a  railroad  track  without 
looking  for  the  approach  of  a  train. — South- 
ern Ry.  Co.  V.  Lofton,  79  S.  B.  37. 

The  question  of  defendant's  negligence  was 
for  the  jury,  where  the  petition  alleged  that 
plaintiff's  decedent,  while  a  licensee  on  a  track, 
was  struck  by  a  train  running  at  an  nnlawfal 
speed  without  signals,  and  when  the  engineer, 
if  be  had  kept  a  proper  lookout,  could  have 
stopped  the  train  before  reaching  the  point 
where  deceased  was  struck.— Id. 
i  400  (Ga.App.)  Where  it  was  undisputed  that 
'  the  driver  of  an  automobile  saw  a  train  ap- 
proaching at  some  distsnce,  the  court  shoold 
iDstract  that  the  Eailaie  to  ring  the  bell  and 
blow  the  whistle  was  not  Diligence  for  which 
the  plaiotiff  conid  recover.— Central  of  Georgia 
Ry.  Co.  V.  McKey,  79  8.  E.  37a 

1400  <Ga.App.)  Where,  In  an  action  against 
a  railroad  company  for  the  death  of  plaintiff's 
minor  son.  plaintiff  produces  evidence  sufficient 
to  raise  the  statutory  presumption  of  negli- 
gence, and  defendant  fails  to  rebut  the  pK- 
Bumption  by  evidence  of  probative  weight,  it  is 
error  to  direct  a  verdict  for  defendant,  under 
Civ.  Code  1910,  t  5926.— Eubankg  v.  Central  of 
Georgia  Ry.  Co..  79  8.  B.  488. 

1 400  (N.G.)  In  action  for  death  of  person 
struck  and  Idlled  by  a  freight  train  while  cross- 
ing track  some  distance  from  a  highway  cross- 
ing blocked  by  a  train,  evidence  as  to  defend- 
ant's negligence  Acid  to  make  a  question  for  the 
^r^g^hepherd  v.  North  Carolina  R.  Co.*  79  S. 


(H) 


Tracks. 


1 410  (Ga.App.)  Damages  are  not  recoverable 
fbr  the  negUgoit  killing  of  a  dog  by  a  train, 
there  being  no  evidence  that  It  was  caused  by 
the  wanton  or  mallcioas  act  of  the  agents  of 
tiie  railroad.— Western  &  A.  B.  Co.  v.  Swanson, 
79  S.  E.  77. 

$419  (N.G.)  A  railroad  company  was  negli- 
gent in  tailing  to  sound  the  alarm  whistle  when 
turkeys  were  on  the  track  which  were  seen,  or 
should  have  been  seen,  by  the  engineer  in  time 
to  sound  the  whistle.— Lewis  v.  Norfolk  South- 
ern R.  Co..  79  8.  E.  283. 

S44I  (Ga.App.)  The  statutory  presumption 
of  negligence,  arising  on  proof  that  cattle  were 
killed  by  a  locomotive  of  defendant,  not  having 
been  rebutted  by  the  evidence,  a  verdict  based 
on  such  presumotiou  was  authorized  by  law.— 
Georgia  &  F.  By.  Co.  v.  Norman,  79  8.  E.  86. 

1441  (Ua.App.)  The  presumption  of  negli- 
gence which  artees  from  the  killing  of  live  stock 
by  a  railroad  company  extends  only  to  the  acts 
of  negligence  alleged  in  plaintiff's  pleadings.- 
South  Georgia  Ry.  Co.  t.  Atkins,  79  8.  B.  226. 

1 446  <N.G.)  Evidence,  in  an  action  against  a 
railroad  company  for  running  over  and  killing 
turkeys,  held  sufficient  to  take  to  the  jury  the 

auesdon  whether  defendant's  failure  to  sound 
ae  alarm  whistle  was  the  proximate  cause  of 
the  injury.— Lewia  t.  Norfolk  SouUiem  B.  Oa, 
78  S.  B.  288. 


1 446  (W,Va.)  Iff  an  action  ■to  recover  for  In- 
juries to  plaintiff's  horse  on  defaidanfa  track, 
demurrer  to  evidence  kM  lU^tti  aaataiDed.— 
Bower  t.  VirgiDian  By.  Co.,  TO  S.  B.  727. 

(I)  Pires. 

1454  (W.Va.)  To  relieve  from  liability  for 
fire  caused  by  sparks  from  a  locomotire,  it  i« 
not  essential  that  the  locomotive  be  equipped 
with  the  best  and  most  approved  spark  arrester, 
but  only  that  it  have  an  approved  and  rea- 
sonably safe  one.— Mills  v.  Norfolk  &  W.  Ry. 
Co.,      8.  B.  1090. 

S480  rW.Va.)  The  presumption  of  n^^^eoce 
arising  from  proof  that  the  fire  was  started  by 
sparks  from  a  locomotive  can  only  be  repelled 
by  proof  that  the  locomotive  was  equipped  and 
operated  In  a  reasonably  safe  way,  and  not  by 
proof  alone  that  it  was  equipped  with  a  proper 
spark  arrester.— Maia  v.  Norfolk  &  W.  Ry.  Co^ 
79  8.  E.  1090. 

1 485  {W.Va.)  In  an  action  for  damages  from 
fire  started  by  sparks  from  a  locomotive,  it  was 
error  to  instruct  that  the  presumption  of  ne^- 
gence  which  arises  from  proof  that  the  fire  so 
started  may  be  repelled  by  proof  that  tbe  loco- 
motive was  equipped  with  an  approved  spark 
arrester^Mllls  t.  Norfolk  &  W.  By.  Co..  79  S. 
B.  1090. 

RAPE. 

See  Criminal  Law,  |  762. 

L  OITEirSES  AMP  RESFOmiBIIiXTT 
THEBEFOB. 

S  12  (Ga.App.)  Sexual  intercourse  with  a  wo- 
man incapable  of  consenting  is  rape,  though  she 
makes  no  resistance,  but  ue  mere  fact  that  a 
woman  is  weak-minded  does  not  disable  her 
from  giving  consent — Morrow  State,  79  8. 
B.  63. 

Under  Pen.  Code  1910,  i  34,  a  finale  under 
10  years  of  age  cannot  consent  to  sexual  inter- 
course, and,  under  section  33,  incapacity  to 
consent  Is  presumed  between  the  ages  of  10  and 
14.  but,  after  tlie  age  14  she  la  preaumptiTely 
able  to  consent. — Id. 

The  test  of  capacity  to  consent  to  sexual  in- 
tercourse after  the  age  of  14  is  mental  capacity 
to  understand  tbe  sexual  act  and  give  intelli- 
gent  assent— Id. 

n.  PBOSEOUTIOK  AWP  PPlTimMBWT. 

(B)  BrldcMee. 

(43  (GaJlpp.)  In  a  prosecution  for  aasanlt 
with  intent  to  rape  a  female  who  was  more 
than  14  years  old,  evidence  of  her  want  of 
physical  development  was  competent  only  to  il- 
lustrate her  mental  capacity.— Morrow  v.  State. 
79  8.  E.  63. 

153  (Ga.App.)  Evidence  held  Insufficietit  to 
^ow  that  the  female  made  sack  resistanoe  aa 
indicated  that  the  sexual  intercourse  attempted 
by  defendant  was  against  her  will;  and  hence 
the  offense  at  most  was  an  attempt  to  com- 
mit fornication.— Morrow  v.  State,  79  S.  El. 
63. 

Evidence,  In  a  prosecution  for  assault  with 
intoit  to  rape  a  fonala  over  14  years  old,  hM 
insufficient  to  show  mental  ina^aci^  to  con- 
sent to  the  sexual  act— Id. 

RATE. 

See  Carriers,  j{  S2,  36;  Tdeita^  and  9>Ie- 
phones,  ||  28,  88. 

RATIFICATION. 

See  Banks  and  Baiikln&  1  1B4;   Bills  and 
Note^  I  123. 

REAL  ACTIONS. 

Set  Byectment;  FutltleD;.  Qnletiiv  Titl& 
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REBATES. 

See  Insnnmce,  }  184. 

RECEIPTS. 

Se«  GoTpontions,  |  90i. 

RECEIVERS. 

See  Appeal  and  Ilrror,  %  1043;  Corporations, 
It  90,  &56-609;  Courts,  {  489;  Divorce,  | 
206;  Mortgages,  S  468;  Partition,  §  53;  Rail- 
roads, g  258;  WerebouBemeD,  S  34. 

XXZ.  TZTI.B  TO  A2n>  P08SE8BIOK  OF 
PBOFEBTT. 

S  71  (N.C.)  A  receiver's  possession  Is  that  of 
the  court,  taken  for  the  pnnwse  of  secnruur  the 
thing  in  controversy,  so  that  it  may  be  snliject 
to  such  disposition  as  the  court  may  finally  di- 
rect—Gobble V.  OrreU,  79  S.  E.  957. 

S77  (Oa.)  Where  a  recdver  was  a  mere 
bailee  as  to  property  In  his  possession,  equity 
woald  restore  possession  to  the  intervener,  who 
proved  a  title  suiwrior,  to  all  ottiers,  except  a 
conditional  seller,  who  bad  the  legal  title  untU 
the  balance  of  the  price  was  paid  by  interrener. 
— Pentou  V.  Hall,  79  S.  E.  466. 

RECEIVING  STOLEN  GOODS. 

{  3  (Ga.App.)  Where,  in  a  prosecution  for  re- 
ceiving Btolen  goods,  there  was  do  evidence 
that  defendant  knew  the  goods  received  by  him 
were  stolen,  a  verdict  of  guilty  was  anantboris- 
ed,  thow[h  defendant  admitted  receiving  thp 
sooda.— S^art  v.  State.  79  S.  ^.  225. 

RECEPTION  OF  EVIDENCE 

Sw^Crlminal  Law,  H  666-683;  Trial.  H  48- 

RECITALS. 

See  TazatloD,  |  788. 

RECOGNIZANCES. 

Sw  ^^^1        Error,  {  914;  .^^ppearanee,  § 

II  (N.C.)  A  recognizance  is  a  debt  of  record 
nowledged  before  a  court  of  competent  ju- 
risdiction, binding  accused  to  appear  and  ao- 
awer  eitiier  a  sRecified  charge  or  to  such  mat- 
ters as  may  be  objected,  to  abide  the  judgment 
of  the  court,  and  not  to  depart  without  lettn 
of  court— State  v.  White.  TO  S.  E.  297. 

RECORDS. 

See  Appeal  and  Error,  SS  49fr-«90.  1052;  Bail- 
ment, 1 18;  Criming  Law,  iS  400, 1092-1122; 
Divorce,  J  184;   Elections;   Logs  and  Ik»- 
giu,  i_28;  Vendor  and  Purchaser,  |S  233. 
Wllla.  H  fiS,  246,  261. 

S  10  (Ga.App.)  The  filing  for  record  of  an  in- 
strument executed  by  en  agent  on  behalf  of  a 
corporation  under  its  corporate  seal,  when  such 
instrument  Is  recordable,  constitutes  notice  to 
third  persons,  from  the  time  of  filing  for  rec- 
ord, of  the  presumptive  power  of  the  agent  to 
execute  it,  though  it  is  so  defectively  recorded 
by  the  clerk  as  to  indicate  that  it  was  not  an 
instrument  under  seal.— Blakely  Artesian  Ice 
Go.  T.  Clarke,  79  &  B.  526. 

REFERENCE. 

See  Appeal  and  Error.  |  1022. 

m.  BEPOBT  AHD  FIKDIHOS. 

i  99  (Ga.) '  The  action  was  equitable  in  char- 
acter, the  evidence  was  sufficient  to  authorize 
the  finding  of  the  Auditor  in  favor  of  the  plain- 
tiff, and  the  ruling  of  the  presiding  Judge  In 


overruling  the  exceptions  thereto  was  not  er- 
ror.—Cowart  V.  SingleUry,  79  S.  E.  196. 

f  100  (S.G.)  An  exception  to  a  referee's  re- 
port, alleging  error  in  allowing  plaintiff  a  cer- 
tain sum,  on  the  ground  that  so  much  was  not 
due,  was  too  general  and  insufficient  to  raise 
the  question  whether  a  particular  note  should 
have  been  allowed  in  the  amount  found  to  be 
due  plaintiff.— Simpson  v.  Cox,  79  S.  E.  102. 

8  lOt  (Ga.)  Wherfe  the  issues  of  fact  inequity 
were  found  for  plaintiff  by  a  jury  on  a  former 
trial,  and  by  the  auditor  on  remand,  and 
where  the  auditor's  finding  was  approved  by 
the  judge,  a  motion  for  re-reference  was  prop- 
1^.  ***"'*"'*^"~'^°'"'*^      Singletary,  79  S.  E. 

f  101  (S.C.)  The  granting  of  a  motion  to  re- 
commit to  a  referee  b)  take  further  proof  Is  a 
matter  for  the  trial  court's  discretion.— Farmers* 
Bank  ft  Trust  Co.  t.  Sontiiem  Granite  Co..  79 
S.  E.  986, 

REFORMATION  OF  INSTRUMENTS. 

I.  RIGHT  OF  ACTION  AND  DEFBNSES. 

1 1 9  (N.  G.)  Where  there  has  been  a  mutual 
mistake  in  the  execution  of  a  contract  or  a 
mistake  of  one  of  the  parties  brought  about 
by  the  fraud  of  the  other,  equity  will  grant 
reformation  but  not  for  misapprehension  ox  one 
of  the  parties  as  to  any  taeti.— Wilson  t.  Scbi^ 
boro,  TO  S.  n.  811. 

n.  FB0GEEDIN08  AND  BXUEF. 

845  (N.C.)  Where  reUef  is  sought  on  the 
ground  of  mistake  or  mistake  by  one  party  and 
fraud  of  the  other,  the  evidence  must  be  clear 
and  convincing  and  evidence  dehors  the  deed 
and  inconsistent  with  it  must  be  shown. — 
Lamm  V.  Lamm,  79  S.  E.  290. 

In  suit  by  the  children  of  a  deceased  husband 
against  the  widow  by  a  second  marriage  for 
relief  against  a  deed  executed  to  defendant  by 
a  third  person,  the  consideration  for  which  was 
paid  by  decedent,  on  the  ground  that  the  deed 
was  made  to  her  as  a  result  of  her  fraud  and 
undue  iufiuence,  plaintiffs  held  required  to  es- 
tablish the  issue  only  by  tiie  greater  weight  of 
the  evidence.— Id. 

1 45  (N.C.)  In  an  action  where  it  was  sought 
to  reform  a  timber  deed  on  the  ground  of  mis- 
take, evidence  held  insufficient  to  show  any 
mutual  mistake. — Dajneron  t.  Rowland  Ifumber 
Co.,  78  S.  E.  607. 

REGISTRATION. 

See  Eilectlons;  Records. 

REHEARING. 

See  Appeal  and  Brror,  |  833 ;  New  TriaL 

RELEASE. 

See  Bankruptcy,  8  Bills  end  Notes,  i  08; 
Chattel  Mor^ages,  |  138;  Liens:  rand- 
pal  and  Surety,  §S  97-117. 

RELEVANCY. 

See  Evidence,  H  121-142. 

REMAINDERS. 

See  Curte^,  |  9;  Deeds,  8S  132,  133;  Infants, 
8  31;   Wills,  88  614,  634. 

I  16  (N.C.)  Where  land  was  limited  to  plain- 
tiff for  life,  remainder  to  the  heirs  of  his  ttody, 
vith  a  remainder  over  on  death  without  issue, 
it  may,  under  Bevlsal  1905,  }  1580,  be  sold  for 
reinvestment  in  a  proceeding  in  which  the  con- 
tingent remaindermen  are  parties  and  any  heirs 
of  plaintiff's  body  now  in  esse,  as  well  as  those 
who  may  be  bom,  are  represented  by  a  guardian 
ad  litem.— O'Hagan  v.  Johnimn,  79  S.  B.  460. 
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RENT. 

See  Landlord  and  Teoaat.  H  112.  106-270^  SOa 

REPAIRS. 

See  Landlord  and  Tenant  If  IfiO.  167;  Mn- 
Dicipal  CorporationB.  S  TW. 

REPEAL 

See  Statutee,  |  108. 

REPLEVIN. 

See  Attachment,       102.  839. 

REPLICATION. 

See  Sanity,  |  208;  Fleadbift  {  160. 

REPLY. 

See  Equity,  1 208;  Pleading,  |  166. 

REPORT. 

See  Drains,  }  14;  Reference,  |  100. 

REPRESENTATIONS. 

See  Fraud;  Inevrance,  M  268-29». 

REPUTATION. 

See  DiBorderly  House.  |  17. 

REQUESTS. 

See  Criminal  Law,  H  821-829;  Trial.  ^  25S- 
267. 

RESCISSION. 

See  Vendor  and  Porcbaser,  St  96.  12a 

RESERVATIONS. 

See  Deeds,  |  ISa 

RES  GEST>E. 

See  Bvidenee.  H  121.  122. 

RES  JUDICATA. 

See  Judgment,  H  S85-748.  948.  966L 

RESULTING  TRUSTS. 

See  Trusts,  ff  72,  77, 

RETROSPECTIVE  LAWS. 

See  Oonstitiitional  Law,  {  208. 


See  Taxation. 


REVENUE 
REVERSAL. 


See  Appeal  and  Bcror,  H  1188,  1170-1180; 
Oonrts,  <i  80,  90. 

REVIEW. 

See  Appeal  and  Eirror;  CertioEart;  Criminal 
Law,  «  1184-1179. 

REVOCATON. 

See  Executors  and  Adminiatrators.  1  85;  Wills, 
S  194. 

RIGHT  OF  WAY. 

See  Basements,  |  44;  Ballroads,  ||  68^  72. 

RISK. 

Assumption  of,  see  Master  and  Servant,  H  204, 
a06;  NecUgenca,  {1. 


ROADS. 

See  Highways. 

RULE  IN  SHELLEY'S  CASE. 

See  Deeds,  |  128;  Estates. 


SABBATH. 


See  Sunday. 


SAFE  PLACE  TO  WORK. 

See  Master  and  Servant,  SI  107-128i 

SALES. 

See  Agriculture.  {.7;  Bills  and  Notes,  H  330- 
367;  Chattel  Morteages,  »  6,  285;  Consti- 
tntional  Iaw,  {  278;  Crminal  Law,  {  ts*i; 
Customs  and  Usages,  1  10:  Evidence.  |i  14:!, 
ITS;  ETOcntion,  K  2^258;  Executors  mud 
Adminlstratore,  |  402;  Frauds.  Statute  of,  { 
05;  Gaming  SS  12,  49;  Husband  and  Wife. 
»  185,  187.  198:  Intoxicating.  Llquoia.  | 
132;  Judgment,  I  785;  Judiciaf  Sales;  Ijoga 
and  Logging:  Mines  and  Minerals,  {  55: 
Partner^ip.  f  100;  Pleading,  I  93;  Priiicii>al 
and  Agent,  11  103.  193;  Trial.  HJSSL  2S)5. 
860;  vendor  and  Purchaser;  Wac^oiue- 
men,  f|22,84. 

J.  BBQUiaiTIBS  AWP  TAXaBTTY  OT 
COETHAOT. 

{ I  fW.Va.)  A  contract  for  the  sale  of  drug 
store  fixtures  Md  sufficlentlr  definite  in  the  de- 
scription of  the  fixture— Bernard  Qloekler  Co. 
V.  Carr,  79  B.  E.  732. 

f23  (W.Va.)  An  acceptance  of  an  offer  to 
buy  store  fixtures  held  a  binding  contract  not 
revocable  by  the  buyer,  though  it  provided  that 
complete  plans,  specifications,  and  details  were 
to  be  submitted  and  approved  by  bim. — ^Bemazd 
GloeUer  Co.  v.  Carr.  19  S.  E.  732. 

nr.  FEBFOBMAKOS   OF  OONTHAOT. 

(C)  DelWevr   wd   AeeeptMM   oC_  Q«oda. 

Si6(  (Oa.App.)  The  execution  of  a  btll  of 
log  is  not  essential  to  a  valid  shipment  con- 
tract, or  necescary  to  constitute  such  delivery 
to  a  common  carrier  as  will  be  equivalent  to  de- 
livery to  Uie  eonrignee.— CSty  of  Bainbridge  v. 
Smitii.  79  S.  E.  1130.  ' 

I  176  (Ga.)  In  an  action  for  the  price  of 
cross-ties  delivered  under  a  contract  calling  for 
an  Inspection  at  delivery,  an  inatruction  that 
if  the  buyer  had  an  opportunity  to  inspect 
them,  and  tben  discovered  that  they  were  not 
up  to  specifications,  it  was  bis  dnty  to  noti^ 
the  seller  of  that  fact,  was  proper. — Bllaid  t. 
Smith,  70  S.  El  460. 

1 177  tW.Va.)  A  bnyer*s  refusal  to  talre  drug 
store  fixtures  in  conformity  with  the  contract 
under  which  he  had  bonght  fliem  was  a  breach 
thereof.— Bernard  OloeUer  Go.  t.  Carr,  79  S. 
B.  732. 

OFERATXOK  AHD  ■Krt'BO'l', 
(A)  Tranafer  of  Title  m  BatWMa  Pwttca. 

{202  (G8.App.)  Where  personal  property  is 
il  for  cash,  title  does  not  pass  until  the  pur- 
chase money  Is  paid,>i-Bowen  t.  De  Loadi,  79 

S.  E.  371. 

Where  an  absolute  sale  was  made  for  cash, 
but  the  seller  received  only  a  small  part  of  th« 
purchase  money,  his  failure  to  return  the  same 
did  not  operate  to  pass  to  the  purchaser  a  titie 
which  he  could  transfer  to  a  third  peiaon.  but 
merely  gave  the  parchaser  a  right  to  complete 
thr  sale  and  obtain  title  by  payment  of  Uie  bal- 
ance due. — Id. 

▼I.  WABKAXnBi. 

i  272  (N.C.)  A  sale  of  goods  by  a  manufaetuF- 
«r  for  renle  Imports  an  Im^isd  mixanty  that 
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the  goods  are  merchantable.— Dr.  Shoop  Fam- 
ily Medicine  Co.  t.  Davenport,  79  S.  E.  602. 

1273  (Oa.App.)  Where  an  article  is  ordered 
by  a  name  importioK  no  particular  gnality,  and 
proves  anauited  to  the  ose  intended,  and  for 
which  the  seller  represented  It  to  be  snitable, 
the  buyer  is  not  bound  for  the  purchase  price, 
unless  at  the  time  of  the  purcbase  he  knew  the 
real  quality  of  the  article.— Kerr  Glass  Mfg. 
Co.  V.  Amerlcus  Grocery  Co.,  79  S.  B.  381. 

9  284  (N.C.)  A  buyer  may  return  goods,  if 
they  are  unsalable  and  worthless,  for  breach 
of  an  implied  warranty  of  merchantability. — 
Dr.  Sboop  Family  Medidne-  Co.  Davenport, 
79  S.  E.  602, 

$287  (N.C.)  Where  a  seller  accepted  a  re- 
turn of  a  part  of  goods  sold  for  alleged  breach 
of  warranty  of  merchantability,  it  could  not 
recover  a  balance  of  the  contract  price.— Dr. 
Sboop  Family  Medicine  Co.  T.  Davenport,  79 
a  BT  602. 

Vn.  KBMEDVSM  OF  SELLER. 
(B)  'AettoHS  tor  Prlee  or  V«l««. 

1 347  (Ga.App.)  In  a  seller's  action  for  the 
price  of  a  shipment  of  goods,  evidence  that  the 
goods  had  actually  been  delivered  to  the  defend- 
ant  buyer  by  the  carrier  at  destinatim  author- 
ized a  judgment  for  plaintiff,  re^rdless  of 
whether  a  valid  agreement  was  made  to  release 
defendant  and  look  atone  to  the  carrier  for  the 
Talue  of  the  goods.- Rogers-McRorie  Oo.  v.  Bob* 
eson  Cutlery  Co.,  79  8.  E.  874. 

8  356  (Va.)  In  an  action  on  certain  notes  giv- 
en for  {urt  of  the  price  of  a  sawmill  outfit,  a 
letter  written  by  plaintiffs  to  defendants  held 
to  show  on  its  fiace  that  it  rdated  to  the  mat- 
ter in  controverrar  and  was  therefore  relevant 
and  admissible.— Davis  v.  Cole  Bros..  79  S.  E. 
1033. 

Whether  defendants  did  not  send  plaintilb  a 
note  purporting  to  have  been  executed  by  de- 
fendants grandfather  as  collateral  security 
•end  whether  plaintiffs  had  not  returned  the 
same  stating  that  the  maker  had  repudiated 
the  signature  and  prononnced  the  note  forg- 
ed were  proper  subjects  of  inquiry^ — Id. 

A  question  asked  one  of  the  plaintiffs  as  to 
his  knowledge  concerning  whether  defendant  D. 
sold  to  his  codefendants  any  timber  held  ad- 
missible.— Id. 

I  363  (Ga.App.)  Where  the  contract  sued  on 
was  unambiguous,  and  defendant  admitted  that 
he  had  not  complied  with  its  terms,  which  au- 
thorized bin^  to  return  unsold  goods,  and  where 
the  evidence  showed  no  excuse  for  such  non- 
compliance, the  court  properly  directed  a  ver- 
dict for  plaintiff  for  the  amount  sued  for.— 
Joseph  Dry  Goods  Co.  v.  Home  Pattern  Co., 
79  S.  El  356. 

fi  363  (Ga.App.)  Where^  in  an  action  on  a 
note  for  the  price  of  a  gin  outfit,  under  a  con- 
tract obligating  plaintiff  to  superintend  putting 
it  in  place,  defendant  relied  on  failure  of  the 
machine  to  work  satisfactorily,  and  the  evi- 
dence showed  thit  such  failure  was  due  to  the 
misplacement  of  two  pulleys,  but  did  not  show 
whether  such  misplacement  was  the  fault  of 
plaintiff  or  of  defendant,  it  was  error  to  direct 
a  verdict  for  plaintiff.— McDuffle  t.  LuDunos 
Cotton  Oln  Co..  79  S.  E.  493. 

1 364  (Oa.App.)  A  charge  that  the  buyer  may 
rescind  for  fraud  where  he  moves  with  ''reason- 
able promptness,"  and  that  restitution  of  the 
goods  is  unnecessary  where  they  are  worthless, 
is  in  substantial  accord  with  Civ.  Code  1910, 
I  4S06.— Kerr  Glass  Mfg.  Co.  t.  Americus  Gro- 
cery Co.,  79  S.  E.  381. 

(F)  Aottons  tor  Damaares. 

S  370  (Ga.App.)  Where  goods  are  sold  for  fu- 
ture delivery  and  prior  to  the  time  for  delivery 
the  purchaser  notifies  the  seller  thst  he  will  not 
take  and  pay  for  the  goods,  the  seller  may  treat 


the  oontract  as  leodnded  and  sue  for  damages 
sustained  up  to  the  time  of  the  repudiation  of 
the  ccmtiact— American  litg.  Go.  t.  Ohu^on 
Mfg.  Co.,  79  S.  E.  480. 

§381  (N.C.)  Where,  in  a  seller's  action  for 
the  breach  of  a  contract  of  sale,  the  defense 
was  that  the  contract  was  procured  by  fraudu- 
lent representations  of  plaintiff's  agenti  the  bur- 
den was  on  defendant  to  prove  lliat  tbey  were 
induced  to  contract  by  such  representations, 
that  in  consequeoce  thereof  they  declined  to 
perform,  that  they  were  calculsted  to  deceive 
and  did  deceive,  and  that  defendants  lost  some- 
thing thereby.— White  Sewing  Machine  Co.  v. 
I.  W.  BnUo^  &  Co.,  79  8.  SL  1107. 

Vm.  KEMBDIEB  OF  BITYER. 

(A)  ReooTerr  9t  Frlett. 

{392  (Ga.App.)  Where  a  buyer  of  goods 
to  '  be  manufactured  repudiates  the  contract, 
and  the  seller  falls  or  refuses  to  manufacture 
the  goods  for  delivery  at  the  time  fixed  in  the 
contract,  the  seller's  only  remedy  Is  an  action 
for  damages  for  breach  of  the  contract,  and 
he  cannot  sue  for  the  price  or  for  the  contract 

Srice  less  the  cost  of  manufacture. — American 
Ife.  Go.  V.  Champion  Mfg.  Co.,  79  S.  E.  485. 
Where  a  buyer  of  goods  to  be  manufactored 
repudiates  the  contract  before  fime  for  delivery, 
the  seller  in  order  to  recover  the  price,  or  the 

firice  less  the  cost  of  manufacture,  must  msnu- 
Bcture  and  have  available  for  delivery  the 
entire  quantity  of  the  articles  contracted  for. 
—Id. 

S  398  (Ga.)  In  an  action  for  the  price  of 
cross-ties  of  specific  dimensions,  an  instruction 
that^  if  the  ties  were  reasonably  within  the 
specifications,  it  was  the  duty  of  the  buyer 
to  accept  them,  and  that  he  was  liable  for  the 
whole  contract  price,  hM  erroneous. — Kllard 
V.  Smith.  78.  s.  a.  m 

(D)  Aetlona  asd  Connterclalms  for  Brcacli 
of  Warramtr. 

S  428  (Ga.App.)  In  an  action  for  the  price  of 
trees  sold,  the  defendant  coald  set  off  bis  dam- 
ages from  being  compelled  to  pay  notes  in  the 
hands  of  Innocent  purchasers,  given  by  defend- 
ant for  trees  previously  bought,  but  not  as 
warranted,  though  the  notes  were  paid  after 
discovery  of  the  Dieach.— Oilleaple  t.  Bacon  Pe- 
can Co.,  79  8.  E.  212. 

1435  (Ga.App.)  Where  the  answer  in  an  ac- 
tion for  trees  sold  set  up  damages  from  being 
compelled  to  pay  notes  in  the  hands  of  an  In- 
nocent  purchaser  before  maturity,  given  to 
plaintiff  for  trees  previously  purchased  and  not 
as  warranted,  but  failed  to  state  when  the 
notes  were  given,  or  to  whom  they  were  trans- 
ferred, or  to  state  facts  from  which  it  could 
he  determined  whether  the  bolder  was  an  in- 
nocent purchaser,  such  answer  was  demurrable. 
—Gillespie  v.  Bacon  Pecan  Co.,  79  3.  E.  212. 

S437  (Ga.App.)  Where  the  defendant  in  an 
action  for  breach  of  a  contract  of  warranty  of 
an  automobile  admitted  the  "execution"  of  the 
contract,  this  wss  an  admission  of  the  doing  of 
all  acts  necessary  to  carry  its  purpose  into  ef- 
fect, and  plaintiff  was  only  required  to  prove 
breach  ana  damages.— Hall  v.  Studebaker  OoT' 
poration  of  America,  79  S.  B.  750. 

1 445  (Ga.App.)  In  an  action  for  breach  of  a 
contract  of  warranty  of  an  automobile,  held, 
that  It  was  error  to  grant  a  nonsuit.— Hall  v. 
Studebaker  Corporation  of  America,  79  S.  E- 
750. 

IX.  OOHDITIOKAL  8AX£8. 

f467  (Ga.App.)  Where  a  note  given  for  the 
price  of  a  horse  reserves  to  the  seller  title  to 
the  property  until  paid  for,  loss  by  death  with- 
out fault  of  the  buyer  wilt  fall  on  the  seller, 
in  the  absence  of  a  stipulation  to  the  contrary, 
given  under  Civ.  Code,  1010.  I  4123.— McKin- 
ney  v.  Battle  Bros..  79  S.  E.  ^. 

In  a  contract  of  sale  with  reservation  of  titl^ 
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a  sttpolatioD  that  the  seller  does  not  insure  the 
health,  life,  or  woik  of  the  hone,  butt  "in  case 
of  loss  or  damage  to  aald  property,  tlie  same 
shall  be  the  loss  of  tiie  bayers,"  inclodef  loss 
by  death.— Id. 

1 472  (Ga.)  Where  plaintiff  sold  certain  molefl 
for  cash  and  for  notes,  reserving  title  in  the 
males  until  the  notes  were  paid,  and  the  pnr^ 
chaser  took  the  notes  for  execution  before  a 
notary,  receivInK  at  the  same  time  the  mules, 
and  returned  the  notes  officially  attested  the 
next  day  to  the  seller,  who  recorded  them  with- 
in 30  days,  as  prorided  Civ.  Code  1910,  H 
3318,  3S19,  32S7;  and  after  delivery  of  the  males 
and  Dendiog  execution  of  tbe  notea  the  puichas- 
er  sold  them  to  defendant,  the  latter  acquired  no 
title  as  against  plaintiff.— Rowe  t.  Spencer,  79 

1472  (Oa^pp.)  Under  Civ.  Code  1910,  S 
3318,  3319.  a  written  contract  of  conditional 
sale,  duly  attested  and  recorded  within  30  days 
from  the  date  of  delivery  of  the  property,  be- 
comes effective  against  third  persons  from 
such  date,  though  the  date  of  the  execution  of 
the  contract  does  not  appear  tber^ — Alex- 
ander T.  Patterson,  79  S.  K.  482. 

!484  (Ga.App.)  Where  accused  purchased 
personalty  on  credit,  and  a  third  person  paid 
the  vendor,  who'  executed  a  hill  of  sale  to  him 
as  securi^  for  the  debt  a  sabeeqoent  sale  <tf 
^  property  by  the  debtor  without  the  con- 
sent of  sncn  person  U  not  a  violatton  of  Pen. 
Code  1910,  f  to,  forblddlnc  the  sale  of_propertr 
conditionally  purchased. — Shirley  t.  State,  79 
S.  B.  752.  , 

SATISFACTION. 

See  Accord  and  Satisfaction;  Payment 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  GoDsdtuUonal  Law,  {  03;  Statutes,  M  76, 
210, 

n.  FVBUO  BOHOOZiS. 

(A)  BataMlahvent,  School  ImMm  mmA 

FaDds,  antl  ReBstetioB  la 

General. 

il9  (N.G.)  Under  Bevisal  190S,  |  4116,  as 
amended  by  Pub.  Laws  1913,  c.  149,  and  section 
4124,  graded  school  district  under  control  of 
graded  school  conunissioneis  hdd  entitled  to 
share  in  the  fund  for  building  echoolbouses  re- 
served by  the  county  board  of  education  from 
the  conn^  school  fund.— Board  of  Graded 
School  Com'rs  of  City  of  Winston  Board  of 
Bducation  of  For«yth  County.  79  8.  EL  886. 

(B)  OrcAttoB,  AXtentloni  ■xiatoBoe,  mmA 

Dlaaointlen  of  DlsCrleta. 

141  (S.C.)  Act  Feb.  19,  1913  (28  St  at 
Large,  p.  356),  amending  Act  Jan.  S,  1896  (21 
St  at  Large,  p.  921),  by  enlarging  the  Ander- 
son school  district,  does  not  violate  Const  art. 
11,  S  5,  requiring  a  new  district  embracing  the 
territory  of  an  old  district  to  bear  its  just  pro- 
portion of  any  tax  for  tbe  U^uidatiou  of  the 
bonds  of  the  old  district — Burrus  v.  Brock,  79 
8.  E.  193. 

(B)  DlKtrlet  Debt,  Seoarltlea,  and  Tax- 
ation. 

197  (S.C.)  Act  Feb.  19.  1913  ffiS  St  at 
Large,  p.  355),  amending  Act  Jan.  6,  1895  (21 
St.  at  Large  p.  921),  by  enlarging  the  Ander- 
son school  district  and  authorizing  the  trustees 
thereof  to  hold  an  election  on  tlie  question  of 
issuing  bonds,  without  a  petition  of  a  ma- 
jority of  freeholders,  does  not  violate  Const  art 
2,  S  13,  makiux  such  petition  a  condition  pre- 
cedent to  the  holding  of  such  eiection  io  iO" 
corporated  cities.— Burrlss  t.  Brodc,  79  8.  B. 
193. 

There  is  no  provision  in  the  Constitution  re- 
quiring a  petition  of  freeholders  as  a  condition 
precedent  to  an  election  on  the  question  of  is- 
suing bonds  of  a  scbool  district— Id. 

Act  Feb.  19,  191S  (28  St  at  Large,  p.  86S), 


authorising  the  tmstees  of  Anderson  adbool  dis- 
trict to  hold  an  election  on  the  qaeation  of  is- 
■oing  bonds  and  not  requiring  a  peCition  of 
freeholders  as  a  condition  precedent  i>  incon- 
sistent with  and  impliedly  repeals  Civ.  Code 
191^  I  1743,  requiring  such  a  petition. — Id. 

No  law,  constitutional  or  statutory,  requires 
more  than  one  voting  place  for  an  Section  aucb 
aa  is  provided  by  Act  Feb.  19,  1913  (28  St  at 
Large,  p.  360),  anthorizisg  the  tnisteea  of  a 
school  district  to  hold  an  deetkn  on  the  ques- 
tion of  issuing  bonds. — Id. 

I  103  (Qa.)  Where  a  school  district  tax  collec- 
tion had  bera  held  pursuant  to  Civ.  Code  1910, 
I  15S5,  which  was  enacted  pursuant  to  C<uist., 
art  8,  {  4  (Civ.  Code  1910,  S  6579),  and  the 
requisite  two-thirds  vote  obtained,  the  ordinaiy 
should  declare  tbe  result  and  thereafter  a  tax 
will  be  levied  as  provided  for  by  Civ.  Code  1010, 
1 1537.—Ck>niially  v.  Morrison,  79  8.  B.  118. 

Where  the  law  for  levying  a  school  tax  for 
aupplementiiig  the  funds  in  a  school  district 
has  been  put  into  effect  by  an  election  in  a  dis- 
trict as  provided  for  Civ.  Code  1910  1  1635. 
it  wilt  continue  ontil  changed  by  law.— Id. 

Where  tbe  law  for  levying  a  school  tax  for 
supplementing  tbe  fonds  in  a  scibool  district  ba<) 
been  put  in  effect  as  provided  by  Civ.  Code  1910. 

J1536.  a  BubBequent  election  under  section 
536,  at  which  60  votes  favor  local  taxation  and 
84  oppoeed  it  did  not  repeal  the  law  in  so  Car  as 
it  related  to  that  district,  and  an  applicati<m  to 
enjoin  the  tax  levy  was  properly  refused.— Id. 

SCIENCE. 

See  Evidence,  i  863. 

SCIRE  FACIAS. 

See  Injunctioa,  1 27. 

SEALS. 

See  Habeas  Coi^w,  S  86. 

SECONDARY  EVIDENCE. 

See  Criminal  Law,  |  400;  Evidence,  U  157- 
187. 

SEIZURE. 

See  Execution,  1 129. 

SELF-DEFENSE. 

See  Homicide^  H  118,  300. 

SELF-SERVING  DECLARATIONS. 

See  Bridenc^  1  2TL 

SENTENCE. 

See  Criminal  Law,  |  1206. 

SEPARATE  ESTATE 

See  Hulband  and  Wife,  If  129-201. 

SERVANTS. 

See  Master 'and  Servant 

SERVICE. 

See  Pleading,  i  836;  Proeesa. 

SET-OFF  AND  COUNTERCUIM. 

See  Appeal  and  Error,  S  1050;  BanlcB  and 
BaukiDg,  I  154;  Chattd  Mortgages,  t  172: 
Courts,  {  188;  Landlord  and  Tenant  f  STO: 
Parent  and  Child,  |  6;  Sales,  428. 

U.  BirBJECT-liATTER. 

133  (Ga.App.)  Uuder  tbe  express  provisions 
of  Civ.  Code  1910,  |  6521,  tbe  statntoiy  right 
of  set-off  is  restricted  to  demands  or  claims  of 
a  similar  nature,  and  a  claim  arising  ex  con- 
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tracta  cannot  be  set  'off  agatast  one  arising  ez 
delicto.— McArthnr  v.  Wilson,  TD  S.  E.  374. 

A  debt  claimed  hy  defendaDt  against  plaintiff 
cannot  be  set  up  as  a  defense  in  trover  to  re- 
«over  possession  of  personal  property.— Id. 

J 44  (Ga^pp.)  In  an  action  by  a  partner- 
p  for  the  pnce  of  partnerahip  property  sold 
by  one  partner,  defendant  could  not  plead  as 
ft  defense  a  set-off  based  on  a  contract  made 
with  one  partner  solely  in  his  individual  ca- 
pacity.—F.  T.  Hardy  &  Go.  t.  Jama  Bros.,  78 
sT  E.  240. 

SETTING  ASIDE. 

Se«  Judgment,  H  138-167;  Wills,  S  866. 

SETTLEMENT. 

See  Accord  and  Satisfaction;  Compromise  and 
Settlement;  Partnership,  ||  803-S44;  Pay- 
ment. 

SEVERANCE. 

See  Criminal  Law,  1  822;  Tenancy  in  Common, 

SEWAGE. 

See  Eminent  Domain,  i  2. 

SEWERS. 

See  Draina;  Mnnidpal  Corpoxatimu,  H  880, 
845. 

SHADE  TREES. 

See  Municipal  Corporations,  H  87^  680^ 
681. 

SHELLErS  CASE. 

See  Deeda,  S  128;  Batatea. 

SHERIFFS  AND  CONSTABLES. 

See  Criminal  Law,  Si  860,  929;  Evidence,  S 
178;  Execotlon,  %i  2,  207,  210,  219,  221; 
Falae  Imprisonment  |  7;  Taxation,  |  748. 

SIDE  TRACKS. 

See  Baflroad^  |  88. 

SIGNALS. 

See  BaUroada.  M  812,  887,  S69.  389.  419.  446. 

SIGNATURES. 

See  Habeas  Conoa,  |  86:  Husband  and  Wife, 
I  ^Md  mT^^        Surety.  {  106;  Willa, 

SOCIETIES. 

See  Intoxicating  Liquors,  8  146. 

SPECIAL  LAWS. 

Sea  Statatea,  H  76,  00. 

SPECIAL  STATUTES. 

See  Statutea.  S  246^ 

SPECIFIC  PERFORMANCE 

See  Trial.  H  262.  878. 

XL  OOMTKAOTf  EHTOROEABKB. 

1 28  (N.C.)  A  stipulation  in  an  agrennent 
to  convey  land  in  consideration  of  marriage, 
that  plaintiff  should  be  good  and  kind  to  de- 
fendant's daughter,  held  not  to  render  the 

areement  Indefinite,  uncertain,  or  unenforcea- 
Winalow  v.  White,  79  S.  E.  26a 
1 44  (Oa.)  Under  Ctv.  Code  1910,   {  4634, 
epeci&c  performance  of  a  parol  contract  as  to 
land  will  not  be  decreed  on  account  of  partial 
payment,  unless  such  partial  payment  is  ac- 


companied with  possession  of  the  land  by  the 
par^  matdns  it  or  there  be'  possession  of  the 
land  with  valuable  improvements.— Hall  v.  Ed- 
wards, 79  S.  E.  852. 

S  53  (Ya.)  Specific  performance  of  a  contract 
for  the  sale  oi  realty  will  not  be  denied  on  the 
ground  that  the  agent  whom  plaintiff  bad  en- 
gaged to  sell  the  property  had  wrongfully  acted 
as  agent  for  both  parties,  where  the  agent 
merely  transmitted  complainant's  offer  to  de- 
fendant.—Groi^an  T.  Wortbiagton  Hardware 
Co.,  78  8.  E.  1039. 

1 59  (N.C)  A  stipnletion  in  an  agreement  to 
convey  land  in  consideration  of  marriage,  that 

Slaintlff  aboald  be  good  and  kind  to  defendant's 
aughter,  held  not  to  conatitnte  a  condition  pre- 
cedent covering  the  entire  period  of  married 
life,  preventing  enforcement,  but  was  o^  a 
condition  subaeqnent^Winalow  T.  White,  79  S. 
E.  258. 

S  65  (Va.)  Where  no  fraud  or  bnpodUon  waa 
practiced  on  a  vendor  of  land  and  the  contract 
was  fairly  entered  into,  the  purchaser  is  en- 
titled to  specific  performance.— Croghan  v. 
Worthington  Hardware  Co.,  70  S.  E.  1039. 

573  (Ga.)  Specific  jierformance  of  a  contract 
for  personal  eervlces  wbicfa  are  material  and 
mechanical  in  character  will  not  ordinarily  be 
enforced;  the  rule  stated  in  Civ.  Code  1910,  I 
4633,  that  specific  performance  will  be  decreed 
whenever  the  damages  recoverable  at  law  will 
not  be  adequate,  not  being  without  exception. — 
Greer  v.  Pope,  79  8.  E.  846. 

The  specific  performance  of  contracts  for  pei^ 
Bonal  services  involving  the  exercise  of  skill, 
judgment,  and  discretion,  continuous  In  their 
character,  and  running  for  99  years,  will  not 
be  enforced.— Id. 

nr.  PROOEEDIKGS  AND  BELIEF. 

S  121  (6a.)  To  entitle  a  plaintiff  to  speclflo 
performance  of  a  parol  contract  for  the  sale 
of  land,  the  contract  must  be  established  to  a 
reasonable  certainty.— Coffey  v.  Cobb,  79  S.  K. 
568. 

Evidence,  in  an  action  for  specific  perform- 
ance. KM  inaofficient  to  show  that  payments 
were  made  aa  alleged,  or  that  valuable  improve- 
ment were  erected  with  reference  to  the  alleg- 
ed contract.— Id. 

{  121  (Va.)  Evidence,  In  specific  performance 
of  an  agreement  to  aell  complainant  a  tract 
containing  an  orchard,  keld  to  show  that  the 
option  to  purchase  contemplated  that  complain- 
ant pay  the  costs  of  labor  performed  on  the 
orchard  while  tbe  option  was  in  force,  and  that 
be  never  offered  to  wr  auch  coata  and  had  no  In- 
tention of  doing  to.— ^plett  t.  Gudebrod,  79  B. 
E.  1045. 

i  123  (Ga.)  Where,  in  an  action  on  a  cove- 
nant in  a  OO-year  lease  of  a  portion  of  a  tele- 
phone system,  which  bound  the  leasees  to  fur- 
nish free  service  to  the  lessors,  there  was  evi- 
dence that  the  lessees  had  sold  the  entire  sys- 
tem and  placed  it  beyond  their  power  to  carry 
out  tbe  covenant  and  that  those  purchasing 
from  them  refuaed  to  do  ao,  the  question  wheth- 
er the  lessees  were  liable  in  damages  in  lieu  of 
specific  performance  was  for  the  jury.— Greer 
V.  Pope,  79  S.  E  846. 

S  1 28  (Va.)  Where  complainant  was  not  en- 
titled to  specific  performance,  and  could  obtain 
adequate  relief  at  law,  equity  would  not  retain 
jurisdiction  to  award  the  value  of  complainant's 
improvements,  less  the  rental  value  of  the  land. 
— branbam  v.  Artrip,  79  S.  E.  390. 

Code  1904,  8  2760,  authorizing  allowance  for: 
improvements  in  ejectment  and  in  cases  in 
which  there  is  a  decree  or  judgment  against  a 
defendant  for  land,  held  ioappticahle  to  a  suit 
for  specific  performance,  where  the  complainant 
seeking  to  take  advantage  of  tbe  aecaon  waa 
unauccessful. — Id. 
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SPEED. 

Soe  Rallnmdi.  t  817- 

SPIRITUOUS  UOUORS. 

Sm  lutoxicatiiif  UQoota. 

STATES. 

See  Commerce  i|  8.  8;  Costi,  |  96;  Gonrts, 
I  488;   Public  XadcIb. 

n.  ooTKBHiiEirr  Ain>  offioebs. 

1 34  (W.Va.)  A  summons  tor  a  witness  be- 
fore a  joint  legislative  committee,  ordered  by 
the  unanimona  action  of  such  committee  and 
signed  by  the  chairman  of  the  committee  from 
either  bouse,  pursuant  to  Code  IdOti,  c.  12,  g 

7,  is  not  invalid,  though  such  chairman  be  also 
the  chairman  selected  by  the  joint  committee. 
—Sullivan  v.  Hill,  79  S.  E.  670. 

1 40  (W.Va.)  Where  a  witness  summoned  be- 
fore a  joint  legislative  committee  refuses  to  tes- 
tify as  to  a  subject  within  the  range  of  legiti- 
mate legislative  inquiry,  bis  obedience  may  be 
enforced  by  attachment,  fine,  or  imttriBonment, 
as  provided  by  Code  1006,  c.  12,  {  7.— Sullivan 
V.  Hfll,  79  S.  E.  670. 

Code  1906,  c.  12,  §  7,  avfhorixlng  either  house 
of  the  Legislature  or  a  committee  thereof  to 
enforce  obedience  to  ita  proceaSi  JuM  conitita- 
tional.— Id. 

m.  PKOPERTT.  GOHTRAOTS.  AMB 

UABUJTIES. 

S  87  (Va.)  As  to  property  held  by  public  cor- 

K rations  for  public  purposes  the  i>ower  of  the 
glalature  is  supreme,  but,  while  it  may  pro* 
hibit  such  corporations  from  accepting  property 
as  trustee  under  a  pilvate  grant,  yet  when  the 
trust  has  once  been  accepted  it  cannot  divert  it 
to  purposes  other  than  that  ot  the  trust — Gen- 
eral Board  of  State  Hospitals  for  tiie  Insana  t. 
RobertMin,  70  S.  B.  1064. 

nr.  ZTsoAZi  kamaoemsr^fijbxjo 

DEBT.  AMD  83BOUJEUTXE8. 

S  I  IS  (8.C.)  The  refunding  of  a  valid  exist- 
ing debt  does  not  lacrease  the  debt  of  the 
state,  and  hence  does  not  require  Buhmission  to 
the  voters  under  Const,,  art  10,  f  Uv^tate 
V.  Blease.  78  S.  E.  247. 

Act  Feb.  10,  1812  (27  St  at  Large,  p.  922), 
repealing  as  to  two  certain  bonds  Act  Feb.  25, 
1896  (22  St  at  Large,  p.  183),  Umiting  tbe 
time  for  refunding  bonds,  held  not  to  increase 
tbe  indebtedness  of  the  state  contrary  to  Const 
art  10,  S  ll.-Id. 

S  144  rS.C.)  The  HabiUty  of  a  state  upon 
negotiable  paper  issued  by  competent  authority 
is  the  same  as  that  which  attaches  to  private 
individuals  under  like  circumstances. — State  v. 
Blease.  79  S.  E.  247. 

Holders  of  negotiable  pajwr  issued  by  the 
state,  in  the  absence  of  allegations  to  the  con- 
trary, are  presumed  to  be  innocent  purchasers 
tor  value  before  maturity,  and  without  notice 
of  any  objection  to  Its  validity.— Id. 

WiiHX  authority  to  issue  negotiable  paper  in 
the  name  of  the  state  exists,  neither  irregular- 
ities nor  frauds  on  tbe  part  of  the  ofBcers  or 
agents  of  the  state  intrusted  with  tbe  exer- 
cise of  such  authority  will  affect  it  in  the  handil 
of  innocent  purchasers  for  value  before  ma- 
turity and  without  notice.— Id. 

The  state  is  estopped  to  deny  recitals  on  the 
fai»  of  negotiable  paper  in  the  hands  of  in- 
nocent purcbasera  for  value  before  maturity 
and  without  notice.— Id. 

i  IS8  (S.C.1  Provision  of  section  IS  of  the 
foint  resolution  of  March  22,  1878  (16  St  at 
Largs,  p.  672),  ratifj-ing  and  validating  bonds 
end  certificates  of  stock  Issued  after  the  ex- 
piration of  tbe  terms  of  office  of  the  officers  ex- 
ecuting them,  held  valid.— State  T.  Blease,  79 

8.  B.  247. 


1 164  (S.a)  Refunding  of  boqds  and  stocks 

of  the  state  held  not  to  be  enjoined  on  tiie 

f:round  of  irregularities  in  their  issuance,  where 
t  was  not  alleged  that  the  holders  were  not 
innocent  purchasers,  that  the  securities  did  not 
rest  upon  valid  debts  of  the  state,  or  that  thrj 
were  fraudulent  or  void  in  tbeir  inc^ticm. — 
State  V.  Blease.  79  8.  Bl  247. 

i  165  (S.C.)  Where  the  action  of  tha  state 
treasurer  and  treasurer  of  tbe  sinking  food 
commission  in  publishing  a  notice  to  holders 
of  state  bonds  to  present  tbem  for  payment 
was  authorized  by  the  commission,  it  was  un- 
necessary that  a  subsequent  attempted  ratiS- 
catioQ  thereof  was  valid.— State  T.  Bleaae^  79 
8.  E.  247. 

Sinking  fund  commission  in  carrying  out  tbe 
provisions  of  Act  Feb.  17.  1912  (27  St  at 
Large,  p.  738),  relative  to  issuing  oonda  and 
stocks  and  redeeming  others  held  not  subject 
to  tbe  control  of  the  court  as  to  matters  with- 
in its  discretion.— Id. 

Resolution  of  sinking  fund  commisdon  pur- 
suant to  Act  Feb.  17,  1912  ^7  St  at  Large, 
p.  738),  adopted  at  a  meeting  at  which  it  was 
claimed  there  was  no  quorum  present,  held  to 
involve  matters  still  subject  to  its  orders,  and 
hence  to  have  been  ratified  by  the  conmiisaioD's 
subsequent  refusal  to  revoke  It— Id. 

Act  Feb.  17.  1912  (27  St  at  Lai^  p.  73S). 
relative  to  refunding  bonds  and  stocks  issu^l 
under  Acts  Dec  22,  1892,  and  Dec  22,  1893 
(21  St  at  Large,  pp.  24,  420),  held  not  to  au- 
thorize the  refunding  of  outstanding  Green 
Consols,  issued  under  the  Act  Dec.  22,  1S73 
(15  St  at  Large,  p.  618),  and  subsequ^t  acts. 

Under  Act  Feb.  17,  1912  (27  St  at  Large 
p.  738),  autboriaing  tbe  redemption  of  bonds  and 
stocks  issued  under  Act  Dec.  22,  1892  (21  St. 
at  Large,  p.  24),  bonds  and  stocks  issued  under 
Act  Dec.  22,  1883  (21  St  at  Large,  ik  4201. 
amending  and  supplementing  the  act  of  ISfti, 
held  also  redeemable. — Id. 

Under  Act  Dec.  22,  18^  ^1  St  at  Large,  p. 
24),  bonds  and  stocks  issued  thereunder  fceid 
redeemable  20  years  from  January  1,  1893,  tbe 
date  borne  by  them,  although  some  were  not 
actually  issued  until  later.— Id. 

Under  Act  Dec  22,  1892  (21  St  at  Large, 
p.  24),  sinking  fund  commission  AeM  not  re- 
quired to  hold  bonds  issued  thereunder,  when 
called  for  payment  u  assets  of  the  slaMng 
fund,  bnt  to  cancel  them.— -Id. 

▼1.  Aonoxs. 

i  191  (Va.)  A  suit  against  a  state  hospital 
for  tbe  insane  in  its  public  governmental  ca- 
pacity is  a  suit  against  the  state  which  cannot 
be  maintained  by  an  individual  unless  the  state 
waives  its  immunity  and  submits  itself  to  tbe 
jurisdiction  ct  tiie  courts.— Qmeral  Board  of 
State  Hospitals  for  Oie  Insane  v.  Robertson,  79 
S.  E.  1064. 

A  state  hospital  for  the  insane  which  Id  its 
private  capacity  has  accepted  a  testameDtarr 
trust  stands  upon  tbe  same  footing  with  resjiect 
to  it  as  any  other  trustee  and  is  aoaUe  1^  a 
beneficiary.— Id. 

STATUTES. 

See  Awaal  and  Error.  I  170;  Goarta,  I  489; 

Frauds,  Statute  of;  iJmitatiott  of  Actiona. 
For  statutes  relating  to  particular  subjects,  see 

the  various  specue  topics. 

I.  BKAOTBIBWT,  BXQUISmS,  AND 
V  AZJDITT  nr  GEKMBMIm 

S48  (N.C.)  Pub.  Loc  Laws  1811,  &  761, 
amending  the  General  Mechanic^  Uen  Iaw, 
bnt  providing  that  it  shall  apply  only  in  certain 
counties,  shall  not  apply  in  Union  and  Stanley 
counties,  and  shall  not  apply  where  material  u 
fumisbed  by  any  [»erson,  firm,  or  corporation 
outside  of  Union  county,  held  contradictory, 
self-destructive,  and  void.— Orinoco  Supply  Co. 
T.  Masonic  ft  Eastern  Star  Home,  79  8.11  961 
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XX.  AKB  SPBOXAXi  OK  XiO* 

OAZ.  X4A.WM. 

{7S  (S.G.)  OcoHt.  art  8.  |  34,  snbd.  11,  pro- 
Tidinf  that  no  spedal  law  Bhall  be  enacted 
where  a  general  law  conld  be  made  to  apply, 
does  not  render  invalid  an  act  enlar^ng  a  school 
diatrict  and  authorizing  the  trustees  to  hold  an 
election  on  the  question  of  lasuing  bonds.— Bnr- 
rlBB  T.  Brock.  79  S.  B.  198. 

S  76  (W.Va.)  Acts  1907.  c.  74  (Code  Supp. 
1909,  c  42,  If  1^  20),  amending  and  re^nact- 
log  Oode  1906,  c.  42,  1$  16,  20.  and  providing 
for  an  altematiTe  method  of  condemning  land 
or  eas«nents  hj  pipe  line  companies,  held  not 
violative  of  Const  art  6,  39  (Code  1906,  p. 
Ixii),  prohibiting  the  passage  of  a  special  act 
where  a  geDerai  law  would  be  proper  and  ap- 
j^tMblg—Osmeile  Natural  Gas  Oo.  v.  Swiger, 

I  90  (S.C.)  Act  Feb.  19, 1918  (28  St  at  Large, 
p.  365).  amending  Act  Jan.  6,  1895  (21  St  at 
Large,  p.  921).  by  enlai^ng  the  Anderson 
flcbool  district  does  not  violate  Const  art  3, 
S  34,  subd.  5.  prohibiting  the  incorporating  of 
school  districts  n;  special  law,  as  such  law  does 
not  incorporate  a  district  but  only  amends  a 

Srevious  statate  of  Incorporation.— Burriss  t. 
irock,  79  S.  B.  193. 

m.  SUBJECTS  An>  TITUBI  OF  ACTS. 

8107  (S.C.)  Act  Feb.  19.  1913  (28  St  at 
lAFge,  p.  355),  does  not  violate  Const  art  3,  i 
17,  requiring  that  every  act  shall  relate  to 
but  one  subject  and  that  to  be  expressed  in 
the  title.— Burriss  t.  Brock,  79  S.  B.  193. 

1112  (W.Va.)  Acts  1907,  c  74  (Code  Sopp. 
1909,  c  42.  H  18,  20),  amending  and  re-enact- 
ing Code  19W,  c.  42,  »  18,  20,  and  providing 
for  an  alternative  method  o£  condemning  land 
or  easements  by  pipe  line  companies,  held  not 
violative  of  Const  art.  6,  S  30  (Code  1906.  p. 
Ix),  providing  that  no  act  shall  embrace  more 
than  one  subject,  which  shall  be  expressed  in 
its  title.— Carnegie  Natural  Gas  Go.  T.  Swiger, 
79  S.  E.  8. 

1119  (S.C.)  Provision  of  Act  Feb.  17,  1912 
<27  St.  at  LsLVge,  p.  738),  for  issuance  of  bonds 
and  stocks  for  the  purpose  of  calling  in  and 
paying  other  bonds  and  stocks,  held  germane  to 
the  subject  expressed  in  the  title,  and  not  to 
violate  Const  art  8,  i  17.— State  t.  Blease, 
79  S.  E.  247. 

Act  Feb.  17,  1912  (27  St  at  Large  p.  738), 
so  far  as  it  authorizes  the  redemption  thereun- 
der of  bonds  and  stocks  known  as  Brown  Con- 
sols, in  addition  to  those  known  as  Redemption 
Brown  Consols,  held  to  violate  Const  art  3,  { 
17,  as  relating  to  a  subject  not  expressed  in  Its 
title.-Id. 

Provision  of  section  15  of  the  joint  resolution 
of  Bfarcb  22,  1878  06  St  at  Large,  p.  672), 
validating  certain  bonds  and  stocks  issued  after 
the  expiration  of  the  terms  of  office  of  the  offi- 
cers executing  them,  held  germane  to  the  title, 
and  not  to  violate  Const.  1868.  art  2,  {  20,  re- 
quiring the  subject  of  acts  to  be  expressed  in 
their  title.— Id. 

Provisions  of  Act  Dec.  24.  1879  (17  St.  at 
Large,  p.  110),  amending  and  extending  the  pro- 
visions of  Act  Dec.  20,  1878  (16  St  at  Large, 

S.  704).  for  refunding  obligations  issued  after 
anuary  1.  1866,  Aeld  not  to  relate  to  a  subject 
not  expressed  in  the  title,  contrary  to  Const. 
1868,  art  2,  I  20.-Id. 

I  126  (S.C.)  White  Const  art  3,  t  17,  pro- 
viding that  every  act  shall  relate  to  but  one 
subject,  which  shall  be  expressed  in  its  title,  is 
very  UberaUy  construed,  yet  when  the  title  of 
an  act  specifically  limits  its  object,  the  court 


most  limit  the  operatloD  of  the  act  to  the  sab- 
ject  so  expressed  In  the  tide.^tats  t.  Blease, 

79  8.  B.  247. 

V.  REPEAL,    SUSPEirSION,  EXPIRA- 
TIOK.  AMD  RETIVAI.. 

8  159  (N.C.)  Where  two  statutes  are  in  con- 
fiict  and  cannot  reasonably  be  reconciled,  the 
later  one  repeals  tiie  one  of  earlier  date  to  the 
extent  of  the  r^ugnance.— Board  of  Com'rs  of 
Vance  County  v.  Town  of  Henderson,  79  8.  EL 
442. 

VI.  OONSTBUOTIOir  AMD  OPERA^ 
TIOR. 

(A)  General  Ilal«s  of  OoaatrvetloB. 

I  I8f  (N.C.)  If  a  statute  is  ambiguous  so  as 
to  t>e  fairly  susceptible  of  more  than  one  in- 
terpretation, then  the  courts  may  exercise  the 
power  of  construing  its  language  so  as  to  give 
effect  to  the  intention  of  the  Legislature,  but 
such  intention  Is  to  be  ascertained  by  reasonable 
construction  of  the  act  and  not  founded  on  mere 
arbitrary  conjecture.— Board  of  Com'rs  <rf  Vance 
County  V.  Town  of  Henderson,  79  S.  E.  442. 

8  185  (N.C.)  The  Legislature  is  presumed  to 
know  the  existing  law  including  the  judicial 
construction  given  to  existing  statute,  and  to 
legislate  with  reference  theretor-Baeford  Lum- 
ber Oo.  V.  Rockfish  Trading  Co.,  79  B.  B.  6S7. 

§  190  (N.C.)  Where  the  language  of  a  statute 
is  free  from  an^igulty  and  conveys  a  definite 
and  sensihle  meanit^;,  the  courts  should  not 
hesitate  to  give  it  a  literal  interpretation  merely 
because  they  may  question  the  wisdom  or  ex- 
pediency of  the  enactment- Board  of  Com'rs 
of  Vance  Coun^  v.  Town  oi  Henderson,  79  S. 
B.  442. 

I  190  ^.a)  It  is  only  when  the  terms  of  a 
statute  give  rise  to  ambiguity,  or  the  grammat- 
ical construction  is  doubtful,  that  courts  can 
exercise  the  power  of  controlling  the  language 
ta  give  effect  to  what  they  suppose  to  have  been 
the  real  intention  of  the  Le^slatnre.- Whitford 
V.  North  State  Life  Ins.  Co.,  79  S.  B.  501. 

{  207  (N.C.)  Where  the  proviso  In  a  statute  is 
directiy  contrary  to  the  purview  of  the  statute, 
the  proviso  is  good  and  not  the  purview,  because 
the  proviso  speaks  the  later  intention  of  the 
Legislatnre.-^rinoco  Supply  Co.  v.  Masonic  & 
Eastern  Star  Home,  79  S.  E.  964. 

8  219  (N.C.)  It  being  by  statute  the  duty  of 
the  State  Superintendent  of  Public  Instruction 
to  construe  the  school  law,  his  construction 
thereof,  though  not  binding  on  the  courts,  is 
entitled  to  high  consideration.— Board  of  Graded 
School  Com'rs  of  City  of  Winston  v.  Board  of 
Education  of  Forsyth  County,  79  S.  E.  886. 

1225  (N.C.)  Statutes  which  relate  to  the  same 
suhject  should  be  construed  together.— Powell 
V.  Strickland,  79  S.  E.  872. 

(B)  PsFtlevlar  Clmasea  of  Statvtea. 

8241  (S.C.)  In  a  criminal  prosecution  there 
should  be  a  strict  construction  of  the  law  in 
favor  of  tiie  defendant  but  it  should  not  be  one 
which  would  thwart  the  dear  intention  of  the 
lawmakers  as  gathered  from  a  reasonable  in- 
terpretation of  the  statute. — City  of  Anderson 
V.  Fant.  79  S.  E.  641. 

In  a  criminal  prosecution  nnder  a  statute  ft 
must  appear  not  only  that  the  accused  Is  vrith- 
in  the  letter  of  the  law  but  that  he  is  within  its 
spirit- Id. 

8  246  (N.C.)  A  roedal  statate,  entirely  local 
in  its  nature  in  abrogatkm  of  the  general  law 

of  the  state,  should  be  strictly  coustmed.— Orin- 
oco Supply  Co,  v.  Masonic  &  Eastern  Star 
Home,  79  S.  E.  964. 
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STATUTES  CONSTRUED. 


VmrSD  STATES. 

CONSTITUTION. 
Amend.  14    3 

STATUTES  AT  LAEGB. 

18S7.  Feb.  4,  Ch.  104,  24 

Stat.  379    316 

1887.  Feb.  4,  ch.  104,  {  20, 

24  Stat.  386.  Ameoded 

b;  Act  1906,  June  21),  ch. 

3591,  8  7,  34  Stat  503. .  310 
1887,  Feb.  4,  ch.  104.  |  22, 

24  Stat.  387    816 

1887,  March  3,  ch.  373,  { 

3,  24  Stat.  564   264 

1898,  Jul;  1,  ch.  541,  « 

lid,  30  Stat  549   470 

1898.  July  1,  ch.  541.  8 

17a,     30     Stat  650. 

Amended  by  Act  1903, 

Feb.  D,  ch.  487,  S  5,  32 

Stat  798  676 

1898,  July  1,  ch.  541,  { 

60b,  30  Stat  562   470 

1898.  JdIt  1,  ch.  541,  8 

eOb,     30     Stat  5ti2. 

Amended  by  Act  1903, 

Feb.  5,  ch.  487,  S  13,  32 

Stat  799  470 

1903,  Feb.  6.  ch.  487,  8  5, 

32  Stat  798    676 

1903,  Feb.  5,  cb.  487,  8  13, 

32  Stat.  799    470 

1906,  June  29,  ch.  8591,  34 

Stat.  584    242 

1906,  June  29,  ch.  3591.  8 

7.  34  Stat.  593    310 

1906.  June  29.  ch.  3591.  6 

7.  pan.  11,  12,  84  Stat 

55Er.......r7   700 

1908,  April  22,  eh.  149.  35 

Stat  66.. 414,  558,  710, 

932  970 
1908,  April  22,  ch.  140.  i 

1,  36  Stat.  65   970 

1908,  April  22,  cb.  149,  8 

eTss  Stat   4i4 

1908,  April  22,  ch.  140  (8 
9  added  by  Act  lOlO, 
April  5,  ch.  143,  8  2,  36 
Stat  291)    970 

1910,  April  6,  ch.  143,  8  2, 
36  Stat.  291    970 

1913,  March  S,  ch.  117,  37 
Stat.  732    676 

COMPILED  STATUTES 
1901. 

Page  582    264 

Page  3154  316 

Page  3169   310 

Page  3170  316 

Page  3426    470 

Page  3428    576 

Page  3445    470 

COMPILED  STATUTES 
SUPP.  1911. 

Page  1288    242 

Page  1307   310.  700 

Page  1322  .  .414,  558,  710, 

932,  970 

Page  1324    414 

Page  1325    970 

Page  1496    576 

Page  IBOe  470 

OEOBGIA. 

CONSTITUTION. 

Art.  1,  S  1,  par.  3  1125 

Art  1,  S  1.  par.  5  1128 


Art  8,  I  4   119 

Art  11,  I  1,  par.  2  1116 

Art  13,  II.  par.  1  1116 

CIVIL  CODB  1886. 

8  4774    466 

CIVIL  CODB  19ia 

I  162   915 

8  258    222 

88  445.  447.  448   196 

722   752 

933    747 

,  1187  1125 

i8  1535-1637    119 

1651   908,  919 

1652    908 

1771  et  Mq.    476 

1774   754 

2251   536 

2268    170 

,  2471    210 

18  2563,  2564    467 

2675    142 

2699    776 

18  2712.  2714    364 

I  2717-2il0    309 

1 2752    162 

2781   142,  475 

2812   ■,   370 

2815  et  Be»i   170 

88  2971,  29SJ   115 

I  3009    557 

8  3021    356 

I  3067    761 

8  3144    836 

H  3172,  3180    759 

! 3222.  subsec.  7   876 

3257   144,  765 

3286    930 

3301    783 

3318.  8319   144,  482 

3345-3347    540 

3349    213 

3352   236,  465 

,  3353   236 

I  3354.  3356    362 

3358    383 

8364,  Bubsec.  2   81 

8442   1128 

S469    947 

3479    77 

3501    235 

3543    376 

3595    912 

3653   ....106,  359.  753 

3655    753 

,  3657    196 

18  3060,  3678    646 

3718   196 

8729    167 

3739   572,  862 

3780    572 

3931    772 

I  3935-3938    903 

4010   780 

4029    661 

4123    92 

4144    230 

4182    853 

4212    466 

42tj2  ISO,  539 

S  4254    211 

88  4273,  4276    640 

-  4279   227 

4296    236 

4305    381 

18  4355,  4.^57   668 

,1  4362,  4368    470 

4419    676 

4426    475 

44.39    022 

18  4457,  4458   860 

4490    86 


8  4521    657 

8  4633    »4« 

8  4634   802 

8  4738   530 

i 4739    496 
4742    530 
4765    167 
4852    129 
8  4853,  4854    472 

8  4863    OOS 

8  4998    530 

8  5014    496 

!3  5065,  5056    946 
5113   360 
5164   6W 
5169   88 
5190    696 

8  5192    752 

§8  5196,  52C0   179 

8  5228   110,  SU 

88  5282,  5283   781 

'  5287   1130 

5289    781 

5329  et  seq   580 

5331    ES76 

5346    456 

I  5;{65,  5366   849 

5385    864 

5385  et  seq.   842 

6389   812. 

5417    772 

5477   UaO 

5515   4M 

5521   l«r.  374 

5527   122 

6579    462 

6649    SSI 

5690    215 

5730    46S 

5732    475 

6740    468 

5769    44 

5794    38 

6828    227 

5858   .....378,  473 

6858.  BUbsecs.  1,  4  ST2 

 1124 

5867    572 

6910    469 

6926    488 

6969    632 

5973  et  aeq.    849 

6037    639 

6062    682 

6084    142 

6093    765 

6138   240,  584,  841 

eieO   877 

6167   363,  495,  583 

i  6186,  6186   810 

6204    246 

6207    136 

6264    768 

6359   112S 

6361  1128 

6510    689 

6524    630 

6540    122 

6579    119 

6584   leO 

PENAL  CODE  1910. 

18  33,  34    63 

I  40  114 

I  45    71 

I  65  764 

67   919 

18  70,  71,  73   90 


81  .-. 
163 
176 
204 
245 
259 
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176 
861 
170 
764 
900 


248 


XNDBX-DIOISrr 


311 

389 
416 
442 
448 


860 
177 
367 
927 
768 


459                           908,  919 

539    369 

715   182,  524,  906,  1134 

§  716,  719   tS24 

8:^3    29 

054    71 

971    79 

9S2    746 

995    20 

;  1010    232 

i  io:{(t   181 

i  10S7   223 

i  1043    867 

t  1058   228,  861,  909 

ACTS. 

1866,  p.  138    873 

1883,  p.  443,  S  77  1B8 

1889,  p.  85   373 

1899,  p.  78  213 

1899,  p.  90   B40 

1903,  p.  579    241 

1906,  p.  1014   158 

1907,  p.  121  908,  919 

1908,  p.  909   158 

1910.  p.  86    221 

1910,  p.  134   94 

1911,  p.  74  B43 

1911,  p.  81   29 

1911,  p.  172  476 

1011,  p.  1097  et  Beq.  653 


MO&TK  OJJtOUHA. 

CONSTITUTION  1776. 
Declaiation  of  Bights.  {  26  4S1 

GONSTITimON  1868. 

Art.  1,  «  12,  13  284 

Art.  4,  I  8  293.  690 

Art.      «  7  615 

Art.  10.  I  8  625 

CODE. 

I  447.    Ameoded  by  Laws 
1891,  ch.  641  1102 

BBVISAL  1906. 

76    446 

380,  aubsec.  2  677 

8  410,  414    445 

453    687 

513  437 

535   ,   596 

S  641,  642   512 

652   425 

860    602 

980    898 

1578   301 

1590    450 

i5  1628-1630   872 

1631   407,  883 

1  1636    872 

i  1643    607 

8  1689-1691    450 

:  2001   1107 

!j  2019-2021    964 

H  2019-2021.   Amended  bj 
Pub.  Loc  Laws  1911,  ch. 

761    964 

i  2028.   Ameoded  by  Laws 
1909,  ch.  32    627 

1 2178    680 
2208    498 
2494  267 
3123    291 
3152  615 

I  8291    284 


1 8333    860 

3534    888 

3615    284 
4116.   Ameuded  by  Laws 

1913,  ch.  149    886 

i 4124    886 

4508    442 

4775    681 

4808    806 

HEVISAD  1008.  * 
§  625   1102 

1 1638    501 
2634a  421 
3731    629 
4773a   200 

PRIVATE  LAWS. 
1007.  ch.  1,  it  28,  82,  84..  629 

PUBLIC  LOCAL  LAWS. 

1911,  ch.  472    284 

mi,  ch.  761...   064 

LAWS. 

1777  (2d  Seas.)  chs.  1,  17. .  431 

1770  (2d  Sesa.)  cb.  2  431 

1891,  ch.  541  1102 

1893,  ch.  81  437 

1907,  eh.  24,  I  3   676 

1909,  ch.  32    627 

1909,  ch.  442    266,  430 

1909,  ch.  442.  f  9   427 

1909,  ch.  442,  I  11   266 

1909,  ch.  442,      16,  17. . .  427 

1909,  ch.  446    968 

1911,  ch.  62,  §j  15,  21. . . .  442 

1911  ch.  13^.:   888 

1918,  ch.  44  619,  88S 

1013.  cb.  44.  S  6  619 

1018,  ^.140    886 

■OUTH  OABOUirA. 

CONSTITUTION  1868. 

Art  2,  S  20   247 

Art  ^  S  1  621 

CONSTITUTION  1895. 

Art  2,     2   247 

Art  2,     13  193 

Art  3,    17  193.  247 

Art  3,     34,  Hubsecs.  5.  11  193 

Art  5,   8  2,  6,  12   785 

Art  9.  81  2.  8  621 

Art  lb,  I  n  247 

Art.  11.  8  6  193 

CIVIL  GODB  1012. 

957    309 

1748    153 

2672    310 

2573    700 

§  2669-2671,  2700    405 

3023   635 

3330    300 

3606    701 

3812    521 

CODE   OF  CIVIL  PKOCB- 
DURB  1912. 

I lid,  BubBec.  2  646 
180  104 
8  220-222,  224.  227   637 
312  .TT?.  634 

5  384    620 

§8  445.  448,  456   104 

GBIMINAIj  OODB  1012. 

8  220    108 

Is  704,  826   641 


LAWS. 

1873,  p.  518   247 

1878,  p.  672   247 

1878,  p.  672,  8  15    247 

1878.  p.  704.   Amended  by 
Laws  1879,  p.  HO  247 

1879.  p.  110  247 

1892.  p.  24    247 

1892,  p.  24.    Amended  by 
LawB  1893.  p.  420   247 

1893,  p.  420........   247 

1895.  p.  921.  Amended  by 
Laws  1913,  p.  355   193 

1896,  p.  183.   Repealed  by 
Laws  1912.  p.  922   247 

1910,  p.  717  810 

1912.  p.  702   812 

1912.  pp.  738.  022   247 

1913.  p.  365   198 

TIKOZNZA. 

OODB  1904. 

Page  2106.  8   8,  Sched- 

ide  C........7.  1074 

Page  2195,  8  8.  Schedule 

C.  aubaecs.  3.  4  1074 

S  437a.   Amended  by  Laws 

1910,  ch.  39  1062 

81  567.  568.  573  1062 

11  838.  843.  844   393 

I  1697,  1702  1064 

2259  1040 

2419    387 

2760    800 

2791   1050 

8  2840,  2841a  1029 

2962   1059 

S  3236.  3241  1049 

3454   322,  329 

:  3455    822 

:  3466    888 

I  3988    824 

LAWS. 

1901-02.  cb'.  307   324 

1906,  ch.  48  1064 

1008,  cb.  195   1064 

1010,  ch.  30  1062 

WEST  VIBOIRIA. 

CONSTITUTION.  . 

Art  3,  II  0,  10   8 

Art  6.  li  30,  30    3 

CODE  1906. 

Pagea,  1.  li,  Ix,  liii   3 

Ch.  li  §  f  670 

Ch.  13,  i  14  788 

Ch.  13,  )  17.  sabBeC.  15. .  656 

Ch.   15L  1016 

Ch.  42,  8J  18,  20.  Amend- 
ed by  Laws  1007,  cb.  74  8 

Ch.  4<  8  28   660 

Ch.  50,  8  168   1070 

Ch.  50,  8  202   788 

Ch.  53.  8  53   860 

Ch.  62d   647 

Ch.  64,  813  ..1016 

Ch.  66,  §  3  1024 

Ch.  75  10 

Ch.  76,  88  3,  6   10 

Ch.  77,  If  25,  26   81fi 

Cb.  79,  8  7  ,.666,  1088 

Ch.  99,  1  7   602 

Ch.  100,  8  13  1079 

Ch.  101,  S  5  1019 

Ch.  104,  I  18  728 

Ch.  106,  8  6   080 

Ch.  106    723 

Ch.  110,  I  1  668 

Oh.  126.  I  35   824 

Gh.  126.  88  42,  46   65S 
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Ch.  125,  I  BS  1081 

Ch.  139,  «  10,  11   728 

Ch.  160.  i  0.   Ammded  hj 

Laws  1907,  ch.  66   725 

Ch.  160,  t  4  8S4 


GODB  SUPPLBMBNT  1900. 

Ch.  42,  11 18,  20   8 

Ch.  131.  H  SalV,  SaT....  720 
Ch.  ISO  72S 


LAWS. 

1007,  ch.  38,  H  4,  6  720 

1907,  ch.  66   725 

1007,  ch.  74   3 

1911.  eb.  12.  I  2  1005 


STIPULATIONS. 

See  Evidence,  |  4^. 

STOCK. 

Sm  Oorporatloiu,  |  90l 

STOCKHOLDERS. 

Sm  CorporationB,  {|  180-26S. 

STREET  RAILROADS. 

8«e  Appeal  and  Error,  f  1068;   Carrien,  H 
202,  315,  817,  318 ;  Evidence,  |  271. 

n.  BEOTTtJiTIOH  AND  OIPEBATIOIT. 

{87  (N.C.)  Where  plaintiff  drove  his  faorrc, 
which  rtiowed  signa  of  fright,  close  to  an  ap- 
proaching street  car,  be  cannot  recover  for  in- 
juries occasioned  by  the  (rigbt  of  the  horse; 
the  company  being  under  no  obligation  to  stop 
Its  car,  which  was  being  operated  with  only  the 
usual  noise.— Barnes  v.  North  Carolina  Public 
Service  Co.,  79  S.  E.  SSI. 

f  98  (Ga.)  Under  Civ.  Code  1910,  {  2781, 
plaintiff  could  not  recovier  against  a  street  rail- 
road company  for  injuries  sustained  which  were 
caused  by  his  own  nesHRence,  whether  his  neg- 
ligence was  prior  or  subsequent  to  the  negligence 
of  the  railroad  company. — UollQm  t.  Georgia  ity. 
&  Electric  Co.,  79  S.  B.  47S. 

I  113  (Oa.App.)  In  an  action  for  the  death 
from  being  struck  by  a  street  car  run  at  an 
excessive  speed,  it  was  error  to  admit  evidence 
that  other  motormen  had  run  cars  at  excessive 
speed  at  the  same  place  and  on  one  occasion 
had  nearly  run  over  some  children. — Rome  By. 
&  Light  Co.  V.  Lansdell,  79  S.  E.  1131. 

1 117  (Ga.)  In  an  acUon  to  recover  for  death 
of  plaintiff's  husband  by  being  struck  by  a 
street  car,  the  Questions  of  defendant's  negli- 
gence and  of  the  diligence  of  plaintiff's  husband 
in  avoidiog  the  consequence  thereof  by  ordinary 
care  were  for  the  jury, — Howard  v.  Savannah 
Electric  Co.,  79  S.  E.  112. 

Where  a  petition  alleged  that  plalntlfrs  hus- 
band looked  in  the  direction  from  which  a  car 
was  coming  before  attempting  to  cross  the 
tracks,  but  that,  owing  to  the  unlawful  speed 
at  which  the  car  was  running,  it  struck  him, 
and  this  atlei^tioQ  was  denied  by  the  answer, 
and  the  evidence  did  not  show  that  deceased 
saw  the  car  or  heard  the  gong  before  being 
struck,  it  was  error  to  direct  a  verdict  for 
defendant. — Id. 

In  an  action  for  injuries  to  a  pedestrian, 
strnck  by  a  street  car.  whether  be  eiercised 
ordinary  care,  or  to  what  extent  he  contributed 
to  bis  injury  by  his  neglect,  were  questions  for 
the  jury.— Id. 

1118  (Ga.)  An  instruction  that  the  precise 
thing  that  every  man  is  bound  to  do  before  step- 
ping, on  a  railroad  track,  including  those  of 
street  railroads,  is  that  which  every  prudent 
man  would  do  under  like  circumstances,  and  if 
every  prudent  man  would  look  and  listen,  so  must 
every  one  else,  or  take  the  consequences  so  far 
as  they  may  have  been  avoided  by  that  means, 
was  proper.— Collnm  v.  Georgia  By.  &  Electric 
Co.,  79  S.  E.  475. 

An  instruction  held  not  objectionable  for  fail- 
ure to  require  that  plaiutiflrs  negligence  must 
have  been  subseQuent  to  that  of  def^idant— Id. 

STREETS. 

See  Easements,  $  17 ;    Eminent  Domain,  1} 
101,  203;   Municipal  Corporations.  U  226, : 
644;  65&-«&7,  750-822.  si 


STRIKING  OUT. 

Sea  Pleading,  f  360. 

SUBCONTRACTORS. 

See  MeehanteB*  Ltena,  H  100-115. 

SUBMISSION  OF  CONTROVERSY. 

i7  QX.C)  Recovery  against  an  cEcprcea  com* 
pany  for  money  lost  from  a  valise  In  Its  hands 
(or  transportation  could  not  be  aostained. 
where  the  agreed  facts  on  which  the  case  was 
submitted  contained  no  finding  that  the  money 
was  taken  while  the  valise  was  in  defendant's 
care  or  contiol^^edbiur  t.  fiontfacm  Bxanm 
Co.,  70  S.  BL  286. 

SUBSCRIPTIONS. 

See  Oorporatioiis,  IS  00,  228. 

SUICIDE. 

See  Appeal  and  Error,  i  3S0;  Evidence,  If 
122,  271,  272,  817;  Insunmca.  U  646^  665; 
Wibuasea,  {  iOL 

SUIT. 

See  Action. 

SUMMONS. 

See  FMceaa. 

SUNDAY. 

See  Time,  {  10. 

S  I  r  (Ga.App.)  Under  Pen.  Code  1910.  |  416. 
making  it  a  crime  for  one  to  pursue  one's  ordi- 
nary calling  on  Snuday  except  for  necessity  or 
for  charity,  a  Sunday  contract  whereby  a  per* 
son  keeping  automobiles  for  hire  liired  an  au- 
tomobile for  use  on  Sunday  was  void,  and  hence 
he  could  not  recover  for  the  hire  of  the  ao- 
tomobile.— Jones  v.  Belle  Isle,  70  S.  E.  357. 

I  15  (Ga.App.)  Where  defendant  hired  an  aa- 
tomobile  on  Sunday  for  use  on  that  day  and 
the  contract  was  void  under  Pen.  Code  1910. 

416,  and  where  he  used  the  car  as  intended, 
is  subsequent  promise,  made  on  a  secular  day 
without  a  new  c<msidention,  to  pay  for  the 
hire  did  not  render  the  contract  enforceable.— 
Jones  T.  Belle  Isle,  79  S.  B.  357. 

SUPPORT. 

See  Bastards,  f  17;  Deeda,  |  10;  Husband 
and  Wife,  »  302.  313. 

SUPPRESSION. 

See  Theaters  and  Shows,  |  1. 

SURETYSHIP. 

Sea  PrincipBl  and  Surety. 

SURFACE  WATERS. 

See  Waters  and  Water  Courses,  U  88,  120. 

SURPRISE. 

See  Continoance,  |  46, 

SUSPENDED  SENTENCE. 

See  Criminal  £aw.  ||  082,  868,  lOOl,  llSi. 
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TAXATION. 


See  Ad7en«  PoaieBSlon,  |  70;  Draiiu,  {  IS; 
Equity,  f  148;  licenses;  Prolumtion; 
Schools  and  School  Districts,  K 

V.  imWY  Am  ASSESSMEira. 


(B)  A»»<sw  «Bd  Fv 


for 


{319  (VaT)  One  whose  property  la  liable  to 
asseMment  for  taxes  may  not  evade  payment 
for  errors,  omissions,  or  irregularities  in  the 
assessment  thereof  which  do  not  prejndice  his 
riKhts.— Bridgewater  Mfg.  Go.  t.  Funkbonser, 
79  3.  E..  1074. 

(D)  Mode  t»f  AMCMmeBt  ot  OorpOMte 
StocJc,  Property,  or  Reeeipta. 

1378  (Va.)  Under  Code  1904,  p.  2196.  |  8, 
■cnedule  G,  providing  for  the  taxation  of  the  cap- 
ital of  corporations,  eta,  capital  employed  in  the 
business  of  a  miller  or  oOier  mannfactorer  ia 
subject  to  taxation^Bridgewater  VLtg.  Co.  T. 
Fonkhonser,  79  S.  B.  1074. 

The  word  "capital,"  as  used  in  Code  1904,  p. 
2195, 1  8,  schedule  C,  subsecs.  3,  4,  providing  for 
the  taxation  of  th«  capital  of  corporatiom,  held 
to  mean  money  and  other  property  adventured 
in  the  business,  whether  owned  by  the  company 
or  borrowed,  and  not  the  original  amount  paid 
in  by  the  shareboUen  on  thebr  porehaae  of 
stock.— Id. 

(O)  Review,  CorrectloB,  or  Settln*  AmiAa 
of  AaaeaBineiit. 

f  466  (Va.)  Code  1904,  §  437a,  as  amended  by 
Acts  1910,  c.  39,  providing  for  separate  asseso- 
ment  of  mineral  lands  and  for  a  correction 
by  the  State  Corporation  Commission,  held  to 
furnish  the  exclusive  procedure  for  the  correction 
of  such  assessments,  and  hen<;e  that  under  Code 
1904,  §1  567,  568,  57:!,  providing  for  the  review 
of  assessments  generally  and  for  application 
therefor  by  the  auditor  of  public  accounts,  the 
auditor  could  not  apply  for  a  correction  at  a  min- 
eral land  aMOnnent— Grief  t.  Kegley,  79  S.  B. 
1062. 

Vm.  OOIXECTIOH    AND  EHTOBOE- 
XEKT  AOAHrST  PEBSOnS  OK 
PEBaOHAX.  PBOPEBTT. 

(A)  Oolleetors  mmA  Pro«eeAl>ss  tor  Ool- 
lectlon  Im  GteHerml. 

8  545  (Ga.)  Civ.  Code  1910,  8  1187,  authoris- 
ing the  Comptroller  General  to  issue  execution 
ajniinst  tax  collectors  and  their  sureties  on  their 
bonds,  held  invalid.— Gaulden  v.  Wright,  70  S. 
B.  1125. 

I  569  (Qa.)  It  is  error  not  to  enjoin  the  en- 
forcement of  an  execution  under  Civ.  Code  1910, 
i  1187,  where  the  unconstitutionality  of  the  law 
was  urged  as  a  basis  for  the  injunction.— Oaol- 
den  V.  Wright,  79  S.  E.  1125. 

X.  REDEMPTION  FROM  TAX  SALE. 

i  707  (N.C.)  A  tax  deed  on  sale  of  land  for 
taxps  for  the  year  1897  held  void  where  no  affi- 
davit was  filed  ahowliw  service  of  notice  on  the 
owner  of  the  land  ana  persons  In  possession.— 
McXair  T.  Boyd,  79  S.  E.  966. 

XI.  TAX  TITLES. 

(A)  Tiae  and  Klskto  of  PwekMOV  mt  Tmx 
8»le. 

§  730  (N.C.)  Under  the  statute  providing  for 
the  sale  of  land  for  nonpayment  of  taxes  of 
1807,  the  county  could  not  become  en  absolute 
purchaser,  but  could  only  foreclose  the  certifi- 
cate of  purchase  or  deed.— McNair  v.  Boyd,  79 
S.  B.  968. 

f  742  (N.C.)  Under  the  statute  providing  for 
the  sale  of  land  for  nonpayment  of  taxes  of 
IKOT,  the  county  could  not  become  an  absolute 
Durchasw,  but  could  only  foreclose  the  certifi- 


cate of  purdiase  or  deed,  and  the  county's  as- 
signee wguired  no  better  right— McNair  v, 
Boyd.  708.  B.  966. 

(B)  TwoL  Deeda. 

1 746  (N.C.)  A  tax  deed  could  be  executed  by 
a  stierlff  after  his  term  expired  to  convey  land 
which  be  sold  for  taxes  daring  hii  term^Mc- 
Nair  v.  Boyd.  79  S.  B.  066u 

1788  (N.a)  The  rule  that  the  recitals  In 
tax  deed  are  evidence,  either  conclusive  or  pre- 
sum|>tive,  doea  not  apply  when  the  tax  deed  it- 
self is  attacked  for  noncompliance  with  condi- 
tions precedent  with  reference  to  notice. — Mc- 
Nair V.  Boyd.  79  S.  B.  966. 

(C>  AetloHB  to  OoBflrm  or  Try  Title. 

1 805  (N.C.)  The  statute  of  limitations  cannot 
avail  a  defendant,  in  an  action  to  cancel  a  tax 
deed  as  a  cloud  on  title  of  plaintiffs  who  w«e 
in  potscsrion.— McNair  v.  Boyd.  79  EL  B.  966. 

TAX  DEEDS. 

See  lotion,  |S  707,  746.  78& 

TAX  TITLES. 

See  Taxation,  SS  730-^06. 

TELEGRAPHS  AND  TELEPHONES. 

See  Specific  Performance,  {  123;  Trial,  |  a4L 

1.  BSTABUSHMEira,  OOWSTRPOTIOM, 
AHD  MAENTElTAJrOE. 

1 16  (Oa.)  A  covenant  in  a  99-year  lease  of 
a  portion  of  a  telephone  system,  which  bound 
the  lessees,  their  heirs  and  assigns,  to  give 
free  service  to  the  lessors  over  all  their  lines, 
held  not  binding  upon  a  purchaser  from  the 
lessees.— Qreer  t.  Pope,  79  8.  B.  846. 

Evidence,  in  an  action  on  a  covenant  for  free 
service  which  was  contained  in  a  OO-year  lease 
of  a  portion  of  a  telephone  system,  held  to  au- 
thorize submission  to  the  jury  whether  a  corpo- 
ration formed  by  the  covenantors  assumed  or 
became  bound  by  tlie  eorenant- Id. 

H.  REGUUlTIOir   AND  OPERATIOK. 

1 28  (N.a)  Telegraph  and  telephone  com- 
panies hold  their  charters  subject  to  the  obli- 
E^tion  to  render  service  at  uniform  and  rea- 
sonable rates  without  discrimination,  and  may 
not  make  or  continue  a  contract  which  rendeie 
them  unable  to  perform  those  daties.^Wood- 
ley  v.  Carolina  Telephona  &  Telegrapb  Co..  79 
S.  B.  598. 

A  telephone  company  cannot,  by  waiver  of 
the  provisions  of  its  contract,  put  itself  in  a 
position  which  will  prevent  a  proper  perform- 
ance of  its  statutory  duties  and  the  providing 
of  service  at  reasonable  rates  without  discrim- 
ination.—Id. 

S  33  (N.C.)  TeleRraph  and  tdephone  compa- 
nies may  make  such  just  and  reasonable  rules 
and  regulations  as  are  required  for  the  con- 
duct of  their  business,  including  a  rule  requir- 
ing the  payment  of  established  rates  monthly 
in  advance.— Woodley  v.  Carolina  Telephone  & 
Telegraph  Co.,  79  S.  £.  598. 

The  granting  of  a  preliminary  injunction  to 
restrain  the  severing  of  telephone  connection 
with  a  sutscriber,  who  alone  refused  to  obey 
company's  rule  requiring  payment  in  advance, 
held  to  be  erroneous. — Id. 

Where  a  telephone  subscriber  struck  out  from 
tbe  form  of  contract  the  provision  requiring 
payment  in  advance,  such  erasure  left  the  mat- 
ter undetermined,  and  subject  to  future  regula- 
tion by  the  company.— Id. 

An  oral  agreement  that  a  telephone  subscriber 
should  pay  at  tbe  end  of  the  month  instead  of 
in  advance,  which  was  indefinite  as  to  time. 
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would  be  determinable  at  the  will  of  either 
party  npon  the  giving  of  reasonable  notice.— Id. 

Wnere  a  written  contract  for  telephone  Berrice 
provided  that  It  ahonld  continue  for  one  year, 
and  thereafter  ontil  terminated  by  the  com- 
pany at  ita  option,  the  company  conld  terminate 
an  oral  agreement,  supplementary  of  the  writ^ 
ten  subscription,  aind  wnich  permitted  the  «nb- 
scriber  to  pay  at  the  end  of  each  month  instead 
of  In  advance.— Id. 

An  ordinance  permitting  a  telephone  company 
to  require  its  suoBcribera  to  give  a  bond  to  se- 
cure the  payment  of  the  first  year's  rental  was 
manifestly  intended  to  secure  the  cost  of  instal- 
ling the  service,  and  does  not  prevent  the  com- 
pany from  reqnirinK  ita  mbscnbeia  to  pay  tiieir 
rentals  monthly  in  advance.— Id. 

Where  a  telephone  company  temporarily  per- 
mitted its  Bubscribers  to  pay  at  the  end  of  the 
month  instead  of  in  advance,  as  their  contracts 
required,  it  did  not  thereby  waive  Ita  right  to 
reqnire  the  payment  In  advance. — Id. 

where  a  telephone  subscriber  made  a  tender 
for  a  few  days'  service  in  advance,  while  at  the 
same  time  insisting  that  he  had  a  right  to  pay 
at  the  end  of  the  month,  the  tender  was  not 
sufficient  to  prevent  the  removal  of  the  tele- 
phone by  the  company. — Id. 

S  37  (N.G.)  When  a  telegram  is  received  by 
an  agent  of  a  tel^imph  company  after  office 
hours,  it  is  his  dats  to  make  reasonable  dCorta 
to  dellTer  it,  and  u  he  cannot  do  so  he  mnst 
endeavor  to  notify  the  lender  of  its  wmde- 
Uvery.— Griswold  t.  Western  Union  Telegraph 
Co.,  79  S.  E.  273. 

S38  (N.C.)  A  message  announcing  a  death 
and  urging  the  addressee  to  come  gives  the 
telegraph  company  notice  that  it  is  of  great 
importance  and  that  mental  anguish  will  prob- 
ably result  from  delay  in  transmittuig  it — 
Ellison  T.  Western  Union  Telegraph  Co.,  79  S. 
E.  277;   Harrison  v.  Same,  Id.  281. 

Where  the  agent  did  not  ask  for  prepayment, 
the  right  to  prepayment  was  waived  and  can- 
not b^  urged  as  a  defense  to  an  action  for  de- 
lay In  deimry  of  the  message.- Id. 

Where  the  agent  received  a  message  and  un- 
dertook to  transmit  it.  the  company  cannot  de- 
fend an  action  for  delay  is  deUvery  on  the 
ground  that  it  waa  received  by  the  agent  after 
regular  office  hours.— Id. 

It  is  the  duty  of  a  telegrai^  agent,  when  he 
finds  that  he  cannot  deliver  a  message,  to  noti- 
fy the  sender  at  once  so  that  an  attempt  may 
be  made  to  transmit  It  in  some  other  wav. — Id. 

It  is  no  defense,  to  an  action  for  delay  in 
transmitting  a  message,  that  the  agent  was  al- 
so the  agent  of  the  railroad  company  and  was 
busy  with  his  railroad  duties. — Id, 

1 45  <aa.App.)  Failure  of  a  telephone  com- 
pany to  exercise  ordinary  care  to  promptly  fur- 
nish a  subscriber  with  telephone  connection  ren- 
ders it  liable  for  damages  proximately  result-' 
ing.— Southern  Bell  Telephone  &  Telegraph  Go. 
T.  Olawson,  79  S.  E.  488. 

Where  a  telephone  company  provides  a  deU- 
cate  mechanism  of  the  most  approved  kind  to 
operate  a  bell  to  awaken  the  nignt  operator,  and 
exercises  ordinary  care  to  keep  same  in  order, 
and  the  mechanism  geta  out  of  order,  the  com- 
pany is  not  liable  for  damages  resulting  from 
tiie  failure  of  a  aabscriber  to  secure  telephonic 
connection. — Id. 

8  54  <Ga.App.)  Where  a  telegraph  blank  pro- 
vided for  written  notice  of  any  claim  for  dam- 
ages, evidence  that  within  a  week  after  the  mes- 
sage was  filed  the  sender  presented  his  claim 
onilly  to  the  operator  -with  whom  he  filed  the 
message,  and  the  operator,  without  requiring 
that  the  claim  should  i>e  madf  in  writing,  took 
up  the  matter  of  adjustment  with  the  superin- 
tendent, showed  a  waiver  of  the  condition  that 
the  claim  should  be  in  writing.— Western  Union 
Telegraph  Co.  v.  Fitts,  79  S.  E.  156. 

Though  an  agent  of  a  telegraph  company  is 
not  bound  to  recognize  an  oral  demand.  If  he 
does  so,  making  no  objection  on  tiu  ffxoimd  that 


It  Is  not  in  writing,  it  b  a  waiver  of  the  writ- 
ten demand,— Id. 

Where,  within  00  daya  after  flUog  a  telegram, 
the  sender  presented  to  Uie  convany's  agent, 
with  whom  the  message  was  filed,  an  oral  claim 
for  damages,  and  from  the  action  of  the  com- 
pany a  waiver  of  a  written  demand  must  be 
implied,  it  was  not  restored  to  its  aiigiiial  risht 
to  Insist  on  the  written  claim  becanae,  after  60 
days,  the  sender's  attorney  transmitted  a  claim 
in  writing,  setting  forth  tlie  apedflc  damages 
claimed.— ?d. 

f66  (Oa.App.)  In  an  action. against  a  tele- 
phone company  for  damages  from  negligent  fail- 
ure to  give  a  subscriber  telephonic  connection, 
the  burden  Is  on  plaintiff  to  prove  negligence. — 
Southern  Bell  Telephone  &  Telegraph  Co.  t. 
Olawson,  79  S.  B.  488. 

166  (N.C)  In  an  action  against  a  tel^rapfa 
company  for  mental  anguish  caused  by  delay 
in  the  delivery  of  a  message  notifying  the  plain- 
tiff of  the  death  of  her  foeter  mottier,  evidence 
held  sufficient  to  warrant  the  jury  in  finding 
the  company  negligent,  and  that  plaintiff  was 
thereby  prevented  from  taking  an  earlier  train. 
—Ellison  V,  Western  Union  Tel^raph  Go.,  79 
S.  E.  277;  Harrison  v.  Same,  Id. 

After  the  receipt  by  a  telegraph  oompanj'  of 
a  message  for  transmission  is  shown,  there  i» 
a  presumption  of  negligence  from  a  delay  fn 
transmitting  it  extending  from  6:80  p.  m>  un- 
til noon  the  next  day. — Id. 

Evidence  of  an  arrangement  whereby  plain- 
tiff was  to  be  notified  if  her  foeter  mother^s 
condition  became  worse  held  admissible,  in  an 
action  for  delay  in  deliveiifg  A  meesue  an- 
nouncing her  death,  to  show  that  the  pudntiff 
would  have  taken  an  earlier  train  bat  for  the 
delay. — Id. 

S.73  (N.C)  In  an  action  for  mental  suffering 
caused  by  delay  in  the  delivery  ct  a  meaaace 
announcing  a  death,  it  is  proper  to  submit  the 
question  of  damages  for  such  suffering  to  the 
jury,  if  there  is  evidence  of  actual  mental  suf- 
fering, even  though  the  relationship  between 
the  parties  was  not  audi  tliat  the  ww  would 
presume  mental  suffering.— ESliaon  t.  Western 
Union  Telegraph  Co.,  7©  S.  E.  277;  Harrison 
v.  Same,  Id.  281. 

Where  the  evidence  Is  conflicting  as  to  wheth- 
er a  telegraph  agent  accepted  a  mesaage  uu- 
eondidonelly,  that  questirai  is  for  Uie  jury  in 
the  trial  court. — Id. 

i  78  (Ga.App,)  In  an  action  tor  the  statntoxy 
penalty  for  failure  to  deliver  a  telegram,  as 
provided  by  Civ.  Code  19ia  1  2S12,  an  answer 
by  defendant  stating  that,  for  want  of  anflkiient 
information,  he  can  neither  admit  nor  deny 
allegations  of  the  petition  that  the  telegram  was 
received  by  defendant  on  a  certain  abate  at  a 
certain  place  and  that  Hw  required  tolls  were 
paid  to  defendant,  is  an  admiasioa  of  such  alle- 
gations; these  b&ng  matters  of  which  the  de- 
fendant telegraph  company  Is  chargeable  vitb 
Icnowledge.— Western  Unton  Telegraph  Co.  v. 
Oalhoan,  79  8.  B.  870. 

Where,  in  an  action  for  the  statutory  penalty 
prescribed  by  Glv.  Code  1910,  i  2SL2,  for  failure 
to  deliver  a  telegram,  the  undisputed  evidence 
showed  defendant's  acceptance  of  the  telegram, 
failure  to  deliver  same,  and  all  other  material 
allegati<nD8  of  tiie  petition,  the  court  properly 
directed  a  verdict  for  plaintiff. — Id. 

TENANCY  IN  COMMON. 

See  Cancellation  of  Instruments,  |  69;  Parti- 
tion, U  14,  48. 

X.  OREATIOH  AMD  EZISTEIIOR 

8  8  (Ya.)  If  the  land  is  owned  by  Joint  ten- 
ants, a  conveyance  by  less  than  all  will  not  ef- 
fect a  severance;  but  the  grantee,  it  he  is  a 
stranger,  takes  as  tenant  In  common  with  tiie 
others,— Virginia  Goal  &  Ixon  Oo.  ¥■  BJrltoo,  70 
8.  B.  887. 
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n.  WtOTVAL  SIOBTS,  PPTIBa,  AMD 
XJABtLITIES  OF  COTZTNAiTTS. 

1 15  (N.C)  A  tenant  in  common  may  oust 
the  others,  and  a  tenant  wbo  is  ezclnded  from 
posseBsion  or  particiiiation  In  the  rents  and 

S refits  for  20  years  loses  bis  right  to  the  land 
7  adverse  possession. — McKeeT  t.  HoUoman, 
79  S.  E.  446. 

{  IS  (Va.)  Where  a  stranger  to  the  title  takes 
a  conreTancs  of  Uw  whole  estate  In  a  tract 
from  a  tenant  in  common,  and  enters  Into  ex- 
■elusive  possession,  claiming  title  to  the  whole, 
sacb  conveyance  and  possesion  is  an  ouster,  on 
which  the  grantee  may  base  a  claim  of  adverse 
posseBSIoD.— Virginia  Coal  &  Iron  Co.  v.  Hyl- 
ton.  79  S.  H.  387. 

While  the  entry  and  possession  of  a  tenant 
in  common  is  the  entry  and  possession  of  all 
until  some  notorioas  act  of  ouster,  yet  a  ten- 
ant in  common  may  eater  adversely  and  claim 
in  severalty,  and  if  he  does  so  the  statute  of 
limitations  will  run  in  bis  favor  against  his 
cotenants. — Id. 

Where,  after  parol  partition,  a  part  of  the 
common  properly  was  conveyed  by  warranty 
deed  to  one  of  the  cotenants.  and  he  and  bis 
successors  in  interest  entered  under  the  deed 
claiming  the  fee,  and  continued  in  possession, 
and  paid  taxes  as  the  fee-simple  owners  for  30 
years  or  more,  they  acquired  title  to  the  laud 
and  subjacent  minerals  by  adverse  possession 
as  against  cotenants  not  oound  by  the  parti- 
tion.—Id. 

in.  RIOHT8  AlfD  IJABIUrnBS  OF 
CM>TBirANTS  AS  TO  THIBD 
PEBSOirS. 

544  (Va.)  A  joint  tenant  may  transfer  bis 
undivided  share  in  land.— Virginia  Coal  &  Iron 
Co.  V.  Hylton,  78  S.  E.  337. 

The  deed  of  a  joint  tenant  of  his  interest  is 
not  void,  but,  nnder  Code  1904,  S  2419,  is  ef- 
fectual to  pass  the  interest  conveyed,  making  the 
grantee  a  tenant  in  common  wiui  tiie  grantor's 
cotenants.— Id.  . 

{45  (Va.)  A  joint  tenant  may  not  convey 
any  of  the  property  by  metes  and  bounds  or  the 
minerals  and  reserve  the  surface  as  against  bis 
co-owners.— Virginia  Coal  &  Iron  Co.  v.  Hylton,. 
79  S.  B.  387. 

S  49  (W.Va.)  Wldle  an  oil  and  gas  lease  exe- 
cuted by  one  or  more  of  several  cotenants  is  not 
binding  on  the  others,  it  is  valid  between  the 
parties  thereto,  and  binding  on  the  lessor's  in- 
terest, even  while  the  premlaea  remain  undivid- 
ed.— Freeman  v.  Dgnor,  79  S.  B.  824. 

TENDER. 

See  Brokers.  {  63;  Costs,  |  42;  Interest,  | 
60;  Pledges;  Telegraphs  and  Telephones,  f 
S3:  Vendor  and  Purchaser.  |  844. 

TESTAMENTARY  CAPACITY. 

Se«  WHls,  ff  62,  68.  824. 

TESTAMENTARY  POWERS. 

See  Powers. 

THEATERS  AND  SHOWS. 

See  Arrest.  |  68. 

%  I  (N.C.)  Under  Reviaal  1908,  |  8731.  and 
Friv.  Laws  1907,  c  1,  fig  28,  32,  34.  relating  to 
the  dty  of  Raleigh,  the  police  have  authority  to 
prevent  or  soppress  an  indecent  or  immoral 
show  given  in  a  public  place,  and  may  soppress 
the  same  when  jfven  In  their  presence.— mewer 
V.  Wynne,  79  S.  XL  829. 

THEFT. 

See  Bmbesdement;  Larceny. 


THREATS. 

See  Orlminal  Law,  |  U69 ;  Obstmeting  Justice. 
S3. 

TICKETS. 

See  Carriers,  S  253. 

TIMBER. 

See  Logs  and  Logging. 

TIME. 

See  Assault  and  Battery,  |  95;  Bailment,  $ 
18;  Bills  and  Notes,  S  141:  Carriers,  8  Iw; 
Contracts,  §  214  -  Criminal  Law,  §|  178,  1092; 
Depositions,  7,  107:  Diamissal  and  Non- 
suit, g  58:  Exceptions,  Bill  of.  38.  43;  Ex- 
ecution, 8  221;  Logs  and  Logging,  i  3;  New 
Trial,  88  117>  Telegraphs  and  Tele- 

phones, I  54;-  Trial  88  25,  156;  Trusts,  | 
77 ;  Vendor  and  Purchaser,  8  120 ;  Wills.  8  53. 

8  5  (W.Va.)  A  summons  issued  by  a  justice 
on  August  24,  1901.  returnable  September  24, 
1901,  was  not  invalid  under  Code  1906.  c.  50,  f 
202,  proTiding  that  such  summons  shall  be  re- 
turnable not  less  than  one  month  after  its  date; 
thereon  "month,"  under  Code  1906,  c.  13,  8  t4, 
meaning  a  calendar  month. — Bank  of  Union  v. 
Baird,  79  S.  E.  738. 

8  9  (Ga.)  Where  notice  to  plaintiff  of  the  tak- 
ing of  depositions  was  given  on  the  19tb,  and 
the  taking  was  set  for  the  23d  of  the  same 
month,  there  was  no  compliance  with  Civ.  Code 
1910,  8  5910.  requiring  five  days'  notice.— Bank 
of  Lavonia  v.  Bush,  79  S.  E.  459. 

8  10  (S.C.)  Under  Code  Civ.  Proc.  1912,  { 
180,  requiring  service  of  the  complaint  witiiln 
20  days  after  demand,  section  445,  providing 
that  in  computing  time  the  first  day  shall  be 
excluded,  and  the  last  day,  if  it  fall  on  Sun- 
day, and  section  448.  authorizing  service  by 
mail,  where  the  last  day  was  Sunday  and  the 
complaint  was  mailed  Monday,  though  not  re- 
ceived till  next  day,  an  order  setting  aside  the 
service  was  improper.— Royal  Exchange  As- 
surance of  London  t.  Bennettnille  &  &  B. 
Co.,  78  S.  B.  104. 

TITLE. ' 

See  Adverse  Possesion,  I  18 ;  Assignments,  88 
^76:  Courts,  1^163;  Ejectment,  1  9;  Estop- 
pel. 8»  35,  38;  Evidence,  8fi  342,  431;  Execu- 
tion, 88  194.  253:  Logs  and  Logging..  8  8; 
Partition,  8  88:  Quieting  Title ;  Sales,  J  202; 
Btata^l^^^-126;  Vendor  and  Pnrehas- 

TORTS. 

See  Arrest  |  49 ;  Damages,  8  91 ;  Death ;  Bq- 

uity,  58  ll>  26;  False  Impnaonment;  Fraua; 
MaUdous  Prosecution;  Municipal  Corpora- 
tions, SS  723-862;  Negligence:  Nuisance; 
Trespass ;  Trover  and  Conversion. 

8  I  (Ga.App.)  A  tort  may  consist  In  a  viola- 
tion of  a  publie  Auty  ImDosed  on  all  personsi 
occupying  a  particular  relation  or  of  a  legal 
duty  founded  on  contract,  and  if  it  arises  ont 
of  the  latter  It  is  only  dependent  on  the  con- 
tract to  the  extent  necessary  to  raise  the  dob; 
tite  tort  oomdsting  in  the  breach  thereof.— J.  B. 
Carr  ft  Co.  v.  Sontbem  By.  Oo.,  79  8.  B.  4L 

TOWNS. 

See  Oonntlea ;  Municipal  Oorporatlong. 

TRADERS. 

See  Principal  and  Agent,  8  14S. 

TRANSFERS. 

See  Tenancy  In  Obmmon.  {  44. 
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8m  BmSnent  Domain,  |  69;  Himldpal  Oorpo- 
rations,  H  668,  078,  680,  681. 

TRESPASS. 

S«e  Action,  |  28:  Assault  and  Battery,  |  9S: 
Criminal  Law,  I  32S;  Blectrldty;  Bzecuton 
and  Administrators,  |  180;  Negligraice,  i  33; 
Railroads,  |  359. 

I.  ACTB  COlfSTirumrOTKESPASS 

Aim  uabujtt  therefor. 

1 7  (N.O.)  Tbe  entry  hj  plaintifF,  armed  with 
a  shotsnn,  and  killinr  plaintiff's  dog,  ctiained  to 
a  stake  near  the  porcb,  in  the  presence  of  plain- 
tiff's wife,  and  under  her  protest,  was  not  only 
a  trespass,  bnt  a  forcible  ttespaa^-^euUir  T* 
Byram.  79  S.  B.  270. 

a.  ACTIO  vs. 

(A)  RIcM  of  Aetlon  mmA  Dcfeuiea* 

1 30  <N.C.)  Where  P.  conveyed  the  timber  on 
certain  land  in  controversy  to  a  planing  mill 
company,  which  removed  it,  if  trespass  was  es- 
tablished against  the  company  in  removing  the 
timber,  P.  was  also  liable  ttierefbr.— iMsUear 
T.  Paul.  79  S.  EL  617. 

m.  cRomrAX.  respohsxbiutt. 

176  (Ga^pp.)  To  coaatitute  the  crime  of 
trespaBs  the  act  must  have  been  committed 
willfully  and  Inteudonally.— Hayes  t.  StatSt  79 
S.  E.  761. 

That  a  guardian  had  no  anthori^  to  rent 
land  of  the  ward  without  an  order  of  court,  as 
provided  by  Oiv.  Code  1910,  f  8067,  was  im- 
material on  tbe  question  of  tbe  criminal  reapon- 
aibility  of  the  tenant  as  for  a  trespass. — Id. 

1 84  (Oa.App.)  A  tenant  who  in  good  faith 
claims  possession  oi  land  under  a  bona  fide 
claimant  of  title  and  right  of,,^osBe8«i<m  can- 
not be  ctmvicted  of  trespass.— Hayes  v.  State, 
79  S.  B:  761. 

S  88  {Oa.App.)  In  a  prosecution  tor  trespass, 
any  evidence  tending  to  show  that  defendant's 
possession  either  originated  or  was  continued  in 
good  faith  is  relevant  and  competent— Hayes 
V.  State*  79  S.  B.  761. 


TRIAL 


Agriculture ; 


See  Adverse  Possession,  I  IIS; 
Appeal  and  Error.  j§  170-270,  848,  928,  930, 
9^,  994-1024,  1033,  1062,  1066,  1668,  1178; 
Assault  and  Battery.  I  96;  Bilis  and  Notes, 
I  637;  Burglary,  8  47^ ;  Carriers,  fij  38,  820, 
347,  348;  Continuance;  Contracts.  S  353: 
Corporations,  |  90 ;  CosU;  Covenants,  {  134, 
135:  Oriminaf  Law.  H  622-895,  im  1153, 
1158-1160.  11661^.  1171-1174;  Customs  and 
Dsages,  I  21:  Damages,  J  215 :  Deeds,  §  66; 
Drainft,  I  14:  Eminent  Domain,  SS  66,  222, 
224;  Execution,  H  194r-210.  426;  False  Im- 
prisonment, I  39;  For^«ry,  I  48:  Gaming,  i 
71;  Homicide,  0  282-310,  340:  Husband  and 

•  Wife.  I  209;  Insurance,  H  668-670;  Intox- 
icating Liquors,  §238 ;  Jury-  Landlord  and 
Tenant,  f  270;  Larceny,  S  3;  Master  and 
Servant,  fS  285-297 :  Municipal  Corporations, 
f  822;  Negligence,  H  136.  141;  New  Trial; 


445:  Specific  Performance,  g  123;  Street 
Railroads,  8S  117,  118 ;  Telegraphs  and  Tel- 
e^nes,  11  16,  78;  Venue;  Waters  and 
Water  Oonraea.  {  126;  WiUa,  1  324. 

m.  course  and  conbuct  of 

TRIAL  HI  GEKERAI.. 

f  25  (Ga.App.)  An  amended  answer  which  ad- 
mitted the  bailment  alleged  and  the  amount  of 
damages,  and  thus  gave  plaintiff  a  prima  facie 
right  to  recover,  held  to  entitle  defendant  to 
open  and  close,  where  th»  amendment  was  filed 


before  any  evidence  was  Introdaced  hr  plaintiC 
—Atlantic  Coast  Ldne  B.  Oo^  v.  Bonn,  79  S. 

B.  947. 

IV.  BEOEPTIOlf  OF  EVIDEEOB. 

(A)  iKtrodvetlOB,  OC«r,  a&d  AtelaalM  of 

BJ-rldcBM  in  GeaienU. 

1 48  (W.Va.)  That  impeaching  evidence  was 
on  a  collateral  matter,  and  therefore  not  good 
as  such  evidence,  did  not  render  its  adnusnon 
error,  where  it  tended  to  support  some  of  tbe 
main  issues.— Greer  v.  Arlington,  79  S.  EL  720., 

J 58  (N.C.)  Where  improper  evidence  la  ad- 
tted,  the  court  should  withdraw  it  from  tbe 
Jury. — Cooper  t.  Seaboard  Air  Line  B.  Co.. 
79  S.  B.  4Ul 

(O  ObleeUmu,  M»tl«u  t*  «rlk«  Omt,  mma 

1 83  (Ga.)  An  objection  merely  that  testimoiiy 
was  incompetent,  without  stating  the  reason  for 
such  incompetency,  Xeld  too  general. — Dale  t. 
Christian,  79  S.  E.  1127. 

I  85  (Ga.)  Where  a  part  of  the  testimony  ob- 
jected to  la  bulk  was  competent  and  material  to 
tbe  Issues,  th«  objection  was  properly  overmled, 
though  another  i»trt  may  have  been  incompe- 
tent.—Macon,  D.  ft  B.  B.  Go.  T.  Anehora,  79 
8.  B.  153.  ■ 

i85  (Ga.App.)  Where  a  part  of  a  witness* 
testimoDy  was  clearly  admissible,  an  objectim 
to  it  in  solido  was  properly  overmled.— Great 
Southern  Accident  &  Xidelito  Co.  t.  Outhxie^ 
79  8.  B.  162. 

1 85  (Ga.^p.)  An  (A>jection  to  a  witness*  tes- 
timony aa  a  whole  was  properly  overruled,  where 
only  a  part  of  his  testimony  waa  aubject  to  tbe 
objection  made.— BeidsvOle  A  8.  B.  R.  Co.  t. 
Baxter,  79  S.  E.  187. 

1 89  (W.Va.)  In  a  soit  under  the  dvil  damage 
act  it  is  not  error  to  deny  defendant's  motion 
to  exclude  plaintiff's  evidence  tending  in  an  ap- 

Sredable  degree  to  support  tbe  declatatxon. — 
freer  v.  Arlington,  79  S.  B.  729. 

T.  AROmiENTB  AXS  OOEimOT  OP 
COTTKBEZu 

1 123  (N.C.)  Where,  In  an  action  for  aliena- 
tion of  affections,  defendant's  conduct  with 
plaintiff's  wife  tended  to  show  improper  rela- 
tions, defendant's  failure  to  testify  was  a  sub- 
ject of  comment  by  counsel,  and  might  be  con- 
sidered by  the  jury  on  the  question  of  im- 
proger^  xelattona.— Powell  t.  Strickland,  78  S. 

VI.  TAKpro  OASB  OR  QUESTIOH 
^FROK  JURY. 

(A)  4a«stlOMa  of  I.aw  or  of  VmM  Im  Q«b- 
eral. 

S  136  (Ga.App.)  Whether  a  known  right,  on 
which  a  party  had  a  right  to  insist,  was  waived. 
Is  a  question  of  fact  for  the  jjory.— Western  Un- 
ion Telegraph  Co.  v.  Fitts,  79  S.  B.  150. 

S  139  (Ga.App.)  A  verdict  should  not  be  di- 
rected where  there  is  any  issue  of  fact  or  proved 
facts  wblcb,  idewed  from  any  possiUe  legal 
point  of  view,  will  sustain  any  other  finding 
than  that  directed.— McDuffle  v.  Lnmmus  Cot- 
ton Gin  Co..  79  S.  B.  493. 

I  139  (N.C.)  A  motion  for  nonsuit  will  be  de- 
nied where  there  is  evidence  which,  if  t>elieved 
b;^  the  jury,  is  sufficient  foundation  for  a  ver- 
dict for  the  plaintiBE. — ESliaon  v.  Western  T'nion 
Telegraph  Co.,  79  S.  B.  277;  Harrison  t.  Same, 
Id.  281. 

8  139  (S.C.)  If  there  Is  any  competent  evi- 
dence at  all  tending  to  sustain  tbe  allegations 
of  the  complaint,  tbe  caae  should  l>e  submitted 
to  tbe  jury,  and  a  nonsuit  denied.— Bennett  v. 
Southern  Ry.-Carollna  Division,  79  S.  E.  710. 

I  139  (S.C.)  Where  there  is  any  evidence  in 
favor  of  plaintiff,  its  weight  and  suffldency 
phould  be  left  to  tbe  jury,--Smith  t.  Bonthertt 
By.  Oc.  78  S.  &  lose. 
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i  139  (W.Va.)  Where  a  case  does  not  turn  on 
con6ictinK  oral  tegtimon;,  the  court  may  prop- 
erly dli-ect  a  verdict  for  the  party  in  whose 
faror  the  evidence  decidedly  prepundeiatejk— 
I^ovett  V.  West  Virginia  Central  Gas  Co.,  79  S. 
E.  1007. 

i  141  (N.C.)  Where  the  testimony  of  plain- 
tiff's witness  as  to  the  amount  due  was  not 
controverted  or  denied,  and  there  was  no  at- 
tempt to  impeach  him,  a  verdict  should  have 
been  directed  for  that  amount— Arey  Distill- 
ing  Co.  V.  Mutaal  Aid  Banking  Co.,  79  S.  E. 
287. 

§141  (N.C.)  Where  the  evidence  is  uncon- 
tradicted, and  only  one  inference  can  be  drawn 
therefrom,  the  Jadge  may  direct  the  jury  to 
find  a  certain  verolct  if  they  believe  the  evi- 
dence, but  it  is  very  rare  that  a  verdict  can  be 
properly  directed  when  the  sole  question  is  the 
possession  of  land,  and  much  evidence  is  offered 
on  each  aide.— Bariield  v.  HUl,  79  S.  E.  677. 

$  141  (N.C.)  Where,  in  an  action  on  an  ac- 
cepted order,  the  uncontradicted  evidence  show- 
ed that  the  order  was  accepted  conditionally,  it 
was  error  to  submit  to  the  jury  a  question  wheth- 
er the  order  was  anconditumal.— Craig  &  Wilson 
T.  Stewart  A  Jones,  79  S.  B.  1100. 

S  145  (S.C.)  In  an  action  for  a  deposit,  in 
which  the  bank  KOoght  to  charge  checUs,  drawn 
on  another  account  kept  by  plaintiff,  against  the 
deposit  sued  for,  an  instruction  held  erroneous 
as  invading  the  province  of  the  jury,  which 
withdrew  from  the  jury  the  issue  whether,  by 
the  coarse  of  dealing,  the  hank  was  justified 
in  believing  plaintiff's  agent  was  authorized  to 
direct  the  bank  to  charge  the  checks  as  was 
done.— Miller  v.  Bank  of  Columbia,  70  S.  B. 
809. 

(B)  Demurrer  to  ETldence. 

g  156  (Va.)  Where  deceased  was  killed  by  be- 
ing thrown  from  the  platform  of  a  dinkey  en- 
gine, on  which  he  was  riding,  by  the  impact  of 
another  engine  agiainst  a  car,  from  which  the 
dinkey  bad  just  been  uncoupled,  but  the  evi- 
dence failed  to  show  whether  it  was  before  or 
after  the  dinkey  was  put  in  motion,  It  will  he 
assumed  on  demurrer  to  the  evidence  that  It 
was  afterwards. — Steele's  Adm'r  v.  Colonial 
Coal  ft  Coke  Co..  79  S.  E.  346. 

(C)  Dtsnlsaal  or  Nonavlt. 

S  165  (Ga.)  A  motion  fpr  nonsuit  In  on  ac- 
tion for  land  should  be  denied,  where  plaintiiFs 
evidence  under  the  most  favorable  construction 
makes  out  a  prima  facie  case.— Henry  v.  Roberts, 
79  S.  B.  115. 

i  165  (N.C.)  Upon  motion  for  a  nonsuit  the 
evidence  must  be  taken  in  the  light  most  favor- 
able to  the  plaintiff  and  with  all  the  inferences 
wbich  may  be  reasonably  drawn  therefrom  in 
hia  favor.— Lewis  t.  Norfolk  Southern  K.  Co.. 
70  S.  E.  283. 

g  165  (N.C.)  In  determining  a  motion  for  a 
nonsuit,  the  evidence,  wbich  makes  for  plain- 
tiff's right  to  recover,  must  be  taken  as  true 
and  interpreted  in  the  light  most  favorable  to 
him.— Brewer  v.  Wynne,  79  S.  E.  629. 

$  165  (N.C.)  On  motion  for  nonsuit  the  court 
will  consider  only  the  evidence  most  favorable 
to  plaintiff  and  in  the  most  favorable  aspect  to 
him.— Smith  v.  Cumberland  County  Agr.  Socie- 
ty, 79  S.  E.  632. 

S  165  (N.C.)  In  ruling  upon  a  defendant's  mo- 
tion for  a  nonsuit  or  a  directed  verdict,  the 
conrt  must  adopt  the  evidence  of  the  plaintiff 
and  reject  that  of  the  defendant,  except  in  so 
far  as  the  latter  is  in  the  plaintiff's  favor. — 
Johnson  v.  Seaboard  Air  Line  Ry.  Co.,  79  S. 
E.  690. 

(D>  Dlrcotlon  of  Verdict. 

S  168  (S.C.)  The  rules  governing  nonsuits 
govern  the  direction  of  verdicts. — Smith  v.  South- 
ern Ry.  Co.,  79  S.  E.  1099. 


vn.  nrsTBUoTioirs  to  jubt. 

(A)  Prorlae*  of  Court  »A  J«rr  1b  Gen* 
«r«l. 

$  191  (Ga.App.)  An  instruction  that  plaintiff 
could  not  recover  if  her  injuries  were  not  due 
to  certain  enumerated  acts  of  the  defendant  car- 
rier held  not  erroneous,  as  assuming  that  cer- 
tain acts  stated  were  negligent,  when  consider- 
ed in  connection  with  the  entire  charge. — Savan- 
nah Electric  Co.  v.  Lackens,  79  S.  E.  53. 

§  191  (N.C.)  Where  the  indorsement  of  a  note 
by  the  payee  to  a  bank  was  expressly  denied,  It 
was  error  for  the  court  to  state  to  the  jury 
that  it  was  proved  and  not  denied-  that  the  note 
went  into  the  handa  of  the  bank  before  it  was 
due.— Third  Nat  Bank  of  St  Loaie  T.  Bxnm, 
79  S.  E.  40& 

§  191  (S.C.)  A  charge  which  assnmes  a  dis- 
puted question  of  fact  is  improper.— Hlller  v. 
Bank  of  Columbia,  79  S.  E.  890. 

I  192  (S.C.)  Where,  in  the  trial  of  title  to  a 
lot,  defendant  set  up  title  by  adverse  possession, 
a  charge  that  defendant  must  have  had  the  lot 
for  10  full  years  prior  to  the  eoBunencement  of 
the  action  in  May,  1910,  was  not  a  charge  on 
the  facts,  as  it  simply  stated  a  fact  about  wbich 
there  was  no  controversy, — McLain  v,  Allen,  79 
S.  E.  1. 

i  192  (S.C.)  A  charge  is  not  improper  as  a 
charge  on  the  facts  merely  because  it  does  not 
state  hypothetically  facts  which  are  admitted.— 
Hiller  v.  Bank  of  Columbia,  79  S.  E.  809. 

S  193  (S.C.)  The  trial  judge  may  charge  the' 
law  applicable  to  any  facts  proven,  and  a  state- 
ment of  what  facts  are  admitted  or  not  con- 
tested is  not  a  charge  on  the  facts.- MuUaly  v. 
Smyth,  79  S.  E.  6»4. 

i  194  (Ga.)  Where  defendant  denied  that  a 
diamond  alleged  to  have  been  stolen  belonged 
to  plaintiff,  but  claimed  that  he  received  it  from 
H.,  whom  he  did  not  produce,  an  instruction 
that  it  should  be  presumed  that  R..  if  present, 
would  not  have  supported  such  claim,  was  ob- 
jectionable, as  charging  that  the  defendant's 
testimony  was  weaker  uian  that  of  R.,  had  he 
testified  in  tbe  case. — Brothers  v.  Home,  79  S. 
E.  468. 

(B)  IVceoMltr  AMd  ankJeot-Mattev. 

J 203  (Ga.App.), Where  the  only  defniae  to  a 
t  upon  a  note  was  accord  and  satisfaction,  it 
was  error  to  chat^  the  jury  that  the  defendant 
could  not  recover  unless  he  proved  payment  of 
the  note,  and  to  omit  to  instmct  as  to  tbe  de- 
fense.—Elrod  T.  M.  a  KIser  &  Co..  79  S.  E. 
375. 

§203  (N.C.)  Under  Revisal  1906,  |  535,  It 
was  error,  in  an  action  for  the  value  of  a  hog, 
where  there  was  much  evidence  to  ownership 
and  value,  and  defendant  relied  oo  estoppel,  to 
only  charge  the  jury  to  take  this  case  and  settle 
It  as  between  man  and  man. — Blake  v.  Smith. 
79  S.  E.  C06. 

(C)  Form,  Rcqnialtes,  and  SaffloleKor. 

(228  (Ga.App.)  In  an  action  to  recover  for 
Injuries  to  plaintiff's  storehouse  by  change  of 
grade,  it  was  not  error  in~  the  instructions  to 
refer  to  the  lot  as  "the  ptoperty.'* — City  of 
Americns  v.  Phillips,  79  S.  E.  36. 

I  228  (Ga.App.)  An  instruction  that  the  dam- 
ages recoverable  for  mental  pain  and  snfferlng 
is  left  to  tbe  "enlightened  consciences  of  Intel- 
ligent jurors"  held  not  erroneous  in  the  use 
the  word  "intelligent"  instead  of  "impartial."— 
City  of  Rome  v.  Ford,  79  S.  E.  243. 

1234  (Ga.App.)  A  trial  judge  In  declaring 
that  the  party  having  the  burden  of  proof  has 
discharged  it  so  that  the  burden  of  evidence  is 
shifted  to  his  opponent  may  projperiy  consider 
the  question  as  to  which  party  has  control  of 
the  more  precise  and  conclusive  knowledge  as 
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to  the  particular  (acta.— H^er  v.  G.  E.  Holmas 
&  Co.,  79  S.  m  68. 

{235  CN.O.)  Where  the  evidence  vaa  cod- 
flicting,  iQstructioD  to  find  for  plaintiff,  if  the 
Jury  beJieved  the  evidence,  held  improper.— Hen- 
ry V.  Heggie,  79  S.  E.  982. 

S  236  (Ga.)  An  infltructioQ,  after  chai^ng  the 
language  of  Cir.  Code  1910,  {  6732,  for  deter^ 
mining  the  credibility  of  witneBses,  that  the 
jury  abould  reconcile  all  the  testimony,  it  posai- 
bl&_and,  if  not,  give  the  greater  weight  to  tliat 
witness  or  those  witnesses  whose  testimony 
seenu  to  be  most  reasonable  and  credible,  heUt 
anfflcient— GoUum  t.  Georgia  By.  &  Elfectrio 
Co.,  79  S.  B.  475. 

S  236  (Ga.App.)  An  instruction  that  the  jury 
could  believe  the  witnesses  having  the  best  op- 
portunity of  knowing  the  facts  and  the  least  in- 
ducement to  swear  falsely,  without  qualifying 
tho  instruction  by  the  addition  of  the  words  "if 
the  witnesses  are  of  equal  credibility '*  is  erro- 
neous.—Bicbter  V.  Cathy,  79  S.  E.  179. 

!  240  (Ga.)  A  request  to  instruct  should  not 
be  argumentative,  though  based  upon  a  discus- 
sion  in  the  opinion  of  a  court  of  last  resorL— 
Flemister  v.  Central  Georgia  Power  Co-  79  S. 
B.  148. 

$241  (S.C.)  In  an  action  for  mental  anguish 
caused  by  the  failure  to  deliver  promptly  a 
telegram  announcing  the  death  of  plaintiff's 
father,  it  is  not  error  for  the  court,  in  chaiging 
the  inxy,  to  read  Civ.  Code  1912,  {  3330.  alkw- 
ing  a  recovery  in  such  cases.— Gossett  v.  Western 
Onion  Telegraph  Co.,  79  S.  E.  309. 

1 242  (S.C.)  Where  the  jury  were  charged 
that  plaintifl  could  not  recover  it  goU^  of  negli- 
gence in  any  one  or  more  of  tm  partlcnlArs 
specified  in  the  answer,  containing  nine  specifi- 
cations of  contributory  negligence,  an  instruc- 
tion that  the  burden  was  on  defendants  to 
establish  every  material  allegation  ot  the  de- 
fense of  contributory  negligence  was  not  mis- 
leading.— Huggina  v.  Atlantic  Coast  Line  R. 
Co.,  79  S.  E.  40a 

$243  (Va.)  Where  two  instructionB  on  the  ia- 
sue  of  a  servant's  contributory  negligent  were 
irreconcilable,  the  judgment  wlU  be  reversed.— 
Powhatan  Lime  Co.  v.  Affleck's  Adm'r,  79  S.  E. 
1064. 

(D)  Applleabllttr  to  Ple»dl»va  mM&  Bvl- 
deme*. 

1 25 1  (Ga.App.)  In  an  action  for  injuries  to 
an  automobile  driver  at  a  railroad  crossing, 
negligence  of  the  defendant  in  maintenance  of 
the  crossing  should  be  confined  by  the  instruc- 
tions  to  the  specific  act  of  negligi^nce  alleged  in 
the  petition.---Central  of  Georgia  Ry.  Co.  v. 
McKey,  79  S.  E.  378.  . 

1 25 1  (Va.)  In  an  action  for  injuries  to  a  raU- 
wi^  mail  clerk,  instructions  requested  by  the 
defendant,  basing  plaintiff's  right  of  recovery 
upon  negligence  in  suddenly  checking  the  train, 
held  to  have  been  properly  refused,  where  two 
counts  of  the  declaration  did  not  rely  upon 
that  eroand  of  negligence. — Tilginlan  By.  Go. 
T.  Ben,  79  S.  B.  390. 

§252  (Ga.)  Where,  in  an  action  on  a  note, 
there  was  no  evidence  of  failure  of  consideration 
or  of  notice  to  plaintiff  at  the  time  it  took  the 
note  of  fraud  practiced  on  the  maker  by  the 
^ents  of  the  payee  indudng  the  executioD 
thereof,  it  was  error  to  charge  on  fraud  and 
failure  of  consideration.— Bank  ot  Lavonia  v. 
^ush.  79  S.  E.  459. 

S  252  (Ga.)  Where,  in  trover  to  recover  a 
stolen  diamond,  one  of  tiie  defendants  claimed 
that  the  diamond  introduced  in  evidence  did  not 
belong  to  plaintiff,  but  that  he  had  received  it 
from  K.,  and  it  did  not  appear  that  R.  was  in 
the  county  or  could  by  reasonable  diligence  have 
been  obtained  as  a  witness,  it  was  error  to 
charge  that  under  Civ.  Code  1910,  g  5749,  it 
should  be  presumed  that  B.,  if  produced,  would 
not  have  supported  such  daira.— Brotners  v., 
Horne,  78  S.  E.  468. 


S  252  (Ga.)  Where,  in  an  action  for  specific 
performance,  plaintiff  based  her  right  to  recover 
upon  a  parol  gift,  possession  under  the  gift,  anb- 
stantial  improvements,  and  a  contract  ot  sale, 
but  there  was  no  evidence  as  to  gift,  possession 
and  improvements,  the  court  in  its  charR*' 
should  nave  confined  the  jury  to  the  question  of 
a  contract  of  sale.— Coffey  v.  Cobb,  79  S.  E.  5^ 

8  252  (Ga.App.)  Failure  of  the  court  in  a  per- 
sonal injury  case  to  instruct  on  elements  of 
damages  pleaded  but  not  proven  was  not  errw. 
— City  of  Bome  v.  Ford,  79  S.  E.  243. 

§252  (N.C.)  Where  a  contract  for  the  sale 
of  timber  authorized  plaintiff  Co  maffentA  cat- 
ting on  a  decline  of  the  market  price  so  as  to 
render  cutting  unprofitable,  an  instruction  on 
the  issue  whether  plaintiff  suspended  cutting  is 
violation  of  the  agreement,  failing  to  include 
his  ri^t  to  saapend.  was  erroneona.— Wilson  t. 
Searboro,  79  8.  E.  811. 

1252  (N.C.)  Where,  in  an  action  on  an  ac- 
cepted order,  the  evidence  conclusively  showed  a 
conditional  and  not  an  absolnte  promise  to  paj 
the  order,  it  was  ertfa  to  instruct  tbat  plaintiili 
would  be  entitled  to  recover  if  delendants  "prcHo- 
ised  to  pay  it  and  accepted  it"— Craig  ft  WUsfln 
V.  Stewart  &  Jones,  79  S.  E.  1100. 

§252  (Va.)  Where  an  engineer  fell  into  t 
ditch  dug  by  a  contractor  on  the  railroad  com- 
pany's premises  and  was  injured,  an  inatmction 
that,  if  the  engineer  had  no  right  on  the  prem- 
ises,  thai  the  contractor  owed  him  no  dn^  ex- 
cept not  to  willfully  injure  him  was  W>perh 
refused  as  abstract— Nesbit  v.  Webb,  7B  S.  £. 
330. 

1252  (Ta.)  A  xegueated  instmetion,  in  an 
action  against  a  county  on  a  contract  for  the 
improvement  of  a  Mgnway,  that  plaintiff  is 
entitled  to  recover  if  the  work  was  performed 
according  to  the  specifications,  "as  directed  hr 
tiie  wigineer,"  was  properly  modified  by  striking 
out  the  words  quoted,  where  tiie  contract  pro- 
vided that  the  work  should  be  done  in  accord- 
ance with  the  specifications,  and  to  the  satis- 
faction of  the  connty  and  engineer. — Luck 
Const  Co.  V.  Bussell  County,  79  S.  E.  393. 

1 252  (Va.)  A  requested  instmctiou  which  is 
not  supported  by  the  evidence  is  properly  re- 
fused.—Virginian  Ry.  Go.  V.  B^  79  S.  E.  39eL 

{252  (W.Va.)  In  a  suit  under  the  civil  dam- 
age act,  it  was  error  to  submit  inatrnctioos  on 
the  question  of  injury  to  plaintiffs  ^zson, 
where  there  was  no  evidence  of  such  injury. — 
Gieer  v.  Arrington,  79  S.  E.  720. 

J  253  <Ga.)  Under  Giv.  Code  1910, 1  6084,  rel- 
ative to  requests  to  charge,  it  was  error,  in  sn 
action  for  injuries  ^m  a  crossing  accident;  to 
refuse  as  instruction  properly  stating  the  law 
of  contributory  negligence,  where  there  was  evi- 
dence that  the  accident  resulted  ftvm  the  mutual 
negligence  ot  defendant  and  plaintiff. — Georgia 
&  F.  Ry.  V.  Newton.  79  S.  E.  142. 

i  253  (N.C.)  An  instruction  in  garnishment 
held  erroneous  for  ignoring  certain  evidence.— 
Cannon-Torrence  Co.  v.  Marlott  79  S.  E.  1109. 

S  253  (S.C.)  In  a  depositor's  action  for  a  bal- 
ance, an  instruction  that  the  bank  must  prove 
that  the  checks  charged  to  the  account  were 
signed  by  the  depositor  herself  held  improper 
as  ignoring  the  issue  whether  the  depositor*^ 
agent  had  authority,  real  or  apparent,  to  di- 
rect that  they  be  bo  charged,  diongb  irregnlartr 
signed.— Hiller  v.  Bank  of  Columbia,  79  S.  £■ 
899. 

1 253  (Va.)  An  instruction,  In  an  action 
against  a  county  for  balance  due  on  a  road  con- 
struction contract,  that  if  the  facts  therein 
stated  are  true  the  county  is  estopped  from 
denying  that  certain  work  was  not  accordinf; 
to  contract  which  disregards  evidence  that  ttie 
plaintiff  induced  the  action  claimed  to  con- 
stitute an  estoppel  by  fraud,  was  properly  n-- 
fused. — Luck  Const  Co.  v.  Bussell  County,  I'J 
S.  E.  393. 
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(E)  Heqineata  or  Prayers. 

S  255  (6a.)  In  an  action  for  nialicioas  ar- 
rest, failure  to  instract  on  advice  of  counsel 
held  not  enor^Jn  the  absoiGe  of  a  request  tbeie- 
for.— Hurt  v.  Barnea,  79  S.  E.  775. 

S  255  (6a.App.)  In  an  action  nnder  tfae  fed- 
eral Employers'  Liability  Act,  failure  to  in- 
stract that  there  ia  no  presumption  of  negli- 
gence against  a  railroad  company  In  such  cases 
is  not  error  In  the  absence  of  a  request  for 
Buch  an  inBtmction. — Charleston  &  W.  C.  B. 
Co.  V.  Brown,  79  S.  B.  932. 

1 256  (Ga.)  Where  the  inatmctions  given 
fairly  presented  the  issoes,  ftulure  to  give  full- 
er instructions  was  not  error,  In  the  absenoa 
of  a  request  therefor. — West  y.  Locklear,  79 
S.  R  856. 

8  256  (Ga.)  Where  the  inatmctions  frfven  in  a 
personal  injury  case  do  not  state  the  defense  aa 
tull^  as  desired,  the  defendant  should  request 
additional  instructions.— Alabama  Great  South- 
ern R  Go.  T.  Brown,  79  S.  E.  1113. 

g  256  (Ga.App.)  In  the  absence  of  a  request 
for  an  instruction  as  to  the  burden  of  proof  on 
a  particular  point  or  iaaue,  an  instruction  aa  to 
the  burden  ot  proof  in  the  case  aa  a  whole  is 
sufficient,— Cook  t.  Hightower  &  Co^  79  S.  B. 
165. 

i  256  (Ga.App.)  Where  the  instructions  fairly 
presented  the  law,  a  par^  desiring  more  specif- 
ic instructions  upon  particular  features  of  the 
case  should  have  made  appropriate  reqaests 
therefor.—Kochelle  Gin  &  Cotton  Co.  v.  Fiaher, 
79  S.  E.  584. 

1 256  (Ga.App.)  Where  the  instructions  sub- 
stantially covered  the  issues,  defendant  could 
not  complain  of  failure  to  give  more  specific 
instructions,  in  the  absence  «  a  request  there- 
for.— Moultrie  Compress  Go,  t.  Byrom  Cotton 
Co.,  79  S.  E.  689. 

§  256  (N.C.)  Where  the  court  has  given  a 
proper  iuatruction  on  a  particular  subject,  if  a 
party  desires  more  specific  inatructlona  he  must 
ask  for  them.— Monas  T.  Town  of  Dunn,  79  8. 
B.  303. 

{  256  (S.C.)  Where  the  charge  aa  a  whole  Is 
free  from  error,  the  defendant  should  present 
requests  to  charge,  tf  it  desires  more  specific 
InstructiouB^^ossett  v.  Western  Union  Tele- 
graph Co.,  79  S.  £.  809. 

{256  (S.G.)  Where  a  dharge  la  desired  on  a 
special  phase  of  the  case,  it  must  be  broueht  to 
the  attention  of  the  court  by  request  to  ebarze, 
and,  in  the  absence  of  appropriate  request,  the 
giving  of  a  mere  general  uiarge  is  not  error. — 
Hiller  v.  Bank  of  Columbia,  79  S.  E.  899. 

f  259  (Ga.)  Failure  to  charge  relative  to  cer- 
tain admissions  relied  <m  by  plaintiff  to  estab- 
lish a  resulting  trust  held  not  error  in  the  ab- 
sence of  an  appropriate  written  request  there- 
for.—Banks  V.  BradweU,  79  S.  B.  572. 

1 259  (Qa.App.)  In  the  absence  of  written  re- 
quests for  specific  instructionSf  the  court  was 

not  required  to  give  the  meaninfr  of  the  word 
"consent,"  as  necessarily  free  and  not  obtained 
by  fraud,  as  defined  in  Oiv.  Code  1910,  K  4490. 
and  use  It  in  an  instruction  giv«ir— City  of 
Americas  v.  PhillliM,  79  S.  B.  36. 

g  260  (Va.)  It  is  not  error  to  refuse  one  of 
defendant's  requests  to  charge  where  the  jury 
was  liberally  instructed  on  every  phase  ot  de 
fendant's  theory  of  the  case.— Neshit  t.  Webb, 
79  S.  E.  330. 

S  260  (Va.)  Instmctions,  that  the  persons 
who  were  required  to  perform  ceitain  duties  un- 
der a  contract  were  the  engineers  within  its 
meaning,  were  unnecessary,  and  the  court  did 
not  err  in  refuaiiv  them,  where  the  jury  were 
instructed  that  if  the^  believed  that  certain 
persons,  whom  the  evidence  showed  were  the 
ones  who  performed  such  duties,  were  appointed 
to  perform  them,  that  they  were  the  engiiieera. 


—Luck  Const  Co.  v.  Bussell  Connty,  79  8.  E. 
393. 

g  261  (Ga.)  In  an  action  for  injuries  from  a 
crossing  accident,  an  Instruction  on  the  effect  of 
plaintiff's  ne^igence,  which  was  confusing  in 
the  use  of  the  word  "diUgence"  tat  "negligence," 
was  properly  refused.— Cfeorgla  &  F.  Ry.  t.  New- 
ton, 79  S.  E.  142. 

g  267  (Va.)  In  an  action  for  Injuries  to  a  rail- 
way mall  cle^  where  there  is  evidence  of  con- 
tributory negligence,  the  court  should  modify 
an  erroneous  instruction  on  that  issue  tendered 
by  the  defendant,  or  should  give  another  instruc- 
tion in  lieu  thereof. — Tizgii^an  By.  Co.  v.  Bell, 
79  a  B.  390. 

g267  (W.Va.)  Where  an  instruction,  though 
good  as  an  abstract  proposition,  may  tend  to 
mislead  when  applied  to  a  concrete  case,  it  is 
not  error  for  the  court  to  so  modify  Us  language 
as  to  make  it  cover  the  case  presented.— Greer  v. 
Arrington,  79  S.  B.  720. 

(G)  Coutraetiom  and  Oycratloa. 

g295  (Oa-App.)  BKerpts  from  instrncttons 
should  be  considered  in  connection  with  the  en- 
tire charge  to  determine  their  sufficiency.— Lyon 
T.  Cedartown  Lumbar  Co.,  79  S.  E.-236. 

I  295  (Ga.App.)  In  an  action  for  goods  sold, 
general  instructions  on  fraud,  without  limiting 
their  application  to  the  fraud  pleaded,  were 
not  error,  where,  from  the  instructions  as  a 
whole,  the  jury  must  have  understood  that  th^ 
must  determine  from  the  evidence  whether  de- 
fendant was  defrauded  as  alleged. — Kerp  Glass 
Mfg.  Co.  V.  Amerlcus  Grocery  Co.,  79  S.  E.  381. 

§  295  (N.C.)  The  charge  as  a  whole  is  to  be 
considered,  and  where  every  position  available 
to  appellant  was  correctly  referred  to  the  jury, 
that  portions  of  the  instructions  standiug  by 
themselves  might  be  open  to  criticiun  is  not  re- 
versible error.— Bird  t.  Bell  Lumber  Ga,  78 
S.  E.  448. 

8  295  (S.C.)  Where  the  charge  as  a  whole  in- 
structed that  plaintiff  must  make  out  his  case 
by  the  greater  weight  of  the  evidence,  the  fkct 
that  the  charge  in  some  places  also  required 
that  he  prove  his  case  by  a  dear  preponder- 
ance of  the  evidence  did  not  render  it  errone- 
ous, as  requiring  too  high  a  degree  of  proof. — 
Mullaly  V.  Smyth,  79  &  B.  634. 

8  295  (S.C.)  Statement  In  charge  that  proof 
of  injury  to  a  servant  by  defective  machinery 
was  prima  facie  evidence  of  negligence  on  the 
part  of  the  master  held  not  error  in  view  of 
the  remainder  of  the  charge. — Bennett  v.  South- 
em  By.-Carolina  Division.  79  8.  E.  710. 

The  charge  in  an  action  for  the  wrongful 
death  of  a  servant  held  not  objectionable  as  one 
on  the  facts  when  considered  as  a  whole.— Id. 

g  296  (Ga.)  In  an  instruction  In  an  action  by 
plaintiff  to  recover  for  the  death  of  her  husband, 
an  omission  to  charge  that  to  recover  It  must 
appear  that  his  death  was  caused  by  negligence 
of  defendant,  and  that  such  negligence  was  the 
proximate  cause  of  the  injury,  was  not  caufe  for 
new  trial,  where  the  court  haid  previously  in- 
structed that  plaintiff  could  not  recover  If  de- 
cedent WAS  killed  by  his  own  carelessness,  or  if 
hjF  ordinary  care  he  could  have  avoided  tlie  neg- 
ligence of  defendant— Macon,  D.  &  S.  R.  Co.  v. 
Anchors,  79  S.  E.  153. 

1 296  (Ga.App.)  A  charge  on  contributory 
negligence,  which  in  itself  Is  insufficient,  is  not 
erroneous,  where  the  court  in  another  part  of 
the  charge  instructed  fully  on  the  law  of  con- 
tributory negligence. — Central  of  Georgia  By. 
Co.  V.  McKey,  79  S.  B.  378. 

B  296  (N.C.)  In  an  action  for  breach  of  con- 
tract, an  instruction  that  the  jury  must  be  con- 
vinced that  the  contract  was  made  as  allesred  by 
plaintiff  before  they  could  find  for  plaintiff  was 
sufficient,  in  connection  with  another  Instruction 
distinctly  placing  the  burden  of  proof  upon  the 
plaintiff.— Ilolt  v.  Wellons,  79  S.  E.  450. 
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i  296  (N.O.)  In  an  action  on  an  accepted  or- 
der, an  instrnction,  erroneons  becanse  not  ad- 
dressed to  any  particular  issue,  was  harmless, 
where  the  jury,  lo  the  light  of  tlie  other  instnic- 
tions,  could  not  have  been  misled  thereby.— Craig 
&  Wilson  V.  Stewart  &  Jones,  79  S.  B.  1100. 

Where  two  iDstructions,  one  good  and  the  other 
bad,  are  so  blended  and  applied  to  a  single  is- 
Bue  as  not  to  be  separable,  and  it  is  impossible  to 
determine  under  whlf^  inBtruction  the  jury  an- 
swered the  isBoea,  the  case  wUl  be  ESTersed  on 
appeal.— Id. 

I  296  (Va.)  In  an  action  for  injuries  received 
by  a  railway  mail  clerk,  instructions  permitting 
recovery  without  showing  a  sudden  checking 
of  the  train,  as  alleged  In  the  declaration,  hetd 
not  to  be  misleading  in  view  of  an  instruction 
given  at  defendants  request,  requiring  such 
fact  to  be  proved. — ^Virginian  By.  Co.  t.  Bell, 

78  S.  E.  386.  ' 

XZ.  TEHDICT. 
(iU  Oe»«r«l  Verdlot. 

SaSO  (N.C.)  Where,  notwithstanding  there 
was  no  evidence  of  fraud  in  the  alleged  omission 
of  a  certain  stipulation  from  a  contract,  the 
court  submitted  that  question  to  the  jury,  a 
finding  that  the  provisi<«  was  omitted  by  fraud 
or  mistake  was  uoaastainable. — Wllaon  t.  Bcar- 
boro,  79  S.  E.  811. 

S  343  (S.C.)  The  verdict  must  be  constmed  as 
resolving  all  inferences  in  favor  of  the  success- 
ful party.— Aldrich  t.  Sonthem  i^.  Co.,  78  S. 
B.  819. 

(B)  flpcoliU  Intcrvosatorlea  amd  Flndlnss. 

f  360  (Oa.App.)  Where,  in  an  action  for 
goods  sold,  the  only  defense  relied  on  was  that 
the  goods  were  worthless,  and  frand,  thoagb 
pleaded,  was  not  an  essential  part  of  the  de- 
fense, it  was  not  error  to  refuse  to  instruct  the 
jury  to  specify  whether  the  verdict  was  based 
upon  defendant's  plea  of  rescission  or  plea  of 
failure  of  oonsideratiou. — Kerr  Glass  Mfg.  Co. 
T.  Americus  Grocery  Co..  79  S.  E.  381. 

X.  TRIAX  BT  OOITBT. 

(A)  HcKrInr  and  Dete«nln«tlon  of  Canae. 

1373  (S.C.)  Under  Code  Civ.  Proc.  1912,  | 
812,  where  special  issnes  are  submitted  to  a 
Jnry  In  a  suit  for  specific  performance,  an  in- 
struction that  the  conrt  is  not  bound  by  the 
jury's  fiodinga,  ia  not  error.— Mnllaly  t.  Smyth, 

79  S.  E.  634. 

S  374  (8.C.)  The  conrt  has  the  right  in  aU 
equity  cases  to  submit  botb  legal  and  equitable 
issues  raised  by  the  pleading  to  the  Jury,  and 
need  not  require  tbem  to  return  e  general  ver- 
dict—McLain  T.  Allen,  79  S.  E.  1. 

TROVER  AND  CONVERSION. 

See  Bailment,  {  18;  Corporations,  fi  432; 
Conrts.  S  18b;  Bvidence,  (696;  Oifta,  {  48; 
Trlairi  252. 

X.  A0T8  OOHSTITUTIKO  OOXTER- 
8IOK  AND  LIABrLITT 
THEBEFOB. 

g  I  (GaA.pp.)  Trover  lies  only  where  there 
has  been  a  conversion.— Jeems  t.  Lewis,  79  S. 
E.  285. 

n.  ACTIONS. 
(A)  niKlit  of  Action  and  Defenses. 

f  13  (Ga.App.)  Trover  will  not  lie  to  recover 
possession  ota  deed  executed  to  defendant,  or  a 
nonnefrotiable  note  and  certificates  of  deposit 
payable  to  defendant,  on  the  ground  that  the 
writings  were  improperly  taken  la  defendant's 
name,  when  they  should  nave  been  taken  in  that 
of  plaintiff;  plalntiETs  remedy  being  in  equity. 
— Gaskins  v.  Gaskins,  79  S.  E.  483. 

{  16  <Ga.App.)  Where  the  evidence  showed 
that  defendant,  a  member  of  a  firm  succeeded 


by  plaintiffs,  which  formerly  owned  tiw  horse 
sued  for,  had  exchanged  it  tor  anoUieT  horse, 
which  the  partnership  accepted,  and  that  when 
plaintiffs  came  into  possession  of  the  assets 
the  firm  bad  parted  with  the  title  to  the  horse, 
the  evidence  demanded  a  Teidict  for  deCendanL 
—Fisher  T.  Beach,  Hinson  &  Co.,  79  S.  E.  84. 

I  17  (Ga.App.}  A  person  who  holds  property 
as  security  for  a  debt  may  maintain  trover  for 
its  recovery  from  one  who  wrongfully  withholds 
possession  thereof.— GearreU  t.  Woodruff.  T9 
S.  B.  355. 

!  (7  (Ga.App.)  Trover  will  not  lie  where  the 
title  to  the  property  sought  to  be  recovered  rrsts 
in  a  partnership,  and  plaintifrs  interest  therein 
cannot  be  determined  until  a  full  partnership 
accounting  has  been  bad. — Cox  r.  Manning.  7^ 
S.  E.  48£ 

i  23  (Ga.App.)  Where  a  husband  makes  a  gift 
of  a  chattel  to  his  wife  in  conformity  with  Ctv. 
Code  1910,  i  4144,  prescribing  the  essentials  of 
a  gift,  and  afterwards  regains  possesuon,  be 
cannot,  in  trover  by  the  wife  to  recover  the 
chattel,  set  up  title  in  a  third  person  at  the 
time  the  gift  was  made. — Harts  t.  Harts,  79  S. 
E.  230. 

S  23  (6a.App.)  There  can  be  no  conversion  of 
a  chattel  so  long  as  the  partv  in  possession  has 
a  right  to  retain  it  against  the  person  claiming 
the  right  to  recover  it— Jeems  v.  Lewis,  79  & 

E.  m 

S  25  (Ga.)  Where  two  persons  conspire  to 
steal  personal  property,  and  one  of  tbem  com- 
mits the  larceny,  while  the  other  ia  present 
aiding  and  abetting,  both  are  liable  in  trover, 
though  the  aider  and  abetter  never  acquire  any 
part  of  the  stolen  goods. — Brothers  v.  Home, 
79  S.  E.  468. 

(B)  JnrtadletlOB,  Parties.  Prellmlaarr 
Proceedlavs,  and  Plcadlnc 

{32  (Ga.AppO  The  description  of  machinery 
in  a  petition  in  trover  as  situated  in  a  certain 
town  along  a  certain  right  of  way,  being  that 
formeiiy  used  by  defendant  and  described  is 
sn  instrument  identified  by  stating  the  parties, 
date,  and  place  and  date  of  record,  ia  sufB- 
dent— BlakdT  Artesian  Ice  Go.  t.  Clarke^  79 
S.  B.  620. 

(C)  BvldenM. 

135  (Ga.App.)  The  harden  is  on  the  plain- 
tiff in  trover  to  prove  not  only  title  but  also 
right  of  possession  where  he  has  by  contract 
surrendered  possession  to  another. — ^Birmingham 
Fertiliser  Co.  v.  Dosler,  79  S.  E.  927. 

1 40  (Ga.)  Where,  In  trover  to  recover  a  stolen 
diamond,  there  was  no  evidence  that  one  of  the 
defendants  was  ever  in  possession  thereof,  and 
no  proof  connecting  him  with  its  allied  tbeft, 
the  evidence  was  insuffldentf  to  sustain  a  verdict 
against  him.— Brothers  v.  Home,  79  S.  B.  468. 

{40  (Qa.App.)  Evidence  in  trover  to  recover 
certain  promissory  notes  held  to  sustain  a  ver- 
dict for  defendant— Birmingham  Fertilizer  Co. 
V.  Dosier,  78  S.  B.  927. 

TRUST  DEEDS. 

See  Blortgasea. 

TRUSTS. 

See  Carriers,  |  76 ;  Constitutional  Law,  H  63, 
278:  Corporation^  H  265,  478:  Costs,  f  US'. 
Estoppel,  {  98;  Bvfdence.  iL236.  2S6.  271; 
Insahe  Penous;  Wills,  if  m,  740. 

L  OBEATIOH,  BZMTEXOB,  AND  VA- 
USZTT. 

(A)  Express  Traats. 

ft  17.  18  (N.C.)  The  statute  of  frauds  requir* 
ing  that  a  sale  of  land  mtist  be  evidenced  iy  ■ 
memorandum  signed  by  the  party  to  be  cbsrged 
has  no  application  to  a  declaraaon  of  trust  as 
to  land<— AndeiBwi  r.  HsrringfaHi,  79  S.  E.  436. 
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I  21  (Oa.)  It  b  no  objection  to  the  validity  of 
trust  created  by  a  deed  that  the  cestais  que 
rust  cannot  be  definitely  known  anUl  the  death 
f  the  truBtee,  but  is  aafficient  that  they  come 
ito  beiDK  during  the  trustee'e  life  and  be  dia- 
insuished  at  her  death.— Heymrd-WiUlams  Oo. 
.  McCall.  79  S.  B.  133. 

§35  (N.C.)  It  is  not  neceaaary  that  a  trust 
e  declared  in  any  particular  mode,  and  where 
loney  was  loaned  a  purchaser  of  land  to  pay 
tie  purchase  priee,  and  a  deed  taken  In  the 
'Oder's  name  under  an  oral  agreement  that 
rben  the  loan  should  be  repaid  each  would 
ave  a  half  interest  in  the  land,  a  trust  was 
hereby  created  in  favor  of  the  purchaser. — 
inderson  v.  Harrington,  79  S.  E.  426. 

(B)  Reavltlnc  Traits. 

172  (Ga.)  Under  GiT.  Code  1010,  if  3789. 3780, 
rbere  a  trust  would  be  implied  from  the  pey- 
lent  of  the  purchase  money  by  another,  it  will 
e  implied  where  the  recipient  uses  such  money 
or  other  puiposea,  and  substitutes  his  own 
loney  to  pay  for  the  land. — Banks  t.  Bradwell, 
9  S  E  0"^ 

§  77  (Ga.)  Under  Civ.  Code  1910,  S  3739,  rela- 
ive  to  implied  trusts,  a  resulting  trust  is  not 
reated  by  the  pajment  of  the  pnce,  unless  the 
ayment  is  made  either  before  or  at  the  time 
f  pureliase.— Hall  v.  Edwards,  79  8.  E.  862. 

n.  OOHBXBVOTIOH  AMB  OPERA- 
TZOH. 
(A)  tm  Oemeval. 

8  124  (Ga.)  In  a  deed  conveying  land  to  F., 
trustee  for  her  children,"  the  words  quoted, 
hough  usually  construed  to  refer  to  only  such 
ersona  as  are  in  life,  referred  to  such  as  migbt 
e  thereafter  bom,  wneie  other  language  in  the 
eed  indicated  that  sdch  was  the  maker's  inten- 
ion.— Heyward-WilUams  Go.  t.  McGiOl,  79  S. 
!.  133. 

VXt.  E8TABZ.IBHMENT  AHD  EN- 
FOBCEBCENT  OF  TBUST. 
(O)  Avtlona. 

1366  (N.C.)  PlaintifF  held  not  entitled  to  es- 
iibliah  a  parol  trast  in  his  own  favor  against 
lie  grantee  in  his  deed,  and  his  wife  and  chil- 
rec  alleged  to  be  the  other  beneficiaries  of  the 
rtut.  in  a  suit  to  which  they  were  not  made 
arties.— Gavenaugh  v.  Jarman,  79  S.  B.  678. 

ULTRA  VIRES. 

lee  Corporations.  §3  385,  888;  Municipal  Cor- 
porations, SS  680,  681. 

UNAVOIDABLE  ACCIDENT. 

lee  Carriers,  S  292. 

UNDISCLOSED  AGENCY. 

•ee  Principal  and  Agent,  (  145. 

UNDUE  INFLUENCE. 

tee  Deeds,  H  196,  211. 

UNITED  STATES. 

>ee  Commerce,  }  3. 

USURY. 

I.  USnBIOmi  OOHTBACT8  AND 
TBAKSAOnOHB. 
(B)  Rlvbta  m4  R«MeU*a  of  P»rtiM. ' 

198  (Ga.)  Under  Civ.  Code  1910,  {  3442,  pro- 
laing  that  a  conveyance  to  secure  a  debt  infect- 
with  usury  is  void,  the  grantor  may  have  a 
lomestead  set  apart  in  the  property  sought  to 
)e  conveyed,  which  will  not  be  subject  to  a  judg- 


ment on  the  debt,  though  the  usury  be  eliminat- 
ed when  tlie  Judgment  is  taken.— HcGonnell  T. 

Gregory,  79  S.  B.  1128. 

(O)  RlKbts  mnd  Remedies  »f  Tklrd  Feci, 
sons. 

1 127  (S.C.)  That  the  bank  at  which  plaintiff 
discounted  defendant's  note  charged  usurious  in- 
terest on  a  aubaec|^uent  renewal  note  is  no  defense 
where,  having  paid  a  second  renewal  note  as  in- 
dorsee, plaintiff  brought  action  to  foreclose  a 
mortgage  given  as  security,  though  usury,  added 
to  the  face  of  the  second  renewal  note  from  which 
plaintifE  received  benefit,  was  not  recoverable.— 
Simpson  v.  Coz;  79  S.  B.  102. 

VACATION. 

See  Jodgment,  SS  358-386. 

VAGRANCY. 

1 1  (Ga.App.)  A  married  woman,  whose  bus- 
band  IS  not  shown  to  be  able  to  support  her, 
cannot  be  convicted  of  vagrancy  on  proof  that 
she  is  able  to  work  and  does  not  work,  though 
she  and  her  husband  may  be  living  apart.— 
Brown  v.  State^  79  S.  B.  IISS. 

VENDOR  AND  PURCHASER. 

See  Appeal  and  Error,  I  160:  Constitutional 
Law,  1  278;  Deeds,  1 117;  Evidence,  {  142; 
Homestead,  H  120,  131 ;  Husband  and  Wife, 
IS  185-198;  Lis  Pendens;  Mechanics'  Liens, 
1279;  Railroads.  I  258 ;  Remainders;  Sales; 
Specific  Performance;  Trusts,  H  1?.  18>  72. 

X.  REQUISITES  ANB  VAUDZTT  OF 
OONTBAOT. 

S  13  (N.C.)  Marriage  is  a  valuable  considera- 
tion for  a  contract  for  the  sale  of  land.— Wins- 
low  V.  White,  79  S.  B.  258. 

An  agreement  by  defendant  that,  if  plaintiff 
would  marry  his  daughter  and  be  good  and  kind 
to  her,  he  would  give  him  a  atrip  of  land  held 
to  constitute  an  agreement  in  conidderation  of 
marriage  to  convey  such  land.— Id. 

I  18  (Va.)  An  option  to  purchase  land  can  be 
accepted  only  on  the  terms  contained  tlrarein. — 
Triplett  v.  Gudebrod.  79  S.  B.  1046. 

S  22  (N.C.)  Agreement  to  convey  land  held  to 
sufficiently  describe  the  land.— Wlnslow  v. 
White,  79  S.  B.  258. 

S  39  (Ga.)  A  contract  for  the  sale  of  land  is 
not  invalid  because  it  secures  to  the  vendor  a 
right  to  repnrcha8e.-^!owart  v.  Singletary,  79 
S.  E.  196. 

H.  COKSTBITOTION  AKD  OPEBA- 
TION  OF  OOKTRACT. 

S51  (N.C.)  In  determining  the  meaning  of  a 
stipulation  in  an  agreement  to  convey  land  in 
consideration  of  marriage,  held,  that  the  lan- 
guage used,  the.relationsmp  and  purpose  of  the 
donor,  and  the  attendant  drcumstauces  were 
all  proper  for  consideration.— Winslow  v.  White, 
79  S.  E.  258. 

m.  MODIFICATION  OR  RESCISSIOK 
OF  CONTRAOT, 
(B)  Reselaslon  br  Vendor. 

§  95  (Oa.)  Acceptance  of  purchase  money  by 
a  vendor  precluded  her  from  claiming  a  for- 
feiture under  a  provision  of  the  sale  contract 
authorizing  a  forfeiture  on  nonpayment  of  any 
installment  of  the  price. — Cowart  t.  Singletary, 
79  S.  B.  196. 

(C)  Beaolaaion  by  PuvckMer. 

S  120  (Va.)  Where  a  deed  provided  that  at 
the  end  of  five  years  grantor  should  ascertain 
whether  the  grantee  was  satisfied,  and,  if  not, 
should  return  the  price,  and  receive  a  recon- 
veyance, a  statement  by  grantee  when  ap- 
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proached  at  the  time  set,  that  "I  am  about  of 
tiie  same  opinion  tbat  I  waa  when  the  transac 
tion  was  had ;  get  vour  money  ready,"  meant 
that  grantee  was  dissatisfied,  and  intended  to 
reconvey.— Burner  v.  Burner,  79  S.  E.  lOESO. 

Such  provision  entitled  grantor  to  a  recon- 
veyance upon  paying  such  amount  to  grantee, 
provided  the  latter  declared  be  was  not  aatis- 
fied.— Id. 

The  grantor  was  entitled  to  a  reasonable  time 
before  the  expiration  of  such  five  years  to  raise 
the  money  to  himself  perform,  and  seven  days 
before  the  expiration  of  aacb  period  was  a  rea- 
sonable time  for  ascertaining  grantee's  wishes. 
—Id. 

Where  grantee  stated  tbat  he  was  dissatisfied 
when  QDestioned  seven  days  before  the  end  of 
the  five  years,  when  grantor  began  to  raise  the 
money  for  a  reconveyance,  grantee  could  not 
afterwards  change  his  mind  and  refuse  to  re- 
convey  on  the  ground  that  grantor  did  not  wait 
until  the  exact  expiration  of  the  five-year  pe< 
riod.— Id. 

IV.  FEBFOBMANOE   OF  CONTRACT. 
(A)  Title  Ukd  Kstaie  of  V«»dor. 

I  129  (N.C.)  In  view  of  Revisal  1906,  |  1678, 
converting  estate  tail  into  fee-simple  estates,  a 
porcbaser  could  not  refuse  to  perform  a  contract 
for  the  purchase  of  land  the  chain  of  title  to 
which  contained  a  deed  to  the  grantee  and  her 
bodily  heirs.— Harrington  v.  Grimes,  79  S.  B. 
301. 

BIOHTS  AMD  UABILtTIBB  OF 
PASTIES. 

(A)  As  to  Baeli  Otkav. 

8  197  (N.C.)  An  agreement  to  purchase  prop- 
erty subject  to  the  incumbrances  thereon  did 
not  constituts  an  assumption  of  such  incum- 
brances so  as  to  make  the  purchaser  personal- 
ly liable  to  the  vendor  for  an  amount  paid  by 
the  vendor  to  satisfy  an  ineumbranoe.— Henry 

V.  H^sie.  79  S.  E.  982. 

A  covenant  in  a  deed  to  assume  aB  Inenin' 
brances  on  the  property  as  a  part  of  the  con- 
sideration, with  special  reference  to  particular 
mortgages,  which  were  excepted  from  the  war- 
ranty, constituted  an  assumpUon  of  tbe  oiort- 
gage  debt  by  tbe  grantee  and  an  indemnity 
against  its  payment  by  the  grantor.— Id. 

S  208  (Qa.)  The  vendor's  title  stands  as  a  se- 
curity for  unpaid  purchase-money  notes,  and 
the  vendor  cannot,  without  the  consent  of  the 
purchaser,  separate  the  title  into  .fractional  un- 
divided interests  by  transferring  the  notes  to 
different  persons,  or  thus  empower  a  transferee 
to  obtain  a  judgment,  file  a  deed,  and  sell  an  un- 
divided interest,  ss  provided  Civ.  Code  1010, 
S  6037,  or  obtain  a  general  judgment  against 
the  purchaser,  vrith  a  special  Uen  upon  the  un- 
divided interest;  such  a  transaction  not  being 
authorized  by  section  6087,  which  provides  for 
tile  filing  of  a  quitclaim  deed- and  the  sale  of 
property  under  a  purchase-money  judgment- 
Strickland  V.  Lowry  Nat.  Bank.  79  S.  E.  539. 

(B)  A*  to  Third  PersoMS  1b  General. 

1214  (Ga.)  Under  Civ.  Code  1910.  {  S657.  de- 
fining a  fee-simple  estate,  and  section  3718,  pro- 
viding that  a  condition  repugnant  to  the  estate 
granted  Is  void,  a  stipulation  of  a  bond  for 
title  tbat  the  bond  should  not  be  transferred,  if 
construed  as  an  absolute  restriction  apon  any 
alienation  of  the  laud,  la  void.— Cowart  v.  Sin- 
gletary,  79  S.  E.  190. 

Where  tbe  bolder  of  a  bond  for  title  conveyed 
land  by  a  warranty  deed,  such  conveyance  did 
not  constitute  a  transfer  of  tbe  bond  within 
the  meaning  of  a  a^ulattoa  prtdiibiting  sncb 
a  transfer.— Id. 

Where  C.  conveyed  land  to  S.  on  his  agree- 
ment to  pay  a  batance  due  from  G.  to  H.  on 
tbe  price,  and  where  subsequently  H.  conveyed 
the  land  to  O.,  and  where  there  was  evidence 
tbat  H.  knew  of  the  conveyance  to  S.,  and 


accepted  payments  from  S.,  and  that  6.  knew 
such  facts,  h^d,  that  a  provision  of  tbe  bond 
for  title  received  by  C.  from  H.,  that  the  trand 
should  not  be  transferable,  did  not  preclude  8. 
from  enforcing  his  equitable  righte  in  the  land. 
— Id. 

f  215  (Ga.)  A  provision  in  a  bond  for  title 
restricting  tlie  purchaser's  right  to  alienate  the 
land  until  tlie  last  payment  of  tbe  parchase 
money  shall  fall  due  is  enforceable  only  for  the 
benefit  of  the  vendor,  and  not  enforceable  after 
sncb  purchase  money  has  been  paid  in  fuU. — 
Oowart  T.  Singletary,  79  S.  E.  196. 

(C)  Bona  Fide  Pvrctauera. 

S  228  (N.C.)  A  purchaser  having  notice  of  an 
opposing  claim  is  thereby  placed  upon  inqaiiy 
and  chained  with  notice  of  every  fact  which  a 
proper  inquiry  would  have  discovered. — Bae- 
ford  Lumber  Co.  t.  Bockfisb  Trading  Co.,  79 
S.  E.  627. 

S  233  (N.C.)  A  deed  is  not  vaUd  as  against  a 
junior  deed  to  a  purchaser  for  a  valuable  «>n- 
sideration  which  is  flmt  registered.— Thompeon 
V.  Thomas,  79  S.  E.  886. 

S235  (N.C.)  Under  Revisal  1905,  I  980.  pro- 
viding that  no  conveyance  of  lana  shall  be 
valid  as  against  creditors  or  purchasers  for  a 
valuable  consideration  but  from  the  registration 
thereof,  registration  is  not  required  as  againict 
a  subsequent  deed,  made  without  a  valuable  con- 
sideration.—Thompson  T.  TllcnnaB,  79  S.  B.  896. 

VH.  BEICBDIBB  OF  FimOHASER. 
fA>  R««oT«rr  of  P«v«luuw  Hover  Paid. 

{  334  <Oa.App.)  Where  laud  Is  sold  at  a  stip- 
ulated price  per  acre,  and  plaintiff  pays  an 
excess  over  the  stipalated  price,  not  because  of 
fraud  of  defendant,  or  any  Diligence  of  plain- 
tiff, but  simply  throng  a  mistake  made  or  the 
surveyor,  whom  both  selected  to  ascertain  the 
exsct  acEeag&  plaiutilf  la  entitied  to  recover  tiie 
excess  so  paid.— Mobley  t.  Harrell,  79  S.  E. 
372. 

(B)  Aotloaa  tor  ItaoMli  of  CoattvMI. 

f  343  (8.C.)  Where  a  vendor  at  land,  npoa 
being  informed  tbat  there  was  a  defidency,  in- 
sisted that  land  underneath  tbe  nonoaTigable 
stream  upon  which  the  tract  bordncd  ahoald 
be  surveyed  and  included,  there  was  no  waiver 
on  his  part  of  tiie  right  to  have  such  laud  in- 
cluded, though  be  was  not  present  at  tbe  sur- 
vey.—Southern  Power  Co.  v.  Cassels,  79  S.  E. 

S  344  (Ga.)  It  Is  ordinarily  a  condition  preced- 
ent to  a  purchaser's  right  to  sue  for  damans 
for  breach  of  a  contract  of  sale  for  cash  that 
he  tender  the  cash  or  such  tender  be  waiv^.— 
Smith  V.  Tatum,  79  S.  E.  775. 

A  proposition  to  the  owner  of  land  that  he 
send  a  conveyance  to  a  city  in  another  state, 
and  receive  payment,  or  that  tbe  purchaser 
would  send  a  diteck  to  a  bank  to  be  deUvered 
upon  delivery  of  the  conTeyanc&  Md  not  to 
constitute  such  a  tender  of  performance  of  a 
contract  to  sell  for  cash  as  entitled  plaintiff  to 
sue  for  breach  of  contract— Id. 

1 3M  (8.G.)  In  an  action  for  an  alleged  de- 
fideacy  dlscorovd  on  the  sabsequent  survey. 
deten«uit  may  under  a  general  denial  show  that 
the  survey  was  only  _partiaL — Soutliem  Power 
Co.  T.  Oasaels.  79  ST  m4fil. 

VENUE. 

See  Bills  and  Notes.  S  454;  Oonstitntional  I^aw. 
|§  a06,  219,  305 :  Criminal  Law,  H  130,  1023; 
Injunction,  |  ill;  Insurance,  f  618;  Part- 
nership, i  320. 

n.  DOmOIIX  OH  3ftE8IDEMOE  OT 
PARTIES. 

fi  22  (Oa.App.)  Where  the  court  has  jurisdic- 
tion of  the  person  of  one  defendant  when  a  anit 
Is  filed,  the  mete  fiut  tlat  such  defendant  is 
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•discharged  in  bankruptcy  will  not  prevent  the 
court  from  proceeding  to  judgment  against  an- 
other defendant,  jurisdiction  over  ivbom  is  de- 
pendent, not  upon  the  liabiU^  of  the  tiankrupt, 
but  upon  Jurisdictioii  over  him.— Daniel  t. 
Browder-Manget  Co.,  79  S.  B.  287. 

VERDICT. 

See  Appeal  and  Error,  SI  973,  977,  979,  994- 
1024;  Criminal  I.aw.  U  877.  878;  New  Trial, 
SS  68-81;  Trial,  H  330-350. 

VERIFICATION. 

See  Chattel  MortgageB,  S  271 ;  Pleading,  |  166. 

VICE  PRINCIPALS. 

See  Master  and  Servant,  |  187. 

VIEWERS. 

See  Drains,  |  14. 

WAGES. 

See  Master  and  Servant.  H  69-83. 

WAIVER. 

See  Abatement  and  Revival,  $  85;  Appeal  and 
Error,  H  1071,  1078;  Appearance,  K  9-25; 
Bailment,  {  18;  Banhruptcy,  §  363;  Bills  and 
Notes,  §301;  Contempt,  S  66 ;  Criminal  law, 

fS  847,  895,  1178 ;  Eminent  Domain,  SS  79, 
0;  Estoppel;  Evidence,  }  445;  Homestead, 
$9  169,  172 ;  Insurance,  tf  377.  392 :  Jury,  | 
110;  liEindlord  and  Tenant,  J  112:  Mechanics^ 
Liens,  §  210;  Pleading,  I  409;  Telegraphs  and 
Telepbonea,  $i  28,  33.  54;  Trial,  1 136;  Ven- 
dor and  Purchaser,  H  343,  844. 

WAR. 

i  29  (N.G.)  Under  section  25  of  the  Declara- 
tion of  RiRbts  of  1776,  the  Confiscation  Acts 
(Laws  1777  [2d  Sess.]  c.  17,  and  Laws  1779 
[2d  Sess.]  c.  2),  and  the  Entry  Act  (Laws  1777 
L2d  Sess.]  c.  1),  lands  to  which  one  of  the  lords 
proprietors  of  Carolina  had  title  held  to  have 
been  held  by  him  as  a  quasi  sovereign  and  not  as 
an  individual,  to  have  passed  to  the  state  by  right 
of  eonguest,  and  to  have  been  subject  to  entry 
and  grant — Weston  v.  John  L.  Roper  Lumber 
Co.,  79  S.  E.  431. 

WAREHOUSEMEN. 

See  Customs  and  Usages,  i  16. 

S  22  (Ga.)  Where  there  is  an  express  contract 
or  a  custom  requiring  a  warehouseman  to  in- 
sure tlK  goods  intrusted  to  him.  be  is  liable  for 
loss  sustained  1^  reason  of  his  failure  to  insure. 
—Farmers*  Ginnery  ft  Mfg.  Co.  t.  Thrasher, 
79  S.  B.  474. 

A  warehouseman  holds  the  proceeds  of  insur- 
ance upon  the  stored  goods,  which  have  been 
destroyed  by  fire,  for  the  benefit  of  the  Insured 
customers^Id. 

The  proceeds  of  the  sale  of  goods,  damaged  in 
a  warehouse  fire  so  that  they  could  not  be  iden- 
tified, are  held  by  the  warehouseman  for  the 
benefit  of  all  the  owners  of  the  goods,  whether 
their  goods  were  insured  or  not.— Id. 

A  warehouseman,  who  fails  to  insure  the 
goods  for  as  much  as  he  should,  is  liable  to  the 
customers  severally  to  the  extent  of  the  defi- 
ciency of  the  Insurance. — Id. 

{  22  (Ga.App.)  A  warehouseman,  agreeing  to 
insure  cotton  stored  with  it,  subsequently  de- 
stroyed by  fire,  is  liable  for  the  full  value, 
though  it  acted  in  good  faith  in  compromising 
with  the  insurers  on  policies  covering  cotton, 
and  has  been  guilty  of  no  negligence,  and 
though  it  has  failed  to  Instire  the  particular 


cotton.— Rocbelle  Gin  ft  Cotton  Co.  t.  Fisber, 

79  S.  E.  584. 

S  34  (Ga.)  Where  a  petition  against  a  ware-" 
houseman  for  an  accounting  of  the  proceeds  of 
insurance  and  the  sale  of  goods  showed  that 
the  duty  to  insure  covered  a  period  of  only  30 
days,  and  did  not  allege  the  several  dates  on 
which  the  goods  were  stored,  it  was  sulnect  to  a 
special  demurrer  on  that  ground.— Farmers' 
Ginnery  &  Mfg.  Co.  v.  Thrasher,  79  S.  E.  474. 

Where  a  suit  for  an  accounting  by  a  ware- 
houseman for  goods  destroyed  by  fire  was  not 
founded  upon  the  warehouse  receipts,  the  peti- 
tion was  not  demurrable  for  failing  to  set  forth 
the  form  or  substance  of  the  receipts.— Id. 

A  petition  in  an  action  against  a  warehouse 
corporation,  based  on  an  alleged  parol  contract 
to  Insure  the  goods  is  not  subject  to  special 
demurrer  on  the  ground  that  it  failed  to  allege 
the  name  of  the  agent  who  made  the  contract 
— Id. 

A  petition  against  a  warehouse  corporation  for 
an  accounting  of  the  proceeds  of  insurance 
and  sales  of  goods  destroyed  or  damaged  by  fire, 
which  does  not  allege  a  breach  of  the  duty  as 
to  the  fund,  or  that  the  company  had  suspend- 
ed business,  or  was  insolvent,  or  that  there  was 
danger  of  loss  of  property,  did  not  allege 
grounds  for  the  appointment  of  a  receiver  or 
the  granting  of  an  injunction. — ^Id. 

WARNING. 

See  Master  and  Servant.  I  155:  Railroads,  K 
312,  337,  869,  389,  419,  446. 

WARRANT. 

See  Possessory  Warrant 

WARRANTY. 

See  Sales,  H  272-287. 

WATERS  AND  WATER  COURSES. 


648; 
rpo- 


See  Eminent  Domain,  ft  98;  Bvidence,  i  I 
Mines  and  Minerals,  f  81 ;  MDnieipal  Co: 
rations.  H  839,  845. 

V.  SURFACE  WATSBS. 

{ 89  (S.C.)  An  owner  of  land  abnttinff  on  a 
nonnavigable  stream  owns  to  the  middle  of  the 
bed  of  the  stream,  and,  on  conveyance  of  his 
land  as  including  a  given  number  of  acres,  the 
submerged  land  should  l>e  included. — Southern 
Power  Co.  v.  Cassels,  79  S.  E.  453. 

S  (26  (Ga.)  An  action  for  damages  to  farm 
lands  by  water  ponded  thereon  by  a  railroad 
embankmeut,  so  as  to  render  it  unHt  for  culU* 
vation,  held  to  be  an  action  for  damages  re- 
sulting from  the  maintenance  of  a  continuing 
nuisance.— Williams  v.  Southern  Ry.  Co.,  79  S. 
E.  850. 

In  an  action  for  damages  from  the  maintenance 
of  an  embankment  constituting  a  continuing 
nuisance,  against  tbe  alienee  of  the  railroad 
company  creating  it  It  was  error  to  instruct 
that  if  there  had  been  any  overflow  within  four 
years  and  plaintiff  was  mjured  from  the  "in- 
creased overfiow,"  defendant  would  be  liable  for 
the  consequential  damages ;  the  damages  in  such 
case  not  being  restricted  to  those  caused  by  "in- 
creased overflow."— Id. 

IX.  PirBZ.10  WATEB  81TPPI.T. 
(A)  Domestic  Mud  Manlolpml  Fnrpoacst 

I  190  (Ga.)  A  contract  between  a  city  and  a 
property  owner  reciting  a  grant  to  the  city  of 
the  right  to  use  a  spring  as  a  source  of  water 
BupiAy  in  consideration  of  the  city's  furnishing 
the  necessary  plumbing  to  convey  water  to  the 
owner's  residence  was  not  invalid  for  want  of 
consideratioD.— Hall  r.  City  of  CalhoDo,  79  S. 
B.  533. 

Where  a  contract  anthorised  a  d.tj  to  use  a 
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sprins  that  fed  a  flsh  pond  on  the  Und  of  a 
private  owner  for  municipal  water  aupply,  the 
city  ar(iuired  the  right  to  a  reasonable  use  of 
the  water,  notwithstandins  it  might  operate  to 
the  detriment  of  the  flah  pond.— Id. 

Where  a  <Atj,  in  consideration  of  the  right  to 
oae  a  spring  on  the  land  of  a  private  owner  as 
a  Bource  of  mumcipal  water  aupply,  granted  the 
right  to  the  landowner  to  use  water  from  the 
city's  maina  free  of  charge,  sach  rixht  waa  not 
asBlgnahle.— Id. 

WAYS. 

See  Easements.  |  17. 

WEAPONS. 

1 3  (6a.App.)  Act  Aug.  12.  1010  (Acts  1910, 
p.  134),  prohibiting  any  person  from  carrying 
a  pistol  without  a  license,  should  receive  a  rea- 
sonable construction  in  accordance  with  the 

?urpoBe  of  the  Legislature.— Cosper  t.  State, 
g  S.  E.  94. 

El  13  (Ga.App.)  One  who  finds  a  pistol  on  the 
uDlic  road,  and  carries  It  to  hia  home  for  Bafe- 
eeping  until  it  is  called  for  by  its  owner,  is 
not  guilty  of  violation  of  the  act  prohibiting  the 
carrjring  of  pistols  without  a  lioenae.— Cosper  v. 
State,  79  S.  B.  94. 

WHISTLES. 

See  Bailroads,  U  419,  446. 

WILLS. 

See  Dower,  |  20;  Executors  and  Administra- 
tors; Perpetnitiea ;  Powers;  Witnesses,  | 
92. 

L  MATUIUB  AWD  liM'IUIT  OF  TESTA- 
MXIITABT  VOWBB. 

S6  (N.C.)  A  partner  cannot  bequeath  or  de- 
vise his  undivided  interest  in  any  specific  ar- 
ticle belonging  to  the  firm,  since  each  has  a 
joint  interest  in  the  whole  bat  not  a  separate 
interest  in  any  particular  part  of  the  partner- 
ship pToperty.— Spencer  t.  Spencer,  79  8.  E. 
291. 

n.  TESTAICEKTABT  CAPAOITT. 

g  52  (N.C.)  Where  it  is  shown  that  a  will  was 
properly  executed,  the  law  presumes  that  the 
testator  had  the  power  to  make  it,  and  the  bur- 
den is  OQ  the  caveators  to  show  lack  of  mental 
capacity,  and,  if  the  jury  are  not  satisfied  that 
the  testator  lacked  mental  capacity,  they  must 
find  such  capacity  in  accordance  with  auch 
presumption.— In  re  Cherry's  Will.  79  S.  E.  288. 

J  53  (N.C.)  A  record  of  proceedings  involving 
the  testator's  sanity,  made  some  time  after  the 
execution  of  the  will,  was  not  in  auch  reason- 
able proximity  in  point  of  time  to  the  fact  in 
issue  as  to  have  any  tendency  to  establish  the 
same.— Id  re  Smith's  Will,  79  S.  E.  977. 

m.  OONTBACTS  TO  DETISB  OB  BE- 
QUEATH. 

S  58  (W.Va.)  An  oral  contract  to  make  a  will, 
if  certain  and  definite,  and  upon  sufflcient  coo- 
aideration,  if  equitable,  is  as  valid  and  enforce- 
able against  the  estate  of  a  decedent  as  any 
other  valid  contract.- Davidson  v.  Davidson,  79 
S.  E.  098. 

Contracts  of  this  character  are  viewed  by 
courts  with  suspicion,  are  not  favored,  and  to 
be  enforceable  must  be  upon  sufficient  consid- 
eration, be  equitable,  definite,  and  certain,  and 
clearly  proven. — Id. 

i  59  (W.Va.)  A  parol  contract  between  an  un- 
married woman  and  a  man  of  large  property, 
after  the  birth  of  her  child,  of  which  he  was 
the  father,  that  he  would  provide  for  her  and 
her  child  by  will  as  if  he  were  married  to  her,  is 
sopported  by  a  sufficient  consideration,  and  en- 
forceable af;aiDBt  hia  estate. — Davidson  t.  David- 
son, 79  S.  E.  898. 


XT.  BBomnrTBi  abd  taxaditt: 

(B)  Form  and  CvntaKta  of  Imatnasnts. 

S99  (N.C.)  A  letter  written  by  testator  im- 
mediately after  he  had  executed  his  will  and  jus,t 
before  his  departure  for  a  European  trip,  io 
which  he  stated:  "if  I  die  I  want  you  to  have 
your  part  of  the  five  thouaand  insurance  I  took 
out  for  Spencer  Bros.  I  have  written  to  Bro. 
George  to  see  that  yon  get  it"— waa  not  a  codi- 
cil because  not  made  animo  testandL — Spoioer  r. 
Spencer,  79  S.  E.  291. 

(O)  Bzeeattom, 

{  120  (I7.C.)  A  testator  need  not  expressly  ask 
the  witnesses  to  sign  their  names  as  witnesses 
thereto,  if  the  will  is  executed  utuler  such  cir^ 
comstances  as  to  indicate  that  he  intended  the 
paper  writing  that  he  irigned  to  take  effect  as 
his  will.— In  re  Cherry's  WMI.  79  S.  E.  288. 

S  123  (N.C.)  While  testator  most  sign  a  will 
in  the  presence  of  two  witnesses,  who  must  io 
his  presence  sign  their  names  aa  attesting  wit- 
neaMS,  It  is  not  necessary  that  he  must  see  the 
paper  at  the  instant  that  the  witnesses  si^ 
if  they  are  in  sucb  a  position  that  he  could 
them  aign,  if  be  so  desired.— In  re  Cherry's  Will, 
79  S.  E.  2Sa 

(G)  Revocation  mnd  XtCTlval. 

S  194  (Va.)  Where  testatrix  gave  boose  and 
lot  to  be  aold  and  equally  divided  between  two 
great-nephews,  held,  that  the  gift  was  rernked 
by  the  sale  of  the  house  and  lot  by  the  testa- 
trix in  her  lifetime,  whether  treated  aa  a  de> 
vise  of  the  bouse  and  lot,  or  a  bequest  of  the 
proceeds.— May  v.  Sherrard's  Legatees,  79  & 
E.  1026. 

Where  testatrix  disposed  of  house  and  lot  giv- 
en to  two  grandnephews,  the  fact  that  she 
stated  in  a  codicil  that  she  had  disposed  of  it 
and  reinvested  the  proceeds  in  other  real  es- 
tate held  not  to  prevent  a  revocation.— Id. 

V.  PBOBATB,  EBTABIMHIIEBT,  ABS 
JJfBVUIfiBT. 

(D)  Pvokate  ov  Reeord  of  Porelvm  Wllte. 

B  246  (W.Va.)  Admission  to  record  by  the 
clerk  of  a  county  court  of  West  Virginia  of  a 
copy  of  a  will  probated  in  another  state 
amounts,  under  Code  1906,  c  77,  S  2(i.  to  a 
probate  thereof,  which  cannot  be  collaterally 
drawn  in  question,  or  aet  aside  otherwise  than 
aa  prescribed  by  Code  1906,  c.  77.  1  25.-Wil- 
llam  James'  Sons  Go.  v.  Crouch,  79  S.  E.  815. 

(B)  Jarladlotlon,  Umltatlonsi  and  Lackca. 

8  26 1  (N.C.)  While  there  is  no  statute  of  lim- 
itations affecting  the  right  of  parties  under  a 
will,  yet  when  a  will  has  been  regularly  proven 
in  common  form,  the  right  to  caveat  may  be 
lost  by  lapse  of  time.— In  re  Dupree's  Will,  79 

5.  E.  611. 

Where  a  will  was  duly  admitted  to  probate 
and  recorded  in  December,  1887,  and  testator's 
daughter,  who  married  while  a  minor  prior  to 
her  father's  death,  with  knowledge  of  all  the 
facts,  did  not  file  a  sufficient  caveat  until  Man'h 

6,  1911,  her  right  was  barred  by  laches,  not- 
withstanding her  coverture  and  ^e  fact  of  the 
continued  residence  <^  her  brother,  to  whom 
all  testator's  land  was  devised,  in  another  state 
after  he  had  sold  the  land  in  1889.— Id. 

(F)  Pnrtlea  and  Proc«s»  or  Notice. 

§269  (N.C.)  Bevisal  1905,  $  3123.  providios 
that  a  devisee  applying  for  probate  of  a  will,  io 
case  the  executor  does  not.  must  give  notice, 
applies  to  the  probata  of  a  codidL-^pencer  v. 
Spencer,  79  S.  E.  291. 

(H)  Bvtdeaee. 

§  292  (N.C.)  On  the  trial  of  a  caveat  Sled  to 
a  will  offered  for  probate,  evidence  that  the 
propounders  were  claiming  under  the  allf^ 
will  property  which  wna  Mvea  thereby  to  the 

Digitized  by  LjOOg  IC 


1267 


INDEX-DIGEST 


Wtlli 


caveatorg  was  properlr  exclDded^Xn  re  Cher^ 
ry'a  WUl,  79  S.  E.  288. 

Od  the  trial  of  a  caveat  filed  to  an  allied 
will  offered  for  probate,  evidence  that  one  of 
the  caveators  had  paid  a  physician  for  attending 
deceased,  and  had  also  paid  for  a  monument  for 
deceased,  was  properly  excluded.— Id. 

S293  (Ua.)  That  a  wiU  was  signed  In  the 
presence  of  the  snhscribtng  witnesses  may  be 
sliowD  by  other  competeat  testimony,  where 
they  testify  that  the;  cannot  remember,  and 
even  where  one  or  more  denies  that  the  testator 
signed  In  their  pteseoee.— Brock  v.  Brock,  79 
S.  E.  47S. 

1302  (W.Va.)  Evidence,  on  the  trial  of  an 
issue  devisavit  vel  non,  held  insufficient  to  sus- 
tain a  verdict  against  the  validity  of  the  wlU. — 
Carpenter  v.  Hayburst,  79  S.  E.  810. 

(D  Hvarlnv  or  Trial. 

8  324  (Ga.)  Where,  on  the  probate  of  a  will, 
there  was  abundant  nncontnulicted  evidence  to 
show  testator's  testamentary  capacity,  it  was 
not  error  to  instruct  that  the  qnesticKi  whetiier 
testator  was  ot  sound  mind  and  memoiy  was 
not  in  issne.— Brock  t.  Brock,  79  S.  B.  473. 

(J)  Jndsment  or  Decre«. 

1 355  (N.C.)  Whera  a  judgment  in  a  will  con- 
test invalidating  the  will  was  set  aside  for 
fraud,  the  caveat  filed  against  the  will  remained 
in  full  force  and  effect  until  the  issue  raised 
thereby  was  tried  and  a  valid  judgment  ren- 
dered.-Holt  v.  Ziglar,  79  S.  E.  805. 

(H)  OperatlOB  mm*.  BSeet. 

1424  (N.C.)  The  probate  of  a  wUI  before  the 
clerk  in  common  form  is  conclnrive  evidence  of 
its  validity,  until  it  is  vacated  or  declared  void 
by  a  competent  tribonal.— Holt  v.  Ziglar,  79 
S.  £.806. 

VI.  CONSTBtrOTION. 
(A)  General  Rales. 

8461  (Va.)  Where  testatrix,  after  giving  stock 
certificate  to  two  granduepbews,  stated  that  she 
bad  another  certificate,  and  that,  "I  wish  to  go 
to,"  held,  that  the  provision  as  to  this  last  cer- 
tincate  was  so  indefinite  that  it  passed  under 
the  residuary  clause.— May  v.  Sherrord's  Lega> 
tees,  79  S.  B.  1026. 

where  a  testator's  intention  is  manifest,  one 
word  may  be  substituted  for  another,  but  this 
cannot  be  done  unless  the  testator's  Intention  is 
clear  or  manifest. — Id. 

§487  (tia.)  Parol  evidence  of  testator's  ex- 
pressed intention  is  inadmissible  to  vary  the 
terms  of  an  unambiguous  will. — Hanvy  v. 
Moore,  79  S.  E.  772. 

(B)  DesfiTBatloa  of  DeTisees.  aad  Iiejga- 
tcea  and  Tlieir  Reapectlve  Staarea. 

8  506  (6a.)  A  will  providing  that  the  residue 
of  testator's  estate  be  distributed  equally  among 
his  legal  heirs,  construed  in  the  ligbt  of  Civ. 
Code  1910,  8  3031,  relative  to  the  wife's  dower, 
and  held  that  the  widow  was  not  included  in 
the  phrase  "l%al  heirs,"  and  did  not  share  in 
the  residue.- Hanvy  v.  Moore,  79  S.  E.  772. 

<C)  SnvTlTarahlp,  HepresentatiOB^  aad 
SnbstltHtlan. 

8  543  (Qa.)  Under  a  will  bequeathing  to  tes- 
tator's wife  one  year's  support  and  certain  prop- 
erty during  her  life  or  widowhood,  and  there- 
after to  his  five  heirs,  naming  them,  and  pro- 
viding that  if  a  certain  two  of  such  heirs  should 
die  after  testator  and  before  his  wife,  their 
shares  should  revert  to  the  general  estate,  to 
be  divided  among  testator's  heirs,  the  wife 
took  as  estate  for  life  or  widowhood  in  the  land 
devised  end  also  one-fifth  of  the  fee  in  the  re- 
mainder.—Hanvy  V.  Moore,  79  S.  K.  772. 


(D)  Description  of  Property. 

1564  (Va.)  In  a  will  providing  that  the  tes- 
tator's wife  shall  support  herself  and  the  un- 
married daughters  out  of  the  income  from  the 
real  estate,  the  wife  is  entitled  only  to  a  sufll- 
cient  amount  to  support  them  in  their  station 
in  life,  and  the  balance  is  to  be  retained  and 
divided  when  the  property  is  divided.— Boss  v. 
Ross,  79  8.  E.  343. 

8  565  (Va.)  Where  a  testator  bequeathed  mon- 
ey separately  to  his  wife,  to  whom  he  also  gave 
all  his  personal  property,  that  fact  held  not 
sufficient  to  indicate  that  the  testator  did  not 
nse  the  term  "personal  property"  in  its  technical 
sense,  in  view  of  his  knowledge  of  that  sense 
and^of  the  other  clauses  of  the  wUl^Boas  v. 
Ro^.  79  S.  E.  343. 

(B)  Hatnre  ot  Btotates  and  laterests  Cre- 
ated. 

8  597  (N.C.)  Will  construed,  and  held  to  vest 
in  testator's  widow  the  fee  in  all  bis  property 
without  trust  or  other  limitation.— Fdlows  v. 
Dorfey,  79  S.  B.  621. 

8  600  (N.C.)  A  devise  generally  of  real  estate, 
with  a  power  of  disposition,  passes  the  fee  with- 
out restriction,  but  a  devise  for  lite  with  power 
of  disposition  creates  only  a  life  estate  with  the 
iwwer  annexed;  the  test  whether  the  fee  or 
merely  a  life  estate  passes  is  whether  the  tes- 
tator expressly  limits  the  devise  to  the  first 
taker  to  a  life  estate  by  specific  language.— 
Griffin  V.  Commander,  79  S.  E.  499. 

8  601  (N.C.)  A  devise  generally  of  real  es- 
tate, "with  power  to  give  and  devise  the  same 
after  her  (the  devisee  s)  death,  to  our  beloved 
children  and  grandchildren,"  not  expressly  re- 
stricting the  devisee's  estate  to  a  life  estate, 
passes  the  fee  without  restriction,  and  the  words 
quoted  are  to  be  regarded  as  mere  surplusage 
as  the  right  to  devise  is  incident  to  the  fee.— 
Griffin  v.  Commander,  79  S.  E.  499. 

8614  (Ga^  An  item  of  a  will  constnied  In 
accordance  with  Civ.  Code  1910,  8  3U«0.  and 
Aeld  to  create  a  life  estate  in  each  of  testator's 
children  respectively,  with  a  contingent  re- 
mainder over  as  to  such  share  to  the  children 
of  each  child,  and  with  an  executory  devise  in 
case  any  child  of  testator  should  die  without 
issue.— V?right  r.  Hill,  79  S.  E.  S46. 

(F)  Vested  or  Coatlnorent  Batatcs  and  la> 
tereiitB. 

§  634  (Ga.)  Where  a  will  created  a  life  es- 
tate in  each  of  testator's  children  respectively, 
with  a  contingent  remainder  over  as  to  such 
share  as  to  children  of  each  child,  and  with  an 
executory  devise  in  case  any  cbild  of  testator 
should  die  without  issue,  and  where  a  son  of 
testator  survived  him  and  died  leaving  lawful 
children,  they  took  vested  iDterests  in  tlieir 
father's  share.— Wright  v.  Hill,  79  S.  E.  54R. 

(H)  EstatCN  In  Trust  and  Powers. 

S  689  (Ga.)  A  will  hcM  to  confer  upon  tes- 
tator's widow  absolute  power  to  sell,  not  mere- 
ly a  life  estate,  but  the  fee  to  any  part  of  the 
estate,  when  necessary  for  her  support,  and  to 
exclude  his  children  from  any  part  of  the  prop- 
erty so  sold,  leaving  that  part  of  his  estate 
which  might  remain  at  her  death  to  be  divid- 
ed among  the  children,  though  In  one  item  it 
provided  that  she  shonld  take  charge  of  all  the 
property  "without  any  appraisement  and  use  It 
as  she  needs  for  her  comfort  and  support." — 
Stark  T.  Chambers,  79  S.  E.  535. 

8  683  (Oa.)  Where  a  testator  made  specific  de- 
vises to  his  children  and  issue  of  deceased  chil- 
dren, with  certain  conditions,  and  devised  cer- 
tain property  to  his  wife  for  life,  with  power  to 
devise  It  to  such  of  testator's  children  and  is- 
sue of  deceased  children  as  she  might  desire,  up- 
on the  same  conditions  as  the  devises  were  made 
to  them  in  testator's  will,  the  power  of  the  wife 
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extended  only  to  the  nomination  of  certain  per- 
sons from  a  class,  and  the  apporUonmeDt  of 
property  among  her  appointees,  who  would  take 
under  uie  donor's  will,  subject  to  the  conditlims 
imiKMed  upon  each  appointee.— Grayson  t.  Ger- 
mania  Bank.  79  S.  E.  124. 

▼II.  BIOKTB  AHD  XX&BII.ITIES  OF 
DETISEBa  AND  I.EOATEEB. 

(A)  Nntvre  of  Title  «ad  Rlorlits  tm  Oen- 

i  733  (Va.)  A  holographic  will,  bequeathEng 
$3,000  in  cash  and  all  the  testator's  personal 
property  to  bis  wife,  held  to  give  her  the  cash 
immediately  upon  his  death,  aiid  entitle  her  to 
the  balance  of  the  personal  property  at  the  set- 
tlement of  the  estate.— Robs  v.  Rosa,  79  a  E. 
343. 

I  740  (S.C.)  Where  property  was  conveyed  in 
trust  for  a  woman  and  her  heirs,  with  power  to 
her  of  appointment  by  will,  and  she,  after  sell- 
ing part  of  it,  and  giving  one  cbild  the  pro- 
ceeds thereof,  divided  the  remainder  among  the 
other  childroi,  the  other  children,  after  accept- 
ing the  benefits  of  the  will,  cannot  attack  me 
conveyance.— Hnggins  v.  Price,  79  S.  E.  798. 

(B)  Syeelfler  I>emoMatnitlT'e«  ana  Oeuval 

D«TlM>  KBd  B«qvests. 

|7S0  (Va.)  As  a  general  rule,  a  legacy  will 
not  be  construed  as  specific  unless  it  appears 
clearly  to  have  been  so  intended,  and  whether 
or  not  it  is  specific  depends  wholly  npon  the 
language  of  the  will.— May  v.  Sberrard  s  Lega- 
tees, 79  S.  B.  1026. 

S75I  (Va.)  Where  testatrix  gave  house  and 
lot  to  be  sold  and  equally  divided  between  two 

Seat-nephews,  Jttld,  that  the  gift  was  specific- 
ay  v.  Sherzard's  Legatees,  79  S.  E.  1020. 

(C)  AdTwaeeaseata*   AdcmptloB,  tetlsta^ 

tfo»*  a&d  Lavse. 

1 767  (Va.)  Where  testatrix  disposed  of  house 
and  lot  given  to  two  grandnephews,  the  fact 
that  she  stated  in  a  codicil  that  she  had  disposed 
of  it  and  reinvested  the  proceeds  in  other  real 
estate  held  not  to  prevent  ademption. — ^May  t. 
Sherrard'a  Legatees,  79  8.  B.  1026. 

(D)  BleoliOB. 

S78I  (W.Va.)  A  devisee  cannot  take  under 
one  provision  of  a  will  and  deny  the  validity  of 
another  provlaion.— Wiley  v.  Ball,  79'  S.  B.  6S9. 

WITNESSES. 

See  Criminal  Law,  K  594,  603,  656,  665,  786, 
018,  1153;  Depositions,  $  64;  Evidence; 
Municipal  Corporations,  g|  640,  642;  Perju- 
ry- Process,  |  126;  States,  »  34,  40;  Trial, 
i  !m ;  Wills,  ii  120, 123,  ^3. 

I.  ATTBITOAHCT,  PBODUOTIOH  OF 
SOOVIIEMTB,  AHD  OOM- 
PENSATIOH. 

i  5  (N.C.)  Practidng  attorney  held  not  excus- 
ed from  obeying  a  subpoena  to  appear  as  a 
witness  under  Revisal  1005,  §  1043,  because 
cases  in  which  he  appeared  were  ready  for 
trial  in  another  court— In  re  Pierce,  79  B. 
507. 

i  22  (N.C.)  To  render  a  witness  liable  for  the 
penalty  prescribed  by  Revisal  1905,  §  1643,  for 
a  failure  to  attend  when  summoned,  it  is  not 
necessa^  the  failure  should  be  willfuL — Id  re 
Pierce,  79  S.  E.  507. 

Intentional  failure  of  witness  to  attend  court 
as  such,  although  under  an  erroneous  belief  as 
to  bis  rights,  had  willful  if  Revisal  1905,  i  1G43, 
prescribing  the  penalty  for  such  failure,  re- 
quires it  to  be  willful.— Id. 

n.  COMFETEHCr. 

(A)  Capa«iltr  aad  duallfleatloiu  In  Oaa- 
eral. 

1 37  (6a.)  That  a  witness,  testifyii^  u  to  a 
conversation  overheard  by  him,  hod  heard  only 


a  part  of  such  conversation  did  not  render  him 
incompetent  to  testify  to  the  part  which  he 
had  heard.—Lynn  v.  State,  79  S.  E.  29. 

f  37  (N.C.)  In  action  on  account  for  grocerieF. 
witness  who  testified  that  he  presented  an  ac- 
count to  the  debtor  held  properly  permitted  to 
testify  that  it  was  for  groceries,  though  he  had 
not  sold  any  of  the  goods  to  the  debtor.— Scott 
T.  Reynolds,  79  S.  E.  960. 

{37  (N.C.)  Questions  asked  witnesses  were 
properly  excluded,  where  it  ai^ared  that  the 
witnesses  did  not  have  the  requisite  knowledge 
of  the  facts  to  answer  tbem.— In  re  Smith's 
Will,  79  S.  B.  977. 

I  58  (N.C.)  Under  Revisal  1905,  i  1036,  mak- 
ing a  husband  and  wife  of  any  party  compe- 
tent to  testify  except  to  give  evidence  "for  or 
against  each  other"  in  criminal  action  or  action 
brought  because  of  adultery  or  of  criminal  con- 
versation construed  with  sections  1628,  1629, 
1630,  held,  that  a  husband  could  testify,  in  an 
action  for  alienation  of  afCectiona,  as  to  the 
adultery  of  his  wife  with  defeodant-^owcU 
V.  Strickland.  79  S  B.  872. 

i  80  (Ga.)  The  common-law  disquallficatiou 
of  a  party  to  testify  as  a  witness  CD  the  ground 
of  interest  has  been  expressly  preserved  by 
Civ.  Code  1910,  |  5861,  In  cases  arising  from 
adultery.- AnderstMi  v.  Anderson,  79  S.  E. 
1124. 

Where  a  wife  sues  her  husband  for  div<ffce 
(or  cruelty  and  Intoxication,  she  is  a  compe- 
tent witness  in  her  own  behalf.— Id. 

Where,  to  a  snit  of  a  wife  for  divorce,  the 
husband  files  a  cross-libel,  the  wife  is  incompe- 
tent, under  Civil  Code,  8  6861,  to  testify  as  to 
the  charge  of  adultery,  made  in  the  croes-libel. 
—Id. 

(B)  Parties  and  PersosM  Interested  la 
Brent. 

i  92  (Ga.)  That  a  jperson  was  the  propounder 
of  a  will,  and  was  also  named  as  executrix  and 
as  a  legatee,  did  not  disqualify  her  from  testify- 
ing to  the  signing  of  tlie  will  by  testator  in  the 
presence  of  the  subscribing  witnesses,  under 
Civ.  Code  1910,  I  58S8.-Brock  t.  BroA,  79  8. 
E.  473. 

(C)  Testimony  ot  Parties  or  Pemans  la- 
terested,  for  or  a«aiast  Rcpreaeata- 
tivea,  Sarvivors,  ar  Saeeesaors  la 
Title  or  latercet  of  PavMna  Deeeas- 
ed  or  Ineoaavetont. 

i  126  (Ga.App.)  The  provliions  Civ.  Code 
1910,  S  5858,  concerning  the  testimooy  of  trans- 
actions with  deceased  iwrsons,  as  adopted  io 
1889  (Acts  1889,  p.  SS),  snpersede  the  decisions 
of  the  Supreme  Court  rendered  prior  to  1889, 
construing  the  act  of  1866  (Acts  1806^  p.  138), 
and  permit  no  exceptions  to  the  rale. — Jarrara 
V.  Hawes,  79  S.  B.  373. 

S  128  (N.C.)  Revisal  1905,  S  1631,  prohibiting 
a  party  in  interest  against  the  executor  or  ad- 
ministrator of  a  decedent  as  to  a  conversation 
or  transaction  with  decedent,  has  no  applica- 
tion to  criminal  cases,  so  as  to  prevent  tfae 
state  introducing  evidence  of  a  conversation  be- 
tween defendant  and  one  whom  be  is  charged 
with  murdering.— State  Shelton,  79  S.  £. 
883. 

1  149  (N.C.)  In  an  action  by  a  widow  and 
heirs  to  recover  land,  involving  delivery  of  a 
deed  to  decedent,  Revisal  1905,  {  1631,  hdd  not 
to  require  exclusion  of  widow  s  testimony  that 
she  saw  decedent  place  the  deed  In  Us  trank; 
it  not  being  against  the  personal  representative 
of  the  deceased  or  any  une  claiming  under  bim. 
-Carroll  v.  Smith,  79  S.  E.  497. 

}  1 59  (N.GJ  In  an  action  by  a  widow  and  licirs 
to  recover  land  involving  delivery  of  a  deed  to 
decedent,  Revisal  1905^1  1631,  held  not  to  ex- 
clude the  widow's  testimony  that  she  saw  de- 
cedent place  the  deed  in  a  trunk;  it  not  involv- 
ing a  commonlcation  or  transaction  with  him. 
-^Ci^nU  T.  Smith.  79  S.  «.  487. 
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(D)  OoaMemti*!  HclatlOBB  sad  PrlTlleved 
CommamiesttoBa. 

I  (N.a)  Written  dlncttons  by  a  husband 
just  before  bis  death  to  hla  wife,  with  ref- 
erence to  bnsineBs  matters,  not  intended  to 
come  into  her  hands  until  after  his  death,  held 
admissible  to  prove  suicide,  and  not  a  confiden- 
tial communication  under  Berieal  1908,  1 1636; 
the  word  "communicate"  muuiing  to  convey, 
to  make  known,  as  to  communicate  information. 
— Whitford  T.  North  State  Life  Ins.  00^  79 
E.  501. 

1203  (W.Va.)  Knowledge  acquired  by  a  wit- 
ness under  direction  of  a  prosecuting  attorney 
to  use  in  the  trial  of  indictments  against  leg- 
islators for  bribery  is  not  jirivileged,  even  on 
an  examination  before  a  joint  legislative  com- 
mittee^Sullivan  v.  Bill,  79  S.  E.  67a 

m.  HXAMITfATIOy. 
(A)  TftlKlav  TMttmwF  ta  CtoamaL 

jt  226  (N.G.)  The  mode  of  tbe  examination  of 
witnesses  is  within  tbe  sound  discretion  of  the 
trial  court— State  v.  Cobb,  79  8.  E.  419. 

1 240  (N.G.)  Tbe  trial  court  may  in  its  dis- 
cretion exclude  leading  questions.— McKeel  v. 
Holloman,  79  S.  E.  4&. 

1 245  (N.G.)  Questions  which  were  fully  cov- 
ered iff  previous  answers  of  the  witness  were 
iroper^  exclude— In  re  Smith's  Will,  79  S.  E. 


S  246  (Ga.Apii.)  In  a  prosecution  for  a  viola- 
tion of  the  prohibition  law  it  was  error  for  the 
court  to  ask  a  witness  whether  be  did  not  tell 
an  officer  that  he  bad  purcbased  intoxicating 
UquOT  at  defendant's  pwce,  and  why  he  bad 
been  used  as  a  witness  if  he  knew  no  more 
about  tbe  case  than  he  bad  testified  to,  where 
the  state  had  already  examined  such  witness, 
and  elicited  nothing  tending  to  incriminate  de- 
fendant-Murphy v.  State,  79  S.  E.  228. 

1 256  (Ga.App.)  Testimooy  of  a  witness,  based 

SK>n  a  memortuidDm  made  by  himself  or  under 
s  supervision  and  from  which  he  had  re- 
freshed his  recollection,  held  properly  admitted, 
where  the  witness  knew  the  memonndum  was 
comet  at  tbe  time  it  was  made. — Bogers-Mc- 
Rorle  Co.  t.  Robeson  Cutlery  Co..  79  S.  B.  374. 

i  262  (N.G.)  Permitting  or  refusing  the  recall- 
ing of  witnesses  for  further  examination  on  mat- 
ters already  gone  into  rests  in  the  discretion  of 
the  trial  court— State  t.  Focleman,  79  S.  If. 
879. 

(B)  Ovoaa-BumlHatlon  .amd  Be-Blz»BilB»> 

tlon. 

1 268  (Va.)  In  an  action  on  certain  notes 
given  for  the  price  of  a  sawmill,  a  question 
asked  on  cross-examination  of  one  of  the  orig- 
inal parties  to  the  transaction  as  to  the  amount 
of  money  he  had  to  nay  for  the  mill  on  the 
day  it  was  advertised  to  be  sold,  where  he  got 
it,  and  what  he  did  with  it  held  proper. — 
Davis  V.  Cole  Bros.,  79  S.  B.  1033. 

i  274  (Ga.)  Where,  od  a  trial  for  murder,  de- 
fendant pat  his  character  in  issue,  and  a  wit- 
ness for  defendant  failed  to  qualify  as  a  char- 
acter  vitness  on  his  direct  examination,  it  wan 
error,  on  cross-examination,  to  allow  the  state 
to  introduce  evidence  of  specific  acts  of  defend- 
ant, tending  to  show  that  he  was  a  man  of 
violent  character. — Lynn  v.  State,  79  S.  E.  29. 

I  287  (S.C.)  Where  the  part  of  a  conversation 
testified  to  by  a  witness  on  cross-examination 
was  not  brought  by  any  questions  asked  of  the 
witness,  and  such  conversation  had  previously 
been  excluded,  questions  on  redirect  examina- 
tion calling  for  tbe  rest  of  the  conversation 
were  properly  ruled  out— BIcLain  v.  Allen,  79 
S.  B.  1. 

iC)  Pri-vllave  WltKcaa. 

1297  (S.C.)  One  liatde  to  a  prosecution  for 
a  criminal  (ufense  cannot  be  compelled  to  tes- 


tify merely  because  the  prosecuting  officer  may 
agree  not  to  prowcute  bim.— City  of  Anderson 
V.  Cant,  79  8.  E.  641. 

OBKDIBXUTT.  XMFEAOHMBirT. 
OOHTRADICTIOir.  AHD  OOB- 
B.OBORATIOH. 

(A)  la  CtoMvaL 

8  311  (GaApp.)  That  the  prosecutor  has  re- 
mained in  the  courtroom  and  heard  the  other 
testimony,  after  sequestration  of  the  witnesses 
has  been  requested  by  defendant,  may  be  con- 
sidered by  the  jury  in  passing  upon  the  credi- 
bility of  the  prosecutor's  testimony. — Hudgins  v. 
State,  79  S.  E.  367. 

1 330  (Va.)  In  an  action  on  notes,  a  question 
asked  one  of  the  original  parties  to  the  trans- 
action whether  be  had  not  given  one  of  the 
plaintiffs  as  collateral  a  note  of  witness*  grand- 
father and  whether  the  latter  had  not  after- 
wards claimed  it  to  be  a  forgery  iield  admissi- 
ble to  lay  a  fbundation  for  attacking  the  wit- 
ness' credibDity^^Davia  t.  Cole  Bros.,  79  8.  E. 
1033. 

(B)  Chavmetev  mmd.  CoH«aet  of  Wltnewk 

i  355  (Ga.)  A  witness,  who  stated  that  be  did 
not  know  the  general  character  of  accused,  and 
that  all  he  knew  was  personal,  held  not  quali- 
ifled  to  testify  as  a  Gharacter  witness. — Lynn  t. 
State,  79  8.  B.  29. 

(O)  lateMSt  »■«  BiM  «l  Wltaess. 

f  367  (Ga.)  Where  an  attorney  testified  for  de- 
fendant in  attachment,  CTldence  was  admissible 
to  show  that  he  represented  other  creditors  of 
defendant  who  might  profit  by  his  testimony. 
—Dale  V.  Christian,  79  8.  E.  1127. 

1 369  (N.C.)  In  a  personal  injury  action 
against  a  railroad  company,  it  is  proper  for 
the  plaintiff  to  show,  by  cross-examination  of 
a  witness  for  tbe  defendant,  that  tbe  company 
furnished  the  witness  transportation  to  come 
to  the  trial,  as  a  circumstance  from  whldi  bias 
may  be  inferred. — Johnson  T.  Seaboard  Air 
Line  Ry.  Co.,  79  S.  E.  690. 

WORDS  AND  PHRASES. 

"Abandonment  "—State  T.  Smith  (N.  a)  79  8. 

.  B.  979. 

"Absolute  estate."— Cowan  T.  Slngletary  (Oa.) 

79  S.  B.  196. 
"Accessory  before  the  fact"— 8nell  v.  State 

(Ga.  App.)  79  S.  E.  71. 
"Adverse  possession."— Barfield  v.  Hill  (N.  C.) 

79  S  E  677 
"As. "-Clark  v.'NickeU  (W.  Va.)  79  9.  E.  1020. 
"Assumpsit."— Wilson  v.  Shrader  (W.  Va.)  79 

S.  E.  1083. 

"Bank."— Dunn  v.  State  (6a.  App.)  79  S.  B,  170. 
"Barterer."— Cable  Co.  t.  Mathers  (W.  VaJ  79 

S.  E.  1079. 

"Benefit  of  counsel."— Reliford  v.  State  (Ga.) 

79  S.  E.  1128. 
"Bill  of  sate."— Owens  t.  Bridges  (Ga.  App.)  79 

S.  B.225. 

"Burden  of  evldeuce."- Hyer  v.  O.  Bk  Holmes 
&  Co.  (Ga.  App.)  79  S.  E.  B8. 

"Burden  of  proof.'— Hyer  v.  C.  B.  Holmes  & 
Co.  (Ga.  App.)  79  S.  B.  58. 

"Capital."- Bridgewater  Mtg.  Co.  t.  Tunk- 
honser  (Va.)  79  S.  B.  1074. 

"Cases  respecting  title  to  land."— Adair  v.  Spell- 
man  Seminary  (Ga.  App.)  79  S.  E.  589. 

"Charter." — Savannah  Ice  Co.  v.  Canal-Louisi- 
ana Bank  &  Trust  Co.  (Ga.  App.)  79  S. 
E.  45. 

"Chartered  bank."— Dunn  v.  State  (Ga.  Apa) 

79  S.  E.  170. 
"Chattel  mortgage."— Owens  t.  Bridges  (Ga. 

App.)  79  S.  E.  225. 
"GhosGs  in  action."— Wilson  T.  EUirader  (W. 

Va.)  79  S.  E.  1083. 
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"Civil  officera."— PhillipB  t.  Gl^  of  Affenon 

(Ga.  Appi)  79  S.  B.  222. 
"Codicil."— Spencer  v.  Spencer  (N.  0.)  79  S.  E. 

201. 

"Comninnicate."— Whitford  v.  North  State  Life 

Ins.  Co.  (N.  C.)  79  S.  E.  501. 
"Communication.''— Wiiitfoni  v.   North  State 

Life  Idb.  Co.  (N.  C.)  78  S.  B.  501. 
"Connection."— State  T.  PAttenon  (S.  a)  79  S. 

a  309. 

"Cosspiracy."- Ljmn  v.  State  (Ga.)  79  8.  E. 

29. 

"Contingent  fee."— Sfodlin  t.  Smith  (Ga.  App.) 

79  S.  B.  82. 
"Contributory  negligence."— Elk  Cotton  Mills 

v.  Grant  (GaJ  79  S.  E.  836. 
"Conversion.''— Brothers  v.  Home  (Ga.)  79  S.  E. 

468. 

"Com  liquor."- MuUing  t.  Commonwealth  CVa.) 

79  S.  E.  324. 
"Covenant  running  with  the  land."— Reidsville  & 

S.  E.  R.  Co.  T.  Baxter  (Ga.  App.)  79  S.  E. 

187. 

"Crime."— Cosper  t.  State  (Ga.  Aw*)  T9  S.  E. 
04 

"Date  of  iMue."- State  t.  Bleaie  (S.  C.)  78  S. 
K.  247. 

"Delivery."— Leftwich  v.  Early  (Va.)  79  S.  E. 

384 

"Due."'— ATery  *  Ca  v.  Pope  (Ga.  App.)  79  S. 
E.  946. 

"Due  care."— Elk  Cotton  Mills  t.  Grant  (Ga.) 

79  S.  E.  836. 
"Due  process."— Carnegie  Natural  Gas  Co. 

Swi«er  (W.  Va.)  79  S.  EL  8. 
"Dae  process  of  lav." — Jefferson  Fire  Ins.  Co. 

of  Philadelphia  t.  BracUn  (Ga.)  79  S.  E. 

467. 

"Exception."— Marion  Gonnty  Lumber  Co.  v. 
Hodges  (S.  C.)  79  S.  E.  1096. 

"Eixecnted."— House  t.  Universal  Crasher  Cor- 
poration (Ya.)  79  S.  m.  1049. 

"Execution."— Hall  v.  Studebaker  CTorporation 
of  America  (Ga.  App.)  79  S.  E.  750. 

"Expenses."— Keal  v.  Neal  (Ga.)  79  S.  E.  849. 

"Ex  post  facto."— State  v.  Vaughn  (S.  C.)  79 
S.^.  312. 

"Palee    imprisonment'*— Butler    v.  Tattnall 

Bank  (Ga.)  79  S.  E.  456. 
"Fee-simple  estate."— Cowart    v.  Singletary 

(Qa.)  79  S.  E.  196. 
"Felony."— State  t.  Hyman  (N.  C)  79  S.  E. 

284 

"Final"  order."- Salem  Loan  &  Trust  Co.  v. 

Kelsey  (Va.)  79  S.  E,  3:i9. 
"Fixture."- Basnight  v.  Small  (N.  C.)  79  S. 

E.  269. 

"General  election."-^oore  t.  Smith  (Ga.)  79 
S.  E.  1116. 

"General  reputation."— Guy  v.  Lanark  Fuel  Co. 

(W.  Va.)  79  8.  E.  941. 
"Gift."— Harts  v.  Harts  (Ga.  App.)  78  S.  E. 

230 

'Guardian  de  facto."— Starke  t.  Storm's  Elz'r 

(Va.)  79  S.  E.  1057. 
"Guardian  de  son  tort." — Starke  v.  Storm's 

Ei'r  (Va.)  79  S.  E.  1037. 
"Hereditary  disease." — South  Atlantic  Life  Ins. 

Co.  V.  Hurt's  Adm'x  (Va.)  79  S.  B.  401. 
"In  trust"— Hiilis  v.  E.  T.  Comer  &  Ca  (Ga. 

App.)  79  S.  E.  930. 
"Judgment"— J.  G.  &  G.  W.  Durden  v.  Ay- 
cock  Bros.  (Ga.  App.)  79  S.  E.  213;  Sedbury 

V.  Southern  Express  Co.  (N.  C.)  79  S.  E.  286. 
"Land."— Selvey  v.  Grafton  Coal  ft  Coke  Co. 

(W.  Va.)  79  S.  E.  656. 
"Larceny."— PI  ttman  v.  State  (Ga.  App.)  79  S. 

E.  915 ;  State  v.  Ruffin  (N.  C.)  79  S.  E.  417. 
"Larceny  from  the  person.''- Hanson  v.  State 

(Ga.  App.)  79  S.  E.  176. 
"Legal  heirs."- Hanvy  v.  Moore  (Ga.)  79  S.  E. 

772. 

"Legal  malice."— Smith  t.  State  (Ga.)  79  S.  E. 
1127. 

"Legal  representative."— In  re  Brovn'a  Estate 

(S.  C.)  79  S.  E.  791. 
"L^.**— Russell  T.  State  (Ga.  App.)  78  S.  B. 


"Licensee."— Kiser  t.  Oolmial  Ooal  ft  Coke  Co. 

(Va.)  79  S.  BL  348. 
"LUiuor."— Mullins  t.  Conunonwealth  (Va.)  79 
S.  E.  824. 

"Living  together."— Wright  t.  Bank  of  Sonth- 
western  Georgia  (Ga.  App.)  79  S.  E.  184. 

"MaliciooB  prosecution."- Mimbs  Battle  (Ga. 
App.)  79  S.  B.  822. 

"Month."— Bank  of  Unicai  Baird  (W.  Va.)  7» 
S.  E.  738. 

"MultifariousnesB."— Dennla  t.  Jnatos  (Va.)  79 

8.  E.  1077. 

"Negotiable."— Pomerqy  Nat  Bank  t.  Hunt- 
ington Nat.  Bank  (W.  Va.)  79  S.  E.  662. 

"Novation." — Little  Rock  Furniture  Ca  t. 
Jones  ft  Co.  (Ga.  App.)  79  S.  E.  3^ 

"Nuisance."— "Williame  v.  Southern  By.  Co. 
(Ga.)  79  S.  E.  850. 

"Oath."'— Cox  T.  State  (Ga.  App.)  79  S.  E.  909. 

"Obstruct"- Lamon  t.  Gold  (W.  Va.)  79  S.  E. 
728. 

"Onns  probandi."--Hyer  t.  C.  E.  Holmei  ft  Co. 

(Ga.  App.)  79  S.  E  58. 
"OrdinaiT  care.'*— Parker  v.  Q.  O.  Loving  k 

Co.  (Ga.  App.)  79  S.  B.  77. 
"Pass."— Smith  t.  State  (Ga.  AppO  79  8.  E. 

764. 

'Terfonn  labor.**— ColUiu  t.  Board  of  TrustM 
of  DariB  ft  BllkinB  College  (W.  Va.)  79  S. 

E.  10. 

"PerJ)U7."-BlW!k  t.  State  (Ga.  App.)  79  S.  E. 
178. 

"Personal  covenant"- Beidsville  ft  S.  E.  B.  Co. 

T.  Baxter  (Ga.  App.)  79  S.  B.  187. 
"Persons  performing  labor  or  famishing  me- 

teriaL**— Collins  t.  Board  of  Trustees  of 

Davis  ft  BUdns  CdUege  (W.  Va.)  79  S.  E  la 
'Tresumption  of  innocence."— Bntta  v.  State 

(Ga.  App.)  79  S.  B.  87. 
"Prima  facie."— State  v.  Wllkerson  (N.  C.)  19 

S.  B.  888. 

"Principal  in  the  second  degree."— Pope  v.  Stste 
(Ga.  AppO  79  S.  E.  909. 

"Process.* —Royal  Excliange  Assurance  of  Loo- 
don  T.  BenoettsviUe  ft  C.  R.  Co.  (S.  C.)  79 
S.  B.  104. 

"Procure,   counsel,  and  command." — Snell  v- 

State  (Ga.  App.)       B.  B.  71. 
"Public  nuisance.^*— Davis  T.  Spragg  (W.  Va.) 

79  S.  E.  662. 
"PubliBh."-Smlth  v.  State  (Ga.  App.)  79  S.  E. 

764. 

"Rape."— Morrow  v.  State  (Ga.  App.)  79  S. 
E.  63. 

"Reasonable  doubt"— Butte  v.  State  (Ga.  App.) 

79  S.  R  87. 
"Rec<^izanc&"— Stftte  T.  White  (N.  C.)  79  9. 

E.  297. 

"Rental  value.'*— Martin  t.  Clesg  (N.  C)  79 

S.  R  1105. 

"Repair."— Knight  v.  Foster  (N.  C.)  79  S.  B. 
614. 

"Reservation." — Marion  County  Lumber  Co.  v. 

Hodges  (S.  O.)  79  a  E.  1096. 
"Sidewalk."— City  of  Raleigh  v.  DuHey  (N.  O 

79  S.  E.  434. 
"Submitted."— Fortaon  t.  State  (Ga.  App.)  79 

S.  E.  748. 

"Suit"- Lamon  v.  Gold  (W.  Va.)  79  S.  E.  72S. 
"Surviving  children."— Bradsliaw  v.  Stansberry 

(N.  C.)  79  S.  E.  302. 
"Taking    of    private  proper^."— Parrish  v. 

Town  of  Torkville  (S.  C.)  79  S.  E.  635. 
"Tenant  at  sufferance." — Stanley  v.  Stembridse 

(Ga.)  79  S.  E.  842. 
"Tender."— Smith  v.  State  (Ga.  App.)  79  S.  E. 

764. 

"The  sitting  of  the  court."— Watson  v.  Amer- 
ican Nat.  Bank  (Ga.  App.)  79  S.  B.  586. 

"Tort."— J.  B.  Carr  ft  Co.  v.  Southern  Ry.  Co. 
(Ga.  App.)  79  8.  a  41.  ^ 

"Trader."— Cable  Co.  T.  Matheia  (W.  Ta.)  79 
S.  E.  1079. 

"True  owner."— Wilson  Mfg.  Co.  v.  Ohamberlin- 
Johnson-Du  Bose  Co.  (Qbl.)  79  S.  E.  465. 

"Ultra  vires  act"— Savannah  loe  Co.  v.  Canal- 
Louisiana  Bank  ft  Trust  Co.  (Ga.  Atfp.)  19 
S.  E.  46. 
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"Utter."-Smitli  t.  State  (Ga.  App.)  TO  S.  E. 
764. 

"Waiver."— City  of  Americos  v.  PhiUipg  (Ga. 
App.)  79  S.  £.  36;  State  v.  Vaughn  (S.  C.)  79 
S.  E.  312. 

"Whlaky."— MuUina  v.  Commoowealtli  (Va.)  79 
S.  B.  824. 

"Wi>lfaL"-ln  re  Pierce  (N.  G.)  79  S.  E.  B07. 

WORK  AND  LABOR. 

See  Constitiittoiial  Law,  H  2S8,  275,  276;  Con. 
tracts,  f  10. 


DIGEST  Writs 

WRITING. 

See  Evidence,  S  272. 

WRITS. 

See  Attachment ;  Certioraii ;  EzecatioD ;  Oar- 
nishment;  Habeas GorpuB;  lojunction;  Man- 
damai;  PosseBBory  "WarTant;  Process;  Pro- 
hibition. 

Of  error,  see  Appeal  and  Error;  Contempt,  | 
66;  Exceptions,  Bill  of,  |  43. 
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